ISSN 2518-7945 (Print)
ISSN 2663-5119 (Online)

RAGAY,
& >

2026 * Volume 31 * Issue 2(122)



KAPAFTAHODbI

YHUBEPCUTETIHIH

KABAPLIbIGD

ISSN 2518-7945 (Print)
ISSN 2663-5119 (Online)
Wupnekci 74619

WNuanexc 74619

BECTHHK BULLETIN

KAPATAHOWHCKOTIO OF THE KARAGANDY
YHUBEPCUTETA UNIVERSITY

K¥KbIK cepuschbl
Cepusa NMPABO
LAW Series

2026

31-ToMm ° 2(122)-mibIFApbLIBIM
Tom 31 * Beinyck 2(122)
Volume 31 ° Issue 2(122)

1996 xpinad Oacral MBFaIb
Uzpaercs ¢ 1996 rona
Founded in 1996

XKbuibiHa 4 per 1bIFaIbl
Brixoaut 4 paza B rox
Published 4 times a year

Kaparanngp! / Kaparanma / Karaganda
2026



I'.3. KoxxaxmeTos,

C.K. AMaHabIKOBA,
M.A. CapcembaeB,

T.E. Kayabipos,
J. YankoBa,
B.A. Taiitopuna,
H.B. Mopo3,

M. I'penxu,
C.I1. Mopo3,

5. Epnoran,
A.M. Xuye,

E.H. Kmioesa,

C.A. banamenko,

bac peoakmopwi
3aH rbulL A-pel H.O. [ynatéexos

Kayanmul xamubl

3aH FbUL. KaH., KayeiMa. pod. .M. PeicmaramberoBa

Peoaxyus ankacuot

3aH FBUI. O-pbl, akaa. E.A. BexeroB aTeiHnmarsl KaparaHIpl YWITTBIK 3epTTEY
yHuBepcurerti (Kazakcran);

3aH FbuL 1-pbl, AIU XKorape! kykbik MekTeOi, Actana (Ka3akcran);

3aH FbuUl. A-pbl, <« bonamak” Koucantuartik TtoOe» JKIIC, Actana
(Kazakcran);

3aH fbUl. J-pel, M.C. HopikOGaeB arbiHmarsl Kazak rymaHUTapIibIK-3aH
yHuBepcureti, Acrana (Kasaxcran);

PhD, «Heodur Punbsckuit» OntycTik-baTtbic yHuBepcureri, biaroesrpan
(bonrapus);

3aH FbUL J-pbl, AOall aThiHIarbl Ka3zak YITTBIK MEAaroruKaiblK YHUBEPCHUTETI,
Anmartsl (Kazakcran);

3aH FhUIL KaHl., «MUDW» ¥nTTHIK SAPOJBIK 3€pTTEy YHHUBEpCUTETi, Mackey
(Peceii);

PhD, ®eppapa yausepcuteti (Uranus);

3aH FbUL JI-pbl, Kacnuil ynusepcuteri, Anmarsl (Kazakcran);

PhD, Anrtanus «binim» yauepcureti, Autanus (Typkus);

3aH FBUL KaHJ., bernapycs MemiiekeTTik yHuBepcureri, Munck (benapycs);

3aH FBUL J-pbl, MeEMJICKeTTIK HWHQPAKYphUIBIM JKOHE TEXHOJOTHUsIIap
yHuBepcureti, Kues (YkpanHa);

3aH FBUL J-pbl, benapyck MemiekeTTik yauBepcuteti, Munck (benapycs)

Peoaxyusnviy mexenocaivr: 100024, Kaparanus! K., Y HUBEPCUTET K-Ci, 28.
E-mail: pravo vestnik@mail.ru. Caiit: https://law-vestnik.buketov.edu.kz

Kaparanael ynuBepcurerinin xadapmbicbl. «KyKkbIk» cepusicbl. — 2026. — 31-1. — 2(122)-mbIr. —

Amgapyuivl pedakmop
PhD I'.B. Cap:xanoBa

Koppexmopraput

C.C. bankeesa, .H. Mypta3una, M.M. Kupumiosa

Komnwvromepoe bemmezen
O.A. Kynos

172 6. — ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).
Menmik ueci: «Akanemuk E.A. Bexero aTeinmars Kaparauip! YITTBIK 3epTTey yHEBepcuTeT» KeAK.

Kazakcran

PecniyOnukacer

Monenuer JKOHE Axmapar MHUHHUCTPJITiH/E

11.12.2025 . Ne KZ89VPY 00136943 kaiita ecenke KO Typasibl KyaJIiri.

Bacyra 30.06.2026 x. xon xoubuiasl. [limimi 60x84 1/8. Karazer kcepokcrik. Kememi 21,5 6.1. Tapansimer

200 mana. barace! kemicim Gofibrama. Tanceipsic Ne 72.

«Axan. E.A. BekeroB at. Kaparanubsl yiTThIK 3epTTey YH-Ti» KeAK OacmackiHBIH OacnaxaHachH1a OAChLTBIT

IIBIKTBI.

100024, Kazaxcran, Kaparannel k., Yuusepcurer k-ci, 28. Tem. (7212) 35-63-16. E-mail: printed@karnu-

buketov.edu.kz

© Axanemuk E.A. Bekeros ateingarsl Kaparanasl YITTBIK 3epTTey YHUBepcuTeTi, 2026

TipKeJreH.


https://law-vestnik.ksu.kz/

I'.3. KoxxaxmeTos,

C.K. AMaHabIKOBA,
M.A. CapcembaeB,

T.E. Kayabipos,
J. HankoBa,
B.A. Taiitopuna,
H.B. Mopo3,

M. I'penxu,
C.I1. Mopo3,

5. Epnoran,
A.M. Xuye,

E.H. KimoeBa,

C.A. Banamenko,

I nasnwiii peoakmop
I-p opun. Hayk H.O. [lynaroexos

OmeemcmeeHHblll ceKpemaps

KaH. I0pua. HayK, accoll. nmpo¢. .M. PeicmaraméeroBa

Peoaxyuonnasn xonnezus

I-p opua. Hayk, KaparanguHCKHMH HalMOHANBHBIA HCCIIEI0BATEILCKUI
yHuBepcuTeT uM. akaa. E.A. Bykerosa (Kazaxcran);

II-p 'opuj. HaykK, Beicias mikona nmpaBa AIU, Acrtana (Kazaxcran);

n-p topun. Hayk, TOO «Koncantunroas rpynma “bomamak™, AcrtaHa
(Kazaxcran);

I-p 1opua. HayK, Kazaxckuii ryMaHUTapHO-IOPUINIECKUN YHUBEPCUTET UMEHHU
M.C. HapukbaeBa, Acrana (Ka3axcran);

PhD, IOro-3amamusiii ynusepcuter «Heodur Punbckuit», braroesrpan
(bonrapus);

I-p ropuza. Hayk, Ka3axckuii HaIMOHATBHBINH TMEAATOTUYECKUA YHUBEPCHUTET
nvenu Abas, Anmater (Kazaxcran);

KaH[. IopuJ. Hayk, HalmoHanpHbBIN UCClieoBaTeIbCKUH SIIEPHBIN YHUBEPCUTET
«MUDN», Mocksa (Poccus);

PhD, Yuausepcuret ®eppaps! (Uramust);

I-p ropua. Hayk, Kacnuiickuii yausepcuret, Anmats! (Kasaxcran),

PhD, Yuuepcuter Autanun «bunum», Aaranes (Typimus);

KaHJ. IOpHI. HayK, benopycckuil rocyJapCTBEHHBI YHUBEPCUTET, MHHCK
(benapycs);

I-p IopuA. Hayk, locymapCTBEHHBIH YHHMBEPCUTET WH(PACTPYKTYphl U
texnosoruii, Kues (Ykpanna);

I-p IopuA. HayK, benopycckuif rocynapCTBEHHBIM yHHMBEpPCUTET, MUHCK
(benapycn)

Aopec peoaxyuu: 100024, r. Kaparanzga, yn. YHuBepcurerckasi, 28.
E-mail: pravo vestnik@mail.ru. Caiit: https://law-vestnik.buketov.edu.kz

Becrnuk Kaparanaunckoro ynusepcurera. Cepusi «IlIpaBo». — 2026. — T. 31. — Bpmm. 2(122). —

Hcnonnumenvhviii pedakmop
PhD I'.b. Cap:xanoBa
Koppexmopwi

C.C. bankeesa, I.H. Mypta3una, M.M. Kupnmiosa

Komnwromepnas eepcmka
0O.A. Kynos

172 c. ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).

Coo0ctBennnk: HAO «KaparananHCKUH HaIMOHAIBHBIA HCCIICOBATEIECKAN YHIUBEPCUTET UMEHH aKaJIeMU-

kxa E.A. ByketoBay.

3apeructpupoBaHo MHUHUCTEPCTBOM KyJIbTypbl M uH(popMarmu Pecriyonuku Kazaxcran. CBuaeTensCcTBO 0O

noctaHoBke Ha nepeydeT Ne KZ89VPY 00136943 ot 11.12.2025 r.

Monmucano B neuath 30.06.2026 r. ®opmar 60x84 1/8. Bymara kcepokcHas. O6beM 21,5 .. Tupax 200

9k3. llena gorosopnas. 3aka3 Ne 72.

Otneuyarano B tunorpaduu m3natensctBa HAO «KaparanauHCKUH HallMOHATIBHBIN HCCIIEI0BATEIILCKUN

yHHMBepcuTeT M. akal. E.A. BykeroBay.

100024, Kazaxcran,

Kaparanma, yn.  YHuBepcurerckas, — 28. Tem. (7212)  35-63-16.

E-mail: printed@karnu-buketov.edu.kz

© KaparanauHCKui HAMOHAJIBLHBIN HCCIe10BaTeIbCKHIl YHHBepcuTeT nM. akaa. E.A. Bykerosa, 2026


https://law-vestnik.ksu.kz/

Chief Editor
Doctor of law N.O. Dulatbekov

Secretary
Cand. of law, Associate Professor G.M. Rysmagambetova

Editorial board

G.Z. Kozhakhmetov, Doctor of Law, Buketov Karaganda National Research University (Kazakh-
stan);

S.K. Amandykova, Doctor of Law, AIU High School of Law, Astana (Kazakhstan);,

M.A. Sarsembayeyv, Doctor of Law, Senior Researcher, LLP “Bolashak” Consulting group, Astana
(Kazakhstan);

T.E. Kaudyrov, Doctor of Law, M. Narikbayev Kazakh Humanitarian Law University, Astana
(Kazakhstan);

D. Chankova, PhD, South-West University “Neofit Rilski”, Blagoevgrad (Bulgaria);

B.A. Taitorina, Doctor of Law, Abai Kazakh National Pedagogical University, Almaty (Ka-
zakhstan);

N.V. Moroz, Cand. of Law, National Research Nuclear University “MEPhI”, Moscow (Rus-
sia);

M. Greggi, PhD, University of Ferrara (Italy);

S.P. Moroz, Doctor of Law, Caspian University, Almaty (Kazakhstan);

Y. Erdogan, PhD, Antalya “Bilim” University, Antalya (Turkey);

A.M. Khlus, Cand. of Law, Belarusian State University, Minsk (Belarus);

E.N. Klyueva, Doctor of Law, State University of Infrastructure and Technology, Kiev
(Ukraine);

S.A. Balashenko, Doctor of Law, Belarusian State University, Minsk (Belarus)

Postal address: 28, University Str., 100024, Karaganda, Kazakhstan.
E-mail: pravo_vestnik@mail.ru. Web-site: https://law-vestnik.buketov.edu.kz

Executive Editor
PhD G.B. Sarzhanova

Proofreaders
S.S. Balkeyeva, I.N. Murtazina, M.M. Kirillova

Computer layout
0O.A. Kulov

Bulletin of the Karaganda University. “Law” Series. — 2026. — Vol. — 31. Iss. 2(122). — 172 p. —
ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).
Proprietary: NLC “Karaganda National Research University named after academician Ye.A. Buketov”.

Registered by the Ministry of Culture and Information of the Republic of Kazakhstan.
Rediscount certificate No. KZ89VPY00136943 dated 11.12.2025.

Signed in print 30.06.2026. Format 60x84 1/8. Photocopier paper. Volume 21,5 p.sh. Circulation 200 copies.
Price upon request. Order Ne 72.

Printed in the Publishing house of NLC “Karaganda National Research University named after acad.
Ye.A. Buketov”.

28, University Str., Karaganda, 100024, Kazakhstan. Tel. (7212) 35-63-16.
E-mail: printed@karnu-buketov.edu.kz

© Karaganda National Research University named after acad. Ye.A. Buketov, 2026


https://law-vestnik.ksu.kz/

MA3MYHbI — COAEP)KAHUE — CONTENTS

KOHCTUTYUUAJIBIK )KOHE XAJIBIKAPAJIBIK K¥YKbBIK
KOHCTUTYHUOHHOE U MEXK/IYHAPOJHOE ITPABO
CONSTITUTIONAL AND INTERNATIONAL LAW

bomaeapun P.B., Abviracumos M.H. Ockepu KpI3METIIJICPIIH KYKBIKTaphIH KOpPFay TETIKTEpi:
CAIIBICTBIPMAITBI-KYKBIKTBIK TAJIIIAY ....uveuvevtententersenseensentesseeseensensesseessensessesseensensesseessensensesseessensensesseensensessesseensensenses 6
Yessetova S.K., Zhalilkhanova Y.Sh. Digital identity as an element of the constitutional legal status of mi-
BTATIES .ot eutieeiteeeeteeseteeeateeeatee e beeeebeeesuteesateesateeaabee e bee e bt e e eat e e eateeeateeeabee e bee e bt e e eh e e e eateeeabeeeabeeeabee e bee e nteeanteeenteeenbeeenres 16
Wu Jia-xin., Baitukayeva D. Challenges and prospects of ensuring security in the legal regulation of
SPACE ACETVITIES ...teutieeutie ettt ettt ettt e siteeseteesateeebee e tee e bt eesaeeesateesateeaabeeeabeeeasteesnteesaseesateesnbeeeaseeenseeensteesnbeesnbeesnseesnses 29
Rakhimova M.A. Institutional Transformation and International Legal Benchmarks in the Practice of Hu-
man Rights Reforms in the Republic of UZDeKiStan.............cccuiiriiiiiiiiiiiiieeie et 36
Utegen D. Legal Limits on the Use of Digital Evidence in Cybercrime Cases: Examining the right to pri-
vacy in the EU, and the Republic of KazakRStan .............cccoeeiiiiiiiiiiiiiiie ettt 47
Chingayeva B., Bolat A. International and national practices of mediation in conflict resolution and nu-
clear disarmament: analysis of legal mechanisms and INStIUMENLS ..........cccueereiieriiieriiieeiie et 58

MEMJIEKET )KOHE K¥KbIK TEOPUSICblI MEH TAPUXbI
TEOPUA U UCTOPUA TOCYJAPCTBA U ITPABA
THEORY AND HISTORY OF STATE AND LAW

Turlayev A.V., Akhmetova N.S. Human dignity as the basis for human rights realization ................ccccueen.e. 66

EHBEK, ABAMATTBIK 7/KOHE ASAMATTBIK IC )KYPI'I3Y K¥YKbIFbIHBIH
O3EKTI MOCEJIEJIEPI
AKTYAJIBHBIE ITPOBJIEMBI TPYIOBOI' O, 'PAKJTAHCKOI'O U TPAXKJAHCKOI'O
INPOLHECCYAJIBHOI'O ITPABA
CURRENT ISSUES IN LABOUR, CIVIL AND CIVIL PROCEDURAL LAW

Alimov O.T., Baikenzhina Sh.T. Judicial Protection of the Rights of Participants of Business Partnerships
and the Allocation of Liability When Challenging a Contract for the Purchase and Sale of a Share in the
AULNOTIZEA CaAPILAL.....eiiiiiiiiiiiiiie ettt et e et e et e et e e s tbeessbeessbeeasseeessse e sseessseessseesasaeesseeensseensseessseens 77

Rustembekova D.K., Zhagalov R.B. The current state of legal regulation of artificial intelligence in the
RepUblic Of KAZAKNSTAN ........oiiiiiiiiiciic ettt ettt st e et e e eteeestae e tbeessbeesssaesssaessseeenseeensseesssaaes 89

Sadykova K.K., Zhakyb-Zhan A.T. Sexual Harassment in the World of Work: International Standards and
Challenges of Legal Regulation in the Republic of Kazakhstan..............ccoocieiiiiiiiiiniieieeeeeee e 97

KbUUIMBICTBIK K¥KbIK, KPUMHUHOJIOI'US1, KbIJIMBICTBIK ITIPOIIECTIK KYKbIFbI
MEH KPUMHWHAJIMCTUKAHBIH O3EKTI MOCEJIEJIEPI
AKTYAJIBHBIE TPOBJIEMBI YT'OJIOBHOI'O TIPABA, KPUMHUHOJIOI'MHA, YT'OJIOBHOI'O
INPOLOECCYAJIBHOI'O ITPABA U KPUMHNHAJIMCTUKHA
CURRENT ISSUES IN CRIMINAL LAW, CRIMINOLOGY, CRIMINAL PROCEDURE LAW,
AND FORENSIC SCIENCE

Akhmetova A.K., Rysmagambetova G.M. Special grounds for exemption from criminal liability for crimes

N the SPhere Of ECONOMIC ACTIVILY......uiiciiieiiieiiieetieetee ettt eetee ettt esbeesbeesbeeeteeesseessseessseessseesnseeensseensseessseessseens 107
Kasimov A.A. Validity Criteria of Pretrial Detention: An Analysis of Judicial Errors........cc..cooceveeneeneenne. 117
Kulmukhanbetova B.A., Dyusebekova S.B. Secondary Victimization in the Official Duties of Police Of-

LRI -ttt ettt ettt e h bt h e bt h et e bt e bt et e e bt e a bt ea bt e bt e bt e bt e bt e bt et e et e enteenbeenbeentean 128
Mediyev R.A., Askarov A.A. Criminalistic potential of machine learning methods in recognizing psycho-

physiological reactions of participants in investigative iNteITOZAtIONS. ......eeecueeerireerieerieerieeeieeereeeieeeieeesereeeees 137
Saktaganova A.B., Saktaganova I.S. Legal regulation and liability for online fraud based on the use of

deepfake technologies and social engineering: foreign experience and directions for its adoption....................... 147
Sidorova N.V., Filin V.V. Comparative study of artificial intelligence in judicial activity ...........cccecveenee. 158

Cepus «[lMpaBox». 2026, 31, 2(122) 5



KOHCTUTYUUATBIK XOHE XAJbIKAPAJIbIK K¥KbIK
KOHCTUTYUUMOHHOE U MEXOAYHAPOOHOE NMPABO
CONSTITUTIONAL AND INTERNATIONAL LAW

https://doi.org/10.31489/2026L.2/6-15
O0XK 342:68.1 (574) MakanaHblH penakuusira Tycker kyHi: 15.02.2026] Kabsuganran kyni: 11.03.2026!
Oumutaiin sxapustianasr: 30.06.2026

P.b. BOTarapI/IHl* , M.H. AGBLIACUMOB

12 gkademux E.A.Boxemos amvindassi Kapazanovr ynmmuix sepmmey ynugepcumemi, Kapazanowi, Kazaxcman
(E-mail: botagarin_ruslan@mail.ru, Abylassimov.M@karnu-buketov.edu.kz)
'ORCID ID: 0000-0002-9633-8182, Scopus autor ID: 57193385138
0ORCID ID: 0000-0002-7730-7719, Scopus autor ID: 57211993202

OJCKepH KbI3MeTHIiIepiH KYKbIKTAPbIH KOPFay TeTiKTepi:
CAJIBICTBIPMAJIBI-KYKBIKTBIK TaJIJ1ay

Makana Kazakcran PecmyOnukacel >koHe Keif0ip ImeT MeMIIeKeTTepleri SCKepH KbI3METIIUIepaiH
KYKBIKTAQpBIH KOpPFay TETIKTEepiHEe CalbICTBIPMAIIBI-KYKBIKTBIK TaJIIay JKYPTi3yre J>KOHE JKeKe TYJIFaHBIH
KYKBIKTapblHA KOHCTUTYIHSUIBIK KEMUITIKTEp MEH OCKEpH TOPTINl TajanTapbhl apachlHAAFbl TEle TEHMIKTI
KaMTaMachI3 eTy OOMBIHIIA THIMII )KaKTapblH aHbIKTayFa apHaiFaH. XXI| Faceipzia Ka3ipri OpbIH aJbIl KaTKaH
Ke3 KeJITeH MEeMJIEKeTTiK HeMece jkeKe KaThIHAC TYpi ajIbIMEH aJlaM KYKBIKTaPBIHBIH JKY3€Te achIPhITYbIMEH,
oNapAbl KOpFay TETIKTEPiHIH TOJNBIKTHIFBIMEH TiKeJel OailaHBICTHL. 3epTTey MakcaThl — IIEeT eaepAeri
9CKepH KbI3METILIIep/IiH KYKbIKTaphIH KOPFay epeKIIeTiKTepiHe CAIBICTBIPMAIIBI-KYKBIKTBIK Tallay KYprizy
apKpUTBI THIMAI KYKBIK KOpFay VITICIH aHBIKTay. 3epTTey OapbIChIHIA CAJIBICTBIPMAIIBI-KYKBIKTHIK,
(hopMabIBI-3aH, KYHENIK KYPBUIBIMABIK JKOHE aZaM KYKBIKTapblH KOpFay OOWBIHIIA TaXipuOenepre tanaay
KYpri3y aaictepi KoaaaHbuIbl. 3epTrey aschinaa Kasakcran PecnyOnukachidbiH, Peceit denepanusachiHbIH,
Tepmanms, Illeemust PecmyOnukamapeiaei, Awmepuka Kypama IlltaTtapblHBIH ocKepH — calamarbl
3aHHaMaJapblHa Tajjaynap >kacanmbl. HoTmkeciHme ockepH KbI3METHIIEPAiH KYKBIKTapblH KOpFayza
BEJIOMCTBAIIILTIK, COTTHIK, TTAPJaMEHTTIK, XaJbIKapalblK OaKbpUIAyIbl KAMTHTBIH KOTICHTeHIII KYKBIK KOPFay
YITiCiHIH THIMIUTITT aHBIKTaibT OoThIp. KasakcraH MeH Peceiine amaM KYKBIKTapblH KOpFay Yorici keOiHe
SKIMIIITIK, OPTAIBIKTAHBIPBUIFAH Heri3/eri TeTikTep 0ackiM OoJica, ©3re MeMIICKETTep/ie Tayelici3 OaKpuiay
pOINiHIH MaHBI3ABUIBIFE JKOFAphl CHUIATKA Me. 3epTTey KOPBITBIHABICH Ka3akcTaH 3aHHAMachlH JKETUIIIpY
KOHE 9CKEPH KBI3METIIIICPIiH KYKBIKTAPhIH KOPFAYIbIH HHCTUTYIIMOHAIBIK TETIKTEPIH CHI13y/ KAKETTIrH
HaKTBUTAMBl. AJlaM KYKBIKTapblHa KaTBICTBI 3aHHAMalap/bl TY3€Ty €HIi3y J>KOHE KOpFayAblH THIMJI
IIapangapblH SHIi3y TXKipHOeTiK MOHTe He.

Kinm ce3dep: ockepn KbI3METIII, KYKBIK, OOCTaHIBIK, KOpFay, OMOYICMEH, 9CKep, TETIK, YITTHIK KYKBIK,
XaJBIKApaNbIK CTaHIapTTap, OaKeLIay.

Kipicne

OCKepU KbI3METHIJIEPAIH KYKBIKTapblH KOPFay Kasipri KYKbIK CaJlaChIHBIH KYpJelsi, opi KeNTereH
miKipTajgac TYABIPBIT OTBHIPFAH MAceNeHiH Oipi. OckepH KbI3MET ©3iHiH TaOuraThl OOWBIHINA OEKITiJreH
KOHCTHUTYIHSUIBIK KYKBIKTAp MEH 0OCTaHIBIKTAPIbIH MEMJICKETTIH KOPFaHbIC KaOLIeTTiIIr oHe Oeriii 0ip
OCKEep CalachIHIAFbl TOPTINTIH TallaTapbiHA OAWIAHBICTHI IIEKTEYJIEP OPHIH ANAThIH KBI3MET TYpi OOJBII
Keneai. Anaiina, MyH/ail eKTeyep jkaian xail KoHblIa caliMaiiibl, oJap THICTI 3aH KaFuIalapblH cakTan
OTBIPBIN 3aHIbl HETi37e JKOHE JIEMOKPATHSUIBIK KOFaM KaXKETTUIIrHE mapa-map colkec aopexene 0O0Jybl
KaXer.

* Xar-xabapra apnanran asrop. E-mail: botagarin_ruslan@mail.ru
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OcKepu KblameTLinepaid KYKbIKTapbiH ...

3epTTeyAiH 63eKTUIr OipKarap gakTopiapra Herizneneni. bipiHmiaeH, agaM KYKbIKTaphl CaJlaChIHIAFbI
XaNBIKApaIBIK CTAaHIAPTTAPABIH HBIFAIOBI JKaFIaWBIHIAFRl OCKEPH KBI3METINIHIH KYKBIKTBIK MOpPTEOECIHIH
TypieHyl. ExiHIIineH, ockepr KBI3METIIJIEPIiH eHOeK KYKBIKTaphIH KY3€Te achlpy >KOHE JKayarKepIIiTiK
Moceneniepi MEH 9JeyMETTiK Kemuiaikrepre OaigaHblcThl Aaynap. YUIiHIIiAeH, xahanmany ndyipiHne
YITTHIK KYKBIK KOPFay YITUIEpiH XKETUTAIpy KaKeTTir1.

Kazakcran PecryOnukachlHAaFBI OCKEpH KBI3METIIIEPIiH KYKBIKTHIK MopTebeci 2012  KbuThI
kKaObuinanFran «KP ©Ockepu KbI3MET XoHE OCKEpH KbI3METHIUIEepHiH Maprebeci Typaib» Kazakcran
PecniyOnukaceiaeiH  3aHbIMeH [1], Pecefi ®enpepaumsceiana 1998 kputbl  KaObUIaHFaH —«OCKEPU
KBI3MeETIIiNepIiH Maptebeci Typansl» 3aHbpiMeH [2], ['epmanmsma 2005 kxputbl KaObUTHaHFAH «OCKEpH
KBI3METIIIIEP/IiH KYKBIKTBIK MopTeOeci Typaib» 3aHbiMeH (Gesetz iiber die Rechtsstellung der Soldaten) [3],
Awmepuka Kypama Hltarrapsiaaa 1950 xbutel kaOsuinanrad bipryrac ackepu oninet xoaekci (Uniform Code
of Military Justice) [4] sxone 2002 »buTbl KaObUIaHFAaH AMEPHKAHIBIK OCKEPH KbI3METIIICPAi KOpFay
Typaisl (American Service-Members' Protection Act) [5] skoHe Tarpl OacKamapbIMEH peTTeNe/I.

BipHeme MemiieKeTTepiH OCKEpPH KbI3MET CajachlH JKOHE 9CKEPH KbI3METHIUIEPAiH KYKBIKTAPhIH
KOpFaybl OOMBIHINIA CANBICTBIPMAJIbl Tallay KYKbIK KOpFay TETIKTEPiHIH JAaMy 3aHIbLIBIKTaphl MEH THIM/Ii
YIITinepiH aHpIKTayFa MYMKIHIIK Oepeti.

JKympicta Kaszakcran, Peceit, ['epmanus xone AKII CHSKTBI MEMIIEKETTEpP/iH KYKBIK JKyHelepiHe
CaAITBICTBIPMANBI-KYKBIKTHIK TaJlay KYpPri3y HEri3iHAe OCKEePH KBI3METIIIEPiH KYKBIKTaphIH KOpFay
TETIKTEPiHiH OPTaK 9pi THIM/I YITICIH a3ipiey 3epTTeyiMi3IiH MaKCAThIH alKBIHAAI OTBIP.

Koiipimran MakcaTTap Keyeci Heri3ri MiHAETTepIiH MISNIiTyi HEeTri3iHAe OpbIH/IAIa b

— OCKEepU KBI3METIIICPAIH KYKBIKTBIK MOPTeOSCiHIH HOPMATUBTIK-KYKBIKTBIK HETi3ZCpiHEe Tajaay
xacay;

— Kazakcran PecrryOnukacsr xoHe IIeT MEMIIEKETTEPIiH 3aHHAMalIapblHa TNy KYPTridy;

— KOpFay TETIKTepiH/eri KEMIIiH TYCTap bl aHBIKTAII, )KaKcapTy OOMBIHIIIA YCHIHBICTAp 93ipIiey;

— 3epTTey Maceneci OOMBIHIIA FRUIBIMU KO3KapacTap/Isl TONTACTHIPY, CBIHU TYPFBIIa Oara Oepy.

Op MEMJIEKETTEe aJlaM KYKBIKTaphIH KOpPFay cajachlHIa opTYPIi TETIKTEpiHIH KaNBINTaCKaHBI Oaiikanca
na, ONapIbIH Ke0ici ajaM KYKBIKTaphl JKOHIHIET XalbIKapalblK CTaHAAPTTapAbl CaKTayFa THIPHICATHIHBI
KepiHeai. MeMIlekeTTep/ie TeK Kalllbl CTaHIapTKa JIEreH KaThIHACKI, OJIapJIbIH JKY3ere achIpbUIYbl OpTYPIIi.
CanpIcThIpManbl Tanjay KYPTi3ulil OTHIPFaH MEMIIEKETTEPIIiH aJaM KYKBIFBIHBIH OaChIMIBIFBl TEOPHUSCHIH
YCTaHATBIHIAPH! OJIAPABIH KBl XaJbIKapalbIK CTaHAApPTTapAbl OapblHINIA WHTETPAlHsIaybl, COTTBIK
OakbLIay/Ibl XKY3€Te achIipysiapbiHaH Oatikanaabl. Meicansl, ['epmanus men [IBen MmemiiekeTTepi KEHEHUTIITEH
napjaaMeHTTiK Oakputaynel AaMbiThil oThIp, AKII Gosica coT KemiigikTepiHe »MOHE OCKEpH OJiIeT
WHCTUTYTBhIHA KeOipek Hazap aymapanbl, Kazakcran meH Peceli MeMmiekeTTepi OpTaBIKTaHIBIPHUIFaH
OKIMIITLTIK YITiHI CaKTar KeJei.

FrutbiMu oniebuertepre JKypri3iire 3epjeney >KYMbICTaphl KONITEreH eHOCKTEIiH KeKeJIeTeH YITThIK
yIirinepre, COTTBHIK HEMECe COTTaH ThIC KOpPFay HeEMece Kajarayiay MocelleliepiHe apHaiFaH. AlaM jKoHe
a3aMaTThIH KYKBIKTapbl MEH OOCTaHIBIKTAPBIHBIH KOPFAIYBl MACENeNepiHiH TEOPHSUIBIK KOHE TXKipHOeiK
cypakrapel A.®. CyneiimanoB nien A.B. Kanaiinuau eqoekrepinge kepinic tankad. lller enmepneri ackepu
KBI3METIIIEP/IiH KYKBIKTAPhIH KOPFayJlaFbl KbI3METi, Toyesci3 Oakpliay, a3aMarThlK OaKbLIay, KYKBIKTHIK
arapTy cypakrapbiHblH jkoHe KoHcTuTynusinblk COT KBI3METIHIH 9CKepH KBI3METIIIEPAIH KYKBIKTApPhIH
KaMTaMachl3 eTyie MaHBI3ABUIBIFEI XKaibiHaarsl Macenenep C. Valea, K. Sofia, M. SInouu, C. XaHTHHTTOH,
M.T. XKyHycoBa CHSKTHI FATBIMIAPIBIH €HOCKTEPiHIE KapacThIPHLUIAIBL.

OHBIMEH Koca, KOpFay TETIKTEPiHiH CaJbICTHIPMAIIBI 3ePTTEY AIPEKECT TOIBIK 3€PTTEY JKYPri3yaAl KaxeT
eTeli. OCKepU KbI3METIIUIEPIiH KYKBIKTAPhIH KOPFay YITUICPiHIH KYPBUIBIMIIBIK TONTAMACHI, XaIBIKAPAIIBIK
CTaHIAPTTAP/BIH IMIKI KYKBIKTBIK PEXHMIE BIKIAIbI, CATBICTRIPMAIIBI TaJIayjapFa KaThICThI 3epTTeyiiep
JKETKUIIKCI3ir1 OalKaaabl.

bi3 kempmeHreim KYKbIK KOpFay JKyHeci TYKBIPBIMJIAMAChIH HETI3Te ala OTBIPBIL, JCKEPH
KBI3METIIUIEPIIH KYKBIKTApbIH THIMI KOpFayAbl KaMTaMachl3 €Ty — IIIKI OKIMIIUTK TETIKTEepi,
XaJIbIKApaJIblK KEHUIIIKTEP, KYKBIK YCTEMIIr >KOHE KYKBIKTBIK MOJCHHET IEH KYKBIKTBIK CayaTThLUIBIKTHI
apTTBIPY Iapajapbl Oipirim, yijieciM TamkaH jkarnaiiza MyMKiH Oorjanel nen maideiMiaiMbi3. CoHbIMEH
KaTap 9CKepH KbI3METIIUIEP/IiH KYKBIKTAPhIH KOPFayAaFbl THIM/II YT 9CKEpU TOPTIM MEH ajiaM KYKBIKTaphl
apachlH/a TeTe-TeHIIK OPBIH aJiFaHaa 00JIaphl CO3Ci3.
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9oicmep MeH mamepuaioap

OCKepH KbI3METKEpIIeP/IiH KYKBIKTapBIH KOPFay TETITiHEe, OJapAbl 9p MEeMJIEKETTepe KaMTaMachl3 €Ty
CYpaKTapblH >KaH-KaKTBl 3EPTTEYIi JKYpPri3yAe 3eplelieHreH OTAaHIBIK JKOHE IIeT eNIIK FalbIMIap.IbIH
FBUIBIMH €HOEKTEpi 3epTTeYiH TEOPHITBIK HETi3iH Kypaasl. JKoHe 1e MeMIIeKeTiMi3Aeri afaM KYKbIKTapblHa
KaTBICTBl KYKBIKTBIK AaKTiUIep: aJaM >KoHEe a3aMaT KYKBIKTapbIHBIH Oactaybl OekiTinreH — «Kazakcran
Pecniy6mukaceiabiy, KoHcTuTyrmsce» [1], ockepH Kayimnci3mik meH KOPFaHBICTBI KAMTAMAChI3 ETYII dCKepH
KBI3METIIHIH KYKBIKTBIK MOPTEOECiH apTThIpy/Aa MaHbI3AbI 00JbIn TaObaThiH Kazakcran PecmyOmukacs
KaJbl 9CKEPH KbI3MET CajlaChlH PETTEHUTIH «OCKEpPH KBI3MET JKOHE 9CKEPH KbI3METIIIEpAiIH MapTeOeci»
Typansl Kazakcran PecnyOnukaceinbiy 3anpl [2], Kazakcran PecnyOnmukachiHIArbl «AmaM KYKBIKTaphl
xeHiHaeri yokin Typansy KP Koncrurynusuisik 3ansr [3], «Kasakcran Pecnyonukachiabiy, KopraHbic xoHe
Kapynsr Kymrepi Typans»y KP 3aHbl skoHE e amam KYKBIKTapbl OEKiTUIIMN, KapacTHIPhUIFAH XalbIKapaslbIK
KYKBIKTBIK KYKatTap, craHmaprrap, Peceit ®enepanuschIHBIH «OCKEpH KBI3METIIUIEPIiH MopTedeci
Typasib» 3aHbl [4], Tepmanusiia «OCKepr KbI3METIIICPAiH KYKBIKTHIK MopTeOeci Typasb» 3aHbl (Gesetz
tiber die Rechtsstellung der Soldaten) [5], Amepuka Kypama Illtarrapeineiy «bipTyTac ockepu ofinet
konekci» (Uniform Code of Military Justice) [6], «AMepuKaHIBIK dCKepH KBI3METIIIEPIi KOPFay Typasibi»
3agpl (American Service-Members' Protection Act) [7] sxoHe Tarbl Gackanapbl 3epTTEYAiH HOPMATHUBTIK
HET131H KYpaJbl.

3epTTeyaiH TCOPHSIIBIK Heri3i OONFaH FHUIBIMH €HOEKTEp MEH HOPMATUBTIK akKTiIepAi 3epaencyie
Tal/iay KOJIAHBUIIBL, JKAIIIBI a/1aM KYKBIKTapbIH OCKITKEH OTaH/IBIK )KOHE XaJIbIKapallbIK aKTiJIepli 3epaeiey
0apBICBIH/IA CATTBICTHIPMAITBI-KYKBIKTHIK 9JIiC KOJTaHBLICA, SCKEPH KBI3METIIIEP/IiH HEeTi3r1 KYKBIKTapbIHBIH
naiina Oonybl, OEKITLyl >KOHE NaMybl CYPaKTapblH KapacThIpy OapbIChIHIIA TapHXH YXKOHE HOPMATHBTIK
TaNIay SAicTepi maianaHbUIIbL.

Konnausmran omicrep Kazakcran PecrryOnmukacs! xoHe KeiOip meT MeMIIeKeTTepAeT] aiaM KYKbIKTaphI
JKOHE OCKEPH KBI3METIIICPIiH KYKBIKTAPBIHBIH KaMTaMachl3 €TiTyl JCHTCHiH aHbIKTayna, Oara Oepyxe,
CaITBICTBIPMAITBI TajlIay JKYPri3y Heri3iHje KOPBITHIHABLIAP Kacall, THIMJI YCHIHBICTap d3ipJiey/ie CEeNTiriH
TUT1301.

JKone 3epTTey OaphIChIHIa MEMJICKETTEPCTI 9CKEPH KbI3MET, 9CKEPU KBI3METIIICPIH KYKBIKTAPhIHBIH
OarpITTapblHA apHAIFaH KeJiciMJep, XallbIKapalblK YHBIMAAPIBIH aKTiiepi, ecentepi, COHbIMEH Karap
3epTTeyre KaThICTHI FAIBIMAAP/IbIH FEUTBIMH €HOCKTEp MEH 13/IeHiCTepi capaiaH/Ibl.

ATanFaH TakpIpBINTHI KEHIHEH allla TYCy MakKcaThlHAa OoJlaliak OTaH KOpFaylIbliap, SCKepH MIiHIETTI
azaMaTTap/blH apachlHJa OCKEPU KBI3METIIUICPAIH KYKBIKTBIK MOpTeOeci, JKajmbl KYKBIKTaphl MeEH
MIHJETTepi JKalbIHIa KO3KapacTapblH, OWJIApBIH OLTy YIIiH JKYPTi3iireH cayajdHama HOTHXKeIepi 3epTTey
MIHJIETTEPIH MIEIy ie, YCHIHBICTAp 93ipieye 63 KOMETiH Oepii.

Homuorcenep

OCKepH KbI3METIIIHIH KYKBIKTBIK MOpTE0€Ci MEMJICKET KOPFaHBICHIHIAFbl MiHJICTTEPMEH OaillaHBICTBI
apHaiibl MIEKTeyJePMEH KOHE KaJllbl a3aMaTThIK KYKbIKTApDMEH CUIATTAJIATBHIH apHaiibl KYKBIKTBHIK MapTede
TYpi. ©lleTTe MEMIIEKET >KOHE KYKBIK TEOPHSCBIHAA MIpTeOe KYKBIKTap MEH MIHAETTEPAIH KUBIHBIH JKOHE
oJlapJibl JKY3€re achlpyJarbl OpLIreH KEMUIIIKIICH aHBIKTaaaabl. OCKepH KBI3METINIHI ©3r¢ MEMJICKETTIK
KBI3METIIIIepre KaparaH/ia MEMJIEKETTeH KOFaphl 3aHAbIK OaFbIHBIITHUIBIKKA He 00ybl e3remeneiini. Onap
KYpIiC-TYpbIC KO3FAJIBICBIHBIH IIEKTENyl, KapamaidblM a3amarrapra O€plUIreH OpeKeTTEepHIiH OoCKepH
KBI3METIIIre 3aHMEH THIMBIM CANBIHYbI, apHalbl TOPTINTIK PEXUM, JKayarKepUIUNKKe TapTyIbIH epeKiie
TOPTIOiIHIH OOJTYBI CUSKTBI epEKIICTIKTePICH TYPaIbL.

Anaiinpl, Oyl TBIHBIM callyJap MEH MIEKTEeYJIEpP OJapIblH Kallbl KYKbIKTAPbIHBIH IIEKTENIYIl >KOHE
KYKBIKTBIK KOpFay TETIKTEpIHIH OJlapFa KAaTbhIChl JKOK JEreHJi OurgipMeiimi. Op MeMIIEKET ©3/epiHiH
KYKBIKTBIK KYHECiHe, YCTaHATBIH cascaTTapblHa JKOHE MEMIICKET KOPFAHBICHI OarbITTapbhlH peTTeyiHe
0alIaHBICTBl SPTYPJI KYKBIKTHIK PETTEY[i, 9CKEpH KbI3METIIIIEPAl KYKBIKTHIK KOPFayAblH ©3llepiHe ToH
TETIKTEepiH eHri3ei, XKY3ere acbIpajibl.

bipkarap MemilekeTTepre KalbIIITACKAH OCKEPH KBIZMETHIUIEP/IH KYKBIKTAPbIH KOpPFay TETIKTEPiH
3eprreil kene, Kazakcran PecnyOnukaceinna, Peceit @enepanusceinna, ['epmanus, AKII sxone IlBenus
eJIJepiHiH OapIIbIFbl KaJlbl XalIbIKapaJIbIK-KYKBIKTHIK OaFbITTa OipKakThl OOJFaHBIMEH YITTHIK YITUIEpiHAC
WHCTUTYLHOHAIABIK KYPBUIBIMBI OOMBIHIIA alibIpMallbUIBIKTaphl Oapbl aHbIKTaiabl. Tanmay >kacajbll
OTBIpFaH MEMJICKETTEpIiH Oapiblfbl XaJbIKApajblK KYKBIKTBIH HETi3rl KaruJajgapblH, aiaM KYKbIFbI
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callaChIHIAFbl  XalbIKApaJblK  CTaHAAPTTApAbl  cakTayFa MIHOACTTI. Anaiijga, OpBIHAAIYBl  THIC
MIHJETTEMENEPAiH iICKe achIPBLITY TACUIAepl opKajiail KabITacKaH.

JKypriziaren canpICTBIPMAaNBI-KYKBIKTBIK —Taliiay 3€pPTTENiN OTBIpFaH MEMIIEKEeTTepJe OCKepH
KBI3METIIIEP/iH KYKBIKTapblH KOpFay TETIKTepiHIH Kejecied Kem AEHreWll KYpbUIBIMBIH aHBIKTayFa
MyMKiHZIK Oepmi. Omap: 1) KoHCTUTYIMSANBIK KemiamikTep (KYKBIKTApIbIH Kaiumel AeHreiii; 2) Camambik
3aHHaMa (9CKepH KbhI3METIIUIepAiH apHaiibl Moptedeci); 3) LllarpiM OepyaiH OKIMIIUIIK TpOIETypantapsl;
4) Cotta oHE COTTaH ThIC KOPFAy TETIKTepi (9CKepH jKoHE a3aMaTTHIK coTTap); 5) ITapiaMeHTTiK OaKpLIay;
6) XasbIKapaiblK KYKBIKTBIK TETIKTED.

Kazakcran PecriyOnmkaceiHia ocKepy KpI3METIILIEPAiH KYKBIKTBIK MapTeOeci 2012 xbiipl 16-akmanga
kaOpumanrad «KP Ockepn KbI3MET JKOHE OoCKepH KbI3METHIUIepAiH MapTebeci Typanmsy Kazakcran
PecnyOnukachIHBIH 3aHBIMEH aHBIKTANAbl. 3aHFa COMKeC KOpFay TETiri Jiaya3bIM/Ibl TYJIFAHBIH HIeIIiMAepiHe
COTKa IIarbIMAaHy, aKiiajail pHU3BIK IEH oJIEYMETTIK TeJeM KeIili, TOPTINTIK eHAipic, peciryOnmka
azaMaTTaphl PeTiHAe aJaM KYKBIKTaphl JKOHIHJIET] yOKIITre )KYTiHY KYKBIFBI CHAKTHI HET13T1 KeMUIIIKTep MEH
KYKBIK KOpFay TETIKTepiH KaMTHIbI.

OTaHOBIK KYKBIK KOpFay TETIri YATICIHIH epeKIIeNiri peTiHae AayiapAbl MEeITyaiH OKIMIIIIK
ToCUIIepiHiH 0ackM OOITYBI XKoHE CABICTHIPMAIBI TYPHE TIYEICi3 9CKepH KYKBIK KOPFay MHCTUTYTTapBIHBIH
KETKUTIKCI3ITIH alTyFa 0oJabl.

Peceti ®enepanmsaceiaga 1998 xbutel  27-mMambipia  KaObUIAaHFaH «OCKEPH KBI3METIIUICPiH
MapTeOeci» Typalbl 3aHAa SCKepH KbI3METIIIEPAiH KYKBIKTAPBIH COT apKbUIhl KOPFail allaThIHBI, SJIEYMETTIK
KeMUIAIKTepAiH KEeH KOIEeMiHIH KapacThIPbUTYbl, OCKEpPH TOPHHU30HABIK COTTap apKbUIbI, JKOFaphl Oac
Kos0acmibel — [lpe3umeHTke appi3iaHa ajlaThiHbl, Pecell ayMarbIHIaFbl aJlaM KYKBIKTaphl XKOHIHACTT Y oKiiare
KOMEK aiy YIIiH JKYTiHe allaThIHbI, SCKEPH MPOKYypaTypa TapalblHaH OaKbplIay KapacThIpbUTFaH. JlereHMeH,
oCKepH KbI3METIIIepAiH KYKBIKTApbIH KOpFay iCiMeH alfHaNIbICAaThIH MIETENIIK 3aHrep alBOKATTap OWMITIKTIH
OKIMILIIJTIK OpraHbIHA KiOEpUIreH KYKBIKTapAbl KOpFayFa KAaThICTBl apbl3 MAFbIMIAp KEMiAl TYpAe KbUiaaM
KapacThIPbUIATHIHBIH, alaiiia KYKbIK OYy3yIIbUIBIKTap OPBIH aJIFaHbl )KOHIHJIETI MAFbIMIAp 9pKe3 OKIMIIIIK
TOPTIITE KapacTHIPhUIMANTHIHBL  Oaiikamansl [8]. Peceiimik ynri ockepu ofmiNeTHeH IKYHECIHIH
0achIMJIBIFEIMEH CHUTIATTANA/b], alaii/ia TapIaMeHTTIK MaMaHIaHAbIPbUTFaH 0aKbUIAY KOK.

IlIBenusina oCcKepU KbI3METHIICPAIH KYKBIKTAPbIH KOPFAyJAbIH KYKBIKTBIK TETIrl JKajmbl KYKBIKTHIK
WHCTUTYTTAp apKbUIBI JKy3ere achipbuianbl. [lIBerms MemiiekeTiHiH Kapyibl KYIITEpPl JEMOKPATHSIBIK,
KYKBIKTHIK MEMJICKET KaFuaaphl MeHOepiHIe KBI3MET aTKapa/ibl )KOHE 9CKePH KbI3METIIUIEp KYKBIKTap MEH
0OCTaH/BIKTAp/bIH KEH a3aMaTThlK KenuugikTepre wue. CoHbIMEH Oipre IIBeJ a3aMarTapbl SKajIibl
KOpFaHBICKAa KaThIcyFa MiHAETTi. OFaH coiikec OapIlbIK a3aMaTrTap COFBIC )KOHE COFBIC KayIli TOHT€H COTTE
TaiibIH OOJIBIT, KAXKETTUTIK TyFaH Ke3/le 9CKepu OejimMaepre OpHaJIacThIphUIAABL. byi xyiie azamarTap/IbiH
MEMIIEKETTIH KOPFaHbBICHIHA KAThICYIaFbl KYKBIKTHIK HETI13/ll KAMTHIBI KOHE dCKepre IaKbIphUTYIIbLIIap MEH
OCKEpH KBI3METIIICPIH KbhI3MET OaphbIChIHJIA KYKBIKTApPbIH KaTaH CaKTayJbl KaMmTamachl3 eTemi. En
3aHHAMachl OCKEpU KBI3METIIUIEP/AiH 3aHFa COWKeC OpeKeT eTill, e3re TYJFalapiblH KYKBIKTaphIHA
KYPMETIICH Kapay/bl, COHBIH iIIiHJE, KYKBIKTHIK MEMIIEKETTIH HETi3Ti KaFUJAChIHBIH aliKbIH KOPiHICI OOJIBIT
TaOBLIATHIH JIayJIap bl TOYENICi3 COTTapAa KapacThIpy Heri3iH OekiTeni [9].

Cansicteipmaniel - Tangay AKII men [epmanusma ockepr KbhI3METIIIEPAiH KYKBIKTApbIH KOpPFay
TeTiKTepi KkebiHece Tayelici3 Oakpliay MEH CHIPTKBI OaKplIayFa, SFHH COT )KYHECiHe KoHE YOKiJd MHCTUTYTHI
KBI3METiHE, 9CKEPH COTTap MEH apHaibl KYKBIKTHIK HHCTUTYTTapFa OarbITTalFaHbIH Kepemis. A, Kazakcran
MeH Peceiiie Kopray TeTiKTepi iIIKi OKIMIIUIIK KOHE apHalbl 9CKEpU COT TOPENiri KpI3MeTi OachiM. byi
eJIJiepAie CHIPTKBI ToyeJIci3 OaKplUlay HMHCTUTYTTAPBIHBIH MIEKTEYJIl eKeHiH OaiiKaiiMBbI3.

[IBex Moeni — OyJT MHTETpalUsUIaHFaH JKYie, MYHJIa 9CKePH KBI3METIIIEP/Ii KYKBIKTBIK KOpFay ajjam
KYKBIKTaphl KaFUJIachl )KoHE a3aMaTThIK COTTap apKbUIbI iCKE achIpbUIaJIbl, OHBIMEH Oipre yKarmai KOpFaHbIC
(total defence) KpI3MeETiIH/IE KOMIAHBUIATHIH apHANBI TOPTINTIK HOpMAJIap/ia CaKTalaIbl.

Ko xeTKi3ireH HaTHKeNIepIiH dKaHaIbIFbIH KeJIeciiep Kypaisl:

Kemienni canmpICThIpMalibl YT 3€pTTEY JKYPTi3UIreH MEMIIEKETTEepHEri dpTYpii KYKBIKTBHIK KYHeHi
OipikTipeai ’KoHe 9CKepH KbI3METIIIEPiH KYKbIKTapBIHBIH KOPFalybl TEK 3aHIbl CUIIATTaFbl HOpMalapIblH
OonyblHa FaHa eMec, OJlapAbl MHCTUTYLHMOHAJIBIK iCKe achlpy TaciiaepiHe ae (Toyenci3 oMOyacMeHAep,
YOKIJIIEp, a3aMaTThIK COTTAp, OaKbLIAY/IbIH ©3T¢ € TETIKTEPl apKblibl) OalIaHBICThI €KEHIH aHBIKTANIbI.

IIBeaTik yiriHi TMOpUATI MOJEIL peTiHae Oenin alTyra Oomaael. OHIa KOpFay TETIKTEpl a3aMaTThIK
KYKBIKTBIK XYHere »oHe TOPTINTIK epexenepMeH OipikTipinared. bipak coHbIMeH 6ipre KOFaMHBIH KaJIlbl
KYKBIKTBIK KOHTEKCiHIE OCKEpH KbI3METIIIepPIiH KYKbIKTapbl MEH OOCTaHABIKTApPHIH KaMTaMachl3 €TyTre
Oaca Hazap aymapeUIafbl. bysr Tocin OKIMIIUTIK pociMaepmiH ycremairi 6ap momenbaepneH (Kazakcras,
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Peceif) skoHe ockepu ofineT MHCTHTyUMOHanm3auuscel Oap MognenpaepaeH (Iepmanums, AKIL)
epeKITIeIICHE .

[[IBenmsimarsl oCKepH KBIBMETIIUIEPAIH TOPTINTIK JKAyalKepIIUIri KOJJAHBICTaFel a3aMaTThIK
3aHHaMaJaH aXbIpaTbUIMaraHbl KOPCETUIreH, Oy JKeKe OCKepU oIiIeT KOJJAHBUIATHIH >KyHenepMeH
CaBICTRIpFaH a KYKBIKTBIK KEIUTMIKTEP Il KYIIeHTe i,

Kon skeTki3ifreH HOTIKEIEep TEpeH CallbICTHIPMANbBI-KYKBIKTBIK TaNgay pETiHAE aliFa KOWbLIFaH
MakcaTTap MEH MiHIeTTepre coiikec Kejieni. HoTmxkenep: ackepy KpI3METIIIEPAiH KYKBIKTAPbIH KOPFayablH
VITTHIK TETIKTEPiHIH Ma3MYHbl MEH ePCKIICTIKTEPiH aHBIKTAWIbl, XallbIKapaliblK CTaHAapTTapMEH
CaNBICTHIPYIIap >KACAIBIHIIBL, SCKEPH KBI3METIIUIEpP KYKBIKTAPBIHBIH KOpFally JeHreHiHe acep €TeTiH Heri3ri
WHCTUTYIHOHAIIBIK (hakTopiaplel alKbIHIAWIBL, TOYeENCi3 CBHIPTKbI KYKBIK KOPFAy HHCTHTYTTaphl KOK
XKyHeneperi anci3 Tyctapasl aHbIKTaiinel. Meicansl, LlIBenusina KOpFaHbIc TETIKTEPi JEMOKPATHSIIBIK COT
TOpEITiHiH JKalmbl KYKBIKTBIK IPHUHIMITEpiHe Herizmermimn, total defence komrekcinme KoamaHBLIATBHIH
TOPTINTIK HOpMaJIapIsl KOJIaHa OTHIPHIIN, SCKEPH KbI3METIIIepPre a3aMaTThIK COTTapFa KOJI JKETKi3yre )KoHe
OJIapABIH 9CKEPH HEpapXUslaH ThIC KYKBIKTAPBIH KypMETTeyre MYMKiHAIK Oepexmi. by agaM KyKbIKTapbIH
KOpFay/AblH XaJlbIKapaJblK CTaHAapPTTapbIHA COMKEC KeJIel KoHe YITTHIK JKYHEHIH KOPFaHbIC CallaChIHIIAFbI
KYKBIKTHIK MEMJICKET TI€H 3aH YCTEMITIHIH MiHIETTEPIiH JKY3ere achIpaThIHBIH KOPCETEeI.

Tanxvinay

3epTTey OapbIChIHIA 9CKEPH KBIZMETIIUIEPIiH KYKBIKTApBIH KOPFAYABIH OPTYPJi TY>KBIPHIMIAMAIIBIK
Tocimmepi TammaHAbl. FameIMapAplH, capalibUIapIblH JKOHE KYKBIKTBHIK JKYHelepiH YCHIHBUIFaH
YCTaHBIMAAPBI MACETIEH] CHIATTall KaHa KOWMal, TEOPHSUTBIK epeKeepdiH iMKi KYKBIKTHIK XYWelep MeH
XaJIBIKApaJIblK CTaHAAPTTaplarbl KYKBIK KOJJAHY TOKIpHOECIMEH ChIHM TYPFbIIaH OalIaHBICTHIpYFa
MYMKIHIK Oepeti.

AJam KoHE a3aMaTTBIH KYKBIKTaphl MEH OOCTaHIBIKTAPHI SPKE3 JKAIBI MEMJIEKET TeH KYKBIK JaMybl
Ke3eHiHeri 0acThl MaHBI3Abl CYPAaKTap/blH KaTapblHaH TaObUIBIN Kenedi. OFaH JoJieNl PeTiHAC SIeMIIIK
neHreiiae bipikken ¥ntrap ¥#bIMbl KaObUIAaFaH «AJaM KYKBIKTaphl Typaiibly JKanmnbira Oipaei aexiapamus
OEKiTKeH aJaMHBIH KYKBIKTapbl MEH OOCTaHIBIKTAPBIHBIH MEMIIEKETTEp/IiH 63 3aHJapblHa €HTi3yiH a’nTyra
oomaner [10]. Byn ypaic Kazakcran PecnyOnmukaceiabiH KoHCTHUTYHHSCBIHIA KOpiHIC TaybIl, KEMUIIIK
OepiireH ajgaM KYKBIKTapbl MEH OOCTaHABIKTaphl Ti3iMiMEH KanFachklll OTbIp. OChl perTe ocKepH
KBI3METIIIIEPiHIH KYKBIKTHIK MopTeOeciMeH OalmaHBICTBI CYpakTap MaHBI3ABUIBIKKA wue. Herisri
KYKBIKTapIbI MOUBIHAY, OEKiTy, OJap/bl JKy3ere acelpy XKoHE KaMTaMmachl3 €Ty CYpaKTapbl Jja YHeMi KYH
TOPTIOIH/IE TYPAThIH MACEIIEIECPiH KaTapblHa. OCKEePH KbI3METTET] aflaM KYKBIKTapbl MEH 0OCTaHIbIKTapbIH
KOpFay MEXaHHM3Mi OYJI MeMJIEKeT TaparblHaH XYPri3inyl THiC KeUIeH/li Iapaiap/blH MIeHOEpiHEeH TYPaIbl.
MemitekeTTeri casicd, KOpFaHbIC, KayilCi3IiK KoHE ©3Te MEMJIEKETTEPMEH BIHTHIMAKTACTHIK CajlachIHIaFrhl
eMIpIiHIH YHEMI ©3repill, JaMblll OTHIPYbI SJIJIET] 9CKEPH KbI3MET CaJIaChIHA JETEH KO3KaPACThIH HAKThUIAHBIIL,
JAMYBIMEH IIaPTThI OOJIBIN KEJIe/i.

OCKepH KBI3METTETi aJlaM KYKBIKTApBIH KOPFayJbl KAMTaMachl3 €Ty CYPaKTaphl OTaHIBIK >KOHE IIeT
eNJIIK FaIpIMIApAbIH eHOeKTepiHe KapacThIPbUIFAHBIMEH Jli KYHTe JeiiH 31HAIK JepOec FRUIBIMU 3epTTey
0arbIThl  peTiHAe  KaiblnracnaraH. Ka3akCTaHIbIK 3aH  FhUIBIMBIHJAA  aJaM  KYKBIKTapbl  MEH
0OCTaH/IBIKTAPBIHBIH iprelli HeTi3l allaM KYKBIKTaphlH KOHCTHTYIHMSUIBIK KYHIBUIBIK PETiHIEC KapacThIpFaH
FAJIBIMJIAP YCTAHBIMBI 9CKEPH KBI3METIILUIEPAiH KYKBIKTAPBIHBIH IIEKTENyl MIEKTEpiHe JETeH TEOPHUSIIBIK
HET13/]1 KaJIbIITaCThIPaIbI.

Fanbim A.®. CyseiiMaHOBTBIH MIKIpIHIIE, aJaM KOHE a3aMaTThIH KYKBIKTaphl MEH OOCTaH IbIKTAPbIHBIH
KOpFaJlybl MACENEJIEPiHiH TEOPHSJIBIK JKOHE TKIpHOENiK TYprblAa OH IMIeIIiMiH TaOybl MEMJIEKET IeH
KOFaMHBIH TaFJbIpbiHA TiKeJIeH BIKMal eTelmi. bysl mikipZe Tarbl MaHBI3IbI MACeIe MEMIICKET IEH KOFam
TaFJIPbl OHJIa OMIp CYpIll JKaTKaH a3aMaTTaplblH COJ MEMJIEKETTI KOpFayFa, KayillCi3iriH KamTamMachl3
eTyre JereH NalbIHABIFBI JeHreiiHe OaitmaHbICThl. OJ JaWBIHABIK alABIMEH a3aMaTTapAblH KYKBIKTBHIK
KOPFaIyhl JopekKeciHe, )KaH-KaKThl KaMTaMachl3 eTinyine Toyenmi [11; 38].

AnmaM KYKBIKTapbl MEH OOCTaHIBIKTAPBIH KaMmMTaMmachl3 eTy ToxipuoOecinmge 2022  KBUIFBI
KOHCTUTYIIMSUTBIK  peopma HoTmkeciHne KypburraH Kazakcran PecrmyOnukackiHblH KOHCTHUTYIUSITBIK
COTBIHBIH KBI3METIHIH MaHBI3BI 30D.

3eprreyin M.T. XKynycora Ka3akcran Pecry0srKkachIHBIH ayMarbIH/Ia a3aMaTTapAblH KYKbIKTaphl MEH
OOCTAaHIBIKTAPBIH KaMTaMachl3 €Tyl PeTTEeHTIH WHCTUTYIHOHAIABIK HETI3AEPAiH JaMybIH JKOHE
KaJIBINITACybIHA 3epTTey kacail kene, Kazakcran PecrmyOnukaceibiH KoHCTUTYIUSUTBIK COTBI MHCTHUTYTHI
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XKoHe OacKa Ja Kypangap Oy OarbITTarbl )KYMBICTapAbl TUIMIII aTKAPbUTYBIHBIH KeTiJli 00J1a OTHIPBIN KYKBIK
KOPFayIIBUIBIK MEXaHU3MIEPIiH THIMILIITIH apTTHIpaabl en caHaiasl [12; 53].

Consiven Oipre met enmik rameiM D.C. Valea amam KYKBIKTapblH KOpPFay MEXaHW3MIHJETT MaHBI3/IbI
Mekeme KonctuTyusuiblk COTTBIH JKajIlbl MIHIASTTEPIH capajail OTBHIPBIN, aTAJIMBIINI MEKEMEHIH HETi3ri
MIHJIETTEPIHIH JIYPHIC OPBIHJATYBl MEMJICKETTETi JKajIbl agaM KYKBIKTApBIHBIH CAKTATYBIH JKOHE ajam
KYKBIKTApBIHBIH 3HUSH KEeNTIpeTiH KaHgail aa Oip XaiblKapalblK KeTiCIMAEpIiH KacaaMayblHa KEemil 0OIybl
THIC JK9HE Jie oJap KaObUiaraH OapiblK IIEIIiMAep KYKBIKTHIK arapTy IIapalapblH KaMTamachl3 €Ty YIIiH
KapusUIaHybl THIC eKeHiH Manimaeinai [13].

byrinari xKyHI packMeH /e el a3aMaTTapbhIHBIH ©3 KYKBIKTapbIH KaJIblHA KeNTipy MaKcaThlHIa KaiTa
KypsutraH Korcrutynumsiielk COTKa KYTiHE amybl TOpTiOi MEMJIEKET TaparblHaH a3aMaTTap YIIiH KacalbIIl
OTBIPFaH MaHbBI3AbI KagaM. byn na 6ip ockepu KbI3METHIUIEPAiH KYKBIKTAPBIHBIH KOPFalybl cajachlHIa €3
OPHBIH aJIap THIMJI 9pi KaXKETTI KagaMaapIslH 0ackl 00JIMaK.

C. Xaurunrron «The Soldier and the State» kmaccukansik 3eprreyinme Kapyssr Kymrrepi azaMaTTbik
0aKpUIay IEMOKPATUSHBIH JJIEMEHTI FaHa €MEeC, COHBIMEH KaTap TOPTINl TEH KeKe KYKBIKTap apachbHIarbl
KaKTBIFBICTAP/IbI STy SCKEPH KbI3METIIICPIIH KYKbIKTAPhIH CAKTay IbIH KEIIiIl eKeHiH aTan eTemi [ 14].

M. flHoBMY apMusi KOFaMHaH OKIIaylaHOaybl KEpeK J>XOHE OCKEPH KBIBMETIIUICP/IH KYKBIKTaphI
KYKBIKTBIK MEMJICKETTIH KaJIIIbl TETIKTEPiHE €Hyl KepeK JETeH TE3UCTI JaMbITaibl. By Tocin a3aMaTThiH
KYKBIKTBIK MOpTeO€Ci MEH 9CKEePH KbI3METIIIHIH KBI3METTIK MopTeOeci apachlHIarbl alllIaKTHIKThI a3aiTaIbl,
KYKBIKTHIK KaKTBIFBICTAp KayImiH a3aiTaasl [15].

I'epmanmsapiy  «Staatsbiirger in Uniform» HOKTpHHACH JXKOHE COFaH COHKEC 3EpTTeylep OCKepH
KBI3METIINIEp 3aH cyObekTinepi azamarrap Ooiblll Kana OepeTiHiH kepcereni. ['epmanusi denepaTuBTik
PecrryOnmkaceiaaa mapnaMeHTTIK Komuccap wHCTUTYTHI (Wehrbeauftragter) >xympic icteiimi, on ockepu
KBI3METIIIEP/IIH KYKBIKTAPBIHBIH CAKTATYBIH TOYyeNci3 OakpUIaylIbl XKy3ere achipajpl jxkoHe [lapiameHTke
a3aMaTTBIK KaJarajgaylbl KYIICHTETIH »OHE KYKBIKTHIK MEXaHU3MACPIre CEHIMAUIIKTI apTThIpaThiH
OY3YIIBUIBIKTAp Typasibl Xabapiiaibl.

[lIBen MomemiH 3epTTeil Kelle, 9CKepH KhI3METIIUIEP/IiH KYKbIKTaphl MEMJIEKETTIK OWJIIK ITeH a3aMaTThIK
0aKplIay TETIKTEPIHIH YHIeCIMI apKbLIbl KOPFaJIATBIHBIH, OYJI MKEeKe KYKBIKTap MEH KbI3METTIK MIHIETTEep/Ii
OipiKTipyliH MBICAJIbI pETIHIE KBI3MET eTeTiHIH aiiTaapl [16].

Eypomanplk amam KYKbIKTapbl COTBHIHBIH IIEIIIMJIEPI OCKEPH KBI3METIIIepAiH Herisri aagam
KYKBIKTapbIHa OaFbIHATHIHIBIFBIH pacTaiinbl. Smith and Grady V. United Kingdom icianme >xexe emipre
KYKBIKTBI OY3aThIH OMITIKTIH 9pEKETTEPi 3aHCHI3 OOJIBIN TaAOBLIA Bl )KOHE KBI3METTIK MopTeOeciHe KapamacTaH
3aHJBI KOpFay Il Tanar etesi [17].

JKorapelma KenTipinreH YCTaHBIMAAPABI CaNBICTHIPY OapbICHIHIA FAIBIMAAPABIH KOIIJITi oCKepH
KBI3METIIIEPIiH KYKBIKTaPhIH KOPFay[bl IMPOIEAYPAIbIK AIIbIKTBIKTBI, COT OaKbLIAybIH MOHE CBIPTKBI
TAyeInci3 KajaranayJbl KaMTaMachl3 €Ty KaKeTTUIr Typabl oiifa KemiceTiHi Oaiikanansl. byn perre bartsic
eNJIEpiHJIe TOYENCi3 COTTapFa XYTiHYy JKOHE XalbIKapaJbIK KYKBIKTBIK TETIKTEPi TapTy MYMKIHJITIH Koca
aJFaH/a, MapIaMeHTTIK 0aKpUIay MEH PaCciMIIEpIiH Toyelci3uirine 6aca Ha3ap ayaapbuUlajibl.

TMJ] ennepiniie oKiMIITIK-OPTANBIKTaHABIPbUIFAH MOJCIL CAKTAJIbIIT OTHIP, OHJIa KOJOACIIBUILIK TCH
OCKepH SJNIET IeNIyIn pell aTKapajbl, OYJI XallbKapalblK CTaHAApPTTAp HETi3iHAE COT KemUIAIKTepi MeH
PaCciMIIK KOpFay TETIKTEpiH KYIIEHTY i Tanar eTei.

Kopuvimuinosi

Kapacteippuiran  MeMIIEKeTTeplle  9CKepH  KbI3METIIUIEPJiH KYKBIKTApBIH KOpFay TETIKTEpiH
CaJTBICTBIPMANBI-KYKBIKTBIK 3€PTTEY 9CKEPH KBI3METIIIEPIiH KYKBIKTAPbIH KYKBIKTBIK KaMTaMachl3 eTYAiH
HETI3ri KOMIIOHEHTTEPiH aHBIKTayFa KoHE XKyHeneyre MyMKiHAik Oepji. BipiHunigen, Gapiblk enjepieri
OCKEepU KBI3METINUIEP/IiH KYKBIKTAPbIH KOPFayAbIH Kbl KYPBUIBIMIBIK JEHI'CHiHE, KOHCTHTYIUSIIBIK
KeMUIIIKTEp, canajblK 3aHHaMa, Jlaya3bIMIbl TYJIFaIapAblH MICHIiMiHe [aFbIMIaHy IbIH KIMILLTIK paciMaepi,
COT apKbUIbl KOPFay, MaMaHJaHbIPbUIFaH 0aKblIay MHCTUTYTTAphl )KOHE XabIKaPaIbIK-KYKBIKTBIK TETIKTEP
Kipezi. Bysl KYKbIKTBIK KOPFayIbIH KOIl JSHICHJII CHITaThIH KOPCETE .

ExiHIIieH, MOCTKEHECTIK eniepe MarbIMIaHy TETIKTEpPi MEH 9CKEpH MEpapXUsHbBIH iIIKi pacimuepi
0achIM, aJl COT apKbUIbl KOpFay HET13iHEH MaMaHJaHIbIPBUIFaH 9CKEPU COTTap MEH MPOKYPOPJIBIK Kajaranay
apKBUIBI XKY3€ere achlpbuIabl. Peceiiik FanpiMaap ocKepr KbI3METIIUIEPiH COTTapFa KYT1HY CAHBIHBIH apTy
TEHACHIMACHl COT KOPFAaybIHbIH MAaHbBI3IbUIBIFBIHBIH apTybIH KOpCeTell, JereHMEeH ocKepu Oackapy
OpraHAapbIHbIH KYKBIKTApBIH CakTay JACHIedi caibICTBIpMaNbl TypAe TOMEH OOJibIl Kauaabl, Oy
KOJITAHBICTAFBI TETIKTEPAIH MOCEIIECIH KOPCETE/I.

Cepus «[lMpaBo». 2026, 31, 2(122) 11



P.B. BotarapuH, M.H. A6binacnmoB

I'epmaHusiiarbl ocKepH KbI3METIIUIEPAiIH KYKBIKTAphIH KOpray yiheci IlapmameHTTIK komuccap
unctutysl (Wehrbeauftragter des Bundestages) apkpuibl ChIpTKBI OakbLIay TETiKTEpiHE OipiKTipiareH, Oyt
oCKepH KBI3METIIUIEPIiH TayelNci3 OaKpliay OpraHbIHa TiKeJel KOl JKeTKi3ylHe MYMKIHIIIK Oepei.

[IBex xykeci ackepH KbI3METHIUIEPAlI KYKBIKTHIK KOPFAyIbIH JKalIbl a3aMaTThIK-KYKBIKTHIK JKyiiere
WHTETpaIsUIaHybIH KOpceTe/Ii, OHAa Kapyibl KYIITepAeri TOPTINTIK HOpMaIap MEH COT TOPENiri KYKBIKTBIK
MEMJICKETTIH JKaJIbl KaruaanapblHa OarbIHAIbI )KOHE Jayiap OKIIAyJaHFaH OCKEPU WHCTUTYTTaplaH ThHIC
KapacThIPbUIAIbL.

Ocpunaiiia, KYHEICHICH HOTHKEIISP 9CKEPH KhI3METIIUICPIiH KYKBIKTAPhIH KOPFAY/IbIH THIMIUTITI TEK
KYKBIKTBIK HOpMajapablH OONyBIMEH FaHa €Mec, COHBIMEH Karap COTTapAblH HHCTUTYIIMOHAIIBIK
KYPBUIBIMBIMEH, YCTaHBIMIAPBIMEH, CHIPTKBI OaKbUIayAbIH OOJTYyBIMEH >KOHE a3aMaTTBIK KYKBIK KOpFay
WHCTUTYTTapbIMEH MHTETPaLMsl JOPEKECIMEH aHBIKTANATBIHBIH PACTaN/IbI.

JKyprizinren 3eprrey OapbIChIHAA KO XKeTKi3inreH Hotmxkenep Kazakcran PeciryOnmkacsIHAaFEI 9CKEPH
KBI3METIIIEP/IiH KYKBIKTaphIH KOPFay MEXaHU3MiH JKeTUIIipy OOMBIHIIA TOMEHAETIAeH OipKaTap MaHbI3IbI
YCBIHBICTAp XKacayFa MyMKIHJIIK Oepi.

Bipinmi, ackepu KpI3METIIIEPAiH KYKBIKTAPBIH KOPFAY TETIrlH XKETUIIIpY YIIiH eliMi3ae napiaMeHTTiK
YOKiJT HeMece 9CKepH aJaMIapbIH KYKBIKTapBIH KOPFAy KOHIHIETI apHANbl YOKill WHCTHTYTBIHBIH €HTI31Tyi
KalblHAa YCBIHBIC Oepinemi. bys enmeri ockepH KbI3METINUICPIIH KYKBIKTBIK JKaFJadblH JKETUIIIpyTe,
MEMIIEKETKE JIeTeH CEHIMJIEpiH apTThIpYyFa bIKIAbBI €Tyi THiC.

Exinmm, ockepw KbI3MET Typajibl 3aHHAMaHBl 3aHJIBUIBIK KAaFMIAChlHA JKOHE COMKEC MOJIIEePIiKKe
HETI3ZENTeH OCKePH KBI3METIIJIEPiH KYKBIKTAPhIH IIEKTEyiH HAaKThl AaHBIKTAIFaH KPHUTEPHIIMEeH
TONBIKTHIPY KaXeT. Byl jkeke TyiFa KYKBIKTapblH KOpFay MEH MEMIICKETTiH KOpPFaHBICHI MyIzesepi
apachIHIaFbI TETIe-TeH IIKTI KaMTaMachl3 €Tyre MYMKIHIIK Oepei.

YuriHmi, ocKepu KbI3METIITEp IiH KYKBIKTHIK MOJICHHET JeHreiin koTepy. by Makcarra skyiieni Typae
KYKBIKTHIK Oi1iM Oepy, ockepH JasipiiblK OaraapiamManapbiHa aaM KYKBIKTapbl Typajbl IIOH/I €HTi3Y JKoHE Jie
KOpFay MEXaHWU3MEpi KalbIHIa TYCIHAIPY KYMBICTAPBIH KYPri3y.

3epTTeyaiH ToKipHOENiK KYHIBUIBIFBI 3€pTTEy/le YCHIHBUIFAH TalIay HOTIDKEJEPiH 3aH HIBIFApYIIbI
OpraHjap/iblH 63 KbI3METTEPiHJIE KYKBIKTBHIK KaMTamachl3 CTYJIH THIMIUIH apTThIpyFa OarbITTalfraH
VITTHIK 3aHHAMaHbl XKETUIAIPY Ke3iHJe nainanana anybiHga. CoOHbIMEH Oipre aHbIKTaJIFAH MOJIENBICP COT
JKOHE OKIMIIUTIK Tporeaypansl pedopManay OOMBIHINA YCHIHBICTAp 93ipieyre TokipubOenik cunar Oepeni,
OyJ1 Toyenci3 Kopray TeTiKTepiH KYIeHTyre, HbIFaiiTyFa Heri3 0oJia anaibl.

3epTTeyiMi3lIiH FHUIBIMA KYHJIBUIBIFbI KYKBIKTBIK JKYHEICPIIH JISPEKTEPIH aKaJeMUIIbIK Tajlaayaarsl
OJIKBUTBIKTBIH OPHBIH TOJITHIPATHIH MHCTUTYIIMOHAIABIK JKOHE IMPOLECTIK KOpFay JIEHreiiIepiH KaMTHUTHIH
KYHei cambpICTBIpManbl MOZIEJB/IIH YCHIHBUTYBIHIA KaThlp. JKoHE ae YITTBIK 3aHIaplibl, XalbIKapaIbIK
MiHJIETTEMENEeP/li CAITBICTHIPAIIbI, OYIT OCKEPH KYKBIKTHIK KOPFAY CaNachlH/Ia CAIBICTBIPMAbI-KYKBIKTaHY TbIH
TEOPUSIJIBIK HET131H KYyIIeHTe .

3epTrey HOTWXKEIEpl oCKepH KbI3METIIUIEPAiH KYKBIKTapblH KaMTaMachl3 €Tyre OarbITTaslFaH
HOPMATHBTIK aKTLIEpi d3ipiey e, KOpFaHbIC CaJachlH OacKapy/Ibl Ky3ere achlpy OapbIChIHA, KYKBIK KOpFay
KBI3METiHJIC, FBUILIMH 3epTTeyiiep jkacay OapbIChIHAA, >KOFapbl OKY OpPBIHAAPBIHIAA CaJbICTHIPMAIIbI-
KYKBIKTaHY TIOH/IEPiH OKBITY Ke31H/e Mal/1alaHbUTybl MYMKIH.
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MexaHu3Mbl 3allIMTHI ITPAaB BOCHHOC/IYKaIUX: CpaBHHTeJIbHO'HpaBOBOﬁ aHaJIu3

B cratee mpoBomuTCS CpaBHHUTENHHO-NIPABOBOM aHAIM3 MEXAaHH3MOB 3alllUTHl MPAaB BOCHHOCIYXKAIIUX B
Pecnybnmke KazaxctaH M HEKOTOPBIX WHOCTPAHHBIX TOCYIAPCTBAX, a TAKKe ONMPENelstoTcs 3((QeKTHBHBIC
CTOPOHBI 10 obOecredeHnIo OanaHca MEXAY KOHCTUTYHHOHHBIMU TapaHTHAMH TpaB (PU3WYECKOTO JHma u
TpeOOBaHUSAMH BOWHCKON AMCIUILIHHBL. JII000# BUI rocyaapCTBEHHBIX WM YacTHBIX oTHomIeHui B XXI| Be-
K€ B IEpBYIO Odepelb HaNpsAMYIO CBS3aH C peanu3aluell NpaB 4ejoBeKa M IOJHOTOM MEXaHH3MOB HX
3amuThl. [lenbro MccinenoBanus SBIAETCS omnpeaeneHue 3(G(HeKTHBHOrO MPaBOOXPAHUTEIHLHOTO MEXaHHU3Ma
IyTeM IPOBEJCHHS CPaBHUTEIbHO-TIPABOBOTO aHAINW3a OCOOCHHOCTEH 3allUThl MpPaB BOCHHOCIY)XKAIIUX B
pasHBIX CTpaHax. B xome wucciemoBaHWs OBUTH HCIOJB30BAHBI METObl CPAaBHHUTEILHO-IIPABOBOTO,
(hopMaIbHO-NIPABOBOT'0, CUCTEMHO-CTPYKTYPHOT'O aHAJIM3a M M3YYSHHUs MPABO3AIIUTHBIX MPAKTHK. B pamkax
WCCTICIOBaHNS TPOBENCH aHalM3 3aKoHonarenbcTBa Pecmybnmkum Kazaxcran, Poccmiickoit denepanum,
OeneparnBHoil Pecrryomukn ['epmanmn, [lIBennn, Coennnennsix IlltatoB AMepuku B BoMHCKOH cdepe. B
pesynbrarte ompenencHa 3(Q(eKTHBHOCT MHOTOYPOBHEBOI NPaBOOXPAHHUTENBHON MOJENH, BKIIOYAIOMICH
BHYTPUBEIOMCTBCHHBIN, CYICOHBIA, MapIaMEHTCKUH, MEXIyHApOIHBIH KOHTPOJNL B 3alldTe IIpaB
BOGHHOCHyxaumx. B To Bpems kak B Kazaxcrane u PoccuM ToCHOACTBYIOT NpPEHMYILIECTBEHHO
aJIMMHUCTPATUBHBIE, [ICHTPATM30BAHHbIE MEXaHU3MbI 3aIIIMTHI IIPaB YEIOBEKA, POJIb HE3aBUCUMOTO KOHTPOJIS
B JpPYrHX TOCYIapCTBax 3HAYUTENIbHO Bble. MTOrM WccienoBaHWsl YTOYHSIOT —HEOOXOJMMOCTh
COBEpPIICHCTBOBAaHUS Ka3aXCTAHCKOI'O 3aKOHOJATENLCTBA M BHEAPEHHS HHCTUTYLHMOHAJIBHBIX MEXaHHU3MOB
3aUTHl TIPAaB BOCHHOCTYXKAaIIuX. lIpakTHdeckoe 3HAYEHHE HMEET KOPPEKTUPOBKA 3aKOHOAATEIBCTBA,
KacaroIerocs mpas 4eJIoBeKa, U BHeApeHHe 3()(HEKTHBHBIX MEp 3aIlUTHI.

Kniouesvie cnosa: BOCHHOCITYXalluid, MpaBo, CBOOONA, 3al(uTa, OMOYACMEH, apMHs, MEXaHH3M,
HAIIMOHAJIBHOE [IPABO, MEXKAYHAPOAHbIE CTAHIAPThI, KOHTPOJIb.
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P.B. BotarapuH, M.H. A6binacnmoB

R.B. Botagarin, M.N. Abylasimov

Mechanisms for protecting the rights of military personnel:
a comparative legal analysis

The article provides a comparative legal analysis of the mechanisms for protecting the rights of military
personnel in the Republic of Kazakhstan and several foreign countries, and identifies effective measures to
ensure a balance between constitutional guarantees of individual rights and the requirements of military
discipline. The purpose of the study is to determine an effective law enforcement mechanism through a
comparative legal analysis of the specifics of protecting the rights of military personnel in different countries.
The research employs comparative legal, formal legal, systemic-structural, and human rights analysis meth-
ods. The study analyzes the legislation of the Republic of Kazakhstan, the Russian Federation, Germany,
Sweden, and the United States in the military sphere. As a result, the effectiveness of a multi-level law
enforcement model has been determined, including interdepartmental, judicial, parliamentary, and
international oversight in protecting the rights of military personnel. The findings highlight the need to
improve Kazakhstan’s legislation and introduce institutional mechanisms for the protection of military per-
sonnel’s rights. The refinement of human rights legislation and the implementation of effective protection
measures are of practical importance.

Keywords: soldier, law, freedom, protection, ombudsman, army, mechanism, national law, international
standards, control.
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Digital identity as an element of the constitutional legal status of migrants

This article examines digital identity as a constitutional component of migrants’ legal status in the context of
the digitalization of migration governance and public administration. The aim of the study is to determine the
constitutional and legal nature of migrants’ digital identity and to assess its impact on the content, implemen-
tation, and protection of fundamental rights and freedoms. The research is based on formal-legal, doctrinal
constitutional, systemic-structural, and comparative legal methods. These approaches made it possible to ana-
lyze digital identification mechanisms in relation to constitutional principles of equality, proportionality, legal
certainty, and privacy protection, as well as to identify risks arising from automated decision-making and dig-
ital control. The results demonstrate that digital identity is evolving from a purely technical tool into an au-
tonomous legal construct that directly influences migrants’ constitutional status. The study reveals that digital
identification facilitates administrative integration while simultaneously increasing risks of excessive surveil-
lance, formalization of legal status, and reduced transparency in rights-protection mechanisms. The conclu-
sions emphasize the need for a constitutionally oriented regulatory framework for migrants’ digital identity.
Such a framework should strengthen human rights guarantees, ensure judicial and parliamentary oversight,
and align national regulation with international human rights standards. The findings contribute to the devel-
opment of constitutional and migration law doctrine under conditions of digital transformation.

Keywords: digital identity, migrants, constitutional legal status, digital governance, migration law, constitu-
tional law, personal data, biometric data, algorithmic decision-making, digital public administration, human
rights protection, equality and non-discrimination.

Introduction

The contemporary stage of global societal development is characterized by profound digital transfor-
mation of socio-economic processes, exerting a systemic impact on legal institutions and public governance.
Digitalization affects not only forms of economic activity and communication, but also fundamental legal
constructions related to personal identification, the exercise of rights, and mechanisms of state control. Under
these conditions, migration—traditionally understood as the spatial movement of populations involving a
change of country or place of residence—acquires new characteristics that are not fully captured by classical
legal categories.

The expansion of remote employment, the platform economy, and cross-border telework has led to the
emergence of hybrid mobility regimes that combine elements of temporary stay, circular migration, and vir-
tual economic presence [1; 336, 2; 118]. As a result, not only the socio-economic nature of migration is
transformed, but also the legal logic governing the determination of migrants’ legal status, which increasing-
ly depends less exclusively on the physical crossing of state borders.

Scholarly literature emphasizes that digitalization does not eliminate migration as a socio-legal phe-
nomenon but rather transforms its content and modes of legal regulation. The phenomenon of “digital no-
mads” illustrates a shift in emphasis from territorial movement to digital participation in the economic and
social processes of the host state [1, 338]. This circumstance fundamentally alters approaches to the legal
status of migrants, as legally relevant factors increasingly include not only the regime of stay, but also the
existence of a stable digital identity that enables access to public services, labor-market infrastructures, and
systems of public administration.

In this context, the category of digital identity acquires particular significance. Digital identity is under-
stood as a set of personal, biometric, and behavioral data recorded and processed within public and private
information systems. Electronic identifiers (e-1D), digital profiles, migration registration data, and platform-
based digital traces are increasingly used as grounds for recognizing individuals as participants in legal rela-
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tions and for adopting legally significant decisions. As contemporary studies indicate, digital identity has
become a key “node” of interaction between migration policy, economic activity, and mechanisms of public
regulation [2; 120].

The progressive expansion of digital technologies in migration governance objectively increases risks to
constitutional rights and freedoms. The automation of identification procedures, interagency data exchange,
the deployment of biometric systems, and algorithmic decision-making tools affect such fundamental consti-
tutional rights as the right to privacy, personal data protection, equality before the law, and the right to effec-
tive judicial protection. For migrants, these risks are exacerbated by their specific legal status, dependence on
administrative procedures, and limited capacity to influence the formation and use of their own digital identi-
ty.

The relevance of this issue is particularly pronounced in the Republic of Kazakhstan, where migration
processes traditionally play a significant role in socio-economic development and public policy. The Consti-
tution of the Republic of Kazakhstan enshrines the principle of equality of human rights and freedoms re-
gardless of citizenship, while allowing their restriction for foreign nationals and stateless persons exclusively
based on law and for the purposes of protecting the constitutional order, public order, and national securi-
ty [3]. It is precisely constitutional and legal norms that define the permissible scope of state interference in
the sphere of personal identification, including its digital forms.

At the same time, analysis of the current legislation of the Republic of Kazakhstan demonstrates that the
digitalization of migration governance is developing in a fragmented manner and predominantly within a
regulatory-technical dimension. On the one hand, the Law of the Republic of Kazakhstan “On Population
Migration” establishes the electronic nature of visa and registration records, effectively transforming the mi-
grant’s legal status into a set of digital entries within the information systems of authorized state bodies [4].
On the other hand, the Digital Code of the Republic of Kazakhstan confers legal significance upon digital
authentication and digital verification, including their use in accessing public services and performing legally
relevant actions [5].

Simultaneously, the Law of the Republic of Kazakhstan “On Personal Data and Their Protection” clas-
sifies biometric data as a category of highly sensitive personal data and establishes special conditions for
their processing and protection, including consent requirements and restrictions on cross-border data trans-
fer [6]. Taken together, these normative acts form the legal basis for digital identification; however, they do
not ensure its systematic alignment with the constitutional and legal status of migrants as holders of funda-
mental rights and freedoms.

The insufficient development of constitutional-legal aspects of migrants’ digital identity is also evident
in legal doctrine. Despite the active growth of research on digital mobility, platform employment, and the
digital economy, questions concerning the constitutional limits of digital control, the permissibility of bio-
metric identification, and the proportionality of interference with individual rights remain fragmented and are
often examined outside the framework of constitutional analysis [1; 341, 2; 121]. This results in a disconnect
between the normative practice of digitizing migration governance and the doctrinal understanding of its le-
gal consequences.

Under these conditions, addressing digital identity as an element of the constitutional and legal status of
migrants appears both theoretically and practically justified. A constitutional-legal analysis makes it possible
not only to identify the legal nature of digital identification, but also to determine the permissible limits of
state interference in the digital sphere of migration, thereby ensuring a balance between public interests and
the protection of fundamental human rights and freedoms.

The aim of this study is to provide a constitutional-legal justification of digital identity as an independ-
ent element of the legal status of migrants under conditions of digital transformation of public governance.

To achieve this aim, the following research objectives were formulated:

— to analyze the transformation of migration as a legal phenomenon under digitalization;

— to reveal the legal nature of digital identity in contemporary law;

— to determine the place of digital identity within the system of migrants’ constitutional rights and
freedoms;

— to identify constitutional risks arising from the digitalization of migration governance;

— to substantiate directions for constitutionally oriented regulation of migrants’ digital identity.

Classical theories of migration were developed within the framework of industrial and post-industrial
societies and conceptualized migration primarily as the spatial movement of populations driven by econom-
ic, political, and demographic factors. In the foundational works of S. Castles, H. de Haas, and M. Miller,
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migration is analyzed as a structural element of global socio-economic transformations, closely linked to la-
bor markets, state sovereignty, and institutions of citizenship [7; 208]. Within this paradigm, the legal status
of migrants is directly derived from territorial presence and the formal legal distinction between citizens and
non-citizens.

Developing this approach, R. Skeldon emphasizes the multi-level nature of migration mobility and its
connection to globalization and uneven territorial development [8; 117]. Even within these early studies, an
increasing complexity of mobility forms is identified—forms that extend beyond classical long-term migra-
tion and challenge traditional models of legal regulation based on stable territorial attachment of the subject.

The digitalization of the economy, the expansion of remote employment, and the emergence of cross-
border platform-based forms of activity have significantly intensified these trends. As a result, academic lit-
erature increasingly refers to the “hybridization” of migration, in which physical movement is combined with
virtual economic presence and digital forms of inclusion in host societies. These processes necessitate a re-
conceptualization of the migrant’s legal status—not only as a territorially localized subject, but also as a par-
ticipant in digital public and private legal relations.

A central focus of contemporary research is the analysis of the phenomenon of digital nomads.
0. Hannonen was among the first to propose a conceptual definition of digital nomads, emphasizing the ab-
sence of stable migration status and their positioning between tourist, labor, and migration regimes [1; 350].
This allows digital nomads to be viewed as an empirical manifestation of the erosion of classical legal cate-
gories of migration.

I. Hermann and S. Paris, examining digital nomadism as an intersection of remote work and tourist mo-
bility, argue that existing legal regimes are not designed for individuals who are economically integrated
without formal employment or migration status [9; 329]. In this context, legal status is increasingly deter-
mined not by the fact of entry or residence, but by forms of digital participation in the economy and public
systems.

In the works of S.V. Ryazantsev and N.S. Ryazantsev, digital mobility is emphasized as a non-marginal
phenomenon that is becoming a stable component of global migration processes. The authors note that states
are compelled to adapt legal regulation—including mechanisms of identification, registration, and control—
to new forms of mobility [2; 124]. These conclusions are of fundamental importance for constitutional-legal
analysis, as they indicate a transformation in the foundations of migrants’ legal subjectivity.

Alongside studies of digital mobility, a distinct strand of scholarship has emerged focusing on digital
identity. Within research on digital governance and e-government, digital identity is defined as a set of per-
sonal, biometric, and behavioral data used for individual identification and for granting access to rights and
public services.

In the migration context, digital identity acquires particular significance, as it becomes the primary
mechanism through which migrants are incorporated into systems of state registration and public administra-
tion. As noted by S.V. Ryazantsev, migrants’ digital profiles are gradually replacing traditional documentary
forms of status confirmation, thereby strengthening the role of information systems in legally significant de-
cision-making [2; 125].

At the same time, most existing studies concentrate on the technological and administrative aspects of
digital identification. Issues concerning its relationship with constitutional rights and freedoms, the limits of
permissible digital control, and the legal consequences of identification errors remain insufficiently devel-
oped, resulting in a significant doctrinal gap.

A substantial body of literature is devoted to the protection of human rights under conditions of digitali-
zation of public governance. International reports and analytical reviews emphasize that the expansion of
digital technologies in the migration sphere is accompanied by increased risks to the right to privacy, person-
al data protection, and the principle of non-discrimination [8; 210].

Scholars point out that migrants often find themselves in conditions of “information asymmetry”, lack-
ing real control over data collection and processing practices. These risks are further exacerbated by inter-
agency and cross-border data exchange, which is characteristic of contemporary migration regimes. In this
regard, it is emphasized that constitutional-legal analysis makes it possible to conceptualize digital identity
not merely as a technical instrument, but as an element of an individual’s legal status that directly affects the
scope and content of their rights.

In Kazakhstani legal scholarship, migration issues have traditionally been analyzed within the frame-
work of public law, particularly constitutional law. Researchers emphasize that the legal status of migrants is
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formed as a complex of rights and freedoms enshrined in the Constitution of the Republic of Kazakhstan,
sectoral legislation, and international treaties [10; 76, 11; 20].

From a theoretical-legal perspective, S.K. Yessetova substantiates the transformation of classical no-
tions of legal subjectivity under conditions of digitalization, emphasizing that modern law increasingly oper-
ates with a legally constructed personal profile [12; 8]. This approach is of fundamental importance for the
constitutional understanding of migrants’ digital identity.

A.S. Ibraeva, analyzing legal culture in the context of digitalization, notes that the formal introduction
of digital institutions without corresponding adaptation of legal consciousness leads to a decline in trust in
the state and to the formalization of rights [10; 78]. In the migration context, this reinforces the perception of
digital identification as an instrument of control rather than a guarantee of rights.

Thus, an analysis of scholarly literature allows the conclusion that, despite the active development of
studies on digital mobility and migration, digital identity as an element of the constitutional-legal status of
migrants remains insufficiently theorized. There is a lack of systematic constitutional-legal analysis of its
impact on the balance between migrants’ rights and the public interests of the state.

The identified doctrinal gap between the practice of digitalizing migration governance and the level of
its constitutional-legal conceptualization determines the scientific relevance and originality of the present
study.

Methods and materials

The methodological framework of the study is based on the understanding of digital identity as a legally
significant constitutional-legal construct through which, in the digital environment, individual rights, free-
doms, and obligations are mediated, and legal facts relevant to the realization of a migrant’s legal status are
recorded. This approach makes it possible to link technically driven identification mechanisms—digital rec-
ords, authentication, and data processing—with constitutional principles and the limits of permissible state
interference in the sphere of human rights.

The general methodological foundation of the study relies on the paradigm of constitutionalism and le-
gal policy, within which constitutional norms and principles function as criteria for assessing the legitimacy
of digital governance practices. Constitutionalism in this context is understood as an instrument for evaluat-
ing the proportionality of digital identification regimes, while legal policy serves as a mechanism for recon-
ciling the public interests of the state with the necessity of protecting fundamental rights and freedoms of the
individual [12; 10].

The logic of the research proceeds from an interdisciplinary understanding of migration and mobility to
the legal qualification of digital identity, and further to the assessment of its place within the system of the
constitutional-legal status of migrants [13; 5, 14; 18]. This interdisciplinarity is driven by contemporary mi-
gration research methodology, according to which migration is conceptualized as a dynamic, multi-phase
process, and legal analysis requires consideration of the broader socio-economic and institutional con-
text [15; 310].

The study employs a normative-doctrinal research design, supplemented by elements of comparative
legal and risk-oriented analysis. The source base consists of two interrelated bodies of materials.

First, normative legal acts of the Republic of Kazakhstan are analyzed. These include the Constitution
of the Republic of Kazakhstan as the primary source defining the legal status of migrants; the Digital Code
of the Republic of Kazakhstan, which establishes the legal significance of digital identification and authenti-
cation; and the Law of the Republic of Kazakhstan “On Personal Data and Their Protection”, which sets con-
stitutionally relevant limits on the processing of personal and biometric data. In addition, legal provisions
governing the status of foreign nationals and stateless people are considered [16], as they form a special re-
gime for the exercise of migrants’ constitutional rights.

Second, scholarly publications on the methodology of migration studies and the digital transformation
of public administration are used to substantiate the appropriate application of interdisciplinary approaches
within constitutional-legal analysis. These sources provide the analytical framework for comparing norma-
tive legal constructions with actual changes in the legal status of migrants under conditions of digitaliza-
tion [16; 311].

The core research method is the formal-legal method, applied to identify normative definitions and legal
regimes related to digital identity. Within this method, the following are analyzed:

a) legal definitions of personal and biometric data;

b) the legal construction of digital authentication as a form of valid expression of will;
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c) the status of digital records and electronic identifiers as legally significant facts.

The transition from formal-legal analysis to the assessment of migrants’ legal status is carried out
through the systemic-structural method. Its application allows digital identity to be examined as the result of
interaction among several normative regimes—identification, data processing, and the exercise of constitu-
tional rights. This approach demonstrates that migrants’ digital identity is formed not as an isolated technical
element, but as a set of legal relationships and procedures that affect the scope and content of their legal sub-
jectivity.

A key role in the study is played by the constitutional-dogmatic method, which is used to interpret con-
stitutional principles in relation to digital identification practices. This method makes it possible to analyze
the limits of permissible digital control, the requirements of proportionality and legal certainty, as well as
procedural guarantees for the protection of migrants’ rights under conditions of digitalization [5; 20].

To test the robustness of the findings, a comparative-legal method in its functional dimension is applied.
This involves comparing the logic of digital governance with the logic of constitutional protection of human
rights, thereby identifying potential tensions between the goals of enhancing the efficiency of public admin-
istration and the requirements of safeguarding individual rights and freedoms.

To connect doctrinal analysis with practical implementation, methods of legal monitoring and docu-
mentary analysis are employed, focusing on the functioning of legal norms within the chain “identification—
decision-making—Ilegal consequences”. Monitoring is treated as an instrument of legal policy and regulatory
guality assessment [15; 310].

In addition, a risk-oriented approach is applied to identify constitutionally significant vulnerabilities as-
sociated with migrants’ digital identity, including risks of formalization of legal status, procedural opacity,
and disproportionate interference with the sphere of private life. These risks are analyzed exclusively in
terms of their impact on the realization and protection of constitutional rights and freedoms, which corre-
sponds to the subject matter of the present study.

In addition, a risk-oriented approach is applied to identify constitutionally significant vulnerabilities as-
sociated with migrants’ digital identity, including risks of formalization of legal status, procedural opacity,
and disproportionate interference with the sphere of private life. These risks are analyzed exclusively in
terms of their impact on the realization and protection of constitutional rights and freedoms, which corre-
sponds to the subject matter of the present study.

Results

The development of digital technologies and the introduction of electronic forms of public governance
have led to the emergence of a new legal phenomenon—digital identity—which is gradually becoming a key
element in the legal mediation of an individual’s status within the state. Unlike classical forms of identifica-
tion based on paper documents and territorial attachment, digital identity is formed and operates within an
informational environment, relying on data aggregates, processing algorithms, and inter-agency digital infra-
structures.

From a theoretical and legal perspective, digital identity may be defined as a legally significant set of
personal, biometric, and behavioral data used to establish, confirm, and reproduce an individual’s legal status
in the digital environment. This definition makes it possible to conceptualize digital identity not as a tech-
nical attribute, but as a legal construct through which legal relations arise, change, and terminate, and
through which constitutional rights and freedoms are exercised.

In Kazakhstani law, elements of digital identity are enshrined fragmentarily yet systematically. Thus,
the Law of the Republic of Kazakhstan “On Personal Data and Their Protection” defines personal data as
information relating to an identified or identifiable subject of personal data, including biometric data that
make it possible to establish a person’s identity [6]. The Digital Code of the Republic of Kazakhstan confers
legal significance upon electronic identification and digital authentication in the provision of public services
and the performance of legally significant actions [5].

Accordingly, digital identity in the legal sense represents a normatively constructed “personal profile”
that is used by the state as a primary instrument of interaction with the subject of law. Under conditions of
digitalization, this profile becomes the principal “entry point” into the system of rights and obligations,
which is of particular importance for migrants, whose physical presence in the state is not always accompa-
nied by a stable legal status.
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For theoretical analysis, it is essential to distinguish between digital identity, civil-law identification,
and administrative identification, as conflation of these categories leads to methodological errors and an
oversimplified understanding of an individual’s legal status.

Civil-law identification is traditionally associated with establishing the subject of civil rights and obli-
gations and is based on documents certifying identity, citizenship, or legal capacity. Administrative identifi-
cation, in turn, serves the purposes of public administration and control, including registration, record-
keeping, supervision, and the application of administrative enforcement measures [13; 4].

Digital identity differs from these forms along several key dimensions. First, it is not limited to formal
proof of identity but includes a dynamic body of data updated in real time. Second, digital identity is not tied
exclusively to a single legal status (citizen, foreign national, temporary resident), but functions as a universal
mechanism of inclusion in digital legal relations. Third, it is mediated by algorithmic decision-making,
which implies the possibility of automated effects on an individual’s legal status without their direct partici-
pation.

From the standpoint of legal theory, this signifies a transition from the classical model of “subject—
document—Iegal relationship” to a model of “subject—digital profile—administrative decision”. As empha-
sized by S.K. Yessetova, under conditions of digitalization of public authority, law increasingly operates not
with an abstract bearer of rights, but with a legally constructed image of the person formed through proce-
dures of identification and administration [12; 14].

The substantive core of digital identity consists of personal data, including biometric characteristics and
digital traces. In legal terms, it is precisely these elements that confer legal significance upon digital identity
and transform it into an instrument of regulation.

In the digital environment, personal data acquires a qualitatively different significance compared to tra-
ditional forms of record-keeping. They are used not only for identification, but also for behavior prediction,
risk assessment, and automated decision-making. Biometric data (facial images, fingerprints, voice parame-
ters) enhance the accuracy of identification, while simultaneously increasing risks of intrusion into private
life and the irreversibility of errors [6].

The digital profile formed based on aggregated data becomes a functional equivalent of legal status. In
the migration sphere, this is particularly evident: the presence or absence of a correct digital profile effective-
ly determines a migrant’s access to registration, employment, social services, and legal protection. In this
sense, digital identity ceases to be a neutral tool and becomes a factor of legal inclusion or exclusion.

A theoretical and legal analysis of digital identity is impossible without reference to the evolution of
migrants’ legal status. Classical migration-law doctrine traditionally viewed migrants primarily as objects of
regulation, whose legal position was determined by the fact of border crossing, possession of authorization
documents, and the administrative regime of stay [10; 76].

Under conditions of digitalization, this model loses much of its explanatory power. Contemporary
forms of mobility, including digital nomads, remote workers, and circular migrants—demonstrate that partic-
ipation in the economic and social processes of a host state is possible without stable territorial presence. As
noted by S.V. Ryazantsev and N.S. Ryazantsev, digital migration blurs the boundaries between residence,
employment, and civil-law affiliation [2; 124].

As aresult, migrants’ legal status is increasingly formed not through classical migration procedures, but
through digital mechanisms of identification and registration. Digital identity becomes the key link between
the migrant and the state, determining the scope of rights and obligations.

Despite the potential advantages of digitalization (simplification of procedures, reduction of transaction
costs), for migrants’ digital identity often becomes a source of additional risks and vulnerabilities. This is
due to several factors.

First, migrants often have limited access to digital infrastructures and a low level of digital legal litera-
cy, which reduces their ability to control the use of their personal data [10; 79]. Second, information asym-
metry between migrants and the state is intensified by the opacity of algorithmic decision-making. Third,
errors in digital identification may have cascading consequences, simultaneously affecting multiple dimen-
sions of legal status.

Criminological research indicates that the absence or defects of identification increase the latency of of-
fenses and heighten migrants’ vulnerability to arbitrary application of control measures [20]. Digitalization
does not automatically eliminate these risks and, in certain cases, amplifies them through the automation of
repressive practices.
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One of the key theoretical and legal problems of migrants’ digital identity lies in the divergence be-
tween de jure identity, as fixed in normative acts and registries, and de facto identity, reflecting migrants’
actual participation in socio-economic relations.

De jure identity is formed through formal registration and record-keeping procedures and reflects an
“official” legal status. De facto identity emerges from everyday practices, digital traces, and economic activi-
ty that may not coincide with the formally recognized status. Under conditions of a digital economy, it is in-
creasingly de facto identity that is used for administrative decision-making, calling into question traditional
guarantees of legal certainty.

As emphasized by Khamzina and Buribayev, in the labor sphere digital platforms effectively create al-
ternative regimes of identification and access to the labor market, bypassing classical labor-law guaran-
tees [11; 22]. Similar processes can be observed in migration governance, where a digital profile may substi-
tute for a formal permit of stay or employment.

From a constitutional-law perspective, this necessitates a rethinking of the criteria of legal subjectivity
and the development of mechanisms for protecting individuals from arbitrary “digital exclusion”. A theoreti-
cal and legal analysis of migrants’ digital identity makes it possible to identify the limits of permissible use
of digital data and to substantiate the need for procedural safeguards ensuring that digital practices comply
with the fundamental principles of the rule of law.

The constitutional and legal status of migrants in the Republic of Kazakhstan is formed based on uni-
versal principles enshrined in the Constitution of the Republic of Kazakhstan, first and foremost the principle
of equality before the law and the courts. According to Article 14 of the Constitution, no one may be subject-
ed to discrimination on any grounds, including origin, social status, nationality, language, place of residence,
or other circumstances [3]. This provision is of a universal nature and applies to all people under the jurisdic-
tion of the state, including foreign nationals and stateless people.

Kazakhstani legal doctrine emphasizes that the principle of equality is not identical to the principle of
uniformity of legal status. It allows for differentiation of rights and obligations based on citizenship, while
excluding arbitrary or disproportionate restrictions on the rights of migrants [10; 78]. Consequently, migrants
are recognized as full holders of basic constitutional rights and freedoms, and any limitations must have a
clear legislative basis and correspond to constitutionally legitimate aims.

Under conditions of digitalization, the principle of equality acquires an additional dimension. A mi-
grant’s digital identity, formed through state information systems, may both facilitate equal access to rights
and services and generate new forms of latent discrimination—algorithmic, procedural, or infrastructural in
nature. This necessitates an expansive interpretation of the principle of equality that considers digital practic-
es of public administration.

The Constitution of the Republic of Kazakhstan establishes citizenship as a special legal status reflect-
ing a stable political and legal bond between the individual and the state. The Law of the Republic of Ka-
zakhstan “On Citizenship” defines citizenship as a permanent legal connection expressed in a set of mutual
rights, duties, and responsibilities of the individual and the state [16, 17].

Citizenship serves as the basis for the exercise of the full range of political rights, as well as several so-
cial and public-service rights. Foreign nationals and stateless people, in turn, are excluded from political par-
ticipation, which corresponds to international practice and the principle of state sovereignty. However, as
emphasized in legal doctrine, citizenship does not function as a universal “filter” of legal subjectivity: most
personal, socio-economic, and procedural rights extend to non-citizens [17].

In the context of digitalization, the significance of citizenship as a formal legal status is partially trans-
formed. In the digital environment, access to services, procedures, and legal protection is increasingly deter-
mined by the presence of a digital identity rather than citizenship alone. This leads to a functional conver-
gence of the status of citizens and migrants in digital legal relations, while simultaneously increasing the
risks of exclusion for individuals whose digital identity is incomplete or defective [12; 14].

A special place within the constitutional and legal status of migrants is occupied by the right to freedom
of movement, enshrined in Article 21 of the Constitution of the Republic of Kazakhstan. The Constitution
guarantees everyone lawfully present on the territory of the Republic of Kazakhstan the right to move freely
and to choose their place of stay and residence, as well as the right to freely leave the Republic of Kazakh-
stan [3].

This right is of key importance for migrants, as it forms the constitutional basis of their internal mobili-
ty within the state. At the same time, the Constitution allows restrictions on freedom of movement by law
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and solely for the purposes of national security, protection of public order, public health, or the rights and
freedoms of others.

The Law of the Republic of Kazakhstan “On the Legal Status of Foreign Nationals™ specifies these pro-
visions by establishing regimes of entry, stay, movement, and exit for foreign nationals and stateless per-
sons [16]. The freedom of movement of migrants is thus exercised within the framework of administrative
and legal procedures of registration, notification, and control.

The digitalization of these procedures has a significant impact on the realization of freedom of move-
ment. Registration at the place of stay, migration records, notification of the host party, and monitoring of the
duration of stay are increasingly carried out in electronic form, transforming freedom of movement into a
“digitized right” whose realization depends on the accuracy of digital data and the proper functioning of in-
formation systems.

The Constitution of the Republic of Kazakhstan permits restrictions on rights and freedoms, including
freedom of movement and the right to privacy, exclusively by law and for strictly defined purposes. In the
migration sphere, such restrictions are traditionally justified by the need to protect national security and pub-
lic order [18].

Under conditions of digitalization, these restrictions take on new forms. Digital monitoring of move-
ments, automated analysis of data on stay, and inter-agency information exchange expand the state’s capaci-
ty to control migration processes [19; 93]. However, criminological research demonstrates that the strength-
ening of digital control is not always accompanied by adequate procedural safeguards and may lead to a de
facto narrowing of the scope of migrants’ constitutional rights [20; 330].

This increases the significance of the principle of proportionality and necessitates constitutional and le-
gal assessment not only of normative grounds, but also of digital practices through which restrictions are im-
plemented.

The right to privacy is enshrined in Article 18 of the Constitution of the Republic of Kazakhstan and
applies to all persons, including migrants. It encompasses the protection of personal and family privacy, se-
crecy of correspondence, telephone communications, and other forms of communication [3].

In the digital era, the content of this right expands significantly. Private life is increasingly captured in
digital traces, geolocation data, biometric parameters, and electronic profiles. For migrants, this means that
the realization of their constitutional status is inevitably associated with intensive data processing that forms
their digital identity.

The Law of the Republic of Kazakhstan “On Personal Data and Their Protection” establishes legal
guarantees for the processing of personal data, including data relating to foreign nationals and stateless per-
sons [6]. The law enshrined the principles of legality, data minimization, purpose limitation, and liability for
violations of data protection regimes.

For migrants, these guarantees are of particular importance, as their digital identity is formed predomi-
nantly in the context of migration control, law enforcement activities, and inter-agency information ex-
change. Studies indicate that a low level of digital legal culture and limited access to data protection mecha-
nisms increase migrants’ vulnerability [11; 14].

The constitutional limits of digital control derive from the aggregate principles of the rule of law, in-
cluding proportionality, legal certainty, and judicial protection. The use of migrants’ digital identity for con-
trol purposes is permissible only where there is a clear legislative basis, transparent procedures, and effective
mechanisms for appeal.

Kazakhstani criminal and administrative legislation establishes liability for unlawful interference with
private life and the improper use of information [18]. However, as noted in legal doctrine, the current regula-
tion of digital control does not yet ensure a sufficient balance between public interests and the protection of
individual rights [13; 2].

Thus, migrants’ digital identity functions not only as an instrument of migration policy implementation,
but also as an object of constitutional protection.

Discussion

The analysis of the theoretical, constitutional-law, administrative-law, and criminal-law aspects of mi-
grants’ digital identity makes it possible to conclude that there is a need to develop a coherent, constitutional-
ly oriented digital migration policy in the Republic of Kazakhstan. Under conditions of digitalization of mi-
gration processes, traditional approaches based primarily on administrative control and authorization regimes
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prove insufficient to ensure a balance between the public interests of the state and the protection of individu-
al rights.

The Constitution of the Republic of Kazakhstan establishes the fundamental guiding principles of legal
regulation, including equality, legal certainty, proportionality, and judicial protection. However, the current
migration and digital legislation demonstrates a fragmented approach to regulating digital identity, resulting
in a gap between constitutional guarantees and the practices of digital administration.

A digital migration policy grounded in constitutional values should proceed from the recognition of mi-
grants’ digital identity not merely as an instrument of governance, but also as an object of legal protection.
This implies a shift in emphasis from the predominance of the control function toward a model of legal ac-
companiment of migration, within which digital technologies are used to simplify procedures, enhance legal
certainty, and expand migrants’ access to rights and services.

Legal doctrine emphasizes that the absence of a constitutional “filter” in the implementation of digital
governance solutions leads to the institutionalization of risks—algorithmic discrimination, automation of
repressive practices, and erosion of the presumption of innocence [21; 56, 13; 5]. Consequently, digital mi-
gration policy should be developed as part of a broader policy of constitutionalizing public authority.

One of the key directions for improving legal regulation is the strengthening of guarantees for the pro-
tection of migrants’ digital identity. Despite the existence of the Law of the Republic of Kazakhstan “On
Personal Data and Their Protection”, current norms do not fully consider the vulnerable position of migrants
and the expanded use of their data in migration and law enforcement governance.

First, there is a need for normative consolidation of the principle of functional data minimization, which
presupposes the collection and processing only of those data that are objectively necessary to achieve legiti-
mate migration governance objectives. The expanded accumulation of data, including biometric information
and digital traces, must be justified considering the constitutional principle of proportionality.

Second, it is necessary to develop migrants’ procedural rights in the sphere of digital identification.
Such rights should include the right to obtain information about the composition and sources of the digital
profile, the right to correct errors, the right to temporary suspension of adverse consequences while data are
being challenged, and the right to review automated decisions with the participation of an authorized official.

Third, the findings of criminal-law analysis regarding the inadmissibility of using digital identity as an
independent basis for inferring unlawful behavior should be considered. Strengthening guarantees for the
protection of digital identity should include explicit prohibitions against transforming digital profiles into
instruments of a presumption of guilt.

Accordingly, the protection of migrants’ digital identity should be regarded as an integral component of
the protection of their constitutional-legal status, rather than as a secondary element of digital policy.

The effectiveness of a constitutionally oriented digital migration policy is impossible without the devel-
opment of mechanisms of judicial and parliamentary oversight over the use of digital identification tools and
migration registration systems. Judicial protection is a key guarantee of individual rights and is directly en-
shrined in the Constitution of the Republic of Kazakhstan.

In the context of digitalization, the importance of judicial review of algorithmic decisions adopted in
migration governance and law enforcement increases. Courts should be empowered to assess not only the
formal legality of decisions, but also their digital “logic”, including data sources, algorithmic correctness, the
presence of discriminatory effects, and compliance with the principle of proportionality.

Parliamentary oversight, in turn, should be aimed at a systemic assessment of digital reforms in the mi-
gration sphere. Legislative bodies may initiate analyses of law enforcement practice, hear reports from au-
thorized agencies, and adjust the regulatory framework considering identified risks. Kazakhstani legal doc-
trine emphasizes that parliamentary oversight is an essential element of the democratic balance of public au-
thority, particularly under conditions of technological transformation of governance.

The development of these mechanisms will help prevent the institutionalization of legal gaps and ensure
the dynamic conformity of digital practices with constitutional standards.

The integration of international standards in the fields of migration, human rights, and digital govern-
ance is of substantial importance for improving national regulation. International organizations, the United
Nations, the International Organization for Migration, and the Organization for Economic Co-operation and
Development—have developed a set of recommendations aimed at protecting migrants’ rights under condi-
tions of digitalization.

UN documents emphasize the need to observe the principles of non-discrimination, protection of priva-
cy, and procedural safeguards when using digital technologies in migration governance. The IOM highlights

24 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Digital identity as an element of...

the risks of migrants’ “digital exclusion” and recommends the development of legal mechanisms to ensure
transparency and accountability of digital systems.

OECD recommendations focus on the development of human-centered digital governance, which prior-
itizes individual rights in the design and implementation of digital solutions. The integration of these stand-
ards into Kazakhstani legislation would enhance the quality of legal regulation and ensure its compliance
with the international obligations of the Republic of Kazakhstan.

Conclusions

The conducted research allows the conclusion that, under conditions of digitalization of public admin-
istration, migrants’ digital identity acquires the significance of a key element of their constitutional and legal
status. It ceases to function merely as a technical instrument of identification and is transformed into a legal-
ly significant construction through which the exercise, restriction, and protection of fundamental rights and
freedoms are mediated.

The analysis of the constitutional and legal foundations of digital identification regulation in the Repub-
lic of Kazakhstan demonstrates that the development of digital mechanisms of migration governance is car-
ried out in a fragmented manner and predominantly within normative-technical logic. At the same time, there
is a lack of a comprehensive constitutional understanding of digital identity as a factor influencing the con-
tent of migrants’ legal status. This situation generates risks of violations of the principles of equality before
the law, legal certainty, and protection of private life, particularly in the context of the expanding use of au-
tomated and algorithmic procedures.

The theoretical contribution of the study lies in substantiating migrants’ digital identity as an independ-
ent element of their constitutional and legal status. The study shows that, under conditions of digital trans-
formation, the traditional territorial—status—based model of migration regulation is complemented by a
functional-digital dimension, in which digital inclusion of the individual in the legal space of the state be-
comes a key prerequisite for the exercise of rights. This approach makes it possible to reinterpret the rela-
tionship between public interests and human rights in the field of migration.

The practical significance of the research lies in the possibility of applying the formulated conclusions
to the further development of constitutionally oriented regulation of migrants’ digital identity. The results
obtained may be considered in improving the legislation of the Republic of Kazakhstan in the fields of digi-
talization and personal data protection, as well as in the development of legal policy aimed at strengthening
constitutional guarantees and enhancing trust in the digital institutions of public authority.
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C.K. EceroBa, bI.III. Xoninxanosa

Hudpabik nieHTHPUKAINA MUTPAHTTBIH KOHCTUTY IMSJIBIK-KYKBIKTBIK
MIpPTeOeCiHIH 3J1eMeHTI peTinae

Makana Kemni-KOHIBI 0ackapy MEH MEMIIEKETTIK OacKapyAbl HU(PIaHABIPY >KaFJalbIHAa MHTPAHTTAPIBIH
KYKBIKTBIK MOpTeOeCiHiH KOHCTHUTYHIHSUIBIK 3JIEMEHTI peTiHAe HUQPIBIK COUKECTUTIKTI 3epTTEeyre apHajFaH.
3epTTeyiH MaKcaThl — MHTPAHTTAPIbIH HU(PPIIBIK COUKECTUTINHIH KOHCTUTYIHMSUIBIK-KYKBIKTBIK TaOHFaThIH
afKpIHAAy JKOHE OHBIH HETi3ri KYKBIKTap MeH OOCTaHABIFBIHBIH Ma3MYHbBIHA, iCKE achIPbUIYbIHA JKOHE
KOpFaJlyblHa BIKMAJIBIH Oaranay. 3epTTey (GpopMaibbl-3aHbIK, KOHCTUTYLHSIIBIK-JOIMaTHKAJIBIK, JKYHeiK-
KYPBUIBIMIBIK JKOHE CalbICTBIPMANbI-KYKBIKTBIK ~O[icTepre Heri3menreH. byn Tocimaep uuQpIibik
COMKECTeHAIpY TETIKTepiH TEHIIK, MPOMOPIHOHAI/IBLIBIK, KYKBIKTBIK aifKbIH/IBIK JKOHE XKEKe oMipai Kopray
CHSIKTBI KOHCTUTYLHMSUIBIK KaruaaTTapMeH e3apa OailaHbicTa TajjayFa, COHIail-aK aBTOMATTaHIbIPbUIFaH
HIeIiM KaOblIay MeH OU(pIBIK OaKblIayJaH TYBIHIAUTHIH ToyeKeIAep i aHbIKTayFa MYMKIHIIK Oepai. 3ep-
TTEY HOTHXKeJIepl NU(PIIBIK CONKECTUTIKTIH TeK TEXHUKAIBIK KypaiaaH aepOec KYKBIKTHIK KYpbUTBIMFa aifHa-
JBIN, MUTPaHTTApJBIH KOHCTUTYLMSUIBIK MaprebeciHe Tikeneit acep ereriniH kepcerenmi. Lludpibix
COWKEeCTeHIIPY OKIMIILTIK HHTETrPaLMsHbI )KeHUTICTKEeHIMEH, [IIaMaiaH ThIC OaKblIay, KYKBIKTBIK MOPTEOCHIH
(dbopManM3ayAIaHybl JKOHE KYKBIKTap[bl KOpFay TETIKTEpiHIH alIbIKTBIFBIHBIH TOMEHJACYi CHSIKTHI
ToyeKeJaepai KaTap apTThipajibl. TYXBIPBIMAAD MHUTPAHTTapAblH IHUQPIBIK COHKECTUNNH peTTeyaiy
KOHCTHTYLMSJIBIK Oaf[apiaHFaH KYKBIKTBIK HETi3iH KaJbIITAcThIPy KaXeTTIriH aiikplHmaiasl. MyHIait Mo-
JIeNb aJjaM KYKBIKTapbIHBIH KEIUIIIKTepiH KYIIEHTyre, COTTHIK KOHE MapIaMeHTTIK OaKpUIay bl KAMTaMachl3
eTyre JKOHE YITTHIK PETTey/i XaJIbIKapalblK afaM KYKBIKTapbl CTaHAAPTTapbIMEH YHiecTipyre OarbITTalybl
taic. 3epTTey HOTIXKeNepi HUGPIBIK TpaHcHOpMamus >KarmaifiblHAa KOHCTUTYLISUIBIK JKOHE KOIi-KOH
KYKBIFBI JOKTPHHACHIHBIH JaMybIHA YJIEC KOCAMIbL.

Kinm ce30ep: unbpnblk uneHTH(UKALUSI, MUTPAHTTAp, KOHCTHUTYLHSUIBIK-KYKBIKTHIK MOpTeOe, Hu(PIBIK
Gackapy, KeIi-KOH KYKbBIFbI, KOHCTHTYLHSJIBIK KYKBIK, JepOec nepekrep, OHOMETPHSIIBIK JIepeKTep,
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ANMTOPUTMIIK IIeMmiM KaObuigay, LUQPIBIK XKapusibl 6ackapy, alaM KYKbIKTapblH KOpFay, TEHMIIK XOHe
KeMciTIey.

C.K. Ecerona, bL.III. JKanunxanosa

HudpoBast HACHTUYHOCTH KAK 3JIEMEHT
KOHCTHUTYLHOHHO-TIPABOBOI0 CTATYCAa MUTPAHTA

B nmanHo# crathe paccMarpuBaeTcsl IM(PPOBas WIASHTHYHOCTh KaK KOHCTUTYIHMOHHBIH 3JIEMEHT IIPaBOBOTO
CTaTyca MHTPAHTOB B KOHTEKCTe IM(POBHU3AINY YIPAaBICHHUS MUTPAIEH W rOCYAapCTBEHHOTO YIPABICHUS.
Iens uccnenoBaHus — ONPENEINTh KOHCTHTYLIMOHHO-TIPABOBYIO NMPUPOAY LU(PPOBOH MASHTHYHOCTH MHU-
TPAaHTOB ¥ OLICHUTD €€ BIMSHUE HA COJCPKAaHUE, PEATH3AllIO U 3alUTy OCHOBHBIX IpaB 1 cBobo. Mceneno-
BaHHE OCHOBaHO Ha (POPMaJbHO-NPABOBBIX, KOHCTUTYLHOHHO-IOTMAaTHYECKHX, CHCTEMHO-CTPYKTYPHBIX M
CPaBHMTENBHO-TIPABOBBIX METOJAaX. JTHU HOAXOABI MO3BOJIMIM MPOAHAIM3UPOBATH MEXaHM3MbI LIU(PPOBOH
UIeHTH(UKAIUK B CBA3M C KOHCTUTYLHOHHBIMH IPHHIUIIAMU PaBEHCTBA, COPa3MEPHOCTH, MPABOBOI orpe-
JIETICHHOCTH | 3alMTHl YaCTHOH JKN3HHM, a TaKXKe BBISBUTH PHCKH, BO3HHUKAIONINE B PE3yJIbTaTe aBTOMATH3H-
POBaHHOTO TPHHSTHUS PeICHUH U IU(PPOBOTO KOHTPOJIA. Pe3ynpTaThl MOKa3bIBAIOT, YTO IU(POBAst HACHTHY-
HOCTB BOJIIOIMOHHPYET U3 YHCTO TEXHHYECKOTO HHCTPYMEHTAa B aBTOHOMHYIO IIPaBOBYIO KOHCTPYKIIHIO, He-
HOCPEACTBEHHO BIUSIOIIYI0 HA KOHCTHTYLHOHHBIN CTaTyC MUTPaHTOB. MccienoBaHue BBIABISAET, YTO LUQ-
poBasi uAEHTH(HUKALUS CIOCOOCTBYET aJAMUHHMCTPATUBHOI MHTETPAlLlMH, OJHOBPEMCHHO YBEIUYHBAs PHCKH
Ype3MEPHOro HaOMoACHUs, (HOpMATM3AlUH PABOBOIO CTATyCa M CHIDKEGHMS IPO3PAYHOCTH B MEXaHHU3Max
3aIIUTHI NPaB. BBIBOJBI MOAYEPKHBAIOT HEOOXOAUMOCTD KOHCTUTYLHOHHO-OPUEHTHPOBAHHOH HOPMaTHBHO-
NpaBoOBOI 0a3bl Ul TU(GPOBOH WASHTUYHOCTH MHUTPaHTOB. [1o100HAs KOHIENTya bHass OCHOBA JOJDKHA YK-
peIUIATh FapaHTHH IIPaB YeIoBeKa, oOecrieynBaTh CyeOHBIN U MapiIaMeHTCKUH Ha30p U MIPUBOAUTH HALMO-
HaJIbHOE 3aKOHOJATENIbCTBO B COOTBETCTBUE C MEKIYHAPOJHBIMU CTaHAApTAMHU B OOJACTH IIpaB 4eIOBEKa.
TlonyueHHBIE pe3yNbTAaThl CHOCOOCTBYIOT PAa3BUTHIO JOKTPUHBI KOHCTHTYIIMOHHOTO IPaBa ¥ MUIPAlMOHHOTO
IpaBa B yCIOBUAX MU(POBOK TpaHCHOPMALIUH.

Kniouesvie cnosa: nndpoBas HMACHTUIHOCTb, MHUTPAHTHI, KOHCTHTYILMOHHO-IIPABOBOW cTaTyc, IH(pPOBOE
yIpaBlIeHHe, MUTPAIHOHHOE MPaBO, KOHCTUTYI[MOHHOE IIPAaBO, MEPCOHAIbHBIC IAHHBIC, OMOMETPHUIECKHE
JTaHHbIE, AITOPUTMUYECKOE MPUHATHE PEIIeHUH, I(PoBOe MyOINIHOE YIpaBIeHHE, 3alIUTa PaB YeI0BeKa,
PaBEHCTBO U HEIUCKPUMMHALIUSA.
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Challenges and prospects of ensuring security
in the legal regulation of space activities

Outer space has long been regarded as an important domain for human survival and development, playing a
significance role in scientific and technological progress, resource utilization, and the continuation of civiliza-
tion. From the stars in classical Chinese mythology to the constellations of ancient Greek mythology, human
imagination and exploration of outer space have persisted for thousands of years. The article analyzes the
challenges and prospects of ensuring security in the legal regulation of space activities within the framework
of international law. The aim of the study is to examine existing legal mechanisms governing outer space and
to identify key problems related to its security. The research methods include literature review and compara-
tive analysis. The findings suggest that space-related research has contributed to various fields, including
medicine, transportation, and the exploration of rare metals and other resources, potentially alleviating pres-
sure caused by the depletion of Earth’s natural resources. At the same time, the inherently international nature
of outer space reflects the common interests of humanity and represents a significant advancement in man-
kind’s ability to understand and transform the world. However, legal regulation remains largely national and
lags behind technological development, creating both challenges and opportunities. In conclusion, effective
governance of outer space requires enhanced international cooperation, improvement of existing treaties, and
the development of new legal frameworks to ensure security and equitable access for all countries.

Keywords: international law, outer space law, outer space, outer space activity, outer space rule of law.

Introduction

Outer space is the fourth largest active space pioneered by human beings after land, ocean and sky [1].
The successful launch of the first artificial satellite in 1957 marked the entry of mankind into the space era,
and the outer space method was born. In the subsequent nearly 60 years of development, the outer space law
has gone through three stages: treaty law, soft law and post-soft law [2]. These three stages correspond to the
three historical games between the United States and the Soviet Union, developed countries in space and de-
veloping countries, and the United States and Europe and emerging space countries.

The current outer space governance rules are difficult to cover new security challenges. The 1967 Outer
Space Treaty did not explicitly prohibit “non-destructive” anti-satellite tests, and there was no definition of
the orbit occupation and cross-border flow of data of commercial constellations. The United Nations “Guide-
lines for the Long-term Sustainability of Outer Space Activities” and other “soft laws” lack coerciveness,
resulting in the reduction of rules such as satellite decommissioning and disposal to “paper requirements”—
although most countries will stop abandoning rocket wreckage in 2024, there are still enterprises that avoid
the obligation to actively deorbit. The draft of the Treaty on the Prevention of the Placement of Weapons in
Outer Space proposed by China and Russia has been delayed due to the opposition of individual countries,
forming a legal vacuum of “prohibiting the deployment of weapons”.

The explosive growth of commercial aerospace, along with its supervision, has not played a corre-
sponding role, but has instead led to increased chaos. By the time of writing this article, the data survey
shows that there are more than 500 private satellite enterprises in the world, but the transnational regulatory
standards are not uniform. For example, the United States is relaxed in the orbit approval of the “Star Chain”,
China requires satellites to have the ability to deorbit, and developing countries are completely unable to im-
plement supervision due to technological backwardness [3]. More seriously, the allocation of high-track re-
sources still follows the principle of “first-come, first-served”. The United States and Europe occupy more
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than 70 % of low-track high-quality resources with the first-mover advantage, and emerging countries are
forced to be deployed in high-risk orbits, which further exacerbates the governance imbalance.

Methods and materials

This article has used the literature analysis method and comparative analysis method.

Literature analysis method—The research in this article is analyzed and summarized through reading
international regulations, domestic and foreign references, and the introduction of various materials.

Comparative analysis method—compare and analyze the actual background and practical situation of
outer space safety in the paper.

Results

1.Deepening of international multilateral cooperation

At present, the number of space debris has exceeded 128 million, the risk of orbital collision continues
to rise, and there are significant differences in the technical level of debris removal and the definition of re-
sponsibilities in countries. Therefore, promoting the formulation of unified standards has become the core
demand of multilateral cooperation in the field of outer space.

The 1SO20893 standard released by the International Organization for Standardization (1ISO) in 2021 is
a key breakthrough. This standard is led by China, which clarifies the technical requirements for the emis-
sion of residual propellant in the final stage of the launch vehicle, the prevention and control of disintegra-
tion in orbit, and also stipulates that spacecraft with an orbital altitude of 700 kilometers must It will be off
track within 25 years. At present, this standard has been included in the Space Debris Mitigation Standard
Manual by the European Space Agency, and 17 countries around the world have adopted its technical indica-
tors in the design of new launch vehicles, laying a solid foundation for global unified debris management
standards. In addition, the Zero Debris Charter launched by the European Space Agency, together with glob-
al aerospace enterprises, scientific research institutions and other forces, has set the goal of achieving zero
debris increment by 2030. The relevant goals of debris monitoring and cleaning proposed by it are also grad-
ually becoming the consensus of many countries.

In addition, spectrum and orbit are the core strategic resources of space activities. With the mass de-
ployment of satellite constellations, the contradiction of resource scarcity is increasingly prominent. At pre-
sent, although the International Telecommunication Union (ITU) has a basic distribution mechanism, there
are problems such as lagging actual deployment after application and some countries grabbing resources.
Therefore, deepening multilateral cooperation will focus on the improvement of rules and fair distribution.
ITU is promoting the revision of relevant rules, such as shortening the “occupancy period” of satellite fre-
guencies and orbital resources, avoiding some countries or enterprises from occupying resources for a long
time without carrying out substantive activities; at the same time, multilateral cooperation will promote the
establishment of a “dynamic adjustment mechanism”, targeting low-orbit satellite constellation-intensive
areas, through data sharing Evaluate the orbital utilization rate, guide enterprises to plan satellite layout rea-
sonably, and reduce orbital overlapping conflicts. Taking the Artemis Plan as an example, when many coun-
tries jointly built the lunar space station, they have simultaneously negotiated and determined the spectrum
allocation scheme of Earth-Moon communication. This model of “project binding resource allocation” is
expected to be promoted to the fields of near-earth orbit and deep space exploration in the future.

2.Commercial legislation has become a hot topic

People have never given up the country’s exploration of outer space, and have maintained a high degree
of curiosity and desire to explore for thousands of years, which has made the commercial international coop-
eration in the application of outer space a new boom. Commercial rocket launch, satellite application, space
tourism and other commercial new business forms are accelerating, becoming the core engine of the growth
of the aerospace industry. In the field of commercial rockets, the iteration of reusable technology has greatly
reduced the cost of launch, and the demand for high-frequency launches and mass networking has surged;
satellite applications have been extended from traditional communication and navigation to remote sensing
monitoring and the Internet of Things, and the large-scale deployment of commercial satellite constellations
has become a trend; space tourism has moved from concept to reality, and suborbital brigade The normalized
operation of travel and the exploration of rail tourism have been steadily promoted, and the audience of vari-
ous commercial aerospace services has expanded from the professional field to the mass market. With the
diversified development of business forms, the scale of the commercial aerospace market continues to ex-
pand, and the number of enterprises in the upstream and downstream of the industrial chain has shown ex-
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plosive growth, but the chaos in the development of the industry has also gradually emerged. Some enter-
prises fall into disorderly competition in order to seize market share. For example, there are excessive grab-
bing of orbital resources and uneven technical standards in the deployment of low-orbit satellite constella-
tions; the high-risk nature of space activities leads to difficulties in defining accident liability. Once rocket
launch failure, satellite collisions and other events occur, it is easy for enterprises to be responsible. There is
no clear basis for the guarantee of tourists, third-party loss compensation and other issues. These problems
are difficult to effectively regulate by enterprise self-discipline or industry conventions alone, which not only
restricts market fairness, but also buries space safety hazards.

Against this background, the intervention of legislation has become an inevitable choice. Special legis-
lation can clarify the core game rules such as market access standards, business operation norms, and respon-
sibility division principles for the unique attributes of commercial aerospace, and draw a compliance red line
for enterprises. At the same time, legislation can establish a unified competition supervision mechanism to
curb malicious low-price competition, resource hoarding and other behaviors, protect the legitimate rights
and interests of compliant enterprises, and enable enterprises to compete within a fair and transparent
framework. More importantly, legislation can guide the transformation of the focus of industrial develop-
ment from “pursuing scale expansion and grabbing market share” to “improving technological innovation
ability, ensuring safe operation, and optimizing service quality”, promote the high-quality development of
the commercial aerospace industry, not only releasing the vitality of commercialization, but also safeguard-
ing space safety market.

The characteristics of high investment and high risk in the aerospace industry make it difficult for a sin-
gle country to independently support the development of the whole chain. Regional cooperation has changed
from single project collaboration to whole industry chain coordination, which has become an inevitable
trend. For example, China and Thailand signed a memorandum of cooperation with the International Lunar
Research Station to carry out all-round cooperation on lunar exploration, data sharing and personnel training,
which can not only reduce costs, but also unify resources and avoid waste. However, it has to be mentioned
that there is a certain implementation dilemma. Due to the large differences in the qualification requirements,
responsibility identification, data ownership and other aspects of various countries in space activities, the
clear division of powers and responsibilities directly hinders the promotion of regional cooperation. For ex-
ample, when enterprise A participates in the regional satellite constellation project led by country B, it often
faces problems such as unconstrained launch licensing standards, conflicts in the division of accident respon-
sibility, and restricted cross-border flow of in-orbit data.

Therefore, the regional aerospace cooperation agreement in outer space needs to have clear and unified
legal application rules in order to reduce compliance costs and dispute risks in cooperation, and provide
stronger institutional guarantees for resource integration, technology sharing and market interoperability in
the region.

Discussion

Born in the early days of the Cold War, the international rule system, which was led by the government
in the aerospace stage, and took the 1967 Outer Space Treaty as the cornerstone. At a time when commercial
aerospace is booming and technological updates are changing rapidly, it has been seriously disconnected
from reality. The “time gap” of this rule, coupled with the difficulty of forming consensus on the key issues
of outer space, together build institutional barriers to the security governance of outer space.

1. The lag of legal rules

The current institutional framework of the core space treaty is based on the era of relatively backward
development. Due to the backwardness of laws and regulations and people’s lack of imagination of science
and technology, the diversified development trajectory of commercial aerospace has not been predicted at
all. The 1967 Outer Space Treaty only established the principle with the general expression of “outer space
for the peaceful use of all mankind”, but did not take into account that in today’s 21st century, space tourism
has become something that can be easily realized. Therefore, space tourism needs to draw legal boundaries—
when the Virgin Galaxy suborbital vehicle carries tourists across the Carmen Line, can tourists apply the as-
tronaut rescue clause? If the failure of the aircraft causes ground damage, is it the responsibility of the
launching country in accordance with the Convention on Liability, or is the operating enterprise directly lia-
ble for compensation? These practical problems are all unsolved because the treaty does not clarify the “legal
status of commercial spacecraft”.
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In addition, in the era of the explosion of the commercial aerospace industry, the regulatory gap for the
constellation of commercial satellites is more deadly. The treaty does not set the orbital spacing standard and
frequency occupancy period of low-orbit satellites, so that giant satellite constellations such as “Star Chain”
can seize space resources on a “first-come, first-served” mode. By 2025, the number of satellites in orbit has
exceeded 5,000, and orbital overlaps and conflicts with China’s “thousand sail constellation” are frequent. In
addition, the constraint of the 1972 Liability Convention is only limited to national behavior. For accidents
such as private satellite collisions and space debris pollution, the injured party needs to pursue responsibility
through diplomatic channels. For example, in 2023, the Star Chain satellite collided with the Brazilian re-
mote sensing satellite, and it took more than two years to pursue the responsibility and still did not reach
compensation. Compensation agreement.

Expressions such as “proper attention to avoid polluting outer space” in the space treaty have become a
“flexible clause” that is difficult to implement due to the lack of specific quantitative standards. When the
Outer Space Treaty was drafted in 1967, the issue of space debris had not yet been taken into consideration.
Today, there are more than 30,000 traceable space debris worldwide, more than 40 % of which come from
abandoned satellites that have not fulfilled their deorbit obligations. Although the Long-term Sustainability
Guidelines for Outer Space Activities requires “de-orbit within 25 years after the end of the mission”, the
document is a “soft law” and is not binding [4]. By 2024, there are still 12 commercial aerospace enterprises
to avoid the cost of deorbiting by extending the satellite in orbit. What’s more serious is that the environmen-
tal protection rules of the moon, asteroids and other deep space areas are completely blank. Human beings
have left 200 tons of garbage on the moon, but there is no treaty that clearly divides the “responsibility for
cleaning up space waste”.

2. Insufficient legal constraints on safety hazards

As commercial spaceflight enters the “constellation” outbreak period, the deployment plan of the
“10,000-level” satellite cluster is pushing outer space security to the edge of danger: Space X “Star Chain”
plans to deploy 42,000 satellites, and China’s “Qianfan Constellation” plans to deploy 12,000 satellites. Such
large-scale deployment not only aggravates the tightness of orbital resources aggravated the already serious
problem of space debris. At present, in the Earth’s orbit, traceable debris with a diameter of more than 10 cm
has exceeded 30,000 pieces, and about 1 million small and medium-sized debris from 1 cm to 10 cm. These
“space garbage” flying at high speed of 24,000 kilometers per hour may hit the spacecraft at any time and
cause chain accidents. However, in the face of such an urgent crisis [5], the governance mechanism with the
existing legal system as the core is almost “invalid” and falls into the triple dilemma of “no coercive con-
straints, no clear responsibilities, and no effective solutions”.

From the rule-level of debris management, there is only one unified guidance document on debris miti-
gation in the world—the Long-term Sustainability Guidelines for Outer Space Activities adopted by the
United Nations Committee on the Peaceful Uses of Outer Space in 2019 [6]. However, this guideline is es-
sentially only a “voluntary proposal”, which is not given any legal coercive force and cannot form a rigid
constraint on countries and business entities. As Aarti Holla Maini, head of relevant United Nations agen-
cies, said bluntly: “This code is more like a “paper commitment”, and the real implementation requires coun-
tries to take the initiative to implement it. However, in the current complex geopolitical environment, it is
difficult for countries to reach a binding treaty consensus on debris management, and the practical role of the
code has been greatly reduced Weak [7]”.

This “soft restraint” directly leads to the complete control of the source of space debris out of control.
On the one hand, the decommissioning and disposal of commercial satellites has been reduced to the arbi-
trary behavior of enterprises’ “independent choice”: although the “Guidelines for the Long-term Sustainabil-
ity of Outer Space Activities” recommend that “deorbitation will be completed within 25 years after the end
of the satellite mission”, there are still 12 commercial aerospace enterprises around the world in 2024 that
will deliberately extend satellites in order to avoid the cost of deorbitation. In-orbit time, disguised increases
the risk of debris. What’s more confusing is that there are still obvious differences in the regulatory standards
for the decommissioning of satellites in different countries—the United States only requires low-orbit satel-
lites to be decommissioned within 5 years, with lax standards and limited implementation; although the Eu-
ropean Union has formulated mandatory de-orbit rules, it cannot restrain the violations of enterprises in other
countries due to the lack of transnational supervision. On the other hand, the “zero accountability” mecha-
nism of anti-satellite tests further aggravates debris pollution: the anti-satellite test carried out in India in
2019 directly produced more than 200 traceable debris, which threatens the safety of other spacecraft by
staying in near-ground orbit for a long time. However, because current law does not explicitly prohibit anti-
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satellite tests, there are also no corresponding sanction provisions, and India has not been subject to any in-
ternational accountability. Today, such anti-satellite tests have become the third largest source of near-Gear
orbit debris, but there has always been a lack of legal means to contain them.

If the lack of source control makes the debris “continue to add”, then the dilemma of cleaning up the
stock of debris makes the crisis “continuously accumulate”. The existing legal system does not define core
issues such as “the entity responsible for debris removal” and “the party responsible for cleanup costs”,
which has led to the global stock of debris growing at a rate of 5% per year. Meanwhile, the corresponding
cleanup capacity is seriously insufficient—the world can remove fewer than 10 large debris objects each
year, and the costs are extremely high, while the technology remains limited. For example, the ClearSpace-1
project led by the European Space Agency is capable of capturing and removing only one defunct satellite at
a cost of approximately USD 100 million. Similarly, laser-based debris removal technology developed in
Japan is suitable only for very small debris with a diameter of less than 1 cm; moreover, due to the lack of
clear legal authorization, it risks being misinterpreted as a space weapon, which has generated international
controversy and hindered its large-scale application.

More seriously, the attribution of responsibility for “historical debris” remains an unresolved issue. Ear-
ly space objects launched in the mid-20th century have effectively become “space antiques” after decades in
orbit. However, in the absence of international treaties requiring launching states to assume responsibility for
the removal of such legacy debris, many of these objects continue to remain in orbit.

This distorted situation, in which those who pollute are not held accountable, has trapped the space de-
bris problem in a vicious cycle characterized by continuous accumulation and unclear responsibility for ex-
isting debris, thereby further constraining the sustainable use of outer space [8].

Conclusions

International cooperation has gradually become an inevitable path of development, and the COVID-19
pandemic has accelerated the evolution of unprecedented changes in the world. The security and legal crisis
in outer space once again shows that the fate of mankind is shared, the interests of all countries are closely
linked, and the world is an inseparable community of destiny. To promote the exploration of outer space, the
international community must unite and cooperate to jointly deal with the crisis test of hidden security risks.
At the same time, the theme of the era of peace and development has not changed, and cooperation to meet
challenges is the only option for the international community. In the era of globalization, it should not be
some people who oppose another part, but all people should benefit everyone.

At the level of the legal system, outer space governance will be advanced through a dual approach of
“global coordination + regional linkage.” On the one hand, the United Nations framework will retain a cen-
tral leading role, while foundational instruments such as the Outer Space Treaty will be supplemented and
revised to address emerging scenarios and provide clear legal support for international cooperation. On the
other hand, regional cooperation will serve as an important complement to global rules [9], as illustrated by
multilateral technical coordination under the Artemis program and the cooperative framework of the Sino-
Russian International Lunar Research Station. The rules and technical standards derived from these initia-
tives will further enhance the global governance system. On this basis, by harmonizing standards to reduce
technical barriers and improving governance efficiency through the use of digital tools, outer space activities
can transition from “disorderly competition” to “cooperative win-win” outcomes, thereby removing regulato-
ry and environmental obstacles to the development of emerging sectors such as space tourism and lunar ba-
ses.
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Fapbimn KbI3MeTiH KYKBIKTBIK peTTey/aeri KayincizaikTi
KaMTaMAachI3 eTyAiH KUbIHABIKTAPbl MEH NMePCNeKTUBAIAPDI

Fapreim keHicTiri opKamaH anam3aTThIH eMip Cypyli MEH JaMybIHBIH MaHBI3[bI JKAIFAchl OOJBIN CaHaIabl
JKOHE FBUIBIMU-TEXHHKAJIBIK MPOTPECC, PecypeTap/bl Maianany *oHe ©PKEHHETTIH XKalFacybl YIIIH YIKEH
MaHpl3Fa ue. KplTaliiblH KilacCHKaiblK MH(OIOTHACHIHAAFB KYIIbI3apaaH 0Oacram exenri Ipek
MHGOJIOTUSCHIHIAFH! IOKXKYJIIBI3AP Typallbl TYCIHIKTEpre ACHiH agamMaap/blH KHsJIbl MEH FapbILITHI 3ep-
TTeyre JereH YMTBUIBICHI MBIHAAFaH >KbUIiap OOWBI TOKTaraH eMmec. Makamaja XajbIKapajblK KYKBIK
meHOepiHae Faphlll KBI3METIH KYKBIKTHIK PeTTey OapBICHIHIA KayilCi3liKTi KaMTaMachl3 eTyIiH Macenenepi
MEH NepCHEeKTUBAJaphl TaIaHFaH. 3epTTeYAiH MaKcaThl — FapbIll KEHICTITIH peTTeyIiH KOJIAHBICTAFbI
KYKBIKTBIK MEXaHH3MJICPIH Taay >KOHE FaphIIl KbI3METIHIH KayilCi3/iriH KaMTaMachl3 eTyre OaliaHbICThI
HeTi3ri Macelenepal aHbIKTay. 3epTTeyle FBUIBIMH ofeOHeTTepl Tanjay >XSQHE CAJBICTBIPMAIIBl Tajgay
opicTepi KONTAHBULABL. 3epTTEy HOTHXKENEPi FaphIIl KbI3METIHIH KOFaM OMIipiHiH opTYpJli calanapblHa, COHBIH
iIIHIEe MEIUIIMHA MEH KOJIIKKE dcep eTeTiHiH, COHAai-aK CHpeK MeTangap MeH 0acka Ia pecypcrapra KOoji
JKETKI3yre MyMKiHIIK OepeTiHiH kepcereni. by o3 keszerinae XKep pecypcTapbiHBIH capKbUTybIHA OaiiylaHbI-
CTBI KBICBIMIBI a3aiiTyFa KOMEKTeCcyl MyMKiH. FappIi KeHICTIriHIH XaabIKapaiblK CHIIATHl a1aM3aTThIH OPTaK
MYAJesIepiH OuTmipeni KoHe agaMaapAblH dJeMAi TaHy MEH e3repTy MYMKiHAiKTepiH keHelTeni. COHbIMEH
KaTap KYKBIKTHIK PETTEy TEXHOJOTHSUIBIK JaMy/AaH apTTa KaJlbll OTHIP XKoHE KoOiHe YITTHIK CHIIaTKa ue, Oyt
Oenrii 0ip MYMKIHAIKTEp MEH KUBIHIBIKTAPb! TYAbIpaabl. KOPBITHIHIBIIAN Kelie, FApbIll KeHICTIMH THIMI
Oackapy XaJbIKapajJblK BIHTBIMAKTACTHIKTH ~KYIIEHTY/Ai, KOJIAAQHBICTaFbl XalbIKApalblK INapTTapAbl
KETUIIIPYIi XKoHE OapibIK MEMJICKETTEp YIIIH KayilCi3diK IMeH FaphIliKa 9AiT KOJDKETIMIUTIKTI KaMTaMachl3
€TETiH JKaHa KYKBIKTHIK TETIKTEP/i 931pJey i Tanam eTei.

Kinm ce30ep: XanpIKapalblK KYKBIK, FAPBII KEHICTIT KYKBIFBI, FAPBIII KEHICTITi, FApBII KbI3METI, FapBIII
KEHICTIT1HJeTi 3aH YCTeMJITi.

V. Li3dacuns, J. baiitykaesa

BbI30BbI 1 epcneKTUBBI 00ecniedeHnsi 0€30MaCHOCTH B IPABOBOM PeryJIHPOBAHUM

KOCMHYECKOM JeATeTbHOCTH

Kocmuueckoe mpoCTpaHCTBO BCETa SIBISUIOCh BAKHBIM MPOJODKEHHEM CYIIIECTBOBAHMS M PA3BUTHS YeJIOBe-
YecTBa U MMeEET OOJIbLIIOE 3HAYCHHUE I HAyYHO-TEXHUYECKOTO MPOrpecca, NCIOIb30BaHUS PECYPCOB M HPO-
JOJDKeHHs [MBHIN3anuy. HaunHas co 3Be3/ B KJIACCHYECKON KMTaHCKOW MHU(OJIOTHH M 3aKaHYMBas Ipeji-
CTaBJICHMSIMU O CO3BE3JMAX B JPEBHErpeuecKoil MU(OIOTUH, (haHTa3HH U CTPEMIICHHE JIIO/Iel K HCCIIeI0Ba-
HHIO KOCMOCa He NMPEKpaIlaiCh Ha TIPOTSHKCHUHU ThICSYENeTHI. B TaHHOM cTaThe aHAM3UPYIOTCS TPOOIeMBbI
U HEPCHCKTUBBI OGCCHC‘IGHI/IS[ 6€3OHaCHOCTI/I B IIPpaBOBOM PEryjvupoBaHUU KOCMHYECKOH JACATCIIBHOCTU B
paMKax MexIyHapoaHoro mpasa. Llenb uccieqoBaHUs 3aKIIOYaeTCs B aHAIM3E CYLIECTBYIOLIMX MPABOBBIX
MEXaHU3MOB PEryjJnpoBaHUs KOCMHUYECKOI'O MPOCTPAHCTBA U BbIABJICHUU KIHOYEBBIX l'lpOGJ'[eM, CBsI3BaAHHBIX C
obecriedeHreM 0e30MacHOCTH KOCMUYECKOH NIeITeNbHOCTH. B nccienoBaHny HCHOIB30BaHbl METO/IbI AHANIH-
3a HAy4HOH JIMTEPATyphl M CPABHUTEIILHOTO aHaiM3a. Pe3yibTaThl HCCIIEI0BaHUS TOKA3bIBAIOT, YTO KOCMHU-
YecKasi IeITeIbHOCTh OKa3bIBACT BIMSHHE Ha pasiM4Hble cepbl )KU3HU OOLIECTBa, BKIIOYAs MEIUIMHY H
TPAHCIIOPT, @ TaKXKe CHOCOOCTBYET JOCTYNY K PEIKHM METaljlaM W JPYTHM pecypcaM, 4TO MOXKET IOMOYb
CHHU3MTP JaBJICHHE, BEI3BAHHOE HCTOICHHEM IPUPOJHBIX PecypcoB 3eMii. MeKIyHapOHBIH XapaKkTep KOoc-
MHYECKOTO MPOCTPAHCTBA OTPAKAET OOLIME MHTEPECHl YEIOBEYECTBA U PACIIMPSET BO3MOXKHOCTH JIOACH B
HO3HAaHUM ¥ IPeoOpa3oBaHUK MUpa. B To ke BpeMs NpaBoBOE PEryIMpOBaHHE OTCTAET OT TEXHOJIOTHYECKOTO
Pa3BUTHS M HOCHUT IIPEUMYIIECTBEHHO HALIMOHAIbHBII XapaKTep, YTO CO3/1aeT OIPEAEIICHHbIE BO3MOXKHOCTH U
BBI30BBL. B 3aKitoueHe MOAYEPKUBACTCS, YTO YIPABICHHE KOCMHUYECKUM HPOCTPAHCTBOM TpeOyeT MexIy-
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HAapOJHOTO COTPYAHHYECTBA, COBEPLICHCTBOBAHMUS CYILIECTBYIOLUIMX MEXIYHApPOAHBIX JOTOBOPOB U paspa-
6GOTKM HOBBIX IIPABOBBIX MEXaHM3MOB, 00ECTICUNBAIOIINX O€30MaCHOCTD U CIIPAaBETUBbIA JOCTYI BCEX rOCYy-

JapCTB K KOCMOCY.

Knrouegvie cnosa: MEXKAYHApOAHOEC MPpaBO, KOCMHUYECKOEC MPaBO, KOCMUYECKOEC IMMPOCTPAHCTBO, KOCMUYECKAsA
JACATCIIbHOCTD, BEPXOBEHCTBO IIpaBa B KOCMHUYECKOM IPOCTPAHCTBE.
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Institutional Transformation and International Legal Benchmarks in the Practice of
Human Rights Reforms in the Republic of Uzbekistan

The subject of the research is the constitutional and judicial reforms in the Republic of Uzbekistan in 2023,
with particular reference to their compliance with international human rights standards. The study is also sig-
nificant as it examines the institutional reforms, the digitalization of the justice system, and the incorporation
of international legal norms into the national legislation of the Republic of Uzbekistan. Special attention is
paid to the role of the Ombudsman, judicial independence, and procedures for the protection of the rights of
vulnerable groups, including women, children, older persons, and people with disabilities. The research is
conducted through the prism of the three-dimensional model of reform effectiveness, encompassing norma-
tive, institutional, and functional aspects. It also provides a comparative analysis of reforms in Uzbekistan,
Kazakhstan, and Kyrgyzstan, identifying both common features and key differences across these countries.

Keywords: constitutional reform, judicial reform, human rights, digital justice, Ombudsman, institutional
transformation, international law, comparative analysis.

Introduction

Over the past decade, the Republic of Uzbekistan has undergone a series of institutional reforms aimed
at strengthening democratic governance, ensuring constitutional legality, and harmonizing national legisla-
tion with international human rights norms and standards [1, 2]. One of the most significant steps in this pro-
cess was the adoption of the new version of the Constitution of the Republic of Uzbekistan in 2023 [3]. Un-
like earlier constitutional amendments, this reform not only introduced textual changes to the Constitution
but also initiated structural transformations in the system of public authority, mechanisms of legal responsi-
bility, and the protection of human rights and fundamental freedoms [3, 4].

The reform process is widely viewed as part of a broader strategy of national modernization based on
constitutional principles that recognize human rights and human dignity as fundamental values of the
state [5]. At the same time, these developments rely on established doctrinal approaches concerning the in-
teraction between national and international law [6]. The constitutional development of Uzbekistan cannot be
considered in isolation from the country’s international obligations and its participation in global legal pro-
Cesses.

Institutional reforms have particularly focused on strengthening the role of the Ombudsman, expanding
mechanisms of parliamentary oversight, enhancing judicial independence, and introducing comprehensive
anti-corruption policies [4, 7]. In parallel, the state has actively promoted the digitalization of governance by
integrating information and communication technologies into judicial and administrative procedures, thereby
increasing transparency, efficiency, and public access to justice [8].

However, the implementation of large-scale institutional and digital transformations is not without chal-
lenges. The success of constitutional and judicial modernization depends not only on the legal design of re-
forms but also on the institutional capacity to effectively implement them. Transitional legal systems often
face risks related to regional disparities, the digital divide, and insufficient professional training among judi-
cial and administrative personnel.

In this context, empirical analysis plays a crucial role in evaluating the effectiveness of reforms. The in-
tegration of statistical data on judicial efficiency, the handling of complaints, and the accessibility of justice,
combined with case-based assessments of institutional practice, makes it possible to conduct an objective
evaluation of reform outcomes. Furthermore, comparing Uzbekistan’s reform trajectory with that of other
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Central Asian states allows researchers to identify both regional patterns and the distinctive features of the
Uzbek model of constitutional transformation.

The scientific novelty of this research lies in the interpretation of the 2023 constitutional reform as a
multi-level institutional transformation carried out in the context of digitalization, which is examined through
comparative analysis and in connection with the requirements of international human rights instruments. The
study also has practical significance, as its findings may serve as a guideline for policymakers, judges, and
civil society actors in developing effective mechanisms aimed at strengthening the protection of human
rights, reinforcing the rule of law, and increasing the transparency and accountability of public institutions in
the Republic of Uzbekistan.

The research demonstrates that the constitutional reform of 2023 represents a systemic transformation
designed to enhance the protection of human rights and freedoms and to modernize the institutional frame-
work of governance in accordance with contemporary constitutional and international legal standards. In this
context, the analysis of the reform requires a comprehensive examination of its institutional structure, legal
foundations, and practical mechanisms of implementation.

Accordingly, the present study examines Uzbekistan’s constitutional and judicial reforms undertaken in
2023 as elements of a unified and coherent system aimed at transforming state institutions and strengthening
the protection and promotion of human rights in accordance with international standards [1, 3, 5]. Particular
attention is paid to the interaction between constitutional norms, institutional practices, and the growing role
of digital technologies in the implementation of these reforms. The research also explores how these mecha-
nisms function within the broader framework of international and domestic human rights instruments, as well
as their practical implications for the development of modern governance and the rule of law in Uzbeki-
stan [6, 9, 10].

Methodologically, the present study will follow a three-layered approach in its investigation of Uzbeki-
stan’s constitutional and judicial reforms, including:

— The normative level: constitutional amendments, laws, and international treaties.

— The institutional level: judicial bodies, the Ombudsman, Parliament, executive branches, and civil
society.

— The functional level: access to justice, procedural justice, digital justice, and social protection [2, 7,
11].

As opposed to traditional approaches, this study will attempt to examine constitutional and judicial re-
forms in Uzbekistan from the viewpoint of a process of institutional adaptation and implementation, rather
than just formal legal instruments. This will, in turn, provide a more accurate understanding of the potential
weaknesses of these reforms and their possible consequences, including institutional overloading and the
potential for unequal constitutional practices in different parts of the country [4, 12, 13].

Previous studies on constitutional and judicial reforms in Uzbekistan have mostly focused on constitu-
tional and legal instruments, paying little attention to their actual implementation and social consequences.
This study, on the other hand, will attempt to enrich its research scope by including various indicators of ju-
dicial performance, certain judicial decisions demonstrating the practice of new constitutional norms, and
elements of a case study to show how Uzbekistan’s digital justice technologies operate in practice [12, 14,
15].

There will also be a special part of this study, which will attempt to apply the models of Kazakhstan and
Kyrgyzstan to assess the trends of judicial reforms and constitutional modernization in the region and to
identify the peculiarities of Uzbekistan’s constitutional and judicial reforms. The research will also have a
comparative perspective by using the example of Kazakhstan and Kyrgyzstan to analyze the trends in the
region regarding the reform of the judiciary and the modernization of the constitutional system in the re-
gion [16, 17].

In order to systematize the main institutional and legal characteristics of constitutional reforms in Cen-
tral Asia, a comparative analysis of Uzbekistan, Kazakhstan and Kyrgyzstan is presented in Table 1.
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Table 1

Comparative Analysis of the Compliance of National Legislation with International Human Rights Standards
and Constitutional Reform Processes in Uzbekistan, Kazakhstan and Kyrgyzstan

Analytical Criterion

International Legal
Framework

Uzbekistan

Kazakhstan

Kyrgyzstan

Constitutional guaran-
tees of human rights

Universal Declaration of
Human Rights (1948);
International Covenant
on Civil and Political
Rights (ICCPR)

The 2023 Constitution
establishes the priority of
human rights, expands
the catalogue of funda-
mental rights and intro-
duces the principle of
human dignity

The 2022 constitutional
amendments strength-
ened guarantees of citi-
zens’ rights and im-
proved the balance be-
tween branches of power

The 2021 Constitution
contains a broad cata-
logue of human rights
and freedoms

Right to a fair trial

ICCPR, Art. 14

Judicial reforms aim to
strengthen judicial inde-
pendence and procedural
guarantees

A Constitutional Court
was established in 2022,
allowing citizens to sub-
mit direct petitions

The Constitutional Court
examines issues of con-
stitutionality of legal acts

Socio-economic rights

International Covenant
on Economic, Social and
Cultural Rights
(ICESCR)

The Constitution estab-
lishes the concept of a
social state and guaran-
tees social protection

National legislation pro-
vides state programmes
for social support

Socio-economic rights
are constitutionally guar-
anteed, though imple-
mentation challenges
remain

Gender equality and
women’s rights

Convention on the Elimi-
nation of All Forms of
Discrimination against
Women (CEDAW)

National programmes
promoting gender equali-
ty are being implemented

State gender policy pro-
grammes are implement-
ed

Legislation includes
measures aimed at pro-
tecting women’s rights

Rights of the child

Convention on the Rights
of the Child (CRC)

Legislation is aimed at
strengthening child pro-
tection and family institu-
tions

National programmes on
child protection are im-
plemented

Legal mechanisms for the
protection of children’s
rights are established

Protection against tor-
ture and ill-treatment

Convention against
Torture (CAT)

Criminal liability for
torture has been strength-
ened and monitoring
mechanisms introduced

National legislation pro-
vides criminal liability
for torture

Legal mechanisms exist
to investigate cases of ill-
treatment

Rights of persons with
disabilities

Convention on the Rights
of Persons with Disabili-
ties (CRPD)

New social guarantees
and inclusion pro-
grammes have been in-
troduced

Social integration pro-
grammes for persons
with disabilities are im-
plemented

Legislation provides
measures for social sup-
port of persons with disa-
bilities

Institutional human
rights protection mech-
anisms

UN Paris Principles relat-
ing to National Human
Rights Institutions

The role of the Ombuds-
man and parliamentary
oversight mechanisms
has been strengthened

The Commissioner for
Human Rights operates
as an independent institu-
tion

The Ombudsman reviews
citizens’ complaints

Digitalization of justice
and access to justice

UN recommendations on
access to justice

Electronic court systems
and digital judicial plat-

forms are actively devel-
oping

E-justice systems and
online judicial services
are expanding

Digitalization of justice is
developing gradually

Level of harmonization
with international law

Core UN human rights
treaties

Active reform process
and gradual expansion of
compliance with interna-
tional standards

Relatively high level of
institutional integration
of international norms

Formal compliance with
international standards

exists, although institu-
tional challenges remain

As demonstrated in Table 1, all three Central Asian states have incorporated the fundamental interna-
tional human rights conventions into their national legal systems. However, the scope of constitutional re-
forms and the effectiveness of institutional mechanisms for human rights protection vary depending on na-
tional legal traditions, governance models and the pace of legal reforms.

Special attention is paid to risks associated with institutional and digital transformation. These include
difficulties of norm implementation at the regional level, uneven professional preparedness of judicial per-
sonnel, risks of data protection violations in electronic justice systems, and barriers to access for socially
vulnerable groups lacking digital resources or legal awareness [9, 14, 18].

Thus, the object of research includes not only the formal content of reform acts but also their practical
realization, institutional effects and social consequences, which allows evaluation of reform effectiveness
through both qualitative and quantitative indicators of legal accessibility and institutional performance [12,

13, 19].
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Methods and materials

The study combines general scientific and special legal methods to examine constitutional reform, judi-
cial modernization, and the implementation of international human rights standards in Uzbekistan [3, 9, 10].

The normative basis of the study includes the Constitution of the Republic of Uzbekistan (2023) [3], the
Law on the Ombudsman [8], publications on constitutional reform in Uzbekistan [4, 5], and basic interna-
tional human rights instruments, such as the UDHR, ICCPR, CEDAW, CRC, and CAT [11, 14, 20, 21, 22].

The empirical basis of the study includes publicly available statistical information on the activities of
the court, the period of court proceedings, and the provision of electronic justice services, the activity reports
of the UN monitoring bodies [12, 23], and some judicial decisions to reflect the practical implementation of
the constitutional rights and freedoms.

The formal-legal method is used to interpret constitutional and legislative norms [3, 4]. The compara-
tive legal method is used to evaluate the degree of conformity between national legislation and international
human rights standards, and to compare the constitutional reform processes in Uzbekistan, Kazakhstan, and
Kyrgyzstan [9, 16, 17].

In order to assess the degree of compliance of national legislation with international human rights
standards, a comparative analysis of constitutional reforms and institutional human rights protection mecha-
nisms in Uzbekistan, Kazakhstan and Kyrgyzstan is presented in Table 1.

The institutional method is used to evaluate the activities of the court, the Ombudsman, the Parliament,
and executive agencies in the context of constitutional reform and the implementation of international human
rights standards [7, 11, 12]. The functional method focuses on the accessibility of justice, the provision of
electronic justice, and the activities of the executive agencies, the Ombudsman, and the Parliament to protect
the rights and freedoms of the population [8, 18].

Quantitative methods, such as the period of court proceedings, the number of complaints, and the provi-
sion of electronic justice, are used as auxiliary methods to evaluate the effectiveness of constitutional reform,
and the analysis of the practice of the court to evaluate the internalization of international human rights
standards [12, 13, 14].

The relationship between the research objectives and the key findings is summarized in Table 2.

Table 2
Relationship between Research Objectives, Key Findings and Identified Risks

Research objective
To assess the impact of constitu-
tional reform on human rights
protection

Key findings
The 2023 Constitution expanded the cata-
logue of rights and social guarantees in line
with international standards [1, 5].

Identified problems and risks
Uneven regional implementation; lim-
ited public awareness; gaps in second-
ary legislation [4, 13].

Delays in practical application; selec-
tive incorporation of treaty norms;
insufficient judicial interpretation of
international law [6, 12].

High caseload; limited enforcement
powers; insufficient territorial cover-
age [11, 13].

personnel shortage; inconsistencies in
judicial practice; remaining adminis-
trative influence [12, 21].

Risks of data protection violations;
digital divide; limited access for elder-
ly and rural populations [14, 18].
Formal compliance without behavioral
change; institutional resistance to ac-
countability mechanisms [15].
Persistence of cultural barriers; weak
judicial enforcement of anti-
discrimination norms [24].
Insufficient targeting; fragmentation of
services; dependence on digital access
[18].

To analyze the integration of
international standards into na-
tional law

National legislation increasingly reflects the
provisions of the UDHR, ICCPR, CEDAW,
CRC and CAT [5, 6, 7, 8, 10].

The strengthened status of the Ombudsman
improved parliamentary oversight and com-
plaint procedures [2, 11].

Judicial reforms enhanced independence,
procedural guarantees and professional
standards [6, 12, 21].

Electronic court systems and e-government
tools reduced procedural delays and im-
proved transparency [12, 14].
Transparency in public administration in-
creased and institutional safeguards were
strengthened [15].

Gender policies correspond to CEDAW obli-
gations and SDG 5 objectives [7, 24, 25].

Social protection measures correspond to
international standards and national devel-
opment priorities [8, 18].

To examine institutional mecha-
nisms for rights protection

To evaluate judicial
modernization

To assess the impact of digitali-
zation on justice

To analyze anti-corruption re-
forms

To examine gender equality
reforms

To analyze protection of vulner-
able groups

To assess the implementation of
anti-discrimination norms

Minority protection and racial equality norms
were progressively incorporated into legisla-
tion and administrative practice [26, 27].

Lack of statistical monitoring; low
litigation rates; insufficient doctrinal
development [26].
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Results

The reforms implemented in 2023 resulted in the formation of a multi-level system of human rights pro-
tection combining constitutional reform, institutional transformation and international legal standards.

At the constitutional level, the expansion of rights and enhancement of social guarantees strengthened
the normative foundation of the legal system and reaffirmed the principles of dignity, equality and social jus-
tice [1, 3, 5]. In the new Constitution, there is the incorporation of key aspects of international human rights
thinking, as reflected in the UDHR and ICCPR [5, 6].

In terms of measures for gender equality, there is compliance with CEDAW Convention requirements
and Sustainable Development Goal 5 [7, 24, 25]. Child protection systems also comply with CRC Conven-
tion requirements [8, 20], while there is compliance with CAT Convention requirements on torture preven-
tion [10].

In terms of institutional reform, there is the strengthening of the Ombudsman’s powers, which led to the
improvement of parliamentary oversight, including the clarification of complaint handling [2, 11]. The judi-
cial reform push has led to greater judicial independence, clarity on judicial procedures, and higher standards
of judicial professionalism, which support fair trial requirements [6, 12, 21].

In terms of modernization of the judicial system, there is the digitalization of the judicial system, which
has led to faster judicial delivery, including the electronic management of judicial cases, which has led to
greater access to justice [12, 14]. The anti-corruption reforms have led to greater transparency, including the
reduction of systemic corruption risks [15].

However, there are risks associated with institutional reform, including the risks associated with rapid
expansion, which may necessitate greater capacity, training, and funding for the new guarantees, while the
existence of regional differences may create challenges for the implementation of constitutional standards.

In terms of digitalization, there may be risks associated with data protection, including cybersecurity
risks, which may create disparities between the haves and have-nots, including the elderly, while the digitali-
zation of justice may speed things up, while also creating barriers for those who may not be digital literate or
may not have access to the internet, while judicial practices may be increasingly shaped by constitutional
requirements, including international treaties, which may indicate the gradual internalization of international
human rights standards, although there may be concerns over the interpretation of international treaties,
which may necessitate training on international human rights law, while protection policies for vulnerable
groups may be compliant with international requirements, including Sustainable Development Goal 5, while
UN monitoring reports may indicate positive developments on treaty compliance, which may be positive for
building trust, including greater transparency, accountability, and digitalization of justice [12, 14, 15, 19].

Discussion

The constitutional reform implemented in the Republic of Uzbekistan in 2023 should be interpreted not
merely as a formal amendment to constitutional provisions, but rather as a broader process of structural
transformation aimed at redefining the relationship between the state, society, and the individual within the
framework of modern constitutionalism. From a doctrinal perspective, the reform reflects a transition toward
a constitutional model in which the protection of human dignity, fundamental rights, and the rule of law con-
stitutes the normative core of the legal system. Such transformation corresponds to contemporary theories of
constitutional development that emphasize the evolution from declarative constitutional frameworks toward
the effective institutionalization of rights through enforceable legal mechanisms, independent judicial institu-
tions, and accountable governance structures.

In this context, previous academic studies emphasize that the development of constitutionalism in the
Republic of Uzbekistan should be examined within a broader theoretical and legal framework of interaction
between international and national legal systems. A number of scholarly works demonstrate that the incorpo-
ration of international legal standards into the national legislative system presupposes not only the formal
ratification of international treaties, but also the gradual institutional adaptation of mechanisms for their im-
plementation, as well as the evolution of legal doctrine within the national legal order [28]. Such an approach
makes it possible to interpret constitutional reforms as an element of a broader process of legal moderniza-
tion and the gradual integration of the national legal system into the contemporary international legal order.

A key analytical aspect of the reform under consideration is the dynamics of interaction between na-
tional constitutional law and international human rights standards. The incorporation of internationally rec-
ognized principles enshrined in such universal instruments as the Universal Declaration of Human Rights
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and the International Covenant on Civil and Political Rights demonstrates a growing tendency toward the
convergence of national legal systems with the global human rights protection regime. At the same time, the
results of the present study indicate that the effectiveness of such normative convergence depends not only
on processes of legislative harmonization, but also on the interpretative activity of judicial bodies and the
practical internalization of international legal norms within national law-enforcement practice. The existence
of differences in judicial interpretation and the uneven application of international standards across various
regions of the country indicates the continuing need for further doctrinal development of these issues, meth-
odological support for law-enforcement activities, and systematic professional training of judges and legal
practitioners engaged in the application of international human rights law.

The process of constitutional transformation should also be analyzed in the context of broader institu-
tional and politico-legal changes initiated through the implementation of national development strategies
aimed at improving the system of public administration, enhancing the efficiency of public governance, and
strengthening the transparency of state institutions. The results of previously conducted studies demonstrate
that the implementation of strategic reforms in Uzbekistan has contributed to the gradual modernization of
public administration mechanisms and the strengthening of constitutional guarantees of human rights and
freedoms [16, 29, 30]. These processes have formed an institutional environment in which constitutional
modernization has become increasingly interconnected with the development of international cooperation
and the establishment of modern democratic governance mechanisms.

An important dimension of the reform is also the institutional modernization of the justice system
through the integration of digital technologies. The introduction of electronic court systems, online judicial
case-management platforms, and digital public services reflects the global trend toward the digitalization of
public administration and judicial governance. From a functional perspective, such technological innovations
contribute to improving procedural efficiency, transparency, and accessibility of justice. At the same time,
the digital transformation of legal institutions generates new regulatory challenges related to personal data
protection, cybersecurity, issues of algorithmic accountability, and the risks of social inequality associated
with the existence of the digital divide. In this regard, ensuring the long-term sustainability of digital justice
initiatives requires the development of comprehensive legal safeguards and the formulation of inclusive pub-
lic policies aimed at preventing situations in which technological progress may undermine the principle of
equal access to justice.

The reform of the constitutional and legal system also addresses issues of social justice, gender equality,
and the protection of vulnerable population groups in accordance with the international legal obligations of
the Republic of Uzbekistan. The expansion of legal guarantees aimed at combating discrimination, ensuring
gender equality, and protecting the rights of the child reflects the state’s implementation of obligations aris-
ing from international treaties such as the Convention on the Elimination of All Forms of Discrimination
against Women and the Convention on the Rights of the Child. Academic studies devoted to the achievement
of gender equality and the implementation of the Sustainable Development Goals demonstrate that contem-
porary legal reforms in Uzbekistan are increasingly oriented toward international standards aimed at ensuring
equality, social justice, and the protection of vulnerable social groups [24, 25].

At the same time, the presence of formally established legal guarantees cannot guarantee their effective
implementation in practice. The presence of existing structural barriers, including regional differences in in-
stitutional capabilities, heterogeneity of law enforcement practices, and low levels of legal awareness among
some social groups, may affect the effectiveness of the practical implementation of these guarantees. In this
regard, recent studies of issues of racial discrimination and implementation of international conventions
against discrimination highlight the need for further development of institutional capabilities aimed at pre-
venting discrimination and ensuring the principle of equality before the law [26, 27].

An important factor in the sustainability of constitutional reform is also the development of institutions
of public oversight and civil society institutions. The expansion of the powers of the Ombudsman institution,
as well as the development of parliamentary oversight institutions, contributes to the creation of a system of
institutional oversight aimed at preventing the abuse of power and increasing the transparency of public insti-
tutions. In this regard, the reform process in Uzbekistan is characterized by a model of gradual institutional
consolidation, where constitutional guarantees are supplemented by administrative reforms, modernization of
the judicial system, and expansion of forms of public participation in governance.

A comparative legal analysis of the experience of other Central Asian countries reveals that the ap-
proach adopted by Uzbekistan can be regarded as a particular model of the state-driven modernization of the
legal system with the aim of achieving a balance between the stability of institutions and the dynamism of
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legal changes, as well as the deepening of international legal integration. At the same time, recent studies
have found that the evolution of international legal institutions, particularly the system of the United Nations,
plays an increasingly significant role in the formation of global human rights standards and, accordingly, na-
tional processes of legal reforms [19]. In this regard, the constitutional reform of 2023 can be viewed not
only as an internal process of legal transformation but also as an essential part of the general process of trans-
formation of the modern international legal system, which plays a considerable role in the evolution of na-
tional constitutional regulation.

Conclusions

The constitutional and institutional reforms implemented in the Republic of Uzbekistan in 2023 repre-
sent a significant stage in the country’s ongoing process of legal modernization and democratic institutional
development. The analysis conducted in this study demonstrates that the reform should not be understood
solely as a revision of constitutional text; rather, it constitutes a comprehensive transformation of the institu-
tional architecture of governance aimed at strengthening the protection of human rights, enhancing judicial
accountability, and aligning national legal practices with internationally recognized legal standards.

From a doctrinal perspective, the reform reflects the consolidation of a constitutional paradigm centered
on the principles of human dignity, equality before the law, and the supremacy of constitutional norms. The
expansion of fundamental rights, the strengthening of judicial guarantees, and the development of institu-
tional oversight mechanisms collectively contribute to the formation of a more coherent and resilient consti-
tutional system. At the same time, the integration of international human rights standards into the national
legal framework demonstrates Uzbekistan’s increasing participation in the global legal order and its com-
mitment to fulfilling international legal obligations.

The empirical findings presented in this study indicate that the reform has already produced measurable
institutional effects, including improvements in judicial procedures, enhanced mechanisms of parliamentary
and ombudsman oversight, and increased transparency through the introduction of digital governance and
electronic justice systems. However, the analysis also reveals that the effectiveness of constitutional reform
ultimately depends on the capacity of legal institutions to translate normative commitments into consistent
and equitable legal practice. Persistent challenges—such as regional disparities in implementation, the need
for further professional training of legal practitioners, and the risks associated with digital inequality and data
protection—nhighlight the importance of continued institutional strengthening and coordinated policy devel-
opment.

From a policy perspective, the findings of this research suggest that the long-term sustainability of con-
stitutional reform requires targeted measures aimed at strengthening institutional capacity and ensuring ef-
fective implementation of legal norms. In particular, expanding judicial training in international human rights
law, improving coordination among constitutional institutions, and promoting nationwide legal awareness
programmes could significantly enhance the practical realization of constitutional guarantees. In addition, the
continued development of digital justice systems should be accompanied by comprehensive regulatory
frameworks addressing cybersecurity risks, personal data protection, and equal access to technological infra-
structure.

Future research should focus on the long-term evaluation of judicial practice, the accessibility and ef-
fectiveness of digital justice mechanisms, and the evolving role of oversight institutions in safeguarding con-
stitutional rights. Comparative studies of constitutional modernization processes in other Central Asian states
may also contribute to a deeper understanding of regional legal transformations and the diversity of institu-
tional approaches to implementing international human rights standards.

Overall, the experience of Uzbekistan demonstrates that constitutional reform should be understood as a
continuous and multidimensional process rather than a single legislative event. The effectiveness of constitu-
tional transformation depends not only on the adoption of progressive legal norms but also on the ability of
institutions, legal professionals, and civil society to ensure their consistent implementation in practice. In this
sense, the Uzbek reform model contributes to the broader scholarly discussion on constitutional moderniza-
tion in transitional legal systems and provides valuable insights into how national legal reforms can interact
with international human rights standards to strengthen the rule of law and democratic governance in con-
temporary societies.
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M.A. PaxumoBa

O30ekcTan Pecny0ukachbIHAAFbI a1aM KYKBIKTAPbI CAJIaChIHAAFbI
pedopmanap Ta:kipudecinaeri UHCTUTYIHHOHAABIK TPaHchopManus
JK9HE XATbIKAPAIbIK-KYKBIKTBIK 6JI1IeMaep

Makanana 2023 xbutel ©30ekcTan PecnyOnmuKachiHIa jKy3ere achIpbUFaH KOHCTHTYLHUSUIBIK KOHE COT pe-
(dopmanapbl KapacTBIPBUIBIN, OJapAbIH XaJbIKAPAIBIK aJaM KYKBIKTapbl CTaHIapTTapblHA COHKECTIri
TaJIlaHFaH. 3epTTeyle HWHCTHTYLHMOHAJIBIK ©3repicTep, COT IKYHeCiHIH LU(PIaHABIPEUTYEl JKOHE
XaJbIKapaIbIK KYKbIK HOpMallapblH YITTHIK 3aHHAMara €Hri3y Mocesenepi sepaeneHreH. Epekiie Haszap Om-
Oy/JICMEH MHCTHUTYTBIHBIH DPOJIiHE, COT TAYEJNCI3iriHe, MpoIecCyabIK KeMUIAIKTepre )aHe duenep, Oana-
Jap, KapT agaMaap MEH MYTEeIEKTiri 0ap TyJIFanap CUSKTHI Ocall TONTAPAbIH KYKBIKTAPbIH KOPFay TETIKTEepiHe
ayJaapbputafbl.  3epTTey YII  ONIeMIl  OMiCHAMANBIK MOJCIbIC HETI3NENTeH, SFHA HOPMATHUBTIK,
WHCTUTYIIHOHAIIBIK JkoHE (yHKIMOHANABIK. bym Tocin pedopmanmapaplH THIMAUIITIH JKOHE OJApIBIH
NPaKTUKAIBIK HATIKETIEPiH jKaH-KaKThl Oaramayra MyMKiHAik Oepeni. Kasakcran »xoHe KpIpreizcTanmeH
JKYPTI3UIreH CabICTRIPMAlbl TAJIAAY OHIPIIK YpIaicTepai xoHe O30ekcTaH pedopMaIapsl MOJIEIIHIH epeKIIe
KBIPJIApPBIH aHBIKTal/Abl. 3epTTey OapbICHIHIA JKETICTIKTEpMEH KaTap Oipkarap Maceleliep Jie KOpCeTireH,
aTanm aWTKaHOa pedopManapablH eHipiep OoliblHIIAa OipKenki XKy3ere acmaysl, HU(PIBIK TEHCI3TIK
TOyeKeNJepl JKOHE COT KaJApJapbIHBIH KociOM oJeyeTiHIeri OJIKBUIBIKTap. 3epTTey  HOTWKelepi
O30ekcrangarel 2023 KBUIFBI pedopManap agaM KYKBIKTApbIH KOPFayAbl, KYKBIK YCTEMJITiH JKOHE
MHCTHUTYLIMOHAJ/IBIK alIBIKTBIKTBI HBIFAUTYFa OaFbITTaFaH XKYHeli TaCUIIi KopCeTeTiHIH AaNenaei .

Kinm ce30ep: KOHCTHTYHIWSIIBIK pedopma, coT pedopmachl, agaM KYKBIKTapbl, OU(PIBIK COT TOpeiri,
OMOycMeH, HHCTUTYLIMOHAIIBIK TPaHC(OpMAaIKs, XaIbIKapalIbIK KYKBIK, CAJIBICTBIPMAIIBI TAJIIAY.

M.A. PaxumoBa

HNHcTuTYnHOHAJBbHASA TPaHCGOPMAIMSA U MeKIYHAPOAHO-TIPABOBbIE OPHEHTHPHI B
npaktuke pegopm B chepe npas 4esioBeka B PecnyOiinke Y30ekucran

B nannOIi cTaThe paccMaTpUBAIOTCS KOHCTUTYIIMOHHBIE U Cye0HbIe peOpMBI, pean3oBaHHbIe B PecmyOmn-
ke Y30ekucrat B 2023 roxy, ¢ aKIleHTOM Ha UX COOTBETCTBHE MEXYHAPOIHBIM CTaHIapTaM IpaB YelIOBEeKa.
B nccnenoBanny aHaMM3UPYIOTCSI HHCTUTYIMOHATIBHBIE TIPE0Opa3oBaHus, IH(POBU3ANHS IPABOCYIUS U WH-
Terpauus Me>KIyHapOAHO-IIPaBOBBIX HOPM BO BHYTpEHHEE 3aKOHOAaTeNsCTBO. Oco00e BHUMAHUE YIETseTcs
pomm oMOyIcMeHa, He3aBUCHMOCTH CyAeOHOH BIIACTH, IIPOLECCYaIBHBIM TapaHTHsIM 1 MEXaHH3MaM 3alluThI
YS3BUMBIX T'PYII HACEJICHHUs, BKIIIOUas KEHIINH, AeTel, MOKUIBIX JII0Jel U JIUI] C HHBATUIHOCThIO. Mccie-
JIOBaHHE OCHOBAHO Ha TPEXMEPHOH aHATNTHIECKOI MOJETH — HOPMAaTHBHON, HHCTHTYIIHOHAIBHON U (yHK-
LIMOHANILHOM, YTO MO3BOJISIET MPOBECTH KOMIICKCHYIO OLEHKY 3((GEKTUBHOCTH pedOpM M MX MPAKTHUECKUX
pe3yabraToB. CpaBHHTENbHBIN aHamn3 ¢ Kazaxcranom m KeIprei3cTaHOM BBISBISET PETHOHAIBHBIE TEHICH-
LIMM U YHUKaJbHbIe OCOOCHHOCTH y30eKckod monenu pedopM. B pabore ompenenstorcst Kak AOCTHKEHHUS,
TaK ¥ CYIIECTBYIOIIME NIPOOJIEMBI, BKIIOUas HEPAaBHOMEPHOCTh pealH3aluy peopM B PErHOHAX, PHUCKU
11(POBOTO HEPaBEHCTBA M HEJOCTATKU MPO(eCcCHOHATbHON MOATOTOBKH CyneOHBIX KaapoB. IlomydeHHbIE
pe3yabTaThl IEMOHCTPHPYIOT, 4To pedopmer 2023 roma B Y30eKHCTaHE NPEACTAaBISAIOT COOOH CHCTEMHBIH
HOAXOJ] K YKPEIJICHUIO 3aIUTHI IIPaB YeI0BeKa, BEpXOBEHCTBA IPaBa M MHCTUTYLIHOHAIBHON MPO3PAuHOCTH.

Kniouesvie crosa: KOHCTHTYIIOHHAS pedopMa, cyneOHas pedopma, IpaBa YenoBeka, udpoBoe MmpaBocyIue,
OMOyncMaH, ysI3BHMBIE TPYIIbI, WHCTHUTYILHOHANBHAS TpaHC(HOpPMAIs, MEXIyHApOAHOE IPaBO, CPAaBHHU-
TENBHBIN aHaIH3.
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Legal Limits on the Use of Digital Evidence in Cybercrime Cases:
Examining the right to privacy in the EU, and the Republic of Kazakhstan

Cybercrime investigations increasingly rely on intrusive digital techniques that can interfere with private life.
This article identifies minimum procedural safeguards that reconcile effective cybercrime enforcement with
respect for privacy. Using doctrinal and comparative legal analysis, it benchmarks Kazakhstan’s regulation of
intrusive investigative measures against standards developed by the European Court of Human Rights and
relevant European Union requirements, with reference to practices in selected member states. The study ex-
amines four techniques: interception of communications, access to traffic and location data, remote access to
digital devices, and the use of commercial spyware. The comparison shows that vague statutory bases and
weak supervision can turn crime-control tools into surveillance. At a minimum, privacy-compatible enforce-
ment requires prior independent authorization, clear limits on scope and duration, auditable rules for data
handling (storage, access, sharing, deletion), effective oversight and accountability, post-measure notification
when it no longer jeopardizes investigations, and accessible remedies. The article concludes with priority re-
forms for Kazakhstan to strengthen legal certainty and oversight while preserving investigative capacity.

Keywords: cybercrime, surveillance, privacy, intrusive measures, metadata, digital evidence, proportionality,
ECtHR, procedural safeguards, commercial spyware.

Introduction

Digital technology has expanded cybercrime and, at the same time, the investigative toolkit used to re-
spond to it. Interception, covert device access and large-scale data collection often operate in secrecy and can
cut deeply into private life. When the legal basis is drafted broadly or procedural checks are thin, legitimate
investigation can slide into disproportionate interference. This article therefore maps the minimum legal and
procedural safeguards that should accompany such measures, using European human rights jurisprudence
and Kazakhstan’s evolving regulatory framework as the core points of reference. It explains how the ECtHR
has interpreted and adjusted the principles of proportionality and legal certainty under Article 8 of the
ECHR. Scholars like Robert Alexy [1] and Aharon Barak [2] have shaped the test around legality, legitimate
aim, necessity, and balancing. In surveillance law, there is an ongoing debate about how proportionality
works in practice. Some focus on security and point to the scale and speed of cyber threats, arguing that
broader legislative powers are needed, as Orin Kerr’s flexible approach to digital searches demonstrates [3].
Others, including David Cole [4] and Neil Richards [5], warn that secrecy and technology gaps can lead to
abuse. They call for stronger judicial oversight, narrower legal authorization, and strict safeguards before and
after surveillance.

These disagreements surface in debates over bulk interception and metadata retention. Some say that
communications metadata differs from content data and does not require strong safeguards. Others argue that
metadata can reveal private information about people. European case law and academic writing increasingly
support this view. There is also debate about how much freedom authorities should have in national security
and cybercrime cases. Some scholars argue that greater flexibility is needed in complex situations. Others
warn that excessive discretion can weaken legal standards and oversight. The literature is also split between
those who focus on legal rules and those who use social or empirical methods to study safeguards in practice.

The biggest disagreements are about remote device access and commercial spyware. Unlike traditional
interception, spyware can secretly and continuously collect a wide range of data from digital devices. Schol-
ars writing on the Pegasus case and “mercenary surveillance”, including Rowan Philp [6], argue that spyware
blurs the line between targeted interception and general searches. This challenges current proportionality
standards. They see spyware not only as more intrusive but also as a new kind of state power. They argue
that this requires new safeguards.
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On the other hand, some scholars who focus on security see spyware as a more advanced version of ex-
isting investigative tools. They believe that current judicial approval systems can handle these technologies
with proper oversight. The main debate is whether spyware should be regulated as interception or as a gen-
eral digital search, given its broad, secretive nature. This issue relates to key principles established under Ar-
ticle 8 of the ECHR. These include foreseeability, scope limitations, effective oversight, and protection
against abuse. It also ties into broader debates in surveillance studies. For example, David Lyon [7] analyzes
how constant monitoring and counter-terrorism tools become standard law enforcement practices.

Even though research on this topic has grown since the Pegasus Project, there is still no clear way to
link the level of technological intrusion to the safeguards needed. Most studies focus on exposing abuse or
making broad human rights arguments. Few connect the European Court of Human Rights’ proportionality
rules to specific digital investigative powers. This article seeks to fill that gap by creating a system that aligns
investigative measures with the core procedural protections in European human rights law. It explains how to
balance effective investigations with the protection of private life under the rule of law. As surveillance ex-
pands, policymakers face a new challenge. How long can human rights principles stay strong if advanced
spyware keeps moving faster than legal safeguards?

The demand for effective investigative tools is easy to understand when set against current incident lev-
els. The UK Cyber Security Breaches Survey 2025 reports that 43 % of organisations experienced cyber in-
cidents or attacks in the past year [8]. In Germany, studies on economic crime estimate annual losses of EUR
289.2 bhillion, with cyberattacks accounting for a substantial share [9].

In Kazakhstan, official Ministry of Internal Affairs reporting on the results of 2025 confirms both the
scale and complexity of cyber-enabled offending. According to the Ministry, 40 % of all registered offences
are fraud, and 60 % of those fraud cases are committed through the internet [10]. Year-end official reporting
also states that 84.5 million fraudulent calls were blocked in 2025, 13 call centers were dismantled, and 56
criminal cases were investigated in relation to so-called “droppers” [11]. These figures help explain why in-
vestigations increasingly turn to privacy-intrusive measures such as interception, access to traffic and loca-
tion data, covert monitoring, searches of digital devices, and, in some cases, commercial spyware.

The article proceeds in three steps. First, it summarizes the ECtHR’s approach under Article 8 and the
safeguards the Court expects for covert surveillance. Second, it reviews key EU requirements governing ac-
cess to and retention of communications data. Third, it assesses Kazakhstan’s rules on digital evidence and
online investigative measures, read together with national cybersecurity policy.

In Kazakhstan, the relevant rules are dispersed across several intersecting regimes: national security, in-
formation and communication technologies (ICT) and information security regulation, criminal law on
informatization and communications offences, and new digital regulation. Key instruments include the Law
on National Security [12], Government Resolution No. 832 on ICT and information security [13], Chapter 7
of the Criminal Code [14], the Digital Code [15] and the Concept of Cyber Shield of Kazakhstan [16]. Taken
together, these sources reflect a growing policy emphasis on strengthening investigative capacity while ac-
knowledging constitutional limits and privacy safeguards.

Against that backdrop, the article specifies what “minimum safeguards” should mean in practice when
digital evidence is collected through interception, access to metadata, remote device measures, or commer-
cial spyware. The analysis uses ECtHR standards and EU member-state practice as benchmarks and then
tests the Kazakh framework against them. The goal is practical: recommendations that increase legal certain-
ty and oversight without weakening lawful cybercrime enforcement.

Future research can sharpen these findings by testing how safeguards operate in practice (for example,
how authorisation, logging and oversight work in real investigations), by tracking new surveillance tech-
niques, and by expanding the comparison to additional jurisdictions. Such work would help specify how se-
curity objectives can be pursued without normalising routine, unchecked intrusion into private life.

Methods and materials

The paper combines doctrinal analysis of legislation and case law with a structured comparison of safe-
guards across jurisdictions. For the ECtHR strand, the analysis focuses on Article 8 standards for secret sur-
veillance and interception, with reference to Klass and Others v. Germany, Roman Zakharov v. Russia, and
Big Brother Watch and Others v. the United Kingdom.

For the comparative strand, the article contrasts the EU, ECtHR standards and Kazakhstan across four
dimensions: the legal bases for intrusive measures; the authorisation and oversight architecture; data-
handling rules (retention, access and deletion); and available remedies. Alongside primary sources, the re-
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view draws on secondary legal literature, policy analysis and publicly available materials on the deployment
and regulation of mercenary spyware.

To connect doctrine with practice, the study also uses incident statistics, sector reports and publicly re-
ported cases. The ECtHR tests of legality, legitimate aim, necessity and proportionality serve as the organis-
ing framework for assessing interception, metadata access, remote device measures and commercial spy-
ware, and for identifying the safeguards that should accompany these powers.

Finally, the comparative findings are checked against publicly available information on cyber incidents
and surveillance tools. This step reduces the risk of purely abstract conclusions and supports recommenda-
tions focused on legal certainty, independent oversight and workable safeguards for cybercrime investiga-
tions.

Results

Digital evidence in cybercrime cases ranges from basic requests for subscriber or IP information to
highly intrusive measures such as real-time interception, remote device access, and large-scale or cross-
border data acquisition. The degree of intrusion depends not only on whether content is accessed, but also on
the breadth of associated communications data. Even where content is never read, metadata (time, location,
duration and counterparties) can reveal sensitive aspects of private life.

Commercial surveillance software refers to tools produced by private vendors that covertly collect, ex-
tract or intercept data from devices. Products such as Pegasus and Predator are marketed as counter-terrorism
and anti-crime tools, yet reporting across jurisdictions shows their use against journalists, activists, public
figures and private citizens [17]. Because such tools can activate microphones and cameras, access media
files and extract stored data without the user’s knowledge, the resulting interference is often comprehensive
rather than limited. Amnesty International’s Security Lab published a forensic methodology report explain-
ing technical traces associated with Pegasus infections and attempted infections [18].

Kazakhstan also illustrates these broader risks. Amnesty International reported Pegasus infections on
the mobile devices of several Kazakhstani civil society activists in 2021. These episodes underline a practical
gap between formal legal limits and effective oversight: where notification, transparency and independent
control are weak, the risk of excessive or misdirected surveillance increases, and trust in digital investiga-
tions erodes [18].

On this basis, the investigative measures in cybercrime cases can be grouped by their level of intrusion.
Each group is equipped with basic procedural safeguards, in line with ECtHR standards and common Euro-
pean practices.

1. Highly intrusive actions require prior independent authorization. This includes interception of com-
munications, remote device access, or use of commercial spyware. These measures must rely on clear legal
grounds, have strict time limits, and be overseen by an independent authority.

2. Moderately intrusive measures, such as the collection of metadata and limited access to communica-
tions data, must be guided by a clearly defined purpose and scope. These actions require established proto-
cols for data minimization, retention, and deletion, as well as comprehensive audit trails.

3. Low-intrusiveness actions include requesting basic subscriber or IP information and using aggregat-
ed datasets. Clear guidelines must control data storage and deletion. When possible, notification and mecha-
nisms for seeking remedies should be provided.

This classification clarifies each category and links it to minimum safeguards. It promotes legality, ne-
cessity, and proportionality. It also encourages transparency and public trust in cybercrime investigations.

On this basis, the article proposes a typology of investigative measures by intrusiveness and links each
type to a baseline set of safeguards derived from ECtHR standards and European practice. The typology
helps identify areas where the legal framework leaves broader discretion to investigative authorities.

A major challenge in legal regulation is distinguishing between traditional interception of communica-
tions and direct access to digital devices. Traditional interception is relatively well-regulated in many juris-
dictions, including Kazakhstan. However, current legal policies usually lack explicit provisions for remote
device access or government hacking. Such practices may constitute a significantly more intrusive form of
surveillance.

Where these minimum safeguards are defined in law and applied in practice, digital evidence can be
gathered effectively without undermining the right to private life. The comparative analysis therefore treats
safeguards not as obstacles to investigations but as conditions for lawful evidence-gathering and for main-
taining public trust in cybercrime enforcement.
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These concerns are reflected in the legal tests applied in Europe. Under Article 8 of the ECHR [19], any
interference with private life must be “in accordance with the law”, pursue a legitimate aim (including the
prevention of crime), and be “necessary in a democratic society”. The ECtHR has consistently stressed that
secrecy increases rather than reduces the need for “adequate and effective safeguards against abuse” [20]. In
cybercrime investigations, operational efficiency therefore cannot substitute for a clear legal basis and robust
procedural guarantees. Kazakhstan’s constitutional framework also recognizes data protection. Since 1995,
Article 18 of the Constitution guarantees privacy and the confidentiality of correspondence and communica-
tions, providing a baseline for assessing digital investigative powers [21]. In addition, constitutional amend-
ments are currently under public and expert discussion: the published draft of the new constitutional text ex-
plicitly guarantees protection of personal data against unlawful collection, processing, storage, and use, in-
cluding in the digital sphere, thereby elevating personal data protection to the constitutional level [22].

Kazakhstan’s approach to cybersecurity law has evolved from fragmented regulations to a cohesive le-
gal framework. Foundational legislation formed the basis for later advancements. A key milestone was the
2015 Law “On Informatization”, establishing regulations for information systems, electronic resources, gov-
ernment databases, and information security [23]. The 2017 “Cyber Shield of Kazakhstan” [16] was built on
these efforts by developing national protection for information infrastructure, enhancing cyber-resilience,
and formalizing incident response. Its explicit policy objectives enabled the development of new institutions
and legal instruments. Further progress came with the 2026 Digital Code of Kazakhstan, consolidating digi-
tal technology, data, information systems, and security regulations [15]. These developments show Kazakh-
stan’s shift from fragmented to comprehensive digital and cybersecurity management. For cybercrime inves-
tigations, the key question becomes how these instruments translate into concrete limits, oversight and data-
handling rules that protect privacy while allowing lawful evidence collection.

Applying the typology of digital investigative measures by level of intrusiveness helps analyze how
Kazakhstani law provides procedural safeguards and highlights areas where officials have broad discretion.
For highly intrusive actions like interception, spyware use, or remote device access, prior independent ap-
proval, legal grounds, strict time limits, and oversight are essential. Moderately intrusive measures, such as
metadata or limited communications data collection, need a clear purpose and scope, rules for data minimiza-
tion and deletion, and thorough audit trails. Less intrusive actions, such as requesting subscriber information
or aggregated data, should follow transparent rules for information storage and deletion and provide notifica-
tion and remedies where possible. Clearly stated and enforced safeguards allow authorities to lawfully collect
evidence without violating privacy, fostering confidence in cybercrime enforcement.

Discussion

Judicial practice of the ECtHR

Privacy and freedom of expression may be restricted, but only under the established three-part test: the
interference must be prescribed by law, pursue a legitimate aim, and be necessary and proportionate in a
democratic society. “Prescribed by law” requires accessible and foreseeable rules and safeguards that con-
strain discretion, which is particularly important for covert surveillance. Necessity and proportionality re-
quire that any measure be tightly limited in scope and duration, subject to effective independent oversight
and remedies, and applied without discrimination [20].

In cybercrime cases, the ECtHR is the key European benchmark for assessing covert surveillance under
Article 8. Its judgments translate legality, necessity and proportionality into operational requirements for in-
terception and other forms of digital data collection. Interception of content is treated as especially sensitive
because it exposes intimate communications and is typically conducted in secrecy.

The Court’s interception jurisprudence therefore insists on safeguards that make the circumstances and
procedures foreseeable. Put differently, the legal framework must do more than authorise interception: it
must embed controls that prevent routine or open-ended monitoring.

Klass and Others v. Germany and Roman Zakharov v. Russia illustrate this point [24, 25]. Both cases
emphasise that interference must be “in accordance with the law”, pursue a legitimate aim, and be accompa-
nied by practical safeguards that make necessity and proportionality real rather than rhetorical. The Court
points, for example, to limits on affected persons and qualifying offences, time limits, retention and destruc-
tion rules, supervision arrangements and avenues for challenge.

Big Brother Watch and Others v. the United Kingdom extends the same logic to bulk regimes. The
Grand Chamber accepted that bulk interception is not automatically incompatible with the Convention, but it

50 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Legal Limits on the Use of Digital...

required “end-to-end” safeguards: authorisation, selection, examination, storage and oversight must each be
constrained and reviewable [26].

Cyber incidents create pressure for speed and technical sophistication. ECtHR case law nevertheless
treats safeguards as non-negotiable. Operational convenience does not justify bypassing legality, independent
authorisation, effective oversight or remedies, even in serious security contexts.

Across this jurisprudence, a recurring set of minimum safeguards can be distilled: accessible and fore-
seeable laws; limits on affected persons and qualifying offences; prior independent authorisation; strict time
limits and clear extension rules; clear rules for handling, retaining and deleting collected data; independent
oversight; and effective remedies and, where compatible with the investigation, notification.

The Grand Chamber in Big Brother Watch reaffirmed that even with bulk interception, “end-to-end”
safeguards are required. These measures protect private life rights from authorization through data retention
to subsequent oversight [26].

ECtHR practice also suggests that safeguards do not only protect privacy: they support the reliability of
digital evidence and the legitimacy of enforcement. Conversely, episodes involving commercial spyware
show how secrecy, weak oversight and limited transparency increase the risk of arbitrary interference and
downstream evidentiary disputes.

Judicial practice of the European Union member states

Within the EU, rules on digital evidence operate alongside a broader data-protection and cybersecurity
framework. The GDPR sets baseline requirements for lawful processing, storage and deletion of personal
data and protects rights such as access, rectification and erasure [27]. In parallel, cybersecurity instruments
(including NIS2) push organisations toward risk management, incident reporting and resilience
measures [28].

European courts generally treat proportionality and independent control as the organising principles for
digital evidence. They draw a clear line between indiscriminate surveillance and targeted monitoring: large-
scale collection requires explicit legal authority, specified purposes and strong external oversight. Targeted
measures, by contrast, are more easily justified when they rest on concrete suspicion and are time-bound.

Recent CJEU debates have been shaped by investigations into encrypted communication services, nota-
bly EncroChat and Sky ECC. These platforms offered modified devices and secure messaging that compli-
cated conventional interception. Public reporting indicates that EncroChat had roughly 66,000 users across
122 countries before its 2020 dismantling and that investigators relied heavily on large datasets captured
through technical operations.

The CJEU has not directly ruled on the substantive legality of the underlying hacks; its analysis has in-
stead focused on the procedural conditions for cross-border use of the resulting data. On 30 April 2024, in
Case C-670/22, M.N. (EncroChat), the Court considered whether European Investigation Orders (EIOs) is-
sued by a German public prosecutor could be used to obtain EncroChat data collected in France.

The Court held that a public prosecutor may issue an EIO to request transfer of data already collected in
another EU country, provided that the same rules would apply domestically and that national courts can re-
view the measure for compliance with fundamental rights. It also clarified that Article 31 of Directive
2014/41/EU treats “interception of telecommunications” in functional terms, capturing operations that pro-
vide access to communications data regardless of the precise technical pathway.

As to remedies, the Court indicated that exclusion of evidence is not automatic even where violations
are found. Admissibility remains largely governed by national law, but fair-trial rights set limits: if the de-
fence cannot effectively test key evidence obtained through an EIO, a court may need to disregard that evi-
dence to preserve fairness [29].

In Ekimdzhiev and Others v. Bulgaria, the Court determined that Bulgaria’s surveillance and data reten-
tion framework lacked sufficient safeguards. Although nominally “targeted”, ambiguous legal standards, re-
stricted judicial oversight, and inadequate remedies rendered the regime comparable to mass surveillance.
The Court underscored that the mere existence of such legislation may infringe upon privacy. Safeguards
must be effective in practice rather than solely in theory [30].

In Tele2 Sverige and Watson, the CJEU held that European Union law prohibits indiscriminate data re-
tention. Only targeted retention for the investigation of serious crime is permissible, provided it is subject to
stringent conditions and prior review by a court or an independent authority. The Court established that mass
data collection contravenes EU privacy standards, except in exceptional national security circumstances. In-
vestigative access must be subject to robust independent oversight [31].
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After Ekimdzhiev and Tele2, the Court further tightened access to communications metadata. In H.K. v
Prokuratuur, it required prior independent authorization—preferably judicial—before law enforcement may
access such data, save for genuine emergencies. Allowing prosecutors to authorise access on their own was
found incompatible with proportionality and effective legal protection. Therefore, only an independent party
may authorize access to communications metadata; this authority should not be granted to the public prose-
cutor [32].

In M.N. (EncroChat), the CJEU addressed cross-border use of previously collected EncroChat data. It
confirmed that an EIO may be used to request transfer of such data and that prosecutors may issue EIOs
where national law permits. Necessity and proportionality remain required; the Court indicated that individu-
alized suspicion for every user is not always mandatory. It also recognised that confidentiality of hacking
methods does not automatically bar evidence, provided defence rights are respected; where the defence can-
not effectively challenge the material, exclusion may be necessary. The judgment reiterated notification du-
ties in cases of transnational interception [33].

Taken together, these cases point to a pragmatic but rights-constrained line: large investigations and
cross-border cooperation are possible, but only under a framework that preserves independent oversight and
fair-trial guarantees. Admissibility is therefore linked to both the lawfulness of collection and the defence’s
ability to challenge it.

In this sense, proportionality and independent control are not abstract ideals but practical conditions for
the sustainable use of digital evidence. Successes against encrypted-crime networks do not remove the need
for targeted powers, clear legal authority, strict retention rules and effective remedies.

Digital Surveillance and Human Rights in Kazakhstan

Cybercrime and internet-enabled fraud remain a significant enforcement challenge in Kazakhstan, in-
creasing the practical demand for reliable digital evidence collection and preservation. Official Ministry of
Internal Affairs reporting indicates that fraud now accounts for 40 % of all registered offences in the country,
and that 60 % of those fraud cases are committed through the internet. Year-end official reporting for 2025
also states that 84.5 million fraudulent calls were blocked, 13 call centers were dismantled, including centers
operating abroad, and 56 criminal cases were under investigation in relation to so-called “droppers” [10, 11].
These indicators help explain why law-enforcement authorities increasingly rely on privacy-intrusive inves-
tigative tools such as interception, access to traffic and location data, covert monitoring, searches of digital
devices, and other digital tracing measures. At the same time, broader official reporting on countering cyber-
crime shows the growing institutional emphasis on preventive, technical, and investigative responses, which
further reinforces the need for clear legal bases, independent authorization, and effective oversight consistent
with human rights standards [34].

Kazakhstan’s rules on digital evidence are spread across national security legislation, information-
security regulation and criminal procedure, which makes the framework difficult to navigate and weakens
transparency for data subjects [35]. This fragmentation also complicates accountability: different bodies may
rely on interception, remote device access or large-scale data collection without a single, legible set of pro-
cedural guarantees.

International and domestic law permit interference with private life only for limited aims (for example,
national security or crime prevention) and only through procedures that make those limits operational. In
Kazakhstan, the reported gap between formal rules and day-to-day practice points to deficits in transparency,
notification and external control especially where intrusive measures are conducted covertly.

Kazakhstan’s experience also mirrors a broader pattern: commercial spyware enables sophisticated sur-
veillance with limited accountability. Tools originally developed for counter-terrorism have been document-
ed as being used against journalists, activists and public figures in multiple countries [36]. Where procure-
ment and deployment are opaque, it becomes difficult to assess legality, necessity and proportionality in con-
crete cases.

International responses to spyware are evolving. Courts and regulators in other jurisdictions have begun
to impose consequences on vendors whose tools facilitate unlawful surveillance. For example, in 2025 a U.S.
court ordered NSO Group to stop targeting WhatsApp users and addressed damages in related litigation [37].
Although the proceedings occurred outside Kazakhstan, they signal a wider regulatory shift toward vendor
accountability.

Kazakhstan’s information infrastructure also remains vulnerable to cyberattacks, as the 2024 iSoon data
leak illustrated. Such incidents highlight how dependence on particular technology ecosystems can create
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systemic exposure. From a safeguards perspective, they also matter because insecure systems amplify the
harm of surveillance: data extracted unlawfully or retained excessively becomes easier to misuse or leak.

Against this background, Kazakhstan can strengthen the legal framework for digital surveillance
through a small set of priority measures: require prior judicial authorization for the most intrusive powers;
assign clear competence rules and independent oversight; set explicit limits on scope, duration and permissi-
ble methods; and adopt enforceable rules on storage, access, logging, deletion and, where compatible with
investigations, notification. These measures are aimed at improving legality and accountability, not at con-
straining lawful cybercrime enforcement.

Beyond legal design, alignment with international standards depends on routine “effectiveness-and-
rights” reviews of investigative powers, clear operational guidance and institutional capacity for oversight.
The objective is straightforward: evidence should be obtained in a manner that courts can trust and that indi-
viduals can contest when limits are exceeded.

Conclusions

This article examined the expanding digital investigative powers in the context of cybercrime and as-
sessed the safeguards required for privacy and human rights. A comparative analysis shows that digital evi-
dence may be lawfully obtained only when intrusive powers are matched by enforceable safeguards. Both
ECtHR and EU frameworks require prior independent authorization for intrusive measures, clear limits, ef-
fective oversight, strong data-handling requirements, and meaningful remedies. Without such safeguards,
privacy is threatened and the legitimacy of enforcement undermined.

Kazakhstan has initiated reforms to align more closely with these standards, including adopting the Dig-
ital Code and enhancing constitutional protections for personal data. Article 18 of the Constitution safe-
guards the privacy of correspondence and personal data, while the Digital Code (2026) clarifies the man-
agement of data, digital technologies, information systems, and cybersecurity. Chapter 7 of the Criminal
Code and Government Resolution No. 832 further delineate procedures for accessing digital data. Neverthe-
less, regulatory fragmentation and limited oversight continue to create legal uncertainty. To address this, Ka-
zakhstan should prioritize establishing specific, enforceable rules for independent authorization, oversight,
data retention and deletion, and accessible remedies based on ECtHR and EU benchmarks, ensuring clear
and actionable protections for digital investigations.

A key contribution of this analysis is the typology that categorizes investigative powers by their level of
intrusiveness and aligns each category with specific, actionable safeguards derived from ECtHR and EU
practice. This framework offers policymakers a practical method for calibrating protections to the risks asso-
ciated with different investigative measures.

As surveillance technologies evolve rapidly and operate across borders, legal frameworks require peri-
odic review and recalibration. For Kazakhstan, the primary recommendation is to develop and rigorously
implement a comprehensive system of independent authorization, clear procedures, and strong oversight
mechanisms for digital investigations. This is essential for translating international best practices into effec-
tive, practical safeguards that maintain the balance between security and rights protection.

Ultimately, robust safeguards are not obstacles but the foundation of lawful and effective evidence-
gathering, enabling sustainable cybercrime enforcement and fostering enduring public trust. As digital chal-
lenges accelerate, Kazakhstan’s commitment to strong legal and institutional protections will determine its
success in protecting both security and fundamental rights.
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. Oteren

KuoOepkbliImbIc icTepingeri un@pibIK 1djejaeMelepai nangajianyabiH
KYKBIKTBIK mekTepi: Eyponauabik ogak xoHe Kazakcran Pecny0inkacnl
TIKipUOECiHIe JKeKe oMipre KOJI CYKNayIbUIBIK KYKbIFbIH TAJay

KubepkpuiMbICTapABl Teprey OapFaH caiiblH JKeKe OMipli KypMeTTey KYKBIFbIHA eleyili KOJ CYFaThIH
mudpabIK Tacinmepre cyiieHeni. Makana KHOEpKBUIMBICTapAbl THIMAI Kajarajaysia dKeKe cajara KOl
CYFBUIMAYIIBUIBIKTBI CaKTai OTHIPHII, YHIECTipyre MyMKIHIK OepeTiH eH TOMEHTI iC JKYpri3y KemiJIiKTepiH
aHBIKTAHpl.  J[OKTPMHANBIK  JKOHE  CaJbICTHIPMAJBI-KYKBIKTBIK  Tajjay  apkeuiel  KasakcraH
PecnyOnukackiHIaFel WHBA3MBTI TEPrey MApaJIAPbIHBIH KYKBIKTHIK PEXHMI AllaM KYKBIKTapbl >KOHIHAET1
EyponanblKk COTTBIH TNpPakTUKAChl, EypOnanblK OJAKTBIH TajlanTapbl koHe Eypomanblk OJaKkka Mylie
JKEKeJIeTeH MEMJIEKETTEePHAiH ToXipuOeciMeH JKyHemi Typae CalbICTHIphUIaABl. TepT KeH TapaiFaH ofic
KapacTBIPBUIIBL: XabapiaManapIpl KOJFa TYcCipy, TpaduK IeH opHajacy IepeKTepiHe KON KETKi3y, CaHIbIK
KYPBUIFBIIapFa KAIIBIKTaH KOJI JKETKi3y JKOHE KOMMEPIHMSUIBIK IIIMTHOHABIK OarJapiaMaliblK jKacaKTaMaHbI
Kosmany. Tanmay KYKBIKTBIK HETi3/iH OVJIBIHFBIPIIBIFEI MEH OaKbLIAyIbIH JKETKUIIKCI3IIr KbIIMBICKA KapChl
mapanap/sl 0akplIay KypaijapblHa aifHaIIbIpyFa KaOlIeTTi eKeHAiriH kepcerei. KyKbIK KOIIaHyAbIH KeKe
eMipre KOJI CYFBUIMAyIIBUTBIK KYKBIFBIMEH YIJIECIMLTIT, KeM JIeTeH e, aj/[bIH aja TAyelci3 pyKcaT ajJyMeH,
TaKpIPBIIKA HAKTBl MIEKTEYJIep MEH Mep3iMAEPMEH, JEpeKTepPMEH IKYMBIC ICTEyIiH TeKCepileTiH
epexernepiMeH (cakray, KOl XKeTKi3y, Oepy, *O0I0), THIMII KaJaraiay »oHe ecell Oepy, Oyi1 Tepreyre Kayimn
TOHJIPMEHTIH 11apa asKTaJFaHHAH KeHiH TyJiFara xabapiay )oHe KOJDKETIMII KYKBIKTBIK KOpFay Kypajaapsl
apKpUIbl KamTamackl3 erineni. KopbithiHapina KasakcraH ymriH KYKBIKTHIK afKbIHABIK MEH KaJarajiayjbl
KYLIeiTeTiH, 6ipak Teprey aJeyeTiH cakTalThIH 0achiM pedopmarap YChIHbLUIAIbL.

Kinm co30ep: xubepkpuIMBbIC, Oakpliay, jKeKe ©Mip, HHTPY3WBTI IIapajap, MeTaaepeKTep, LU(PIBIK
nmonengeMenep, npomopunoHanaplk, EAKC, mpoueccyanablk KeHIIIKTep, KOMMEPLUSJIBIK IIMHOHJIBIK
Oargapiamarap.

. Yreren

IIpaBoBbIe npenesbl HCNOJIb30BAHUA HM(POBBIX 10KA3aTENLCTB 110 Je1aM
0 KnOeprnpecTynjeHusix: odecneyeHne NpaBa Ha HENMPHUKOCHOBEHHOCTh YaCTHOM
skn3HU B npakTuke EC u Pecmy0sinku Kazaxcran

PaccrnenoBanus kubepnpecTyIieHUH BCE Jallle ONMUParoTCs Ha WHBA3UBHbBIE LU(POBBIE METOABI, CIIOCOOHBIE
CYILECTBEHHO 3aTParuBaTh MPaBo Ha yBa)KEHHE YaCTHOM >ku3HHU. CTaThs ONpeAenseT MUHUMANIbHbIE MPOLEC-
CyaJIbHbIE TapaHTUH, ITO3BOJIIONIHNE codeTaTh d(PQEKTHBHOE MpecIeNoBaHle KHOepIpecTyIUIeHHi ¢ coOio-
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D. Utegen

JICHHEeM HETIPUKOCHOBEHHOCTH NPHUBAaTHOH cdepbl. Ha 0cHOBE JOKTPUHAIBHOIO M CPABHUTEILHO-IIPABOBOTO
aHanu3a MPOBOIMTCS COIMOCTABICHUE MpaBoBoro pexknMa PecmyOnuku Kasaxctan ¢ moaxomamu EBpomeii-
CKOToO Cyza I0 TpaBaM uelloBeKka U TpeboBaHUsIMU EBpornelickoro coro3a ¢ yuéToM NMpakTHK OTAENBHBIX TO-
cynapcTB — uieHoB EBpomnelickoro corsa. PaccmarpuBaroTcs 4eThlpe paclpoCTpaHEHHbIE TEXHUKH: Hepe-
XBaT COOOIICHNHT, TOCTYI K JaHHBIM TpaduKa U MECTOIIOIOKEeHUS, yIAIEHHBIN TOCTYII K IU(PPOBEIM YCTPOii-
CTBaM ¥ IPHMEHEHHE KOMMEPUYECKOro IIIMHOHCKOTO MporpaMMHOro obecredenns. Iloka3aHo, 4To pacIuIbIB-
YaThle TIPaBOBbIE OCHOBAHMUS M HEZOCTaTOYHBIH KOHTPOJIb CHOCOOHBI IIPEBpAIaTh MEphl OOPEOEI ¢ PeCcTyII-
HOCTBIO B MHCTPYMEHTHI HabmojeHus. COBMECTUMOCTh IIPABOIPHMEHEHUSI C NMPABOM HAa YAaCTHYIO >KU3Hb
obecrieqnBaeTcs, Kak MUHUMYM, IIPeABAapUTEIbHBIM HE3aBUCUMBIM CAaHKI[HOHUPOBAHUEM, YETKUMH IIpefiela-
MH MO MPEAMETY U CpOKaM, IIPOBEPSIEMBIMHU TPaBUIIaMU 00paIleHHs C JaHHBIMH (XpaHEHue, HOCTYII, Tepeaa-
Ya, yHUYTOXXCHHE), 3PHEKTUBHBIM HA30POM U OTUETHOCTHIO, yBEJOMJICHUEM JIMIIA MOCIE 3aBEPILCHHS Me-
PBI, KOTJa 3TO HE CTaBUT MOJ Yrpo3y paccieJOBaHUE, U JOCTYIHBIMU CPEJCTBaMU IIPaBOBOH 3amuThl. B 3a-
KJTIOYEHHE TpeIaraloTcs NPHOPUTETHBIE pedopMbl IS YCHIEHHS MPaBOBOH ONPENenEHHOCTH U KOHTPOIIS
IIPU COXPAHEHUU CIEJCTBEHHOIO IOTCHIIMAIA.

Kniouesvie crosa: xubepnpecTyIHOCTh; HAONIOICHNE; YACTHAS JKU3Hb, WHTPY3UBHBIC MEPHI, MCTaJlaHHBIC;
MUQpPOBEIC JOKa3aTelIbCTBA; MpomnopiroHankHOcTh;, ECIIY; mporeccyanbHble TapaHTHH; KOMMEpPUYECKOe
mnunoHckoe I10.
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International and national practices of mediation in conflict resolution and nuclear
disarmament: analysis of legal mechanisms and instruments

Amid rising conflict intensity and persistent risks of nuclear escalation, mediation is treated as a legal and in-
stitutional mechanism of de-escalation complementing non-proliferation and disarmament regimes. The study
aims to identify, compare and assess international and national mediation practices in armed conflict settle-
ment and nuclear disarmament negotiations, and to map key legal instruments (mandates, procedural guaran-
tees, and interfaces with verification and sanctions compliance). The study’s original contribution lies in de-
veloping a legal checklist of mediation design parameters, introducing the concept of “verifiable confidential-
ity” and constructing a multilevel model linking international mediation standards, domestic implementation,
and verification mechanisms. The methods combine comparative law and doctrinal analysis of treaties and
soft law standards, case studies, and institutional review of mediator mandates. The results show that effec-
tiveness increases when powers and neutrality criteria are predefined, transparency is ensured while protect-
ing confidentiality, and mediation is legally linked to monitoring and implementation mechanisms, including
safeguards. A multilevel model aligning international norms with national implementation is proposed, ex-
panding crisis prevention options and informing mediation statutes, envoy mandates, and protocols for dis-
armament talks.

Keywords: Mediation, international law, national legal mechanisms, conflict resolution, nuclear disarmament,
negotiation processes, multi-level mediation.

Introduction

The relevance of this study stems from the fact that the growing number and complexity of modern
armed conflicts is accompanied by an exacerbation of nuclear risks and higher demands on the quality of
negotiation procedures. In such circumstances, mediation acts not only as a diplomatic practice but also as a
legal mechanism that sets standards for the legitimacy and manageability of dialogue, as well as the respon-
sibility of the mediator and the parties. At the same time, the treaty regime for nuclear disarmament is devel-
oping: The Treaty on the Prohibition of Nuclear Weapons (further TPNW), which entered into force on Jan-
uary 22, 2021, enshrines a set of prohibitions (including prohibitions on the development, testing, produc-
tion, acquisition, possession, use, and threat of use) and imposes on states the obligation to prevent and sup-
press prohibited activities within their jurisdiction [1]. The legal dilemmas of disarmament in a changing
strategic environment are systematically discussed in modern foreign literature on international non-
proliferation law [2].

The aim of the paper is to analyze international and domestic practices of mediation in conflict resolu-
tion and in the process of nuclear disarmament through the prism of legal mechanisms and instruments.

To achieve this aim, the following objectives are set:

- to systematize the normative benchmarks of “effective mediation” (preparedness, consent of the par-
ties, impartiality, inclusiveness, and national ownership) [3];

- to identify legally salient elements of negotiation design (the mediator’s mandate, legal status and
powers, the confidentiality regime, procedural safeguards, and the role of expert support);

- to relate mediation approaches to disarmament obligations and to verification regimes that build con-
fidence in the irreversibility of the measures adopted [4].

Contradictions are observed in both theory and practice. On the one hand, United Nations guidance
documents proceed from the principles of voluntariness, consent of the parties, impartiality, and inclusive-
ness as conditions for trust and the sustainability of the process [3]. On the other hand, contemporary empiri-
cal research indicates that “coercive” mediation—where the mediator simultaneously employs leverage
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through external military support to one of the parties—increases the likelihood that negotiations will begin
and that agreements will be concluded, yet reduces their durability [5].

Within the disarmament sphere, an additional tension becomes apparent: the aspiration for confidenti-
ality and flexibility in negotiations conflicts with the need for detailed verification and public demonstration
of compliance. According to the United Nations Institute for Disarmament Research (further UNIDIR), veri-
fication under the TPNW should be viewed as a cooperative process enabling a State to demonstrate fulfil-
ment of its obligations [4].

The research gap lies in the insufficient integration of the legal theory of mediation with the legal re-
gimes of nuclear disarmament and their domestic implementation: debates on conflict mediation and on dis-
armament compliance often develop in parallel. The author’s position is grounded in an institutional—legal
synthesis of these schools. Mediation is conceptualized as a legally formalized technology of conflict man-
agement, which makes it possible to refine the set of legal instruments (procedures, mandates, responsibility
regimes, and verification protocols) that are relevant-given a high risk coefficient-to negotiations in the field
of international security [2].

The research field on which this work is based can be usefully divided into three interrelated aspects.
The first consists of normative and methodological approaches to “effective mediation” developed within the
UN and emphasizing the consent of the parties, impartiality, inclusiveness, and national responsibility as
conditions for the sustainability of the negotiation process [3]. The second is represented by studies devoted
to the international legal and institutional aspects of nuclear disarmament, including issues of verification,
demonstration of compliance with obligations, and confidence in the irreversibility of the measures taken [2,
4, 7]. The third encompasses the literature on the national implementation of prohibitive regimes and the
influence of external pressure on the sustainability of negotiation results [5, 6]. However, these areas have
largely developed separately, while the legal design of mediation, verification, and the internal compliance
framework require joint analysis. This study aims to overcome this theoretical and applied fragmentation.

Methods and materials

The object of the study comprises the legal mechanisms and instruments of mediation applied at the in-
ternational and domestic levels in the settlement of armed conflicts and in negotiations related to nuclear dis-
armament and non-proliferation. The research design is qualitative and interdisciplinary, with a predomi-
nance of comparative-law and doctrinal approaches and selected elements of case-study analysis.

Units of analysis were selected through purposive sampling. The normative corpus included:

1. International treaties and related instruments governing disarmament and non-use (including treaty-
based prohibitions, implementation obligations, and control mechanisms);

2. Soft-law instruments and guidelines issued by international organizations on mediation;

3. Domestic legal sources on mediation, selected on the basis of the availability of an official text, the
representativeness of the relevant legal family, and the presence of institutionally formalized mediation pro-
cedures.

In parallel, a corpus of scholarly literature for 2021-2026 was compiled from international databases
(such as Scopus and Web of Science) and legal repositories, using the following key search expressions: “ef-
fective mediation”, “mandate”, “confidentiality”, “verification”, “compliance”, and “nuclear disarmament”.

Measurement proceeded through the operationalization of indicators of the legal design of mediation: a)
the mediator’s mandate and the limits of authority; b) standards of neutrality; c) regimes of confidentiality
and information disclosure; d) procedural guarantees for participation and the security of the parties; and e)
the legal linkage to regimes of verification and the enforcement of obligations (including sanctions compli-
ance). Each document was coded according to a unified protocol, after which a comparative matrix was con-
structed along the axis “international benchmarks-domestic implementation-disarmament-related negotiation
requirements”.

Data were presented in the form of comparative tables, an instrument typology, and analytical case de-
scriptions. Ethical standards were ensured through the exclusive use of publicly available sources.

Methodologically, each research task corresponded to a separate analytical step. Systematization of in-
ternational benchmarks for “effective mediation” was accomplished through a doctrinal analysis of universal
and institutional standards; identification of legally significant elements of negotiation design was achieved
through a comparative legal coding of norms, procedures, and mandates; and comparison of mediation ap-
proaches with disarmament commitments was achieved through a matrix analysis of the negotiation mecha-
nism-national implementation-verification link. This design allowed not only to describe norms and practices
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but also to develop replicable analytical tools—a legal checklist, comparative analysis, and a multi-level
model.

During the preparation of this article, the author(s) used ChatGPT (GPT-5.2 Thinking, OpenAl; January
2026 release) for the purposes of assisting with treaty-text concordance searches within a curated corpus,
helping organize comparative coding schemes, and providing drafting and language-polishing suggestions
under detailed prompts. The authors have reviewed and edited the output and take full responsibility for the
content of this publication.

Results

When applying comparative-law and doctrinal analysis to international benchmarks of “effective me-
diation”, treaty-based and institutional materials on nuclear disarmament, and scholarship on the domestic
implementation of prohibition regimes, the study yields findings that support conceptualizing international
and domestic mediation practices as complementary components of a single legal architecture for escalation
prevention.

The first authorial observation is that the foundational principles of mediation set out in international
guidance instruments can be operationalized as verifiable parameters of the legal design of negotiations. As a
result of content coding, four parameters were identified: 1) the mediator’s mandate (source of authority,
limits of intervention, and procedural accountability); 2) standards of impartiality and instruments for pre-
venting conflicts of interest; 3) the confidentiality and information-management regime (tiers of access, dis-
closure rules, and the protection of communication channels); and 4) procedural guarantees for inclusive par-
ticipation and participant security (access to the process, safeguards for participants, and rules on external
consultations). The novelty of this result lies in the development of a “legal checklist” for mediation that can
be used to design mandates and rules of procedure for negotiation processes [3].

The second observation identifies a persistent “confidentiality-verifiability” tension in negotiations im-
plicating nuclear disarmament. On the one hand, mediation requires a protected space for confidential con-
sultations; on the other hand, prohibition treaties and decisions adopted by States Parties presuppose demon-
strable implementation and the availability of control procedures (including, inter alia, institutional decisions
and the setting of implementation timelines within meetings of States Parties). Analysis of TPNW-related
materials and expert discussions on verification underscores the importance of a cooperative logic: verifica-
tion is construed not only as an “instrument of distrust”, but also as a means of evidencing good-faith per-
formance. On this basis, the study proposes the concept of “verifiable confidentiality”: negotiations remain
closed with respect to the substantive content of compromises, while pre-establishing publicly verifiable
“implementation metadata” (a timeline of steps, the competent authority, reporting standards, and procedures
for confirming irreversibility). This approach reduces the risk of “bargaining without verification” while
simultaneously minimizing the disruptive consequences of leaks [1].

The third observation concerns the legal assessment of external pressure in mediation. Empirical re-
search on “coercive” mediation (where the mediator simultaneously provides military support to one of the
parties) demonstrates an ambivalent effect: an increased likelihood of initiating negotiations and concluding
an agreement, coupled with reduced durability of the resulting arrangements. For the purposes of the present
study, this implies the need for a normative separation of roles: a mediator who retains a mandate to “manage
the procedure” should not simultaneously serve as a source of material coercion; otherwise, the presumption
of impartiality is undermined and incentives arise for formal signature without implementation. The practical
outcome is the formulation of a set of procedural safeguards: disclosure of the roles of third parties and their
leverage; the specification, within the mandate, of limits on “incentivization”; independent monitoring of
implementation; and a separate channel for agreeing security-assurance and guarantee measures [5].

In addition, the study shows that domestic implementation of prohibition regimes can be embedded
within mediation architecture as an “internal compliance track™. On the basis of scholarship on effective im-
plementation of the TPNW, four clusters of measures are identified: a) substantive prohibitions and criminal-
ization; b) jurisdiction, extraterritoriality, and corporate liability; c) institutional coordination and reporting;
and d) assistance and remediation measures (including victim support and rehabilitative mediation). These
elements enhance enforceability by translating international obligations into operational procedures and
sanction-backed prohibitions [6]. A comparative matrix of the above observations is presented, in both sub-
stantive and abridged form, in Table 1.
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Table 1
Matrix of legal instruments for mediation and disarmament compliance
Stage Mediation tools (legal design) Disarmament/compliance tools Managed risk
Initiation mandate, consent of the parties,  |determination of the subject of ob- |dispute over authority, trust
rules of participation ligations, selection of the competent |deficit
authority
Negotiation |confidentiality, neutrality, data exchange protocol, “execution |leaks, imitation of compliance
regulations metadata”
Agreement |legal form, dispute resolution dismantling/control roadmap impracticability, legal
mechanisms uncertainty
Execution  |monitoring, adaptive mediation reporting, confirmation of irreversi- |failure to implement, circum-
bility, response measures vention of obligations

Implementation
Procedural design of
negotiations
(mandate, neutrality,
confidentiality,

inclusiveness)

Domestic implementation
(mediation laws;
prohibitive and criminal
regulation)

Technical-legal compliance
framework
(verification, monitoring,
reporting)

International norms
(mediation guidance;
treaty prohibitions)

accountability

(enforcement

mechanisms,
response
measures)

Figure 1. Multi-level model of legal support for mediation

Taken together, the findings demonstrate scholarly novelty by virtue of the proposed typology of the le-
gal parameters of mediation and the concept of “verifiable confidentiality”, as well as practical applicability:
the checklist and the matrix can be used to design negotiation mandates, domestic legal norms, and control
protocols that enhance the durability of agreements under conditions of heightened nuclear risk.

Discussion

The obtained results allow us to consider mediation in the sphere of international security as a legally
designed procedure, in which the sustainability of agreements depends not only on the political will of the
parties but also on the quality of the legal design of the negotiations. Unlike predominantly descriptive ap-
proaches, this study translates the principles of mediation into a system of verifiable parameters and links
them to verification, national implementation, and mechanisms for fulfilling obligations. This is precisely the
transition from a general theoretical description of mediation to a constructive model applicable to high-risk
negotiations in the sphere of armed conflicts and nuclear disarmament.

Operationalization of international mediation standards. A comparison with the United Nations ap-
proach to “effective mediation™ reveals predominantly convergence: the legal-design parameters identified in
this study (mandate, neutrality, confidentiality/information management, and procedural guarantees of partic-
ipation and security) functionally correspond to the core “fundamentals” of mediation described in UN guid-
ance (preparedness, consent of the parties, impartiality, inclusivity, national ownership, etc.) [3]. At the same
time, unlike the UN’s general methodological standard, the present results specify the legal “operationaliza-
tion” of these principles by proposing a checklist of legal parameters suitable for constructing negotiation
rules and mediators’ mandates specifically in high-risk security contexts, where the costs of procedural error
are significantly higher.

Verifiable confidentiality as an element of negotiation design. The key point of divergence from estab-
lished practice of “negotiation secrecy” concerns the “confidentiality-verifiability” tension. We accept that
confidentiality is a precondition for candid exchange and reduces the transaction costs of compromise. How-
ever, we do not share the implicit presumption that confidentiality as such enhances the viability of agree-
ments in the disarmament context: here it must be legally constrained by requirements of verifiability and the
demonstration of good-faith performance. This conclusion is consistent with UNIDIR’s work on disarma-
ment verification in the context of the TPNW, which emphasizes the cooperative nature of verification and
its role as a mechanism for confirming obligations [4]. The further development of this line in UNIDIR’s
2025 report on “demonstrative verification” indicates that public protocols, open-source monitoring tools,
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and unilateral transparency measures can serve an “active assurance” function and sustain trust even in the
absence of robust treaty-based control mechanisms [7]. Within our concept of “verifiable confidentiality”,
these ideas are translated into the domain of negotiation design: we propose to distinguish between a) the
confidential substantive content of compromise and b) publicly verifiable “implementation metadata” (a
step-by-step timetable, the responsible authority, reporting standards, and procedures for confirming irrevers-
ibility). This distinction renders the mediation format compatible with disarmament compliance require-
ments.

The practical applicability of the proposed framework is evident in at least two types of negotiation
situations. First, in mediation on ceasefires and confidence-building measures, a legal checklist allows for the
pre-definition of the mediator’s mandate, the mode of closed consultations, and guarantees of participation
by the parties. Second, in negotiations on the phased implementation of disarmament commitments, the
concept of “verifiable confidentiality” makes it possible to maintain the confidential nature of negotiating
concessions while simultaneously publicly establishing deadlines, responsible bodies, and procedures for
confirming the irreversibility of measures.

Normative delineation of roles under external pressure. The permissibility of external pressure in medi-
ation warrants separate discussion. The empirical findings of A. Duursma, J. Bruker, and V.F. Gaier on “co-
ercive mediation” confirm an ambivalent effect: a higher likelihood of initiating negotiations and concluding
agreements, combined with lower durability of imposed arrangements [5]. We accept these findings and use
them as an argument for the normative separation of roles. At the same time, we do not interpret “coercive-
ness” as an absolute prohibition on employing incentives or disincentives in negotiation processes. Rather,
we refine the empirical conclusion through a legal proposal to differentiate actors (the mediator as the man-
ager of procedure-separately; guarantors of incentives-separately) and to formalize safeguards (disclosure of
third-party roles, independent monitoring of implementation, and conditions for revising support measures).
In this way, the primary source of neutrality erosion is mitigated without abandoning managed external assis-
tance—an especially salient consideration for negotiations implicating nuclear risks.

National implementation as an integrated compliance loop. With respect to domestic implementation,
the study’s results align with the position of J. Revill, R. Hessmann Dalaqua, and W. Wan that effective im-
plementation of the TPNW requires a package of measures: substantive prohibitions, institutional coordina-
tion, jurisdictional decisions, and reporting mechanisms [6]. Our contribution, however, lies in situating the-
se measures differently within the process logic: domestic implementation is treated not as a “post hoc obli-
gation” following agreement, but as an element of the architecture of negotiation and performance. In other
words, an internal compliance track should be embedded in mediation already at the stage of designing the
roadmap and control procedures, as reflected in Table 1 and in the multi-level model (Fig. 1).

Theoretical significance, validity and limitations of the study. In summary, the findings can be ex-
plained coherently through the concept of the institutional-legal design of negotiations, which integrates ide-
as of procedural legitimacy (recognition of the process as fair and acceptable) and cooperative compliance
(performance as a jointly confirmed obligation). Within this framework, the durability of agreements is de-
termined not only by a balance of interests, but also by the quality of the process’s legal “framework™: clarity
of mandate, information management, built-in control mechanisms, and domestic implementation capacities.
Accordingly, the proposed checklist, matrix, and model are not merely descriptive but constructive tools:
they establish parameters that can be reproduced when developing mediators’ mandates, negotiation proto-
cols, and domestic norms.

The credibility of the findings is grounded in source triangulation: UN normative and methodological
documents, [3] peer-reviewed empirical research, [5] and specialized UNIDIR reports on verification and the
practical implementation of disarmament, [4, 7] complemented by scholarship on domestic implementa-
tion [6]. A methodological strength is the unified protocol for coding legal-design parameters and the repli-
cable comparison logic along the axis “international benchmarks-domestic implementation-control require-
ments”. Limitations follow from the nature of qualitative research: purposive sampling and the absence of
interviews or field data may constrain generalizability across all contexts; moreover, the interpretation of
mandates and confidentiality regimes inevitably involves an element of expert judgement. Nonetheless,
transparent selection criteria and the possibility of re-coding by other researchers enhance the auditability
and robustness of the conclusions.
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Conclusions

The study demonstrated that mediation in armed conflicts and nuclear disarmament should be under-
stood as a legally constructed process in which the legitimacy of negotiations, the sustainability of agree-
ments reached, and the verifiability of implementation are mutually dependent. Based on comparative legal,
doctrinal, and institutional analysis, it is demonstrated that the political and diplomatic characteristics of me-
diation alone are insufficient: a sustainable outcome requires pre-established parameters of mandate, neu-
trality, confidentiality, procedural guarantees, and control mechanisms.

The author’s original contribution consists, firstly, in translating international mediation principles into
a legally verifiable checklist of negotiation design parameters; secondly, in developing the concept of “veri-
fiable confidentiality”, which allows for the reconciliation of the closed nature of the negotiation process
with publicly verifiable fulfillment of disarmament commitments; thirdly, in substantiating a multi-layered
model combining international mediation standards, national implementation, and verification mechanisms.
Fourth, the conclusion is based on the need to integrate an internal compliance framework at the design stage
of the negotiation architecture, rather than after the agreement has been concluded. This study thus bridges
the gap between the literature on mediation, international security law, and studies of national implementa-
tion of prohibition regimes.

The broader significance of these results for international security governance is that they allow us to
consider mediation not as an external accompaniment to political compromise, but as part of the normative
security infrastructure. According to this logic, the quality of negotiation design influences the trust of the
parties, the manageability of sensitive information, the compatibility of political agreements with verification
requirements, and, ultimately, the enforceability of disarmament commitments. This approach is particularly
important for regimes where the cost of procedural error is expressed not only in the breakdown of negotia-
tions but also in an increased risk of escalation. The proposed checklist, comparative matrix, and multi-level
model can be used in developing mandates for special mediators, regulations for negotiating platforms, na-
tional mediation acts, and protocols for implementing arms control and nuclear disarmament agreements.
Prospects for further development lie in expanding the comparative base of national practices and clarifying
the standards for disclosing those “implementation metadata” that can be publicly verifiable without com-
promising negotiation confidentiality.
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KakTbiFpicTapabl HIelLy K9He sIAPOJIbIK KapychbI31aHy Ke3iHaeri MeIuauusaHbIH
XAJTBIKAPAJIBIK KOHEe WITTBIK TI:KipuoOesepi: 3aH1bl MeXaHU3M/IEP MeH KYpajaapabl
Tajjaay

KakTbIFpICTapABIH YIIBIFYBI JKOHE SAPOJBIK dCKaNalys TOyeKeNAepiHiH CaKTalybl jKarAailblHAa Meauarus
JeICKATAMSAHBIH KYKBIKTBIK Opi HMHCTUTYLHOHANIBIK TETIirl peTiHAe KapacThIPBUIBIN, Taparhay MeH
KapyChI3aHy PEeKUMICPIH TONBIKTHIPA aaibl. 3epPTTEYAiH MaKcaThl — KapyJibl KAKTHIFBICTAP/bI PETTEY MEH
SITPOJIBIK KapyCHI3IaHy KOHIHJETI KEeNICCO3ICPICT] XaTbIKApAIbIK JKOHE YITTHIK MEIUAINs TPaKTHKAIaphIH
aliKpIH/Iay, CAIBICTHIPY KOHE Oaranay, COHlaii—aK KOJMIaHbUIAThIH KYKBIKTHIK KYpaIaap sl (Je1al MaHIaThl,
pPOCIMIIK CcTaHIapTTap, BepHGUKAIMsA KOHE CAHKIUIBIK KOMIUIACHCIICH ©3apa iC-KUMBUI) Tajjuay.
3epTTeyliH FBUIBIMHA JKAHAIBIFBI MEIUANMs MapaMeTpiepiHiH 3aHIbl  4YeK-TIapaFblH  d3ipJeyJIcH,
«BepUpHKAIMIAHATBIH KYMHSUIIBUIBIKY TYXKBIPHIMIAMAChIH €HTI3yICH XOHE MEIHMAlMSHBIH XalbIKapajbIK
CTaHIApPTTapblH, YITTHIK  HMMIUICMEHTALUSIHBI  JKOHE  OpBIHIAyAbl  BepuHKaLMsIay  TETIKTepiH
0aiaHBICTBIPATHIH KO [EHreisli MOJenb KYpyZaH Typaabl. OJiCHAMa CAbICTHIPMAIBI-KYKBIKTHIK JKOHE
JOKTPHHAIBIK TAIIAYABL, MIapTTap MEH KYMCaK KYKBIK» aKTLIEPiH 3epTTEYi, KelIicco3 MpolecTepine Kerc-
CTamy OKYPri3yml OKOHE JeNAalgapAblH MaHIATTapblH HWHCTHUTYIHOHAIABIK TajmayJbl KaMTHJBL
MenuanusHplH THIMIUICT aiaslH  ajga ONriICHreH OKINETTIKTEp MEH OcHTapanThlK KaruaaTTapblH,
KYTHSTBUTBIKTBL CAKTall OTBIPBIN, PACIMAIK AIIBIKTHIKTBI, COHAAN-aK XaJIbIKAPAJIbIK KEMUIIIK PeKUMICPIH
JKOHE MAPTTHIK MiHIETTEMENCP/Ii OPBIHIAYAbI KOCca alFaH/a, OaKbUIayIbIH KYKBIKTBIK TETITiH apTThIPATHIHBI
aHBIKTAI/ABL. JlaFMapbICTapAbIH alIBIH aly KYpalgapblH eIoyip KCHeWTETiH XaJbIKapajblK HOpMalap MeH
YITTBIK CHTi3yAl KAMTHTBIH KOI ACHTEeilsli MeOualus MOJENi TYXKBIPHIMAAIFaH. 3epTTeY KOPBITBHIHIBICHI
MeIuanus Typajabl YWITTHIK 3aHHAMAHBI, apHAHbl OKUIICp MaHAATTAPbIH KOHE KapPYCBI3aHy KelicCo3IepiHiH
XaTTaMaJapblH J3ipiieyae KOIAaHBUTYBl MyMKIiH.

Kinm cesdep: menuanys, XanbIKapajblK KYKBIK, YITTBIK KYKBIKTHIK MEXaHU3MJEP, KaKTHIFBICTApIbI LICIIY,
SITPOJIBIK KapyChI3IaHy, KeJIicco3Iep MpoIecTepi, Ko ACHTeilTi Meuarvs.

b. HUunraesa, A. bomaar

Mewynapozmble H HAIIMOHAJIBHBIC IPAKTHKH ME¢AUAIIMHU B Pa3peclICcHUNA KOH(]).]'II/IKTOB
U SIICPHOT0 PAa3opy/KCHUS: aHAJIN3 IPABOBbLIX MEXAaHU3MOB U HHCTPYMCHTOB

B coBpemeHHBIX yCIOBHSX BO3pacTaHUsT KOH(UIMKTHOCTH M COXPAHSIOIINXCS PUCKOB SAEPHOM SCKAIAINK
MeJHaIns paccMaTpUBaeTCs B Ka4ecTBE NMPABOBOTO M MHCTUTYIMOHATHHOTO MEXaHM3Ma JEeICKATAINHU, KaK
NpUMUPHUTENBHAS POLETypPa, AOTMOIHSIOMAs PEKIMBI HEpaCIPOCTPaHEHHUS U pasopyxeHus. Llens uccneno-
BaHMS — BBIIBUTH, CONOCTAaBUTh U OLICHUTH MEXYHapOJIHbIC U HAllMOHAJIbHBIC IPAKTHKU MeIUaluy B ype-
T'YJIMPOBAaHUM BOOPYKEHHBIX KOH(IMKTOB M B MEPEroBOpax IO SAEPHOMY Pa30OpYKEHHUIO, OMPENEeTUTh X
KJIFOUEBBIE HANpPAaBJICHUS, TaKUE KaK HOPMAaTUBHOE 3aKpeIlICHUE, [IPOllecCyalbHble TapaHTHH, B3aUMOCHCT-
BHUE ¢ BepH(HUKaILMel ¥ CAaHKI[MOHHBIM KOMIUTaeHCOM. HaydHasi HOBH3Ha HCCIIEIOBaHUS COCTOHUT B pa3paboT-
K€ IOPHANYECKOTO YeK-IHCTa NapaMeTpoB MEHAINH, BBEJCHNH KOHIEIINH «BepH(YUINPyeMOi KOHPHUICH-
[IHAIFHOCTI U MMOCTPOSHUH MHOTOYPOBHEBOH MOJIEIH, CBSI3BIBAIONIEH MEXTyHApOHBIE CTaHAAPTHI MOCPE-
HHUYECTBA, HAIMOHAJBHYIO MMIUIEMEHTAlluI0 U MEXaHU3MBI Bepudukanun ucronHeHus. [Ipaktuaeckas 3Ha-
YIMOCTB 3aKJIFOYaeTCs B pa3paboTke MPUMEHHMBIX PEKOMEHIAINH JUTS TOCYJapCTB M MEXIYHAPOIHBIX Opra-
HU3aLui. MeTononorus BKI0YAaeT CPaBHUTEILHO-TIPABOBON aHAIN3 U JOKTPUHAIBHBIM aHalIn3 JOTOBOPOB U
«MATKOTO IpaBay, KeWc-CTaJu MeperoBOPHBIX MPOIECCOB, a TAKXKEe MHCTUTYIMOHAJIBHBIA aHAIN3 MaHAATOB
MOCPEHUKOB. Y CTaHOBJIEHO, 4TO 3G PEKTUBHOCTh MEITUALIMH MOBBILIAIOT 3apaHee ONpPEACIEHHBIE MOITHOMO-
YHsl U TPUHIMOBL HEHTPaIbHOCTH, MPOLEAypHas MPO3PAvuHOCTh MPH COXPAHEHNH KOH(HACHIUAILHOCTH, a
TaKkKe MPaBOBOM MEXaHW3M KOHTPOJIA, BKJIIOYAs MEKIYHAPOAHbIE PEXUMBI T'apaHTHH U BBINOJIHEHUE JIOTO-
BOPHBIX 00s13aTenscTB. CHopMyTupoBaHa MOAENs MHOTOYPOBHEBOH MEAMANNH, BKIIOYAIOIAst MEeXIYHAPO -
HBIE HOPMBI U HAalMOHAJIGHOE BHEIPEHUE, YTO 3HAUUTENHHO PACIINPSIET HHCTPYMEHTAPUIl MpeI0TBpaICHHS
Kpu3ncoB. MTorn uccineoBaHus IPUMEHIMBI I pa3paboTKe HAIIMOHAJIBHBIX 3aKOHOB O MEIHAINH, MaH/(a-
TOB CTICHIIOCIIAHHUKOB U IIPOTOKOJIOB IIEPETOBOPOB I10 PA30PYKEHUIO.

Kniouegvie cnosa: Menuanys, MeXIyHapoaAHOE TPaBO, HAIIMOHATBHBIE TIPABOBbIE MEXAHU3MBI, YPETYIHpPOBa-
HHe KOH(IINKTOB, sIIEpHOE Pa30pyKeHHUe, IIePeroBOPHbIE MPOIECChl, MHOTOYPOBHEBAs MEIHALIHS.
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Human dignity as the basis for human rights realization

The article examines issues related to the legal regulation of human dignity as a legal category intended to
serve as a foundation for the realization of human rights. Human dignity is considered both as a category of
domestic and international law within the system of human rights realization. The purpose of the research is
to analyze the legal category of “human dignity”, identify problems in its regulation in the context of human
rights realization, and develop ways to improve national legislation in this area. The study is conducted using
general scientific and special legal methods, including analysis and generalization of theoretical provisions
and legal norms. Based on the comparative legal method, the main trends in the legal consolidation and de-
velopment of this category at the present stage are identified. The features of this category, its enshrinement
in legal acts, and its reflection in international standards are also analyzed. The study results in proposals
aimed at improving the legal norms of Kazakh legislation. The main conclusion is the need to enhance legal
measures to harmonize national legislation in the field of respect for and protection of human dignity as one
of the key conditions for the realization of human rights in modern Kazakh society.

Keywords: Republic of Kazakhstan, human rights, human dignity, law implementation, legislation, legal
norms, international standards.

Introduction

The legal category of “dignity” is at the human rights core. Research into this category is important and
relevant today. Researching the legal category of “human dignity” is essential for human rights advocacy.
Dignity is the foundation for understanding the need to protect human rights. The category of “dignity” in
law is enshrined in two distinct concepts: “personal dignity” and “human dignity”. Constitutional norms use
the concepts of “human dignity” and “dignity”. These concepts are interpreted differently depending on the
context. We propose that the term “dignity” be understood as the dignity of every individual. In this case,
dignity should be considered a category of private law. When conducting human rights monitoring, it is nec-
essary to use the concept of “human dignity”. In our opinion, this is a public law concept. The concept “hu-
man dignity” is intended to reflect a universal category that defines the minimum standard of human rights
observance. This is important for the human rights protection in public relations.

The significance of researching this problem for Kazakh law enforcement and human rights practice
based in scientific “human dignity” and “dignity” categories development. This is necessary for the for-
mation of legal concepts that reflect the private and public sides as studied legal categories.

In human rights advocacy, it is important to define human dignity as a universal human category. This
category reflects the minimum level of human rights observance. Deterioration in a person’s situation com-
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pared to the generally recognized level should be a warning sign for the state. Human dignity is an objective
category recognized by society. Distinguishing between the categories of “dignity” and “human dignity” is
essential for the human rights implementation and law enforcement activities.

The purpose of the study is to examine the categories of “dignity” and “human dignity” from a theoreti-
cal perspective and to develop appropriate legal concepts for their enshrinement in legal acts. This creates the
legal foundation for the full and effective realization of individual rights. The legal approach is important for
ensuring individual rights in both public and private law spheres.

The research objectives are:

- To analyze and synthesize scientific concepts and categories related to personal dignity and human
dignity, as well as to examine the process of their enshrinement in legislation and other sources of Kazakh-
stani law.

- To research legal categories “dignity” and “human dignity” used in international standards.

- To develop scientific provisions aimed at modernizing Kazakhstani law. These provisions aspire to in-
troduce the concept of “human dignity” into legislation.

Conflicts in the methodology and theory of Kazakhstani law stem from the underdevelopment of the le-
gal category of “human dignity”.

These conflicts are caused by different understandings these legal categories and the legal concepts de-
veloped on this basis. This is necessary for their consolidation in legislation and proper use in legal practice.

There are gaps in scientific and applied research that relate to the human rights research methodology
and the using legal categories such as “dignity” and “human dignity”. In many scholarly sources, the catego-
ries under consideration are used as identical, while in others different interpretations are offered, which,
from the author’s point of view, is incorrect.

Existing gaps in the interpretation of the “human dignity” category must be filled. Gaps in legislation
and research should be considered in the insufficiently clear definition of the term “dignity”. The insufficient
amount of research in this area contributes to these gaps. The lack of a clear distinction between dignity in
public and private law hinders the effective implementation of human rights protection. This function is per-
formed by both the state and civil society institutions. This aspect demonstrates the need for a diverse dignity
understanding. In the legal literature and scientific research in the law field, issues related to human dignity
have been addressed in industry studies, as well as in some researches on human rights issues. We agree with
0.V. Vlasova, opinion who in her dissertation notes the small studies number, the subject is “human digni-
ty” [1].

The author’s approach is based on the need for theoretical development of “human dignity” scientific
category. It is also necessary to incorporate this legal concept into legislation. The legal category under study
must be developed in accordance with international standards.

Methods and materials

The research utilized both general and specific scientific methods. A systems approach was employed,
utilizing a comprehensive set of scientific techniques and research methods. The research analyzes and
summarizes legal norms in legislation, specifically those concerning “human dignity”. A comparative legal
method was used to compare Kazakhstani legislation with international standards. A systems approach ex-
amines the human rights implementation. This approach is used to examine the protection and promotion of
human dignity. The use of legal hermeneutics allows for the development of new approaches to legal termi-
nology. Establishing the concepts of “personal dignity” and “human dignity” is important for human rights
monitoring. This is essential for law enforcement and human rights advocacy. Based on observation, descrip-
tion, analysis, and generalization, shortcomings in the legal regulation of the legal category “human dignity”
have been identified. This category may be interpreted in different ways in various legal relations. Protection
of dignity from humiliation is ensured by Kazakhstani legislation, international instruments, and the entire
system of state law enforcement agencies. Systematic monitoring of respect for human dignity is carried out
by civil institutions. These institutions include the National Preventive Mechanism. Its activities are aimed at
preventing torture, as well as degrading punishment and treatment.

An analysis and summary of the identified problems allows us to identify human dignity as a funda-
mental category in the implementation of human rights. The problem is the procedure for ensuring respect
for human dignity, particularly in correctional facilities. The situation regarding respect for human dignity is
described in the Consolidated Report of the Participants of the National Preventive Mechanism of the Repub-
lic of Kazakhstan. The analysis is based on information obtained during preventive monitoring. During the
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2024 monitoring, members of the National Preventive Mechanism visited a large number of closed institu-
tions. They visited 489 institutions where human rights violations were suspected. Thirty-three special visits
were devoted to identifying human rights violations. Monitoring was conducted in 11 correctional facilities,
13 pretrial detention facilities, six temporary detention centers, one special pretrial detention facility, and two
special service centers. An analysis on dynamics of identified complaints for humiliation and torture shows a
decrease over the past three years: 447 in 2022, 165 in 2023, and 111 in 2024 [2]. The results of the analysis
are considered as the baseline data for this research. In 2025, the Commissioner for Human Rights of the Re-
public of Kazakhstan received more than 9.7 complaints, which increased by 45 % compared to 2024, and
more than 818 visits to institutions and organizations were conducted. According to the audit results,
2438 recommendations were made, of which 2029 were implemented [3]. Through observation, description,
analysis and generalization of the practice of monitoring human rights in the prevention field of torture and
degrading treatment and punishment, the need to specify the “human dignity” legal concept has been identi-
fied.

Results

The result was the author’s provisions, which are based on the author’s supervision of the procedure for
protecting and ensuring human dignity in institutions and various types organizations, including closed ones.
The author’s observations were conducted while participating in human rights monitoring. The author is a
member of the National Preventive Mechanism for the Karaganda Region for the period 2023-2026. During
monitoring visits and interviews with persons held in institutions and relevant organizations, the problem of
different understandings of “human dignity” and “personal dignity” was identified. During the monitoring, it
was concluded that the category “human dignity” is the broadest scientific category that can include “person-
al dignity”. It is also concluded that torture is a human dignity humiliation, since in the torture process, not
only physical suffering is inflicted on a person, but also moral suffering. Accordingly, human dignity and
personal dignity humiliation can occur both with and without torture.

In the author’s observation, shortcomings were identified in the legal regulation and practice for apply-
ing legal norms that ensure human dignity as the fundamental basis for the human rights realization. This
was accomplished while exercising my mandate as a member of the National Preventive Mechanism. From
2023 to 2025, the author, as part of a monitoring group, visited various institutions. This is the number of the
institution where a person is deprived or limited in liberty. These include: temporary detention centers; spe-
cialized reception centers; correctional institutions; mental health centers; institutions providing special so-
cial services; orphanages and other institutions. Based on international standards, such organizations and in-
stitutions are most likely to experience humiliation and violations of various human rights.

Main results of the research:

1) In Kazakhstan’s legislation, the right to dignity protection is enshrined in the Constitution, the Civil
Code, the Code of Civil Procedure, and the Criminal Code. Part 1 of Article 17 of the Kazakhstan Constitu-
tion states: “Human dignity is inviolable”. Part 2 contains a provision prohibiting torture, violence, and other
cruel or degrading treatment or punishment. The constitutional norm “human dignity” requires further detail
and reflection in legislation. Article 18 of the Constitution enshrines the right of every person to the protec-
tion and inviolability of their dignity [4]. At the same time, the concept of “dignity” and “human dignity” is
not disclosed in the constitutional norms. Article 143 of the Civil Code enshrines everyone’s right to the pro-
tection of their dignity, honor, and business reputation [5]. This article does not define the concept of “digni-
ty”. Article 146 of the Criminal Code of the Republic of Kazakhstan establishes guarantees of protection
from cruel, inhuman or degrading treatment and punishment. Article 375 provides for the protection of the
honor and dignity of the President of the Republic of Kazakhstan. Article 376 establishes protection against
attacks on the honor and dignity of a Member of Parliament [6]. The regulatory resolution of the Supreme
Court of the Republic of Kazakhstan dated December 28, 2009 details the procedure for applying legal
norms in criminal law [7]. The “dignity” concept, as a legal concept, is fixed in the Normative Resolution of
the Supreme Court of the Republic of Kazakhstan dated December 18, 1992 “On the application in judicial
practice of legislation on the honor protection, dignity and individuals and legal entities business reputation”.
In this Resolution, the concept of “dignity” is defined as a person’s self-assessment of their own qualities,
abilities, worldview, and social importance [8]. This concept should be considered as a legal concept en-
shrined in national law.

In addition to the constitutional provisions, the concept of “human dignity” is used in the Law “On the
Rights of the Child”. In Article 10 of this Law, the state undertakes to ensure human dignity. Article 34 pro-
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hibits insulting human dignity. Article 49 prohibits the using education methods that degrade human digni-
ty [9]. However, the legal concept of “human dignity” is not defined in either constitutional norms or sectoral
legislation.

2) The concept of “dignity” is not defined in the International Convention against Torture, although this
international instrument establishes for each member state the obligation to prevent degrading treatment.
These obligations for each member state are enshrined in Articles 10, 11, 12 and 13 of this International
Convention [10]. Among other international documents, the Universal Declaration of Human Rights should
be noted. The preamble to this declaration enshrines the provision that: “recognition of dignity is the freedom
foundation, justice and peace in the world”. This document states that: ... dignity is inherent in all members
of the human family and is the basis of equal and inalienable rights”. The Declaration enshrines that: «... all
human beings are born free and equal in dignity and rights”. At the same time, not only the importance of
dignity is enshrined, but also the prohibition of its humiliation, as well as torture and cruel, inhuman treat-
ment or punishment [11]. The Preamble doesn’t provide a definition, but based on its meaning, one can con-
clude that: “...the dignity inherent in all members of the human family”. This can be understood as a univer-
sal phenomenon that reflects the essence of each individual. The International Covenant on Civil and Politi-
cal Rights states that “recognition of the inherent dignity and of the equal and inalienable rights of all mem-
bers of the human family is the foundation of freedom, justice and universal peace”. This provision should be
understood in such a way that, in addition to personal dignity, society also has an understanding of “human
dignity” which should be inherent in “...all members of the human family”. This category summarizes the
dignity understanding as a certain moral standard inherent in all people. The preamble to this Covenant also
recognizes that human rights derive from the inherent dignity of every human being [12]. Accordingly, based
on the provisions of the preamble, two concepts can be distinguished: A) “Human dignity” as a generalizing
category that establishes a universal minimum standard for each person’s self-assessment of their own quali-
ties, abilities, worldview, and social significance as a universal category; B) “Personal dignity” as a personal
self-assessment of one’s own qualities, abilities and worldview.

Acrticle 7 of the International Covenant on Civil and Political Rights reflects the human right to protec-
tion from degrading treatment and punishment. Article 10 enshrines the right of everyone deprived of their
liberty to respect for their dignity and to be treated humanely [12]. Based on these provisions, it is necessary
to distinguish between the legal concepts of “human dignity” and “personal dignity”.

3) Improving legislation to protect “human dignity” is interconnected with the development of criminal
law. The primary source of criminal law is the Criminal Code. It establishes criminal liability for cruel, in-
human, or degrading treatment [6]. It should be noted that Article 146 of the Code is divided into two parts.
One section separately establishes liability for humiliation of dignity. The other section establishes liability
for torture [6]. Part 2 in this article defines torture, but part 1 in this article does not define dignity.

In order to specify the Constitution provisions, it seems necessary to detail the “human dignity” concept
in criminal legislation. We propose to set out part 1 of Article 146: “Cruel, inhuman or degrading treatment,
that is, the intentional infliction of physical and (or) mental suffering by an official or a person acting in an
official capacity, or by another person at their instigation, or with their knowledge or acquiescence in the ab-
sence torture signs”. That is, to replace the “dignity” concept with the concept of “human dignity”. This is
due to the concept of separating the “dignity” concepts as a private law concept and “human dignity” as a
public law category.

It is proposed to add paragraph 3 to the note for this article in the following wording: “Human dignity is
the accepted conditions at human existence in society, the social status inherent in every person in Kazakh
society”.

4) The Methodological Recommendations on preventive visits, approved by the order of the Commis-
sioner for Human Rights in the Republic of Kazakhstan dated January 31, 2023, define degrading treatment
and punishment. Paragraph 18 of these Guidelines defines that “degrading treatment is understood to mean
such treatment during detention, delivery, detention and the operational investigative measures conduct,
which was not associated with causing physical pain, but entailed his unjustified humiliation in front of oth-
ers in his own eyes” [13]. This definition can be seen as a personal dignity humiliation. At the same time,
degrading treatment may not be considered humiliating at the time of its use by him or others, but it has put
the person in conditions that do not correspond to the accepted conditions of human existence in our socie-
ty [13]. This approach can be considered as a humiliation of human dignity. The Guidelines explain the cate-
gory of “degrading punishment”. Paragraph 19 stipulates that “Degrading punishment should also be under-
stood as punishment that involves placing the person being punished in conditions that impede the normal

Cepus «[lMpaBo». 2026, 31, 2(122) 69



A.V. Turlayev, N.S. Akhmetova

functioning of the human body, or aimed at unjustifiably or significantly lowering the social status for the
person being punished” [13]. Accordingly, in this paragraph, provisions concerning “personal dignity” and
“human dignity” can also be highlighted. It is proposed to supplement these methodological recommenda-
tions with paragraphs 19-1 and 19-2. Paragraph 19-1 is proposed to be formulated as follows: “Dignity is a
person’s self-assessment of their own qualities, abilities, worldview, and social significance”. Paragraph 19-2
is proposed to be formulated as follows: “Human dignity is the accepted human existence conditions in soci-
ety, the social status inherent in every person in Kazakh society”.

The novelty of the obtained results lies in the analysis, generalization, and systematization of legal
norms that enshrine the category of “human dignity” as a legal concept. What is new is the rationale for pro-
posals to include the “human dignity” concept in Kazakh legislation. It is proposed to include these legal
concepts in legislative and by-laws. This will allow for a new approach to understanding the essence of hu-
man rights monitoring. From a practical standpoint, this is essential for a proper understanding of the concept
of “human dignity”. To achieve the goals and objectives of human rights monitoring, it is crucial to imple-
ment this new approach to understanding. The new result is concrete proposals to supplement the criminal
law norms and the derivative legal act of the Commissioner for Human Rights in the Republic of Kazakh-
stan.

The fundamental conceptual approach of this study is to divide the general category of “dignity” into
two parts. The first category, “personal dignity”, is viewed as the dignity of a specific individual. The second
category, “human dignity”, is viewed as the dignity of an abstract individual, as a socially recognized mini-
mum humanitarian standard. Personal dignity is considered a category of private law. It is defined as “an in-
dividual’s self-assessment of their own qualities, abilities, worldview, and social significance”. “Human dig-
nity” is considered as a category of public law “a minimum standard of human existence defined in society,
based on a social status understanding as society abstract member”.

Discussion

When comparing the results it is necessary to pay attention to the fact that a fairly large number of sci-
entific papers are devoted to guarantees and dignity protection at the international, constitutional and sectoral
levels. The concepts of “personal dignity”” and “human dignity” in the context of their shared use have re-
ceived little attention in popular academic works. The inadequacy of this research and the lack of develop-
ment of these categories are noted in the dissertation research of O.V. Vlasova [1]. We agree with this posi-
tion. The concepts of “personal dignity” and “human dignity” are used in the constitutional norms of the
Russian Federation in Article 21 [14]. The Commentary to Article 21 establishes that personal dignity is a
property. Dignity, as an inalienable quality of every individual, is inherent in all people. This means that it
essentially constitutes the foundation of every individual’s existence. However, it is explained that dignity is
considered an inherent property of a person as the highest value. This property forms the basis for the recog-
nition of all their rights and freedoms. It belongs to a person, regardless of how they or the people around
them perceive and evaluate their personality. All state bodies provide a person with the full range of neces-
sary conditions for the realization of human rights [15]. Personal dignity is considered a personal assessment
of one’s own qualities. Human dignity is viewed as a necessary minimum level of protection and observance
of human rights.

In legal studies devoted to personal dignity and human dignity, these scientific categories are studied
from the perspective of different approaches. In the dissertation research of T.A. Khashem, human dignity is
studied as a collective and individual social phenomenon [16]. In the dissertation research of M.A. Paladev,
the definition of honor and dignity is revealed in two aspects: objective and subjective. This author notes that
the concept of “dignity” in the subjective sense can be identified with the concept of “honor” in its objective
meaning. This scientific research reveals the homogeneity of social relations and the unity of methods for
regulating the legal institution of “human honor and dignity”. The dissertation notes the naturalness of the
right to personal dignity. It is intended to establish the basic foundation of the legal system as a legal princi-
ple. Recognition of this principle is a necessary condition for the existence of all human rights. In this study,
the right to dignity and honor is considered as a special subjective right. This right consists of the following
powers: a) presumption of honor and equal dignity; b) possession of dignity and honor; c) disposal of honor;
d) protection of dignity and honor [17]. It is necessary to agree with the provisions that this author defends.
Based on the purpose, these provisions need to be supplemented. The “equal dignity” that this author high-
lights correlates with the “human dignity” concept that we are considering in this study. In M.L. Gaskarova’s
dissertation research, the categories “personal dignity” and “human dignity” are considered as unambiguous.
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At the same time, it is noted that the “dignity”” and “honor” categories are closely related and have been stud-
ied for a long time in an inseparable connection. Their difference is emphasized, which is as follows: “Hon-
or” defines the degree of recognition of a person by society as observing moral and legal norms result; “Dig-
nity” implies equality of opportunities for all people to achieve respect and means a person value [18]. In
scientific research on the law theory and constitutional law, the “honor” and “dignity” categories are consid-
ered in the context of the observance and human rights protection, whereas in civil and criminal law, the
“honor” and “dignity” categories are considered without interrelation with human rights, primarily as an un-
lawful encroachment object.

In our opinion, it is necessary to separate the “dignity” concept in the private law field, in order to pro-
tect it in civil law relations. The “human dignity” category in public law should be singled out separately.
Legislation must be modernized by incorporating the concept of “human dignity” into legal acts. This ap-
proach should be the basis for scientific research in the field of human rights. Respect for and protection of
human dignity must be incorporated into practical law enforcement and human rights activities. This ap-
proach emphasizes the fundamental nature of human dignity as the foundation of human rights. This concept
appears to establish a minimum standard for respect for human rights. This is a contemporary understanding
of the necessary level of respect for human rights in a given historical society. This level must be guaranteed
by the state and conditioned by the generally accepted level of respect for and provision of human rights. The
discussion took place at the Karaganda National Research University named after Academician
E.A. Buketov Law Faculty during the round table “The Constitution as the basis of the national legal system”
on September 5, 2025. Issues related to human dignity as the basis of human rights were discussed during the
round table “Independence and State sovereignty as the basis of human rights in the Republic of Kazakh-
stan” on December 12, 2025. These scientific forums addressed issues of human dignity, personal dignity,
and human rights. The distinguishing concept of the “human dignity” category in Kazakh legal science and
the consolidation of this concept in Kazakh legislation were supported.

Issues related to the observance and protection of human dignity were discussed on various information
platforms and media resources. Trainings and seminars were held on the practical implementation of norms
aimed at preventing degrading forms of punishment and treatment [19]. The result of these discussions was
the draft law “On the National Preventive Mechanism”. This initiative was presented in April 2024 by ex-
perts from the Coalition of Non-Governmental Organizations of Kazakhstan [20]. It is important to incorpo-
rate the concept of “human dignity” into this draft law.

Problems in the area of human rights implementation, protection, and observance are examined in pub-
lications by A.B. Ashirbekova, O. Anayurt [21; 6-14], V.S. Issabekova, J. Zalesny [22; 25-31]. These publi-
cations are devoted to the analysis and generalization of the activities of human rights protection mechanisms
in different countries and the Republic of Kazakhstan. Current issues of the organization and activities of the
National Preventive Mechanism for the Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment are examined in the article by A.V. Turlayev, N.S. Akhmetova [23; 59-69]. In the
course of reviewing and analyzing the research results in these publications, it can be concluded that it is
necessary to introduce the “human dignity” concept into Kazakh law and legislation.

The issues explored in this article are scientifically novel and relevant. The results of this study are nov-
el and have theoretical and practical significance. The results obtained during the study are scientifically sub-
stantiated. Certain provisions of this research aim to clarify legal concepts and definitions. The introduction
of the “human dignity” concept into Kazakh science and legislation will make it possible to separate this
concept from the existing “dignity” concept. This is necessary to separate these concepts. The legal category
“dignity” is designed to reveal a person’s self-assessment of their own qualities, abilities, worldview, and
their social significance [8]. That is, it is an individual self-assessment, has a personal character. In under-
standing, each person’s dignity is different, due to his life experience, cultural level, and social status. This
approach is most suitable for relations regulated by civil law and other private law branches. The proposed
“human dignity” legal concept should be used in human rights activities in the field of public law. Human
dignity is proposed to be understood as the necessary level of respect for human rights accepted in society,
ensuring the human existence conditions, and the social status inherent in every person in Kazakh society.

The main result is the nomination of a scientific concept summarizing the research results and legal
provisions that reveal human dignity as a public law category. Human rights activities are considered as ac-
tivities in the field public law and in the private law field. In the field public law, it is proposed to use the
concept of “human dignity” inherent in all people. In the field private law, the legal “dignity” concept should
be used, reflecting the qualities inherent in one particular person. This approach is based on the formulation
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and structure of norms in international acts and standards. The proposed concept is substantiated by analyz-
ing and summarizing civil and criminal norms, law enforcement, and human rights practices.

The validity of the obtained results is confirmed by examining the required list of Kazakh and interna-
tional legal norms. Scientific publications in this area and other information were reviewed. The author’s
observations during monitoring of human rights compliance in the exercise of the powers of a member of the
National Preventive Mechanism operating in the Karaganda region underpin the validity of the results.

Conclusions

The conducted research allows us to systematize the results and approaches to examining problems in
the area under study. The development of provisions on human dignity is being carried out in the context of
protecting individual rights from cruel, inhumane, or degrading treatment and punishment. All obtained re-
sults are systematized and briefly presented.

1) The legal codification of “dignity”” concept was achieved in the Resolution of the Supreme Court of
the Republic of Kazakhstan dated December 18, 1992, “On the Application of Legislation on the Protection
of the Honor, Dignity, and Business Reputation of Individuals and Legal Entities in Judicial Practice”. This
Resolution enshrines dignity as an individual’s self-assessment of their own qualities, worldview, abilities,
and social significance [8]. Part 1 of Article 17 of the Constitutional Law establishes the concept of the in-
violability of human dignity. Part 2 contains a provision prohibiting torture, violence, and other cruel or de-
grading treatment or punishment. Accordingly, the constitutional concept of “human dignity” requires its
specification in the sectoral legislation.

2) Based on the international human rights standards provisions, two concepts can be distinguished: A)
“Human dignity” as a generalizing category that establishes a universal minimum standard for each person’s
self-assessment of their own qualities, abilities, worldview, and social significance as a universal category;
B) “Personal dignity” as a personal self-assessment of one’s own qualities, abilities and worldview. Based on
the meaning of article 7 of the International Covenant on Civil and Political Rights, it is necessary to distin-
guish two concepts “personal dignity” and “human dignity”.

3) It seems important, in order to concretize the constitutional provisions, to develop in more detail the
concept of “human dignity” in criminal law. It is proposed to formulate part 1 of article 146 as follows:
“Cruel, inhuman or degrading treatment, that is, the intentional infliction of physical and (or) mental suffer-
ing by an official or a person acting in an official capacity, or by another person at their instigation, or with
their knowledge or acquiescence in the absence of torture signs”. We have substantiated the importance of
changing the concept of “dignity” to the concept of “human dignity”. This follows from the concept, sub-
stantiated in this article, of dividing the concepts into “personal dignity” as a category of private law and
“human dignity” as a category of public law. We propose making the following additions to the note to this
article. Add paragraph 3 to the article. This paragraph is proposed to read as follows: “Human dignity is the
conditions of human existence accepted in society, a social status inherent to every person in Kazakhstani
society”.

4) We propose to supplement the Methodological Recommendations for Preventive Visits, approved by
the order of the Human Rights Commissioner of the Republic of Kazakhstan dated January 31, 2023, with
paragraphs 19-1 and 19-2.

- Paragraph 19-1 is proposed to read as follows: “Dignity is a personas self-assessment of their own
qualities, abilities, worldview, and their social significance”.

- Paragraph 19-2 is proposed to read as follows: “Human dignity is the set of conditions of a person’s
existence in society and the social status inherent in every person in Kazakh society”.

These additions are of a practical nature, since when monitoring human rights, participants in the Na-
tional Preventive Mechanism should separate in each case “dignity” as a particular category inherent in a
particular person and “human dignity” as a universal category inherent in all people.

The practical value of the study stems from the need to utilize its findings in human rights and law en-
forcement practice. These findings are aimed at improving legal norms on the prevention of degrading treat-
ment and punishment, which implies the modernization of human rights practices.

The scientific value of the study stems from its theoretical approach to studying the scientific aspects of
the category of legal theory. This theory reveals the category of personal dignity and human worth from a
scientific perspective. On this basis, legal concepts are developed and formulated for implementation in Ka-
zakhstani legislation.
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The results of the study can be applied in human rights advocacy and in monitoring human rights com-
pliance. They can be used in scientific research on human rights. The results can be implemented in lawmak-
ing and in the interpretation of legal norms during the law enforcement process.
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A.B. Typnaes, H.C. AxmeToBa

AJaMHBIH KaJip-KacueTi a1aM KYKbIKTAPbIH JKy3ere acbIpyAbIH Heri3i peTinae

Makanaza agaM KYKBIKTapbIH iCKe acCBIPYIBIH HEri3i OOJbIN TaOBUIATBIH KYKBIKTHIK CaHAT PETiHAE aJaMu
KaJip-KacHeTTi KYKBIKTBIK PETTCYIiH ©3€KTi Mocesenepi KapacThIphUIabpl. AJAMHBIH KaJip-KacHeTi axam
KYKBIKTapBIH ICKE achIpy KYHECiHIe OTaHIBIK JKOHE XalbIKapaJIBIK KYKBIKTHIH KYKBIKTBIK CAaHATBl PeTiHIe
3eplelieHreH. 3epTTey i MaKcaThl — «aJaMHBIH KaJlip-KacheTi» KYKBIKTHIK CAaHAThIHA TAAY XKYPTi3y, agam
KYKBIKTapBIH JKY3ere achlpy KOHTEKCIHIE KYKBIKTBIK pPeTTeyleri MaceseNepii aHbIKTay, COHJAAi-aK OCHI
calajarbl YITTHIK 3aHHAMAHBI JKETUINIPY JKONIAPbIH YCBIHY. 3€pTTEy JKalNbl FBUIBIMH JKOHE apHaWbl
KYKBIKTBIK S/IiCTEp apKbUIbI KY3€re achIpblIa/ibl, TCOPUSIIBIK EpeKerep MEH KYKBIKTHIK HOpMaJlapibl Tanaay
JKOHE KaJmbuiay KoimaHeUIFaH. CalpICTRIPMaibl KYKBIKTHIK 9/iC HETi31HZE Ka3ipri yakKbITTa OCHI CAaHATTBHIH
KYKBIKTBIK IIOFBIPJIAHYBl MEH JaMYBIHBIH HETi3Ti TeHACHIMSIAPHI KOHE KYKBIKTHIK OCKITy MEH JaMbITYyIbIH
HET13T1 TeHASHIMSIIaphl aHbIKTaNFaH. OChl FEUIBIMU CAaHATTHIH €PEKIISNIKTepiHe, OHBIH KYKBIKTBIK aKTilepe
JKOHE XaJIbIKapalblK CTaHAapTTapAa OeKiTUIyiHe Taijgay JKyprisinai. 3epTTeynmiH Herisri HoTHkeci —
Ka3aKCTaHIBIK KYKBIKTBIH KYKBIKTBIK HOpMaJIapbIH JKeTiIipy OOHBIHIIA YCHIHBICTap Oepy. 3epTTeyIiH Herisri
KOPBITBIHABICHIH/IA Ka3ipri Ka3aKCTaHABIK KOFaMIa aJaM KYKBIKTapbIH iCKe achIPY/IbIH HETi3r1 MIapTTapbIHBIH
Oipi peTiHIe agaMHBIH KaIip-KAaCHETIH CaKTay >KOHE KOpFay CalachIHIAFBl YITTHIK 3aHHAMAHBI YiJIeCTipyre
OaFBITTaFaH KYKBIKTBIK MIapajiapAbl KETUINIPY KaKETTUIrT Typajbl epekeHi KETUIAIPY KaKeTTiTiri
TYKBIPBIM/IAJIFaH.

Kinm ce30ep: Kazakctan PecryOmukachl, anaM KYKBIKTapbl, alaMHBIH KaJip-KacueTi, KYKBIKTHI iCKe achIpy,
3aHHaMa, KYKBIKTBIK HOpMasiap, XaJbIKapalblK CTaHAapTTap.

A.B. Typnaes, H.C. AxmeroBa

YesoBeueckoe T0CTOMHCTBO KAK OCHOBA peajan3alm 1paB Y€J10BCKA

B cratee paccmarpuBaioTcs IpOOIEMHBIE BOIIPOCH! MPABOBOI periaMeHTaly YeJ0BeYeCKOro JOCTOMHCTBA
Kak IpaBOBOM KaTeropuu, MPU3BaHHOI HaXOIUTHCS B OCHOBE pealu3alluu NpaB desjoBeka. Yemoseueckoe
JOCTOMHCTBO PacCMaTPHBAETCS KaK MPaBOBasi KATETOPUSI OTEUYECTBEHHOTO M MEKAYHAPOJHOTO IpaBa B CHC-
TeMe pealn3aliy TpaB dernoBeka. Llemb mcciemoBaHus — OCYIISCTBICHHE aHAIN3a IPABOBOH KaTerOpHH
«JIETOBEYEeCKOe JOCTOMHCTBOY», BBISBICHHE INPOOJIEM MpPaBOBOH peTNIaMEHTallMH B KOHTEKCTE PeaslH3alliy
MpaB 4eJI0oBeKa, a Takke BHIPAOOTKA MyTel COBEpIICHCTBOBAHMS HAMOHAIFHOTO 3aKOHOJATENBCTBA B 3TOM
chepe. HccnenoBanne ocyniecTBIsieTCs: MOCPEICTBOM OOLICHAYYHBIX U CIEIHATbHO-TIPABOBBIX METO/IOB, HC-
TOJIB3YETCs aHATIM3 U 0000IICHHE TEOPETUIECKHUX MOJIOKEHUH U PaBOBBIX HOPM. Ha ocHOBe cpaBHUTEINIBHO-
MPaBOBOT'O METO/Ia BBISBISIOTCS OCHOBHBIC TSHICHIIMH [IPABOBOTO 3aKPEIUICHUST ¥ Pa3BUTHS ATOH KaTeropuu
B Hacrosiiee Bpems. [IpoBeneH aHann3 0COOCHHOCTEl ITOW Hay4HOW KaTeropuH, e€ 3aKperuieHusl B MpaBo-
BBIX aKTaX U MEXITYHAPOJHBEIX cTaHAapTaXx. OCHOBHBIM Pe3yIbTaTOM HCCIIEIOBAHNUS SIBISTIOTCS MPEIUIOKECHHS
M0 COBEPIICHCTBOBAHHIO MPABOBBIX HOPM Ka3aXCTaHCKOTO NpaBa. OCHOBHBIM BBIBOJOM HCCIIEIOBAHMUS SIBIIS-
€TCsI TOJIO’KEHNE 0 HEOOXOMMOCTH COBEPIICHCTBOBAHKS ITPABOBEIX Mep, HAIIPABJICHHBIX HA TaPMOHU3AIHIO
HaIMOHAIFHOTO 3aKOHOAATENbCTBA B Chepe COONIONEHNS U 3alUTHI YETOBEIECKOT0 JOCTOMHCTBA KaK OTHOTO
13 OCHOBHBIX YCJIOBUH peai3aliy paB 4eJoBeKa B COBPEMEHHOM Ka3aXCTaHCKOM OOIIECTBE.

Knrouesvie cnosa: Pecnyonuka Kazaxcrah, mpaBa 4enoBeka, 4elI0BeYeCKOe JOCTOMHCTBO, pealn3alus npasa,
3aKOHOJATENILCTBO, IPABOBbIE HOPMBbI, MEXIyHAPOAHbIE CTAaHIAPTHI.
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Judicial Protection of the Rights of Participants of Business Partnerships
and the Allocation of Liability When Challenging a Contract for the Purchase
and Sale of a Share in the Authorized Capital

The article analyzes judicial mechanisms for protecting corporate participants in share alienation disputes and
identifies systemic gaps in Kazakhstani legislation. The article notes that the primary focus of parties and reg-
istration authorities remains on formal requirements, while liability is often distributed without proper legal
assessment. The study aims to identify regulatory deficiencies and the lack of consistent judicial practice,
which the protection of bona fide purchasers and create uncertainty in the allocation of liability. The research
includes an analysis of legislative norms and court disputes regarding share non-payment, enforcement pro-
ceedings, and the concealment of a partnership’s financial condition. It is established that the formalistic judi-
cial approach fails to account for the seller’s actual situation and their liability to creditors. Particular atten-
tion is paid to the problem of liability for obligations arising prior to share alienation. Within a comparative
legal analysis, the experiences of Uzbekistan and Belarus are examined. The key finding substantiates the ne-
cessity to introduce a mechanism for delimiting liability based on the period of participation to enhance legal
certainty. The practical significance lies in developing proposals to enhance legal regulation.

Keywords: business partnerships, participatory interest, share sale and purchase, challenging transactions, bo-
na fide purchaser, risk allocation, balance of creditors” interests.

Introduction

The institution of buying and selling shares within the equity structure of commercial entities performs
a significant function in the civil turnover of the Republic of Kazakhstan. It ensures the transferability of
corporate rights and allows participants in business partnerships to exercise their authority to independently
alienate their ownership interests. Concurrently, the rapid expansion of transactional activity within the
commercial sphere in recent years has revealed a number of significant problems related to the normative
framework governing these operations as well as the protection of the rights of bona fide purchasers.

One of the significant problems in law enforcement practice is the alienation of shares in business
partnerships, in which sellers reduce the performance of their obligations to the formal conclusion of a sale
and purchase agreement with a notary, while the external compliance with the procedure established by law
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often conceals the existence of significant financial and legal encumbrances on the alienated share, creating
adverse consequences for the acquirer.

An analysis of court practice shows that after the transfer of a share to a new participant, numerous
enforcement proceedings, tax debts, and other restrictions are often revealed, which were deliberately not
disclosed by the seller at the stage of concluding the contract. At the same time, the existence of a significant
number of ongoing enforcement proceedings in relation to the partnership does not in itself prevent state
registration of the change of participant, which subsequently becomes the cause of protracted corporate and
legal disputes.

The above circumstances indicate that challenging share purchase agreements goes beyond a private
dispute between the seller of the share and its buyer. The mass nature of such transactions, the lack of
effective mechanisms for verifying the legal and financial status of business partnerships, and the ambiguity
of the legal consequences of their conclusion make this a systemic problem. The subjective (based on
internal conviction) assessment by courts of the significance of information contained in the databases of
executive bodies is often limited to a formal analysis of compliance with the transaction procedure, which
negatively affects the stability of civil turnover.

In this regard, it is particularly important for courts to take into account information from state registers
and information from tax authorities and enforcement agencies when resolving disputes related to the
transfer of rights to a share in a business partnership.

Methods and materials

In preparing this article, a comprehensive approach was used, including general scientific and special
research methods appropriate to the aims and objectives of the work. The main method was the formal legal
method, which made it possible to study the norms of civil and corporate legislation of the Republic of
Kazakhstan regulating the procedure for alienation of shares in the authorized capital of economic
partnerships, as well as the grounds for recognizing transactions as invalid.

The analytical method was used to summarize and evaluate the provisions of legal doctrine and judicial
practice originating from interdistrict commercial adjudicatory courts of the Republic of Kazakhstan.
Particular attention was paid to issues of proving unfair conduct of the participants involved in the
transaction and facts of concealing information about the financial condition of the partnership during the
transfer of rights to a share.

The empirical basis of the study was formed by the normative legal acts of the Republic of Kazakhstan,
materials of judicial practice on corporate disputes, including judicial acts of the first and appellate instances,
as well as information contained in state registers and information systems of judicial and tax authorities.

The conceptual and methodological foundation of this research draws upon academic writings and
scholarly contributions produced by both national and international authors in the field of civil and corporate
law, in particular M.K. Suleimenov, Yu.G. Basin, S.B. Skryabin, A.K. Kaldybayev, Zh.B. Zhumagaliyeva,
L. Novoselova, A.O. Takhtenkova.

The use of doctrinal sources in combination with an analysis of judicial practice ensured the
comprehensive nature of the study, the validity of the conclusions, and made it possible to formulate
practical proposals directed toward enhancing legal instruments for safeguarding the interests of participants
in economic partnerships.

The selection of the Republic of Uzbekistan and the Republic of Belarus for comparative analysis is
justified by their shared membership in the Roman-Germanic legal family and a common civil law heritage
within the CIS. These states represent polar regulatory models: from absolute succession of liability
(Uzbekistan) to temporal differentiation (Belarus), which allows for an assessment of the most effective
model for the Republic of Kazakhstan. The empirical basis of the study is focused on specialized commercial
court rulings from 20202025 to ensure the relevance of the analyzed judicial trends.

Results

Before analyzing existing gaps in legislation, it is important to first clarify the object of the study.
Judicial protection of a participant’s rights in disputes related to the alienation of shares can be understood as
a set of legal safeguards designed to restore the balance of corporate interests through the differentiation of
liability depending on the time when the relevant obligations arose. Within this framework, corporate
succession should be considered a particular type of legal transfer: although the rights to participate in
corporate governance pass to the purchaser, the “burden” of undisclosed liabilities caused by the seller’s bad
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faith should not automatically transfer together with the share, since such an approach contradicts the
principle of fairness in civil circulation.

Before analyzing the issues related to challenging share purchase agreements and protecting the rights
of the purchaser, it is necessary to determine the legal nature of such an agreement in the civil circulation.
This is because the choice of protection and the distribution of risks between the parties depend on the
classification of the agreement.

The study of the legal nature of a contract for the sale of a share in the authorized capital of commercial
partnerships requires reference to the norms of civil and corporate law in their systemic connection. The
main normative instrument regulating the relevant sphere of legal relations is the Law of the Republic of
Kazakhstan “On Limited and Additional Liability Partnerships” dated April 22, 1998, No. 220-1 (hereinafter
referred to as the Law on Partnerships) [1].

According to Article 28 of the Law on Partnerships, a share in the authorized capital does not constitute
ownership of specific property of the partnership. It expresses a person’s participation in the activities of a
legal entity and includes a set of property and non-property rights. Such rights include, in particular, the
entitlement to participate in the distribution of earnings, the right to a share of the property upon liquidation
of the partnership, as well as the right to participate in the management of the legal entity and to receive
information about its activities.

Taking into account the provisions enshrined in the Law, it seems reasonable to conclude that a share
purchase agreement has a complex legal nature. In terms of its content, it is aimed not at the transfer of
property, but at the transfer of a set of corporate rights from one participant to another. Although the
transaction is formally executed in the form of a sale and purchase contract, the disposal of an interest in the
charter capital, from a substantive legal perspective, represents the conveyance of a complex bundle of
corporate entitlements, certain components of which are functionally similar to the transfer of a claim, which
determines the specific nature of the seller’s obligations and liability to the purchaser.

The complexity of this transition is also noted in modern international legal scholarship, which stresses
that legal rules should rely on a balanced evaluation of the interests of all involved parties, rather than being
derived only from abstract reasoning. As Yao points out, “the evaluation of whether shareholders should
have the “right of retraction” should not be judged simply on the basis of the attributes of the preemption
right, so the substantial protection of interests may be overlooked ” [2].

The procedure for concluding a contract for the sale and purchase of a share in the authorized capital of
a business partnership is regulated by law and includes several consecutive stages. At the initial stage, it is
crucial to comply with the pre-emptive entitlement established in Article 31 of the Law on Partnerships and
Clause 3 of Article 80 of the Civil Code of the Republic of Kazakhstan (hereinafter referred to as the Civil
Code) [3]. These provisions grant the participants in the partnership a preemptive right to purchase the
alienated share in relation to third parties. In this connection, the seller is obliged to notify the executive
body of the economic partnership and the other participants in writing of the planned disposition of their
participatory interests, with specification of the purchase price and all essential contractual conditions. Only
if the participants refuse to exercise their preemptive right or fail to respond within the established period,
which is generally one month, may the share be sold to a third party.

Special attention should be paid to compliance with the form of such a transaction established by law.
In accordance with paragraph 2 of Article 154 of the Civil Code of the Republic of Kazakhstan and
paragraph 2 of Article 39 of the any transaction involving the transfer of a participatory interest requires
compulsory notarization. Non-observance of the required notarization leads to the recognition of the
transaction as invalid under Article 157-1 of the Civil Code of the Republic of Kazakhstan, as it is
considered to have been concluded in violation of the requirements of the law.

As A.K. Kaldybayev and Zh. B. Zhumagaliyeva note, “the use of the notarial form in transactions for
the alienation of shares is an essential element of legal protection, ensuring the legality of corporate changes
and preventing the falsification of documents that could lead to the loss of control over a business” [4].

When certifying a contract, the notary, guided by the provisions of Article 54 of the Law of the
Republic of Kazakhstan “On Notaries” dated July 14, 1997, No. 155-I (hereinafter referred to as the Law on
Notaries) and paragraphs 44, 45, 46, 60, and 66 of Order No. 41 of the Minister of Justice of the Republic of
Kazakhstan dated January 31, 2012, “On Approval of the Rules for the Performance of Notarial Actions by
Notaries” [5] (hereinafter referred to as the Rules) verifies the legal capacity of the parties, the availability of
appropriate title documents, as well as compliance with the rights of other participants in the partnership to
the preemptive purchase of a share.
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L. Novoselova notes that “the complexity of contractual relations in limited liability partnerships is due
to the special legal nature of the share, which is an independent object of civil rights and requires an
assessment not only of the actual expression of the parties’ will, but also of the legal status of the partnership
itself, including the peculiarities of its corporate history” [6].

The final stage in formalizing the transfer of rights is the state re-registration of the partnership.
According to subparagraph 1) of paragraph 1 of Article 14 of the Law of the Republic of Kazakhstan “On
State Registration of Legal Entities and Accounting Registration of Branches and Representative Offices”
dated April 17, 1995, No. 2198 [7] (hereinafter referred to as the Law on State Registration), changes in the
composition of participants in economic partnerships, except for cases where a register of participants is
maintained, are subject to mandatory state re-registration. An application for the relevant changes must be
submitted to the registering authority within one month from the date of conclusion of the agreement or
adoption of the the corresponding corporate resolution.

It should be specifically emphasized that the rights and obligations of a participant are finally
transferred to the acquirer from the moment of state re-registration. As stipulated in clause 2 of Article 22 of
the Law on Partnerships, the buyer of a share acquires the status of a participant in the partnership after
changes are made to the registration data. Until that moment, he cannot fully exercise his corporate
entitlements vis-a-vis external counterparties, given that, in accordance with Article 42 of the Civil Code of
the Republic of Kazakhstan, such persons are entitled to rely on the information contained in the state
register of legal entities.

However, despite detailed regulation of the procedure for alienating shares in the charter capital of
corporate organizations, case law continues to demonstrate inconsistent methods in the adjudication of
corporate-law disputes. An analysis of court disputes indicates the existence of systemic problems affecting
both the stability of civil transactions and the effectiveness of protecting the rights of bona fide purchasers
and sellers of shares.

A summary of court practice allows us to identify a number of key problematic aspects that arise in the
conclusion and execution of share purchase agreements. In the law enforcement practice of courts, disputes
often arise in connection with the alienation of shares in the authorized capital, and it is therefore advisable
to analyze the most common grounds for such disputes and the established judicial approaches to their
resolution.

1. Challenging transactions due to failure to fulfill obligations to pay for a share.

One common situation is the purchaser’s failure to fulfill their obligation to pay the purchase price of
the share. In such cases, interested parties often choose to defend themselves by requesting that the contract
be declared invalid, believing that the lack of payment calls into question the proper performance of the
terms of the transaction. Meanwhile, judicial practice proceeds from the assumption that failure to fulfill a
monetary obligation does not affect the validity of the contract as such and cannot in itself serve as a basis
for declaring the transaction invalid. In such cases, the seller has the right to demand payment of the amount
stipulated in the contract, but not the right to return the alienated share.

A case in point is the dispute between Two K LLP and M.K. Karabatayev over the recovery of debt
under a share purchase agreement in the amount of over 47 million tenge. Despite the existence of a legally
binding court decision on debt collection in case No. 5265-25-00-2/771, the actual absence of property from
the debtor that could be subject to enforcement made it impossible to actually execute the court order [8]. As
a result, the seller lost his corporate rights but did not receive consideration in the form of payment of the
purchase price. This situation is due not only to the difficulties of subsequent enforcement of the court order
but also to the terms of the agreement concluded between the parties. In accordance with the general
provisions on sales contracts, the buyer’s obligation to pay is reciprocal and, unless otherwise provided by
the contract, must be performed simultaneously with the transfer of the object of sale. Consequently, when
alienating a share in the authorized capital, the risk of non-payment largely depends on the payment model
chosen by the parties, and the conclusion of a contract with a deferred payment without the use of security
mechanisms represents a contractual risk for the seller, which cannot be fully imposed on the judicial
protection system.

2. The existence of unfulfilled court orders and encumbrances in relation to the seller of the share.

Significant difficulties also arise in cases where the alienation of a share is carried out when the seller
has significant debt obligations to third parties or state authorities. An analysis of court cases shows that such
transactions are often carried out in conditions that are not reflected in the database of enforcement
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proceedings at the time of the transaction, which may indicate an attempt to withdraw assets and evade the
enforcement of court decisions.

A case in point is case No. 1912-20-00-2/2125 brought by KDN Group LLP against A.V. Melentyeva,
in which the plaintiff claimed that the share purchase agreement was invalid. In support of its claims, the
plaintiff pointed out that at the time of the transaction, more than seventeen enforcement proceedings had
been initiated against the seller, and the transaction itself, in its opinion, was aimed at evading obligations to
creditors and the state [9]. The plaintiff pointed out that the contract was formal in nature and was concluded
with the aim of concealing property from enforcement, which, in the plaintiff’s opinion, contradicted the
requirements of Article 158 of the Civil Code of the Republic of Kazakhstan.

Having considered this dispute and examined the circumstances of the case, the court decided to
dismiss the claim. The judicial authority proceeded from the fact that at the time of notarization, a check was
carried out and it was established that there were no seizures or other encumbrances directly on the alienated
share. The court held that the seller’s debts and open enforcement proceedings did not in themselves restrict
his right to dispose of the share in the absence of a statutory prohibition. The court thus focused on
compliance with the formal requirements for the transaction.

The Plaintiff, disagreeing with this approach, filed an appeal, emphasizing the need to assess the good
faith of the parties to the transaction. In the Plaintiff’s opinion, the alienation of a share as one of the key
assets in the presence of debts indicated an intention to cause harm to creditors. The applicant’s arguments
are supported by legal doctrine. Thus, A.O. Takhtenkova notes that “judicial practice is moving towards a
more active application of the rules on the inadmissibility of abuse of rights in conjunction with the rules on
the invalidity of transactions” [10]. This allows the seller’s actions aimed at removing property from
enforcement to be classified not simply as a formal exercise of the owner’s rights, but as unlawful conduct
that violates the limits of the exercise of civil rights. Nevertheless, the reviewing judicial panel at the appeal
stage left the decision of the court of first instance unchanged, confirming the predominance of a purely
formal finding that no encumbrances existed over any substantive evaluation of the seller’s actual financial
situation.

This example clearly demonstrates that the formal nature of legal regulation and the limited scope of
verification mechanisms for the alienation of shares do not allow for the timely identification of transactions
that are detrimental to the interests of creditors and other participants in civil transactions. As a result, a
situation arises in which the formally lawful actions of one party create legal uncertainty and risks for bona
fide purchasers, who, after the transaction is completed, may face claims from third parties and protracted
litigation. The lack of effective preliminary verification tools and uniform approaches to assessing the good
faith of the parties effectively shifts the negative consequences of such transactions to participants acting
reasonably and in good faith.

In addition to disputes with creditors, in practice, the opposite situation often arises, when the buyer
attempts to challenge the contract due to undisclosed circumstances revealed after re-registration.

3. Challenging a transaction to transfer a share in the presence of tax arrears.

An analysis of court practice clearly confirms the relevance of the legal problem addressed. In this
regard, a ruling issued by the specialized interdistrict commercial court operating within the Karaganda
region in case No. 3514-20-00-2/3549, the claim of the state revenue authority to invalidate the contract of
sale of a share in a limited liability partnership was upheld [11]. The court found that at the time of the
transaction, the partnership had tax arrears in excess of 148 million tenge, and the change of participant was
formal in nature and was aimed at evading tax obligations. The court classified the parties’ actions as an
abuse of rights, noting that the purchaser of the share had no real intention of carrying out entrepreneurial
activity. This example shows that in the absence of clear legislative mechanisms for preliminary control,
courts are forced to eliminate the negative consequences of such transactions after they have been completed,
which negatively affects the stability of civil legal relations.

Discussion

The reviewed judicial practice shows that the evaluation of corporate transactions is often overly
dependent on the external “form” of a transaction rather than on the real interests of the parties involved. As
Ye.L. Babadzhanyan observes, the coincidence of internal intent and its external expression is a fundamental
condition for the validity of a transaction. Nevertheless, enforcement practice should gradually shift from a
model focused on “protecting the appearance of a transaction” toward one aimed at “protecting interests ”.
This issue becomes especially significant in disputes over the alienation of shares, where undisclosed
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financial encumbrances may create a “defect of will”, causing the formally expressed consent to diverge
from the parties’ genuine legal and economic intentions [12].

The court cases analyzed indicate that, as applied in real legal proceedings, the primary mechanism for
safeguarding the interests of a share acquirer commonly consists in seeking recognition of the invalidity of
the sale and purchase contract due to circumstances that the transaction was made under the influence of
error or fraud, as provided for in Articles 158 and 159 of the Civil Code of the Republic of Kazakhstan.
Within this category of private-law disputes, the purchaser bears the burden of proving that the seller
deliberately failed to disclose information about encumbrances, debts, or other material circumstances that
were relevant to the formation of the party’s intent when concluding the transaction.

The “judicial formalism” evident in current practice largely stems from the priority courts give to
formal registration information and entries in state registers rather than to the partnership’s real financial
condition. In many cases, judicial review is confined to verifying that no active arrests were recorded in the
database at the time the transaction was concluded, while the potential “latency” of tax or enforcement
obligations is disregarded. As a result, a situation arises in which an action that appears legally valid in form
(for example, a notarized sale) can in fact conceal a substantive violation of trust.

At the same time, the implementation of this method of protection in practice is fraught with significant
difficulties related to the assessment of the evidence presented. The evidence presented by the purchaser
mainly indicates that he was not and could not have been aware of the partnership’s hidden financial
obligations, which are largely assessed by the adjudicating authority relying on the court’s discretionary
assessment of the evidence. In accordance with Article 16 of the Civil Procedure Code of the Republic of
Kazakhstan (hereinafter referred to as the CPC RK), the court evaluates the evidence based on its internal
conviction, which is based on a comprehensive, complete, and objective examination of the evidence as a
whole [13]. In the absence of legally established presumptions of good faith on the part of the purchaser or
uniform standards for verifying the legal and financial status of a share, this approach often leads to
contradictory judicial practice, in which different judicial acts are adopted in similar factual circumstances.

A review of court practice leads to the conclusion that a formal procedural review of transactions
involving the alienation of shares in the authorized capital does not provide adequate protection for the rights
of participants in civil transactions. In some cases, this approach leads to a situation where a bona fide
purchaser of a share is vulnerable to previously existing but non-obvious obligations. In order to develop
more specific criteria for the allocation of liability, it is advisable to refer to a comparison of foreign
regulatory models. In this regard, it seems necessary to consider the issue of succession of rights and
obligations when transferring a share based on a comparative legal analysis of the legislation of the states
belonging to the Commonwealth of Independent States (hereinafter referred to as the CIS).

Current legislation in the Republic of Kazakhstan does not fully address the issue of the purchaser’s
liability for the obligations of the previous participant that arose prior to the alienation. The Law on
Partnerships is limited to indicating the moment when the status of a participant arises. Thus, paragraph 2 of
Article 22 of the Law on Partnerships establishes that the acquirer has the right to exercise their corporate
rights and bear obligations only after the relevant changes have been made to the registration data. At the
same time, the Partnership Law does not provide a direct answer to the fundamental question of the fate of
the seller’s unfulfilled obligations arising during his participation in the partnership.

The lack of clear regulatory provisions forces courts to limit themselves to checking compliance with
the form and procedure of the transaction, without touching upon the substantive legal aspect of the
distribution of liability. As a result, the acquirer of the share is effectively deprived of effective mechanisms
of protection in the event of the discovery of hidden corporate encumbrances, which negatively affects the
stability of civil relations.

The opposite approach is implemented by the legislation of the Republic of Uzbekistan. Article 20 of
the Law of the Republic of Uzbekistan “On Limited and Additional Liability Enterprises” establishes a
mandatory model of succession, according to which all rights and obligations of a company participant that
arose prior to the alienation of the share are transferred to the acquirer of the share, with the exception of
those that are inextricably linked to the personality of the participant [14]. Thus, the legislation of the
Republic of Uzbekistan establishes a presumption of full transfer of liability, including property obligations.

This structure protects the interests of the legal entity and its creditors to the fullest achievable degree,
while simultaneously creating heightened exposure for the purchaser, effectively imposing on them the
obligation to conduct an in-depth legal and financial review before concluding a transaction to acquire a
share within the charter capital of the company.
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An alternative regulatory framework is proposed in the legislation of the Republic of Belarus. Article
101 of the Law of the Republic of Belarus “On Business Associations™ relies on the principle of temporary
differentiation of liability, establishing that the rights and obligations of a participant are transferred to the
acquirer of the share, except for those related to the period prior to its alienation, unless otherwise expressly
provided by law or the company’s charter [15]. Thus, the Belarusian model allows for the normative division
of obligations depending on the period of share ownership.

This approach differs fundamentally from the models implemented in the Republic of Kazakhstan and
the Republic of Uzbekistan. It allows a bona fide purchaser to reasonably object to claims based on the
actions or inactions of the former participant that took place before the transfer of corporate rights. Such
regulation reduces the likelihood of hidden debt and other obligations being transferred and contributes to a
more equitable balance of interests between the company and its participants.

The comparison highlights a core divergence in how risks are distributed. Under the Uzbek framework
of “absolute succession”, the emphasis is on creditor protection, with the entire risk burden effectively
shifting to the acquirer. By contrast, the Belarusian model of “temporal differentiation” reflects a fairness-
based approach: obligations arising before the transfer remain the responsibility of the seller. For
Kazakhstan, the Belarusian model appears more suitable, as it reduces incentives for the transferor to
withhold material information. As Y.L. Babadzhanyan observes, contemporary legal doctrine increasingly
favors safeguarding substantive rights over reliance on formal registration records, thereby addressing the
problem of “judicial formalism” evident in current Kazakhstani practice [12]. A comparative analysis of
these legal models reveals a significant gap in the legislation of the Republic of Kazakhstan related to the
absence of clear rules for the distribution of liability between former and new participants for obligations
arising in the previous period. In order to strengthen the stability of civil turnover and increase the level of
protection of participants in corporate legal relations in the Republic of Kazakhstan, it seems appropriate to
implement elements of Belarusian regulation. Adapting the rules providing for a temporary division of
liability would allow courts to more effectively resolve disputes related to the alienation of shares and ensure
a balance of interests for all participants in corporate legal relations.

The legal position of Resolution No. 20 of the Plenum of the Supreme Economic Court of the Republic
of Belarus on October 31, 2011, “On Certain Issues of Considering Cases Involving Commercial
Organizations and Their Founders (Participants)” (hereinafter referred to as the Plenum Resolution)
deserves special attention [16]. Paragraph 22 of the Plenum Resolution explains that claims for the
invalidation of transactions, including share purchase agreements, are subject to consideration in accordance
with the procedure established by paragraph 2 of Chapter 9 of the Civil Code of the Republic of Belarus.

This position allows for a consistent distinction between special means of protecting civil rights, in
particular the transfer of rights and obligations in the event of a violation of the preemptive right of purchase
and claims for the invalidation of a transaction as a whole, which are applied in the event of defects of
consent. The Plenum guides the courts to the fact that in cases where a transaction is concluded in violation
of the requirements of the law or under the influence of circumstances distorting the actual expression of will
of a party, for example, due to the concealment of information about the actual state of assets, such a
transaction shall be declared invalid with the application of the consequences provided for by law. Thus,
Belarusian judicial practice proceeds from the assumption that the protection of the rights of a purchaser who
has been misled as to the legal or actual condition of a share must be carried out through the institution of
invalidity of transactions, which ensures the complete elimination of the legal consequences of a contract
concluded on unfair terms.

The above foreign experience allows for a more objective assessment of the state of regulatory control
in the Republic of Kazakhstan. Domestic law has developed a certain system of explanations issued by the
highest judicial authority of Kazakhstan, designed to promote consistency in the adjudication of corporate-
law cases the Normative Resolution of the Supreme Court of the Republic of Kazakhstan “On Certain Issues
of the Application of Legislation on Limited and Additional Liability Partnerships” adopted on July 10, 2008
under reference number 2 [17] and the Normative Resolution of the Supreme Court of the Republic of
Kazakhstan “On Certain Issues of the Invalidity of Transactions and the Application by Courts of the
Consequences of Their Invalidity” dated July 7, 2016, No. 6 [18].

These acts, which play a significant role in law enforcement, are mainly general in nature and guide
courts to use universal civil law institutions, such as the presumption of good faith and general grounds for
invalidating transactions in the event of defects of consent. At the same time, they do not disclose the
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specifics of the purchaser’s liability for hidden obligations that arose during the period of participation of the
previous owner.

Despite the existence of regulatory clarifications from the Supreme Court of the Republic of
Kazakhstan, issues of liability distribution for such obligations remain outside the scope of special
regulation.

The problem of the new participant’s liability for the partnership’s “hidden” debt obligations is largely
due to the legal nature of the share transfer transaction itself. The theoretical basis for the problem under
consideration is formed by the works of leading civil law scholars, which emphasize the special legal nature
of a share in the authorized capital. Of fundamental importance is the statement by Yu.G. Basin and
M.K. Suleimenov, according to which “the acquisition of a share in economic partnerships means that a
person enters into corporate relations, within which the new participant assumes not only the rights but also
the obligations related to the activities of the partnership that exist at the time of the transaction ” [19; 540].
In view of this, the seller’s concealment of material information about the partnership’s financial obligations
should be considered not as a formal breach of the terms of the contract, but as a material violation of the
rights of the purchaser, who, upon completion of the ownership transition, effectively assumes the
company’s previously incurred obligations. As S.V. Skriabin rightly notes, “the transfer of shares in the
authorized capital of a partnership implies not only a change in the owner of the property, but also
succession in relation to corporate rights and obligations, which requires particular clarity in determining
the moment and limits of the transfer of responsibility ” [20].

Based on the study, there is a clear need to improve legislation on limited liability partnerships in terms
of clarifying the limits of liability of participants and strengthening the protection of the rights of bona fide
purchasers of shares.

Given the problems identified, it seems necessary to propose measures that will reduce the risk for bona
fide purchasers and ensure predictability of liability.

First, it is advisable to include in the relevant law a provision that explicitly obliges the seller to disclose
to the purchaser complete and accurate information about the legal status of the share being sold, as well as
the absence of any undisclosed obligations of the partnership that arose during the period of its ownership. It
should be legislatively established that obligations and losses arising from the actions or inaction committed
by the previous rights holder at an earlier stage of ownership of the share and deliberately not disclosed to
the purchaser cannot be imposed on a bona fide purchaser and are subject to compensation at the expense of
the seller’s property. This will give assurances about circumstances the character of mandatory legal
guarantees, rather than just contractual terms.

Secondly, the mechanism for holding participants liable on a subsidiary basis needs to be clarified. It
seems reasonable to have a rule whereby the purchaser of a share assumes the risks and responsibilities
associated with it, except in cases where the previous owner deliberately misled the purchaser or concealed
information about the partnership’s obligations in order to evade their performance.

In such situations, if the seller’s abuse of rights or deception is proven, liability for obligations arising
prior to the alienation of the share shall not be transferred to the bona fide purchaser and shall remain with
the former participant. The implementation of these proposals will replace the courts’ assessment practice
with a clear legal mechanism that ensures the predictability of civil transactions and the effective protection
of investors’ rights.

Proposed amendment to the Law of the Republic of Kazakhstan dated April 22, 1998, No. 220-1 “On
Limited Liability and Additional Liability Partnerships”:

“Article 29-1. Obligation of the alienating participant to disclose information when alienating a share”.

1. A participant in a partnership who disposes of a share (or part thereof) shall, prior to concluding the
agreement, disclose to the acquirer complete and accurate information about the legal status of the share
being alienated without any intention to deliberately conceal information, including information about the
partnership’s obligations arising during the period of ownership of the shares, as well as circumstances that
may affect the scope of the acquirer’s rights and obligations.

2. Failure to fulfill the obligation provided for in paragraph 1 of this article shall entail the liability of
the alienating participant in accordance with the legislation of the Republic of Kazakhstan.

A key issue remains the need to maintain a balance between protecting the acquirer and safeguarding
the interests of creditors. In our view, the proposed Article 29-1 does not restrict creditors’ rights. On the
contrary, by recognizing the former participant as the actual debtor with respect to obligations that arose
during the period of their participation, the rule prevents the use of purely formal share transfers as a
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mechanism for avoiding responsibility. In this way, the temporal allocation of liability allows creditors to
direct their claims toward the person whose conduct led to the debt, rather than toward a bona fide purchaser
who merely acquired a financially troubled asset.

Conclusions

The study performed allows for the formulation of several fundamental conclusions of great legal
significance. First, the analysis established that current judicial practice in the Republic of Kazakhstan
regarding the contestation of share sale agreements is characterized by excessive formalism, focused on
procedural aspects, which hinders the full protection of bona fide purchasers when undisclosed partnership
debts are discovered.

Second, the identified lack of clear legislative rules for the temporal delimitation of liability creates
legal uncertainty, where the risks of a seller’s bad faith are effectively shifted to a purchaser acting
reasonably and in good faith. Furthermore, to address this, the study substantiates the need to implement the
principle of mandatory disclosure by the seller and a model of temporal liability differentiation (based on the
experience of the Republic of Belarus), where the former participant remains liable for obligations incurred
during their actual period of participation.

The practical outcome of the research is the development of proposed amendments to the Law “On
Limited and Additional Liability Partnerships” in the form of a new Article 29-1 “Obligation of the
alienating participant to disclose information when alienating a share”. Consequently, the introduction of this
provision will ensure a predictable mechanism for liability distribution and create a fair balance of interests
for all participants in corporate legal relations.
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O.T. Onimos, 111.T. balikem:xuna

KaprpulbIK KanuTAIAAFbI YJIECTI cCaThIN ajy-caTy IAPThIH AayJay Ke3iHjae
HIAPYAIIBLIBIK CePiKTeCTIiKTepPre KaTbICYyIbLIAPAbIH KYKbIKTAPbIH
COT APKBLIbI KOPFAY JKJHE KayanKepILIikTi 661y

Makanana yiecTepAi HMeENIKTEH MNIBFapy Typajibl Jayjap KOHTEKCiHIEe KOPIIOPaTHBTIK KaThIHACTapFa
KaTBICYIIBUIAPABIH MYAJCICPiH KOPFAy KOHIHIET COT MEXaHU3MICPIHIH THIMALUIIrI TalaHFaH, COHIal-aK
Kazakcran PecnyOnnkachbIHBIH KOJIAHBICTAFbl 3aHHAMACHIHAAFBl JKYHeNl OJKBUIBIKTap AMKBIHIAIFaH.
3epTTeyiH MaKkcaThl — aJaJl CaThIIT ATYIIBIHBIH KYKBIKTAphIH KOPFay bl KMBIHIATATHIH 9pi JKayalKepIIuTiKTi
Oexrynme Oenrici3mik TYOBIPATHIH KYKBIKTBIK PETT€y MEH COT NPAKTUKACBHIHIAFBI OJNKBUIBIKTAPIBI AHBIKTAY.
3eprrey OapbICHIHIA a3aMaTTHIK JKOHE KOPIOPATHBTIK 3aHHaMa HOpMallapblHA, COHJAl-aK YJIeCTiH
TelleHOeyiHe, aTKapyIIBUIBIK iC KYpri3yiepaiH OONybIHA jKOHE CEpPIKTECTIKTIH KapKbUIBIK JKaFIaibl Typajbl
MONIIMETTEpAl KachIpyFa OaifJIaHBICTBI COT JayiapblHa Tannay >kyprisinai. CotrapnasiH (opmanbab
KO3Kapachl CaTyIIBIHBIH HAKThI JKaFIaifbIH )KHE OHBIH KPEAUTOpIIap alJbIHAAFbI KayalKepIIUIiriH eckepyre
MYMKIHIIK OCpMEHTIHI aHBIKTAAIbl. YJECTI HENIKTCH IIbIFApFaHFa JeiiH TyBIHAAFaH MiHACTTEMENEp
OOMBIHIIIA JKAayaNKEPUIUTIK MOceeciHe epeKine Hazap aymapbuiibl. CabICTHIPMAIbI-KYKBIKTBHIK Tallaay
meHOepiHe KaThICYIIBIHBIH KYKBIKTaPbIHBIH, MIHICTTEPiHIH KoHE KayalKepUIUIriHiH aybICyblHa KaThICTHI
TYpii Tacinmepai kepcererin O30ekctaH PecnyOnmkacel MeH Bemapyck PecnyOnmkachiHbIH TaXipuOeci
Kapajael. 3epTTEYAiH HETi3rl HOTHKECI KYKBIKTBIK CEHIMIUTIKTI apTTHIPyFa jKOHE a3aMaTTHIK alfHaJBIMHBIH
ajan KaThICYIIBIAPBIH KOpFayFa OarbITTaliFaH CEpIKTECTIKTIH OYPHIHFBI JKOHE jKaHa KaTBICYIIBICHIHBIH
JKayanKepIIuTriH yaKpITIIa IMEeKTey MEXaHW3MiH €HTi3y KaXeTTUIriH Herisgey. JKYMBICTBIH MpaKTHKAaIBIK
MaHbI3JbUIBIFBI KAPFBUIBIK KalHTaJJaFbl YJIECTEPl MENIKTeH LIBIFapy Ke3iHAe KYKBIKTBIK PETTeyi *KoHe
JKayarnKepuIIiKTi 0emyai eTinaipy OOMbIHIIA YCBIHBICTAp 931pJiey/ie KaThIp.

Kinm ce3dep: miapyambUIbIK CEpPIKTECTIKTEP, KATBICY YJIECi, YIECTI CaThIll ajy-caTy, MOMUIENEpai aaynay,
aJ1aJl caThII ATyLIb, TOyeKeNAepAl 6oy, KpeauTopiap MyAAelepiHiH TeHrepiMmi.

O.T. Anumos, I11.T. batikenxuna

CyneOHasi 3a11MTA NPAB YYaCTHUKOB X0351/iCTBEHHBIX TOBAPHUILECTB M pacipeeeHne
OTBETCTBEHHOCTH IPHU OCIAPMBAHMHU J0T0BOPA KYILUIN-TIPOJAKH A0JIH B YCTABHOM
KanuraJe

B cratbe anammsupyercs 3(GGEKTHBHOCTh CyIeOHBIX MEXaHH3MOB 3al[UTBl HHTEPECOB YYaCTHHUKOB
KOpPIOpaTUBHBIX OTHOIIEHHH B KOHTEKCTE CIIOPOB 10 OTHYXACHUIO )10ne1‘/'1, a TaKK€ BBIABJIIAIOTCA CUCTCMHBIC
npoOensl B JeHcTByIOIIeM 3akoHozaaTenbcTBe PecryOmukm Kazaxcrtan. Ilpum 3ToM OCHOBHOE BHHMMaHHE
YYaCTHHKOB CIEIOK W PETHCTPHPYIOIMINX OpPraHOB COCPENOTOYEHO Ha coOmofeHnn (GopManbHBIX
TpeboBaHMI, TOT/1a KaK BOIIPOCHI PACIIPEIEICHNSI OTBETCTBEHHOCTH CTOPOH HEPEAKO OCTAIOTCS 0e3 JONKHON
paBoBoil oneHKU. Lenblo HccnenoBanus SBIAETCS BBIIBICHUE HEAOCTATOYHOCTH [IPAaBOBOIO PEryIHPOBaHUS
U OTCYICTBHSI UETKOH CyneOHOW IpaKkTHKW, KOTOPBIC 3aTpyJHSAIOT 3aIlUTy IIpaB JOOPOCOBECTHBIX
npuobpeTartenell n co3al0T HEONPEEIEHHOCTh B PAcIpeieIeHN OTBETCTBEHHOCTH. B Xo/e nccnenoBanus
MPOBE/ICH aHAIM3 HOPM 3aKOHOJATENIbCTBA, a TAaKXKe CyJAEOHBIX CIOPOB, CBA3aHHBIX C HEOIUIATOH [0y,
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Judicial Protection of...

HAJIMYMEM HCIIOJHUTEIbHBIX IPOU3BOJACTB W  COKPBITHEM CBEIEHHMHE O (MHAHCOBOM COCTOSHUM
TOBApUIIECTBA. YCTAHOBIEHO, 4YTO (H)OPMaNbHBIH MOAXOA CYJOB HE MO3BOIAET YYUTHIBATH pPeabHOE
TIOJIO’KEHUE MPOAABIAa M €ro OTBETCTBEHHOCTh Hepes kpeauropamu. Ocoboe BHUMaHHE yIENEeHO Mpobdieme
OTBETCTBEHHOCTH IO 00s3aTeNbCcTBaM, BO3HHKIINM 1O OTYYXICHHUS IONIH. B pamkax cpaBHHUTENBHO-
MPaBOBOTO aHaJM3a paccMOTpeH ombIT PecryOmukm VY36exucraH u Pecryomukm Benmapycs. KimoueBbiM
pe3yIbTaTOM HCCIEIOBAaHMS SIBIIETCS 000CHOBaHHE HEOOXOIMMOCTH BHEAPEHHS MEXaHNU3Ma PasrpaHNuCHUS
OTBETCTBEHHOCTH IO MEPHOIY YJacTHs IPENKHEro M HOBOTO YYaCTHHKA TOBApPHIIECTBA, HAIPABICHHOTO Ha
MOBBIIICHUE IIPaBOBO ompeneneHHocTH. [IpakTudeckas 3HAYMMOCTb PabOTHI 3aKIIOYACTCS B pa3paboTKe
MpeUIOKEHHH 110 COBEPIIEHCTBOBAHUIO IPABOBOTO PETYIUPOBAHUSI.

Kniouegvie cnosa: X034HCTBEHHBIE TOBAPHUILECTBA, JIOJIS Y4acTHs, KyIULI-IPOJAAXKa IOJIM, OCHApUBAHHE
CIIETIOK, TOOPOCOBECTHBIH NPUOOPETATEINb, pacpeAesICHHE PUCKOB, OalaHC HHTEPECOB KPEIUTOPOB.
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The current state of legal regulation of artificial intelligence
in the Republic of Kazakhstan

This study addresses the development of a cross-sectoral model for the legal regulation of artificial intelli-
gence (Al) and highlights the transitional nature of the Al legal regime, situated between strategic innovation
management and a fully developed system of legal accountability. The purpose of the study is to analyze the
current state of Al regulation in the Republic of Kazakhstan, particularly in the context of civil liability for
harm caused by Al systems. The methodological framework includes general and specialized scientific meth-
ods, such as analysis and synthesis, induction and deduction, as well as formal legal and comparative legal
approaches. The paper provides a comprehensive analysis of current legislation in Kazakhstan related to Al
regulation, identifies existing legal gaps, and proposes scientifically grounded measures to improve civil lia-
bility mechanisms in the context of Al technologies. It has been established that Kazakhstan has transitioned
from software-oriented digitalization to the formation of a comprehensive legal regime for artificial
intelligence. The findings indicate that Kazakhstan is transitioning from software-oriented digitalization to-
ward the formation of a comprehensive legal regime for Al. The results substantiate the need to improve civil
liability for harm caused by Al systems and support the introduction of an additional provision into the Civil
Code of the Republic of Kazakhstan.

Keywords: artificial intelligence, concept, Digital Code, law, legal regulation, digital law, digital transfor-
mation, protection of human rights, Civil Code of the Republic of Kazakhstan, civil legal liability.

Introduction

The rapid development of Al technologies in recent years has become a key factor in the transformation
of modern legal systems. Algorithmic solutions are increasingly being implemented in the economy, public
administration, the judicial system, and private law, which objectively requires a rethinking of traditional
legal concepts of responsibility, subjectivity, and the protection of human rights.

In his Address to the People of Kazakhstan, Head of State, K-Zh.K. Tokayev stated: “Kazakhstan is an
integral part of the global community, a country located in the very center of the Eurasian continent. Despite
global instability, we have taken a decisive step into the era of total digitalization and Al. We must
modernize the economy through large-scale digitalization and the active implementation of Al technologies.
As a first step, we must expedite the adoption of the Digital Code. This document should define key areas of
digitalization, including artificial intelligence, platform economy, the use of big data and other aspects” [1].
At the same time, 2026 was declared the Year of Digitalization and Artificial Intelligence, making the devel-
opment of algorithmic technologies a state priority [2].

Before the adoption of the Law of the Republic of Kazakhstan “On Artificial Intelligence”, scientists
Sidorova N.V., Dulatbekov N.O., Kusainova L.K. formulated the following concept: “Al is a system that
includes an information and communication infrastructure and a software complex, capable of simulating
human cognitive functions for the rational solution of assigned tasks without a predetermined algorithm, as
well as interpreting and analyzing a large array of data, using the collected information, self-learning and
adapting as it develops, regardless of conditions” [3].

The Republic of Kazakhstan has developed a comprehensive legal framework in the field of Alin a rela-
tively short period of time. The adoption of the Concept for the Development of Al for 2024-2029 [4], the
special Law of the Republic of Kazakhstan “On Aurtificial Intelligence” [5], and the Digital Code of the Re-
public of Kazakhstan [6] demonstrates the transition from fragmented digitalization to a systemic codifica-
tion of digital law.
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Article 4 of the Law of the Republic of Kazakhstan “On Artificial Intelligence” (the Al Law) deter-
mines that state regulation of public relations in the field of Al is based on the principles of: legality, justice
and equality, responsibility and accountability, priority of human well-being, data protection and confidenti-
ality, safety and security [5].

The Al Law [5] addresses a wide range of issues, including risk management, transparency and securi-
ty, as well as the creation of a national platform and data libraries. Among its provisions, the most anticipat-
ed and legally significant are those relating to intellectual property, in particular copyright. For the first time,
the state has explicitly defined its approach to works created with the participation of Al in a special legisla-
tive act. Al is not recognized as an author, and special criteria for the protection of such works have been
introduced. Furthermore, special rules have been established governing the training of models on protected
content [7; 2].

According to paragraph 1 of Article 23 of the Al Law [5]: “works created using Al systems are protect-
ed by copyright only if there is a creative human contribution to their creation”.

However, despite a multitude of new protections, which appear to be modelled on the provisions of the
EU AI Law [8], Kazakhstan’s Al regulatory framework is considerably more general and less developed
than the latter. As a result, many aspects of Al governance in Kazakhstan, including specific mechanisms for
implementing and ensuring key Al safeguards, will be shaped through future regulations, which may reduce
transparency and limit opportunities for broad public and civil society participation in the legislative pro-
cess [9]

In civil law, the use of Al systems raises the issue of compensation for damages caused by algorithmic
decisions. Relying on general civil law provisions without introducing specific provisions on algorithmic
harm complicates proving causation and determining the culpable party, potentially reducing the level of
protection for victims.

The political guidelines declared by the State Administration have found legislative continuation in the
Concept for the Development of Artificial Intelligence for 2024-2029, which defines Al as a key factor in
economic growth and the modernization of public administration. However, the Concept itself clearly points
to significant legal gaps, including the absence of a unified conceptual framework, a regulatory framework
for ethical principles, regulation of the legal status of Al subjects and mechanisms for distributing
responsibility [4].

Thus, already at the level of strategic documents, the state recognizes the fragmentation of regulation
and the need to move from programmatic guidelines to a comprehensive regulatory model.

The authors [3] note that the regulation of Al as an object of legal regulation at the international level
also has a recommendatory and declarative nature.

An international legal review by the International Centre for Not-for-Profit Law (ICNL) confirms that
the Kazakh model of Al regulation is one of the most structured in the Eurasian region, as it combines a risk-
oriented classification of systems, administrative liability, protection of personal data and transparency re-
guirements [9]. At the same time, analysts emphasize that issues of civil liability for algorithmic harm
remain insufficiently regulated, since compensation for damages is attributed to the Civil Code, which does
not contain specific provisions on Al.

The purpose of this study is to analyze the current state of legal regulation of Al in the Republic of
Kazakhstan, in the context of the discussion of civil legal liability for harm caused by Al systems.

To achieve this goal, the following tasks have been set:

— analyze key provisions of the current legislation of the Republic of Kazakhstan in the area of Al regu-
lation;

— identify existing gaps in legal regulation in the area of civil liability for harm caused by Al systems;

— develop a proposal (norm) to improve the Civil Code of the Republic of Kazakhstan, regulating liabil-
ity for damage caused by autonomous digital systems.

Methods and materials

The methodological basis of the research is based on general scientific and specific scientific methods
of cognition, including methods of analysis and synthesis, induction and deduction, as well as formal-legal
and comparative-legal methods. Their comprehensive application allowed for a systematic analysis of theo-
retical developments in the field of legal regulation of Al, as well as the current legislation of the Republic of
Kazakhstan in a comparative legal context.
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The use of induction and deduction methods allowed us to identify the specific features of the
functioning of Al systems as an object of legal regulation and to determine key issues of civil liability for
harm caused by autonomous digital systems.

The application of the formal legal method allowed for the analysis of the provisions of the Law of the
Republic of Kazakhstan “On Artificial Intelligence”, the Civil Code of the Republic of Kazakhstan and other
regulatory legal acts governing the digital sphere, with the aim of identifying legal gaps and contradictions.

Comparative legal analysis tools allowed us to compare the national regulatory model with international
approaches to civil legal liability for harm caused by Al systems, and to formulate proposals for improving
the legislation of the Republic of Kazakhstan.

The legal basis for the study includes regulatory legal acts of the Republic of Kazakhstan in the field of
digitalization and artificial intelligence. The theoretical basis of the study is formed on the basis of scientific
works of domestic and foreign authors, including Sidorova N.V., Dulatbekov N.O., Kusainova L.K.,
Berekmoinov T., Turetsky N.N., Saktaganova I.S., Nurmukhambetova K.K. and Ismoilov Sh.A., as well as
Michael Dugeri, Jean-Sébastien Borghetti, Cary Coglianese and Colton R. Crum.

In addition, the study utilized a legal modeling method, which allowed the development of a proposal to
amend Article 917 of the Civil Code of the Republic of Kazakhstan in terms of establishing a special regime
of civil legal liability for damage caused by Al systems.

Results

An analysis of scientific literature shows that the development of Al technologies significantly compli-
cates the application of traditional civil legal liability mechanisms. In particular, the autonomous nature of
the functioning of algorithmic systems makes it difficult to determine the subject that should bear responsi-
bility for the harm caused.

Paragraph 1 of Article 24 of the Law of the Republic of Kazakhstan “On Atrtificial Intelligence” states:
“Compensation for damage caused by Al systems shall be carried out in the manner determined by the Civil
Code of the Republic of Kazakhstan”. However, current civil legislation does not contain any special rules
governing compensation for damage caused by Al systems. In particular, Article 917 of the Civil Code of the
Republic of Kazakhstan [10] establishes only general grounds for liability for causing harm.

In this regard, it is proposed to additionally include a new paragraph 4 of Article 917 of the Civil Code
of the Republic of Kazakhstan the following provision: “Damage caused by the operation of Al systems shall
be subject to compensation by the owner or operator of such a system, regardless of fault, unless it is proven
that the damage arose as a result of force majeure or the intentional actions of the victim”.

Discussion

It is well known that Kazakhstan has adopted the Digital Code—a fundamental legal document estab-
lishing a unified and systematic approach to the development of digital technologies, the implementation of
artificial intelligence, and the creation of a secure digital environment. The signing of the Code marks the
country’s transition from digital solutions to a comprehensive digital transformation based on the principles
of responsibility, security and protection of human rights [11].

“The predominant tort liability framework for Al-related claims in the EU, like Canada, is based on ex-
isting (“traditional”) laws on damages in contract and in tort under each Member State’s laws” [12].

This means that at present, liability for harm caused by Al systems is mainly based on traditional civil
law rules governing contractual and non-contractual liability.

At the same time, M. Dugeri notes that such liability models are primarily based on the principle of
fault. However, special legal regimes can also be applied that modify traditional proof requirements or estab-
lish liability independent of fault. In particular, Article [12] states: “In general, these liability frameworks are
fault-based with a relatively broad scope of application, accompanied by several more specific rules which
either modify the premises of fault-based liability ... or establish liability that is independent of fault (usually
called strict liability or risk-based liability)”.

Thus, legal doctrine considers various models of civil legal liability for harm caused by artificial intelli-
gence, including both fault-based liability and strict liability regimes.

Meanwhile, the specific functioning of autonomous algorithmic systems significantly complicates the
establishment of a cause-and-effect relationship and the determination of the guilty party. In the context of
complex Al architectures, harm can result from the interaction of software, training data, and the actions of
multiple participants in the technology chain, including developers, owners, and users of the system.
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In this regard, the application of the classical model of tort liability, based solely on establishing the
guilt of a specific person, is not effective enough and does not provide an adequate level of protection for
victims.

The Al Law [5] considers the Al system as an object of informatization, functioning on the basis of Al
models. At the same time, the scientific doctrine is actively discussing the issue of the possibility of
recognizing autonomous digital systems as a special category of legal objects with a specific legal regime.
The lack of a clear definition of the legal status of such systems can create difficulties in determining who is
responsible and allocating risks arising during their operation.

It should be noted that after the introduction of the Al Law [5], the Code of the Republic of Kazakhstan
“On Administrative Offenses” [13] was supplemented by Article 641-1 of Chapter 31, which provides for
liability for violation of legislation in the field of artificial intelligence.

The issue of civil legal liability for damage caused by Al systems deserves special attention. The Al
Law provides that compensation for damages is carried out in accordance with the norms of civil legislation.
However, the use of traditional civil legal liability institutions may prove insufficiently effective in the
context of autonomous systems that make decisions based on machine learning algorithms.

Another important aspect is the regulation of highly autonomous Al systems. The Al Law provides for
the classification of systems by risk level and degree of autonomy, which is in line with international
approaches to regulating Al.

Jean-Sebastien Borghetti in his work [14] notes the need to search for alternative grounds for civil legal
liability for harm caused by Al. According to the author, in some cases, a more effective solution may be the
use of strict liability regimes or special industry-specific liability mechanisms that take into account the level
of risk associated with the use of specific Al technologies.

Thus, the development of Al technologies requires the adaptation of traditional civil law institutions and
the formation of new legal mechanisms that ensure effective compensation for harm caused by autonomous
algorithmic systems.

The issue of transparency of algorithms and explainability of decisions made by Al systems requires
separate analysis. The law enshrines the user’s right to receive information about the automated data
processing procedure and its consequences, which is an important guarantee for the protection of citizens’
rights. However, in practice, the implementation of this principle may encounter difficulties associated with
the commercial secrets of developers and the complexity of modern machine learning algorithms. In this
regard, it seems appropriate to develop mechanisms for algorithmic audit and independent examination of Al
systems.

N.N. Turetskiy notes [15] that the Al Law is not of a framework nature, but forms an independent
regulatory architecture for a new area of regulation affecting the public sector, business and quasi-
governmental structures.

Analyzing the content of the Al Law, we believe that it is primarily of a framework nature and is
largely focused on establishing general principles and organizational foundations for state regulation. This
approach is natural at the initial stage of developing legislation in the field of artificial intelligence, but in the
future it requires development through the adoption of special regulations governing certain aspects of the
use of Al systems.

An equally important aspect is the development of institutional infrastructure for regulating Al. The law
provides for the creation of a national Al platform and grants the authorized body broad powers in the area of
developing public policy and coordinating the activities of government agencies. However, the effective
functioning of this system requires close interaction between the state, the scientific community, and the pri-
vate sector, as well as the development of mechanisms for public oversight of the use of Al technologies.

In general, it can be noted that the legislation of the Republic of Kazakhstan in the field of Al is at the
formation stage and requires further development. In the future, it is necessary to improve legal regulation
taking into account international experience, including the provisions of the EU Law on Atrtificial Intelli-
gence [8].

The position of the authors [16] regarding the declarative nature of the initial approaches remains rele-
vant; in other words, the formal transition to normative regulation is not accompanied by adequate institu-
tionalization of law enforcement mechanisms. This is manifested primarily in the absence of special civil
legal structures, procedural guarantees and independent algorithmic control mechanisms that would ensure
the actual application of the proclaimed principles.
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This problem is particularly acute in the judicial sphere. I.S. Saktaganova et al. rightly note that the
algorithmization of justice can undermine the principles of adversarial proceedings, transparency, and judi-
cial independence if there are no mechanisms for explaining and verifying algorithmic conclusions [17].
Although national legislation enshrines the principle of human responsibility and the right to review
automated decisions, the procedural regulation of these provisions remains insufficient. The procedure for
accessing algorithmic models, standards for expert evaluation, and the limits of judicial review are not
defined, which complicates the practical implementation of digital rights.

The risk-based regulatory model implemented in Kazakhstan largely replicates the European paradigm,
which is based on classifying systems according to the level of potential harm. ICNL’s international
experience confirms the structural similarity of the national regime with EU approaches, including the
prohibition of manipulative practices, transparency requirements, and administrative liability. However,
accelerated regulatory consolidation without a long period of review of enforcement creates additional risks
associated with uncertainty in the interpretation of regulations and the lack of established case law.

Foreign scientific literature also emphasizes that effective regulation of Al must combine flexibility and
institutional control. Thus, C. Coglianese and C.R. Crum note that the optimal model for risk management in
the field of Al involves flexible regulation, which, if necessary, can be strengthened by stricter requirements,
while maintaining human oversight over the functioning of algorithmic systems [18].

The use of traditional liability mechanisms does not always effectively protect the rights of victims.
One of the reasons is the difficulty of establishing a cause-and-effect relationship between the actions of a
specific subject and the result of the functioning of an algorithmic system. In this regard, it is noted [12]:
“Keeping in mind that risks cannot be eliminated in their entirety, liability rules are needed to ensure that
individuals can obtain effective compensation in the event of damage caused by Al systems”.

Consequently, the institution of civil legal liability is considered an important instrument for ensuring
compensation for damage caused by the use of Al systems.

Conclusions

The study concludes that the Republic of Kazakhstan has developed a comprehensive regulatory
framework for Al, including a special law “On Artificial Intelligence”, the Digital Code, and a number of
corresponding amendments to administrative legislation. The transition from software-based digitalization to
the legal institutionalization of algorithmic technologies has been achieved.

The national model is built on a risk-oriented paradigm and an anthropocentric principle of
responsibility, within which Al is viewed as an object of regulation, rather than as a subject of law. The
consolidation of citizens’ digital rights, including the right to review automated decisions, and the
introduction of administrative sanctions for Al violations demonstrate national legislation’s commitment to
ensuring a balance between innovative development and the protection of human rights.

At the same time, fully realizing the potential of Al and advanced analytics technologies requires the
consolidation of efforts by the state, private sector, and society aimed at creating a balanced model of legal
regulation and stimulating innovative development.

This article analyzes the key provisions of the current legislation of the Republic of Kazakhstan
regulating Al and identifies existing gaps in legal regulation in the area of civil legal liability for harm
caused by Al systems.

The results of the study make it possible to supplement civil legislation with a special norm, regulating
liability for harm caused by Al systems.
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J.K. PycrembexoBa, P.b. Xaranos

Ka3zakcran Pecnmy0iuKachbIHAAFBI 2KACAH/IBI HHTEJJIEKTI
KYKBIKTBIK PeTTeyAiH Ka3ipri skaraanbl

3epTTeydiH ©3eKTIIIr KacaHIbl HHTEIJUIEKTI KYKBIKTHIK PETTEY/iH cajaapaiblKk MOIEIIH HEeri3lIey, COHIai-aK
WHHOBAIMSUIAP/IBI CTPATETHSUIBIK 0acKapy MEH TOJIBIKKAHIBI KYKBIKTBIK ecell Oepy Ky#eci apachIHIarbl
JKaCaH/bl MHTEJUIEKT CalachIHIAaFbl Ka3aKCTAaH/BIK PEXUMIHIH OTIeNli CHIaThiH Kepcery. byn 3eprreyamig
MakcaTbl — OKAacaHAbl HWHTEIUISKT IKYyHeNnepiHeH KeJNTIpUIreH 3UsH YIIIH = a3aMaTThIK-KYKBIKTBIK
JKayarnKepUIUIKTi Tankeiay KoHTekcinge Kasakcran PecrnyOiukachiHIarbl KacaH bl HHTEIUICKTI KYKBIKTBIK
peTTeyiH Ka3ipri xai-KyiiH Tanaay. 3epTTeyaiH 9icTeMeNiK Heri3i TaHPIMHBIH JKaJIIbl FRUIBIMH XKOHE KEKe
FBUIBIMH 9JIiCTepiHe, COHBIH ilIiH/E Tajjay XKoHE CHHTE3, HHIYKIMS JKOHe ACAYKLHUs d/icTepiHe, COHIai-aK
(hOpMaITBIBI-KYKBIKTBIK KOHE CAIBICTHIPMAIBI-KYKBIKTBIK omicTepre HerizgenreH. JKymsicta Kasakcran
PecmyOMKachIHBIH KACAHIbl WHTEIUIEKTI PETTEY CalachIHIAFbl KOJIAHBICTAFBl 3aHHAMACHIHA KEIICH[
Tanjay, KOJIAHBICTAFbl KYKBIKTHIK  OJKBUIBIKTAPABl  aHBIKTAy, COHJAW-aK KacaHAbl HHTEJIEKT
TEXHOJIOTHSUIAPBIH MaliIaialy JKaFJaiblHIa a3aMaTThIK-KYKBIKTHIK JKAyalKepHIUTiK TEeTIKTEPiH KEeTUIIipy
JKOHIHJIETI FBUIBIMH HETi3[IeNI'eH YChIHBICTap d3ipiey kenripineai. Kazakcran OaraapiaMaibIK jkacakTaMara
OarpiTTanfaH LUQPIaHABIPYAH JKacaHIbl HWHTEIUICKTKE KATBICTBI KEIMICHII KYKBIKTBIK —PEKHUMAI
KaJIBINTaCTHIPYFa KOIIKeHi aHbIKTanabl. JKypri3iaren 3epTrey HOTHKENEpiHe COMKeC — jKacaH/Ibl MHTEIUICKT
JKyHenepiHeH KeNnTipiireH 3usH YIIH a3aMaTThIK-KYKBIKTBIK JKAayalKepUIUIKTI JKEeTUIAipy KeHiHIeri
Herizaeme xoHe Kaszakcran PecnyOnmkachlHbIH A3aMaTTHIK KOAEKCIHE KOCBIMIA HOPMa €HTi3y JKeHiHZeri
YCBIHBIC )KacallFaH.
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Kinm ce30ep: »acaH/bl UHTEIIIEKT, TYXbIpbIMIamMa, L{ndpiblk Koxekce, 3aH, KYKBIKTBIK peTTey, LUPPIBIK
KYKBIK, HUQPIBIK TpaHChOpMaIys, agaM KYKbIKTapblH Kopray, Kasaxkcran PecmyOnukachlHBIH A3aMaTTBIK
KOJIEKC1, a3aMaTTHIK-KYKBIKTHIK JKayalKepIIiTiK.

J.K. Pycremb6ekoBa, P.b. XKaranos

CoBpeMeHHOe COCTOSIHHE MIPABOBOI0 PeryJIMPOBAHUA HCKYCCTBEHHOT0 HHTEJIJIEKTA
B PecnnyOsinke Ka3zaxcran

AKTyaJbHOCTh TJAHHOTO HCCIICIOBAHNS 3aKITFOYACTCS B 000CHOBAaHHU MEXOTPACICBON MOJICIH TIPABOBOTO pe-
TYJIMPOBAHUS UCKYCCTBEHHOTO MHTEIUIEKTA, a TaKXKe B JAEMOHCTPALUU MEPEXOJHOTO XapakTepa Ka3axCTaH-
CKOTO PEXUMa B 00JACTH MCKYCCTBEHHOT'O WHTEJUIEKTa — MEXIY CTPAaTerMYecKUM YIpaBiCHHEM HHHOBA-
LUSAMH U TOJHOLIEHHOHN ITPAaBOBOM CUCTEMOM NMOJOTYETHOCTH. Llenbio JaHHOTO MCCIeI0BaHUs SABISIETCS aHa-
JIM3 COBPEMEHHOTO COCTOSIHUS IPABOBOTO PETYIUPOBAHUS MCKYCCTBEHHOTO HHTelulekTa B PecrmyOmuke Ka-
3aXCTaH B KOHTEKCTE OOCYXJICHHS IpakJaHCKO-TIPAaBOBOI OTBETCTBEHHOCTH 3a BpEJ, MPHYUHECHHBIN CHUCTE-
MaM{ HMCKYCCTBCHHOTO HMHTEUICKTa. METOM0JIOTHYECKash OCHOBA MCCIEOBaHMs Oa3upyeTcst Ha oOmeHayY-
HBIX ¥ YaCTHO-HAy4YHBIX METOJaxX MO3HAHMS, BKIIIOYAsi METObl aHAJIN3a U CUHTE3a, MHAYKIUHA U AeAYKLIUH, a
TaKke GOpMaLHO-IOPUANICCKUI U CPAaBHUTEIHLHO-TIPABOBOM METOBI. B paboTe MPUBOAUTCS KOMIUIEKCHBIN
aHaM3 JefcTBYOMIEro 3aKoHoAaTeNnbcTBa PecryOnukn Kazaxcran B cdepe peryaupoBaHus HCKYCCTBEHHOTO
WHTCIUICKTa, BBLBIIIOTCS CYHICCTBYIOIIME IPABOBBIE TMPOOETB, a TakkKe pa3paboTHIBAIOTCS HAy4YHO-
000CHOBaHHBIC MPEUIOKEHUS MO0 COBEPIICHCTBOBAHHIO MEXaHM3MOB I'PaKIaHCKO-IIPABOBOH OTBETCTBEHHO-
CTH B YCIIOBUSX HCIIONB30BAaHUS TEXHOJOTHUI MCKYCCTBEHHOTO HMHTEIUICKTa. Y CTaHOBIEHO, 4To Kazaxcran
neperelt OT MPOrpaMMHO-OPUCHTHPOBAHHOM 1M(POBU3AIMU K (POPMUPOBAHHIO BCCOOBEMITIONIECTO MPABOBO-
ro peXrMa B OTHOLIEHHH UCKYCCTBEHHOT'O MHTEIUIEKTa. Pe3ylbTaToM MPOBEJCHHOTO HCCIIEIOBAHUS SIBIISETCS
000CHOBaHME MyTeH COBEPIICHCTBOBAHKS TPaXXTAaHCKO-IIPABOBOI OTBETCTBCHHOCTH 33 BpEIl, MPHYMHCHHBIH
CHUCTEMaMHU MCKYCCTBEHHOT'O MHTEIUICKTA, U MPEJUIOKEHHE M0 BBEICHUIO JOMOJHUTEIHLHONH HOpMBI B ['pax-
nmaHckui kogeke Pecrryomuku Kazaxcran.

Kniouesvie crosa: UCKyCCTBEHHBIN MHTEIUICKT, KOHLENIHUs, L{nppoBoil kKogekc, 3aK0H, IPaBOBOE PETyIHpO-
BaHHe, Nu(poBoe NMpaBo, IHGpoBas TpaHCHOPMAIH, 3aIlIUTa IIPpaB YenoBeka, ['pakaanckuii kogekce Pecmy0-
mmku KazaxcraH, rpakIaHCKO-IIPaBOBasi OTBETCTBEHHOCTb.
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Sexual Harassment in the World of Work: International Standards and Challenges of
Legal Regulation in the Republic of Kazakhstan

This study investigates the prevention of and response to sexual harassment in workplace legislation in the
Republic of Kazakhstan, taking into account emerging international standards. The International Labour Or-
ganization (ILO) adopted Convention No. 190, which establishes states’ obligations to eliminate this prob-
lem. The aim of this study is to provide a comprehensive analysis of international standards on the prevention
of sexual harassment (in particular, ILO Convention No. 190) as a distinct area of labour law, and to identify
key challenges in implementing relevant legal norms in the legislation of the Republic of Kazakhstan. The au-
thors employ legal and systematic analysis, comparing the provisions of ILO Convention No. 190 with the
Labour and Criminal Codes of the Republic of Kazakhstan. The study demonstrates that definitions of sexual
harassment, investigation procedures, and protection measures are absent from the current legislation of the
Republic of Kazakhstan, creating legal uncertainty and an environment of impunity. Based on the interna-
tional experience (France and Kyrgyzstan), this study recommends a concept of a new clause in the Labor
Code of the Republic of Kazakhstan (LC of RK), which establishes a comprehensive framework for preven-
tion and protection against sexual harassment. This study is dedicated to playing a significant role in the
modernization of the LC of RK and becoming a foundation for improving legislation in the domain of protec-
tion of employees’ rights and dignity.

Keywords: sexual harassment, workplace, labor relations, labor law, international standards, violence and
harassment, gender-based discrimination.

Introduction

Gender discrimination is one of the most complex reasons for violence and harassment, including its
presence in the workplace. But violence and harassment have a wider connotation, including different varia-
tions of unacceptable behavior.

Sexual harassment is one of the most difficult forms of violations to identify and prove. Sexual harass-
ment in the workplace is one of the most latent forms of gender discrimination, violating human dignity.
Consequently, gender discrimination can play a role as a prerequisite for the occurrence of violence and har-
assment, while sexual harassment is one of the special forms that has a clear gender-related nature.

The issue of sexual harassment has gained increased relevance in recent years, both at the international
and national levels. Interactions between employees and employers have changed significantly. Women’s
economic activity and contribution to the labor market increased dramatically. The culture and understanding
of genders and personal dignity have emerged. All these create a necessity to revise traditional approaches to
the legal regulation in the workplace. Sexual harassment is a serious violation of human labor rights, includ-
ing the right to safe and decent working conditions. According to the ILO, about one in five workers sur-
veyed, or 22.8 % (743 million people), have experienced harassment at work. This phenomenon is also
widespread in Kazakhstan. Women face this problem more often than men. According to a 2023 study by
UN Women, 82 % of respondents in Kazakhstan consider this problem to be “significant” [1].

A holistic approach is lacking in the regulation of sexual harassment in the workplace, despite the fact
that this issue has been studied by international and domestic researchers. Sexual harassment is studied as a
form of gender-based discrimination and violation of human rights and dignity. In C. MacKinnon’s research,
sexual harassment is classified as a form of gender inequality and a violation of labor rights, which requires
legal protection beyond criminal prosecution.

In European practice, the dominant approach is to qualify sexual harassment primarily as labor and anti-
discrimination law, where the employer must play an active role in preventing and investigating such cases.

" Corresponding author. E-mail: sadykova.kokesh@yandex.kz

Cepus «[lMpaBo». 2026, 31, 2(122) 97


https://doi.org/10.31489/2026L2/97-106
sadykova.kokesh@yandex.kz
acnur_jt@mail.ru
sadykova.kokesh@yandex.kz
https://orcid.org/0009-0003-0679-2600
https://orcid.org/0009-0009-1477-6727

K.K. Sadykova, A.T. Zhakyb-Zhan

The French legal system is designed to take preventive measures and responsibilities, differentiating it from
other stricter models typical of post-Soviet Union countries.

The authors highlight that research on this topic in Kazakhstani legal science is highly fragmented.
Gender equality and women’s labor rights protection issues were researched by A.S. Zhanuzakova,
A.B. Aitmagambetova. However, the issues of sexual harassment are researched indirectly, mostly from an
overall discrimination point of view. In criminal law research, the main emphasis is made on the criminal
side of harassment, which limits the ability to deeply explore the specifics of labor relations and ways of pro-
tecting employees within the labor legislation.

As a result of the analysis of the existing body of research, the authors concluded that there are signifi-
cant inconsistencies and fragmentation between criminal and labor legislation approaches to regulate sexual
harassment. The implementation of international standards into the national labor legislation of Kazakhstan
remains insufficiently developed. These factors highlight a significant need for further scientific research
directed to the creation of an independent institution to prevent and combat sexual harassment in the work-
place and develop effective legal tools to protect employees.

The goal of this study is to conduct a comprehensive analysis of international standards of sexual har-
assment prevention (for example, ILO Convention No. 190) as a special institution of labor legislation, and
also to identify key challenges of implementation of respective legal norms into the legislation of the Repub-
lic of Kazakhstan.

To achieve this goal, the following objectives must be addressed:

1. Uncover the content and innovations of international standards, primarily ILO Convention No. 190.

2. Analyze the current state of legal regulation of sexual harassment in the workplace in the legislation
of the Republic of Kazakhstan.

3. Conduct a legal comparative analysis to uncover systematic gaps and inconsistencies between Ka-
zakhstan’s national legal norms and international standards.

4. Formulate specific scientific and practical recommendations for improving national legislation and
measures for protecting employees’ rights.

In international law, this problem has received a comprehensive legal classification. For example, with-
in the framework of the ILO No. 190, which established a universal definition of violence and harassment,
including sexual harassment, and imposed the responsibility for prevention, investigation, and prosecution on
national states.

The current norms of labor and criminal legislation in Kazakhstan do not include a clear and standalone
definition of sexual harassment in the workplace, despite the existence of constitutional rights of equality,
dignity, and the right to safe working conditions. The judicial practice in this category of cases is scarce. For
the period of 20192024, fewer than 10 cases were related to sexual harassment. In 6 out of 10 cases, the
defendants’ actions were reclassified due to the absence of the term “harassment” in the labor code of the
Republic of Kazakhstan, and were treated as administrative offenses (petty hooliganism). 80 % of cases were
rejected due to a lack of evidence. Only 2 out of 10 cases were partially satisfied (compensation of moral
damages of less than 100 MCI), and the remaining cases were dismissed. In none of the cases were employ-
ers held responsible, which contradicts the ILO No 190 convention. In 2025, the case was widely covered by
the press, where a 40-year-old man (a well-known singer) harassed a 17-year-old courier (attempting to grab
in an intimate area). The court rules him guilty under Part 1, Article 434 of the Administrative code “petty
hooliganism” (15 days detention), but not for sexual harassment (as there’s no separate article for that). An
analysis of judicial practices demonstrates that judicial authorities reclassify rare cases that reach the court-
room.

The absence of legal norms defining sexual harassment as a labor legislation violation prevents it from
receiving legal protection, leaving this problem in a latent, unresolved state. This justification is the main
proof of the need to implement the standards of ILO No. 190 and introduce respective changes in the labor
legislation of the Republic of Kazakhstan.

Methods and materials

The methodological foundation of this study is based on the comparative legal method, applied for
comparing legal clauses between ILO Convention No. 190 and national legislation of the Republic of Ka-
zakhstan, also comparing with legislation norms in France and Kyrgyzstan.

In the process of comparative analysis, the following legal norms of the Republic of Kazakhstan were
reviewed: The Labor Code, The Criminal Code, in the context of norms related to the protection of employ-
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ees’ rights and dignity, and drafts of legal norms that were discussed in the 2022—2024 period in the context
of the implementation of international standards.

The international experience was analyzed based on these norms: the Labor Code of France, including
updates, implemented as a result of ILO No 190 ratification, and the Labor Code of Kyrgyzstan.

The formal legal analysis was used in the review of the content and structure of legislation, which al-
lowed for uncovering gaps, inconsistencies, and specifics of legal regulation of violence and harassment in
the workplace.

The theoretical knowledge was built based on the research of the following Kazakhstani scholars:

- A.S. Zhanuzakova — gender equality in labor relations;

- A.B. Aitmagambetova — gender policy;

- Z.K. Khasenov — human rights in labor relations;

Russians and international scholars:

- E.G. Abramova — comparative analysis of legislation on harassment;

- S.Y. Golovina — international standards;

- C. MacKinnon — feminist legal theory;

The assessment of the legislation’s effectiveness was conducted by the method of systematic analysis,
including judicial practice of the Republic of Kazakhstan for the period of 2019-2024;

The empirical evidence was based on the following: data from sociological surveys from the ILO, in-
cluding global reports about the prevalence of violence and harassment in the workplace, the results of re-
search by national and international expert organizations, published in the 2020-2023 period, analytical re-
views, and statistical data related to labor relations.

The recommendations were formed based on the legal modelling, which allowed the development of
potential mechanisms to improve norms defined in ILO No. 190, taking into account the national legal sys-
tem and international experience.

Results

The current labor legislation of the RK establishes an overall prohibition of discrimination in the work-
place. Article 6 of the Labor Code of the RK sets a general prohibition of discrimination in the workplace,
including on the basis of gender [2]. However, the analysis demonstrates that in the Labor Code of the RK,
there is no legal definition of “sexual harassment”, it has no special procedures for investigation, and no
mechanisms for holding parties responsible within the labor legislation.

In Kazakhstan, sexual harassment can only be addressed in the legal framework through applying other
legal articles, for example, under Article 123 of the Criminal Code of the Republic of Kazakhstan [3]. The
absence of mechanisms for disciplinary responsibility for sexual harassment forces authorities to apply legal
norms of the Criminal Code, which are designed for different degrees of public danger and do not cover the
whole spectrum of harassment in the workplace.

The identified systematic gaps in national legislation logically lead to the need to turn to international
norms and best practices.

Kazakhstan has ratified fundamental conventions establishing principles of non-discrimination (for ex-
ample, the UN Convention on the Elimination of All Forms of Discrimination against Women—CEDAW),
which creates the basis for protection against harassment as one of the types of discrimination based on gen-
der [4].

In 2029, the International Labor Organization (ILO) adopted the legal document directly addressing the
researched issue, Convention No.190 “Elimination of violence and harassment in the workplace”. This con-
vention, signed and in the process of ratification by Kazakhstan, is a modern standard of legal regulation. For
the first time, it provides a systematic definition on a universal level, defines the responsibilities of states and
employers, and offers clear mechanisms of prevention and protection.

Consequently, the comparison analysis between ILO No. 190 and Kazakhstan legislation will allow not
only to identify specific gaps, but also to define a scientifically based strategic plan for harmonization of the
RK legislation with the most modern international standards.

The ILO No. 190 convention, for the first time, establishes in international legislation the right of every
individual to labor free of violence and harassment, including gender-based violence and harassment. This
document defines violence and harassment as unacceptable forms of behavior, which can lead to physical,
psychological, sexual, and economic damage, and directly includes sexual harassment as gender-based vio-
lence and harassment.
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In the ILO No. 190 convention, violence and harassment terms include unacceptable forms of behavior
and practices which can lead to physical, psychological, sexual, or economic damage [5].

Kazakhstan needs to harmonize national labor legislation with the ILO No. 190 according to interna-
tional best practice. Despite having individual norms in the labor code, the legal system in Kazakhstan
doesn’t have a comprehensive approach for the prevention of sexual harassment in the workplace. The uni-
fied legal definition is absent, and investigation procedures are not defined, but the burden of proof lies on
victims, which, in the environment of fear of losing the job and public condemnation, leads to latent behav-
ior.

In this context, ratification and implementation of ILO No0.190 can fill the gap between:

— Universal prohibition of discrimination is established in Article 6 of the Labor Code of the RK,

— And the importance of special legal regulation of sexual harassment as a standalone legal institute in
the workplace.

In the legal project of changes and additions in the labor code of the RK, for the first time, the legal
term “sexual harassment in the workplace™ is introduced, which is defined as unwanted behavior of a sexual
nature that violates the dignity of employees and creates a hostile environment in the workplace. This project
also defines the responsibilities of employers to react to these cases and implement mechanisms of submit-
ting complaints and victim protection. It’s important to notice that this project is in the process of discussions
and doesn’t have any legal power, but its analysis is considered scientifically sound, because it reflects the
direction of national legal policy development.

For the closing identified gaps and implementation of the ILO No. 190 standards, the authors suggest
introducing articles in the Labor Code of the RK, dedicated specifically to the problem of sexual harassment
and the introduction of a legal definition. The authors developed and proposed the project of specific articles
for inclusion into the Labor Code of the RK, including the definition of sexual harassment and detailed re-
sponsibilities of employers: “Sexual harassment in the workplace is illegal actions, statements, or any other
behavior of sexual nature, expressed in physical, verbal, or non-verbal forms, which:

1. Offend an employee;

2. Create a hostile working environment.

It’s not allowed to engage in sexual harassment by the employer, its representatives, in the process of
conducting labor activities.

The employer is responsible:

1. Implement actions to prevent sexual harassment;

2. Guarantee the safety and confidentiality of the application and review process;

3. Prevent retaliation against the employees in relation to making complaints about sexual harassment;

4. Employees who became victims of sexual harassment have the right to protect their labor rights, in-
cluding filing complaints to the employers, respective authorities, and the court;

5. Individuals involved in committing sexual harassment shall be held responsible according to the leg-
islation of the Republic of Kazakhstan.

In the process of reviewing complaints in the court, it’s necessary to define the burden of proof:

1. The plaintiff is responsible for demonstrating evidence that they were subjected to actions constitut-
ing elements of sexual harassment.

2. The defendant is responsible for proving the absence of any signs of harassment.

3. An internal investigation should be conducted according to the employers’ act.

4. The investigation should be started immediately and completed in 15 days.

5. The violators must be given the opportunity to provide an explanation on the accusation matters.

6. At the end of the investigation, the report must be created, including the conclusions of the occur-
rence and absence of harassment and recommendations for required actions.

The relationship between disciplinary, administrative, or criminal responsibilities:

1. The plaintiff is responsible for informing law enforcement authorities in case they were a subject of
sexual harassment actions, suspecting criminal or administrative violations;

2. The application of disciplinary actions does not free violators from any other types of responsibilities
according to the legislation of the Republic of Kazakhstan™.

The authors of this paper established that the Labor Code of Kazakhstan doesn’t contain definitions of
sexual harassment. In practice, the cases of sexual harassment in the workplace are investigated through the
prism of criminal and administrative legislation, specifically through Article 123 of the Criminal Code of
Kazakhstan. The authors identified the gaps in the legislation, which manifest in the absence of a legal insti-
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tute of sexual harassment in the labor code, in the absence of prosecution measures, and the lack of protec-
tion for victims. These results give the opportunity to make a conclusion that the main ideas of ILO Conven-
tion No. 190 are not regulated in Kazakhstani legislation.

The main outcomes of this study are the development of the draft of a new legal norm, intended for in-
clusion in the LC of RK. For the first time, the definition of sexual harassment in the workplace is intro-
duced, including direct prohibition of such actions, introduction of employers’ responsibilities of prevention,
reviewing complaints, and protection of victims. The analysis of the Labor Code of Kazakhstan (2025)
demonstrated that the main direction of the government policy is aligned with the conclusions of this study.
This proves its scientific and practical validity and importance.

Discussion

The gas in the Labor Code is confirmed by A.S. Zhanuksavoa’s conclusions that the current legal norm
(Article 6 LC RK) carries only a declarative character and doesn’t define specific forms of discrimination,
which undoubtedly includes sexual harassment [6]. This way, formal equality, established in the Labor Code,
doesn’t provide physical protection from harassment, and requires establishing the latter as a standalone of-
fense.

The analysis demonstrated that referring to the norms of the Criminal Code to prevent harassment in the
workplace is not effective. This is in line with S.Y. Golovina and coauthors’ conclusions about that “it hap-
pened historically that the legal system in Kazakhstan doesn’t” have sufficient knowledge of sexual harass-
ment, especially in the context of protecting employees from sexual harassment and other forms of similar
violence” [7]. Scientists K.Kh. Rakhimberlin and M.R. Geta analyzed Article 123 of the CC of the RK,
which concluded about its limited effectiveness in treating cases of sexual harassment. The current norm
considers harassment in a narrow definition—as coercion into acts of a sexual nature accompanied by specif-
ic threats [8]. Consequently, the reference to the criminal code demonstrated its ineffectiveness, because it
doesn’t solve the problem of violated labor rights.

The existing practice confirms the theory offered by K.K. MacKinnon that “sexual harassment in the
workplace is not just unethical behavior, but a demonstration of power relations and mechanisms of sustain-
ing gender inequality. They function as instruments of disciplinary actions and marginalization, specifically
for women, reminding them about their vulnerable position in the workplace [9]”.

In the legislation of Kazakhstan, sexual harassment is not defined as a standalone legal institute, and le-
gal norms are fragmented across different legislations, similar to the problem defined by E.G. Abramova,
fragmentation in the regulation of the matter of harassment: norms fragmented between labor, criminal, and
administrative legislation, definitions are blurry, and mechanisms of submitting complaints are ineffective
and stigmatize victims. This creates a “legal vacuum” where complaints remain unsubmitted, and cases are
not investigated [10].

The Kazakhstani researcher G.S. Sapargaliev, exploring the constitutional foundations of equality and
discrimination, highlights that the prohibition of discrimination based on gender in the workplace must in-
clude not only formal differences in employees’ rights and responsibilities, but also actual forms of human
dignity violations occurring in the workplace. In this context, sexual harassment can be viewed as one of the
highest latent forms of equality rights violations in labor relations [11].

A K. Kusainov’s conclusions seem justified, who states that the current labor legislation in Kazakhstan
is directed primarily to economic and organizational aspects of labor, while the issues of psychological safe-
ty and protection from unacceptable behavior in the workplace remain insufficiently regulated [12].

According to A.B. Aitmagambetova, who researched the issues of gender inequality, the absence of a
legal definition of sexual harassment in the labor legislation contributes to the high rate of unsolved cases
and complicates the access of victims to effective legal protection measures [13].

In Khasenov’s research, related to issues of human rights and labor legislation, it is emphasized that the
protection of employees’ honor and dignity must be studied as a critical part of labor relations, not as an ex-
clusive subject of civil or criminal legal protection. In this case, sexual harassment in the workplace requires
legal measures of prevention and reaction, including the responsibilities of employers to guarantee a safe
work environment [14]. This way, in Kazakhstani legal science, there is a demand for systematic regulations,
but legislators still settle for limited, fragmented decisions, which is why this study is so important.

The authors note that in Kazakhstani legal science, the issue of protecting employees’ dignity and unac-
ceptable behavior in the workplace is being analyzed mainly through the angle of non-discrimination and
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equality principles (G.S. Sapargaliev; A.K. Kusainov; Zh.K. Khassenov). However, it doesn’t include the
formation of an independent institution of sexual harassment in labor law.

Consequently, the analysis of Kazakhstani researchers allows us to conclude that the main principles of
ILO Convention N0.190—recognition of sexual harassment as a form of violence, violating the employees’
dignity and principles of equality—in essence, are generally consistent from a scientific point of view, but
haven’t been implemented in the legislation.

According to the international experience, France officially ratified ILO Convention No. 190 and be-
came one of the first EU countries implementing international standards into the national labor legislation.

The French Labor Code (Article L1153-1) defines the legal definition of sexual harassment: No em-
ployee should be subjected to acts of sexual harassment, consisting of repeated statements or behaviors with
a sexual or sexist connotation, which either violate his/her dignity due to their derogatory or humiliating na-
ture. Sexual harassment is also considered when an employee is subjected to such statements or behaviors by
several people, even if each acted once [15].

This legal definition acknowledges sexual harassment as a standalone legal offense in the workplace,
requiring protection of victims and punishment for such behavior. This norm is implemented in the labor leg-
islation and is also consistent with international standards.

One of the first CIS countries that ratified ILO Convention 190 was Kyrgyzstan in February of 2024.
Kyrgyzstan has officially assumed the international obligations to eradicate violence and harassment, includ-
ing sexual harassment in the workplace. Currently, the labor legislation doesn’t include a detailed legal defi-
nition of sexual harassment. Meanwhile, the government is preparing a set of measures to bring national leg-
islation in line with the Convention, including introducing preventive measures, a complaint system, and ed-
ucational training.

There are two main ways of implementing ILO Convention 190 based on the analysis of the experienc-
es of France and Kyrgyzstan:

- France demonstrated the model of serious legislation implementation of sexual harassment norms into
their labor legislation with clear definitions and protective measures;

- Kyrgyzstan demonstrates the model of initial implementation where international standards are
adapted to national legislation.

The comparative analysis of the legislations of France, Kazakhstan, and Kyrgyzstan demonstrates sig-
nificant differences between systematic approaches in the sexual harassment legislations. The French model
differs from others by acknowledging sexual harassment as a standalone legal institution, integrated into the
labor legislation, which is consistent with ILO international standards and recommendations. In contrast, in
the Kazakhstani legislation, sexual harassment is not defined as a standalone legal violation of labor rights,
which complicates the qualification of relevant actions and reduces the effectiveness of their application. The
Kyrgyzstan legislation takes the middle ground position, demonstrating movement towards legal acknowl-
edgement of the problem, but the limitations remain in the implementation and protection measures.

The authors conclude that the results of this study align with respective conclusions offered by interna-
tional and national studies, which research the problem of sexual harassment in the workplace. For example,
the authors agree with the point of view of scholars like C. MacKinnon, E.G. Abramova, and Kazakhstani
scholars (G.S. Sapargaliev, A.K. Kusainov, Zh.K. Khassenov), who state that the effective prevention of
sexual harassment is possible only with the existence of a comprehensive legal regulation. The authors agree
with E.G. Abramova’s conclusion about the existence of a legal vacuum in the post-Soviet Union countries,
where legal norms are fragmented across different domains and are ineffective. The results of this study on
the legislation of the Republic of Kazakhstan confirm this concept.

While Golovina and co-authors conduct a general review of legislation in Russia and Kazakhstan, our
study provided detailed research, comparing the approaches of France and Kyrgyzstan. This allows us to de-
fine the most effective way to implement necessary changes, such as implementing changes directly in the
Labor Code, which is close to the French model. The main result of this study is to suggest the transition
from fragmented to systematic regulation. This transition consists of not just adding words like “harassment”
into the No. 6 article of the Labor Code, but also the creation of the new legal institution, including:

— legal definition (physical, verbal, non-verbal forms);

— direct prohibition of actions from the employer and colleagues;

— responsibilities of the employer in prevention, review process of complaints, and protection against
retaliation;

— employees’ rights for judicial and administrative protection.

102 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Sexual Harassment in the World of Work:...

Our suggested project of the Article of the Labor Code is the representation of this transition. Compared
to the previous project in 2025, the novelty lies in the greater specification of employers’ responsibilities,
which directly borrowed from the ILO Convention No. 190 and French experience. The suggested model not
only demonstrated the existing gaps but also provided a complete conceptual solution, which can be used in
legislative work.

The similarities with other studies included the acceptance of sexual harassment as a form of discrimi-
nation and violation, the need for a systematic approach, and the importance of employers’ role in providing
a safe working environment. The difference between other studies includes the recommendations of a specif-
ic model of legislation norms, adapted to the LC of RK.

The results of this study allow us to conclude that the legislation system of the Republic of Kazakhstan
is in the nascent stage of sexual harassment regulation. Uncovered gaps have systematic roots and require a
change in the legislation on the level of the Labor Code.

The proposed concept of the standalone article has a practical-oriented approach intended to align the
national legislation with the international ILO standards, confirmed by the comparison analysis of interna-
tional experience.

The study results were produced by conducting legal comparative analysis methods, analysis of interna-
tional and national legislation, and also by comparing the body of knowledge of existing studies.

However, this study is limited by an analysis of existing legislation, but it doesn’t include the actual ap-
plication of these judicial practices, which emphasizes the importance of further research directed to studying
judicial practice in the domain of sexual harassment in the workplace.

Conclusions

In the process of this study, the following results were developed:

1. According to the ILO No. 190 Convention, it was established that it gives a concrete definition of
“violence” and “harassment”, and it defines the responsibility of states for the prevention of violence and
application of accountability measures.

2. The study of the legislation of the Republic of Kazakhstan confirmed that in the Labor and Criminal
Codes, there is an absence of legal definitions of sexual harassment in the workplace. The analysis identified
that existing norms have a fragmented nature and don’t provide measures of rights protection for victims.

3. The comparison analysis of the legislation of France and Kyrgyzstan demonstrated that the French
model is different in recognizing sexual harassment as a standalone legal institute, integrated into the system
of legal legislation, which is consistent with international best practices. But the legislation of the Kyrgyzstan
Republic is taking the middle position, showing the movement towards legal recognition of the problem, but
keeps the limitations in the mechanisms of realizations and protection.

4. Based on the research findings, the authors have developed a draft legal provision aimed at eliminat-
ing the identified legal gap and enhancing the level of legal certainty in labour relations. The study substanti-
ates the need to establish the institution of sexual harassment in the Labour Code of the Republic of Kazakh-
stan.

5. The research outcomes indicate that the issue under consideration remains unregulated by law, which
has an adverse effect on the protection of workers’ rights. The development of national legislation requires
taking into account foreign experience and the recommendations of the International Labour Organization.

References

1 W3ydeHne ypoBHS U OCHOBHBIX IPHYMH HACWJIMS, M CEKCYalbHBIX JOMOTATENbCTB Ha pabodyeM mecte B PecryOinke Kazax-
ctaH: aHanmuTHIeckuit otdet / Ctpykrypa « OOH-)eHmuHb. — Acrana, 2023. — 78 c.

2 TpynoBoit xoaekc Pecriyonuku Kazaxcran ot 23 HostOpst 2015 roga Ne 414-V (¢ u3m. u gomn. Ha 15.01.2025). Mudopmaru-
OHHO-TIPAaBOBasi CHCTEMa HOPMATHUBHBIX MPaBOBBIX akToB Pecny0Onnku Kazaxcran «9painer». — [DnekTpoHHsIi pecypc]. — Pexum
nocryna: https://adilet.zan.kz/rus/docs/K1500000414

3 TIIpobaemsl nomoratenscTB B cepe 3aHsaTOoCTH B Kazaxcrane. AHanu3, MpaBOBble MPOOETbl M PEKOMEHAAIMN: aHAIMTHYE-
ckuit noknan / CABAR.asia. — 2025. — [DnektpoHHsIi pecypce]. — Pexum pocryna: https://cabar.asia/ru/problema-domogatelstv-
v-sfere-zanyatosti-v-kazahstane-analiz-problemy-pravovye-probely-i-rekomendatsii

4  KoHBeHUHs O JMKBHAALMHU BceX HOPM AMCKPHMHUHALMY B OTHOIICHUH XEHIHMH (TpuHsTa pe3ontouueii 34/180 ['enepanbHoii
Accamb6iiern OOH ot 18.12.1979) / Benomoctu Bepxosunoro Cosera Pecriyonnku Kazaxcran. — 1998. — Ne 24. — Cr. 432.

Cepus «[lMpaBo». 2026, 31, 2(122) 103


https://adilet.zan.kz/rus/docs/K1500000414
https://cabar.asia/ru/problema-domogatelstv-v-sfere-zanyatosti-v-kazahstane-analiz-problemy-pravovye-probely-i-rekomendatsii
https://cabar.asia/ru/problema-domogatelstv-v-sfere-zanyatosti-v-kazahstane-analiz-problemy-pravovye-probely-i-rekomendatsii

K.K. Sadykova, A.T. Zhakyb-Zhan

5 Konsenuust Ne 190 MexayHapogHo# opraHu3anuy Tpyna 00 HCKOPEHEHHH HACHIIMS U JOMOTaTelIbCTB B cdepe Tpyaa (mpu-
usta B r. XKenese 21.06.2019 na 108-ii ceccun I'enepanproii koudepenin MOT). — [DnekTpoHHsBIH pecypc]. — Pexum mocryna
https://www.ilo.org/dyn/normlex/ru/f? p=NORMLEXPUB:12100:0:: NO:: P12100_INSTRUMENT _1D:3999810

6 OKamyszaxoBa A.C. I'eHmepHOe PaBEeHCTBO B TPYIOBBIX OTHOIICHHSX: COBPEMEHHBIC BBI3OBBI M MPABOBBIC MEXaHH3MBI /
A.C. Xany3akoBa // Bectauk Kazaxckoro HaiuoHaibHOro yHuBepcuTera uM. anb-Papabu. Cepust ropuamueckas. — 2021, —
Ne 2 (98). — C. 40-49.

7 Tonosuna C.JO. 3amura OT HACHJIUS U JIOMOTaTEIbCTB B MHUPE TPYZa: BBI3OBBI M BO3MOXKHOCTH Mt Poccun u Kazaxcrana /
C.IO. Tonosuna, E.B. Criuenko, 1.B. Boiitkosckas // Bectuuk Ilepmckoro ynuepcurera. Opuanueckune naykum. — 2021, —
Beim. 53. — C. 633-643. DOI: 10.17072/1995-4190-2021-53-624-647

8 Paxumbepmun K. X. HexoTopsle KpUMHHOJIOTHYECKHE U YTOJIOBHO-TIPABOBEIE ACTICKTHI MPOTHBOACHCTBHS CEKCyalbHOMY Ha-
CHJIMIO U JoMoTaTelibcTBaM B cepe Tpyzaa B Pecrrybmmke Kazaxcran / K.X. Paxumbepnun, M.P. I'eta // Bectauk Mucturyra 3ako-
HOJIATENIbCTBA W NpaBoBod mHpopMmanuu Pecnyomukn Kasaxcran. — 2022, — Ne 4 (71). — C. 135-144. DOI: 10.52026/2788-
5291_2022_71_4_135.

9 MakkunaoH K. K demunncrckoit teopun rocymapcrsa / K. MakkunHoH; mep. ¢ aHri. A. OneiinukoBa, E. SIpckoii-
CmupHoBoil. — Mocksa: POCCIIOH, 2005. — 440 c.

10 A6pamona E.T'. TIpaBoBoe perynupoBaHKe MPEAOTBPAICHUS U PACCIIEI0BaHHs JOMOTaTelIbCTB HAa paboueM MecTe: CpaBHH-
TeNbHO-IPaBoBOH aHanu3: moHorpadus / E.I'. A6pamoBa. — Mocksa: IIpocmnekr, 2021. — 192 c.

11 Canapramues I'.C. KOHCTHTYLMOHHBIE OCHOBBI TIpaB W CBOOOJA uenoBeka B Pecrybimuke Kasaxcran: moHorpadust /
I'.C. CamapranueB. — Anmarsr: XKeti XKaprer, 2010. — 320 c.

12 Kycaunos A.K. TpynoBoe npaso Pecniyonuku Kazaxcran: yue6uuk / A.K. Kycannos. — Anmarsr: Hopma-K, 2018. — 456 c.

13 Aiirmaram6eroBa A.B. T'enziepHast HOMMTHKA U 3alllUTa TPYIOBBIX MpaB keHIIUH B Pecnybnuke Kazaxcran / A.b. Afitma-
ramberosa // IIpaBo u rocymapcro. — 2019. — Ne 2 (83). — C. 33-39.

14 Xacenos JX.K. IIpaBa uenoBeka ¥ MpOOJIEMbl UX peaM3allid B TPYAOBBIX MPaBOOTHOIICHHsX Pecrybnnkn Kasaxcran /
K.K. Xacenos // Bectauk Ka3axckoro HalmOHaILHOTO YHHBEpcUTeTa M. ainb-DPapabu. Cepust opuanueckas. — 2016. — Ne 4 (80).
— C. 45-52.

15 Code du Travail (version consolidée au 01 juin 2019), France. — [DnekrponHblii pecypc]. — Pexum moctyma:
https://www.wipo.int/wipolex/ru/legislation/details/14665

K.K. CagsixoBa, A.T. XKakeim-2Kan

EnoOex cajiachbIHAA¥FbI KBIHBICTBIK KYAAJ1aY: XaJbIKAPAJIbIK CTAHAAPTTAP KIHE
Ka3zakcran Pecnmy0uiukacbiHIarbl KYKbIKTBIK PeTTEYAIH CbIH-KaTepJiepi

Makana »XaHa XalbIKapalblK CTaHAAPTTapAbl eckepe OThIphI, KasakcTan PecmyOmukacsiHma KyMbIc
OPHBIH/IAFHI )KBIHBICTHIK KaHayFa Kapchl iC-KUMBUIABI KYKBIKTBIK peTTeyai 3epTrreyre apHanFaH. 2019 sxpuibt
XanpIKapanblk eHOeK YHBIMBI MEMJICKETTEPIiH OCBI MOCENEH] JKOI0 JKOHIHer xahaHIBIK MiHIETTEMeIepiH
oenrimered Ne 190 KOHBEHIMSHBI KaOBULAAIBl. 3EpTTEYIiH MaKcaThl — JKBIHBICTBHIK KaHayFa Kapcel ic-
KAMBUTIBIH XaJbIKapaiblK cranaaprrapbia (Ne 190 XEY KoHBEHIMSACH MbICaNbIHIA) €HOCK KYKBIFBIHBIH
apHaiibl MHCTUTYTHI PETiHIE KeIIeHIl Taljay Kypridy, coHIai-ak ThicTi eHOek HopmanapbiH Kasakcran
PecryOnmKkachIHBIH KYKBIKTBIK JKYieciHe eHri3yIiH Herisri chlH-KaTepiepiH aHbIKTay. Makana aBTopiapbl
CaITBICTHIPMAITBI-KYKBIKTHIK, (hOpMabAbI-3aHIbIK JKOHE JKYHENiK dmicTepai KoyaaHa oTeiphin, Ne 190 XEY
KonsenmmsicoiHbiH epexenepin Kazakcran PecnyOnmkaceinelH EHOEK sxoHe KBUIMBICTBIK KOJEKCTEpiHIH
HOpMaJIapbIMEeH CalbICThIpFaH. Ka3zaKcTaHABIK KYKBIKTa JKBIHBICTHIK KaHAY/BIH aHBIKTaMACHI, OJapIbl Teprey
TOpTIOl JKOHE KOOIpIEHYIIIepAi KOpFay mIapaliapbl )KOK €KEHJITT KOPCETUIreH, Oy KYKBIKTBIK OeNrici3mik
TIEH >Ka3achI3/IbIK JKarmaiibiH Tyreagsl. lllerenmik ToxipuOeni (Ppanmms, Kplprei3craH) 3epaeney xoHE
KYKBIKTBIK YJITiHI 93ipyiey Heri3iHae Makana/ia KbIHBICTBIK KaHayAbl KOPFay MEH JKOJIBIH KeCy/IiH KaH-)KaKThl
Tocimin  Oexiterin Kasakcran PecnyOnmukaceiHblH —EHOex komekciHe jkaHa OanThlH —KOOACHIHBIH
TYKbIpBIMIaMachl YChIHbLUIFaH. Makana Ka3akcTaHHBIH €HOEK KYKBIFBIH JKaHFBIPTY/Ja MaHBI3IbI POJT aTKapyFa
’KOHE KBI3METKEepJIEpAiH ap-HaMbIChl MEH KYKBIKTApbIH KOPFay CajlachIHIArbl 3aHHAMAHBI JKETUIIIpyre Heri3
Ooiryra apHaIFaH.

Kinm ce30ep: xbIHBICTHIK KaHay, eHOCK canachl, eHOEK KaThIHACTAPbl, CHOCK KYKBIFbI, XaJbIKAPAIBIK CTaH-
JApTTap, 30PJIBIK-30MOBUIBIK JKOHE KaHAaY, )KBIHBIC Oenrici OOUWBIHIIA KEMCITY.
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Sexual Harassment in the World of Work:...

K.K. CagpixoBa, A.T. XKakem-)Kan

CekcyaabHble 1IOMOTaTeJIbCTBA B cepe TPyaa: MeKIYHAPOAHbIE CTAHAAPTHI
U BbI30BbI IPABOBOI0 peryiaupoBanus B Pecnnyosmke Ka3zaxcran

JlaHHas CTaThs TOCBSIIEHA HCCIEJOBAHUIO IIPABOBOTO PETyIMPOBAHMS IPOTHBOICHCTBHS CEKCYaIbHBIM JI0-
MoraTenbCTBaM Ha pabodem Mecte B Pecrry6uike KaszaxcraH ¢ y4eToM HOBBIX MEXIyHAPOAHBIX CTaHIApPTOB.
B 2019 rony MexnyHaponHas opranuzanus Tpyaa npussuia Korsenmuro Ne 190, ycTaHOBHBIIYIO T100aib-
HBle 0053aTeNbCTBA TOCYJAPCTB MO UCKOPEHEHHIO JaHHOM mpobnemsl. Llenpio JaHHOTO HUCCIe0BaHus SBIIS-
€TCs1 KOMIUIEKCHBIN aHalI3 MEKIyHapOAHBIX CTaHJAPTOB MPOTHBOIEHCTBUS CEKCYaTbHBIM JOMOTaTeILCTBAM
(na mpumepe Konsenmmun MOT Ne 190) kak crienuaabHOTO HHCTHTYTa TPYIOBOTO IIPaBa, a TAKXKE BBIIBICHHUE
KJTIOYEBBIX BBI30BOB JUIS BHEIPEHHSI COOTBETCTBYIOIINX TPYHOBBIX HOPM B IIPaBOBYIO cucTeMy PecrryOimkn
Kazaxcran. ABTOpHI CTaTbH HCIOJIB3YIOT CPAaBHUTEIBHO-TIPABOBOH, (hOPMaTIbHO-IOPUIMTIECKUH U CHCTEMHBIN
MeToJIbl, IpoBOAs cpaBHeHue nojoxeHuit Kouseniuun MOT Ne 190 ¢ nopmamu TpynoBoro u YronoBHOro
konekcoB Pecrryonmmkn Kazaxcran. ITokasaHo, 4To B Ka3aXCTaHCKOM IIpaBe OTCYTCTBYET OIpEIeNICHUE JOMO-
TaTeNbCTB, HOPAZOK MX PACCICIOBAHUS M MEpPHI 3aIUTHl MOTEPIEBIINX, YTO CO3AACT IPABOBYIO HEONpEIe-
JICHHOCTh U O0OCTaHOBKY Oe3HakazaHHOCTH. Ha ocHoBaHWM m3ydeHHs 3apyOesxkHoro ombita (Ppanmms, Keip-
TBI3CTaH) U Pa3pabOTKM MPaBOBOH MOJENH B CTaThe MPEUIOKEHA KOHIIEMIHMS IIPOEKTa HOBOI CTAaTbU IS
Tpynosoro xonmekca PK, 3akpemsromieii BCECTOPOHHHIH CHOCOO 3alIUTHI M MPECEYCHHUS TOMOTATENBCTB.
JlaHHast cTaThs IIpU3BaHa CHIIPaTh BaAXKHYIO POJIb B MOJEPHMU3ALUMK TPYyAOBOro mpasa Kasaxcrana u craTs oc-
HOBOH ISl COBEPIICHCTBOBAHMS 3aKOHOIATEIBCTBA B 00JIACTH 3alUTHI JOCTOMHCTBA U IIPaB PaOOTHHKOB.

Knroueevie cnosa: cekcyalbHbIE JOMOTaTelbCTBa, cdepa Tpyaa, TPYAOBbIE OTHOLICHUS, TPYAOBOE MPaBo,
MEX[yHapOIHBIE CTAHIAPThI, HACHINE U JOMOTATEILCTBA, JUCKPUMUHALIMS 110 IPU3HAKY I10JIa.
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Special grounds for exemption from criminal liability
for crimes in the sphere of economic activity

The aim of the study is to examine and provide a legal analysis of the specific features of the application of
special grounds for exemption from criminal liability for crimes committed in the field of economic activity.
To achieve this objective, various research methods were employed, including analysis and synthesis, model-
ing and forecasting, comparative legal and formal-logical methods, as well as a historical approach and other
general and specialized methods. The empirical framework of the study is based on the provisions of the
criminal legislation of the Republic of Kazakhstan, regulatory resolutions of the Supreme Court and the Con-
stitutional Court of the Republic of Kazakhstan, as well as other regulatory legal acts. The study identifies a
number of issues related to legislative gaps, enforcement difficulties, and the ambiguity of legal norms. It
proposes revisions in several key areas, including: reparation of damages; the concept of a "first-time of-
fense™; conditions for exemption from criminal liability for specific types of crimes; additional criteria taking
into account the personality of the offender and the circumstances of the case; a procedural algorithm for law
enforcement agencies and courts; and the conflict between general and special provisions of the Criminal
Code of the Republic of Kazakhstan.

Keywords: criminal liability, exemption from liability, special grounds for exemption, economic crimes,
criminal offenses, damages, income, taxation.

Introduction

The issue of applying special types of exemption from criminal liability for terrorism in the economic
sphere is currently relevant in the Republic of Kazakhstan, as such mechanisms for ensuring law enforce-
ment reduce the burden on the legal system and ensure the restoration of violated rights of the state or vic-
tims.

In his Addresses to the People of Kazakhstan and accompanying reforms, the President of the Republic
of Kazakhstan emphasizes the humanization of responsibility for violence against criminals, prioritizing
compensation for the consequences of a lack of freedom. In his Address to the People of Kazakhstan, “Ka-
zakhstan in the New Reality: Time for Action”, dated September 1, 2020, the President of the Republic of
Kazakhstan, K.-Zh. K. Tokayev, asserts that no area of socio-economic development can be effectively im-
plemented without ensuring the rule of law and guarantees of citizen security. In this regard, the main role is
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played by the activities of the Economic Investigation Service of the Financial Fund of the Republic of Ka-
zakhstan, aimed at identifying offenses related to the issuance of fictitious invoices, tax evasion, illegal with-
drawal of capital, theft of budget funds, as well as the illegal trafficking of oil and petroleum products [1].

The Criminal Code of the Republic of Kazakhstan (CC RK) contains provisions establishing liability
for the aforementioned acts, specifically Articles 189 and 197 of the CC RK, as well as a number of other
offenses included in Chapter 8 of the CC RK, which is dedicated to criminal offenses in the sphere of eco-
nomic activity. At the same time, it should be noted that the current criminal legislation lacks a separate arti-
cle explicitly establishing liability for illegal capital flight. However, such actions may be qualified under
other provisions of the criminal law depending on the specific circumstances of the committed act. For in-
stance, the withdrawal of funds through cryptocurrencies or underground crypto-exchanges may be exam-
ined within the framework of articles concerning the legalization (money laundering) of proceeds of crime
(Art. 218 CC RK) or other related offenses. These criminal components and a number of other economic of-
fenses are regulated by current legislation, and their application depends on the specific circumstances of the
case, the amount of damage, and the presence of aggravating or mitigating circumstances [2].

It should be noted that in recent years, the legislation of the Republic of Kazakhstan has undergone a se-
ries of changes affecting the sphere of economic crimes. Specifically, certain elements of such crimes have
been decriminalized, and for some of them, the threshold for criminal liability has been raised. Examples
include provisions related to economic smuggling and evasion of customs payments.

These changes directly impact the relevance of the institution of exemption from criminal liability. The
Criminal Code of the Republic of Kazakhstan provides special notes to several articles, allowing a person to
be exempted from criminal liability upon fulfilling certain conditions. Such provisions refer to special types
of exemption and possess a number of characteristic features in their application. These include the condi-
tional nature of the exemption, its link to the person’s post-criminal behavior, and restrictions determined by
the category of the crime committed.

As a rule, special types of exemption are discretionary in nature, meaning that the legal practitioner (in-
vestigator, prosecutor, or court) has the right, but not the obligation, to exempt a person from liability even in
the presence of formal grounds. For the application of many special types of exemption, the guilty party is
required to demonstrate active repentance: to surrender voluntarily, assist in solving the crime, compensate
for damages, or otherwise redress the harm caused. Furthermore, some special types of exemption may not
apply to acts committed by a criminal group, on an especially large scale, or under aggravating circumstanc-
es. Thus, in practice, the application of special types of exemption from criminal liability for crimes in the
sphere of economic activity in the Republic of Kazakhstan is fraught with a number of issues related to legis-
lative gaps, enforcement challenges, and the ambiguity of legal norms. Examples include the broad differen-
tiation of grounds for exemption, corruption risks, problems with applying the institution of reconciliation,
lack of clarity in legal phrasing, and restrictions based on crime categories.

Furthermore, the relevance of this topic is underscored by the fact that research into the application of
special grounds for exemption from criminal liability for economic crimes has not been conducted at the
doctoral level within Kazakhstani legal science.

In this regard, the aim and objectives of the study are directly dictated by the substance of criminal law
provisions as reflected in the legal policy of the Republic of Kazakhstan and the annual Messages of the
President to the people of Kazakhstan. The primary goal of the research is to study and analyze the applica-
tion of special types of exemption from criminal liability for crimes in the sphere of economic activity. This
goal sets forth specific objectives aimed at resolving issues related to the application of these special exemp-
tions, optimizing the conditions for their use, and developing concrete proposals for improving legislation
and judicial practice.

In both research and the practical application of the types under consideration, various conflicts arise
from theoretical disagreements, legislative imperfections, inconsistencies in law enforcement, and methodo-
logical challenges. For instance, in criminal law theory, there are disagreements regarding the legal nature of
exemption from criminal liability. Debates persist over whether it is merely the state’s waiver of its right to
enforce liability or a distinct legal institution with its own goals and principles. Likewise, there is no consen-
sus on the elements of active repentance—one of the grounds for exemption. Scholars differ on how many
criteria in an individual’s actions are sufficient for their conduct to be recognized as active repentance. Some
argue that the presence of all conditions listed in the legal provision is necessary, while others contend that a
combination of conditions that are both necessary and possible in a given case is sufficient [3].
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In the study of problems concerning exemption from criminal liability in the economic sphere, method-
ological conflicts may arise regarding the choice of analytical approaches and methods. For instance, the
guestion of which method is best suited to evaluate the effectiveness of exemption norms, comparative legal,
formal-logical, systemic, or statistical—remains a subject of debate. Furthermore, when examining the inter-
action between criminal law and other branches (such as civil or tax law), the problem of defining the
boundaries of their application arises. For example, to what extent is it permissible to use civil law mecha-
nisms to settle the consequences of economic crimes within the framework of criminal proceedings? [4]

In domestic research and theoretical approaches to this topic, several gaps can be identified. These are
related to the lack of comprehensive works that integrate theory and practice—including interdisciplinary
links with other branches of law and insights from foreign experience, especially regarding economic crimes.
Other gaps include the lack of developed criteria for assessing active repentance, the absence of uniformity
in interpreting special notes to the articles of the Criminal Code (e.g., “full restitution” or “voluntariness™),
and deficiencies in studying corruption risks, among others. Additionally, in reviewing the literature, the au-
thor concluded that the effectiveness of existing exemption mechanisms remains poorly addressed. There is a
scarcity of studies that use empirical data to evaluate the extent to which the application of special types of
exemption contributes to achieving the goals of criminal justice (e.g., the restoration of social justice, the
rehabilitation of the offender, and crime prevention).

Methods and materials

The methodological framework of this study is based on the dialectical method of cognition and a sys-
tem-structural approach, which enabled the examination of exemption from criminal liability as a complex
legal institute. The formal-legal (doctrinal) method was employed to analyze the provisions of the Criminal
Code and the Criminal Procedure Code of the Republic of Kazakhstan. Furthermore, legal hermeneutics and
logical-semantic analysis were applied to interpret the normative resolutions of the Constitutional Court and
the Supreme Court, specifically regarding the differentiation between “income generation” and “damages”.
The empirical basis comprises a content analysis of the law enforcement practice of tax authorities and crim-
inal prosecution bodies (2020-2026). Additionally, the legal forecasting method was used to develop evi-
dence-based recommendations for legislative reform, while elements of comparative law evaluated the inte-
gration of international best practices.

Results

Law enforcement practice in countering crime and ensuring the realization of citizens’ rights and free-
doms guaranteed by the Constitution of the Republic of Kazakhstan requires well-developed national legisla-
tion that meets international standards. This includes requirements such as logical consistency, clarity of
phrasing, internal coherence, and the absence of legal conflicts. In our view, the implementation of these re-
quirements becomes particularly relevant when addressing the issue of exemption from criminal liability in
the sphere of economic activity, as uniformity in law enforcement and judicial practice serves as the founda-
tion for stable economic development and the improvement of legislation.

In this regard, one should agree with the opinions of scholars who identify the need for a clearer defini-
tion of the conditions for exemption from criminal liability for economic crimes. For instance, let us turn to
the practice of tax authorities, which possess the right to unilaterally declare transactions as fictitious. Such
gualification could lead to additional tax assessments and the application of penalties, while judicial practice
on these matters has not always been consistent [5].

The problem lay in the fact that tax authorities, identifying signs of fictitious transactions through sup-
ply chain analysis, cross-checks, or other sources, often did not seek judicial confirmation of the relevant
circumstances. During tax audits, such transactions could be treated as having been conducted without the
actual delivery of goods or provision of services. Consequently, the taxpayer’s expenses were excluded from
corporate income tax (CIT) deductions and value-added tax (VAT) offsets. This, in turn, resulted in signifi-
cant tax deficiencies and fines. Furthermore, the taxpayer was effectively deprived of the opportunity to
prove the validity of the concluded transactions in court [6].

Additional difficulties also arise in the application of notes to articles regarding the possibility of ex-
emption from criminal liability upon voluntary restitution of the damage caused. In practice, the criteria for
“voluntariness” and the completeness of such restitution can be interpreted in various ways. This creates cer-
tain legal risks for entrepreneurs and complicates the forecasting of potential legal consequences of their ac-
tions.
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The scientific novelty of this work lies in the analysis of the specifics of applying the types of exemp-
tion under consideration, taking into account the interrelationship between criminal law and other branches
of law, as well as utilizing foreign experience in regulating similar relations, primarily in the sphere of eco-
nomic crimes. This approach aligns with the stated aim and objectives of the research.

In this regard, in our view, it is necessary to clarify a number of legislative provisions:

First, it is necessary to establish specific actions that can be regarded as sufficient restitution for the
damage caused, which should include not only the return of illegally obtained funds but also compensation
for incurred losses, accrued interest (penalties), and fines within the timeframes established by law.

Second, the concept of a “first-time offense” needs clarification. In theory and practice, ambiguity aris-
es when determining whether an offense should be considered committed for the first time if the person has
previously been held administratively liable for similar acts.

Third, it is significant to classify the conditions for exemption from criminal liability based on sectoral
affiliation, for example, for criminal offenses in the tax sphere.

Discussion

Full payment of tax debt is understood as the settlement of the entire amount of the arrears—that is,
taxes and other mandatory payments not paid within the established timeframe, including current and ad-
vance payments, as well as the interest (penalties) accrued on this amount. It should be taken into account
that tax debt includes not only the principal amount of the arrears but also unpaid interest and penalties [7].

In certain cases, upon full settlement of tax arrears, the legislation allows for the write-off of accrued in-
terest (penalties) and fines. For instance, the Rules for the Write-off of Interest and Fines, approved by the
Order of the Minister of Finance of the Republic of Kazakhstan No. 13 dated February 13, 2026, provide
micro and small business entities with the possibility of having several financial sanctions waived.

Specifically, interest reflected in the taxpayer’s personal account as of January 1, 2026, as well as inter-
est accrued on the amount of arrears from January 1, 2026, until the date of its actual payment, may be writ-
ten off. Furthermore, fines for tax offenses recorded in the personal account as of the specified date are sub-
ject to write-off for those types of taxes and payments where the arrears have been settled. The legislation
also provides for the possibility of writing off interest and fines in the event of early fulfillment (before April
1, 2026) of a tax obligation for which the payment deadline, as of January 1, 2026, had been modified in ac-
cordance with tax legislation or legislation on rehabilitation and bankruptcy. Additionally, fines for turnovers
conducted before January 1, 2026, during a period of non-registration for Value-Added Tax (VAT), may also
be written off [8].

It should be emphasized that partial repayment of debt or the intention to compensate for the damage
caused in the future is not considered by legislation as a sufficient ground for exemption from criminal liabil-
ity. Such a requirement often creates difficulties for individuals who do not have the capacity to pay the en-
tire amount of the debt in a single lump sum, especially when significant financial violations are in-
volved [9].

An exception is an act committed by a criminal group (Part 3 of Article 245 of the CC RK—where ex-
emption from liability does not apply). This narrows the possibilities for applying special exemption mecha-
nisms in cases involving organized forms of crime.

In practice, difficulties frequently arise in determining the moment of completion for these specific of-
fenses. This is due to the fact that the deadlines for filing a tax return and the deadlines for paying tax obliga-
tions may differ. In accordance with law enforcement practice, the moment of completion of a criminal of-
fense provided for in Articles 244 and 245 of the CC RK is defined as the day following the last tax payment
deadline established by tax legislation. This situation requires a precise determination of time boundaries and
frequently becomes a subject of dispute during judicial proceedings.

Back in 2010, we already pointed out that legal literature discussed the contradiction between the provi-
sions of the General Part of the CC RK (for example, Article 65) and the notes to the articles of the Special
Part providing for special exemption. The question arises whether the conditions established in the General
Part (for example, committing a crime for the first time, voluntary surrender, assistance in solving the crime)
must be applied when using special notes. Some researchers believe that special exemption is independent
and does not require compliance with the conditions of the General Part, while others contend that these
conditions must be supplemented by the provisions of the notes [10]. In principle, a final conclusion on these
issues has not yet been reached.
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In practice, difficulties also arise due to the need to documentary confirm the fact of full restitution of
the damage caused. Especially in the process of complex financial schemes or when the necessary docu-
ments are missing, it is naturally difficult to obtain such evidence.

Furthermore, it is necessary to strictly observe procedural requirements, which, for example, firstly, are
related to the norms of tax legislation in force at the time the criminal offense was committed, rather than at
the time the amendments were adopted. And secondly, they are related to the deadlines for filing a tax return
and paying taxes and other mandatory payments to the budget, as well as the period during which the person
evaded the fulfillment of tax obligations.

In the absence of the specified information, the court at the preliminary hearing stage or during the main
trial may recognize such circumstances as substantial violations of criminal procedural legislation that pre-
vent the consideration of the case on its merits. In this case, the criminal case is subject to return to the pros-
ecutor in accordance with Article 323 of the CPC RK [9].

In addition to the requirements for the indictment, there are other procedural risks that can influence the
outcome of the case:

— Inadmissibility of evidence. If evidence is obtained in violation of the requirements of the CPC RK
(for example, through the use of violence, threats, or without respecting the rights of the suspect), it may be
declared inadmissible. This deprives the parties of the opportunity to use such evidence in court;

— Violations in the collection and storage of evidence. Non-compliance with the rules for drafting pro-
tocols, improper storage of physical evidence, or the absence of photo and video recording can lead to the
loss of the evidentiary base. For example, if the chain of custody is broken, the court may doubt the authen-
ticity of the evidence;

— Errors in the qualification of the act. Specifically, if the indictment does not specify the particular ar-
ticle, part, and paragraph of the Criminal Code under which the person is being charged, this may serve as
grounds for returning the criminal case to the prosecutor;

— Insufficiency of the evidentiary base. If the submitted materials do not confirm the circumstances
subject to proof in a criminal case in accordance with Article 113 of the CPC RK, such evidence is recog-
nized as insufficient for rendering a reasoned decision. In such situations, the court is obliged to be guided by
the principle of the presumption of innocence and render an acquittal.

— In this case, to minimize risks, we consider it necessary:

— to carefully record all financial transactions and preserve primary documents;

— when compensating for damages, to formalize transactions officially (for example, through deeds of
assignment or harm compensation agreements);

— during the investigation of tax offenses, to involve experts for the analysis of financial and economic
activities and the determination of the amount of damage;

— to comply with procedural norms during the collection and documentation of evidence to avoid it be-
ing declared inadmissible;

— to monitor the completeness and accuracy of the indictment, paying attention to compliance with
legislative norms, deadlines, and other key details [11].

The Constitutional Court of the Republic of Kazakhstan, in its Regulatory Resolution No. 14-NP dated
May 18, 2023, examined an issue related to the application of Article 197 of the CC RK. The Constitutional
Court pointed out that the absence of a clear definition of the list of such documents could lead to their broad
interpretation by legal practitioners and, as a result, create a risk of violating the constitutional rights and
freedoms of citizens [12].

Certain problems were also identified in the application of Article 214 of the CC RK. In particular, a
lack of consistency was noted between the measures of liability and the norms of legislation across various
branches of law. Furthermore, the disposition of the article contained several alternative forms of unlawful
behavior, which complicated its practical application. As a result, this norm was divided into independent
articles: Article 214-1 of the CC RK (illegal banking and microfinance activity) and Article 214-2 of the CC
RK (illegal debt collection activity).

It was also established that certain provisions of the legislation could place different categories of per-
sons in an unequal position. For example, the note to Article 214 of the CC RK provided for the possibility
of exemption from criminal liability upon voluntary restitution of damage; however, it applied only to cases
involving large-scale damage. At the same time, similar provisions did not apply to situations involving the
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generation of large-scale income or the sale of excisable goods, which raised questions regarding compliance
with the principle of equality.

The recommendations of the Constitutional Court in such cases often include the necessity of refining
legislation: clarifying concepts, establishing clear criteria, harmonizing norms with each other and with other
branches of law, as well as improving law enforcement practice. For example, in Regulatory Resolution
No. 72-NP dated June 25, 2025, the Court recommended that the Government consider the issue of further
improving criminal legislation, and that the Supreme Court summarize judicial practice for a clear distinction
between the activities of commercial organizations and criminal groups [13].

According to the notes to Articles 214-214-2 of the CC RK, a person who has committed the corre-
sponding act for the first time may be exempted from criminal liability on the condition of voluntary restitu-
tion of large-scale damage caused to a citizen, an organization, or the state. However, in practice, this norm
is applied quite rarely. This is due to the fact that criminal prosecution authorities often qualify a person’s
actions based on the generation of income rather than the infliction of damage, which significantly compli-
cates the use of this ground for exemption from liability.

This situation is explained by the fact that the dispositions of the specified articles provide for several
alternative forms of criminal behavior. These include the infliction of large-scale damage to a citizen, an or-
ganization, or the state, the generation of large-scale income, as well as the production, storage, transporta-
tion, or sale of excisable goods in significant quantities (Article 214 of the CC RK).

The Constitutional Court of the Republic of Kazakhstan clarified that the note to Article 214 of the CC
RK is applied only in cases where the committed act has resulted in large-scale damage and this damage was
voluntarily restored before the court rendered its verdict. At the same time, the specified note does not extend
to situations involving the generation of large-scale income or the sale of excisable goods, even if the crime
was committed for the first time. The legislator considers such acts to be socially dangerous regardless of the
presence of material consequences in the form of damage [14].

Thus, if the investigation establishes the generation of income rather than the infliction of damage, the
grounds for applying the note are absent. This is precisely the reason why, in practice, exemption from liabil-
ity under the note occurs rarely.

So, in 2023, the Constitutional Court of the Republic of Kazakhstan considered the appeal of a citizen
convicted of illegal cryptocurrency exchange transactions. The applicant challenged the constitutionality of
the note to Article 214 of the Criminal Code of the Republic of Kazakhstan, believing that its provisions do
not apply to individuals whose actions are related to the generation of large-scale income but did not result in
damage. According to the applicant, this leads to an unequal position for such individuals compared to those
who caused damage and subsequently compensated for it.

Following the review, the Constitutional Court found the contested note to be consistent with the Con-
stitution of the Republic of Kazakhstan. However, it was noted that the scope and nature of liability should
be determined taking into account the degree of public danger of a particular offense. Furthermore, the Court
recommended that the Government consider amending and supplementing the Criminal Code of the Repub-
lic of Kazakhstan and other regulatory legal acts in order to eliminate the identified deficiencies, in particular
those related to the structure of the provision of Article 214 of the Criminal Code of the Republic of Kazakh-
stan [15].

Therefore, although the note to Article 214 of the Criminal Code of the Republic of Kazakhstan pro-
vides for the possibility of exemption from liability; its application in practice is limited by the specifics of
the qualification of acts and the requirements of the law.

Conclusions

The study of the theoretical foundations and law enforcement practice regarding exemption from crimi-
nal liability for economic crimes in the Republic of Kazakhstan allows for the formulation of the following
provisions:

- Priority of Restorative Justice: in line with the policy of humanizing criminal legislation anchored in
the Addresses of the President of the Republic of Kazakhstan, the institute of special exemption from liabil-
ity should serve as a primary tool for balancing the protection of public interests with the stimulation of posi-
tive post-criminal behavior among business entities.

- Elimination of Legislative Conflicts: a contradiction has been identified between the General Part of
the Criminal Code (Article 65) and the special notes of the Special Part regarding the mandatory nature of
certain conditions (e.g., voluntary surrender, assistance in solving the crime). It is necessary to legislatively
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establish the autonomy of special types of exemption, thereby minimizing the discretionary powers of law
enforcement authorities.

- Refinement of the Conceptual Framework: normative clarification is required for the concepts of a
“first-time offense” and “voluntary restitution of damages™. The latter must imperatively include not only the
principal debt (arrears) but also accrued penalties and fines, supported by documentary evidence within
strictly defined legal timeframes.

- Reforming the Disposition of Article 214 of the Criminal Code: the study justifies the need to revise
the conditions for exemption in cases involving “large-scale income generation”. The current restriction,
which allows the application of the special note only in cases of “causing damage”, creates legal inequality
and hinders the effective use of restorative mechanisms in cases of illegal entrepreneurship and asset opera-
tions (including cryptocurrencies).

- Minimization of Procedural Risks: a systematic analysis of practice demonstrates that a lack of uni-
formity in determining the time of completion for tax crimes and the procedure for recording restitution leads
to the return of cases to the prosecutor (Article 323 of the Criminal Procedure Code). The proposed solution
involves developing clear interagency regulations and the systematization of judicial practice by the Supreme
Court.

The proposed classification of exemption conditions based on industry specifics (tax, banking, and cus-
toms sectors) will harmonize criminal law with regulatory legislation, ensuring the stability of economic ac-
tivity and the predictability of legal consequences for the business community.
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HopMmy YK. — [DnektponHsIi pecype]. — Pexum nocryma: https://www.gov.kz/memleket/entities/ksrk/press/news/details/629961?
lang=ru

15 Hopwmarusnoe nocranoeieHne Koucrurynumonnoro Cyma Pecmy6muku Kaszaxcran ot 3 oktsopst 2023 roma Ne 31-HIT
«O paccmotpennu Ha cootBercTBue KoHctutynuu Pecybmuku Kasaxcran npumeuanus cratbu 214 YronoBHoro konekca Pecmy©0-

mukn  Kaszaxcran or 3 wroms 2014 roma»n. — [DnekrpoHHsii pecypc]. — Pexum jmocryma: https://prg.kz/document/?
doc_id=37670819&p0s=8; 268
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IKOHOMHUKAJIBIK KbI3MET CAJACBIHAAFbI KBJIMBICTAP YIIIH KbIIIMBICTBIK
KAYaNTBUIBIKTAH 00CaTy/AbIH apHalbI TYpJepi

3epTTey/IiH MaKcaThl — 3KOHOMHKAJBIK KbI3MET CAllaChIH/Ia KACaJaThIH KbUIMBICTAp OOMBIHIIA KBLIMBICTHIK,
JKayanThIIBIKTaH OOCAaTyAbIH apHaibl TYPJICPIH KapacThIPy JXOHE OJIapJbIH KOJIIAHBUIY €peKIICTiKTepiHe
KYKBIKTBIK Tanaay »Kyprizy. Ocsl MakcaTKa JKeTy YIIiH FhUIBIMHA TaHBIMHBIH Talay MEH CHHTE3, MOJCIbACY
MeH 00JDKay, CaBICTBIPMAIIBI-KYKBIKTHIK JKoHE (OPMaIbIbI-TOTHKAIBIK iCTepi, COHIali-aK HaKTHI-TapuX{
TOCiT MeH Oacka Ja yKaJIbl FEUIBIMH JKOHE apHaifbl oficTep KOJIMAHBUIABL. 3epTTeyIiH SMIIMPUKAIBIK 6a3achl
perinne Kazakcran Pecny0inkachIHBIH KBUIMBICTHIK 3aHHaMackl, Kasakcran Pecry6unukacs! XKoraprer CoTbl
MeH KoHctuTynusuiblk COTBIHBIH HOPMATHBTIK KayJbUIapbl, COHAAl-aK ©3re JI¢ HOPMATUBTiIK-KYKBIKTHIK
aKTijep maiinanaHeUIbL. 3epTTey HOTIDKECIHIEe 3aHHAMAIIBIK OJIKBUIBIKTAP, KYKBIK KOJIIaHy TXipuOeciHmeri
KHUBIHJIBIKTap JKOHE KYKBIKTBIK HOpMalapAblH OIpMOHII eMecTirine OailaHbICTBI OipKarap Mocelenep
anpIKTanabl. OcbIFaH OalIaHBICTBI aBTOPJIAP KeJecl HETi3rl KOPBITHIHABUIAPFA KeJi: KENTIpUIreH 3aialijibl
eTey MaocelnenepiHe KaThICThI, «ajFall PeT jKacarfaH KbUIMBIC» YFBIMBIH HAKTBIIAYFa, )KEKEJeTeH KbLIMBIC
Kypamaapbl OOMBIHIIA JKayalThUTBIKTAaH 00CaTy MapTTapbIH KETUIIpyTe, KiHAMIHIH kKeke OachIH jKoHE 1CTiH
MOH-)KalJIapbIH €CKepeTiH KOCBHIMIIIA KPUTEPHIIIEp SHTi3yTre, KYKBIK KOpFay OpraHiapbl MEH COTTap YIIiH ic-
OpEeKeT aIropUTMiH d3ipiieyre, connaii-ak Kasakcran Pecryomikachl KbUTMBICTBIK KOJCKCIHACT] JKAIIIBI KOHE
apHalibl HOpMaJIap apachIHAAFbl KAIIBUIBIKTAP/IbI XKOIOFa OAFbITTAIFAaH YCBHIHBICTAp 93ipJiey KaxeT.

Kinm coe30ep: KbUIMBICTBIK JKayanThUIbIK, JKayanThUIBIKTaH 0o0caTy, 0ocaTyIblH apHaibl Heriaemesnepi,
9KOHOMHKAJBIK KbUIMBICTAP, KBUTMBICTHIK KYKBIK OY3YIIBUTBIKTAP, 3a1al, Ta0bIC, CaJbIK Cay.

A K. AxmetoBa, I'.M. PricmarambeToBa

CrnenuaJjbHbie BUbI 0CBOOOKIEHHS OT YIOJIOBHOI OTBETCTBEHHOCTH 32
npecryjieHus B cepe IKOHOMUYECKOM AeATeJIbHOCTH

Llens nccnenoBaHMs 3aKIIFOYAETCS B PACCMOTPEHUH U ITPAaBOBOM aHAIIM3€ OCOOEHHOCTEN MPUMEHEHHUS CIIELH-
QIBHBIX BHUJIOB OCBOOOXCHHUs OT YrOJIOBHOI OTBETCTBEHHOCTH 3a MPECTYIUICHHs, COBepluaeMbie B chepe
IKOHOMHYECKOM NeSTeNbHOCTH. [yl TOCTM)KEHHMS MOCTABICHHOM 1IeM OBUIN MCIOJIB30BAaHBI METO/IbI Hay4-
HOTO TTO3HaHMS, TaKHe KaK aHAJIN3 ¥ CHHTE3, MOJECIMPOBAHIE U IPOTHO3UPOBAHHE, CPABHUTEIHHO-IIPABOBOIT
U (GOpMaNBEHO-TIOTHYECKUIT METOJIBI, a TaK)Ke KOHKPETHO-MCTOPUUYECKUH MOAXOA U JpyrHe OOIIeHayIHbIE
CIeIMaNbHbIe METOABL. B KauecTBe smmupryeckoi 6a3pl HCCIETOBAHUS MCIIOIB30BAHEI HOPMBI YTOJIOBHOTO
3akoHOaTenbeTBa PecryOmmkn Kaszaxcran, HopmatuBHbIe moctaHoBineHnst Bepxosroro Cyna u Koncrury-
mmonHoro Cyna Pecrrybmmku Kazaxcran, a Takoke HHbIE HOpPMaTHBHO-TIPABOBEIE akThl. B pesynbrare mokazan
psax npoliieM, CBS3aHHBIX C 3aKOHOAATENIbHBIMU NMPOOETaMH, CIIOKHOCTSMHU NPAaBONPHUMEHEHUS U HEOIHO-
3HaYHOCTBIO IIPAaBOBBIX HOpM. MccenoBanue npeagaraeT NepecMOTp HECKOIBKUX KITIOYEBBIX HOPM, CBA3aH-
HBIX C BO3MEILEHHEM yIep0a, TIOHATHEM «BIIEPBbIE COBEPIICHHOE MPECTYIUICHNUEY, YCIOBUSIMHU OCBOOOXKIE-
HUSL OT YTOJOBHOM OTBETCTBEHHOCTHU JUISl OTHENBHBIX COCTaBOB IPECTYIUICHUH, JOMOJHUTENBHBIMU KpUTe-
PHSAMH, YIATHIBAIOIIMH JINYHOCTH BHHOBHOTO M 00CTOSITENBCTBA JIeNIa, C alTOPUTMOM JeHCTBHH IJISI IPaBo-
OXpaHUTEJBHBIX OPTaHOB U CYJIOB, C MIPOTHBOPEUHEM MEXy OOIIeil U CrennalbHOH HOPMaMH YTOJIOBHOTO
kozekca PecyOnmku Kazaxcras.

Knioueswvie cnosa: yronoBHasi OTBETCTBEHHOCTh, OCBOOOIK/IEHHE OT OTBETCTBEHHOCTH, CIIEIHALHBIE OCHOBA-
HHSI OCBOOOK/ICHUSI, JKOHOMHUYECKHUE MPECTYIJICHHS, YTOJIOBHBIC MPaBOHAPYILCHUS, YIepO, JOX0, HAIOro-
00JI0KCHHE.
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Validity Criteria of Pretrial Detention: An Analysis of Judicial Errors

The purpose of this study is to provide a comprehensive analysis of the legal and practical criteria for the va-
lidity of pretrial detention and to identify typical judicial errors in the application of this measure. The meth-
ods include a systematic analysis of criminal procedure legislation, a comparative method, and a statistical
analysis of judicial practice. Particular attention is paid to the regulatory resolutions of the Supreme Court of
Kazakhstan and to the legal positions of the ECHR in assessing the validity of suspicion and the risks of ob-
structing justice. The findings demonstrate a persistent trend toward the excessive use of the most stringent
coercive measure. The author reveals that the key issues include a formalized approach, manifested in the
rubber-stamping of prosecution arguments, and the arbitrariness of assessments, where the severity of the
charge becomes the sole and decisive factor for arrest. The article provides a classification of typical errors,
ranging from the absence of specific factual data in case materials to the disregard of alternatives such as
house arrest or bail. The conclusions emphasize the need for a transition from formalized to substantive judi-
cial control when considering motions. The validity of detention must be supported by actual, not presumed,
evidence of an intent to abscond or to destroy evidence. The recommendations may improve the procedural
mechanism by minimizing cases of unjustified restrictions on personal liberty and overcoming inquisitorial
bias in judicial practice.

Keywords: Pre-trial detention, measures of restraint, judicial errors, criminal procedure, validity of arrest, ju-
dicial formalism, excessive coercion.

Introduction

Urgency of this subject is caused by a practice of selecting and using the measures of procedural com-
pulsion. Thus, however an arrest warrant was transferred to a sole competence of courts by Constitution, the
law enforcement still keeps narratives of tendentious approach of pretrial detention being the dominant
measure. Such a practice demonstrates that law enforcers have not reached a proper understanding and ap-
plying the presumption of innocence. This situation creates a misbalance between legal reasons and human
rights and overloads the law enforcement agencies.

For this reason, the study attempts to identify the factors facilitating such a law enforcement practice.
Following objectives have been accomplished to achieve the goal: key issues preventing an efficient applica-
tion of alternative pre-trial restraints have been identified and structured; facts of redundancy, formalism and
subjectivism in judicial line of argument have been analyzed; structural reasons for pretrial detention prevail-
ing in the restraint system have been identified; criteria of relevance of legal judgments on applying such a
restraint have been defined.

Collisions between theory, methodology and practice are represented with many consistent conflicts ex-
isting in the issues under study. First, there is a theoretical and practical collision between proclaimed exclu-
siveness of pretrial detention and actual presumption of expediency. The theory of criminal litigation is
based on a principle of minimum sufficiency of human rights restriction, while the practice demonstrates a
trend toward regulation of preventive rationale. Second, there is a methodological conflict between formal
procedural compliance and a substantive risk assessment as prescribed by the law. Judicial line of argument
often contains vague statements (“may go in hiding”, “may impede the investigation) without evidentiary
information. Third, there is an institutional conflict between the normative model of adversarial proceedings
and the factual dominance of the prosecution at the stage of imposing measures of restraint. This results in a
procedural imbalance and weakens the judicial oversight of the prosecution’s claims. Finally, there is a con-
tradiction between human rights narrative of legal judgments and their actual rationale, which creates an illu-
sion of compliance with standard, yet without its substantial application.
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Gaps in other studies are poor parameterization of validity criteria for pretrial detention despite a signif-
icant amount of research papers. Contemporary studies predominantly focus on either statutory analysis of an
institution, or assessment of compliance with international standards, while the comprehensive analysis of
judicial errors as a system-wide phenomenon has been developed piecewise. Insufficient research: impact of
institutional drivers; dependence of judicial reasoning on prosecutional mindset; procedural mechanics of
shifting from an exceptional to a default measure. Besides, current academic schools do not have a common
approach to defining sufficiency criteria for evidence proving the presence of judicial risks. This creates un-
certainty in law enforcement and expands the field for judgment calls.

The author assumes that an issue of dominance of pretrial detention stems from both deficiencies in law
enforcement and a set of institutional and methodological factors. Among other factors, insufficient re-
sources for alternative measures of restraint (bail, house arrest), lack of developed mechanisms of procedural
controls, as well as rigidity of prosecutive mindset establish a consistent model of choosing the most strin-
gent measure.

Thus, the study is aimed at shifting the analysis focus from declaratory part to criteria of validity and
sufficiency of evidence. The author’s approach includes an assessment of judgments using the principles of
necessity, adequacy and tailoring, which helps identify systemic errors and suggest the ways to address them.

Methods and materials

Methodological framework of this study is represented with a set of general scientific and special legal
methods of cognition that ensure a comprehensive analysis of pretrial detention institution using the validity
criteria.

Dialectical method is utilized as a base method,; it helped to review the pretrial detention in the balance
between public interests and individual liberty; this method also helped to identify contradiction between the
legal framework of an “exceptional measure” and persistent practices of its routine application.

A systematic approach was utilized to analyze a position of pretrial detention within a general structure
of measures of procedural compulsion, and to identify correlations between canons of law, judicial line of
argument and institutional law enforcement factors.

Among special legal methods, following were used: legalistic analysis to study the essence of norms
regulating the grounds and procedure for selecting a measure of restraint; interpretation of legal norms (lit-
eral, overall, purposive) to identify regulatory connotation of “exceptional nature”; legal comparative method
to compare nationwide approaches with international standards for assessing a necessity of custodial re-
straint; and legal modelling method to define the author’s criteria for pretrial detention validity.

In addition, a critical discourse analysis of judicial line of argument was used to identify typical logical
constructs, boilerplate language and indicators of pro forma approach in judicial acts.

100 judicial acts on choosing and extending pretrial detention as a measure of restraint rendered by ex-
amining courts, as well as appeals from such judgments over last five years were the empirical background
of the study.

Case materials were selected by following criteria: availability of rationale that contains an assessment
of judicial risks; possibility of comparing prosecution with defense; availability of an analysis of alternative
measures of restraint or absence thereof.

Analysis of judicial acts has highlighted repeated lines of argument, as well as typical errors in justifica-
tion of pretrial detention.

In addition, statistical data over last three years were used to describe frequency of various measures of
restraint, as well as data demonstrating the workload of judicial authorities and a practice of challenging de-
cisions on pretrial detention.

Results

The analysis of judicial practice helped to phrase a key author’s observation:

Pretrial detention in judicial practice is often used on the basis of presumption of expediency rather than
a model of proven necessity.

In other words, at a number of times a court is guided by an abstract probability of its occurrence corre-
lated mainly with severity of charges rather than by an assessment of certain judicial risks.

Following have been determined during the study:

- in majority of judgments, flight risk is justified by severity of charges without an analysis of individu-
al’s characteristics;
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- court’s reasoning relies on formulaic structures without concrete evidentiary substantiation,

- alternative measures of restraint are either assessed in a declarative manner or not analyzed at all;

- court’s line of argument often matches with prosecution’s case by logic and structure.

Thus, system-wide signs have been identified, such as formalization of judicial assessment; replacement
of risk analysis with severity of charges; lack of evidentiary adequacy standard.

The results directly match with the objective raised, i.e. to identify the factors contributing to a steady
dominance of pretrial detention.

Novelty of the results is following: for the first time, a systematic typology of judicial errors of choos-
ing a measure of restraint has been suggested; operationalized validity criteria for pretrial detention were de-
fined; existence of a presumption of expediency model as a hidden phenomenon of judicial practice was jus-
tified; an institutional correlation between the lack of resources for alternative measures and the dominance
of pretrial detention was recognized.

Novelty has applicable rather than declarative nature, since the suggested model might be used in judi-
cial practice when drafting procedural findings, improving the judges’ qualifications, and research papers.

The stated objective, i.e. determining the factors of prevailing pretrial detention and definition of validi-
ty criteria has been achieved.

The objective has been met as follows:

- key issues of applying the measure have been put together;

- signs of formalism and judgment call have been detected;

- an author’s concept of validity assessment has been developed;

- a tool for judicial errors minimization has been suggested.

The study resulted in a developed proprietary model for assessing the validity of pretrial detention
based on five interrelated criteria: evidentiary specification of risk: the risk must be supported by factual data
rather than probabilistic assumptions; verifiability of argumentation: each assertion of the court must be veri-
fiable through the case materials; proportionality: the court must strike a balance between the restriction of
liberty and the protected public interest; individualization: the assessment must take into account the person-
ality of the accused, social connections, and behavior; impossibility of applying a milder punishment: the
court must provide evidence to justify why alternatives do not achieve procedural goals.

Judicial risk
|
Evidence
!
Evaluation of alternatives
!
Principle of adequacy
!

Tailoring the solution

Decision on the need for detention
Figure 1. Logical model of validity assessment for pretrial detention

Discussion

An analysis of case law allows us to identify three interrelated problems in the application of measures
of procedural compulsion in the Republic of Kazakhstan: redundancy (excessive frequent use of the most
stringent measures), formalism (superficial approach in selecting a measure, insufficient motivation of deci-
sions) and elements of judgment call (incomplete compliance with the criteria of necessity, or unjustified
differences in approaches). Let’s dive deeper into each of these problems.

Redundancy is the application of procedural coercive measures more frequently or in more severe ways
than is objectively necessary to ensure the goals of the criminal process. Speaking of Kazakhstani criminal
proceedings, the issue is mainly about the excessive use of pretrial detention as a preventive measure. Ac-
cording to statistical data analysis, detention has become an almost routine measure of restraint for a large
share of suspects, even when the law permits milder alternatives.
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Thus, according to 2023 statistics, examining courts granted 10,345 motions for pretrial detention as a
measure of restraint, while the number of motions granted for house arrest was 343, and motions for bail
were 77. In 2024, there were 10,611 cases of pretrial detention, 584 cases of house arrest, and 32 cases of
bail. Notably, in terms of the severity of crimes, the use of pretrial detention under the extremely grievous
category accounts for only 19 % of the total number of granted motions.

The criminal procedure legislation of the Republic of Kazakhstan poses detention as an exceptional
preventive measure. For example, the commission of a crime of medium gravity with stated maximum penal-
ty of up to five years of imprisonment allows a preventive measure to be a pretrial detention only in excep-
tional cases and if there are specific circumstances that prevent an individual from being summoned to the
investigative bodies and the court, or that create real risks of a suspect obstructing the establishment of the
objective truth in the case.

Thus, it is presumed that if a person is suspected of committing a crime of little or medium gravity, a
prosecuting agency and the court must choose another measure of restraint: a travel restriction and recogni-
zance to behave, a personal surety, bail, etc., if there are no extraordinary circumstances (repeat offense, ten-
dency to abscond, obstruction of the investigation, etc.).

However, as evidenced in practice, the “exceptional nature” of such a measure often remains on paper
and has no real representation in practice. An analysis of the decisions of investigative judges on authorizing
pretrial detention as a measure of restraint indicates that sanctions are issued in cases of crimes of medium
gravity based on the severity of the crime committed, which actually contradicts the objective requirements
of criminal procedure law. For this reason, criticism raised by the attorney community regarding the
templated reasoning to authorize pretrial detention is entirely reasonable.

However, this practice contradicts international standards. The European Court of Human Rights has
repeatedly stated that the severity of the potential punishment alone is not sufficient grounds for detention. In
this case, specific facts of risk are required: flight, pressure on witnesses, etc. Although Kazakhstan is not a
party to the ECHR Convention, nevertheless it has to adhere to this principle due to its worldwide recogni-
tion as a standard for the reasonableness of the arrest.

According to many scholars, the excessive use of arrest is largely due to the limited range of alterna-
tives actually used. Thus, in his research D.R. Iseyev notes that the more measures of restraint are provided
by law, the more opportunities the investigative bodies and the court have to choose a measure proportionate
to a specific situation, without resorting to detention in all cases [1]. Kazakhstan’s criminal procedure law
contains a fairly broad list of alternative measures of restraint: house arrest, bail, supervision by military
command, etc. However, legislative norms alone are not enough: it is important for these alternatives to ac-
tually function in practice. Unfortunately, experience has demonstrated that new measures remain unclaimed
if left without adequate resources and organizational support. In their studies of house arrest issues,
L.l. Lavdarenko, L.P. Plesneva and V.A. Votkin quite fairly draw attention to the fact that the lack of tech-
nical means of control has long been an obstacle to efficient utilization of such a measure of restraint [2]. In
the same way, an institution of bail requires courts to be able to individually calculate its amount and verify
the financial status of the suspect—this is a new and complicated challenge for the justice system. As a re-
sult, both house arrest and bail are used extremely rarely, while a “uniform approach” of detention still pre-
vails. Thus, redundancy is to a certain extent caused by the insufficient utilization of non-custodial measures,
even when they are expressly provided for by law.

Another criterion of redundancy is the duration of coercive measures. In most cases, suspects are held
in custody for the maximum permitted period despite the criminal procedure law requires those investiga-
tions to be carried out within a reasonable time and to extend this preventive measure only if necessary. In
practice, however, investigations often drag on, which results in suspects being held in custody for months,
and sometimes even years, before the case goes to trial. Even though, such decisions are not always justified
especially when a criminal case is dismissed or the defendant is acquitted. It is worth noting that even termi-
nation of a criminal case due to reasons other than exoneration, for example due to reconciliation is also a
sign of redundancy and imbalance in the infringement of individual rights.

Thus, despite the declared principle of personal inviolability, the practical experience of Kazakhstan
demonstrates an excessive reliance on the pretrial detention as a measure of restraint. This trend represents
very large share of suspects arrested and the rare use of alternative measures, as well as the often maximum
duration of the said measure of restraint. This situation contradicts to the spirit of the International Covenant
on Civil and Political Rights, which requires that “the detention of persons awaiting trial shall not be the
general rule” [3]. Excessive use of the most stringent measure of restraint both violates the rights of suspects
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and overburdens the criminal justice system (courts, prosecutor’s office, pre-trial detention facilities). We see
solution to this problem in increasing the validity of the motions of pretrial investigation bodies and a bolder
appeal to alternatives by prosecutors and courts.

Formalism in this context is a practice whereby participants in criminal proceedings approach the coer-
cive measures inattentively and individually and limit themselves to minimal formal requirements. Formal-
ism can manifest itself both at the stage of document drafting (investigator’s motion, prosecutors’ consent)
and when issuing court decisions.

Often, a motion for choosing a measure of restraint is drawn up by templates using general phrases
without specifics on the case. For example, almost all motions for choosing a measure of restraint such as
pretrial detention include standard phrases, such as “may abscond”, “may continue criminal activity”, “may
obstruct the investigation”. Such risks are declared even in cases where a suspect cooperates with the inves-
tigation, has strong social ties, and has no previous convictions. An analysis of judicial practice demonstrates
that investigators rarely cite specific facts: for example, attempts to abscond, threats to a witness, the prepa-
ration of a false passport, and other circumstances that would realistically substantiate the existence of risks.

In this regard, the Supreme Court of the Republic of Kazakhstan makes it clear that the materials at-
tached to the petition for sanctioning a preventive measure in the form of detention shall contain information
indicating suspicion of committing a crime by this particular person and the existence of grounds for apply-
ing this measure of restraint to them confirmed by specific facts [4]. Therefore, submission of abstract in-
formation about the severity of crimes is not sufficient ground for applying a measure of restraint in the form
of detention. However, the practice demonstrates that investigators limit themselves to listing the articles and
sanctions, and the prosecutor supporting the motion does not require additional evidence. This is a manifesta-
tion of formalism: when participants automatically reproduce the prescribed wording of the Criminal Proce-
dure Code without filling them with real content.

The most criticized aspect in this regard is the brevity and boilerplate nature of the investigating judges’
ruling authorizing pretrial detention. In the first years after the institution of the investigating judge was in-
troduced, many such decisions consisted of several provisions: a judge referred to the gravity of the crime
and the prosecutor’s indication of the grounds followed with authorization of pretrial detention. The rights of
a suspect to remain free, such as availability of a permanent place of residence, employment, health status,
and dependent children were often not discussed. For this reason, the Supreme Court of the Republic of Ka-
zakhstan has repeatedly emphasized that the conclusion that the suspect (accused) might obstruct the pro-
ceedings or abscond from the investigation and trial, or might continue criminal activity must be supported
by sufficient evidence and duly motivated both in the petition of a person responsible for the pretrial investi-
gation and in the ruling of the investigating judge on authorizing pretrial detention [4]. In other words, the
judge’s ruling must indicate the verification of each ground for the motion and the reasons for which this
particular measure of restraint was chosen.

Therefore, the judge may not simply state that the suspect “may abscond”, since they is obliged to as-
sess whether the suspect really has the preconditions for this. For example, no permanent place of residence,
previous attempts to abscond criminal prosecution authorities, etc. The wordings such as “due to the gravity
of the crime, they may attempt to abscond” without providing specific reasons shall be considered as not
meeting the requirement for validity.

Unfortunately, the main drawback of decisions by investigative judges to authorize pretrial detention is
still insufficient motivation. The attorney community keeps criticizing the decisions of investigative judges
for their boilerplate language, which is represented by copying the arguments of the criminal prosecution
body contained in the motion and making conclusions without analyzing alternative solutions. Indeed, an
analysis of the rulings of investigative judges authorizing pretrial detention reveals that the lack of a rea-
soned answer to the question: “Why can’t bail or house arrest be applied?”” has become somewhat of a pat-
tern. Beyond doubt, such formal approaches condensed into the boilerplate thesis “the goals will not be
reached by any other measure” have provoked and will be provoking criticism both in the pages of legal lit-
erature and from practitioners.

At the same time, such formal approaches of investigative judges when authorizing the measures of re-
straint undermine the very meaning of judicial review at the pre-trial stages of criminal proceedings and turn
the judge into a “certifying officer” for criminal prosecution authorities [5]. The tendency of investigative
judges to prematurely support the initiatives of criminal prosecution bodies by authorizing their decisions
and actions ultimately makes the institution of judicial review illusory.
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Thus, one of the decisions of an investigative judge of Astana specialized interdistrict examining court
that we examined states that “the court considers the arguments of the body conducting the pretrial investiga-
tion and the prosecutor that the female suspect is involved in the criminal offense she is charged with to be
justified at the stage of choosing a measure of restraint”. Based on the fact that the alleged offence carries a
sentence of more than five years’ imprisonment, the investigating judge suggested in his decision that the
suspect might abscond from the investigation and the court due to the severity of the potential punishment.
This hypothetical assumption, contrary to the requirements of the criminal procedure law and the position of
the Supreme Court of the Republic of Kazakhstan, formed the basis for the thesis: “the court does not set bail
for her when authorizing pretrial detention as a measure of restraint”, and the court does not see the possibil-
ity of “choosing house arrest or travel restriction and recognizance to behave, or other more lenient preven-
tive measures”.

In addition, the investigating judge noted in his decision that: “the defense’s arguments that the suspect
has no previous convictions, has a permanent residence, and children, are not a mandatory and unconditional
grounds for refusing to grant the motion; there is a father of the children who is also obligated to upbring
them”. We believe that such a formal approach to deciding a person’s fate clearly based on the position of
the criminal prosecution agency is fundamentally wrong.

At the same time, it is worth noting that investigative judges have become more careful in justifying
their decisions influenced by requirements of the Supreme Court of the Republic of Kazakhstan and the
growing professionalism of lawyers seeking to vacate unreasoned authorizations. Courts of appeal have also
begun to take a more principled approach to reasoning and to annul those rulings of investigative judges that
fail to display the arguments of the defense or verify the validity of the suspicion. This practice encourages
investigative judges to describe in their decisions the specific factual data that supports the suspicion and the
risks of obstructing the investigation. However, eliminating formalism is still a long way off—both raising
legal awareness of judges and, possibly, amendments to criminal procedure law are required, such as the
mandatory drafting of a detailed ruling on authorizing a pretrial detention similar to a sentence. This is re-
quired to strengthen the judge’s accountability for the quality of the decision made.

It should be understood that the decision to authorize pretrial detention without proper justification en-
tails both suffering of a particular individual and a negative attitude of society towards the justice system. It
results in grounds for accusing the court of arbitrary application of the norms of criminal procedure law.
Along with that, formalism is associated with redundancy due to the lack of real grounds for applying stricter
preventive measures. Assessing each case individually allows us to avoid the routine application of pretrial
detention and replace it with milder measures. Therefore, elimination of formalism is a necessary condition
for a reasonable reduction of more stringent measures of restraint to be applied.

Subjectivism in this context is the utilization of procedural coercion measures in violation of the princi-
ples of legality and justice while restrictions on the rights and liberties of a person and citizen are permitted
without sufficient grounds or disproportionate to the circumstances. Arbitrariness is precisely what the guar-
antees of judicial authorization and prosecutorial oversight combat. However, individual manifestations of
arbitrariness can be highlighted in the current practice of Kazakhstan.

First, this refers to the problem of diversity of practice depending on the region or specific judges. In
this case, we do not mean uniformity in judicial practice, which basically contradicts to the principle of jus-
tice and other legal principles, but the lack of a uniform understanding of the norms of criminal procedure
law. Thus, the case study shows that some regions demonstrate the percentage of refusals to authorize pretri-
al detention being significantly lower than average, while other regions have a higher percentage. This indi-
cates a different interpretation of the legal criteria for the application of this measure of restraint. For exam-
ple, one investigative judge sees an argument “gravity of the crime” to be sufficient to authorize pretrial de-
tention, while it is not true for another judge that requires factual data to confirm specific risks. The lack of
broad access to the decisions of investigative judges obscures a full and accurate picture, but the attorney
community has repeatedly criticized the element of “judicial discretion”, which, unfortunately, has increas-
ingly come to border on subjectivity.

Second, we may raise the cases of unjustified non-application of milder measures, which can be consid-
ered a manifestation of arbitrariness from the standpoint of violating the principle of expediency. The re-
guirements of international standards are aimed at choosing a measure that minimally restricts the rights and
freedoms of a person and citizen and is sufficient to achieve the goals of criminal proceedings. Accordingly,
unreasonable ignoring this obligation by a court or criminal prosecution body by applying more stringent
preventive measures in practice than required by the prevailing circumstances represents nothing other than

122 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Validity Criteria of Pretrial...

arbitrariness. Thus, research demonstrates the presence of facts of occasional bail. The defense often motions
for replacing pretrial detention with bail specifying a specific amount and guaranteeing their appearance, but
investigative judges refuse without clear reasoning. Such decisions by investigative judges are naturally rec-
ognized by the appellate court as unreasoned and are overturned. The severity of the article of the Criminal
Code itself does not preclude the possibility of bail, especially if a suspect receives favorable reports, has the
relevant property and has committed the crime for the first time. In this case, the court’s arbitrary preference
for pretrial detention is unacceptable.

Third, routine extension of pretrial detention. Preliminary investigations are often delayed, and the pe-
riod of pretrial detention is extended automatically despite the absence of investigative actions by the inves-
tigating authorities. The situation itself contradicts the principle of a reasonable period of pre-trial investiga-
tion. Therefore, the lack of activity in investigative actions may serve as grounds for the release from custo-
dy, since prolonged detention without compelling reasons and grounds, including by delaying proceedings, is
one of the forms of torture. In practice, incidents often arise where a criminal prosecution agency attempts to
extend a person’s pretrial detention simply “for the sake of order”, but the appellate court overturns such an
extension, citing its unreasoned nature and a violation of the individual’s right to a reasonable time and a
speedy trial. Consequently, such a practice can be considered arbitrary deprivation of liberty, especially in
cases where the investigation results in either a downgrade to a more lenient charge or the dismissal of the
case altogether. Under such conditions, a person is effectively serving a “punishment” in advance, which
contradicts the principle of the presumption of innocence.

The abovementioned issues established as a result of the court decisions analysis are also raised by oth-
er legal scholars [6, 7, 8].

International standards define reasonableness and proportionality of their application as criteria for the
legality of procedural coercive measures. Principles and norms of the International Covenant on Civil and
Political Rights require pretrial detention to be reasonable and necessary in each specific case, otherwise it
must be recognized as arbitrary even if formal legality is followed. For this reason, the decision of investiga-
tive judges to authorize pretrial detention as a measure of restraint as a routine one, without a detailed analy-
sis of specific factors that form the basis for the application of this measure of restraint is considered a signif-
icant violation of criminal procedure law. In 2014 and 2019, during the Universal Periodic Review, a number
of countries recommended Kazakhstan to implement alternative measures of restraint other than pretrial de-
tention and to ensure judicial review in full compliance with Part 3, Article 9 of the International Covenant
on Civil and Political Rights [9, 10]. This means that unreasonable application of pretrial detention as a
measure of restraint has been recognized at the international level and should be eliminated as soon as possi-
ble.

Fourth, arbitrary use of pretrial detention may include cases where this measure of restraint is chosen
for a purpose other than its intended purpose—for example, when arrest or pretrial detention is used to pres-
sure a suspect into confessing, including for less serious crimes than the original subsumption of the action.
The application of a measure of restraint that does not serve the objectives of criminal proceedings but is
used to exert pressure on a suspect or accused, constitutes not only a gross violation of the rule of law but
also a form of torture.

Unfortunately, due to corporate ethics and resistance, such facts remain latent and difficult to prove.
However, objective signs of such tactical techniques are revealed quite easily, which becomes the basis for
public distrust of criminal prosecution agencies.

An analysis of criminal cases allows us to identify several behavioral patterns of criminal prosecution
authorities in this respect. Thus, a suspect may remain at large as long as they fully cooperate with the inves-
tigation; however as soon as they begin to understand the real legal consequences in accordance with the
subsumption of the action and begins to deny certain facts, an investigator immediately begins to initiate a
motion to apply pretrial detention. The situation remains the most complicated in cases of economic crimes,
where the application of pretrial detention as a measure of restraint is effectively prohibited. By their very
nature, economic crimes always occur in interactions with various parties to legal relations. Therefore, a so-
lution for the criminal prosecution agency is to attempt to classify these acts to be done by an organized
crime group, which subsequently allows for the application of pretrial detention. The application of this
measure of restraint is tactically determined by the fact that economic crimes are often committed through
contractual relations, namely are of a civil legal nature. Accordingly, a suspect staying at liberty is fully ca-
pable of properly meeting the demands of creditors and fulfilling their civil obligations, which may serve as
grounds for terminating the criminal case due to the absence of corpus delicti. For this reason, criminal pros-
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ecution authorities may exhibit an unhealthy interest, which results in an accusatory bias, therefore may ap-
ply pretrial detention as a means of pressure. Another option may be the reverse procedure, namely plea bar-
gaining, which results in the criminal prosecution agency changing their measure of restraint to the one not
associated with deprivation [11, 12].

This practice is dangerous because it transforms the institution of procedural compulsion into a means
of pressure and torture, which is unacceptable given the purpose and objectives of the national criminal pro-
cess. This is the quintessence of arbitrariness—shifting away from legally established goals to illegal ones.
This phenomenon must be eliminated in the fields of judicial control, prosecutorial supervision and the inter-
nal professional ethics of investigative bodies.

In general, the application of procedural compulsion measures in Kazakhstan is based on the law, how-
ever individual instances of arbitrariness still may take place. The criteria for the arbitrary application of pro-
cedural compulsion measures include incomplete consideration of individual circumstances, differences in
practice due to the arbitrary application of norms, ignoring the application of alternative measures, and ex-
cessively long-term pretrial detention for purposes other than intended. All this undermines trust in the jus-
tice system and requires further reforms in this area of criminal procedure.

Conclusions

The synthesis of the research results provides a comprehensive review of the flaws in the application of
pretrial detention as a measure of restraint in the Republic of Kazakhstan.

As part of the judicial practice analysis and comparison with international standards and doctrine, the
following have been established:

1. The excessive use of pretrial detention is expressed in the high frequency of authorizing this measure
for the medium-gravity crimes, rare use of alternatives, and the routine extension of pretrial detention.

2. Formalism manifests itself in the template reasoning of motions and court decisions, the lack of evi-
dentiary specification of risks, and the substitution of individual circumstances analysis with references to
the severity of the charges.

3. Subjectivism (elements of arbitrariness) is expressed in regional heterogeneity of practice, divergent
interpretations of risk criteria, ignoring alternative measures and, in some cases, the use of pretrial detention
outside its intended procedural purpose.

4. A discrepancy has been established between the normative model of the “exceptional nature” of a
preventive measure and the actual presumption of its appropriateness.

5. An institutional relationship was identified between the lack of resources for alternative measures and
the dominance of pretrial detention.

Thus, the results confirm the systemic nature of the identified problems, rather than occasional occur-
rence.

In summary, the main results of the study are as follows:

- pretrial detention ceases to be a measure of last resort and becomes an administratively expedient in-
strument;

- judicial line of argument often complies with the formal legal requirements, but does not meet the
standard of evidentiary sufficiency;

- alternative measures of restraint are applied less frequently due to institutional and organizational fac-
tors rather than their normative inconsistency;

- the main methodological problem is the substitution of the presumption of freedom with the presump-
tion of procedural expediency.

Thus, we can state that the objective set in the article, namely, to identify the factors of prevailing pre-
trial detention and to determine the validity criteria, has been achieved.

The scientific value of the paper is as follows:

1. A systemic classification of law enforcement flaws (redundancy—formalism—subjectivism) as in-
terrelated levels of violation has been suggested.

2. A conceptual model for assessing the justification for detention has been developed on the basis of
the following criteria: evidentiary specification of risk; proportionality; tailoring; and the impossibility of
applying a milder measure.

3. The concept of institutional inertia of the prosecutional mindset has been formulated as an explana-
tory framework for the identified phenomena.
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4. The necessity of transition from a formal to a substantive standard of judicial review has been sub-
stantiated.

Thus, the study contributes to the improvement of the theory of procedural coercion measures and pro-
vides a more profound theoretical insight into the practical application of the presumption of innocence.

The practical significance of the results is demonstrated by their potential use in following ways: the
preparation of reasoned judicial orders on authorizing measures of restraint; the formulation of prosecutorial
stance on supporting or dismissing motions; the activities of the defense when appealing pretrial detention
decisions; the development of methodological guidelines for criminal prosecution bodies; and the improve-
ment of training courses on criminal procedure and judicial review.

The proposed validity criteria may serve as a tool for internal self-control of law enforcement officers to
minimize the risk of arbitrary decisions.

Possible areas for application of the results are the following: rulemaking—to clarify the requirements
for the reasoning of decisions on detention, as well as to develop procedures for the mandatory assessment of
alternatives; judicial practice—as a guide for the unification of approaches to the assessment of procedural
risks and smoothing regional diversity; human rights activities—to track compliance with international
standards regarding pretrial detention; research activities—framework for empirical analysis of the influence
of judicial reasoning on the trend of preventive measures applied; the education—to develop competencies
focused on the application of the principles of adequacy and tailoring.
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cMoTpennn Ha cooTBeTcTBre Konctutynun Pecrry6nmmkn Kaszaxcran myHkra 17) yacTu neBatoit ctatey 64 U MyHKTa 5) 4acTH BTOPOH
cratb 70 VYronoBHO-TpoleccyaibHOro kojekca PecnyOmmku Kasaxcram». — [DnektpoHHbIid pecypc]. — Pexum npocryma:
https://adilet.zan.kz/rus/docs/S2400000043.
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A.A. Kasimov

A.A. Kacumos

Ky3eTnen ycrayabiH Heri3aijlik KpuTepuidiiepi: coT KaTeJdiKTepiHe Tajaay xkacay

3epTTeymiH MakcaThl — KY3€TIIeH YCTay TypiHaeri Oyiraprmay ImapacklH KOJJAHYIBIH HETi3IUIriH
AMKBIHIANTEIH KYKBIKTHIK JXKOHE ITIPAKTHKANBIK KPUTEPHIIEep/l KemleHal Tajjgay, COHpaif-ak OChl IIapaHbl
TaHJAay Ke3eHiH/Ae TYBIHAAHTBIH THNTIK COT KaTeNiKTepiH aHbIKTay. JKyMBICTa KBUIMBICTBIK-ITPOIIECTIK
3aHHAMaHBI XKYHeni Tanmay oicTepi, CalbICTHIPMAaNbI-KYKBIKTHIK 97lic, COHBIMEH KaTap COT NPaKTHKAChIHA
CTaTUCTUKANIBIK JKOHE JECKPHITHBTI TAJIAAy jkacay omicTepi KommaHeUiabl. KyMikTiH HEri3AuNriH jkoOHE COT
Tepellirine Keiepri KenTipy Kayinrepin Oaranay TyproicbiHaa Kasakcran PecriyOnukacs! JKoraprsl COTBIHBIH
HOPMATHBTIK KayJIbUIapbIH JKoHE AnaM KyKbIKTaphl skeHinzeri Eypomansik cottsiH (AKEC) KYKBIKTBIK
YCTaHBIMJIAPBIH 3€pTTEyre epeKile Hazap aydapbUlabl. 3epTTey HOTIDKENepi MPOIECTiK MXOypneyniH eH
KaTaH IIapachklH IIaMaJaH THIC KOJJaHy YPAICIHIH CaKTaJbIl OTHIPFaHBIH KepceTeli. ABTOp COTTarkl hopma-
TM3M (Teprey TapamblHBIH YOKIEpiH aBTOMATTHl TYpAe Kellipy) MeH OaranaymblH epiKTiLmri (albIIThHIH
ayBIPJIBIFBl KaMayFa aly[blH SKaJIFbI3 JKOHE IIenTymi (akToOpblHA aifHaiybl) HEri3ri Macelenep eKeHiH
aHpIKTagbl. Makanaga THNTIK KATETMIKTep erKeH-TerKeHil JKIKTelIreH: iC MaTepHalJapblHIa HaKTHI
IepekTepain OoiMaybiHaH Oacram, Oamamansl mapanapasl (YHKaMak Hemece KeIil) KOJIaHy MYMKIHAITiH
eckepMmeyre AediH. KpIckama TYXKbIpHIMAAp OTIHIII XaTTapAbl Kapay KesiHae (opmanbasl OakplIaynaH
Ma3MYH/IbI OaKpUIayFa Kelly KaKeTTUIriH Herizaeiini. KyseTneH ycrayablH HETi3AUIIN TYJIFaHbIH JKachIPBIHY
HeMece JoNelaeMeNepal KO HHUETiHIH OomKaMIbl eMmec, HaKThl JdNenjepiMeH pacramybl Thic. JKeke
0OCTaHIBIKTHI HETI3Ci3 MIEKTeY JKaFAaiapblH a3aiTyFa )kKoHe COT KbI3METIHJIET] allbinTay OarbIThIH EHCepyTe
OarbpITTaIFaH NMPOLECTIK MEXaHN3M/II JKeTUIIipy OOMBIHIIA YCBHIHBICTAp OepiireH.

Kinm ce30ep: Ky3eTHeH ycray, OyiTapTiay miapaiapbl, COT KaTeNiKTepi, KbUIMBICTBIK MPOIECC, Kamayra
aTyJIBIH HET13/I11iri, COT (OpMan3Mi, MPOIECTIK MAXKOYpIIEy.

A.A. Kacumos

KpuTtepun 060CHOBAaHHOCTH 3aKJII0YEHHS MO CTPAXKY: AaHATIHU3 CYAeOHBIX OIIHOOK

Lenpio maHHOTO HMICCIEIOBAHMUS SIBISETCS KOMIUICKCHBIA aHAIN3 MPABOBBIX M MPAKTHYECKUX KPUTEPUEB, OTI-
penensomux 000CHOBAHHOCTh NMPHMEHEHUS 3aKITIOYCHUS TI0J] CTPaXy, a TaKXKe BBLIBICHHE THITHYHBIX CY-
neOHBIX OMMOOK, BOSHUKAIOMINX Ha dTare M30paHWs NaHHOW MepHl mpecedeHus. B pabore MCIonb30BaHBI
METO/Ibl CUCTEMHOT'O aHaJIM3a yroJIOBHO-TIPOIECCYabHOI'O 3aKOHOIATENLCTBA, CPABHUTEIBLHO-TIPABOBON Me-
TOJI, & TAK)KE CTATHCTHYCCKUN M JCCKPUITHUBHBIA aHamu3 cyneOHoW mpakTHkH. Oco00oe BHUMAHHUE yIEICHO
M3yYCHUIO0 HOPMATUBHBIX MocTaHoBIeHUI BepxoBHoro Cyna Pecnyonukn Kazaxcran u mpaBOBBIX MO3UIUIN
ECITY B KOHTEKCTE OIICHKH 00OCHOBAHHOCTH IMOIO3PEHHUS W PUCKOB BOCIPEISITCTBOBAHHS MPABOCYanio. Pe-
3yJBTaThl HCCIEIOBAHUS IEMOHCTPHPYIOT COXPAHSIONIYIOCS TEHACHINIO K H30BITOYHOCTH MMPUMEHEHUS Ham-
Ootee CTPOroil Mephbl MPHHYXICHUA. ABTOPOM BBISBICHO, YTO KIIOYEBBIMU IPOOIIEMaMu OCTAarOTCs Cyaeo-
HBIH (OpMan3M, BEIpaKAIOIIUIICS B aBTOMaTHIECKOM KOITMPOBAHUH TOBOJIOB CIIEACTBUS, U IIPOU3BOIEHOCTD
OIIEHOK, KOT/Ia TSDKECTh OOBUHEHUS CTAHOBUTCS €AMHCTBEHHBIM W pernaromumM (Gakropom ais apecra. B cra-
The JICTABHO KIACCU(PHUIIMPOBAHBI TUITHYHBIC ONIMOKH: OT OTCYTCTBHS KOHKPETHBIX (DaKTHUECKHUX JTAHHBIX B
MaTepuaax Jiena 10 UTHOPUPOBAHUS BO3MOXKHOCTH MPHUMEHCHHUS ATbTCPHATUBHBIX Mep (IOMAIIHEro apecTa
i 3ajora). KpaTtkue BBIBOIIBI MOAYCPKUBAIOT HEOOXOIUMOCTh Mepexoaa oT HOPMAaTIbHOTO K COePIKATEIb-
HOMY KOHTPOJIIO TIPU PACCMOTPEHHU XoAaTalcTB. OOOCHOBAHHOCTH 3aKIIIOUEHUS TI0J] CTPAXKY JOJKHA IMOJ-
TBEPXKNAThCS PEANTGHBIMHU, a HE MPEIIIoJIaraéMbIMH JO0Ka3aTeIbCTBAMH HAMEPCHHUI IJUIa CKPBIThCS WIH
YHHYTOXUTH YIUKH. [IpemioskeHpl peKOMEHAAINH 1T0 COBEPIICHCTBOBAHUIO MPOIIECCYATFHOTO MEXaHU3Ma,
HalpaBJICHHbIC HA MHHUMH3ALHUIO CIIy4acB HEONPABIAHHOTO OTPaHUYCHHS JIMYHON CBOOOBI U MPEOI0ICHIE
OOBHHHTEIFHOTO YKJIOHA B JICSITEIBHOCTH CYJIOB.

Knroueegvie cnosa: 3akIOUEHHE IOJ CTPaXy, MEphI MPECcedeHus, CyneOHble OMMOKH, YrOJIOBHBIN TpoLecc,
000CHOBaHHOCTb apecTa, CyeOHbIN GpopMaIniM, U30BITOUHOE IPUHYKICHHUE.
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Secondary Victimization in the Official Duties of Police Officers

The relevance of the study is determined by the insufficient regulatory and organizational protection of police
officers exposed to secondary victimization in the course of their professional activities. The purpose of the
study is to identify the features of secondary victimization and to assess the effectiveness of existing preven-
tion mechanisms within the system of internal affairs bodies of the Republic of Kazakhstan. The object of the
study is the public relations arising from internal investigations involving police officers. The study employs
methods of systematic analysis of scientific literature, examination of regulatory legal acts, and an empirical
study in the form of a survey of police officers. The results indicate the fragmented nature of preventive prac-
tices and a high demand among police officers for formalized protection guarantees. The conclusions substan-
tiate the need to improve legal regulation and introduce specific mechanisms to protect police officers. Im-
plementing specialized protection procedures will increase officers’ trust in internal investigations.

Keywords: secondary victimization, police officers, safety, protection act, official investigation, protection,
service activity, Disciplinary liability, Prevention, Regulatory framework.

Introduction

Relevance of the research topic. The relevance of this study is that victimological research for a long
time has focused mainly on the problems of primary victimization and the analysis of the direct impact of
criminal assault on the victim, including her subjective experience. The scientific literature has focused on
crime rates and the consequences of crimes for victims, with much of the empirical and theoretical work fo-
cusing on victimization in the context of sexual crimes and interpersonal violence.

At the same time, the problem of professional victimization of police officers remains insufficiently de-
veloped to date. The understanding of the phenomenon of secondary victimization of police officers, which
arises not as a result of the criminal assault itself, but as a result of institutional, organizational, and proce-
dural practices accompanying official activities, including official investigations, disciplinary procedures,
and interaction with other government agencies, is particularly fragmented.

The relevance of the study is also determined by society’s and the state’s increasing attention to law en-
forcement agencies’ accountability, greater control over police officers’ official behavior, and the expansion
of disciplinary and procedural mechanisms for evaluating their professional activities.

The transformation of public administration mechanisms, changing socio-economic conditions and the
active development of digital technologies have complicated and made multilevel the nature of security
threats. Modern society is characterized by the simultaneous expansion of opportunities for law-abiding citi-
zens who use the achievements of scientific and technological progress to improve the quality of life, as well
as for those who commit illegal acts and adapt new technologies and economic processes for criminal pur-
poses [1].

In such circumstances, the law enforcement system faces a need to modernize procedures and increase
transparency of its activities, thereby increasing the burden on employees and their institutional vulnerability.
Of particular importance is the issue of internal legal protection of personnel, including mechanisms to pre-
vent undue pressure, stigmatization, and secondary victimization.

Thus, the study of institutional guarantees for the official security of police officers aligns with the stra-
tegic objective of further developing a rule-of-law state, focused on balancing the interests of the individual,
society, and the state. Police officers are increasingly finding themselves in a situation of increased institu-
tional vulnerability, in which legal and organizational responses aimed at ensuring legality may inadvertently
lead to the formation of the phenomenon of secondary victimization. Police officers increasingly find them-
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selves in a situation of increased institutional vulnerability, in which legal and organizational responses
aimed at ensuring legality may inadvertently lead to the formation of the phenomenon of secondary victimi-
zation.

The lack of a systematic approach to identifying institutional factors in secondary victimization and to
developing mechanisms to protect the rights and legitimate interests of police officers necessitates a compre-
hensive scientific analysis of this issue.

The theoretical basis of the study was the provisions of the general victimological theory (G. von
Gentig, B. Mendelssohn), the concept of secondary victimization, developed by M. Simonds, as well as
modern research on institutional and organizational victimization. Methodologically, the work is based on a
victimological approach in criminology, according to which harm can be caused not only by criminal en-
croachment, but also by the peculiarities of the functioning of social and legal institutions. Additionally, the
provisions of the theory of organizational Support (Organizational Support Theory) and the model of profes-
sional requirements and resources (JD-R Model) are used, which make it possible to consider the office envi-
ronment as a factor of both protection and reinforcement of victimogenic risks.

The purpose of the study. The purpose of this study is to analyze the phenomenon of secondary victim-
ization of police officers, taking into account the institutional, organizational, and procedural factors influ-
encing its formation, as well as to develop ways to improve the legal and organizational mechanisms for the
prevention of secondary victimization in the law enforcement system of the Republic of Kazakhstan.

Research objectives. To achieve this goal, the study assumes the solution of the following tasks:

1. To consider the main scientific approaches to the concept of victimization and secondary victimiza-
tion in the framework of victimological research.

2. To analyze the features of professional victimization of police officers and determine the place of
secondary victimization in its structure.

3. Identify the risks and impact of secondary victimization on the professional activities of police offic-
ers

4. Formulate proposals to improve the legal and organizational mechanisms for the prevention of sec-
ondary victimization of police officers.

Methods and materials

During the study, foreign practices for countering secondary victimization of law enforcement officers
were examined. The importance of the organizational environment is confirmed by research based on the Job
Demands—Resources (JD-R) Model, which shows that the combination of high job demands and limited re-
sources increases stress levels and contributes to the development of professional burnout. In conditions of
constant conflict, a lack of psychological support, the formal nature of internal investigations, or low mana-
gerial involvement can exacerbate the consequences of primary aggression, thereby reproducing victimiza-
tion processes at the institutional level. Accordingly, the organizational environment can act as either a pro-
tective factor or a factor that intensifies secondary victimization [2].

The study was carried out using a comprehensive victimological approach that allows us to consider the
secondary victimization of police officers in the context of disciplinary and official proceedings. The meth-
odological basis of the work combines the provisions of criminology and victimology with elements of crim-
inal and administrative law, given the institutional nature of secondary victimization and its direct connection
to procedural decisions and government agency management practices. As part of the legal analysis, general
scientific methods of analysis and synthesis were used, enabling investigation of the content and structure of
the norms governing the disciplinary responsibility of police officers, the procedure for conducting official
investigations, and the system of procedural guarantees for the protection of their rights. Special attention
was paid to the analysis of the language of legal norms and departmental regulations, as well as to the degree
to which they focus on preventing repeated professional and psychological harm to police officers during
official procedures. The empirical basis of the study was the results of a sociological survey of employees of
the internal affairs bodies of the Republic of Kazakhstan, aimed at identifying the victimogenic potential of
existing disciplinary and official procedures. 541 police officers from various departments participated in the
study. The survey enabled analysis of employees’ perceptions of the objectivity and fairness of official in-
vestigations, the degree to which their procedural position is taken into account, and the presence or absence
of effective protection mechanisms against additional professional and psychological pressure. The results
obtained were used to assess the extent to which current disciplinary procedures can act as a factor in the
secondary victimization of police officers. Additionally, the study’s empirical basis consisted of generalized,
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depersonalized materials on law enforcement practice, data from official investigations, and the author’s per-
sonal work experience in the personnel inspection unit. The use of practical examples enabled the identifica-
tion of systemic problems in protecting the rights and legitimate interests of police officers, as well as sub-
stantiating proposals to improve legal regulation and prevent secondary victimization.

The empirical part used methods of quantitative and qualitative analysis of survey results, including
generalization, grouping and interpretation of data. In the analysis of foreign practice, a structural and func-
tional analysis of disciplinary procedures as an institutional mechanism was used.

Results

The following internal investigation case illustrates this issue. During the work, a verbal conflict arose
among colleagues, resulting in mutual insults. One of the participants in the conflict stated in his report that
he had been slapped on the face. However, there was no objective evidence supporting this claim: no video
surveillance was available in the room, no visible injuries were documented, and no medical examination
was conducted. Despite the lack of evidence, an internal investigation was initiated based on the report. As a
result of the review of the case materials, both employees were held liable for violating the statutory norms
governing official relations. However, afterwards, their colleagues in the professional environment devel-
oped negative attitudes towards them.

Thus, the institutional reaction was expressed in the formal and symmetrical application of disciplinary
sanctions without differentiating the roles of the parties to the conflict, without establishing the actual cir-
cumstances of the alleged physical impact, and without taking into account the consequences of subsequent
stigmatization, which led to the secondary victimization of participants in the official conflict. From a
victimological perspective, such a situation shows signs of secondary victimization, which does not arise
from the initial conflict interaction but rather from the peculiarities of its institutional resolution.

Firstly, the internal investigation was primarily formal in nature and focused on restoring a disciplinary
balance rather than protecting the applicant or establishing his vulnerability. The lack of evidence of physical
impact did not warrant a waiver of symmetrical disciplinary responsibility, thereby negating the importance
of the employee’s request for protection.

Secondly, the applicant did not receive institutional support after the investigation was completed. On
the contrary, the staff has developed a wary attitude towards the employee who initiated the report. He began
to be perceived as a source of conflict, leading to deterioration in interpersonal and professional communica-
tion. This effect corresponds to the phenomenon of “organizational stigmatization of complainants” de-
scribed in the scientific literature [3; 41].

In the academic literature, stigmatization is defined as a symbol with negative connotations that reduces
a person to a polluted state, which leads to underestimation and labeling it as a symbol of rejection. In other
words, stigmatization is a deviation from generally accepted phenomena and is a sociocultural process in
which marginalized groups are recognized as undesirable. In addition to psychological and physical stigma-
tization, it also leads to such social consequences as separation, isolation, reduced interaction, deprivation of
equal opportunities for people, and weakening of social support [4; 2042-2043].

Stigmatization of the victim of an offense is one of the key factors of secondary victimization, since it
forms negative social labels and biased attitudes on the part of society and institutional actors. When the vic-
tim is confronted with accusations, distrust, or belittling of the harm caused, psychological trauma and a
sense of social isolation increase; such a reaction of the environment is often manifested in the activities of
law enforcement agencies, medical and social services, which transforms the initial harm into a repeated
traumatic experience. As a result, stigmatization not only complicates the recovery process of the victim but
also reduces their willingness to seek protection and legal assistance. Therefore, overcoming stigmatizing
attitudes is a necessary condition for preventing secondary victimization and improving the effectiveness of
the system for protecting the rights of victims of human rights violations.

Thirdly, the negative consequences of the treatment proved more sensitive to the applicant than the par-
ticipation in the initial conflict itself. In other words, the situation that prompted an employee to resort to a
legally prescribed protection mechanism could have been limited or local in nature, but the subsequent reac-
tion of the surrounding professional environment—distrust, informal condemnation, alienation, or doubt of
loyalty—Ied to more lasting and profound consequences.

In such circumstances, a formally guaranteed right to appeal is not accompanied by actual support. On
the contrary, an employee may face deterioration in official relations, a decrease in trust from management
or colleagues, and a restriction on informal communication, which objectively affect their professional well-
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being and prospects. Thus, the very fact of treatment triggers a mechanism of secondary victimization: in-
stead of restoring violated rights and a sense of security, social and professional vulnerability increases.

This dynamic creates an attitude among employees that leads them to refuse to use legitimate means of
protection in the future, undermining the principles of fairness within the team and hindering the formation
of a healthy organizational culture.

The main regulatory legal act of the Republic of Kazakhstan defining the legal status of law enforce-
ment officers, as well as the procedure and grounds for bringing them to disciplinary responsibility, is the
Law of the Republic of Kazakhstan “On Law Enforcement Service” Ne 380-1V dated January 6, 2011 (here-
inafter referred to as the Law). This law establishes key legal definitions, including those of official investi-
gation, disciplinary responsibility, disciplinary misconduct, and disciplinary punishment [5].

According to the Law, an internal investigation is a regulated activity aimed at establishing the facts of
disciplinary violations, identifying the circumstances of their commission, and the causes and conditions that
contributed to them. As part of an internal investigation, evidentiary materials are collected and analyzed,
participants are interviewed, and official documentation and other relevant sources of information are stud-
ied, enabling a comprehensive assessment of the nature and degree of disciplinary misconduct. An internal
investigation is conducted at the direction of the head of a law enforcement agency or another authorized
official. At the same time, the law provides exceptions to the general rule: in cases of minor disciplinary
misconduct and when an employee admits the violation in writing, an official investigation may not be con-
ducted. The legislator differentiates disciplinary offenses by severity, distinguishing between minor, signifi-
cant, and gross violations, thereby enabling the application of proportionate disciplinary measures. The sys-
tem of disciplinary penalties established by law includes a remark, reprimand, severe reprimand, and warn-
ing for incomplete official compliance, demotion to a special rank or service class, dismissal from law en-
forcement agencies, and dismissal with deprivation of departmental awards. This gradation of liability
measures reflects the principle of differentiating disciplinary responses according to the nature and conse-
guences of the misconduct.

Along with the Law, the law enforcement practice of conducting official investigations is regulated by
bylaws. In particular, the authorized persons are guided by the Methodological Recommendations on the
procedure for conducting internal investigations and imposing disciplinary penalties in the internal affairs
bodies of the Republic of Kazakhstan, approved by Order Ne 318 of the Ministry of Internal Affairs of the
Republic of Kazakhstan dated April 21, 2025. These Methodological Recommendations aim to increase dis-
ciplinary responsibility among employees of internal affairs bodies, prevent offenses, including corruption,
ensure legality during official investigations, and improve the effectiveness of educational and psychological
work with personnel.

The legislation consolidates the rights and protections of employees in internal investigations, providing
formal guarantees of legality and discipline. However, it does not always pay sufficient attention to the is-
sues of secondary victimization and the stigmatization that may arise during procedures. As a result, employ-
ees may experience additional psychological and professional pressure, even when fully complying with the
regulations.

With this in mind, it is important to consider developing institutional support measures that do not
change the existing legal framework but do minimize the risk of repeated damage, increase transparency of
procedures, and strengthen confidence in the internal control system.

To identify employees’ needs regarding ensuring their official and legal security during official investi-
gations, a sociological study was conducted, in which respondents, including employees of internal affairs
bodies, were presented with the idea of introducing an “Act of Protection” as an additional procedural tool.
541 police officers from various departments took part in the survey.

For example, in Germany, as the JD-R Model states, different types of work-related social resources,
such as support from supervisors or co-workers, group cohesiveness, and organizational support, have been
shown to increase employees’ organizational commitment.

An explanation for the relationship between supervisor support and affective commitment is provided
by Organizational Support Theory (OST). According to OST, employees develop a general belief about the
extent to which the organization cares about their well-being and values their contributions; this belief is re-
ferred to as perceived organizational support (POS). POS is strengthened by favorable work experiences,
such as organizational rewards and positive job conditions, and it mediates the positive relationship between
supervisor support and affective commitment. This occurs because employees feel an obligation to care
about the organization in return for the fulfillment of their socio-emotional needs [2; 2-3].
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Thus, perceived organizational support is an important factor in preventing secondary victimization and
in fostering a sense of security and recognition of professional contributions among employees. It promotes
the development of trusting relationships between staff and management, reducing emotional stress in stress-
ful situations and increasing job satisfaction. The lack of such support, on the contrary, can increase feelings
of alienation, lead to professional burnout, and decrease motivation. With a high level of POS, employees
adapt more easily to conflict situations and criticism, perceiving the organization as a partner rather than a
source of pressure. This, in turn, has a positive effect on performance quality and resistance to stressors.

In the context of victimological analysis, this is of fundamental importance. In the absence of support
and fair response procedures, the risk of secondary victimization increases, as employees may perceive the
organization as a source of additional pressure rather than protection. On the contrary, a high level of organi-
zational support can perform a protective function, reducing the likelihood of repeated psychological damage
and strengthening the professional stability of police officers.

The proposed “Protection Act” is considered a comprehensive document formed by a police officer, in
which their position on the merits of the check can be systematically stated. The structure of the act is sup-
posed to include objections and comments on the materials of the internal investigation, an indication of pos-
sible violations of the procedure, requests for additional verification actions, references to unacceptable or
guestionable evidence, as well as justification of the position by citing regulatory legal acts and evidence of
protection. Thus, the act is intended to institutionalize the employee’s right to fully implement the principle
of competition and equality of the parties within the framework of an internal procedure.

The results of the study indicate that there is a request in the system to strengthen procedural guaran-
tees. Even though the majority of respondents generally positively assess the current procedure for conduct-
ing internal investigations, a significant number indicate the presence of systemic risks: insufficient consid-
eration of the employee’s position, limited time to prepare explanations, and a lack of clearly defined guaran-
tees of protection in the event of disputes. About half of the respondents, directly or indirectly, confirmed
that their opinions are not always taken into account during investigations, which creates a sense of vulnera-
bility and reduces confidence in the procedure.

In this context, the initiative to introduce the “Act of Protection” received almost unanimous support:
90 % of respondents supported the proposal. At the same time, employees associate the implementation of
the act primarily with the possibility of a clear, structured presentation of their position, protection against
unfounded accusations, and increased transparency in the decisions of disciplinary commissions. Significant-
ly, about 80 % of respondents believe that regulatory consolidation of such a tool would help strengthen con-
fidence in the procedures of official investigations.

Thus, the results of the study demonstrate a steady institutional demand for expanding procedural guar-
antees of objectivity, fairness, and the legal protection of employees. The introduction of the “Protection
Act”, subject to its regulatory consolidation and the provision of legal support, can become a significant
mechanism for improving official security, strengthening confidence in the internal control system, and re-
ducing conflict in internal affairs bodies, which ultimately will contribute to a more effective performance of
their duties by employees.

Discussion

To understand the phenomenon of secondary victimization, it seems necessary to refer to the original
concept of victim. The famous criminologist D.V. Rivman noted that “for victimology as a general theory of
victimization, the subject of which is victims in any non-criminal situations (environmental disasters, natural
disasters, equipment failures, etc.), the term “victim” is quite sufficient, since it designates the victim without
detailing the mechanism of harm” [6; 33]. S. Mandl and J. Planitzer, based on the analysis of international
conventions, note that in the 1980s a narrow understanding of the definition of “victim” prevailed, associat-
ing only with physical violence. However, later it was expanded to include psychological and economic
damage [7; 58].

In turn, from a victimological point of view, it is proposed that the concept of “victim” includes not on-
ly the person who was harmed, but also the victim of an attempted crime, close relatives of deceased victims,
and “guilty” victims [8; 67]. Some authors refer to victims not only as individuals but also as legal entities,
the state, society, the international legal order, and the legal and moral system of society, using the term “vic-
tim” in an expanded sense [9; 124]. In line with this approach, we consider it necessary to clarify that, within
the framework of criminology, a victim is usually understood as a person who has been a victim of a crime.
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In contrast, in victimology, this concept has a broader meaning and does not necessarily imply harm re-
sulting from a criminal act. The very fact of causing harm, including moral or psychological harm, is suffi-
cient [10; 31].

Summarizing the presented scientific approaches, it should be noted that the concept of a victim in
criminological science is not limited to criminal situations and can encompass cases of physical, moral, or
psychological harm in broader social contexts. Based on this, it seems possible to consider police officers
whose professional activities are objectively associated with increased risks and stressful effects as potential
victims. At the same time, victimization can be caused not only by unlawful encroachments but also by in-
ternal organizational factors, including pressure, stigmatization, or a negative attitude toward an employee
who exercises his legitimate rights, for example, by applying for protection of his own interests.

Such a statement of the issue is not aimed at discrediting the institution of law enforcement, but, rather,
is focused on a scientific understanding of existing risks to minimize them. ldentifying and discussing the
factors of secondary victimization in the professional environment will help create a more stable, fair, and
supportive organizational culture. Ultimately, this will help strengthen official discipline, improve the per-
formance of official duties, and strengthen confidence in the law enforcement system as a whole.

It is in this expanded victimological understanding of the victim that it seems appropriate to consider
the phenomenon of secondary victimization of police officers. The concept of secondary victimization was
first conceptualized more than forty years ago by M. Symonds, who introduced the concept of the so-called
“second trauma”. Such trauma occurs when victims of crime, seeking recognition and support from govern-
ment and law enforcement agencies, encounter not the expected empathy, but a formally correct yet emo-
tionally distant response from professionals [11; 132].

Secondary victimization refers to indirect harm to the victim related to the victim’s attitude toward the
social community as a whole, persons in the immediate social environment, social control authorities, inter-
mediaries, and staff working with victims [12; 262-263]. Moreover, with secondary victimization, victims of
crimes, especially those who are sexually abused, receive more serious and lasting injuries [13].

Such institutional detachment can exacerbate the initial damage and create a persistent sense of aliena-
tion and distrust of the justice system among victims.

In this context, the spread of the phenomenon of secondary victimization to professional groups with an
increased level of victimization, including police officers, is of particular scientific interest. Despite having
powerful powers, police officers in some cases find themselves victims not only of criminal attacks, but also
of disciplinary procedures, as well as subsequent organizational and procedural influences that can enhance
the harm they have caused.

In relation to the professional activities of police officers, secondary victimization manifests itself in the
form of repeated psychological and professional damage caused by internal investigations, disciplinary pro-
cedures, public pressure, and a lack of sufficient institutional guarantees of support.

In this sense, secondary victimization should be considered not only as an individual psychological
phenomenon, but also as a structural problem in legal regulation and the organizational culture of law en-
forcement agencies, which necessitates a comprehensive and comparative analysis of national models of pro-
tection for police officers.

In our understanding, for police officers, secondary victimization manifests itself through formal proce-
dures, official checks, bureaucratic alienation, and lack of psychological support, which increases stress and
emotional burnout, as well as negatively affects the effectiveness of their further work, reducing professional
motivation and resistance to stressful situations. Therefore, it is important not only to consolidate legal guar-
antees of protection but also to create an organizational environment that provides psychological support,
leadership involvement, and the development of professional competencies.

In the context of the study of secondary victimization in law enforcement agencies, situations in which
formally legitimate disciplinary procedures lead to additional harm to the applicant are of particular interest.

Thus, the analysis of secondary victimization requires an assessment not only of the legality of discipli-
nary procedures, but also of their actual impact on the employee’s situation. This involves studying institu-
tional safeguards, organizational culture, mechanisms to prevent the stigmatization of applicants, and proce-
dural tools to minimize the risk of repeated harm when an employee exercises their legal rights.

Conclusions
The conducted analysis allows us to state that the secondary victimization of police officers is an inde-
pendent and systemic victimological phenomenon that is formed not as a result of criminal encroachment,
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but as a result of institutional, organizational, and procedural features of official activity. In some cases, an
employee’s vulnerability stems not so much from the conflict itself or the disciplinary situation, but rather
from the subsequent reaction of the professional environment and the specifics of internal production.

It has been established that the current system of official investigations in the Republic of Kazakhstan
primarily focuses on ensuring discipline and legality, but does not fully take into account the employee’s po-
sition as a potentially vulnerable subject. Formalization of procedures, limited procedural guarantees, insuf-
ficient regulation of the right to protection, as well as manifestations of stigmatization in the professional
environment (perception of treatment as “disloyalty”, formation of negative labels, reduction of informal
support) can increase the social and professional vulnerability of a person exercising their legitimate rights.
As a result, recourse to legally prescribed protection mechanisms may be accompanied not by the restoration
of a sense of security, but by the emergence of additional reputational and psychological risks.

Thus, the secondary victimization of police officers should be considered as a structural problem of le-
gal regulation and the organizational culture of law enforcement agencies. It has an impact on professional
safety, employees’ psychological stability, the level of internal trust, and the willingness to use legitimate
legal protection mechanisms. Ignoring this problem can contribute to the latency of office conflicts, reduce
openness, and create distrust of internal control procedures.

The proposed “Protection Act” is not a formal duplication of the employee’s explanations, but is a pro-
cedurally structured tool for implementing the principle of competition and equality of the parties within the
framework of an internal audit. Its implementation will minimize the victimogenic factors associated with
the formalism of procedures, insufficient fixation of the employee’s position and the risk of subsequent stig-
matization.

The regulatory consolidation of this mechanism will create additional guarantees of procedural trans-
parency, strengthen employee confidence in disciplinary procedures, and reduce the likelihood of institution-
al secondary victimization.

To minimize secondary victimization, it seems advisable to institutionalize a victimological approach in
disciplinary proceedings, combining organizational and procedural measures. Such measures may include
the introduction of an “Employee Protection Act” as a formalized procedural tool that ensures the right to
systematically present one’s own position, provide evidence, and indicate procedural violations within the
framework of an internal investigation. The normative consolidation of this mechanism, combined with the
formation of a culture of inadmissibility of stigmatization of applicants, can strengthen guarantees of the ob-
jectivity and fairness of disciplinary procedures, increase the level of institutional trust, and, ultimately, have
a positive impact on the effectiveness of official activities and the fulfillment by employees of their duties to
the state and society.

In addition, the study of foreign practice, in particular the experience of Germany, demonstrates the
need for an integrated approach to the prevention of secondary victimization of police officers. Effective
staff protection requires not only the regulatory consolidation of legal guarantees, but also the creation of a
supportive organizational environment, the development of a psychological support system, increased
managerial responsibility, and improved professional training for employees.

It is the combination of institutional, managerial, and personal-professional resources that enables
minimizing the negative consequences of primary aggression, increasing employees’ stress tolerance, and
ensuring the stability of their professional activities. Ultimately, such an integrated approach helps strengthen
law enforcement agencies’ human resources and increase public confidence in their activities.

References

1 OO0 yrBepxnennu KoHIENIMH 10 MPOJBIIKEHHIO B OOIIECTBE UACOIOTHH 3aKoHa U mopsaka Ha 2025-2030 roxsr: [Toctanos-
nenue [IpaBurenscrtBa PecnyOnuku Kasaxcran ot 1 ampens 2025 roga Ne 200. — [DnektpoHHbIi pecype]. — Pexum mocryma:
https://adilet.zan.kz/rus/docs/P2500000200.

2 Ellrich K. The influence of violent victimisation on police officers’ organisational commitment / K. Ellrich // Journal of Po-
lice and Criminal Psychology. — 2015. — Ne 31(2). — P. 1-12.

3 Terrizzi J. Exploring the role of self-stigma, organizational support, and helping-seeking attitudes in the relationship between
masculinity ideology and police officer psychological distress: Doctor of Philosophy / J. Terrizzi. — Akron, Ohio: University of
Akron, 2024. — 181 p.

4 Akbari H. Disease-Related Stigma, Stigmatizers, Causes, and Consequences: A Systematic Review / H. Akbari,
M. Mohammadi, A. Hosseini // Iranian Journal of Public Health. — 2023. — Ne 52(10). — P. 2042—2054.

134 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Secondary Victimization in the...

5 O mpaBooxpanutensHoii ciyx6e: 3akon Pecryonuku Kazaxcran ot 6 saBapst 2011 roma Ne 380-1V. — [DnektpoHHbIii pe-
cypc]. — Pexum pocryna: https://adilet.zan.kz/rus/docs/Z1100000380.

6 Pusman /[.B. KpumunansHass BUKTUMOJIOTHS: y4eOHUK 1t By3oB / JI.B. PuBman. — Cankr-IlerepOypr: ITurep, 2002. —
304c.

7 Mandl S. Who is a Victim? The Concept of Victim in the Victims’ Rights Directive. A human rights analysis of the concept
of victim from a gender-specific perspective / S. Mandl, J. Planitzer // SIAK-Journal — Journal for Police Science and Practice (In-
ternational Edition). — 2022. — Vol. 12. — P. 49-63.

8 Malikov D.B. Some questions of the victimological concept of the victim / D.B. Malikov, Sh.B. Malikova, A.B. Izbassova //
Bulletin of Karaganda University. Series «Lawy». — 2021. — No. 1 (101). — P. 64-69.

9 TamxueBa A.A. BUKTHMOJIOTHS U ee poiib B IPOGHIAKTHKE MPECTYIUICHUIT: quC. ... KauA. opun. Hayk: 12.00.08 — «Yromos-
HOE MMPaBO M KPUMHUHOJIOTHST; YTOJIOBHO-UCTIONHHUTENbHOE TpaBoy» / A.A. TamkueBa. — Maxaukana, 2000. — 206 c.

10 KynamyxauOeroBa b.A. BuktuMosoruueckue acrekThl mpobieMsl npenynpexaenus teppopusma / b.A. Kynmyxauberosa //
Bectauk FOYpI'Y. Cepust: [TpaBo. — 2009. — Ne 17. — C. 31-34.

11 Symonds M. Victim responses to terror / M. Symonds // Annals of the New York Academy of Sciences. — 1980. — 347. —
P. 129-136.

12 Campbell R. Secondary victimization of rape victims: insights from mental health professionals who treat survivors of vio-
lence / R. Campbell, S. Raja // Violence and Victims. — 1999. — Ne 14(3). — P. 261-275.

13 Ali M. Finding the Factors and Proposing the Solution for Preventing Secondary Victimization / M. Ali, R. Yulia // Academ-
ic Journal of Interdisciplinary Studies. — 2023. — Vol. 12, No. 5. — P. 262-273.

b.A. Kynmyxan6eroBa, C.b. lrocebexoBa

Hoanuus KbI3MeTKepJIepiHiH KbI3METTIK
KbI3MeTiH/Ieri eKiHII peTTiKk BUKTUMU3AaLM s

3epTTeydiH ©3€KTLTr KBI3METTIK KbI3MET OaphICBIHAA KaiTanamMa BUKTUMH3ALMSIFA YIIBIPAWTHIH TOIUINS
KbI3METKEpJICPiHIH HOPMATUBTIK JKOHE YHBIMIACTHIPYIIBUIBIK TYPFBIIAH KETKUTKCI3 KOpPFaIyBIMECH
alikpiHAamanel. 3eprreyniH Makcatel — Kaszakcran PecmyOmukachl imki ictep opraHmapbl >KyHeciHze
KaliTaaMa BUKTUMH3ALUSHBIH KOPIHIC Oepy epeKIIeNiKTepiH aHBIKTay KOHE OHBIH aJIIBbIH ajy TETIKTEePiHiH
THIMITICiH Oaranay. 3epTrey OOBEKTICI MONHUIMS KBI3METKEpJICpiHE KATBICTBI KBIBMETTIK TEKCepyep
XKYprizy OapbIChIHAA TYBIHIAWTBHIH KOFaMIBIK KaThIHACTap. 3epTTey OapbIChIHAA FHUIBIMH oeOHeTTepAi
XKy#Heni Tanaay, HOpMaTHBTIK KYKBIKTBIK aKTiIep.Ii 3epeney aaicTepi, COHai-aK NoNUIUs KbI3MeTKepiiepine
cayaJHama J>KYpPri3y TYpIHIETi SMIUPHKAIBIK 3epTTey KOJIAHBUIABL 3epTTey HOTWXKeNepi ajJblH aiy
HrapajapbiHbIH (parMeHTapIlbIK CHUTIATTa €KEHIH YKOHE TONUIHS KbI3METKEpIepiHiH (opMaiIaHIbPbUFaH
KOpFay KeMUIIIKTepiHe JKOFaphl KaKETTUIriH Kepceredi. KOPBHITHIHIBIAA MOMHIUS KbI3METKEPIIEPiH
KOpFayIblH KYKBIKTBIK DETTEIyiH JKeTUINipy JKOHE apHailbl KOpFay TETIKTEpiH €HTi3y KaKeTTLIir
HET13/1eNTeH.

Kinm ce30ep: exiHIIli BUKTUMU3AIHSL, TIONUIHS KbI3METKEPIIepi, Kayinci3mik, KOpFay akThl, KbI3METTIK Teprey,
KOpFay, KbI3METTIK 9PEKET, AUCIUILTMHAPIIBIK JKayarmKepIIiTiK, aJlJIbIH aly, HOPMaTHBTIK PETTEY.

b.A. Kynmyxan6etosa, C.b. [{tocebexoBa

BropuyHasi BAKTUMH3alUA B CIYKEOHOM AeSATEJIbHOCTH
COTPYAHMKOB IOJHUIIHHU

AKTyanbHOCTD HMCCIEI0BaHHsI 00yCIOBIEHA HEAOCTATOYHOW HOPMATHBHOW M OPTaHU3AIMOHHOW 3aIlUIIEH-
HOCTBIO COTPY/HHKOB MOJIMIMHU, [TOJBEPTAIOIINXCS BTOPUYHON BUKTHMHU3AIUK B XOJ€ CITy)KeOHOU HesTeNb-
HOoCTH. 1[eNbI0 MCCIIEIOBAHHUS SIBIISIETCS BEISIBICHHE OCOOCHHOCTEH MPOSIBIICHNS BTOPUYHOW BUKTUMHU3AINHN K
oreHka (P (EeKTUBHOCTH CYIIECTBYIOIMX MEXaHM3MOB €€ NpO(UIAKTHKH B CHCTEME OPraHOB BHYTPEHHHX
nen Pecny6mukxu Kazaxctan. OOBEKTOM HCCIEIOBAHUS SBISAIOTCS OOIIECTBEHHBIE OTHOIIEHMS, BO3HHKAIO-
II¥e B IIpOLIecce CITyKEeOHBIX PaccIeOBaHMl B OTHOIICHUH COTPYAHUKOB MOJMIMU. B paboTte Ucmoabp30BaHbI
METOAbI CUCTECMATHUYECCKOI'O aHaJinu3a Hay‘lHOI>’I J'[I/ITepaTypr, I/ISyquI/lﬂ HOpMaTPIBHle l'IpaBOBbIX aKTOB, a
TaKKe IMIUPUYECKOE UCCIIE0BaHue B (JOpMe aHKETHPOBAHUS COTPYIHHKOB TOJHUIUH. Pe3yIbTaThl HCCie-
JIOBaHUS CBHIETEIbCTBYIOT O (pparMEHTAPHOCTH MPO(UIAKTHUECKAX MEP M BBICOKON MOTPEGHOCTH COTPY/I-
HHUKOB B (JOPMAIN30BAaHHBIX FAPAHTHUSAX 3AIUTHL. B BBIBOJaX 00OCHOBBIBAETCS HEOOXOMUMOCTH COBEPIIICHCT-
BOBaHUS MPABOBOI'O PETYIUPOBAHUS M BHEIPCHUS CIICIHATBHBIX MEXaHH3MOB 3aIUTH COTPYAHUKOB IOJIHU-
1N,
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Kniouesvie crosa: BTOpUYHASA BUKTUMU3ALUA, COTPYAHUKHU ITOJIULNH, 663OHaCHOCTb, aKT 3allIUThI, CJ'Iy)KC6H06
pacciaenoBaHue, 3amunra, CHy)KC6Haﬂ ACATEIIbHOCTDH, AUCHUINIMHAPHASA OTBETCTBEHHOCTD.
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Criminalistic potential of machine learning methods in recognizing
psychophysiological reactions of participants in investigative interrogations

This study provides a comprehensive assessment of the forensic potential of machine learning methods for
recognizing and interpreting the psychophysiological reactions of participants in investigative interrogations
in the context of the digitalization of criminal proceedings. The research is based on the analysis and synthe-
sis of foreign empirical studies, as well as on comparative and formal-logical methods, and includes a sys-
tematic review of contemporary computer vision and deep learning algorithms used to analyze facial micro-
expressions and nonverbal behavior. Empirical evidence from studies conducted by Chinese, American, and
Dutch researchers demonstrates that intelligent algorithms are capable of reliably detecting facial micro-
dynamics, indicators of anxiety, and emotional instability, in some cases exceeding the consistency of human
observation. At the same time, the findings indicate that algorithmic outputs cannot function as autonomous
sources of evidence. The study substantiates the need for normative and methodological adaptation of these
technologies to domestic forensic practice in the Republic of Kazakhstan, taking into account evidentiary
standards, procedural safeguards, and human rights protection. It is concluded that the phased and explainable
integration of machine-based psychophysiological analysis into existing forensic psychological and crimino-
logical examinations is both feasible and methodologically justified.

Keywords: algorithm, interrogation, forensic science, machine learning, facial expressions, neural network,
pattern, anxiety, forensics, emotions.

Introduction

Modern computer forensics [1] is undergoing a phase of rapid digitalization, a process that has long
since moved beyond the mere automation of routine operations. Generative artificial intelligence (hereinafter
referred to as Al) is gradually becoming a practical working tool that not only facilitates the organization and
storage of analytical information but also enables deeper examination of an individual’s psychophysiological
state and the characteristics of emotional expression. The relevance of the present study is driven by the fact
that generative Al and machine learning methods are increasingly being integrated into the analysis of digital
traces; however, their application to the assessment of psychophysiological reactions of participants in inves-
tigative interrogations remains theoretically and methodologically underdeveloped. At the same time, as the
volume of video and audio data obtained during investigative activities grows rapidly, traditional expert ap-
proaches demonstrate limited capacity to identify subtle and short-lived behavioral and emotional indicators.

Al systems are capable of processing data sets that were previously analyzed manually while simulta-
neously detecting fine-grained details that may remain unnoticed even by experienced forensic experts. The-
se include complex and dynamic behavioral patterns (from the English pattern, meaning “form, model, tem-
plate, or habitual mode of thinking and behavior™) [2], as well as subtle psychophysiological indicators mani-
fested in human behavior. Such elements serve as an important complement to traditional forensic methods,
allowing for more accurate situational assessment, the formulation of investigative hypotheses, and their sub-
sequent empirical verification [3].

This technological advancement fundamentally reshapes approaches to the evaluation of evidence in
criminal investigations. Forensics becomes more flexible, multilayered, and efficient, while forensic experts
gain the opportunity to combine their professional experience with the analytical capabilities offered by ma-
chine-based analysis. At the same time, this stage gives rise to a methodological and practical challenge: de-
spite the high accuracy of machine learning algorithms, there is no unified understanding of how the results
of automated analysis should be interpreted, validated, and used as evidentiary information within criminal

* Corresponding author. E-mail: aslan.askarov.aaa@mail.ru

Cepus «[lMpaBo». 2026, 31, 2(122) 137


https://doi.org/10.31489/2026L2/137-146
mailto:rina_okp@mail.ru
mailto:aslan.askarov.aaa@mail.ru
https://orcid.org/0009-0004-7765-7315
https://orcid.org/0009-0003-2351-7395
mailto:aslan.askarov.aaa@mail.ru
https://orcid.org/0009-0004-7765-7315
https://orcid.org/0009-0003-2351-7395

R.A. Mediyev, A.A. Askarov

proceedings. As a result, a new methodological framework is emerging in which humans and Al interact not
as operator and tool, but as complementary participants in the forensic process.

One of the most advanced and promising areas of digital forensics is the analysis of behavioral patterns
and psychophysiological reactions [4]. This approach goes beyond the mere recording of observable human
actions and seeks to uncover the underlying logic of behavior, emotional fluctuations, and characteristic re-
sponses in stressful or conflict situations. Nevertheless, both forensic theory and practice continue to face a
significant gap associated with the lack of validated tools and methodological criteria for the use of such
technologies in forensic expert activity.

Recent studies demonstrate that machine learning methods—particularly those based on the dynamic
recognition of micro-expressions—enable the detection and interpretation of subtle facial movements that
typically escape conscious human perception. These algorithms operate on high-frequency video data, cap-
ture minimal muscular impulses, and correlate them with emotional patterns derived from large-scale da-
tasets [5].

At the international level, a pivotal role has been played by the Dynamic Facial Micro-Expressions plat-
form (hereinafter referred to as DFME) [6], which was specifically developed to train neural networks on
detailed recordings of micro-movements of facial muscles. DFME has become a benchmark resource for the
analysis of behavioral patterns and human psychophysiological reactions, as it integrates meticulously anno-
tated video sequences, covers a wide range of emotional responses, and provides forensic experts with a reli-
able framework for testing new models of human psychophysiological behavior. Owing to such resources,
the quality of automated micro-expression analysis has improved significantly, and these methods have
evolved into tools capable of operating in situations where human perception alone proves insufficient.

Within the criminal procedural context, this technology offers the prospect of objectively assessing the
emotional responses of participants in pre-trial investigations, including indicators of stress, anxiety, or de-
ceptive statements. In this regard, particular importance is attributed to an interdisciplinary domain that inte-
grates forensic science, forensic psychology, and artificial intelligence.

The use of neural network-based algorithms for interpreting DFME data requires not only technical but
also legal adaptation, specifically the formulation of admissibility criteria for digital evidence, the develop-
ment of methodologies for expert verification, and the ethical regulation of automated emotion analysis.

Despite the rapid advancement of computer vision technologies, existing systems for facial expression
and emotional response analysis in investigative and judicial practice have not yet received normative or
methodological institutionalization. In domestic forensic science, there is currently no validated toolkit for
identifying the psychophysiological reactions of interrogated individuals using Al technologies. Moreover,
the question of the reliability boundaries of machine-based interpretations remains unresolved.

Studies conducted by foreign scholars in the field of visual psychophysics [7] indicate that machine vi-
sion algorithms often outperform humans in interpreting facial patterns; however, they require explainability
and reproducibility of their decision-making processes.

These issues are particularly salient for forensic examinations, where any automated conclusion must be
transparent and verifiable. At the same time, as noted by researchers from the Faculty of Social and Behav-
ioural Sciences at Utrecht University [8], even experienced observers frequently fail to reliably assess levels
of anxiety or nervousness based on facial dynamics, whereas computer vision algorithms successfully ad-
dress this task. This observation highlights the cognitive limits of human perception while simultaneously
pointing to the potential of Al to reconstruct an individual’s psychophysiological state from video recordings
of interrogations.

Consequently, a clear scientific and practical gap exists between the technical capabilities of contempo-
rary machine learning models and their applicability within domestic forensic practice. There is currently no
systematic understanding of how the results produced by such algorithms should be interpreted, verified, and
employed as evidentiary information or how their probative value should be assessed.

The authors adopt a critical stance toward the uncontrolled implementation of artificial intelligence al-
gorithms in investigative practice and proceed from the premise that machine-based analysis of psychophys-
iological reactions cannot be regarded as an independent source of evidence. At the same time, provided that
such technologies are subject to methodological formalization, normative regulation, and expert verification,
they are capable of significantly enhancing the objectivity and reproducibility of forensic psychological and
criminological examinations by complementing—rather than replacing—the professional judgment of the
expert.
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The purpose of the present study is to reveal the forensic potential of machine learning methods in rec-
ognizing the psychophysiological reactions of participants in investigative interrogations, as well as to sub-
stantiate the possibility of their integration into the system of evidentiary evaluation and forensic expertise in
the Republic of Kazakhstan.

To achieve this objective, the study seeks to address the following tasks:

1. To analyze existing approaches to the automated recognition of facial micro-expressions, including
DFME as a new benchmark for the dynamic analysis of facial behavior.

2. To examine the concept of “visual psychophysics” as a framework for ensuring the explainability of
machine learning algorithms in the context of law enforcement and judicial practice.

3. To identify the capabilities and limitations of computer vision technologies in assessing states of anx-
iety and stress during investigative interrogations.

4. To formulate proposals for incorporating machine learning methods into the domestic methodology
of “forensic psychological and criminological examination” [9], while ensuring their legal validity and ethi-
cal admissibility.

Thus, the present research is aimed at advancing the theoretical foundations of “digital forensics”, in
particular by developing a scientifically grounded approach to harnessing the potential of machine learning
for the recognition of psychophysiological behavioral indicators during investigative activities, including
interrogations.

Methods and materials

The methodological framework of the study is based on systemic, comparative-analytical, and interdis-
ciplinary approaches. The research employs methods of forensic analysis, visual psychophysics, machine
learning, and computer vision. Comparative analysis was conducted using empirical data from three research
domains: dynamic facial micro-expressions (People’s Republic of China), algorithmic robustness to distor-
tions (United States), and automated anxiety recognition (the Netherlands).

Both quantitative and qualitative methods were applied to compare the accuracy of machine learning
models with human observational assessments. The empirical dataset included facial action coding system
(FACS) data, dynamic parameters of facial muscle activity, and algorithmic response curves to visual distor-
tions. The results obtained were interpreted within the context of law enforcement and judicial practice,
which made it possible to formulate proposals for the normative integration of Al methods into forensic ex-
pert activity.

Results

The Results section presents an analytical review of several groups of empirical data. First, experi-
mental materials on the dynamics of facial micro-expressions based on the new benchmark DFME dataset
developed by specialists in computer science and technology at the University of Science and Technology of
China (hereinafter referred to as the PRC) [10] are examined. Second, the methodology for assessing the ro-
bustness of algorithms to psychophysical facial distortions proposed by researchers from the University of
Notre Dame [7] is analyzed. Third, studies conducted by scholars from the Faculty of Social and Behavioural
Sciences at Utrecht University are reviewed, focusing on the machine-based recognition of psychophysiolog-
ical indicators of anxiety using audio and video recordings of interrogations [8].

Based on the entirety of the reviewed analytical materials, a comparative statistical assessment was car-
ried out to contrast human observational judgments with the outputs of machine learning algorithms. This
comparison was aimed at developing a scientific approach to harnessing the potential of machine learning for
recognizing psychophysiological indicators of human behavior during investigative activities, including in-
terrogations. The integrated analysis of these data blocks made it possible to form a holistic understanding of
both the capabilities and the limitations of applying machine learning algorithms in forensic practice.

In the first empirical data block, the authors analyzed experimental studies conducted by experts from
the University of Science and Technology of China on the dynamics of facial micro-expressions using the
newly developed DFME benchmark dataset [10]. These experiments made it possible to observe subtle dy-
namic changes in facial musculature that ordinarily remain beyond the limits of human perception. The da-
taset comprises video segments ranging from approximately one-twelfth of a second to about half a second
in duration. Within these brief intervals, involuntary emotional reactions are captured, which are traditionally
described in micro-expression research as manifestations of latent affective tension.
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The dataset includes annotations of active muscle units according to the Facial Action Coding System
(FACS) [11] for each frame, as well as spatiotemporal features that have been employed in the automated
analysis of micro-expressions since the mid-twentieth century. These data enable objective assessment of
minute displacements of muscle groups that collectively form the micro-dynamics of facial behavior.

Comparative validation of various algorithms on the DFME dataset reveals a wide dispersion in accura-
cy. Models based on different architectural approaches demonstrated performance metrics ranging from ex-
tremely low to near-high values. This variability is attributed to the fact that micro-expressions constitute
weak and rapidly unfolding signals to which algorithms exhibit differing degrees of sensitivity. Accordingly,
DFME can be regarded as a robust testing benchmark that demonstrates the extent to which a particular
model is capable of capturing genuine micro-movements rather than random noise.

The second block of empirical data logically builds on studies of algorithmic robustness to psychophys-
ical facial distortions proposed by a group of expert researchers from the University of Notre Dame
(USA) [7]. This line of research is fundamentally important for forensic science, as it models distortions that
commonly arise in video recordings of investigative actions, including camera shake, insufficient lighting,
stress-induced micro-deformations, and short-term muscular spasms. A key outcome of this analysis is the
demonstration that evaluating algorithmic performance without accounting for distortions inherent to real-
world investigative video conditions leads to methodologically inflated conclusions regarding algorithmic
reliability.

The research methodology is grounded in the concept of item-response curves. The Notre Dame re-
searchers systematically altered image parameters by introducing noise, blurring, contrast reduction, and mi-
nor geometric distortions. Each type of transformation was applied along a progressively increasing scale,
which made it possible to identify quantitative thresholds at which the algorithm loses the ability to reliably
distinguish a human face. In addition, individual response curves were constructed for each algorithm with
respect to specific distortion classes, capturing the precise point at which recognition fails. This approach
provided not an averaged estimate, but rather an individualized vulnerability profile of the algorithm [7].

Prior to constructing the response curves, the researchers performed biometric stratification based on
the Doddington biometric menagerie principle, which allowed unstable cases to be excluded from the dataset
and a group of robust identifiers to be isolated. This procedure increased the accuracy of the evaluation by
eliminating the influence of inherently difficult-to-recognize faces that tend to generate high error rates even
in the absence of distortions [12].

At the final stage, threshold values were calculated for each category of distortion. For example, in the
case of blurring, a critical value of approximately 3-4 pixel radii was identified, beyond which the algorithm
abruptly lost its ability to identify a human face. In contrast, noise-related distortions exhibited a more grad-
ual degradation pattern, characterized by a progressive increase in matching errors. Taken together, these
data made it possible to quantitatively assess the sensitivity of algorithms to the natural conditions of real-
world video recordings of investigative interrogations, where psychophysiological stress manifests through
pronounced micro-movements and transient facial deformations. The conclusion drawn is that such quantita-
tive thresholds are of fundamental importance for forensic science, as they define the boundaries of accepta-
ble trust in automated analytical systems when working with interrogation video materials.

Accordingly, this type of analysis constitutes a foundational basis for comparative assessment between
the capabilities of human observers and those of machine learning algorithms. In the context of investigative
actions, these findings are particularly significant, as they clarify the conditions under which a forensic ex-
pert may rely on automated systems and when it becomes necessary to revert to direct visual analysis by the
specialist.

The third group of empirical data concerns the analysis of psychophysiological indicators of anxiety de-
rived from audio and video recordings of interrogations. The most representative results are presented in in-
terdisciplinary studies conducted by a research group at Utrecht University (the Netherlands), which exam-
ined the feasibility of automated anxiety recognition based on facial muscle dynamics and associated tem-
poral time-series data [8].

The research group at Utrecht University (the Netherlands) conducted a study involving a sample of
154 voluntary participants, for whom interrogation-style video materials were recorded under controlled
conditions. Using computer vision algorithms, indicators of activity for 17 basic action units were automati-
cally extracted according to the Facial Action Coding System, and a set of derived dynamic parameters was
subsequently computed. These parameters included the number of activation peaks for each action unit, their
average duration, amplitude, and frequency of occurrence above an individual threshold defined as one
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standard deviation. The total number of generated features exceeded three hundred, after which a predictor
selection procedure was applied to exclude highly correlated variables.

The resulting anxiety models demonstrated a clear and consistent pattern. The correlation between
model-predicted anxiety levels and participants’ self-assessments proved to be statistically significant and
high [8]. Regression weight coefficients identified several of the most informative components, including
changes in action units 1 and action units 2 (inner and outer eyebrows), dynamic peaks of action unit 5 (up-
per eyelids), as well as composite derivative parameters reflecting the micro-temporal structure of facial ac-
tivity.

In parallel, the performance of human observers was evaluated. Six experienced specialists inde-
pendently assessed anxiety levels based on the same video recordings. The researchers compared these as-
sessments with the outputs of the machine learning model and found that human ratings exhibited greater
random variability and a weaker association with participants’ self-reported anxiety levels. In contrast, the
algorithm demonstrated a more stable and linear prediction profile [8].

Accordingly, the findings of the Dutch researchers enable the inclusion of both human observer perfor-
mance and machine-based models in a unified comparative analysis. This is particularly important for subse-
guent comparison with empirical data on micro-expressions [7] and assessments of algorithmic robustness to
psychophysical facial distortions [10], as discussed in the preceding sections.

The integration of all three groups of empirical data made it possible to formulate an original concept of
multi-level assessment of psychophysiological reactions in forensic science. This concept is based on a com-
bined approach that incorporates micro-expression analysis, evaluation of algorithmic robustness to psycho-
physical distortions, and comparative analysis of machine-based and human observational results. The novel-
ty of the findings lies in the comprehensive forensic reinterpretation of previously fragmented foreign empir-
ical data and their integration into a unified analytical framework oriented toward the needs of forensic ex-
pert practice.

The results obtained directly correspond to the stated aims and objectives of the study, as they demon-
strate both the potential of machine learning methods for recognizing psychophysiological reactions of par-
ticipants in investigative interrogations and the objective limitations of their application. It is concluded that
machine learning algorithms should be regarded not as autonomous sources of evidentiary information, but
as auxiliary expert tools that enhance the objectivity and reproducibility of forensic psychological and crimi-
nological examinations, provided that their use is subject to appropriate normative and methodological regu-
lation.

Discussion

The results obtained clearly indicate that contemporary machine learning algorithms no longer merely
compete with human observers in facial expression recognition, but demonstrate greater stability and pre-
dictability in accuracy. This conclusion is supported both by experiments on dynamic micro-expressions
based on the DFME benchmark dataset [10] and by studies on algorithmic robustness to psychophysical im-
age distortions conducted by researchers at the University of Notre Dame [7]. Additional support for these
findings is provided by data from Utrecht University, which show that humans make substantially more er-
rors when assessing anxiety from interrogation video recordings, whereas algorithms maintain a consistent
prediction profile and exhibit a linear relationship with participants’ self-reported anxiety levels [8].

At the same time, the findings of the present study allow for clarification and partial reconsideration of
the conclusions drawn in the aforementioned works. While technical and psychological studies primarily
emphasize the superior accuracy of algorithms, this factor cannot be considered in isolation within a forensic
context. Although it is reasonable to agree with foreign researchers regarding the high sensitivity of machine
learning models to facial micro-dynamics and anxiety-related indicators, the authors do not endorse an ap-
proach in which algorithmic interpretations are treated as self-sufficient analytical outcomes without due
consideration of legal and procedural constraints.

When all three empirical data blocks are examined together, it becomes evident that machine-based
analysis occupies a distinct niche precisely where human perception encounters natural limitations—such as
weak visual signals, high-speed micro-movements, the influence of stress factors, and suboptimal recording
quality. This observation leads to a key conclusion of the study: Al is capable of more reliably capturing
psychophysiological indicators associated with the internal reactions of interrogated individuals; however,
the results it produces require normative and methodological adaptation to the national legal system.
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From the authors’ perspective, these findings should be interpreted within the framework of a scientific
concept of limited and explainable integration of artificial intelligence into forensic expert practice. Under
this concept, machine learning algorithms are not regarded as independent sources of evidence, but rather as
auxiliary analytical tools that expand the expert’s capabilities in diagnosing psychophysiological states. Such
an approach is consistent both with the principles of visual psychophysics, which emphasize transparency
and reproducibility of algorithmic decisions, and with the traditional tenets of forensic science that prioritize
expert judgment.

Domestic forensic doctrine has not yet proposed a concrete mechanism that would allow forensic ex-
perts to use algorithmic interpretations as an evidentiary resource. The current Rules for the Organization
and Conduct of Forensic Examinations [9] contain no references to digital behavioral patterns or to the ad-
missibility of data extracted by computer vision algorithms. At the same time, the very nature of forensic
psychological and criminological examinations already presupposes work with dynamic video recordings
that reflect an individual’s psychophysiological state [9]. In other words, a normative framework does exist,
but it was developed prior to the emergence of these technologies and therefore requires adaptation to reflect
them.

It is precisely at this juncture that an opportunity arises for the development of domestic forensic doc-
trine. First, national practice has traditionally been grounded in the principles of verifiability and reproduci-
bility of expert conclusions. Data derived from visual psychophysics and item-response curves provide ex-
actly such an instrument, as they delineate the boundary between an algorithm’s “confidence zone” and the
onset of probable error. This transforms machine-based analysis from a “black box™ into a transparent and
reproducible procedure. As emphasized by scholars in visual psychophysics, the explainability and transpar-
ency of algorithmic decisions constitute a key prerequisite for their legal acceptability in law enforcement
practice.

Second, domestic forensic science has consistently emphasized interdisciplinarity, whereby psychologi-
cal, forensic, and technical knowledge are expected to operate in conjunction. The nature of micro-
expressions and anxiety dynamics lies precisely at this intersection, while machine learning algorithms mere-
ly assist in revealing phenomena that are already inherent to human psychophysiology. In this sense, Al does
not function as an independent source of evidence, but rather as a tool that expands the analytical capacity of
the expert.

Third, the integration of Al into forensic expertise inevitably requires an ethical filter. It is impermissi-
ble to create tools that could evolve into a “lie detector 2.0.” Both Kazakhstani doctrine and international
practice converge on the position that automated determinations of the truthfulness of testimony are untena-
ble. However, automated analysis of emotional dynamics may be acceptable, provided that the forensic ex-
pert treats such outputs as auxiliary information rather than as definitive conclusions regarding an individu-
al’s motives or intentions.

In essence, the logic of the discussion leads to the conclusion that the results obtained confirm the fo-
rensic value of analyzing facial micro-movements and psychophysiological reactions. At the same time, the
integration of such data into practice is possible only under the simultaneous conditions of scientific validity,
normative clarity, and ethical caution. The doctrine of the Republic of Kazakhstan possesses all the neces-
sary prerequisites to consistently address these issues and to incorporate this analytical toolkit into the exist-
ing system of forensic examinations, at least with respect to diagnostic tasks.

Conclusions

Based on the analysis conducted, it can be stated with confidence that machine learning methods fo-
cused on the study of facial micro-dynamics and other psychophysiological reactions are already capable of
significantly enhancing forensic expert work in the examination of video recordings of investigative actions.
Empirical evidence demonstrates that algorithms are more effective in detecting subtle emotional fluctua-
tions, exhibit greater robustness to noise and distortions, and in certain cases provide more stable results than
human observers. However, their practical application requires a gradual and regulated integration into the
domestic legal framework and existing expert methodologies.

The normative basis of forensic examinations, as established by Rules No. 484 [9], provides a suffi-
ciently solid foundation that permits the use of technical means when working with video materials. Never-
theless, this framework remains insufficient for algorithmic analysis of psychophysiological states, thereby
necessitating an update of methodological approaches and clarification of procedural requirements. This does
not entail the creation of a new type of forensic examination, but rather an expansion of analytical tools with-
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in the existing framework of forensic psychological and criminological expertise, which fully corresponds to
its objectives of assessing an individual’s emotional and volitional state.

In light of the results obtained and the requirements of regulatory acts, the following steps appear ap-
propriate:

1. Introduce a category of algorithmically extracted psychophysiological indicators.

Experts should be permitted to document facial micro-movements, muscle unit activity, amplitudes,
frequencies, and reaction peaks. These data should not constitute independent evidence, but rather serve as
supplementary factual material interpreted by the expert in conjunction with other case information.

2. Develop a methodology for algorithm verification based on visual psychophysics.

Prior to application, the expert should assess the model’s robustness to image distortions and determine
the boundaries within which algorithmic outputs remain reliable. This approach is consistent with the princi-
ple of reproducibility enshrined in the Rules on forensic examinations [9].

3. Establish requirements for algorithm explainability.

Only models providing access to feature weights, interpretable activation maps, and error metrics
should be admitted for use. This prevents reliance on “black box™ systems that cannot be subjected to verifi-
cation or legal evaluation.

4. Strictly distinguish emotional dynamics from the veracity of statements.

Algorithms may detect anxiety, stress, or emotional tension, but must not render conclusions regarding
deception or threat. This corresponds to the limits of expert competence, which excludes legal assessment of
case circumstances.

5. Formalize a dual-assessment procedure.

The expert and the algorithm should produce independent assessments, followed by comparative evalu-
ation. In cases of significant divergence, the expert must justify the discrepancies and conduct additional
analysis.

6. Expand the list of admissible technical tools.

Given that video recordings constitute the object of examination (para. 330 of the Rules) [9], it is rea-
sonable to include computer vision algorithms among permissible tools, provided that all processing stages
are documented and the original recordings are preserved.

7. Develop an ethical code for working with emotional data.

Such a code should prohibit conclusions about personal traits or beliefs, limit the use of results strictly
to the scope of expert tasks, and require mandatory disclosure to the court of the method’s reliability bounda-
ries.

The scientific value of this study lies in substantiating the concept of limited and explainable integration
of artificial intelligence into forensic psychological and criminological expertise. Within this framework,
machine learning is viewed as a means of expanding the expert’s analytical capabilities while preserving the
principles of verifiability, reproducibility, and procedural admissibility of expert conclusions.

The practical significance of the research consists in the potential application of its findings to improve
methodological approaches to analyzing video materials of investigative actions, as well as to advance the
normative regulation of digital technologies in forensic expertise in the Republic of Kazakhstan. The results
may be utilized in forensic psychological examinations, in the activities of forensic institutions, and in educa-
tional and scientific programs aimed at training and professional development in the field of digital forensics.

Overall, it can be concluded that the integration of machine learning methods into forensic expert prac-
tice in the Republic of Kazakhstan is possible without undermining the existing system. On the contrary,
with appropriate regulatory adjustments and transparent methodologies, algorithmic analysis may become a
tool that enables forensic experts to assess the psychophysiological states of procedural participants with
greater accuracy, efficiency, and objectivity. Such development aligns with contemporary trends in forensic
science and strengthens the scientific foundations of domestic criminology.
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P.A. Menues, A.A. AckapoB

Teprey xayan ajyblHa KaTbICyIIbLIAPABIH NCUX0(U3HOJTOTHSVIBIK PeaKIUsJIapbIH
TAHYAAFbl MAIIUHAJIBIK OKBITY JIiCTePiHiH KPUMHHAJNCTHKAJIBIK dJIeyeTi

Makanaza KBUIMBICTBIK COT ICiH JKYprisyli HmupiaHIplpy >KaFmaiiblHOa TepreyniH Kayar aiyblHa
KaTBICYLIBITIAPABIH TMCHXO(DU3HONOTHSIIBIK pPEaKUMsIapblH TaHy JKOHE HHTEpIpeTalusiay OapbIChIHAA
MAIUHAJIBIK OKBITY SICTePiHIH KPUMHHATUCTHKAJIBIK dJICyeTiHe KelleH i 6ara OepiareH. 3epTTey MIeTeIiK
SMITUPHUKAJIBIK CHOSKTEP/i Tanay JKoHe )KUHAKTAy, CalIbICTBIPMAIIbI )KOHE (pOpMatbabl-TOTHKANBIK S/iCTepIi
KOJIJaHy, COHIali-aKk OeT anmeTi MUMHKACBIHBIH MHKPOKOPIHICTEPiH jKoHE BepOalabl eMec MiHe3-KYJIBIKTBI
TaJjlayFa apHaJIFaH 3aMaHayl KOMIIBIOTEPIIIK Kepy MEH TepeH OKBITY aJrOpUTMIEpPiHe XKyierni oy jacayra
Herizaenred. KpITaillibIK, aMepHKaHIBIK JKOHE TOJUIAHAMSIIBIK FalbIMIApIbIH 3epTTCYNIepiHeH ajbIHFaH
OMIUPHUKAIBIK JEPEKTEp HHTEIUICKTYANbIK adroputMiaep OeT MHMHKACBIHBIH MHKPOJIHHAMHUKACHIH,
Ma3achI3IbIK MEH MOLMOHANABI TYPAKChI3ABIK OCNrilepiH yKOFapbl CEHIMIUTIKICH aHBIKTAH alaThIHIBIFBIH
KepceTTi, oap Keiibip xargaiiapia afaMHBIH CyOBEKTHUBTI OaKbIIayIapbHaH achil Tyceni. COHBIMEH KaTap
QJIBIHFAH HOTIDKEJIEP alTOPUTMIIIK Tal/ay KOPBITHIHABUIAPBIHBIH JiepOec qaseneMertik aknapar ke3i petine
KapacThIPBUIMAUTBIHBIH afKbIHAANAB. KepceTireH TeXHOMOTHsUIapAbl TaJIesIeMeNlepi pyKcaT eTity
CTaHIApTTaphbIH, iC KYPri3y KeMUIIIKTEpiH JKoHEe ajaM KYKBIKTapblH KOpFayabl eckepe OoThIpbin, Ka3akcraH
PecnyOnuKkachIHBIH OTAH/BIK COT-CapanTaMa MPaKTHKAaChlHa HOPMATHBTIK JKOHE oJiCHAMAIBIK Oedimaey
KaXKeTTUTiri  Herizgenemi. [IcHXO(QHU3HONOTHSIIBIK — JKaFgaiapAbl — MallMHAIBIK — TalIay[JblH  COT-
HCHUXOJIOTUSITBIK-KPHMHUHAINCTHKAIIBIK  CapalTaMaHblH KOJIAHBICTaFbl TYpJIEpiHE Ke3€H-Ke3CHIMEH JKOHEe
TYCIHAIpMETI TYpJ€ €HTi3yIiH MPUHIUNTI MYMKIHAIM MEH OMiCHAMAIBIK HETi3JLTIr Typanbl KOPBITHIHIBI
JKacayFaH.

Kinm ce30ep: anroputm, cypak any, KPUMHHAIMCTHKA, MAIIWHAIBIK OKBITY, MUMHKA, HEHPOHMBIK eI,
NaTTepH, Ma3achI3AbIK, popeH3nka (COTTHIK capanrtaMa), SMOLKSI.
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P.A. Meaues, A.A. Ackapos

KpumunanucTuyeckuii mOTeHUMAJ METOA0B MAIIIMHHOTO 00y4eHHsI B PACTIO3HABAHUM
NCUX0(PU3NO0T0THYECKUX PeaKINil YHACTHUKOB CJIeJICTBEHHOI0 10Npoca

B crarbe maércst kKoMIUIeKCcHas OIeHKa KPUMHWHAIMCTHIECKOTO MOTEHIHATa METOI0B MAIIMHHOTO O0yYeHUS
IpU PaclO3HABAHUM M MHTEPHPETAMU MCUXO(PU3UONOTHYECKUX PEaKIUi yJacTHHKOB CIIEICTBEHHOTO J0-
npoca B YCJIOBUSX LHU(DPOBU3ALUN YrOJOBHOTO CYAONpPOM3BOJCTBA. MccienoBaHne OCHOBaHO HAa aHAIM3€ H
CHHTe3€e 3apyOeKHBIX IMIMPUYECKHX pabOT, MIPUMEHEHHUH CPABHUTEIBHOTO M (OPMAIIBHO-JIOTHYECKOTO Me-
TOJIOB, @ TAaK)K€ CHCTEMaTUUECKOM 0030p€ COBPEMEHHBIX aITOPUTMOB KOMIIBIOTEPHOTO 3pEHHS U ITyOOKOTO
00ydJeHHs], NCTIOIB3YEMBIX AN aHAIN3a MUKPOBBIPOKESHUH JIMIIa U HeBepOaJbHOTO IMOBEICHHS. DMITHpHIe-
CKH€ JaHHbIE, TI0Jy9eHHbIE B UCCIIE0BAaHMUAX KHTaHCKHUX, aMEPUKAaHCKUX U HAAEPIAHICKUX YIEHBIX, CBUIIE-
TENBCTBYIOT O TOM, YTO MHTEIIEKTYaJbHBIC alTOPUTMBI CIIOCOOHBI C BEICOKOH CTETICHBIO HAaJEKHOCTH (HK-
CHPOBaTh MHUKPOAWHAMHKY MHMHKH, NMPU3HAKA TPEBOXKHOCTH W SMOIMOHAIBGHON HECTaOMIBHOCTH, B psile
ClIy4aeB IPEBOCXOJS 10 YCTOMIMBOCTH CyOBEKTUBHEIE HAOMIIOCHNS YeoBeKa. B To jke BpeMst morydeHHbIe
pe3yabTaThl MOAYEPKUBAIOT, YTO BHIBOABI AITOPUTMHYIECKOTO aHAIHN3a HE MOTYT PAacCMaTpUBAThCA KaK caMo-
CTOSITENIPHBI MCTOYHHK J0Ka3aTelnbCcTBeHHOW mH(popManun. OO0CHOBBIBAETCS HEOOXOIMMOCTh HOPMATHB-
HOU W METOJOJIOTHYECKOH aJanTaliy yKa3aHHBIX TEXHOJOTHH K OTEYECTBEHHOU CyIeOHO-IKCIIEPTHON Mpak-
tuke Pecry6muku Kazaxcran ¢ y4€ToM CTaHAApTOB AOIYCTHMOCTH J0KA3aTEIbCTB, MIPOLECCyalbHBIX TapaH-
THH M 3alIUTHI IpaB 4ejoBeka. Jlenaercst BHIBOA O NPHHIMITHAIBHON BO3MOXHOCTH W METOJOJNIOTHYECKOM
00OCHOBAaHHOCTH ITIOJTAITHOM M OOBSCHUMOW MHTETrPAlli MAIIMHHOIO aHAJIN3a ICUXO(U3HOIOTHIECKUX CO-
CTOSIHUH B CYIIECTBYIOIINE (POPMBI CyJeOHO-IICHXOIIOT0-KPUMHUHAIMCTHIECKOH IKCIIEPTU3HI.

Kniouegvie cnosa: anropurtM, IONpoc, KPUMHHAINCTHKA, MAlIMHHOE OOydeHHe, MUMHUKA, HEHPOCEeTh, maT-
TEpH, TPEBOKHOCTD, (POPEH3NKA, IMOIIHN.
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Legal regulation and liability for online fraud based on the use of deepfake
technologies and social engineering: foreign experience and directions for its adoption

In the context of the rapid development of digital technologies, online fraud based on the use of deepfake
technologies and social engineering methods poses a significant threat to public safety. The aim of this study
is to analyse the legal regulation and liability measures for such crimes in foreign countries, as well as to
identify areas where positive international experience can be used to improve national legislation. The study
employs general scientific and special methods of cognition, including analysis, synthesis, induction and
deduction, as well as formal-legal, comparative-legal and systemic-structural methods. The work examines
normative legal acts, judicial practice and doctrinal approaches in a number of foreign countries, including
the European Union, the United States and Asian countries, regulating liability for digital forms of fraud. As a
result, the main models of legal response to crimes involving deepfakes and social engineering were
identified, and their strengths and weaknesses were established. The study concludes that a comprehensive
approach to legal regulation is necessary, including clarifying the elements of offences, strengthening preven-
tive measures, and developing international cooperation. The results obtained can be used to formulate pro-
posals for improving criminal and information legislation.

Keywords: Deepfake, online fraud, cybercrime, digital security, social engineering, legislation, legal policy,
legal analysis.

Introduction

The rapid development of digital technologies, artificial intelligence and global communication
networks has led not only to expanded opportunities for socio-economic development, but also to the
emergence of new forms of criminal activity. In this context, online fraud based on the use of deepfake
technologies and social engineering methods, which allow attackers to imitate the appearance, voice and
behaviour of real people and effectively manipulate the minds of users, poses a particular danger.

The relevance of researching this problem is due to the growing number of crimes committed using
digital identity imitation, their high latency, cross-border nature, and the significant damage caused to both
individual citizens and state and corporate structures. Despite the active development of legislation in the
field of digital security, legal regulation of liability for online fraud using deepfakes and social engineering
remains fragmented in many countries. In law enforcement practice, difficulties arise with the classification
of such acts, the distinction between related offences, as well as with proving guilt and establishing the
subjective side of the crime. This necessitates a comprehensive scientific analysis of foreign experience and
the development of ways to borrow from it in order to improve national legal mechanisms for combating
digital forms of fraud.

In recent years, the relevance of the issue under study has been confirmed by statistical data from
international organisations and analytical centres. According to the US Federal Bureau of Investigation (FBI,
Internet Crime Complaint Centre), the total damage from cybercrime in 2023 amounted to more than $12.5
billion, which is the highest figure for the entire observation period [1]. The largest share was accounted for
by fraudulent schemes based on social engineering methods, including impersonation attacks and voice
phishing, which actively use synthetic voice and image generation technologies.

According to Europol’s Internet Organised Crime Threat Assessment (IOCTA, 2023) report, the use of
artificial intelligence and deepfake technologies is considered one of the key factors in the transformation of
cybercrime in Europe [2]. The document notes an increase in the number of cases of synthetic audio and
video materials being used to impersonate individuals in financial crimes and corporate fraud.

* Corresponding author. E-mail: aridnissakta.11@gmail.com
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An analytical study by Sumsub (2023) shows that the number of fraudulent transactions using
deepfakes increased by more than 700 % between 2022 and 2023, with financial technology, cryptocurrency
platforms and online banking being the most vulnerable sectors. In turn, a study by McAfee (2023) found
that about 25 % of adult users in the US and Europe have encountered fraud attempts using synthetic voices,
with attackers achieving partial success in 77 % of cases [3].

Kazakhstan has also seen steady growth in internet fraud. According to official data from the Ministry
of Internal Affairs of the Republic of Kazakhstan, 43,900 cases of fraud were reported in 2024. Half of these
were cybercrimes. Older people are often the victims of fraudsters’ tricks. Last year, 4,785 cases of fraud
against citizens over the age of 60 were recorded. The amounts of damage ranged from several thousand to
tens of millions of tenge. The highest number of cases of Internet fraud last year was recorded in Astana
(4,582 cases), Almaty (2,275) and the Karaganda region (1,906) [4]. Experts note a gradual increase in the
proportion of schemes involving the use of social engineering and artificial intelligence technologies.

Thus, international statistics confirm the scale and transnational nature of online fraud based on the use
of deepfakes and social engineering, which necessitates the improvement of legal mechanisms to combat
these crimes.

In this regard, the purpose of this study is to analyse the legal regulation and legal liability for online
fraud based on the use of deepfake technologies and social engineering methods in foreign countries, as well
as to justify the directions for borrowing the most effective legal solutions. To achieve this goal, the study
sets the following objectives: to reveal the essence and main forms of online fraud using deepfake and social
engineering; to analyse the regulatory and legal approaches of foreign states to criminal and administrative
liability for these acts; to identify the features of law enforcement practice; to determine the problematic
aspects and contradictions of the existing legal regulation; to formulate proposals for borrowing and adapting
foreign experience [5; 201].

Scientific literature reveals significant contradictions in approaches to the legal assessment of deepfake
technologies. Some researchers view them exclusively as a tool for committing traditional crimes that does
not require separate legal regulation, while others justify the need to establish special criminal offences and
new institutions of liability. Similar discrepancies can be observed in methodological approaches: from
narrowly focused criminal law analysis to interdisciplinary studies combining law, cybersecurity, and the
psychology of influence. In practice, these contradictions manifest themselves in inconsistent court decisions
and the absence of uniform standards of proof.

A significant gap in contemporary research is the insufficient systematisation of foreign experience
specifically in the context of the combined use of deepfake technology and social engineering. Most
scientific works focus either on the problems of digital forgeries or on the socio-psychological mechanisms
of fraud, without revealing their interconnection. The authors of this study proceed from the position that
effective legal regulation is only possible with a comprehensive approach that takes into account both the
technological and behavioural nature of online fraud. An analysis of foreign doctrine and legislation leads to
the conclusion that it is advisable to borrow flexible and preventively oriented models of legal response,
adapted to national legal systems.

Methods and materials

The methodological basis of this study was a set of general scientific, specialised and interdisciplinary
methods of cognition, the application of which is determined by the multifaceted nature of online fraud based
on the use of deepfake technologies and social engineering methods. The choice of methods was focused on
achieving the research goal—identifying the features of legal regulation and liability for these types of
crimes in foreign countries, as well as justifying the directions for borrowing relevant experience for the
national legal system.

The article used analysis and synthesis as basic general scientific methods, which made it possible to
structure the array of scientific information, identify key elements of legal regulation, and reveal the
interrelationships between the technological and legal aspects of online fraud. The inductive method was
used to summarise individual law enforcement decisions and regulatory provisions of foreign countries in
order to identify common patterns in the regulation of liability for crimes involving deepfakes and social
engineering. The deductive method was used to verify general theoretical conclusions using specific
examples from legislation and judicial practice.

The formal legal method was of particular importance in the study, through which the norms of
criminal, administrative and information legislation of foreign states were analysed. It was used to examine
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the elements of crimes, forms of guilt, types and limits of legal liability, as well as the specifics of the legal
classification of online fraud committed using digital forgeries and manipulative technologies. Formal legal
analysis made it possible to identify the specifics of the legislative techniques used to establish liability for
new forms of digital crime [6; 216].

The comparative legal method became a key research tool. It was used to compare approaches to the
legal regulation of online fraud in various legal systems, including the European Union, the United States,
the United Kingdom, Japan, and the Republic of Korea. The comparative analysis examined both universal
models of criminal liability and specialised norms aimed at countering the use of artificial intelligence and
social engineering for criminal purposes. This made it possible to identify general trends in the development
of foreign legislation, as well as national characteristics of the legal response to the threats of digital fraud.

A systemic-structural method was used to study the institutional and functional links between legal
norms. It allowed us to consider the legal regulation of online fraud as a holistic system comprising criminal
law, procedural, administrative and preventive elements. The use of this method helped to identify the role of
law enforcement agencies, courts and specialised regulators in ensuring accountability for crimes involving
deepfakes and social engineering.

Given the cross-border nature of the crimes under investigation, a functional method was also used in
the study to analyse the effectiveness of legal norms in the context of digital globalisation. This method
made it possible to assess the extent to which the existing legal mechanisms of foreign states are capable of
responding to online fraud committed using foreign platforms, anonymous networks and distributed digital
technologies.

The material basis of the study consisted of various sources selected for their relevance, reliability, and
scientific significance. The main materials used were normative legal acts of foreign states, including
criminal codes, special laws in the field of cybersecurity, personal data protection, and artificial intelligence
regulation. Both the current versions of legislative acts and draft regulatory documents under discussion or
implementation were analysed.

Court decisions and law enforcement practices in foreign countries occupy a significant place among
the research materials. In particular, precedents related to prosecution for fraud, forgery, illegal use of
personal data, and other crimes committed using deepfake technology and social engineering were analysed.
Judicial practice was considered as a source for identifying problems of qualification, evidence and
sentencing, as well as an indicator of the effectiveness of legal regulation.

Additional material was provided by official reports from international organisations and specialised
agencies dealing with cybercrime and digital security issues. The study used analytical reports, statistical
reviews and methodological recommendations reflecting the scale of online fraud and the main directions of
countering it at the international level. These materials made it possible to substantiate the relevance of the
topic and compare legal approaches with actual trends in the development of crime.

The article also draws on the findings of scientific research by foreign and domestic authors on the legal
regulation of digital crimes, artificial intelligence, social engineering, and liability for fraud. The analysis of
scientific literature was carried out using bibliometric and problem-thematic approaches, which made it
possible to identify the main theoretical schools, controversial issues, and insufficiently researched aspects of
the subject matter [7; 360].

Particular attention was paid to interdisciplinary materials, including works in the fields of information
technology, cyberpsychology, and digital forensics. Their use made it possible to reveal in greater depth the
technical and behavioural mechanisms of online fraud, which, in turn, provided a more informed legal
analysis and a correct comparison of foreign experience.

Thus, the combination of methods and materials used ensured a comprehensive and systematic nature of
the research, allowing not only to analyse foreign models of legal regulation of liability for online fraud
based on the use of deepfake technologies and social engineering, but also to form scientifically sound
conclusions and proposals for borrowing and adapting this experience.

Results

The study yielded results that provide a comprehensive assessment of the state of legal regulation and
liability for online fraud based on deepfake technologies and social engineering methods in foreign countries,
as well as identify areas for adopting the most effective legal solutions. The findings are based on an analysis
of regulatory legal acts, judicial practice, and doctrinal sources, ensuring their validity and compliance with
the study’s objectives.
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The first significant result of the study was the identification of a persistent trend toward a broad
interpretation of traditional fraud offences in foreign legal systems. An analysis of the legislation of the
United States, the European Union, the United Kingdom, and Japan revealed that, in most cases, deepfake
technologies are not recognized as an independent object of criminal regulation, but are considered a method
or means of committing a crime. Judicial practice confirms that the use of counterfeit audio and video
materials is classified in conjunction with fraud, illegal use of personal data, forgery, or interference with
information systems. This observation demonstrates the pragmatic approach of legislators, focused on the
flexibility of legal responses. The second result was the identification of differences in criminal liability
models for online fraud involving social engineering. In a number of countries (the United States, Canada,
and Australia), emphasis is placed on the subjective aspect of the crime, specifically the intent to mislead the
victim through psychological influence. In countries with continental legal systems (Germany, France, and
Spain), greater weight is placed on the objective aspect of the act and the fact of causing property damage.
The author found that it is the combination of technological influence (deepfake) and behavioral
manipulation (social engineering) that creates the greatest difficulties for law enforcement, as it requires
proof of both the technical forgery and the psychological influence.

The third result of the study was the identification of fragmented legal regulation of deepfake
technologies. It was found that even in countries with developed digital legislation, universal and uniform
definitions of deepfake at the criminal law level are lacking. Typically, such technologies are mentioned in
strategic documents, soft law acts, or special laws on artificial intelligence. This leads to the classification of
crimes based on analogous legal structures, increasing the risk of ambiguous interpretation of norms and
differences in judicial practice [8].

These findings are supported by international empirical studies demonstrating a steady increase in
crimes using artificial intelligence technologies. Deloitte predicts that the use of generative Al could lead to
fraud losses in the US reaching $40 billion by 2027, compared to $12.3 billion in 2023, demonstrating the
scale of the threat and the need to adapt legal mechanisms to digital realities [9]. An analysis of international
judicial practice shows that the most common cases involve the use of deepfake to impersonate company
executives for the purpose of illegally transferring funds, as well as to defraud individuals through social
media and instant messaging apps.

The study systematized international approaches reflecting the main models of legal regulation of
liability for online fraud using deepfakes and social engineering (universal model, specialized model, and
mixed model). The analysis revealed that the most widespread is the mixed model, which combines the
application of general criminal law provisions with specific provisions aimed at protecting digital rights and
personal data.

A significant finding was the identification of the development of preventive legal regulation
mechanisms. In a number of foreign countries, criminal law measures are complemented by administrative
and regulatory instruments aimed at preventing online fraud. These include the obligation of digital
platforms to label synthetic content, the expansion of telecom operators’ responsibilities to identify
fraudulent schemes, and the introduction of digital identification standards. The author found that such
measures significantly reduce the burden on criminal justice and increase the effectiveness of protecting
potential victims.

A separate result of the study was a summary of the challenges in law enforcement practice related to
proving crimes based on the use of deepfakes. Foreign court records point to a lack of specialized expertise,
the difficulty of identifying the source of digital counterfeits, and the challenges of collecting cross-border
evidence. These observations confirm the need for institutional development of digital forensics and
specialized training for judges and investigative bodies.

Based on the analysis of the obtained data, the authors developed a concept for a comprehensive legal
response to online fraud based on deepfakes and social engineering. This concept envisions the simultaneous
development of criminal, procedural, and preventive mechanisms. Specifically, it proposes considering
deepfakes not as an independent criminal offense, but as a qualifying feature or aggravating circumstance in
the commission of fraud if their use significantly increases the social danger of the act.

The novelty of the obtained results lies in the systemic integration of the technological and behavioral
aspects of online fraud within the framework of legal analysis. Unlike existing studies, which examine
deepfakes and social engineering in isolation, the authors demonstrate that their combined use creates a
qualitatively new level of criminal impact. This requires a revision of traditional approaches to classification
and liability, which has so far been insufficiently addressed in the scientific literature.
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Furthermore, the novelty of the study lies in the proposal to use a multi-level model for borrowing
international experience, reflecting three levels: normative (changes in criminal and information legislation),
institutional (development of specialized bodies and expert structures), and preventive (improving digital
literacy and regulating platforms). This model is practical in nature and can be used in developing national
programs to combat online fraud.

The results obtained are fully consistent with the stated goals and objectives of the article. The analysis
allowed us to uncover the nature and forms of online fraud using deepfake and social engineering, identify
the specifics of international legal regulation, identify problem areas, and suggest areas for adopting effective
legal solutions. The practical significance of the results lies in their potential use in improving criminal and
information legislation, as well as in the activities of law enforcement agencies.

Thus, the results of the study confirm the need for a comprehensive and adaptive approach to the legal
regulation of online fraud in the context of digitalization and demonstrate that international experience can
serve as an effective basis for developing modern legal liability mechanisms, provided it is systematically
and critically adopted [10].

The recently adopted Law of the Republic of Kazakhstan “On Artificial Intelligence” (hereinafter
referred to as the Al Law) establishes a fundamental legal framework for the control, development, and
regulation of the use of artificial intelligence (Al) in the country. The Law defines key concepts such as
artificial intelligence, data libraries, and synthetic Al outputs—which include audio, video, images, and text
created or modified using Al and establishes principles of security, transparency, and accountability in the
use of Al technologies.

Of particular importance for regulating online fraud is the prohibition on the creation and operation of
Al systems capable of manipulating consciousness, distorting reality, or harming the rights and interests of
citizens. The Law explicitly prohibits the use of Al for subconscious or manipulative influence on behavior,
exploitation of vulnerabilities, or social evaluation of individuals without their consent, and also introduces
the obligation to label content created with the participation of Al [11].

It is important to note that the Al Law does not provide for direct criminal liability for the creation of
deepfakes or the use of social engineering as such. Instead, it establishes a regulatory framework for the
application of appropriate administrative penalties and prepares the legal basis for incorporating such acts
into other legal mechanisms. At the same time, the introduction of bans on manipulative technologies and
mandatory labeling reduces the risk of spreading fraudulent messages using deepfake and minimizes the
possibility of misleading users.

Considering international practices (for example, mandatory labeling of synthetic content in the
European Union), the provisions of the Al Law are timely and important for preventing harm from
technological disinformation. However, this law is primarily regulatory and administrative in nature, while
criminal liability for online fraud is traditionally enshrined in other regulations. Traditional criminal defense
against fraud in Kazakhstan is based on Article 190 of the Criminal Code of the Republic of Kazakhstan,
“Fraud”, which stipulates that an act aimed at theft of property or the acquisition of rights to another’s
property through deception or abuse of trust entails criminal liability, including large fines, imprisonment,
and other sanctions.

With the development of the internet and digital communications, the Criminal Code of the Republic of
Kazakhstan has expanded the list of qualifying elements of fraud to include internet fraud in accordance with
paragraph 4, part 2, Article 190 of the Criminal Code of the Republic of Kazakhstan. An analysis of judicial
practice shows that online fraud is classified in the context of electronic funds transfers, theft through remote
services, and abuse of trust through digital communications, with penalties of up to 4 years’ imprisonment or
more in the presence of aggravating circumstances. An important development in criminal law was the
introduction of Article 232-1 of the Criminal Code of the Republic of Kazakhstan on liability for
dropshipping, which provides for criminal liability of up to 7 years’ imprisonment with confiscation of
property for participation in online fraud schemes (e.g., sharing access to other people’s bank accounts or
making illegal payments).

Currently, the Criminal Code of the Republic of Kazakhstan does not provide for direct criminal
liability for the creation or distribution of deepfakes as a separate offense. However, such actions may be
classified in conjunction with fraud, document forgery, use of personal data, or other offenses covered by the
Criminal Code (in particular, the chapters on crimes in the field of information technology). This approach is
consistent with international practice, where deepfakes are more often considered a means of committing a
crime rather than an independent object of criminalization. Thus, criminal law provides tools for prosecuting
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actions indirectly related to the use of deepfake or social engineering in the commission of crimes, but does
not always contain special means of responding to new technologies as an independent phenomenon [12].

Civil liability in Kazakhstan is based on the principles of compensation for damages and protection of
the property rights of parties to legal relations. The Civil Code regulates compensation for losses caused by
illegal actions, including moral damages and property losses, for example, if deepfake content or a fraudulent
scheme resulted in property losses.

In cases of online fraud, the injured party has the right to file civil claims for damages against those
who caused the harm, including demands for restoration of violated rights, compensation for material
damages, and recovery of penalties stipulated by contractual agreements. Furthermore, the Civil Code
complements criminal law measures by providing victims with the opportunity to seek compensation outside
of criminal proceedings, which is particularly important for victim-focused law enforcement practices in the
context of digital crimes [13].

The Code of Administrative Offenses contains general principles and sanctions for illegal actions,
including violations related to non-compliance with artificial intelligence legislation. With the introduction
of the Law on Al, provisions were added to administrative legislation regarding violations of mandatory
labeling of content created using Al, as well as violations in the management of high-risk Al systems that
cause harm to citizens, which entails the imposition of fines equal to the monthly calculation index (MCI).

Administrative measures are characterized by the fact that they can be applied even in the absence of a
criminal offense, making them an important tool for ensuring compliance with technological requirements of
the law. Such measures may also include fines for consumer fraud and other violations stipulated by sections
of the legislation on advertising and information technology [14].

The legal system of the Republic of Kazakhstan in the area of online fraud, deepfake content, and social
engineering is a combination of criminal, administrative, and civil law mechanisms. The Law on Atrtificial
Intelligence for the first time introduces direct prohibitions on dangerous Al practices and establishes a duty
of transparency regarding synthetic content, thereby creating a foundation for preventing the abuse of
deepfake content. The Criminal Code and other codes provide for criminal, civil, and administrative liability
for the consequences of criminal acts, but do not always contain direct provisions specifically aimed at
countering technological threats. This creates both modern protection mechanisms and potential for further
legislative development. In the future, it may be necessary to clarify the provisions of the Criminal Code and
the Code of Administrative Offenses of the Republic of Kazakhstan to individualize liability for the unlawful
use of artificial intelligence tools in digital crimes.

Discussion

The results obtained in the course of the study generally correlate with the conclusions of a number of
foreign and domestic scientific works devoted to the problems of digital crime and the legal regulation of
online fraud. At the same time, the analysis revealed both significant points of contact with existing concepts
and a number of discrepancies that require further theoretical consideration. This necessitates a critical
comparison of the data obtained with previously published studies and an assessment of their scientific
validity.

The prevailing view in scientific literature is that deepfake technologies are primarily seen as a tool for
committing already known crimes, primarily fraud, defamation and illegal use of personal data. The author
partially agrees with this position, as the results of the study confirmed that in most foreign legal systems,
deepfakes do not constitute an independent offence, but are a means of committing one. This approach is
reflected in the works of American and European researchers analysing judicial practice in cases related to
digital forgeries. At the same time, the authors do not share the categorical conclusions of those scholars who
deny the need for any special legal regulation of deepfakes, since their combination with social engineering
methods significantly increases the public danger of such acts [15].

The results of this study largely coincide with the conclusions of authors who emphasise the complexity
of proving crimes committed using artificial intelligence. Foreign studies point to a lack of technical
expertise and insufficient training of law enforcement officers, which is confirmed by an analysis of judicial
practice.

The results obtained are consistent with the conclusions of foreign researchers who consider deepfakes
to be a qualitatively new form of digital threat. For example, Chesney and Citron (2019) note that synthetic
media has a high degree of plausibility and can significantly undermine trust in digital information, creating
new risks for law and order [16; 1787]. The works of Westerlund (2019) [17; 78] and
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Kietzmann et al. (2020) emphasise that the spread of deepfakes is associated not only with fraud but also
with disinformation, which increases their public danger.

A comparative analysis shows that countries with developed digital infrastructure demonstrate a higher
level of detection of such crimes, which is associated with the effectiveness of monitoring and law
enforcement. At the same time, in countries with less developed digital control systems, the latency of these
crimes remains high, confirming the need for further research and improvement of mechanisms for their
detection.

However, unlike a number of works that offer mainly technological solutions to this problem, the author
proceeds from the need for a comprehensive legal approach that includes not only the development of digital
forensics, but also the improvement of procedural mechanisms of evidence.

Significant discrepancies were identified when comparing the results obtained with studies in which
social engineering is considered exclusively as a psychological phenomenon that falls outside the scope of
legal analysis. The author disagrees with this position, as the results of the study showed that in foreign law
enforcement practice, social engineering methods are increasingly taken into account when classifying
crimes and determining the degree of guilt. This allows social engineering to be considered not only as an
auxiliary element, but also as a significant factor in the formation of the subjective side of a crime.

An analysis of similarities and differences also revealed methodological discrepancies in the assessment
of preventive measures. A number of foreign authors are critical of expanding the responsibilities of digital
platforms, pointing to the risk of excessive interference with freedom of information. The results obtained in
this study allow us to agree with these concerns only partially. On the one hand, excessive regulation can
indeed lead to restrictions on users’ rights. On the other hand, foreign experience shows that the introduction
of obligations to label synthetic content and identify fraudulent schemes contributes to a reduction in the
number of crimes—not by replacing criminal law measures, but by supplementing them.

The results obtained can be explained from the perspective of the concept of comprehensive digital
criminalisation, according to which legal regulation should take into account not only the legal form of the
act, but also its technological and behavioural nature. It is from this scientific perspective that it becomes
clear why isolated regulation of deepfakes or social engineering is not effective enough. Their combined use
forms a new type of criminal behaviour that goes beyond traditional models of fraud.

Summarising the results of the study, it can be argued that the identified foreign models of legal
regulation demonstrate a tendency towards the functional adaptation of criminal law to digital challenges.
Instead of creating an excessive number of special offences, legislators seek to make flexible use of existing
legal constructs, supplementing them with qualifying characteristics and preventive mechanisms. This
conclusion generally coincides with the results of a number of comparative legal studies, but in this work it is
supplemented by an analysis of social engineering as an independent criminologically significant factor.

The assessment of the reliability of the results obtained is based on the breadth and representativeness
of the empirical base used. Analysis of normative acts and judicial practice in several legal systems has
minimised the risk of one-sided conclusions. At the same time, the authors are aware of certain limitations of
the study related to differences in the availability of judicial materials and the heterogeneity of statistical data
on digital crimes. However, these limitations do not diminish the overall scientific significance of the results,
but only indicate directions for further research [18; 5].

Overall, the discussion allows us to conclude that the results obtained not only confirm certain
provisions of existing theories, but also contribute to the development of scientific understanding of the legal
regulation of online fraud in the context of digitalisation. The authors’ position is that effective legal liability
for crimes based on the use of deepfakes and social engineering is only possible if their complex nature is
recognised and an interdisciplinary approach is applied. This, in turn, forms the theoretical basis for further
improvement of legislation and law enforcement practice.

Conclusions

The study of legal regulation and liability for online fraud based on the use of deepfake technologies
and social engineering methods has provided a comprehensive overview of current international approaches
to combating these forms of digital crime and identified areas where the most effective legal solutions can be
adopted. In the course of the work, theoretical provisions, the results of comparative legal analysis and
conclusions obtained in the discussion process were systematised, which ensured the achievement of the
research goals and objectives.
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First of all, it was established that in most foreign countries, online fraud using deepfakes and social
engineering is not considered a fundamentally new type of crime, but rather a transformation of traditional
fraudulent schemes using modern digital technologies. Legislators and law enforcement agencies tend to
adapt existing criminal law constructs, classifying these acts under general provisions on fraud, forgery,
illegal use of personal data, and interference with information systems. This approach demonstrates a desire
to maintain the consistency of criminal law and avoid excessive fragmentation of criminal offences.

At the same time, the results of the study showed that the combined use of deepfake technologies and
social engineering methods significantly increases the level of public danger posed by online fraud. This is
due not only to the technical complexity of detecting and proving such acts, but also to the heightened
psychological impact on victims. In this regard, foreign practice increasingly uses qualifying characteristics,
aggravating circumstances, and special procedural mechanisms aimed at an adequate criminal law
assessment of such crimes. This conclusion confirms the need for a comprehensive approach to liability for
digital forms of fraud.

Systematisation of the results has revealed three main models of legal regulation of liability for online
fraud: universal, specialised and mixed. The mixed model, which combines the application of general
criminal law norms with elements of special regulation in the field of digital technologies and artificial
intelligence, is recognised as the most effective. It is this model that provides a balance between legal
certainty, flexibility in law enforcement and the ability to respond quickly to technological changes.

The scientific value of the study lies in substantiating the need to consider deepfakes and social
engineering not in isolation, but in their functional interrelationship. The author proves that it is their
combined use that forms a qualitatively new type of criminal behaviour, requiring a review of traditional
approaches to classification and liability. This position expands existing theoretical ideas about digital crime
and contributes to the development of the concept of comprehensive legal regulation in the context of
digitalisation.

The practical significance of the research results is expressed in the possibility of their use in improving
criminal, information and procedural legislation. The conclusions and generalisations obtained on the basis
of an analysis of foreign experience can serve as a guideline for the development of norms establishing
liability for fraud involving the use of digital forgeries and manipulative technologies. Of particular value are
proposals on the use of qualifying characteristics related to the use of artificial intelligence and social
engineering, as well as on the development of preventive mechanisms for legal regulation.

The results of the study can also be used in law enforcement. In particular, they are of interest to judges,
investigators and law enforcement officials when classifying online fraud and assessing evidence in cases
involving the use of deepfakes. The systematisation of foreign judicial practice allows for the identification
of typical mistakes and effective approaches that can be adapted to the specifics of the national legal system.

In addition, the conclusions drawn are relevant for educational and scientific activities. The research
materials can be used in courses on criminal law, information law, cybersecurity, and digital criminology, as
well as in the preparation of scientific and qualification works. The scientific generalisations made in the
article provide a basis for further research in the field of legal regulation of crimes committed with the use of
artificial intelligence.

Possible areas of application for the research results also include the activities of government agencies
and specialised regulators responsible for digital security and the protection of citizens’ rights in the
information sphere. The concept of a multi-level legal response developed by the author can be used in the
formation of national strategies to combat cybercrime, as well as in the development of international
cooperation programmes in the field of combating online fraud.

Overall, the study confirms that effective legal regulation and legal liability for online fraud based on
the use of deepfakes and social engineering are only possible if foreign experience is systematically
borrowed and adapted, taking into account national legal traditions. The conclusions drawn not only
summarise existing practice, but also form a scientifically sound basis for the further development of
legislation and law enforcement in the context of the rapid digital transformation of society.
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A.B. Cakraranosa, 1.C. Caxraragosa

Deepfake skoHe a1eyMeTTiK HHIKEHEPUSIHBI KOJJIAHYFA Heri3e/reH
OHJIAlH AJASKTBIK YIIiH KYKBIKTBIK pPeTTey ’KoHe jKayanKepIIiIiKk:
eT MeMJIeKeTTepaiH TIKipuodeci :kdHe OHbIH KOJAAHbLTYbI

LnbpnblK TEXHOIOTUSUIAP/ABIH KapKbIHIBI TaMybl xarnaibinaa deepfake TexHomorusiapsl MeH aJeyMeTTIiK
WHKEHEpHs OJICTEpiH KOJIaHyFa HETI3IEIreH OHJIANH-aNasKThIK KOFaMJBIK KayillCI3MIKKEe epeKIIe Kayir
TeHAipeni. 3epTTEeymiH MakcaThl IMIeT MEMJIEKeTTepJeri KbUIMBICTApABIH KOPCETUIreH Typiepi YIIiH
KYKBIKTBIK PETTey MEH KYKBIKTBIK JKayanKepILIiliK IIapalapblH Talfay, COHIaif-aKk YJITTHIK 3aHHAMaHBI
JKETUIAIPY YINIH OH HIeTENIK Toxipube amy OarbITTapblH aHBIKTAy. 3epTTey OapbICBHIHAA KAJIIbl FHUIBIMH
JKOHE apHaWbl TAHBIM SJIiCTEPi, COHBIH IIIIH/E Tallay, CHHTE3, HHIYKIHS KIHE ACAYKINSI, PECMU-KYKBIKTBIK,
CAJIBICTBIPMANIBI-KYKBIKTBIK JKOHE IKYHENK-KYPBUIBIMIBIK oficTep KoinaHbuiasl. JKymbic IieHOepiHae
QNASsIKTBIKTHIH [ PIIBIK HBICAHAAPHI YILIIH KayalKepUIUTIKTI peTTeiTiH OipKaTap IIeT eNIepIiH, aTarn aiTcax,
Eyponansix omax, AKII sxoHe A3susi eniepiHiH HOPMATHUBTIK KYKBIKTBIK aKTilepi, COT MPaKTHKAChl )KOHE
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A.B. Saktaganova, |.S. Saktaganova

JNOKTPUHAIBIK Tacinaepi 3eprrenmi. Hatmwxecinae deepfake joHe olieyMeTTIK HHXEHEPHSHBI KOJIaHA
OTBIPHIN, KbUIMBICTApFa KYKBIKTBIK jKayaml OepyIiH Herisri Mofeibiepi jKOHE OJapAblH KYLITi XoHE dci3
JKAKTapbl aHBIKTaIIbl. KpUIMBICTApIBIH KYpaMbIH HaKThLIAy/Abl, aJIIBIH aly LIapajapblH KYLICHTYHII »oHe
XaNbIKAPAIBbIK BIHTHIMAKTACTHIKTHI JaMBITYAbl KAMTUTBIH KYKBIKTBHIK PETTEyre KeUICHII KO3KapacThlH
KaKETTLIIT Typasibl KOPBITBIH/BI KACAIABL. AJBIHFAH HOTIIKENIEP KbUIMBICTBIK JKOHE aKMapaTThIK 3aHHAMAHBbI
JKETUIAIpY OOMBIHIIA YCBIHBICTAp d3ipiiey Ke3iH/e MaiilallaHbITy bl MYMKIH.

Kinm ce30ep: Deepfake, oHnaiiH-anasKThIK, KHOSPKBUIMBIC, IU(PIIBIK KayINCI3/iK, IeyMETTIK HHKCHEPHS,
3aHHAaMa, KYKBIKTBIK CasicaT, KYKbIKTBIK Talaay.

A.B. CakraranoBa, M.C. Cakraranosa

IIpaBoBoe peryJHpoBaHHe H OTBETCTBEHHOCTH 32 OHJIAiiH-MOIIEHHUYECTBO,
ocHoBaHHOe Ha npuMenennu deepfake u coumnaibHO HHIKEHEPHH:
ONBIT 3apy0esKHBIX TOCYIAPCTB U HANPABJIECHHS €ro 3aHMCTBOBAHMS

B ycnoBmsx CTpeMHTENBHOrO pa3sBUTHS LU(POBBIX TEXHOJOTHH 0COOYI0 yrpo3y OOIIEeCTBEHHOMH
0€301acHOCTH PeCTaBIsIeT OHIalfH-MOIICHHHYEeCTBO, OCHOBAaHHOE Ha NMPUMEHEeHHN TexHoiorui deepfake u
METOJOB COLMATbHONH HIKeHepud. LIeTpl0 MAaHHOTO HCCIIeMOBAaHUS SIBISIETCS AHAIW3 IIPABOBOTO
pEryIUpOBaHUs U MEp FOPUANYECKON OTBETCTBEHHOCTH 33 yKa3aHHbIC BHIbBI MIPECTYIUICHUN B 3apyOe:KHBIX
TOCyIapCTBax, a TAKXKe OMpeeieHre HAlpaBIeHHH 3aMMCTBOBAHHS IMOJOKHTEIBHOTO 3apyOeKHOTO OIbITa
JUTSL COBEPILCHCTBOBAHHS HAIIMOHAIBHOTO 3aKOHOIATENbCTBA. B XO[e HCCIIeNOBaHUS OBLTH HCIONIb30BaHbI
oOIeHayYHbIe W CIIeNUajbHBIC METOXbl ITO3HAHMs, BKIIOYAs aHAIW3, CHHTE3, MHAYKIHIO M ACAYKIHIO,
(hOpMaTBHO-IOPUINYECKU, CPaBHUTEIBHO-TIPABOBOH M CHCTEMHO-CTPYKTYPHBI MeToIbl. B pamkax paGoTel
HCCIIeIOBaHbl HOPMATHBHBIC IIPABOBBIC aKThl, CyAeOHas MpPaKTHKAa M JOKTPHHAIBHBIE IOIXOABI psiaa
3apyOeXHBIX CTpaH, B TOM 4HCie TocyaapcTB EBpormeiickoro corw3sa, CIIA u cTpan A3um, peryiupyromue
OTBETCTBEHHOCTh 3a HU(POBbIe (OPMBI MOIICHHUYECTBA. B pe3ysbrare BBIIBICHBI OCHOBHBIC MOJICIH
MPaBOBOTO pearrpoBaHUs Ha MPECTyIUleHHs1 ¢ ucmoib3oBanueM deepfake u coipanbHO#l MHXKEHEpHH, a
TaKKe YCTAHOBJICHBI UX CHJIbHBbIE M ciabble cTOpoHbl. Craenan BBIBOJ O HEOOXOJMMOCTH KOMILIEKCHOTO
MOAX0/Ia K MPAaBOBOMY PETYJIMPOBAHHIO, BKJIIOYAIOIIETO YTOYHEHHE COCTABOB IMPECTYIUICHHH, yCHICHHE
NPEBEHTUBHBIX MEp M Pa3BUTHE MEXKAYHAPOJHOTO COTpyAHHYecTBA. [loydeHHbIe pe3yabTaThl MOTYT OBITH
UCIIOJIb30BaHbI TIPH pa3paboTKe MPEATIOKEHUH M0 COBEPIICHCTBOBAHUIO YTOJOBHOTO W MH()OPMAIIMOHHOTO
3aKOHO/IATEIIbCTBA.

Knwouesvie cnosa: Deepfake, OHIalH-MOIIEHHHYECTBO, KHOEPNPECTYNHOCTh, IH(ppoBas 0e30MacHOCTS,
colMaJbHas HHKEHEPHs, 3aKOHOIATEeILCTBO, IPABOBas MOJUTHKA, IPABOBOH aHAJIN3.

References

1 (n.d.). Protecting Our Digitally-connected World is a Top Priority and Focus of the FBI. ic3.gov. Retrieved from
https://www.ic3.gov/

2 (nd). Beware: scams involving fake correspondence from Europol. europol.europa.eu. Retrieved from
https://www.europol.europa.eu/operations-services-and-innovation/public-awareness-and-prevention-guides/beware-scams-
involving-fake-correspondence-europol

3 (n.d). Your personal info, finances, and digital life-secured with McAfee+. mcafee.com. Retrieved from
https://www.mcafee.com/

4 (n.d.). Cybercrime statistics for Kazakhstan. special.zakon.kz. Retrieved from https://special.zakon.kz/cyber fraud

5 Smanova, A.B., Muratova, A.Zh., & Zhumagulova, S.R. (2025). Deepfake technologies and social engineering in online
fraud forms, mechanisms, and legal challenges. Bulletin of L.N. Gumilyov Eurasian National University. Law Series, 3, 188-211.

6 Beaver, K. (2025). International and domestic legal frameworks on online fraud and deepfake technologies: a comparative

criminal law analysis. Bulletin of L.N. Gumilyov Eurasian National University. Law Series, 152 (3), 212-228.
https://bullaw.enu.kz/index.php/main/article/view/609

7 Apsimet, N.M. (2025). Crimes involving deepfake in online fraud and the challenges of proving them. Bulletin of the
Institute of Legislation and Legal Information of the Republic of Kazakhstan, 3 (80), 357-368.

8 Nowak, A., Toth, B., & lonescu, A. (2025). Legal Challenges of Deepfakes: Liability, Harm, and Regulatory Responses.
Legal Studies in Digital Age. https://jlsda.com/index.php/Isda/article/view/306

9 Deloitte 2024 Financial Services Industry Predictions: Al Expected to Transform Retail Investing, Increase Banking Fraud
and Drive New Insurance Market; Climate Change Expected to Further Increase Insurance Costs for Commercial Real Estate.
deloitte.com. Retrieved from https://www.deloitte.com/us/en/about/press-room/deloitte-2024-fsi-predictions.html

156 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


https://www.ic3.gov/
https://www.europol.europa.eu/operations-services-and-innovation/public-awareness-and-prevention-guides/beware-scams-involving-fake-correspondence-europol
https://www.europol.europa.eu/operations-services-and-innovation/public-awareness-and-prevention-guides/beware-scams-involving-fake-correspondence-europol
https://www.mcafee.com/
https://special.zakon.kz/cyber_fraud
https://jlsda.com/index.php/lsda/article/view/306?utm_source=chatgpt.com
https://www.deloitte.com/us/en/about/press-room/deloitte-2024-fsi-predictions.html

Legal regulation and liability for...

10 Davey, O.M., & Sauerwein, L. (2025). Deepfake in Online Fraud Cases: The Haze of Artificial Intelligence’s Accountability
Based on the International Law. Sriwijaya Crimen and Legal Studies. Retrieved from
https://journal.fh.unsri.ac.id/index.php/SCLS/article/view/2654?utm_source=chatgpt.com

11 (2025). Ob iskusstvennom intellekte. Zakon Respubliki Kazakhstan ot 17 noiabria 2025 goda Ne 230-VI1Il ZRK [On Artificial
Intelligence. Law of the Republic of Kazakhstan dated November 17, 2025 No. 230-VIIlI ZRK]. adilet.zan.kz. Retrieved from
https://adilet.zan.kz/rus/docs/Z2500000230 [in Russian].

12 (2014). Ugolovnyi kodeks Respubliki Kazakhstan ot 3 iiulia 2014 goda Ne 226-V [Criminal Code of the Republic of
Kazakhstan dated July 3, 2014 No. 226-V]. online.zakon.kz. Retrieved from https://online.zakon.kz/Document/?doc_id=31575252 [in
Russian].

13 (1999). Grazhdanskii kodeks Respubliki Kazakhstan (osobennaia chast). Kodeks Respubliki Kazakhstan ot 1 iiulia 1999 goda
Ne 409 [Civil Code of the Republic of Kazakhstan (Special Part). Code of the Republic of Kazakhstan dated July 1, 1999 No. 409].
adilet.zan.kz. Retrieved from https://adilet.zan.kz/rus/docs/K990000409 [in Russian].

14 (2014). Ob administrativnykh pravonarusheniiakh. Kodeks Respubliki Kazakhstan ot 5 iiulia 2014 goda Ne 235-V ZRK [On
Administrative Offenses. Code of the Republic of Kazakhstan dated July 5, 2014 No. 235-V ZRK]. adilet.zan.kz. Retrieved from
https://adilet.zan.kz/rus/docs/K1400000235 [in Russian].

15 Romero-Moreno, F. (2025). Deepfake detection in generative Al: a legal framework proposal to protect human rights.
Computer Law & Security Review. Retrieved from
https://www.sciencedirect.com/science/article/pii/S2212473X25000355?utm_source=chatgpt.com

16 Chesney, R., & Citron, D. (2019). Deep Fakes: A Looming Challenge for Privacy, Democracy, and National Security.
California Law Review, 107, 1753-1819. https://doi.org/10.2139/ssrn.3213954

17 Westerlund, M. (2019). The Emergence of Deepfake Technology: A Review. Technology Innovation Management Review, 9,
40-53. https://doi.org/10.22215/timreview/1282

18 Lumen, C. (2025). Deepfakes and the Limits of Law: a comparative analysis of regulatory frameworks in the U.S., EU, and
China [Deepfakes and the Limits of Law: a comparative analysis of regulatory frameworks in the U.S., EU, and China]. Journal of
Advanced Artificial Intelligence, 2 (3), 1-7.

Information about the authors

Saktaganova Akmaral Bakytovna — PhD, Senior Lector of the Department of Criminal Law
Disciplines, L.N. Gumilyov  Eurasian  National  University, Astana, Kazakhstan; e-mail:
aridnissakta.11@gmail.com

Saktaganova Indira Sovetovna — Doctor of Law, Professor of the Department of Constitutional and
Civil Law, L.N. Gumilyov Eurasian National University, Astana, Kazakhstan; e-mail: saktaganova@enu.kz

Cepus «[lMpaBo». 2026, 31, 2(122) 157


https://journal.fh.unsri.ac.id/index.php/SCLS/article/view/2654?utm_source=chatgpt.com
https://adilet.zan.kz/rus/docs/Z2500000230
https://online.zakon.kz/Document/?doc_id=31575252
https://adilet.zan.kz/rus/docs/K990000409_
https://adilet.zan.kz/rus/docs/K1400000235
https://www.sciencedirect.com/science/article/pii/S2212473X25000355?utm_source=chatgpt.com
https://doi.org/10.2139/ssrn.3213954
https://doi.org/10.22215/timreview/1282
mailto:saktaganоva@enu.kz

https://doi.org/10.31489/2026L.2/158-172
UDC 347.97/.99:343.10 Received:06.02.2026 | Accepted:01.03.2026 | Published online:30.06.2026

N.V. Sidorova' @, V.V. Filin®

! Karaganda National Research University named after academician Ye.A. Buketov, Karaganda, Kazakhstan;
2Karaganda University of Kazpotrebsoyuz, Karaganda, Kazakhstan
(E-mail: Sidorova_Natalya@ksu.kz, v.filin@keu.kz)
1ORCID ID 0000-0002-8723-6221, Web of Science Researcher ID: AAR-6585-2020,
Scopus Author ID: 59539374900,
0ORCID ID 0009-0004-3142-4209

Comparative study of artificial intelligence in judicial activity

The purpose of this article is to conduct a comparative analysis of trends and practices in the use of artificial
intelligence technologies in the justice sector in foreign countries, as well as to develop a framework for ex-
trapolating international experience within the context of a comparative study. The research methodology is
based on a comparative method, which serves as a fundamental tool for identifying best practices and corre-
lating them with existing capabilities in the Republic of Kazakhstan in order to determine areas for extrapola-
tion. The study employs methods of system analysis, as well as logical-legal, and theoretical-legal analysis of
international experience, including the identification of both positive and negative aspects. The main conclu-
sion of the study is that the pace of development of artificial intelligence technologies does not allow states to
ignore their relevance for progressive development. Only bold and radical decisions to integrate artificial in-
telligence into various spheres of the state and society are the key to national success, provided that such im-
plementation is carried out in compliance with ethical aspects and legal regulations. Proposals for extrapolat-
ing best practices have practical significance in implementing the priority trend of digital transformation as-
sociated with the use of artificial intelligence.

Keywords: artificial intelligence, neural networks, justice, access to justice, digitalization, law enforcement,
legal processes, extrapolation of foreign experience, comparative study.

Introduction

Artificial intelligence and neural network technologies are developing rapidly, and at a certain point,
they have become a race in which Kazakhstan must not only keep up with the leaders but also strive to be-
come one. Given that our country has relatively recently joined the process of integrating artificial intelli-
gence into various fields, a comparative study of the experience of foreign countries in using artificial intelli-
gence technologies in judicial proceedings seems relevant. The global significance of artificial intelligence
technologies is objectively confirmed by global financial flows on artificial intelligence. According to the
Global Al Report, these expenditures will double in 2024 compared to 2023, averaging $2.5 million per
company. As noted in the Artificial Intelligence Development Concept: “By 2030, global GDP is projected
to increase by 14 % due to artificial intelligence, which, according to a PwC study, is equivalent to an addi-
tional $15.7 trillion. That is, in the changing trends of the global economy, the biggest commercial oppor-
tunity is artificial intelligence” [1].

The Concept for the Development of Artificial Intelligence for 20242029 sets forth a new national vi-
sion: “utilizing the transformative power of artificial intelligence to develop human capital, stimulate re-
search and development, foster a thriving startup ecosystem, and engage leading corporations in collabora-
tive efforts to ensure Kazakhstan’s position as a global leader in artificial intelligence [1].

Judicial practice is a sensitive area where digitalization has been underway for two decades. Digitaliza-
tion in this area has gone through various stages, previously explored by one of the authors of this article.
The current stage is the introduction of artificial intelligence into legal processes, judicial, and law enforce-
ment activities [2; 54]. Against the backdrop of accelerating artificial intelligence implementation in judicial
practice, academic interest in studying best practices is increasing. A comparative study of international ex-
perience in this area allows us to analyze global trends in the use of artificial intelligence technologies in the
legal sphere and substantiate promising areas for the extrapolation of international experience.

The purpose of this study is to comparatively analyze the legal framework and practices for the applica-
tion of artificial intelligence technologies in judicial practice in foreign countries and to identify possible are-
as for the extrapolation of best practices in the Republic of Kazakhstan.

* Corresponding author. E-mail: Sidorova_Natalya@ksu.kz
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Comparative study of...

The purpose of the study determines the following research objectives:

- comparative analysis of trends and practices in the use of artificial intelligence in judicial practice in
foreign countries;

- comparative analysis of the legal framework regulating artificial intelligence;

- formulation of promising areas for the extrapolation of best practices in the use of artificial
intelligence in judicial practice in the Republic of Kazakhstan.

Issues of digitalization in the legal sphere are studied in the works of Ida Koivisto, Riikka Koulu, Stefan
Larsson [3; 1]; Shepitko, V., Shepitko M., Latysh K., Kapustina M., Demidova E. [4; 135];
Idrysheva S.K. [5; 72]; Inozemcev M.l. [6; 8]; Mefodeva K.A. [7]; Konobeevskaya I.M. [8];
Sarpekov R.K.[9; 12]; Sidorova N.V., Serikbaev AM. [2; 54]; Sulejmenov M.K. [10];
Fedorchenko S.N. [11; 161] and others. The works of these authors have an industry focus and are devoted to
the study of digitalization issues in the context of a separate industry and a separate group of legal relations,
or within the framework of a separate institution (body).

The works of the following authors are devoted to the study of artificial intelligence in the legal field:
Amijanc K.A., Chemerinskij K.V. [12; 49]; Ahmetzakirov N.R. [13]; Buglaeva E.A. [14; 7],
Karpika A.G. [15; 130]; Klychev R.A., Mankieva A.V. [16; 57]; Morhat P.M. [17]; Sidorova N.V.,
Dulatbekov N.O., Kusainova L.K. [18; 78]; Temirbekov Zh.R. [19; 142]; Tlembaeva Zh.U. [20; 61];
Sherstoboev O.N., Miheeva 1.V. [21; 178]; Shul'gin E.P. [22; 179] and others. Nevertheless, the dynamic
development of technologies and the legal framework for regulating artificial intelligence are causing
scientific research to lag behind the implemented tracks of digital modernization.

Publications in the field of integration of artificial intelligence into judicial and law enforcement
activities based on comparative studies belong to the following authors: Calo R [23]; Castillo del A.P.F. [24;
11]; Hilgendorf E., Kim M. [25]; Felipe Calderon-Valencia, Juan-Jose Perez-Montoya, Fausto Santos de
Morais [26; 143]; Birjukov P.N. [27; 79]; Galkina N.M., Kuznetcova D.V., Vorob'ev M.A. [28; 35];
Kashkin S.Ju. [29; 151]; Shahnazarova Je.A. [30; 34]; Sheveleva K.V. [31; 448]. In the domestic scientific
school, a comparative study of artificial intelligence in legal processes, judicial and law enforcement
activities has not been conducted. Some domestic scientists in their scientific publications on the use of
artificial intelligence in the legal sphere reveal foreign experience, but in the context of the related topic
under consideration, for example, Konusova V.T. [32; 48]; Simonova V., Seitova A., Aubakir zZh. [33];
Adilov S.A., Shul'gin E.P. [34; 4]. Significant independent scientific studies of artificial intelligence in
judicial activity in a comparative aspect have not been conducted in domestic legal science, which is due to
the novelty of the institution of “artificial intelligence” as an object of legal regulation, and, consequently, an
object of scientific and legal research.

Particular attention is being paid to artificial intelligence technologies at the state level, and the im-
portance of the country’s innovative development is also reflected in the draft Constitution of the Republic of
Kazakhstan [35]. Analysis of conceptual documents on digital transformation [36] and artificial intelligence
development [1] shows that the implementation of the digital transformation indicators stated in these docu-
ments should be carried out, including through best practices.

We believe that the need for scientific research in this area is obvious, and this determines the relevance
and scientific novelty of this article. This comparative study of artificial intelligence in judicial activity fills a
gap in Russian legal science. The formation of the national scientific school on issues of artificial intelli-
gence in law and legal activity is at the initial stage of formation, which is due to the novelty of the technolo-
gy of artificial intelligence in the global sense, as well as applied to such a sensitive area as justice. The sci-
entific novelty of the work consists in the study of theoretical approaches to the formation of a separate di-
rection of digital modernization of judicial activity through the use of artificial intelligence technologies, as
well as the generalization of advanced practices in the field of using artificial intelligence in judicial activity.
The practical significance of the study lies in identifying the prospects for extrapolation, formed on the basis
of best practices, experience in using artificial intelligence technologies in law, as well as in identifying the
barriers and risks of these processes.

Methods and materials

The research methodology is based on a comparative method, through which an analysis of the legal
framework and practices of integrating artificial intelligence into the judicial system was conducted, which

Cepus «[lMpaBo». 2026, 31, 2(122) 159



N.V. Sidorova, V.V. Filin

allowed us to correlate the research results with the conceptual directions of innovative development of judi-
cial activity in Kazakhstan. The comparative research method is successfully complemented by fundamental
methods based on the analysis and synthesis of legal knowledge. A logical-legal and theoretical-legal analy-
sis of international experience made it possible to identify existing doctrinal approaches and best practices in
the topic under study. Systemic and structural analyses, in addition to the comparative method, expanded the
possibilities for formulating proposals for extrapolating international experience in Kazakhstan. The use of
this methodology made it possible to realize the research objectives and achieve the stated goal. The theoret-
ical basis of the study includes publications on the stated topic. The legal basis of the study consists of legal
acts of foreign states and the Republic of Kazakhstan, in the context of an analysis of the legal prerequisites
for the use of artificial intelligence technologies in judicial activity. The empirical basis includes materials
from scientific missions to Dubai (UAE) and Shanghai (China).

Results

A comparative study of international experience in integrating artificial intelligence technologies into
judicial practice demonstrates that defining conceptual priorities for digital transformation and developing
institutional tools for implementing these areas, both strategically and in the near term, are key to the devel-
opment of artificial intelligence technologies. A key component of the successful integration of artificial in-
telligence into various spheres is the development of a legal framework and the creation of relevant legisla-
tion.

The conducted doctrinal analysis shows that polar approaches to the use of artificial intelligence in judi-
cial and law enforcement activities have been formed in the scientific environment.

1. Assistive aspect of introduction of technologies to artificial intelligence. Solomatina A.G. adheres to
this position [37; 97] and Kartashov I.1. [38; 75]. That is, the main purpose of using artificial intelligence is
improvement and assistance in the implementation of the functions of a judge, investigator, police officer,
etc., as well as the implementation of consulting activities, document processing, and analytical work.

2. Full replacement of participants in criminal proceedings with artificial intelligence technologies. This
prospect of applying artificial intelligence in judicial and law enforcement activities is substantiated in the
publications of Gavrilin A.V., Filatov A.A. [39], Gordeev A.Ju. [40; 123].

A critical analysis of these approaches shows that at the current stage of the development of artificial in-
telligence technologies and their application in judicial and law enforcement activities, according to the re-
search of advanced practices, it shows that these technologies have an auxiliary aspect and are aimed at the
complete replacement of a person in the justice system. However, the dynamics of the development of artifi-
cial intelligence technologies, the format of their use, can exclude the reliability of forecasts, supporters of
the second approach. In this case, only time can prove or disprove the forecast of full replacement of a per-
son in court proceedings.

The author’s position on this issue is the adoption of the auxiliary function of artificial intelligence in
judicial and law enforcement activities, the effectiveness of which is confirmed by foreign experience. Ac-
cording to the authors, the complete replacement of human units with artificial intelligence contradicts the
principles of justice and its essence.

While foreign countries’ practices in using artificial intelligence in judicial practice have their own
unique characteristics, there is a universality in the trends of using artificial intelligence in courts across the
globe (Tab. 1) [41].

Table 1
Trends in the use of artificial intelligence in foreign courts
Ne | Direction of use State Functional
1 |Informatization USA automatic recognition of documents submitted by the parties
and systematization case materials analysis (eDiscovery)
Brazil document systematization (Victor system)
China analysis of visual evidence, processing of scanned documents

United Kingdom |improving the efficiency of electronic document management (HMCTS
Digital Case System)

European Union |improving the efficiency of electronic judicial document management
Netherlands electronic document management
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Continuation of Table 1

2 |Search for legisla-
tion
and judicial practice

China

automatic search for court decisions on similar cases (Pkulaw)

intelligent search of relevant legal norms (Pkulaw)

search with analysis of meaning at the level of articles, points, para-
graphs and sentences (Pkulaw)

Brazil

search for judicial precedents

United Kingdom

searching for information in legal archives and repositories

France

an internal state semantic search engine used by courts and law enforce-
ment agencies

3 |Document project
designer

China automatic generation of draft procedural documents

preliminary generation of draft court decisions

provides recommendations for sentencing based on the case
Brazil intelligent generation of draft documents (draft court decisions)
Argentina preliminary generation of draft court decisions (Prometea system)

Netherlands

in-depth data mining of text documents and their processing

generating document templates

4 |Routine tasks China automatic generation of court hearing minutes
automatic speech-to-text transcription
automatic recognition of speakers and the content of a court hearing
the ability for judges and parties to view the transcribed text in real time
automatic calculation of interest (costs)
India translation of court documents into other languages
UAE blockchain technology aimed at reducing financial costs and expediting the en-
forcement of court decisions
access of the parties and the legal community to court documentation
5 |Predictive justice |[USA an algorithm predicting the correct decision of the US Supreme Court
with 70 % accuracy
USA cautious attitude towards predicted justice
Canada cautious attitude towards predicted justice

United Kingdom

79 % predictability of European Court of Human Rights decisions

European Union

private companies (lawyer investment pools) are buying the results of
predictive forensic analytics

Netherlands

predictive forensic and law enforcement analytics

France preventive forensic analytics systems for private law firms
6 |Intelligent answers |China answers to legal questions based on the knowledge base
to legal questions  |USA intelligent responses to legal questions, supported by judicial precedent
and legal norms (Ross system, “robot lawyer”)
France Al-powered chatbots

Some of the aforementioned trends in the implementation of Al systems in judicial practice are also
present in Kazakhstan. For example, automated judicial workstations; digital analytics of judicial practice;
robotic automation of certain processes (authorizing travel restrictions, issuing court orders for alimony col-
lection); and the execution of routine tasks. However, the predictive justice system, developed using artificial
intelligence tools by one of the study’s authors, remains to be tested.

The use of artificial intelligence in the judicial system in most countries is in the early stages of its inte-
gration. An analysis of trends in the use of artificial intelligence in foreign countries revealed that a pool of
leading countries has emerged, and these countries are developing best practices that are subsequently ex-
trapolated to other countries.

Priority practices that, according to the authors, can be extrapolated in the near future in Kazakhstan:

1. In the field of digital support for judicial activities:

- automated analysis of case materials, including document recognition and processing;

- smart validation of documents and visual materials;

- smart systematization of case materials;

- improved efficiency of electronic document management.

2. “Smart search” for relevant legislation and judicial practice.

3. Document designer (in the advisory context):

- automatic generation of a draft court decision;
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- automatic generation of a court document to assist the parties;

- automatic generation of draft procedural documents;

4. Routine tasks:

- automatic preparation of court hearing minutes;

- automatic transcription of speech to text;

- automatic calculation of legal costs;

- automatic translation of court documents into other languages;

- expediting the enforcement of court decisions.

5. Predictable justice, including for the purpose of financing legal costs.

6. Legal assistance to the public.

The implementation of certain areas of artificial intelligence in the justice system will be carried out
within the framework of the targeted funding program “Innovative approaches to ensuring access to justice
for the population of the Republic of Kazakhstan, using artificial intelligence tools” and the completion of
work on the digital platform LegalExpert.kz (https://legalexpert.kz/request), created on the basis of artificial
intelligence [42; 80].

Discussion

At an extended government meeting on January 28, 2025, Prime Minister K. Tokayev instructed to in-
tensify efforts to develop artificial intelligence and implement it in the activities of government agencies and
national companies [43]. Issues of artificial intelligence and the importance of its integration into various
spheres of Kazakhstan™s life are addressed by the Head of State in the overwhelming majority of his speech-
es, messages, interviews, and other publications.

The United States and China occupy leading positions in the development of artificial intelligence tech-
nologies. Legal processes, judicial, and law enforcement activities are also among the clusters subject to
digital transformation in these countries, including in the direction of integrating artificial intelligence. Ac-
cording to I.A. Filipova, “In the Al technology race, countries compete on three indicators:

1. The level of artificial intelligence development, with the United States leading the way, and China in
second place.

2. The pace of artificial intelligence development, with China firmly in the lead, and the United States
lagging behind.

3. The level of legal regulation of artificial intelligence; according to this indicator, China and the Euro-
pean Union occupy leading positions” [42; 80].

In 2017, China adopted a Next-Generation Artificial Intelligence Development Plan, which set an ambi-
tious goal of achieving global leadership in this field by 2030. An important aspect worth noting is the insti-
tutional support for the plan’s implementation, which included the establishment of an Advisory Committee
on Artificial Intelligence Strategy within the Ministry of Science and Technology of the People’s Republic of
China. Currently, regulatory functions in the field of artificial intelligence are vested in the Cyberspace Ad-
ministration of China [44; 46].

The development of artificial intelligence technologies in the PRC occurred in parallel with the for-
mation of a legal framework. The legal basis for regulating the development of artificial intelligence in China
includes the following acts: The Cybersecurity Law of the PRC of November 7, 2016 (came into force on
June 1, 2017); the 2018 White Paper on Artificial Intelligence Standardization; the 2019 Beijing Principles
on Artificial Intelligence; the 2021 Code of Ethics for Next-Generation Artificial Intelligence; Regulations
on the Administration of Deep Synthesis Internet Information Services dated November 25, 2022 (came into
effect on January 10, 2023) and others [44; 46].

China’s list of legal acts regulating artificial intelligence includes not only policy documents but also
legislative and bylaws. Particular attention should be paid to bylaws (regulations) regulating the technologi-
cal, generative, and algorithmic aspects of artificial intelligence. The authors believe the key provisions of
these documents should be studied in more detail to determine the prospects for their adoption in Kazakh-
stan’s legal framework:

- labeling of generated content;

- registration of artificial intelligence algorithms;

- prohibition of the use of artificial intelligence to create fake news;

- prohibition of monopoly of artificial intelligence platforms; Prohibition of discriminatory tags in arti-
ficial intelligence algorithms;

- consumer right to disable algorithmic platforms, etc.
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The use of artificial intelligence in legal processes, judicial, and law enforcement activities in China is
under special management by generative artificial intelligence services. Thus, the integration of artificial in-
telligence into court operations, according to the documents under review, must be done cautiously and in
compliance with copyright [45]. This means that content generated by artificial intelligence and used by the
court or other legal community, including law enforcement agencies, is protected by copyright. This is asso-
ciated with the commercialization of the results of companies developing algorithms for generating content
in legal processes, judicial, and law enforcement activities.

China’s experience in applying artificial intelligence in judicial activities is indicative, and includes the
following clusters:

1. Strategic priorities for modernizing China’s judicial system through the introduction of artificial in-
telligence technology (implementation of the “Smart Court” concept, as well as the formation of the “Guide-
lines of the Supreme People’s Court of China on the Application of Artificial Intelligence in Judicial Activi-
ties”).

2. Technological foundations (Table 2).

Table 2
An overview of key Al technologies and their application in China’s judicial system
Artificial intelligence technologies Specific judicial application Examples
Natural language processing (NLP)  |understanding legal texts, analyzing court records, [Pkulaw, Shanghai Supreme Court Sys-

tem
Pkulaw, Shanghai Supreme Court Sys-
tem, 206 System

converting natural language into legal language
case selection, intelligent sentencing, evidence
analysis, document generation, pattern identifica-
tion

processing and analysis of huge amounts of legal
information, identifying trends, and supporting
decision-making

analysis of visual evidence, processing of scanned
documents

Machine Learning

Big Data Analytics Pkulaw, Artificial Intelligence in Envi-

ronmental Justice

Image Recognition Shanghai Supreme Court System

3. Artificial intelligence in judicial decision-making (assisted generation and review of legal documents
using artificial intelligence; sentencing support using artificial intelligence and discretionary guidance; case
selection).

4. Artificial intelligence in trial preparation and courtroom support (intelligent systems for pre-trial pro-
cedures and evidence management; a “mart litigation” ecosystem that goes beyond protocol and encom-
passes a range of artificial intelligence tools to assist judges).

5. Key platforms and systems (e.g., Pkulaw, the “206” system, etc.). Pkulaw is an artificial intelligence-
based platform that has evolved from a legal information search system created in 1985 to a platform that
actively utilizes artificial intelligence. Pkulaw’s goal is to make legal services more professional, accurate,
and intelligent (Table 3).

Table 3
An overview of Pkulaw’s Al-powered litigation support features

Pkulaw’s artificial intelligence function

Description of functionality

The corresponding system (module)
Pkulaw

Intelligent determination of guilt and
imposition of punishment

provides recommendations for sentencing based on
the case

FABAO Zhixing

Selection of precedents

recommends similar previously considered cases

Smart Justice Business Platform
FABAOQ Zhixing

Intelligent document generation

assists in drafting legal documents

FABAOQ Zhixing

Recognition of case elements

automatically identifies key elements of the case

Smart Justice Business Platform

Provision of laws and regulations

intelligently selects relevant legal norms

FABAO Zhixing

Analysis of deviations in sentence
lengths

analyzes the proposed sentence for deviations from
standard practice

FABAO Zhixing

Intelligent answers to questions

provides answers to legal questions based on a
knowledge base

FABAO Cloud Service

Intelligent search with semantic analysis

provides search with analysis of meaning at the
level of articles, points, paragraphs and sentences

Pkulaw
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6. The symbiosis of humans and artificial intelligence, based on judicial autonomy and the advisory role
of artificial intelligence (supporting judicial discretion, i.e., artificial intelligence as an auxiliary tool; analyz-
ing the dynamics of judges’ agreement and disagreement with artificial intelligence recommendations).

7. Ethical aspects of the use of artificial intelligence in judicial activities (ensuring data integrity, coun-
tering algorithmic bias and the “black box” problem; mechanisms for responsibility and accountability in
decision-making using artificial intelligence; the implementation of artificial intelligence in parallel with the
adaptation of the legal framework, forming the legal basis for overcoming existing risks).

In the Republic of Kazakhstan, informatization and digitalization are currently the subject of legal
regulation of the Law of the Republic of Kazakhstan “On Informatization” dated November 24, 2015 No.
418-V [46]. However, this is not a single legislative act that regulates this sphere. The array of legal acts in
the field of digitalization and informatization includes not only basic legislative acts, but also subordinate
acts, the number of which is more than two hundred [18; 78]. A large array of normative legal acts was one
of the reasons for the development of the draft Digital Code, which at the time of writing this article was
adopted by the Parliament and signed by the President of the Republic of Kazakhstan), the code did not enter
into force [47]. The project code contains chapter 19 “Guarantee of safe use of technologies (systems) of
artificial intelligence” (15 articles) [48]. In the final version, the Digital Code does not contain independent
chapters containing provisions on guarantees of safe use of artificial intelligence, as adopted by the Law of
the Republic of Kazakhstan dated November 17, 2025 “On artificial intelligence” [49], which is also
connected with the extrapolation of international experience.

The Artificial Intelligence Development Plan, approved by the State Council of the People’s Republic
of China in 2017, defined global goals through 2030 (hereinafter referred to as the Plan) [44]. The Plan
envisages the integration of artificial intelligence into various clusters of the economy and public life. The
Plan does not contain a direct reference to the use of artificial intelligence in the judicial system; however,
the general political basis for the implementation of artificial intelligence in the judicial system is formed
through the objective set out in the Plan: building a “safe, convenient, and smart society” [50].

Unlike China, the legal regulation of artificial intelligence in the United States is fragmented,
unsystematic, and uncoordinated. Until recently, this area lacked a clearly defined national strategy and was
predominantly decentralized [51; 134]. Legislative acts regulating artificial intelligence include: the National
Artificial Intelligence Initiative Act of December 28, 2020; the Artificial Intelligence Training Under the
Workforce Engagement Act of October 17, 2022; the Executive Order of the President of the United States
of February 11, 2019, “On Maintaining American Leadership in Artificial Intelligence”; the Executive Order
of December 3, 2020, “On Promoting the Use of Trustworthy Artificial Intelligence”; and the Executive
Order of October 30, 2023, “On the Safe and Secure Development and Use of Artificial Intelligence”.

The progressive leap in the application of artificial intelligence technologies in the United Arab
Emirates is noteworthy. The main concept being implemented in this country is investing in artificial
intelligence (attracting foreign specialists) and a stated desire to become a leader in this field. In the UAE, a
specialized Ministry of Artificial Intelligence has been established [52], an Artificial Intelligence Council has
been formed [53], and an Artificial Intelligence Center has been opened [54]. In the Republic of Kazakhstan,
a Ministry of Artificial Intelligence and Digital Development was also established in the fall of 2025 as a
tool for extrapolating the experience of foreign countries. Back in 2018, Abu Dhabi launched the first digital
courtroom in global practice. Its features include digital documentary support, remote access to digital court
materials, electronic registration, real-time broadcast recording, etc. In many countries, online justice was a
response to the Covid-19 pandemic; the UAE implemented this system much earlier [55]. ADGM Courts
have implemented blockchain technology, reducing financial costs and expediting the enforcement of court
decisions. It also provides access for parties and the legal community to court documents, which are stored in
digital format on a distributed ledger. A pilot version of this project has been tested in international trade and
commercial cases [56].

One of the problems with the use of artificial intelligence in legal processes, judicial and law
enforcement activities is ethical issues. An example of the “unethical” use of artificial intelligence
technologies, according to a number of authors, is the American Correctional Offender Management
Profiling for Alternative Sanctions (COMPAS) system [28; 35]. The essence of the system is to make a
decision about the possible recidivism of an individual under the jurisdiction’s scrutiny, based on artificial
intelligence algorithms that generate an analytical forecast based on the answers received during
interrogation (other procedural actions), in conjunction with criminal record data and other information.
Research has determined that the system contains discriminatory algorithms, since race influences the
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artificial intelligence’s predictions, according to which black people, compared to white people, are more
often identified as prone to recidivism [57].

An example of a “smart assistant” for supporting legal processes is the American digital technology
Ross. The primary users of this Al system are members of the legal community (attorneys and legal
professionals), who can receive up-to-date answers to legal questions, supported by references to legal norms
and case law. The commercialization of legal services related to artificial intelligence technologies is linked
to predictive justice, which is used by law firms.

Predictive justice is also a new format for legal processes and judicial activity in the European Union.
Artificial intelligence technologies minimize the labor costs of lawyers, thereby improving productivity [58].
Predictive justice predicts case outcomes based on machine learning algorithms that analyze large data sets.
This prediction serves as a trajectory for formulating a case position, within which the financial prospects
and financial costs of the case can also be assessed. According to a study, the effectiveness of artificial
intelligence in predicting case outcomes is 80 % [59]. How effective is this indicator of a machine-generated
case outcome prediction? It seems advisable to conduct research in this area based on testing predictive
justice systems and real-world judicial practice. This, in turn, will require time resources for a more
comprehensive and reasoned analysis of existing judicial practice and artificial intelligence forecast data [42;
80].

Predictive analytics is another area of artificial intelligence application in law enforcement agencies,
which exists in Austria, the Netherlands, and France. In these countries, artificial intelligence is also used in
electronic document management and archival management, enabling information retrieval and analysis
relevant to the task at hand. However, in terms of the effectiveness and scope of Al-generated predictive
analytics used by law enforcement agencies, EU countries lag behind the United States, China, and the
United Kingdom (with the exception of the Netherlands) [60].

Predictive analytics is a tool that eliminates “subjectivity” and “bias” and is aimed at developing a
“preemptive model” of law enforcement activities, which is actively used by law enforcement agencies in the
European Union, individual Asian countries, and the United States (Table 1). Artificial intelligence makes it
possible to create a model of an object of interest to law enforcement activities and proactively respond to
emerging risks and threats based on big data analysis. For example, the Shanghai Pudong District Prosecu-
tor’s Office has integrated more than 17,000 cases since 2015 (for the following crimes: credit card fraud,
dangerous driving, intentional damage, theft, fraud, hooliganism, obstruction of official duties) to analyze the
information and develop leads in criminal cases, the accuracy of which, according to published data, is
97 % [61]. The positive aspects of the “Al prosecutor” include assistance to prosecutors, relief from a large
caseload, reliable forecasts, and the redirection of prosecutorial efforts to other tasks. The main drawback is
that the Al prosecutor is trained based on previously downloaded data, without taking into account modern
realities. This factor is the key to the current rejection of predictive analytics.

Conclusions

A comparative study of international practices shows that artificial intelligence technologies, on the one
hand, have innovative potential and are aimed at the technological modernization of processes and proce-
dures in various fields, including the judiciary. On the other hand, the different approaches of states to inte-
grating artificial intelligence into judicial activity are primary factors in choosing the format and direction of
integrating artificial intelligence into judicial activity, taking into account potential risks. The conducted
study allowed us to formulate the following conclusions:

- artificial intelligence is a tool for digital development, and states must create the legal, organizational,
and technological conditions for the successful use of this tool;

- state leadership in the global context involves a complex set of components, including innovative
transformations based on artificial intelligence and neural networks;

- a group of leading states in the field of artificial intelligence determines trends and directions for the
implementation of artificial intelligence, including in the judicial sphere;

- the digital transformation of judicial activity is entering a qualitatively new direction, including the
use of artificial intelligence tools;

- successful integration of artificial intelligence into all areas, including judicial activity, is possible
through combining state priorities with the active involvement of the commercial sector (technology, in-
vestment, specialists, commercialization, etc.);
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- the Republic of Kazakhstan, in light of adopted strategic documents, plans to take a leading position in
the field of innovation using artificial intelligence;

- key areas of application of artificial intelligence in judicial activity in foreign countries: systematiza-
tion and informatization; smart assistance to judges and other participants in the process; predictive justice;
documentation of judicial activity; performance of routine tasks;

- extrapolation of best practices in the application of artificial intelligence in judicial activity should oc-
cur through the prism of domestic law, with respect for human rights and the implementation of ethical prin-
ciples;

- best practices in the application of artificial intelligence in judicial activity can be transformed into
Kazakhstani practice only after their testing and research into the effectiveness of these technologies;

- content generated by artificial intelligence for judicial purposes must be protected by copyright, which
will require amendments and additions to this area of domestic law.
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Comparative study of...

SKCTpANoNALMsIIay calagapblH aHblkTay yiuiH Kasakcran PecrmyOnukacbiHparsl 6ap MyMKiHIIKTEpMEH
OalIaHBICTBIPYIIBI HETI3r1 Kypajil. 3epTTeyle >KYHemiK Tajgay, XanbIKapalblK TOHKIPHOCHIH JOTHKAJIBIK-
KYKBIKTBIK JKOHE TCOPHUSIIBIK-KYKBIKTBIK TaJlIay 9IICTEepl OH JKOHE TepiC acleKTiIepi aHBIKTay TYPFBICHIHAH
KOJIIaHBUIABL. 3epTTey IPOIECiHIe HEri3[eNreH Herisri KOPBITBIHABI MBIHAJA: >KacaHIbl HWHTEIIIEKT
TEXHOJIOTMSUIAPBIHBIH JaMy KapKbIHBI MEeMJIEKETTepre OJapblH YAeMell JaMyFa JereH CYPaHBICHIH ellieMeyTe
MYMKiHOIK Oepmeiini. Tek MemiekeT IIeH KOFaMHBIH OaplibIK cajlajlapblHa JKacaHAbl WHTEIUIEKTI
HHTeTpanysuiay OOHBIHIIA OATHLT XKoHe TyOereiii memimaep Fana MeMJIeKeT TaOBICHIHBIH KiITi 60J1aIbl, OHBI
€HIi3y STHKAJIBIK AaCIeKTLIep MEH KYKBIKTBIK peTTeyre CoHKec >Ky3ere achlpbulybl THic. EH y3aik
TOKIpHOenepAl KCTpanoIAnusuiay OOWBIHIIA YCHIHBICTAp KacaHIbl MHTEIUICKTI NalaaganyMeH OaliIaHBICThI
GPIIBIK TpaHCHOPMALMSHBIH 0aChbIM YPJICIH XKY3€ere achlpy/a NpaKTUKAIbIK MAaHBI3Fa HE.

Kinm ce30ep: xacaHIbl MHTEIUIEKT, HEHPOHABIK JKENIep, COT TOpeNiri, coT TepeiiriHe KOJDKeTIMILTIK,
UGpIaHABIpy, KYKBIK KOJNIaHY, KYKBIKTBIK IIpOIleCTep, MITENIIK TXKIPpHOEHI JKCTparossnusiay,
CaJIBICTBIPMAIIBI 3epTTeyIIep.

H.B. Cunoposa, B.B. ®unun

KomnapaTtuBHoOe Hcc/iel0BaHHE HCKYCCTBEHHOI0 HHTEJLIEKTA B Cy/1e0HOI
NesiTeIbHOCTH

Ilens cTaTbu — CpaBHUTENBHBIM aHATU3 TEHACHUUH U MPAKTUK MCIONb30BAHUS TEXHOIOTUNH UCKYCCTBEHHO-
TO MHTEJUICKTa B 3apyOEXKHBIX CTpaHax B cepe mpaBocynus, a Takxke GopmupoBanue ¢peiiMa HarpaBIeHHH
SKCTPATOIBIUH 3apyOeKHOTO OMBITa B KOHTEKCTE KOMITAPATHBHOTO UCCIEIOBaHUA. METOMOMOTHS UCCIe0-
BaHMs OCHOBBIBACTCS HA CPABHUTEILHOM METOJIC, KOTOPBIH ABJIsACTCS 0A30BBIM M MO3BOJISIET ONPEICIHTH Ie-
PEIOBBIC TIPAKTHKH, COOTHECTH MX ¢ MMCIOIIUMIECS BO3MOXKHOCTAMH B PecnyOnmke Kasaxcran miist onpene-
JISHUsI HaNpaBJICHUH HKCTpanoisiuuu. B mpouecce uccnenoBanus MPUMEHSIIOTCS METOABI CUCTEMHOTO aHaJu-
3a, JIOTHKO-TIPABOBOT'0 M TCOPETUKO-TIPABOBOTO aHAJIM3a 3apy0CIKHOTO OMBITA, B TOM YHCIEC B KOHTEKCTE OII-
peneneHus MOJOKUTENBHBIX U OTPHLATEIBHBIX aclieKToB. OCHOBHOM BBIBOJ, KOTOPBIH 0OOCHOBAH B MPOIIEC-
Ce HMCCIICHOBAHMs, 3aKII0OYACTCS B TOM, YTO TEMITbl Pa3BUTHS TEXHOJOTHH MCKYCCTBEHHOTO MHTEIICKTA HE
MO3BOJIIOT TOCYAaPCTBAM UTHOPHPOBATH UX BOCTPEOOBAHHOCTH B MOCTYIATEIBHOM Pa3BUTHH. TOJBKO cMe-
JIBIE ¥ KapJMHAIBHBIE PEIICHUS] HHTETPALIHA UCKYCCTBEHHOTO HHTEJUIEKTa BO Bee chephl HyHKIMOHUPOBAHUS
rOCy/apcTBa U OOIIECTBA ABJISIOTCS 3aJI0TOM YCIEUIHOCTH TOCYIapCcTBa, pealn3alys KOTOPBIX J0IKHA 0CY-
HIECTBIATHCS C COOMIOICHUEM 3THYECKUX ACMEKTOB U MPHU MPABOBOM PETYIUPOBaHUU. [IpeioKeH s Mo IKC-
TPanoJSILIMK MEePEIOBBIX MPAKTUK UMEIOT MPAKTUYECKOE 3HAYCHHE B pealin3allud MPUOPUTETHOTO TpPeHAA
udpoBoit TpaHcHopMaIIKK, CBI3aHHOTO C HCIOJIb30BAHUEM UCKYCCTBEHHOTO MHTEIUICKTA.

Kniouesvie cnosa: NCKyCCTBEHHBIH WHTEIUIEKT, HEHPOHHBIE CETH, IPABOCYINE, AOCTYII K IIPABOCYAUIO, IH(-
pOBU3AINA, MIPABOOXPAHUTENbHAS JEATEIbHOCTh, IOPUANYECKHE MPOIECCH], IKCTPAMONALHS 3apyOeKHOTo
OIIBITA, KOMITAPAaTHBHOE HCCIICIOBAaHNUE.
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