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Poab cpeactB maccoBoii nHpopmManuu B GOpMHUPOBAHUYN 00LETPAKIAHCKOM
HaeHTHYHOCTH (Ha mpuMepe Poccuiickoii @exepaunu u Pecnyosmmku Kaszaxcran)

B crartee paccmarpuBaeTcs poib CHCTEMBI O0Opa30BaHHSA, CPEACTB MACCOBOM HMH(MOPMAIWMU M HHTEPHET-
pecypcoB B (GOPMHUPOBAHUN JIMIHOCTH B YCIOBHAX IU(POBOIL ATIOXH. ABTOPHI IIOIYE€PKUBAIOT, YTO, HECMOTPS
Ha 3HAYMMOCTb CHCTEMBI 00pa30BaHMs B chepe MPOCBEIICHNS, OHA HE MOXET B IIOJIHOI Mepe KOHKypHPOBATh
¢ MomHBIM BiusiHEeM CMMU u nHTepHETa Ha (hOpMHUPOBAHHE COIMANBHON nAeHTHYHOCTH. Oco00e BHUMaHUE
ynensiercs ToMy, Kak WH(OpMaIMOHHBIE pecypchl, BKIIOYAsl TEJEBHUACHHUE, HHTEPHET-IIIAT(GOPMBI U COLH-
JIBHBIE ME/INa, CTAHOBSTCS OCHOBHBIM MHCTPYMEHTOM BO3/CHCTBHS Ha OOIIECTBEHHBIC Y MHIMBUIyalIbHbIC
UJICHTHYHOCTH. B cTaThe aHamM3mpyeTcs, Kak COBPEMEHHBIH YelIOBEK, JaKe MBITasCh N30ekKaTh BO3JIEHCTBHUS
CMM, Hen30eKHO CTAaHOBUTCS 4acThi0 MH(POPMALMOHHOTO MOTOKA, C KOTOPHIM OH CTAJIKUBAETCSl B IHOBCE-
JTHEBHOMW XM3HU. ABTOPHI IPUXOAT K BEIBOJY, 4TO BiusiHue CMU Ha popMupoBaHne connaisHON HACHTHY-
HOCTH CTaJO JOMUHHPYIOMINM, H 3TO BO3AEHCTBHE HEBO3MOXKHO ITOJHOCTHIO HTHOPHPOBATH B YCIOBHUSX CO-
BPEMEHHOW CONMaNbHOU CTpyKTypsl. CMU HrpaioT KIo4YeByro poib B OPMHUPOBAHUH OOIIETPaXIaHCKOU
UICHTHYHOCTH, OCOOEHHO B YCIIOBHUSIX CTPEMHUTENBHOTO Pa3BUTHS TEXHOJOTHI W pacHpocTpaHeHUs HHQOP-
Mmaruu. C yBenMYEeHHEM JOCTyNa K MHTEPHET-pecypcaM M COLMAIBHBIM Me/ra KaXKIbI 4eloBEeK CTal He
TOJIBKO MOTPEOUTENeM, HO U CO3/IaTelieM KOHTEHTA, YTO Pa3MBIBACT TPaJHILMOHHBIE TPAaHUIBI MEXIY MpO-
(beCCI/IOHaJ'IbeIMI/I XKypHaJIMCTaMu U OOBIYHBIMH TI0JIB30BATEISIMU. DTO CO31a€T HOBBIC (bOprI KOMMYHHKa-
IIMU, KOTOPBIE BIHSAIOT Ha BOCHPHATHE OOIECTBEHHBIX IEHHOCTEH M (OPMHUPYIOT TPaKJaHCKYIO MICHTHY-
HocTb. CMU He TOIBbKO HH(POPMHPYIOT, HO ¥ CTAHOBATCS apeHOU IS 00CYXKICHUS ITOJIUTHIECKIX, KYIbTyp-
HBIX M COIMAJBbHBIX BOIPOCOB, B Ha KOJJIEKTHBHOE CO3HaHME M WACHTHU(HKANUIO JTIOAEH ¢ ompenenéH-
HBIMU HaIIHOHAJBHBIMH M TPAXXTAHCKHIMH HealaMu.

Kniouesvie cnosa: rpaxknanckas WISHTHYHOCT, PecryOnmika Kazaxcran, Poccuiickas ®enepanms, cpencraa
MaccoBOi HHPpOpMaIyH, HHHOPMAUOHHBIE PECYPCHI, MYITBTUMEIHIHBIC TaT)OPMBI, THIHOCTb.

Beeoenue

AKTyaJbLHOCTh TeMbl HccJIe10BaHusA. B cOBpeMEHHOM MHpe HEYKIIOHHO IMOBBIIIAETCS JOCTYITHOCTD
nHpopManuy. Pa3BuTHE MHTEPHET-TEXHOJIOTHH Aa&T BO3MOXHOCTH OOpallleHHs HAceJCHUs] K MaTepuaam
OTPOMHOTO KOJIMYECTBA AJIEKTPOHHBIX BEPCUI CPeICTB MaccoBoi nHpopmalnu (nanee — CMMU), nHTepHET-
U3JJaHNH, TeJIeKaHaJIOB U T.J.

* ABTOp-KOppecnonaent, e-mail: marzhan.bilyalova@mail.ru
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Ponb cpeacTe MaccoBoi MHGopMaLuM B (DOPMUPOBaHNUM 0BLLErpaXKaaHCKOW UOEHTUYHOCTH. ..

Bonee Toro, ceromHsi B CO3JaHUM KOHTEHTA YYaCTBYIOT HE TOJBKO MPOQecCHOHAIBHBIC YKYPHAINUCTEI,
HO Y BUEpAIIHUE YATATEIH U 3PUTENN — YBJICUCHHBIE JTIOOUTEIH. DTO HEPEAKO CTUPAET IPaHb MEKIY T'OBO-
PAIIAM U CITyMAOIIM, GopMupys 0coOyr0, TOBEPUTENEHYIO POPMY KOMMYHHUKAITUH.

Wudopmanust urpaeT orpoMHyto posib B hopMupoBaHun JuYHOCTH. CIpaBeJIMBO CKa3aHHOE U B OT-
HOILICHWH TaKOW 3HAYMMOW YacTH JIMYHOCTHOTO OBITHSI, KaK COLMalNbHAs MICHTUYHOCTh M TPaKIAHCKAs
HWIECHTUYHOCTD.

Henp nccnenoBanms: aHaIu3 IOPUINIECKON HAYKH, 3aKOHOJIATENBbCTBA, perynupyromuiero poias CMU B
(hopmMupoBaHUK OOIIETPAKIAHCKON MISHTUYHOCTH M €ro MpakTHYecKoi peanusanuu B Poccuiickoit Dene-
pamun u B Pecniyonnke Kazaxcran.

3agauu Mcciel0BaHMsI: MCCIEIOBAaTh HAyYHBIE TPYIbl, 3aKOHOJATEIbCTBO U IPABOIPUMEHHUTEIbHYIO
npakTuKy B cdepe BozaeiicTBrst CMU Ha GopMupoBanue o0mierpaxx1aHCKOH WASHTHYHOCTH B Poccuiickoit
@Denepanuu u B PecniyOnuke Kazaxcran, chopMynupoBaTh NPeAIOKEHUSI U PEKOMEHIAMU 110 HCCIeqye-
MBIM BOIIPOCaM.

Memoowt u mamepuanst

MeTon07I0THsT UCCIICIOBAHUS ONUPAETCsA Ha OOIICHAyuYHbIe (IMAJCKTUUECKUN, CUCTEMHBIN) U CIICIHU-
aspHbIC ((HOPMaTbHO-IOPUANYECKUH, CPABHUTEIBHO-IIPABOBOM) METOABI U MIPUEMBI U3YUYEHUS U aHAIM3a 3a-
KOHOJIaTEeJIbCTBA U TIPABONPUMEHUTENLHON MPAKTHKH B cpepe TOCYAapCTBEHHOTO YIPaBICHUS.

B Pecnyonuke Kazaxctan mpaBoBOH OCHOBO IUIS peryJIHpOBaHUs OOIIECTBEHHBIX OTHOIICHUN B 00-
JacTH Macc-Menua spisieTcs 3akon Pecyonuku Kasaxcran ot 19 uronst 2024 rona «O macc-menuay [1].

B Poccuiickoit denepanyiyi HOPMaTUBHBIM NPABOBBIM aKTOM, PETYIHPYIOIIUM OTHOLLICHUS MEXIY y4a-
CTHHKaMH MPOU3BOJICTBA MaccoBOM MH(popManuu B Poccuu: MexIy TrocyaapcTBOM, OOIECTBOM, CpelICTBa-
MU MaccoBOW MH(pOpMaLuH (BKJIOYAs YUpenuTess, U34aTels U pelakiyio), aBTOpaMu, rpaxkaaHamu Poc-
cuiickoit denepannu, NCTOYHUKAMHU WHGOPMAIH U IpYyTUMH, sBisieTcs 3akoH Poccuiickoit @enepanuu ot
27.12.1991 ropa B pex. ot 23.07.2025 rona [2].

Teopernueckue u nMpakTHdeckue Bonpockl Bo3aericTBus CMU Ha o0liecTBeHHBIE OTHOLICHHUS! B COBpe-
MEHHOM 0OLIEeCTBE SBISIOTCA OJHUM U3 aKTyaJbHBIX HAalPaBJICHUN IOPUANYECKON HAYKH U IPAKTUKH.

PaccmarpuBaeMoii B HacTosIIel craThe MpoOeMaTHKE MOCBSIICHB BhICTymuieHus [Ipesumenta Pec-
nyonuku Kazaxcran K. -)K. K. Tokaesa [3] u [Ipesunenta Poccuiickoit @enepannu B.B. ITytuna [4].

®enomen BozaericTBusi CMU Ha o0LiecTBEHHbIE OTHOLICHHUS SIBIISICTCS HMPEAMETOM PAacCMOTPEHUS B
HayuHbIX Tpynax Herman E.S., Maxkmosna I'M., T'ankmna JI.B., IlomoBa M.E., Koctomaposa
H.U. Hanpasnennst Bo3zaeiictBus CMU Kazaxcrana Ha STHOMONUTUKY PecrmyOnvMKu HAILIA OTpaXKEHUE B
cratbe CuencHoBu4a B.H., ponb npeccel B hopmMupoBaHum o0IIEro KyJbTYypHOro npocTpaHcTBa Pecy6iu-
ku Kazaxcran ananmusupyer Manunosckuii B.A. B cratee AcbuiraeBoil 3. u Hyposa M. rpaxnaHckas niaeH-
TUYHOCTh PacCMaTPUBAETCS B paMKaX TaKWX KaTeropuil, Kak MaTpUOTH3M, TpaKAaHCKast aKTUBHOCTh, aKTHB-
HO€ MPOSBIICHHUE MTOTUTHUECKOMN KYIbTYPBHI.

Bwmecte ¢ Tem, B cBsi3u ¢ BozpocnM BiusiHneM CMU Ha GpopMupoBanne coluanbHON HASHTUYHOCTH B
ycIoBHAX U(POBOI 310X, 0c000€ BHUMAHUE yIENeTCS TOMY, KaK HH(OPMAaLMOHHBIE PECYPCHI, BKIIOUAs
TEeJNeBUACHUE, MHTEPHET-TUIATQOPMBI M COLMAITBHBIE ME/INA, CTAHOBATCS OCHOBHBIM MHCTPYMEHTOM BO3/ICH-
CTBHA Ha OOILIECTBEHHbIE U MHIMBUAYaJbHbIE HICHTUYHOCTU. BeencTBrue 3Toro akryanusupyercs HeoOxo-
JUMOCTb aHAJIN3a U OLEHKH BO3HUKIINX OTHOIIEHUH U BEIPAOOTKH OpPraHW3allMOHHO-TIPABOBBIX Mep IO BO3-
neiicteuro CMU Ha GopMupoBaHHe COIUATBLHON HJICHTUYHOCTH, COOTBETCTBYIOINICH OCHOBHBIM HaIpaBiie-
HUSIM TIO3UTHBHOM OOIIECTBEHHO-TIOUTHYECKON KU3HH, TPATUIIMOHHBIM OTEUYECTBEHHBIM KYJIBTYPHBIM, HC-
TOPUYECKUM, HPABCTBEHHBIM OPHEHTHPaM, CIIOCOOCTBYIOUIMM OOBEIMHEHUIO HApoJa Ha OCHOBE OOMIMX
LIEHHOCTEM.

Pesynvmameot

1. I'paxxaHckas UASHTUYHOCTH MPENICTABISIET COO0H CBOMCTBO, OTpa)aroliee MPUHAICKHOCTD HH]H-
BHJIa K HAPOAY KaK €IUHOMY II€JIOMY, BHE 3aBUCHMOCTH OT €ro HallMOHAJIBbHOM, KyJIbTYPHON UK PEIUTHUO03-
HOM mpuHaanexxHocTH. OHa OCHOBaHA HAa BOCTIPUATHH OOIINX KyJIbTYpPHBIX, HCTOPUYECKUX, TyXOBHBIX I€H-
HOCTEH, MPUBEP)KCHHOCTH HHTEPECAM CBOETO TOCYIapCTBa, OCO3HAHUM Ce0sl Kak rpaKIaHMHA, CTPEMSIIETO-
Csl OCYIIECTBIIATH CBOM JICHCTBHA BO 0J1aro CTpaHsbl.

2. B aToMm KoHTEKCTE, B yCIoBHsIX ItudpoBoii smoxu, CMU oTBefeHa of1HA W3 KIIOYEBBIX POJICH B yT-
BEPXKIICHUH TPAKIAHCKOW MIACHTUYHOCTH, OCBEIICHUH UCTOPHH, KyJIBTYpbl M Teorpauu CTpaHbl, IPOJBH-
KEHUH TOCYAApCTBEHHOTO s3bIKa, (hopMHUpOBaHUHU 00mIecTBeHHOro cornacusi. CMU BHIMONMHSIOT QYHKIUN
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MIPOCBEIICHHUS U MOOMJIM3AIINH, BIUSI Ha OOIIECTBEHHOE CO3HAHUE U CIIOCOOCTBYS OOBEAMHECHUIO HApOa Ha
OCHOBE OOINHX IIEHHOCTEH M TPEICTaBICHHI.

3. Oxnoii u3 BakHenmmx 3agad CMI, 3akoHOAaTENbHO 3aKpeIUIeHHbIX B Poccuiickoit denepariyu u
PecnyOnuke KazaxcraH, SBIS€TCS CO3/IaHUE COJCPKATEIBLHOIO OTCUSCTBEHHOTO KOHTEHTA, HANIPABICHHOTO
Ha pa3BUTHE JIMIYHOCTH, 00IIECTBa U ToCyaapcTBa. I 'ocyaapcTBy HEOOXOIMMO COBEPIIEHCTBOBATh OpraHm3a-
IIHOHHO-TIPAaBOBOM MEXaHN3M, 00€CIICUNBAIOIINIA pPacIIUPEHHE TTO3UTHBHOW poiin oTedecTBeHHRIX CMU B
(hopMUPOBaHWY OOIErPAKITAHCKON UICHTUYHOCTH.

4. B COBpeMEHHBIX YCIOBHIX BO3PACTACT POJIb MPABOBHIX ACTIEKTOB PETVIAMEHTALIUUA BOIPOCOB ATHUKHU,
OTBETCTBEHHOCTH ¥ JOCTOBEPHOCTH UH(POPMAIIHH.

HoBu3Ha ucciaenoBanus. BiusHue cpencts MaccoBoi nH(popMaIuu Ha GOpMHPOBAHUE TPAKIAHCKOMH
UJICHTUYHOCTH CTAaHOBUTCS JOMUHHUPYIONIMM (DaKTOPOM, KOTOPBIH HEBO3MOXKHO UTHOPUPOBATH B YCIOBHUSIX
COBPEMEHHON COLMAIBHON CTPYKTYPBI.

CMMU wurpaior BaxXHYIO pojib B (OPMUPOBAHUH OOIIErPaKIAHCKOW MASHTHYHOCTH, OCOOEHHO B YCIO-
BUSIX CTPEMHUTEIBLHOIO Pa3BUTHS TEXHOJIOTHI U pacIpOCTpaHeHHS WHPOPMAIUH.

HNudopmaimoHHble TEXHOJIOTHH U MYJIBTUMEIUIHBIC TUNIATQOPMBI CTAHOBSITCS HEOTHEMIIEMBIMH HHCT-
pyMeHTaMH B Tiporiecce (hopMHUpOBaHUS U TpaHCGHOpPMAIH OOIIECTBEHHBIX H HHANBHUIYATFHBIX WICHTUIHO-
CTCﬁ, YTO AKTYAJIU3UPYCT COBCPUHICHCTBOBAHHMC IPABOBBIX ACHEKTOB PCrilaMCHTAllMHM BOIIPOCOB 3TUKH, OT-
BETCTBCHHOCTH, JOCTOBCPHOCTU U COACPIKATCIILHOCTU I/IH(bOpMa]_[I/IOHHOFO KOHTCHTA.

Obcysrcoenue

Cuctema 00pa3oBaHusi, CpeACTBAa MAacCOBOW MH(OpManMy U MHOTOYMCIIEHHBIE pecypchl cetn «MHTep-
HET» — CETOJHS 3TO TPU KHUTa, HAa KOTOphIe onupaeTcsi (GOpMUPOBaHUE JIUIHOCTH HOBOH IU(PPOBOIL 3MTOXH.
W ecnm B cdepe mpocsemieHns cucteMa 00pa3oBaHus ClIoco0Ha, XOTS ObI B HEKOTOPHIX MPEAMETHBIX 00ac-
TSIX, YBEPEHHO BBICTYNIUTh KOHKYPEHTOM JABYX IPYIHX KHUTOB, TO B cpepe HHPOPMALMOHHOIO BO3ACHCTBUS
Ha ¢popMHpOBaHKE colHanbHON naeHTHYHOCTH Y CMU HeT KOHKYpeHTOB. UelloBeK MOKET CO3HATEIBHO U3-
Oerath UX BO3JICHCTBUS, HO O-HACTOAIIEMY 3TO CET'OHS BO3MOXHO TOJILKO BHE O0IIIECTBA.

Ha, unmenno CMU 10 cux nop 3aHUMAIOT LIEHTPaIbHOE MECTO B Ha3BaHHOM Bbllle Tpuane. [Ipsmo umu
OIIOCPEIOBAHHO OHUW BIHSIIOT Ha ()OPMHPOBAHHE JIMYHOCTH MPAKTUYECKHU C POXKICHUS W HE MpPEKpaIaroT
CBOETO0 BO3JICHCTBHS JJO CAMOTO KOHIIa €€ OBITHS — CMEPTH WM TSDKEJIBIX KOTHUTHBHBIX HapyIIEHHUH.

CMU, ¢ o1HO# CTOPOHBI, COXPAHSIOT aTPUOYTHl HHCTPYMEHTA — TMIIOTETHYECKH UX MOKHO HCIIOJIB30-
BaTh MCKIIIOYUTEIILHO BO OJ1aro, it HHPOPMUPOBAHMS U IMPOCBELICHUS HACEICHUS, OHHU JEHCTBUTEIBHO CO-
XPaHSIOT MOTEHIIUA BIUSHUS Ha (OPMHUPOBaHNE O0BEAMHSIONINX 00pa3oB — 00pa30B MO3UTUBHOIO OyIy-
miero, o0pasa equHOM cTpaHbl, 0Opa3a e€ eIMHOro HapoJa, BKIIOYAIOLIETO IIUPOKOE PasHOOOpa3ue ITHUIE-
CKUX U 3THOKOH()ECCHOHAJIBHBIX OOIIHOCTEN, BMECTE CTPEMSIIIUXCSI CTPOUTD U Pa3BUBATh POAHYIO 3€MIIIO.

Hackomnpko cioco6as CMU cOOTBETCTBOBATH TAKOMY 00pazy?

AMEpPUKaHCKHI 3KOHOMHUCT W coluoyior Dasapna ['epMaH W u3BecTHBIH JUHTBUCT U ¢unocod Hoam
Xomckuit B 1988 rory BEIABHHYIIN TEOPHIO «MOJIEIH MPOTIATaH Ibl», COTIIACHO KOTOPOH «B JTFOOOM 00IIecTBe
HEpaBHOMEPHOCTh pacrpeiesieHus borarcTBa U BiacTH BocnpousBoautcs B CMU nocpencTBoM 3KOHOMUYE-
cKuXx ycioBwit». [lo cyTH, cpeacTBa MaccoBoil MHQOpMAIMKM M COIUANbHBIE MeIua MPeCTaBISIOT co00i
cBoeoOpasHele (pabpHKH 1Mo 00paboTKe U MPOJaKe COZHAHUS CBOCH ayJUTOPUH 3aKa34UKy — KOPIIOpALHsM,
a B KOHEYHOM HTOre — (PUHAHCOBO-9KOHOMHUYECKHM TPyHIIaM, 00J1a1al0MIUM 3HAYUTEIbHBIM HOJIUTHIECKUM
BIUsHUEM. B 1om00HBIX ycnmoBusx o0nekTuBHOCTE CMU Hen30eXHO ycTymaeT MHTepecaM 3aKa3urKOB —
OT peKJIamMmoiaTeNel /10 UACOJOrHIECKUX CTPYKTYp. [5].

CoBpeEMEHHOE pa3BUTHE COLUAIBHBIX CETEH M MECCEHPKEPOB INO3BOJIAET TOBOPUTH O PEATTLHOM BO-
TUTOIEHNH B JXM3HB MeTadopsl Mapinamia MakitosHa — «[7100anbHOM iepeBHNY, B KOTOPOH obecrieunBa-
€TCsl BO3MOKHOCTh MTHOBEHHOW KOMMYHUKAIIMH MEXITy JIIOJAbMHU U3 PA3HBIX YTOJIKOB TUIAHETHL. TeM He Me-
Hee, 3HauuTeNbHas yacTh nHpopManuu u e€ uaTepnperaunii B «I mobansHON JepeBHE» MO-NPeKHEMY MPO-
W3BOAUTCS TpaguuUOoHHBIMH CMU, M3MEHUITUCH JHIIb KaHAIBl paclipocTpaneHust uHpopmauu [6].

CoBpeMeHHast poccHuiicKasi MOJIOEXb, 0COOEHHO Ta e€ 4acTh, KOTOpask CTPEMHUTCSI COOTBETCTBOBATH HO-
BEHIINM 3apyOeHBIM COLMAJIbHBIM TEHACHIMSIM M MPAaKTHKaM, HEPEJKO paccMaTphBaeT B KauecTBE Ipe-
HMMYIIIECTBA OTKa3 OT TEJEBH30pa WM OTKa3 OT (ellepalbHBIX TEIEKaHAIOB, IIPEX/IE BCEro rocyJapCTBEH-
HBIX. Pedb ujer 00 oTkasze ot nmorpediieHus: HHOOPMAIMOHHBIX B O0IIECTBEHHO-TTOIUTUIECKUX TEIEBU3NOH-
HBIX IPOTPaMM, YTO CBUJICTEIBCTBYET O TpaHCHOPMANU HHPOPMAIMOHHOTO MOBEICHHS 1 IEPEOPUCHTALIUH
MOJIOJICKHON ayIUTOPHY Ha aJIbTepHATUBHBIE HU(POBBIE HCTOUHHUKH.
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Bonee toro, mpeacraBuTen MONOAEKU BCE yallle CUUTAIOT THUIl CPEACTBA MEIUAKOMMYHHUKAIUH, I10-
CPEICTBOM KOTOPOTO OHH ITOJyYaloT MH(OPMAIHIO, BAXKHEUIIINM €Tr0 aTpruOyTOM, OJHAKO HE aTpHUOyTOM,
BIUSIONINM Ha BOCIPHUATHE WH()OPMANINK, B TOM YHCIIE «YCKOPSIOIINM M yCHIUBAIOIINM KOMMYHHUKAIIMOH-
HYI0 (QYHKIHUIO», a aTpUOYTOM, ONPEACIAIOUINM CTEIIEHb JOCTOBEPHOCTH caMoil nHdopmanmu [7].

WHTepecen u Bcé Oosee pacpoCTpaHeH Cciaydyai NCKaKeHHOW HHTEPIIPETANNH eII€ OHOTO 3HAMEHHUTO-
ro yTBepkaeHus Mapiana MakiosHa: «CpefcTBO KOMMYHHUKAITUHN €CTh COOOIIeHmne» [6].

B npenene, B HanGonee BocTpeOOBaHHOM «CPEICTBE» MEINAKOMMYHHUKAIIMH JTOCTOMHCTBOM CTaHOBHT-
csl He CofiepKaHHe, a MAaHUITYJISITUBHO HaBsi3aHHAs popMa.

MecTo aBTOpHUTETa — YETIOBEKa, 00JIAAArOIIEro O0IIECTBEHHOW H3BECTHOCTHIO U PeITyTalnei, B3anMo-
IEeNCTBYIOMIETo ¢ moTpeduTeneM nHpopMaIiu (0T KOTOPOTO, B CBOIO OYEPE.h, TOPOi TpeOyroTCS HeMallbie
yCHITUs 1715 €€ TOHUMAaHUSL ¥ IPaBHIBHOM MHTEPIPETAIINH), — 3aHUMAET aHOHHM.

Mopens BocpuATHS pHOOpeTaeT BUA: «OCBEAOMIICHHBIN MPOo(daH pacCKa3bIBaeT HEOCBEIOMICHHOMY
mpoaHy o cakpaabHOM». PeanmpHoe ke e€ comepikaHne — «aHOHUMHBIA MPOQecCHOHANI-TPOIIaraHInuCT B
Macke npogaHa pacckaspiBaeT npodaHaM o cakpanbHOM». Bo3HHKaeT BOMPOC: HACKOJIBLKO 3HAYMMA U 3aMeT-
Ha 1ojj00Has npobiema?

Jymaercs, 9T0 MBI CTald CBUACTEISMH SIBHOTO MOATBEPXKICHUS CYIIECTBOBAHUS TAKOTO POJa THANIO-
roB. Hemanas yacte — mpex/ie Bcero Moioaexu (aTpuOyTupyromieii ce0s J0CTaTOYHO HIMPOKUM CIEKTPOM
CaMBIX «IIPOTPECCUBHBIX)» JIUTETOB), & TAKXKE MPEJICTABUTENEH Oojee cTapInX BO3PACTHBIX KOTOPT, — OKa-
3ajach B MCKYCHO HAJyTOM, M30JIMPOBAHHOM OT OCHOBHOW 4YacTH oOmiecTBa MH()OPMAIMOHHOM ITy3BIpE.
CrpemMutenbHblid 0Tbe3a U3 Poccuiickoit denepanuu 3aMETHOrO YKCIa MOJOJBIX TOPOXKaH, KUTEIEH KpyIl-
HBIX TOPOZOB, MpECTaBUTENEH TBOpUYecKuX mpodeccuii u IT-chepsl, ¢ mocneayommM BO3BpaIIeHHEM T10-
JABJISIFOIIEH WX YacTH B TCUCHHUE JABYX-TpeX MecsleB (0koio 85 % yexapmux cnenuanuctoB | T-cdepsl Bep-
Hynuch B Poccuro [8]), cBHaeTENbCTBYET O TOM, 4TO CHOPMHUPOBAaHHAS MOMYJSIPHBIMU B 3THX COLMAIBHBIX
rpynnax CMMU kapTuHa MUpa Majlo COOTBETCTBOBaJIa peanbHOCTU. CleaoBaTeNbHO, MOXHO KOHCTATHUPO-
BaTh, 4YTO OTH IIIOOW JTUTENFHOEC BpeMS HAaXOMWINCh TOJl HWHTEHCUBHBIM WH(GOPMAIMOHHO-
npornaraHaiuCTCKumM BO3Z[€I71CTBPIGM, KOTOpPOC€ HEPECAKO OCTAaBaJIOCh HE3aMETHBLIM OaXKC IJISI UX 6HI/I3KI/IX. B
MTOJTHOM COOTBETCTBUH C pealsMu | T00albHOM NIepeBHH, yeXaBIIHe MOAPOOHO WH(GOPMHUPOBAIH OCTAB-
IINXCS O TIEPUTIETUSAX CBOCH KHU3HMU.

Tem ne MCHEC, HOILOGHBIG MCTaHUsA, COIPOBOXIACMBIC HOI[pO6HI)IMI/I OIMMMCaHHuAMH, BOCIIPUHUMAIOTCA
HE MPOCTO KaK paclpoCTpaHEeHHbBIH Ka3yc, a KaKk CHMITOM 0oJiee IHPOKOH MPoOIeMbl — OTKPOBEHHO BpPaXK-
NeOHOI TO3UIIMK YacTH HACeNeHWUs], JOCTATOYHO MHOT'OYHCIEHHOW, YTOOBl pacCMaTpHBATh MPOUCXOJIAIIEE
KaK OOIIECTBEHHO 3HAUNMOE SBJICHHE.

MOo>KHO [ONTO paccyJaTh O JOCTOMHCTBAX M HEIOCTATKaX COBETCKOTO IMOJXOJa K IMOCTPOCHUIO Ha-
TPTHAYECKOW MIEHTUYHOCTH, STOMY (PEHOMEHY IMOCBSIICHO HEMAaJIO HAYYHBIX pa0oT. Byaydn AmuTeNbHBIM,
HACBIIIEHHBIM U HHTEHCUBHBIM, 3TOT MPOIECC ObLT HEOTHOPOIHBIM: B pa3HbIE MIEPHOIbI OH CTAHOBHIICS 00h-
€KTOM Pa3HOoOOpa3HOW KpUTHKU. ETo 3Tambl mpooibKaloT HAaXOMUThCS B (pOKyce BHUMAaHHUS MCCIenoBaTe-
JieH, BRICTYMAIONINX YK€ C MHBIX MO3UINIA U MHAUEe OIIEHWBAIONINX KAK TIOJI0KEHHBIE B €T0 OCHOBY HJIEH, TaK
M WX peaTu3aliuio, HeXelu coBpeMeHHuku [9; 16—19].

B konme 80-x — nauane 90-x T010B 001aCTh UCTOPHUYECKOTO IMPOILIOTO OKa3ajach BHE KaKOTO-THOO
KOHTPOJISI: HE TOJBKO BJIACTh W aJMUHHCTPATOPBl OT HayKH, HO M aKaJIeMHUYECKOe COOOIIECTBO OKa3alHCh
OeccruIbHBI MPOTHBOCTOATH Pa3Maxy UCTOPUIECKOTO MH(OTBOPUYECTBA.

Cy1iecTBeHHYIO posib B 3TOM Tporiecce chirpann CMU, koTopble Ha 3Tane NepecTpoiiKi B 3HAUUTEIb-
HOM CTETeHH CIIOCOOCTBOBAIN HE CTOJIBKO (POPMHUPOBAHUIO, CKOIBKO TpaHC(HOpMAIMK CaMOCO3HAHUSI COBET-
CKOTO Hapo/a, yTPAYMBAaBIIETO OOBETUHSIONINE IEHHOCTH U TIEJIH.

Kak, B npunIiune, BO3MOXKHO BO3/IEMCTBOBATh HAa KaJpPOBBIM COCTAB M HJICOJOTUYECKOE HAMOJHEHUE
CMU, ocobeHHO rocyJapCTBEHHBIX, C TEM YTOOBI XOTS Obl MUHMMH3UPOBATh WX HETaTHBHOE BIIHMSHUE Ha
(dhopMupoBaHue OOIIETPAKITAHCKONH UACHTUIHOCTH? [loKa 3TOT BOIPOC CTOMT HUCKIIOYUTEIHHO B PEaKTHB-
HOM, a B KAKOM-TO CMBICJIE — IIOYTHU OECCHIILHOM ITOJI0KEHNH: IIyTh K BO3POXIACHUIO BCETAa HAYMHACTCA C
CaMBIX MaJIbIX IIaroB.

[lepBoe. BausiHne 0011eCTBEHHOCTH, Pa3IMYHBIX OOIECTBEHHBIX CTPYKTYP M OOLIECTBEHHBII KOHTPOJIb
3a CMMU. [la, 3T0 peakTUBHBIE MEPHI: OHM He (POPMHPYIOT MOBECTKY, a JIUIIb PEarupyroT Ha Haubosee He-
a/IeKBaTHbBIE NPOsABIeHUS U3BeuHOoN 1yt CMU TeHaeHIMH — «IIOTOHU 3a CEHCALMSAMMUY CO BCEMH IPHUCYILH-
MU el HEeNpUIIIAHBIMU aTpuOyTamu. bonee Toro, Takue GOpMBI KOHTPOJISI MTOKAa HETOCTATOYHO PAa3BHUTHI U
HEPEeJIKO BOCTIPUHUMAIOTCS MOJIOIEXKBIO KaK CBOETO POZia «MOKOJEHUECKas y3ypranys» mpaBa KOHTPOJIS Hal
Menrachepoi.
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Kpome Toro, HU3Kas 3aMETHOCTb M OTPaHUYCHHBIA aBTOPUTET MOJOOHBIX CTPYKTYP B MeIUANpOCTpaH-
CTBE OCTAIOTCA Cepbe3HbIM npensaTcTBueM. CMU — He TOJIBKO Kak COBOKYITHOCTh KOHKPETHBIX [IEPCOHANNH,
HO M KaK CHUCTEeMa, OOBbEKTUBHO HE 3aMHTEPECOBAHHAS B MOIYISAPU3ALMU U YKPEIUICHUH aBTOPUTETa UHCTH-
TYTOB, OCYILECTBIIAIOINX KOHTPOJIb HAJ UX JIEATENBHOCTBIO.

Bropoe. Bospacratomas KOHKypeHIUS C aJIbTEPHATUBHBIMU CPEJICTBAMH MeINaKOMMYyHUKauu. Eciu
BYEpa COLMAJIbHBIE CETH U MECCEHIKEPhl ObLIM MPOCTPAHCTBOM B3aUMOAEHUCTBHSA MIPONATraHIUCTOB C MPO-
(aHaMu, TO ceromHsi ¢ MPoGaHoOM MOCPEICTBOM HOBBIX MEINAKOMMYHHUKAIM MOXET TOBOPHTH BOWH, JKC-
MepT, YYEHBIH, BIUATEIBHBIA MOJHUTUK, TOCYJApPCTBEHHBIH JeATENb. JTO HE JIMKBUIUPYET MPOCTPAHCTBO
KOMMYHHKALIUU «aHOHUM — NIpo¢an», HO (OPMHUPYET CyLIECTBEHHO 0oJiee IPUEMIIEMYIO AJIbTEPHATUBY.

OTO NMyTh APKUX MHIAUBUAYATBHOCTEH, 3TO MHUIINATUBA «CHU3Y», U OHA O4YEHb Ba)kHa AJs1 HOPMHUPOBa-
HUS 00LIECTBEHHOTO 3aIlpoca Ha U3MEHEHHUS «CBEPXY».

Camyro Ba)XXHYIO U CII0KHO IPEOJOIMMYIO IIPOOIeMy ITOCTPOCHHUS MIO3UTUBHOTO BIMSHUS POCCHHCKUX
CMMU na dopmupoBaHme 00MIEPOCCUNCKON TPaXIaHCKON MACHTUIHOCTH BIIEpBBIE chopMymrpoBan emé 10
MOSIBTICHUsI CTapelIlell U3 HUX — METPOBCKOM razeTsl «BegoMocTm» — BENUKHI XOpBaTCKHI OOrocios,
¢unocod u muareuct Opuii 'acmaposuu Kprkannd.

Peus uner He cTompko o camux CMMU mnm nuaepax oOIMECTBEHHOTO MHEHHS, CKOJBKO O CYIIECTBYIO-
el mapagurme ryMaHuTapHOTO 3HAHUS, B paMKax KOTOPOI MPOUCXOIUT BOCIIPOM3BOACTBO KaK KaJIpoB, TaK
U cMBICIIOB: «HBIE 000IBLIAIOT HAC CYEeTHHIMA UMEHAMH aKaJIeMH U BBICIIMX YYHUJIHII, CTETICHSIMH JOKTO-
POB, MarkucTpoOB, HO BCE 3TO IYCTAKH: 3€MJI HAIMOJIHAETCS MHOXKECTBOM O€3/1EIbHBIX NMUCAK U KHIKHUKOB.
Jlyumie Ob110 OBI IM B MOJIOJTIOCTH YYUTHCS TIOJIE3HBIM H MTOTPEOHBIM TSl Hapoza pemeciam...» [10].

®dakTHYECKH pedb IUIA O CTPEMIICHMH HMHOCTPAHIECB B OOJbBIICH CTENEHH BIUATH Ha (OPMHPOBAHHE
TYMaHUTApHOTO 3HAHMS, HEXENN JONYCKaTh IepeAady HHKCHEPHO-TEXHHYECKHX 3HAHHU: «...HH OJHOTO
3HAMEHUTOTO Bpayda, MaTEMaTHKa, My3bIKaHTa WM apXUTEKTOpa». VIMEHHO Tak BBICTPOEHA W COBPEMEHHAA
CUCTEMA HAYyYHOM KOMMYHMKAIUH, IOCTEIIEHHO CKIAJbIBAOIIasAcsa, Kak MuHuUMyM, ¢ XVII Beka: umnopr
TYMaHUTapHOTO 3HaHHS M AKCIOPT (yHAaMECHTAJIbHON Hayku (B ciiydae €€ MOSBJICHHUS) — Ta camasi «Ipo-
OnemMa yTedKd MO3TOB» M OOpaTHas TPaHCISILIMA yCTOWYMBOTO MpencTaBieHus: o0 orcraioctu. C 3Toi cu-
Tyalmeun, Cpe MpoYero, meitajics ooporbes u [letp Benukuid.

HasBaB 0e3mymHOE TpeKIOHEHHE Tepe]] BHEITHUMH aTpUOyTaMy 3araHOeBPOINEHCKON KU3HU OO0JIb-
ol 6emoit s 0Opa3oBaHHBIX JkUTENeH ToraamHeii MOCKOBUM U BBels A1 0003HAYCHHS 3TOTO SIBICHUS
TEPMHUH «4yxedecue» (I, Ha JaTUHCKUM MaHep, «kceHoMaHus»), FO.I'. Kpmxanuu yxxe B XVII Beke moa-
4€PKUBAJI, YTO TOJBKO Pa3BUTOE HATHAI[MOHAIBHOE CAMOCO3HAHUE MOXKET CTaTh OCHOBOW MPOIIBETAHHUS TO-
CyZapCTBa, U TEM CaMbIM CTaBUJI BOIPOC O HAAHAIIMOHAIBHOU ueHTuyHoctu [10].

I'ocynapcTBo, ycnnuBasich B ONPEAEIEHHBIE HCTOPUUECKHE NTEPHOBI, CTPEMUIIOCH NTPEOAOIETH 3Ty CH-
Tyaluio, OJIHAKO, OCIa0IIsisi CBOM IMO3UIIMU B JPYTUe BPEMEHa, OKa3bIBaJIOCh HECIIOCOOHBIM MPOTHUBOCTOSThH
eil. Yxe maBHO OblIa 3aMeueHa ¥ OCMBICJICHA YIIOMSHYTAs BhIIIE MPoOJIeMa TaKk HAa3bIBAEMOW «yTEUKU MO3-
ros». ['opa3o MeHee 3aMeTHON OCTaBaJlach MPOTUBOINOJIOKHASI TEHIEHIS — MPHUTOK, IPUYEM HEPEIKO HE
OTJEJBHBIX CIELHAINCTOB, & CBOETO POAA BTOPKEHHE MPOrPECCUBHBIX CUCTEM MOJITOTOBKH I'yMaHHUTapHBIX
KaJpOB. DTH CHCTEMBI B TIOCIIETHUE JICCSITUICTHS CO3/1al0TCs 3apyOeKHBIMHU HITH POCCUICKUMU, HO TIPH 005-
3aTeJIbHOM YYaCTHH 3apyOeKHbBIX HayYHBIX (DOHIOB.

[Ipesunent Poccuiickoit ®enepannn B.B. IlyTuH oTMedaeT, 4To «MMEHHO CpeCcTBa MaccOBOM MHDOP-
MaIi BO MHOTOM 33J1al0T JyXOBHO-HPAaBCTBEHHEIE, IEHHOCTHBIE OPUEHTUPHI, (OPMHUPYIOT OOIIECTBEHHOE
MHEHHE» [4].

Takum 00pa3oM, HalleMy rOCYJapCcTBY, €CIIM OHO COYTET HEOOXOIUMBIM pa3BUBATh MO3UTHBHYIO POJIb
poccutickux CMU B popmupoBaHun 00IIETPaXKIaHCKOW HISHTHYHOCTH, HEOOXOAUMO B MTOJHOM COOTBETCT-
BUU C TEOpUEH «MOJIENIN TpoIaranib» (HO HE OTPaHHYUBASICH €10), HAYUYUTHCS OBITh 3aKa3YMKOM U CBOETO
poa «IoKymnaTejaeM» I'yMaHUTapHOIO 3HaHUS, HAKOHEI] IOTECHUB C 3TOTO0, Teleph yxe BcE Oojee BHYTpHU-
POCCHICKOTO, pbIHKA 3HaHUS U CMBICIIOB MHOCTPAHHBIX 3aKa34MKOB U JEHCTBYIOIIMX B €0 HHTEPECaX areH-
TOB.

Tonpko B Oonee MMPOKOM MPOCTPAHCTBE BOCIPOU3BOJCTBA M PA3BUTHS T'YMAaHUTAPHOTO 3HAHHS H
CMBICJIOB BO3MOYKHA MO3UTUBHAS AJIs1 OOLIETpaXIaHCKKX 1eneil aearensHocTe CMU, a Taxoke e€ agekBaTHas
O3HAUYEHHBIM IEJIAM OOIIECTBEHHAs M OKCIIEPTHAS OIIEHKA.

OTMeTHM, 4TO HHCTPYMEHTAIBHO CJIeNIaTh 3TO HE OY/IET CTOIb YK CI0KHO, HO Ha TOHUMAHUE TOTO, YTO
e 3aKa34MK JOJDKEH B Mieaje MOyYUTh, YHIYT TOABI, JaXke IIPH CTOIb OBICTPOM CETOIHS MPOU3BOJICTBE
HaKOIUICHUH WHQOpMaNnu. YK€ CYIIECTBYIONIMN CEephE3HBIN OOIIECTBEHHBINH 3alpoC W IMOTCHIIMAIBHO
MOIIHass OOILIECTBEHHAs MOJJEPKKA, HEMUHyeMas KOHCTPYKTUBHAs KpUTHKA U, IOPOH, Jake OJU3KOe K
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MPOTECTHOMY HEJOBOJILCTBO OTIEJILHBIMU PEUICHUSIMH — 3TO TO, YTO HACTOsIIAs OOLIETOCynapCTBEHHAS
HalMs CIIOCOOHA M AOJDKHA 00ECIIeUNTh B Ka4eCTBE MOJAEPKKU YCUIIMH TOCYAapcTBa B TAKOM Ba)KHOM Ha-
[IPaBJIEHNHU OOLIECTBEHHOTO Pa3BUTHUSI.

B Pecny6nuke Kazaxcran UCKIIIOUMTENEHO BaXKHOE BHUMAHHE YACISETCS MPABOBOMY PETYIMPOBAHHIO
CTaTyca U AeATeIbHOCTH Macc-MeAua B KOHTEKCTE BO3ACHCTBUA MX HA (POPMUpPOBAaHUE I'PAKIAHCKON MAEH-
traHocTH. Crates 20 Koncrutyrun PecryOnmkn Kazaxcran mpoBo3rianmaer:

1. CBoOoia ciioBa ¥ TBOpPUECTBA TrapaHTUpyoTcs. LleH3ypa 3ampemniaercs.

2. Kaxnpiil nMeeT mpaBo CBOOOAHO MOIydYaTh M PaclpoCTPaHITh HHPOPMALIUIO JTIOOBIM, HE 3alpelleH-
HBIM 3aKOHOM criocobom. [lepedens cBeeHNiA, COCTABISIONINX TOCYJapCTBEHHBIE ceKpeThl Pecyonuku Ka-
3aXCTaH, ONpPENEIAeTCA 3aKOHOM.

3. He nomyckaroTcs mpomaraHja WJIHM aruTaius HacHJIBCTBEHHOTO W3MEHEHUS KOHCTUTYLIMOHHOTO
CTpOs, HapyILIeHUs LeJ0CTHOCTH Pecirybnnku, nmoapeiBa 6€300aCHOCTH IOCYAApCTBa, BOMHBI, COLUAIBHOTO,
pPacoBOro, HalIMOHAIIBHOTO, PEINTHO3HOT0, COCIIOBHOTO H POJIOBOTO NMPEBOCXOCTBA, & TAKKE KyJIbTa XKECTO-
KocTu 1 Hacwms» [11].

JlaHHbIE KOHCTUTYIIMOHHBIC HOPMBI SBISIOTCS (DYHIAMEHTOM JJIsl pEryJIHpOBaHUS OOIMIECTBEHHBIX OT-
HOLIEHWH B 00JacTH Macc-Me[ua, YCTAaHOBJIECHHUS HX IIPABOBBIX OCHOB 00€CHEeYeHHs KOHCTUTYLMOHHOIO
mpaBa Ha cBoOOay ciioBa M TBopuecTBa B 3akoHe Pecmybnmku Kazaxcran ot 19 mrons 2024 rona «O macc-
menuay [1].

[Ipesunent Peciyonuku Kazaxcran K.K. Tokaes yka3piBaeT, uTo «B KOHEYHOM cUeTe M TOCYIapCTBO, H
JKYPHAIIUCTBI CITy’KaT HapoAy, OKa3bIBAIOT BIMAHME Ha >KM3Hb cTpaHbl. Celdac, Kak W Mpexnae, B HaLUO-
HAJIHOW Tpecce HaxOJAT CBOE OTPaKCHHE HAllMOHANBHBIC MHTEpechl. Y Hac o0Ias 1elb — IMOCTPOCHHE
CrpasennmuBoro KazaxcraHa, CTpaHbl paBHBIX BOBMOXKHOCTEH A7 Bcex» [3].

Opnoit 3 Baxkuenmux 3amad CMU, 3akperieHHBIX B 3aKoHOAaTenbcTBe PecryOmmku Kazaxcran, siB-
JSIeTCsl CO3JJaHNe KA4eCTBEHHOTO OTEYECTBEHHOI'O KOHTEHTA, CIIOCOOCTBYIONIETO TAPMOHIUYHOMY Pa3BHTHIO
JINYHOCTH, OOIIIECTBA U TOCYIapCTBa.

Kazaxcranckne CMU urpaioT KIFOYEBYIO poilb B (POPMHUPOBAHHUH TPAKNAHCKON HUICHTUYHOCTH, BHI-
noJHsIst PYHKIMK pacnpocTpaHeHuss HHPOPMAIUK, HHTEPIIPETAMH COOBITHI U (POPMUPOBAHHS IEHHOCTHBIX
opueHTHpoB. OHM CIOCOOCTBYIOT OCO3HAHUIO IpaKJaHaMU HE TOJBKO Ka3aXCKOM, HO M APYTrUX pa3HbIX Ha-
LUOHAIBHOCTEH CBOEH MPUHAUICKHOCTU K TocyaapcTBy — PecnyOnuke Kasaxcran, BocnuTaHHIO MaTpuo-
THU3Ma U YKPEIJICHHUIO YyBCTBA OOIIHOCTH.

B sToM konTekcTe kazaxcraHckumM CMU oTBenieHa 0O/HA U3 KIIIOYEBBIX POJICH B YTBEPXKICHUM OOIIIe-
IPaXJaHCKON MICHTUYHOCTH, OCBEIEHUH HCTOPUH, KYJIBTYpPhl U reorpaguu CTpaHbl, IPOJABIKEHUH TOCY-
JapCTBEHHOTI'O 5I3bIKa, OPMUPOBaHKUHU 001IecTBEHHOTo coriacusi. CMU BBINONHAIOT QYHKIMH NPOCBELICHUS
YU MOOWJIM3AIlMH, B Ha OOIIECTBEHHOE CO3HAHME U CHOCOOCTBYsI OOBEIUHEHHIO HApOJia Ha OCHOBE 00-
LIUX [IEHHOCTEH U TpeCTaBICHHA.

B HayuHbIx nccienoBanusax otmevaercs, uto CMU obnanaroT eHCTBEHHBIM CPEACTBOM, MOJIO0XKHUTEIb-
HO BIIUSIFOLIIMM Ha 00IIecTBeHHbIe Tporiecchl [ 12; 65-87].

dopmupys oblee KyIbTypHOE MPOCTPAHCTBO, Macc-Meana PecrryOnuku Kazaxcran Tem cambIM cTpe-
MSTCSl K KOHCOJIMIAIMK COBPEMEHHOT'0 Ka3axcTaHckoro obectsa [13; 56—60].

B Pecny6nnke Kazaxcran cpeacTBa MaccoBoi HH(pOpPMAaNKY B IEPUO]] CTAHOBJICHHUS M YKPEIUICHHUS He-
3aBHCHMOTO IOCY/IapCcTBa CTaJId BaXKHEHIIIMM MHCTPYMEHTOM ISl MOMYJISIpU3allui KYJIbTYPHBIX IIEHHOCTEH,
HCTOPHUH U TPAJHULIMM.

Brmusane CMU Ha rpakIaHCKYIO HIEHTHYHOCTh MPOSBISIETCA B MPOABIKEHUH M MOMYISIPU3AIUN Ka-
3aXCKOT'0 SI3bIKA KaK KI0YEBOro ()akTopa B YCBOSHHH KYJIbTYPHBIX HOPM U HICOJIOTMH B YCIOBHSIX MHOTO-
HAIMOHAJILHOTO 001IecTBa. SI3bIK — BaXHEHIINI HHCTPYMEHT, ONPEENIIONINNA CAaMONIEHTUYHOCTh. Benea-
CTBHE 3TOTO OPTraHU3AI[MOHHO-TIPABOBBIE MEPOIPHUITHS MO0 U3YICHHIO Ka3aXCKOT0 S3bIKa B 00pa30BaTENbHBIX
YUPEKICHUSX SBISIOTCS OJHUMHM U3 IPUOPUTETHBIX IS TOMYJIAPU3AIMH €r0 B COLIUAIBHBIX CETSIX U B MHBIX
cpencTBax MaccoBoi mHpopMarmu [14].

OmauM U3 MEePBOCTENEHHBIX HampaBieHnid Bo3aeicTBusi CMU Ha TpaxaaHCKYIO UIACHTHYHOCTD SIBIIS-
€TCsl OCBEIICHNE BAKHEUITNX HCTOPUYECKUX COOBITHI M (OpMHUpOBaHHE HCTOpUYEcKOi mamstu. Hezacmy-
KEHHO 3a0BITBIM WJIM UCKAKEHHBIM B YTOAY TOTAIMTAPHBIM MM BHEIITHUM CHJIaM UCTOPUYECKUM COOBITHSM
Kazaxcrana nomkHO OBITH yIENEHO HaJJIeXkallee OcBelleHHe U pa3bsicHeHne B CMU. Drta BakHelimias
¢yukiuss CMU criocoOcTByeT GOPpMUPOBAHUIO OOIICH UCTOPHUSCKON HMaMSTH, KOTOpas SBJISCTCS BaKHOH
COCTaBJISIONICH TpaXkIaHCKoi naeHTUIHOCTH. OcBenienne B kazaxctanckux CMU coObITHi, OCHOBAaHHBIX Ha
reorpauyecKux, ICTOPUIECKUX U KYJIBTYPHBIX (PaKTOpax, CliocoOCTBYET POPMUPOBAHUIO BEICOKOW OLIEHKU
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y TPaKAaH oOLIMX HEHHOCTEH U B3MIIAA0B, YTO O0BETUHICT X BOKPYT UAEH IPaXJAHCKOH OOIIHOCTH, OCO-
O0eHHO y MoyoAeKu. PesoHaHCHBIE COOBITHS, JOCTIDKEHUS U APYTUE MeauaMaTepHalbl, IEMOHCTPUPYIOIINE
€MHCTBO CTpPaHBl W HapoOZa, MOMOTAT rpakaanaM KazaxcraHa MOYyBCTBOBATh CBOIO MPUHAMJIEKHOCTD K
obmemy rocynapcty. B Pecnybnuke Kazaxcran 3a ronsl He3aBuCMMOCTH Obula yupexaeHa AccamOnes Ha-
pona KazaxcraHa — KOHCYJBTaTHBHO-COBeINATENbHBIN opraH mpu llpesumente PecryOmmkm Kazaxcran
[15]. D10 yHHMKaNbHBIA HHCTUTYT, CO3aHHBIH ISl pa3pabOTKK M peaar3alliy TOCYIapCTBEHHON MOJUTHKH,
HampaBJIeHHON Ha oOecrieueHre OOIIECTBEHHOTO COorjacus M OOIICHAIIMOHAJIBHOTO €AWHCTBA B MHOTOHA-
LMOHaNIBHOU cTpaHe. OcBellleHNe U MOMyJIsIpU3anus IeATEIbHOCTH JaHHOTO MHCTUTYTA SIBISETCA OJHUM U3
MIPUOPUTETHRIX HampaBlieHnH aesTenbHOCTH CMMU B KOHTEKCTE (hOPMHUPOBAHUSA Ka3aXCTAHCKOW TpaxkaaH-
CKOIl MASHTHYHOCTH M CONEHCTBHUS PA3BUTHIO TOCYJAapPCTBEHHOTO S3BIKAa U JIPYTHX S3bIKOB HaponoB Kazax-
CTaHa.

B ycnoBusix rmobanmuzamun kazaxcranckue CMU He MOTYT He UCTIBITHIBATD OTPEAEICHHOE BO3ICHCT-
BH€ BHEITHUX MH(POPMAIMOHHBIX UCTOYHUKOB. B 3T0i cutyarum oredectBenHsiM CMU oTBOamTCS M OTpe-
JCJICHHAas 3aliuTHasa q)yHKHI/ISI. HpOTI/IBOBCCOM HEraTUBHOMY BO3ZICI71CTBHIO I/IH(i)OpMaIlI/IOHHLIX IIOTOKOB,
KOTOPBIC MOI'YT pa3MbIBaTb I'Ppa)XAaHCKYIO HACHTHYHOCTDL, SABJIACTCA, B IICPBYIO OUCPEAb, HAAJICKAIICC U
mpo(hecCHOHaIbHOE OCBEIICHWE OCHOBHBIX HANpPaBICHWH OOIIECTBEHHO-TIONUTHYECKON JKU3HHU, KYJIbTYp-
HBIX, HCTOPUYECKUX, HPABCTBEHHBIX OPUEHTUPOB Ka3axCTaHCKOro oOIecTBa. UYepe3 macc-mMeauna rpakaaHe
JOJDKHBI OBITH OCBEIOMJICHBI 00 OpraHM3allMOHHO-TIPABOBBIX pedopMax, HampaBICHHBIX Ha YIyYICHHE
0IIaroCOCTOSIHHSI HapoJa, CONMAaIbHBIX pedopMax W APYTUX BAXKHBIX JJIS OOIIECTBA SIBICHUSIX, YTO CTHMY-
TUpyeT OOIIECTBeHHBIN quanor u GpopmupyeTr npaBoco3Hanue. CoriiacHO 3aKOHOJATENBCTBY B PecmyOnmke
Kazaxcran ne AOOIIYCKAKOTCA Iporaranja Wik arutaiusa HAaCUJIIbCTBEHHOI'O M3MCHCHHSA KOHCTUTYLIMOHHOI'O
CTpOsi, HAPYIICHHUS IIeIOCTHOCTH PecmyOnuku, moapeiBa 6€301MacHOCTH TOCYAapCTBA, BOWHBI, COIIMAIBHOTO,
PacoBOro, HAIIMOHAIEHOTO, PEIUTHO3HOTO, COCIIOBHOTO M POJIOBOTO MPEBOCXOJICTBA, & TAKXKE KyJIbTa KECTO-
KOCTH 1 HaCHJIUA.

Takum oOpazom, coBpemenHbie CMU 001a1at0T 0OIBIIMMU BO3MOKHOCTSMU JJIsl BAUSHUS Ha 00IIeCT-
BEHHBIE TIPOIIECCHI B pa3inyHBIX cepax. JeicTBys Ha MpaBOBOil OCHOBE, UCTIONB3Yys YCTAHOBIIEHHBIC 3aKO-
HOJIaTeIbCTBOM BO3MOKHOCTH, COBPEMEHHBIE Ka3aXCTAaHCKHUE Macc-MeIua SABJISIOTCS JEHCTBEHHBIM AJIEMEH-
TOM BO3JICHCTBHSI Ha OOIIECTBEHHOE MHEHHE, CIIOCOOCTBYIONIMM (DOPMUPOBAHHUIO TPAKIAHCKON HICHTUYHO-
CTH.

Bwi600b1

B coBpemeHHBIX ycloBuUsX (HOpPMHUPOBaHUE TPAXKIAHCKON WICHTUYHOCTH SIBISIETCS OJJHOM M3 Ba)KHEH-
MIMX 3a7a4, CTOSIIMNX MepeN roCy1apCTBOM.

I'paxxaHCcKast MACHTUYHOCTD B JAHHOM CTaThe pacCMaTPHUBAETCS KaK CBOMCTBO M OIIYILEHWE WHIUBU-
13, 3aKiIovarolieecs B MPUHAIICKHOCTH K HApOAy Kak eIMHOMY I1eJIOMY, OCHOBaHHOE Ha OOHIMX KYIBTYp-
HBIX, UICTOPUYECKHUX, JYXOBHBIX IIEHHOCTSX, @ TaK)K€ KaK MPaBOBOM CTaTyC rpakIaHWHA, AEWCTBYIOIIETO B
HMHTEpPEecax CTPAHbl HE3aBUCUMO OT 3THUYECKOH, KyIbTYPHOM WM PEIUTHO3HON IPUHAIEKHOCTH.

BosneiicTBue cpeacts MaccoBoi mHGOpManuu Ha (GOPMHUPOBAHHE I'PAXXKTAHCKON MISHTUYHOCTH B YC-
JIOBUSIX Pa3BUTHSI MH(POPMAIIMOHHBIX TEXHOJIOTUH 3HAYMTENBHO BO3pocio. C yd4eToM MpoBOAUMON MHQOP-
MAaIMOHHOM MOJUTHUKHU TpakIaHCKas UICHTUIHOCTh HAXOAMUTCS B COCTOSHUM TOCTOSHHOM TpaHC(opMarIyH.
AKTyanu3upyeTcsi He0OX0IUMOCTb MIPABOBOIO PErYIMPOBaHMsl OOIIECTBEHHBIX OTHOIICHUN B JaHHOH cde-
pe, oOycloBIeHHas! TpolleccoM HH()OPMAIMOHHOW WHTErpallii MUPA, OJHUM M3 BOKHEHIINX MEXaHH3MOB
KOTOPO# BBICTYNAIOT CPEJICTBA MACCOBOH MH(OPMAIINH.

Oco6oe BHUMaHHE cleayeT YACIsITh OpraHn3alOHHO-TIPABOBEIM MEpaM, HaIllpaBJICHHBIM Ha pa3bsiCHe-
HUE U pacHpOCTpaHEHHE IIEHHOCTEW, OPUEHTUPOB U TPAAHIINH, MTEPEIaBAEMBIX C IIOMOIIBIO CPEICTB MacCO-
Boit mH(popmanuu. OHU CHOCOOCTBYIOT KOHCOJHMIAIMK OOIIEeCTBa, (POPMUPOBAHUIO CONPHYACTHOCTH K CO-
OBITHSM B rOCYJIapCTBE U OOLIECTBEHHOH KU3HH, a TAK)KE YKPEIUICHHIO TPaKIaHCKOW HICHTHYHOCTH.

Brustane CMU MokeT OBbITh Kak IMO3UTHBHBIM, TaK U HETaTHUBHBIM. B 1IesIX yCcHiIeHUs TO3UTHBHON Po-
JIU CPENCTB MaccoBOW MH(popMaru B (OPMUPOBAHUH OOIIErPaKTaHCKOW MISHTHYHOCTH HEOOXOINMO CO-
BEPIIECHCTBOBATH IPAaBOBBIE MEXaHU3MBbI PETYJIMPOBAHUS BOIIPOCOB ITHKH, OTBETCTBEHHOCTH U JOCTOBEPHO-
CTH pacnpocTpaHsieMOl HHPOPMALIUH.
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A3aMaTTBIK OipereiyikTi KaJbINTaCTHIPYAaFbl 0YKAPaJIbIK AaKNAPAT KYPaJdapbIHbIH
peui (Peceii @enepanusicel MeH Kazakcran Pecny6uKkachbIHbIH TOKipuoecine)

Makanana nupIbIK I0yip KarmaiblHIa TYIFAHBI KaJIBIITACTHIPYIAaFsl OLTiM Oepy KyieciHiH, OyKapasbIK
aKnapar KypaJIapbIHbIH KOHE HHTEPHET-PECYPCTap/IbIH POl KapacThIpbUIFaH. ABTOpIAp aFapTy cajlachiHa
Oimim Oepy JKyHeciHiH MaHBI3JBUIBIFEIHA KapaMacTaH, OHBIH OJIEYMETTiK OipereililikTi KalbITacThIpyaa
OyKapasbIK akmapaT Kypanjapbl MEH HHTEPHETTIH KyaTThl BIKIAIBIMEH TOJIBIKTal Odcekesnece aaMalThIHBIH
atan erteni. COHbIMEH KaTap akKIapaTThIK PecypcTap, COHBIH iLIiHIE Tenemuaap, MHTepHeT-matdopmaiap
MEH QJICyMETTIK Mellia, KOFaM/IBIK JKoHe Jkeke Oipereililikrepre bIKMal eTyIiH Herisri KypanblHa aliHaJIraHbl
epekuie kepcerinreH. Kasipri 3amanrsl anamaapasiH BAK bIknanbsiHaH aynak 00JyFa THIPICKQHHBIH ©3iHJE,
KYH/ICJIIKTI eMip/ie Ke3/IeCeTiH aKmapaT aFbIHBIHBIH Oip OeniriHe aifHamysl TannanraH. ABtopiap BAK-TeiH
QJICYMETTIK COMKECTIKTI KaJbINTaCTBIpyFa ocepi 6achIM OOIIbI JKoHE Oy acepii Ka3ipri 3aMaHFhl QJI€yMETTIK
KYPBUIBIM TYPFBICEIHAH TOJIBIFEIMEH eJleMeyre OonMaimbl JereH KOPBITBHIHIBI JKacaraH. AKIapaTThIK
TEXHOJIOTMSUIApABIH KapKBIHIBI JaMybl MEH aKlapaTka KOJDKeTIMAUTIKTIH apTysl asceiHna BAK azamaTThik
OipereilikTi KaJbIITacThIpyJa MaHBI3IBI pei arkapaiasl. MHTepHeT HeH oleyMETTIK MeJUaHBIH KEeHiHeH
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JI.LA. Txabucmumora, M.W. Bunsanoea, K.C. Mycunumoa

Tapaiybl opOip aJamibl TEK aKnapaT TYTBIHYIIBICHI FaHa €MeC, COHBIMEH KaTap KOHTEHT )KacayIIbIChIHA
aliHanaplpapl. By KociOM JKypHaIMCTHMKAa MEH KapamaifblM KOJIaHYIIbUIAp apachlHIAFbl JAdCTYPIi
nIeKapajgapabl  JKOMBIN, KOFaMIBIK KYHABUIBIKTApAbl KaObUIgayFa JKOHE a3aMaTThIK —OipereiiikTi
KQJIBIITACTBIpYFa ocep eTeTiH jkaHa KOMMYHHUKaIus TypiepiH Tyablpansl. BAK tex akmapar tapary Kypaisl
FaHa eMec, COHBIMEH Karap CasiCH, MOJICHH JKOHE QJISYyMETTIK Macelenep/i TAIKbUIANTHIH ajJaHFa aliHaIbII,
aJlaMIap.IbIH YITTHIK XKOHE a3aMaTTHIK HCIapMEH YKCACTBIFBIH KAIBIITACTRIPYFa BIKIIA €TeIl.

Kinm coe30ep: azamatThIK Oipereiinik, Kazakcran PecryOnukacel, Peceit @enepanmsicel, Oykapalblk akmapar
KYpaJliapbl, aKNapaTThIK pecypcTap, MyJIbTUMEIUSIIBIK IUIaThopManap, TyJIFa.

L.A. Tkhabisimova, M.I. Bilyalova, K.S. Musilimova

The role of mass media in the formation of civil identity
(with reference to the Russian Federation and the Republic of Kazakhstan)

The article explores the role of the education system, mass media, and Internet resources in shaping person-
ality in the digital age. The authors argue that, although education remains important, it cannot fully compete
with the powerful influence of mass media and the Internet on the formation of social identity. Particular at-
tention is given to how television, online platforms, and social media have become key tools in shaping both
public and individual consciousness. Even those who try to avoid media influence inevitably become a part of
the constant information flow of daily life. The media now play a dominant role in forming social identity,
especially amid rapid technological development and broad access to information. With the rise of the Inter-
net, individuals have become not only consumers but also content creators, blurring the line between profes-
sional journalism and user-generated content. This shift has created new forms of communication that influ-
ence the perception of social values and shape civic identity. Media platforms serve not only as sources of in-
formation but also as arenas for discussing political, cultural, and social issues, thereby impacting collective
consciousness and national identity.

Keywords: civil identity, Republic of Kazakhstan, Russian Federation mass media, information resources,
multimedia platforms, personality.
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International experience of legal regulation of nuclear energy use
and its development in other countries

This article provides an overview of the global experience in legal regulation in the field of nuclear energy. It
focuses on the evolution of legislative approaches in leading foreign countries, analyzing both international
legal initiatives and national legislation. The article also considers modern challenges related to nuclear safe-
ty, liability, and the development of new technologies aimed at environmental sustainability. The purpose of
the study is to analyze various approaches to legal regulation of the nuclear industry, assess the effectiveness
of current mechanisms, and identify key trends and principles that contribute to safe and sustainable nuclear
energy development at the national and international levels. This forms the basis for recommendations on de-
veloping a national regulatory framework based on best international practices and the recommendations of
the IAEA. Additionally, we can identify ways to harmonize national legislation with international standards
and obligations. The methodological foundation is a comparative analysis of legal institutions, norms, and
approaches to nuclear energy regulation in various countries. Through the comparative legal method, the
study highlights differences in legislative systems, regulations, and enforcement practices among leading nu-
clear states. This also allows us to identify common trends and effective regulatory models. As a result, the
study identifies key features of global experience in legal regulation of nuclear energy use and outlines main
trends in its development abroad. Foreign experience provides us with valuable lessons and examples that can
be effectively applied in our national legal framework to ensure the safe, sustainable, and socially acceptable
use of nuclear energy.

Keywords: nuclear energy, legal regulation in the field of atomic energy use, nuclear energy, nuclear safety.

Introduction

The modern world is undergoing significant changes in the energy sector, posing new challenges for
countries seeking to ensure energy and economic security. Against the backdrop of global climate change,
efforts to reduce greenhouse gas emissions, and the digital transformation of the energy market, nuclear en-
ergy has once again gained strategic importance as a stable, reliable, and low-carbon energy source. This is-
sue is particularly relevant to the Republic of Kazakhstan, where nuclear power generation is not only a mat-
ter of energy security but also a strategic challenge that could ensure energy independence, environmental
sustainability, and technological modernization. In this context, nuclear energy is not simply a technical or
industrial resource; it is an essential element of national survival, strategic autonomy, and a tool for econom-
ic balancing.

The relevance of the research stems from the need to study relevant aspects and features of the legal
regulation of nuclear energy. In today’s world, there is a growing demand for nuclear power as a clean and
reliable source of energy, but its widespread development requires proper legal regulation to prevent threats
to nuclear safety and proliferation of nuclear weapons. For Kazakhstan, which is just beginning to implement
its nuclear program, it is crucial to study and adopt the best international practices in legal regulation. This is
essential for the successful and safe implementation of nuclear technology. However, replicating foreign
models should not be an end in itself. It is important to consider the historical, political, economic, and cul-
tural background of a country, as well as its unique legal system, when making decisions.

Based on this goal, the author identified the following specific research objectives: to identify the prob-
lems of nuclear safety guarantees and their solutions, areas of cooperation in this area in international and
national dimensions; to consider the legal regulation of nuclear energy in certain foreign countries (USA,
Canada, EU); to analyze current trends in the development of legal regulation and their relationship with en-
ergy and climate policy; to systematize the best practices of building regulatory bodies and legal regimes for
countries starting the development of nuclear energy; to formulate proposals on the use of foreign experience
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International experience of legal regulation of nuclear energy use...

in order to improve national legislation; to identify priorities for the development of legislation in the field of
safety of nuclear energy use in the light of the prospects of the Republic of Kazakhstan.

The issues of the current state and trends of legal regulation in the field of the use of atomic energy at
the international level, described in the work of V.V. Romanova, are the peculiarities of the legal regime of
individual atomic energy facilities [1]. S.A. Lobanov, A.U. Nazarova, P.l. Chuvakhin [2] emphasize the
problems in the effectiveness of international legal norms, various models of legal regulation of the nuclear
industry in the USA and France, their advantages and disadvantages. In the works of M.S. Lizikova [3],
Yu.V. Chernyakhovskaya, D.L. Korolkova [4], Sarah E. Boslaugh [5], R.A. Kurbanova [6] discusses issues
of legal regulation of the nuclear industry in the United States and problems in the field of nuclear energy
affecting energy and national security. V.A. Bogonenko [7, 8], considering the legal regulation of nuclear
energy in France, notes a system that ensures a high level of safety and transparency, which is extremely im-
portant for a country in which nuclear energy occupies a dominant position in the energy industry.
R.A. Kurbanov [9] notes the national system of EU requirements for nuclear safety.

Thus, these studies support the strategic priorities of state policy for the development of nuclear energy
in foreign countries, considering the recommendations of international organizations, such as the 1AEA,
OECD/NEA and Euratom, and the practices of leading countries (USA, Canada, France). This makes it pos-
sible to develop a strategy as part of a decentralized, flexible and secure energy system. The priorities of nu-
clear safety and the integration of national legal systems into the global legal framework have been identi-
fied. This allows for the harmonization of domestic policies with the requirements of the international nucle-
ar market, contributing to the strengthening of the energy independence of Kazakhstan.

Methods and materials

The methodological foundation of this research derives from the defined topic and the objectives, utiliz-
ing historical and dialectical approaches to analyze socio-legal phenomena scientifically. These methods
make it possible to examine legal guarantees for nuclear safety in other countries from their social, legal, and
institutional aspects. To address specific research questions, the study applies a methodological framework
based on the dialectical relationship between the general, the specific, and the particular. Historical and legal
methods are used to identify features and trends in globalization processes, their impact on nuclear safety,
and the evolution of scientific perspectives and conceptual frameworks in the field. A comparative legal ap-
proach is used to compare the legal approaches to nuclear energy regulation in different countries with inter-
national standards. Through the use of structural and functional analysis, the trends and patterns in the legal
regulation of nuclear energy abroad are systemized. The system-structural approach enables us to classify
international legal standards for nuclear energy.

Discussion

The International Atomic Energy Agency’s (IAEA) latest report on the status of nuclear reactors around
the world as of December 31, 2022, indicates that there are currently 411 operating reactors and 58 addition-
al reactors under construction [10]. This shows not only the significance of nuclear energy as a major trend
of the 21st century, but also its continued development at a rapid pace with no signs of slowing down in the
near future.

Nuclear power is a clean and efficient energy source that can help reduce carbon emissions and provide
a stable and affordable source of electricity. It has the potential to play a significant role in achieving the
United Nations’ Sustainable Development Goals by 2030 and in combating climate change on a global scale.

The International Atomic Energy Agency (IAEA) and the International Energy Agency (IEA), among
other organizations, regularly publish multi-year projections that suggest that the share of nuclear power in
the energy mix will increase and remain at this level for the foreseeable future.

Many countries around the world have already gained positive experience in nuclear energy production.
They have developed relevant legislation and identified management bodies in this field, as well as their
powers and responsibilities. These countries have also developed ways to protect the environment and ensure
nuclear safety, including the safe disposal of hazardous radioactive materials.

Given current geopolitical trends, nuclear and thermonuclear energy is becoming one of the most prom-
ising industries. In the near future, the number of nuclear power plants around the world will increase, and
with it, the number of countries with the necessary knowledge and technology to operate them. This makes
the international legal regulation of relations in this area particularly important in modern times [1; 23].
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When analyzing global experience in the field of legal regulation of nuclear energy use, we refer to in-
formation collected by the World Nuclear Association regarding its development in other countries. As of
January 1, 2025, the US leads the world in nuclear energy production with 779.2 billion kilowatt-hours
(kwh), followed by significant progress in France (323.8 billion kWh), Japan (77.5 billion kwh), and China
(406 billion kWh). Nuclear energy plays a significant role in the overall electricity mix in several countries,
including France (64.8 %), Slovakia (61.3 %), Ukraine (50.7 %), Hungary (48.8 %), Belgium (41.2 %), and
Switzerland (32.4 %) [11].

Let us explore the experience of legal regulation of nuclear energy in various countries that successfully
utilize this type of energy and can provide their best practices for implementation in the Republic of Kazakh-
stan.

The safety of nuclear energy use is inextricably linked to environmental concerns, as anthropogenic in-
terference with natural processes in the 20th and 21st centuries has taken a new form—nuclear pollution. In
the past 30 years, several nuclear accidents have occurred, beginning with Chernobyl in 1986 and culminat-
ing in the disaster at the Fukushima-1 nuclear power plant in 2011. As a result, international organizations’
recommendations in recent years have primarily focused on improving and strengthening nuclear and radia-
tion safety measures.

The legal regulation of the use of nuclear energy in the United States is of particular interest for several
reasons:

First, the United States holds a leading position in the world in the production of nuclear energy, which
requires an extensive legislative framework governing all stages of the nuclear cycle—from uranium mining
to the disposal of radioactive waste.

Secondly, the use of accident-resistant fuels that reduce the amount of nuclear fuel and waste used; in-
novative development of nuclear energy; clarity of licensing procedures; compliance with high standards of
public health and safety [3].

Thirdly, the United States has a wealth of experience in public-private partnerships in the nuclear ener-
gy sector. Owing to these partnerships, the US nuclear power industry accounts for 30 % of the world’s total
nuclear power generation [4].

The U.S. National Energy Policy is developed and implemented by the Department of Energy, which is
responsible for the implementation of national, economic, and energy security of the United States through
the implementation of policies in the field of nuclear energy, fossil fuels, and alternative energy sources; re-
sponsible for the environmental impacts of energy projects. The key offices of this Ministry are the Nuclear
Energy Department, the National Nuclear Safety Administration, the Environmental Management Depart-
ment, the Uranium Disinfection and Neutralization Fund, the Radioactive Waste Production Department, the
Nuclear Waste Technical Inspection Council, the Nuclear Reactor Safety Council, etc.

The United States is one of the states of the so-called “nuclear club”, which significantly affects federal
legislation in the field of nuclear energy. First of all, such acts should include the Law on Atomic Energy, the
Law on Private Ownership of Nuclear Materials, the Law on Environmental Protection, and the Law on Nu-
clear Waste Policy.

The Atomic Energy Act 1954 is a U.S. federal law governing both civilian and military applications of
nuclear materials. It covers all aspects related to the development, sale and disposal of nuclear materials and
facilities in the country.

Within the framework of this law, the Nuclear Energy Commission has been established with the aim of
promoting the peaceful use of nuclear energy. The commission ensures compliance with general principles
of safety and protection, as well as the protection of public health.

It is important to note that the Law defines the terms of nuclear cooperation between the United States
and other countries, which must be respected. Among them, there are particularly important ones: all nuclear
materials (for example, uranium, plutonium) and technologies are under the control of the federal govern-
ment; any activity related to the use of nuclear materials (e.g., the construction and operation of nuclear
power plants, nuclear fuel production, research) requires a license; protection of “Restricted Data”, which
relate to nuclear technologies. It is prohibited to transfer nuclear materials, technologies or information that
can be used to create nuclear weapons without special permission; international cooperation requires the
conclusion of special agreements (e.g., Section 123 Agreement), which guarantee that the transferred tech-
nologies will be used only for peaceful purposes and will not contribute to the creation of nuclear weapons
[12].
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The most generalized regulatory legal act in the field of environmental safety in the United States
should be considered the National Environmental Policy Act (NEPA) of 1969, which was last supplemented
in 2000. NEPA (as currently drafted) provides for the obligation of the US Federal Government to fulfill the
following permanent tasks by all available means: to commit itself to preserving the environment for future
generations; to provide all Americans with a safe, healthy, productive, aesthetically and culturally satisfying
environment; ensure a wide range of useful uses of natural resources while ensuring environmental safety;
ensure the safety of historical and cultural heritage while preserving the environment; direct their activities to
preserve the natural balance between the population and renewable natural resources to ensure a high stand-
ard of living for the population; improve the quality of renewable natural resources and increase the efficien-
cy of processing non-renewable resources [13].

The law defines three levels of activity. If the federal government has decided that a certain activity
would not significantly affect the environment, then it belonged to the first level and is exempt from detailed
environmental impact analysis. The second level of activity is the one that causes certain environmental con-
sequences, and therefore, federal agencies must first carry out and give a brief environmental assessment of
the proposed actions. If an activity could lead to significant environmental impacts, then it should be evalu-
ated in more detail, including a description of the negative impacts, irreversible and alternative solutions, as
well as short- and long-term benefits. Such activity belonges to the third level. The disadvantage of this
three-level system is not the prohibition of actions that may harm the environment but the search for alterna-
tives [5].

The Nuclear Waste Policy Act of 1982 is a federal law that establishes a comprehensive national pro-
gram for the safe and permanent disposal of high-level radioactive waste. It establishes the conditions for the
use of deep geological storage facilities for the safe storage and/or disposal of radioactive waste, the proce-
dure for evaluating and selecting sites for these facilities, and the interaction between state and federal gov-
ernments. The act also determines the schedule of key milestones that will be carried out by federal agencies.
The Department of Energy (DOE) is responsible for placing, constructing, and operating a deep geological
storage facility for high-level waste and spent nuclear fuel. The DOE has the right to use this facility only if
it meets the established standards and requirements [14].

In 2001, the United States government developed a strategy to promote the development of nuclear en-
ergy with several key goals. These goals included ensuring energy security, promoting economic growth, and
environmental sustainability. The main objectives of this strategy were ensuring energy security by reducing
greenhouse gas emissions and ensuring long-term energy sustainability. Additionally, large-scale nuclear
projects, such as the “Advanced Fuel Cycle” and the “Global Partnership for Nuclear Energy” were initiated.

The 2001 strategy aimed to revive nuclear energy in the United States to address various challenges re-
lated to energy security, environmental concerns, and economic factors. While not all goals were fully met,
this policy set a foundation for the further development of the industry and increased the role of nuclear en-
ergy in the country’s energy mix.

In 2005, the United States passed the Energy Policy Act, which became a significant piece of legislation
aimed at addressing a variety of energy challenges in the country. The law included provisions for state
guarantees for loans up to $18.5 billion for the construction of new nuclear power plants, which was intended
to reduce financial risk for private investors and promote the development of new nuclear energy sources.
Additionally, tax incentives were introduced for nuclear energy producers, making investments in the sector
more attractive [15].

This law has made several changes: 1. It divided the powers to regulate the wholesale supply market be-
tween the federal government and the states. 2. It created an organization responsible for the reliability of
electricity production and distribution—the Electric Reliability Organization. Its tasks include setting stand-
ards for the reliability of electricity supply and the right to impose fines on wholesale suppliers who do not
comply with these standards [2; 108].

Amendments were also made to other laws, particularly the Public Utility Regulatory Policies Act
(PURPA). PURPA played a key role in the development of renewable energy and cogeneration in the United
States. Owing to this law:

- conditions were created for the development of small and medium-sized clean energy projects;

- the share of renewable energy sources in the country’s energy balance increased;

- the preconditions for further liberalization of the energy market emerged.

However, over time, PURPA became the subject of criticism, particularly from utilities, who believed
that obligations to purchase electricity from independent generators increased their costs. Despite this, the
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law remains an important element of the US energy policy and continues to influence the development of
renewable energy [6].

An analysis of the US legislation on nuclear energy reveals that its use is subject to strict state control.
Not only are the benefits of using nuclear power taken into account but so are the risks. Legal regulation is
implemented through both an imperative approach (ensuring nuclear safety) and a dispositive approach
(through treaties and agreements in the nuclear field). The legislation also establishes the supremacy of fed-
eral law in this area.

Canada is also a nuclear power nation. As of October 2023, there are 19 nuclear reactors operating in
the country, located at four nuclear power plants. These reactors contribute significantly to the country’s en-
ergy supply, particularly in the province of Ontario, where they play a crucial role in meeting the region’s
electricity needs.

The Canadian Nuclear Safety Commission (CNSC) is Canada’s federal regulatory body responsible for
ensuring safety in the field of nuclear energy and radiation protection. The CNSC was established in 2000 on
the basis of the Nuclear Safety and Control Act, replacing the previous regulatory body, the Atomic Energy
Control Board of Canada (AECB).

The Canadian Nuclear Safety Commission (CNSC) is an independent federal agency in Canada respon-
sible for the regulation and control of all aspects related to the use of nuclear energy and radiation materials.
This commission, established in 2000, plays a key role in ensuring the safety of society, workers and the en-
vironment from potential risks associated with nuclear activities.

The Commission’s tasks include: monitoring the operation of nuclear power plants (NPP) and other nu-
clear facilities; regulation of the production, use, storage and transportation of nuclear materials; supervision
of nuclear waste management, including its storage and disposal; the use of radiation sources in medicine,
industry and science.

The Commission reports to the Parliament of Canada through the Minister of Natural Resources [16].

The legal regulation of the main issues of nuclear energy in Canada at the federal level is carried out ac-
cording to the following laws: Transportation of Dangerous Goods Act, Nuclear Safety and Control Act, Ra-
diation Protection Act, Nuclear Fuel Waste Act, Nuclear Liability Act, and others [17].

Let us take a closer look at the main provisions of Canada’s nuclear legislation.

The Transportation of Dangerous Goods Act, passed in 1992, is binding on all provinces. This law es-
tablishes safety requirements, safety standards, and safety signs that define the prohibition of importing, of-
fering for transportation, processing, or transportation of any dangerous goods. However, there are excep-
tions to this rule in cases where a person complies with all safety requirements and the rules applied to the
goods. The goods must be accompanied by all necessary documents, and the vehicles must meet safety
standards and display all necessary safety signs.

The law defines various types of hazardous materials and sets strict requirements for their packaging,
transportation, and labeling. It also establishes financial responsibility for carriers in case of violations of
safety regulations. The law requires carriers to check vehicles for compliance with safety standards, includ-
ing opening them, inspecting them, and verifying the quantity of cargo and accompanying documents. In
case of violations, carriers are held responsible under the law [18].

The Nuclear Safety and Control Act, passed in 1997, is a crucial document that governs the use of nu-
clear energy in Canada, ensuring safety, environmental protection, and compliance with international obliga-
tions. This law establishes a legal framework to regulate all aspects of nuclear activities, such as the produc-
tion, use, storage, and transportation of radioactive materials. It also establishes the process of licensing and
controlling these activities, which must be done in accordance with strict safety standards. Additionally, the
law sets standards for acceptable radiation levels, as well as requirements for monitoring the radiation situa-
tion and ensuring compliance. It also defines the responsibilities of legal entities and individuals in case of
violations of nuclear safety and security regulations [19].

The Nuclear Fuel Act of 2002 established the Nuclear Waste Management Organization, which oper-
ates without discrimination and receives remuneration. Each energy company that deposits funds into a trust
fund with a financial institution annually becomes a member or shareholder of the organization. The organi-
zation’s main goal is to conduct research on effective nuclear waste management methods. It also consults
with the public, including indigenous communities, on these issues. After three months have passed since the
end of each financial year, the organization submits a report on its expenses. Any violations of the organiza-
tion’s rules, such as late reporting to the minister, inappropriate expenses, or false entries in documents, can
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lead to legal action. According to the law, non-profit organizations have the right to participate in the long-
term storage of nuclear waste. They can perform advisory and monitoring functions [20].

It is worth noting that Canada has a well-developed nuclear power industry, which accounts for approx-
imately 15 % of the country’s electricity supply. With its vast energy potential, Canada is able to not only
meet its own domestic needs but also play a significant role in the global energy market. Common features of
nuclear energy development and production in Canada and the United States include reforms aimed at re-
structuring and liberalizing the electricity market and the partial privatization of the industry. The legal
framework for nuclear energy in Canada includes federal laws governing the use of nuclear power, ensuring
nuclear safety, management of nuclear waste, transportation of hazardous materials, and other related issues.

France is the largest producer of nuclear energy in Europe, has 18 commercial nuclear power plants
with 56 operating reactors [7] (receives about 70 % of electricity), and ranks second in the world after the
United States in terms of their number. Among the EU member states, France is one of the leading countries
in the use of nuclear energy.

They have expertise in the fields of energy consumption, the construction and operation of nuclear
power plants, as well as ensuring nuclear safety.

The French Institute of Radiation Protection and Nuclear Safety (Institut de Radioprotection et Streté
Nucléaire, IRSN) is an independent body that conducts risk assessments and monitors compliance with safe-
ty standards throughout the entire life cycle of nuclear facilities. In addition to this, the IRSN plays a role in
the development of regulations and standards related to radiation protection.

Agency for Nuclear Safety (Autorité de sureté nucléaire, ASN) is the regulatory body responsible for
issuing licenses for the construction and operation of nuclear installations and monitoring compliance with
safety requirements. In case of violations, ASN has the right to suspend the operation of nuclear facilities.
ASN reports to the ministers of Environment, Industry, and Health, but major licensing decisions still require
government approval.

In February 2023, the Ministry of Energy Transition announced the merger of ASN and IRSN, which,
in their opinion, “will strengthen the independence of nuclear safety control within a single independent safe-
ty management unit to ensure a high level of safety requirements” [7].

Ministry of Ecology, Sustainable Development and Energy (Ministére de 1'écologie, du Développement
durable et de I'énergie) is responsible for the development of public policy in the field of energy, including
the use of nuclear energy. The Ministry coordinates the activities of various departments and organizations
dealing with nuclear safety issues.

France is one of the leading countries in the use of nuclear energy, and it has strict legal regulations in
place to ensure safety, environmental protection, and compliance with international obligations in this area.

The law No. 2006-686 of June 13, 2006 “On transparency and safety in the nuclear field” (“Loi relative
a la transparency et a la sécurité en matiére nucléaire™) defines the principles of accessibility of information
to the public about the activities of enterprises related to the use of nuclear materials. It obliges government
agencies and organizations working in this field to provide the public with information about their work, in-
cluding information on radiation safety, environmental conditions, and radioactive waste management [8].

At the same time, the Law on Transparency and Safety in the Nuclear Field plays an important role. It:

- requires government agencies and companies operating in the nuclear industry to regularly publish re-
ports and share information with the public about their activities. These reports include data on radiation
monitoring, waste management, safety at facilities, and the environmental impact of nuclear power plants.

- establishes strict safety standards for all stages of handling nuclear material, from uranium extraction
to waste disposal. It also regulates safety measures at nuclear power plants and other nuclear facilities.

- defines procedures for notifying the public about potential risks and incidents associated with the op-
eration of nuclear installations. The public must be informed promptly about incidents and the measures tak-
en to address them.

- provides for the establishment of a system for regular monitoring and inspections of nuclear facilities
by independent experts, ensuring compliance with safety standards and preventing potential threats.

- establishes the responsibility of nuclear plant operators to ensure safety and take prompt action in case
of emergencies, taking all necessary measures to minimize consequences and eliminate incidents.

- guarantees citizens’ right to access information on nuclear safety and the environmental impact of nu-
clear facilities, allowing public organizations to request relevant data.

Cepus «[lMpaBo». 2025, 30, 4(120) 21



A.K. Kukeyev

1. The Law on Safety in the Field of the Use of Nuclear Technologies provides for coordination be-
tween various government agencies and companies. It is aimed at increasing the level of openness and secu-
rity in this area, as well as protecting the rights of citizens to access important information [21].

As a result, a significant portion of the regulations aimed at governing relations in the area of nuclear
activities, including those that establish the consequences of these activities in relation to environmental pro-
tection objectives, is incorporated into the Environmental Code. This choice indicates that the principles of
transparency and nuclear safety are recognized as fundamental principles of the legal framework for nuclear
activities. The implementation of any form of nuclear activity, including the utilization of atomic energy,
must not harm the public or the environment. Regulations governing relations in this area are an integral
component of the overall legislation on environmental protection, intended to prevent accidents, the harmful
effects of radioactive materials, and other adverse outcomes from such activities [17; 154].

2. Health Code (Code de la santé publique): This code regulates public health issues during the opera-
tion of nuclear facilities. It includes standards for the protection of workers and the public from radiation, as
well as measures to prevent accidents and eliminate their consequences [22].

3. Decree No. 2017-630 of April 25, 2017 on the establishment of safety rules for nuclear installations:
This decree defines the requirements for the design, construction and operation of nuclear reactors, including
rules for ensuring the physical protection of facilities and preventing unauthorized access.

4. Law No. 91-1381 of December 30, 1991 on Conducting Research and Experiments in the Field of
Nuclear Weapons: This law governs activities related to research and development in the area of nuclear
weapons. After signing the Comprehensive Nuclear-Test-Ban Treaty (CTBT), France has chosen not to con-
duct nuclear weapon tests, but it continues to conduct scientific research in this field.

5. Laws and regulations of the European Union: As a member of the EU, France is obligated to follow
the directives and regulations set by the European Union regarding nuclear safety. One such directive is
Council Directive 96/29/EURATOM, which was issued on May 13, 1996 and establishes basic standards to
protect the health of workers and the general public from the risks associated with radioactive radiation.

The law No. 2006-739 of June 28, 2006, on the sustainable management of radioactive materials and
waste, known as Program Act No. 2006-739, established the foundations of France’s national policy on the
sustainable management and financing of these materials and waste. This law regulates the handling of nu-
clear and radiation waste and organizes and finances activities and scientific research programs related to
these subjects in accordance with its regulations. Many of the provisions in this law have since been incorpo-
rated into the Environmental Code [23].

The Law No. 2006-739 and Decree No. 2008-209 established rules for the management of spent nuclear
fuel or radioactive waste. These rules:

1) prohibit the disposal of nuclear waste from abroad in France.

2) permit the production of nuclear waste only in accordance with international agreements, which in-
clude a schedule for its reception and processing, as well as the last date for shipping the resulting radioac-
tive waste from France.

3) prohibit the storage of spent nuclear fuel in France except for purposes of processing, research, or
transfer to other countries.

An analysis of these legislative acts reveals that they regulate some of the most significant aspects of
nuclear energy. These include ensuring the safety of nuclear facilities, managing radioactive waste, and
adapting to changes in the industry. The laws also aim to exclude outdated regulations and develop new
ones, while modernizing existing ones.

Let us consider Sweden’s approach to nuclear energy and its regulatory framework.

The country has ten nuclear power reactors, and three of these reactors are continuously being shut
down. The remaining ten operating reactors include seven BWR ASEA-ATOM designs, and three PWR
Westinghouse designs. Nuclear energy accounts for approximately 45 % of all electricity generated in Swe-
den each year on average. Swedish reactors have undergone and are undergoing modernization, as well as
safety and capacity upgrades. Safety improvement measures related to reactor design and construction have
also been implemented.

In June 2010, the Swedish Parliament lifted the ban on the construction of new nuclear power plants, al-
lowing the construction and operation of a new reactor in case of a change in plans for the closure of an ex-
isting reactor. They also approved legislation to create conditions for the development of future generations
of nuclear power.
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The Swedish Radiation Safety Authority (SSM) is a regulatory body responsible for nuclear safety, ra-
diation protection, and the non-proliferation of nuclear weapons in Sweden. It employs more than 300 spe-
cialists with expertise in various fields, including engineering, natural sciences, behavioral sciences, law,
economics, and communications. The SSM’s budget is approximately 400 million Swedish kronor annually.
The SSM receives funding from fees and tax revenues. In case of an incident involving radioactive materials
or radiation, the SSM coordinates expert assistance from the emergency response center and is responsible
for organizing it. Additionally, the SSM plays a crucial role in coordinating national efforts in radiation
measurement and analysis [24].

The main laws in the field of nuclear safety and radiation protection are: The Act on Nuclear Activities
(1984: 3); The Radiation Protection Act (1988: 220); The Environmental Code (1998: 808); The Ordinance
on the Financing of Residual Products of Nuclear Power (2006: 647); The Nuclear Liability Act (1968: 45).
All acts are supplemented by a number of other additional regulations containing more detailed provisions on
certain aspects of nuclear safety.

The Law on Nuclear Activities defines the term “nuclear activity” and states that such activities may
only be carried out in accordance with a license issued in compliance with the legal requirements of this law
and the Environmental Code. The license holder is responsible for ensuring the safe operation of each nucle-
ar facility and the secure storage of nuclear waste. They must implement necessary security measures based
on the nature of their activities and the conditions in which they operate. These measures include ensuring
the safe management and disposal of radioactive waste, as well as the safe decommissioning and dismantling
of facilities when nuclear activities are no longer carried out. Safety in nuclear activities is maintained by
taking all necessary measures to prevent errors or malfunctions in nuclear equipment or any other situations
that could lead to a radiation accident.

The Law on Nuclear Activities primarily addresses nuclear safety issues, while the Environmental Code
deals with general aspects of environmental protection and potential consequences of hazardous activities.
The Radiation Protection Act includes provisions for the protection of public health (including industrial
workers), animals, and the environment, as well as the management of radioactive waste.

The Nuclear Liability Act implements Sweden’s obligation to comply with the Paris Convention on
Third-Party Liability in the Field of Nuclear Energy and the Brussels Convention additional to it [25].

We believe that some aspects of the legal regulation of the nuclear industry in Sweden could be adapted
for the Republic of Kazakhstan. In particular, the experience of legislative regulation of funding for the man-
agement of nuclear waste and the creation of conditions for a generation change in nuclear reactors could be
useful.

Analyzing the situation of nuclear energy in the European Union, we can see that there is an ambiguous
attitude towards this energy source among European countries. For instance, Belgium, Switzerland, Austria,
and Italy are opposed to nuclear energy development, while Germany has taken a radical change in its ap-
proach to nuclear power. On March 14, 2011, Chancellor Angela Merkel of Germany announced a review of
her country’s energy policy after the Fukushima nuclear disaster in Japan. This event led to a shift in Germa-
ny’s approach towards nuclear energy, as the government established the Ethical Commission for Safe Ener-
gy Supply and recommended the country to move away from nuclear power by 2021 and shut down its reac-
tors.

Angela Merkel’s decision to phase out nuclear energy has been one of the most significant steps in
global energy policy. This decision demonstrates how environmental concerns can influence national strate-
gies and public opinion. The German experience also shows that transitioning to renewable energy requires
significant investment, time, and infrastructure changes.

Currently, there is an “atomic renaissance” in the European Union, which means a revival of interest in
nuclear energy as an important part of an energy strategy to achieve climate goals and ensure energy securi-
ty. After a period of skepticism about nuclear energy following the Fukushima disaster in 2011, many Euro-
pean countries are once again considering it as a key low-carbon energy source.

The “nuclear renaissance” in the European Union (EU) reflects a growing recognition that nuclear en-
ergy can play an important role in the transition to a lower-carbon economy. While there are challenges such
as high costs and public opposition, many EU countries are investing in nuclear energy as a key part of their
strategy to achieve climate goals and ensure energy security.
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Conclusion

The foreign experience of legal regulation in the field of nuclear energy is a set of legislative, adminis-
trative and international measures aimed at ensuring the safety, non-proliferation of nuclear materials and the
development of nuclear energy for peaceful purposes. Different countries, depending on their economic, po-
litical, and environmental priorities, are developing unique approaches to regulating this area.

Thus, the experience of legal regulation of public relations in the field of nuclear energy accumulated in
the USA, Canada and some European countries deserves attention and can be used for the following reasons:
1) a comprehensive system of laws and regulations that covers all aspects, from licensing and safety to waste
management and liability for damage; 2) the practice of constant adjustment of regulatory legal acts; exclu-
sion of outdated legal provisions or their modernization and development of new ones; 3) long-term nuclear
waste management strategies have been developed, including the creation of deep geological storage facili-
ties (for example, the Yucca Mountain project in the USA. Their experience can be used in the development
of national programs for the management of radioactive waste, including technologies for their storage and
disposal; 4) have extensive experience in licensing, which includes assessment of safety, environmental risks
and compliance with technical standards. Their regulatory approaches, including independence and transpar-
ency, can be adapted to improve the effectiveness of national regulatory authorities; 5) The legal regulatory
system provides for public participation in the decision-making process. Public hearings are held on key is-
sues such as the construction of new facilities or the renewal of licenses; much attention is paid to the physi-
cal security of nuclear facilities and protection against cyber attacks. Strict security requirements are estab-
lished, including protection against terrorist threats. This experience can help to increase public confidence
in nuclear energy and reduce social tensions.

All of the above mechanisms of legal regulation in the field of nuclear energy contribute to improving
the safety of this industry, diversifying sources of support, and reducing dependence on internal constraints.
The Republic of Kazakhstan's comprehensive involvement in global initiatives is transforming the industry's
development model towards an export-oriented and innovative one, ensuring financial stability, technical
modernization, and long-term strategic sustainability.

Cooperation with international organizations and partners plays a crucial role in maintaining the stabil-
ity of the nuclear energy sector in the face of high levels of external and internal uncertainty. This coopera-
tion promotes the introduction of innovative solutions, enhances safety measures, provides access to prefer-
ential financial resources, and opens up opportunities for Kazakhstan to export its expertise.
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A K. Kokees

ATOM 3HEPrusiChbIH MaiiajIaHy CAJAChIHAAFbl KYKbIKTBIK PeTTeyiH
djIeMiK TIKipuOeci JK9He OHBIH LIeT eJiAepae 1aMybl

Makanaza aToM PHEPTHSCHH MaifalaHy CallaChIHIAFBl KYKBIKTBIK PETTEYIIH QJIEMIIK TOHKiprOeciHe MIory
Oepinren. JKereximni miet engepAe KOJNIAHBUIATHIH 3aHHAMANBIK TOCUIIEPIiH BOJIOIMACEHA epeKIle Ha3ap
ayznapblIaabl. ABTOP XaJbIKapalblK KYKBIKTHIK OacTamanap MeH YITTBHIK 3aHHAMAIIBIK aKTiJIep/i Jie TaJliaFaH.
CoHBIMEH Kartap, SIIPOJIBIK KAyilCI3MIKTI KaMTaMachl3 €Tyre, SKOJOTUSIIBIK TYPAKTBUIBIKKA KOJ JKETKi3yre
OarbITTANFaH JKaHa SIPOJBIK TEXHOJOTHSUIAPJBIH JKayanKepIIiliri MeH JaMyblHa OaiiaHBICTHI 3aMaHayH
CBIH-KaTepyiep KapacThIPbUIFaH. 3epTTeyldiH MakcaThl SIPOJIBIK CaNaHbl KYKBIKTBIK PETTEYIiH SpTYpii
TOCUIIEpiHE JKaH-)KAKTHl Talaay Kyprizy. KosimaHplcTaFbl MeXaHM3MIEPAiH THIMAUIrIH Oaramay KoHE
YITTHIK JKOHE XaJIbIKapajblK JCHIei[le aTOM SHEpreTUKACHIHBIH THIMIi, Kayilci3 jKoHEe TYpakKThl JaMybIHa
BIKITAJ €TETIH HEeTIi3rl TeHICHIWUIapAbl, MPUHIUITED MEH MEXaHU3MIepIi aHbIKTay. bynm 6i3re Atom
SHEPrusACH OOUBIHINA XanbIKapanblk areHTTiKTIH (MATATD) y3mik XamslkapanbK ToxipuOenepi MeH
YCHIHBIMJApbIHA CYHEHE OTBIPBIN, YIATTHIK HOPMATHUBTIK-KYKBIKTBIK 0a3aHbl Kypy OOWBIHIIA YCBHIHBICTAP.IbI
TYXKbIppIMIayFa MyMKiHAIK Oepemi. CoHnali-ak YITTBIK 3aHHAaMaHBl XaJbIKApPaJbIK CTaHAAPTTap MeEH
MiHJETTEMENepMEH YIJIECTipy JKOJJapblH aHbIKTall amaMbl3. JKYMBICTBIH SAiCHAMaJbIK HETri3i opTypi
eNIepACTi SAPONBIK SHEPrHSHBl PETTEYAIH KYKBIKTHIK HHCTHTYTTapblH, HOpMajapbl MEH TacCilIepiH
canblcThpy. CanbICTBIpMANbl  KYKBIKTBIK — OJ[iC  JKETEKII SIPOJBIK MEMIIEKSTTepHAiH 3aHHAMAJBIK
JKy#HenepiHzeri, HOpMAaTHBTIK aKTiJIEPiHIEr KOHE KYKBIK KOJIIaHy MPaKTHKACHIHAAFbI aibIPMaIIbUTBIKTAP/IbI
aHBIKTayFa, COHJail-aK PEeTTeyIiH KaJlbl TCHICHIMIAPbl MEH THIMII MOJIENBJACPIH aHBIKTayFa MYMKIHJIIK
Oepeni. 3epTTey HOTIKECIHAE aTOM PHEPTUSACHIH TaiilaaHyabl KYKBIKTEIK PETTEY/IH JIEeMAIK ToXKipHOeciHiR
HETi3r1 epeKIIesiKTepi )KaHe OHbIH LIET eNiep/e AaMybIHbIH HeTi3ri TeHJeHIMsuapsl anbikTanasl. [lerenaix
TXipuOe 0i3re sAPOIIBIK YIHEPTHUSHBI KayillCi3, TYPaKThl )KOHE JICYMETTIK TYPFBIIaH KOJIAHJIbI MaijaaaHy bl
KaMTaMachl3 €Ty VIIiH YJITTHIK KYKBIKTHIK JKyiiemisre THiMIi eHriyre OoaThlH KYH/BI cabakrap MeH
MOJIENbJIeP/li YCHIHA/IBI.

Kinm ce30ep: aToM 3HEpreTHKAachl, aTOM DHEPTUSACHIH IMaiiaaHy CalachIHIAFbl KYKBIKTBIK PETTEy, aTOM
SHEPTHSCHI, SIPOJIBIK KAayiNCI3IiK.
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A.K. Kukeyev

A.K. Kykees

MupoBo# ONILIT NPABOBOI0 PeryJJupoBaHus B cepe UCIOJIb30BAHUA SAACPHON
JHEPrUM U ero pa3BUTHE B 32apy0eKHBIX CTPAHAX

B nmanHo#i craThe mpencTaBieH 0030p MHPOBOT'O OIBITA IPABOBOTO PETYIUPOBAHMS B cepe HCIOIB30BaHUS
saaepHoit sHepruu. Ocoboe BHUMAHHUE YAENAETCS SBOTIOLHUU 3aKOHOAATENbHBIX MOAXO0N0B, TPHMEHAEMbIX B
BEeIyIIUX 3apyOeXHBIX CTpaHaX. AHATM3UPYIOTCA KaK MEXIyHapoJAHBIE MPaBOBbIE MHULUATHBLI, TaK U Ha-
IOHANIBHBIE 3aKOHOJATeNbHbIE aKThl. KpoMe Toro, paccMaTpHBaIOTCSi COBPEMEHHBIE BBI30OBBI, CBS3aHHBIE C
obecriedeHneM siepHOIT 6€30MacHOCTH, BOIIPOCAMU OTBETCTBEHHOCTH U PAa3BUTHUEM HOBBIX SIEPHBIX TEXHO-
JIOTWi{, HANpaBIEHHBIX Ha JOCTIDKEHHE 3KOJIOTMYECKoil ycToiumBocTH. Llens mccinenoBaHus — NPOBECTH
BCECTOPOHHHH aHAIN3 Pa3INYHBIX MOAXO/IO0B K IPAaBOBOMY PETyIHPOBAHHIO SICPHON OTPACIH, OLCHUTH 3 (-
(DeKTUBHOCTH CYIIECTBYIOIIMX MEXaHH3MOB U BBISBUTH KIIOUEBBIC TCHACHIUH, NMPHUHIUIE U MEXaHU3MEL,
criocobcTBytomue 3pdexTHBHOMY, 6e30IacHOMY M YCTOHYHMBOMY Pa3BHTHIO aTOMHOI SHEpreTHKH Ha Haluo-
HaJBHOM M MEKAYHApOIHOM YPOBHSX. DTO IO3BOJISIET CHOPMYIHPOBATH PEKOMEHAAIMH IO CO3JAaHUIO Ha-
IIOHAILHOW HOPMATHBHO-TIPAaBOBON 0a3bl C y4ETOM JIYUIIMX MEXIYHApPOAHBIX MPAKTUK M PEeKOMEHAAnnit
MAT AT3. Kpome Toro, MOXKHO OIIPEIETHTh IMyTH TapMOHU3AINN HAIIMOHAJIBHOTO 3aKOHOJATEIhCTBA C ME-
JKyHapOAHBIMU CTaHIAPTAMU M 00s3aTeNbcTBAMH. METOOIOTNIECKyI0 OCHOBY MCCIIEAOBAHHS COCTaBILSIET
CPaBHUTENBHBIA aHAIN3 NPABOBBIX HHCTUTYTOB, HOPM M MOJXOAOB K PETyIMPOBAHHIO HCIOIB30BAHUS SOEP-
HOHM SHEPIHU B PA3NUYHBIX cTpaHaX. [IpuMeHeHHe CpPaBHUTEIBHO-TIPABOBOIO METOJA MO3BOJSET BBIIBHTH
pa3nu4Ms B 3aKOHOJATENIBHBIX CHCTEMaX, HOPMAaTHBHBIX aKTaX M MPAaBOIPHMEHUTEIFHOH MPAKTHKE BEAYIHX
SICPHBIX TOCYIAPCTB, a TAKXKE OINPEISIUTh OOIINe TeHACHINH 1 3P (EeKTHBHBIE MOJEIH peryiIupoBanus. B
pe3ynbTaTe NPOBEICHHOIO MCCIIEN0BaHNUs BbIICICHBI KIIOUEBbIE OCOOCHHOCTH MHPOBOIO OIIBITA IPABOBOTO
pEeryIupoBaHUs UCHONB30BAHUS SIACPHOH SHEPTHU U ONPEAEICHbl OCHOBHBIC TEHACHIUH €TI0 PA3BUTHS B 3a-
PYOEXHBIX cTpaHaX. 3apyOeKHBIH OIBIT MPEACTABISIET COOOH HEHHYIO 0a3y 3HaHMH M MPAaKTHYECKHUX pelle-
HUIA, KOTOPBIE MOTYT OBITh 3()(EKTHBHO aJalTHPOBAaHBl B HALIMOHAIBHYIO PABOBYIO CUCTEMY Ul oOecrieue-
HHA 0€30I1aCHOTO0, YCTOHYHBOTO U COIMAIBHO MPHUEMIIEMOTO HCIOJIB30BaHNUS AICPHON SHEPIHN.

Knrouegvie cnosa: sipepHasi SHEpreTHKa, IPABOBOE PEryJIMPOBAHHE B 00JIACTH HCIIOJIb30BaHHUS aTOMHOMN SHEp-
THH, siZIepHast SHEPTUsl, sIepHast 6e30acHOCTb.
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Acts of the Constitutional Court as sources of law
of the Republic of Kazakhstan

Constitutional Court of the Republic of Kazakhstan has a significant role in overseeing observance of the
country’s law and regulation in accordance with the Constitution. Its acts have an effect on law enforcement
practice, influencing law and its creation. However, the question of exactly how the acts of the Constitutional
Court have an effect on the country’s legal system and up to what extent they may be regarded as sources of
law is still subject to research. The acts of the Constitutional Court play a significant role in strengthening and
improving the legal system. The research task is to determine and understand the legal nature and role of acts
of the Constitutional Court of the Republic of Kazakhstan as a source of law. The research employed system-
atic and content analyses of normative legal acts, constitutional and judicial acts, and comparative legal
method. The study determined that acts of the Constitutional Court possess strong legal force and have strong
influence on processes of lawmaking and enforcement. Their acts are binding for everyone who are subjects
of public authority and are legal guidelines for constitutional understanding. The acts proved to be definite
sources of law and perform a role in ensuring constitutional order and human rights protection. The study
stresses further development for applying these acts and for expanding a role of the Court in Kazakhstan’s le-
gal system. The study results are operable during legislative development and during legal practice.

Keywords: Constitutional Court, Kazakhstan, legal system, sources of law, legal force, judicial practice, law-
making, human rights, legal interpretation, constitutional order.

Introduction

One of the elements of the evolving constitutionalism in sovereign Kazakhstan is the Constitutional
Council, which plays a key role in ensuring that all normative legal acts comply with the Constitution. En-
hancing its effectiveness is a key priority in building a legal, democratic, and social state. For a long time,
there has been ongoing discussion as to whether the decisions of the Constitutional Council and constitution-
al courts in other countries constitute sources of law. This issue continues to provoke debate in specialized
legal literature [1].

In legal theory, the concept of a “source of law” refers to the form in which legal norms are enshrined.
The sources of constitutional law are legal documents through which the legal norms of constitutional law
are established and acquire binding legal force; these norms regulate social relations that underlie the consti-
tutional order [2; 27].

Documents issued by central executive authorities, such as ministries, state committees, federal ser-
vices, as well as by heads of local administrations and executive bodies of the Republic’s constituent entities,
are referred to as subordinate acts. All legally significant acts concerning the rights and obligations of citi-
zens must be published; otherwise, they cannot be applied in practice.

The system of constitutional law souces in the Republic of Kazakhstan reflects the historical and politi-
cal characteristics of the state’s development, as well as the specifics of its legal system. In this context, a
special role is played by the Constitution of the Republic of Kazakhstan and constitutional laws, which occu-
py the top position in the hierarchy of sources of law. They serve as the foundation of the entire legal system
and provide the basis for the development and adoption of other normative legal acts.

The Constitution of the Republic of Kazakhstan, adopted by national referendum on August 30, 1995, is
based on the fundamental principles of state power and the legal system. It contains the main provisions on
the rights and freedoms of individuals and citizens, the structure of state authorities, their powers, and inter-
relations. Constitutional laws specify and develop the norms of the Constitution, regulating various aspects
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of public life, such as the protection of human rights, the procedure for conducting elections, the judicial sys-
tem, and others.

The purpose of this study is to analyze the legal nature of subordinate acts in the system of sources of
law of the Republic of Kazakhstan, their significance for regulating social relations, as well as to examine the
mechanisms of their application and mandatory publication to protect the rights, freedoms, and obligations of
citizens.

Research objectives:

1 To study the legal nature of the acts of the Constitutional Court of the Republic of Kazakhstan.

2 To determine their place and significance in the system of sources of law.

3 To develop proposals for improving the legal regulation of the acts of the Constitutional Court in Ka-
zakhstan.

Methods and materials

The main way to conduct research is through an examination of formal legal acts of Kazakhstan, includ-
ing the Constitution, the law, and normative acts. The main provisions of the Constitution and the Law “On
Legal Acts”, through which the adoption and publication procedures for lower-level legal acts are defined,
were studied through text analysis.

Systematic analysis was conducted in order to comprehend the position of the acts of a lower tier within
the system of legal sources in Kazakhstan. The use of this method enabled the identification of how lower
tier acts work in relation to the law and the areas and issues involved in their implementation in everyday
practice. For information from official publications of lower tier acts and for the legal literature, content
analysis was utilized. Through it, the trends in regulating social relations using lower tier acts and how they
affect citizens’ rights were analyzed.

This study involved the analysis of subordinate acts of the Republic of Kazakhstan in terms of their le-
gal nature and impact on society. The primary materials for analysis included the Constitution of the Repub-
lic of Kazakhstan, the Law “On Legal Acts”, and various government resolutions, ministerial orders, and
other official documents.

The research included the analysis of both legal documents and judicial practice in order to understand
how subordinate acts are applied in practice and what problems may arise in their implementation. Specific
examples of subordinate acts were examined, including a government resolution on taxation and an order of
the Minister of Health on sanitary standards, to analyze their impact on citizens’ rights and the functioning of
various sectors of society.

In addition, the study included official publications from various government bodies, which provided
additional context for analyzing the functioning of subordinate acts in Kazakhstan.

Results

A unique system of sources of constitutional law has been established in the Republic of Kazakhstan,
which has led to an increase in the number of normative acts regulating constitutional relations and to the
strengthening of the influence of universal values. This process is driven by changes in the content of exist-
ing sources of law and the emergence of new ones.

The acts of the Constitutional Court of the Republic of Kazakhstan possess a special status within the
country’s legal system. According to the Constitution, the decisions of this body are binding on all state bod-
ies, organizations, and citizens (Article 74 of the Constitution of Kazakhstan). This underscores their signifi-
cance and binding force, which, in turn, allows them to be considered a specific source of law with unique
characteristics.

In the field of jurisprudence, active debates are taking place regarding the degree of formal recognition
of these normative acts as fundamental sources of law. Certain experts express the opinion that the acts of the
Constitutional Court possess a precedent-based nature and may serve as grounds for decisions by courts of
general jurisdiction. This assertion is based on the fact that the legal positions expressed in the acts of the
Constitutional Court contribute to the formation of a general legal context and promote greater consistency in
law enforcement [3].

This raises the question: can the decisions of the Constitutional Court be used as independent grounds
for judicial proceedings? In most cases, the acts of the Constitutional Court serve as a starting point for the
interpretation and understanding of legal norms, yet they are rarely incorporated directly into legislative acts.
This means that the influence of such decisions on the legal system is more generalized and interpretative

Cepus «[lMpaBo». 2025, 30, 4(120) 29



D.B. Kalmaganbetova, A.M. Yessentemirova

rather than normative. Nevertheless, their importance in the context of protecting human and civil rights and
freedoms, as well as ensuring of the stability of the constitutional legal order, cannot be denied.

The primary role of the Constitutional Court is to exercise constitutional oversight. This involves veri-
fying the compliance of laws, normative acts, and international treaties with the Constitution. Requests for
such review may be submitted by the President of Kazakhstan, the Government, members of Parliament,
courts of general jurisdiction, as well as by citizens whose constitutional rights have been violated. In render-
ing decisions, the Constitutional Court relies not only on the text and spirit of the Constitution but also on
Kazakhstan’s international obligations, which helps align national laws with international standards.

The actions of the Constitutional Court hold precedent value, as their legal stance is obligatory for all
governmental bodies, organizations, and citizens. The decisions of the Court are not subject to appeals and
are bound to be enforced. This is in line with the highest authority of the Court and its pivotal position in up-
holding legality and justice. The Constitutional Court, on the other hand, is not involved in politics, and at
the same time, it remains an independent entity that ensures the safeguarding of the principles of the consti-
tution.

As an indicator of the significance of the decisions of the Constitutional Court, note that they tend to
become a point of departure for the elaboration of new legislations and the amendment of current ones.
Moreover, the actions of the Court serve to reinforce democracy and human rights. Therefore, we may say
that the Constitutional Court of Kazakhstan is among the central institutions ensuring the stability and pro-
gress of the legal system of the country.

As noted by the well-known Kazakhstani scholar Aitkhozhin K.K., the main feature of the current con-
stitutional process is that legislation is intended to reflect the fundamental goals and characteristics of a
transforming Kazakhstani society, in accordance with the provisions of the Basic Law, and to actively con-
tribute to the formation of a democratic and rule-of-law state [4].

According to Article 71 of the Constitution of the Republic of Kazakhstan, the Constitutional Court is
the highest body overseeing compliance with the Constitution throughout the country. Its decisions have the
highest legal force and are mandatory for execution by all state bodies, organizations, and citizens.

According to Article 74 of the Constitution of the Republic of Kazakhstan, the decisions of the Consti-
tutional Court are final and not subject to appeal or review. This gives them a special legal status, placing
them above ordinary court decisions and equating them with normative legal acts of the highest legal force.

The acts of the Constitutional Court not only resolve specific disputes but also include general legal
principles and interpretations of constitutional norms. According to Article 4 of the Constitution of the Re-
public of Kazakhstan, it has the highest legal force, is directly applicable, and is enforced throughout the
country.

The main document regulating the legal status of subordinate acts is the Constitution of Kazakhstan and
the Law “On Legal Acts” dated April 6, 2016, No. 480-V LRK. According to these documents, subordinate
acts include acts of central executive bodies, ministries, state committees, federal services, as well as acts of
local administrations and executive bodies of the Republic’s constituent entities.

According to Article 4 of the Constitution of Kazakhstan, normative legal acts of various levels are in-
cluded in the system of law sources of the country. The highest level is occupied by the Constitution and
laws of Kazakhstan, which have the greatest legal force. Subordinate acts are on the second level and are
adopted for the implementation of specific legal provisions and their practical application [2].

An example of a subordinate act is a Resolution of the Government of the Republic of Kazakhstan,
aimed at implementing laws in specific areas.

In order for subordinate acts to be applied, they must be officially published. This requirement is estab-
lished in the Law of the Republic of Kazakhstan “On Legal Acts”. According to Article 43, normative acts
affecting the rights, freedoms, and obligations of citizens must be published in the mass media or on official
internet resources for public access. Acts that have not undergone the publication procedure cannot be ap-
plied and are considered invalid.

According to the Law of the Republic of Kazakhstan “On Legal Acts” dated April 6, 2016, No. 480-V
LRK, the acts of the Constitutional Court are normative legal acts of direct effect. This confirms their status
as sources of law that must be taken into account in the drafting and application of laws.

According to Article 78 of the Constitution of the Republic of Kazakhstan and the Law “On the Consti-
tutional Court of the Republic of Kazakhstan” dated November 5, 2022, No. 153-VII LRK, the following
may apply to the Constitutional Court:

1 The President of the Republic of Kazakhstan.
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2 The Chairperson of the Senate of Parliament.

3 The Chairperson of the Mazhilis of Parliament.

4 No less than one-fifth of the total number of deputies of Parliament.
5 The Prime Minister.

6 Courts in matters arising during judicial proceedings.

Figure 1 shows the stages of constitutional proceedings.

Acceptance ofthe Preparation of Consideration Rendering of
appeal for —>| thecasefor = oo ¢ —> T E
appec s e ofthe case. the decision.

consideration. consideration.
[
A4
Publication of

the decision.

Figure 1. Stages of Constitutional Proceedings

According to Article 74 of the Constitution of Kazakhstan and Article 37 of the Law “On the Constitu-
tional Court”, the decisions of the Constitutional Court are binding on all state bodies, organizations, offi-
cials, and citizens.

After the Constitutional Court issues a decision, the legislature is obligated to amend normative legal
acts to ensure their compliance with the Constitution and the Court’s decisions. This process contributes to
the improvement of legislation and the elimination of contradictions in normative acts.

Let us consider an example: the Constitutional Council (which performed the functions of the Constitu-
tional Court until 2022) reviewed the constitutionality of certain provisions of the Criminal Procedure Code
of the Republic of Kazakhstan that restricted the right to defense. It was recognized that these norms contra-
dicted the Constitution, which led to their removal from legislation and the strengthening of the rights of the
accused.

Another example concerns the issuance of a decision. After the re-establishment of the Constitutional
Court in 2022, one of its first decisions was to declare certain provisions of a law restricting freedom of
speech unconstitutional. This decision contributed to the enhanced protection of the constitutional right to
freedom of expression and required the legislature to introduce corresponding amendments to normative
acts. The Court’s precedent-setting decisions encourage lawmakers to more thoroughly analyze new draft
laws for their compliance with the country’s Basic Law.

Active participation of the Constitutional Court in the protection of citizens’ rights and freedoms
strengthens public trust in the legal system and state institutions. The publication and discussion of the
Court’s decisions contribute to increasing the level of legal culture among the population and to public
awareness of the importance of law compliance. The acts of the Constitutional Court have a direct impact on
legal practice. Judicial and other state bodies are obligated to follow the legal positions expressed in the deci-
sions of the Constitutional Court. This helps ensure consistency in judicial practice and adherence to consti-
tutional principles in the work of state institutions.

Figure 2 shows the problems and shortcomings in the application of subordinate acts.
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Despite the requirement for mandatory publication, some
— Transparency Issues subordinate acts are published with delays or in incomplete
form, which limits citizens’ access to information.

Sometimes subordinate acts contain provisions
= Legal Uncertainty thatmay contradict laws or are not coordinated
with them.

In some cages, executive authorities adopt too many
subordinate acts, which complicates regulation in certain
areas and creates barriers to their effective
implementation.

= Excessive Regulation

Some subordinate acts may provide for excessively harsh
= Digproportionate Sanctions penalties for violations that do not correspond to the
severity of the offenses.

Problems and Shortcomings

The procedurefor adopting subordinate acts often
doesnot providefor a sufficient level of participation
by citizens and interested parties.

Lack of Public Discussion

The process of developingand adopting subordinate acts
may be mfluenced by lobbying groups, resulting in norms
that benefit only a narrow circle of individuals.

Influence of Lobbying

Figure 2. Problems and Shortcomings in the Application of Subordinate Acts

To improve the clarity and effectiveness of the use of subordinate acts, it is necessary to establish a sys-
tem of control and monitoring over the timeliness and compliance of their publication with established
standards. It is also important to improve mechanisms for public participation in decision-making and to lim-
it the influence of lobbying. Fair and proportionate sanctions for violations of the law must be established,
avoiding excessive regulation.

Let us analyze how constitutional courts in the United States, the United Kingdom, France, Germany,
and Spain exercise oversight functions. We will conduct an analysis of the features and similarities in the
approaches to the implementation of the supervisory powers of these courts.

Modern scholars have struggled to define comparative constitutional law and related terms such as
comparative constitutionalism. In his book Comparative Methodologies, Professor Ran Hirschl of the Uni-
versity of Toronto writes: “From its inception, comparative constitutionalism has struggled with questions of
identity. There is much confusion regarding its aims and objectives, as well as what exactly it encom-
passes—constitutional systems, constitutional jurisprudence, constitutional courts, or constitutional govern-
ance and politics. It is also unclear whether comparative constitutional law should be considered part of
comparative law, a branch of constitutional law, or a fully autonomous field of study” [5].

However, more recently, Professor Madhav Khosla of Columbia University suggested that comparative
constitutional law “has undoubtedly emerged as a distinct field of study”, though “much remains to be set-
tled” [6].

The contemporary rise of constitutional law in a comparative context has occurred in legal and judicial
practice, as well as in academia. Professor Monica Claes (also from Maastricht University) associates this
surge of interest with several factors: the global rise in constitutional activity; the growing importance of
constitutions and constitutional law in public life (including constitutional adjudication); the increasing inter-
est in national identity; and the trend toward constitutionalization in European and international governance

[7].
According to her colleague, Professor Heringa, the advantages of the practice of comparing constitu-

tions are as follows:
1. This process helps to assess and understand the researcher’s own constitutional system;
2. It provides useful material for constitutional design and constitutional engineering;
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3. It establishes a foundation for the creation and development of international organizations and their
institutions (such as the EU and the Court of Justice of the European Union (CJEU)) [8].

In the course of the study, a book was analyzed that examines the role of the concept of constituent
power in the history of the constitution, with a focus on the legal and institutional consequences that theo-
rists, politicians, and judges have derived from it. It shows that constituent power, although historically asso-
ciated with extra-legality and disruptions of constitutional order, has played important functions in decisions
concerning legal reality. Constitutional courts have used it to justify their jurisdiction in invalidating consti-
tutional amendments that alter the fundamental structure of the constitution and, thus, constitute a constitu-
tional exercise. Some governments have invoked it to legitimize the transformation of the constitutional or-
der through procedures not provided for in the constitutional amendment rule but considered sufficiently par-
ticipatory to be viewed as equivalent to the “people in action”, and such attempts have sometimes been sanc-
tioned by courts [8].

The legal system of the United States is structured to protect individual rights and prevent their viola-
tion by public officials. The Constitution of the United States is the supreme source of law. It establishes and
governs the structure of the legal system. All other laws are evaluated against and must comply with the
Constitution. The Constitution establishes two main levels of law: state and federal. At the federal level, the
Constitution establishes three sources of law: the executive branch, the legislative branch, and the judicial
branch (the legislative branch is governed by Article I; the executive branch is governed by Article II; the
judicial branch is governed by Article 111) [9].

All states have adopted a state constitution that establishes the structure of state government. Often, a
state constitution resembles the Constitution of the United States and, accordingly, establishes the state exec-
utive, legislative, and judicial branches. However, the details of state constitutions vary by state. State law
also establishes and regulates local law, including the laws of counties, cities, townships, and villages [9].

The U.S. Constitution does not describe a specific method for reviewing laws for compliance with the
Constitution, so the country uses a traditional system of control. However, the Constitution itself does not
preclude such a possibility. According to Article VI, if federal laws or international treaties conflict with the
Constitution or state laws, state courts are obliged to follow the U.S. Constitution, federal laws, and treaties.

The U.S. Supreme Court is authorized to interpret the Constitution, review the constitutionality of laws,
and monitor whether government actions comply with it. It also creates judicial precedents that can be relied
upon in future rulings. Due to this important role of the Supreme Court, the U.S. judicial system has become
a significant element in the development and transformation of the national legal system.

In the United Kingdom, it is often believed that the concept of constitutional review is absent, although
this is not entirely true. It does exist but has its own characteristics. Unlike many countries, the United King-
dom does not have a traditional written constitution. Constitutional legal norms in the country are divided
into four groups: statutes, judicial precedents, constitutional conventions, and doctrinal sources [10].

In the United Kingdom, the doctrine of parliamentary sovereignty is in effect, which excludes the pre-
liminary review of laws by the courts. Parliament holds the exclusive right to enact laws and regulate their
application. However, following reforms in the early 21st century, courts were granted the authority to con-
duct subsequent constitutional review of laws.

The concept of constituent power, especially due to its significance in French revolutionary thought, fo-
cuses on two key aspects that remain relevant despite the ambiguous development of this idea. First, constit-
uent power is traditionally associated with the political foundation of the state; second, many scholars con-
tinue to link it to issues of popular sovereignty in the context of unitary democracies.

The French system of judicial constitutional review is composed of two institutions: the Council of
State and the Constitutional Council. Their jurisdiction is varied according to the legal force of the acts in
guestion. The constitutionality of ancillary acts and administrative rules published by the executive is exam-
ined by the Council of State, whereas the Constitutional Council examines the conformity of the law with the
Constitution.

In Germany, the Federal Constitutional Court’s central position in constitutional review is guaranteed
by the Basic Law and stands out among other institutions of the state including the Bundestag, the Bundesrat,
the Federal President, and the Government. Articles 93, 94, 99, and 100 of the Basic Law specify the struc-
ture of the court, the nature of the power it holds, and govern fundamental areas of settling constitutional
conflicts.

In Spain, the constitutional review system is analogous to those of other European states. The Spanish
Constitution gives the power of checking for observance of the Basic Law to the Constitutional Court. There
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are 12 judges in the Court, chosen by the King for nine years. The Congress (4 judges), the Senate (4 judg-
es), the Government (2 judges), and the General Council (2 judges) propose the candidates. One third of the
Court is replaced every three years. The Prime Minister, the Ombudsman, deputies and senators (at least 50),
the regional authorities, the courts, and the citizens, organizations, and prosecutors when their constitutional
rights are infringed, may file an appeal to the Constitutional Court.

By analyzing the institutions of constitutional review in the aforementioned countries, two fundamental
models can be identified: the American and the European models.

The European system is most notable for a great level of autonomy in the operation and constitution of
the system. In the European system, there is a separate institution that has the sole jurisdiction to exercise
constitutional review and examine related legal issues. The process enables constitutional issues to be inde-
pendently addressed regardless of individual cases. Constitutional review bodies utilize a number of judicial
processes and render decisions based on all the dimensions of a particular case.

In this design, the Constitutional Court is a special institution that checks the constitutional conformity
of all laws irrespective of their legal force. The court also has the power to deem actions of the people and
organizations as being against the Constitution. One of its key mandates is to hear grievances by the citizens
about encroachment upon their constitutional rights.

Discussion

After studying examples from five foreign countries, it can be concluded that the European model of
constitutional review, as seen in Germany and Spain, is more effective. A distinctive feature of this model is
the existence of a specialized body—the Constitutional Court—which deals exclusively with constitutional
review.

Table 1 demonstrates the place of subordinate acts in the system of legal sources of the Republic of Ka-
zakhstan.

Table 1
The Place of Subordinate Acts in the System of Legal Sources of the Republic of Kazakhstan

Level of the Legal Sources System Examples of Legal Acts Legal Force

Constitution of the Republic of Constitution Highest legal force

Kazakhstan

Laws of the Republic of Kazakh- |Codes (Civil Code, Criminal Code), special |Secondary level in relation to the

stan laws Constitution

Subordinate Acts Government resolutions, ministerial orders, [Lower level in relation to laws
local acts

Local Normative Acts Company charters, internal regulations Lowest level in the hierarchy

Table 2 shows additional regulations and articles.

Table 2
Additional Normative Acts and Articles

No. Name of the Law Articles
1 |Law of the Republic of Kazakhstan |Article 4. Principles of activity of the Constitutional Court.
“On the Constitutional Court of the  |Article 22. Powers of the Constitutional Court regarding the consideration
Republic of Kazakhstan” dated No-  |of appeals.
vember 5, 2022 No. 153-VII LRK  |Article 33. Procedure for the enforcement of decisions of the Constitution-

al Court.
2 |Civil Procedure Code of the Republic |Article 78. Court appeal to the Constitutional Court in the course of case
of Kazakhstan dated October 31, consideration.
2015 No. 377-V LRK Article 295. Binding nature of decisions of the Constitutional Court for
courts.

3 |Criminal Code of the Republic of Acrticle 3. Principles of legality and justice.
Kazakhstan dated July 3, 2014 No.  |Article 6. Application of the criminal law in time and space.
226-V LRK

During the course of the study, the following recommendations were developed:
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1. To ensure the effective operation of subordinate acts, it is necessary to improve mechanisms for
monitoring their publication. The development of special procedures and tools that guarantee the timely and
complete publication of all subordinate acts on official internet resources will enhance the accessibility of
legal information for citizens and increase the level of transparency in legislative activities.

2. Subordinate acts need to have strengthened control over their contents in order to enhance the con-
sistency of their acts with legislations. Legal reviews during the development of subordinate acts prevent the
adoption of provisions incompatible with legislation and support legal system unification.

3. Streamlining the number of ancillary acts and reducing legal regulation in some spheres of public
administration will remove unnecessary and disproportionate normative acts.

4. Frequent periodical examination of the existing sub-ordinate acts for their relevance and consistency
with law is a requisite to avert the build-up of obsolescent provisions and to check their relevance in a dy-
namic legislative system.

For Kazakhstan, in accordance with a comparative examination of models for judicial constitutional re-
view in a number of other countries, a number of propositions for strengthening the system of constitutional
review can be advanced. To effectively protect constitutional rights, an independent Constitutional Court
with clearly specified competencies, which would exclusively address issues related to the Constitution,
needs to be set up. Thus, professionalism of the judiciary will be improved, delays in the consideration of
cases will be minimized, and redundancy in functions with ordinary courts will be eliminated, and the consti-
tutional dispute resolution process will be more effective.

A key step would be to give citizens and institutions the right to bring a direct action to the Constitu-
tional Court in case of infringement of their constitutional rights. Demonstrated by the experience of states
like Spain, this would support more effective protection of human rights and enhance the confidence of the
populace in the judiciary. Preliminary examination of draft legislation for conformity with the Constitution
prior to its adoption would prevent the creation of unconstitutional law and lower the number of legal con-
troversies upon enactment.

Second, enhancing legal literacy through education and improving legal information accessibility would
allow individuals to more actively protect their rights. It would make the activity of the Constitutional Court
more effective. Lastly, to secure fair operation of the Court, the guarantee of its independence from outside,
particularly political, influence is necessary. Open procedures for judge appointments and their activities will
guarantee objectivity and reinforce confidence in the Constitutional Court in Kazakhstan.

The implementation of these recommendations would allow Kazakhstan to improve its system of con-
stitutional review by aligning with advanced European models. The establishment of a specialized Constitu-
tional Court, the expansion of citizens’ access to justice, the development of preliminary review mechanisms,
and the strengthening of judicial independence will create the necessary conditions for reinforcing the rule of
law and protecting the constitutional rights of citizens.

As for the suggested steps to enhance the implementation mechanism for decisions of the Constitutional
Court, we will examine each:

1. Amending the Law “On the Parliament of the Republic of Kazakhstan and the Status of Its Deputies”
to introduce a procedure for parliamentary control over the implementation of decisions of the Constitutional
Court will improve the guarantees for observance of the constitutional regime and of Court decisions.

2. Developing an online portal for ease of access to Constitutional Court rulings will enhance transpar-
ency and facilitate greater access to the legal positions of the Court for both the common citizen and legal
practitioners.

3. Adherence to a regular training program for lawyers and judges on implementation of decisions by
the Constitutional Court will enhance professional competency and foster a common knowledge of legal
principles.

4. Publishing official commentaries on decisions of the Constitutional Court will facilitate better and
more precise understanding of the substance and application of the decisions.

5. Establishment of a mechanism for overseeing the implementation of Court decisions by Parliament
and the President will facilitate better enforcement of the acts of the Court.

6. Making the activities of the Constitutional Court more transparent and giving the public greater ac-
cess to its materials will enhance confidence in the institution of constitutional justice.

7. Encouraging scientific and pragmatic examination of Court verdicts will stimulate discussion of legal
principles and the stand of the Court, which will improve the effectiveness of law enforcement in the nation.
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Thus, the recognition of the Court’s decisions as sources of law and efforts to ensure their effective ap-
plication are important for strengthening the rule of law and a democratic society in Kazakhstan.

Accordingly, the findings of the present study, which investigates the legal status of the acts of the Con-
stitutional Court of the Republic of Kazakhstan as sources of law, are corroborated by a number of domestic
and international scholarly works. These studies emphasize the significance of constitutional oversight and
the normative authority of decisions rendered by apex judicial bodies. Notably, the works of R. Hirschl,
M. Claes, and M. Khosla reflect a comparable understanding of the role of constitutional courts as key insti-
tutions in safeguarding the supremacy of the constitution and shaping the evolution of the legal system. This
alignment suggests that the patterns identified in this study are consistent with global trends.

A commonality is evident in the recognition of the binding nature of constitutional court rulings and
their capacity to establish authoritative legal positions for all branches of government. However, a distin-
guishing feature of the Kazakhstani model lies in the insufficient normative regulation of the status of Con-
stitutional Court acts within the formal hierarchy of legal sources. Unlike European countries, such as Ger-
many or Spain, where constitutional court decisions hold an explicitly codified legal status, the Kazakhstani
legal framework lacks clear regulation in this regard, resulting in a degree of legal uncertainty.

Certain foreign approaches—most notably the American precedent-based model—underscore the judi-
ciary’s role as an autonomous source of law. Nevertheless, this model is only partially applicable in the con-
text of Kazakhstan’s predominantly continental legal system. While the relevance of this perspective may be
limited, it remains partially valid in the face of an evolving constitutional environment, where judicial law-
making, including through Constitutional Court rulings, is increasingly influential despite traditional doc-
trines.

The study’s results demonstrate that the acts of the Constitutional Court possess de facto legal force and
help establish stable legal positions applicable in both legislative and enforcement contexts. This is supported
by documented cases in which decisions of the Constitutional Council and Constitutional Court prompted
subsequent amendments to existing legislation, thereby affirming their substantive impact on the normative
legal framework.

From a theoretical standpoint, these findings are best interpreted through an institutional lens, which
views constitutional courts as fundamental institutions that ensure the balance of power, uphold the legitima-
cy of legal norms, and protect the constitutional order. This perspective allows for the conceptualization of
Constitutional Court acts not only as legal instruments but also as elements of broader political and legal sig-
nificance.

The reliability of the results is ensured by a multi-tiered analysis encompassing normative legal acts,
judicial practice, and comparative legal assessment, grounded in verified academic sources. The methodolog-
ical rigor and representative examples drawn from the Court’s practice reinforce the credibility of the con-
clusions reached.

In sum, the research findings are valid and align with prevailing scholarly perspectives. They illuminate
the distinctive features of Kazakhstan’s model of constitutional adjudication and underscore the necessity for
further formalization of Constitutional Court acts as authoritative sources of law.

Conclusion

The position of the Constitutional Court in the hierarchy of sources of constitutional law may be exam-
ined from two points of view: first, by regarding the nature of this institution, and, second, by considering the
process of decision-making and the legal effects of its decisions. In Kazakhstan, the hierarchy of sources of
constitutional law is based on the Constitution of 1995, the fundamental legal document of the Republic.

Because of its tasked mandate to establish the constitutionality of legislative acts, the Constitutional
Court has a privileged position. The decisions it renders have a special value in the legal field since they are
binding, final, immediate, and irrevocable. Such decisions are endowed with a great legal force, at times su-
perior to other acts of a normative character, including constitutional amendments and ordinary laws. Based
on Paragraph 3 of Article 4 of the Constitution, international treaties signed by the state have greater legal
force compared to the country’s laws, and in this process of constitutional review of international treaties, the
Constitutional Court plays a central role. The rulings by the Constitutional Court have greater legal status
than the country’s ordinary and constitutional laws in cases where an international treaty is declared to be
unconstitutional.

Internationally accepted instruments, including the Universal Declaration of Human Rights and other
human rights treaties, also have a privileged legal status and precedence over national law, including the
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Constitution itself. The legal status of the Constitutional Court is conferred by the Law “On the Constitution-
al Court of the Republic of Kazakhstan”, which gives it the mandate to scrutinize laws adopted by Parlia-
ment for conformity with the Constitution before they are signed by the President. It is this system that gives
the Court the mandate to block the application of conflicting law, once more re-emphasizing its supremacy
within the legal hierarchy.

The rulings of the Constitutional Court are of great significance in the regulation of social relations, par-
ticularly if they are related to issues of constitutionality. These decisions become sources of constitutional
law, yet rank below the Constitution and those amendatory laws. These rulings are, however, of greater force
than regular laws and carry profound legal implications for the legal framework of Kazakhstan.

The types of sources of national law in Kazakhstan are established by the Constitution and the 2016
Law “On Legal Acts”. Interestingly, the normative rulings of the Constitutional Court are not explicitly in-
cluded in the hierarchy of legal acts, although they have a significant impact on the application and interpre-
tation of the law. The Court’s decisions are primarily protective in nature and aimed at annulling unconstitu-
tional provisions rather than creating new normative regulations. The Court’s role in declaring unconstitu-
tional norms invalid and preventing the enforcement of laws or international treaties that contradict the Con-
stitution highlights its essential function in maintaining the integrity of the legal system.
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KoHcTHTYIMSIIBIK COTTBIH aKTijlepi
Ka3zakcran Pecnny0simkacbIHbIH KYKBIK KO3/1epi peTiHjae

Kazakcran PecnyOmukaceinpiy KoHeTutynumsuiblk coTsl KoHcTHTynusra coilikec eniiH 3aHIapbl MEH
HOPMATHUBTIK aKTUIEPiHIH CaKTalyblH Oakbulay[Ja MaHbI3Ibl penl aTkapaigbl. KOHCTUTYLHSIBIK COTTBIH
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D.B. Kalmaganbetova, A.M. Yessentemirova

HIenimMaepi 3aHHaMara )KOHE OHBIH JJaMYbIHA 9CEp €T€ OTBIPBIN, KYKbIK KOJIIaHy IPAKTHKAChIHA 9CEp eTei.
Anaiina, KOHCTUTYIHSUIBIK COT aKTUIEpiHiH KYKBIKTBHIK )Kyiere KaHgai cangapsl 0ap skKoHe OJaplbl KYKBIK
Ke31 peTiH/e KapacThIpyFa OONaThIHIBIFEI Typajibl MACENIE OfaH 9pi 3epTTeyai KakeT ereli. KOHCTUTYIHSIIBIK
COTTBIH AaKTijepi KYKBIKTHIK JKYHeHI HBIFAiTy MEH JKeTUINIpY NpoleciHIe MaHBI3IBI peN aTKapamibl.
3eprreynin Makcatel — Kasakcran PecnyOmmkackl KOHCTHTYIMSUIBIK COTBIHBIH aKTiIEPiHIH KYKBIKTHIK
TaOWFaTel MEH OJIApABIH KYKBIK Ke3/epi peTiHzeri peiiH aHbIKTay. 3epTTey OapbIChIHIa JKYHemi KoHe
Ma3MYHZABIK Tajjgay oficTepi, COHal-aK CaJbICTHIPMATBI-KYKBIKTBIK ONIC KOJIAQHBUIABL — 3epTTey
HoTKeciHAe KOHCTUTYIHSIIBIK COT akTUIepiHiH JKOFaphl 3aH/bI KYIIKE He eKCHIIr KoHe OoNap 3aH IIbIFapy
MEH KYKBIK KOJIAHy YAepicTepiHe eseyii BIKMaa eTeTiHi aHBIKTanAbl. byn akTiiep MeMJeKeTTiK OMiik
CcyOBeKTiIepl YIIiH MiHAETTI CHUIATKA M€ ’KOHE KOHCTUTYIMUIBIK HOpManapAbl TyciHaipyzae Oarmap Ooibn
TabbuIabl. KOHCTUTYLHSIIBIK COTTHIH aKTilepi HAKTHl KYKBIK KO31epi PeTiHIe TaHBUIbIN, KOHCTHUTYIHSIBIK
TOPTINTI cakray MeH ajaM KYKBIKTapblH KOpFayaa MaHbI3IBI pel aTKapaTelHbl Kepcerinai. COHbIMEH Karap,
OCBI aKTUIepAi THIMAI KOJNIAHY TETIKTepiH KeTUINipy jkoHe KOHCTUTYHUSIIBIK COTTBHIH ENIIH KYKBIKTBIK
JKYHeciHIeri pesliH KYIIeWTy KaXeTTiri aTanm eTiaml. 3epTTey HoTIDKelepi 3aHHaMaHbl KETUIAIpY JXoHe
KYKBIKTBIK TOXXipHOee KONIaHy YIIiH MPaKTHKAIBIK MaHEI3Fa He.

Kinm co30ep: KounctuTymmsslK cot, KasakcTaH, KYKBIKTBIK JKyiie, KYKBIK Ke3lepi, 3aH KyIli, COT
MPaKTUKACHI, 3aH LIBIFapy, aJaM KYKbIKTaphl, KYKbIKTBI TYCIHAIPY, KOHCTHTYIHSIBIK TOPTII.

J.b. KanmaranGetoBa, A.M. EcenremupoBa

AKTBI KOHCTUTYIIHOHHOT'O Cy/1a KaK HCTOYHUKU NMPaBa
Pecny6siukn Kazaxcran

Koncrurynnonssiii cyx Pecniydnnky Kazaxcran urpaet BayKHYIO poJib B KOHTPOJIE 32 COOJIIOICHUEM 3aKOHOB
U HOPMaTHUBHBIX aKTOB CTpaHbl B cooTBeTcTBUU ¢ KoHcTtuTynuell. Pemenns KoncrurynnonHoro cyna okassl-
BAlOT BJIMSHME HA IIPABONPHMEHUTENIBHYIO IIPAKTUKY, BO3AEHCTBYS Ha 3aKOHOJATENbCTBO U €r0 pa3BUTHE.
OnHaKo BONPOC O TOM, KaKHE€ MMEHHO IIOCIEACTBUS MMEIOT aKThl KOHCTUTYIMOHHOTO Cyaa AJs IPaBOBOM
CHCTEMBI U B KAKOH Mepe OHM MOTYT PacCMaTPUBAThCS KaK HCTOYHHKH MpaBa, TpeOyeT AanbHEHIIero nsyde-
HUA. AKTBI KOHCTUTYIIMOHHOTO CyJja HTPAIOT BaXKHYIO PONIb B MPOLECCEe YKPEIUICHUSI B COBEPIICHCTBOBAHUS
MpaBoOBOIl cHCTEMBI. L{esbi0 JaHHOTO HCCIENOBAHUS SBIAETCS ONpPENEICHNE IPAaBOBOM MPHUPOABI U POITH aK-
toB Koncturynnonsnoro cyna Pecy6nmku Kazaxcran kak MCTOYHHMKOB IpaBa. B paboTe Mcnonb30BaHbI Me-
TOJIbl CHCTEMHOI'0 U KOHTEHT-aHaJIn3a HOPMaTUBHBIX IIPABOBBIX AKTOB, aKTOB KOHCTUTYLIMOHHOH U Ccyne0HOH
MPaKTUKH, a TaKXKe CPaBHUTEIbHO-NIPABOBON METOA. B pesynbraTe HMcCleOBaHUS yCTAHOBIICHO, YTO AKThI
KoHCTUTYyIIMOHHOTO cyna 00aqaloT BEICOKOHW IOPHIMYECKON CHIION M CYIIECTBEHHO BIMSIOT KaK Ha MPaBO-
TBOPUYECKUH MpOIECcC, TaK ¥ Ha NMPaBONPUMEHEHHE. DTH aKTHI SBISIOTCS 00S3aTeNbHBIMU JUIS UCIIOTHEHUS
BCEMH CyOBEKTaMH ITyONMYHOI BIIACTH M CIy’KaT OPUEHTHPOM B TOJIKOBAHUH KOHCTHTYIIMOHHBIX HOPM. YcC-
TaHOBJIEHO, YTO aKThl KOHCTUTYIIMOHHOTO Cy/a MPEACTABIAIOT c000if caMOCTOSTEeNbHbIE HCTOYHUKH IIPpaBa 1
UTPAIOT 3HAYUTEIBHYIO POJIb B 00ECTICUCHHH KOHCTUTYIIMOHHOTO MOPSAKa M 3alluTe IpaB denoBeka. OTMe-
YeHa HeOOXOANMOCTh JATbHEHIIEr0 COBEPIIEHCTBOBAHUS MEXaHH3MOB pealTn3aliy JaHHBIX aKTOB U YKpell-
JICHUS UHCTUTYLHOHAIBHOU ponu KoHcTuTynuoHHOro cyzna B mpaBoBoit cucrteme Kazaxcrana. PesynbraTbl
HCCIIE/IOBaHNsI UMEIOT MPAKTHYECKYI0 3HAYMMOCTh INPH pa3paboTKe 3aKOHOJATENhCTBA U B IOPUANUECKON
MPaKTHKE.

Kniouesvle crosa: Konctutynnonnsiii cyn, Kazaxcran, mpaBoBas cucteMa, MCTOUHHKU NpaBa, IOpUANYECKast
cuia, cyneOHas MpakTHKa, 3aKOHOTBOPYECTBO, NPaBa YEI0BEKa, TOIKOBAHHE IIPaBa, KOHCTHTYIIHOHHBIH MO-
PSLIIOK.
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A critical legal analysis of General Comment No. 4 on Article 24 (Education) of the
Convention on the Rights of Persons with disabilities

The article examines the international and national legal frameworks governing the right to inclusive educa-
tion, with a particular focus on the interpretation and application of Article 24 of the United Nations Conven-
tion on the Rights of Persons with Disabilities. The objective of the study is to examine the nature and scope
of state’s legal obligations. The study adopts a comparative legal analysis and interpretation of international
legal documentation, with a particular emphasis on General Comment No. 4 of the Committee on the rights of
persons with disabilities. The study identifies legal and practical contradictions, particularly with regard to the
transformation of special educational institutions and the role of parents in choosing their child’s educational
form. The findings of the study provide substantiation for the perspective that inclusive education ought to be
recognised not solely as a pedagogical or social paradigm but also as an individual right. The article con-
cludes with a recommendation that inclusive and special education should be legally coordinated, and that
learning environment should be created in the best interests of the child. Inclusion should be conceptualised
as a complementary component of an integrated education system, rather than a complete replacement for
special education.

Keywords: inclusion, right to education, special educational institutions, Convention on the Rights of Persons
with Disabilities, right to inclusive education, rights of the child, Convention on the rights of the child, best
interests of the child, special educational needs, human rights.

Introduction

The establishment of an inclusive society has been identified as a strategic priority for the United Na-
tions (hereinafter — UN) and other international institutions, signifying a global commitment to the devel-
opment of systems founded upon human rights and social justice. A fundamental objective of this initiative is
to guarantee equal access to quality education for all individuals, irrespective of their health status, social
position, or other characteristics. The fourth goal of the UN 2030 Agenda for sustainable development goals,
which was adopted in 2015, explicitly calls for “ensuring inclusive and equitable quality education for all”
[1]. Nevertheless, data from international organisations indicates that progress in this area remains limited. It
is estimated that 251 million children worldwide are currently out of school, with only a marginal 1 % de-
crease since 2015 [2]. Contemporary international frameworks are placing greater emphasis on a more exten-
sive approach to inclusion. This approach encompasses active social integration and the establishment of ed-
ucational environments that are customised to meet the individual needs of learners [3].

The primary objective of this article is to provide a comprehensive legal analysis of the international
right to inclusive education, with particular attention to the legal contradictions associated with the transfor-
mation of special education institutions and the role of parents or legal guardians in selecting the form of ed-
ucation. The objective of the research is to analyse the international obligations set out in Article 24 of the
Convention on the Rights of Persons with Disabilities (hereinafter — CRPD), to critically assess General
Comment No. 4 in 2016 of the Committee on the Rights of Persons with Disabilities (hereinafter — Com-
mittee) and to identify legal and institutional gaps within the Republic of Kazakhstan’s (hereinafter — Ka-
zakhstan) education system. A fundamental area of theoretical contention pertains to the relationship be-
tween inclusive and special education. There is a debate among scholars regarding the extent to which inclu-
sive education should replace special forms of education, such as special schools or home-based instruction
or alternatively whether these systems can coexist as flexible, adaptive options. Another unresolved issue
pertains to the rights of legal guardians in relation to the selection of their child’s educational format. In this
context, the Committee’s General Comment No. 4 (paragraph 10) asserts that the right to education is an in-
dividual entitlement of the child, rather than a right of the parent. It also states that the role of parents must
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be subordinate to the child’s rights [4]. This position demands meticulous legal examination, especially re-
garding its accordance with broader international law, its legal accuracy, and the balance between competing
rights and obligations. The relevance of the problem lies in the fact that despite the proclaimed international
policy of inclusion, a number of countries continue to maintain and even expand their network of special
schools, which indicates a contradiction between official strategies and educational practice [5]. This fact
highlights the need to rethink the role of special schools and find the optimal balance with an inclusive mod-
el that ensures equal access to education for all children.

Methods and materials

The concept of inclusive education was established in 1994 with the adoption of the Salamanca state-
ment and the framework for action, which reflected basic provisions aimed at safeguarding the rights of vul-
nerable groups of learners [6]. The adoption of the CRPD in 2006 signified a pivotal moment in the academ-
ic discourse on inclusive education. In 2016, the United Nations Committee published General Comment No.
4 on Article 24 of CRPD. Following this, a new wave of academic research has emerged, focusing on explor-
ing inclusive education through legal, social, and political lenses. A paradigm shift in the focus of research is
evident, with earlier studies concentrating on pedagogical and social approaches, and recent research increas-
ingly focusing on the recognition of inclusive education as a fundamental human right. CRPD established
new international legal standards, elevating inclusive education to the level of legal obligations binding on
all state parties. Inclusive education should not be regarded solely as a pedagogical concept, but as a fully
recognised subjective legal right [7; 45].

Kazakhstan has incorporated the development of an inclusive society into its long-term national devel-
opment strategy. In accordance with Article 1 of the Constitution of Kazakhstan, the country is defined as a
democratic, rule-of-law and social state, with the individual, his rights and freedoms recognised as the high-
est value. The principle of social justice is reflected in major political and programmatic documents, includ-
ing the President’s address “For All and for Each. Now and always” and the concept of Inclusive Policy in
Kazakhstan for 2025-2030. These documents emphasise the imperative of ensuring the equal participation of
persons with disabilities in the social, economic, and cultural life of society [8]. Nevertheless, for an extend-
ed period, the medical model prevailed as the prevailing paradigm within Kazakhstan’s educational system.
Substantial reform was initiated in 2011 with the introduction of the concept of inclusive education within
Kazakhstan’s legislation, specifically within the “On Education” law. This development signified the initia-
tion of a procedure aimed at revising the prevailing legal framework governing this domain [9]. Kazakhstan
has undergone a gradual transition from a medical and correctional approach to a rights-based model that is
aligned with international legal instruments. Following the ratification of the CRPD in 2015, the Government
of Kazakhstan undertook to ensure equal access to education for persons with disabilities, and to initiate the
harmonization of its national legislation with international standards. In 2021, significant amendments were
made to the Law “On Education”. These included state guarantees for the provision of special conditions for
children with special educational needs at all levels of education, as well as the regulation of procedures for
assessing students’ educational needs and mechanisms for their psychological and pedagogical support [10].
Moreover, the legislation has established the legal obligation for school administrators who violate admis-
sion procedures or fail to create appropriate conditions for inclusive education [11]. Consequently, the
amendments to the legislation are intended to enhance inclusive mechanisms within the Kazakhstan’s educa-
tion system. Nevertheless, the advancement of inclusive education is contingent on the sustained efforts to
refine the regulatory framework, augment the competencies of educators, and establish the requisite condi-
tions for customizing the educational process to cater to the distinct requirements of students. This assertion
is corroborated by the observation of the UN Committee in April 2024, which highlighted the persistent en-
rolment of children with disabilities in special educational institutions, special classes in schools, or home-
based education [12]. It was observed that inclusive education in Kazakhstan has not yet attained the requi-
site level of quality, and the government should reconsider its approach.

The study uses a theoretical and legal analysis method, which allows for a deep understanding of the le-
gal nature of reasonable accommodation as a key mechanism for realizing the right to inclusive education.

Results

The right to inclusive education is regarded in this study as one of the most progressive achievements of
international law in the field of human rights. Article 24 of the CRPD holds particular significance, stating:

Cepus «[lMpaBo». 2025, 30, 4(120) 41



N. Sairankyzy

“States parties recognize the right of persons with disabilities to education... and ensure an inclusive educa-
tion system at all levels and lifelong learning” [13].

The drafters of the Convention conducted a review and formally recognized a novel interpretation of the
right to education for persons with disabilities. Even though the process of rethinking the concept of «right to
education» commenced prior to the formal adoption of the Convention, this international legal instrument
served to clearly establish the goal of inclusive education as an international legal standard in the field of
human rights. This issue was then the subject of a resolution by the UN Human Rights Council in 2014. The
issue was the subject of increased attention following the publication of General Comment No. 4 on the right
to inclusive education by the CRPD Committee in 2016. Paragraph (b) underlines the necessity of ensuring
the territorial accessibility of inclusive education for persons with disabilities, thereby underscoring the obli-
gation of State Parties to provide equal access to quality and free primary and secondary education in the
places of residence of learners. Consequently, the right to education is interpreted not solely as the right to be
included in the general education system, but also as the right to be educated in conditions that are as close as
possible to the child’s social and cultural context. This approach involves the transition from the placement
of children with disabilities in specialized institutions, located remotely from their place of residence to the
transformation of proximate general education schools into inclusive learning environments that are capable
of catering to the diverse needs of all students. Paragraph 40 of this document stipulates that the maintenance
of two education systems (mainstream and special/segregated) is incompatible. The Committee recommends
that states parties reallocate financial and material resources from segregated educational institutions to in-
clusive schools. In this regard, countries which have ratified the CRPD are advised to be guided by these
principles and to implement an inclusive model of education at all levels. Paragraph 40 of General Comment
No. 4 is subject to criticism for several reasons.

Firstly, in the case of some children with severe multiple developmental disabilities, complex medical
or behavioral needs, the necessity for specialized assistance is evident. However, within the current circum-
stances, this assistance often cannot be provided within the mainstream school system. Special educational
institutions, frequently possessing the appropriate equipment, are staffed by specially trained personnel, and
offer individualized programs that are tailored to the needs of such students. To date, the CRPD has been
formally ratified by 192 states and the European Union, and its provisions are binding on state parties. While
numerous countries have adopted favourable policies and incorporated inclusive education norms into their
legal systems, in practice, the implementation of certain obligations remains inconsistent. As has been noted
by the Committee on numerous occasions, this issue has been brought to their attention in the concluding
observations and recommendations they have issued. For instance, statistical data from England in May 2017
showed an increase in the proportion of students with individual education, health, and care plans attending
publicly funded special education institutions. Despite this, the proportion of children enrolled in special
schools in England decreased from 37.9 % to 35.8 % by 2024, albeit at a gradual rate [14]. In Germany, the
proportion of children with disabilities studying in special education institutions has remained significantly
higher than in other countries for many years. In this regard, the UN Committee has expressed concern over
the continued prevalence of an education system in which the majority of students with disabilities are en-
rolled in segregated schools [15]. By ratifying the CRPD in 2015, Kazakhstan assumed international legal
obligations regarding the transformation of special schools. However, official data demonstrate that in 2023,
16,898 children were educated in special schools in Kazakhstan, representing an increase of 1,082 compared
to the previous year [16]. The primary reason for parents opting for special schools is their desire to ensure
that their child’s special educational needs are effectively met. These institutions offer adapted curricula and
methodologies, and provide regular support from qualified specialists (e.g., special education teachers,
speech therapists, psychologists), which is a significant advantage for many families. Research conducted in
Kazakhstan indicates that general education schools often face shortages of special educators and support
staff [17].

Secondly, an inadequate transition from special to inclusive education has the potential to result in a
scenario in which a child with a disability is formally included in a mainstream classroom yet remains ex-
cluded from active participation in the educational and social life of the school. This model, in which the
student is physically present in the classroom but does not receive adequate support, is often accompanied by
forms of discrimination that are not immediately apparent, social isolation and psychological discomfort.
Empirical studies reveal that, in numerous cases, parents express resistance to inclusive practices both ex-
plicitly and implicitly within the daily functioning of schools. This resistance constitutes a significant barrier
to fostering inclusive environments [18]. Specifically, stigma is most frequently reported among individuals

42 BecTHuk KaparaHguHCcKoro yHmBepcuTteTa



A critical legal analysis of General Comment No. 4 on Article 24 (Education)...

with mental health conditions (67 %), intellectual, social, or behavioural and learning disabilities (67 %),
memory impairments (62 %), fine motor impairments (54 %), and stamina or respiratory difficulties (51 %).
Alarmingly, nearly 40 % of respondents within these groups reported feeling perceived as a burden by oth-
ers, further illustrating the pervasive impact of social stigma on educational equity and inclusion [19]. A per-
sistent issue pertains to the inclusion of children with disabilities in mainstream schools in some region of
Kazakhstan, arising from inadequate environmental adaptation, societal prejudices, and a low level of toler-
ance [20].

Another critical issue in inclusive education relates to the relationship between the child’s right to edu-
cation and the parents’ duties in raising and developing the child. The CRPD affirms the primacy of the best
interests of the child and the child’s right to participate in decision-making. Specifically, Article 7(2) of the
CRPD requires that all actions concerning children with disabilities be guided by the child’s best interests,
which implies recognition of individual educational needs. Article 7(3) obliges states to ensure that children
with disabilities have the right to express their views on matters affecting their rights, and that these views be
given due weight in accordance with the child’s age and maturity. However, paragraph 10 of the Commit-
tee’s General Comment states: “Inclusive education must be regarded as a fundamental human right for all
learners. In particular, education is an individual right of the child, not a right of the parent or guardian. In
this regard, parental responsibilities must be subordinate to the rights of the child”. This interpretation raises
critical questions regarding the balance between the requirements of international legal norms, legal certain-
ty, and fundamental legal principles.

First, the assertion that the right to education belongs exclusively to the child, without reference to the
rights of parents, presents an absolutist view. This approach contradicts the provisions of several internation-
al agreements. Notably, Article 18 of the Convention on the rights of the child recognizes parents as the pri-
mary duty-bearers for the upbringing and development of the child [21]. Therefore, ignoring the parental role
in ensuring the child’s rights particularly by fully subordinating their responsibilities to the child’s rights is
problematic. The UN Committee on the Rights of the Child, in its General Comment No. 1, also underscores
the crucial role of parents in realizing children’s rights, including the right to education [22]. While parents
have the right to choose the educational path for their child, this choice must align with the child’s best inter-
ests. Ultimately, the state bears the obligation to ensure and protect this interest.

Secondly, this interpretation may also conflict with the principle of the best interests of the child, as en-
shrined in Article 3 of the Convention on the Rights of the Child and Article 7 of the CRPD. While inclusive
education is recognized as the preferred model, it cannot be assumed to be a universal solution suitable for
every child. For example, for children with severe sensory impairments or complex multiple disabilities, in-
clusive environments may not be adequately adapted to meet their needs. In such cases, the views of parents
as legal representatives should be duly considered, and they should be recognized as key actors capable of
accurately assessing the specific needs and capacities of their child. A fundamental component of inclusive
education is the collaborative decision-making process, which involves respecting and incorporating the per-
spectives of learners, their families, and legal representatives in determining the most appropriate educational
pathway.

Moreover, one of the fundamental principles of international law is the principle of priority of more fa-
vorable norms. According to Article 41 of the Convention on the Rights of the Child, if national legislation
or other international obligations of a state provide for higher standards of protection of the child’s rights,
those standards must prevail. In legal doctrine, this principle is interpreted as the requirement to implement
the most favorable solutions in the best interests of the child in each specific case [23]. It is particularly rele-
vant to the realization of the right to education. If the national education system offers several forms of in-
struction, priority should be given to the one that meets best the child’s interests and ensures the fullest reali-
zation of their rights.

Discussion

The Standard rules on the equalization of opportunities for persons with disabilities were adopted prior
to the CRPD. The UN General assembly approved these rules in 1993, and they represented a significant in-
ternational document. They sought to establish a coordinated approach to ensuring the rights of persons with
disabilities, including in the field of education. These Standards underscored the imperative to transition to-
wards an inclusive educational framework. However, they acknowledged that during the transitional phase,
special education institutions could assume a pivotal role in preparing students for further education within
the general education system. It can be extrapolated from the provisions of the document that special educa-
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tion should not be considered a final or permanent solution, but rather should be oriented towards gradual
integration into an inclusive educational environment. Paragraph 6.8 underscores the following: it is impera-
tive that the quality of special education meets the same standards and requirements as general education and
that there is a close link between the two [24]. The fundamental principle underpinning the agenda is the eg-
uitable allocation of educational resources to students with and without disabilities. It is acknowledged that,
in certain instances, special education may constitute the optimal educational modality for specific categories
of students. A comparable approach is delineated in the legal positions of the Committee. In particular, it
emphasized that if full implementation of inclusive education is not feasible in the immediate future, states
parties must ensure the continuity of educational services and provide alternative educational programmes.
This wording reflects a realistic and flexible approach to building an inclusive system that takes into account
the varying degrees of readiness and resource availability of education systems in different countries.
Moreover, the Committee on economic, social and cultural rights acknowledges the admissibility of specific
forms of education in General comment No. 13, “The Right to Education”. Paragraph 33 states: in certain
circumstances, the establishment of separate educational systems or institutions for groups defined in
accordance with the category specified in Article 2(2) should not be considered a violation of the Covenant
[25]. This provision serves to affirm that the existence of specialised forms of education does not, in itself,
contradict international obligations, provided that the principles of non-discrimination and equal access are
observed.

During the course negotiations on the draft CRPD, the issue of the admissibility of the parallel existence
of general and special education systems was actively discussed [26]. Maintaining the capacity for both sys-
tems to function was proposed, with consideration given to the needs of children with severe sensory and
multiple impairments. Conversely, there was a demand to recognize inclusive education as a universal mod-
el, within which reasonable accommodations and specialized support measures are provided. Following eight
rounds of negotiations, on 13 December, 2006, the UN General assembly formally endorsed CRPD [27;
439]. Consequently, the right of persons with disabilities to education was enshrined as an international legal
norm. This standard was further developed in the 2014 resolution of the UN Human rights Council and then
in General comment No. 4, published by the Committee in 2016. Paragraph 40 of the document is of particu-
lar relevance in this regard, as it explicitly states that the maintenance of two parallel systems general educa-
tion and special (segregated) education is incompatible with the provisions of the Convention. The Commit-
tee recommended that states reallocate financial and material resources in favour of inclusive schools, gradu-
ally reducing institutionalised forms of education.

Nevertheless, during the period under review, scientific approaches to inclusive and special education
remained ambiguous. For instance, Hellahan and Kaufman proposed a model of a continuum of educational
services in their study. This model posits that the education system should vary from full inclusion to special
programs depending on the individual needs of students. The authors emphasized that it is impossible to edu-
cate all children with disabilities exclusively in an inclusive environment without adequate support [28]. In
contrast, other researchers emphasized the imperative for comprehensive coverage of all students by general
education schools, perceiving any form of isolation as a transgression against human rights. Consequently,
the notion of “supportive schools” emerged as a response, with the objective of mitigating social isolation
and enhancing the quality of inclusion. The concept of “reasonable accommodation” as an element of ensur-
ing the right to education began to be defined in scientific and legal literature. Also, an inclusive education is
a universal system that recognizes the uniqueness of each learner and removes barriers to learning. The role
of special education is transforming as it should support inclusion by promoting the creation of an accessible
and equitable educational environment that reflects the values of equality and is consistent with SDG 4 [29].
These debates continue to be relevant in the contemporary academic field. Of particular importance are the
recommendations of the UN with regard to Germany. The Committee proposed a gradual reduction in the
number of special schools to promote integration. It also emphasized the need for legislative and policy-level
guarantees ensuring that mainstream schools admit children with disabilities without obstacles and in ac-
cordance with their own preferences [30]. In this context, the key point lies in the phrase “in accordance with
their preferences”, which reflects the child’s right to freely choose their mode of education, emphasizing
their autonomy in the learning process.

The issue of the relationship between the right to inclusive education and parental rights became a sub-
ject of criticism from certain organizations during the debate over the ratification of the CRPD in the United
States. As Arlene S. Kanter notes, opponents of ratification expressed concern that the “best interests of the
child” standard set forth in Article 7, as well as the provisions of Article 24 on the right to inclusive educa-
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tion, might undermine parental autonomy in making decisions about the education of their children with dis-
abilities. In particular, the Homeschooling legal defense association argued that the CRPD would restrict the
right of parents to determine the form and setting of their child’s education. However, according to Kanter,
such concerns are unwarranted, as the Convention is aimed at protecting the rights of children with disabili-
ties themselves, rather than interfering with parental authority and it does not override national regulatory
mechanisms in the field of education [31]. The right of the child to express their own opinion, which is en-
shrined in Article 12 of the UN Convention on the Rights of the Child, emphasizes two key concepts. Firstly,
it recognizes the uniqueness of the child’s personality and ability to make decisions. Secondly, it acknowl-
edges the potential risks associated with excessive freedom, highlighting the need for balance in decision-
making processes that consider the best interests of the child [32].

Conclusion

A legal analysis of Article 24 of the CRPD and General Comment No. 4 allowed for the identification
of both conceptual contradictions and practical limitations in global efforts to transform educational systems.
Based on the conducted research, the following conclusions can be drawn:

First, inclusive education should be viewed not only as a pedagogical goal or a direction of public poli-
cy but also as a protectable individual human right. Such a status imposes legal obligations on States Parties
to the CRPD for the progressive realization of an inclusive educational system that ensures accessibility,
guality, and individualized support for all learners. At the same time, the text of the Convention does not ex-
plicitly prohibit the existence of special schools, which grants states a certain degree of flexibility in adapting
their systems, taking into account local capabilities and social, cultural conditions. It is essential to empha-
size that the quality of special education must meet the same standards and requirements as general educa-
tion to ensure equal opportunities for all learners, regardless of their individual characteristics. Second, de-
spite the fact that General Comment No. 4 promotes a model of a unified inclusive system, its categorical
rejection of the parallel existence of special education and the limitation of parents' roles in choosing the
form of education raise a number of legal and ethical questions. In particular, the principle of the best inter-
ests of the child a cornerstone of both the CRPD and the Convention on the Rights of the Child should be
interpreted to consider both the child’s opinion and the informed position of parents or legal representatives.
Ignoring this balance could lead to a reduction in the effectiveness of parental involvement and an inability
to meet the complex individual needs of children with disabilities. Third, the implementation of inclusive
education requires considering the national context and systemic transformation. The example of the Repub-
lic of Kazakhstan demonstrates that formal legal reforms including constitutional guarantees, national strate-
gies, and amendments to the Law “On Education” must be accompanied by tangible improvements in infra-
structure, staff training, and the implementation of inclusive practices. In countries with transitioning educa-
tion systems, inclusive and special education should not be viewed as opposing forces. Instead, they should
be coordinated to ensure flexibility, non-discrimination, and equal educational opportunities for all children.
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H. CaiipaHKpbi3bl

«MyreaekTep KYKbIKTapbl Typajiab» KonBeHuusinbiH 24-0a0b1na (bisim Oepy)
KATBICTHI Ne 4 ;KaJINbl ecKepTiere KYKbIKTBHIK CHIHU TAJAay

Maxkamana bipikken ¥Yarrap YHBIMBIHBIH «MyrenekTepaiH KYKBIKTapsl Typansl» KoHBeHIMSHBIH 24-
0aOBIHBIH TYCIHAIPUTYIH XOHE KOJIAHBUTYbIH €peKIle Ha3apfa aja OTBIPBI, HMHKIIO3UBTI OuliM Oepy
KYKBIFBIH KaMTaMachl3 €Tyre KaThICThl XalbIKApalblK >KOHE YITTHIK KYKBIKTBIK HETi3Jep TaJJaHFaH.
3epTTeyaiH 0acThl MaKcaThl — MHKIIO3UBTI Oi1iM Oepy *KyHeciH KaJbIITACThIPY KOHIHAETT MEMIICKETTEpIiH
KYKBIKTBIK MiHJIETTEMENEPiHiH ayKbIMbI MEH CHIATBIH 3epieney. 3epITey XallbIKapaiblK KYKbBIKTBIK
KyKarTapiasl, OHBIH imiHAe bipikken ¥Ynrrap YHBIMBIHBIH MyrefekTepaiH KYKBIKTaphl >KOHIHJIET]
KOMUTETTIH Ne 4 >kallbl eCKepTyiH calbICTBIpMalbl KYKBIKTHIK Tajlay XKoHe HHTEepIIpeTalysiay oficTepiHe
cyiieHeni. ApHalibl OimiM Oepy MekeMenepiH TpaHchopManusulay SKoHE aTa-aHajap, 3aHAbl OKUIIepHaiH
OanaHbIH OUTIM ATy HBICAHBIH TaHAAYIArbl POJiHE KATHICTH KYKBIKTHIK JKOHE iC JKY3iHJeri KaHIIBUIBIKTap
KOpCETUIreH. 3epTTey HoTIDKeJIepl HHKIIO3MBTI OimiM Oepyai TeK IIefarorukanblk HeMece QJISyMETTIK
TYKBIPBIMIIaMa PETiHAE €MeC, COHBIMEH KaTap KOpFallyFa THIC KEKe a/laM KYKBIFbI PETiHIIe TaHy KaKETTIriH
nmonenaeiai. Makanaga WHKITIO3UBTI XKOHE apHaibl OUTiM Oepyli KYKBIKTHIK TYpPFBIIA YHIIECTipy, COHAail-aK
OanaHBIH MYyJAJeNepiH ecKepe OTHIPHIN, OeliMaenreH OiuTiM Oepy OpTachlH KaNbINITACTHIPY KaKETTiri
JKOHIH/IET1 YCBIHBIC jKacaabl. VHKII03Ks apHaiibl OimiMre TOJBIK OajaMa peTiHae emec, 0iimM Oepy xykecin
©3apa TOJBIKTEIPATHIH Oip 0eJIiK peTiHe KapacTHIPBLTYHI KepeK.

Kinm ce30ep: nHKmIO3Ms, OUTIM aly KYKBIFBI, apHaiibl OimiM Oepy mekemenepi, «MyrenekTep KYKbIKTapbl
Typanbsl» KOHBEHIMS, WHKIIO3MB OuLTiM Oepy KYKBIFBI, 0ala KYKBIKTaphl, «bajla KYKBIKTapbl TypaibD»
KonseHiust, 6anaHblH €H jKaKChl MYJIEC, epekiie OuTiM Oepy KaKeTTUTIKTepi, aaM KYKBIKTaphbl.

H. CaiipaHKbI3bI

Kputnueckunii npaBoBoii anajin3 o0mero kommenrapus Ne 4 k crarbe 24
(O6pa3oBanne) «KKoHBeHIHM 0 IPaBaX HHBAJIHIOB)»

Hacrosimast craTbsl MOCBSIIEHA aHATIHM3Y MEXIYHApPOAHBIX M HALMOHAIBHBIX NPABOBBIX PaMOK, PEryIHpYIO-
KX TIPaBO Ha MHKIIO3MBHOE 00pa3oBaHMe, ¢ 0COOBIM aKIIEHTOM Ha TOJIKOBAHWE W NMPHUMEHEHHe CTaThu 24
Kongenimu o npaBax uaBaanaos Opranusaiuu O0benuuénnpix Hanuit. Llens vccnenoBanms 3akirodaeTcs B
OIIpEe/IeNICHNH XapakTepa U 00bEMa IOPUANYECKHX 00s3aTENbCTB IOCYapcTBa 10 CO3/IAHMI0 MHKITIO3MBHOM
cucTeMbl 0Opa3zoBaHus. B paboTe MpUMEHSIOTCS METOBI CPaBHUTEIBHO-TIPABOBOTO aHANM3a W MHTEPIIpeTa-
I[N MEXAYHAPOJHBIX MPABOBBIX JIOKyMEHTOB, B yacTHOcTH OOmero 3ameuanus Ne 4 KomureTa mo mpasam
nHBanHn0B Opranmsanun OO0bennHEHHBIX Hanwmit k ykazanHoit Konsenumu. McciemoBaHne BBISBISET Kak
IOpUANYECKNe, TaK ¥ TPAKTHYECKUE TPOTHBOPEUHS, OCOOCHHO B BOIPOCAX TPaHC(HOPMAIMHU CIICIHATBHBIX
00pa3oBaTeNbHBIX YIPESKACHUH U ONPENeNICHNs] POJH pOoIUTeNel pu BeIOOpe GopMbl 0Opa3oBaHus I pe-
66nka. [TomydeHHbIE pe3yNIbTaThl 0OOCHOBBIBAIOT ITOJIXOJ], COTJIACHO KOTOPOMY MHKIIIO3MBHOE 00pa3oBaHHE
CJIelyeT paccMaTpuBaTh HE TOJIBKO KaK MearornuecKyo WIH COLMAIbHYIO KOHIIETIIMIO, HO U KaK HHANBHIY-
aJlbHOE TIpaBo. B 3akitoueHue CTaThy MpecTaBieHa PEKOMEHAALUs 0 HEOOXOJUMOCTH IIPABOBOIO COIJIACO-
BaHUS MHKJIIO3UBHOTO M CIEHAIBLHOT0 00pa30BaHus, a TAKKe CO3/IaHMUs aJalTHPOBAaHHOH 00pa3oBaTeNbHOIM
Cpensl B HAMTYYINNX HHTepecax peO&HKa. MHKIMO3MS DODKHA MOHMMAThCS KaK B3aHMOJIOMONHSIOMNIN 3i1e-
MEHT MHTETPHPOBAHHOM CHCTEMBI 00pa30BaHUs, a HE Kak ITOJHAs albTEPHATHBA CIIEIHAIbHOMY 00pa3oBa-
HHIO.

Knroueevie cnosa: MHKIO3MS, NPABO Ha 00pa3oBaHUe, ClCHUANBHBIE 00pa3oBaTeNbHbe yupekaeHus, Kou-
BEHIIMS O MpaBax MHBAJIKIOB, NPABO HA MHKIIO3MBHOE 0o0OpasoBaHue, npaBa pebénka, KoHBeHIMsA O mpaBax
peO&HKa, HaMTy4IIre HHTepeckl peO&HKa, 0coOble 00pa3oBaTebHbIC MOTPEOHOCTH, PaBa YeIOBeKa.
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Practical aspects of Kazakhstan’s interaction with
the UN in the field of cybersecurity

To enhance the security of its digital environment, the Republic of Kazakhstan closely cooperates with the
UN and other international organizations, applying a variety of strategic methods and regulatory instruments
to create and implement effective international cybersecurity standards. The increasing risks associated with
cyberterrorism, cyberintelligence, and interference in the sovereignty of states through cyberspace necessitate
expanded international cooperation. Consequently, the UN’s role in coordinating efforts to establish common
principles and rules of conduct for states in the cyber environment is growing, reflected in the adoption of
new resolutions and the expansion of the mandate of the Open-Ended Working Group on Cybersecurity.
Structural, logical, and dialectical approaches were used to analyze Kazakhstan’s cybersecurity legislation.
The theoretical foundation of the study was formed by examining international law, academic papers, and
materials from international organizations. International commitments, particularly within the United Nations,
are key to the development and evolution of Kazakhstan’s cyber policy. Active engagement in international
projects, aligning national legislation with international standards, and implementing strategic programs con-
tribute to enhancing the state’s cybersecurity and its integration into the global digital community. A signifi-
cant factor in this process is the incorporation of international law into national legislation.

Keywords: cybersecurity, UN, cyber threats, international cyber regulation, international law, information
law.

Introduction

The relevance of this study stems from the dynamics of recent global trends. The period 2022—2024 was
marked by a wave of large-scale cyberattacks targeting both public and private entities in many countries,
including the Republic of Kazakhstan. There is an alarming increase in cyberterrorism, cyberespionage, and
attempts to destabilize national processes through cyberspace, highlighting the need for intensified interna-
tional cooperation.

In this context, the UN’s role as a coordinator in developing universal principles and norms for state
behavior in the digital environment is growing, as reflected in the adoption of new resolutions and the expan-
sion of the mandate of the Open-Ended Group on Cybersecurity. Furthermore, the legal regulation of
cybersecurity faces additional challenges associated with the rapid development of artificial intelligence, the
Internet of Things, and automated systems. These innovations are generating new types of threats while
transforming existing risks. In response to these changes, states are increasingly turning to bilateral and mul-
tilateral agreements aimed at strengthening cooperation in the cyberspace domain. This makes an in-depth
study of the international legal framework for cybersecurity particularly important, especially in the context
of increasing global competition in the technological sphere. Recognizing the scale of threats in cyberspace,
states are actively developing national cybersecurity strategies. They are also adopting legislative measures
to prevent, detect, and combat cyberthreats, as well as to protect critical infrastructure and guarantee the
rights of citizens in the digital space.

In the 21st century, cyberspace has become a new arena for international interaction, where digital
technologies play a key role in economics, security, and diplomacy. Amid the rapid growth of cyber threats,
the global community faces the need to develop internationally recognized norms and standards of conduct
in the information space. The United Nations, as a universal intergovernmental body, serves as the coordinat-
ing center for these processes, including through the platforms of the Group of Governmental Experts (GGE)
and the Open-Ended Working Group (OEWG).

* Corresponding author’s e-mail: monamie2000@mail.ru
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International experience in interacting with the UN in this area provides important guidance for states
developing their own cybersecurity strategies. Particularly illustrative is the experience of the European Un-
ion and the Russian Federation: two actors representing different legal, political, and technological ap-
proaches to international information security.

Further research requires examining the experiences of other countries in interacting with the UN and
other international bodies responsible for cybersecurity. This can be achieved by analyzing case studies of
various countries, which will reveal different strategies and approaches to building both their own
cybersecurity and legal policies related to cybersecurity in national and international law.

The study draws on the work of Sh. Zabikh, S.A. Shulgin, E. Tikk and M. Kerttunen, identifying prob-
lems that, despite the development of the digital economy in Kazakhstan, there is a growing dependence on
information technology. This creates new vulnerabilities in cyberspace, requiring additional security
measures.

As part of the “Digital Kazakhstan national program, the country is actively pursuing digital transfor-
mation, necessitating the continuous updating of cybersecurity legislation and active international coopera-
tion. These factors underlie the importance of this topic.

The findings of this study will be useful for legal professionals and policymakers. The results can be
used to develop state policy in the area of cybersecurity, shape Kazakhstan’s foreign policy, and draft inter-
national treaties. They can also serve as the foundation for educational and analytical materials on interna-
tional law and ICT security.

The purpose of the study is to identify practical aspects of Kazakhstan’s interaction with the UN in the
field of cybersecurity, as well as to develop recommendations for improving the legal framework for interna-
tional cooperation.

Research objectives:

- to study existing international legal norms governing cybersecurity;

- to analyze Kazakhstan’s participation in international agreements and UN initiatives on this topic;

- to consider mechanisms of cooperation between Kazakhstan and other countries with international
organizations in the field of information security;

- to identify ways to improve international legal regulation of cyber threats.

The object of study is the scope of international legal regulation of cybersecurity, with particular atten-
tion to the forms and content of interaction between the Republic of Kazakhstan and the United Nations and
other international organizations in the context of ensuring digital security.

The subject of research is legal instruments and processes that ensure the implementation of interna-
tional norms and obligations in the national cybersecurity policy of the Republic of Kazakhstan. Specifically,
the adaptation of international standards, the country’s participation in UN initiatives, and their cumulative
impact on the evolution of domestic legislation and the development of information security infrastructure
are analyzed.

Methods and materials

This study included an in-depth analysis of the theoretical and legal aspects of cybersecurity in Kazakh-
stan, encompassing both international and national norms. The methodological basis of the work was a sys-
temic-structural, logical, and dialectical approach to studying scientific and legal literature. Key sources of
information included regulatory legal acts of the Republic of Kazakhstan, as well as academic works, includ-
ing monographs, dissertations, and educational materials. Information provided by the United Nations was
used to form the theoretical basis of the article.

Results

The United Nations has consistently affirmed the applicability of international law to cyberspace. The
UN Charter, along with fundamental principles such as state sovereignty, non-interference in internal affairs,
the prohibition of the use of force, and respect for human rights, also apply to the field of information and
communications technology [1-3]. These provisions were recognized in the 2013 and 2015 reports of the
Group of Governmental Experts (GGE), as well as in the 2021 report of the Open-Ended Working Group
(OEWG). Consequently, states are obliged to comply with international legal norms when conducting cyber
operations.

Resolution A/RES/79/243: UN Convention against Cybercrime

Cepus «[lMpaBo». 2025, 30, 4(120) 51



L.K. Amandykova, S.N. Sarsenova

Resolution A/RES/79/243, adopted on December 24, 2024, endorsed the first-ever global, legally bind-
ing UN Convention against Cybercrime. This international instrument aims to prevent and combat cyber-
crime, as well as strengthen cooperation between states in this area [4].

The development of the Convention dates back to 2019, when an intergovernmental expert group was
established to analyze cybercrime issues. In 2021, the General Assembly established an Ad Hoc Committee
to draft a comprehensive convention. A series of sessions was held in New York and Vienna from 2022 to
2024, culminating in the adoption of the final text in August 2024.

The Convention comprises nine chapters addressing key aspects of the fight against cybercrime. It es-
tablishes provisions for the criminalization of acts, such as unauthorized access to information systems, inter-
ference with data, the use of malware, and the commission of crimes using ICTs, including fraud and extor-
tion. Procedural rules provide for effective methods of investigation and collection of digital evidence while
respecting human rights. Significant attention is paid to international cooperation: extradition procedures,
legal assistance, and joint investigations are regulated. Furthermore, the text of the Convention contains pro-
visions on providing technical assistance to developing countries and measures to build their capacity [4].

The document represents an important step towards the development of universal standards and the
harmonization of national legislation by providing minimum mandatory legal provisions to be implemented
by participating States. This helps eliminate legal conflicts in cross-border cybercrime investigations and
increases the level of cooperation between jurisdictions [4].

The Convention places particular emphasis on the protection of human rights. It prohibits the arbitrary
collection and transfer of personal data, requires legal oversight of law enforcement actions, upholds the
principle of proportionality in the application of investigative measures, and draws on the International Cov-
enant on Civil and Political Rights. This ensures a balance between the interests of law and order and the
fundamental rights of the individual [4].

An important aspect is the establishment of technical support mechanisms for developing countries. The
Convention provides financial and expert assistance in drafting legislation, training personnel, and establish-
ing national cyber incident response teams. It also promotes technology transfer and the development of re-
silient digital infrastructure [4].

The document will be opened for signature in 2025 at a ceremony in Hanoi, and then at UN headquar-
ters in New York until the end of 2026. To enter into force, the Convention must be ratified by 40 states. A
Conference of States Parties will subsequently be established to monitor its implementation and consider
possible amendments [4].

Thus, the UN Convention against Cybercrime represents a significant achievement in institutionalizing
the global fight against digital crime. It strengthens norms of international cooperation, promotes greater le-
gal certainty, and emphasizes the need to respect human rights in the context of digital transformation.

Discussion

The Group of Governmental Experts (GGE): History and Contributions

The Group of Governmental Experts on Developments in the Field of Computer Science in the Context
of International Security (GGE) was established by the UN General Assembly in response to growing con-
cern among states about the risks associated with the use of information and communications technologies
(ICT) for purposes threatening international security. The reasons for the creation of the GGE were the lack
of generally accepted rules of conduct for states in cyberspace, the increasing number of cross-border cyber
incidents, and the need to interpret the applicability of existing international law to action in the digital envi-
ronment, as well as the desire to prevent an arms race in cyberspace.

Since its inception, the GGE has conducted seven working cycles. The first group (2004—2005) did not
reach consensus but laid the foundation for subsequent discussions [1]. The second GGE (2009-2010) rec-
ognized the need to apply international law and norms to the ICT sphere [1]. The third GGE (2012-2013)
formally reaffirmed for the first time the applicability of the UN Charter and the principles of international
law in cyberspace [5]. The fourth GGE (2014—-2015) developed 11 voluntary norms of responsible state be-
havior. The fifth GGE (2016-2017) concluded without a final report due to disagreements among participat-
ing states [2]. The sixth GGE (2019-2021) presented a new final report with clarifications on international
law, norms, and confidence-building measures [3]. The seventh GGE (2023-2024) focused on transparency
measures, capacity building and conflict prevention in the digital environment; its report is expected in 2025

[6].

52 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Practical aspects of Kazakhstan’s interaction ...

Among the key documents of the GGE, the 2013 GGE Report (A/68/98) recognized the application of
international law to cyberspace, the 2015 GGE Report (A/70/174) contained 11 norms of responsible behav-
ior of states, and the 2021 GGE Report (A/76/135), which developed approaches to international law, confi-
dence-building measures, and technical cooperation. These documents formed the basis of the normative ar-
chitecture in the field of international cybersecurity and serve as a guide for subsequent work within the UN
[51L3].

Thus, the GGE has played a fundamental role in legitimizing the application of international law to cy-
berspace, shaping basic norms of state behavior, and promoting confidence-building measures between
states.

Open-Ended Working Group (OEWG): Rationale, Documents, and an Inclusive Approach to
Cybersecurity

The Open-Ended Working Group on ICTs and International Security (OEWG) was established by UN
General Assembly Resolution 73/27 in 2018 in response to criticism of the GGE’s limited membership and
the need for an inclusive approach. Its creation was prompted by demands from developing countries for
broader representation in the development of international cyber rules, a desire to ensure transparency and
legitimacy in negotiations, and the need to discuss cybersecurity issues in a multilateral format, rather than
solely among experts.

The OEWG became the first UN platform open to participation by all Member States. Its key docu-
ments were the OEWG Final Report (A/75/816) of March 2021, which reaffirmed the applicability of inter-
national law and proposed recommendations for confidence-building, technical assistance, and cooperation,
as well as the OEWG Interim Report for the 2023-2025 Cycle (A/78/350), which assessed progress in im-
plementing previously agreed measures [7]. In addition, an Action Plan was developed until 2025, which
includes holding global workshops, supporting national incident response centers (CSIRT/CERT), and im-
plementing ICT security standards [8].

Important achievements of the OEWG have included stimulating the development of national
cybersecurity strategies, recommending the establishment of computer incident response teams, confidence-
building measures (including state-to-state communication channels, joint exercises, and technical infor-
mation sharing), and promoting the development of developing countries’ digital security capabilities.

The OEWG format has significantly strengthened the engagement of countries in the Global South in
the dialogue on digital security and has become an important platform for coordinating positions, developing
common approaches, and increasing transparency in international cyber policy.

Key provisions of the ITU standards in the field of cybersecurity

One of the key players in shaping the global cybersecurity architecture is the International Telecommu-
nication Union (ITU), a specialized UN agency coordinating standards and initiatives in the field of infor-
mation and communications technology (ICT). The ITU’s strategic instrument for global regulation is the
Global Cybersecurity Agenda (GCA), launched in 2007 [9-11]. The GCA is a framework platform aimed at
strengthening international cooperation to enhance trust and security in the use of ICTs. This initiative covers
five mutually reinforcing areas:

Legal measures — the ITU emphasizes the importance of developing and harmonizing legislation
aimed at combating cybercrime and ensuring cybersecurity. This includes the creation of model legislation
that can be adapted by member countries to create an effective legal framework. Such measures promote in-
ternational cooperation and provide a basis for prosecuting cybercrime.

Technical Measures — the ITU actively develops and promotes technical standards and procedures
aimed at enhancing the security of ICT infrastructure. This includes recommendations on risk management,
data protection, and incident response. The organization also collaborates with other standardization bodies
and industry groups to ensure the consistency and effectiveness of technical measures.

Organizational Structures — the establishment and strengthening of national and international institu-
tions responsible for the coordination and management of cybersecurity is a key focus of the GCA. This in-
cludes the formation of national Computer Incident Response Teams (CIRTSs), the development of crisis
management strategies, and the protection of critical information infrastructure.

Capacity Development — the ITU places great importance on the education and training of
cybersecurity professionals. The organization conducts training events, such as CyberDrills, and provides
methodological recommendations to raise awareness and develop skills. Particular attention is paid to sup-
porting developing countries and promoting the participation of women in international cybersecurity pro-
Cesses.
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International Cooperation — The GCA promotes international cooperation in cybersecurity by encour-
aging information sharing, joint exercises, and the development of common standards. This includes partici-
pation in international fora, cooperation with other organizations, and support for countries in developing
and implementing national cybersecurity strategies [11, 9, 10].

The GCA’s significant regulatory and institutional framework is complemented by ITU resolutions
aimed at specifying the functions and objectives of the state and the international community in ensuring dig-
ital security. Resolution No. 130 (Bucharest, 2022) emphasizes the need to strengthen the role of the ITU as
the central international mechanism for trust and security in the use of ICTs. Resolution No. 174 (Busan,
2014) expands this agenda by establishing ITU’s competence in international policy to prevent the illicit use
of ICTs. Of particular significance is Resolution No. 179 (Bucharest, 2022), which establishes standards for
the protection of children in the digital environment, emphasizing the social responsibility of participants in
digital interactions [12].

To monitor and benchmark the cybersecurity status of ITU member states, the ITU developed the Glob-
al Cybersecurity Index (GCI). The GCI methodology includes five criteria: the presence of a legal frame-
work, technical measures, organizational structure, capacity development programs, and participation in in-
ternational cooperation. Published every two years, the GCI rankings enable countries to identify gaps in
their national cybersecurity systems and adopt effective practices from more advanced states. According to
recent reports, Kazakhstan has demonstrated positive dynamics, moving up the GCI rankings, demonstrating
the effectiveness of its measures and adherence to international benchmarks [12].

Along with assessment tools, ITU actively assists countries in developing national cybersecurity strate-
gies and establishing Computer Incident Response Teams (CIRTS). As part of this work, the organization:

- develops methodological recommendations for building cybersecurity strategies and architecture;

- conducts training courses and cyber exercises (CyberDrills) for specialists;

- provides assistance in the creation and modernization of national CIRTS, including readiness diag-
nostics, planning and technical support [13; 57].

The UN demonstrates a systematic and consistent approach to developing the international legal regime
for cyberspace. Through the GGE and OEWG mechanisms, as well as through the development of global
treaties, such as the Convention against Cybercrime, the organization is developing universal norms to en-
sure both international security and the protection of human rights in the digital age. Kazakhstan’s participa-
tion in these initiatives strengthens its position on the international stage and develops an effective national
cybersecurity policy.

ITU’s activities also encompass all key aspects of cybersecurity, from international normative initia-
tives to direct technical and institutional support for states. For Kazakhstan, which is actively involved in
these processes, participation in ITU programs contributes to enhancing the resilience of its digital infrastruc-
ture and integrating it into the global cybersecurity system [14; 95, 15; 33].

With the rapid development of digital technologies and the growth of cyber threats, international coop-
eration between states is becoming critical to ensuring global and national cybersecurity. The United Nations
(UN) plays a key role in developing universal norms and approaches in this area, creating a platform for dia-
logue and cooperation between countries. Kazakhstan, recognizing the importance of a multilateral approach
to cybersecurity issues, actively participates in UN initiatives aimed at strengthening international infor-
mation security and developing agreed standards for state behavior in cyberspace. This subchapter examines
Kazakhstan’s interactions with the UN, including its areas, achievements, and existing challenges.

Examples of interaction between the Republic of Kazakhstan and the UN and international organiza-
tions in the field of cybersecurity

The Republic of Kazakhstan actively participates in the activities of the UN Open Working Group on
Promoting Responsible State Behavior in the Cyberspace. During the ninth session of the OEWG (2021
2025), Kazakhstan proposed developing standardized templates for classifying cyber threats and post-
incident communications to improve the effectiveness of the Global Point of Contact Directory. Furthermore,
Kazakhstan emphasized the need to develop global guidelines for ensuring the security of emerging technol-
ogies, such as artificial intelligence, quantum computing, and machine learning, and proposed conducting
cyber exercises and attack simulations to strengthen states’ cybersecurity capacity [16].

Close cooperation with the ITU on various cybersecurity initiatives is also noted. In September 2022, an
interregional cyber training seminar for the CIS and Arab States was held in Almaty, organized by the ITU
jointly with the Ministry of Digital Development, Innovation, and Aerospace Industry of Kazakhstan and the
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Cyberattack Analysis and Investigation Center (CAAC). Participants discussed the role of national computer
incident response teams (CIRTs/CSIRTS) and measures to protect critical information infrastructure [17].

In addition, Kazakhstan participated in the global GIGA initiative, together with ITU and UNICEF,
with the aim of connecting all schools to the internet and providing young people with access to information
and opportunities.

Within the framework of this project, Kazakhstan provided high-speed Internet to 446 rural schools,
planning to expand coverage to 1,342 schools [18].

Kazakhstan is implementing the national cybersecurity concept “Kazakhstan Cyber Shield”, which in-
cludes measures to enhance the legal and industrial culture in the field of cybersecurity, improve prepared-
ness for preventing and responding to incidents, and raise public awareness of cyber threats [19].

In 2024, a regional project on digital transformation of the public sector, funded by the Government of
the Republic of Korea and implemented with the support of UNDP, was launched in Almaty. The project
aims to develop digital governance in 12 countries of Central Asia, the Caucasus, and the Asia-Pacific re-
gion, including Kazakhstan [19].

Kazakhstan also presented innovative solutions in the field of digital transformation of social protec-
tion, including the “Digital Family Card” project, at the Asia-Pacific Ministerial Conference on Digital In-
clusion and Transformation. The project aims to ensure equal access of citizens to state support in the social
sphere and was highly praised by the international community [19].

Kazakhstan actively participates in regional cybersecurity initiatives. In September 2023, interagency
consultations of SCO member states were held in Almaty on the establishment of an information security
center based at the Regional Anti-Terrorism Structure in Tashkent. Kazakhstan presented a concept for creat-
ing such a center that would promptly respond to emerging cyber threats and protect the information space of
the SCO region [20].

In addition, in November 2023, Kazakhstan and Azerbaijan signed a memorandum of understanding in
the field of information security, aimed at increasing the level of cooperation in responding to information
security incidents, exchanging best practices and information on current cyber threats [20].

Kazakhstan, with the support of UNICEF and the European Union, launched the “CYBER TUMAR”
information and educational campaign aimed at protecting children online. The campaign includes infor-
mation materials, practical advice from experts, and educational videos to help children navigate cyberspace
safely [21].

In May 2023, a sub-regional training on ICT security for representatives of Central Asian countries and
Mongolia was held in Astana, organized by the OSCE, together with the Ministry of Digital Development,
Innovation, and Aerospace Industry of Kazakhstan, with support from the United Kingdom, has provided a
significant platform for international cooperation aimed at strengthening cybersecurity and ICT development
in the region [22].

Thus, Kazakhstan actively participates in international and regional cybersecurity initiatives, cooperates
with key international organizations, implements national projects and programs aimed at strengthening
cybersecurity, and actively participates in educational and awareness-raising initiatives. These efforts con-
tribute to strengthening national and international security in the digital space.

The Republic of Kazakhstan considers cybersecurity as a key area of national and international security,
while recognizing the important coordinating role of the United Nations in the development of global legal
standards in this area [5; 7; 6]. In the context of active digital development, Kazakhstan is consistently inte-
grating the provisions of international documents developed within the UN into its own regulatory frame-
work.

One of the most important areas of cooperation with the UN has been Kazakhstan’s participation in the
Open-Ended Working Group (OEWG) and the Group of Governmental Experts (GGE) on International In-
formation Security. Kazakhstan officially supports the core principles developed by these formats, including
respect for state sovereignty in cyberspace, the prohibition of interference in the internal affairs of states, the
principle of non-discriminatory access to ICTs, and the need for international cooperation to prevent cyber
conflicts [6; 8; 11; 22].

In the context of adapting international norms, Kazakhstan has taken a number of steps to reform its
legislative system. Thus, articles aimed at combating cybercrime were introduced into the Criminal Code of
the Republic of Kazakhstan (2014 and subsequent amendments) (e.g., Article 205 “Unauthorized access to
information”, Article 207 “Creation, use, or distribution of malicious software”, etc.). These provisions
largely correlate with international standards enshrined in the Budapest Convention of the Council of Eu-
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rope, as well as UN recommendations, despite the fact that Kazakhstan has not officially acceded to the con-
vention [5; 23].

The European Union: An Integrative Approach to International Cybersecurity

The EU actively participates in the development of international norms and standards, positioning itself
as a leader in promoting the principles of the rule of law, human rights protection, and international coopera-
tion in the digital environment. Although the European Union itself is not a state and does not have formal
membership in the UN, its participation in international platforms is carried out both through member states
and directly as a regional subject of international law [24].

Within the OEWG and GGE, EU representatives consistently promote the application of existing inter-
national law to cyberspace. Particular emphasis is placed on the applicability of the UN Charter, international
humanitarian law, and the principle of the inadmissibility of aggression, including in digital form. The EU
also emphasizes the need for confidence-building measures, transparency, and accountability, which are the
foundation for building a stable cyber environment [25].

At the institutional level, the EU has taken a number of steps to consolidate its cybersecurity efforts in-
ternally. A central role here is played by the European Union Agency for Cybersecurity (ENISA), whose
mandate was significantly strengthened following the adoption of the Cybersecurity Act in 2019. ENISA has
become not only an analytical and technical center but also a link between the national structures of EU
Member States and international partners, including UN agencies [26].

Another important element of EU policy has been the introduction of a cybersecurity certification sys-
tem. This system, based on three levels of trust, serves as a tool for harmonizing the assessment of ICT prod-
ucts and services, reducing digital market fragmentation and promoting trust both within the EU and beyond.
It is particularly important that these certification approaches are becoming the subject of international dia-
logue, being promoted within the UN and ITU platforms.

A key feature of the EU’s strategy is its attempt to combine domestic legal regulation and external dip-
lomatic activity. For example, in November 2024, the EU Council adopted a declaration on the applicability
of international law in cyberspace, thereby reaffirming its commitment to existing legal regimes and its will-
ingness to promote these norms in international forums. Thus, the EU is effectively exporting its legal ap-
proaches to the global level, facilitating the institutionalization of international cybersecurity.

Russia: Digital Sovereignty and Legal Universalization

The Russian Federation exemplifies a different approach to cybersecurity, centered on the principles of
state sovereignty, the equality of states, and the inadmissibility of interference in internal affairs. Since the
late 1990s, Russia has actively shaped the UN agenda on international information security. Among the first
initiatives were UN General Assembly resolutions, beginning with A/RES/53/70, initiated by Russia and
forming the basis for the creation of the Global Geographic Environment (GGE).

At the OEWG, Russia emphasizes the need to develop legally binding international documents regulat-
ing the behavior of states in cyberspace. In 2021, an initiative was introduced to develop an international
convention on information security, enshrining principles, such as digital sovereignty, the prohibition of
cyber aggression, and the inadmissibility of using ICTs for military and destabilizing purposes [27].

Along with its efforts within the UN, Russia is actively working within the UN Office on Drugs and
Crime (UNODC), promoting the idea of a comprehensive Convention on Cybercrime. At the same time,
contacts are developing with the ITU, where Russia is promoting initiatives to strengthen the role of states in
the governance of the internet and technical resources such as DNS and IP addressing [28].

At the national level, Russia implements a multi-layered cybersecurity policy, including the Information
Security Doctrine (2016), Federal Law No. 187-FL “On the Security of Critical Information Infrastructure”
and the National Digital Transformation Strategy. These documents define the regulatory framework for
state control over the digital space and measures to reduce dependence on foreign technologies [29].

International cooperation is also pursued within the SCO, CSTO, BRICS, and through bilateral agree-
ments. Particularly significant is the Memorandum of Understanding between Russia and China (2015),
which commits both parties to preventing cyberattacks from each other’s territory. Similar agreements have
also been signed with Kazakhstan, India, Iran, and several other countries.

The United States: International Law and Digital Stability

The United States of America is a key participant in the development of a global cybersecurity architec-
ture, emphasizing the applicability of existing international legal norms in cyberspace and promoting the
principles of openness, transparency, and accountability. Since the early 2000s, the United States has con-
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sistently participated in the development of norms for state behavior in the digital environment at the UN
[30].

US initiatives within the Group of Governmental Experts (GGE) and the Open-Ended Working Group
(OEWG) aim to reaffirm the applicability of the UN Charter, international humanitarian law, and principles
of international responsibility to actions in cyberspace. The US insists that fundamental norms, including the
prohibition of the use of force, sovereignty, non-interference, and the need to respect human rights, should
apply regardless of the technological environment [16].

Particular attention is being paid to the development of voluntary, yet politically significant, norms. The
United States supported the development of 11 norms of responsible state behavior, as outlined in the 2015
GGE report (A/70/174), including:

- refraining from causing damage to critical infrastructure;

- assistance to states affected by cyberattacks;

- vulnerability notification and threat information sharing [3].

At the OEWG, the United States actively promotes the idea of engaging all stakeholders—including the
private sector, academia, and NGOs—in the process of shaping international cyber policy. This approach,
according to the United States, ensures a more resilient and flexible system for global digital risk manage-
ment.

In 2017, amid a growing number of cyber incidents, the American company Microsoft introduced the
Digital Geneva Convention, which received support from expert and diplomatic circles. The document en-
visaged the introduction of international obligations similar to the Geneva Conventions, aimed at protecting
citizens from the consequences of interstate cyberattacks. Proposed measures included a ban on cyberattacks
on critical infrastructure, a ban on the introduction of backdoors into products, and the creation of an inde-
pendent attribution mechanism [26].

The United States also actively opposes alternative concepts of cyber regulation, particularly those
promoted by Russia and China under the term “information security”. In its speeches at the UN, US officials
also emphasize that these concepts replace cybersecurity goals with issues of internal control, undermine
freedom of speech, and create risks of internet fragmentation. Thus, during the OEWG discussions in 2021—
2022, the US directly rejected the initiative to develop a legally binding convention on information security,
proposed by the Russian Federation, citing the lack of broad consensus and the risks of restricting digital
rights [31].

At the national level, US cyber policy is based on strategic documents: the Cyberspace Solarium Com-
mission Report (2020), the National Cybersecurity Strategy (2023), and a series of presidential directives and
orders, such as Executive Order 14028 “Improving the Nation’s Cybersecurity”. These documents define the
principles of public-private partnerships, incident liability, and deterrence strategy in cyberspace [32].

US international cooperation is implemented through bilateral agreements (e.g., with the UK, Israel, Ja-
pan, Australia, etc.), as well as through the Quad initiative, the NATO Cyber Defense Pledge, the Clean
Network, and the Paris Call for Trust and Security in Cyberspace.

Conclusion

The European Union emphasizes regionalism, institutionalization, and the promotion of soft law. The
EU actively develops and implements regulations and directives that are binding on member states and fo-
cuses on the use of structural and administrative mechanisms to ensure cybersecurity within the region. An
example is the EU Network and Information Systems Security Directive (NIS Directive), which requires
member states to implement national cybersecurity strategies and establish national incident response cen-
ters. The EU is also actively engaged in the creation of new norms and standards within the European
Cybersecurity Agency (ENISA), providing member states and private companies with recommendations and
best practices. This approach encourages coordination and cooperation within the region but generally has
limited impact beyond its borders.

Russia, on the contrary, emphasizes the need for global universalism and legal rigor. Russia seeks to
transform soft law into hard law, insisting on the adoption of international conventions regulating the behav-
ior of states in cyberspace. Russia’s most important initiative is the proposal to develop an international con-
vention on information security within the UN. This convention should include mandatory norms that will
ensure protection from cyberattacks and define the rules of conduct for states in cyberspace. Russia empha-
sizes the importance of creating universal international norms that will be binding on all countries. Also, un-
like the EU, Russia emphasizes a legal platform with investigation and coordination mechanisms within the
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UN, such as the Group of Governmental Experts (GGE) and the Open-Ended Working Group (OEWG), with
the aim of creating global mechanisms for legal assistance and investigation of incidents.

The United States, as a leading global power, actively participates in international debates, proposing its
approaches to cybersecurity regulation. The United States favors international cooperation and a liberal ap-
proach, often focusing on soft law and flexibility in cyberspace regulation. An example is the Digital Geneva
Convention initiative, proposed in 2017, which aims to establish international norms of conduct in cyber-
space but is not legally binding. The United States actively participates in UN forums, such as the Group of
Governmental Experts (GGE), where it promotes the concept of establishing norms and standards for regu-
lating cyber threats, while emphasizing the importance of the private sector and states in coordinating efforts.

Kazakhstan actively participates in the work of the UN Open-Ended Working Group (OEWG), present-
ing initiatives that address the digital needs and priorities of developing countries. This includes proposals
for technical support, exchange of expertise and specialists, and the development of standards to ensure sov-
ereign control of data. The country promotes the creation of a Central Asian Cyber Coordination Center to
strengthen cooperation between regional countries, international organizations, and businesses in the field of
cybersecurity, accelerates the process of unifying cybersecurity terminology and procedures at the national
level, using International Telecommunication Union (ITU) standards and UN recommendations. It is also
important to integrate soft law documents into educational programs and regulations. Kazakhstan also devel-
ops a system for international evaluation and certification of domestic information security (IS) solutions. It
ensures their recognition abroad and compliance with international requirements, which is especially im-
portant for IT product exports. Along with it, the country integrates digital diplomacy into the activities of
the Ministry of Foreign Affairs and expand the functions of digital attachés in diplomatic missions in key
international organizations and countries (UN, EU, ASEAN, etc.).

As noted by Satbaeva A.M. et al. (2023), an important step in rapprochement with international practic-
es was the adoption of the “Kazakhstan Cyber Shield” Cybersecurity Concept aimed at creating a unified
legal and organizational approach to protecting digital infrastructure [6; 29]. The concept was developed
based on an analysis of best international practices and contains provisions harmonized with UN General
Assembly resolutions on ICT in the context of international security.

Furthermore, from 2022 to 2024, Kazakhstan actively developed bilateral and multilateral cooperation
with relevant UN agencies, such as the International Telecommunication Union (ITU) and the United Na-
tions Office on Drugs and Crime (UNODC). With the support of these agencies, Kazakhstan participated in
training sessions, conducted cyber incident response exercises, and promoted initiatives to provide legal
training to specialists and law enforcement officers [2; 7].

Adaptation of international norms is also taking place at the institutional level. For example, the Repub-
lic of Kazakhstan has established a State Technical Service (STS) responsible for monitoring cyber threats, a
functioning Information Security Coordination Center, and adopted by laws regulating the processing and
storage of personal data, user identification, and provider obligations. These measures are aligned with legal
practices in force within the European Union and recommended by the UN [10; 14].

Thus, Kazakhstan’s interaction with the UN in the area of cybersecurity is characterized by a compre-
hensive approach, combining participation in international consultations and working groups with the active
adaptation of international law into the national legal system. This demonstrates Kazakhstan’s commitment
to integrating into global cyberspace based on international legal responsibility, transparency, and mutual
trust.
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JI.K. AmanaeixoBa, C.H. CopcenoBa

Ka3zakcrannbiH BYY-mMeH kudepkayincizaik cajgacbIHIAFbl
032pa ic-KMMBLIbIHBIH NPAKTHKAJIBIK aCHeKTijaepi

Kazakcran PecnyOnukacel ©3iHIH HOUQPIBIK OPTACHIHBIH KOPFANybIH apTTHIPY MakKcaTblHOa Kaszakcran
PecniyOnukacel knOepKayimnci3mikTiH MOPMEHI XallbIKapalblKk HOpMAaJlapblH jKacay JKOHE iCKe achlpy YIIiH
SPTYPIIi CTpPaTeTHsJIbIK SIiCTep MEH peTTeylli Kypanmapabl KoiajaHa oTwipell, BYY¥-MeH xoHe Oacka na
XaJbIKapalblK KYPBUIBIMAAQPMEH THIFBI3 BIHTBIMakTacaigsl. Kubepreppopusmre, kubepOapiiayra xoHE
KHOEPKEeHICTIK apKpUIBl MEMIIEKETTEep/IiH ereMeH]Il icTepiHe apaiacyra OalIaHBICTBI TOyEKENAEPIiH apTyhl
Oalikamazpl, Oy XalbIKapalblK e3apa iC-KUMBUIIBI KeHEHTY KaKeTTUNTiH TyFbi3ansl. OChbiFaH OalIaHBICTH
BYY-upIH kubep opTama MEMIICKETTEPIIH TOPTIOIHIH KaJIbl KAFUIATTAPhl MEH epEKENEPiH KAIBIITACTHIPY
JKOHIHJIET] IC-KUMBUIIap/ibl YHIECTipyIeri MaHBI3ABLIBIFE apThIN Keneai, OyJI jkaHa Kapapiiap KaObuiaayna
KOHE KHOCpHETHKAIBIK Kayilci3mik Mocenenepi OOMBIHINIA aIUIBIK KypaMIarbl JKYMBIC TOOBIHBIH
OKUIETTIKTepiH KeHelTyae KepiHeni. Kubepkayinci3mik canachlHOaFrbl Ka3aKCTaHABIK 3aHHAMAaHBIH
epexenepiH Tanjay YIIiH KYPBUIBIMIBIK, JIOTHKAJIBIK JKOHE [MAJEKTHKAIbIK TOCUIACp KOJAAHBUIIBL
3epTTeyiH TEOPUSUIBIK HETi3i XaJbIKapalblK KYKbIK HOpMaJapblH, FBUIBIMH JKYMBICTAD MEH XaJbIKapasblK
yHBIMIAPABIH MaTepHalIapblH 3epleley Heri3iHae KansinracTel. Ka3akcran kubep cascaThlHBIH KAJIBINTACYbI
MEH OJBOJIOLMACHIHZAA, aranm aifTkanaa, bipikkeH ¥arrap YipIMbl [IeHOEpiHIETT  XaJbIKapasbIK
MiHZETTeMeNep eIyl MOHre He. XaublKapaiblK jkobajapra OeliceHIi TapTy, YITTHIK 3aHHAMaHBI
XaNbIKapalblK CTaHAAPTTapFa COHKECTEHAIPY JKOHE CTpaTerdsulblK OarnapiiamManapibl JKy3ere achipy
MEMIICKETTIH KHOepKayilCi3giKk NEeHreiliH apTThIpyFa >XOHE OHBIH ONeMAIK IHM(PIbIK KOFaMAaCTBIKKA
MHTErpalysIaHyblHa BIKMAI eTedi. bys yaepicreri MaHbI3Ibl (akToOp XajblKapajblK KYKBIK HOpMallapblH
YITTHIK 3aHHAMaFa CHIi3y.

Kinm co30ep: xubepkayincizaik, BYY, kubepkayinrep, XajablKapaiblk KHOEp peTTey, XalblKapaslblK KYKBIK,
AKMapaTThIK KYKBIK.

JI.K. AmangsikoBa, C.H. CapcenoBa
IIpakTuyeckue acnekTbl B3aumoaeicreusa Kazaxcrana
¢ OOH B 00s1acTH KNOEPOE30MIACHOCTH

Pecmy6nuka Ka3axcraH, B ieNsIX HOBBILIEHHS 3aIIUIEHHOCTH CBOEH U(PPOBOH CPe/Ibl, TECHO COTPYIHUYAET
¢ OOH u npyrumu MeXAyHapOAHBIMU CTPYKTYPaMU, IPUMEHsS Pa3JIMuHble CTPATETUUYECKUE METOABI U PEry-
JSITOPHBIE MHCTPYMEHTHI IUIsL CO3/IaHUs M peanu3anuy Y(pQEKTUBHBIX MEKAYHAPOJHBIX HOPM KnbepoOesormac-
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HocTu. HalOimroiaeTcss pocT pHCKOB, CBSI3aHHBIX C KHOEPTeppOpH3MOM, KHOeppa3BeIKOil M BMENIATEIbCTBOM
BO BHYTPEHHHE JIeJa TOCYIapCTB Yepe3 KMOepIpoCcTPaHCTBO, YTO 00yClIaBIHBaeT HEOOXOAUMOCTh paclIupe-
HUSI MEXXIYHApOJHOTO B3aMMOJECUCTBHA. B cBs3u ¢ 3TM Bo3pacraer poins OOH B xoopauHanuu IeicTBUiA
1o (opMHPOBaHMIO OOIIUX IPUHIUIIOB M IIPaBUJI ITOBEICHUS TOCYIApCTB B KHOEpCpese, YTO BBIpaKaeTcs B
NPUHATHN HOBBIX PE30JIIONUH U pacIIMpeHUH IToJHOMouni Pabodeit rpynmsl OTKPEITOrO coCTaBa 1o BOIPO-
caM KuOepHeTHueckoil 6e3omacHocTH. J{is aHaIn3a MONOKEHUH Ka3aXCTaHCKOTO 3aKOHO/ATeNbCTBA B chepe
Kn6ep0e30MacHOCTH MPUMEHSUTUCH CTPYKTYPHBIH, TOTHYECKUI U AMANEKTHUECKUH moaxoasl. TeopeTndeckuii
(byHIaMeHT uccienoBaHus cOPMHUPOBAH Ha OCHOBE U3YYCHHs HOPM MEKIYHAPOIHOTO NpaBa, HAYYHbIX pa-
00T 1 MaTepHaIoB MEXIYHApOIHBIX opraHu3anuii. KirroueBoe 3HaueHNE B CTAHOBICHUH U SBOJIIOIUH KHOep-
nommTuky Kazaxcrana MMeEIOT MeKyHapOIHBIE 00513aTeNbCTBA, B YACTHOCTH, B pamKkax Opranmsarym O6be-
JuHeHHBIX Hanuil. AKTHBHOE BOBIICUEHHE B MEXIyHApOJIHBIE MPOEKTHI, IPHBEACHUE HALMOHATBHOTO 3aK0-
HOZATENbCTBA B COOTBETCTBHE C MEXKAYHAPOAHBIMH CTaHAAPTaMH M OCYIIECTBIEHHE CTPATETMYECKHX IPO-
TpaMM CIIOCOOCTBYIOT TIOBBIIIEHHUIO YPOBHS KHOEpOE30IIacCHOCTH TOCyJapcTBa M €r0 HHTETPAIlMU B MHPOBOE
g poBoe coodmmecTBo. CyIIeCTBEHHBIM (haKTOPOM B JaHHOM Ipolecce SBISETCs BHEIPSCHUE HOPM MEXIy-
HapOJHOTO MpaBa B HALIMOHATBHOE 3aKOHO/ATENICTBO.

Kniouesvie cnosa: xubepbesonmacHoctb, OOH, kuGepyrpossl, MeEXAyHapOIHOE KUOepperyanpoBaHHe,
MEXIyHapOIHOE NPaBo, HHPOPMALIOHHOE TIPaBo.
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TeopeTnko-npaBoBbie MOAX0Abl K NIOHUMAHUIO U MPUPOAE HH(OPMAITHOHHBIX
00513aHHOCTE B YCJIOBUAX HU(PPOBOIro 001ecTBa

AKTyalbHOCTD TEMbI HCCIIEOBAaHUS OIPE/eNieHa OTCYTCTBHEM KOMILIEKCHBIX HCCIICIOBAaHMI MO BONpOCaM
00s13aHHOCTeH CyOBEKTOB HH(POPMAIIOHHBIX ITPAaBOOTHOIICHUH. AKIIEHT C/IeJIaH HMEHHO Ha IpaBax M WHTe-
pecax, Torja kak rnpotiuema o0s13aHHOCTEH He Hallula JOJDKHOTO OTPAXKEHHUs B HAY4HOI iuTeparype. Paciiu-
perne chep HHPOPMAITIOHHOTO OOMEHA OTIpEIeIIeT Pa3HOOOpa3ue B3aWMOICHCTBHN Pa3sIMYHBIX CYOBEKTOB,
TOT/Ia KaK 3TH CYOBEKThI HMEIOT IpaBa M, COOTBETCTBEHHO, JOKHBI HMETh TIPaBOBbIE 00S3aHHOCTH. 3aKOHO-
JIATeNIBCTBO 3a4aCTYI0 PerlaMeHTHPyeT HHPOPMAIMOHHbBIE 005S3aHHOCTH Ha yPOBHE MOI3aKOHHBIX aKTOB, YTO
BBI3BIBACT ONPE/ICICHHBIE BOMPOCHl KaK MPAaKTHYECKOTO, TaK M TEOPETHYECKOro XapakTepa. IIpuxomurcs
KOHCTAaTHPOBATh OTCYTCTBHE MCUEPIBIBAIOIINX OTBETOB HA MMEIOLIHECS BOIPOCHI, YTO JOKa3bIBACTCS TEOpe-
THUYECKOW MM MPAKTUYECKOH 3HaYMMOCTBIO TeMbl. B mporiecce paGoThl Haj TeMOIl McclienoBaHUs ObLT H3Y-
YeH CYIIECTBEHHBII 00beM Hay4qHOMH JIMTepaTyphl U 3aKOHOIaTeNbcTBO PecnyOnnku Kazaxcran m 3apy0ex-
HBIX cTpaH. CpaBHHUTEIBHBIN aHAIN3 JACHCTBYIONIETO 3aKOHOIATENbCTBA TIO3BOJIMII BBIACIUTH OOIIME U OTJIH-
YHUTENbHBIC TCHACHLMU Pa3BUTHUS MOJXOJOB K COJCPKAHHIO M MOJHMTHKE MH()OPMAIMOHHOTO NpaBa, BbIJE-
JIMTH TIEPCTICKTUBHI U MpoOieMbl. B pesynbrate nccienoBaHus ObUIM CIENaHbl KOHKPETHBIE BBIBOJBI O CO-
CTOSIHMH Hay4HO MBICIIH [0 BOIIpocaM HH(OPMAIMOHHBIX 0053aHHOCTEH, HEOOX0IMMOCTH aKTHBU3AL[MU HC-
CIICZIOBAaHMS JaHHOTO BONpOCa B CBETE PasBUTHS MH(POPMALMOHHOTO OOIIECTBA M aKTyalU3alldd yrpo3 u
PHCKOB, CBSI3aHHBIX C 00opoToM MH(popmanuu. J[aHo moHsATHE MH(OPMAIMOHHON 00S3aHHOCTH M OOLIHe
KOHTYpHI UX Knaccudukannu. OG0CHOBaHO, 4TO MHPOPMAIIMOHHBIE 00S3aHHOCTH ITOJUIeKAT MIyOOKOMY Ha-
YYHOMY aHAIN3y KaK ONpe/eeHHas IPpaBoBas KaTeropys, o0ecreunBaronas peaan3auo HHPOPMAHOHHBIX
HHTEPECOB.

Kniouesvie crnosa: napopManus, HHPOPMAMOHHBIE TPABOOTHONIEHHSI, CYOBEKT HH(OPMAIIMOHHBIX MpaBoO-
OTHOIICHUH, HH(OPMAIMOHHEIE TpaBa, HHPOPMAMOHHBIE 00I3aHHOCTH, HH(POPMALMOHHAs NIPABOCYOBHEKT-
HOCTB.

Beeoenue

Lenr uccrmenoBaHusi 3aKiOYACTCS B AHAIM3E PA3UYHBIX IMOJXOJIOB K IMOHITHIO MH()OPMAIMOHHBIX
0053aHHOCTEH KaK COCTaBHOM yacTH MH(OPMAIIMOHHO-TIPABOBOTO CTaTyca CcyObekTa MH(OPMAlMOHHBIX
[IPaBOOTHOLIEHU.

OcHoBHO# 3akoH, mpoBo3riamas crpemieHne KasaxcraHa K MOCTPOSHHUIO JE€MOKPAaTHYECKOrO, CBET-
CKOT'0, COLIMAJIbHOTO W MPaBOBOr'O I'OCYJAapCTBa, OMpPEAEsSeT BBICIIMMHU LIEHHOCTSIMUA Y€JOBEKa, €ro JKU3HB,
npaBa u cBo6oAsI (cTathsa 1 Koncturynun) [1].

*ABTOp-Koppecnonaent. e-mail: g.alibayeva@mail.ru
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A. VicaxaHkbi3bl, [.A. Annbaesa

Konctutynus siBisieTcd 0CHOBOW MpaBOBOTO CTaTyca 4ejoBeKa U rpakaaHuHa. B Hell 3akperuiens! oc-
HOBHBIE IIpaBa, CBOOOIBI ¥ 00SI3aHHOCTH JIMYHOCTH, ONPENEIICHbl OCHOBAHUS PAa3TPaHUYEHHs CTaTyca Ipax-
JlaH U MHBIX JIML, YCTAHOBJICH MEXaHU3M HUX TapaHTHUPOBaHUs, obecnieueHus u 3amuTbl. KoHCTHTYIIMEH Tak-
e OIpeeNieHbl OCHOBHBIC MPUHIIMITBI B3aUMOACHCTBHS MEXTy OCHOBHBIMHU CYObEKTaMH KOHCTHUTYLIMOHHO-
o IIpaBa, a IMEHHO I'pakJaHaMH, TOCyIapCTBOM U 001ecTBOM. IIpu 3TOM NOCTHKEHHE PAaBEHCTBA U COTJIa-
CHSI MEXy HUMHU SIBJII€TCSI OJHOM Ba)KHEMIMX 3a7ad, 4TO IPAMO yKa3zaHo B npeamOysne OCHOBHOrO 3aKoHa
CTpaHBbl.

OnrtrmanpHas TapMOHHMsI BO B3aUMOJCHCTBUM MEXIY OCHOBHBIMH CyOBEKTaMH KOHCTUTYLHOHHO-
IIPaBOBBIX OTHOLIEHUII AOCTUTAETCs IyTeM IOMCKa OajaHca MeXIy MX IpaBaMu U obOs3aHHocTsIMH. B Kon-
CTUTYLIMM 3TOMY yIEJIEHO 0co00oe BHHMaHME. B yacTHOCTH , B OTHOIICHUH Y€JIOBEKAa U I'PakAaHUHA ycTa-
HOBJIEHO, uTO B PecmyOnuke Kazaxctan mpu3HaAIOTCS M TapaHTHPYIOTCS NpaBa U CBOOOBI YEIOBEKA B COOT-
BercTBuU ¢ KoHcTuTymmewn, a Takxke TO, 4TO OCYIIECTBJIEHHE 3THX IIPaB M CBOOOJ HE IOJDKHO HAapylLIaTh
IpaBa U CBOOOIBI APYI'HX JIML, IIOCSITraTh Ha KOHCTUTYLMOHHBIM CTPOH M OOLIECTBEHHYIO HPAaBCTBEHHOCTh
(mynkt 1 1 5 cratbu 12). Ha Hamn B3risi, MMEHHO 3TO MOJIOXKEHHE SIBJSIETCSI OCHOBOM BCEX KOHCTUTYIIMOH-
HBIX U UHBIX 00s13aHHOCTEH MuaHOCTH. [IposkuBaHue B 00IIeCTBE MpEAIoNaraeT He TOJILKO HaJIH4YHe Mpas,
HO U BBIIOJHEHHE 0053aHHOCTEH, KOTOPBIE OIPAaHUYHMBAIOT BO3MOXKHOCTh MOCSTaTENbCTBA HA IPaBa U CBO-
00/BI IPYTUX JIOJEH, a TaK)Ke Ha HHTEPEChl 00IIECTBA B IIEJIOM.

[anHoe mojoXxeHHe Haluio cBoe TojJkoBaHWe B HopmaTuBHOM mocTaHoBieHHMM KOHCTUTYIMOHHOTO
Cyna PK ot 18 mas 2023 roma Ne 14-HII: «YcraHoBneHue ISl KaXA0TO JaHHOW OOS3aHHOCTH SBISETCS
HEO0OXOAMMBIM HHCTPYMEHTOM 3aLIUThl KOHCTUTYLIMOHHOTO CTPOs, OOILIECTBEHHOTO MOPSIKA, UCTIOTHEHUS
rOCy/IapCTBOM CBOMX COLHAIbHO-3KOHOMHUYECKUX, MOJIMTHICCKUX U UHBIX (PYHKINH, oOecrieueHus: BEpXo-
BeHCTBa mpaBa. Hapymenne Hopm KoHcTuTynmm u 3akoHOomaTenbeTBa Pecmyonmku Kazaxcran B 3aBucH-
MOCTH OT XapakTepa U CTENEHH TSHKECTU COBEPILICHHOI'O NESHUS BICYET IOPUIMUECKYI0 OTBETCTBEHHOCTh
C BO3JI0O’KEHUEM OTpEeAENICHHbIX JUIIEHUN U OTpaHUYEHUH JTUYHOT0 MIIM UMYILIECTBEHHOTO XapakTepay [2].

AHanmu3 KOHCTUTYIIMOHHBIX HOPM IOKAa3bIBA€T, YTO NMPAKTHUECKH KaXKias KOHCTHUTYLIMOHHAs HOpMa,
YCTaHaBJIMBAIOIIAS [IPABO JIMYHOCTH, YCTAHABIMBAET U OTPAaHUYEHMS M 3alpeTbl, HO Ipu 3ToM OCHOBHOM
3akoH 3akpemsier Takxke: «[IpaBa u cBOOOMBI YenOBeKa M TPaKJaHWHA MOTYT OBITH OIPaHUYEHBI TOJIHLKO
3aKOHaMU U JIMIIb B TOH Mepe, B KaKOi 3TO HEOOXOJUMO B IIEJISAX 3aIUThl KOHCTUTYLIMOHHOTO CTPOSsi, OXpa-
HBI OOIIECTBEHHOTO MOPSIKA, IPaB U CBOOOA YEJIOBEKA, 310POBbsl U HPABCTBEHHOCTH HaceseHus. [IpusnHa-
FOTCSI HEKOHCTUTYLIIMOHHBIMH JIIOOBIE JIEHCTBUS, CIIOCOOHBIE HAPYIINTh MEXHAIMOHAJIBHOE U MEXKOH{pec-
croHaNbHOE cornacue. He momyckaercst HU B Kakoi opMme orpaHrueHHe MpaB U cBOOO TPaKaH IO MOJIH-
THYECKUM MOTHBaM. HUM B Kakux cilydasix HE MOZJIEKAT OPaHMYEHHUIO IIPaBa W CBOOOMBI, MPETyCMOTPEH-
Hble cTatbsiMu 11, 13-15, mynkrom 1 crateu 16, ctateeit 17, ctatheil 19, crarbeit 22, myHKTOM 2 ctatbhu 26
Kouncturynum» (crates 39) [1].

Boseparascek k Bonpocam 00s3aHHOCTEH, CIEAYyeT OTMETUTh, YTO OHH, HapsIy ¢ IpaBaMu U cBoboa-
MU BBICTYNAIOT HEOTHEMJIEMBIM 3JEMEHTOM IPaBOBOTO CTaTyca 4YeJIOBEKa M IPaXKAAHMHA, COCTABIISST BaK-
HYIO 4aCTh €r0 IpaBOCyObEKTHOCTH.

Hayunsble uccrienoBanusi B 001acTu MpaB YeI0BeKa HEMHOTOYMCIEHHBI. Cpen HUX MOKHO BBIICITUTD
pabotsl H.U. Mary3oBa, B uactHocTu: «IIpaBoBas cucrema u auuHocTb» [3], «ConuanucTuueckas 1eMOKpa-
THUSI KaK eIMHCTBO NpaB, 00sI3aHHOCTE M OTBETCTBEHHOCTH JUUHOCTHY [4], «HOpuanueckue o0sI3aHHOCTH U
OTBETCTBEHHOCTH KaK 3JIEMEHTHI MPABOBOTO CTaTyca JUIHOCTI [5], «O CymHOCTH, COepKaHuU U CTPYKTY-
pe 1opuamdeckoil o0s3aHHOCTH. BOmpockl Teopuu TocymapcTBa M mpaBay [6]. OTAeNIbHOTO BHUMAHHS 3a-
CIIy’)KMBaeT AMcCepTalMoHHOe uccienoBanue J.A. IOHycoBa, MOCBAIIEHHOE BOIIPOCaM TEOPHH HOpHIUYE-
ckux ooOs3aHHOCTe: «[IpaBoBbIe 00S3aHHOCTH YeNIOBEKa M TPaXKIaHWHA: BONPOCH! Teopun» [7]. CymiecTBy-
IOT TaKXe OTHAENbHBIE PabOTHI, pacCMATPUBAIONINE IOPHINYECKHE OO0SI3aHHOCTH B T'PaKIAHCKO-TIPABOBOU
cdepe, 0IHAKO OHU HE 3aTParuBaroT MpodIeMaTUKY HHPOPMAIMOHHBIX 00s3aHHOCTEH.

B oTeuecTBeHHOH HayKke BONPOCH! KOHCTUTYLIMOHHBIX 0053aHHOCTEH HAIUIM OTpaskeHHE B TPyAax Ipo-
¢eccopos [I.M. baiimaxanoBoii nu A.E. JKaTtkan6aeBoii, KOTOpble MCCIEIOBAIN MX 3HAYEHHE IS Pa3BUTHUS
KOHCTHTYIIMOHaNM3Ma B Pecriyonmke Kazaxcran [8].

AHanm3 KOHCTUTYLIIMOHHBIX 00S3aHHOCTEH NMpecTaBiIeH Takxke B HaydHo-TpakTH4eckoM KOMMEHTapuH
k Korcturymun Pecrrybnuku Kazaxcran 2018 roga moxa penakuueit .U, Porosa [9].

OTtaenbHbIE aCHEKThI HHGOPMAIIMOHHBIX 00s13aHHOCTEH M310kKeHbI B Aucceptannu A.E. XXarkanOaesoi
«Teopernueckue mpobdIeMbl KOHCTUTYLIHOHHO-TIPABOBOTO obecneueHns NH(POpMAIIMOHHOW 0€301acHOCTH B
Pecrryommke Kazaxcram» [10].

WHbIX nccienoBaHuil He HAOJIIOJAETCS, YTO aKTyaJU3UpyeT HaydHyHo paboTy B JaHHOH 001acTH.
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Memoowt u mamepuanst

CrnenmyeT ykazaTh, 4TO IpEAMET UCCIIEOBaHUS 00OCHOBBIBAET MPUMEHEHHBIE METOB. B KauecTBe oc-
HOBHOTO (PHIIOCO(CKOTO MeTOAa IPEICTaBICHHOTO NCCIICIOBaHNS OBUT IPUMEHEH METOT THATECKTHKH, T0-
3BOJIMBIIHMI BBISBUTH JOTHYECKHE OMHOKH B PACCYKICHUAX O IOPHUCIPYICHIUH.

B kauecTBe OCHOBHOTO OOIIEHAYYHOTO METOJa MPUMEHEH METOJ MPaBOBOTO aHATIN3a, & IMEHHO
OBLIH TIPOBEJICHBI NCCIIEIOBAHUS OT OOIIEro K YaCTHOMY, @ IMEHHO OT MOHATHS WH()OPMAIMOHHOTO TIpaBa U
MH(OPMAITMOHHOTO MTPABOOTHOIICHHUS K TIOHATHIO U COACPKAHUIO HH(POPMAITUOHHOM O0SI3aHHOCTH.

CpaBHUTENBHBIN aHATU3 JCHCTBYIOIIETO 3aKOHOJATEIHLCTBA MO3BOJIMI BBIJICIUTh OOIIUE W OTJIMYH-
TENbHbIC TCHACHITMHM PAa3BUTHS IMOIXOIOB K CONEP)KAHHWIO W TOJIUTHKE WH()OPMAITMOHHOTO TIpaBa, a TaKKe
MTePCIEKTUBHI M TIPOOJICMEL.

Pesyromameut

[IpaBocyOBEKTHOCTE — 3TO MOHSTHE, KOTopoe B OCHOBHOM 3aKkoHE 3aHMMaeT ocoboe mecto. Koncru-
TYLUsI TApAaHTHUPYET, YTO «KaXKAbIM MMEET NpaBoO Ha MPU3HAHKE €T0 [IPaBOCYOBEKTHOCTU H BIIPABE 3aIIUIIAThH
CBOU TIpaBa ¥ CBOOOJBI BCEMH HE MPOTHBOPEUAIIMMH 3aKOHY crioco0amMu, BKIIOYasi «kHEOOXOAMMYI0 000po-
Hy», 0onee Toro, «Kaxaplii UMeeT IpaBo Ha CyACOHYIO 3alllUTy CBOMX IMpaB U cBOOOI» (MyHKTH 1 1 2 cra-
teu 13). U, xak npaBuinpHO oTMeTwn mpodeccop E.B. Ilopoxos: «Bompoc mpaBocyOBEKTHOCTH JTFOOBIX JIHIT
OTHIOAb HE Mpa3JHbIA BOIPOC B JII0OOM obmiecTBe. JlocTaTOYHO Ha3BaTh YelioBeKa paboM, M OH MO 3aKOHO-
JIaTeNbCTBY paboBIIaAEIbUECKOro rocyAapcTBa U3 paspsiia CyObeKTOB MpaBa MepexouT B pa3psa 00bEKTOB
mpaBa, nepecTaéT ObITh JULIOM M CTAaHOBUTCS BEIbI0. B 3TOH CBSA3M He ciiyyaeH TOT (akT, 4TO BOIIPOC Hpa-
BOCYOBEKTHOCTH JIUL] PETIIaMEHTHUPYETCS, B [IEPBYIO OUYEpeIb, HA KOHCTUTYLIHOHHOM ypoBHEe» [11].

C TOYKHM 3peHHs] TEOPUH IpaBa, MPaBOCYOBEKTHOCTh — 3TO CBOWCTBO JIMIIA, €r0 OOIIECTBEHHO-
IOPUINYECKOE COCTOSHUE, CIOCOOHOCTh MMETh M CAMOCTOSTENILHO OCYILIECTBIIATH NIPaBa U 00s13aHHOCTH, Me-
pa ydacTusi B MpaBoBbIX oTHOIIEHUsX [12; 527]. O6s3aHHOCTh — 3TO Ba)kKHAsI COCTaBHAs 4acCTh CBOWCTBA
JIMIa, HEOOXOUMBI aTpuOyT ero crocoOHOCTH BBICTYIATh B MPABOOTHOIICHHUSX B KAYECTBE CAMOCTOSITEIIb-
HOro cyObekTa. O0s3aHHOCTH HEOOXOAUMBI AJISl TIOAJEPKAHUS MIPABONOPsIIKA M (PYHKIIMOHUPOBAHUSI T'O-
CyIapcTBa, U, KaK OBLJIO y’K€ OTMEUYEHO BBIIE, — 3TO MOKa3aTelb CIIOCOOHOCTH MPOXXHUBAHUS B COLIMYME,
oOecrieunBaroNInii 6ananc MeXly CBOOOJION TMYHOCTH U MHTEpECaMH OOIIECTBA.

Ecnu B mynkrte 2 crarsu 12 KoHCTHUTYIIMM OTMEYEHO, UYTO MpaBa M CBOOOABI YelIOBEKa Ompene-
JSIIOT COZAEP)KaHNE M MPUMEHEHHE 3aKOHOB M MHBIX HOPMAaTHUBHBIX MPABOBBIX AKTOB, TO MOAIYHKT 1 MyHKTa
3 crareu 61 3akperuiseT, 4To NpaBoCyOBEKTHOCTh (PU3MYECKUX U IOPUANYECKUX JIML, TPAKIAHCKUX NPaB U
cB00OJI, 00513aTEIbCTB M OTBETCTBEHHOCTH (PM3MYECKHUX M IOPHIUYECKUX JIUI] OTHOCHTCS K BaYKHEHIIUM 00-
LIECTBEHHBIM OTHOIIEHHUSIM, OCHOBOIIOJIAraloliyue NpUHIMIIEI 1 HOPMBI KOTOPBIX IlapnameHT perynupyer Ha
YPOBHE 3aKOHOB.

[ToHsATHO, YTO MpaBa W CBOOOJBI YeNIOBEKA U TPaXKIaHMHA OINPEIEISIOT COIEpKaHNE 3aKOHOB, HO UX
WCTIOJIHEHHNE o0ecTrieuynBaeTCsl HaJlmuiueM 00s3aHHOCTEH, KOTOPBIE TaKKe MPEACTaBISIIOT cO00H OTIAeNbHBIN
IUIAaCT, OTAEIBHOE COACP)KaHHe IPaBOBOI0 CTAaTyca JUYHOCTH. Peanusanus mrodoro mpaBa BO BCeX CIydasx
[pearnonaraeT UCIOJIHEHUE KOPPECTIOHAUPYIOUINX eMy obOs3aHHocTei. Hu oHO mpaBo He cymiecTByeT 6e3
BBITEKAIONIMX M3 HEr0 OOS3aHHOCTEH, TaKkKe KakK M Jto0as 00sS3aHHOCTH MPEAINONaracT HaCTYIJICHUE COOT-
BETCTBYIOILIMX IPaB.

BceoOmias nexiapanus mpaB 4ejOBEKa TAKKE COOTHOCHT OOSI3aHHOCTH KaXKAOTO € OOIIeCTBEHHBIMU
WHTEpecaMu, 00OCHOBBIBAsI 3TO TEM, YTO CBOOOJIHOE W TIOJTHOE Pa3BUTHE JIMYHOCTH BO3MOXKHO TOJILKO B 00-
mectBe (ctaths 29) [13]. Drta xe mo3uIus IPOXOIUT B TIOJIOKEHISIX MEXIyHapOIHOTO MaKTa O TpaXaaH-
CKMX U NOJMTUYECKUX IIPaBax yepe3 yCTAaHOBJIEHUE BO3MOXKHBIX OIPaHUYEHUH, yKa3aHHBIX B HUX IPaB, Kak,
HaTpuMep, MPaBoO KKIOH JTUYHOCTH HA CBOOOJIHOE BHIPAKEHHE CBOEIO MHEHHs HaiaraeT ocoOble 00si3aH-
HOCTH ¥ 0COOYIO OTBETCTBEHHOCTH U COIPSDKEHO C HEKOTOPBIMU OTPaHUYEHUSIMH, KOTOpPBIE, OJTHAKO, JTOTIK-
HBI OBITh YCTAHOBJICHBI 3aKOHOM H SIBJIATHCS HEOOXOANMBIMH, & IMEHHO — YBa)KCHHE TIPaB M PeIyTaliu Apy-
TUX JIMI] ¥ JUIS OXPaHbl TOCYIapCTBEHHOM 0e30MacHOCTH, OOIIECTBEHHOTO MOPSIKA, 310POBbsS WM HPABCT-
BeHHOCTH HaceneHus (ctarbs 19) [14]. Takol xe moaxoa MpoCMaTPUBAETCA U B HHBIX MEKIYHAPOAHBIX J10-
KyMEHTaXx.

Kak oTMeuaroT HEKOTOpPbIE HCCIEI0BATENN, «MEXKAYHAPOAHOE MPaBO 0ojee palloOHaIbHO U JTAKOHHY-
HO. OHO Ha3bIBAaCT OCHOBHBIE IIpaBa U CBOOOABI YEJIOBEKA, IPEAyCMaTPUBACT BO3MOXKHBIE CIIOCOOBI UX pea-
nu3anuu ¥ GopMbl KOHTPOJIS Hall HUMU. U rae-To B OHON-IIBYX CTaThiX, yKa3blBasl Ha CBA3b MEXIy IIpaBa-
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MU ¥ 00SI3aHHOCTSIMU ¥ Ha BO3MOXKHBIE CIy4an OTPaHHUYCHHS MEPBbIX, TOAYEPKUBAET a0CONIOTHOCTD MPaB
OTHOCHTEIBHOCTD OorpaHmdenuii» [15; 205].

Takxum 06pa3oM, 00sS3aHHOCTD MIPENICTABISIET COOO0M HE YTO MHOE, KaK yCIOBHE peann3anuy npasa. [Ipu
3TOM ClieyeT MOJYEPKHYTh, YTO pedb UAET 00 YCIOBHH MOJHOLUEHHOTO OCYIIECTBICHHSI COOCTBEHHOTO Ipa-
Ba, pean3alisi KOTOPOTo HAMPSIMYIO 3aBUCHUT OT cormyma. OOIIecTBo, B CBOIO OYepeb, JOHKHO OBITh yBe-
pPEeHO Kak B COOCTBEHHOH 0€30MacHOCTH OT BO3MOJKHBIX IOCIEJCTBHHA peau3alliil IpaB OTAEIHHOTO MHIIU-
BUJA, TaK U B TAPAHTUPOBAHHOCTH OCYILECTBIICHUS 3TUX MpaB MOCPEICTBOM YCTaHOBICHHUS OMPEACICHHBIX
OTpaHWYEHHUN I IPYTUX YYaCTHHKOB COIIMATBbHBIX OTHOLICHWH, HapyHIalommx 4ykue mpasa. [lomoOHoe
B3aFIMHOE PETyJINPOBaHHE MOKHO PacCMaTpUBaTh Kak (pOpPMY COITMATEHOW OTBETCTBEHHOCTH M OOIIECTBEH-
HOM rapaHTHH MpaB yeoBeKa.

Kpome Toro, Henb3st He COTTIACUTHCS ¢ MHEHHEM O TOM, YTO «OTIENBHO B3sTas IOpHaNUYecKas o0s3aH-
HOCTH OTPAaHWYMBAET B M3BECTHON Mepe CBOOOY MHIWBHIA, €r0 BOJIO, KEIaHUSI; OHA MOKET BHEIIHE BOC-
MIPUHUMATHCS UM KaK HEUTO CTECHSIOIIee ero ACWCTBUS, Kak (popma npuHykaeHus. Tem He MeHee 00s3aH-
HOCTB Hapsiay ¢ MPaBOM — MPEANOCHUIKAa CBOOOIBI M B KOHEUHOM CHETE BBIpaXKaeT CBOOOIHBIC MHTEPECHI ee
HOCHTEJISI, JAXKe SCIIM OH 3TOr0 He oco3HaeT» [16].

Bwmecte ¢ Tem aHanM3 HOPM MEXAYHAPOJHOTO M HAMOHATHLHOTO 3aKOHOJATENIbCTBA MOKA3BIBAET, UTO
mpaBaM W CBOOOJAM YAEJsIeTCS OTPOMHOE BHMMaHHE. BO3HHMKaeT olLIylIeHHEe MX MpeBalUpOBaHUs. TOYHO
Takasi )ke MBICIIb BO3HHKAET U MPH M3YYCHUH HAyYHBIX TPYIOB. DTO OOBSCHSETCS, HA HAlll B3IJISA, PAIOM
HMCTOPUYECKHX, COIMATHHBIX U MHBIX acleKTOB. A WMEHHO, MPOBO3TIIANIICHUE TIPaB, MX (GOPMUPOBAHHE, yC-
TaHOBIIEHHE 005M3aHHOCTH TOCYAPCTB U UX COOOIIEeCTB COOMIOAATh 3TH MpaBa, TpeOOBaHNE TapaHTHIA — 3TO
OBLI BaKHBIH W OYCHD JJTUTEIBHBIA TAll Pa3BUTHUS YEIOBEUECTBA, KOTOPOE OTHOCUTENHHO HENABHO CTAJo Ha
IyTh 4eNoBeKOMoOus. OTMedaeTcs, 9TO «3TOT MPOJODKUTENBHBIN U CIOXHBIN MPOIECC MOYKHO OXapaKTe-
pu30BaTh Kak OOprOY Jro/Iel U MX COOOIIECTB 3a MPAaBO MPU3HAHMUS €CTECTBEHHBIX IIPaB U 0OPETEHNE HOBBIX
mpas 4enoBeka» [17].

Bo-BTOpBIX, IPpaBa COBEPILICHHO CIPAaBEAJINBO PACCMATPUBAIOTCS Kak OCHOBA JJisi oOecreueHus crpa-
BEUTMBOCTH U 3aIIUTHI TUYHOCTH, B TO BPEMs KaK OOSI3aHHOCTH, Ha HAII B3TJISJI, OIIMOOYHO CUUTAFOTCS OT-
pannumBaroliei kateropueil. M B ycaoBusix o0IecTBa, KOTOPOE BCE €Ille HAXOMUTCS Ha CTaauu OOpbOBI 3a
mpaBa ¥ cBOOOIBI, 3TO MOKA HE TaK aKTyalbHO.

W, B-TpeThux, Hanbolee CyIeCTBEeHHBIM, Ha HAIll B3TJIS, SBISIETCS TO, YTO MpaBa UMEIOT 0oJiee YeTKOe
IOPUANYECKOE 3aKpeIUieHHe W B OOJbIeH CTeNeHH MOANAITCs cyneOHol 3ammure. Tak, aBTOphl ydeOHHKa
«[IpaBa 4enoBeka» OTMEYAIOT, YTO «B OOJBIIMHCTBE HOBEHININX KOHCTUTYIHMH 3aKpEIUISIOTCS HE TOJBKO
mpaBa 1 cBOOO/IBI, HO M 00SI3aHHOCTH TpaXK/IaH, XOTs perJaMeHTaIUs IpaB U CBOOO/T ABJISIETCS O0JIee MOITHOM
U JICTAIBLHOM, a UX TIepeYeHb — 3HAYUTEIbHO mpe» [18; 115].

BwMmecte ¢ Tem, TemaTHKa 00sS3aHHOCTEW JIMYHOCTHU JIOJDKHA MOJMYYHUThH JOJDKHBIA HAay4dHBIH aHAU3 |
MPaBOBYIO JIETAIN3AINIO. 3aKOHOJATENBCTBO, KOHEYHO, 3aKPEIIsieT KPYT MpaB U 00s3aHHOCTEH CyOBEKTOB
MpaBa, B IPOTHUBHOM CJy4dae ecTh PUCK qucOananca U Jaxe aHapxud. Ho BMecTe ¢ TeM, OHH «3aByallnpoBa-
HBD» YPOBHEM PETYJIHPOBAHHMS, KaK MMPABHUIIO, 3TO TIO[3aKOHHBIE aKThI JIETATH3UPYOIIEro xapakrepa. B mpa-
BOBOM TOCYJapCTBE OOS3aHHOCTH MPEICTABIAIOT OO0 KOMIUIEKC MOPAILHO-TIPABOBBIX TPeOOBaHMIA,
MPEIBSBISAEMBIX K JIMYHOCTH M BBITEKAIONINX U3 OOBEKTUBHBIX MOTPEOHOCTEH Pa3BUTHS M COBEPIIEHCTBOBA-
HUs 001IecTBa, camoi JIMYHOCTH [19]. JlaHHOEe OHMMaHue 00sS3aHHOCTH C TOYKU 3PEHUS HE TOJBKO IpaBa,
HO W HPAaBCTBEHHOCTH OYECHb [ICHHO.

KoHeuHO, B OCHOBaHMM TNpH3HAHUS JHO00H 00sS3aHHOCTH JIMYHOCTH M TeM Oojiee BO3HECEHHs €€ Ha
YPOBEHb KOHCTUTYLIMOHHBIX OOS3aHHOCTEH JIe)KaT MOpajbHble LIEHHOCTH, KOTOPhIE B COBOKYITHOCTH 00pa-
3YIOT JIOJT 4enoBeka mepen obmectBoM. A.B. IIpokodbeB oTMedaeT, 9To «B 0OOOIMICHHBIX TEOPETHUECKHUX
MOJIEJIIX MOpalld MOpaJbHbIE TPeOOBAHUSI HANEISIOTCS JBYMsI B3aMMOCBS3aHHBIMH CBOWCTBAMU: YHUBEP-
CaJIbHOCTBIO M BBICOKOH cTeneHbio 00mHocTy. TunuuHast MopaibHasi 0053aHHOCTh — 3TO 0053aHHOCTb, KO-
TOPYIO UMEET KKl YeJIOBEK 10 OTHOLICHUIO K KaXJ0My uesoBeky. s oOnanareneii oOmepacnpocTpa-
HEHHBIX MOPAIILHBIX TPEJICTABICHUH CHIEIIHANbHbIC 003aHHOCTH SIBIISIOTCS HEOTHEMIIEMON YacThIO JIOJTay.
[20; 110]. B cBoro oyepenp, MOPAJIBbHBIN JOIT — 3TO O0S3aHHOCTH B PAaBHOM Mepe yYHTBHIBATh WHTEPECHI
M000r0 Ipyroro 4ejaoBeKa, OKa3bIBAaTh JIIOOOMY APYroMy 4YeJOBEKY PaBHYIO IOMOIb, IEMOHCTPHUPOBATH
paBHyfo 3a60T1y.[21; 18]

Tak win WHa4Ye, MOpAIbHBIE [IEHHOCTH (POPMHUPYIOTCS U PEaNn3yroTcs B collmyme. B cBoro ouepensp,
XKHU3Hb B COLIMYME CO3/1aeT MPEINOCHUIKH U MOPAJIbHBIE YCTAHOBKH, KOTOPBIE, KaK MPaBUJIO, HE CYILIECTBYIOT
B YHCTOM BHUZE M CaMU IO cebe, a SBIAIOTCS KOMIIOHEHTAMU M aCTIEKTAMH YKOHOMHYECKUX, TOJTUTHYECKUX,
PENMUTHO3HBIX M APYTruX OTHOmEeHWi. Ha MopanbHbIE yCTaHOBKH BIHSIOT KYJIbTYpa, PEJHTHs, XapakTep
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B3aMMOOTHOIICHUN MEXIy JJUYHOCTBIO M 00mIecTBOM U T.1. HO B yCIOBHSAX MPaBOBOTO rocynapcTBa 3aKOH
00s13aH IIponMcaTh, KaK MOXKHO Ooiiee netanbHO. CaMble BaKHbIE O0SI3aHHOCTH BO3BOJSITCA B PaHI’ KOHCTH-
TYLIMOHHBIX ¥, COOTBETCTBEHHO, IPOIUCHIBAIOTCA B CTaThsiX OCHOBHOIO 3akoHa crpansbl. Tak, KoHcTutynus
Pecny6nuku Kasaxcran pasrpanninBaet:

O0s3aHHOCTH YeTIOBEKa!

a) cobmoaenne Koncturynum n 3akoHomaTenscTBa Pecydnmmkn Kazaxcran, yBaxxeHue mpas, CBOOO,
YeCTH M JJOCTOMHCTBA IPYruX JHLl (MyHKT 1 cTathu 34);

0) yBa)KCHHUE rOCYIapCTBEHHBIX CUMBOJIOB PecriyOnuku (myHKT 2 ctatbu 34);

B) yIUIaTa 3aKOHHO YCTaHOBJICHHBIX HAJIOTOB, COOPOB M MHBIX 00s3aTEIbHBIX TUIaTexei (ctarhs 35).

W obs3anHOCTH Tpaxknan Pecryonukn KazaxcTan JOMOTHUTENBHO:

a) 00s3aHHOCTh 3amumaTh Pecyonuky Kazaxcran u HecTH BOMHCKYIO CITy>KOY B OpsIIKE M BHJAX, YC-
TAHOBJICHHBIX 3aKOHOM (MOANYHKTHI 1 1 2 cTatbu 36);

0) 00s13aHHOCTH 3a00TUTHCS O COXPAHEHWH MCTOPHUYECKOTO M KyIbTYpHOTO Haciemus, Oepedp mamsT-
HUKH UCTOPHHU U KYJIBTYpbI (cTaThs 37);

B) 00513aHHOCTh COXPAHATh PUPOY U OEPEKHO OTHOCUTHCS K MIPUPOIHBIM OoraTcTBam (ctarhbs 38).

Taxkoit moxxon 3akperuieH B cratbe 12 Koncrurynuu PK, rie otmeueno, uto rpaxmannH PecryOnuku B
CHJTy caMOT'0 CBOETO IpakJIaHCTBA UMEET MpaBa U HeceT 00sS3aHHOCTH, a MHOCTPAHIIBI U JIna 6e3 rpaxaaH-
CTBa MOJB3YIOTCS B PecmyOnrke nmpaBamMu 1 cBOOOJaMH, a TaKKe HECYT 00S3aHHOCTH, YCTAHOBJICHHBIC JUIS
rpaxJaH, eclii HHOE He IpeaycMoTpeHo KoHcTuTyime, 3aKkoHaMH U MEeXIyHapOAHBIMU 10oroBopami [1].

O0s3aHHOCTB, KaK MPaBOBast KaTeropus, 0003Ha4aeT JOJDKHOE IOBEACHUE CYOBEKTa, KOTOPOE UCXOIUT
U3 ONpEACTICHHBIX CUTYallMi U OrOBapuBacTCs B HOPMATHBHO-IIPABOBBIX aKTaX HAIJIEKAILETO YPOBHS B CO-
OTBETCTBUU C OOIECTBEHHBIMHU WM MHIUBUIYaIbHBIMU HHTEPECAMH. DTO O3HAYAET JIMIIb TO, YTO Y 00S3bI-
BAaE€MOT'0 HET MHOTO BBIOOPA, KPOME KaK OCYLIECTBUTH OXHIAeMbIE OT HEro ACHUCTBHS, YTO U HA3BIBAETCS
JIOJDKHBIM MOBEIeHHEM. B MpOTHBHOM citydae co CTOPOHBI TOCYIapCTBa MOTYT OBITH IPUMEHEHBI CAHKIINH.

Obcyarcoenue

HccnenoBanne mpupo/ bl KOHCTUTYIIMOHHBIX 00S3aHHOCTEH TaK WM WHAYe MPOBOJAUTCS B PA3IMIHBIX
HAYYHBIX paboTaX, MOCBAIICHHBIX TEM WM WHBIM cdepam kusHenesTenbHocTd. Ocoboe 3HaueHHEe aKkTyan-
3allUM aHaJIU3a MPUPOBI 00s13aHHOCTEH CyOBEKTOB MTpaBa Ha CETOHSIIHUN JIEHb BUJIUTCS B CBETE MOSBIIC-
HUS ¥ Pa3BUTHS HOBBIX OTpAacie, MoI0Tpaciieii 1 HHCTUTYTOB MpaBa. B 3TOM HeNb3s He COTIIACUTRCS C MHE-
Huem C.C. AjekceeBa, KOTOPBIU MHUIIET O TOM, YTO «HACTAJO... BPeMsl OIIEHUTh CYIIECTBYIOIINE PyOeKH U
MOTCHIIMU B HAayKe MpaBa... BHUMATEIbHO NMPUIJISICTHCS K MPaBy C TEX K€ OOIIECHAYYHBIX MMO3UIUHI, KOTO-
pBI€ XapaKTEepHBI JJIsl €CTECTBEHHBIX U TEXHHMYECKUX Hayk» [22; 2]. UMeHHO OBICTpOE pa3BUTHE €CTECTBEH-
HBIX W TEXHUYECKUX HAYK MPUBEJIO K MOSBJICHHUIO IIeJIOro OJI0Ka HOBBIX OTpaciel mpaBa, KOTOpbIe TPEOYIOT
HE TOJIbKO HAyYHOr'O aHaJM3a, HO U aJICKBATHOI'O IMPABOBOI0 PETYJIUPOBAHUS BO3HHMKAIOIIUX M OBICTPO Me-
HSIOIIUXCS OTHOILIEHUM.

Oco0eHHO OCTPO CTOUT BOIIPOC OTPEAENICHHUS TOX0I0B K 0053aHHOCTSM CyOBEKTOB MPAaBOOTHOIICHHHA
B c(hepe nH(HOPMAITMOHHOTO MIpaBa.

HNudopMaimoHHOE MpaBo B COBPEMEHHOM OOIIECTBE CTAJI0 UIpaTh OYCHb BAKHYIO POJIb, TaK KaK €ro
KU3HEACSITEIHPHOCTh HEPA3pPhIBHO CBsi3aHa ¢ MH()OPMAIMOHHBIME MOTOKaMu. MH(pOpMaIioOHHOE WK yKe
Jaxxke IUQppoBoe OOIIECTBO BO3MOXKHO TOJIBKO TPU TapaHTUPOBAHHOM CBOOOIHOM 000pOTE€ WH(pOPMAIIHH,
Bce OosbieM pa3BuThu | T-TEXHOJOTHH, HO MPH KECTKOM YCJIOBHU IPABOBOM perjaMeHTalluu OOIIECTBEH-
HBIX OTHOIICHHUH, BO3HUKAIOIIUX B IPOIiecce HHPOPMAIIMOHHOTO 000poTa.

HNHubopmanmonHoe mpaBo, Kak CHCTEMa HOPM IIpaBa, MPU3BAHO 00ECIEYUTh OallaHC MEXITy CBOOOIOM
uH(popMaIuu U 0e3omacHol MHOOPMALMOHHOMN CpeoH, re OyaIyT 3allMIICHbBI IPpaBa rpakiaaH, o0OIeCTBa U
rocyiapcTaa.

BesomacHas nHbopMaIMOHHas Cpejla — 3TO ENb U 00bEKT HCCIICIOBAHMS IIEJIOT0 Psa €CTECTBEHHBIX
Y COIMAIILHBIX HAyK, HO BCE MCCIIEOBATENN COTIACHEI C TEM, YTO TOJBKO MPABO CIIOCOOHO B TOW MM WHOM
CTEeTeHU 00eCIIeUunBaTh U rapaHTUPOBATh BBHIIIOJHEHHE ITPAB M CBOOO KaK OTACIbHBIX IPAXKIAAH, TAK U TPYIII
O, B TOM YHMCJIE W MyTEM HAIOKEHUS ONpEACIICHHBIX 00sS3aHHOCTEH. DTO TOMOXET M30eXaTh KOH-
(bIMKTHBIX CUTYaIWH, a TAaK)Ke HAIIPABUTh CIIOPHI B KOHCTPYKTUBHOE PYCIIO.

CoBpeMeHHOE 00IIECTBO 00ECIIOKOCHO IIEIBIM PSIOM PUCKOB M yrpo3 B MH()OPMAIMOHHOH cpele, Mmo-
CKOJIbKY 3Ha4UTENbHAsl YacTh JKU3HH JIMYHOCTH, OOIIECTBa M TOCYAapCTBEHHBIX CTPYKTYp NEpeHeceHa B
nugpoByto cpexy. K Takum puckaM OTHOCHTCS THOO HEKOHTPOIMPYEMBIH, TMOO OTPaHWYCHHBIN TOCTYH K
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A. VicaxaHkbi3bl, [.A. Annbaesa

“H(OPMAITUHU U BBITEKAIOIIUE U3 3TOTO MPOOJIEMBI C 3aIUTON MEPCOHANBHBIX JaHHBIX, HEMPABOMEPHOTO HC-
MIOJIb30BaHUs HH(POPMAIIUK U TIpOUEe.

YcraHoBneHue 00513aHHOCTEH SBISIETCS OJJHON M3 BAKHEHIINX COCTABISIOIINX MEXaHH3Ma peaTn3alii
¢dbyskmii npaBa. Bonpoc o0s3biBaHus ¥ 0053aHHOCTEH B HACTOSIIEE BPeMsi 0CO00 aKTyaleH B cdepe WH-
(hopmarioHHOTO TIpaBa.

Ilox ¢pyHkUMEl MpaBa MPUHATO MOHMUMATH JTUOO €ro conHuaabHOe Ha3Ha4YeHHe, TH00 ero mpaBoBOe BO3-
JICHCTBHE Ha OOIECTBEHHBIC OTHOLICHMS, JTMOO U TO, ¥ PYTroe BMecTe B3aToe [23].

Bce cnenmanbHble (yHKIMM TpaBa, TaKUE Kak PEryJSITHBHAs, OXPaHHAs, OICHOYHAS M BOCIUTATEIb-
Hasl, HaNpaBlIeHBl Ha yYCTAHOBIIEHHE W OMpEEIICHUE MPABWII IMOBEACHUS JIIOJCH B PA3IMYHBIX CHUTYAIHSX,
KOH(MIMKTaX U mpodee. ITO BOZMOXKHO TOJBKO IyTeM OTPEeIEHHOTO MTPaBoBOTo Bo3aewcTBus. [1lo MHEHMIO
psAa COBPEMEHHBIX YYCHBIX, HMEHHO IMOCPEJCTBOM MEXaHH3Ma TOCYAapCTBEHHO-TIPABOBOIO BO3JCHCTBHS
MPOMCXOIUT peanu3aius (GYHKIHH rocymapcTsa u mpasa [24; 98].

OO0s3pIBaHNE B 3TOM MEXaHH3ME 3aHHMAaeT BaXKHYIO POJIb, TaK KaK OHO O3HAYAeT OMpEeeNIeHHBINA Tpo-
LIECC YCTAHOBJICHUS 00S3aHHOCTH, @ IMCHHO BO3JIOKCHUE Ha JIUI0 00sI3aHHOCTH COBEPIIHUTD ONPE/ICIICHHBIC
neiictpus. Cleayer OTMETUTh, YTO O0S3bIBAHUE — 3TO JOCTATOYHO CJIOXHBIN MPOIECCYaNbHBIN TpoIece,
TpeOyrOImMni HaTNIUs CyObEKTa, KOTOPEI NMEET MPaBo HE TOJIHKO yCTaHABJIMBATH, HO M TPeOOBATH MCIIOJ-
HEHUS BO3JIOXKEHHOM 0053aHHOCTH.

ITpu 5TOM ClleryeT pa3rpaHUYMBATh MO3UTHBHOE M HETATUBHOE 00sI3bIBAHNE.

O0s13aHHOCTH, TaK XK€ KaK U MpaBa, pa3srpaHUINBAIOTCS Ha ONpeeNIeHHbIE YPOBHU B COOTBETCTBHHU C UX
3HAYUMOCTBIO JJISI Pa3BUTHS T€X WM WHBIX OOIIECTBEHHBIX OTHOIICHUH. BhIlle MBI MpUBENH KOHCTHTYIIH-
OHHBIC 00s3aHHOCTH JINYHOCTH. BMecTe ¢ TeM, KOHCTUTYIMSI Kak OCHOBHOM 3aKOH COJIEPXKUT KpyT 00s3aH-
HOCTEW W caMOro Hapojia, TOCYJapCTBa, €ro JAODKHOCTHBIX JIMII U OPTaHOB, OOIECTBEHHBIX OpTaHU3aIlHid.
Hampumep, rocyaapcTBo rapaHTHpyeT CBOMM TpakJaHaM 3alllUTy W MMOKPOBUTENBCTBO 32 €€ MIpeiesiaMu
(myskT 2 crateu 11) wm To, uro Hapon KaszaxcraHa o0s3yeTcs ObITH MPUBEPIKEHHBIM HiealiaM CBOOOJIBI,
paBeHcTBa U cornacus (nmpeamoOyna Koncrurynum).

Wuble 003aHHOCTH YCTaHABIUBAIOTCS 3aKOHOJATENIEeM Ha YPOBHE KOJEKCOB, 3aKOHOB, a TaKXe YIOJI-
HOMOYCHHBIMH JIOJDKHOCTHBIMU JIMI[AMH U OpraHaMHM Ha YPOBHE IOJI3aKOHHBIX aKTOB HMJIM aKTOB OOIIECT-
BEHHBIX OpPTraHU3aIlui U TPOUETO.

3HauuMOCTh 00513aHHOCTEH B chepe MHPOPMAIIMOHHOTO TpaBa yxke Joka3aHa TeM, 4To OCHOBHBIM 3a-
KOHOM CTpaHbl Ha KOHCTUTYIIMOHHBIA YPOBEHb OTHECEHBI TaKKe 005S3aHHOCTH, KaK 00sS3aHHOCTh TOCYAapCT-
BEHHBIX OPraHOB, OOIIECTBEHHBIX OOBCIUHCHMI, IOJHKHOCTHBIX JIMI M CPEACTB MAacCOBOM WH(pOpMaIvu
00eCneunTh KaX/I0My TpaXKTaHWHY BO3MOKHOCTh O3HAKOMHUTHCS C 3aTPArMBAIOIINMU €T0 TpaBa U UHTEPECH
JIOKYMEHTaMH, PeleHUSIMI 1 NCTOYHUKaMU nHpopmanuu (myHKT 3 ctathu 18 Koncturymum) [1]. 910 moka-
3aTeIbHO YK€ TeM, YTO JaHHOU 00s13aHHOCTHI0 OCHOBHOM 3aKOH IMOATBEPIKJIACT U TapaHTHPYET MPABO Kax-
JIOTO Ha WH(GOPMAIUIO M MPOBOJUT MPSMYIO CBSI3b MEXKIy NMPaBOM Ha MH(GOPMAIMIO U MPABOM Ha 3alUTY
CBOEH YeCTH U IOCTOMHCTBA.

B nenmom ur(pOpManus urpaeT Bce H60see 3HAYUMYIO POJIb B COBPEMEHHOM MHPE, IIOCKOJIBKY cepa mo-
TEHIIUAILHOTO BO3HUKHOBEHHUS WH(MOPMAIIMOHHBIX IIPABOOTHOIIIEHUH OCTOSIHHO pacTeT. Bmecre ¢ Tem mpa-
BOOTHOIIIEHUSI — 3TO, TPEXKJE BCEro, yperylMpoBaHHbIE HOpMaMU TpaBa OOIIECTBEHHBIE OTHOIICHHS, B
pamMKax KOTOPBIX UX YYaCTHHKHU (CyOBEKTBI) 00JIAAal0T CYOBEKTHBHBIMHU MpaBaMH U HECYT IOPUIMYECKUE
00s13aHHOCTH.

Takum 00pa3oM, BOIPOCH! IOPUANIESCKUX 00S3aHHOCTEH JO/KHBI BbI3BIBATH HE MEHBIINN HAYYHBINA UH-
Tepec, 4YeM BOIPOCHI MPaB, MOCKOJIBKY UMEHHO UX COOTHOIICHHE 00eCTIeunBaeT OallaHC B IMPABOBOMN CHCTE-
me. OHaKo Ha MPaKTHUKE MpodsieMa 00sS3aHHOCTEH OCTaeTcs HEJAOCTATOYHO pa3pabOTaHHOM, OCOOEHHO B
KOHTEKCTE HOBBIX YCJIIOBUM Pa3BUTHS COBPEMEHHOIO MHUDA.

B camom o0miem Buje, 005S3aHHOCTh — 3TO OIpEJEIICHHAs HEOOXOIUMOCTh COBEPIIUTh HEKOTOPEIC
NEHCTBHS WM BO3JEPkKAThCS OT WX coBepliueHus. [lepedenp, mocienoBaTeIbHOCTh, YCIOBUS WX COBEpIIIE-
HUs, TUOO0 3aMpeThl Ha MX COBEPIICHHE B MPABOBBIX OTHOLICHHUSIX 0003HAYAIOTCS M YCTAHABIMBAIOTCS 3aKO-
HOM HJTH JIOTOBOPOM.

Crenuguka 00s3aHHOCTEH, B OTJIMYKME OT CIEU(BUKA TPaB, 3aKI0YAETCS B TOM, YTO WX HUCIOIHEHHUE
WM HEHUCIIOJHCHHE HOCHT MMIICPATUBHBIA XapaKTep W ONPEAeseTCs, INIaBHBIM 00pa3oM, MOTPEOHOCTIMH,
HMHTEpecaMu, IpaBaMu U CBOOOIaMH, U3 KOTOPBIX 3TH 00s13aHHOCTH BHITEKAIOT. AKCHOMAa B3aUMHOM 3aBUCH-
MOCTH TIpaB U 00SA3aHHOCTEH SBISACTCS OMHON U3 (PyHIaMEHTAIBHBIX aKCUOM TIpaBa: 00bEM MpaB COOTBETCT-
BYyeT 00beMy 00s13aHHOCTEH. Hanmame mpaBa y oTHOTO CyOBEKTa MpEIoiaracT Haudre 00sI3aHHOCTEH M0
€ro peann3anuy y Apyroro cyonekra. MupiMu cnoBamu, — «Bo BCSKOM TipaBe ecTh JIB€ CTOPOHBI — JIUTIO,
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yIIPaBOMOYECHHOE, KOTOPOE MOXKET TpeOOBaTh, U U0 (WK JHIA) 00s3aHHOE, KOTOPOE JOJDKHO UCIIOIHATH
TpeboBanue». Tak, COOCTBEHHHK BIpaBe TPEOOBATH OT APYTHUX JUI] YBKEHHS K CBOEH COOCTBEHHOCTH, aHa-
JIOTUYHO, KPEIUTOP MOKET MPEIbSBIATH TPEOOBAHUS K JODKHUKY, & BIACTh — K MoaquuHeHHoMy [25; 10].

CoOTBETCTBEHHO, 00S3aHHOCTH YeJIOBEKa, KaK U €ro Mpasa, SBIISIOTCS €CTECTBEHHBIMH U HEOThEMIIe-
MbIMH. be3 HUX HEBO3MOXKHO CYIIECTBOBAHWE YIIOPAJOUYCHHBIX COIMAIBHBIX CBA3EH W TMPaBOOTHOIIEHHM.
JunanexTrka mmpaB 1 00s3aHHOCTEH YeJI0BeKa COCTOUT B TOM, YTO 0OecliedeHre MpaB OJHOTO WHANBH A 00Y-
CJIOBIICHO BBITIOJTHEHUEM JIPYTUM CBOMX 00S3aHHOCTEH, 1, HA0OOPOT, BHIMOJIHEHHE 005 3aHHOCTEH BO3MOXKHO
JIMIIb TPU FAPaHTHPOBAHHOCTH mpaB [26; 111].

AHnanm3 o0s3aHHOCTEH B cpepe MHPOPMAIMOHHOTO TIpaBa CleAyeT HadaTh C MOHATUS HH(POPMAIHOH-
HBIX TPaBOOTHOIIEHHH, a, IO CYTH, C OCMBICIICHHS CaMOT0 TOHATHS HH()OPMAITUH U €€ CBOWCTB.

WNudopmarnus, moHMMaeMas Kak JaHHbIE WM CBEIEHHUS O KOM-JIMOO MM O 4eM-nbo, o0nagaer omnpe-
NEJIEHHBIMU TIPU3HAKAMH M XapaKTePHCTUKAMH, KOTOPhIE TO3BOJISIOT pacCMaTpUBaTh ee Kak 0coOyro, crie-
IU(UIHYIO JAHHOCTD.

B.A. KonbuIoB BBIACNSAET CISAYIONINE OCHOBHBIC OCOOCHHOCTH MH(OPMAIIMU: CBOWCTBO (DU3MUECKOM
HeoTuykaaeMocTd. Mupopmanus kak 3HaHWE HEOTUY)XKJacMa OT 4YeJIOBEKa; CBOHCTBO 000COOIEHHOCTH BBI-
pPaXEHHOCTh MHPOPMAIMK B BHJE CJIOB, CHMBOJIOB, 3HAKOB W MHBEIX ()OPM IPENCTABICHUS; CBOWCTBO WH-
(dhopMaimoHHOro 00beKTa (MHGOPMAIIMOHHOW BEIIN), WM CBOMCTBO JIBYSIUHCTBA MH(OPMAIIUN U €€ HOCH-
TEJS; CBOWCTBO THPAKUPYEMOCTH (PactpOCTpOHIEMOCTH) HH(POpMaIK; CBOHCTBO OpraHM3allMoHHON (op-
MBI; CBOMCTBO 3K3eMILIIPHOCTH HH(popMmanuu [27; 32-33].

[lepeuncnennsle cBoiicTBa WHQOpPMAMKA OOYCIOBIMBAIOT TaKO€ sBIICHHE, KaK WH()OPMAaIlMOHHBIH
000pOT (MJIM HUKIWYHOCTH MH(GOPMAIINH), KOTOPBIH BKIIIOUACT MPOIIECCH CO3AaHMsl, mepeaadn, o0padoTKy,
XpaHeHUs] W UCTIONB30BaHU WH(GOPMAIIUH, a TaKKe MPOIeAyphl 10 00ECIIEYeHHIO €€ JOCTYITHOCTH u 0e30-
rmacHOCTH. MIMeHHO 3Ta cITocOOHOCTh HHGOPMAIIHHA K 000POTY, VIVUIICHHIO, pa3pacTaHUIO, a TAKKE COXpaH-
HOCTH Ha HOCUTEIISIX U TIpoYee ONpeeisieT Kak OpraHM3alloOHHbIe, TAK U TEXHUYECKUE aCIeKThI, CBA3aHHBIE
¢ ympanieHuem €. Kpome Toro, B psjge ctpan, HanpuMmep B Poccuiickoit @enepaiiuu, CyiecTByeT paciiu-
peHHBIN 0aX01 K MOHATHI0 «O00pOoT HHGOOPMAITMOHHONW TTPOAYKITHI.

OenepanbHblil 3aK0H oT 29 aexadps 2010 Ne 436-03 «O 3amurte aeteld oT uHPOPMAUHU, TPH-
YUHSOMIEH Bpea MX 3J0POBBIO0 U PAa3BUTHIO» MOJ 000POTOM HH(POPMAIMOHHON MPOAYKIMH TOHHUMAET
MpEeNoCTaBlIeHNEe W/WIN paclpocTpaHeHne WHPOPMAIMOHHOW MPOAYKIUH, BKItoYas €€ mponaxy (B
TOM 4YHCIIE pacupoCTpaHEHHEe 10 TOANHUCKE), apeHay, WpoKar, pas3gady, Bbigady u3  (QoH-
JIOB 00IIEIOCTYNHBIX OMONMMOTEK, MyOIUYHBIN MOKa3, MyOJIMYHOE UCTIOTHEHUE (B TOM YHUCJE MOCpe-
CTBOM 3PEJHIINHBIX MEPOIPHITHI), PACIPOCTPAaHEHUE MOCPEJICTBOM 3PUPHOTO WU KaOEITbHOrO Be-
maHus, “HQOPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX CeTel, B TOM uucie cetu «MHTEpHET», U ceTei
MOJIBM)KHOM panunoTenedoHnHoi cBs3u [28].

U sta TenneHnus BroidHe oObsicHuMa. Habmogaercst crpeMUTeNnbHOE TIepeocMbICTIeHne HHPOpMAaIH
yKe KaK MPOJYKTa, Pe3yibTara OINpeeIeHHOW JIesITeIhHOCTH, UMEIOIIETO CBOIO IIEHY, CIIPOC M MPOYHe aT-
pubyTHL. 1 3T0 BrIONTHE OOBSICHIMO C YYETOM TOTO, YTO B BEK MH(POPMAIIMOHHOTO 00IIecTBa HHPOPMAIHS —
9TO CaMblii IICHHBIN TOBap 0€30THOCUTENFHO OPTraHU3allui €€ HOCUTEIS.

Crioco6HOCTh HH()OPMAIIMU TaKXKe ONPEAEIIeT U KPYyr CyObeKTOB MH(POPMAIMOHHBIX MPaBOOTHOIIE-
HUH.

B nieniom, o MHGOPMAITMOHHBIM IPABOOTHOIIIEHHEM ITOHUMAETCsl OTHOIICHHE, YPETyIMPOBaHHOE HH-
(hopManmoHHO-TIPAaBOBOI HOPMOIA, CTOPOHBI KOTOPOTO BBICTYIAIOT B KAYeCTBE HOCUTEJICH B3aMMHBIX MPaB U
00513aHHOCTEH, YCTAHOBJICHHBIX U TapaHTHUPOBAHHBIX COOTBETCTBYIOIIEH HOPMOH Mpasa.

Kpyr cy0bekToB HH(MOPMAIMOHHBIX MTPABOOTHONIEHUH JOCTATOYHO pa3HOOOpa3eH U OIpeJiesieH Mpe/l-
MeToM u 00beKTOM npaBooTHomeHuH. Tak, 3akon PK «O6 undpopmaruzanum» ot 24 Hos6psa 2015 rona BeI-
JeIsieT TaKUX CyOBEKTOB: COOCTBEHHHUK, BIIAJICNIEL, ONEPaTOpP, HAIMOHAILHBIN KOOPAUHATOP, CyOBEKT MOIy-
YeHUs THPOPMAIMOHHBIX YCIyT, MOJB30BaTENb, YCIyronoiryyaTenas 1 apyrue. Ho 3To maneko He MONHBINA
nepevyeHs cyobekToB. Tak, cieayeT BBIACHATh MHQOPMAIIMOHHBIE NMPABOOTHONICHUS! YaCTHOIPABOBOTO Xa-
paxTepa, TO €CTh UMYILIECTBEHHBIE OTHOIICHUS Ha MH(POPMALIUIO JINOO JINYHbIE HEUMYILECTBEHHBIE OTHOLIE-
HUS1, BO3HUKAIOIIUE B Pe3ysibTaTe 000poTa MHGOPMAaIMK U IIpoyee.

OHu oIpeeNstoTCsT BO3HUKITUMY TPABOOTHONICHUSIMH, ¥ 0OBEIUHSIONIMM (aKTOPOM SIBJISIETCSI HETIO-
CPEICTBEHHO CO3/IaHUE U TIOCIIEAYIONI 000poT HHQOpMAIIHH.

Knaccudukanus naGopMannoHHBIX MPaBOOTHOIIEHUH — 3TO BOMPOC, KOTOPHIN BCE €lle HaXOJUTCS B
crtaguu uccienoBanusa. OHA CTAHOBATCSA Bce Oojee pasHooOpasHBIMUA. B camom o0mieM Buze, UCXOMS W3
cneruduky 000poTa MH(GOPMAIIUH, BBIACIIIOT:
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A. VicaxaHkbi3bl, [.A. Annbaesa

1. [IpaBOOTHOIIICHUS, BO3HUKAIONIUEC NPU OCYIISCTBICHUM IOWCKA, MOJYYCHUS M TIOTPCOJICHUS WH-
dhopmartim, HHOOPMAITMOHHBIX PECypCOB, HHMOPMAHMOHHBIX MTPOIYKTOB, HHPOPMAITHOHHBIX YCIIYT.

2. TlpaBOOTHOIIICHNS, BO3HUKAIOIIUE TIPU IPOU3BOJICTBE, Niepeiade U pacipoCTpaHSHUU UH(POPMAIHH,
MH(OPMAITMOHHBIX PECYpPCOB, HH(POPMAIIMOHHBIX MMPOYKTOB, HH(POPMAIIMOHHBIX YCIYT.

3. [IpaBooTHOIICHUS, BOSHUKAIOIINE MPU CO3TaHUM W PUMCHEHHUH WH()OPMAIIMOHHBIX CHCTEM, HX Ce-
Tel, cpencts obecrneuenus [27; 168-177].

4. TIpaBOOTHOIICHHS, BOSHUKAIOIIUE B PE3yIbTATE HAPYIICHHS JIEHCTBYIOMUX HH()OPMAIMOHHBIX ITpa-
BOBBIX HOPM, a MMEHHO TI'pa)<JaHCKO-TIPaBOBasi, aJIMHHUACTPATUBHO-TIPABOBas, YIOJOBHO-TIPABOBAsi U KOH-
CTUTYIIOHHO-TIPABOBasi OTBETCTBEHHOCTb.

Eme omHuM aKkTyanbHBIM BOIIPOCOM COBPEMEHHOTO TpaBa SIBISIFOTCS MPOOJIEMBI IIPABOBOTO PEXHMa
nHpopManun (MHPOPMAIOHHBIX PECYPCOB), KOTOPBI BO MHOT'OM OIpeeNseT 00beM MpaB U 00s13aHHOCTEH
cyonexToB. I[IpaBoBoe perymupoBanue 060poTa WH(OOPMAIIUU OCYIIECTBIISICTCS MTOCPEICTBOM CHUCTEMEI €e
MTPABOBBIX PEKUMOB.

I''I'. Kamanos otmeuaet, uro: «IIpaBoBoii peskuM HH(GOpPMAIIMU NMPEACTABISICT COOOM OTpaciIeBoM Ipa-
BOBOH PEXXHM, TO €0 MOKHO OTIPE/ICIUTE KaK 0COOBIH MOPSAAO0K MPABOBOTO PETYIMPOBAHUS, BEIPRKEHHOTO B
CUCTEME FOPUIUYECKUAX CPEICTB, XapaKTEPU3YIOIIUXCS OCOOBIM COUETAHWEM B3aMMOJIEHCTBYIOIINX MEXIY
co0OH METO/I0B PAaBOBOT'O PETYIMPOBAHHS U CO3AAIONINX 0COOYI0 HAIIPABICHHOCTh PETYIIMPOBAHUS — JKe-
JlaeMoe COIMaJIbHOE COCTOSHHE HH()OPMAIMOHHBIX OOIIECTBEHHBIX OTHOLICHWH M KOHKPETHYIO CTETeHb
OnaronpuaTHOCTH (HEOIArOMPUATHOCTH) LTS TOCTIDKEHISI IIETTH PEKUMa — yIOBIETBOPEHUE 3aKOHHBIX HH-
TEPECOB CyOBEKTOB IpaBa B MHPOPMAIIMOHHOH cepen [29].

HmenHo npaBoBOil pexxnM MHGOpMAIMU OTIpe/IeNIeT KPYr CyObEeKTOB, a TAKKe MX MpaBa M 00sI3aHHO-
CTH.

Bwmecre ¢ Tem, aHaNM3 HAYYHBIX HCCIEIOBAaHMN B 00JIaCTH HH()OPMAIIMOHHOTO TIpaBa, a TaKkKe B 00Jac-
TU TPAXXJAHCKOTO TIpaBa 0 MH(POpPMAIMH KaK TOBape, MPOAYKTE M MPOAYKIIMU MOKa3bIBACT MPAKTUUYCCKH UX
IMOJIHOC OTCYTCTBHE. Bwmecte ¢ TEM, HMCHHO BBIIIOJTHCHHEC O6$I33HHOCTCI>1 BbIXOAUT HaA HCpBbIﬁ IIJIaH B CBA3HU C
HaJIMYUEM H POCTOM PHUCKOB M YTPO3 KIMEHHO B WH(OPMAITMOHHOM cdepe.

Baxnouenue

B pesynbrarte uccnemoBaHusi BOIMPOCOB MH(POPMAIMOHHBIX O0S3aHHOCTEH MPUXOIUM K CIIETYIOIIM
BBIBOJIAM:

1. MndopmannonHble 0053aHHOCTH — 3TO OJIMH M3 BAKHEUIINX JIEMEHTOB IPABOBOTO CTAaTyca JIMY-
HOCTH B HHPOPMAIMOHHOH Cpe/Ie;

2. NnpopmarmoHHble 0053aHHOCTH Y€JIOBEKA TaK JK€ €CTECTBEHHBI M HEOTHhEMJIEMBI, KaK U €ro MpaBa;

3. Kontyp mHpOpManmoHHBIX 00s3aHHOCTEH 0003Ha4YeH mojoxeHusMu Konctutymmu PecryGnmku
KaszaxcTtan u BBITEKAET W3 OGHIeFO O6T)eMa KOHCTUTYHUMOHHBIX IIpaB U MHTCPECOB JIMYHOCTH, O6IIIeCTBa u
rOCy/1apCTBa;

4. ToybKO €IMHCTBO TPaB U 00A3aHHOCTEH U BOZMOKHOCTD WX TIOJIHOW PeaTH3alliy SBIISIOTCS 3aJI0TOM
obecrieyeHusl CrIpaBeUIMBOCTH, 3aKOHHOCTH, OOIIIECTBEHHOH 0€30MacHOCTH U IPABOIIOPS/IKA, B TOM YHUCIIE B
nHPOpPMAaITMOHHOH chepe;

5. MHpopmanroHHble 0053aHHOCTH €CTh PEe3yJIbTaT BOHUKAIOUIMX WH()OPMALMOHHBIX MPABOOTHOIIIE-
HUH ¥ ONpeNestoTes cueunpUKoNd 3THX MPABOOTHOLICHHUH, a TakKe CTaTycoM MH(popManuu, 000poT KOTO-
pO# ¥ TOPOJIUIT STH TPABOOTHOIIICHUS;

6. MudopmanmonHble 0043aHHOCTH TOUIEXKAT TITyOOKOMY HaydHOMY aHAJIN3Y KaK ONpeJesIeHHas mpa-
BOBasi KaTeropusi, 00eCreunBaromas pealn3aluio HHPOPMaMOHHBIX HHTEPECOB, IPU 3TOM HEAOOLCHEHHAs
YYEHBIMU.
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A. VicaxaHkbi3bl, [.A. Annbaesa

A. Hcaxankei3el, I'.A. AnmubaeBa

Hudpabik KoFaMaarbl aKNAPaTTBIK KayanKePIIiJIiKTIH MOHI MeH TA0UFATBHIH
TYCiHyI'e TEOPHUSJIBIK KOHe KYKBIKTBIK TICiaaep

3epTTey TaKBIPBIOBIHBIH ©3EKTUIr aKMapaTTHIK KYKBIKTBHIK KaThIHAcTap CYOBEKTUIepiHiH MiHIeTTepi
OOMBIHIIIA KEeHICHAl 3epTTeyiaepaiH O0IMaybIMEH aHbIKTaJdagbl. ATan aiTKaHAa, KYKBIKTap MEH MyAesepre
Oaca Hazap ayJapbUIbI, ajl >KayalmKepIIUIK Moceleci FBUIIMU oeOMeTTepae KETKUTKTI Typre
KapacThIpblIMaraH. AKMapaT ajJMacy cajajlapblHBIH KEHEI01 9p TYpii CyOBEKTUIEpAiH ©3apa opeKeTTeCyiHiH
OPTYPJILUTIriH aHBIKTAWABL, ajd Oyl cyOBeKTiIepHiH KYKBIKTaphl Oap jkoHE COHKECiHINe 3aHIsl MiHAETTepl
6ourysI Kepek. 3aHHaMa KeOiHece 3aHFa TOyel i aKTiIep AeHreHiH/e aKnapaTThIK JKayalKepIIuIiKTI peTTeii,
Oy TNpakTHKANBIK JKOHE TEOPHSUIBIK CHIIATTarbl Oenrini Olp Macernenepai TyABIpambl. TaKbIPBIITHIH
TCOPUSUIBIK HeMece MPaKTUKAIBIK MAaHBI3IBUIBIFEIMEH [OJIEICHIeH KOJNJAHBICTAaFbl CYpaKTapra TOJIBIK
JKayanTapAblH JKOKTBIFBIH aWTy KepeK. 3epTTey TaKbIPhIObl OOWBIHIIA KYMBIC OapBICHIHIA FBUIBIMU
omebueTTep iy enoyip kesieMi xxoHe Kazakcran PecmyOimkacsl MeH MIEeT eNCp/iH 3aHHAMAchl 3epACICHII.
KosgaHpIcTarsl 3aHHAMaHBI CalbICTBIPMAlbl TaNAay aKMapaTThIK KYKBIKTBIH Ma3MyHbl MEH casicaThiHa
KO3KapacTapbl AaMbITY/BIH JKaJIlbl JKOHE epeKIle TCHACHLMSIAPbIH aHBIKTAyFa, MEpPCICKTHBAIAp MEH
npobieManapapl aHBIKTayFa MYMKIHAIK Oepai. 3epTrTey HOTHKECIHAEC aKMapaTThIK JKayamKepIILTiK
Mocerenepi OOMBIHIIA FEUTBIME OMIIBIH JKai-KyHi, aKIIapaTThIK KOFAMHBIH 1aMYBI XKOHE aKmapaT allHaIbIMbIHA
0aiyIaHBICTHI KayiNTep MEH TayeKelAep/l ©3eKTeHIIpY TYPFBICBIHAH OCHI MACEJIEHI 3epTTeyi sKaHIaHABIPY
KQKCSTTUIT Typaibl HAaKTHl TY)KBIPBIMAApP jKacalgbl. AKHNApaTTHIK >KayarnKepLIUTIK YFBIMBI JKQHE OJIapIIbl
JKIKTEYIIH Kalmbl KOHTYPhl OCpuIreH. AKMapaTThIK JKayalKepIIUTiK aKMmapaTThIK MyAIeTepaiH icKe
aCHIPBUTYBIH KAMTAMAacChI3 €TeTiH Oenriyi Oip KYKBIKTHIK KaTeropysl peTiHe TepeH FhUIBIMHU TallayFa >KaTa/ibl.

Kinm ce3dep: axkmapart, aKnapaTThIK KYKBIKTBIK KaThIHACTAp, aKMApaTThIK KYKBIKTBIK KaTbIHACTap CyOBbeKTici,
aKnapaTThIK KYKBIKTap, aKMapaTThIK JKayanKepIIiTiK, aKHapaTThIK KYKBIKTHIK CYOBEKTLITIK.

A. Isakhankyzy, G.A. Alibayeva

Theoretical and legal approaches to understanding and the nature of information
obligations in a digital society

The relevance of the research topic is determined by the lack of comprehensive research on the responsibili-
ties of subjects of information legal relations. The emphasis is on rights and interests, while the problem of
responsibilities has not been adequately reflected in the scientific literature. The expansion of the spheres of
information exchange determines the diversity of the interaction of various subjects, whereas these subjects
have rights and, accordingly, are obliged to have legal duties. Legislation often regulates information obliga-
tions at the level of by-laws, which raises certain questions of both practical and theoretical nature. It should
be noted that there are no exhaustive answers to the existing questions, as evidenced by the theoretical or
practical significance of the topic. During the study, a significant amount of scientific literature and legisla-
tion of the Republic of Kazakhstan and foreign countries was studied. A comparative analysis of the current
legislation has made it possible to identify common and distinctive trends in the development of approaches
to the content and policy of information law, to identify prospects and problems. As a result of the research,
specific conclusions are drawn about the state of scientific thought on information responsibilities, the need to
intensify research on this issue in the light of the development of the information society and the actualization
of threats and risks associated with information trafficking. The concept of information responsibilities and
the general outlines of their classification are given. It is demonstrated that information responsibilities are
subject to in-depth scientific analysis as a certain legal category that ensures the realization of information in-
terests.

Keywords: information, information legal relations, subject of information legal relations, information rights,
information duties, information legal personality.

References

1 Konstitutsiia Respubliki Kazakhstan ot 30 avgusta 1995 g. [Constitution of the Republic of Kazakhstan]. adilet.zan.kz. Re-
trieved from https://adilet.zan.kz/rus/docs/K950001000_ [in Russian].

2 Normativnoe postanovlenie Konstitutsionnogo Suda Respubliki Kazakhstan ot 18 maia 2023 goda Ne 14-NP. O rassmotrenii
na sootvetstvie Konstitutsii Respubliki Kazakhstan stati 197 Ugolovnogo kodeksa Respubliki Kazakhstan ot 3 iiulia 2014 goda. —
[Normative Ruling of the Constitutional Court of the Republic of Kazakhstan of May 18, 2013 No. 14-NP “On Approval of Article
197 of the Criminal Code of the Republic of Kazakhstan for the compliance with the Constitution of July 3, 2014]. adilet.zan kz.
Retrieved from https://adilet.zan.kz/rus/docs/S2300000014#z0 [in Russian].

72 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


https://adilet.zan.kz/rus/docs/K950001000_
https://adilet.zan.kz/rus/docs/S2300000014#z0

TeopeTuko-npaBoBble NoAX0Abl K MOHUMAHUIO U ...

3 Matuzov, N.I. (1987). Pravovaia sistema i lichnost [Legal system and individual]. Saratov: Saratovskii Universitet [in Rus-
sian].

4 Matuzov, N.I. (1977). Sotsialisticheskaia demokratiia kak edinstvo prav, obiazannostei i otvetstvennosti lichnosti [Social de-
mocracy as a unity of rights, obligations and responsibilities of individuals]. Sovetskoe gosudarstvo i pravo — Soviet government
and rights, 11 [in Russian].

5 Matuzov, N.I. (1979). Yuridicheskie obiazannosti i otvetstvennost kak elementy pravovogo statusa lichnosti [Legal obliga-
tions and responsibilities as a element of individual’s legal status]. V.M. Chhikvadze (Ed.). Konstitutsiia SSSR i pravovoe polozhenie
lichnosti — Constitution of USSR and legal status of individual. Moscow [in Russian].

6 Matuzov, N.I., & Semenov, B.M. (1983). O sushchnosti, soderzhanii i strukture yuridicheskoi obiazannosti. Voprosy teorii
gosudarstva i prava [On the essence, content and structure of legal obligations. Issues of state and legal theory]. Saratov [in Russian].

7 Yunusov, E.A. (2008). Pravovye obiazannosti cheloveka i grazhdanina: voprosy teorii [Legal obligations of individuals and
citizens: theoretical issues]. Candidate’s thesis. Moscow [in Russian].

8 Baimakhanova, D.M., & Zhatkanbaeva, A.E. (2019). Poniatie osnovnykh obiazannostei grazhdan i ikh znachenie dlia
razvitiia konstitutsionalizma v RK [The concept of the basic duties of citizens and their importance for the development of constitu-
tionalism in Kazakhstan]. Journal of Actual Problems of Jurisprudence, 64(4), 4045 [in Russian].

9 (2018). Konstitutsiia Respubliki Kazakhstan. Nauchno-prakticheskii kommentarii [Constitution of the Republic of Kazakh-
stan. Scientific and practical commentary]. Astana [in Russian].

10 Zhatkanbaeva, A.E. (2009). Teoreticheskie problemy konstitutsionno-pravovogo obespecheniia informatsionnoi bezopasnosti
v Respublike Kazakhstan [Theoretical problems of constitutional and legal support of information security in the Republic of Ka-
zakhstan]. Doctor’s thesis. Moscow [in Russian].

11 Porokhov, E.V. O pravosubektnosti fizicheskikh lits, sluchaiakh i poriadke ee ogranicheniia po zakonodatelstvu Respubliki
Kazakhstan (po rezultatam analiza Zakona RRK ot 08.07.2024 g. Ne 116-VIII «O vnesenii izmenenii i dopolnenii v nekotorye
zakonodatelnye akty Respubliki Kazakhstan po voprosam igornogo biznesa, lotereinoi deiatelnosti, okhrany zdorovia,
gosudarstvennoi inspektsii truda, gosudarstvennogo kontrolia i iskliucheniia izlishnei zakonodatelnoi reglamentatsii» [On the legal
capacities of individuals, cases and procedures for its restritction under the legislation of the Republic of Kazakhstan (based on the
analysis of the Law of the Republic of Kazakhstan of July 8, 2024 No. 116-VIII “On Amendments and Additions to Certain Legisla-
tive Acts of the Republic of Kazakhstan on Gambling, Lottery Activities, Health Protection, State Labor Inspection, State Control,
and Elimination of Excessive Legislative Regulation]. (n.d.). online.zakon.kz. Retrieved from https://online.zakon.kz/Document/?
doc_id=32468846&pos=4;-106#pos=4;-106 [in Russian].

12 Sukhareva, A.Ya., Zorkina, B.D., & Krutskii, B.E. (Eds.). (1999). Bolshoi yuridicheskii slovar [Great legal dictionary]. Mos-
cow: INFRA-M [in Russian].

13 Vseobshchaia deklaratsiia prav cheloveka. Deklaratsiia, priniata rezoliutsiei 217 A (l11) Generalnoi Assamblei OON ot 10
dekabria 1948 goda [Universal Declaration of human rights. Declaration adopted by the Resolution 217 A (I11) of the UN General
Assembly of December 10, 1948]. WWW.UN.org. Retrieved from
https://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml [in Russian].

14 Mezhdunarodnyi pakt o grazhdanskikh i politicheskikh pravakh. Priniat rezoliutsiei 2200 A (XXI) Generalnoi Assamblei ot
16 dekabria 1966 goda [International Covenant On Civil and Political Rights. Adopted by the Resolution 2200 A (XXI) of the Gen-
eral Assembly of December 16, 1966]. WWW.Un.org. Retrieved from
https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml [in Russian].

15 Mutagirov, D.Z. (2008). K voprosu o sootnoshenii prav i obiazannostei cheloveka i grazhdanina [On the question of the rela-
tionship between the rights and duties of individuals and citizens]. POLITEKS, 4, 3, 191-211 [in Russian].

16 Apiian, N.A. (2001). Prava cheloveka: itogi veka, tendentsii, perspektivy [Human rights: results of century, trends, pro-
spects]. Gosudarstvo i pravo — State and Law, 5 [in Russian].

17 Oleinik, N.N., & Oleinik, A.N. (2015). Istoricheskoe razvitie pokolenii «Prav cheloveka» [Historical development of genera-
tions of “Human Rights”]. Nauchnye vedomosti. Seriia Filosofiia. Sotsiologiia. Pravo — Scientific Bulletin. Philosophy. Sociology.
Law series, 14 (211), 33 [in Russian].

18 Golovidtsyna, A.N., & Grudtsyna, L.Yu. (2006). Prava cheloveka [Human rights]. Ekspo [in Russian].
19 Bolshaia sovetskaia entsiklopediia [Great Soviet encyclopedia]. (Vols. 1-6; Vol. 3) [in Russian].

20 Prokofev, A.V. (2018). Universalnost moralnykh trebovanii i obiazannosti pered blizkimi liudmi [The universality of moral
requirements and obligations towards loved ones]. Filosofskie nauki — Philosophical sciences, 11, 103-113 [in Russian].

21 Waldron, J. (1993). Special Ties and Natural Duties. Philosophy and Public Affairs, 22, 1.

22 Alekseev, S.S. (2001). Voskhozhdenie k pravu. Poiski i resheniia [The climb to justice. Searches and solutions]. Moscow [in
Russian].

23 Radko, T.N., & Tolstik, V.A. (1998). Kategoriia «Funktsiia prava v yuridicheskoi nauke» [Category “The function of Law in
Legal Sciences”]. V.N. Hropanyuk (Ed.). Teoriia gosudarstva i prava. Khrestomatiia — Theory of state and law. Reader. Moscow
[in Russian].

24 Abramov, A.l. (2008). Teoreticheskie i prakticheskie problemy realizatsii funktsii prava: Monografiia [Theoretical and Prac-
tical problems of implementing the legal fucntions: Monograph]. V.M. Vedyakhin (Ed.). Samara [in Russian].

25 Leist, E.O. (1991). Tri kontseptsii prava [Three concepts of the law]. Moscow: Nauka. Sovetskoe gosudarstvo i pravo — So-
viet state and law, 12, 311 [in Russian].

Cepus «[lMpaBo». 2025, 30, 4(120) 73


http://www.un.org/
https://www.un.org/ru/documents/decl_conv/declarations/declhr.shtml
http://www.un.org/
https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml

A. VicaxaHkbi3bl, [.A. Annbaesa

26 Malko, A.V. (Eds.). (2008). Konstitutsionnoe pravo Rossii v voprosakh i otvetakh [Russian Constitution in questions and an-
swers]. Moscow: Yurist [in Russian].

27 Kopylov, V.A. (2003). Informatsionnoe pravo: voprosy teorii i praktiki [Information law: theoretical and practical issues]
Moscow: Yurist [in Russian].

28 Federalnogo zakona ot 29 dekabria 2010 Ne 436-FZ «O zashchite detei ot informatsii, prichiniaiushchei vred ikh zdoroviu i
razvitiiu [Federal law of December 29, 2010 No. 436-FL “On the Protection of Children from information harmful to their health and
development]. www.consultant.ru. Retrieved from https://www.consultant.ru/document/cons_doc_LAW_108808/ [in Russian].

29 Kamalova, G.G. (2017). Informatsiia kak pravovaia kategoriia: razvitie kontseptualnykh podkhodov [Information as a legal
category: development of conceptual approaches]. Uchenye zapiski Krymskogo Federalnogo Universiteta imeni V.l. Vernadskogo.
Yuridicheskie nauki — Scientific notes of V.l. Vernandsky Crimean Federal University. Jurifical science, 3 (69), 3, 185-192 [in
Russian].

Information about the authors

Isakhankyzy Aigerim — Deputy Assistant, Office of the Senate of the Parliament of the Republic of
Kazakhstan, Astana, Kazakhstan; e-mail: link2aigerim@gmail.com.

Alibayeva Gulnar Aitchanovna — Doctor of Law, Professor of the School of Law and Public
Administration of NJSC “Narxoz University”, Almaty, Kazakhstan; e-mail: g.alibayeva@mail.ru.

74 BecTHuK KaparaHamHCKoro yHuBepcuteTta


http://www.consultant.ru/
https://www.consultant.ru/document/cons_doc_LAW_108808/
mailto:link2aigerim@gmail.com
mailto:g.alibayeva@mail.ru

AKONOIMMANbIK XXOHE XEP K¥Kblf bl
AKOJIOMM4YECKOE U 3EMEJIbHOE NPABO
ENVIRONMENTAL AND LAND LAW

https://doi.org/10.31489/2025L 4/75-87
UDC 349.6 Received: 03 August 2025 | Accepted: 16 September 2025

D. Nurmukhankyzy'(®, A.T. Ozenbayeva®*

Zhetysu University named after Ilyas Zhansugurov, Taldykorgan, Kazakhstan
2Central Asian Innovation University, Shymkent, Kazakhstan
(E-mail: daniyafmo@mail.ru, oaikoshat@mail.ru)

'ORCID ID: 0000-0003-3817-1975, Scopus Author ID: 5667782010011
20RCID ID: 0000-0002-0703-3599, Scopus Author I1D: 567700613002

The impact of climate change on internal migration in Kazakhstan: socio-legal
challenges and solutions

Climate change has become one of the major factors driving internal migration in Kazakhstan, exerting a con-
siderable influence on people’s living conditions. This article examines the social and legal challenges associ-
ated with climate-induced migration and explores potential solutions. Particular attention is given to the im-
pact of environmental factors, such as prolonged droughts, frequent floods, land degradation, and declining
agricultural productivity, on population movements. The findings are based on the results of a sociological
survey conducted in five regions of Kazakhstan, which identified the primary reasons behind migration deci-
sions. Among the key motives were worsening health conditions, economic instability, and limited access to
clean water and sufficient food resources. At the same time, the analysis shows that, despite facing significant
consequences of climate change, many residents do not necessarily perceive migration as the only or the best
way to address these challenges. The article suggests a range of measures to enhance legislation aimed at
safeguarding the rights of climate migrants, strengthening regional adaptation strategies, and creating gov-
ernment programs to provide social and economic assistance to affected communities. The study highlights
the importance of adopting an integrated approach that combines legal, economic, and social mechanisms in
order to manage internal migration effectively in the context of ongoing climate change.

Keywords: climate migration, environment, climate change, internal migration, legal regulation, environmen-
tal issues, drought, floods, population adaptation, state policy.

Introduction

Climate change and environmental degradation are becoming increasingly significant factors influenc-
ing migration processes both in Kazakhstan and globally. The intensification of global warming has led to an
increase in the frequency and severity of natural disasters and extreme weather events. As a result, a growing
number of individuals and entire communities are being forced to leave their places of residence in search of
safety, stability, and better living conditions. This phenomenon, commonly referred to as climate-induced
migration, is particularly relevant in regions where environmental vulnerability is exacerbated by political
instability, economic crises, armed conflicts, and ineffective governance. These factors collectively create
serious challenges for government institutions as well as society at large [1].

Under these changing conditions, rural areas—particularly those located in agricultural and arid re-
gions—are disproportionately affected. Residents of these territories are often compelled to relocate to more
favorable areas, primarily large urban centers, where socioeconomic conditions and employment opportuni-
ties are more stable. In Kazakhstan, climate-induced migration is especially prevalent in regions vulnerable
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to droughts, such as Mangystau, Kyzylorda, and Atyrau, as well as in territories where the shortage of water
resources is becoming increasingly critical [2; 40].

Additional drivers of internal population displacement include environmental disasters, among which
the following are particularly significant:

— Desiccation of the Aral Sea, which has resulted in the loss of water sources and widespread land
degradation;

— Radiation contamination in the territory of the former Semipalatinsk nuclear test site;

— Industrial emissions and air pollution in regions of intensive mining and processing industries [3;
395].

From a demographic perspective, the highest vulnerability is observed in small geographic zones with
high population density, especially in suburban areas surrounding major cities. In these regions, adverse cli-
matic phenomena can trigger severe socioeconomic consequences, including rising poverty levels, reduced
access to water and food, and deterioration of public health. These factors call for urgent measures aimed at
enhancing the resilience of territories, improving adaptation systems, and ensuring a more rational distribu-
tion of natural resources.

At the same time, in certain rural areas experiencing significant depopulation, the influence of climate
change on migration processes remains considerably weaker [4; 5].

Climate change is becoming one of the drivers of internal migration in Kazakhstan, making the issue
relevant from both legal and social perspectives. Desertification, water shortages, and natural disasters are
forcing people to leave rural areas and move to cities. This places a strain on infrastructure and highlights the
need for legal regulation of the status of climate migrants.

There is a need to establish legislative frameworks and carry out sociological studies to evaluate the
scope of the issue and to propose effective strategies for migrant social adaptation, rights protection, and the
sustainable development of affected regions.

The aim of the study is to examine the impact of climate change on internal migration in Kazakhstan,
identify key socio-legal challenges, and develop recommendations for improving legal regulation and social
adaptation of climate migrants.

The purpose of the research is to examine public opinion on climate-induced migration through a popu-
lation survey conducted in five regions of Kazakhstan, analyzing individuals’ willingness to relocate and
their expectations from the government; to identify major environmental disasters and assess their impact on
population displacement within the country; to conduct a comparative analysis of Kazakhstan’s legislation in
the fields of migration, environmental protection, and social security of migrants, identify gaps, and propose
ways to address them; to develop legal and social measures aimed at minimizing the negative consequences
of climate migration, enhancing regional resilience, and supporting migrant adaptation to new living condi-
tions.

Methods and materials

The study employed comprehensive analytical methods that enabled an in-depth examination of the im-
pact of climate change on internal migration in Kazakhstan, as well as the identification of key socio-legal
challenges and potential solutions.

An analysis of Kazakhstan’s regulatory and legal framework in the fields of migration, environmental
protection, and the rights of displaced persons. was conducted. A comparison with international standards
helped to identify gaps and possible directions for improving the legal regulation of climate migration.

A sociological survey was carried out among the population of five regions of Kazakhstan: Abai, East
Kazakhstan, Kyzylorda, North Kazakhstan, and Akmola regions. The study included 1,000 respondents rep-
resenting various socio-demographic groups. The survey provided insight into public perception of climate
change, its influence on migration processes, and identified the most vulnerable groups in need of legal and
social support.

Statistical analysis was used to process data on migration flows, climate change, living standards, and
the socio-economic situation across Kazakhstan’s regions. The use of statistical methods made it possible to
determine trends in internal migration driven by environmental factors.

This methodological approach ensured a comprehensive study of the issue and made it possible to pro-
pose effective solutions for helping the population adapt to changing climatic conditions and minimizing the
negative consequences of internal migration.
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In this article, the topic of climate migration is considered from multiple scientific perspectives—
sociological, economic, environmental, and legal. For the comprehensive analysis, the works of researchers
such as S.V.Ryazantsev, E.M. Moiseeva, V. Clement, G. Baykushikova, G.Sh. Zhaksybaeva,
Z.S. Gelmanova, M.K. Ibatov, A.A. Smailova, D.M. Rakhmatulina, L.T.Isova, A.D. Samay,
A.S. Lukyanets, V.Yu. Ledeneva, R.J. Nawrotzki, and D. Bektleeva were used. Their scholarly approaches
provided a deeper understanding of the causes and consequences of climate migration and emphasized the
need to develop effective legal and institutional mechanisms to respond to the challenges associated with
population displacement due to climate change.

Results

The Impact of Climate Change on Migration Processes in Kazakhstan: Results of a Sociological
Study

As part of the conducted study, a sociological survey was carried out among residents of five regions of
Kazakhstan: Abai, East Kazakhstan, Kyzylorda, North Kazakhstan, and Akmola regions. A total of 1,000
respondents representing various age categories and social groups participated in the survey. The question-
naire focused on several key aspects, including public perception of climate change over the past 5-10 years,
the impact of climate-related factors on health and living conditions, and respondents’ intentions to migrate
to other regions due to climate change. The analysis of the results revealed that a significant proportion of
respondents reported an increase in extreme weather events, such as droughts, floods, and sharp temperature
fluctuations. These findings indicate growing public awareness and concern regarding climate change and its
potential socio-economic implications. The obtained results make it possible to visualize the dynamics of
changes in the perception of climate factors through diagrams illustrating how the population assesses the
impact of climate change on their lives and makes decisions regarding potential migration. These findings
confirm the existing trend of increasing climate-induced migration in Kazakhstan, which is consistent with
the results of international studies [5; 36].

Have vou experienced any effects of cliimate change? (%)
80%%
T0%%
60%%
50%%
40%6
30%6
20920

1026

EYes MEIfindit difficult toanswer No

020

Figure 1. To What Extent People Notice Climate Change

The survey findings indicate that 72.94 % of respondents reported noticing climate changes over the
past 5-10 years, highlighting a relatively high level of public awareness and suggesting that climate-related
factors have a considerable influence on daily life. Meanwhile, 18.41 % of participants found it difficult to
provide an answer, which may point to limited access to information or the fact that climate changes are less
evident in their specific regions. This group may either not have experienced significant environmental shifts
or may not directly associate observed anomalies with broader climate change processes. The remaining
8.66 % of respondents stated that they had not noticed any climate changes, which could be explained by
living in areas less affected by climatic variations or by personal perceptions that prevent linking local envi-
ronmental fluctuations to global climate change (Figure 1).
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Influence of clilmate change on life (20)
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Figure 2.The impact of climate change on people’s lives

The findings of the sociological survey reveal the substantial influence of climate change on the living
conditions of the population in Kazakhstan. One of the most frequently reported consequences is the decline
in household income (27.77 %), largely associated with economic instability, reduced agricultural produc-
tivity, and rising food prices. A considerable proportion of respondents (24.88 %) reported no noticeable
negative effects to date, which may reflect either local environmental stability or insufficient awareness of
the long-term impacts of climate change. At the same time, agriculture has been significantly affected
(22.78 %), posing potential risks to the country’s food security.

Challenges related to access to water (8.99 %) and housing (8.39 %) indicate increasing environmental
vulnerabilities, while the rise in heating costs (7.19 %) reflects growing exposure to extreme weather condi-
tions and seasonal temperature fluctuations (Figure 2).

The data suggest that the most pronounced consequences of climate change for Kazakhstan’s popula-
tion are linked to economic hardships, falling incomes, land degradation, and reduced agricultural capacity.
Many respondents also reported limited access to clean water and food, coupled with exposure to natural dis-
asters, such as droughts and floods. In addition, rising costs for heating and cooling homes further demon-
strate the escalating risks posed by environmental instability. However, almost one-quarter of participants
have not yet experienced significant impacts, which could be explained by regional climatic differences or
limited awareness of indirect effects [6].

This research further aims to assess the health-related implications of climate change for Kazakhstan’s
population, based on a survey conducted across five regions of the country. The study highlights a growing
prevalence of respiratory and cardiovascular diseases, increased allergic reactions, and rising cancer inci-
dence rates—all potentially linked to prolonged exposure to extreme climatic conditions, air pollution, and
environmental degradation.
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The impact of clumate change on health (%6)
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Figure 3. The impact of climate change on human health

Data analysis reveals that the effect of climate change on public health in Kazakhstan is becoming in-
creasingly pronounced. While 36.34 % of respondents did not yet perceive any health-related changes, a sub-
stantial share reported various ailments potentially linked to environmental shifts:

— Headaches (13.96 %), possibly associated with temperature fluctuations and barometric pressure
changes.

— Increased asthma incidents (13.01 %), which may reflect deteriorating air quality due to industrial
emissions and altered humidity levels.

— Allergic reactions (13.01 %), likely driven by elevated ambient concentrations of airborne allergens.

— Cardiovascular disorders (10.23 %) and other circulatory problems (7.81 %), potentially stemming
from abrupt temperature swings, heat stress, and pollution.

— Particularly alarming is the rise in oncological conditions (5.64 %), which may be linked to toxic
emissions and radiation exposure (Figure 3).

These results suggest that climate change is already adversely affecting public health, signaling an ur-
gent need for adaptive and protective measures. Key systems affected include the respiratory and cardiovas-
cular systems, alongside impacts on immune response and increased disease vulnerability [7].

An additional research inquiry focused on the public’s willingness to migrate in response to environ-
mental degradation. A sociological survey conducted across Kazakhstan evaluated respondents’ perspectives
on relocating to other regions due to climate-related concerns [7]. The findings highlight a range of attitudes,
reflecting diverse adaptation capacities and levels of concern, as well as the key factors influencing migra-
tion decisions.
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Figure 4. Public Opinion on the Possibility of Relocation Due to Climate Change

The survey findings indicate that 41.29 % of respondents do not intend to relocate, which may reflect
either a high level of adaptation to existing environmental and socio-economic conditions or limited financial
and logistical resources for migration. At the same time, 32.64 % of participants remain undecided, suggest-
ing uncertainty regarding future plans and potential vulnerability to changing circumstances. Meanwhile,
26.07 % of respondents are considering relocation, likely driven by deteriorating climatic conditions, eco-
nomic hardships, or social instability (Figure 4).

Overall, despite the noticeable effects of climate change, the majority of the population prefers to re-
main in their current locations, possibly expecting an improvement in local conditions or gradually adapting
to environmental changes. However, the relatively high proportion of individuals considering migration
highlights the urgent need for comprehensive strategies aimed at reducing climate-related risks and improv-
ing the quality of life in regions most affected by environmental degradation [8].
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Figure 5. Main reasons people consider relocation

The survey results indicate that the most significant factor influencing migration intentions among re-
spondents is the deterioration of health and living conditions (26.67 %). This finding highlights that climate
change, including air pollution, rising temperatures, and the spread of diseases, has a direct impact on quality
of life. Economic challenges represent another key driver (17.01 %), as increasing prices for food and essen-
tial goods force many individuals to consider relocation in search of better living conditions. Additionally,
declining crop yields (11.07 %) and recurring droughts (9.91 %) undermine agricultural sustainability, espe-
cially in rural areas where livelihoods heavily depend on farming. Floods (8.92 %) further exacerbate migra-
tion pressures by damaging housing, infrastructure, and local economies (Figure 5).

Overall, the primary drivers pushing people to consider relocation include worsening environmental and
health conditions, financial hardships, and extreme climatic events. Droughts and floods, in particular, inten-
sify the vulnerabilities of affected communities, leading many to seek safer regions with more stable eco-
nomic opportunities [8].
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Based on the findings of the sociological survey, the following policy recommendations are proposed:

1. Development of National Adaptation Strategies — Implement comprehensive programs aimed at
minimizing the consequences of climate change, with a particular focus on rural and environmentally vulner-
able regions.

2. Enhancing Public Awareness — Conduct educational campaigns, community outreach, and provide
accessible and reliable information to improve public understanding of climate-related risks.

3. Support for Climate Migrants — Establish legal, political, and social mechanisms to regulate internal
migration driven by climate change, ensuring the protection of migrants’ rights.

4. Economic Support for Affected Regions — Create new employment opportunities, promote sustain-
able agricultural technologies, and modernize infrastructure to reduce climate-related economic losses.

5. Strengthening International Cooperation — Enhance Kazakhstan’s participation in global initiatives
and partnerships focused on climate change mitigation and adaptation strategies.

This integrated approach would improve climate resilience, support vulnerable populations, and ensure
sustainable socio-economic development while minimizing migration pressures caused by environmental
change.

Discussion

Major natural disasters and their impact on population movements in Kazakhstan

Global climate change affects the environment by altering living conditions and the ways in which hu-
mans carry out economic activities. This, in turn, influences migration processes [9; 18].

Climate change has a negative impact on socio-economic and demographic processes worldwide,
threatening food, water, and economic security [10; 36].

Rising sea levels, soil degradation, coastal erosion, extreme temperatures, and other climate changes
can render certain areas uninhabitable, forcing populations to migrate to safer regions. The loss of income
sources can provoke social instability, weaken government institutions, and, in some cases, lead to political
crises and conflicts [11; 49].

The harsh natural and climatic conditions of Kazakhstan, much of which consists of steppes, deserts,
and semi-deserts, combined with inefficient economic activities that contribute to environmental degrada-
tion, are factors that provoke ecological migration.

The increase in harmful emissions into the atmosphere is due to outdated and imperfect filtration and
purification technologies. The main sources of pollution are enterprises in the petrochemical and chemical
industries, as well as in non-ferrous and ferrous metallurgy. As a result of industrial activity, Kazakhstan has
accumulated 230 tons of radioactive metals and 20 billion tons of waste, a significant portion of which is
stored in inappropriate locations. Environmental issues increase the risks of cancer among the country’s pop-
ulation [12; 97].

In Kazakhstan, over the past five years, from 2018 to 2022, a consistently high level of air pollution has
been observed in cities, such as Astana, Karaganda, Zhezkazgan, and Temirtau [13].

Around 26 % of the population of Kazakhstan lives in areas prone to simultaneous flooding, landslides,
and mudflows. During intense rainfall, which can trigger mudflows, the predicted changes in precipitation
levels typically show a steady increase in the range of 5 %-20 % across all time horizons. The frequency of
mudflows may increase by 10 times, posing a threat to 156 cities and settlements in Kazakhstan, including
Almaty.

In 2024, Kazakhstan faced its largest flood in 80 years, affecting more than 120,000 people. The gov-
ernment responded quickly by organizing evacuation points and providing one-time compensation of 100
MCI to more than 34,000 families, totaling 12.6 billion tenge. Despite these measures, large-scale damage to
infrastructure and the loss of homes forced many people to leave the flooded areas and relocate to safer re-
gions [14].

This case underscores the increasing influence of climate change on internal migration in Kazakhstan.
The rising frequency and severity of natural disasters, such as floods, may result in a growing number of eco-
logical migrants, posing a significant challenge for the government to develop long-term adaptation strate-
gies and provide adequate support to affected communities.

The drying up of the Aral Sea led to the destruction of the region’s ecosystem, worsening living condi-
tions and economic decline, which forced many residents to leave their homes in search of better conditions.
Environmental changes have not only accelerated population outflow but also impacted the country’s social
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and economic stability, making ecological migration a critical area of study that demands strategic and well-
coordinated solutions [15].

The drying up of the Aral Sea, desertification, and water scarcity have triggered active migration pro-
cesses among the population, emphasizing the importance of studying «ecological migration» in Kazakhstan.

Mountain regions of Kazakhstan, particularly Almaty region, are also prone to mudflows. The increased
frequency of heavy rainfall raises the likelihood of landslides, posing a threat to the population.

Southeastern Kazakhstan, including Almaty, lies in a seismic zone. Despite the strengthening of build-
ings and improvements in early warning systems, earthquakes remain a hazard.

Environmental changes, caused both by industrial activities and climatic factors, have become a signifi-
cant driver of internal migration in Kazakhstan. The increase in environmental pollution, along with a rise in
natural disasters such as floods and desertification, deteriorates living conditions, forcing people to move to
safer areas. The drying up of the Aral Sea and technogenic pollution have already triggered massive migra-
tion processes, and the growing impact of climate change may exacerbate this trend. This underscores the
need for the development of comprehensive measures for population adaptation, improved environmental
policies, and ensuring sustainable development in regions exposed to ecological risks [11; 48].

Legal Regulation of Climate Migration in the Republic of Kazakhstan

Determining the boundary between migration caused by environmental or climate change and socio-
economic factors is difficult. Their close interconnection requires detailed analysis and research to collect
reliable, evidence-based data necessary for the development of future policies and initiatives.

The issue of the impact of climate factors on migration has many contextual nuances, which is why it is
important to first define the terminology being used.

We share A.S. Lukyanets’ view that the terms “climate migration” and “environmental migration”
should not be treated as synonymous. The former emphasizes migration driven by natural and climatic con-
ditions, while the latter refers to relocation caused by environmental disasters and pollution [16; 23].

V.Yu. Ledeneva believes that climate migration is a subgroup of environmental migration, in which
people are forced to leave their permanent places of residence and relocate to other regions due to natural
disasters [17].

Climate migration represents the relocation of the population from one country to another as a result of
abrupt or gradual natural changes. Such factors include abnormal heat, extreme cold, sea level rise, drought,
shortage of drinking water, and loss of land, which force people to move [18].

Based on the analysis of the above definitions, the following definition can be proposed: climate migra-
tion is the forced or voluntary movement of people caused by long-term climate changes or extreme natural
events that make a territory unsuitable for habitation and economic activity.

Population migration is classified as internal and external, taking into account differences between ur-
ban and rural areas, which makes it possible to distinguish the following types of migration flows: external
migration with urban/rural directionality; internal migration with a division into urban and rural movements
[19].

Climate migration caused by climate change and natural disasters is becoming an increasingly pressing
issue for Kazakhstan. The forced relocation of citizens due to floods, droughts, desertification, and other cli-
mate-related factors requires the development of effective legal mechanisms for regulation.

According to Article 21, Paragraph 1 of the Constitution of the Republic of Kazakhstan, everyone who
is lawfully present in the country has the right to freely move and choose their place of residence, except in
cases provided by law [20].

The Law of the Republic of Kazakhstan “On Population Migration” dated July 22, 2011, No. 477-1V,
enshrines the principle of protecting national interests and ensuring national security [21]. Based on this
principle, it can be argued that environmental security is part of national security. Mass migration of the pop-
ulation as a result of ecological threats can harm the country’s economy and safety.

One of the key principles set out in Article 3 of the Environmental Code is the provision of a favorable
environment for human life and health [22]. Therefore, the prevention of ecological migration is directly re-
lated to the state’s obligation to create suitable living conditions for the population.

An analysis of current legislation shows that there is no specific legal regulation of climate migration in
Kazakhstan. However, certain norms regarding environmental safety and the protection of the population
during natural emergencies exist within Kazakhstani legislation. For example, the former Law “On Natural
and Technogenic Emergency Situations” [23] regulated issues related to the movement of people during eco-
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logical disasters. However, it did not consider long-term climate change as a potential driver of migration,
and this law has since been repealed.

It has been replaced by the Law of the Republic of Kazakhstan “On Civil Protection™ dated April 11,
2014, which incorporates the principle of minimizing risks and damage threatening citizens and society in
the event of emergencies [24].

Kazakhstan’s updated Nationally Determined Contribution (NDC) to the global response to climate
change, adopted by Government Resolution No. 313 on April 19, 2023, includes a goal of reducing green-
house gas emissions by 25 % by the end of 2030 compared to 1990 levels. This implies the need for signifi-
cant additional international investment, grant support, access to international technology transfer mecha-
nisms, and participation in scientific projects aimed at developing low-carbon technologies [25].

Nevertheless, current legal acts in Kazakhstan make no mention of climate migration. There are no spe-
cific provisions or regulations addressing migration processes caused by climate change. As this is a relative-
ly new type of migration, developing a legal framework for its effective regulation has become a pressing
task. The absence of climate migration in the legal system complicates the management of its consequences
and reduces the state’s preparedness for potential threats.

It is also important to highlight the role of Kazakhstan’s international commitments within the frame-
work of climate policy. Kazakhstan is a party to the Paris Climate Agreement, which calls for reducing
greenhouse gas emissions and adapting to climate change. However, at the level of national strategies and
programs—such as the National Climate Change Strategy and the Climate Change Adaptation Action Plan—
the issue of climate migration remains insufficiently addressed.

Migration management in Kazakhstan is carried out by several government bodies; however, there is a
lack of clear coordination among them regarding climate migration. This limits the state’s ability to respond
effectively to climate-related challenges.

Kazakhstan’s participation in global climate initiatives, such as the Paris Agreement, lays the ground-
work for developing more sustainable policies that include consideration of climate migration. However, the-
se commitments have not yet been fully integrated into national legislation and policy.

From an institutional point of view, different aspects of migration are regulated by various government
agencies, including the Ministry of Labor and Social Protection, the Ministry of Internal Affairs, and the
Ministry of Ecology and Natural Resources. However, interdepartmental coordination on climate migration
issues is not clearly defined, which limits the ability to respond effectively to environmental challenges.

Conclusion

The analysis of the legislation revealed that existing regulations only partially address migration related
to natural disasters, but fail to take into account the long-term consequences of climate change. Moreover,
the issue of migration caused by environmental disasters has not been adequately regulated by law.

To develop the institutional and legal framework for climate migration in Kazakhstan, it is necessary to
integrate this issue into existing laws and strategies, as well as strengthen interdepartmental cooperation and
adopt measures for climate change adaptation. In particular, it is proposed to include the concept of climate
migration in the Republic of Kazakhstan’s Law «On Population Migration», as well as to amend the Envi-
ronmental Code by adding a specific article regulating climate migration. This article should provide legal
regulation of both internal and international migration processes caused by climate-related disasters, as well
as measures to support affected populations and adaptation mechanisms.

Furthermore, existing national strategies and programs, such as the National Strategy on Climate
Change, do not pay enough attention to the potential migration consequences. Therefore, it is crucial to con-
sider climate migration as a priority area in adaptation policy.

The survey revealed that climate change significantly impacts the living standards and migration senti-
ments of the population in Kazakhstan. The majority of respondents are aware of climate change, although
not all feel its direct effects. The main reasons for potential relocation include deteriorating health, economic
difficulties, and reduced crop yields.

Despite this, a significant portion of respondents does not plan to change their place of residence, which
may indicate either adaptation to the changing conditions or a lack of resources for migration. At the same
time, about a quarter of respondents are considering relocation, highlighting the relevance of the climate mi-
gration issue.

The data obtained confirms the need to strengthen the legal regulation of climate migration, develop
comprehensive adaptation measures, and provide state support for affected regions.
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. Hypmyxanxkpi3el, A.T. OzenbaeBa

Kazakcranaarbl KJIMMATTBIK 63repicTepail ilKi MUTpanusra acepi:
JJIEYMETTIK-KYKBIKTBIK MJceJieJiep KIHe OHbI LIelly K0J1Aapbl

Kmumattein e3repyi Kasakcranmarel imki KeImi-KOHFa JKOHE XalBIKTBIH ©Mip CYpy JKarnailmapeiHa
alTapibIKTall ocep eTeTiH Heri3ri QakropmapAslH OipiHe aliHanapl. Makanaga KIMMATTHIK KeITi-KOHFa
0alJIaHBICTHI QJIEYMETTIK JKOHE KYKBIKTBIK Macejielep KapacThIPBUIFaH, COHBIMEH KaTap OJIapJbl INENTyaiH
MYMKIH JKOJNIapbl TangaHFaH. KyprakMIBUIBIKTBIH kKui OONYBI, Cy TAcKBIHBL, JKEPIIH TO3Ybl JKOHE
aybUIIIAPYaNIbUTBIK OHIMIUTITIHIH TOMEHICYl CHAKTBI TaOWFH (DaKTOpJApIbIH XalBIKTBIH KOHBIC aynapy
MPOIIECTEPIHIETI dcepiHe epeKIle Hasap ayaapbUIFaH. 3epTTey HoTmkenepi KasakcraHHbH Oec eHipiHIe
JKYPTi3UIreH oJeyMeTTIK cayallHaMa JepeKTepiHe HeTi3ZenreH. AJIBIHFAaH MaJiMeTTepre CoWKec, Kelli-
KOHHBIH HETI3Ti ceOenTepi ACHCAYNBIKTHIH Hallapiaybl, SKOHOMHKAIBIK TYPAaKChI3JbIK, Ta3a Cy MEH a3bIK-
TYJiKKE KON JKETIMAUTIKTIH 1mekTeyni Oomybl. COHBIMEH KaTap, Taijgay HOTIDKENEpi KepCeTKeHIEH,
KIMMATTBIK ©3TepiCTepIiH aWTapibIKTail cajjapblHA Tam OOJFaH XaJbIKTHIH eneyimi Oejiri Kemri-KOHIBI
OpIaiibM JKalFBI3 HeMece €H THIMIl IIemiM peTiHae KapacTelpMaiinbel. Byriari tanmma Ka3zakcranmarbt
KJIMMATTBIK KOIIi-KOHIbl KYKBIKTBIK pETTey KalbIITaCyAbIH OacTamkbl caThIChIHIA Typ. Makanana
KJIMMATTHIK KeOIi-KOHFa YIIbIparaH a3aMaTTaplblH KYKBIKTapblH KOpFayIbl KYLIEHTyre, jkaHa KIMMATTBIK
JKaFfaiiapra aiMakTapaelH OeifiMaenyiH jkKakcapTyFa, COHJAaii-ak 3apjaan IIeKKeH XalbIKThl KOJIZayFa
OarbITTaNFaH MEMJICKETTIK OaraapiaManap/sl a3ipieyre apHajiraH OipkaTap Iapaiap YChIHBUIAIBL. 3epTTey
KOPBITBIHABICHT OOMBIHING, KIMMATTHIK ©3TepICTep CANAApPBbIHAH TYBIHIAWTHIH IIIKiI KONIi-KOHIBI THIMI
Oackapy VIIiH KYKBIKTBIK, SKOHOMHKAJIBIK JKOHE JJIEYMETTIK TETIKTEepHi OipiKTipeTiH KemeHIi Ke3Kapac
Ka)KeT eKeHJIri aTarm eTije .

Kinm ce30ep: KMMMAaTTBIK MUTpAIHs, KOPIIAFaH OpTa, KIMMATTHIK ©3TepicTep, iMKi MHUTpanus, KYKBIKTBIK
perTey, SKOJNOTHSIBIK Macelesep, KYPFaKIIbUIBIK, Cy TACKBIHIAPBI, XaJbIKTBIH OeHiMmIenyi, MEMIIEKeTTiK
cascar.

. Hypmyxanksbizsl, A.T. OzenbaeBa

Bausinue u3dMeHeHHsI KJIMMATAa Ha BHYTPCHHIOI0O MUI'PpalluIO B Ka3axcrane:
COMAJTbHO-TIIPABOBLIC BBI3OBGI H ITYTHU PCIICHUNA

M3menenne kiamMMara CTano OJHUM U3 KIIOYEBHIX (JaKTOPOB, BIMSIONINX Ha BHYTPEHHIOIO MHTpanuio B Ka-
3aXCTaHe W OKa3bIBAIOIINX 3HAYMTEIILHOE BO3JEHCTBUE HA YCIIOBHUS KM3HH HacelleHus. B cratee paccMmaTpu-
BAIOTCSI COIMANBHBIE U TIPABOBEIE MPOOJIEMBI, CBSI3aHHBIE ¢ KIMMATHYECKO MHUTpanuel, a TakKe aHAIH3H-
PYIOTCSI BO3MOJKHBIE TyTH HX peieHus. Ocoboe BHUMaHUE yIeseTCs BIUSHUIO TAKUX HPHPOAHBIX (PakTo-
POB, KaK IIPOAODKUTEIbHBIE 3aCyXH, YUalllalollliecss HaBOAHEHHsI, Ierpagalusi 3eMelb U CHIDKEHHE CelTbCKO-
X034HCTBEHHOI MPOAYKTUBHOCTH, HAa IPOLECCHl NepeceeH s HaceaeHus. Pe3ynbpTaTsl UcCliefoBaHUs OCHO-
BaHBI Ha JJAHHBIX COIMOJIOTMYECKOTO ONpoca, MPOBEEHHOro B MsATH pernoHax Kaszaxcrana. CormacHo momy-
YEHHBIM JaHHBIM, OCHOBHBIMH IIPHYWHAMI MUTPAIAH SBIAIOTCS yXYyIIICHHE COCTOSIHUS 3[0POBbS, SKOHOMHU-
4yeckast HeCTaOMIIbHOCTD, OTPAaHWYEHHBII JTOCTYII K YHCTOH BOZE M MPOJOBOIBCTBHIO. B TO e Bpemst aHamms3
MOKa3aJl, YTO 3HAYUTEbHAsI YaCTh HACEJIEHHs, HCITBITHIBAIONIAS TIOCTIEACTBHS H3MEHEHHs KIIMMaTa, He BCEraa
paccMaTpHBaeT MHUTPANMIO Kak eIMHCTBEHHBIH Wian Hanboiee 3((eKTUBHBIA coco0 pereHnst BO3HUKAO-
mux npobiem. Ha ceroansmHuil 1eHs MpaBoBOE PEryIHpOBaHUE KIMMaTHUecKoi murpamun B Kasaxcrane
HaXOJAUTCS Ha Ha4YanbHOH cTtaguu popMupoBaHus. B craTtee mpeanaraeTcst psa Mep 10 COBEPILIEHCTBOBAHUIO
3aKOHOJIATEIbCTBA, HAMIPABICHHBIX HA 3ALIUTY MPaB KIMMAaTHYECKUX MHUIPAHTOB, MOBBIIIEHHE CIIOCOOHOCTH
PErHOHOB aJANTUPOBATECSA K HOBBIM KIMMAaTHYECKHM YCIOBHSM, a TaKKe Ha pPa3paboTKy rocyqapCTBEHHBIX
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porpaMM MOAJEPKKH TOCTPaJaBIIMX KaTeropuil HaceneHus. B uccnenoBaHuu mogyepKUBaeTCcst HEOOXOIH-
MOCTh KOMIUIEKCHOTO MOJIX0/a, 00bEANHSAIOMIETO MPABOBbIE, SKOHOMUYECKHE U COLUAIbHBIE HHCTPYMEHTSI,
11t 53 (EKTUBHOTO yIpaBJIeHNs BHYTPEHHEI MUTpalMel B YCIOBHAX U3MEHEHHMS KINMaTa.

Knrouegvie cnosa: KIMMaTudeckas Murpanus, OKpyKarouasi cpe€na, U3BMCHCHHE KIMMaTa, BHYTPECHHSASI MHU-
Tpanus, NpaBOBOC PEryJIMPOBAHUE, SKOJIOTHMICCKUEC HpO6J’IeMBI, 3aCyxa, HaBOJHCHUs, afalTalsa HaCcCJICHUs,
ToCydapCTBCHHas MOJIMTHUKA.
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Problems and prospects of legal regulation of land use in the North Kazakhstan
region: legal and institutional analysis

The article is devoted to a comprehensive legal and institutional analysis of land use in the North Kazakhstan
Region (NKR) of the Republic of Kazakhstan, one of the country’s key agricultural regions. It examines both
fundamental and applied aspects of the regulatory framework governing land relations, including the provi-
sions of the Constitution, the Land Code, by-laws, as well as national and regional programs such as the
Agro-Industrial Complex Development Concept, the “Digital Kazakhstan” program, and targeted projects for
preserving soil fertility. Special attention is given to current challenges in the practical implementation of
land policy: inefficient and unbalanced use of agricultural land, disparities in the distribution of land re-
sources between large Agricultural Holdings and small farms, insufficient digitalization of the cadastral sys-
tem, weak integration of information technologies, and limited control over compliance with environmental
standards and soil protection regulations. Based on official statistics, legal acts, and expert assessments, the
author concludes that comprehensive modernization of land use regulation, enhanced monitoring, innovative
agricultural technologies, and legal education programs for rural communities are necessary to ensure produc-
tive, sustainable, and equitable land use in the NKR.

Keywords: land use, land use right, North Kazakhstan Region, legal regulation, land policy, agricultural land,
cadastral system, digitalization, agricultural holding company, sustainable development, environmental re-
quirements, agro-industrial complex, legal awareness.

Introduction

Land is one of the most important non-renewable natural resources, serving as the basis for agricultural
production, economic stability, and environmental sustainability. In the Republic of Kazakhstan, rational
land use is a priority of state policy and legal regulation. This issue is especially relevant for the North Ka-
zakhstan Region (NKR), where the majority of the territory is agricultural land. The region faces acute chal-
lenges such as inefficient use of farmland, unequal access to fertile plots, weak enforcement of land legisla-
tion, and insufficient digitalization of cadastral processes. These problems undermine food security, hinder
sustainable rural development, and require urgent legal and institutional solutions [1]; [2, 15]; [3, 1114]; [4,
10]; [5]-

The purpose of this research is to analyze the current state of legal regulation of land use in the North
Kazakhstan Region, identify key legal and organizational problems, and propose measures to improve the
existing land management model. The main objectives include:

1. Reviewing the legal framework governing land use in Kazakhstan and NKR.

2. Examining the institutional mechanisms for land allocation, monitoring, and protection.

3. Identifying gaps between legal norms and their practical application.

4. Proposing recommendations for improving the efficiency, transparency, and sustainability of land
use.

The theoretical foundation of Kazakhstani land law reflects a balance between public and private law
principles, with constitutional recognition of land as national wealth under state protection. However, in
practice there is a discrepancy between declared principles—such as rational use, sustainable development,
and priority of agricultural designation—and their implementation. Methodological challenges arise in as-
sessing land use efficiency, monitoring compliance, and integrating environmental requirements. Institution-
al conflicts often occur between state bodies and private land users, as well as between large agricultural
holdings and small farmers [3, 1119]; [6].

While a number of Kazakhstani scholars, including A.E. Bekturganov, A.S. Stamkulov, and
B.Zh. Abdraimov, have examined property rights and the legal regulation of agricultural land, there remains
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insufficient research into the regional application of these norms, especially in NKR. Literature rarely ad-
dresses the combined impact of cadastral digitalization, ecological monitoring, and legal enforcement mech-
anisms on sustainable land use. The gap between formal legal provisions and real-world enforcement has not
been comprehensively analyzed in a regional context [1]; [4, 10]; [7, 27].

This study builds upon existing theoretical and empirical works but emphasizes the necessity of linking
legal norms with practical tools such as GIS-based cadastral systems, satellite monitoring, and accessible
legal education for rural land users. Unlike some studies that focus primarily on legislative analysis, this re-
search integrates statistical data, institutional practices, and ecological indicators, offering a multidimension-
al view of the challenges facing land use in NKR. The author maintains that without systemic digital trans-
formation, strengthened enforcement, and active participation of local communities, sustainable land man-
agement in the region will remain unattainable [6]; [8]; [9].

Methods and materials

The empirical basis of this study comprises a wide range of legislative, statistical, and scholarly sources
relevant to land use regulation in the Republic of Kazakhstan. Key sources include the Land Code of the Re-
public of Kazakhstan and other special legislative acts, and subordinate regulations governing land use; re-
gional programs of the North Kazakhstan Region aimed at promoting the rational use of land, advancing the
digitalization of cadastral services, and preventing soil degradation; statistical datasets provided by the
Committee for Land Resources Management, the Agency for Geology and Subsoil Use, and Local Executive
Body (akimat) of the North Kazakhstan Region; as well as academic publications by Kazakhstani scholars
addressing issues of land law and the sustainable development of land relations [10]; [11]; [5]; [12]; [13];
[14]; [15]; [16].

The methodological framework integrates both theoretical and empirical research approaches.

From a theoretical perspective, logical analysis and comparative legal analysis were applied to examine
legal literature, academic studies, and legislative acts. These methods enabled the identification, classifica-
tion, and systematization of the principal challenges associated with the implementation of land use rights in
the North Kazakhstan Region.

From an empirical perspective, the research involved socio-legal monitoring to assess both the strengths
and weaknesses of agricultural land use practices, and to evaluate the effectiveness of existing legal and in-
stitutional regulatory mechanisms.

Furthermore, the study employed the following analytical techniques:

— Comparative analysis of statistical data over temporally proximate periods, which facilitated the
identification of short-term trends and changes in land use without overemphasizing long-term fluctuations;

— Content analysis of legislative acts and regional policy documents aimed at detecting overlaps,
inconsistencies, and gaps in the current regulatory framework.

All data were systematized and cross-referenced to ensure consistency, and qualitative findings were
supported by quantitative indicators where available.

Results

The analysis of legal regulation and land use practices in the North Kazakhstan Region (NKR) has led
to several important findings.

1. Historical and legal evolution. Kazakhstan’s land legislation has gradually evolved from the regime
of complete state ownership during the Soviet period to the current dual model, which combines state owner-
ship with private ownership and leasehold rights. The adoption of the Land Code in 2003 and subsequent
amendments established a balance between market mechanisms and strategic state control over the national
land fund [1]; [2, 30]; [7, 15]; [16].

2. National trends. Despite the existence of a relatively well-developed legal framework, systemic
challenges persist in Kazakhstan. These include the inefficiency of lease mechanisms, weak enforcement of
land use obligations, ongoing soil degradation, and insufficient digitalization of the land cadastre. Agricul-
tural land, which accounts for approximately 75 % of the country’s total land fund, remains the most vulner-
able sector [3, 1118]; [6]; [16].

3. Regional specifics of the NKR. These nationwide issues are particularly evident at the regional lev-
el. In the North Kazakhstan Region, leasehold land use is predominant; however, a considerable share of
land still remains in state ownership and is allocated for use by decisions of local executive bodies (akimats).
The principal land users are farms and agro-industrial enterprises, yet access to the most productive plots is
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highly unequal: large agricultural holdings retain control over fertile land, while smaller farmers are often
left with degraded or less convenient parcels [6], [12].

4. Environmental dimension. Environmental challenges constitute one of the most pressing aspects of
land use in the region. More than 75 % of agricultural land is affected by degradation, while 62.5 % of arable
land is characterized by low humus content. Although environmental requirements are formally enshrined in
legislation, they remain largely declarative, thereby reducing the effectiveness of soil protection policies.
Therefore, there is an urgent need to move from formal provisions to the practical implementation of sustain-
able land use principles [10], [5], [6].

5. Digitalization and governance. Another critical issue relates to governance and transparency. The
cadastral system remains fragmented and outdated, with limited application of geographic information sys-
tems (GIS) and electronic services. This not only hampers access to reliable land data but also creates risks
of corruption and inefficiency in land allocation procedures [11]; [12;] [13].

6. International experience. Comparative analysis of foreign practices (European Union, United
States, China, Russia, Uzbekistan) demonstrates that sustainable land use is best achieved through a combi-
nation of economic incentives and strict legal restrictions. For instance, subsidies and tax benefits for envi-
ronmentally friendly practices are complemented by binding environmental standards and strong enforce-
ment mechanisms. In this regard, the introduction of a hybrid model tailored to Kazakhstan’s national condi-
tions appears to be a promising direction for the North Kazakhstan Region [15]; [17]; [18]; [19]; [20]; [21;
110]; [22].

7. Practical measures. To overcome the identified problems, a comprehensive set of measures is re-
quired. These include: strengthening monitoring mechanisms, redistributing unused or abandoned land, en-
forcing mandatory crop rotation, updating and digitalizing the cadastre, simplifying lease procedures, and
introducing legal education programs for farmers and land users [10]; [23, 108]; [8]; [13]; [14]; [16].

Discussion

A comparison of the obtained results with similar studies shows that the identified land use problems in
the North Kazakhstan Region largely mirror the situation in other agricultural regions of Kazakhstan. Studies
by A.E. Bekturganov, A.S. Stamkulov, L.K. Erkinbayeva, and other authors indicate the same systemic chal-
lenges — the imbalance in land distribution, weak enforcement of norms on the compulsory withdrawal of
unused plots, and insufficient digitalization of the cadastral system.

— In the works of Bekturganov and Stamkulov, as in the present study, it is emphasized that existing
legal norms generally comply with international standards, but their implementation is hindered by institu-
tional inertia [1]; [4, 10]; [7; 75].

— Research by Erkinbayeva and Ozenbayeva also records problems with the completeness and rele-
vance of cadastral data, which coincides with the conclusions of this study [3, 1115].

At the same time, several distinctive contributions of the present research should be noted. Unlike many
previous studies, this work places emphasis on the integration of the digital cadastre with an environmental
monitoring system as a key concept for improving transparency and efficiency in land management. While
most authors limit themselves to legal analysis, this study attempts to combine legal and environmental com-
ponents within a unified approach, thereby expanding the scope of the discussion towards sustainable land
management.

Another point of divergence lies in the interpretation of the causes of ineffective land use. The author
agrees with the prevailing conclusion that the main obstacles are insufficient oversight and the weak legal
culture of land users. However, unlike some researchers, the author does not attribute the primary issue ex-
clusively to the imperfection of legislation. On the contrary, the legislative framework is considered suffi-
ciently developed, while the critical difficulty lies in the persistent gap between legal norms and their practi-
cal application. This discrepancy is explained by a combination of institutional, economic, and social factors
— ranging from administrative inertia and resource shortages to the influence of lobbying groups.

The findings also contribute to the broader academic debate on sustainable land use. In particular, they
confirm that the formal existence of legal instruments (withdrawal of unused land, priority rights of current
tenants, environmental requirements) does not guarantee their effective implementation. Sustainable land use
is achievable only under the conditions of digital transformation of the cadastre, improvement of legal litera-
cy among tenants, and strict enforcement of environmental regulations. These conclusions resonate with the
international concept of sustainable land management, according to which economic, legal, and environmen-
tal factors must be balanced in order to achieve long-term productivity and resilience.
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Finally, the study has certain limitations that should be acknowledged. The analysis is based primarily
on official statistical data, legal and regulatory acts, and regional programs, which may not fully capture in-
formal land use practices or local socio-economic dynamics. Future research could deepen the discussion by
including field studies, surveys of land users, and cross-country comparative analysis to assess the adaptabil-
ity of international practices to Kazakhstan’s conditions.

The reliability of the conclusions is ensured through the triangulation of sources, including statistical
data, legal acts, and expert assessments, as well as a comparative analysis with the results of previous studies
in this field.

Conclusion

The study has demonstrated that land use regulation in the North Kazakhstan Region reflects the
general dualism of Kazakhstan’s land law: the coexistence of state ownership with private ownership and
leasehold rights, combined with strong state control over strategic resources. While the regulatory framework
— represented by the Constitution, the Land Code, and subordinate acts — is relatively well developed and
aligned with international standards, its practical implementation remains limited by institutional inertia,
weak oversight, and the insufficient legal culture of land users [6]; [12].

The key problems identified include the imbalance in land distribution between large agricultural
holdings and small farmers, ineffective enforcement of provisions on the withdrawal of unused plots, the low
level of cadastral digitalization, and widespread soil degradation. These challenges reduce both the economic
productivity and ecological sustainability of land use in the region [6]; [12].

A distinctive contribution of the present study is the proposal to integrate the digital land cadastre with
an environmental monitoring system, thereby ensuring both transparency in land allocation and effective
control over compliance with ecological requirements. International experience confirms that sustainable
land management can only be achieved through a combination of economic incentives, strict legal
restrictions, and effective monitoring mechanisms. For Kazakhstan, and particularly for the North
Kazakhstan Region, adopting a hybrid model adapted to national conditions appears to be the most
promising approach [6]; [12]; [22].

The main conclusion is that further progress requires not so much changes in legislation as a
comprehensive modernization of implementation mechanisms. This includes the digital transformation of
cadastral and land management systems, the introduction of satellite monitoring and GIS technologies, strict
enforcement of environmental regulations, and the strengthening of legal awareness among farmers and
tenants.

The practical significance of the study lies in the possibility of applying these measures to enhance
transparency in land allocation, reduce corruption risks, and prevent further soil degradation. The scientific
value consists in the interdisciplinary approach that combines legal, institutional, and environmental
perspectives within the framework of a regional case study, thereby enriching the broader debate on
sustainable land use.

Recommendations:

— Development of regional programs for modernizing the cadastral system and expanding digital
services;

— Introduction of satellite monitoring, GIS technologies, and environmental audit tools into land use
control;

— Legal and environmental training for farmers and tenants to improve compliance and awareness;

— Transparent and competitive procedures for land redistribution, ensuring equal access for small and
medium-sized farms;

— Integration of ecological standards into the economic incentives system to support sustainable
agricultural practices.
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A. KackeeBa
Coarycrik KazakcraH 00/1bICHIHAAFBI 2Kep NaiilanaHy KYKbIFbIH KYKbIKTBIK KOHe
HHCTHTYIHOHAJIABIK TYPFbIIAH PeTTEYAIH MIceJie/iepi MeH NMepCcneKTuBaJIapbl

Maxkaina enmiMi3iH HeTi3Ti arpapislk aitMakTapbeIHbIH 0ipi Contycrik Kazakcran obnsicsanarsr (CKO) sxepai
naianany MoceleIepiHiH KYKBIKTBHIK JKoHe HHCTHTYIMOHAIABIK TannaybiHa apHanrad. Onga Koncrurymms,
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Problems and prospects of legal regulation of land use in the North Kazakhstan region:...

XKep kojiekci, 3aHFa ToyeJai akTiiep, COHAaii-aK arpoOeHEPKSCINTIK KemIeHAI JaMbITY TY)KbIPbIMAaMachl,
«Uudpaeik Kazakcran» OarmapiaMachl KOHE TOIBIPAK KYHApPJBUIBIFBIH CAaKTay >KOHIHAET1 HBICAHAJIBI
JKobanmap CHAKTHI MEMJICKETTIK JXKoHE alMaKThIK OafmapiaManapiblH epekelepiH Koca alFaHaa, XKep
KATBIHACTapBhIH PETTEHTIH HOPMAaTUBTIK-KYKBIKTHIK Oa3aHBIH ipremi J>koHe KOJJaHOQIBI acIeKTiepi
Kapanagsl. JKep casicaThIH ic XKy3iHIe JKY3ere achpyJarbl ©3eKTi Maceseliepre epeKile Ha3ap ayJapraH, aTam
aifTcak: aybUl IIApyallIbUIBIFBI XKEpIepiH THIMCI3 XoHE TeHrepimci3 maljanaHy, ipi arpoXOJIMHITED MEH
IIaFBIH  IIApyamIbUIBIKTAp apachlHa JKep pecypcTapblH Oelryleri TEeHCI3AiK, KaJacTpibIK JKYHEHIH
JKETKUTIKCI3 IHQPIaHIBIPEUTYBl, aKMapaTThIK TEXHOJOTHSJIApAbl EHTI3yNiH TeMeH [eHreii, coHnxai-ak
TONBIPAKTBl KOPFAy/ABIH SKOJIOTHSJIBIK HOpMallapbl MEH CTaHIApTTapbIHBIH CaKTalyblHa OaKbLIayIbIH
ancizgiri. PecMu cratucTukaHbl, KYKBIKTHIK aKTUIEpAl KOHE capanTaMalblK Oaranaynapasl Tajnay HerisiHme
aBTOpJap KYKBIKTHIK DPETTeyAl KeLIeHAl J>KaHFBIPTY, MOHHUTOPMHI MEH €CENTUIK >XYHEeCiH KyIueiTy,
WHHOBAIMSUIBIK arpOTEXHOJIOTHSUIAPABI €HTi3y KoHe ayblI TYPFBIHIAapbIHA apHAIFaH KYKBIKTHIK OLTiM Oepy
OarapraMachlH KEHEHTY KaXKeT JIeTeH KOPBITHIHIBI KacalIbl.

Kinm ce3dep: xepni maiinanany, Conrycrik KasakctaH 0ONBICH, KYKBIKTBIK PETTEY, JKEp CascaThl, aybul
NIAPYaNIbUIBIFBL Kepliepi, KaaacTPibIK Kyhe, MubpIaHIblpy, arpOXOJIUHT, TYPAKThl JaMy, 3KOJOTHUSIIBIK
TaJanTap, arpOOHEPKICINTIK KEIICH, KYKBIKTBHIK OLTIM.

A. KackeeBa

I[Ipo6eMbI 1 NepPCNEKTUBLI MPABOBOI0 PeryJIUPOBAHUSA 3eMJIEeN01b30BAHNS
B CeBepo-Ka3zaxcranckoii 00/1acTH: NPAaBOBOM M HHCTUTYIIHOHAJIbHBIN aHAIH3

CraThsl HOCBSIIEHAa BCECTOPOHHEMY IPAaBOBOMY M MHCTHUTYLIMOHAJILHOMY aHAJIM3y 3eMilenoib3oBanus B Ce-
Bepo-Kazaxcranckoit o6mactu (CKO) Pecniyomuku Kazaxcran, koTopast SBISICTCS OJJHAM M3 KIIFOYEBBIX ar-
papHBIX PETHMOHOB CTpaHbl. PaccmartpuBaroTcst (yHAAMEHTANBHBIE M NPHUKIAJHBIE acHEeKThl HOPMAaTHUBHO-
NpaBOBOI 0a3bl, PEryNMpYIOIIei 3eMelbHble OTHOIICHUS, BKIIOYas MojokeHnst KoHcTuTynuu, 3eMelbHOro
KOJeKca, MOI3aKOHHBIX aKTOB, a TAKXKE FOCYJIAPCTBEHHBIX M PErHOHATBHBIX MPOTrpaMM, TakuxX kak Kowrern-
sl Pa3BUTHsI arpONPOMBIILIEHHOT0 KoMILUIekca, mporpamma «Ludposoit Kazaxcran» u 1eneBbie MPOSKTHI
M0 COXpaHeHHIO Iuomopoaus mouB. Ocoboe BHHMaHHE YAENEHO aKTyalbHBIM MpoOIeMaM MpaKTHYECKOM
peanu3anuy 3eMeIbHOMN MOMUTHKH: Hed(PPEKTUBHOMY U HecOaTaHCHPOBAHHOMY HCIIOIb30BAHUIO CEIbCKOXO0-
3SICTBEHHBIX YrOAWH, AUCIIPOIIOPIMAM B pactpeieNIeHUH 3eMebHBIX PECYPCOB MEXy KPYITHBIMH arpoxoJ-
JUHTaMH U MEJKAMH (epMepcKUMH XO3SHCTBaMM, HEJOCTaTOYHOMY YPOBHIO IIM(GPOBH3AIMU KaJacTPOBOU
CHCTEMBI, C1a00l MHTerpanuy WHPOPMALMOHHBIX TEXHOJOTHUI, a TaKkKe OrpaHMYEeHHOMY KOHTDOJIO 3a CO-
OJIro/IeHNEM SKOJIOTMYECKUX HOPM M CTaHIapTOB OXpaHbl Mo4B. Ha ocHoBe aHanu3a oduumanbHONl CTaTHCTH-
KM, IPaBOBBIX aKTOB M YKCIIEPTHBIX OIIEHOK aBTOP [eJaeT BBIBOI O HEOOXOMAUMOCTH KOMILUICKCHON MOJIEpHHU-
3al{K TIPABOBOTO PETYIUPOBAHMUS, YCHUICHUSI CHCTEMBI MOHUTOPHHTA M OTYETHOCTH, BHEIPSHUSI HHHOBAI[H-
OHHBIX arpOTEXHOJIOTHH U PACIIMPEHHs IPOrPaMM MIPABOBOTO IMPOCBEIEHHUSI CEILCKOTO Hacenenus. [Ipemna-
raemMble Mephbl HalpaBieHbl Ha OOECledYeHHe BBICOKOW MPOMYKTHBHOCTH, YKOJOTHYECKON YCTONYHBOCTH U
COLIMANILHOM crpaBeMBOCTH 3emienoib3oBanms B CKO.

Kniouegvie crosa: 3emnenonn3oBanue, CeBepo-Kazaxcranckas o0nacTb, MPaBoOBOE PEryJIMpOBaHUE, 3€MEIb-
Hasl MOJIUTHKA, CEIIbCKOXO3SICTBEHHBIC YrO/Ibsl, KaaCTPOBasi CUCTEMa, ITU(PPOBU3AIIHS, arPOXOJIIHHT, YCTOU-
YHBOE PA3BUTHUE, YKOJIOTHUCCKHE TPEOOBAHUS, arPOMIPOMBIIIICHHBIH KOMIUIEKC, TPABOBOE MPOCBEIICHHUE.
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The family as a subject of law and economics: a balance of
personal and entrepreneurial interests

The article considers the family as a multifaceted social institution that simultaneously performs the functions
of a subject of law and economics. The author focuses on the dual nature of the family: on the one hand, it is
a space of personal connections based on trust, love and mutual support, on the other — a carrier of property
interests and a participant in economic activity. The article analyzes the legal subjectivity of the family, its
limitations, as well as its economic role in the transformation of modern society. Special attention is paid to
the problem of the balance between the personal and entrepreneurial dimensions of the family, the
identification of contradictions between them and the search for possible mechanisms for their reconciliation.
The importance of the family entrepreneurship as a form of realization of the economic function of the family
and an important factor in the sustainability of society is emphasized.

Keywords: family, social institution, subject of law, subject of economy, property interests, family
entrepreneurship, balance of personal and economic values, sustainable development of society.

Introduction

The family is traditionally recognized as one of the fundamental values and basic social institutions of
society and the state. The family ensures biological reproduction, upbringing, and socialization of children,
the transmission of cultural and moral norms, and creates a special environment for personal development.
The family is actively involved in economic processes and is a participant in entrepreneurial activities, man-
ages property, enters into obligations, and acts as a subject of economic life, forming households and creat-
ing family businesses.

This understanding of the functions of the family raises the question of its status: should the family be
considered solely as a social phenomenon, or should it be recognized as an independent subject of law and
the economy? The expansion of the family’s functions sharpens the contradictions between its personal and
economic dimensions.

On the one hand, the family represents a space for intimate connections based on trust, love, and mutual
support. On the other hand, the family becomes a carrier of property interests, a subject of ownership, and
often a participant in business. This dual position defines the particular relevance and need for a comprehen-
sive understanding, the problem of balancing personal and property interests, as well as the significance of
entrepreneurial functions within the family: how can one reconcile the family’s universal human values of
assistance and support with economic interests, property obligations, and business risks.

* Corresponding author’s e-mail: abugalieva.f@bk.ru
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The relevance of the topic is due to the necessity of considering the family not only as a social institu-
tion but also as a subject of law and the economy, where individual rights, collective values, and entrepre-
neurial interests intersect. The stability of both the family itself and society as a whole depends on how suc-
cessfully a balance between these elements can be found.

The purpose of this research is to analyze the current state of the family as a subject of law and the
economy, identify the contradictions between personal and entrepreneurial interests, and outline the mecha-
nisms for their potential balance.

The objectives of the study are to examine the family as a social institution and identify the features of
its transformation in the modern period; to characterize the legal subjectivity of the family and its limitations;
to analyze the economic role of the family, including the phenomenon of family entrepreneurship.

Methods and materials

In the course of the study on the chosen topic, the method of comparative legal analysis was used, along
with a logical approach to solving the problem, as well as a statistical method that allowed identifying the
causes of the development of family entrepreneurship abroad and in Kazakhstan. An extensive literature re-
view was conducted, examining the family as an element of law and economics in the context of family en-
trepreneurship. Based on this review, the dynamics and trends in the development of family entrepreneurship
in Kazakhstan were identified as significant economic and legal factors in the country’s overall development.
A comprehensive analysis of the current state of the family involvement in entrepreneurship was carried out,
and specific strategies for the development of family entrepreneurship were determined. The subject of the
study included regulatory legal acts, in particular the Marriage and Family Code of the Republic of Kazakh-
stan, scientific literature by domestic and foreign authors, and other informational and analytical materials.
The research involved a thorough analysis of academic books, scientific articles, and online resources. An in-
depth theoretical analysis of academic sources, as well as national legislation regarding the regulation of
family law relations, was conducted.

Discussion

The Family as a Social Institution. Modern society comprises numerous social institutions, among
which marriage and the family the most widespread — social formations that determine the life of every in-
dividual. It is commonly understood that a social institution is a historically developed system of formal and
informal rules, principles, and norms regulating human behavior in a particular area of life and reflecting a
system of roles and social statuses [1; 149].

Thus, a social institution can be defined as an established form of organization for joint living activity
of people. Family and marriage are primary social institutions that define rules and models of life and
thought, reinforcing traditions, customs, and kinship relations between people. The family, as a small social
group, has a stable structure, a number of essential functions, and is an independent management system in
which all members develop a culture of communication and shared values.

The modern approach to the family’s functions assumes that, in general, the average family is character-
ized by a certain set of life functions, the absence of which would deprive the family of its meaning. No clas-
sification can be considered definitive throughout the entire period of the family’s existence, as some func-
tions are lost over time, others change, some become additional, and others become more relevant with time
and development of the family [2; 92].

A detailed analysis of the family’s main functions is provided in the work of A.N. Elizarov:

1) Birth and upbringing of children;

2) Preservation, development, and transmission of societal values and traditions to subsequent genera-
tions;

3) Accumulation and realization of socio-educational potential;

4) Satisfaction of people’s needs for mental comfort, emotional support, a sense of safety, self-worth,
emotional warmth, and love;

5) Creation of conditions for the development of the personality of all family members;

6) Satisfaction of sexual and erotic needs;

7) Organization of joint household management, division of labor within the family, mutual assis-
tance;
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8) Satisfaction of the individual’s need for communication with loved ones, establishing strong com-
municative ties with them;

9) Satisfaction of individual needs for parenthood, contact with children, their upbringing, self-
realization in children;

10) Organization of financial support for the family;

11) Social control over the behavior of individual family members;

12) Recreational function — protection of the family members’ health, organization of their rest, stress
relief, etc. [3; 42-49].

The family, remaining the foundation of stability and the cornerstone of social relations, has become
more mobile and dynamic. Changes in the family reflect demographic processes, socialization of individuals
and relationships, and the continuity of generations. These changes are characterized by the categories of
“crisis” or “modernization”. The “modernization” model of family transformation involves changing the
forms of family-marital relationships (their diversity), the distribution of social roles within the family,
which is an irreversible evolutionary process, also having positive outcomes. Speaking of the “crisis” of the
modern family, the emphasis is placed on the loss and insufficient fulfillment of traditional family functions,
particularly the reproductive function, the instability of the family and marriage, and the dilution of family
values that lead to family distress. The changes, in general, are characterized as deformation of the family
lifestyle [4; 359-370].

Within traditional society, the family functioned as a unified whole, where the personal interests of its
members were subordinated to the collective goals of the clan or household. However, the modern situation
is fundamentally different. Transformation processes, such as urbanization, growth of individualization, and
economic mobility, have altered the structure and meaning of the family. Nuclear families, the increase in
single-parent households, the rise in marriages without registration, and alternative forms of cohabitation
indicate that the family is no longer exclusively “traditional”. Despite the fact that individualization strength-
ens the focus on personal rights, sometimes contradicting the collective interests of the family as a whole,
scholars such as R. Baumeister and M. Liri argue that “being part of a group (relatives, friends, colleagues,
community), forming and experiencing attachment is our fundamental need” [5; 497-529].

Thus, in the modern world, the family retains its status as a key social institution, but its content be-
comes multilayered and contradictory. These changes are reflected not only at the value and cultural level
but also in the family’s legal and economic roles.

The Family as a Subject of Law. According to the legislation of the Republic of Kazakhstan, under par-
agraph 29 item 1 of Article 1 of the Marriage and Family Code of the Republic of Kazakhstan, “The family
is a circle of people bound by property and personal non-property rights and obligations arising from mar-
riage, kinship, adoption, or another form of accepting children for upbringing, and is intended to promote the
strengthening and development of family relations” [6].

Historically, the family was a specific legal institution, subject to detailed regulation, and the main fea-
tures of the family structure were expressed with exceptional completeness and consistency. The family was
considered a public institution. Any changes in family regulation determined changes in the economic life of
society and the ideology of the ruling class. Moreover, the concept of family differed from the modern un-
derstanding. For example, in Roman law, the term “familia” was used, which in all modern languages ap-
proximates the idea of blood relations; however, in its original sense, it encompassed not only blood relations
but everything under the authority of the paterfamilias — wife, children, offspring, sons, slaves, cattle, and
inanimate objects [7; 119].

It is important to note that the study of the genesis of the family, from its primitive forms to the paired
marriage, is still disputed by contemporary scholars, particularly N. Rulan, who challenges the conclusions
of F. Engels on the issue of the origin and forms of the family [8; 74].

According to A.l. Zagorovsky’s definition, “The family is a group of people connected by marriage or
kinship, living together... the family union includes three types of relationships: between spouses, between
parents and children, and between guardians and wards” [9; 123].

In the view of V.I. Sinaiskii, “In our law, the concept of family is unclear and indefinite. On the one
hand, in our laws, the family is almost mixed with the concept of kin, while on the other hand, the family can
mean a very narrow circle of people — parents, spouses, and children, or a broader one, including some col-
lateral relatives and even non-relatives accepted into the family”. He also points out that the Senate operates
with the concept of the family as a labor unit — the peasant household [10; 368].
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G.F. Shershenevich noted that “a family is the permanent cohabitation of a husband, wife, and children,
i.e., it represents a union of persons connected by marriage and those descending from them”. The founda-
tion of the family lies in a physiological aspect — the desire to satisfy sexual needs. Children are a physio-
logical consequence of cohabitation. The physical and moral structure of the family arises independently of
law... the legal aspect is necessary and appropriate in the realm of property relations between family mem-
bers [11; 214].

Notably, O.S. loffe’s opinion reflects the general view of scholars from the Soviet period. He stated that
the family is “a union of persons recognized and supported by the state and society, based on marriage by
love and natural closeness by origin, and existing for the purposes of procreation, communist upbringing,
and material mutual assistance”. He identified three functions of the family: natural, ideological, and eco-
nomic [12; 153].

V.A. Ryasentsev, in discussing the family as a legal institution, positively assessed the absence of a
universal definition of the family, because, firstly, “it would lead to more negative consequences than ad-
vantages. If such a definition were constructed in an overly general manner, aiming to cover the widest pos-
sible range of relationships regulated by family law, it would diverge from the sociological understanding of
the family and would turn the legal concept of family into an artificial and contrived construction. The fea-
tures of a family in the modern period are mostly optional in nature”. Secondly, in his view, “there is no need
for a legal definition of the family because the law does not treat the family as an independent legal entity.
Granting the family a special legal status, which was typical of earlier stages in the development of human
society, is no longer dictated by economic or social needs, and would, in fact, contradict them” [13; 82].

A detailed analysis of the institution of the family was conducted by E.M. Vorozheikin, who studied the
role of the family in the social structure, the socio-legal concept of the family, the interaction between family
and law, its consolidation in legal norms, and the autonomous nature of the family. In his view, the family
represents a triune entity: a social cell of the state, a structure of a special, limited human collective, and a
sphere of personal life activity. Each of these aspects requires special regulation [14; 223].

In the legal system, the family occupies a special place. It is recognized and protected by the state as a
social value, but it also functions as an element of legal relations. Family law establishes it as a special legal
institution that regulates personal and property relations between its members [15; 196].

In classical legal theory, the family is not a legal entity, yet it possesses legal capacity within the scope
of family relations. The subjects can be both the family as a whole (e.g., in cases of adoption, child-rearing)
and its individual members. The peculiarity of the family’s legal capacity lies in the combination of personal
non-property rights (such as the right to marriage, parenthood, upbringing) and property rights (such as joint
ownership and maintenance obligations) [16; 110].

The law primarily focuses on personal relationships (marriage, children, spousal duties), while the eco-
nomic activity of the family, according to researchers, remains insufficiently addressed. For instance, family
businesses, joint entrepreneurship by spouses, or the transfer of property complexes by inheritance are areas
where the boundaries between family and corporate law are blurred. The lack of comprehensive regulation
leads to conflicts — such as property division during divorce, family liability for business debts, and the pro-
tection of rights of family members not involved in entrepreneurship [17; 147].

Thus, the legal subjectivity of the family is limited: it is clearly defined in the realm of personal and fa-
milial relationships but does not fully reflect economic realities.

The Family as an Economic Subject. Traditionally, the family was considered primarily as a consumer
household subject in economics — a unit that forms demand, makes decisions on budget allocation, and in-
vests in the education and health of children. Human capital theory emphasizes that it is the family that cre-
ates, preserves, and transmits the main resources: labor, education, culture.

In modern conditions, the family increasingly acts not only as a consumer but also as a producer. This
can manifest in forms of family farming, handicrafts, small businesses, and family companies. These forms
combine labor, capital, and social connections within the family, creating a special model of economic ac-
tivity [18; 273].

Family entrepreneurship occupies a special place as an activity where business and family relationships
are inextricably intertwined. It has advantages (trust, continuity, long-term orientation) and risks (conflicts of
interest, blending personal and business matters). International practice shows that family companies are ma-
jor players in the economy (in some countries, up to 60—70 % of small and medium-sized businesses are
family-owned) [19; 431-436].
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A family accumulates not only material resources but also intangible forms of capital: human, social,
cultural, and entrepreneurial. All of this makes it a unique economic entity that cannot be reduced merely to
the role of a consumer. However, contradictions arise here: where do the boundaries between personal and
entrepreneurial life lie. How fair and effective is the regulation of family members’ participation in the busi-
ness? These questions point to the need for a balance.

Results

Family entrepreneurship represents a unique form of economic activity based on the interaction of fami-
ly members as both owners and participants in the business. Unlike conventional entrepreneurship, business
and personal relationships are intertwined in family entrepreneurship, giving it distinct characteristics. Fami-
ly entrepreneurship should not be reduced solely to family businesses: it is a broader and more dynamic phe-
nomenon, encompassing entrepreneurial activity initiated and supported by the family [20; 539-575].

The characteristics of family entrepreneurship include the involvement of family members in manage-
ment; concentration of capital within the family, generational continuity and inheritance of the business, and
the blending of personal and entrepreneurial roles (e.g., spouses as business partners, parents and children as
managers and heirs).

At the same time, family enterprises remain the “backbone of entrepreneurial economies”, and re-
searchers emphasize the growing interest in how families create, pass on, and transform entrepreneurial op-
portunities across generations [21].

Key functions of family entrepreneurship manifest in the combination of its economic and socio-
cultural nature. These include job creation and contributions to the development of small and medium-sized
enterprises, which allows family entrepreneurship to be viewed as a factor of regional and national sustaina-
bility (Anwar et al., 2023); the transmission of entrepreneurial skills and values from one generation to the
next, forming “succession capital”. Successful entrepreneurial families, as noted in the monograph Family
Entrepreneurship: Insights from Leading Experts (Springer, 2021), are focused not only on preserving the
business but also on developing family identity, values, and management mechanisms. Family entrepreneur-
ship is oriented towards the transfer of entrepreneurial skills and values from generation to generation, creat-
ing a distinct “succession capital”. According to Springer, successful entrepreneurial families focus not only
on continuing the business but also on reinforcing family values and management mechanisms. Maintaining
stability during economic crises is based on a high degree of intra-family solidarity. Studies show that family
businesses often demonstrate greater resilience in turbulent conditions compared to corporate structures.
Moreover, in rural areas, family entrepreneurship plays a stabilizing role by providing employment, preserv-
ing traditions, and maintaining social cohesion, thereby strengthening family bonds through joint activity,
which confirms the special social role of family entrepreneurship beyond its purely economic function [22;
101-106].

Despite its obvious advantages, family entrepreneurship is fraught with several issues: conflicts of in-
terest between family members, arising from differences in strategies and goals; difficulties in distinguishing
personal and professional spheres, leading to heightened tension; intergenerational disputes over business
development, especially in inheritance matters. Thiele notes that family constitutions, as a tool of «soft lawy,
help mitigate such conflicts; however, normative regulation remains weak, expressed by the absence of spe-
cific legal forms or status for family enterprises. In this context, Randerson emphasizes the need for legal
differentiation between family business and family entrepreneurship for more precise regulation. Special at-
tention in contemporary research is also given to the gender aspect: “gender expectations often limit the
recognition of women as full-fledged entrepreneurs, relegating them to supportive and “invisible” roles in the
family business. Thus, family entrepreneurship performs simultaneously economic, social, and cultural func-
tions, but its potential largely depends on adequate legal recognition and institutional support from the state.
In global practice, family businesses account for a significant portion of the economy: in Europe and the US,
up to 60-70 % of SMEs are family-based. In Kazakhstan and the CIS countries, family entrepreneurship is
developing but lacks a stable legal status. It mainly exists in the form of individual entrepreneurship, farms,
and limited liability partnerships (LLCs), where relatives serve as owners and managers” [19; 431-436].

Thus, family entrepreneurship becomes a vivid example of how a family simultaneously fulfills person-
al and economic functions. On the one hand, this strengthens its role in the economy; on the other, it creates
specific conflicts that require legal and social balancing mechanisms.
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Conclusion

The modern family emerges as a multilayered phenomenon: simultaneously a social institution, a legal
entity, and an economic subject. Its functions are undergoing profound transformations. The traditional focus
on collective values and the continuation of lineage is increasingly combined with trends toward individuali-
zation and the strengthening of personal rights of family members. These changes are directly reflected in the
family’s legal and economic status. The modern family is not only a union of close individuals but also an
economic unit, where personal relationships intersect with entrepreneurial activity, giving rise to specific
conflicts related to property, roles, intergenerational dynamics, and psychology.

Legal mechanisms for maintaining balance include prenuptial agreements, property division agree-
ments, shareholder agreements within family businesses, inheritance law, and the use of mediation. Social
and psychological mechanisms include intra-family agreements, a culture of open discussion, and the for-
mation of values based on trust and continuity. Harmony between the personal and the entrepreneurial en-
hances the resilience of both the family and its business, while imbalance can lead to the breakdown of both.

A unique situation is unfolding in domestic law: the term “family” is actively used in legislation, yet its
definition is not explicitly provided. In practice, the legislator allows each branch of law to interpret this con-
cept based on its specific regulatory objectives. However, a rigid legal definition of “family” introduces new
challenges: an overly broad interpretation deprives the term of legal clarity, while an unreasonably narrow
one restricts the real diversity of family forms. Previous attempts to define the family in normative terms
have often gone beyond a purely legal approach, incorporating sociological and ideological elements. The
multifaceted nature of the institution complicates the formulation of a unified definition that can simultane-
ously meet legal requirements and reflect the social essence of the family.

Viewing the family as an independent legal subject could help resolve this issue, and in our view, such
an approach is becoming increasingly relevant in today’s context.

It is now reasonable to consider the family as a holistic socio-legal institution, moving away from the
opposition between sociological and legal approaches. This perspective leads to the idea of recognizing the
family as an independent legal subject, which could help resolve a range of legal issues. However, this raises
a broader question — what are the boundaries and forms of interaction between the family and the state, and
to what extent is it beneficial for society and the state to recognize the family as an independent subject. The
importance of the family as a social phenomenon is unguestionable: it provides for the socialization of indi-
viduals, the satisfaction of basic human needs, and population reproduction. At the same time, the level and
objectives of its interaction with the state require further reflection, especially in light of the current trans-
formation of both family relations and state family policy.

Considering the family as a subject of law and economics reveals its dual nature. On the one hand, it is
a space for personal relationships based on trust, love, and mutual support. On the other hand, it becomes a
bearer of property interests and a participant in business and economic processes. The phenomenon of family
entrepreneurship clearly demonstrates this interweaving of dimensions: the personal and the economic are
closely connected, creating both new opportunities and new contradictions. The absence of clear legal regu-
lation, intergenerational conflicts, and blurred roles underscore the need to find effective balancing mecha-
nisms.

Balancing personal and entrepreneurial interests becomes a key condition for the family’s stability. This
balance is achieved not only through legal mechanisms but also through social and cultural practices based
on trust, consensus, and mutual responsibility. Such a balance is attained through both legal tools (prenuptial
agreements, corporate contracts, inheritance law) and through social and cultural practices—trust, continuity,
and conscious distribution of roles within the family. It is precisely the ability to combine the personal and
the entrepreneurial that makes the family a unique legal and economic subject. Harmonizing these spheres is
a key condition for the resilience of the family and its contribution to societal development.
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®. Abyranuesa, M. XKackaiipar

OT10achl KYKBIK IIeH 9KOHOMUKAHBIH Cy0ObeKTici peTiHjae:
JKeKe KIHe KICINKepJIiKk MyaeJIepAiH Tene-TeHairi

Makanaga oTb6ackl KYKbIK CyOBEKTICI MEH IKOHOMHUKAIIBIK KaTbIHACTApFa KaTBICYLIbI peTiHae Oip yakbITTa
KbI3MET €TETiH KYpIesi JKOHE KONl KBIPJIbl JJEyMETTIK HWHCTHTYT PETiHAe KapacThIPhUIAAbL. ABTOpIAp
OTOACHIHBIH CKDKAKTHl TAOUFATBIH aTal KepceTexdi: Oip jKaFbIHAH, OJ CEHIMIe, CYHiCIIEHIIUTIKKE KOHEe o3apa
KOJIZIayFa HETI3JeNreH JKeKe KAaThIHACTAp KEHICTIri; eKIiHII »XarblHaH, MYJIKTIK MYIICNEpIiH Heci jKoHe
NIAPYalIbUTBIK ~ KBI3METTIH  KATBICYHIBICHI  pETiHAEe KepiHemi. 3epTreylae OTOACBHIHBIH  KYKBIKTBHIK
CYOBCKTHBTLNI, OHBIH IIEKapanapbl MEH ICKe achlpy epeKIIeNiKTepi, COHIai-aK Ka3ipri KOFaMHBIH
TpaHCHOPMAIHSCH KaFIaibIHIAFbl YIKOHOMHUKAIBIK pesti TanaaHraH. OTOAChIHBIH JKEKE JKOHE KOCIIKEepITiK
eJIIIeM/Iepi apachIHIaFbl TEIIS-TEHIIK MACENIECiHe, 0JIap/IblH apachlHAaFbl KaWIIbIIBIKTAPAbl aHBIKTAayFa KoHE
onapbl YiecTipyliH MYMKIH TETIKTepiH i3[eyre epekiue Hasap ayaapbuiafbl. OTOACBUIBIK KOCITKEPIIKTIH
0TOACHIHBIH YKOHOMUKAIIBIK KBI3METIH XKY3ere achlpy HBICAHBI KOHE KOFAMHBIH TYPAKTHUIBIFBIHBIH MaHBI3/IbI
(hakTOpPHI peTiHAET1 MaHBI3IBLUIBIFEI aTaIl OTLIE/I].

Kinm ce30ep: oTGachl, dJIEyMETTIK MHCTUTYT, KYKBIK CYOBEKTICI, JKOHOMHUKA CYOBEKTiCi, MYJIIKTIK MYIEIIED,
0TOACBUIBIK KACIMKEPIIK, JKeKe KOHE LIapyallbUIbIK KYHABUIBIKTApABbIH Tere-TeHIIri, KOFAMHBIH TYPaKThI
JIAMYBIL.
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®. AbyraimeBa, M. XKackaiipar

CeMbs KaK CyObeKT NIpaBa ¥ YJKOHOMHUKH:
0aJIaHC JUYHBIX U MPeINPUHUMATEIHLCKUX HHTEPECOB

B craTtbe paccmaTpuBaeTcs ceMbs KaK CIIOKHBI U MHOTOIPAHHBIN COIMANBHBIA MHCTUTYT, BBIIOIHSFOLIMN
OJHOBPEMEHHO (PyHKIMU CyOBEKTa IpaBa U yJaCTHHKA SKOHOMHUYECKUX OTHOIIEHUI. ABTOp aKIEHTHPYET
BHUMaHHE Ha JBOWCTBEHHOHN NMPHPOJE CEMbU: OHA MpEACTaBiIAeT co00W MPOCTPAaHCTBO JMYHBIX CBS3EH, Oc-
HOBAaHHBIX Ha JOBEPUH, TIOOBU M B3aUMHOH IOJIEPKKE, H B TO 7K€ BPEMSI — HOCHUTEIS] UMYIECTBEHHBIX HH-
TEpECOB, BKIIOUECHHOTO B X03HCTBEHHYIO JIEATEIbHOCTh. AHAM3UPYETCs MpaBoBas CyOBEKTHOCTh CEMbH, €&
TPaHUIBl ¥ 0COOCHHOCTH peaM3alliy, a TakKe SKOHOMHYECKas pojb B YCIOBHSAX TpaHC(OPMAINH COBpe-
MeHHOTro obmectBa. Ocoboe BHUMaHHUE yreisieTcs mpobiieMe OaaHca MexX Iy THIHOCTHBIM M IpeIIPHHIMA-
TEJIbCKUM U3MEPEHUEM CEMbH, BBIABICHUIO IIPOTUBOPEUU MEXy HUMU U OUCKY BO3MOXKHBIX MEXaHU3MOB
ux cornacoBanus. Ilomu€pkuBaeTcs 3HaYEHHE CEMEHHOTO HpeINpHHIMATENCTBA KakK (JOPMBI peann3aniy
XO3sHCTBEHHOH (DYHKIIMH CEMBH ¥ BKHOTO (haKTOpa YCTOWYMBOCTH OOIIECTBa.

Kniouesvie crosa: ceMbs, COIMANBHBIN HHCTUTYT, CyOBEKT IIpaBa, CyObEKT SKOHOMHKH, HMYIIECTBCHHBIE NH-
Tepechl, CeMeifHOe NpeINpUHUMATEIbCTBO, OallaHC JHYHBIX W XO3SWCTBEHHBIX LEHHOCTEH, yCTOHYHMBOE
pas3BHUTHE O0LIECTRA.
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HNHCTUTYT KOHPUCKAIUM B IPAXKIAHCKOM IpaBe:
Ka3aXCTAHCKUU U MEKIYHAPOAHBIH ONBIT

Ienpro nccnenoBaHus SABIAETCS aHAIN3 PABOBOM MPHUPOJIBI, CTPYKTYPHI U (DYHKIIMOHAIBHBIX 0COOCHHOCTEH
MHCTHTYTa BO3BpaTa HE3aKOHHO NMPHOOPETeHHBIX akTHBOB B PecnyOnmke Ka3zaxcran B KOHTEKCTE MeXIyHa-
POIHBIX MOJIXONOB K KOH(MUCKAIMU Oe3 BEIHECEHNS! OOBHHHUTEIBLHOTO IIPUTOBOpa. 3agadell paboTHl SIBIIeTCS
OIIpe/IeNICHNEe MeCTa Ka3aXCTAaHCKOTO MEXaHHW3Ma CPeIH CYIISCTBYIOIIUX MoJelied KOH(MHCKAIMU M OLCHKa
CTEINEHH €ro COOTBETCTBHS MEXIYHApOJHBIM CTAaHAApPTaM B cepe MPOTHBOACHCTBHSA HE3aKOHHOMY oOora-
MeHNI0. MeTOJONOrHYIeCKyl0 OCHOBY MHCCIEIOBAHUS COCTABISIOT CPABHUTEIBHO-TIPABOBOH, (OpMAaIbHO-
IOPUANYECKUH, HCTOPUKO-MPABOBOIl I CHCTEMHBIH METOJBI, a TAK)XK€ aHAIN3 MEXIyHAPOAHBIX U HAIlHOHANb-
HBIX HOPMATHBHBIX aKTOB M HAYYHBIX HCTOYHUKOB. Takoi KOMIIJIEKCHBIN IT01X0/ 0OecIieynBaeT IeT0CTHOCTh
1 00BEKTHBHOCTH IIPABOBOTO aHAM3a. B pe3ynbraTe yCTaHOBIEHO, YTO MEXaHU3M, 3aKPEIUICHHBIH 3aKOHOM
«O BO3BpaTe TOCYAAPCTBY HE3AKOHHO IIPHOOPETEHHBIX aKTHBOBY, 10 CBOUM IPU3HAKaM OTHOCUTCS K MOJEIH
KOHQUCKAIlUK COCTOSTHHSI HEOOBSICHUMOTo IpoucxXoxkieHus. OH XapakTepu3yeTcsi OrpaHHYeHHEM Kpyra
CyOBEKTOB, BO3MOKHOCTBIO JOOPOBOJIFHOTO BO3BpaTa MMYIIECTBA, IPUMEHEHHEM OOECICUHTENBHEIX Mep U
nepepacnpeseneHneM OpeMeHH mokasbiBaHus. CIenaH BBIBOJ, YTO COBPEMEHHAsl Ka3aXCTaHCKas MOJEIb
HpeCcTaBIsieT co00H HAMOHANBEHO AJANTHPOBAHHBIA MEXaHM3M T'PaKIAHCKO-IIPAaBOBON KOH(HCKALUH, OT-
paXXaloIIUH TMepexo]] OT KapaTeIbHOTO MOAX0/a K IPEBEHTHBHOMY PETYINPOBAHHUIO UMYIIECTBEHHBIX OTHO-
mennil. Ee pa3BuTre criocoOCTBYeT yKpeIUIeHHIO JOBEpHUs OOIIECTBa K MPABOCYAUIO U COBEPIICHCTBOBAHUIO
CHCTEMBI BO3BpATa aKTUBOB.

Knrouesvie cnosa: npaBo COﬁCTBeHHOCTI/I, BO3BpaT aKTHUBOB, KOH(l)I/ICKaLII/IH, aKTHBBI HEOOBSICHHUMOTO Tpouc-
XOXK/ICHU, r‘pa)K[[aHCKO-HpaBOBOﬁ MEXaHHU3M, KOppyIuusd, KOH(l)I/ICKaL[I/Iﬂ 0e3 0OBHHUTEIILHOTO IpuUroBopa,
pacupeHHas KOH(bPICKaHHH, HyGJ'lI/I'-IHHﬁ HUHTEPEC, UMYILIECTBEHHASA OTBETCTBECHHOCTD.

Beeoenue

CoBpeMeHHOE 00IIECTBO MPEIBSIBISET TOCYJAPCTBY BO3PACTAIOUIMN 3aripoc Ha 3P PEKTHBHBIEC MPaBO-
BbI€ MEXaHU3MbI MPOTUBOJCUCTBHSI HE3aKOHHOMY OOOTaIlIeHUI0 M BO3BpaTa aKTHBOB, BBHIBEJICHHBIX H3 Jie-
rajgpHOro o6opota. OHNUM U3 TaKUX MHCTPYMEHTOB SIBJISIETCSI HHCTUTYT MPXXJAaHCKOM KOH(pHUCKauuu (anee
— IPaXJaHCKO-IIPaBOBON MEXaHHU3M), KOTOPBIH HpeaycMaTpUBAET BO3MOXHOCTD U3bSITHS UMYIIECTBA HE3a-
BHCUMO OT HaJM4Hs OOBHHUTEIHHOTO MpHUroBopa cyna. B KaszaxcraHe naHHBIN MHCTUTYT pa3BuUBacTCs Ha
¢one ycunenHoro BHHUMaHus llpe3nzeHTa K BompocaM BOCCTaHOBIICHHS CIPaBEUIMBOCTU M OOECICUEHUS
npo3paudoctu. Kak ormerun K. -JK. TokaeB B Ilocnanuu Hapony Kazaxcrana 2025 roga: «['eHepanbpHas
MPOKyparypa XOpoIlo nopadoTaia ¢ BIaJIeNbllaMi HE3aKOHHBIX aKTHBOB, B Ka3Hy BO3BpallleHO okoio 850
MUJUTHAPIOB TeHTe. DTH CPEACTBA HAIIPAaBJIEHBI HAa BO3BEJEHHUE IECATH IIKOJ M YETBIPEX CIIOPTHUBHBIX CO-
OpY>KEHUH, CTPOUTEIHCTBO U MOAECPHU3AIMNIO 235 00BEKTOB 3/IpaBoOXpaHeHus u 177 00bEKTOB BOJHOW WH-
¢bpactpykType» [1].

OdunmanbHas cTaTHCTHKA TOJATBEPIKIaeT MaciiTad MpeAIpUHUMaeMBbIX YCUIIHK, yKa3biBasi Ha TO, 4TO
«C cyOBEKTOB OJIMTOIIOJINI B3BICKAHO CBBIIIE 1,3 TpriuIHoHa TeHrey [2].

MupoBo# ONBIT AEMOHCTPUPYET, YTO PACCMATPUBAEMBI MEXaHU3M BBICTyNaeT 3PHEKTUBHOU albTep-
HATHBOM YTOJIOBHO-IIPABOBBIM MepaM OOphOBI C HE3aKOHHBIMH J0XOoJaMu. Mpnanmus, BenmukoOpuranws,
Uranus u CILIA Hakonuiv 3HaYUTENILHBINA OBIT €0 NPUMEHEHUs], BEIpaOb0TaB pa3inuHbIe MOJIENIN U TIPaBo-
Bble Moxobl. Kazaxcran, onupasce Ha 3TH IpuMepsl, GOPMHUPYET COOCTBEHHYIO MOJIEIb, aJallTUPOBAHHYIO
K HAaIlMOHAJIBHBIM NPABOBBIM M COLIMANBHBIM peaiusM. VcciemoBanue mMpaBoBOM MPUPOIBI TaHHOTO MeXa-
HU3Ma, OCOOCHHOCTEH ero HOPMAaTUBHOTO 3aKPEIUICHUS U MTPAKTHYECKOTO PUMEHEHHS SIBISIETCS HEOOX 0T~
MBIM YCJIOBHEM [yl IOHUMAaHUS TEPCIEKTUB Pa3BUTHS MHCTUTYTA TPaKIaHCKO-TIPaBOBOM KOH(MUCKALMK U
OTIpEETIEHNS] €r0 ONITUMANIBHBIX TapaMETPOB B HALIMOHATILHON IIPaBOBOM CUCTEME.

* Aerop-koppecnonnent. E-mail: 037Nurdaulet@gmail.com
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Lenpio MaHHOTO HCCIENOBAHUS 3aKIIOYACTCS B IMPOBEICHUM CPaBHUTEIBHOIO aHalM3a MEXaHHU3Ma
TpaXXTaHCKO-TIpaBOBOM KoH(ucKanuu B Kazaxcrane m 3apyOeXHBIX CTpaHaxX, a TaKKe B ONpPEACICHHE €ro
MPaBOBOU NPUPOJILI U HAIPABJIECHUHN JadbHEUILIEr0 pa3BUTHSL.

Memoowt u mamepuanst

HccnenoBanne 0CHOBaHO HA MIPUMEHEHUH KOMIUIEKCHOI'O METOAOJIOTHYECKOTO MOX0/1a, COYETAIOIETO
aHaJM3 HOPMATUBHBIX AaKTOB, CPaBHUTCIIBHO-TIPABOBOM METON, HCTOPUKO-IIPAaBOBOH M CHCTEMHO-
CTPYKTYpHBIH aHanu3. OCHOBY SMITUPUYECKOH 0a3bl cocTaBMIM MoJoxkeHus1 3akoHa Pecnyonukn Kazaxcran
«O BO3BparTe rocyaapcTBy HE3aKOHHO MPUOOPETEHHBIX aKTUBOBY», | paxknaHckoro konekca Pecmyonuku Ka-
3aXCTaH, a TAKKE MEKIyHAPOIHbIE JOKYMEHTHI U 3aKOHOJATEIbHbBIE aKThl 3apYOEKHBIX TOCYAApCTB, PEry-
JUPYIOLINE aHAJOIMYHbIC HHCTUTYTHI. 1Ipy MOArOTOBKE CTaThU M3y4EHBl HaydHbIE MyOJIMKAlUU U JOKTPH-
HaJbHBIE MCTOYHHMKH, OTPaXKaroIlle TEOPETHUYECKUE MOAXOAbl K MHCTUTYTY M MEXaHHU3MaM IpakJaHCKO-
IIPaBOBOM KOH(UCKAIIMU 1 BO3BpaTa HE3aKOHHO ITPUOOPETECHHBIX AKTHBOB.

CpaBHUTENBHO-TIPABOBOM METOJ MPUMEHEH IJISl COIOCTAaBJICHHUS Ka3aXCTAHCKOW MOJEIH MEXaHHW3MOB
IpaXJaHCKO-IIPaBOBOM KOH(HCKAIIMK ¢ MEXaHU3MaMHU, JICHCTBYIONIMMH B APYTHX rocyaapcTBax. Mcropuko-
MPaBOBOH TMOAXO] TO3BOJIUII HMPOCIEINTh SBOJIONHMI0 KOHPHUCKALMU OT YTOJIOBHO-TIPABOBOW MEPHI K caMo-
CTOSITETILHOMY I'PaKJaHCKO-IIPABOBOMY MHCTHUTYTY. CHCTEMHBIN aHaan3 o0ecrieun BISIBJICHHUE B3aUMOCBS-
3eil MeX/1y BUJIaMU IPUMEHSIEMBIX MEXaHU3MOB.

Takol MoAXO0I MO3BOJNMI PACCMOTPETh WHCTUTYT TPaKJaHCKO-MPaBOBOM KOH(HCKAIMM KaKk MHOTO-
YPOBHEBOE SIBJICHUE, BKIIIOYAIOLICEe HOPMATHBHBIN, JOKTPUHAIBHBIN U MPAKTUKO-OPUEHTUPOBAHHBIN acIeK-
TBI.

Pesyromameot

Ha ocHoBe aHanmu3a MeXAyHapOIAHBIX UCTOUHUKOB MOJENN KOH(HCKAMK O3 BBIHECEHUS] OOBHHUTENb-
HOTO TIPUTOBOpPa MOTYT OBITh KiacCH(UITMPOBAHBI 1O Py KputepueB. Tak, B moknane EBporeiickoil xo-
muccun 2019 roma npeaniokeHa TUMONOTHS, BKIIOYAIOIIAs YeTHIPE OCHOBHBIC MOJICIIH:

a) KjIaccuyeckas KoHpHcKalus 0e3 MpUroBopa, NpuMeHseMasi B ClIydasx, KOrja BhIHECEHHUE OOBUHU-
TEJIFHOT'O PEIICHHUs] HEBO3MOXKHO;

b) paciupeHHas KOH(pHUCKAIINS;

C) MMPOU3BOJICTBO MO BEIIHOMY HCKY;

d) koH}uCKaIMI IMYIIECTBA HEOOBSICHIMOTO MPOUCXOXKACHUS [3].

IIpu 3TOM clieayeT YeTKO pa3rpaHUyYMBaTh MOHATHS «PACIIMPEHHAs KOH(OUCKAIMA» U «KOH(UCKALMS
0e3 BbIHECEHUs] OOBHHUTEIHLHOTO TIPUTOBOPAY, MOCKOJIILKY OHU OCHOBaHBI Ha Pa3IMYHBIX MPABOBBIX MPEJIIO-
CBUIKax M MPOLECCYAIbHBIX yCIOBUSIX.

B noxnyskre (¢) mynkra 1 cratbu 54 Konsenin OOH npoTus koppyrmimu [4] 3akperuisiercst BO3MOX-
HOCTh IPUMEHEHHS KOHPUCKAIIUHN «B OTCYTCTBUE MPUTOBOPA B PaAMKaxX YrOJIOBHOTO MTPOU3BOJICTBaY. JlaHHas
(hopMyITHpOBKa OXBAaTHIBAET CUTYaIlUH, IIPU KOTOPBIX JIMILYy TPEABSBICHO OOBHHEHHE, OJTHAKO B pe3yJbTaTe
cyaeOHoro pa3OupaTenbcTBa OOBUHUTENBHBIA IPUTOBOP HE BHIHOCHTCSA. Peub uaeT, npexie Bcero, o ciyda-
SIX, KOTJ[a YTOJIOBHOE TIPECIIEJOBAHNE HE MOXKET OBITh 3aBEPILEHO B CHIIy OOBEKTUBHBIX IPUYMH — HAaIpH-
Mep, BCIEJICTBHE CMEPTH OOBUHIEMOTO JIUOO €ro YKIOHEHHS OT MPaBOCY/AUS MOCIie TPeAbsBICHUS] 0OBUHE-
HUSL.

Taxum 00pa3om, KOHPHCKaIs 0e3 BBIHECEHUS! OOBHHUTEIHLHOTO PUTOBOPA MPEICTABISIET COO0H Mepy
MMYIIECTBEHHOTO XapakTepa, MPUMEHSIEMYIO MTPH OTCYTCTBHHU CY/IE€OHOTO PelleHns O BUHOBHOCTHU JHmna. B
OTJIHYKE OT KOHPUCKaIuK 0e3 MPUTroBOpa, paciiMpeHHas KOH(PHUCKAIUS HAIpaBJieHa Ha U3BITHE HE TOJIBKO
HUMYIIIECTBA, HEMOCPEACTBEHHO CBA3aHHOTO C MPECTYIICHHEM, HO U aKTUBOB, IPOUCX0KICHHE KOTOPBIX 00-
BUHSIEMBI HE MOXKET MTOJITBEPAUTH 3aKOHHBIMH UCTOYHUKAMH.

B cBsi3u ¢ 5TUM B HayyHOM W NPaBONPUMEHUTENIBHOW JIMTEPATYypE OTMEUAETCs, YTO PACIIUPEHHYIO
KOH(HCKALMIO 11eTIecO00pa3HO paccMaTpUBaTh KaK CaMOCTOSITEIbHBINA MPAaBOBOM MEXaHNU3M, OTJIMYAIOLIUNACS
OT MHCTUTYTa KOH(HUCKAIIMU O3 BEIHECEHHsI OOBHHUTEIBLHOTO IpUrosopa [5; 5].

Konduckanus, ocymectpisiemast 6e3 BEIHECEHHST OOBHHUTEILHOTO MPUTOBOPA, HEPEIKO XapaKTepH3y-
€TCsl KaK MPOM3BOJCTBO 0 BEIHOMY HCKY, TP KOTOPOM MPEAMETOM JOKA3bIBAHUS BBICTYIIAET HE CTEIEHb
BHHBI KOHKPETHOTO JIMIIA, a 3aKOHHOCTh ITPOUCXOKJIEHHUSI UMyLIecTBA. Takol MOAXOJ OTpa)XaeT CyTh MOJe-
JIeH, IPUMEHSIEMBIX B psifie FOCYJapCTB, NIPEXKIE BCET0 B CTPaHaX aHITIOCAKCOHCKOM IPaBOBOM CHCTEMBI, Ilie
[OJTIy4MJIa Pa3BUTHE KOHLEMIMS MEXaHU3Ma I'PaskIaHCKO-IIPaBOBOI KOH(PHCKALUU HE3aKOHHO IPUOOpETeH-
HBIX aKTHUBOB.
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Bwmecte ¢ Tem, nonoxenust ctateu 54 Konsenuun Opranuzanun O0beaunHeHHbIX Haruii npotus xop-
PYILHMH HE UCKIIIOYAI0T BO3MOXKHOCTH MIPUMEHEHUS! KOH(QHUCKAMY HA OCHOBAHUM CBSI3U MMYIIECTBA C KOH-
KPETHBIM JIMLIOM, €CJIM TaKasi 3aBUCUMOCTb IIPAMO MIPEIYCMOTPEHa HAllHOHAIBHBIM 3aKOHOJATENbCTBOM. DTO
CBHUIIETENBLCTBYET O THOKOCTH MEXKAYHApOJHO-TIPABOBOTO PETYINPOBAHHS, JOMYCKAIOIIET0 COYETaHHE Belll-
HO-TIPaBOBOTO ¥ IEPCOHAILHO-TIPABOBOrO MOAXO0B K OOpaIleHHI0 HE3aKOHHBIX aKTUBOB B 10X0Jl rocyaap-
CTBa.

Ha nepBomM stane knaccuukanuy NpUHATO pa3inyarh ABa 0a30BbIX MOAX0Ja — B 3aBUCHMOCTH OT TO-
ro, OCYyIIEeCTBIsIeTCsl I KoH(pucKkanusi 0e3 BhIHECEHHs OOBHHUTEIBHOTO NMPUTOBOPa B PaMKax YrOJOBHOTO
CYZOIPOM3BOACTBA WM BHE €r0 MPENENIOB, B HOPSIKE IPAXXIAHCKOTO JH00 aIMUHUCTPATUBHOTO IIPOU3BOJ-
cTBa. XOTs JaHHOE Pa3IW4Me HE SABIAETCS NPUHLUINAIBHBIM B JOKTPUHAIBHOM CMBICIIE, OHO UMEET 3Haue-
HUE JUIS OTIpeIeNIeHHs MPOLIeCCYaNbHBIX TapaHTHH U CTAHIApTa 3alUTHI IPaB COOCTBEHHOCTH, MPUMEHUMBIX
B Ka)XJIOM KOHKPETHOM CIIy4ae.

B psane rocyzapcTs Ha 3aKOHOJATEILHOM YPOBHE MPSAMO 3aKPEIIIETCs], YTO KOH(UCKAIMs, OCYLIeCTB-
nsiemasi 0e3 BBIHECEHHMS OOBMHHTEIHLHOTO MPUTOBOPA, HOCUT IpakJaHCKO-TIPaBOBOW xapakrtep. [lomoOnas
MO/IeJIb XapaKTepHa MPEX e BCEro IS CTPaH aHITIOCAKCOHCKOI IIPaBoOBOil cucTeMsl! [6], riie oHa opraHu4HO
BITMCHIBACTCS B TPaIULIMOHHBIE IPUHIMIIB IPABOBOI KyJIBTYPbI U CyACOHON MPAKTHUKH.

B To e Bpems B mocienHHe TOAbl HAOIIOAAeTCs YCTOMUMBAs TEHACHIUA K PaclpoCTPaHEHUIO TpakK-
JAHCKO-TIPaBOBOTO MEXaHW3Ma KOH(PHUCKALWU U B TOCYJapCTBaX, MPUHAIICKAIIMX K UHBIM IPABOBBIM CHC-
TeMaM. DTO CBUAETENBCTBYET O €r0 YHHBEPCAJIbHOCTU M CIOCOOHOCTH aJalTHPOBATHCA K PAa3IMYHBIM IIpa-
BOBBIM M HMHCTUTYLMOHAJBHBIM YCJOBHUSM IIPHU PELICHUH 3aJad 110 BO3BPATy HE3aKOHHO NMPHUOOPETEHHBIX
AKTHBOB M YKPEIUICHHUIO MPUHIUIIOB TOOPOCOBECTHOTO BIAJICHUS IMYILIECTBOM.

CymHoCTh MOJOOHBIX MEXaHW3MOB 3aKJIOYAETCSl B yCTAHOBJIEHUH T'OCYIAPCTBEHHOIO KOHTPOJIS Hax
HUMYIIECTBOM U aKTHUBAaMH, UMEIOIIMMH MPEAIOIaraeMyto CBsi3b C IPECTYIHON ACATEIbHOCThIO, HE3aBUCUMO
OT MPUBJICUYCHHST KOHKPETHOTO JIMIIA K YTOJIOBHOM OTBETCTBEHHOCTH. B 3TOM cityuae npeaMeToM KoH(UCKa-
LMY BBICTYNAeT UMYIIECTBO HE3aKOHHOTO MPOUCXOXKAEHUS, YTO MPEeAOINpeaeseT BeUHO-TIPaBOBOM Xapak-
TEp COOTBETCTBYIOILETO ITPOM3BOCTBA.

Ecnu nporcxokeHrne akTHBOB BhI3bIBAET 0OOCHOBAaHHBIE COMHEHHUSI, B OTHOIIEHHH HUX MPUMEHSIOTCS
Mepbl o0ecrieueHnss — apecT WM WHBbIE orpaHuueHHs. [lociie 3Toro coOCTBEHHUKY MPENOCTaBISETCS BO3-
MO>KHOCTb J0Ka3aTh 3aKOHHOCTh ITPHOOPETEHH UMYILECTBAa U OTCTOSTH CBOM MMYILECTBEHHBIE IIPaBa B CY-
neOHOM mopsake. ['ocynapcTBeHHBIE OpraHbl, Kak NpaBHIIO, 00ECIIEUMBAIOT IMyOJIMYHOE YBeAOMIICHHE 00
apecTe UMYIIECTBA COMHHUTEIHHOTO MPOUCXOXKACHUS, YTOOBI MOTEHIUANBHBIE BIIAAEIbIBI MOTJIH 3asBUThH
CBOU IIpaBa Ha Hero. B ciydyae, eciin Takoe oOpallieHue He MOCTYNaeT UM TpeOOBaHuUS 3asBUTENS OTKIIOHS-
FOTCSI CyJIOM, UIMYILIECTBO MOJUIEXKHUT OOPAIIEHHIO B JOXO/ TOCY1apCTBa.

JlaHHBII MeXaHU3M UMEET TPaKIaHCKO-TIPABOBYIO NMPUPOAY, MTOCKOJIBKY Pa3bUpaTeIb-CTBO MO BOIIPOCY
MIPOMCXOXK/IEHUSI UMYIIECTBA M OIIEHKA JI0Ka3aTeIbCTB €r0 3aKOHHOCTH OCYIIECTBIISIOTCS B paMKax Ipax-
JAHCKOTO CYAONPOM3BOACTBA C NMPUMEHEHWEM CTAaHAAPTOB JOKA3bIBAHUS, XapAKTEPHBIX Ui IPaXKIAHCKHX
nen (Harpumep, «0allaHC BEPOSITHOCTEWN).

Ha 3akoHOaTensHOM ypOBHE B HEKOTOPBIX T'OCYJapCTBaX pealin3yeTcs WHas MOEINb, MPU KOTOPOii
KoH(pHCKaus 0e3 BBIHECEHUs] OOBHHUTENBHOTO IPUTOBOPA COXPaHSET TECHYIO CBsI3b C YTOJIOBHBIM IpOIEC-
COM, BBICTYIasi HE KaK CaMOCTOSTEIbHOE TPaKJAHCKOE MPOM3BOACTBO, a KaK ajJbTepPHATHBHAS Mepa B paM-
Kax yroJIOBHOTO jiesia. B Takmx mpaBOBBIX CHCTeMax JaHHBIM MEXaHU3M PacCMAaTPHBAETCA KaK 3aMeIIatonias
(dbopma KOHpHUCKANINY, IPUMEHSIEMasi B UCKITIOUUTEIBHBIX CITy4YasiX, KOT/Ia BEBIHECCHHE OOBHHUTEILHOTO TIPH-
rOBOpa OKa3bIBAETCSI HEBO3MOKHBIM 110 OOBEKTHBHBIM HJIM MPOLECCYaTbHBIM TPUIMHAM.

Peub ujer, B 4aCTHOCTH, O CHTYaIUsIX, KOTJIa YTOJIOBHOE TPECIIeIOBAHNE HE MOXKET ObITh HHUIIMAPOBA-
HO WJIM TPOAOJKEHO B CBSI3M CO CMEPTHIO MOJ03PEBAEMOTO, €r0 CKPBITUEM OT MPABOCYIUS, UCTEUEHHUEM
CpOKa JIaBHOCTH WMJIM MHBIMH OOCTOSITEIBbCTBAMHM, HPEISTCTBYIONIMMHU MOCTAHOBICHUIO MPHUroBopa. B 3tux
cilydyasix KOH(pHCKaIMs IPUMEHSETCSl B OTHOLIEHUH UMYIIECTBA, B OTHOLLIEHUH KOTOPOTO YCTAaHOBJIEHA CBSI3b
C TIPOTHBOIPABHOMN NEATENbHOCTHIO, HECMOTPSI HA OTCYTCTBHE OKOHYATENBHOTO Cy€0HOr0 pPemieHus! O BU-
HOBHOCTH JIHLA. Tako# moaxo MOo3BOJISIET COXPAaHATh OaJaHC MEXIY MPUHLIMIIOM NPE3yMIIMNA HEBUHOBHO-
CTH ¥ MyOJMYHBIM MHTEPECOM TOCyIapCTBa B U3BSTHU aKTHBOB, IPOMCXOKAECHUE KOTOPBIX MOJATBEPIKICHO
JI0Ka3aTeNIbCTBAMHU, COOPaHHBIMH B PaAMKaxX yTrOJOBHOTO TIPOU3BOJICTBA.

B pamkax Konseniurn OOH npotuB koppymimu KoH(puUcKanus 06e3 BEIHECEHUS! 00BUHUTEIBHOTO TPH-
roBOpa paccMaTpUBAETCS MPEUMYLICCTBEHHO KaK ajJbTEPHATHUBHBI WHCTPYMEHT IO OTHOLIEHHUIO K KIJIACCH-
94eCKOH YroJIOBHO-IIPAaBOBOW KOH(HMCKAIMHU, IPU3BAHHBI 00€CIIEYNTh BO3BPAT HE3aKOHHBIX aKTHBOB B CIIy-
Yasx, KOIJla YroJIOBHOE OCYXJIEHHUE JHLa HeBO3MOKHO. Takoil noxxoxn He HCKIto4aeT 0oJiee MIMPOKOH Tpak-
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TOBKH, TIPY KOTOPOH KOH(HCKAIMS BHICTYIIACT B KAUECTBE CAMOCTOSTESIILHOM MTPAaBOBOM MEPhI, HE 3aBUCSINECH
OT MCXOJa YTOJIOBHOTO JIeNla ¥ HANPaBICHHOW HCKIIOYUTEIHFHO HA BOCCTAHOBJICHHE 3aKOHHOCTH UMYIIIECT-
BEHHOT'0 000poTa.

B oraensHbIx topucaukiusax (Hanpumep, @paniuu [7], Yexuu [8], Kanazae [9]) konduckaus 6e3 npu-
TOBOpA BCTPOEHA B YTOJIOBHO-TIPOIECCYATBHYIO CHCTEMY M PUMEHSIETCS B paMKaX y>K€ Ha4aToro YTOJOBHO-
T'0 TIPOM3BOJICTBA, €CJIM OHO HE MOXKET OBITH 3aBEPIIECHO BBIHECEHHEM MPHUTOBOPA MO OOBEKTUBHBIM IPHUIH-
HaM — CMEPTH OOBHHSEMOT0, €ro OErCTBa, UCTCUEHUS CPOKa JABHOCTH U T.II.

TakuMm 00pa3oM, B YKa3aHHBIX FOPUCIUKIUAX KOH(PHUCKAIMs 03 MPUTrOBOpa BHIMOIHIET KOMIICHCATOP-
HO-TIPEBEHTUBHYIO ()YHKITHIO, COXPAHSS CBS3h C YTOJOBHBIM MPOIIECCOM, HO HE TpeOys MpU3HAHUS JIUIIA BH-
HOBHBIM. DJTOT MEXaHH3M II03BOJIAET TOCYJAapCTBY PEaM30BaTh MPHUHIUI HEOTBPATHMOCTH IMOCIEACTBHU
HE3aKOHHOTO 00OTalleHus Jake MPHU HEBO3MOKHOCTH YTOJIOBHOTO HAaKa3aHUs, o0ecreunBas OalaHC MEKIY
3aIIUTON TIpaB COOCTBEHHHUKA M WHTEPECaMH IIPABOCY IS

Obcyscoenue

B psine rocynapctB koHpucKkanysi 6e3 BhIHECEHUS! OOBHHUTEIBHOTO MPUTOBOPA PACCMATPUBACTCS Kak
aNbTEPHATUBHBIN MHCTPYMEHT YTOJIOBHOTO MPABOCYIUS, MpeIHA3HAYCHHBIN U1 CUTyallui, Kor/ia IpoBejie-
HHE MOJHOr0 YrOJIOBHOI'O IPOLECCa WM BRIHECEHHE IIPUTOBOPA OKA3bIBAETCS HEBO3MOKHBIM. HecMoTpst Ha
TO, YTO MOJOOHBIE MPOLEAYPH! (POPMaANBLHO 3aKperieHBl B paMKax YroJOBHO-TIPABOBOM CUCTEMBI, OHH 00J1a-
Jal0T OTHOCUTEIFHOW CaMOCTOSITEIbHOCTBHIO M HEPEJKO COUeTaloT B ce0e 3JIeMEHTHI I'PakJaHCKOTO CYI0-
MIPOU3BOJCTBA.

Tak, B I'epmaruu u IlBeiinapuu [10] koH}HCKAIIMOHHBIC MPOU3BOICTBA MHHIUHPYIOTCS OpraHaMy,
YIOJTHOMOYEHHBIMU Ha BEIEHUE YTOJOBHBIX JeNl, 1 pacCMaTpUBAIOTCS CyJAaMH YTOJIOBHOM IOPUCAMKIIUH.
OnHako npu 3TOM NPUMEHSIOTCS TPAKIAHCKO-TIPOLECCYAbHbIE MPUHLHUIIBI — HAIPUMEP, B YACTU J10Ka3bI-
BaHUS IPOUCXOXKCHISI IMYIIECTBA U 3alTUTHI TIPaB JOOPOCOBECTHBIX BIIA/ICTIHIIEB.

Kpowme Toro, Takue Mepbl MOTyT IPUMEHSTHCS HE TOJIBKO B CUTYallUsAX, KOTJa YTOJIOBHOE Ipecie10Ba-
HUE HEBO3MOXKHO (HAallpHMep, B CBSI3H CO CMEPTHIO TOJ03PEBAEMOro), HO M JI0 BO30YXKIACHUS YrOJIOBHOTO
JieJia — TpY HAJIMYMHA OCHOBAHWM I0JIaraTh, YTO MMYIIECTBO UMEET HEe3aKOHHOe npoucxoxaeHue. [1omo0-
Has MpaKkTHKa MO3BOJISET TOCYAApCTBY JAEWCTBOBAThH MPEBEHTHUBHO, MPEAOTBpalias yTpaTy WIH COKpBITHE
AKTHUBOB, TOTEHLIMAIBHO MMOJIEKAIUX BO3BpATy.

B oTaenpHBIX cTpaHax pa3paboTaHbl THOPHUIHBIE MOAETH KOH(HCKAUK 0e3 BBIHECEHHS] OOBUHHUTEIb-
HOT'O MPUTOBOPa, KOTOPbIE HE YKJIAABIBAIOTCS B TPAJULUUOHHBIE PAMKU HU TPAKIAHCKOIO, HU YIOJIOBHOTO
MIPOM3BOACTBA. Taknue MOJIENN 3aHUMAIOT MTPOMEKYTOUHOE MOJI0KEHUE MEKIY STUMH CHUCTEMaMH, coueTas B
cebe AIIeMeHThI 00eHX.

Tak, nHanpumep, B Utanun u Ha Ky6e [10] peanusyercs Tak Ha3bIBaeMblii aIMUHUCTPATHBHO-TIPABOBOM
MOJIX0/I K M3BATHIO HE3aKOHHO MPUOOPETCHHBIX aKTHUBOB, MPEJIOJIararolliii BO3MOKHOCTh KOH(UCKAIINU
HE3aBUCUMO OT YTOJIOBHOI'O IIPECIIEIOBAHUS, HO IIPY ATOM COXPAHSIOIINANA OIIPEIEIEHHYIO CBSI3b C YTOJIOBHO-
MIPaBOBOM cpepoil — B YaCTHOCTH, TPHU OLEHKE MPOUCXOKICHHUS UMYIIECTBA H YCTAHOBJICHUHN JOKa3aHHO-
CTH €r0 HE3aKOHHOT'O XapakTepa.

CymHOCTh TaKMX aJMUHUCTPATUBHBIX MOJENel 3aKI0YaeTcs B TOM, YTO OHM HamNpaBJIEHBI MPEXe
BCEro Ha obecrieuyeHne MyOJIMYHBIX MHTEPECOB TOCYJapCTBa M BOCCTAHOBJICHUE 3aKOHHOCTH MMYILECTBEH-
HBIX OTHOILIECHUI, a He HA HaKa3aHWe BUHOBHOTO JIMIA. B 3TOM cMbICiIe OHM MPEACTaBIISIOT COO0H QyHKIMO-
HaJIbHBIH KOMIIPOMMCC MEXKIY IPaXKIaHCKOH W yroJIOBHON KOH(pHUCKaIMeH, M03B0Iss 3PGEKTUBHO pearnpo-
BaTh Ha CITy4ad HE3aKOHHOTO 00OTaIlleHUs JIaKe TIPH OTCYTCTBHH CYJIcOHOTO TIPUTOBOPA.

Hapsiny ¢ 3TuM, B OTAENBHBIX IOPUCIUKINAX MPEAYCMOTPEHBI IIPABOBBIE MEXAHU3MBI, JOIYCKAIOLINE
MpUMEHeHne KOH(UcKanuu 0e3 BBIHECEHWS OOBHHUTENFHOTO NMPUTOBOpPA HE TOJNBKO B CHUTYallMAX, KOT/a
YIOJIOBHOE MPECIIENOBAHNE ITPABOHAPYLIUTEINS HEBO3MOKHO, HO M B CIIy4asiX, KOTJa HE3aKOHHOE ITPOUCXO0XK-
JICHHE aKTUBOB MOJTBEP)KIAETCS HE3aBUCHMO OT YCTAaHOBIJICHHsI BUHBI KOHKpeTHOro nuna. [logoOusiil moa-
XOJ1 pealn3oBaH, HapuMep, B 3akoHonarenscTBe JlatBum [10], rae pemaromee 3HaueHne numeeT He (akT
COBEpIICHUA MPECTYIJICHHS, a TOKa3aHHOCTh KPUMHUHAJIFHOTO UCTOYHHUKA UMYIIIECTBA.

Takum 06pa3oM, B HIOZOOHBIX CHCTEMAax aKLEHT AeJaeTcsl Ha OLIEHKE MIPaBOBOIO CTaTyca aKTUBOB, a HE
Ha OTBETCTBEHHOCTH MX BIAJENbIA, YTO OTPAKAaeT TEHJCHIMIO K YKPETJICHUIO BEIHO-IIPAaBOBOM MPUPOIBI
KOH()MCKAIIMOHHOTO TPOM3BOJICTBA M PACHIMPEHHUIO €r0 MPUMEHEHHS KaK CaMOCTOSITEIbHOIO WHCTPYMEHTa
MIPOTUBOJICHCTBHS HE3aKOHHOMY 00OTaIIEeHHIO.

OpnHoit U3 pa3HOBUAHOCTEH KOH(pUCKAIMK Oe3 BEIHECEHUS! OOBUHHUTEIILHOTO IPUTOBOPA BHICTYIAET Me-
XaHU3M HU3BATHS HMYIIECTBA HEOOBSICHEHHOTO WM HEYCTaHOBIICHHOTO MPOUCXOXKACHUS (JIMOO aKTHBOB,
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nproOpEeTEeHHBIX B Pe3ylbTaTe He3aKOHHOTO oboramienus). Ero kimtoueBas 0cOOCHHOCTh 3aKII0UAETCS B TOM,
YTO KOH(HCKALUS OCYILECTBISICTCS HE 10 IPUYMHE JOKA3aHHOW CBSI3M MMYILECTBA C MPECTYIHOM AeATeNb-
HOCTBIO, @ U3-3a HECIIOCOOHOCTH BIAJENbla NOATBEPAUTH 3aKOHHOCTh €r0 MPOUCXOKACHUS, 0COOEHHO B
cllyyasix, Korja o0beM aKTUBOB SIBHO TPEBBIIIACT OQHUIHUATBEHBIC TOXOIBI.

[Tomobuas Moens MpUMEHSIETCS B psifie TOCynapcTB, Bkimtoyas Uramuro, KyOy u JlatBuro (B mocinegaem
cllydae — MPEUMYLIECTBEHHO B OTHOIICHUH MyONUYHBIX JOJDKHOCTHBIX Juil) [10]. OHa MoXeT BBICTYHAThH
KaK CaMOCTOSATENIbHBI HHCTPYMEHT, TaK U JOTIOJHSTh WHBIE MEPHI, He TpeOyIolre 0OBUHUTEIHHOTO IPUTO-
BOpA.

Bonpoc 0 BO3MOXXHOCTH BHEIPEHUS MOJOOHBIX MEXaHM3MOB IPSAMO 3aTPOHYT B IIyHKTE 8 craThu 31
Konpentun OOH npotuB Koppymimy, rae peKOMEHAYeTCsl pacCMOTPETh UX 1iesiecoodpaszHocTs. Kpome To-
ro, crathst 20 KoHBeHIIMM, NOCBSIIEHHAs] HE3aKOHHOMY O0OTallEHHUIO, TAKXKE CO3/1aET MPABOBYIO OCHOBY IS
MIPUMEHEHUS KOH(PHUCKAUU aKTUBOB, IPOUCXOXKICHUE KOTOPBIX HE MOXKET OBITh OOBSICHEHO.

Crnenmyer OTMETUTb, YTO aHAIIOTUYHBIA PE3YJIbTAT MOXKET ObITh JOCTUTHYT U HA YPOBHE JOKA3bIBAaHUSA: B
psze cTpaH, BHE 3aBHCHUMOCTH OT MOJAENH (Tpa’kJaHCKO-TIPaBOBOW MM YTOJIOBHO-IIPABOBOI), JOMyCKaeTCs
MPUMEHEHUE MPE3YMIINUH HEOOBSICHUMOTO OOTAaTCTBa, MO3BOJISIOIIMX W3bIMATh aKTUBBI, €CIIHM BJajeliel] He
MpeacTaBul yOeIUTEIbHbIX 10Ka3aTelIbCTB UX 3aKOHHOTO NMpoucxoxaeHus. [logobHas npakTuka npuMeHs-
eTcsi, Harpumep, B ABctpainu, Ha baramckux OctpoBax u B Mekcuke [10].

MexaHu3MbI KOHQHCKAIIUKM, OCHOBAHHBIE Ha MPE3YMIILIUH HEOOOCHOBAaHHOTO 00OoTalleHus, MOTYT pea-
JIM30BBIBATHCS B PAa3HBIX NMPaBOBBIX (hopmax. B ogHMX rocymapcTBax OHM BCTPaMBalOTCS B YTOJOBHOE IIPO-
M3BOJICTBO, YTO COJNIKAET MX C YTOJOBHO-TIPABOBOM MOJENBI0 KOH(HCKANUK 0e3 BHIHECEHHS] OOBUHHUTEIh-
HOTO npuroBopa. B apyrux — nelcTBYIOT BHE paMOK YTOJOBHOTO IpOLiecca, B BHAE CaMOCTOSTEIHHOTO
KOH(HCKAIMOHHOTO TIPOU3BOICTBA, KaK 3TO pealn30BaHo, HanpumMep, B Utanuu, Konym6un u Ha Ky6e [10].

[Ipu 5TOM OTAENBHBIC OPUCIAMKIMHU, BKIoYas Pecryonuky Momnmosa [10], mpunaror Takomy mpous-
BOJICTBY T'Pa)IaHCKO-TIPAaBOBOH XapakTep, YTO OTpa)kaeT TEHACHIMIO K YHHBEPCAJIH3allMd WHCTPYMEHTOB
BO3BpaTa aKTUBOB W MX aJaNTallid K pa3IMYHBIM MPAaBOBBIM cucTeMaM. TakuM o0pa3oM, KOH(GUCKAIMS Ha
OCHOBE IPE3yMIIUN HEOOOCHOBAHHOI'O OOOTAIIEHHUsI MOKET pacCMaTpUBAThCsI KaKk TMOpHIHAs Mepa, code-
TaIOMIAsl DJIEMEHTHI YTOJIOBHOTO M TPAXKJAHCKOTO MPaBa, B 3aBUCUMOCTH OT 0COOEHHOCTEH HaIMOHAILHOTO
3aKOHOJATEeJIbCTBA.

KazaxcraHckuii ONBIT BHEAPEHHUS MHCTUTYTA IPaXIAaHCKON KOH(UCKAIMK MpEeACTaBiseT co0OM 3aKo-
HOMEPHBI 3Taln 3BOJIOIMH HALMOHAIBHOTO 3aKOHOAATENbCTBA B cepe NMPOTHBOACHCTBHA HE3aKOHHOMY
00OoTaIeHHUIO.

Ha mpoTspkennn nymutensHOro BpeMeHu KoH(purckanus uMyniectsa B Pecybiuke Kazaxcran paccmar-
pHBajach UCKIIIOYUTENBHO KAaK yroJOBHO-TIPABOBAs Mepa Haka3aHMs, MIPUMEHsIeMas K JIMIaM, IPU3HaHHBIM
BUHOBHBIMHU B COBEPIICHUH MPECTYIICHHS.

CymiecTBeHHBIN CIABUT MpoU30IIen ¢ nmpuHiaTHeM B 2014 roxy HOBOTO YTOJIOBHO-TIPOIECCYATBHOTO KO-
nekca [11], B kotopom Obia BBeleHa riaBa 71, periaMEHTHPYIOLIasi TOPSI0K MPOU3BOJCTBA 110 JeTaM O
KOH(HCKALMN UMYIIECTBA, HOJTYYEHHOI'O HE3aKOHHBIM IIyTE€M, /10 BHIHECEHHS OOBHHUTEIILHOT'O IPUTOBOPA.
Ota HOpMa, BeTynuBmIas B cuuty ¢ | staBapst 2018 rofa, crana nepBbIM marom K (GOpMHPOBAHUIO IPABOBBIX
MPENOCHUIOK VIS MEPEX0a OT UCKIIOUUTEIHHO YrOJOBHO-IPABOBOIO K I'PasKAaHCKO-IIPAaBOBOMY MEXaHHU3-
MY U3BSTHS aKTHBOB.

JanbHeliniee pa3BUTHE JAaHHON KOHLEMIMH HAIUIO oTpakeHne B mpuHATHH B 2023 rogy 3akona Pec-
nyonuku Kaszaxcran «O BO3BpaTe rocyqapcTBy HE3aKOHHO MPUOOPETEHHBIX akTHBOB» [12]. DToT HOpMa-
TUBHBIM aKT 3aKpenui rpakIaHCKO-TIPABOBYIO MOJEJb BO3BpaTa MMYIIECTBA, OCHOBAHHYIO Ha BBISIBICHUHU
HECOOTBETCTBHS MEX/Iy IOXOJIaMH M PacX0JIaMH JINIIa.

ITo cBoeit cTpyKType 1 mpeolaafaronieMy aaropuTMy IpaBONPUMEHEHHS JaHHBI MEXaHU3M COOTBET-
CTBYET MOJAEIHM KOH(HUCKALUU UMYIIECTBA HEOOBSCHUMOIO MPOUCXOXKIEHHS, YTO MPUOIIKACT Ka3aXCTaH-
CKYI0O CHCTEMY K COBPEMEHHBIM MEXKIYyHAapOAHBIM CTaHAapTaM B c(epe MPOTUBOJCHCTBUS HE3AKOHHOMY
00OoraleHHUIO.

Bo-nepBrIX, npeaMeToM CcyaeOHOTO pa3dMparenbcTBa B paMmKax JaHHOTO MEXaHHW3Ma BBICTYHAaeT He
YroJIOBHASI OTBETCTBEHHOCTh KOHKPETHOTO JIMIA, & CAMO MUMYILECTBO (aKTUBBI), IPOUCXOKACHUE KOTOPOTO
MPU3HAETCS COMHUTENbHBIM. [IpOM3BOJICTBO MHUIIMHUPYETCS UCKOM O NPU3HAHUU aKTUBOB HEOOBICHUMOTO
MIPOMCXOXKIEHUST U UX 00palleHuu B J0XOJ TrocynapcTtsa. [Ipu 3ToM Ka3axcTaHCKas MOJENb MPE/ICTaBISAET
co00# MepcoHaTM3UPOBAaHHBIN IPaXJaHCKO-TIPABOBON MEXaHHM3M, OPUEHTHPOBAHHBIH Ha yCTaHOBJIEHUE He-
COOTBETCTBHS JOXOAOB M PACXOJOB OMPENEICHHOIO Kpyra JIMI] MU 00eCHeYrBalOMUil BO3BpaT HE3aKOHHO
IPUOOPETEHHBIX aKTUBOB B JI0XOJ I'OCYAAapCTBa IPU COXPAHEHUHU MPOLeCCyalbHbIX T'apaHTHUil.
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Bo-BTOpBIX, MpolieccyaibHas IPUPOAA JTAHHOTO MEXaHH3Ma SBISIETCS TPaXKIaHCKO-IpaBOBOW. Bo3Bpar
aKTHBOB OCYIIECTBISIETCSA B MOPSAAKE TPAXKIAHCKOTO CYIOIPOU3BOJICTBA, KOTOPOE HE CBS3aHO C YTOJIOBHBIM
HaKa3aHHEM U He TpeOyeT BBIHECEHUs] OOBHHHUTENBHOTO mpuroBopa. [lpu stom KomuteT 1o Bo3BpaTy akTH-
BOB ['eHepanbHOW MPOKypaTyphl BBHICTYMAEeT WHULIMATOPOM HCKOB, OCYIIECTBISIET cOOp, 0OpaboTKy, 0600-
IIEHNE, OLEHKY IOCTynamomeld nHpopManuu o0 aKTHBaX, aHAJIU3 CBEICHHH O MPOUCXOXICHWH AKTHBOB,
obecnieynBacT MEKBEIOMCTBEHHOE B3aMMOJCHCTBHE M KOOPAWHALMIO JESTEIFHOCTH TOCYNapCTBEHHBIX,
MPAaBOOXPAHUTEIBHBIX U CHEHUATBHBIX FOCYAaPCTBECHHBIX OPraHOB MO BONPOCaM BO3BpaTa akTHUBOB H JAPY-
rue QyHKINH.

B-Tperpux, noruka mpouecca mpearoiaraeT nepepacipeiesieHue OpeMeHn JOKa3bIBaHUs, B COOTBETCT-
BUH C KOTOPBIM TOCY/IapCTBO O0SI3aHO MPEACTaBHUTH J0KA3aTeNbCTBA, JOCTATOYHBIC ISl TIPU3HAHNS aKTHBOB
HEOOBSICHUMBIMH, TIOCJIC YE€ro OTBETYHMK MOJIydYaeT BO3MOXKHOCTH OMPOBEPrHYTh 3TH JOBOABL Takas CTpyK-
Typa XapakTepHa ISl TPaKIaHCKO-TIPOLIECCYaNbHBIX CHCTEM KOH(HUCKAIMH B 00ecrednBaeT OalaHC MEXIY
MHTEpECcaMy roCy/IapcTBa U paBaMu COOCTBEHHHUKA.

Baxnouenue

[TpoBeneHHBI aHATU3 MOKA3bIBAET, YTO MEXAHW3M BO3BpaTa aKTHBOB, YCTaHOBJICHHBINH B PecmyOmnuke
Kazaxcran 3akonom «O B03Bpare TocyqapcTBy HE3aKOHHO MPUOOPETEHHBIX aKTHBOBY, TI0 CBOEH CYIIIHOCTH
Y TIPaBOBOM KOHCTPYKIIMY BOILIONIAET YETBEPTYIO MOJIENb KOHPHCKAMN — MOJIENb COCTOSIHUSI HEOOBSICHH-
MOI'0 IIPOUCXOXKJeHUsA. Ee KOHIENTyaabHOE COAECPKAaHUE OPUEHTUPOBAHO HA OLICHKY IPABOMEPHOCTH IIPO-
HCXOXIECHUS MMYILECTBA, & HE HAa YCTAHOBJIICHWE BHHOBHOCTHU JIMIA, YTO OTpa)kacT CMEIEHUE aKIIEHTa C
YTOJIOBHO-TIPABOBOI'O HAaKa3aHMSl Ha BOCCTAHOBJICHHWE 3KOHOMHUYECKOW CHPAaBEIIMBOCTU U 3AILUTY IyOInd-
HBIX HHTEPECOB.

KazaxcraHckasi nmpaBoIpUMEHUTENbHAs MPAKTHKA IEMOHCTpUpPYeT (popMupoBaHue cOOCTBEHHOH MoO-
Iu(UKaLUN yKa3aHHOW MOJENH, B KOTOPOH COUETAIOTCS MPakIaHCKO-TIPaBOBasi MpoLeaypa, OrpaHUIEHHBIN
KpYT' CyOBEKTOB, BO3MOXHOCTH JI0OPOBOJIBLHOTO BO3BpaTa aKTHBOB M CHCTEMa TPeIBAPUTEILHBIX 00eceun-
TeNbHBIX Mep. Takoe coueTanue o0ecreunBacT ONTUMAILHOE COOTHOIIEHHE MEXKAY d3PPEKTHBHOCTBIO TOCY-
JapCTBEHHOI'0 BMELIATENBCTBA U COOJIIONEHHEM NpOLECCyalbHBIX TapaHTHH Y4acTHHKOB, hopMupys coa-
JIAHCUPOBAHHBIH M WHCTUTYIHOHAIFHO YCTOWYHMBBIA MEXaHHU3M MPOTHBOJACHCTBUS HE3aKOHHOMY o0orariie-
HHIO.

Tem caMbIM MeXaHHM3M T'PaXkAaHCKO-TIPaBOBOI KoH(ucKanun B KazaxcTane BbICTyMaeT HE MIPOCTO HH-
CTPYMEHTOM H3BSITHS UMYILECTBA COMHUTEIILHOTO MPOUCXOKACHUS, HO U 3JIEMEHTOM 0oJjiee IUPOKON cuc-
TEMbI YKPEIUIEHUS IIPABOBOTO IrOCYAapCcTBa, OCHOBAHHOM Ha MEXyHapOIHBIX CTAHIApPTaxX MPO3PAYHOCTH U
nofoTyeTHOCTH. Ee manpHelee pa3BUTHE CBSA3aHO C COBEPIIEHCTBOBAHUEM NPOLEAYPHBIX OCHOB, YTOUHE-
HUEM KPUTEpUEB JOOPOCOBECTHOCTH M YCHJICHHEM MEXaHU3MOB CyJeOHOTO KOHTPOJISI, YTO MO3BOJIUT IOBBI-
CHUTB JIOBEpHUE 00IIeCTBA K HHCTUTYTaM MPaBOCYIHsl ¥ 3P PEKTHBHOCTH roCyIapCTBEHHON TIOJIUTUKH B cepe
BO3BpPATA aKTUBOB.
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H.M. Cynnaukos

A3aMaTTBIK KYKbIKTarbl TOPKiJIey HHCTHUTYTBI:
KAa3aKCTaHABIK KIHE XaJIbIKApPaJbIK TIKipuode

3epTTeyaiH MakcaThl — aWblNTay YKiMi HIBIFApBUIMAil TOPKUICYIIH XalbIKApalbIK TOCUIIepi KOHTEKCIHZE
Kaszakcran PecrnyOnuMkachlHOaFbl 3aHCBHI3 HMEMJICHUITGH aKTHBTEPAl KaWTapy HHCTHTYTHIHBIH KYKBIKTBIK
TaOUFATBIH, KYPhUIBIMBI MEH ()yHKIIMOHAIABIK epEKIIeTiKTepiH Tannay. JKyMBICTBIH MaKcaTbl KOJIJaHbICTAFbI
TOpKiJIey MOJENbJepl apachlHIAFbl Ka3aKCTaHABIK MEXaHM3MHIH OpHBIH AaHBIKTAY JXOHE OHBIH 3aHCHI3
OalpITyFa Kapchl KYpEC CalachlHAAFbl XalbIKapallblK CTaHAApTTapFa COHKECTiK IopexeciH Oaranay.
3epTTeyiH d/1iCHaMAaJIbIK HETri3i CaJbICTBIPMalIbl KYKBIKTHIK, ()OPMaIbl-KYKBIKTBIK, TAPUXU-KYKBIKTBIK YKOHE
JKYHeNiK apicTep, COHali-aK XaJIbIKapalblK JKOHE YITTHIK HOPMATHUBTIK aKTiIep MEH FhUIBIMH JIepeKKO3Aep/Ii
capanay. Byl KemleHIi Tociin KYKBIKTHIK TajiayAblH TYTACTHIFBI MEH OOBEKTHBTUIIIH KaMTaMachl3 eTyre
MYMKiHAiK Oepai. HoTikeciHae «3aHChI3 MEMICHIITCH aKTUBTEP/AiI MEMIICKETKE KaWTapy Typalibl» 3aHIa
OEKITIIreH MeXaHW3M ©3iHiH Oenrinepi OOMBIHIIA TYCIHIKCI3 MIBIFY Teri 0ap OalIBIKTHI TOPKiIEY MOIENiHe
KaTBICTBl €KeHi aHBIKTauapl. On CcyObekTinep mHIeHOEpiH MIEKTEyMEeH, MYJIKTI 63 epKiMeH KaWlTapy
MYMKIHJITIMEH, yakpITIIa I[Iapanapibsl KOJZaHYMEH J>KOHE JoJeNAey aybIpTHalbIFbIH KaiiTa OeilyMeH
cumattanagsl. Kasipri KazakCTaHIBIK MOJIETh a3aMaTTHIK-KYKBIKTHIK TOPKUICYAiH YITTHIK OeliMaenreH
MEXaHH3M, OJl )KazaJlay TACUTIHEH MYJIKTIK KaThIHACTAp/bl aJIABIH ala pPeTTeyre KOIlydi KepceTeai JereH
KOPBITBIHABIFA Keseni. OHBIH 1aMybl KOFAMHBIH COT TOpEJIriHe JereH CeHIMIH HbIFaUTyFa )KoHE aKTHUBTEpi
Kaitapy jKyHeciH XeTinaipyre sIKnai eTei.

Kinm co30ep: MeHIIIK KYKBIFBI, aKTHBTEPJi KalTapy, TOpKijey, TYCIHIKCi3 aKTHBTEp, a3aMaTThIK-KYKBIKTBIK
MEXaHM3M, cbl0aiilac KEMKOPJBIK, AHBINTAyChI3 TOpKiJey, KEHEHTUIreH TOpKiiey, KOFaMIbIK MYIIE,
MYJIKTIK KayarKepIIiiK.

N.M. Suindikov

The institution of confiscation in civil law:
Kazakhstani and international experience

The study aims to analyse the legal nature, structure and functional characteristics of the institution of the re-
turn of illegally acquired assets in the Republic of Kazakhstan in the context of international approaches to
confiscation without conviction. The paper sets out to determine the place of the Kazakhstani mechanism
among existing confiscation models and to identify the extent to which it complies with international stand-
ards in the field of combating illicit enrichment. The methodological basis of the study consists of compara-
tive legal, formal legal, historical legal and systematic methods, as well as analysis of international and na-
tional regulatory acts and scientific sources. This comprehensive approach has ensured the integrity and ob-
jectivity of the legal analysis. As a result, it has been established that the mechanism enshrined in the Law
‘On the Return of Illegally Acquired Assets to the State’ is, by its characteristics, a model of confiscation of
wealth of unexplained origin. It is characterised by a limited range of subjects, the possibility of voluntary re-
turn of property, the application of protective measures and the redistribution of the burden of proof. The
study concludes that the modern Kazakhstani model represents a nationally adapted mechanism of civil law
confiscation, reflecting the transition from a punitive approach to preventive regulation of property relations.
Its development contributes to strengthening public confidence in justice and improving the asset recovery
system.
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Tayap keTkisijimi 31eMeHTTEpi 0ap Mepairep ik IAPTHIH KYKBIKTBIK peTTeyAiH
epeKIIeJTiKTepPi: TEOPUAJIBIK TICIIEP MEH COTTHIK TI:Kipuode

Makana Kazakcran PecnyOnukachIHBIH a3aMaTThIK KYKBIK KYHECIHICTT Tayap jKETKI3iIiMi 3JIeMEeHTTEpi O6ap
MEpIIrepiliK MIapTHIH KYKBIKTHIK PETTEYIiH epeKIIENKTepiH KeUIeHIi 3epTTeyre apHaFaH. TaKbIPHINTHIH
©3CKTUIIr OCBIHAAH apanac mapTTapasl KYKBIKTHIK TYPFBIIAH capajiayAblH KypAeniiriMeH skoHe KazakcTan
3aHHaMachl, eH angbiMeH KP AzamarThIK Komekci KOHTEKCIHAETri HeTi3ri MiHAETTeMeNepHi: >KYMBICTapAbl
OpBIHAAYIBl (MEPAIrepIIiK) JKOHE MYJIKTI Oepyai (PKETKi3y) aXbIpaTy eJIIeMAEPiH aHBIKTay KaXETTiriMeH
Herizgenred. Ochl mIapTTapAblH e3apa OaiJIaHBICEI MEH TOFBICY HYKTEJEPiH 3€pTTEyre, COHAAN-aK OJNapIblH
KYKBIK KOJIIaHy TIPaKTHKACBIHIAFBl apakaThIHACKI MEH ©3apa iC-KUMBUIBIHBIH TETIKTEPiH aHBIKTayFa epeKIle
Hazap aynapeuiafbl. THICTI HOpMalapbl KOCHIMINA KOJJAHY MAakKcaThIHAA MIAPTTHIH OachkiM 3JEMEHTiH
aHBIKTayFa apHaJFaH TEOPWSUIBIK Tocinmep TammaHasl. KepceTinreH MapTTHIK KOHCTPYKIUsUIapaaH
TYBIHAQUTBIH jpaynapabl menry OoiibiHma KP JKoraprel COTBIHBIH JKOHE JKEpPTiNIKTI COTTapIbIH COT
MPaKTUKAChIHA Taljay jkacainraH. Toyekemaepai Oemyre, >KyMbICTapbl THICIHIIE OpBIHAaMaraHbl HeMece
carachl3 Tayap/bl )KETKI3T'€HI YIIiH TapanTapAblH KayalKepUIilirine, COHaai-aKk MEHIIK KYKBIFBIHBIH aybICy
COTTEpiHE KOHE OJIapFa 3aJanfapiAbl 6Tey Typaibl epekenepii KONIaHyFa KaTbICTBI MOCENeNnep 3epTTeNesi.
JKyMBICTBIH HOTM)KECI KYKBIKTHIK AHBIKTBIKTBI apTTBIPYFa, KYKBIK KONJAHY HMPAKTHKACBIHAAFBI TOCLIAEPIL
Gipisnenaipyre xoHe Kaszakcran PecryOnMKachIHBIH KOMMEPUHMSUIBIK aiHAIBIMBIHIAFBI MIAPTTHIK Oa3aHbI
JKETUIAIpyre OarbITTaIFaH JIaJeN i KOPBITHIH/IBUIAP MEH YCHIHBICTap OOJBIN TaOBLIA/BL.

Kinm ce30ep: cOT TpaKTHKAChl, MEPIIrepiiK IIapT, Tayap >KETKi3LTiMi IIapThl, MIHAETTEMENiK KYKBIK,
MepJirep, TarnchIpbIC Oepyi.

Kipicne

KeniciMImapTThlK KOHCTPYKIMsIAp, a3aMaTThIK 3aHHAMaja aTaJFaH JIOCTYpii MiHIETTeMelnep
TYpJIEpiHiH ImeHOepiHeH THIC IIBIFBII, Ka3ipTi MapyanibuIblK allHAIBIMBIHA €JIeysi OpbiH anaabl. Onapasiy
ilmiHme apanac mapTrapra epekme MoH Oepimeni, cebebi oxap opTypii KemiCIMIIApTTHIK YIATiIEepHiH
aneMeHTTepiH Oipikripeni. Kykplk KoimaHy ToxipuOeciHIe eH KEeH TapaifaH opi aWTapiblKTall Kypaewi
KUBIHJBIKTAD TYBIHAATATBIH CaHAaT — Oy MepJirepiik [MapT MHeH Tayap KeTKi3UIiMi I[apThIHBIH
3JIEMEHTTEPiH OipiKTIpeTiH mapTTap.

MyHpaii MiHOeTTeMeNepAl KYKBIKTBIK capajiay KOHE OJIapAblH OPBIHAANYBl MEH JKayalKeplIiJiriHe
ColikeC KYKBIKTBIK PEXUMII aMKbIHAAy Kypaeii MiHaeT. Epekiie KUBIHABIKTap MEpIIrepiiik MeH Tayap
KETKI3UIIMI KaThIHACTAPBIHBIH TYHICY HYKTECIHAE TYBIHIAHAbI, OWTKEeHI araifaH WHCTUTYTTapJIblH
HOpMajiapel Oip Macesenepli KaTap peTTereH jkKarnaiina Koumsusara Ttycedi. Melcanbl, Oyn Karaal
MaTepHuanap/ sl oepy Mep3iMjepiHe, canara KOWbUIATBIH TalalTapra HeMece MiHAeTTeMeH1 Oy3y/IbIH eneyii
KpUTEpHIiIepiHe KAThICTHI TYbIH/Iaybl MYMKIH.

CapanayabpiH GipMoHIII eMecCTiriHiH HoTHXKeciHae, Oip TapanTelH Oenriii Oip KeNiciMIIapTTHIK YITiHIH
HOpMaJlapblHa COMKEC 9pPEKeTi apajac KOHCTPYKLUsIFa eHIi3UIreH 0acka yATiHIH epexenepi OOWBbIHIIA KaTe
TypAe MiHjeTTeMeHi Oy3y peTiHie OaranaHybl MyMKiH. MyHAall KOJUTH3HSJIAp KYKBIKTHIK aHBIK €MECTIiK
TOYEKETIH apTTHIPBIN, IIAPyallbUIbIK alHAIBIMBIHAA apajiac MapTTapAbl KoJuaHyFa OipblHFaldl Tocinmai
KaJIBINTACTBIPYAbl KUbIHAATanbl. bynan Oenek, OCbIHOAM IIAPTTHIK KaTbIHACTAp AasChIHAA TYBIHAAWTHIH
JKEKellereH MIHJeTTeMelNlep MYJJIe KYKBIKTBIK capaliayChbl3 Kalybl BIKTHMal, OMTKEHI ONapiblH TaOWFaThl
OacTamnkplIa He MEpAIrepiIiK MmapTTa, He Tayap *XKEeTKi3UTMI mapTheHAa Ke3aenMereH. MyHaai sxaraainapaa

* Xar-xabapra apuanran asrop. E-mail: lawyer_olzhas@mail.ru
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Tayap xeTkisinimi anemeHTTepi 6ap Mepairepnik WapTbiH KYKbIKTbIK peTTeyaAiH epeKlwenikTepi:...

KYKBIK KOJJAHYIIbI KYKBIKTBIK OJIKBUTBIKTBI TOJBIKTHIPY KaXXETTUIIriHe Tam Oonanabl, Oy KOJNJaHBUIATHIH
KYKBIKTHIK PEXXUM/II alKbIHAAYIBI OJIaH 9pi KypAeTeHipeIi.

Tayap >KeTKi3iTiMi dJeMeHTTepi Oap Mepirepiik MmapTTapblH capalayJblH KYpIENiJiri, coHAai-ak
KYKBIKTBIK PETTEYJIETi OJKBUIBIKTAP SPTYPIi 3epTTEY dAICTepiHe KYTiHYIiH KaKETTLIIriH TyBIHIATTHL.

ooicmep men mamepuanoap

3eprTey OapbICBIHIA MEPIITepNiK IIapT MEH Tayap JKeTKi3UTIMiI MapTTapblH PETTEUTIH a3aMaTThIK
3aHHaMa HOpMaJapblH TaljlayFa MYMKiHJIK OepreH (hopMaiabl-KYKBIKTBIK 9JIiC KOIIaHbUbl. KockiMmiia
TypJle COT NPaKTHKAChIHA Talijay >KYPri3iiil, a3aMaTThIK-KYKBIKTBHIK KATBIHACTAPJBIH OCHl CaHATBHIHIAFBI
JayJapsl menTy OOHBIHIIA COTTapAbIH HETi3T1 KYKBIKTHIK YCTaHBIMIAPBIH alKbIHAAYFa MYMKIHAIK Oepiyi.

CanpICTBIPMAITBI-KYKBIKTBIK OJIIC aTallFaH KeNICIMIIAPTTHIK KOHCTPYKIHSIIAPBI CANBICTBIPY JKOHE
OJIAPJIbIH YKCACTBIKTaphl MEH albIPMAIIBUTBLIKTAPBIH aHBIKTAY YIIiH KOJAAHBUIABI. KYKBIKTBHIK-TaJITaMalIbIK
TOCUT KapacCTHIPBUTBITT OTBIPFAH IMIAPT TYPJIEPIH PETTEHTIH MOKTPHUHAIBIK KaFuaaTTap MEH HOPMATHBTIK
YIrinepai xKyieney 5koHe KOPHITHIH/IBUIAY YIIiH Maii1aTaHbUIIbL.

3epTTeyaiH SMIUpPUKAIBIK Oa3ackiHa Kazakcran Pecry0OnuKkachIHBIH HOPMATHBTIK KYKBIKTHIK aKTUIEPI,
COT MPAKTHKACBIHBIH MaTepHallapbl, COHIa-aK apajiac IapTTap MOCENECIHIH dpTYPII KbIpJapblH allaThlH
FBUIBIMH JKapisUIaHBIMIAp MeH TyciHaipmenep eHrizinmi. JKyMmpic OapbpIChIHAA a3aMaTTBIK KYKBIK
caJIachIHJIaFbl OTaHJIBIK KOHE MICTEIIIK 3epTTeyIIiiepain, aran alitkanaa: 0. I'. bacun, M. K. CynelimeHoB,
I'. A. XKaiinuna, C.II. Mopo3, /[I.B. Oroponos, E.b. Kazakora, [.K. TymenbacBa, A.A.UebOoTacBa,
E. C. Bepxose, B. I1. KamprnmaHckui, H. M. KopuryHoga, B. U. UBanosa, K. H. lIImsipena,
C. A. Ogneitauk, K. B. SIauypeBud, A. P. ['apunoB eHOekTepi TanIaHbII, KOPHITY XYprizinai. byn 3eprreynin
KCIICHAUTINT MEH aH-KaKThUIBIFBIH KaMTaMachl3 €Tyre MYMKIHAIK Oepfi. ATanFaH JIepeKKe3aepii
naiianany TakpIPbINThI TEPSHIPEK alTyFa )KOHE HET13/IeNITeH KOPBIThIHIBLIAD )KacayFa bIKIA eTTi.

Homuoicenep

Kazipri azamarTeik afiHayibiM KazakcTan PecnyOiiMkachiHBIH A3aMaTThIK KOACKCIHIEe OEKITIIreH KaTaH
TypJle aTajfaH MIiHICTTEMENCP TYPJICPIHEH ThIC IIBIFATHIH KEIICIMIIAPTTHIK KOHCTPYKIUSUIAPABI OeJICeH i

KongaHyMmeH cunarranagpl. OcblHIal KOHCTPYKUMSJIApAbIH Oipi — Tayap >KeTKi3iaiMi 3JIeMeHTTepi Oap
MEpPIrepJIiK IapT, o apajiac mapTTapblH Oip TYpl *oHE €Ki AepOec KeIiCIMIIAPTTHIK YITiHIH Oenrijiepin
yitnecripei.

Apanac mwapTThIH KOHCTPYKUMSCHl 3aH LIBIFAPYILBIHEI ©3apa yKcac Hemece Oip-OipiHeH TybIHIANTHIH
LIapTTapAblH OpacaH 30p HOMEHKJIATypachblH apHailbl peTTeyaeH OocaTalbl, COHbIMEH Oipre IMIapTTHIK
KaTbIHACTap/Ibl PETTEY/IIH COJI JCHIell MEH camachlH cakTaiibl. MyH1ail 3aHHAMAaJIBIK YHEMJICYIIH CKiHIII
KbIPbl — JKEKEIIe KYKBIKTBIK pETTeyAeri Oeirimi ONKbUIBIKTapAbl OapblHIIA a3alTy: WIapT TapamnTapsl
©3/IepiHiH 3KOHOMUKAIIBIK KaXETTUTIKTEpiHe call MIapTThl CHHTE3NeHai, OipaKk COHBIMEH Karap Oy ImapT
a3aMaTThIK KYKBIKIIEH OYphIHHAH PETTENreH MIapTTap/blH dJIeMEHTTepiHeH Typasl [1].

KyYKBIKTBIK TaOuFaThl OOMBIHIIA MEpIIrepiik mapT Oenrii Oip KYMBICTBI OpBIHIAyFa JKOHE OHBIH
HOTHXKECIH TallChIppIc Oepyinire Oepyre OaFbITTainFaH, Oy peTTe HOTWKECIHIH camachl, OpPBIHIATY
Mep3iMepi )KoHE TapanTap apacklHIaFkl TOyeKeaepAl 0oy Macenenepi Heri3ri MoHTe ue Oonaibl.

1O.T. bacun men M. K. CyneiiMeHOB aTar KopCeTKEHJIEH: «Ke3 KEeITeH MepAIreplliK MIapPTThIH Kbl
Oenrici OHBIH HETi3ri Ma3MyHbl OOJBIN TaObUIAABI, SFHH KATBICYLIBUIAPIBIH HETI3r1 KYKBIKTapbl MEH
MiHaeTTepl. Mepairep yIIiH — >KYMBICTHI TallChHIPBICKA KaTaH COWKECTIKTE OpbIHIAY, aj Tarchlpbic Oepymri
YIIIiH — OCBIHJIAH KYMBICTAPJILIH HOTH)KECIH KaObUIIay JKoHE Toley» [2].

Kasakcran Pecry0miukachiHbIH A3aMaTThIK KOJIEKCiHIH 616-0a0bIHbIH 1-TapMarbiHa colikec (OymaH api
— KP AK), «mepairepnik maptsl OoibiHIIa Oip Tapam (MepAirep) eKiHi TapanTblH (TarnChIPbICIIBIHBIH)
TancelpMachl OoWbIHIIA Oenriii Oip KYMBICTBI aTKapyra jXoHe OeNriIeHreH Mep3iMJie OHBIH HOTHKECiH
TaNCHIPBICIIBIFA OTKI3yre MIHJETTEHE (i, all TACHIPBICIIBI )KYMBIC HOTHMIKECIH KaOBUIJAI ajlyFa JKoHe OFaH
aKpl Teyeyre (’KYMBICTBIH OaracblH Tesieyre) MiHaeTTeHeai. Erep 3aH akTinepiHge Hemece IapTTa e3remie
Ke37eTIMece, JKYMBIC MEPAIrepAiH ToyeKeliMeH opbIHAanagsD [3].

I'. A. XKaiinuH Mepairepiik MIApTTBIH HETI3rl  epeKINeiri peTiHae MepireplaiH KbhI3METIHIH 63
MpoleciHe eMec, Talchlpplc Oepymri ymiiH AepOec KYHIBUIBIKKA He OONaThlH MaTepUalIbIK HOTHXKEHI
xKacayra OarbITTaybIH aTan Kkepceteni [4].

Mepairepiik mapTThIH 0a3aiblK CHIIATTaMachl IEHIeHiHIe KYMBICTBIH OPBIHAATY IPOIECi MEH OHBIH
TYIKI HOTWXKeCiHe Oaca Hasap aymapbuiaipl. AJl OyJl IMapT TYpiHEH aWbIPMAIlbUIBIFBI PETIHAE Tayap
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KETKI3UTIMI IIIAPTHI MYJIIC ©3r¢ TAOUFATKA HE KOHE a3aMaTThIK KYKBIKTHIH JIepOeC HhICAHBI PETIHJEC Tayap/Ibl
Oepyre Ha3ap aygapajbl.

KP AK-ubIH 458-6a0bIHbIH 1-TapMarbiHa COHKeC, Tayap KETKi3UTiMi MapThl OOWBIHIIIA KICITTKEP OOJBII
TaOBLIATHIH caTyIlbl (Tayap OEpyIIi) caThill ajdyllblFa 631 OHAIPETIH HEMECEe CaThINl ajaThlH TayapJap/bl
KOCIMKePIIiK KhI3METKE HEMece JKeKe ©3iHe, 0TOachlHa, YH IMIiHE XKOHE COJI CHSKTHI ©3Te /e MaiJanaHyra
0aifTaHBICTHI €MeC e3re MaKcaTTapra MaifaiaHy YIIiH KeTiCUITeH Mep3iMJie Hemece Mmep3iMzepiae Oepyre
Mmingerreneni [3].

Tayap >keTKi311iMi MIAPThI CaThIN alyIIBIHBIH MEHILITiHe Tayapaapasl Oepyai peTTeli, MyHaa Herisri
Hazap OHIMII THICTI camaja >XoHE KeJiCUIreH Mep3iMiepie >KeTKi3y MiHAeTTeMelepiHe aynapbLIajbl.
E. b. KazakoBa meH A. A. UebGoTaeBaHbBIH MiKipiHIIe, «OYJI TIapT OOMBIHINA KOCITKEPIiK KBI3METTI JKy3ere
acChIPaThIH KETKI3yIlli — CaTyIIbl ©31 OHAIPETIH HEMECE CaThIl ajlaThlH Tayapliaplibl KEIiCUITeH Mep3iMie
HEMece Mep3iMep/Ae CaThIl alyIIblFa KACIMKEPNiK KBI3METTe MaijanaHy VIIiH HE JXeKe, OTOACBUIBIK,
TYPMBICTHIK XOHE ©3re Jieé OChIFaH YKcac MaiianaHyra OaillaHBICTHI eMec Oacka MakcaTrrtapaa Oepyre
MiHJETTeHEeA» [5].

ATtanFaH IapTTapAblH dJeMEHTTepi Oip KOHCTPYKIHMsAA OIpIKTIpiIreH Ke3de Kypaeli KYKBIKTBIK
(heHOMEH TYBIHIAWIBI, MYHZA MeEpJirep XYMBICTH OPBIHIAH OTHIPHINN, OHBI OPBIHAAY YIIIH KaKETTi
MaTepuaiiap MeH KaOJbIKTap/abl KETKi3yre Nie MiHICTTeHeAl. MiHIeTTeMeNepi OpbIHIAY HOTIIKECIHJIS
mporeccyalIblK Kypamaac Oemik (naiiblHnay, Kaita eHJEY, dKYMBICTHl OPBIHJAY) TIEH MYJIKTIK Kypamziac
Oedik (3aTTapabl Tayap peTtinae 6epy) KaTap KaMThUIAIbI.

K. B. SlaTypeBudTiH MiKipiHIIe, «apanac mapT — OyJI 3aHaa HeMece o3re Je KYKBIKTHIK aKTijaepie
KO3JICNITeH opTYpIi IapTTapAblH JJIEMEHTTepl KaMThUIFAaH MIapT. TapanTapablH apajiac mapT OoibIHIIA
KaTbIHACTApbIHA, €rep TapanTapAblH KeNiciMiHEeH HeMece apajiac INapTThiH TaOWFaThIHAH e3relle
TybIHIaMaca, apajac ImapTTa KaMTBUIFaH DJJEMEHTTEpre CoHKec ImapTrap Typallbl epeKeliep THICTI
OemnikTepe Koaanbuiaas» [6; 179].

MyHpaaii mapTTelH epekmeniri — Oenrini Oip KbIpiapblHAa MEpAIrepIlikKe KaThICTHl HOpMasap MEH
Tayap JKETKi3iJIiIMiHE KaTBICTBI HOPMAalap/IbIH TOFBICYBIHAA. ByNl MbIcanbl, OepiieTiH MaTephuaigapIblH
camachlH pETTeY, OJapiAbl YChIHY TOPTIOi, MIHACTTEMENEPAl OpbIHIAYy Mep3iMIepi KOHE THICIHIIEe
OpBIHJIAJIMAFaH YaFai1a TYbIHIANThIH CaJiIapiiap/ibl aHbIKTay MaceJieNepinie KopiHic Tabaibl.

Ocpinaiiia, NIapTThIH apajac CHITaThl OHBI capayayfa, KOJNJAaHBUIATHIH KYKBIKTBIK PEXKHUMIII TaHAayFa
JKOHE TaparTap/blH >KayalKeplIUliK [apalapblH alKbplHIayFa OaiJIaHBICTBI TyTac OipKaTap KYKBIKTHIK
Mocenenepl TybIHIaTaIbl.

A.P.TapumnoB e3 eHOeriHie aram OTKEHJEH, «TapanTap opTYpil IIApTTapIblH, COHBIH IIIiHIE
MEpHIrepiKk TeH Tayap >KeTKi3UTMi MapTTapblHBIH 3JeMEeHTTepi OIpiKTIpUIETIH apajac IIapT »xacacyra
KyKbuUTbl. COHBIMEH Oipre, OyJ1 KOHCTPYKIMSHBIH ©3€TiH/Ie MEPAIrepIiK mapT Kaiysl Thic» [7].

E. C. BepxoselTiy aTan KepceTyiHIIe, )KeTKI3yI 0ip Me3rijiae api caTyllibl, api Tayap eHIIpyIn Ooa
amanel, JIEMEK, Tayap >XeTKi3iIiMi WIapTBIHBIH ©31HAE€ MEpAIrepilik MapTThIH JJIEMEHTTepi KaMTBHLTYHI
MYMKiH. Mepairepiik mapt Oenrini Oip 3aTThl JaibIHAAayFa ®KoHE OHBIH HOTIDKECI MEH 3aTKa KYKBIKTapIbl
TanceIpeic Oepymrire 6epyre skacanaapl. JKeTkizy OapbIChIHIA Ja TYNKUIIKTI TYp/ie TayapFa MEHIIK KYKBIFbI
JKETKI3YIIIiICH CaThII anymibiFa etedi [8].

MyHzaii KeTiciMIIapTThIK KOHCTPYKIMSAIAP €H YIKSH NPAaKTUKAIBIK MOHI€ MEMJIEKETTIK CaThIIl alyiap
canachlHIa Me Oomanel. Jlom OCHl Jkepiae Tayap JKETKI3LIMi 3JIeMEHTTepi Oap MepIirepiik maprrap €H
KCHIHEH KOJIIaHbLIa/Ibl, OUTKEHI TarChIPhIC OEpyIlli, 9[eTTEe, OPbIHAAIFAH >KYMBICTHIH HOTHXKECIHE FaHa
eMecC, COHBIMEH KaTap OHBIH THICTi MaTepHalIbIK-TEXHUKAJIBIK KAMTaMacChl3 €TUTyiHe e Myaaesi Oomasl.

OchIHIal epeKIIeNTiK OChl MiHAECTTEMENEPl KEIISH I Typ/Ie PETTSYIIH KaKETTUIIIH aiKbIHAAM bl dKOHE
MEMIIEKETTIK KaXETTUIIKTEpre KaThICTBl MEpIIrepllik MeH Tayap >KETKI3UTMI IapTTapblHBIH KOJIJIAHBLTY
AsICBIH LIEKTEY MOCEJIECIH ©3€KTi eTe/i.

B. Il. Kampimmanckuii, H. M. KopurynoB xone B. . MBanoBa artam eTKeHICH, «MEMIIEKETTIK
KOKETTUTIKTEpre apHaJIFaH MEpAIrepiiK KYMBICTAp/AbIH epeKIie KYKBIKTBIK PeXuMi 0ap: MEMIIEKETTiK
KeJiciMImapT 3 OOWbIHAA MEpAIrepiiK WapT MeH Tayap >KEeTKI3UIiMi IIapThIHBIH 3JIEMEHTTEepiH OipikTipeni,
Oyl MEeMJIEKETTiK TallChIpbIc OEpYyIIiHi TEK >KYMBICTApIbIH OpPBIHAANYbIMEH FaHa eMecC, COHbIMEH Karap
THICTI MaTepUAIIBIK-TEXHUKAIIBIK KaMTaMachl3 €TyMEH JI¢ Ka0JbIKTay KaXKCTTILIIriHe, COHIai-aK JKeKelle-
KYKBIKTBIK JKOHE )KapHsI-KYKBIKTBIK OacTayiap/ibl TEHeCTipy TanabbiHa OaiiaHbIcTh» [9; 534].

C. I1. Mopo3abIH miKipiHIIe, «IIapT HHBECTULHAIBIK KbI3MET CYOBEKTIIEp] apachlHAAFbl KATBIHACTAPIBI
PeTTEHTIH HETI3TI KYKBIKTHIK Kypand OOJBII TaOBIIaapl, OYJI MEMJICKETTIK CaTBIl alyjiap cajlachlHaa
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acalaTblH apajac IapTTapAbl peTTeyJe KeNiCIMIIapTThIK KOHCTPYKIMSIAPAbIH MaHBI3ABUILIFBIH Oipaei
mopexene gonenmenmi» [10].

Aran alWTKaH[a, OYJ1 MEMIJIEKETTIK KaKeTTUTIKTEepHl KaMTamachl3 €Ty MaKCaThIHIa KYPBUTBIC-MOHTAX
XKOHE ©3re ¢ JKYMBICTapAbl OpBbIHAAY YIUiH >KacajaThlH TOJBIK OiTipim OepilieTiH KYpbUIBIC TYpabl
apTTaphIHIA ©3 KOPiHICIH TabaIbI.

K. H. llImeipeBa Men C. A. OneliHuK aTtam eTKeHICH, Ka3ipri Ke3/e MPaKTUKAIBIK TYPFBIIAaH aaFaH/a,
KaThIHACTApIBl JAYPHIC capajiay JKOHE Tayap >KETKi3iTiMi MEH MepJirepiiKTiH apachlHAAFbl MIeKapaHbl
aliKpIHAAY aca MaHBI3JIbI MOHTE He. OUTKeHI TapanTapAblH KYKbIKTaphl OY3bUIFaH JKaraaiiia Tanan KOIAbIH
HBICAaHAChl MEH HETI3IH AYpBIC TYXXBIPbIMIAYAbIH ©3€rl TapanTap apachblHAArbl KYKBIKTHIK KaTbIHACTapAbl
IYpBIC capajay, ocipece MepAirepilik mapT MeH Tayap XeTKi3UIiMi IIapThIHBIH apajacybl OPBIH aliFaH
XKarmalia. Atam aiTkaHaa, coT GopManapl TypAe Tayap KETKi3igiMi, MEepIirepiik KoHe KbI3MET KepceTy
apTTapsl Jien OeNTrijeHreH KemiciMIIapTTal TybIHAaFaH 1ay/Ibl Kapay Ke3iHe, Talamn KOIOIIBIHBIH TapanTap
JKacacKaH WIAPTTHI Tayap JKeTKi3umimi maptel genm OaranmayblHa KapamacTaH (OCBIFaH CYHEHIN Tauyal
KOWbUIFaHbIHA KapaMacTaH), COT WIApTThl Tayap JKETKi3UIiMi IIapTel eMec, MEpAIrepiiK I[apT Ien
TaHBIFAHABIKTaH, )KETKI3UIMETeH TayapiapAblH KYHBI KOHE albIIIIyI TYPiHJIE aHBIKTaIFaH HAKTHI 3aJaiIbl
OH/IIPY TYpaJIbl TANAINTAp KaHAFATTaHABIPBEUIMaraH 0oibIn Kamansl [11; 344].

Kazakcran PecriyOnunkachiabie 2024 xbUtFbl 1 mmingeneri « MeMIICKETTIK CaThIl ajly Typaibl» 3aHBIHBIH
31-tapmarbiHa coiikec (OymaH opi — 3aH), TONBIK OiTipin OepieTiH KYphUIbIC Typaibl mapT — xobanay,
i3mecTipy,  KYpbUIBIC-MOHTaxznay  (KCHEHTy,  JKaHFBIPTY, TEXHHUKAJIBIK KalWTa  >KapakTaHIbIpy,
PEKOHCTPYKIHMSIAY, pecTaBpalusiay, KypAeldl >KeHIEY) JXYMBICTapblH *oHE Oacka Ja >KYMbICTapAbl
OpBIH/IAY B, COHJAN-AK XK00ajap MEH KOpCETIIETIH TeXHHUKAIBIK KaJaraiay KbI3METTepiHe BEIOMCTBOJAH
TBHIC KEIIeH/II capanTaMa XYPTi3yi KocIaraH/aa, KOpCeTiIreH )KyYMBICTapFa iectie Tayapiapasl Oepyai skoHe
KBI3METTEP KOpCeTylli KaMTHTBIH, OOBEKTiHI caly JKOHE OHBI MaijanaHyra Oepy >KeHIHAeri KemleHIi
KYMBICTap HbICAHACHI OOJIBIN TaObLIATHIH MIapT [12].

Kazakcran PecnyOnmukachiHblH «MeMJIEKETTIK CaThIl alxy TypaibD» 3aHbl «TOJIBIK OiTipim OepineTin
KYPBUIBIC TypajibD» IIAPTTAPBIHBIH apajiac CUIAThIH alKbIH KOPCeTell oHE OHbI KeIIEeHAl KYKBIKTHIK HbICAH
perinae TaHuabl. On skobamay, KYpbUIBIC-MOHTaX JKOHE ©3re Je JKYMBICTapJibl OpBIHAAY >KOHiHJETi
MiHJIETTeMeNep/li Tayapiap/Abl JKETKi3y JKOHEe HETi3ri HbICAHMEH — KYPBUIBIC OOBEKTICIH TYPFBI3Y JKOHE
naigananyra OepyiMeH THIFBI3 OaiJIaHBICTHI 1JIeCie KbI3METTEP/li KOPCeTy JKOHIHJIErT MiHIeTTeMelepMeH
Oipiktipeni. MyHmail capanay Tarnchelpeic Oepymrire Oip OpBIHIAYIIBIIAH NalbIH, MaifalaHyFa XKapamibl
HBICAH/IBI allyFa MYMKIHIIK Oepeni, MpPOLECTI OHTAWIAHABIPaAbl >kKoHEe OipHelne OeJeK ImapTTapabl
yinectipymeH OalTaHbICTHI ToyeKenaep i OaphIHIa a3aiTa k.

Ocpinail, KYKBIKTBIK PETTEYIIH HETi3ri acHeKTiCi aTanfaH KelleHAl MOMIJICHIH THICTI 3JeMEHTTepiHe
MepJIirepiikke Jie, Tayap >KeTKi3iIiMiHe Jie KaTBICThI epexeriepi KOJAaHy KaXeTTUIIriHe cas/pl, Oy peTTe
MEMIIEKETTIK KaKETTUTIKTEP/iH MaKCaTTapbIHBIH OachIMIIBIFBIH eckepy Kepek. «Tonbik Oitipinm OepineTiH
KYpPBUIBIC Typajbl» LIapTHIHBIH IIeHOepiHAe Oy KYpBUIBICKA MaTepUalIAbIK KaMTaMachl3 €Tyre KaTbICTHI
MiHAeTTeMenep Oedirinae (MbpIcambl, KaOabIKTapAbIH, MaTepHalap MECH TEXHUKAHBIH CaIlachl, TOJIBIKTHIFBI
KOHE JKETKi3y Mep3iMliepi TYpFBICBIHAH) Tayap JKETKi3UIiMi epexeNepiH KOJIaHynsl Oiunmipesdi, ai
MEpIirepiiikke KaThICThl HOpMajap KYPBUIBIC JKYMBICTAPBIHBIH OpPBIHAATY HPOLECIH >KOHE HOTIKECIH
perreiini. J{on ocbiHai KeMIeHai ToClT MEMJIEKETTIK KYPBUIBICTBIH OipbIHFall 6acKapy MEH jKayanKepLIiTiKTi
Tajarn eTeTiH )o0aapblH THICIHIIE ICKE achIPy bl KAMTAMacChl3 €TEIi.

Tayap yncemkizinimi snemenmmepi 6ap mepoizepiK wiapmmaolly HOPMAMUBMIK MAZMYHbL

Mepairepiaik mneH Tayap KETKI3UIMIH OipikTipeTiH apajac ImapTrapAa TapanTap, oJerTe,
MIHJETTeMEHIH KOocapJibl TaOMFaThIH OelHeIeHTIH OipKaTap apHaibl epexenepi OeKiTe .

Bipinmigen, MyH/iail mapTrap/ia HbIcaH KeIIeH Il TYPJe TYKbIPhIMAAIa bl: MEPAIrep KyphlIbIC-MOHTaX
KYMBICTapblH OPBIHAAY MIHJIETIH ©3iHE ana OTHIPHIN, COHBIMEH KaTap KaXeTTi ®aOAbIKTap/bl, MaTepraiaap
MEH KOCAJKbhl OOJNIIEKTepi JKETKI3yAl KaMmramachl3 eremi. JKeTKidy KypamIachlHBIH €HTi3lryl Oy
MapTTapsl  KIACCUKAIBIK MEpPIITepiiKTeH epeKIleNneii, ONTKeHI COHFBICHIHAA MaTepHaIapMeH
KaMTaMachI3 €Ty MEpAIrep/IiH MiHJIeTi OOJIBINT caHaJICa J1a, MAPTTHIH HBICAHBI OOJIBIT TaObLTMAIBI.

ExiHmigeH, Tapanrap ToyeKengep MEH >KayalKepIIUIKTIH aybiCy pPeXHMiH HakKTbUIAHABL. OperTe,
KeTKizy Oeiri OOWBIHINA TayapiAblH KE3JeHCOK KOWbUTy Hemece OYJiHy ToyeKendi TarchIpbic Oepymii
KaOBUIJIAy COTIHJIE aybICa/IbI, aJl KYPBUIBIC dKYMBICTaphl 06JIiri OOHBIHIIA Mepairep OOBEKTIHI TAChIPy COTiHE
JICHiH OHBIH Ke3/IeHCOK MKOUBLTY TOYCKEIiH KOTePEIi.

YriHmon MaHBI3OBI JJIEMEHT — KabOpuimay mexanusMmi. OpbIHIanFaH >KYMBICTap aKTiJICpiHEH O6Olek,
JKETKI3UITeH aOJpIKTap MEH MaTepHaifapibl MIHIACTTI TypAe KaObuigay pacimi OenriieHemi, oj KeOiHe

Cepus «[lMpaBo». 2025, 30, 4(120) 115



O.T. ©nimos, T.B. CtenaHoBa

3aybITTHIK chiHakTapMeH (FAT) sxoHe Tancelpeic OepyiIiHiH OKiIAEepiHiH KaThICYBIMEH XKY3€ere achblpbliajbl.
Ocpinaiima, KaObUIay «TayapIbIKy XKoHe «KYPBUIBIC» IMeHOepepine OoemiHe .

TeprTiHI epeKmenK — KemIIiK MiHgeTTeMesep. Apajac maprrapaa KYPBUIBIC YKYMBICTAPBIHBIH
HOTHIKECIHE oHE >KabJbIKKa KaThICThI OelieKk Mep3imiep Kesneneai. Mepairep skymbIcTa 1a, JKETKi3iiIreH
TayapiapAa Ja KeMIIUTIKTep aHBIKTaIFaH JKaFIaiaa oapIbl YaKThUIBI )KOIOFa MIHAETTI.

Epexiie opblH ecem albIpbicy MEH MiHIECTTEMEIEpAl OpBIHAAYIbl KaMTaMachl3 €Ty LIapTTapblHA
tuecini. lapTrapna aBaHCTHIK TeneMaep OJapAblH KaWTapbUTyblH MIHIAETTI TYpAE KaMTamachl3 €TyMeEH,
OpBIHAATFaH Ke3eHIep YLIIH apajblK TeJIeMICpPMEH, COHAai-aK MiHIeTTeMeIepAl OphIHAAYAbl KaMTaMachl3
€Ty peTiHe OaHKTIK KeMJIIIKTep HeMece ACTTO3UTTepMEH Ko3/Iee .

bynan Oemek, MyHmail maprrapma cyOMepairepiikke KaThICThI epekenep (OepileTiH >KymbIcTap
YJIeCiHiH TIeKTepi, 0ac MepHirepiiH >KayamKeplrlri), eHOeK Kayilci3airi, TeXHUKa Kayimnci3miri MeH
SKOJIOTHSJIBIK, TajanTap, COHMAl-aK MapTThl OY3y[AbIH apHaWbl caimapiapbl OekiTimeni. Meicambsl, amaHaa
TypFaH MaTepuaiap MeH >ka0apIKTap OOMBIHIIA TYNKITIKTI ecen albIppICyNap asKTalFaHra JeiiH oJapIbIH
TancChIpbIc OePYIIiHIH MEHIIIT1 JeT TaHbLUTYHI.

Ocpunaiiina, Tayap KETKI3iIiMi 3JIeMEHTTepi Oap MepIirepiik IIapT MeEpIirepiikke 1e, Tayap
KETKI3UTIMIHE Jie KaThICTRI HOpMallap KOJIJAHBUIATHIH KEIICHJI PETTEYMEH CHIMATTaNagbl, al OHa
OEKITIJIETIH epekenep MiHIeTTEMENepAiH eKi OOMIriHiH e OPBIHAATYBIH KAMTaMAaChl3 €TyTe )KOHE TarlChIPhIC
OepylIiHiH MyAJeNepiH KOpFayFa OarbITTalFaH.

J.K. TymenOaeBa atan oTKeHIeH, «MEMJIEKETTIK CATHII amyjap OOWBIHINA COT MPAKTHKACHIHBIH eIeyi
OexniriH Oip Me3rijme JKYMBICTapAsl OPBIHAAYABl Na KO3JCUTIH MEMJIEKETTIK KelliCiMIIapTTapAblH
KYpaMbIH/Ia Tayapiapibl KETKi3y XKOHIHACTI MiHICTTeMENICPAiH THICIHIIE OpPhIHAAIMAYbIHAH TYBIHIAHTHIH
nayiaap Kypaiapl. XKaOObIKTBI KENIiKTipy HeMece MYJAE JKEeTKi30ey CHAKTBl OY3yIIbUIBIKTAp aWBIIITyIl
OHJIIPYTE XKoHE KETKI3YIIiHI CATHI ATy IbIH aJall eMeC KaThICYIIBICH 1T TaHyFa oKem coraab [13].

Com npaxkmukaceln manoay

TeopusbIK  TYKBIPBIMIAPABI pacTay YVIIIH COT NpPaKTUKachlH Tajjmayra Kyriny kaxker. Cort
OpraHAapbIHbIH LICHIIMICPIHEH aNbIHFAH MBICAIIIAP apajlac MapTTapbl capajayAblH HEeTi3r1 KUbIHIBIKTapbIH
JKOHE OJIapIbIH KYKBIKTBIK PETTENy epeKIIeTiKTepiH alKplHaayFa MyMKIHIIIK Oepe/i.

MeMIeKkeTTiK caThlll aly callaCBIHJAFbl Tayap KETKI3UIiMi dlieMeHTTepi Oap Mepirepiik MIapTThIH
€pEeKLIETIriH KOPCETETiH COT MPAKTUKACBIHBIH KeJleci MbIcajbl aliKeIH 00JIbIN TaObu1aasl. MaceneH, AKModa
OOJIBICBIHBIH MaMaHIAHIBIPBUIFAH ayJaHapaJiblK 3KOHOMHUKAIIBIK COTBI «AKMOJIa OOJBICBHIHBIH KYPBUIBIC
OackapMaceD» MemilekeTTik MekeMeciHiH «Crpoii rpynmy XKIIC-ra MeIUIMHANIBIK KaOIbIKTapAbIH KYHBIH
OHJIIPY TYpaJIbl TAMAOBIH Kapasl [ 14].

Tapanrap apacblHa ayAaHAbIK €MXaHaHbI callyFa apHaJFaH MEMJICKETTIK CaThIIl ally IApThl >Kacajlbl,
ONl KYPBUIBIC >KYMBICTAphIH OpBIHAAYMEH KaTap MepAirepiH MEIUIUHAIBIK KaOJABIKTapAbl IKETKizy
JKOHIHJIET] MIHETIH J¢ KaMThibl. KapKbUlaHIBIPY aliFaHbIHA KapaMacTaH, MepAirep a0 IbIKTapabl TOJBIK
KeJIeM/Ie JKeTKi3y/l KaMTaMachl3 eTIereH, OyJI Tanar KOIFa HeTi3 OOIIbl.

Cot icTiH MoOH-KaWJIaphlH 3€pTTEH OTBIPHIN, Kalumbl comackl 274 649 920 TeHrere >XaOIBIKTHIH
JKETKI3UIMETeHIH aHbIKTaabl. JKayankepiiH »KaOIbIKThI ilIiHApPa KETKI3TeHI Typajbl yaXaepl OpbIHAaJFaH
JKYMBICTAp/IbIH PACTaWThIH aKTiAepiHiH OolMayblHa OalmaHBICTHI HETi3ci3 Aen TaHbUIABL. Jayapl 1merry
OapbICBIHAA COT OOBEKTiHI OPBIHIAY OHE TalChIPY MiHIETTEMECiHE KaTBICTBI MEPIIrepilik KaTbIHACTAP.IbI
pEeTTElTIH HOopMalnapra Ja, TeJEHTeH TayapJbl TalChlpy HeMece aljIbIH aja TeJeMJi Kaitapy MiHIeTiHe
KATBICTBI KETKi3y Typalbl epexelnepre Jlie cuiteme jxacajapl. HoTmkeciHae Taan KOFOIIBIHBIH TalaObl
KaHaraTTaHABIPBUIBII, )KayarnKepAeH >KeTKi31IMereH >ka0IbIKThIH KYHbI MEH COT IIBIFBIHAAPHI OH i PiJI.

Ocplnaiiina, coT ic Xy3iHae 0OBEKTIHI Tanchlpy OeJiriHae MepAirepiikke KaThbICThl HOpMAaJIapiibl, ail
OpBIHCHI3 OepijIMereH TayapJlblH KYHBIH KalTapy OediriHje Tayap »KeTKi3UIiMiHEe KaThICThI HOpMAalap.ibl
Karap KoJIaHbll, OipikTipinren taocinai kepcerri. byn apamac maprrapablH OKyHeni KoHe KeleHA
TYCIHAIPMECIH Tayall eTeTiHIH JJeIISH I

Byt cot ici Tayap eTKi3uI1iMi 3JieMeHTTepl Oap apajac MepAirepiik MapTTapiabl capajiay OapbIChIHIa
TYBIHIAUTBIH cHUIATTaMaJIbIK KUBIHABIKTapAbl Kepcerendi. «Tomblk OiTipinm OepineTiH KYpBUIBIC TypalibD»
HBICAaHBIH/IAFbl KYPBUIbIC IApThIHA KOJ KOWFaH MEpJirep KypbUIBIC YMBICTApBbIH OPBIHAAY MIHAETIH FaHa
eMec, COHBIMEH Oipre MeJUITUHAIIBIK JKa0IBIKTap bl )KETKI3y MIHJIETIH e ©31He aljibl, OYJI caThIIl amy-cary
KOHE Tayap JKETKI3UTIMI Typajbl epeKeNiep/IiH PeTTey asChIHa )KaTalbl.

[Ipaktukaga Oyn1 OipHeme KYKBIK KOJNAAHYIIBUIBIK Maceneiepre anbin Keneni. bipiHmizew,
MIHJICTTEMEHIH HBICAHBIH aKbIPaTy KUBIHFA COFaIbl. Mepairepiik OOMUBIHINA JKYMBICTBIH HOTHXKECI TOCTYPIIi
TYpHe asKTajdraH OOBEKT PETiHIe aWKBIHIOATAIbl, aJl Tayap JKETKI3UIiMi IIapThIHIAAa HBICAH — JKEKe-mapa
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aliKplHAa FaH Tayap. Apanmac mapTra Oenrici3mik TybIHAAWIbl: JKaOOBIKTHI JKETKi30ey Mepairepiik
MIHJETTEMEHIH THICIHIIE OpBIHIANIMAyhl PETiHIE 1€, He JKETKi3y MapTTapbIHBIH OY3bUIYBI peTiHAe e
capaJaHybl MYMKiH.

ExiHnmien, MiHgeTTeMeNnepAl OpbIHIAY COTIH aWKbIHAAyna KUBIHIBIKTAp TYBIHAAWIBIL. Mepmirepiik
KaTbIHACTap/Ia OPBIH/IAY COTi aKT OOWBIHINA HOTIDKEHI TAIChIpy OOJBIN ecenTereli, al Tayap KeTKi3imiMinae
— Tayapzpl Oepy HeMece OHBI CaThIl ATyIIbIHBIH KapayblHa YCbIHY. OCBIIaH NPaKTUKAIBIK JayJbl MIcese
TYBIHJIANIBL: TOJBIKTHIPYILBI Ka0ABIKTAPCHI3 00BEKT TANICHIPBULABI e caHayFa 0oJa el Ma?

YurinmnieH, Toyekenaepai 0eiry mMaceneci aHbIKTalIMal Kanaabl. MepirepiikTe TOyeKell TarChIPhIC
Oepymri HOTW)KEHI KaObUImaraHFa JeWiH MepAIrepiH KayanmKepuIiTiriage Ooiamsl, an Tayap KeTKi3imimi
MapTeIHAA TayapHAblH Ke3IeHCOK JKOWBUTy Hemece OYIiHy Toyekeli OHbl Oepy CoTiHeH Oacram caThII
alymbiFa eTedi. Apamac mapTra Oyl epexe capajdaHFaH CHIATTa OOJBIN, KOJUIM3USL TYBIHIATAIIbI:
Tayekenaep iy 6ip Oeiri ®YMBICTHI OPBIHAAY MpoIeciMeH OailaHbICThI O0Jica, eKiHII 0eiri — TayapablH
YKETKi3y HBICAHBI PeTiH/IeT] TAOUFaThIMEH OAUIaHBICTHI.

TepriHmigeH, mapt OOWBIHIIA MiHACTTEMENEPIiH OpBIHIAIMAybl HEMEce THICIHIIE OpbIHIAIMAYBI
YIIiH >KayanKepUIUTiK IapacklH TaHAAyAbIH Moceleni Oomybl. Mepairepiik mapT OOWBIHIIA TAICHIPBIC
OepyIii KeMIITIKTEPIi KOIOAbI, OaFaHBl TOMEHACTY/AI HEMece MIapTTaH 06ac TapTydsl Tajlall eTyre KYKbUTHI,
al Tayap KETKi3UIiMi IIapThIHAA — TayapAbl aybICTBIPYIbI, TOJNBIK >KUBIHTHIKTAYIbl HEMEcCe TOJCHIeH
COMaHbl KaiiTapyabpl Taman ere amanbl. HoTikeciHae jkayalKepUIUIiK Inapaiapbl TOFBICYBl HeMece e3apa
KaWIITBIIBIKKA TYCYl MYMKIH.

Kapanran icte coT MepmairepaiH >KETKi3UIMEreH >XaOIbIKTHIH KYHBIH KaWTapy MIHIETIH KepceTe
OTBIPBIT, OJI OPBIHAAIFAH KYMBICTAp aKTUIepiHe KAThICTBI MEPIIrepaiK HOpMaNapblH 12, COHJal-aK alablH
aya TeIIeHTEH Tayap/IblH OepiiMey calfapiapblHa KaThICTHI Tayap JKeTKi31LIiMi HOpMaIapbliH Ja MaialaHbIIl,
ic JKy3iHIe OipIKTIPUITeH TOCUII KOMTaH b

Ocbplnaiiiia, COT MpaKTHKACKl Tayap JKETKi31IiMi 3J1eMeHTTepi O0ap MepIirepiik mapTrapAbH KYKbIKTBIK
TYPFBIIAaH KYpJAeNi KOHCTPYKIMsUIap EKeHiH, onapabl xyHemi Ttycinmipyni xkone KP AK-HbiH opTypii
TapaylapbIHBIH HOpMAaJIapbIH KeIicCiMAl TypAe KOJIaHyAbl Tajam eTeTiHiH pacTainbl. MyHIai maprrapra
KaThICTBI OIpBIHFAl TOCUIAIH O0IMaybl OaliKaabl.

MemIekeTTiKk KaXeTTUIIKTep YIIiH jKacalaThIH Tayap S>KETKI3iumiMi dJIeMeHTTepi 0ap MepIirepiik
mapTTapApl KYKBIKTBIK PETTEYJiH KYpIENiJiri ocipece Mep3iMaep MEH jKayamnkepuiutk OemiriHme Oip
OY3YIIBUIBIKKA MEPHAIrepIIiKKe Jie, Tayap JKETKi3UIiMiHe Je KaThICThl HOpMallapiabl Oip Me3riijge KolIaaHy
KaKeTTUIIrHAe KepiHic Tabasapl. OChl TY)KBIPBIMJIBI HAKThIIAY YIINIH AJIMAThl KAJIANbIK COTHIHBIH a3aMaTThIK
icTep skeHiHzeTi coT ankachiHbIH 2025 *butFbl 5 Haypeizgarbl Ne 7599-25-00-2a/1704 ici 6oibIHIIIA KaYIIBICH
Heri3iHae OeliMIIeNTeH COT MPaKTUKACKIH KapacThIpaibik [15].

JlaynelH MoHI apajac CHIATTarbl Cy KYOBIPBI JKOHE Kopi3 JKEJIUIEPIH cally »KOHIHJET! KeliciMIapTKa
0ailJIaHBICTBI TYBIHIAbI, OJT KYPBUIBIC-MOHTAXK )KYMBICTAPBIH FaHA €MEC, MEPAIrepIiH HETI3T1 ka0 abIKTap/Ibl,
aTam aWTKaHga COPFBl CTAHNWSIIAPHl MEH KYOBIPJIApHAbl JKETKi3y JKOHE OpHATy KOHIHAeri MIHICTiH e
KaMThiIbl. KUBIHABIK Mepairep HbICaHABI TAaICHIPY Mep3iMIepiH Oy3bIl, MYHbI UMIIOPTTHIK *aOIbIKTapAbl
JKETKI3yeri  KifipicTepMeH koHe koOajay-cMmetanblk Kykarramara (OKCK) Tyseryiaep  eHrizy
KOKETTUIITIMEH TYCIHIIpTeH Ke3/ie naiaa 0omasl. Mepirep coT apKbUTBI MEep3iMJIi Y3apTy MEH ailbITIYIIIbI
OHIIpIiN amyJaH KYThUTyFa ThIPHICKAHBIMEH, OHBIH 9PEKETTepl CITCI3 asKTaIbl.

Jaynel mienry OapbIChIHIA COT KaOIBIKTBI XKETKI3yleri Kimipicrepre OaiaHbICThI HBICAHIBI YKAJIIIbI
TaTChIpy MEp3iMiHiH OY3bUTYbI MEpJrepiiKKke Ko3/elreH KayanKepIIuTiKTI TybIHIaTaTIHbIH KepceTTi. Cot
«TONBIK OiTipinm OepijeTiH KypbUIBIC Typajbl» IIAPTHIHBIH OacbkiM 3JIEMEHTI asKTalnfaH OOBEKTiHI kacay
Oonbin  TaObutaThIHABIKTaH, KP AK-HiH 293-0a0bIH eckepe OTBIPBIN, aWBIIIYIIBl JayChl3 OHIIP/I.
Ocpuiaiiia, coprbl JKaOIBIKTAPbIH JKETKI3yJeri KiZipic (opc-Makop jKarnaiibl peTiHle TaHBUIFAH JXOK,
KepiciHIle, HBICAaH/IBI 9pi TayapMeH, 9pi KYMBIC HOTIKECIMEH KaMTaMachl3 €Ty MiHJCTTEMECiH 63 MOWHBIHA
aJIFaH MEpAIrepAiH KCINKEPIIiK ToyeKei peTiHae Kapaliibl.

Bynt coT ici OY3YIIBUIBIK JKETKi3y MiHJETTeMeNepiHiH OpbIHJAMAayblHAH TYBIHJAaFaH jKarnaiina na,
COTTapAbIH MEPIIrepiiK 3JeMEHTTIH OachblM peJiHEH IIBIFATHIHBIH KepceTeli. by MeMilekeTTiK TamnchIpbic
meHOepiH/ie asKTalFaH O0BEKTiHI jKacay MaKCaThIHBIH OaCHIMIBIFBIH PACTaN/IbI.

Bbynan Oeiyek, coTtap Mep3imal y3apTyaaH KaraH Typae Oac rtapransl, ce0ebi omap 3aHHbIH 45-
0aOBIH/IaFBl UMIIEPATUBTIK HOpManapra cyhieHemi. Byl Heriri KUbIHABIKTHI TYBIHAATAIbI: MBICAIBI, Y3aK
UMIIOPTTHIK XKETKi3lIiMre 0ainaHbpICThl OOBEKTUBTI TYpAE KaxeT OOJaThIH MEp3iMHIH y3apThUIYHI Ja, erep
oJI 3aH1a Ke3/IeNTeH Tap HeTi3Aep il KaTapblHa KipMece, )KY3ere achIphUIMANIBI.
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Conpimen Oipre, cor KP AK-nin 386-0a0bl 3-TapmarbiHa CoMKeC MIAPTTHIH KOJAAHBLUTY Mep3imi
OTKeHHEH KeiliH OapibIK MiHIETTeMeNep TOKTATBUIATBIHBIH aTam KepcerTi. bynm apamac maprtra Tayap
KETKI3UTIMI  asKTalIMalbIHINIA JKYMBICTBI O6JeK asKrayra OONMaWTHIHBIH, KepiciHIIe e comail eKeHiH
nonenaenai. Tayap skeTki3iniMi Mep3iMiHiH Oy3bUTYBl OYKUT KYPBUIBIC MiHIETTEMECIHIH TOKTAThUTYbIHA 9KEI
COKTBI, OYJI «TOJNBIK OiTipirm OepiieTiH KyphUIBIC TYpalibD» MIAPTHIHIA KAPUA-KYKBIKTHIK MIEKTEyJep JKeKe-
KYKBIKTBIK HOPMaJapAblH KOJUIM3HSICHIH YIIBIKTBIPATHIHBIH JKOHE COTTapAbl JKHi Tayap IKEeTKi3imimi
SIIEMEHTIHEH TYBIHIANTHIH OY3yIIBUIBIKTAp YVIIIH MEpAIrepaik [apT OOWBIHIIA KaTaH CaHKIHsIAp
KOJIJaHyFa MOXOYpIICHTIHIH KepceTei.

Ocpinaiima, cOT MPaKTUKACHl capajlaHFaH TACUIAIH KaKETTUIITIH KepceTelli: Mep3iMAepaiH OY3bUTYHI
YIIiH KayanmKepIIiTiK Oy3yIIbUIBIKTHI MAPTTHIH KAl AIEMEHTI: MepAIrepiik Ie, aJjie Tayap KeTKi3iTiMiHeH
TyblHIAll Ma? MeMIIeKeTTIK KaXETTUNIKTep YIOIH «TONBIK OiTipin OepileTiH KYpbUIBIC TypaybD»
apTTapbIMEH JKacallaThlH Tayap >JKETKi3UTMi dsJeMeHTTepi O6ap Mepairepimik ImapTTapabl KYKBIKTHIK
peTTeyAiH HeTri3ri KypIeNiiKTepiHiH Oipi — apanblK Ke3eHIepAiH THICIHIIe OpBIHAAIMAYHl VIIiH
JKayaIKePIIUIIKTIH COTiH )KOHE KOJICMiH allKbIH/AY.

Ocburaiitia, AcTaHa KaJachblHBIH MaMaHAAHABIPBUIFAH ayJaHapalblK 3KOHOMHUKAIBIK COTHIHBIH
IetnriMiHe COlKec, MAaPTTHIH HBICAHBI «TOJBIK OiTipin OepiieTiH KYpbUIbIC TypajbDy JKaFAalbIHIa TYPFBIH Vi
KeIleHAepiH caimy Oonapl. MyHaai KemiciMIIapT e3iHiH TaOufaThl OOWBIHIIA apanac CUIaTKa Ue OOJIbIIL,
KYpPBUTBIC-MOHTaX J>KYMBICTAPBIH FaHa eMec, MepirepiH OapiblK KaKeTTi JKyHenepai KamTamachl3 €Ty,
KETKi3Y JKOHE OpPHATY JKOHIHJIETI MIHJCTIH ¢ KAMTH/IBI.

KubHABIK Mepairep apaliblk KecTe Mep3iMIIepiH, aTam aifTKaHIa TiKelel Tayap KeTKi3iTiMiHe Toyemni
KYMBICTap/Abl: JJIEKTP XapBIFBIH XKYPri3y, CAaHTEXHUKAIBIK JXYMBICTAp MEH iIKiI opieyai Oy3raH KesJe
TYBIHAAIBI. Mepairep coTci3 moJenfereHiHAeH, «TOJBIK OiTipinm OepileTiH KYphUTBIC TYpallbDy MAPTHIHBIH
KYPBUIBICBIHIA KEKe KEe3eHACPAiH KeIIKTIpUTyl VIIiH >KayanmKepHIUliK JKYKTelIMeyl THic, ©HTKeHi
MiHIeTTeME TeK OYKill OOBEKTIHI TamcChIpYABIH COHFbI MEp3iMiHIH Oy3bUTybl OOWbIHIIA FaHa OarajaHybl
KepeK. byJl yok KIacCHKalbIK KOJUTM3USHBI OCHHENEHi: KaOIpIKTapibl MOHTKIayMeH OalIaHBICTHI
OY3YIIBUIBIKKA MEpAIrepiiik HopMaJapblH KOJNAaHy KaKET Te, 9JIJie OHBI XKETKi3y Mep3iMIepiHiH Oy3bLTybl
pETiHJIe KapacThIpy Kepek Iie.

Cor Oyl yokai KaObLIIaMajbl JKOHE IAPTThIH *KYMBIC KecTeci OOMbIHINA Ke3eHIepre OesiHEeTiHIH
kepcerTi. COT KecTe KeNiCIMIIapTThIH MIiHAETTI MapThl OOJBIN TaOBUIATHIHABIKTAH, apajblK Mep3iMIepIiH
OY3pUTYBI YIIIH aibimmysl eHAipai. JKeTki3inreH »xyienepii MOHTaXIay Mep3iMIepiHiH CakKTalMaybl
MIHJCTTEMEHIH THICIHIIe OpBIHAAIMAYbl PETIHJE TAHBUIBIN, OJ KAPXKBUIBIK JKAyallKEePIIUIIKKE OKeIl
cokThIpabl [16]. CoTrap «TONBIK OiTipin OepiieTiH KYpBUIBIC Typajbl» IIApThl ©3iHIH KEIIEH/l CHIAThIHA
KapamMacTaH, MepJirep/ai KapXKbUIBIK JKayalmKepIIIiKTeH OOCaTMaWThIHBIH, TINTI Kemnry cebedi KeTkizy
3JIeMeHTIMEH OalIaHbICThI TOYEKeI OOJIFaH JKaFanaa 1a, MOMBIH Il IbI.

CoHbIMEH KaTap, OChI ic OOWBIHIIIA COT CAaHKIUIAPABI KOJIIaHya TeHIePIMITIK TaHBITHII, MEpIirepii
MEMJIEKETTIK CaThIll alyJaplblH afajl eMec KaThICYLIBbICH Jien TaHyaaH 0ac TapTTbl. COT Oy3yLIBIIBIKTHIH
MOH/IITIK KPUTEPUHiH eCcKepai, OUTKeHI KYMBICTApIbIH 94 %-bI OpBIHAANFaH JKOHE TYNKITIKTI Mep3iM o
Oacranmarad exi. Ochlnaiila, coTTap >KayarKepIIUIKTi capalaijpl: KecTeHiH Oy3bLIybl, COHBIH iliHe
Tayap XETKIi3iJIiMi 3JIeMEHTI aWBbINIIyJIMEH ja3alaHajdpl, Oipak KaTaH KapUsA-KYKBIKTBHIK CAHKIIHSIApIIbI
KOJIJaHy YILiH TarchIpbIc OepyIIire KeATipiIreH 3usTHHBIH MOHJIUIIT JTOJIENIICHY1 KaXKeT.

Hotwmwxkecinne, Oy Toxipube MEMIIEKETTIK CaThIl alylap YIIH JKacalaThlH Tayap JKETKi3imimi
3JIEeMEHTTEpl 0ap MepAirepsik IIapTTapaa COTTAp/bIH JKayalKepIITKKe KaThICThI capajaHfaH TACLIIi
KOJJaHyFa MoXOyp OONaThIHBIH pacTailipl: Mep3iMaepliH Oy3bUTybl (QYHKIHOHAIABI TYPAE >KETKizy
JJIeMeHTIMEH OailIaHbICThl OOJIFAH KaFmaiIbIH ©3iHAE J€, MEPHAIrepiikKKke TOH KaTaH CaHKIUsap
KOJIIaHbLIa/IbI, OipaK yKapus-KYKbIKTBIK CAHKIMsJIAP YIIIH MIHAETTI TYpAE TANChIPhIC Oepyllire KeaTipiireH
3WSIHHBIH MOHJIUTITI TOJIENACHY1 Tajamn eTiiei.

Kopvimuinowi

Tayap xeTki3imimMi 3eMeHTTepl 0ap MepAirepllik mapT e3iHiH TaOWFaThl SPTYpJi MiHJIETTeMeIepi
OipikTipeTiH apanac MWapTThIK KOHCTPYKUUSIHBIH aiKbIH MbIcanbl. JKYpri3iireH 3epTTey WapTThIH HBICAHBIH
@XbIpaTy, MiHICTTEMEIEepAl OpbIHAAY COTiH aiKplHAAy, ToyekenjepAl Oeny XoHE KayalKepIIiTiK
napajnapblH TaHJAy MOCEINeNIePiHJie HEeTi3r1 KUBIHIBIKTAP/IBIH TYBIHAAUTBIHBIH KopceTTi. by Mocenenepin
©3CKTLIIr Oip IIapTTHIH IIEHOEPIHAE KYMBICTAPAbl OPBIHAAY IPOIECI MEH MaTepUANIbIK KYHIBLIBIKTAPIbI
TaICHIPYIBIH KaTap KaMTBUTY JKaFJabIHIa apTa TyCei.
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MemiekeTTiK caThlll ally callachlHAA aTajfaH MpoOJieMaTHKa epeKile ©3eKTUIiKKe ue. MeMIeKeTTiK
KeIiCIMIIapT, 9JeTTe, TeK AalbIH HBICAH TYPIHET1 TYNKLUIIKTI HOTH)KETe KOJI KETKi3yre FaHa eMec, COHBIMEH
KaTap TarchIpbIC OEPYIIiHI TOJBIKKAHIBI MaTePHUAIIBIK-TEXHUKAIBIK KaOIBIKTayFa Aa OarbITTaabl.

Byn oceinpaii mapTTapra Mepairepiikke Jie, Tayap JKeTKi3imiMiHe Jie KaThICThl HOpMasapAbl, COHBIMEH
Oipre >kapHUA-KYKBIKTBIK TaJalTapAblH ePEeKIIeTIKTEPIH eCKepe OTHIPHII KOIJaHy KaXXEeTTUTITiH alKbIHIalIbl.
CoT mpakTHKackl MYHIal JKaFaiiapaa 0ackIMIBIK, SETTE, MEPAIrepIIiK dJIeMEHTKE OCpiICeTiHIH pacTaiIbI,
OWTKEH1 TYNKUIIKTI MakcaT — asKTaJFaH HBICAHIBl Kypy. Alaiina Tayap >KETKi3iTiMi SIeMeHTTepi e
KayarnKepIIiTKTi JypbIc 0oty >KoHe TapanTapIblH KYKBIKTapbIH KOPFay YLIIH AepOec MoHIH caKTal Kajla bl

Ocpinaiima, Tayap XeTKi3UTiMi aeMeHTTepi 6ap MepAirepiik mapTTapasl THIMAI KYKBIKTEIK PETTEY TeK
KeIIeH/Ti TOCUTAIH HeTi3iHae MYyMKiH Oonajpl, OJI a3aMaTThIK 3aHHAMa HOpPMaJapblH OeJIeKTeN KOJIIaHyIbl
XKOHE ONlapAbl MEMJICKETTIK TalCHIPBICTHIH KaKeTTUTikTepiHe Oedimaeyni ke3aeiai. byl KYKBIKTBIK aiiKbIH
eMecTIKTi OappIHIIA a3aiiTyra, Mepairep MEH TAalChIphIC OepylIiHiH MYIAENepiHiH Tene-TeHMIriH
KaMTaMachI3 €TyTe JK9HEe COT TaXipuOeciHae OipbIHFal TOCII KaTbINTaCTRIPyFa MYMKIH/IIK Oepei.
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Oco0eHHOCTH PABOBOI0 PeryJMpPOBaHNS 10T0BOPA MOAPSAA € IJTeMeHTaMU
NMOCTABKM: TeopeTHYeCKHe MOAX0/bI U cy1e0Has MPAKTHKA

Hacrosimast crathest mocBsiieHa KOMIUIEKCHOMY HCCIEIOBAHHIO OCOOCHHOCTEH IIPAaBOBOTO PETYIMPOBAHMS
JIOTOBOpA TMOAPSIa C 3JIEMEHTaMH IOCTaBKM B CHCTEME TIpakIaHCKoro mpasa PecrnyOnmkn KasaxcraH.
AKTyaJIbHOCTb TEMbl OOYCJIOBJICHA CJIO)KHOCTBIO MPAaBOBOM KBaTM(HKALMH CMELIAHHBIX JOTOBOPOB H
HEOOXOIMMOCTBIO OIPEIEICHNS KPUTEPHUEB Pa3TPAHUUCHHUS KIIOUYEBbIX 00513aTeIbCTB — BBINOJIHEHUS paboT
(mompsin) W mepemaud MMyIIecTBa (TIOCTaBKa) — B KOHTEKCTEe MOJOkeHWH ['paxmanckoro komekca PK.
Ocoboe BHHMaHHE yIeJICHO aHAJIN3y B3aUMOCBSA3M M TOUYEK CONPUKOCHOBEHHS YKa3aHHBIX JOTOBOPOB, a
Taloke MEXaHH3MaM HX COOTHOUIGHWS ¥ B3aWMOJCHCTBHS B IIPABOIIPUMEHHTEIHHON IIPAaKTHKE.
PaccmarpuBaroTcs TeopeTHYEeCKHe ITOIXOIB K OINPEAENICHHUIO JOMHHUPYIOUIIETO 3JIeMEHTa JI0ToBOpa IS
nenell cyOCHAMApHOTO NPHMEHEHHS HOPM, pETYIHPYIOIINX COOTBETCTBYIOIIMH BHJ 00s3aTeNbCTBA.
IIpoanammsupoana cynedHas npaxtuka Bepxosroro Cyna PK 1 MeCTHBIX CyZIOB IO CIIOpaM, BO3HHKAIOIIHM
U3 JAHHBIX JOTOBOPHBIX KOHCTPYKLMi. OTIEIbHBIA pa3ies MOCBAIICH BOIPOCAM pPacHpenesieHUs PHCKOB,
OTBETCTBEHHOCTH CTOPOH 3a HEHaIeKallee UCHOJIHEHHE paboT MM IOCTaBKY HEKa4eCTBEHHOI'O TOBapa, a
TaKke MOMEHTOB Iepexoja IpaBa COOCTBEHHOCTH M IPHMEHEHHMS K HUM MOJIOKCHHH O BO3MCLICHUH
yOBITKOB. Pe3ynbraThl HCCICIOBAaHHS BBIPAXCHB B OOOCHOBAaHHBIX BBIBOJAX M NPAKTUYECKHX
pEKOMEH/IalMsIX, HAlpaBJICHHBIX HA IIOBBIIICHHE NPABOBOI ONpPEAeNEHHOCTH, YHHU(UKALUIO MOAXOAOB B
MPaBONPUMEHUTEIFHOH MPAKTHKE M COBEPIICHCTBOBAHUE IOTOBOPHOTO PETYIHPOBAHUS B KOMMEPUYECKOM
oboporte Pecyonuku Kazaxcran.

Kniouesvie crosa: cyneOHas MpaKTHKa, JOTOBOP MOJPsAIA, TOTOBOP MOCTABKH, 00S3aTEIBCTBCHHOE MPABO,
MOJPSAIYNK, 3aKA3UHK.

O.T. Alimov, T.V. Stepanova

Peculiarities of the Legal Regulation of a Contract for Work and Labor with Elements
of Supply: Theoretical Approaches and Judicial Practice

This article is devoted to a comprehensive study of the peculiarities of legal regulation of a contract for work
and labor with elements of supply within the civil law system of the Republic of Kazakhstan. The relevance
of the topic is determined by the complexity of the legal qualification of such mixed contracts and the need to
establish criteria for distinguishing between key obligations: the performance of work (contract for work) and
the transfer of property (supply) in the context of Kazakhstani legislation, primarily the Civil Code of the
Republic of Kazakhstan. Particular emphasis is placed on examining the interrelation and points of
intersection of these contracts, as well as on identifying the mechanisms of their correlation and interaction in
legal practice. The article analyzes theoretical approaches to identifying the dominant element of the contract
for the purpose of subsidiarily applying the relevant legal norms. Particular attention is given to the analysis
of judicial practice of the Supreme Court of the Republic of Kazakhstan and local courts in resolving disputes
arising from such contractual structures. The study also examines issues related to the allocation of risks, the
liability of the parties for improper performance of work or delivery of defective goods, as well as the issues
of transfering ownership and the application of provisions on compensation for damages. The findings of the
research include reasoned conclusions and recommendations aimed at enhancing legal certainty, unifying
approaches in law enforcement practice, and improving the contractual framework in commercial turnover in
the Republic of Kazakhstan.

Keywords: judicial practice, contract for work and labor, contract of supply, law of obligations, contractor,
customer.
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Legal Regulation of Smart Contracts in China and the United States:
A Comparative Legal Analysis

This paper presents a comprehensive comparative study of the legal regulation of smart contracts in the Unit-
ed States and the People’s Republic of China, taking into account both theoretical frameworks and practical
applications. Smart contracts are examined as both technological and legal instruments that facilitate the au-
tomation of contractual obligations, enhance transactional transparency, and streamline the management of
digital assets within the digital economy. The relevance of this research arises from the rapid integration of
blockchain technology into the financial sector, public services, international trade, logistics, and insurance.
Nevertheless, despite the widespread use of the technology, the legal status of smart contracts and their
recognition by national and international courts remain subjects of academic and professional debate. The
methodological basis of this study combines comparative legal analysis, a systematic review of regulatory
acts and judicial practice, an examination of academic literature, and the synthesis of information from di-
verse sources. This research highlights the key features of the Chinese and American regulatory models. The
Chinese model is characterized by centralized control, where smart contracts are integrated into state-backed
digital platforms, including the Blockchain-based Service Network (BSN) and the digital yuan. This approach
ensures standardization and security, however constrains the pace of innovative adoption. By contrast, the
American model demonstrates flexibility and fosters innovation by recognizing program code as a legally
significant instrument under digital transactions and contract law (e.g., the E-SIGN Act of 2000 and various
state laws). However, it lacks clear standards and uniform security protocols.

Keywords: smart contract, blockchain, legislation, legal regulation, USA, China, digital economy, decentrali-
zation, judicial practice, Anglo-Saxon legal system, legal force.

Introduction

The development of the digital economy generates new opportunities while simultaneously presenting
novel challenges for legal systems. A smart contract is program code that enables the automated execution of
contractual terms without the involvement of third parties, thereby ensuring transactional transparency and
facilitating the management of digital assets [1]. Smart contracts operate on blockchain technology, which
provides decentralized verification of transactions and immutability of records [2]. Their application extends
to public services, international trade, financial technologies, insurance, and logistics.

The relevance of this study lies in the widespread adoption of smart contracts within the digital econo-
my andthe presenting need to define their legal status. Different jurisdictions adopt divergent approaches to
regulation: China emphasizes standardization and centralized control through state-backed digital platforms
and the digital yuan, whereas the United States prioritizes flexibility and the promotion of innovation.

The central research problem is the absence of a unified international approach to recognizing the legal
force of smart contracts. Regulatory frameworks in the United States and China diverge due to differences in
their legal systems, traditions, and economic priorities, highlighting the necessity of developing recommen-
dations for harmonizing national legislation and minimizing legal risks.

The object of this study is the smart contract as both a technological and legal phenomenon [3].

The aim of this research is to conduct a comparative analysis of the legal regulation of smart contracts
in the United States and China, and to identify prospects for the development of their legal status.

The research objectives are as follows:

1. To examine the technological characteristics and theoretical foundations of smart contracts;

2. To analyze legislation and judicial practice in the United States regarding smart contracts;

3. To study the approaches of the People’s Republic of China in regulating smart contracts;

4. To conduct a comparative legal analysis of the Chinese and American models, identifying their
strengths and weaknesses;

" Corresponding author. E-mail: sapar_s@mail.ru

122 BecTHuk KaparaHgmHckoro yHMBepcuTteTa


https://doi.org/10.31489/2025L4/122-128
sapar_s@mail.ru
sapar_s@mail.ru
https://orcid.org/0009-0004-8961-606X

Legal Regulation of Smart Contracts in China and the United States:...

5. To propose recommendations for adapting national legislation and harmonizing international regula-
tion in the context of the digital economy.

As global leaders in the development of advanced technologies, the United States and China play a piv-
otal role in the legal frameworks for smart contracts. Analyzing the regulation of smart contracts in these
countries is therefore essential for understanding their legal nature.

Methods and materials

The study conducted a comprehensive analysis of the legal regulation of smart contracts in the People’s
Republic of China and the United States, employing comparative legal analysis, systems analysis, and the
examination of legislative acts and judicial practice. Both general scientific and specialized legal methods
were applied, including doctrinal, analytical, and comparative approaches.

The materials for this research comprised a wide range of official documents, including the E-SIGN Act
of 2000, state legislation, digital finance laws, electronic transactions, standards of the BSN, official judicial
decisions, as well as academic papers and doctrinal sources.

Comparative analysis was conducted with due regard to the specific features of Chinese and American
legal systems.

A systems approach was employed to examine the interrelation between technological infrastructure
and the legal dimensions of smart contracts, including the role of decentralized finance platforms (DeFi) in
the United States and public digital platforms such as the BSN in China.

The method of synthesis enabled the integration of data on legal approaches, practical examples of
smart contract implementation, and judicial practice, and further facilitated the formulation of recommenda-
tions for harmonizing regulatory frameworks.

Results

Smart contracts were first conceptualized by Nick Szabo in 1994 as program codes designed to enable
the automatic execution of contractual terms without involvement of third parties [4]. With the advent of
blockchain technology, smart contracts have rapidly developed and gained widespread application. Accord-
ingly, their legal regulation and enforceability have become issues of central importance. The legal force of a
smart contract depends on the recognition of the code as a legally binding agreement. In China, smart con-
tracts are integrated into centralized, state-backed platforms, and the evidentiary weight of blockchain rec-
ords has been recognized by courts, including the Beijing Internet Court [5]. By contrast, in the United
States, the legal framework for digital transactions is established through legislation as the E-SIGN Act of
2000 and the Uniform Electronic Transaction Act (UETA) [6].

The People’s Republic of China

Although the People’s Republic of China lacks direct legislation specifically addressing smart contracts,
their use is regulated by a range of legal instruments. The Blockchain-based Service Network (BSN) stand-
ards provide the infrastructure for deploying smart contracts on state-backed digital platforms. Laws govern-
ing digital finance regulate electronic transactions, payments, tokenization, and digital assets, while electron-
ic transactions laws ensure the admissibility of blockchain-based evidence in electronic documents.

Several distinctive features of the Chinese model can be highlighted. First, there is a unified (central-
ized) control: the state regulates the infrastructure, verification, and security standards for smart contracts.
Second, the Supreme People’s Court of China has issued a ruling requiring internet courts to recognize elec-
tronic data verified by blockchain methods, including hash values, timestamps, electronic inscriptions, and
others, if their authenticity and resistance to counterfeiting can be established. Third, smart contracts are in-
tegrated with the digital yuan, allowing interaction with the national digital currency [7].

Judicial practice further illustrated the recognition of blockchain-based evidence in China. The first
such case occurred in June 2018 in Hangzhou, where blockchain records were accepted as admissible and
reliable evidence. The court emphasized that smart contracts should not be dismissed merely due to their
technological complexity. In 2019, the Beijing Internet Court automatically submitted a case using smart
contract technology. If the terms of mediation were not fulfilled, the case was automatically sent to court,
which became the first such precedent in China. A dedicated platform, “Balance Blockchain”, is integrated
with the judicial system and applies smart contracts to speed up the consideration process and increase trans-
parency. This platform stores tens of millions of pieces of evidence. For example, in Sichuan, the court ac-
cepted blockchain evidence in a copyright infringement case. An audio work protected by hashes was recog-
nized as admissible evidence, and compensation in the amount of 20,000 yuan was awarded. Blockchain ev-
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idence is even being applied in criminal cases. This was in a fraud case in the Shaoxing City Court (Shanyu
County). The defendant was sentenced to imprisonment [8].

The United States of America

In the United States, smart contracts are regulated on the basis of contract law and electronic commerce.
There are three main aspects in the U.S. approach. First, the E-SIGN Act of 2000 recognizes electronic con-
tracts as legally binding. Second, state laws, for example, the Wyoming Digital Asset and Smart Contract
Law, provide a legal basis for digital assets and smart contracts. Third, in judicial practice, legislation is ap-
plied to smart contracts on decentralized platforms, such as CFTC v. Ooki DAO (a judicial precedent).

The features of the American model lie in its flexibility and support of innovation. The laws may allow
experimentation with new technologies [9]. Recognition of code as a contract depends mainly on the fulfill-
ment of the conditions of offer, acceptance, and the intention to create an obligation. However, while decen-
tralized platforms increase the speed of innovation, they may also create create legal uncertainty. The U.S.
overcomes this uncertainty through major precedent-setting cases [10].

Judicial practice in the United States is based on precedents, as the country follows the Anglo-Saxon le-
gal system. The CFTC (Commaodity Futures Trading Commission) and the SEC (Securities and Exchange
Commission) are the main regulatory bodies, although sometimes individuals also act as plaintiffs in U.S.
courts, with decentralized platforms often appearing as defendants. After analyzing five major cases concern-
ing blockchain technology, such as CFTC v. Ooki DAO (2022-2023), SEC v. Telegram (2020), SEC v. Rip-
ple Labs (2020-2023), Archer v. Coinbase (2019), CFTC v. McDonnell (2018), the following conclusions
can be drawn:

1. Smart contracts are a technical instrument of execution rather than an independent agreement;

2. Liability rests with the developer, the DAO administrator, or the companies that use smart contracts;

3. Automation through code does not exempt parties from the application of traditional contractual and
financial law.

In conclusion, the Chinese model ensures security and standardization, but slows down the adoption of
new technologies, while the American model is flexible and encourages innovation, but lacks legal standard-
ization and clear regulations.

Discussion

The comparative analysis of the legal regulation of smart contracts in the two countries has shown that
there are significant differences in their approaches. Both the United States and China recognize the legal
force of smart contracts, but their integration into the existing legal systems differs significantly.

Menell P. believes that the American system encourages the introduction of innovative technologies
and ensures maximum flexibility, allowing smart contracts to operate within the framework of contract law
[11]. N. Szabo notes that the recognition of program code as a legally binding agreement opens broad oppor-
tunities for the digital market, but at the same time creates legal uncertainty, especially in cross-border trans-
actions.

Judicial practice, such as CFTC v. Ooki DAO, shows that U.S. courts tend to apply existing laws to new
digital instruments, but such decisions often require interpretation and may be ambiguous or even contradic-
tory. Thus, the American experience demonstrates high potential for innovation, while maintaining signifi-
cant legal risks.

Chinese author Y. Liu emphasizes that China focuses on centralized legal regulation and standardiza-
tion of smart contracts, which ensures legal certainty and security. The People’s Bank of China (PBC), be-
tween 2020 and 2022, issued recommendations and regulatory guidelines. According to their position
(2022), the implementation of smart contracts in state-backed digital platforms has allowed blockchain trans-
actions to be used as evidence in court, thereby reducing the risks of dishonest pratices. However, the Chi-
nese model limits innovative potential and slows the integration of new technologies. Researchers from BSN
Development (2023) have noted that centralized infrastructure facilitates the control and verification of smart
contracts, but also created dependence on government decisions.

As we can see, each model has its advantages and disadvantages, and they differ significantly from one
another. Therefore, some authors, including UNICITRAL, propose developing international standards for
smart contracts in order to minimize risks and increase legal certainty in cross-border transactions. This con-
firms the need to harmonize national approaches with international practices [12]. Effective use of smart
contracts requires a combination of flexibility and standardization, which will establish legal certainty,

124 BecTHuk KaparaHguHCcKoro yHmBepcuTteTa



Legal Regulation of Smart Contracts in China and the United States:...

strengthen trust among participants in the digital economy, and ensure the sustainable development of inno-
vative technologies.

As for domestic scientists, Ilyassova G.A. and Aitimov B.Zh. believe that, based on blockchain tech-
nology, the national regulation for the protection of personal data should be adopted [13]. Authors Bazarov
M.M. and Tokatov R.A. argue in their article that the legal correctness of smart contracts in blockchain tech-
nology, including the mechanisms regulating its legal definition, should be thoroughly studied by legal pro-
fessionals. We assume that the experience of the two leading countries can help in resolving these issues
[14].

We also believe that the following recommendations could be added to this list:

1. The practical implementation of smart contracts requires improving the legal literacy of developers
and market participants;

2. The adaption of national laws to the digital economy must take into account the balance between se-
curity and innovation;

3. The integration of elements of decentralized and centralized control would allow combining the ad-
vantages of the U.S. and Chinese models.

Overall, the comparative analysis of the legal regulation of smart contracts in China and the United
States has showed that both countries strive to create favorable conditions for the use of blockchain technol-
ogies. It should also be emphasized that further development of the regulatory framework and the harmoni-
zation of international norms will contribute to strengthening trust in smart contracts and their widespread
use.

Conclusion

This study has shown that the legal regulation of smart contracts in China and the United States differs
significantly in its approaches. These differences stem from national legal traditions, economic priorities, and
strategies for implementation of digital technologies.

In the United States, smart contracts are regarded as a flexible tool that supports innovation and allows
program code to be used as a legally binding agreement. However, the decentralized nature of these plat-
forms creates legal uncertainty in the absence of standardization.

In China, the model is oriented toward centralized regulation and standardization. The digital yuan and
state-backed digital platforms provide a high level of legal certainty, and blockchain-based transactions are
recognized as admissible evidence in court. Control and restriction of flexibility and innovation result in en-
hanced security and traceability of actions, although this significantly slows the pace of technological adop-
tion.

Undoubtedly, the regulatory approaches of these two global powers have their own advantages and dis-
advantages. In China, the People’s Bank of China and other government agencies fully control the
blockchain sector; smart contracts may only be implemented on approved state-backed digital platforms.
This limits the innovative initiative of private startups and companies. Cryptocurrency trading is prohibited
in China, and therefore international projects on Ethereum or other public blockchains cannot operate legally
within the country. China does not have a separate law on smart contracts; they are interpreted solely as a
type of electronic contract. Similarly, in the United States there is no unified federal law on smart contracts.
In some states, smart contracts are recognized in civil law circulation, but the rules vary, leading to legal
fragmentation. The U.S. Securities and Exchange Commission (SEC) defines many tokens as securities,
while the Commodity Futures Trading Commission (CFTC) treats them as commodity derivatives. This cre-
ates inconsistencies in determining the legal nature of smart contract involving tokens.

In both jurisdictions, smart contracts have demonstrated tangible results and continue to develop rapid-
ly.

The findings of this analysis allow for following conclusions and recommendations:

1. National approaches should be systematized, and international standards should be developed to in-
crease legal certainty and foster trust among participants in the digital economy.

2. The Civil Code of the Republic of Kazakhstan currently lacks a definition of smart contracts. It is
therefore proposed to enshrine such the definition in order to determine their legal nature and to regulate the
legal mechanism for their application in legislation.

3. To practical implementation of smart contracts requires improving the legal literacy of developers
and market participants. It is also essential to prepare IT specialists capable of implementing smart contracts.
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4. The integration of elements of centralized and decentralized control would make it possible to com-
bine the advantages of both models.

In conclusion, it should be noted that smart contracts represent a promising instrument of the digital
economy. However, their effective application requires legal regulation, primarily at the international level,
followed by the harmonization of national legislation with international instruments.
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C.C. bopan6ait

AKII nen KXP-1a cmapr-keaiciMIIapThIH KYKBIKTBIK PpeTTey: CaJabICTBIPMAJIbI-
KYKBIKTBIK TAJAay

JKymbicta cMapT-KemiciMIIapT YFBIMBIHBIH KYKBIKTBIK TaOUFaThl MeH OHbI KosigaHy Taxipubeci AKII men
KXP MblIcanbiHaa canbICThIPMabl-KYKBIKTBIK Tajaay Heri3iHae KapacTelpburan. Cmapr- KediciMmapt —
IAPTTHIK MiHACTTEMENepAi aBTOMATTaHIBIPYFa BIKMAl €TETiH, MOMIJEJepiH AlIbIKTBIFBIH apTTHIPATHIH,
MG PIBIK SKOHOMHKA JKaFAaiibiHIa HUQPIBIK aKTUBTEPAl OacKapy/abl KEHIUIETETIH TeXHOIOTHSIIBIK KOHE
KYKBIKTBIK KypajJ peTiHAe 3epjeleHreH. MakalaHblH ©3€KTUIr KapXKbl CEKTOPbIHA, MEMIICKETTIK
KBI3METTEpre, XajblKapalblK caylara, JIOTHCTHKA MEH CakKTaHIbIpyFa OJIOKYEHH TEXHOJOTHSCHIH JKEIelN
eHrizyre OailaHbICTBI. AJaiiia, TEXHOJOTHSHBIH KEH TapalyblHa KapamacTaH, CMapT-KeliCiMIIapTThIH
KYKBIKTBIK MopTeOeci jkoHe OJapibl YITTHIK JKOHE XalbIKapaJlblK COTTapia MOWBIHAAY MaMaHIap MeH
FalbIMIap apachlHIa JayJbl Mocene OOJBIN caHanmabl. 3epTTEeyAiH dAiCHAMalbIK 0a3achl CalbICTBIPMAIIBI
KYKBIKTBIK TaJJay/laH, HOPMaTHBTIK KYKBIKTBIK aKTiJIiep MEH COT MPaKTHKACHIH XKYHelNi 3epTTeyAeH, FhUIBIMU
oyebueTTep i TajmayiaH, spTYpIli JepeKKe3iep/eH allbIHFaH aKmapar cHHTe3iHeH Typazbl. COHBIMEH KaTap
MaKajaaa KeITalsIbIK )KOHE aMEPUKAH/IBIK PETTEY MOICIbASPiHIH HEri3Ti epeKIenikTepi kepcetinred. Kprrai
MOJIeNli OpTaJBIKTaH[IBIPBUIFAaH OaKplIayFa He JKOHE CMapT-KeNMiCiMIIapTTap MEMIISKETTIK HH(PIBIK
mrargopmanapra (Blockchain-based Service Network (BSN) nmen canIpIK 10aHBIBI KOCA aJIFaH/a) €HTi31IreH.
Byn crampmaprray MeH Kayimnci3mikTi KaMTaMachl3 eTeli, ajaiila WHHOBAIWSUIBIK CHTI3y JKbUIJAMIIBIFBIH
MIeKTeWaAl. AMEpPHKaHABIK  MOJIENb, KEpiCiHIIE, OpPTANBIKCHI3AAHABIPYMEH, HKEMIITKICH JKOHEe
TEXHOJIOTHSUIBIK  MHHOBALMSUIApABl KOJNJayMeH epekmeneHeni. DenepaniplK >KoHE MITATTHIK 3aHIAp
JeHreifinae cMapT-KeiciMIIapT 3aHIbl MaHBI3Abl KYpal peTiHje TaHbUIaabl, atan aiTkanma, E-SIGN Act
(2000), sxeke wTaT 3aHAAPBIHA XKIHE GipKaTap MITATTAPIABIH HH(PIBIK MOMIJIENEp Typalibl 3aHIapbiHa COMKeEC.
Anaiina, OipblHFall KayinCi3mik CTaHIApTTapbl MEH XaTTaMajJapbiHbIH OOJIMaybl KYKBIK KOJJaHy
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NPaKTHKAchlH (parMeHTalusIay KaymiH Tyzasipagsl. Ocbuiaiillia, cajbICTBIpMallbl Tanjay KepceTKeH.eH,
AKIII-Ta mHHOBaIMsIApABIH AaMYbIH BIHTAJAHIBIPATHIH JuOepanapl Tocin 6aceiM, an KXP-na MemnexerTik
Kayincizgik meH mudpiblK miatdopMmaiapra CEHIMIUTIKTI KaMTaMachl3 eTyre OarbITTajJfaH KYKbIKTBIK
0aKkplIay MEH CTaHAAPTTAy MOJEII XKy3ere achIpbUIya.

Kinm ce30ep: cMapr-kemiciMmiapT, OJIOKUYCHH, 3aHHama, KYKBIKTHIK perrey, AKII, Kerrait, nudpipk
9KOHOMHKA, OPTAIBIKCHI3IAHIBIPY, COT MPAKTUKACHI, aHTJIO-CAKCOHIBIK KYKBIKTHIK JKYHe, 3aH KYIIIi.

C.C. bopan6aii

IIpaBoBoe peryiupoBanue cmapr-koHTpakTta B KHP un CIIA:
CPAaBHUTEILHO-IIPABOBOI aHAJIN3

B nmanHO#f paboTe mpoBeAEHO KOMILIEKCHOE CPABHHTEIBHOE MHCCIEIOBAHUE IIPABOBOTO PETYIHPOBAHUS
cmapr-koHTpakTa B CIIIA n B KHP, oxBaTbiBaromiee kak TEOpPETUYECKHE OCHOBBI, TaK M MPaKTUYECKHE ac-
HEKTHl nX npuMeHeHus.. CMapT-KOHTPAKT pacCMaTPHUBAETCS KaK TEXHOJOTHYECKUH W IOPHIANYECKUH HHCTPY-
MEHT, 00€CIIeUNBAIOIII aBTOMATH3ALHUIO CIIOIHEHHS JOTOBOPHBIX 0053aTENBCTB, NOBBIILICHUE TIPO3PAYHO-
CTH CZIeJIOK U 3 PeKTHBHOE yIpaBieHHE HU(PPOBBIMHA aKTHBAMH B YCIOBUSX Pa3BUTHs HU(PPOBOH IKOHOMH-
KH. AKTyalbHOCTh HCCIIEJOBaHUS OOYCIIOBJICHA CTPEMUTEIbHBIM BHEPEHUEM OIOKYEHH-TEXHOJIOTUH B (u-
HAHCOBBIH CEKTOP, TOCYJAPCTBEHHOE YIIPABICHUE, MEXIYHAPOAHYIO TOPTOBIIO, JOTUCTHKY U CTPaXOBaHHE.
Hecmotps Ha mmpokoe pacipocTpaHeHHE TeXHOIOTHH, IIPABOBOH CTATyC CMapT-KOHTPAKTa U UX MpPU3HAHHE
B HAI[MOHAIBHBIX M MEXIYHApPOAHBIX CyAaX OCTAETCS NMPEIMETOM CIIOPOB KaK CPEeH CIEIHANNCTOB, TaK U
cpeny y4eHbIX. MeToI0IOTHIECKYI0 OCHOBY pabOTHI COCTABIISIOT CPABHUTEIBHO-TIPABOBOH aHAN3, CHCTEM-
HOE M3y4eHHe HOPMaTHBHO-TIPABOBHIX aKTOB M CyIeOHON IPAaKTHUKH, a TAKKe aHAJIW3 HAYYHOH JINTEepaTypsl U
CHHTE3 JJaHHBIX M3 PA3INYHBIX UCTOYHUKOB. VccenoBanue BEIBIIIET 0COOCHHOCTH KHTalCKOM 1 aMepHKaH-
CKOHM Mopened perymupoBaHus. KuTaiickas MOJeNb XapaKTepH3yeTcs BBHICOKOHW CTENEHBIO IIEHTPAIN3alum:
CMapT-KOHTPAKTHI HHTEIPUPYIOTCS B TOCYAapCTBeHHBIE [M(poBbie miartdopmsel, BKiouas Blockchain-based
Service Network (BSN) u cucremy nudposoro roans. Takol moaxon odecrneunBaeT CTaHAAPTH3ALUIO U BbI-
COKHI ypOBEHb 0€30ITaCHOCTH, OJJHAKO OTPAaHUINBAET CKOPOCTh HHHOBAIMOHHOTO PAa3BUTUS. AMEPHKAHCKAst
MOJIEINb, HAPOTUB, OTINYACTCS JELECHTpPaATN3aiell, THOKOCThIO W MOAJAEPKKOH TeXHOJNIOTHIECKHX WHHOBA-
it. Ha ypoBHe denepanbHOro 3akOHOIATEIbCTBA M 3aKOHOATEIBCTBA IITATOB CMapT-KOHTPAKT MPU3HACTCS
FOPUIMYECKH 3HAYHMMBIM HHCTPYMEHTOM — B YaCTHOCTH, B cooTBerctBru ¢ E-SIGN Act (2000) u 3akoHamu
0 1M(POBBIX clienKkax psiaa mTatoB. OJHAKO OTCYTCTBHE €AWHBIX CTaHAAPTOB U MPOTOKOJIOB OE30I1aCHOCTH
CO3/1aeT PUCKH (pparMeHTalUH HPABONPUMEHUTEILHON NMPAKTHKK. TakuM o0pa3oM, CpaBHUTEIBHBIN aHAIN3
nokasbiBaeT, 4to B CIIA mpeoOnagaeT nubGepaibHbIil MOIXO0, CTUMYJIUPYIONIHNA pa3BUTHE HHHOBAIUIA, TO-
raa kak B KHP peanmsyercs Mojens mpaBoBOTO KOHTPOJIS M CTaHAAPTH3AIMH, HalpaBlIeHHas Ha obecrede-
HHE TOCYIapCTBEHHOW 0€30ITaCHOCTH U JOBEPHUS K HU(PPOBBIM IUIATHOpPMaM.

Kniouesvie cnosa: cMapT-KOHTPAKT, OJOKYEHH, 3aKOHOJATEILCTBO, IIpaBoBoe perynmupoBanne, CIIIA, Kurai,
udpoBast 5KOHOMHKA, JEIEHTPATH3aIHs, CyaeOHast MPaKTHKa, aHTJI0-CAaKCOHCKas MPaBoOBas CHCTEMA, I0pH-
JUdecKast CHIIa.
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I'pa:xknancko-npaBoBasi 0TBETCTBEHHOCTh IOCY/AapPCTBa 32 Bpe/l, NPUYMHEHHBII
0e3/1elicTBMEM OPraHoOB JI03HAHMS U CJIeACTBUS

B craTthe uccnepyercs MHCTUTYT TpakIaHCKO-IIPABOBOI OTBETCTBEHHOCTH I'OCYJapCTBa 3a Bpej, MPUUUHEH-
HBIN Oe3/IeiiCTBUEM OPTaHOB JIO3HAHUS U MPEABAPHUTEIHLHOTO ciieicTBHs B PecyOnmke Kazaxcran. [ens unc-
CJIC/IOBAHUS 3aKIIOYACTCsS B BBIABJICHHH MPOOETIOB HAIIMOHAJIBHOTO 3aKOHOJATEILCTBA M MPABONPUMECHHU-
TENbHON MPAKTUKH, a TAKKE B UX CONOCTABICHUH C MEXIYHApOJHBIMU MPABOBBIMHU CTaHIAapTaMu. MeTtoso-
JIOTHYECKYIO OCHOBY HCCIICAOBAHHS COCTABIIIIOT CPAaBHUTEIBHO-TIPABOBON aHAJIM3, HCTOPUKO-TIPABOBOM MOA-
X0l U aHAIM3 CyAeOHOW NpakTHKH. B Xone mccienoBaHHsA BBIABICHBI KIIOYEBBIE MPOOJIEMBI: OTpaHUYCH-
HOCTh KOMIICHCAIIMOHHBIX BBHIIJIAT, OTCYTCTBHE COMHOW METOAMKU OLIEHKH MOPAIBFHOTO Bpeda, (opMan3m
MPU PACCMOTPEHHH Kallo0, a TAK)KE OTCYTCTBUE YCTOWYMBOM MPAKTHKU MPEIBSIBICHUS PETPECCHBIX UCKOB K
JOJDKHOCTHBIM JinaM. CrenadH BbIBOA O TOM, 4TO 3((EKTHBHAs peaau3alis WHCTHTYTa TPaKIaHCKO-
MPaBOBOIl OTBETCTBEHHOCTH TOCYNApCTBa SIBJIACTCS HEOOXOJMMBIM YCIOBHEM YKPEIUICHUS BEPXOBCHCTBA
MpaBa, MOBBIIICHUS JOBEpUS IpaxkIaH K TOCYAApCTBEHHBIM MHCTUTYTaM M IPEIOTBPAIICHUS COLUAIBLHBIX
KPH3HCOB.

Kniouesvie cnosa: TpakIaHCKO-TIPaBOBasi OTBETCTBEHHOCTh, KOMIICHCALIUSI, MOPAJIBHBIA Bpes, cyneOHas 3a-
IIMTa, KOHCTUTYIHS, BepXOBeHCTBO mpaBa, ECITY, perpeccHble HCKU, MPaBOBOW HUTHIIN3M, COLMAIIbHAS CTa-
OMJIBHOCTB.

Beeoenue

BepxoBeHCTBO mpaBa NMpeAroaracT He TOJIbKO HAIWYNE HOPMATHBHBIX apaHTHH, HO M UX pealibHYIO,
3G GEeKTUBHYIO pean3aluio Ha npakTtuke. OIHUM M3 KIIIOYEBBIX MHAMKATOPOB 3PEJIOCTU MPABOBOIO IOCY-
JApCTBa SIBIIIETCS TOTOBHOCTH TOCY/IapCTBa HECTH OTBETCTBEHHOCTH 32 HETPAaBOMEPHBIE NEHCTBUS MiIn 6e3-
neiicTBre cBOMX opraHoB. be3nelcTBHE OpraHOB J03HAHUS U NPEIBAPUTEIHHOTO CIEJCTBHS MPEACTABISET
co00# CHUCTEMHYIO ITPOOJIEMy, BEAYILYIO K TSHKEIBIM MTOCIIEICTBUSAM: HAPYLICHUIO IPaB MOTEPIIEBLINX, POCTY
PEIMIMBHOM MTPECTYMHOCTH, HITHOPUPOBAHUIO K00 TPaX/IaH M HEMPUHATHIO MEp NP OUYEBUIIHBIX yrpo3ax.
dopMallbHOE «CITMCBIBAHKE)» 3asBIIEHUI HE TOJIBKO MPEIATCTBYET BOCCTAHOBJICHUIO HAPYIIEHHBIX MpaB, HO
U TOAPBIBAET JOBEpHE K CyA€OHOH M NMPaBOOXPAHMUTENBHOM CHCTEME, CO3[aBas yrpo3y HpaBONOPSAKY U
0€30I1aCHOCTH 00IIeCcTBa.

AKTyaJbHOCTh HCCIICJIOBAHHSI YCHJIMBAETCS B YCIOBUSX TJI00aIbHON HMU(POBU3AIMK TPABOCYIHS H
BO3PACTaHUsI MEKAYHAPOIHOTO KOHTPOJIS 3a COOJIIOZICHNEM IpaB yenoBeka. Hegoctarounas s dpekTHBHOCTD
MEXaHU3MOB BO3MELICHUS yiiepOa, MPUIMHEHHOTO roCyIapCcTBOM, (OopMUpYyeT NpaBOBOil BaKyyM, IPH KO-
TOPOM HOPMBI 3aKOHA OCTAIOTCS AEKJIAPATUBHBIMH U HE TOJIKPETUIEHHBIMA JEHCTBEHHBIMH CPEICTBAMH TIPHU-
HYXISHHS.

Ilens HacToOsIIEro MCCIENOBAaHMA 3aKIFOYACTCS B KOMIUIEKCHOM aHaJIM3€ MHCTUTYTa IPaXkIaHCKO-
MIPaBOBOH OTBETCTBEHHOCTH IOCYIapCTBa 3a Bpea, IPUIMHEHHBIN Oe37eiicTBUEM OpraHOB IO3HAHUS U Ipea-
BapUTEIHHOTO CIIECTBUS, C YYETOM COBPEMEHHBIX BHI30BOB M MEKIYHAPOIHBIX CTAHIAPTOB.

st nocTKeHNs MOCTaBIEHHOM eI ONpPEENIEHBI CIEIYIOINE 3a1a4u:

— W3Y4YUTh TEOPETHKO-IIPABOBBIE OCHOBHI OTBETCTBEHHOCTH I'OCYIapCTBa 3a BPELL;

— MpOaHaJM3UPOBATH MPABONPUMEHUTENBHYIO IPakTHKY B Pecyonuke Kasaxcran;

— TPOBECTH CPAaBHUTEJIBHO-IIPABOBOM aHAIN3 C MEXIYHAPOJHBIMHM CTaHAApTaMH, BKIIOYas IMpere-
JNEeHTHYIO pakTHKy EBporneiickoro cyna no npasam uenoseka (ECITY);

— BBIIBUTH MPUYUHHO-CJIEICTBEHHBIE CBSI3M MEXIy NMPAaBOBBIM O€3/IECHCTBHEM W COIMAJIBLHOW HaIps-
KEHHOCTBIO;

* ABrop-koppecnonaent. e-mail: aminazhailina@mail.ru
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A.l". KannuHa , T.K. AkumxaHos

— copMyIHpPOBaTh KOHKPETHBIC MPEJIOKEHUS MO0 COBEPIICHCTBOBAHHUIO 3aKOHOJATEILCTBA U IPaK-
THUKHU €T0 IPUMEHEHHUS.

ITo MHEHUIO aBTOPOB HCCIENOBAHUS, HEIOOIEHKA TPaKTaHCKO-TIPABOBBIX MOCIEACTBUN Oe3MeHCTBH
CO CTOPOHBI OPTaHOB JO3HAHHUSA, CIIEJCTBUS U CyJa OKa3bIBAET CUCTEMHOE BIHSHHE Ha COCTOSHHE TPaBOIO-
psanka. Bo-mepBbIX, 5TO MPUBOAUT K YIIEMJICHHUIO MPaB MOTEPHEBIINX, KOTOPHIE HE MOMYUYalOT aJeKBAaTHOT'O
BO3MeIIeHns. Bo-BTophIX, popMupyeTcs mpaBoOBOW BaKyyM, P KOTOPOM HOPMBI 3aKOHA HE MOJIKPETUICHBI
MIPaKTHYECKO# peanm3anueil U (HaKTUIECKH CTAHOBSTCS «MEPTBBIMID. B-TpeThuX, CTpajgaeT MpeBeHTHBHAS
(hyHKIMS TTpaBa: OTCYTCTBHE dP(PEKTUBHBIX MEXaHH3MOB BO3MEIIECHUSI CTUMYJUPYET MOBTOPSIEMOCTh Hapy-
IICHH U TIOJPHIBACT JJOBEPHE OOIIECTBA K TOCYIapCTBY.

Memoowvl u mamepuansi

B uccnenoBannu ucnosb3oBaHbl: (hopManbHO-Iopuandeckuid Metoa (aHanu3 HopM Koncrutymum PK,
I'K PK, VIIK PK, nocranosnenuii BC PK); cpaBauTesHO-TIpaBOBOM METO]I (CONOCTaBIEHUE Ka3aXCTaHCKOH
mpaktuku ¢ Hopmamu MIITTIT, EKITY u pemenusmu ECITY); smmupuyeckuii MeTos1 (aHAIN3 KOHKPETHBIX
keiicoB: Tamrapckuii ciydvaid, nemo Illep3aTa, mpakTHKa «CIHUCAHHBIX Kallo0»); MOKTPUHANBHBIN TOAXO.
(upen A.T. Ameynosa, I'.A. XKaiinuHa 00 yHHBEPCAIBHOCTH TPa)KAaHCKO-TIPABOBOI OTBETCTBEHHOCTH) U
Jpyrue HCTOYHUKH.

Pesynomamoi

AHanmm3 npaBONPUMEHUTEIBHON MPAKTUKNA U aBTOPCKUE HAONIOJCHUS TOKA3ajH, YTO MHCTHTYT TPax-
JAHCKO-TIPaBOBOM OTBETCTBEHHOCTH TOCYAapCTBa 3a BpeJ, MPUYMHEHHBIN Oe3/IeiicTBUEM OpraHoOB JO3HAHUS
U TIPeIBapUTENbHOTO CIEACTBUS, XOT U 3akperuiéH B Koncturynuu u I'paxknanckom koaekce PecryOnuku
Kazaxcran, Ha npakTuke peanusyercs orpaHudeHHo. JKamoObl rpakaaH Hepenko paccMarpuBaroTcst (op-
MaJIbHO, MEPEHANPABIIIOTCS 0e3 pelIeHus o CyIIecTBY Jnbo ocTaroTcs 0e3 OoTBeTa, KOMIICHCALUHU 32 MO-
paJIbHBIN Bpell HOCAT CUMBOJIMYECKHH XapaKTep, & MEXaHU3M PETrPECCHBIX UCKOB (PaKTHUECKH HE NPUMEHSI-
eTcsa M3-32 OTCYTCTBHSI YETKOM METOOMUYECKON 0a3bl. DTH HAaOMIONCHMS MOATBEPXKOAIOTCS KOHKPETHBIMU
CIIy4asiMd, KOI'/Ia OTCYTCTBHE CBOCBPEMEHHON PEAKLUU ITPABOOXPAHUTENIBHBIX OPTaHOB NPUBOAMIIO K TSIK-
KHUM TIOCJIC/ICTBUSIM, YTO CBUJICTENILCTBYET O CUCTEMHOM XapaKTepe MpoOIIeMBbl.

Hayunas HOBHM3Ha HMccIeIOBaHMS 3aKIOYAETCS B CUCTEMATHU3AalUN MOJYUYEHHBIX JAHHBIX M CONOCTaB-
JICHUY HAallMOHAJIBHON IIPAKTUKH C MEKIYHAPOJHBIMU CTaHAApTaMU — MEKIyHapOIHBIM IIAKTOM O I'pak-
JIAHCKMX U IOJIUTHYECKUX IIPaBax U IpeleleHTaMd EBpONENCKOro cyaa 1o MpaBaM 4elOBEKa, B KOTOPBIX
KOMIICHCAIlUs pacCMaTpUBAETCsl Kak peaibHbli, a He (OpManbHBIA MEXaHU3M 3alliuThl. B pe3ynbrate BbIAB-
JIEH HE TOJIBKO Pa3pbIB MEXy HOPMAaTUBHBIMH FapaHTUSMH U UX Peann3alueid, HO 1 0003HaueH HOBBIH 1MO-
X0l K OLIEHKE I'PAKJAHCKO-IIPaBOBOM OTBETCTBEHHOCTH KaK AJIEMEHTA YKPEIUIEHUS BEPXOBEHCTBA IIpaBa U
JIOBEpUS K TOCYJapCTBEHHBIM HHCTHTYTAM.

JlocTurHyTBIE pE3yNBTaThl HANPSAMYIO KOPPEIHPYIOT C LEISIMH U 33/la4aMH MCCIEA0BaHUs, TOCKOIBKY
JEMOHCTPUPYIOT NMPHUUYMHHO-CIIEJICTBEHHYIO CBS3b MEXIYy Oe3/eiicTBeM OpraHOB JO3HAHHSA U TpeABapH-
TEJIHHOTO CIIEACTBUSA U POCTOM COLMAIBHON HampspkEHHOCTH. [IpakTryeckas 3HAYUMOCTh paboTHI 3aKiII0vua-
eTcs B 000CHOBaHUH HEOOXOIUMOCTH YHU(UKALIMM METOAUKN OLIEHKH MOPAJIILHOTO BpeJa U BHEIPEHUS IeH-
CTBEHHOTO MEXaHHM3Ma PErpecCHBIX MCKOB K JOJLKHOCTHBIM JIMLIAM, YTO MO3BOJIUT O0ECTIEUNTh OallaHC MEX-
Iy 00S5I3aHHOCTBIO TOCYIapCTBA KOMIIEHCHPOBATh yIIepO M MEepCOHATBLHON OTBETCTBEHHOCTHIO KOHKPETHBIX
MpeCcTaBUTENeH MPaBOOXPAaHUTENIBHBIX OpraHoB. KoHnenus o0s13aTeIbHOCTH KOMIIEHCALMU HE TOJIBKO KaK
(dopmbl Bo3MenIeHus yiep0a, HO U KaK HHCTPYMEHTa ITPaBOBOW NPEBEHIMU HOATBEPKAAETCS pe3yIbTaTaMu
UCCIIEIOBAHUS M MOXET OBITh peajn30BaHa B HALMOHAIHHOM 3aKOHOAATENBCTBE JUIS €r0 FapMOHM3AIMHU C
MEKyHAPOJAHBIMU CTaHAAPTAMU.

Obcysicoenue

AKTyalbHOCTh TEMBI MOATBEPXKIACTCS M Ha YPOBHE TOCYIapCTBEHHOW monuTuku. Tak, B Ilocmanuum
[pesunenrta Pecniyonuku Kazaxcran (2024) noau€pKkuBaioch, 4To «OKHUTh 10 3aKOHAM, ObITh CIpaBEJIUBbI-
MU, COOJIFO/1ast 3aKOH M MOPSIOK» — OCHOBA JIOBEPHSI MEX/Ty roCyIapcTBOM U obmiectBoM [1]. B 2025 roay
[Ipe3umeHT OTMETHIL, YTO «B IIUBUIM30BAHHOM TOCYJIapCTBE 3aKOHBI JIOJKHBI OBITh CIIPaBEIIUBBIMU, BIACTh
— KOMITETEHTHOM, a TpakIaHe — CO3HATEIBHBIMH M aKTHBHBIMIY [2]. DTH MOIOKEHHS IPSAMO YKa3bIBAIOT
Ha HEOOXOIUMOCTh 3(PQPEKTHUBHON peanu3aluy MPABOBBIX MEXaHH3MOB OTBETCTBEHHOCTH TOCYNapCTBa,
BKJIFOUAs chepy MO3HAHMS U TPEIBAPUTEIBHOTO CIICICTBUS.
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PaGota no npoTrBOIEiCTBIIO OpraHU30BaHHON MPECTYMHOCTH U Koppyniuu B Pecnyonuke Kazaxcran
OCYILECTBIISIETCS. HE TOJIBKO Ha HAIIMOHAJIBHOM, HO M Ha HaJHAIMOHAJIbHOM ypoBHe. KazaxcraH akTHBHO
B3aMMOJECHCTBYET ¢ MEKIYHAPOJHBIMH OpPraHU3alMAMH, Y4acTBYET B IIpOLEypax 3KCTpaJuLlUu U obecrie-
YHMBAeT MPUBJICYCHHE K OTBETCTBEHHOCTH JIMII, CKPBIBAIOLIMXCS 3a mpeaenamu crpanbl [3]. [esrenbHOCTh
LEHTPaJbHBIX OPIaHOB MPOKYPAaTyphl JEMOHCTPHPYET MOJUTHYECKYIO BOJIO I'OCYIapCTBa B BBIIIOJHEHUH
MEXIyHapOIHBIX 0053aTENBCTB U YKPETIJICHUH NIPABOIOPSIKA.

OpHako Ha ypOBHE MECTHOTO MPAaBONPUMEHEHUS COXPAHSIOTCS CHCTEMHbIE MPOOJIEMBI, MPEMATCTBYIO-
e peann3aluy mpas rpaxiaaH. QopManbHOE «CHUCHIBAHHE» Kallo0, OTKa3 B PETHCTPALMH YTOJOBHBIX
[IPaBOHAPYIIECHUH U 3aTATMBAHUE CPOKOB paccieqoBaHMs (PaKTUUECKU HUBEIUPYIOT 3aKpEMIEHHBIE B 3aK0-
HOJIAaTEIbCTBE FAPaHTUH. B TakuX ycIOBUSX MHCTUTYT IPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH I'OCYAAPCT-
Ba 3a BpeJl, NPUUMHEHHBINH Oe3/eHCTBHEM OPTaHOB JO3HAHUSI M MPEABAPUTENILHOTO CIEACTBUS, MPHOOpETaeT
JEeKJIApaTUBHBIM XapakTep. OTO INPOTUBOPEUHE MEXIY aKTUBHOW IO3MIMEH rocyJapcTBa Ha MEXIyHapon-
HOM apeHe u Aedopmanreil MpakTUKKA Ha MecTax IMOJIPhIBAaeT JoBepue o0IIecTBa K CyAeOHOM U IpaBooOXpa-
HUTEJBHOH cucteMe U TpeOyeT KOMIUIEKCHBIX Mep M0 COBEPLICHCTBOBAHHUIO MEXaHM3Ma BO3MEILICHHUS Bpea.

BwMmecTte ¢ Tem, HEMOTH3M M KOPPYIIMOHHAS COCTABISIONIAS MPECTABISIOT COO0W CaMOCTOSTEIbHBIH
BBI30B, KOTOPBIH MOJAPHIBAET AOBEPUE K IOCYIApPCTBEHHBIM MHCTUTYTaM. VcToprudecku rocyaapcTBo mpea-
MPUHUMAJIO MEPBI MMPOTHUBOACHCTBHS 3TUM SIBJICHUSM, 3aKpEIUIsisl UX B MPABOBBIX HOPMAX, BKJIFOUAs CIICIIH-
abHBIe POPMBI IOPHIMYECKONH OTBETCTBEHHOCTH, HANpaBlICHHbIE HA MUHHMHU3AIHMIO yliepOa OOIIECTBY U
YKpEIUIEHHE BEPXOBEHCTBA MpaBa. YK€ B COBETCKHUU MEPHOA KOPPYILHMS paccMaTpHBajlach KaK CHCTEMHas
yrpo3sa: JlekpeT o B3siTouHnyecTBe OT 8 Mast 1918 1. mpemycmarpuBain KOH(MUCKAITUIO UMYIIIECTBA U CYPOBBIC
Mepbl HakazaHus [4], a B.U. Jlenun HacTauBas Ha NPUBJIEYEHUH K OTBETCTBEHHOCTH HE TOJBKO B3STOYHH-
KOB, HO U CyJeH, NPOSBUBLIMX CHUCXOIUTEIBHOCTD [5]. OTH HCTOpHUYECKHE NPUMEPH CBHIETEILCTBYIOT O
BOCIIPHATUH KOPPYILHUH KaK (aKTopa, IOAPBIBAIOIIEI0 IOCy1apCTBEHHbBIE OCHOBBI M TPEOYIOLIETo KECTKOTO
pearupoBanus. KiroueBbIM 3TarnioM AajgbHEHMIero pa3BUTUS MPABOBOIO MEXAaHHW3Ma OTBETCTBEHHOCTH rocCy-
napctsa crano npuasatue 3akoHa CCCP ot 18 mas 1981 1. «O Bo3MenieHun yuiepda, MpUIHHEHHOTO TPax-
JaHWHY HE3aKOHHBIMH JEHCTBUSMH I'OCYAAPCTBEHHBIX M OOILECTBEHHBIX OPTaHU3aLMH, a TAKXKe TO0JKHOCT-
HBIX JIAI TIPA UCTIOJTHEHUHN UMH CIYKEOHBIX 00sI3aHHOCTEI» [6]. DTOT aKT NMPEJBOCXUTHII CTAHOBJICHUE WH-
CTUTYTa TPaKAAHCKO-TIPAaBOBOW OTBETCTBEHHOCTH TOCYJAapCTBa B MOCTCOBETCKHUX CTpaHax, BKJIIodas Pec-
ny6suky Kazaxcran.

OTOT UCTOPUYECKUI ONBIT MOKA3bIBAET, YTO OCHOBBI TOCY/IaPCTBEHHON OTBETCTBEHHOCTU OBUIN 3a10-
JKEHBI el B COBETCKUI TEPHOJ, TOr/Ia KaK B yCJIOBUSX HE3aBUCHMOCTH JIaHHAS OOS3aHHOCTH MpHOOpena
0co00e 3HaUeHHE B CBSA3M C HEOOXOAMMOCTBIO pPearupoBaTh Ha HOBBIE COLMAJIbHBIE BHI3OBBI. JlOKTpHHAIb-
HBIE TOJIKOBAaHMS Ka3aXCTaHCKUX yUYEHBIX-IMBUINCTOB YK€ B IEPBBIC JACCATHIIETUS HE3aBUCUMOCTH I103BO-
JIWITA BBISIBUTH M CUCTEMATHU3UPOBATh KOMIUIEKC CYHIECTBYIOUIMX TPOOJIEM, a TaKKe MPEIOKUTh MyTH MX
pemienns. OHAKO TaHHBIE BOIPOCH COXPAHSIOT aKTyalbHOCTh U B HACTOSIIEE BPEMSI, IOTIONHSSICh HOBBIMHU
BBI30BaMHU, CBSI3aHHBIMHU ¢ I (poBU3aner 1 Tpanchopmanueil 00ecTBeHHBIX OTHOIEeHHH. Hepeménnocts
3TUX NMPOOJEM OKa3bIBaeT MPSIMOE BIMSHUE Ha OOIECTBEHHBIC HACTPOCHHUS M YPOBEHb JOBEPUS K MHCTUTY-
TaM BJIACTH, YTO HAXOAMUT CBOE OTPaKEHHE B HAPACTAIONINX COIMAIBHBIX HAMIPSKEHUSX.

Poct conuanbHOll HecipaBeAJIMBOCTH M HEAOCTATOYHAS MPO3PAuyHOCTh JESTEIbHOCTH TOCYIAapCTBEH-
HBIX OPraHOB BO MHOI'OM CTAaHOBSTCS KaTaJlM3aTOpaMH MAacCOBBIX NMPOTECTOB W MOJUTHYECKHX KPU3UCOB.
lNocynmapctBennsrii mepeBopoT B Hemane, maccoBsie 6ecriopsiku Bo Opanmnym B centsiope 2025 roxa, sHBap-
ckue cooprtTus 2022 roma B Kazaxcrane, a Taxoke depea mepeBOpOTOB U BONIHEHNUN B Kuprusum 3a mocien-
HHUE TOJbl JEMOHCTPUPYIOT, YTO HEIOHUMAaHUE JIeHCTBUH BIIACTEH M UTHOPUPOBAHHUE CHEUU(PUKH OTACITBHBIX
cdep rocyIapCTBEHHOTO YIPABJICHUS, B TOM YHUCIIE CO CTOPOHBI MPOQECCHOHAILHOTO COO0IIECTBa, BEAYT K
MOJIPBIBY JOBEPHS K TOCYJApCTBEHHBIM HHCTUTYTaM. JTO, B CBOIO 04epenb, GOpMHUPYET HEOAHOZHAYHYIO, a
3a4acTyl0 U HETAaTUBHYIO OOILECTBEHHYIO PEAKLUIO 110 OTHOLLIEHUIO K CHCTEME BJIACTH B LIEJIOM.

[Ipu 3TOM mpoTecTyromue HE YUYUTHIBAIOT, YTO MPOTECTHBIE BHICTYIJICHUS, CONPOBOXKIAIOIINECS pa3-
pyueHrneM HHPPaCcTPyKTypHl, CO3/AAI0T TOTIOJIHUTENBHOE OpeMS AJIsl TOCYIapCTBEHHOTO OIO/KETa, ITOCKOIb-
Ky BOCCTaHOBJIEHHE OOBEKTOB XM3HEOOECHEeUeHHsI M COLMAIbHOM MH(PACTPYKTYphl OCYILECTBISETCS 3a
CU€T CpeICTB HAJOrOIUIATENbIINKOB. BMecTe ¢ TeM MHOTHE YYaCTHUKU MOAOOHBIX aKLUK 3a4acTyio He 00-
JIAJAf0T IOCTATOYHBIM MHUPOBO33PEHYECKUM TOPHU30HTOM M YPOBHEM MPABOCO3HAHMS /ISl TOHIMAHUS COIHU-
ATbHO-3KOHOMHUYECKUX W MEXIYHApOHO-TIPABOBBIX acCleKTOB (DYHKIIMOHUPOBAHHS TOCylapcTBa. B cuimy
OTPaHUYEHHOCTH BOCHPHUSATHSA OHU OMIMOOYHO TPAKTYIOT ACATENFHOCTh CHEHUAINCTOB — IOPHCTOB, 9KOHO-
MHCTOB, JUIIJIOMATOB, I€HCTBYIOLINX B COOTBETCTBUHU C MEXIYHApOIHBIMYU CTaHIAapTaMH U HALlMOHAJIBHBIMU
HHTEpecaMy, — KaK IPOU3BOJIbHYIO U JIMIIEHHYIO pallMOHAJIbHOTO OCHOBaHMA. Takas nedopmanus BOCIpU-
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SATUSl YCUIIMBAeT HEAOBEpUE K NMPO(ECCHOHATBFHON JKCIEpTU3E, MOAPBIBAET aBTOPUTET TOCYIapPCTBEHHBIX
HWHCTUTYTOB U IIPUBOJUT K TOMY, YTO AECTPYKTHUBHOE MEHBIINHCTBO BO3/1aracT OTBETCTBEHHOCTD 33 CUCTEM-
HbIE IPOOJIEMBI HCKITFOUUTEIBHO Ha BJIACTh, B TO BpeMs KaKk JOOPOCOBECTHOE OOJIBIIMHCTBO BBIHYKAECHO HE-
cTH OpeMsi BOCCTAaHOBJICHUSI U Pa3BUTHSI CTPAHBI.

Crnenyer OTMETHTh, YTO NOAOOHbBIE MPOTUBOPEUMS YCHIIMBAIOT IPOSIBJICHUS NPABOBOIO HUTWIIM3MA U
couuanbHOH nossipusanuu. [Ipu 3ToM He Bce IpakaaHe B IOJHOM Mepe OCO3HAIOT 3HaYCHHE COOCTBEHHOTO
BKJIa/la B pa3BUTHE OOIIECTBAa M TOCYAAapPCTBa, TOT/a KaK HIMEHHO TOCYAAapCTBO MpeAcTaBisieT coboil Gpopmy
0OIIECTBEHHOTO IOTOBOPa, OCHOBAHHOTO Ha B3aMMHBIX 0053aTENbCTBAX.

B sToMm KoHTEKCTE OOpalleHue K KJIACCHYECKOH TeopuH OOIIECTBEHHOIO JOrOBOpa NMPHOOpETaeT 0co-
6oe 3Hauenme. B TpakTare «O0mecTBeHHBII JO0TOBOP» (hpaHIy3cKmii mpocetutensb JKan-XKak Pycco oboc-
HOBBIBAaCT UJICIO, YTO 3aKOHHAS MOJMTHUYECKAs BIIACTb OCHOBBIBAECTCS Ha OOIIEM COTNIacHM Hapoja (Hapon-
HOM CYBEPEHHUTETE), Ille KaKIbII UeIOBEK OTKAa3bIBACTCA OT YaCTH CBOMX JIMYHBIX IPaB B IOJIb3Y KOJUIEK-
TUBHOT'O LIEJIOT0, YTOOBI CO3/1aTh CIIPaBEIJIMBOE OOIIECTBO, PyKOBOJCTBYIOIIEECs OOIIeil Boield U Hampas-
JeHHoe Ha obmiee Oxaro [7]. B cBoro ouepens [Ix. JIokk mogyepkuBai, 4To A0roBOp OOLIECTBA Mpeanoiara-
€T HE TOJIKO NpaBa, HO U 00S3aHHOCTH TPAXKAAHUHA 110 TIOAJICPKAHUIO ITPABOTIOPSAIKA U 3alllUTe COOCTBEH-
Hoctu (JIBa Tpakrara o npasnenuu, 1689) [8]. rHopupoBaHue TaHHOW B3aMMOCBSA3H HCKAKACT BOCIIPHUSITHE
(GyHKIMH TocyapcTBa U MOAPBIBACT JOBEPHE K MEXaHU3MY OOIIECTBEHHOTO OTOBOPA, YTO MOBBIIIAECT PUCK
JecTabuIn3aluy MPaBOBON CHCTEMBI.

Taxoke mpobiemMa COCTOUT B TOM, YTO IIPAaBOOXPAHUTENbHAs ACATEILHOCTh U TOCYAaPCTBEHHOE yIpaB-
JICHHE B LIEJIOM HE MpeIoiararoT abCOII0THOM MPO3pavyHOCTH B CUIIy CaMOW MPHUPOJBI FOCYJapCcTBa, B TOM
YHCIIe C ENbI0 3alIUTHl CBEICHHUH, COCTABISIONINX TOCYJapCTBEHHYIO TallHY, WJIM WHPOPMAaUl 00 0coOeH-
HOCTSIX JESTEIILHOCTH NIPABOOXPAHUTENBHBIX OPraHOB — B YAaCTHOCTH, IJISl OTPaHUYEHHS IOCTYyIa K HeH co
CTOPOHBI JIUL], B OTHOIIEHUH KOTOPBIX BEACTCS AaHHAs NesATeIbHOCTh. ONHAKO OrpaHUYEHHBIN AOCTYI K HH-
(hopMaiuu He 0CBOOOXKIaeT TOCYAapCTBO OT 00s13aHHOCTH 00CCIICYMBATh IPaXKIaHaM TapaHTUH BO3MEIICHUS
ymiepOa, 3aKpeniéHHbIE B HallMOHAJIHLHOM 3aKOHOJATENIBCTBE U MEXKIYHAPOJIHBIX HoroBopax. KoHcTutyius
Pecrry0nmkm Kazaxcran 3akperuisier pyHIaMeHTalIbHEBIE MTpaBa U CBOOOIBI YEIOBEKa W TPaKJaHIMHA KakK a0-
COJIIOTHBIE M HEOTUyXaaeMble. B cratbe 12 mpsiMo yka3bIBaeTcs, YTO OHU MPUHAAIEKAT KAKIOMY OT POXK-
JEHHS U OTPENENIOT Co/lep)KaHne U NMPUMEHEHHE BCeX 3aKOHOB M MHBIX HOPMAaTHBHBIX akToB. Ctarhs 13
YCHUIIMBAET JaHHBIE FAPaHTUH, 3aKPEIUISis IPaBO KaXKJI0r0 HA MPHU3HAHKUE €ro NMPaBOCYOBEKTHOCTH, Ha 3alllH-
Ty CBOUX IIPaB BCEMH HE 3alPEIIEHHBIMU 3aKOHOM CIIOCOOaMH, BKIIFOYast HEOOXOIMMYI0 000poHY (IyHKT 1),
a TaKoKe MpaBo Ha CyAeOHY0 3aIuTy (IyHKT 2).

ITpu sToM B myHKTE 5 cTarbu 12 0c000 MOTUEPKUBAETCS, YTO OCYLIECTBICHHUE IIPaB U CBOOO HE AOJIK-
HO HapyIlaTh paB ¥ cBOOOJ APYTHX JIML, MOCITaTh HA KOHCTUTYLIMOHHBIA CTPOH M OOIIECTBEHHYIO HPaBCT-
BeHHOCTH [9]. D10 MosoXxkeHne hopMHUPYET OaaHC MEXTY WHIMNBHYATbHOW aBTOHOMHUEH M 00IIECTBEHHBIM
MIOPSAZIKOM, YTO SIBJIIETCS OCHOBOW MpaBOBOTro rocynapcrsa. Takum oOpa3zom, KoHCTUTylHS ycTaHABIMBAET
IPSIMYIO0 00SI3aHHOCTh TOCYAApPCTBa HE TOJBKO IMPU3HABATh [IpaBa JMYHOCTH, HO U oOecrieunBaTh 3 PeKTUB-
HbIE MEXaHNU3MBbI UX 3aIIHTHI.

B coBOKYyNHOCTH JaHHBIE MOJIOKEHUST OTPAKAIOT (QyHAaMEHTAIbHBIA MPUHIUIL: TIpaBa JIMYHOCTH abco-
JIIOTHBI 110 CBOEH MPHUPOJE, OHAKO UX pealin3alns HeBO3MOKHa 0e3 yuéra npaB APYrux IpakaaH U UHTEpe-
coB obmectBa. ['ocyaapcTBo 00s13aHO oOecIieunBaTh JaHHBIH OanaHC MOCPEICTBOM Pa3BUTHIX MIPABOBBIX WH-
CTUTYTOB, B TOM YHCJIE€ WHCTUTYTa IPaKIAHCKO-TIPAaBOBOW OTBETCTBEHHOCTH T'OCYJIapCTBA 3a BpeH, MPHUU-
HEHHBIN HE3aKOHHBIMH JICUCTBHUSIMH WM O€37ICHCTBHEM OPTaHOB JIO3HAHUS U MIPEABAPUTEIHLHOTO CIICICTBUS.

JlaHHBI IPUHLMII TTOTyYHIT Pa3BUTHE B CTaThsix 922-923 I'paxnanckoro koxekca PecryOnmuku Kazax-
CTaH, KOTOpble KOHKPETU3UPYIOT 00S3aHHOCTh TOCYJapCTBA BO3MENIATh ymiepO, MPHINHEHHBIN HEe3aKOHHBI-
MU aKTaMH, peleHusIMU 00 Oe31eicTBrEM JOKHOCTHBIX Tl [ 10]. DTH HOPMBI 00pa3yroT OCHOBY HHCTH-
TyTa JIENUKTHOW OTBETCTBEHHOCTU IOCyIapcTBa, oOecreunBas 3alluTy HMYIECTBEHHBIX U HEUMYILECTBEH-
HBIX HHTEPECOB I'PaX/IaH.

Pazniune Mex Iy KilacCHYecKUM M COBPEMEHHBIM TOHUMaHUEM TPHHITUIA restitutio in integrum cocto-
UT B TOM, YTO B PUMCKOM IIPaBe OH NPUMEHSIICS JHIIb KaK HCKIIOUUTEIbHAs Mepa 3alUThl B CIy4asx ooMa-
Ha, Hacuius win omuOku [11], Torna Kak cOBpeMEHHOE MpaBO MPEBPATUIIO €r0 B YHUBEPCAIBHBIA MeXxa-
HU3M, 3aKpeIUISIouil 0053aHHOCTh TOCYJapcTBa BO3MEIIATh YIIEpO NP HAPYIICHWH MPaB JIMYHOCTH CO
CTOpOHBI myOmuHOo# BiacTH. B Kazaxcrane stot moaxon otpakén B Konctutynmu u ['pax1aHCKOM KOACK-
ce, TJIe 3aKpEeIUICHO BO3MEIIEHHE BpEeAa HE3aBHUCHUMO OT BUHBI JOJKHOCTHBIX JIML, YTO JENaeT JaHHBIN
IIPUHIUI KJIFOUEBBIM 3JIEMEHTOM JIOKTPUHBI IPaKJaHCKO-IIPABOBON OTBETCTBEHHOCTH I'OCYAapCTBA.
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Kak ormeuator A.T. AmeynoB u I'.A. XKaitnun B Monorpadumn «I"pakaaHCKO-TIpaBOBas OTBETCTBEH-
HOCTb 3a Bpel, NPUIMHEHHBIM MPECTYIUIEHMEM MPOTUB JUYHOCTH» — «CyOBEKTHl MPaBOIPUMEHEHUS HE
BCEra B IIOJHON Mepe NAr0T MPakJaHCKO-TIPABOBYIO OLIEHKY IOCIIEICTBHUIM IIPAaBOHAPYIICHUH (B TOM YuCIie
npectymieHuid)» [12; 4-5]. ABTOpbI MOAYEPKHUBAIOT, YTO MPABOBBIC HOPMBI 0€3 JODKHOTO NMPUMEHECHUS
IOPUIIMYECKON OTBETCTBEHHOCTH, BKIIIOUAsl IPakIaHCKO-TIPABOBYI0, OCTAIOTCS JEKJIapaTUBHBIMU U HE Peau-
3yI0TCs Ha mpakTuke. Kpome Toro, uMu oTMe4aeTcsi yHUBEPCAIbHBIH XapaKTep IpakJaHCKO-IPaBOBOH OT-
BETCTBEHHOCTH: OHA BBICTYNAET WHCTPYMEHTOM 3alIUTHl UMYIIECTBEHHBIX MPUTA3aHUH, BOZHUKAIOLIUX HE
TOJIBKO B c(hepe rpakJaHCKOTO MpaBa B Y3KOM CMBICIIE, HO BCICACTBUE HAPYIICHHUH, TPOUCXOISIINX B HHBIX
OTpacisix — YrOJIOBHOHM, aqMUHUCTPATUBHOW, TpyAOBOM. Takas yHHUBEpPCANbHOCTh MO3BOJIAET PaCCMATpPHU-
BaTh IPAXIaHCKO-TIPABOBYIO OTBETCTBEHHOCTh KaK CBSI3YIOIIEE 3BEHO IIPAaBOBOI CHCTEMBI, 00ECIIeUnBaIOIIEe
€MHBII MeXaHW3M BO3MEIICHHS Bpe/la BHE 3aBUCUMOCTH OT MCTOUYHUKA €r0 BO3HUKHOBEHHUS.

Ilo cytu, pedb UOET O TOM, YTO I'PAKTAHCKO-IIPABOBAsi OTBETCTBEHHOCTD BBIIIOIHACT KOMICHCATOPHYIO
(hyHKIIIO B HanOoJee MHUPOKOM CMBICIIE: OHA MPH3BaHa BOCIIONHATEH YOBITKH U MOPANBHEIN yiepO He3aBH-
CHMO OT TOr'0, B KAKOM OTpaciu Mpasa MpoU301LUI0 HapylueHue. IMEHHO 3TO AenaeT €€ KIIOUEBbIM AJIEMEH-
TOM MeXaHHM3Ma 3aIUTHI [IPaB JIMYHOCTHU. «Bpen, mpuunHEeHHBIH NeHCTBUSIMA YKa3aHHBIMH OpraHaMy B pe-
3yJbTaTe COBEPILCHUA ACUCTBUIM, nepeuncneHublx B myHKTe 1 cratbu 923 'K PK, Bo3aMemaeTcst rocyaapct-
BOM HE3aBHCHMO OT BUHBI JOJKHOCTHBIX JIMI[ OPTraHOB JI03HAHU, IPEBAPUTEIHHOIO CIIEACTBUA, IPOKYypa-
TYpBI U cylia B IpuuuHeHnU Bpena» [13; 446].

Mertoap! pacipeneneHus IpakAaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH MPEAYCMATPUBAIOT KaK HMCKIFOYU-
TENBbHYIO (MIEPCOHAIBFHYIO) 0053aHHOCTh MPUYUHUTEIS Bpea, TaK U CyOCHIUApHBIC U COJHIAPHBIE MOJIEIH.
B cooterctBum co crateeit 287 'K PK, npu npuunHennn Bpeqa HECKONBLKUMH JIMIIAMUA WX OOS3aHHOCTH
MOJKET OBITh BO3JIOKEHA COJMIAPHO, YTO MO3BOJISIET MOTEPIEBLIEMY NPEABIBUTH TPEOOBAHUS OAHOBPEMEH-
HO K pa3HbIM cyObekTaM. [loka3arenbHpIM IPUMEpPOM SIBIISIETCS] CUTYaLUs C YTOHOM TPaHCHOPTHOT'O CPEACT-
Ba: MPSMBIM MIPUYHHUTEIIEM BpEa BBICTYNACT YTOHIIHUK, OJTHAKO TPU MPEBIIICHUN MOJTHOMOYHN WITH TIPH-
MEHEHUHU HECOPa3MEPHBIX MEP CO CTOPOHBI MOJIMIIMHA OTBETCTBEHHOCTh MOXKET OBITH BO3JIOKEHA M Ha TOCY-
JIapcTBO. B Takux cirydasx morepreBIIMi BIpaBe TpeOOBATh BO3MEIIEHUS KaK OT YTOHIIWKA, TaK U OT IoCy-
JIapCTBa, YTO YCHIIMBAaET KOMIICHCATOPHYIO (DYHKIIMIO TPaKJaHCKO-IIPABOBON OTBETCTBEHHOCTH U TapaHTH-
pYeT peanpHyI0 3aluTy MpaB rpaxiaad. CTpaxoBaHue B JaHHOM KOHTEKCTE BBITIOJHSET BCIIOMOTATENbHYIO
¢yHKLMIO: 10OpOBOJIBHOE CcTpaxoBaHue aBToTpaHcnopTHbIX cpeacTB (KACKO) nmokpeiBaer ymiepd oT yroHa
TOJIBKO JUISL 3aCTPaxOBAaHHBIX JIMILI, TOTJa KaKk 00s3aTeNIbHOE CTPaxOBaHUE I'PaskAaHCKO-TIPABOBOM OTBETCT-
BEHHOCTH BIajieiblieB TpaHcHopTHBIX cpeacTB (OCAI'O) takue cirydau He oxBaTbiBaeT. TakuM oOpaszom,
0053aHHOCTH BO3MELICHUSI COXPAHAETCS 32 YrOHIIMKOM M TOCYIapCTBOM, a CTpaxoBas BhIILIATA HE HUCKIIO-
YaeT IMOCJIEAYIOIIEr0 PErPecCHOTO TPeOOBaHHSI K BHHOBHBIM.

CrnenyeT Takke OTMETUTH, YTO YTOJIOBHOE 3aKOHOJATEIBCTBO COAEPKUT HOPMBI O MEPCOHAIBLHOW OT-
BETCTBEHHOCTH JIOJDKHOCTHBIX Jinil. Tak, crateu 370, 370-1, 370-2 YrosorHoro koaekca Pecnyonuku Ka-
3axCTaH MpelyCMaTpUBAIOT YTOJOBHO-IPABOBBIE CAHKIMM 33 HEBBIIOJIHEHHE T'OCYAAPCTBEHHBIX (DYHKUIMH
[14]. OgHako ecny yrojioBHasi OTBETCTBEHHOCTH BBIIOJIHSAET NMPEBEHTUBHYIO U KapaTelbHYIO (YHKLUUH, TO
MMEHHO T'PaXIaHCKO-TIPaBOBOM MEXaHM3M BO3MEIIEHHs Bpea 0OeCeunBaeT pealn3auio KOHCTUTYIMOH-
HOM 00513aHHOCTHU TOCyIapCcTBa KOMIICHCUPOBATH YIIepO MOCTpalaBIInM.

3akoH Pecnybmuku Kazaxcran «O ¢onge xommeHcanuu nortepneBmum» ot 10 suBaps 2018 roaa
Ne 131-VI BBEn crenuaibHbIi MEXaHU3M OOCCIICUCHHUS TIpaB JIMII, MOCTPAJIABIINX OT mpecTymieHui [15].
JlaHHBIA MHCTUTYT OBUT CO3JIaH KaK MHCTPYMEHT JIOTIOJIHUTEILHON roCyapCTBEHHOW 3aIllMThI, HANPaBJICH-
HBI Ha MPEOOJICHUE CUTYAIMH, KOTrJa NPUUYMHHUTENb Bpeaa JIM0O HE YCTAaHOBIIEH, IN0O HE UMEET BO3MOX-
HOCTH BO3MECTHTH yiiep0. B oTnuurie oT TpaJuinoOHHOTO BO3MEIIEHHS Bpe/ia B paMKaX I'PakJIaHCKOTro Mpo-
necca, QOHJI BBITOTHICT (YHKIUIO TapaHTHHHOTO MEXaHW3Ma, MO3BOJISIFOIIET0 MOTEPIEBIIEMY MOIYYUTh
KOMIIEHCAIIMIO HEMOCPEACTBEHHO OT TOCY1apCTBa.

@DoHA 0XBAaThIBAET OIPAHMYCHHBIH NMEpPEeYeHb KAaTeropuil NpPEecTYIUICHWH: YMBIIIJICHHOE NPUYMHEHHUE
TSHKKOTO BpeZAa 37I0POBHI0, M3HACHIIOBAHHE, CEKCYaIbHOE HACHIINE, TOPTOBIIS JIOABMH, a TaKXKe MpecTyIie-
HUSl, IOBJIEKIIME CMEPTh moTepresiiero. Pasmep BIIat siBisieTcss GUKCUPOBAHHBIM M HE BCETJa COOTBET-
cTByeT (pakTHUecKOoMy 00bEMY yIIepOa, OHAKO €ro 3HAYCHUE 3aKII0UaeTCs MPEeXIe BCEro B TOM, YTO TOCY-
JApCTBO MPU3HAET CBOIO 0053aHHOCTh 00ECTIEYNTh MUHUMAJIHHBIN YPOBEHb KOMIICHCAITUH JIAXKE B YCIIOBHSAX
HEZOCTYITHOCTH TPATUIIOHHBIX CITOCOOOB BO3MEIICHHSI.

Takum obpazom, PoHA KOMIIEHCATUH TTOTEPHEBIINM MOKHO PacCMaTpHUBaTh KakK 3JIEMEHT pealn3aluu
IIPUHIUIA COLIMAIBHON CIIPAaBEUIMBOCTY U BEPXOBEHCTBA IIPaBa, a TAKXKE KaK I10Ka3aTelb IBOJIIOLMUU IPax-
JAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH T'OCYAApCTBa B YCIOBHSAX IOCTCOBETCKOM TpaHcdopmammu. Bmecre ¢
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TE€M OTpaHUYEHHBIH MepedyeHb NPECTYIJICHUH, HU3KUI pa3Mep BBIIIAT U OTCYTCTBHE YETKOM MpOLEqyphl
PErpeccHOro B3BICKAHHUs ¢ BUHOBHBIX JIML YKa3bIBAIOT HA HEOOXOAUMOCTh JAJIbHEHUIIETrO COBEPILEHCTBOBA-
HUs nanHoro wHctuTyTa. [lo manHeiM MunmcTepcTBa dhmHaHCcOB Pecybnukn KazaxcraH, Ha ceroaHAITHIHA
nenb 13 OoHla KOMICHCAUH MOTEPIICBIIMM BhITIaueHo Oosee 312 muH tenre [16]. Dta cymma wumocTpu-
PYeT NPAaKTUYIECKYI0 pealn3altio 3aK0Ha, OJJHAKO B KOHTEKCTE MacCIITa00B MPUYMHAEMOI0 IPECTYIIICHUIMHI
Bpena oHa ocTa€Tcs KpaifHe He3HaunTeabHOM. JIaHHBIN (akT moaTBep)kaaeT HEOOXOIUMOCTh KaK pacIIupe-
HUS TIepeuHs MpecTyIUIeHUH, noanagaomux nox neicreue @oHAa, Tak U IMepecMOTpa pa3MepoB BBIILIAT,
YTOOBI OHM COOTHOCHIIUCH C PEAIbHBIMU MOTEPSIMU TIOTEPIICBIIHX.

YronoBHO-TIpolieccyanbHbIN Koaeke Pecrybmukn Kasaxcran urpaer kiodeByr0 poiib B 0OecTieueHHUH
[IPaB rpaXklaH UIMEHHO B T€X CIy4asx, KOrzaa pedb MAET O MPU3HAHUK HE3aKOHHBIMU ACUCTBUH MM Oe3meii-
CTBHS OPTaHOB JIO3HAHUS U CIIEACTBUS, a TAKXKE O MPEAOCTABICHUN TIOCTPaJAaBILINM NpaBa Ha 00KaJIOBaHHUE.
Oco6oe 3nauenne umeet riaasa 49 YIIK PK, noceaménnas HHCTUTYTY peaOWIUTAINN JTUI, HE3aKOHHO TOJI-
BEPIIIMXCS YTOJIOBHOMY IPECIIEOBAHNUIO. DTH HOJI0KEHUS JEMOHCTPUPYIOT TECHYIO B3aHMMOCBSI3b IIpOLEC-
CYAJIBHBIX TapaHTUi W TPa)kIaHCKO-TIPABOBBIX MEXaHM3MOB 3aIUTHI, TIOCKOJIBKY MMEHHO cyaeOHOe ycTa-
HOBJICHHE (paKTa HE3aKOHHOTO TPECIIEIOBAHNUS CITYKUT OCHOBaHUEM JJIs IIOCIIEAYIOIIETO BO3MEIIEHHSI Bpeia
B TpakIaHCKO-TipaBoBoM mopsiake [17]. He menee 3HaumMbIM siBisiercss 3akoH PecnyOmmkn Kazaxcran «O
MpopUIAKTHKE MPaBOHAPYIICHUI, 3aKPENUBIINI MPEBEHTUBHBIN MOJXO0M KaK CHCTEMHBIN 3JIEMEHT Tocy-
JapCTBEHHOW MONUTUKU. B HEM mpoduinakThka TpaKTyeTcsl B HIMPOKOM CMBICIIE — OXBaTBhIBAET Kak Iep-
BUYHBIE, TAK U IIOBTOPHBIE NIPABOHAPYIICHUs, BKIIFOUAs IPECTYIJICHNS. DTO MO3BOJISIET pacCMaTpUBAaTh €€ HEe
TOJIBKO KaK MEXaHW3M CHID)KECHUSI PUCKA NPUYMHEHHMS yiepOa, HO M KaK 3JIEMEHT, HEIOCPEACTBEHHO COMpS-
KEHHBIN C MHCTUTYTOM TPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH rocyaapcTaa [18].

Bepxonsiii Cyn PK B nocranosnenuu Ilnenyma Ne 7 ot 9 urons 1999 ropa pazbsicHui, YTO HE3aKOH-
HbIE JEUCTBUS WU Oe3leiicTBUE OpPraHOB JO3HAHMS M NPEABAPUTENLHOIO CIEIACTBUS MOIEKAT IPaKIaH-
CKO-TIPAaBOBOMY BO3MEIICHUIO JIaKe TIPU OTCYTCTBHH BUHBI, YTO MOTYEPKUBAET 00S3aTENBHOCTh KOMIICHCA-
IIMOHHBIX MexaHn3MoB [19].

Crnenyer OTMETUTh, YTO yKa3aHHBIE MOJI0XKEHHUsSI HALMOHAIBHOTO IpaBa COIJIACYIOTCA ¢ MEKAyHapo.-
HbIMH o0s3aTenbeTBaMu Kaszaxcrana. Tak, MexayHapoIHBINH MAaKT O TPAKIAHCKUX U MOJUTHYECKHX MTpaBax
1966 t. (cTathsix 2, 9, 14) Boznaraet Ha rocynapcTBa 00sS3aHHOCTh MPEIOCTABIATE KAKAOMY 3P PEKTHBHbIC
CpencTBa MPaBOBOI 3alIUTHI IPU HapyleHuu mpas [20].

AHaJIOTHYHBIE TIOJI0XKEHU 3aKperuieHsl B EBponelickoll KOHBEHLIMH O 3aIlIMTe MpaB YeJIOBEKa U OCHOB-
HbIX ¢B00O0 1950 roga (crathsix 5, 6, 13), koTopas TpeOyeT OT rocyIapCcTB MPEAOCTABICHUS TOCTPAIaBIINM
3} HEeKTUBHBIX CPEICTB MPABOBOM 3aIUTHI M a/ICKBATHOW KoMIeHcanuu [21]. B kauecTBe CpaBHUTEIBLHOTO
OTIBITa 3aCYKMBAET BHUMAaHHUS NpakTHKa EBpormeickoro cyaa mo npaBaM 4ejoBeKa, KOTOPBIH B PEILICHHUAX
Kudta v. Poland (2000) u Mikheyev v. Russia (2006) rmoguepkHys HEOOXOIUMOCTh 00ECIICUCHUST HE TOJIbKO
(dhopMaTbHOTO TIPU3HAHMS HAPYIIEHWH, HO W TPEAOCTaBICHUS MOTEPIIEBIINM PEaNbHOTO BO3MeEIeHHs [22,
23].

CpaBHUTENBHBIN aHAIM3 MOKa3bIBaeT, uTo B Kazaxcrane, HecMOTps Ha HaJIM4KWE HOPMAaTHUBHOM 0asbl,
KOMIICHCAIIMY 3a4aCTyI0 HOCST CUMBOJHMYECKHI XapaKTep, YTO CHUKAET dP(PEKTHBHOCTh MHCTUTYTA TPaxK-
JAaHCKO-TIPaBOBOM OTBETCTBEHHOCTH rocynapcTa. B To Bpems Kak B €BPOINEHCKOM MpakTHKe pa3Mep Mpucy-
XKIEHHBIX BBIIUIAT, KaK MPaBHJIO, aJeKBATHO OTPAXXAeT TSHKECTh MOCIEIACTBUN HapyIIeHWH. XapaKTepHBIM
npuMepoM sipjisiercs jaeno Branko Tomasi¢ v. Croatia (2009), B koTopoM EBporelickuii Cy/ 1o rmpaBam de-
JIOBEeKa MPH3HAJ OTBETCTBEHHOCTh TOCY/IapCTBa 32 HEMPHUHITHE MEP B OTHOIICHUH OTIACHOTO JINIIA, BIOCIE -
CTBUY COBEPIIMBILIETo yOuicTBo [24].

Takum 00pa3oM, COIMOCTaBIEHHE C MEXKIYHAPOIHBIMH CTaHJIAPTAMH BBISBISIET KIIFOUEBOE pa3jIHyKe:
pu (popMaTbHOM COBITQJICHNH MPABOBBIX HOPM HX TpakThdeckas peanusanus B Kazaxcrane ocraércs orpa-
HUYEHHOMH, YTO MPEIATCTBYET 00ECTICUEHHUIO MOJTHOLEHHON 3aIlIMTe MPaB IPakKAaH.

Pe3onancHble yronoBHele nena — youiictBo Lllep3ara [lonara (oxTs10ps 2024) u youiictBo Opara mo-
teprneBmeil B Tanrapckom parione (ceHTIOpsp 2025) — BBISIBUIN OOIIYI0 CHCTEMHYIO TIPOOIeMy: XpOHHUe-
ckoe Oe3ieiicTBIE MPaBOOXPAHUTEIBHBIX OpraHoB [25, 26]. B mepBoM ciydae, HecMOTpsi Ha BO30YKICHHUE
YrOJIOBHOTO Jejia B OTHOLICHUH AEBATH JIUII, TIOKOT JOMa CEMbH U Iocieaytoiee yOMHCTBO AIa1 MOTeP-
MIEBIIETO MPOAEMOHCTPUPOBAINA HECTIOCOOHOCTH TOIHIIMK 00ECTIEYNTh IPEBEHTUBHYIO 3aIUTY W JIOKAIHU3a-
IO KOH(ITHKTA, CBSI3aHHOTO C JIEITeIbHOCTHIO OPraHU30BaHHBIX TPYIITUPOBOK B PhickyioBo [27]. Bo BTO-
POM cilydae UTHOPHPOBAHHUE 3asBICHUH KEHIIMHBI O HACHJIMH CO CTOPOHBI OBIBILETO COXXUTENS MPHUBEIO K
yOmiicTBY e€ Opara W MOXUIICHHUIO PeOEHKA, TTOCIIE YeT0o MPOKypaTypa BO30yauiIa IS0 O XaJIaTHOCTH CO-
TPYAHUKOB IOJIULIMU.
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O0a keiica cBUACTENBCTBYIOT O TOM, YTO KaJpOBbIe IepecTaHOBKU B cucteMe MBJI He obecnieunBaroT
PaZuKaNbHOIO YIIyYIIEHHUs MPaBONPUMEHHUTENLHON MPAKTUKU. PeryssipHble «pPOKHPOBKH» PYKOBOISIIEIO
cocTaBa HE (DOPMHUPYIOT YCTOMUMBOIO MEXaHM3Ma PACKPBITUS NPECTYIUICHUH M uX npenynpexaeHus. Ha-
MPOTHB, COXPaHIETCsS WHCTUTYLHOHATBHBIN AedekT — (opManbHOe pearnpoBaHue Ha 0OpalIeHus TpaXKaaH
U OTCYTCTBHUE JICHICTBEHHBIX IPOLEAYP 3aIUUTHI IPH HANUYIUN OYEBUIHOMN YTPO3bl KU3HU U 310POBBIO.

OTH cimy4yan MOATBEPKAAIOT: 6e3 TIry0oKoil TpaHCc(hOpMaIi CUCTEMBI TTPAaBOOXPAHUTEIBHBIX OPTraHOB,
BKITIOYAIOLICH MEPCOHANBHYIO0 OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMI] M YCHUJICGHHE WHCTUTYTa IPa)kKIaHCKO-
MPaBOBOH OTBETCTBEHHOCTH T'OCYAApCTBa 3a Bpel, MPUUMHEHHBIN ero Oe3leiicTBueM, caMa CMEHa PYKOBO-
ICTBa HE CHOCOOHA NMPEeNOTBPAaTUTh IOBTOPEHHE MONOOHBIX Tparenuil. ['ocynapcTso, mpu3HaBas 3a coOOM
00s13aHHOCTH OXPaHATH MpaBa U CBOOOIBI TUIHOCTH, JOJHKHO BRICTPOUTH d((OEKTHUBHBIA MEXaHHU3M, ITPH KO-
TopoM Oe3JeiicTBIE OPraHOB O3HAHUS U CIEICTBHS PaccMaTpUBaeTCs KakK IOpUANYECKUN (aKT, BIEKyLIIHH
HE TOJIBKO 0053aHHOCTh KOMIICHCALIMH ITOTEPIIEBLINM, HO U PErPECCHOE B3bICKAHUE C BUHOBHBIX JOJIKHOCT-
HBIX JIHII.

ComnocrapieHre ¢ MEKAYHAPOJHBIM OIBITOM MTOKa3bIBAET, YTO aHAJOTHMYHBIC TPOOJIEMBbI HAOIOAAIOTCSI
u 3a npeaenamu Kazaxcrana. Tak, B aBrycte 2025 rona B CLHA nmpou3zonuio youiictBo 23-1eTHel yKpauH-
ckoit 6exxenkn Mpunbl 3apyukoit [28]. ITomo3peBaeMblii, paHee CyIUMbIA M CTPaJaBIINH ICHXHYCCKUMH
paccrpoiicTBaMu, cMOT OECIpENSITCTBEHHO COBEPIINTH MPECTYIJICHUE B OOIIECTBEHHOM TpaHCIOpPTE. DTOT
Cilydail BbI3BaJ IIMPOKYIO KPUTHKY B aJpec aMEpUKAHCKHUX MPABOOXPAHUTENBHBIX OPraHOB 3a OTCYTCTBHE
HaJJISKAIETO KOHTPOJIS W MPEBEHTUBHBIX Mep. TakuMm oOpaszom, mpodiieMa Hed(h(HEeKTUBHOCTH MTPaBOOXpa-
HUTETbHBIX MHCTUTYTOB HOCHT TPAHCHAILMOHAJBHBIM XapakTep: HaIW4YMe (OpPMaNbHBIX TFapaHTUH M Aaxe
pa3BUTOM Cy/IeOHOI CHCTEMBI He UCKITIOYaeT PUCKA XaJaTHOCTH M Oe3leicTBuSI.

B 000ux KOHTEKCTaX — KaK Ka3aXxCTaHCKOM, TaK M aMEPUKAHCKOM — KJIFOYEBOI BBIBOJ 3aKJIFOYAETCS B
TOM, YTO MHCTHTYThI TOCYJAapCTBa HECYT HE TOJBKO YrOJOBHO-TIPABOBYIO, HO M I'PaXXIaHCKO-TIPABOBYIO OT-
BETCTBEHHOCTbH 3a BpeJ, MPUYMHEHHBIN Oe3neiicTBueM ux opranoB. KoMmeHcanus mocTpagaBIuM U TOCe-
JyIolIee MPEbsBICHNUE PErPECCHBIX UCKOB K JOJKHOCTHBIM JIMLIAM JIOJDKHBI CTaTh He (aKyIbTaTUBHBIMH, &
00s13aTeIbHBIMU JIEMEHTAaMH CHCTEMBI. be3 3Toro modbie peopMbl PUCKYIOT OCTaBaThCS IOBEPXHOCTHBIMH,
a loBepue 00IIecTBA K TOCYJapPCTBY MPOIOJIKHUT CHUXKATHCS.

OnuauM 13 (akTopoB, YCYTyOISIFOIUX MPoOJIeMy HE3aKOHHBIX ACHCTBHN M Oe3/IeHCTBUSI OPTraHoB J103-
HAHMA U CIIECACTBUS, SIBJISETCS IEPENOJIHEHHOCTh MECT JIMLIeHUs1 cBoOoIbl. Ka3axcraH, kak 1 MHOTHE I1OCT-
COBETCKHE TOCYapCTBa, CTAIKUBACTCS C TEM, YTO 3HAYMTEJIbHAS YacTh 3aKJIFOYEHHBIX COIEPIKUTCS B YCIIO-
BHAX, HE COOTBETCTBYIOIINX MeXTyHapoaHbeiM ctanaapTam (MIIITII, EKIIY, «IIpaBuna Henscona Manne-
JBDY). OTO BenET, BO-TIEPBBIX, K YPE3MEPHOMY NPUMEHEHHIO ANbTEPHATUBHBIX MEP, HEPEAKO OINOOYHBIX U
YpeBaThIX PELUIMBOM, a BO-BTOPBIX, K YTpaTe PECOLMAIN3alMOHHON (YHKIMM Haka3aHWusA. B momoOHBIX
CIIy4asx TOCyJapCTBO HECET OTBETCTBEHHOCTH 3a BPEJ, BBHI3BAHHBIM CHCTEMHBIMH HEJOCTAaTKaMH, CO3/ai0-
IIMMH TI0YBY ISl TOBTOPHBIX NPECTYIIICHUH.

Hecmotps Ha To, uTO B 3akoHOmatenscTBe PecnyOnukn Kasaxcran 3akperui€éH NpUHLIMI BO3MEIIECHUS
yiep6a, MPUIMHEHHOTO HE3aKOHHBIMU JICHCTBUSMH OPraHOB JI03HAHUS U CIEJCTBUS, HA IIPAKTHKE (QakTHUe-
CKHE BBITUIATHl KOMIICHCAIIMH OCTAlOTCS OrpaHWYeHHbIMH. CpaBHEHHE C MEXIyHapOJHBIMU CTaHAapTaMH
JIEMOHCTPHUPYET CYIIECTBEHHBIN pa3pbIB. EBponelickuii cys mo mpaBaM 4eJoBeKa HEOTHOKPATHO yKa3bIBall,
410 3¢)(HEeKTUBHOE CPEACTBO MPABOBOI1 3amuThI 10 cMbichy ctathu 13 EKIIY mpenrmonaraer He TOJIBKO TIPH-
3HaHUE HApYIICHUs, HO U IPEIOCTaBICHUE IOTEPIIEBIIEMY aleKBaTHOM kommneHcauuu. B Kazaxcrane xe
HEpeAKO QUKCHPYIOTCS CUTYyalluH, Koraa (akT HApyNIeHUs MPU3HAETCS, OJJHAKO pealbHOE BO3MEIICHUE 3a-
TATHBACTCS MM OKA3bIBACTCSI CHMBOJIMUECKUM. Takasi cutyanus GopMupyeT JBOWHON HEraTHBHBIN 3P EKT:
C OJIHOM CTOPOHBI, MOTEPIEBIINE ONIYIIAIOT yIIEMJIEHHE CBOMX MPaB U OTCYTCTBHE JIOCTYMA K MPaBOCYIHUIO,
C APYroil — MOJKHOCTHBIE JINIA, TOMYCTUBIINE MPECTYIUIEHUS WIIN XaJaTHOCTh, YKPEIUISIOTCSA B OIILyIIe-
HUM COOCTBEHHOH Oe3Haka3aHHOCTH. B pesynpTare rpakJaHCKO-IPaBOBOW MEXaHW3M, M3HAYaJIbHO TPH-
3BaHHBI BOCCTAaHABIMBATH HAPYLICHHBIE MpaBa M BBINOJIHATH MIPEBEHTHBHYIO (YHKLUIO, IPEBPAIIaeTCs B
(dhopManbHYIO TIpOLEeaypy, HE OOECHEeUMBAIONIYI0O HH CIPABEJIMBOIO BO3MEIIEHHS, HH BOCIMTATEIHHOTO
BO3/ICHCTBHSL.

Takum 00pazoM, KOMIIEHCALMS JAOJDKHA PAacCMaTpUBAThCA KAk KIIIOYEBOM AJIEMEHT MHCTHTYTa Tpak-
TAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH TocyaapcTBa. bes adexTnBHOro MexaHn3mMa BO3MEUIEHHS Bpeaa Ipa-
BOBBIE HOPMBI OCTAIOTCS JICKJIAPATUBHBIMU, & TIOTEPIIEBIINE OKA3bIBAIOTCS B CUTYAIH «BTOPUYHON BHKTH-
MU3ALHUN», KOT/Ia K YK€ MOHeCEHHOMY yiepOy m00aBisieTcs HeBO3MOXKHOCTE €ro Bo3MeleHus. [Ipu atom,
XOTsI 00513aHHOCTh KOMIIEHCUPOBATh YIIEpO BO3j1araercsi Ha rocylapcTBO, IONMHOLIEHHBI MEXaHU3M OTBET-
CTBEHHOCTH [JOJDKEH BKJIIOYATh HE TOJIBKO BBIIIATY KOMIIEHCAIMM TPpa)KAaHaM, HO M IPEIbsBICHUE peT-

Cepus «[lMpaBo». 2025, 30, 4(120) 135



A.l". KannuHa , T.K. AkumxaHos

PECCHBIX UCKOB K JOJDKHOCTHBIM JIMIIaM, ACUCTBHSI MM Oe3[ieiicTBUE KOTOPBIX CTajll NpU4nHON Bpena. Ot-
CYTCTBHE YCTOWYMBOM IPAKTUKU PErPECCHBIX B3BICKaHUH (opMupyer ouryiieHue Oe3HaKa3aHHOCTH, HUBeE-
JUPYET NPEBEHTHUBHYI (DYHKIMIO I'PakJaHCKO-IIPABOBOW OTBETCTBEHHOCTH M (DAKTUUECKH CIIOCOOCTBYET
BOCTIPOM3BOJICTBY CUCTEMHOM HEI()(HEKTUBHOCTH.

Kpome Toro, BaxxHO pa3rpaHuuuBaTh JBa BUa Bpena:

1. ymepO, npuunHEHHBIA HETIOCPEACTBEHHO NMPECTYIUIEHUEM U €r0 IOCIEACTBUSIMH, 32 KOTOPBIH HECYT
OTBETCTBEHHOCTHh BUHOBHBIE JINIIA;

2. yuiep0, BO3HUKIIMK BCJIEACTBHE O€3AEHUCTBHS MOHKHOCTHBIX JIML MPAaBOOXPAHHUTEIBLHBIX OPTaHOB,
MPEIATCTBYIOIIETO CBOEBPEMEHHOMY PACCIICAOBAaHUIO WM MPEIOTBPALCHHUIO IPECTYIIICHHUS.

[loka3aTenbHBIM IPUMEPOM IOCIEACTBUN MONOOHOrO Oe3AEHCTBHS MOXKET CIY)KUTh THIIOTETHYECKasi
CUTYyalusi, KOT/Ia JHILO, YIUIEHHOE B Kpake METAIIMYECKHX AeTayeil, Obl1o Obl oTmylieHo 0e3 MpUHSATHS
JOJDKHBIX Mep. B 3ToM ciydae oHO MOrIo OBl MIPOAOIIKUTE Pa30UpaTh IEMEHTHI MOJICTAHINH, 00ecTeqn-
BalOIIEH AIEKTPOIHEprrell nenblii paifoH. [loTeHnmansHell yiepo B mMo00HOM CUTYaIlH BBIXOIUT JAIEKO
3a MpeneNnbl CTOMMOCTH MOXHUIIEHHOTO MeTalja M BKIIYAeT MPOCTOH OOBEKTOB, YOBITKH MPEANPHUITHN U
rpaxkJaH, a TaKkKe yrpo3y )KU3HU U 3[I0POBBIO JIIOJIeH (HalpuMep, MalUeHTOB MEIUIIMHCKUAX YUPEKICHH).

B »tux ycnmoBusax ocoboe 3HaU€HHE NMPUOOpPETAET MPOKYPOPCKUN HAI30p, KOTOPHIN JOIDKEH 00ecTedu-
BaTh NPOBEPKY 3aKOHHOCTH OCHOBAHWH MPOBEJICHNUS CIICACTBEHHBIX U HETJIACHBIX JCHCTBUI, TOCTOBEPHOCTH
OTYETHOCTH, COONIO/IEHHE MPaB TPaXJaH, a TaKKe NMpeAoTBpalaTh Ganbcudukanuu U IpUMEHEHHE He3a-
KOHHBIX MeT010B [29]. Takoi KOHTPOJIb BhICTYHAaeT He (popMaabHON (QYHKIHCH, a KITFOYEBBIM HHCTPYMEH-
TOM YKPEIJICHUSI 3aKOHHOCTH Ha CTAANU 10CYIEeOHOr0 PaccieOBaHUs.

CoxpbITHE HapyIICHUH WM HENPUHATHE MEp MO UX YCTPaHEHHIO MOIPHIBAIOT JOBEpHE OOIIECTBa K HH-
CTUTyTaM BiacTu. PacmpocTpan€HHas MpakTHKa «KPYTOBBIX OTIHCOK», KOT/A ’Kano0bl MHOTOKPATHO Iepe-
HaNpaBIISAIOTCS B TE JK€ CaMble MHCTAHLUH WIH JaXKe TOMY K€ JOJDKHOCTHOMY JIMILY, Ha ACHCTBHSI KOTOPOTO
OHH TIOZIaHBI, a TAKXKe POpPMabHbIE OTBETH 0e3 (PAKTUUECKOTo pa3pelIeHHs BONPOCa JIHIIb YCHIUBAIOT Mpa-
BOBOM HUTWJIM3M H OIIYIIEHHE OSCIIOMOITHOCTH Ipax<iaH. [IpakTuka MOKa3bIBaeT, YTO MPOKYPOPCKUI HaI-
30p MOXKET PEaIn30BBIBATHCSA U 4Yepe3 BO30Y)KICHUE YTOJOBHBIX €)1 B OTHOIICHHM IOJKHOCTHBIX JIMI 32
OesneiicTBue, moBinekinee TsHkkue nocienactsus [30]. OaHako JaHHBI MeXaHM3M HE BCETa pean3yercs
MOCJIe/IOBATENLHO: BEICOKHE TPEOOBAHHS K JIOKAa3bIBAHUIO IPHYMHHO-CIICJICTBEHHOH CBSI3U, (OPMAIIM3M IpH
PaccMOTPEHUH Kano0 M KOPIOPAaTHBHAS COJNMAAPHOCTH BHYTPH NPABOOXPAHUTEIBHOM CHCTEMBI 3a4acTyIO
MPEISTCTBYIOT ero 3¢ deKTUBHOMY npuMeHeHHo. [lokasarenbpHo, yTo Aaxe oOpalieHue B Cy[ 10 Jeny Mpo-
TUB ['eHepanbHOI MPOKYpaTyphl, KacaBIeecs MPaKTUKU «KPYTOBBIX OTIHCOK», 3aBEPIIMIOCH OTKA30M UCT-
uam [31], Toraa Kak B Ipyrom nene, CBSI3aHHOM C 00XaJIOBaHHMEM OTKa3a B JIMUHOM Ipuéme, TpeOOBaHUS
uctua 6suK yrosneTBopeHsl. [loqoOHas HenocienoBaTeIbHOCTh Cy1eOHON MPAKTUKN YCUIIMBAET IPABOBYIO
HEOMPEeeNEHHOCT U CHIDKACT YPOBEHb JOBEPHS TPAKAaH K MHCTUTYTaM TOCYIapCTBEHHOM BIACTH.

OTcyTcTBHE JICHCTBEHHOTO MEXaHM3Ma PErpecCHBIX UCKOB U IMpeobiaganue (GopMallbHBIX HPOLEAYD
CO3JIal0T B OOIIECTBE YCTOHYMBOE MPEJCTABICHUE O TOM, YTO MHTEPECHI I'Pa’kAaH OTOABUTAIOTCS HA BTOPOM
IUTaH 1O CPAaBHEHMIO C MHTEPECAMH CHUCTEMBL. JTO HE TOJIBKO MOAPBIBACT KOMIICHCATOPHYIO U IIPEBEHTHB-
HYI0 QYHKIMH IPa)IaHCKO-TIPABOBOM OTBETCTBEHHOCTH, HO U Ae(hOpMUpYET BOCTIPUSTHE TOCYAapCTBA: OHO
Ha4YWHAET BOCIIPUHUMATECS HE KaK IapaHT paB U CBOOOJ, a KaK CTPYKTYpa, YKJIOHSIOLIAACS OT BBIITOJTHEHUS
COOCTBEHHBIX 00513aTEIbCTB.

Crnenmyer yquThIBaTh, YTO HEJaBHUE MU3MEHEHUS, CBA3aHHbBIE ¢ pacumpeHneM (QyHKIMH MUHHCTEpCTBa
BHYTPEHHHUX JIeJl, HAIPaBJIeHbl HA COBEPILICHCTBOBAHUE CHCTEMBI 0OecrieueHus1 3aKoHHOCTH. OIHAKO peatb-
Hast 3)(HEKTUBHOCTH MOXKET OBITH OLIEHEHA JIUILB TOCIIE JUTUTEIBHOIO IEPHOia MPUMEHEHHUS! K BCECTOPOHHE-
r'0 aHaJIM3a MPaBONPUMEHHUTEIbHOM TpakTuku [32].

Buisoowi

IIpoBenénnbIil aHaNM3 MOKa3aJl, YTO MHCTUTYT IPa)JIaHCKO-TNPAaBOBOM OTBETCTBEHHOCTH IOCYAapCTBa
3a Bpel, NIPUYMHEHHBINA Oe3/eiicTBUEM OpraHOB JTO3HAHUS W CIEACTBUS, HECMOTPS Ha HalW4YHe HOPMAaTUB-
HBIX TapaHTHil, 3akperieHHbIx B Koncturyun u ['paxknanckom koaekce Pecrybnukn Kazaxcran, peanusy-
€Tcs OTPAaHMUYEHHO U He 00ecreunBaeT B MOJIHOM Mepe 3 (heKTUBHOM 3alUThI ITPaB TPaskAaH.

Bo-niepBbIX, BBISBICHHBIE Pe3yJbTaThl YKa3bIBAIOT Ha CUCTEMHbIE MPOOJIeMbl: (popMaibHBIA MOAX0M K
PacCCMOTPEHHUIO K00, MPaKTHKa «CIUCAHHBIX OOpalleHui», HU3KHHA pa3Mep KOMIIEHCAI[MH MOPaJILHOTO
Bpea, OTCYTCTBHE MEXaHH3Ma PETPECCHBIX TPEOOBAHUH K IOKHOCTHBIM JIMIAM M Ne(GUIUT OIOKETHBIX
CPEACTB, YTO NPUBOAMT K 3aTPYJHEHUSIM HUCIIOIHEHUsS CyJeOHBIX PELICHUH.
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Bo-BTOpBIX, cOnMOCTaBleHHE ¢ MEXAYHAPOAHBIMU CTaHIApTaMH, YCTaHOBJICHHBIMH MeXIyHapOJHBIM
MaKTOM O TPaXXTaHCKHUX M MOJIUTHYeCKuX mpaBax (1966 r.) u npaktukoit EBpomneiickoro cynia mo mpasam de-
moseka (Kudta v. Poland, Mikheyev v. Russia), BBISIBHIIO CyIIeCTBEHHBIH Pa3phiB: B OTIMYHE OT €BPOMEH-
CKOWM MOJENH, Ka3aXCTaHCKasl MPaBONPUMEHUTENbHAs MPaKTHKa He oOeclevynBacT aJeKBaTHOW KOMIICHCA-
[IUH, YTO CHIDKAET TOBEPHE TPaKJaH K HHCTUTYTY TOCY/ITaPCTBEHHOW OTBETCTBEHHOCTH.

Hayunast meHHOCTD MCCIIeZIOBaHUS 3aKII0YAETCsl B BBISIBIICHUH B3aUMOCBSI3M MEXIy Oe3neiicTBHeM To-
CYAapCTBEHHBIX OPraHOB U MOAPBIBOM OOIIECTBEHHOTO JOBEPUS, a TaK:Ke B 0OOCHOBAHWU HEOOXOIUMOCTH
paccMaTpuBaTh WHCTUTYT KOMIIEHCALIMU KaK KIIFOUEBOW 3JIEMEHT yKpeIUleHHs BepXOBEHCTBa mpasa. [Ipak-
TAYeCKasi 3HAYMMOCTh PabOTHI BBIpaXkaeTcs B pa3paboTKe MpeaTIoKEHUH M0 3aKpeIIeHHIO MPsMON 00s13aH-
HOCTH TOCYAapCTBa KOMIIEHCHPOBATh BpeJ, MPUUNHEHHBIN Oe3AeiCTBHEM OpPraHOB MO3HAHWSA W CIIEACTBHA
(crates 922 I'K PK), yHudukanum METOAMKHA OLEHKH MOPAIBHOTO BpeAa, BHEAPCHUIO PETPECCHBIX HCKOB K
JTOJHDKHOCTHBIM JIUI[AM W TAPMOHM3AINN HAIIMOHATBHOW MPAKTHKHU C MEXIyHAPOTHBIMU CTaHIAPTaAMHU.

Pesynbrarhl mMcciieoBaHNUS MOTYT OBITH HMCITONB30BAaHBI MPU COBEPIICHCTBOBAHWHM 3aKOHOMATENHCTBA,
(hopMUpOBaHUYU €TUHOOOPa3HON CyIeOHOM MPAKTUKH, MOBBIMIEHUH 3()()EKTUBHOCTH JIEATSIIEHOCTH OPTaHOB
JIO3HAHUSI M CIICACTBUS, a TaKK€ B Pa3BUTHH MEXaHHM3MOB MapIaMEHTCKOTO U OOIIECTBEHHOTO KOHTPOJIS.
Peanmzamus npeaioskeHHBIX Mep OyJeT cnocoOCTBOBATh YKPEIUIEHHIO JOBEPHUS TPaXkIaH K TOCYAapCTBEH-
HBIM MHCTUTYTaM M MOBBIIICHUIO YCTOWYMBOCTH MPABOBOM CHCTEMBI B IIETIOM.
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A.F. XKaitnmuna, T.K. OxkiMkaHOB

AHBIKTAaY ’KoHe Teprey OprasJiapblHbIH dPEKeTCi3AiriHeH KeJTipiJireH 3usiH YIIiH
MeMJIEKeTTiH 2a3aMaTThIK-KYKbIKTBIK KayanKepuIijiri

Makanana Kazakcran PecryOinkachiHaa a3aMaTThIK-KYKBIKTBIK JKayanKepIIilik HHCTUTYTBI, aTall afiTKaHza,
aHBIKTAay JKOHE Teprey OpraHAapBIHBIH OPEKETCI3AIri HOTHMXKECIHIE KEeNTIpUIreH 3USHIBl OTey Mocelelnepi
KapacTHIPBUIFaH. 3epTTEeyHiH MakcaThl — YITTHIK 3aHHaMa MeH KYKBIK KOJJaHy TxXipuOeciHmeri
OJIKBUIBIKTApAbl afKbIHIAY JKOHE OJapAbl XallbIKAPaNbIK KYKBIKTBIK CTaHOAPTTapMEH CalbICTHIPY.
OMiCTeMENIK HETi31H CalbICTBIPMANIBI-KYKBIKTHIK Tallay, TapUXHU-KYKBIKTHIK TOCLT ’KOHE KYKBIK KOJIAHY
TOKipuOeciH Tangay Kypaiasl. HoTmkecinme eTeMaksl TeleyaiH MEeKTeYIiIiri, MOpaIbAbIK 3USHAB Oaranay
onmicreMeciHiH 6oJMaybl, Tajam-apbI3aapablH CHPEK KOJIaHBUTYBl CHSKTBI JKYHeni npobieManap aHbIKTaIbL.
KopbITBIHIBIIA a3aMAaTTHIK-KYKBIKTHIK JKayalKepIIUTiKTIH THIMII JKy3ere achIpbUIybl KYKBIK YCTEMAIriH
HBIFAUTY/BIH, a3aMaTTapIblH MEMJIEKETKE CEHIMIH apTTBIPYIBIH JKOHE OJCYMETTiK TYPaKTBUIBIKTHI
KaMTaMachl3 eTy/IiH MaHbI3/bl IIAPTHI €KSHAIr TYKBIPHIMIAIFaH.

Kinm co30ep. a3aMaTTBIK-KYKBIKTBIK JKayalKepIIiIiK, ©TeMakbl, MOPAIbIbIK 3HUSH, KYKBIK KOJJIAHY
Toxipubeci, KOHCTUTYHMs, KyKbIK ycremairi, EKbIY, Tamam-apei3nap, KYKBIKTBIK HHUTTIN3M, QJI€yMETTIK
TYPaKTBUTBIK.
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A.G. Zhailina, T.K. Akimzhanov

Civil liability of the state for damage caused by the inaction of inquiry and
investigation authorities

This article examines the institution of state civil liability for damage caused by the inaction of investigative
authorities in the Republic of Kazakhstan. The aim of the study is to identify gaps in national legislation and
law-enforcement practice and to compare them with international legal standards. The methodology includes
a comparative legal analysis, historical-legal approach, and the study of judicial practice. The findings high-
light systemic challenges, such as limited compensation payments, the lack of a unified methodology for as-
sessing moral damage, the formal handling of complaints, and the absence of consistent recourse actions
against responsible officials. The article concludes that effective implementation of state civil liability is es-
sential for strengthening the rule of law, restoring public trust in state institutions, and ensuring social stabil-
ity.

Keywords: civil liability, compensation, moral damage, judicial protection, Constitution, rule of law, ECHR,
recourse actions, legal nihilism, social stability.

References

1 Poslanie Glavy gosudarstva Kasym-Zhomarta Tokaeva narodu Kazakhstana «Spravedlivoe gosudarstvo. Edinaia natsiia.
Blagopoluchnoe obshchestvoy» [President Kassym-Jomart Tokaev’s State of the Nation Address “A Fair State. One Nation. Prosper-
ous Society”]. www.akorda.kz. Retrieved from https://www.akorda.kz/ru/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-
narodu-kazahstana-181130 [in Russian].

2 Poslanie Glavy gosudarstva Kasym-Zhomarta Tokaeva narodu Kazakhstana «Spravedlivyi Kazakhstan: zakon i poriadok,
ekonomicheskii rost, obshchestvennyi optimism» [President Kassym-Jomart Tokaev’s State of the Nation Address “Just Kazakhstan:
Law and Order, Economic Growth, Social Optimism”]. www.akorda.kz. Retrieved from https://www.akorda.kz/ru/poslanie-glavy-
gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana-spravedlivyy-kazahstan-zakon-i-poryadok-ekonomicheskiy-rost-
obshchestvennyy-optimizm-285014 [in Russian].

3 Iz Turtsii ekstradirovan byvshii sotrudnik pravookhranitelnogo organa, podozrevaemyi v organizatsii nezakonnogo igornogo
biznesa [Former law enforcement officer suspected of organizing illegal gambling business extradited from Turkey]. Retrieved from
https://www.gov.kz/memleket/entities/prokuror/press/news/details/1067429 [in Russian].

4 (1959). Dekrety Sovetskoi vlasti. Tom Il. 17 marta — 10 iiulia 1918 g. [Decrees of Soviet Power. Vol. II. 17 March — 10 Ju-
ly 1918]. Moscow: Gosudarstvennoe izdatelstvo politicheskoi literatury — State Publishing House of Political Literature. Retrieved
from https://www.hist.msu.ru/ER/Etext/ DEKRET/18-05-08.htm [in Russian].

5 Piankova, V.M. (2016). Korruptsiia kak odno iz napravlenii borby s prestupnostiu v period stanovleniia sovetskogo
gosudarstva: zakonodatelstvo i sudebnaia praktika [Corruption as one of the directions of combating crime in the period of formation
of the Soviet state: legislation and judicial practice]. Voprosy rossiiskoi yustitsii — Questions of Russian Justice, (6), 54-72. Re-
trieved from https://cyberleninka.ru/article/n/korruptsiya-kak-odno-iz-napravleniy-borby-s-prestupnostyu-v-period-stanovleniya-
sovetskogo-gosudarstva-zakonodatelstvo-i-sudebnaya/viewer [in Russian].

6 Ukaz Prezidiuma VS SSSR ot 18 maia 1981 g. Ne 4892-X «O vozmeshchenii ushcherba, prichinennogo grazhdaninu
nezakonnymi deistviiami gosudarstvennykh i obshchestvennykh organizatsii, a takzhe dolzhnostnykh lits pri ispolnenii imi
sluzhebnykh obiazannostei» [Decree of the Presidium of the Supreme Soviet of the USSR of 18 May 1981 No. 4892-X “On compen-
sation for damage caused to a citizen by unlawful actions of state and public organizations, as well as officials in the performance of
their official duties™]. Retrieved from https://online.zakon.kz/Document/? doc_id=1013051 [in Russian].

7 Russo, Zh.-Zh. Ob obshchestvennom dogovore, ili printsipy politicheskogo prava [The Social Contract, or Principles of Polit-
ical Right]. www.civisbook.ru. Retrieved from https://www.civisbook.ru/files/File/Russo_O_dogovore.pdf [in Russian].

8 Lok, Dzh. Dva traktata o pravlenii [Two Treatises of Government]. www.civisbook.ru. Retrieved from
https://www.civisbook.ru/files/File/Lokk_Traktaty 2.pdf [in Russian].

9 Konstitutsiia Respubliki Kazakhstan ot 30 avgusta 1995 g. [Constitution of the Republic of Kazakhstan of 30 August 1995
(as amended and supplemented)]. online.zakon.kz. Retrieved from https://online.zakon.kz/Document/? doc_id=1005029 [in Russian].

10 Grazhdanskii kodeks Respubliki Kazakhstan (Osobennaia chast) ot 1 iiulia 1999 g. Ne 409-1 [Civil Code of the Republic of
Kazakhstan (Special Part) of July 1, 1999 No. 409-I (as amended and supplemented as of 31.08.2025)]. online.zakon.kz. Retrieved
from https://online.zakon.kz/Document/? doc_id=1013880 [in Russian].

11 Restitutio ad integrum. en.wikipedia.org Retrieved from https://en.wikipedia.org/wiki/Restitutio_ad_integrum?
utm_source=chatgpt.com.

12 Ashcheulov, A.T., & Zhailin, G.A. (2000). Grazhdansko-pravovaia otvetstvennost za vred, prichinennyi prestupleniem protiv
lichnosti [Civil liability for damage caused by a crime against the person]. Almaty: Maqgsut Narikbayev University [in Russian].

13 Zhailin, G.A. (2001). Grazhdanskoe pravo Respubliki Kazakhstan. Osobennaia chast [Civil Law of the Republic of Kazakh-
stan. Special Part. Vol. 2]. Almaty: Daneker [in Russian].

14 Ugolovnyi kodeks Respubliki Kazakhstan ot 3 iiulia 2014 g. Ne 226-V (s izmeneniiami i dopolneniiami po sostoianiiu na

16.09.2025 g.) [Criminal Code of the Republic of Kazakhstan of July 3, 2014 No. 226-V (as amended and supplemented as of
16.09.2025)]. online.zakon.kz. Retrieved from https://online.zakon.kz/Document/? doc_id=31575252 [in Russian].

Cepus «[lMpaBo». 2025, 30, 4(120) 139



A.l". KannuHa , T.K. AkumxaHos

15 Zakon Respubliki Kazakhstan «O Fonde kompensatsii poterpevshimy» ot 10 yanvaria 2018 g. Ne 131-VI ZRK [Law of the
Republic of Kazakhstan “On the Compensation Fund for Victims” of January 10, 2018 No. 131-VI]. adilet.zan.kz. Retrieved from
https://adilet.zan.kz/rus/docs/Z21800000131 [in Russian].

16 Poriadka 312 min tenge vyplacheno iz Fonda kompensatsii poterpevshim [About 312 million tenge paid from the Compensa-
tion Fund for Victims]. www.gov.kz. Retrieved from https://www.gov.kz/memleket/entities/prokuror/press/news/details/515404?
lang=ru [in Russian].

17 Ugolovno-protsessualnyi kodeks Respubliki Kazakhstan ot 4 iiulia 2014 g. Ne 231-V [Criminal Procedure Code of the Re-
public of Kazakhstan of July 4, 2014 No.231-V]. online.zakon.kz Retrieved from https://online.zakon.kz/Document/?
doc_id=31575852 [in Russian].

18 Zakon Respubliki Kazakhstan ot 29 aprelia 2010 g. Ne 271-1V «O profilaktike pravonarushenii» [Law of the Republic of Ka-
zakhstan of April 29, 2010 No.271-IV “On the Prevention of Offenses”]. online.zakon.kz. Retrieved from
https://online.zakon.kz/Document/? doc_id=30657323&show_di=1 [in Russian].

19 Normativnoe postanovlenie Verkhovnogo Suda Respubliki Kazakhstan ot 9 iiulia 1999 g. Ne 7 «O praktike primeneniia
zakonodatelstva po vozmeshcheniiu vreda, prichinennogo nezakonnymi deistviiami organov, vedushchikh ugolovnyi protsess»
[Regulatory Resolution of the Supreme Court of the Republic of Kazakhstan of July 9, 1999 No. 7 “On the practice of applying legis-
lation on compensation for damage caused by unlawful actions of bodies conducting criminal proceedings”]. adilet.zan.kz. Retrieved
from https://adilet.zan.kz/rus/docs/P99000007S_ [in Russian].

20 Mezhdunarodnyi pakt o grazhdanskikh i politicheskikh pravakh 1966 g. [International Covenant on Civil and Political
Rights, 1966]. www.un.org. Retrieved from https://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml [in Russian].

21 Evropeiskaia konventsiia o zashchite prav cheloveka i osnovnykh svobod 1950 g. [European Convention on Human Rights,
1950]. www.coe.int. Retrieved from https://www.coe.int/ru/web/compass/the-european-convention-on-human-rights-and-its-
protocols [in Russian].

22 Kudta v. Poland, no. 30210/96, Judgment of 26 October 2000. HUDOC. Retrieved from https://hudoc.echr.coe.int/eng?
i=001-58920.

23 Mikheyev v. Russia, no. 77617/01, Judgment of 26 January 2006. HUDOC. Retrieved from https://hudoc.echr.coe.int/eng?
i=001-94377.

24 Branko Tomas$i¢ and Others v. Croatia, no. 46598/06, Judgment of 15 January 2009. HUDOC. Retrieved from
https://hudoc.echr.coe.int/eng? i=001-90625.

25 Otstavka akima, «nesushchestvuiushchaia» OPG, sgorevshii dom i drugie strannosti vokrug ubiistva v Talgare [Resignation
of akim, “nonexistent” organized crime group, burned house and other oddities around the murder in Talgar]. mediazina.ca. Re-
trieved from https://mediazona.ca/article/2024/10/17/kz-talgar-murder [in Russian].

26 Talgar v uzhase: politsiia otpustila nasilnika, tot ukral dvukhletniuiu devochku i ubil ee diadiu [Talgar in horror: police re-
leased a rapist, who kidnapped a two-year-old girl and killed her uncle]. orda.kz. Retrieved from https://orda.kz/talgar-v-uzhase-
policija-otpustila-nasilnika-tot-ukral-dvuhletnjuju-devochku-i-ubil-ee-djadju-406390/ [in Russian].

27 Advokaty Khasana Kasymbaeva sdelali zaiavlenie [The lawyers of Hasan Kasymbayev made a statement]. orda.kz. Re-
trieved from https://orda.kz/prodaval-marihuanu-v-talgare-advokaty-hasana-kasymbaeva-sdelali-zajavlenie-406436/ [in Russian].

28 Ubiistvo bezhenki iz Ukrainy v SShA stalo povodom dlia diskussii o prestupnosti v strane [Murder of a refugee from Ukraine
in the USA became the subject of discussions on crime in the country]. www.bbc.com. Retrieved from
https://www.bbc.com/russian/articles/c07vg5knp31o [in Russian].

29 Abylkhan, A.K., & Mediev, R.A. (2023). Aktualnye voprosy obespecheniia prokurorskogo nadzora za zakonnostiu
proizvodstva neglasnykh sledstvennykh deistvii [Topical issues of ensuring prosecutorial supervision over the legality of covert in-
vestigative actions]. Mir Zakona — World of Law, 7-8 (255-256). Retrieved from https://mir-zakona.kz/2023-2/%E2 %84 %967-8-
255-256-2023/ [in Russian].

30 Politseiskie popali pod sledstvie posle ubiistva i pokhishcheniia devochki v Talgare [Police officers came under investigation
after the murder and abduction of a girl in Talgar]. kaztag.kz. Retrieved from https://kaztag.kz/ru/news/politseyskie-popali-pod-
sledstvie-posle-ubiystva-i-pokhishcheniya-devochki-v-talgare [in Russian].

31 V Astane sud otkazal deviate grazhdanam v iske protiv Generalnoi prokuratury [In Astana, the court rejected the claim of
nine citizens against the General Prosecutor’s Office]. tirek.info. Retrieved from https://tirek.info/v-astane-sud-otkazal-devyati-
grazhdanam-v-iske-protiv-generalnoj-prokuratury/ [in Russian].

32 Pravitelstvo rasshirilo funktsii Ministerstva vnutrennikh del Kazakhstana [The Government expanded the functions of the
Ministry of Internal Affairs of Kazakhstan]. www.inform.kz. Retrieved from https://www.inform.kz/amp/pravitelstvo-rasshirilo-
funktsii-ministerstva-vnutrennih-del-kazahstana-8f2ald [in Russian].

Information about the authors

Zhailina Amina Gabidenovna — PhD Student, Higher School of Law, Turan University, Almaty, Ka-
zakhstan; e-mail: aminazhailina@mail.ru.

Akimzhanov Talgat Kurmanovich — Doctor of Law, Professor, Higher School of Law, Turan Uni-
versity, Almaty, Kazakhstan; e-mail: akimzhanovtk@mail.ru.

140 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


aminazhailina@mail.ru
akimzhanovtk@mail.ru

https://doi.org/10.31489/20251.4/141-150
UDC 347[341:342.7](1-87) Received: 15 August 2025 | Accepted: 20 September 2025

G.A. llyassova'®, T.S. Tilep**

L2Buketov Karaganda National Research University, Karaganda, Kazakhstan
(E-mail:tlep97 @mail.ru, g.iliasova@mail.ru)
YORCID ID: 0000-0002-8843-2515, Scopus Author I1D: 56192012500, WOS Researcher ID: AAR-6742-2020
20RCID ID: 0009-0009-6328-1560

Comparative Legal Analysis of International and National Legal Norms Regulating
the Protection of Personal Data

The research aims to summarize the development of national norms by analyzing international standards that
lawfully regulate the protection of personal data, one of the issues in safeguarding the rights and freedoms of
individual. It emphasizes the importance of Kazakhstan’s accession to international instruments protecting
personal data. The relevance of the research is determined by the problem of ensuring data security, which at
the present stage has become a priority issue. The law has revealed instances that pose risks, particularly due
to the absence of the clear provisions regulating the storage of citizen’s personal data. The authors highlight
that with the rapid development of digitalization in Kazakhstan, cases of personal data dissemination have in-
creased, underscoring the necessity of improving national legal norms. Furthermore, the research raises issues
of exercising control over the use of personal data and strengthening liability in cases of unlawful dissemina-
tion. Due to the weakness of the current legal mechanism for the protection of personal data, cybercrime is
gaining momentum in society, negatively affecting citizens. One of the solutions to the problem is the
improvement of national legislation that lawfully regulates the protection of personal data. Within the scope
of the study, the authors formulated proposals for the establishing legal mechanisms in the current legislation
to regulate the procedures for processing, storing, and destroying personal data, as well as for addressing ac-
tions related cto their preservation.

Keywords: personal data, collection, processing, and storage of personal data, protection of personal data,
comparative legal analysis, directive, convention, European Union, USA, international legal norms, GDPR.

Introduction

The Constitution of the Republic of Kazakhstan, adopted by national referendum on 30 August, 1995,
became a fundamental step in building a democratic state governed by the rule of law, where the rights and
freedoms of individual and the citizen must be especially protected. The provisions enshrined in the Basic
Law of Kazakhstan testify to a categorical rejection of the totalitarian approach to the “individual-state”
problem. Under the constitutional system, the state is created to resolve vital issues of ensuring existence,
while the individual becomes the main factor forming the essence of the state.

The new Kazakhstani statehood radically changes the nature of the relations between the individual and
the state. “Not the individual for the state, but the state for individual” — this is the fundamental formula of
their interaction. The priority of the individual over the state allows us to determine the place of the person in
civil society. This place is not defined by the state, it is inherent to the person from the outset and is realized
through their abilities and initiative. Thus, the content of Chapter 2 of the Constitution of the Republic of
Kazakhstan is subordinated to the main principle: the rights and freedoms of the individual and the citizen
are the highest value of the state. Consequently, all branches of power and all parts of the state mechanism
serve the main purpose, which is to ensure and protect the rights and freedoms of the individual and the
citizen, as well as their legal status.

The foundation of the legal status of the individual and the citizen consists of personal (civil) rights and
freedoms. Most of them are absolute in nature, that is, they are not only inalienable, but also not subject to
restriction (the right to life, freedom of nationality, freedom of conscience and religion, etc.). Along with
this, certain rights and freedoms (e.g., the right to the protection of personal data) may be restricted by the
state, which makes their legal protection especially relevant and significant.

The modern system of international law in the field of personal data, as well as the basic national laws,
relies on a number of international documents. These acts are closely interconnected through the methods of
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regulating the protection of personal data and make it possible to examine the stages of the formation of
international standards in this area.

The purpose of the research is to develop proposals aimed at improving national legislation on personal
data protection by conducting a comparative legal analysis of international and national norms that lawfully
regulate the protection of personal data.

Methods and materials

In the process of writing the article, general and general scientific methods (induction and deduction,
analysis, systematization), special scientific methods (the historical method, generalization), as well as spe-
cific methods (comparative legal analysis, the formal legal method) were used.

The research was carried out through the analysis of international legal norms regulating the protection
of personal data, as enshrined in such documents as the Universal Declaration of Human Rights adopted by
the United Nations General Assembly, the International Covenant on Civil and Political Rights, the
Convention for the Protection of Individuals with regard to the Automated Processing of Personal Data (ETS
No0.108, Strasbourg), as well as the General Data Protection Regulation of the European Union of 2016
(GDPR—General Data Protection Regulation). In addition, a comparative legal analysis of national norms
enshrined in the legislation of states was conducted.

Results

The adoption of the Universal Declaration of Human Rights by the United Nations General Assembly
on 10 December 1948 fundamentally changed the situation. Article 12 of the Universal Declaration of
Human Rights states that “no one shall be subjected to arbitrary interference with his privacy, family, home
or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of
the law against such interference or attacks” [1].

This right is also enshrined in Article 17 of the International Covenant on Civil and Political Rights [2],
Article 16 of the Convention on the Rights of the Child [3], as well as in Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms [4].

The inability of the state to guarantee the right to the protection of personal data undermines the safe-
guarding of other rights and freedoms associated with it: freedom of expression, the right to peaceful
assembly, the right to free access to information, the principle of non-discrimination, and ultimately the
stability of constitutional democracy. For this reason, Article 17 of the International Covenant on Civil and
Political Rights (New York, 19 December 1966) elaborates broadly on the inadmissibility of unlawful
interference and formulates it as follows: “no one shall be subjected to arbitrary or unlawful interference
with his privacy, family, or correspondence, nor to unlawful attacks on his honour and reputation. Everyone
has the right to the protection of the law against such interference or attacks” [2]. According to it, everyone
has the right to be protected from such attacks.

A major step in the development of the international system of personal data protection was the
adoption of the Convention for the Protection of Individuals with regard to the Automatic Processing of Per-
sonal Data by the Council of Europe on 28 January 1981 (ETS No. 108, Strasbourg). This Convention
entered into force on 1 October 1985 and is the first binding international instrument designed to protect
individuals from abuses arising from the collection and processing of data [5]. In addition, the Convention
regulates the transborder flow of personal data.

The Convention not only provides guarantees in the collection and processing of personal data, but also
prohibits such collection and processing if national legislation cannot provide the necessary safeguards for
certain “sensitive” data, such as information about a person’s race, political opinions, health status, religious
beliefs, or sexual life. Furthermore, the Convention grants individuals the right to be informed in due time
about the collection of data relating to them and, if necessary, to request its rectification. The rights set out in
the Convention may only be restricted in cases of threats to common interests, such as the protection of
public order and the security of society and the state.

The Convention also imposes restrictions on regard to the transborder flow of personal data. In
particular, it limits the transfer of data to states that do not ensure an adequate level of protection. The main
reason for the development of the Convention was the need to harmonize the national legislation of
European countries in the field of personal data. In this regard, in 1981, the European Commission published
recommendations for European Union member states concerning the conclusion of appropriate agreements
on the implementation of the Convention. Currently, more than 45 European countries are parties to it.
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It should be noted that Kazakhstan is not a party to the Council of Europe Convention for the Protection
of Individuals with regard to Automatic Processing of Personal Data (ETS No. 108, Strasbourg, January 28,
1981) [6]. Nevertheless, the approaches and principles enshrined in national legislation are close in content
to the provisions of the aforementioned Convention. Kazakhstan’s accession to this international document
would be of great importance, as it would allow investigations into violations of the rights of our citizens in
the field of personal data protection jointly with authorities of the participating countries.

The main purpose of the Convention is to ensure respect for the rights and fundamental freedoms of
every individual, regardless of nationality or residence, within the territory of the participating states, in
particular the right to privacy in relation to the automatic processing of personal data (“data protection™).

In 1995, the European Parliament and the Council of the European Union adopted the Directive on the
Protection of Individuals with regard to the Processing of Personal Data and on the Free Movement of such
Data (No. 95/46/EC) [7]. The main purpose of the Directive is to implement Article 100a of the Treaty
establishing the European Economic Community, which provided for the creation of a single internal market.
Directive 95/46/EC on the Protection of Individuals with regard to the Processing of Personal Data and on
the Free Movement of such Data was repealed in accordance with Article 94 of Regulation No. 2016/679 of
the European Parliament and of the Council of the European Union [8].

On 11 March 1996, the Directive on the Legal Protection of Databases (No. 96/9/EC) [9] was adopted,
the main purpose of which was to form a uniform character of database protection in the European Union
member states.

These directives of the European Union oblige the member states to ensure the proper quality of the in-
formation collected and processed (the collection and processing of data must be defined by law and carried
out strictly in accordance with its provisions), as well as to guarantee the protection of information and to
establish appropriate supervisory and control authorities. Particular attention in the directives is paid to the
means of ensuring the confidentiality of personal data and the rules for their cross-border transfer.

Along with the above-mentioned documents, the European Union has adopted several directives aimed
at regulating the protection of personal data in various fields. In particular, in the field of electronic commu-
nications, the Directive on Privacy and Electronic Communications (No. 2002/58/EC) was adopted, which
establishes requirements for the processing of personal data and the protection of privacy [10]. The purpose
of this Directive is to harmonize national regulations necessary to guarantee an adequate level of protection
of fundamental rights and freedoms.

One of the most important steps in the development of personal data protection was the adoption of the
General Data Protection Regulation (GDPR) by the European Union in 2016 [11]. The adoption of this act
contributed to the formation of a culture of ensuring data confidentiality by every individual and also became
a driving force for further strengthening digital human rights. Violations related to the collection, processing
and storage of personal data damage not only the reputation of public authorities and private companies, but
also undermine the trust of consumers of these services. Therefore, according to the new regulation, the pro-
tection of personal data has become not merely another task for the European Union, but also a new ap-
proach to shaping a culture of thinking and behavior within each organization and among individuals.

The Regulation established stricter requirements for the consent of personal data subjects, increased
transparency with regard to how and for what purpose data are collected, processed, transmitted or de-
stroyed. According to many researchers, the GDPR became an important step in the field of personal data
protection for a number of reasons. First, the Regulation definitively changed the approaches to the pro-
cessing of personal data in all sectors of the European Union. Second, its provisions increased the knowledge
of specialists and individuals on issues of personal data. Third, the Regulation granted individuals broad
powers to control the use of their data. Fourth, citizens of the European Union became more informed and
aware of their rights to personal data protection. These conclusions are confirmed by the results of a survey
conducted in 2019 within the framework of the Eurobarometer project [12]: 67 % surveyed citizens of the
European Union indicated that they are familiar with the Regulations, 36 % know the consequences of non-
compliance with the Regulations may entail, and 57 % are aware that each country has a specialized authori-
ty responsible for the protection of personal data [13].

At present, almost all European Union member states recognize the effect of the General Data Protec-
tion Regulation (GDPR) and have brought their national legislation into compliance with its requirements.
For example, Sweden adopted the Personal Data ACT (Personuppgiftslagen), while in Germany these rela-
tions are regulated by the General Data Protection Regulation (GDPR) and the Federal Data Protection Act
(BDSG).
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Thus, modern European law in the field of personal data protection, which has accumulated extensive
experience of formation and is still being improved today, can be described as the most pragmatic. In ac-
cordance with it, all objects and subjects requiring protection, and its economic effectiveness has been prov-
en in practice.

Kazakhstan, like other countries of the world, is actively developing an innovative economy, in which
various industries are undergoing digital transformation. Digitalization is currently a key factor contributing
to economic growth and is a national-level priority for Kazakhstan.

Along with the active process of digitalization, intensive information processing is also observed in the
country. In the National Development Plan of the Republic of Kazakhstan until 2029, one of the priority
tasks is the optimization of regulation in the field of personal data protection (priority 2) [14].

By Resolution of the Government of the Republic of Kazakhstan, the Concept for the Development of
Digital Transformation, Information and Communication Technologies, and Cybersecurity for 2023-2029
was approved, which addresses issues related to the protection of personal data. One of the principles of the
development of the field of information and communication technologies and cybersecurity is the principle
of trust, which includes the protection of privacy and personal data, as well as monitoring digital security
[15].

In the Concept of Legal Policy until 2030, approved by the President of the Republic of Kazakhstan, the
obligation to revise the legislation on personal data protection in accordance with its basic principles is estab-
lished. In addition, taking into account international experience, a draft of the Digital Code is currently being
developed [16].

In Kazakhstan, a regulatory and legal framework is gradually being formed to govern legal relations
connected with the collection, processing, and control of personal data. The legislation regulating the protec-
tion of citizens’ personal data is based on the Law of the Republic of Kazakhstan “On Personal Data and
Their Protection” adopted on 21 May 2013, as well as on the Law of the Republic of Kazakhstan “On
Dactyloscopic and Genomic Registration”, the Law of the Republic of Kazakhstan “On Electronic Document
and Electronic Digital Signature”, the Law of the Republic of Kazakhstan “On National Security of the Re-
public of Kazakhstan”, and other laws, supplemented by government resolutions and orders from authorized
ministries.

Acrticle 18 of the Constitution of the Republic of Kazakhstan states: “1. Everyone shall have the right to
inviolability of private life, personal or family secrets, protection of honor and dignity. 2. Everyone shall
have the right to confidentiality of individual deposits and savings, correspondence, telephone conversations,
postal, telegraph, and other messages. The limitation of this right shall be permitted only in cases and accord-
ing to the procedure directly established by law” [17].

In order to implement the above-mentioned constitutional guarantees, on 21 May 2013, the Law of the
Republic of Kazakhstan “On Personal Data and Their Protection” was adopted. In accordance with para-
graph 2 of Article 1 of the said Law: “personal data are information relating to a specific or determinable
subject of personal data, recorded on electronic, paper and (or) other material carriers” [18]. Expanding this
definition, personal data includes information in electronic or paper form, or such information must be rec-
orded on other carriers (disks, flash drives, etc.). In our view, the issue of the legal status of individual in-
formation transmitted orally has not been fully resolved.

By Order of the Minister of Digital Development, Innovation and Aerospace Industry of the Republic
of Kazakhstan dated 29 August 2024, No. 526/NK, a list of personal data of individuals included in the state
electronic information resources was approved [19]. According to the order, the following information is
classified as personal data: individual’s last name, first name, patronymic, transcription of last name and first
name, , date of birth, place of birth, nationality, gender, marital status, citizenship, individual identification
number, digital photograph, signature, legal address, and details of the identity document.

A comparison of the Law of the Republic of Kazakhstan “On Personal Data and Their Protection” with
foreign legislation showed that the Kazakhstani law is distinguished by a rather high degree of specificity
and comprehensiveness. At the same time, practice demonstrates that many aspects of ensuring the security
of personal data remain insufficiently regulated. Thus, Article 2 of the Law of the Republic of Kazakhstan
“On Personal Data and Their Protection” states that the purpose of the Law is to ensure the protection of
rights and freedoms of individuals and citizens in the collection and processing of their personal data [18].
Paragraph 1 of Article 1 defines the concept of “collection of personal data”, defining it as “actions aimed at
obtaining personal data”. Unfortunately, the law does not define the concept of “processing of personal da-
ta”. In addition, in our opinion, the norm provided in Article 2 of the Law does not cover actions related to
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the storage of personal data. In other words, measures related to ensuring the integrity, confidentiality and
accessibility of citizens’ personal data are not clearly defined.

Discussion

Contradictions in the development of legal protection of personal data are noted in the works of many
scientists [20; 33-35]. The concept of “protection of personal data” is conditional, since it is not the data it-
self that are protected from unlawful or arbitrary use, but its bearer—the individual. At the same time,
personal data should not be completely removed from circulation; however, the procedures for their
collection, storage, and processing must be clearly regulated so that the rights of the personal data subject are
adequately safeguarded.

As mentioned above, the protection of personal data is closely connected with the right to privacy. As a
legal category, this right took shape in 1928, when the United States Supreme Court Justice L. Brandeis stat-
ed that the United States Constitution provides for the “right to be let alone” and the “right to privacy”. This
statement has serious scientific foundations. As early as 1890, the young Boston lawyer L. Brandeis, together
with Justice S. Warren, prepared and published an article “The Right to Privacy”, which for the first time
raised legal and ethical issues arising from the practice of active interference in private life.

The earliest precedent for the protection of personal data arose in 1965, when the United States
Supreme Court considered the Griswold case. In its decision, it was indicated that the right of a person to
privacy had existed long before the Bill of Rights. As a result, the American legal doctrine recognized the
right to “privacy”, i.e., the right of every person to control their “personal living space” and to be protected
against the unjustified seizure of personal documents. This implies that the individual independently decides
what information about them, to what volume, and in what form to transfer to third parties.

L. Brandeis’s formulation of the “right to privacy” underwent significant changes in the 21st century.
Whereas previously state interference in private life was strictly prohibited, over time there appeared an in-
creasing number of legitimate grounds for collection and processing of information related to private life.
The acceleration of this process in the United States was largely due to the events of 11 September 2001 in
New York and the subsequent counter-terrorism campaign. In 2002, the Sarbanes-Oxley Act was adopted,
with its primary focus not on the protection of personal data, but on maximizing the transparency of data-
bases to prevent threats to public security.

The Russian scientist Yu. Travkin notes: “The spread of the European approach to personal data issues
and its recognition in almost all countries of the world, from Central and Eastern Europe to Canada, the
Asia-Pacific region and Latin America, is not an accidental. In all of these states, a legal framework concern-
ing personal data has developed, but the content of the relevant laws is a clear reference to the legal system
developed in Europe can be traced” [21]. This opinion is difficult to dispute. As mentioned above, the
development of Kazakhstan’s current legislation on personal data is also oriented towards the European
model.

The absence of personal data in the law of norms regulating the storage leads to risks and threats
confirmed by practice. Such risks arise form the loss of control over personal data, as cases of loss of
electronic and paper carriers of personal data are not uncommon in domestic practice. For example, in 2017
the personal data of clients of the former Qazkom bank (now Halyk Bank) were discovered at a landfill. At
first glance this may seem like an ordinary situation, but such information should have been kept in the
bank’s archive and destroyed using shredder in accordance with the established rules of archival storage and
destruction of documents. The Qazkom Bank press service apologized, promised to identify and punish those
responsible, but the result was only the dismissal of the head of the bank’s branch in Astana, while the fur-
ther fate of the clients’ personal data remained unknown [22].

An example of the loss of personal data in electronic form can be seen in the following case. In 2019,
the complete data of about 11 million citizens were leaked from the database of the Central Election
Commission’s to the Internet. That same year, the Association of Legal Entities “Center for Analysis and
Investigation of Cyberattacks” (TSARKA) identified the fact of the leakage of Kazakhstani citizens’
personal data. The complete database of 11 million citizens became available online. In August 2019, the
Ministry of Internal Affairs of the Republic of Kazakhstan initiated pre-trial proceedings under case
No. 197115031001878, opened on 22 July 2019, for the unlawful distribution of restricted-access electronic
information resources under Part 1 of Article 211 of the Criminal Code of the Republic of Kazakhstan.
However, the proceedings were terminated due to the absence of elements of criminal offense [23].
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Conclusion

In conclusion, it should be noted that in the Republic of Kazakhstan, which is integrated into the global
political and economic information space, there has been a significant impetus for the digitalization of the
activities of state bodies and private structures. In our view, insufficient attention to the new opportunities of
digitalization of society, as well as to its risks and threats, leads to the loss of the right to exercise state power
in Kazakhstan, which belongs to the local population.

The formation of electronic government has not only led to a change in the relationship between the
state and society, but has also reduced the cost of administering many tasks. At the same time, along with
such positive changes in the Kazakhstani information system, there is a clear trend towards an increase in
real threats to the information security of the Republic.

We consider it important to examine the issue of Kazakhstan’s accession to the the Convention for the
Protection of Individuals with regard to Automatic Processing of Personal Data, which would provide the
right to investigate violations of the rights of our citizens in the field of personal data protection committed
by operators of states that are parties to the Convention. This is of fundamental importance, since the purpose
of the Convention is to ensure respect for the rights and fundamental freedoms of individual, regardless of
citizenship or place of residence, and in particular, the right to privacy in relation to the automatic processing
of personal data.

Acknowledgements

This research was funded by the Science Committee of the Ministry of Science and Higher Education of
the Republic of Kazakhstan (Grant No. AP19679658).

References

1 Anam KYKBIKTapBIHBIH JKalmbFa Oiprneit aeknapanuscel. [eknapanus bipikken ¥nrrap ¥ieIMbIHBEIH bac AccaMOneschIHBIH
Ne 217 A(IIl) pesomormsceiven 1948 sxpurrbl 10 skenTokcanna KaObuiganraH. — [DnekTpoHABIK pecypc]. — Komxkerimainik
TopTibi: https://adilet.zan.kz/kaz/docs/O4800000001.

2 A3aMaTTBHIK JKOHE CasCH KYKBIKTap Typaibl XaJbIKapalblK MakTiHI patuukanusuiay Typansl KazakcTan PecryOnmkachIHBIH
2005  oxpuwel 28  kapamamarel Ne 91  3ampl.  —  [OnektpoHmelk  pecype]. —  Komkerimmimik  TopTibi:
https://adilet.zan.kz/kaz/docs/Z050000091 .

3 bBama xykpikTaps! Typansl KonBeHnmsaHsl patudukanusuiay typansl Kazakcran PecryOmukacer XKoraprel Kenecinig 1994
JKBUTFBI 8 MayCBIM/IaFbl KayJIBICHL. — [DnexTponabIK pecype]. — Komxerimaimix TOpTIibI:
https://adilet.zan.kz/kaz/docs/B940001400_.

4  KonBeHIHA 0 3alIuTe TIPaB YeOBEKA M OCHOBHEIX cB000 (EBponeiickas KOHBeHIHUS O mpaBax denoBeka, ETS Ne 005) (Puwm,
4 Hos10ps 1950 roxna) (¢ U3MEHEHUSAMH M JOTIOJHEHHAMH 10 cocTostHUIo Ha 13.05.2004 r.). — [OnekTpoHHEIH pecypc]. — Pexum
nocryna: https://online.zakon.kz/Document/? doc_id=1007545.

5 KoHuBeHnus 0 3anmre GU3HUSCKHUX JIUII TPU aBTOMATU3UPOBAHHON 00paboTKe MepCOHANbHBIX qaHHBIX (CTpacOypr, 28 sHBa-
pa 1981 1.) (c m3menenmwsmu ot 15 wmrors 1999 r.) ETS Ne 108. — [OnekrpoHHbli pecypc]. — Pexmm mocrtyma:
https://online.zakon.kz/Document/? doc_id=1034061&pos=1;-8#pos=1;-8.

6 OtBer Munucrpa uHoctpanHbix gen PK or 25 ampens 2022 roma Ha Bompoc oT 15 ampens 2022 roma Ne 734767
(dialog.egov.kz) «O  ngeiictBun  KomBenumun B PK». —  [OnektpoHHbiii  pecypc]. —  Pexum  gocryma:
https://online.zakon.kz/Document/? doc_id=34431962.

7 HupexrtuBa EBponeiickoro nmapnamenta u Cosera EBponeiickoro Coro3a ot 24 okts16ps 1995 roma Ne 95/46/EC «O 3amure
(I)I/ISI/IlleCKI/IX JIML TIpU 06pa60T|<e MEPCOHAJIBHBIX JAHHBIX U O CcBOOOIHOM 06paLueH1/m TaKUX JNaHHBIX» (B penakuuu Permamenra
EBporneiickoro mapnamenta u Cosera EC 1882/2003 ot 29 centsdps 2003 roma). — [DnexTpoHHbIH pecypc]. — Pexum gocryna:
https://online.zakon.kz/Document/? doc_id=31067635&show_di=1.

8 Permament Ne 2016/679 Erponeiickoro mapaamenta u Coseta EBpomnetickoro Coro3a. O 3amure GU3HUSCKHUX JIUIL TP 00pa-
060TKE MEPCOHATBHBIX JAHHBIX K O CBOOOTHOM OOpAICHHH TaKUX JAHHBIX, a Takke 00 ormene Jupektusst 95/46/EC (O6muwmii Per-
JIAMEHT O 3alIUTe NePCOHANBHBIX JaHHBIX) <**> (r. bproccens, 27 anpens 2016 roga). — [DnekTpoHHbIH pecypc]. — Pexum nocty-
na: https://online.zakon.kz/Document/? doc_id=39559334&p0s=>5;-106#pos=5;-106.

9 Jlupexrtusa Eponeiickoro ITapmamenta u Coseta ot 11 mapta 1996 Ne 96/9/EC O mpaBoBoii oxpane 6a3 g1aHHBIX. — [DJeK-
TPOHHBIH pecypc]. — Pexxum nocryma: https://online.zakon.kz/Document/? doc_id=30948665&p0s=4;-106#pos=4;-106.

10 MupextuBa EBpomeiickoro ITapmamenta u Cosera EBponetickoro Coro3a ot 12 uronst 2002 rozma Ne 2002/58/EC «B ortHomIe-
HUH 00paOOTKH IEePCOHATBHBIX JaHHBIX U 3alIUTHl KOH(DUICHIMATEHOCTH B CEKTOPE AJIEKTPOHHBIX CPEACTB cBsi3m» ([lupexTuBa o
KOH(UICHIIMAIBHOCTH U DJICKTPOHHBIX cpencTBax cBsa3u) (B penakuun Jupexrussl 2006/24/EC EBpomneiickoro napiamenta u Cose-

146 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


https://adilet.zan.kz/kaz/docs/O4800000001
https://adilet.zan.kz/kaz/docs/Z050000091_
https://adilet.zan.kz/kaz/docs/B940001400_
https://online.zakon.kz/Document/?doc_id=1007545
https://online.zakon.kz/Document/?doc_id=1034061&pos=1;-8#pos=1;-8
https://online.zakon.kz/Document/?doc_id=34431962
https://online.zakon.kz/Document/?doc_id=31067635&show_di=1
https://online.zakon.kz/Document/?doc_id=39559334&pos=5;-106#pos=5;-106
https://online.zakon.kz/Document/?doc_id=30948665&pos=4;-106#pos=4;-106

Comparative Legal Analysis of International and National ...

ta EC ot 15 mapra 2006 r., Qupextusst 2009/136/EC Espomneiickoro napaamenta u Cosera EC ot 25 Hos6ps 2009 r.). — [Dnek-
TPOHHBIHA pecypc]. — Pexkum nocryma: https://online.zakon.kz/Document/? doc_id=31067636.

11 Malia Thuret-Benoist. “One year of GDPR: GDPR enforcement and awareness,” Tech GDPR, May 25, 2019. — [Electronic
resource]. — Access mode: https://techgdpr.com/blog/one-year-gdpr/.

12 Jongerius S. One year of GDPR: GDPR enforcement and awareness / S. Jongerius // Tech GDPR. — May 25, 2019. — Ac-
cess mode: https://techgdpr.com/blog/one-year-gdpr/.

13 T'ycapoBa A. 3amura nepcoHal bHBIX JaHHBIX B KazaxcraHe: cratyc, pucku u Bo3moxuoctr / A. I'ycaposa, C. J[)akchbUIbI-
KOB. — 2020. — [OnexTponHbIH pecypc]. — Pexum JOCTyTa: https://www.soros.kz/wp-
content/uploads/2020/04/Personal_data_report.pdf.

14 Kasaxcran PecmyOimkaceiably 2029 sxpiFa JediHri ¥JATTBIK JaMmy >kocmapblH OekiTy >koHe Kaszakcran PecmyOmmxachr
[Ipe3unenTinin KeHOip >KapbIKTaApBIHBIH KYLI1 KOWBUIABL Ien TaHy Typaisl Kazakctan Pecmybnukacer [Ipesunentinin 2024 KbUFb
30 wrinnpeneri Ne 611 Xapusirsl. — [DnektpoHabIK pecype]. — Komkerimainik Topri6i: https://adilet.zan.kz/kaz/docs/U2400000611.

15 2023-2029 xbuinapra apHanFaH TUQPIbIK TpaHCHOPMALKS, aKIIapaTThIK-KOMMYHHUKAIMSIIBIK TEXHOJIOTHSIIAP CalachlH JKOHE
KHOepKayilci3AiKTi JaMBITY TYXKBIpIMAaMachiH OekiTy Typansl Kasakcran Pecrybmukace! YkiMeTiHiH 2023 KbpUTFBl 28 HaypBI3AaFsl
Ne 269 xaynbichl. — [DnekTpoH/BIK pecype]. — Komkerimainik Topribi: https://adilet.zan.kz/kaz/docs/P2300000269.

16 Ka3akcran PecnyOnmkachlHBIH KYKBIKTHIK casicaThIHBIH 2030 xpuTFa JIeHiHri TYKbIppIMIaMachlH OekiTy Typaisl Kazakcran
Pecnybmukacer Ilpesunmentiniyg 2021 >xpursl 15 kazanmarer Ne 674 XKapnewrel. — [OnekTpoHIslk pecype]. — Komkerimainik
TopTibi: https://adilet.zan.kz/kaz/docs/U2100000674.

17 Kazakcran PecnyoOnukaceiabiy Koncturynuscel. Koncrurymus 1995 sxpuibl 30 Tambi3na pecmyOnMKaibIK pedepeHaymaa
KaObLIIaHabl. — [DnekTponabik pecypce]. — Komkerimainik Topri6i: https://adilet.zan.kz/kaz/docs/K950001000 .

18 JlepOec aepekrtep koHe onapibl Kopray Typansl Kasakcran Pecniyomukackiabie 2013 xbutebl 21 Mmambipaarsl Ne 94-V 3anpl.
— [DnexTponmsik pecype]. — Komkerimuainik TopTi6i: https://adilet.zan.kz/kaz/docs/Z1300000094#z21.

19 MemiieKkeTTiK AMEKTPOHIBIK aKIapaTThIK PEeCYpCTapblH KYpPaMblHA CHTI3UIETIH jKeKe TYJIFalapiblH AepOec aepeKTepiHiH
Ti30ecin OekiTy Typansl Kasakcran PecyOnukaceiapiy LIndpibik qaMy, HHHOBaIMSAIAp KOHE adpOFaphIl ©HEPKICiOi MUHHCTPiHIH
2024 xpurel 29  Tamenmarel  Ne 526/HK  Oyiiperrbel. —  [DnekTpoHAbIK  pecypc]. —  KomkeriMaimik — TopTiOi:
https://adilet.zan.kz/kaz/docs/\VV2400035010.

20 Yepusiera /1. B. [IpaBoBoe peryiupoBaHHe MEPCOHANBHBIX AaHHBIX paboTHHKOB: Ombir EBponsl u CHIA / 1. B. Yepnsiesa
I/l Bonipocsl Tpymosoro npasa. — 2007. — Ne 3. — C. 33-35.

21 Tpaekus IO. ITepconanbhbie nanubie / FO. TpaBkun. — M.: Amanganuk, 2007. — C. 232.

22 JloxymeHThl KianeHToB «Ka3koma» oka3aianch BO3Jie MyCOpHOIl cBajJkM B ActaHe. — [DnekTpoHHbIH pecypc]. — 2017. —
Pexxum nocryma: https://www.caravan.kz/news/dokumenty-klientov-kazkoma-okazalis-vozle-musornojj-svalki-v-astane-401834/.

23 O¢wunmaneubii  akkayntr IJAPKA B Facebook. —  [Dnekrpomnsiii  pecypc]. —  Pexum  jmocryma:
https://m.facebook.com/story.php? story_fhid=2636221533272 242&id=1674347306126341.

I''A. Unbsacosa, T.C. Tinen

[epOec nepekTepaiH KOPFAJYbIH KYKBIKTBIK PEeTTEHTIH XaJbIKAPAJIBIK KIHE
VATTBIK KYKBIKTBIK HOPMAJIAPFa CAlbICTHIPMAJIbI-KYKBIKTBIK TAJ1ay

JKyprizinreH 3epTTey a3aMaTThIH KYKBIKTapbl MEH OOCTaHIBIKTAPBIH KAMTaMachI3 €Ty MoceselepiHiH 0ipi —
nepbec nepekTepAi KOpFaylbl KYKBIKTHIK PETTEHTIH XalbIKapalblK HOpMalapFa Tajjay KYpri3y apKbLIbl
YITTBIK HOpPMaJIap/ibl JKeTUIAIpY OOMBIHIIA KOPBITHIHABLIAP WIbIFapyFa OarbiTTanran. JlepOec nepekrepmi
KOpFayFa OaFbITTalFaH XaJbIKapajblK aKTilepre KOCBUIYJbIH MAaHBI3IBUIBIFBI aTal OTIIreH. 3epTrey
TaKbIPBIOBIHBIH ©3EKTINIr Ka3ipri ke3eHae OacTbl Hazap ayaapaThlH JepOec JepeKTepliH Kayinci3airin
KaMTaMachl3 €Ty MaceseciMeH OaiinanbicThl. JKyMmbIcTa a3amMarTapibH AepOec AepeKTepiH cakray >KOHIHIe
KYKBIKTBIK HOpPMaHbIH OonMaybl ce0enTti Toyekelgep MeH KayilKke OKeJill COKKaH JKarjainap
KapacTelpbUFad. Apropiap Kasakcrania uudpuanaspyasle JaMmybiMeH Gipre nepbec nepeKkTepIiH Tapasbin
KEeTY JKaFJaiJIapbIHBIH KU KeTYyiHe, YITTHIK KYKBIKTHIK-HOPMaIap bl )KETUIIPY KAKETTIriHe 0acThl Ha3zap
aynapanbl. CoHbIMEH Katap, nepoec JepeKTep/i naiaananyasl 6akpliay Kyprizy, 3aHChI3 TapajFaH jKariaiaa
JKayamnKepUIUTKTI JKeTiNAipy Mocenenepi TajkpuiayFa IIblFapbuiFad. JlepOec JepekTepii  KOprayIblH
KYKBIKTBIK TETITiHIH oJCI3Iiri camaapblHaH KHOepanasKThIK Koramua OeJieH aiy/ia, COHBIH CajiapblHaH
aszamatTap 3apjamn meryzne. by maceneHi mermryain 6ip xonsl — gepOec AepeKTepai Koprayabl KYKBIKTHIK,
PETTEHTIH YITTHIK 3aHHAMaHbI JKETUIAIpY. ABTOpiap KOJIAHBICTAFbl 3aHHAMaja jaepOec IepeKTepai oHAeY,
CaKTay, JKOK TOPTIOIH PETTEHTIH KYKBIKTHIK TETIKTEpIl aHBIKTAy, nepOec IepeKTepli cakTayFa KaTBICTBI
OpEKEeTTEPi PETTey JKOHIH/IE YCHIHBICTAPBIH TYXKBIPBIMIAN/IBI.

Kinm cesodep: nepbec mepekrep, nepOec AepeKTepal KWHAY, OHIEY, cakray, AepOec AepeKrepai Kopray,
CaJIbICTHIPMAJIBI-KYKBIKTEIK  Tajjay, AWpeKTHBa, KoHBeHIwWs, Eypomansik omak, AKI, xansikapaisik-
KYKBIKTBIK HopManap, GDPR.
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CpaBHHUTE/ILHO-TIPABOBOIl AHAJIN3 MEKIYHAPOAHBIX H HAMOHAJIbHBIX MPABOBBIX
HOPM, perjiaMeHTHPYIOIINX 3alIUTY MEePCOHATbHBIX TaHHBIX

IIpoBenenne mccienoBaHUs HAIPABICHO Ha IOJBEICHHE UTOTOB II0 COBEPIICHCTBOBAHHIO HAIIMOHAIBHBIX
HOPM IyTeM IPOBEACHUS aHAIM3a MEKTyHAPOJHBIX HOPM, IIPABOMEPHO PEryIUPYIOLINX 3alIUTy HepCOHANb-
HBIX JAHHBIX — OJIHOTO U3 BOIIPOCOB OOECHEeUEHHUs paB U cBOOO] rpaxaaHuHa. [loquepKkuBaeTcs BaKHOCTh
HPHCOCIMHEHUS K MEXKAYyHApOJHBIM aKTaM, HANPAaBJICHHBIM Ha 3aIUTY NEPCOHANBHBIX TAaHHBIX. AKTyailb-
HOCTh TEMBI HCCIIEIOBaHUS OOYCIIOBICHA MpobiaeMoil obecredeHus: 6€30MacCHOCTH MEPCOHANBHBIX JTAaHHBIX,
KOTOpasi Ha COBPEMEHHOM 3Tarle SBIISETCS TIIABHOH B cTpaHe. B paboTe paccMOTpPEHBI PUCKH U CITydaH, BO3-
HUKIINE BCIEJCTBHE OTCYTCTBHS IIPABOBEIX HOPM, PETJIAMEHTHPYIOIINX XpaHEHHE MepCOHANBHBIX JaHHBIX
rpakaaH. B ycrnoBHSX akTUBHOTO pa3BUTHA In(poBu3anuy B KasaxcraHe ydqacTHIINCE CiTydan HE3aKOHHOTO
pacIpoCTpaHEeHUsI IEPCOHANBHBIX JaHHBIX. ABTOp aKIEHTHPYET BHUMAHHE Ha HEOOXOJUMOCTH COBEPIICHCT-
BOBaHMSI HalMOHAJIBHBIX NPAaBOBEIX HOpM. Kpome Toro, BEIHECEHBI Ha OOCYKAEHHE BOIPOCHI IPOBEICHHS
KOHTPOJIS 32 HCTIOJB30BAHUEM IIEPCOHAIBHBIX JAHHBIX M COBEPIICHCTBOBAHMS OTBETCTBCHHOCTH B CIIy4ae MX
HE3aKOHHOT'O pacrpocTpaHeHus. M3-3a cnaboro mpaBoBOro MeXaHW3Ma 3alUThl EPCOHAIBHBIX TaHHBIX KHU-
OepMOIICHHNYECTBO HabupaeT 000pOTH B OOIIECTBE, B pe3yabTaTe YEro CTpafaloT rpaxkaane. OQHUM U3 ITy-
Tell pelleHus NaHHOW IPOOJEMbI SBISETCS COBEPIICHCTBOBAHHE HAIMOHAIBHOTO 3aKOHOJATENIbCTBA,
perIaMeHTHPYIOLIETO 3alUTy NePCOHANBHBIX JaHHBIX. ABTOpaMH C(OPMYJIMPOBAHEI MPEIIOKEHUS 10 yCTa-
HOBJICHUIO B JICHCTBYIOIEM 3aKOHOJATENILCTBE IIPABOBHIX MEXaHM3MOB, PEryIMPYIOLIMX HpoLeaypy oopa-
0OTKHM, XpaHEeHHs, YHHITOXKECHHS ITEPCOHANBHBIX JaHHBIX, PETYINPOBaHHE ACHCTBHH, CBI3aHHBIX C XpaHEHHU-
€M IepPCOHAIBHBIX JaHHBIX.

Kurouesvle crosa: mepcoHaNbHBIC TaHHBIC, cOOp, 00pabOTKa, XpaHEHHE MEPCOHAIBHBIX JAHHBIX, 3alllUTa
NEPCOHANBHBIX JAaHHBIX, CPaBHUTEIbHO-IIPABOBOW aHaiIM3, OUPEKTUBA, KOHBEHIMs, EBponelickuii coros,
CIHIA, mexxayHapoHo-npaBoBbie Hopmbl, GDPR.
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The register of unscrupulous suppliers as a tool for protecting state interests and
preventing violations in the procurement sphere

The public procurement system represents a set of relationships directly linking state authorities and suppli-
ers. Integrity and reliability of contracting parties serve as key guarantees of stability in civil turnover. This,
in turn, is defined as the principal objective of the public procurement system, namely, the effective manage-
ment of public finances and the state budget, as well as the protection of public interests. This article address-
es both theoretical and practical issues of civil-law liability of unfair counterparties arising within the sphere
of tender relations in Kazakhstan. The purpose of the study is to identify the scope of civil-law liability of un-
fair suppliers in public procurement, to strengthen this liability, to emphasize the significance of the Register
of Unfair Suppliers, and to develop relevant legislative proposals. The research applies a comparative analy-
sis of domestic and foreign legislation, supported by judicial practice, in order to achieve the stated objec-
tives. The study also proposes the introduction of the concept of an “unfair supplier” into the Law of the Re-
public of Kazakhstan “On Public Procurement” and other normative acts, as well as the integration of regis-
ters of unfair suppliers across procurement-related platforms. The methodological framework of the study in-
cludes formal-logical, analytical and synthetic, comparative-legal, general-state, statistical, and historical-
legal methods.

Keywords: tender, public procurement, civil liability, unfairness, penalty, contracting authority, supplier, reg-
ister, contract, portal.

Introduction

The Head of State, in his 2023 Address to the People of Kazakhstan, emphasized the necessity of
introducing a new procurement system through the reform of the public procurement sector. The objective of
the new system is to increase supplier accountability and to strengthen the principles of transparency and
efficiency [1]. In civil law relations, the issue of liability consistently remains one of the most relevant and
enduring subjects of scholarly and practical significance.

The functioning of the public procurement system in the Republic of Kazakhstan is regulated by the
Law of the Republic of Kazakhstan “On Public Procurement”, the Civil Code of the Republic of Kazakhstan,
the Rules for the Implementation of Public Procurement, the Rules for the Formation and Maintenance of
Registers in the Field of Public Procurement, as well as other regulatory legal acts [2; 172].

In the Republic of Kazakhstan, within the framework of public procurement procedures, the integrity
and reliability of suppliers constitute an essential criterion for contracting authorities when concluding
agreements, given the significant volume of budgetary funds allocated to public procurement and the large
number of contracts concluded. In tender relations, it is impossible to assess in advance the degree of
reliability of suppliers with respect to the proper fulfillment of their contractual obligations. At the same
time, it is necessary to take into account the high risk of the emergence of unscrupulous counterparties within
this system, which ultimately leads to adverse legal consequences. In practice, identifying an unscrupulous
supplier and preventing the conclusion of a contract with such a party poses considerable challenges, since
the supplier cannot be determined until the completion of the tender procedure.

The issue of reliability and quality has become one of the fundamental criteria in the contemporary
business sector. Trust in suppliers directly determines the quality of services rendered, work performed, and
goods delivered. Access to information on unscrupulous suppliers enables the prevention of adverse legal
consequences. It is well established that databases and specialized registers exist, containing information on
suppliers who have violated public procurement rules or failed to meet qualification requirements. The
primary purpose of establishing a register of unscrupulous suppliers is to alert participants in civil turnover to
unreliable (dubious) companies or those failing to comply with prescribed standards of quality, ethics, and
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legality. The maintenance of such a register may be regarded both as a sanction imposed on unscrupulous
suppliers and as a valuable instrument for various stakeholders in the process of selecting potential
contractors in the future.

Methods and materials

This study as its basis used the Law of the Republic of Kazakhstan “On Public Procurement”, the Rules
for the Implementation of Public Procurement, the Procedure for Procurement in the Quasi-Public Sector,
and other regulatory acts within the framework of public procurement legislation, as well as periodical
publications. The research, applying general scientific theoretical methods of cognition, examined issues of
civil liability of suppliers; additionally, methods of analysis, synthesis, historical-legal inquiry,
generalization, and logical reasoning were utilized.

By applying statistical analysis, indicators were obtained based on an examination of registers of
unscrupulous suppliers maintained on procurement platforms. On the basis of judicial practice, the causes
and consequences of the inclusion of unscrupulous suppliers in such registers in Kazakhstan were identified.
A comparative legal analysis was conducted of the civil liability of unscrupulous suppliers in the field of
public procurement and of the regulatory frameworks governing registers of unscrupulous suppliers in the
Republic of Kazakhstan and in foreign jurisdictions.

Results

The concept of bad faith in commercial relations originates from the broader evolution of legal thought.
Historical and legal analysis demonstrates that this concept can be traced back to Ancient Roman Law. In
Ancient Rome, the regulation of trade relations between sellers and buyers was of particular significance.
The institution of nexum was among the earliest mechanisms designed to ensure good faith in the Roman
commercial sphere. The first norms establishing liability for bad faith conduct in trade relations were
reflected in the Law of the Twelve Tables (451-450 BCE): the Third Table provided for liability for non-
performance of obligations, while the Eighth Table introduced provisions concerning punishment for fraud
in commerce [3]. Modern textbooks on Roman law emphasize that debtors were held liable for failure to
perform or for improper performance of their obligations. As the sources of Roman law indicate, at the outset
the liability of unscrupulous debtors was of a personal character, manifested in severe sanctions, such as
imprisonment, enslavement, or even capital punishment. Over time, the forms of liability were gradually
humanized, shifting from personal sanctions to property-based sanctions, whereby the debtor was held
accountable not for his liberty or life but for his assets. This evolution reflects a fundamental transformation
in understanding of the balance between the effectiveness of legal coercion and the humanistic values
underpinning the development of commercial law [4; 189]. Opportunistic conduct is traditionally regarded as
a phenomenon arising from the interaction of individuals and is directed toward pursuing self-interested
objectives within contractual relations [5].

According to Article 8 of the Civil Code of the Republic of Kazakhstan, the principles of good faith,
reasonableness, and fairness constitute the fundamental mechanism for regulating civil law relations [6]. The
exercise of civil rights must not infringe upon the rights and legally protected interests of other legal
subjects, nor cause harm to the surrounding environment. The recognition of bad faith conduct is primarily
characterized by the requirement to demonstrate its intentional and malicious nature. Legal doctrine proceeds
from the maxim nullum malum sine culpa (“there is no wrongdoing without fault”), and the determination of
proportionality between fault and the harm caused constitutes an essential element of the administration of
justice. By delineating the opposition between the terms “fairness” and “unfairness”, it becomes possible to
evaluate the key indicators of actors in commercial relations. According to T.F. Efremova’s lexicographic
explanatory dictionary, unfairness is defined as the absence of a sense of responsibility and the failure to
perform one’s duties and obligations in a fair and conscientious manner [7]. In addition, in the dictionary of
legal terms compiled by domestic authors, “unfairness” is defined as a series of interrelated actions
undertaken by a subject in the exercise of their rights in violation of legal principles [8].

The concept of good faith represents a vital dimension of civil-law relations among participants in civil
turnover. A.R. Sultanov emphasizes that the evaluation of good faith and unfairness primarily requires an
assessment of the extent to which civil turnover conforms to established standards. In this respect, taking into
account the legitimate interests of the contracting parties, it is necessary to determine the degree of their
informational interaction [9]. Nevertheless, it should be recognized that trust in counterparties engaged in
civil-law relations plays a crucial role as a guarantee of the successful performance of contractual
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obligations. M.K. Suleimenov, presenting a broad range of perspectives on the concept of good faith, came
to the following conclusion: first, good faith is associated with moral and ethical principles grounded in
honesty and a considerate attitude toward one’s counterparties; second, these principles are applied
predominantly within the sphere of obligational legal relations [10]. V.l. Emyanov pointed out the necessity
of applying the concept of unfairness in a broad sense, observing that in civil-law relations adverse
consequences may arise not only from the direct breach of contract or the commission of a tort. He
underscored that indicators of unfair conduct may also be discerned in situations where a person, being
aware of the potential adverse consequences of their actions, deliberately acts in bad faith, or where such
consequences in fact materialize as a result of the actions undertaken [10].

The register of unfair participants in public procurement operates not only within the domain of public
procurement itself but also as an institution of reputational influence, performing a signaling function in
private-law relations and enabling counterparties in civil-law transactions to assess the risks of commercial
engagement. This, in turn, creates conditions for the prevention of a number of adverse legal consequences in
the selection of suppliers. In light of the current circumstances, it is essential to emphasize the necessity of
defining the precise legal status of an unfair participant in the field of public procurement and of recognizing
the significance of the register of such participants.

Discussion

The Law of the Republic of Kazakhstan “On Public Procurement” establishes the conditions and
procedures for recognizing suppliers as unfair, with these provisions aimed at enhancing the liability of
business entities and restricting the participation of unfair suppliers in public procurement. However, the
legislation does not provide a precise definition of the concept of an «unfair participant in public
procurement». In the academic literature, diverse theoretical perspectives have emerged regarding the
principal functions and legal nature of the register of unfair suppliers. S.A. Ivanova has observed that the
register of unfair suppliers possesses a public-law character. This approach interprets the register as a
mechanism of state control directed toward the efficient use of budgetary resources, the safeguarding of fair
competition, and the realization of public interests [11]. O.A. Belyaeva has likewise argued that this register
constitutes a measure for the protection of the rights of legal subjects in civil turnover and serves as a
publicly accessible source enabling the assessment of the reliability of counterparties engaged in such
relations [12]. According to A.V. Dyomkina, the inclusion of suppliers (contractors, service providers) in the
register of unfair suppliers functions as a mechanism for safeguarding the rights of contracting authorities
within the contractual system of procurement of goods, works, and services for state and municipal needs
[13]. The author particularly emphasized that the entry of suppliers into the register of unfair suppliers gives
rise not only to administrative legal relations but also to civil-law relations. In the Russian Federation, the
legal basis for including business entities in the register of unfair suppliers is established by Article 104 of
Federal Law No. 44-FL of April 5, 2013, “On the Contract System in the Procurement of Goods, Works, and
Services for State and Municipal Needs”. This provision regulates the procedure for maintaining the register
of unfair suppliers. The register contains information on procurement participants who have evaded the
conclusion of a contract, as well as on suppliers (contractors, service providers) who have failed to perform
or have improperly performed their contractual obligations. The law prescribes the procedure by which the
contracting authority transmits information to the competent federal body, the process of its verification, the
rules governing the inclusion and removal of information from the register, and further guarantees open and
free access to these data. The maintenance of the register of unfair suppliers (contractors, service providers)
is carried out within the unified information system through the publication of the information provided for
in this article by the federal executive authority authorized to exercise control in the field of procurement
[14]. In her dissertation Civil-Law Regulation of Contractual Relations in Public and Municipal Procurement
in the Russian Federation, M.V. Shmeleva notes that the inclusion of business entities or state authorities in
the register of unfair suppliers or unfair contracting authorities serves to protect the rights of counterparties
in contractual relations, thereby combining both regulatory and preventive functions. The author addresses
not only unfair suppliers but also undertakes a comprehensive examination of the institution of unfair
contracting authorities [15]. V.A. Kondratyev has observed that the inclusion in the register of unfair
suppliers of information solely about a legal entity or an individual entrepreneur is insufficient. He proposed
that the register should also contain data on individuals involved in the management and support of such
business entities. This proposal is linked to the fact that, in recent years, the state has significantly simplified
the procedure for establishing such forms of entrepreneurship in order to promote business development,
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which has, in turn, led to instances of evading liability [16]. This approach is reflected in Article 28 of the
Law of the Republic of Kazakhstan on Public Procurement, adopted in 2024 [17].

However, it is evident that the inclusion of individuals in the register of unfair suppliers gives rise to not
only theoretical but also practical challenges. The scholarly approaches discussed provide a comprehensive
understanding of this legal institution as one that integrates elements of public and private law, thereby
ensuring the protection of legal order in the sphere of contractual relations and the maintenance of economic
stability.

In judicial practice, when considering cases where a supplier recognized as the winner of a tender
evades the conclusion of a contract, provides information that does not meet the qualification requirements,
or fails to fulfill or improperly fulfills its obligations, two types of sanctions may be imposed by the court:

1. The obligation to pay a penalty, including fines and late fees, as well as to perform the contractual
obligation.

2. Recognition of the supplier as an unfair participant in the sphere of public procurement and inclusion
in the register of unfair participants.

When considering the main causes and consequences, in the first instance, under the Rules on Public
Procurement, if the delivery deadlines for goods are delayed and the Supplier fails to fully perform its
obligations, the Customer is entitled to withhold (recover) a penalty (fine, late fee) from the Supplier in the
amount of 0.1 (zero point one) percent of the total contract value for each day of delay. In cases of improper
(partial) performance of obligations, a penalty of 0.1 (zero point one) percent of the value of the unfulfilled
obligations is imposed for each day of delay. At the same time, the total amount of penalties (fines, late fees)
may not exceed 15 (fifteen) percent of the overall contract value [18]. In certain cases, these amounts do not
reach significant levels in comparison with the total value of the tender. This is due to the fact that the
smaller the tender amount, the lower the amount of penalties recoverable. Therefore, the improvement of this
system necessitates the adoption of specific mechanisms.

In the second case, if a supplier is declared an unfair participant in public procurement by a court
decision, it is entered into the register of unfair suppliers for a period of two years, thereby restricting its
ability to participate in tenders during this period. Pursuant to subparagraph 4 of Article 8 of the Law of the
Republic of Kazakhstan “On Public Procurement”, the following cases warrant inclusion in the register of
unfair participants in procurement:

1) for providing inaccurate information by suppliers (i.e., for submitting false data in the course of
fulfilling contractual obligations, for example, regarding the price of goods, delivery terms, or their quality,
etc.);

2) for evasion by a potential supplier, recognized as the winner of the tender, from entering into a
contract (that is, for refusing to conclude a contract for known or unknown reasons);

3) for non-performance by the supplier of obligations under the concluded contract (that is, for refusing
to fulfill the obligations stipulated by the contract);

4) for improper performance by the supplier of obligations under the concluded contract (that is, for
failing to duly perform the contractual obligations, for instance, in the appropriate scope or at the required
quality level, etc.) [17].

In general, the contracting authority is obliged, within thirty calendar days from the moment of
detecting a violation of the legislation of the Republic of Kazakhstan on public procurement, to file a claim
in court seeking recognition of the potential supplier or supplier as an unfair participant in public
procurement and requesting their inclusion in the relevant register [18].

Within this framework, the following case may be considered. By a decision of the Specialized
Interdistrict Economic Court dated October 2, 2019, rendered upon the claim of the State Institution
“Department of Public Procurement of the City of Aktobe”, individual entrepreneur D.B. Kaluov (“Zharyk”
IE) was declared an unfair participant in public procurement. It was established that on 27 May 2019, the
claimant, acting as the organizer of public procurement, announced an open tender No. 3391132-1 for
“Maintenance of green spaces in the territory of the city of Aktobe”. According to the protocol of results
dated July 2, 2019, the respondent was recognized as the winner. During the judicial proceedings, the
respondent, to confirm the availability of material resources necessary for the performance of contractual
obligations, presented information regarding a vehicle of the “GAZ 53A” model, allegedly leased from a
third party. However, according to the data provided by the State Institution “Department of Police of the
Aktobe Region”, the aforementioned vehicle had been deregistered on 5 April 2017 and therefore could not
have constituted the object of a lease. Consequently, the submission of inaccurate information concerning
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compliance with qualification requirements by IE D.B. Kaluov served as the basis for recognizing him as an
unfair participant in public procurement [19]. Accordingly, any false information relating to qualification
requirements and/or documents influencing the tender price proposal constitutes sufficient grounds for
declaring a supplier an unfair participant in public procurement.

Judicial practice demonstrates a noticeable increase in the number of cases adjudicated on such
grounds.

In the Law of the Republic of Poland On Public Procurement, special legal mechanisms are established
to restrict the participation of unfair suppliers in tender procedures. In particular, pursuant to Articles 108
and 109, the contracting authority is vested with the right to limit the participation of suppliers in
procurement procedures. Article 111 of the same law stipulates that, on the grounds set forth in Articles 108
and 109, a supplier’s right to participate in public procurement may be restricted for a period ranging from
one to five years [20]. It should be emphasized that, unlike the legislation of the Republic of Kazakhstan,
Poland does not maintain a special state register of unfair suppliers. By contrast, in the Kazakhstani legal
system, such a register functions as an effective instrument for the automatic exclusion of unfair
counterparties from the procurement sphere. Furthermore, in the Republic of Poland, the contracting
authority bears the responsibility for verifying the good faith of participants in public procurement
procedures through national and European databases, which, in turn, creates certain challenges.

In the era of digitalization, the establishment and utilization of a register of unfair suppliers on publicly
accessible platforms assume particular significance. One of the largest web portals within the public
procurement system is the Public Procurement Portal of the Republic of Kazakhstan. Drawing upon data
available from the web portal https://goszakup.gov.kz [21], reference may be made to statistics concerning
suppliers entered into the register of unfair participants based on subparagraph 4 of Article 8 of the
legislation on public procurement. Since the introduction of this portal in 2010, a total of 214,552 suppliers
have been registered (see Table 1). According to information provided on the web portal
https://goszakup.gov.kz, in the last two years alone, 17,212 suppliers have been placed on record. This figure
continues to increase on a daily basis.

Table 1

Statistical Indicators of the Register of Unfair Participants on the Public Procurement Web Portal for the Period

2010-2025
Ne Grounds for Inclusion in the Register of Unfair Participants Number %
1 |A potential supplier provided questionable information regarding compliance with qualifica- {1655 0.8
tion requirements.
2 |A potential supplier committed a violation of the requirements set forth in Article 6 of the {1541 0.74
Law on Public Procurement.
3 |A potential supplier evaded the conclusion of a public procurement contract. 35560 17.15
4 |A supplier, having entered into a public procurement contract, failed to duly fulfill the 52084 25.12
requirements for providing performance security and/or to meet the deadlines for its
submission.
5 |A supplier failed to perform or improperly performed its obligations under the concluded 116477 |59.18
public procurement contract.
Grand total: 220149 |100 %

Relying on data provided by the Samruk-Kazyna portal (https://zakup.sk.kz), as of 2025, 2,984
suppliers were recorded in the register of unfair suppliers. According to the 2023 annual report of JSC
“Samruk-Kazyna”, 924 suppliers were entered into this register, of which 464 were for evading the
conclusion of a contract, 376 based on court decisions for failure to perform or improper performance of
contractual obligations, 60 for failing to provide the required contract performance security, and 24 for
submitting inaccurate or false information in the course of procurement [22]. In accordance with Article 26
of the Rules for Procurement by the Joint Stock Company Sovereign Wealth Fund “Samruk-Kazyna” and
legal entities in which more than fifty percent of the voting shares (participation interests) are directly or
indirectly owned by JSC Samruk-Kazyna under ownership or trust management, the grounds for inclusion in
the register of unfair suppliers are expressly established [23].

Cepus «[lMpaBo». 2025, 30, 4(120) 155



R.B. Zhagalov

Another major platform in the field of procurement is the Eurasian Electronic Portal
(https://mitrowk.kz). The Eurasian Electronic Portal serves as an online platform for conducting procurement
procedures. It is utilized by holdings, national companies, and large commercial organizations for their
procurement activities [24]. According to the data provided on this portal, 428 suppliers are currently
registered in the register of unfair participants.

In the new public procurement legislation adopted in 2024 and effective from January 1, 2025, the
concept of a unified procurement platform was introduced. The unified procurement platform is defined as
the information system of the authorized body in the field of public procurement, which provides a single
point of access to electronic procurement services carried out in accordance with the Law of the Republic of
Kazakhstan “On Public Procurement” and the Law “On Procurement of Certain Entities of the Quasi-Public
Sector”. This platform operates through the portal https://zakup.gov.kz/ and integrates the public
procurement system of the Republic of Kazakhstan, the procurement of the Sovereign Wealth Fund
“Samruk-Kazyna”, as well as procurement in the field of subsoil use. An analysis of the functioning of this
system demonstrates that, according to the platform’s indicators, 18,552 suppliers are currently listed in the
register of unfair participants in procurement [25]. These indicators do not correspond to the statistical data
presented by the aforementioned three platforms. On certain platforms, registers of unfair participants are
either not provided or access to them is restricted (e.g., https://mp.kz, https://tizilim.gov.kz/, and others).
This, in turn, limits the possibility of obtaining comprehensive information about suppliers in tender
relations. It should be noted that these platforms have a private character and cover specific sectors, which
complicates the requirement for strict compliance with legal standards. An analysis of judicial practice
demonstrates that these systems are not aligned within a unified model. If a supplier is recognized as an
unfair participant on the public procurement portal, it is included in the register of unfair suppliers only
within that portal and its activities are restricted solely in that framework. However, such restrictions are not
extended to other platforms. For instance, if a supplier participates in public procurement on the web portal
https://goszakup.gov.kz/ and violates the grounds stipulated in subparagraph 4 of Article 8 of the Law on
Public Procurement, it is recognized as an unfair supplier, yet it retains the ability to freely conduct its
activities on other platforms, such as https://zakup.sk.kz, https://mp.kz, https://tizilim.gov.kz,
https://mitwork.kz/, and others.

Conclusion

In tender relations, the actions of unfair suppliers exert a negative impact not only on the economy but
also on society at large. The proper organization and functioning of the procurement system directly affect
the quality of services rendered, works performed, or goods supplied, as well as the establishment of trust
among the parties engaged in procurement. In conclusion, the following definition may be proposed in
accordance with the Law of the Republic of Kazakhstan “On Public Procurement” of July 1, 2024, No. 106-
VIII: an unfair supplier is a potential supplier (contractor or service provider) entered into the register of
participants in public procurement for failure to perform or for breach of contractual terms concluded
through the public procurement web portal or other procurement systems of entities within the quasi-public
sector.

To sanction unfair suppliers, the procurement system provides for their inclusion in the register of
unfair suppliers, which restricts the supplier’s activities for a period of two years. An analysis of judicial
practice demonstrates that the absence of a unified system for maintaining the register of unfair suppliers in
the procurement sphere contributes to an increase in the number of such participants. The consolidation of
these registers would enhance the accountability of any supplier (entrepreneur) and encourage them to more
carefully assess their position and capabilities before engaging in procurement activities. Each contract may
involve two or more parties, and in matters of liability, it is inappropriate to consider only the responsibility
of suppliers—attention must also be paid to the responsibility of contracting authorities. In judicial practice,
the number of cases recognizing contracting authorities as unfair participants is extremely low. At the same
time, when violations or errors arise on the part of the contracting authority, such issues are often resolved in
a timely manner through the intervention of a third party, namely the procurement organizer. Nevertheless,
in practice, situations frequently occur where, due to the contracting authority’s inaccurate specification of
technical requirements, the supplier is unable to properly fulfill its obligations, or where the supplier incurs
losses as a result of the contracting authority’s refusal to accept the deliverables. Accordingly, it is important
to emphasize the necessity of strengthening the liability of both suppliers and contracting authorities.
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P.b. JKaranos

7KocbIKebI3 0HIM Oepylijiepain Ti3LTiMi MeMJIEKeTTIK Myaesepai KOpray sKoHe
CaThIN AJIy CAJACBIHAAFBI 0Y3YHIBLIBIKTAPABIH AJJIBIH a1y KYpPaJibl peTiHae

MeMnekeTTiK caThIl ally JKyieci MEMIICKETTiK OpraHgap MEH >KeTKi3ylIiepai OallnaHBICTBIPAThIH KapbIM-
KaThIHACTAp XUBIHTHIFBIH OLTAIpeai. A3aMaTTHIK aifHaJIBIMHBIH TYPAKTBUIBIFBIHBIH HETI3T1 (aKTOpIapbIHBIH
0ipi — KeiCIMIIapTTHIK KAaThIHACTApP TapalTapbIHBIH AJalIbIFbl MEH CEHIMALTIri. MEMIIEKEeTTiK CaThIl amy
JKYHECIHIH MaKcaThl MEMJICKETTIK KapiKbIHBI THIMJI Oackapy, OFOJDKET KapakaThlH YTHIMIBI MaiilanaHyabl
KaMTaMachI3 eTy jKoHe KOFaMIbIK MyAIeNnepai Kopray. Makanana enjiH TeHIEepIiK OpTachIHAA TYBIHIAHTHIH
JKOCBIKCHI3 KOHTPAreHTTEPIIH a3aMaTTHIK-KYKBIKTHIK JKayalKepIIUITiHIH TEOPHSJIBIK JKOHE MPAKTHKAIIBIK
aCIIeKTiJepi KapacTBIPBUIFAH. 3epTTeydiH MakKcaThl — MEMJICKETTIK CaThIl alyJarbl JKOCHIKCHI3
JKETKI3YIIUIEPAiH a3aMaTThIK-KYKBIKTHIK JKAyalKEpIIUIriHiH CpeKIIeNiKTepiH aHBIKTay, OHBI HBIFANTY,
JKOCBIKCBI3 JKETKI3yIIJIep TI3UTIMIH JKYPri3yAiH MAaHBI3ABUIBIFBIH apTTHIPY JKOHE KaKeTTI 3aHHAMAaJbIK
YCBIHBICTApBI d3ipiey. 3epTTey OaphICBIHAA YITTHIK KOHE MICTENAIK 3aHHAMara CaJBICTHIPMAIIBl Talgay
JKYPTi3UImi, COHAaii-ak coT mpakTHKachl 3epaeneHai. Kaszakcram PecnyOnukachlHBIH 3aHHaMachblHIA
«OKOCBIKCHI3 JKETKI3YIIi» YFBIMBIH OCKITY 5KOHE CaTBII aly CEKTOPBIH KOJIAAUTHIH HUPIBIK Iu1aTGopManapaa
THicTI Ti3imiMaepai OIpIKTIpy YCHIHBUIAABL 3epTTEYIiH OMICTEMENiK HeTi3iH (OopMabIbl-TOTHKANIBIK,
CaJIBICTBIPMAJIBI-KYKBIKTBIK, FBUIBIMU-TAJIIAMAJIbIK, CTaTHCTHKAIBIK JKOHE TapUXU-KYKBIKTBIK oJicTep
Kypainbl.

Kinm ce30ep: Tenpuep, MEMJIEKETTIK CaThII aly, a3aMaTTHIK-KYKBIKTHIK JKayallKepIIiTiK, >KOCBIKCHI3/IBIK,
AMBITIIYJI, TATICHIPBIC OepyII, KETKIZYII, Ti31TiM, KeTiCIMIIapT, TOpTAaJl.

P.b. XKaranos

PeecTp He100pPOCOBECTHBIX NOCTABIINKOB KAK MHCTPYMEHT 3allUThI
roCyAapCTBEHHBIX HHTEPECOB U NPEI0TBPALCHUSI HAPYIIEHUH B cdepe 3aKyNOK

CucremMa TOCYJapCTBEHHBIX 3aKyNOK IPEICTaBIsSeT COOOW COBOKYIHOCTh OTHOLICHHH, CBSI3BIBAIOIINX
rOCYJapCTBEHHBIE OPTraHbl M MOCTABIMUKOB. OIHUM M3 KIFOYEBBIX (PaKTOPOB CTAOMIBHOCTH T'Pa)JaHCKOTO
o0opoTa sBISETCS YECTHOCTb M  HAJEKHOCTb YYaCTHUKOB JOTOBOPHBIX oOTHoweHuil. llensro
(YHKIMOHHPOBAHUS CHCTEMBI TOCYAApCTBEHHBIX 3aKyNOK BBICTYHaeT d(dexTuBHOE yIpaBlIeHHE
TOCYapCTBEHHBIMH (prHaHCaMu, oOecHedeHHe PaIMOHAIHBOTO HCIIONBb30BAHUS OIO/KETHBIX CPEICTB WU
3aInTa OOMIECTBEHHBIX MHTepecoB. CTaThsl IOCBSIIEHA TEOPETUUECKUM WU IPAKTHIECKHM BOIPOCAM
TPaKAAHCKO-TIPABOBOH OTBETCTBEHHOCTH HEIOOPOCOBECTHBIX KOHTPAareHTOB, BO3HMKAOMHX B cdepe
TCHJIGPHBIX OTHOLICHWH B cTpaHe. Llenbro HCClIenOBaHWS 3aKIIOYaeTCsl B BBIBICHHH OCOOCGHHOCTEH
IPaXJaHCKO-TIPABOBOM OTBETCTBEHHOCTH HEJOOPOCOBECTHBIX MOCTABIIMKOB B cepe TrocyaapCTBEHHBIX
3aKyIOK, €€ YCHICHHH, MOBBIIICHHH 3HAYMMOCTH peecTpa HeJOOPOCOBECTHBIX MOCTABIIMKOB U BBIPabOTKE
HEOOXOAMMBIX 3aKOHOAATENbHBIX MPEUIOXKEeHHH. B Xone uccineqoBaHus MPOBEICH CPAaBHUTENBHBIA aHAIN3
HaI[MOHAIBHOTO M 3apy0eXKHOTO 3aKOHOJATENbCTBA, a TaKXkKe M3ydeHa cysiebHas mpakTuka. IIpenmaraercs
3aKpeIUIeHHe B 3aKoHojarenscTBe PecryOmmkm KaszaxcTaH MOHATHS «HEZOOPOCOBECTHBIM MOCTABIIUKY U
MHTETPAINs COOTBETCTBYIOIIMX PEECTpPOB Ha IMU(MPOBHIX MIaTdopmax, oOecreunBalomux chepy 3aKyIok.
MeTo0IOTHIECKYI0 OCHOBY HCCIEIOBAHUS COCTaBHIN (POpMAaNbHO-IOTHYECKUi, CPaBHUTEIHHO-TIPABOBOH,
HayYHO-aHAIUTHIECKHH, CTATHCTUYECKHI U HCTOPHKO-TIPABOBOI METOIBI.

Kniouesvle cnosa: TeHIEp, TOCYAapCTBEHHBIC 3aKyIKH, TPaXAaHCKO-NPABOBOH OTBETCTBEHHOCTb, HEAOOPO-
COBECTHOCTb, ITpad), 3aKa3yMK, MOCTABIIUK, PEECTP, JOTOBOP, HOPTAJL.
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HpI/IHHI/llIbI CIIPABEAJIMBOCTH U 3AaKOHHOCTH B I'pakaaHCKOM Ipouecce.
B3aNUMOCBA3b H MIPOTHUBOPCYMNA

B nannoii pabote paccmarpuBaeTcsl CI0KHAs ¥ MHOTOTPaHHAs B3aHMMOCBSI3b MEXy TPHHIUIIAME CIpaBel-
JIMBOCTH W 3aKOHHOCTH B paMKax I'pakJaHCKoro npouecca. CripaBeyIMBOCTb, KaK Hjeall, IpU3BaHHEBII obec-
NeYnTh OallaHC MHTEPECOB CTOPOH U 3alIUTY MX NPaB, 3a4acTyIO BCTYIAET B IPOTUBOPEUHE ¢ GOpMaIbHBIMU
TpeOOBaHUAMH 3aKOHOJATENbCTBA, KOTOPBIE MOTYT ITOPOXKIATh HOPMBI, HE BCET/Ia YYUTHIBAIOIINE HHIUBUIY-
abHBIC 00CTOSTEIBCTBA JIeNIa U HHTEPECHl OTAENBHBIX YYaCTHUKOB. B X01e aHamm3a aKIeHTUPYeTCs] BHIMA-
HHUE Ha TOM, KaK TapaHTUH 3aKOHHOCTH, IPEAYCMOTPEHHBIC MPOIECCyaTbHBIM MPABOM, MOTYT KaK COIEHCT-
BOBATh, TaK M MPEIATCTBOBATH NPUHATHIO M BHIHECEHUIO CIPABEMJIMBBIX peIIeHHH. J[omoMHUTENbHO pac-
CMaTpHBaeTCsl, KaKUM 00pa3oM cyneOHast IpakTHKa U JOKTPHHA COBPEMEHHOTO I'PaXKTaHCKOTO Iporecca HH-
TEPIPETUPYIOT ¥ PEATH3YIOT JaHHBIC NPUHIUITHAIBHBIE UJICH, TOJUepKIBasi HEOOXOMUMOCTh CHHEPTUH Me-
JKITy CIIPaBEIUIMBOCTHIO U 3aKOHHOCTBIO I oOecrnedeHHs 3()(eKTUBHOTO M YeIOBEYHOTo mpaBocyaus. Mc-
CJIEAYIOTCS BO3MOXKHBIE IIyTH FapMOHU3AIMU 3TUX JBYX MOHATHUM, YTO MMeeT Ba)KHOE 3HAaueHHE [UIi Jajlb-
HEWIIEero pa3BUTHA TPasKAaHCKOTO MPOIECCYAFHOTO 3aKOHOIATEIBCTBA B COOTBETCTBHH C MEXIYHAPOIHBI-
MU CTaHJapTaMH 3aLIUTH IPaB YEIOBEKa.

Kniouesvie cnosa: cpaBelIMBOCTb, 3aKOHHOCTb, TPaKTAHCKUI IIpolLecc, MpaBa CTOPOH, MPOLECCYaTbHOE
npaBo, cyaeOHas MpaKTHKa, JOKTPHHA, 3((deKTuBHOE MpaBOCyaHe, TYMaHHBIC MPUHIUIGI, TAPMOHU3ALNS,
MEKAYHApOHbIE CTaHAApPTHI, 3alll1Ta IpaB YeJIOBeKa.

Beeoenue

KoHnenmmu cripaBeyTMBOCTH M 3aKOHHOCTH B paMKax I'PaKJaHCKOTO CYJONPOHM3BOACTBA MPHOOPETH
3HAYUTENBHYI0 POJib B cyAeOHOU cucteme. IIpe3naeHT Hamiei CTpaHbl MOJYEPKHYI ATy MBICIH BO BpeMs
CBOET0 HelMaBHero BhICTyIUIeHHs Ha [X chesne cynert Pecniyonuku Kazaxcran. K.K. Tokaes akiieHTHpOBas
BHUMAHUC JCJICTATOB U YUACTHUKOB Ha BaXXHOCTHU O6eCHe‘IeHI/IH HOI[JII/IHHOI>'I HE3aBUCMMOCTH U aBTOPHUTETA
Ka3aXCTaHCKOU Ccy/eOHOM cucteMbl. OH 3asBUJI, YTO CHPABEUIUBBIN CY SBISETCS KITFOUYEBBIM (PaKTOPOM IS
CTaOMIIBHOCTH M Pa3BUTHs rocyaapcrsa [1].

AKTyaIIbHOCTB HpO6HeMbI COOTHOMICHHUA NPHUHIUIIOB CIIPABEAJIMBOCTU U 3aKOHHOCTU B I'Ppa’XJaHCKOM
CYJIOTIDOHU3BOJICTBE CETOJHS CIIOKHO TEPEONCHUTh. B yCIOBUSAX Tno0amu3alui U CTPEMHUTEIHHBIX H3MEHE-
HUH B COIIMOKYJIETYPHOUW W MPABOBOW Cpefie BOMPOCHI O0ECTICUEHUs CIIPABEIIMBOCTH M 3aKOHHOCTH CTaHO-
BATCA OCOGCHHO AKTYaJIbHBIMH. OHHu He TOJIBKO OIPEACTIAIOT KAUCCTBO MPaBOCYyarsl, HO U BJIIMAIOT HAa 10BEC-
pHe TpaKIaH K CyleOHOW chcTeMe, YTO, B CBOIO OYepe/lb, YKPEIUISEeT MPaBOMOPSIOK U CTAOMIBHOCTh B T'O-
CyAapcCTBe.

Bonpoc cooTHoeHNsT KaTeropuid CIpaBeUIMBOCTH U 3aKOHHOCTH JIEHCTBUTENBHO SIBISICTCS OJHOU M3
KIIFOYEBBIX TEM IOpHJIH‘IeCKOﬁ HAayKU U B HpaBOHpI/IMeHI/ITeHLHOﬁ ITPAKTHUKE. Ot KaTeropun 4aCcTo paccmar-
PHUBAIOTCS KaK B3aUMOCBSI3aHHBIE, HO HE BCET/1a COBIAIAIOMINE TIOHSTHSI.

[IpuHIHMIT cripaBeIMBOCTH MPaBOCYMs, 3aKPEIUICHHBI KaK Ha MEXIyHAapOJHOM, TaK W Ha HAIHO-
HAJILHOM YPOBHSIX, TIPEJICTABIISIET COO0 OCHOBOIIONIATAIONINI AJIEMEHT, 00ECIIeYMBAIOIIIIA PABOBYIO OCHO-
BY JUTSI 3aIITUTHI TIPaB U CBOOO TUIHOCTH. B wacTHOCTH, cTaThs 14 MeXIyHapOHOTO MMaKTa O TPAKIAHCKHUX
U NOJIMTUYECKUX MpaBax 1966 rona mpsiMo ykas3pIBaeT Ha HEOOXOJMMOCTb 0OECIIeYeHUs CIPABEATIMBOIO CY-
nebHOro paszduparenseTBa [2]. AHaIOTMYHBIE TOJIOKEHUS coaepkarcs B cTatbe 10 Bceobrelt mexmapanun
MpaB 4YesioBeKa, Tie 3aKperuieHo: «Kaxplii nMeeT MpaBo Ha CIpaBeIIMBBIA U MyOIUYHBINA CYyJl, COCTOSIINN
W3 HE3aBHCUMON M OecnpuCTpacTHOW CyAbW». OTH MOJIOKEHHS MOAYEPKHUBAIOT, YTO KAXA0€ JIULO UMEET
MPaBo Ha CIPaBEAJIUBOE U MyOJIMYHOE Pa30MpaTeNbCTBO /Ieia, Ha 3aKOHHOE U OECIIPUCTPACTHOE PELIeHHUE, a
TaKXKe Ha COCTaBJIEHUE PEIIEHMS CyIa Ha OCHOBAHUH (DAaKTHUECKUX MaTepuaios maena [3].
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Hanuonaneaele rocynapctBa, Oyay4d MOANMCAaHTAMU MEXKIYHAPOIHBIX COTMAIICHUH, 00s3aHBI BHE-
IpsATh TpeOyeMble ATl peau3aliy HOPMbI B CBOU IIPABOBbIE CUCTEMBI, OJJHAKO 3TO HE BCEIZla HAXOAMUT COOT-
BETCTBYIOILIEE OTPAKEHHUE B HALMOHAJILHOM 3aKOHOJATENbCTBE OTICIBHO B3SITOM CTpaHbl. DTO 3aTpyIHEHHE
TaK)Ke KacaeTcs MPUHLUIIA CTIPaBEATUBOCTH.

BaxxHO MmOOYEpKHYTh, YTO OCYLIECTBICHUE NPUHIMIIA CIPABEIJIMBOCTH B HAIMOHAJIBHBIX CHCTEMax
[IPaBOCYAXS HY>KAAETCsl B KOMIUICKCHOM IOJXO0JI€ U aleKBaTHBIX MEXaHW3MaX KOHTPOJIs, KOTOPhIE HA TEKY-
UK MOMEHT (PaKTHYECKH OTCYTCTBYIOT. DTO MPUBOIUT K TOMY, YTO CYAbI CTAJIKHBAIOTCS C 3aTPyTHEHUIMHI
MIPU IPUHSITUH CyIeOHBIX PEIICHHH.

Memoowvt u mamepuansi

B nanHOl cTaThe NPUMEHEH aHATUTUYECKUI METOJI JUIsl TILATEIBbHOIO MU3YyYEHHs KIHOYEBBIX IMOHSATUN
CIPaBEJIMBOCTA M 3aKOHHOCTH, a TaKXKE HMX B3aUMOCBS3H B PaMKax TPa)KIAaHCKOTO CYAONPOU3BOACTBA.
Taxoke ObLT TPOBENEH CPABHUTEIBHBIN aHAIHN3 PA3TMYHBIX MPABOBBIX CHCTEM U TOIXOIOB K ATUM MOHATHIM.
Hcnonp3oBanicss HOpMAaTUBHBIA TMOMXOJ IS aHAW3a JEHCTBYIOMIMX 3aKOHOJATENHHBIX aKTOB, BKIIFOYAs
I'paxknanckuii mpoueccyansHbli Koxeke Pecyonuku Kazaxctan u MexIyHapoIHbIE TPABOBBIC JOKYMEHTEHI,
Takue Kak MexXIyHapOHBIN MaKT O PaXKIaHCKUX W MOJIMTHYCCKHUX MpaBax W BceoOinas aekimapanus mpas
yeJIoBeKa.

I[HSI I/I3y‘-ICHI/I$I I/ICTOpI/I‘IeCKOFO pa3BI/ITI/I}I KOHHCHL[I/Iﬁ CHpaBCIIJII/IBOCTI/I 1 3aKOHHOCTHU HpI/IMeHﬂHCH HUcC-
TOPUKO-TIPABOBOW METOJI, OXBATHIBAIOIIMI TIEPUOJT OT APEBHErpevYecKor (Griiocopuu 10 COBPEMEHHBIX Ipa-
BOBBIX CHUCTEM. DTOT IOAXO]] UCTIOIH30BAJICS IS MILTIOCTPALUN TEOPETUIECKIX UACH IMOCPEACTBOM THITOTE-
TUYECKUX MPUMEPOB U (PaKTHUECKUX CIIy4aeB U3 CyAeOHON MPaKTHKH, YTO MO3BOJMIO BEIIBUTH HECOOTBET-
CTBUE MEXIY 3aKOHHOCTBIO U CIIPABEIJIUBOCTHIO.

Obcyscoenue

B nynkre 5 crateu 6 ['paxkmanckoro mporeccyarbHOro Kojiekca PecryOnmkn Kazaxcran 3akperuieHo
MOJIOXKEHHUE, COIVIACHO KOTOPOMY 3aKOHOJATENb, MCXOAs U3 NIPUHIUIA 3aKOHHOCTH, HAJEIET CYbl IIOJIHO-
MOYHSIMH PacCMaTpUBATh Jiejia C YIeTOM KPUTEPHUEB CIIPABEIIMBOCTH U pasyMHocTH [4]. [laHHas HOpMma ak-
LEHTHUPYET BHUMAaHUE Ha HEOOXOANMOCTH FaPMOHHYHOTO coueTaHusl (HOpMaTIbHOIO COONIOCHHUS TPABOBBIX
HOPM C MHAVBUAYaAJIbHBIMHA 00CTOATENBLCTBAMHI KOHKPETHBIX ACJ, YTO NpECAnojaracTt oGpameHI/Ie Ccyla K MO-
PAIBHO-3TUYCCKUM U COIIMAJIBHBIM aCIICKTaM P BBIHECCHUN pemeHHﬁ.

Bosznukaet Bompoc: MO3BOJIUT JIM JaHHBIM MOJAXO0J CyA€OHBIM OpraHaM ruOKO pearupoBaTh Ha pa3HoO-
o0pa3Hble KU3HEHHBIE cUTyaluu U 3¢ (eKTUBHO 00eCcreynBaTh 3alIUTy PaB U 3aKOHHBIX WHTEPECOB IPax-
JlaH, CIIOCOOCTBYS TEM CaMbIM JIOCTIKEHHUIO CIIPABEATUBOCTH B TIPAaBONPHUMEHUTEIHON PAKTHKE?

IIpoTrBOpeUre MEXay MPUHLMIIOM 3aKOHHOCTH M CIIPABEUIMBOCTH MOXHO PACCMOTPETh Ha TUIOTETHU-
YECKOM IpHMEDE.

ITpeanonoxum, cylecTByeT 3aKOH, IIPeyCMaTPUBAIOLIMNI CTPOroe HaKa3aHUE 32 KpaxXy BHE 3aBHUCU-
MOCTH OT OOCTOSITENILCTB. B COOTBETCTBUM C HUM 4eNOBEK, YKpaBIIWH XJieO, 4TOOBI HAKOPMUTH CBOETO I'o-
JIOJHOTO pebeHKa, MOXKET OBITh OCYKAEH U JIMIIEH cBOOOIBI HAa IPOJODKUTEIBHBIN CPOK. ITO B OJIHON Me-
PE COOTBETCTBYET MPUHLMITY 3aKOHHOCTH, COTJIACHO KOTOPOMY KaXKIbIi JOJDKEH B ITOJTHOM Mepe cOOI0aaTh
¥ HE HapylaTh HOPMBI 3aKOHOJATENbCTBA, B TOM YHCJE W YTOJIOBHOTO, YCTAHABJIMBAIOIIEIO OTBETCTBEH-
HOCTb 32 COBEPIIEHNE KPAXKH.

C TOYKM 3peHHs 3aKOHHOCTH, 3aKOHOJATENb CAeJall CBOE JIeNI0, U MpaBocyaue ObLIO IPUMEHEHO, TaK
KaK yroJIOBHOE IPaBOHAPYIICHNE ObIIIO COBEPIICHO, M 3aKOH ObUT cOOM0AEH. OTHAKO ¢ TOUYKH 3pEHUs Ccrpa-
BCAJIMBOCTH MHOT'HME€ MOTYT CUHUTATh 3TO PCIICHUC HECIIPABCAJIMBBIM. B JaHHOM CJIy4dac€ MPUHIUIT CIIpaBEa-
JMBOCTH MOJCKA3bIBAET, YTO HAKa3aHME 3a KPaxy Xjieda B TAKMX 00CTOSITEIbCTBAX HETOMEPHO KECTOKO U HE
YUHUTHIBACT CMATYAIOIINE 00CTOSTEIHCTRA.

Takum 06pa3om, 31echk BO3HUKAET KOH(INKT: 3aKOHHOCTh TpeOyeT coOMI0AeHNs MPEANNCAHIN 3aK0Ha,
B TO BpeMs KaK CIIpaBeUIMBOCTh TpeOyeT ydeTa MOPalbHBIX M APYTHUX COLHMAJIBHBIX ACIEKTOB, U KOHKPET-
HBIX 00CTOSITENILCTB.

3T0 MPOTHBOpPEYHE MPUBOJUT K HEOOXOIUMOCTH PeOpMBI Ka3aXCTAHCKOTO 3aKOHOIATENLCTBA B IEIISX
o0ecredyeHus ero COOTBETCTBHS MIPUHIHITY CIIPABENIMBOCTH, OCOOCHHO B CiIydasiX, KOT/Aa peyb HIET O ryMa-
HUTAPHBIX WIN COLUAIBHO 3HAUNMBIX acleKTax.

Y4uThIBas BBIIEU3IIOKEHHOE, IIPEICTABIACTCS HEOOX0AUMBIM IIPOBECTU TEOPETUUECKUIl aHaIu3 B3au-
MOCBSI3M IOHATHH 3aKOHHOCTU U crpaBeyiuBocTd. Eme B npeBHeM Pume ObL1 IpoBO3IIIAlEH NPUHLMIL
«aequum et bonum est lex legumy, uTO MEpeBOIUTCS KaK «CIPaBEUIMBOCTh U 00IIee 0J1aro — 3TO 3aKOH
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3aKOHOB» [5, 7]. OT0T aopusm MoIUEPKUBAET BaXKHOCTH HJIEH CHPaBEIIMBOCTH, KOTOPas HMEET OOJBIIYIO
3HAYUMOCTh U B KOHTEKCTE 3aKOHHOCTH.

MHuosxecTBO (priocodoB yaesTi 3HAYNTEIbHOe BHUMAHHUE aHAIIN3Y B3aMMOCBS3H IIpaBa U MOPAIH, H
JaHHAs TeMa 3aHMMaeT BaykHOe MecTo B Tpyaax [erems. OH 00beIUHSIT TOHSITHE CIPaBEeIMBOCTU C MPO-
LIECCOM JOCTHUKEHUSI UCTUHBI B XOJI€ OCYILECTBICHUS IPABOCYAUsl, PACCMATPUBAs 3TO KaK €AUHYI0 MOILIHYIO
CWIY W IpU3HABas JUAIEKTHUUECKYIO CBSI3b MEXKIY ATUMH KaTeropusiMu. bonee toro, I'erenp nmoguepkusai,
YTO CHPaBeIMBOCTh JODKHA BOCIPUHMMATHCA KaK CyAb0a, MPH 3TOM OHA TPAKTYeTCsl KaK HPaBCTBEHHOE
HayaJo, 0CO3HAHHOE KaK TOUIMHHAS CIIPABEIIUBOCTD |6, 4].

Oco0eHHO MHTEPECHO, YTO COBPEMEHHBIE IOPHCTHI MPOAOJDKAIOT Pa3BHBATH 3Ty TEMY, aKIEHTHPYS
BHUMaHHUE Ha MPHUHIMUIE CIPABEIIUBOCTA B CyJAeOHBIX Tporeccax. B 3Toi CBSA3M MOXXHO OTMETHTH, YTO
CIIPaBENIMBOCTH KaK IOpUIMYEcKast HOpMa CTAHOBUTCS HE IPOCTO AOMOJHEHHEM K MTpOLECCyalbHOMY MIPaBY,
HO W €r0 HEOTHEMJIEMBIM JJIEMEHTOM. JTO JOKa3bIBAaET, YTO 3aKOHHOCTh M CIPABEIMBOCTH HEPA3PHIBHO
CBSI3aHBI MEXITy CO00H, (hOpMHUPYS LETOCTHOE IPEICTABICHNE O MPABOBOW CHCTEME, TJie CIPaBEIMBOCTh
CIIy>KMT OPUEHTHPOM JJIs1 3aKOHHOTO PETYJIUPYIOIIEro AeCTBUS.

Tak, mo maeHuio 3.X. baliMonIUHOHN, CIPaBEIIIMBOCTD SIBIISIETCSI KPACYTOJIBHBIM KaMHEM MTPABOCYIHS.
VYyeHslil IpeasaraeT NpeaycMOTPETh HOPMY-IIPUHLUII U 3aKPEMUTh, YTO OTIIPABICHHUE MPABOCYIUsS IO Ipa-
KIIQHCKUM JIeJIaM OCYILECTBIISETCS] Ha CIIPAaBEUIMBBIX HaYaaax CIpPaBeUTUBBIM CYI0M [7].

B cBoto ouepenp, . JK. CyneliMmeHOBa cuuTaeT, 4TO MPaBo Ha CIpaBeIIMBOE CyAeOHOE pa30npaTenbCT-
BO SABIISIETCS OOIIETPU3HAHHBIM MEKIYHAPOIHO-TIPABOBHIM MPUHIIMIIOM. JTOT MPUHIIUIT O3HAYAET, YTO JesI-
TENBHOCTH CyZla JOJDKHA OCYIIECTBISTHCS B MHTEpecax OOIIecTBa, TOCYAapCTBa, TMYHOCTH, a HE B HHTEpE-
cax OJIHOHM M3 CTOPOH Ipoliecca 00 OTASNIbHBIX IPaXIaH, JODKHOCTHBIX JIUII, TeX MM UHBIX rpym [8].

[lomo6bnoe muenne Bbickasana B.T. KonycoBa, koTopas yTBEpKIaeT, YTO CIPaBEIIMBOCTH, SBISISICH
FOPUINYECKON aKCMOMOM, YCTaHABIMBAET UACOJOTMYECKUE U HPABCTBEHHBIE OCHOBBI, & TAKXKE KOHKPETHBIC
MPaBOBbIC TApaHTHH JIJIs OCYIIECTBIICHUS IIPpaBa Ha CIPaBeNTUBOE CYI0IPOn3BoACTBO [9; 89].

B ropunnyeckoil nuTepaType BCTpedaeTCcsi MHEHHUE, COTVIACHO KOTOPOMY CIIPaBEIMBOCTH BBICTYIAET
KpUTEpHEM HPaBCTBEHHBIX OLIEHOK W CYXICHUN HapsAdy ¢ J0OPOM, YeCTHOCTBHIO, COBECTHIO M OJIAarOpOICT-
BoM. [ToaTOMY 00IIECTBO MpHIAET CIIPaBEITMBOCTH HPABCTBEHHYIO HHTEPIIPETAINIO B KOHTEKCTE (DYHKIINO-
HUPOBaHUS OOIIECTBEHHBIX OTHOIIEHHH, TOCY1apcTBa, mpasa [10; 169].

0O06001mas JOKTPUHAIBHBIE TOXO/bI, MOYKHO pacCMaTpUBaTh CIIPaBEIJIMBOCTh HE TOJIBKO KaK HEKOe
MEPUJIO HPABCTBEHHBIX CYKJICHUN U OLIEHOYHOE MOHATUE, HO U KaK MPaBOBOM MPHUHLIMII, 3aHUMAIOIINUN 1IEH-
TpaJIbHOE MECTO B OOIICH MPAaBOBOI CHUCTEME, OTPAKAIOUIUI JIEMOKPATUYECKUE I[CHHOCTH COBPEMEHHOIO
obmiectBa. O0IIECTBEHHOE TOHUMAaHNE CIIPABEUTMBOCTH M €€ MHTEPIPETaIis B KOHTEKCTE MIPABOBBIX OTHO-
IIeHWH Tal0T OCHOBaHWE JUIA (POPMUPOBAHMS MEXaHHW3Ma 3aIUTHI IPaB JTUYHOCTA M OOECTICUEHUS COIUATb-
HOMW CIIPaBEITMBOCTH. DTO MOAYSPKUBACT BAXXKHOCTH CTPEMIICHHSI K CIIPaBEeIIMBOMY CYAeOHOMY IpoIeccy
HEOOXOJIMMOCTb €r0 JIAIIbHEHUIIIETO Pa3BUTHS B COOTBETCTBHU C MEXKYHAPOIHBIMHU CTaHIApTaMH.

Ha npakTtuke cyasl npu NPUHATUU PELICHUM HEPEOKO OMUPAIOTCS HA MPUHLUII CIPABEJIMBOCTU, HE-
CMOTpS Ha TO, UTO 3TO YCJIOBHE HE YKa3aHO B 3aKOHOJAaTelIbCTBE. Tak, Hanpumep, rp. K. moman uck B boc-
TaH/IBIKCKUI PallOHHBIN ¢yl T. AMaThl Ha cTpaxoByto kommnanno AO «Kycan [apant» ¢ TpeboBaHneM o
BBITLIATE CTPAXOBOro Bo3merieHus [11].

B xozxe cyneOHoro pazbuparenbcTBa BBISICHHIIOCH, YTO CTPaxoBask KOMIAHUS JEHCTBUTENBHO MMeNa
MPaBO OTKA3aThCs OT BBIIUIATHI MO JOTOBOPY M3-3a HAPYMIEHHS MPAaBHII JOPOXKHOTO JABIKEHHUS CO CTOPOHBI
K. Ognraxo moctpamaBmnii B pe3ynbraTe aBapuy OKa3aucs B TSDKEIOM (PMHAHCOBOM TIOJIOKEHUH, €My TpeOo-
BaJlach OIEpalys, U CYLIECTBOBAA peajlbHas yrpo3a ero KU3HU.

Cyn, paccmaTpuBasi JaHHOE /110, CTOJIKHYJICSA C MPOTHBOPEYUEM MEXIY MPUHIUIIOM 3aKOHHOCTH, KO-
TOPBIN 00SI3BIBAN €70 PYKOBOJICTBOBATHLCS YCIOBUSMH JIOTOBOPA M OTKAa30M CTPaXOBON KOMIIAHWH, W TPHH-
LUIIOM CIIPaBEJIMBOCTH, KOTOPBIH TPpeOOBaJl yUeCTh TSDKEIOE MoJIokKeHre rpaxaanuaa K.

CornacHO NPUHIMITY 3aKOHHOCTH, CyJl HE MOKET MTHOPUPOBATh YCIOBHS J0TOBOpa U MpaBuiia, cosep-
JKaIyecs: B CTPaxOBOM 3aKOHOJATENBCTBE. Y CJIOBHA 00 OTKa3e BBHIIUIAYMBATH BOSMEIIEHHE OBIITH YE€TKO TPO-
MUCaHBI B IOTOBOPE CTPaxOBaHUs U IOTOMY ObUIM OOOCHOBAHBI M 3aKOHHBI.

CornacHO NPUHIMITY CIPaBEUIMBOCTH, CYJ MOHHMAET, YTO OTKA3 CTPAaXxOBOH KOMIIAHMU MOXET IpH-
BECTH K CEPHhE3HBIM M HECIIPABEeIJIMBBIM TOCIEACTBHUAM Ui TpakaaHuHa K., KOTOpBIH HE MOT caMOCTOS-
TEJHHO OIJIATUTH HEOOXOANMBIE MEUIIMHCKHE PACXOIBI.

B pewmennu cya, ccpuiasich Ha IPUHLMI CIIPaBEJIMBOCTH, MPUHSUI BO BHUMaHUE JKU3HEHHBIE 00CTOS-
TeJIhCTBA rpakaanrHa K. 1 BeIHEC pelieHne 0 YaCTHYHOM B3BICKaHUHU CO CTpaxoBoi kommanuu. Cyn ykaszain,
YTO, XOTSI CTpaxoBasi KOMIIAHH W UMEET OCHOBAaHHWE JUIA OTKa3a B TIOJHOM O00beMe, B IaHHOM Cllydae, yqu-
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THIBasi MOpAJIbHBIC U STHYECKUE ACTEKThl, HCOOXOAMMO MPENOCTaBUTh rpakaaHnHy K. MUHHMabHYIO (u-
HAHCOBYIO TIOMOIIIb, JOCTATOYHYIO JUIS TOKPBITUS €0 CPOYHBIX METUIIMHCKUX HYX]I.

B 2021 roxgy mocTaHOBIEHHEM KOJUIETHEW MO TPaXTAHCKUM JellaM AJIMAaTHHCKOTO TOPOACKOrO Cyaa
OblIa MPUOCTAHOBJICHA PEaT3alUsl 3aJI0T0BOM KBapTUPbI CPOKOM Ha OJIUH Toj. Kosuterus mpu BbIHECCHUH
cyZeOHOTo akTa cociajach Ha MOPAILHOE H TSXKEIOe KUZHCHHOE MOoNIoXKeHne oTBeTurka. Cy/IoM B JAaHHOM
ciyvae ObLT IPUMEHEH KpUTepui cripaBeuinBocTy [12].

JlaHHbIe Jena WUTIOCTPUPYIOT, KaK B TPaXKIAHCKOM MPOLIECCE MOTYT BO3HHMKATh Pa3HOINIACHS MEKIY
NPUHLUIIOM CIPAaBEJIMBOCTH M TPHHIMIIOM 3aKOHHOCTU. CyIbl, YUUTBIBass KOHKPETHBIC OOCTOSITEILCTBA
Jieria, pelmiv JeHCTBOBATh B MHTEpecaxX CIPaBeIIUBOCTH, HECMOTPS Ha (OPMAaIbHOE MPaBO. ITH MPUMEPHI
MOTYEPKUBAIOT BAXXHOCTh TYMAaHHOTO TOJX0JIa B MPABOCYAHU, OCOOCHHO B CIyJasx, TJ¢ 3aKOH MOXET MpPH-
BECTH K TSDKEIIBIM MOCICACTBHSM IS JIFOACH.

briBatot u oOpatHbIie cny4an. B Anatayckom pailoHHOM cCyJe T. AlMaThl OBUIO paCCMOTPEHO TPaXkIaH-
cKoe Jieno Mexay aBymst cocensimu — M. u C. M. Bajien 3eMeIbHBIM y4acTKOM, Ha KOTOPOM pacroiaraics
ero nom, a C. — cocegHHM y4acTKOM, Ha KOTOPOM OH TakKe CTPOMJI JKWioe 31aHue. B mponecce ctpou-
tenbeTBa C. ycTaHOBHI 3200p Ha rPaHUIIC CBOMX YYAaCTKOB, HE YUTS HOPMBI, IPENUCaHHbIE KOMMYHATbHbI-
MU TIpaBHJIaMH, TPEOOBABIINE OTCTYIUICHUS OT rpaHUIbl B 1 MeTp. M., 3aMeTHUB HapylieHue, 0OpaTuics B
CYJZl ¢ UICKOM O cHoce 3abopa. B xone cyneOHOro pa3ouparenbcTBa BhISICHUIOCH, YTO 3a00p JACHCTBUTEIBHO
6I>IJ'I YCTAHOBJICH C HAPYHICHHUEM YCTAaHOBJICHHBIX HOPM, U CY[, IpUHUMAasA BO BHUMaHHUEC 3aKOHHOCTb (i)aKTOB,
BBIHEC PEIICHHE B MOJB3y M.: 3a00p moieskain caocy [13].

HecmoTtps Ha TO, UTO pelieHre cya ObLIO MONHOCTHIO 3aKOHHBIM U OCHOBBIBAJIOCH HA JICHCTBYIOIEM
3aKOHOJIATENIbCTBE, OHO OKa3aJlo cephE3Hble HeraTuBHBIC mocinencTsus it C. CHoc 3a00pa TpUBEN K TOMY,
YTO €ro JOM OKa3aics MO yrpo30i oOpyIIeHHS, TaK Kak 3a00p (aKTHYECKH CITYXKHII OMOPOM JJIsl TPYHTa,
KOTOPBI CHIILHO TOAMBIT ocagkaMu. bonee Toro, C. BIOXHI 3HAYUTENBHBIC CPEICTBA B CTPOUTEILCTBO, U
pelleHre cyia NOCTaBHIIO IT0/I COMHEHHE BCIO €ro padoTy.

C. meiTancsi 00paTUThCS B Cy/ € MPOCHOOH O MEPecMOTPe PELICHUs, YKa3biBasi Ha CJIOKUBIIYIOCS CH-
TYali0 U CIPaBEUIMBOCTh, OJTHAKO €r0 WUCK ObII OTKIOHEH, MOCKOJBKY PEIICHHE O cHoce 3abopa ObLIo
MPUHSATO B MTOJHOM COOTBETCTBHUHU C 3aKOHOM.

DTtoT cnyqaf/i MMOAHUMACT BAXXHBIC BOIIPOCHI O TOM, KaK 3aKOH MHOTIa MOXET 6BITI) CTPOruM 1 HE yUHU-
THIBATh WHJAUBUAYATbHBIC O0CTOATENBCTBA. XOTS CY/bl B 00SI3aTEIIEHOM TOPSJIKE JTOJDKHBI CIIEIOBAThH 3aK0-
HOJIATEIbCTBY, B TAKUX Ciy4asx, kak y C., MOKET BOSHUKHYTh OIIYIIICHUE HECTIPABEATHBOCTH: JICTUTUMHBIE
HeﬁCTBHﬂ IMPUBEJIM K 3BHAYUTCIILHBIM IMOTCPSIM 1 HeyHOGCTBaM JJ1d 3aKOHOIIOCITYIIIHOT O I'paK/JIaHUHA.

B Takux cuTyanmsx MOXeT MmoTpeOOBaThCS BHECEHUE M3MEHEHHH B 3aKOHOAATENLCTBO, YTOOBI CYbI
MOTJIM YYUTHIBATH HE TOJBKO OYKBY 3aKOHA, HO WM MOCJEJCTBUS CBOUX PEIICHUMN, UM Pa3BUTHE MPABOBBIX
MEXaHHU3MOB, [TO3BOJISIOIIUX pa3peliarh Mo00HbIe KOHPIUKTHI O0siee THOKO.

Pesynvmameor

CripaBeITUBOCTh, KaK MOpPABHBIM CTEPIKEHb BCETO TPAXKAAHCKOTO CYyIONPOM3BOJICTBA, BHICTYHAET
IJIaBHBIM KPUTEPUEM €0 HpaBCTBEHHOU ob6ocHoBaHHOCTH [10, 170].

B nanHOM ciydae momaUepKUBAETCS BAXKHOCTH CIPABEUIMBOCTA B KOHTEKCTE TPAXITAHCKOTO CYIIOTIPO-
u3BoACTBA. CrpaBelIMBOCTh PACCMATPUBACTCS KAK OCHOBOIIOJNATAIOLIUN KPUTEPUM, KOTOPBIM ompenenser
HPAaBCTBEHHYI0 0OOCHOBAHHOCTH TIpollecca cyie0HOro pa3OuparenbcTBa. ITO O3HAYAET, YTO CyAeOHBIC pas-
OMpaTensCTBA JOJKHBI HE TOJIBKO CIIEIOBATh YCTAHOBICHHBIM 3aKOHAM, HO M YUUTHIBATH MOPATBLHBIC aCTICK-
TBI, 9TOOBI 00ECIICYNTH 3aIUTY HAPYIIIEHHBIX TIPaB, CBOOO U 3aKOHHBIX HHTEPECOB CTOPOH.

HecmnpaBemuBoCcTh, MpoU30IIE/Ias B X0/e CyIeOHOro pa30MpaTelbCTBa, BBI3BIBACT CHIIBHYIO HETa-
THUBHYIO PEAKIMIO y 00IIECTBA, YTO CBSI3aHO C BHICOKUMH STHUECKUMHU TPEOOBAHUSIMHU K CyIeOHOU CHCTEME.
Kaxxmast ctTopoHa rpakIaHCKOTro TpoIiecca UMeeT MpaBo Ha 00KaJoBaHUE CyIeOHOTO PEIICHUS, YTO SBIISICT-
Csl B&KHBIM CPEJICTBOM 3alIUThl CBOUX MPaB U 3aKOHHBIX UHTEPECOB. DTO MPaBO MOAUYEPKUBAET CBOIO 3HA-
YUMOCTh Oaronmapsi cTaTHCTUYeCKHUM HaHHBIM KoHctutyrmonHoro cyna. 3a 2024 rox 18,7% ot obmero
YKciIa MOJaHHBIX JIE]T OMUPANINCH Ha TIPEAITOI0KEHNE O HECOTTIACHH C CyIeOHBIMHU akTamu [14].

Takum 00pa3oM, CIpaBENIMBOCTH BBICTYIIAET HE MMPOCTO KaK UjIeal, K KOTOPOMY CTPEMSATCS CYJIbl, HO H
KaK MPaKTUIECKOe PYKOBOJICTBO JUISl PEIICHHsS KOHKPETHBIX Jell. BaxHO, 4TOOBI CyAbl HE TEPSUIH U3 BUIY
3TOT MOPAJIbHBIN ACHEKT, YTOOBI UX PEIICHHs ObUIH BOCHPUHATHI OOIIECTBOM KaK CIIPaBeIIUBbIC U 000CHO-
BaHHBIC. DTO TOTYCPKUBACT HEOOXOAMMOCTh COUCTAHUS MPABOBBEIX HOPM C HPABCTBEHHBIMH MPUHITUTIAMHU
JUTSL TOCTHYKEHUS CIIPABE/UIMBEIX U COATAHCHPOBAHHBIX PE3YJIETATOB B TPAXKIAHCKOM CYIOTPOU3BOJICTBE.
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CripaBeyTHBOCTL TPeOyeT TMOKOCTH M afanTaliy K KU3HEHHBIM PEeajIvsiM, YTO MOJpa3yMeBaeT HeoO-
XOJIMMOCTh aHaIN3a KKIOT0 CIydasl HHAMBUIYaTbHO. ITO OCOOCHHO aKTyalbHO B CUTYAIIUsX, T/ YeIoBe-
YECKHE JKU3HH M OJIArOMoydne 3aBHCAT OT PasyMHOIO MPUHSTHS PEIICHHN CYAbSIMH H MPOKypopamu. B
JTAHHOM KOHTEKCTE Ba)KHO, YTOOBI MPaBOBasi CUCTeMa ObUIa CIIOCOOHA pearupoBaTh Ha MOTPEOHOCTH OOIIIe-
CTBa M 00ECIIEYMBATH 3AIUTY CAMBIX YSI3BUMBIX €T0 YJICHOB.

Buisoowi

[Ipennoxenus 1Mo BHECEHUIO U3MEHEHUH B MPOLIECCYyaTbHOE 3aKOHOIaTENIbCTBO MPEATOIAraloT BayKHbIE
1Iary JUist yBSI3KW NMPUHIIMIA CTIPaBEATUBOCTH € MPUHIMIIAMHU TPayKAAHCKOTO CyI0Npou3BoAcTBa. BoT kpaT-
KUH UTOT ¥ OCHOBHOE COJIEp KaHWE HAILIUX MPEIJIOKEHUMN:

Crnenyet BBectu nmpunnun crpaseanuBoctd B ['TIK PK: B mynkTe 5 crareu 6 I'TIK PK mpennaraem 3a-
MEHHTH (pasy Kpumepuii CpaBeAIUBOCTH (pa3oil npunyun cupaBelIMBOCTU. «Ecian 3aKOHOM WK corja-
LIEHHEM CTOPOH CIIOpa MpelyCMaTpUBAeTCsl pa3pelieHne COOTBETCTBYIOLINX BOIIPOCOB CYIOM, CyX 00s3aH
paspelIaTs 3TH BONPOCH], HCXOAS U3 KPUTEPUEB Pa3yMHOCTU U NPUHYUNOE cnpasedausocmuy. Jannas ¢op-
MYJIHpPOBKa OYyAET CocoOCTBOBAThH 3aKPEIUICHHIO PUHIIMIIA CIIPAaBEAIMBOCTH KaK OJHON M3 KITIOUEBBIX 3a-
J1a4 TPakJTaHCKOTO CyIOTPOU3BOJICTBA.

[anee, He0OXOOMMO 3aKpENUTh U AaTh aBTOPCKOE ONPEACIICHUE OHATHS «CIPABEAIUBOCTIY, AJIS YETO,
M0 TIPUMEPY MPHUHIUIIOB 3aKOHHOCTH 1 000CHOBaHHOCTH, CTOUT H3JIOKHTH 0a30BOE MOHSITHE CIIPABEIJIUBO-
ctu B HopmaTtuBHOM moctanoenenun BepxoBnoro Cyaa PK. B wacTHOCTH, cripaBeiIMBOCTh MOXKET OBITH
oIpefesieHa KaKk INPUHLUI, 00eCcTIeYnBaIOIINN paBHbIE IPpaBa ¥ BO3MOXKHOCTH IJIsl BCEX YJaCTHHKOB CyaeO-
HOTO TIPOLIECcCa, OCHOBAHHBII HA MOPAIbHBIX U ATHUYECKUX IICHHOCTSX, a TAKKE Ha COOJIIOZCHUH HOPM 3aK0-
HonatenbcTBa. CrpaBeAsIMBOCTh MPEANONaraeT, 4To Kaxa0e Ae0 paccMaTpUBAeTCs C Y4eTOM WHAMBHIY-
JIBHBIX 0COOEHHOCTEH, C aJleKBaTHBIM YUETOM 3aKOHOJATEIbHBIX HOPM M IPABOBBIX MPUHLMUIIOB, YTO CIIO-
COOCTBYET 3aIlUTE [IPAB U 3aKOHHBIX HHTEPECOB CTOPOH.

Ynomunanue npaktuku BepxoBHoro Cyzaa u ncnonb3oBaHHe 0a30BBIX ONpPEEICHUH MPUHIUIA CIpa-
BEJTUBOCTH B KaYECTBE OTCHUTKU CO3Aal0T OCHOBY ISl IPABOBOM OMpPEIeIEHHOCTH B ITAHHOM 00JIacTH.

B 3axmrouenue cienyer OTMETHTD, YTO CIPaBEUIMBOCTh KAK MOPAIbHBIN CTEPKEHb IPaXAaHCKOTO CY-
JOTIPOM3BOJICTBA SIBJIAETCS KIFOYEBBIM MPUHIIUIIOM, KOTOPHIN HE TOJIBKO OINpEAessieT HPaBCTBEHHYIO 000C-
HOBaHHOCTh CyIE€OHOTO Ipolecca, HO U GOPMHUPYET €ro MPaKTUYEeCKOe CoJepKaHue. YUUTHIBAs BaKHOCTb
CHpaBeIJIMBOCTH, HEOOXOAMMO BHECTH COOTBETCTBYIOIIME M3MEHEHHs M JIONOJHEHHS B INPOLECcCyabHOE
3aKOHOJATEJIbCTBO, KOTOPBIE OBl TIO3BOJIMIIM 3TOT HPUHLIUI 00Jiee TOYHO 3aKPEHHTh B IPABOBOH CHCTEME.

[IpennoxenHble peKOMEHIAMK TI0 TiepecMoTpy oTAenbHbIX nonokenuit ['TIK PK, a Taxke omnpenee-
HUE TOHSTHUS «CIPABEATNBOCTH» B HOPMAaTUBHBIX akTax BepxosHoro Cyna, co31ai0T HEOOXOAMMYIO OCHOBY
JUISL TOCTYOXKEHUS BBICOKMX CTaHIApTOB CHPaBEUIMBOCTH B CYACOHBIX pa3OUpaTenabcTBaX. JTO, B CBOIO OYe-
penab, He TONBKO MOBBICUT JIOBepHe 00IIecTBa K Cy1e0HOM CHCTEME, HO U 00ECIIeUHT 3aIlUTy MpaB M 3aKOH-
HBIX HHTEPECOB BCEX YUACTHHUKOB ITpOIIEcca.

Kpome TOro, riOKoCcTh M alanTHBHOCTH HPABOBOI CHCTEMBI K PEaJIbHBIM YCJIOBHSIM U NOTPEOHOCTSIM
obmecTBa OyIyT criocoOCTBOBaTh TOMY, YTOOBI Cy/I€OHbIE PEIICHHUs] BOCIPUHUMAINCH KaK CIIpaBeINBbIE U
obocHoBaHHBIe. Heo0X0omumMo, 4TOOBI Cy/bl MPUHUMAIU BO BHHUMaHUE WHAWBUAyalbHbIE 00CTOSTENbCTBA
KaXX/I0TO JIeia, UCXO0/Is HE TOJBKO U3 OYKBBI 3aKOHA, HO U M3 HPABCTBEHHBIX LIEHHOCTEH, TEM CaMbIM Harjsii-
HO JIEMOHCTPHPYS MPUBEP>KEHHOCTH MPUHLIUITY CIPAaBEIIMBOCTH.

Wrak, cripaBeIMBOCTH B TPAXKIAHCKOM CYAOMPOM3BOACTBE — 3TO HE MPOCTO HJeall, K KOTOPOMY CTpe-
MSATCS FOPUCTHI, HO ¥ MPAKTHYECKOE PYKOBOJCTBO B JOCTHKEHHUH CIIPABEINBBIX, COATAHCHPOBAHHBIX U 3TH-
4eckH OOOCHOBAaHHBIX pe3yibTaToB. TakuM o0pa3oM, JUis oOecledeHHs MOJHOLEHHOTO OCYLIECTBICHUS
MIPaBOCYINsT HEOOXOMUMO TPOIOIIKATE OOCYKIEHHE W pa3pabOTKy METOI0B, HAIIPABJICHHBIX Ha OoJiee TIy-
00KOe BHeIpeHNEe MPUHITUIIA CTIPABEIIINBOCTH B CYACOHYIO MTPAKTHKY.

Jannoe uccnedosanue unancuposanoce Komumemom nayku Munucmepcmea oopazosanus u
nayxku Pecnyonuku Kazaxcman (cpanm Ne AP19174965)».
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H.P. Makcartog, JIu Illans

A3aMaTTBIK NPoOLecTeri AVIeTTUIIK NeH 3aHAbLIbIK MPUHIHUIII:
63apa 0aiJIaHbIC JKOHE KAHIIBLUIBIKTAP

Makanaza a3aMaTTBIK IpolecCc MIeHOepiHaeri OAUISTTINIK MeH 3aHIbUIBIK NPUHIHUNTEP] YFBIMAApPHI
apachIH/IaFbl KYPJEJi *KaHE KeIl KbIpJbl OailllaHbIC KapacThIpbUIFaH. OAUIIIK TapanTaplIblH MYIJIETIepiHiH
Telle-TeHIrH XKaHe 0oJIap/IblH KYKBIKTapbIH KOPFayabl KAMTaMachl3 €Tyre apHalFaH uiean peTinie, keOiHece
ICTIH JKeKe JKaFiaiiapblH OpJaiibIM eCKepMEiTiH HOpMajapAbl TYABIPYbl MYMKIH 3aHHaMaHBIH pecMU
TaNanTapblHa Kaiiel keneni. Tamgay OapbIChIHIA ic )KYPri3y KYKBIFBIHIA KO3JENTEH 3aHIbUIBIK KEMUITIKTepl
oMM memriMiepre KOJ JKETKi3yre Kauail BIKIAll CeTETiHIHe JXOHE Kauail Kemepri KenTipeTiHiHe Hazap
aynapsiransl. COHBIMEH KaTap, COT NPAaKTHKAchl MEH 3aMaHay! a3aMaTTHIK IPOIECTIH TOKTPHHACHI OCHI
NPUHIUNTI MACSIApAbl Kalai TYCIHOIpemi >KOHE JKy3ere achlpaiabl, THIMIl JKOHE agaMh COT TOPEIiriH
KaMTaMachl3 €Ty YIIiH SAUICTTNIK MEeH 3aHIbUIBIK apachIHAAFbl CHHEPIHSHBIH KAKETTUINH KOpPCETiNreH.
AnlaM KYKBIKTapbIH KOPFayJIbIH XaJlbIKapaJIbIK CTaHIapTTapblHA CIIKeC a3aMaTThIK iC JKYPTridy 3aHHAMaChIH
OJIaH opi JaMBITy YILIIH MaHbI3AbI OONBIN TaOBUIATBIH OCHI €Ki YFBIMJIBI YHIECTIPYAiH MYMKIH JKOJIAapbl
3€PTTENreH.

Kinm ce30ep: omineTTinik, 3aHIBUIBIK, a3aMaTTBIK MPOLECC, TapanTapAblH KYKBIKTaphI, iC KYPri3y KYKBIFHI,
COT TPAaKTHKACHL, JOKTPWUHA, THIMII COT TOPEINIri, aJaMrepIliiiK MPUHIUITEPI, YHIECTIpY, XaIbIKapabIK
CTaHAAPTTAp, aJiaM KYKBIKTapbIH KOPFay.
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MpuHUMNBI cNpaBegnMBOCTU U 3aKOHHOCTY ...

N.R. Maxatov, Li Shan

The principle of justice and legality in civil proceedings:
interrelationships and contradictions

This study examines the complex and multifaceted relationship between the concepts of the principles of jus-
tice and legality in the framework of civil procedure. Justice, as an ideal designed to ensure a balance of in-
terests of the parties and the protection of their rights, often comes into conflict with the formal requirements
of legislation, which may give rise to norms that do not always take into account the individual circumstances
of the case. The analysis focuses on how the guarantees of legality provided for by procedural law can both
facilitate and hinder the achievement of fair solutions. Additionally, it examines how judicial practice and the
doctrine of modern civil procedure interpret and implement these fundamental ideas, emphasizing the need
for synergy between justice and legality to ensure effective and humane justice. Possible ways of harmoniz-
ing these two concepts are explored, which is important for the further development of civil procedure legis-
lation in accordance with international standards for the protection of human rights.

Keywords: justice, legality, civil procedure, rights of the parties, procedural law, judicial practice, doctrine,
effective justice, humane principles, harmonization, international standards, protection of human rights.
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