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KOHCTUTYUUATBIK XXOHE XAJIbIKAPAJIbIK K¥KbIK
KOHCTUTYUMOHHOE U MEXXAYHAPOOHOE NMPABO

UDC 321.011

Ye.K.Kubeyev, M.Yu.Abdakimova

Ye.A.Buketov Karaganda State University
(E-mail: abdakimova77@mail.ru)

International legal aspects of the sovereignty of states
in the context of globalization

This article deals with the theme of the sovereignty of States, which requires constant attention of researchers.
This need is particularly felt in modern world of increasing interdependence of the international community.
The ratio of globalization and sovereignty belongs to one of the fundamental problems of modern internation-
al relations. Intense globalization and active processes of integration, accompanied by the laying on of the
states of their traditional functions and powers to international organizations in order to successfully address
regional and universal problems become apparent trend of the international community.

Key words: the sovereignty of States, globalization, international legal personality, the European Union.

The theme of the sovereignty of States requires constant attention of researchers. This need is particu-
larly felt in today's world of increasing interdependence of the international community. Intense globaliza-
tion and active integration processes, accompanied by the laying on of the states of their traditional functions
and powers to international organizations in order to successfully address regional and universal problems
become apparent trend of the international community. The ratio of globalization and sovereignty belongs to
one of the fundamental problems of modern international relations. Development of supranationalism in in-
ternational organizations is controversial among international lawyers not only on the nature of the phenom-
enon, but also the legitimacy of its existence from the point of view of state sovereignty and modern interna-
tional law.

Globalization has become one of the of the most urgent issues of the modern world, which is being ac-
tively discussed in all countries at different levels. At the heart of globalization as an objective process are
the historical background and the results of scientific and technical progress, in particular the development of
communication and telecommunication technologies. Initially, globalization was seen only as an economic
phenomenon, but it is now recognized that globalization has had a profound impact on other areas of interna-
tional cooperation: environmental, social, political, and includes legal and cultural aspects that affect the full
realization of the rights to the questions human. Globalization highlights the growing interdependence of all
states, when the events in the state of one part of the world have consequences for individuals residing in
states other regions.

Increasingly, there are points of view, according to which the basic concept of modern international
law — sovereignty lost its importance and role in the international community, and that is amplified in the
context of globalization quality supranationalism within the international organizations threaten the
independence and autonomy of the states. Created the mistaken impression that because of globalization the
problems of humanity can not be solved within the traditional system of international law, despite its
potential inherent in the UN Charter, which provides the sovereign equality of states, general security,
protection of economic interests of states and cultural diversity.

Sovereignty as a historical category arose at a certain stage of human development as the legal quality
of the state. When changing historical conditions of the category of «sovereignty» changeModern
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International legal aspects ...

international law reflects the existence of the meaning of sovereignty in the international arena of
independent and legally equal to the primary subjects of international law. Sovereign equality of States, as
enshrined in international law, it is the legal equality of states, providing the same amount of rights,
opportunities and responsibilities for all independent subjects of international law. In this context,
sovereignty is represented not only as an imperative principle of international law, but also as a characteristic
feature of the modern international community, a priority condition for the existence of international law in
its current form.

Statements like the «equality of States, proclaimed by international law, is largely a formality», identi-
fies the wrong approach to the principle of the sovereign equality of States, due to the fact that in any other
way, except legal, the state is not equal. Imperative principle of the sovereign equality of States not only
guarantees the supremacy of the sovereign state over its territory and non-interference in domestic affairs
from the outside, but also provides the legal equality of states in modern international law. Neither the eco-
nomic strength nor the political weight, geographical scope, geostrategic location, nor any other power of the
state are not directly related to the concept of sovereignty. State sovereignty does not affect the actual bal-
ance of forces in the international community, and reflects, above all, legal equality of power independent
states.

According to modern approaches, we should recognize that a sovereign state is a political organization
with a presence in three elements: a set of people, forming the people; state government, which is subject to
this people, as well as the separate territory with a population of people, and within which extends the power
of independence and autonomy. In Section 2, Article 2 of the Constitution of the Republic of Kazakhstan
provides: «The sovereignty of the Republic extends throughout its territory. The state ensures the integrity,
inviolability and inalienability of its territory» [1]. Thus, the existence of sovereignty legally enshrined in the
constitutional laws of the state, but is rooted in public opinion, which is the original and the necessary politi-
cal force. The main characteristics of political sovereignty, in particular: a) the right of each state to elect
political form; b) the right to publish laws and internal management; c) the right to enter into relations with
other states.

It is a conscious voluntary will of the people regarding the disappearance or appearance of single people
in the state as a whole social body exercising rule over a certain territory, we associate the possibility of ex-
tinction or appearance of sovereignty as the quality of the state in modern international law. Thus, the ap-
pearance and disappearance of sovereignty is primarily associated with historical and political processes in
the nation, as well as subsequent international legal recognition of a state by the international community.

With regard to the international law principle of self-determination of the peoples, it should be recog-
nized that the Kazakh concept of international law based on the fact that the key to self-determination — is
to ensure conditions for the free disposal of their own destiny, development of the people in any form chosen
by the people themselves. If territorial self-determination of the people associated with international contra-
dictions and conflicts, rather than voluntary peaceful expression of the will of all the people of the state, the
achievement of political independence is contrary to international law [2; 59].

People are the source of state sovereignty, and its carrier — a state in the sense of an organized social
body led by sovereign, independent, independent public authority endowed with the people who are legally
recognized as legitimate by the international community. The State implements state laws protecting the na-
tional interests of the people as a whole, both within the national territory and outside.

The rights inherent in the sovereignty of the state, or state laws are a set of powers of the government.
State laws are established by virtue of the existence of state sovereignty, and not vice versa. Number of civil
rights indefinitely and any of their implementation either directly through the public authorities and interna-
tional organizations is a confirmation of independence, autonomy and sovereignty of the state.

Sovereignty is not predetermined by the existence of certain public rights does not depend on the func-
tions carried out by a public authority, but depends on the freedom of states to impose on yourself or give up
some or other authority. Sovereignty as the quality of the state is related to the question of the existence of
the state — the presence of his legal status, and the state of law — to the question of the extent of its capaci-
ty, arising in connection with the presence of sovereignty. In the framework of modern international law
cannot be by acting on the competence of a sovereign state cause the disappearance of the primary subject of
international law without his voluntary consent.

Rights of the state are realized by public authorities. Sovereign state authority is the supreme authority
and sovereignty in force dominates within the boundaries of the state on the basis of its own national law.
The attribution of the sovereignty rights of state power leads to a confusion of these two different concepts.

Cepus «[lMpaBox». Ne 2(78)/2015 5
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In contrast to the sovereignty of the state power is relative and has limits their activities, not only due to the
centralized domestic law and the national constitution, but also decentralized international law.

There is no doubt that any country has universal jurisdiction, in its sole discretion determines objects of
reference, and performs a self-defined scope of functions. Some states extend their jurisdiction, while others
constrict it, but all States to implement the various scope of authority, which may or may not be the same in
different countries. Even being about the same level of sovereign states can very significantly differ in terms
of the powers and objects of reference. The fact of national sovereignty does not depend on the quality or
quantity of functions implemented by the state.

State sovereignty as a political and legal quality of the state does not depend on the nature of compli-
ance with the state authorities of international law, its national legislation, as well as the established domestic
political regime. Of course, avoiding legal violations, the government threatens the legitimacy of its exist-
ence, it has established political regime. Due to violations of international law or human rights the state can
get into the category of «rogue statey» in relation to the international community, but the enforced state sover-
eignty under contemporary international law is inadmissible.

An important property of state sovereignty is its inalienable. About any division of sovereignty out of
the question. Any division of sovereignty, of course, only leads to its destruction and disappearance of the
primary subject of international law.

The state, as a sovereign right to independently and freely decide their own destiny, until rejection of
sovereignty. Voluntarily falling under the authority of another State, the transfer of sovereignty of one State
to another does not occur. Since the merger combines the state loses its sovereignty, is deprived of it. Along
with the fact that the loss of state independence sovereignty disappears completely as a property of the state,
not shown, is assigned, and the like, that is not alienated. Therefore, there is no sovereignty divided, frag-
mented, reduced, limited, relative, etc.

It is recognized that the participation of States in multilateral cooperation and international
organizations through the implementation of any volume and quality of its rights inherent in state
sovereignty is not restricted, and the realization of sovereignty, even if we are talking about the rights that
the state is traditionally considered to be the domestic jurisdiction. The growing interdependence of states at
the present stage of development of the international community only confirms this understanding of
sovereignty.

Sovereign states pursuing their national interests, voluntarily agree to implement and limit their rights
inherent in state sovereignty, by means of international treaties. Any international treaty carries as the
realization of the rights of the state and limit the rights of its member states. Only the state itself the right to
decide what issues the domestic jurisdiction and to what extent it makes the subject of an international treaty.
Any attempt to impose selection criteria such domestic issues as the time and would be a violation of
sovereignty and interference in the internal affairs of the state [3; 22].

In this context, the most interesting practice in the development of the integration of the European
Union. State, its generators, transfer a part of its sovereign rights to supranational governments. Before it
came to economic issues now — monetary, in the long term — issues of foreign policy and defense. We
draw your attention to the following. Supranational governing bodies act strictly with the mandate within the
limits specified by national states. Further, they implement a common interest in these areas agreed upon
democratically. There are appropriate procedures and mechanisms. Thereby consolidating national interests
in the European Union as a result of sometimes very difficult to find a compromise between nation states.

In this case, seems to be clear: who, what, why and for what is transferred sovereignty. However, it
should be noted that there is no rejection of national interests. Their implementation is passed-controlled
body, besides itself and the nation-state and its representatives are involved in this process. Ignoring the
nation-state, its sovereignty and interests include this false path leading to conflicts. The state as a
representative of the company, its implementer of sovereign power for a long time will be the main
representative and in international relations, to participate in the formulation of their regulators at the
bilateral, regional and global levels. The world community does not yet have a long time and will not have
the tools for regulation at the national level of political democracy, economic and financial systems, ensuring
social and civil rights [4; 114].

Thus, no international obligations do not detract from the universal capacity of the state. Restricting the
freedom of action of the State arising from its obligations under international law, is not a limitation of state
sovereignty, and restricting the legal capacity of the state, ie, Restrictions on the exercise of certain rights.
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Within the state of human caused, first of all, the mutual interest of the state to respect the sovereignty and
rights of other States.

In modern international law, sovereignty is a quality category, which is absolute. State sovereignty has
no boundaries and is a unified will of the people — it's either there or it is not. There are no boundaries of
sovereignty, it is whole, does not affect the actual balance of forces in the international community, ensure
the independence and autonomy of states regardless of the nature of their relationship, and the volume of a
particular type of exercise state power functions.

The sovereignty of the state to provide at each time freely to take him to exercise the necessary powers,
or abandon their implementation in accordance with international law, including the ability to abandon the
previously accepted international obligations. Needless to international law is based on the absolute nature of
sovereignty, which guarantees the independence and autonomy of states regardless of the nature of their
relationship and the amount of exercise the powers.

The absolute nature of the concept of sovereignty and the personality of the State does not mean the
absolute capacity of the state in international activities. Under the conditions of the existence of
interdependence unlimited capacity of the impossible — Capacity of States relative. In pursuit of its national
interests, the state usually most interested to limit their state laws to achieve the goals of multilateral
cooperation within the international community.

By entering into numerous international treaties on bilateral and regional and universal levels, the state
does not diminish and implements its national sovereignty. Moreover, states include in their legislation
relating to the laying of public law at the international organizations that have the right to make their own
decisions with regard to the state, regardless of his or her consent. We are talking about the specific powers
of the domestic jurisdiction of states that have traditionally belonged to the important aspects of state
sovereignty — the economy, defense, and other rights of citizens. And that the modern state is subjected to
international regulation at the multilateral level.

Authority of any state is wider than the powers of all international organizations combined. Limit the
sovereignty of the state within the framework of an international organization is not possible without
violating international law, or changes in the actual international legal status of an international organization.
The presence of sovereignty is a sign that distinguishes the state from other subjects of international law.

As we know, the sovereignty of a federal state is possible only in the absence of sovereignty in federal
subjects, even if they actually retain the status of states. Sovereignty precludes the existence of two levels of
sovereign authorities within a single system of government that would have the supremacy and
independence. In a federal state can only be a sovereign federation. There are territorial entities within
federations, which in structure, function, the presence of its constitution, the supreme authorities,
administration and the courts, the territorial limits and other state attributes, etc. legally represent the state,
but are not sovereign states.

The basis of a federal state is an international treaty that at the time the new state becomes an act of
domestic usually determines the distribution of powers between the federal center and the subjects of the
federation. In a federation, the relationship between the subjects regulated by the federal constitution and
national laws, ie, norms of domestic rather than international law. The Federation shall have the rule over the
entire territory comprising its territorial entities, and has the status of a sovereign state.

Unlike the federal state confederation, with the international legal point of view, is the international
legal association of states, preserving the sovereignty, which is based on an international treaty. Activities of
the Confederation is a matter of international legal relations. Treaty establishing the confederation is part of
international law. Member States to impose certain confederation voluntarily serve on central authorities
confederation, including the ability to enter into international agreements on a range of issues, but at the
same time continue to hold themselves delegated functions as a full-fledged state. International standing and
international legal Confederation limited its Member States, its power is not sovereign.

The Confederation is not a state. Traditional Confederation, as a rule, does not have its own territory, a
single legislative and judicial bodies, and state jurisdictions. Confederation of limited powers under
international treaties and mainly directed towards common objectives of the Member States of the
Confederacy, mainly to ensure collective internal and external security of each Member State. Confederation
bodies exercise delegated powers, within certain limits, usually only in respect of the Member States
themselves, rather than their citizens. Each Member State confederation itself provides a legal connection
between the Confederation as a whole and the citizens of the Member States [5; 165].
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The reality of the modern world community shows that the absolute sovereignty does not have and can
not have any state. The situation in the world leads to more convergence, in different countries, their close
relationship. This requires considerable coordination will and actions of states, mutual compromises when it
comes to compromise what — that the interests of creating opportunities for mutual survival under the threat
of total destruction of a nuclear or environmental catastrophe. But if we are talking about a single state, even
arranged as a federal, then another government but nationwide, is unlikely to be fully independent.

The growth of interdependence among nations leads to the fact that they are increasingly turning to
voluntary laying of traditional governmental functions to international organizations. Despite the expansion
of the collective interests of the States and the international community in the context of globalization,
allowing certain voluntary restrictions of the functions of sovereign states in order to achieve the public
interest, the modern international legal order does not give grounds for approval of the possibility of a
limitation of sovereignty.

As a result of globalization and supranational aspects of the activities of international organizations in
the role of the changes. There is a certain imbalance between the political, economic and legal understanding
of sovereignty in sectors affected by globalization. States as the primary subjects of international law to
make decisions based on the need to take into account not only the domestic political and legal aspects and
the constraints imposed by the desire to preserve its legitimacy, but also international realities are
increasingly integrated international community. States that are not able to adapt their national policies to
multilateral requirements of the modern world, will not be able to deal effectively with the requirements of
global integration and increasing their impact on domestic policies.

Globalization should be seen as an objective inevitable phenomenon that has positive aspects and
opportunities. Due to the influence of globalization greatly reduced the cost of moving information, people,
goods and capital across the globe — global communications have become faster and cheaper. High-tech
industries have proven to be the most rapidly growing sectors of the world economy, and the success of
economic development is increasingly dependent on the ability of States to participate and compete in them.
In parallel with globalization continue to develop technological progress and economic integration in the
world who are pushing the state to adopt uniform global standards and behavior [6; 12].

We must recognize that in today's globalized state does not lose its sovereign status, its role and
importance of not weakening. The state's role becomes more important from the point of view of control
government resources allocated in an efficient private sector and non-governmental organizations.
Globalization leads to an increase in the participation of individuals in areas traditionally belonging only to
the sphere of public administration, and, accordingly, the development of private international law. Functions
of the state are concentrated mainly on the creation of a stable political climate, consistent and fair legal
framework conducive to a market economy, as well as the rationalization of public functions. Another
important element of the control and influence of state power in the international arena is getting involved in
the development of the key strategic areas of cooperation of the international community; and international
regulation, including regulation, and regulation is not associated with the creation of international law.

A solid foundation of multilateral governance capable of providing basic interests of the states in the
context of globalization is a comprehensive system of the United Nations. The objective process of
globalization is driven by the existence of modern international law and states as the primary subjects of
international law. Globalization does not lead to a limitation of state sovereignty. With globalization, the
state performance in the international and domestic spheres are increasingly carried out under the influence
of international legal factors and contributes to the emergence and development of international institutional
structures, policies which is influenced by the balance of forces of the States Parties.

The position of the states as the main subjects of international law is not changed due to globalization, it
is inseparable from notions such as independence and autonomy, as well as human rights, human values and
progress toward social goals. Objective character of globalization makes meaningless arguments on the fact
that its development and impact on sovereign states could be in a different form. States are usually interested
in adapting their national interests to the interests of the international community.

The main features of globalization is that this is an objective process, firstly, associated with complex
processes, which resulted in the national activities of the state are increasingly being carried out under the
influence of international factors, and secondly, gives rise to international institutional structures, policy
which is influenced by the balance of forces of member-States.

The position of the states as the main subjects of international law is not changed due to globalization, it
is inseparable from notions such as independence and autonomy, as well as human rights, human values and
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progress toward social goals. Objective character of globalization makes meaningless arguments on the fact
that its development and impact on sovereign states could be in a different form. States are usually interested
in adapting their national interests to the interests of the international community.

The main features of globalization is that this is an objective process, firstly, associated with complex
processes, which resulted in the national activities of the state are increasingly being carried out under the
influence of international factors, and secondly, gives rise to international institutional structures, policy
which is influenced by the balance of forces of member- States.

The process of globalization contributes to the development of the legal quality of supranationalism in
the activities of international organizations in connection with the search for the most effective international
legal solutions to public problems by means of a multilateral mechanism, given the fact that between the
Member States, except legal, there is objective inequality. At the same time, supranational in international
organizations is due to the principle of sovereign equality of States. International organization cannot create
rights inherent in sovereignty, because the nature of its power and authority of the state are different [7; 327].

Supranational international organizations to identify intra-organizational structure within an interna-
tional organization by, for example, broad powers or implied powers and implemented at the stage of the
aims and objectives set out in its memorandum of association. Supranational applicable to the rule of law, the
creation of which is under the authority of an international organization necessary to achieve its statutory
goals and objectives.

Quality supranationalism usually manifested in the activities of international organizations in the found-
ing documents which set broad competence to achieve the goals and objectives of the organization. It is the
sovereign government of the Member States, establish an international organization, determines what the
goals and objectives of the international organization to delegate and what is its powers vest, as well as clips
in its legislation, the possibility of laying a state of an international organization.

The emergence and development of the European Union is an example of a successful attempt to save
influence on the universal level of the same region in the context of globalization. According to the degree of
integration of the EU closer to a confederal form of legal devices regional association. The development of
the European Union is on the way to increase the number of powers of the central bodies of European inte-
gration in the areas of foreign policy and economy, as well as elements of supranationalism. Recognizing the
known features of the rights of European integration, we should agree that it is based on international public
law and is part of [8; 39].

Summarizing the above, we can draw the following conclusions. During the creation of the existing
multilateral system of the United Nations, whose charter is the basis of modern international law, develop-
ment planning as individual states and the international community are based on a completely different date
ideas. Modern technical possibilities of the globalizing world at the time were simply unthinkable. Despite
this, the existing international legal order continues to maintain inherent in the postwar period principles re-
lated primarily to the equality of States in the international community and mutual respect for state sover-
eignty. State sovereignty as a legal as an independent state continues to be a necessary condition for multilat-
eral cooperation among states.

The current crisis of international law is manifested mainly in its inability to effectively regulate the
modern international relations, that is, the inability to subdue their members a unified global legal order. The
main reason for this crisis — the contradiction between globalization and the absolution of the conciliation
nature of international law. Category of state sovereignty in the form in which it existed a hundred years ago,
may not correspond to the nature of current international relations, the main feature of which is the interde-
pendence of nations. Therefore, it is important to see in existing international law is gradually emerging
trends that suggest the birth of a radically new international legal system.

The nature of international law is transformed, as in modern reality it is meant to subjugate national
sovereignty to the common good. The main feature is a fundamentally new patterns of international law, the
nature of which conciliation is increasingly giving way imperative. Existing international law, in respect of
enforcement is obviously out of date and does not allow the international community to take effective and
mandatory measures to ensure compliance.

The state of contemporary international relations, the main feature of which — globalization and the as-
sociated growth of interdependence among nations, requires strengthening the mandatory principles of the
law. This in turn implies the recognition of naturally occurring conventional imperative principles, the revi-
sion of the hierarchy of sources of international law in favor of the resolutions of international organizations
and the judiciary, an effective system of collective sanctions and collective coercion. Most importantly, the
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necessary preconditions for this are already contained in the practice and theory of international law. It is
noteworthy that the greatest willingness to sacrifice their sovereignty in favor of common values show today
and the most developed democracies, demonstrating thus there is not weakness, but strength.
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Kahannany kargaibIHIaFbl MeMJIEKeTTEPAIH ereMeHiriHiH
XaJIbIKAPAJIBIK-KYKBIKTBIK acleKTijepi

Makaa opaifbiM FalbIMAAPIbIH HA3aphIH TaJall eTyNl MEMICKETTEPIIH ereMeH K TaKbIPhIObIHA apHAJIFaH.
ABTopiap acipece 01 6apIIbIK XaJbIKapallbIK KaybIMIACTBIKTAFbl ©3apa TOYCIIUTIKTIH apTy JKaFIaillapbIHbIH
Ka3ipri KaKeTTUIITiH TUIre THEK eTedi. MeMIIeKeTTiH kahaHaHysl MEH ereMeHIITiHIH apaKkaThlHACKl Ka3ipri
XaJIBIKApaJbIK KaTBIHACTAP/IBIH ©3EKTI MACeIeNIepiHiH OipiHe kaTtamapl. OMOeOan jKoHe aifMaKThIK MiHACTTEP Il
COTTI WISy MAaKCaThIMEH XaJbIKapaiblK YHbIMAapFa MEMIICKETTepIiH ©3iHIH OCTYpii KbI3METTepi MeH
KY3BIPETTePiH JKYKTEYMEH KOca JXYPETiH KapKbIHABI jkahaHgaHy jkoHE OeJICeHAlI MHTErpauisIbIK ypAici
XaJIbIKApabIK KaybIMIACTHIKTBIH JaMYBIHBIH alKbIH O€TasIbIChl OOJIBIT TaObLIAIbL.

E.K.Ky6ees, M.}FO.A6nakumoBa

Me:kayHapOIHO-IPABOBBIE ACTIEKTHI CYBEPEHUTETA IOCYAAPCTB
B YCJIOBHSIX IJ100a1U3aNA

Crathsl IOCBSIIEHA TEME CYBEpPEHHTETa TOCYAAPCTB, KOTOpasi TpeOyeT IMOCTOSTHHOTO BHUMAHHS UCCIIeI0BaTe-
neit. OcoOeHHO 3Ta HEOOXOJUMOCTD OIIYINAETCSI B COBPEMEHHOM MHUpE B YCIOBHSAX BO3PACTaromIel B3aHMO-
3aBHCHMOCTH BCET0 MEXIYHapoIHOro coobmecTsa. IloquepkHyTO, YTO COOTHOIEHUE ITI0OANU3ALUH U CyBe-
pPEHHUTETa rocy1apcTBa OTHOCUTCS K OJJHOM M3 KapAUHAIBHBIX MPOOIEM COBPEMEHHBIX MEXIYHAPOAHBIX OT-
HOIIEHUH. ABTOPBI IOKa3bIBAIOT, YTO MHTEHCUBHAS TI00anu3alus ¥ aKTUBHBIE HHTETPALIMOHHBIE MTPOLIECCHI,
COMNPOBOXKIAIOIINECS BO3JIOKEHHEM T'OCYJapCcTBAMU CBOUX TPAJUIMOHHBIX (QYHKIMI U MONTHOMOYHMI Ha Me-
JKTyHapOAHBIE OPTaHH3AIMHU C IO YCHENIHOTO PEIICHNST PErHOHATBHBIX U YHHBEPCAIBHBIX 3a/ad, CTaHO-
BSITCSL TEHJICHIIMEH Pa3BUTHUS MEXIyHAPOIHOTO COOOIIECTBA.
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IIpo6eMbl COBEPIIEHCTBOBAHHUSI CHCTEMbI MOATOTOBKH
IopuInYecKux kaapos B Ka3axcrane

B crarse paccmaTpuBaloTCsi OpraHN3alMOHHBIE U IIPABOBEIE MIPOOJICMBI CHCTEMBI ITOJTOTOBKH IOPHIMIECKIX
kanpoB B Ka3axcrane. ABTOpaMH creNaH aHaJIM3 JCHCTBYIONMIETO 3aKOHOJATEIbCTBA, PACKPHITHI €r0 MO3HU-
THUBHBIE CTOPOHBI M MMeIoIuecs: HenocTaTku. OCYIIECTBIICH TEOPEeTHYEeCKUH aHaiW3 OTHOLIEHWH B cdepe
MOATOTOBKH KaJpoB U ee ocobeHHocTel. [lokazaHEI TeopeTHdecKue IPOOIeMbl COBEPIICHCTBOBAHUS CHCTE-
MbI OATOTOBKH IOPUANYECKUX KaJpPOB M BBIABHHYTHI COOTBETCTBYIOIINE NpeuIokeHus. JaHa oneHka oOpa-
30BaTENIbHOI JICATEIBHOCTH BY30B, I'JIE BEACTCS IIOJIOTOBKA IOPUIMYECKHX KaapoB. Pa3paboTaHbl HaydHO
00OCHOBAaHHBIE TPEUIOKEHUS 110 COBEPIICHCTBOBAHHMIO JCHCTBYIOLIETO 3aKOHOAATENbCTBA M CHCTEMBI
yIpaBleHHs B 3TOH cdepe.

Kniouesvie cnosa: ropucnpyneHIys, roCyAapCTBEHHbIE OpPraHbl, ACHCTBYIOLIEE 3aKOHOAATEIbCTBO, MOATO-
TOBKA IOPHIHMYECKHUX KaJpOB, pedopma.

B 21 cromeTun ocraeTcs aKTyajabHBIM BBICKa3bIBaHHE M3BeCTHOrO duocoda d.Bakona: «...B Hacros-
niee BpeMsi SKOHOMHYECKOE OJarocOoCTOSIHUE CTpPaH HEMOCPEACTBEHHO 3aBHCUT OT COCTOSHHSA WX cdepbl
Haykd. TOJBKO T€ CTpaHbI, KOTOPBIE YIENSAIOT CePhe3HOC BHHUMAaHUE HAYYHBIM HCCICOBAHUIM, YCIIEITHO
OCBaWBAIOT HAYKOEMKHUE TEXHOJOTHH, MOOHIM3YIOT JIJIsl OTOTO JOCTATOYHO MOIIHBIC (PMHAHCOBBIC, HH(POP-
MAalMOHHBIE, MPOU3BOJCTBEHHBIC, MHTEIJICKTYyaJlbHbIE CPEACTBA, JIMAMPYIOT B COBPEMEHHOW IOJUTHKO-
H9KOHOMHYECKOH roHke. CTpaHbl, KOTOPBIE HE BBIIEPKUBAIOT TEMIIA TAKOTO COCTOSHHA (MIJIM BOOOIIE HE y4a-
CTBYIOT B HEM), OBICTPO IMOMAAIOT B TYIHKY» COINUAIBHOTO Pa3BUTHS U OOPEUCHBI BEYHO HIPaTh BTOPOCTE-
MIEHHYIO POJIb Ha MEXTyHapoJHOU apeHe» [1; 56].

Hayka n oOpazoBaHne paciupsitoT Kpyro3op COBpPEMEHHOTO YeJIOBEKa M MO3BOJISIIOT (POPMUPOBATE €T0
JTUYHOCTh. Posib Hayku W 00pa3oBaHMs B MOJICPHHU3AINK OOIIECTBA W TOCYJapCTBa BEJIHMKA, U JaHHBIA BO-
MpoC He HYXXJaeTcs B JUITHUX KoMMeHTapusx. OHaKo, Kak Mbl 3HaeM, cucTeMa o0pa3oBaHus U Hayku Ka-
3axcTaHa MEepEeKUBAET MEPUOJ MOACPHU3ALNH H, B CBOIO OYepelb, CO CTOPOHBI TOCYIapCTBa JEIaeTCsl MHO-
roe Juis YCIIeNTHOTO U CUCTEMHOT'O Tiepexo/ia 3Tol cdepbl Ha MUPOBBIC CTAaHIAPTHI. B HaydyHOM Kpyry B Te-
yenne 10 JIeT MpoJoInKaTCsl CIIOPHI O MEIeco00pPa3HOCTH MPOBOJUMBIX pe)OpM U Mepexoia Ha MexTyHa-
POIHBIE CTaHAAPTH TPEXYPOBHEBOTO 0oOpa3oBaHus OakaiaBp—Maructp—aokrop PhD. B atoit cBszu cpenn
YUEHBIX-IOPUCTOB U IOPHCTOB-IPAKTUKOB YacTO MOAHUMAETCS BOIIPOC O COBEPILICHCTBOBAHUU CHCTEMBI TIOA-
TOTOBKH FOPUINYECKUX KaJpoB. [IpU4rHON 3TOMY CTai BBITYCK KaJIPOB, MOJTYYAIONIMX HeKauecTBeHHOe 00-
pa3oBaHHe B OCHOBHOM IO 320YHOM MM IUCTaHIMOHHOHN Gopme o0ydeHus B By3ax, rae cocras I1IIC e co-
OTBETCTBYET TPEOOBAHUSIM HayYHOH OCTEIIEHEHHOCTH, MHBIM JIMIIEH3UOHHBIM TPeOOBaHUAM U T.I1.

CucreMa 00pa3oBaHus U HAYKH — OJIHA M3 BAKHBIX cep TOCYAapCcTBa, TIe 3a/ICHCTBOBAHA TIOYTH YeT-
BEpPTh HaceJeHUsl CTpaHbl. DYHKIHOHUPYIOT COTHH TOCYJAPCTBEHHBIX YYPEKICHUH, MPEINPUATHH TPU
MOH PK, neiictByroT pazinuynbsie (GOpMBI U BUABI 00pa30BaTENbHBIX OpraHU3alMid Ha KaKJOM M3 ypOBHEH
0o0pa3zoBaHMs, a TAaKXKe OpraHW3aluH, KypHupymoume cdepy odpasoBaHusi W Haykd. CyOBEKTHBIH cocCTaB
MPEICTaBICH KaK 00y4YalolMMHCs, TaK U paboTalolMe B qaHHOH cdepe. Pedopmbl B n1aHHOM 00J1aCTH 10-
POXIAIOT OCTPbIE TUCKYCCHH U BBI3BIBAIOT — MIMPOKUI 0OIIECTBeHHBINH pe3oHaHc. OcOOEHHO OCTpO pearu-
pyeT Ha pe)OpMBI M aKTHBHO YYacTBYET B MX peaji3aliu HaydyHoe coobuiecTBo. CBUIETENBCTBYIOT 3TOMY
oOpaineHue akajgeMukoB u mpodeccopos k Ipesunenty PK H.Hazap6aeBy, umesmiee mecto B 2010 1. Bo
BpeMst puHsITHs HOBOro 3akoHa PK «O Haykey», 4TO BBI3BAIO COOTBETCTBYIOIIYIO PEaKIMIO B OOIIECTBE U
rOCYJapCTBEHHBIC OPraHbl BHIHYKACHBI ObUIM B TEUEHHE CIEIYIOLIEro Toja oOCYKAaTh MPOEKT 3aKOHA B
pa3IMYHBIX Kpyrax. B pe3ymbTare 3TOro B MPOEKT 3aKOHA OBLIO BHECEHO MHOXKECTBO M3MEHEHHH M JIOTIOJN-
HEHUI.

B nanHoli cTaThe TIIAaHUPYETCS PACCMOTPETH PSA BOIPOCOB, KACAIOUIMXCS CUCTEMBI MOATOTOBKH IOpHU-
JUYECKUX KaJIpoB W HAYYHBIX paOOTHUKOB MO IOpUCTIPYACHUIMH. KOHEUHO ke, MOArOTOBKAa IOPHIUYECKUX
KaJJpOB UMEET CBOM CIeM(pUIECKUEe 0COOEHHOCTH, OJIHAKO aHAJIH3 MPABOBBIX ACIIEKTOB JAHHOW MPOOIEMBI
MOKa3bIBAET HECOBEPILICHCTBO Psiia HOPMATHBHO-TIPABOBBIX aKTOB, PETIIAMEHTUPYIOIIUX CUCTEMY MOATOTOB-

12 BecTHuk KaparaHguHckoro yHusepcureTa



I'Ipo6neMb| coBepLUeHCTBOBaAHNA CUCTEMDbI ...

KU KaJpOB B IEJIOM. JTO TOBOPUT O TOM, YTO HEKOTOPHIC OpraHU3aI[OHHBIC W TIPAaBOBBIC POOJIEMBI B CUC-
TeMe TIOATOTOBKH KaJIpOB CBOWCTBEHHBI HE TOJBHKO cepe MOJIrOTOBKU IOPUIUYECKUX KaJpOB, HO U B I[EJIOM
BCEM HAIpPaBJICHUAM MOJITOTOBKH CIIEIIUAIHACTOB.

AHanu3 CUCTEMBI MOATOTOBKU IOPUAMYECKUX KaapoB Kaszaxcrana ykaspiBaeT Ha psja mpoOiem, Hera-
THUBHO BJIHSIOMMX Ha Hee. OCTaHOBUMCS HA HEKOTOPBIX M3 HUX U IMOTMBITAEMCS MPEIOKUTH MyTH UX pelle-
HUSL.

Bo-nepguix, npednazaemcs yacecmouums yCio8us JUYEHIUPOGAHUSL YUeOHbIX 3a8edeHut, 00yuaruux
10pUCO8 (No8bicUMb MpPedOBAHUsL K TUYEHIUPOBAHUIO).

Kak HaM M3BECTHO, KpH3UC TTepexoqHoro nepuoaa 90-x To0B He MpoIe] MAMO U CHCTEMBI 00pa3oBa-
Hus. JleMOKpaTHYecKuil pexuM, HeCOBEpILIEHHAs 3aKOHOaTeNIbHast 6a3a MPOJIOKMIH ITyTh K MaCCOBOMY OT-
KPBITHIO YaCTHBIX BY30B. MHOTHE roCyAapCTBEHHBIE BY3bl ObLIN NMPUBATH3UPOBAHBI M MEPEIUIA B YACTHYIO
COOCTBEHHOCTb, B PE3yJIbTATe Yero oOpa3zoBaTeNbHas AeATEIbHOCTh CTaja HICTOYHUKOM aoxoxa. Hago otme-
TUTH, YTO MPUBATU3UPOBAINCH U TE€ BY3bl, KOTOPHIE OBLTH MPUOBUTEHBIMU U CTPATETUYECKH BRXKHBIMHE B TIO-
TOTOBKE KaJpOB I rocymapcTBa. KaapoBwlii MOTEHIMAN PsA/la YACTHBIX BY30B COCTOUT M3 YMHOBHHKOB,
MMEIONINX y4YCHBIE 3BaHUS, KOTOPBIE HE MOTYT BECTH TOJHOLECHHYIO MPENOAaBaTCIbCKYIO NEATEIBHOCTD,
MOCKOJIBKY 3aHSTHI Ha OCHOBHOW pabore. OUeBHIHO, YTO TaKOW PEXHMM OpraHu3alu paboThl B By3ax He
CHOCOOCTBYET MOJTHOIICHHOW MOJITOTOBKE CIICIIUAIIMCTOB.

B nacrosmiee BpeMst oOpa3zoBarenbHas ASITSILHOCTh IO FOPUIUIESCKUM CIICIIUAILHOCTSM BEeIETCS B 66
By3aX CTpaHBl, TOTJa KaKk B COBETCKOE BPEMsI BBITYCK CTYJEHTOB-IOPHCTOB OBLT BO3JIOKEH TOJBKO Ha TPHU
By3a. [Ipenmaraercs paspaborarh Oojiee )KECTKUE €IUHBIC TPEOOBAHMS K 00pa30BaTEIIbHBIM OpPTaHHU3AITHIM,
KOTOpBIC MMEIOT JIMIICH3UU Ha TperojiaBaHue oOydaromumMmcs B OakajgaBpuaTe U MarucTparype Mo CIHelu-
anpHOCTH «lOpucnpynenmus». [Ipexne Bcero, He0OOXOANMO YCTAHOBUTh MUHHUMAIBHYIO ITOPOTOBYIO IPO-
LEHTHYIO JT0J0 mTaTHBIX ocTenieHeHHBIX [II1C, B ToM 9mcie qoio yUYeHBIX-IOPUCTOB M3 OOIIETO KOJIUYeCT-
Ba octeneHeHHBIX [IT1C, onpenenuTh MHHUMAaIbHOE KOJMYECTBO CTYJCHTOB, OOYYAIOMIMXCS MO TPAHTY II0
OTHOIIICHUIO K 00yYaloNMMCs Ha IOTOBOPHOU ocHOBe. OTHUM M3 KPUTEPUEB OICHKH (haKyJIbTeTa WIH BY3a,
00yJaroImux IOPUCTOB, MOJDKEH OBITh ypoBeHb HayuHO# akTuBHOCTH [IIIC. Ilo maHHOMY BOIIPOCY YMECTHO
ObUTIO OBI CO3/1aTh PabO4yI0 TPYIIY M COTJIACOBAHHO ONPE/CIIUTh HA3BAHHKIC BBINIE CIMHBIC TPEOOBAHMUS,
KOTOpBIC Jajii OBl BO3MOXHOCTh TIOBBICUTH KaueCTBEHHBIN YPOBEHb HAYYHO-TIEJIATOTMYECKOTO COCTaBa U
MaTepHUaIbHO-TEXHIYECKOE MOJIOKEHNE YIeOHOTO 3aBeICHUSI.

Bo-emopuix, npeonazaemcs ycosepuieHcmeosams MeXaHUusM NpPOXOHCOeHUs NPOU3BOOCMEEHHOU U
NpeOOUNIOMHOU NPAKMUKU CIYOeHmo8 no cheyuarvrocmu «FOpucnpyoenyus». B cBsi3u ¢ TeMm, 4TO MOCTY-
MaeT MHOTO HapeKaHWH M 3aMeYaHuil 0T paboToIaTesNeil o MOBOIY OTCYTCTBHUS Y BBIITYCKHUKOB COOTBETCT-
BYIOIIMX HABBIKOB IO BEICHUIO JIEIOMPOU3BOACTBA, COCTABICHHIO MPOIIECCYyaTbHBIX JOKYMEHTOB, a TAaKKe
TICUXOJIOTHYECKON HEMOATOTOBICHHOCTH K CBOCH MpodecCHOHANBHON paboTe, HEoOXoauMo pa3paboTarth
HOPMAaTHUBHO-TIPABOBYIO 0a3y MO MPOXOXICHUIO TMPAKTUKH CTYACHTOB B MPAaBOOXPAHHUTEIBHBIX OPraHaXx.
B maHHOM ciydae MOKHO NMPHOETHYTh K HEMENKOMY ONBITY. Hampumep, B repMaHCKONW 00pa3oBaTEIbHON
CHCTEME IMPaKTHYeCKOoe 0O0pa3oBaHHUE IJIUTCA JIBA TOZA, BO BPeMsl KOTOPOTO OOyYalOMIMICA MPOXOIUT CTa-
KUPOBKY. B TeueHHe 3TOro BpeMeHH BBITYCKHUK OakallaBpHaTa Mociie y4eObl TOJMKESH MPOUTH 00sS3aTeNb-
HYIO CTOKHUPOBKY B psilie yUpeKIeHUN (5 MecsAIeB — B CyJle 0 TPaXXAAaHCKUM JiellaM, 3 Mecsiia — B TIPOKY-
paType Wi cyJie IO YTOJOBHBIM JieaM, 3 Mecslia — B aJIMUHUCTPATHBHBIX opraHax, 10 MecsmeB y agBoka-
Ta, 3 Mecsilia — B M30UPATEIbHBIX OpraHax). 3a BpeMs CTaXKHPOBKH BBITYCKHUKH MOTYYA0T Pa3HOOOpa3HbIC
MPaKTUYECKUE HABBIKU. J[JI1 3TOTO UM MPENOCTABIEHBI JOCTATOYHO MIUPOKUE MTPaBa — HANpUMEp, 00y4aro-
IIHecss MOTYT MPUCYTCTBOBATh B COBEIIATEIILHOW KOMHATE TIPU BBIHECEHUH CYJeOHOTO pelieHus. JTo crie-
[UAIBHO PErJIaMCHTUPOBAHO B 3aKOHE O CYJI0yCTpoicTBe. 10 OKOHYaHMM CTaXKUPOBKY BBITYCKHUKH TTOITY-
YarOT YJAOCTOBEPCHHE O TPOXOXKICHUHM CTOKUPOBKH B KAXKJIOM W3 TEPCUYHCICHHBIX BHINIE YUYPEKICHUM.
B ynocTtoBepeHnax oTMedaroTcsl cofepKaHue CTAXHUPOBKU M JOCTIXKEHHUS cTaxkepa. M rmaBHOe, rocymapceT-
BEHHBIE DK3aMEHBI Y BBHIITYCKHUKOB MPUHUMAIOTCS OPraHaMH IOCTHIIMHA COOTBETCTBYIOIINX 3E€METb.

B nanHoM cityuae mpediacaemcs Ha ypoeHe HOPMAMUBHBIX AKMOE IPEAYCMOTPETh MPaBOBBIE HOPMBI,
KOTOpBIE 00S3bIBaNIM ObI MECTHBIE MCIIOTHUTENBHBIE U TPABOOXPAHUTENBHBIE OPTaHbl AKTUBHO y4acTBOBATh
B OpraHU3alui NPOXOXKIEHHS NMPAKTUKH BBITyCKHUKaMHU-IopucTamMu. HeoOXxommmMo Takke yBENWYHUTH JIJTH-
TEIHHOCTh MPOXOXKJICHUS MPAKTUKHU, C YKa3aHUEM KOHKPETHBIX CPOKOB M 0a3 MPOXOXKIECHUS B COOTBETCT-
BYIOIIMX OpraHax. TakuM oOpa3oM, HEOOXOAMMO BBIPA0OTATh MEXaHHM3M, KOTOPBIH OBl J1al BO3MOXKHOCTH
KaueCTBEHHO OPTaHW30BATh IMPOXOXKICHNE MMPAKTHKH C BO3ZMOXKHOCTBIO TaJIbHEHUIIIETO TPYAOYCTPOHCTBA BhI-
ITyCKHUKOB, TOOUBIIMXCS HAWITYYIIIUX YCIIEXOB.
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C.K.AmangblikoBa, b.O.AnTbiHOacoB

B memnsix ¢opmupoBaHUs peaqbHOrO COTPYIHHYECTBA MEXIY pabOToaTelnsIMu U IOpUAMYecKuMu ¢a-
KYJIETETAMHU BY30B NPEONd2aencs 4acmsp HeKOmopbix Kageop (axyivmema, HAPUMeEp YTOJOBHOTO IpaBa,
YTOJIOBHO-TIPOIECCYATBHOTO TIPaBa, TPaKIAHCKOTO, TPakJIaHCKO-IIPOIECCYAIbHOTO TpaBa M T.I., OTKPHITH
B CAMHX MPaBOOXPAaHUTEIBHBIX M CYyIE€OHBIX OpraHax, ¢ TeM YTOOBI CTYAEHTBHI MOTJIM UMETh BO3MOXKHOCTH
JIOCTyIa Ha MECTO MPAKTHKH B JIF000€ BpeMs yueOHOro rojja. ITo MOMOXKET CTYICHTaM MPHOOpeTaTh Mpak-
TUYEeCKHE HABBIKH, UMETh HETIOCPECTBEHHBIN HOCTYI K MPAaKTUYECKUM MaTepHajaM IPH HaIHCaHUU Kypco-
BBIX U JAUIUIOMHBIX pa0oT. [laHHas cuctemMa MOArOoTOBKH KagpoB 3(p(QeKTUBHO U pe3yNbTaTUBHO MIPUMEHSICT-
sl B CUCTEME MEAMLIMHCKOTO 00pa30BaHusl CTPaHBI.

B-mpemvux, nHeobxooumo paspabomamv mexanusm pacnpeoeinenus @uinyckHuxos. Kak mokaspIBaeT
odurmanpHas CTaTUCTUKA MO BBITYCKY IOPUCTOB, KKIBIA T'OJ MO PECcHyOJIMKe 3aKaHYMBaIOT By3 Ooiiee
20 000 ctyneHtoB. HpIHEmHAA cTaTUCTHKA MO UX TPYAOYCTPOMCTBY OCTaBISET XKENATh Jy4IIEero. 3HA4M-
TEIHHOE KOJIMYECTBO BBITYCKHUKOB HE TPYAOYCTPAMBAIOTCS IO CBOEH crenuanbHOCTH. Ha 3T0 ecTh MHOTO
Pa3IMYHBIX MPUYMH: KTO-TO HE MMEET JOCTAaTOYHBIX 3HAHUH (yUWIICS Ha 320YHOM HIIM TUCTAHIIMOHHOM OT-
JIEJIEHNH), Y MHOTHX HET COOTBETCTBYIOIIETO CTa)ka pabOThl, MHOT/A MPEoyCMaTpPUBAETCS YCIIOKHEHHAs
npolenypa mpueMa Ha pabdoTy B T€ WK HUHBIE MPaBOOXPAHUTENBHBIC OPTaHbl, TPEOYeTCsl CTaXK TOCyAapcT-
BEHHOU CITy>KOBI, ApyTHe HE NMEIOT BO3MOXXHOCTH padOTaTh 3a HEOONBIIYIO 3apaboTHYIO IIIaTy, MOCKOIBKY
HEOOXOIMMO COAEPKaTh CEMbIO (HE CEKPET, YTO ISl HAUMHAIOIIUX COTPYIHHUKOB 3apa0OoTHas IiaTa HEBBI-
cokasi), 1 T.1l. TakuMm 00pa3oM, BEICBEUHBAETCSI KOMIUIEKC MPOOJieM, KOTOpble HEOOXOAMMO pelarb, YTOObI
BBIIYCKHUKH IOPUAMYECKUX BY30B CO CTATyCOM «MOJIO/ION CTIEIIUAIHCT MOTJIH OBITh TPYIOYCTPOEHBI.

ITo moBoIy AMCTAHIIMOHHOTO O0yUYEHHUS B TIOJATOTOBKE IOPHCTOB POCCHMCKHIN YUCHBIA M dKCIIEPT pado-
Yell TPpyNmbl MO0 COBEPIISHCTBOBAHMIO CHUCTEMBbI IOATOTOBKH IOPUAMYECKHX KaapoB mpH llpaButennctse
Poccuiickoii ®eneparnu C.M.1laxpaii nuiier cienyroimee: «5 cunTar AUCTAaHIMOHHYIO (HOpMY O0ydeHHUs
MPU TIOJTYYSHHUHN BBICIIIETO IOPUINIECKOro o0pa3zoBaHus npodananueil. CTaTh FOPUCTOM Ha PACCTOSHUH He-
BO3MOXHO. JlMCTaHIMOHHOE OOydeHHe sBIsieTCs (OpPMOI BHIKAUYMBAHMS JCHET M3 POJHUTENEH, a TaKkKe
U3 JIOJICH, KOTOPBIE MPHIIUIM 32 BTOPBIM BBICIINM 00pazoBanreM. OJHAKO 51 OTHIOAb HE MpeJiaraio ymnpasi-
HUThH JIUCTAHIMOHHYIO GopMy oOyueHHs. S cunTaro, 4To pemeHneM MpodlIeMbl 3/1eCh JOJDKEH ObITh HE 3a-
npeT AUCTAaHIMOHHOTO 0Opa30BaHMs, a HaXOXKICHWE HUILU AJISi 3TOro oOpazoBaHus». HeoOxomumo oTme-
TUTh, YTO 3HAYUTEIHLHOE KOJUYECTBO BBHITYCKHUKOB IOPHIMUECKUX BY30B 3aKaHUMBAIOT 3a0YHOE M JHCTaH-
[IMOHHOE OT/EJICHHS, U, KOHEYHO K€, B OCHOBHOM B YAaCTHBIX U PETHOHAIBHBIX By3aX.

IIpemmaraercs gepes MOH PK Brritt ¢ npemioxenuem Ha I[IpaButensctBo PK mo TpymoycTpoiicTBy
BBIIYCKHUKOB IOPHIMYECKUX (aKyIbTeTOB. J[aHHBII BOMpPOC MOXHO OTpEryJupoBaTh Ha ypoBHe IlpaBu-
TEJIHCTBA, COTJIACOBATH C IPYTMMH MHUHHCTEPCTBAMH U BelOMCTBaMH. HeoOxommmo omnpenenuTh, Kakue op-
TaHbl, B KAKOM KOJIMYECTBE €KErOHO MOTYT TPYAOYCTPOUTH BRIITYCKHUKOB-IOPHUCTOB. B CBOE BpeMs JaHHBIH
Bonpoc Ob1 MHUIMKUPOBaH ObIBIIMM MHHUCTpOM b.T.KymarymnoBeiM. OgHAaKO MO pa3inuYHBIM MPUYHHAM
BOIPOC OCTaJCsl HepaspemeHHbIM. OCOOCHHO 3TO KacaeTcs BBITYCKHHUKOB, MONYYUBIIUX OOpa3OBaHUE
10 TOCY/IapPCTBEHHOMY T'PaHTY, T.€. Ha KOTOPBIX TOCYIapCTBO BBIETHIIIO COOTBETCTBYIOIINE cpencTBa. 1 Ml
oJIaraeM, 4TO OHU JOJDKHBI OTPad0TaTh HIMEHHO TaM, TJE OCTPO TPeOYIOTCS OJ0OHOTO PO/ia CIIEIIHATHICTHI.
3TO MOTyT OBITH W CEJIbCKUE PAaHOHBI, I7Ie 0CO00 CTOMT BOINPOC O HEOOXOIUMOCTH BBICOKOKAUYECTBEHHBIX
CHEIMATNCTOB.

B-uemeepmuix, mpebyemcs nocuueckasn u nocied08amenbHas CUCHeMA HOO20MOBKU HAYYHbIX KAOPO8.

CymecTByeT psag npodiiem:

a) 31ech cTOoUT 0c000 OTMETUTH HEOOXOIUMOCTH COOIIOIEHHSI OCHOBHOTO IPUHIMIIA TOCYIAPCTBEHHOM
TIOJIUTHKYU B 00J1aCTH 00pa30BaHUs, KOTOPBIM COTIacCHO 3aKOHY 00 00pa30BaHUU MPEIIOIaracT «HETPEPhIB-
HOCTh TIpolecca oOpa3oBaHMsI, OOECHEUMBAIOLIETO MPEEMCTBEHHOCTh €ro ypoBHeW» (1. 7 cT.3 3akoHa
«O06 obOpazoBannn»). B Hacrosmiee Bpemss B MaructpaTypy W Joktopantypy PhD mo cneumansHOCTH
«fOpucnpyaeHius» MOCTYNMalOT BBITYCKHUKH, WMeEIoIIre 0a30Boe 0Opa3oBaHHWE MO APYTUM CHEIHaIbHO-
ctsiM. TakuM 00pa3oM, BBITYCKHUKH OaKanaBpuara 1o CHelUaIbHOCTH «DKOHOMUKaY, « MHpOpManoHHbIe
TEXHOJIOTHMY, Naxke «BHOTEeXHONIOTH U Ap. MOTYT 00y4aThCcsl B MarucTpaType 1o crenuaibHoctu «HOpuc-
MpyAeHIuss». MarucTpaHnTsl, He UMelole 6a30BOro 00pa3oBaHMs, HIMEIOT OYeHb ciaboe MpencTaBIeHne O
KaTeroprajbHOM arnmapaTre IpUINIEeCKON HayKH, II0X0 OPUEHTHPYIOTCS B ONpEACTEHUSIX MOHATHH U Tep-
MHUHOB IOpHUINYECKON HayKH, HE TOBOPS YK€ O HaBbIKaxX HANHMCAHMs HAYYHBIX CTaTe€ll U MarucCTEpPCKOW JHc-
cepTaluy 1o IPUCITPYACHLINH.

JanHast cuTyarusi BO3HHKIIA W3-3a Mpo0era, MMeromerocss B THIOBBIX MpaBWiIax MpreMa Ha oOydeHue
B OpraHU3alMAX 00pa30BaHUs, PEANHU3YIOINX MPOoQecCHOHANbHBIE YIeOHBIE MPOrPaMMBbl MTOCIEBY30BCKOTO
o0pazoBanus, yrBepxkaAcHHbIX [locTranoBneHnem IlpaBurensctBa PK ot 19 ssuBaps 2012 r. [Tyskt 8 nanHbIX
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I'Ipo6neMb| coBepLUeHCTBOBaAHNA CUCTEMDbI ...

[IpaBun rnacur: «B Marucrparypy, pe3suICHTYPY U aIbIOHKTYPY IPUHUMAIOTCS JIUIA, OCBOUBIIHE TIpOdec-
CHOHAJbHBIE y4eOHBbIE MPOTPAMMBI BBICHIETO OOpa3oBaHUS». 10 €CTb B MarucTpaTrypy IO IOPHIUYECKON
CHETMaTFHOCTH MOTYT IOCTYIaTh JIUIA, KOTOPhIE OCBOWJIM JIOOYIO CHEIHaJbHOCTh MO 00pa3oBaTeNbHOMN
nporpamme «bakanaspy.

B smoii céazu npednraecaemcs TONOTHUTH JAHHBIN MMyHKT CIEIYIOMNM cojepxanueM: «B marucrpary-
Py, PE3UACHTYPY U aAbIOHKTYPY IPUHUMAIOTCS JIMIA, OCBOMBINKE MPO(ecCHOHANbHbIE Y4eOHBIE MPOrpam-
MBI BBICILIETO O0Opa3oBaHUsl no coomeemcmsyoueli cneyuanrbHocmuy. 1Ipy MOCTYIIIeHUN B TOKTOPaHTYpPY
TaK)Ke HEOOXOAUMO MPUMEHUTH TIOJJ00HBIC TIPaBUJIA.

0) B moarotoBke RpUIMUECKUX KaAPOB IO 00pa3oBaTebHOM nmporpamMMe PhD mokTopaHTyphl HMESTCS
akTyanbHas mpoOiieMa. Kak mokasplBacT MpaKkTHKa, HEKOTOpas 4acTh BBIMTYCKHUKOB IO mporpamme PhD
JIOKTOPAHTYPHI TIOCTIE 3aBEPIICHUS YIeObl OTIACT MPEANOUYTCHHE paboTe B TOCYAapCTBCHHBIX U MPaBOOXpa-
HUTETBHBIX OpraHax, He BCEerJa OCTaloTcs padoTaTh B HAyYHO-IleAarorndeckoi chepe. Bosnukaer Bompoc:
JUTS 9€TO M B KaKHUX LEJISIX TOTOBMIIMCH 3TH KaAphl? B mensx ¢hopMupoBaHus BEICOKOKBATH(UITUPOBAHHOTO
MOTEHIIMAIA HAYYHBIX KaJpOB By3a HEOOXOJMMO HA HOPMATHUBHO-IIPABOBOM YPOBHE 3aKPEIUTh: BBITYCKHH-
KOB JIOKTOPaHTYphI 00s3aTh HE MEHEEe IATH JIET 0TpaboTaTh B By3e, Tle oO0ydanuchk. Ecau mokTopaHT 00y-
qaJcs 10 IeJIeBOMY Ha3HauYeHHUI0, TO OH JOJDKEH 0TpadoTaTh MUHUMAJIBHBIA CPOK B TOM By3e, OTKyna ObLI
OTIIpaBJICH Ha yueOy. B HacTosIee Bpems MOJOOHBIM ITyTEM pa3pelieH BOMPOC C O0YJAOIUMUCS TI0 TPO-
rpamme «bomamaky.

IIpemmaraercs BHecTn nomnonHeHue B Ilocranosienue [lpaBurensctBa PecnyOmmku Kazaxcran ot 19
ssaBaps 2012 1. Ne 109 «O06 yrBepxaecHur THIOBBIX MTPaBUII IIpHeMa Ha 00y4YeHHE B OpraHu3aliu 00pa3oBa-
HUSl, peaTu3yroInre nMpo(ecCuoHaIbHbIE yUeOHBIE MPOTPaMMBI ITOCIEBY30BCKOTO 00pa30BaHUS CIEAYIOIIC-
ro coxepkanusi: «llocie okoOHUaHUA yuebbl 8bINYCKHUKU NO 00pA308amMenbHOL NPOZPAMME OOKIMOPAHMYpa
PhD o6sa3anvr ompabomams 5 nem 6 8y3e unu HAyuHOU OP2aHU3AYUU 8 Kaiecmee OCHOBHO20 MeCma pabo-
mol. B cnyuae oOyyenus no yeieeomy epanmy GblnyCKHUK 0053yemcs ompabomams 5 1em 6 mou opeanusa-
Yuu, Komopas e2o Hanpagula Ha y4eoy.

B) B HacTosmee BpeMs HaOMIOAaeTCsl TEHISHIHS, 3aKIII0YAIONIAsCs B TOM, YTO BRITYCKHUKH MarucTpa-
TYpHBI, HE UMes HAyIHO-TIEarornieckoro cTaxa, 6e3 orpaHMueHUN MocTynatoT B foktopantypy PhD. Taxxke
MOCTYMNArOT B IOKTOpaHTypy PhD mpencraButeny rocy1apcTBEHHBIX OPTraHOB MM YaCTHBIX CTPYKTYP, KOTO-
pBIe TAJIEKH OT HayKH, BCIEICTBHE 4ero B JoktopaHtype PhD oOyuaroTcs BUepaniHue MarucTpaHThl M YH-
HOBHHKH HU3KOTO PaHra, KOTOPbIE HE TOTOBHI 3aHUMAThCSI CEPhE3HOI HaYyYHO-HCCIIET0BATENIbCKON padoTOi.
Kak mokaspIiBaeT mpakTuKa, IMEHHO 3Ta KaTeropus JokropaHToB PhD He ycmeBaeT 3allMTUTHCS WK TIO
OKOHYAHWH OO0YUICHHS YXOIUT Ha IPAKTHIECKYIO padoTy.

B nensx popMupoBaHus CTaOHIBHOCTH HAyYHO-TIEAATOTMYECKON Cpefibl, & TAKXKe BBIPAOOTKU HAYYHO-
HCCIICIOBATEIBCKUX HABBIKOB YV OYAYIIUX YUYCHBIX-IOPUCTOB npediacaemcs eHecmu 0onoiHerue B THIIOBbIC
MpaBuWiia MpreMa Ha OOyYeHHEe B OpraHu3alliyl 00pa30BaHUS, pealn3yronue MpodeCCHOHAIBHBIC YIeOHBIC
MPOrpaMMBI TTOCJIEBY30BCKOTO OOPa30BaHMs, CIEAYIONIETO COmepKaHus: «B doxmopawmypy PhD mozym
NOCMYname auya, umeroujue OUnIOM MAa2ucmpa no COOMeemcmayioujeli CReyudibHOCIU U CIAXC HAYYHO-
nedazozuueckol desmenvHocmu He menee mpex nemy. 1logoOHOTo0 poma MpaBOBBIE phIYard BO3AEHCTBUS
nMeroTcs B mporpamme «bomamaky.

r) Kak Ham u3BecTHO, AEHCTBYIONIEE 3aKOHOJATENILCTBO B cpepe MOCIEBY30BCKOTO 00Pa30BaHUSI UMEET
npobenkl. Ha ceromusanii nens B KazaxcraHe 3aKpbUId BCE TUCCEPTAIMOHHBIC COBETHI 110 3aIUTE KaHIH-
JATCKUX U IOKTOPCKUX JUCCEPTAIHid, BMECTO HUX pa0OTaIOT AUCCEPTAMOHHBIE COBETHI 110 3aIUTE JTOKTOP-
ckoit muccepranuu PhD, koropeie GyHKIMOHUPYIOT, B JIyYIIIEM CIydae, 9yTh OOJIBIIE 6 MECSIeB U3-3a Opra-
HU3aIMOHHEIX BOMPOCOB. Eciu paHbIle Mo I0pUCTIPY/ICHINH 110 PA3IMYHBIM OTPACIISIM FOPUIUICCKON HAyKH
JEHCTBOBAN Psifl IUCCEPTAIMOHHBIX COBETOB, M KXKIBIH U3 HUX pa3 B MECSI] IIPOBOJIWII 110 JIBA 3aCEIaHUS 110
3aIUTe AUCCEPTAIUil, TO ceiiuac KOJMUECTBO 3AIIUIIAIOIINXCS COKPATIIIOCh B IECATKH pa3. Takoe moioxe-
HUE JIeT SBHO He o0ecrednBaeT NoTpeOHOCTH IOPUANYECKON HAYKH B HAYYHBIX Kaapax U HE JAeT MOJHOIICH-
HO pa3BHBAThCS OTCUCCTBEHHOW IOPUIMYECKON HayKe. 37eCh HEOOXOIUMO YYECTh, UTO IUIATHOE OOYyYeHUE
o mporpamme JokrtopaHtypsl PhD He mpemycMotpeno. B cuiy yka3aHHBIX BBIIIE OOCTOSTENLCTB OCTPO
OIIyIIIAeTCsI HEXBAaTKa MOJIOJABIX YYEHBIX, YTO HETAaTHMBHO CKAa3bIBAETCS HAa MOATOTOBKE HAYYHBIX KaJpOB U
YK€ OTpaXkaeTcs Ha MPOLIECCEe CTaPeHUs HAyYHBIX KaspoB u B menom I[I1C.

IIpeonacaemces ysenuuums KOIMIECTBO BBIACTSEMBIX TPAHTOB 1O JIokTopaHType PhD B Heckoibko pa3
1 00eClevnTh CTAOWIBHYI0 pa0OTy MUCCEPTAI[MOHHBIX COBETOB. 371€Ch HEOOXOIUMO TEPECMOTPETh IMO/13a-
KOHHBIE aKThl, PETYIUPYIOMINE JeSTENFHOCTh ANCCEPTAMOHHBIX COBETOB, M MPAaBMJIA IPUCBOCHUS YIEHBIX
CTEreHEH U 3BaHUM.

Cepus «[lMpaBox». Ne 2(78)/2015 15



C.K.AmangblikoBa, b.O.AnTbiHOacoB

n) Crenyromeii BecbMa Ba)KHOW IMPOOJIEMOM B MOATOTOBKE IOPUINYECKUX KaIpOB SIBISICTCS MACCHB-
HOCTHb Hay4YHO-HCCJICJIOBATEIHCKOW JIEATSILHOCTH HBIHCIIHUX KaHIWIATOB FOPUAMYECKUX HayK. B coBeT-
CKUU TEepHOJ] HayyHas CTEIICHb U 3BaHME ObUIM OJHOMN M3 BECKHX MOTHBAIMN B aKTUBU3AIlUU HAYYHOW Jes-
TEJIHHOCTH TPEToIaBaTeNIe, HO B CBS3U C yNpa3gHEHUEM TPAIUIIMOHHON TOKTOPAHTYpPHI HBIHEITHUE KaH !~
JaThl B OOJIBIIMHCTBE CBOEM IIEPECTAlld 3aHMMATHCS HAYKOHM, HE BHIAT MEPCHEKTHB B 3aHATHSAX HAYYHO-
HCCIIEIOBATEIBCKON JITNTENbHOCTHIO, YTO OBIIIO OTMEUEHO SKCIIEPTaMU B 00JIaCTH 00pa30BaHMUs.

TpamuiionHas cucTeMa 1O MOJArOTOBKE HAYYHBIX KaJpPOB, XOTh U UMEJa ONPEJICICHHBIC HEAOCTATKH,
HO TOTOBWJIA BEICIIIYIO CTEIIEHh — JIOKTOPOB HAYK, YTO Ha MOCTOSHHON OCHOBE IOTOJHSIIA PSIIBI BBICOKO-
KBTM(DUIIUPOBAHHBIX yUeHBIX. M3-32 pe3Koro moBOpOTa B MOJMTUKE TOCYAAPCTBA B chepe MOArOTOBKH Ha-
YYHBIX KaJIpOB THICSIYM KaHIUIATOB HAYK YK€ IATHIA ToJl OC3ACUCTBYIOT U HE MOTHBHUPOBAHBI HAa 3aHSATHC
Hay4YHBIMU HCCIIEZIOBAHUSIMHU.

B nemsx aktuBu3arnuu HaydHou nesrensHocTH [ITIC npeonacaemces enedpums cucmemy xaburumayuil.

Xabunurarus, wim radunutanus (habilitation, ot nat. habilis — criOCOOHBIN, MPUTOIHBIN), — B HEKO-
TOPBIX €BPOMEUCKHUX U a3MAaTCKUX CTpaHax IMPOIeAypa IMOTYYCHHUS BBICIICH aKaIeMUYeCKON KBaTU(UKAIUH,
cnenyrotel mocne yu€Holt crenenu gpokropa PhD. Tlocie mpoxoxkaeHus mporeaypsl XaOUIUTAIUN TPETCH-
JICHTY TPUCBaWBaETCsd THUTYJ XaOWJIMTUPOBAHHOTO JokTOpa (nat. doctorhabilitatus, Dr. habil.), koTopbid
na€T MpaBo Ha 3aHATHE MPOQPECCOPCKOH JOIKHOCTHA B YHUBEpcUTeTe. [Ipu 3TOM TUTYN XaOMIMTHPOBAHHOTO
JIOKTOpa COOTBETCTBYET TPAJAULIMOHHON CTEMIEHHN TOKTOPa HayK.

Xabumurarus cymectByeT Bo Opantun (Habilitation a dirigerdesrecherches), lllBeimapun, I'epmannu
(Priv. -Doz. wwmm Dr.habil.), Asctpun (npexae — Univ. -Doz., cetiuac —Priv. -Doz.), Jlanun, bonrapum,
[onbwe (dr hab.), lopryranum (Agregagdo), serun u @uunsaaun (Docent, Doc.), Yexun (Docent),
Benrpuu (Dr. habil.), CnoBakun, CnoBenuu, Jlateuu, Monnasuu (Doctorhabilitat).

[Ipouenypa xabuauranuu B pa3HbIX CTpaHaX MPOUCXOIUT MO-pa3HoMy. B crpanax 3amamnoit EBporist
MPEeIMETOM PELICH3UPOBAHUS OIMOHCHTOB SBIISETCS HE JHUCCEpTallMOHHAs pabota, kortopas B CHI mpen-
CTaBIsIeT COOOM PYKOIUCH, TyOJMPYIONIYIO TaK HA3bIBAEMYIO «JIOKTOPCKYIO MOHOTpaduio», a Bcs paboTa
y4€HOTO B 1eNIoM. B oTiin4me ot cTeneHu MoKTopa GUiocopuu NpUCyKIeHHE CTeNIeHH XaOWIMTUPOBAHHOTO
TOKTOpa He TpeOyeT MOATOTOBKM W 3alUTHI AMCCEPTALH, HO HEOOXOIMMO BBITIOJHEHHUE OPYTUX YCIOBHN
(myOnmMKanuys COMUIHBIX HAYYHBIX CTaTel U MOHOTpaduii, TOJArOTOBKA HAYYHOTO JOKIIAa U T.1I.).

WHCTUTYT XaOWIMTAIIMM MOXET BBICTYIIUTh B KaUECTBE CTUMYJUPYIONIETO (hakTopa B Pa3BUTHH YHU-
BEPCUTETCKON Hayku. [lymMaercs, YTO MHCTHTYT XaOWJIMTAIIMH JAaCT BO3MOXKHOCTH «IIPOCHYTHCS» THICSYaM
KaHJIUJATOB HAYK U CIBUHYTh C MECTa YHUBEPCUTETCKYIO HayKy. [Ipy XaOmiuTanuu mpeagaraeTcs YIuThi-
BaTh HE TOJILKO JIOKTOPCKYIO JMCCEPTAIHIO, HO M BCIO HAyYHO-TIEJArOTHUECKYI0 PadoTy YIEHOTO B IIETIOM,
BKJIIOYAsl HAYYHbIE ITyOIMKaIMH, KOTOPBIE OIICHUBAIOTCS COTJIACHO MPHHATOW CHCTeMe NMyHKTAaIluH, Meaaro-
THYECKYIO JCATEIBHOCT (M3aHnue yIeOHBIX IMOCOOW W MOATOTOBKY JICKITMOHHBIX KypCOB) W OpraHU3aIlH-
OHHYI0 paboTy B cepe HayKu (y4acTHE B MEXKAYHAPOIHBIX HAyYHBIX OPraHU3ALUAX, PYKOBOJICTBO Hayd-
HBIMH TTPOSKTaMH | T.I1.).

WHcTuTyT XaOunuranmu ObLT OTMEYeH B crarthe akamemuka A.H.HwicanOaeBa u mpodeccopa
C.®.Ynapuesa «[IpoGieMbl pehopMUPOBaHUS CHCTEMBI MOJTOTOBKH M aTTECTALMU HAYYHBIX KaJPOB» €IS
B 2005 r. OmHaKko B TO BpeMs IHUCCEPTAITMOHHBIE COBETHI padOTald W TPAJAMIIMOHHBIX TOKTOPOB HAYK €IS
rotoBuwn (go 1 stBaps 2011 r.), mo3TOMy HEOOXOOMMOCTH B MHCTUTYTE XaOWnuTauuu He Obuto. Taxoke
B JJAHHOM cTaThe NuIeTcs: «bhIBIIast coBeTcKasi CHCTeMa MOJATOTOBKH HAYYHBIX U HAYYHO-TIEar OTHYECKUX
KaJIpOB JieJiajia aKIeHT He CTOJIEKO Ha MOJATOTOBKY HCCIEIOBaTeNeH, CKOJILKO Ha TOJATOTOBKY Juccepmayutl,
cmpemsiCh MAKCUMATbHO NOOHAMb (DOPMATbHBIE MPeb0B8atUs UMEHHO K Juccepmayui, ee pelieH3uPOBaHUIO,
HEPEJIKO 3aKPBITOMY, d He K YPOSHIO NOO20MOBIeHHOCIU 0)y0yueco HayuHo2o pabomuuxa u nedazoea. Jluc-
cepTais co BpeMEeHeM IPEeBpaTHIach B HEKOE CaMOI0OCTaTOYHOE OCHOBAHUE JJIsi IIPUCBOCHUS YUCHOH CTe-
MIEHU C TPYIHO MPOBEPSIEMBIM JIMYHBIM YYaCTHEM B €€ ITOJATOTOBKE COMCKATENS, YTO BIIOJHE COOTBETCTBOBA-
JI0 UHTEepecaM TeX, KTO JJISl TOCTHIKEHHS yUYEeHON CTENEHN MMeEN BO3MOXKHOCTH MOOHMITM30BAaTh TPYA APYTUX
JOJIeH 3a cueT (PMHAHCOBBIX WM OIOPOKpaTHYEeCKHX pecypcoB. OTCIOa MOPOi U MPOTUBOpEYHE, KOT/Ia Ka-
3aJ10Cch OBl MPEKPACHYIO AUCCEPTAINIO 3aIIMINA HeTOCTaTOYHO 00pa30BaHHBIN W HEIOCTATOYHO MOATOTOB-
JICHHBIA COMCKATEINb, KOTOPBIN MOJyYal CTENeHb, HO 3aTeM HE BCErJa MOT KBAJTU(UIIMPOBAHHO MPOBOIUTH
Hay4YHBIE WCCIIEOBaHUA. Brpoduem, HepelKo CTerneHb Oblia Hy)KHa €My He KaK CBHIETENBCTBO €ro MOATrO-
TOBJICHHOCTH K JaJIbHEWIIICH HAYyYHOW W TEeIarornyeckoil padbore, a /i 3aHATHS ONMpPEACICHHON BBICOKO-
OIJIAYMBAEMON TOJDKHOCTH, OOBIYHO BHE cepbl 0Opa3zoBaHus U Hayku» [2; 235]. [TomuMo 3TOTO B CTAaThe
YYEHBIX OBLIM PACCMOTPEHBI U IPYTHE MPOOIEMBI, KOTOPHIE CUUTAITUCH HA TOT MOMEHT aKTYaJIbHBIMHU B TIOJI-
TOTOBKE HaYYHBIX KaJ[POB.
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I'Ipo6neMb| coBepLUeHCTBOBaAHNA CUCTEMDbI ...

Kak MbI BUIUM, IPOILIJIO AECATH JIET, MBI NIEpelUIi Ha BoloHCKYI0 crcTeMy OATOTOBKH HAayYHBIX Kal-
POB, T.e. MarHCTPOB M JOKTOpoB PhD, oiHaKo B cucTeMe MOJIrOTOBKM HAYYHBIX KaJPOB B IIEJIOM OCTaeTCs
nocraToyHo mpobneM. /lucceprannoHHast paboTa ABISETCS OCHOBHBIM KPUTEPHEM M MOKa3aTeJeM OLIEHKU
pabotbl conckatensi. KoHeyHo ke, eCTh W OMONHUTENbHBIE TPeOOBaHUs B BUE MyOIMKAUi B )KypHalaxX,
BXOIAMIMX B 6a3y AaHHBIX Scopus. UTOOBI 3TO CTalO MONOKHUTEIHHBIM ITOKa3aTeleM, MPEACTABIIAETCS, YTO
HEO0OXOMMO PaCIIMPUTh 0a3bl NaHHBIX IS TaKUX MyOJMKanWd, YKa3aB M PsA OPYTUX, YTO YBEITUYHUIIO OBI
BO3MOXHOCTH JJIsI TyONMKAI[M COUCKATEIISIM U B LIEJIOM YUCHBIM.

B mepenomHBIII MOMEHT pa3BUTHA OTEYECTBEHHOH CHCTEMBI MOATOTOBKM HAYYHBIX KagpoOB BEChMa
BaKHYIO pOJIb ChIrpasio obpamenue akageMunkos HAH PK u npodeccopoB Bo riase ¢ akagemukom C.3uma-
HoBbIM K [Ipesugenty PK H.HazapOaeBy mo moBoay mpoekra HoBoro 3akoHa PK «O nayke». Tam Ob110 0T-
MedeHo: «OTHaKO TpeCTaBIeHHBIN U TANbHENIIIETO pACCMOTPEHNUS MPOeKT 3akoHa «O Hayke», 0 Hallle-
My TIyOOKOMY yOEXKIIEHHIO, IPOTUBOPEYUT OCHOBHBIM HJIESM 10 peOPMHPOBAHHIO Hayku. Takol curya-
yel 03ab04YeHa Bcsl HaydHas WHTEIUIMTCHIMS, KOTOPOH MPUXOJUTCS HEYCTAaHHO JOKAa3bIBaTh, YTO LIEMOYKA
«obpaszosanue — HaAyKa — UHHOBAYUOHHASA IKOHOMUKA — UHMELIeKMYAIbHAsL HAYusy CETOMHS YK€ eCTh ak-
CHOMa, KOTOpas 3aJio’keHa B Bammx pauKambHBIX MPEIIOKSHHUAX 110 CO3/IaHUI0 €IMHOTO AIKOHOMUYECKOTO
npoctpancTBa Ha Tepputopun CHI'. Ecnu Oyaer npusAT HOBINA 3akoH «O Hayke» B MPEICTaBICHHOM pe-
TAKIUH, TO MBI HE BITUIIEMCS B €JMHOE YKOHOMUYECKOE TPOCTPAHCTBO 0e3 TPaANIIMOHHON OATOTOBKH Ka-
poB. B Poccun, benapycu n apyrux crpanax CHI™ cymecTByrOT eAuHBIC TIOIXOBI TI0 TIOJTOTOBKE HAYJHBIX
KaJpoB, U eciu Kazaxcran moiaer mo aMepukaHckoMy MyTH (IOATOTOBKa KaapoB uepe3 cucremy PhD), To
Toraa (pyHIaMEHTalIbHAs HayKa JIMIIMTCS MPSKHUX MO3UIKH B CO3MaHUM HOBBIX 3HaHUI» [3]. B odunmais-
HOM oOpamennu akanemMukoB k Ilpesumenty PK H.A.Ha3zap6aeBy Obutm OTMEUEHBI OCHOBHBIC MPOOJIEMBI
oTevecTBeHHON HayKu. Ocob0 HE0OXOIUMO OTMETHUTh M TO, YTO YUEHBIC MPOCUIHN MapajieIbHO COXPAHUTD
TPaAUIIMOHHYIO CHCTEMY MOATOTOBKH HAYYHBIX KaApoB: «JlefcTByromas cucrema MmoAroTOBKU KaJpoB Mpo-
BepeHa BpeMeHeM. HecKobKo OKOJIEHNH YYeHbIX C MUPOBBIM UMEHEM MPOILIH Yepe3 Hee». B Hacrosmee
BpeMs MBI BUJMM, YTO MPOOIEMBI TIOATOTOBKH KaApOB BhICIHICH KBaIM(UKAINU TPeOyIOT AalbHEHIIEro oc-
MBICJIEHUS U TIOWCKA HOBBIX MyTeH paspemeHus. T0 0co00 YyBCTBYETCS CETOIHSA, KOTJa Mbl HaXOANMCS B
0011eM SKOHOMHYECKOM TpocTpaHcTBe co cTpaHamu EADC 1 KOHKypeHTHas HaydHas Cpela CTaBUT ajlb-
Heifmme, eme 0oJiee 3HaUMMBbIE 3a/1a41 TIepe]l YICHBIMU.
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C.K.Amangeikosa, b.0.Antein6acos

Ka3zakcranaa 3anrep mamanaapasbl AaiibIHAay
JKyleciH sKeTLIAipyaiH Macesesiepi

Maxkanana Kazakcranma 3anrep Mamanaapzbl JaiblHAAY KYHECiH XKETUIAipy cajachlHIAarbl YHBIMAACTHIPY-
IIBUIBIK JKOHE KYKBIKTBIK Macelieep KapacThipbliraH. KosaHbICTaFbl 3aHHAMaFa Tall/ay JKacajblll, OHBIH OH
TYCTapbl MEH KEeMIIUTIKTepl ambUFaH. 3aHrep MaMaHAapAbl NalbIHIAy CalachlHAAFbl KaThIHACTapBIHBIH
TaOUFaTel MEH epeKIIeTIiKTepiHe TeOpHSIbIK TYPFBINAH Tajljay jkacanraH. backapy jkyHeciH skeTinmipyre
KaTBICTBI TEOPUSIIBIK MOceJIeIep KapacThIPbUIbII, THICTI YChIHBICTAp xacanraH. JKOFapbl OKy OpbIHIAPbIHBIH
OimiMm Oepy Kbi3MeriHe Oara OepinreH. Ocbl canmamarbl KOJIAHBICTarbl 3aHHaMa MeH Oackapy skyHeciH
JKETUIAIpY OOMBIHIIA FEUIBIMH HET13/Ie/ITeH YCHIHBICTAp XKacaJFaH.
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S.K.Amandykova, B.O.Altynbassov

Problems improve the training of legal frames in Kazakhstan

The article deals with the organizational and legal issues of judicial training in Kazakhstan. Provides an anal-
ysis of the current legislation, it reveals the positive aspects and shortcomings. A theoretical analysis of the
relations in the field of training and its features. The theoretical problem of improving the system of judicial
training and put forward relevant proposals. The evaluation of the educational activities of universities which
provide training. Made evidence-based proposals for improving the existing legislation and management sys-
tem in this area.
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Main factors influencing migration

In the article considered such factors influencing migration as demographic, national, natural and climatic,
and social. It is emphasized that the formation of labor migration is influenced by demographic, economic,
legal and political conditions. The problem of migration is characterizing with special complexity, as it covers
not only legal aspects, but also the problems of sociology, demography, political economy, ethno geography,
the problems of labor resources in the economics. The legal aspect have the special important place, because
the migration is closely connected with the legal security, regulation and organization of migration processes,
from which depends other problems of essential value for living conditions of the society.

Key words: Migration, types of migration, commuting, migration, labor migration, migration factors, ethnic
migration, migration policy, concept of migration.

In the face of increasing economic transformations in the Republic of Kazakhstan there are significant
changes in the demographic situation, to make a significant change in the nature, shape and direction of mi-
gration processes in the whole country and in the regions, which can not but affect the future prospects of
innovative development. The growth of labor mobility as a consequence of increasing the mobility of the
population migration poses new challenges in improving their quality, and initiate new features of the labor
market.

The downside of structuring innovative type of employment becomes structural unemployment. This
involves the creation of new jobs for the lost jobs while their training and retraining [1].

Under these conditions, important questions are balanced socio-economic, regional development, to
achieve a high standard of living, employment, income and economic growth. Important feature of the use of
labor potential territories is a structural mismatch of supply and demand of labor in regional, professional,
industry, age and other aspects that also must be considered when developing strategies of territorial devel-
opment [2].

Modern migration processes are associated with a number of reasons. For external migration dominant
phenomenon was the combination of socio-economic and political factors, for intra — socio-economic and
environmental. The collapse of the Soviet Union exacerbated the economic crisis, accompanied by a decline
in production, the growth of inflation, rising unemployment, which led to lower living standards and the cri-
sis of the social sphere.

According to the International Organization for Migration (IOM), by 2004 only in Kazakhstan there
were more than 19,000 refugees.

Migration has become one of the main factors influencing directly on the state of the economy, culture,
national policy, inter-ethnic and international relations. Increasing role in the general flow of world migra-
tion plays international labor migration. It is no exaggeration to say that now has almost all countries partici-
pating in the international exchange of human resources as importers and exporters of labor.

In terms of economic development innovation research factors labor migration is an important part of
development of the national economy. Migration policy is an integral part of the state's foreign and domestic
policies of the country, based on the universally recognized principles and norms of international law, inter-
national treaties and laws of the Republic of Kazakhstan [3].

International labor migration has become an integral part of the modern system of world economy, the
existence of the norm of most states. The presence of foreign workers in the developed world has evolved
from a temporary phenomenon in a structural element of the economy. During the years of independence,
Kazakhstan has become an active participant in the world of migration, as a country of entry, exit and transit.
In Kazakhstan, a new migration situation, there is rapid growth in cross-border migration flows, active form
of migration flows «near abroad», a growing number of migrants from the «far abroad». The variety and in-
tensity of migration processes affect the whole society, changing its quantitative and qualitative parameters.
To a large extent the change of structuring modern Kazakhstani society affect the level and rate of foreign
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labor migration. The employment of foreign workers is economically justified, but further maintain the rate
of external labor migration is a danger, violates the stable forms of life of the host society [4].

The main factors that increase the migration processes in the country, should include the economic laws
of development, as well as material and spiritual needs of the migrant labor force, expressed in their inter-
ests.

Also causes of international labor migration in Kazakhstan are also economic in nature. These include
the following: differences in the level of economic development of individual countries, the existence of na-
tional differences in wage levels. The largest share of participants of international labor migration are repre-
sentatives of the workers specialties.

Also causes of international labor migration in Kazakhstan are also economic in nature. These include
the following: differences in the level of economic development of individual countries, the existence of na-
tional differences in wage levels. The largest share of participants of international labor migration are repre-
sentatives of the workers specialties.

At the moment comes to the fore the problem of studying not only the quantitative characteristics of
migration, but also its quality parameters. It is of paramount importance in the understanding of the current
development of migration processes and scenarios of their development in the future. Sophisticated modern
cross-border migration highlights the issue of adaptation of migrants and the host society, the factors of their
interaction, problems of conflict situations. It should be emphasized that the issues of regional and national
security in Central Asia will largely be determined by the nature and intensity of migration flows. The geo-
political aspect of the relationship between migration to national security is relevant in the context of ethnic
migration. Intolerance to ethnic migrants threatens the stability, security existence of all society. The occur-
rence of this phenomenon in the multiethnic, multireligious country whose inhabitants have always had a
high level of positive complementarity — a disturbing fact. As world practice shows, in countries where
there is a gradual acceptance of cultural diversity, is the formation of ethnic communities, which can be seen
with all grounds as an integral part and parcel of a multicultural society. Formation of ethnic minorities is the
most intense in those countries and regions of the world where the presence of migrants is regarded as unde-
sirable, as a threat to economic welfare, public order and national identity, and the migrants themselves are
treated as secondary members of society.

The peculiarity of Kazakhstan — a large length of the border, which in many areas is «transparenty.
Around the perimeter of the borders of the republic is an intensive cross-border migration. On the territory of
Kazakhstan as transit routes of transit, which move migrants from Tajikistan, Uzbekistan, Kyrgyzstan, CIS
countries in Russia.

In a study of patterns of migration processes in market conditions it is important to be aware that groups
of factors migrations are qualitatively different from each other and have different effects on resettlement.
Some factors stimulate migration, others on the contrary inhibit it.

The principal differences between migration factors apply to their nature, resulting in the use of these or
other factors in the optimization of migration processes are not identical. Thus, climatic factors almost un-
manageable society in terms of regulating migration. Demographic, ethnic, moral and psychological factors
only indirectly controlled by society. Ethnic, social, administrative factors of migration are subject to direct
regulation in the conditions of market relations.

Demographic factors include characteristics on the following grounds: gender, age, marital status and
family structure. The main directions of the intensity and volume movements largely depend on the demo-
graphic composition of the population in places out in the places of settlement of migrants. Imbalance in the
demographic structure by age and sex always cause «advancing» of the population. Demographic factors,
like many others, appear in conjunction with the economic, social and other factors of migration. By demo-
graphic conditions are, on the one hand, a surplus population, and on the other — an aging population in the
demographic development and thus demographic unmet workforce.

Under national or ethnic factors migratory mobility refers to the national traditions, customs, specific
material and spiritual culture, differences in language, etc. National factors in one way or another affect the
intensity and other indicators of resettlement.

An important role is played by climatic factors migrations, ie the environment. This includes the climate
is one of the geographic characteristics of a particular area, that is the set of all weather conditions in the area
over many years. Climate affects the resettlement, location of production, living conditions and human
health [5].
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During the 2000-2010 the number of inter-regional migrants in Kazakhstan amounted to 138,747 peo-
ple. From 2010 to 2012, this figure increased by 18.8 %, with an average annual growth of regional migra-
tion — 3.2 % [6].

Among the economic conditions distinguish the processes of global integration, encompassed almost all
areas of society, not excluding the area of labor relations: the formation of international commodity markets
and capital markets. In addition to the economic conditions of the population affected by migration and so-
cial factors. The presence of well-developed social infrastructure, particularly education, health, culture, and
the content and nature of work, the conditions for professional qualification growth are crucial for decision-
making on resettlement.

One of the significant indicators of living standards is wages and education, which on the one hand re-
fers to social factors, because based on the interests of individuals to their spiritual enrichment, the compre-
hensive development of man as a social being. On the other hand, the development of education due to pro-
duction needs for skilled workers.

Consequently, the process of external labor migration responds to the impact of various factors and
conditions. The development of this process and its results at any given time will depend on the nature and
extent of the influence of certain factors.

The formation of labor migration exerts their influence economic, demographic, legal and political con-
ditions.

Under legal conditions that determine labor migration implied legal institutions and regulations, agree-
ments, contributing not only to control, but also the process of regulating the movement of labor across coun-
tries.

Kazakhstan's strategy on migration mainly takes into account the existing relationship with the CIS
countries, so the basis for migration policy can be based on an agreement between States, a concerted effort
on the rights and responsibilities of migrants.

For further innovative reforms in the country must, above all, to improve the legal and institutional
conditions for the formation and regulation of migration policy, to create a complete system for monitoring,
analysis, forecasting and planning of migration processes. The scenario approach provides rationale several
options that implement various models of demographic and migratory behavior of the population.
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Kemi-konra acep eretin Heri3ri ¢gakropiaap

Makanazna KemIi-KOH cajachlHa TiKeJed acep eTeTiH (aTopiap: YITTHIK, SJIEYMETTIK, IeMOTPa(QHsIIBIK JKOHE
Taburar ocepiepi JKaH-KaKTBl KapacTelppurraH. CoHpai-ak eHOeK KOIi-KOHBIH —KalbITacThIpyaa
JaeMorpadusiIblK, KOHOMHKAJIBIK, KYKBIKTBIK JXOHE CasCH JKarJal/IblH oCcep CTeTiH BIKNAJIbIH AllbII
kepceteni. Kasakcranmarbl KeImi-KOH Maceneci e3iHiH Kyppenimirimven epekmeneneni. Cebebi onzma
KYKBIKTBIK CypaKTap/iaH 0acka, CasCH-3KOHOMHKAIBIK, NeMOrpadusuIbIK, oJIeyMETTIK CypaKTapMeH Karap,
JTHOreorpadUsUIbIK JKOHE SKOHOMHKAJAFbl SHOEK pecypcTapbl Moceneniepi e ©3eKTUIriMeH KepiHyne.
Conap/pIH imIiHAE 3aHIBIK KBIPJIApBl CpPEKIIe OPBIHABI HelleHedi, ce0ebi THiMAI KYKBIKTBHIK KaMTaMachi3
eTITyJIeH, KOIIi-KOH YPAICIH peTTey MeH YHBIMIAcThIpydaH KOFaMHBIH TIpHIUIIK OpeKeTi YIIH MoHici 6ap
0acka J1a MocelneNepIiH MICHIiTyi Toyeii 0oa bl
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OcHoBHbIE (PAKTOPBHI, BJAUSIOLIHE HA MUTPALUIO

B cratse paccMoTpeHB! (hakTOpPbI, OKa3hIBAIOIIIE BINSHAEC HA MUTPaluio — JieMorpaduueckne, HallnoHaIb-
HBIE, TPUPOIHO-KIMMATHIECKHE, colpanbabie. OTMEUEHO, UTO TPYAOBask MUTPAIHs 00yCIOBICHA eMorpa-
(rueckuMy, SKOHOMHIECKHMH, MPAaBOBBIMU M HOJUTHYECKUMH ycioBusiMu. [IpoGrema murpamun B Kazax-
CTaHe XapaKTepu3yeTcsi 0co00H CIOKHOCTHIO, TaK KaK B HEH IEePEIICTeHBI He TOJIBKO IIPABOBBIE BOIIPOCKI, HO
U BOIIPOCHI COLIMOJIOTHH, JeMorpaduu, IMOIMTHIECKOH SKOHOMUH, 3THOreorpaduu, npodiaeMbl TPYAOBBIX pe-
CypcoB B 3KoHOMHKe. Cpean HUX, KaK ONpeJelIeHO aBTOPaMH, IOPHIUIECKHH acleKT 3aHHMMaeT ocoboe Me-
CTO, TIOCKOJIbKY OT HAJJIEXKalllero MPaBOBOTO 0OECTeueHusl, PEeryIMpOBaHHs U OPraHH3aIHU MIPOLIECCOB MHU-

Tpaliy 3aBUCHUT pellieHHe APYIHX 3a/ad, MMEIOIIMX CYLUIECTBCHHOE 3HAUEHHE IJIS JKU3HEICSTENbHOCTH 00-
IecTBa.
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International-legal regulation of socio-economic policy issues in the CIS

In the scientific article discusses actual issues of international legal regulation of the socio-economic policy in
the Commonwealth of Independent States. There is important role played by international law in an increas-
ingly integration of states in determining the socio-economic policy. The article analyzes the main interna-
tional legal instruments, which significantly affected at the socio-economic policy in the CIS and some prob-
lems with the implementation of international norms into national legislation.

Key words: socio-economic policy, human rights, protection of socio-economic rights, UN, CIS, international
pact.

At the end of XX and the beginning of XXI centuries effective social policy was the main attribute of
any civilized state. The main objective of social policy is to ensuring stable incomes, providing equal access
to health care and the provision of necessary social services. As a necessary section of public policy — social
policy is a priority direction of modern nation-building. Article 1 of the Constitution of the Republic of
Kazakhstan establishes the legal and social state, which determines the state urged to implement policies
aimed at ensuring a certain level of well-being of all its citizens, support for socially disadvantaged groups in
society and adoption of social justice. Fundamentals of state social policy are reflected in the Constitution of
the Republic of Kazakhstan «Man and the Citizen» by the declaration of the state guarantees, as the right to
education (citizens are guaranteed the right to free secondary education, moreover, secondary education is
compulsory for citizens of the Republic, as well as there is a right to free higher education on a competitive
basis (Art. 30), healthcare (citizens have the right to free, guaranteed, extensive medical assistance Art. 29),
and the same in the field of social protection (citizen is guaranteed the minimum wage and pensions, social
security in old age, case of illness, disability, loss of a breadwinner and other legal grounds Article 28) [1].

Traditionally, in the economically developed countries social policy issues and ensuring social and
economic rights is an essential part of the national economy, the cost of which today make up more than a
quarter of gross domestic product. In international practice, most developed socially oriented economic
systems have the European Union. That they appeared and developed the first social programs. Thanks to
form an effective system of protection of socio-economic rights of the modern European economy have been
called socially-oriented. As the experience of Western European countries, the existence of elaborate
mechanism of protection of rights, covering all citizens, not only leads to an improvement in their well-
being, expands and strengthens the country's human resources, but also contributes to economic growth and
stabilization of the political and social situation in the country. Thus, social policy aimed at protecting social
and economic rights as a legal and institutional framework has a positive impact on society by promoting
social cohesion and ensuring the overall feeling of social safety among its members.

Talking about the social policy of the state, we mean the government's actions aimed at the distribution
and redistribution of income and various members of the groups in society. So it is possible to determine
social policy in the narrow sense of the word. In a broad sense, social policy is one of the areas of
macroeconomic management, designed to ensure social stability and to create, as far as possible, the same
«initial conditionsy» for its citizens. State social policy — a purposeful activity of the state, with its goal of
weakening income differentiation, mitigation of conflicts between the participants of the market economy
and prevent social conflicts on an economic basis. Through the state social policy in a market economy
implemented the principle of social justice, assuming a measure of the alignment property of citizens,
creating a system of social guarantees and equal starting conditions for all segments of the population. «It
should be emphasized that the essence of international legal regulation of social and economic rights as the
main indicator of socio-economic policy is primarily the idea of legal protection highest values of society
and the state.» [2].

The strategic goal of social policy is to ensure the right of everyone to a standard of living, including
food, clothing, housing, employment, medical care and social services that are required for the health and
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well-being of the person and family. Also the right to security in the event unemployment, sickness, disabil-
ity, widowhood, old age, and in another case of loss of livelihood in cases beyond his circumstances. Such a
strategic goal characterizes the state as a social being.

This image of the modern state largely was formed under the influence of democratic constitutions and
international law, the latter play an important role in the formation of national legislation aimed at ensuring
the implementation and socio-economic rights. In determining their social and economic policy are free to
choose international legal mechanisms. Their willingness or unwillingness to sign or accede to international
treaties or conventions depends on many factors, including the economic situation of the state and the politi-
cal will of the political elite of the state. However, assuming the international treaty obligations, states should
conscientiously implement them in accordance with the fundamental origin of all legal systems — the prin-
ciple of pacta sunt servanda (treaties must be respected). This universally recognized principle of interna-
tional law is both a basic condition for the effectiveness of the international mechanism to ensure compliance
by States of their obligations in the field of socio-economic rights. The effectiveness of international legal
standards depends largely on the effectiveness of the international monitoring mechanism for their imple-
mentation. Providing as a means of enforce international norms, the control is in the actions of the subjects
of international law on the establishment of the actual situation and its evaluation in terms of compliance
with laws and regulations being developed at the international level. One of the main forms of cooperation in
the field of socio-economic rights and freedoms is to develop international agreements containing certain
standards concerning the legal status of the individual and the obligations of States to adhere to these stand-
ards in the domestic legal order. The vast majority of these agreements developed within the framework of
the UN. The main purpose of the UN as an international organization is to be an effective mechanism that is
able to responsibly at the governmental level to discuss the fundamental problems of world politics, and sup-
portive of, the joint to be a place to find a balance of conflicting, but the real interests of the world communi-
ty of nations. These provisions are reflected in the Charter of the United Nations, where it was laid the foun-
dation for the development of the principle of the protection of human rights and freedoms, has become to-
day one of the generally recognized principles of international law. UN today carries a variety of activities
that aimed at the realization of one of its main statutory objectives — the promotion and protection of human
rights. The UN Charter, because of the nature of its legal nature and character, has no specific guaranteed
human rights and fundamental freedoms. However, despite this, he still became one of the first major inter-
national legal instruments, which raised the question of the need to ensure universal, individual rights, en-
shrines the principle of universal respect for the rights and freedoms of all individuals, non-discriminatory
personality. In order to ensure human rights within the UN has adopted a number of documents and deci-
sions, which emphasizes the legal nature of the obligations of States to respect basic human rights and free-
doms in accordance with the Charter. Therefore, a central place in the international system of forms and con-
trols occupies the UN. Normative legal acts of the UN formulated a package of basic human rights, including
social, to be contained in the legislation of any state wishing to become civilized. The first in the history of
international relations document proclaimed the list of rights and freedoms is the Universal Declaration of
Human Rights, adopted by the UN General Assembly on 10 December 1948. In addition, in 1966, the Gen-
eral Assembly adopted the International Covenant on Economic, Social and Cultural Rights and the Interna-
tional Covenant on Civil and Political Rights. These documents also contains a list of rights and freedoms
that should be provided by States Parties to all persons within the jurisdiction, noting that the state will en-
sure the implementation of the rights recognized in the Covenant, through legislative and other internal
measures.

International Covenant on Economic, Social and Cultural Rights on its legal nature is a multilateral in-
ternational treaty ratified by the majority of UN member states, including the Republic of Kazakhstan. The
International Covenant on Economic, Social and Cultural Rights attached list of basic socio-economic rights
of each person, which are formulated in more detail than in the Declaration, the circle of those rights more
widely and, in addition, the Covenant (as opposed to the Declaration) contain specific obligations of States,
ratified the Covenant, to implement the provisions contained therein. According to the legal nature of the
Covenants on Human Rights are binding on the states participating in them, unlike the Universal Declara-
tion, which was adopted as a resolution of the General Assembly of the UN and therefore has only advisory
in nature. Covenants on Human Rights and other international agreements in this area of the state is obliged
to bring a whole range of domestic measures to fulfill its commitments. In a number of international instru-
ments and, in particular, in the UN Charter specifically stresses that States are obliged to take «joint and sep-
arate» action in cooperation with the Organization for the promotion of universal respect for and observance
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of basic human rights and freedoms (Art. 56 of the UN Charter). The phrase «separate action» is quite obvi-
ously means that it is only the state and they are obliged to take measures to comply with the fundamental
rights and freedoms.

Concretization of the most important aspects of socio-economic rights was also reflecting in the docu-
ments of the International Labor Organization. The International Labor Organization established in 1919 and
in 1946 became the first specialized agency of the United Nations, with purpose to questions of international
legal regulation of labor. Features characteristic of this organization is that it is attended not only by repre-
sentatives of the Member States, but as an equal the representatives of workers and representatives of em-
ployers in these countries. The General Conference of the ILO to develop and adopt conventions and rec-
ommendations on various aspects of social and economic rights. To date, the ILO adopted nearly 200 of the-
se conventions and recommendations. They regulate and concretize almost the entire set of rights enshrined
in the International Covenant on Economic, Social, cultural and other rights. So Convention Ne 122 on Em-
ployment Policy, adopted by the General Conference of the ILO in 1964, obliges members to «exercise as a
major goal, an active policy designed to promote full, productive and freely chosen employment» (v. 1) [3].
Such policies should contribute to the work of «all who are available for and seeking work» (v. 2). A number
of ILO Conventions (Convention Ne 111 of discrimination in respect of employment and occupation in 1958,
the Convention Ne 100 of equal remuneration for men and women for work of equal value in 1951, and others.)
Prohibits discrimination in employment and remuneration, carrying out based on race, color, sex, religion, po-
litical opinion, national extraction or social origin. A significant number of ILO Conventions adopted on free-
dom of association (Convention Ne 87 Freedom of Association and Protection of the Right to Organize, 1948,
Ne 151 Convention for the Protection of the Right to Organize and procedures for determining conditions of
employment in the public service in 1978, and others.). These conventions regulates the creation of workers'
rights and protection against all kinds of interference. A number of ILO Conventions prohibits forced labor
(Convention Ne 29 of the Forced Labor Convention, 1931 Ne 105 Abolition of Forced Labor 1957).

Along with the existing system of universal cooperation of States in the field of human rights, such ac-
tivities are carrying out based on regional agreements. Regional cooperation complements the shape of uni-
versal cooperation and in some ways provides more efficiently the basic human rights and freedoms.

According to Art. 52 and 53 of the Charter of the United Nations, regional organizations created for the
peaceful settlement of «local disputes», as well as the application of enforcement measures under the leader-
ship of the Security Council. However, shortly after the adoption of the UN Charter were created the organi-
zation, the purpose of which — the protection of the rights and freedoms at the regional level. The oldest
regional organization is the Council of Europe. November 4, 1950, the Committee of Ministers of the Coun-
cil of Europe in Rome adopted the European Convention on Human Rights and Fundamental Freedoms,
which entered into force in 1953. In addition, as part of the Council of Europe in 1960 in Turin adopted the
European Social Charter, which came into force in 1965. Unlike the Convention, the Charter provides for its
implementation system only reports of States parties considered by a specially created for this purpose the
Committee of Experts, which laid the international legal basis for the formation of basic standards in the
field of socio-economic development of the state. Formed as part of the Council of Europe regional standards
of social and economic rights reflect the best practices in the field of social and economic policy, which
should be consider in the improvement and reform of the economic system of state and national social secu-
rity systems [4; 203]. Some CIS countries ratified the European Social Charter that is in full conformity with
their domestic law. In addition, international standards of social welfare in the remaining part (eg, anti-
poverty, the right to housing, etc.) should be received by the CIS states as benchmarks development of do-
mestic legislation and not as a liability, but due to the lack of economic opportunities for their realization.

Feature of the Charter is that the rules are conditional. In accordance with the Charter to promote and
protect social and economic rights, we can only discuss about international cooperation in promoting and
encouraging respect for these rights. For example, Art. 20 of the Charter specifies that States Parties under-
take: a) to consider Part I of this Charter as a declaration of goals; b) to consider itself bound by at least five
of the following articles of Part II of this Charter: Articles 1, 5, 12, 13, 16 and 19. If we take the art. 1 of Part
II of the Charter, entitled «Right to work», which, within the meaning of Art. 20 is mandatory, we see that it
is not stated in the form of rules that can be applied for judicial protection of the rights of a particular indi-
vidual, but as a declaration of the goals of the states. There States undertake, for example, recognized as one
of the main objectives and responsibilities to achieve and maintain the highest possible and stable level of
employment in order to ensure full employment, as well as to organize or expand appropriate vocational
guidance, training and retraining of labor.
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Globalization of the world economy has a growing influence on the evolution and transformation of so-
cio-economic systems and institutions, the structural characteristics of national and regional economies. In
the specific conditions of globalization processes take place in the CIS countries. CIS countries are united
not only geopolitical position, but also the continued existence of one state with hard economic ties. Creating
CIS acted as a structure-forming factor in the creation of fundamentally new interstate relations while pre-
serving the centuries-old friendship of the nations of the participants. Providing institutional and legal condi-
tions for equitable dialogue and cooperation on complex issues, many of which had no analogues in the
world, the Commonwealth thereby fulfilling an important historic mission of promoting a sovereign, inde-
pendent states, with their own foreign policy model of economic reforms and ways to nation-building.

Legal and organizational basis of the relationship defined by the constituent documents of the CIS, as
well as the Constitution, adopted in 1993. On this basis has gradually established an extensive infrastructure
of cooperation, which includes the structure of cooperation in the sphere of social and economic policy.

In addition, an important role in cooperation in the field of the formation of social and economic policy
and the protection of social and economic rights plays a Charter of social rights and guarantees of citizens of
independent states approved the Resolution of the Interparliamentary Assembly of CIS Member States on
October 29, 1994. This document contains minimum standards of socio-economic rights, which should be
recognized by national legislation of CIS member states. It is necessary to emphasize this feature of the co-
operation within the CIS, as a regional human rights instrument adopted by the Member States in the usual
manner of international law. The Convention of the Commonwealth of Independent States on Human Rights
and Fundamental Freedoms of 26 May 1995, 9 is not fully contain rights provisions in the area of security
and the implementation of socio-economic rights, despite the fact that the preamble states have taken note of
the International Covenant on Economic, Social and Cultural Rights of 16 December 1966.

Important fact is that the prisoners still in the early days of the CIS multilateral agreements allowed on
the background of the big geopolitical changes necessary to ensure the proper functioning of daily life for the
people of social mechanisms: the payment of pensions and benefits, work of transport and energy, conserva-
tion of free movement in the CIS etc. As international experience shows that regional integration can become
an effective response to the challenges of globalization. Its potential CIS countries can use fully and effec-
tively the provided joint adaptation to the geopolitical and geo-economic realities, coordinated participation
in solving global economic problems. Favorable prospects for mutual support and coordination of the CIS
states in the field of economics and social policy due to the presence of preserved between the countries of
the CIS potentially large market, as well as the similarity of reform objectives in the field of socio-economic
development. This allows not only to preserve the traditional cost-based socio-economic relations, but also to
productively develop them on a new basis [5].

Necessary precondition for socio-economic and political development of each of the countries — par-
ticipants is to maintain peace and stability in the CIS. One of the policy documents aimed at socio-economic
development of the CIS countries is the economic development strategy of the Commonwealth of Independ-
ent States for the period to 2020. It was developed in accordance with the provisions of the Concept of fur-
ther development of the CIS and the Plan of basic measures for its implementation adopted by the Council of
CIS Heads of State 5 October 2007 [6]. The strategy is based on the fundamental documents adopted within
the Commonwealth, the results of research and analysis of the socio-economic situation in the States — CIS
member states in the course of economic reforms and integration processes. In its content strategy is a com-
prehensive document, which is a system of coordinated States — CIS members’ views on the overall objec-
tives, priorities and perspectives of socio-economic development for the deepening of bilateral economic
relations and the conversion of the CIS in full significant participant in the international economic relations.
The strategy aims to give further impetus to economic cooperation States — CIS member states, sustainable
development, economic security, welfare and quality of life based on the synergies and economies of scale,
the competitiveness of the national economy — the CIS member states and strengthen their position in the
world economic system.

One of the most effective mechanisms aimed at creating a social and economic policy is The agreement
of the participating countries — the CIS. One of the first agreements in this area is the «Agreement on the
guarantees of the rights of citizens of states-members of the Commonwealth of Independent States in the
area of pensions», which was directed at the nationals of pensions the people and their families. The main
idea of this agreement is that all costs associated with the implementation of the pension scheme should be
borne by the State Security Provider. States-parties to the Agreement have pursued a policy of harmonization
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of legislation on pensions. This Agreement established a legal framework for pensions citizens residing in
the territory of the CIS excluding labor contribution to the development of a citizen of a State of the CIS.

The priority of the CIS in the formation of social and economic policy is the development of reference
and policy documents. These documents include «The concept of the formation of the legal framework
mechanisms for the implementation of the welfare state in the Commonwealth accepted on May 31, 2007»,
«The Concept of coordinated social and demographic policy of the states-members of the Commonwealth of
Independent States» [7].

Concept based on the universally recognized norms and principles of international law governing the
rights and freedoms of the individual in the social sphere, consistent with the basic provisions of the interna-
tional instruments adopted by the United Nations and its specialized agencies, including the International
Covenant on Economic, Social and Cultural Rights of 16 December 1966. Concept generalizes the experi-
ence of interaction states — members of the Commonwealth in the field of coordinated social demographic
policy, including the implementation of operating under the CIS multilateral treaties and agreements on cer-
tain aspects of it, and is aimed at further development of multilateral cooperation in this area. In developing
the concept used in the documents adopted by the Interparliamentary Assembly of States — CIS member
states, including the Charter of social rights and guarantees of citizens of independent states on 29 October
1994. As part of the implementation, an additional document constitutes the legal basis for social policy in
the CIS countries resulted in recommendations «Main directions of social policy in the states — participants
of the CIS» [8; 118].

In terms of active development of bilateral economic relations within the Commonwealth of particular
relevance today are issues of strengthening and improving the international institute proceedings in the CIS,
carried out by the Economic Court. Due to highly specialized jurisdiction, certain agreements on the status of
the CIS Economic Court on July 6, 1992, a number of problems in interstate economic cooperation is not
legal permission that prevents full integration processes. It should be recognized that the Economic Court
plays an important role in the development of the CIS due to its interpretive authority. Accepting interpreta-
tive decision on the request of the CIS, Economic Court promotes not only the domestic law of the CIS
(specifying, for example, the functions of its organs), but also the national law of the Member States (for ex-
ample, decision of the Economic Court of the Commonwealth of Independent States N 01-1 / 2-07 «On the
interpretation of the Agreement on the guarantees of the rights of citizens of states — members of the Com-
monwealth of Independent States in the field of pensions by 13 March 1992» (Adopted in Minsk
26.03.2008).

In the states of the Commonwealth formed legal framework of social and economic policy. However,
much remains to be done in the future. First of all, it is necessary to achieve the implementation of the provi-
sions of ratified international treaties in the field of socio-economic rights. Also should ratify a number of
documents that contain the international standards for the protection of social and economic rights and free-
doms, to consolidate these standards into national legislation, thereby eliminating the potential for conflict
with the existing system of international law.

Thus, drawing conclusions we can say that the international legal cooperation of CIS member-states in
the field of social and economic policy has a comprehensive legal framework, including both traditional
forms of international legal cooperation — an agreement multilateral and bilateral issues, concluded at the
intergovernmental level, as well as the original forms, in particular, acts of regional harmonization — rec-
ommendation legislative acts adopted by the Interparliamentary Assembly of the CIS member states, as well
as the acts adopted in the framework of local integration associations — the Community. In addition, the
protection of social and economic rights affect the decision of the Economic Court of the CIS, containing the
interpretation of certain provisions of a socio-economic sphere.
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I'.benosa, I'.ba3aposa

TM/-rb1 enaepingeri aJ1eyMeTTiK-9KOHOMHUKAJIBIK CACATTHIH
CYPAKTAPBIH XAJIbIKAPAJIbIK-KYKBIKTBIK peTTey

Maxkamana Toyenciz Memiekertep JOCTAacTHIFBIHA KaTHICYIIBI-MEMJICKETTEp INEHOEPIiHAE >KYPTi3ileTiH
QNIEYMETTIK-9KOHOMHKAJIBIK CasiCaTThl XaJbIKAPAIbIK-KYKBIKTEIK PETTEYIiH ©3€KTi Macelelepi KOTepiireH.
Kasipri 3amaniarsl MeMIIEKETTep apachlHIAFrbl HHTETPALMSIIaHy YPIICIHIH apTybl XKarqaibIHIa QJICYMETTiK-
SKOHOMHKAJIBIK CasicaTThl aiiKbIHay OOMBIHIIA XaJIBIKAPAJIBIK KYKBIKTBIK HOPMAJIAP/IbIH MaHbI3bI HKOFapbLIall
orblp. TM]J] MeMIIeKeTTepiHIH oNeyMEeTTIK-3KOHOMUKAJIBIK CcascaTblHa dCEp €TKEH HETI3ri XalbIKapasbIK-
KYKBIKTBIK aKTiJlepre jkoHE aTajiMblll akTinepaiH Toyeincis Memnexerrep JlOCTAaCTBHIFBIHBIH KaOblIaraH
aKTiIepi MEH MOJENbJIK 3aHHAMalIapbl KaJIbINITACYbIHA THUTI3TeH bIKMAJblHA FHUIBIMH TYPFBIIAH Tayaay
JKacaJFaH.

I".benoga, I'.bazapona

MesKkayHapOaHO-IIPABOBAsl PerJiaMeHTAlUsI BOIIPOCOB
COIHAIbHO-DKOHOMUYeCKOI noauTuku B ctpanax CHI'

B cratbe paccMaTpHBaIOTCsl aKTyallbHBIE BOIPOCH MEXIYHApPOIHO-TPABOBOTO PETYIHUPOBAHUS
COLMAIbHO-3KOHOMHUYECKOM momutuku B crpaHax CoapyxectBa HesaBucumbix [ocymapcts.
OTMeueHo, 4TO B YCIOBUSIX BO3pAacTaolledl HMHTErpamuyd B COBPEMEHHBIX TOCYAapcTBaxX IpU
OTIPENENEHNH COIMAIbHO-9KOHOMUYECKOH MONUTHKH Bce Ooliee BaKHYIO POJb UTPAIOT HOPMBI
MEXIYHAapOJHOIO IpaBa. B craTbe IpoaHAIU3UPOBAaHBl OCHOBHBIC MEXYHapOIHO-IIPaBOBBIC
JIOKYMEHTBI, KOTOpBIC CYIIECTBCHHO IOBIMSIM Ha COLUAIBHO-DKOHOMHYECKYIO IOJIUTHKY CTpaH
CHI', Ha 0CHOBE KOTOPBIX OBUIM IPHHSATHI aKTHI M MOJEJIBHEIE 3aKOHEL.
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In this article, based on the an analysis of the Law of the Republic of Kazakhstan «On National Security of
the Republic of Kazakhstan», «On Combating Terrorism», «On Countering Extremismy», other normative
legal acts, current issues of organizational and legal forms of international cooperation of the Republic of Ka-
zakhstan on National Security are considered.
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It was stressed in the Address by the President of the Republic of Kazakhstan, Leader of the Nation,
N.Nazarbayev «Strategy Kazakhstan-2050»: new political course of the established state» of December 14,
2012 that «during the years of independence Kazakhstan has taken place as an equal participant in interna-
tional processes, and we were able to create a favorable external conditions» [1]. The Head of State pointed
out that the priority of the modernization of the foreign policy is the comprehensive strengthening of regional
and national security.

The Republic of Kazakhstan, as a full member of the international community, declaring commitment
to the basic principles of international law, uses various forms of international cooperation on matters of na-
tional security.

Versatile and active role of our country is evidenced by the fact that the Republic of Kazakhstan is a
member of authoritative international organizations, including the International Criminal Police Organization
(Interpol).

The National Central Bureau of Interpol in the Republic of Kazakhstan (the NCB of the RK) is a subdi-
vision of the Ministry of Internal Affairs of the Republic of Kazakhstan.

The main objective of the NCB is to ensure international cooperation of the departments of the Ministry
of Interior of the Republic of Kazakhstan with similar bodies of the Member States of Interpol in the fight
against crime.

As part of this task on the basis of the Regulation «On the National Central Bureau of Interpol in the
Republic of Kazakhstan» NCB of the RK:

— organizes interaction and cooperation of law enforcement bodies of the Republic of Kazakhstan in the

fight against crime at the international level;

— provides functional and confidential information on international crime. For that purpose the commu-
nication between the Interior Ministry of the Republic of Kazakhstan and other law enforcement
agencies of the Republic of Kazakhstan, the General Secretariat of Interpol, the NCB’s of other coun-
tries is created.

— directs to the General Secretariat and to the NCB’s of member states of Interpol requests and alert law
enforcement authorities of the Republic of Kazakhstan to provide data on crimes and criminals, of
wanted persons, objects and documents, the implementation of surveillance of persons suspected of
criminal activity, as well as other information in order to disclose and to prevent crime.

— adopts the similar requests and alert from the General Secretariat and NCBs of the states — members
of Interpol, organizes through appropriate national law enforcement activities to detect persons, doc-
uments and objects, wanted by their requests, and informs the law enforcement authorities.

— directs the General Secretariat and the NCBs of the concerned States information on the crimes com-
mitted by foreign citizens in the Republic of Kazakhstan, as well as on foreign nationals detained in
the Republic of Kazakhstan on suspicion of committing a crime, prosecuted and convicted of crimes
related to terrorism, illicit trafficking in narcotic drugs and psychotropic substances, manufacture and
sale of counterfeit money, infringe on the historical and cultural values, and other crimes that are in
accordance with the decisions of Obligations Interpol General Assembly shall be included in the In-
ternational Criminal Statistics, etc. [2].
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The entry of the independent Kazakhstan to the Interpol and the creation of the NCB of the Interpol
made it possible to carry out a branched collaboration and cooperation of law enforcement bodies of the Re-
public of Kazakhstan with foreign colleagues within the framework of this authoritative international organi-
zation. A real opportunity has appeared to send requests through the Bureau to establish the location of cer-
tain persons, to receive copies of various documents required, etc. To date, the NCB of the Interpol in the
Republic of Kazakhstan supports business contacts with law enforcement agencies of members of the organ-
ization, trying to improve their performance through mutual experiences.

At the present time a number of topical areas of international cooperation of the Republic of Kazakh-
stan on Crime Prevention and control and extradition of offenders clearly took shape. Among them:

— Extradition and legal assistance in criminal matters;

— scientific information,;

— providing professional technical assistance to States in their fight against criminality;

— cooperation of States against certain types of crime on the basis of international agreements [3].

The bulk of the agreements on legal assistance is bilateral or has a group character. However, the in-
creasing importance of cooperation in this field requires additional efforts by the UN, which led to the adop-
tion in 1990 of the General Assembly of the Model Treaty on Mutual Assistance in Criminal Matters, as well
as a model agreement on the transfer of criminal prosecution. Our state is constant and active in this direc-
tion, concluding treaties with various countries for legal assistance [4].

There is no doubt that the most close coordination and cooperation of the Republic of Kazakhstan in
matters of national security in general and in countering terrorism and extremism has developed especially in
the framework of the Commonwealth of Independent States. For example, the CIS Interparliamentary As-
sembly gives priority to issues related to the harmonization and approximation of the laws of the Common-
wealth states, including in matters of countering terrorism and extremism. It has developed and adopted the
model law «On Combating Terrorism», in which such basic concepts as terrorism, international terrorism,
the principles of the fight against terrorism, organizational forms of counter-terrorism, information support of
the fight against terrorism, about counter-terrorism operations, forms of international cooperation between
states, etc were defined. Despite the advisory nature of the Act, it should be noted that it had a positive im-
pact on the development and improvement of national regulations on the issue of combating terrorism.

The Council of Heads of Security and Special Services of the states, which are members of the Com-
monwealth of Independent States, was established by Council Decision of the Heads of State of the CIS on
28 March 1997 in order to interact and coordinate security bodies and special services in the fight against
organized crime, international character and other agreed areas.

The Council of Heads of Security and Special Services is an organ of the Council of CIS Heads of State
on matters within the competence of the special services of the Commonwealth.

In accordance with the Charter the Council of Heads of Security and Special Services has such tasks as:

— implementation of the effective collaboration in the fight against organized crime, international char-

acter and other agreed areas of the special services;

— implementation of decisions of the Council of Heads of States on issues related to the competence of

special services;

— development of the proposals for the approximation of national legislation of the CIS member states,

the development of the legal framework for international cooperation in the fight against organized
crime and other agreed areas of special services [5].

The Council of Heads of Security and Special Services is actively involved in the implementation of the
Programme of cooperation in the fight against terrorism and other violent manifestations of extremism, of
the Interstate program of joint measures to combat crime, of the Program of cooperation in the fight against
illicit trafficking in narcotic drugs, psychotropic substances and their precursors, adopted within the CIS [5].

The Council of Heads of Security and Special Services supports the information interaction with the
statutory bodies of the Commonwealth and industry, with a number of whom agreements (protocols) were
signed, and takes part in the coordination meeting of CIS bodies, to cooperate in the fight against crime.

For the strengthening of mutual understanding and joint efforts of special services in combating modern
threats and challenges, primarily international terrorism and transnational organized crime, the Council at-
tends the meetings as observers at meetings of heads of special services of the Council of Heads of Security
and Special Services of Western States.
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The CIS Anti-Terrorist Center (ATC) is an industry body of the Commonwealth of Independent States,
providing coordination and cooperation of the competent authorities of the Commonwealth of Independent
States in the fight against international terrorism and extremism. The ATC was formed by the decision of the
Council of Heads of CIS countries 21 June 2000. On the 1 of December, 2000 the Decision of the Council of
CIS Heads of State approved the Regulations on the CIS Antiterrorism Center [6].

Overall direction of the ATC is provided by the Council of Heads of Security and Special Services of
the CIS member states.

The ATC interacts with the Council of Ministers of Internal Affairs of the CIS member states, the
Council of Defence Ministers of the CIS member states, the Coordinating Council of Prosecutors General of
the CIS member states, the Council of Commanders of Border Troops and other CIS bodies, their working
bodies, as well as the Office for the Coordination of the fight against organized crime and other dangerous
crimes in the territory of the CIS member states.

There are the following directions in the functional activity of the ATC:

— coordination,;

— information-analytical;

— function of the assistance in the operational and investigative activities, conducting anti-terrorist oper-
ations, the international wanted persons who have committed terrorist crimes and hiding from crimi-
nal prosecution or execution of a judicial sentence;

— participation in the preparation of draft regulations to combat terrorism and extremism.

Within the first direction the ATC provides:

1) the development of proposals to the Council of Heads of State of the Commonwealth of Independent
States and other bodies of the CIS on the directions of cooperation of the CIS member states in the fight
against international terrorism and extremism;

2) ensures the coordination of the interaction of competent authorities of the CIS member states in the
fight against international terrorism and extremism;

3) assists in the training of specialists and instructors of units involved in the fight against terrorism,;

4) develops models concerted anti-terrorist operations and assists in their implementation;

5) participates in the development of the interstate programs of the CIS member states in the fight
against international terrorism and extremism;

6) facilitate the exchange of experiences in the fight against international terrorism and extremism,;

7) cooperates with international centers and organizations involved in the fight against international ter-
rorism, as well as with relevant specialized agencies of other states.

The second direction of the ATC’s practice is related to:

1) analysis of the incoming information on the status, dynamics and trends of international terrorism
and other manifestations of extremism in the CIS’s member states and other countries;

2) analytical studies on topical issues of the international anti-terrorist activities, preparation and organ-
ization issuing its own publications;

3) the formation and development of specialized data bank of the Centre with the possibility of combin-
ing the data bank of the security and intelligence services, data banks of other competent authorities of the
CIS member states;

4) the provision of information to the competent authorities of the CIS member states participating in
the formation of a specialized data bank.

The third direction is carried out practical cooperation between states — members of the CIS in matters
of countering terrorism and extremism. The ATC takes part in the preparation and conduction of the regular
anti-terrorist command and staff and tactical exercises, organized by the Council of Heads of State of the
Commonwealth of Independent States; promotes interested CIS’s member states in the preparation and con-
duction of search operations and complex operations to combat international terrorism and other manifesta-
tions of extremism, as well as in the international wanted persons who have committed terrorist crimes and
hiding from criminal prosecution or execution of a judicial sentence.

Participation of the ATC in the rulemaking in the fight against terrorism and extremism is expressed in
the preparation of model laws, regulations and international agreements affecting the fight against interna-
tional terrorism and extremism.

Kazakhstan is an active participant in regional and international organizations: the Collective Security
Treaty Organization (CSTO), the Shanghai Cooperation Organization (SCO), the Organization of Islamic
Cooperation (OIC).
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The CSTO is a political-military alliance, created on the basis of the CIS Collective Security Treaty
(CST), signed in May 15, 1992. The objectives of the Organization are to strengthen peace and international
and regional security and stability, the collective defense of the independence, territorial integrity and sover-
eignty of the Member States, in the attainment of which Member States give priority to political means.

In accordance with Article 8 of the Charter of the CSTO member states coordinate and harmonize their
efforts in the fight against international terrorism and extremism, drug trafficking, narcotics and psychotropic
substances, weapons, organized transnational crime, illegal migration and other threats to the security of the
Member States [7].

Member States carry out their activities in these areas, including close cooperation with all interested
States and international intergovernmental organizations with the leading role of the United Nations.

The highest body of the organization is the Collective Security Council (CSC). The Council consists of
the heads of the Member States. The Council shall consider the fundamental issues of the Organization and
shall take decisions aimed at implementing its goals and objectives, and provides coordination and joint ac-
tion by Member States to achieve these goals.

The Council of Foreign Ministers (CFM) is a consultative and executive body of the Organization con-
cerned with cooperation between Member States in the field of foreign policy.

The Council of Ministers of Defense (CMD) is a consultative and executive body of the Organization
for coordination between member states in the field of military policy, military construction and military-
technical cooperation.

The Committee of Secretaries of Security Councils (CSSC) is intended to implement the special role in
the fight against terrorism and extremism. The CSSC is consultative and executive body of the Organization
concerned with cooperation between Member States in their national security.

An important element of security and stability in the fight against terrorism and extremism is founded in
June 15, 2001 the Shanghai Cooperation Organization.

On June 7, 2002 in St. Petersburg, the head of the SCO member states adopted the Charter of the SCO
and the Agreement on the Regional Anti-Terrorist Structure (ARATS SCO) [8]. On January 1, 2004, the Ex-
ecutive Committee of the Regional Anti-Terrorist Structure was created (RATS) in Tashkent.

Regional Anti-Terrorist Structure is a permanent body of the SCO and is intended to facilitate coordina-
tion and interaction between the competent authorities of the SCO member states in the fight against terror-
ism, separatism and extremism.

The main functions of the SCO RATS are:

— coordination;

— information;

— regulatory;

— organizational.

The coordinating role of the SCO RATS is pronounced in the development of proposals and recom-
mendations on the development of cooperation in the fight against terrorism, separatism and extremism for
the relevant structures of the SCO, and in the assistance to the competent authorities of SCO member states
in the fight against terrorism, separatism and extremism, including in accordance with the provisions of the
Convention SCO Counter-Terrorism for the request of the SCO member states.

Considerable importance and information activities of the SCO RATS are the collection and analysis of
information coming in from the RATS SCO member states on combating terrorism, separatism and extrem-
ism, the formation of the RATS databank, providing information requested by the competent authorities.

The RATS SCO exercises active participation in standards-related activities through the preparation of
international legal documents concerning the fight against terrorism and extremism.

In organizational terms, the SCO RATS primarily assists in the preparation and conduction of anti-
terrorist command-staff and tactical exercises at the request of assistance in the preparation and carrying out
of operatively-search and other measures to combat terrorism, separatism and extremism at the request of the
SCO member states.

For example, on the basis of the Programme of Cooperation of SCO member states in the fight against
terrorism, separatism and extremism, and in accordance with the decision of the SCO RATS Council of 14
September 2012, on the territory of the Republic of Kazakhstan under the coordination of the Executive
Committee of the RATS SCO a joint anti-terror exercises of the competent authorities of the Member States
of the SCO «Kazygurt Anti-Terror 2013» was held in June 13, 2013. Delegation of the competent authorities
of the Member States of the SCO, SCO Secretariat, the SCO RATS Executive Committee, the Ministry of
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Defense, Ministry of Interior and the Ministry of Emergency Situations and Civil Defense of the Republic of
Kazakhstan took part in it. It is noteworthy that representatives of the Anti-Terrorist Center of the CIS,
CSTO, UN, OSCE, embassies of USA, France, Italy, the Islamic Republic of Iran, Afghanistan and India in
the Republic of Kazakhstan were as observers [8].

In the course of command and staff exercises «Kazygurt Anti-Terror 2013»:

— the coordination of the main issues of interaction of participants teaching (secret service and law en-

forcement agencies) in joint anti-terrorist operations was carried out;

— the efficiency and effectiveness of schemes to inform and alert in the event of a crisis caused by the

terrorist acts on an object crowded was tested;

—readiness of the security forces was increased;

— exchange of experience and strengthening of cooperation of SCO member states in the field of com-

bating international terrorism was carried out.

Antiterrorist exercises like «Kazygurt Anti-Terror 2013» allow commanders and personnel of law en-
forcement agencies of the member states to improve the skills of planning, preparation and carrying out of
special measures to curb preparing terrorist acts, detection and control of the activities of «terrorist groups»,
the release of hostages and carrying out operational investigative activities.

The practical effect of the activities of the SCO RATS is seen in the implementation of the international
investigation of persons who have committed crimes of terrorism and extremist nature, for the purpose of
criminal prosecution, in training specialists and instructors for anti-terrorist units in scientific and practical
conferences, seminars to exchange experience in combating terrorism, separatism and extremism, in estab-
lishing and maintaining working relationships with international organizations dealing with the fight against
terrorism, separatism and extremism.

For example, the Regional Anti-Terrorist Structure cooperates with the regional office of the UN Office
on Drugs and Crime in Central Asia.

Thus, the versatile activities of the SCO RATS is of great importance to further strengthen of interna-
tional cooperation and collaboration on joint counter-terrorism, peacekeeping and security in the region.

The initiative of the Republic of Kazakhstan for the convening of the Conference on Interaction and
Confidence Building Measures in Asia (CICBMA) has greatly contributed to the dialogue and cooperation of
the Central Asian region on topical issues of international security, countering terrorism and extremism. The
idea to convene the Conference was first announced by the President of the Republic of Kazakhstan
Nursultan A.Nazarbaev at the 47th session of the UN General Assembly in October 1992. The first
CICBMA Summit held in 2002.

The Conference on Interaction and Confidence-Building Measures in Asia (CICBMA) is an interna-
tional forum that brings together countries of the Asian continent, aiming to strengthen relations and cooper-
ation among Asian countries in order to ensure stability and security in the region [9].

On September 14, 1999 in Almaty a meeting of Foreign Ministers of CICBMA Member States was
held, on which the Declaration of Principles was signed, which for the first time laid the legal basis for an
Asian security system, with concrete actions, measures and mechanisms for ensuring stability in the region.

In the concept of regional cooperation and security in Asia one of the priorities of the CICBMA is the
joint fight against security threats such as terrorism and religious extremism, drug trafficking, weapons. For
more than twenty years of its existence, the CICBMA has become an effective and universal structure to en-
sure security on the Asian continent.

Organization of Islamic Cooperation (OIC), of which the Republic of Kazakhstan has become a mem-
ber since 1995, also makes an important contribution to the security, countering terrorism and extremism.

International legal co-operation of the Republic of Kazakhstan and the cooperation of law enforcement
agencies and special services is carried out on the basis of bilateral agreements, which may be on the inter-
state, intergovernmental and interdepartmental levels in combating international terrorism and extremism.

The National Security Committee of the Republic of Kazakhstan has been actively involved in the ac-
tivities of international organizations.

The Anti-Terrorism Center of the National Security of the Republic of Kazakhstan was formed by the
Order of the President of the Republic of Kazakhstan dated December 29, 2003. It is permanent inter-
ministerial council for the coordination of activities of state bodies of the Republic of Kazakhstan in the field
of counter-terrorism and other manifestations of extremism [10]. The structure of the ATC includes govern-
ment agencies with the responsibility for the issues of combating terrorism: Committee on National Security,
Security Service of the President of the Republic of Kazakhstan, the Ministry of Internal Affairs, Defence,
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Emergency Situations, Justice, Culture, Communication and Information, Transport and Communications,
Customs Control Committee of the Ministry of Finance.

The main activities of ATC are focused on:

— the coordination of anti-terrorist activities of state bodies;

— the collection and analysis of information on terrorist and other extremist threats;

— preparedness of state bodies to act in the event of a terrorist threat;

— organization and conduction of outreach;

— the development of regulations, joint plans and programs;

— cooperation with international centers and organizations;

— preparation and conduct of anti-terrorist measures.

The ATC provides interaction with the CIS Anti-Terrorism Centre, the Regional Anti-Terrorist Struc-
ture of the SCO, working bodies of the Collective Security Treaty Organization.

Summarizing the above discussion we can conclude that now the Republic of Kazakhstan carries out in-
ternational legal cooperation to combat terrorism and extremism, threatening, first of all, state and public
security, on next directions:

— Convention's forms of cooperation that are based on universal, regional and bilateral agreements and

related institutions issuing;

— cooperation within the UN and international organizations;

— cooperation within the regional associations and groups of countries, among which the organizational

and legal forms of collaboration and cooperation of Kazakhstan with the CIS member states have a
special role;

— cooperation with foreign countries within the institution of legal aid;

— participation in the activities of international agencies to prosecute and punish perpetrators of terrorist

acts.

Further optimization of the relationship of ATC with international centers and organizations involved in
the fight against terrorism are required. Range of cooperation in this area should focus on the development of
proposals for harmonization and development of national legislation in the field of counter-terrorism, the
introduction and use of common terminology and conceptual apparatus, further expansion and deepening of
joint anti-terrorist measures.

In the case of the national security of the Republic of Kazakhstan, the national security forces and in
particular, special services have a major role in counter-terrorism. In general, today an appropriate legal
framework is set up, issues of organizational and legal nature are resolved. International organizations ac-
tively interact. The current situation in the world is characterized by the fact that unfortunately there are at-
tempts to hold military intervention in crisis situations from individual states bypassing the universally rec-
ognized international legal norms and principles in the field of security. The Republic of Kazakhstan sup-
ports the resolution of all issues in full compliance with the principles of international law, the rule of law
and democratic principles in international relations. In this sense, our country does active and multifaceted
activities both within the UN and in various international organizations.
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K.C.MycinimoBa

YaTTeIK Kayincizaik macesesiepi ooiibinma Kazakcran Pecimy0iuKkacbIHbIH
XAJIBIKAPAJIBIK BIHTBIMAKTACTBIFbIHBIH YHBIMIBIK-KYKbIKTBIK HbICAHIAPbI

Maxkamana Ka3zaxcran PecryOmukacsiHblH «KazakcTan PecrmyOnmKachIHBIH YITTBIK KayilCi3iri TypaisDy,
«Teppopusmre Kapchl 9peKeT Typalbly, «IKCTPEMH3MIe Kapchl OpEKeT Typaibl» 3aHIapbl jKoHe Oacka
HOPMATHUBTIK-KYKBIKTBIK aKTUIepAl TalaylblH HETi3iHAE YITTHIK Kayilci3mik Macenenepi OoifbiHina
Kaszakcran PecnyOnMKachbIHBIH XaJIBIKAPAJIBIK BIHTBIMACTBIFBIHBIH ~YIBIMIIBIK-KYKBIKTBIK HBICAHIAPbIHBIH
©3€eKTi Maceliesiepi KapacThIPbUIBL.

K.C.Mycunumona

Opranu3zanuoHHO-NPaBoBble (POPMbI MeKTYHAPOJHOI0 COTPYAHNYECTBA
PecnyOoimkn Kazaxcran mo BonpocaM HAIMOHAJIbHOM 0€3011aCHOCTH

B nanHO# cratbe Ha ocHOBe aHanm3a 3akoHOB PecmyOimkn Kaszaxcran «O HanmoHanbHOW 0€30MacHOCTH
Pecny6uku Kazaxctany, «O NpoTHBOACHCTBUN TEPPOPU3MY», «O MPOTUBOAECHCTBUU SKCTPEMHU3MY» U HHBIX
HOPMATHBHBIX IIPAaBOBBIX aKTOB PACCMATPUBAIOTCA aKTyalbHbIE MPOOJIEMBl OpPraHU3alMOHHO-IPABOBBIX
¢dbopm MexayHapoJHOTO coTpyaHuuecTBa Kazaxcrana mo BompocaM Hal[HOHAIBHOM 0€30MacHOCTH.
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The article considers the issues of successful build inter-ethnic relations in the Republic of Kazakhstan. The
features of the Kazakhstan model of ensuring ethnic harmony. The analysis of inter-ethnic relations in some
post-Soviet countries. Based on the conducted research the author draws a conclusion about the possibility
distribution of the Kazakhstan experience of interethnic and interreligious harmony in other countries of the
world.
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The former USSR was a multinational state, which were very popular ideas of internationalism. The
multi-ethnic as inherited from the USSR became characteristic of all post-Soviet countries. After the collapse
of the USSR not always managed to maintain ethnic harmony. Unfortunately, there was a conflict that took
the lives of many people. Nagorno-Karabakh, South Ossetia, Transnistria, Abkhazia and other regions have
become a place of inter-ethnic clashes. In the post-Soviet space began to appear in the new States, the recog-
nition of the sovereignty which seems to be quite problematic. Moreover such unrecognized pseudo-folk of
the Republic violate the basic agreement within the CIS, threaten the system of European and international
security. It seems that the best solution for all parties would not be available to the deaths of people, the crea-
tion of a common house for all General state and not attempt to create a state for one of the titular nation.
Therefore, the post-Soviet countries have to learn from the experience of other States, where international
relations are built on a peaceful, mutually acceptable basis.

In several of these countries can be called and Kazakhstan. Among post-Soviet countries Kazakhstan
occupies a special place as an example of successful inter-ethnic relations. According to the Constitution of
the Republic of Kazakhstan proclaims itself a democratic, secular, legal and social state whose highest values
are an individual, his life, rights and freedoms. The fundamental principles of the Republic are: public con-
sent and political stability, economic development for the benefit of all the people of Kazakhstan patriotism,
the most important issues of public life and democratic methods, including voting in the Republican referen-
dum or in Parliament [1].

Basically the law States declares that the only source of state power is the people. While the word
«people» refers to all citizens of Kazakhstan, representatives of all nationalities and faiths. Unlike some post-
Soviet Baltic republics of Kazakhstan did not divide their people in their own and others, did not leave non-
Kazakhs without citizenship. The law adopted on 20 December 1991, it was said that «citizens of the Repub-
lic of Kazakhstan are persons who: permanently resided in the Republic of Kazakhstan on the day of entry
into force citizenship law (i.e., 1 March 1992); born on the territory of the Republic of Kazakhstan and are
not in the citizenship of a foreign state; has acquired citizenship of the Republic of Kazakhstan in accordance
with the law on citizenship [2]. In Latvia as citizens were defined as those who had the citizenship of Latvia
until June 17, 1940 (before the date of entry of the Soviet troops in Latvia), as well as their descendants [3].
In addition, the Latvian citizenship law contains a long list of persons who cannot be admitted to the citizen-
ship of Latvia, a former Soviet military, employees of the Soviet state and party organs, persons who have
spread the ideas of communism, etc.

Ethnic issue shows such a thin matter is the sovereignty and integrity of any state. Attempts of Scots,
Basques, Catalans, Kosovo Albanians, Kurds in Iraq to gain independence show how fragile the modern
state. If the parties had a long and bloody civil war, it is likely no chance to remain a single state.
It should be noted that it is impossible to divide citizens into different grades, do not try to allocate the titular
nation. An example of sufficient successful solution to the ethnic question in the post-Soviet space are Rus-
sia, Belarus and Kazakhstan. The citizenship law should be simple and clear and should not contain any dis-
criminatory or separate standards. For example, the citizenship of the Republic of Kazakhstan will be ac-
quired and terminated in accordance with the law, is uniform and equal, irrespective of the grounds of its
acquisition. Grounds for acquisition of citizenship should not assume any hidden advantages for some and
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restrictions for others. Such restrictions exist in the laws of some post-Soviet Baltic republics, in particular in
Lithuania law on citizenship. Some standards Shine through provisions on the failure of citizenship in con-
nection with the political views of the person. In the former USSR citizen could be deprived of his citizen-
ship for political reasons. As for Kazakhstan, the citizen under any circumstances, be deprived of citizenship,
the right to change his nationality, and is unable to be expelled from the territory of Kazakhstan. Now for a
citizen of Kazakhstan does not recognize the citizenship of another state, although according to the Constitu-
tion of the Republic of Kazakhstan in 1993 and this was possible.

It is very important to maintain the country's real political pluralism, to tolerate political opponents. Un-
fortunately, in some post-Soviet countries last Communist regime almost equal to the fascist. Lithuania be-
lieves that it was occupied from 1940 to 1990. Few post-Soviet countries are quite tolerant to various politi-
cal ideologies. In the Republic of Kazakhstan recognizes ideological and political diversity. There are dozens
of political parties and socio-political organizations, including a number of parties with the Communist ide-
ology. The General rule is that prohibited the establishment and activities of public associations whose goals
or actions are aimed at violent change of the constitutional system, violation of the integrity of the Republic,
undermining of state security, inciting social, racial, national, religious, class and tribal strife, and the estab-
lishment is not provided by the legislation of the paramilitaries.

One of the problematic issues in international relations is the question of languages. Infringement on the
grounds of language is one of the severe forms of discrimination. The attempt of some forces in Ukraine to
limit the use of the Russian language led to the split of the country. In any multi-ethnic country, the question
of languages is the most painful and policy responsibility is to come to him. In the world there are countries
where there are multiple official languages. While respecting the interests of all major ethnic groups. Ka-
zakhstan is a multinational country, where the share of Russian according to the census of 2009 amounts to
23.7 %. According to the Constitution of the Republic of Kazakhstan in state institutions and local authori-
ties along with the Kazakh Russian language is officially used. Through the use of the Russian language,
which is largely distributed in Kazakhstan, expanding the opportunity to explore the cultural, scientific and
technical achievements of the world. As noted by the President of RK N.A.Nazarbayev «the Russian lan-
guage we all need to know... Kazakhs through the English language came to world culture. It is impossible to
lose the wealth that you have. And the more languages knows, the cultured he is. Besides, English is a great
language, great writers» [4]. There is another words of the President of Kazakhstan: «All the science in the
world is translated into English and Russian. If we did not know the Russian language, where we took
knowledge?» [5]. Also in the Constitution of the Republic of Kazakhstan stipulates that the state shall pro-
mote conditions for the study and development of languages of people of Kazakhstan. In the Constitution of
Kazakhstan States that everyone has the right to use their native language and culture, to free choice of lan-
guage of communication, upbringing, education and creative expression. The law on languages spoken: «in
the Republic of Kazakhstan is not permitted the violation of the rights of citizens by language» [6].

One of the main points in the preservation of interethnic harmony is the provision of good-neighbourly
relations with neighbouring countries. For example, the error of the new Ukrainian authorities were attempts
to join NATO, thus was created the threat of Russia and the CSTO. Also the Association of Ukraine with the
EU did not take into account the interests of countries of the Customs Union. Kazakhstan respects the princi-
ples and norms of international law, pursues a policy of cooperation and good neighbourly relations between
States, their equality and noninterference in the internal Affairs of other States, the peaceful settlement of
international disputes. may 25, 1992, the heads of Russia and Kazakhstan signed the Agreement on friend-
ship, cooperation and mutual assistance between Russia and Kazakhstan, the Agreement about the use of the
Baikonur cosmodrome. Later on 22 October 1992, our countries established diplomatic relations. Coopera-
tion of Russia and Kazakhstan is rapidly developing, it becomes multidimensional. This political, economic,
cultural relations, scientific and technical cooperation, defense, security, law enforcement and much more. In
Kazakhstan freely broadcast Russian TV channels and radio stations, spread free Russian Newspapers and
magazines. This proves the vast freedom of information in Kazakhstan. Our country was settled in the inter-
national Treaty of the state border. Between the Republic of Kazakhstan and the Russian Federation signed
agreement on friendship and cooperation in the twenty-first century. The purpose of the agreement is to fur-
ther strengthening of the Kazakh-Russian strategic partnership and mutually beneficial cooperation in politi-
cal, trade-economic, scientific-technical, energy, transport and transit, environmental, humanitarian, cultural
and other fields. According to the agreement, the parties develop their interaction with each other as equal
and sovereign States on the basis of mutual trust, strategic partnership and comprehensive cooperation. The
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parties will not participate in any blocks or alliances directed against any of them, and will not assist third
States when the armed conflict between the States and the other party [7].

For ethnic harmony is important for the equality of all before the law and court. In the Constitution of
Kazakhstan stipulates that no one may be subjected to any discrimination on grounds of origin, social, offi-
cial and property status, sex, race, nationality, language, attitude to religion, convictions, place of residence
or any other circumstances whatsoever. The Doctrine of national unity of Kazakhstan said put forward the
principle of «Different origins — equal opportunities: «the main principle of our national unity, is equality of
opportunity for all citizens, regardless of ethnic or other origin, religion or social status» [8].

In the Constitution of Kazakhstan States that everyone has the right to determine and indicate or not to
indicate his national party and religious affiliation. In the Constitution of Kazakhstan States that freedom of
speech and creativity is guaranteed. Censorship is prohibited. Everyone has the right to freely receive and
disseminate information by any legal method. The Russian-speaking population of Kazakhstan is free to ob-
tain information from Newspapers, magazines, radio and TV channels in Russian. It should also be noted
that in Kazakhstan at the expense of the state published many editions in different languages of people of
Kazakhstan. The only condition is that propaganda or agitation violent change of the constitutional system,
violation of the integrity of the Republic, undermining of state security, war, social, racial, national, reli-
gious, class and tribal superiority, as well as the cult of cruelty and violence.

The diversity is in many cases also implies as multyconfessional. In Kazakhstan Constitution enshrines
the right of everyone to freedom of conscience and religious freedom. The exercise of the right to freedom of
conscience must not specify or limit human and civil rights and duties before the state. In Kazakhstan there
are about 3434 religious associations, representing several dozen major religions and denominations, Islam,
Orthodoxy, Catholicism, Buddhism and others [9]. In 2001 was the official visit of Pope John Paul II to Ka-
zakhstan. Also in Kazakhstan on an ongoing basis and the congresses of leaders of world and traditional reli-
gions. The first Congress was held in September 2003 in Astana. The forum was attended by representatives
of 17 religious institutions of Islam, Christianity, Buddhism, Judaism, Hinduism, Shintoism, Taoism and
other faiths from 13 countries of Europe, Asia, Africa and the Middle East [10].

In the sphere of political rights of citizens of different nationalities and religions have equal rights. Citi-
zens of the Republic of Kazakhstan have the right to freedom of Association. In Kazakhstan, there are doz-
ens of national-cultural centers of different ethnic groups, supported by the local authorities. The country has
many public associations representing different nationalities. All citizens of the Republic of Kazakhstan has
the right, peacefully and unarmed, to assemble, to hold meetings, rallies and demonstrations, processions and
picketing. The exercise of this right may be restricted by law in the interests of national security, public or-
der, protection of health, rights and freedoms of other persons. All citizens of the Republic of Kazakhstan
have the right to participate in the management of state Affairs directly and through their representatives, to
appeal personally and also to submit individual and collective appeals to state bodies and bodies of local self-
government. All citizens of the Republic have the right to elect and be elected to state bodies and bodies of
local self-government, as well as to participate in the national referendum. The President may be elected to
any citizen by birth, not younger than forty years old, fluent in the state language and living in Kazakhstan
for the last fifteen years. Fifteen members of the Senate appointed by the President of the Republic taking
into account the need to ensure representation in the Senate of the national-cultural and other important in-
terests of society. All citizens of the Republic have the right to equal access to public service. In the public
service and among the deputies in the Parliament represented many nationalities.

In Kazakhstan, there is a unique state body — the Assembly of people of Kazakhstan, «whose main
task is the implementation of the state national policy, the maintenance of political stability in the Republic
of Kazakhstan and increase the efficiency of interaction between state and civil society institutions in the
sphere of interethnic relations. The Assembly of people of Kazakhstan has the right to vote in the Majilis
nine members, which significantly increased the socio-political role of the Assembly. 9 deputies of the
Majilis of the Parliament from the people's Assembly of Kazakhstan, represent the interests of all ethnic
groups of the country. Over the years of its existence, the Assembly of people of Kazakhstan has passed a
long way of development, having a consolidating and intellectual potential and transformed into the Institute
of public diplomacy. Thanks largely to the work of the Assembly in our country has created a unique model
of interethnic and interreligious harmony, a special atmosphere of trust, solidarity and mutual understanding,
when every citizen, regardless of ethnic or religious affiliation, possesses and enjoys full civil rights and
freedoms guaranteed by the Constitution» [11].
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However, all this is not to say that in Kazakhstan there are no problems. Just trying to decide in ad-
vance. Either they are quite small scale. «Small ethnic clashes in Kazakhstan were before, but Russians and
other European ethnic groups in the country didn't participate in them. The absence of conflict «Slavic com-
ponent A.Shustov explains the fact that Kazakhs and Russians, as a rule, occupy different economic niches,
high complementarity (L.Gumilev) two ethnic groups. The lack of serious mass inter-ethnic conflicts, Ka-
zakhs and representatives of the Korean, Tatar, Bashkir, Kyrgyz, Uzbek, Belarusians, Ukrainians and other
nationalities have in Kazakhstan the Diaspora, as well as the complete absence of conflicts with the Russians
and Germans after 1991 rather proves the low level of nationalist ideas among the Kazakhs in contrast to the
neighboring Central Asian republics. This level of tolerance of the Kazakh people was due to prolonged stay
in the multi-religious and multi-ethnic country, a large percentage of Kazakhs, who speaks second language
in addition to native Kazakh language» [12]. Tolerance of Kazakhs is long. This is one of the kind of life
principles of the Kazakh people. Historically, for more than a century on the territory of Kazakhstan was in-
habited by the representatives of many nationalities. During the great Patriotic War of Kazakhstan has adopt-
ed a large number of refugees from the European part of the USSR, were deported to Kazakhstan, repre-
sentatives of many peoples from different regions of the USSR. In the 1940-ies Koreans, the Germans,
Karachays, Chechens, Ingush, Meskhetian Turks and other peoples were deported to Kazakhstan. It should
also be noted that the older and middle generation of Kazakhs in the Soviet times it was brought up in the
spirit of internationalism. The current Kazakh young people generally adheres to the principles of interna-
tionalism. The lack of international education some young and middle generation in some post-Soviet coun-
tries such as Ukraine, the Baltic republics can have quite negative consequences. Currently when there are
new threats to the sovereignty and territorial integrity of some States, ensuring ethnic harmony is brought to
the forefront and becomes the most important and decisive factor. Only the unity of the people, the under-
standing and respect of the Nations in the country is able to ensure the safety of the state, its sovereignty. It
will take a little time when you drop these threats and the world will move on in a more peaceful period.

Kazakhstan «as a country with its rich culture and practice of international communication can make a
huge contribution to the accumulation of experience of interethnic and interreligious communication. A sig-
nificant portion covered by the Kazakhstan way — this is a unique history of ethnic and cultural interaction
of its peoples, penetrating essentially in all spheres of life — language, way of life and thinking, mentality. It
is tolerance that became the decisive factor in ensuring peace, stability and economic progress of Kazakh-
stan. The principle of tolerance for Kazakhstan is not only the norm of political culture and state principle.
Kazakhstan has developed a system of maintaining ethnic harmony, the main principle of which is the dia-
logue between society and the state. For multi-ethnic States, such as Kazakhstan, strengthening of interethnic
consent is essentially the main value for survival, the most important part of progress towards democracy, a
necessary condition for the development and success of ongoing transformation» [13].

According to the President of the Republic of Kazakhstan, the distinctive feature of the Kazakhstan
model of tolerance, which could successfully be adapted to the specific conditions of other OSCE participat-
ing States, is the number of provisions. First, the basis of the Kazakhstan model were assumed characteristic
of the long history of the Kazakh people tolerance and patience, hospitality, respect for other peoples, cul-
tures, and religions. Kazakhstan found at the intersection of different religions and all it took for granted,
taking with understanding the needs of other ethnic groups and peoples. Secondly, in terms of sovereign Ka-
zakhstan tolerance has become not only the norm of political culture, but also a key principle of state policy.
In addition, Kazakhstan's policy of tolerance initially includes both internal and external measurement. Due
to this fact the policy of Kazakhstan on issues of tolerance is consistent, predictable and free from double
standards. Not accidentally Kazakhstan is perceived by many OSCE States as a possible mediator in resolv-
ing the frozen conflicts. Fourth, Kazakhstan is an active supporter of inter-civilizational dialogue. Our coun-
try actively promotes the dialogue between the Muslim world and the West, is a member of the group of
friends of the Alliance of civilizations [14].

In General, the experience of Kazakhstan to create their own model of stable inter-ethnic relations is in-
deed unique. Not by accident during the ethnic conflicts in different republics, many refugees have sought
and seek to live in Kazakhstan, where more stable environment, tolerance and economic growth. Kazakh-
stani way to some extent based on their own work, and somewhere on a method adopted from other countries
successful experience. The stability and harmony in inter-ethnic and inter-confessional relations largely con-
tributed to the economic spurt that made the country. Also in Kazakhstan are gradually and political reforms.
Kazakhstan model of achieving inter-ethnic accord proves that this is possible and in other former Soviet
republics, where now there are tensions and conflicts. As noted by the President of RK N.A.Nazarbayev
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«human rights in Kazakhstan provided wider than in some European countries, where they begin to be laws
against it along ethnic lines. In Kazakhstan, there are 100 Nations and peoples, they have the same rights,
protected their languages, culture, and school work in 18 languages. Forty denominations operate freely,
built and mosques, and synagogues, and churches, and so forth. That is, thorough, major human rights — to
work, to have the freedom to live, to have a roof over your head, to be able to live well — that's what we all
provide» [15].

The example of Kazakhstan in ensuring ethnic harmony and tranquility in the country is deserving of
close attention and study from many other countries of the far abroad, authoritative universal and regional
international organizations. It would be quite interesting distribution of the Kazakhstan experience through
the UN. Kazakhstan could become the initiator of a representative of the international conference on inter-
ethnic harmony in the world. Currently, there are many flashpoints, many of them on ethnic and religious
basis. Many Nations and States have a dream to have the same stability, harmony and peace in Kazakhstan.
To achieve this you only constant work of the whole people, of all Nations in the country, permanent unity
through dialogue and mutual respect. Need to celebrate the General public and special events of individual
Nations and faiths, to learn the culture, customs, literature and languages of each other. In his speech dedi-
cated to the Independence Day of the Republic of Kazakhstan the Head of state N.A.Nazarbayev noted that
the new 2015: «first, will be the event of the Year, the people's Assembly of Kazakhstan and the 20th anni-
versary of the national Constitution of the Republic of Kazakhstan. These are the main foundations of our
statehood. The second, we will celebrate an important anniversary of national history and culture — the
550th anniversary of formation of the Kazakh khanate. The third, together with the CIS countries and the
world we will celebrate the 70th anniversary of the Victory over fascism in the great Patriotic war. For us the
memory of the heroes of the war generation is Holy at all times. We are the people, at all times in regards to
their past with gratitude and forgiveness. Our perception of historical past should always be solid and posi-
tive. It must unite all of the people and not divide them» [16].
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H.K.Omipos

YaTapajbIK KATBIHACTAP/bI KAJBINTACTHIPYAbIH Ka3aKCTAHABIK MOeJi

Makanana Kazakcran PecmyGiukachlHIArsl YITApAIbIK KATBIHACTAPIBI COTTI JAMBITYIBIH MOCeeepi
Kapajasl. YTapaiblK KeTiciMIi KaMTaMachl3 €TYIiH Ka3aKCTaHABIK MOJICIIHIH epEeKIICTKTepi KOPCETiIi.
CoHbIMEH KaTap OYpbIHFBI KEHEC PECITYOIHKATAPBIHIAFbI YITAPAIBIK KATBIHACTAP/IBIH MOCENIENIePl TaIIaH bl
3epTTeyaiH HeTi3iHae YiaTapanblk jkoHe KoH(eccusapanblk KemiciMIi Kamramacei3 eryneri Kasakcran
TOKipuOeciH aneMHiH 6acka Aa eJuepine TapaTy MyMKIHAIT TYpaibl TY>KBIPBIM YKacasibl.

H.K.Amupos

Ka3zaxcranckasi MojaeJb MOCTPOCHUA MECKHAITUOHAJIbHBIX B3aUMOOTHOILIECHUM

B craTbe paccMaTpHBaIOTCS BOIPOCH! YCHEHIHOTO Pa3sBUTHS MEXHAIMOHATBHBIX OTHOLIEHHH B PecryOimke
Kazaxcran. IToka3aHsl 0COOCHHOCTH Ka3aXCTaHCKOI Mopenu 0OecreueHus] MEKHAIHOHAIBHOTO COTJIACHS.
IIpoBoaurcs aHanu3 BOIPOCOB MEXKHALUMOHAIBHBIX OTHOLICHUI B HEKOTOPBIX CTpaHaxX IIOCTCOBETCKOIO
npocTpaHcTBa. Ha ocHOBe MPOBEICHHOTO HCCIIEIOBAHNUS IENIAETCS BBIBOJ O BO3MOKHOCTH PacIpOCTPAHEHUS
Ka3aXCTaHCKOTO OIBbITa 00ECIeYEeHNsI MEKHALMOHAIBLHOIO M MEKKOH(ECCHOHAIBHOTO COIVIaCUs Ha Jpyrue
CTpaHBI MHUpA.
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The concept and features of the European law

On the basis of analysis of scientific literature, constituent documents of the European Union, as well as the
decisions of the European Court of Justice an attempt is made to identify the main features of European law.
This article is intended to consider the termination problems of «the European law», to discuss relationship
with the concepts of «the law of the European Communities», «Law of the European Uniony, to analyze the
characteristic peculiarities of the European Union law, to discover the fundamental principles of European
law, which determine its specific legal nature.
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An entirely new legal phenomenon — the European law has formed in the modern world. European
Community law arose in the second half of the XX century, and can be defined as both as the product, and
the tool of integration that took place in Europe. Today the European Union consists of 28 member states.
EU experience shows that economic and political integration is an natural and logical phenomenon. Similar
integration processes are developing in other regions.

European law, the formation of which began with the creation of the European Communities, is one of
the most dynamic and fastest growing legal systems [1; 99]. Since that time, this legal system has established
itself as universally recognized, and plays a fundamental role in the regulation of social and public life of a
large part of the European continent.

European law has a lot of characteristics and features on account of the structure of the European Union
legal system, peculiarities of the European Union institutional structure, hierarchy and principles of the Eu-
ropean law, the subject and method of legal regulation of a various public relations fields and others. Let us
evaluate some of them.

Today such terms as «European law» [1; 19], «Law of the European Communities» and «Law of the
European Community» [2; 20] are firmly included into scientific circulation.

In the literature, there are different approaches to the define the European law, some of them are signifi-
cantly different.

Prof. B.N.Topornin examines the concept of «European law» in the broad and narrow senses. Thus, un-
der European law in the broad sense B.N.Topornin understands the legal regulation of relations in Europe,
covering the organization and activities of virtually all European international organizations, the whole set of
economic, social, political, scientific and cultural relations. In the narrow sense European law is the law of
the European Communities, supplemented to a certain extent by legal regulation of the entire European Un-
ion [1; 19].

By some authors European law is defined as a set of European countries' national legal systems. In this
case, the «European law» refers to the family of European legal systems. In this context, it is relevant to state
that «Europe — a special world, a special family of mankind» [3; 8].

In legal literature, European law is regarded as the law of the European Community and the national
law of the Member States. In this approach, the emphasis is made on the close cooperation of the law created
within the EU and Member States' national legal systems, which allows to separate the last from the national
legal systems of other European countries because of the special legal order set by the EU member states.

European Communities, embodying a new and original legal order, base their functionality on the exist-
ence of a special and independent (autonomous) system of law. However, the system itself is created and
functions not in a legal vacuum. It is most closely and directly interconnected with the national legal systems
of the Member States [4; 53]. «There has been an «interweaving» of two strata of legal regulation in separate
areas of the European and national law. Alignment and similarity in interests of the Member States facilitates
harmonization and convergence of their laws. In areas recognized as common, legal norms created by the EU
institutions lead to eradication of the legal differences and introduction of unified, common and harmonized
methods of legal regulation» [5; 68]. Thus, subordinating the national law to the EU law, Member States not
only create common economic, but also a common legal space.
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Another position is that «European law» includes the law of all European organizations, including the
Council of Europe, the North Atlantic Treaty Organization (NATO), the Organization for Economic Cooper-
ation and Development (OECD), the Organization for Security and Cooperation in Europe (OSCE), and oth-
ers. Central place in it is occupied by the law of the three European communities — European Coal and Steel
Community (ECSC), European Economic Community (EEC) and European Atomic Energy Community
(Euratom), transformed in 1992 into the European Union. This is a definition of the European law by prof.
A.H.Saidov [6; 79].

The concept of «European law» in the legal literature also refers to the set of regulation norms that are
governing the relationship developing in the framework of European integration associations within the Eu-
ropean Communities and the European Union. [7; 34] In addition to the European Community law and the
European Union law, this concept is supplemented by the provisions of the European Convention on Human
Rights, 1950: «The European Convention for the Protection of human Rights and Fundamental freedoms
signed in Rome on 4 November can be regarded as incorporated into the law of the European Communities.
It can assumed that European law includes the European communities' law, the law of the Union, and the
European Convention for the Protection of Human Rights and Fundamental Freedoms.». From this perspec-
tive, European law is considered in the textbook «European lawy, edited by L.M.Entin [7; 35].

The term «European Union law» is used since the early 1990s with the creation of the European Union
[8]; before that the established legal array was referred to as «the law of the European Communities» or «the
law of the European community.» Some scholars consider the notion of «European Union law» as a syno-
nym of the broader notion of «European law» [9; 835, 836].

Thus, the term «European law» is used in legal literature in a variety of meanings. But it should be not-
ed that in one way or another most authors associate the European law with the right of the European Com-
munities. In our opinion, the most correct is the position of B.N.Topornin, who defines the law of the Euro-
pean Communities as the European law in the narrow sense of the word. The concept of the «European law»
can be interpreted much wider, it can be include national legal systems of European countries as well. Alt-
hough the terms «Community law», «law of the European Community», «European Union law» are not quite
equal, but, in our opinion, adequately express the most common essence and nature of the European law, so
they can be used interchangeably.

European law is a system of legal norms established in connection with the formation and functioning
of the European Communities and the European Union. These norms are carried out and used within their
jurisdiction on the basis and in accordance with the Treaties and the general principles of law [7; 43].

A wide debate unfolded in the scientific literature regarding the legal nature of European Union law.
Some authors are of the opinion that EU law is identical to international law [10; 128]. Other authors believe
that the law of the European Union is complex: it cannot be separated from the common international law,
but at the same time, a certain part of it is a form of coordination, convergence and harmonization of the do-
mestic law of the Member States [11; 64]. The last opinion is, in our view, the most precise, since, on the one
hand, the basic acts of the EU are international treaties, and on the other — acts of the EU institutions adopt-
ed on the basis of the Treaties play a very important role in the functioning of the European Union.

EU law is extremely different from the law of the international organizations in the traditional sense.
EU law is endowed with much greater autonomy than the law of other international organizations. Treaty of
the European Union, signed in 1992 in Maastricht, initiated a new stage of integration in Western Europe. In
accordance with article A of the Treaty, the European Union «is based on the policy of the Community,
complemented by new directions and forms.» In particular, it is about: 1) the implementation of the common
foreign and defense policy; 2) on cooperation in the field of justice and home affairs.

In accordance with this, three elements can be distinguish in the structure of European Union. The Eu-
ropean Communities constitute the first composite element, and two areas of intergovernmental cooperation,
introduced by the Maastricht Treaty constituted the second and the third elements. These constituent ele-
ments, or «pillars» of the EU, differ in functions and methods of legal regulation. Communities' activity is
based on the «principle of supranational», which states that the Community authorities have priority in the
areas falling within their competence, while the other two «pillars» of the European Union (common foreign
and defense policy and cooperation in the field of Justice and Home Affairs) are of the traditional forms of
interstate cooperation.

In the legal literature there is a suggestion that «the Communities' law and the law of the European Un-
ion — are largely coinciding, but not identical concepts. The legal regime of the rules applied in the Com-
munities, that form the first pillar of the Union, and rules applied in the second and third pillars, have signifi-
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cant differences.» [7; 34, 35]. Since the signing of the Maastricht Treaty in 1992 that established the Europe-
an Union, the term officially denotes only one of the three, namely the European Economic Community.
Moreover, with the creation of the term «European Community», the countries who signed the Maastricht
Treaty, retained the independence of the other two communities, and thus the difference between the legal
basis for their existence and peculiarities in legal regulation. Accordingly, the term «EU law», which is wide-
ly used in modern literature, actually describes the legal system of not one but all three communities, form-
ing a core and basis of the European law [7; 38].

Constitutive (Paris) Treaty on the formation of the European Coal and Steel Community, signed in 1951
for a period of 50 years, was not prolonged, and in 2002 the ECSC ceased to exist. Therefore, currently in
the structure of the European Union there are two Communities, each maintains its relative autonomy and
operates on the basis of its Constitutive Treaty, and the structural elements of the European law are the legal
systems of Euratom and the EU.

European Union countries made an attempt to adopt their own European Constitution. The draft of the
Constitution was signed in 2004, but not entered into force, since it has not been ratified by all EU countries.
Therefore, many of the provisions of the draft Constitution in 2004 were transferred to the new treaty, which
brought changes and additions to the Treaty of the European Union and the Treaty establishing the European
Community. The new treaty was signed in 2007 in Portugal, and was called the Lisbon Treaty [12; 68]. The
Lisbon Treaty introduced a lot of new changes to the law and the structure of the European Union; in particu-
lar, all references to the «European Community» were replaced by the «European Uniony, the system of the
«three pillars» was mostly eliminated, and etc.

European law differs from international law on the following grounds. Firstly, the international legal
order is based primarily on cooperation, while the legal order of the European Union is aimed at the devel-
opment and deepening of the European integration. This difference of the EU law from the international pub-
lic law has been recognized by the Court of the EU: «the Treaty establishing the EEC, is more than an ordi-
nary contract, which gives justification to mutual obligations of the States who signed it.» Secondly, the in-
ternational law and the EU law have different sources: international law is contractual, while EU law is
mostly developed by the EU institutions, whose acts constitute the secondary EU law.

International law and the law of the European Union operate in different systems. International law reg-
ulates the relations of the interstate system participants, and the EU law covers relations developing both in
interstate and domestic systems, as it regulates the relations of the Member States with each other and the
relationship between the subjects of the domestic law of the member countries. These circumstances caused
the differences from international law both on the subject composition, and on the object of regulation.

The decision of the Court of Justice on the case of the EU Commission / Italian Republic, adopted on
February 26, 1976, introduces the concept of the Communities' law autonomy, which includes independence
from both the international and domestic law in the opinion of the Court of Justice. Although the EC Treaties
are concluded by the States, the legal order based on them is objectified and does not depend on the will of
the individual member states. The EU law acts equally and in the same way on the territory of all the Mem-
ber States and should be applied by national judicial authorities in their original form.

The definition of the concept of the «European law» can be approached from other positions. While de-
scribing the European law, it should be kept in mind that it is not a separate branch of the law, but goes along
with the constitutional, administrative, civil, financial laws, etc. European law appears as a special independ-
ent legal system that exists alongside the national legal system and the international law [7; 41].

European law as a special system is characterized by two main features. Firstly, all legal norms that
form the European law are generated by the development and deepening of the integration process, which
found its organizational expression and fulfillment in the creation of the European Communities and the Eu-
ropean Union. Secondly, all these legal norms are united by the fact that they are intended to ensure the
achievement of EU goals and tasks [7; 43].

In contrast to the traditional law of international organizations, the main purpose of which is to regulate
the corporate activities of the organization itself, the European Union law is intended primarily to ensure the
development of the integration processes between the individual member states of the EU. Because of this, it
has a number of very specific features, among which the primary ones are: European Union law has priority
over the national law of the Member States; its provisions are obligatory not only for the States parties, but
also for their physical and legal entities.

The practice of the Court of Justice has gradually strengthened the representation of the EU law special
nature. The EU law is moving towards strengthening its autonomy and becoming a new kind of law. The
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most important principles of the European law have developed under the influence of the Court of the EU.
This applies especially to the principles of direct, immediate action of the European law, and principle of
supremacy of the EU law.

Supremacy of the European Union law has not been stated in any of the three founding treaties estab-
lishing the European Communities. The priority of Community law over the Member States national law is
not even indirectly referenced in the constituent treaties. The principle of the primacy of the EU law over the
participating countries domestic law has found its expression in the practice of the Court of Justice, which
proclaimed the supremacy of the Communities law and has contributed to ratification of this principle as the
supreme principle governing the relations of the EU law with the Member States legal systems.

The concept of the primacy and supremacy of the EU law over the national law has found its fullest ex-
pression in the decisions of the Court of Justice for Costa v. ENEL and Van Gend et Loos. Activity of the
Court of the European Communities, which has gained recognition, consolidated the principle of the EU law
direct effect on the territories of the member states and subsequently — the application of this principle in
the national legal systems.

The decision of the EU Court on the case of Van Gend en Loos of 5 February 1963 has played a key
role in the application of the supremacy principle if the national legal systems. In its final decision on the
case the Court of Justice emphasized that «... The community has formed a new form of the law in the inter-
national law... the subjects of which are not only participating the States but also their citizens. For this rea-
son, regardless of the legislation of the member states, the law of the European Communities may provide
certain rights for individuals and impose certain obligations on them....» The Court also pointed out that all
the legal rules contained in the founding treaties of the European Communities and expressed in absolute
form, possess qualities such as validity, sufficiency, legal integrity, and can be directly applied to natural and
legal persons of the participating States without requiring special implementation procedures.

For the first time the doctrine of EU law supremacy towards the national legal systems of the Member
States has been formulated by the Court of the European Communities in the judgement of Costa vs. ENEL.
The decision of the Court of Justice, adopted March 15, 1964 in the case of Costa vs. ENEL, was of funda-
mental importance and has had a strong influence on the EU law. In this decision, the EU Court formulated
two major conclusions with regard to the relation of the EU law and the national law of the States Parties.
Firstly, the EU member states have transferred a part of their sovereign rights in favor of the Community
created by them and shall not be entitled to reverse it by subsequent unilateral actions that are inconsistent
with the established within the EU legal order. Secondly, no Member State can call into question the status
of EU law as a system uniformly and generally applicable in respect to the Community.

In the judgment Costa v. ENEL the EU Court ruled: «In contrast to the international treaties, the Euro-
pean Economic Community (EEC) Treaty has created its own legal order, which, after the Treaty came into
force has become an integral part of the Member States; legal systems and their courts are bound to respect
it. By creating a community with its own body, legal personality and international capacity, and in particular,
real powers from the limitation of sovereignty and the transfer of powers from the States to the Community
for an unlimited amount of time, Member States have limited their sovereign rights, though within certain
limits, and thus creating a legal body, which is mandatory for their citizens and themselves.» The principle of
the European Union law precedence, formulated in the judgment of the EU Court, means the absolute rule of
the EU law over any domestic law of the Member States.

Along with the justification of the EU law direct action in the legal systems of the Member States and
its supremacy over the national law, the EU Court of Justice developed the concept of autonomy from its
international law. In this regard, the decision of the Court of Justice in the case of Van Gend et Loos (1963.),
in which the European Court of Justice concluded that «the Community constitutes a new legal order of the
international law for the benefit of which, though within certain limits, states have limited their sovereign
rights, legal order, the subjects of which are not only Member States but also individualsy» is indicative. In
this decision, the Court defined the legal order of the EU as a new legal order of the international law.

With the continuous integration, the EU law has increasingly distanced itself from the international law.
The development of the EU law was going in the direction of strengthening its autonomy, becoming a new
kind of law. Generally, in the rule on international legal personality, an individual does not have the legal
personality, however, in practice of the European Communities, the European Union has changed the classi-
cal notions about the place of the individual in the contemporary international law.

One of the most important milestones in the consolidation and further development of the EU law su-
premacy over domestic legal rules of States Parties principle was the decision of the Court of the European
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Communities on the case of Simmenthal (1978). Most importantly, the Court noted that the direct duty of the
national court is to provide full and effective operation of the EU law rules on the territory of each Member
State, as well as to refrain from using any contrary provision of domestic law, even if the domestic legal
rules were adopted later. Secondly, the European Court of Justice emphasized that not all legal provisions
adopted in the EU have the supremacy, but only those who have the status of «direct action» norms on the
territory of States Parties.

Principle of the supremacy EU law over national law of the Member States is considered today as an
unwritten, but the primary rule in force in the European Community. It applies regardless of the nature and
the final form of consolidation of a particular legal norm. In addition, it is typical for regulations adopted in
the framework of the EU as well. The Court of Justice shall not be entitled to cancel the domestic law of the
Member States, contrary to EU law. However, the Court can achieve the desired results through by applying
of the concept of supremacy in the practice of national courts.

These two most important features play a key role in the functioning of the entire European Union legal
system and define the relationship between the EU law and national legal systems of the Member States. For
more than 60 years of European integration, they evolved from mere features to the fundamental principles
of the European Community law: the principle of supremacy of the EU law over the Member States domestic
national law; principle of direct effect of the law on the territory of the EU Member States.

Thus, in the analysis of European law it must be taken into account that all of its components with their
characteristic features represent a unified system — the law of the European Union. All this leads to the con-
clusion that European law is a new, unique system of legal regulations of international and inter-state rela-
tions. The principles of EU law are the core and the fundamentals of the European law — most general pro-
visions defining the meaning, content, implementation and development of all the other rules of the Europe-
an Union law.
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®.A.EpxxaHoBa

Eypona KYKbIFbIHBIH TYCIHIri MeH epeKuIeIiKTepi TypaJbl

Makanana FeuIbIME 91e0uerTep, Eypomna onarbIHBIH KypbUITail KykarTtapsl MeH Eypona Oainer COTBIHBIH
HIeIIiMIepiHe HeTi3/eNie OTBIPBIN, eypolia KYKBIFBIHBIH epPeKIICIIKTepiH ailKplHaayFa OarbITTanFaH
Moceneniep KapacTelpsurraH. «Eypora KyKBIFBI» TYCIHITIHIH ©3ekTi Mocenenepi, oHbIH imiHne «Eypoma
KaybIMAACTBIK KYKBIFB», «Eypoma omarbl KyYKBIFB» apakaTblHachl, Eypoma omarbl KYKBIFBIHBIH
epeKIIeNiKTepiHe curarraMa Oepe OTHIPHIN, eypora KYKbIFBIHBIH KaFuJalapblHa KYKBIKTBIH HETi31H KaaayIIbl
KOPCETKII peTiHJe Tajgay KacajFaH.
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®.A EpxanoBa

O noHATHM U 0COOEHHOCTAX €BPOINEHCKOro nNpasa

B crarhe Ha OCHOBE aHANIM3a HAYYHOH JINTEPATYPHI, YIPESAUTEIBHBIX TOKYMEHTOB EBpoIeiickoro cor3a, a
takxe peuieHuii EBponeiickoro Cyna CripaBeJIMBOCTH MPEIIPHHSTA MOMBITKA BBISIBUTH OCHOBHBIC YEPTHI
€BPOIICHCKOT0 MpaBa. ABTOPOM PacCMaTpPHBAIOTCS MPOOJIEMbI MOHATHS «CBPONCHCKOTO IMpaBay, COOTHO-
LICHUE C MOHATHAMHU «IIpaBo EBpOINEHCKUX cOo0OIIecTB», «paBo EBpONEHCKOro cor3ay, aHaAIM3UPYIOTCS
XapaKTepHble 0COOEHHOCTH IpaBa EBporeiickoro corsa, pacKpbIBalOTCS OCHOBOIOJIATAIOIINE TIPUHIUITBI €B-
pOIIeHCKOro mpasa, 00yCIOBINBAIONIHME €ro CeU(pUIECKYIO IPABOBYIO IIPUPOLY.
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IIpoTuBoeiicTBHE KOPPYNLMHU B CHCTEME IOCYAAPCTBEHHOI CJIYKObI
KakK (pakTop noBbIIEeHUS IPPEeKTUBHOCTH IOCYIaPCTBEHHOI0 YIIPABJICHUA

B craree paccmaTpuBalOTCS OCHOBHBIE HAIPAaBICHUS pEald3aldd aAHTUKOPPYNIUOHHON IOIUTUKU
Pecrry6nkn KazaxcraH, ombIT aAMHHUCTPAaTHBHO-IIPABOBOTO PETyIMPOBAHHS IPOTUBOACHCTBHS KOPPYIIHN
B CHCTEMaX TOCYAApCTBEHHOW CITyOBlI 3apyOeKHBIX TOCYJapcTB, aJMUHHCTPATHBHO-TIPABOBEIE CPEACTBA
MPOTUBOACUCTBUS KOPPYHNUHUU. ABTOpaMHM IpPEAIaraeTcs MEXaHU3M B3aUMOJCHCTBHA IOCYAapCTBEHHBIX
CITy’KaIllUX C HaCETCHHEM.

Kniouesvie cnosa: npaBosas 6a3a O0pbObI ¢ KOPPYMIMEH, aHTUKOPPYIIIHOHHAS TTOJIMTHKA, IPOTHBOICHCTBHE
KOPPYIINH, TOCYIAPCTBEHHAs CiTyk0a; (aKkTOpbl, OPOKAAOIINE KOPPYIIIHOHHYIO IIPECTYITHOCTh B CHCTEME
TOCYIapCTBCHHOM CITyXObl; aMUHUCTPATHBHO-TIPABOBBIE CPE/ICTBA IPOTUBOJCHCTBUSA KOPPYNLHMH, Gophda
¢ KOppyIIHel B cucteMe rocynapcrBeHHoH ciysx0s1 CIIIA u OPT.

OpnHOll M3 OCHOBHBIX MPOOJIEM COBPEMEHHOTO COCTOSIHHSI TOCYIApPCTBEHHOM CITYy>KOBI SIBISIETCS He-
nocratodHasi 3PEeKTUBHOCTD ACATEILHOCTH OPTaHOB rOCYIapCTBEHHOM BIIACTH U MX allllapaToB. DTOT BaX-
HEHINIA TI0Ka3aTellb COCTOSIHUSI TOCYJAPCTBEHHOM CIY»Obl OCTaeTCs MOKa Ha HU3KOM YPOBHE, M OJlHA
W3 MPUYUH — BBICOKAsi KOPPYMITUPOBAHHOCTD TOCYTAPCTBEHHBIX CITY>KaIIHX.

3a Bech MepuoJ HE3aBHUCUMOCTH pa3BuTHsA KasaxcTaHa oJHUM W3 MPHOPUTETHBIX HANpaBiIeHUl pedop-
MHUPOBaHUS CUCTEMBI TOCYIapCTBEHHOTO YIIPaBJICHHA cTaja 60psda ¢ KOPPYIIIMOHHBIMA PABOHAPYIICHHSI-
MU B CUCTEME TOCYJapCTBEHHOM CITy>KObI. B 4rciie OCHOBHBIX HAIIPABICHUN peannu3alii aHTUKOPPYIIIHOH-
HOW MOJIMTHUKU U30paHbl OBUTH CIICIYIOIIHE.

Bo-nepBrIX, co3nanue npaBoBoi 0a3bl 00pbOBI ¢ Koppynuueld. B Kasaxcrane ¢ MmomeHnta oOpereHus
HE3aBHCUMOCTH OCYIIECTBISUINCH OTIENbHBIE Mephl 10 O0pp0e ¢ KOppYMIMel, OJHaKO TOYKOM oTcyeTa
3/1eCh MOXKHO cuuTaTh 1998 r., korna Obi1 npuHAT HepBbIi 3akoH «O 60pbde ¢ koppynuuei». Ha 6aze storo
3aKoHa ObUTM pa3paboTaHbl M NPUHATHL: ['ocynapcTBEHHbIE TporpaMMbl OOpbOBI ¢ Koppynuueid Ha 1999—
2000 rr. u Ha 2001-2005 rr. IIporpaMMHbBIe JOKYMEHTBI B HauOoOJIee CHCTEMaTH3UPOBAHHOM, 0000IIEHHOM
BUJIC COJIEp)KAT T€ MEPbI, KOTOPbIE OBUTH MPUHSTHI M PEANTN30BaHbI B PAMKaX aHTUKOPPYIIIMOHHOW MOJUTHU-
ku. U3pan psin Ykazos [Ipesunenra PK o 6opsde ¢ koppynumei, B Tom uncie «O Mepax Mo COBEPLICHCTBO-
BAHHIO CUCTEMBI OOPHOBI ¢ TIPECTYITHOCTRIO U Koppymuei» (2000 T.).

Kpome Toro, npaBoByto 6a3zy 60ph0ObI ¢ KOpPpYIIIHEH COCTABISIOT Hecnieluuieckrue 3aK0OHOIaTelIbHbIE
aKThl, B KOTOPBIX OTPaXEHBI T€ MJIM MHBIC aHTUKOPPYILMOHHBIE MEpHI, K mpuMepy, 3akoH «O rocyaapct-
BEeHHOH ciry:k0e B PecryOnuke Kaszaxcran», paa 3akOHOB, HampaBlICHHBIX Ha oOecliedeHHe MPO3PauHOCTH
9KOHOMUYECKOW MOJUTHKH, U JIP.

14 anpens 2005 r. Ipesunent Kazaxcrana noanucan Yka3 «O Mepax 1o ycuieHHI0 00pb0bI ¢ KOppyI-
LUeH, YKPEIICHUIO TUCUUIUIMHBI U TOPAIKA B ACATEIBHOCTH TOCYNApCTBEHHBIX OPTraHOB M JOJIKHOCTHBIX
JIMI]», Ha OCHOBE KOTOpOro npuHsaTa ['ocynapcTBeHHas mporpamma 1o 6opsoe ¢ koppymiueid Ha 2006-2010 rr.

Bo-BTOpBIX, CO3MaHNe CHEMATU3NPOBAHHBIX OPraHoB Mo 00opbOe ¢ Koppynuuen. /[t moBBIIeHNs OT-
BETCTBEHHOCTH TOCCITYKaIllMX M HEJOMYIIEHHUS 370ynoTpeOnenus Bnactio B 1997 1. B Kasaxcrane Ob11 yT1-
BepxkAcH Bricimuit nucnmmmmnHapHbIid coBeT PK, a Taxke mucnmIuinHapHBIC COBETHI HA MECTax. 3aTeM JIHC-
LIUIUTMHAPHBIN COBET ObLI IpeoOpa3oBaH B ['ocymapcrBennyro komuccuto PK mo 6opbbe ¢ koppynmueii. B
2000 r. I'ockomuccus o 60pbde ¢ Koppymnued ObuIa yrpa3aHeHa, a AUCIUIUIMHAPHBIE COBETHI HA MECTaX
ObUIM TIepEeNIOAYMHEHBI ATEHTCTBY 110 JeJaM roCyJapCTBEHHON CITy>KOBI. J{JIs1 MPOTHBOACHCTBHS KOPPYILIUH
B SKOHOMHUYECKOH cdepe yuapexacHo AreHTcTBo PK mo 6opbbe ¢ 3KOHOMHYECKOH M KOPPYNIIHMOHHOHN TIpe-
CTymHOCThI0. HpiHe Ha 0a3e 3Toro AreHtrctBa m AreHrctBa PecnyOmmkm Kaszaxcran mo menmam
rOCYJapCTBEHHON CIIy>KOBbI 00pa30BaHO HOBOE BEIOMCTBO — ATEHTCTBO IO JIeJIaM TOCYAapCTBEHHOHN CITyXK-
OBl ¥ MPOTUBOACHCTBHUS Koppynuuu Pecriyonuku Kazaxcran.

Vkazom IIpesunenta PK ot 14 anpens 2005 r. oOpa3oBaHbl JUCIMILTIMHAPHBIE COBEThI AreHTcTBa PK
Mo JeiaM TOCYAapCTBEHHOM CITy>KOBI B 001acTsIX, ropoaax AcTaHe U ANMaThl, yIpa3JHEHbl AUCHUILIHHAD-
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HBIE COBETHI 00acTeld, TOpo0B AcCTaHbl U AJIMaTHhI (Teeph AUCIUIUIMHAPHBIC COBETHI ATCHTCTBA IO JIeinaM
TOCYIapCTBEHHOM CITYKOBI M MTPOTUBOIEHCTBUIO KOPPYIILIHH).

B-tpetsux, OblIa TIpoBEZicHA cephe3Hasi paboTa 1Mo MPeIyPEKACHIIO KOPPYIIHH B chepe rocyaapcT-
BEHHOM CITy’kObl. B wacTHOCTH, BHEIpeHA JODKHOCTHAS KBATH(HUKAIMS C JOCTATOYHO YETKUMHU CTaHAapTa-
MU 00513aHHOCTEH JTOJDKHOCTHBIX JIUI] KaXKJIOW KATEropuu W KBAITU(QHUKAIIMOHHBIX TPEOOBAHUMN, TIPEABSBIISIC-
MbIX K HUM. CJada COOTBETCTBYIOIIETO dK3aMeHa U MPOXOXKICHHE KOHKypca — 00s3aTelbHOE YCIIOBUE 3a-
HATUS aIMUHUCTPATHBHBIX JOJDKHOCTEH (KPOME KAaTETOPUH «IIOJIMTHYCCKUX» MoinkHOcTel). [lo oreHke
SKCHEPTOB, JaHHAs cUCTEMa MMOAOOPKH U PACCTAHOBKH KaApOB B MOJHOIM Mepe COOTBETCTBYET METOAaM IO-
CTPOCHHS TOCYTAPCTBEHHOM CITYKObI B 3aIIaJHBIX CTPaHAaX.

Vka3 IIpesunenta PK ot 14 anpens 2005 1. «O Mepax 1Mo yCHUICHHIO 0OpBOBI C KOPPYIITUEH, YKpeTuIe-
HUIO JIUCUUIUIMHBI U TOPSIIKA B JEATSIBHOCTH TOCYJapCTBEHHBIX OPTaHOB M JODKHOCTHBIX JIMIDY MPE.TY-
CMaTpHBaeT B cdepe ToCyAapCTBEHHOMN CITY:KOBI peaM3aIfio TAKHX Mep, Kak pa3paboTKa 3aKOHOIATEIbHOMI
HOPMBI O 3allpeTe Ha 3aHATHE JOKHOCTEW B OpraHax roCylapCTBEHHOM BIACTH MJIS JIUI], COBEPIIMBIINX
KOPPYIIIMOHHBIE MPECTYIUICHUS.

Taxxe ObuTH pa3paboTaHbl TUNOBOE MOJIOKEHUE O TIPOBEACHUU aTTECTAIMU TOCYIaPCTBEHHBIX CITyXkKa-
X, COTPYTHUKOB IPAaBOOXPAHUTENBHBIX opraHoB, Kogexc wectn rocymapcrBeHHoro ciyxamero PK.
Kpome Toro, B pe3ynbTare Mep Mo 0OecleYeHUI0 MPO3pavyHOCTH MPOBEICHUSI KOHKYPCOB Ha 3aHATHE Ba-
KaHTHBIX JOJDKHOCTEH aJIMUHUCTPATUBHBIX TOCYAAPCTBEHHBIX CITY)KAIllUX dTa CHCTEMa cTaja OoJiee TpaHC-
MapEeHTHOM.

B cBoem Ilocnanum mapomy Kazaxcrana «Ctparerus «Kazaxctan—2050» ['maBa rocymapctea H.A.Ha-
3ap0aeB 0c000 OTMETHJI MOBHIIIEHUE KauecTBa TOCYAapPCTBEHHBIX YCIYT HACENCHNIO, KOTOPOE JOJKHO CTaTh
BaXHBIM aCMEKTOM MPOTHUBOACUCTBUS KOPPYILIMU W TOBBIIICHUS JOBEPHUS TPaXKIaH K JIEATENTbHOCTH TOCY-
JApCTBEHHBIX OPTaHOB. {711 perenns 3Toi 3a1a4i He00X0AUMO OOBETMHUTD YCHIIHS TOCYIapCTBEHHBIX Op-
TaHOB W MHCTUTYTOB IPaXKIAHCKOI'O OOIIECTBa, KOTOPHIE C MIOMOLIBIO HACEJICHUS! CTPaHbl CMOTYT 00y31aTh
3Ty cOLMaNbHYI0 60Je3Hb [1].

Takum 00pazoM, Ha ceromHAMHUN JAeHb B KazaxcTaHe co3mana comuaHas HOPMAaTHBHO-TIpaBoBas 6asza
st 60ps0BI ¢ koppynueii: 3akoH PK «O 6oprbe ¢ koppynumeity, Yka3 [Ipesunenrta ctpansl «O JONOIHU-
TEJNBHBIX Mepax 0 YCHJICHHUIO OOpBOBI C MPECTYITHOCTHIO U KOPPYNLKEH 1 AanbHEeHIeMy COBEPILICHCTBOBA-
HUIO NPABOOXPaHUTENLHOMN fearenbHocTh B PKy», oTpaciieBas nporpamMma 1o npoTUBOAEHCTBUIO KOPPYIIIUU
PK nma 2011-2015 rr., 3akon PK «O BHeceHWN M3MEHEHHIA U JOMOIHCHUH B HEKOTOPBIC 3aKOHOJIATECIIHHBIC
akTel PecnyOnmku KazaxcraH mo BOmpocaM COBEPIICHCTBOBaHHS OOPHOBI C KOPPYIMIKEH», KOTOPHIA BBET
KOH(HUCKAIIMI0O UMYIIECTBA, TOOBITOTO MPECTYMHBIM ITyTeM, U T.1. Kpome storo, B 2011-2013 rr. I[Tapma-
MEHT CTpaHBI MPUHsI 19 3aKOHOB, HANPaBICHHBIX Ha OOPHOY C KOppyIInei, cpean KoTopbix 3akoH «O To-
CyJIapCTBEHHOM KOHTpoOJe U Haa3ope B PecnyOnuke Kazaxcrany, HalpaBIIeHHBIA HAa CO3/IJaHUE SIMHOM mpa-
BOBOH OCHOBBI JJIs1 IPOBEACHUS] KOHTPOJIBHO-HAA30PHOM ACSATENbHOCTH TOCYJapCTBEHHBIX OPTaHOB.

Ha npenpiaymux sramax pa3BUTHS Ka3aXCTAHCKOTO TOCYAapcTBa ObUIM JOCTUTHYTHI OOIICTPU3HAHHBIC
pe3ynbTaThl, HAMETHWIINCh OYEBHIHBIE IOJIOKUTENbHBIE TEHACHIIUN B Jielie POTUBOACUCTBUS KOPPYIIIIUH,
YCHJICHUE W Pa3BUTHE KOTOPBIX CTaHYT 3aJIOTOM YCIIEIIHON peanu3anuy AHTHKOPPYNIIMOHHOW CTpaTeruu
Ha 2015-2025 rr. [2].

Bwmecte ¢ Tem 6oprba ¢ KOppyIueil 10K KHA BECTUCH HE TOJNBKO KapaTelbHBIMH METOAaMH, HE00XO-
TuMa UHGOPMAIIMOHHO-BOCTIMTATENIbHAS paboTa Cpeain HaceICHHMS, HAllPaBJICHHAs HA MPOIaraH;y MpaBoOBO-
T'0 BOCIIUTAHUS W HEMPHUATUE PA3ITUIHBIX ()OPM KOPPYIIIHOHHBIX CSHUH.

Koppymus mo cBoeil mpupojie 10CTaTOuHO pa3iuyHa — OT KOPPYIIIUHN B BBICIINX JIIEIOHAX BIIACTH
710 KOPPYILHHU B JI000M rOPOACKOM HIIM TIOCEIKOBOM YUPEXKICHHUHU, TPEAOCTABIISIOMIEM YCIYTH (FKITUIIHO-
KOMMYHAJIbHBIH KOMIUICKC, 00pa30BaHueE, 37paBOOXpaHEHHUE, COIMAlbHAS MOMOIIL U T.1.). B wacTHOCTH,
MPU OCYIIECTBICHUH TpaBa COOCTBEHHOCTH 3JI0YMOTPEOICHNE YMHOBHUKOB CBOMM CITY»KEOHBIM IMOJIOKESHU-
€M, KaK TpaBujio, CBSI3aHO C YIIPaBIEHUEM rOCYIapCTBEHHON COOCTBEHHOCTHIO.

B xonie nesATeNbHOCTH MO OKAa3aHUIO YCIYT HACENCHUIO (TOCYapCTBCHHBIX T'apaHTHI), a TaKKe IMpH
OCYIIECTBJICHUHN 3aIIUTHON (PYHKIIMH TOCYAapCTBY MPHUXOIUTCS 3aKIF0YAaTh JOTOBOPHI C CAMOCTOSITEIHbHBIMHU
XO3SIMCTBYIOMIMMHA CyOBEKTaMH Ha MCIIOIHEHNE OTAETHHBIX BUIOB ACSITEIHLHOCTH, a TAKXKe Ha MPOU3BOJCTBO
Y TIOCTaBKY ONPEJICIICHHBIX TOBAPOB, HAIIPUMEP, NMTOCTaBKa MeOENU U YYCOHUKOB JIJIs IIIKOJI, 00OPYIOBaHHUS
TUTs OOJIEHUII, KOMITBFOTEPOB ISl OPTaHOB TOCYTAPCTBEHHOM BIIACTH U T.1I. B 3TOM ciy4ae sSBI€HUE KOPPYII-
MU BO3HHUKAET, KaK MPaBIIIO, HAa 3TAIle paclpeAeNIeHIs TOCY/1apCTBEHHBIX 3aKa30B.

CpencTBaMu perylnupoOBaHHUS COLUATBHO-3KOHOMUYECKUX TPOLECCOB SIBISIOTCS MPeIOCTaBICHHE pa3-
JIMYHBIX JILTOT U TIpaB (Ha BBUIOB OMOPECYPCOB, TMOJIB30BaHNE y4acTKaMu JlecHOTo )OHIa U JIp.) WM HAJIO-
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KEHHE OrpaHUYeHUH (10 1eHe, 00beMaM MPOU3BOJICTBA, 0OBEMaM SKCIOPTa M UMIIOPTa U T..I.). 3AeCh KOp-
PYIILKs BO3HUKAET B CUTYAIHsIX, KOTJa OTACIBHBIM XO3IHCTBYIOIINM CyOBEKTaM WU JaXKe IeJTbIM OTpac-
JISIM HEOOBEKTUBHO, 0e3 ydyeTa ToCyapCTBEHHBIX MHTEPECOB, JAIOTCS JIbIOTHI U TpaBa WM HA000POT — K
HUM TPUMEHSIOTCS OTpaHUYCHUSI.

K coxanenmro, B Kazaxcrane npodHbie KOPPYNIIMOHHBIE CBSA3M MEXTy OM3HECOM U TOCYIapCTBEHHBIMH
YMHOBHUKAMHU CTAHOBSTCS OOBIYHOM JeJI0M. UeM TecHee Takue CBA3H, TeM OOJbIIe BOZMOKHOCTEN MOSBIIS-
€TCS Y HEUHCTHIX Ha PYKY OM3HECMEHOB: TOCYIapCTBCHHBIC 3aKa3bl, BAXKHBIC KOHTPAKTHI, CEKPEeTHAsE HH(OP-
Marusi. Ha ypoBHE akMMaTOB — 3TO MPOBEJCHUE BCEBO3MOXHBIX TEHACPOB Ha TOBAPHI U YCIYTH, HA BBIIC-
JICHWE 3eMENbHBIX YYacTKOB U T.N. Y HaKkoHeI, «HU30Bas» KOPPYMIHMS — MOBCEMECTHAs Jada B3STOK JI0-
POXKHBIM TMOJUIEHCKIM, MEAPAOOTHUKAM, YIUTENSIM, «CTOJIOHAYAIbHUKaM» 32 OBICTpOE TOIY4YeHHE KaKOH-
HUOYIb CIIpaBKH M T.O. | TaBHAS MpUYMHA MOJOOHON CHUTyalldu COCTOUT B TOM, YTO MBI OOpeMcs ¢ mocie-
CTBHUSIMH U OCJIOKHEHHSIMH, a HE C CaMOi OOJIE3HBIO U YCIOBHAMH, KOTOPBIE €€ MOPOKIATOT.

Kax moka3piBaeT MEeXAyHAPOIHBIA OIBIT, U1 OOPHOBI ¢ KOppyMIHeld HeOOXOINMBI CHCTEMHBIE YCHITHS
W COTJIaCOBaHHBIC JICHCTBUS, HAIIPAaBIICHHBIC, B MEPBYI0 OUYepe/b, HA YCTPAHEHUE NMPUYMH W YCIOBUH BO3-
HUKHOBeHUsI Koppynuun. B cBszu ¢ atum [Ipesunent PK H.A.HazapbaeB Ha cocrosBmemcs B aekadpe 2013
T. coBemanuu B [IpaBUTensCTBE ai Ciaemyromuye TOpYIeHHS:

1) onpenenuTh NepedeHbh KOHKPETHBIX MPABOOTHOIICHUH U CUTYaIlUid, YI3BUMBIX C TOYKU 3PEHUS KOP-
pynuuy;

2) MpeIOKUTh CUCTEMHBIE U TOUYEYHBIE MEPHI, PEIIAIOIINe MPOOIEMbl KOPPYIIIIMOHHOCTH 3THX TPaBO-
OTHOIIICHUH;

3) npeacTaBUTh NpeATIOKEHUS B pa3pese cep U HallpaBICHUH NesSTeIbHOCTH KaKIO0ro rocopraHa,

4) chopmyMpoBaTh HAMMEHOBAHHS MEPOIPHUATHI Tak, YTOOBI OHU TOYHO OTPaXKAJIH MPECICTySMYFO
IIeTTh ¥ TIPSMO YKa3bIBaJIH Ha aHTHKOPPYITIIHOHHYIO COCTaBIISIONIYIO [3].

i Toro 4To0BI BBISIBUTH aHTUKOPPYINIHUOHHYIO COCTABIISIONIYIO0, HEOOXOAUMO OTNPEACIUTRCS C MOHS-
THEM KOPPYIIUH U (JaKTOpaMu, BIUSIONUMH Ha HEe.

ITon xoppymmuett B 3akone Pecyommkn Kazaxcran ot 2 utons 1998 1. Ne 267-1 «O 60prbde ¢ KoppyTi-
LUei» TOHUMAaETCs He MPEIyCMOTPEHHOE 3aKOHOM NPUHATHE JIMYHO MM Yepe3 MOCPEAHUKOB UMYILECTBEH-
HBIX OJIar ¥ MPEUMYIISCTB JIUI[AMU, BBITIONHSIONIMMH TOCYIapCTBEHHBIC (DYHKIIMHU, a TaKKe JUIAMH, TTPH-
paBHEHHBIMHU K HHUM, C UCIIOJIB30BAHUEM CBOMX JIOJKHOCTHBIX MTOJTHOMOYHIA M CBA3AHHBIX C HIMH BO3MOX-
HOCTEH MO0 MHOE WCIOJB30BAHME MMH CBOWX ITOJIHOMOYHHA JJISl TONYYEHUS MMYIIECTBEHHOW BBITOJBI, a
PaBHO TOJKYN AAHHBIX JIUI] ITyTEM IMPOTHUBOIPABHOTO TIPEIOCTaBICHUS UM (QU3UMICCKUMU U IOPUIHYCCKUMHU
JATIAMHY YKA3aHHBIX OJIar v IpeuMyIecTs [4].

Cpenu GaxTopOB, MOPOKAAIONUX KOPPYIIIHOHHYIO TPECTYITHOCTh B CHCTEME TOCYIapCTBEHHON CITyX-
Obl, TpeAnaraeTcs pa3iuyarh MPaBOBbIe, SKOHOMHUYECKHE, OpraHNW3alIOHHO-YIIPaBIEHUYECKUE, TICUXOIOTHU-
YeCKHe, COLIMOKYIIbTYPHBIE.

IIpasosoii gpaxmop, ¢ OMHON CTOPOHBI, OTPaXKaeT TO, YTO TJIaBHas IMpodjeMa B cepe IpaBoOBOro odec-
MEYEeHUS MPOTUBOACHCTBHUS KOPPYIIIUN — 3TO OTCYTCTBHE IEJIIEHANPABIECHHOTO aHTHKOPPYHIIMOHHOTO 3a-
KOHOZATEJIbCTBA, KOTOPOE MOTHOCTHIO OMPeNeNniIo Obl MOPSA0K B3aUMOACHCTBHI NPEACTABUTENCH BIACTH U
HOCHTEJIeH MHTEPECOB, BIACTH M TPAXKIAHCKOTO 00IecTBa, BIACTH U rpaxaad. C Apyroil CTOPOHBI, OpPraHbl
3aKOHO/ATEIHFHOMN BIIACTH TaK)Ke SBISIFOTCS 00BEKTaMH KOPPYIIIIMOHHBIX HHTEPECOB, a 9aCTh MPEICTaBIISIO-
IIUX WX 3aKOHOJIATENICH Pa3IUYHOTO YPOBHS — aKTHBHBIMH YYaCTHUKAMHU KOPPYHIIMOHHBIX nedcTBuil. Ta-
KOE TOJIOKEHHE TOPMO3UT Pa3BUTHE NPABOBOTO OOecHeueHHs MPOTHBOACHCTBUS PAaCHpOCTPAHEHHIO KOP-
PYIILNH, CO3IaeT yCIOBHS IJIS €€ PAaCHIMPEHHOT0 BOCHPOM3BOACTBA. KpoMe TOro, camm rocynapcTBEHHBIE
CITy’Kalllie OTMEYAIOT HEOCTATOYHOCTh PAaBOBOI periaMeHTalH UX AESTENBHOCTH, YTO TOXKE 00BEKTHBHO
CHOCOOCTBYET PaCIpOCTPAHEHHUIO KOPPYIIMY B OpraHax BIAacTH.

Oxonomuyeckue ¢paxkmopsl BEICTYAIOT OOMIMMY MPUYUHAMH U YCIOBUSAMH PACIpPOCTPAHEHUS KOPPYII-
nuu. K HIM MOTYT OBITH OTHECEHBI: HEUeTKOE TOCYIapCTBEHHOE PEryIMpOBaHHE SKOHOMHUKH; MOHOIIONHS
roCyJapcTBa Ha ONpeAeiEHHBbIC YCIYTH; HU3KHH yYpOBEHb KOHOMHYECKOTO Pa3BHUTHS; BBICOKHH YPOBEHb
WHQISIAN; OTCYTCTBHE OJIATONPHUATHOTO PEKUMA JEATENbHOCTH MPEANPUATHN U MPeANpHHAMATENEH, 0CO-
OCHHO M0 yIJIaTe HaJIOTOB; OTCYTCTBHE IPO3PAdyHOCTH IPOIIECCOB Pa3rOCYJapCTBICHUS COOCTBEHHOCTH,
peleHNs Pa3IMYHBIX IKOHOMUYECKUX M XO3SHCTBEHHBIX BOINPOCOB; 00IIas OSIHOCTE M POCT UMYIIECTBEH-
HOW nuddepeHInannn; SKOHOMHUUYECKHH KPU3UC, HEYCTOMYMBOCTh 3KOHOMHYECKOW CHUTYAIMH; pa3peLIu-
TENbHBIN TPHUHIINAII, OXBATHIBAIOIINNA MPAKTHIECKH BCe ChEphl SKOHOMHUYECKOW aKTHBHOCTH; BBICOKHI ypoO-
BEHb TEHEBOH SKOHOMUKH U T.1.
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B Kazaxcrane sxoHOMu4eckne (akTopbl 00yCIIOBIICHBI, MPEK/E BCETO, TEM, YTO B pPe3yJbTaTe Xoia
pedopm, mporecca pa3rocyIapcTBICHUST COOCTBEHHOCTH, MacCOBOW IPHBATH3AIMH, HEYHNOPSIIOYCHHOCTH
9KOHOMHUYECKHX OTHOIICHWH BO3HUKJIM YCIOBHUS WMCIOJB30BAaHUS TOCYJAapCTBEHHBIMH YHHOBHUKAMHU CBOHX
JOJDKHOCTHBIX TTOJTHOMOYHIA JIsl BIMSIHUSL HA DKOHOMUYECKHE MPOLIECCHI B CTPAHE C IENBI0 CO3/IaHUS HOBBIX
BO3MOXKHOCTEH ISl pa3IUdHOTO POJa M pa3Mepa IOKHOCTHBIX 3J0YIMOTpeOIeHH. DTO BIMSHUE CETOMHS
SIBIISIETCS TEM «TOBapOM», KOTOPBIM 00JIaZIaeT OMpe/ieieHHast YaCTh BHICOKOIIOCTABICHHBIX pA0OTHUKOB I'0O-
CYJIapCTBEHHOTO ariapaTra ¥ KOTOPBIH CTAaHOBUTCS OOBEKTOM KOPPYIIIMOHHBIX W KPUMHUHAIBHBIX WHTEpPE-
COB.

3apyOeKHBIH OIBIT CBUACTEIHCTBYET O TOM, YTO BKHYIO POJIb B BOCIIPOU3BOJICTBE KOPPYIIIHH UIPAIOT
OpP2aHU3AYUOHHO-YNpABTieHYecKue Gakmopsl, a IMEHHO YIIPaBIEHYECKHE HETOCTATKH, CIIOCOOCTBYIOIINE €
CYIIECTBOBaHUIO, PACTIPOCTPAHCHHIO M TPAHC(HOPMAITUH.

[Ipumennrenpao k Kazaxcrany opraHn3anroHHO-yIIpaBlieHYeCKHe (PakTopbl 00yCIOBIEHBI TEM, YTO
(hopMupOBaHUE HOBOW CTPYKTYPHI OpTaHHU3aIMH TOCYIapCTBEHHON BJIACTH BO BCEX MMOCTCOBETCKUX CTpaHax
OBLIO pealin30BaHO 0€3 JeTANBHO Pa3padOTaHHOW MPOTPAMMEI U SICHOTO TPECTABICHHUS 0 KOHCUHBIX IENSIX
U pe3ynbpTarax. M3HauanbHO HE OBLT ONpPENEiICH CIUHBIN MOPSIOK Pa3TPaHUUYCHUS TMOJTHOMOYHN M KOMIIE-
TEHIUIl OPTaHOB TOCYJApCTBEHHON BJIACTH KakK IO €€ BETBAM, TaK W [0 OPTaHU3AIMOHHBIM YPOBHSM. JTO
MPHUBEIIO K AYOJUPOBAHUIO YIIPABICHYCCKNX (DYHKIMI B Pa3HBIX BEJOMCTBAX, MPAKTHUKE MPUHSATHS MPOTH-
BOPCUHUBBIX PEIICHUH, B TOM YHUCIIC U B ONPEJICIICHHBIX KOPBICTHBIX METSX.

Tcuxonoeuueckuii ghakmop TMOKA3bIBACT B3aUMOCBS3b MPO(eCcCHOHATEHO-T0KHOCTHBIX U HPAaBCTBEH-
HBIX KaueCTB TOCYJapCTBEHHBIX CIYKal[MX, & TAKXKE CTENEHb COIMAJbHOW TOJIEPAHTHOCTH HACEJICHUS
K KOppYyIMIHA B 00IIECTBE.

HpaBcTBeHHO-TICHXOJIOTHYECKUMH MMPU3HAKAMHU KOPPYNIIMOHEPOB SBISIIOTCS: JOMUHUPOBAaHUE YHHUBEP-
CAJIBHBIX TEHHOCTEH, CIOXUBIIMXCS HAa OCHOBE WHIWUBHAyaIM3Ma M IparMaTH3Ma; alqdyHOE OTHOIICHHE
K JIeHbI'aM; OTPUIIAHUE 3HAYCHHUS YECTHOTO M IPOU3BOJIUTEIHLHOTO TPYa; HTHOPUPOBAHHUE TPAJIUIIMOHHBIX
HPaBCTBCHHO-TIPABOBBIX HOPM; aBAHTIOPU3M MOPAILHOW CaMOPETYISAIUU; IIMHU3M, HMITYJIBCUBHOCTh WU
CKJIOHHOCTh K PHCKY TIPH MPHHATHU PEIICHWH; STOM3M. 3HAYUTEIHHOE Pa3BUTHE I3THUX IPHU3HAKOB CBHUJE-
TEIBCTBYET O TICHXOJIOTUYECKON TOTOBHOCTH YeJI0BEeKa K KOPPYIIIMOHHBIM PABOHAPYIIICHHSIM.

OneHKa BIMSHUS COYUOKYIbIMYPHBIX ()aKmopos Ha YPOBEHb KOPPYILUHU B CUCTEME TOCYIapCTBEHHOM
CITy>KOBI SIBIIIETCS] OYSHD CIIOKHOW 3aavell BBUY «HEMAaTEepPHAILHOCTH» U JIATEHTHOCTH 3Toi cheprl. Onna-
KO MMEHHO KyJbTYPHYIO MPEIpacloOKEHHOCTh TOCCIYXKAIlETO CIEeAyeT paccMaTpHBaTh Kak OCHOBHYIO
MPUYUHY KOPPYIIIUHU, TOCKOJIBKY KYJIBTYPHBIC H COIMATbHBIC (DaKTOPHI MOTYT CIIOCOOCTBOBAThH WJIH MPETIST-
CTBOBATh CO3/IaHUIO yCIIOBHM, B KOTOPHIX BO3MOKHOCTH MOJYYECHHS AOMOTHUTENHFHOTO JOXO0Ja BEIET K CO-
OTBETCTBYIOIIEMY ITOBEICHUIO.

OnbIT aJIMUHUCTPATUBHO-TIPABOBOTO PETYJIMPOBAHUS MTPOTUBOJICHCTBYSI KOPPYIIIUY B CHCTEMax rocy-
JAPCTBEHHOW CITyKOBI 3apyOEKHBIX TOCYJapCTB MO3BOJIIET YBHJIETh, YTO BO MHOTUX M3 HHUX Pa3pabdOTaHBI
MEXaHM3MBI 10 MPOTHBOJCHCTBHIO KOPPYIIIMM Ha TOCYJApPCTBEHHOW CITy)KOe, MO3BOJSIONINE NMPUMEHSThH
MPaBOBBIE W OpraHU3AI[IOHHBIE CPEICTBA, HAIIPaBIICHHBIE HA MCKIIOYEHHE YCIOBHU M MPUYHH, CIIOCOOCT-
BYIOIIHX TPOSIBJICHUIO KOPPYITITUOHHBIX PUCKOB.

bopvba c xoppynyueii 6 cucmeme 2ocyoapcmeennoii cyxcovt CLIIA

B 3akononarensctBe CLLIA moHATHE «KOPPYNIHS TOMKHOCTHBIX JIUID) OMPEIENIEHO TOCTATOYHO IIUPO-
k0. OHO BKIIIOYAET Psijl MPOTUBONPABHEIX JCSHHIA, TPETyCMOTPEHHBIX B OCHOBHOM B UETHIPEX TJIaBaxX pase-
na 18 CBosia 3aKOHOB:

1. B3sTOuHIYECTBO, HEYECTHBIE TOXOMABI M 3JI0YIIOTPEOICHNE CBOMM TIOJIOKEHUEM ITyOJTMIHBIMH TOJDK-
HOCTHBIMH JIVIIAMHU.

2. JIomKHOCTHBIE JIUIA U CITy>Kallhe 110 HaliMYy.

3. BeimoraTensCTBO U yrpO3BI.

4. BeIOOPHI 1 IOMUTHICCKAS ACITCIIBHOCTD.

YronoBHOMY mnipeciiefioBaHuIo 3a B3sTouHndecTBO B CIIIA momBepratoTcst He TOJNBKO T, KTO MOTydYaeT
B3SITKH, HO U T€, KTO UX JaeT.

3akonomarenscTBO CIIA mpemycmarprBaeT OorpaHHYEHUE JETOBOW aKTHBHOCTH OBIBITUX TOCYAApCT-
BEHHBIX JIOJDKHOCTHBIX JIUI] ITOCJIC YX0J1a M3 OPTaHOB rOCYNapCTBEHHOM BIIACTH.

CBoeoOpa3HbIM BUJIOM JIOJDKHOCTHOTO 3JIOYTIOTPEOJICHUS SBISETCS MOAKYI C IIENbI0 UCTIONh30BAHUS
BIUSHUS TIPY HA3HAYEHWW Ha TOCYINApCTBEHHYIO NOJDKHOCTh. B HaHHOM ciydae peub HAET HE O B3STKE
B COOCTBEHHOM CMBICIIC — BO3HArPaXJICHUE MPUHUMACTCS WM JAeTCs 332 OJIHO JIUIIb OOCIIaHNE UCTIONh30-
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BaTh B OynymieMm cBoe BiussHHE. CyOBEKTOM ATOTO MPECTYIUICHUS MOTYT OBITh KaK YacTHOE JIUIO, TaK H
dbupma, xopriopamws [5; 241].

Bo u3bexanue pacrnpocTpaHeHUs] CKPBITON (HOpMBI HE3aKOHHOTO HCIIOJIB30BAHUS JOJDKHOCTHOTO TO-
JIO)KEHUSI 3aKOHOMATENBCTBO PEKIIAMUPYET CUTYAIlUH, OINpPEACIseMble B aMEPUKAHCKOM IPaBe MOHSATHUEM
«KOH(IHMKT HHTEpecoB». B muamMCcTepcTBe FocTuimu CILIA neiicTByeT criennanbHbIN OTEeN, HAlleICHHBIN Ha
00pEOY € MPECTYIIICHUSMHE, CBSI3aHHBIMU ¢ KOH(MJIMKTOM HHTEPECOB. 3aKOHOIATEIbHOE 3aKPEIICHUE «KOH-
(hbIMKTa MHTEPECOBY MPHU3BAHO TapaHTUPOBATh, YTOOBI YACTHBIC COOOPaKCHHS HE OKA3hIBAIM YPE3MEPHOTO
BIIUSHYSI HA PEICHUS TOCYAapCTBEHHOW Ba)KHOCTH, YTOOBI CIIPABEUIMBOCTh M PAaBHOE OTHOIICHUE OBLIH
MPOSIBIIEHBI K TEM, KTO HMEET JIEJIO C IPABUTEIIHCTBOM.

B CHIA paccriegoBaHnueM YTOJIOBHBIX JI€T B OTHOIIEHUH BBICIINX TOJHKHOCTHBIX JIMI] 3aHUMAeTCs He-
3aBHCHMEBIA TMPOKYpOp, Ha3HAYaeMBI CHEIMATbHBIM MOAPAa3JICICHHEM OKPYXKHOTO (heAepalbHOTO Cyaa
B Bammmarrone. bonee Toro, komuteTsl KoHTpecca CIIIA mMeroT mpaBo paccienoBaHus GakToB MpaBOHAPY-
IIEHUH, COBEPIIAEMBIX MPE3UICHTOM M BBICIIMMH JTOJDKHOCTHBIMU JINTIAMH.

Bopwvba ¢ koppynyueii 6 cucmeme 2ocyoapcmeeHnol ciysicovt OPI

I'epmanckuii ToccayKammii HeceT MOMHYIO JIMYHYI0 OTBETCTBEHHOCTh 338 IPAaBOMEPHOCTh CBOUX JIeHCT-
BUH 10 MCIIOJHEHUIO CITY)KEOHBIX 00s13aHHOCTeW. O COMHEHUSX OTHOCHUTEIBHO MPAaBOMEPHOCTH CITYKEOHBIX
yKa3aHUW (pacropspKeHHH) TOCCIyKallui JODKEH HEMEJIEHHO COOOLIMTH CBOEMY HETMOCPEACTBEHHOMY
HavyabHUKY. Eciiu pacnopsbkeHue ocTaeTcs B CHIIE, 2 COMHEHHS HE YCTPAaHEHBI, OH JIOJDKEH OOpaTHThCA
K BBIIIECTOSIIIIEMY HAYalbHUKY. ECITM M TOT MOATBEPKAAeT PacIoOpsHKEHHE, TO TOCCIY)KaIli JOIDKEH ero
WCTIIOJTHUTD, TIPH YCIIOBHUH, YTO 3TO HE MPOTUBOPEUNT YCTAHOBICHHOMY MOpSAKy. [loaTBepkaenne pacmopsi-
JKEHUSI B TOM CJIy4ae, TPy HATMYUU TIPOCKOBI, TOHKHO OBITh JaHO B TUCBMEHHOM BHJIE.

AkryaibHas mpo0jiemMa 00pbObI ¢ KOppymiueir — coOroaeHue ciayxeoHoi taituel. B ®PI” roccmyxka-
IIMA ¥ TI0 UICTEYEHUH CPOKA CITY>KOBI JIOJDKEH JIepKaTh B TaifHe CBeIeHUs U (DAKThI, CTAaBIIHE €My U3BECTHBI-
MU B TIPOIIECCE NEATEIBHOCTH. be3 pa3pelieHns ToCCIIyKalliuil He MEeT MpaBa JaBaTh NMOKa3aHUs WIH Jie-
JIaTh 3asBJICHUS TI0 TaKUM (pakTam (fesam) axe B Cy/Ie.

[loBbImeHHBIE TPEOOBAHNSA U OTPAHUYEHUS, CBSA3aHHBIE C TOCYAApCTBEHHON CITy)00#, KOMIIEHCHPYIOT-
Csl COOTBETCTBYIOIIUM TOCYNapCTBCHHBIM KAJIOBAHWEM W JAPYTUMH BHITUIATAMH, TapaHTUSIMHU, OOECIIeUH-
BAaIOLIMMH CTAaOMIBHOCTH pab0odero MecTa 1 MPOABIKEHHUE 110 CTyk0e, a TaKKe TOCTOWHBIN YPOBEHb )KHU3HU.

l'ocynapcTBeHHBIE CyKalllvie HE BIpaBe 3aHUMATHCS KaKOH-THOO MpeanpHHUMATENbCKON JIeATeNhb-
HOCTBIO JIMYHO WJTH Yepe3 IOBEPEHHBIX JINII, B TOM YHCJIE yYaCTBOBATh B ACSITEIHHOCTH MPaBIEHIS, HAOIIO-
JATEILHOTO COBETA WM B UHOM OpraHe OOIIeCTBa, TOBAPUINECTBA WM MPEANPUSATHS JIF000# APYyroil mpaBo-
BOH (OPMEL.

[TonpoOHBIe MpeanucaHus 0 TMOPSAKE COBMECTUTENBCTBA TOCCIYXKAIUX M3AaeT (eneparbHOE MpaBu-
TEJIHCTBO MYTEM MPUHATHS TIOCTAHOBJICHUH, MMEIONIUX 3aKOHOIATEIIEHYIO CHITY.

[TonpoOHO peraMeHTHPOBAHBI U MOCIIEACTBUS HEBBITIOTHCHHS WITH HEHA/IJICHKAIIETO BBITOJIHEHUS TOC-
CITy>KalllUMH BO3JIOKEHHBIX Ha HUX o0s3aHHOCTeH. ['occmyskammuii (cormacHo ycTaBy ¢eaepantbHOro JUCIIH-
TUTMHAPHOTO MPaBa) CYUTAETCS COBEPIIMBIINM CITY)KEOHBIN MPOCTYIIOK, €CIIM BUHOBEH B HAPYIIEHUH MCIIOJN-
HEHHS BO3JIOKEHHBIX Ha HEero o0s3aHHOCTEH. OAHAKO HE KaKIO0e HapylleHHe O00sS3aHHOCTEH BIEYET 3a CO-
0ol mpuMeHeHHe Mep OTBeTCTBEHHOCTH. 1loapoOHO pernaMeHTHpyeTCs MOPSAAOK MPUBJICUEHUS CITYKaIIX
K OTBETCTBEHHOCTH 3a CIYXeOHble MPOCTYNKH (IUCHMILIMHAPHBIA mporecc). llopsmok yBombHEHHS co
CITy>KOBI 32 TIPOCTYIKU IO APYTMM OCHOBAHUSM HpeaycMoTpeH OOLIUM 3aKOHOM O MPaBOBOM MOJOKEHUHU
TOCYIapCTBEHHBIX CIIy)KaIlIUX U 3aKOHOM O (hefepanbHbIX ciryKamux [6; 74].

Hcxons 3 mpencTaBIeHHOT0 aHaIn3a 3apy0eKHOTO OMBbITa aHTHKOPPYIIIMOHHBIX MEp B CUCTEME TOCY-
JAPCTBEHHOW CITYXObI, MOJKHO CJIEJIaTh BHIBOJ], YTO MHOTHE COCTABJISIFOIIUE B TOW WJIM WHOW CTCIICHU yKE
YYTEHBI B Ka3aXCTaHCKOM 3aKOHOJIATEIILCTBE U B MTPAKTUKE OPraHU3AI[UH TOCYIaPCTBEHHOM CITyKOBI.

B wactHOCTH, B X0/1€ pedopMBI TOCYIaPCTBEHHOM CITY>KOBI PEaTN30BaHbI CIEAYIONIHUE MEPhI, UMEIOIIHIE
AHTUKOPPYIIIMOHHBIA XapaKTep: BBEACHHE KOHKYPCHOTO OTOOpa Ha BakaHTHbBIE JOJDKHOCTH aJMHHHCTpA-
THUBHBIX TOCYJapCTBEHHBIX CIYXKAIIUX, OQUIIHATBEHOTO (TIyOJIMYHOT0) MPUHECeHUs pucsry; npuHsatue Ko-
JeKca vecT (TMpaBHI CIY)KEOHOHM STHKH); BBEJCHHE 00sS3aHHOCTH WH()OPMHUPOBATH JIOMHKHOCTHOE ITUIIO
(MMeroree MpaBO Ha3HAYEHHS HA JIOJDKHOCTH) O MPOTUBOPEYHH MEX]y YAaCTHBIMH WHTEpecaMH rocynapcT-
BEHHOTO CIY)Kalllero M €ro IMOJHOMOYMSMH; OTpaHHYCHHE COBMECTHOM CIY>KOBI ONM3KHX POACTBEHHHKOB
B OJJHOM TOCYAapCTBEHHOM OpraHe; MpelocTaBlIeHHEe JeKIapaluy 0 J0X0AaX; nepeaada UMYyIIecTBa B J0Be-
pUTENbHOE yIpaBlieHHE; oOecTeueHre MPO3PavYHOCTH MPOoIlecca MPUBATU3ALINH, JAEATEIPHOCTH HAIIMOHAIb-
HBIX KOMIIAaHWI M TOCYAapCTBEHHBIX MPENIPHUITUAN, a TAK)KE YACTHBIX KOMIIAHUH; TPUHSATHE CIICIUATBHBIX
pelieHni B 00JIaCTH HAJIOTOBO IMOJIMTUKH, HEIPOIIOIL30BaHMS U 3eMEIbHBIX OTHOIICHUHN U T.1.
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MpoTuBOaECTBIE KOPPYNLUMUM B CUCTEME ...

Tem He MeHee OTAeTbHBIC TPOOIEMBI MPEAYIPEKACHUS U TPECCUCHHS KOPPYIIIMH B CUCTEME ToCyaap-
cTBeHHOH ciryk0b1 PK TpeOyroT MOMONMHUTENBHOTO U3yUEHUS ISl MPUHATHS HEOOXOIMMBIX MPAKTUIECKIX
NEHCTBHIA MO0 UX YCTPAHEHHIO C YUYETOM MEXITyHAPOIHOTO OTIBITA.

Takxke MOKHO COCIAThCS Ha OMBIT CTPaH, MOOCIUBIIHNX WM TIOYTH MMOOSTUBIIMX Koppyniwio. K HuM
B IIEPBYIO odepeanr oTHOCATCS CHHTAIyp ¥ aIMUHHACTPATUBHBIN paiioH Kutas I'onkonr. IMEIOT OYeHb BBI-
COKHU aHTHKOPPYMIIMOHHBIN PEHTHHT Takue rocymapcTtBa, kak Hosas 3emanmusa, Ounnsamus, Jlanus u
IIBerus.

B 3akoHOmaTenbCcTBE 3TUX TOCYNApPCTB AOCTATOUHO ACTAIBHO OMPEACICHBI MEXaHU3MBI pa3perieHus
KOH(JINKTa HHTEPECOB B CUCTEME T'OCYIAapPCTBEHHOM CITy’KObI, YTO TO3BOJISIET MUHIMH3UPOBATh KOPPYIIIIH-
OHHBIE PUCKH B aIMUHUCTPATUBHOHN EATEIHHOCTH TOCYJaPCTBEHHBIX CITY>KaIlIHX.

HeobxomumMo Moa4epKHYTh, YTO 3apyOekKHBIE TOCYAapCTBa, KOTOPHIC JOOMIMCH MOJIOKUTEIBHBIX pe-
3yJBTATOB B JieJie POTUBOACUCTBUS KOPPYIIIINH, HAa TPOTSHKEHUH MHOTHX JIET CO3/1aBalli COOTBETCTBYIOIINE
MIpaBOBEIE CpeACTBa s 3TOT0. Kak mpaBmiio, ycnex B Jiejie MPOTHBOACUCTBUS KOPPYIIIIUU JOCTUTAETCS IPH
KOMILUTEKCHOM IMPUMEHEHHUU PA3JIMYHBIX MPABOBBIX CPEACTB, @ UMEHHO KOHCTUTYLIMOHHBIX, MEXKTyHAPOIHO-
MPaBOBBIX, YTOJOBHO-TIPABOBBIX, HH(OPMAITUOHHBIX U Ap. MIHaue roBops, aHTUKOPPYIIIMOHHBIC TIPEITHCa-
HUS COAEP)KAITUCh B 3aKOHOJATENHCTBE PA3UYHON OTpPaciIeBON MPUHAIJICKHOCTH, & MCIIOJIb30BaHUE BCEU
COBOKYIHOCTU TPABOBBIX CPEJCTB BHOCHUT CYIIECTBEHHBIA BKJIAJ B JIEJO MPOTUBOJCHCTBUS KOPPYIIUHU B
CUCTEME TOCYapCTBCHHOMN CITy>KOBI. YUUTHIBAs W3JI0XKEHHOE BHIIIE, 3aPYOCIKHBIA OMBIT MPOTUBOACHCTBUS
KOPPYIIIMU MOXET U JIOJDKEH OBITh UCTIONB30BaH MPH CO3/IaHUH KOMILUIEKCA MPABOBBIX CPEJICTB 110 TPOTHBO-
JIEHUCTBHUIO €H.

MoxHO yTBEpXKIaTh Takke, 9TO ISl A(P(PEKTUBHOTO MPOTHUBOJCHCTBHS KOPPYIIIIMU B CUCTEME TOCY-
napcTBeHHOU ciry:kObl PecnyOonmku Kasaxctan HE0OXOOMMO HMCIONB30BAaTh BCIO COBOKYITHOCTH IPABOBBIX
cpenctB. OHAKO LEHTPaIbHOE MECTO B MEXaHHM3ME MPOTHBOJECHCTBHS KOPPYIIMH B CHCTEME TOCYIapCT-
BeHHOU ciy:k0b1 PK, xak mpejpcraBusercs, JOMKHO OBITh OTBEIIEHO MMEHHO aIMUHUCTPATHBHO-TIPABOBBIM
cpeactBaMm. CBS3aHO 3TO C TEM, YTO HOPMbI aIMUHHUCTPATUBHOTO IMpaBa OMPEICISIOT PEKUM OCYILIECTBIIEC-
HUS TOCYIapCTBEHHOH CiTy>kObl. OHU K€ OMPEAEIAIOT PEKUM IMyOJMYHOTO YIIPABICHUS B IIEJIOM, HMU YCTa-
HAaBJIMBAIOTCS TOPSAIOK MPEAOCTABICHUS IMyOTUYHBIX YCIIYT TPaKIaHAM M IOPHINYCCKUM JIUIAM, TOPSIO0K
B3aMIMOOTHOIIICHUS Pa3JIMYHBIX CYOBEKTOB B C)epe UCTIOHUTEIBHO-PACTIOPSIAUTEIBHON IEATEIIEHOCTH.

K gncny anMUHUCTPaTHBHO-IIPABOBBIX CPEACTB NMPOTHBOJAEHCTBHS KOPPYIIIUN MOKHO OTHECTH: aJIMHU-
HUCTPAaTHUBHBIC 3aIPETHI, CBS3aHHBIE C PEKUMOM TOCYIApCTBEHHOW CIY>KOBI; CpEACTBAa ypETyIHpPOBaHUS
KOH()JTUKTa MHTEPECOB HA TOCYAPCTBEHHOMN CITY)KOE; YSTKUI JTOJDKHOCTHOW PETIAaMEHT TOCYJIapCTBEHHOTO
CITy’)KaIl[eT0; KOHKYPCHOE 3aMeleHHe MOHKHOCTH TOCYAApCTBEHHON CITy»KObI; YCTAaHOBJICHHE M 00s3aTelb-
HO€ HCIIOJIb30BaHNE KaJAPOBOTO Pe3epBa B CHCTEME TOCYAapCTBEHHON CITyKObI; 0053aTEIbHOE YCTAaHOBJICHHE
QIBTEPHATUBEI MPU BBIOOPE KAHAWJIATOB MPH HA3HAYCHWW HA JIOJDKHOCTH; UCTBITAHHE IPH MOCTYIUICHUU
Ha TOCYJapCTBEHHYIO CIIYX0y; MEXaHH3M COTJIACOBAaHUS C TOJpPa3NeICHUIMUA COOCTBEHHOH 0€30MmacHOCTH
KaHIUAATYp TPH Ha3HAaYeHWH Ha OTBETCTBEHHBIE IOJDKHOCTH TOCYAAapCTBEHHOH NPaBOOXPaHUTEIbHON
CITy>kOBI; OIpeneeHre cTaTyca JOHKHOCTH TOCYAapCTBEHHOM CITy»KObI, KOTOpas CBA3aHA C KOPPYIIIHOHHBI-
MU YIpO3aMU; COLUATIbHBIC TAPAHTUH, CBSI3aHHBIC C PEXKUMOM U CTaTyCOM T'OCYAapCTBEHHOTO CIIYXaIllero;
aTTECTAIMIO TOCYIAPCTBEHHBIX CIYKAIUX; IMOOMIPEHNS W HarpakJIeHUs] TOCYAaPCTBEHHBIX CITY)KaliX; OII-
peneneHre MPUMEPHBIX 3TAMlOB KapbepPHOTO POCTa TOCYAapCTBEHHOTO CIYXKAIlEero; OTCTpaHEHHE OT 3aHU-
MaeMoOi JTOJKHOCTH TOCYAAPCTBEHHOMN CITYKOBbI B CIIydasXx BOSHHKHOBEHHUS «KOH(IIMKTa WHTEPECOBY; KBa-
TUGUKAITMOHHBIA SK3aMEH; PEKUM CITYy>)KEOHOH JHUCIUIUIMHBI HA TOCYJIapCTBEHHOW CiIy)kOe; alMUHUCTpa-
TUBHBI KOHTPOJb 3a CIIy’)KEOHOW AESITeNFHOCTHIO TOCYNAPCTBEHHBIX CIY)KAIMX; HAJIOTOBBI KOHTPOJb
32 UMYUIECTBEHHBIM TOJIOKEHUEM T'OCYJaPCTBEHHOTO CIIYKAIIETO U YWICHOB €ro CeMbH; AUCIUILUIMHAPHYIO U
AIMUHUCTPATUBHYIO OTBETCTBEHHOCTh TOCYIaPCTBEHHBIX CIYKAILUX; MEXaHU3M MPEIOCTABICHUS CBEICHUI
0 JI0X0/ax, UMYIIIECTBE M 0053aTEIbCTBAX UMYIIIECTBEHHOTO XapaKkTepa rocyIapcTBEHHOTO CITY’Kalllero; OIl-
JaTy TPyZa TOCYJapCTBEHHBIX CIYXKAIIKX; POTAILIMIO KaJpOB B CHCTEME TOCYAAPCTBEHHOMN CITY>KOBI U JIp.

Eme omHO cpencTBo, Ha KOTOpOE ClenyeT o0paTuTh 0co00€ BHUMaHKME, — 3TO poTanus kaapos. [1po-
1eaypa poTali B CUCTEME TOCYIAPCTBEHHOM CITY)KOBI SIBISIETCSI OJTHUM M3 caMbIX d((GEKTHBHBIX CPEJICTB
MIPOTUBOJIEHCTBHS KOppynuuu. M1 B 3TOM ciydae, Kak HpeAcTaBiseTcs, ObUI0 ObI BIIOJIHE IIeTecoo0pa3Ho
y4ecTh 3apyOeKHBIN OIBIT, HampuMep, | epMannu, B KOTOpoi Ha ocHOBaHWU 3akoHa «O OoprOe ¢ Koppyn-
1ueiy aMHHUCTPALUsS OpraHa, B KOTOPOM OCYINECTBIISETCS TOCYJapCTBEHHAs CITy:k0a, 00s3aHa BECTH He-
MOCpeAICTBEHHOE HaOMIOZCHNE 3a CHUTyaluel, CBA3aHHON C MPOTHBOACWCTBHEM KOPPYIIHMH, OMPEIETATh
HauOoJee ySI3BUMbBIC B KOPPYIIIMOHHOM IUIAHE JOHKHOCTH TOCY/IAPCTBEHHOM CITY>KOBI, @ TAKXKE MPOBOJANUTH
MEpONPHUATUSA MO MNPEAYNPEKICHUIO BO3MOXKHBIX KOPPYMIMOHHBIX MpaBoHapylieHuidl. [loguepkneM, 4to
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Ha0Op Ha TaKWe JODKHOCTU OCYIISCTBIISETCS IEJICHANPABICHHO, MOIOOPAHHEIC CITYXKaIlMe JTOJDKHBI ObITh
YCTOHYUBBI B MOPaJIbHO-IICUXOJIOTHYECKOM IIJIaHE, WX, KaK MPaBUJIO, MEHSIOT Kaxjsle 5 jeT. Kuraiickas
CHUCTEMA POTAIMH IIPEeIyCMaTPHBACT MEPEBO Yepe3 OINpeaeiieHHbIC MTPOMEKYTKH BPEMEHH T'OCYIapCTBCH-
HBIX CIIy’KallliX Ha pa0oTy B JAPYTYI0 MECTHOCTh, HAa JIPYTYIO MOMKHOCTh. ['ocynapctBenHbie opransl KHP
00s13aHBl UIMETh HEKOTOPOE KOJMUECTBO BAKAHTHBIX MECT JJIS IPUHATHS JOUKHOCTHBIX JIMII B MOPSAIKE PO-
tannu [7]. Ha3BanHas mpakTrka, 10 HAIIeMy MHEHHIO, 3aCITy’)KHBAacT BHUMAHHS W MOXET OBITH BHEIpPCHA
B MEXaHU3M aJIMUHUCTPATUBHO-TIPABOBOrO PETYJIUPOBAHUS POTAIMH KaJAPOB B CHUCTEME T'OCYAapCTBEHHOMH
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Pucynok. KoMrnekcHbie MEpBI 10 MPOTUBOACHCTBHIO KOPPYITIIMU B CUCTEME TOCYAapCTBEHHON CITYXKOBI,
OCHOBAaHHBIEC Ha MCKIIIOYEHUH MPSIMBIX KOHTAKTOB FOCYIapPCTBEHHBIX OPTAHOB C HACEIEHUEM (COCTABICHO aBTOPAMN)

OTHOCHTEIIBHO HH3KOE ACHEXKHOEC COACPKAHUE IOCyIapCTBEHHBIX CITyXKallUuX TaKKE HE obecrieunBacT

3¢ (HEeKTUBHOCTh CITY’)KEOHOW NEATEIIEHOCTH. XOTS B TOCICIHEE BPEMs IMOJIOKCHUE 3HAYUTEIHHO YIyYIln-
JIOCh, HO B CPAaBHCHHHM C 3apIUIATON B KOMMEPYECKHX CTPYKTYpax, OCOOCHHO B HAI[MOHAIBHBIX KOMIIAHUSX,
TOCCHyKaIllie TOMyYaroT 3HAYUTEIbHO HInke. HeoOX0aMMOo CyIIeCTBEHHO YBENWYHTh JEHEKHOE COoepiKa-
HUE TOCYJApCTBEHHBIX CIYXAIHUX, YTO OTYACTH MOXKET CIIOCOOCTBOBATH MPEIYNPEKICHUIO U MPECCUCHUIO
KOPPYIIIIUK B CUCTEME TOCYapCTBEHHOU CITy»Obl. OITHAKO JIUIIh OJHUM IMOBBIIICHUEM JCHEKHOTO CONEp-
YKaHWS TOCYIApCTBEHHBIX CIYXKaIIMX MpoOiieMy Koppyniuu He pemuTh. [lo Hamemy riybokomy yoexme-
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HUIO, 37IECh HYXCH IEJIbIH KOMIUIEKC aJMHUHHUCTPATUBHO-TIPABOBEIX, COLMAIBHBIX, JKOHOMUYECCKUX U HH-
(hOpMaIMOHHBIX MEPOTIPHUSIITHH.

B cBsi3u ¢ 3THM B HacTosIee BpeMsi HEOOXOJMMBI pa3paldoTKa ¥ OCYIISCTBIICHHE IEJIOT0 KOMILIEKCa
Pa3HOOOPAa3HBIX U MOCIEIOBATEIBHBIX MEP aIMUHUCTPATUBHO-IIPABOBOI'O XapaKTepa Mo MpeIynpekIeHUI0 U
MPECEUCHUI0 KOPPYIIUK B CHCTEME TOCYIapCTBEHHOW ciyxObl PK, HampaBiIeHHBIX, B IEPBYIO OYepeib,
Ha MCKIIIOYEHHE TMPSIMOTO KOHTaKTa TOCYAAPCTBEHHBIX UYWHOBHUKOB, pabOTalomUX B  OpraHax,
MPEIOCTABIISAIONINX TOCYJapCTBEHHBIC YCIAYTM (H3MUECKUM W IOPUIUYECKAM JIAIaM. B 3Tux memsx
MpeIaraeM KMCIoJIb30BaTh pa3pabOTaHHYIO aBTOPAMH CXEMY B3aUMO/ICHCTBHS TOCYIaPCTBEHHBIX CITYKAIUX
C HaceJIeHHEM, TJIe MOKa3aHo, KaK Ha MPAKTHUKE JIOTUYHO MPOTHBOACHCTBOBATH KOPPYIIIMHA, MUHUMHU3UPYS
MIPSIMBIE KOHTAKTHI (pHC. ).

Hcxons u3 n3m0KEHHOTO BEIIIE CYMTAEM, YTO MPEXK]IE BCETO HEOOXOAUMO COBEPIICHCTBOBAHUE HOpMa-
THUBHBIX TIPEANUCAHUN, KOTOPBIC OMPEACISIOT aJMHHUCTPATUBHO-TIPABOBOW PEXHUM pabOThI UCTIOJHUTEIb-
HBIX OPTaHOB TOCY/IAPCTBECHHOM BIIACTH, a TAK)KE CUCTEMATHYECKOE JOMOIHEHHE 3aKOHOIATENLCTBA O TOCY-
JAPCTBEHHOW CITy>)KO€ COBPEMEHHBIMU aJIMUHUCTPATHBHO-TPABOBBIMU CPEJCTBAMH aHTHKOPPYIIIHOHHOTO
xapakrtepa.
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JL.H.Bypnakos, T.C.HypsieBa

MemilekeTTik KbI3MeT KyilieciHaeri chbi0aiijiac JKeMKOPJIBbIKKA KaApChl Kypec
MeMJIEKeTTiK 0acKapyAblH THIMAIITIH apTTHIPY (paKTOPBI peTiHae

Maxkanana Kazakcran PecrryOimkacsIHBIH chIOaiiiac >keMKOPJIBIKKA KapChl casiCaThIH iCKe achIPYABIH HETi3ri
OarbITTaphl, IMICTENIEpAiH MEMIIEKeTTIK KbI3MeT JKyHeciHae chlbaiiac >KeMKOPJBIKKA KapChl 1C-KUMBLIIBI
OKIMIIITIK-KYKBIKTEIK peTTey Taxipubeci, chIOaillac KEMKOPJBIKKa Kapchl iC-KUMBUIABIH —OKIMIIUIIK-
KYKBIKTBIK Kypajaapbl KapacTbIpbuLibl. COHBIMEH KaTap MEMJICKETTIiK KbI3METLIIEPAiH XaIbIKICH e3apa ic-
OpEKeTiHiH TeTiri GasHIaIIbI.

L.N.Burlakov, T.S.Nurysheva

Countering corruption in the public service as a factor
in increasing the efficiency of public administration

The article discusses the main directions of anti-corruption policy of the Republic of Kazakhstan, the experi-
ence of administrative and legal regulation of combating corruption in the public service of foreign states,
administrative and legal means of combating corruption, the proposes mechanism of interaction between
government officials with the public.
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Electronic government of the Republic of Kazakhstan:
the history of formation and development

The article considers the history of formation and development of e-government in Kazakhstan. Integrated In-
formation System Citizen Service Center is described more accurately, as one of the varieties of direction in
functioning of e-government. Conclusion is given in the end that the implementation of e-government is an
important element of administrative reform aimed at increasing the efficiency of the state administration. Pro-
spect of Kazakhstan development is the task of Kazakhstan at the present stage — the concentration of efforts
for transition to informational society through informational technology.

Key words: informational technologies, public administration, electronic services, individuals and legal enti-
ties’ satisfaction, monitoring and quality evaluation, certification of workers, informational society.

The modern development of human civilization is characterized as a next stage in scientific and tech-
nical revolution — implementation in every sphere of Information and Communication Technologies (ICT)
which change the way of people’s living and construct the foundation and material base for transition to in-
formational society, the society with high social and economic, political and cultural development.

Informational technologies of XXI are designed to solve the global complex problems in state politics
sphere, social sphere, improve the organization of industrial processes and business structures.

A world-class cybernetic Glushkov Victor Mikhailovich set the question and developed the technology
of electronic document management firstly in the USSR. The prototype of «electronic government» within
the USSR was a project and ideology of Glushkov V.M.He was an initiator and a main ideologist in devel-
opment and creation of Nationwide automated accounting system and information processing (NASI), de-
signed for automated managing of the national economy of the USSR on the whole. He designed the theory
of systems of distributed databases management (SDDM) for it.

«Electronic governmenty is a system of state management based on automation of the whole complex
of management processes across the country and serving the purpose of significant increase of efficiency in
state government and costs of social communications decrease for every member of the society.

«Electronic governmenty creation involves nationwide distributed system of public administration
building implementing the full range of tasks decision connected with documents management and their pro-
cessing.

The tasks of «e-government» are:

— optimization of providing government services to the public and business;

— support and empowerment of citizens self-service;

— growth of technological knowledge and skills of the citizens;

— increasing the level of participation of all voters in governance and country management;

—reducing the impact of geographical location factor.

«Electronic government» is not an addition or analogue of the traditional government, but it defines a
new way of interaction on the basis of information and communication technologies (ICT) for the purpose of
increasing the efficiency of providing public services.

Types of interactions «e-governmenty:

— between government and citizens (G2C, Government-to-Citizen);

— between government and business (G2B, Government-to-Business);

— between different branches of government (G2G, Government-to-Government);

— between government and employees (G2E, Government-to-Employees).

The automation of public authorities’ activity is carried out within the «e-government» creation. Creat-
ing the information systems of state bodies is the main thing here which allows providing a citizen with elec-
tronic service which is necessary and rather actual for his/her everyday life and work. And the main idea of
«e-government» in Kazakhstan is «providing the citizens with quick and qualitative access to electronic ser-
vices of state bodies». Creation of «electronic government» should provide not only more effective and less
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expensive administration but total change in interactions between the society and the government. Finally, it
will lead to improving the democracy and increasing the responsibility of the authority to people.

The idea of «e-government» creating in Kazakhstan was announced at the annual Message of the Presi-
dent of the Republic of Kazakhstan March 19, 2004 «Towards the competitive Kazakhstan, competitive
economy, and competitive nation» [1]. «The state program of forming «e-government» in the Republic of
Kazakhstan for 2005-2007» was accepted on the 10" of November 2004» [2]. This was one of the first seri-
ous steps towards the development of high technological country.

Creation of «electronic government» in Kazakhstan is long-termed and its realization can be imple-
mented only in several stages. The experience of the countries was studied where significant progress in de-
velopment the technology of e-government was achieved: Korea, Singapore, Estonia and others. Taking into
account the world experience, the implementation of «electronic government» in the Republic of Kazakhstan
is carried out in four steps:

1. Informational step (2005-2006) — the publication and spreading the information. At this stage, a
single point of access to all informational resources of state bodies and focus on the needs of the citizens and
organizations, basing on the concept of life and business events. Within this stage, the informational services
of all state bodies were placed at the portal up to the end of 2006;

2. Interactive step (2006-2008) — the service delivery by means of direct and inverse interaction be-
tween the government and the citizen. Within this step the mechanism of identification and authorization of
the users with the purpose of providing the citizens with interactive services with the help of state bodies, the
service of the citizens’ appellations reception is implemented and the mobile version of the portal was put
into operation;

3. Transactional step (2008—-2010) — interaction by the way of performing the financial and juridical
operations at the governmental portal. At this stage, mechanisms of citizens’ applications through the portal
to paid state services to perform financial transactions, through integration with payment gateway and bank-
ing information system were implemented;

4. Transformational stage (2010 to present days) — the creation of complex electronic services. Maxi-
mum efficiency in the providing the socially significant services.

But it is not enough to develop a program for its implementation for the realization of «e-government».
It is also necessary to train people who are computer literate and have the access to ICT will be able to inter-
act with the «electronic governmenty in any geographical point of the country.

The first stage in forming the informational society is a reduction of the informational inequality. To
achieve this objective, the Agency of the Republic of Kazakhstan for informatization and communications
developed a «Program for information inequality decrease for 2007-2009» [3]. The program is aimed to the
deal with challenges on reducing the information inequality, characterized by different levels of computer
literacy and unequal opportunities of access to modern communication technologies.

On the way to reducing informational inequality three important steps are needed to do. The first is
training the population. The second is lowering tariffs on the Internet. The third is ensuring citizens' access to
Internet resources.

State Program on forming «electronic governmenty is mainly focused on the formation of the basic in-
frastructure of e-government. The implementation of the concept of «electronic government» requires, at
least, the following initial conditions:

— the appropriate level of computerization of state bodies;

— a certain level of market development of information and communication technologies in the country;

— the existence or the presence of IT professionals like customers represented by public authorities and

suppliers of goods and services capable to realize assigned tasks;

— suitable legal and regulatory framework;

— a sufficient level of funding;

— the political will should be possessed not only by the head of state, but by all the participants in this

process.

The portal of «electronic government» of the Republic of Kazakhstan is a reference and interactive web
portal providing state services and services in electronic form and providing a single point of access to obtain
the most relevant information on state services.

The portal of «electronic governmenty is developed for the Ministry of Transport and Communications
of the Republic of Kazakhstan by the national operator in the field of Information Technology of the Repub-
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lic of Kazakhstan JSC «National Informational Technologies», a subsidiary of JSC «National ICT Holding
«Zerdey.

The launch of the web portal of «electronic government» on the Internet — www.egov.kz took place on
the 12" of April 2006. At the initial stage, it contained the materials about public services with information
and reference character.

The web portal of «electronic governmenty is a practical mechanism for implementing the concept of
providing public service by the principle of «one window». Currently, the informational services, covering
the activities of the Ministry of Education and Science, Lab our and Social Protection of Population, industry
and trade, justice, finance, healthcare, energy and mineral resources, the Agency for Civil Service Affairs
and the National Bank, are implemented at the portal. The services are provided as by public authorities, the
General Prosecutor's Office, the Constitutional Council, the Tax Committee of the Ministry of Finance of the
Republic of Kazakhstan, the National Security Committee and others, and by private enterprises «Kazposty
JSC, «NC «KazMunaiGas» JSC, «Kar-Tel» (Beeline), LLP «GSM Kazakhstany», «Kazakhtelecom» JSC
(Kcell), and others.

The projects of «electronic government» include dozens of different information systems (IS), registers,
state databases (SDB), hundreds of applications and services. This is IS «E-akimat» IP «E-Notary» IP «Elec-
tronic government procurement», SDB «Individuals», SDB «Legal Entities», SDB «Real Estate Registry»,
Unified system of electronic documentation of public authorities, Integrated IS «PSC», IP SDB
«E-licensingy, internet-portal of public authorities, gateway and payment gateway of e-government, and
many others.

Let’s examine the informational system PSC in more details.

The public service centers (PSC), providing public services to individuals and legal entities on the prin-
ciple of «one window» were created in the regions, in the cities of Almaty and Astana to implement the Pres-
ident's Message to the people of Kazakhstan dated February 18, 2005 «Kazakhstan is on the way of acceler-
ated economic, social and political modernization» [4] on the basis of Resolution of the Government of the
Republic of Kazakhstan dated 05.01.2007 Ne 1 «On creation of public institutions — public service centers
of the Ministry of Justice of the Republic of Kazakhstan» [5].

The government service is an activity of state bodies, aimed at meeting the needs of individuals and le-
gal entities, which has particular character and carried on the addressing of individuals and entities.

In Kazakhstan the company «I-Teco» performs a large-scale project on automation the Public service
centers. «I-Teco» is one of the leading IT companies in Russia in terms of turnover, growth rate, number of
performed projects, specialists’ skill.

The basis of all public service centers work is an integrated informational system (IIS) developed by the
company «I-Teco» software-based Amdocs CRM 7.5. The system provides complex IT support for the pro-
cess of providing public services to citizens. The main purpose of the implementation of IIS PSC is improv-
ing the quality and efficiency of public services provision. The services will be included in IIS PSC within
the approving the way of its delivery at the state level, said the Head of the analysis and design of business
processes «I-Tecoy.

Initially, only the services of the Ministry of Justice of Kazakhstan were provided at the PSC, and now
other ministries and departments of the country joined the project. The PSC began provide the services of
almost all ministries: transport, land relations, education, finance, environment, agriculture, economy and
budget planning, etc. Such way provides a significant reduction in the costs of a system creation and its sup-
port solves the problem with the unification of services, allows using a single network PSC to provide all
services. And finally, thanks to the citizens are not needed to think which agency or public authority issues a
particular reference, but in any case he/she should be referred immediately to the PSC.

As a result of monitoring, the analysts came to the conclusion that the load of PSC is uneven; a lack of
resources is the main problem for compliance with quality standards. According to recommendations, the
experts primarily indicate a need to translate the most popular services in electronic format, as it is, in their
opinion; will help to reduce the load of PSC.

In order to reduce costs the existing IT infrastructure of PSC is used at maximum. The use of so-called
«smart client» will reduce the costs for work places support. In general, within the project solves the problem
of unification of business processes in the national system of PSC, which will reduce the transaction costs in
the future.
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Data security is of special importance within the project. Serious steps in this direction were taken: data
about citizens and organizations will not be discharged in IIS PSC. It tests the mechanism helping to obtain
the data about the citizen (or organization) only when he/she addresses to PSC.

Experience on introduction IIS PSC in Kazakhstan is a valuable example of realization the function of
control over the process of citizen servicing. The system allows tracking all actions of civil servants in each
addressing of applicants. If the documents of the citizen are unreasonably delayed at any stage of the prepa-
ration, it is easy to identify who exactly stops it, and then figure out why it happened. IIS PSC has become a
convenient and effective tool to fight the corruption, bureaucracy and red tape thanks to this transparency of
the whole working process. Thus, at the initial stage the shortcomings of the work of PSC revealed and 250
employees received disciplinary action.

The main positive qualities of PSC became ensuring the equal access for all, the creation the opportuni-
ty to receive services of producing the documents of various organs at one place, the exclusion of the direct
contact between documents performers and citizens.

The practice of operating system IIS PSC demonstrates how effective this mechanism of interaction
with the public.

The Decree Ne 11 «On the transfer of public institutions — public service centers Registration Service
Committee and legal assistance of the Ministry of Justice of the Republic of Kazakhstan management to lo-
cal executive bodies» [6] was adopted on January 15, 2010 after two years of activity under the Ministry of
Justice of the Republic of Kazakhstan in accordance with the request of the President, the Government of the
Republic of Kazakhstan.

The transfer of authority was due to the fact that the local authorities work closely with the population
and know the needs and requirements of residents better. Thus, the government body of PSC and the body
carrying out towards him function of the subject of state ownership became akimats of regions, cities of Al-
maty and Astana. But the results of the monitoring showed that the quality of work of PSC during this time
decreased significantly.

According to the Decree of the Government of the Republic of Kazakhstan dated 11.03.2011 Ne 249,
the PSC were given for operating to Monitoring Committee of automation of public services and coordina-
tion of service centers of the Ministry of Communications and Information of the Republic of Kazakh-
stan [7].

Ministry of Communication and Information of the Republic of Kazakhstan the conversion of PSC to
republican state-owned enterprises was planned to the end of 2011.

Republican state enterprise on the right of business «Citizen Service Center» of the Monitoring Com-
mittee of automation public services and coordination of service centers of the Ministry of Communications
and Information of the Republic of Kazakhstan was created based on the Resolution of the Government of
the Republic of Kazakhstan dated November 11, 2011 Ne 1325 «On some measures on optimization of the
activities of public service centers» in order to improve the efficiency of public service centers[8].

According to this decision 25 republican state institutions of regions, cities of Astana and Almaty were
reorganized by attaching them to the Republican state enterprise on the right of business «Public Service
Center» of the Monitoring Committee of automation of public services and coordination of service centers of
the Ministry of Communications and Information of the Republic of Kazakhstan.

The Ministry of Communications and Information of the Republic of Kazakhstan transformed into the
Ministry of Transport and Communications of the Republic of Kazakhstan according to the Decree of the
President of the Republic of Kazakhstan «On further improvement of the system of government of the Re-
public of Kazakhstan» Ne 226 from 20.01.2012 [9].

The Ministry of Transport and Communications to improve the quality of public service delivery and
further development of PSC implemented measures for their modernization, optimization of business pro-
cesses of public service delivery and automation.

So, 28 PSC located in major cities, regional and district centers upgraded in 2011 and 224 PSC upgrad-
ed in 2012.

Modernization of PSC is characterized by the introduction of new information and communication
technologies, business process optimization, reducing the number of required documents, the introduction of
a barrier-free service.

14 PSC working in the mobile mode with departure to remote rural districts were launched in a pilot
mode within the framework of execution of the task set by the Head of State to ensure the availability of
public services to the general population, including people in remote settlements in all areas. There are over
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10 thousand of such visits. 120,000 applications from people in remote areas accepted. They did not have to
go to regional centers or cities to obtain the services.

In 2012, work of additional 56 similar PSC was organized. In 2013, 70 mobile PSC functioned, the
chairman of the Monitoring Committee of automation services and coordination of PSC Ministry of
Transport and Communications of the Republic of Kazakhstan marked.

In all regional PSC there is a trained employee who can help on e-government, to conduct a brief excur-
sion into the e-government portal. When you receive a digital signature it is explained how to use it and what
services you can get at home.

An informational Call-center of the Ministry of Justice of the Republic of Kazakhstan with a single free
number has started to operate in the country. Call-center operators will consult on the list of required docu-
ments, time and cost of providing services; will answer any question about government services. The citizens
can also report the complaints about unlawful actions of inspectors of PSC calling the free number.

Transition to new formats of work of Public service centers helped to improve the quality of public ser-
vice delivery to the population and create tools for monitoring and quality assessment.

Improving the quality of public services is a strategic task set by the Head of State. The quality of de-
livery of public services should be steadily improved and perfected. An important component here is profes-
sionalism of civil servants. Their professionalism in this case is a timely and qualitative delivery of public
services. In addition, public servants should have proper culture of communication with the consumers of
these services. Therefore today it is not enough for us to determine only the standard of public services. It is
necessary to provide qualitative functioning of the whole process of assist. In other words, a system of as-
sessment is necessary. The assessment criteria are the availability, quality of public service delivery, timeli-
ness, courtesy, the appeals process and providing public services in electronic form. Social surveys of con-
sumers and statistics will be used for the evaluation. Independent experts and non-governmental organiza-
tions will be enlisted for the survey. Furthermore, the mentality change of civil servants is one of the condi-
tions for improving public service. They are called to provide public services to citizens by the state. The
level of public confidence in the civil service as a whole depends mainly on the competent execution of this
task. The trust is not only civil servants’ work evaluation criteria but indicator of their image in society. The
assessment of branch employees of the enterprise has been made in order to determine the level of profes-
sional and qualification preparation and knowledge of current legislation of the Republic of Kazakhstan.

5552 employees of the following positions were certificated: inspectors and consultants, heads of de-
partments and their deputies, heads of operating rooms, supervisors and mentors, workers of monitoring and
control of the quality of public services, chief specialists of the storage sector, branch directors and their
deputies, employees of office services.

4 411 (79 %) workers passed successfully and confirmed their qualification and 1 141 (21 %) workers
didn’t pass the test.

Special attention is paid to improving quality and service delivery of public services, new institutions of
mentoring and supervising, introduced in PSC from 2012 perform a significant role. Staff training and devel-
opment is provided by the Institute of mentoring (tutorship), and the main task of supervisors is timely and
effective supervision and monitoring of technological processes of public services.

The independent monitoring of PSC activity and the quality of public services delivery is held annually
as part of implementing of the Memorandum of Association of Legal Entities (ALE) «Civil Alliance of
Kazakhstan». The results of the surveys showed the level of population trust increases. So, it counted 65 %
in 2010, 76 % in 2011 and 81 % in 2012.

A large-scale work on launching the projects of specialized PSC on registration of vehicles and driver's
licenses issuance was carried out to execute the paragraph 7 of the National Action Plan for implementation
of the Message of the President of the Republic of Kazakhstan «Socio-economic modernization is main di-
rection of development of Kazakhstan» dated January 27, 2012 in conjunction with the local executive bod-
ies of Almaty, Astana and Karaganda, Mangistau regions.

This project was implemented successfully on the 7" of December, 2012 on the basis of branch Ne 3
«PSC» in Karaganda region.

Minister of Transport and Communications, Minister of Internal Affairs of the Republic of Kazakhstan
and akim of Karaganda region participated at the opening of the first specialized PSC where services for the
issuance of driver's license and vehicle registration are provided.
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The time of service delivery is reduced significantly because of business process automation, integra-
tion of databases and information systems of state bodies and unification within the same complex of all the
steps necessary to obtain these types of services.

It will be possible to register vehicles in specialized PSC within 1 hour, and it will take for about 2
hours to obtain a driving license in case of passing the theoretical and practical exams successfully.

Passing exams on knowledge of traffic rules takes place in a specialized PSC. A class for testing is
equipped and automated circuit is built, which is equipped with special sensors and video cameras. Electron-
ic system for monitoring and evaluation driving skills records all stages of the examination, excluding the
human factor when deciding on the results of the practical examination.

It should be noted that PSC operators and the traffic police are involved in the course of providing ser-
vices, but their responsibilities are clearly defined: center operators receive the necessary documents, and
traffic police certificate the units, manufacturing driver's licenses and registration certificate. Thus it elimi-
nates the direct contact citizens with performers, responsible for the production of documents.

January 10, 2013 a grand opening of a similar PSC in Almaty with the participation of Head of State
N.A.Nazarbayev was held.

May 31, 2013 the opening of a specialized PSC in Aktau took place, and in September 2013 a dedicated
PSC in Astana opened.

The idea of creating PSC was progressive, convenient for citizens and for the state, which demonstrated
its value in practice. Every citizen who applies for public services, receives all the necessary information and
documents in a «single window» and does not think in what authorities he/she needs to address, what docu-
ments collect and the most important how much time will be spent to get each of the required documents.

The introduction of «electronic governmenty is an important element of administrative reform aimed at
improving the efficiency of public administration. Firstly, it provides transparency in government proce-
dures, reduces the level of corruption. Secondly, it reduces the state costs of the government apparatus and
simultaneously increases the social level of civil servants. Thirdly, the professionalism and the coefficient of
efficiency (CE) of employees’ activity are improved. Fourthly, it allows not spending much time on proce-
dures such as payment of taxes, registration and preparation of various documents. Created web-portal offers
over a thousand information services of state bodies. These services increase every year. Electronic docu-
ment management is implemented at the Presidential Office, Government, Parliament, some ministries and
departments. Now it is possible to send tax returns declaration via the Internet, to apply for government pur-
chases electronically, virtual receptions function.

During its existence, e-government of the Republic of Kazakhstan overcame four stages of formation
and development, it was accepted positively and appreciated highly by the international community; a high
position at international and national ratings, nominations at contests prove it. The degree of development of
Kazakhstan's e-government is assessed as «developing» (emerging leaders) and is considered one of the most
successful.

Kazakhstan task at modern stage is to concentrate the efforts for transition to informational society
through informational technologies.

In our country, only one of the components of informational society was accentuated; it is the formation
and development of e-government, which has been successfully implemented. However, the problem of in-
formational society is broader than just the development of e-government and the telecommunications indus-

try.
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K.C.MycinimoBa, A.H.OmxkanoBa

Ka3zakcran Pecrmy0iuKacbIHbIH DJIEKTPOHABIK YKIMETI:
KAJIBINTACY KOHE 1aMy TAPUXbI

Maxkanana Kasakcranmarbl OIEKTPOHIBIK YKIMETTIH KaJBIITACY TAapuXbl MEH JaMybl TaJKbLIaH[bL.
DJeKTPOHABIK YKIMETTiH KbI3METiHiH Oip OarbIThl peTiHAe XaublKKa KbI3MET KOPCETY OPTAaNIbIFBIHBIH
MHTeTpallsUlaHFaH  aKnapaTThlK JKyieci cumarranrad. KoOpbIThIHABUIAM Kene, DJIEKTPOHABIK YKIMETTI
€HT'i3y — OyJI MeMJIeKeTTiK 6acKapy THIMIUIITIH apTThIpyFa OarbITTalFaH OKIMIIITIK pe)OpMaHbIH MaHbI3 b
QNIEMEHTI JIereH TYKbIpbIM skacaizpl. Kasipri kesennmeri Kasakcranna namy kenereri GOJBINT aKHapaTThIK,
TEXHOJIOTHSUIIAP apKbUIbI aKMapaTThIK KOFAMFa KeIy YIIiH KYII caly MiHIeTi TaObLUIajbl.

K.C.Mycunumona, A.H.Anbxxanosa

aﬂeKTpOHHOC NnpaBUTEJIbCTBO PeCHY6.]'II/lKI/I Ka3axcran:
HCTOPHUA CTAHOBJICHUA U PA3BUTUSA

B cratee paccmaTpuBaeTcsi HCTOPHS CTAHOBJIECHMS M Pa3BUTHS 3NIEKTPOHHOTO MpaBUTENbcTBa B Kasaxcrane.
bonee moapo6HO onMchIBaeTCsS MHTErpupoBaHHas nH(opMaloHHas cucteMa «lleHTp obcmyxuBaHus Hace-
JIeHUsT», KaK OJHA W3 Pa3HOBHIHOCTEH HalpaBJICHUS (YHKIUOHHPOBAHUS SIEKTPOHHOTO IHMPaBHUTEIHCTBA.
B 3axmrouenue gaercs BBIBOJ O TOM, YTO BHEIPEHUE 3JIEKTPOHHOI'O IPABUTEILCTBA — JTO BAXKHBIN JIEMEHT
aJIMHHICTPAaTUBHON pe()OpMBI, HAIPaBICHHBIH Ha MOBBIIICHNE () (EKTUBHOCTH TOCYJapCTBEHHOTO YIpaBIIe-
Hus. 3agada Kasaxcrana Ha COBpEMEHHOM 3Talle, OTMEYEHO aBTOpAMU, — KOHLEHTpALUsl YCUIUH U1 1Iepe-
xo/1a K ”HYOPMALMOHHOMY OOIIECTBY uepe3 HHGOPMaLMOHHbIE TEXHOIOTHH.
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Kazakcran Pecny0iukacbIHAa¥FbI CasicHl sKYHeHI KeTLIipyaiH
KYKBIKTBIK Heri3iepi macesiecine

Makanazna KeIl MapTHSUIBIKTHI, OKIIIIK JEMOKPATHSHBI, COHBIMEH KaTap YITTHIK HCOJOTUSHEI JKeTUIIIpYRiH
KOHCTHTYIMSUIBIK HETi3Iepi KapacTHIPBUIFaH. ABTOpJIapABIH OUBIHINA, OCHI (hakTopiap kahaHgaHy KesiHzae
MEMJIEKeTTUTIKTI HBIFAHTYABIH HeTri3i OOJBIN ecenTeleni, jka3sy OapbICBIHAA aBTOpJIAp eMMI3iH TaHIayJIbl
MeMJIeKeTTaHyIIbUIAPBIHEIH eHOSKTepiHe CYHEeHTeH.

Kinm ce30ep: casicu Kyie, casich MapTHsIap, KON MapTUsUTBUIBIK, YITTBIK 3JUTa, YITTBIK HICOJIOTHS,
MEMJIEKETTUTIKTI JKeTUIAIPY, MEMIIEKEeTTIK OWIIK, MEMJIEKETTIK ammapar, KYKBIKTBIK HeTri3[ep, KYKBIKTHIK
TEeTiKTep.

Onemzae OONBIN KAaTKaH JEMOKPATHSUIBIK YpIicTepre jkayam Oepe OTBIPBIN, Ka3ak eli e3iHiH
MEMJICKETTITIH OJaH opl Kapail HaMbITyIbIH ayamaidi KaKeT eKCHIITiH MOWBIHAanapl. EmiMizmeri
JIEMOKpaTHUIaHy TIPOTIECTEPIHIH 9CEPIHCH KO MaPTHUIBIK CasICH XKYie maiiaa O0bII, Ka3ipri ediMi3IiH 3aH
HmIbIFapymsl opransl — I[lapnaMentre yimn maptus exinaepineH typaabl. bipak Oy xenicke 013 OipaeH Ko
JKETKI3reH >KOKMBI3, Oenrim mopexene ToKipuOe MektenTepiH OacraH kemTik. COHBIMEH Karap Kell
MapTUSIBL JKYHEHIH KeMIIUTIKTEepiHiH Oipi — ycak, Oip-OipiH KalTaaalThiH MapTUsIapAbIH 1a eMip cype
Oepetinairi 6omnca Kepek. Ajaiia >Kanrbl TapTUsIap CaHbl KaHIIA JAereH Macele OipiHIIi OphIHAA eUIKaIllaH
TYpFaH eMec, MaHbI3/IbICHI, MEMJICKETTIK OpraHAapIbl KYpyFa IIbIHANBI KaThICa alaThlH NapTHsIapAbIH CaHbI
KaHIIa JKOHE OJIap/BIH cascy OarbIThl KaHAall nereH macene Ooiamak. byn maocenene ke mapTHsUIB xKyiie
JKOHE MapTUSUIapIbIH KONTirl Typajibl €Ki MaceseHi Oip-OipiHeH aKbIpaTblll KaparaHaa raHa Oenriii Oip
HOTHXKeETe KOJ KeTKizyre Oonaapl. Kazakcran Toyenciairin anranbl 6epi OYpBIHFBI KEHECTIK Oip MapTHSIBI
KYHeIeH BONIIOIMSIBIK JKOJIMEH KON MapTHsUIbl JKylere Kapail mamy sxonbiHa Oer Oypasl. OraH momen
petiane Enbacemsir 2000 x. Kazakcran xankeiHa JKongayeiHaa alTeIIFaH: «OTKEH OH JKBUIABIH ITiHAE 013
EpKiH caiijiay eTKi31JeTiH, OH aJIThI CasiCH MapTHsl )KYMBIC iCTeI )aTKaH, OHbIH TepTeyi [lapaamMenTTe okinmik
€TEeTiH KOFaM KYpABIK. EKi *kapbIM MBIHHAH acTaM YKIMETTIK eMec YHBIMaapsl 0ap Koram Kypablk. Kocimkoit
eki mamaransl [lapaamMeHTi MeH Toyenci3 CoT XKyieci 6ap KoFaM KYPIBIK» JEreH Co3 >KOIAaphIiH KEITipCeK
Oomanel [1]. Omaii 6onca, 0i3 kKazip KazakcTanma HeMOKPATUSIIBIK TYPIIATTAaFbl CAsCU JKYHCHIH JKaraaiibiHa
KaJaii KapaiiMbI3? [3aeHy1Ii peTiHae MeMIIeKeTTiK OMITIKTIH KOFapbl OpraHAapbIHBIH KbI3MET CaJachlH TEpeH
3epTTEreH CaiblH, IICIIIMIH TalllaFraH KONTEeTeH Mocelelep Masaial, COFYPIIBbIM OTKip, KUBIH CypakTap
TybIHIABL. PecryOnukaHbIH cascu Kyieci, MEeMIIEKETTiH Ka3ipri JaMy CaThICHl oJi A€ OTIeli CHIIAaTKa he
OOJIBIN OTHIPFAaHBI Oapiara OeNrisi JKarJai.

Ochl Mocene xainel akagemMuk M.T.baiimaxanoB 1994 k., maptusiap €HII KaJbIITACHIT KeJie JKaTKaH
Ke3eHie, MbIHaail oif OumipreH ekeH: «KyKBIKTBIK MEMJICKETKE 6Ty OYpBIH eMip CYpreH Oip mapTHsIIBIK
JKYHeeH MIHAETTI TypAe aXbIpaylbl >koHe OipTiHAeN KeN MapTHUsUIbl )KYHEHI KaJblITacThIpyAbl Ke3Ieii.
bip mapTmsBIK Kyie, oAeTTe, 3aH YCTEMIIK KYPaThIH TOPTIN KYPY MEH caKTay MYMKIHIITIH JKOKKa
HIbIFapaasl. O3iHIH CHIAThIHA Opai, aJAbIMEH, OJ1 KEKeJIereH achlpa MalijanaHyFa ajbll Kejce, YaKbIT oTe
KeJle — TOJIKeK IeH 3aHCBHI3ABIKKA anblll Kenedi. Kem mapTusiibl xyieHiH Oip mapTHSUIBIKKA KaparaHza,
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ce3ci3, Oip apTBIKIWIBUIBIFBI Oap: opOip MapTUSHBIH, dcipece MapiaMeHTTe KOMUIUIK OpbIHFa HE >KOHE
YKIMETTI KYpaThIH ApTUSHBIH OpEKEeTTepl — KaJIFaH MapTUsIIapIbIH KaTaH KapayblHaa 00Jiaasl )KOHE OHBIH
3aHABI KIMITipiM OY3yBIHBIH ©31 Xapws OOJbIN, ChIHFA YIIbIpaiaey [2]. CoHma HapTHSIBIK JKYHEHIH
KaHIIAIBIKTBl MaHBI3Fa M€ CKEHJIrH OuTy YIIiH MbIHanad Oip aHBIKTaMaHBl alTBI OTKIMI3 KeJeli, 3aH
cajachlHIa MEMJICKET HBICAHBIH CHUTATTay YIIH «CasCH PSKUMHIH MEMIICKETTIK Oackapy aMaigapbl MEH
TOCUTIEPIHIH JKUBIHTBIFBI TYPFHICHIHIA Tap MaFbIHACKHI 1a, COHBIMEH Oipre KeKe TYJIFaHBIH JEMOKPATHSIIBIK
KYKBIKTApbhl MEH casch OOCTaHIBIKTAPBIHBIH KEMUIMI JIeHTeHi, peCMH KOHCTUTYLHUSIIBIK KOHE KYKBIKTHIK
HBICAHHBIH CasCU IIBIHJBIKKA COWKEC Kelmy Jopekeci, OWIIK KYpPBUIBIMIAPBIHBIH MEMIICKETTIK >KOHE
KOFaMJIBIK OMIp/iH KYKBIKTBIK HeETi3JlepiHe KapbIM-KAaThIHACHI CHUIAThl TYPFBICHIHAH aJFaHNaFbl KeH
MarplHACHIHIA Ja MaHBI3BI 30p», nehmi Peceiimin Oenrimi memutekeTTanymsickl B.Jlazaper [3]. Aur,
casicaTTaHyIIbUIAP OHBI «OYJI MEMJIEKETTIK OHMJIIKTI Ky3€ere achlpy 9IiCTepl MEH KYpaJlIapbIHbIH KUBIHTHIFbD)
nen tycigipemi [4]. JKammbl, OCBl «casiCH PEKHM» TEPMHUHI MEMIIEKET KOHCTHTYIHSJIApBIHAA MYJIIEM
JEPIIIKTeH KOMAaHbIIMaiabI skoHe 0i3aiH enimizmin Herisri 3ansiHna na Oyir TepMuH KepceTiiMereH. OHBIH
OpHBIHA OapiiblK KOHCTUTYIMSUIAPNA CasCH PEKUMIe KaTBICTBI MOCeNeNepi PEeTTeUTIH HopMaiap
KapacTeIpbutael. MyHall HopMa Oi3[iH KOJIJAaHBICTaFbl 3aHHamana jaa Oap. Cascu peRuMre «OWITIKTI
XKY3€ere achlpy MPOIECIHEC KAJBIITACATBIH XKOHE YCTEMIIK KYPYIIBI CasCH HACONOTHSIFa JKOHE KOFaMHBIH
casiCh MOJICHHETI JICHTeHiHE HETI3NIENETIH KOFaMIBIK KaThIHACTApP/bIH JKUBIHTHIFBD) PETIHAC aHBIKTaMa
Oepyre Oomansl [5]. Kelime «MeMIIEKETTIK PEeKUM» YFBIMBI J1a KOJIIAHBUIAIBI, O MEMJICKETTIK OWIIKTI
JKY3ere acblpy HBICAHApBl MCH OJIiCTEPIHIH KUBIHTHIFBIH )KOHE OYIT TPOIIECKE €I a3aMaTTaPBbIHBIH KATHICYBIH
oinmipeni.

Herisi, enie opblH anFaH casicd pe>KMMHIH CUIIATHIH aHBIKTAy KYpAEl eKeHi Oenrini, eiTKeHi ap Typii
casCH KYIITEp MEH CasCH KO3FaJbICTap OHBI TYPJl TyCiHAipemi. MyHaai >karmaiia MapTHsUIBIK KYHCHIH
JIaMy opexkeci, MeMIICKETTIK OMIIIK OpraHAaphl apachIHIaFsl KapbhIM-KaThIHAC, MEMIJICKETTIK OpraHaap MEH
KOFaMJIBIK OipJECTIKTeP/AiH XalIbIKIeH OalIaHBICHI, YCTEMIIKTI HJICOJOTUSHBIH CHUIATBl HEMECE OHBIH
MYJIIeM OOJIMaybl, KOFAMHBIH CasiCH JKOHE KYKBIKTBHIK MOJCHUET JACHICHi, e OacCIIBICHIHBIH KEKE TYJIFACHI,
TMIHHIH BIKIAJIbI CUAKTHI KenTereH (akTopiaap MaHbi3ra ve 0omaasl. CoHa, MPE3UACHTTIK 0acKapy HbICAHBI
MeH OipTyTac MEMJIEKETTiK Kypbuiblc HbIcaHblH KoHctutynmsina OekiTy KaszakctaH MemuleKeTTiniriHig
CBIPTKBI HBICAaHBI Typajibl KOpiHic OepreHiMeH, MEMJIEKETTIH TOJBIK CHIIATTaMachl YIIiH, OHBIH €J1 eMipiHiH
cascH OWIIriHICT1 KaHAaima Oip WHCTHTYTTApBIHBIH, TYPJl JEMOKpATHsS WHCTUTYTTAPBIHBIH POJi MEH
aZJaMHBIH CasiCH TIPOIIECTETi OPHBI JKETKUTKCI3 Oojampl. ATalFaH WHCTHUTYTTAp «CasiCH PEKHM» JEeTeH
YFBIMHBIH asICbIHA Kipei.

Kazakctan Pecrrybnukaceiasi [Ipesunenti H.Hazapbaes 0i31iH KoFaMaarbl CasiCh KETUINIPY CHUIATHI
MEH JEMOKpaTHUAHBbl OPHBIKTHIPY >KablHJa MbIHaJal TYXbIpbIM >kacaiifpl: «Kazakcran TMJ/I-HbIH e3re
eNJiepi CHUSKTHI OTIENI KE3CHJEri MeMIIeKeT OoJibil TaObutafpl. OJeM MYHJAl karmaiima OapiibiK
WHCTUTYTTAp, €H AIJBIMEH, CasCl HMHCTUTYTTap Y3aK DBOJIONUSIIBIFBIMEH CHUINATTANATBHIHABIFBIH TYCIHYI
Kaker. bi3 KeTUImipymiH Kammbl cumarra OONYyBIH MOWBIHAAYBIMBI3 KaKET, OYJI opaima cascu
TpaHC(HOPMALUSHBIH ~ KapKBIHBI KOFAMHBIH OKOHOMHKAIBIK, OJIEYMETTIK, MOJICHH, MCHUXOJOTHSIIBIK
callalapbIHbIH TpaHCOopMalHsIaHy MyMKiHIriHe Toyenai. TuiciHie, casicy xaHapyAblH KbUIIaMIbIFE MEH
ayKpIMBI, €H aJAbIMEH, opOip MEeMJIEKET IEeH KOFaM YIIiH op TYpJi OOJIBIN KeJETiH TYPaKTBUIBIK JJIeyeTiHe
Kapaii Oepimeni [6]. Mo, eTmeni ke3eHmeri Koramja JKardail JKbUIIAM ©3TepiCKe YIBIpAn OTHIPAsbI, TillTi
aJJIbIFa KOWBUIFAH MaKcaT-MiHACTTEP/II ICKEe achIpy Tocuuaepi Oip-OipiMeH KaNIIbUTBIKTA A2 OOJBIN KaTaIbL.
Koramparsl casgcu pedopmanap Kasipae oNeyMETTIK-DKOHOMHKAJIBIK IKETUIAIpYACH KeIl KeHiH Kelne
KaTKAHBIFbl Ja IILIHJBIK. EpKIHIIK, TEHAIK, JEMOKpaTHs HJealiapbl VIIiH Kypecnei TYphIN, erep ojap
KoucTturynusina »xxapus eTiyice A€, KYKBIKTBIK MEMIICKET KYPYy MYMKiH eMec. COHIBIKTAaH «KYIITI a3aMaTThIK
KOFaM — OyJI cascwiiaHOaraH KOFaM eMec, all cascaTKa OeJICeHJl KOHE aKbIMEH KAThICY apKbLIbl ©3iHiH
KEJICTEKTe YWIeCIMII KalbIITaCybIH KOPFAay MaKCaTBIHIA CasCH MPOIECTEPIiH TETIKTEPIH TOJBIKTAH
OarprHABIpaTeIH KoFam» [7; 209]. KyKBIKTBIK MEMIJIEKET, ACMOKPATHUSIBIK PEKHAM KaJbIITACTHIPy —
KOFaMHBIH allfbIHAa OipiHII Ke3eKTeri MiHACTTI — KaXeTTi KYKbIKTap MeH OOCTaHABIKTapMEH KOprajFaH
JKEKE€ TYJIFAaHBI KAJBIMTACTHIPY MiHACTiH Kosimbl. Cascu pexumHiH Kazakctan PecmyOiamkachHBIH
KoHcTHTYIIMSCHIHIA peTTENy MocelelepiH KapacTeipap Oojcak, oHbIH Herisri 3apma op Typii *aKTapbl
KepceTinreHiH Oalikayra Ooyiajpl, aTtam aWTKaHJa: OWIIKTIH XalbIKKa THECUTI OOMybl — MEMIIEKETTIK
ounikTig OipneH-6ip OGacraysl — xanbIk (3-0. 1-T.); OumiktiH Oexinyi (3-6. 4-1.); cascu umopanusM (5-6.
1-1.); a3aMaTTapABIH CasCH KYKBIKTaphl MEH OOCTaHABIKTAPHI, OJap/IBIH CasICH eMipre o3 OeTTepiHIIe KaThICy
MYMKiHZiKTepi (23, 32, 33-6.). Ocputaiia, Koncrurynusga Kazakctan Pecry6nmkacsinaa 1eMOKPAaTHSIIBIK
casic peXXMMHIH Oenrisiepi KeTKUIKTI OeKiTiUIreH Ael amambl3. Anaiina, yakbIT KepCeTill OThIpFaHbIHAAH,
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Kazak CCP-inig 1977 x. xxone 1978 x. KoHcTUTyIMAIapbIHBIH Ma3MyHBI Kara3 XKY3iHAE AEMOKpPaTHSJIbI
OOJFaHBIMCH, IEMOKPATHSUTBIK HHCTUTYTTAp iC JKY31HAE OpBIH ana 6epMelTiH. COHABIKTAH CasiCH PEKUMHIH
CHUIIAThIH aHBIKTaraH Ke37i¢ KOHCTUTYLUSUIBIK HOpPMalaplblH IiC XKY3iHAE Kajlail JKy3ere achIpblIaThIHBIH Ja
Tangay KaxeT JeMEKIIi3.

Cailay 1eMOKpaTHsIbIK HBICAHHBIH OPTaJbIK MHCTUTYTHI 00jbIl TalObuiagsl. CoHOA AEMOKpPATHSIIBIK
caiinay mererimisz He? O, eH amasIMeH, O0ocekeli HbicaHaa 00yhl THIC. JleMOKpaTHSIIBIK enepAe caiiay
Ke3eH-Ke3CHIMEH JKYpri3ijieni, ojiapia Mpe3upeHT eMmip Ooibl Oackapyra caiimaHOaiimbl. JleMOKpaTHSIIBIK
caifmay — Oy emip cypy YILUiH Kypec eMmec, KepiCiHIe, XalbIKKa KbI3MET €Ty KYKBIFbl YIIiH >KapbICy.
«Catimay — Oy Omikke xetep kuir. CaiyaymblH MakcaThl — €H Y3IIKTepAiH OacKapysl», — JereH
A.KOTOBTHIH aHBIKTaMachl CaiayablH MakKcaThIH aWkeiHmanm Oepemi [8]. Ilaptms skylieci MeH Kemn
MapTUUIBIKTBIH KaJIbIITACYBIHA TYPIi JCHICHIeT] OKUIIIK OpraHAapIbl caifjiay YIKEeH BIKIAN )KaCaUThIHIBIFbI
Oenriai Hopce. O3AepiH mapThus AT aTalThIH KOFaMIBIK OIpJIECTIKTEp YIIIH caiiay onapIblH KOFaMIarbl
LIbIHAKBl cajMarbl MeH OezfesiH aHbIKTan Oepeni. by ke3kapachIMbI3ibl MbIHAZAl TYKBIPHIMAAD APKbLIbI
nonenaen kepceryre Oomansl. Emimizme 2007 x. 21 mamblpAa o3 KyluiHe eHreH KOHCTHTYLHMSUIBIK 3aHFa
coiikec, IlapmameHT pemyTaTTapbelH caijlayAblH I[PONOPLUUOHANIBI KYHeci eHrisingi, om cascu
MapTUSUIAPIABIH  POJIIH  apTTHIPYFa, OJAPABIH Oocekere KaOUICTTUITIH KYIICHTyre OaFpITTamambl el
aitteuapl. M.Omimo6aeB 2007 x. pedopma Typansl «KazaxcraHckas mpaBjaay raserine 6epren cyxOaTbIHIa,
«JlemyTaTTapabpl caiiayablH MYHJAi KyWeciH eHri3y eTe TyOereini esrepic emec me?» JereH TUILIHIH
cyparbiHa: «Erep 0i3 Kasakcranjga naMmbplFaH JEMOKpPATHSUIBIK OKYHe KYpPFBIMBI3 KeJce, OHJa Casicu
MapTUSIIApIsl HEIFAHTYBIMBI3 JKOHE PONTiH KeTepyiMi3 Kaxker. [IpomoprmoHanasr xyiie Kazakcranma cascu
MOJICHHETTI OipTiHAEN KaJbIITACTHIPATHIH OONAAbL.. MaKOPUTAPJIBIK KYHE eniMi3ie IIbIHAMBl Ken
MapTUSUTBIKTEL OOBEKTUBTI TYpAe IIekTeimi. I[Ipomopmronanab xKyie caitmaymbriapabiy Oenriii 6ip Koamgay
JeHTeiiHe me OapIIbIK HETi3ri casCh KYIITep OKUIIIK eTyiHe >kopaemiecemi», — naereH emi [9]. Empemre,
cofaH Oepi KapalFbl cascu eMipiMi3ie KaHaall e3repicTep, YTHICTAp MEH YTBUIBICTap OONFaHBIH Oaramuan
KOpreHje, ociii, caiyayaplH €Ki Heri3ri MyMKiHAiri 6ap ekeHpiri Oenrimi, OipiHINici KONMIIIiK AaybIcTieH
caiimany (MaXOpUTapIBIK caimay Kyheci), eKiHIIici, MPOIOPIHOHAIABIK OKUIMIK (MBICANBI, MapTHSIAH,
00JIBICTaH OKUIIIK).

Bypoiarel HopMa OoMbIHIIA JKall KOMIIITIK Jaysic, sFHA 50 maiibl3 skoHe Oip Aaybic, )KMHAFaH yMIiTKep
caiianraH OOJIBIIT ecenTeNeTiH. ONeTTe, MyHIal Xyie eKi mapTHsUIBI XXykeci 6ap enmepae 6onmansl. JKeHin
MIBIKKAH YMITKEp alTapibIKTail 6ackiM TypMaca, caiyiaymbiiap JaybICHIHBIH 49 MalbI3bIHBIH KOFATYhBl OYIT
KYHEHIH KeMIIiiri 0osca, Toyenci3 yMiTKepre caillaHyFa MYMKIHAIK Oepyi, coll apKpUIbl MapTUSHBI EMEC,
JKE€KE TYJIFaHBI TaHIAybl Oip apTHIKIIBUIBIFEI Aeyre Oomambl. AJl, €HII SHTI3UITeH MPOTOPITHOHANIILI KYyHere
Kenep Oojicak, MaHAaTTap MAPTHs JKMHAFaH JaybIC CaHBIHA Typa MPOMOPIIMOHANARI Typae Oeminedi. by
KYHe mapiaMeHTTe NapTHsUIapAblH oKUK eTyiMeH epekmeneHeni. Caiinay >xydeciHiH 0i3geri TaHman
anpiaFaH  Typi okadbiHma K.Tokaes: «MaoxidicTi jkacakTay[OelH >kaHa Karugathl — KasakcTaHHBIH
JEeMOKpPATHUIBIK JAaMybIHIAFbl YJKeH mporpecc. Ce3 LIbIHAMbI MapiIaMEHTapU3M JKeHIHIE OOJbII OTHIp.
ONTKEeHI JKEHICKE JKETKCH MapTHsUIap CIJIiH 3aHHAMAJBIK OpTaHbIHIA XaIBIKTHIH OachiM OeiriHiH
MYIAeTepid Olnaipyre KoHe THIMII KOpFayFa MYMKiHAIK anansl. Caiinayra Tek KaHa IapTHs aTbIHAH TYCY —
eNJeri casCH KYIITePAiH TaHBIMAIIBIK JCHTeHI MEH BIKIANBI, XaJbIK apachlHIArbl OeleimiH HaKThI
capanTayra MYMKiHIIK Oepeni», — aeini [10]. bipak, 6i3miH ofbIMBI3IIA, OV )KYHEHIH 1 ©3 KeMIILTIT1 6ap.
Caiinaymisl eKe TYIFaHbl eMec, TeK HMapTHAHBI TaHAalabl. by skyite Oenrini Oip mopekene OKiImi Keke
KayanKepIuilirinen ae adbipagsl. Mbicanel, 1993 xone 1995 »xok. Peceiine MemiekeTTik ngymara caiiay
OapbhICBIHIIA €Ki peT OCHI IPOIOPIMOHAIABI JKYHe KOJITAHBUIBIN, capammibliap Oyl KYWeHiH Tarel Oip
KeMIIUTIriH ambin  OepreH  emi. Oiitkeni 6-10 % geHreifinmeri »ofapbl Madbl3 MapTHIIAP/IBIH
MPONOPLUOHANIBI OKUIAIK €Ty KaruaaceiH Oypmanaiiast [11]. A, GaTbICTHIH AEMOKPATHSJIBIK CTaHAAPTTAPhI
NeHTeHiHAeT] «IalbI3abIK AeHrein» (2—5 %) Kongany 6acka Oip KMBIHABIKTHI TYBIHAATAIbl ekeH. OraH Oip
raHa Meican petiHae Peceiimeri B.B.)KupuHOBCKUMiT MapTHACHIHBIH caijayaarsl JKEHICIH aliTyra OoJaipl.
Tarel Oip aiiTa KeTep >kalT, erep Oip mapTus caiiayga aOCONIOTTI JaybIC CaHBIH JKUHACA, OHJA MapiIaMeHT
Oip mapTusIBl 00JIMAYHI YIITIH €KiHIIN OPBIH/A KeJle KaTKaH IMapTHs aBTOMaTThI Typ/e 10 maibI3IbIK KBOTaFa
re 0omaasl (MBICAITBI, OCBIHIAN TaKipuOe Peceiine KommanbIiaast).

Koramaa omi epkeHHETTI HbICaHAAa KON MapTUSUIBIK JKYHe KalbIITACIaraH XOHE XalbIKTBIH Casch
HEMKYpalIbUIbIFEl KYIITI OOJIFaH Karjaiga, TeK KaHa MPOIMOPLUUOHANABI caiiiay KYHEeCciH FaHa Maiaanany
JeNyTaTTapAblH caiylaylbulap/laH ajblcTall KeTyiHe ajlbll KeJlyl MYMKIH JEreH cascaTTaHyIlbUIapiblH
Ke3Kapachl Oi37iH KoFaMaa HeNlikTeH Oip MapTHsUIbl KYHEHIH OpBIH aliblll OTBIPFAHBIH OeNTisli Jspexene
ampin O0epeni. Ce6e0i Kom MapTHIIBIK KaFaaia FaHa «IpOMOPLHOHANABI KYlie naybic Oepy HOTHXKenepiH
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aHBIKTay/a OaphIHINA JEMOKPATHIIBIK HBICAH OOJBINT TaObUIAABI, OHUTKEHI OHBIH HETI3IHIE CailjlaHFaH
oprasaap eKUIIiK cumarka ue 6omaasD» [12; 20]. «MaxopuTapibIK» YTl Taza KyHiHae AHTIHAIA KOPiHIC
TaIKaH, OJI )KepJle CaTBICTRIPMAITBI TYpJIe KOMIIIIK JaybICKa Fe OOJFaH YMITKEp JAemyTar 0601ambl, ajd OHBIH
OacekenecTepine naybic OepreH caiilaymbuiap 3aH IIBIFAPYIIBI OpraHaa eKuIAepiHiH 00y MyMKIHIITiHEH
aripermaapl. O €Ki MapTUSHBIH TYPAKTHI OMIp CYpyiHE CYHEHETIH YKIMETTIH TYPaKTBIIBIFBIHA aJIBIT KeJeIi.
A, aMepHuKaHABIK JKYHeae pecryOIuKaIbIK KoHe TeMOKPATHSIIBIK OFITIKTI aybICTRIPATBIH HETI3T1 eKi mapTus
apacblH OeJiin TYpaTblH caiiiay Kyileci KapacTelpbuiFad. 1958 k. KaObuiganFaH QpaHIly3 YATiCl, aFbUIIIBIH
YJITiciHe KaparaHaa, MaXOpUTApIIbIK Oenriiepi aHarypibiM UKeMIipek. OpaHnusaa Herisri abpManiblIbIK
caiijay TeTiriHeH KepiHemi: OipiHII Typaa abCONIOTTHI KOIIIUTK JaybIic KMHAMaraH, Oipak, OackamapbiHa
KaparaHaa, KeOipeK IaypICc >KMHAraH €Ki MapTus o3 YMITKEpJepiH eKiHII Typra IIbIFapansl, Oyi1 Typaa
KONILTIK AaybIC KETKUTKTI Oomanpl. IlpesunenTrik O6ackapy kyieciMeH Oipre OyJl yATiHIH alHTapIiibIKTal
WKeMAUTIriH Oalikayra Oomanel. [Ipe3mmeHTTIK OJIOK JKEHICKE KETCEe, aTKapymibl OMIK KaKeTTi
OKIJIETTIKTEepre We OOoJabl, al MPE3UACHTKE KAPChl KYIITEP MKEHICKE JKETCe, AEMOKPATHSIIBIK KYIITSPIiH
KYMBIC ICTEyIHE KaKETTI Kemil cakTaimbin Kanaael. COHFBI JKBUITAPJBIH TOKIPHOSCIHEH KOPIHII
OTBHIpFaHBIH/Ial, aFbUILIBIH JKOHE (paHIy3AbIK caiay jkyienepi 0Cbl MEMIIEKETTEPE CATBICTBIPMAIbl TYPIe
aNFaH/ia CasiCH TYPaKTBUIBIKTHI KaMTaMmachl3 eTinm oTelp. Kamail OonraHma 1a, «MakKOpHUTapibIK JKyiiere
KaparaHJa, IpOMOPLUUOHAIABIK KYle XallblK MYIJIECIH TOJBIFBIpAK €CelKe anaipl NIl caHaJfaHBIMEH Je,
Ma)KOPUTApJIBIK >KYHEHIH apTBIKIIBUIBIFEI — OJ KOFaMZBIK MpoOjeManapra TepeHipeKk YHiryre KabinerTi
oomyerHmay [12; 22]. Cebebi cascu mapTusmiap KOFaMJBIK OMIpIiH epekme Oip cajacklHa >KaTalbl.
A3aMaTTBIK KOFaM YFhIMBIHA OEpiIeTiH FHUIBIMH aHBIKTaMajapfa OHBIH HeEri3ri Oip Oenrici cascaTThiH
OonMaybl mereH keskapac Oap. byn mikipai skakraymbuiap casicaT — OyJI MEMIIEKETTiH iCl KOHE OHBIH
OpraHAapBIHBIH KbhI3METiHE OaimanpicThl, nedmi. An, C.OCmaHOBTHIH MiKipi OOMBIHIIA: «A3aMaTTBIK
KOFaMIbI KYPAaThIH XaJbIK OCJICeHII OoiMaca — >KCKEJICTeH WHIWBHIATEP casicaTKa OeJICeHHIl KaThICATHIH
A3MIBUIBIK TapalnblHAH KacaJlaThIH op TYPJIi CUIATTaFbl KHIChIMFA IIBIIAI Ta KEIreH, MIblAai ga 6epMer» [7;
209]. Jamy >XOJBIHIAFBI eNACPAiH Kazipri 3aMaHFbl CasiCH TKipuOeci KepceTil OThIpFaHbIHAAH, OWIiK
KYPBUIBIMAAPBIHBIH CasiICH KoHE KYKBIKTHIK MOICHHMETKE KapbIM-KaThIHACHI COJ KOFaM OMIpiHAETi cascu
pexxumai aiikplH cumnartaiinel. Axanemuk F.Camapramue on Typansl Obimail meiini: «llapmameHTapibIK
pecnyOnmKa Kypy casich MpoILecTe LIbIHAWBI TYFBIPFa K€, KalbINTACKaH CasCH MapTUsIIapChI3, COHOa-aK
©31H-031 0acKapy opraHIapbIHBIH XKyieci 6oaMail TYpsIln, MyMKiH eMmec. backarma aiTkaHaa, MapiIaMeHTTIK
JEMOKpaTHs KalbINTaCKaH KOIl MapTHsIBl JKyiie OoiFaHma raHa MYMKiH Oonampl. Enmin cascu emipinme
aTcajpIcyFa KabijeTTi, KOFaMIBIK MiKip KaJbIITaCTBIPATHIH KYIITI CasCH MapTHsUIapAblH 00IMaybl, COHAak-
aK azaMaTTapIbIH KOHCTUTYIUSIIBIK IIEHOEPETT TAHBIM-TYCIHITT MEH THICTI TOPTIOIHIH KETKUTIKTI ACHTeHIe
6omMmays! KazakcraHma mapiaaMeHTTIK 0acKapy HBICAHBIH KOJTaHyFa ko oepmeni» [13].

Ocpiran OaitmanbicThl «KazakcTaHmarsl Ka3ipri 3aMaHFBl KOHCTUTYIUSUTBIK TPOIIECTIH epeKIIelNiri —
OHBIH CyOBCKTLIEpl TONBIKKAHABI CasCH MapTUsIap €Mec, ajl MEMIICKCTTIK OWIiK WHCTUTYTTaphl
OonFaHmbIFEy AereH b.Mainei0aeBTHIH ce3iMeH Kemicrieyre OomMaiael [14]. ConmsikTaH OYTiHTI KYH
Tajga0ObIHA cali, ©3apa 9peKeT jkacay jKykhecl TyTac HmapTHs KYHeCiH Kypad ajaTblH casCH MapTHsIap Kypy
KaxeT. byringe Kazakcranma Ka3akCTaHIBIK KOI MapTUSIBIKTBIH KAIBINTACYBl YIIIH HETi3 Kalayllbl CasCH
YKoHEe SKOHOMHKAJBIK DIUTAHBIH BIKMAT JKacaybl Typajbl MACENIeHIH MaHbBI3BI 30p. JleMokpaTusiibl O6atsic
eNepiHAeT] 3aH MIBIFAPYIIBl OWIIIKTIH JKOFapbl THIMIUIIKIICH KBI3MET €Tyi, €H aJILIMEH, HapTHsIIAPIbIH
KYIITUTIMIMEH KaMmTamachl3 eTiiemi. TwicTi maprameHTTiK (pakmusfa KipeTiH OemyTaTTap cOJl MapTus
JNablHOaraH 3aHAaplblH JKoOallapblHA Kapchl naybic Oepmeiini. Omnaii OonMaraH >Kardaiina Keneci
MapIaMEHTTIK caijiayaa mapTHsyiap oJlapra KoJjaay KepceTIel i, COUTIN, oapra o3 OeTTepiHIe caiiianyra
Typa Kenemi. A, MyHIai araaid TaObICKa KOJI KeTKi3yaAi asairtanel. Cebebi OaThICTaFbl AIIEKTOPATTHIH
0achlM KOIIIIIri yMITKEpAiH mapTusjga Mylle OomyblHa Oaca Hasap aynapbll, coraH Oarmap skacaibl.
bi3gig enme mapTuAnmapaplH Ka3aKCTaHABIK 3JEKTOpaTKa bIKIAN jKacaybl OYTiH-epTeH KOJIFa albIHAIbl ATl
Oomxkam skacail amMaiiMbr3. H.HazapOaeB 1992 k. «xem MapTHSIIBIK JKYHe >KacaHIbl KaIbIITACIIAW/Ib, ajl
KOFaMHBIH OJIEyMETTIK-DKOHOMUKAJBIK OIpTYTaCTHIFBIHBIH HAapbhIK TI€H XaJbIKTBIH HETi3ri TOOBIHBIH
MYIeTIepiH alKpIHIay JKOJIBIHA Kapail TaOurm OY3bUIYBl eceOiHeH OFaH IMBIHAWBI HETi3 KajJaHFaHIa OpBIH
anamp» ner aiTkaH ekeH [15]. bipak on ke3me Oyir mporiecTi Oip HOTIKETe JKETKi3yre MYMKIHIIK O0IMaIbl.
OKOHOMUKAJIBIK, JKOHE OJIEYMETTIK JKETUIHIpy JKYpridy KapKbIHBIH TEXETeH 3aH WIbIFapy CajlachIHIAFbI
KEMIIJTIKTEp aTKapyIibl OMJIIKTiH €J/Ieri OpbIH allfaH JaFJapbICThIH aJ[bIH ajy YIIIH OpeKeT jkacayblHa
TYPTKi OOJIbI. AJl, Ka3ip MapIaMeHTTE TOJBIKKAHIBI KO MapTHSUIBI KYWEHIH 00iaMaybl Oi3MiH KOFaMIIarsl
OTIICII Ke3eHICT1 OHCBI3 J]a KYPACT KUBIHIBIKTAPIbI TEPSHICTII KiOepi.
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Herizinae 3aH IIBIFapylIbl JKOHE aTKApyIIbl OWIIIK apachlHAAFbl KapaMa-KaWIIbUIBIKTAp OACTTEri
JEMOKPATHUIBIK, MEMJICKETTEepIe TapTHs TETIrl apKbUIBI IMemniMid Tabansl, o3ipre Kaszakcranma myHmai
TETIK eHi FaHa mmaiiga 6oma Oacransl. [lapTus exinmepid OWIIK KYPBUIBIMBIHAH, €H alAbIMCH, 3aH IIBIFAPY
OpraHblHaH ajactay OWIIK JKYHeciHiH imki OaillaHBICHIH >KOFAJITBIN alyFa aubllm Kemyi MyMmKkiH. On, e3
Ke3eTiHze, YKIMET CasiCaThIHBIH 11TKI O1pJIiTiHIH KETIMCI3IriHe aJIBIT KeJe/li, OHBIH CalaaphiH Ka3ip Oaitkarr
Ta OTBIPMBI3. Bi3diH alTapeIMbBI3, MPE3UACHTTIK OWIIKTIH AEMOKPATHSIBIK YITICIH JAMBITY KOJIBIHAA Oip-
OipiMmen Oocekene OosaThIH casicd MapTUsUIap MEH OipJiecTiKTepAiH KBI3METIH OeNICeHIi €Ty ejeyli ped
aTKapapsl ce3ci3. KoraMmIel IeMOKpaTUsUTaHIBIPYAaFkl MAKCAT — KOII MAPTHSIIBI )KYHEHI KaBINTACTHIPYMEH
Oipre, a3amMaTTapbIH CasICH OMipre apajacyblH Ja Koimay OonmMak. by Mocenenepaiy menriMid Tabyra Koi
KeTkizyre 6oma ma? 1998 x. e3inne Memiteket 6acmpickl H.Hazap6aeB Kazakcran xankeiaa JKommaysiaaa
Heri3ri 7 OarbIT OOWBIHIIA CAasiCH JKOHE KOHCTHTYLMSUIBIK pedopMa KYPri3yAl YChIHFaH OONaThIH, Ojap:
«caifay, mapiaMeHTTIK pedopma, cascu TapTHsuiap, YKIMETTIK eMmec YHBIMaap, COT JKyheci, Oacmaces
OOCTaHIBIFRI, oiienaep karmaitey [16]. Ilpe3suaeHTTiH OYJT YCHIHBICHIHA KOJIay KOPCETYIIH Oip KOl COJ
ke3zeri [lapmamentriy 1998 x. 7 kazannarsl «Kazakcran PeciyOonukackt KOHCTUTYIMSICBIHA ©3repicTep MEH
TOJIBIKTBIPYJIAp €HTI3y Typasibl» 3aHabl xkoHe onaH keiin 2007 k. KoHcTuTynusiblk pedopma xyprizy
TypaJlTbl 3aHJIbI KAOBUTIAYBI OOJIIIBI.

Kazakcran Pecnyonmkaceiasiy Koncrurynusicel — Oyi1 3 keseHingeri kyxat. On KazakcTaHHBIH eTHeni
KE3CHJETI JlaMy JKOJBIH €CKEpe OTBIPBIN KacanFaH. AJl OTIeNi Ke3eH MEH OHBIH Mep3iMi Typanbl Oi3ziH
KOFaMBIMBI3/Ia oIl Oip TYHIHre KelreH Ke3Kapac, MiKip »KOK €KCHIITIH JKOFaphila aTal ©TKEH OOJATBIHOBI3.
KoHctuTymusira eHri3iireH e3repTyjep MEH TOJBIKTHIPYJIAp MEMIIEKETTiH HKOHOMHUKAJBIK, KOFAMIIBIK
KYPBUIBIMBIHBIH TYPaKTHUIBIFBIH KaMTaMachl3 €Ty TETIKTEPIH jkacayra OarbITTanpl. JlereHMeH, ol Koram
eMipiHJie TIBIHAKBI XKy3ere acraraH, Oipak Herisri 3anma »kapus ertinreH Karumanap Oap. Onm Kazakcran
Pecny6mkacer KoHCTHTYIMSACHIHBIH O0aIIakTarbl a1€yeTi )Kaiibl OMIbI TYKBIPhIMAAyFa ko amaabl. COHFBI
e3repTyyiep o3 JeHreiiHjae, Tajanka cail >KYMBIC 1CTeIl JKaTbIp JIeN ATy olli e epTepeK, OWTKeHI MyHIai
TYKBIPBIM >KacayFa >KaHa HOpManapibl iCKe achlpyla SKOHOMHUKAIBIK, 9JEYMETTIK, casCH XoHe Oacka aa
(hakToprapaaH TyBIHAAWTEIH KHBIHABIKTAP KeIepTi OOJBIT OTHIPFaHABIFEI OYTIHT1 OMIpiMi3IiH IIBIHIBIFEL.

OsrepreH casCHU->KOHOMHUKAIBIK JKaraainapra kKapaii KoHCTHTymMsHBEI pedopManar, TOJIBIKTHIPHIIT
KETUIAIpin OThIpMaca, €1 AaMyblHa Kepi ocep ereTiHAiri aHelK. Kazakcran PecmyOnmxacer Ilpesnaenti
H.Hazap6aes Ilapmament IlamaranmapbiHblH OipiIeCKEH OTBIPBICHIHAA COMIIETEH CO3iHIe: «3aHABLIBIK ITCH
KOHCTUTYITHSUTBIK, TOPTIIT CAKTAIIMANTHIH XKepIe, SKOHOMHUKAJBIK KOHE 9JICYMETTIK OCPEKECi3 K OPBIH aJIFaH
XKepae, afaMHBIH iprefli KYKbIKTaphbl, a3aMaTTapAblH apMaHAapbl MEH YMITTepi KaMTaMachl3 €TiUIMEHTiH,
KeJemeri OYIaepIp JKepAe AEMOKpaTHs KYPy MYMKIH eMeC eKEHIITIH OYTiHIe oJIeMIIK TaKipuOe KepceTim
OTBIp», — JET€H TY)KBIPBIMBIH KOHCTUTYIMSUIBIK pedopma xacay KakeT OOJIFaHIa 3aHrepiep MEH KOFaMm
KalipaTKepiiepiHiH bUIFU J1a Ha3apbIHAa OoNapIbIK MpoOaeMalbiK Macese Aet KapaiiMbI3 [17].

Ocwifan opail Kell MapTUSUIBIKTHI JIEMOKpaTUsl Oenrici Jenm TaHbIp OOJCaK, OHAa MapilaMeHTTEri
MapTUSUIBIK,  (DpaKIMsUIapAbIH PONTIH JaMBITyFa Oaca Hazap ayaapy Kepek. ONTKeHi, AaMmy >KOJIBIHIAFBI
eNAepaiH Ka3ipri 3aMaHFbl CasCH TOXKIpHOECi KOPCETIN OThIpFaHBIHIAN, OMIIK KYPBUIBIMIAPBIHBIH CasiCH
KOHE KYKBIKTBIK MOJICHUCTKE KaphIM-KAThIHACHI COJ KOFaM OMIpIiHJETi CasCH TOPTINTI alKbIH CHUIATTAI
Oepeni. BYriHTi KYHI KOl MapTUSIIBI )KYHECi3 JeMOKPATHSIIBIK KOFaM/Ibl KO3 al/IbIiFa eIecTeTy MyMKiH eMec,
COJI YIIIiH 0acKapyIibl MapTHUIMEH KaTap, 3aHAbl TYPAETI OMIO3UIMS oKiiaepi Oap 60acka 1a mapTHsIIApIbIH
Oomysl KakeT. O3ipre Kazakcranga mapTHUIBIK JKyiHeneri ©3iHAIK epeKIIeNiK HOPMAaTHBTiK-KYKBIKTHIK
Heri3re Kemin Tipeneni, sfHM KOHCTUTYIMS na, e3re 3aH akTuIepi e casCH MapTHIAPIbIH MEMIICKETTIK
casicaTka OeJICeH i apalacyblHa TCOPHSIIBIK TYPFBIIAaH MYMKIHIIK OepreHiMeH, ic JKY31iHAe OJ1 MaKcaT TOJBIK
OpBIHJJAIMA KATKAH/IBIFGI 1a ©Mip IIBIHIBIFEL. AJl, CasCH TapTUIIAPAbl KYPYAarbl MaKcaT CasiCU eMipre eH
OipiHIIi caiijay apKbUIbl apanacyJaH Typansl emec me. KoraMHBIH MyZAneciH OiUNIipeTiH MIbIHAHEI
MapTUATIApAbl XalbIK KOJIJAM/IbI, XallbIK YIIiH KE3eKTi IMIEHEYHIKTiH KaHJIall OpBIHFa OTBIPFAHBI €Mec, ail
KOFaM YVIIIiH, KeKe OTOAchl MEH YpIIaK aJJbIHIAFRl OOPBIMIBI VIIIH TApTHUSHBIH HE OEpeTIHAIr Typaisl
TOJIFaHBIC OIpIHII OPBIHFA IIBIFA/IbI.

CoHpmpikTaH MemiiekeT KOHCTUTYIHSACHI €H allIbIMEH, OYKiI KOFaMHBIH MyAzeci YIIiH pedopMaHbI
JKAIFACTRIPYABIH KEIiJi, MEMJICKETTIK cascaT IPOIECiHEe TY3eTyJiep €Hrizyre Oarmap OOJBIT TaOBLIAIbI.
Toyencizaik anfaH KpUAapaaH Oepi AeMOKpaTHSHBI AaMBITyFa iprerac KajaHIbl, jK€Ke aJaMHBIH HeETi3ri
KYKBIKTaphl MEH OOCTaHJBIKTAphl CaKTallaThlH MEMIJICKET Kypbuiasl. byn, Embacel aram eTkeHiHACH,
MBIHaal mpobeManap sl ORIaFbIAAN MENTY IIH HOTHKEC OO IbL:

— «TYpJi WITTapAbIH, 3THUKAJIBIK TONTap MEH JIHM CEHIMJEri ajamaapIblH e3apa KelniciMi MeH Oip-

OipiH KypMeTTeyiHe KOJI KETKi3y;
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—epKiH cailiay OTKi3y, OpeKeT eTyIlli NapjJaMeHTapu3M [OCTYPiH CHTi3y, JEMOKPATHSIIBIK
WHCTUTYTTAPABIH OSICeH i KbI3MET jKacaybl YIIIiH JKaFaal xacay;

— a3aMaTTHIK KOFAMHBIH TOYeJICi3 MHCTUTYTTApBIH YHBIMIACTHIPY, KOFaMIa MaHbBI3IbI OPBIH aJlaThbliH
YKIMETTIK eMeC YUBIMIApIbl KaIBIIITACTHIPY;

— EPKiH XoHE ToyeJCi3 bacnaapasl, MEMJICKETTIK OMITIK )KYHECIH e alllbIK aKnmapaT aFbIHBIH KYPY;

— 3KOHOMHKaHBI pedopmaay;

— OeHOIT ImIKi )XKoHEe CHIPTKBI casicaT XKyprizy» [18].

Anatina A.Ameynos, ©.Komabae ChIHABI 3aHrepiaep Oyl MIHACTTIH MICHIIMiH TaOy Kypaeii >KoHe
KaWIIBUTBIKTH TIpoLiecc, ofl OipkaTap QakTopiapra Herizmeneni neini: «XalbIKTBIH QJIeyMETTIK TONTapFa
OoJiHYIHIH asKTaIMayhl, TEMOKPATHSIIBIK JKETUTMIPYIl XaJIBIKTBIH COJIFBIH KaOBUINAYBI, HETI3T1 TONTAapPIbIH
03 MYIIENEpiH caHalbl TypAe Oummipyre KaOiTeTCi3miri, JeMOKPATHSIIBIK aMy YITICIHIH TOJBIK KeJeMIe
KaJIBIITACHII OITIEYi», — JAETeH Ke3KapacTapblH anabira TapTansl [7; 133]. JleMOKpaTHSHBIH KaJbIITACybI
KON jKarJaina XyprizijieTiH pedopMa HOTHXKeCiHe, SIFHM KOFaMHBIH 3KOHOMHKAIIBIK OJICYETiH KOTepyre,
JK€KEe MCHIITIKTIH THIMII )KYMBIC iCTeYiHEe, JeMOKPATHsIIAHABIPY MPOIIECIHE XAIBIKTH KEHIHEH TapThUTYBIHA,
MEMJICKETTIK CasCH WJCOJNOTHSHBIH KeMelliHe Keny naopexkecine, TMJl ennmepiHiH WHTErparysuiany
JICHTeliiHe, CBIPTKBI KOpIIaraH OPTaHbBIH JKaFbIMIBI OOJTYbl MEH KY3BIPETTI %oHE OCJCEHl TEMOKPATHSIIBIK
KemoacIbUTapAsH  OoybiHa Toyenai OomansD» [19]. B.IlerpoBa, A.AmieynoB KaTapiibl FalbIMAap
JNEMOKPATHUSIHBIH KaJIBINTACYbl YIIIH «HHTETPATHUBTIK HICOJIOTUSHBIH MAaHBI3bl €peKIle — OWTKEHI «o3
KYIIIHE CeH» JIETeH KaFua 13TUTiK KYHABUIBIFEIHCHI3 KOFAMHBIH JKOFaphl CaThiFa KOTEPLTYiH KAMTaMachl3 €T¢
anMaiiael. MyHmal WACSHBIH HETI3TT MakcaThl — a3aMaTTapAblH TOYeNlCi3 MEMIICKETTIH, OHBIH
DKOHOMHKAJIBIK, CasiICH, QJIEYMETTIK XYHWENEepiHiH KaJablITacybl MEH NaMyBIHBIH HETi3ri IpoOiieMaiapbiH
mIerryre KyMbuUTybsl. JKalmsl agaMa3aTThlK KYHIBUIBIKTApFa CYHEHE OTBHIPHIIN, OJI YAalbl OalbIThLIa OepMeK
JIETeH Ke3KapacTapslH Ounmipeni» [7; 134]. Kazakcran PecryOnukachiHIa 1EeMOKPATUSHBIH KaJIBIITACYbl MCH
JaMybl TEK SKOHOMHKA MEH CasCH cajajapaarbl pedopManapIblH HOTH)KECiHE FaHAa eMec, COHBIMEH Oipre
KoFamza OipiKTIipyIi, SIFHM WHTETPATUBTIK WIACOJOTHSHBIH THIMII )KYMBIC iCTEYiHE JIe TOyeNai Ooazpl, OJI
OWIIKTIH OapiblK TapMaKTApPBIHBIH JKOFaphl KeliciM JeHreHdiHiH OoNyblH 1aa Kesneimi. AKageMuk
C.3.3umanHoB YCBHIHFaH OWJIIKTIH YireciMui OefiHicI KaFUAachlH TOKTaMmai >koHe OeJICeHII Typae Xyprizy
oFaH Kemin Oomna amagwl. JKammer «mmeonorms» tepmuHi XVII raceipma Eyporama KoimmaHbIcKa €HTi3iIe
Oactanpl. Oman Oepi OChl KOFaMJIBIK-CasiC KYOBUIBICKA KONTEreH Ke3kapactap maiina Oomyma. Kenectik
3aMaHJa WACOJNIOTHUS KOFaMJBIK HWJCSUTap/bIH, TEOpUsap MEH Ke3KapacTap/blH JKUBIHTBIFBI PETIHJC
KapacTHIPBUTHITT KeJai. MapKcu3M HIC0I0THACH KOHCTUTYIHSUTBIK ISHTeine OSKiTUI .

Kasipri ke3ze 3aH onebueTrepinae MEMIICKETTIK HICOIOTHS Typajibl Macele KeHIHeH TalKbuianyaa. bip
Taparn MEMJICKETTIK UACOIOTHS KaXeT eMeC JIETeH KO3KapacThl YCTAHBII, KaHAaliaa Oip mapTHsS MEeMJICKETTi
MOHOTIOJUSFA aWHANIIBIPBINT ajdaabl Ja, XaJIBIKTHIH eMec, ain Oenrir Oip TONTHIH, agaMaapAblH MYAIeciHe
JKYMBIC icTeimi, medmi. Pecedimin Oip TOm FambIMAaphl MEMJICKETTIK HACOIOTHS OOyl THIC, HEHI.
C.C.AnekceeB: «MeMIIEKETTIK HIEOJOTUs — OYJ1 MEMJIEKET KO3KapachbIMEH KOHE MYIACCIMEH QJIEyMETTiK
IIBIHIBIKTE OCHHENENTIH, OaralaliThIH >KOHE JKETUIMIPETIH Haeosorusy», — jaen ecenteiai [20]. Opune,
MEMJICKET 63 KbI3METIH Oenriyi Oip uaesap, TEOpHsUIap MEH TYKBIphIMAaMaIap HETi31HAe YHBIMIACTHIPHIIL,
Ky3ere acwlpaphl ce3ci3. Akagemuk F.CanapramueB MeMmIleKeT UACOJIOTUSIIBIK KYOBUIBICTapFa YIII KaKThI
Kapaybl MYMKiH Jeiini: OipiHImici, MEeMJIEKeT TYpPJ, TiNTi 09CEKEeNecTIKTeri MACONOTHSIIBIK aFbIMAAPIbIH
eMmip cypyiHe >xon Oepemi. EkiHmrici, MeMJeKeT o3 cascaTbhlH KaJbIITACTRIPY VIMIH HACSIAphl MEH
TYKBIPBIMAAPBIH KOJAAHATBIH Oip HMICOJOTHSJIBIK aFbIMFA apTHIKIIBUIBIK Oepyi MyMKiH. Y IIiHIIICi,
MEMJICKET KaHjaiaa Oip uaeosiorusra 0achkIMIBIK OepMel, Typii UICOIOTHSUTBIK aFbIMAAPAaH 63 MYIICCiHe
caif KeJeTiH DJIEMEHTTEPAl alybl MYMKIH Jei Keie, «MEeMJIEKETTIK UICOJIOTHS YFBIMBIHA aHBIKTaMa Oeperti.
«MeMIIeKeTTIK HICONoTHs — OYJI KOFaM IIBIHABIFBIH OCHHENeWTiH, OaralalThIH JKoHe Oenrimi Oip
QJIEYMETTIK TONTAapbIH HeMece OYKil KOFaMHBIH MYIIECi YIIiH JKeTUIAipy Kypanbl peTiHAe KbI3MET eTeTiH
uneonorusi», — aehai [21]. Corma AeMOKPATHSIIBIK, KYKBIKTBIK MEMIIEKET KYpy >KOJBIHA TYCKEH >KOHE
a3aMaTTHIK KOFaM WHCTHTYTTapbIH KaJIBINTACTBHIPYIBI MaHBI3ABI MIHAET PETIHAC ajablFa KOWFaH Oi3iH
MEMJIEKETIMI3 YIIiH >Kallbl MEMJICKETTIK MICONOTUSHBIH OOyl aca KaKeTTi eKeHiH aHrapaMb3. On ymiH
«HJICONOTUSUTBIK ~ aJIaHIIBUTBIK ~KaFUJAChlH MEMJIEKET TIeH KOFAMHBIH MOMBIHAAYbIHA HETi3/IENreH
KOHCTUTYIIMSHBIH HICOJOTHIIBIK (DYHKIMACBIHBIH MaHBI3bI 30p» nereH K.ANUTXOXHMHHIH MIKIpi OPBIHIBI
nemekti3 [22]. Con ke3eHne OTaH MapTHACHIHIA KBI3MET €TKeH Koram Kahpatkepiepi C.Tepermenko xoHe
A.BanreimbaeB Oolica, «opOip MEMIICKET JHaMbIFaH CalibIH ©3 HUJICOJOTHACHIHA YMThUIAABI. bi3 MeMiIeKkeTTik
HJICOJIOTHSI KATBITITACTRIPY Bl KOJIIAHMBI3, OHBIH 0aCThI HET131 JKaJIIbl YIITTHIK Uest 00Iybl THIiCY, aeimi [23].
OnapeIH OWBIHITA, MYHIAW WIS PETIHAC KOFaM 1a, OWJIIK T€ KEeNICEeTIH Haesiiap MEH Karumajap JKyheciH
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aTayra OoJaJpl JIen KambllaMa TOCUIMEH KepceTei. A, HaKThl KaHal YITTHIK HEMECe MEMIICKETTIK Hles
KOFaMIbI OipiKTipyII KyII peTiHae OOJATBIHIBIFEI KAMIbl erKaHaai oi aiiteimmarad. Kazakcranma Oykia
KOFaM VIIIiH oMipIIeHIITIMEH KoHEe KOJAMIBIFPIMECH epeKIeICHETIHACH KaHai YITTHIK uaes KaHaai mapt-
Karjaiia Kauelnracybl MyMKiH ekeHmiri xainel J{.KimrioekoB: «bi3miH KeTIic KbUILABIK ToXKipuOemi3
KOPCETINl OTHIPFaHBIHAAW, MAapKCHCTIK HACOJOTHUSHBIH FaHAa YCTEMOIK KYpy 631H-031 aKTamaibl... CHII
Oipeyrepi MapKCHUCTIK UACOJOTHSHBIH OPHBIHA — JIIHHU, a1 0acKanapbl YITTHIK HACOIOTHS YChIHAAbI. CalbIn
KENTeH e, Oy «0acka» J1a MOHOMJICOJIOTUSHBIH YCTEMIIK KYPYbIHA ajbIll KeJesi, 0JaH 0i3 0ac TapTaMbI3y,
— neini [24]. An, Gi3aiH Ke3KapachkIMbI3 OOWBIHIIA, MEMIICKETTIK WACONOTHS Ka3aK YJITHIHBIH, COHBIMEH
Oipre Kazakcranma eMip cypeTiH Oapia XajdbIKTBIH MYAJAENepiH eckepyl KaxkeT. Kazakcran PecmybOmmkachr
KoHCTHTYIIHSCHT JKOFapFBI 3aH KYIIi 0ap HOPMATHBTIK-KYKBIKTBHIK aKTi OOJIBIT TaHBUIFAHIBIKTAH, OHBIH
KeOip epexenepl UACONOTUSIBIK CHIaTKa He. Ka3zakcTaH MEMJICKETI WJICOJNIOTHACHIHBIH —KYperi
Ka3aKCTaHIBIK KOHCTUTYITMOHAIM3M OOJIBIT TaOBLIAEI, OJ1 OipKaTap TYpaKkThl, OYJDKBIMAC dJIIEMEHTTEpre re.
Omnapra OWJIIKTI TapMaKTapra 0eiry UACsIChI MEH MPAKTUKACHI, IPE3UICHTTIK OacKapy HBICAHBI, MEMIICKETTIH
OIpTYTac KYPBUIBIMBI, AyMaKTBIK TYTACTBIFBI, KYKBIKTBIK, JICMOKPATHSIIBIK, OJICYMETTIK OHE 3aWbIpIbI
MeMIlekeT Oourysl kataabl. Pedopma Kypri3yai icke acslpya Hazapra albIHYbl THIC MacelleHiH Oipeyl —
WICOJOTHSUIBIK KaMTaMachl3 €Ty, SFHM YJITTBIK MEMJIEKETTUIIKTI KYpy >KOJbIHA TYCKEH KOFaM YIIiH
WJICOJIOTHSIHBIH, OHBIH iIIIIHC YITTHIK HCSHBIH OOyl MaHBI3IBL.

Kazakcran Pecnyonukacebiy [Ipesunenti H.HazapOaeBThiH: «¥ATTHIK HIes KOFaMHBIH €3 IIIiHIC
micin xetineni. OHma CBIPTTaH TaHBUIFAH curar OomMaiael. O, €H alnabIMeH, ©31HIH YITTHIK TYTaCTBHIFBIH
alKpIH TyciHyre Herizmenedi» [25; 237] nereH OHBIH opi Kapaih DaMBITBI altap Ooicak, Kazak
MEMIJICKETIHIH YATTHIK HACSICHl — O Ka3aK XaJKbIHBIH PYXaHU-MOACHU OMipiHAe OPHBIKKAH ©PKEHHUETTIK
Oenrizep/i oaH opi aMbIThII, OYKiN KazakcTaH XanKeIHBIH KYHICTIKTI eMipiHe OpHBIKTEIPY. COHABIKTAH Ja
KazakcTan MemiiekeTi Kol dTHOCTHI eI 0oJjica Ja, VIThIHA KapaMacTaH, OapiblK azaMaTTapablH MYIICeIepiH
Kopraiigel. Con yuiH fe Oapiua XaubIKThl Oip Uaes TOHIperiHe XYMBUIIBIPY MIHIETI anra mbeiFagpl. bisnig
Oyn1 ke3kapackiMbl3 EnGacekr H.HazapOaeBThiH: «MeMIIEKETTIK OipereislikTiH €Ki JeHreii O0ap: 1) YITThIK
Oiperefimik [25]; 2) KazakcTaHn XanKbIHBIH CasCH KOHE a3aMaTTHIK Oipereimiri» aereH OarmapiiaMalibikK
olipiHaH TybIHAAN OTeIp [25; 217]. Ilpesunenttiy «byrin «0izaep — Ka3akCTaHABIKTap KiMIepMi3?» AereH
CBIPTTAll KaparaHJla KapamnaiblM cayalFa Ke3 KeJlreH aaaMm OipieH jkayarm Oepe anMaiapl. O3iH-031
OipereiineHaipy Ipo0IeMachiH STy YINiH YaKbIT IeH Oenrin Oip Tapuxu JaMy Ke3eHi KaKeT 00JamsDy AeT
anTKaHpiHAH Oepi me, miHe, 13 kpurmait yakeIT erim kertinTi [25; 12]. Enbaceimerz H.Hazapbaes ocwr aca
©3CKTI Mocelie XaKbIH/Ia ©3iHiH OH-ToyFaMblH Obutadmia Ourmipeni: «CoHAa YITTHIK OipereiiKTIH HaKTHI
yirici gereHimiz He? Onberre, Oy Kasipri KazakcTaHHBIH cascH »KOHE MOICHU OMIpiHAETI eH Oip KHbIH
Mocene. bipereiiik MoceneciH menryre eki IeHreimn keskapac kepek» [25; 187, 188]. bacranksl meHrei
KazakcraH XanKbIHBIH KaJbIITaCybIHA OalIaHBICTHI 0OJICa, SKiHII JCHTeH e YITTHIK MEMIICKETTIK UIes aca
MaHBI3/IBl KYHJBUIBIK pETiHAe anfa Koubuiagbl. COHBIMEH Oipre YITTBIK MEMJICKETTIK HJICSHBIH
KaJIBINITACYbIH «Kall YJITKa KaTaTblHA KapamacTaH, KYJUll Ka3aKCTaHABIKTapAblH OTaHbl OONBIT TaObLIa-
TBIH — OipBIHFal, ayMarel TyTac, Toyeicis Kazakcran teniperiame» [25; 188, 189] KyMBIIABIPHLTYHI
apKbUIBl ICKE acaTBHIHABIFBIH OasHIaWAbl N1a, «YIT JACTCHIMI3 — YITTBIH ©3iH-631 OMiiey WAeschl OachlH
KyparaH amaMaapiablH OipiecTiri» aereH aHblkTama Oepemi [25; 197]. Am, o3 keserinme, E.OOeH YITTBHIK
WJESHBIH VIITTHIK OIpJTiK MOceNIeCIMEH THIFBI3 OailyIaHbICTa OOJIATBIHIBIFBIH aliTa KEeMIl: «¥JIT — ITHUKAJIBIK
Kateropus. Anaia ol TapUXHU-dJIE€YMETTIK, Fe0CasCU-MEMJICKETTIK KaTeropusi na Oonbin Tadbutanel. Coi
ceOenTi e YIATTBIK OipiiK HISSACHI JKAIMbl XAIBIKTBIH JKOHE JKaIIbl MEMIIEKETTIK MYIACICPMEH ThIFbI3
OaitraHpICTa KapacThIpynbl KaxeT eremi. Omaii Ooiica, XambIKTHIK Waes Oap nma, VITTHIK uaest Oap» [26].
JKanmel KoFaMIBIK FBUIBIMIApAA «YIT» YFBIMBIHA TYpJille aHbIKTama Oepimin kenreHi Oenrimi. MoceneH,
COHFBI Ke3fe: «¥nr — Oyn Timi Oip, xepi Oip, Faceipyiap OOMBIHOAFBl TIPIIUTIK KYpPECiHEH, TYPMBIC
CaJITBIHAH, XKW1 KaTBIHACBIHAH TYFaH MiHE3-)KaH CHUIMATHI Oip >KYPTTapIbIH KOCBUIYHI, Oip XKYPT OOIyBD», —
JEHTIH Ke3Kapac OpHBIFBIT Kenemi [27]. On ymiiH KoFaMHBIH €31 OipTyTac 0oirysl Kepek, oHbl KazakcraH
Pecnyonukacel KoHctutynusaceiHblH 2-0a0biHaH 1a kepemis, eliTkeHi Kazakcran PecmyGnukacer Oipryrac
MEeMJIEKET OOJIBIN XapusiaanFaH. JKammbel, TOTAIUTAPIBIK JXYie JKarJaiblHa, KeHECTIK UMITepHUs Ke3eHiHIe
JKYPTi3UITeH colakail cascaTThlH KypOaHbl OoiFaH dTHOCTapra KaTeicThl Kazakcran PecryOmukacs
KoHctuTynusaceiHbIH Kipicmecinae 613, opTak Tapuxu Taraslp Oipiktipren Kasakcran xajikbl, 0albIpFbl Ka3ak
XKepiHae MEMIICKETTUTK Kypa OTBIPBIM,... OCbl KOHCTHTYLMSHBI KaObUIJAMBI3 A€M aTall KepceTulyi Kem
HopceHiH OacerH ambn Oepeni. A.KoroB «KazakcTan XankeD» VFBIMBIHA MBIHAQJIal aHBIKTaMa Oeperi:
«Kazakcran xaJKpl — Tapuxu Oip TaFJpIpMEH OIpIKKEH afaMIapblH MOJUITHUKAJIBIK TYPAKThI KayBIMBIL.
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Kazakcran xankpl 6ipryrac aneymertik Mmemiieker Kazakcran Pecry0nuKkachIHBIH TYPAKThI CasCH KaybIMbIHA
Oipiremi» [28].

OpHHEe, Ka3ak KepiH MEKCHIETeH OapiIbIK YWIT OKUTIEpiHiH OWbIHAH IIBIFATHIH OPTAK MIEHTiM KaOblimay
oHaii ic emec. Ochl opaiina KazakcTaHHBIH MEMJICKETTIK HJICOJOTHICHIH KAJIBINTACTHIPATBIH Oip CyOBEKTI
petinne Kazakcran xaimkpl AccamOJIeschIH aifTyra 60manbl. AccaMOIesTHBIH KbI3METI YIITAPAIIBIK KeTiciM MEeH
eNJieri TYPaKTBUIBIKTBI CaKTayFa XopJAeMzecy; OapliblK YITTBIK TONTApJbIH OKIJIEpi apachlHaa JOCTHIK
KapbIM-KAaThIHACTBI JTAMBITATBIH MEMJICKETTIK CasCaTThl JKYPri3y >KOHIHAE YCBIHBICTAp Kacay, OJap.IbIH
PyXaHU-MOJICHH JKaHApyblHA JKOHE TEHIIK HETI3IHAC JaMyblHA KOPACMIECY; OPKCHHUETTI IKOHE
JNEMOKPATHUIBIK HOpMajlapFa CYMEHETIH a3aMaTTapAblH CasiCH MOJCHHETIH KAaJBITacThIpy JKoHE T.0.
¥ ITTHIK KapeIM-KaTbiHac, B.JIazapeBTBIH Ko3Kapachkl OOMBIHIIA, «OYJT KOFAMIBIK KaThIHACTAPABIH Oip Typi»
exeH [29]. CoHABIKTaH 0JIap bl KYKBIKTEIK PETTEY/ I TYTACTail KOFaMJIBIK KaThIHACTAP.IbI PETTEY OaphICHIHIA
KOJIIAHBIIATRIH HETI3T1 Karumanap Tapaiaipl. TypakThl JEMOKPATHSUIBIK AaMYIbIH OacThl IIAPTHIHBIH Oipi
0apIBIK KOFaMIBIK YHBIMIApAbIH Ka3zakcTaH KOFaMBIHBIH THIHBIC-TIPIIUIITIHE KATBICYBI €KEHIIT1 OenTiii.
Ocwl opaiima AccamOnies KypbUFallbl Oepi 3THOCApalbIK KapbIM-KATBIHACTHI YHJIECTIpYJeri KOFamJIbIK
WHCTUTYT PETiHAE KbI3MET eTim Keje kateip. An, 2007 k. MaMblpAa KaObUIJaHFaH ©3repicTep HeriziHue
JKYPri3iIreH KOHCTUTYLUSIBIK pedopma OUTIKTIH OYKUI OKLIII TapMaFbIHBIH POJIIH alTapJIbIKTal e3repTyre
anpIn Kenmai Ae, AccaMOJIeSHBIH KYKBIKTBIK MopTeOeciHiH esrepyiHe ae cebenm Oomapl. JKyprizinreH
pedopMara coiikec, JKOFaphl 3aH IIBIFAPYIIBl OPraHaa STHUKAJIBIK TONTAp OKUIIEpiHiH 00ybIH KAMTaMacChi3
ety ymiH Ilapmamentr MoximiciHiH TOFBI3 jgemyTaThlH eHAI Kazakcran Xankpl AccamOIieschl
CalNaNTRIHIBIFEI Ja aca MaHbBI3IBI e3repictepaid Oipi (Kaszakcran Pecrybmukacel KOHCTHTYITUSACHIHBIH
51-6., 1-T.), cox apkbuTBEl AccamOIesTHBIH Peti KYIISHTLTIN, KOHCTUTYIHSIIBIK OpraH MopTeOeciHe ue 0oIbl
(OypBIH KOHCYJIBTATHBTI-KEHECIII OpraH MopTeOeciHe ne OOIaThIH).

Kazak eminme wyiuTapanblk KelliciM MeH OEHOITHIUIIKTI HBIFAHTy >KOJBIHIAAFBI Oiperel casicaTThIH
HOTIKeCI OchIHIal Oonmak. bip »xarbrHan, Oy KazakcraH KOFaMBIHBIH OCBHl OpraHFa KOPCETKEH YJIKCH
ceHiMi OoJca, eKiHII >KaFbIHAH — MYHJail ceHiM AccaMOiiess MEH OHBIH opOip MYILIECIHE >KayanThUIBIK
Kykredai. Exmiri sxepae [lapmamenT KaObUIIAHTBIH OapiiblK 3aH aKTiIEpl YITApaNbIK KelliciM, TO3IMIUTIK
MeH TeH KYKBUIBIK CHSKTHI TaJalTapFa COHKec KellyiHe KOCBhIMIIIA capanTamajaH eTeTiH Oonaapl. Kazakcran
xanKkel AccambresicblH Kypy unesicelH Kazakcran PecmyOnmkacer [Ipesuaenti H.Hazap6aeB 1992 »x. I-mri
STHHUKANIBIK (opyMIa ajraml peT aiTtkan eni. benrim xkoram kakipatkepi M.Ormrimoaes 2007 k. pedopma
Typanmbl «Ka3zaxcraHckas mpaBma» TaseTiHe OepreH cyxOarbima, «KazakcraH Xankel AccamOJIesCHIHBIH
pOTiH KyIelTyneri MakcaT KaHaai?» JIereH TiImWiHiH cyparbiHa: «bys yilbIM OyriHze o3 AaMybIHBIH KaHA
caTeICBIHAA Typ. bipinmigeH, enmi O6yn yiieiM Kazakctan xankel AccaMOneschl aenm atajiaTelH O0Jambl,
Kazakcran PecnyOnmkacer KonctutyrmsceiHa coiikec, Kazakcram Xambikrap AccamOJieschbl aTayblHA
KaTBICTBI «XaJIBIKTAP» €MEC, ajl «XaJbIK» JCTeH YFBIM AYPHIC OONATHIHABIFEI XAkl Mocelle OipHeIe per
Oacrace3 OeTTepiHAe aWTBUIBIN KYPAi, CKiHIIiJeH, AccamOies KOHCTUTYLHSUIBIK OpraH MapTedeciHe e
Oomazpl, OHBIH KypaMbIH IIpesuwmeHT jkacakTaiinpl. YmriHmiineH, AccamOies enmi IlapmaMeHTTe OKIIMIK
eTeMl, COUTIN, 3aH MIBIFapy KBI3METIHE BIKITAJ €TyTe IIbIHANBI MYMKIHIIKKE He 0omameny — mereH emi [30].
«AccaMOIIeSHBIH KBI3METI: €J1/Ie¢ YITApaNbIK KEeNiCIM MEH TYPaKThUIBIKTHI CaKTayFa, OapibIK YIITTap.IbIH
OKIJIepl apachlHIA MOCTHIK KapBIM-KATBIHACTHI aMBITYyFa OCep €TETIH MEMJICKETTIK cascaTThl XYprizy
JKOHIH/IC VCBIHBICTAp o3ipJeyre, OJapAblH PYXaHH-MOJCHH TYIJICHYIHE OHE TEIEe-TeHIIIK KaFuaachl
HETi3iH/Ie JaMybIHa BIKIAJI €TYTe; a3aMaTTapIbiH OPKCHUETTI JKOHE JIEMOKPATHSIIBIK HOpMalapFa CYHEHTeH
CasiC MOJICHUETIH KaJbINTACTHIPYFa; KOFaMJla TyFaH QJICYMETTIK KaHIIBUIBIKTap/bl MICITY YIIiH O9TyalIbIK
JKOJIITBI 13€CTIPY CHSAKTHI MiHACTTEpACH Typamb» [31].

Ke3 kenren koramaarbl CHSKTBI 0i3miH KaszakcraH KofamblHIa Ja KaH7aijga Oip oJeyMETTiK
KaWIIBUIBIKTAPABIH ~ OpbIH  anybl  MyMKiH. CoOHABIKTaH AccaMmONesHBIH  MIHAETI  TYBIHJAaWThIH
KaWIIBIIBIKTApAbl aliABIH ajla IIenryre YMTBUTy OonMak. bipak YITTBIK TYTAacTBHIK YJITapasblK KeliciMMEH
FaHa INeKTenMeimi. ¥Yurrap Oipiiri ypmakrap OipiiriH jge, OWIiK WHCTHTYTTapbl MEH KOFaMIBIK
OipiecTIKTepAiH Je e3apa KapbIM-KaThIHACHL bipak Ka3ipri Ke3je ASTHHKAapaIbIK KapbIM-KaTHIHACTHI
peTTeiTiH apHaynsl opraH 6i37¢ koK. OChI cajara KaThICTHI Oapiblk Mocenenep Kazakcran PecryOnukacs
KoHCTUTYIMACHIHBIH OanTapbIMEH peTTeNei, KOFaMIBIK TaTYJIBIK, Ka3aKCTaHABIK maTpuoTusMm (1-6., 2-1.),
Kazakcran xankeiabiH Tinmaepi (7-0.), azamarthik (10—12-6.), )KYpTTBIH 3aH MEH COT aJABIHAAFBI TCHJITI
(14-6.), Hocinine, YATHIHA, TiTIHE, HAHBIMBIHA OalIaHBICTHI CIKIMIII €IIKaHJal KeMCITyre OOIMalThIHIBIFbI
(14-6. 2-1.). Hdece nme, 6backa mmieT enaepae e OV callaHbl PETTEYIi apHAWBl OpTaHHBIH 00JIMAayhl KaJIBITITHI
xarnait. An, Pecelt, Kprraif, Kanana cuskrel ennepnae (MOJUITHUKAIBIK MEMIJICKET JICT aTalaThlH CaHATKa
JKaTaThIH) YIITTap iCiMEH, YIJITTBIK cascaTIeH alHANBICAaTBhIH apHaiibl opraHmgap Oap. Meicamsl, Peceiine
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VITTHIK KapbIM-KaThIHAC MOCEJIECIMEH aliMaKTHIK JaMbITy MUHUCTPJIT alHaibIcanbl (O0ipaKk OHBIH HETi3Ti
KBI3MET OaFBITHl — YKOHOMHUKAIIBIK).

KazakcTanma Accambiies >KaHBIHAAFEI KYMBIC opranbl periaae IIpesmmenttin 2005 k. coyip aifbiHma
STHHUKAApPaJblK KaThIHACTAPJbl 3€PTTEY OPTAIBIFBIH KYPY Typaslbl *KapibIKKa KOJI KO¥raHbl Oenrimi. by
OpraHHBIH KBI3MET HOTHXKECI KaHAail OONAaTHIHABIFEI YakpIT eHmicige. CoHbIMEH Karap YKIMeT
KayJBICBIMEH OCKIiTiITeH DTHUKaapajblK KoHe KoHbeccusapanblk kemiciMaiH 2006-2008 oK. apHanFaH
Ka3aKCTaHJIBIK YJITICIH XKETUIIpy OaFmapiaMachlHa «YITTHIK cascar»y TEPMUHI KOJJIaHBUIFAH/IBIFBIH aTarl
ety KaxeT. Ochl opaiia « ¥ ATTHIK cascaTTaH KOFaM He KYTeAi?» JIeTeH cayal TybIHAalbl. BipiHim ke3ekTe,
XQJIBIKTHIH KOITi-KOHBI, JeMOTpadusIIbIK axyal, MOICHUET, Tl MpobiieManapbl CUAKTHI KYPACI MOCENeHIH
mernriMia TabysrH KyTemi. O VImiH enaiH cascH KYPBUIBIMBIH JTeMOKpPATHSIAHABIPYILI JKaJIFacThIpa Oepy
KepeK, ajl azamarTapAblH Oackapy MpOLEeciHe KaTBICYBIH, 0acKapy anmapaTblHbIH KOCIOWJITiIH apTTBIpY
CHSKTBI MOCeJIeliep dJIi e KYH TOpTiOiHAe Typ.

KopbIThiHbIIaN aliTKaHa, VAT cascaThiHIarbl AccamOiiess CHSIKTBI KOFaMJIBIK HHCTHTYTTBIH ©OMip
CYpyiH OipTyTac MEMJICKETTiH OoJalllaKTarbl KOpiHICi eMec, all eTmelli Ke3eHHIH YaKbITIa KepiHici aem
KapacTeIpyMbI3 Kepek. Onaii OonmMaraH jkariaija, enje CernepaTucTiK MUFbULAAPABIH Maiaa 0OTybIHA )KOHE
OHBI IMIKI-CBIPTKBI KYIITEPAIH KO3IBIPYBIHA aNBIT KeTyl MyMKiH. MeMilekeTTik OacKapy opraHmapbiHIa
oThIpFaH Oaciibuiap, 6acmaces exinaepi [Ipe3naeHTiMI3AiH OCBl OaFbITTaFbl casCaThblH AYPBIC TYCIHY KaXeT,
OHBIH IIBIH MaFbIHACHIH/IA YaKBITIIA KaXCTTUTIKTEH TYBIN OTHIPFAHJBIFBIH, OipryTac Kazak memiiekeTiH
KYPYbIH aJIFalliKel OacraiaarbiHaa Oachill ©TETIH JKOJI eKeH I H, Oipak Oipryrac Kazak MeMIIEKETiH KYPBII
MIBIFYABIH Y3aK MEP3IMIIK cascaThl eMec €KCHIIITIH aHbIK TYCiHYi, opi XalbIKKa OHBI Typa TYCIHAIPYI KepeK
ner Oinemis.
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3.K.Aronosa, 1.V .KycanHos

K npo6.ieme coBepiiieHCTBOBAaHUSA MPABOBBIX OCHOB MOJMTHYECKOH CHCTEMBI
B PecnyOosmmke Kazaxcran

B craree paccMaTpuBalOTCSI KOHCTUTYHUOHHBIE OCHOBBI PAa3BUTHUSL MHOI‘OHapTHﬁHOCTPI, HpeHCTaBHTeHLHOﬁ
JACMOKpaTHnu, a TaKiKe Hp06IIeMI)I COBCPUICHCTBOBAaHUA HaIMOHAJIHHOW MICOJIOTHH KaK OCHOBHOTO @aKTopa
YKpPCIUICHHUA TOCYAapCTBEHHOCTH B DJIIOXY rn06anmau1/11/1. ABTOpI)I OImparTCd Ha TpPpyAbl BCAYLIUX
TroCy1apCTBOBEI0OB Haien CTpaHbI.

Z.K.Ayupova, D.U.Kussainov

To the problem of modernization of the legal bases of the political system
in the Republic of Kazakhstan

The article considers the contents and features of implementation of personal and political rights of suspects
and accused, being held in custody and gives the characteristic of their volume. The author, analyzing the
characteristics of the implementation of some of the personal and political rights of suspects and accused per-
sons held in custody, arrest, comes to the conclusion that their actual implementation in the field of detention
differs from that of free citizens. New approaches to the study of this problem can be expressed in theoretical
positions articulated by the author, as well as in the proposals to improve legislation.
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The anticorruption efforts: historical aspects

The article considers the historical aspects of the fight against corruption as a social phenomenon, which is
characteristic for the state of any historical epoch. The concept and the basic forms of corruption are studied
in this article, its manifestation in different historical epochs. Different approaches to corruption in different
countries are revealed at different stages of development of the state. The article identifies the main varieties
of corruption in modern conditions and identifies the main areas of fighting against this phenomenon.
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In modern conditions the fight against corruption is actual, because for many years there has been car-
ried out the fight against this phenomenon. However, history shows that this phenomenon is accompanied by
the state for many years, almost since the inception of the state and to our time. Corruption is usually consid-
ered as the use of powers and rights entrusted to the officials, as well as the related authority of official sta-
tus, opportunities, contacts for personal gain, contrary to the laws and moral norms. Corruption is also called
the bribery of officials, their venality, which is typical of the mafia. A characteristic feature of corruption is
the conflict between the actions of the official and the interests of his employer, or the conflict between the
actions of elected officials and the public interests. Many forms of corruption are similar to the fraud com-
mitted by an official, and are classified as crimes against the state. Corruption may be subject to any official
with discretionary power — power over the distribution of resources not owned by him but in his sole discre-
tion [1]. Thus, any venal action of person who has the ability to control not their own resources is seen as a
corruption offense. That is, the use of power for other purposes. This approach can be seen as a broad under-
standing of corruption or understanding of corruption in everyday life, its meaning in a broad sense. In the
present conditions, various abuses of officials, may not apply to corruption offenses or crimes. If we start
from a broad understanding of corruption as the abuse of power in general, it can be argued that since ancient
times the power and corruption were inseparable, because throughout history the evolution of the state and
the evolution of corruption have evolved parallel, i.e. various abuses by officials.

For the first time humanity was faced with the phenomenon of corruption in the most ancient times, its
existence is confirmed by numerous written monuments of bygone eras. Two of the oldest set of laws known
to mankind, the Code of Hammurabi (Babylon, 2200 BC) and the Edict of Narmaba (Egypt, 1200 BC), re-
ferred the bribery to the offenses and prescribe for it the most severe penalties. For example, §5 of the Law
of Hammurabi states that if the judge reviewed the case, made a decision and produced a document with a
seal, and then changed his decision, this judge should be exposed in the change of his decision, which he
made, and the claimed amount of this case, he shall pay in the twelfth rate; in addition, on the court meeting
he should be banished from his judge seat and he won’t have the right to go back and sit with the judges in
the court [2; 18]. The ancient Indian treatise on statecraft «Arthashastra» (IV century BC) emphasizes that
the most important problem facing the king, is the fight against embezzlement. There were described 40
ways of embezzlement of government property in this treatise, and it concluded that it is easier to guess the
way the birds in the sky than clever tricks of officials. «Just as it is impossible to discern whether the fish is
drinking water floating in it, it is impossible to determine whether the property is assigned to officials, who
carry out the oversight of the affairs». The main means of fighting against the embezzlement becomes sur-
veillance. The informer received a share of property confiscated from a person convicted for malfeasance
[3; 78]. With similar issues were faced and the rulers of ancient Egypt. Documents, which were found during
the archaeological research, evidenced the mass manifestations of corruption in Jerusalem in the period after
the Babylonian captivity of the Jews in the 597-538 BC.

The issue of corruption is found in the biblical texts. Moreover, many authors wrote about its presence
and danger. For example, in one of the books of the Bible, The Book of Wisdom of Jesus son of Sirach, fa-
ther teaches his son: «do not be a hypocrite in front of the mouth of the other, and be mindful of thy mouth...
do not let thy hand be stretched out to take... Do not do evil, and you will not suffer evil; depart from iniqui-
ty, and it will depart from you... Do not covet to become a judge, not to be powerless to crush the truth, so as
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not to fear a strong person and do not put a shadow on the correctness of your...» [4; 314]. It is easy to notice
that the very nature of the instruction indicates that the Bible Society was quite familiar with the facts of
bribing the judges and unfair justice.

The ancient times didn’t avoid the appearance and flourishing of corruption, when corruption was con-
sidered rather ambiguously. This is indicated by scholars of Roman law, who gave a lot of attention to re-
search of this problem. It seems, that Niccolo Machiavelli researched its origins very comprehensive, accord-
ing to him the term «corruption» had got own legal form [5; 107]. Characteristically, that many of his views
on this issue is very relevant today. Suffice it to recall his likening of corruption with tuberculosis, which
was initially difficult to recognize, but it is easier to treat, and if it is running, «although it is easy to recog-
nize but hard to cure» [6; 137]. Seemingly simple truth is able to assess the current situation with the spread
of corruption in the world.

Since the days of the Ancient near East and Ancient China, there was a common practice that later in
medieval Russia was called «feeding». The gist of it was that a high official appointed by the governor of a
region, and his entire subordinate unit did not receive a state salary and lived on the so-called voluntary of-
ferings of the population, i.e., they took money from applicants for their services quite legally. And it was
not only the money — in the reports of officials of that time, there was frequent mention of honey, meat,
fish, wheat, i.e., those, who didn’t have money, could pay the barter. Up until the 1760s, among the inhabit-
ants of the provinces, there was the custom to «feed» their «own officials» in the four major holidays:
Christmas, Mardi Gras, Easter and St. Peter's Day. In this case, the extent of the robbery of the population
determined by the customs, and the violation of the «norms» could cause an uprising. In other words, the
population itself regulated permitted by custom the extent of the robbery. For us it is noticeable, the fact that
the «feeding» had become a custom and was regulated by the custom. As you know, the practice of «feed-
ing» was officially canceled in the middle of the XVI century, but this did not led to the elimination of it in
practice. The government revenue of Russia at that time did not allowed to have regularly paid officials unit,
and the salaries of officials (even governors) were paid irregularly, reduced in size, and the like, which inevi-
tably galvanized the system of «feeding» and offerings. Moreover, by this time, corruption had gained a lot
of other forms — bribery, extortion, staging attacks of robbers, etc. The efforts of the government to eradi-
cate corruption were minimal and inconsistent, and therefore had no success. «Feeding» had become part of
the national mentality as an element of management culture. The works of many Russian scientists and histo-
rians such as V.N.Tatischev, N.I.LKostomarov, V.O.Klyuchevskii, N.M.Karamzin, and others, dedicated to
the history, formation and development of the Russian state, the term «corruption» is not used, the attention
of researchers was usually paid to the measures to fight the bribery. In Russian corruption is historically as-
sociated with the term «extortion» and «bribery». The explanatory dictionary of V.I.Dahl gives the following
interpretation of bribery and corruption: to bribe — take gifts, offering, bribes; be venal person. In our land
the bribery corresponds to the custom. The bribery — a strong disposition towards corruption. Bribery —
fees, offerings, gifts, goodies, brings pecks, baksheesh, swag, kickback, or a gift to the official, in order to
avoid embarrassment, or bribe him to the illegal affair. Oppressor — greedy extortionist, grafter [7; 121].
Bribery is mentioned in Russian chronicles in the XIV century. So, bribes, or as it was called in the past
«promises» — compensation from the person, who is interested in the outcome of a case, as a kind of crime
was mentioned in the Pskov Judicial Charter (XIV century), which had a special article about the «promises»
(the Art. 48). According to the text of this article, there was prohibited the imposition of secret promises, and
bribe-taker charged with robbery. Over time, the bribery became the abuse among officials — services exe-
cution for a bribe without breaking the law, extortion — accepting a bribe for acts, which violates the law.
Statutory limitation of corrupt practices was undertaken by Ivan III, and his grandson, Ivan the Terrible in-
troduced the death penalty as punishment for «excessive in bribes». In 1550, was created by a set of laws —
Sudebnik. It first introduced the punishment for corrupt of officials — ranging from small office attend-
ants — clerks, ending with the boyars. Specificity of feudal law is that the punishment for the boyars, decid-
ed to do wrong, for «promises» (bribes) were much softer than for clerks [8; 36, 37].

Since the end of the XVIII century, in the West, in the relations between corruption and society came
the turning point. Liberal reforms took place under the slogan that the state exists for the benefit of the peo-
ple subservient to it, and therefore people maintain the government in exchange for strict observance of the
laws by the officials. In particular, according to the US Constitution, adopted in 1787, accepting a bribe is
one of the two explicitly mentioned crimes for which the President of the United States may be declared im-
peachment. Society began to influence on the service of the state unit. With the strengthening of the political
parties and government regulation, episodes of collusion of the political elite and big business began to cause
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growing concern. However, the level of corruption in developed countries over the XIX-XX centuries had
decreased in comparison with the rest of the world.

A new stage in the evolution of corruption in developed countries was a turn of the XIX and XX centu-
ries. On the one hand, the beginning of the next greater state regulation and, accordingly, the government
officials. On the other — large private business was born, that in the competition began to «state capture» —
not to the individual small episodic bribery of officials, but to the direct submission of politicians and senior
officials to the protection of the interests of capital. With the growth of importance of political parties in de-
veloped countries (particularly in Western Europe after the Second World War), there was developed party
corruption, when for lobbying of interests large firms and multinational corporations paid not to politics but
to the party’s fund. In the second half of the XX century, corruption was increasingly beginning to become
an international problem. Bribing senior officials abroad by corporations had a mass nature. Globalization
led to the fact that corruption in one country became a negative impact on the development of many coun-
tries. In this case, the country with the highest level of corruption is not confined to the third world. Liberali-
zation in the former socialist countries in the 1990s accompanied by flagrant abuse of power. In its issue on
December 31, 1995 the newspaper «Financial Times» declared the year 1995 — the «year of corruption.»
The United Nations considers corruption as «complex social, cultural and economic phenomenon that affects
all countries», without giving a more detailed explanation of the term. It is noteworthy that even the text of
«United Nations Convention against Corruption» does not contain a definition of against what are called to
fight the participating countries. However, this is due to the fact that the phenomenon of corruption is too
complex and multifaceted to be able to provide a comprehensive and at the same time sufficiently detailed
definition. To promote knowledge of the corruption of the UN established the International Day of fight
against corruption — the 9. of December. At the end of the century, unfortunately, it must be noted that the
concept of position is a state service as an opportunity to enrich one is very common in the public conscious-
ness. That is why there is corruption everywhere. Thus, the importance of defining the stages in the evolution
of corruption is necessary for the development and improvement of the legal means of preventing and
fighting against corruption in the public service. According to V.A.Vantsov, «the study of per iodization of
the modern concept of corruption is not only a better understanding of the etymology of corruption, improv-
ing the legal definition of this concept in national and international law, but allows you to see the new trends
in the social assessment of the phenomenon» [5; 107].

There are different types of corruption. Common corruption generated by the interaction of citizens and
officials. It includes a variety of gifts from individuals and service to officials and their families. This catego-
ry also includes nepotism. Business corruption occurs in the interaction between business and government.
For example, in the case of a commercial dispute, the parties may seek to enlist the support of a judge for
judgment in their favor. Corruption is the supreme power belongs to the political leadership and the supreme
courts in democratic systems. It concerns those in power groups, misconduct of which is to implement the
policy in their own interests to the detriment of the interests of the voters. As a variety of deviant political
behavior, political corruption has been known since ancient times. Perhaps the first term «corruptiony in re-
lation to the policy was used by Aristotle, defining tyranny as corrupt (wrong, «spoiled») form of monarchy.
Machiavelli wrote about it, Russo and many other thinkers of the past. In the XX century, due to increasing
of scale of political corruption, this problem became particularly important. In the base of political corruption
is an informal, uncontrolled exchange of resources between power elites and other institutions of society. At
the disposal of the ruling elite are the following main types of public resources: the symbolic (the national
anthem, flag, coat of arms and other signs of state symbols); power-administrative and material (state control
over the economy, tax policies and others.). Not all types of political corruption are defined by law as criminal
acts. It is a publicly condemned the behavior of those in power, which may or may not involve a criminal act.

In the Soviet Union the fight against bribery was very successful from the very beginning, when Bol-
sheviks came to power, the attitude towards bribery sharply deteriorated in the nation thanks to the compe-
tent policy of the rulers. However, gradually, the situation began to deteriorate, and in the postwar years, dur-
ing perestroika and after, the growth of corruption came to the weakening of the state machine. Thus, the
current state of corruption is largely due to emerging trends and long transitional phase, which in other coun-
tries in a similar situation, accompanied by the growth of corruption.

In broad terms, corruption is the direct use of the official rights associated with official’s position for
personal gain; venality, corruption of officials and politicians. In a narrower sense, corruption is generally
understood as the situation where a person receives a wrongful decision, from which benefits any other party
(e.g., the firm receives a state order, contrary to the established procedure), and the official receives illegal
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remuneration from this side. A typical situation where an official is obliged by law to take a definite decision
with respect to any entity (for example, to grant a license to any type of business), it creates artificial illegal
barriers than compels his client to bribery, which usually happens. This situation corresponds to the tradi-
tional notion of corruption, because it is associated with the giving and the adoption of a bribe.

Corruption may be classified according to many criteria: by type of interacting subjects (citizens and
clerks, and officials of the company, the nation and the political leadership); by type of benefit (profit or cost
reduction); in direction (internal and external); by way of interacting entities, the degree of centralization,
predictability, consistency and so on. Different manifestations of corruption have different ethical evaluation:
some actions are considered criminal, others just immoral. The latter, as a rule, are nepotism and patronage,
which are based on political orientation that violate the principle of meritocracy.

Throughout the history of bribery, it traditionally existed in several forms; originally it was a bribe, re-
ceived for lawful acts or for wrongful ones. Then it began to appear other gradations and forms of corrup-
tion. Nowadays, the most typical and common forms of corruption are bribery, bribery of government and
political leaders, officials, and other illegal protectionism. Fertile ground for corruption are the nationaliza-
tion of public life, society and the state bureaucracy, excessive centralization of management, the prosperity
of the shadow economy, rejection of real democracy, etc. Particularly widespread character corruption gets
in crisis situations during the disintegration of social and political regimes, the fall of public morals, as well
as during sudden changes in policy, while strengthening the fight against bribery.

There are several forms of corruption: lower (small, everyday); higher (large, elite). The most common
and most dangerous corruption in the government, the corruption related to the use of administrative re-
sources (political corruption, which may act in the form of lower corruption — a bribe for the registration of
the enterprise, and in top shape — the use of administrative resources for the «right» election results). In ad-
dition to the inefficient use of material and financial resources, political corruption leads to discreditation of
democratic values, to increasing of non-confidence to the authorities. One of the manifestations of elite cor-
ruption is lobbying or party funding by individuals, who receive compensation as a useful political decision
(such as changing the laws for a more comfortable business). Should be distinguished the lobbying from cor-
ruption. When lobbying, officer also uses his powers to improve the chances for promotion or reassignment
on the job ladder in exchange for actions in the interests of a particular group.

The difference is that lobbying satisfies three conditions:

— The process of influencing the official is competitive in nature and follows the rules, which are known

to all participants;

— There is no secret or side payment;

— Customers and agents are independent from each other in the sense that no group receives a share of

the profits earned by other groups [9; 71].

However, some researchers believe, that lobbying is only part of the corruption [10]. The most danger-
ous forms of corruption are the criminal offenses. These primarily include embezzlement (embezzlement)
and bribes. Embezzlement is the waste of resources entrusted to the official with personal purpose. It differs
from a conventional theft that initially the person is entitled to dispose by resources legally, from the chief,
client, and so on. A bribe is a kind of corruption, in which the actions of an official are to provide any service
to the person or entity in exchange for certain benefits. In most cases, if a bribe is not the result of extortion,
the main benefit from the transaction receives the briber. The criminal offenses also include the purchase of
the vote (although some believe it is not a form of corruption and unfair view of the election campaign). Cor-
ruption is often a pretext for incitement to violent change of government. In this case, the charges are often
imposed not only to particular political elite, but also to the political system as a whole. According to Oscar
Sanchez Trias, authoritarian regimes are able to successfully hide the vast majority of abuses of power from
the society, so the conclusion of their corruption is based on the analysis of indirect evidence and harmful
consequences for society. On the contrary, corruption in democratic regimes often gets a lot of publicity and
stops before it starts to cause significant damage. However, periodic scandals cause people to doubt their
ability to influence the process of decision-making in the country and leads to disillusionment with democra-
cy [11].

Means of fight against corruption are divided into two types — preventive or soft methods and reac-
tionary or harsh methods. The soft methods include, for example, training, personal policy (rotation) and or-
ganizational and cultural development, as well as certain controls. The harsh methods include laws and pun-
ishment. In the fight against corruption different countries use different methods. So, for this purpose are de-
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signed television and radio programs, social campaigns, training courses, information to the public, legal acts
of corruption research, information booklets, additions to the laws and so forth. The most Western European
laws, which regulate anti-corruption activities, are similar to a large part. One of the greatest fighters in the
field of punishment for corrupt acts and the appointment of punishment for them is OECD Working Group
on combating the bribery. Its aim is to ensure that the briber won’t not go unpunished in the same state, if in
the neighboring state the punishment is very severe. They also try to make sure that similar requirements are
used in all countries for the officials.

Different authors classify the phenomenon of corruption on various grounds. They distinguish lower
(small every day, common) and the higher (large, elite, and political). It should be noted that the developed
corruption relations exist in modern Kazakhstan society. It's those people who provoke corruption offenses,
and those people on whom depends the distribution of any material or other benefits. It is possible to consid-
er corruption in a broad sense — common understanding and synthesis of the majority of abuse by persons,
who distribute or influence the distribution of any material or non-material benefits. Another understanding
of corruption — legal, this is a definite act or omission by a person, who is the subject of a specific offense
under the legislation. Both phenomena are interrelated and common or broad understanding of corruption,
determines the legal definition in the legislation. A clear position to which method to fight against corruption
is the most productive, does not exist. The same methods are not necessarily suitable for different cultures.
At the same time it is well known that freedom of the media, the availability of the necessary information,
etc. are prerequisites for reducing corruption.

To date, there are three main areas of anti-corruption:

— Formation in the public mind the unacceptability of corruption at all levels and in all situations;

— Prevention of corruption by officials and state servants as the principle of implementation of public

functions;

— The protection and ensuring the rights and freedoms of human and citizen as the supreme value of the

modern constitutional state.

In modern conditions it should be recognized that the work against corruption without effective interac-
tion between state institutions and civil society institutions is impossible. Important components of the fight
against corruption are developed and active civil society institutions, which together with the independent
media should realize social control over all spheres of public authorities and state servants. Such interaction
will effectively reduce corruption manifestations at all levels of government.
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A.B.Typnaes, K.K.PaiixanoBa

Chbi0aiyiac xkeMKOPJIbIKKA Kapchbl Kypec: TAPUXH acneKTiiepi

Makanaga Ke3 KeJITeH TapuXW Ke3eHJeri MEMJIEKeTKe TOH JIEYMETTIK KYOBUIBIC peTiHzeri celbaiiiac
JKEMKOPJIBIKIIEH KYPECTiH TapHXH acleKTiizepi KapacTepbligsl. ChrOaiinac »KEeMKOPIBIKTEIH TYCIHITI jkoHE
TYpJiepi, OHBIH Op TYpJNi Tapuxu Ke3eHJeri KepiHicTepi 3eprTeni. MeMICKeTTUNKTIH KaJlbIITacy
Ke3eHJepiHIeri KONTereH eJjepAeri chl0aiiac >KeMKOPIBIKTBIH alyaH TYpJl KepiHiCTepiHe KaTBICTHI
Ke3KapacTap Tananasl. Coibaiac >KeMKOPIIBIKTBIH KOPiHICTEPiHiH Heri3ri Typuepi xoHe Oyl KyObUIbICIICH
KYpECYIiH Heriri GarbITTapbl KOPCETiI.

A.B.Typnaes, K.K.PaiixanoBa

bopb0a ¢ koppynumeii: HCTOpHUYECKHE ACTEKTHI

B craTtbe paccMaTpuBarOTCS UCTOPUYECKHE aCTIEKThI OOPHOBI ¢ KOPPYMIMEH KaK COIMANbHBIM SIBICHHEM, Xa-
PaKTepHBIM JUIsl TOCYAAPCTBA 000 NCTOPHIECKOH 3moxu. VIcciaenyroTcest HOHATHE U OCHOBHBIC BUABI KOP-
pynuuu, €€ TMposBICHHS B pa3IM4Hble HCTOPUYECKUE DHOXH. PacKpbIBalOTCS pa3Hble MHOJXOJbI
K KOPPYIIMOHHBIM IPOSIBICHUSIM B PAa3JIMYHBIX CTpaHAX Ha pPa3HBIX dTalax Pa3BHTHUS FOCYAAPCTBEHHOCTH.
B cratbe onpenenstoTcs OCHOBHBIE Pa3HOBUIHOCTU KOPPYIIMOHHBIX IIPOSBICHUHA B COBPEMEHHBIX YCIOBU-
X, @ TAKXKE OCHOBHBIE HAMIPABJICHUS IPOTUBOACHCTBHS 3TOMY SIBJICHHIO.
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In the presented article questions of a role of the universally recognized norms of international law in system
of the national right of the countries of participants of the CIS are considered, the characteristic of their con-
tents and feature is given. The carried-out comparative analysis of the constitutional norms of these countries
the fixed principle of rule of the Constitution and a primacy of the international standards, new approaches to
research of this problem gave the chance in to formulate to authors conclusions and regulations on this topical
issue.
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The accurate reference point on international law in the course of preparation of the modern laws gov-
erning the main basic public relations more than once was stated in the speech by the leader of Kazakhstan.
As it is told in the Concept of legal policy of the Republic of Kazakhstan for the period from 2010 to 2020
No. 858 signed with the Decree of the President of the Republic of Kazakhstan of August 24, 2009 «For en-
suring compliance of the national right to new calls of time, increases of its competitiveness further im-
provement of rule-making and law-enforcement activity of the state is necessary, having finally exempted
from the legal doctrines which aren't answering to prospects of the 21st century» [1].

Therefore the Kazakhstan legal system has to be capable to compete as equals in questions of conven-
ience of application and reliability of protection of the rights with the legislation of the developed countries
of the world. General globalization and growth of the world competition let to know to participants of the
world community need of modernization of legal systems and their maximum approach to needs and needs
of people and interests of investors. Only the competitive legal system can attract investments into the coun-
try, promote realization of the progressive scientific and technical ideas, help growth of welfare of people,
and increase the level of sense of justice and legal culture of citizens.

One of the directions of improvement of legislative base in modern conditions it is the further work
connected with reduction of laws in compliance with the international standards. By N.B.Azimov's sight, the
subsequent development of the legislation can be successfully realized only at creation of fundamental theo-
retical base and uniform methodology of transformation and implementation of the international legal acts on
the basis of mutual cooperation of the states and the general principles of international law, thus introduction
of international legal norms and standards has to be carried out taking into account national interests of the
country, is consecutive and comprehended, to be followed by systematic monitoring of performance of each
country of the assumed international obligations [2; 4].

In this regard relevance of inclusion of provisions of international treaties in norms of the national right
by their subsequent implementation increased. The effective implementation mechanism would facilitate
activities of government bodies of the power for timely development and adoption of national legal acts in
pursuance of the international obligations of the state, significantly would reduce risk of international legal
responsibility of the state for untimely and undue implementation of these obligations [3; 3]. In this context
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the great interest is presented by both the international and interstate procedures of coordination, acceptance
and the entry of treaties into force, and also the subsequent their practical realization.

The principles of international law at the heart of which, the conventional universal values as freedom,
democracy, respect of the rights and freedoms of the person lie, ideas the defining essence, the contents and
an order of construction and application of norms of modern legal system are understood. According to the
specified world values, fixed in the Charter of the UN, the Universal declaration of human rights, the Inter-
national Covenant on Civil and Political Rights, the International covenant on the economic, social, cultural
rights, Conventions of Council of Heads of states of the Commonwealth of Independent States «About the
rights and fundamental freedoms of the person», the European convention «About Protection of Human
Rights and Fundamental Freedomsy» Protocols to it, Decisions of the European Court of Human Rights and
other regulations of the Council of Europe in many countries, are defined bases and an order of criminal lia-
bility.

The basic principles on the basis of which activities of the state for criminal prosecution are conducted:
legality, equalities of citizens before the law, guilty responsibility, justice, humanity.

All these principles qualitatively differ from each other, the independent contents, thus they are inter-
connected, and render equal interaction on formation of national precepts of law, and their actions.

The part which to be assigned to international treaties in national legal system of our state is so great
that demands an adequate legal regulation [4; 69]. For clarification of a role of international treaties which a
component of national legal system of the Republic of Kazakhstan, it is necessary to carry out the analysis of
the constitutional norms making the leading value to international legal provisions.

Recognition by our country of supremacy of international law in the general system of the right is fixed
in Ch. 3 Art. 4. of the Constitution of the Republic of Kazakhstan in the following treatment: «The interna-
tional contracts ratified by the Republic have a priority before its laws and are applied directly, except cases
when follows from the international treaty that its application requires the publication of the law». That gives
the grounds to draw conclusions on a clear advantage of the international standards before postulates of the
national legislation. However, it is impossible to claim that all international standards and the principles can
have impact on Kazakhstan. Only standards of the international treaties ratified in the territory of the Repub-
lic of Kazakhstan and that which participant is, it is possible to consider obligatory for the country.

Meanwhile, it is necessary to tell that the norm of international law (contractual or usual) will find char-
acter obligatory only on condition of a consent of the state as sovereign participant of the international rela-
tions and main subject of international law with this norm and recognition of it legally obligatory for itself.

According to Zh.Kegembayeva «standards of international treaties take a high place in hierarchy of le-
gal acts, conceding on the validity only to the Constitution of the Republic of Kazakhstan» [5; 19]. As the
Constitution possesses the highest validity which expresses its place in hierarchy of the legal acts existing in
the Republic of Kazakhstan and also establishes a priority of action and application of the constitutional
norms. Exclusive properties of the Constitution of the country as supremacy, direct action and the highest
validity are the main kernel of this act as main source of the right defining it as the regulatory legal act taking
an independent and special place in legal system of any modern state.

Nevertheless, there can be also other opinion on rule of the Constitution of the country or a primacy of
the international acts. So, according to L.M.Entin, the postulate that «the constitution is the highest norma-
tive legal act on the validity to which there correspond or have to correspond all other normative legal acts,
from now on has to be perceived with some reservations, and often and in general to be called into question»
[6; 21] if standards of international treaties are norms of direct action and possess supremacy in relation to
norms of the national right even if it is about constitutional precepts of law.

As it is specified in Art. 53. of Vienna convention «About the Right of International Treaties»: the per-
emptory norm of the general international law is norm which is accepted and admits the international com-
munity of the states in general as norm the deviation from which is inadmissible and which can be changed
only by the subsequent norm of the general international law [7] having the same character, this rule turns
out has a binding character for the country which, recognized the contract and only international law in forc-
es to cancel this decision.

The resolution of the Supreme Council of the Republic of Kazakhstan of March 31, 1993 «About acces-
sion of the Republic of Kazakhstan to the Vienna convention on the right of the international contracts of
1969» recognizes the right of international treaties in the territory of the Republic of Kazakhstan. This we
have to recognize Art. 26. Rasta sunt servanda of the Vienna convention on the right of the international con-
tracts where is stated, «Each existing contract is obligatory for its participants and has to be carried out hon-
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estly by them», corrected Art. 27. «the participant can't refer to provisions of the internal law as a justifica-
tion for non-performance of the contract by it» [7] which distinctly answers questions of a ratio of the inter-
nal law and the international treaty.

That's why it is necessary to find out concerning what it is standard — legal acts of the Republic of Ka-
zakhstan the international contracts have advantage. Art. 4 determining standards of the Constitution, laws
corresponding to it, other regulations, the international contractual and other obligations of the Republic, and
also standard resolutions of the Constitutional Council and Supreme Court of the Republic by the law in
force in the Republic of Kazakhstan also in ch. 2 proclaims the highest validity of the Constitution of RK and
its direct action in all territory of the Republic.

For explanation of a place and a role of international treaties in legal system of various countries it is
necessary to define first of all interaction of norms of international law with the national right of the states.
General globalization of the world community, consolidation of interdependence between the countries cause
the necessity of that their legal systems were compatible and capable to interact with each other and with
global system in general as its components as there can be problems in the course of interaction of the inter-
national and internal law.

If to analyze standards of the Constitution of the countries of participants of the CIS on a role of inter-
national law in the country, it is possible to receive ambiguous positions on an occasion of fixing and a
statement in standards of the constitution of the principle of a primacy of international treaties. We think and
is interpreted this principle in laws the different countries differently.

The Republic of Kazakhstan after recognition of the highest force of the Constitution in the territory of
the country in ch.2 Art. 4 of the Constitution, a trace in ch.3 the same article declares that, the international
contracts ratified by the Republic have a priority before its laws and are applied directly, except cases when
follows from the international treaty that its application requires the publication of the law. It suggests an
idea of a priority of these contracts over all legal system where the hierarchy is headed by the Constitution of
the country.

Almost same situation is fixed in Art. 6 of the Constitution of Turkmenistan of May 18, 1992 No. 691-
XI1I which says Turkmenistan, being the full subject of the world community, adheres in foreign policy of the
principles of a constant neutrality, non-interference to internal affairs of other countries, refusal of use of
force and participation in military blocks and the unions, assistance to development of peace, friendly and
mutually beneficial relations with the countries of the region and the states of the whole world Turkmenistan
recognizes a priority of the universally recognized norms of international law. If the international treaty of
Turkmenistan established other rules than provided by the law of Turkmenistan, rules of the international
treaty» are applied [8].

Except Turkmenistan and Kazakhstan, any other of the countries of participants of the CIS in the consti-
tution doesn't claim about a priority of the international treaties ratified by the Republic, and their direct ap-
plication is so certain. From the above-stated formulation it is possible to judge the unconditional force of the
international standards.

The constitution of the Russian Federation in ch.4 Art. 15 specifies that «The conventional principles
and norms of international law and the international contracts of the Russian Federation are a component of
its legal system. If the international treaty of the Russian Federation established other rules than provided by
the law, rules of the international treaty» are applied [8]. Art. 10 of the Constitution of Tajikistan says «The
international legal acts recognized by Tajikistan are a component of legal system of the republic. In case of
discrepancy of laws of the republic to recognized international legal acts standards of international legal
acts» are applied [8].

The constitution of the Kyrgyz Republic in ch.3 Art. 12 also established that, «the international con-
tracts and agreements which came in the order established by the law into force which participant is the Kyr-
gyz Republic, and also the conventional principles and norms of international law are a component of legal
system of the Kyrgyz Republic» [8]. Also in Art. 6. of the constitution of the Republic of Armenia it is told,
«The international contracts are a component of legal system of the Republic of Armenia. If other norms are
established by the ratified international treaties, than what are provided by laws, are applied these
norms» [8].

These countries allocate for international treaties a certain place in legal system of the country. If the
Constitution of the Russian Federation, Armenia and Tajikistan allows reservations about preferences to the
international standards in case of discrepancy of laws of the country to recognized international legal acts, in
the Constitution of the Kyrgyz Republic about it anything to have a good long talk and it is standard of the
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constitution is limited only to recognition of the conventional principles and norms of international law a
component of legal system of the Kyrgyz Republic.

Meanwhile inclusion in the Constitution of the conventional principles and norms of international law
in legal system of the country obliges all public authorities to follow these norms and the principles. This
rule belongs, including, and to bodies and the officials who are carrying out preliminary investigation and
justice. Lack of the formalized definition of concept of the conventional principles and norms of internation-
al law and their list represents big difficulties for practical workers who traditionally got used to be guided
by exclusively national industry legislation [9; 13], and conducts to uncertainty in practice in, in what docu-
ments the conventional principles and norms of international law are formulated, whether the positions of the
European Court of Human Rights stated in decisions on concrete affairs, what mechanism of application of
provisions of the Convention revealed in resolutions of the European Court in criminal trial concern to that.

First what to understand as the conventional principles of international law when one scientists consider
that the conventional principles of international law contain in the Charter of the UN, pacts on human rights
and the citizen, in documents of OSCE, other international structures [10; 92], others refer to them and
norms of international law such principles and norms which admit within the country and work in the form
of the international convention, or the international custom recognized as the civilized nations, or the judg-
ment made by the International Court of Justice on business, one of which parties is the concrete state.

Because of ambiguity of opinions among scientists apropos the content of the conventional principles of
international law, we think very vaguely, and to define a place of international treaties which are a compo-
nent of legal system of any country, especially the conventional principles of international law.

The question and of a spontaneity of action of international legal norms which acts as a subject of basic
discussion in domestic jurisprudence of these countries seems disputable. Supporters of direct action and its
categorical opponents disperse not so much in approach to a role of international legal norms, how many in
interpretation of the phenomenon «direct application». The comment of the Constitutional Council of the
Republic of Kazakhstan of November 5, 2009 No. 6 according to the item of 3 St. 4 in relation to acts of the
international organizations created according to the international treaties ratified by the Republic of Kazakh-
stan and their bodies it means that if in such international treaty is specified that the called acts have charac-
ter, obligatory for the State Parties, the Party, its government bodies, officials are obliged to carry out all
necessary organizational and legal actions directed on execution of such requirement including reduction in
compliance of acts of the national legislation with them [11].

The resolution of the Constitutional Council of the Republic of Kazakhstan of October 11, 2000 N 18/2
«About official interpretation of point 3 of article 4 of the Constitution of the Republic of Kazakhstan» says,
«from sense of the given standard of the Constitution follows that before laws of the Republic only the inter-
national contracts ratified by Kazakhstan can have a priority. Direct application of such international treaties
having a priority before laws of the Republic doesn't mean cancellation of standards of current laws by them.
A priority before laws and direct application of the ratified international treaties in the territory of the Repub-
lic assume situational superiority of standards of such contracts in cases of collisions with standards of
laws» [12].

In Constitutions of the CIS countries rules of relationship with norms of international law are estab-
lished, without limiting the sovereign right of the state for implementation of policy of management in the
state. The present has to mean any country the participant of the international treaty recognizes primacy of
the general international standards, consolidating thus realization of the sovereign right.

Direct application shouldn't be interpreted as action of norms of international law out of the constitu-
tional bases and requirements of the national right and contrary to of Action of the international standards
assumes the activity of national legal system connected with execution of requirements of international law
including reduction in compliance of acts of the national legislation with them. It is necessary to tell, at
emergence of a collision between the international treaty and the Constitution of the specified countries, in
particular the Republic of Kazakhstan, the rule about the highest validity of the

Constitution because the international contracts are a component of legal system of the state will work,
and within this system there can't be acts standing above the Constitution of the country.

We can observe fixing of a priority of norms of international law in this foreshortening in the Constitu-
tion of Republic of Belarus which in Art. 8 recognize a priority of the conventional principles of internation-
al law and provide compliance to them legislations. As for the general norms of the international common
law, they are obligatory regardless of will of our state, the Belarusian scientist A.B.Barbuk considers [3; 4],
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moreover, discrepancy of the international obligation to a peremptory norm of the general international law
(jus cogens) is the basis for recognition of the contract insignificant (Art. 53 of the Vienna convention).

It is very careful and flowed round approached the matter in constitutions of the Republic of Moldova,
the Azerbaijan Republic and Uzbekistan. The republic of Moldova takes obligations only to observe the
Charter of the United Nations and contracts in the Art. 8, it is one of which parties, to build the relations with
other states on the conventional principles and norms of international law.

Norms establishing a primacy of the international precepts of law over national legal system of Moldo-
va aren't stated in the constitution at all. This constitution claims only about need to build the relations with
other states on the conventional principles and norms of international law, and also undertakes to observe the
Charter of the UN. Whether means it, if superiority of the international standards over legal system isn't
specified in the constitution, they can be ignored, or we can assume that the basic principles which are stated
in the charter of the UN on what all international law is based and the relations will have the highest forces in
this country [8]. We think such understanding of Art. 8 of the Constitution of the Republic of Moldova it is
admissible.

In the Azerbaijan Republic the government is limited in internal questions only to the right, in external
questions — only the provisions following from international treaties which party is the Azerbaijan Repub-
lic. The Azerbaijan Republic builds the relations with other states on the basis of the principles provided in
the universally recognized international legal norms it is told in Art. 10 of the Constitution of this country
[8]. The basic law of the Azerbaijan Republic recognizes a role of the conventional principles of internation-
al law only concerning external relations. It means domestic policy of the country is guided only by norms of
the national right. However, having analyzed contents of some laws of Azerbaijan we can approve standards
of these laws are based on the basic general principles of international law. For example Art. 4. The criminal
code which fixed the general provision that «The present Code is based on the principles of legality, an
equality before the law, responsibility for fault, justice and humanity» [13]. Further this criminal code lists in
the Art. of Art. 5, 6,7, 8, 9, and gives definition to these principles.

The constitution of the Republic of Uzbekistan concerning the general norms of international law ad-
heres to the same position, there is no confirmation about a place of these principles in national system of the
right. This country very much frostily approaches questions about relationship and ratios of the international
and national law, only proclaiming the Republic of Uzbekistan the full subject of the international relations
where its foreign policy proceeds from the principles of sovereign equality of the states, non-use of force or
threat of force, inviolability of borders, peaceful settlement of disputes, non-interference to internal affairs
and other conventional principles and norms of international law [8], is told in Art. 17 of the Country consti-
tution. It is quite enough of it, for reduction of the national legislation in compliance with the international
requirements.

Having analysed the regulations on a role of the universally recognized norms of international law fixed
in constitutions of the CIS countries, we come to the following conclusions. First, these rules are formulated
in Basic laws of the CIS countries differently in this connection, it is very difficult to understand sense speci-
fied unambiguously. The analysis of the constitutional legislation of the State Parties of the CIS shows that
the states of the Commonwealth apprehended a world tendency of development of the international contract
law, having fixed in constitutions and special laws basic provisions of the Vienna convention, having created
thereby a legal basis for effective international and contractual cooperation.

This model speaks about necessary general implementation of norms of international law on which le-
gal regulation of the states in intra national regulatory base within national legal system is based that will
give the chance to the state on the basis of norms of international law to create progressive legal system.
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H.Mapun, XK.Yonuena

Xanbikapaabik Hopmaaap TM/I eaaepinin y1TTBIK
KYKbIFBIHBIH KallHAP K63i peTiHjae

Makanana XanblKapaiblK KYKBIKTHIH JKaJIlbl TaHBUIFAaH HOpManapelHBIH TMJI-Fa KaThICyHIBI-eNAEpIiH
YITTHIK, KYKBIFBI )KYHECIH/IETI peui Typanbl alThUIFaH, OJIapAbIH Ma3MyHBI MEH epeKIIeTiKTepiHe cumaTrama
Oepinren. Koncrurynmst ycTemairi Karmmachl MEH XaJbIKapajblK HOpManap OachIMIBUIBIFEI KaFUAaJIapbIH
OEKITKeH OCHI eNIEp/iH KOHCTHTYLHSIIBIK HOPMAJapblHAa JKYPTi3UINeH CaIBICTBIPMANBI Tajay XKOHE OCHI
MaceneNieplli  3epTIeyre apHanFaH >kaHa OaFbITTap aBTOpJapFa OChl ©3€KTi cypakrap OoiiblHIIA €3
KOPBITBIHABLIAPEI MEH TYXKBIPBIMIAPBIH jKacayFa MyMKIiHAIK Oep/i.

H.Mapun, XK.YVanueBa

MC)KIIYHaPOIIHLIe HOPMbI KaK HCTOYHUK HAIIMOHAJIBHOI'0 TIIpaBa CTPaH CHI'

B crarbe paccMaTpuBAaIOTCS BOIPOCHI O POJM OOLIENPU3HAHHBIX HOPM MEKILYHAPOJHOTO IIpaBa B CHCTEME
HalMOHAJBbHOTO TpaBa crpaH-ydactHun CHI', maroTcst xapakTepucTuka MX COZAEpIKaHHS M OCOOCHHOCTH.
IIpoBomMMEIil CpaBHUTENBHBIH aHAIN3 KOHCTUTYIMOHHBIX HOPM 3THX CTPaH, 3aKpPENHBIINX MPUHIUI BEPXO-
BeHCTBa KOHCTHUTYyIMM W TpHMara MEXIyHapOIHBIX HOPM, HOBBIE IOIXOABI K HCCIEIOBAHUIO JaHHOI
Tpo0JIeMBbl ANy BO3MOXKHOCTH C(OPMYJIMPOBAaTH aBTOpaM BBHIBOABI M IOJOXKCHUS MO JTOH aKTyaJbHON
npobieme.

References

1 Kazakhstanskaya Pravda, 2009, 205(25949), 27 Aug.

2 Azimov N.B. Theoretical bases of implementation of norms of international law in the criminal legislation of the Republic of
Tajikistan, Resume. dis. ... D.J.S., Moscow, 2013. — 44 p.

3 Barbuk A.V. Belarusian journal of intern. rights and intern. relations, 2001, 4, p. 3—11.
4 Reznikov M. Integration processes in Eurasia: political and legal aspect, Almaty: Iskander, 2003, 96 p.
5 Kegembayeva Zh. Femida, 2011, 6, p. 19-20.

6 Constitutional right of foreign countries: The textbook for higher education institutions, Under a general edition of the mem-
ber correspondent of the Russian Academy of Sciences, the prof. M.V.Baglaya, D.J.S., prof. Yu. .Leybo and D.J.S., prof. L.M.Entin,
Moscow: Norma, 2004, 832 p.

7 The resolution of the Supreme Council of the Republic of Kazakhstan of March 31, 1993 «About accession of the Republic of
Kazakhstan to the Vienna convention on the right of the international contracts of 1969», http://online.zakon.kz/

8 Constitutions of the CIS countries, http://online.zakon.kz/

9 Alekseeva L.B. Right on fair judicial proceedings: realization in the Criminal Procedure Code of the Russian Federation of
the conventional principles and norms of international law, Resume. dis. ... D.J.S., Moscow, 2003, 57 p.

10 Tikhomirov Yu.A. Journal of Russian law, 1999, 3—1, p. 89-94.

Cepus «[lMpaBox». Ne 2(78)/2015 87



N.Marin, Zh.Ualieva

11 Standard resolution of the Constitutional Council of the Republic of Kazakhstan of November 5, 2009 No. 6 «About official
interpretation of standards of article 4 of the Constitution of the Republic of Kazakhstan in relation to an order of execution of deci-
sions of the international organizations and their bodiesy, adilet.zan.kz/rus

12 The resolution of the Constitutional Council of the Republic of Kazakhstan of October 11, 2000 N 18/2 «About official inter-
pretation of point 3 of article 4 of the Constitution of the Republic of Kazakhstany, adilet.zan.kz/rus

13 Criminal code of the Azerbaijan Republic, http://online.zakon.kz/

88 BecTHuk KaparaHgmHckoro yHusepcurteTa



VK 344.15

A.C.OBuapeHKo

Hayuonanvnas akademus npoxypamyper Yxpaunwl, Kues
(E-mail: xanten@i.ua)

HcnpaBureiibHble yupe:KIeHNs] BOCHHO-TIeHuTeHunapHoi cucrembl CIITA

B craTbe paccMaTpuBaeTCs AEATEIBHOCTh MUCIPABUTEIBHBIX YUPEXKACHUH, B KOTOPBIX OTOBIBAIOT HaKa3aHHe
BoeHHocyxatue CIIA, npuroBopéHHbIe Cy10M K JIMIICHUIO CBOOOABI. Y 1eJIeHO BHUMAaHHE HEKOTOPBIM HC-
TOPUYECKHM AaCIEKTaM BO3HHKHOBEHHS CIEIHAIN3NPOBAHHBIX YUPEKACHHUI HCHONHEHUs HakasaHui. IIpo-
QHAJIM3UPOBAHBI JOKTPUHAIBHBIE MTOJXOABI POCCHHCKUX YUEHBIX K MOAPa3IeTIeHHIO UX HA BUIbI U IIPeI0XKe-
Ha aBTOPCKasi KJacCH(UKAIHs BOSHHO-TIeHNTeHnnapHbeIx yuapexaennii CIIA. OtaensHoe BHUMaHUE yaems-
ercsi ux nepcoHamy. OTMedaeTcs, 4TO BOCHHO-HCIIPABUTENIBHAS CIy)K0a OpraHH30BaHa B TPEXYPOBHEBYIO
CHCTEMY, OCOOHSIKOM OT KOTOPOH CTOAT 3apyOexHble 00beKThl. OuepueHbl IpoOIeMHbIE BOIPOCHI JTUIICHUS
BC CIIA nenuTeHunapHoit (GyHKIMH U eIHHOOOpA3Wsi MPAaBOBOTO PEryIHPOBAHHUS B Pa3lHYHBIX BHIAX
BOJICK.

Kniouesvie cnosa: HCIPABUTEIBHBIC YUPEKIACHNSA, BOCHHO-IICHUTEHIHApHAsA CUCTEMA, BOCHHO-YI'OJIOBHOC 3a-
KOHOAAT€CJIbCTBO CLHA, PEKUM HCIIOJIHECHUS HaKa3aHus, BUIABL HaKa3aHUU JUI1 BOCHHOCITYKalllnX.

OTHMOJIOTHYECKH CJIOBO «PEXKHM» IPOUCXOAUT OT (HPAHIYy3CKOTrO «régime» M JIATHHCKOTO <«regimen
[1; 172]. B HayKe yroJloBHO-HUCTIOJHUTEIBHOIO MPaBa PEXXKUM HaKa3aHUs B BUJIE JIMIIEHHST CBOOO/IBI OIpeieNisieT-
Csl KaK YCTaHOBJICHHAs 3aKOHO/IATETECTBOM COBOKYITHOCTD TPABHJI MIOBECHUS OCYKIEHHBIX (PEKUM OTOBIBAHUS
HaKa3aHus) ¥ MEPONPHATHH, KOTOPbIE OCYIIECTBILSIOTCSI OpraHaMK M YUPEKACHUSIMU MCIOIHEHHsT HaKa3aHU,
HAIpaBJICHHBIX Ha JIOCTIKEHUE TIeTiell Haka3aHui (PeKUM UCTIONHEHNS HakazaHui) [2; 199].

B CHIA BOEHHO-YTOJIOBHOE 3aKOHOAATEIHCTBO YACTUYHO KOAM(PHUITMPOBAHO, BKIIOYEHO B IPABOBYIO
CHUCTEMy TocyaapcTBa B Buie (elepalbHOro 3akoHa — EIWHOro Kojekca BOCHHOHM rocTummu 1951 .
(Uniform Code of military justice, nanee — EKBIO), npunsaroro Konrpeccom CIIA u BKIO4EHHOTO B Ka-
gectBe 10-ro paszmena B Cox 3akoHoB CIIA [3; 46]. HopMBI BOGHHO-TICHUTCHIIMAPHOTO XapaKTepa OTACIIb-
HO He T QepeHIINPOBaHEI, a MPEJICTABICHBI B PA3HBIX CTAThSIX 3TOT'0 MPABOBOTO UCTOYHUKA.

Kpome EKBIO CIIIA, npaBoBoe peryIupoBaHNE Ha3HAYEHUS U UCIIOJTHEHNS HAaKa3aHUMN, IPUMEHIEMBIX
K BOCHHOCITY>KaIlluM, BKJIIOUaeT B ceds «PykoBoacTBo i BoeHHBIX cynoB» (Manual for Courts-Martial), a
TaK)ke TI0/[3aKOHHBIE aKTHI BBICIIEro KoMannoBanus — [Ipe3unenrta, MuHHCTpa 000POHBI, MUHHCTPOB BUIOB
BoopyXEHHBIX CHIIL.

OcyIIeHHbIE BOGHHOCTY>KaIlle MOT'YT OTOBIBaTh HaKa3aHUE B BUC JIMILIEHUS CBOOObI KaK B BOCHHBIX
WCIIPABUTEIBHBIX YUPEKACHUAX, TaK U B (eepaTbHbIX TIOPbMaX, HAXOIAIINXCS B BeJeHNH MUHHCTEpCTBA
foctuiui. Bompoc o ToM, Kyza IMEHHO OHH OYIyT HAallpaBJICHBI, PEIIaeTCs B aAMUHUCTPATUBHOM TOPSIKE
[4; 66]. Ha mpakTHke moJaBisitoliee OOJBITMHCTBO OCYKIICHHBIX BOCHHOCIYXKAIIMX IMONAJaeT B BOCHHBIC
TIOPbMBI.

Brigenenue crienyanbHBIX YUpEXKISHUH MCIIONHEHUS Haka3zaHus s BoeHHocmyxammx B CHIA mpo-
n3onwio B XIX B. BooOie, MO>kHO cKa3aTh, 4TO IudepeHINPOBaHHbIA MOAX0 K Ha3HAYCHUIO HAaKa3aHUs
BOCHHOCTY KalIMM OBLI MPEJIOKEH elé 0THAMH-OCHOBATENISIMU B TaK Ha3biBaeMoM «bwuiuie o mpaBax», BHE-
céuroMm B Konrpecc CIIA B 1789 r. u parudunupoansom B 1791 r. B yactHOCTH, 00 0COOCHHOCTSX IIPH-
BJICUCHHUSI BOCHHOCITY)KAIIUX CYXOMYTHBIX WJIM BOEHHO-MOPCKHX CHJI TOBOPHT IATas momnpaBka KoHcTuty-
uuu CIIA [5].

Hcropudeckn ClI0XKUIOCHh TaK, YTO BOCHHAS YTOJIOBHO-HCIIOIHUTENbHAS CUCTEMA B 3HAYNTEILHONU Mepe
ONMpaJiach Ha TEJIECHbIE HAKa3aHWS WIHM aKThl IMyOJMYHOTO YHW)KEHHS, YTOOBI yAEpKaTh IPYTHX BOEHHO-
CIIy’KalllMX OT COBEPIICHUS MPECTYIJICHUH M MOANEp)KUBaTh CTPOTYI0 AMCUUILIMHY. HakazaHus mpencras-
JsUIH coOOM BBIYETHI U3 JACHEKHOTO COACP)KaHMS U Taiika, TeJeCHbIE HaKa3aHus, MOPKY, KIeHMeHHe, KHJe-
BaHHWE (TIPECTYITHUKOB MPHUBSI3BIBATIN K BEPEBKE, MPUKPEIUIEHHON K CyIHY, TPOTACKUBAJIH MO KUJIEM H TTO-
HUMaJIM BBEPX C MPOTHUBOIOJIOKHON CTOPOHBI, B PE3YJIbTATe YEro C HUX CAMPANach KOXa), JUIIEHHE CBOOO-
JIbl, OIMHOYHOE 3aKJII0UeHHEe «Ha XjieOe U BOAe» U CMEPTHYIO Ka3Hb. Takoi moAXo[ K HaKa3aHHIO OTpaxal
mpeobiagaomiee OTHOMICHNE dMOXHU K MPECTYIJICHUIO U Haka3aHuio. Eciu ObIJI0 HEOOX0IMMO 3aKITIOYeHHE,
OCYXIEHHBIE BOGHHOCTY’KAIl[e TIOMEIIAUCh B PA3INYHBIE TOCYJapPCTBEHHBIEC TIOPHMBI 1 BOCHHBIE OCTPOTH.
OcyxnéHHble BOCHHOCITY KaIUe, TPUTOBOPEHHBIE K JITUTEIBHBIM CPOKaM JIMIICHUS! CBOOOBI, KAK MPABUJIO,
COZIEPKAINCh B TOCYNApPCTBEHHBIX WJIM MECTHBIX TIOpbMax. BOEHHBIE OCTPOTH, KOTOpble OBUIH CPAaBHUMBI
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C TpaXIAHCKUMH TIOPbMaMH, ObUIM B TJIOXOM COCTOSHHM W MpeJHa3Havyaich Uil Kaphl, a He UIs peaOuiu-
Tammu [6; 1].

3aboTta 0 0€30MacHOCTH apECTOBAHHBIX BOSHHOCIYXKAIUX IMOCIE MX 3aKIFOYCHHS B TIOPHMBI IITATOB
MpUBETa BOCHHBIX K YUPEKACHUIO O(QHUIHMAIBHOM BOCHHOW CHCTEMBI HCIIPABUTENBHBIX yupexneHuid. Ha-
IpUMEp, H3HAYAITFHO TUIAHUPOBAIOCH, YTO OCTPOB AJTbKaTpac OyIeT apMercKol 000pOHUTEIILHON 6a30ii, HO
yxe B 1859 r. 11 BoeHHOCTYKaIX OBLIN 3aKJIFOUEHBI HAa €Tro raynTBaxrte. [pyrue BoeHHBIe 0a3bl Ha 3amaje
MOCHUTANIA CBOMX J€3€PTHPOB, OETJIeOB, BOPOB U MbSHUL B ANbKaTpac, KOTOPBIA ObLT Ooiee Oe30IacHbIM,
YeM WX TapHU30HHBIE BOEHHBIE TIOPHMBI. B 1861 r. Anbpkarpac opunuanbHO OBUT YUpe:KAEH KaK BOCHHAs
TIopeMa i Jlenmapramenta Tuxoro okeana BM® CIHIA [7; 122], a B 1907 r. peoprann3oBaH B mTpadHbe
kazapmel CIIA B TuxoMm okeane [6; 2].

B 1870 1., Bo BpeMsi yuacTusi B IIepBOH KOH(EpEeHIIMH AMEPUKAHCKOH acCOLUalUHU TIOpEM, Maiopy
Tomacy A.Bappy (cTaBiieMy U3BeCTHBIM B KauecTBe OCHOBaTess mTpadHbix kazapm CIIIA) mocTynuia uH-
dhopmarus 0 KECTOKOM 0OpaIieHUH ¢ BOGHHBIMH 3aKIIIOUEHHBIMU M OTCYTCTBHH €IMHOTO pekuMma [6; 2].

B 1871 r. BoeHHBIE 00paTWiIM BHUMaHKE Ha TIOJIOKEHHE BOCHHOCTYKAIIMX B IPAKIAHCKUX TIOPbMax U
OTPAaHWYCHHBIN apMEWCKHi KOHTPOJb HaJ 3aKIIOUEHHBIMH B TICHUTCHIIMAPHBIX YUYPEKJACHUAX IITaTa
[7; 122]. [TonnMasi, 4TO CoAep KaHHUE OCYKACHHBIX BOCHHOCIYKAIIMX B TIOPbMax IITaTa WK PeaepaabHbIX
TIOpbMax YK€ He ObUIO MpakTu4dHbIM, B 1873 1. KoHTpece caHKIMOHMpPOBall CO3/IaHue BOCHHOM TIOPHMBI IS
coJep)KaHUsl OCYXAEHHBIX BOCHHOCTY KALINX, IPUTOBOPEHHBIX K CPOKaM JIMIIEHHUS] CBOOOABI Oosiee 60 nHei
[6; 2]. B mae 1875 r. 6puia yupexxaena BoerHas TioppMma CIIIA B ®opt-JluBenyopte, mrat Kanzac. 1ot
00BEKT JIOJKEH OBUT CIYXKUTh B KAUECTBE BOCHHOM TIOPHMBI ISl OUIIEPOB U BOCHHOCTYKAIIHUX, OCYXKICH-
HBIX Ha JUINTENBHBIN CPOK 32 BOMHCKUE MpecTyIuieHus [7; 122].

B 1895 r. Boennas tioppma CIIIA Obuta mepeBeneHa B ynpabieHue JlemapraMeHTa IOCTHIIMHM U CTaja
MEPBBIM MIEHUTEHINAPHBIM YUpPEKICHUEM, KOTOPOE YIPaBIsIOCh (efepanbHBIM MPaBUTENLCTBOM. EE Bep-
HYJIU TIOJT KOHTPOJIb BOeHHBIX B 1906 1. [6; 2]. B 1915 1. B cooTBeTcTBHU ¢ MHUIMAaTHBOM KoHrpecca Ha3Ba-
Hue BoeHHo# TiopbMbl CIIA 6b110 3aMeHeHo Ha «mTpadubie kazapmbl CILIA» (USDB) [6; 2].

5 mrons 1968 r. Konrpece npuasn 3akon CIIA «OO0 opranm3aiuu MECT JIMIIIEHUS CBOOOBI U OTIpee-
JIEHUs peXUMa I JIHL, COBEPIIMBIIUX MpecTymieHus, npenycmorpennsie EKBIO» [8; 37, 38]. HacTosmmii
3aKOH YCTaHABIMBAeT €AMHYIO CUCTEMY OPTaHM3allM BOCHHBIX TIOPEM, LIETM W MPUHLUIBI UX AEATEIBHO-
CTH. YTIpaBJicHHEC BOCHHOMN TIOPEMHOM CHCTEMOM OCYIIECTBISETCS BOCHHBIMU BegoMcTBaMH [8; 36]. 3amada
00pa3oBaHMs BOCHHBIX MCIIPABUTEILHBIX YUPEKICHHUH, UX OpraHu3aIus U 00beJMHEHHAS CUCTEMA YIIpaBJie-
HUS BO3JIO’KEHBI HA HAYAIbHUKOB IITAa00B, B MOJYNHEHUH KOTOPBIX HAXOMSATCS T€ WM WHBIE KaTETOPHH BO-
enHociyxamux [8; 37, 38]. Ha ocHOBe 3akOHAa B BHIIaX BOOPY)KCHHBIX CHJI M3aHBI HHCTPYKITHH, TTOIPOOHO
perIaMeHTHPYIONINE BOMIPOCH! OTOBIBAHMS HAKa3aHUS 3aKIFOYCHHBIMH.

B HacTosamee Bpems 59 BoeHHO-TeHUTeHIMAapHBIX yupexaeHnid CIIA paccunrtansl Ha 3249 3akmto-
YEHHBIX BOCHHOCTYKAIIMX JIMOO JIMI, OCY:KAEHHBIX 32 MPECTYIUICHUS, CBSI3aHHBIE C HALlMOHAIBHOW 0€30-
MMacHOCTBIO, HO MOTYT BMECTHUTH A0 4166 3akmouéHHbIX. B Munuctepcrse 00oponsl CyxoIyTHBIE BOWCKa
YOPaBISAIOT 6 TIOPEMHBIMH YUPEKICHUSIMH, B KOTOPBIX OTOBIBACT CPOK caMoe OONBIIOE B MPOIEHTHOM CO-
OTHOUICHWH KOJMYECTBO OCYKIEHHBIX BOGHHOCTYKaIuX (mpuMepHo 41 %), B TO ke BpeMs B YUPEKICHHSAX,
MTO/IBEIOMCTBEHHBIX BoeHHO-MOpckoMy (hIoTy, HCIONHSAETCS HakazaHHe OTHOcuTenbHO 34 % oT obmero
YUCITa OCYXAEHHBIX BoeHHOCHYXamux. Kopmyc Mopckoii nexotsl CIIIA ympapiser 6 EHUTEHITHAPHBIMU
YUPEXKIECHUSIMU, B KOTOPBIX OTOBIBAaeT HakazaHue rnpumMepHo 20 % 3akiarou€HHBIX, U K BoeHHO-BO3MyIIHBIM
CHJIaM OTHOCHTCSI 36 BOCHHBIX TIOPEM, B KOTOPBIX OTOBIBAIOT CPOK MPUMEPHO 5 % 3aKII0OUEHHBIX BOSHHO-
cyxammux [7; 123].

Boennas ucnpaButensHas cucrema CLLIA nMeeT IByeANHYI0 MUCCHIO, KOTOpasl 3aKIIF0UaeTCsI B:

— COoZIep)KaHUU OCYXAEHHBIX BOCHHOCITYKAIINX;

— HCIIPaBUTENBHON paboTe ¢ OCYKAEHHBIMU BOSHHOCTYKAIIUMH.

Orta cucrtemMa paboTaeT Ha UCTIPABUTENBHOMN, a HE KapaTeslbHOU ocHOBe, B B 2002 T. aMepuKaHCKHE BO-
EHHBIC 3aHUMAJIA 5 MECTO ¢ KOHIIa 1Mo KoandecTBY ocykAEHHBIX B CIIIA, ¢ mokazareneM 170 oCyXaEHHBIX
Ha 100 TBICSY BOGHHOCTY AKX, B TO BPEMS KaK CpeHee KOJUIECTBO OCYKIEHHBIX B TOCYJapCTBE COCTaB-
qsto 701 mumo Ha 100 ThICSY KuTtenei [9].

Poccwuiickue yu€Hble-ipaBoOBebl, KOTOPBIE 3aHUMAJIMCh BOMPOCAMH HCCIIEAOBAHUS M KiacCH(UKAIUU BO-
SHHO-TICHUTEHITMApHEIX yupexaeHuii B CLLIA, kak mpaBwiio, BeIICILTIOT Tpy uxX Buma. Tak, I.M.Kydep, memut
BOCHHO-HCIIPABUTEINILHBIC 3aBEJCHHS Ha: 1) BOGHHBIC TIOPbMBI (HECKOJBKO AecsTKOB Ha Tepputopun CILIA u 3a
UX IpenefaMi, Ha BOSHHBIX 0a3zax); 2) IMCUMIIMHApHBIE KazapMbl (Ha Tepputopun Popr-JluBenyoprt, mrart
Kanzac); 3) ucnipaBuTen-HO-TIOATOTOBUTENBHBIH 1IeHTp (B DopT-Paiimm, mrrat Kanzac) [4; 68].
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B nenom nannas kiaaccudukanys sSBISETCS BEPHOH, C TEM JIHIIb YTOYHEHHEM, YTO HE BIIOJHE KOPPEKT-
HO TIpH TIEPEYNCICHUN BOCHHBIX YUPEKICHHUI MCIIOMHEHUS HaKa3aHWH Ha TIEPBOE MECTO CTAaBUTh BOCHHBIC
TIOPBMBI, @ JIUIIIb 3aT€M TaK Ha3bIBAEMbIE «IUCIUIUIMHAPHBIE Ka3apMbD», TTOCKOIBKY JOKTPHUHAIBHBIA U 3a-
KOHOZaTeNbHBINH noaxos! B crpaHax CHI cxonstcst Ha ToM, 4TOOBI IIepeueHb YroJOBHO-UCIPAaBUTEIBHBIX
3aBe/IeHUH JAaBaJiCsl OT YUPEKIEHHUS C HAaNOOIBITNM YPOBHEM 0€30IMaCHOCTH (CaMBbIM CTPOTHM PEXHMOM OT-
OBIBaHMS HaKa3aHWA) K YUPSKIACHUIO C HAUMEHBIINM JIN00 HA000pOT. MeTooorndeckas e HeTOUHOCTh
3aKIII0YaeTCsl B TOM, YTO TUCHUIUTMHApHBIE Ka3apMbl (anri. United States Disciplinary Barracks) siBisitorcst
€AMHCTBEHHBIM YUPEXJIECHUEM CTPOIOr'0 PEKHMa aMEPUKAHCKUX BOOPYKEHHBIX CHJI TS OCY)KJIEHHBIX BOCH-
HoCTyX)ammux-My>k4auH [10]. DTo cBoero poma BoeHHas TIOpbMa MaKCUMaJIBHOT'O YPOBHS Oe3omacHoCcTH. [Ipn
3TOM TaM OTOBIBAIOT Haka3aHWe O(HUIEPHI U JIUIA, OCYXIEHHBIE 33 MPECTYIUICHHUS MPOTHB HAIMOHATLHON
0€30IacHOCTH M Ha CPOKH, MPEBBILAIOIINE JeCITh JeT aumeHus cBodonst [10]. ITosTomy yTBepxkaeHue
I''".Kydepa o TOM, 9TO B AMCHUIUIMHAPHBIX Ka3apMaxX OTOBIBAIOT HAKa3aHHE B YCIOBHSIX CTPOTOr0 HAI30pa
BOCHHOCITYXAIIKe, OCYK/ICHHBIC K TIOPEMHOMY 3aKJIIOUCHHIO Ha CPOK HE MEHEe OJTHOTO rofa [4; 68], ciemy-
€T TaKkKe NpU3HATh TPEOYIOIUM YTOUHEHHS.

T.K.BenameHnko Takxe BBIIEISET TPH BHIAa BOCHHO-TICHUTEHIIMAPHBIX YUPEKACHUH, 000CHOBaHHO TO-
CTaBHB Ha IIEPBOE MECTO KPYIMHEUIITYIO TIOPEMY BOOPY>KEHHBIX CHJI, KOTOpas HaXoAuTcs B rapHnzoHe dopr-
Jlusenyopr, mrat Kanzac. Jlanee oH BblnenseT «IMCUHUILIMHAPHBIE OapaKm» U «UCTIPaBUTEIbHBIEC LICHTPHD)
[11;21]. B oTOif cBSA3M cieqyeT OTMETUTh, YTO KpyINHEHIas ToppMa BOOPYXEHHBIX cuil B Popr-
JIuBeHyOpTE M €CTh «INCHUIUIMHAPHBIE Oapaku», 0 4€M MBI YK€ TOBOPHIIH BhIIIe. B TO ke BpeMs MOIeKUT
YTOYHEHHIO CaM TEPMHUH «HCIIPABUTEIBbHBIE IEHTPBI», TIOCKOJIBKY OH MOXET acCCOIMHPOBATHCS C APYTHUMHU
IpaXJaHCKUMH yrOJOBHO-MCIIPABUTEILHBIMU yupexkaeHusMU. Ho B menom gaHHas aBTOpcKas Kiaccupuka-
IIMSI COOTHOCHUTCS C IPEIBIAYIIEH U MOXKET MOCITYKUTh (YHIAMEHTOM JUISl JATbHEHIIINX MCCIIeT0OBaHHIHA.

He niperenyst Ha eIMHOBEPHYIO KITACCH(UKAIINIO, MBI CKIIOHHBI BBIZICTISITh YEThIPE BU/Ia BOCHHO-TICHU-
TeHIMapHbIX yupexaeanid CLIA: 1) mrpadHble Ka3apMbl; 2) BOSHHbBIE TIOPbMBIL; 3) Opuru u 4) BOGHHBIE HC-
MIPaBUTEIBHO-TIOAT OTOBUTENBHBIE LIEHTPBI.

Irpadusie kazapmer CHIA sSBISIOTCS BOSHHBIM HCTPABUTENBHBIM YUPEXKACHUEM, KOTOPOE PacIioo-
xkeHo B dopt-JluBenyopte, mynkre CyxomyTHbix Boiick Coenunénnbix llltatoB B Kanzace [10]. 910 ogHa
13 TpEX OCHOBHBIX TIOPEM, MOCTPOEHHBIX Ha Tepputopuu doprt-JIuBeHyopTa, OCTambHbBIE — 3TO JIMBEHY-
oprckue denepanpabie yupexxaenus CIIIA, koTopble HaxoaaTcs B 6 KM K 10Ty, a Takke CpenHesanagHoe
BOEHHOE OOBEIMHEHHOE PETHOHAJIHHOE HCIIPABUTEIBHOE YUPEXKIEHHE, KOTOpPOe OTKPBUIOCH 5 OKTAOpA
2010 . [12]. OHO nogunHsAeTcsa UcnpaBurensHOMYy KoMaHnoBaHHIO B CyxomyTHBIX Boiickax CoeTMHEHHBIX
IlITaToB, 1 ero HaYATBPHUK OOBIYHO MMeET 3BaHUE NojkoBHUKA. [IITpadusie kazapmer CILIA SBISIOTCS €IWH-
CTBEHHBIM YYPEXKICHHEM CTPOTOr0 PeKUMa aMEPHKAHCKUX BOOPYXEHHBIX CHII, M1 B HEM COIEPKATCS MYK-
YHHBI-BOEHHOCIYXAaIllHe, KOTOPbIE OCYXkIE€HBl BOSHHBIM cyZioM 3a HapymeHnue EKBIO [13].

OTMeTHM, 4TO B pa3sHbIX UCTOYHHMKAX YKA3bIBAIOTCS Pa3iUYHble MUHUMAaJIbHBIE CPOKH HaKa3aHWs, IIPH
KOTOPBIX OCYK/IEHHBIE BOCHHOCITY)KAIl[UEe HATPABJISIOTCS A OTOBIBAaHHS HaKa3aHUs B IITpadHbIe Ka3apMbl.
Hampumep, kak MBI yxxe obOpamanu BauManne, [ .M. Kydep yka3siBaeT Ha OAWH TOJ HakazaHusi. B apyrmx
HMCTOYHUKAX 0003HAYarT CPOK B mATh [14], cemb [7; 122] u mecsats net [15]. [IpaBunbHBIM cremyeT mpu-
3HATh MOCIECAHNUN BapuaHT. BoeHHOCTyXamue, oCyXIEHHBIE Cy/IOM K JUIICHUIO CBOOOIBI HAa CPOK MEHee
NIECSITH JIET, HAIIPABIIAIOTCA B YUPEXKIECHUS ¢ MEHee )KECTKUM PEeXUMOM CoAep)kaHus, Takue kak CpemHesa-
nagHoe o0beIMHEHHOE PErHOHAIBLHOE MCIIPABUTENBFHOE YUpEeKIeHNE Win BoeHHo-Mopckas o0bennHEHHAs
TioppMa CHIA B Unsnuke, mrat Bupmkunus.

HemssMu mTpadHBIX KazapM SIBISIOTCS: 3aKIFOUYEHHE OCYKAEHHBIX BoeHHOoCHy)ammx CIIIA, koTopeiM
BOCHHBIM CYZOM Ha3Hau€HO HAaKa3aHUE B BUJE JIMIICHHUsS CBOOOIBI HAa AJTUTEIBbHBIE CPOKH; MPOBEICHHUE HC-
MPaBUTENBHBIX TPOTPaMM IJIsl MOAJCPKaHUsI BOGHHOTO MOPSAKa U JUCHUIUIMHBI, & TAKXKE CHIKCHUS pelr-
TUBHOCTH TPECTYIUIEHUH TOcie 0CBOOOXKIEHUs; obecriedeHrne 00eBOi TOTOBHOCTH, TPEHHUPOBKU M TIOATO-
TOBKH COJIJIAT, TOTOBBIX IT0 TPUKAa3y MEPearCIOUPOBATHCS B JIO0YIO0 TOUKY MHUpa M MPUHATH y4acTHE B BO-
SHHOU orepanuu B 60eBoii o0cTaHoBKe [7; 122].

ITo cocrostamio Ha 2012 T. U3 BCeX 3aKIIOYEHHBIX, OTOBIBAIOININX HAKA3aHHWE B MTPA(QHBIX KazapMmax,
9 HaxomIATCS B KaMepe CMEPTHUKOB (XOTS IMOCNEMHSS Ka3Hb Obuia mpoBemena 13 ampens 1961 r. [13]) u
10 oTOBIBalOT OKU3HEHHOE 3aKIIIOYCHHE O€3 MmpaBa Ha JOCpoyHOe ocBoOoknenue [7; 122]. Ilpu sTom sn-
MUT yupexaeHus coctanuser S00 mu.

Ilepconan mo ucmnpaBiIeHHI0 Ha 00BEKTE — 3TO CIENUATHCTHI 1O UcTpaBieHnto B CyXOIMyTHBIX BOH-
CKax, MOATOTOBJIEHHbIE B IIKoJie BoeHHOH nomumuu CyxonyTHbeiX Bock CIHIA, pacnonoxkenHoi B ®opt-
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Jleonapa Byn, mrar Muccypu, a Takke MEepcoHal IO HchpaBiieHHI0O B MopckoMm ¢uore m Boenno-
BO3YUTHBIX CHJIaX.

Hauwnnas ¢ 1988 r. mrpadHbie Ka3apMbl MTOCTOSHHO aKKPEAUTHPYIOTCS aMEPHUKAHCKON HCIIPABUTEIIb-
Hoit accormaneit (ACA). B 2012 1. o0bexT momyunn pedturr 100 % u omoOpeHne oneHuBarone KOMHUC-
cur. TpHu HE3aBUCHUMBIX JKCIIEpTa MOCETHIIH TIOPHMY, YTOOBI MIPOBEPUTH HA COOTBETCTBHE Oonee wem 500
CTaHJapTaM, B TOM YHCJIE CITy>KOY IMCUXHYECKOTO 3/I0POBbSI, BOIIPOCHI 0€30MaCHOCTH U APYTHE aCTeKTHI, Ka-
carolmecs TYMaHHOTO OTHOIIEHUS K ocyXAEHHBIM. llITpadHble Ka3apMbl MOMYYMIN BBICIIHE OICHKU II0
BCEM CTaHJapTaM, HECMOTPS Ha TO, YTO YacTh MX IMEepcoHaNa OblUla OTHpaBicHa B Mpak s KOHTPOIIS Tpo-
1ecca NCTIOJIHGHNS U OTOBIBAHUS HaKa3aHUH OCYKIEHHBIMU BOCHHOCTYKaITuMu [16].

IItpadubie kazapmel CIIA B qaHHBI MOMEHT YKOMILIEKTOBAHBI COTPYAHUKAMHU 15 OpuTambl BOSHHOM
MOJIUIUH. BOJBIIMHCTBO BOGHHOCTYXAIUX UMEIOT BOSHHO-YUYETHYIO CIIelUabHOCTh 3 1E (cnenmanuctel mo
ncnpasneHnio). Orn nogunHA0TCA VcnpaButensHoMy KoMaHAOBaHWIO B CyXOITyTHBIX BOWCKax, KOTOpOE
oo yupexxaeno B 2007 r. B Bammarrone (okpyr KomymOus) mon pyKoBOJCTBOM HadalbHHUKA BOCHHOM
noauiuu [17].

B ato0i1 cBsi3u cnenyet cka3aTh, uto emé B 1970 r. Munuctp 000poHs! yupenun Komurer s nmposese-
HUSl BCECTOPOHHETO aHaJIM3a U OIIEHKH TIOPEM W MPAKTUKW NMPUMEHEHUs HaKa3aHui B BOOpyXEHHBIX cHiax
CIIA. lecTts mpodeccroHaIoB M0 KOHTPOJTIO 3a COOIOICHUEM 3aKOHOB U YTOJIOBHO-HCIIOJIHUTEIIBHOM CHC-
TeMoit co Bcex Coenuuénnbix llltaToB yuyacTBoBaiu B 3TOM (hyHIaMEHTAILHOM HccienoBannu. OHO MpuBe-
JI0 K IBYM OCHOBHBIM BbIBOJaM. OIHMH M3 HUX 3aKIIIOYAJICS B TOM, YTO Ha COOJIOICHNE PEXUMa B BOSHHBIX
TIOpbMaxX HETaTUBHO BIMSUTH CEPHhE3HBIE YIMYIIEHHS B TIOATOTOBKE M OMBITE KaJIPOB, IIOCKOJIBKY MHOTO TIep-
CoHaja OBLJIO OTIIPABJICHO HAa CITy’)KOy B YUPEKICHHS HA BPEMEHHOW OCHOBE, a TaKkKe HE OBUIO BOCHHO-
YUYETHON CHENUATIbHOCTU ISl CIEIMAIMCTOB IO HWCIpaBlIeHUI0. BTOpoil BBIBOJ 3akiouyajci B TOM, YTO
OYeHb MaJIO TPAKIAHCKUX JIMIl OBUIO 3a/IEHCTBOBAHO B TaKWX 00JACTSX, Kak 0Opa3oBaHHe, COLMANIbHAS pa-
00Ta ¥ KOHCYJbTHUPOBAHHE B YUPEKICHHUIX BTOPOTO U TPEThEro ypoBHEH. B pesynbTare sTOrO MCCienoBa-
Huss KoMuTer cocTaBwil TpUANATh ISATh PEKOMEHIAIMM, KOTOPHIE OCHOBBIBAIOTCS Ha IICHTPAIU30BAaHHOM
YIpaBIeHUH YUPEXKACHUSIMU U MOJTOTOBKE KaJpOB. B 4aCTHOCTH, OH peKOMEHI0BaII, YTOOBI IEPCOHA, Ha-
3HAYCHHBIN Ha CITyk0y B TIOpbMax, ObLT HAJICKAIIUM 00pa3oM 00yUeH, MOTYyYHIT JOCTATOYHBIN OIBIT U OBLI
JIOCTATOYHO 3pEbIM I paboThl ¢ 3aKimou€HHBIMU. OH TakKe PEKOMEHIIOBAJ, YTOOBI TPaXKIaHCKUE JIHIIA
3aJIeHiCTBOBAJIMCH B YIPABJICHHH TIOpPbMaMHU JJisi oOecrieueHnst OoJbIiell cTabMIBHOCTH B paboTe yupexiie-
Hui [18; 1].

3penocTh, aHATUTUYHOCTD, PEIIUTEILHOCTh, HAOMIOIATEILHOCTh — HEOOXOIUMBIC YePTHI IS CONJAT,
KOTOpBIC HECYT OXpaHHYyI0 cIIy’k0y B mTpadusx kazapmax CIIIA. Opyxue He pa3pemieHo B TIOPEMHBIX CTe-
HaX — OXPaHHHUKH MOTYT MCIOJIB30BaTh CBOW pa3yM M IpHUEMbI caMO000pOHEI. Bee conarsl, Ha3HAaYeHHBIS
B mrpadubie kazapmbel CIHIA, mpoXoasaT JOMOTHUTENBLHYO MOITOTOBKY, PEXk/Ie YeM OpaTh Ha ce0sl OTBET-
CTBEHHOCTH M0 KOHTpoto. Cpeu KypcoB, KOTOPEIE OHU M3Y4aloT, €CTh METOJIMKA HAOIIOICHUS 32 MOBE/Ie-
HHEM OCYKIEHHBIX, KOTOPOE MOXKET YKa3bIBaTh HA MOTEHITHANBHBIC TIpoOIeMsl [13].

CrenmanucTsl TI0 UCIIPABIEHUIO TOJDKHBI 3HATh, KaK Pa3pelInTh JI00YI0 CIPOBOLMPOBAHHYIO CHUTYya-
U0, HE3aBUCUMO OT TOT'0, HAIIPaBJIeHA JIU OHA Ha COTPYIHUKOB WIX Ha IPYToro ocyxaA¢HHOr0. becens! mpu
MaKCHUMaJIbHOM peXuMe 0e30MacHOCTH He BCerAa SBIAIOTCA MPSMBIMUA. UTOOBI BBIIBUTH HACTPOCHHUS ITHX
OCY)XIIEHHBIX, OXPAaHHUKH OOBIYHO 33JaI0T BOIPOCHI, MPEATIONATAOIINe OTKPBITHIE OTBETHI, YHTAIOT S3bIK
Teja, a MHOTJAa M PACIIU(POBBIBAIOT KPACOYHBIE MeTa(Ophl, KOTOPBIE MCIIONIB3YIOT OCYKIAEHHBIE. YenoBeK,
JIUIIEHHBIA CBOOOMBI, He Oy/leT JCHCTBOBATh TaK Ke, KaK YeJOBEK Ha cBOOOae. EcTh HeOONbINEe HIOAHCHI,
KOTOpBIE CIIEIUANHCTHI 10 NCIIPABICHHUIO BEISBISIIOT B MTOBEICHNH U, B KOHIIE KOHIIOB, 00ECTIeYuBaIOT 6e30-
MACHYIO Cpeay sl BceX. B To e BpeMs OXpaHHUKH HE 3aMEHSIOT 3KCIEPTOB-TICUXUATPOB. OHH JTOCTATOYHO
HaOJII0JaTeNLHBI, YTOOBI MMPEIOCTABUTH JCTAIBHYIO HHPOPMAIIHIO CIICIUATUCTaM B 00JaCTH TICUXUYECKOTO
3I0pOBBSI, KOTOPBIE HAXOIATCS HA MECTe, M, B CBOIO O4Yepeb, MOTYT MTOMOYb NICUXUIECKH OOIHHBIM 3aKITIO-
g€aaeM [ 13].

CrenyronyM BHIOM BOCHHO-TICHUTCHIIMAPHBIX YUPEKICHUHN SBISETCS BOSHHAs TropbMa. Ecim ocyx-
NEHHBIE BOGHHOCTYXXAIMe-MY)KUYMHBI K JUIUTEIHHBIM CPOKaM JIUIIEHUS CBOOOIBI OTOBIBAIOT HaKa3aHHWE B
mTpadHBIX KazapMax, To Mo pemennio MuaucTepctBa o0oponsl CIIA ¢ 1999 r. Bce BOGHHOCHTyXAaIIIHe-
KEHLIUHBI coniepxarcs B BoeHHO-MOpckoit 00beanHEHHOI TIoppMe B Mupamape [7; 122], BoeHHO-MOPCKOM
OKpyTe C OOIIEBOMCKOBEIM COCTaBOM, KOTOPBIM COCTOUT M3 MOPSKOB, JIETYMKOB, MOPCKUX TIEXOTHHIICB U
conmat. Pacronoxena TioppMa Ha ABHAIIMOHHOM 0a3ze mMopckoi mexoTsl BOMM3u Can-Jluero, mrat Kamum-
¢dopHus [15], ¢ moaBenoOMCTBeHHOCTRIO McnpaBuTenbHOMY KOMaHAOBaHUIO BOeHHO-MOpCKUX cuin B Mu-
nuHarToHe (irtat Tennecn). JIMMuUT 3TOTO YupekaeHus cocrasisier 372 numa [15].
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AHaJIOTOM BOEHHOH TIOPBMBI, B KOTOPOH OTOBIBAIOT Haka3zaHWE BOCHHOCITYXAaIlHe apMHH M BOCHHO-
BO3IYUTHBIX CHJI, SIBJsieTcs Opur. B Opure MCTIONHAIOT HaKa3aHHE OTHOCHUTENFHO BOEHHOCTYXAIUX BOCHHO-
MOPCKHX ¥ MOPCKHX CHIJI.

Takum o006pazom, Opur — 3T0 BoeHHast TiopbMa Ha Oopty cyaHa BMC CIIIA wunu GeperoBoii oxpaHsl,
00 Ha aMEepPUKAHCKOW BOEHHO-MOPCKOH 0a3e, miu 0a3ze MOPCKOU MEXOThl. TepMUH BO3HUK HCTOPHYCCKH,
MTOCKOJIBKY B KadecTBE TIOPEMHBIX KOpabiiell MCIONb30Bal ABYXOMOPHBIE BETPOBBIE KOPaliH, KOTOPHIE H
HasbIBANIKCH Opuramu [15].

B 1968 r. B @opt-Paiinu, wratr Kanzac, 01 co3nan LleHTp ¢ cucTeMoi HCIIPaBUTENBHOTO OOYUEHHS
apmun CIIIA. OTo cramo orBeToM Ha TpeOOBaHHME OOIIECTBEHHOCTH B cepeauHe 1960-X IT. OTHOCHUTEIIBHO
TOTO, 4TO OOIIECTBO JOJDKHO MBITAThCA peabUINTHPOBATH MPECTYITHUKOB B MECTaxX JIUIIEHUS CBOOOBI, a He
MPOCTO JUIIATh cBOOOBI. Ero menpio ObIIO BO3BpallleHHE OCYKAEHHBIX BOCHHOCTY)KAIIMX K HCIOIHEHUIO
00513aHHOCTEH C yIy4IIEeHHBIMA Ka4eCTBAMU M MOTHBAIIMEH TTOCPEICTBOM MHTEHCHBHOTO O0y4YEeHHUs, Ha/I30-
pa ¥ ucrpaBuTenbHOU padoTel. OH OBUT ONpenenéH Kak MmepBbid OyTKaMmIl («boot campy), WM mporpaMmma
«KPaTKOCPOYHOTO JUIIECHUsI cCBOOOIB» [9].

TropbMa ¢ cUCTEMOW HCIPaBUTEIBHOTO 00y4yeHHs1 Oblja CO3[JaHa B OTBET Ha BCE yBEIMUYUBAIOILEECS
YUCIIO TIPABOHAPYIIUTEICH W BHICOKHH YPOBEHH 0e3pabOoTHIIBI (CYIIECTBOBAJIa HEXBaTKa pabodeil CHIIBI B
CBs3HM ¢ BOitHOHM Bo BretHame) [19; 11]. B To BpeMsl mMpoKo NMPUMEHATIOCH B KaUECTBE HaKa3aHUs TaK Ha3bl-
BaeMoOe «yBOJIbHEHHE C TI030poM». VI3rHAHHBINA BOCHHOCITY>KAIIWH JTUIIANICS BCEX JIBIOT M IPEUMYLICCTB BbI-
CIIyTH, a TaKXKe MEHCHU, €CIIA OHA OblIa eMy MoJIoKeHa. Takux oCyXIEHHBIX B JabHEHIIIEM MOTIIH HE B3STh
Ha paboTy, TIOCKOIBKY Ka)JIOMy BOCHHOCITYKAIIEeMy IO 3aBEPIICHUU CIYKObI BBIIABaJIOCh YIOCTOBEPCHUE
(cepTudukar) ¢ oTMeTKOM 0 npuunHe yBoibHeHus [20; 62]. Takum obpa3om, nomemienue B LleHTp ¢ cucre-
Mo# ucnpaBuTebHOro o0yaenust apmun CILIA ObuTO [T BOSHHOCITYKAIIETo 0ojiee IPUEeMIIEMbIM BapHaH-
TOM, YeM «yBOJbHEHHUE ¢ 1mo30poM». C OIHOW CTOPOHBI, OTOBIBAHWE HaKa3zaHHs B OyTKamIle MOJBEPraio
MpaBOHAPYIINUTENEH PU3MUECKUM U IICUXUIECKUM (PaKTopaM CTpecca, KOTOPhIe BKIIOYATIH: MapIIi, METObI
«KHYTa U TPSHUKAY», TIOJICBbIC YUCHHUS, JIIMTEIbHbIC HAOMIOACHHUS U OICHKU O0IIei paboThl, a TaKkkKe TPyII-
MMOBOM PHUCK, BCE C aKIIEHTOM Ha kECTKue TpeOoBaHus BhimoaHeHUS [9]. C npyroii CTOPOHBI, MOCHIE OTOBITHS
CpOKa HaKa3aHUsl BOGHHOCIY AU MOT BEPHYTHCS AJIsl MPOXOXKICHUSI BOGHHON CITY>KOBI JINOO TPYA0yCTpO-
WUTHCS HA HOPMAIBHYIO pabOTy, MOCKOJIbKY MH(OPMAINUS O HaKa3aHUSAX, HE CBA3aHHBIX C YBOJIBHCHUEM W3
Boopyxénnsix cun CIIA, nmena orpaHudeHHbIN 1ocTyIl. Jla u cam paboromarens He OBUT 3aMHTEPECOBaH
«BBIUCKMBATHY» TAKOTO pojia MH(POPMAIIHIO, TIOCKOJIbKY BHYIIUTENbHAS YacTb TPYJOCIIOCOOHOTO MY>KCKOTO
HACEJICHUS OTIIPABIISIACh HA (PPOHT.

Ha mpoTsykeHnn BOCHMHHEIENBHOM MPOrpaMMBbl CEP)KaHTBI-MHCTPYKTOPHI CTPOEBOW MOATOTOBKH H
CIICITHAIMCTHI TI0 HCTIPABJICHUIO KOHTPOIMPOBAIN HHANBUAYAIBHBIN TIporpecc [19; 12].

Yro KacaeTcs HETMOCPEICTBEHHO PEKMMa UCTIONHEHHS HaKa3aHHs, TO B IIEPBYIO OYepeab CIEAYyeT OTMe-
TUTbh, YTO CETOTHS BOCHHO-HCIIPAaBUTENbHAs CIyk0a OpraHu30BaHa B TPEXYPOBHEBYIO CUCTEMY, COCTOSALIYIO
n3 59 00BEKTOB, MpeNHA3HAYCHHBIX I COJIEPYKAHMS 3aKIIOYEHHBIX HA OCHOBAaHWHU CPOKa HaKa3aHUS, reo-
rpadUUecKoro MOJIOKEHHsI U iporpaMM peabmnTanui. OOIIEeH 1eNbIo SBISETCS HCTPABICHUE OCYKIEHHBIX
BOCHHOCTYKAIINX, YTOObI OHM YCHEIIHO OBUIN MOATOTOBJICHBI K BO3BPALICHUIO HA JACHCTBUTEIBHYIO BOCH-
HYI0 CITy’KOy WJIM B Tpaxkaanckoe obmiecTBo [6; 1]. PykoBoaCcTBO BOGHHOM yrOJIOBHO-HCTIOTHUTEIBHON CHC-
TeMbl (WM Tak Ha3siBacMBId «COBET 10 WCIpaBicHUIO») mpu MunmcTepcTBe 000opoHsl CIIIA cocTout u3
KOMaHIUPOB MO HCIPABICHUIO KAXKIO0ro BuAa BoopykEHHBIX cui U mpeacenaTencii COOTBETCTBYIOIUX KO-
MHCCHH TI0 BOIPOCaM aleJUIHOHHOTO MEPECMOTpPa YTOJIOBHBIX JIeJl B OCBOOOKACHUIO OCYKIEHHBIX BOCH-
HOCITyXaIux, obecrieunBaeT KOHTPOJb W YIpaBJICHHE BUAaMH Boopyk€HHBIX cwil. Kaxmaeri mrabd BHma
BOICK pa3zpalaTbIBacT MOJUTUKY B cepe NCIONHEHHU HaKa3aHWi U OI0JDKETHI, a Takke oOecrieunBaeT Hajl-
30p 3a yUpEXKIECHUSAMH, KOTOPBIMU OHH YIIPaBIAOT [6; 1].

[Irpadubie kazapmel CILIA B ®opT-JInBeHyOpTE ABIAIOTCS SIUHCTBEHHBIM YUIPEIKICHUEM TPETHLETO U
€aMoro BBICOKOTO YPOBHSI BOGHHOH yTOJIOBHO-HCIIONIHUTENBHON CHCTEMBI, a TaK)K€ €AMHCTBEHHBIM OOBEK-
TOM CTPOTOro pexknma MuHHCTEpCTBa 000pOHEI [6; 2]. XKu3Hb oCy)AEHHBIX (OPMUPYETCS 1O CTEIECHHU pe-
KUMHOTO KOHTPOJISl, HEOOXOMMOTO JUISI MUHUMH3AIUK pUcKa. B mTpadHbIX KazapMax pa3iuyaroT 5 BUIOB
peXuMa: yIydIieHHBIC YCIOBUS, 00NN PeKuM, 00U BHYTPEHHUH PEKUM, CPEIHUN 1 cTporuid [13].

tpadHoit M30IATOp MpenHa3sHaYeH A1 OCYKAEHHBIX BOCHHOCHTYKAINX, COBEPIINBLINX HAPYIICHUS
Y OTHPAaBJICHHBIX JJIs1 OTObIBaHMS B3bICKaHU. OCyxa¢HHBIC MOTYT OBITH H30aupoBanbl B [IIN30 Ha npoTs-
JKeHnW 23 dacoB B CyTKH. Ena momaércs depes y3kue e, 1 MaJICHbKUNA TTPOEM BO3JI€ TTOTHOXKbS IBEpeH
MO3BOJISIET OXpPaHHUKAM (CHEIHATNCTaM 110 UCTIPABICHHUIO) CKOBBIBATH IIMKOJIOTKH OCYKIEHHBIX MEpes BbI-
BOJIOM HMX B 0aHIO WM Ha CBEXXWH Bo3ayx. Kaxkaplil pa3, koraa Takoi oCy>KAEHHBIN nepeMenaercs, 2 uin 3
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COTpYIHHKa COMPOBOXKAAIOT ero. CrenuaaicTsl 0 HCHPABICHUIO, HA caMoM Jejie, Ooiblie o0marTes ¢
3aKJIIOUYEHHBIMU CTPOTOTO PEKHMA, YEM C TEMH, KTO IPEACTABISAET MEHBIIIHA PHCK.

Hemuoro 6oipire cBOOOIBI MPEAOCTABIAETCS 3aKITIOUYEHHBIM, KOTOpPHIE HCTIONHSIOT BCE PEXMMHEIC
TpeboBaHus. OHU MOTYT CMOTPETH TEJIEBU30p U MOJyYaTh MHILY, KOTOpas MoAaércsl ¢ TEIESKKH B 00meM
OT/IEJICHNH, a HE Ha MOJHOCE B 3aMKHYTHIX kKaMmepax. HecMOTpsi Ha MepCHEeKTHBBI CMSATUYEHUS YCIOBHUU CO-
JepKaHus 3a MPUMEPHOE TOBEJCHNE, HEKOTOPhIE 3aKIIOYEHHBIE OCTAIOTCS Ha CTPOTOM PEeKMME Ha TPOTH-
eHnu Oonblneil yacTu npeOpiBaHus B IITpadHBIX Kazapmax [13].

Lenblo mepcoHana, KoTopasi KacaeTcsl BCeX OCY:KIEHHBIX, ABISETCS COLMalbHAs peaduauTanus. Yda-
CTKH C YJIYYIIEHHBIMU YCIIOBHSIMH U OOIIETO peXMMa COAEPKaT OONBIINE OTKPBITHIE TEPPUTOPHH, TIIE 3a-
KITIOYEHHBIE MOTYT MPOBOJMUTH CBOOOJHOE BpeMs. Ho kamepsl HaOMOeHNsT GUKCHPYIOT KaXJ0e JeicTBre
BO BCEX KaMepax W yriax mrpadHbIx kazapm [13].

Jlumenne cBoOOMBI B IITPAQHBIX KazapMax He SIBISETCS MOKU3HEHHBIM JJIsi OOJIBITHHCTBA 3aKITI0YEH-
HBIX BOGHHOCTYXammx. OTCUNTHIBast JHU U TOJABI 0 OCBOOOXKACHUA, OCYKIEHHBIE MOTYT MTPHHUMATh yda-
ctue B 13 mporpaMmax peaOHINTAIH, KOTOPbIE COCPEIOTOUCHBI Ha HHANBUAYAJILHOM UCTIpaBlieHHH. BoeH-
HOCY)Xalllue TaKKe MOT'YT UMETh JOCTYI K TPaJAWLMOHHBIM 00pa30BaTeNbHBIM MPOrpaMMaM M KypcaM 10
pa3IMYHBIM cHenHragbHOCTAM. [IporpaMMbl HacTaBHHYECTBA BKIIIOYAIOT MJIOTHUYECTBO, ACHTAIHHOE acCH-
CTHpOBaHMe, Tpaduyeckuil nu3aiiH, TpadapeTHyIO MevaTh U CBapKy. Takke UMEIOTCS KypChl IO BBIIIUBKE,
TEKCTHILHOMY peMOHTY, Tpaduke. Kpome Toro, mrar Kanzac mpemiaraet nuieH3npoBaHUE B MApUKMaxep-
CKOM JIeJie, U HEKOTOPhIe paOOTHI TIO3BOJIIOT 3apadaTeiBaTh OCYKAEHHBIM 0T 14 10 80 menToB B ac [13].

Bropoit ypoBeHb SBISIETCS CPeIHUM ypOBHEM, KOTOPBIA NMpEIHA3HA4YEeH JJIS CIEICTBEHHO-apECTOBAH-
HBIX U OCY)KIEHHBIX BOCHHOCIY)KAIIHX, NPUTOBOPEHHBIX K CPOKaM 10 AecATH JeT. bompmmHCTBO (65 %)
BOCHHBIX 3aKITIOYEHHBIX COJEPIKATCS B YIPEKACHIUSIX BTOPOTO YPOBHSA [6; 2].

B aTux yupexxmeHusx TOCTYNHBI 00pa3oBaTeNbHbIE, MPO(hecCHOHATIbHBIE MPOTPAMMBI M MPOTPAMMBI
JICYCHUS TICUXUUYECKUX paccTpoiicts [18; 1]. Kpome Toro, HekoTOphIe 00BEKTHI, Takue Kak BoeHHO-MOpCcKast
o0benuHEHHast TIoppMa Mupamap B Can-/luero m BoeHHo-mopckas oObeanHEHHAs TOpbMa YapiibCTOH
B lOxHoit Kaponune, nMeroT criennann3upoBaHHBIE MPOTPaMMBI peaOIMIINTAIIMA JIUI, COBEPIINBIINX Ipe-
CTYIUICHHS Ha CeKcyalbHOM mouBe. CyXOIyTHBIE BOMCKa YMPaBISIOT TPEMS OOBEKTaMH BTOPOTO YPOBHS,
KOTOPBIC SKBHBAJICHTHBI PErHOHATBHBIM HUCIIPABUTENIBHBIM yupexkIeHusIM, Kopyc MOpCKoOH MeXOThl yIpas-
JseT TpeMs TiopbMamu, U BoenHo-mopckoit ot CIIIA — Tpems BOCHHBIMH TIOPhbMaMH BTOPOTO YPOB-
HA [6; 2].

C 1999 r. BoenHo-mopckasi 00benuHEHHAs TIOpbMa MupaMap Oblila peopraHH30BaHa B yUPEKICHUS
TPETHETO YPOBHS IS OCYXAEHHBIX XEHIIWH-BOSHHOCTYXAIIUX B IENAX ONTUMHU3AIUHN PeadMINTAINA U
00BETMHEHUST TIOPEMHBIX MOITHOCTEH Pa3IMYHBIX BHIOB BOOPYXKEHHBIX CHII. BOSHHO-BO3IYIIIHBIC CHUIIBI HE
YIOPaBISIOT YUPEKAESHUSIMA BTOPOTO YPOBHSI, TTIO3TOMY OOJIBIIMHCTBO X 3aKIIOUEHHBIX COJEPKATCS B IBYX
BOCHHO-MOPCKHX 00BEIUHEHHBIX TIOpbMax. Yupexnenus CyxonmyTHBIX BOMCK W Kopiryca MOpCKoii meXoTsl
CIIA yKOMIUIEKTOBaHBI O(HIIEpaMH HUCIPABUTENBHBIX YUPEXKIEHUH, HAPALY C BOEHHBIM M TPAXKTAHCKUM
TIEPCOHAJIOM C MEIUIIMHCKUMH, PEITUTHO3HBIMU U IPYTUMH CIISITHAIBHOCTIMH [6; 2].

Ha ob6wexTax Boenno-mopckoro ¢iora OXpaHHHKH NPEACTABISIOT COOOW BOEHHOCHyxamux BMO
CIIIA, cocTosmux Ha AEHCTBUTEIHLHON CITy)kOe Ha CyIle, KOTOPhIC HE SBISIOTCS O(HIIepaMy UCTIPABUTEIhb-
HBIX YUPEXKACHUH, HO KOTOPBIE MPOILTH 0a30BbIM KypC IO HCIPABICHUIO MEepell Ha3HAYEHHEM B yUupexKie-
Hue. Kpome Toro, ectb cienuanucTtsl no ucnpasieHuio u3 CyxomyTHEIX BOHCK U Kopiyca MopcKoi eXOTHl,
a TaKk)Ke MPaBOOXpaHUTENEH U MEIULUMHCKUH nepconan BoenHo-Bo3aymHbIX cuit. [lepconan Taxke BKIO4Ya-
€T TPaKTaHCKHUE KaJPhl, KOTOPBIE 00ECIIEUNBAIOT TOJITOCPOTHYIO CTA0MIBHOCTD U OIIBIT [6; 2].

[lepBblii ypoBeHD SBIISETCS CAMBIM HU3KHM YPOBHEM B UCIIPABUTEIBLHOW CUCTEME W UCTONB3YeTCs IS
COJCp)KaHUsl CIECICTBEHHO-APECTOBAHHBIX M OCYKIEHHBIX BOEHHOCIY)KAIlMX CPOKOM JO OJHOTO roja
[18; 1]. YupexknmeHus SKBHBAJICHTHBI MECTHBIM TIOPbMaM M HMEIOT OTPaHHUYCHHBIC IPOTpaMMbl. BoeHHO-
MOpCKOH (hJIOT ympaBiseT AByMs oObeKTamu, a BOeHHO-BO3AYIIHBIC CHIIBI — TPUALATHIO IIECThiO [6; 1].
CyXOITyTHBIM BOMCKaM HE MOJABEIOMCTBEHHBI OOBEKTHI IEPBOTO YPOBHS, HO OHU JTHMOO HCIONB3YIOT YUpeK-
NeHUsI, TPUHAAIeKaIe APYTUM BUIaM BOOPYXEHHBIX CHII, JTHOO 3aK/IIOYalOT KOHTPAKTHl C MECTHBIMU
TIOpbMaMH JIJISl COJEPKAHUA CIEeICTBEHHO-apECTOBAHHBIX U OCYXXKIEHHBIX BOCHHOCTYXAIIUX K CPOKaM Me-
Hee 30 gueit [18; 1].

Kpome Toro, Boopyxénnsie cunbl CIIA ynpaBisiioT OAMHHAALATHIO 3apyOeKHBIMU YUPEXKACHHSIMU,
KOTOpBIE HE KIACCHU(PHUIMPYIOTCA B TPEXYPOBHEBOW cucTeme. TaM yaep>KHWBAIOTCS CIEACTBEHHO-apecTo-
BaHHBIC U OCYXIEHHbIE BOCHHOCIYKAIIKE, OXKHUIAIOIIUE MepeBoja B yupexkaeHus: Ha teppuropun CLIA.
CymiecTByIOT OrpaHHUYEHHBIE TPOTPaMMBI B 3apyOE€KHBIX BOCHHBIX TIOPbMaX, KOTOphIE OCHOBAaHBI Ha Kpart-
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KOCPOYHOM JIUIICHHH CBOOOABI. CyMMapHBIN JIMMUT OCYKIEHHBIX BOSHHOCTYXAIUX HA TEPPUTOPHH STHX
YUIpeKICHUN cocTaBiseT 618 denmoBek, BKIOYas KPYyIHbIC BOCHHEIE TIOPbMBI B Manreiime, I'epmanus (Cy-
xoIyTHBIE Boiicka), [IxenTake, FOxuas Kopes (Cyxomytable Boiicka), Oxunase, SAmonus (Kopmyc mopckoit
niexothl) u ["aBaitn (BoeHHO-MOpCKO# ¢uioT) [6; 2].

3ameTum, uro Tekymue oneparun CIIA B Upake u Adranucrane BMECTe ¢ MIPOMISAITHMHE OTICPAIFSIMHI
Ha [Taname, B bocanm u ['eprerosune, a Takke B KocoBo 3aMeTHO YCIOKHUIN U YBEIMIWIHA B 00BEME 3a/1a-
YH 110 COJeP>KaHUIO BOCHHOIJICHHBIX.

B nacrosmee Bpems B Upake apmus Coenuuénnsix [lITaToB ympasiser AByMs MeCTaMU JIUIIICHUS CBO-
00711, YKOMIUIEKTOBAaHHBIMU BOCHHOCTYKammuMu CyXONmyTHBIX BOWCK, BoeHHO-MOpckux n BoeHHO-BO3MyTII-
HbIX CHJI ¥ TIPEIOCTABIISET MTOMOIIb B 00YUYEHUN UPAKCKUX KAAPOB A paboThl B TIopbMax. Ilo cocTosHuIo
Ha 2007 r. B narepe Bykka Ha rore Mpaka 0o 13 800 3axmouéHHbIX, a B narepe Kpommep — 3 300. Emé
34 000 3aKkTIOYEHHBIX PAacCPEIOTOYCHBI MO Bcel cTpaHe. CpemHss MPOJODKUTEILHOCTh 3aKIIOUYCHUS CO-
CTaBJIsIa OKOJI0 oAHoro rona, Ho 8 000 3aK0YEHHBIX COACPKAINCH B TeUEHHE 0OJIee TIUTEIHHOTO CPOKa
[18; 6, 7].

Kak ormeuaer renepan-neiitenant duk Koau, BoeHHOCTyXalue, BBIIOIHAIOUINE OOSN3aHHOCTU CIie-
[MANKACTOB TI0 MCIIPABIICHUIO, HApa0aThIBAIOT YHUKAIBHBI Ha0Op HABBIKOB, CITIOCOOCTBYIONIMX IMOIIEpXkKa-
HUIO HallMOHATLHOW W BOSHHOW O€30MacCHOCTH, TPAXKTAHCKUX BiacTel [18; 2]. DTu HaBBIKH, MMOJTyYCHHBIC
MIPH YIIPABICHUY BOCHHBIMH TIOPbMaMHU, TPHOOPETAIOT PEIIAIoNiee 3HAYCHHUE JJIs1 YIIPABICHUS ICHUTCHITH-
apubeiMu yupexaeansmMu CHIA no BceMy MUpPY BO BpeMsi BOSHHBIX KOH(IUKTOB (711 BOGHHOIUIEHHBIX MPO-
THBHHUKA) U IJI00abHOM BOHHBEI C TEPPOPHU3MOM (TIOPBMBI IS 3aKMOU€HHBIX B ['yantanamo Ha KyOe u
B barpame B Adranucrane) [6; 4].

HecMmoTps Ha 3T0, Kak OTMEUYAIOT aMEepUKaHCKUE y4Y€HbIE, B YaCTHOCTHU J[pBUIT XacCceHPUTTED, HApSAY C
TOCyIapCTBEHHON M (hefepaibHON TEHUTEHIIMAPHBIMHA CHCTEMaMH, BOEHHAs YTOJIOBHO-HCIIONHUTEIbHAS
crcTeMa paccMaTpHuBaeTcs Ha MpeAMeT OTUYKICHHS M Iepexojia B YaCTHYIO COOCTBEHHOCTb, a e€ Oymyiiee
ocTaéTrcsl HEONpeeNEHHBIM [6; 4]. DT0O He MepBBIN ciTydyail, KOI/Ia pacCMaTpUBAETCA BONPOC JHUIIEHUS Bo-
opyx€éanabIx cui CILIA nenuTenmapaoi GpyHKINM, B TO BpeMs, Kak pad0Ta BOCHHBIX CICITUAIUCTOB I10 HC-
MPaBJICHUIO oOecrieynBaeT He TOJIBKO 0e30MacHyio U 3G GEeKTHBHYIO padOTy TIOPEM, HO M KOMaHAUPOB Jeii-
CTBYIOLIEH apMHH COOTBETCTBYIOIIMMH PECypcaMu Uil YIPABJICHUS jarepsMi BOCHHOIUIGHHBIX U MECTaMHU
numeHns: ¢cBobobl 3a npenenamu CIIIA. JI.XacceHpUTTEp CTaBUT BOIPOC, MOTYT JIM BOCHHBIC TIO3BOJIUTH
MOTEPSATH 3TOT HAOOP KITFOYEBBIX HABBHIKOB, HAKOTIJICHHBIN B XOZ€ MIOATOTOBKH U OTIBITA YIIPABIEHUS YTOJIOB-
HO-UCIPAaBUTENBHBIMH YUPEXKIECHUAMH [6; 4].

Kak MBI BHIUM, HEOOXOJMMOCTh CaMOTO CYIIECTBOBAHUS BOCHHO-TIEHUTeHIMapHOoH cuctembl CIIIA
00ycJI0BJIeHA HECKONBKO JApyrumu (akropamu, yem B ctpaHax CHI. B To ke Bpems ciieayeT ckazaTb, 4To,
HECMOTPS Ha TO, YTO OcykAECHHBIe BoeHHOcHyxamue CIIA MOryT mpoJoiKUTh BOSHHYIO CIyxOy, Mexa-
HU3M BO3BPALICHUS BUAMTCS HE CTOJNb MPOCTHIM, OCOOCHHO OTHOCHTEIbHO HaKa3zaHWH, MPEAyCMAaTpHBaIO-
X OTOBIBaHWE B CHEIHAIBFHBIX BOEHHO-TICHUTEHIIMAPHBIX YupexkaeHusx. Hampumep, B Ykpaune cymiect-
ByeT Haka3aHWE B BHJE COJEpXaHWS B AWCHUIUIMHAPHOM OaTanboHe (MMKBUAMpoBaHHOEe B Kaszaxcrane
B 2009 r., a B Pecriy6nuke benapycs — B 2011 r.). OTOBITHE 3TOTO HaKa3aHUs HE BIEUYET 3a cOO0H cyanmMo-
ctu. [locie 3TOroO CONAaT-CPpOUHUK MPOJOIHKAET HECTH BOSHHYIO CIYX)O0y. DTOT MpUMeEp MILTIOCTPUPYET CIie-
nuuKy criennaabHBIX BUIOB Haka3aHuil B ctpanax CHI'.

B To xe Bpems m3HauanpHO B CIIIA cnernuanbHbie BUABI HaKa3aHUN JIJIT BOGHHOCTYXAIUX HE MMETH
LEJIBIO BO3BpAILCHHE OCYXIEHHBIX HA BOCHHYIO CIYKOy, KOTJa pedb Iua O JIMIIEHHH cBOOOABI. ToJbKO
mums B wione 1950 r. mHCTpyKImMeld MuHuCTEepcTBa 00OpPOHBI OBLIN YUPEKICHBI UCIIPaBUTEIHHBIC MEPHI
BMECTO KapaTeJbHBIX AJIS 3aKITIOUEHHBIX M YCTAHOBJICHO, YTO OCYKIEHHBIE BOCHHOCITYKALIHE MOTYT OBITh
BOCCTaHOBJICHBI HA JCHCTBUTENBHOMN ciayx0e. B oktsa0pe 1951 r. BoeHHO-BO3MyIIHBIE CHIIBI HAYAIN BBIMOJI-
HATH 3TOT MpHKa3 MyTEM yupexaenus [pynmel nepemoarotropku Ha 6aze BBC Amapuiio B mrate Texac.
JleBru3zom aToro oprana 6su10 «Fieri Potest: 9To MoxkeT ObITH crienmanoy [6; 2, 3].

Bruy penpuHATH YCHIIUS 110 TIEPETIOATOTOBKE MaKCHMATbHOTO KOJHMYECTBA 3aKITFOUEHHBIX, YTOOBI
BEPHYTh X Ha CIIy’)KOy BO BpeMs WJIH TIOCJIe OTOBITHS Haka3zaHUs. B mepByro odepes 3TO Kacaiaochk CONAar,
COBEPIIMBIINX HETSDKKHE BOCHHBIE MpecTyIUieHus. Te, KTo 0BT OTOOpaHBI M 3aBEPIIIIIN MPOTPaMMy BO3-
BpallleHUs Ha CIIYX0y, BEpHYIUCHh Ha ICHCTBUTEILHYIO CIIY>KOY, YTOOBI BBITIOJTHUTH BOWHCKYHO TTIOBHHHOCTb,
uMesl BO3MOXKHOCTD CIIYXKHTB C YECTBIO M MOJTYYUTh MOYETHYIO OTCTaBKy. DTO MpOrpaMMa BOCCTAHOBICHUS
MpeI0CTaBHiIa IICHHBIN HCTOYHUK MOTIOHEHHUS PSIIOBOTO IMYHOTO COCTaBa BO BPEMS BOIH M cIiacia ThICSYU
COJIZIAT OT «yBOJILHEHHS C MO30pOM» (YBOJBHEHHS C JIMIIEHUEM IPaB U MPUBUIIETHI), KOTOPOE OCTaJIOCh ObI
C HUMH B UX Ipa)kIaHCKOH >kn3HU. Bo Bpems Bropoii MupoBoii BoiiHbl 42 373 u3 84 245 3akmouéHHBIX ObI-
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JI1 BO3BPAIICHKI HA CIY»0y BO BpeMs HIJIU ITOCIIC OTOBIBAHUS HaKa3aHWs, B TO BpeMs Kak B nepuon Kopei-
CKOM BOWHEI Ha cITy’k0y OblTH Bo3BpamieHsl 4 800 u3 18 653 ocyknéuubix. CeromHs, B CBSI3H C COKpAIECHU-
€M YHCIIEHHOCTH BOEHHOCTYXAIWX, IporpaMMma BO3BpalleHHs Ha CIykK0y O4YeHb Maia, e€ MPHUMEHSIOT
Tonbko Boenno-so3aymineie cuibl CIIA, mmeromue nedCTBYIOIUN CTPYKTYpUPOBAHHBIA IIEHTP U MPO-
rpamMmy. OctanapHble BUABI BOOpYXKEHHBIX CHIJI IPU3HAIH yNPaBJICHHE MPOTPaMMON BO3BPAIIEHHS Ha CITYX-
Oy HepeHTabeIbHBIM H3-3a HEOOJBITIOr0 MPOIICHTa BOCHHOCTYKAIINX, BEPHYBIIUXCS Ha CIIyKO0y [6; 3, 4].

OnHol U3 0COOCHHOCTEH UCTIONHEHMSI CTICIUANTBHBIX BUoB Haka3aHuii B CIIIA sBisercs To, 4TO BOCH-
HO-TICHUTCHIIMAPHBIC YUPESKICHUS TIOABEIOMCTBCHHEI He Boopyk€HHBIM cuiiaM B mesioM, a BuaaM Boopy-
KEHHBIX cril. Ha 310, B wacTHOCTH, oOpamaeT BHUMaHHe TOJKOBHUK Tomac [1.OBanc. OH rOBOPUT O TOM,
YTO MOCHETHUH KPYIHBIA MEepecMOTp MOPsAIAKA MCIONHEHHsS HaKa3aHWH, Ha3HAYEHHBIX CYIJOM BOEHHOCIY-
xamuM, npousomién B 1989 r. PesynapraroM 3TOro crajna HE3HAYUTENbHAas KOHCOJHAAIUS YTOJOBHO-
WCTIOTHUTENBHBIX CPEICTB B paMKax MUHHCTEPCTBA OOOPOHBI B3aME€H OTIEIBHOTO BHYTPEHHETO yperyiH-
pOBaHHA B KaXI0M BHJEe BOWCK. CyXOImyTHBIE BOWCKa OBUTH Ha3HAYEHBI IEHTPAIbHBIM OPTaHOM YTOJIOBHO-
WCTIOTHUTENLHOU BiacTh MunuctepctBa 00opons! CIIIA, BegaromumM HCIIOJIHEHUEM HaKa3aHUH JIIs 3aKITH0-
YEHHBIX BOSHHOCITY)KAIUX, OTOBIBAIONIUX JUIUTEIBbHBIC CPOKH. Bce Apyrue acrieKkThl BOCHHOW YTOJIOBHO-
HCIIOJTHUTEIIHON CHCTEMBI OCTAIINCH 3aKPETIEHHBIME 32 BUAaMu BoopyxéHHbIX cui [18; 1].

CerojiHst 3Ta pEKOMEHIAIMS TIPOJ0JDKACT ICHCTBOBATh M (DAKTHMUYECKU HE TIOABEPTHYTa U3MECHCHUSM H
nepecmotpaM. CyxomyTHeie Boiicka CIIIA ynpaBnsioT mtpadHEIMI Ka3apMaMHi — €IWHCTBEHHON TIOPEMOK
JONTOCPOYHOTO CONEPKaHUsS OCYXAEHHBIX BOCHHOCTYXAIKUX MuHUCTEpCTBA 000POHBI. DTO TAKXKE YUIPEK-
JIeHHe, B KOTOPOM COJZIEpKaTCsl BCE BOSHHOCITY)KAIIUE, OCYKIEHHBIE HA CMEPTHYIO Ka3Hb. EAMHCTBEHHBIM
WCKITIOYCHHUEM SIBIIICTCS, KaK MBI YK€ TOBOPWIIH, IOJTOCPOYHOE COJIEPKAHUEC BOCHHOCITYKAIUX-KEHIIIHH,
oTOBIBafOIMKX Hakazanwe B OO0beAMHEHHONW BOeHHO-MOPCKOM TIopbMe CIIIA B Mupamape, mrat Kamudop-
Hus [18; 1].

BoenHno-mopckast o0beuHEHHAs TIOphbMa MupaMap cunTaeTcss 00beIMHEHHOH, TTOCKOIBKY OHA COBME-
CTHO ykommiekToBaHa BoenHo-mopckumu cunamu CIIA, CyxonmytHeiMu Boickamu CIIA n Boenno-
Bo3nymHbIMA critamu CILIA. B 1991 1. Boeano-mopckue cuibl CIIIA coxpaTwiii THIHBIA COCTAaB BCIIEACT-
Bue pacmnana CoBerckoro Coro3a; KOJIHYECTBO IMOMEIIEHHH JIJIs IEPCOHAJIA TI0 MCIIPABIICHUIO COKPATUIOCH C
600 o 350. B pe3ynbraTe COKpaleHUs] YUCICHHOCTH CTajJ0 HeOOXOAUMBIM oObeauHeHue. [IpumepHo B TO
ke BpeMs: B BoerHo-Bo3mymHbIX cuiax CIIA mpommmu Takme ke cokpamenus, a B 1993 r. BMC CHIA u
BBC CIIA 3akmtounnu cornaimeHue 00 00beIMHEHHH JTHYHOTO COCTaBa BTOPOIo YpOBHS B Opurax Mupa-
Mmap u YapnbctoH [18; 10]. B xoHiie koHII0B, MUHHCTEPCTBO 0O0OOPOHHI Olpenenio MupaMmap Kak yupexe-
HHUE TPETHEro YPOBHS AJIS CONEP)KaHUS KEHITMH-BOCHHOCTYKAINX, U 3TO MPHUBENIO CHEIHATNUCTOB 10 HC-
npasiieHuio CyXOmyTHBIX BOWCK B Mupamap, 4To CAENaio ero COBMECTHO YKOMIUIEKTOBAHHBIM OOBEKTOM,
KOTOPBIM YIPaBJISETCS HAa OCHOBAaHUM MEXBEJIOMCTBCHHBIX COTJIAIICHWN B BOCHHOW yrOJIOBHO-
WCTIONHUTENbHOU cepe. O0beMHEHHAS BOCHHO-MOPCKasl TIOpbMa YapiabCTOH MPOIUIAa Yepe3 aHATOTHYHOe
o0weaunenne B 2000 r. ¥ Ha CErOAHAIIHMIA JICHb YKOMILICKTOBaHa 159 mopsikamu, 32 munotamu, 20 Mop-
CKMMHU TEXOTHHLAMHU M 5 apmeirnamu. CpeaHss YHCICHHOCTh 3aKIIOUEHHBIX cocTaBmser: 43 % — BBC
CIIIA, 34 % — BMC CIIIA, 12 % — BM® CIIA, 10 % — Cyxonytasie Boicka CIIIA u 1 % — bepero-
Bast oxpana CIIIA [18; 10, 11].

Y Boopyxénnbix cun CIIIA ects 00bequHEHHAS BOeHHAS TIOpbMa B T. Manreiime ('epmanus). B atom
YUPESKIECHUN KXKABIN BUJ BOOpYKEHHBIX CHIT YIIPABISET CBOMM JIMYHBIM COCTABOM IO-Pa3HOMY, B 3aBUCH-
MOCTH OT UX COOTBETCTBYIOIIUX MPHOPUTETOB YKOMILICKTOBAHHS, U pa0OTACT HA OCHOBE MEXKBEIOMCTBCH-
HBIX cormameHuit [18; 11].

Jpyrum npuMepoM 00beIMHEHHOTO BOSHHO-TICHUTEHIIMAPHOTO YUPEKICHHUSI SIBIIIETCS TEOpbMa B ['yaH-
taHamo (Ky0a). DToT 00BEKT cunTaeTCs BOCHHBIM OKPYroM OpuraiHoro ypoBHs. OH YKOMIUIEKTOBaH CIie-
nuagucTamMu 1o ucnpasieHuio n3 Boenno-mopckux cmt CHIA n CyxomytHbiX Botick CIIIA u BeIOTHSET
MHOTHE 3a7a91 BOCHHO-UCIIPaBUTEIHHON cucTeMEl [ 18; 9].

Ceronust monutuka Munucrepctsa 00oponsl CIHIA B chepe ucnonHeHns: Haka3aHU OTHOCHTEIBHO OCY-
XKIEHHBIX BOCHHOCTYXKAIMX HAaNpaBlieHa Ha JOCTH)KEHHE €IWHOOOpa3ws OpraHoB BOCHHOHM YTOJIOBHO-
HCTIOTHUTEILHON CHCTEMBI BUIOB BOOPYKEHHBIX CHJI M HAa TO, YTOOBI KaXKIBIH MUHHUCTP BHUIa BoopykEHHBIX
CWJI YTBEPXKIAJT TIPUKA3bl U YIPABIsUT BOCHHO-TICHUTECHIIMAPHBIMU YUPEXKICHUSMH, HEMOCPEACTBEHHO TTOTYH-
HSIOIIMMUCS eMy. MHHUCTEPCTBO 00OPOHBI TAKXKE MPEATTMCHIBACT BUIaM Boopy:KEHHBIX CHIT KOOPAMHUPOBATH
COKpaIleHHe, JTUKBUAAIMIO WA PEOPTaHU3alHUIO0 JII000T0 HCIPABUTENFHOTO YUPEKICHHUS, KOTOPOE Ha MOCTO-
SITHHOW OCHOBE HCITOJIB3YETCS JIJIsl COJICPIKAHMS OCYKIEHHBIX BOCHHOCTYXAIMX, MPUHAIICKAIINX K Pa3HBIM
BuaM BoopykEHHBIX cHiI, MeX Ly co00ii 1 ¢ camuMm Mununcrepctsom oboponsl CLLIA [18; 1].
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A.C.OBuapeHKo

AKUI sckepu-neHUTEHIIMAPJIBIK KYylieCiHaeri Ty3eTy MeKkemeJepi

Makanazna 6ac 6ocTaHABIFBIHAH aibIpyFa coTneH YKiM mbrapsiurad AKII ackepu KpI3MeTKepiepi ka3achlH
OTEHTIH Ty3eTy MeKeMeJepiHiH KbI3MeTi KapacThIpbUIAbl. MaMaHJaHABIPBUIFAH JKa3aHbl OpBIHAAY
MeKeMeJIepiHiH maiina 0oaybIHbIH Keii0ip Tapuxu KpIpiapbsiHa Ha3ap ayaapbuiran. Omapasl Typiepre 6esyre
KaTBICTBI PECEiNIIK FalbIMIAPAbIH JOKTPUHAIABIK Ke3KapacTapblHa Tanpay kyprisimin, AKII ockepu-
HEHUTEHLAPJIBIK MEKEMEJICPIH aBTOPIbIH ©3iHIIK XKiKTeyl ycbiHbUIFaH. OJapablH KbI3METKEpIIepiHe jKeke
Ha3ap aymapbULIbl. OCKEPU-TY3€Ty KbI3METI YII CaThUIBI jKyHe OOMBIHIIA YHBIMAACTBIPBUIFAHBI, MIETEIIIK
oOBeKTiiep onapmaH epekmie OemiHeTiHi Typamel aranm  kepcerinmi. AKII Kapyner Kymrrepinen
TICHUTEHIUAPIIBIK KBI3METIH allBIll TacTay »XOHE op TYpJli oCKepH Kypamaiapia KYKBIKTHIK PeTTeymiH
OIPTEKTLIIr] Typasl KOKeHTecTi cypakTapsl OassHIAIbL
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A.S.Ovcharenko

Correctional institutions of the military and penal system of the USA

The paper considers correctional facilities, in which the U.S. military sentenced to imprisonment by court
serve their sentences. Attention is given to some historical aspects of creation of the specialized facilities of
punishment execution. The doctrinal approaches of Russian scientists to their division into species are ana-
lyzed and the author’s classification of the U.S. military detention facilities is proposed. Special attention is
paid to their personnel. It is noted that the military correctional service is organized in a three-level system,
from which the foreign objects stand apart. The problematic issues of depriving the US Armed Forces of pe-
nal function and uniformity of legal regulation in different branches of the Armed Forces are outlined.
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Copa3MepHOCTh CAHKIIUM U IKOHOMHSI PelpecCHy KaK NMPHUHIIUI
KPUMHMHAJIM3ALUM IeTHUA IPOTHB HOPMAJIbHOM eSITeJIbHOCTH OPTraHOB
U YYPe:KIeHUH MeHUTEHIIMAPHON CJIyK0Obl Y KpauHbI

B craTtbe npoBOANTCS aHAIN3 COOTBETCTBHS ASSHUMH, ITOCATAIOIINX HA HOPMAIBHYIO IEITSIbHOCTh OPTaHOB U
YUpeXICHUIT IEHUTCHIMAPHON CITy)KObl YKpanuHbl, OJJHOMY M3 YrOJOBHO-IIPABOBBIX CUCTEMHBIX IPUHIIUIIOB
KPUMHHAIM3AIUK AESHUH — IMPUHIMIY COPAa3MEPHOCTH CaHKIMH W 3KOHOMHUM penpeccud. IIpuBoaurcs
CpaBHHTENIbHAsI XapaKTEPUCTUKA BUAOB M CPOKOB HAKa3aHMA, COAEPXKALIMXCA B CaHKLMAX cT.cT. 389, 390,
391-393, 395 YronoBHOTO KOJIeKCa YKpauHbI U COOTBETCTBYIOIIUX CTAThSIX YTOJIOBHBIX KOJEKCOB HEKOTO-
PbIX 3apYOCKHBIX CTPaH, a TAKKE NPOAHAIM3UPOBAHA NPAKTHKA HA3HAUCHUs HAKa3aHMH 3a MX COBEpLICHUE
B YKpanHe. YKa3bIBaeTCsl Ha HECOOTBETCTBHE CaHKIMH HEKOTOPHIX MPECTYIUICHUH MX OOIIECTBEHHOH orac-
HOCTH, a CJIeI0BaTeNEHO, Ha NX HECOOTBETCTBHE PAaCCMAaTPHBACMOMY IIPHHIIHITY.

Kniouesvie cnosa: NCHUTCHIIMapHast cny)K6a praI/IHBI, MpaKTHKa Ha3HAUYCHUSL HaKa3aHHfI, NPUHIUIBL KpHU-
MUHaIN3alny, COPa3MEPHOCTb CAHKIINH, YTOJIOBHO-IIPABOBas OXpaHa, SKOHOMUS PEIIPECCUH.

B rocymapcTtBe, KoTOpoe Ha KOHCTHTYIIHOHHOM ypOBHE IPOBO3TIACHIIO CeOsl MPaBOBBIM, HOPMaJIbHAs
NEeSITeTFHOCTh MPABOOXPAHUTENBHBIX OPraHOB, B TOM YHCJIE€ OPraHOB WM YYPEXKIEHUI NEeHUTEHIMapHOU
¢y k061, mpuoOpeTaeT 0cob0oe 3HAYCHUE, CTAHOBUTCS BaXKHEUIIIMM TapaHTOM COOJIOJCHHS MPaB U CBOOO.
YesoBeKa U rpaknanuHa. Ho ¢ ydaeToM cToib CyIecTBEeHHOM posi caMa AesITeIbHOCTh OPTaHOB U yUpeKIe-
HUI IEHUTEHIIMAPHON CITY>KOBI TaKXKe HY)KJTAeTCsI B OXpPaHe, B TOM YHCJIE U C TIOMOIIBIO YTOJIOBHO-TIPABOBBIX
CPEICTB.

3akoHOMaTeNbHAS JICATEIBHOCTh, C TIOMOIIBI0 KOTOPOi ouepumBaeTcs cdepa OOphOBI C MpECTyN-
HOCTBIO, BBICTYIIAET OJHOM U3 IIaBHBIX Mep, (POPMO¥ peanu3ali Yroj0BHON MOJUTHKH. I'0CyaapcTBo, py-
KOBOJICTBYSICh COOOpa)KEHUSIMH COLMAIBHON HEOOXOIMMOCTH, yCTAHABJIMBACT YTOJIOBHO-TIPABOBBIC HOP-
MBI — 3ampeThl OOIIECTBEHHO OMACHBIX BUIOB MTOBEICHUS. 3aKOHOIATEIILHOE YCTAHOBJICHUE HOBBIX YTOJIOB-
HO-TIPaBOBBIX 3alPETOB JOJDKHO OBITH IIeJIecoo0pa3HbIM, HAYYHO OOOCHOBAHHBIM, a TaKXKE€ OTBEYAThH IIO-
TpebHOCTSAM pa3BuThs odmectsa [1; 30, 31].

B ropuaudeckoit mutepaType mpoOiIeMbl YTOJIOBHO-IIPABOBOM OXpaHbl HOPMAIBHOW JEATEILHOCTH Op-
TaHOB M YYPEXKIEHUI NMEHUTCHINAPHON CIY>KOBbl YKpPaWHBI WCCIENOBATNCH B TPYAaX TAKHX YUECHBIX, Kak
M.U.baxanos, O.B.bpemzanckas, 1M.C.Bnacos, A.IL.I'ens, B.1.I'opo6mios, T.M./lo6poBonsckas, B.M.Ero-
pos, H.W.3aroponuukos, A.1.3yokos, B.JI.Banos, B.E.Kpamuc, A.I".Kon6, A.W.Jlykamos, K.B.Ma3Hsk,
A.C.Muxmun, JI.A.Hazapenko, H.A.Orypuos, A.H.Ilasnyxun, E.W.IInyxnuk, 111.C.Pamkosckas, A.JI.Pe-
mencoH, B.K.Caynsak, A.M.Cokypenko, B.M.Tpyouukos, 1.M.Tspkkosa, F0.K.1llepenes u apyrue. OgHako
paccMaTpUBAIMCH WX B IIEIIOM IIPOOJIEMBI YTOJIOBHONW OTBETCTBEHHOCTH 32 MOCATATEILCTBO HA TIPABOCYIHE,
WM OTBETCTBEHHOCTH 32 OTHCIBHBIC BUBI MPOTUBOACHCTBUS (DYHKIIMOHUPOBAHUIO OPTaHOB M YUPEKICHUH
TIEHUTEHITHAPHON CITY)KOBI Y KpanHEI.

Hecmotps Ha mpoBeZeHHbIE UCCIEIOBAHMSA, CIUTAEM, YTO CTEIIEHb pa3pabOTaHHOCTH 3TOW mpobiema-
TUKH HE MOXET OBITh MpU3HAHA JAOCTaTOYHOH. [IpoOaemMbl yroloBHO-IIPABOBOW OXpaHbl HOPMAIBHOU Jes-
TEJBHOCTU OPraHOB W YUPEXKJCHHU MEHUTEHIIMAPHOW CIY)KObI YKpauHBbI OCTAIOTCS HEPACKPBITHIMH JIOJDK-
HEIM 00pa3oMm.

Lenpto cTaThu sIBISIETCS] aHAJIU3 COOTBETCTBUSA NIESHUMN, MPEAyCMOTpPEHHbIX cT.cT. 389, 390, 391-393,
395 YK VYkpauHbl, 0JHOMY H3 YTOJIOBHO-TIPABOBBIX CHCTEMHBIX MPHUHIIUIIOB KPUMHHATH3AINY JACSTHUN —
MPUHLIMITY COPA3MEPHOCTH CAaHKIINK ¥ SKOHOMHH PETIPECCHH.

B nayke yromoBHOTO mpaBa ObIIH pa3pabOTaHbI MPUHIMITEI KPUMUHAIH3AINA — HAYYHO 0OOCHOBAH-
HbIC U CO3HATEIBHO MPUMEHICMBIC OOIUE MPaBUIa U KPUTSPUH OIICHKH JIOMMYCTHUMOCTH U IIeJIeCO00pa3HO-
CTH YrOJOBHO-IPABOBOI HOBEJUIbI, YCTAHABIMBAIOLIEH MIIM U3MEHSIONIEN OTBETCTBEHHOCTh 3a KOHKPETHBIN
Bup fAessHu. OTHUMU U3 HUX SABJSIIOTCSI CHCTEMHO-TIPABOBBIE IPUHITUIBI KPUMUHAIN3ALNH, OTIpeessieMble
TpeOOBaHHEM BHYTPEHHEH JIOTHYECKOW HEMPOTUBOPEYMBOCTH CUCTEMbI HOPM YTOJIOBHOTO TIpaBa Jrud0 HOPM
YTOJIOBHOTO U APYTHX oTpaciiel npasa [2; 210].
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CHCTEeMHO-TIPaBOBBIC TMPHUHIIUIILI JIEISITCS Ha OOIIECNPABOBBIE M YTrOJOBHO-IIpaBoBble. K yroiaoBHO-
MIPaBOBBIM CHCTEMHBIM TPUHIIAIIAM KPUMHUHAJTU3AIUA OTHOCUTCS, B YAaCTHOCTH, TIPHHIIUI COPa3MEPHOCTH
CaHKIIMH W YKOHOMHUH PEIIPECCHH.

B yronoBHOM mpaBe cripaBeJIMBOCTh MPUHUMACT (JOPMY PaBEHCTBA TPaXKIaH Mepe] 3aKOHOM, copas-
MEpPHOCTH CYPOBOCTH HaKa3aHWS TsDKECTH BHHBI, OTPAaHWUCHUS KapaTeIbHBIX JJIEMEHTOB HaKa3aHUS JCHCT-
BUTEJIBHOHN 00IIeCTBEHHOM OTpeOHOCThIO [2; 240]. ColbmtoeHre 3TOTr0 MPHHIIKIA 00eCIIeUnBaeT, B KOHEY-
HOM CYe€Te, BBIIOJTHCHHE IIeIei Haka3aHus. VX MOXXHO JOCTHYb JIUIIH MIPH YCIOBUHU CIIPABEIIIUBOCTU U HE-
OTBPATUMOCTH Haka3aHus. CaHKIIUU UTPAIOT CYMIECTBCHHYIO POJIb B 00CCIICUCHUH CITPABEIMBOCTH HaKa3a-
Hus. Cyn npu Ha3HAYCHUW HAKA3aHMSI KECTKO OTPAaHUYCH paMKaMH IIPEIyCMOTPEHHOW yTrOJIOBHO-IPABOBOM
HOPMOHW CaHKITMM ¥ HE MMEET IpaBa BBIXOJUTH 32 3TH PaMKH B CTOPOHY Y)KECTOUCHHUS HaKazaHws. Takum
oOpa3oM, /sl Ha3HAYCHUS HAKa3aHUs, €r0 WHIANBUIYATN3allid UMEIOT 3HAYCHHUE HE TOJIBKO MEepPeUYCHb HaKa-
3aHUH, UX BUABI, HO M KOHCTPYKIMS caHKiuu [3; 238].

3a coBepIeHNE MPECTYINICHUH, TpeIycMOTpeHHBIX cT.cT. 389, 390, 391-393, 395 YK Vkpaunsl, ycra-
HOBJICHBI JIOCTATOYHO CYpPOBBIC Haka3zaHus [4]. B cBsI3u ¢ 3TUM BO3HHKAET BOMPOC O COOTBETCTBUH CAHKIIHIA
3a COBEpIIICHUE ATUX MPECTYIUICHUI UX OOIIECTBEHHON OMacHOCTH. Takoro COOTBETCTBUS, IO MHCHHUIO 3KC-
IIEPTOB, MOXKHO JOCTHYh IIYTEM ONTHUMAIBHOTO BBIOOpA CTPYKTYPHI, COACPKAHUS W BHIa YTOJIOBHO-
npaBoBoil cankiuu [5; 183].

PaccmaTpuBas 00IIECTBEHHYIO OMACHOCTh MPECTYIUICHUH MTPOTUB HOPMAIHHOU JIESATEIIbHOCTA OPTraHOB
1 YIPSKICHUHA MCHUTCHIIMAPHOW CITY>KOBI YKpaWHbBI, MBI MIPUIILTH K BBIBOAY 00 WX TOBBIMICHHOW CTEIICHH.
CrienmanbHOM ITKAITBI ISl YCTAHOBIICHUS CAHKIIMM, aJeKBAaTHBIX OOIECTBEHHON OMAacHOCTH, HayKa IOKa He
paspaboTtana. [loaToMy asi MPOBEPKU MPABHILHOCTH 3aKPEIUICHUS BHJA U pa3Mepa HaKa3aHUs IeJIeco00-
pPa3HO MPOAHATU3UPOBATH 3aKOHOIATEIHLCTBO APYTUX CTPAH 10 STOMY BOIIPOCY.

Kpome 3TOT0, MOCKOIBKY HCCIIEIOBAHUIO TIOUICKUAT PEaIbHO JCHCTBYIOIIAs, a He Oymymmas HopMa,
BIIOJIHE CIIPaBEIIUBBIM sBIsieTcss BhickazaHHOe [1.I1. OcumoBeIM MpennoxeHne paccMaTpUBaTh HaKa3aHUE
B €0 «PeallbHOM OBITUUY, T.€. B COOTBETCTBUU C CyIeOHON NpakTukoi [6; 70].

Takum 00pazoM, cunTaeM HEOOXOIUMBIM PACCMOTPETh CAHKITUH YTOJIOBHO-TTPABOBBIX HOPM, COACpIKa-
uecs B cr.cT. 389, 390, 391-393, 395 VK VkpauHbl U COOTBETCTBYIOIIUX CTaThsIX YTOJOBHBIX KOJCKCOB
HEKOTOPBIX 3apyOEIKHBIX CTPaH, a TAKXKE MPOaHATU3NPOBATh OTCUYCCTBCHHYIO IPAKTHKY HA3HAYCHUS HaKa3a-
HUM 32 UX COBEPIIICHUE.

Vrnonenue om naxazanus, ne ces3annoeo c aumienuem c60600vl. Kak ykaspisaer O.B.bpria3anckas, B
cT. 389 YK YkpauHbI IpOCIeKUBACTCS MPUHITUI YCTAHOBJICHHS 00Jiee TSDKKOTO HaKa3aHUs 33 YKIIOHCHHE OT
OTOBIBaHUS MEHEE TSDKKOTO HaKa3aHUs, KOTOPHIN PacpOCTPaHEH B YTOJIOBHOM 3aKOHOATEIBCTBE 3apy0OeikK-
HEIX cTpaH [7; 147, 8; 337].

B Tabmune 1 mpencraBieHa cpaBHUTENbHAS XapaKTEPUCTUKA CPOKOB HAKa3aHUS 32 COBEPIICHUE YKIIO-
HEHUS OT HAaKa3aHWs, HE CBA3aHHOTO C JIUIICHUEM CBOOOIBI, B COOTBETCTBUU C YT'OJOBHBIM 3aKOHOJATEILCT-
BOM YKpauHbI 1 HEKOTOPBIX IPYTHUX CTPaH.

Tabnuma 1

CpaBHHTEJbHAS XaPAKTEPUCTHKA CPOKOB HAKA3AHHUS 32 COBepIIeHUEe YKJIOHCHHS OT HAKA3aAHUS,
He CBSI3AHHOIO C JIUIIEeHHeM CBOOO0/IbI, B COOTBETCTBHH € YT0JIOBHBIM 32aKOHOAATEIbCTBOM YKPAHHBI
" HEKOTOPBIX IPYTUX CTPaH

Cratps YK Y. 1 cr. 389 Y. 2 cT. 389
VYkpauna Hakasare HcnpaButensHble pabOTHl Ha CPOK JIO IBYX JIET |ApecT Ha CPOK J0 IMIECTH MECSIIEB HIIN OT-
WJIN OTpaHUYeHHE CBOOOIBI HA TOT JK€ CPOK paHHYeHHE CBOOOIBI Ha CPOK /IO TPEX JIET
Cratbs YK Cr. 418 Cr. 417 Cr. 419 Cr. 416
Hakazanme |Apect Ha cpok 1o Itpad mnm apect Ha |ApecT Ha CPOK  |ApecT Ha CPOK OT TPEX 10
Benapych TpEX MECSIIEB CPOK [0 IIECTH MeCsS- |0 TpeX Mecs-  |IIECTH MECSIICB WM OTpa-
1eB eB HUYCHHE CBOOOJIBI HA CPOK
JI0 JIBYX JIET
Cratpa YK |Cr. 243
JIutBa
Haxkazanue |Illtpad nnm apect
Cratps YK |Cr. 244
ITonbima
Hakazanue |Jlumenue cBoOOMBI HA CPOK JIO TPEX JIET
Cratps YK |Cr. 329
DcToHUS
Hakazanue |JleHe:kHOE B3BICKAHHE MITH TIOPEMHOC 3aKIIOYCHHE Ha CPOK JO OJTHOTO rojia
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[Ipu 5TOM XOYETCSI OTMETUTH, YTO B YTOJIOBHBIX KOAEKCAX HEKOTOPBIX 3apyOEKHBIX CTPaH 3a 3JI0CTHOE
YKJIOHEHHE OT OTOBIBAaHUS HaKa3aHW, HE CBSI3aHHBIX C JIUIIEHHEM CBOOOJBI, TPEIyCMaTPUBAETCS BO3MOXK-
HOCTbH 3aMEHBI Ha3HAUYE€HHOTO Cy/IOM HaKa3aHus 0oJiee CypOBBIM, ITPHUEM B HEKOTOPHIX U3 HUX TaKas 3aMeHa
BOOOIIE SBIISACTCS €OAUHCTBEHHOM (OPMON peanu3alii yrojJOBHOW OTBETCTBEHHOCTH. Tak, B YaCTHOCTH,
O6mras gacte YK Poccuiickoit @eneparuu (qamee — YK PD) npemycmaTpuBaeT BO3MOXHOCTE 3aMEHBI O]T-
HOTO BUJa HaKa3aHWs IPYTHM B CIIy4ae 3J0CTHOTO YKIIOHEHHUS OT €ro OTObIBaHUs. 3aKOH IMpelyCMaTpPHBACT
MoJ00HBIE TIOCJIEACTBUS TP 37I0CTHOM YKJIOHEHHH OT ymiathl mtpada (4. 5 ct. 46 YK P®D), obs3aTenbHBIX
pabort (4. 3 ct. 49 YK P®), ucnpaBurensubix padort (4. 4 ct. 50 YK P®), orpannuenus ceoboas! (4. 5 cT. 53
YK P®). Bmecre ¢ TeM 3a 3710CTHOE YKJIOHEHHE OT OTOBIBAHWS HaKa3aHUS B BUJE JIMIIICHUS TIpaBa 3aHUMATh
ompezieNieHHbIE JOJDKHOCTH WIIA 3aHUMAThCS OTIPENIETICHHOM JIeATEIbHOCTHIO 3aKOHOAAaTEIh BOOOIIE HE yCTa-
HOBHJI HUKAKUX CAHKIIUH.

B VYK Vkpaunsl, Hapsigy ¢ YCTaHOBJIIEHHMEM YIOJIOBHOM OTBETCTBEHHOCTH 32 YKIIOHEHHUE OT YILJIAThI
mrpada (4. 1 ct. 389 YK VkpauHsl), Takke MpeaycMOTpeHa BO3MOKHOCTh, B CITydae ero HEYIIaThl, B 3aBU-
CHUMOCTHU OT pa3Mepa mTpada, 1 OTCYTCTBUSI OCHOBaHUH JIsl PACCPOUKH €TO BBIIUIATHI, 3aMEHbI HeyIlIaueH-
HOW CyMMBI mTpada HaKa3aHHEM B BHJE OOLIECTBEHHBIX PadOT, HCIIPABUTENBHBIX Pa0OT WM JIMIICHUS CBO-
601b1 (4. 5 c1. 53 YK Ykpaunnsn). Takas 3aMeHa HEYIDIAa4EHHONW CyMMBI mTpada MpUMEHSIETCS TOT1a, Koraa
HEBO3MOKHOCTB OTUIAaThl BO3HUKJIA 110 OOBEKTUBHBIM MPUYHHAM: OTCYTCTBHE 3apa0O0THOM MIaThl, AEHEKHBIX
cOepexeHnii, UMYIIEeCTBa, APYTHX T0XOJ0B, Ha KOTOPBIE MOXKET OBITH 0OpAILICHO B3BICKAHHE.

Uro kacaercs MpaKkTUKY Ha3HAYCHHS HAKA3aHUS 32 COBEPIICHHE STOTO MPECTYIUICHHUS, TO HEOOXOANMO
OTMETHUTH cienymomiee. Tak, npu n3ydeHnn 212 NpuroBopoB B OTHOIIEHUH JIUI, OCYKJIECHHBIX 32 YKIIOHEHHE
oT yruiatel mrpada, npeaycMorpeHHoro 4. 1 ct. 389 YK VkpauHsl, ObIJIO yCTaHOBIICHO, YTO HaKa3aHUE B
BHJIC OJHOTO T'0Jla OTPaHUYCHUS CBOOOJBI SBJISETCSA HamOOJee paclpocTpaHEHHBIM U OBLTO HazHadueHo 193
(91 %) numam; OTHOTO TOIM W MIECTH MecALEeB orpaHmdeHus cBodoast — 7 (3,3 %); AByX JeT orpaHUYeHUs
cB00OaBl — 5 (2,4 %); miecTH MecsIeB UCIPaBUTEIbHBIX paboT — 4 (1,9 %). Taxke ObUIM OOHAPYKEHBI TPU
ciyyas (1,4 %) Ha3HaueHHs HakazaHUs OoJjiee MATKOTO, YeM MPEAYCMOTPEHO CaHKIHEH CTaThbH, & UMEHHO
o0111ecTBeHHbIE PabOTHI | IITpad.

AHanu3 MPUTroBOPOB B OTHOIIEHNH 47 4eJOBEK, OCY>KICHHBIX 32 YKJIOHEHHE OT JIMIICHUS MpaBa 3aHU-
MaTh ONpeeNeHHbIE JODKHOCTH WM 3aHUMAThCS ONPEACIICHHOHN NesITeNbHOCTBIO, MPEIyCMOTPEHHOTO 4. 1
cT. 389 VK VYkpaunHsl, moKa3ai, 9To HaKa3aHUE B BHJE IIECTH MECAICB MCIPABUTEIBHBIX paboT OBUIO Ha-
3raueHo 4 (8,5 %) muram; ABYX JIEeT UCIpPaBUTEIBHBIX paboT — 3 (6,4 %); oHOTO TOAA OTPAHUYCHHS CBO-
60161 — 20 (42,6 %); ogHOTO TO/1a U MIECTH MecsLeB orpannyenus ceodoasl — 5 (10,6 %); nByx net orpa-
HuaeHus ceo6oasl — 5 (10,6 %). Kpome atoro, Opiti 00HapykeHbI ceMb ciny4aeB (14,9 %) HasHaueHus Ha-
Ka3aHus 0oliee MATKOTO, YeM MPEyCMOTPEHO CaHKIIMEH cTaThH, 2 IMEHHO mTpada. B oTHomeHnu Tpex Jmiy
(6,4 %) ObLIM BBIHECEHBI ONpaBAATEIbHBIE TIPUTOBOPHI, 38 OTCYTCTBHEM B HX JEHCTBHUAX COCTaBa JAaHHOTO
MPECTYIICHHS.

IIpu npoBenennn uccrnenoBanus 303 MPUTOBOPOB B OTHOIIEHUH JIHII, OCYKIEHHBIX 32 YKIOHEHHE OT
OTOBIBaHUS OOIIECTBEHHBIX PaboT, mpearycMOTpeHHBIX 4. 2 ¢T. 389 VK YkpauHbl, ObIIO YCTAaHOBJICHO, 9TO
HaKa3aHHWe B BUJIE OJHOTO Mecsa apecta 0buto HazHaueHo 108 (35,6 %) nuimam; AByX MecsiieB apecta — 64
(21,1 %); Tpex mecsteB apecta — 72 (23,8 %); oT "eTsIpex 10 miectu MecsueB apecta — 19 (6,3 %); ogHO-
ro roja orpanuydeHust cBoooasl — 22 (7,3 %); ogHOTO TOAa M IMIECTH MECSIEB OTPAaHUYCHHS CBOOOIBI —
6 (2 %); aByx net orpannueHus cBoOosl — 8 (2,6 %). Takxke Obutn 0OHapYykeHbl ueThipe ciaydast (1,3 %)
Ha3HaueHHs HakazaHus OoJjiee MATKOTO, YeM IPeAyCMOTPEHO CAHKLIMEH cTaThH, a IMEHHO mTpada, odmecT-
BEHHBIX M UCIIPABUTEIHHBIX PabOT.

[Ipu u3ydyenun cyneOHON NMPaKTUKH HAa3HAYCHUS HAaKa3aHUS B OTHOLICHUH 265 YENOBEK, OCYKICHHBIX
3a YKJIOHEHHE OT OTOBIBAHMS MCIPAaBUTENBHBIX paboT, MpelycMOTpeHHBIX 4. 2 cT. 389 YK Vkpaunsl, 6bu10
YCTaHOBJIEHO, YTO CyJIbl IPUMEPHO OJWHAKOBO YaCTO NMPUMEHSUIM HaKa3aHWE B BUIE OJTHOTO MecsIa ape-
cta— 78 (29,4 %); nByx MmecsaueB apecta — 62 (23,4 %); Tpex mecsues apecta — 53 (20 %); ogHOTO TOMIA
orpannueHus cBoboasl — 67 (25,3 %). Kpome storo, 6b110 o6HapyxkeHo detsipe ciydas (1,5 %) HazHaue-
HUS HaKa3aHWs OoJiee MSTKOTo, YeM MPEAyCMOTPEHO CAHKIMEH CTaThH, a UIMEHHO ITpad, 00IIecTBEeHHBIE
paboThl U UCTpaBUTENbHBIE PabOThL. B oTHOmeHue oxnoro uyenoseka (0,4 %) ObIT BHIHECEH OINPaBIATENb-
HBIH IPUTOBOP, 332 OTCYTCTBUEM B €T0 JEHCTBHUIX COCTaBa JaHHOTO MPECTYIUICHUSI.

OTHOCHUTEIIEHO CaHKIUH, IpeycMOTpeHHBIX B ¢T. 389 YK YkpauHsbl, X0Ten0Ch ObI CKa3aTh, YTO BHIBI
W pa3Mepbl HaKa3aHWH, KOTOphIe B HUX TPEJTYCMOTPEHBI, Ha HAIll B3TJIsII, HEOOXOUMO OCTaBUThH 0e3 h3Me-
HEHHH.
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Yrnonenue om ombévieanuss Haxazanus 6 eude o02paHuueHusi c60600bl U 6 8ude JUUeHUs C80000bL.
B Tabnurie 2 mpeacTaBiieHa CpaBHUTEIbHAS XapaKTEPUCTHKA CPOKOB HaKa3aHMs 3a COBEPIICHHE YKIOHEHHUS
OT OTOBIBaHMS HaKa3aHMs B BUE OTPAaHMYCHHS CBOOOIBI ¥ B BHJIE JIMIIEHNS CBOOOIBI B COOTBETCTBHH C YTO-
JIOBHBIM 3aKOHO/IATEILCTBOM Y KPaWHbI U HEKOTOPBIX JPYTUX CTPAH.

Tabnuma 2

CpaBl—[l/lTeJ'l])Haﬂ XaPaKTEePUCTUKA CPOKOB HAKa3aHUA 32 COBEPIICHUEC YKIOHCHUSA
OT OTOBLIBAHMSI HAKA3aHHUS B BH/IE OrpaHHYCHHUA CcB0O0O/IbI U B BHJIE JIUIIIEHHUSI CBOOOIBI
B COOTBETCTBHHU C YITOJIOBHBIM 3aKOHOAATECJIbCTBOM YKpaﬂHbl N HEKOTOPLIX JIPYIuX CTPaH

Crateg YK | Y. 1 cT. 390 Y. 2 ct. 390 Y. 3 ct. 390
JInmenue OrpaHuycHHe CBOOOIBI
Vkpanna cBOOOEI HA Ha CPOK J0 JIBYX JIET
P Haxkazanue A POK JI0 JIBY Jlumenue cBoOOIBI HA CPOK JO TPEX JIET
CPOK IO TPEeX | WIIH JIMIICHUE CBOOOIBI
JIET Ha TOT )K€ CPOK
. Cratest YK - Cr. 305
AzepOaitmkxan
Haxkazanue - Jlnmenne cB00OIBI HA CPOK IO OJTHOTO TOJa
Cratest YK Cr. 415 Cr. 414
benapyce
Hakazanue | numienne cBOOOBI HA CPOK IO Tpex JeT | JInmenune cBoOOIBI Ha CPOK A0 JABYX JIET
Cratest YK - Cr. 354
ApmMmenust
Haxazanue — JIumienne cBo6O B HA CPOK O ABYX JIET
Crates YK - Cr. 380
I'py3us
Haxazanue — JIumienne cBoOO B HA CPOK O ABYX JIET
Crates YK - Cr. 427
Kazaxcrtan
Haxazanue — JIumienne cBoOO B HA CPOK O ABYX JIET
Crates YK - Cr. 337
Kupruzus
Haxazanue — JIumienne cBoOO B HA CPOK O ABYX JIET
Crates YK - Cr. 312
Tateus Jlnmenne cBoOOABI HA CPOK IO OJTHOTO TO-
Haxkazanue - J1a, WA KPaTKOCPOYHOE JIUIICHUE CBOOOIBI,
WJIM IPUHYIUTENIbHBIE paOOThI, WK MITpad
Crates YK - Cr. 242
JIutBa IItpad wim nmumenne cBOOOIBI HA CPOK 10
Hakazanue — pacp A ok I
JIBYX JIET
Crates YK - Cr. 319
MonnoBa
Haxazanue — JIumienne cBOOOBI HA CPOK O ABYX JIET
Cratest YK - Y.2cr. 314
Poccus IIpunynureasHble pabOTHI HAa CPOK 0 IBYX
Haxkazanue - PHHYZ p POK 210 1BY.
JIET WJIH JIMIIEHUE CBOOOJIBI HA TOT e CPOK
Cratest YK - Cr. 208
TypxMenuctan
Haxkazanue - Jlnmenne cB0OOIBI HA CPOK IO OJJHOTO TOJA
Cratest YK - Cr. 329
DcToHus JleHe)kHOE B3BICKAaHUE WM TIOPEMHOE 3a-
Hakazanue —
KIJIFOYEHHUE Ha CPOK JI0 OJJHOTO roja

Kak BumHO, 32 YKJIOHEHHE OT OTOBIBAHWS HAKa3aHWs B BUJIC JIMIIICHUS CBOOOIBI 3aKOHOIATEIILCTBO 3a-
PYOCIKHBIX CTpaH B OCHOBHOM TIpEyCMaTPUBACT HaKa3aHWE B BHJIC JIMIICHUS CBOOOJBI HA CPOK OT OJIHOTO
710 JIBYX JIET, XOTS ¥ HE UCKITIOYAETCS] BOSMOYKHOCTh Ha3HAYCHHs O0JIee MATKOTO HaKa3aHusl.

3a yKJIOHEHHE OT OTOBIBAHUS HAKa3aHUS B BUJC OTPaHMUYCHUS CBOOOBI OTBETCTBEHHOCTH MPEIyCMOT-
peHa ToipKo B cT. 415 YK Pecniybnuku benmapych 1 4. 1 u 4. 2 ct. 390 YK Vkpaunns!. [Ipudem cr. 415 VK
PecniyOnuku benapych 3a coBepilieHHE 3TOTO MPECTYILICHHS MpelycMaTpuBaeT 0ojee CypoBOoe HaKa3aHUe
(o Tpex JeT JUIIeHUsT CBOOOIBI), YeM 3a YKIIOHCHUE OT OTOBIBaHMS HaKa3aHUsS B BHJIC JIUIICHUS CBOOO/IBI,
YTO CBS3aHO C ITUPOKOM TPAKTOBKOW YKJIOHCHHSI OT HAaKa3aHUS KaK HEBO3BPAIICHUS B HCIPABUTEIbHBINA
IIEHTp, TaK ¥ MOOeTa U3 HeTO.

Uro kacaeTcs MPaKTHKKM Ha3HAYCHUS HaKa3aHUs 32 COBEPIICHUE ATOTO MPECTYILICHUS, TO BAKHO OTMe-
TUTH cienyroiee. Tak, mpu u3ydeHun 183 MPUTrOBOPOB B OTHOIICHUH JIUI, OCYXKJEHHBIX 32 CAMOBOJIBHOC
OCTaBJICHHE MECTa OTpaHUYCHUS CBOOOIBI, KaK OHO U3 JesHUH, mpeaycMoTpernoe 4. 1 cT. 390 YK Ykpau-
HBI, OBIIO YCTAHOBJICHO, YTO HAKa3aHHE B BUJIE OJTHOTO T'0JIa JIMIIICHHs CBOOOIBI SBIISETCS HanboJiee pacmpo-
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CTpaHeHHBIM U ObUTO HaszHaueHOo 133 (72,7 %) nuuam; oT OJHOTO TOAA JI0 OAHOTO TOAa W IIECTH MECSICB
numeHust cBodoasl — 12 (6,6 %); ogHOTO rosa u mecTH MecsIeB jumeHus cBodoast — 24 (13,1 %); nByx
neT nutneHus cBooosl — 9 (4,9 %); IByX JeT U MecTH MecsIeB JuiieHns cBo6oasl — 3 (1,6 %); Tpex et
mutienus ceobons — 2 (1,1 %).

AHanu3 IpUroBOPOB B OTHOIIEHUH 17 JUI, OCY>KIEHHBIX 32 COBEPIIEHUE 3JI0CTHOTO YKJIOHEHUS OT pa-
0ot, mpeaxycMoTpenHoro 4. 1 ¢r. 390 YK VkpauHsl, mokasaj, 4To HanOojee Ha3HaAYaeMbIM HaKa3aHHUEM SB-
JsieTcsl HaKa3aHUe B BUJE JIMIIEHUS CBOOOABI cpokoM ofuH rog — 14 (82,3 %). Taxke ObUIO BBISBICHO J1Ba
ciy4as (11,8 %) Ha3HauCHHS HAKa3aHUS OT OJHOTO TOJA IIECTH MECSIIECB 10 JIBYX JICT JHUIIEHUS CBOOOIBI U
onuH ciy4ai (5,9 %) Ha3HaueHWs HaKa3aHMs B BUJE BYX JIET JIMIIEHHS] CBOOOIBI.

Uro KkacaeTcs CHCTEMaTHYECKOTO HApYIIEHHs OOIIECTBEHHOTO MOPSIKAa WM YCTAHOBIICHHBIX IIPABHI
MpOo>KKMBaHMs, penycMoTpeHHoro 4. 1 cr. 390 YK Vkpaunsl, To npu uccieoBaHu 92 IpuroBopoB B OTHO-
IICHHUH JIHI, OCYXKJCHHBIX 32 COBEPIICHHE 3TOTO MPECTYIUICHHS, ObUIO YCTAHOBJIICHO, YTO HaKa3aHUE B BUJIE
OJTHOTO TOJIa JIMIICHHS CBOOOBI IMO-TIPEKHEMY OCTACTCSl CaMbIM paclipoCTpaHEHHBIM H OBUIO Ha3zHA4YeHO 72
(78,3 %) nuuam; OT OHOTO ToJia JIO OJHOTO TOJIa U MIECTU MECSIIEB JUIIeHUS cBoO0oabl — 6 (6,5 %); omHOTO
rojia U MIECTH MECSILEB JUIIeHus cBo0oasl — 9 (9,8 %); nByx net mumenust cBoooasl — 5 (5,4 %). CnyqaeB
Ha3HA4YCHHS HaKa3aHWs CBBIIIE JABYX JIET JIUIICHUS CBOOOIBI HAMU OOHAPYKEHO HE ObLIO.

Ananmu3upyst koHcTpykuuto 4. 1 cr. 390 YK Vkpaunsl u nesHuil, KoTopele B HEH NpPEayCMOTPEHHI,
C YYE€TOM Pa3IUYHON CTETIEHH UX OOLIECTBEHHOIN ONMAacHOCTH, CYMTAEM BO3MOKHBIM COTIACUTHCS C MHEHUEM
AM. CokypeHKO 1O TIOBOIYy HEO0OXOAUMOCTH c(HOpMYIMpPOBaTH MX B OTJIECIHHOH CIHENUAILHOW CTaThe
(ct. 390-1 YK VYkpaunsl), KoTOpas cocTosuia Obl U3 AByX 4acteii [9; 49].

[Ipu stom, cornamasice ¢ O.B.BpriH3aHCcKOH, cunTaeM HEOOXOJUMBIM Uil CAMOBOJIBHOTO OCTaBICHUS
MeCTa OTPaHWYCHHS CBOOOJBI, KaK 3a MO0eT U3 UCTIPAaBUTENLHOTO IIEHTPa, OCTAaBUTh HaKa3aHHE B BUJE TPEX
JIeT JUIeHus cBoOo bl Takke cunTaeM IenecooOpa3HbIM 3a COBEPILEHHE 3JIOCTHOTO YKIOHEHHUS OT padoT,
CUCTEMAaTUYEeCKOE HApYIIICHUE OOIIECTBEHHOTO MOPS/IKA WIM YCTAHOBJICHHBIX MPABUJ POKUBAHUS B UCIIPA-
BUTEJIBPHOM IICHTPE CHU3WTHh MaKCHMAJbHBIN TpeAeN Haka3aHUs B BUJC JIUIICHUS CBOOOIBI IO NIBYX JIET
[7; 149, 150].

[To nToram mpoBeneHust uccinenoBanus 43 MPUTrOBOPOB B OTHOLICHWH JIMI, OCYXAEHHBIX 32 COBEpIIe-
HUE MPECTYIJICHUH, npeaycMoTpeHHbIX 4. 2 ¢T. 390 u u. 3 cr. 390 YK Vkpaunsl, cienyeT OTMETUTh, YTO
B OCHOBHOM Ha3Ha4aeMoe HaKa3aHWE KOJeOJeTcs B mpeneiax OT OAHOTO A0 ABYX JIET JHUIIECHUS CBOOOIBI.
[Ipu >TOM TOCTATOYHO YACTO 3a COBEPIICHHE MPECTYIUICHUS, TpeaycMOoTpeHHOTo 4. 2 ¢T. 390 YK Ykpaunsl,
TaKKe Ha3HAYaeTCsd HaKa3aHWE B BUJE OTPaHUUEHHS CBOOOBI HA CPOK OT OJHOTO 0 IBYX JieT. C TOUKH 3pe-
HUSl OOIIECTBEHHOW OMAaCHOCTH STHX IMPECTYIUIEHUI cUYuTaeM HEOOXOTUMBIM BHIBI W pa3Mephl HaKa3aHWM,
KOTOpBIE B HUX IPEIyCMOTPEHBI, OCTABUTH 0€3 N3MEHEHH.

3nocmuoe HenogunogeHue mpebOSAHUAM AOMUHUCIIPAYUY VUPEHCOEHUSL UCNONHEHUs HAKA3AHUU.
B tabmunie 3 npencrabiieHa cpaBHUTENbHAS XapaKTEPUCTHKA CPOKOB HAKa3aHUS 332 COBEPIICHUE 3JI0CTHOTO
HEMOBHHOBEHHS TPEOOBAaHMSAM AIMHUHHCTPAIMK YYPEXKJSHHUS HCIONHEHHS HaKa3aHW B COOTBETCTBHUU
C YTOJIOBHBIM 3aKOHO/IATENHCTBOM Y KpaWHBI M HEKOTOPBIX IPYTHX CTpPaH.

Taonuma 3

CpaBHI/ITeJILHaH XaPaAKTEePUCTUKA CPOKOB HAKA3aHUA 32 COBCPIICHHUE 3JI0CTHOT0 HCEIIOBUHOBCHUSA
TpeGOBaHHﬂM AAMUHHUCTPANMH YUYPEKIACHUA UCITOJTHCHUSA HAKa3aHUH B COOTBETCTBHH
C YIO0JIOBHBIM 3aKOHOIATEJIbCTBOM chpamml N HEKOTOPLIX JIPYIrux CTpaH

Cratea YK Cr. 391
VYkpauna
Haxkazanue Jlumenne cBoOOBI HA CPOK JO TPEX JIET
Cratpa YK Y. 1cr. 411 Y.2cr. 411
Benapycs
Hakazanue | Jlumienue cBoOOBI HA CPOK 0 OHOTO roa | JlumieHue cBOOOABI Ha CPOK JI0 JBYX JIET
Crathsa YK Y. 1crt 378
I'py3us
Haxkazanue Jlumenne cBoOOBI HA CPOK JO TPEX JIET
Cratea YK Y. 1cT. 428 Y. 2cr.428 Y. 3cr. 428
Kazaxcran Hakasanue Jlumenwue cB0OO b1 HA CpOK OT| JIumeHune cBoOo b Ha CpoK | JIumieHne cBoOO B HA CPOK
JIBYX IO TISAITH JIET OT YETBIPEX JI0 CEMU JICT OT IIATH 0 JECITHU JCT
Cratea YK Cr. 321
Monnosa
Haxkazanue Jlumenne cBOOOIBI HA CPOK JIO TSATH JIET
Cratea YK Y. 1cr. 221 Y. 2cr. 221
V36ekucran
Haxkazanue Jlnmenne cBOOOIBI HA CPOK 0 TpeX JieT | JIummeHne cBoOOIBI Ha CPOK OT TPEX JIO TSATH JIET
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Kak BuanM, 3aK0H yCTaHOBWII IOCTATOYHO CYPOBBIC HaKa3aHHUS B OTHOIICHUH JIUI, COBEPIIAIOIINX 3TO
npectymienue. Kak ykaspBan A.C.MuxiuH, OHH SBISTFOTCS BAXKHBIM 3BE€HOM B IIeTIH Mep 10 60pr0e ¢ Takoi
KaTeropuel OCyKJICHHBIX, KaK 3JIOCTHbIC HAPYIIUTENN YCTAHOBICHHOTO 3aKOHOM IOPsIKa OTOBIBAHUS HaKa-
3anus [10; 51].

Uro kacaercs MpaKkTUKW Ha3HAYCHHS HAKA3aHUS 32 COBEPIICHHE STOTO MPECTYIUICHHUS, TO HEOOXOANMO
OTMEeTUTH cienymomee. [Ipu m3yuennn 505 mpuTOBOPOB B OTHOLIEHWH JIMI, OCYXICHHBIX 32 COBEPIICHHE
37I0CTHOTO HETIOBUHOBEHMS TPEOOBaHMSIM aIMHHUCTPAMU YUYPEXKACHHUs HCIIONHEHUS HaKa3aHW, ObUIO
YCTaHOBJICHO, YTO HaKa3aHHE B BHJE OJHOTO TO/a JIMIIECHHUS CBOOOBI SIBIIsIETCS HanOojee pacipoCTpaHeH-
HBIM 1 0bUT0 HazHaueHo 337 (66,7 %) numaM. PactipocTpaHeHHBIM TakKe SBJSIETCA Ha3HAUCHUE HAKa3aHUS B
BHJIE OJTHOTO TOJ]a M MEeCTH MecseB JuieHust cBoooast — 101 (20 %) u 1Byx et aumeHus: cBo00IbI — 45
(8,9 %). Cpox Haka3aHus B BUAC TpeX JeT JumieHust cBoboasl — 8 (1,6 %) npumeHsieTcst O4eHb PEIKO, KaK ’
T000# APYTOH CPOK, TIPEBHIIIAIONTNI 1Ba Toa uieHns cBoooast, — 9 (1,8 %).

[Mpu m3yueHun cyneOHOW TPAKTHUKU Ha3HAYCHUS HaKa3aHUs 32 COBEPIICHUE MPECTYIUICHUs, Mpesy-
cmotperHoro ct. 391 YK Ykpaunsl, Mbl Takke BeTpeTwn JBa cirydas (0,4 %) Ha3HaueHUs Haka3aHus OoJee
MSTKOTO, YeM MPEeTyCMOTPEHO CaHKLUEH CTaTh, a UMEHHO apecTta, u Tpu ciydas (0,6 %), korga ocykaeH-
HBIM Ha3Ha4yaJloCh HaKa3aHWE HIDKE HU3IIETO Mpe/ena, yCTAaHOBICHHOTO B caHKuH cT. 391 YK Ykpaunsl.

OtHocurenbHo cankuuy cT. 391 YK Ykpaunsl xoTenochk Ob1 OTMETHTB, YTO BUJ U pa3Mep HaKa3aHUs,
MPeayCMOTPEHHBIE B HEH, Ha Hall B3I, HEOOXOAMMO OCTABUTH 03 M3MEHEHHH. DTO MOXXHO OOBSCHHUTH
TEM, 9TO K OCYKJIEHHBIM, OTOBIBAIONINM HaKa3aHHE B BHUJIE JTUIICHUSI CBOOOIBI 32 paHee COBEPIICHHBIE Ipe-
CTYIUICHHUS, HeOOXOUMO MPUMEHSTH OoJiee CypOBbIe HaKa3aHUs, B YACTHOCTH, JIUIIEHHUE CBOOOBI B CITydae
COBEpILECHUSI MU HOBBIX MPECTYIUICHUH. B CBsI3M ¢ MOBBIIIEHHOW 00IIECTBEHHOW OMACHOCTBIO TAKHX OCYXK-
JEHHBIX WX HCIIPABICHUE U TOCTHKEHHUE MHBIX IIefiel HaKa3aHWs HEBO3MOXKHBI 0€3 M30JISIHUN OT 0OIIecTBa.
Ho ecnm cyx mpu HasHaueHWHM HakKa3aHHUA OCY)KIEHHOMY, KOTOPBIA COBEPIIHJI 3J0CTHOE HETIOBUHOBEHHE
TpeOOBaHUAM aJIMUHUCTPAIIUH YUPEKACHUS HCIIOJIHEHUS HaKa3aHWUH, IPUJIET K BEIBOY O BO3MOXHOCTH Ha-
3Ha4YeHUs eMy 0ojiee MATKOTO HaKa3aHWs, 4YeM JIHILIEHHUE CBOOObI, OH MOXKET BOCIIOIB30BATHCSI CBOMM IIpa-
BOM W Ha3HAYUThL Haka3aHue ¢ npuMeHeHneM cT. 69 YK Ykpawnst [11; 58].

Heticmesus, 0ezopeanuszyrouue pabomy yupesicoeruli uCnoaHenus nakazauui. B tadbmure 4 npencrasie-
Ha CpaBHUTEJbHAS XapaKTEPUCTUKA CPOKOB HAKa3aHUS 3a COBEPILEHHE CHCTBUI, 1e30praHu3yIonINX pado-
Ty YYpeXIEHUI WCMOTHEHHWS HAKa3aHWW, B COOTBETCTBHM C YTOJOBHBIM 3aKOHONATENbCTBOM YKpauHBI U
HEKOTOPBIX IPYTHUX CTPaH.

Taonuma 4

CpaBHHTeIbHASI XaPAKTEPUCTHKA CPOKOB HAKA3AHUSI 32 COBepIlIeHNe el cTBHIA,
Je30pPraHu3yI0NIUX PadoTy y4Ype:KIeHUil HCIIOJTHeHNsI HAKA3aHUi, B COOTBETCTBHH
€ Yr0JIOBHBIM 32KOHO/ATEIbCTBOM YKPAHHBI U HEKOTOPBIX APYrHX CTPaH

Cratbs YK Cr. 392
Ykpanna
Haxkazanue Jlnmenne cB0OOIBI HA CPOK OT IISITH JIO JECSATH JIET
Cratpst YK Y. 1cr 317 Y.2cr. 317 Y.3cr 317
Azepbaiimxan Haxasanme JIumienne cBo6o B! Ha cpok | JInmenne cBo6oabI Ha cpok | JInmeHnne cBOOOBI Ha CPOK
JIO TISATH JIET OT MATH J0 CEMH JIET OT CEMH JI0 JBCHAIIIATH JIET
Crathsa YK Y. 1ct. 410 Y. 2cT. 410
Benapycs Haxasanme JlumeHue cBOOOIBI HA CPOK JIumenue cBo6OBI HA CPOK
OT JBYX JIO CEMH JICT OT TPEeX JI0 ACCSATH JICT
Cratbst YK Y. 1cr 319 Y.2cr. 319 Y.3cr. 319
ApmeHus Hakasanue JIumenne cBoOo I Ha cpok | Jlumenune cBoOO bl HA CpoK | JInmieHne cBOOOIBI Ha CPOK
IO IBYX JICT OT JBYX JIO TISITH JIET OT IIATH 10 JAECITH JIeT
Cratbst YK | Y. 1cr. 378 Y.2cr. 378 Y. 3 cr. 378 Y. 4 cr. 378 Y. 5cr. 378
JInmenue cBo- | Jlumenue cBo- | Jlumenue cBo- | JIumenue cBo- | Jlumenwe cBo-
I'py3us Hakasanue 00161 Ha CPOK [0 | 0OJTBI HA CPOK OT | 0OJTBI HA CPOK OT | OOJIBI HA CPOK OT | OOBI HA CPOK OT
Tpex JIeT TPEeX JI0 MATH JIET| MIECTH JIO0 BOCh- | BOCBMH JIO JIECsI- | JECSATH J0 TIST-
MH JIET TH JICT HaJIIATH JICT
Cratps YK Y. 1cr. 429 Y.2cr. 429 Y. 3 cr. 429 Y. 4 cr. 429
JInmenne cBoOoaer |JInmenue cBoOonsl | JInmenue cBo0o- |  JInmenne cBoOOALI Ha
Kazaxcran Haxasare | F& CPOK OT IBYX JIO | Ha CPOK OT TPEX 70| JIbl Ha CPOK OT CPOK OT JIECSITH JIO JIBa-
II9TH JIET CEMH JIET CEeMH JI0 ICCATH | ILATH JICT WIH IMOKU3HCH-
JIET HOE JIMIIICHHE CBOOOIBI
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MpononxeHnue tTadbnuus 4

Cratpst YK 4. I ct. 345 4. 2 cr. 345 4. 3 cr. 345
Kuprusus Haxasane JInmienne cBo6oabI Ha cpok | JInmenne cBo6oabI Ha cpok | JIumeHnne cBoOOIBI Ha CPOK
OT YETHIPEX JI0 CEMH JIeT OT TpeX J0 CEeMH JIET OT IISITH J0 JECSITH JIEeT
Crates YK
JlatBust
Haxazanue Jlunienne cBOOO B! HA CPOK OT TPEX IO BOCHMH JIET
Crates YK 4. 1 ct. 239 4. 2 cT. 239
JIutBa Jlnmenne cB0OOBI Ha CPOK Jlmmenne cBOOOIBI Ha CPOK
Haka3zanue
JIO IECTH JIET OT TpeX J0 MATHAALUATH JICT
Cratps YK
Moungosa
Haxkazanue Jlumenne cBOOOIBI HA CPOK OT TPEX JIO JIECSITH JICT
Crates YK Y. 1 cr. 321 4. 2 cr. 321 Y. 3 cr. 321
Poccus Hakasanue JIumenne cBoOo b1 Ha cpok | Jlumenune cBoOOabI HA CpOK | JInmieHne cBOOOIBI Ha CPOK
IO TISITH JIET JIO TISITH JICT OT MATH JIO ABCHAIIIATH JICT
Crates YK Y. 1 cr. 332 Y. 2 cr. 332
TamxukucTan Hakasanue Jlumenne cBoOO/BI HA CPOK OT ABYX 10 Jlumenue cBoOOIBI HA CPOK
TISITH JICT OT MSATH JJO BOCEMHU JICT
Cratps YK Y. 1cr 213 Y.2cr. 213
TypkmenucTan Haxasanme JlummeHue cBOOOIBI Ha CPOK JIumenue cBOOOBI Ha CPOK
OT TPEX JIO BOCbMHU JICT OT JICCSATH JI0 JBAJIATH JIET
Crates YK 4. 1 ct. 220 4. 2 ct. 220
VY36ekucran Hakasanue JIumenue cBOOOBI HA CPOK Jlumenne cBoOOIBI HA CPOK
OT TpeX J0 TISITH JIET OT TSTH J0 JCCSTH JIET

Uro kacaeTcs MPakTHUKKA Ha3HAUYEHUS HAaKa3aHUS 3a COBEPIIEHHE MPECTYIUICHUS, TPEAYyCMOTPEHHOTO
cT. 392 YK Ykpaussl, TO cIeAyeT OTMETUTh, YTO CYJbl HA3HAYAIOT HaKa3aHHUE B MpeeNax CaHKIIMU CTaThH.
OpHaKo B CBsI3U ¢ HEOOJBIINM KOJMYECTBOM 3TUX MPECTYIUICHUH Ka4YeCTBEHHO HCCIICI0BATh MPAKTUKY Ha-
3HAYeHHs] HAKa3aHUS 32 UX COBEpIIEHHE HE MPEeICTaBIsSIeTCS BO3MOXKHBIM. BMmecTe ¢ TeM, mucciieys BOmpoc
0 COpa3MepHOCTH HaKa3aHU 3a ACWCTBUS, A€30pTaHU3yIoIINe paboTy yUpeKACHUN NCIIOTHEHHUS HaKa3aHHiH,
C MX XapaKTepoM M CTENeHbIO OOIIECTBEHHOW OMAcCHOCTH, cleayeT coriacutbesi ¢ MHeHreM O.B.Bpwin-
3aHCKON 0 HEOOXOIWMOCTH CHIDKEHHS HIDKHETO Ipe/ea HaKa3aHWs B BHJIE JINIICHHUS CBOOOBI C TISTH JIET
IO TpeX JIeT, 9TO OCHOBBIBAETCS Ha TIOJIOKEHHIX O HAKa3aHWU 32 CMEXHBIE MPECTYTIICHHUS CO CIEIHATbHBIM
norepreBmuM (cT.cT. 345, 346, 350 YK VYkpauHsl), cTaTHCTHUECKUX TMOKA3aTeIIX U OMBITE 3apyOeKHBIX
rocyapcTB. BepxHss ke rpaHUIla HAKa3aHUS B BHJIC JUIICHUS CBOOOBI 32 MPECTYIICHHUE, MPEAYCMOTPCH-
Hoe cT. 392 YK Ykpaunsl, siBiIseTcs BIIOJTHE 000CHOBAaHHOM M HE TpeOyeT nu3MeHenuii [7; 163, 164, 12; 554].

Taxke cumraeM cupapemuBbIM mnpemioxkenue O.B.bperazanckoit u3nmoxuth cT. 392 YK VYkpauHb!
B HOBOU pEJaKIliy, BHECS TCPMUHOJOTUYCCKAE U3MEHEHHMS, a TAK)KE PA3/ICIMB CTAThIO HA TPH YaCTH, Kaxk-
Jast U3 KOTOPBIX TpeycMaTpuBaiia Obl pa3HbIe 10 CTENICHW OOIIECTBEHHOW OMACHOCTH JICSHUS, 32 COBEpIIIe-
HHE KaKIOTO M3 KOTOPBIX MPeayCMaTPUBANICS ObI pa3HBIN CPOK JUIICHHS cBoOOAH! [7; 164].

THobee uz mecma auwenus c60600vl unu u3-nod cmpadicu. B Tabnuue 5 npeacraBieHa CpaBHUTEIbHAS
XapaKTepUCTUKA CPOKOB HAaKa3aHUs 3a COBEPILICHHE MoOera U3 MecT JIMIIEHUsT CBOOOIBI WIIH U3-TIOJ CTPaKU
B COOTBETCTBHH C YTOJIOBHBIM 3aKOHOAATEIHLCTBOM Y KPaWHBI U HEKOTOPBIX APYTHUX CTPaH.

Kak BUmHO, HWXHUI TIpe/ien Haka3aHWs 3a MMOOEr M3 MECTa JIUIICHHS CBOOOBI, MPETYCMOTPECHHBIH
B caHkiuu 4. 1 ct. 393 VK VkpauHbI, COCTaBISET TPU TOAA JUIICHUS CBOOOJBI U SIBIIICTCS CAMbIM BBICOKHM
CPeIu COOTBETCTBYIOIIMX YTOJIOBHO-IIPABOBBIX HOPM IO 3aKOHOJATENbCTBY YKa3aHHBIX TocynapcTB. Bepx-
HUH TIpeJieNT HaKa3aH!us B BUJIE MATH JIET JTUIIEHUS CBOOOBI, 0 CPAaBHEHUIO C JPYTUMH, TaKXKe SIBIIETCS ca-
MBIM BBICOKHM U TIPEIyCMOTPEH Tarke B cankuuu 4. 1 ct. 365 YK Pecniy6nuku Tamkukucran u 4. 1 ct. 222
PecrryOonmku V30ekncraH.

Cpok Haka3aHUA OT ISATH O BOCEMH JIET JIMIIIEHHUA CBOOOBI 32 MOOET U3 MECT JIMIIEHHUS CBOOOIBI MIIH
U3-TI0/ CTPAXXH MPH HATMYMH KBATM(PHUIHUPYIOMIKX MPU3HAKOB, MPEIyCMOTPEHHBIX B 4. 2 cT. 393 YK Vkpaun-
HBI, CYIIECTBEHHO HE OTJIMYACTCSA OT CPOKOB JIMIICHHUS] CBOOOBI 32 ATO MPECTYIJICHNE, KOTOPBIE yCTaHOBIIE-
HBI YTOJIOBHBIMU 3aKOHAMH ITOCTCOBETCKUX TOCYIapCTB.

Uro xacaeTcs MPaKTUKU HAa3HAUCHUS HAKa3aHUS 3a COBEPIIECHUE 3TOTO MPECTYIUICHUS, TO HAJI0 OTMe-
TUTH caenyromee. Tak, Npu u3ydeHuu 192 mpuroBopoB B OTHOUIEHHH JIUL, OCYKJIEHHBIX 32 COBEpILICHHUE
MIPECTYIUICHUS, IpexycMoTpeHHoro 4. 1 c¢r. 393 YK YkpaunHbl, OBUIO yCTaHOBICHO, YTO HaKa3aHUE B BHIE
TpeX JIeT JIUIIeHUS CBOOO/BI SIBIIIETCS HanOoJee pacpoCTpaHEHHBIM U ObuT0 HasHaueHo 149 (77,6 %) nu-
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11aM; OT TPEeX JIET IO TPEX JICT U MISCTH MECSAIEB JIniieHus cBo0oabpl — 7 (3,6 %); TpeX JIET U IECTH MECALICB
numienust cBoboasr — 13 (6,8 %); ueTpipex et nuinenus cBodonbl — 17 (8,8 %); maTu neT aumeHus cBo-
60161 — 3 (1,6 %). Kpome atoro, Ob110 BEIsIBIEHO TpH ciay4ast (1,6 %) Ha3HaueHUs HaKa3aHWsI HUKE HU3IIe-
ro TpeJieNa, a IMEHHO JBYX JICT JIUIICHUS CBOOOIBI.

Tabnuuma 5

CpaBl—[l/lTeJ'l])Haﬂ XaPaKTEePUCTUKA CPOKOB HAKa3aHUA 32 COBEPIICHUE noodera
W3 MECT JINIIEHUs CBOOOAbI MJIM U3-TIO] CTpa’*xvM B COOTBETCTBHHU C YITOJTOBHBIM
3aKOHOIAaTEJIbCTBOM YKpaﬂHbl N HEKOTOPLIX JIPYIuX CTPaH

Cratbsa YK Y. 1cr. 393 Y.2cr. 393
VYkpauna Jlumenne cBOOOBI HA CPOK Jlumenne cBOOOBI HA CPOK
Hakazanue
OT TpeX A0 MSTH JIET OT TSATH JJO BOCEMHU JICT
Cratbsa YK Y. 1 ct. 304 4. 2 ct. 304
Azepbaiimxan JIumenue cBOOOIBI Jlumenue cBOOOBI HA CPOK
Hakazanue
Ha CPOK JI0 JBYX JIET OT JIBYX JO HIECTH JIET
Cratbs YK Y. 1cr. 413 U.2cr. 413
Benapych Hakasare Jlumenne cBOOOIBI HA CPOK JO TPEX JIET Jlumenne cBoOOBI HA CPOK OT ABYX 10
CeMH JIeT
Cratbs YK 4. 1 cr. 355 4. 2 cr. 355
ApmMmenust
Hakazanme | Jlumenwe cBOOOBI HA CPOK A0 Tpex JeT | Jlumenne cBoOoabI Ha CPOK IO BOCBMH JIET
Cratpst YK 4. 1 ct. 379 4. 2crt. 379
I'py3us Jlnmenne cB0OOBI Ha CPOK Jlnmenne cBOOOBI HAa CPOK
Py Haxkazanue A p A p
JI0 YETHIPEX JIET OT YETHIPEX 10 BOCBMH JIET
Cratbs YK 4. 1 cT. 426 4. 2 cT. 426
Kaszaxcran Jlnmenne cB0OOBI Ha CPOK Jlnmenne cBOOOBI Ha CPOK
Haka3zanue
JIO TpeX JIeT OT TpeX J0 IIECTH JIET
Cratbs YK Y. 1 cr. 336 4.2 cT. 336
Kuprusus JIumienne cBo6OABI HA CPOK Jlmmenne cBOOOBI Ha CPOK
Hakaszanue
JIO TpeX JIeT OT TPEX JJO BOCEMHU JIET
Cratbs YK Y. 1crt 310 Y.2cr. 310
JlatBust
Hakazanme | Jlumenwe cBOOOIBI HA CPOK JIO TPEX JIET Jlumienne cBOOO B HA CPOK JIO TISITH JIET
Cratpst YK 4. | cT. 241 4. 2 cT. 241
JIutBa ApecT Wi JIMIICHHE CBOOOTBI Jlnmenne cBOOOIBI HAa CPOK
Hakaszanue
Ha CPOK JI0 TPeX JeT JIO TISITH JIET
Cratpst YK Y. 1lct 317 4Y.2crt. 317
MonnoBa
Hakazanme | Jlumenwe cBOOOIBI HA CPOK A0 Tpex JieT | Jlumenne cBOOO B! HA CPOK JIO MIECTH JIET
Cratps YK Y. 1cr 313 Y.2cr 313 Y.3cr. 313
[Ipunrynutensable paboTel | IlpunynurensHeie pabotsl | [IpuHynuTensHBIE pabOTHI
Poccus Haxasapue |1 CPOK 0 MCTHIPEX JIT M| HA CPOK /IO MATH JIET HIN HA CPOK JI0 TISITH JICT HITH
JIUIICHUE CBOOOIBI HA TOT | JIMIICHUE CBOOOMBI HA TOT | JIMIIICHHE CBOOOBI Ha CPOK
K€ CPOK K€ CPOK JI0 BOCbMH JIET
Cratbsa YK Y. 1 cr. 365 Y. 2 cr. 365
Tamxuxucran Haxasare JlumeHue cBOOOIBI HA CPOK JlumeHue cBOOOIBI HA CPOK
OT JBYX JIO TISITH JIET OT IATHU A0 ACCSITH JET
Cratbsa YK 4. 1 cr. 207 4. 2 ct. 207
TypxmenucTan JlumeHue cBOOOIBI HA CPOK JlumeHue cBOOOIBI HA CPOK
Hakazanue
JI0 TpeX JIeT OT TpeX JO IIECTH JIET
Cratbs YK Y. 1cr. 222 4. 2 cr. 222
VY36ekucran JlumeHue cBOOOIBI HA CPOK JlumeHue cBOOOIBI HA CPOK
Hakazanue
JIO TISITH JIET OT TISITH JI0 BOCEMHU JIET
Cratbs YK Cr. 328
OcTtoHus
Haxkazanme JleHexxHOe B3BICKaHME WITH TIOPEMHOE 3aKITIOYEHHE HA CPOK JI0 TPEX JIeT

AHamM3 MPUTOBOPOB B OTHOIICHUU 53 YETIOBEK, OCYXKIACHHBIX 32 COBEPIICHHE MPECTYIUICHUS, TIPEIY-
cMoTpeHHOTo 4. 2 cT. 393 YK VkpauHsbl, mokasai, 4To HAKa3aHUE B BHJIE TISATH JIET JIMIIICHUS CBOOOBI OBLIO
HazHadyeHo 35 (66 %) naumaMm; Ty JIET U MIECTH MECAIEB JulieHus cBoooasl — 7 (13,2 %); mectu net nu-
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meHust cBoboasl — 9 (17 %); cemu et — 2 (3,8 %). [Ipu 3TOM ciayvaeB Ha3HAUYECHHUS] MAKCHMAJIBHOTO IIpe-
Jiefla HaKa3aHusl — BOCBMH JIET JIMIIEHUs CBOOOJIbI — MbI HE BCTPETHIIN.

C Touku 3peHus Ha TO, YTO MOOEr U3 MECT JIMIIEHUS CBOOOABI WIN U3-TIOJ CTPAXHU SIBJISIETCS] OHUM U3
CaMBIX OMACHBIX ACSHUH, MOCATAIOMINX HA HOPMAJIBbHYIO JEATeIbHOCTh OPIaHOB U YUPEKACHUI IeHUTEHIUap-
HOM CITyOBbI YKpanHbI, CAUTAaEM HEIeIeco00pa3HbIM BHECEHNE N3MEHEHMM B CaHKITHH CT. 393 YK YkpanHsbI.

Hapywenue npaeun aomunucmpamugno2o naosopa. B tabnuue 6 npencrapieHa cpaBHUTENbHAS Xapak-
TEPUCTHKA CPOKOB HaKa3aHMs 3a COBEpIICHUE HAPYIICHUs NpaBUiI aAMUHUCTPATUBHOIO HA/I30pa B COOTBET-
CTBHH C YTOJIOBHBIM 3aKOHO/AATEIILCTBOM Y KPauHBI M HEKOTOPHIX IPYTUX CTpaH.

Tabnuma 6

CpaBHUTe/JbHas XapaKTePHCTHKA CPOKOB HAKa3aHUs 32 COBepIIEHHE HAPYIIeHHUsI
NMPaBUJI AIMUHHUCTPATHBHOTO HA/I30Pa B COOTBETCTBUH C YTOJIOBHBIM 3aKOHOAATEILCTBOM
YKpanHbl 1 HEKOTOPBIX IPYTHX CTPaH

Cratbst YK Cr. 395
VYkpauna
Haka3zanue ApecT Ha CPOK JI0 IECTH MECSIIEB
Cratbst YK Cr. 421 Cr. 422
Benapyce Hakasaue ApecT Ha CPOK JIO IISCTH MECSIICB WK - | JlumeHne cBoOOIBI HA CPOK IO ABYX JIET
IIeHHe CBOOOIBI Ha CPOK JI0 OJTHOTO To/1a
Cratps YK 4. lct. 272 Y.2cr. 272
Bonrapus Haxasanue JInmenne cBOOOBI HA CPOK JIO TIECTH MeCS- [IpobGarus Ha CPOK OJUH TOJT
TIEB WJIH TTPOOAITHs
Cratbs YK Cr. 431
Kasaxcran [Itpad B pazmepe 10 OJHOM THICSIN MECTIHBIX PACUETHBIX MOKA3aTENICH,
Hakazanue 00 UCTIpaBUTEIbHBIC PAOOTHI B TOM XKe pa3Mepe, TM00 OrpaHnIeHHE CBOOOIBI
Ha CPOK JI0 OJTHOTO roJia, JIN00 JHUIIeHHE CBOOOIBI Ha TOT JKE CPOK
Cratbs YK Cr. 314.1
Pocens OO0s3aTenbpHbIE pa0OTHI HA CPOK OT CTa BOCBMHUAECSTH JIO0 IBYXCOT COPOKA YacoB,
Hakazanue MO0 UCTIpaBUTEIbHBIC PAOOTHI Ha CPOK JIO IBYX JIET, TUOO JIUIIIEHHE CBOOOIBI
Ha CPOK JI0 OJTHOTO rojia
Cratbst YK 4. 1 ct. 226 4. 2 cr. 226
VaGexucTan Itpad 10 NATUAECCATH MEHUMAIILHBIX Jlnmenue cBOOOBI HA CPOK
Hakazanue | pa3smepoB 3apaOOTHOM IUIATHI WM JHIICHHE OT JBYX JIO YETBIPEX JICT
CBOOOBI JI0 IBYX JIET

Kax BuaHO, BUI M pa3Mep Haka3aHUsS 3a COBEPIICHUE MPECTYIUIEHUs, MPeAyCMOTpeHHOro cT. 395 YK
VYkpaunsl, 0osiee MITKHE MO CPABHEHUIO C aHAJIOTHYHBIMH yTOJIOBHO-TIPABOBBIMA HOPMaMH HEKOTOPHIX 3a-
pybexHbIx cTpaH. [Ipu 3ToM XoTenoch ObI 0OpaTUTh BHUMaHUE Ha TO, 4To B cT. 421 YK Pecny6nuku bema-
pych, ct. 272 YK Pecniyonmuku Bonrapus, 4. 2 ct. 314.1 YK P® u 4. 1 cr. 226 YK Pecniybnuku Y30ekucTtan
MPeyCMOTPEHA YToJIOBHASI OTBETCTBEHHOCTH HE TOJBLKO 3a CAMOBOJIBHOE OCTABJICHUE JIUIIOM MECTA KUTEIh-
CTBa WM HENPHUOBITHE 0€3 YBAXKHUTEIBHBIX IPUYHH B OMPEICIICHHBIH CPOK K M30paHHOMY MECTY JKUTEIbCT-
Ba, HO M HEIOCPEJCTBCHHO 32 HApYIICHUE MPAaBHJ aJMUHUCTPATUBHOTO HAJ30pa, T.C. 33 HAPYIICHHUE ITOJ-
HaJ30pHBIMU 00SI3aHHOCTEW W 3allpeTOB, YCTAHOBJICHHBIX MPABWI U OTPAHHUYCHHUIA OTHOCUTEIHLHO MX TOBE-
nenwst, 3a 4to B cT. 187 Kogekca Ykpauns! 00 aIMUHUCTPATUBHBIX MTPABOHAPYIICHUSX MPEIyCMOTpEHA al-
MUHUCTpPATUBHAS OTBETCTBEHHOCTbD.

Urto kacaeTcs MPaKTHKKM Ha3HAYCHUS HaKa3aHWs 32 COBEPIICHUE ATOTO MPECTYILICHHUS, TO BAKHO OTMe-
TUTH clenyromee. Tak, mpu u3ydeHuu 439 MpUTrOBOPOB B OTHOIICHHUHU JIUI], OCYKJICHHBIX 332 COBEpIICHHUE
MIPECTYIUICHUS, TIpeaycMoTpeHHOTO cT. 395 YK Vkpanssl, ObUT0 yCTAaHOBICHO, YTO HaKa3aHUE B BHJIE OIHO-
ro Mecsma apecta Opuio HazHaueHo 134 (30,5 %) munam; nByx MecsieB — 96 (21,9 %); Tpex mecsieB —
75 (17,1 %); getsipex mecsiieB — 53 (12,1 %); matu mecsueB — 29 (6,6 %); mectu Mecsies apecta — 22
(5 %). Kpome sToro, Ml Takke BCTpeTHn 26 ciydaeB (5,9 %) Ha3HaueHUs HaKa3aHUs Oojiee MATKOrO, YeM
MPEeyCMOTPEHO CAHKIMEW CTaThH, a UMEHHO IITpad U 00IIecTBeHHbIC Pa0oThl. OTHOCHUTENBHO 4 YEIIOBEK
(0,9 %) ObLIM BBHIHECEHBI OIPABAATEIBHBIC MPUTOBOPHI, 32 OTCYTCTBUEM B WX NEHCTBUSIX COCTaBa JaHHOTO
MPECTYTUICHHS.

Hccnenys cankmuio cT. 395 YK VYkpauwHbl, cauTaeMm, 94TO BHI W pa3Mep HaKazaHUsS, COJMEPKaIIAecs
B Hell, He COOTBETCTBYIOT OOIIIECTBEHHOM OIMAaCHOCTH 3TOTO MPEeCTyIUIeHHs. Bmecte ¢ TeM, 1o HameMy MHe-
HHUIO, CIIeyeT cornacuthesi ¢ MHeHUeM J[.A. HazapeHko, KOTOpBIA yKa3bIBa€T, YTO HAIMUME B 3TOM CaHKIWU
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TOJIBKO OJHOTO BHJA HaKa3aHUs HE AAeT JOCTaTOYHBIX BO3MOKHOCTEH MHIUBHIYaIM3UPOBATh HAKa3aHUE 32
JaHHOE TPECTYIUICHHE, TAe KaXIbli KOHKPETHBIA clydail MMeeT CBOM crenuduyeckne 0coOCHHOCTH
[13; 181]. Ha nam B3rasia, Obi10 OBI 1EIeco0Opa3sHbBIM NPEAyCMOTPETh B CAHKIUAX TOH CTaTbU HECKOJBKO
BUOB HaKa3aHUs, B TOM 4Hcie Ooliee CypOBBIX, YEM TO, KOTOPOE COJACPIKUTCS ceiyac, a UMEHHO: 00IecT-
BEHHBIE pabOTHI Ha CPOK OT CTa BOCBMUAECATH IO JBYXCOT COPOKa YacoB, HCIIPAaBUTEIIbHBIC paOOTHI HAa CPOK
710 IBYX JIET, apecT Ha CPOK O HIECTH MECSIEB, OTpaHNYEHNE CBOOOIBI Ha CPOK IO IBYX JIET, JTUIIEHUE CBO-
00/l Ha CPOK JI0 JIBYX JieT. Takasi CTpyKTypa CaHKIMU MO3BOJIMIIA Okl cylly 0Oosiee MIMPOKO UCIOIb30BATh
MIPUHLIWIT WHIANBUAYATU3alliy U OoJiee MPAaBIJIBLHO M CIPABEIJIMBO OIIEHUTH XapaKTep M CTENeHb OOIIecT-
BEHHOW OTIACHOCTH KaK COBEPIIEHHOTO ACSHUS, TaK U IMYHOCTH BUHOBHOTO.

[ToxBoas UTOTH HM3NOKEHHOMY, CIIEIyeT OTMETHTh, YTO YTOJOBHOE 3aKOHOJATEIBCTBO 3apyOemHBIX
CTpaH, MoJ00HO YKPAaWHCKOMY, TaK)Ke MpeaycMaTpUBaeT AOCTATOYHO CypOBBIE HAKa3aHHA 32 COBEPIICHHE
paccMaTpuBaeMbIX TpectyiuieHnid. [IpuBeacHasle B Tabnumax 1-6 maHHBIE CBHICTEILCTBYIOT 00 OTHOCH-
TEITLHOM CXOJICTBE CAHKITHH 32 MPECTYIUICHHs, TpeaycMoTpeHHbie cr.cT. 389, 390, 391-393, 395 YK Vk-
pavHBl M COOTBETCTBYIOIIMMH YTOJOBHO-TIPABOBBIMH HOPMaMH HEKOTOPBIX 3apyOeXHBIX CTpaH. AHaiu3
MPaKTUKW Ha3HAYCHUS! HAKa3aHUS 32 MX COBEPIICHHE CBUAETEILCTBYET, YTO CyIbl B OCHOBHOM INPAaBHJILHO
MOJXOMAT K ONPEACICHUIO BUA U pa3Mepa HaKa3aHusl, Ha3Hayas ero B peieNiaX CaHKIUK CTaThH.

BwmecTte ¢ Tem xoTenoch Obl yKa3aTh Ha HECOOTBETCTBHE CAHKIIMH HEKOTOPBIX MPECTYIUICHUH UX 001Le-
CTBEHHOW ONACHOCTH, a CJIEJ0BATENIbHO, UX HECOOTBETCTBHE OJHOMY M3 YTOJOBHO-TIPABOBBIX CHCTEMHBIX
MPUHIHUIIOB KPUMHHAIU3AUUH JETHUH — NPUHIUITY COPa3MEPHOCTH CAHKLIMU U SKOHOMHUH PETPECCUH.
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CaHkuus YiiKacTBIFbI MeH KyJdajay/bl YHeM/Aey YKpanHa
NEeHUTEHIUAPJIBIK KbI3MeTi OpraHiapbl MeH MeKeMeJIepiHiH KaabINThI
KYMBICBIHA KAPChI dpeKeTTepi KpUMHHATU3ALMSIAYAbIH KaFUIAChl peTiHae

Makanana YKpanHaHBIH NEHUTEHIUAPIBIK KBI3METI OpraHiapbl MeH MeKeMelepiHiH KaJbINTHl JKYMBICHIHA
KOJICYFaThIH OpPEKETTEpPIH CAHKIMS IIaMaJIaCTHIFBI MEH KyJajayasl YHEMJCY Karuaaaapbl — KbIIMBICTBIK-
KYKBIKTBIK JKYHell KaFujganapiblH Oipi opeKeTTi KpHMHHaIHM3alMsayFa CoMKecTiri OoMbIHINIA Tajimay
KacanraH. YkpanHa KpUIMBICTBIK KopaekciHiH 389—395-6. MeH kel0ip MIETENIiK KbUIMBICTBIK KOJEKCTIH
colikec OanTapblHAa KO3JCNTeH CaHKIUJAarbl jka3a Typliepi MEeH Mep3iMiepiHe CaJbICTBIpMAalbl CHIIATTaMa
KeNTIpUIreH, COHBIMEH KaTap OCHl KBUIMBICTApJbIH YKpawHajJa ICTENTeHI YIIH jka3a TaralblHIAy
Toxipubecine Tannay skacakTanraH. KeiOip KpUIMBICTap CaHKIMSIIAPBIHBIH OCHI KBUIMBICTApIBIH KOFaMFa
KayiNTiTiriHe api KapacTHIPBUIBII OTHIPFaH KaFHJalapFa COMKeCCi3Airi aHbIKTalFaH.
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COpa3MepHOCTb CaHKUMN N SKOHOMUA ...

Yu.V.Orel

Proportionality of sanctions and savings of repressions as the principle
of the criminalization of acts against the normal activity of the bodies
and institutions of the penitentiary service of Ukraine

The article analyses the relevant acts that infringe on the normal activities of the bodies and institutions of the
Penitentiary Service of Ukraine, one of the criminal legal system principles of criminalization of acts — the
principle of proportionality of sanctions and savings of repressions. Comparative characteristics of the types
and terms of the punishments which are contained in the sanctions of the articles 389, 390, 391-393, 395 of
the Criminal Code of Ukraine and the relevant articles of the penal codes of some foreign countries is
analysed, as well as the practice of imposition of the punishments for their commission in Ukraine is
analysed. The inconsistency between the sanctions of certain crimes and their public danger and therefore
their irrelevance of the discussed principle is denoted.
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K BOIIpoOCy O OBLITOBOM HACHJIMM B OTHOILIEHUH ZKCHIINH

B crarbe paccMoTpeH eHOMEH OBITOBOrO HACWIIMS B OTHOIICHUH XXEHIIMH C TOYKH 3PEHHS TEX OCOOCHHO-
CTeH, KOTOpbIE OTJIMYAIOT €r0 OT APYIHX arpecCHBHBIX AeHCTBUH. ABTOPOM IPUBOAUTCSA 0030p Pe3ysIbTaTOB
CYIIECTBYIOIIX NCCIEIO0BAaHUN B JAHHOM 00JIACTH U IPECTAaBIICH UX aHAJIU3.

Kniouesvie cnosa: JKCHIIIMHBI, OBITOBOE HacCuJine, JXEPTBbI HACUJINA, KOHq)JII/IKT, IIpaBoOBas OCHOBaA.

AKTyaJIbHOCTh TE€MBI OBITOBOTO HACHIMS OdeBHIHA. Kak 3TO HU CTpaHHO, OBITOBOE HACHUIINE SBISETCS
B Kazaxcrane pacnpocTpaHeHHBIM BHIOM MPaBOHAPYIICHU, OJHAKO MPEICTABIISICTCS CIOXHBIM HAWTH 110
JTAHHOW TeMaTHKe Kakue-mnoo cBeaeHus. OTCyTCTBYeT KOHKPETHAs CTATUCTHKA MO TaHHOMY BUAY IIPaBOHA-
PYLISHHA, HET KOHKPETHU3IUPYIOIINUX HAYIHBIX TPYIOB, B KOTOPBIX OBLIN OTPaKEHBI XOTS ObI IPUOIU3UTEIH-
HBIE peasibHble LU PBI O KOJIWYECTBE cay4aeB ObIToBOro Hacuius B Pecnyonuke Kazaxcran.

Hdymaercsi, He ciy4aiiHO 3Ta TeMa OCTaeTcs He MpopadOTaHHOM 0 KOHLIA, BBUAY TOTO, YTO MBI TOBOPUM
0 KpaiiHe JJaTeHTHOM U CII0KHOM TeMe OTHOILICHMM, CKIIa/IbIBAIOIIMXCSl BHYTPU CEMbU. B Halel ctpane, rie
CYLIECTBYET B OCHOBHOM HaTpHAPXANbHBINA YKJIaJ KU3HH, CJIOXKHO MPEICTaBUTh ce0e KEHIUH, CIIOCOOHBIX
OTKPOBEHHHYATh HA TEMbl CEMEHHBIX CKaHIanoB. Bemukuil ka3zaxckuii modT AbOaii KynanOaeB 1mo Ttakomy
MOBOAy M3pek criexayiomiee: «CKpPOMHOCTb, KOTOpas TMPOUCXOIUT OT CIa0OCTH, HE €CTh JOCTOMHCTBO»
[1; 62].

Eme B XV B. uTanbsiHCKUH MPONOBEAHUK U 00mecTBeHHBIN Aearens [xuponamo CaBonapona (1452—
1498) ckazam, 9TO «HET 00JIee BpPEIHOTO KUBOTHOTO, YeM YEJIOBEK, HE cleayromuii 3akonam» [1; 11]. Oro
BBICKA3bIBaHHE OJMHAKOBO BEPHO KaK MO OTHOLICHHIO K MPABOHAPYLIUTEINIO, TaK U MO OTHOIIEHHUIO K €ro
xepTtBe. VIMeHHO oco3HaHME CBOEH Oe3HaKa3aHHOCTH «BOOAYILEBISIETY» CEMEWHOro THpaHa Ha HOBBIE TPO-
SIBIICHUS €r0 OE3rpaHUYHON BIACTH B CEMBE.

I'maBHbI 3akoH Hamero rocygapctBa — KOHCTUTYIHS — rapaHTHPYeT HaM 3aIllUTy HAIIUX 3aKOHHBIX
MpaB U MHTEPECOB. DTOW TeMe MOCBSIICH LeJbIi pa3aen moja HazBaHHeM «YenoBek W rpaxaaHuny». boiee
OCTAJIBHBIX XOTEJIO0CHh OBl 00paTUTh BHUMaHKE Ha cT.cT. 13 u 17 Koncrutynun Pecriy6nuku Kasaxcran, rae
PETIIaMEHTHPOBAHO: «KAXIbI MMEEeT MpaBO Ha MPHU3HAHHE €ro MpPaBOCYOBEKTHOCTH W BIPABE 3aIIHIIAThH
CBOM IIpaBa M CBOOOJBI BCEMH HE IPOTHBOPEUAITIMH 3aKOHY CITOCO0aMH, BKITIOYAs HEOOXOANMYIO 000pOHY;
KKl UMEET MPaBO Ha CYJeOHYIO 3alllUTy CBOMX NPaB U CBOOOJ; KXKABIH UMEET MpaBO Ha MOIYUYCHHE
KB (HUIIUPOBAHHON IOPUAMYECKON MOMOIIny [2]. B cinydasx, nmpeaycMOTPEHHBIX 3aKOHOM, FOPUINIECcKas
MTOMOIIb OKa3bIBaeTCs OecIiaTHO. A cTaThs 17 MpsIMO TOBOPHUT O HEMPUKOCHOBEHHOCTH JIOCTOMHCTBA YEJIO0-
BEKa M O TOM, YTO HUKTO HE MOXKET MOABEPraThCs MbITKAM, HACKIIUIO, IPYTOMY JKECTOKOMY WM YHIKAI0-
LIeMy YeJIOBEYECKOe JOCTOMHCTBO OOPAIICHUIO MM HAKa3aHUIO.

Kax mam mpezncraBnsieTcs, B 3TUX CTaThsAX 0OJiee YeM pacluCaHbl MpaBa JOJAEH, MOTYIINX OKa3aThCs
B CUTYAIlH C POSIBIIEHHEM OBITOBOTO Hacwivs. He3HaHue 3aKOHOB rOCy1apCcTBa, B KOTOPOM BBI ITPOXKUBAE-
Te, ¥ HeXEJIaHUE 3alUTUTh ce0s OT OZOOHBIX MPECTYIHBIX NPOSIBICHUN U eCTh ynoOHas mouBa i Oe3Ha-
Ka3aHHOTO TMPOIBETaHUs MOJOOHOT0 poja MpaBOHAPYIICHUH, KOUMH SBISIFOTCS MPOSIBICHHS OBITOBOTO HAa-
CHITHAL.

B yem npuunHbEI HacHIUs B ceMbe? DTOT BONPOC 33Ja10T cebe MHOTHE PO(ECCHOHAIBI, 3aHUMAaIOLIHe-
csl mpobJeMoii ToMalHero Hacuivs. Beap OT 0TBeTa Ha HErO HANPSAMYIO 3aBHCUT 3(PPEKTUBHOCTH BHIOpaH-
HBIX CTpATETH 10 paHHEH MPO(UIAKTHKE arpeCcCUBHOTO MOBEACHNUS IO OTHOIIECHUIO K OJTU3KHM.

Ha nam B3rmsig, Ui noidy4eHus HCKOMOTO OTBETa cielyeT PacCMOTpeTh (PEeHOMEH HAaCUIHS B CEMbE
C TOYKH 3PEHUS TEX OCOOCHHOCTEH, KOTOPBIE OTINYAIOT €ro OT APYTHX arpecCUBHBIX AeHCTBHN. UTO MMEHHO
MBI IM€EM B BHJy, KOT/Ia TOBOPUM O JOMAIITHEM HACHINH?

OpHa 13 IIaBHBIX MPUHIMITHAIBHBIX OCOOCHHOCTEH JOMAITHETO0 HACKIINA COCTOUT B TOM, YTO OHO UMe-
€T CUCTEMHBIN XapaKTep, He SIBISSICh HU CIIYYallHOCTBIO, HU TOCaAHBIM 3MH3040M. CHCTEMHOCTh JOMAIIIHETO
HACHIIHSI TIPOSIBIISIETCS B CAMHX MPUHIIMIIAX €r0 (YHKIMOHUPOBAHUS: 3TO MOBTOPSIONIMECS BO BPEMEHH HH-
IUIEHTH (TTATTEpH) MHOXKECTBEHHBIX BHAOB HACHIHS ((DM3MYECKOr0, CEKCYaIBHOTO, TICMXOJIOTHYECKOTO U
ASKOHOMHUYECKOro). Hamnume naTtrepHa — TakKe BaKHBIM HHIUKATOP OTIMYUS JOMAITHETO HACHIIUS OT IPO-
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CTO KOH(DIUKTHOU cuTyanuu. Eciii KOHQIUKT UMEET JIOKAIBbHBIN, N30JUPOBAHHBIN XapaKTep, TO HACHIIUC
UMeeT CHCTEMHYIO OCHOBY M COCTOWT W3 CIEIYIONIMX APYT 3a JIPYrOM TaK HasbiBaeMbIX (a3 HaCWIIUS
[3; 295]. [Ipyrumu cioBaMu, B oyare KOH(JIMKTa OOBIYHO MMEETCS KOHKPETHas MpodjieMa, HEKOe IPOTHUBO-
pedne MHTEPECOB, KOTOPOE Yallle BCETO MOYKHO PAa3pEIIMTh MPU MOMOIIM NEPEroBOPOB, KOMIPOMHUCCOB H
B3aMIMHBIX YCTYNOK. B «XpOHHMYECKOW» CHUTyalluu HACWIIHS B CEMbE MOBOJOM JJISi arpecCHu SBIISETCS HE
mpo0OyieMHasi CUTyallusl, @ HHTEPECHl TOJIBKO OJHOW CTOPOHBI — OOWIYHKA, TIIABHOM LENhI0 KOTOPOTO SIBIISI-
€TCs KeJIaHUEe KOHTPOJIMPOBATh M YIIPABIIATH MOBEJACHUEM M YyBCTBaMU JIpyroro. B pe3ynbTare 3TOTO MOJ-
BEPTIIUICS HACHIUIO YCIOBEK MOXET MOJYYHTh NMCUXOJIOTUYECKHUE, COIUAIBHBIC, SKOHOMHUYECKUE, CEKCY-
aJIbHBIC WK (pU3NYecKre Bpes, yiiepo Wi TpaBMy.

Bropoe npuHImnuaisHOE OTIMYHE JOMAITHET0 HACHIUS OT IPYTHX arpecCHBHBIX aKTOB 3aKIIIOYAETCS
B OCOOCHHOCTSIX OTHOIICHUH MEXIy OOBEKTOM M CyOBEKTOM HACWIBCTBEHHBIX ACWCTBUU. B oTiamuume ot
MIPECTYIUICHUS, COBEPIICHHOTO HA YIIMIE HE3HAKOMIIEM, OMAIlHEe HACHIINE MPOMCXOIUT B OTHOILICHHSIX
MEXAy OMM3KUMH JIFOJbMHU — CYNPYTaMu WK OJIM3KUMH HapTHEpaMH, OBIBIIMMHU CYyIPyTaMH, POAUTEISIMH,
JIETbMH, IPYTUMH POACTBEHHUKAMU, JIIOJBME, KOTOPBIE OBLIN ITOMOJIBIICHBI WIIK COOMPAIOTCS (COOMPATTUCH)
MTO’KEHUTHCS, U T.IL.

3neck creyeT OTMETHTD U TPETHIO MPUHITUIHAIBFHYI0 0COOCHHOCTh JOMaNTHero Hacuiusa. OHa COCTOUT
B TOM, 4TO, KaK TMOKa3bIBAIOT HCCICIOBAHUS, IPOBEACHHBIC B Pa3HBIX CTpaHaX MHpA, JOMAIIHEEC HACHIIHC
MMEET YETKHUE OYEPTAHUs T'eHICPHON mpoOsiemMbl. Yarie BCero >KepTBaMH 3TOTO BHJIa HACWIIUS CTAHOBSITCS
MMEHHO >KeHIMUHEBI. Tak, crarncrndeckue ganabie n3 CIIIA u KaHanel, cocTaBiIcHHBIC HA OCHOBE OIIPOCOB
KEHIIMH U MY>XYHH, CBEJICHUN 13 CyA€OHBIX 0a3 JaHHBIX U U3 MOJMIEHCKUX OTYETOB, IEMOHCTPUPYIOT, YTO
KCHIIUHBI ABJISIOTCA XepTBamu arpeccul B 90-96 % ciydaeB momamdero Hacwiust [4; 123]. Otu uudpsr
MTOATBEPKIAIOTCS ¥ HEKOTOPBIMU JAPYTUMH NaHHBIMU. Tak, HanmpuMep, uccieaoBanus, mposeaeHHse B LoT-
JAHAWW, TIOKA3aJId, YTO IO CTATUCTHKE MPABOHAPYIICHWH, CBA3aHHBIX C MPECTYIUICHHUSMH IPOTHB CBOWX
OJIM3KUX, )KCHIIWHEI SIBJISIOTCS MOCTpaaaBmuMu B 94 % ciaydaes, a 00MAYMKaMU — JIMIIH B TPEX MPOIEHTAX
[5; 61].

Wrak, cHCTEMHOCTh, OCOOCHHOCTH CBSI3€¥ MEXAy OOMIUYMKaMU W TIOCTPaJABIINMH, a TaKKe TeH/IEPHBIH
XapakTep JAaHHOTO SIBJICHUS MO3BOJISIOT TOBOPUTH O JIOMAITHEM HACHIIMU KaK O crienupuIeckor mpodieme,
UMEIOIEel CBOI0 COOCTBEHHYIO AMHAMHUKY, Pa3BHBAIOLICHCS IO OMpPENCICHHOMY CLECHApHUIO M CIIEAYIOIei
CBOMM COOCTBEHHBIM IIPaBUJIaM.

Kax »tn mpaBuna ycranapnuBatotcsi? Kak genoBek craHoBHuTCs 00umuukoM? M3 4ero cKiambIBaroTCs
MPENICTABICHUS. TOJPOCTKOB O B3aMMOOTHOIICHUSX MYKYMHBI M keHIMUHBI? Kak dopmupyrorcs y HHX
MIPUHIIUIIBL, CIENys] KOTOPBIM IMOAPOCTKH MO3Xe OyAyT BBICTPAaWBaTh CBOM MOJEIH CEeMEWHOI ku3Hn? Mbl
rmocTapaeMcst OTBETUTH Ha 3TH BOIIPOCHL.

N3BecTHO, YTO HACHIIME B CEMbE OKa3bIBAET MHOXKECTBEHHOE HETaTUBHOE BO3/ICHCTBHE HA peOCHKA, BHE
3aBHCHMOCTH OT TOTO, SIBJISICTCS JIM OH CBHJETEIIEM WU kepTBod. [log00HOE HacHIMEe CTAHOBHUTCS TPUYH-
HOW TPaBMaTHYECKOTO OMbITA, EPEKUBAEMOTO UM. DTO BhIpayKaeTCsl KaKk B (PU3NYECKUX MOBPEKIICHHUSAX, TAK
Y BO Bpe/ie, KOTOPBIA HAHOCHUTCS €r0 IMCUXHYECKOMY 3/I0pOBBI0. Pe3ynbTaToM HaCHIIHS MOTYT CTaTh CEPhe3-
HbIe (PU3UYECKUE TPABMBI (YITUOBI, COTPSICCHHSI MO3Ta, IEPEIIOMBI | T.I1.), TOBPEKACHUS BHYTPEHHUX Opra-
HOB, pa3BUTHE WM 000CTPEHIE XPOHUUSCKHUX 3a00JICBaHMM, HApYIIEHNE (HU3HMIECKOTO pa3BUTHS [6; 6].

B nensx nmpenoTBpameHus MpakTUKU Hacwius B Pecrrybnmuke Kazaxcran rocymapctBo B nurie Harmo-
HaJIPHON KOMHUCCHH TIO JIeJlaM CEeMbH U TeHJIepHO# monutuke nipu [Ipesunenre Pecyonuku Kazaxcran (na-
nee — Kommuccus) [7] 3aHUMaeTCs peryaupoBaHUEM BOIPOCOB IeHACPHOTO PAaBEHCTBA TIOCPEICTBOM 3aCITy-
IIMBaHMUS Ha CBOMX 3aCEJaHMAX PYKOBOJUTENEH TOCYJapCTBEHHBIX OPTaHOB, HEMTOCPEACTBEHHO MOAYMHEH-
HBIX U MOJOTYETHHIX [J1aBe rocyapcTBa, MEHTPATHHBIX M MECTHBIX UCTIOJHUTEIBHBIX OPraHOB; 3ampaIiiBa-
HUS ¥ TOJYYCHUS OT TOCYJapCTBEHHBIX OPTaHOB, OPraHU3alluil W JOJHKHOCTHBIX JIMI] HEOOXOTUMBIX JTOKY-
MEHTOB, MaTEPHAIIOB 1 HH(GOPMAIINH; TPEOOBAHUS OT PYKOBOJMTENEH COOTBETCTBYIOIINX TOCYIAPCTBEHHBIX
OpraHOB MPOBEACHUS TPOBEPOK U CITY>KEOHBIX pacclieNOBaHUH 1O (haKTaM HapyIIeHHUS 3aKOHOB, KaCaroluX-
Csl BOTIPOCOB CEMbH W TCHICPHOTO PAaBEHCTBA, BHECCHUS NPEJIOKEHUN MO mpoekTam akToB [IpesujeHra
Pecrryonmmku Kazaxcran, mpeacTaBisieMBbIX Ha paccMOTpeHHe 1 maBe rocygapcTBa, MpoekTaM akToB IIpaBu-
TenbpcTBa Pecrybnmuku Kazaxcran, 3aTparnBaromiux BOIPOCH CEMbU U T€HIEPHOTO PABEHCTBA; MIPUBIICUCHIS
K PacCMOTPEHHIO BOTIPOCOB, OTHECEHHBIX K BefeHHI0 Komuccnu, pabOTHUKOB rOCY/IapCTBEHHBIX OPraHOB, a
TaK)Ke B KQ4eCTBE BHEINTATHBIX AKCIIEPTOB aBTOPUTETHBIX U MPOGECCHOHAIBEHO MOATOTOBICHHBIX MPEICTa-
BHTEJIEH OOIIECTBEHHOCTH AJISl Y9acTUsl B IOATOTOBKe 3acemannii Komuccun, pa3paboTke mporpamm U mpo-
BEJICHUH TIPOBEPOK; KOOPIAMHUPOBAHUS M KOHTPOJIMPOBAHUS NEATSIBHOCTH KOMUCCUHM TpU aKMMax obmac-
TeH, TOPOJIOB ACTaHbI, AJIMAaThI, 3aCIyITUBAHNS OTYETOB 00 UX JICATEIBHOCTH; COJACHCTBUS BBIIBMKCHUIO U
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YTBEPKACHUIO KaHUAATYP JKCHIMH HA PYKOBOJAIINE JODKHOCTU. A Takxke Komuccusi BripaBe OTIIPaBUTH
neno (ocTynuBItiee o0paiieHre rpaXkaad) Ha PaCCMOTPEHHE 110 CYIIIECTBY.

Unens! KoMuccuu 1mo mMpuriaieHnio MOTYT IIPUCYTCTBOBATh Ha 3acenaHusx Ilapmamenta PecmyOmmku
Kazaxcran u ero nanart, [IpaButensctBa Pecyonukn KazaxcraH, KOJIeruil rocy1apCTBEHHBIX OPTaHOB IO
BOIIPOCAM CEMbH M T€HIEPHOTO PaBEHCTBA.

HammonanpHast KOMHCCHS TIO [IelaM CEMbH W TEeHISPHON MOJUTHKE SBISIETCS KOHCYJIBTaTUBHO-
coBemaTeNspHBIM OpranoM npH [Ipesunenre Peciyonuku KaszaxcraH.

[IpaBoByto ocHOBY aestenbHOCTH Komuccuu cocrapisitor Koncturynus u 3akoHbl PecrryOnnku Kazax-
ctaH, akTel [Ipesunenra Pecrryonukm Kaszaxcran, wHbple HOpMaTHBHBIEC TIpaBoBhie akThl PK, a Ttaxke I[lomo-
’keHre o HalroHaibHOM KOMHMCCHH T10 JIeJIaM CEMbH M T'€HICpHOM nonutuke npu IIpesuaeHre PecnyOnuku
Kazaxcran.

OcHoBHBIME 3a1a4amu KoMuccun SBIsSOTCS:

1) BBIpabOTKa PEKOMEHIAIIUN IO OMPEIEICHUIO MPHOPUTETOB, (POPMHUPOBAHHUIO W PEATH3AIUN KOM-
IJICKCHOW TOCYJapCTBEHHON TOJUTHKH B OTHOIICHHU CEMbH, PABCHCTBA KCHIUH M MY>KYHH C YUETOM pPe-
THOHAIBHBIX 0COOCHHOCTEH B KOHTekcTe Crpareruu passutus Kazaxcrana mo 2030 r., Ctpareruu resuep-
HOTO paBeHcTBa B Pecrrybnmuke Kazaxcran ma 20062016 rT. 1 MEXIyHapOIHBIX JOTOBOPOB IO BOIPOCaM
CEMbH H TCHJICPHOTO PaBEHCTBA, YYACTHHUKOM KOTOPBIX siBisieTcs Ka3zaxcran;

2) B3aMMOJICHCTBHE C TOCYJAapCTBCHHBIMU OpraHaM¥ U MHCTUTYTaMU TPaKJaHCKOTO OOIIecTBa MO BO-
MpocaM 3alUThl WHTEPECOB ceMbH, peanm3annu Jexmapanum teicsaenetrus Oprannzannu OO0beTMHEHHbBIX
Hanmii, CtpaTerum reaaepHaoro paBeHcTa B Pecryonuke Kazaxcran va 2006-2016 rr.;

3) aHaJIM3 BOMIPOCOB COCTOSTHUS T'€HACPHOTO PAaBEHCTBA U BHIPAOOTKA MPEJIOKECHUN M PEKOMEHIAITHIA
rOCyIapCTBEHHBIM OpraHaM M0 OCHOBHBIM HaIpaBJIeHUSM I'eHIepHOH nonuTuku B Peciyonnke Kazaxcran;

4) coneiicTBue:

— JIOCTIDKEHUIO TEHJICPHOTO PaBEHCTBA B SKOHOMHUYECKOU cepe, AambHEHIIeMy pa3BUTUIO TPEATIPH-

HUMATEIIbCTBA CPEM KECHIIUH, MOBBIICHHIO KOHKYPEHTOCIIOCOOHOCTH JKEHIIIMH Ha PHIHKE TPYAA;

— CO3JIaHUIO YCIIOBHIA JUTS WICHOB CEMBH IO COBMEIICHUIO TPYIOBOH JEATSILHOCTH C JIOMAITHUMU 0051~

3aHHOCTSIMH U BOCITUTAHHEM JCTCH;
— YKpEIUICHHIO HHCTUTYTA CEMBbH, TOCTH)KCHHIO TeHIEPHOTO PAaBEHCTBA B CEMEHHBIX OTHOIICHHUSX;
— pa3paboTke KOMIUIEKCAa Mep 10 COXPAaHEHHUIO U YKPEIUICHHIO 3JI0POBbS, B TOM YHUCIIE PETPOTyKTHBHO-
r'0, MYXXYHH, KEHIIIMH U JIeTeH, MOBBIIICHUIO Ka4eCTBa KU3HU;

— UCKOPEHCHHIO HACWJIVSI B CEMbE M Ha pab0odeM MECTE U BHEJPECHUIO MEKIYHAPOIHOTO OIMBITa OOPHOBI
C HACWUJIEM B OTHOIIICHUU MY>KUUH, XKEHIIUH U JICTCH;

— TeHJICPHOMY 00pa30BaHUIO U MPOCBEICHUIO HACCICHHUS;

— IIPOBEJICHUIO HAYYHBIX MCCIEIOBaHUH, ((OpMUPOBaHUIO HH(OPMAITMOHHOW 0a3bl B MEIIX aHAIN3A pe-
QIBHOTO TIOJIOKCHUS CEMBH, TCHIIEPHOTO PAaBEHCTBA B 3KOHOMHYECKOW, COMAIBHOM, MMOJMTHICCKOM
Y KyJbTypHOU KH3HH OOIIECTBA;

5) paccMOTpeHHe MPEATIOKEHIH TOCYIapCTBEHHBIX OPraHOB, MEKIYHAPOIHBIX OpraHu3anuii u oore-
CTBEHHBIX OOBEIMHEHHUH MO MpoOiieMaM, BXOJSAIIMM B KOMITETeHIIMIO KoMuccuu, moAroToBKa COOTBETCT-
Byromux pekomenmaiuii [Ipesunenty Pecrryonuku Kazaxcran;

6) BbIpaboTKa 111 [ J1aBBI TOCYAapCTBa PEKOMEHIAMN M IPEIOKEHUH 10 00ECIICUCHUIO COOIOACHHUS
JOJDKHOCTHBIMH JIUIIAMU TOCYJapCTBEHHBIX OPTaHOB TpeOOBaHWH 3akoHOnaTeNhcTBa PecnyOnmkm Kazax-
CTaH IO BOIIPOCaM CEMbHU U T€HICPHOTO PABEHCTBA,;

7) B3aUMOJICHCTBHE CO CPEICTBAMH MAacCOBOW WH(MOPMAIHMH C IENBI0 0OJiee MONHOTO OTPAKCHHS ac-
MIEKTOB MOJIOKCHUS CEMBbH U TCHJISPHOTO paBeHCTBa B KazaxcraHe;

8) paccMoTpeHre OOpalleHUi TpaxaaH, COOOIICHUI CPEJCTB MAacCOBOW MH(OPMAIUHU, KAaCAIOUIUXCS
BOIIPOCOB CEMBH, HECOOTIOIEHHUS TEHIEPHOTO PAaBEHCTBA;

9) yaactre B pa3pabOTKe KOHIICIIHA, TOCYTapPCTBEHHBIX M OTPACIIEBBIX (CEKTOPATBHBIX) MIPOTPaMM I10
BOIIPOCAM CEMbH ¥ T€HICPHOTO PaBEHCTBA;

10) ygacTre B IOATOTOBKE M PACCMOTPEHUH MPOEKTOB 3aKOHOMATENbHBIX U MHBIX HOPMATHBHBIX IIpa-
BOBBIX aKTOB, HANPABJICHHBIX HA YIIyYIIEHHUE MTOJIOKEHUS CEMbH U TEHAEPHOTO PAaBEHCTBA;

11) "HUIIMUPOBAHUE U MTPOBEACHHUE TeHICPHO-TTPABOBOM 3KCIIEPTHU3HL;

12) cOTpyAHUYECTBO C TOCYAaPCTBEHHBIMU OpraHaMH M MEXTYHAPOIHBIMHA OPTaHU3AIUSIMHE, BIPAOOT-
Ka TMPeNJIoKEeHUH MO pealn3alliid MEXIYHApPOIHBIX WHUIMATHB, y4acTHE B KOH(EPEHLHMIX, COBEIIAHUIX,
CEMHHAapax Mo BOIPOCaM ITOJIOKEHUS CEMbH U TCHICPHOTO PAaBEHCTBA.
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Maxanaza oienziepre KaTbhICThl TYPMBICTBIK 30DJbIK-30MOBUIBIK (PEHOMEHi, OHbI 0acka arpecCHsIbIK
OpeKeTTEepJeH aXbIPaTy ePEKIUENKTepl TYPFBICBIHIAFbl Ke3KapacTap KapacTelpbuirad. Ocbl calafarbl
KOJIJIaHbICKA He OOJIFaH 3epTTeysIep MCH OJIap bl TANAAY HOTIKENEPiHE L0y )KacaJlibl.

S.A.Baltabayev

To the question about domestic violence against women

In the real article the phenomenon of domestic violence against women is considered from the point of view
of those features that distinguish him from other aggressive actions. A review over of results of existent re-
searches in this area and their analysis are brought.
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Formation of the criminal law of the Republic of Kazakhstan
on the responsibility for compulsion to perform sexual acts

The article is devoted to the historical and legal review of the regulation of criminal liability for compulsion
to perform sexual acts. Studying the historical development and improvement of criminal law provision, au-
thors mark the basic legislative acts adopted during the certain periods of development of domestic legisla-
tion, considering their features. Analysis of changes and amendments to the Criminal Code the Republic of
Kazakhstan, includes theoretical underpinning of the new laws of recent years.

Key words: compulsion to perform sexual acts, history of the criminal law of the Republic of Kazakhstan,
Kazakh customary law, Russian criminal law, Soviet criminal law, Criminal Code of the republic of Kazakh-
stan of 1997, Criminal Code of the republic of Kazakhstan of 2014, punishment for compulsion to perform
sexual acts.

Modern criminal situation in Kazakhstan attracts an increased interest in the study of problems of pro-
tection of sexual freedom and sexual inviolability among the most important components of personal safety.
Public danger of compulsion to sexual act is that it encroaches on the sexual personal liberty by using
blackmail, threat of destruction, damaging or removing property or financial or other dependence of the vic-
tim in order to force entering into sexual relations with the offender. Moreover, this crime may lead to com-
mitting other more serious crimes, such as rape or forcible sexual actions.

Reforming of the criminal legislation of the Republic of Kazakhstan (adoption on July 3, 2014 of a new
Criminal Code of the Republic of Kazakhstan, its introduction into effect on January 1, 2015) actualizes the
need to analyze the evolution and practice of provisions on liability for compulsion to perform sexual acts.
Indeed, without mastering the legal existence and culture of our people, without turning them into the foun-
dation of the state and legal system, we have our eyes closed to the past and there is a clear neglect of history
lessons, the manifestation of inexcusable negligence in the knowledge of ways to make the reforms efficient
and powerful.

Periodization of the history of national legislation is ambiguously laid in the literature. The differences
are marked not only in the time parameters of differentiation, but also in their evaluation. We support scien-
tists who believe that the most productive is «civilizational approach to the history of the Kazakh state and
law, that, taking into account the achievement of the formational approach to the history of the state and law
and typology of states, allows to consider deeply and thoroughly the state legal and social development of
the nomadic Kazakh society that was in turn caused by the recognition of the multi-variant and polycentric
system of the world-historical process — especially when a nomadic way of production and reproduction
had been formed for centuries»[1; 3, 4].

In the regard to the said above, we will highlight the stages of development of national criminal law,
depending on which basic regulations were adopted in a given period.

1) Kazakh customary law, that contains the following main sources: the oral custom — adat (ameT);
erezhe — provision or guiding regulations of the Congress of biys; Shariah (Islamic law); judicial decisions
and verdicts of the most authoritative and well-known biys (6uain 6wmiri). This form of rights was the most
appropriate for individual features of Kazakhs, leading a nomadic lifestyle for a long time.

The prominent researcher of the Kazakh customary law S.L.Fuks notes that in the customary law of
Kazakhs in the 18th — first half of the 19th century «homogeneous crimes that were closest to the crimes not
against persons but to the crimes against property were extramarital sexual intimacy, adultery, rape and the
kidnapping of women. In all these cases basically not a violation of sexual freedom of women... not a viola-
tion of religious and moral requirements were prosecuted,... it comes not about the revenge of the wounded
and outraged husband. The main and decisive... that determines the scope and nature of the liability for each
case, determines the persons bearing the responsibility of a guilty person, since we are talking about the fi-
nancial compensation — it is an attempt to compensate the damage made to the owner, to protect his proper-
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ty, to approve and secure the integrity of the rights of the owner. Since a woman is first of all a property val-
ue, proprietary subject matter» [2; 186, 187].

Another researcher of the Kazakh criminal customary law T.M.Kulteleyev allocates these trespasses in
an independent group of crimes in the area of family relations. Thus the scientist also notes that trespasses to
the women's rights and interests are considered as socially dangerous acts against the family and property
rights of men, as in the Kazakh society a woman was in full possession of a man (father, husband, brother)
equally with other property.

Such customs as bride price, marriage to an underage girl, polygamy, etc. that are the trespass to the
reputation and dignity of a woman, putting her in an unequal position to a man, were not considered as
crimes. A number of other means of compulsion of women in the field of family relations were not consid-
ered as crimes: forcing a woman against her will to marry or to continue marital cohabitation; prohibiting a
woman to marry according her wish; forcing her to divorce and so on. [3; 236]

Under such circumstances a woman did not have her right to personal liberty and integrity at all, and to
sexual freedom in particular. Crimes that aim sexual freedom or actions that violate by any way existing ide-
as about sexual morality, are considered here mainly as an offence against the property.

For committing various crimes in the field of marriage and family relations up to the middle of the 19th
century, the Kazakh customary law assigned the following punishments: death penalty, physical shameful
punishment, slavery, kun (xyn) and aiyp (aiibin). From the middle of the 19" Century biys used aiyp, physi-
cal shameful punishment. From the second half of the 19" Century the courts of biys hardly used physical
shameful punishments, they were mostly used by the courts of kadees (mullahs), that were also engaged in
family and marriage issues of Kazakhs [4; 19, 20, 51, 85, 91, 115, 179].

2) Russian criminal law. In 1731-1744 Kazakh khans took the allegiance of Russia and Kazakhstan
started using Russian laws.

Provisions on liability for crimes against sexual freedom and sexual integrity were contained in differ-
ent Acts. For example, in the Council Code of 1649 it was mentioned about the death penalty for military
men (soldiers) who were starting the service or coming back from the service «to those who committed the
sex violation to females...» [5; 273].

The legislation of Peter I said about the punishment for seduction of unmarried woman by promising to
marry her, some types of voluntary and involuntary sexual intercourse and its unnatural forms («...if a man
mixes with cattle and insane creature and perform a disgusting act...», «... if anyone defiles a child or man
having homosexual relations with another man ...») [5; 387]. Thus the liability for sexual offenses was con-
sidered not by the secular but by the church legislation.

The Penal and Criminal Code of 1885 first codified various penal acts, marked out a special section
«Crimes against the honor and chastity of women. Its article established liability for defilement of girls un-
der 14 years of age; rape of a female over 14; kidnapping; seduction of women or girls. With respect to each
of these activities there were set the appropriate qualifying circumstances [6; 117].

The Code contained a number of provisions that stated such a violent impact on human health, which
forced them to act or refrain in the interests of the rapist. Thus, Article 383 of the Code fixed responsibility
for the chief forcing his subordinate «... to be engaged in affairs that do not belong to his duties in the ser-
vice...» Article 1548 stipulated responsibility in cases when «... there was a threat from anybody in order to
force the threatened to any illegal acts...», according to Article 1584 the liability was held by «... a husband,
who using his power for evil purposes or trust of the other spouse... to force them to any unlawful case or
action...» [7; 15].

Criminal Code of 1903 greatly expanded the range of criminal assaults by including the two groups of
crimes: a) directly related to the satisfaction of the sexual needs by the convicted (concupiscential actions,
adultery...) and b) directly unrelated (procurement, pandering, inducement to lewdness...). Particular atten-
tion was paid to the protection of the interests of persons, one way or another dependent on the offender
[8; 118].

The Code allocated the compulsion as a separate type of offense. Compulsion was understood as «a de-
liberate influence on the person through physical violence or threat of unlawful actions aimed to bring on
from the person an act that violated their rights or obligations without acquiring from the enforcing person
any property or property benefity [9; 38, 39]. Compulsion that was haunting vested interests referred to
property crimes and was provided by other sections of the Criminal Code.

3) Soviet criminal law. The next stage in the development of domestic criminal legislation related to the
establishment of Soviet power in the territory of Kazakhstan. The first decrees on marriage and family were
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adopted in the RSFSR during the second month of Soviet power. All the following Soviet state laws regard-
ing marriage and family had a great political importance for the Kazakh women, whose position was espe-
cially powerless.

Legal basis in combating the national vestiges became the decrees of Central Executive Committee and
the Council of People's Commissars of KASSR «On divorce» dated 18 December 1917, «On civil marriage»
dated 19 December 1917, «On Cancellation of bride price» dated December 28, 1920; Declaration of the
Rights of workers of KASSR dated October 6, 1920; the decrees of the Council of People's Commissars of
KASSR «On marriage law for Kyrgyz» dated January 17, 1921 and «On punishability for the polygamy»
dated November 9, 1921.

Declaration of the rights of workers of KASSR stated: «Based on the fact that society can consider itself
liberated, the woman still remains enslaved, a Kyrgyz woman, who was up to this day a slave in social and
family life, and at the same time a humble worker in the premises, now to consider an equal member of soci-
ety, having all political and civil rights that are the heritage of the entire mass of workers» [10; 87].

Considering the following periods of domestic criminal law, it is necessary to clarify that since 1922 the
Kyrgyz (Kazakh) Republic was an autonomous republic, part of the RSFSR, and had the legislation of the
RSFSR on its territory.

First RSFSR Criminal Code was entered into force on June 1, 1922. In Chapter 5 of the Criminal Code,
«Crimes against life, health, freedom and dignity» the section «Crimes in the field of sexual relations» has
been allocated. This section included two groups of crimes: crimes related and unrelated to the satisfaction of
the sexual needs by the convicted persons. The encroachments group was concerned with the components of
sexual intercourse with a person under the sexual maturity age; corruption of minors; rape. The second group
of crimes consisted the compositions of forced prostitution; pandering; brothels, as well as the recruitment of
women for prostitution.

The introduction of the norms of criminal responsibility for violence to life, health, freedom and dignity
of women contributed to the elimination of judicial and actual inequality of women and all forms of discrim-
ination against them. However, as it was reasonably pointed out by criminologists of that time, life showed
that the ban of the rape only was not enough [11; 75]. Hired labor of women had been widely used at home
(maids), and vestiges of the former attitude towards women was still quite seriously manifested in public life.
In particular, «the question arose about the need to protect women workers from attacks on their sexual free-
dom from the owners or individual officials'» [12; 218].

By the resolution of the second session of the Central Executive Committee on 10 July 1923 the Crimi-
nal Code was amended by Article 169-a «Forcing a woman to have sexual relations with a person on whom
the woman is financially or professionally». The sanction for the forcing was provided the same as for the
rape — imprisonment for not less than three years [13; 165].

As it was fairly considered by V.F.Ivanova, «in this case the use of the concept of «forcing» was due to
the need, on the one hand, of accurately expressing the essence of violent crime on the will of the victim in
order to get her to sexual intercourse, and on the other hand — to distinguish it from a form of forcing the
victim as compulsion, expressed in the immediate threats of physical violence against the victim or her fami-
ly in case of failure to meet the requirement of the rapist and stands as one of the ways to commit rape»
[7, 15]. In addition, such compulsion cases that occur in practice showed the need to include the appropriate
component in the Criminal Code [12; 218].

Introduction to the criminal law of a new concept caused a lot of conflicting opinions. At the same time,
«expositors did not find any difference between it and already familiar to them «forcing», preferring in the
analysis of Article 77 of the Criminal Code the familiar term» [7; 17]. Problems of theoretical and practical
interpretation of «compulsion» and «forcing» in the period of 1924-1926 are discussed in details by
V.F.Ivanov in the thesis «Criminal legal assessment of compulsion». We only note that in the theory of crim-
inal law and judicial practice of those years there was no consensus on this issue.

On October 16, 1924 the second session of the Central Executive Committee of the eleventh convoca-
tion at the initiative of the Central Executive Committee of the Kyrgyz (Kazakh) Autonomous Republic up-
dated the Criminal Code of RSFSR with the ninth chapter of domestic crimes. For the Kyrgyz (Kazakh) Re-
public the following articles were introduced: adoption of kun, barymta, payment of bride price, forcing a
woman to enter into marriage, bigamy and polygamy [13; 180, 181].

By the Decree of the Central Executive Committee of the twelfth convocation on 22 November, 1926 a
new criminal law was adopted in the RSFSR. In Chapter 6 of the Criminal Code «Crimes against life, health,
freedom and dignity» sexual crimes were not allocated in a separate section. A criminal liability was applied

116 BecTHuk KaparaHauHckoro yHvusepcuTeTa



Formation of the criminal law ...

for sexual intercourse with persons under the age of sexual maturity; corruption of minors; rape; compulsion
of a woman to have sexual intercourse. Article 154 of the Criminal Code strengthened the responsibility and
provided the components of compulsion not only to sexual intercourse, but also to the satisfaction of sexual
desire in some form by a person in respect of whom a woman had financial or service dependent. A punish-
ment of imprisonment for a term not exceeding five years was applied for such crime [13; 283]. In our opin-
ion, the introduction of this supplement contributed to a better protection of sexual freedom of women from
criminal encroachments.

The Commission of the Central Executive Committee for the study of work and life of women of the
East published some data in the magazine «New East» showing that the number of persons convicted of forc-
ing women into marriage, during the period from 1924 to 1927 increased from 59 to 180 people. In the first
half of 1928 68 persons were sentenced for the crime [14; 167-169].

By the Decree of Central Executive Committee dated April 6, 1928, the term «domestic crimes» was
replaced by «crimes constituting the vestiges of the tribal system», which became the name of the tenth
chapter of the Criminal Code of the RSFSR in 1926. These crimes were distinguished from other domestic
crimes. The number of crimes has been increased from nine to nineteen. Chapter was supplemented by new
components: forcing a woman to continue marital cohabitation; forcing persons under the age of sexual ma-
turity to marriage.

The Criminal Code of the Kazakh Soviet Socialist Republic was adopted by the Supreme Council of the
Kazakh SSR on 22 July, 1959, and entered into force on 1 January 1960. The chapter about the crimes con-
stituting vestiges of the tribal system has been removed. In the case of such crimes on the territory of the Re-
public the guilty party was convicted on an equal basis, regardless of whether they committed such crimes
due to the vestiges of tribal relations or due to other causes [15; 26]. The Criminal Code of the Kazakh SSR
fixed the responsibility only for forcing a woman to marriage.

It should be noted that the norm of criminal liability for compulsion of a woman to have sexual inter-
course or to the satisfaction of sexual desire in a different form had been included in all criminal codes of the
Union republics, except for the Kazakh, Latvian and Estonian SSR.

However, the disposition of the article was presented differently. Thus, the Criminal Code of the
Ukrainian, Georgian and Moldavian Republics fixed the responsibility for compulsion to sexual intercourse.
In the Criminal Code of the RSFSR, Tajik, Uzbek, Lithuanian, Azerbaijan, Kyrgyz, Armenian and Turkmen
SSR containing the compulsion was an article of sexual relations or satisfaction of sexual passion in a differ-
ent form, in the Criminal Code of Belorussian SSR — in a perverted form.

These codes, in addition to the Criminal Code of Azerbaijan and the Uzbek SSR set as a condition for
liability the material dependence of women on the guilty party, or its dependence on service. In the the Crim-
inal Code of Georgia, Azerbaijan, Turkmen and Moldavian republics a condition for responsibility included
not only material and service dependence, but also the different dependence of the victim on her forcing par-
ty, which created a great opportunity to fight this crime. According to the Criminal Code of the Georgian and
Moldavian Republic not only the presence of dependence was required, but also establishment of the fact of
its application. According to V.N.Ivanova, such a clarification was unnecessary, since the very existence of
such a dependence has a definite impact on the victim [16; 100].

The need to improve regulations, providing the criminal liability for violent sexual crimes, was noted by
many scholars. For example, L.A.Andreyeva proposed to provide a separate component for cases of forced
sexual intercourse by threats of other nature than rape [17; 156].

G.K.Kostrov, A.D.Chernyavsky and some modern scholars considered the possibility of adoption of the
general rule of criminal liability for illegal forcing as an encroachment against the rights and freedoms of the
individual [18; 16, 19; 21, 20; 93, 21; 49, 50].

Domestic legislator in solving this issue took the first way, i.e the way including in the criminal law of
the sufficient number of specific offenses, providing for liability for certain types of compulsion (forcing).

4) The criminal legislation of the Republic of Kazakhstan. A qualitatively new stage in the development
of national criminal law should be considered the period from the date of the proclamation of the state sover-
eignty of Kazakhstan up to the present time. Adoption of the Declaration «On the State Sovereignty of the
Kazakh SSR» dated October 25, 1990 was an important milestone in the establishment of an independent
state. By the law of the Kazakh SSR dated 10 December 1991 «On changing the name of the Kazakh SSR»
the state was renamed as Republic of Kazakhstan [22].

Gained independence had set for Kazakhstan a number of difficult problems, the most important of
them was the creation of state structures and the creation of a legal framework for political and economic
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reforms. During the arrangement of its statehood Kazakhstan identified as the basic principles the rule of law
and the recognition of the supreme value of human rights and freedoms. At the same the historical roots of
modern statehood had been associated with the general civilization processes, and its historical path — with
the general long-haul human development.

The Constitution of the Republic of Kazakhstan of 1995 proclaimed the policy of creating a democratic
civil society and consolidated that the rights and freedoms belong to everyone from birth, and recognized as
absolute and inalienable. Proclaimed by the Basic Law provisions are the fundamental principle of the con-
stitutional order, forming the basis for civil society and providing every person with legally recognized and
protected by the state ability to choose their behavior under the law.

This approach has identified a hierarchy of tasks of criminal law, the creation of the Special Part of the
Criminal Code, the creation of a number of new offenses relating to the infringement of human rights.

It should be noted as well that on February 17, 1996 the Interparliamentary Assembly of the Common-
wealth of Independent States approved the draft of the Model Criminal Code for the CIS member states. The
working group for the development of the Model Criminal Code included researchers and law enforcement
officials of Azerbaijan, Armenia, Belarus, Kazakhstan, Kyrgyz Republic, Republic of Moldova, Russian
Federation, Tajikistan, Ukraine, Uzbekistan.

One of the main challenges for developers was to bring the criminal law into line with modern social
hierarchy of values accepted in a democratic state, protection of human and civil rights. Article 147 of Chap-
ter 7 «Crimes against the person» of the Model Criminal Code provided liability for «forcing a person to
sexual intercourse, sodomy, lesbianism or other acts of sexual nature using blackmail, threatening to destroy,
damage or remove property or using material or other dependence on the victim». This crime was classified
as a minor offense.

Model Criminal Code was scientifically reasoned proposal, addressed to the legislative bodies of CIS
countries. Not having the binding force, it served as a model for the creation of national criminal codes, the
basis for the formation of the criminal law.

July 16, 1997 Criminal Code the Republic of Kazakhstan was adopted, and entered into effect on Janu-
ary 1, 1998. The adoption of the criminal law, based on a fundamentally new basis, was required by the life,
by the awareness of the need of fundamental change of legal doctrine in the formation of new social rela-
tions. For the first time in the history of the national criminal legislation liability for compulsion to sexual
intercourse, sodomy, lesbianism or other sexual acts was enshrined (Article 123 of Criminal Code of the Re-
public of Kazakhstan).

Disposition of Article 123 of Criminal Code had been stated as follows: «Compulsion to perform sexual
intercourse, sodomy, lesbianism or other acts of a sexual nature using blackmail, threatening to destroy,
damage or remove property or using material or other dependence of the victim». Sanction of the considered
criminal law provided punishment in the form of a fine, correctional labor, arrest or imprisonment.

As it can be seen, Article 123 of the Criminal Code of the Republic of Kazakhstan fully reproduced Ar-
ticle 147 of the Model Criminal Code. This article expanded the circle of victims committing the crime and
specified measures of compulsion which the offender may apply to achieve their goal.

Comparison of the norms of the Criminal Code with the norms of the relevant chapters on the offences
against the person of the Criminal Code of the Kazakh SSR allows to state that a new approach was imple-
mented to show the line between permissible and impermissible in sexual relations. On one hand, criminal
liability for any forcible sexual actions was established. On the other hand — liability for sexual acts, includ-
ing sodomy, if committed by persons who have reached a certain age voluntarily committed, was excluded.

Qualitative transformation of the Criminal Code on the basis of a new approach is a distinctive feature
of the criminal policy of the Republic of Kazakhstan. The basis of this approach relies on the concept of hu-
man rights and legal state, widespread and supported in the world community.

However, the adoption of the Criminal Code the Republic of Kazakhstan was not the completion of the
criminal law reform. A new stage in the development of national law marked by the Concept of Legal Policy
of the Republic of Kazakhstan, approved by the Decree of the President of the Republic of Kazakhstan dated
20 September 2002 and by the Concept of Legal Policy of the Republic of Kazakhstan for the period from
2010 to 2020, approved by Decree of the President of the Republic of Kazakhstan dated August 24, 2009.

The concepts provide further improvement of the criminal law, since the formation and further devel-
opment of criminal law lay in time and must meet a certain system requirements. The process of develop-
ment of the law in general is continuous, hence, the basis for improving knowledge of any branch of the law
will always exist.
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Analysis of the changes and additions made to Article 123 of the Criminal Code, 1997, shows that only
the sanction of the criminal law was subjected to legislative adjustments:

— term of imprisonment was increased from one year to two years (Law of the Republic of Kazakhstan

«On Introduction of Amendments and Additions to Certain Legislative Acts of the Republic of Ka-
zakhstan on combating crime» dated May 5, 2000);

— due to excluding of the arrest from the penal system this type was replaced by restriction of freedom;
the penalty shall be calculated only in the monthly calculation indices (Law of the Republic of Ka-
zakhstan «On Introduction of Amendments and Additions to Certain Legislative Acts of the Republic
of Kazakhstan on the further humanization of criminal legislation and strengthening the guarantees of
legality in criminal proceedings» dated January 18, 2011).

The process of formation of the legislation on liability for compulsion to perform sexual acts lasts to the
present day. The next stage of the criminal law reforms related to the adoption on 3 July 2014 of the new
Criminal Code of the Republic of Kazakhstan.

In general, the provisions of the Criminal Code of 1997 on Sexual Offences remain unchanged. Under
the current law, all encroachments on sexual freedom and sexual integrity of the person are considered as
crimes. Formal elements of compulsion to perform sexual acts, as well as other elements of sexual crimes
have been left unchanged. At the same time, despite the general trend of increasing the punishment for sexu-
al offenses (an increase of the sentence of imprisonment, the establishment of a life ban on working with
children), the size and terms of all kinds of penalties for compulsion to perform sexual acts reduced. In our
opinion the sanction of Article 123 of the Criminal Code the Republic of Kazakhstan corresponds to the typ-
ical degree of social danger of such crime and is in proportion to the sanctions for other sexual crimes.

Thus, existing criminal law of the Republic of Kazakhstan can be considered as a very effective tool to
combat infringement of sexual freedom and sexual integrity of the person. Introduction and preservation of
the element of compulsion to perform sexual acts is not accidental, it reflects the general pattern of develop-
ment of Kazakh society. The trend of development of domestic criminal law is expressed in expanding the
scope of punishability for violent attacks on the will of a man, explained by the value of the individual and
by the need to strengthen the criminal law to protect its rights and freedoms.

References

1 Axmemosa H.C., Koocaxmemosg I'.3. Victopus rocynapctsa u npasa Pecriy6nuku Kazaxcran. — Y. 1. C npeBHeHIMX BpeMeH
1o Hayana XX Beka. — Kaparanna: U3n-so KapI'V, 2001. — 334 c.

2 @yxc C.JI. O6p1uHOE IpaBo Ka3axoB B 18 — nepBoii nonosune 19 Beka. — Anma-Ara: Hayka, 1981. — 224 c.

3 Kynvmenees T.M. YronoBHOe 00BIYHOE MPABO Ka3axoB (C MOMeHTa npucoeaunenns Kazaxcrana k Poccun 1o ycranosneHus
coBeTCKOM BiacTh). — Anma-Ara: Kazaxcran, 1955. — 302 c.

4 Marepuainsl Mo ka3axckoMmy ob6sraHoMy mpaBy. C6. 1. / ITox obm.pexn. C.B.JOmxkoBa. — Anma-Ata: M3n-s0 AH Ka3CCP,
1948. — 349 c.

5 Poccuiickoe 3akoHOnaTENbCTBO X—X X BekoB. T. 4. 3akoHOATENHCTBO NEpHoa paciBeTa abcomoruzma. — M.: KOpua. our.,
1986. — 512 c.

6 VYronosuoe npaBo. OcoOeHHas acTb. YueOHuK Jurs By30B / OtB.pen. 1.51.Ko3auenko, 3.A. Hesnamosa, I'.II.HoBocenos. —
M.: Hopma, Undpa-M, 1997. — 516 c.

7 Heanoe B.D. YronoBHO-NpaBoBas OLICHKA NOHYkAeHUA: [luc. ... kanx. ropun. Hayk. — Caparos, 1986. — 196 c.

8 VYronosuoe npaso. Ocobennas gacts / [log pen. B.H.Kynpsisuesa, A.B.Haymosa. — M.: IOpucts, 1997. — 496 c.

9 Iosuviues C.B. Ouepk OCHOBHBIX Hauall HAyKH yroloBHOro mpasa. — M., 1923. — 296 c.

10 Yupenurensusrii cee3n CoBeroB Kuprusckoii (Kazaxckoit) ACCP. — Anma-Ara: Kas. xpaesoe u3g., 1936. — 127 c.

11 JKuocunenko A.A. Cocras mpectymienus mo cratbe 169—1 VK // BectH. coBerckoit roctuimn. — 1924, — Ne 23/33. —
C. 74-78.

12 Axoenes A.M. Ilonosslie npectymienus. — dyman6e: Updon, 1969. — 234 c.

13 COopHUK IOKyMEHTOB IO uctopuu yroioBHoro 3axkoHonarensctBa CCCP u PCOCP 1917-1952 rr. / Ilox pen. mpod.
WN.T.I'onsxosa. — M.: FOpun. nut., 1953. — 463 c.

14 HImyccep A. Ilepexurku ponoBoro 6siTa B Kazaxcrane / Hosslif Boctok. — 1929. — Ne 26-27. — C. 167-169.
15 Bynamos C.A. llonsrue u cuctema OcobGennoii yactu yronosHoro npasa CCCP u KasCCP. — Anma-Ata, 1962. —45 c.

16 HUsanoe B.H. YronosHoe 3akoHoAaTenscTBo Coroza CCP u coro3nbix pecnyonuk: EnuncerBo u ocobennoctu. — M.: FOpua.
qmr., 1973. — 208 c.

17 Anopeesa JI.A. O xapaktepe npuHyxaeHus npu u3Hacuinosannu // IIpasoenenne. — 1960. — Ne 2. — C. 156.
18 Kocmpos I'.K. YT0I0BHO-IIpaBOBOE 3HAYCHUE YTPO3BI: ABTOped. IUC. ... KaHA. Iopui. Hayk. — M., 1970. — 16 c.

Cepus «[lMpaBox». Ne 2(78)/2015 119



A.A.Biebayeva, A.M.Kalguzhinova, A.S.Mavlianov

19 Yepnuasckuii A./]. Ilcuxuueckoe HacUIME NPH COBEPILICHUM KOPBICTHBIX IPECTYIUICHUIl: yroJIOBHO-IIPABOBBIC U KPUMUHO-
JIOTHYecKre acteKkTol: ABroped. auc. ... KaHa. opui. Hayk. — M., 1991. — 21 c.

20 Tsockosa M.M. OTBETCTBEHHOCTh 3a He3aKOHHOE npuHykaeHue // Bectn. Mock. yu-ta. Cep. 11. IIpaBo. — 2006. — Ne 5.
— C. 83-93.

21 3unoeves U. YronoBHo HakazyeMmoe npunyxaenue // 3akonaocts. — 2007. — Ne 8. — C. 49-50.
22 Begnomoctu Bepxosaoro Cosera KazCCP. — 1991. — Ne 48-50. — Cr. 585.

A.O.buebaesa, A.M.Kanryxunosa, A.C.MaBissHOB

Ka3zakcran Pecny0iuKacbIHBIH HINCIKYMAPJIBIK CUIIATTAFbI dpeKeTTepre
MIKOYPpJIereHi YiiH )KayanThbUIbIK TYPajibl KbLIMBICTBIK 3AHHAMACHIHBIH
KAJBINTACYbI

Makaiia HOICIKYMapIIbIK CHUIIATTaFbl dPEKeTTepre MaOypiereHi yIiiH KbIIMBICTBIK KayalThUIBIKTBl PETTEY
MOceNeNiepiH TapUXHU-KYKBIKTBIK MIOJyFa apHaJFaH. KpUIMBICTBIK-KYKBIKTHIK HOPMAaHBIH KaJBIITACYBl MCH
KETUIMIPUTYIHIH TapuXd KBIpJIapblH 3€PTTEH OTHIPBIN, aBTOpiap OTAHIBIK 3aHHAMAHBIH JaMYBIHBIH
JKEKEITIeTeH Ke3eHJepiHAe KaObUINaHFaH HETi3ri HOPMATHUBTIK-KYKBIKTBIK aKTUIEpAi aram ©TiM, OJapIblH
epeKIIeTKTepiH KapacTeIpabl. Kasakcran PeciyOmmukachbiHbIH KbUIMBICTBIK KOJICKCIHE €HTI3UITeH ©3repicTep
MEH TOJIBIKTBIPYJIapabl Tajgay COHFbI JKbUIAAPIBIH 3aHHAMAIIBIK JKAHAJBIKTAPBIH TEOPHSUIBIK TYPFBIIAH
Heri3/ey/i KaMTHIbL.

A.A.buebaeBa, A.M.Kanryxunosa, A.C.MaBisHOB

CTaHoBJIeHHE YTOJIOBHOI0 3aKoHoAaTeabcTBa Pecny6anku Ka3axcran
00 OTBETCTBEHHOCTH 32 MOHYK/IeHNE K TeiCTBHIM CEKCYaJIbHOI0 XapaKkTepa

CraTbs MOCBAIICHA HCTOPHKO-IIPABOBOMY 0030py pErlIaMEHTAIMU YTOJIOBHON OTBETCTBEHHOCTH 3a MOHYX-
JIeHHe K JeHCTBUAM CEKCyalbHOIO xapakrepa. M3ydas HCTOPUUYECKUI YTk Pa3BUTHS U COBEPIICHCTBOBAHUS
YTOJIOBHO-IIPABOBOM HOPMBI, aBTOPHI OTMEYAIOT OCHOBHbIE HOPMATHUBHBIE aKThl, IPUHATHIE B OT/AEIbHBIN Ie-
PHOZ pa3BUTUS OTEUECTBEHHOI'O 3aKOHOJATENbCTBA, PACCMATPUBAIOT HX OCOOCHHOCTH. AHAIN3 U3MEHECHUN U
JIOTIOJTHEHUH, BHECEHHBIX B YTOJIOBHBINA KoJeke Pecrryonuku Kazaxcran, BritogaeT TeopeTHyeckoe 000CHO-
BaHHE 3aKOHO/IaTEIbHBIX HOBEILI IMOCICIHUX JICT.
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Incentives and penalties as a means of ensuring the regime
of detention of suspects and defendants

The article deals with the incentives and penalties applied to suspects and accused persons during their deten-
tion. The author reveals the doctrinal approaches in determining the incentives and punishments, the views
through the prism of historical development, efficiency. New approaches to the study of this problem can be
expressed in theoretical statements proposed by the author, as well as in the system of proposals to improve
the legislation.
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tion of a measure of restraint in the form of arrest.

The order and conditions of detention of suspects and defendantsare provided with certain means which
in scientific literature are called as a means of ensuring the regime of detention. Explanation of their meaning
has not only theoretical, but also practical value.

Since there have not been any special scientific research on the given theme, we will base on the crimi-
nal and executive literature devoted to the means of ensuring the regime of serving the punishment in the
form of imprisonment. There are many common features between the latter and the means of ensuring the
regime of detention in custody. These differences are mainly caused by isolation from society and external
similarity of detention in custody and execution of the punishment in the form of imprisonment.

In their research the authors deal with the problem of means of ensuring the regime of serving the pun-
ishment in the form of imprisonment, but they ambiguously open their contents. Most likely it is caused by
the lack of accurate definition of means of ensuring the regime. Thus, N.A.Belayev writes that the regime, as
a correction facility, is guaranteed by the system of incentives and penalties. In his opinion, the regime must
provide the protection and isolation of all prisoners and constant surveillance over them, as well as separate
placement, performance of duties, etc. [1; 125]. N.A.Struchkov considered the custody of convicts, surveil-
lance over them, system of measures of incentives and penalties and rigidity of administration as the means
of ensuring the regime [2; 80]. A.A.Novikov considering the matter, notes that the regime of serving the pun-
ishment established in correctional institutions is provided by the guard and surveillance over the convicts,
measures of incentives and penalties, special security measures (handcuffs, a strait jacket, etc.), and also in-
vestigative operations [3; 42]. A.B.Skakov refers protection and supervision over the convicts, measures of
incentives and penalties and security measures (in exceptional cases) to the means of ensuring the regime
[4; 115]. Though the above-mentioned definitions have minor differences, nevertheless all of them include
guard and surveillance over the convicts as well as measures of incentives and penalties into the means of
ensuring the regime.

A number of scientists include other elements into the means of ensuring the regime in correctional in-
stitutions, with an attempt to classify them. For example, K.Sh. Sadreyev thinks that the main classification
of means of ensuring the regime must be carried out by the subjects applying these means: activity of admin-
istration of CLC (correctional labour colony); the guard and supervision carried out by CLC personnel; activ-
ity of the amateur clubs for convicts; judicial control; departmental control; public prosecutor's supervision
[5; 12]. A.L.Vasilyev, A.V.Maslikhin, V.A.Fefelov classified the means of ensuring the regime into three
groups according to their legal nature. The first group includes the persuasive means of ensuring the regime:
legal education of the convicts; agitation and propaganda activities; individual work with the convicts, use of
incentives, public influence on the convicts, influence of the amateur clubs. The second group includes the
coercive means of ensuring the regime which are used by the administration of CLC: the guard of the con-
victs, supervision of the convicts; application of measures of quick and preventive character; application of
disciplinary measures; application of security measures. The third group includes the means of ensuring the
regime which have the state and legal character. They are applied not by the administration of CLC, but the
higher bodies, institutions and the organizations: departmental control; judicial control; public prosecutor's
supervision [6; 10]. I.V.Shmarov divides all means of ensuring the regime into two groups: of general and
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special character. Means of the general character are such measures of educational influence which provide
the law-obedient behavior, observance of requirements of legality by subjects and participants of legal rela-
tions. Special means are the influence methods guaranteed by the criminal and executive legislation which
provide prevention and control of crimes and offenses in correctional institutions [7; 327]. We shall note that
the given classifications and criteria cover all kinds of means of ensuring the regime. We consider this ap-
proach to be reasonable.

We think that special means of ensuring the detention regime are as follows: application of measures of
incentives and penalties; investigative activities; guard and supervision over the convicts; application of se-
curity measures. In the present article we will in detail consider such means of ensuring the regime as incen-
tives and penalties.

Use of measures of incentives and penalties as a means of ensuring the regime represent the reaction of
administration of a pre-trial detention center which can be either approval and stimulation of lawful behavior
of the suspects and accused, or censure of their misconduct and coercion to strict observance of the rules of
behaviour established by the law in the places of detention. In this case the reaction of administration has to
cause in the violator understanding of the fact that the imposed penalty is a consequence of the violation.
Subsequently, the legislator establishes that the penalty can be imposed no later than ten days from the date
of violation detection. If there was an inspection in connection with this violation, the penalty is set from the
date of its termination. As a rule, a penalty is applied immediately, but in some cases when there are any suf-
ficient reasons, for example, necessity of a convict’s convoy for carrying out the corresponding investigative
actions, an illness of the prisoner, etc. — no later than a month from the date of imposing the penalty. We see
this approach of the legislator as reasonable, as a significant gap between the violation and a penalty will
probably decrease the educational value of the taken measures.

According to the Article 37 of the Republic of Kazakhstan Law «On the order and conditions of deten-
tion of persons in special establishments providing temporary isolation from society» the disciplinary
measures in the form of reprimand or putting into isolation cell or a solitary confinement for non-
performance of the established duties can be applied to the suspects and accused. It should be noted that in
earlier existing legislation (The provision on a pre-trial detention, 1969) the list of penalty measures was
much wider. Along with the disciplinary measures provided in the current legislation, such penalty measures
were applied: warning, extra duty (cleaning the rooms), deprivation of the right within a month to buy food
and to receive parcels. The legislator’s refusal of these disciplinary measures is quite explainable. The prac-
tice showed that such disciplinary measure as the warning don't make due educational impact on the violator,
and, therefore, is inefficient. However, as O.Mindadze correctly noted, «it doesn't mean that the person who
is in custody can't be warned in case of violation of an established order, detention regime, and tactless be-
havior towards the personnel or other people in custody. From now the preventions of this sort have a differ-
ent legal nature. They cannot be given in written forming, are not considered as penalties, are not subjects to
any legal registration ...» [8; 35, 36]. Withdrawal of such disciplinary measure as the extra duty of room
cleaning is connected with the recommendation of the Minimal standard rules of the treatment of prisoners
according to which «the work on service in the correctional institution cannot be used as a disciplinary pun-
ishment to the convicts» (provision 1 of Article 28) [9; 76]. The disciplinary measure in the form of depriva-
tion of the right within one month to buy food and to receive parcels was withdrawn for its inhumane charac-
ter.

Unlike the earlier existing Provision of 1969 of the Republic of Kazakhstan Law «On the order and
conditions of detention of persons in special establishments providing temporary isolation from society»,
Article 38 in detail regulates an order of application of disciplinary measures. According to the set general
rules penalties are imposed by the head of administration of a place of detention or his assistant; imposing
more than one penalty for one violation is not allowed; penalty is imposed with account of circumstances of
committing a violation and behavior of a prisoner; before imposing of penalty the suspect and accused must
give the written explanation, and in case of refusal to give it the correspondent act is drawn; penalty in the
form of reprimand is imposed in an oral or written form, other penalties — in written form; the suspects and
accused have the right to address with the appeal to the higher official, the prosecutor or the court. Also the
Article 38 of the Republic of Kazakhstan Laws «On the order and conditions of detention of persons in spe-
cial establishments providing temporary isolation from society» establishes the terms of imposing penalties.

It is necessary to pay attention to the toughening of such disciplinary measure as putting into isolation
cell or a solitary confinement. Under the Provision of 1969 the suspects and accused could be placed in a
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punishment cell up to 10 days, and minors up to 5 days, According to the current legislation incarceration or
a solitary confinement is prolonged up to 15 days, for the minors up to 7 days.

As putting in a punishment cell or a solitary confinement are recognized as the strictest measure of pun-
ishment, the legislator in detail regulates the order of placing into them, defines the list of violations for
which these disciplinary measures are applied. These violations are: 1) oppression and insult of other sus-
pects; 2) disobedience to legal requirements of the staff in the places of detention or other persons or their
insult; 3) numerous violation of the rules of isolation; 4) storage, production and consumption of alcoholic
drinks; 5) storage, production and use of other subjects, substances and food forbidden to storage and use; 6)
participation in gambling; 7) small hooliganism. This list is not exhaustive. The considered penalty can be
imposed for the violation of order of imprisonment which are not included in the list above, if two or more
disciplinary punishments as reprimand or a placement in a solitary confinement were applied to prisoners
before. In this case both penalties have to be imposed in writing, and not cancelled or removed beforehand.
The severity of this disciplinary measure caused the adoption of the provision by the legislator, according to
which putting in a punishment cell or in a solitary confinement is carried out on the basis of the resolution of
the head of administration of a place of detention and the conclusion of the health worker about the possibil-
ity of keeping the suspect or accused in a punishment cell. The latter can be explained by the fact that severe
conditions of keeping in a punishment cell or in a solitary confinement can negatively influence on the health
of a sick person. This fact was taken into consideration in the provision of Article 39 part 4: «The head of
administration of a place of detention has the right to delay the execution of penalty in the form of a putting
in a punishment cell or a solitary confinement, to reduce the term of this penalty or to release a suspect or
accused taking into account medical indications or on other bases». The other bases are: repentance and the
violator’s promise not to make any violations from now on; rendering the help in crime investigation, etc.

Severity of disciplinary measures in the form of putting in a punishment cell or a solitary confinement,
first of all, consists in conditions of keeping in them. By the general rule, the punishment cell is always soli-
tary which is both a punitive measure and a measure of isolation and safety, especially if the act is connected
with aggressive behavior [10; 172]. In the period of the sitting in a punishment cell or a solitary confinement,
the prisoners are provided with an individual bed and bedding only during a sleeping time; any correspond-
ence, appointment (except appointments to the defender), purchase of food products or necessities, obtaining
letters or parcels, use of board games, newspapers, magazines and other literature is forbidden to them. Par-
cels are handed to the suspect and accused after the termination of their stay in a punishment cell or a solitary
confinement.

We share A.V.Maslikhin and O.N.Mindadze's opinion that «... deprivation of walk, other strict
measures and rules cause additional physical sufferings to persons who have not yet been found guilty by the
court can be acquitted, ... moreover, the equipment and a condition of keeping in punishment cells are iden-
tical for the persons taken into custody as a measure of restraint and for the persons serving criminal penalty
in the form of imprisonment. It is obvious that this system needs a change. The citizens who are held in cus-
tody before the court have to be in more favorable conditions, than the convicts. All restrictions must be rea-
sonable; they must not cause useless and excess sufferings, and must correspond to the legal status of a citi-
zen who is temporarily deprived of freedom». According to these scientists it is necessary to raise a question
of inexpediency of taking such a strict measure of punishment as putting in a punishment cell [11; 43].

But the last statement is disputable. If the prisoner makes malicious violations of the regime in a place
of detention, the most effective and expedient disciplinary measure capable to achieve the goals (to provide
normal operating conditions of places of detention and maintenance order in them; to prevent crimes com-
mitted the convicts, etc.) is putting in a punishment cell or in a solitary confinement. It is necessary to notice
that when disciplinary measures are used in practice, they do not take into a consideration if such penalties
were imposed before. For example, there were the facts of putting in a punishment cell for 10 days of per-
sons who had no disciplinary punishment, for tapping to the next cell, etc.

As for the humanization of conditions of keeping, we consider that it is necessary, firstly, to change the
in a punishment cell: for adults — up to 10 days, for the minors — up to 5 days. Secondly, it is necessary to
remove a ban to buy food and necessities. These restrictions of rights, in our opinion, contradict the legal
status of the suspects and accused and the principle of Article 4 of the Republic of Kazakhstan Law «On the
order and conditions of detention of persons in special establishments providing temporary isolation from
society» which says that detention shouldn't be followed by the actions aiming at causing physical or moral
sufferings of the suspects and accused.
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It is thought that sitting in a punishment cell, granting the bedding only during sleeping time, depriva-
tion of the right for appointments, receiving a parcel, use of board games, newspapers, magazines and other
literature can have educational impact on the violator, and on other prisoners respectively — constraining
and precautionary.

Penalties as means of ensuring the regime must be considered together with incentives. Only the unity
of incentives and penalties as the combination of methods of persuasion and constraint are one of the im-
portant means of strengthening the discipline among the persons in custody. «Measures of ensuring the dis-
cipline, — N.A.Struchkov writes, — are made up of the incentives urged to stimulate prisoner’s good behav-
iour, and disciplinary measures which have to be negative reaction to prisoner’s inadequate behavior and
warn the against the violations in the future from violations» [12, 62]. In criminal and executive literature
there is an opinion that incentives and penalties belong to the stimulating norms [13; 15].

Good performance of duties, observance of an established order of detention by prisoners can act as the
legal grounds for incentive legal relationship. In this case the legislator, forming the reasons of incentives for
suspects and accused, establishes a certain model of their lawful treatment. It is only under these conditions
that incentives can be applied to certain persons.

Prisoners’ good performance of duties, observance of the established order of detention, in our opinion,
designate the continuous and correct observance by the suspects and accused of the detention regime, written
in the internal regulations. Moreover, good performance of duties, observance of an established order by
prisoners have to be based on conscious observance of regime, rules of conduct, to be steady, to turn into a
habit.

The Article 36 of the Republic of Kazakhstan Law «On the order and conditions of detention of persons
in special establishments providing temporary isolation from society» contains the list of measures of incen-
tives without broad interpretation: pre-term removal of earlier imposed penalty and permission to visit the
gym, and also for other forms of leisure by the minors, suspects and accused. According to provision 2 of
this article, the incentives are applied by the head of administration of a place of detention or his assistant. As
we see, if the penalty was earlier imposed on a full age prisoner, only one measure of incentive can be ap-
plied — early removal of earlier imposed penalty. Thus, if the person in custody had some penalties, one of
them is removed, as a rule.

The article referred above doesn't include the official commendation which was provided in earlier ex-
isting Provision on a pre-trial detention (Article 14) as an incentive. The practice showed that this measure
had only moral approval of a positive act but didn't make the stimulating impact, i.e. wasn't effective. The
legislator didn’t provide such incentive as increase of time of walk (Article 14 of Provision of 1969). Provi-
sion 11 Article 16 of the Republic of Kazakhstan Law «On the order and conditions of detention of persons
in special establishments providing temporary isolation from society» provides the lower limit of the time of
daily walk (not less than one hour). Therefore, the head of a place of detention has the right to establish him-
self the walk time for all prisoners depending on the facilities of this place, and also taking into account spe-
cific features of different categories of the suspects or accused (for example, minor, pregnant women, etc.).
At the same time the increase of time of walk to such persons shouldn't be considered as inventive.

The position of the Russian legislator who, unlike the domestic legislator, provided such measure as a
monetary award for the best work, deserves attention. The latter can be applied only to those prisoners who
work on production in a pre-trial detention center. This incentive measure is no doubt important for prison-
ers, as not all of them have opportunity to have a financial support of relatives and other persons [10; 158]. It
is difficult to understand why our legislator didn't establish similar incentive. Obviously, the reason is in a
weak production base of the majority of pre-trial detention centers in the republic, which doesn't allow to
employ a considerable part of prisoners. In our opinion, it is possible to provide this measure of incentives in
the Kazakhstan legislation. Basis for its inclusion into Article 36 of the Republic of Kazakhstan Law «On the
order and conditions of detention of persons in special establishments providing temporary isolation from
society» is prisoners’ legitimate interest in work, which according to provision 1 of Article 26 of the Law is
realized in the presence of the corresponding conditions in a place of detention.
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b.K.Ks3gap6exkoBa

blaTananapIpy xKoHe Ka3ajgay mapajaapsbl Ce3iKTIep MeH albINTATY I bLIAPAbI
KaMay/a ycrayabl KAMTaMAachI3 eTyiH KypaJibl peTiHae

Makasazna ce3ikTinep MEH aiblNTaylIbUIapbl KaMayia ycray Ke3iHIe KOJJIaHbUIATHIH bIHTATAHIBIPY JKOHE
Kazanay ILapanapbl TalJaHIbl, KOTepMeley MEH OHIIpiN aly LIapalapblHbIH TYCIHIKTepi afKbIHIaNbII,
ONIapIbIH KOJAAHy THIMAUIITIH apTThIPY, KeTepMeley MeH OHIIpin ajay Iapanapbl HHCTUTYTBIHBIH TapuXu
IaMy Ke3eHi apKbUIbl KapacTelpeuiabl. OCHl aTajfaH HMHCTUTYTTBIH KYKBIKTBIK PETTENy Maceienepi
GasHmanael. Byn Mocemeni 3epTTeymiH jkaHa JKOJIZAapsl aBTOPMEH TEOPHSUIBIK epeXeNepae, COHIai-aK
3aHHAMaHbI XKETUIAIpy OOMbIHIIA YChIHBICTAP JKYHECIHIE KOPCETIII.

b.K.Ks3gap6exkoBa

Mepsb! noompenus ¥ B3bICKAHUS KaK CPeICTBA 00ecneyeHnst
pPeKUMAa COAEPIKAHUSI O CTPAaXKeH MoI03peBaeMbIX H 0OBHHSIEMbBIX

B crarbe ananu3upyioTcss Mephl MOOMIPEHNUSI ¥ B3BICKaHUS, IPIMEHSEMbIE K 003PEBaeMbIM 1 OOBHHSAEMBIM
B NEPHOJ COJEPIKAHUS UX MOJ CTpaxkeil. ABTOpP pacKpbIBaeT JOKTPHHAIIBHbIE MOJXOMABI B ONPEAEICHUH Mep
HOOIPEHHS U B3bICKAHUS, UX BUIBI Yepe3 MPU3MY HCTOPUYECKOTO Pa3BUTHUS, 3P (HEKTUBHOCTh IPUMEHEHHS.
HoBble moaX0/1bI K HCCIIENOBAHUIO MTPOOIEMBI IPABOBOTO PETYIHUPOBAHUS JAHHOTO MHCTUTYTA BBIPAXKAIOTCS
B Cc(opMyTHPOBAHHBIX ABTOPOM TEOPETHUECKUX TIIOJMOXKEHMSAX, a TAKXKE B CHUCTEME INPEJIONKEHHH I10
COBEpPIICHCTBOBAHUIO 3aKOHOIATEIbCTBA.
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Ka3zakcran Pecnny0mkacbIHAaFrbl KbI3MeTKepJIepAiH
eH0eK KYKBIKTAPbIHBIH KOPFaJLy Adpexkeci

Maxkanana Ka3zakcran Pecry0Onukachinia KbI3aMeTKepIIepIiH eHOCK KYKbIKTapbIHBIH Ka3ipri TaHIaFbl KOPFay
Jepexeci KapacTeipsuraH. ABropiap Kazakcran PecyGnukackl eHOSK KYKBIFBIHBIH €PeKIIeITiKTepiH eckepe
OTBIPHIN, KbI3METKEPJIEpIiH CeHOCK KYKBIKTApBIH KOPFAayIbl JKETUINiIpy OOMBIHINA FBUIBIMH HETi3AeNreH
YCBIHBICTap MEH KOPBITHIH/IBUIAP jKacayFa THIphICKaH. COHBIMEH KaTap KbI3MeTKepJIepAiH eHOeK KYKBIKTaphIH
KOpFayabl peTTEHTIH eHOeK 3aHHAMACHIHBIH HOPMaJIapbIH, aTalFaH HopMajap/sl KOIJaHy OapbIChIHAA Maiiia
00JIaThIH TEOPHSUIBIK KOHE NMPAKTUKAIBIK MOceJIeIepAi 3epTTEreH.

Kinm ces0ep.: Kp3MeTKepiepaiH eHOeK KYKBIKTapblH KOpFay, €HOSK HCIEKLHsIapbl, KeKe aJIBoKarTap,
KOpFay Tociiaepi, KocilTik ofgakrap.

2014 xeaeiH 11 kapamaceiaga EnGacet Hypcynran Hazap6aeB KasakcranneiH «Hypner xom —
Oomarmakka 6acTap »oJ» aTThI )KaHa SKOHOMHUKAJIBIK CasiCaThIH YKapus eTTi. byJl oleyMeTTiK-9KOHOMUKAIIBIK
KAHFBIPTYIBIH OachIMIbIFbIH aran etTeTiH JKongayblHa Haszap ayJapaTblH OoJicak, MEMJIEKET JKaHa
QJIEyMETTIK-9KOHOMHKAJIBIK KYPBUIBIMFA OTYIiH, Keleci caThlFa KeTepily Ke3eHiH eTKepyne, OyHnai
Karnaiga KeI3METKepiep KYKBIKTAPBIHBIH TYPHIC KaMTaMachl3 €TUIyl MEH KOPFallybl ©T€¢ ©3€KTi OOJbII
TabbuTame! [1].

EnbOex KyKbIFBIHBIH, Heri3iHeH, maiina Oomy cebenrepi [e oINeyMETTIK KaTbIHACTapMEH
0aliIaHBICTHIPBUIAABI. AJIFAIIBIHAA OCHI KYKBIK CAJIACHIHBIH MiHIETTepi Oouibll, Oip KarblHaH, COWKECiHIIe
mapTTapasl Jkacay Ke3iHAe TapanTapblH TEHIITIH JKOHE OJIapIbIH MYIICICPiHIH eCKepuUTyiH KaMTaMachI3
eTeTIH JKalJaMallbl ©HOCKTI KOJNJaHyMeH OalIaHBICTHI KATBIHACTAPABI pETTEY, CeKIiHIII JKaFbIHAH,
SKOHOMHMKAJIBIK JKaFbIHAH KYLITIpeK JKYMbIC Oepyurire KaparaHia, SKOHOMHUKAJBIK JKaFblHAH oJIci3
KbI3METKEpJIepl KOprayIblH KaxeTTimiri [2; 241]. MemiekeT o3 TapalblHaH, opOip ajamfa ©3iHiH
KYKBIKTapbl MEH OOCTaHIBIKTApBIHBIH OY3bUIFAaH YaKBITBIHAA, TINTEH OCHI KYKBIK OY3YIIBUIBIKTAD PECMH
TYJIFaJapMeH JKacajiFaH COTiHAE JIeé MEMJICKETTIK OpraHjapfa >KYriHe OTBIPBIN, ONaplbl KYKBIKTHIK KOpFay
KYKBIFbIHA KeUIIiK Oepeni [3].

KaszakcTaHHBIH Ka3ipri TaHIarbl )KYMbIC OEpyIIIEpl KOI jKaraaiia eHIIpy HapbIFbIH KCHEHTYy MEH
KaMTy OOMWBIHIIA KOCIMKeplepaiH O9CEKEeNecTiK TapTHICTAPBIHBIH KYIICIOMEH OalIaHBICTBI MoceselepiHe
KeHil Oeneni, Oy KbI3METKEpJEpAiH KOpFalyblHOA OHBI JJCi3IeHIIpeTiHAeH KepiHic Tabamsl. JKymbic
OepyliHiH 63 OW3HECIHIH SKOHOMHUKAJIBIK KOPCETKIIITEepiHe 0aca Ha3ap ayaapybl KOHE OHBIH IIBIFbIHIAPBIH
MUHHMU3ALHSIIAYFa THIPBICYBl Oyl KbI3METKEpIIep MYAJENEPiHiH ecKepiiMeyiHe, onapablH KYKbIKTapbIHBIH
nrekrenyine cebemmi Oonangesl. bynm mexteynep kem jkarnmaiina KbI3METKepiiepre THECLTl oJIEyMETTiK
WTUTIKTEPAIH  KbICKAPTBHLIYbIHA, €HOCKAKbIHBIH ©3repeTiH OeJiriHae KbhICKapyblHa, JKYMBIC Oepyiii
TaparnblHaH €HOEK IIapThIHBIH 3aHChI3 0y3ybiHa, KP EHOCK 3aHHaMachIMEH OEKITIINCH KYMBIC YaKbIThl MCH
JEMaJIbIC YaKBITBIHBIH CakTajaMaybl jkoHe T.0. OchIHBIH 09pi eHOEK 3aHHAMAachlH O0y3y KepCETKIIITEpiHiH
OCyiHE 63 BIKIAJIBIH TUTI3€1, ColfKeciHIe, OV eHOSK KYKBIKTaphl MCH 031HIH €HOCK KYKBIKTaphIH KOPFayIbl
KOKETCIHETIH TYJIFajap CAHBIHBIH OCYIHE OKeIe/I.
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Kpi3meTkepiepaiH eHOeK KYKBIKTAPBIH KOPFAYAbIH MaKCaThl — KbI3METKEPIe OHBIH ©31HIH QJICyMETTIK
KarJIalblH, SFHA KOHCTUTYIMSUIBIK KYKBIKTApbIH, €pKiH TYpJE KOJJaHa alaThbIHBIHIAH jkarmail skacay.
OchIHmai KOpFayablH KaKETTUTIr XallbIKapaiblK ¢HOSK YHBIMBIHBIH OipKaTap KOHBEHIIMSJIAPBIHIA KOPiHIC
Ta0ybIHaH-aK Oaiikayra Oonaapl. Onapja aTajblll 6TKEHACH, KEI3METKEp €HOCK KaThIHACTAPBIHIA €H Hallap
KOpFallaThiH TapaObl OOJBIN TaObLIAAbI, COJ CEOSHTi Je Ol KOFaM MEH MEMJICKETTIH JKarblHaH JKYMBIC
Oepymrigern kKoprainybl Kaker. CompiMeH Katap 2006 k. 15 MaychIMBIHTArbl XalbIKapallbIK CHOEK
YUBIMBIHBIH ~€HOCK KYKBIKTBIK KAaThIHACTaphl Typallbl CHUIIATTAMAaChlHAA KBI3METKEpJCPIiH eHOeK
KYKBIKTApPbIH KOpFay YJITTHIK cascaT JCHICHIHe KOTepuIreH OONaThIH, COWKECIHIIE, OHBI KATBICYIIIbI-
MeMJIEKEeTTep JKEeTUIIIpyl MEH JKy3ere achIpysl THIC AeminreH [4; 35-37].

KenmeTkepnepain eHOCK KYKBIKTAPBIHBIH KOpPFATy JOPEXKECiH aHBIKTamMac OYpBIH, OCHI TYCIHIKKE
aHbIKTaMa Oepy KakeT. Op TYpJi KYKBIK CalaJapbIMEH KOJIIAHBUIATHIH KYKBIKTapJbl, OOCTaHIBIKTAD MEH
3aHABI MYIICNEpAl «KOpFay» TYCIHITIH aHBIKTay Ke3iHJAe, OHBl TYCIHIIPYMiH OopiHEe OpTaK TOCUIACPIiH
KOJIJAHBIMAYBI, AaTalfaH MaHbBI3Jbl KYKBIKTBIK KATETOPHSCHIHA KaTBICTBI OpPTaK TYXKbIPhIMIaMaHbIH
OoNMaybIHBIH 631 aTalFaH TYCIHIKKE 9p TYpJi aHbIKTamanap OepyniH cebebi 0oibin TaObuiaabl. ATairaH
KYOBUIBICTBIH KaXCTTUTITIHE TOKTaIMal-aK, KYKBIKTapIbl, OOCTAaHABIKTAD MEH 3aHIbl MYIJICICPIi KOpray
KYKBIKTBI KOpPFay CHSAKTBI TYPJII MaMaHIApMeH op TYpJli KYKBIK cayiajapbl aschIHIA FaHa eMec, Oip CalaHbIH
iminzge ae 0ipael KapacThIpbIIIMAUTHIHBIH Oaiikayra 6onansl [S].

En Oacrankel ke3kapacTapabl KoumadWTeiHAapAblH Oipi T.A.HecrepoBa KpI3METKEpIIEPIiH «CHOEK
KYKBIKTapbIH KOpPFay» MEH «EHOCKTI KOpFay» TePMHUHACPIHIH aXbIpaTyMEH OaiIaHBICTHI MOCEINIEE TINTEH
Oackarma YCTaHBIMIAPAbl YCTaHAIbl, OIpIHIOIIZACH, OJapAbIH O3IHIIK CHIAaTKa We eKEHIH HeTi3meni,
CKIHIIIICH, aTajfaH CaHaTTapJblH AaHBIKTAMAJapbIH OJAPJBIH «HOTIIKEICpPI» JKarblHAH KapacThIPAJIbL.
Faneimubig mikipi OoibIHITIA, «CHOEKTI KOpFay» — KYKBIKTHIK >KaFqaiiaapbl ©3repreH Ke3/e KarbIMCBI3
caniapiap/pl a3alTyFa jKOHE OJapibl KOOI, KaThICYIIBUIAP/IbIH TaOUFU KYKBIKTAPBHIHBIH OY3bUTYBIH JKOHE
IICKTENyiH TOKTATy, €CKEPTy, OJIapIbl aHBIKTAy >OJBIMEH KYKBIKTHIK KATBIHACTAPJABIH TYPAKTHUIBIFBIH
KaMTaMachl3 €Ty OOWBIHIIA apHalbl KY3BIPETTUTIKTEpre HWE apHAyllbl OpraHAapAblH KbI3METTEPiHIH
KOPBITBIHABICHI; a1 eHOCK KYKBIKTapPhIH KOpFay — KYKBIKKa KaTep/liH IeHreiiMeH aHbIKTaIaThIH Oenriti 6ip
caThUIapa iCKe acaThlH KYKBIKTHIH TaOWFU JKaFJailbIH caKTay MEH KeJepriiepii *orrFa, Oacka OipeymiH
HUETTepiH OcifHeneyre GarbITTalFaH, MEMJICKET KYIIIMEH KaMTaMachl3 €TiIETiH KoHEe KYKBIK CyOBeKTiCiHIH
OWIIriHIETI MYMKIHAIKTEPI MHTETPAHsIIayabIH KOPBITBIHIBICH [6; 16, 17].

JKorapreima OepinreH aHBIKTaMala KapacTHIPHUIFAH TYCIHIKTEP TOJBIKKAHIB aBTOHOMJIBIK CaHATTap
00JbINT TaOBUIATHIHBIH OaiikaliMbi3. COHBIMEH aTayFaH YFhIMIAP FaIbIMIAPMEH OJapiAblH KOPBITHIHIIBI-
JapbIMeH OalIaHBICTHIPBLUIANBI, a1 «HOTHIKE» CHAKTHI CaHAT, Oi3/iH OWBIMBI3IIA, KOPFAy CHUSIKTHI apHAYJIbI
Oenriii Oip opekeTTepHi Ky3ere achlpraH Ke3[eH OacTam maima OoNaThiH JKarmaijlapMeH CHITaTTalabl.
ATanpln KeTKEH aHbIKTaMalapblH HEeri3iHae eHOCKTI Kopray KYKBIKOY3YIIbLUIBIKTAPIBIH aJJIbIH alTyFa KOHE
oJapAbl KOIOFa OarbITTanFaH Oenriyi Oip apHayJbl OpraHAapAblH KbI3METI HOTMXKECI peTiHae, aln eHOeK
KYKBIKTapbIH KOPFay KYKBIK CYOBEKTICIHIH KBI3METI OOJIBITT TaOBIIaabl IeTEH KOPBITHIH/IEI J)KacayFra 00Jajbl.

KenmeTkepnepain eHOeKk KYKBIKTaphIH KOpPFAy TYCIHITIH amia OTHIPHIN, €HOSK KYKBIKTApBIH KOpFay
KYKBIKTHIK KYOBUTBIC PETiHJIE KONITETCH OIIeMIepre ue (MbICATbI, CyOBEKTUBTI €HOCK KYKBIFBIHBIH 3JICMEHTI
perinme, omOe0am KYKBIKAPAIBIK KYKBIKTBIK KATETOpPHS peTiHAe JkoHe T.0.) eKeHmiri Typaisl
T.A.HectepoBaHbIH TikipiMeH Kemicrieyre Oommaiinbl [6; 6]. JKorapeima aranranmap A.B.SIkoBiieBaHBIH
FBUIBIMU €HOCKTEpiHJe €HOCK KYKBIKTAphIH KOPFAYy CUSKTHI FHUIBIMU MOCEJICHI KEIICH[I YFBIHYFa KaXeTTi
KeJleci acHeKTiiep TYPFBICHIHAH FaHa KapacTblpyra wurepMenedi: 1) eHOeK KYKBIFBIHBIH KBI3METI;
2) KY3BIpeTTi CyOBEKTUICPAiH KbI3METTEpi; 3) eHOEK KYKBIFBIHBIH JXKaHa KeMmIeHAI MHCTUTYTHI [2; 21, 22].
OcswIHgal Typie KapacThIpFaH, 0i3/1iH OWBIMBI3IIA, IYPHIC.

Kenrteren rampiMaap eHOekTi Kopray MeH €HOEK KYKBIKTapblH KOpFay TYCIHIKTEpiH CHHOHHUMJEP
peTiHze XUl KapacTeIpca J1a, oJIapablH Keibipeyiepi eH0eK KYKBIKTaphIH KOPFayasl €HOEKTI KOpFayaaH KeKe
KapacTHIPHIT, TINTEH OyJI TYCIHIKTEMENEpAiH KaKETTUTITH JKOKKa IIBIFapyMeH OaiJIaHBICTHI KO3KapacTap
Kannaeiprad. byran gonen peringe T.b.1llyOunanblH mikipiH aifTyra Oonanbl, o1 €3 Ke3eTiHAe «EHOEKTi
KOpFay» TEpMHHI TINTEH KepeK JKOK JereH Ko3KapacThl yCTaHFaH, cebebi aTaimFraH TEpMUH
KYKBIKKODFAYIIBUTBGIK ~ CHIIATTHl ~ MEJICHOCHUTIH JKallbl KYKBIKTBIK PEKUMIII  OpHATYIBI  KO3ICH/I.
KyYKBIKKOpFayIIBIIBIK KaTBIHACTAP «EHOEKTI KOpFay» TEPMHHIMEH KaMTBUIMAMIbl, COJI CeOerTi aTalFaH
TEPMUH 3aHJIbI MOHTE He 0OMAMIbI KOHE OHBI PETTEYIIUIIK KaThIHACTAPAbl CUTIATTAY YIIiH KOJIaHy JTYPHIC
eMec Jen ecenrercH [7].

Oran kapama-kapcsl mikipai E.H.HypranueBa yctanaapl, OHBIH aiiTybl OOWBIHINA, «EHOEKTI KOpFay»
aIaMIIapIbIH TYPAKThl JKOHE HOTIDKEI KhI3METIH KaMTaMachl3 eTeTiH OacThl karjainapabry Oipi OombIn
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Tabbimanel. JKanmamanbl eHOEK, XKYMbIC OepyIIiHIH OacCIIbUIBIFBIHAA JKOHE, €H OIpIiHIIICH, OHBIH
9KOHOMHUKAJIBIK MYUIETIEpiH KaMTaMachl3 eTyre OarbITTalFaH, 0OTEH MIapyamIbUIBIKTBIH asChIHAA JKy3ere
aCBIPBUTATHIH KBI3METKEPJICPAIH OIpiKKEH KBI3METI, KOpFrayabl KaKeTciHemi: 1) mamamaH ThIC KaHAyaaH,
2) SHEPreTHKAIBIK KaHBIKKAH MAaIllMHANBI OHJIpic Ke3eHIHAe eMip MeH JcHcaylblKThl Kopray. KP EHOek
konekciame (EK) enOekti Kopray — KeIIeHAl ic-Imapajap MEH Kypalgapabl KaMTHTBIH, €HOCK KbI3MET
MIpOTIECiHIe KBI3METKEPIICPIIH 6Mipi MEH ICHCAYIBIFBIHBIH KayiTCI3IIriH KaMTaMackl3 €Ty xKy#eci [9].

OTtaHabIK FaabIMIAPIBIH Ke3Kapackl OOMbIHINA, HOCK KYKBIFBI KEKE KYKBIKTHIH J1a, )Kapusi KYKBIKTHIH
Ja DIEMEHTTEpiHEH KepiHic TabaThlH aWBIPBIKIIA EpeKIIeNiKTepre He. byn Kel3MeTKepiepaiH eHOeK
KYKBIKTApbIH KOpFay HBICAHBIHAAFhl €HOEK 3aHHAMACHIH CaKTay OOWBIHIIA MEMIIEKETTIK Oakpliay >KoHE
KaIarajayJablH KYpri3iayiHeH Oalikayra Ooyansl. MpIcanFa, MEMJIEKETTIK €HOCK MCIICKITUSACKHI KOTl yKaFmanaa
KEKe KYKBIKTBIK MIHICTTEpPre KaparaHJa, >Kajmbl QJICYMETTIK MIHACTTep/i Iemeni. MeMIeKeTTiK eHOeK
WHCIICKITUSICBIHBIH 0acThl KbI3METTEpi OY3bUIFaH KYKBIKTApAbl KOpFayFa OTiHImI Ourmipred Oenrimi Oip
KBI3METKEpJIEPAiH KYKBIKTapblH KOpFayFa faHa OaFbITTajMaipl, COHBIMEH KaTap OapiblK KoFam
MYIIeNnepiHiH eHOeK KYKBIKTapbIH KOpFayFa J1a OarbITTalaabl.

KP Enb6ex kopaexcinig (EK) 329-6a0b1 MeMiiekeTTiK eHOCK MHCIIEKIIUSACH! KbI3METTEPiHIH KaFuaaaaphl
MEH HETI3T1 MIHICTTEPiH alKBIHIANIBI: MEMIICKETTIK €HOCK MHCIICKITHSCHIHBIH KBI3METI KhI3METKEPIICPIiH
KYKBIKTapbl MEH OOCTaHJBIKTApPBIH CHINNAY, CaKTay KOHE KOPFay, 3aHJBUIBIK, SIUIMIK, TOYCICI3IIK KOHE
KapUUTBUIBIK TPUHIMIITEP] HETi31HAE KY3ere achlpbuiafbl. MeMIIEKeTTIK eHOeK MHCIEKIHUSICHIHBIH HETi3r1
MiHzmeTTepi: viibiMaapaa Kazakcran PecrmyOmukackl eHOSK 3aHHAMACHIHBIH CAKTATYBIH MEMIICKETTIK
OakpuTayapl KaMTaMachl3 €Ty; Kayilci3 eHOeK jKarmaijlapblHa KYKBIKTBI KOCa aliFaHaa, KbI3METKEPJICPIiH
KYKBIKTApbl MEH OOCTaHIBIKTAPBIH CaKTayJIbl ®OHE KOpFayabl KamTamacki3 eTy; Kazakcran PecmybOmukacs
eHOCK 3aHHAMAaCBIHBIH Mocenelepl OOWBIHIIA KBI3METKEpJIEp MEH XYMBIC OepyIIuIepIiH OTiHImTepiH,
apBI3IapBIH JKOHE MAFBIMIAPBIH Kapay OoJbIN TaObuTanbl. ballKaraHBIMBI3NAM, aTanraH Oanra MiHAETTEp
YKAIIITBI QJICYMETTIK TYPFBIIAH KapCTHIPBLIAIbI XKOHE KapU-KYKBIKTHIK CUTIaTKa ue [9].

CoHbIMEH KaTap Kas3ipri TaHJaFrbl 3aH FBUIBIMIAPHI «OKa3allayllibD» FaHA €MEeC, «KYKBIKTHI KaIllTbIHA
KENTIPYIIi» JKAayanmKepIIUIIKTIH JKaJIbl TPEBEHTHBTIK aHBIKTAMAachIH JMa Ke3aewmi. EHOeKk KYKBIFBI
FBUIBIMBIHJIA KBI3METKEPJICPAIH €HOCK KYKBIKTAphIH KOPFAay CHUITATHIHIIAFBI JKayanKePIIUTIKTIH «albIITITyJD
CUMATBIHAAFBl TYPIH KOJNAaHY MYMKIHZIIT KapacThIpbUIMaiIbpl. Byn KyKbIK Oy3ymibuiapra coHKeciHie
CaHKIUSIApAbl KOJAAHY J>KOJIBIMEH OJIapIblH OY3BUIYBIH «aliIBIH allylb» €HOeK KYKBIKTAphlH KOpFay
TOCUTAEP1 pETiHAE KapacThIPy AYPHIC A JETCH CYPAKTaH TYBIHIAU b

EnOex 3aHHaMAaCKIH 3epTTel Kelle, aTalFaH CypakKa OH JKayarThl TANTHIK JCT OMIaiiMbI3.

EHOex WHCIEKIMSICHIHBIH KYKBIKTBIK MOXOYPJICYIiH O0acThl TOCiM KYKBIK OV3YIIBLIAPABI OKIMIIILTIK
JKayarnKepuIvTikke TapTy Oosbin Tabburanel. Embip skarmaiima Ja KeUIMBICTBIK CAHKITHSUTAPABI KOJTaHYIbI
KapacThIpMaii, OKIMIIUTIK CAHKIMSIIAP/IbI KOJIIaHYIbl eHOCK KYKBIKTApBIH KOPFAy PETiHEC KapacThIPy JYPBIC
emec. Conm cebenti Ae¢ eHOSK 3aHHAMACBIH OY3FaH IKaFfaijla KiHOJI TYJIFalnapAbl KBUIMBICTHIK
YKayarnKepIIUTiKKe TapTyIbl KbI3METKEPJICPAiH €HOCK KYKBIKTAphIH KOpFay PETiHIe KapacThIpy >KeH Oomap
eni. Oceiran GaiimanbicThl skaHafaH KaObuimanran KP KK enOek 3aHHaMaChIHBIH OY3bLIybIMEH OaiiIaHbICThI
TepT Oam, srHU 154 Oanran 158 Oamka neifiH, eHOEK 3aHHAMACBIH OY3FaHBl YINIH KBUIMBICTBIK
JKayarnKepIIvIiK KapacThIPIIFaH.

Kazakctan Pecrrybnukacer KoncTuTynusaceiabiH 24-6a0bIHa coiikec, OpKIMHIH KayilCi3miK TIEH Ta3aIbIK
TananTapbslHa cail eHOeK eTy >KarJaiibliHa, eHOeri YIIiH HeHael Oip KeMCIiTyCi3 Chlifakpl amyblHA, COHOAH-aK
KYMBICCBI3JIBIKTAH QJIEYMETTIK KOpranyra KyKeirbl Oap [10]. ATanmraH KykeIKTapael Oy3y Oenrim Oip
JKarmanmapaa KBUIMBICTBIK JKAyanKepIIUTIKKE OKeTyl MYMKIiH. ATaifaH KbIJIMBIC MCHIINIK HBICAHBIHA
KapamacTaH, CHOEK KAaThbIHACTAPBIHAAFbl 3aHJIBUILIKTBIH CAKTAIyblH KaMTaMachl3 €TETiH KOFaMJIbIK
KaTbIHAacTapra KoJ cyraabl. EHOCKTI KOpFay cajachIHIAFrbl 3aHABUIBIKTEI OY3FaH JKaraaliaarsl aoO0ipIeHYIII
peTiHae TEeK KaHa aTajFaH KOCIMOPBIHHBIH, YHBIMHBIH JKOHE MEKEMCEHIH TYPaKThl KbI3METKEpJepi MeH
JKYMBICIITBIIAPHI FaHA €MeC, COHBIMEH KaTap yaKbITINA )KYMBIC ICTEHTiIHAEp 1e 00ysl MyMKiH [11].

2007 x. KP EK-H kaObuimaymeH KaTap €HOEK 3aHHaMachIHBIH pedopMachl Ky3ere achIpblIFaH
OomnaTeiH, Oipak, ToXipubde kepcetin oTeipranmaid, omi 1e KP EK-iH Kp3MeTkepiepaiH eHOeK KYKBIKTaphIH
KOpFayMeH OalIaHbICTBI HOpMalapMeH TOJBIKTBIPY KaxeT. Kp3MmerkeprnepaiH eHOeK KYKBIKTapbIH
KOpFayMeH OalIaHBICTBI €HOCK KAThIHACTAPBIHAAFEI KEI3METKEPIIEP/IiH *KaFJalblH TiKeleH PETTEYMEH KOHE
oJlapFa oacep eTyMeH OalIaHBICTHI MOceNesep 9Jli e HAKThl 3aHHAMAJBIK TYPFbIIa OCKITUIreH koK. OfaH
nmonen peringe, Kazakcran PecmyOmmkaceiblH EHOSK KOMEKCIHIH HETI3ri YFRIMIApHl apachlHna, Oi3IIiH
KO3KapachIMbI3 OOWBIHINA, MAaHBI3IbI OOJBIN TAaOBLIATHIH, «EHOCK KYKBIKTApBIH KOpPFay», «CHOEK
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KYKBIKTapbIH KOPFay ToCUIJepi» CHSKTBl TYCIHIKTEMeNepi KapacThlpbUIMaraH, Oipak €HOEK KYKBIFBI
FBUTBIMBIHIIA «€HOEK KYKBIKTaphIH KOpFay» TePMHHI MEH TYCiHIT1 OyphIHHAH Oepi KapacThIpbuFaH [4].

CoHBIMEH KaTap YITTBHIK KYKBIKTBIH JKEKEJETeH CallalapbIHBIH HOPMATHUBTIK-KYKBIKTHIK aKTiJIepiHIe
«KYKBIKTHI KOpFay» TepMUHI wui Kommaubiiyna. Oran gomen periaae 1994 k. 27 KenTOKCAaHBIHIA
kabpurmanrad KP AzamaTThIK KomekciHiH 9 xoHe 10-0anmraphl a3aMaTThIK KYKBIKTapasl KOpFayFa apHaIFraH
JKoHe, Oi31iH OWBIMBI3IIA, OHBIH MAaFbIHACKIH TOJBIKTAN amransl. «Heke (epii-3albIITBUIBIK) KOHE OTOACHI
Typansl» Kazakcran PecnmyOmukaceeiy 2011 x. 26 sxentokcanmarsl Ne 518-1V Konekcinig 2-tapaybl
TOJIBIKTAll HEKEMK-0TOACKUTBIK, (epi-3aibINTHUIBIK) KYKBIKTAP.IbI KOPFAY MEH JKY3€Te achlpyFa OalIaHbICThI
Mocelenepre apHaaraH. A3aMaTThIK iC JKYPrizy KoJIeKCiHiH 8-0a0bhl a3aMaTTBIK iC JKYpTi3yre KaThICaThIH
TYJIFaHBIH KYKBIKTApbIH, OOCTAaHABIKTAPBIH JKOHE 3aHJbl MYAIENIEpIH COTTHIK KOpFayFa TOKTaJajbl.
OchwinapaplH immnHge TeKk KaHa KBUIMBICTBIK iC JKYpri3y KOJIEKCiHIH 7-0a0ObIHBIH 19-TapMarblHIa HAKTHI
KYKBIKTapIbl KOpFay MOCENIeCiHe KOHUI OOIIHTeH XoHE KeJecifiell Typae aHbIKTama OepiireH: Kopray-
KBUIMBICTBIK KYKBIK OY3YIIBUTBIK Kacaabl IeN KYIIK KeNTIpUIreH, albITainFal afaMIapslH KYKbIKTapbl MEH
MYAJIENIepiH KaMTaMachl3 €Ty, KYIIKTi, aiblnTaylpl TEpiCKe IIBIFApy HEMece JKYMCapTy, COHai-aK
KBUIMBICTBIK KyJlalayFa KYKBIKKA CHIMBIMCBHI3 TYpJe YIIBIpaFraH ajaMiapibl aKTay MaKCaThIHIA KOPFayIIbl
Tapar Xy3ere achbIpaThIH MPOIECTIK KbI3MET.

XKorapeima aranFaHmapAblH HETi3iHIE, HENIKTeH 3aH mbiFapymbl OwnikneH KP ExOex kopekcin
KaObUIIaFraH Ke3/Je Ka3ipri TaHaa eTe 03eKTi )KoHE KAKETT] «eHOEK KYKBIKTapbhlH KOpFay» acleKTiciHe KOHII
OeminOereH, onne Kazakcran PecmyOnmkaceiHma eHOSK KYKBIK KATBIHACTAPBIHBIH CYOBEKTUIEpl KOpFayIbl
Ka)KeT eTIeH Il Me IeTeH CypaK TybIHIai bl

OkiHilmKke opaif, Kasipri Tagma Oi3iH eniMi3ie eHOCK calachIHIAFbl agaM KYKBIKTaphl oJi JIe ©3iHiH
OPBIHBIH Tammay/a IereH KOPBITHIHABIFA Keayre 0onaasl. bipak Ta omapIbiH OY3bLIYHI KOIIIIIIK CHITATKA e
(>kaymaKpIHBIH YaKTBUIBI TOJICHOSYi, eHOEKTI Kopray OOHBIHINA KYKBIKTapAsl Oy3y, €HOEK IIapThIH 3aHCHI3
Oy3y, JKalakbIHBIH TeJeHOeyi >koHe T.0.). Oran pmonen peringe Kazakcran PecmyOnukacer bac
MPOKYPAaTypachIHBIH PECMU CaWThIHAH albIHFaH akKnapar Oomysl MyMKiH. COHBIMEH MPOKyparypa
OpraHAapbIHBIH TeKcepicTepi HoTmxkeciHae barpic KaszakcTan oOJBICBIHIA jkajakbl OOMBIHINIA Oeperiek
mommepi 196 miH TeHreni kypaael. BKO npoxypopbl opbiHOacapblHBIH alTybl Oo#bIHIIA, OOJBIC
nmpokyparypa opranmapbiMer 2014 k. eHOeK 3aHHAMachlH cakTay OoWbIHIIA 16 TeEKcepic OTKi3UIreH
OonaTelH, OHBIH HeriziHae 3164 3aH OY3ymbUIBIK TaObuTFaH. Kasipri kesre mediH mpoKypaTypa
OpraHAapbIMEH OOJNBICTBIH TOFBI3 KOCIMOPHIHBIHAA 416 KBI3METKEpJIEpIiH aiAblHAa 52 MIH TEHTe
KOJIEMIiHJIET1 Kapbl3 MOJIIepi aHbIKTaNFaH [ 12].

Mocenen, KpBpoiopga OONBICTEIK TPOKypaTypamMeH OOJIBIC KoeJEMIiHAE a3aMaTTapiblH eHOCK
KYKBIKTapbIHBIH, eHOEK 3aHHAMACHIHBIH CaKTATybIHA, OHBIH IIIIH/IE )KaJJaKbIHBIH YaKbITBUIBI TOJIEHY Maceeci
OOWBIHINIA TPOKYPOPIIBIK Kajarajay KYMBICTapbhl YHEMi JKYprizimyne. ATKapbUIFaH >KYMBICTapAbIH
Hotmkecinge 2014 x. eTkeH Mep3iMiHae 6 MekeMmeHiH 2 038 >KyMBICIIBUIAD aNABIHAAFEl 264,6 MIH TEHTe
JKaJakbl KapbI3MapbhIHBIH TOJICHYl KamMTaMmachl3 €TUII, ¢HOEK 3aHHAMachlH Oy3raH 4 TYIFa OKIMIILUTIK
Kayankepmiiikke TapTeirrad.  OnelH  imiHme 06.02.-13.02.2014 k. apamereiHma 1 MekeMme
12 sxymeiciibicbiHa 3,2 Tenre memmuepinae («KpzpmopnaAstoTpane» KIIC-men 3 294 069 TeHre) xanaksl
KapbI3BIHBIH TOJICHYI KaMTaMachl3 eTiireH. JlereHMeH, OYTiHTI TaHIma OOJIBIC KeJeMiHAeri 8 Mekeme
(«Kypnem xKypputblc OackapMmackl», «Mwur-21», «Kazaedrerascrpoit»y, «AmbsHac [Jomomur «Mmmpesa
C.n.A.» AK-sbiH Kp3emopna ¢unmnansl, «A.TokmaranO0etoB», «C.Ceiipymnurkep» xone «KamkaHAXyH»
mapya Koxanbsirbl) 1 104 skymbicmbira 45 983 599 TteHre kapei3 Oonbin oTblp. Colpaapusi aynaHIBIK
MIPOKypaTypaMeH ayaaH OOHbIHINA calblK OackapmackiHaH 2013 k. skenTokcaH aitbiHma «A.TokMaraHOETOBY
xoHe «C.Ceiipymmumkep» KIIC-me 2012 k. Oepi kamakel OOMBIHIIA OCpemISKTEP/IiH KaJIbIITACKAHBI
KepceTiie OThIpbIN, onapiasiH 2012-2013 koK. caiblk XKoHE OMJKETKE TOJICHETIiH 0acka Ja MiHJCTTi
Tesjemaep OOWBIHINA TAICHIPBUIFAH CAIBIK €CEMTUIIKTEPl Typajbl MOJIMET CYPATHUIBII, HOTIKECIMEH OV
CEPIKTECTIKTEp CaIBIK CCENTUNKTEPIH HOIMIK KOPCETKIIIIECH TallChIpFaHIaphl Oenrii Ooapl. AJaiiga cambiK
JeKIapalsuIapbliH 3ep/Ielicy HOTHKECIMEH callblK OackapMmackIMeH cepikTectiktepae 2012 x. Oepi kanaksl
OOWBIHIIIA OEpereKTiH KaJIBINTACKaHBIH Olle Typa oJapMeH TaOBICTAIFaH CablK EeCENTUIIKTEPIHIH
IIBIHAWIBUIBIFBIHA 63 0acTaMachIMEH KaMepalAblK OaKbUIay >KYpri3UIMEreHIrT aHBIKTAIOB. by perrte
ayIaHJbIK IPOKYpaTypaHbIH BIKIIaJBIMEH FaHa aTallFaH CepiKTeCTIKTepMeH canblK opranbiHa 2012-2013 xok.
MIHACTTI 3efHeTaKpl >KapHaJaphbl JKOHE QJEYMETTIK ayxapbiMuap OolipiHINAa 7,8 MIIH TeHre OepemiekTepi
KOPCETIITeH KOChIMIIIA CaJIBIK €CeNTUTIKTEep] TanchIpburrad [13].

Ochian eHOCK 3aHHAMAChIH CaKTaMay/AblH CalJapblHaH KBI3METKEPIICPIiH MYJJeNepiHe FaHa eMec,
apIHOaFaH CalblK TYpIHAE MEMIICKETTIH MyAJeciHe ae 3usH kenTipineni. Korapblma arairan comaiap
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MeJIIepi MpoKypaTrypa OpraHiapblMeH TeK KaHa Oip Oerimiuere jkacaifaH TEKCEPICTIH HOTHXKECiHIe
AHBIKTAJIFaHBIH €CKEPY KaXKeT.

Kazakcrtan Pecrryonukacel EHOEK jkoHE XaJIBIKTBI QJIEYMETTIK KOPFay MUHUCTPIIITIHIH PECMHA HHTEPHET
pecypchIiHIa KOPCETUITeH MoJliMeTTepre cyiieHeTiH Ooicak, 2014 x. 1 kaHTapaarbel skarnail OOWBIHIIA
pecirybikama sKaJakel OOWBIHIIA Oepemek coMackl 738 MIIH TEHIeHI Kypanbl. AJFamIKbl YIITIKTI —
Anmater kamacel — 150,1 mua Tenre, Kaparanmbr 00asicel — 162,2 MuH TeHre koHe [lsreic KazakcTan
obnbicel 87,3 MiIH TeHre MemuiepiMeH Kypaiael. Jom ocel yakpitra, Kazakcran PecmyOnukacbiHBIH
CraTuCcTHKa areHTTIriHIH MoJiMeTTepiHe cyieHcek, 2014 k. | TokcaHBIHAA KYMBICCHI3ApbIH caHbl 464
MBIH aJaMIbl KYPaabl, al >KYMBICCHI3ABIK caHbl 5,1 % TeH Oonapi, 2013 k. | TokcaHpiHa KaparaHpaa
kepcetkim 10,4 MBIH amaMra a3ai[Ipl, aJn )KyYMBICCHI3ABIK caHbl 0,2 % TemeHipek 6oms [14].

Artanran areHTTiKTiH 2014 >x. Ka3zaH aifbiHOa OepreH MoNiMETTEpiHE CoiiKec, ipi JKoHE opTa
KOCIIIKEPITIKTEp MEH oHepkacinTepre 82,3 MBIH agaM KaObUITaHFaH, op Typii cebenrep OoipiHIa 78,4 MBIH
aZaM JKYMBICTaH IIBIKKAaH. JKYMBICTaH UIBIFYIIBUIAP apachblHIA TYPAKCHI3ABIK ce0eOiHeH KYMBICTaH
IIBIKKaHAAPABIH caHbl 85,5 %, KbI3METKepyiep CaHbl HEMece INTaThl KBICKAPTBUIFAH, JKYMBIC Oepyrn —
3aHIBI TYJIFa TapaThUIFaH HE KYMBIC Oepyln — JKEeKe TYJIFaHBIH KBI3METI TOKTATBUFaH JXarnahiapra
GaitmanbicTel — 3,1 %, 6acka na cedentep Ooitpiama 11,4 % Kypaasl. Coit )KBUIIBIH Ka3aH ailbIHIA )KYMBICKA
KaObu1gay OoifbIHIIa aifHaTBIM KOd(GGUIHEeHTI — 2,5 %, *KYMBICTaH MIbIFapy alHaIbIMBI — 2,4 %, ®KyMBIC
KYwWiHiy arbuty Kodhdummenti — 2,1 %. ArtanFan kezeHae €HOEK KyIUiH anMacTelpy Koadduimenti
105,1 % xypanmpl. XansikapanblK eHOek yilbIMbIHBIH (XEY¥) capammbiiaper 2014 k. xanbIKapaiblk eHOeK
HapBIFBIH/IA KYMBICCHI3IBIK CaHBIHBIH ©Cy TEHACHIMSACH CON KanmblHAa cakraimaabl: 2013 k. esiHme
YKYMBICCHI3/Iap CaHbl 5 MITH ajjamMFa JieliH keoetini, 2016 x. neiiin aranran kepcerkim 200 MITH afamra Jeiin
xkereni [15]. OceiHmail TambIKCHITHANB caHmap Oip KaparaHma XEY-ApIH JKYMBIC OpPBIHIAPBIHBIH
KBICKapYBIHBIH ©cCyi, OoJlaimakra €HOEK MapThIHBIH OY3bUTYBI OOWBIHINA OomKamMmaphl OONyBI MYMKIH,
ColiKeciHIIe, KBI3METKepJIepiH eHOEK KYKBIKTapbhlH Oy3y (akxTinepiHiH kebOetoiHe okenyi mymkiH. Cebedi
JKYMBIC OPBIHJIAPBIHBIH KBICKAPYhl KYMBIC OEpyll TapamblHAaH €HOCK INapThIH 3aHCHI3 OY3YMEH THIFBI3
OailTaHbICTEI OOJBIT TaOBUTAMBI. MyHIA XKYMBIC Oepylri e3iHe YHaMaWThIH KbI3METKEpJEepIi KYMBICTaH
IIBIFAPATHIHBIH aTall 6Ty KaXKET.

3epTTey KoepceTKeHAeH, a3amarTap ©3 eHOeK KYKBIKTapbhlH KOpray YLIiH OipiHII Ke3ekTe o3
6acursinapeiaa (40,7 %), cupek — KacilmogaKTapra Hemece Kacinojak accouuarsuiapsiaa (20,1 %) 6apassr.
Appl Kapail OaceIMIbUIBIKTAp TidiMiHme — xeke anBokartap (11,4 %). Kebirbl, eHOex OoibIHIIA
WHCTICKLIMSUIapFa >KOHE COTTapFa azamarrap MaHbI3Abl penai Oenmedai — 8 xone 7,1 % coiikeciHie.
MywmkiH, 6ip KarbplHaH, OYJ1 €HOCK MOceNeNepiH «THIHBIIDY — «GKAKChD) JKOJIMEH IIENIN YHpeHTeH Oi3iH
aTaMIapbIMBI3IBIH MEHTAIMTETIMEH TYCIHIIpiIe . A3aMaTThIK KOFaM WHCTUTYTTAPBIHBIH (KOFaphIaa alThIT
OTKCH KOCIMOMAKTap/Abl ajblll TacTaFaHJa) PO Typaibl aWTaThIH OOJicak, €HOEK KYKBIKTaphl OY3bLIFaH
JXKarJaiiia oiapra, MbICAJIbI, CasiCH TIAPTUSIIAPFa, KOFaMIIBIK YIBIMIapFa, COHBIH iMIHIE KYKBIK KOPFay jKOHE
BAK xabapnacyasIH THIMILIIT] )KOFaphel 00IMai eI [ 16].

JKorapplma aramFraH CTATUCTHKAIBIK MOJIMETTEPAl €CKepe OTHIPBIN, aJaM MEH a3aMaTTaplblH
KYKBIKTApPBIH KOpFayMeH OalIaHBICTBl KOHCTUTYNUSIIBIK OCKITIMIMACPAIH JSKIapaTUBTUINH OTKEpy
KKETTUTITI TybiHaaiapl. [llapamapabry Heri3ri OaFeITH 3aH OY3YIIIBI )KYMBIC OepyIIijiepre MEMIIEKETTIK acep
eTYMIH HOTIKEIl MEXaHM3MIH JKOHE KBI3METKEpJCPIiH €HOCK asChIHAAFbl ©31HIH KOHCTHUTYIHSIBIK
KYKBIKTapbIH ©31HIIK KOpFay TeTiriH (SFHH KbI3METKEpJIEPAiH €HOEK KYKBIKTApBIH KOpFay TOCUIAEpPiH)
o3ipJIeyMeH 0ailsIaHBICTBI OOTYBI KAXKET.

KenmeTkepnepain eHOeK KYKBIKTaphIH KOpFayaa OipKeIKIIiK MeH 3aHIbl aHBIKTaMAaCHIHBIH 0OIMaybl
cayapbIHaH OYJI MOCeJere KaThICThI KYKBIKTHIK TOPTINTI KaMTaMachl3 €Ty KUBIHJBIKKa coraabl. Con cebenTi
Jie eHOCK KYKBIFbI CyOBEKTiIepi OpeKeTTEePiHiH apacklHAa OalyIaHbICTHI OPHATY TYpPalbl MOCENE dJli e ©3€KTi
OOJIBIIT OTHIP.

Ochiran OalIaHBICTHI, O137iH OMBIMBI3IIA, Ka3ipri TaHAaFkl KOFAMHBIH JKYMBIC ICTEHTIH OeIiri Kasipri
KazakcTaHHBIH JTaMyblHa call KEJETiH, HAaKThl, OMIACTHIPBUIFAaH CHOEK 3aHHAMACHIH KYPYIbl KAKET €TEei.
SIFHM KBI3METKEpJIEpAiH eHOCK KYKBIKTaphIH KOPFay TOCUIIepi Typaiasl HOpManapibl KAMTHUTHIH 3aHHaMa
Kaxer. COHBIMEH KaTap MEMJIEKETiIMi3 KhI3METKEpJEpIiH €HOCK asCHIHIAFBI ©31HE THECUT KYKBIKTap MCEH
SKOHOMUKAJIBIK MYJIEIepi YIIiH KYPeCyliH KYKBIKTHIK MYMKIHIIKTEPIMEH KaMTaMachl3 €Ty KaXKeT, SFHU
oJIapJbl KOJJIAHY/JBIH THIMJAUIITIHE KEMiIAiK OEpeTiH XKOHEe HAKThl PETTCHTIH HOpManap/bl JaibIHIayFa
MIHJETTI.
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Kazakcran PecnyOnrkacbiHa KbI3METKEPIICPIiH €HOCK KYKBIKTAphIH KOpFay KYyHecl oIl e KalIbInTacy
ke3eHiHae. JKorapplga atam eTKeHIMI3IeH, Oy HHCTUTYT oJli JIe TOJBIKTAl KaJabIITacKaH JKOK, OipaK OHBIH
Oapera emimizaig Herisri 3anst — KP Konctutynmsiceinan OaifkaysIMBI3Fa 00161

CoHBIMEH, KBI3METKEpIEpiH €HOCK KYKBIKTApBIH KOPFay Maceleci ©3iHIH ayKbIMIBUIBIFEIMCH
EPEKITICIICHETIH JKOHE ©31HIH TYKBIPBIMIAMAJIBIK HETi3IePiHIH FRUIBIMU TYPFBIIAa TYCIHIIPY KaXeTTiTir 6ap,
Oenrimi Oip KYKBIK HOpMaJlapbIHBIH KeH TOOBIMEH perrtemineni. KeisMeTkepriepiH eHOCK KYKBIKTapbIH
KOpFay TETirl Kasipri TaHAarbl oJICyMETTIK-DKOHOMHUKANBIK JaMyFa COHKec Kelyl THic, Oy, colikeciHie,
oJapAbl KajIlblHAa KENTipLTyiH *Y3ere achlpaThlH OHBIH PETTEY TOCULACPiHIH (©31H-631 KOopray, KACINTiK
OJTAKTAPMEH OHE COTTHIK KOpFay, €HOCK 3aHHAMachl CalaChIHAAFbl MEMIICKETTIK OaKplIay MEH KaJaranay)
TYKBIPBIMIAMAJTBIK aCTIEKTIIEPiH 3epPTTCyMEH OaiIaHBICTHI.

Kpi3MeTkepiepiH €HOSK KYKBIKTaphIH KOPFayJbIH KYKBIKTHIK MOCENeepl COWKECIHIEe 3aHHAMAIIBIK
peTTeynmi TamnmaFaHIOBIKTaH, OI3MIiH OWBIMBI3IIA, AaTaJiFaH OJKBUIBIKTAPABI KBI3METKEPJIEPAiH CHOCK
KYKBIKTapbIH KOpPFAy MOCEIIECIH KapacTBIPaThIH KETICIMAEPIi, YKBIMIBIK MMapTTapAasl HEMECE KYMBIC
OepyIIiHiH JIOKANB/Ii aKTUIePiH KaObUIIayMEH TONTHIPY KaKeT.
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HN.C.Cakraranosa

CreneHb 321U THI TPYAOBBIX NIPaB padoTHUKOB B Pecny0siuke Kasaxcran

B crarbe paccMOTpeHa CTeNeHb 3alMIIEHHOCTH TPYIOBBIX IIpaB paboTHHKOB B PecnyOimke Kasaxcran.
YuutsiBas 0coO€HHOCTH TpyaoBoro mpasa Pecrmy6nuku KazaxcrtaH, aBTopamu ObUTH HPEATIOKEHBI HAYYHO
000CHOBAaHHBIE MOJIOXKEHUS M BBIBOJBI 10 COBEPLICHCTBOBAHUIO HOPM, PETYJIMPYIOIIMX 3aIUTY TPYAOBBIX
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npaB. Takxe B cTaThe OBUIM PACCMOTPEHBI HOPMBI TPYAOBOTO 3aKOHOJATENBCTBA MO 3aIIUTE TPYIOBBIX MpaB
pabOTHUKOB, TEOPETUUECKUE U MIPAKTUUECKHE TPOOIEMBI IO IPUMEHEHHUIO JaHHBIX HOPM.

I.S.Saktaganova

The level of protection of employees’ labour law in Republic of Kazakhstan

In this article the degree of protection of the labor rights of employees in the Republic of Kazakhstan is con-
sidered. Taking in account the features of the labor law of the Republic of Kazakhstan, in this work scientifi-
cally based statements and conclusions on improvement of the norms regulating the protection of the labor
rights were offered by the authors. Also in the article the norms of labor law on protection of the labor rights
of employees and theoretical and practical problems on the application of these norms were considered.
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Legal regulation of tourist services in the Republic of Kazakhstan

This article is devoted to the study of legal regulation of tourist services. We have looked into the following
issues: the history of the emergence of tourism as a form of travel, economic and social preconditions for the
development of tourism. Much attention is paid to definitions of the basic concepts, such as tourism services
tourist product, tourist services, as well as the legal regulation of the services on the basis of a standard-for
service agreement of the Republic of Kazakhstan. Finally, we provide the analysis of the existing legislation
in the field of tourism services and determine the legal nature of the contract for the provision of tourism ser-
vices.

Key words: service, tourism, contract, responsibility.

In the 21st century tourism, as a social phenomenon has acquired great importance not only as an op-
portunity to meet one of the most instant human needs, such as the need to learn by experience, but also has
become one of the most innovative and promising areas of socio-economic, political, cultural and education-
al activities of various states. Today tourism is as profitable and equal in benefits state activity as those tradi-
tionally financially viable industries as mining, construction, automobile manufacturing, and banking.
Worldwide tourism figures are sustainably high and stable regardless of circumstances. Tourism in its cur-
rent understanding became a phenomenon of the XX century, as it was activated by the availability and de-
velopment of the various modes of transport (e.g. cars and planes with jet engines). But mankind throughout
its long history has always endeavored to travel in order to develop trade, conquest new lands, and discover
resources. Indeed, people always sought to explore new lands fleeing from hunger and other hazards; sought
to discover new lands to know the structure of the world. In fact, as ancient Vikings used to say, «Life is not
necessary, sailing the seas is.» Moreover, the remains of the first humans (Homo erectus) were found in
Western Europe, Africa, China and Java. This fact indicates a remarkable ability of the ancient people to
travel long distances without any means of transportation. Furthermore, the invention of money by the Phoe-
nicians and the development of trade, which began in the 4th millennium BC., can be defined as the begin-
ning of the modern era of travel. The Phoenicians also invented writing and the wheel, therefore, they can
rightly be considered the ancestors of «tourist business» [1; 125].

Travel is a term used to describe a movement of people in space regardless of the purpose of such
movements. Tourism is a kind of travel. Thus, tourism (both national and international) is the product of a
long historical development.

Today the touristic industry has embraced not only Europe, which is a traditional tourist center, but also
the Americas, Africa, Asia and Australia.

Tourism is one of the three leading economic sectors in many countries. It is developing quite rapidly
and is of great social and economic importance, as it increases local revenues; creates new jobs; develops all
industries associated with the production of tourist services; develops social and industrial infrastructure in
tourist centers; activates the activity centers of folk art and centers of cultural development; provides a rising
standard of living of local population; increases foreign exchange earnings.

A positive impact of tourism on the economy of a state occurs only when tourism is developed compre-
hensively, i.e. it does not turn the country's economy into service economy. In other words, the economic
efficiency of tourism suggests that tourism should develop in parallel and in conjunction with other sectors
of socio-economic complex. However, even with such a long history, tourism has not acquired an unambig-
uous definition. There is still no consensus on the conceptual apparatus and instruments for research in the
field of tourism. Tourism can be defined as a set of phenomena and relationships arising from the interaction
of tourists, suppliers, local authorities and local communities. Travel and tourism are a set of related business
fields. The closest occupation to tourism is distribution of tours, i.e. the work of tourist agencies. Indeed, car
hire companies, railroads, buses, hotels and restaurants are all directly involved in tourism. Related business
spheres also include financial institutions that fund the development of the service sector and others.
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Tourism as a special case of travel has clear limitations, characteristics, and many definitions in the
conceptual sense. Unlike travel tourism as a category is strongly influenced by the market and as having du-
alism (duality) of the inner nature of the phenomenon, since tourism is both a special, massive kind of travel,
and activities for the organization and implementation of these trips.

Definition and delimitation of the concepts of «tourism» and «tourism industry» still remains an open
question. There is no clear systematization of the main components of demand and supply in tourism and of
the tourism production statistics. Tourism is a temporary movement of people from their places of permanent
residence to another country or locality within their country in their spare time in order to obtain pleasure
and relaxation, recreation, guest, educational, professional or business purposes, but without taking up paid
employment within the place visited. In 1963 the United Nations Conference on International Tourism in
Rome addressed the issues of tourism definitions. The following definition of «tourist» was adopted there,
which fully goes as follows: a tourist is a consumer of a trip, touristic product or tourism services; a tempo-
rary visitor of an area, locality, territory or country regardless of nationality, ethnicity, sex, language or reli-
gion; located in the area of not less than 24 hours, but not more than 12 months in a calendar year, or is out-
side their place of residence within the country and carrying out at least one overnight stay; traveling for
pleasure or with educational, medical, business purposes and not to work in a place of temporary residence,
paid from a local source. Diversity of the definitions of tourism can be explained by the fact that as a com-
plex socio-economic phenomenon tourism attracts specialists from different sectors of the economy, each
having its own point of view. For example, some authors emphasize the importance of tourism for travelers,
others focus on the relationship between producer and consumer of tourist services, a number of experts in-
dicates its growing importance as a business activity. In fact, existing definitions of tourism can be combined
into three groups.

The first group includes definitions that characterize tourism as recreation (expanded reproduction of
the physical, intellectual and emotional powers of people), as the system and the form of spending the free
time by the use of services during outings and trips that combine leisure and promote human health with an
increase in its overall culture and education. In particular, the Manila Declaration on World Tourism the lat-
ter is regarded as one of the outdoor activities, is a journey, committed for the purpose of knowledge of cer-
tain areas, new countries and combines a number of elements of sport. Such definitions are highly special-
ized in nature and cover only certain aspects of tourism and its specific features.

The second group of definitions of tourism sees it as a form of migration, relates to the act of move-
ment, travel, overcoming space and serves as a tool of tourism statistics.

And finally, the third group of definitions describes tourism as a complex socio-economic phenomenon,
reveals its content, which is expressed in the unity of the manifold properties and relations.

Thus, there are many definitions of tourism that cover its various aspects. However, absence of a uni-
fied approach to this issue not only complicates the study of tourism as a structured academic discipline, but
may have adverse consequences in practical actions of subjects of tourist activity [2; 324].

The system of tourism, according to K.Kaspar, a Swiss researcher, is based on two subsystems: the sub-
ject of tourism, i.e. tourist is a consumer of tourist services with different needs and behavioral motives; the
object of tourism, which consists of three elements: a tourist region, tourism enterprises and tourist organiza-
tions.

A set of enterprises of material production and of non-production sphere, ensuring the production, dis-
tribution, exchange and consumption of tourist services, the development and operation of tourism resources,
as well as the material and technical base of tourism is called the tourist industry. Organizations are also in-
volved in the process of providing tourist services. These include state and public organizational and legal
structures governing and coordinating the development of tourism in a region, providing conditions (such as
infrastructure, information, security, freedom of movement, access to and preservation of tourist sites, the
formation of tourist image of the region, etc.) for effective functioning of tourism. Therefore, the tourism
industry is a set of hotels and other accommodation, transport, catering, entertainment facilities, educational
facilities, commercial, recreational and other purposes, organizations engaged in tour operator and travel
agency activities, as well as institutions providing excursion services and services of guides and interpreters.
These organizations form a tourism policy and take actions to meet diverse needs of people in different kinds
of recreation and travel with rational use of existing tourist resources and provide high quality services for
tourists at the national, regional and local levels [2; 324].

State regulation of tourism development is the impact on the state work of businesses and market condi-
tions to ensure normal conditions for the functioning of the market mechanism, the implementation of gov-
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ernment social and economic priorities and develop a common concept for the development of tourist areas.
This is a complex process involving a procedure for the development of public policies regulating the devel-
opment of tourism, study its goals, objectives, main directions, choice of instruments and methods of its im-
plementation. Article 9 para. 3 of the Regulation «On tourist activity in the Republic of Kazakhstan» defines
methods of state regulation of tourist activity. This includes designation of policies for the development of
the tourism industry, investments in tourism; adoption of normative legal acts aimed at improving relations
in the field of tourism; licensing of tourist activity in accordance with the Regulation of the Republic of Ka-
zakhstan «About permissions and notifications»; standardization in the field of tourist activity according to
the law of the Republic of Kazakhstan on technical regulation; facilitation of the hiring process in the sphere
of tourism; facilitation of participation of domestic tourists, tour operators, travel agents and their associa-
tions in the international tourist programs; assistance in the promotion of the tourism product in domestic and
international tourism markets; ensuring rational and efficient use, reporting and protection of tourist re-
sources of the country [3].

The tourist industry is a set of organizations that provide various services for tour operators and travel
agencies such as lodging; transportation; food stations, entertainment, education, business, health, sports, etc;
as well as organizations that provide services and sightseeing guides and interpreters. The tourist industry
has got a solid material and technical base, provides employment for a large number of people and interacts
with all branches of state economy. More broadly, the tourism industry can be defined as an interdisciplinary
complex comprising: a) passenger transportation (air, water, road, rail), with its extensive network of tech-
nical services; b) various specialized tourist enterprises and industries that do not have a pronounced charac-
ter of tourism (in particular, transport engineering and automotive fuel industry, and major road construction,
local industry for the production of souvenirs, food industry, many sectors of agriculture; and c) a broad
scope of supplementary services used by tourists [4; 117].

In any activity the most pressing issue is the one of definitions, which allows adequately interpret the
subject, object, terms of a transaction, principles and provisions of regulations. Discrepancies in the interpre-
tation of the terms used can have dire consequences in practical actions of subjects of tourist activity. That is
why the first article of the Tourism Act is devoted to basic concepts in tourism. It should be noted that the
controversy surrounding tourism terminology has existed for a long time. Different versions and interpreta-
tions of key concepts have been put forward and amended repeatedly. There is a particular conflict related to
the two terms «touristic» and «tourist». As Vikulova notes and it is hard to disagree with her, the term «tour-
ist» is more familiar and convenient to use in the everyday speech. Official and final consolidation of the
concept of «tourism»[5] is derived from the adoption of the Law on Tourism, which refers to the need to
bring all other normative legal acts in compliance with this Law. Nevertheless, in the legal literature, some
experts continue to use the term «tourist.» In this regard, one should agree with the opinion of Birzhakov
who suggests an introduction of an article to the Tourism Act where the terms «touristicy and «tourist»
would be set equal in importance and would have equal legal consequences [6; 56].

The Law of the Republic of Kazakhstan «On tourist activity in the Republic of Kazakhstan» dated June,
13, 2001, with the latest changes and additions from July 15, 2011, Ne 467-1V (hereinafter the Act) provides
basic terms and their definitions, officially used in the tourism industry of the country. According to the Act,
tourism constitutes a journey of individuals with the duration of twenty-four hours to one year, or less than
twenty-four hours, but with an overnight stay for purposes not related to paid activity in the country (place)
of temporary stay. Tourist is an individual visiting a country (place) of temporary stay for a period of twenty-
four hours to one year and performing at least one overnight stay in that country with the purpose of improv-
ing health, obtaining education, doing business, sports, or religious activities and having other purposes
without engaging in paid activity. In its turn, tour operator activities is entrepreneurship of individuals and
(or) legal entities licensed to the activity of formation of the tourist product, its promotion and sale, as well as
for the promotion and implementation of the tourism product, formed by non-residents of the Republic of
Kazakhstan (hereinafter — the tour operator). Furthermore, travel agency activities is the business of physi-
cal and (or) legal entities for the promotion and implementation of the tourism product, formed by the tour
operator (hereinafter — the travel agent). Finally, tourism policy of the state is a set of forms, methods and
areas of influence of the state on the functioning of the tourism industry to achieve specific objectives of
conservation and development of the socio-economic complex.

The main directions of Kazakhstan's tourism policy are protection of the rights of travelers; protection
of the interests of domestic producers of tourism products; global support of domestic tourism, which may
take the form of: a) direct investment in the formation of tourism infrastructure; b) scientific and advertising
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information support to promote national tourism products in the world market; c) tax and customs privileges,
stimulating investment. In fact, tourism policy of the state is based on the strategy and tactics.

Tourism Strategy works on a common vision of development of targeted programs the implementation
of which requires time and considerable financial resources, whereas, tourist tactics represent specific
measures and methods to achieve this goal in the specific context. Thus, the subject and object of tourism
constitute the basis of its socio-economic system [1; 250].

The activity of the organizers of a touristic journey is ultimately aimed at providing comprehensive
travel services to a consumer in the course of his/her journey. Therefore, it is impossible to identify particular
aspects of legal regulation of tourist services without analyzing the legal regulation of tourist activity in gen-
eral.

The Law of the Republic of Kazakhstan states that a tourist activity is an entrepreneurial activity of in-
dividuals or entities aimed at the provision of tourism services. Yet, the problem of definition and scope of
tourist activities as a type of business has not been sufficiently reflected in science. Authors have either not
investigated the subject, or have limited themselves to only stating the entrepreneurial nature of tourist ac-
tivity. This may explain the use of the term «service», which, as we know, belongs to the civil category and
is the subject of civil rights. The concept of «tourism activity» has several meanings both in the literature and
practice [1; 250]. First, it is understood as activities of specialized organizations for the provision and organ-
ization of tourist services and products; secondly, as the occupation of tourism, recreation, sightseeing, lei-
sure; and thirdly, as the manifestation of social policy in order to implement the rights of citizens to rest, use
freedom of movement and other rights in the commission of travel. Tourism services represent services nec-
essary to meet the needs of the tourist, provided during his travels and related to an actual trip (accommoda-
tion, transportation, meals, excursions, tourism instructors, guides (guides and interpreters), and other ser-
vices provided by the contract for tourist services rendered depending on the purpose of the trip. In other
words, tourist service is considered as activities aimed at meeting the needs of the tourist directly in the on-
going tour (for example, accommodation services, food, transportation, etc.). Indeed, Vikulova considers that
the activities of the organization of trips and activities tourist services provision are two different concepts.
Tourist activities is a professional activity of individuals and legal entities on the organization of a journey in
which the travel agency is the organizer of the travel, but not the executor of services included in this trip,
whereas, activities in the provision of tourist services is the work of organizations of the tourism industry.
Moreover, organization of a travel is an activity in which a tourist (customer) receives via a travel company
(contractor) the rights to claim for services such as transportation, hotel accommodation (rent), nutrition, etc.
Thus, the travel agency cannot be executors of these services as part of the tourist activity [5].

Vinokulova believes that provision of tourist services is not regulated by the legislation of tourist activi-
ty, since they do not relate. Tourism and travel services are similar only in the fact that in both cases we are
talking about entrepreneurship, which is governed by civil law [5].

Tourist activity, as noted by Pisarevsky, is covered by the civil law, which regulates relations between
persons engaged in entrepreneurial activities and, therefore, it is subject to all the terms and principles of en-
trepreneurship [7; 111].

Tourist activity in general is uniformly defined as the activities of tourists, tourism organizers and the
state. However, proper tourist services are completed by different entities (who by large are intermediaries)
and not by the organizers of trips, namely the direct providers of transportation, accommodation, food, etc.
Attribution of these economic entities to the tourism sector is a key issue, especially in terms of benefits and
other priorities. The Tourism Act identifies the broad category of the concept of «tourism industry», but does
not develop it in the next provisions, in other words, it regulates in detail only the activities of tour operators
and travel agents, omitting the actual problems of regulation of tourist services.

As it was said before, both individual entrepreneurs and legal entities can act as tour operators or travel
agents. The Tourism Act does not set specific requirements for organizational and legal forms of tourism
organizations. Moreover, there is no indication on the commercial focus of the activity. Therefore, they can
be created in any organizational and legal forms, as even non-profit legal entities established by law.

The content of the tourist activity can be considered in both narrow and wide contexts. In a narrow
sense, the tourist activity is understood as activity of tour operators or direct executors of the contract for
compensated provision of tourism services under Art. 683 of the Civil Code of the Republic of Kazakhstan.
Tourist activity in the broadest sense includes, in addition to the provision of tourist services, the actions of
the tour operator for the conclusion and execution of contracts with the direct executors, providing individual
tourist services, and a travel agent or tour operator’s action in advertising tourist services, participation in
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exhibitions and fairs. Tourist activity has all the constitutive features of entrepreneurship: the focus on sys-
tematic profit, risk nature of the activity, and making a profit from the provision of services.

Tourism services constitute an activity (action) of businesses in the tourism industry and include: ac-
commodation services, catering, transportation, excursions, guide service and other services designed to
meet the needs of tourists. Tourist product is a set of tourist services required to meet the needs of a tourist
during his tourist trips undertaken within a specific timeframe on a certain route. Legal relations arising in
the field of tourism activities are governed by the civil law in conjunction with public law (administrative,
environmental, financial, etc.). The specifics of the legal regulation of tourist services is that all legal regula-
tion in the tourism legislation should be reflected in the contract with the tourist or the terms of the contract
should not contradict them. Provision of tourist travel services is formalized through the system of contracts.
Essentially, a contract providing tourist services should be regarded as the base for contractual relations of
organizations engaged in tourist activities, since the obligation arising out of this agreement objectively in-
duces them to enter into various contractual relationships with others, providing the fulfillment of the obliga-
tion to provide travel services to the consumer. Contract providing tourist services is not only the basic legal
means to achieve a certain result, but also acts as a civil legal instrument protecting the rights of consumers
in the exercise of tourists travel, which results in the need to do a detailed research. Different definitions of
this type of agreement are used in Russian and other foreign legislations [8].

Thus, the Law «On the basis of tourist activity in the Russian Federation», (Article 6) the term «con-
tract» qualifies as a «contract of retail purchase and sale of a tourist producty, in the Civil Code. (Article
779). The German Civil Code (Article 651) calls it the contract for tourist services. The International Con-
vention on the contract for journey (1970) uses the term «contract for the journey.» The Ukrainian law «On
Tourism» applies the term «contract for the provision of tourism services» (Article 18). In practice, people
use contracts for the purchase of a tourist tour, tourist service contracts. In addition, some authors suggest
using the contract of sales of non-property rights [8].

If we analyze available publications, there are two most common points of view. The first is that the re-
lationship between a tourist and the person performing tourist activities is governed by the contract of retail
sale. According to the second belief, the legal form of the above-mentioned relationship is a fee-based ser-
vice contract. The first view is based on the fact consumers buy the right to a range of services. We prefer the
second point of view where the subject of the contract is the provision of services, to be more exact the tour-
ist service itself. Some clarity has been made by the Supreme Court of the Russian Federation, which during
its consideration of the real case pointed out that the relationship between the buyer and the tourist company
is not regulated by the rules of retail sale, but according to the rules of a fee-based service agreement. Indeed,
the contract on tourist services provision is one of the central issues in tourism, including international tour-
ism. Unlike an unorganized tourist trip, which is regulated by a variety of civil and legal agreements con-
cluded with the performers of individual tourist services, for an organized tourist trip it is enough to enter
into a contract for tourist service with a person who undertakes the responsibility to provide tourist services.
Considering the above-said, as well as the provisions of Chapter 33 of the Civil Code of the Republic of Ka-
zakhstan, Strigunova offers the following definition: tourist services contract is an agreement whereby one
party (tour operator) with a purpose of implementation of a touristic travel is obliged to provide the other
party (customers who may not be the only the tourist, but also a person who acquires services are not for oth-
ers) a range of services (at least two), one of which is transport or accommodation and other services, and the
customer agrees to pay for them [9; 6-8].

Such contract is consensual and mutually-binding and non-gratuitous. Typically a contract providing
tourist services is public. Moreover, Article 17 of the legislation on tourist activity in the Republic of Ka-
zakhstan provides the written form of the contract. Essential terms of the contract for tourist service are set in
the standard contract approved by the Government of the Republic of Kazakhstan. Each party is entitled to
request amendments or cancellation of the contract due to the significant change of circumstances which be-
come different from those at the conclusion of the contract.

A typical feature of these agreements is that paragraph 4 of Article 17 defines a substantial change of
circumstances, that includes: 1) deterioration in the terms of travel, changing the timing of the trip; 2) unex-
pected increase in transportation tariffs; 3) the introduction of new or increase of existing tax rates and fees
and other mandatory payments to the budget; 4) other grounds defined by mutual agreement.

By virtue of the provisions of Chapter 33 of the Civil Code of the Republic of Kazakhstan the contract
performer and the customer are considered as parties to the contract. Performer in this contract is the person
who is able to provide tourist services. Customer in a standard contract for tourist services is a tourist. The
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contract for tourist service is designed as a typical paid services agreement. The subject of the contract is the
provision of tourism services. In case of a purchase of travel services included in the tour a tourist voucher
would be a supporting document to protect the rights of the tourist. The rights and obligations of the parties
are envisaged in the standard-form agreement on tourist services (approved by the Government of the Re-
public of Kazakhstan dated October 16, 2008 Ne 957).

In accordance with the contract in preparing for the trip, during its commission, including transit, the
consumer has the right to appeal to the consular, diplomatic and other state and tourist offices in the event of
attacks on his personal safety or property; to receive all the necessary and accurate information about the
rules of entry into the country (place) of temporary stay, as well as about leaving the country (place) of tem-
porary stay and rules of staying there, especially about the law of the country (place) of temporary stay, the
customs of the local population, religious rites, shrines, nature, history, culture and other tourist sites display
under the special protection of the state, to know about the environment; freedom of movement, free access
to tourism resources in view adopted in the country (place) of temporary stay of restrictive measures; indem-
nity and moral damages in the event of any breach of the Treaty on the tourist service by the Contractor in
accordance with the legislation of the Republic of Kazakhstan; receive emergency medical care; assistance
of public authorities of the Republic of Kazakhstan to obtain legal and other forms of assistance to foreign
tourists; unimpeded access to the means of communication.

At the time of travel, including transit the customer is obliged to comply with the legislation of the
country (place) of temporary stay; preserve the environment, and care for nature, history and culture in the
country (place) of temporary stay; comply with the rules of entry and residence in the country (place) of
temporary stay and the rules of departure from the country (place) of temporary stay in the countries of trans-
it; follow the rules of personal safety during the whole travel.

Consumers undertaking to travel to the country (place) of temporary stay, must take preventative
measures in accordance with international health regulations and other duties determined by the legislation
of the country (place) stay.

Contractor is obliged to provide services under the contract properly and in timely manner; provide in-
formation on specific third parties that provide some tourist services included in the tour; for the carriage of
passengers on any form of transport provide the consumer with an individual or group (for maintenance of
the tourist group) carriage document (ticket), containing the names of the places of departure and destination,
basic rights and duties of passengers. Three days before the start of the trip the contractor is obliged to in-
form the consumers in writing about the features of travel, including necessary and accurate information
about the rules of entry, exit and stay in the country (place) of temporary stay, about the law and customs of
the local population, religious rites, shrines, monuments of nature, history, culture and other tourist sites dis-
played under special protection, the environment, and the dangers they may encounter when making travel
and implement preventive measures to ensure the safety of consumers; immediately inform the competent
authority in the field of tourism activity and the authorized body in the field of natural and man-made disas-
ters, as well as the family of the Consumer from the time when they knew or should have known about the
emergency situation with the Consumer while traveling.

Responsibility of the parties in the paid tourist services agreement includes the following provisions. In
the case of dissatisfaction in quality and (or) the volume of tourist services provisions of the Agreement upon
arrival in another country or on the route Contractor shall be liable for the improper performance of the Con-
tract. In case of impossibility of performance of the Contract through the fault of the Consumer, services are
payable in full, unless otherwise provided by legislative acts or of a service agreement. In the case where the
impossibility of execution of the Agreement arose due to circumstances, for which neither party does is re-
sponsible, the Customer shall reimburse the Contractor actual expenses incurred. The Contractor for all
means of transport shall provide the consumer with an individual or group (for maintenance of the tourist
group) travel document (ticket), which contains the name of the points of origin and destination, basic rights
and duties of passengers. Responsibility for the transportation and preservation of unclaimed baggage re-
mains with the Customer. If the Contractor has issued a ticket, baggage invoice or bill of lading accepted for
shipping, but made errors, damaged or lost them, or if for any other reason it is impossible to produce, the
transport contract remains in force.

The Contractor shall not be liable for damages suffered by consumers around the time of the trip due to
force majeure.

The order of conclusion, modification, termination of the paid tourist services contract is governed by
the general rules of civil law on the procedure for the conclusion, modification, termination of a civil con-
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tract. The standard-form contract ensures that during the preparation for the trip, its commission, including
transit, the consumer has the right to terminate the contract in the event of non-performance or improper per-
formance of the Contract by the Contractor, under the conditions and in the manner provided by the legisla-
tion of the Republic of Kazakhstan. Contractor shall have the right to withdraw from the contract only if the
full recovery of customer losses caused by the termination of the Agreement is secured, unless it is the fault
of the customer.

Each party has the right to require changes or termination of the Agreement due to the significant
change of circumstances that were considered at the conclusion of the Agreement.

References

1 Ksapmanvnos B.A. Typusm. U. 3. Typusm kax ceKTop 5KOHOMUKU. — M.: dunaHce! U cratuctuka, 2002. — 320 c.

2 Jlyposuu AJIl, Kabywwxun H.H., Cepeeesa T.M. u Op. Opranmszamms Typusma: Yueb. nocodme / Ilom obmi. pen.
H.M.Kabymkuna u np. — Munck: Hooe 3nanue, 2003. — 632 c.

3 3akon PK «O typucrckoii gestensHOCTH B Pecydnuke Kazaxcram» (¢ u3M. u J01. 1Mo coctostHUIo Ha 29.12.2014 r.) // [DP].
Pesxxum mocryna: http://online.zakon.kz/Document/? doc_id=1023618

4 Keapmanvhos B.A. Teopus u mpaxkTuka TypusMa: Y4eOHHK ATl By30B TYPUCTCKOTO npoduis. — M.: OUHAHCH 1 CTaTUCTH-
Ka, 2003. — 671 c.

5 Buxynoea O.H. Kommenrapuii k @epepairpHoMy 3akoHy «O0 OCHOBax TYpPHCTCKOW MAEATENBHOCTH B Poccuiickont
Deneparum» (mocraternbii). — M.: KOctunuadopwM, 2008. — 192 c.

6  Bupocaxos M.5. Beenenue B Typusm. — CII6.: Uzn. nom «'epma», 2000. — 192 c.

7 IHucapescxuii EJI., I'v6enxo H.H. 3akoHonarenscTBo 0 Typusme B Poccuiickoit @enepanmu u 3a pyoexom. CocTosiHne H
nepcnekTuBel. — M., 2005. — 311 c.

8 Cupux H.B. JloroBop oKa3aHHUSI TYpPHUCTCKHX YCIYT B IpakiaHckoM npase Poccuu // [DP]. Hayunas 6ubnmoreka auccepra-
uuii u aBropedepartoB. Pexum moctyma: http://www.dissercat.com/content/dogovor-okazaniya-turistskikh-uslug-v-grazhdanskom-
prave-rossii#ixzz30V34eeSc

9  Cmpuzynosa /1.I1. Tlonstne mexayHapoaHoro typusma / Typusm: mpaBo u skoHoMHKa. — 2006. — Ne 2. — C. 6-8

M. XKackaiipar

Ka3zakcran Pecny0/iukacbiHIa TYPUCTIK KbI3METTi KYKBIKTBIK peTTey

Makajna TypUCTIK KbI3METTI KYKBIKTBIK pETTEYre apHalFaH. ABTOp Kelieci Macesenepii KapacThIpIbl:
casXxaTTBIH TYpl peTiHxe TypH3MHIH Naiifa OOy TapuXbl, TYpH3MHIH AaMybl VIIIiH 5KOHOMHKAIBIK XKOHE
QNIEYMETTIK JKarjainap, Typu3M KbI3MeTi, TYpHCTIK eHiM, TypucTik kbi3mer. ConbiMen Katap Kasakcran
Pecny6ikachIHBIH KbI3MET KOPCETY Typajlbl IIapTHIHbIH Oenriaepi Heri3iHae KbI3SMETTepAi KYKBIKTBIK PETTEY
CHSKTBI HETI3ri TYCIHIKTEp/i aHBIKTayFa 30p KOHUT aynapbuiibl. KOpBITHIHABIIA TYPHUCTIK KbI3MET
caJlachIHJAFbl OPEKeT eTyIi 3aHHAMara TaJJaylbl YCBIHBII, TYPUCTIK KbI3MET KOPCETy Typaibl IIapTThIH
3aH[Ibl TAOMFATHIH AaHBIKTAbL.

M. XKackaiipat

IIpaBoBoe peryupoBaHue TypucTckux ycayr B Pecny6siuke Kazaxcran

JlaHHast cTaThsl MOCBSIEHA W3YYEHHIO MPABOBOTO PETryIMPOBAHHUS TYPUCTCKHX yciyr. PaccMoTpeHs! cie-
JYIOIME BOIPOCHI: UCTOPHS BO3HHKHOBEHHUSI TypH3Ma KakK BHIA MyTEIIECTBHs, SKOHOMHUECKUE U COLUATb-
HBIE YCIIOBUS AT Pa3BUTHUS Typu3Ma. bosblioe BHIMaHUE aBTOPOM YAEIEHO ONPENEICHHUIO TAKUX OCHOBHBIX
MOHSATHH, KaK YCIyTH TypH3Ma, TYPUCTCKHIA NMPOAYKT, TYPUCTCKHE YCIIYTH, a TAaKXKe IPABOBOE PETYIHPOBa-
HHE yCIIyT Ha OCHOBE KPUTEpUEB J0ToBOpa 00 okazaHuu yciayr B Pecmybmuke Kasaxcran. B 3axmouenne
MPUBOAUTCS aHATIN3 AEHCTBYIOIETO 3aKOHOAATENbCTBA B 00JIACTH TYPUCTCKHX YCIYT M ONPEAENAETCs IPaBo-
Bas IPUPOJA JOrOBOPA Ha UX OKa3aHUE.
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The order of consideration of special proceeding cases in civil process

This article is devoted to the features of disposal of legal cases of special proceeding in civil procedural law.
The basic problems arising by disposal of legal cases of special proceeding are considered. The authors
analyze the operating civil legislation on special proceeding as one of kinds of civil legal proceedings. The
authors investigate questions of the legal nature of special proceeding, a subject of judicial activity and the
list of cases of special proceeding. The various theoretical positions about considered legal relations are
exposed to the analysis also in this article.

Key words: civil procedural law, special proceeding, civil procedural legislation, civil proceeding, legal facts,
evidentiary facts, legal regulation, legal capacity, restoration of violated rights, notarial actions.

The special proceeding is an independent type of civil legal proceedings on the categories of the civil
cases protected by the law specially referred to court competence which are characterized by lack of dispute
about the right and application of special means and ways of protection in which the court by establishment
of the legal facts (actions, events, states) carries out protection of the interests of citizens and organizations.

The legal regulation is possible only on the basis of the legal facts which aren't raising doubts. The real-
ization of the subjective right for pension can take place if age of the interested person, his seniority, disabil-
ity are established. For receiving inheritance it is necessary to know the facts of the related relations of a cer-
tain degree, maintenance, etc.

In the special proceeding the legal and evidentiary facts are established, and the conclusion about legal
status of the citizen is sometimes drawn or other legal issues are resolved (on the basis of established facts,
for example, the citizen admits it is untraceable or incapacitated or the issue of transfer of property in proper-
ty of the state is resolved etc. For example, the fact of the birth of the person is the legal fact attracting legal
consequences, and the fact of registration of the birth — evidentiary.

There are two orders of establishment (ascertaining) of the required facts: administrative (including no-
tarial) and judicial. The obvious facts — the child's birth, marriage registration, etc., i.e. the facts made just
before the person of appropriate authority or confirmed by official documents can make sure in administra-
tive order. For example, the notary certifies the following facts:

a) Findings of the citizen in the live;

b) Findings of the citizen in a certain place;

c¢) Identity of the personality of the citizen with the person represented in the photo shown by this citi-
zen,

d) Time of presentation to the notary of documents.

The facts unascertainable, i.e. or not being subject to official registration, or not confirmed by official
documents in view of their loss, make sure in a judicial proceeding as demand research of the proofs con-
firming the corresponding fact. If in claim proceeding establishment of the corresponding legal fact is neces-
sary for protection of the subjective right, in special proceeding the interest of the applicant is limited to as-
certaining of the fact. The issue of the subjective rights following from the fact is resolved later, outside spe-
cial proceeding [1; 144].

Because of the fact that division of vital circumstances on having legal value and legally indifferent is
very conditional, the legal importance of the fact established in affairs of special proceeding has to be deter-
mined specifically by each case. For determination of the legal importance of the fact it is necessary to find
out the purpose of this fact, i.e. those consequences which approach would be wished by the applicant.
Therefore the fact admits legal if for achievement of the purpose pursued by the applicant it has the right-
conferring value.

Besides, in special proceeding rather big circle of the evidentiary facts, i.e. such from which existence it
is possible to draw a conclusion on existence (or absence) the required (legal) facts can be established. So,
the fact of the birth of the person is the legal fact attracting legal consequences, and the fact of registration of

Cepus «[lMpaBo». Ne 2(78)/2015 143



L.R.Aliyeva, G.A.llyassova

this birth — the evidentiary fact. Therefore the essence of special proceeding consists in protection of legal
interests by establishment of the legal or evidentiary facts [2; 199].

In the order of special proceeding the existence or lack of the following facts of various characters is es-
tablished by court:

1) Actions — for example, the facts of registration of adoption (adrogation), marriage and divorce, ac-
ceptance of inheritance, notarial actions or on refusal in their commission etc.;

2) Events — for example, the death facts in certain time and under certain circumstances, the births, ac-
cident, etc;

3) States — for example, the facts of finding of the person in maintenance, the related relations, the ac-
tual marriage relations, incapacity of the citizen, unknown absence of the citizen etc. [3; 229].

The facts obvious, i.e. made just before the person of appropriate authority or confirmed by official
documents, can make sure administratively (the child's birth, death, marriage registration, divorce, etc.).

The facts unevident, i.e. or not being subject to official registration (maintenance, the actual marriage,
acknowledgement of paternity, condition of being a missing person, etc.), or not confirmed by official docu-
ments in view of their loss (the facts of registration of marriage, accessory of documents of title), make sure
in a judicial proceeding as demand research of the proofs confirming the corresponding fact.

Lack of interest in protection of the subjective right causes absence in special proceeding of dispute
about the right. The law obliges the court in case of emergence in special proceeding of the dispute on the
right subordinated to judicial authorities, to leave the statement without consideration and to suggest interest-
ed persons to resolve dispute in the claim order. So, for example, on the case of establishment of the fact of
the maintenance necessary for receiving inheritance, in case of initiation of dispute by other successors it is
necessary to leave the statement for establishment of the fact without consideration, and to explain to inter-
ested persons that they can resolve dispute in the claim order.

The impossibility of permission in special proceeding of dispute about the right doesn't mean «indisput-
ability» of this type of legal proceedings in general. In some cases and in special proceeding the disputes
which are, however, not disputes on the right, but disputes on the fact can be resolved [4; 350].

However the concept and essence of special proceeding, and also category of the cases referred to spe-
cial proceeding in science of civil procedural law is debatable. The questions of the legal nature of special
proceeding, the subject of judicial activity and the list of cases of special proceeding belong to theoretical
problems of special proceeding.

In chapter 30, in subsection 4 of Civil Procedural Code of the Republic of Kazakhstan general provi-
sions of special proceeding and the considered cases in this type of proceeding are expressed.

Investigating the question of the legal nature and essence of special proceeding scientists of procedural
law come to various conclusions [3; 223].

The main emphasis is placed on indisputable nature of the cases referred to special proceeding
(A.A.Melnikov).

The main attention is paid to the purpose of the procedural activity of court directed on protection of the
interests of citizens and the organizations (R.F.Kalistratova) protected by the law.

Emphasis is placed to the subject of special proceeding, consisting in establishment of the legal fact or
state, and also control of legitimacy of actions of bodies of notariate and registration of acts of civil status.
(V.P.Volozhanin).

Also in the order of special proceeding the legal and evidentiary facts are established, and the conclu-
sion about legal status of the citizen is sometimes drawn or other legal issues are resolved (on the basis of
established facts, for example, the citizen admits as whereabouts unknown or incapacitated or the issue of
transfer of property in property of the state. is resolved).

The cases of special proceeding are considered by courts by the general rules of civil legal proceedings
with the withdrawals and additions established by the civil procedural legislation [5].

The general principles of civil process — legality, optionality, directness etc. are applied and in special
proceeding. The cases of special proceeding take place the same stages of civil process, as a case of claim
proceeding. The same rules of proof, maintaining the protocol, pronouncement of judgments etc. extend to
cases of special proceeding.

The lack of dispute about the right predetermines peculiar features of procedural forms of special pro-
ceeding. There are no parties (the claimant and the respondent). The person initiating proceedings of special
proceeding is called as an applicant.
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The interested persons are involved in participation in the cases of special proceeding (citizens, organi-
zations, financial bodies, social welfare authority, etc.). The third parties don't participate in cases of special
proceeding.

The impossibility of permission in special proceeding of dispute about the right and absence of the
claim non-use of typical claim institutes is caused: recognition and refusal of the claim, agreement of law-
suit, security for a claim, counterclaim, etc.

The list of the cases considered as special proceeding is defined by the procedural law. The cases con-
cern to them:

1) about establishment of the facts having legal value;

2) about recognition of the citizen as whereabouts unknown and about the announcement of the citizen
the dead;

3) about recognition of the citizen as partially incapacitated or incapacitated;

4) about compulsory hospitalization of the citizen in a psychiatric hospital;

4-1) about restructuring of the financial organizations and organizations entering into bank conglomer-
ate as the parental organization and not being the financial organizations;

5) about bankruptcy of legal entities and individual entrepreneurs;

5-1) about rehabilitation of legal entities;

5-2) about double-quick rehabilitation of legal entities;

6) about recognition of movable thing unpossessed and recognition of the right of municipal property
for real estate;

7) about establishment of abnormalities of civil registration;

8) according to complaints to notarial actions or refusal in their commission;

9) about restoration of the rights on the lost securities to bearer and to order securities (procedure to de-
clare lost documents void);

10) about adoption of the child;

11) about recognition of the organization which is carrying out extremism or terrorist activity on the ter-
ritory of the Republic of Kazakhstan and (or) other state extremist or terrorist, including about establishment
of change of the name by it, and also about recognition of the informational materials imported, made and
(or) extended to territories of the Republic of Kazakhstan, extremist or terrorist;

11-1) about exclusion of the foreigner or stateless person out of borders of the Republic of Kazakhstan
for violation of the Republic of Kazakhstan legislation;

12) about recognition of production of foreign mass media extended on territories of the Republic of
Kazakhstan containing information contradicting acts of the Republic of Kazakhstan, illegal.

Also consideration and other cases of special proceeding can be provided by the law.

This group of cases is considered by the judge individually. Concerning separate categories of cases of
special proceeding the law accurately defines a circle of interested persons according to statement of whom
legal proceedings can be excited.

The structure of the persons participating in special proceeding differs from structure of the persons par-
ticipating in claim proceeding. As in cases of special proceeding there is no dispute about the right, there are
no parties also (claimants and respondents), and the third parties. Only applicants and interested persons par-
ticipate.

The prosecutor is obliged to participate in consideration and disposition of some cases of special pro-
ceeding by law.

Having summed up the results it is possible to draw a conclusion that special proceeding is one of types
of civil legal proceedings. Already the name indicates existence of the specific signs characterizing special
proceeding.

In science of civil process there isn't a lot of the special works of monographic character devoted to re-
search of problematic issues in special proceeding. Essence of special proceeding and differences of special
proceeding from other types of civil legal proceedings it is complicated since contains in the civil procedural
legislation few norms devoted to general provisions of special proceeding. So far less attention of essence of
special proceeding, in comparison with was paid what attention was paid to consideration of categories of
special proceeding.

Special proceeding as a type of civil legal proceedings is devoted to consideration of civil cases on
which it is necessary to confirm in a judicial proceeding existence or absence of the legal facts or circum-
stances on which emergence, change or the termination of personal or property rights of citizens depends.
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In special proceeding also civil cases on which it is necessary to confirm existence or absence of the in-
disputable right are considered (establishment of the fact of possession and using of real estate, cases of res-
toration of the rights on the lost securities to bearer or to order securities, cases of restoration of the lost pro-
ceeding). In these cases protection of the right can't be carried out in a claim order as there is no dispute
about the right and the interested person to anybody doesn't impose any requirements.

In special proceeding cases on which the court establishes the legal status of the citizen are considered:
the citizen admits incapacitated in one case or is limited by the capable; minors appear completely capable
(emancipation), and in others — the dead or is unknown the absent [3, 368].

In the cases of special proceeding dispute about the fact which demands judicial confirmation as not
always the fact established by court is obvious is possible, and concerning its existence there are inconsistent
proofs, opposite judgments.

At considering of the case in order of special proceeding the court has to be convinced of existence or
not existence of the facts by check and comparison of the available proofs, identification of contradictions in
judgments of interested persons. Thus, dispute about the fact in special proceeding is possible if dispute
about the fact didn't turn into dispute about the right [6; 218].

The rules of claim proceeding of an order of judicial proceedings of claim cases in most part are the
general rules and are applied at trial of other civil cases. The special proceeding isn't an exception.

The cases of special proceeding are considered in court of the first instance by rules of claim proceeding
with the withdrawals and additions established by the civil and procedural legislation. The activities of court
of the first instance for consideration and disposition of civil cases, protection of the violated rights and in-
terests protected by the law find the expression in special acts which are called as resolutions of the first in-
stance court.

These resolutions have to meet the requirements of a civil procedural form at which non-compliance
lose the legal importance.

The civil procedural law, establishing certain requirements to the form and content of judicial resolu-
tions, creates the general model of the judicial resolution into which then the concrete conclusion of court on
a case in point «fits».

The resolution of the first instance court represents the law-enforcement act of judicial authority which
is taken out in the course of consideration and disposition by court of the first instance of a civil case struc-
ture, the contents and order of removal of which are strictly defined by the civil procedural law.

Thus the law provides the exact list of civil cases which trial has some specifics and, therefore, has a
number of differences (insignificant character) from an order of trial of claim cases [3; 91].

The norms of Civil Procedural Code, regulating an order of maintaining protocols of court session, re-
quirements imposed to the judgment (legality and validity), check of legality and validity of judicial resolu-
tions, extend and on the cases of special proceeding [5].

By production of special proceeding the principles of civil procedural law are used by court, they define
what have to be judicial proceedings of civil cases to correspond to ideals of legality, justice and truth. The
basic principles of civil legal proceedings which are important guarantees of justice on civil cases:

— principle of legality;

— principle of implementation of justice only court;

— principle of independence of judges;

— principle of publicity;

— principle of an oral proceedings;

— principle of equality of participants;

— principle of directness of judicial examination;

— principle of competitiveness; etc.

At the same time due to the absence of the parties and dispute about the right in this type of proceeding
action of the principle of competitiveness is shown to a lesser extent, than in the claim proceeding. The prin-
ciple of the free exercise of material and procedural rights by the parties to legal proceedings works also not
fully, as in special proceeding aren't applied such typical for claim proceeding institutes as the settlement
agreement, recognition of the claim, refusal of the claim, security for a claim.

In case of dispute subordinated to court about the right, the court takes out ruling about consideration of
the case as claim proceeding. In the order of claim proceeding case is considered in a place of its excitement.
Need of implementation of requirements of form and content of the statement of claim, in the time estab-
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lished by court is explained to the applicant and other interested persons. In case of objections of interested
persons the court can submit the case to other court by rules of territorial jurisdiction.

In case of non-execution of ruling of court in due time the statement is left without consideration, and
their right for presentation of the claim in accordance with general practice is explained to interested persons.

Due to the absence in similar cases of the party (i.e. the claimant), the person who appealed to court
with the statement is called as the applicant. Citizens, the organizations, the trade-union organizations, men-
tal health medical institutions which address for protection of the interests can be applicants. Excitement in
court of cases of special proceeding happens not presentation of the claim concerning the specific respondent
and submission of the statement of claim, and to confirm with filing of application with a request this or that
circumstance having legal value or to confirm the indisputable right.

Persons who are allocated with the right for an appeal to the court can be carried to number of appli-
cants. For example, in article 302 of Civil Procedural Code the right for an appeal to the court with the
statement for recognition of the citizen is limited by the capable or incapacitated is provided to family mem-
bers, close relatives (parents, children, brothers, sisters) irrespective of accommodation, joint with them, to
custody and guardianship agencies, to psychiatric and psychoneurological institution [5].

As applicants various groups of citizens and the organizations, the trade-union organizations, psychiat-
ric medical institutions which address for protection of the interests depending on concrete category of cases
of special proceeding can also appear in court. Such procedural position in the basic is held by citizens and
the organizations, whose rights and interests are directly infringed by the judgment on case.

Such applicants can be, for example, the citizen for whom the established legal fact generates certain
rights; members of the family of the citizen recognized restrictedly as the capable; the direct participant of
notarial proceedings (the citizen or the organization) to whom it is refused commission of notarial action or
which is made incorrectly etc.

Attraction or the admission in process for special proceeding of interested persons happens by ruling of
court in which the bases determined by facts of the case are given. The court is obliged to recruit interested
persons which list is concretized depending on category of cases of special proceeding, and also facts of the
case.

Interested persons in cases of special proceeding — it is the same participants of civil process, limits of
validity of the judgment on any concrete case when the judgment can affect the rights and legitimate interests
of these persons can potentially have impact on the subjective rights and which duties that as a result can
cause a duty of commission of any decisions by them or change their legal status.

Depending on degree of interest it is possible to allocate citizens who have direct material and legal in-
terest. There are, for example, the actual holders of the document in procedure to declare lost documents
void; the citizen concerning whom the issue of restriction of capacity or recognition is resolved by the inca-
pacitated; parents (parent) on cases of establishment of adoption (adrogation), etc.

As interested persons the civil registry office which refused to make corrections to the made record, the
state notary or the notary who is engaged in private practice, the made notarial actions or refused his com-
mission, savings bank in procedure to declare lost documents void, military registration and enlistment office
on cases of establishment of the fact of accessory of the certificate of wound at the front, the holder of the
document to bearer for procedure to declare lost documents void, representatives of public authorities, etc.
are also attracted by court.

Attraction in process of participants for special proceeding happens at the request of the applicant, at the
initiative of court or the interested person. An important guarantee of the correct hearing of cases of special
proceeding is participation in them of the prosecutor and state bodies.

The prosecutor as in the form of initiation of proceedings can participate in cases of special proceeding,
and going into the begun case for making the conclusion.

The participation of state bodies obligatory in consideration of some cases:

— Cases of recognition of the citizen it is limited capable or about recognition of the citizen by the inca-

pacitated.

— Cases of recognition recovered the capable.

In special proceeding in which there are no parties, the third parties can't take part.

However by hearing of cases of special proceeding it is impossible to confirm at the same time
existence of the fact and the right of the interested person which follows from this fact [3; 7].

Cepus «[lMpaBox». Ne 2(78)/2015 147



L.R.Aliyeva, G.A.llyassova

At the solution of a question of the statement reception or examination of a case on its merits as special
proceeding existence of dispute on the right which is subject to settlement in other court will be established,
the court has to refuse reception of such statement or stop proceeding.

If the dispute on the right subordinated to general jurisdiction court is established, the court has to take
out ruling about leaving of the statement without consideration in which has to explain to the applicant and
other interested persons their right to resolve dispute in the order of claim proceeding. It isn't casual that at
establishment of uniform (universal) procedural model of administration of justice on civil cases separate
withdrawals of rather procedural regulations of consideration and settlement of cases of special proceeding
by general jurisdiction court are provided in Civil Procedural Code.

In this regard it is possible to speak, first, about existence in such proceeding of a specific subject of ju-
dicial protection, secondly, about possibility of application of special means and ways of its protection. This
hypothesis, in particular, can be confirmed with that a procedural security measure in cases of special pro-
ceeding is the statement which unlike the claim doesn't contain material legal requirements. Therefore the
person appealing to court with the statement for consideration of the case in order of special proceeding is
called as the applicant, and all other persons recruited in process — interested persons. There are no third
parties, there are no parties — the claimant and the respondent, therefore, isn't present also possibility of ap-
plication of claim institutes.

As shows the analysis, the disagreements existing in the doctrine on a subject of judicial protection in
cases of special proceeding concerned only some categories of the civil cases considered in order of special
proceeding.
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JI.P.OmueBa, I'. A.InusicoBa

A3aMaTTBIK ic :Kypri3yeri epekuie coT eHaipici 0oiibIHIIA
icrepai KapacTbIpy TIpTIOi

Makasia a3amatThIK iC JKYPri3y KYKBIFBIHIAFbl €peKIle CcOT OHAipici OoifblHIIA icTepai KapacThIPYIbIH
epexmernikrepine apHanraH. Epexine cot enpipici 60#bIHIIA icTep/Ii KapacThIPy Ke3iHAe TYBIHIAUTHIH HeTi3ri
MoceJeNiep KapacThIPBULAEL. ABTOpJIAp a3aMaTTBIK COT ICIH JKYpri3yaiH Oip Typi peTiHze epexmie eHaipic
Typanbl KOJIAHBICTAFBl a3aMaTTHIK 3aHHAMara TalJay >KYPTi3di, COHZal-aK epeKIle COT OHAIPICIHIH
KYKBIKTBIK TAOUFaThl, COT KbI3METIHIH IOHI MEH epeKile COT oHAipici OOWBIHINA ICTEpIiH Ti3iMi Typaibl
cypakrapis! 3eprreni. COHbBIMEH KaTap KapacThIPbUIATHIH KYKBIKTHIK KaThIHACTAp Typalbl IOKTPUHAIIBIK
inimMzaep e *KaH->KaKThl TalgaH bl

JI.P.Anuesa, I".A . Unwscoa

IMopsinox paccMoTpeHHs eI 0cO00ro MPOU3BOACTBA B IPAKIAHCKOM MpoIlecce

Crathsl HOCBSILIEHA OCOOCHHOCTSM PAacCMOTPEHHS JieJ 0COOOT0 IMPOU3BOJCTBA B TPAKIAHCKOM IIPOLECCYallb-
HOM IipaBe. PaccMaTpuBaloTCs OCHOBHBIE POOJIEMbI, BOSHUKAIOLIUE TIPH PACCMOTPEHUHU )1 0COO0T0 IPOU3-
BOJICTBA. ABTOPBI aHATM3UPYIOT JEHCTBYIOIIEE TPaXJaHCKOE 3aKOHOATEIBCTBO 00 0COOOM MPOM3BOJICTBE KAK
OZIHOM M3 BHJOB IPaXKIAAHCKOrO CYIONPOM3BOACTBA. MccnenyroTess BOIPOCHl O MPaBOBOH MpPHpoJe 0coboro
HPOU3BOJCTBA, NPEAMETE CYIeOHOI IeATEIBHOCTH U epeyHe Jiel 0co00ro Mpou3BoacTBa. Takke B CTaThe NOJ-
BEPraroTCs aHAIU3Y Pa3INYHBIC JJOKTPUHAJIBHBIE MIOJIOXKCHHS O PACCMATPUBACMBIX TPABOOTHOILCHHUSX.
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International legal regulation of transboundary environmental pollution

This article deals with the problems of transboundary pollution of environment which currently acquired
global significance. These environmental problems pose a real threat to the external environmental security of
the country, consideration of which requires an immediate solution. The Provisions of the Basel Convention
on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Helsinki Convention
on the Protection and Use of Transboundary Watercourses and International Lakes, norms of the Water Code
of the Republic of Kazakhstan dated July 9, 2003, providing for the concept of «transboundary watersy.

Key words: transboundary pollution, hazardous waste, transboundary waters, international rivers.

The concept of ecological safety of the Republic of Kazakhstan, 2004-2015 [1;4], notes:
«Transboundary environmental problems include issues of water allocation, pollution of transboundary wa-
ters, air and soil, movement of hazardous technologies, materials and waste, the development of cross-border
mineral deposits, preservation of unique natural complexes.» The solution of transboundary environmental
problems, which pose a real threat to the external environmental security is ensured by joint actions of
neighboring countries in the framework of international agreements. National legislation plays important role
in the regulation of cross-border pollution. However, as a rule, this role will be derived from the adoption
and consolidation of relevant international legal rules.

The regulation of transboundary pollution by the norms of international law, in our opinion, requires
setting up and solving a number of problems. First, the legal qualifications of this phenomenon as lawful or
unlawful is necessary. As a defining characteristic of the illegality of transboundary pollution should be con-
sidered as the presence of damage. Theory and practice of international law qualify as wrongful any signifi-
cant damage to one state by the acts in the territory or under the control of another state. This is evidenced by
customary international law, the current understanding of state sovereignty, the implementation of which
must not infringe the legal rights of other states.

In relation to the environment it is most clearly expressed in the Stockholm Declaration (1972), where,
in accordance with the Principle 21 is noticed: «The state has, in accordance with the UN Charter and the
principles of international law, the sovereign right to use its own resources in accordance with its own poli-
cies on the environment and the duty to ensure that activity within its jurisdiction does not cause damage to
other states or areas under its national jurisdiction.» Some of the decisions of international tribunals show the
wrongfulness of such activity.

Second, another important issue is to find the source of transboundary pollution — the causer of
transboundary damage. International law provides the methodology and means of identifying one or more
sources of pollution, which caused the damage. Violation of such fundamental principle of international law
as the principle of not causing damage entails the international responsibility of the causer of the damage.

However, the finding the fact of damage as the result of transboundary pollution and identification of
the source of pollution is not always indicative of direct intent to damage of the causer. It is known that envi-
ronmental damage can occur as a result of legal actions of one or more states. In this case, we can talk about
the absolute liability, especially if the transboundary harm is the result of legitimate use of so-called high-
risk sources.

As professor V.A.Vasilenko notes, «...in international law, there is no universally accepted legal norms
providing the obligation to compensate the damage, which was caused without guilt. This problem is solved
by means of special agreements, providing the duty to compensate damage caused by a certain sources of
increased danger» [2; 175]. From this it follows that the best way of development of international law, which
will provide liability and compensation for transboundary pollution is the development of the Convention's
norms. Conventional regulation is characteristically for the international legal regulation of transboundary
pollution. In November 1979, at the European high-level meeting on the environment in Geneva, the Con-
vention on transboundary air pollution on long distances was adopted. It was the first agreement in the inter-
national practice, which provided comprehensive regulation of interstate cooperation in transboundary air
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pollution and united most of the industrialized countries of Europe and North America. This Convention is
difficult to assess unambiguously. The one of disadvantages of this international act is the absence of specific
agreements regarding the scope and terms of the reduction of transboundary agreed pollutants.

The problem of transboundary movements of hazardous waste is the one of the problems of rapid indus-
trial development. The amount of hazardous waste, generated in developed countries, each year varies, but
continues to grow. Transboundary movement of hazardous waste means any movement of hazardous wastes
or other wastes from an area under the national jurisdiction of one state to or through an area under the juris-
diction of another state or to or through an area not under the national jurisdiction of any state, if such trans-
portation affects at least two states.

Due to the large amount of hazardous waste disposal in industrialized countries, the legislation on haz-
ardous waste management was adopted; it regulates the entire process (from the production of hazardous
waste prior to final disposal) to ensure the environmentally based using of hazardous and other wastes. New
processes are aimed at the reduction of waste amount. However, the problem of safe using and disposal of
hazardous waste is currently still relevant. Currently significantly increased costs for the using and safe dis-
posal of hazardous waste. These costs, coupled with restrictions on the using of facilities for the disposal of
hazardous waste force many private producers to save material resources needed for the cost of the safe use
and disposal of waste by exporting hazardous wastes to countries with unstable economies and less stringent
laws in the field of environmental protection. Therefore the majority of transboundary movements of hazard-
ous waste take place between industrialized countries in accordance with domestic law. In connection with
the advent of the present challenges of the export of hazardous waste and the illegal trade in hazardous
waste, developing countries have become «a dumping of waste.»

Held in June 1992 UN Conference on Environment and Development in Rio de Janeiro adopted the
Declaration on Environment and Development — the list of principles relating to the global environment and
development. Rio Declaration contains the basic principles of ecologically correct behavior of the interna-
tional community and the states at the present stage. From the point of view of the United Nations and the
participants, based on these principles of national internal and external environmental policies should con-
form to national and international environmental law order. The Declaration sets out the objectives for which
these principles were proclaimed. The main of them is the establishment of a new and equitable cooperation
on a global scale by establishing new levels of cooperation among nations and peoples, the definition of pro-
spects of development of international environmental law, the development of national legislation in the field
of the environment and the establishment of measures, which might be useful to maintain a favorable state of
the environment and its restoration. In accordance with the Principle 2 of the Declaration of Rio de Janeiro, it
emphasizes that states, in accordance with the UN Charter and the principles of international law, the sover-
eign right to exploit their natural resources to conduct their own policies on the environment and develop-
ment, are responsible for that activities and control that this activity does not cause damage to the environ-
ment in other countries or areas beyond national jurisdiction. This principle confirms the Principle 21 of the
Stockholm Declaration and expresses the further development of the relationship to the environment. Rio de
Janeiro Declaration in 1992 can be defined as the basis for cooperation on transboundary movement. The
success of the Declaration of Rio de Janeiro in the creation of international law on the protection of the envi-
ronment will be determined by how the principles contained in it, will be implemented by states and will re-
main reflected in state practice. Thus, customary law obliges states to cooperate in the field of environmental
protection and control over transboundary pollution.

In 2003, Kazakhstan joined the Basel Convention on the Control of Transboundary Movements of Haz-
ardous Wastes and their Disposal, which made it possible to establish new rules for the declaration of haz-
ardous waste, prevent their subsequent entry into the territory of the republic under the guise of recycled ma-
terials and products. The Basel Convention was adopted on March 22, 1989, by 116 countries, entered into
force on May 5, 1992, it is composed of 29 articles and 6 applications. The main objective of the Convention
is to protect human health and the environment from the adverse effects that may be caused by the produc-
tion, management and transboundary movements of hazardous and other wastes. In the pursuit of this goal,
the Convention establishes a regime which is based on the following principles:

—reduction of hazardous waste to a minimum (the principle of minimization of hazardous wastes);

—if it is inevitable, to remove the hazardous wastes as close as possible to the source of production of

the waste (principle of proximity removal);

— the export of hazardous waste is prohibited in Antarctica and in countries that have prohibited the im-

port of hazardous wastes by national legislation;
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—hazardous wastes that are exported illegally or legally exported hazardous waste that cannot be re-

moved in a safe way in the country of destination must be re-imported into the state of export.

Analyzing the provisions of this Convention, it should be noted that one of the biggest controversies in
the development of the Basel Convention related to the definition of «hazardous waste». Firstly, instead of
adopting a definition of hazardous waste, Convention accepts a wide range of them, so there are 45 catego-
ries of wastes that are hazardous in the Convention. To qualify them as hazardous, these categories of wastes
should express one or more hazardous characteristics such as flammability, oxidation, toxicity. Second, if the
waste is considered hazardous in accordance with the national legislation of the country of export, import or
transit, waste will be treated as hazardous under this transboundary movement of all states included in the
process of transportation [3; 134].

In 2000, Kazakhstan joined the Helsinki Convention on the Protection and Use of Transboundary Wa-
tercourses and International Lakes (1992), which allows to form a uniform legal approaches to solving prob-
lems of rational use and protection of transboundary rivers. This accession was caused by the fact that Ka-
zakhstan is one of the water-scarce countries of the Eurasian continent. Of the total surface water resources,
about half is formed outside the country, one-third goes through Kazakhstan to neighboring states. Currently,
due to the increase of cross-border impact on international rivers, the tendency of reduction of natural surface
water resources is observed in our country. The very definition of «international river» was first given in Art.
5 of Treaty of Paris of May 30, 1814, that defines an international river as a river flowing through the territo-
ry of two or more states. In the legal literature on international law of rivers this definition has a comple-
ment — «and having access to the sea» [4; 5, 6].

International rivers are subdivided into the open the border rivers. Open international rivers are those
that have the freedom of navigation for commercial vessels of all nations of the world. Border rivers
throughout, or in part, are the boundary between two countries and, as a rule, are subject to border regime.

In Barcelona Statute of 1921, in the Art. 1 is given the term «navigable waterway of international im-
portance», which is all natural navigable waterway section, the channel is shared and crossed by different
states.

Convention on the Protection and Use of Transboundary Watercourses and International Lakes (1992)
first introduced the concept of «transboundary waters». Later, the term «transboundary waters» was given in
the Article. 15 of the Water Code of the Republic of Kazakhstan dated July 9, 2003. Transboundary waters
are any surface or ground waters which mark, cross the border between two or more states or are located on
the borders. Under the watercourse system refers to not only the surface, but also underground water, form-
ing a unitary whole and normally flowing to one output. International watercourses have parts, which are
located in different states. The regime of watercourses defined by the agreement of the states, to the territory
of which they are associated. Each state has the right to participate in the agreement. States are obliged to use
the watercourses so as to provide them the necessary protection. They are obliged to participate in the protec-
tion of watercourses in an equitable manner, cooperate to achieve this goal [5; 139]. Transboundary water
management is complex relationships associated not only with the conditions and procedures for the use of
interstate water, but also with the occurrence and termination of the right of the transboundary water objects
and subjects use, establishing the rights and obligations. The object of water use in the country is the specific
water bodies and water sources, and subject to transboundary water is the river, parts of which are located in
different states. Consequently, the subjects of water management of transboundary rivers are the states, on
which territory the transit river flows.

The rights and responsibilities of these water consumers in the unity constitute the content of the right
of transboundary rivers management. They are defined by the agreements of the states that, in turn, deter-
mine the amount and conditions of the right of use of transboundary rivers. The main purpose of
transboundary water management is to comply with such a regime of water objects, which would provide a
comprehensive rational use of water, their economic use, protection, improvement of qualitative state, as
well as to prevent harmful effects on water bodies, i.e., prevent, control and reduce pollution of waters caus-
ing or capable of causing transboundary effects. According to the Art. 1 of the Convention on the Protection
and Use of Transboundary Watercourses and International Lakes 1992, transboundary impact means any
significant adverse effects arising from changes in the conditions of transboundary waters caused by human
activity, the physical source of which is situated wholly or partly in an area under the jurisdiction of a hand,
to the environment — in an area under the jurisdiction of the other side. These effects on the environment
include effects on human health and safety, flora, fauna, soil, air, water, climate, landscape and historical
monuments or other physical structures or the interaction among these factors; they also include effects on
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cultural heritage or social economic conditions resulting from alterations to those factors [5; 141]. Since join-
ing the Convention, the Government of the Republic of Kazakhstan signed a number of bilateral agreements
with the Russian Federation, with the Government of the Kyrgyz Republic, with the Government of the Re-
public of Uzbekistan, with the Government of the People's Republic of China. These agreements of Kazakh-
stan, regarding transboundary waters, leave no doubt that at the international level, Kazakhstan is ready to
cooperate fully with its neighbors to ensure rational use and protection of these waters. Kazakhstan is ready
to take responsibility for the unilateral actions of national water and other organizations, if such actions cause
damage to a neighbor. Similar commitments are for the contractual partner of Kazakhstan.

These agreements do not take into account the need to regulate international relations in the national use
of the spillway area of transboundary rivers. It is known, for example, that if the upper reaches of the rivers
are in the mountains, the reckless felling of forests and other vegetation can lead to flooding suffered by the
inhabitants of the lower reaches of the river. Another situation — the parties have mountains, if they need
water, they can try to speed up the natural melting of glaciers and snowfields, applying blackening of them
(such experiments were conducted in the Tien Shan mountains on the Chinese side). But if these measures
will lead to flash floods on the border rivers, it cannot be regarded as an internal affair of the party that
caused the floods. Apparently, these cases should be negotiated in advance in bilateral agreements of coun-
tries related to the use and protection of transboundary rivers. International law knows the problem of water
relations in the complex, as the unity of water that forms the entire transboundary river basins, including
tributaries, and not only them, but also the catchment areas. This is clearly written in the so-called «Helsinki
Rules», adopted by the International Law Association in 1994, the texts of the agreements contain a refer-
ence to the «activity» on the one hand, which leads to damage and loss from a neighbor. At the same time,
however, the ability of illegal inactivity, which can lead to negative consequences, is ignored. We must as-
sume that this omission is the omission of agreements. But improper activity (or inactivity) of organizations
responsible for the operation of facilities is only one aspect of the matter. Harmful effects can occur regard-
less of the operating structures, primarily as a result of delayed transfer of important water resources infor-
mation. The agreements provide for the obligation of the parties to exchange such information, but do not
say anything about the responsibility of the party because of the slowness (in providing information) which
damaged the other side. We must assume that any sanctions would be appropriate in these cases. Moreover,
if one side did not systematically provide the other side for the necessary information, even if it did not lead
to damages and losses, such carelessness should entail certain sanctions against the faulty part. If to support
this point of view, we must recognize the need to conclude special agreements (or preparation of special pro-
tocols), which would determine the objectivity, the amount, time and procedure for the exchange of infor-
mation between water treaty partners.

Thus, in accordance with the Art. 143 of the Water Code of the Republic of Kazakhstan mechanism of
international cooperation in the use and protection of transboundary waters provides for the restoration of
ecological systems disturbed by transboundary impact, the joint financial and technical participation in the
management, regulation and protection of transboundary water cooperation with neighboring countries in the
field of unification of the legal framework, creating uniform monitoring systems, the development and im-
plementation of joint programs for the protection and restoration of transboundary water and related envi-
ronmental systems, attraction of funds of international organizations for these purposes, creating, if neces-
sary, international bodies for the management of transboundary waters for the joint implementation of inter-
state and intergovernmental agreements on the use and protection of transboundary waters, ratified by Ka-
zakhstan, joint scientific and technological research to solve water problems et al. [6; 12] The ecological ba-
sis for international cooperation in the use and protection of transboundary waters should include compensa-
tion liability for damage caused by the guilty side, resulting from transboundary impact. New, higher de-
mands on the organization and management of modern water management, rational, economical use and
strict protection of available water resources have found legal consolidation in the Water Code of the Repub-
lic of Kazakhstan. Due to the fact that now the Republic of Kazakhstan is a sovereign state, there is need to
include in the Code the special provisions on the regulation of the use of waters located on the territory of
several states, and with the border waters. These provisions are reflected in the Water Code of the Republic
of Kazakhstan.

Based on the foregoing, we believe that the most effective means of legal regulation of transboundary
pollution are preventive measures, i.e. legal measures to prevent such pollution. Preventive measures are the
most appropriate and are playing an increasing role in protecting the environment as the means of national as
well as international law. Thus, today there is a system of international rules governing the different types of
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cross-border pollution. Overall, however, the existing rules do not fully meet modern environmental re-
quirements, the current level of science and international cooperation. In our opinion, the further develop-
ment of international legal regulation of transboundary pollution should follow the path detailing and con-
cretization of norms contained in international treaties, conventions. To succeed in the fight against cross-
border pollution, a combination of factors, both objective and subjective (arms control, mutual trust and co-
operation in the relations of states). In order to prevent the elimination of environmental threats with cross-
border nature, there is the need to solve transboundary water problems by promoting initiatives of Kazakh-
stan to join the Central Asian states to the Helsinki Convention, as not all countries in the region have joined
it and therefore did not take measures to ensure the use of the flow of transboundary waters in a reasonable
and equitable manner, avoid the potential transboundary impact of the release of hazardous substances, the
implementation of the principle of «polluter pays». A special role in this problem belongs to legal scholars
through deep theoretical study of the problem of transboundary pollution, development a set of legal means
and mechanisms of its limitations, development of practical recommendations.
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M.T.Inuscoa, A.C.HypxaHoBa

Ka3zakcran Pecny6mkacbinaa KOpuaraH TAOMFH OPTAHbIH
TPaHCHIEKAPAJIBIK JACTAHYbIH KYKBIKTBIK peTTeyIiH MJceJieepi

Makana KopIuaraH TaOMFH OpTaHBIH TpaHCIIEKapajbIK JACTAHYBIHBIH MaceJelepiHe apHajJFaH, oJI Kas3ipri
TaHJA FaJaMJBIK MaHbBI3Fa Me. ATAIMBII JKOJOTHSIIBIK MOcelle MEMIICKETTIH JKOJOTHSUIBIK Kayilci3firine
IIBIHAMBl CHIPTKBI Kayill TOHTIpeni, oJlapAbl KapacThIpy Aepey IIeNIMIl Talal eTeTiHAIr JQJIeNeHIeH.
KayinTi xanaslkrap/sl TpaHCIIEKapalblK TackiMajgay MEH OJiap/ibl KO0 YIIiH Oakpuiay Typaisl basesbaik
KOHBEHIMAHBIH epexeliepl, TpaHCLIEKapaIbIK Cy aFbIHAAphl MEH XalbIKApaJbIK KeyuepAi Kopray MeH
naiijanany Typanabl XenbCHHKuAE KaObuinanraH KOHBEHLMSHBIH, «TpaHCLIEKapalblK CyJap» TYCIHITIH
kapacteipaTbia 2003 k. 9 miingene kabsuinanran Kasakcran Pecrybmnkaceinbiy Cy KOAEKCIHIH HOpMaiapbl
TaJlIaHIbL.

M.T.UnbsicoBa, A.C.Hypxkxanosa

IIpo6s1eMbI NPABOBOIO PeryJiMpoOBaHUs TPAHCTPAHUYHOIO 3arPA3HEHUS
OKpY:Kawleii npupoaHoii cpeasl B Pecnnydinmke Kazaxcran

Crathsl MOCBsILIIEHa MPoOJieMaM TPAaHCTPAHMYHOTO 3arps3HEHUs OKPYKaroLlel MpUPOIHOM cpebl, KOTOpbIe
npuoOpenu B HacTosmiee BpeMs riiodanpHoe 3HaYeHne. OTMEUYEHO, YTO JaHHbIE KOJIOTHYECKUE MPOOIeMBI
MPEICTABISIOT PEATbHYIO BHEITHIO YIPO3y KOJIOTHUECKOM O€30MacHOCTH CTPaHBI, UX PACCMOTPEHHE Tpe-
Oyer Oe3zoTnaratenbHOro peuieHus. Anammsupyrotcs [lomoxenus baszenbckoit KonBenimu o xkoHTpose 3a
TpaHCTPaHUYHOM NepeBO3KOI OMACHBIX OTXOMOB M UX yAayeHuneM, XenbcuHCcKod KoHBeHmum o6 oxpaHe n
HCTIONIb30BaHUH TPAHCTPAHUYHBIX BOJOTOKOB M MEXYHapOAHBIX 03ep, HOpMbI BoxHoro koxekca Pecrry6mm-
k1 Kazaxcran ot 9 utons 2003 r., npeaycMaTpUBaroIIero NOHATUE «TPAHCTPAaHUYHBIE BOJIBD.
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XXAC FAJIbIM MIHBECI
TPUBYHA MOJ1IOAOI0 YYEHOIO

O0X 347.5

F.0.Cepium

on-Dapabu amvindagvl Kaszax yimmulk ynugepcumemi, Aimamol
(E-mail: gainee88@mail.ru)

3usiH KeJTipy cajlIapbIlHAH TYBIHAANTHIH MiH/AeTTeMeJIepaeri
3MSAH KeJTIPYUIiHiH 29He K30ipJeHymiHiH KiHCi

Makanaza a3aMaTThIK-KYKBIKTBIK JKayalKepLIUIIKKEe TapTYyAbIH HETi3iHe albIHATBIH 3UAH KENTIpYy Karuaachl
MEH KiHO KaFuaachl JICN aTajaThiH €Ki TYpJi TY)KbIPHIMHBIH albIPMAIIBUIBIKTAPBI, APTHIKUIBLUIBIKTAPEl MEH
KEMIIUTIKTepl KapacThIpbUIABL. 3USH KeNTipy CalJapblHAH TYBIHIAHTBIH MiHAETTeMesep OoMbIHIIA
a3aMaTThIK KYKBIK FHUIBIMBIH/IAFbI «KiHO» YFBIMBIHA KaTBICTBI Op TYPJIi Ke3KapacTapra Tanjay Kyprisiami.
CoOHBIH HOTWKECIHIE aBTOp 3WSH KENTIPYNIHIH KiHAI KayalKepHIUIK KaFuJachlH KOJJall OTBIPHII,
JETMKTINIK KYKBIKTBIK KATbIHACTAFbl TapalTapblH KiHACI OCBI MiHASTTeMeNIepAiH KYKBIKTHIK TaOWFaThIHA
Kapaii KeHIpeK KepiHic Tabasbl xKoHE ©3iHe TOH epeKIIeTiKTepre He 00a/bl IereH KOPBIThIHAbI HKacan/IblL.

Kinm ceo30ep: KiHd, a3aMaTTHIK-KYKBIKTBIK >KayanKepIUIiTiK, 3UsSH KeNTipy, 3WsH KeNTIpYLIiHiH KoHICI,
WOOIpIICHY I HIH KIHACI, )Ko0ipIeHYIIIHIH OpEKeTi, JSMUKTITIK MiHACTTEMENep.

¥3aK yaKbIT OOWBI «KiHO» YFBIMBI TypaJbl, «KiHO» MEH «KYKBIKKA KAHIIIbI OPEKET» YFBIMIAPBIHBIH apa
KaTbIHACHI TypaJibl FRUIBIMU JIayJiap ToJIacTaMai Kelesi, COHbIMEH Oipre KeiOip aBTopsap KiHoHiH Oenrinepi
MEH KYKBIKKa KaHIIIBl OpeKEeT YFBIMBIHBIH OCNTUIepiH YKCACTBIPHINT KapacThIpaasl. MaMaH apAbIH KO
«KiHO» YFHIMBIHA KATBHICTHI MBIHAJAM OUICTTI WICHIIMIe KeJai: KiHO — IKAIMBIKYKBIKTHIK KaTeropus
OonraHbl yUIiH on OapniblK KYKBIK cananapbiHna Oipaeii MoHre me Oomysl Kepek. bynm wmacenexeri
alBIPMAITBUTBEIKTAP ©KEICH OacTam €Ki 0acThl TYKBIphIMAaMaaa KOpiHiC TanmKaH, oJapIblH HETI31HAE 3USH
KENTIpy KaFuIachl MCH KiHO KaFUIacChl KaThIP.

BipiHImi karunaHbiH KaKTacTapel Oip FaHa (akTiHIH Oap €KCHiIH TaHBIFaH JKOHE TaHBIN KeJedi: o1 —
3USIH KeNTipy (akTiCi, OFaH COMKeC IIapT TaJalnTapbIHbIH OPbIHIAJIMAaraHIbIFbl YIIiH, TINTI IyJied KYIITiH
HOTHIKECIHJIC TYBIHAAUTBIH OapJIbIK 3apIaml KeITIipy ToyeKeNi OOPBIIIKOpFa (3USH KEITIPYIIIre) *KYKTEICTiH
OoJFaH.

0O.A.KpacaBuukor ner M.A.IlIuMuHoBa KiHoci OojMaca Ja JKayalKepIULIIKTIH OOJaThIHIBIFbIH
TONEICHTIH OipHelle TeopHUsIapAblH 0ap SKEHIriH alThIN KeTeai: «eKi 0acTaMa TECOPHSICH), «EPEKIIeIr
Oap KiHOM OacTama TEOPHSCHD) KOHE «OOBEKTUBTI Ke3eH Teopusach» [1; 45; 2]. AtanraH Teopusuiap OHBIH
BIHTAJAHJBIPYIIIBI CHUITATHIHA, 3aHHBIH TEPMHHOJIOTHSACHI MEH IKOOIpPICHYNIIHIH MYyAJeNepiH Kopray
K@KETTUIIMHE KIHOCI3 CLITEMECi3-aK jKayarnKepIIUNKTIH OOJybIH aKTalIbl )KOHE OHBI JKayamKepIIUTKTeH
TyBIHAAFaH KiHOre OailIaHBICCHI3 MIBIFBIHIBI OTEY MIHASTTUIIr fen ataabl. A.M.benskoBaHBIH Ke3Kapachkl
OOWBIHINA, «KIHO KaFUJAachl a3aMaTThIK-KYKBIKTBIK JKayarnKepIIUTKTIH HeTi3i 00Jia OTBIPHIM, AOUEKTI TypJie
JKY3€re achIpbUTYBI KaxkeT» [3].

Kino KaFuaachIHbIH JKaKTayIIbLIAPhl 3UsIH KEATIpy (aKkTICIH IIAPTTHIK HEMECE ACIUKTLIK MiHIACTTEME
TYBIHAAYBIHBIH aJIFBIIIAPTHI JCT OMITalIbl, SFHA KiHOJI KYKBIKKA KAHIIbl OPEKET YIIH FaHa OOPBIIIKOD, 3USH
KEJNTIPYII )KayanmKepIIiliKKe TapTEUTYBI KEPEK.

byn npaymap KazakcTaHIBIK a3aMaTThIK KYKBIK FHUIBIMBIHIA Ja TalKbIFa TYCTi. PecrmyOnumkanarbl
HapBIKTHIK KaThIHACTApJbIH JaMyblHa opaii Ka3zakcTaHHBIH a3aMaTThIK KYKBIK CalachblHIa a3aMaTThIK-
KYKBIKTBIK KaTbIHACTapFa 3USH KENTipy KaFuJachlHA YIKCH MOH Oepy KaKeTTUIIriHe OailylaHBICTBI CYpaKTap
XKWl TyblHAaH Oactanel. Bynm OaFbITTBI JKaKTayNIBUIAPJBIH TYXKBIPHIMJIAMAchl OOWBIHINA, a3aMaTThIK-
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KYKBIKTBIK >KayalKepLIUTIKTeTi eH 0acThl Hopce — oJ1 Oy3bUIFaH KYKBIKTHI KaJIbIHA KeNTipy, OHbIH HeTi3ri
¢$yHKIISICHI — 0acka KYKBIK cajlaJlapblHAaFbIIail jkKazajay eMec, KelIreH IIBIFBIHHBIH OPHBIH TOJTHIPY.
CoHbIMEH KaTap KYKBIK OY3YIIBIHBIH >KacajdFaH ©3iHIH KYKBIK OY3YIIBUIBIFBIHA KATBHICTHI TICHXUKAIBIK
KO3Kapachl CIIKiMAI allaHJaTaybl Kepek, Oy >kepiae Oy3ymbUIBbIK (DakTiCiHIH ©31 JKOHE OHBIH KYKBIKKA
KaWIIBUTBIFBI MaHBI3IE OpbiHFa He Oomansl. O.I'.bacuuHiH maipiMaayberaiia, KP A3aMaTThIK KOJEKCIHIH
(AK) 359-6a0biHAa KOPCETUITEH «KiHO» YFBIMBIHBIH MIHE3-KVIBIKTHIK AaCIIeKTIiCI OpBIHAAyFa THICTI
MiHIETTEMEre KaThICThl OOpBIIIKOPABIH CYOBEKTHBTI KaThIHACHIH Obulail cumarTaigbl: «KyKbIK Oy3ymlibl
MiHeTTEeMEeHIH Oy3bUTybIHA 5K0J1 OepMENTIHACH OapIIbIK THICTI ic-1apanapasl Koiananoaas [4].

bizmin mikipimisine, a3zaMaTTBIK KYKBIKTA, ocipece MEeTUKTUIIK KYKBIKTHIK KaThIHACTapla «KiHO»
VFBIMBIHAH Y3UImi-kecinmi 6ac Tapryra Ooimaiinmbel. bi3 3WSH KENTIPYMIiHIH KiHOMI KayanmKepIIiiK
KaruJIacblH OCKITKEH 3aH IMIBIFAPYIIBIHBIH OarbIThIHA TOJBIFBIMEH Kocbuiamblz (AK 917-0.). 3apmantapasiyg
OPHBIH TONTBIPYFa KATHICTHI KiHOMIHIH MiHE3-KYJIBIK ACTHEKTICIHIH /e ©31HIH CYOBEKTHBTIK >KaKTaphl Oap,
ce0ebi, OipinmTiIeH, ©31HIH KYKBIKKA KalIIbl OPEKETiHIH CaaaaphlH KOpy MYMKIHIITI Oap jKoHe, eKiHIIiICH,
oJIapAbIH NIBIH ally MYMKiHAIri Oap.

Korapeiga aiiTbuIFaHAap a3aMaTTHIK KYKBIKTBIK KAaTBIHACTAPAAFHI «KIHO» YFBIMBIHA KATBICTBI CYpPaKTap
OoMBIHTIIA oMl Je Oiperel Ke3KapacThIH KOK ekeHAiriH monmenmeimai. O.A.KpacaBunkoBTHIH MiKipi OOHBIHIIA,
Oyl a3aMaTTBIK-KYKBIKTHIK ofeOuerTepAeri 3usH KenTipyaiH Yy TypiH (KiHOMiNIK, CyOBEKTHUBTI-
KE3/ICHCOKTHIK XKoHE 00 BEKTUBTI-KE3ICHCOKTHIK) HAKThI, allKbIH 0JIiN KepceTneyaiH HoTmkeci [1; 149].

biznin ke3kapackiMbI3 OoifbiHITa, 1889 K. Hemic FaibIMBI [ mpke alTKaH MBIHaJAal TYKBIpBIMIama
nypeic: «Erep 3umsaH KenTipymm KiHomi OonmMaca, koOipiieHyIIiHIH KiHoci ofmaH ma a3» [5]. bym mikipmi
M.K.CyneiimenoB Te Kojimaiinel: «Erep OypblHOapel CyOBEKTHBTIK JKayalKepIIUIiK KaFrugachl >KeKe
TYJIFaapIblH MYIIeTIepiH KOpFayFa apHaJiFalH 0oJica, Kasip ojapra Kapchl OpeKeT €Till TYp, al 00BEeKTHBTIK
JKayarKepIIlTiK KaFuIachl )KeKe TyJIFajiap bl )KOHEe OJIapABIH UTUTIKTEPiH KopFar Kyp» [6].

bi3nin oiibiMb3ma, ['mpkeHi cbiHail oThIpbN >kazraH M.A.JIOKpOBCKMHAIH TYKBIPBIMBI J1a aKbUIFa
KOHBIMITBL: «Kelene keie aThIll Ci3 ©31HI3MI Hamap ce3iHe 0acTajbIHbI3, TANLIN O0apa YKaThI, TYKCHHIH
TEepPE3ECiH CHIHABIPBIT KOWIBIHBIZ...». OCBIFAaH YKcac JKarmaliapaa Kaumald STHUKAIbIK TYCIHIK OOWBIHIIA
TYJIFaHBl iCTETe€H OpeKeTl YIIH >ka3rblpa anambi3? [MpkeHiH >xorapeiga aiiTkaH: «Erep 3usiH kenTipymi
KiHom OonMaca, >ka0ipiIeHyIIHIH KiHocI OJlaH Ja a3» JereH MiKipiMeH KaHaraTTaHbIl KOIoFa OoIMaiibl.
OcslI TYCiHIK OOHBIHINIA K€3 KEITEeH KOICHEH KYPTiHIIiHI «MeHiH KiHoM He?» JereH cyparbiHa «CeH, opuHe,
KiHOM emecciH, Oipak 3apam IIeTYIIHIH caFaH KaparaHIarbl KiHOCI OflaH Ja a3bIpak» JAeH jkayam Oepy
apKBUIBI TEHJEH KYKBIKTA JKayalKeplIilikke TapTa 6epyre 6onap exi [7].

Erep kimommep Oommaca, ofileTTi cypak TYBIHIAWIBI, MayabIH MOHI HE JKOHE IIBIHABIK Kahma? by
CYpaKTap/IbIH MarbIHACHIH IIBIHANBI TYCIHY YIIIH KapacThIPBUIBINT OTBHIPFAH KaFUIalapAblH opKaiChICHIHBIH
apTHIKIIBUIBIKTAPBl MEH KEMIIUTIKTEPiH aTall ©TeHiK.

3usH KeNnTipy KaFuIachiHBIH apTHIKIIBUIBIFEI — O KPeIUTOPABIH (KQOIpICHYLIIHIH) MYAIECiH
MaKCUMaJIIbl TYpAEC KaMTaMachl3 €TEeMi, all KeMIIiJIiri — oJ OYHBI KiHOCI3 TapamnThiH (OOPBIIMIKOPIBIH)
eceOiHeH Xkacaiipl. OHrIME MAPTTHIK JKayalKepIIUTK Typaiasl OOJFaHIa 3WSH KENTIpy KaFumachl Ce3Ci3
yitnecim Tabazmpl, ocipece KOCIMKEpNiK MiHAETTEMENep asChIHAA, OMTKEHI «KiHOCI3 JKayalKepHITIiK
KOCIIIKEPITIKKE TOH TOYCKENIUIIKKE CyHeHemi», ajl ACNHUKTUNK JKayamnKepIIUTiK YIIiH OJ THIMCi3 OoJaipl.
Ce0c0i MeNMKTUIIK MIHACTTEMENEpP a3aMaTThIK KYKBIKTBIK KaThIHACTAPABIH €pEKIIe Typi, OMTKeHI oiap
mIapTTaH eMec, Oip TYIFaHbIH €KiHII TYJIFaFa 3UsSH KeNTipy QakTiciHeH TybHAaiasl. OckiFaH OainaHbICTHI
JEMUKTIK MiHIETTEMETIEePAiH )KapHusa-KYKBIKTHIK KaThIHACTAPMEH OPTaK TYCTaphl KOIl, OUTKEeHI OHBIH TYBIHAAY
HeTi31 OONBITT JENMHUKT (KYKBIK OY3yIIBUIBIK) €CemnTeNei, Oy Karmaiaa ACIUKTIK (a3aMaTThIK-KYKBIKTHIK)
XKOHE Kapusl (KbUIMBICTHIK-KYKBIKTBIK JKOHE OKIMIITIK-KYKBIKTHIK) KYKBIKTHIK KaTbIHAcTap OipAel TybslHAal
Oepmetini. CoHOBIKTaH Ja KiHO KaFMAAChIHaH TOJBIFBIMEH Oac TapTy Aypbic 6onmMaraH Oomnap eni [8].

JIe MUK TUTIK-KYKBIKTBIK KATBIHACTAFBI KIHO KAFUIACHIHBIH apTHIKIIBUTBIFBI — OJ1 XKO0IpPICHTeH TapanThliH
FaHa MYJIKTIK MYAIEIEpiH KOpFaIl KoiMai, KiHoci KOK 3apan KeNTIPYyIIiHiH ¢ UTUTIKTePiH KOpFanapl. Al
KEeMIIUJTITiHEe KeJIeTiH 00JIcaK, oJ1 OyHBI xKo0ipiaeHyIi TapanThIH apKaCchIHAA JKY3€Te achIpabl.

JenukTimik MiHOETTEMENep Ke3iHAeri KIHOCI3 JKayamnKepIIIiKTiH IMapTTHIK >KayarKepIIiTiKTeH
alBIPMaITBUTGIFEI — OHBIH KOJMIAHBUTYy aschl Tap. KP A3amarTeIK KOJEKCiHIE KaifHap Ke3i Kayir-Karep
OonbIn TaObLIATHIH WIBIFBIH YIIiH JKayalnKepUIUTIKTEeH OacKa, alJblH aja Teprey, TaHy OpraHAapbl, COT MeH
MPOKypaTypaiaH KeJeTiH MIBIFBIH YIIiH jKayanKepiilik kepceTiareH (923-0.).

Kinoci3 KenTipifreH MBIFBH YIIIH )KayamKepIIiIiKTI KIMIe )KYKTEY Typajbl Jay bl eIy — KYKBIKTHIH
0acka cajajblK MHCTUTYTTapblHAA Aa KOJAAHBUIBIN XKYp. bipiHmigeH, Oyl — cakTaHAbIPY HWHCTHUTYTEHI,
COHBIH IIIiHAE KaWFBUIBI JKaFgalinaplaH caKTaHABIpY cekingi Typi. ExiHmnigeH, oieyMmerTik Kopray
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WHCTUTYTBI, OJI, eTep >ka0ipyieHyIi (KpeaUTop) KiHACI3 KENTIPIreH 3usiH HOTHKECIHIe MEMIIEKET TapalbiHaH
KaHmai ga Oip oJeyMeTTIiK >KSHUIIIK, KopJieM akIia HemMece 0acka Ja KOMEK KOPCETUICTIH a3aMaTTapablH
KaTeTOPHSIChIHA JKAaTaThIH 00Jica, OCHI MHCTUTYT ©3 JKYMBICHIHA Kipicemi. YIIIHIIIACH, KYKBIK OY3YIIBIIBIK
ApKBUIBI KETIPUITeH 3USHHBIH OPHBIH TOJNTHIPY YLIIH KYPBUIFaH 9p TYPAl MEMJIEKETTIK JKOHE MEMIICKETTIiK
emMec Kopaap. Tarbr Oip alTHII OTETIH JKAUT, dNIEMIIK KYKBIK KOJIaHY TOXKIpHOECiHAe MYHIAi HHCTUTYTTAp
©37ICPiH CaTBICTRIPMANTBI TYpPHE THIMII >KaFbIHAaH KOPCETTi. bipak IeMMKTIIIK KYKBIKTHIK KAaTBIHACTAFbHI
KoOipHeHywiHiH (KpeAUTOPAbIH) MYJIKTIK MYAJeNepiH KOpFay Kypajbl peTiHAae FajbIMIapMeH
aTaJIMaraHbIMCH, YIIIHIIICIH KOCTIaraH1a Oi3/1iH peciyOIMKaMbI3/1a OJIap IbIH OAPIIBIFBI JKYMBIC JKaCaHIbL.

JlenukTiik MiHAeTTeMeNep TaOuraThiHA Kapall epekiie OOJFaHBIMEH, OJIap a3aMaTThIK-KYKBIKTBIK
KaThIHACTapAbIH Oipi Oombim TabbuIansl. COHABIKTAH Ja ACTUKTUIIK MiHACTTEMEEPAeTi 3UsSH KEeITipYyITiHIH
KIHOCiHIH KBUIMBICTBIK KYKBIKTaFbl KOHE OKIMILILIIK KYKBIKTaFbl KIHOMEH OpTaK TYCTaphl KOIl Ael aTaTbiH
0oJicaK, IENMUKTITIK-KYKBIKTHIK KATBIHACTAFBl TapanTapAblH KiHOCI OCHl MIHACTTEMENICPHIH KYKBIKTHIK
TaOuFaThIHA Kapal KeHipeK KopiHic Tabaabl )KOHE ©31HE TOH EPEKIIEIIIKTepre ue 00JIabl.

Bipinmigen, mbicanbl, KpUIMBICTBIK KOJEKCTE€ KBUIMBICTHI capanay YIOiH, jKa3ajay IIapachlHBIH
HBICAHBIH TaHJay YIUiH KiHO TYpiHiH OpHBI epekile OoJica, a3aMaTThIK 3aHHaMaza 3USHHBIH TybIHIAy ce0eli
MEH OHBI ©TEyre THICTI IIBIFBIH KOJeMi 3USH KeNTipyln KiHociHe Toyelai Oommaiapl. bizmiH oWbIMBI3IIA,
MYHJaFrbl Oip epeKIIeNlik — MOpANbIIK 3USH YLIIH 6TeMaKhl TOJIey, SSFHU OCBIHIAl ©TeMaKbIHBIH KeJIeMiH
aHBIKTAaY KEe31H/Ee 3USMH KETIPYIi KiHOCIHIH TYPi €CKepinei.

Exinmmigen, azamarTelk 3aHHamara coiikec (KP AK 917-6. 2-T.), 3usH KENTIpyIli opHaibIM ©3iHIH
KIHOCI3/IITiH IaenAeMeniHIIe KiHaMi OOJBI ecenTeNemi.

YuriHmmiieH, a3aMaTThlK KYKBIKTarbl MIBIFBIHAB ©TE€Y MiHICTTEMEC )KOFapblia ailThIl O©TKEHICH, OHBI
KiHoci3 kenriprenairi yiri ae Tysiagaias (KP AK 931-6. 1-1.; 923-6. 1-1.; 922-6. 1-1.).

TepriHmIiAeH, >KEKEIETeH >Karmaiiapaa KeATIPUITeH 3USHIBI OTey MiHAETTeMeci TiKelIeH 3HsH
KENTIpyIIi KiHociHe OalIaHBICTBI eMeC, HOTIKECIHAE XK0ipJeHyIIire 3UsiH KeATipreH Oy3aKbIHbIH TOpPTiOiHe
KaTBICTBl KayanThl TYJIFAaHBIH TCUXUKAIBIK KAThIHACKIHA OalIaHBICTBI OOJambl. MEBICAlbl, KilIKEHTAl
Oayraymap HeMece COTICH OpeKeT KabileTci3 Mel TaHBUIFaH TYJIFAIapMeH KENTipUIreH 3UsH YIIiH KeTKUTIKTI
Typae Oana TopOMeciHe KOHIN aynapMaraH aTa-aHa HEMEce dPEKEeTKe KaOileTci3 TYJIFaHbIH >KYPiC-TYPBICHI
YIIiH Aypeic OaKpUIay Kypriz0ereH KOpraHIIbl KayanKepuIiTikTe 0oa bl

BbeciamrineH, KiHo AETUKTUTIK JKayalTKePIIUTIKTIH CyOBEKTHBTI 06JIiTi OOJIBINT CaHATFaHABIKTaH, O JKeKe
TYJIFajiapFa FaHa eMec, 3aH/Ibl TYIFallapFa Jia TOH KyObLIbIC.

ANTHIHIIBLIAH, JEMUKTUIIK KayanKepIIUTKTiH OeJiri peTiHAeri KiHoHiH Tarbl Oip epeKmeniri — o
3USH KEATIPYIIHIH KEATIPUITeH 3USHFAa KATBICTHl TICHXWKAIBIK KATBIHACBIH CHITATTAll KaHa KOWMai,
3apIanTRIH KEITyiHe OKEJII COKTRIPFaH ©31HIH JKYPIC-TYPHICHIHA KATBICTHI JKOOIPJICHYIIHIH 1€ TICHXUKATBIK
KaThIHACBIH cunarTaiigpl. COHBIMEH a3aMaTThIK 3aHHAMara COHKec, COHFBIHBIH KiHOCI MEH OHBIH TYpJIEpiHE
Keleciiep Toyenai OoNajbl: IIBIFBIHAL OTCY KAKCTTUTITIHIH 0ap-)KOKTHIFBI, OCBIHIAN HIBIFBIHHBIH KOJIeMi
(AzaMatThIK KOJeKCTiH 935-0. 1, 2-1.).

JKeTiHImimeH, MENMUKTUTIK MIHACTTEMENEPAET] «KiHO» YFBIMBI 3USH KEATIPYII MEH >KOOIpIeHYITIHIH
FaHa TICHXUKAIBIK KATBIHACHIH CHUMATTan KOHMai, MBICAJIbl, COHFBI Ka)XXCTTUIK JKarmaiiapelHa JCHiH
JKETKI3TreH YIIIHIII TYJIFaIapblH Ja MCUXUKAIBIK KATBIHACHIH CHTIATTAMIBI.

3aHHamManap KiHO KaTeTOPUSACHIHBIH TAOMFATHIH OpJaiibiM ecKepe OepMeli, COHIBIKTaH /1a CyOBEKTIre
(3ustH  KenTipylrire HeMece >KOOipleHyIIire) KaTBICTBI «KiHO» YFBIMBIH KoJIJaHy OipHelle MiHAETTi
TananTapMeH OaiaHbICTBl OoJagbpl: OOBEKTHMBTI jKarmainap (OpeKeTTiH KYKBIKKA KaHIIBUIBIFBI) JKOHE
cyOBeKTHBTI karmaimap (MbIicanbl, 14 »xacka »xeTy). HakTeipak aiiTcak, Oy A3aMaTThIK KOAEKCTiH 935-
0a0bIHa «KiHO» KAaTerOpHSCHl JKOHE KOOIpJCHyLIre KaThiCTBl OHBIH (opMaiapblH  OeNTijIelTiH
KaTeropusuIapasl KoJaHy Ke3iHAe KOpCeTireH.

JKanmer epekere ColKec «KiHO» IeTeHIMi3 — KYKBIKKA KapChl OpEKET KoHE OHBIH 3USHIIBI HOTHXKENIepi
VIIiH OCBHI OpPEKeTTI acaFaH TYJIFAaHBIH TICUXHMKAIBIK KaThiHachl. CoFaH CoHKeC, «KiHO» CYOBEKTHBTI
KaTeropusi peTiHe, OHBIH TYpJepi — «KacakaHa OMJIACTHIPY» KOHE «YJIKEH a0aiChI3IBIK» 3aH KYKBIK
OY3YIIBUIBIK JIET TaHBIFAH OPEKETTEePIl FaHA CHUITATTal anaabl. O3iHIH KYKBIKTaphl MEH MYIICICPIHIH 3USH
KeJyiHEe OKEeN COKTBIPFaH >KOOIPJICHYIIIHIH OpeKeTiH (OChIHAAl OpEeKEeTTEPMEH MEMJICKETTIK HeMece
KOFaMJBIK MYAJeNepre 3UsH KeJeTiH jKaFaiiap/ sl KocaraH1a) KYKbIKKa KaWIibl el caHayFa 0OoIManbl.

KobipneHymiHiH opeKeTi 3aHFa KaTBICTHI, 3aHMEH KOPFaJaThlH MYAEIepre KaTbICThl TEPiC MUFBUIBIHAH
eMec, KepiciHIe, OHBIH Ko3Kapachl OOHWBIHINA, i13TUTIKTI OONBIT KOPIHTICI KENTEHMIKTEH, TYBIHAANUTHIH op
TYpTi MOTUBTEpAiIH HOTWXKeci Ooimybl MyMKiH. Meicansl, emaenmeiitin CIIM], TyGepkyne3 Hemece
OHKOJIOTHSUIBIK aypyJapMeH ayblpaThlH afaM Y3aK YakbIT OOWFBI >kKaH a3a0blHaH apbUly YIUiH HeMece
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3UsH KenTipy cangapbiHaH TybIHOAWTBIH ...

TYBICKaHJIapbl MCH aKbIH aJaMJIapblH MaTePUAIBIK IIBIFBIHAAPAAH apPbUITY YIINH MMOE3bIH acThlHA TYCIiI
KaiTeic 60ampl. XKoOipieHyITHIH MYHIal KbUTBIFEI KOFAMMEH CBHIHAJIATBIH JKOHE aMOPaJTbli KbUIBIK OOJIBIIT
€CEeNTEeNTeHMCH, aTaliFaH OpPEeKeT YIIiH KaHmai aa Oip 3aHIbI jkKa3a ajblll Kally KOPKBIHBIIIEI Oap e THIABIM
canpiHyFa xarnaiinel. COHABIKTAH Aa, 013/1iH OWBIMBI3IIIA, XKOOIPJICHYIIIHIH 63 KYKBIKTAPhI MCH MYIICIIEpiHe
3HSIH KENITIpyre 9Kell COKTHIPFaH OPEKETiHE KATBICTHI MICUXUKANIBIK KATBIHACKIH «KiHO» KOHE OHBIH TYpJepi
KaTerOpUSICHIHA YKATKbI3yFa O0JIMAiIbI.

«KobipnenymriHiH KiHOCI»  KaTETOPWSCHIH KOJNJaHyFa OHBIH KYKBIK  OY3YIIBIIBIK — OpEKeTi
KaFJainapeiHaa, HaKThUIad alTcak, KaKETTI KOPFAaHBIC WICTIHEH achill KETy HEMece >KIOIpJCHYIIiHIH
KYKBIKKAa KapChl OpPEKETTEPiHIH apKachbIHAa TYBIHIAFaH COHFBI KAXXETTUTK JKaFMaibIHIA IIBIFBIH KENTIpy
Ke3iHge xoi Oepineni. KaxeTTi KOpFaHbBIC IMIETiHEH achIl KETYMIUTIK KE31HAET1 CUAKTHI, erep XKoO0ipiacHyIi
COHFBI KXKCTTUIIK JKaFIalbIH TyJpIpMaraH 0oJica, 3UsIH KeNTipylliMeH O0arachl TOMEHIpeK MyIaesepre, Oy
JKarmaima >KoOIpIICHYIIHIH MyAmeNepiHe 3WsH KENTipy apKbUIbl KYKBIKIICH KOPFaJaThIH KYHBI Oarajbl
WTUTIKTEp MEH MYIUICIIEP/Ii caKTay KaKETTUIIT /e TybIHaaMac ei.

Kino e3iHIH KYKBIKKa KaHIIBl OPEKeTI MEH OHBIH 3HSHJbI HOTHXKEIIEPIHE KATBICTBHI TYJIFAaHBIH
TICUXHUKAIIBIK KATBIHACHI PETiHIE JKEKE TYJIFaHbIH CaHANbl TYpAC jKacaraH ©HIMi OOJBII eCenTelNe/i.
B.A.TapxoB Oputaii genm nmypeic xazanel: «KiHO HaKTBI Karmanmapra OaiIaHBICTBI TYJIFAHBIH CaHAJBI
yKacaraH OPEKeTI JIeN eCEeNTEeHTIH O0JIcaK, OpeKeTKe KAaOUIeTCi3 TyJIFanapablH KiHOCI Typallbl €3 KO3Fay/IbIH
KaxeTi Ae koK. KimkeHnrail Oananmap ka0ipieHynIi peTiHAe Oe, )KayanTel TYIFa peTiHge ne KiHomi Oomna
anMaitae [9)]. OkiHimKe opail, MyHIal TYKBIpEIMIaMa 3aHIa KOPCETIIMEK TYPMaK, COTTBIK Toxipubere ae
Kepi ocepin Turizeni. Meicansl, Kazakcran Pecryonukacer JKoraper COTBIHBIH A3aMaTTHIK icTep OOMBIHIIA
ankacelHbIH KaynbicbiHma xoOipieHymni jkac Oanara KaTbICTBl <OKOOIpIEHYIIIHIH KiHOMl iC-9peKeTiy,
«OKOOIPIICHYIITIHIH YIKSH a0alChI3ABIFBDY CHSIKTHI KATETOPHSIIAp KOJITaHBUTFaH.

Komnerus JI-upiH marbiMbl Herizinae K-maH MaTepraiibiK jKOHE MOPAIBJIK MIBIFBIHIBI 6Ty TYpPabl
a3aMaTTBIK ic OOWBIHIIA AJIMAThl KaJlaCBIHBIH TYPKCIO aymaHIBIK COTBIHBIH IICHIIMIH JXKOHE AJMAaThl
KaJIAIBIK COTHIHBIH a3aMaTThIK icTep OOMBIHINA alKACHIHBIH YHFApBIMAAPBIHBIH JQNIENI TYPAC KYIIiH
JKOMIBI. O31HIH menrimMin AJka OblIail qen TYCIHAIpei: aIbHFR €Ki COT KapayblHaa 0acka skarnaiimapMeH
Koca KO3FaJbIC KayilTiliriHe Ke3 jKeTKi30ei KaThlll aBTOOYCTaH >KYTipil TYCil, aBTOMOOWIBIIH acThHIAA
KaJblll, MYTEACKTIK ajfaH OanaHelH ic-opekeTi eckepiimereH. CoHbIMEH Katap JI-HBIH Oyl KBUIBIFBIH,
KOJUICTHS aHBIKTaFaHIal, KiHOMI JIET ecenTeyre 0oaMaianl, ceb6ebi o1 ©31HIH 3USH KENTIPYII dpeKeTi YIIiH
JKayarKepIIiIik cyObekTici OoyaThIHIal jxacka skernereH (14 sxac). Erep TinTi sko0ipieHYIIIHIH KiHACI
Typaibl Co3 KO3FaIFaHHBIH ©31HJIe, KOFAaMJIBIK KOJIKTiI KOJJIaHy Ke3iHJerl KOHE JKOJIBIH Keleci OeTiHe oTy
Ke3iHJIeT1 KayilCi3miK epeKeNepiHiH caKTaimy TOpTiOiH YHpeTIeTeH aTa-aHaHBIH KIHOCI Typajbl aWTHLTY
Kepek.

Oiinay (yHKOMACH iC-OpPEKETTIH MaKCaThlH KYpyJdaH TYpaibl, ©3iHiH iC-opeKeTTepiH ajIblH ana O
KY31H/Ie KYPaCTBIPY, OJIAP.IbIH HOTHXKECIH aJIJIbIH aia OiTy apKbUIBI a/1aM 3 KbI3METIH JKOHE JKYPiC-TYPBICHIH
caHaipl Typae perrei amanwl. OcbFan coiikec KP AszamaTTeiK KomekciHiH 935-0a0biHAa KONIaHBUIFaH
«KiHO» KYKBIKTBIK KATCTOPHACHIHBIH €peXenepi TEK CaHallbl iC-OpeKeT CYOBEKTiIepiHe, SFHU 3aHU
KayalKepIIiTiK aja ajlaTelH cyObekTinepre (eci aypsic, 14 kacka TonFaH TyJFanap), Tapaiansl. CoOHpIMEH
Oipre e3iHIH KeKe KYKBIKTapbl MEH MYICIICPiHe 3UsIH KeITyiHe oKeTl COKTBIPFaH K01 pIICHYIIIHIH 1C-0peKeTi
MMITYJIbCUBTI TYPZETi, aKbUIFa caif €MeC, CaHachl3 )KacalFaH, KAKCETTUNIKTED MEH AMOIMSIFa CYHEHTEH ic-
opekeT 00Tybl MYMKiH.

AKBUIFa KOHBIMCHI3 iC-0peKeT — aifHanaja OOJIBIN JKaTKaH OKHFallapra Jyphic Oara Oepe aJMalThIH,
ColKecCiHIIe ©3iHIH MiHE3-KYJIKbIHA OaCIIBUIBIK JKacall alIMaWTHIH YKOHE COHBIH HOTIDKENIEpl YIIH ©3-03iHe
ecern Oepe ajIMaWTBIH TyJFajgapra ToH Oonaapl. MyHBIH ceOentepi Kem, onap OOBEKTHBTI HeMece
CyOBEKTHBTI cHTIATTa OOJAIbI.

Biznin ofpIMEI3IIA, ©31HIH iC-OpeKeTTepiH OaCIIBUIRIKKA Ty KaOlJeTTUIITIH XKOFANTaThIHAAN alaMHBIH
NMCUXO(GU3UONIOTUSIBIK KYHre TYCyiHIH OOBEKTHBTI ce0e0i — KeHeTTeH OOJIaThIH JKarjaijgap MeEH
e3repicTepAeH Kellil MIBIFATHIH AKCTpeMalibl KezeHaep. bipak Oapibik asamaTtrap Oenriii Oip Kypic-TypbIC
epekeciH, TeXHHUKA KAYITICI3iTiH caKTayFa MIHACTTI. AJlaiiia >KOFaphlaa ailThIT OTKeH KaFaanaap axaMHBIH
caHachl MEH MIiHE3-KYJIKbIHA 9cep €TeTiH Kypaeai apgeKToreHai KO3IAbIPFhIIITAp OOJIFaHABIKTAH, MYHIak
COTTEp/IC aJlaMHaH CaHaJIbl OPEKETTEep/Ii Tanam eTy MyMKiH emec. COHIBIKTaH Jla MyHAal karjaiiia amam
WHCTUHKTHBTI TypJie OOJIATBIH Kayil-KaTep/IeH KalllyFa THIPBICHII, OHBIH ©3iHE 3UsSH KENCTiH/eH KaHmal 1a
Oip ic-opekeTke ko OepreH 0oiica, Ol OpPEKET MIBIHBIMEH Ji¢ OUTMECTIKTCH jKacallFaH i1C-OpeKeT OOJIBITT
TaHBLTYHI KEPEK.
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CyObexkTuBTI cMnarThiH (akTopiapsl (cebenTepi) OONBIN HOTHXKECIHAE a3aMaT 63 OpeKeTTepl YIiH
Kayarnm Oepe alMalTBIH KoHE oJjlapFa OacIIBUIBIK JKacall amMaWThIH JKaFgaiiap jkaTambl: CO3BLIMAIBI
MCUXUKAIBIK aypy, YaKbITIIa TCUXUKAIBIK aybITKYIIBUIBIK, aKbUI-eCTIH KeMiri Hemece Oacka Ja
MICUXUKAIBIK aypy Typiepi. OmaH 0acka, caHallbl iC-OpEKETKE MKATIMAaWThIH CceOenTep pPeTiHae cTpece,
maMajzaH Thic JXyney, (pycTpamust skoHe T.0. TaHbUTaABl. bys aranraH >kargainapablH — OapIibIFbl
AKCTPEMAIIBI CUTYAIUsIIapIbl FAHA OPBIH aJNajbl, ONMApAbIH OPKAWCBICH keke apdeKToreHai KO3bIPFhIII
0o0J1a anabl XoHE aJaMIIbl KayirCi3/iK Tajlal eTeTiH aIeKBaTThl SPEKETTi TaHAay KaOiJIeTiHeH alibIpaibl.

TysFaHbIH aKbUIFa KOHBIMCBHI3 OpEKETTEPiHiH MOTHBI OapiblK Ke3le TYCiHIKTI Ooma Oepmeiini, omap
aJaMHBIH KOKETTUIITI, KYMapJIbIFbl, THITHOTHUKAJIBIK CEHOIPY, PpyCTpalMoHILIK JkaFrgail Hemece T.0. OOIybI
MYMKiH. Bi3miH KaFmalbIMBI3Ta KYMAapiblK IEM aJaMHBIH HeTe KyMap €KCHJITi, OHBIH MaKcaTTaphl JKOHE
HEHi KQTaWTHIH/IBIFBI ©31HE TYCIHIKCI3 OONATHIH XKETKUTIKCI3 TYPACTI CAaHACKI3 KAKETTUTIKTI alTaMbI3.

I'mmHOTHKANBIK CEHAIPY Y3aK YaKbIT OOMBI aKblIFa KOHBIMCHI3 KYHe OOIybl MYMKIiH, O1paK oyap «KOK
XKepAeH» KYpacThIPbIIFaH XKacaHIbl cuiaTTa 00Jabl.

OpycTpanus HOTHXKECIHAEC aJaMHBIH MOTHUBALMACBIH TOJBIFBIMEH ©3TEpICKe  VIIBIpaTaThIHIAN
Karjainap TyelHIAHAbl. DpycTpalsulblK KarJaiIblH KepiHiC Taly IEHreWi op Typil cuTyarusuiapiaa
amamapl ©31HIH WTUIIKTEpi MEH MYAIEIEpiHe 3WSH KEeNTIpyre amapaThlHAal KYmTi (akTop peTiHae ocep
eTeqi.

Ocpnaiiima >xofapblia alTBUIFaHIAPIbl KOPBITHIHABUIAHTEIH OOJICAK, ©3iHIH JKEKe MYIJeiepi MEH
WTUTIKTEpiHE 3USH KEATIPreH JKOOIpICHYIIIHIH iC-opeKeTi caHabl TYpAe eMec, OUIMECTIKTeH e JKacaybl
MYMKiH.

KP A3zamarThik KonekCiHIH 935-0a0bIHIAa KOPCETUITeH KOOIpPICHYIIIHIH «KIHOC», «KacakaHa
OWJIACTBIPY» KOHE «YJIKCH a0alChI3NIBIK» CHSKTBI KYKBIKTBIK KaTerOpHsIIapAbl KOJJIAaHy — OChl HOpMaJiap
opeKeT MmeHOEpiHIe KaMTBUIATHIH aJaMaap TOOBIHBIH CAHBIH €I0yip a3zaltambl. A OV 63 Ke3eTiHIE,
OCBIHJAa 3USHIBI HOTIXKeNepre Oac OonFaH XoOipJCHYLIIHIH MYMIKTIK KUBIHIBIKTApBIH OFaH Toyesci3
XKarjainapra OalIaHBICTHl IIBIFBIHHBIH aJJBIH aja ajiMaraH KiHOCI KOK 3HMsSH KeNTipyILIire »XyKTeHmi.
MyHzaail mentiM 3aH{ KayanKepHIiIiKTiH HeTi3ri 0acramachkl OOJBINT TaOBUIATHIH OMIICTTUTIK KaFUaachiHa
KaMIIbl KeJIEIl.

Kino — KyKBbIKKa KaHIllbl opeKeTTep/iH OenTiciHiH Oipi, OHChI3 KYKBIK OY3YIIBUIBIK Ta OOJIMaibl.
Anatiga >ko0ipJeHYITIHIH 63 OpeKETIH 3USHIBLI JICT €CENTEyl JKOHE OCBIHIAN 3WsH KENTIPreHi VIMiH OHBI
JKayanThl JeN TaHy JKeTKiTikci3. On YIIiH KoOipJIeHYIIHIH TCUXUKAIBIK KaThIHACKI OHBIH iC-OpeKeTTepi
apKBUIBI KOpiHic TaOybl KAKET (SpeKeT HeMece OpeKeTCi3miK). bi3niH oibIMBI3IIA, KYKBIKKA KAPCHl SPEKETTIH
OpHBIH KiHO aybICTBIpa anMaiapl, cebebdi omap op Typii KYKBIKTHIK Karteropustiap. I[1.C.Jlarens
«OKQOIpJICHYIIHIH KIHOCI» TEPMHUHIHIH HAaKThl €MEC CKEHIrH aiTa Keje, OyJI TePMUHMEH KOIpaeHYII
OpeKeTiHIH CyOBbEeKTUBTIK JKarbl FaHa €MeC, SPEKETTIH TYTac 31 TYCIHAIpiIeAl» Aen KaTe Ka3bUIFaHIbIFbIH
manenermi [10].

3aHu KayanmKepIIiJIiK HeTi31 OONBIT KYKBIK OY3YIIBUIBIKTE KYPAUTRIH CyOBEKTHBTIK JKOHE O0BEKTHUBTIK
dJIEMEHTTEpl 0ap OpeKeT caHamambl. «3aH, OPEKET, JKayamKepmIulik — Oip-OipiMEH THIFBI3 OaiIaHBICTHI
yFeIMAAp. By yIITIKTIH OpTanmbeirbl OOJNBIN aJaMHBIH opekeTi ecenreneni. OChl jkepAe FaHa OPEKETTiH
MOTHBTEPI MEH JKEKEe TYJIFAaHBIH HAKThl MYIIeiepi KepiHic Tabaasl; 071 KYKBIKTHIK HOpMajJapMEH peTTeNe i
JKOHE OJI 3aH HETI3iHJe XKaFrbIMIIbl HeMece >KarbIMChI3 Oara ajanbl. OcbIFaH CyHeHe OTBHIPHIN, aJaMHBIH 63
opeKeTTepi YIIIiH XKayanKepuIitik naiaa oonaae, — nen B.H.KynpsiBiies msiHaiier atan eTkeH [11].

AWTKaHJapJaH IIBIFATBIH KOPBITBIHIBI, 631 KENTIPreH IIBIFBIHIL 6TEy HEMECe OHBIH KOJIEMiH a3alTy
JKarmaiapbelHa KATBICTBI JKOOIPIICHYIIN OpEKETIHIH OOBEKTHUBTIK KOHE CYOBEKTHUBTIK OCNTIJICPiH aHBIKTAY
Herizinge KP AsamarTeik KoaekciHiH 935-0a0blHIa KepCeTUIreH <oKoOIpIICHYIIIHIH OpEeKeTi» TEepPMUHIH
KOJIIaHFaH JYPHIC.

3agHamana Oipkarap JEHreiie aTaJFaH MOCENCHI IIEIIyre THIPBICY JKOmapel kepcerinreH. CoraH
nonen periage KP KemMBICTBIK ic-xkyprizy koaekciHiH 40-6a0b1 4-Tapmarbiaaa Obiiail skassurrad: «Erep
TaHy, aJIJIbIH aJla TEPrey JKOHE COTTHIK Kapay Ke3iHJe TYIFa epiKTi TypJe IIBIHIBIKTEIH allbUTybIHA KEACPTi
KEJTipy apKbUIbI OChI 3MSIHHBIH KellyiHe YJIKEH yiec KOcKaH 0Oolica, 3aHChI3 ycTay, Kamay, Yi KaMayblHJa
ycTay, Jlaya3bIMbIHAH YaKbITIIA ajlacTaTy, MaMaHJaH bIPBUIFaH apHalibl METUIIMHAIBIK MEKEMeTre KaTKbI3y,
KA3FBIPY, MEAUIIMHAIBIK CHITATTaFbl MOKOYpIey HIapaniapblH KOJJAAHY apKbUIbl TYJIFaFa KENTIPUITeH 3USH
eTeNyre Jkarnaiapl. by skarmaiina sko0ipieHyIIiHIH 63 OpeKeTiHE KaThICThI MICUXUKANIBIK KATHIHACKI €MEC,
OFaH KEJITIPUIreH 3USH/IBI 6TEyTe ©31HIH KBIIBIFBI (€PIKTI TYPIET1 631HE KaIFaH KiHO Tary) KeIepri KenTipei.

KP A3zamarteik kojaekciniH 928-0a0brHnma, 930-0a0ObIHBIH 1-TapMarbIHBIH 2-06JiMiHAEC HAKTHI Oip
XKarjainapna opekeTke Kabinerci3 HeMmece ©3 9opeKeTi apKpUIbl 3HMsSH KeNreHIH TyciHyre KaOimerci3

160 BecTHuk KaparaHauHckoro yHvusepcuTeTa



3UsH KenTipy cangapbiHaH TybIHOAWTBIH ...

TYJIFajap/abl Aa MYJIIKTIK JKayalKepHIJlikke TapTyFa ko Oepeni. ColikeciHIe, o fa >ka0ipaeHymni peTinae
©31HIH KBIIBIFBI HOTIDKECIHE KEITCH MYJIIKTIK MIBIFRIHIAP YIITiH JKayanThUIBIKTa O0IaIbl.

Ochburaiiia, xo0ipJeHYIIIHIH ©31HIH OpeKeTi HeMece OPEKETCI3MITiHIH HOTMKECIHIEC KEITeH IIBIFBIH
YIUiH ’KayanThsl TYJIFaHbl aHBIKTAY OapbIChIHAA (3MSH KENTipyIli HeMece XoOipJeHYIi) COHFBICHIHBIH ©3
OpeKeTiHe KATBICTHI TICUXMKAIBIK KaThIHACKI eMec, opOip HAKTHI JKaFdaiiga MYIIKTIK >KayalmKepIIUTiKTIH
KiMIre >KoHE KaHAail KeJieMIe S>KYKTCICTIHIH 3WSH KeNTIPYIIiHIH KIHOJIUTK HeMece KIiHOCI3miK apa
KaTbIHACHIH/IA aHBIKTAHTHIH OHBIH IICUXHUKAJIBIK KbI3METIHIH CHIPTKBI KOPIHICTEPI OOTYHI KEPEK.

JKorapsigarsutap il KOPBITEIHABUIAN Kelie, O13/1iH TOMIIBUIAYBIMBI3IIA, KIIMBICTHIK HEMECE OKIMIIIIIIK
KYKBIKTaFbl, COHJAi-aK INapTTHIK KYKBIKTAFbl KIHOHIH KYPBUIBIMBIH JICTUKTUIK KYKBIKTHIK KAaThIHACKA
aybBICTRIpA CayFa Ko OepinmMeiimi. JIeMUKTUNK KYKBIKTBIK KaTBIHACTAFBl «KiHO» YFBIMBI €pPEKITic MOHTE HE,
OJ1 MYJIKTIK IIBIFBIHAAP JKYKTENETiH TYJIFaHbl JIOJI aHBIKTAyFa, QJCYMETTIK OIUIETTUIIKKE KOJI JKETKi3yre
MYMKIHIIK Oepei.
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I'.0.Cepum

BuHa npuyMHHUTe/IS1 Bpea U MOTepleBIIero B 00s13aTe/1bCTBAX,
BO3HUKAKIIHUX BCJIEICTBHE MPUYUHEHNUS Bpeia

B craThe paccMaTpuBalOTCs pazaMuus MEXKIY OCHOBHBIMH KOHIETIIMSAMH MPUHIUIA PUINHEHHS U IPHHIIM-
1a BUHBI, KOTOPBIE JIEXKAT B OCHOBE NPUBJICUEHNUS K TPa’kAaHCKO-TIPABOBOM OTBETCTBEHHOCTH, UX MPEHMYIIle-
cTBa 1 HepocTaTky. [IpoaHann3upoBaHbl pa3TUYHbIE MHEHHUS, CYLIECTBYIOIINE B HAyKe IPa)KJaHCKOTO TpaBa
B OTHOIICHUY TTOHATHS «BHHBI» B 00513aTENILCTBAX, BO3HUKAIONINX BCIEICTBHE MPUYUHEHNs Bpeaa. Ilomuep-
KHMBAeTCA BaXKHOE 3HA4YCHUE IIPHUHIMIA BUHOBHOM OTBETCTBEHHOCTH. Ha 3TOM OCHOBaHUM aBTOp NpHILEN K
BEIBOJIY, UYTO BUHA B JISIMKTHBIX IIPABOOTHOMICHHSX, HCXOS U3 IIPAaBOBOU IIPHPOJBI 3THX 00sS3aTENBCTB, IIPO-
SIBJIIETCS] HAMHOTO IIIMPE M IMEET CBOU cneluduieckne 0ocoOeHHOCTH.

G.0.Serim

The fault of trespasser and injured person in tort liabilities

In this article considered problems of fault of the causer of harm according to obligations owing to infliction
of harm. Authors of research defined concepts of fault in civil law, its forms, made the analysis objective and
subjective parts. The main purpose of research consists in designation of new approaches to formation and
establishment of fault as conditions of a civil responsibility, and also clarification of value of this
phenomenon in the scheme of conditions of civil responsibility. The designated purposes will allow to resolve
the significant issues of theoretical character concerning fault and have to find the corresponding application
in jurisprudence.
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IIpo61eMBbI MPABOBOI0 roCyIaPCTBA B MOCTCOBETCKOI
OPUINYECKOIi HAyKe: HEKOTOPbIE aCeKThI

B crarpe mokazaHbl HEKOTOPBIE 0COOCHHOCTH (HOPMHPOBAHHS M PA3BUTHS IOJUTHKO-IPABOBBIX MEICICH O
MIPaBOBOM TOCYJIapCTBe. B 4acTHOCTH, aBTOP paccMaTpHBacT WACH HEKOTOPHIX BHIHBIX (HHIOCOPOB aHTHY-
HOCTH, a TaKXKe MpeJCTaBUTeNeH Ka3aXxCTaHCKOM U PYCCKOM MOJIMTUKO-TIPaBOBOM MbIciu koHIa XIX — Hava-
na XXI B., BHECIINX ONpeJesieHHbIN BKJIa] B pa3BUTHE TEOPUHU IPABOBOI'O TOCYJapCTBA Ha IMOCTCOBETCKOM
MPOCTPAHCTBE. ABTOP OTMEYAET, YTO NMPABOBOE TOCYJAPCTBO BKIIIOYAET B Ce0sl BECh KOMILJIEKC HHCTUTYTOB,
CBSI3aHHBIX ¢ BoIIomeHrneM B OCHOBHOM 3aKOHE TOCyIapCTBa CUCTEMBI BBICIIMX IIPABOBBIX LIEHHOCTEH, Mpu-
3HaHME U o0ecleueHre MpaB U cBOOO] YeNOBeKa, 3aKPEIIEHHE OCHOB JIEMOKPATHYECKON OpraHM3alliy CHC-
TE€MBI BJIACTH U COIUATIBLHOTO COTJIACHS.

Knrouesvie cnoga: mpaBoBOE TOCYIApCTBO, TPaXKIAHCKOE OOMIECTBO, JEMOKpatus, KoHCTHUTyIHs, mpaBa H
CBOOOJIBI YENOBEKa, TPABOBHIC ICHHOCTH, UJICH O IIPAaBOBOM T'OCYIAPCTBE.

[IpaBo u rocynapcTBO TECHO CBsI3aHBI MeXIy coOoi. ['ocynapcTBo mpuMeHsieT mpaBo BO Bcex chepax
CBOCH KaXIOJTHEBHOW JEATEIBHOCTH. B CBOIO ouepeib, HOPMBI MpaBa CAHKIIMOHUPYIOTCS TOCYAapCTBOM.
Uro kacaercsi MpaBOBOTO TOCYAApCTBa, TO 3TO OCOOCHHBIA TUI B3aUMOOTHOIICHUI TOCyJapcTBa U IMpaBa.
UroObI JTydIlle OCMBICIHTH 3HAYCHUE TIOHSTHUS «IPABOBOE TOCYJIAPCTBO», MOXKHO OOpAaTUThCS K UCTOKAM,
MEPBONPHYNHAM BOSHUKHOBEHUS TAHHOTO (heHOMEHa.

O npasosom cocydapcmee u e20 NPUHYUNAX 6 puiocopuu opesHocmu

IlepBBIie MONMUTHUKO-TIPABOBBIE MBICTH O TPABOBOM TOCYAapCTBE KaK O TOCYAapCTBEHHOM yCTPOWCTBE,
OCYILECTBISIONIEM ACSITEIbHOCTh HA OCHOBE HOPM IpaBa, CTaIM MOSBIATHCA elie B JpeBHem mupe. Cyiile-
CTBEHHOE BIIUSTHUE Ha PA3BUTHE TEOPETUUCCKUX MPEICTABICHUHN U MPAKTUKU (DOPMUPOBAHUS 3a4aTKOB Ipa-
BOBOI TOCYZapCTBEHHOCTH OBUIH OKa3aHbBI MMOCPEICTBOM MOJIUTHKO-TIPABOBBIX MBICTIEH M MHCTUTYTOB [[peB-
Hedt ['perun 1 Puma. MBICITb 0 BaKHOCTH 00BEIMHEHHS CHIIbI M IIpaBa B A(UHCKOM rOCYyIapCTBE BbICKa3bl-
Ball ApeBHerpeueckuii apxoHT COJIOH, KOTOPBIH SBISUICS OAHUM U3 CEMU BUIHBIX TPEUECKUX MYAPEIIOB.

OcHOBHOE HamnpaBjicHHE TOMCKa Takux (uiaocodop aHTHuHOCTH, Kak Cokpar, [lnatoH, JlemMokpwur,
ApHCTOTEINb U IPYTHE CBA3aHO C YCTPEMIICHHEM K OoJiee CIIpaBeNTUBBIM M COBEPIICHHBIM (OopMaM 00IIecT-
BEHHOM >KU3HU. J[pEeBHHUE MBICIUTENN MOCIEAOBATEILHO OTCTAaUBAIU HUJIEU O TOM, YTO FOCYAapCTBEHHOCThH
BOOOIIIE CYIIECTBYET JIWIIb TaM, TJe MPaBsAT CIpaBeyIuBbie 3aKOHBI. OHM MBITATNCh HAUTH TaKOE€ COOTHO-
[IEHHE MEXIy TOCYAapCTBEHHOHN BIIACTHIO M MPAaBOM, KOTOPOE OBl MPHUBENO K TAPMOHMYHOMY (PYHKIIMOHH-
POBaHHIO OOIIECTBA, T/Ie 3aKOH 00SA3aTeNIeH KaK JJIs JIF0JICH, TaK U JJIs TOCYJapCTRa.

«lo Apucrotento, — numet C.dD.Y napues, — mpasaa, CIpaBeaIUBOCTh BBIIIE 3aKOHA, KOTOPBIA €CTh
MIOTIFITKA TIPUMEHEHHS CIPAaBEIMBOCTH K OTAEIBHBIM ciiydasM. CrpaBesIMBOCTh YHHBEpCAbHA M HEU3-
MEHHO coBepiieHHa. [loaTomy HEe Hamo a0COMIOTU3NPOBATH MPUMEHEHNE 3aKOHA, HA000POT, KOra HeoOxo-
IMMO — CIIEAyeT o0pamarbcs K CHpPaBEUIMBOCTH BOOOINE, YCTpaHss HEYJAYHbBIC CITydau TPUOIKSHUS
K Hell B HecnpaBeIIUBbIX 3aKkoHax» [1; 9].

Hapsiny ¢ ApucroTenem, 0OJHUM U3 BUIHBIX (procodoB, pacCy AaBmINX 00 OCHOBaX MPaBOBOTO TOCY-
JapcTBa, ABJsieTcs ApeBHerpedeckuil mpicnutens Cokpat. A.Jl.AxambekoBa omuceiBaeT B3rsiael Cokpara
cnenyomuM odpazom: «CTOPOHHHUK IEMOKpaTuu rpedeckuil mpicautens Cokpat (436338 rr. mo H.3.) 00-
Cy’KIaJI BOIIPOC O COOTHOIIEHUH KOJIMYECTBA M Ka4eCTBA 3aKOHOB C MX COOJIIOJICHHEM M POJIHM B 3TOM HpaB-
CTBEHHBIX PETyIATOPOB M BocnuTaHus. OH MPUXOAWI K BBIBOIY, YTO COOJIOJCHHE 3aKOHOB 3aBUCUT HE OT
WX KOJIMYECTBA M COBEPIICHCTBA, a MPEKJIC BCErO OT BOCIIUTAHUS TpaxaaH. «...JloOpomeTens Bo3pacTaeT He
Ha OCHOBAaHMH 3aKOHOB, a ITyTEM €XETHEBHBIX YIPAKHEHHIA, — MUCA OH, — OOJBIIMHCTBO JIFOIeH BOCTIPH-
HUMAaET Te HPaBbl U 00bIYan, B KOTOPBIX KKl U3 HUX BOCIMTAH. MHOTOYHCICHHBIE U TOYHO COCTABJICH-
HBIC 3aKOHBI CITy>KAT MPU3HAKOM TUIOXOH OpraHHW3alliy TOpojAa; TOJBKO YTOOBI CTABUTH MPETPaIbl MPECTYII-
JICHUSIM, BBIHY>KJICH TOPO/] CO3/1aBaTh MHOTOUHCICHHBIC 3aKOHBI» [2; 33, 34].

OpnuH U3 ApeBHUX MOJXOAOB K OINPENEICHHUIO TOCYAapCTBa Yepe3 CBs3b €ro C MPaBOM MOXKHO HAWTH
B Tpyaax Llunepona. B tpyzne «O rocymapctBe» OH OTMETHII, YTO TocyaapcTBo (res publica) ecTh pe3ynbrar
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JeSITeNbHOCTH Hapoja KaK «COSAMHEHHsS MHOTHX JIFO/CH, CBA3aHHBIX MEXIY cO00# coriacueM B BOIPOCax
mpaBa M OOIMIHOCTBIO HHTEpecoB» [3; 197]. «UTo ecTh rocymapcTBo? UbHM JOCTOSHUEM OHO SIBIISICTCSI?) —
cupammBan L{unepon. W cam ke mpITalncs AaTh OTBET: JOCTOSTHHEM Hapoja, TOHUMAaeMbIM He Kak «Ioboe
COeMHEHHE JIIo/IeH, COOpaHHBIX BMECTE KaKHM OBl TO HH OBIJIO 00pa3om», a KaK «COSAMHEHHE MHOTHUX JIIO-
Ieil, CBA3aHHBIX BMECTE MEXAY COOOI0 COTJIACHEM B BOIIPOCAX IpaBa M OOIIHOCTHIO MHTEpECOBy». I ocynap-
CTBO, oTMeualn LluiepoH, ¢ TOYKM 3peHHs eT0 B3aUMOICHCTBUS C MTPABOM IMPOSBISAET ceOs Kak «oOmuil mpa-
BOMOPAIOK». UTO KacaeTcs mpaBa, TO OH €r0 OTOXKECTBIISUI C PasyMOM M CHpaBelIMBOCTHIO. Lniiepon Obu1
yOeXKIeHHBIM CTOPOHHHKOM €cTeCTBEHHOro npaBa. OH cuuTal, YTo MpaBa U CBOOOBI YEIOBEeKa HE yCTaHaB-
JMUBAIOTCS U HE JapyIOTCS KEM-TO U IO YbeMy OBl TO HH OBLIO BEJICHHUIO WITH JKEJIAaHWIO, a IPUHAAIE)KAT eMy
¢ poxxaenus. Mcrnonp3ys NOHATHE «HICTUHHOTO 3aKOHay, LIumepoH paccyxaan o HeM Kak O «pa3yMHOM TIO-
JIOKEHUH, COOTBETCTBYIOIIEE IPUPOJIE, PACIIPOCTPAHSIOLIEECs] Ha BCEX JIIOJCH, TIOCTOSIHHOE, BEYHOE, KOTO-
poe NpH3BIBACT K HCIIOJHEHUIO JIOJTa MPUKa3bIBasl; 3aIpenias, OT IMPECTYIUICHUS OTIyruBaert...» [4; 418].
LlenHpIM B myiaHe pa3BUTHS WICH, COCTABHBIIUX BIIOCIEICTBHH 0a3WC TEOPHUH MPABOBOTO TOCYAApPCTBA,
CIy’)KUT chopMynrpoBaHHBIN LlHIepoHOM NPUHIMII, COTJIACHO KOTOPOMY IO ACHCTBHE 3aKOHA JOJLKHBI
MoJNanaTh Bce», a HE TONBKO «M30paHHbIe TpaxkaaHey. LIeHHbIM sBiIsieTcs] CPOPMYyITUPOBAHHOE UM TIOJI0XKE-
HUE, COTJIACHO KOTOPOMY BCSKHU 3aKOH JOJDKEH «KO€ B UeM yOexaaTh, a He KO BCEMY NPUHYKIATh CHIION U
yrpozammu». Taxke Llunepon npussiBan k 60prOe 32 cBOOOLY M CIIPAaBEATUBOCTD, K «3aKOHOCOOOPAa3HOCTHY,
YeJI0BEKOIIO0MI0, TYMaHUCTHYECKOMY OTHOLICHHUIO TOCYIapCTBEHHOM BJIACTH KaK K CBOOOJHBIM IpakJaHaM,
TaK u K pabdam [5; 139].

B ecrectBenHO-11paBoBo# KoHIENMH CeHEeKH O0KECTBEHHBIH MO0 CBOEMY XapaKTepy «3aKOH CYIbOBD)
UTpaeT posib TOTO IpaBa, KOTOPOMY MOJYMHEHBI BCE YEIOBEUECKUE MPaBHiIa, B TOM YHCJIE FOCYyJapcTBO U
3akoHbl. EcTecTBeHHOE IpaBo CeHEKH 3/1eCh SBISICTCS W MPUPOTHBIM (HaKTOM, U HEOOXOJUMBIM HMIIEPATH-
BOM pasyma. Pa3ym, kak (akT u HOpMa IMPUPOFHOTO MOPSIKA, MPUCYTCTBYET U B YEIOBEUECKOM MHpPE Kak
9acTH MHPOBOTO Iiesioro. He mpoTuBOpeune 4enoBeuecKinX OTHOIEHUH 00KECTBEHHOMY Hayally OCHOBBIBA-
€Tcs Ha pa3yMe: YeIOBEUECKHH pa3yM SIBISICTCS 4acThio O0kecTBeHHOTo ayxa. Beck mup, mo muenuro Cene-
KH, — TOCYIapCTBO CO CBOMM IIPAaBOM, IPU3HAHUE KOTOPHIX — BEIlb HE0OXOoANMas 1 pa3yMHas. | paxknaHa-
MU 3TOTO TOCYAapCTBa ABJLSIIOTCS BCE JIIOAM, XOTST OHH 3TOTO MM HE XOTAT. Ecin ke ToBOpUTH 00 OTAENb-
HBIX TOCYIapPCTBEHHBIX 00Pa30BaHUAX, TO OHH MOSIBIISIOTCS CIYyYallHO U HE MPEACTABISIOT KaKOW-IMOO0 IeH-
HOCTH ISl BCETO YenoBedeckoro poja. OHM JUIIb 3HAYUMBI JIIsI OTPaHUYEHHOT0 Yncia Jojeil. PasymHocTh
Y TIOHUMaHHE «3aK0Ha CyIbOBD) (00KECTBEHHOTO AyXa, ECTECTBEHHOTO MpaBa) MPOSIBISIIOTCS B TOM, YTOOBI,
MPOTUBOJICHCTBYS CIYYaliHON MPUHAIICIKHOCTH K KaKOMY-TUOO «MaJlOMy TOCYAapCTBY», MPU3HATH BaXK-
HOCTBH BCEMUPHBIX 3aKOHOB U ClIeIoBaTh UM [6; 507].

OnHuM U3 SIPKUX MPEACTaBUTENICH MOIUTHKO-TIPpaBoBOM Mbiciau JpeBHero Bocroka Obu1 Kondyrmii.
CornacHo ¢unocopun Kondyuus, npaBo JOTKHO OCHOBBIBATHCS HAa HPABCTBEHHOCTH. MIMEHHO cCOBEpIIIeH-
CTBOBaHHME HPABCTBEHHOCTH CIYKUT B KadeCTBE JIydllIel JOPOTH K BHICOKOMY IMPaBOCO3HAHUIO, a 3HAYMT,
JOOPOBOJILHOMY COOIIIOJICHUIO JIFOJIbMH 3aKOHOJIaTeIbcTBA. KoH(M YUl cunuTaer, 4To eCiy 4elloBeK C JIETCT-
Ba BOCITUTHIBAETCS yBaXKaTh CONMAIbHBIE HOPMBI M 00BIYaH, TO HEOOXOAMMOCTh B TOCY/TapCTBEHHON OXpaHe
3aKOHOB OYJIeT cBelleHa K MUHUMYMY. «OCHOBHI TipaBa, 1o KoH]yIHro, JOKHBI YKPEIUIATHCS U 3allUIIaTh-
csl, TIPEXJIe BCEro, IyTeM YCBOCHHS JIOAbMH HPAaBCTBEHHBIX HOPM, pUTyala M 3THKETa W 00ecrednBaThCs
BCEH CHCTEMO CIIOKHMBITNXCS YCTOWIUBEIX U CIIPABEIIUBBIX OOIIECTBEHHBIX OTHOIICHM [7; 50].

[Toxoxwue MbIcu OBIIIM M Y APYTHX PUMCKHX CTOMKOB: Y DNHUKTEeTa — pada, OTIYLICHHOTO Ha BOJIIO, U
nMmneparopa — Mapka ABpennii AHTOHUHA.

OMNUKTET OTMeYal BaXHOCTH JIMYHOTO HPABCTBEHHOTO COBEPUICHCTBOBAHUS W IPHIICKHOTO HCITOIHE-
HUS TOW POJH, KOTOpas onpeaesieHa KaxaoMy ero cyas0oil. Ero ¢unocodus Beigensercs kpuTukon oorat-
CTBa M oCyXJeHHeM padctBa. OH cuuTal, 4To padCTBO SBIsIETCS OC3HPABCTBEHHBIM. «Hero He jkenaelb ce-
0e, He Kellail U APYyTruM, — ToyJall DMUKTET, — Tebe He HpaBUTCS OBITH paboM — He oOparai U Apyrux
B paOcTBO. Pa3 ThI HE MOXKEIIb OOOUTHCH 0€3 YCIyT paboB, THI, IPEXKIIE BCETO, caM pad, — KakK HE YKUBAIOT-
Csl IPYT C PYTroM TOOPOJETENh U MOPOK, TaK U cBOOOAa U paObcTBO» [8; 15].

Mapk ABpenuii pa3BHBa HJICIO «IIPEICTABICHUS O TOCYIapCTBE C PABHBIM JJISI BCEX 3aKOHOM, yIIpaB-
JIIEMOM COTJIACHO PaBEHCTBY M PaBHOIIPABHIO BCEX, M 1APCTBE, MPEBHIIIE BCETO YTSAIIEM CBOOOAY MOMAIaH-
HBIX» [6; 519]. B Tpyne «K camomy cebe» OH paccykaaeT, 4ToO B CHITy OOLIETO BCEM JIIOJISIM JyXOBHOTO Ha-
Yajia Bce Mbl — pa3yMHbIe cylecTBa. «Ecim 3To Tak, — paccyaail UMIIEpaTOP-CTOMK, — TO M pa3yM, Mo-
BEJIEBAIOIINIA, YTO JIE€TIaTh U YETO He JIeNaTh, TOXe OyAeT oOUINM; eclii TaK, TO ¥ 3aKOH OOIIHUi; eClIH Tak, TO
MbI rpaxaane. ClnenoBaTenbHO, Mbl IPUYACTHBI KAKOMY-HUOY/h TPaXKIaHCKOMY YCTPOMCTBY, 2 MUP MOI00CH
I'pamy. 60 xTO MoOr OBl yKa3aTh Ha Kakoe-HUOYAb Apyroe odliee yCTpOHCTBO, KOTOPOMY ObLT OBbI MpHUYac-
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TEH BeCh poJI uenoBeueckuit? Orcrona-to, u3 3Toro I'pana, U JyXOBHOE HAYAJIO B HAC, U pa3yMHOE, U 3aKOH»
[6; 520]. B.C.Hepcecsum numiet: «Jlyx memoro, monaran Mapk ABpenuii, TpeOyeT oOIeHHUS, HO HE XaOTH-
YECKOT0, a COOTBETCTBYIOIIETO CTPOWHOMY MOpSAKy Mupa. OTcCiofja BBITEKaeT M IIOBCEMECTHOE B MHpE
«IOTYUHCHHUE U COTMOMYMHEHHUE», a CPEAH JIojiel («Hauboyiee COBEPIICHHBIX CYINECTBY») — «EAHMHOMBIC-
JIHE», TOCTHKEHUIO Yero U CIIY)KUT cTonueckas ¢punocodus. HekoTopsie naen rpedeckux U pUMCKHUX CTOH-
KOB (B YaCTHOCTH, OTCTaMBaE€MbIil MU WHAMBHIyaJIU3M, a TaK)K€ €CTECTBEHHO-TIPABOBbIE MOJIOKEHHS) OKa-
3aJId BIUSIHUE Ha B3TJISABI PUMCKUX IOPUCTOBY [9; 88].

K umcny Hanboliee M3BECTHBIX IOPUCTOB IMEpPHOJa paHHEH uMmmepun npuHaiekanu [lanvnauan, [af,
[TaBen, Monectur u Ynermuad. [{urectsl KOcTrHMAaHA comepikaT MPOCTPaHHBIC BRIICPKKHA U3 HATMCAHHBIX
UMH COUMHEHUH.

[TonsTre mpaBa OPHUCTH MOHUMAH, TO00HO LlMIIepOHY, KaK CTOMYECKYIO HUACK MHPOBOTO, OOIIETO
3akoHa mpupoasl. CornacHo MHEHHUIO Llenpca, ¢ KOTOPBIM COTNAIIaloTCd MHOTHE PUMCKHE IOPHCTHI, MTPaBoO
— 3TO UCKYCCTBO I00pa W cupaBeamuBocTH (ars boni et aequi) [10; 83]. IlpaBocyaue, yTouHsn YibIuaH,
€CTh «TI03HaHUE 00KECTBEHHBIX M YEIIOBEUYCCKHX JIEN, HayKa O CIIPaBEIJIMBOM U HectpaBeamusom» [10; 17].

W3 u3n0%eHHOTO BBINIE CIIEAYET, YTO FOPUCTHI B TO BpPEeMsl TIOKAa HE pa3feiisuld MpaBO U HPABCTBEH-
HOCThb. [lomo6HO APyTUM TOCIeI0BaTENsIM CTOUIIN3MA, OHH NIPHHUMAJIH 332 UCTOYHHUK IIpaBa MUPOBOM Ooxe-
CTBEHHBIH pazyM.

B crpykrype npaBa PuMckoli uMIiepun FOpUCTHI ACTUIM TIPAaBO Ha JIBE YaCTH: MyOJMYHOE M YaCTHOE.
YacTHOe MMpaBo, B CBOKO O4Yepe/ib, COCTABIISLIM IPaBO HapoaoB (ius gentium) W mpaBo rpaxkaax (ius civile).
dunocodckoil OCHOBOH IMpaBa HAPOIOB OBLIIO €CTECTBEHHOE MpaBo (ius naturale) [11]. EcTtecTtBenHOE mIpaBo,
0 PacCYXJICHUSM PHUMCKHX IOPHCTOB, PACIPOCTPAHSICTCS KaK Ha JIFOJICH, TaK ¥ Ha )UBOTHBIX. K HeMy OTHO-
csaTcsl Opak, COo3/IaHue CEMbH, a TaK)Ke BOCIHTAaHUE JeTeil. B COOTBETCTBHM ¢ KOHIEMIMEH €CTECTBEHHOTO
MpaBa BCE POXKAAIOTCS CBOOOTHBIMUA. Ba)kKHO OTMETHTH, YTO MPABO HAPOAOB OBLIO alaNTHPOBAHO K MPAKTH-
Ke, o3ToMy (rutoco)CKre MPUHITUITEI €CTECTBEHHOIO TipaBa He Bceraa cobmromanuch [11]. K mpaBy Hapo-
JIOB OTHOCSITCS TIpaBUJIa, OMPEACIICHHBIC MUPOBBIM Pa3yMOM JUTs JIFOJIei. PUMIISTHE HCITONIB3YIOT TaKOE MPaBo
B CBOMX OTHOIICHHAX C COCEJHHMH TOCyIapCTBaMU M IOKOPEHHBIMH Hapoamu. [IpaBoM HapoJOB CUUTAIOT-
Csl BEJICHUE BOWHBI, paOCTBO, MEXIyHApOIHAs TOPTOBIs, OCHOBAHHE IAPCTB M JApyrue ompeneicHus. [[u-
BUJILHOE TIPaBO, WM MIPABO TPaXKJaH, PETyIUPYET OTHOIICHUS BO3HHUKAIONINE B CPEAC CBOOOIHBIX PUMIISH.
[luBriibHOE TIpaBO, KaK yKa3bIBall I all, sBIseTCS «COOCTBEHHBIM MPABOM TOCyIapcTBay. VICTOUHMKAMU TaH-
HOTO TIpaBa, 1o MHeHHo [lanwHnana, SBISIOTCS pemieHus IuiebeeB, 3aKOHBI, JEKPEThl MPUHIIENCa, MOCcTa-
HOBJICHUS CEHATa U «MHEHMS MypbIx» [12; 17].

ITo HamemMy MHEHHWIO, Takas KiacCU(HUKAIMI Ha TpaBa HAPOIOB M IMpaBa T'PaXk[aH, CyIIECTBOBABIIAs
B PUMCKOW IOPUCIIPYACHIINHN, UMENIa CBOEH LEIbI0 ONpaBaaHue paOCTBa, arpeCCUBHBIX BOWH, a Tak)Ke Hepa-
BEHCTBA IOKOPEHHBIX HAPOJIOB 110 OTHOIIEHUIO K PUMIISTHAM.,

C.®.YnapueB cuntaeT: «Heckoiapko MHOE OMpE/EIICHUE eCTECTBEHHOMY IpaBy jaaBai ropuct [lasen:
€CTECTBEHHOE MPaBO — TO, YTO BCETIA SBISETCS CIPABEIIUBEIM B J0OpsIM». PuMckuit ropuct ["ait k ecre-
CTBEHHOMY TpaBy OTHOCHJI YCTaHOBJICHHS «ECTECTBEHHOTO pa3yMmay, SBJSIOMIMECS OOIIUMH JJIs BCeX JIO-
neit. Takue X MUPOKUE MO CMBICTY TPAKTOBKH, BUIAMMO, JAaBaJU MOTCHIUAIBHO OOJBINNE BO3MOXKHOCTH
paccMaTpuBaTh €CTECTBEHHOE MTPaBO M KaK OCHOBY ACSITEILHOCTH TocymapcTBay [1; 9].

Takum 00pa3oM, MOKHO OTMETHTb, YTO HEJIOCTATOYHO O(OPMIICHHBIE MBICIH O TIPABOBOM IOCYIapCTBE
MOSIBUIIMCH YK€ B aHTHYHOM MUPE, @ TEOPETUIESCKOE PA3BUTHE KOHIEIIMY U JOKTPHHEI IIPABOBOTO TOCYyIap-
CTBa MPOUCXOIUIIO TPH MEepexoJie OT (eoaIn3Ma K KalMTAIU3MY U B MTOCIEAYIONTHH TEPHO/.

Hexomopuie uoeu o npasogom eocyoapcmee 8 pycckoti noIumuKo-npagosol MoiCau

A N.Pagumes, H.I'.Yepnsimesckuii, [1.U.Ilecrens, H.M.Mypasses, [I.M.I1ucapes, A.M.I'epuen u He-
KOTOPBIC IPYTUE MBICIUTENH SBISIOTCS OOHUMH U3 BUAHBIX MPEIACTABUTEICH PYCCKONW MOJUTUKO-IPAaBOBOM
MBICITH, B TPYZaX KOTOPBIX Pa3BUBAINCH UACH COOIIONECHNUS 3aKOHA U €ro 0053aTebHOCTH IS BCEX.

IOpucTel peoKTAOPhCKOTo Meproa co3nai (PyHIAMEHT POCCHICKOM JOKTPUHBI TPABOBOTO TOCY-
napcrBa. Wmu seasummcs [.O.Ilepmenesuyu, C.A.Kotmspesckuii, H.M.Kopkynos, C.A.Mypowmies,
[1.1.Hosropoaues, b.H.Undeprun u apyrue. boibIIMHCTBO W3 HUX SBIBSUIACH MPEACTABUTEISIMHU JIHOCpaTh-
HO# MbICTH. CTOPOHHUKH JIMOEpaIbHON MBICTH Poccuu Bo BTOpoii mojioBuHE XIX B. CTpeMIUIHCH TIpeodpa-
30BaTh PoccuiicKkyro IMIIEpHIO Ha JaJl EBPONEHCKOrO Pa3BUTHSL.

[IpaBa u cBOOOABI TMYHOCTH, MOJTUTUYCCKUN TTIOPAIN3M, CBETCKast opma obmecTBa, odiiee n3dupa-
TeJIHHOE MPaBo, MAPIAMEHT, IPABOBOE TOCYAPCTBO U BEPXOBEHCTBO 3aKOHA B TOT MOMEHT OBUIH OCHOBHBI-
MU UJICSIMU JIUOSPaTbHBIX JOKTPHUH.
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K.P.TemnpbekoB

Haubonee sipkoit ¢purypoii mubepanbHbIX MpiciuTenei Toro Bpemenu spisercs b.H.Unuepun. On Obit
oOJajareneM HeOObIYAHOW MIMPOTHI HAYYHBIX HHTEPECOB, TIOATOMY HEKOTOPBIE €ro padoThl B 00JIACTH Tpa-
Ba JIO CHX TOp akTyanbHEI. b.H.Undepun cumrai, 9410 B peayn3anui o0meCTBEHHBIX MPeoOpa3oBaHMA TOCY-
JApCTBO 00JIaJacT MPUOPUTETOM U BEICTYIAI 32 MApIaMEHTCKUN U KOHCTUTYIIMOHHBINA cTpoi. [Tomaras, uto
MIPaBO OMpeesieT 00IacTh CBOOO I YenoBeka, YnuepiH npuaep >KuBaJics B3TIISIOB, YTO Hadasia IpaBa cie-
IYIOT U3 TIPUPOBI YEJIOBEUECKON JTMYHOCTH M PETYIUPYIOT B3aUMHBIE OTHOIIEHHUS CBOOOIBI pa3yMHBIX CY-
mectB. [TonoOHO HpaBCTBEHHOCTH — 3TO Havaino GopmanbHoe. Ero copepkanue onpenensercs 3KOHOMUYe-
CKMMH OTHOIIICHUSMU. DTH OTHOIICHUS, B CBOIO O4Yepe/ib, TOJLKO TOT/A IEPKATCS Ha TBEPJOU MOYBE, KOT/Ia
OTPAaHUYMBAIOTCS 0053aTENbHBIMH ONPEeNIEHUSIMH TIpaBa. TyT ecTh B3aUMO/IEHCTBHE, B KOTOPOM IPaBO BBI-
CTYIAET TOCIIOICTBYIOIIAM HavajoM, TaK KaK yCTaHABIMBAET 00IIe003aTebHbIe (POPMBI.

Emie oHUM BUIHBIM MpeICTaBUTENEM THOSPATLHOTO MPABOBEACHUS W COIUOIOTHIECKOHN IITKOJIBI TIpa-
Ba aBisuicss C.A.MypomneB. OH mpeAcTaBisul MO/ MPABOM TPABOBOW MOPSAIOK, KOTOPBIM CUUTAETCS COBO-
KYITHOCTBIO CyOBEKTHBHBIX IIPaB, HAJCIKHO 3AIIUIIAIONINX CUCTEMY W CTPYKTYPY CYIIECTBYIOIIUX OOIIECT-
BEHHBIX OTHOIICHUH. COrnacHO CBOe Teopuu conuanbHol 3ammThl, C.A.MypoMiieB ObUT CTOPOHHUKOM TO-
ro, YTO FOPUIMYECKAs 3alllUTa €CTh OCHOBHOE OTIIMYMTEIHHOE CBOMCTBO mpaBa. OHa 3amuimaeT (akTude-
CKHE OTHOIICHHUS OT Tpowm3Boiia. KOpumudeckue HOPMBbI (GOPMHPYIOT BaKHEHIIMI (hakTop MpaBOMOpsIKa,
TaK KaK BBICTYIAIOT BEKTOPAMH JCHCTBHS OPTraHOB U JIUIl, KOTOPBIM JIOBEPEHO OCYIIECTBISAThH IOPUINICCKYIO
3alUTy OTHOIICHUU: Cyna, aIMHHUCTPATUBHBIX BIAacTeH, CYOBEKTOB IpaKAaHCKUX mpaB. Ho momHOMOUMS
BJIACTH, OTIPEICIISIIOIIIE HOPMBI, HE MOTYT OBITh a0COTIOTHBEIME. OHH BBITIOIHSIIOT CBOIO ()YHKITHIO COBMECT-
HO C APYTUMHU WHCTUTYTaMH, KOTOPHIE COOTBETCTBEHHO, OKA3bIBAIOT BIHSIHUE Ha ()OPMHUPOBAHHE IPABOBOTO
MOPsI/IKA.

B.I'eccen B MOCBAIIEHHO!N MPaBOBOMY T'OCYApPCTBY pabOTE MOMBITAICA PACKPHITH CYITHOCTH TOCYAAp-
CTBEHHOCTH TaKOTO THIIA M €€ OCHOBHBIE OTJIIMYUTEIIBHBIC YePThl. B COOTBETCTBHHU CO B3MIAAMHU 3TOTO W3-
BECTHOTO YYE€HOTO, TOCY/IapCTBO Yepe3 3aKOHBI 00S3BIBACT U CBA3BIBACT HE TOJIBKO MOMYMHEHHBIX €My Ipax-
JlaH, HO Takxe (TIOCPEACTBEHHO MM HETOCPEICTBEHHO) M caMo ceOsl. 3aKOH HalaraeT ompe/eieHHbIe 005-
3aHHOCTH Ha TpaKJaH, MPEIOCTaBIIAI HEKOTOPHIE TIpaBa MPaBUTEILCTBY; HO OMHOBPEMEHHO 3aKOH Hallaraer
OTIpE/ICTICHHBIC O0S3aHHOCTH Ha TOCYNapCTBO, MPENOCTaBIsAs TpakaaHaMm mpaBa. «l'ocyaapcTBo, B JUIle
CBOCH NPaBUTEIBCTBEHHOW BJIACTH, TAK K€ MOJYMHEHO 3aKOHY, KaK Ka)JbIi, B OTACILHOCTH, TPaXJTaHUHY,
[13; 117] — cumran ['eccen. [lo maennio ['eccena, 3TOT MPUHITUI peaTi3yeM TOIBKO TIPH YCIOBUU 000C00-
JICHUSI BIIACTH, PYTUMHU CIIOBAMH, TOJBKO B YCIOBHUAX KOHCTUTYIIMOHHOTO TOCYTAPCTBEHHOTO CTPOSI.

XoTenoch Ob OTMETUTb, YTO B COBETCKOH T'OCYIapCTBEHHO-TIPABOBOM HayKe HJIes MPaBOBOI'O TOCyAap-
CTBa MPUHUMAJIACh 3a OypiKya3Hyio KoHIenmuro. [locie pa3Bana conmmamicTUYECKOW CHCTEMBI M B TIEPHOJ
MepecTpOrKH HabIIOAANCh Cephe3HbIe M3MEHEHHS BO B3TJIS/IaX Ha TOCYIapCTBO W MPaBO, HAMETHINCH HO-
BBIC B3TJISABI HAa OIICHKY WX POJIHM U MECTA B TIOJUTHUECKON CUCTEME 00IIeCTBa.

[Tocnie «pacKphITHS KEIE3HOTO 3aHABECA» B POCCHICKOMN MOJIUTUKO-ITPABOBON MBICIU UJICH TIPABOBOTO
roCy/lapcTBa MCBITAN Ha cebe BIMSHUE MEXIyHAPOTHOTO TpaBa, HanpuMmep, mo MHeHni0 M.H.Mapuenko,
«TIPaBOBOE TOCYJAPCTBO M €0 TEOpHs HE MOTYT W HE JOJDKHBI XOTs OBl B Majelieil Mepe UTHOPUPOBATh
TpeOOBaHUS MEXIYHAPOJHOTO IpaBa, OTPAKAMIIUE W 3aNUINAIONINE B TOM YHUCIE M €ro HAI[MOHAIBHEIC
IIEHHOCTH W HHTEpech» [14; 9].

OO01men3BeCTHEIM SBISETCS (haKT, YTO 0A3MCOM B IPOIIECCE CO3MaHUS MPABOBOTO TOCYIApPCTBA BBHICTY-
MaeT TpakAaHCKoe OoOIecTBO. B CBSA3M ¢ 3TUM WMHTEPECHO MHEHHE W3BECTHOTO POCCHHCKOTO Y4EHOTO-
topucra ®@.H.PasHOBa, KOTOpBIN CUUTAET, YTO POPMUPYET MPABOBOE TOCYAAPCTBO MPEXKIIE BCETO «TOCYIapCT-
BOOOPa3yIOMNH HAPOI», KOTOPHIH SBJISICTCS HOCHTEIIEM CYBEPCHHUTETA M TJIABHBIM HCTOYHUKOM BiacTh [15].

B.C.HepcecsHI nonaraer, 4To COCTOSIHAE IKOHOMUYECKOTO Pa3BUTHA FOCYJapCTBa HANPSMYIO CBA3aHO
c ero tunom. Hampumep, B COOTBETCTBHH C €r0 CYKICHHEM, «KJIACCHYECKOE MPAaBOBOE TOCYAApPCTBO Kak
HeaTbHBIA THUIT COOTBETCTBYET Pa3BUTOMY HHIYCTpHUATLHOMY 001mecTBY» [16; 637]. Muiciu C.A.Komaposa
0 MPABOBOM T'OCYAAPCTBE TAK)KE UMEIOT MOXOXKHUN «IKOHOMHYECKHUiI» OoTTeHOK. [1o ero MHeHwHI0, MpaBoBoOe
roCyapcTBO — «3TO TOCYAApCTBO, yCTPaHMBILIEE SKCILTyaTaIMIo YeJIoBeKa yesnoBekom» [17; 163, 164].

Takum 00pazoM, B pOCCHUHCKOHN MOJUTHKO-TIPABOBO MBICTH O IIPAaBOBOM T'OCYAapCTBE B IOCTCOBET-
CKYIO JIOXY SIBHO 3aMETHO BJIMSHHE HOBBIX YCIIOBHH, B KOTOPHIX OKasanach Poccusa. MexmyHaponHoe mpa-
BO, TPUHIUIBI PHIHOYHOW SKOHOMHKHM ¥ KAIUTAaIU3Ma BHECIH CBOM KOPPEKTHBBI B HJICK O TOM, KaKUM
JOJKHO OBITH POCCHICKOE MPaBOBOE MOCYJapCTBO.

IToawiTOXMBasI, XOTeNOCh OBl MpomuTHpoBaTh H.B.MamuToBY, KOTOpas, Ha HaIl B3TJIAI, Hauboyee
TOYHO c(hopMynHpoBasa MOAXO0. K IPABOBOMY TOCYJapCTBY POCCUHCKUX YUCHBIX:
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«bonpmMHCTBO yueHbIX (poccuickux. — JK.T.) cXOAATCs HA TOM MHEHUH, YTO MPAaBOBOE TOCYAAPCT-
BO — 3TO HE HPAaBCTBEHHBIN HJl€all, a BIIOJHE CaMOCTOSTEIbHOE ropuandeckoe noustie. IlpaBosoe rocynap-
CTBO JIOJDKHO CTPOUTHCS HA JIByX OCHOBHBIX IIPUHIIUIIAX:

1. Haubonee nonaHoe obecrieyueHne NpaB M cBOOOM YeJOBEKa M rpakIaHMHA, CO3AaHUE IS JTMYHOCTH
peKuMa IIPaBOBOr0 CTUMYJIMPOBAHMUS.

2. Haunbonee mocienoBaTeIbHOE CBA3BIBAHKE C ITOMOIIBIO MpaBa TOCYAapCTBEHHOHN BiacTH, (popMHupo-
BaHUE JJIs TOCYAAPCTBEHHBIX CTPYKTYp peXHUMa IpaBoBOTo orpaHudeHus» [18; 15].

Ha ocHoBaHMM Hay4YHOro MOTEHIMAJA MPONILIOr0 U HACTOSIIETO, OMbITA TOCTPOEHUS U ACITEIbHOCTH
IIPaBOBOI'0 rOCYJapCTBa B COBPEMEHHBIX AEMOKPAaTHUECKUX U Pa3BUTHIX FOCYJapCTBaX OTEUECTBEHHAs Hay-
Ka 0 TOCyZapcTBe U IpaBe, a TAaKKe ITOJUTUKO-IIPABOBAsi MBICIIb OUEPTHIIN KOHTYPBI Ka3aXCTaHCKOI'O IIpaBo-
BOr'0 FOCYJapCcTBa B HAallleM MHOTOHALIMOHAIEHOM OOILECTBE.

HeKOI’}’lOpble uoeu o npaeoeom 2ocy0apcm6e 8 Ka3aXCMAHCKOU nozmmuko—npaeoeoﬁ Mbulcau

Hayunoe m3yueHue MoOHATHSA «IIPAaBOBOE FOCYIapCTBO» B HaIleH pecryOIMKe Hadaloch 10 MPOBO3Ta-
meHus He3aBucuMocTu Pecyonmuku Kaszaxcras.

B kazaxcraHCKO# OpHIUYECKOl HayKe Ha 3ape He3aBHCUMOCTH HaJl TEMOH IPaBOBOTO rOCyIapcTBa pa-
Ooranmu Takue BugHBIe yaeHble, kKak C.C.Captaes, }0.I".bacun, M.T.baiimaxanos, C.®.Y napues, M.A.Cap-
cembaeB, B.A.ManuHoBckuii, JI.M.Baiicoepr u apyrue.

OnHUM U3 IEPBBIX Ka3aXCTAHCKUX UCCIIEA0BaTeNeH, U3yyaBIinX ()eHOMEH MTPaBOBOTO TOCYAapCTBA, SB-
asercss C.D.Ynapues. KoHieniuio MIpaBoOBOro rocynapcTBa YUEHBIH OIMMCHIBACT CJACHYIOIIMM 00pa3oM:
«KoHmenmusi mpaBoBOrO TOCYIAapCTBa HCXOAWT W3 «CBSI3aHHOCTW», OMPEAENCHHOCTH NEATENbHOCTA TOCY-
JapcTBa HE JIFOOBIM MPaBOM, a MPABOM ONPECISHHOIO KauecTBa (HE BCSIKOE TOCYapCTBO, COOIIOIAIOIICE
3aKOHBI, SBJISIETCA MPaBOBBIM). [IpaBoBOe TOCyIapcTBO MpEAIoNaraeT HOBBI YPOBEHB MpaBa, HHOE COOTHO-
[IIEHUEe Pa3INYHBIX BUOB HOPMATHUBHBIX IOPHINIECKAX aKTOB (BEPXOBEHCTBO 3aKOHA), O0Jiee TOUHOE U TOH-
KOE «BBISIBJICHHUCY», «(PHUKCAIUIO» MpaBa 3aKOHOJATCILCTBOM, HAJICKHOE PETyJTUPOBAHUE IMPABOM B MHTEPE-
cax 00IecTBa, CTPYKTYPHI, (YHKIUNA U ONTUMAIBHBIX MPEACTIOB JEATSILHOCTH TOCYAapCTBa, a TAKKE CO3-
NaHWe FOPUINYECKUX TapaHTUH MPOTHB PA3JIMYHBIX HETATHBHBIX SBIIEHUII B TOCYJapCTBEHHOM arapare
(xoppymiuy, 310ynoTpeOICHUH BIACThIO U T.1.). [IpaBoBOMY TOCYIapCcTBY COOTBETCTBYET MPABO, MPHHIIU-
bl KOTOPOT'O JIOTIOJTHAIOTCS. OCHOBOIIOJIATAIONIUMY UACSIMH O Pa3peIIeHHOCTH BCEro, YTO HE 3aIpPeICHO 3a-
KOHOM, ¥ O B3aUMHOM OTBETCTBEHHOCTH (PU3NICCKUX, FOPUINISCKUX JIUIT U TocyaapcTBay [19; 32].

Kazaxcranckue ydeHble OTMEUalOT BaKHOCTh JEMOKpATH3AIMH O0IIEeCTBA HA IyTH MOCTPOCHHS TIPaBO-
BOro rocyaapcrtsa. B wactHoctu, B.A.ManunoBckuil numiet: «JlemMokpaTu3aius, IOBCEMECTHOE BHEAPCHUE
MPUHIIAIIOB, CTPYKTYP ¥ (JOPM caMOYTIPaBIICHUSI IPEJICTABISIOT COOO0 B Halllel cTpaHe Kak pa3 ToT GpyHaa-
MEHT, Ha KOTOPOM TOJIBKO M MOXHO c(hOpMHUPOBATH MpaBOBOE rocyaapctroy [20; 45].

[IpuBeprkeHIIeM TEPBUYHOCTH JEMOKpATH3aluu sBiseTcs Takxke O.CamapOexoBa: «... JEMOKpaTH
€CTh OCHOBA MIPABOBOT'0 TOCYIapCTBa, CYyTh AEMOKPATHUECKOTO IIPUHIIUTIA 3aKITF0YACTCS B CO3IaHUU YCIOBUH
JUTS TIOJTHOIIEHHOTO YYacTHs TPaXK/IaH B YIPABICHUH JI€NaMU TOCY/IapCTBa U MPUBUTHHN TPaXkIaHaM HaBBIKOB
MOJIMTHYECKOH paObOThI U UyBCTBAa OTBETCTBEHHOCTH 3a CBOM JAekcTBus» [21; 193].

Hpyrue kazaxcranckue ydenble, 3.K.AtoroBa u C.H.CaOWKEHOB, CUUTAIOT, YTO «IEMOKPATUYCCKUM
MIPaBOBBIM TOCYJapCTBOM SIBIIAETCS TOCYIapCTBO, IMpU3HAIOIIEe, 0OecTiednBaromiee U oxXpansroiee (TapaH-
THPYIOIIEe) TIpaBa U CBOOOIBI YEIOBEKa, TPpaXKIaHNHA; TOCYIapCTBO, OCHOBAaHHOE Ha MPHUHIIUIIE pa3iesieHuUs
BIIACTEH, JEMOKPATHYECKU 00pa3yeMbIX, (PYHKIIMOHUPYIOIIUX B PEXKUME CTPOTOr0 U HEYKIIOHHOTO COOJIFO-
JICHUSI 3aKOHHOCTH B YCIIOBHSIX Pa3BUTOHN, CTPOWHOM MPABOBOM CHCTEMBI U BBICOKOTO MPABOBOTO CO3HAHUS
TpaKIaH, IpU BepXOBeHCTBe KOHCTUTYITH U PYTHX 3aKOHOBY [22; 148].

OdeHp MHTEpPECHA MBICIL O POJIM IEMOKPATUH B IpaBoBOM rocyaapctse A.Y.beiicenoBoil: «IlocTtpoe-
HUE MPABOBOTO TOCYAapCTBa HEOOXOAMMO HAYaTh C BOCCTAHOBIICHHUS W3HAYAIILHOW CYTH IPaBa, €ro POJIH
B 00IIecTBe, ¢ BO3BpAIIEHUS €My JeMOKpaTHdeckux Tpaaunuii. CyTb MpaBOMOHUMAHUS B IIPABOBOM TOCY-
JApCTBE COCTOHUT B TOM, YTO NMPABO W BJIACTH UCXOMAAT OT HApOJa, HICTUHHBIM CO3/JaTEJIeM IpaBa SBISETCA
JIEMOKPATHIECKOE OOIIECTBO, a TOCYAAPCTBO OCYIIECTBISACT HEOOXOMMbIE ISHCTBHS 110 M3IaHUIO MTPABOBBIX
aKTOB M WX peanm3anud. [ 'ocymapcTBO HE CO3/IaeT 3aKOHBI, a M3MAeT WX, BBHIITOJIHSS BOJIIO HApOJa B JIMIE
BepxoBuoro Cosera. [IpaBoBOMy rocymapcTBy HeNb3sl IPUIUCHIBATh POJIb 3aKoHOMaTeNnd. ['ocymapcTBo —
JIUIIb MEXaHW3M pealr3alliyd 3aKOHa, OHO WX HE MOPOXK/ACT, KaK KaXEeTCS Ha MEPBBINA B3I, MOCKOIBKY
CoBeT — opraH rocyapcTBeHHOM BiacTy. [la 1 BooOIIe, mpaBo BeJb HECBOAUMO K 3akoHy. [IpaBo — TBOp-
YeCTBO MAacC, a 3aKOH — OJIHA U3 ero (JOpM, CAHKITMOHUPOBAHHAS TOCYIapcTBOM. BOT Korna ¢pyHKIIMOHATb-
Hasl CBSI3b MEXJIy MPaBOM, TOCY/IapCTBOM M HapOJOM HE HApYIICHA, 3aKOHBI HOCAT MPaBOBOW XapakKTep, pe-
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XKHUM 3aKOHHOCTH COBMAJaeT ¢ OOBEKTUBHO TPeOyeMBIM MPaBOIMOPSAKOM, CYAbl OCYIICCTBIISIOT 3aKOHHOE
MIPaBOCY/INE, a TOCYIapPCTBECHHAS TIOJUTHKA TPHOOPETACT MPOYHYIO ITPABOBYIO OCHOBY» [23; 34, 35].

I0.I' . bacur npumaer OoyplIoe 3HAUCHHE HAIWYUIO y IPABOBOTO T'OCYAApCTBA CICAYIOMIUX CBOWCTR:
a) COOTBETCTBHE BCEX 3aKOHOB MosIokeHUsIM KoHcTuTyum; 0) 6e3ycioBHOE BEpXOBEHCTBO 3aKOHA HaJl BCe-
MU TIOA3aKOHHBIMHU aKTaMH; B) BEPXOBEHCTBO aKTOB BBICIINX OPTaHOB HAaJl aKTaMH OPTaHOB IMOJAYHHEHHBIX;
T') HEIIOCPEJICTBEHHOE JICHCTBUE aKTOB 0e3 WX JyOJIMpOBaHUS, M3JIOKECHUS WIM UHBIX (OpM JOBelEHUS 110
BEPTUKAJIBHBIM KaHajaM 10 ucnoiauutenei [24; 58—89].

[To M.I'.IllajiranueBy, B MpaBOBOM rOCYAApPCTBE MON0KEHUAM KOHLEMINHN JIETU3MA TOXKE €CTh MECTO.
OH cuuTaer, 4to 3QPEKTHBHOE TPOBEJICHNE NMPABOBON peOPMBI BCET/a CBSI3aHO C BO3pacTaHWEM POJIH 3a-
KOHOB B JISATEILHOCTH rocyaapcta. CiaemnoBarensHo, OQHON U3 3a7a49 MpoBoauMoi B KazaxcTane nmpaBoBoi
peoOpMEI SBIISIETCS 3aKOHOJATENBHOE 3aKPEIUICHHEe MPUHIUIOB, 00ECIeYNBAIOIINX BEPXOBEHCTBO 3aKOHA.
PecrryOnmka KazaxcraH, mpoBosriamasi ce0si AEMOKPATUYECKHM M IPABOBBIM TOCYAapCTBOM, MPOSIBHIIA
MIPUBEPKEHHOCTh MPUHIUIY BepxoBeHCTBa KoHcTHTYIMH. MexaHu3M KOHCTHTYIIMOHHOTO PEeryJIHpOBaHUS
CTOMT HaJ BCEMHU BETBSIMH BJIACTH, OTIPEIEIISisl IPABOBBIC TPAHUIIBI BIACTHBIX MOMTHOMOYMHA. AHanu3 OCHOB-
HOro 3akOHa CTpaHbl MOKAa3bIBAET, UYTO HIES BEPXOBEHCTBA NPOHU3BIBAET Bce coaepxanue Koncturynum
Pecrryommku Kazaxcran [25; 39].

K.J.BycypmanoB cunrtaet: «OHO (mpaBoBoe rocynapcTBo. — JK.7.) 4yBCTBUTENBHO K TAKUM MTOHATHIM
W MIPUHIUIAM, KaK 3aKOHOAATeIbHO-OrPaHUYUTENbHBIE MEPhI, TIPEACibl, TPAHULBI, KOTOPbIE HOCST YHUBEP-
CAITbHBIN M WHTEPHATIM3UPOBAHHBIN XapaKTep U KOTOPHIMH PYKOBOJICTBYIOTCS BCE CyOBEKTHI IpaBa. B Takom
rOCylapCTBE MPABO BCEMH yBaXKAETCS U COOIIOAAETCS MOTOMY, YTO MPAaBO — HOCHUTENb UACH CIIPaBEeIIUBO-
CTH ¥ TYMaHHOCTH, OHO BBIpaXkaeT Mepy cBoOoAb [26; 217].

HekoToprie ka3axcTaHCKHE YYEHBIE CUMTAIOT, YTO MPABOBOE TOCYNAapPCTBO — 3ITO TaKOE TOCYIapCTBO,
IJIe Hapsioy C Pa3BUTOU IPaBOBOM CHUCTEMOH M 3(PPEKTUBHON CyaeOHOM BIACTBIO TaKXkKe CYIIECCTBYET COIH-
aJIbHBII KOHTPOJIb HaJ MOJUTUKON U TOCYAapCTBEHHBIMHU OopraHami [27; 62].

[To MHEHMIO APYTHX NpeACTaBUTENEH Ka3axCTaHCKON HayKH, BaKHBIM MIPHU3HAKOM IIPaBOBOTO rocyaap-
CTBa SIBJISIETCSI HETIOCPEJCTBEHHO NEHCTBEHHBIN MEXaHW3M pealln3aly MpaB U cBoOO[ yenoBeka. Hampu-
Mep, no MHeHuto M.A.IllakeHOBa, OMHMM M3 OCHOBHBIX IIEHHOCTEM IPaBOBOTO TOCYAApCTBA BHICTYIHAET
«BBICOKHH ypoBeHb 3(h(HEeKTUBHOCTH MPABOBOTO peryiupoBaHus» [28; 19]. Cxoxero MHEHUs MpUACPKUBa-
etcsi A.K.HypkaHoBa — «...paBOBOE TOCYIAPCTBO XapaKTEPU3yeTCsl HE CTONBKO (hOPMANbHBIM 3aKperie-
HUEM TeX WJIH WHBIX MPUHIHUIOB ((popMaTbHOE PAaBEHCTBO), CKOJIBKO CO3/TaHNEM KOHKPETHBIX IPABOBBIX Me-
XaHWU3MOB, 00€eceunBaroIInX OanaHc MyOIUYHOTO U YaCTHOTO WHTEPECOB, MPUOIMKAIOIINX YEIOBeKa, rpa-
KJIaHUHA K (aKTHYECKON peani3alid MaKCHMyMa TPaBOBBIX BO3MOXKHOCTEH HapaBHE C JIPYTMMH WHJIHUBU-
JaMH¥, TIPEIOCTaBIAs MEHEe 3allUINEHHBIM KAaTeropHsiM CYOBEKTOB MPABOBYIO W COIMAJBHYIO 3aIlIUTY CO
CTOPOHBI rocynapctaa» [29; 96].

To, 4yTO peanu3anys Takoro NMPHUHIMIA MPABOBOIO TOCYAAapCTBa, KAK BEPXOBEHCTBO 3aKOHA SBISETCS
BXHBIM H JUISI SKOHOMHUYECKOTO pa3BuThs, moguepkuBaeT B.A.JKakenoB. OH oTMeuaeT, 9TO HaJl MPOU3BO-
TUTENIEM J0JDKHA CTOATh CO CTOPOHBI TOCYAAapCTBa JIHIIE OJHA CHjla — 3aKOH. Tornma nmpon3BoAuTe s OyAeT
qyBCTBOBaTh ceOst B Ooubiieit OezomacHocTu [30; 66]. CormacHo b.[l.MceeBy: «DxoHOMUYECKass OCHOBA
MPaBOBOTO TOCYIapCcTBa — ATO TPOU3BOJCTBEHHBIE OTHOIIEHUS, 0a3MpyIOMKecs Ha pPaBHONPABHBIX U
B OJTMHAKOBOW Mepe 3allUIIEHHBIX Iopuarndeckn GopMax COOCTBEHHOCTH: TOCYIaPCTBEHHOM, KOJUIEKTUBHOM,
YacTHOM aKIIMOHEPHOM, KOOIIEpaTUBHOM 1 Apyrux» [31; 67].

CunrtaeM akTyalbHBIM OIpeJeNiCHHE, KOTOpPOe ajl MPaBOBOMY TOCYIAApCTBY BHIHBIN Ka3aXCTaHCKHUH
yueHsld A.A.MaTioxuH: «HberHenmHee moHnMaHne PaBoOBOIO TOCYAapCTBAa — ATO HE COBCEM TO, UTO OBIIO
B Hayajie CTAHOBJIEHUS IMPABOBOT0O IOCYJapCTBa, KaK 3aIHLIAIOIIETO MPU MOMOIIN 3aKOHA ONpPEIECIICHHBIC
WHTEpECHI, TeM 0oJiee YTO MEPBOHAYATIBHO MPABOBOE TOCYAAPCTBO BHICTYIACT KaK MOJHMILEHCKOE TOCyAapCT-
B0o. OHO BO3HHMKAET KaK rocyJapcTBO, 0OECIeUnBaoIee MPEXk/Ie BCEro 3alllUTy YaCTHOW COOCTBEHHOCTH,
KOTOpast OOBSBISIETCS CBAIICHHON W HENMPUKOCHOBEHHOW. TOJNBKO MO3/1HEE, Toclie paboT T0CTaTOYHO OO0JIb-
LIOr0 KOJMYECTBAa MBICIHTEINEH, MBI MOJKEM PEaJIbHO YTBEPKAATh 00 U3MEHEHUH OPUEHTHUPOB MOHHUMAHUS
MPaBOBOT'O TOCYAapCTBAa KaK OCHOBHOT'O HHCTPYMEHTA, CpeZIcTBA U ()OPMBI 3alllUTHI IIPaB, cBOOO] U UHTEpe-
coB jmuHOCTH. [IpaBoBOE rocynapcTBO B COBPEMEHHBIX YCIOBHIX pacCMaTPUBAETC U KaK COIMAIBHO OpHU-
EHTHPOBAHHOE WJIU COLalIbHOE rocyaapcto» [32; 134, 135].
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Baxnouenue

[TompITOXKMBasT M3OKEHHOE BHIIIE, MOXKHO OTMETHUTH, YTO OOJBIIMHCTBO YUEHBIX-IOPHCTOB CXOISITCS
BO MHEHHH, YTO B TIPABOBOM TOCYIAapCTBE HE YEIOBEK CO3/aH I TOCYAapCTBa, a TOCYAApCTBO ISl YeJIOBe-
Ka, — TAaKOB TJIABHBIM MTPUHIUI UX OTHOIICHUH.

[Ipuopurer 4enoBeka mepen rocyIapcTBOM MO3BOJSIET OCO3HATH MECTO YeJIOBEKA B TPaXKAAHCKOM 00-
ecTBe. JTO MECTO HE OMPEIEINIeTCs TOCYAapCTBOM, OHO HEOTHEMIIEMO MPUHAICKUT YEJIOBEKY U peau3y-
eTcs B Mepy €ro CIocoOHOCTEH M MHUIMATHUBHI. | 'pakiaHcKoe OOIIECTBO TEM M OTIMYAETCS OT 0oOIIecTBa
TOTAJIUTAPHOTO TUIA, YTO OHO PAa3BHBAETCS Ha OCHOBE CaMOPETYJIHMPOBaHMSA, T.€. HE MPHUHYKAAETCS K TO-
TaJHHON perIaMeHTAIlH CO CTOPOHBI rocyAapcTBa. IIpaBoBoe rocynapcTBo peryaupyeT MOBEJeHHE YeloBe-
Ka TOJBKO B OIPEICIICHHON Mepe — Tak, 4TOOBI HEe 3aTPOHYTh €r0 CBOOOAY M O00SCIEYNTh OOIIECTBCHHBIC
WHTEPECHI.

O0s3aHHOCTH TOCYIaPCTBA COOIIOIATh M 3alTUIATh TIpaBa U CBOOOIBI YEJIOBEKA M TPaXKTaHIMHA COCTO-
WT B CO3/IaHUM YCIIOBHH JJISl X pealn3alyd U MeXaHu3Ma I UX 3amuTel. O0ecrnieueHne TakuxX YCIOBUN U
3alUTa IpaB ¥ cBOOO YeNOBeKa U TpaykAaHUHA BXOJT B (YHKIIMU BCEX OPTaHOB FOCYJapCTBEHHON BIaCTH
W OpPraHoOB MECTHOTO CaMOYTIPaBIICHHS.

B mpaBoBOM rocymapcTBe Bce BETBU BIIACTH, BCE 3BEHbS T'OCYJApPCTBEHHOTO MEXaHW3Ma CIIY)KaT TJIaB-
HOU 1enu — 00ecIeuynBaHUIO MpaB M CBOOOA YeIOBEeKa U IpakdaHnHa. Bo Bcex cimydasx MX CTOJKHOBEHUS
C IPUHLUIIOM 1IeJIECO00Pa3HOCTH MPH PEIIEHHH TOTO WM WHOTO BOMNPOCA MPUOPHUTET NOJDKEH OTAAaBaTHCS
IpaBaM ¥ CBOOOJIaM YeJIOBEKA.

[Toatomy 3¢ dexTnBHOE pa3BUTHE YEIOBEYECKHX PECYpPCOB U, KaK CIENICTBUE 3TOT0, yCTOIUNBas KOH-
KypEHTOCIIOCOOHAast 3)KOHOMHKA MOTYT UMETh MECTO TOJIBKO B MPABOBOM T'OCYAapCTBE.

IIpaBoBoe rocymapcTBO BKIIOYAaeT B ceOs BECh KOMIUIEKC WHCTUTYTOB, CBSI3AHHBIX C BOIUIOIICHHEM
B OCHOBHOM 3aKOHE TOCYJapCTBa CUCTEMBI BBICIINX MPABOBBIX IIEHHOCTEH, IPU3HAHUE U O0ecIieueHHe MPaB U
cB0OOJI UenoBeKa, 3aKperieHne JeMOKPaTHUECKOI OpraHn3alliy CUCTEMBI BIaCTH, COLMAIBLHOTO COTIIACHS.

Ha 3ape nezaBucumoctn Konnemnus npaBoBoro rocyaapctsa Oblia MPUHATA HALIEW CTPaHOW KaK JIOK-
TpHHA, Ha KOTOPOH OCHOBBIBAETCS TOCYIapPCTBEHHOE YCTPOHCTBO. OHA MOCTYXIJIa TOITYKOM K ITPOTPECCHB-
HOMY HalpaBJICHUIO B Pa3BUTHH CTPaHBI, K (POPMHUPOBAHUIO KOHKYPEHTOCIIOCOOHOTO rocyAapcTBa. BekTopsl
HSKOHOMHMYECKOTO U MOJUTHUECKOro pa3BuTHs PecryOnuku Kasaxcran Obutn ompeneneHsl B COOTBETCTBUU C
Konnenuueit mpaBoBOTro rocyjapcTaa.

HanpHelniee coBeprieHcTBOBane KoHIenuy npaBoBoro rocyaapcrsa B Pecrryonuke Kazaxcran ot-
pakeHo B Ctpaternn «Kazaxcran—-2050». OHa uHTerpaTuBHa — OOBEAMHSAET HanOoIee ONTUMAIBHBIC KO-
HOMHYECKHE, TTOTUTUIECKIE U TyMaHUCTHYeCKre TojoxeHns. Peanmsanust Konuenmiu npaBoBoro rocynap-
CTBa MO3BOJIAET CQOPMHUPOBATEH CHIIBHOE TOCYJAPCTBO U YCTOHYMBYIO SKOHOMHKY.
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K.P.TemipbekoB

Kenec noyipineH KeiliHTi 3aH FHLIBIMBIHAAFbI KYKBIKTBIK
MeMJIeKeT MJceJesiepi: Keildip KbIpJapsbl

Makasnana KYKbIKTBIK MEMJICKET Typallbl CasCH-KYKBIKTBIK LTiIMACPAiH KaJbIITaCybl MCH IaMybIHBIH KeWlOip
epeKIIeKTepl KapacThIpbULABL. ATan aWTKaHIa, aBTOP KOPHEKTI KeHe (GHIOCOPTapiAbIH OHIapbIH HKoHE
KEHEC JoyipiHeH KeHiHTi KeHICTIKTe KYKBIKTBIK MEMIICKET TeopuschiHa Oenrii ynec KockaH, XIX asrer — XXI
FachIPJIbIH OachIHAAFbl KeifOip Ka3aKCTaHABIK JKOHE PECeilIiK CasCH-KYKBIKTBIK Off ©KiIiepiHiH HiKipiepiH
3eprreni. OHBIH OfbIHIIA, KYKBIKTHIK MEMJICKET — ATa 3aH/1a )KOFapbl KYKBIKTBIK KYHABUIBIKTAP/ bl HAKTHUIBI
TYpAE KOpCETyICH, agaM KYKbIKTapbl MEH OOCTaHIBIKTApbIH TaHyJaH JXOHE OpBIHIAyJaH, MEMJICKETTiK
OWIiKTI YHBIMIACTHIPY/IBIH IEMOKPATHSIIBIK HETi3lepiH JKoHE SJIEYMETTIK KeliciMai OekiTyaeH KepiHic
Tabapl.

Zh.R. Temirbekov

Problems of law-based state in post-soviet jurisprudence: some aspects

This article discusses some of the features of the formation and development of political and legal thought of
law-based state. In particular, the author considers the ideas of some prominent philosophers of antiquity as
well as some representatives of the Kazakh and Russian political and legal thought of the late XIX — begin-
ning of the XXI century, who made definite contribution to the development of the theory of law-based state
in post-Soviet space. The author notes that the law-based state includes the whole range of institutions related
to the embodiment in the Basic Law — the system of higher legal values, recognition and enforcement of
human rights and freedoms, strengthening the foundations of a democratic system of government organiza-
tion and social cohesion.
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The concept of freedom of conscience and its constitutional and legal basis

This article discusses new approaches to issues of freedom of conscience, its legal basis and various constitu-
tional and legal aspects. Author considers the current condition of freedom of conscience, and position of re-
ligion in Kazakhstan, based on a large factual material. The author made an analysis of the legal acts, regulat-
ing the activities of religious organizations in the Republic of Kazakhstan.

Key words: freedom of conscience, interfaith relations, religious association, freedom of religion, secular
state.

New approaches to issues of freedom of conscience, its conceptual apparatus, the main features and el-
ements of the legal basis and the content, various constitutional and legal aspects have appeared over the past
twenty years. These issues are reflected in varying degrees in the works of contemporary Russian legal
scholars: S.A.Avakyan [1], M.V.Baglai [2], A.LLBarmenkov [3], S.A.Buryanov [4], V.V.Klochkov [5],
M.G.Kirichenko [6], V.A.Kuroedov [7], A.S.Lovinyukov [8], F.M.Rudinsky [9] and others.

Great scientific value and practical interest are studies and publications on this theme of a number of
well-known Kazakh scientists. These are the works of Artemiev A.L. [10], G.K.Bilyalova [11], E.K.Kubeev
[12], R.A.Podoprigora [13,] A.N.Sagindykova [14], G.S.Sapargaliev [15], J.F.Trofimov [16].

Methodological approaches in addressing modern problems of human rights, including freedom of con-
science, are marked in the works of the President of the Republic of Kazakhstan N.A.Nazarbayev. In the
basic works of the head of state is contained a number of fundamental ideas and positions on interfaith rela-
tions, human rights, freedom of conscience, freedom of religion and religious associations, on the develop-
ment of Kazakhstan as a secular state. Fundamentally important place is given to the development of democ-
racy and human rights.

In our country has been accumulated rich and varied experience of realization of freedom of con-
science, legal guarantees faithful implementation of legislation on freedom of religion. However, under the
new conditions it’s required further development of the legal freedom of conscience. Freedom of con-
science — one of the most important human and civil rights, enshrined in the international instruments and
legislation of many countries. In international acts and legal standards are usually given such wording:
«Freedom of thought, conscience and religion.» The concept of this freedom is defined in the international
legal acts on human rights. In The Universal Declaration of Human Rights (Art. 18), in the International
Covenant on Civil and Political Rights (Art. 18), this right is proclaimed it as the right to freedom of thought,
conscience and religion. Similar provisions are contained in the European Convention on Human Rights
(Art. 9), the International Convention on the Elimination of All Forms of Racial Discrimination (art. 5), the
UN Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or
Belief (art. 1) and in the Document of the Copenhagen Meeting of the Conference on the Human Dimension of
the OSCE (Art. 9.4).

In a number of regional and international acts this right is worded differently. Thus, in the American
Declaration of the Rights and Duties of Man it is spoken about the right to religious freedom and religious
practices, and in the American Convention on Human Rights about freedom of conscience and religion. Af-
rican Charter on Human and Peoples' Rights guarantees freedom of conscience and the free practice of reli-
gion. The broadest definition is given in the Final Act of the Conference on Security and Cooperation in Eu-
rope and the Concluding Document of the Vienna meeting of representatives of States — the participants of
OSCE, which uses the term «freedom of thought, conscience, religion and belief.»

The content of freedom of thought, conscience and religion is revealed in the article 18 of the Universal
Declaration of Human Rights and Article 18 of the International Covenant on Civil and Political Rights. It
includes the following freedoms: a) adopt a religion or belief of his choice; b) to have a religion or belief;
c) to change religion or belief; d) manifest religion or belief, either alone or in community, public or private,
in teaching, practice, worship; d) to worship or to perform religious rites and ritual; e) ensure the religious
and moral education of their children, parents or legal guardians in accordance with their beliefs. Similar el-
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ements are included in the content of freedom of thought, conscience and religion, and in other international
instruments listed above [10, pages 12—13].

Article 22 of the Constitution of the Republic of Kazakhstan provides: «Everyone has the right to free-
dom of conscience» [17].

Freedom of conscience is a difficult multifaceted concept, which has the legal and ethical aspects. Defi-
nition of the concept of freedom of conscience as ethical categories must comply with at least the following
requirements: it must include the objective conditions of freedom of conscience and moral responsibility of
the person for their activities (the subjective factor of freedom of conscience), correspond to the historical
nature and are subject to significant impact.

Constitution of the Republic of Kazakhstan proclaims the right to freedom of conscience — guaranteed
opportunity to profess any faith or not to profess any religion. Freedom of conscience is manifested in an
action in accordance with their beliefs to implement the cult rites administered to promote values of faith or
distributing anti-religious views by all legal means to obtain training and education in the clerical schools,
etc. The right to freedom of conscience, according to the Constitution of the Republic of Kazakhstan shall
not specify or limit universal human and civil rights and responsibilities before the state [17]. Therefore,
freedom of conscience is first and foremost the legal status of citizens.

The right of citizens of our country to freedom of thought, or confession of any religion is based on the
Constitution of the Republic of Kazakhstan [17], the Civil Code of the Republic of Kazakhstan [18], the Law
of the Republic of Kazakhstan «On Religious Activity and Religious Associations [19] Law of the Republic
of Kazakhstan» On non-profit organizations «[20], and other legislative acts of the Republic, as well as in-
ternational instruments on the rights and freedoms of man and citizen, recognized by the Republic of Ka-
zakhstan. This follows directly from Sec. 1, Art. 4 of the Constitution of the Republic of Kazakhstan: «The
current law in the Republic of Kazakhstan are the norms of the Constitution, relevant laws, other regulations,
international agreements and other obligations of the Republic of Kazakhstan [17]. It is important to note that
according to para. 3 of Art. 4 of the Constitution of the Republic of Kazakhstan «international treaties rati-
fied by the Republic shall have priority over its laws and are directly applicable when the international treaty
that its application requires the promulgation of a law» [17].

The right to freedom of opinion stems directly from Sec. 1, Art. 5 of the Constitution of the Republic of
Kazakhstan: «In the Republic of Kazakhstan shall recognize ideological and political diversity» and Sec. 1,
Art. 22 — «Everyone has the right to freedom of conscience» [17]. Legal basis of freedom of conscience
implies a certain relation of the state to its citizens according to their atheistic and religious views. This is the
ratio of the relevant legal provisions. In legal terms, freedom of conscience is regarded as a legal institution,
ie as a set of legal rules governing social relations that arise in the implementation of this freedom.

During the implementation of the legal norms, which constituent institution of freedom of conscience,
arise and terminate certain legal relations in which the participants are endowed with subjective rights and
legal responsibilities. With regard to the subjective rights (i.e rights belonging to a particular person), also
used the term «freedom of conscience» (for example, you can say, «my right of freedom of conscience»).
Thus, freedom of conscience in the legal sense, may be regarded as objective right (Liberty of Conscience
Institute) and as a subjective right (the right to freedom of conscience).

It should be noted that the concept of freedom of conscience is an ambiguous concept, which has a
number of aspects, shades, meanings and the elements. Thus, A.S.Lovinyukov highlights in the notion of
freedom of conscience 10 interconnected structural elements: 1) the right to practice any religion; 2) the right
to perform religious rites; 3) the right to change one's religion; 4) the right not to profess any religion; 5) the
right to promote religion; 6) the right to conduct atheistic propaganda; 7) the right to charity; 8) The right to
religious education; 9) cultural and educational religious activities; 10) equality before the law for all citi-
zens, regardless of their attitude to religion [8; 26].

Institute of freedom of conscience is a totality of legal norms fixing the right of every citizen to profess
any religion or no religion, the right to worship and the right of atheist propaganda, as well as establishing a
system of special safeguards actually enforce these rights

Among these provisions should be distinguished constitutional law, administrative law, criminal law
and family law, and the special role are played by the constitutional norms, because they have the highest
legal force and they identified the most essential features of the Institute of freedom of conscience. This is
and the meaning of «freedom of conscience».

Several studies separated the concept of «freedom of conscience» from the concept of «freedom of reli-
gion». First, in their opinion, it is reduced to the right to be a believer or an atheist. The second — to the right
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of citizens to choose any religion, to create religious communities and so on. At the heart of the constitution-
al concept of freedom of conscience in Kazakhstan are laid provisions on relation of the state to religion and
the church, on freedom of conscience. According to the theoretical and legal aspect this concept is based on
the jurisprudence developed by the doctrine of subjective rights of citizens.

Subjective right is a kind, a measure of possible behavior of a competent person. In addition, there is
always a subjective right entitled to something for an object that represents a certain value in the material,
political and other respects.

The right to freedom of conscience is one of the subjective rights which is enshrined and guaranteed.
The meaning and significance of the subjective right is to provide every citizen with the use of one of the
most important spiritual values - freedom of conscience. The right to freedom of conscience has an important
place in the structure of the legal status of a citizen. First of all, we note, that it is one of the basic constitu-
tional rights. Constitutional rights are a kind of subjective rights of citizens. In contrast to the subjective
rights, which are enshrined in the current legislation, the rights fixed in the Constitution, provide the oppor-
tunity to use the most valuable social benefits, determining the root of the human condition. They reflect the
most essential, basic communication and the relationship between society and the individual, and realized
high commonality and a large stability. These rights are permanent and are not settled by repeated implemen-
tation. They still feature in that they mediate relations and communications of citizens not to each other, or
with individual state agencies, and the state as a whole. These features of the constitutional rights apply to
the subjective right of freedom of conscience.

The constitutional freedom of conscience is the personal fundamental right of a citizen. An important
feature of personal rule is that they:

a) guarantee individual freedom, ie, unimpeded select different behaviors of the citizen in the field of
moral relations, life and private life, if this behavior is not contrary to the rule of law and the principles of
universal morality;

b) individuate the identity of the citizen, contribute to the manifestation of the best spiritual interests,
abilities, aptitudes and individual characteristics;

c¢) determine the most significant aspects of the situation of the person in relation to law and order.

In the personal rights individual interest, the scope of moral-home, private life are object to constitu-
tional protection; citizen as a person stands at the forefront here. In addition, personal constitutional rights
embodies in admissibility of unlawful use of violence against the person.

This provision has great importance for the understanding of the constitutional freedom of conscience,
which acts as an important aspect of personal liberty of the citizen. The implementation of freedom of con-
science is connected with all the constitutional rights and duties. Any constitutional freedom, including free-
dom of conscience, is ultimately aimed at ensuring the well-known material or spiritual benefits. Further-
more, it presents certain options, i.e. suggests an alternative to the well-known and, therefore, must consist of
at least three rules to ensure: a) a measure of possible behavior in a certain direction; b) a measure of possi-
ble behavior in the opposite direction; c) selecting between these two rights.

Unlike other personal rights the constitutional freedom of conscience is not a single subjective right,
and the set — more precisely, a system of subjective rights, and each of them has the legal aspects, consists
of specific powers. The content of this constitutional freedom is not got a unique solution in science.

Legal institution of freedom of conscience is structurally very complex, consists of a large number of
subjective rights, mainly administrative, specifying constitutional norms. Analysis of the constitutional law
on freedom of conscience allows you to select the basic rights: 1) to confess any religion or no religion;
2) religious worship. Each of them has its own forms of implementation. The right to practice any religion or
no religion realized by citizens for life, constantly. The right to religious worship is carried out periodically
and is often associated with the emergence of state-legal, administrative, legal, and other, industry, legal rela-
tions.

The right to confess any religion or no religion provides unavailability undue coercion of the conscience
of man, eliminates illegal interference in the scope of his spiritual life, provides a free choice. It is the most
essential aspect of freedom of conscience as a social good [6; 34].

The right to practice any religion is ensured equality of all religions before the law and the lack of privi-
leges granted to any one of the religious confessions in the Republic of Kazakhstan. The right implies the
possibility to change the faith, to join another religious confession, the citizen can be a member of only one
religious-cult association.
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If we consider a single right to profess any religion or no religion in terms of its structure, it is possible
to distinguish ordinary powers. Firstly, the right to affirmative action, that is, to use the social benefits asso-
ciated with the possibility of choosing between religion and atheism and the absence of unlawful coercion of
the conscience of man. Secondly, the right — petition addressed to all citizens around the state bodies, offi-
cials, public organizations and individuals and assumes a legal obligation to respect that right, not to hinder
its implementation. Third, the law — a claim that is the ability to appeal the illegal actions of subjects of
public relations to the relevant authorities.

Under the law of worship it is meant the right of citizens without disturbing public order and the rights
of others, individually or together with co-religionists freely perform religious rites and ceremonies. This
right, as an integral part of public-legal institution of freedom of conscience, and has its own structure — a
significant number of branch subjective rights. But overall this is one of the most important rights fixed con-
stitutional norm and implemented in the form of authority.

Entitlement, the right of use is that believers are given the opportunity to perform religious rites and
ceremonies. Right — the requirement assumes all others respect this right — not to interfere with the rites, if
they do not go beyond the legal limit, and the right — a claim — the possibility of protection through peti-
tions, complaints to the relevant public authorities

Free practice of devotions is ensured as long as it does not violate public order; does not infringe on the
rights of citizens; does not harm the health of the population. Features of legal guarantees of constitutional
freedom of conscience, primarily related to the complete secularization of law and legal relations in society.
Religion has no effect on the capacity and capability, ie, on the extent of political, labor, property, housing,
family and other rights of citizens. The system of legal guarantees of freedom of conscience consists of state-
legal, administrative — legal, criminal law and civil law guarantees. Unlike other personal constitutional
rights, a special role in this case (in addition to state-legal) play an administrative and legal guarantees.

State-legal guarantees are, first, the constitutional norms on freedom of conscience; second, the activi-
ties of public authorities, aimed at the implementation of these standards, create the appropriate conditions.

Administrative law, criminal law, civil law guarantees are the conditions and means of ensuring the pro-
tection of freedom of conscience, provided the relevant branches of law (for example, criminal and adminis-
trative responsibility for violation of legislation on religious cults).

Freedom of conscience is an important spiritual benefit, a significant socio-political value, an element
of personal freedom. Its implementation is an essential aspect of the development of democracy, secularism
in Kazakhstan. Different approaches to the definition of freedom of conscience, its main features and ele-
ments, which are discussed in this section, are not limited only to the legal aspects. As Buryanov noted, the
right of everyone to freedom of conscience is a legal dimension of freedom of ideological choice (including
its religious form, as one of many possible, as well as the change has already made the choice), the backbone
in the system of human rights. Without the realization of this right other human rights lose much of the actu-
al content, while remaining declaration. Implementing the right to freedom of conscience, man realizes him-
self, makes sense and defines their place in life [4; 24].

Freedom of conscience has two aspects. One is the freedom of moral and ethical views of human (i.e,
what constitutes good and evil, virtue or villainy, good or bad deed, honest or dishonest behavior, etc.).
Hence, by the way, common notions of decency and conscience rights. There is a certain ideal standard,
which can be weighed against each individual. Another aspect of freedom of conscience is precisely the in-
ner (spiritual) ability of the person to choose a similar ideal and worship him. Freedom of religion is the abil-
ity to believe in the existence of such an ideal, not as someone from the others, and in the form of an unusual
(divine) being not only the most honest, just, humane, but also think about the moral purity of each of us,
helping us to choose the true path, the holding of the bad things, adjusts to help your neighbor. As such be-
ings belong to all the best qualities — it brings, and even identifies freedom of religion with freedom of con-
science [1; 9].

The implementaion of freedom of conscience requires legal guarantees. The legal basis for the realiza-
tion of freedom of conscience stands Constitution. The Constitution of the Republic of Kazakhstan defines
the status of religious freedom and legal safeguards. Constitutionally — legal status of religious freedom its
embodiment got in the sections II «Man and the Citizen» of the Basic Law of Kazakhstan, Article 22 states:
«1. Everyone has the right to freedom of conscience. 2. The right to freedom of conscience must not specify
or limit universal human and civil rights and responsibilities before the state» [17].

In Kazakhstan society the democratic elements were formed that make up the content of the principle of
freedom of conscience. The proclamation of the 1995 Constitution of the Republic of Kazakhstan as secular
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state (Article 1) refers to the fact that in the country there is no official state religion, and none of the beliefs
are not recognized as binding or preferred. State is equally tolerant to Islam and Orthodoxy, to other faiths
[12; 148].

In accordance with the Constitution of the Republic of Kazakhstan religions, their laws and dogmas, re-
ligious associations, operating in Kazakhstan, have no right to influence the policy of the state, on the politi-
cal system, the activities of state bodies and their officials. Secularism of Kazakhstan ensured the separation
of religious associations from the state. It also means that public authorities should not allow illegal interfer-
ence in the affairs of religious communities and religious groups to impose on the functions of state bodies.
In addition, the state should not fund religious organizations.

Further, the secular nature of Kazakhstan is expressed in that is not allowed political parties based on
religion. It says on the avoidance of political parties based on religion. This does not imply the idea that form
political parties based on religion is not prohibited. Although this provision is not contained in the Constitu-
tion, it goes without saying. The fact is that if the party's activity on religious grounds is prohibited, and it is
impossible to create such parties. Such parties are not subject to registration in the state bodies. And not reg-
istered parties are not legitimate.

Recognizing the illegal activities of political parties based on religion, the Constitution of the Republic
of Kazakhstan has consistently argued the secular character of the state. After all, political parties are to con-
duct political work to implement policy. Since the state is separated from religion, religious groups should
not interfere in state policy, in the affairs of state. This should be interpreted as restricting the rights of reli-
gious dogma that nothing to do with politics do not have, and should serve only meet the religious needs of
the faithful. Citizens, regardless of the religion practiced, enjoy political rights. Both believers and clergy can
be elected to public authorities as citizens, not as representatives of the respective denominations.

The establishment and activity of religious organizations whose goals and activities, aimed at over-
throwing the constitutional order, violation of the integrity of the Republic, undermining the security of the
state, inciting religious hatred are forbidden. Separation of religion and state means that it is impossible to
teach religious dogmas in public schools. With this principle it is incompatible involvement of religious or-
ganizations and their representatives in any activity of any public body, government agency, such as the con-
secration opened public institutions (schools, libraries, clubs, etc.), businesses, their products, and so on., as
well as placing them in those or other signs of religious symbols.

Genuine democratic character of relations between the state and religious organizations, the fullness of
the implementaion of freedom of conscience in Kazakhstan are particularly evident in terms of independent
Kazakhstan. In the country all relations between the state and religion are governed by the laws and the Con-
stitution. At the same time, every citizen has the right to freedom of conscience, the implementation of which
must not specify or limit its universal human and civil rights and responsibilities before the state. Question of
faith or atheism — is a private matter of evreryone.

In modern Kazakhstan there is a multi-religious society. After gaining its independence, the Republic,
in fact, is a revival of religion, increases the number of believers. The state has created all the conditions to
meet the needs of their religious believers. In our country in peace and harmony with Muslims live followers
of Orthodoxy, Catholicism, Protestantism, Judaism, Buddhism and other religions. In our country there is the
largest number of religious buildings in the Central Asian region. And we are on an equal footing as mosques
and churches and temples, synagogues, houses of worship and other religious buildings belonging to the
widest range of denominations.

Respect of Kazakh people to other faiths, tolerance and mutual understanding have become a consoli-
dating and unifying factor, the main condition for sustainable development of the state and to ensure social
stability in our country.

In Kazakhstan there are no conflicts and confrontation between people on the basis of religion. Develop
constructive forms of relationships between state and religious associations, as well as between different re-
ligions.

As shown by the results of a series conducted in 2013, opinion polls, about 90 % of citizens assess the
religious situation in the country as well. State policy in the sphere of inter-religious relations support 86 %
of the citizens.

In our opinion, these figures indicate the effectiveness of state action in the field of religion, which con-
tribute to the stabilization of the religious situation in the country and are widely supported in society. How-
ever, today we must understand that the maintenance of interfaith harmony requires not one-off and ongoing
efforts by both the state and the civil society, especially religious communities themselves [21].
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In conclusion, we note that many facts indicate that in the sovereign Kazakhstan relations of religious
organizations and the state are constantly evolving.

It is expanding dialogue and contacts of believers and non-believers for genuine democratic develop-
ment of Kazakhstan. Under the influence of the democratic process and relevant to all problems, including
the problem of the future of Kazakhstan, believers and unbelievers can not find understanding. And this pro-
cess is irreversible.

In Kazakhstan the main principle is the separation of religious associations from the state in all its mani-
festations. At the same time, the republic by declaring itself a secular state, does not dismissive of guarantee-
ing the implementation of freedom of conscience [11; 155]. Constitutional and legislative regulation of the
implementation of this law citizens conforms to generally accepted norms of international law on freedom of
conscience and religion. Considering the current stage of development of Kazakhstan in the context of this
problem, we emphasize that it is accompanied by complex processes in the spiritual life of the community, a
large increase in religious communities as traditionally practiced religions and non-traditional. The state
should enforce religious laws. At the same time it is necessary to study trends in religious movements, com-
prehensive work to neutralize the negative phenomena in the religious environment. Freedoms, including
freedom of conscience, must have legal guarantees.

The main conclusion of this article is that the state provides the objective conditions for freedom of
conscience. Manifestation of genuine freedom of conscience does not depend on the number of its carriers, it
appears meaningful action oriented people, humanity as a whole. Freedom of conscience in the legal sense,
we consider as objective right (Freedom of Conscience Institute) and as a subjective right (the right to free-
dom of conscience).An important element of freedom of conscience is the principle of the equality of believ-
ers and non-believers, without which it is virtually impossible. Freedom of Conscience Institute is a totality
of law recognizing the right of every citizen to profess any religion or no religion. It should be noted that the
constitutional freedom of conscience — the fundamental right of private citizens. Unlike other personal
rights of constitutional freedom of conscience — not a subjective right, but a set of subjective rights, and
each of them has the legal aspects, consists of specific powers.

Thus, the concept of freedom of conscience can be formulated as: freedom of conscience — a constitu-
tional legal norms of the secular state, which regulates a set of subjective rights and provides an opportunity
to practice any religion or no religion.
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N.E.bIckakoBa

Ap-0K1aH 00CTAHABIFBIHBIH TYCIHIT|
’KOHE OHbIH KOHCTUTYUMSUIBIK-KYKBIKTBIK Heri3aepi

Makarnana ap-oxJaH OOCTAHIBIFBIHA KATHICTHI KOHCTUTYLMSUIBIK-KYKBIKTBIK AaCIEKTiliep MEH KYKBIKTBIK
Heri3ieMenep KeHiHeH KapacThIpbUFaH. ABTOp (akTiUTiK >Karjaiiapra cCyiieHe OTBIPBIN, ap-0XKAaH
OocTanabIFel JKarfaibiH, Kasakcranmarel miHM axyangsl 3epzaenereH. ConbsiMeH KaTap Kasaxcran
Pecrry6nikachHBIH OiHU OipiIecTiKTepAiH KBI3METIH KYKBIKTHIK PETTeyre KaThICTBI HOPMAaTUBTIK-KYKBIKTBHIK
aKTUIEPl XKaH-)KAKTHI TalJaFaH.

N.E.Uckakosa

IlonsiTue CBOﬁO}IbI COBECTH U €€ KOHCTUTYHHHOHHO-IIPABOBbLIEC OCHOBBI

B cratbe paccMOTpeHb! HOBBIE IOJIXOABI K BOIPOCAM CBOOOJIBI COBECTH, €€ INPABOBBIM OCHOBAaHUSM H
Pa3IHIHBIM KOHCTHTYIIMOHHO-IIPABOBBIM acIIeKTaM. ABTOp Ha OCHOBE OOJIBIIOro (haKTHYECKOTO MaTepHaia
paccMaTpHBaeT COBPEMEHHOE COCTOSHHE CBOOOIBI COBECTH M ToJioxkeHHe penurud B Kazaxcrane. Cheman
aHAJIM3 HOPMATHBHO NPABOBBIX AaKTOB, DPEryJIMPYIOLUIMX JEATEIbHOCTh PEIUTHO3HBIX OOBEIUHEHHH B
Pecny6nuke Kaszaxcran.
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Signs of organized crime according to the Criminal code
of the Republic of Kazakhstan and foreign countries

In article criminal activity of organized groups, in particular economic relations of mercenary and mercenary-
violent character which define a subject of criminal interest and accordingly encroachment are considered.

Key words: organized criminal group, organized prostitution, attack, planning criminal activities.

An organized group is a stable organization with a hierarchical structure and its own rules of conduct,
formed in order to obtain material benefits of crime.

Features of an organized criminal group:

1. Stability. This feature characterizes the degree of development of the same organized criminal group
in the process of crime and improve their action against her revelations [1; 130].

2. Hierarchically organized structure. This means that a certain orderliness organizing a criminal group
in terms of the relationship between the parties, as well as the relationship of leadership and subordination. In
the course of the criminal activities of the group for the individual participants are fixed constant functions
related to the direct fulfillment of crimes (performing unit); the governance of the group (organizational and
managerial); ensuring the existence and functioning of the group (providing organizational unit). Analysis of
the functional role of the members of an organized group allows you to identify the place and role of each
participant in the implementation of criminal activity and specific crimes. When this becomes essential char-
acteristic of action for the implementation of a function, i.e. decision on exactly what has been done and
how.

However, in an organized criminal group, the place and role of each participant can be understand only
in relation to its actions with other members. Therefore, the establishment of such links is required in the in-
vestigation of organized crime. In addition, the destruction of an organized criminal group — is, first of all,
the destruction of relationships within the group. It can be identified due to the formation and development
of the group communication and interaction management.

The important role in the investigation of organized criminal activity has linkages management, which
are fundamental and are divided into vertical and horizontal. Pyramidal character of the structure of an orga-
nized criminal group for expression vertical linkages — in the form of subordination relations, when per-
formers (lower unit) are subject to the organizer group (high unit), and horizontal — in the form of co-
ordination between members of the same level. Moreover, the conditions for the existence of large groups
(organizations, communities) dictate the need to comply with strict secrecy, so the members of such an or-
ganization can know only a limited number of participants in the group. However, the whole group act as a
single mechanism, and all the participants are connected with each other, interact to solve any specific crimi-
nal purposes. For example, if the group begins to increase its sphere of influence and affect the interests of
other organized group, in this confrontation involve all members of the group. Therefore, the establishment
and analysis of the relationships of interaction within the group reveals all the participants of the criminal
community.

3. The presence of informal norms of behavior and responsibility. They contain more or less elaborate
system of sanctions and rewards. More often than not — it is a mixture of the laws of the criminal world
«criminals» with the rules of criminal activity and the shadow economy.

4. Existence of financial insurance fund («common fund»).

5. Relation with other organized groups. It can be on the following basis: neutral relationship; relation-
ship of subordination-domination; a state of war. Most organized crime groups tend to expand their activi-
ties. At the same time, stronger and larger groups tend to subdue the weak. Relationship of subordination-
domination are of two types. In the first case, an organized group of transferring part of their received by
criminal means of income (from 10 to 50 %) the leadership of the other group, while continuing to inde-
pendently carry out their criminal activities (criminal association) [2; 13]. In the second case, the group is
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included in the structure of the other group as a slave, a relatively independent education and begins to carry
out criminal activities on the instructions of the organizers of this association (criminal organization). How-
ever, self-organized groups are not always ready to unite with others.

Classification of organized criminal groups can be made on various grounds. Thus, the formation dis-
tinguish from ordinary orientation, operating in the field of economic relations, mixed. In turn, the first di-
vided into the formation of the traditional type, operating without a hard power pressure (for example, deal-
ing with drug trafficking), and the formation of a gangster type that focus on military methods (banditry and
so forth.).

Formation of economic orientation are divided into groups of closed and open-ended. The first did not
go beyond that criminal activity; they are in one or two of economic or financial structures. The second uses
every opportunity to expand their criminal influence.

With regard to the relationship with corrupt individuals are divided into groups having such communi-
cation and do not have.

Depending on the area covered by distinguished local (operating in the same region), inter-regional and
international organized crime groups.

Modus operandi by organized groups are very diverse. The structure of their criminal activity contains
several elements: the base — the main direction of its criminal objectives; auxiliary — the crimes that are
associated with the preparation for the basic activities (e.g. software group for smuggling weapons); side —
a crime that complement the core activities (e.g., carrying and possession of a weapon during robbery); atyp-
ical — crimes that are not provided the basic intent group and its members are committed under the influ-
ence of any particular circumstances (hooliganism, rape, and so on) [3; 170]. Naturally, for criminological
characteristics of organized criminal activity are important basic offense. In this regard, it is necessary to
consider the main activities of organized criminal groups. These include:

1. Drug industry (selling drugs, illegal manufacture of drugs; drugs smuggling).

. llicit trafficking in weapons

. The theft and smuggling of vehicles.

. Organized criminal attack on goods.

. Organized forms of illegal migration.

. Organized prostitution.

. Organised criminal attacks on cultural objects or works of art.

. Computer crime (illegal receipt of funds with the use of computers; unauthorized access to electronic
information, which can serve as a source for crime, theft of computer software, the distribution of software
viruses).

9. lllegal wildlife trade (according to the article about poaching — harvesting bear bile, reindeer antlers,
skins of wild animals, snake venom, and so on).

10. The criminal attacks on strategic commodities (control exports of raw materials and energy re-
sources, the most favorable import goods; smuggling of energy, metals, ores, rare metals, forests, as well as
the theft of non-ferrous metals).

11. The criminal attacks in the fuel and energy complex (the pressure to choose from exporters strategi-
cally important raw materials, the formation of sales prices, sales volumes, distribution of currency and ruble
funds derived from exports).

12. The smuggling of hazardous waste.

13. The criminal assault on the consumer market.

14. The penetration of criminal structures in the financial system (theft, bribery, currency transactions,
theft of precious metals and stones from the field of mining, processing and trading with them, smuggling,
production and sale of counterfeit money, state securities and foreign currency).

Considering the mechanism of organized crime, it must be assumed that this activity goes through sev-
eral stages:

— Collection, analysis and evaluation of information on the relevant area of social or economic life of

society with a view to possible application of criminal intentions;

— Development of technology crime;

— Preparation for the implementation of criminal activities and measures for its protection;

— The implementation of criminal activity;

— The adoption of measures to conceal the criminal activity and its traces.
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At the heart of the criminal activities of organized groups laying the economic relations that are greedy-
selfish and violent nature that determine the subject of interest and criminal assault, respectively. A typical
subject of a criminal assault are money, securities, jewelry, valuable industrial products and raw materials,
antiques, advanced technology and production equipment scarce, expensive items of mass consumption, and
so forth.

Thus, valuable properties are the main subject of the criminal interest of modern criminal activity. For
these properties, criminal groups go to extreme measures, committing murder, terrorist acts and other grave
offenses. At the same time, they are arrogantly, insolently. For example, during a raid of six members of an
organized criminal group in the office of the company «Makkonen» criminals opened to avoid the use of
firearms. As a result of firing from both sides were killed one person and wounded four.

In the sphere of interests of organized criminal groups are gradually coming and intellectual values.
Abduction of intellectual activity, computer software, computer information is increasingly becoming a
source of income.

In addition, recently the subject of criminal interests of organized groups are positions of high authority
in the government, management, law enforcement system. These interests are realized either in the form of
the establishment of appropriate links of corruption (such bonds have more than a third of organized criminal
groups) or by «push» for these positions his henchmen.

Since the beginning of the democratization process of socio-economic relations in the country and the
weakening of trade barriers among the subjects of a criminal interest in organized groups began to meet
those who have not had a broad criminal trafficking. For example, increasingly began to appear land, build-
ings and structures; means of production; jewelry with artistic and historical value; documents which are
equivalent to the value of money, criminal services.

Taking into account provisions of the Criminal Law Plenum of the Supreme Court adopted a resolution
«On the practice of courts of law on liability for OCG» (1997). «On some issues of application of legislation
on liability for OCG and other crimes committed in complicity» (2001) that should be followed by law en-
forcement in their activities.

In the Special Part of the Criminal Code of Republic of Kazakhstan in the chapter «Criminal offenses
against public safety and public order», in Article 263 describes the concept of crimes that are considered as
«organized crime groupsy.

Art. 263 states: «Create a guide criminal association, as well as the creation of union leaders or other
members of organized groups (criminal organization) or coordination of existing criminal acts independently
organized groups (criminal organizations) in order to commit one or more offenses — are punishable by im-
prisonment for a term of twelve to fifteen years with confiscation of property» [4].

Public danger of an organized criminal group (community) is that actions infringe on the basic provi-
sions of the civil security on the system of public administration, as well as to life and property.

The attack — one of the essential characteristics of an organized criminal group (community) directly
specified in the law.

In criminal law, the attack is an aggressive wrongful act committed by any criminal purpose and create a
real and present danger of immediate use of violence as a means of achieving this goal. Attach in OCG can be
expressed in a variety of forms and perform a variety of purposes, and is usually accompanied by either vio-
lence or threat of violence, most often — physical violence. The attack is characterized by a length of time.

In the OCG?’s attack can be used not only physical but also psychological violence in the form of threats
of violence to the victim immediate physical violence. In this case, there is still an attack of mental abuse
victims, even if the victim did not have the physical violence on them.

The object of an organized criminal group (community) in the criminal law is usually called a basis of
public safety. Despite some differences in terminology that is used at most authors defines the object of an
organized criminal group (community) as a set of social relations that provide safe existence and freedom of
legitimate activities of government, public enterprises, institutions, organizations and individuals. However,
this is the whole concept of social security.

The legislator has designed this criminal law that in p. 1, 2, 3 of the Art. 263 Criminal Code has provid-
ed independent penal offense.

The objective side p. 1 of the Art.263 Criminal Code characterized by the following steps:

a) the establishment of an organized criminal group;

b) management of an organized criminal group. Actus reus is in p.2 of the Art. 263 of the Criminal
Code, is to create a criminal community (criminal organization); guide criminal community (organization) or
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its structural subdivisions; the creation of an association of organizers, leaders or other representatives of
organized criminal groups.

The objective side of p. 3 of the Art. 263 of the Criminal Code provides for participation in a criminal
association (criminal organization) or in an association of organizers, leaders and other representatives of
organized criminal groups.

Creation as an organized criminal group, as well as a criminal association and these criminal organiza-
tions involves activity directed at their organization (recruiting people, the acquisition of weapons, the de-
velopment of criminal purposes, etc.).

Manual of criminal groups specified in the Criminal Code st.263 suggest activities such as developing
plans for criminal activity, allocation of responsibilities, funds the organization of security.

The creation of an association of organizers, leaders or other representatives of criminal groups suggests
their union, the distribution of spheres of influence, the development of plans of joint activities. This repre-
sents an increased danger to the public, as it creates a criminal group with the highest degree of organization.

Participation in a criminal association (criminal organization), an association of organizers, leaders or
other representatives of organized criminal groups is to produce and specific crimes related to serious or very
serious crimes, participation in gatherings, assignments, assignments leaders of a criminal organization.

The notion of an organized criminal group, the criminal community (criminal organization) is given by
the legislator in p.3 of the Art.31 Criminal Code.

Composition of the crime is formal. The crime is considered as a finished from the inception of an or-
ganized criminal group, criminal association or union organizers, leaders or other representatives of orga-
nized criminal groups.

Public Safety as an object of an organized criminal group (community), as a kind of collective term in-
cludes various components: life, health, property, the normal operation of enterprises, institutions and organ-
izations, etc. Because of the legal nature of OCG has a complex object, not reducible to any of its constituent
elements. In this context of the thesis criticizes the view expressed in the literature that the object of an orga-
nized criminal group (community) is a property.

Thus, the main object of an organized criminal group (community) is a public safety as a system of so-
cial relations that ensure safe living conditions of institutions, enterprises, organizations and individuals
[5; 63].

As the additional objects of specific offenses of this kind can serve individual relationships or group of
related relations of the system.

On the objective side, OCG is a complicity in the crime, possessing all its features.

Based on the meaning of the law, a gang is defined as a stable armed groups or organized armed groups
of two or more persons who had previously united to commit one or several armed attacks on individuals or
organizations.

OCG acts as a stable criminal organization that is different from other kinds of participatory qualitative
characteristics. Under the criminal organization should be understood persistent association that organized to
commit crimes, having managers and subordinates, where the distribution of responsibilities carefully
thought out.

Thus, OCG as a form of group crime, characterized by multiple participants, the direct participation of
each of them in enforcement actions which constitute the objective side of the same elements of a crime; im-
plementation of malice joint participation of all persons united in the OCG to perform intelligent functions to
the application of direct physical effort [6; 90].

OCG is a variety of crimes committed in complicity it characterized by:

— Planning criminal activities;

— The distribution of roles between the partners in the process of committing a crime;

— Stability of the composition of the group — and the coordination of their actions;

— Constancy of the forms and methods of criminal activity;

— Duration, and the number of crimes committed.

These signs indicate that the stability as a quality to which provides guidance in the legal characteriza-
tion of an organized group.

Definition of organized crime was given in the US Department of Justice and the FBI in 1975 for use in
special programs to combat with it. According to this definition, «organized crime is an activity of any group
of persons whose main occupations involve a violation of criminal laws in order to obtain illegal income, as
well as the opportunity to engage in racketeering and, where necessary, complex financial manipulations.» It
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should be noted that organized crime in many US states define differently, but the bottom line is reduced to
one — to the existence of the organization(s) established subculture in it and to engage in criminal business.
At the same time, definitions often contain elements that characterize not organized crime as a social phe-
nomenon, but penal signs, causing the concept of organized crime. In particular, the State of California under
the organized crime means an act committed by two or more persons for a long time. A similar crime occurs
in Italy and Japan. In other countries, it is not expressed in the form of the Mafia. For example, the special-
ists of Germany, noting the exceptional public danger of organized crime, describe it as a stable organized
groups engaged in various kinds of selfish and violent crimes [7].
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K.3.TokbiOacB

Ka3zakcran Pecny0iuKachbIHbIH K9He meTeaepain KbpliIMbICTBIK
Ko/JeKcTepi 00MbIHIIA YHBIMAACKAH KbIJIMBICTBIH OeJrijiepi

Makanana yipIMAacKaH TONTAPAbIH KPUMUHAIABIK KbI3METI KapacThIPbUIFaH, aTal aiTKaH1a, KPUMUHAIIBIK
MYZAE TMOHIH >KOHE COFaH THICTI KON CYFYHIBUIBIKTBIH TIOHIH aHBIKTAHThIH, MaiilakyHeMIiK JKoHe
nailakyHeMIiK-KYLITeY CUMAThIHAAFbl JKOHOMUKAJIBIK KATBIHACTAP JKAaH-)KAKThI TaJTJaHFaH.

K.3.TokybaeB

IIpu3HaKu OPraHu30BAHHON MPECTYIMHOCTH 0 YTOJOBHOMY KOAEKCY
Pecnyosimkn Kazaxcran u 3apy0e:KHBIX CTpaH

B cratse paccMOTpE€Ha KpUMHUHAJIbHAA ACATCIIbHOCTE OPraHU30BaAHHBIX I'PYIII, B YaCTHOCTHU, SKOHOMHUYCCKHUEC
OTHOILECHUSA KOPBICTHOTO U KOPBICTHO-HACUIIBCTBEHHOI'O XapaKTepa, ONPEeACIA0IUNE NPEAMET KPUMUHAIIBHO-
T'O HHTEPECA U COOTBETCTBEHHO IOCATAaTEIILCTBA.
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