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KOHCTUTYUUATBIK XXOHE XAJIbIKAPAJIbIK K¥KbIK
KOHCTUTYUMOHHOE U MEXXAYHAPOOHOE NMPABO

VIIK 342 (574)

E.K.KyGeeB

Kapazanounckuii 2ocyoapcmeennviii ynueepcumem um. E.A.Byxemosa
(E-mail: rektor@ksu.kz)

HpOﬁﬂeMbI CTAHOBJICHHUSA COLIMAJTBHOTO rocyiapcraa
U peajin3alui KOHCTUTYINHOHHOTO IMpaBa
rpa;xaiad Ha COnmajJbHO¢ obecreueHue: TCHACHIIUHU
N NNEePCNEKTUBLI COBPEMEHHOI'O Ka3zaxcrana

B crarbe BeIABUTAETCSI M 0OOCHOBBIBAECTCSI TE3HC O TOM, YTO PEANTM3aIs KOHCTUTYIIMOHHOTO MpaBa Ha COLH-
apHOE OOecredeHne MpsIMO 3aBUCHUT OT (YHKLIHOHMPOBAaHHS MeXaHHM3Ma ero peanusanuu. Ha ocHoBe mpo-
BEJICHHOTO MCCIIEIOBAHUS CAENaH BBIBOJ O HEOOXOAMMOCTH TMOBBIIIECHHUS MTAPUTETHBIX Hayall rocyaapcTBa U
Pa3BUTHS HETOCYIAPCTBEHHBIX OOIECTBEHHBIX MHCTHTYTOB B MEXAaHM3ME PEalN3allid KOHCTUTYIHOHHOTO
npaBa rpakaaH Ha coluaabHOEe oOecleyeHne, a Takke BHEIPEHUsS] YaCTHO-TOCYIapCTBEHHBIX Hadall KaKk He-
00XOIMMBIX YCIOBHH ITOCTPOSHHMS CONMAIBHOTO rocynapcrsa Pecrryomukn Kazaxcran.

Knrouegvie cnosa: KOHCTI/ITyHI/ISI, COLMAJIbHOE ToCyaapCTBO, COLUAJIBHOC 06ecne‘{eHI/Ie, KoHICNnuusA, Coun-
AJIBHBIC YCIIYTU, Ka4€CTBO, COMAJILHBIC CIIY)K6I>I.

W3meHeHus1, IPOUCXOAIINE B MUPOBOW SKOHOMUKE U TIOJIUTHKE, MPOIECCH TII00aTN3aIui, a TaKkxKe
BHYTpEHHSS IUHAMUKa pa3BuTus PecnyOnmku Kazaxcran He MO3BOJSIFOT OCTaHABIMBATHLCS Ha JIOCTHTHYTOM.
B mensx obecrieueHrss COOTBETCTBHS HAIMOHATBLHOTO MPaBa HOBBIM BBI30BAM BPEMEHH HEOOXOAMMO J1ailb-
HeHIIee COBEPIICHCTBOBAHNE HOPMOTBOPUYECKOHN 1 TIPAaBOIPUMEHUTEIHHON AEITEIHFHOCTH TOCYIapCTBRA.

Oo01mecTBeHHO-IONUTHYECKOe pa3Buthe PecryOnnku Kazaxcran xapakTepusyeTcs SJHEPTHYHBIMU Ia-
ramMy TOCYJapCTBa MO MPOBO3TJIAMICHUIO U CO3JaHHI0 BCEX HEOOXOIUMBIX YCIOBHU JUIsl pealu3alliy MpaB
rpakaad. boiee Toro, Ha HaII B3TJIAM, CETOAHS HET Oojiee BaXKHOW W 3HAYMMOM TOCYIAapCTBEHHOM 3ajadu,
TaK KaKk IMEHHO OT peaju3alliyl MMpaB YeJOBeKa B 3HAYUTEIHHOU CTENeHU OyAeT 3aBUCETh Ka4ecTBO pelle-
HUS TOJUTHYECKUX, SKOHOMHYECKUX, KYJIBTYPHBIX M MHOTHX JIPYTHX Mpo0jeM o0IecTBa.

IIpoBo3srnamas cebsi colMalbHBIM TOCYAapcTBOM, KazaxcraH TeM caMbIM IMOMUYEPKHYNT HPUBEPIKCH-
HOCTh MEXIyHApOTHO-TIPABOBLIM aKTaM B 00JIaCTH IpaB yelioBeka. B mepByro ouepenpb 310 Beeobmas nek-
Japaiys mpaB 4eloBeKa, CornacHo 1.1 ¢T.25 KoTopoil KaXKblil 4eTOBEK UMEET IPAaBO Ha TAaKOM >KU3HEHHBIN
YpOBEHb, BKIIIOUAs MHUIILY, OJCKIY, KIIUIIE, METUITMHCKUA yXOJI 1 HEOOXOIUMOE COLMANIBHOE 00CTyKHBa-
HUE, KOTOPBIF HEeOOXOIMM ISl TIOAIEP>KaHUS 30POBhS U OJIATOCOCTOSHUS €T0 CaMOTO M €0 CEMBH, U MPaBO
Ha o0ecleyeHre Ha CiIy4ail 0e3paboTuIlsl, 00JIE3HH, MHBAIMIHOCTA U T.A. [1]. DTOT mpuHIMI pa3BUT B II.1
cT. 11 MexayHapoaHOTO MakTa 00 SKOHOMHYECKUX, COIMAIBHBIX M KYJIbTYPHBIX MpaBaX: «YUYacCTBYIOIIUE
B HacTosiieM [lakTe rocynapcTsa NpU3HAIOT MPABO KaXJOT0 Ha JIOCTOMHBIN )KU3HEHHBIH YPOBEHb JJISl HETO
Y €T0 CeMbH, BKIIOYAIONIUIA JOCTATOYHOE MTUTAHKE, OJIEKIY W KUIHIIE, M Ha HEPEPHIBHOE YIydIIEHHE yC-
JIOBWIA KM3HH. [ 0CynapcTBa-y4yaCTHUKY NPUMYT HaJUJICKAIINE MEPBI K 00ECIIEYEHUIO OCYIIECTBICHUS STOTO
npaBa, IpU3HaBas BAXKHOE 3HAYCHUE B ATOM OTHOLLICHUU MEXAYHAPOIHOTO COTPYIHUYECTBA, OCHOBAHHOIO
Ha CBOOOJITHOM COTJIACHI».

B cootBercTBuH co ct. 1 Koncturynuu 1995 r. Pecniy6nnka Kazaxcran yrBepkaaer ce0si COHaIbHBIM
rocygapctBoM [2]. HecMoTpss Ha TO, YTO HBIHEUIHSSI SKOHOMHUYECKAs CUTyallusi HE MO3BOJIIET TOBOPUTH
o ToM, uTo B KazaxcraHe yxe copMHUPOBAHO TaKOe TOCYJAPCTBO, TEM HEe MeHee caM (PaKT MPOBO3IIIAIIICHUS
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I'Ipo6neMb| CTaHOBJIEHUA coUunanbHOro...

Pecry0viku colMaibHBIM TOCYAapCTBOM, a TAKKe pa3pabaThiBacMbIC U MIPUHSTHIC PEIICHUS B 3TOM HAIPaB-
JICHUH TOBOPAT O TOM, YTO MHTEPECH], MOTPeOHOCTH TpaKIaH, HApoa B IEJIOM SIBIISIOTCS TJIABHBIM 3BEHOM
BO BCel menu mpeoOpa3oBaHuil 00mIeCcTBeHHOH u3Hu. He ciydaiino KoHCTHTYyLHS MpOBO3IJIAIIaeT BbIC-
IIMMH [ICHHOCTSIMH JKH3Hb, IPaBa U CBOOOJIHI YEIOBEKA M TPAKIAHMHA, a TAK)KE YTBEPKIACT CONUIAPHOCTh
¥ KOHCOJIMAALMIO OOIEeCTBAa HA OCHOBE COTJIACOBAHMS MHTEPECOB. 3/1€Ch BECbMa aKTyallbHO 3BydYaT CJIOBa
Bb.KuctaxoBckoro: «B gem ke HacTosIKe W UCTHHHBIE 1eNn rocyaapctBa? OHU 3aKITIOYAIOTCS B OCYIIECTB-
JIEHUU CONUJIAPHBIX UHTEpecoB JroaeH. [Ipu moMoru rocyjapcTBa OCyIIECTBISIETCS TO, YTO HY>KHO, 10POTO,
LEHHO BCEeM JIoAsM. ['ocymapcTBo camo 1o cebe ecTb BceoObeMitomas GopMa COTHIAPHOCTH MEXKIY JTIOAb-
MU, H BMECTE C TEM OHO BEJIET K CO3JJaHHIO U BHIPaOOTKE HAaUOOJIEe TIOJHBIX U BCECTOPOHHHUX (OPM UelloBe-
yeckoil conmuaapaoctr. Obtiee 6:1aro — BOT (opMyIia, B KOTOPOW BBIPAXKAIOTCS IIENU U 3a]]a4l TOCYapCTBaY
[3; 259].

Pa3BuTHE KOHCTUTYIIMOHHOTO CTPOUTEILCTBA OBUTIO 03HaMeHoBaHO npuHsITHEM 21 Mas 2007 r. 3akoHa
«O BHeceHWHW M3MeHEHMM U gomnoyHeHn B Konctutyrmio Pecrybnukn Kazaxcrany, KOTOpBIM MTPOBO3TIIA-
UICHBI TPUHIUIHUAIBEHO BaXKHBIC JJI CTPaHbl HOBEILIBL. [Ipy 5TOM B OCHOBHOM COXPaHWJINCH ITapaMeTphl Ka-
3aXCTaHCKOW MOJENU rOCYJapCTBEHHOTO YCTPOMCTBA, BRIICPXKABIICH MPOBEpKYy BpemeHeM. biaromaps xyp-
Cy Ha BCECTOpPOHHEE Pa3BUTHE WHCTHTYTOB IPAXKIAHCKOTO OOIIECTBA, TAPMOHM3ALMIO OTHOIIEHUH TOCyaap-
CTBa M OOIIECTBA CHATHI KOHCTUTYIIMOHHBIC 3alPEThl M OrpPaHUYCHUS Ha OoJiee aKTUBHOE B3aMMOJCHCTBUC
TOCYJIapCTBEHHBIX U OOIICCTBEHHBIX WHCTHUTYTOB, MOJICPHH3UPOBAHA CHCTEMa MECTHOTO CaMOYIPABJICHHUS,
CETO/HA MOJHOCTBIO OTBEYAIONIAsl BHYTPEHHUM YCJIOBHSAM U MOTPEOHOCTSIM Hamieil cTpaHbl. | TaBHBIMU UTO-
raMu peanu3anuy HoBo KoHIenmuu crano manmpHEiIee BOIUIomeHne U pa3suTtie PecnyOmmkn Kazaxcran
Kak MpaBOBOTO U COIMATBHOIO FOCYAapCTBAa.

B macrostmee Bpems Ilpesunentom u IlpaButenbctBoM PecnyOnmkn KazaxcraHn BBEIIBHHYTa OpHTH-
HaJlbHAs KOHIEHIHS COIMabHOW MojaepHHm3anmu KazaxcraHa, B KOTOPOH TPyH AOIDKEH OBITh BBIABUHYT
Ha TIEPBHIN IJ1aH, KaK PEIIAONINi HAIMOHATBHBIN (DAKTOp CONMATLHONW MOJICPHU3AINN U TJI00ATFHON KOH-
KypeHTocmocoOHocTH. CerofHs TOCyJapCTBO JOJDKHO CO37aBaTh YCIOBHUS JUIS Pa3BUTHS TpakjaH, ObITh
MapTHEPOM, a HE JJOHOPpOM. BaxHo MoHATH, 4TO ycnex KazaxcraHa 3aBUCHUT OT ACMCTBUM BCEX €ro Irpak/iaH,
Bcero obmiectsa. Kaxkplii kKa3axcTaHell JIOJDKEH OCO3HABATh, YTO €r0 JIMYHBIH NMPO(EeCcCHOHATBHBIN OIBIT B
M000# oTpaciy, rie ObI OH HU OCYIIECTBIISII CBOIO TPYIOBYIO JNEATEILHOCTh, BHOCUT HEOCITIOPUMBIH BKIIA]
B pa3BUTHE CBoeil cTpaHbl. OT 3TOro 3aBHCHT ycliex MoaepHm3anuu Kaszaxcrana, KoTopas AoimkHa 0a3upo-
BaThCSl HA pPeabHBIX IKOHOMHUYECKHX JOCTIDKEHUSX W pean30BbIBaThca uepe3 OOmeHannoHATFHYI0 KOH-
LEMIIHIO.

OmnpeneneH KOMIUIEKC 3a/ad, peanu3alus KOTOPHIX IMO3BOJUT MPOJODKUTH  COLMANBHO-
SKOHOMHMYECKYIO MOJECPHH3AlMIO HAIlIEW CTpaHbl, 1aTh JOCTOWHBIA OTBET Ha BbI30BHI XXI B. Ha moBecTke
ITHS — OOHOBJICHHE COIMAIIEHOTO 3aKOHOAATEIbhCTBA, (hopMupoBaHUE (H(HEKTUBHON MOAETU COIHAIBLHO-
TPYJOBBIX OTHOIICHUMN, O0CCIICYCHHE BBHICOKHX KA3aXCTAHCKUX CTAaHAAPTOB KauecTBa JKWU3HU, PA3BUTHE WH-
(hOpMaITMOHHO-KYIBTYPHOM COCTaBIISIIOIIEH MOAEPHHU3AINH, TOCTpoeHNEe d((HEKTUBHON CHCTEMBI TOCyaap-
CTBEHHOT'O YIIPABJICHHUS COIUAIBHBIMH MPOLIECCAMH.

B cBsi3u ¢ 3TUM, TOBOpPS O pa3BUTUH COIMANLHOW NonuTuku B PecnyOonuke KazaxcraH, ciiegyer oopa-
TUTh BHUMaHHE Ha OJUH M3 HanOOJIee HCIOIb3YEMBIX HHTETPAIbHBIX KOJIMYECTBEHHBIX MOKa3aTelleH, Mpu-
HATBIX B cucteMe OOH, — mHAeKc pa3BUTHA 4YesoBedecKoro noreHuana. OH CyMMapHO OIEHHBAET ypo-
BEHb 3/I0POBbS U MPOJOKUTEIBHOCTH KU3HH, YPOBEHb TPAMOTHOCTH B3POCJIOr0 HACEICHUS U OXBaT Hace-
neHus yueOHbiMu 3aBeneHusiMu, BBII Ha nymy Hacenenus. MHAeKC pa3BUTHS YEIOBEUYECKOTO MOTEHIIHATIA
CIIY>)KHT TIOKa3aTeNleM [Tl MeKIYHApOIHOTO CONOCTABICHHS YPOBHS U Ka4ecTBa KU3HU HACETICHMS.

IToMuMO MHTErpanbHBIX MOKa3aTeNled KauecTBa KU3HU, B MPAKTHKE COLMAIBHOIO YIIPABJICHUS TaK:Ke
B2KHOE 3HAYCHHNE MMECIOT KOHKPETHBIC MHIUKATOPHI PA3BUTHUS OTJCIIBHBIX COCTABIISIONIMX COUAIBHOM cde-
pel. K TakuM mHIMKaTOpam, MpeXKIe BCEro, CieayeT OTHECTH: MPOXKUTOYHBI MHHHMYM, CPEIHEIyIIeBOI
JOXO/I, pa3Mephl COLMANBHBIX BBIIUIAT, IEHCHH, CTUTICHIU, 3apab0THON TUTaTh, MHAEKC MMOTPEOUTETHCKIX
1IeH, AeIIATOp, ypOBeHb 0e3padoTullsl, kodhdunueHT J>kuHu (COOTHOIICHUE JISIMIICH HanOoIee U HauMe-
Hee 00ECIeUYeHHOTo HaceleHHs), MUHHUMAIbHYIO0 3apab0THYIO TUIaTy, MEpBBIH paspsi eAuHOW TapupHON
cetku (ETC), neHcHoHHBII BO3pacT, CTaBKy €IMHOTO COIHMAIHHOTO HAJoTa WM CyMMapHbIE IJIaTeKH B TO-
CY/IapCTBEHHBIC COIMAITBHBIC (DOHIIBI, JOTF0 KOMMYHAIBHBIX TUIATEKEH IO OTHOIIICHHIO K CyMMapHBIM JI0XO0/IaM.

Peanuzamus rocynapcTBoM cBouX ()YHKIHA MOXKET OCYIIECTBISATHCS TOJIBKO C MCIIOJIB30BAHUEM ITOKa-
3aTesiei, OTpaXKaroIIMX COOCTBEHHO COIMANIbHBIA 3PPEKT KOHKPETHOH ACITeIbHOCTH. B 3TOM CBSI3U MOXKHO
MPUBECTU OMPEJCIICHUE «COIUAIIEHOTO HOPMAaTHBAa, KOTOPBIN MPEICTaBIsIeT COO0H HaydHO 00OOCHOBaHHYIO
KOJIMUYECTBCHHYIO U KAYECTBEHHYIO XapaKTEPUCTHKY ONITUMAIBHOTO COCTOSIHUS COIMAIBHOTO Mpoliecca (Wim
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OJHOHM M3 ero cTopoH). JlaHHas XapakTepHCTHUKa MOXET OBITH MOJYyYEeHA HA OCHOBE y4eTa 0OOBEKTHBHBIX 3a-
KOHOMEpHOCTEH 00IIeCTBEHHOTO Pa3BUTHS M BO3MOXKHOCTEH rocyaapceTsa. M oHa gomkHaA OBITH HalpaBieHa
Ha MaKCHMalbHOE YIOBJIETBOPEHHE MaTepHUaJbHBIX U TYXOBHBIX NOTPEOHOCTEH, BCECTOPOHHEE DPa3BUTHE
JUYHOCTH. B 3TOM ciydae conuanbHBI HOPMATUB CTAHOBHUTCS 3TaJOHOM OLIEHKU (P (PEKTUBHOCTU peatn3a-
MU CONMANBHBIX (DYHKIMHA ¥ [ENbI0 COUAIBHON MOJUTHUKH, HEOOXOIUMBIM 3JIEMEHTOM YIIPABICHHUS COITH-
anpHOM cepoit.

CouuanbHble CTaHAAPTHI ABJSIFOTCS OPUEHTUPAaMHU NPH BHIPAOOTKE COLMANBbHO-DKOHOMUYECKOH IOJIH-
THUKH, OCHOBOH pacmpeneneHus pecypcoB, GOpMOil COLMaIbHBIX FrapaHTUi U 0053aTeIbCTBAMH TOCYAapCTBa
riepea Hapoaom [4].

HyxHO mepecMoTpeTh OCHOBHBIE ITYHKTHI 3aKOHOB, Kacarolliecsl COnrnanbHOl Monepan3anmu. DOyHia-
MEHTOM BCEW MOJEpHHU3aIMU MOCTyXuT OOILIeHalMOHaIbHAs KOHUENIUS COLMaIbHOro pa3sutus PecmyO-
muku Kazaxcran, ocHoBanHas Ha Ctparernu «Kazaxctan-2050» u HampsMyio CBs3aHHas ¢ pe3ydbTaTaMy
WHAYCTPUATbHO-MHHOBAIIMOHHOTO Pa3BUTHS PECITYOINKH.

B HOBOI1 iporpammHuoii cTathe «Conuanbaas MmoaepHu3amus Kazaxcrana: /[Baamars maros k O0mecT-
By Bceobmero Tpyna» ['maBa rocynapcrsa H.Ha3zapbaeB nenaet kpaTkuii aHamu3 MPOHICHHOTO HAIIeH pec-
myOJIMKOM 3a IBAAIATH JIET MyTH HE3aBHCHMOCTH, a TAK)KE COBPEMEHHOI CUTyallil B MUPOBOI SKOHOMHKE,
KOTOPYIO, TIO BCEM IPOTHO3aM 3KCIIEPTOB, OYEBUIHO, OKUAAET BTOpasi BOJHA KpHU3Kca. 3aTIHYBIIMHCS MHU-
poBoli (pMHAHCOBBIN KPU3UC MPHUBEN K HETATUBHBIM IMOCIEACTBUAM B SKOHOMUKE, BBI3BAJI HANPSDKEHUE B CO-
[IMATBHOM CaMOYYBCTBHM HACEJIEHHS MHOTHX CTpaH, B TOM 4YHCJEe BBICOKOPA3BUTHIX. He ciydaiiHo, 4TO
B MEPHUO KPUIUCHBIX UCTIBITAHUNA MMITYJIbC TIOJMYYHIN HHTETparoHHbie mpoekThl [5]. Co3nanue TamoxeH-
Horo coro3a Poccun, Kazaxcrana n Benopyccuu OTKpbIBaeT HOBBIE MEPCIEKTHBBI IJISi MHTETPAllMOHHBIX
mpoiteccoB B A3narcko-TuxookeaHckoMm perunoHe. Kak ciencTBue 3Toro — IMOSBICHHE HOBBIX COBMECTHBIX
MPOEKTOB B 00JAaCTH SKOHOMHKH, YTO TO3BOJIT CO37aTh HOBBIE paboume mecta. CieyeT OTMETUTH, YTO
B Poccun yxe mmeercsi onpeneneHHbI ONBIT PELICHUs] BOMPOCOB COLUAIBHON MOJUTUKHA M COLUAIBHOTO
pa3BuTHsA, B 4YacTHocTH, npuHsAToe B 1997 r. IloctanoBnenue IlpaBurensctBa Poccuiickoit deneparyu
«O TOCyIapCTBEHHBIX MUHUMAIIBHBIX COIMAJBHBIX CTAHAAPTaX» OIpPENessulo, YTO COIHalbHAas CTaHIAPTH-
3anus SBIsieTCs cepord perJaMeHTaluy BaKHEHUIIMX [apaMEeTPOB COLUAIBHOTO Pa3BUTHSA CO CTOPOHBI Op-
TaHOB TOCY/IapPCTBEHHOH BJIACTH B JAHHOM rocynapcTse. Takue coluaibHble CTaHIApThl ONpENeIeHbl B Cie-
TYIOIIHX 00JIacTsIX:

* OTUIaTa TPYJla — MUHUMAJBHBIA pa3Mep OIUIaThl TPy/a; eArHas TapudHas ceTka 1Mo oriate Tpyaa pa-
OOTHHKOB OIOKETHOH CepHI;

* IEHCHOHHOE 00ecIieYeHre — MHHHUMAaJIbHbBIE pa3Mephl TOCYAaPCTBEHHBIX TTEHCHIA;

* o0pa3oBanue — HAOOP 0OIIEAOCTYMHBIX OSCIUIATHBIX YCIyT 00pa30BaTENbHBIX YUPESKICHUN, PruHAH-
CHPYEMBIX 3a CYET CPEACTB rocOIOKEeTa; HOPMBI M HOPMAaTHUBBI NMPEACIFHON HAIMOJIHIEMOCTH KJIACCOB U
TPYMI B TOCYIapCTBEHHBIX U MYHUIIUIAILHBIX 00pa30BaTEIBHBIX YUPEKACHUIX; HOPMBI U1 HOPMATUBBI CO-
[MANBHON TOANEPKKH 00ydJaromuxcs; HOPMAaTHUB 4YHCIA CTYIEHTOB, MOMyYalOMIMX OECIIaTHOE BBICIIEE
npodeccuoHaNbHOE 00pa30BaHUE B TOCYJAPCTBEHHBIX BHICIINX YICOHBIX 3aBE/ICHHSX;

* 3[paBOOXpaHEHUE — IMEpeueHb BUIOB MEAMLMHCKON MOMOIIM, MPEIOCTaBIIEMON YUpeKACHUSIMU
3IpaBOOXpaHeHU OecruiaTHO; HAOOp OOIIEHOCTYIMHBIX OECINIATHBIX YCIYT IO OKA3aHHI0 amMOyIaTOpHO-
TTOJTMKTMHIYECKOM, CTAITMOHAPHON M CKOPOHW METUITHHCKOW ITOMOINH, (DMHAHCHPYEMBIX 3a CUET OIOKETOB
Pa3NUYHBIX YpOBHEH U (OHIOB 0043aTENbHOT0 MEAUIIMHCKOTO CTPaXOBaHUs; HOPMBI U HOPMAaTHBBI o0Oecrie-
YEHHOCTH HACENICHHS MEIUIIMHCKOW MOMOIIBIO;

* KyJIbTypa — Hab0p OOIIEAOCTYIHBIX OECIIATHBIX YCIYT TOCYAAPCTBEHHBIX M MYHUIIUTIAIBHBIX y4-
PeXKIEHUN KyNbTyphl, (DMHAHCHPYEMBIX 3a CYET OFOJKETOB Pa3lIMYHBIX YPOBHEH; HOPMBI MU HOPMATHBEI
00ECIIEYEHHOCTH HACEJICHHSI TOCYJAapCTBCHHBIMU M MYHHIIUMIANTBHBIMU YYPSKISHUIMHI KYIbTYPBI, OKa3bI-
BAIOIIMMH OOIIEIOCTYITHEIE M OeCIUIaTHBIC YCITYTH;

* COIMANIbHOE OOCITyKWBaHHE HacelleHUs — Habop OeCIUIaTHBIX YCIyT TOCYNapCTBEHHBIX M MYHHIIH-
MAIBHBIX YYPESKACHUI COLMAIbHOTO OOCTY:KUBAaHHS HacelleHHs, (PMHAHCUPYEMBIX 32 CUeT OIOIKETOB pas-
JUYHBIX YPOBHEW; HOPMBI M1 HOPMATUBBI 00ECIIEYEHHOCTH HACETEHHs YCIyTaMu YUYpPEeKICHUH COIUaTEHOTO
00CITy)KMBaHHS HACEIICHUS;

* KUJTUIIHO-KOMMYHAIBbHOE OOCITy)KMBaHHE HaceleHHss — Habop MpedoCTaBIseMbIX HAaCEJICHUIO
JILTOTHBIX KIJIUIIHO-KOMMYHAIIBHBIX YCIYT; HOPMBI M HOPMATHUBBI MUHUMAILHOTO YPOBHSI IKIIIHIIHO-
KOMMYHAaJIbHOTO OOCITY )KHBaHHS HAaCEJIEHNs], yCTaHABIMBAaeMble OpraHaMH HCIIOTHUTETFHON BIACTH.

l'oBops 0 conuanbHOM rocyaapcTBe, OTMETHM, YTO B HacTosimee BpeMs B Kazaxcrane takxe chopmu-
pOBaHBI KayecTBEHHbIE MOoKa3aTean. Ho 3To ToJabpKo Hadano OOJIBIIOTO MyTH, IOTOMY YTO HpoOieM ¢ peanu-
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3alMel CyIEecTBYIOIUX 3aJad OYeHb MHOTO. B CBSI3M ¢ 3THM B pecmyOimKe mpeiiaraercst paspadboTath U
YTBEPAUTh MUHUMAIBHBIA TOTPEOUTEILCKUIT OIODKET, KOTOPBIM OyAET CIIY>KUTh OCHOBOH IIJIST TapaHTHPO-
BAaHHOMW BBITUIATHI 3apa0OTHOH IIATHI, CTUIICHANMA, TIOCOOMI W IPYTUX COITMANBHBIX BBHIIIIAT. B cBs3M ¢ pea-
nm3anued KoHnenuuy npaBoBOW MOJIMTHUKM M OOECIEYEHHS MEKAYHAPOIHBIX COLUHUAIBHBIX CTaHIAPTOB
B PecrryOnmnke Kazaxctan HE0OX0IMMO EpECMOTPETh BCE TTOKA3aTeIH ONPENeICHNs U HCIIOJIb30BaHuUs MPO-
XKUTOYHOTO MUHUMYMa B PK, B CBsI3U ¢ ueM HEOOXOAMMO yTOYHUTH CUCTEMY pacdeTa MPOXUTOYHOTO MUHH-
MyMa, 0a3upyIOIIyIocs Ha peaJbHON BEIMYMHE PACXOA0B, U MPOBEACHHS HAJOTOBOW MOJUTUKU B OTHOIIE-
HUH JTOXOJOB 32 CYET U3MEHEHUS ITapaMeTpoB IIKaiIbl HajJorooOyoxkenus. Hayuno obocHoBanHas pa3pabot-
Ka COIMAIBHBIX Mep JeMorpaduvecKoi MOIUTHKH, COIUANbHAS MOJIMTHKA B O0JIACTH POXKIAEMOCTH U CO-
KpAaIIeHHsI CMEPTHOCTH, Pa3paboTKa MporpaMM IO OXpaHe 3/I0POBBS ACTeH 1 )KEHIIUH, 110 YKPEIUIEHHUIO 3]10-
POBbSI HaCEJICHHsI OTPAXXCHBI B PA3JINUHBIX KOHLEMIHMAX U MPOrpaMMax, peajn3anns KOTOPBIX OCYIIeCTBIIs-
€TCS Yepe3 MPUHATHE TAaKMX HOPMATHUBHO-IPABOBBIX aKTOB, Kak: 3akoH PecnyOmuku Kazaxcran ot 18 ¢es-
panst 2011 1. Ne 407-1V «O 6pake (cympyxectse) u cembe», Komeke Pecrryonuku Kazaxcran ot 26 pexadps
2011 r. Ne 518-1V «O 3m0poBbe Hapoza 1 cUCTEME 3ApaBOOXpaHeHus», 3akoH Pecnyonuku Kazaxcran ot 27
uioHs 2011 r. Ne 442-1V «O nayke», 3akoH PecryOnmuku Kaszaxcran ot 24 okrsaops 2011 r. Ne 487-1V
«O PeITUrno3HoM NeATEIbHOCTH M PEJIUTHO3HBIX 00bEIUHECHUAX», 3akoH PecryOnuku Kaszaxcran ot 11 ok-
Ts6pst 2011 1. Ne 483-1V «O murpauuu Hacenenusn», 3akoH PecyOmuku Kazaxcran ot 13.02.2009 Ne 134-1V
«O ®onae HAMOHATBLHOTO OJIArOCOCTOSIHUSY. BbuTM BHECEHBI TakKe M3MEHEHHS U JOIOJIHEHUS! B HEKOTOPbIE
3aKoHOmaTenbHbpIe akThl PecryOmmku Kazaxcran: 3akon PecnmyOnmkm Kazaxcran ot 1 deBpans 2012 r.
Ne 550-1V «O BHeceHMHM W3MECHECHHM W JIOMOJIHCHUHA B HEKOTOPBIE 3aKOHOAATENIbHBIC akThl Pecryonuku Ka-
3axCTaH MO BOMNPOCAaM TOCYAapCTBEHHOTO-COLMAIBHOTO 3aKa3a», 3akoH PecnmyOnuku Kazaxcran ot 22 ge-
ka0Opst 2011 r. Ne 515-IV «O BHeceHMM H3MEHEHHME W JOmojHEHHM B 3akoH PecnyOnuku Kasaxcran
«0O06 obpazoBannm», 3akoH Pecrrybnuku Kazaxcran ot 22 uroist 2011 1. Ne 477-1V «O BHeceHUH U3MEHEHUIH
U JIOTIOJTHEHUH B HEKOTOPHIE 3aKOHOaTeIbHbIe akThl PecyOnnku KazaxcTan mo Bompocam >KWIHIIHBIX OT-
HouleHui», 3akoH Pecybnuku Kazaxcran ot 22 mromnst 2011 r. Ne 479-1V «O BHeceHnM M3MEHEHHH M J0-
MOJTHEHU B HEKOTOPBIE 3aKOHOMATENbHbIE akThl PecryOnmkn KazaxcTan mo Bompocam 3aHSTOCTH M COIIH-
QJIbHOU 3aIIUTHI HACEICHH.

Hemnemnuit nmepuon pa3BUTHS TOCYAapPCTBEHHOCTH XapaKTepU3yeTcs BaKHEHIIEH 0COOCHHOCTHIO, B OT-
JTUYHAE OT T€X BPEMeH, KOrja OTAeNbHBbIE MpaBa W CBOOOMBI JHUIIb JAeKIapupoBaiuch B KoHcTHTyIHMH, HE
nMest oJ1 co0oii mpaBoBOTro Mexann3Ma peanuzanuu. Cerognast B Kazaxcrane mpHUHAT LENbIH MakeT 3aKOHOB,
coJiepKalIux B ceOe TapaHTHH OCYIIECTBICHUS MPaB U CBOOOJ IrpaxaH, B YACTHOCTH, B PaCCMaTpHUBaEcMOI
o0acTy 00IIeCTBEHHON KU3HH.

[ToMuMO yke OTMEUEHHBIX HAIPaBIEHUH NEATEIEHOCTA CONHMAIBFHO OPUEHTHPOBAHHOTO TOCYJapCTBa,
MOJKHO TaKKe€ BBIIECIHUTH: O0OPb0Y CO CTUXHMHHOCTBIO PHIHOYHBIX OTHOIICHUN M SKOHOMHUYECKUMH KPU3HUCAMHU
MyTEM TrOCyIapCTBEHHOTO BO3ACHCTBHSI HA DKOHOMUKY, 00pb0y ¢ OeTHOCTBIO, Oe3paboTulieil, oxpaHy Tpyna,
Yyepe3 roCyAapCTBEHHOE PETYINPOBaHIE OTHOIICHHH, OCIa0IeHuEe IPOTHBOPEUNi MEX Ty TPYJIOM H KaluTa-
JIOM; YKpETUICHHE COIMAIbHON (PYHKIIMM YacTHOW COOCTBEHHOCTH M YBEJIHUYCHHE YHCIA TPAXKIaH, IPHUKC-
JSIOMUX ce0sl K CpeHeEMY KIaccy.

[IpennpuHrMaeMble pelIUTENbHBIE IIATH M0 PA3BUTHIO SKOHOMHKH OOHA/ICKHUBAIOT U JAIOT OCHOBaHHE
TOBOpHUTH O TOM, 4To PecmyOnmka Kazaxctan B Ommkaiimiie rofsl OyAeT COMHAIBHBIM TOCYyIapcTBOM HE
TOJIBKO Ha CJIOBaX, HO U Ha jaene. LleHHocTh 1000 cTpaTeruu He B 3aMbICIIE, & B YCIICIIHOW €T0 peaiun3a-
1Y,
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ODJIeyMETTIK MeMJIEKETTIH KAJBINTACY KIHE a3aMaTTAPAbIH dJIeyMETTIiK
KaMTaMAacbI31aHIbIPYFa KOHCTUTYIHUSJIBIK KYKBIFBIH KY3€ere acbIpy MaceJeJiepi:
Ka3ipri KazakcTaHHBIH 3aHABLIBIKTAPBI KIHE KeJleleri

Makanaga oneyMeTTiK KaMTaMachl3OaHABIPYFa a3aMaTTapiblH KOHCTHUTYLHSUIBIK KYKBIFBIH JKY3€re achIpy
OHBIH TETITiHIH KbI3METiHE TiKesel Toyesai O0MaThIHABIFEl YCHIHBUIBIN, Herizaeni. JKyprisinren 3eprreynep
Herizinge Kasakcran PecryOimkachl oi1eyMeTTIK MEMIICKETIiH KYpPYABIH KaKETTi IIapThl peTiHae Keke-
MEMJICKETTIK OacTtamanappl CHIri3y, QJICyMETTIK KaMTaMacChI3AaHIbIPY a3aMarTapiAblH KOHCTHTYLHSJIBIK
KYKBIFBIH ICKE achIpy TETIiriHAEri MEMIICKETTIK €MEC KOFaMBIK HHCTHTYTTAP/bI IAMBITY JKOHE MEMJICKETTIK
Tere-TeHIIK bacTaysap/abl apTThIPY KEPEKTiri )Kaiiibl KOPBITHIHIBI )KaCAIIIBI.

Ye.K.Kubeyev

Problems of formation of the social state and realization of a constitutional right
citizens on a social assistance: tendencies and prospects of Modern Kazakhstan

The thesis moves forward and locates in article that realization of a constitutional right on a social assistance
directly depend on functioning of the mechanism of its realization. On the basis of the conducted research the
conclusion is drawn on need of increase of the parity beginnings of the state and non-state public institutes for
the mechanism of realization of a constitutional right of citizens on a social assistance, introduction of the
public and private beginnings as necessary conditions of creation of the social state of the Republic of Ka-
zakhstan.
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IIpaBoBoe peryjimpoBaHue 1eATEJIbHOCTH PEJTUTHO3HBIX 00beIMHEeHU I
B Pecnny0simke Kazaxcran: coBpeMeHHOe COCTOSIHME U HAKOIJIEHHBIH ONBIT

B crarbe oTMeueHO, 94TO Ha COBpEeMEHHOM JTarie pa3BuThs Pecriybmmkn KasaxcTan BecbMa akTyalnbHBIM CTa-
HOBUTCS BOIIPOC O COOTHOIICHUH IOHATHH «TOCYIApPCTBO» M «PETHUTHY, a TaKXKe 00 0COOEHHOCTSIX IIPaBOBO-
TO PeryJupoBaHUs JEITeIbHOCTH PEIUTHO3HBIX 00beANHEeHHH. ABTOpaMH IMOKa3aHO, YTO 3a JBaJUATH JIET
Ka3aXCTaHCKOH HE3aBHCHMOCTH HAKOIUIEH JOCTaTO4YHO OOJBIIOH oOmbIT B cdepe peryanpoBaHus
PETUTHO3HBIX OTHOIIEHHH, Onaromaps yemy B Kasaxcrane obecneunBaeTcss MEeXKOH(PECCHOHAIBHOE COTIa-
CHE MEXJy NpPEJICTABUTEIISIMU Pa3iIMYHbIX PEMIMO3HBIX TeueHWH. [IpoaHanu3upoBaHa Ka3axCTaHCKas MO-
JIeJb IPABOBOTO PETyIMPOBAHUS OTHOLICHUH B chepe PeIMIUH, PACCMOTPEH HAKOIUICHHBIH ITPU 3TOM OIIBIT.

Knroueswle cnosa: peimrus, CBETCKOC rocy1apCTBO, pECIMTIHO3HbIE OTHOIICHUS, ITPaBO Ha CBO6OZ[y COBECTU U
peInruu.

MupHOe CcOCyIIecTBOBaHHE MPEACTABUTENEH pAa3MTUYHBIX HAI[MOHAIBHBIX W PEIUTHO3HBIX TPYIII
BO MHOTOM 3aBHCHT OT TOCYAapCTBEHHOH MOJIMTHKH, U B 3TOW CBSI3U COOTBETCTBYIOIIUI ONBIT B PecryOnuke
Kazaxcran 3acmyxuBaer BHHMaHHs. MexkoH(]eccHOHaIbHOE W MEXKITHHYECKOe cornacue B PecnyOnmuke
Kazaxcran sBnsiercss oqHUM M3 HEOOXOOMUMBIX YCJIOBHU IIETIOCTHOCTH TOCYAapCTBa M €0 IMPOABIKEHHUS
M0 MyTH JIeMOKpaTthieckux mnpeobpazoBanuid. [Ipesunent Hypcynran HazapbaeB otmernn: «Hamra monens
ME)KHAIIMOHAJILHOTO M MEXPEIUTHO3HOTO COTJIacHs — 3TO peajbHblid BKiaa KasaxcTana B 00meMUpoOBOI
MPOLIECC B3aUMOJICHCTBHS Pa3InIHbIX KoHpeccuit» [1].

B nmynkre 1 crateu 1 Koncturynun PK npoBosriameno, uto «Pecnyonuka Kazaxcran yrBepxaaer ce-
0s1 IEMOKPAaTUYECKUM, CBETCKHM, IPABOBBIM M COLIMAIBHBIM TOCYAapCTBOM, BBICIIMMH LIECHHOCTSIMH KOTOPO-
TO SIBJSIFOTCSI YEJIOBEK, €T0 JKWU3Hb, MpaBa U cBoOOIL [2]. Takum 00pa3oM, KOHCTUTYIIHOHHO 3aKPEIICHO,
yt0 B Pecniy6mnmke Kazaxcran penurno3nsie HHCTUTYTHI (BO BCEX WX MPOSBICHUSIX) OTIENIEHBI OT TOCYAapCT-
Ba, U 5TO 03HAYAET, YTO HUKAKHE KOH(PECCUN HE BBIMOJIHSIIOT KAKHX-THOO rOCYyIapCTBEHHBIX (PYHKIMH, YTO
HET OJHOW MM HECKOJIBKUX PENTUTHHA, TOANEPKUBAEMBIX TOCYAAPCTBOM, M YTO HUKAKas PEIUTHS HE HOCHUT
XapakTepa rocyaapcTBoobdpasyromiero hakropa.

Cornacno myHkty 1 crateu 22 Koncrutynuu PK: «Kaxnapiii umeeT nmpaBo Ha cBoOoxy coBecTu» [2].
U3 storo crnemyer, 4To cBOOOJa COBECTH ABISETCS aOCOMIOTHBIM IPABOM UYEJIOBEKA M HE MOMJIEKHUT OrpaHu-
YCHUSIM HU MPH KaKUX 00CTOSATENLCTBAX.

CoBpeMeHHOE TOHMMAaHKE MPaB YeI0BEKa U CBOOOBI BEPOUCIIOBENAHHS ONpeAessieTcsl o0Ienpru3HaH-
HBIMH MEXIyHapoJgHbIMU coriameHusmu, npuHateiMu OOH, OBCE u gpyrumu opranuzanusmu. OgHuM
13 BKHEHIINX JTOKYMEHTOB cTajia «BceoOlas nexiapaiiys mpap dejaoBeka», npuHsaras [ eHepaibHOM Ac-
cambOuieeit OOH 10 nexadbps 1948 r. [3]. B crarbe 2 Jleknapanuu yTBEpKAACTCS, YTO KayKAbIH 4€JI0BEK J0J-
KeH 00JIaiaTh BCEMHU NpPaBaMU M BCEMHU CBOOOAaMH, MPOBO3MIIANICHHBIMH HacTosuer Jlekmapamuen, 6e3
KaKoro Obl TO HU OBUTO pa3nuyMs, KaK-TO B OTHOIIEHHH Pachl, IIBETA KOXKH, TI0Ja, S3bIKa, PETUTHUH, TTOJINTH-
YECKUX WJIM WHBIX yOeXKIeHHUH, HAIMOHAIBHOTO MIIM COLMAIBHOTO MPOUCXOXKACHUS, UMYIIIECTBEHHOTO, CO-
CIIOBHOTO HWJIM MHOTO IMOJIOKEHUs. TakuM 00pa3oM, IPUHAUICKHOCTh K KaKOH-THOO PETUTUN HE SBISETCS
MOBOAOM IS AUCKPUMUHALIMY HITH TPEHEOPEKUTEIBHOTO OTHOLICHUS JINOO OrpaHnYeHUs KaKHX- JTH00 IpaB
4yenoBeKka W rpaxganuHa. Kpome Toro, cr. 18 Jlexnapanuu maet Oojiee MeTanbHOE ONMpeaeieHue MpaBa Ha
cBOOOY COBECTH M penuruu. V3 ananm3a NaHHOW CTaThH CIIEMyET, YTO peasn3alus mpaBa Ha CBOOOIY CO-
BECTH M PEJIUTHHU BKIIOYAET MPAaBO Ha CBOOOAY MEHSTH CBOIO PENTUTHIO WK YOeXIEHHsI M CBOOOAY HCIOBe-
JIOBaTh CBOIO PEIIUTHUIO MM YOCKICHHS KaK eJIMHOIMYHO, TaK M COOOIIa ¢ JPYTrUMH, ITyOIUYHBIM WM YacT-
HBIM TTOPSAIKOM B YUE€HUH, OOTOCTYKEHUH 1 BHITIOJIHEHUH PEIUTHO3HBIX U PUTYaTbHBIX 00pSAIOB.

Konctutynus PK He conmepHUT OTAENbHBIX MONOKEHHH, KACAIOUIMXCS KOHCTUTYLHOHHBIX T'apaHTHH
cBOOOIBI MBICTH U penurud. O4YeBHIHO, YTO 3TH TapaHTHH OXBaTBHIBAIOTCS KOHCTHUTYLIHOHHBIMH HOpPMaMHU
ct. 22 Koncrutynuu PK, kacaromumMucs cBoOOIBI COBECTH.
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E.K.Ky0OeeB, paccMaTprBasi COBPEMEHHBIH 3Tall pa3BuTHs KazaxcraHa B KOHTEKCTE JaHHOMN TPOOIEMEI,
OTMETHJI, YTO OH COIPOBOMKIAETCS CIOXKHBIMH TPOLIECCAMU B JTyXOBHOW JKU3HHU OOIIECTBA, POCTOM PEIUTH-
O3HBIX 00BEAMHEHUH KaK TPAJWIIMOHHO HCIIOBEIYyEeMBIX PETUTHH, TaK U HETPAIUIIMOHHBIX. B cBsA3M ¢ 3TUM
TOCyIapCcTBO JOJDKHO, B TIEPBYIO OUYepellb, 00ECICUNBATh UCIIOIHEHUE PEIIMTHO3HOTO 3aKOHOIATEIhCTBA.
B 10 xe Bpems TpeOyroTcsa U3y4eHre TeHACHIINN Pa3BUTHS PEIUTHO3HBIX HAMIPABICHUH U BCECTOPOHHSS pa-
00Ta 1o HeWTpanu3aIlii HETAaTUBHBIX TPOSBICHUAN B PETUTHO3HOM cpene [4; 464].

MoxHo cka3atb, uto B Kazaxcrane opmupyercs coOCTBEHHas] yHUKAIbHAS MOJEIH TOCYIapCTBEHHO-
KOH()ECCHOHAIBHBIX OTHOIIICHUH, KOTOpasi OMMMPACTCS HA MHOTOBEKOBOH OIBIT MUPHOTO COCYIIIECTBOBAHUS
MOJIMATHIYECKOTO U MOJMKOH(PECCHOHANBHOTO cocTaBa HaceneHus Kazaxcrana, 0a3upyeTcss Ha UCTOpUYE-
CKH OOYCIIOBIIEHHOM OTKPBITOW MEHTAIBHOCTH Ka3aXxOB, BRIPAXKAIOIICHCS B BEPOTEPIIMMOCTH K MHAKOMBIC-
JIUIO W TOJCPAHTHOCTH, OHA TAK)KEC OCHOBBIBACTCS HAa YKOHOMHYECKOW CTAOMILHOCTH M BCE OoJyiee MpOSB-
TISTOUIECS TeHASHIIMH K POCTY OJarocOCTOSHUS TPpaKAaH M OOIIECTBA B IIEJIOM, MPOTyMAaHHOHW MOJUTHKE
roCy/lapcTBa, 3aKOHOAATEIHHO 3aKPEMUBIIEH CBETCKHI XapaKTep ToCyIapCcTBa U PaBEHCTBO BCEX PENUTHN
mepe]l TOCYAapCTBOM, HO YUMTBIBAIOIICH Pa3TUYHbBIA UCTOPUYCCKHUNA BEC U OMBIT IEATSIBHOCTH KOH(ECCHA
Ha Teppuropun Kazaxcrana [5; 113].

B nayuHOU nuTepaType peryaupOBaHHUIO JEATEIbHOCTH PEIUTHO3HBIX O0BEIUHEHHUN ITOCBAIICHBI HC-
CJICIOBaHUS TaKMX y4eHBIX, kak A.Il.AGyoB u E.M.Cwmarynos [6], Moazami Behrooz [7], Mark Elmore [§],
John Foy [9], Jonathan Fox [10], Ervin Birnbaum [11], Nicole Elisabeth Brackman [12], E.K. KyGees [4],
P.A. ITomompuropa [5] u apyrue.

AHanm3upysl cIOXUBIIyIocs cutyanuio B PecrryOnmke Kazaxcran B cdepe mpaBoBOTO peryaupoBaHU
PEJIUTHO3HBIX OTHOIICHUM, a TaK)Ke Hay4YHbIE TPY/bl YKa3aHHBIX BBIIIEC aBTOPOB, B HACTOSIICH CTaThe HAMHU
MPEe/IoaraeTcsi Hay4IHbId aHAIN3 OCOOCHHOCTEH MPaBOBOTO PETYIMPOBAHUS JCATEILHOCTH PETUTHO3HBIX
o0weaunenuii B PK, a Taxke moaBeacHEe HEKOTOPHIX UTOTOB B paccMaTrpuBaeMoii cdepe 3a 20 et He3aBH-
cumoctu Pecybnuku Kazaxcraw.

MeTo10I0THYECKYI0 OCHOBY HACTOSIIETO HCCICIOBAHMS COCTABIIIN: JTUATCKTHUECKUN METO/I ITIO3HAHMS
COLIMAIBHO-TIPABOBBIX SIBJICHUH, a TaK)K€ CHCTEMHO-CTPYKTYPHBIM, CpPaBHUTEIBHO-TIPABOBOM, JIOTHKO-
TEOPETUYECKUI M YaCTHOHAYYHBIC METOJBI M3yueHUs. [y mocTrxkeHuss 0OBEKTUBHOCTH PE3yJIbTaTOB HC-
CJICJIOBaHUS JAHHBIC METOJIbI MPUMEHSITUCH KOMIUIEKCHO.

B mepBrie Toap! MpHOOpPETEHN HE3aBIUCHUMOCTH Ka3aXCTaHCKUU 3aKOHOJATeNb, pa3padaTeiBas W MPH-
HuMas 3akoH Pecrryonmukm Kaszaxcran ot 15 saBaps 1992 1. Ne 1128-XII «O cBo60Ie BepoHUCTIOBEIAHUS U
PEUTHO3HBIX 00bEIMHEHUAX (YTpaTui cuily B coorBeTcTBUH ¢ 3akoHOM PK ot 11 okTsiops 2011 1. Ne 483-
IV), BecbMa mbepanbHO peryupoBall HOPSIOK (GOpMUPOBAHUS U JIEATEIBHOCTH PEIUTHO3HBIX O0BETUHE-
Huti [13].

Ha »T0ii BechMa O51aroaTHOM MOYBE U B PE3yJILTATE MTACCUBHOTO OTHOIICHHS MPABUTEILCTBA B TICPBEIC
roJIl 00pa3oBaHus He3aBUcUMol PecryOnmuku Kazaxcran k naHHOM nmpoOieMe U HeIOCTaATOYHOW PETUTHO3-
HOW TPaMOTHOCTH HaceJieHHss MHoTHe rpaxkaane Kazaxcrana, 0COOEHHO MPEACTaBUTENN MOJIOJOTO MOKOJIe-
HUS, TIONANIM TIO]T BIMSIHUE JAECTPYKTUBHBIX PENUTHO3HBIX CHil. CTpaHy HaBOAHWIIM PA3IMYHOTO POJa MHC-
CHUH, paHee HUKOMY He u3BecTHbIe B Kazaxcrane. HabmomaeTcst poct MeXKOH(pECCHOHALHOW HAIPSKEHHO-
CTH, BBI3BaHHBII O0pHOOI 32 BOBJICUCHHE B CBOHM PSIbI HOBBIX IpuBepkeHIeB. CriocodbcTByeT ee 00ocTpe-
HUIO aKTHBHAs JESTEIHHOCTh B pecnyOinKe 3apyOeHBIX MPOBOAHUKOB, KOTOPBIE, pacmoiaras 3HaYHTEIb-
HbIMH (DPUHAHCOBBIMU CPEJICTBAMH U OOJBIIUM OIBITOM MHUCCHOHEPCKOW MEATEILHOCTH, HEPEIKO TECHSAT
TpaauimonHele st Kazaxcrana penuruu B 00ph0e 3a BIMSHUE HA BEPYIOIIUX. XOTSI MEKKOH(ECCHOHAIB-
HBIE TIPOTHUBOPEYHS MOKA, KaK MPABUIIO, HE TMPUBOAAT K KaKMM-TO aHTHOOIIECTBEHHBIM JEHCTBUSAM, MPOSB-
JISIICh B OCHOBHOM B KPUTHKE CBOMX KOHKYPEHTOB KaK <JDKEIPOPOKOB» Ha MOJUTBCHHBIX COOPaHUSX,
B IMyOJIMYHBIX BBICKA3bIBAHUAX IYXOBECHCTBA, CaMa MHTEHCUBHOCTh €€ SBJSCTCS JTOCTATOYHO TPEBOKHBIM
cumnromoM. Cama 1o cebe HeHnJeoJOTH3UpOBaHHAS PEIUTHS HE MPeNCcTaBisieT yrpo3y OezomacHocTH. Kak
3asBWJI OBIBIINH TIpecenarens Komurera HanmmoHanpHOU Oe3omacHocTy PK Hyprait AObikaeB, B pecyOm-
K€ «yBEIIMYIIIOCHh YMCJIO NHOCTPAHHBIX PETMTHO3HBIX MUCCHH, TTOCEIIAOIINX PECyOIHKY ¢ IEIBI0 pacipo-
CTpaHEHUS PEIUTHO3HO-MUCTUYECKAX YUCHUH W CO3aHMsI TPEANOCHUTOK sl KOH(IUKTOB Ha PEIIUTHO3HOMN
Y STHUYECKOM ocHOBe» [14].

Hano ormetuts, uto B Kazaxcrane 3a mpomieniive QecATHISTHS MPOU30IIENT 3HAYUTESIILHBIA KOJTUYECT-
BEHHBII M Ka4YeCTBEHHBII POCT PEIMTHO3HBIX HHCTUTYTOB. B 2005 1. neiictBoBano 3259 penurno3neix oobe-
nuHeHuH, uto Ha 102 Gosmbmie, yem Ob10 Ha 1 ssHBaps 2004 1., a B 1990 1. — Bcero 670 [15; 234], 8 2011 r.
0b110 4551 penurunoznoe oobeauHEeHUE [16].
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Ha ceropnsiimauii nens cymectByeT 3088 penurno3Hsix o0beuHeHu 17-Ti KoH(peccuid, TOTyYHBIINX
paBoBO€ O(QOPMIICHHE B COOTBETCTBHM C TPEOOBAaHMSAMH HOBOTO 3aKOHA; MX KOJIMYECTBO COKPATHIIOCH
Ha 1463, unm Gonee gem Ha 32 % [16].

B o0uiem umcie peauruo3HeIX 0ObEAWHEHUH TpeACTaBiIeHBl: uciaaM — 2756, Pycckas nmpaBociaBHas
nepkoBb — 303, PumMcko-katonmueckas epkoBs — 84, IPOTECTAaHTCKUE W HOBBIE PEMTHO3HBIE JBIKEHUS
— 1301. Penurno3sbiM 00beAMHEHUAM TpuHAAIEKaT 3377 KyIbTOBBIX COOPYKEHHH, U3 KOTOPhIX 2416 —
MyCYJIbMaHCKHE MeUeTH, 269 — TIpaBOCIaBHbIE IIEPKBU, 88 — KaTONMYECKUE KOCTENBI, 5 — CHHArory, a
TaKXe MHOT'OUYUCJICHHBIC IPOTECTAHTCKUE U Apyrue uepkau [6; 110].

Hcnam B HezaBucumoM KazaxcraHe cran BIHMATENbHOI oOIIecTBeHHOW chiod. CTpeMHUTENBHO pacTeT
4rcII0 MycylbMaHckux oomuH. Ecim B 1991 1. ux 6buto Beero 68, To B Hadane 2000-X IT. UX YHCICHHOCTh
nocturia 1652, a B 2011 r. HacuuTeiBasiocs yxe 2756. Ilo Becell cTpaHe BO3BOAATCS HOBBIE MEUETH, HANpH-
Mmep, B 2011 . meiictBoBano 2416 MycynbMaHCKHUX KyJIBTOBBIX coopyxenwmii [6; 113]. B menom 3a nepron
¢ 1991 no 2013 rr. oTMeuaeTcsi 3HAYUTENBHBIA POCT KOJIMYECTBA HCIAMCKUX O0BEAMHEHHMH, 3apETUCTPHPO-
BaHHBIX Ha TeppuTopuu Kazaxcrana (quarpamma 1).
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JuarpamMa 1. JluHaMuka n3MeHEHUH KOJMYECTBA HCIaMCKuX oObeanHenuit ¢ 1991 mo 2013 rr.

IMoamuuuoe Bo3poxaeHue [IpaBocaaBHOM LEpKBH B Halllel cTpaHe Hadanock mnocie ooperenus Kasax-
cTaHoM He3aBucHMoOcTH. O MecTe ImpaBociaBys B KHM3HU Hamero obmectsa [Ipesunent Hypcynran Hazap-
0aeB BbICKA3aJCs MPEIENIbHO EMKO: «...IIPAaBOCIAaBUE U UCIAM — JIBA CTOJIIA, Ha KOTOPBIX 3MXKIETCS TyXOB-
HocTh Kazaxcrana» [17].

[Tpu3Hanue cBOOOABI COBECTH MO3BOJMIIO BEPYIOIINM BEPHYTHCS K IMOJHOKPOBHOW JTyXOBHOM JKU3HH.
Ecmu B 1956 r. B Kazaxcrane (yHKIMOHHMpOBAJIIO Bcero 55 mpuxonoB Pycckoil mpaBociaBHOW IIEpKBU
(PIIL), To Ha Havano 1999 r. Ha Tepputopuu pecrnyOnuku AeicTBOBa M 212 MpUXOJ0B U § MOHACTBIPEH.
3a nocienHee AecATHIETHE OTMEUCH AaibHelmuil poct. [To odurmansaeiM nanaeiM, B 2011 1. B Kazaxcrane
neiicreoanu 303 mpaBociaBHbIC OOIIMHBI, 3aPETHCTPUPOBAHO 269 IepKBel U APYTHX KYIbTOBBIX COOPYKE-
HUH, a Takxke 9 MoHacThIpel. [IpakTHueck Npu Bcex LEPKBaX M MONUTBEHHBIX JOMaX OTKPBITHI LIEPKOBHO-
MPUXOACKHE MIKOJIBI 0 U3YYEHUIO OCHOB MPAaBOCIJIABUS, EHCTBYIOT BOCKPECHBIE IIKOJIBI, B KOTOPBIX 00y-
YaroTcs Kak JOeTH, Tak u B3pocibie [6; 113]. 3a mepuox ¢ 1991 mo 2013 rr. Ha Teppuropun Kazaxcrana ot-
MedaeTcs 3HauuTeIbHas JUHAMHUKA POCTa KOJIMYECTBA 3apeTHCTPUPOBAHHBIX B cTpaHe oObenuHeHui Pyc-
CKOH MpaBOCTIaBHOH LIEPKBHU (Iuarpamma 2).
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Juarpamma 2. JluHaMuka U3MCHEHUI KOTHMYECTBAa 00BETUHCHU I
Pycckoit npaBocnaBno#t niepksu ¢ 1991 mo 2013 rr.

B Pecny6nuke Kazaxcran B HacTosimee BpeMs MPOXUBarOT 0koJ0 300 ThICSY KaToMUKOB. B kaTommue-
CKHX IIepKBax OOTOCIY>KEHHUSI MPOBOJATCS Ha PyCCKOM, YKPAaMHCKOM, HEMEIIKOM, aHTJIHICKOM U TOJIBCKOM
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sa3bIkax. HannmoHanbHBI COCTaB BEPYIOMIMX JOCTATOYHO MIMPOK: Ha OOTOCITY:KEHHAX Hapsly ¢ HEMLAMH U
HOJIIKaMH MO>KHO BCTPETHTh YKPAaWHIIEB, PYCCKUX, JTUTOBIIEB, KOPEHIIEB 1 MPEACTaBUTEICH NPYIUX HAlHO-
HanbHOCTEH. 3a mocneaaue 20 net, B mepuo ¢ 1993 mo 2013 rT., KOMWYECTBO PEUTHO3HBIX 00bEIUHEHHUH
Pumckoli katonmueckoit nepksu B PecnyOnuke KaszaxcraH n3MeHsUIoch HE3HAYMTENBHO M BO3pocio ¢ 67
B 1993 r. no 84 B 2013 r. (amarpamma 3).
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Huarpamma 3. J[uHaMuka H3MEHEHUH KOIM4decTBa 00 IMHEHUH
Pumckoii kaTomaeckoi riepkeu ¢ 1993 mo 2013 rr.

Crnemyer OTMETHTB, YTO Ha (JOHE POCTa KOJIMUYECTBA 3aPErMCTPHPOBAHHBIX MYCYJIBMAHCKHX, IPaBO-
CJIaBHBIX M KaTOJMYECKHX PEIUTHO3HBIX O0BEIUHEHUH 32 MOCIEIHUE TOIbl 3HAYUTENFHO COKPaTHIOCh KO-
JIMYECTBO JIOTEPAHCKUX U OANTHCTCKUX PENUTHO3HBIX 00beJUHEHUH (InarpamMma 4).
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Huarpamma 4. J/IlnHaMuKa H3MEHEHUH KOJIMYECTBA JIIOTEPAHCKUX U OANTHCTCKUX
penurno3Hex ooseruHennit ¢ 1991 mo 2013 rr.

KonmuecTBo nsatunecsTHrdeckux nepkseit k koniy 2012 r. B Kazaxcrane mocrurio 189, mpecButepu-
aHckux — 239, xapusmatuueckux — 306. Hanbonee nzBectubiMu sBistoTcs: «I petic-biarogate», «EMMma-
Hym», «HoBas xu3nub», «Aramney», «CyH bok blmy», «llepkoBs [lonnoro EBanrenus» [6]. MHorue nsatuzae-
CATHHYECKHE U TIPECBUTEPUAHCKHE IIEPKBH ObLTH co31aHbl Muccuonepamu u3 HOxuoit Kopen n CIIA. Cpe-
JI1 X TIACTOPOB W TOCIIEIOBaTENIeH HeMalo MpecTaBuTesel Kopeickon auacnopbl. Ocoboe MecTo 3aHuMa-
10T Takue oOmuHel, kKak HoBoamoctonbckas 1epkoBb, «AABeHTUCTH CenpMoro aHs», «CBunetenu Merosen»
u MmopMoHHI («IlepkoBs Mucyca XpucTa CBATHIX TOCIETHUX JHEW).

B nacrosmiee Bpems B PecriyOnuke Kazaxcran neiicTBYIOT 8 BBICHINX, 6 CPEJHUX CIEIUAIBHBIX U 3
0011e00pa3oBaTeIbHBIX JyXOBHBIX YU€OHBIX 3aBeCHUH, TakKe (YHKIMOHUPYIOT MIOCTOSIHHO JIEHCTBYIOIINE
KYpCHI ITPH KPYIHBIX MEUETSIX U BOCKPECHBIE IKOIBI IpH LepkBax. Ha xoner 2011 1. B pecnyonuke padoTa-
1 oxodo 400 3apy0eskHbIX MUccHOHEpOB U3 20 cTpan [6; 112].

B cBs13u ¢ U3MEHEHNEM PENUTHO3HON CUTYallMK B CTPaHe BO3HUKJIA HEOOXOANMOCTh MEPEOCMBICIICHUS
noctikeHnii Kazaxcrana Ha myTH co3[aHus TOCYyIapCTBa MEKKOH(PECCHOHAIBHOTO COTIIACUSI U IPOCYETOB,
JIOITYILIIEHHBIX IPU HEIOOLEHKE NMPOOJIEM B PEIMIMO3HON CUTyalluu. B 1ensx coBeplIeHCTBOBaHUS rocyiap-
CTBEHHO-KOH(peccHoHabHBIX oTHOMIeHUH 110kTsa0ps 2011 r. npunst 3akoH PK «O penurnosnoit aesrens-
HOCTH U PENUTHO3HBIX 00benuHeHusx» [18]. 3akoH HampaBieH Ha OOHOBIICHHE 3aKOHOAATENIBCTBA O PEJIH-
T'MO3HBIX OOBEIMHEHUAX IIyTEM YETKOM perjiaMeHTallud MX CcTaTyca WU JesTelNbHOCTH, YCTaHOBJIEHUS HE0O-
XOMMBIX MIPABOBBIX OIPaHUUYCHUIL, a TAaK)XKe ONpPEETIeHHs OCHOB CHCTEMHOM paboThl rOCYAapCTBEHHBIX Op-
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raHoB B c(epe perympoBaHus KOHPECCHOHAIBHBIX OTHOIIEHUH C YY€TOM COBPEMEHHBIX pealluii U TCHICH-
i, JlaHHBIM 3aKOH SIBIIIETCS TapaHTHEl CBOOOBI ACATEIPHOCTH BEPYIOIIMX BCEX KOH(eCcCHi 1 OCHOBBIBA-
eTcs Ha ToM, 4To Pecrybnmka Kaszaxcran ytBepikmaeT ceOsl JeMOKpaTHUECKHM, CBETCKUM TOCYAapCTBOM,
MOATBEPKIACT MPAaBO KaXKIOTO Ha CBOOOMY COBECTH, TapaHTHUPYET PABHOMPABUE KaXKJOTO, HE3aBUCHUMO
OT €r0 PeNUIHo3HOro yoexxaenus. [IpusHaercs uctopuyueckas poib UciamMa XaHa(QHUTCKOTO HANpaBICHHUS U
MPaBOCIABHOTO XPHUCTHAHCTBA B PA3BUTUHU KYJIBTYpPHI U AyXOBHOH JKM3HH HApOJa, YBAXKAIOTCS APYTHUE PEITH-
THH, COYCTAIONINECsS C TyXOBHBIM HacliequeM Hapoja KaszaxcraHa, oTMedaeTcss BaKHOCTh MEXKOH(peccHo-
HAJIBHOTO COTJIACHS, PEIMTHO3HOMN TOJEPaHTHOCTH U YBAXKCHUS PEIUTHO3HBIX YOCKICHHA rpakaad. TeM He
MEHee B CBOEM IPABOBOM CTaTyce JaHHBIE BEPOMCIIOBEAAHNS HUKAKUX IMPABOBBIX MTPUBIIIETHIA HE HMEIOT.

CornmacHO Ka3axCTaHCKOMY 3aKOHOJATENLCTBY TOCYJApCTBO OTAEJICHO OT PENUTHH W PETUTHO3HBIX
o0benuHeHni. JlaHHBIH NpuUHIMT He yka3aH B neiictByromeii Koncturynun PK, o B ct. 1 KoHcTuTynun
TOBOPHTCS O CBETCKOM XapakTepe ToCyJapcTBa, 9TO 03HAYaeT KOHCTUTYIIMOHHOE OTJIEIEHNE OT TOCy/1apcTBa
TOOBIX PENUTHO3HBIX 00BECIMHEHNI BCEX HAMPABICHUHN W TCUCHUH.

Penurnosnsie o0bequaeHus u rpaxaane Pecnyonuku Kazaxcran, MHOCTpaHIIsI U JtHlia 0e3 rpakIaHCTBa,
HE3aBUCUMO OT OTHOIICHUS K PEIHMIHH, PaBHEI Niepes] 3akoHoM. B Kazaxcrane NMeiCTBYIOT caMmble pa3IryHbIC
penurno3neie o0beqHeHNs. Tak Kak OHM HaxOoJSITCS B OJTHOM IPABOBOM TI0JIE, TOCYJapCTBO HE MOXET OT-
JaBaTh MPEANOYTCHUE B IPABOBOM CMBICIIE KAKOMY-THOO peIUrno3HOMY o0benuHeHu0. Mcxons u3 3Toro B
COOTBETCTBHHU C 3aKOHOM HUKAaKas PEIIUTUS HE MOXET YCTaHABIMBATHCS B KAUECTBE TOCYAAPCTBCHHON WU
o0s3aTenbHON. JlaHHOE TONOKEHUE MOJTBEPIKIACTCS OCOOCHHOCTSMH TMOPSIKA MEPBUYHON PErUCTpanuu 1
MEPEePETUCTPALINN PETUTHOZHOTO OOBEIUHEHN Ha TEPPUTOPHH. TakK, perUCTpaIisl PeTUrno3HOTO 00beIu-
HEHUS TPOM3BOJIUTCS B COOTBETCTBUM ¢ 3akoHOM PecmyOnmuku Kaszaxcran «O rocymapcTBEHHOHN permcrpa-
WU IOPUINYECKUX JIMIl U YUYETHOH PErucTpaiuy GUIdaioB U IPeJACTaBUTEIBCTBY [19], ¢ yueToM 0coOeHHO-
CTeH, TIpeayCMOTPEHHBIX 3akoHOM PecnyOmmkn Kazaxcran «O penurno3Hoi AesTeNbHOCTH M PETUTHO3HBIX
00BEIMHEHUSIX», & TAK)KE UHBIMH HOPMATHBHBIMU IPABOBHIMU aKTaMH.

Penurnosusie 00beAMHEHUST MOTYT CO3/1aBAaThCsl CO CTATYCOM: MECTHBIX, PETHOHAIBHBIX U PeCITyOiu-
KaHCKUX. MECTHBIM PEIUTHO3HBIM OOBEIMHEHNEM IPU3HACTCS PEUTHO3HOe 00BheNnHEeHNe, 00pa3oBaHHOE
10 WHUITMATHBE HE MEHee MATHIECATH rpaxaaH Pecnyonuku Kaszaxcran, HelicTByroIee B MpeaeiaX OJHOM
o0acTu, roposia pecyOIMKaHCKOTO 3HAYCHUS U CTOJIHUIIBL.

PernoHanbHBIM pENUTHO3HBIM OOBEAMHEHWEM TIPU3HACTCS PEMTHO3HOE OOBEAMHEHHUE, CO3AaHHOE
10 MHUITMATHBE HE MEHee ISTHCOT rpaxkaan PecrryOnuku KazaxcTas, SBISIOMMXCS YIaCTHUKAMHU (WICHAMI)
JIBYX W 0OJiee MECTHBIX PEIMTHO3HBIX OOBEAMHEHUHN, YUCIEHHOCTHIO HE MEHEE JIBYXCOT IMATUACCATU TPaxk-
naH PecrryOnmkm Kazaxcran oT KaKIoro U3 HUX, KOTOPBIE PEACTABISAIOT HE MEHEE IByX 00J1acTe, TOpOI0B
pecny0IMKaHCKOTO 3HAYEHHUS U CTONUITY. PernoHanpHbIe peIurno3Hble 00beTUHEHNS CO3MAI0TCA U OCYIIe-
CTBJISIFOT CBOIO pabOTy B TpeJesiaX TePPUTOPUH JIEATSIBHOCTH JaHHBIX MECTHBIX PEIMTHO3HBIX OOBEIAMHE-
HUH.

PecniyOnuKaHCKMM PETMTHO3HBIM 00OBbEIMHEHUEM TTPU3HACTCS PEITUTHO3HOE 00BEANHEHIE, 00pa30BaH-
HOE 0 MHHIIMATUBE HEe MEHee IISITH ThIcSY rpaxkaaH PecryOmmku Kazaxcran, mpeacTaBisionux Bce odac-
TH, TOPOJIa PECITYOTMKAHCKOTO 3HAYCHUS U CTOJIMITY, YUCICHHOCTBIO HE MeHee TpexcoT rpaxkaad PK B kax-
JIOM W3 HHUX, a TaKKe HMMEIONIee CBOM CTPYKTYPHBIC TOjpa3ieicHus ((uinManbsl U Mpe/CTaBUTEILCTBA)
Ha Bcelt Tepputopun PK.

Oc00EHHOCTBIO PETHOHATBLHOTO PEIMTHO3HOTO OOBEAUHEHUS SBISCTCS MOPSIIOK €ro CO3JaHus. 3aKo-
HOJIaTEJIECTBOM YCTaHOBJICHO, YTO CO3/IaHUE PETHOHAIBHOTO PEIMTHO3HOTO 00 IUHEHHS BO3MOXKHO TOJIEKO
Mocjie CO3/IaHMsl IBYX M 0OJiee MECTHBIX PEIUTHO3HBIX O0BEAMHEHHM, TOTa KaK JUIsl CO3/IaHusI peciryOIm-
KaHCKOT'O PEIMTHO3HOTO OOBECIMHEHHS PErUCTPAIUS U CO3JJaHHE Psifla MECTHBIX W/WIIH PETHOHAIBHBIX PEITU-
THO3HBIX 00BEIMHEHUN HE TPEOYIOTCA.

Penurno3noe o0bennHEHHE ¢ MOMEHTa €ro TOCYIapCTBEHHON perucTpanuyd npruoOpeTaeT MpaBOCIo-
coOHOCTE Topuamdeckoro nuia. B coorBerctBum ¢ 1.1 cr. 33 I'paxkganckoro kozaekca Pecmyonmku Kazax-
CTaH IOPUIUYCCKUM JIUIIOM IMPU3HACTCS OpraHu3alus, KOTopas UMEeT Ha IMpaBe COOCTBEHHOCTH, XO3SHCT-
BEHHOTO BEJICHUS WJIH OTNIEPATHBHOTO YIpaBJiIeHUs] 000CO0JICHHOE HMYIIECTBO U OTBEYAET CBOMM HMYIIECT-
BOM IO CBOMM 00s13aTeNIbCTBAM, MOXET OT CBOEr0 NMEHH IPUOOPETATh M OCYIIECTBIATH UMYIIECTBEHHBIE U
JIMYHBIC HEUMYIIIECTBCHHBIC MPaBa U 00S3aHHOCTH, OBITh UCTIIOM U OTBETYHUKOM B cyze [20].

B cratbe 7 3akona PK «O penurno3Hoii IesTeNbHOCTH M PETUTHO3HBIX O0BEMHECHUSIXY PEIIUTHO3HEIC
0OpsIIBI U TIEPEMOHUHN OECTIPEIIATCTBEHHO MPOBOISTCS (COBEPIIAIOTCS) B KYIBTOBBIX 3AaHUSIX (COOPYKEHHU-
SIX) ¥ Ha OTBEJICHHON MM TEPPUTOPHUH, B MECTaX MOKIOHCHUS, B YUPEIKICHHUIX U TTOMCIICHUIX PEITUTHO3HBIX
0o0beIMHEHUH, HAa KJIaJOWIaX U B KPEMAaTOPHSX, YKHIHUINAX, 00beKTax OOIIECTBEHHOTO MHUTAHUS B CIydac

Cepus «[lMpaBox». Ne 1(77)/2015 13



C.K.AmangblikoBa, WN.E.NckakoBa

HEOOXOIUMOCTH, MIPH YCIOBHU COONIONEHHS MPaB U MHTEPECOB OJU3 MPOXKUBAIOMINX JIKIL. B MHBIX ciydasx
PENUTHO3HBIE MEPOTIPUATHS OCYIIECTBIIAIOTCS B MOPSIIKE, YCTAHOBIEHHOM 3aKOHOAATEIHCTBOM PecrmyOmmku
Kazaxcran [18].

BBenen 3amnper Ha mpoBeaeHHE (COBEpIICHHE) OOrociayKeHU, pelMTHO3HBIX O0PSIOB, LIEPEMOHUN U
(nnm) cobpaHwmii, a Tak)ke OCYIIECTBICHHE MICCHOHEPCKON eI TENFHOCTH Ha TEPPUTOPHH U B 3TAHUAX:

1) TrocymapCTBEHHBIX OpTaHOB, OPTaHU3AIIHIA;

2) BoOpyXEeHHBIX CHJI, IPYTHX BOMCK U BOMHCKUX (DOPMHUPOBAHUH, CYyJICOHBIX U MPABOOXPAHUTEIBHBIX
OpTaHoB, APYIHX CIyXO0, CBSI3aHHBIX C 0OeCHEeYeHHEM OOIECTBEHHON Oe30MacHOCTH, 3alMTOW KM3HU U
3I0POBbST (PUINUECKUX JIUII,

3) opraHu3zaiuii 00pa3oBaHHs, 3a MCKIIIOUCHHEM IyXOBHBIX (PEIUTMO3HBIX) OpraHu3aliii oOpa3oBa-
HUSI.

l'ocynmapcTBeHHas perucTparnus TyXOBHOW (PEIMTHO3HOMN) OpraHU3aIli 0Opa30BaHMS MPOU3BOIUTCS
B cOOTBEeTCTBUH ¢ 3akoHOM PK «O rocymapcTBeHHOM perucTpanuy IPUINICCKUX JIUII U YYETHOW perucTpa-
UK QUINAIOB U MPEACTABUTEIBCTBY, C YUETOM OCOOEHHOCTEH, MPEeayCMOTPEHHBIX 3aKOHOIATEILCTBOM 00
00pa30BaHMU U O PEITUTHO3HON ACATEILHOCTH U PEIUTHO3HBIX 00bequHEeHUX [18].

B cootBerctBHH C 11. 3 cT. 13 3akoHa PK «O penuruo3Hoit IesTeIbHOCTH M PEITTHO3HBIX 00BeTHHEHUSX)
pecnyOIMKaHCKUE PENUTHO3HbIE OObEIMHEHHSI U PETMOHANIBHBIE PEIUTHO3HbIE 00BEIUHEHUS B COOTBETCT-
BUU CO CBOMMH YCTaBaMH BIpaBe CO37aBaTh B (JOpME YUPEKACHUHI TyXOBHBIE (PEIUTHO3HBIE) OpraHU3alHY,
00pa30BaHus, pean3yIome MpoPecCHOHATbHBIE YIeOHbIE TPOTrPaMMBI TIOATOTOBKH CBSIIIIEHHOCTYKUTEIEH
[18].

WHcTpyKIue# 1Mo rocy1apcTBEHHOW PETUCTPAIIUH FOPUANYCCKUX JIUIl U YUYSTHOH PErHcTpanud (Qpuiima-
JIOB ¥ TIPEICTABUTENHCTB MPEIYCMOTPEHO, YTO YCTaBHI (ITOJIOKEHUS) JYXOBHBIX YUE€OHBIX 3aBEJCHU, MeUe-
Tel, MOHACTBIPEH W WHBIX PEIUTHO3HBIX 00beTUHEHNH, OCHOBAHHBIX PEIIMTHO3HBIMH YIPaBICHUSIMH (IICH-
Tpamu), YTBEPKIAIOTCS STHUMH PEIUTHO3HBIMH yTpaBieHUusMU (neHTpamu) [21]. Jlns perucrpanuu npes-
CTaBJISIETCS pelICHHE YITOJTHOMOYCHHOTO OpraHa peJIMrHo3HOTO YIpaBieHus (LIEHTpa) 00 X CO3IaHHH.

Cucrema obpa3zoBanus U BocnuTanus B PecyOnmke KazaxcraH, 3a HCKIIOYCHHEM TyXOBHBIX (pEIUTH-
03HBIX) OpraHu3aluii 00pa3oBaHMs, OTJCNICHA OT PEJUTHH M PEIUTHO3HBIX OOBEANHEHUH U HOCUT CBETCKUHI
xapaktep. CBETCKHII xapakTep oO0pa30BaHUS YKa3aH KakK OJUH M3 MPUHITUIIOB TOCYIAaPCTBEHHOU MOJIUTUKA
B 00nact oOpazoBanus [22]. CorylacHO HOpMaM Ka3aXCTaHCKOI'0 3aKOHOMATEIIbCTBA PEIUTHO3HOE 00pa30-
BaHHWE B OpTaHU3aIMAX 00pa30BaHUS HE TOMYCKaeTCs.

B cootBerctBuu ¢ 3akonom PK «O06 o0pazoBanum» moj JyXOBHOH (PETUTHO3HOM) OpraHu3anuei oo-
pasoBaHUs IOHUMAaETCs y4eOHOe 3aBe/ieHNe, pealn3yrolnee podeccHoHAbHbIE YUeOHbIE TPOTPAMMBI TTO/I-
TOTOBKH CBSIIICHHOCTYKUATENCH [22].

JdyxoBHast oOpa3zoBaTenbHas AEATEIbHOCT MOICKUT JTULEH3UPOBaHUIO. JIJIsl MOMy4YeH s JTULEH3UN Ha
OCYIIECTBJICHUE JYXOBHON 00pa30BaTEIbHOMN AATEIBHOCTH HEOOX0IUMO:

1) HayIMYWe MTATHBIX MPEIoAaBaTesield, HMEIOIINX BBICIIEE TyXOBHOE 00pa3oBaHME MO MPOMUITIO O~
TOTOBKH M COOTBETCTBYIOIINX TPEOOBAHUSAM, PEIBSIBISIEMBIM PETUTHOZHBIMHA 00BEeTNHEHUSIM,

2) Hamuure poHAa y4eOHOW JIMTEpaTyphl MO OTHOIICHUIO K KOHTHHTEHTY OOYYaloluXcs Ha ITOJHBIN
UK 00y4YeHHUs B KOJM4YecTBE He MeHee 50 eIMHUI] 3JJaHni Ha 0JTHOTO 00yYaroIerocs;

3) HayMuMe HA TIpaBe COOCTBEHHOCTH XO3SUCTBEHHOTO BEACHUS HMIIM ONEPATHBHOTO YIPABIICHUS HEOO-
XOAMMOM JUI OpraHu3alii 00pa3oBaTENILHOIO Mpolecca yuyeOHO-MaTepuanibHONH 0a3bl, COOTBETCTBYIOIIEH
TpeOOBaHUSAM CAHUTAPHBIX TPABUIT U HOPM;

4) HANMMYME METUITMHCKOTO 00CTYKUBaHMSI 00yUJaIOIINXCS;

5) Hanuuue 0ObEKTa MUTAHUS IS 00YUYArOIIHXCS;

6) HamM4Me XOoJaTaiicTBa COOTBETCTBYIOLIETO PEIMIMO3HOIO yHpaBieHUs (ILIeHTpa), ¢ 000CHOBaHUEM
1eJIeco00pa3HOCTH (PYHKIMOHHUPOBAHUS IAHHOTO YUPEKJICHHUS PEITMTHO3HOTO 00pa30BaHusl, U KOIIMH CBUJIC-
TEIHCTBA O PETUCTPAIINN PEIMTHO3HON KoH(peccun Ha Tepputopun Pecyommku Kazaxcran;

7) nanuune oOpa3oBaTENbHBIX MPOrpamMM (y4eOHBIX IUIaHOB) MO MPOQHIIO MOIrOTOBKH, YTBEPHKACH-
HBIX PYKOBOJICTBOM PEIIMTHO3HON KOH(DeccHH;

8) Hammume 3akarodeHUs AreHTcTBa PecmyOmumkn Kaszaxcra 1mo menam penuruil Ha 3asBJICHHBIC PETH-
THO3HBIE 00pa30BaTEILHBIE IPOTPAMMBI.

Kpome Toro, B coorBercTBHu ¢ 3akoHOM PecmyOnuku Kazaxcran «O JIuLieH3UpOBaHUN MPEIyCMOTpe-
Ha HEOOXOAWMOCTP TMONTyUeHUs JTMIEH3UN ISl OCYIIECTBICHHUS NEATENbHOCTH, CBI3aHHOW C HalpaBJIeHHEM
3a TpaHuIly AJsl 00yueHHs B AYXOBHBIX YU€OHBIX 3aBeAeHUsX [23].
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B cootBercTBum ¢ punsThIM 11 okTs10ps 2011 1. 3akoHoM PK «O penurno3Hoit nesTeabHOCTH U pellu-
T'MO3HBIX OOBEANHEHUAX» BOSHUKAIOT CIIEAYIOIINE 005 3aHHOCTU IOPUIMUYECKUX JIULL, 1ESTEIbHOCTh KOTOPBIX
TaK WIN MHAYE CBsI3aHAa C PEJIUTHO3HOM JEeITeNbHOCThIO!

— penuruo3Hble 00beAMHEHHS 00A3aHbl BHECTH U3MEHEHHS U JOTIOJHEHUS B yUPEAUTEIbHBIE JOKYMEH-

THI, TEM CaMBIM IIPUBECTH HX B COOTBETCTBUE ¢ TpeOoBaHusMH 3akoHa PK «O penurnosHoit aeareins-
HOCTH U PEJIMTHO3HBIX 00BEIUHEHUSIX», @ TAKKE MIPEIOCTaBUTh B PETUCTPUPYIOILUI OpraH 10OKyMEH-
Thl, TOATBEPAKAAIOIINE CTATYC PEIUTUO3HOI0 O0OBEIUHEHHS B TeUEHHE OAHOIO IroJla CO JIHS BCTYILIE-
Hus B cuity 3akoHa PK «O penuruosnoii AeTeNsHOCTH U PETUTHO3HBIX 00bEANHEHUSIX);

— IOpUANYECKHE JIUIA, 3aHUMAIOIINECS YIOBIETBOPCHUEM PEJMTHO3HBIX MHTEPECOB M MOTpeOHOCTEH
B MHOI OpraHU3allMOHHO-TIPaBOBOH (popMe, KpoMe Kak peluruo3Hoe oObeInHeHne, 00s3aHbl BHECTH
COOTBETCTBYIOIIME U3MEHEHUs B CBOU YUYPEAMTENIbHBIE JOKYMEHTH B TEUEHHE OIHOTO rojia cO JHS
BeTymieHust B cuity 3akoHa PK «O penurnosHoit IesiTeIbHOCTH U PETUTHO3HBIX 00beaAnHeHIsIx» [ 18].

[lo ucteuennn ykazaHHOTO CpOKa IOPUIUYECKHE JIUIA, HE IPUBEALINE CBOM YUPEAUTEIbHBIE JOKYMEH-
TBI B COOTBETCTBHE C TpeOoBaHMAMHU 3akoHA «O PETUTHO3HON AEATEIBHOCTH M PEIUTHO3HBIX 00BEINHEHH-
AX», JTUKBUAUPYIOTCSI B Cy/IeOHOM TOpSZIKE 10 OOpAIICHUIO OpraHa, OCYIIECTBIISIONIEr0 rOCy1apCTBEHHYIO
PETUCTPALIUIO PEITUTHO3HBIX 00BETUHEHUH.

Takum 00pa3oMm, B COOTBETCTBUU C MPUHSATHEM HOBOI'O 3aKOHA, PETYIUPYIOLIETO NESTEIbHOCTh Peli-
TMO3HBIX OOBEAMHEHUH, AJIs1 OCYILIECTBICHUS! PETUCTPALIMM PEIMTUO3HOIO 00bEMHEHUS HEO0X0AUMO HaIU-
Y1e ONpENIeNICHHOTO KOJIMYECTBA TpaskKAaH-UHULHATOPOB (B 3aBUCHMOCTH OT CTaTyca PEJIMIHO3HOr0 00beau-
HEHHMA), & TAKXKE MTOJIOKUTEITBHOTO 3aKIF0UEHHS PETUTMOBEAUECKON 3KCIIEPTU3BI.

B cnyuae, eciiu pesiurno3Hoe 00beAMHEHNUE 3apErUCTPUPOBAHO O IPUHATHS YKa3aHHOI'O BBIIIE 3aKOHA,
HEOO0XOMMO IPUBECTH B COOTBETCTBUE YUPEAUTENIbHBIE JOKYMEHTHI HA OCHOBE 3aKOHA M B CBSI3H C 3TUM
MIPOMTH MPOLEAYPY BHECEHHS] U3MEHEHUN M AOMOJHEHHUH, N3/10’keHHBIX B 3akoHe PK «O penurnosnoit aes-
TEJIBHOCTHU U PEITUIHO3HBIX 00BEIUHEHUSIX .

BocnpensrcTBoBaHNe 3aKOHHON PEIMTHO3HOM J1ESTeIbHOCTH, HapylLIeHne I'PaKJaHCKUX TpaB (pu3uye-
CKHUX JIML IO MOTUBaM OTHOLICHUSI K PEIUTHU WM OCKOPOJICHHE UX PEITUTHO3HBIX YyBCTB, OCKBEPHEHHUE I10-
YUTAEMBIX NIOCIEI0BATENAMH TON MM MHOM PEIUTHH IIPEIMETOB, CTPOEHUN U MECT HE JIOITYCKatOTCS.

BaxxHO OTMETUTH peryIMpoBaHHE MUCCHOHEPCKOI NesATENbHOCTH B JaHHOM 3aKOHe. B cooTBeTcTBUH €O
cT. 8 3aKkoHa MHCCHOHEpCKas AeATENBHOCTh paspenaercs Kak rpaxnaHaMm PecnyOnmkn Kaszaxcran, Tak u
WHOCTpaHIIaM, a TaKkxKe JUIaM 0e3 TpakAaHCTBa TOJBKO MOcie MPOXoKaeHus peructpanun [18]. B onnune
OT paHee JEHCTBOBABILEIO 3aKOHOAATEILCTBA MUCCUOHEPAaMH TEIEph SABJLIOTCA HE TOJIBKO WHOCTPaHHbIE
rpaxjaHe U jauna 0e3 rpaxiaaHcTBa, HO U rpaxnaHe PK. OOs3aresbHBIM yCcIOBUEM MHCCHOHEPCKOH naes-
TEIBHOCTH SIBJIETCS PErHCTPALM MUCCHOHEPOB.

YTBepKIeH CTaHIapT rocyAapcTBeHHON yeiuyru «IIpoBeaeHue perucTpaluy U nepeperucTpalnuy Jul,
OCYITIECTBIISIONTUX MUCCHOHEPCKYIO NeaTeabHOCThY [24]. Ilpukazom npeacenarens Arearcrsa PK mo nemam
penuruii ot 18 nrons 2012 r. yrBepxkaeH PernamenT rocynapctseHHoi yeinyru «lIpoBenenue peructpauuu u
MEPEPErUCTPALINY JIUL, OCYLIECTBIISIOUINX MUCCHOHEPCKYIO AEATENBHOCTEY [25].

Perucrpaiuio ocyLecTBISsIIOT TEPPUTOPUAIBHBIE MTOAPA3IEICHU YIIOJTHOMOYEHHBIX OPIaHOB B CPOK,
HE MPEBBIMAIONINNA TPUALATH KaIEHAAPHBIX AHEH co JHA Mojadd JOKyMEeHTOB. CpoK perucTpanyy npuocTa-
HaBJIMBAETCS MPH NPOBEICHUN PEIUTHOBETIECKON SKCTIEPTU3BI AT MOMYUYEHHUS 3aKIIOYEHUS 110 MaTepHuanam,
IIPEJOCTABICHHBIM MHCCHOHEPOM. MuccuoHeps! Ha Tepputopuu Pecny6nuku Kasaxcran o0s3aHbl exeroa-
HO IIPOXOJAUTH MEPEPETUCTPALUIO B TEPPUTOPUATIBHBIX MOAPA3AEICHUSIX YIIOJHOMOYEHHOro opraxa. [lepe-
perucTpanys MUCCHOHEPOB MMPOBOIUTCS TaK ke, KaK M IEpBOHAaYaIbHas pErUCTpaIusl.

JIOKyMeHTHI, BBIJAaHHBIE MHOCTPAaHHBIMU TOCYJapCTBAMH, NPENOCTABIAIOTCA ¢ HOTapUalbHO 3aCBHJE-
TEeLCTBOBaHHOM B Pecnybmmke KazaxcTan BepHOCTHIO TIEPEBOIa HAa KA3aXCKUHA M PYCCKUM SI3BIKA M HOTaPH-
QJIbHO 3aCBHJETENbCTBOBaHHOM B PecnyOnuke Kazaxcran moaaMHHOCTBIO MOJMHUCH IEPEBOAYNKA, OCYLIECT-
BIISIBIIETO NTEPEBOJ.

Crnenmyer OTMETHUTh, YTO BO3MOXKEH OTKa3 B PETUCTpallud B KayeCTBE MUCCUOHEPA HA OCHOBAHUM OTpU-
LATEJIbHOTO 3aKJII0UEHHs PEIMIHOBEAYECKOI IKCIIEPTU3bI, a TAK)KE €CIIM €r0 MUCCUOHEPCKasi JesITEIbHOCTh
MPEICTaBISIET YIPO3y KOHCTUTYHHOHHOMY CTPOIO, OOILECTBEHHOMY MOPSIIKY, IpaBaM B CBOOOJaM YeJIOBeKa,
3I0POBBIO U HPAaBCTBEHHOCTH HacesieHHs. Elle oJHMM OCHOBAaHUEM JUIS OTKas3a sIBJISETCA IPENOCTaBICHHE
HEJIOCTOBEPHBIX CBEJCHUHN B TOKYMEHTaX, MPEAYCMOTPEHHBIX 11. 11 ykazanHoro crangapra [24].

Hcnonp3oBaHne MHCCHOHEpAMH MaTEpHAIOB PEIUTHO3HOIO COAEP)KAHUS U MPEAMETOB PETUTHO3ZHOTO
Ha3HA4YEeHH JOMYCKAETCs MOCIIE MOTyUEHHS MOJT0KHUTEIBHOIO 3aKIIOUEHHS PETUTHOBETYECKON IKCIIEPTU3BI.
Ocy1ecTBieHEe MIUCCUOHEPCKOM esTenbHOCTH 0€3 PerucTpaluy 3alpenaercs u, 0ojaee Toro, Bie4eT al-
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MUHHCTPAaTHUBHYIO OTBETCTBEHHOCTh B cooTBercTBMH ¢ 1.3 cT. 375 Kogekca PecnyOmukxu Kaszaxcran
«O0 amMUHUCTPATUBHBIX TPAaBOHAPYIIECHUIX» [26].

OTBETCTBEHHOCTh 3a HapyIICHHUs 3aKOHOAATeNbcTBa PK 0 penmrno3Hoii 1esTebHOCTH U PEUTHO3HBIX
00BEIMHEHUAX YCTAHOBIICHA B PA3JIMYHBIX HOPMATHUBHBIX MPAaBOBBIX akTax: YTomoBHOM kojaekce PK (ct. 141
«Hapymienne paBHOIIpaBUs Tpakmam», cT. 164 «Bo30ykIeHne colnaibHOW, HaMOHAIBHOM, POIOBOM, pa-
COBOM WJIM PEIIMTHO3HOMN Bpakabl», cT. 337 «Co3naHue WK yJacTHE B JACSITEIBHOCTH HE3aKOHHBIX OOIIeCT-
BEHHBIX W JPYyrux o0beAuHEHUI», cT. 337—1 «OpraHu3zamnus IesTelIbHOCTH OOIECTBEHHOTO WIH PETUTHO3-
HOro 00BeIWHEHHUs MO0 MHOM OpraHU3alny MOCHE PEICHHs Cyla O 3alpeTe X ACATEIbHOCTH WM JTUKBH-
JallK B CBS3H C OCYIIECTBICHHEM UMH dKcTpeMusMay) [27], Kogekce PK «O06 agMuHHCTPaTUBHBIX MPaBo-
HapymeHusx» (cT. 374—1 «PykoBoACTBO, yuacTHe B JEATEIHPHOCTH HE 3apEeTUCTPUPOBAHHBIX B YCTAHOBJICH-
HOM 3akoHoJarenbcTBoM PK mopsiake oOmecTBeHHBIX, PEIUTHO3HBIX O0bEANMHEHNH, a TakKe (PUHAHCHPOBA-
HHE UX JEATEIHHOCTY, CT. 375 «Hapymenue 3aKk0HOIaTENbCTBA O PEITUTHO3HON JEATEIHPHOCTH U PEITUTHO3-
HBIX 00BbEIUHEHUSIX») [26] 1 1p.

Camolii cTporoit Mepoili OTBETCTBEHHOCTH ISl PEIUTHO3HOTO O0BbEAUHEHUS SIBIISIFOTCS €r0 JTMKBUAALMS
WK 3alpelieHue AeITeIbHOCTH Mo CyeOHOMY PELICHHIO.

B HacTosiiee BpeMsi TOCylapcTBEHHas IMONUTHKA B chepe pelurui mpojoibKaeT (GopMHUpPOBATHCS
B paMKax omnpeneneHHo# [ naBoii rocynapctea H.A.Ha3ap6aeBbiM cTpaTeruu 1Mo CO3JaHHUIO0 €AMHOW CHCTEMBI
rocyJapCTBEHHO-KOH(ECCHOHATBHBIX OTHOIIEHUH 1 MPECKa3yeMOl YIIPaBIIsieMOCTH PEIUTUO3HBIX MPOLIECCOB.

Tekymas penurnosnas curyarust Kazaxcrana xapakTepu3yeTcsl YCHIIEHHEM POJH TOCYAapCTBEHHBIX
WHCTUTYTOB U MEXaHMW3MOB B PETyIMPOBAaHWUU JaHHOU ceprl. JlomyneHHass Ha HAYaJbHOM dTare ompese-
JICHHAs! paJuKaIu3alus peTUruo3HbIX HACTPOCHUH B OOIIECTBE B CBSI3U C POCTOM AKTUBHOCTH HETPaIUIIM-
OHHBIX PETUTHO3HBIX TE€UCHUH 3HAUUTEIHHO CHU3MIIACH.

ATEHTCTBY TIO JIelaM PENTMTHHA COBMECTHO C APYTUMH TOCYIapCTBEHHBIMU opraHaMu B Tedenne 2012 r.
YAAI0Ch JOCTUTHYTh CYLIECTBEHHBIX MO3UTHBHBIX CABUIOB MO HAMpPaBICHUAM TOCYIAapPCTBEHHOUN MOJUTUKU
B cepe penuruu [17].

1. ChopmupoBana HOBas IpaBoBas 0asza, PeryJUpyIOIlas PEIMIHO3HbIE OTHOIICHUS B CTpaHe, B paM-
Kax KOTOpOH B COOTBETCTBUH C MHTEpecaMH 0€30MacHOCTH CTPAaHBI PETIIaMEHTHPOBAHBI U KOHKPETH3HPOBa-
HBI IPABOBBIE ACTIEKTHI PEJIUTHO3HOM ACATEILHOCTH U YHKIMOHUPOBAHUS PETUTHO3HBIX 00bEANMHEHHN.

2. IlpoBenmeHa mepeperucTpanysl PeIUruo3HBIX 00beINHEHHH, KOTOpasi CTPYKTypHUpOBaia M CHCTEMa-
THU3HUpOBaJia KoH(eccrHoHanbHOe mpocTpancTBO Kazaxcrana. [lo uroram mepeperucrpanuu KoH(pheccnoHamb-
Hoe mpocTpaHcTBO Kazaxcrana temnepp npenctapisior 3088 penurno3nsix oobeanneHnid 17-tu koHpeccui,
MOJYYHBIINX MPaBOBOE OPOPMIICHHE B COOTBETCTBUHU € TPeOOBAHUSIMH HOBOTO 3aKOHA. VX KOJIMYECTBO CO-
KpaTtmiioch Ha 1463 o0penuHenws, uiau 6onee yem Ha 32 % [16]. CokpalieHne YUCICHHOCTH CBSI3aHO C TEM,
YTO OKOJIO TPETU paHee 3apeTMCTPUPOBAHHBIX PEIUTHO3HBIX 00bEIUHEHUH, PaKTUIECKH HEe (PYHKIHOHHPO-
Bayin. MHOTHE pETUTHO3HbIE OObEANHEHHS, YEThIPE C MOJIOBUHON THICSYH, OBUIM 3apETUCTPUPOBAHBI 10 Ha-
el He3aBUCHMOCTH, T.€. B MEPHOJ MEePEeCcTPONKU. A Tocie MOIydeHHS HE3aBHCHUMOCTH, a TaKKe B CBS3U
C TeM, YTO MHOTHE TpakJaHe Hadald BO3BPAIIAThCS HA MCTOPHUYECKYIO POAMHY, MHOTHE PETUTHO3HBIE 00b-
€IMHEHHUSI OCTAJIHCh TOJBKO Ha OymMare, T.e. HEe OBbLIO MocjenoBaTeneil. 3a cueT HelAeHCTBYIOIINX PEIUTHO03-
HBIX OOBEIMHEHUI WX KOJNMYECTBO COKpPATHIIOCH Ha 32 mporeHTa. Takke COKPaTUIOCh YHCIO JTyXOBHBIX
y4eOHBIX 3aBEICHUA — W3 paHee MMCIOMMXCA 28 yUPEeKICHUU MPOILIH IMEePeperuCTPalui0 TPHHAANATH
[16]. B coorBeTcTBHM ¢ HOBBIM 3aKOHOM (CT. 13, 1. 3) yueOHBIC 3aBECHUSI PETUTHO3HOTO XapaKTepa MOTYT
HUMETDb TOJBKO PEIMIHO3HBIE O0bEAMHEHHS, PErHOHATIBHOTO WIH PecnyOlMKaHCKOro craTyca. Takum oOpa-
30M, Ha TeppuTopun Kazaxcrana ceifyac cymiectByeT 9 Meapece, MHCTHUTYT IMOBBIIICHHS KBATU(QUKAIINU
MMaMoB, a Takke mKona uyTenoB Kopana. meromue craTyc MECTHBIX PEIMTHO3HBIE 00BETUHEHHUS 0 3aKO0-
Hy HE MOTYT co3JaBaTb Ha Tepputopun KazaxcraHa penurno3no-yueOHble 3aBeeHus. Ha ocHoBe paboThI
SKCIEPTOB OblIa MpEeUIO’KeHa HOBasi KITaCCH(UKALUS PEUTHO3HBIX o0benauHeHud. Ecnm paHee B crpane
oUIHMaTbHO HACYUTHIBAIOCH 46 KOH(pECCHI M JCHOMHUHALIMN, TO TEIEPh MX YMCIIO cocTariseT 17. Dto pe-
3yJIbTaT YTOUHEHHS KIacCU(PUKALUN PENUTHO3HBIX 00beANHEHUN. B cBs3M ¢ 5THM ATEHTCTBO MO JIeaM pe-
WU OUIHANTBEHO 3asBISICT BE3Jle, YTO KOIMYECTBO KOH(eccuili Ha TeppuTopun Kazaxcrana BCero JHIIb
17, n Bce oHM NEHCTBYIOT oduranbo [17].

3. Ycunena posib TOCyAapcTBa B PETYJIMPOBAHMN MHCCHOHEPCKON NESTEIbHOCTU. PernameHTupoBan
MOPSIOK Bbe3aa U npedObiBanus B KazaxcraHe WHOCTpaHHBIX MHCCHOHEPOB. «B pesynbTare NpUHSATHIX Mep
KOJIMYECTBO HWHOCTPAHHBIX MHCCHOHEPOB IPOTECTAHTCKOTO HAMPABICHHUA CYIIECTBEHHO YMEHBIIHIIOCH.
B 2009 r. ux uucno B ctpane coctaBnsio 134, B 2011 r. — 76, a B HacTosIee BpeMs 3apeTUCTPUPOBAHO 43
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rpaxaaHnHa (MUCCHOHEpPA) 3apyOekHBIX rocyaapcTBy, — ckazan Jlama Illapud Ha 3acenanHum Koyuieruu
AreHTCTBa TI0 UTOTaM JesTenpbHoCcTH 3a 2012 1. 1 3agagax Ha 2013 1. [28].

Kazaxcran, mpoBo3riaimasi ce0si CBETCKUM TOCYIapCTBOM, HE CAMOYCTPAHSETCSl OT CO3JaHuUs TapaHTHil
OCYIIECTBIICHHSI CBOOOBI COBECTH, a OTCTAUBACT W MOATAIHO MPOBOJWT B KU3Hb MPHUHIIUIT CBETCKOCTH TO-
CyJapcTBa, YCTPAHSET BCE, YTO MOXKET MPUBECTH K PACKONTy M KOH(IUKTY B 00IIeCTBE HA PEIUTHO3HOM OC-
HOBe, 00ecTieunBasi paBHbIC YCIOBHS JUTSl YIOBJICTBOPEHUS JYXOBHBIX MOTPEOHOCTEH KaK BEPYIONINX, TaK U
HeBepyronux. KOHCTUTYIIMOHHOE ¥ 3aKOHOJIATENIFHOE PErYIHMPOBAHKE pEaTH3aliy TaHHOTO TpaBa rpakia-
Hamu PecrryOnmku KazaxcraH cOOTBETCTBYET OOLICTIPUHATHIM MEXKAYHAPOIHO-IIPABOBBIM HOpMaM B 00Jac-
TH CBOOOJIBI COBECTH M BEPOUCIIOBEIAHUSI.
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Kazakcran Pecny6iukacbinga ninm 0ipsecTikrepaiH KbI3MeTiH KYKbIKTBIK pPeTTey:
Ka3ipri skaraabl KOHe JKUHAKTAJFaH TIKipuoeci

Kazakcranna cOHFBI KHMBIPMa KBIIJAa KaJbINITACKAH >KaHAa KOFAMJBIK-CAsICH aXyaJIblH KepiHiCTepiHe Hazap
cajcak, KOFaMAarbl AiH MeH JiHM OipiecTikTepiiH peii e3repai. SIFHM, AiH MeH IiHM OipiecTiKTepAiy
KOFaMIbIK Oererti skoHe KOFaMABIK OMIpIiH op TYpJl TycTapblHA BIKHANBI aHTapibIKTail ecim, Mmopredeci
keHelai. Kpicka Mep3iM immiHzae AiHre ceHyNIiaepin )koHe AiHH OipJIeCTIKTEpAiH caHbl OipHeIe ecere apThIIL,
KOFaM/la OJIapAblH KbI3METiHIH OEJICeHANIr JKOFapbuUIajbl, Ka3aKCTaHABIK KOFAMHBIH JIEYMETTIK
KYPBIIBIMBIHBIH MaHbI3/Ibl O6JIiriHe aifHa1gbl, MEMICKETTIK-KOH(ECCHIIBIK KaThIHACTAPABIH CHITATHI ©3TepIi.
Maxanaza AiH asChIHAAFBl KAThIHACTAPABI KYKBIKTHIK PETTEY/iH Ka3aKCTaHIBIK YJrici oHE KHUHAKTAIFaH
TOKipubeci KapacThIPbULABL.

S.K.Amandykova, I.Ye.Iskakova

Legal regulation of activity of religious organizations
in the Republic of Kazakhstan: current status and lessons learned

At the present stage of development of the Republic of Kazakhstan it is becoming actually the issue of the
relationship between concepts: state and religion, and the nature of the legal regulation of religious
communities in the Republic of Kazakhstan. Over 20 years of Kazakhstan's independence, the regulation of
religious relations Republic of Kazakhstan has accumulated extensive experience in the regulation of social
relations in this sphere, so in Kazakhstan it is provided interfaith harmony between people of different faiths.
In this paper, the authors analyzed the Kazakh model of legal regulation of relations in the sphere of religion,
as well as accumulated experience.
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IIpaBoTBOpUeckas AesiteqabHOCTh IIpe3naenta Koiproizckoii Pecny0oiukn
Kak popma o0ecrneyeHUs] KOHCTUTYHMOHHBIX NIPaB

B craree paccmarpuBarOTCS KOHCTHTYLUOHHO-IIPABOBBIE OCHOBBI IIPABOTBOPYECKOHl AesrenbHocTU [Ipesu-
nenra Keipreizckoit Pecnyonuku (KP). Otmeuaercs, uto B coorBerctBuu ¢ Koncrurymueir KP IIpesunent
aByseTcs rapanToM KoHCTUTynuu u oOecrieunBaeT cOrnacoBaHHOE (DyHKIIMOHHPOBAHUE U B3aUMOAEHCTBHE
OpraHoB rOCYJapCTBEHHOH BIACTH. BhInensroTcst ero yuacTie B 3aKOHOAATENBHOM IMPOLECCE, MOTHOMOYHS
0 U3/IaHUIO NIPaBOBBIX akToB. OTMeueHo, uTo [Ipe3nneHT o61afaeT MuUpoOKUM IHana3oHoM CPEACTB U GopM
y4JacTHsl B IpaBOTBOpUECKOM Iporiecce. B coBmectHoit nesrensrocTH ¢ JKoropky Kenemem (JKK) on crano-
BUTCS HETIOCPEJCTBEHHBIM YYaCTHUKOM 3aKOHOTBOPYECKOIO IIPOLECCa, IPaBOTBOPUYECKON AEATEIBHOCTH.

Kniouesvie cnoea: Ilpe3uneHT, npaBoTBOpUYECKas NEATEIbHOCTh, 3aKOHOAATEIbHBIA IIpoLecc, NPaBOTBOpYE-
ctBo IIpesunenra, ykas, pacnopsuKeHUE.

IIpaBoTBOpUecTBO B KBIprb3ckoit PecryOmuke sSBISETCS OMHON M3 BAXKHEHIIUX CTOPOH JEATEIBHOCTH
rocynapcrsa, (hopMoil aKTUBHOCTH, UMECIOIIECH CBOCH HEMOCPEICTBECHHOH IEbI0 (hOPMUPOBAHUE MTPABOBBIX
HOPM, UX U3MCHEHUS, OTMEHY WM JIOTIOJTHEeHHE. B Kax10M rocynapcTBe mpaBOTBOPYECTBO 001aIacT CBOM-
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MU OCOOCHHOCTSIMH, HO BE3Jle OHO HAIPaBJICHO Ha CO3JaHHE W COBEPIICHCTBOBAHUE SAMHOM, BHYTPEHHE CO-
TJIACOBAHHON W HEMPOTHBOPEUNBOI CHCTEMBI HOPM, PETYJIHPYIOIINX CIOKHMBIIHECS B OOIIECTBE Pa3HO00-
pa3HbIe OTHOIIIEHUSI.

Ilpasomeopuecmeo Ilpesudenma Kuvipevisckoul PecnyOnuxu — cpaBHUTETBFHO HOBOE SIBJICHHE B MIPaBO-
BoM npoctpanctBe KP. OHo BeIpakaeTcss B m3manuu akToB [IpesmmenTta m B coTpyaHudecTtBe ¢ JKOropky
Kenemem KP.

OcyIecTBIICHUE €IMHON TOCYAapCTBEHHON BIACTH HEBO3MOXKHO 0€3 TECHOTO COTPYAHHYECTBA, B3au-
MOJCHCTBUS TJIaBbl FOCyAapCTBa C mapiaMeHTOM. B aeMokpaThueckoM TrocyAapcTBE 3aKOHOIATEIbHAas U
WCTIOTHUTENbHAS BETBU BJIACTH MUMEIOT PhIYard B3aMMHOTO BIIHMSIHHSA, KOTOPBIE MOYYNIH Ha3BAaHUE «CHEPIK-
KU 1 IpOTHUBOBECHI» [1; 16]. CymiecTBOBaHHE TaKOH CHCTEMBI ITO3BOJISET MPEAYIIPEAUTh OCCKOHTPOIBHOCTh
BIIACTH, 3JIOYIIOTpeOieHUE e10. B paMkax 3Toi CHCTEMBI BO MHOTOM H CTPOSITCS OTHOIIEHUS Mexy [Ipe3u-
neaToM u JKK Keipreickoit Pecy6mukn.

MmHororpannas aesteiabHOCcTh [Ipesunenta KP ocyiiecTBisieTcs yepe3 MpaBoBble aKThl, KAKOBBIMU CO-
riacHo Koncturynmu KP gBnstorcs ykasel u pacnopspkenus. [lonnomouns Ilpesuaenta Keipreizckoit Pec-
MyOJIMKY peaTu3yrTcs Yepe3 NPUHSATHE UM HOPMATUBHBIX MPaBOBBIX akToOB. CornacHo cT. 65 KoHctutynuun
[Ipesument Keipresckoit PecryOnmukym m3maeT ykKasbl M pacmopspkeHUs [2], KOTOphIe MOXKHO pa3aeiiuTh
Ha HOPMATUBHEIC U WHIUBHyaIbHbIE.

HopMmaTtuBHbIe yKa3bl ¥ pacHOPsDKCHUS COACPKAT OOIIHEe MpaBuiia MOBEECHUS, paCCUNTAaHHBIE Ha I10-
CTOSTHHOE VT MHOTOKpPATHOE MPHUMEHEHHE, U OTHOCSTCS K HEOIPEIeICHHOMY KpYTy (DM3HYECKUX U FOpHUIIHU-
YEeCKHUX JIHII, OPTaHOB T'OCYAAPCTBEHHOHN BIIACTH M YIPABJICHUA. JTO, CIIEJIOBATEIHHO, HOPMAaTUBHBIN aKT.

YKka3 MOKET HOCHUTh U MPABONPUMCHHUTEIBHBINA XapakTep, a CIe0BaTeIbHO, HE UMETh HOPMATUBHOTO
3Ha4YeHHs. YKa3bl HEHOPMAaTHBHOTO 3HAYEHHUS M3JAIOTCS, HAPHUMeEp, O HAa3HAYeHWH TOTO WM MHOTO JIUIa
Ha OIpeNIeICHHYI0 MOJDKHOCTh. MHANBHoya pHBIE YKa3bl U PAaCHOPSHKEHHS KAcCAroTCs TOJIBKO KOHKPETHBIX
OTHOIIICHUH OO OTPENEICHHBIX JIUII; PEHICHHS O Ha3HAYSHUH M OCBOOOXICHUU OT JIOJDKHOCTH PYKOBOJIH-
TeJeW LEHTPaIbHBIX CTPYKTYP CHCTEMbI HCIIOJHUTEILHOW BIACTH, HArpPaKJICHWH TOCYJApPCTBCHHBIMH Ha-
rpajamu, MPUCBOSHUH CHENHAaIbHBIX 3BaHUI M KIACCHBIX YMHOB, PAHTOB, MOYETHHIX 3BaHWUN KBIPreI3ckoi
Pecry0viku, 0 mOMUIIOBaHHUH, O TPaXTaHCTBE.

AHanu3 yka3oB U pacnopsbkenuii [Ipesunenrta mokaseiBaer, uto B popMe yka3oB 0hOpMIISIOTCS peliie-
Hus [Ipe3naenTa mo 3HaYUTENBHO OONbIIeMy KPYTy MPOOJIeM IMOTUTHISCKOTO U OOIIECTBEHHOTO (COITHAITb-
HO-DKOHOMHUYECKOT0) XapaKTepa, UCXOsl U3 UX 3HAYUMOCTH. B GopMe pacmopspkeHuH, Kak MpaBUilo, MpH-
HUMAIOTCs penieHus lIpe3nuaeHTa mo omepaTHBHBIM, OpraHU3AIlMOHHBIM M KaJlPOBEIM BOIPOCAM, a TAKXKe
o Bompocam paboTts! anmapata [Ipe3unenra.

B cootBercTtBrm ¢ Koncturymmeit Keiprerzckoit Pecy6mukn ykassl u pacniopspkeHust [lpesnnenTa 00s1-
3aTeJIbHBI JUIS HCIIOHEHUS Ha Bcel Tepputopun Keipreisckoii Pecyonuku. Bee rocynapcTBeHHBIE OpraHbl,
JOJDKHOCTHBIE JIMIIA M TPaXKJiaHe 00s3aHbI CIIeI0BAaTh MPEANUCAHHBIM B akTax lIpe3ueHTa npaBuiam mose-
nenusi. Ykasbl U pacnopstkenus IIpesunenta KP He HazpiBatoTcs B KOHCTUTYIMM MO3aKOHHBIMU aKTaMH,
HO OHH TaKOBBIMH SABIISIOTCS, HOO HE AODKHBI IpoTHBOpednTh Kak Koucturymuu KP, Tak n rocymapcTen-
HbIM 3akoHaM [2]. Yka3el u pacnopstkenus llpesunenta KP momiexar oOs3arenpHOMY O(UIIMATBHOMY
OITyOJIMKOBAaHHUIO, KPOME aKTOB WIIM OTIENBHBIX WX IOJIOKEHHU, COACPIKAIUX CBEIICHUS, COCTABISIOIINE
rOCyIapCTBEHHYIO TaliHy, WM CBEJCHHS KOH(UACHINAIBHOTO XapaKTepa.

Cpenu mHorouucneHHbBIX yka3oB IIpesuaenta KP Hemano m Takux, KOTOpBIE MOCBSIIEHBI BONpOCaM
MIPaBOBOTO PEryiupoBaHus Tpyna, Hampumep: ykasbl [Ipesunenta KP ot 1 aBrycra 2000 r. VII Ne 196
«O0 yCIIOBUAX OILIATHI TPYAa TOCYIapCTBEHHBIX ciryskamux» 155, ot 24 ampens 2001 1. VII Ne 136 «O me-
pax 1o MpoQecCHOHATLHONW MEPENOITOTOBKE BRICBOOOKIAEMBIX TOCYIApCTBEHHBIX CiTy)amuX B KvIpreis-
ckoii Pecrybnuke», ot 13 gexabpst 2007 1. YII Ne 548 «O0 ycnoBusIX OIIIaThl TpyJa TOCYAapCTBEHHBIX U
MYHHIUNANIBHBIX cinyxanux Keipreizckoit PecyOnukm» 157 u ap.

Axmut Ilpasumenvscmea KP. B cootBerctBum co cT. 18 3akona KP «O HOpMaTHBHBIX ITPABOBBIX aKTaXx»
[IpaButenscTtBo KP Ha ocHOBe 1 Bo ucnonunenue Koncrutyuuu u 3akonos KP, ykazos Ipesugenta KP npu-
HUMAET B TpefesiaX CBOMX MOJTHOMOYHIA TOCTAHOBIEHUS U pacnopsbkeHnus. ECiii 3Th akThl HOCSAT HOPMAaTHB-
HBIA XapaKTep, TO OHU BCTYMNAlOT B CHIIy OJTHOBPEMEHHO Ha Bcel Tepputopuu KP mo ncredennu cemu nHen
MOCIIe JIHSA UX MEPBOT0 O(PHUIINATBHOTO OITyOIMKOBAHUS.

WHble akThl BCTYMAIOT B CHIIy CO JTHSA MX HOJANUCAHUSA. TakoW CTpOruil mopsaoK, yCTAHOBICHHBIN YKa-
3oM [Ipesunenta KP, mMmeeT 3HaveHme 1151 €MHOOOPAa3HOTO MPUMEHEHUS aKTOB TJIaBBI TOCYIapCTBa MO BCEH
TeppUTOpUH cTpaHbl. [lopsaok MOArOTOBKM yKa3oB U pacnopsbkenuid [pesuaenta KP, mpeagycmarpusaio-
it cornmacoanue B IlpaButensctBe KP u Anmunuctpanuu Ilpesuaenrta, ¢ nomomnukamu Ilpesuaenra u
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IOPUANYECKYIO IKCIIEPTU3Y, YCTAaHOBIEH pacniopshkenneM [Ipesuaenra KP. Pemenue o TOTOBHOCTH MPOEKTa
aKkTa K mpencraBieHuto IIpe3usieHTy npuHuMaeT pykoBoauteiab AnmuHuctpainuu [Ipesuaenta KP. Ykassl,
pacIopsbKEHUS U 3aKOHBI TIOIITUCHIBAIOTCS coocTBeHHOPYYHO [Ipesumentom KP.

[omHomouns npesunentoB crpan CHI' mompoOHO perynupyroTcsi COOTBETCTBYIOIIMMHU KOHCTHTYLIUS-
mu. [Ipesunentsr crpan CHI™ sBisroTCSs raBaMu rocyaapcTs, rapanTaMu KoHCTATYINH, TIpaB ¥ CBOOO He-
JIOBEeKa W rpaxaanuHa. B ycranoBienHoM KoHcTHTynmel mopsake OHU MPUHAMAIOT MEPHI [0 OXPaHe CyBe-
pEHHUTETa CTPaHbl, €€ HE3aBHCUMOCTH U TOCYJAapCTBEHHOM IEOCTHOCTH. JleTalbHBIN aHAJIN3 COOTBETCT-
BYIOIIMX TOJIOXEHUH KOHCTUTYIWI cTpan CHI' mo3BomsieT, B 3aBUCHMOCTH OT MPaBOBOW CHEIM(PHUKH TOJ-
HOMOYHI TIPE3HJICHTA, Pa3AeIUTh UX YCIOBHO Ha MIECTh MJIEHTHYHBIX, KaK HAM IMPENCTaBISIeTCs, TSI O0Tb-
muHCTBa Tipe3uneHToB crpad CHIT rpymm, koTtopsle paccMOTpuM Ha mpuMmepe mosHomounid IIpesnmenTa
Keipresckoii PecriyOnuku (ct. 46 Koncruryunn Keipreizckoit Pecyonukm) [1;14].

Honnomouus Ipezuoenma Koipevizckoit Pecnyoauxu

[Tepras rpymnmna noaHomouunii Ilpe3unenta Keipreizckoii PecnyOnnku — 3T0 €ro npaBa U 00s3aHHOCTH,
CBsI3aHHBIE C AeaTeqbHOCThI0 CoOpaHusi HapOAHBIX NpeAcTaBUTENed M 3aKoHOmaTenbHOro codpanus JKo-
ropky Kenema Keipreisckoit Pecniyonmku. OH HazHauaeT BBIOOpH! B 3akoHogaTenbHoe coopanne u Cobpa-
HUSI HAPOJHBIX MPEJCTABUTENICH; OCYIIECTBISIET IOCPOUHBIH POCIyCcK 3aKoHOaTeIbHOro codpanus u Coo-
paHus HapOJHBIX MPEJCTABUTENCH B Cilydasx, nmpeaycMoTpeHHbIX Koncturyruen Kvipreizckoit Pecmy6mu-
KH; BHOCUT 3aKOHOMPOeKTHl B JKoropky Kenenr; moanuceiBaeT 3aK0HbI TUO0 BO3BpalLIaeT UX CO CBOUMH BO3-
pPaKEHUAMHU B COOTBETCTBYIOIIYIO nanaty JKoropky Kenemia asisi mOBTOPHOTO paccMOTpeHUs; 00HApOAYET
3aKOHBI; BIIpaBe onmporecToBaTh B KoncTuTynmonHoM cyae Keiprezckoit PecnyOnuky 3akoHBI Wth patudu-
uuposanHbie Keipresckoii Pecybnuikoit MexxqyHapoJHBIE JOTOBOPBI; BIpaBe 00palaThcs K HApOOy € exe-
TOTHBIMU TTOCTIAHUSMHE O TIOJIOKEHUH JIeNT B CTPaHe, OrJlalllaeMbIMH Ha COBMECTHOM 3aceJaHiH O0ewX Ianat
XKoropky Kenela; BrpaBe JOCPOYHO CO34aTh 3acelaHue 3aKOHOIATENBHOrO cobpanwms, ceccuro CHII u
OTIPEAEIUTh BOMPOCHI, MOUIEKAIINE PACCMOTPEHNUIO; B CIyJasX U MOpPsAKE, IPEAYCMOTpEeHHBIX cT. 68 KoH-
crutyuun Keipreizckoit PecryOnmky, ocymiecTBisieT 3aKOHOAATeIbHbBIC TOJTHOMOYNS; Ha3HaYaeT Mo cobcT-
BEHHON WHHIIMATHBE pedepeHiyM; MPUHUMAET pellicHHe O Ha3HaueHWH pedepeHyMa Mo WHUIUATHBE HE
MeHee TpexcoT m3buparesneld, OOMBIIMHCTBA OT OOLIEro yucia aemyTaroB obenx nanat XKoropky Kenema;
HasHauaeT ¢ cornacusi CoOpaHus HAPOJHBIX NpeacTaButTeneil ['enepanpHOro mpokypopa Keipreisckoit Pec-
myouKY; HazHadaeT ¢ cornacus CoOpaHus HapomHbIX mpeacraBureneii Ilpencenarens [Ipanenus Harwmo-
HanpHOTO Oanka KeIpresckoi PecryOmuky; mpeacTaBisieT 3aKoHOMATEIbHOMY coOpanmio u CoOpaHuio Ha-
POIHBIX TMPEACTABUTENCH KaHAUIATYpPHI IS u30panus Ha noinkHOCTH [lpencemarens KoHCTHTYIHOHHOTO
cyna Keiprenckoit Pecrryonuku; pencrapnser CHII kaamumaTypsl a1 w30paHus Ha JODKHOCTH MIpeaceia-
teneit BepxoHoro cyna Keiprerzckoi Pecy6mmku, Beiciiero Apoutpaskaoro cyaa Keipreickoit Peciry6-
JIMKH, UX 3aMecTuTeneil u cyaei Bepxosnoro cyna u Bricmero ApourpaxHoro cyna Keipreisckoit Pecmy6-
JIMKH; OCBOOOXKIAET MX OT JOJKHOCTH.

Bropas rpymma mosHOMounit Ilpesunenta Keipreickoii PecryOomukm — ero mpaBa ¥ 00sS3aHHOCTH,
CBSI3aHHBIC C JACATEIILHOCTRIO MMpaBUTENbCTBA. [IpesumenT KeIpre3ckoit Pecrybmuku onpeaenseTr CTpyKTypy
[IpaBurenscTBa Keipreizckoit PecnyOnuky; HazHadaeT, ¢ cormacus CoOpaHus HApOIHBIX MPEICTABUTEICH,
[Ipembep-muamCcTpa KBIpreckoit Pecrrybmukm; Ha3HadaeT 1o KOHCynbTanuu ¢ [IpeMbep-muHUCTpOM KbIp-
rei3ckoit PecrryOnmku wieHoB [IpaButenberBa Keipresckoit PecnyOmmky, a Takoke pyKOBOIUTEIICH aJIMHHHM-
CTPaTUBHBIX BEIOMCTB; OCBOOOXKJAET UX OT JOJDKHOCTH; MpuHUMaeT npomenus [Ipembep-munuctpa, [Ipa-
BUTENBCTBA WM OTHACNBHBIX €ro 4ICHOB 00 OTCTaBKe; MO CBOCH WHHULIMATHBE MPUHUMAET pelieHre o0 oT-
craBke [Ipempep-munncTpa unm IlpaBurenncTBa; mo KoHCYyJbTanmuu ¢ [IpemMbep-MHHHCTPOM yTBEpPXIaeT
€IMHYIO CHCTEMY MOATOTOBKH M MOA00pa KaIpoB I OPTaHOB, COACPKAIIUXCS 38 CUET rOCyIapCTBEHHOTO
OrokeTa, (PMHAHCUPOBAHUS TOCYAAPCTBCHHBIX OPTaHOB W OIUIATHI TPYyHa TOCYAAPCTBEHHBIX CITYKAIIWX;
BIIpaBe MPHOCTAHOBUTH WJIM OTMCHHTH HeicTBHEe akTOB lIpaBurenbcrBa KouIpreizckoi PecryOnmuku, akToB
IPYTUX OPTaHOB HMCIIOJIHUTENFHOW BIIACTH; BIIpaBe IepeAaBaTh MOJHOMOYHS, MPEIyCMOTPEHHBIE TIOITYHK-
ToM 2 1. 3 cT. 46 Koncrurynuu Keipreizckoit PecryOnuku, [Ipembep-munuctpy, wieHam IlpaBurensctsa u
JPYTUM JIOJDKHOCTHBIM JIMIAM, a Takxke paTu(UIMpPOBaTh MOAMUCAHHBIE IMU MEXKIYHAPOJHbIE (PHHAHCOBBIC
JIOTOBOPBI M KPEIUTHBIE COTTIAIIECHUSI.

Tpetpst rpynmna nmomHomounid [Ipesuagenta Keipreickoir PecmyOnukun — ero mpaBa n 00s3aHHOCTH
B obnactu oboponsl. [Ipesnaent Keipresckoii Pecybnuku obpasyet u Bosrnasmser CoBeT 0e30MacHOCTH
Keipreickoit PeciyOnnkn u MHBIE KOOPAMHALMOHHBIE OPTaHbl; (popMHUPyeET MOAYMHEHHbBIE €My CITy>KOBI To-
CylapCTBEHHOU oxpaHbl U HamuoHanbHyIO TBap[uio; MPUCBAUBACT BBHICUINE BOMHCKUE 3BAHMUSI, KIIACCHBIC
YUHBI U UHBIC CICIUANbHBIC 3BAHUS; PU HATMYUU OCHOBAHUMN, MPEIYCMOTPEHHBIX 3aKOHOM, NMPEAYIPEexKIa-
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€T O BO3MOKHOCTH BBEIICHHS YPE3BBIYAHHOTO MOJ0KEHUS, a IPU HEOOXOJUMOCTH BBOJUT €0 B OTIEIIBHBIX
MECTHOCTSIX, 0€3 MpeBapuTeIbHOTO OOBSBICHUS, O YeM HE3aMeIUIUTENILHO cOo00IIaeT B 3aKOHOAaTeIbHOE
cobpanue; OOBSBISICT OOIIYI0 WIIM YaCTUIHYI0 MOOWIIM3AIHIO; OOBSIBISIET COCTOSTHHE BOWHBI B ClIydae ar-
peccuu UM HEMOCPEACTBEHHOM yrpo3sl arpeccuu Ha Keipreizckyto PecriyOinky n He3aMeaIuTeIbHO BHOCUT
3TOT BOIIPOC Ha PAcCCMOTPEHHE 3aKOHOJATEIHHOrO COOpaHUs; OOBABISAET B MHTEpECax 3allUTHl CTPAHBI U
0€30MMacHOCTH ee TpaXkIaH BOCHHOE IMOJIOKEHUE M He3aMeITUTEIHO BHOCUT 3TOT BOIIPOC HAa PACCMOTPEHHE
3akoHOJATENBHOTO CcOoOpaHus; ABisercs | aBHOKOMaHAyIOMMM BooOpyXEHHBIMH CHIIaMH, Ha3HA4aeT M
cMelIaeT BhIcIIee KomaHoBanne BoopyxeHHbix cun Keipreizckoit Pecryommku.

YetepTas rpymma momHoMounid [Ipesnmenta Keipreckoii Pecybnukm — ero mpaBa U 00s3aHHOCTH
B 00J71aCTH BHEIIHUX CHOIIICHHH.

[pesunent Keipreizckoit PecyOnrkn ocyiiecTBIsieT pyKOBOJICTBO BHEIIHEH MOIUTUKOW KbIpreizckoit
PecryOnmky; BemeT meperoBOphl M MOMAMKCHIBAET MEKIYHAPOIHBIE MTOTOBOPHI KbIprbi3ckon PecmyOnmkwy;
MOJIMUCHIBAET paTH(UKAIMOHHBIC TPAMOTBI; Ha3HAYAeT W OT3bIBACT JUIIIOMATHYECKHX TpejcTraBuTencii KP
B MHOCTPAHHBIX TOCYJapCTBaX M MEXIYHApPOIHBIX OpraHM3alMAX; NPUHUMAET BEPUTENBHBIE U OT3BIBHBIC
rpaMoOTHl akKkpeauTyeMblx npu [Ipesuaenre KP riaB nuruiomMaTHyeckux MpeaCTaBUTEIBCTB MHOCTPAHHBIX
TOCyZIapCTB U TMPEJCTaBUTENECH MEXAYHApOJHBIX OpPraHM3alWd; PelIaeT BOIMPOCH MPEJOCTABICHUS TPaxK-
JaHCTBA W BbIXoJa U3 rpaxaanctBa Keipreisckoir PecnyOnuku, npeaocTaBieHus] MOTUTHIECKOTO YOCKHILA,
MIPUCBANBAET AUMJIOMAaTHUYECKHUE PAHTH.

IIsrast rpynma momHoMounit [Ipesumenta Keiprezckoit PecyOmukyn — ero KOMIETSHITHS, CBS3aHHAs
C KOOpJIMHAIINEH AesITETFHOCTH COOTBETCTBYIOIINX BIACTHBIX CTPYKTYP TOCYAapCTBa.

[pesunent Keipreizckoit PeciyOnuku Hasznawaet ['ocymapctBeHHOTO cexperapst Keipreizckoit Pecy0-
JINKH, OTIPEAEIIACT ero CTaTyC 1 moHoMouwns; hopmupyeT Aamunuctpanuto [Ipesuaenra Keipresckoii Pec-
myOJIMKY; Ha3HAYaeT C COTJIACHSI COOTBETCTBYIOIINX MECTHBIX KEHEIIEH IIaB TOCyJapCTBEHHBIX aJIMUHHUCT-
pauuii obnacrteil, pailoHOB, TOPOAOB; OCBOOOXKIAET UX OT JOJDKHOCTH; 00pa3yeT M yIpas3IHSeT MCIIOIHH-
TeJIbHBIE OpPTaHbl, HE BXOAAILIUE B cocTaB IIpaBUTENbCTBA; Ha3HAayYaeT Mpeacenareneil, X 3aMecTUTenel u
cynmed cymoB oOiacteif, ropoma buirkeka, palioHOB, TOPOAOB, apOHUTPaKHBIX CYIOB OOJlacTell W Topoja
Bumikeka, a Takxke BoeHHBIX cynoB Keiprezckoii PecryOnuku u B cinydasix, npeaycMoTpeHHbIX KoHcTuTy-
LUeH 1 3aKOHaMHU, 0CBOOOKAAET X OT JOJDKHOCTH; Ha3HAYAeT BHIOOPHI B MECTHBIE KEHEIH U B IIPELyCMOT-
PEHHBIX 3aKOHOM CITydasiX OCYIIECTBIISIET MX POCIYCK; Ha3HavaeT rnpenaceaarens LleHTpansHOi KOMUCCHH TT0
BBIOOpaM ¥ MPOBEACHUIO pedepeHayMOB U OJIHY TPETh €€ WICHOB; Ha3HavaeT npeacenarens CueTHOW mana-
THl U OJIHY TPETh €€ ayJUTOPOB; M3/AaeT YKa3bl U PACMOPSIKEHHsI, KOTOpble 00s3aTeNbHbI A1 UCIIOTHEHUS
Ha Bcei Teppuropun KeIpreizckoit PecryOmmku.

[llecrast rpymma momHOMOumiA [Ipesmmenta Keiprezckoit PecnyOiamkn — ero mpaBa W O0S3aHHOCTH
1o crneun(UIecKuM BOIPOCaM.

[pesunent Keipresckoii PecryOnuku HarpakaaeT rocyJapcTBEHHBIMU Harpagamu Keipreizckoit Pec-
myOJIMKY; IPUCBaNBaeT MOYeTHbIE 3BaHNs KeIpre3ckoil PecryOnmky; ocyIiecTBiIsieT TOMUJIOBAaHNUS; BIPaBe
pemarb BOnpoc GUHAHCHPOBAHHS MEPOIPHUATHI, UMEIONIIX HEOTIOKHBIN XapakTep, 3a CYET rocyIapCTBECH-
HBIX CPEICTB; yupexkaaeT GOHIbI.

Hrak, ocymectBnsga cBou nonHoMmouus, [Ipesunent KP uzmaeT aBa BUAa aKkTOB: yKa3bl U pacropsixke-
Hus. Pasnuume Mexay HUMH yCTaHOBHTBH JOBOJBHO CIOXHO. Kazamoch Obl, HaO MCXOOUTH W3 TOTO, YTO
yKa3 — akT OoJiee IMUPOKOro JEHCTBUS, UMEIOIINI HOPMAaTUBHBINA XapakTep, a paclopsDkeHUe — JOKYMEHT
Oosee 4yacTHOTO, KOHKPETHOTO Ha3HaueHus. Ho 1o He Tak. Hepenko HOpMaTUBHBIMH SIBISIIOTCSI M1 YKa3bl, U
pacnopsokenus. [IpudeM MHOTIA IS peTyIUPOBAaHUS CXOTHBIX BOIIPOCOB MCHOIB3YIOTCA TO yKa3bl, TO pac-
MOpsDKEHUs! (HampuMep, co3JaHue NoapasaeieHuil AqmuHuctpauuu llpe3unenTa u yTBepKIeHHe MOJI0XKe-
HHUM O HUX).

[IpaBna, B mocienHee Bpemsi HAOIIOAAeTCA BCe-TaKW TEHACHINS K MCTIOIB30BAHUIO JJII HOPMAaTUBHOTO
peryarpoBaHusl OOIECTBEHHBIX OTHOIICHUH (OpMBI yka3zoB. Kpome Toro, aiisi onpesielieHHbIX BOIPOCOB
HEHOPMATHBHOTO XapakTepa ycTOW4YnBOil (OpMOH sIBISieTCS HE pacloOpsDKeHHE, a yKa3 (Hampumep, B OTHO-
IIEHUH TpeAocTaBieHus rpaxaanctsa KP, Beixona u3 rpaxkaancTsa u Ap.). [loaToMy rpaHuma Mexay akTa-
mu [Ipesunenta KP nopoit ycnoBHa.

Ho, moxanyii, B onHolt cuTyanuu gopMa ykasza ynotpedisiercs BecbMa dacto. CBsI3aHO 3TO € peryiiu-
poBaHHEeM HanOoyee BaKHBIX OOLIECTBEHHBIX OTHOIICHHH, OCOOCHHO €CIM OHU HE yperyJIHpOBaHBI 3aKO-
HOM; yKka3 [Ipe3usenTta B JTaHHOM citydae Kak Obl 3aMEHSET 3aKOHOAATEIHHOE PEryIHNPOBaHNE.

[Ipobnema cOOTHOIIECHHS YKa3a M 3aKOHA 3aCITy>KUBAeT TOT0, YTOOBI Ha HEW OCTaHOBUTHLCS MOAPOOHEE.
Bgens nocr Ipesunenta KP, Koncrutynus KP npenycmorpena, uto [Ipe3suneHT uzgaetr cBOM akThl HA OCHO-
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lMpaBoTBOpYeckas gesaTenbHOCTb [pe3ngeHTa. ..

B€ U BO HcHOJIHEHUE He Toybko KoHcTutyiuu u 3akoHoB KP, Ho u pemennit Creszna u BepxoBuoro Cosera.
OnHako TpU KOHCTUTYIIMOHHBIX pedopMax, KOTOpbIe MPOBOAMIMCH HEOJHOKPATHO B HAIIEH pecmyOIuKe,
0CTaJIOCh JIUIIb MOJIOKEHNE O TOM, YTO YKa3bl (HO HE PACTIOPSHKEHHs) HE MOTYT NMPOTUBOpedYnTh KOHCTUTY-
iy 1 3akoHaMm KP. To ke 3amucano u B aeiicTByronield KoHCTHTYIMH, HO OTHOCUTCSI K 0OOMM BHJIaM aKTOB:
yKa3el B pacriopspkenus [Ipe3umenta He momkHbl npoTuBopeunTh Koncrtutynnu KP n 3akomam KP. 3mecs
OTpakeHa WHasl KOHIENud Ha3zHaueHus aktoB IIpesunenrta KP, a uMeHHO: B TOM cliydae, €Clid KaKou-To
BONIPOC yXke yperynupoBaH 3akoHoM, [Ipe3unent KP 00s13an ¢ HuM cunrathes. OTHAKO €CITH BOIPOC B 3aK0-
He He yperynupoBaH, [Ipesugent KP Bnpase ero yperynupoBath CBOUM akToM. [IpuueM Ha mpakTUKE MOTYT
BO3HUKATh TAKWUE CUTYAIINU:

a) BOTIPOC IOPUIUYECKH HE YPETYIUPOBaH, M HE SICHO, KAKUM aKTOM 3TO JOJDKHO OBITH CAENaHo, — 3a-
KOHOM, yka3oM lIpesunenta KP, nocranosinenuem IIpasurensctea KP u 1.11.;

0) BOIIpOC elle He yperyJIupoBaH, HO IOHATHO, YTO OH SIBISETCS MpenMeToM 3akoHa. 1o muenuto [pe-
sugeHTa KP, oH BiipaBe U3gaBaTh CBOl HOpPMAaTUBHBIN aKT HE TOJIBKO B IEPBOM CUTYyallMU, HO U BO BTOPOl —
JUTSL 3aIOJTHCHUST TIPaBOBOTO MPO0eia Ha TOT MEPHUO/I, ITOKa 3aKOH €Il He MPHUHST, a OOIIEeCTBEHHBIC OTHO-
IICHHUS HACTOSATENBHO TPEOYIOT PEryIMPOBAHUS.

Vkazsl [Ipe3usieHTa — 3TO aKkThl HE TVIaBbl UCIIOJIHUTENIBHOM BJIACTH, a TJ1aBbl TocyjapcTBa. Ipyrumu
CJIOBaMU, UX aOCOIOTHO TIOJ3aKOHHBIN XapaKTep He OYeBUJCH. Pazymeercs, 3TH yKa3bl HE JIOJDKHBI TIPOTH-
BopeunTh KOHCTUTYIIMY U JCHCTBYIOMMM 3aKOHaM. Ho Ipy HaTMYu# paBOBBIX MTPOOEIIOB UX BOCIIOJTHEHUE
C MTOMOIIHI0 HOPMATHBHBIX aKTOB TJIABBI TOCYAAPCTBA O MPUHATHS COOTBETCTBYIOIINX 3aKOHOB BIIOJHE €C-
TECTBEHHO U TIpaBoMepHoO [3; 107].

Bo-BTOpBIX, OAHON M3 KOHCTUTYLIMOHHO YCTaHOBIEHHBIX mpeporatuB [Ipesunenta KP sBnsercsa omnpe-
JIeJIEHWE OCHOBHBIX HAMpPaBJIC€HUN BHYTPEHHEN UM BHENTHEN MOJUTUKHU CTpaHbl. SICHO, UTO OTHIO/Ib HE TOIBKO
exeromnsie mocnanus [Ipesunenta KP MoryT cunrarbest popmMoit peaau3anuy 3TOro MOTHOMOTHS.

B-TpeTbux, HEOOXOAUMOCTD BBIMTOMHEHUS (YHKIMA rapanTa KOHCTUTYIHY Takke 00yCIOBIHUBACT BO3-
MOXXHOCTh m3sianus [Ipesuaenrom KP HOpMaTHBHEIX yka30B juis obecnieuenus aericteus Korncrutynuu KP.

Takum oOpa3om, TTOKa HET COOTBETCTBYIOIINX 3aKOHOB, yKaswl [Ipesmmenta KP ocTarorcs momHOIICH-
HO¥ ITpaBoBO¥ 0a30¥ 7151 BOSHUKHOBEHUS M U3MEHCHUS TE€X WM MHBIX OOIICCTBEHHBIX OTHOIICHUM.

B cootBerctBun ¢ Koncrurynumeit [Ipesunent KP sBnsercsa rapanrom Koncrutynuu KP u o6ecnieunsa-
€T coriacoBaHHOE (PYHKITMOHHPOBAHUE U B3aUMOJICHCTBIE OPTaHOB rOCYJapCTBEHHOMN BJIACTH. B cuity aToro
He npotuBopeunt Koncrurynnn KP u3nanve uM yka3oB, BOCTIONHSIOMINX MTPOOENHI B PAaBOBOM PETYIIHPO-
BaHUU II0 BOIIPOCaM, TPEOYIOIINM 3aKOHOJATEILHOTO PEUICHHUS, TIPY YCIOBUH, YTO TaKUE YKa3bl HE TIPOTH-
Bopeuat Konctutynuu u 3akonam KP, a ux neiicTBue BO BpEMEHU OTPaHUYMBAETCS TIEPUOIOM J0 MPUHATUA
COOTBETCTBYIOIINX 3aKOHOATENBHBIX aKTOB. Takum 00pa3oM, yJacTBys B 3aKOHOJATEIFHOM IIPOLIECCE, PU
HAJIMYUM TIOJTHOMOYHI TIO0 W3JaHUI0 NPaBOBBIX akToB, [Ipesuaent KP oOmamaer mmpokuMm amana3oHOM
cpencTB u opM ydacTus B IpaBOTBOpUYEcKOM mporecce, B corpyaaudectse ¢ KK KP IIpesunent Keipreiz-
cKoil PecryOnmKky CTaHOBHTCSI HEMOCPEICTBEHHBIM YYACTHHKOM 3aKOHOTBOPYECKOTO MpOIEcca, YTO BIpa-
KaACTCA:

1) B HanMUuM y HETo MpaBa 3aKOHOJATECILHONW MHUIMATHBBI M TIPaBa Ha BHECCHUE MPEIIONKCHHIA O T10-
npaBkax kK Konctutyuu KP;

2) B paboTe MOJHOMOYHBIX MpeACcTaBUTEIeH U npeacraButeneit [Ipesunenta KK KP;

3) B BO3BMOXXHOCTH JaBaTh Ha 3aKOHOMPOCKTHI 3aKIFOYCHUS, COICPKAIINE 3aMEYaHUs U KOHKPETHHIC
MPEAJIOKCHHUS;

4) B paboTE COTJIACUTENBHBIX KOMUCCHH C ydacTHEeM NPEJICTaBUTENICH TTIaBbl TOCY1apCTBa;

5) B ero npaBe HanaraTh BETO Ha MpUHATHIE 3akoHBI KP 1 Bo3Bparmiare ux 06€3 pacCMOTpEeHUsI, €CITH Ha-
PYILIEH KOHCTUTYIIUOHHBIN TOPSAIOK UX MPUHSTHUS;

6) B MpOMYJIbralliy 3aKOHOB.
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Kpbiprbi3 PecniyOsiukacsol [Ipe3ngeHTiHIiH KYKBIK HIBIFAPMAIIBLIBIK KbI3MeTi
KOHCTUTYIHSUJIBIK KYKBIKTApAbhl KAMTAMACHI3 €Ty HbICAHBI pPeTiH/Ie

Makasnaga KOHCTHTYLHSUIBIK KYKBIKTapAbl KaMTaMachl3 €Ty HbicaHbl perinzeri Keiprei3 PecryGunmkacs
ITpe3uneHTiHIH KYKBIK LIBIFapMaIIbUIBIK KbI3METi KapacTbipbuiral. [Ipesunent Keiprbi3 PecnyOmukachiHbIH
Konctutynusiceina coiikec KOHCTUTYLUSHBIH KeTili %KoHe MEMIICKETTIK OMJIiK OpraHIapbIHbIH dPEKEeTTECTIrl
JKOHE KEJICIill KYMBIC iCTEyiH KaMTaMachl3 €TeTiHI aHBIKTANIbl. 3aHIBIK YPIiCiHE OHBIH KaTBICYBI, 3aH
aKTIJIepiH MIBIFApydarsl oKinerTiniri 6enrinenmi. [Ipe3uneHT KYKbIK IIBIFapMalIbUIBIK KbI3METKE KaThICyla
KeH aykbiMabl Kamtuipl. JKoropky KenemimeH Kpi3MerTecTikTe IIpe3HICHT KYKbBIK IIBIFApMAIIbLIBIK
KbI3METTIH KoHE 3aH IIBIFapMalIbUIBIK YPAICTIH TiKeJIeH KaThICYIIEI OOJIBIT TaObIIa bl

E.N.Rakimbayev, Z.Sh.Beishenaliyev

Law-making activity of the President of the Kyrgyz Republic as a form
of ensuring the constitutional rights

There are considered the constitutional and legal bases of the law-making activity of the President of the
Kyrgyz Republic in this article. It is noted, that in accordance with the Constitution of the Kyrgyz Republic
the President is the guarantor of the Constitution and ensures coordinated functioning and interaction of
public authority. He participates in the legislative process, has authority to issue legal acts. The President has
a wide range of means and forms of participation in the legislative process. In cooperation with the Jogorku
Kenesh President becomes a direct participant in the legislative process, legislative activity.
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Pa3ButHe MeCTHOIO caMoynpaBJjiIcHUA B Pecnyﬁ.lmlce Ka3zaxcran
Ha COBPEMECHHOM IJTalre

B COBPCMCHHBIX YCJIOBUAX BCE 60III)IHy}O AKTyaJIbHOCTb HpI/IO6peTaIOT BOIPOCHI, CBA3aHHLIE C Pa3sBUTHUEM
MECTHOT'O CaMOYIIpaBJICHUA KaK OJHOI'0O U3 MHCTUTYTOB AEMOKpaTU3allun 06mecha. MectHoe camMoyIipaBJie-
HHUE BO BCEM MHUPE SABJIACTCS q)yH[[aMeHTOM PEruoHaJIbHOI'O pa3sBUTHA. CyTI) MECTHOT'O CaMOYIIpaBJICHUS 3a-
KIIFO4Ya€TCd B TOM, 4YTO B CTpAHE, HAPAAY C HHTEPECCAMHU JIMYHOCTU U IrOCyJapCTBa, IPU3HAKOTCA U rapaHTHUPY-
I0OTCA €1I€ U MECTHBIE MHTEPECHl — CBA3AHHBIE C PCIICHUEM BOIIPOCOB HENOCPEACTBEHHOTO obecreueHus
KUBHEACATEIIBHOCTH HACCJICHUSA KAXKXA0TO OTACIIBHO B3ATOTO HACCJIEHHOI'O ITYHKTA.

Kniouesvie  cnosa: TOCYHapCTBEHHBIE  OpraHbl, MECTHOE CaMOYMNpaBICHHE, aJAMHHUCTPAaTHBHO-
TeppUTOpHAaNbHasl €IMHMIIA, TIPABOBOE PETYIHPOBAHUE, KOHCTHTYIMS, IPaXKIaHCKOe OOILECTBO, BHIOOPHBIE
OpTaHbl, MacIHUXaT, AeMOKpaTH3anyst 00IecTBa, KOHCTHTYIIHOHHO-IIPAaBOBOE PETYINPOBAHUE.

B 1opuanueckoii nuteparype mojJ MECTHBIM CAMOYIPABICHUEM MOJPA3yMEBACTCS CaMOCTOSATEIbHAS U
rapaHTUpyemMas TOCYAapCTBOM  JCSATEIBHOCTh  HACENCHHS  COOTBETCTBYIONICH  aIMHHHUCTPATUBHO-
TEPPUTOPHATFHON €IWHUIIBI M €T0 BRIOOPHBIX OPTaHOB IO YIPABICHUIO MECTHBIMH JAefiaMH, (hopMa ocyIie-
CTBJICHHUS HAPOJIOBIACTHUS HA MECTaX WIJIM BIACTh MECTHOTO TEPPUTOPHAIIBHOTO KOJIIEKTHBA.

B Mogensaom 3akoHe CHI' ykazaHHBIN TEpMUH TpakTyeTcsl Kak «(opMma peajar3alud BIacTH HapoJa,
OCYIIECTBIsIEMasi TIOCPEJICTBOM CaMOCTOSITENTFHOM U TOJT CBOIO OTBETCTBEHHOCTH JEATEIHHOCTH HACEICHUS
MYHUITUITATBHBIX 00pa30BaHMiA 110 PEIISHUIO BOIIPOCOB MECTHOTO 3HAYEHHS B COOTBETCTBUH C KOHCTUTYIHEH
Y 3aKOHAMHU TOCYAapCTBay.

OpnauM 13 6a30BBIX HHCTUTYTOB IEMOKPATUYECKOTO TPAXKAAHCKOTO OOIIECTBA SIBIIIETCS CUCTEMa MECT-
HOro camoyrmpapieHus. Ee yupexaenue Obuto aekiaapupoBaHo emie B 1995 r., koraa Ha pecinyOIMKaHCKOM
pedepenayme Obuta punsaTa Koncrutyius Peciyonuku Kazaxcras [1].

Teopetrueckoit 6a30# JUIsi KOHCTUTYIIMOHHO-IIPABOBOTO PETYIIMPOBAHHUS MECTHOTO CaMOYIPABICHHS
SIBIISIFOTCS OOIIENPU3HAHHBIC IICHHOCTH MYHHUIIUITATBHOW JEMOKPATHA M MYHUIIUIIATBHOTO YIPABJICHUS, 3a-
KperuieHHsie EBponeiickoit XapTrel MecTHOTO caMoyIpaBiIeHHs [2].

Konctutynus He onpenenuna ypoBHU MECTHOTO caMoyIpaBieHus. Ecinu mpeanonoxuTs, 4To OHO CO3-
JTAETCsl BO BCEX 3BEHBSIX TEPPUTOPUAIBHOTO YIPABICHHS, BOSHUKAET BOIPOC O TOM, KaKue eIle MpeICTaBu-
TEJIBbHBIE CTPYKTYPHI TOCYIaPCTBA MOTYT CO3AaBaThCs HA MECTHOM YPOBHE, €CITH MAaCIUXaThl — 3TO OPTaHBI
MecTHOro camoymnpapieHusi? Cratbst 85 KOHCTUTYLMH yCTaHABIMBAET OCYIIECTBICHHE MECTHOI'O roCyJap-
CTBEHHOT'O yTPABJICHUS MECTHBIM NPEJICTABUTEIHHBIM M HCIIOJIHUTEIBHBIM OpraHaMu. JIOrmuecku mpesmno-
JIOKUTH, YTO MECTHBIE COOOIIECTBA MOTYT OBITh CO3JaHBI B HIDKECTOAIINX 3BEHBSIX YIIPABIECHUS, KpoMe 00-
JMacTHOTO. B cuimy pa3HeIx (hakTopoB (OrpOMHEIE pa3Mephbl TEPPUTOPH, HU3Kasl TUIOTHOCTh HACEIICHHUSI, Ha-
JIUYAE OTPOMHBIX ITYCTBIHHBIX M WHBIX HEOIArONPHUSATHBIX IS )KU3HEICATSIEHOCTH 30H, HSPAaBHOMEPHOCTh
B DKOHOMHUYECKOM Pa3BUTHH H MpoYee) caMOYIpaBIeHUE Ha 3TOM YpOBHE mpobiemaTHuHO. OOnacTHbE U
MpUpaBHEHHBIE K HAM MAaCIHXaThl JTOJDKHBI COXPAaHUTh CBOW MPEXHHUM CTaTyC B Ka4eCTBE PETHOHATBHBIX
MPEICTaBUTEIHLHBIX OPraHOB rocyAapcTBa. ECiu ke uX MpU3HATh OpraHaMH MECTHOTO CaMOYIPaBICHHS, TO
3HAYMT, YTO B 0OJACTIX HAJO CO3/1aBaTh MapajuieIbHbIE IPEICTABUTEIBHBIE CTPYKTYPBI, KOTOPHIE I0pHINIe-
CKH OYZyT OTHOCHUTBCS K FOCYIapcTBy. B mpoTuBHOM citydae cT. 85 KoHcTUTyIMU OyZeT ocTaBaThes HE JI0
KOHIIa pealli30BaHHOM.

Pazpaborannsiii [IpaButensctBom B 2006 T. U BRIHECCHHBIN Ha BCEHAPOIHOE OOCYKIACHHUE MPOCSKT 3a-
koHa PK «O mecTHOM camoymnpasienun B PecnyOnuke KasaxcraH» OpHEHTHPOBAaH Ha BBEIACHHE MECTHOI'O
caMOyIpaBJIeHHs B pailioHaX rOpPOJIOB, TOPOIaX PaOHHOTO 3HAYEHHUS, MTOCETKAX, ayJIbHBIX (CEIbCKHUX) OKPY-
ra, aynax (cemax). OpraHM3allMOHHBEIMH CTPYKTypaMH JTaHHOTO WHCTHUTYTa MPENOIarainch KeHEChl (Tpe-
CTaBUTEIBHBIC OpraHbl) U Top-Ara (MCTIOTHUTENBHBIC OPTaHbl), HO B IIPOIIECCe CBOETO MpoxokacHus B [1ap-
JIaMEHTE 3aKOHOIPOSKT BBI3BAI MHOT'O HapeKaHWi 1 ObLI 0T03BaH [IpaBurenscTBOM [3].

Creyromnuii mar mo Co3/aHuI0 CHUCTEMBI MECTHOTO caMmoyTpaBieHus Obut crnenan 21 mas 2007 r., ko-
r/1a B CUCTBYIONIYI0 KOHCTUTYIINIO OBLIM BHECEHBI M3MECHEHUS U JIOTIOJIHEHUS.
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Konctutynus Kazaxcrana He conepXHUT 4eTKOH (OPMYIHUPOBKH PaccCMaTpHUBaeMOrO TOHSTHS, OJHAKO
ycTaHaBIUBaeT, 4To B «PecrmyOnmke Kazaxcran mpusHaeTcss MECTHOE caMOyIIpaBlieHHE, 00ecieunBaromiee
CaMOCTOSATEIHLHOE PEIICHUE HACEeIICHHEM BOIIPOCOB MECTHOTO 3HaueHHs» (1. 1 cT. 89) [1].

OcHOBHO# 3aKOH PETYJIMPYET TaKKe BOMPOCH! OPraHMU3alUK U ACATEIFHOCTH OPraHOB MECTHOT'O TOCY-
JApCTBEHHOTO YIPABJICHHA, YTO HATAJKHWBAET Ha TECHYIO CBS3b ATHX NOHATHH. [loaTOMY co3ganue cTpyKTyp
MECTHOTO CaMOYITPaBJICHUSI HEBO3MOXKHO 03 pe)OpMUPOBAHHS OPTaHOB TOCYIapCTBA HAa MECTax.

B Konctutynun nperepneny n3MeHeHUs1 OCHOBHBIE (POPMBI pean3aluy TpakaaHaMH CBOETO MpaBa Ha
caMmoymnpasjieHue. Panee B kauecTBe HUX MPHU3HABAINCH BEIOOPHI OPraHOB MECTHOTO CAMOYIPAaBICHUS, Jes-
TEIHHOCTh BHIOOPHBIX U IPYTUX OPraHOB CaMOYIIPABIICHHS, a TaKKe TPaBO O0paIIaThCs JINIHO, HATIPABIISTh
WHIWBHIyaJIbHBIC W KOJIJICKTUBHBIC OOpaIeHus B OpraHsl MecTHOTO camoynpasienus (1. 1 ct. 33) [1]. Ilo
CYTH, 3TO OTPaHUYMBAJIO UHbIC POPMBI HEMTOCPEACTBEHHOTO PEIICHHUS HACEIEHUEM BOIPOCOB MECTHOI'O 3HA-
YeHHUs, 100 KOHCTUTYIIMOHHAS HOpMa IpelycMaTpuBalia 3aKphIThIA NepedeHb POpM MECTHOTO CaMOyIpaB-
nenus. JItoOsie Apyrue crocoObl BOJICU3BABICHUS IPaKIaH (HAIIpuUMeEp, T€ K€ COOpaHMsl, CXOIbl), ITyCTh Ja-
e U 3aKpeTUICHHBIE B 3aKOHE, (PAaKTHUYECKH CTaBUIM UX BHE KOHCTUTYLIMOHHOTO ITOJISL.

3akoH PK ot 21 mas 2007 r. kapaAuHaIBEHO MOMEHSUT KOHCTUTYLIMOHHYIO HOPMY, TOCKOJIBKY HE PacKpbl-
BaeT HEMoCPeICTBEeHHbIC (DOPMBI pealu3aluy rpakJaHaMHi NpaBa Ha MECTHOE CaMOyIpaBlieHHe. DTO MOTYT
OBITH 1 BEIOOPBI OPTaHOB MECTHOTO CaMOYIIPABIICHHUSI, © MECTHBIE peOPMBI, U IPAaBOTBOPUECKAsT MHULIUATHU-
Ba, COOpaHMs M CXOABI TPAKIAH U T.1. DTH IMyTH BOJICU3BSIBICHUS HACEICHUs, MPOKUBAIOLIETO HA TEPPUTO-
pUM MECTHBIX COOOIIECTB, OYAYT OMPENENAThCS 3aKOHOM, YTO CO3/Iae€T BO3MOXKHOCTh WX MOTEHI[HAIEHOTO
paszHoobOpazus [2].

Kpome TOro, Ha KOHCTHUTYLIMOHHOM YPOBHE MAaCJIHMXaThl MIPU3HAHBI B KAUECTBE OPraHOB MECTHOTO Ca-
MOYTIpaBIIEHHs, JOITyCKAeTCs CO3IaHue U APYTHUX OPTaHOB CaMOYIPABIEHHs, 3aKpPETUIEHAa BOSMOXKHOCTD Je-
JIETUPOBAHUS OPraHaM MECTHBIX COOOIIECTB rOCYAaPCTBEHHBIX (DYHKITHIA.

B 6a3oBriit 3akon Pecriy6nuku Kazaxcran «O MecTHOM rocynapcTBEHHOM YIIPABICHUH U CaMOYIpaB-
nennu B PecnyOnmke Kazaxctan» BBeleHa AONONHUTENbHASA TaBa 3—1 «YdacThe rpakJaH B MECTHOM ca-
MoympaBiieHUN». B crathe 39—1 3akperuieH NPUHIMIT TEPPUTOPUATBHOCTH JUIS (PU3HUYECKUX JIHII KaK ycC-
JIOBHE TIPU3HAHUS YJICHOM MECTHOTO COOOIIECTBA, YUacTHS WX B OCYILECTBICHHH MECTHOTO CaMOYIpaBie-
Hust. Jna rpaxnan PK takum ycioBueM siBisieTcst hakT perrHcTpalyy Mo MecTy KuTenbeTBa. [Ipu aToM oHn
00JaatoT BCell TOTHOTOM MpaB YJIEHOB MECTHOTO caMoytpaBieHna. CienoBaTebHO, HaJTHINe HeIBIKUMO-
CTH WJIH TIOCTOSTHHOTO MecTa paboThl Ha COOTBETCTBYIOIIEH TEPPUTOPUN HE SBISIETCA OCHOBAaHHEM IpH3HA-
HUS WIEHAMH MECTHOT'O cOO0IecTBa. [ TaBHOE — HAI0 3/1€Ch MOCTOSTHHO MPOXKUBATH [2].

Brecenune momnpaBok B JIeHCTBYIOIIee 3aKOHOJATENHLCTBO HE 3aBEPIIIIIO Mporiecca (opMHUpOBaHHUS CHC-
TEMBbI MECTHOTO caMoyIipaBieHus. HaoGopoT, maHHBIN Tpoliecc TOIbKO Hawancs. Tpebyercs co3maTh mod-
HOLIEHHYIO NPaBOBYIO 0a3y MECTHOT'O CaMOYIPaBJICHHUS, SKOHOMHUYECKYIO U (PMHAHCOBYIO OCHOBY, ITPOAOJI-
XKHUTh JaJbHEWIIee COBEPILICHCTBOBAHUE 3aKOHOIATEIbCTBA B 3TOM HaIlpaBJieHUH. B 3Toii cBs3M yTBEpKICH-
Has YkazoMm [Ipe3unenra PK ot 28 HostOpst 2012 1. Ne 438 KoHItemnus pa3BUTHS MECTHOT'O CaMOYTIPABIICHUS
B PecniyOnuke Kazaxctan comep:KuT aHaiau3 MPOOJIEMHBIX BOIIPOCOB JaHHOW cepsl B HalICH CTpaHEe U OIl-
penenseT OCHOBHBIC HAIPaBICHUS W MapaMeTpbl (OpPMHUPOBAHUS CHUCTEMBI MECTHOTO CaMOYIPABICHUS
Ha OKaNIITyIO IEPCIIEKTUBY.

Konuenmust mpegycMarpuBaeT Ba dTana mo GOpMUPOBAHUIO U PA3BUTHUIO JICHCTBEHHON CHCTEMBI Me-
CTHOT'O CaMOYIPaBJICHUSI:

- nepBblid dTanm (2013-2014 11.) — pacmmpeHrne NOTEHLIUANA ACHCTBYIOLIEH CHUCTEMBI Ha HW)KHUX
YPOBHSIX YIPaBJICHHUS,

- Bropoit atan (2015-2020 rr.) — nanpHeiiiee pa3BUTHE MECTHOTO CaMOYITPABIICHUSI.

Ha mepBom 3Tane npeanonaraeTcs pemnTh CAeIyIONIUe 3a1a4H.

1. [loBBIIIIEHHE PONM HACEIEHHUS B PEIIEHHH BOIIPOCOB MECTHOTO 3HAUEHUS Yepe3 COOpaHus U CXOJBI
MECTHOTO COO0IIEeCTBA Ha YPOBHE ayJIOB (CEI), TOCEITKOB, TOPOJIOB PAHOHHOTO 3HAYCHHUS.

Jis oOcyxneHust BOIIPOCOB MECTHOTO 3HAYEHUS ITyTEM MPSIMOTO BOJICU3bSBICHUS MOT'YT POBOAMUTHCS
coOpaHus (CXOblI) MECTHOI'O COOOINEeCTBA. JDTO OHA U3 (hOPM HEMOCPEACTBEHHON pealln3alii HaCeICHUEM
MpaBa Ha y4acTHE B OCYIIECTBICHUH MECTHOTO CAMOYITPaBICHUSI.

[TockonbKy 3aKOHOJATENBCTBO HE 3alpeIlacT y4acTUsl MHOCTPAHIEB M JUI 0e3 rpakIaHcTBa B coOpa-
HUSX (CX0zaX), 9TO KaK pa3 Ta opMa MECTHOTO CaMOYNpaBJICHHsI, KOTOpasl yYUTHIBACT B IMOJHOW Mepe HH-
Tepechl BCEro HACEICHHS, MMPOKUBAIOIIET0 Ha COOTBETCTBYIOIIEH TEPPUTOPUH, & HE TONBKO €ro 4acTu (Tpa-
s)kpan PK). Ha coOpanum (cxozme) MEcTHOro coo0IecTBa MOTYT 00CYKAaThCS TONBKO BOIPOCH MECTHOTO
3HAYEHUS, T.€. T€, PETyJUPOBAHNE KOTOPBIX CBS3aHO C 0OECIEUCHHEM MpaB U 3aKOHHBIX MHTEPECOB OOJIb-
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IIMHCTBA JKUTENEH COOTBETCTBYIONICH aIMHUHHCTPATUBHO-TEPPUTOPUAILHON CIUHMIIBI. 3aKOH BO3JIaraet
perIaMeHTaIlIo0 BOMIPOCOB, KACAIOIUXCS MOPAIKA MPOBEICHUS cOOpaHMs (CXOI0B) U MPHUHSITHS PEIICHUH,
Ha 00J1acTHBIE (TOPOJIa PECITYOIMKAHCKOTO 3HAYCHUS U CTOJUITHI) MACITUXAThl. ITO 3HAYHT, YTO CaM HOPSIOK
CO3bIBa JAHHBIX COOpaHUH, ONpeelicHHe KBOPYMa UX NIPaBOMOYHOCTH, MMEPUOANYHOCTh U MPOIEIypa Mpo-
BEJICHUSI U TIPOYHE BOTIPOCHI OYIYT B Pa3HBIX PErHOHAX Pa3INdaThCA.

[Ipennaraercs 3aKOHOAATEIHHO 3aKPETUTH HOPMBI, TIPEAyCMaTPHBAIOIIHE:

- OTIpeJICNICHUE TIOJTHOMOYHI OpPraHOB MECTHOTO CAaMOYTIPABJICHUS U KX OTBETCTBECHHOCTH,

- perilaMeHTaIHIO MOPsIKa (OPMUPOBAHUS, IPOBEACHUS U TTOTHOMOYUH COOpPaHUN U CXOA0B U 0OpPM-
JICHUS UX PEIICHUI;

- 00513aTEIIBHOCTE OOCYXICHHSI COOpaHNUEM HITH CXOZOM BOIIPOCOB (PMHAHCHUPOBAHUS MEPOTIPHSITHIA Me-
CTHOTO 3HAa4YCHHS (AKUMbI HHYKHETO YPOBHSI YIPaBICHHSI HE UMEIOT CAMOCTOSTEIILHOTO OFO/KETa, HO SBIISI-
FOTCS aIMHHHUCTPATOPaMH TIATHAAIATH OIODKETHBIX IIPOTPaMM B COCTaBe OIOpKeTa paiioHa);

- BKIIFOUCHUE B JIEHCTBYIONTHE TIPOTPaMMBI Pa3BUTHS paiioHa (ropoaa 00JIacTHOTO 3HAYEHUS) TOIpas3-
JieNia, B KOTOPOM HaMIyT CBOE OTPaKCHUE TIEPBOOUYEPEIHBIE MTOTPEOHOCTH HACEIICHUS, IPUHATHIC Ha coOpa-
HUSX M CXOJIaX MECTHOTO cOOOIecTBa Ha YpOBHE ayia (cela), ayJbHOro (CeIbCKOro) OKpyra, MOCenKa, ro-
poJa pailoHHOTO 3HAYEHHMUSI.

Cxozpl MecTHOTO cooOriecTBa OyayT NPOBOAMTHCS MO HanboJee BayKHBIM BOIPOcaM, TPeOYIOLINM Bce-
ob1ero obcy>kaeHus (0TYET aKiuMa, ONpeAeIeHNE CocTaBa YYaCTHUKOB cOOpaHuil U T.1.).

Co0Opanrie MECTHOTO co00IIecTBa OYIAET MPOBOAUTHCS I 00CYKICHHUS TEKYIIHX BOTPOCOB: OFOKET-
HBIX MIPOTrpaMM, GOPMHUPOBAHUS U UCTIOIE30BaHHS COOCTBEHHBIX JIOXOTHBIX UCTOUHUKOB U JIPYTHUX.

YyacTHUKH cOOpaHHs MECTHOrO cooOriecTBa OyayT GOpMHPOBATHCA U3 MPEICTABUTEIICH, NEIerupo-
BaHHBIX CXOJIOM, MPEICTABIIAIONINX HHTEPECH! OTJAENBHBIX TPYII HaCEJIEHHs: BETEPAHOB, TI0 JIelaM CEMbU U
KEHIIWH, TI0 JieJlaM MOJIOJIEKH, CTApPEHUIINH, TOMOBBIX, YIMYHBIX W KBAPTAIBHBIX KOMHUTETOB W APYTHUX.
[IpencraButenyu coOpaHuii MECTHOTO COOOILIECTBA ACTIETUPYIOTCS Ha MIEPHO, OINpeesieMblil 3aKOHOJaTeNb-
CTBOM, U OCYLIECTBIIAIOT CBOIO AEATENLHOCTD HA MIOCTOSIHHOW OCHOBE.

Pemennst akuMoB HIDKHUX YPOBHEH IO BOITPOCAM MECTHOTO 3HAYEHHS COTJIACOBBIBAIOTCS U OI00PSIOT-
Csl IPEJICTABUTEISIMU COOpaHuil. B cirydae OTCYTCTBHSI KOMIIPOMHUCCA B PEIICHUH COOTBETCTBYIOIUX BOIIPO-
COB OHHM OyIyT MEPEXOIUTh B KOMIICTCHIIUIO BBIMIECTOSIIECTO OpraHa. Bo m30exaHue UCIOTHEHUS aKHMOM
MIPOTUBOTIPABHBIX PEUICHUH U B LEJSIX UCKIIOYSHHS JTOOOMPOBAHHUS MHTEPECOB OTIENBHBIX TPYIII U CIOEB
HaceJIeHHs1 OyJIeT 3aKPEeTUICHO TIOJI0KEeHUE 00 0053aTeTbHOCTH PACCMOTPEHHSI aKUMOM PEIICHUH COOpaHuid U
CXOJI0B U MH(POPMHUPOBAHUS HACEJICHUS O MPUHATHH (JIMOO OTKJIOHCHHWH) MM PEIICHUS C yU4EeTOM COOIIo/e-
HUS 3aKOHHOCTH.

YuuTeiBask 0COOCHHOCTH YIPABICHUSI OOMIETOPOJCKIM XO3SIMCTBOM B KPYITHBIX TOpPOJIaX, YKa3aHHBIC
BBIIIIC MEPBI IIPEJIaracTCs He PaclpoCTpaHsATh Ha palioHkI B Topoaax AcrtaHe, Anmatsl, Kaparanne, [1IsiM-
KEHTE, KOTOpPbIE TaK)Ke OTHOCATCS K HIPKHEMY YPOBHIO ynpasiieHus [4; 41].

Kpome Toro, cieayer OTMETHTh YTO HECMOTPS Ha MpeajiaraeMbie MEphI 10 YCHIIEHUIO POJIA CXO/I0B U
coOpaHHil HaCceNeHHsI, OHH TOJIBKO 00CYKIAI0T, HO HAKAaK He PEIIaloT BOIIPOCH MECTHOTO 3HAYCHMS.

JeiicTByromnuii 3ak0H O MECTHOM T'OCYJIaPCTBEHHOM YIPAaBICHUH M CaMOYITPABICHUN HE MPOU3BOIUT
pasrpaHnYeHUH QYHKIMH TOCYJapcTBa U MECTHOTO camoympaBicHUs. KoCBeHHOe yka3aHWe Ha Takoe pas-
TpaHUYECHNE MOXKHO YCMOTPETh JIHIIL B MOANMYHKTE 7 cT. 1. OH ompenemnsier MOHITHE «BOMPOCH MECTHOTO
3HAYCHUS» KaK «BOMPOCHI JEATSILHOCTA OOJIACTH, paliOHa, ropojia, paiioHa B TOPOJAE, CEIBLCKOTO OKPYyTa,
MOCEIIKa U cejla, He BXOMAIIETO B COCTaB CEIbCKOTO OKPYTa, PEryJIMPOBAHUE KOTOPBIX B COOTBETCTBUY C Ha-
CTOSAIINM 3aKOHOM M MHBIMH 3aKOHOJATENbHBIME akTamu Pecrybnukn Kazaxcran cBsizaHo ¢ oOecriedeHneM
MpaB M 3aKOHHBIX HMHTEPECOB  OOJBIIMHCTBA JKUTEICH COOTBETCTBYIOIICH  aIMHHHUCTPATUBHO-
TEPPUTOPUATEHON SIMHHIIBI.

ITockonbKy Ha OpraHbl MECTHOTO CaMOYITPABIIEHUS BO3JIOKEHBI (DYHKIIH 10 PEIICHUIO0 BOIIPOCOB Me-
ctHOTO 3Ha4YeHHS (TMoAmyHKT 10) cT. 1), JIOTHYHO MOCTaBUTH 3HAK PABEHCTBA MEXKIY MOHATHAMH «BOIPOCHI
MECTHOTO 3HAYCHUS» U «BOIPOCHI ((DyHKIIMH) MECTHOTO CaMOyIpaBiieHus» [1].

Ecmu npexxne KoHcTuTyIus 3akperisuia, 4To MOPSIOK paboThl OpPraHOB CaMOYIIPAaBJIEHUS MOT yCTa-
HaBJIMBAThCS CAMUMH TpaKIaHAMU B TIPEJeNiaX 3aKOHA, TO HOBas pelakuus CT. 89 CTemeHb CaMOCTOSITEb-
HOCTH HaceJIeHHS HECKOJIbKO orpaHnyuBaet. OpraHu3anus W JesATeNIbHOCTh MECTHOTO CaMOYIpaBJICHUS
JOJDKHBI onpenensiThest 3akoHoM [ 1]. CrenoBaTenbHO, TOCYAAPCTBO Ha 3aKOHOAATENILHOM YPOBHE OIPEACTISET
(hopMHpOBaHNE U AEATEIFHOCTH CUCTEMBI MECTHOTO CaMOYIIPaBJIeHNs, BKITIOYast ero (OpMBI, TIOPSIIOK CO3/1a-
HUS ¥ JIEATEIBHOCTH €r0 OPTaHOB, HCTOUYHUKU €r0 SKOHOMHYECKOW OCHOBHI M T.J1. Takoi MoJIX0j] OCHOBaH
Ha YHUTapHOM ycTpoiicTBe Ka3axcTaHa v MpOTUBOCTOUT BO3MOXKHOCTH CO3/IaHUS Ha MECTaX OpPraHOB, pa3-
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JIUYAOIIUXCS HE TOJILKO TI0 HAa3BaHUIM, HO U 10 HAIIPaBJICHUSAM, opMam, HOPSIAKY AEATEIBHOCTH, AOMOJI-
HUTENIbHBIM HCTOYHUKAM JIOXOJOB, CIIOCO0aM B3aWMOJICHCTBHSI C OpraHaMHW MECTHOTO TOCYAapCTBEHHOTO
yIpaBiIeHus U T.A. [5].

CaMOCTOSTEIEHOCTh OPTaHOB MECTHOTO CaMOYIIPABIICHHUsSI JOJDKHA OBITh TapaHTUPOBAHA 3aKOHOM, T.C.
HEO0OXOMMO YCTaHOBHTH CIEIHAIbHBIE IKOHOMUYECKHE, IIPABOBBIE U OPraHU3aIlMOHHbBIE MEPHI, KOTOpPbIE OB
oOecreunBaty 1 3aliiaig ux mnpasa. Kpome Toro, cieayer o0ecneunTh CaMOCTOSITEIBHOCTh MECTHOTO Ca-
MOYIIPaBIICHUS B (JOPMHUPOBAHUH CBOUX MUCIIOHHUTEIBHBIX CTPYKTYP.

Opransl TOCYapCTBa OJHKHBI COICHCTBOBATh OPraHAM MECTHOTO CaMOYIPABJICHUS B OCYIICCTBICHUH
ux ¢yaknui. CopelcTBre U MapTHEPCTBO MOTYT UMETh pa3Hble (OpMBI: (PUHAHCOBAS MOJJEPKKA TEX WU
WHBIX MPOEKTOB, MPEIOCTABICHHE JIbTOTHBIX KPEAUTOB M3 MECTHBIX OIOJDKETOB, OpraHHM3alMOHHAs (TIpe-
JIOCTABJICHUE aMUHHUCTPATUBHBIX TTOMEIICHNN ), TH(HOPMAITMOHHAS M KOHCYJIbTATHBHAS MTOMOIIIb U T.II.

Yka3aHHbIE MepHI MO3BOJIAT MOBBICUTH POJIb HACEJIEHUS B PEIIEHUH BOIPOCOB MECTHOTO 3HAYEHUS,
CTUMYJIMPOBATh ydacTHe, 3aMHTEPECOBAHHOCTh W OTBETCTBEHHOCTHh TpaKIaH MPH MPHUHATHH PEIICHUH,
YKPENUTh JOBEPUE K TOCYAAPCTBEHHBIM OpraHaMm.

2. BaxHoli 3a7aucii SBISETCS CO3/aHUE W Pa3BUTHE MEXaHW3Ma aKTUBHOTO BOBJICUCHHS TOPOJICKOTO
HaCEJIeHHUs B TIPOIIECC MPUHATHUS YIIPABIEHIECKUX PEIICHNN.

3a mMaciauxaTamMu ropoJioB OyIeT 3aKpeIUICeHO MPaBO CO3JaHMS OOIIECTBEHHBIX CTPYKTYp AJIS B3aWMO-
NEHCTBHS aKuMa Topojia ¢ HaceleHneM, ((MHAHCHPOBAHUE JISATEILHOCTH KOTOPBIX MpeyIaracTcs OCyIecTB-
JISATH 32 CUET CPEICTB MECTHOTO OF0J[KETa MO TOCyITapCTBEHHOMY 3aKa3y.

Co3manHbIe OOIECTBEHHBIC CTPYKTYPHI OyIyT COACHCTBOBATh aKMMaM TOPOJOB B OOCCIICUCHHH OXpa-
HBI OOII[ECTBEHHOTO MOPSIKAa U 0€30MACHOCTH TPaKIaH B MOPSIKE, OMPEICICHHOM 3aKOHOM, a TaKXe CITOo-
COOCTBOBATh HaUIEKAIIEMy (YHKIIHOHUPOBAHUIO KIIAITHO-KOMMYHAIIBHBIX CITYXO0, YITy4IIEHHIO CaHUTap-
HOTO COCTOSHHUS B HACEJIEHHBIX MyHKTaxX. byIyT MOBBIIIEHBI OOIECTBEHHAS W TPAXXIAHCKas aKTUBHOCTH U
3aMHTEPECOBAHHOCTh MECTHOTO HACEJICHUS B YIYUIICHHU YCJIOBHU >KH3HENEATCIILHOCTH Ha TEPPUTOPHUH
MPOKUBAHUS U B LIEJIOM COLIMATIEHO-PKOHOMUYECKOTO Pa3BUTHS HACEIEHHOTO MyHKTa [6; 38]. pyrumu cio-
BaMH, Ha TEPPUTOPUH TOPOAOB HE MPEIOIaraeTcsi Co3aHue KaKMX-IN00 IPYTHX OPraHOB MECTHOTO CaMo-
YIpaBIeHHsI, KPOME CYIICCTBYIOIIMX MPEICTABUTEIBHBIX M HCIIOJHUTENBHBIX OPraHOB, OCYIICCTBIISIONINX,
Hapsily ¢ TOCYJIapCTBEHHBIM yIpaBiieHHUEeM, (DYHKIIMH MECTHOTO camoympasieHus. [Ipenmonaraemoe co3ma-
HHUE OOIIECTBEHHBIX CTPYKTYP HE TIO3BOJIHT IIEPEaBaTh UM CAMOCTOSTENBHOE PEIIeHne KaKuX-TH00 BOIIPO-
coB MecTHOTO 3HadeHHns. OHM MOTYT TOJIBKO COJIEHCTBOBATh aKUMaM B HX JIEATEIbHOCTH.

3. OnHO# U3 3aj7a4, pelraeMbIX Ha TICPBOM JTarie, SIBJISICTCS BBEJACHUE BRIOOPHOCTH aKMMOB B TOPOJaX
palloHHOTO 3HAYEHMs, TTOCENTKaX ayJIbHBIX OKPYTOB, ayliax (cenax), He BXOAAIINX B COCTaB ayJIbHOTO OKpyra
MaciuxaTaMy paiioHOB (TOPOJIOB).

BreceHue Ha pacCMOTpEeHHE COOTBETCTBYIOIIETO MacixaTa KaHAuIaTa B akuMbI ayJiia (cemna), mocemka,
ayJIBHOTO OKpYra, ropojia PaiioHHOTO 3HAYeHUS OyAeT OCYIIECTBISATHCS aKUMOM paiioHa (Topoja) Ha alib-
TepHATHBHOIN OocHOBEe. OCBOOOXIEHNE OT JOHKHOCTH aKMMOB HIDKHUX YPOBHEH JTOJDKHO OCYIIECTBIISTHCS
TOJIBKO TI0 PEIICHHUIO aKUMa paioHa (Topoja).

[Ipu BBemeHUM BBHIOOPHOCTH aKUMBI OYIyT coYeTaTh B ceO¢ (PYHKIMU KaK HCIIOJHUTEIBHOTO, TaK U
MPEeICTaBUTENFHOTO OpraHa, 0e3 00pa3oBaHUS OTAEIHHOTO MPEACTABUTEIHLHOTO OpraHa MECTHOTO CaMo-
VIIpaBJICHHS B ayJie W TOPOJe paiioHHOTO 3HadeHHS. [Ipm 3TOM I1ermecoobpa3Ho COXpaHUTh NCHCTBYIONMINN
MOPSIZIOK HA3HAYCHHS aKUMOB 00JacTeld, ropoIoB ACTaHbl  AJIMAThI, palOHOB, OCYIIICCTBIISIONTUICS B Ha-
CTOAIICEe BpEMs B JICMOKPATUYHOM PEKHUME, T.€. C MPESABAPUTEILHOTO COTIACHS JCIyTaTOB COOTBETCTBYIO-
mero Maciamxara [7].

4. Eme omHo# 3amavell ABJsIETCS pacliMpeHue (UHAHCOBOM CaMOCTOSTENbHOCTH HHMKHHX YpPOBHEH
YIpaBICHHS.

Konnenmus nmpexycMaTpuBaeT, 4T0 aKUMaM HHKHHUX YPOBHEH:

— OyIeT mpeaocTaBiIeHo MpaBo (HOPMHUPOBAHUS COOCTBEHHBIX JOXOIHBIX HCTOYHUKOB (JIOXOIBI OT OKa-
3aHUS TUTATHBIX YCIYT, TOOPOBOJIEHBIC U IEJIEBBIC COOPBI, B3HOCH OJIAarOTBOPUTEIHHBIX (POHIOB U CIIOHCO-
POB, COOPBI 32 TOPTOBIIO B CIIEUAIBHO YCTAHOBJICHHBIX MecTax, MITpadbl 3a HapyIIeHHE MpaBuUil Oiaro-
YCTPOMCTBa, TIOBpEXIeHNEe 00BEKTOB MHPPACTPYKTYPHI U 3€JIEHBIX HACAKICHHMA, TOPTOBIIO B HEYCTAHOB-
JICHHBIX MECTaX U MPOYNE UCTOUYHUKH, HE MTPOTUBOPEUAIINE 3aKOHOIATEIILCTRY );

— OyJeT MpeIoCcTaBICHO MPAaBO HA OTKPHITHE CIEIUALHBIX CUSTOB B OPTaHaX Ka3HA4eWCTBa, TJe OyayT
OTpaXKaThCs TOXOMBI M PACX0/Ibl, HAIPaBJICHHBIE Ha PeaTH3aIiio PyHKINHA MECTHOTO CaMOYIIPABIICHUS;
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— Oyzer mepeaaHa 4acTh palfOHHONW KOMMYHAJIBHOW COOCTBEHHOCTH (KIyObl, OMOIUOTEKH, TETCKUE Ca-
JIbI M1 JTP.) € 1ENTbio ee 3((HEKTHBHOTO HCIIOIh30BaHUS, YIOBICTBOPEHUS 3aPOCOB U HYXK]l MECTHOT'O HaceJe-
HUS ¥ TIOJY9EHUS TOTIOTHUTEIBHBIX TOXOJIOB.

3a mponeccaMu pOPMUPOBAHUS U UCTIOJIB30BaHUSI COOCTBEHHBIX TOXOJHBIX HCTOYHUKOB, a TAKXKE KOM-
MYHaJIbHOM COOCTBEHHOCTH IPEIaracTcs OCYIIECTRIIATh TOCYIaPCTBEHHBIN (PHMHAHCOBBIN U 00IIECTBEHHBIH
KOHTPOJIb.

[Ipenmonaraercs, YT0 OCHOBHBIMHA MCTOYHHUKAMU TMOCTYMAIONUX CPEACTB OyIyT JTOXOABI OT ILIATHBIX
ycayr, cOopoB, IWTpadHBIX CAaHKIHMK U JOOPOBOJIBHBIX B3HOCOB (PM3MUECKUX U IOpUIMYECKUX Jul. Bee 310
MOHSTHO, HO IOCTATOYHBI JTX OYAYT 3TH UCTOYHUKH JJISl PEIICHUS MECTHBIX Tpo0ieM, He CTaHyT JIM TaK Ha-
3BIBACMBIC «JJOOPOBOJIBHBICY B3HOCHI JOOPOBOIBHO-IPUHYAUTEIEHBIMU?..

B nensax npenocraBieHus MOJTHOLEHHBIX BO3MOXKHOCTEH B PEILICHUH BOIPOCOB MECTHOT'O 3HAYCHUS TIO-
3TarmHo OyAyT pacIIMpEeHbI TTIOJTHOMOYHUS aKHMOB HIDKHETO YPOBHS YIIPABJICHHUS 33 CUET ONTUMHU3AIINH Pea-
3aIMOHHBIX 1 Pa3PEIIUTENbHBIX (PYHKITHIA UCTIOTHUTEIBHBIX OPraHOB 00JIACTHOTO M PAOHHOTO YPOBHEH [8].

B HacTosimmee Bpemsl TocynapcTBOM MPOBOAUTCSA paboTa MO pa3rPaHUYCHUIO IOJHOMOYMH MEXIy
YPOBHSIMHU TOCYAAPCTBEHHOTO YIPABICHUS B YaCTH ONTUMH3AINHI CUCTEMBI TOCYAaPCTBCHHOTO YIIPaBICHUS
IyTeM TepepacupenecHus BIACTHBIX ITOTHOMOYHH 10 BEPTHKAIHU: «pecmybnuka (1eHTp) — obiacts —
paiioH — TOPOJICKUE U CEeTbCKHE HACEICHHBIE ITyHKTHI».

B pesynbrare momxHa ObITh BhipaOoTaHa 3¢ (EKTUBHAS CXeMa B3aMMOCHCTBUS IICHTPAIBHBIX T'OCY-
JAPCTBEHHBIX M MECTHBIX MCIIOTHUTENBHBIX OPTaHOB B PaMKaX MCITOHEHHS CTPATETHUYECKUX, KOHTPOJIBHBIX,
HAQ/I30PHBIX ¥ pean3alMoHHBIX (QyHKIMNA. Ee MpHOpHTETHBIM HaNpaBICHHEM CTaHET opraHu3anus ¢ dex-
TUBHOTO TOCYIapPCTBEHHOT'O YIIPABJICHUS M CaMOYIIPABICHUs Ha YPOBHE ropoja, Topojia pailoHHOTO 3Have-
HUS, [TOCEIIKA, ayJia (cena), ayJIbHOTO (CEIbCKOIr0) OKPyra, MPEXkIe BCEro €ro MHCTUTYIHOHAIBHOE U (PYHK-
[IMOHATIFHOE YKPEIUICHHE.

5. Crenytomiee HanpaBjeHHE MPEACTABIsIET COO0I OpraHU3alMIo U MPOBEACHUE MEPONPHUITUH 1O I0-
BBIILICHHUIO TIPABOBOM TPAMOTHOCTH HACEJICHHUS 10 BOMPOCAM Pealr3aliy IpaB U BO3MOKHOCTEH Ha OCyIle-
CTBJICHHE CAMOYIIPaBJICHUSI.

Cpenu npeiaraeMbIx Mep:

— TIOJITOTOBKA, TEPEIOJITOTOBKA W TOBBINICHUE KBATU(PUKAIIUN KaJIpOB JUIsl OPTAHOB MECTHOTO Camo-
YIpaBIeHUS,

— OpPTaHM3alMOHHO-METOANYECKas: TOAEPKKa NEATEIIbHOCTH MECTHOTO CaMOYIpPAaBJIEHHS, BKIIOYAIO-
mas KOHCYJIBTUPOBAaHUE JTODKHOCTHBIX JIUI] U Pa0OTHUKOB OPTaHOB CaMOYIIPABJICHUS, OPTaHU3AIIHIO U TIPO-
BeJIeHNe KOH(epeHIHiA, CEMIHAPOB 10 aKTyaJIbHBIM BOIIPOCAM MECTHOTO CaMOYIPaBJICHHS, TPAKTHIECKOMY
0OMeHy orbITOM | JIp. [9];

— uH(pOpMAIMOHHAs TOIJIEPKKA MECTHOTO CaMOYTIPABJICHUS — TOIMYJIAPU3aIUs UICH, TPUHIUIIOB U
3aJja4 MECTHOTO CaMOYIpPaBJCHUSI CPEAM HaceJieHWs, MHOOPMHUPOBaHME O XOjAe U mpodiemax pedopmel,
O POJIM HaceJeHHsI B CO3AaHWU CHUCTEMBI OOIIECTBEHHOTO KOHTPOJS 3a JIEATEIBHOCTHIO OPTaHOB MECTHOTO
caMOyTIpaBJIeHHS, IPOBEACHNE COLMOIOTHIECKIX MCCIET0BAaHMUIl, B TOM YHCIIE OIIPOCOB.

Bropoii stan (2015-2020 rr.) OyneT HalesneH Ha JalbHeHIee pa3BUTHE MECTHOIO CaMOYIIPaBJICHH,
OTHPAsCh Ha CO3aHNE MEXAaHU3MOB YIPaBIeHU U (YHHAHCHUPOBAHWS.

B yactHOCcTH, Tociie 2014 r. OyayT pacCMOTPEHBI BOIIPOCHI JabHEHIIIEr0 pa3rpaHHuCHUs PYHKIUN Me-
CTHOTO T'OCYJIapCTBEHHOI'O YIPABJICHHUS M caMOyIpaBJeHus (¢ nmepenadeld pyHKUuit), popMupoBanus Oro-
JKeTa © COOCTBEHHOCTM OpPraHOB CaMOYIPAaBICHHUS, a TaKKe ONTHMH3AIUU aJMHUHHCTPATUBHO-
TEPPUTOPHAITLHBIX SJIMHHUI] HA YPOBHE CEJIBCKHX OKPYTOB (C IEeTbI0 YBEIWYCHHUS TIOTEHIIMAIA JJIs1 (POPMHUPO-
BaHMsI MTOJIHOIIEHHOTO MECTHOTO camoynpabiieHus). B atom mmane [Iporpammoii «Pa3BuTre peruoHOBY,
yTBepKIeHHOM moctaHoBieHueM [IpaButenscrBa PecyOnmku Kazaxcran 26 mronst 2011 r., Takxke mpeny-
CMaTpUBaeTCsl MPUBJICYCHHUE HACENIEHUS K BBIPAOOTKE MPEIJIOKEHHH IO OMpEAETICHHIO MPOEKTOB (Mepo-
MIPUSTHN), HAPABICHHBIX HAa Pa3BUTHE CENBCKUX HACEJEHHBIX ITYHKTOB M YIydYIIEHHE >KH3HEeOoOeCredeHus
cenbCKOro HaceneHus. [Ipu 3ToM He0OX0IMMO OTMETUTD, YTO (PMHAHCOBAsS MOAACPIKKA OYAET OKa3bIBAThHCS
TOJIBKO TeM aynaM (celaMm), KOTOpble MMEIOT SKOHOMHUYECKHI IMOTSHIINAN Pa3BUTHS H IIOJIOKUTENbHEIE Jie-
MorpaduuecKkre TEHIAESHIIUH (COTIaCHO KPUTEPHSIM IS ONPEIEIeHUs CENbCKIX HACENIEHHBIX ITYHKTOB C HH3-
KHM M BBICOKMM 3KOHOMHYECKUM TOTEHIIMAJIOM, yTBEP)KICHHBIM COBMECTHBIM IPHUKA30M MHHHCTEPCTB
CENbCKOTO XO035HCTBa 1 SKOHOMHYECKOTO Pa3BUTHSL U TOPTOBIIN).

CornacHo uerBepTomMy npuoputeTy lIporpammsl «Pa3zButre perrioHoBy» OyaeT oKa3pIBaThesa (UHAHCO-
Bas MOJICP’KKAa MECTHOMY CaMOYIpaBlieHHI0. B paMkax JaHHOTO MPUOPHUTETA peanu3alus MPOeKToB (Mepo-
MpUATHI) OyAEeT OCYIMIECTBIATHCSA TOJBKO B ayiax (Celnax) M IMOCEIKaX ¢ BBICOKAM W CPEIHUM DKOHOMHUYE-
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CKMM TOTEHITUAJIOM ITyTeM MPHUBJICUYCHHUS HACEICHUS K BBHIPAOOTKE MPEIIOKCHUN O OMPEICIICHUIO MPOEK-
TOB (MEPOIPHATHI), KOTOPBIE OYIYT pean30BEIBATHECSA B paMKaX (DMHAHCOBOM MOMIEPKKA MECTHOTO CaMo-
ympasnenws [10; 14].

AxuMBI ayna (cena), mocesika 00ecTeYnBaloT OpraHu3aluio cOOpaHuii (CX00B) MECTHOTO COOOIIECTBA,
Ha KOTOPBIX OYAYT 00CYKIAThCS MPEUIOKEHUS U IPHHUMATHCS PEIICHHSI TT0 0TOOPY MPOEKTOB (MEPOTIPHSI-
THH), UCXOJI U3 TIEPBOOUYCPEIHOCTH U aKTyaTbHOCTH (TIPUHIIUII OTOOpPAa MEPONPUITHI (ITPOSKTOB) «CHU3Y
BBEPX)).

duHaHCOBAs MOAJIEP’KKA MECTHOTO CaMOYIIPaBIeHHUs OyIET OCYIIECTBISTRCS IO CIEAYIOIINM Halpas-
JICHUSIM:

- B 2012 r. 10 KOMMYHAJILHOMY XO3SHCTBY: OCBEIICHHE M O3CJICHCHUE YIIUII, COXpaHeHUe (HoHmA KHU-
JIBIX JIOMOB M BBIBO3 MYyCOpa, JUKBHJAIUS HECAHKIIMOHHUPOBAHHBIX CBAJIOK, CHOC OSCXO3HBIX OOBEKTOB,
00yCTPOICTBO MOJIMTOHOB TBEPBIX OBITOBBIX OTXOJIOB U CKOTOMOTHJIBHUKOB, PEMOHT OTOIHTEIBHON CHC-
TEMBI, yCTAHOBKA IBOPOBBIX IETCKUX UTPOBBIX ILIOMIAIOK;

-B2013-2014 rr.:

1) KanmuTadIbHBIA ¥ TEKYIIUA PEMOHT OOBEKTOB 00pa30BaHMsI, 3JPABOOXPAHCHHUS, KYIbTYphI, CIIOPTA,
BOJIOCHA0KEHMS, Ta30CHA0KEHU,

2) KOMMYHAQJIBHOE XO3S1CTBO: OCBEIICHHUE M O3CIICHCHHUE YIIHII, COXPaHEeHUE (DOH/IA KUJIBIX JIOMOB U
BBIBO3 MYCOpa, JINKBHUIAIUS HECAHKIIMOHUPOBAHHBIX CBAJIOK, CHOC OECXO3HBIX OOBEKTOB, 00yCTPOM-
CTBO TOJINTOHOB TBEPJBIX OBITOBBIX OTXOJIOB M CKOTOMOTHJIBLHHUKOB, PEMOHT OTONHTEIHHON CUCTE-
MBI, yCTAHOBKA IBOPOBBIX IETCKUX UTPOBBIX ILIOMIAIOK;

3) TpaHCTIOpPTHBIE KOMMYHWKAILIMU: KaIUTAJIbHBIN, CPETHIH M TEKYIIUH PEMOHT BHYTPHUIIOCETKOBBIX
JOPOT U MOCTOB, YCTaHOBKa CBETO(OPOB;

4) cenmpCKOE XO3SIIICTBO: OYMCTKA BOJIOEMOB, BOCCTAHOBIIEHHE OECXO3HBIX TMIAPOTEXHHUYECKHX CO-
OpYy’KEHUH;

5) npouue: Tenedonmnszanus, aTEpHET.

B Ilocmanun Ilpesnnenta PK mapomy «Ctparerus «Kazaxcran — 2050» ocoboe BHUMaHHE YICICHO
Pa3BUTHIO MECTHOTO caMoympaBieHus. ['JaBa rocymapcTBa OTMETHI HEOOXOAMMOCTh HEMOCPEICTBEHHOTO
BOBJICUEHHS OOIIECTBA U IPaX</IaH B MPOIECC MPUHATHUS TOCYJAPCTBEHHBIX PEHICHUNA U UX PeaH3alliH, Ipe-
JOCTaBJICHHUS HACEJICHHIO Yepe3 OpTraHbl MECTHOTO CaMOYIPAaBIEHHS pPEaTbHOW BO3MOXKHOCTH CaMOCTOS-
TEJIHHO ¥ OTBETCTBEHHO PEIIaTh BOMPOCH MECTHOTO 3HAYCHHMS, YCUJICHUS OOIIECTBEHHOTO KOHTPOJIS 3a pa-
00TO¥ MECTHBIX OPT'aHOB BIIACTH, BIFSTHUS TPaKIaH HA CUTYyaluio Ha Mectax [11].

PazBuTHe rpaxaaHCKOTO OOIIECTBA SBISCTCS BAXKHBIM YCIOBHEM JUIS CO3JaHHS JEMOKPAaTHYECKOTO,
CBETCKOTO, MPAaBOBOTO M COIMAILHOTO TocyaapcTBa. OOmecTBEHHBIH poIiece, IEMOKPAaTHIECKOe Pa3BUTHE,
SKOHOMHYECKHI TIOABEM BO3MOXKHBI ITPH aKTHBHOM yYacTHH I'PaXKJaH BO BCEX BAXKHBIX cdepax KHU3HEIes-
TEIHHOCTH OOIIECTBA.

Opna 13 BaXHEHIINX MPoOJIeM COBPEMEHHOTO MECTHOTO caMoyIpaBieHus B Pecirybnuke Kazaxcran —
(hopMupoBaHue ero (MHAHCOBOU 0a3bl, 3aKOHOJIATEILHOE 3aKPEIICHHE U 00ecIieueHne (DMHAHCOBBIX rapaH-
THH CaMOCTOSTEIBHOCTH OPTaHOB MECTHOTO CAMOYITPABIICHUSI.

be3 cTaOuibHBIX U JIOCTATOYHBIX (DMHAHCOBBIX UCTOYHUKOB MECTHOE caMoympaBieHue Hed((EKTHBHO,
HEXHU3HECTIOCOOHO. MOXKHO HAJICTTUTh MECTHOE CaMOYIPaBICHHE Pa3HOOOPa3HBIMU U IIMPOKUMHU TTIOJTHOMO-
YHUSIMH, OJTHAKO Oe3 TOJBEJCHHUS IMOJ HUX COOTBETCTBYIOIIEH MaTepHalbHO-(GOWHAHCOBON 0a3bl OHHM TaK W
OCTaHYTCS HEPEATN30BAHHBIMH.

[Toka He OyaeT YeTKOro pa3rpaHUYEHUS HCTOYHUKOB JIOXOJHOM YacTH OFO/KETOB BCEX YPOBHEH, pas-
JeTieHHsT OIOJPKETHBIX TOJIHOMOYUH, TIOKa 3aKOHOJATEIhCTBO HE ONPENENIUT MPUHIMITEI (OPMHUPOBAHUS U
WCTIONIb30BaHMS (PUHAHCOBBIX PECYPCOB, B3aMMOOTHOIIIEHUH MECTHOTO CaMOYIIPABICHUS C XO3SHCTBYIOIIH-
MU CyOBEKTaMU U (UHAHCOBO-KPETUTHBIMUA MHCTUTYTaMH, ITIOKA MECTHAS BJIACTh OyJIET 3aBUCETh OT pacIpe-
TIEJIEHUsT KyCKOB O0IIero «OI0KETHOTO MHPOray, MECTHOE CaMOYIPAaBICHUE HE CMOXKET peaan30BaTh CBOU
OrpoMHBIN moTeHnuan. OIHAKO B IIEJIOM MEPCIIEKTHBBI Pa3BUTHS MECTHOTO caMoynpasieHus B PecrryOmnmke
KazaxcraH o1ieHUTh TO3UTHBHO MOXHO.

Crnucok IuTepaTypsl

1  Koncruryius Pecniyonuku Kazaxcran, npunsras 30 aBrycra 1995 r. Ha PecnyOnukanckom pedepenayme. — [OP]. Pexum
nocryna: http://adilet.zan.kz/kaz/docs/K950001000

2 ConpyxectBo HezaBucumeix I'ocynapets. dexnapamus ot 29 okta0psa 1994 r. «O npuHIUIAX MECTHOTO CaMOYIPABJICHHUS B
rocynapcrBax-ydactaukax ConpyxectBa». — [OP]. Pexxum nocryna: http://adilet.zan.kz/rus/docs/H940000090

30 BecTHuk KaparaHgmHckoro yHusepcurteTa



Pas3Butne mectHoro camoynpasneHus. ..

3 3axon Pecnybmmku Kazaxcran ot 23 suBapst 2001 1. Ne 148 «O MecTHOM TocyaapCTBEHHOM YIPaBICHUH U CaMOYIPaBICHUN
B Pecnyonuke Kazaxcran». — [OP]. Pexxum nocryma: http://adilet.zan.kz/rus/docs/Z010000148

4  JKawmyzaxoea JI. PernameHT W WHBIC HOPMAaTHBHBIC MTPABOBBIC aKThl MaclHxara MPOM3BOAHOTO BHUna // MHPpOpMaMOHHbIH
oromiereds «MACJIUXAT». — 2006. — Ne 3. — C. 14-30

5 Koowcyeanosa [, Mensiox I. PedopMupoBaHne cHUCTEMBI TOCYHapCTBEHHOro ympasieHus. — [OP]. Pexum nocryma:
www.vestnik-kafu.info

6 bepenmaes K. OcOOEHHOCTH CTAaHOBIICHHUsI MECTHOTO camoympasiienus B Pecriyomuke Kazaxcran / UndopmarmonHslii 6101-
nereHb «MACIIMXAT». — 2004. — Ne 3. — C. 3847

7 VYka3 IIpesunenra Pecrryonuku Kazaxctan ot 28 Hosa6ps 2012 r. Ne 438 «O6 yrBepxnennn KoHnenuun pa3BuTsS MECTHOTO
camoympasieHus B Pecryonmku Kazaxcran». — [OP]. Pexxum nocryma: http://adilet.zan.kz/rus/docs/U1200000438

8 OO0 yrBepxxaenun [Iporpammer «Pa3zButre peruonosy. Ilocranosnenue IIpaButensctBa PK ot 26 mrons 2011 r. Ne 862. —
[3P]. Pexxum nocryna: http://adilet.zan kz/rus/docs/P1100000862

9 Hazapbaes H.A. Ctparerus «Kazaxcran — 2050»: HOBBIH MOMUTHYECKUH Kypc cCOCTOsIBILErocs rocymapctay». Ilocnanue
[Ipesunenta Pecnybnuku Kasaxcran — Jlunepa nanmuu H.A.Ha3zapbaeBa napony Kasaxcrana, r. Acrana, 14 nexkabps 2012 roma. —
[DP]. Pexum mocryma: http://adilet.zan.kz/rus/docs/K1200002050

10 JKanysaxosa JI. TIpo6neMbl COBEpLICHCTBOBAHHSI MECTHOTO YIPABICHUS ¥ QOPMUPOBAHUS CHCTEMBI MECTHOTO CaMOYIIPaB-
nenus B Pecy6nuke Kasaxcran / Undopmarmonusiii 0romterens «MACIIUXAT». — 2009. — Ne 1. — C. 14-30.

11 JKamnyszaxosa JI.T. KOHCTUTYIIMOHHO-IIPABOBbIE MPOOIEMBI OPraHU3AMK U AESTEIbHOCTH MECTHBIX NPEICTaBUTEIBHBIX Op-
ranoB B PecryOnuke Kazaxcran. — Anmarsr: Cara, 2003. — 340 c.

I"'M.BeiicembaeBa, A.JK.Mycuna, P.b.Caprosa

Kaszipri ke3enne Kazakcran Pecnmy0uKaChIHBIH KePrTiKTI
03iH-031 0acKapyAbIH 1aMybl

Kasipri jkarmaiiia KOFambpl JEeMOKpATHSUIAHABIPY WHCTHTYTTApbIHBIH Oipi peTiHAE >KeprilikTi e3iH-e3i
6ackapyabl JaMBITYMEH OaiilaHbICThI MaceleNiepAiH e3eKTiiri apryaa. JXKeprinikri e3iH-03i 6ackapy 6apibiK
aneM/e alMakThIK JaMy[blH Heri3i Oonbin TaObutagbl. JKeprimikti e3iH-e3i OackapyIblH MSHICI Typajbl
KbICKAIlla TOKTAJIBII OTETiH 00JIcaKk, OHBIH OONYyBI JKEKe TYJIFa MEH MEMIICKETTIH MYZjelepin Oimamipeni,
JKEPTUTIKTI MyZesnep apOip jKeke i MeKeHHIH TYPFBIHAAPEIHBIH OMIpIIiK KaXKeTTUIIKTePiH KaMTaMackl3 eTy
MoceJIelIepiH MenryMeH OaliaHbICTBI MY iesiep OOJIBIN TaHBUIAMEI XKOHE OJapFa KemuImik Oepinexni.

G.M.Beisembayeva, A.Zh.Mussina, R.B.Sartova

Development of local government in the Republic
of Kazakhstan at the current stage

In modern conditions become increasingly important issues related to the development of local self-
government as one of the institutions of the democratization of society. Local government in the world is the
foundation of regional development. Very briefly about the nature of local government can be said that his
presence is implied in the country along with the interests of the individual and the state, recognized and
guaranteed even local interests — the interests of addressing issues of direct life support of the population of
each individual areas.
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The struggle with illegal migration as mean of ensuring of national security

The problem of migration is characterizing with special complexity, as it covers not only legal aspects, but al-
so the problems of sociology, demography, political economy, ethno geography, and the problems of labor
resources in the economics. The legal aspect have the special important place, because the migration is close-
ly connected with the legal security, regulation and organization of migration processes, from which depends
other problems of essential value for living conditions of the society.

Key words: migration, types of migration, commuting, migration, labor migration, migration factors, ethnic
migration, migration policy concept of migration.

In the modern world, the impressive size reaches legal and illegal migration, which are the main causes
of political and economic instability in some countries, the demographic crisis — in other accelerated by fac-
tors such as the globalization of labor markets, the exchange of information, expertise and technology. Mi-
gration process is a permanent feature in all stages of human history. Migration is one of the ways for the
mass of the population to respond to changes in life situation, accurately and clearly reflect to the changes
taking place in society. It is difficult to find another social process that could be compared with migrations in
this regard. Illegal migration is today one of the main threats to the national security of each state, is no ex-
ception, and the Republic of Kazakhstan. Situation of migration on post-Soviet territory has dramatically
changed after the collapse of the Soviet Union. Because of the specificity of its geographical position Ka-
zakhstan serves as a geopolitical center connecting European countries with Central Asian states, whereby
the influx of foreigners in the country — an inevitable phenomenon that also contribute to the observed
growth in the country and maintain a stable internal political situation [1; 32]. As a result, in the aspect of
regional migration such countries as Kazakhstan and Russia are now «host» states, and Kyrgyzstan, Tajiki-
stan and Uzbekistan are «sending states». Thus, in 2013 in the Republic of Kazakhstan arrived more than
987,000 foreigners (including 820 000 — from the CIS countries). From this number for violations of immi-
gration laws to administrative responsibility were attracted 99.3 thousands of foreigners, and more than 3.4
thousand — expelled. The most typical violations of immigration laws are inappropriate purpose of stay,
failure to depart at the end of the registration period, the occupation illegal employment [2]. Also for viola-
tions of immigration laws instituted 262 criminal cases (in 2012 — 197), including 111 cases — on the facts
of non-enforcement of the expulsion order, 29 — on the facts of illegal immigration, as revealed in 2283 the
illegal foreign labor [2].

In these conditions, extremely increases the relevance of research administrative and legal means of in-
fluence offenses in the sphere of the stay of foreign citizens and stateless persons in the territory of the Re-
public of Kazakhstan, which are based on administrative responsibility. Illegal (external) migration — is the
entry in a particular country, stay in and departure from its territory of foreign citizens and stateless persons
in violation of the legislation governing the stay of foreign citizens, arbitrary change of their legal status dur-
ing the period of its territory, as well as leaving its citizens from the territory in violation of the legislation
governing the procedure for their departure. In accordance with the Law «On Migration» on July 22, 2011
illegal immigration — is entry into the Republic of Kazakhstan and the stay of foreigners or stateless persons
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in the Republic of Kazakhstan in violation of the laws of the Republic of Kazakhstan regulating the entry and
stay as well as for transit through the territory of the Republic of Kazakhstan [3].

Thus, illegal immigration is a negative factor, getting a criminal nature and the worsening crime situa-
tion in the state.

According to the law «On Migration» on July 22, 2011 one of the main principles of the state policy in
the field of migration is the protection of national interests and national security. To achieve the national se-
curity in the area of migration state aims to provide international cooperation in the regulation of migration
processes, the prevention and suppression of illegal immigration [3].

Migration Policy of the Republic of Kazakhstan is constructed based on the realities of economic de-
velopment, political and social stability. In the field of migration in Kazakhstan created a whole meets the
international standards of the legal framework that allows to develop tourism, attract foreign labor to return
to their historical homeland repatriates. The main regulations governing relations in this sphere is the Law
«On Migration» of July 22, 2011, «On Legal Status of Foreigners» June 19, 1995 and the rules of entry and
residence of foreign nationals, approved by Government Decision of 28 January 2000. They defined the
rights and duties of foreign citizens and functions of public bodies for control over migration processes in the
country [4].

In addition, in order to strengthen the control of migratory flows and combating with illegal migration,
measures were taken to improve national legislation. Thus, one of the innovations of laws governing migra-
tion is the Law «On the identity documents», which was signed by the President January 22, 2013. In De-
cember 2013, the Law «On amendments and additions to some legislative acts on issues of labor migrationy,
which provides a simplified procedure for issuing permits to migrant workers from the CIS to work for indi-
viduals.

According to the Comprehensive plan to address the problems of migration, strengthening control of
migration flows from neighboring countries, the creation of favorable conditions for domestic skilled labor in
order to prevent their excessive outflow to foreign labor markets to 2014-2016 years, a major focus of mi-
gration policy is strengthening measures to curb illegal migration. So, in order to accomplish the task will be
carried out joint interstate operations and preventive measures aimed at detection and suppression of viola-
tions of immigration laws. In addition, will be done work on the implementation together with the competent
authorities of foreign countries of measures to counter illegal migration, there will be seminars, roundtables
to explore the experience of foreign countries for the prevention of the facts of illegal migration, as well as
protecting the rights of migrant workers, planned for 2015 [5]. The legislation establishes the conditions and
procedures for exit of citizens of the Republic of Kazakhstan abroad for permanent residence, as well as es-
tablishing the grounds for denial of permission citizen of the Republic of Kazakhstan on leaving the country
for permanent residence. In addition to this study carried out new editions of the Criminal Code, the execu-
tive and the Administrative Code, which would increase penalties for violations of immigration laws, includ-
ing on the part of citizens of the Republic of Kazakhstan [2].

The Republic of Kazakhstan is an active supporter of stability and security, has become a full partici-
pant in the process of interaction and cooperation among the partners, other interested countries and interna-
tional organizations, and NGOs on the implementation of migration policy. So, in 2013, during the visit of
the President of the Republic of Belarus LukashenkoA.G. to Kazakhstan in October 4, 2013 were signed two
international treaties in the field of migration:

- Agreement between the Republic of Kazakhstan and the Republic of Belarus on the order of stay of
citizens of the Republic of Kazakhstan in the Republic of Belarus and the citizens of the Republic of Belarus
in the Republic of Kazakhstan;

- Agreement between the Government of the Republic of Kazakhstan and the Government of the Re-
public of Belarus on readmission and Executive Protocol on the procedure of its implementation [2].

In accordance with the Request of the Prime Minister of the Republic of Kazakhstan from July 4, 2013
on results of the state visit of the President of Turkmenistan G.Berdimuhamedov to the Republic of Kazakh-
stan on 10—-11 May 2013, the Ministry of Internal Affairs in conjunction with theCommittee on National Se-
curity prepared information on establishing a working relationship with Turkmenistan on cooperation, ex-
change of information and experience in the field of combating illegal migration, international terrorism and
drug trafficking.

Also signed readmission agreements with nine countries (Germany, Switzerland, Norway, the Czech
Republic, Latvia, Lithuania, Russia, Uzbekistan, Belarus), considering the issue of bilateral intergovernmen-

Cepus «[lMpaBox». Ne 1(77)/2015 33



A.Bozhkarauly

tal agreements on readmission with another 12 states. Focuses on the control of entry and stay in the country
of foreign nationals, illegal migration prevention facts [2].

In January 2014 was signed an agreement on visa-free travel for holders of diplomatic passports from
48 countries, holders of service passports — with 33 countries, for national passports — with 14 countries
[2].

On an ongoing basis the work on the implementation of the Unified Information System (UIS) «Berkut-
MIA» carried out. In software UIS control over the entry, stay and departure of foreigners includes addition-
al features electronic approval visa support and visa consular offices of cleared materials abandon foreigners
for permanent residence and citizenship in reception, as well as jobs for closing entry to foreigners who have
violated migration legislation of the Republic of Kazakhstan [2].

In matters of immigration control and the fight against illegal migration Republic of Kazakhstan is
working closely with international organizations such as the Organization of the Collective Security Treaty,
the Eurasian Economic Community, Customs Union and the Common Economic Space.

Continuing development of common approaches in countries — participants of the Customs Union to
regulate migration processes and harmonization of legislation in this area, the establishment of joint control
of the automated systems of entry and residence of foreigners in the territory of the Republic of Kazakhstan,
the Russian Federation and the Republic of Belarus.

In the framework of the CIS major priority to improve the efficiency of combating illegal migration are:

— further cooperation with the International Centre for Migration Policy Development (ICMPD), Inter-
national Organization for Migration (IOM) and other international and regional organizations specialized on
combating illegal migration;

— development of model laws aimed at unification and harmonization of the national legislation of the
Commonwealth countries in the fight against illegal migration;

— harmonization and improvement of existing national immigration legislation and regulatory frame-
work on immigration control;

— development of inspection techniques on the state border states — participants of CIS cargo and vehi-
cles in order to effectively curb illegal migrants;

— stirring up the cooperation of the states — participants of CIS on readmission [6].

The International Organization for Migration (IOM) launched a regional approach, led by the Coordi-
nating Office in Astana. Thus, the IOM Strategy in Central Asia for 2011-2015 identified the following ob-
jectives:

— Promote better understanding of many aspects of migration among government employees, communi-
ties, employers.

— Assist in the creation of an effective system of migration management.

— Promote and protect the rights of migrants.

— Contribute to poverty reduction in the countries of Central Asia, among migrants and among the re-
ceive and send their communities.

— Promote the creation of necessary conditions for decent work and equal opportunities.

— To maintain stability in the communities and the integration of migrants in conflict-prone areas.

— Encourage people to travel.

— Provide assistance in combating human trafficking, including prevention of trafficking protection of
trafficking victims [7].

Thus, illegal migration from the secondary moved into the category of global problems has become a
challenge to the world community, the scope and possible consequences of exacerbations that may pose a
serious threat to international stability and sustainable development of nations. The Republic of Kazakhstan
is one of the most successful countries in the post-Soviet space, attracts a large number of illegal migrants —
mostly from Central Asia. Increasing migration creates many new challenges not only for the migrants, but
also the state as a whole. These challenges include the following issues: increasing irregular migration,
smuggling and trafficking; population displacement as a result of conflict, natural disasters and economic
crisis, as well as illegal migration, which poses a threat to national security. However, Kazakhstan is actively
working on the regulation of migration processes, including illegal migration, is working to improve national
legislation, has successfully implemented programs such as the IOM Strategy in Central Asia for 2011-2015
year, Comprehensive plan to address the problems of migration, strengthening control migration flows from
neighboring countries, the creation of favorable conditions for domestic skilled labor in order to prevent their
excessive outflow to foreign labor markets to 2014-2016.
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A .boxxkapayibsl

3aHchI3 KOIII-KOHMEH Kypecy YITTBIK Kayinci3aikTi
KaMTaMachI3 eTy KypaJjbl peTiHjae

Kemri-kon Maceneci e3iHiH Kypaeninirimen epexmeneneni. Ce6e6i, oraH TeKk KaHa KYKBIKTHIK CYpaKTapIaH
0acka, casCH-IKOHOMHKAIIBIK, AEMOTPadIsIIbIK, 9JI€yMETTIK CYpaKkTapMeH KaTap, STHOTeOTpadMsIIbIK JKOHE
SKOHOMHKAJIaFbl €HOEK pecypcTapbl Macenenepi e e3ekTulriMen kepinyme. ConapiblH iIIHIE 3aHIBIK
KBIPBl €pEKIIe OpbIHABI HeleHeAl. 3aH cajachl KeIli-KOH YPIICIH YHbIMIACTBIDY MEH OHBI peTTeyle,
KYKBIKTBIK KAMTaMachI3 €TY/Ie MaHbI3/bl POJI aTKapapl.

A.Boxxkapaybl

bopb0a ¢ He3aKOHHO MUTpanueil KaK CPeaCTBO
o0ecrneyeHUs1 HAMOHAJBHOM 0€30MacHOCTH

B craTbe oTMEUEHO, 4TO MpOOIEMa MUTPALIMU XapaKkTepu3yeTcs 0co0oil CI0KHOCTBIO, TaK Kak B HEH mepe-
IUIETEHbl BOIPOCHI HE TOJBKO IIPABOBbIC, HO U COLMOJOTHH, AeMOrpadHu, HOIUTHYECKOH SKOHOMHH, ITHO-
reorpaduu, NpodJIeMbl TPYIOBBIX PECYPCOB B SKOHOMHKE. ABTOpP IOJYEPKUBACT, YTO CPEH HUX IOpUIUYC-
CKHH aCIeKT 3aHIMaeT 0c000e MECTO, IIOCKOJIbKY OT HaJIeXKaIero IPaBOBOTr0 00CCIIEUEHH s, PETYJINPOBAHNUS
W OpTaHU3alUH IPOLECCOB MUTPALIVH 3aBHCHUT PEIICHUE JIPYTHX BOIPOCOB, NMEIOIINX CYIIECTBEHHOE 3HaUe-
HUE JUIS )KU3HEAEATeIbHOCTH 00IIecTBa.
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Current status of the state-religion relationships in Bulgaria.
Focus on muslim community

The article is devoted to the current situation of the relationships between the state and the religious denomi-
nations on the basis of the legislation’s analysis with focus on the Muslim community. The study is restricted
temporally and encompasses the period after 1989: the transition after the totalitarian regime in Bulgaria. On
the ground of the last census data since 2011 the composition of the population on «religious belonging» will
be analyzed with special attention to the Muslim community. An important characteristic of the Bulgarian
regulation of the matter of equality, non-discrimination and minorities’ relations are the primacy of the obli-
gations under the International Public Law.
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Introduction

The current status of the relationship between the Bulgarian state and the religious denominations is the
result of a long, complex and sometimes dramatic historical process.

The Bulgarian State is one of the oldest in Europe and the only one that has kept its original name
«Bulgaria» since its establishment to the present day. Along with the creation of the Bulgarian nation histori-
cally, groups of people from different ethnicities, religions and nationalities have been shaped and they have
eventually settled down. The ethnic composition of the country is not uniform, and in this regard, our coun-
try is no exception.

The subject of the present article is the current situation of the relationships between the state and the
religious denominations on the basis of the legislation’s analysis with focus on the Muslim community. The
study is restricted temporally and encompasses the period after 1989: the transition after the totalitarian re-
gime in Bulgaria. On the ground of the last census data since 2011 the composition of the population on «re-
ligious belonging» will be analyzed with special attention to the Muslim community.

I. STATISTICAL DATA

There are three undeniable traits that define persons belonging to minorities and differentiate them from
the majority of countries: «ethnicity», «mother tongue» and «religion.» They are the basis of the methodolo-
gy used in collecting statistics in recent years in the Republic of Bulgaria.

In the period from 1900 till now there have been 13 official censuses of the population in Bulgaria.

The main principle of the last census laid down in the Law on the Census of the Population and the
Housing Fund [1] is the self-identification of the individuals involved. Pursuant to Art. 6, Para. 3 the data
about the belonging to an ethnic group, a religious denomination and command of mother tongue were to be
collected voluntarily from the individuals interviewed in the census. The Law on Statistics does not put un-
der obligation the natural persons to give to the statistics bodies data about their race, nationality, ethnic
origin, religion (religious denomination), health condition, private life, political affiliation, committed legal
offences, philosophical and political opinions (Art. 21, Para. 2) [2].
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The data of the last census includes also information on:

o citizens of the European Union and foreigners with permission for permanent stay according the
Law on Foreigners in the Republic of Bulgaria before 1* February 2010 (Art. 4, Para. 1, 4); 4. (amend. SG.
100/2010, amended. SG. No. 9 as of 2011);

e persons that have been granted protection by virtue of the Law on Asylum and Refugees before 1
February 2010 (Art. 4, Para. 1, 5); 5. (amend. SG. No. 100 as of 2010);

e citizens of the EU and foreigners with permission for short term, continued, long term and perma-
nent stay according the Law for the foreigners in Republic of Bulgaria after 31 January 2010, except for the
persons under item 4. (Art.4, Para.1, 7) 7. (amend. SG. No. 100 as of 2010, amended. SG. No. 9 as of 2011);

e persons undergoing a procedure for granting protection or with granted protection according to the
Law on Asylum and Refugees after 31 January 2010. (Art. 4, Para.1, 8), 8. (amend. SG, No. 100 as of 2010)

The last population census conducted in 2011 shows the following data.

The last 2011 census combined the features «ethnic groups» and «mother tongue», because of the his-
torically grounded realities [3].

Statistical data of the population by «mother tongue»

According to the data, by 1* February 2011 the citizens of Bulgarian nationality by mother tongue are
in absolute numbers 5,631,759 of the total 6,611,513 nationals. The second ethnic (national) group by
mother tongue Turkish are the Turks with 604,246 people, followed by the Roma (Gypsies) with 280,979
people [4].

Other smaller ethnic groups by mother tongue are: Armenians (5,567), Jews (141), Wallachians or
Vlachs (1,815), Russians (15,211), Tartars (1,367), Arabians (1,321), Greeks (3,182), Macedonians (1,376),
Romanians (5,454), Ukrainians (1,691), other (9,946) and ones that are not self-identified (47,458).

Statistical data of the population by «ethnic groups»

The last data of the population census by ethnic groups is the following: Bulgarians 5,604,300; Turks
585,024; Roma (Gypsies) 320,761; Armenians 6,360; Jews 1,130; Vlachs 3,598; Karakachans 2,511; Rus-
sians 986; Greeks 1,356; Macedonians 1,609; Romanians 866; Ukrainians 1,763; other 19,260; and ones that
are not self-identified 53,107.

The complexity of the picture arises, because the features «mother tongue» and «ethnicity» do not al-
ways coincide. For example, the group of Pomaks who are Muslims, speak Bulgarian language. They are the
descendants of the Slavic Bulgarians who converted to Islam centuries ago during the Turkish domination.
The Gagauz are Turkish speaking, but they are Orthodox Christians. A problem rises also with the definition
of the Macedonian language and whether the Macedonians are a linguistic minority. The official Bulgarian
position is well-known: the Macedonian language does not exist; it is a dialect of the Bulgarian language.
This official position does not impede the relations between the two states. It should be underlined that Bul-
garia was the first state officially recognising Macedonia under the name «The Republic of Macedonia» on
15" January 1992.

The picture of the religious minorities presents the same complexity. The ethnicity differs from the reli-
gious confessions and beliefs. The pure cases as: Bulgarian nationally and Orthodoxy, or Turkish nationality
with Muslim confession are diversified. The Muslim religion is the second largest religion in Bulgaria. There
are Bulgarian Roman-Catholics, Bulgarian Muslims, Bulgarian Jews, as well Orthodox Roma, Protestant
Roma, Muslim Roma. The only absolutely homogenous religious group is the Armenian minority, where all
Armenians are Armeno-Gregorians.

Historical background

The existing ethnic groups can be classified in two categories on the grounds of their historical arrival
on the territory of the state. The first category includes the so called ‘historical minorities’. They are an inte-
gral part of the Bulgarian population on the basis of the historical destiny of the country. The following are
listed here: Turks, Roma, Armenians, Jews, Wallachians or Vlachs, Karakachans, Russians, Tartars, Circas-
sians or Cherkess, Gagauz, Albanians, Serbs, Bosnians, Greeks, Romanians, Slovaks, Slovenes, Ukrainians
and the Macedonians who require additional clarification [5]. The second category presents the so called
‘new minorities’, such as Africans, Arabians, Vietnamese, Kurds, Germans, Poles, Hungarians, French,
Syrians, etc. Their presence in Bulgaria is the result of migration, mixed marriages or other reasons.
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Population by confession by 01.02.2011

Total for the country 5,758,301
Eastern Orthodox 4,374,135
Catholics 48,945
Protestants 64,476
Muslims

Sunni Muslims 546,004
Shiite Muslims 27,407
Muslims 3,728
Armeno-Gregorians 1,715
Judaism 706

other 9,023

I profess no religion 272,264
not self-identified 409,898

The brief statistical review demonstrates the differentiation on the grounds of national and ethnic origin,
language and religion. In addition, we can also add cultural differences, historical traditions, etc. This com-
plex picture needs to be legally regulated in order to meet the needs of the democratic society, the rule of
law, human rights, international obligations and domestic social relations.

II. THE LEGAL FRAMEWORK

An important characteristic of the Bulgarian regulation of the matter of equality, non-discrimination and
minorities’ relations are the primacy of the obligations under the International Public Law. According to Art.
5, Para. 4 of the Bulgarian Constitution, the international treaties ratified in accordance with the Constitution,
promulgated and entered into force for Bulgaria, become an inherent part of the Bulgarian domestic legisla-
tion. They prevail over the contradicting dispositions of the internal (domestic) legislation. In addition, Bul-
garia as a member state of the European Union is subject to the European Union Law which is characterized
by its direct effect and primacy.

Thus, the relevant law provisions can be classified in the following three big categories:

A. Obligations under the International Public Law.

B. Obligations under European Union Law.

C.Obligations under the domestic legislation.

GENERAL INTERNATIONAL OBLIGATIONS

e The Charter of the United Nations — Art. 1, Para. 3, Art. 55, Art. 56.

e The Universal Declaration of Human Rights — 1948.

SPECIFIC INTERNATIONAL OBLIGATIONS ON THE MINORITIES, INCLUDING RELIGIOUS
MINORITIES

e Article 27 of the International Covenant on Civil and Political Rights (ICCPR) — 1966: ‘In those
States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not
be denied the right, in community with other members of their group, to enjoy their own culture, to profess
and practice their own religion, or to use their own language.’ [6; 41].

e UN Declaration on the Rights of Individuals, belonging to national, ethnic, religious and linguistic
minorities — 1992.

e Framework Convention for the Protection of the National Minorities — 1995, into force 1998.

OTHER RELEVANT INTERNATIONAL OBLIGATIONS
Convention on the Prevention and Punishment of the Crime of Genocide — 1948.

International Covenant on Economic, Social and Cultural Rights — 1966.

International Convention on the Elimination of All Forms of Racial Discrimination — 1966.
Convention on the Elimination of All Forms of Discrimination against Women — 1979.
International Convention on the Suppression and Punishment of the Crime of Apartheid — 1973.

e Convention of the Rights of the Child — 1985.

OBLIGATIONS UNDER THE EUROPEAN STANDARD ON HUMAN RIGHTS/COUNCIL OF
EUROPE AND EUROPEAN UNION LAW

e FEuropean Convention for the Protection of Human Rights and Fundamental Freedoms — 1950.

e Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms — 2000.

e Framework convention for the Protection of National Minorities — 1995, into force 1998.
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e Directive 2000/43/CE implementing the principle of equal treatment between persons irrespective of
racial or ethnic origin.

e Directive 2000/78/CE establishing a general framework for equal treatment in employment and oc-
cupation.

RELEVANT DOMESTIC LEGISLATION

The following list of the relevant domestic acts is based on the supremacy of the Bulgarian Constitu-
tion. The list of the acts is made on my personal doctrinal appreciation on the importance of the laws for the
minorities in the country [7].

e The Constitution of 1991.

Political Parties Act — 2005.

Law on Bulgarian Citizenship — 1998.

Law on Foreigners in Bulgaria — 1998.

Protection against Discrimination Act — 2003 (the name was amended in 2006).

Law on Religions — 2002.

Public Education Act — 1991.

Higher Education Act — 1995.

Law on Radio and Television — 1998.

Law on the Educational Degree, the Educational Minimum and the Learning Plan — 1999.
Protection and Development of Culture Act — 1999.

Civil Registration Act — 1999.

Law on the Bulgarians Living Outside the Boundaries of the Republic of Bulgaria — 2000.
Penal Code — 1968.

Law on Normative Acts — 1973.

Judiciary Act — 2007.

Civil Procedure Code — 2007, in force since 1 March 2008.

Criminal Procedure Code — 2005.

Administrative Procedure Code — 2006.

Civil Servants Act — 1999.

Defence and the Armed Forces Act — 2009.

Law on Non-profit Legal Entities — 2000.

Child Protection Act — 2000.

Social Assistance Act — 1998.

Labour Code — 1986.

Commercial Law — 1991.

Regulations on the Organisation of the Activities of the Constitutional Court, 1991.

Rules of the Court of Arbitration at the Bulgarian Chamber of Commerce and Industry, 1993.
Rules and regulations for the implementation of the Public Education Act, 1999.

e Decree for the general educational minimum and the distribution of school hours, 1999.

The Bulgarian system for protection of the rights of the minorities is based on two fundamental levels.
The first is the general principle of equality before the law and non-discrimination for all Bulgarian citizens.
This principle is established on a large scale in the Bulgarian legislation.

The second level of protection of individuals, belonging to minority groups [8; 81, 82] consists of legal
guarantees, establishing specific rights in all spheres of human rights.

Thus, the individuals, belonging to the minorities fully enjoy all rights and freedoms as Bulgarian citi-
zens, and in addition they have a wide list of specific rights in order to preserve and develop their identity.
On this criterion, the domestic legislation can be divided into two groups: provisions on the equality and
non-discrimination, and special rights, protective measures and norms of the type of ‘positive’ discrimina-
tion.

In the first big group of legal provisions concerning minorities the following ones need to be cited: Art.
6, Para. 2 of the Constitution; Art. 8, Para. 3 of the Labour Code [9]; Art. 4 of the Protection against Dis-
crimination Act [10]; Art. 10, Para. 2 of the Law on the Protection of the Child [11]; Art. 11, Para. 1 of the
Code on Criminal Procedures [12]; Art. 7 of the Civil Servants Act [13]; Art. 3 of the Social Assistance Act
[14]; Art. 2 of the Law on Encouraging the Employment [15] and others [16; 138].
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III. THE MAIN PRINCIPLES GOVERNING THE RELATIONSHIP BETWEEN THE
BULGARIAN STATE AND THE RELIGIOUS DENOMINATIONS

The religious rights and freedoms are proclaimed in the basic law: the Constitution of the Republic of
Bulgaria, adopted in 1991. The main principles in the regulation of this matter are the following:

e Practicing any religion is free (Art. 13, Para.1 of the Constitution);

o The religious institutions shall be separate from the state (Art. 13, Para. 2). Prof. Giovanni Cimbalo
pointed out that the secularization is a very important feature of the constitutions of the East European states,
nevertheless the relationship between the state and the confessions is realised by different instruments [17; 16].

e The Eastern Orthodox Christianity is considered the traditional religion in Bulgaria (Art. 13, Para. 3);

e Religious institutions and communities as well as religious faith shall not be used to political ends
(Art. 13, Para. 4 of the Constitution) [18].

IV. LEGAL REGULATION OF THE FREEDOM OF CONSCIENCE, THE FREEDOM OF
THOUGHT AND FREEDOM OF RELIGION

The main disposition is Art. 37, Para. 1 of the Constitution: «The freedom of conscience, the freedom of
thought and the choice of religion and religious or atheistic views are inviolable. The state shall assist the
maintenance of tolerance and respect among the believers of different denominations, and among believers
and non-believersy.

The freedom of conscience, the freedom of thought and the choice of religion or religious or atheistic
views are proclaimed and guaranteed as fundamental individual rights of the Bulgarian citizens.

I believe that the inclusion of freedom of atheist views is an original solution to the Bulgarian Constitu-
tion. Of course, it is considered by some authors as a remnant of the totalitarian past. If the qualification
about an imposed «forced model of atheism» [19; 201] of Alejandro Torres Gutierrez is valid for the period
1944 — 1989, then how can one explain the majority that claimed to have atheistic views 25 years after the
democratic changes? As it is evident from the statistics in 2011, 272,264 people say they do not profess reli-
gion and other 409,898 are not self-identified.

Terminology

Before analyzing the Bulgarian legal regulation of the freedom of conscience, the freedom of thought
and freedom of religion, it is useful to precise the terminology of the Constitution and the Law on Religions.

The freedom of conscience

The freedom of conscience means the freedom of every person to build his/her own religious belief (or
not to build such a belief) for the situation of the human being in the world and his/her relation to the super-
natural (Supreme powers) and accordingly, their behavior should be in conformity with these beliefs. The
freedom of conscience encompasses the internal freedom to believe or not to believe, as well the external
freedom: the belief to manifest and disseminate. Accordingly, the expression of the thesis of freedom is not
only a positive one — sharing views and belonging to a religious community, but a negative one as well —
omission of religious views or not forming such views.

The freedom of thought

The freedom of thought means that the human being is free to create his/her own way of looking at
things and to act according to it and the faith professed. The freedom of thought is without doubt part of the
freedom of opinion (Art. 39 of the Constitution) as a fundamental right of every person.

The constitutionally proclaimed freedoms may be subject to restrictions. The grounds for that are na-
tional security, public order, public health and ethics and the rights of the others. The listed grounds are
compatible with the internationally accepted restrictions, especially with the provision of Art. 9, Para. 2 of
the European Convention of Fundamental Rights and Freedoms.

The freedom of conscience and religion shall not be practiced to the detriment of national security, pub-
lic order, public health and ethics, or the rights and freedoms of others (Art. 37, Para. 2 of the Constitution).

The Law on Religions was adopted by the National Assembly of the Republic of Bulgaria on 20 De-
cember 2002 [20; 86].

Religion/ religious denomination

The terminology on religious rights and freedoms is specified only for the purposes of the Law on Reli-
gion. There are substantial differences in Bulgarian and English terminology used. According § 1, Para. 1 of
the Complementary disposition «Religion (Bepoucnosenanue) means the totality of the faith convictions and
principles, the religious community and its religious institution». Paragraph 2 of the same text defines «Reli-
gious community» as a voluntary union of physical persons for confessing religion, performing worship,
religious rites and ceremonies.
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According Para. 3 «religious institution» is a religious community registered in accordance with the
Law on Religions which has the capacity of a legal entity, with its management and statute.

In this study I use the term «religion» as defined by the Law on Religion and as a synonym of «reli-
gious denomination» in English. In Decision No. 12 of 15 July 2003 the Constitutional Court found that the
definition «religious institution» is not relevant for the term used in the Constitution [21].

The provisions of the Law specify the constitutional rights on religion and faith and provide the legal
status of the religious communities and institutions and their relations with the state (Art. 1). The main prin-
ciples proclaimed in the Constitution are specified in detail by the Law:

e The right of religion and faith has an absolute character, including the right of free choice of religion
and free practicing of religion. It is fundamental, absolute, subjective, personal and inviolable.

e The obligations, established by the Constitution and the Law shall not be defaulted upon on grounds
of religion or other convictions.

e The principle of secularization means that the religious institutions shall be separated from the state.
«No state interference in the internal organization of the self-administered religious institutions shall be al-
lowed» (Art. 4, Para. 2).

e Discrimination on the ground of religion and faith is prohibited. «Nobody shall be persecuted or re-
stricted in their rights because of their religious faith. No restrictions or privileges based on affiliation or re-
jection of affiliation to a religion are allowed» (Art. 3, Para. 1).

e The religions are free and equal in rights (Art. 4). The Law on Religions reaffirms the historically es-
tablished position of the Eastern Orthodox Christianity as the traditional religion in Bulgaria.

e The registration of the religious communities is not compulsory. The right of religion and faith can
be practised through associations without registration [22].

The special historical role and position of the Eastern Orthodox Church is a specific feature of the Bul-
garian legislation on religious rights and freedoms: «The traditional religion in the Republic of Bulgaria is
the Eastern Orthodox. It plays a historic role in the Bulgarian statechood and has a genuine meaning in the
state’s life. Its voice and representative is the autocephalous Bulgarian Orthodox Church, which under the
name Patriarchy, is the successor of the Bulgarian Exarchate and is a member of the United, Holy, Congre-
gational and Apostolic Church. It is presided by the Holy Synod and is represented by the Bulgarian Patri-
arch who is also the metropolitan of Sofia» (Art. 10, Para. 1). The Bulgarian Orthodox Church is ipso iure
(by the Law on Religions) a legal entity. Its structure and management are established in its statute (Art. 10,
Para. 2).

In 2003 some of the provisions of the Law on Religions were contested by a group of 50 deputies be-
fore the Constitutional Court of Bulgaria. They claimed contradictions of the legal rules with the European
convention on human rights and fundamental freedoms (ECHR) and the International Covenant on Civil and
Political Rights. The second contested disposition was Art. 10, Para. 1 and Para. 2, as well as § 2, Para. 3 of
the Transitional and Final Provisions.

According to § 2, Para. 3 of the Transitional and Final Provisions: «The court officially incorporates in
a closed-door session the registered religions under paragraph 1 except for the religion under Article 10. In
this case the court could not refuse the registration».

Thus the acquisition of this status by law is allowed only to the Bulgarian Orthodox Church.

The claim asserted that through these dispositions one religion was placed in a position of inequality
and was privileged in comparison with the other religions. The members of Parliament consider it as direct
interference in the internal organization of the Bulgarian Eastern Orthodox Church on behalf of the state.
This, in their opinion, does not support the mutual understanding, tolerance and respect on matters related to
the freedom of conscience and religions. They claim this is in contradiction to Art. 6, Para. 2, Art. 13, Para.
2, Art. 37, Para. 1 of the Constitution and Art. 9 of ECHR.

For this item of the claim the Constitutional Court did not reach a majority vote and it was rejected. The
lack of majority vote impeded the formulation of common motives for the decision. There were two different
statements supported by the judges. According to the first group, this regulation was in compliance with Art,
13, Para. 3 of the Constitution underlying the traditional role of the Bulgarian Eastern Orthodox Church. The
recognition of the role of the prevailing religion in the respective country is not an exception in Europe (Art.
4 of the Constitution of Denmark; § 2 of the Constitution of Norway; § 4 of the Act on the Succession to the
throne in Sweden; Art. 3 of the Constitution of Greece; Art 1 of the Constitution of Cyprus; Art. 8 of the
Constitution of Italy; the situation of the Anglican Church in the United Kingdom) [23; 117, 118]. Thus, the
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ascertaining of the prevailing religion is in the spirit of the actual European constitutional tradition. The
equality of all religions is expressly proclaimed and guaranteed by the Law on Religions in the Preamble and
Art. 4, Para. 1. The reference to «Orthodox», «United», «Holy», «Congregational and Apostolic Church» are
terms with theological content and have no juridical relevance to the constitutionality of the provision. The
Church has two denominations: one for theological, internal use, the second for the secular, legal regulation.
The dogmas about the apostology, the cathedral, synodal form of governance, or the rule that the patriarch
shall be the metropolitan of the capital city do not affect the constitutionality of the text.

The disposition that the Bulgarian Orthodox Church is a legal entity does not contravene to Art. 6 of the
Constitution. This constitutional provision rules the equality of the citizens and does not exclude the right of
the legislator to create different regime for the various categories of legal entities. The Law on Religions em-
braces the more liberal democratic standards in practicing a religion. Every individual can practice his/her
own religion trough an association. There is no obligation for registration of the religious community. Art. 14
stipulates: «Religious communities shall acquire the status of a legal entity on the conditions and according
to the procedures of this law.» The revised formulation of the text shows clearly that the registration is a pos-
sibility, but not an obligation for the religious communities. Thus, the right of religion and faith can be exer-
cised through association in non-registered communities. When there is a wish of the citizens in the associa-
tion created by them to become an independent legal entity, participating on their behalf and on their own
account in various legal relations, they must register it as such.

There is no constitutional prohibition for the state to recognize by law the status of a legal entity a cer-
tain community, in this case the Bulgarian Orthodox Church. This recognition does not in any way impede
the right of association. According to this argumentation the claim is not grounded.

The second opinion of the constitutional judges states that the claim is well founded and must be ac-
cepted. The provision of Art. 10, Para. 1 embraces the denomination, the governing body and the person who
represents it as well as the functions of the Patriarch as a governor of the Sofia diocese. This violates the
principles of freedom of religions and separation of the religious institution from the state (Art. 13, Para. 1
and 2 of the Constitution). They are autonomous and independent from the state deciding the matters of their
self-government such as the questions of denomination, of their seat, of the religious faith, the religious prac-
tice, structure, governing bodies, their constitution and representation. The decision of the Constitutional
Court is to this effect, as formulated in Decision Nr. 5 of 11 June 1992 (Constitutional case No. 11/1992):
«The state through its bodies and institutions cannot intervene and menage the internal organizational life of
the religious communities and institutions. This is a matter of regulation by their statutes and other internal
rules of the organization». The case-law of the European Court on Human Rights is also to this effect. In
some of the cases it has stated that in a dispute among the religious communities and the state institutions the
state cannot intervene between the disputing parties and make decisions, but it must ensure tolerance be-
tween the disputing parties, as the role of the state is not to eliminate the ground for the tension suppressing
pluralism, but to guarantee the alternativeness between the disputing groups. (The Decision of 20 October
2000 in the Case Hassan and Chaush v. Bulgaria, the decision in the case Serif v. Greece, the decision of 12
December 2001 in the case of the Bassarabian Metropolite Church v. Moldova.)

Article 10, Para. 1 reiterates the dispositions of the Statute of the Bulgarian Orthodox Church. The Stat-
ute is an act of the religion. It can be modified when necessary, adopting another decision on the matter regu-
lated by the statute. The Law regulation on these questions excludes such modifications, that will contravene
the law. Thus, due to the state intervention there is no possibility for the modification in the statute on any
matter, that must be regulated exactly by the statute, which is a restriction on the freedom of religious faiths
and the autonomy of the religious institutions, in accordance with Art. 13 Para. 1 and 2 of the Constitution.

Pursuant to Art. 10, Para. 2 the Bulgarian Orthodox Church is a legal entity. Its structure and manage-
ment are established by its statute. The part of the text proclaiming the Bulgarian Orthodox Church for legal
entity contravenes Art. 6 of the Constitution. The acquisition of this status by law is allowed only to the Bul-
garian Orthodox Church. The other religious denominations can acquire the same status under the conditions
and according to the procedures in Art. 14 — 20 of the Law on Religions, through registration by the Sofia
Municipal Court pursuant to Chapter 46 of the Code of Civil Procedures. The different acquisition of the sta-
tus of legal entity (by law and by registration) demonstrates the inequality of the legal regime of the religious
denominations. As it acquires the status of legal entity by law, the Bulgarian Orthodox Church is exempt of
the obligations which exist for the other denominations, as well as of the sanctions that may be imposed on
them. This places it in a privileged position in comparison to the other denominations, although Art. 13, Pa-
ra. 3 of the Constitution does not create a special privileged status for the Eastern Orthodoxy. This inequality
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in the legal regime of the denominations violates Art. 6 of the Constitution. The same principle is evoked
demonstrating the contradiction between § 2, Para. 3 of the Transitional and Final Provisions to Art. 6 of the
Constitution.

An interesting case is the one connected with the registration of the Bulgarian Orthodox Church under
Interpretative Decision Ne 1/23, November 2010 of the Supreme Court of the Republic of Bulgaria, the Gen-
eral Assembly of Commercial Colleges [24].

The Supreme Court of Cassation — Commercial Colleges was referred to by the Minister of Justice of
the Republic of Bulgaria with a request for a ruling on the question:

«Is there a need to register the Bulgarian Orthodox Church in the Public Register of Religions, which is
at the Sofia City Court under Art. 18 of the Law on Religions (LR) as well as the entry of its local branches,
according to Art. 20 of LR and their re-registration under § 2 Para. 4 of LR in order to prove their legal ca-
pacity and governmental power?»

The reflections on the case of the Commercial Colleges follow this legal logic: «Art. 15 of the Law on
Religions (LR) since 2002 envisages a judicial order for the registration of religious communities as legal
entities. The entry into the public register under Art. 18 of LR is provided for emerging religious communi-
ties with a view to acquire their status as legal entities (Art. 14 of LR) and the religious denominations rec-
orded under Art. 6 of the repealed Religious Denominations Act (RDA), retaining their status of legal per-
sons.

With Art. 10 Para. 2 of LR and § 2 Para. 3 of the Rules of LR, the Bulgarian Orthodox Church (BOC) is
explicitly excluded from the procedure for registration provided for in Chapter III of the Act.

Regarding the entry into the Public Register under Art. 18 of LR of the traditional Eastern Orthodox
Christianity in the Republic of Bulgaria, whose expression is the Bulgarian Orthodox Church, there is a lack
of any case law. Nowhere in the practice of the courts has the question of the necessity of the BOC entry in
the register under Art. 18 of LR been raised, neither as a new one (Art. 15 with reference to Art. 14 of LR),
nor as an established one within the meaning of § 2 Para. 1 of TFP (Transitional and Final Provisions) of LR
whether a religion should obtain or maintain its status as a legal entity. In the Public Register of Religions
that is kept by Sofia City Court, the Bulgarian Orthodox Church has not been recorded and there is not a
batch open for entering the circumstances under Art. 18 of LR.

Therefore, the General Assembly of the Commercial Colleges deviates the proposal of the Minister
of Justice for an interpretative decision on the question «Should the BOC be entered in the public register of
religions, which is kept in the SCC, pursuant to Art. 18 of LR as well as the registration of its local branches,
according to Art. 20 of LR.

In terms of local branches of BOC the Commercial Colleges rules the following legal arguments in such
a way:

«The Religious Denominations Act adopted in 1949 (repealed) does not provide legal registration for
religions or their local units. According to Art. 6 of RDA (repealed) the religious denominations acquire the
quality of a legal entity from the moment of validating their statutes from the Council of Ministers or its au-
thorized deputy chairperson of the Council of Ministers. From this moment on the quality of the legal entity
is obtained by the local branches of religion as well.

Following the adoption of LR in 2002 the established local branches that are legal entities are subject to
registration in the register of the respective district court, preserving this status according to that established
order under § 2, Para. 4 TFP of LR.

The controversial case law is the result of different interpretations by the courts regarding the applica-
bility of this order of existing local branches of the Bulgarian Orthodox Church. Legal acts containing con-
flicting interpretations of the law are laid down on the occasion of registered proceedings under Art. 500 of
CPC (repealed) and upon inspection under Art. 25 of CPC (repealed) of the legal capacity of a party in con-
tentious proceedings.

The problem arises because of the different legislation in repealing the Law on Religions and registry
system introduced by the Religious Denominations Act since 2002.

The legal definition of the concept of «local units» in LR is missing. It also lacks in the repealed RDA
which under Art. 6, Para. 1, proposal 2 with reference to 1 defines only the procedure for acquiring the quali-
ty of legal entities of local branches of religious denominations. The statute of the BOC approved in 1949 is
consistent with the RDA. This Statute does not contain the term «local unitsy.

With the adoption of the new Statute of the Bulgarian Orthodox Church — Bulgarian Patriarchate
(BOC-BP), in 2009 the definition of «local units» was introduced. Under Art. 13, Para. 1 of the new Statute,
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as local units — legal entities — are listed the following: bishoprics, churches and monasteries. The contra-
dictory case law on the application of § 2, Para. 4 of LR preceded the adoption of the Statute of the Orthodox
Church in 2009, but as far as the courts ruling is under cases related to the necessity of registration and proof
of legal capacity of churches and monasteries, there is no obstacle to the interpretation of Art. 124, Para. 1 of
JA under the present case for the court to use the definition of local branches established by this Statute, ex-
cluding the other legal entities under Art. 13 of the repealed statute from the scope of ruling.

One of the views covered is that the existing local branches of the BOC that are LE should be entered in
the registers of the respective district courts under § 2, Para. 4 of TFP of LR since the law has not excluded
the applicability of protective proceedings in respect of them, as it did with the religions under Art. 10 of LR
— § 2, Para. 3 of TFP of LR.

The other thesis in the case law is that the existing local branches of LR of BOC that are LE should not
be entered in the registers of the respective district courts, as although the law does not explicitly exclude
them, regarding them there extends the exception under Para. 3 of § 2 of TFP of LR, insofar as divisions of
religions for which this mode does not apply.

On the applicability of the procedural rules under § 2, Para. 4 of TFP of LR, there is a controversial case
law calling for the application of Art. 124, Para. 1 of JA regarding it, due to which SCC-Commercial Colleg-
es owes a ruling under this matter.

The legal reasoning of the Higher Court of Cassation is the following.

Regulating the special status of the BOC-BP under Art. 10 of Chapter II, the law excludes the tradition-
al religion of the Republic of Bulgaria on the mode of the registration of the religions established by Chapter
IIT (Articles 14-20 of LR).

The legal logic suggests that since the Registry mode is excluded for religion, this scheme does not ap-
ply to its local branches.

The local units — components of the BOC-BP and their legal status as a legal entity are defined by Art.
13 of the Statute (the Statute established by LR since 1949) and the current Statute of 2009. The procedural
order under § 2, Para. 4, proposal 3 of the TFP of LR includes the mandatory presentation of a document de-
termined by the entry of religion into the register under Art. 18 of LR that BOC-BP can not present as it is
not to be included in this register.

Due to the foregoing considerations, the General Assembly of the Commercial Colleges of the Supreme
Court of Cassation holds that the procedure under § 2, Para. 4 of TFP of LR does not apply to existing local
divisions of the Bulgarian Orthodox Church — Bulgarian Patriarchate.

The legal capacity of the BOC-BP is subject to direct settlement by the law: Art. 10, Para. 2, proposal 1
of LR, so it is not susceptible to proof under Art. 27 of CPC. The power of representation of the BOC-BP is
also governed by the law: Art. 10, Para. 1, proposal 4 of LR with reference to Art. 30, Para. 1 of CPC; the act
of choosing the Bulgarian Patriarch (Art. 47, Para. 4 of the Statute of the BOC-BP) is considered to be a le-
gitimizing document.

Local units of the Bulgarian Orthodox Church — Bulgarian Patriarchate, those having the status of le-
gal persons are bishoprics, churches and monasteries: Art. 13 of the Statute of the BOC-BP with reference to
Art. 10, Para. 2, proposal 2 of LR. Their legal representatives within the meaning of Art. 30, Para. 1 of CPC
identify themselves as such by the acts of election or appointment, issued by bodies that elected or appointed
them: Art. 96, Para. 3 of the Statute — about bishoprics: Art. 140, Para. 4 of the Statute — about the church-
es and Art. 161, Para. 3 and Para. 4 of the Statute — about the monasteries.

Therefore, the General Assembly of the Commercial Colleges decided that the local branches of
the Bulgarian Orthodox Church — Bulgarian Patriarchate is not subject to re-registration under § 2,
Para. 4 of TFP of LR. The legal capacity of the Bulgarian Orthodox Church — Bulgarian Patriarchate and
its local branches, having the status of legal persons, derives from the law: Art. 10, Para. 2 of LR. The repre-
sentative power of those who represent them is evidenced by acts of election or appointment issued by bod-
ies that elected or appointed them [24].

V. THE MUSLIM COMMUNITY

The data of the last census shows that the Muslim community in Bulgaria consists of different «sub-
groups». The traditionally living in Bulgaria ethnic Turks are in majority Muslims Sunits (546,004 persons
or 94,6 %), Shiite Muslims (27,407 persons or 4,75). Other people are self-identified only as «Muslimsy
(3,728 persons or 0,65 %). The ethnic Turks, Bulgarian Mohammedans (Pomaks), Roma Muslims are citi-
zens of the Republic of Bulgaria, while most representatives of the Arab countries have a status of permanent
or temporary residents or refugees [26]. The comparison of the data of the censuses in 2001 and 2011 shows
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a trend of decreasing of the Turkish population in Bulgaria. The number of Turks according to the census in
2001 is 746,664, while in the 2011 census this number is 585,024, which means 161,640 persons less.

Turks as to 01.02.2011

Ethnic Total Bulgarian Turkish Roma | Russian Tar- Arabian | Roma- Other
groups tarian nian
Turks 585,024 18,975 564,858 549 15 8 4 4 52

The sociological survey of Emilia Chengelova, Roska Petkova and Vesselin Minchev, conducted in
2010 distinguishes three distinctive stages of the image of the Muslim community in Bulgaria since 1944.

«The first stage spans the period until the beginning of 1980s, when in the conditions of a state-
organized social and economic regime the Muslims were treated as one of the minorities in the country, with
equal rights and opportunities for free will, equal access to medical services, social insurance, education and
labour. The main focus, however, was placed on the ethnic Turks. Purposeful care was taken for their inte-
gration in the Bulgarian society, and special attention was paid to the so-called regions with mixed popula-
tion. This stage was characterized with the implementation of a state policy for encouraging the ethnic Turks
to acquire higher education and directing them towards professional realization in the construction-
engineering and some humanitarian areas.

This stage was considerably calm and the ethnic Turks were considered one of the minorities, which
were the part of the Bulgarian state without any problems. The predominating public attitudes among the
Bulgarians towards the ethnic Turks are that they are peaceful, hard-working, diligent people, cooperative
and neighbourly. Difference is made concerning the Bulgarian Mohammedans, who are referred to as a more
closed community (compared with the ethnic Turks), following more strictly the norms of the Muslim relig-
ion and leading a considerably more capsulated social life» [25; 18].

The second period in the positioning of the Muslim community in the Bulgarian context encompasses
the end of 1970s and the beginning of 1980s with the carrying out of the so-called «regeneration processy.
The tragic events during the coercive change of the names of the Turks and their replacement with Bulgarian
names in 1984 — 1985 gave birth to illegal formations, which gradually crystallized in the form of a move-
ment of the Turks and Muslims for restoration of their rights. «The respondents talk carefully about this pe-
riod, not hiding their deep disappointment from the violence exercised upon them. They talk about the inevi-
table changes in the way of thinking of the ethnic Turks, who, in response to their rights being taken away,
choose the moving to Turkey» [25; 18].

It is less known that the so called «Revival Processy» has its preceding stages in respect to the Bulgarian
population with Muslim faith.

The current state of the Bulgarian Muslim community (the so called Pomaks) is the subject of a new
field study carried out in 2014 under the guidance of Hristo Matanov [26]. He rightly noted that «the prob-
lems of the Bulgarian Mohammedan community in our country during the last century and a half have been
the subject of interest that sometimes subsides, then grows depending on the situation in the Bulgarian socie-
ty. It is usually treated without regard to its historical roots.» [27; 5].

In order to integrate this population, the first steps were undertaken through changing the traditional
clothing. «Then, in the period 1964 — 1974 there was an action on the change of the Arab-Turkish names to
Bulgarian ones. It did not run smoothly, as it was recognized by many of the participants.» [28; 7]. In most
of the interviews taken by Ilian Iliev, the answer to the question of «<How should I call the citizens of the Re-
public of Bulgaria, who profess Islam?» is Bulgarians who profess Islam, pure Bulgarians, Mohammedan
Bulgarians or Bulgarians professing the Muslim religion.»[28; 107, 112, 116, 122, 127].

The years of the so called regeneration process were a serious ordeal for the Bulgarian society: the ex-
isting peaceful inter-ethnic attitudes were destroyed, many challenges to the social peace appeared, and in the
regions with mixed population conflicts occurred. In this situation emerged the Movement for Rights and
Freedoms (MRF), which set its primary goal to fight for restoring and protecting the rights of the ethnic
Turks and Muslims in Bulgaria.

The third stage of the development of the ethnic Turks started after 10" November 1989. The radical
changes in the political and socio-economic conditions in the country cleared the way for political pluralism.
This new opportunity was perfectly captured by the MRF leaders who participated actively in the pluralistic
political life. In its rhetoric MRF actively defended the protection of the rights of the Turks and Muslims in
Bulgaria. With time MRF identified itself as a spokesman for the interests and guarantor of the rights of all
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Muslims living in Bulgaria. The authors of the sociological study pointed out: «Our intention has been to
avoid the political discourse, but during the interviews it became clear that it was impossible. For the other
communities predominant are organizations and unions of cultural, religious and social character, but for the
ethnic Turks there is a serious political mobilization. They think that maintaining their identity is possible
almost only through an active political activity, which would guarantee real mechanisms for protecting the
universal rights. That is why the respondents point MRF as the only organization, which expresses their in-
terests. So, de facto, despite their numerousness, the ethnic Turks have no other legitimate for them organiza-
tions. The study also shows that the main focus of their activity is protecting their civil and human rights,
which concerns implementing certain policies and active involvement in the political life of the country.

The interviews show that this thesis is most closely followed by the representatives of the ethnic Turks.
They point MRF as the main institutional form of organizing the activities of the Muslim community in Bul-
garia» [28; 19].

VI. LEGAL REGULATION OF THE MUSLIM COMMUNITY/HEAD MUFTI’S OFFICE/The
religious institutions of the Muslim community

Another important organization, which supports the Muslim community’s identity, is the Head Mulfti’s
Office [29; 85]. According to the respondents, the most correct definition of the Head Mufti’s Office is a re-
ligious institute of the Muslims in Bulgaria, which organizes their religious life. The Mufti’s Office organ-
izes the religious education. These are mainly Qur’an courses, as well as education helping people of all gen-
erations to understand the Muslim religion. Special attention is drawn to the involvement of young people in
the Qur’an courses and their introduction to the main ethic and moral norms concerning the practice of relig-
ion [30; 95, 96].

The current Statute of the Muslim faiths was adopted by the Extraordinary National Muslim Conference
on 12.02.2011.

According to Art. 1: «The Muslim religion is an autonomous community of citizens, followers of the Is-
lamic religion based on uniformity of religious affiliation and religious rituals.» [31].

Article 3 governs the composition of the Muslim religion: «The Muslim religion includes the Muslim
religious community as a voluntary union of all citizens that are followers of Islam and its religious institu-
tions for spiritual management.»

Art. 4 of the Statute is especially important: «The Muslim religion and its institutions can not be used
for preaching racial, religious or ethnic hatred and other anti-human activities.»

In the post communist transition period the situation in the leadership of the Muslim religion in Bulgar-
ia was complicated. There are disputes within the Bulgarian Muslim community, especially on the officially
registered Chief Mutfti.

One of the groups in this religious denomination: Fikri Sali Hassan lodged a complaint before the
ECHR in 1996 [32]. The dispute broke out as a result of the 2003 election of two different chief muftis by
bodies which both claimed to represent the Muslim community. One of the 2003 conferences elected Fikri
Sali as a new Chief Mufti to replace Selim Mehmed. Sali formerly held the position from 1992 — 1994. The
other conference was convened by another former Chief Mufti, Nedim Gendzhev, and selected Ali Hadji
Saduk to replace Mehmed. Both conferences submitted documentation to the Sofia Municipal Court listing
their respective candidates as a new Chief Mufti. A registration controversy ensued, leaving no legally rec-
ognized successor to Mehmed.

On March 8, 2004, two Sofia Municipal Court rulings annulled the 1997 and 2000 conferences of the
Muslim denomination, thereby invalidating the leadership elected by each of the conferences. On 19 July
2004, the Sofia Municipal Court appointed Fikri Sali, Ridvan Kadiov and Osman Osmailov as interim repre-
sentatives of the Muslim community pending the settlement of some civil court cases related to the leader-
ship dispute. On 5 November 2005, the Sofia Appellate Court overruled the appointment of the triumvirate,
stating that the Muslim community leadership could be appointed only on its own initiative and not by the
Sofia Municipal Court. In January 2005, the Supreme Court of Cassation upheld the ruling. The Supreme
Court ruling combined with the March ruling of the Sofia Municipal Court effectively restored the pre-1997
Supreme Islamic Council, headed by Nedim Gendzhev, as the legal representative of the Muslims in the
country. However, following the Supreme Court’s January 2005 ruling, the Supreme Cassation Prosecution
confiscated the case files, which prevented their being transferred to the Sofia City Court and thereby de-
layed Gendzhev’s registration of the new leadership. In May 2005 the prosecution turned the case file over to
the Sofia Municipal Court for 24 hours, allowing the Sofia Municipal Court to pass the five rulings affecting
the leadership dispute. Gendzhev immediately appealed the registration of Mustafa Alish Hadji, and the ap-
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peal was pending for the Prosecution’s release of the case files. By decision of the Supreme Administrative
Court form 8 of February 2008 the clection of Mustafa Alish Hadji at the conference held in 2005 was de-
clared null and avoid. The Sofia City Court has convoked ex officio a new Muslim conference after receiving
a list with 1000 names. This represents an infringement of the Muslim’s rules according to Ashim Hadji
Hassan from the Supreme Muslim Council [33].

The Chief Mufti dispute was finally resolved by the decision of Sofia Appellate Court
Ne 632/20.04.2011.

On 12.02.2011 there was an Extraordinary National Muslim Conference (ENMC) convened on the ini-
tiative and decision of the Muslims. It is expressed in a petition including the signatures of 215,000 adult
Muslims, as well as the signatures of over 4000 members of Muslim trustees and imams, representing Mus-
lim municipalities in Bulgaria (about 870 Muslim trustees).

For holding the conference there was a decision of the Supreme Muslim Council, elected by ENMC,
held on 31.10.2009, the procedure for the registration of which has been pending since 08.12.2010.

The Members of the Supreme Islamic Council (SIC), elected at the National Muslim Conference in
1996, were informed of ENMC on 12.02.2011 and 4 people of them — Bekir Halil, Hadzhimurad Faik,
Mustafa Nuri and Yusuf Ali attended the ENMC. Moreover, there are obtained written statements in support
of the decision to hold ENMC. Due to the expired term of the Supreme Islamic Council (SIC) since 1996,
they declared the inability of the body to meet regularly and to pass valid resolutions as well as the support
for convening and active participation in organizing ENMC on 12.02.2011.

Convening the conference is announced in mosques, trustees, through the media, including publications
in two national daily newspapers: «Dnevnik» and «Telegraph» newspapers.

At the meeting of the Extraordinary National Muslim Conference there were more than two thirds of
the listed members, according to Art. 64, Para. 4 of the Statute of the religious denomination since
07/08/1996. The Muslim trustees in the country with the right to appoint delegates are 1217. The quorum
required by the Statute is 812 people. The people that attended the meeting were 939, and their participation
was attested by the signatures of each delegate. According to the agenda of the conference a new Statute was
adopted, and under it a Chief Mufti Mustafa Alish Hadji was elected as well as a composition of the Su-
preme Islamic Council — Central Authority.

The Muslim religion is registered at Sofia Municipal Court officially, according to § 2, Para. 3 of the
TFP of LR.

A new Statute of the Muslim religion was adopted on 12.02.2011.

The careful analysis of the judicial saga shows that the Sofia Appellate Court had twice applied the
principle of secularization as a justified non-intervention in the affairs of the Muslim religion: in 2005 and in
2011. A special attention should be paid to the reasoning under the Judgment of 2011. The Court highlights
the following:

«And as the right of religion, as a value of the highest order, includes the possibility of free exercise of
religion, the regime for the registration of legal entities — beliefs — should be subject to the rule of non-
interference in the internal affairs of the religious denominations community.»

«In the end, based on the assessment of the evidence and facts of the case as a whole, it is clear that the
community is one that can adopt, amend and repeal rules or decisions regarding its structure and activity, as
well as selecting certain governing bodies. The designated authority — collective or individual can not have
more power than the community that it has chosen and empowered by its inherently belonging power. There
is no legal prohibition on members of the denomination to adopt structural rules or change them. In this re-
gard, it should be assumed that after the requested changes have occurred, subsequent to valid decisions of
the community and not against the law and the statute of the denomination, they are subject to registration.»

«It should therefore be given a decision through which the will of delegates elected by the Muslim
community in compliance with the requirements of the Statute of the denomination could be respected,
through which there could be an unbroken right to a denomination to establish and maintain its religious
community and institutions with a structure and method of representation that are appropriate to the free
conviction of their members stipulated in Art. 13 of the Constitution of the Republic of Bulgaria, respective-
ly, in Art. 6 of the Law on Religions expressed on 12.02.2011 at the Extraordinary National Muslim Confer-
ence. It is unacceptable to limit the rights of religion in violation of the provisions and of Art. 37 of the Con-
stitution and Art. 8, Para. 1 of LR and the Convention for the Protection of Human Rights and Fundamental
Freedoms (CPHRFF) of the Council of Europe. According to Art. 2, Para. 1 of LR, the right of religion is
fundamental, absolute, subjective, personal and inviolable. The restriction of the right to religion is possible
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only when there are certain conditions, respectively in Art. 37, Para. 2 of CRB and Art. 7 of LR, which are
absent in the case. The conclusion of the Court of First Instance that the State, by an entry in the register,
determines the means of representation and management of different faiths, cannot be shared. Assuming with
its decision which authority is legitimate to convene a conference and which is entitled to represent the
community, the court goes beyond the procedural powers, in particular contentious proceedings, and violates
the principle enshrined in the Constitution for freedom of religion, which is also contrary to the Convention
for the Protection of Human Rights and Fundamental Freedoms and the established practice of the European
Court of Human Rights.»

Despite the high degree of integration, the Muslim community (mostly the ethnic Turks) faces problems
and challenges. According to the people interviewed [34], the main source of these problems is the ethnic
and religious confrontation, the attempts for political isolation of the representatives of the ethnic Turks and
their non-admission in the managing structures of certain ministries.

The sociological survey proves that the problems of the ethnic Turks are clearly economical. The re-
spondents refer to the poverty and the low incomes as one of the most serious motives for creating negative
attitudes among the ethnic Turks and the Bulgarian Mohammedans. Since they cannot find steady income
sources, many of them turn to Turkey. And although they feel Bulgaria as their motherland, they prefer to
work in Turkey so they can be better provided materially.

According to the respondents, in the last few years there is an increase of the xenophobic acts, and the
acts of anti-Islamism become more daring. The original talks are provided by «Ataka» [35], which is the
main propagator of anti-Islamic patterns of thinking. The clash between the activists of «Ataka» and the
Muslims in front of the Sofia mosque on the 20" May 2011 raises serious concerns about the state of the re-
ality of exercising religious rights in Bulgaria.

There are many attacks against mosques, arsons included, and not one case has been solved.»[36] Ac-
cording to the report of the chief mufti Mustafa Hadzhi in the period 1991-2009 59 cases of profanation of
religious places of the Muslim confession were recorded.

VII. LAST ATTEMPTIONS FOR AMENDMENTS TO THE LAW ON RELIGION

In recent years there have been several attempts to amend the Law on Religions. The first was related to
the problem of the legitimacy of the Chief Mufti. In a «Report on a Bill on amending and supplementing the
Law on Religions, Ne 054-01-71, filed on September 3, 2010 by MP Tuncher Mehmedov Kardzhaliev and
MP Chetin Kazak [36], there was a proposal on the creation of Para. 6 in Art. 19 The project was in close
connection with the above-described specific case in Islam. As indicated in the «Report», «The opinion of
the importers is that there is a serious gap in the Law on Religions and the statutes of the major religious
communities in the Republic of Bulgaria, which in rare cases leads to the practical impossibility to «freely
and unhinderedly exercise religion» as regulated in Art. 4, Para. 3 of the Law on Religions.

The main point of the proposed changes is the ability for Sofia City Court, at the request of more than a
half of the registered local branches of the religion, upon the occurrence of exceptional circumstances, to
convene the supreme body of the religious community.

The grounds of the importers make it clear that the specific reason for the bill are the problems in a par-
ticular religion — Muslim — and the alleged failure to convene the supreme body of religion. The proposed
change, however, would affect all registered religious institutions. The importers themselves admit that their
institutional structure can not be uniform, because it is rooted in the religious tradition, canons and dogmas
laid down in their statutes.

After a discussion, the Commission on Human Rights, Religion, Complaints and Petitions of citizens
with 2 votes «for», 3 votes «abstain» and 8 votes «against» proposed to the National Assembly not to accept
the bill on amending and supplementing the Law on Religions submitted by Tuncher Kardzhaliev and Chetin
Kazak during the first reading. It was rejected during the plenary vote of the National Assembly, too. 32 out
of 138 MPs voted «fory, 30 «against» and 76 «abstainy.

The following bills amending and supplementing the Law on Religions concern the right of ownership
and restitution proceedings. They provoked strong reactions in both the Holy Synod and the Chief Mutfti's
Office as well as among academics. As it is pointed out by Assoc. Prof. Dilian Nikoltchev, Professor of Can-
on Law at the Theological Faculty of Sofia University «St. Kliment Ohridski»: «Above all it must be said
that the Bulgarian Orthodox Church was indeed particularly affected in its right of property, after a period of
40 years it was in a constant mode of a property dictate and no small part of its property was confiscated and
expropriated. This is the situation on the one hand. On the other hand, the Orthodox Church was at the gate
of the changes, unprepared and almost impossible to organize all those inherently property legal processes.
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To a large extent this role was played by its senior picture — bishops, «born» from the womb of State Secu-
rity and as this repressive communist authority, reborn in the most multifaceted economic and political lob-
bies and interests, shortly said, and quite current — oligarchic appendage, hiding behind the form of faith
and cassock. This is confirmed by the numerous scandals of recent years, in large part associated with not
quite transparent sales on transactions and swaps of church property» [37].

On July 16, 2013 members of the BSP, DPS (Movement for Rights and Freedoms) and «Ataka» led by
the former parliament speaker Mihail Mikov tabled amendments to the Law on Religions, which provoked
sharp controversy between the church and other institutions on ownership of religious temples. The idea of
the importers was that the denominations should be owners of the temples, where they perform a liturgical
activity. The draft of Mikov envisaged that the religions obtain ownership on such property and continue to
manage and use them for the purposes of their religious activity, as their status of cultural or national monu-
ments remains.

The Holy Synod expressed publicly its position to support the bill on amending the law that was intro-
duced by the Chairman of the National Assembly Mihail Mikov and a group of MPs.

According to representatives of cultural institutions and museums, however, the texts were vague and
unclear and one can see the desire of religions to gain ownership rights not only on existing temples and
monasteries, but also on those built in time for this purpose, most of which are monuments of cultural heritage.

Then archaeologists and cultural heritage experts reacted very sharply, the law was not adopted by the
Commission on Culture and it did postpone the discussion of the law during the first reading in the plenary
hall of the National Assembly [38].

Then there was a submission of a new bill amending and supplementing the Law on Religions prepared
by deputies of the Left Dimitar Dabov, Plamen Slavov and Tatiana Burudzhieva [39]. According to the draft
bill of three deputies, the temples and religious properties that are cultural monuments will be state property
and will not be reimbursed to the denominations.

The project was submitted to the parliament after protests in Karlovo against the return of the monu-
ment «The Bullet Mosque» to the Islam religion and the decision of Sofia City Administrative Court in the
summer of 2013, which recognized the right of ownership of the Chief Mufti's Office on 1500 waqf proper-
ties. Meanwhile the status of the Memorial Church «St. Al. Nevski», built on state land with Russian gifts
still remains unclear, along with other Orthodox churches, which are cultural monuments.

The Holy Synod took a formal position (statement of December 16, 2013), including a written state-
ment to Chetin Kazak, Chairman of the Legal Affairs Committee of the 42" National Assembly [41]. The
main arguments of the Holy Synod are the following. First, there is a distortion of the general legal principle
that the new law can not re-arrange pending legal relations (proposal outlining the proposed sites, which are
excluded from the restitution action of § 5, Para. 1 of the Transitional and Final Provisions of the Law on
Religions); it is an absolute subjective material right, such as the right to property. The next reason is that the
bill is unconstitutional because it conflicts with Art. 17, Para. 1 of the Constitution, taking away the ability of
religion to reclaim ownership of their their nationalized properties under the rules of § 5. «Since the object of
the Bill is namely places of worship, the constitutional norm of Art. 13 is also violated» [40].

In the common position of the Chief Mufti, the statement of the Holy Synod was fully supported [41].
«Such a legislative initiative is not consistent with the interests of the whole Bulgarian people, it is biased in
their intentions and anti-democraticy, the position added [41].

The protests in Plovdiv, the escalation of tensions related to «The Bullet Mosque», the subsequent
events in the Bulgarian political life prevented texts come onto the agenda on the 42™ National Assembly.
«The Mulfti office withdrew its proposals for amending the Law on Religions,» said the lawyer of the Chief
Mufti Krasimir Ruev to «Nova TV» [42].

However, in 2013 there were several amendments to the Law on Religions, which affected the imple-
mentation of medical, social and educational activities of religions [43]. The general provision of Art. 30 en-
ables registered religions to disclose medical, social and educational institutions. The amended Art. 31 em-
powers the Ministry of Health, Ministry of Labour and Social Policy and the Ministry of Education to ensure
compliance with state requirements for carrying out the relevant medical, social and educational institutions
of religion.

Another amendment affects the opening of theological schools of registered religions. According to Art.
33 «Registered faiths with the permission of the Minister of Education may establish religious schools for
their ritual needs in accordance with the Public Education Act».
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Education received in religious schools is considered a secular one in accordance with the Public Edu-
cation Act.

Registered religious groups can detect secondary schools under the terms and conditions set out in the
Public Education Act for private schools.

The admission to these schools is done through a written request by parents or guardians, except in cas-
es when the student is at least 18 years old.

The educational establishments of the registered religious denominations can not hinder the provision of
required levels of public education under the Constitution and the law.

The registered religious denominations may open universities under the terms and provisions of the
Law on Higher Education.

Higher spiritual schools are established under a proposal to the management of registered religions with
the permission of the Council of Ministers.

Some conclusions:

The detailed comparison of the structures of religious rights and freedoms in the Republic of Bulgaria
and the relations between the Bulgarian state and religions gives grounds to assert that they comply with the
obligations of the country undertaken according to the International Law and our EU membership. The Con-
stitution of Bulgaria provides primacy of those obligations under the International Law (Art. 5, Para. 4 of C).
The legislation on religious rights and freedoms consistently regulated the secularization principle as a fun-
damental one. The last presented case law of the Court of Appeal in Sofia and the Supreme Court of Cassa-
tion also demonstrates adherence to the separation of state from religion and the strict observance of reli-
gious rights and freedoms as fundamental, absolute, subjective, personal and inviolable.

The principle of equality and non-discrimination on the basis of professing religion or atheistic views is
consistently developed and applied. References to «atheistic views» could be described as «obsolete» since
the time of the totalitarian regime. But one can not ignore the objective fact of the large number of persons
who have not declared their affiliation to any religion/religious denominations, according to the last census
in 2011 [44]. Those having atheistic views are a relatively large part of the Bulgarian society and this fact
can be explained by the forcible inculcation of atheism 25 years after the democratic changes in the country.

The Bulgarian legislation could be assessed as extremely democratic, especially in the section on the
registration of religious denominations. The registration of the religious communities is not compulsory. The
right of religion and faith can be practised through associations without registration. The widely criticized by
some authors «privileged» position of the Bulgarian Orthodox Church is no exception to the legislation in
other countries in Europe. The Bulgarian Orthodox Church is explicitly excluded from the procedure for reg-
istration and its legal capacity is the subject of direct settlement of the Law on Religions. This conclusion is
confirmed by the Interpretative decision of the Supreme Court of Cassation that is analyzed in detail in the
article. This «privileged» status does not always create legal stability, as evidenced by the problems sur-
rounding the restitutions of church properties.

The latest amendments to the Law on Religions broaden the scope of various activities of religious de-
nominations, but does not solve the complex problems associated with restitution claims.

Regarding the existing legal framework, one should take the reality into account. The Bulgarian state
has the «tools» for influencing religions by the state subsidy [45], the regulation of other activities of regis-
tered religious denominations: medical, social, educational, etc. This, in my opinion, does not violate the
principle of secularization, and it is an expression of the relationship between the State and the religious de-
nominations.

It should be noted that the long schism in the Bulgarian Orthodox Church was overcome. The same is
the situation with the leadership of the Muslim religion. This was chronologically in the same period: 2009
— 2011. In Bulgaria there is no specific sociological research on how the split in the two largest denomina-
tions led to negative consequences for the believers. But in any case, the unclear leadership and litigation
hardly contributed to the full exercise of religious rights of the Orthodox believers and Muslims.

The current Law on Religions cannot be unambiguously assessed. The reason is the lack of assessment
of the impact of legislation as ex ante, before its adoption, and ex post, regarding its operation for 12 years
now. A proof of this is the case, filed by the so called Alternative Synod of Inokentiy at the European Court
of Human Rights.

The case of Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) and Others v. Bul-
garia [46] ended with judgment for just satisfaction on 16 September 2010.
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In a judgment delivered on 22 January 2009 («the principal judgment»), which became final on 5 June
2009, the Court held that there had been a violation of all the applicants’ rights under Article 9 in that «the
pertinent provisions of the 2002 Religious Denominations Act, which did not meet the Convention standard
of quality of the law, and their implementation through sweeping measures forcing the community to unite
under the leadership favoured by the Government went beyond any legitimate aim and interfered with the
organisational autonomy of the Church and the applicants’ rights under Article 9 of the Convention in a
manner which cannot be accepted as lawful and necessary in a democratic society, despite the wide margin
of appreciation left to the national authorities» [47].

A modern legal regulation of the religious rights and freedoms is at hand. The development of the re-
cent events in our society, though, brings up the issue of the reality of exercising these religious rights and of
the balance between the different groups of rights and freedoms.

Annex

Annex Ne 1 to Art. 6, Para. 4 of THE STATE BUDGET OF THE REPUBLIC OF BULGARIA ACT
for 2014. Promulgated, State Gazette, No. 109 as of 20 December 2013, effective since 01.01.2014

Distribution of subsidies to religious denominations, registered under the Law on Religions, 2014

Amount
Ne Name (thousands
of BGN)
1 To support the Bulgarian Orthodox communities abroad and the priests work-
ing abroad 730,0
5 For the reconstruction and building of churches and monasteries of the Bulgari-
an Orthodox Church in the country 2000,0
3 For the reconstruction and building of places of worship of the Muslim com-
munity in the Republic of Bulgaria 230,0
4 For the reconstruction and building of churches and monasteries of the Catholic
Church in the Republic of Bulgaria 35,0
5 For the reconstruction of synagogues and support of the Jewish Religious
Community in the Republic of Bulgaria 30,0
6 For the reconstruction and building of temples of the Armenian Apostolic Or-
thodox Church in the Republic of Bulgaria 35,0
7 For the reconstruction and building of prayer temples for other registered de-
nominations in the Republic of Bulgaria 50,0
3 For the reconstruction of religious buildings of the Bulgarian Orthodox
Churches that are of national importance 350,0
For issuing religious literature and representative scientific publications 40,0
10 Reserve 500,0
10.1 including the creation of a register, cartotheque and cartography of all temples,
) prayer houses and monasteries on the territory of the Republic of Bulgaria 50,0
Total: 4 000,0
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N .nuesa

Bouarapusizarel MeMJIeKeTTIK-TiHA KATbIHACTAPABIH Ka3ipri Mapredeci.
MycblIMaH KOFaMIaCThIFbIHA Ha3ap ayaapy

Makaia MyChUIMaH KOFaMJIACTBIFBIHA €PEKIIe Ha3ap ayaapa OTHIPBII, 3aHHAMAara Taljay KYPri3zy apKbUIbI
MEMJIEKET MEH AiHH YHBIMAAp/bIH apakaThbIHACBIHBIH aFbIMJAAFbl JKAaFgallblHa apHajFaH. 3epTTey YyaKbIT
apanbiFpIMeH mmiekrenin, 1989 jxpuimaH kelinri keseH: bosrapusgarbl TOTaIMTAapIbIK TOPTINTEH OTYACH
keidinri ke3eHai Kamtuabl. CoHFbl 2011 KBUIFBI XallbIK CAHAFBIHBIH MOIIIMETTEpl HETI3IH/AE, «IIHU CEHIMIe)»
KaTBICTBI TYPFBIHAPABIH KYpaMbl MYChUIMaH KOFaMIACTHIFBIHA €PEKIle Ha3zap ayaapy apKbUIbl Tajgayra
anpiHABL. TeHIIK, KEeMCITHEYIIUTIK >KOHE a3IIBUIBIK YIITTAp MOCENECiH OOJTapiiblK KYKBIKTHIK PETTCYIIH
MaHBI3/1bl epeKiIesiri — XalblKapalibIK KapHs KYKbIKKa COfKec MiHaeTTeMenep il 6achIM/IbIFbIH CaKTay.

N .Nnuesa

CoBpeMeHHBII CTATYC IrOCYAaPCTBEHHO-PEJIUTHO3HBIX OTHOIIeHU B boarapuu.
doxycupoBaHNe HA MYCYJIbMAHCKOM CO00IIeCTBE

Crarpsl TOCBSIIICHA TEKYIIEMY COCTOSIHUIO OTHOLIGHMH MEXIY TOCYAapCTBOM M PEIUTHO3HBIMU
OpraHu3alysAMH Ha OCHOBE aHAINM3a 3aKOHOJATENbCTBA, C YACIEHHEM 0CO00r0 BHUMAHHUS MYyCYJIbMAaHCKOMY
coobmecTBy. VccnenoBanue orpaHMYeHO BPEMEHHBIMHM paMKaMM U OXBaThIBaeT mepuox nocie 1989 r.: me-
pexoa oT TotanuTapHoro pexxuma B boirapuu. Ha ocHoBe nocneanux ganneix nepenucu 2011 r. cocraB Ha-
CeNICHUS TI0 «PEJUTHO3HON MpUHAUIKHOCTH» OydeT NpoaHATU3HUpOBaH € OCOOBIM BHHMAaHUEM
K MyCyJIBMaHCKOMY coo0miecTBy. OTMeueHa BaxkHAsI OCOOCHHOCTh 0OJTapCKOr0 MPABOBOTO PETYIIMPOBAHUSL
BOINPOCA PABEHCTBA, HEAUCKPHUMUHALIMN U OTHOUICHUH MEHBUIMHCTB — BBINOJIHEHHE 0053aTEIbCTB B COOT-
BETCTBUH ¢ MeXIyHapOIHBIM Ty OINYHBIM IIPaBOM.
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I'ocynapcTBeHHasi BJacTh U MECTHOE CAMOYIIPaBJICeHHUE:
HCTOPHS U COBPEMEHHOCTH

B craTbe nccnenyrorcs 3apokaeHne u GopMHpoBaHHE caMOYIpaBIeHUECKHX OCHOB B Poccun. AHammsupy-
eTcs onbIT 3eMcTB Poccuiickoil umnepuu, a Takke IPOBOAUTCA CpaBHEHUE B3aUMOOTHOLICHUH rocyiapcTBa
C 3¢MCTBaMU M OpraHaAMU MECTHOI'O CaMOYIIPaBJICHUs HA COBPEMEHHOM JTale pa3BUTHA. TpaguLud U OIBIT
CTAHOBJICHUS MECTHOT'O caMOyIIpaBleHUs B Poccuuy, oTMeuaeT aBTop, He y4TEHBI B IIOJIHOW Mepe, YTO IPUBO-
JHT K Mpo6sieMaM, CTOSIIIUM Ha ITyTH Pa3BUTHSI MECTHOTO CAaMOYIPABIIEHHUs B HACTOAIIEE BPEMs.

Knioueswie cnoéa: MeCTHOE CaMOYTIPaBIIEHUE, OPraHbl TOCYIapPCTBEHHON BIACTH, ITPABOBOE PETYINPOBAHUE.

2014 rox HachIeH COOBITUSMH B HAYYHOU JKU3HU, IPUYPOUYCHHBIMH K 150-1eTuto moanucanusi Anex-
caampoM II «IlomoskeHHS 0 TYOEPHCKUX M YE3MHBIX 3€MCKHUX YUIpeKIaeHUAXx» oT 1 saBaps 1864 r. [1; 39] —
YHHUKaJIbHOMY UCTOPUYECKOMY COOBITHIO. CUMTAeTCsl, YTO MIMEHHO OHO Jajl0 Hayallo BOCCO3JAaHHUI0 OPTraHOB
MECTHOTO CaMOYTIPaBICHHUS — 3€MCTB, MOSIBIIEHHE KOTOPHIX MOBJIEKIO TIyOOKHE cOlMaIbHbIe TpaHchopma-
IIUH, CTaBIKEe HaYasioM (JOpMHUpOBaHUS TpakaaHCKoro odmiectBa B Poccuu. 3emMcTBa cTamy HaIMOHALHBIM
POCCUMCKUM OIBITOM OpraHU3alM{ MECTHOI'O CaMOYIIPABJIEHUS HA NPUHIUIAX BCECOCIOBHOCTU U caMO(u-
HaHcupoBaHusa. OneIT GOPMUPOBAHUSI MECTHOTO camoymnpasieHusi B Poccuiickoil ummepun siBuicst 6a3oi
JUISL Pa3BUTHS COBPEMEHHOI'O MECTHOI'O CaMOYIIPABJIEHUs], €0 B3aUMOJEICTBYSI C TOCYJapCTBEHHOMN BJIACThIO.
be3ycnoBHO, HAaNPSIMYIO 3aMMCTBOBATh JAHHBII OIBIT MOXKHO TOJIBKO OrPaHUYEHHO. I TaBHBIM 3/1€Ch BUAUTCS
OCMBICJICHUE 3aKOHOMEPHOCTEH M TEHACHIMH Pa3BUTUSI MECTHOTO CaMOYIPAaBJICHUS, Y4ET pPe3yJbTaToB
B3aMMOJICHCTBUS C OpTaHaMU T'OCYIapPCTBEHHOI BJIAcTH B MPOBOJUMBIX COBPEMEHHBIX peopMax.

W3yuenue uctopun 3eMCKOT0 caMOyIpaBieHus: B Poccun cBUAETENBECTBYET O TOM, YTO BOIPOCHI Opra-
HU3AIMA MECTHOTO CaMOYTpPaBlIeHHs, B3aUMOJEHCTBUSI €T0 ¢ TOCYJapCTBOM HE MOTEPSUIN CBOCH aKTyaJlbHO-
cTH U ceiyac. [IpoBoas mapaiens ¢ CeroAHAIIHUME pealisiMU, CIIELyeT OTMETUTh, YTO CO3aHuE MECTHOTO
caMmoympasieHus B Poccum 1UI0 M MIET 110 OAHOMY CLIEHApUIO, a UMMEHHO YCTaHOBJIEHHEM «cBepxy». Co-
rimacHo Koncturyrun Poccniickoit @enepanun ot 12 mexabpst 1993 r. [2] opransl MeCTHOTO caMOyTIpaBIe-
HUS HE BXOJT B CHCTEMY OpPraHOB FOCYAapCTBEHHOMN BIIACTH, YTO MOKET TOJIKOBATHCS KaK HEKOTOpas aBTO-
HOMHOCTh MECTHBIX BJIacTel, HOpMHUpOBAHUE NX «CHU3Y-BBEPX», OJJHAKO 3TO HE COBCEM Tak. B cT.cT. 5-6
Oenepansaoro 3akoHa ot 06.10.2003 r. Ne 131-®3 «O6 o0mMX NPUHIMIIAX OPTAHU3AIUH MECTHOTO CaMO-
ynpasieHusa B POy ykazaHbl IOTHOMOYHS OpraHOB roCcyAapcTBEHHOM BinacTH Poccuiickoit denepannu u ee
CyOBEKTOB, CBHICTEILCTBYIOIINE O HOPMATHBHOM PETYJIMPOBAaHHU, KOHTPOJE 32 NESATEIbHOCTHIO OPraHoB
MECTHOTO ypoBHS [3].

3emckas pedopma OblIa BBeJIeHA H30MPATEIBLHO, @ HE TIOBCEMECTHO, YTO CBHUIETEIBCTBYET O TOM, YTO
3aKOHOZATEJNb Jiesial CTaBKy Ha Oosee ypOaHH3UPOBAaHHYIO YacTh CTPaHbI, W30erasi OrpOMHBIX IIPOCTPAHCTB
Cubupu u [lanpHero Boctoka. C 0JHOIM CTOPOHBI, 3TO MOKET I10Ka3aThCsl HECIIPABEUIUBBIM, IOCKOJIBKY OT-
CYTCTBYET pPaBHOIIpaBHE HACEJIEHUs, a C APYroi TOUKH 3pEeHHsS — ONPAaBAAHHO, TaK KaK yIpaBieHHe Oosee
MEJIKUMHU aIMUHUCTPAaTHBHO-TEPPUTOPHATILHBIME €IUHALAMH sBIsieTcs: Oosee ¢ dextuBHbIM. Ha manHbIi
MOMEHT HalmoaeM oOpaTHBIN Mpolece, CBA3aHHBIN C YKPYITHEHUEM CEITbCKUX MOCETICHUH, KOTOPBIH UCXO-
JWT U3 YUCTO (PUHAHCOBBIX COOOPaKEHUII.

locynapcTBeHHast BIacTh OKa3bIBaeT BO3JACHCTBUE Ha OPraHbl MECTHOTO CAMOYIPaBIICHHSI, OJHAKO €ro
npeensl JOKHBI ObITh YETKO ONpEeesieHbl B 3aKOHOAATeNbCTBE. B3anmoeiicTBie 3eMCTB U OPraHOB MECT-
HOT'O CaMOYyIIpaBJI€HHUsI ¢ TOCyJAapCTBEHHbIMU opranamu B Poccuiickoit umnepun u Poccutickoit @enepanuu
OCYILECTBIISUIOCH [0 Pa3JIMYHBIM HAIIPABJICHUSIM.

1. l'ocyoapcmeennas noodepoicka mecmuoeo camoynpasnenus. PecypcHas 6aza MECTHOrO caMOyIpaB-
nenus B Poccuiickoit mmmnepun (kak u B Poccutickoit demeparini) He COOTBETCTBOBAJIa OOBEMY BO3JIOKCH-
HBIX Ha HETO 3a7a4. DTO CHIKAJIO ero 3((GEeKTUBHOCT U MPUBOIMIO K 3aBHCUMOCTH OT OPTaHOB TOCYIapCT-
BeHHOH Bnactu. Llenslii psa o0s3aTenbHBIX 3€MCKHX el (IpeaMeToB BeaeHus) B Poccuiickolt uMIiepuu He
MUMeJl HeTIOCPEICTBEHHOTO0 OTHOLICHHS K MECTHOMY CaMOYIPABJICHHUIO, XOTsl BBICTYNA TJIaBHBIM HCTOYHH-
KOM pacxolloB 3eMcKoro Oromkera. Ha pemenne o0s3aTeIbHBIX J1eJ1 TOCYIapCTBO HE BBIACISIIO 3€MCTBaM
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JIOCTATOYHBIX CPEJICTB, YTO CKA3hIBAIOCH HAa 3(P(PEKTHBHOCTH PEIICHUS BOMPOCOB MECTHOT'O 3HAYCHHS, I10-
CKOJIbKY YMEHBIIIAT0 MaTepUaTbHO-(DUHAHCOBBIC BOZMOXKHOCTH 3eMCTB. QK010 75 % COOCTBEHHBIX JOXOJIOB
3€MCTBO ITOJIY4aji0 OT MPAaBUIBHON IKCIUTyaTalliy MMYIIECTBA. 3€MCTBa ITOMOTAId PAa3BUTHIO MECTHBIX pe-
Mece, MPOMBICIIOB, BBIIaBaJIH JILTOTHBIC KPEAWTHI, 3aKyTiaiu OoJiee ACIICBOE ChIPhe U TepeaaBalid KPeCThs-
HaM, YTOOBI OHM TIPOU3BOAMIIHN MPOAYKINIO M MOTydaa OONbIIE JOXOI0B, C KOTOPBIX U IIATHJICS 3€MCKHN
Hajyor [4].

B Poccuiickoit @eaepanuu Kpyr BOIPOCOB, PEUIAEMBIX OpraHaMUd MECTHOT'O CaMOYIIPaBJICHUS, TaK:Ke
HE BCETJla CBSA3aH C MyHUIIMTIAIILHBIMH HYXJaMH. B COBpEMEHHBIX SKOHOMHUYECKHUX YCIOBUAX OFOIKETHI My-
HUIHIIATEHBIX 00pa30BaHU GOPMHUPYIOTCS CXOAHBIM 00pa30oM, T.€. IOXOJHAs YacTh 00pa3yercsi U3 HaJloro-
BBIX OTYHCIIEHUH, CPENICTB OT MPUBATHU3AIMN U PeaTN3aliil MyHHUIIUIIATHHOTO UMyIecTBa U 1.1. U Bce xe
MECTHBIC OFO/KETHI UCIIBITBIBAIOT HEXBATKY COOCTBEHHBIX CPEJCTB, SIBJISIOTCS JOTAI[MOHHBIMH BCIICACTBHC
HeahPekTHBHON peanu3anyy MyHUITUITATBHOW COOCTBEHHOCTH, HEMOIYYEHUS HAJIIOTOB Ha JOXObI (hru3nde-
CKUX JIUI] U B CWJTy MHBIX npuurH. CerogHs 0e3 MoIepKKH ToCy1apcTBa OpraHbl MECTHOTO CaMOyTIpaBiie-
HUS He cMOTYT 3()(PEKTHBHO y4acTBOBaTh B peaiu3alliy MPOBOJAUMEIX TocyaapcTBoM pedopM. ['ocymapct-
BEHHAsI MOJAJICP’KKA MECTHOTO CaMOYIPABICHUS MOKET BBIPAXKAThCS: B IPABOBOM PETYJIMPOBAHUU €TI0 Opra-
HU3AIMU | JEATENIbHOCTH; KOHTPOJIE 32 COOI0IEHEM KOHCTHTYIIMOHHBIX OCHOB; OKa3aHHU MaTepUaTLHON
1 (PMHAHCOBOH MOMOIIY €T0 OpraHaM; HHPOPMAIIMOHHOM 00ECIIEUCHUH; OKa3aHHH METOINICCKON TOJIIACPK-
KU, PACCMOTPEHUH OOpallleHUI ero OPraHOB M JOKHOCTHBIX JIMI; PUHATHH U PEATU3AIUU TISJIEBIX MPO-
TpaMM TOCYJIapCTBEHHOW TOJAECPKKH U APYTUX Mepax.

2. Haoenenue opeanos MecmHo20 CAMOYRPABIEHUS OMOENbHbIMU 20CYOAPCMEEHHbIMU NOTHOMOYUAMU.
Ucropuuecku Tak CI0XUIOCH, 4TO B Poccuu opraHsl MECTHOTO CaMOYIPABICHUS BCETJa UCTIOTHSIIN HEKO-
TOPBI 00bEM TOCYIapPCTBEHHBIX MTOJTHOMOYHH U TOCYAAPCTBEHHBIX 00s3aHHOCTEH. Tak, K BEICHHIO 36MCKUX
yupexaenuii, cormacao [lomoxenuto ot 1 stHBaps 1864 T., mMouIekann packiiaaka roCyIapCTBEHHBIX JCHEK-
HBIX COOPOB, UCIIOJTHEHUE BO3JIOKEHHBIX Ha 36MCTBO MOTPEOHOCTEH BOMHCKOTO M TPaKJAHCKOTO yIpaBJie-
HUH, y4acTue B JIeaXx TOYTOBOM MOBUHHOCTH W APYTHUE Jela, KOTOPhIC BBEPSIIUCh HA OCHOBAHUU OCOOBIX
YCTaBOB, IOJIOKEHHUM UJIM IOCTaHOBJICHUM.

Bo03MOXHOCTh Ha/ieNICHUSI OPraHOB MECTHOTO CaMOYIIPABICHUS OTACIbHBIMU TOCYJaPCTBEHHBIMU IOJI-
HoMouusaMHu 3akpemigercs B Konctutyuuu PO. B cooTBeTcTBUU C HEM B KOMIIETEHIIUIO OPTaHOB MECTHOTO
caMOyTIpaBJIeHUS TTOMHUMO BOIPOCOB MECTHOTO 3HA4YEHHS MOTYT BXOJIWTh U OTAENbHBIE TOCYAapCTBEHHBIE
TTOJTHOMOYHSI, KOTOPBIE MM TTepefaroTcs rocymapctBoM. CormacHo @enepanpHoMy 3akoHy Ne 131-D3 Hame-
JIGHUE OPraHOB MECTHOTO CaMOYIPAaBICHUS OTACIbLHBIMU T'OCYAAPCTBEHHBIMU MOJHOMOUYUSAMH MOKET IMPO-
W3BOJIUTHCA TOIBKO 3aKOHOM: (hefiepaibHBIM M perMoHaNbHBIM. Eciy moHOMOune coaepxurcs B cT.cT. 14—17
OenepanbHoro 3akoHa Ne 131-d3, To OHO ABISETCS MYHHIIMITAIHHBIM, B IPOTHBHOM CIIydae — 3TO TOCyIap-
CTBEHHOE MIOJTHOMOYHE, KOTOPOE TpeOyeT OTAENBHOTO (PMHAHCHPOBAHUSI.

Ilepenava OTAENBHBIX TOCYIApPCTBEHHBIX MOJTHOMOYUN OpraHaM MECTHOTO CAMOYIPABICHUS JTOMYCTH-
Ma B TeX CIydYasx, KOTJa MmocjenHue crnocoOHbl Oonee d((EeKTHBHO MX peann3oBarh. Yaiie Bcero Ha ypo-
BEHb MECTHOTO CaMOYIPAaBJIEHHS MEPEIAIOTCS TOCYIapCTBEHHBIE TIOJTHOMOYHS B CIEAYIOMNX 00JIacTIX: ro-
CylapCTBEHHAsl PErUCTPalUs aKTOB IPaXKIaHCKOTO COCTOSIHUS; JTUIICH3UPOBAHUE POZHUYHOMN MPOJaku allKko-
TOJIFHON MPOAYKIINY; BeJIEHHE TOCYIapCTBEHHOTO IPaOoCTPOUTENHFHOTO KaIacTpa U MOHUTOPHHTA OOBEKTOB
TPajOCTPOUTENHHON JAEATENbHOCTH; JHIIEH3UPOBAHNE OOpPa30BaTENbHON AESITEIHhHOCTH MYHHIIATATBHBIX
00pa30BaTeIbHBIX YUPEHKJACHUHN; METUKO-COLMATbHAS IKCIIEPTU3a; (OPMHUPOBAHUE U OPTAHU3AIUS JIEATEIb-
HOCTH aJIMHHUCTPATUBHBIX KOMUCCUH Ha TEPPUTOPUIX CyObeKTOB Poccutickoit Denepariiu u T.1.

3. [Ipaso 3axoHOO0amenbHOU UHUYUAMUBLL OP2AHO8 MECTNHO20 CAMOYNPABIeHUA. 3eMCKHAE YIPEKISHHS,
nosiBuBIIKecs B Poccuu B 60-¢ ronpl XIX B. 1 «goxkuBinue» 10 1917 r., He UMeNIH BIACTHEIX ITOJTHOMOYHH 1
BO3MOXKHOCTH 3aKOHOJATEIhHBIX WHUIIMATUB, OJTHAKO CMOTJIM OPTaHU30BaTh CHCTEMY MEpPONPUATHI B 00-
JIACTH Pa3BUTHUS 00pa30BaHMUsS, MEIUILIMHBI, OJIATOTBOPUTENHFHOCTH Jake B yCIOBHSX camojepxkasusi. Cero-
JIHS TIPEJICTABUTENbHBIN OpraH MyHUIUITAIBHOTO 00pa30BaHMs BIPABE BHOCHTH B 3aKOHOJATEIIBHBIA OpTraH
rOCyJIapCTBEHHOM BIAcTH CyObekTa PD mpoeKThl 3aKOHOB, COOCTBEHHBIC TIPEUIOKEHHUS TI0 COBEPIIICHCTBO-
BaHUIO YK€ MPUHATHIX 3aKOHOB. B 3aKOHOTBOpYECKOM MpOIEcCEe OPTaHbl MECTHOTO CaAMOYIIPAaBICHUS U TO-
CyIapCTBEHHOM BJIACTH TECHO B3aUMOJCHCTBYIOT MEXKIy co00i. Ilpn mpuHATHN 3aKOHOB, 3aTPardBaOIIAX
HMHTEPEChl MECTHOTO CaMOYITPABIICHUS WIIH KUTENIeH MyHUITUIAILHBIX 00pa30BaHUl, OPraHbl TOCYAapCTBEH-
HOW BiacTu cyObekToB P®D 00s3aHBI MPOBOAWTH KOHCYJIBTALMK C OpPraHAMH MECTHOI'O CaMOYIPAaBICHHUS,
YYHATHIBaTh UX MHeHHe. OpraHsl MECTHOTO CaMOYIPaBJIeHHsI OOECIIEUYMBAIOT UCTIOIHEHNE 3aKOHOB M MHBIX
HOPMAaTHBHBIX MPABOBBIX aKTOB HA TEPPUTOPHUU CBOCTO MYHHUIIMTIAIILHOTO 0Opa3oBaHus. OHAKO HE BCeraa
OpraHbl MECTHOTO CaMOYIIPAaBJICHUS UCIOIB3YIOT ATO MPABO HA MPAKTHUKE.
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4. Hao3op 3a 3aKOHHOCMbIO 0eameNbHOCIMU OP2AHO8 U OOJIHCHOCHIHBIX IUY MECHHO20 CAMOYNPABLeHUS.
Hcroprdecku Ham30p 3a pabOTON 3€MCKHX YUPEKICHUH OCYIISCTBISUICS Beeraa, (OpMbl €ero U BUJBI Ipe-
TepreBalii HECYIIECTBEHHbIE N3MEeHEeHUsI. Ha coBpeMeHHOM 3Tare HaI30p 3a COOII0eHIEeM OpraHaMH MEeCT-
Horo camoyrmpasieHuss Koncrurynuu P®, deaepanbHbIX KOHCTHTYIIMOHHBIX 3aKOHOB, (DeJepaibHBIX 3aKO-
HOB, KOHCTHUTYITUH (YCTaBOB), 3aKOHOB CyOBEKTOB PD, yCTaBOB MYyHHUIIUIIATLHBIX 00pa30BaHUNA, MYHHIIH-
MaJTbHBIX TIPABOBBIX aKTOB OCYIIECTBIIIOT Pa3UYHbIe TOCYJapCTBEHHBIE OpraHbl. B coorBercTBUm ¢ Depe-
pansHBIM 3akoHOM «O mpokypatype Poccuiickoit ®@enepanmm» [5] mpu ocyinecTBIEHHUH CBOUX (YHKUIUH
B OTHOIIICHWUU OPTaHOB U JIOJKHOCTHBIX JIUI] MECTHOTO CaAMOYIIPABJICHHUS MTPOKYPOP BIIpaBe: a) OECIPEnsTCT-
BEHHO BXOJUThH IO MPEIbSBICHUU CITy’)KEOHOTO YIOCTOBEPEHHS Ha TEPPUTOPUU U B IOMEIICHHS OPTaHOB
MECTHOTO CaMOYIIpaBJIEHHUS, UMETh JOCTYII K X JOKYMEHTaM M MaTepuaiaM, MPOBEPSITh UCTIOTHEHHUE 3aK0-
HOB B CBSI3H C IOCTYIUBIICH B OPraHbl MPOKYypaTyphl HHGOpMAIUel o (hakTax HapyIIeHUs 3aKoHa; 0) Tpe-
00BaTh OT PYKOBOJAUTENEH U APYTUX TOHKHOCTHBIX JIUI] OPraHOB MECTHOTO CaMOYIIPaBIIECHUS TPEIbIBICHUS
HEOOXOJUMBIX TOKYMEHTOB, MaTepUaIOB, CTATUCTHYECKUX WM HWHBIX CBEJICHUH; BBIJICICHUS CIEIHAUCTOB
JUTS. BBISCHEHUS! BO3HUKIIIUX BOIPOCOB; MPOBEJACHUS TPOBEPOK IO MOCTYIHBIIUM B OPTaHbl POKYPATYyPhI
MaTepuagaMm U oOpaleHusIM, a TAK)Ke PeBU3UI NEATEIBHOCTH ITOJAKOHTPOJIBHBIX WX MOJIBEIOMCTBEHHBIX HM
OpraHM3alii; B) BBI3BIBATH JOJDKHOCTHBIX JIMI] MECTHOTO CaMOYIIPABIICHUS U TPaXIaH A OOBICHEHHN
0 IOBO/Y HapylieHui 3akoHOB. Haxzop 3a coOmoaeHneM opranaMu MECTHOTO CaMOYTIPaBICHHS 3aKOHHO-
CTH B OTZEIBHBIX C(hepax MOTYT OCYIIECTBIIATE U IPYTHE TOCYNaPCTBEHHBIC OPTaHEbl.

5. Cosz0anue KOOPOUHAYUOHHDLLX, KOHCYIbMAYUOHHBIX, COBEUAMETbHBIX OP2AHO8 (KOMUCCULL, 2pYynn).
IIpencraButenu opraHoB rocyJapcTBeHHOM BiacTu Poccuiickoit umnepuu u Poccuiickoit denepannu He-
peako n3beranu MmapTHEPCTBA ¢ OpraHaMH MECTHOTO caMoyImpaBicHHus. MECTHOe caMOyIIpaBJIeHUE HE BOC-
MIPUHUMAJIOCh KaK CaMOCTOSTENBHBIA YPOBEHB IMyOnmaHOM BitacTu. B Poccuiickoit mmnepnn HeyMEHHE BBI-
CTPOHTH CHCTEMY B3aWMOJEHCTBHS C 36MCKHM CaMOYTPAaBICHUEM ITOPOKIAIO0 CTPEMIICHHE TOCYAapCTBEH-
HOM BJIACTHU TIOJYMHUTH €ro ceOe, BKIIIOUYUTH B CUCTEMY TOCYJIapCTBEHHOW BIACTH, YTO MTO3BOJIMIO TOBOPHUTH
0 TIPeo0JIaJaHuy TOCYJAPCTBEHHBIX HaYall B OCYIECTBICHUN MECTHOTO CAMOYITPABIICHUS. Y CHJIICHHE TOCY-
JMApPCTBEHHBIX HAadall B OCYIICCTBICHHM MECTHOTO camoyrtpasieHus B Poccmiickoit denmeparm ¢ 2003 r.
JIOJDKHO OBITH JOTIOJTHEHO PACHIMPEHUEM JACMOKPATHUYSCKUX MEXaHU3MOB €0 OCYIIECCTBICHHS HACCIICHUCM.
CerojHsi OpraHbl TOCYAapCTBCHHON BIACTH W MECTHOTO CaMOYIPABJICHUS YYAaCTBYIOT B pPeau3aIliy KOOp-
JTUHAIMOHHBIX (DOPM B3aMMOAEHUCTBHS, UYTO MO3BOJISET UM PEATU30BaTh CBOE COITHAIFHOE HA3HAUCHNE.

6. 3eMcTBaM HE pa3perrajioch B3aUMOICHCTBOBATH MEXKIY COOOM, W OHU BBIHYXICHBI OBLIM ITHCATh
MPOIICHHS, YTOOBI MM Pa3peIlviIn JOCTYII, HapuMep, K uHpopMaIu B chepe arpOHOMHH WU CTATHCTUKH
npyroro 3emcTtBa. CrefyeT OTMETHTh aKTUBHOCTH OPTaHOB 3E€MCKOTO YIPaBIECHHs, KOTOpBIE, HECMOTPA
Ha TIOCTOSIHHBIE OTpaHUYEHUS, KOHTPOJb aJMHHHCTPAIIMU TOCYJApCTBa 3a HX AESTEIHHOCTHIO, MBITAIHCH
CaMOCTOSITEIBHO, TIOJ] CBOIO OTBETCTBEHHOCTH OCYIECTBIISITH IOJHOMOYHMS TI0 PEHICHUI0 MECTHBIX aei. Ha
CETOMHAIIHUK JCHb yCTpaHEHA MpoOJieMa BO B3aUMOJICHCTBHYM MYHHUIIMTIAILHBIX O00pa3oBaHUM, UM pa3pe-
IeHO OOBEANHATHCS B dCCOYUAYUU U COHO3bl, HAUMHAA OT OOIIEPOCCHUICKOTO U 3aKaHYHBasi 00beTUHEHUAMU
MYHUIMIATBHBIX 00pa30BaHUil BHYTpH cyObekToB PD. Acconuanuu U cor3bl MyHUIUITATBHBIX 00pa3oBa-
HUH B3aMMOJICUCTBYIOT C OpraHaMU TOCYIapCTBEHHON BJIACTH IO BOMPOCAM BHIPAOOTKHU COTJIACOBAHHOH TTO-
JIUTAKA B OTHOIIIEHWH MECTHOTO caMoympaBiieHHs. PaboTa B 00beIMHEHUSX ITO3BOJISIET MOBBICHTH d((heK-
TUBHOCTb JESITEIHHOCTH OPTaHOB MECTHOTO CaMOYIPABJICHHS, O0bEIUHUTD YCHUJIHS TIPHU PEIICHHH COBMECT-
HBIX HACYIIHBIX IPOOJIEM.

[MonBons urory, ciaegyeT ckazaTh O TOM, YTO 3HAYCHUE 3eMCKOH peOpMBI 3aKIIF0UacTCs, MPEeXxIe Bce-
T'0, B BO3POXKICHNHU B CTPaHE MPUHITUIIA HAPOJOBIACTHS. AHAIN3 COBPEMEHHOTO COCTOSTHUS MECTHOTO CaMo-
YIpaBICHUSI MOKA3bIBAET, YTO UMEIOTCS POOJIEMBI B €r0 OCYIIESCTBICHUH, CBSI3aHHBIC, B TOM YHCJE, C He-
JIOCTATKOM MaTepPHAIILHBIX CPEJCTB, M, KaK CICJCTBUE, (OPMHUPOBAHUEM CTOMKOW 3aBHCUMOCTH OT TOCYJap-
ctBa. [loaTOMYy CTOJTF MHOTOYHCIICHHBI BRICKA3bIBAHHS O TOM, YTO Ha MPAKTHKE MECTHOTO CAMOYIIPABIICHUS
KaK TaKOBOTO HE CYIIIECTBYET. B 3TOM CBA3M clieAyeT y4ecTh HCTOPUIECKHIA OMBIT, 9TOOBI IOBBICHTD 3 (ek-
TUBHOCTb JCSITEILHOCTH MECTHBIX OPTaHOB, a TAK)KE YCOBEPIICHCTBOBATH KOHIENTYAIBHBIC OCHOBBI TIPABO-
BOTO O0ecTeueH s B3aUMOJIEHCTBHS OPTaHOB TOCYJapCTBEHHON BIACTH M MECTHOTO CaMOYIIPaBIICHHSL.
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0O.L.Kazantseva

Government and local government: history and present

In this article origin and formation of self-administrative bases in Russia are investigated. Experience of
zemstvoes of the Russian Empire is analyzed, and also comparison of relationship of the state with zemstvoes
and local governments at the present stage of development is carried out. It is specified that traditions and ex-
perience of formation of local government in Russia aren't considered fully that leads to the problems getting
in the way of development of local government in Russia now.
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The State Duma of pre-revolutionary Russia (1906-1917) and its attitude to agrarian
question in the Steppes and Turkestan region

The activity of the first Russian parliament and consideration in its walls of agrarian crisis in Steppes is con-
sidered in the scientific article. Political and public forces of Russia and their relation to questions of reset-
tlement policy of tsarism are shown. The most interesting speeches of deputies of region offering various
ways of overcoming of crisis are lit. Support by revolutionary and democratic forces of Russia of interests of
aboriginals of the Steppe region is shown. In article it is noted that the Duma couldn't solve in the conditions
of tsarism of the tasks set for it, but it became a place of criticism of the autocratic mode. The historical value
of the Duma concluded that thanks to it political life of region became more active and starts of parliamentary
ideas were put.

Key words: agrarian question, State Duma, parties and fractions, Kazakh democratic intellectuals, land crisis,
Imperial Parliament, deputies, democrats and revolutionaries, resettlement administration, opposition forces,
national regions, the Steppe and Turkestan regions.

It is known that the agrarian issue was the cause of the Russian revolution I in 1905-1907. Noble tenure
in agriculture and developed capitalist relations in the industry came into conflict, slowing down normal de-
velopment not only for economy of the country, but for all its entire political system.

For national regions, one of which was the Steppes, sharpness of the land relations reached the highest
limit. The trouble was that the Imperial government to ease tensions in the Central densely populated regions
began to practice resettlement of hundreds of thousands of landless peasants in Kazakhstan and Siberia. This
event became large-scaled with the construction of Trans-Siberian railway line. For these purposes, in the
government of Nicholas II the Resettlement administration was created on the rights of the state Committee.
The Fund Committee was enriched by the state budget, and with the coming to power of P.A.Stolypin in
1906, the budget of this department has become one of the most significant.

According to the plans of the Prime Minister P.A.Stolypin, solution of the land crisis in Russia consist-
ed of two parts. The first is the division and capitalization of the rural community and establishing principles
of private property by separating peasants in the villages and cuts. The second part of the reform was the
strengthening of the migration movement in the Asian part of Russia and Siberia due to the active support of
the state. According to Stolypin, resettlement issue worked out not only agrarian problems but increased out-
skirts of the Russian population, strengthened the positions of tsarism in these poorly developed regions. On
these occasion, academician S.Z.Zimanov wrote that the Fund resettlement department was created at the
price of the destruction of nomads who were expelled in arid and semi-arid regions, because of this the land
issue in Kazakhstan was the most urgent [1; 33—34].

Not occasionally, that the establishment of the State Duma, in accordance with Manifest of October 17,
1905 with the legislative functions with the great hope was apprehended by the people of Kazakhstan. Agrar-
ian requirements formed the basis of all requests made to Duma and activities of the deputies.

It was natural that the land problem which has become a key problem, has obliged the State Duma of
the first convocation, and it is known it starts to work in the spring of 2006, to devote almost all of their
meetings. For the basis of the discussion on the agrarian question in the State Duma I passed two bills: the
project of 42 proposed by cadets, and 104 complied by the labor groups. There was one project of 33-s which
has been nominated by the part of labor group and had with the previous project much in common in the
field of landownership but was not accepted by the Duma .

Project of 42-nd provided the solution of land crisis at the expenses of landowners’ lands through their
forced exclusion in favor of the peasants. However, the exclusion was subject to large tracts of land at fair
assessment of their value at the expense of the state. Moreover, the number of notes created conditions for
their preservation in those cases, if they had a useful value, due to employment under orchards, vineyards,
gardens, industrial agricultural enterprises, etc. Without restrictions subject to the disposal of land, built back
in the lease until January 1, 1906 or processed peasant inventory [2; 27]. In addition, cadet variant was iden-
tified as a means of exit from the crisis, the strengthening of the migration movement in Siberia and the
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Asian part of Russia. If to speak about project in general, the cadets proposed elimination of feudal forms of
landownership, which was a brake on social and economic development of Russia.

In comparison with cadets, labor workers proposed more radical measures. Their project involved the
exclusion of all forms of private ownership of land, increasing labor norm, i.e. the elimination of large and
medium ownership. It was also assumed the creation of a National Fund where the land committees, elected
on the basis of a popular vote, distributed it among the population, distinguishing to all persons who wish to
handle it on a labor norm. On the question of how to dispose gratuitously or at the expense of the state, there
was no consensus among the labor group.

Discussion of the agrarian question in the Duma I took place, in general, in the democratic situation.
Duma of the first convocation expressed its attitude to the agrarian question initially in the return address to
the king. The reply address to the king was a program document of the parliamentary institution in which the
MPs have set out a program of their activities on the key issues of the state. At the first place it aims to solve
land crisis through compulsory expropriation of the landowners’ estates. Certainly, the government could not
arrange such program of legislative activity in the Duma, and therefore at the first and quite big speech to the
Duma Prime Minister P.A.Stolypin in May,13 1906 stated that «the resolution of this question, proposed by
the Duma, the reason, certainly, is unacceptable» [3; 322]. The Prime Minister announced the availability of
its plan to resolve the land issue, based on the stratification of the community and the resettlement of peas-
ants in Siberia and Kazakhstan. The speech of P.A.Stolypin clear gave to understand to the deputies that tsar-
ism could not agree even with this moderate cadet project.

The representatives of the right-wing and monarchist parties, being in the minority, did everything to
protect the landlord’s property and support the line of the government. In speeches deputies tried to prove
that with the elimination of the landlords’ estates which the majority of the Duma I achieves, the country will
inevitably comprehended by hunger, the cause of which, in their opinion will be incorporated in the peasants
laziness and sloth. In addition, the lack of the basic skills in agriculture, technology in total will not allow
them to reach level of production of large-scale landowner enterprises.

In the ranks of opposition forces to the government of the Duma I other radical demands were demand-
ed. So, social-democratic fraction proposed its approaches for solving problems. In the Declaration, read out
at the public meeting of the Duma in June 16, 1906, stated that the elimination of private land should be car-
ried out without any repurchase in favor of the peasants. Deputies of the fraction from the tribune of the Du-
ma proved by means of layering communities and resettlement of the peasants not to solve agrarian question,
they called for revolutionary changes in the agrarian sector of economy, and through it in all political system
of the state.

It should be emphasized that for activity of the Duma I was characterized that by the fact that the pro-
tection of the interests of the indigenous population of the Borderlands of Russia were often made by the rep-
resentatives of the Russian democratic intellectuals, indicating that the democracy of the majority of the
Duma and the desire to help national outskirts suffering from colonial and resettlement policy of tsarism.

The democratic part of the Duma I supported initiative of deputies of the regions in the request to the
Government from July 4, 1906 on irregular formations of the resettlement areas in the Kyrgyz steppes [4, 1].
It condemned the resettlement policy of the government in the province, and demanded immediate land of
the Kazakh population and the enactment of a law guaranteeing the rights of the indigenous population en-
dowed it on the ground.

Kazakh population in their Mandates and requirements to the deputies of the Duma I pointed that the
Duma developed the law on the lands of nomads. It should be noted that they did not want to tolerate tyran-
ny, chaos in the desert. The report and the reports of government officials involved in cutting sites in the re-
gion indicate the reaction of the local population, interfering to survey the territory, not giving carts, tents,
food, and so on [5; 142]. They, therefore, still expressed the peace protest to the government.

The Agrarian Commission, formed in the Duma I on the request of deputies in connection with im-
portance of the question, was determined in the amount of 101 members, 10 of them were left MPs from Ka-
zakhstan and Siberia, some of which have not yet arrived in the Duma. The Chairman of the Commission
was a member of cadet party A.A.Mukhanov, for preparation of the bill three subcommittees on 15 deputies
each were formed, who were engaged in study of specific questions [6; 1]. For 9 meeting the main part of
agrarian project, going in line with cadet version of the solution of land crisis, was prepared.

In this situation, the imperial government, seeing democratically adjusted majority of the Duma I on
permission of the land question, takes drastic measures, having published on June 20, 1906 the Stolypinsky
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agrarian project. This publication was nothing else, as an ignoring of legislative rights of the Duma as Par-
liament, having caused indignation in democrats and the public.

The Duma II from the beginning of its activity, from February 1907 began to consideration of agrarian
question, which owing to democratic structure, was raised more considerably. Speeches of deputies and pro-
jects of parties and groups became more concrete and accurate.

It is proposed in the Duma I was added project of 105 and compiled by the socialist party, whose ulti-
mate goal was the socialization of the land. Unlike projects of labor groups, it represented something be-
tween the project of the 33rd and the 104th.

In the process of deliberations and discussions of projects the democratic majority of the Duma II,
clearly unsatisfied cadet project moved on to more drastic measures to settle the land question, suggesting
the procedure of elimination of estates without any ransom. The representatives of right-wing parties and the
black hundreds parties are still fiercely repulsed attacks on government reform. In their speech they defend-
ing government policy, advocated benefits, promising the peasants, released in hamlets and cuts. Very posi-
tive feedback about the resettlement of peasants in Siberia and Kazakhstan, defining it as an event of national
importance in the decision of land hunger in Russia. And, on the contrary, revolutionary parties and fractions
subjected to the destroying criticism of the government resettlement policy. So, the deputy of St. Petersburg
Aleksinsky in the speech about it described how the enticement of trustful peasants is carried out to Steppes
and Siberia. To protect landowners’ estates, Deputy says, by Government «...printed in the largest font,
printed so bold to man froze, quivered and trembled from greed to this free land». Deputy Aleksinsky point-
ed that resettlement of peasants not to solve a land problem in Russia, that the only way is elimination of
landowners' estates in favor of peasants [7; 1630].

Deputy of Urals region Kosmodemyansky, acting on May 16, 1907 in debate, depicted that real picture
to which peasants immigrants get. A lot of place in the speech of the Deputy was given to the position of the
Kazakh population, which the government resettlement refers cruelly, taking away his land, ignoring with
the economic conditions, nor life, nor with the psychology of the nomads. The Government, according to the
deputy, spreads culture alien to it and such withdrawal pains of the relations of internal tenor of life of no-
mads can lead to serious consequences [8; 628—631].

Democratic Russian intelligence of the Steppe region, realizing consequences of resettlement policy and
considering the vital interests of the nomadic population, sought to help them. Some deputies understanding
the futility of access to the government, tried to discover the meaning of resettlement before by Russian
peasants, deceived by the government in the press, in the article «Danger to persons in the Steppe region»
(there is reason to believe that it was written by Deputy N.Konshin), author of on the actual data proves ina-
bility to raise farm in harvested areas where there is no water, forests, roads, etc. The policy of the govern-
ment, he reveals: «Let aimlessly bankrupt Kyrgyz, let carelessly run then immigrants from selected among
the nomads of the earth — it's not important, if only to put somewhere now many thousands of peasants
(those who are worried in Russia due to the lack of the earth» [9; 1-8]. The deputy urged peasants to think
before moving to the Steppes which isn't promising anything kind, and to solve a problem in Russia at the
expense of the landowners who are terribly interested in their resettlement.

Active protection of the interests of the people of Kazakhstan and of the peoples of Siberia in the Duma
II made the Siberian group of MPs. The first request of Siberian group filed in April 2007 to the government
regarding the increase of resettlement in Siberia, a similar request they intended to file on the Steppe region.
Deputies of the Kazakh population, speaking for the urgency of the request, pointed out that although this
request extended across Siberia, it has a lot in common for the region and its support by the deputies of the
Steppe territory is an act of solidarity. Later in the III and IV the black-hundred Duma deputies of Siberian
group showed its reciprocal solidarity with the peoples of Kazakhstan.

It should be mentioned that deputies of Kazakh population participated in the Duma II from the first day
as elections passed in the region timely, then, as in the Duma I deputies arrived late — almost to the point of
dissolution. To the Agrarian Commission, formed in the Duma II, deputies from Kazakhstan were composed
— Karatayev B.B., Laptev L.P., Golovanov LF., from Turkestan — Aframovich K.M.The Commission start-
ed its work from May 12, 1907. As we concerned above, except the projects which remained from the Duma
I were brought the project of 105, and after 6 bills from the government representing the Stolypinsky agrari-
an program [10; 5].

Deputies of the Kazakh population in the Duma II, entering to the Muslim fraction, took active part in
the protection of the interests of the region. So, deputy Karatayev B.B. in his speech on agrarian question at
the meeting of May 16, 1907 expressed simmering pain of nomadic people called by the government's reset-
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tlement and colonization policy. Resettlement, the deputy points, is initiative of government and the right-
wing party of the state Duma for the protection of landowners’ estates. It is carried out at the price of ruin of
the Kazakh population expelled not only from lands, but also dwellings. Karatayev emphasized that such
agrarian policy of the government is unfair. He finished his speech with words that that Kazakhs sympathize
with the opposition to the government, parties, and factions «...we hope that the Russian working masses and
the Russian intelligence will be able to respond where these Kyrgyz-Kaisaks are offended» [8; 675]. The
speech of Karatayev is the unmasking of the colonial policy of tsarism, with the support of the democratic
forces of the Duma II, demanding real reforms in the agrarian question.

It is interesting that some democratically-minded specialists with extensive experience in the agrarian
question, particularly in the resettlement fact, offered their services to the Duma. Among them A. arising in
the process of approval of the annual estimates of some offices and departments of the government, in par-
ticular, of the Main Department of land management and agriculture, resettlement administration, and other
annual appropriations for certain activities of States in the region [11; 9]. Projects and plans came to the
commissions.

Acceleration of the Duma II was inevitable. After the implementation of June 3, 1907 coup, govern-
ment elected the State Duma III. The Duma III in its composition was bourgeois-landlord, i.e. is composed
of those segments of the population who defended the existing system. Another innovation of the Duma was
that the national regions were deprived of voting rights, including the Steppes and Turkestan region.

The land question, as in the first Dumas, was one of the most important in the activity of the Duma III
because in the real life it was no less acute than before.

It should be mentioned that the Duma III (1907-1912), unlike the Duma IV (1912-1917) related in
composition and character, was that its share has fallen to the implementation of the Stolypin agrarian re-
form.

The land question in the Steppe region again was the cause of discussions, there were a few: in most
cases, disputes arising in the process of approval of the annual estimates of some offices and departments of
the government, in particular, of the Main Department of land management and agriculture, resettlement ad-
ministration, and other annual appropriations for certain activities of States in the region.

The imperial government by means of the black hundreds Duma intended to realize economic transfor-
mations in Russia in the spirit of Stolypinsky reform and by that to transfer autocracy to a way of a bourgeois
monarchy. In particular, in 1908, they were made all previously rejected in the previous Dumas bills aimed
at stratification of the community. The Decree on November 9, 1906 and others, concerning land manage-
ment of peasants was discussed. Introduction of these bills caused a wide wave of criticism and condemna-
tion of the democratic part of the Duma. In debate on this occasion acted practically all representatives of
democratic and revolutionary forces in the person of cadets, Social Revolutionaries, democrat socialists, la-
bor groups, Muslim fraction, etc. So, Muslim fraction, including other opposition forces boycotted the dis-
cussion of the bill passed right through most of the Duma III on June 14, 1910. Muslim fraction declared that
the law was issued in political goals and works in interests of a small class of land owners [12; 1307].

The right-wing of the Duma III satisfied annual requests of the Government in multimillion sums for
resettlement. One of the deputy of left-wing forces from the tribune of the Duma announced mission of the
annual sums demanded by the Government. «Issue of loans to immigrants, — the deputy reads the reference
of the government to the estimate for 1907, — tempted with promises of the current law special promotion of
the resettlement movement, is necessary» [13; 1252].

Peasants, thanks to activity of the Duma III and government, in a mass order left native places. Record
transition to the Urals was in 1908 and made 758 812, and in 1912 — 259 585 people. Came back in the
same 1912 of 98 388 peasants [14, 7]. Every year the estimation of Resettlement Administration grew. In
1906, it amounted to 5.6 million rubles, 1907 — 13, 000000, 1908 — 19 000 000, and in 1912 already
27.955 million rubles [15; 133]. These figures, however, do not indicate a tangible assistance to the peasants
— immigrants. They reflect the increased migration movement and coverage of the deeper regions of the
metropolis. It should be noted that process of migration and conditions for resettlement were difficult and
exhausting for the peasants. Disorder and largely spontanecous movement of peasants, have resulted in a
number of regions of Kazakhstan to the indiscriminate use of land and plowing of topsoil, increased soil ero-
sion, deforestation of valuable forests and drying of small lakes and rivers.

Bodies of local resettlement management «closed eyes» to occupation of the best lands by immigrants
at the Kazakh population that caused disorders and disorders on places.Discussion of estimates of resettle-
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ment management turned into hot debate which the oppositional part of the Duma used for criticism of an
agrarian policy of tsarism in Kazakhstan.

The Government and the Right majority of the Duma III demanded greater expansion of the boundaries
of the relocation deep in Turkestan. So, on December 19, 1908, the deputies of the right-wing have made a
request to the government, which indicated that the regional administration prevents migration movement in
the Semirechye region. The request was nothing more as carefully deliberate action of the government. Tur-
kestan administration obviously didn't suit it as didn't create conditions for resettlement to the region. It more
than anyone knew that carries with it the transfer of starving peasants in the region, and to what effect the
withdrawal of land from the indigenous population. Reacting to the inquiry, the government changed from
the post of General-Governor Grodekov N., his Deputy and also Governor of Semirechensk. At the Head of
the region was set reactionary configured General Samsonov, who took resettlement under his auspices.
Purishkevich V.M. — the leader of the black hundreds party, protecting extension of colonization and reset-
tlement from tribune of the Duma, instead «... to stop the policy of cheap liberalism and cringe before the
suburbs» [16, 3060-3065].At the same time, it was characteristic for defenders of the government reforms
acting on an agrarian question in the region the manner of grandiloquent and big words of «compassion» and
«pity» to the Russian peasantry which was in a difficult situation in resettlement places. Moreover, in their
opinion, the cause of their position were foreigners. They looked at issues of land relations through the prism
of the great Russian chauvinism.

The next step of the Duma III was legislated looting of the lands of the Kazakh population in the Turke-
stan region. Addition to the Article 270 of the Turkestan position in April, 1909 allowed to remove the «ex-
cess» of the nomads. Oppositional to the government, forces boycotted this bill, opening from a tribune of
the Duma essence of the events held by tsarism. When the right-wings on the performance of the Democrats
stopped the debate, one of the deputies of the Siberian group said: «the majority of the Duma clamps mouth
to the opposition MPs who want to reveal in front of the Kyrgyz population, that it is going violence, with
the blessing of the State Duma of the government is given the opportunity to perpetrate the robbery over the
Kirghiz» [16, 2630]. In addition, the Democrats have made request about the illegal actions of the land par-
ties in Kulundzhynskoye parish of Semipalatinsk region, introduced the bills on the establishment of land
commissions in Kazakhstan and Turkestan, about restoration from the region in the State Duma.

The right wing, using their numerical advantage, not only didn't give the course to these inquiries, but
also in process of toughening of repressions in Russia, strengthened pressure upon the democratic part of the
Duma III protecting interests of the Kazakh population from its tribune. It is necessary to tell that such situa-
tion concerned not only public meetings of the Duma, but also the activity of the agrarian and resettlement
commission which were engaged only in development of government projects.

In suppression of opposition the Duma IV went further away. The black hundreds were openly demand-
ing the criminalization of criticism of the government by the left-wing deputies, trying to restrict the freedom
of parliamentary words.

Democrats and revolutionaries, criticizing the government’s agrarian reform in the region, demanded land
management of Kazakhs and legislative protection of their rights and interests. Supporting each other in the
process of discussion of the bills and requests, however, each party and fraction had its own approach to this
issue. So, cadets and similar groups did not reject resettlement and colonization, but offered to see off on more
legal grounds, excepting cruel government measures. The existing resettlement policy was condemned by
them. And as one deputy of the party specified, it «doesn't promote russification of the native population, but
rather even averts them from acceptance of the Russian customs and from acceptance of the Russian culture»
[16; 3021]. The red line of the speech of cadets passed the idea of the right colonization, but not refusal of it.

Social-democrats, especially those who were in the Siberian group, often from a tribune of the Duma
spoke out in defense of the rights of nomads and considered a problem from positions of revolutionary, and
their extremely radical decision, according to the party program. Therefore, the fraction did not want to detail
some measures proposed by other opposition forces, not relying on their implementation in the existing
mode. Social-democrats emphasized that only elimination of autocracy will allow to start the cardinal solu-
tion of the land question.

The labor groups and Muslim fraction had a close relationship with the region and pointed out some
practical steps within the existing system. In general, they did not reject the resettlement of peasants in Asian
part of Russia and Siberia, considering it possible only after the land of indigenous people. The land norms
proposed by the Government for those who wishing to settle nomads, criticized them as insufficient. So, the
deputy of the Siberian region the labor group member Dzyubinsky V.I. in his speech pointed that the land
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management needs to be carried out with the careful account and studying of the climatic, soil and other
conditions of Kazakhstan, sharply fluctuating in the region, and on this basis it is necessary to give nomads
on a mixed agricultural-pastoral norm, in his view, the most rational [16; 3095].

The representatives of Muslim fraction, complementing the views of labor reflect the views of the best
part of the Kazakh intellectuals, it was determined that the nomadism of Kazakhs is not a fad, and the most
acceptable and convenient form in the natural environment of Kazakhstan. «Not for the pleasure Kyrgyz en-
gages in the cattle of breeding... historical and economic necessity forces him to wander through the steppe,
for this purpose he sacrifices not only personal rest but his health and life», S.Lapin writes in his project in
the Duma III [17; 83]. Muslim fraction from the tribune tried to prove that nomadism is not retarded and
outdated form of the production, which Government and its supporting forced of Parliament tried to present.
The fraction demanded land management on cattle breeding and settled norm. Its divergence with labor
group was only that they demanded to identify land in the form of a shared ancestral property, while some
members of the labor group believed that personal property is better as it will reduce the dependence of the
simple nomads from large cattle owners. It is impossible not to notice in these proposals a sincere desire to
help the Kazakh population.

Kazakh democratic intellectuals concerned about the strengthening of the migration movement in the
region didn't remain away from the problems discussed in the Duma. She saw that the majority of the Duma
did not intend to suspend the resettlement process and to reckon with the interests of the Kazakh population.
The part of intellectuals used the seal, which promoted the advantage of settling among nomads on the regu-
lation, which was agreed to give their government.

Alikhan Bukeykhanov in his articles, for example, «Nomads and settled norm» published in 1914 in
«Kazakhy newspaper and others, convincingly proved that nomadic ways of managing is not accidental and
persisting for many years in the territory of Kazakhstan passed a difficult way of self-development, reaching
a high level of perfection. Nomadism formed not only special type of production, but peculiar way of life,
culture and psychology. Its sharp change means breaking complex of interrelated threads of the Kazakh no-
madic society. The climate of the region, as Bukeykhanov noted, allows lead the Kazakh agriculture in only
few oases, where they successfully lead. And on the contrary, in the steppe regions, where the climate is arid,
few lakes and rivers, and consequently, weak fertility of soils, is simply unprofitable to be engaged in agri-
culture, only occupation by cattle breeding is rational. Thus, he proved that the development of agriculture is
possible where «...natural historical conditions, and economic conditions were favorable» [18; 22].

Ideas of Bukeykhanov A.N., coming from historical, economic and natural factors of feasibility of no-
madic life, cautious approach to it and peculiarity of the spiritual and legal spheres, had actuality not only in
the historical period of the development of Kazakhstan but also in later times, in particular, at establishment
of the Soviet power in the region. It is known that command and administrative method of leadership, did not
take into account conditions and specifics of Kazakh nomadic society, led ethnicity on the brink of existence
in the period of forced collectivization and the pale of settlement, liquidation of the kulaks and bays as class,
undermining the foundations of nomadic civilization.

It should be noted that decision of the land management in the Kazakh steppe demanded to the Gov-
ernment not only democratic part of the Duma but Kazakh population, but the right majority, their represent-
atives offered to carry out the land-division forcibly, expanding not only rural but industrial colonization of
Kazakhstan. Land management gave opportunity, in their opinion, to reveal number of the excessive lands
suitable for further resettlement of peasants. They demanded consolidation of the land but on the resettle-
ment standards. They approved the development of the private property which ultimately would lead to the
destruction of the foundations of nomadic life.

Opposition parties and fractions of the Duma IV, remaining still in the minority, continued the protec-
tion policy of the Kazakh population. However, the political situation towards country forces and the Parlia-
ment remained unchanged. Tsarism made everything that some active members of opposition during elec-
tions did not pass in the Duma IV. All this, of course, could not affect their activity on the issue, although
they continued to perform their duties and their parties ' programs to protect the interests of the region. The
government and the right-majority had nothing to do, as by all possible means to support a large agrarian
reform which was taken a number of practical measures, for example, for restriction of farmhouse and bran
farms and others.

In summary, it should be noted that the State Duma in the conditions of tsarism, of course, could not be
parliamentary power of people institution, because the dictatorship and parliamentarism are not compatible
phenomenon. However, The activity of the State Duma of pre-revolutionary Russia, and participation of the
people of national suburbs, in particular Kazakhstan and Turkestan, put sprouts of parliamentary ideas, gave
a big impulse of political and public life of the region. Parliamentary practice showed that the most difficult
and actual land question at that political moment could not be solved in the interests of the indigenous inhab-
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itants. But its statement from a tribune of parliament, which caused support of various public forces of Rus-
sia, had far-reaching political value. It was the historical significance of the pre-revolutionary State Duma in
the fate of the peoples of the Steppes and Turkestan.
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PeBosnounsra neiinri Peceiinin MemJiiexkerTik gymachl (1906—1917 xixk.) :xoHE OHBIH
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I[a.na KIOHE TYpKiCTaH aﬁMafblH)lafbl arpapJbIK MacCeJiere KaTbIHAChI

Makariaa anFamKbl peceilyiik mapaaMeHTTiH KbI3MeTi xoHe oHza Jana afiMarbIHAaFb! arpapIiblK JaFIapbICThl
Kapaybl Typajbl alThuIAbl. PeceiiiiH cascy KoHe KOFaMABIK KYLITEpi MEH OJap/blH HaTLIANBIK XKep ayaapy
casicaThl MOceJeCiHe KaThICBl KOPCETiNreH. JlarmapbICTBl SHCEpYAiH TYpJi JKONAAphIH YCBIHFAaH aiiMak
JeIyTaTTapbIHBIH KBI3BIKTHl OasHAaManapbl jKapusylaHfFaH. Peceil peBONIOLMSUIBIK JKOHE IEeMOKDPATHSUIBIK
Kywrepinin [lama afiMarblHBIH TYPFBUIBIKTBl  XaJIBIKTAPBIHBIH ~MyIJENepiHe KOJIay KepceTynepi
Kapactelpbuirad. COHBIMEH KaTap MaTMIANBIK Ke3eHaeri J[yMaHBIH anablHa KOMBLIFAaH MiHICTTEPAl LIelre
anMaybl, OipaK caMoOJep)KaBHENiK TOPTINTI ChIHAYFa ajy HbICaHbl OOJFaHBI TypaJibl aram KepCeTii.
JlyMaHBIH TapuXd MOHI afiMaKTarbl KOFaMABIK-CAsICH KO3KapacThl YKAHAAHIBIPABI XKOHE MapiIaMeHTapIIbIK
UISSUTapABIH HETi31H Kanapl.

I'.3.KoxxaxmeToB

T'ocynapcrBennasi xyma aopeBosarounoHnoii Poccun (19061917 rr.)
U ee OTHOLLeHUE K arpapHoMy Bomnpocy B CtenHom u TypkecTanckoM kpae

B crarbe packpbIBatoTCs AEATEIBLHOCTD IIEPBOIO POCCUICKOIO MapiIaMEHTa U PACCMOTPEHHE B €€ CTEHAX ar-
papaoro kpusuca B CrenHoM kpae. [Toka3aHsl nonuTHYeckre U 0OMIEeCTBEHHbIE CHITBl Poccun 1 nx oTHoIIe-
HHE K BOIIPOCaM MepecesIeHIeCKO MOMUTHKY Iapu3Ma. OCBEIeHbl HanboJiee MHTEPECHBIE BEICTYIUICHUS Je-
IIyTaTOB Kpasl, peJularaBUIMX pa3Iu4HbIe IIyTH NpeoaosieHus kpusuca. [loka3aHa noanepixka peBOIOLUOH-
HBIMU U JEMOKpaTH4YeCKUMU cuiiamMu Poccuu MHTepecoB KOpeHHBbIX xkurenell CrenHoro peruoHa. B crarse
oTMeuaercs, uyTo Jlyma He MOIJa pelIUTh B YCIOBUAX LapU3Ma [IOCTaBJICHHBIX Iepel Hel 3ajad, HO cTala
MECTOM KpUTHUKU CaMOJEepxkKaBHOro pexuma. Mcropuueckoe 3HadeHue JlyMbl 3aKiIoyalocb B TOM, 4TO
Onmaromapsi el aKTHBH3HPOBATACH OOIIECTBEHHO-TIONUTHYECKAs! JKH3Hb Kpas W OBUIM 3aJ0KSHBI POCTKH
TapJIaMeHTapHBIX uaeil.
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About the model of separation of powers in the Republic of Kazakhstan

In this article we analyzed all kinds of organization of state power, which in legal science taken to reduce to a
few typological models, depending on the form of government. Within the framework of the modern legal in-
tegration the features of that models of separation of powers, which are implemented in the practice of devel-
oped countries in legal terms are disclosed that can detect a specific historical identity of each of these mod-
els. Detailed analysis of types of organization of the state power in terms of their membership of a particular
model of separation of powers is theoretically possible to determine the potential and practically realized
model of separation of powers and form of manifestation (implementation) in the Republic of Kazakhstan.

Key words: model of separation of powers, «checks and balances», the principle of separation of powers, a
form of government branch, state power.

Finding the best forms of organization of power, the study of the mechanism of its implementation
permeate the entire history of political thought. The rudiments of the doctrine of separation of powers is al-
ready discernible in the works of prominent thinkers Ancient Greece and Ancient Rome. Among them are
Aristotle (384 — 322 BC.), Epicurus (c. 341 — c. 270 BC.), Polybius (c. 201 — c. 120 years. BC. e.). How-
ever, the authorship belongs indisputably two thinkers who have been to a certain extent the forerunners of
the revolutionary changes in their respective countries: the Englishman John Locke (1632 — 1704) and
Frenchman Charles Montesquieu (1689 — 1755) [1].

State formation and resulted in the specialization of power of different persons and institutions in which
early discovered two stable trend: the concentration of power in the hands of one or a single institution and
the need to share power, work and responsibility. Hence two consequences of this dual relationship to power:
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a power struggle already separated institutions and against the division, on the one hand and the pursuit of
arrange the division of powers and rid society of collisions between them on the other.

The first division of power began early in the secular state since the separation of the functions of pro-
fessional power. Aristotle already noted the existence in it of the legislative body — the Judiciary (executing
agency) and the judiciary. Is a division of power between central and local government, formed more com-
plex political system of society, the authorities at different levels and with different functions. Development
of the division of power was ultimately one of the institutional foundations of the state of modern times,
which functions as a system of functional separation, and associated institutions, and government units. De-
veloping at the same time, trade and industrial bourgeoisie supported at first absolutist monarchical center
and helped strengthen it, but it was and access to power, which has proved to a certain measure, and divided
between the classes and the classes and the access was opened, first of all, in the emerging central regulatory
(legislative and representative) structure.

Further development of separated powers were several parallel paths:

1. being centralized parliamentary structures, displacement of parliamentarism in the center with all the
ideology and technology of formation of representative government (its elective, principles of organization,
etc.);

2. to strengthen and improve the central government executive power and especially its vehicles, staff
of civil servants;

3. Complete the formation arose in the Middle Ages, feudal system of supervision and administration of
justice, transfer the judicial functions of the ruling tops — socialized judicial body [2; 330].

Division of power to the branch, independent in relation to each other, is designed to ensure that even-
tually the necessary balance of interests, which makes the power of whole and united. The balance of power
is not constant and unchanging. He is dynamic in the situation often changing political conditions and fac-
tors, retaining, however, the fundamental importance of their «circuits» [2; 329].

Historically, there were two typical model of separation of powers, which are based on the principle of
separation of powers and forms of government: presidential and parliamentary. The main criterion that al-
lows to distinguish between them is the degree of structural and functional separation of legislative and ex-
ecutive powers.

Parliamentary model of separation of powers in the form of a constitutional monarchy is the result of a
long evolutionary process of transformation of the absolute monarchy in limited since the XVII century. The
complexity of the analysis of this model is to understand the most important component of the British Con-
stitution — constitutional agreements. It agreements are a form of expression mechanisms of containment
and control branches. In other words, the principle of separation of powers and its logical continuation — a
system of checks and balances — in the British Constitution establishes the first constitutional treaty [3; 27].

Model of separation of powers are divided into two types:

1) the horizontal model of separation of powers — this is the model of separation of powers, in which
there are three branches of government, ie, legislative, executive and judicial;

2) the vertical separation of powers model — a model of separation of powers, describes the powers,
which are distributed among the subjects of government at various levels. For example, this model of separa-
tion of powers widely used in federal states (Russia, USA), where the head of state federations are subject to
the president of the federal subjects (states). And not only in this form of government, we can see the model,
but also in the republics. For example, the chief executive — the Prime Minister, and by subordinate minis-
ters are various spheres of activity of the state (economic, educational, military, transportation it.d.).

Thus, the model of separation of powers is the source of the form of government, as a form of govern-
ment determines system organization supreme bodies of state power and interaction with each other for not
difficult to determine the model of separation of powers.

Among the classical principles that distinguish the country with a parliamentary form of government,
usually distinguished: the supremacy of Parliament; the formation of the executive branch on the basis of a
parliamentary majority; Political responsibility of government to parliament; Institute of early dissolution of
parliament as a kind of counterweight to the executive branch against «vote of no confidence.»

The rule of parliament determines its position as the supreme legislative body. 'But most of the bills
passing through Parliament, belongs to the executive branch, which actively uses the right of legislative initi-
ative. The government may apply to the bodies of the constitutional supervision, can «advise» the head of
state have voted to return the bill to parliament for reconsideration. Of course, that the desired effect, these
measures can provide only in the case when the government is based on a parliamentary majority.
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Formation of the government in parliamentary states, usually the prerogative of the President. However,
according to the head of state constitutional conventions in the appointment of members of the cabinet
should opt for the member parties having a parliamentary majority. Thus, the government is increasingly de-
pendent on the rules and usages adopted in the party than by constitutional norms. At the same time, it
should take into account that the government even formed from the party leaders are not legally related party
solutions. More over, cabinet of ministers actually performs the functions of the governing body of the par-
liamentary faction of the ruling party [4; 426].

In parliamentary countries, the head of state, usually directly involved in the management of the affairs
of the state will not accept. The head of state is not the head of government and generally not part of the gov-
ernment. Institute kontrassignatury deprives the Head of State to act on your own. Monarch or president has
a mostly ceremonial, and ceremonial duties. All acts formally posed by the head of state, prepared and im-
plemented by the government. At the same time the head of state is endowed with considerable powers to
enable it to provide coordinated functioning of public authorities, act as a guarantor of the Constitution, na-
tional independence and territorial integrity [5; 109].

Thus, «in the parliamentary forms of government, there are legal mechanisms for coordinated function-
ing of the legislative and executive authorities to ensure the necessary unity of action, as well as the constitu-
tional mechanisms for resolving conflicts between them, restoring, maintaining their coordinated action, bal-
ance.» However, in the absence of a developed party system, a stable political regime sharply raises the
question of the social base of the government. Direct dependence on the volatile public opinion in this case,
turns permanent government crisis [6; 113].

Presidential form of government characterized by a large detachment of powers, independence in rela-
tion to each other, their formal equality. In order to ensure that all branches of the government formed a spe-
cial mechanism of checks and balances.

Legal equality of the branches of government is manifested in the «hard» separation of functions and
powers between the holders of power. Each of the state and government bodies responsible to the different
categories of voters. Legislative power initiates and adopts laws. Executive power is the right of legislative
initiative does not have. Its representatives have no right to not only participate in the discussion of the bill in
the parliament, but even the right of access to the House of Parliament. The executive branch is involved in
the legislative process through a suspense veneto, the president has the right to return to parliament norma-
tive act for a second discussion. Overcoming a presidential veto requires a qualified majority, which gather
parliamentarians is not always easy.

At the same time secured the independence of the legal executive. Firstly, the executive bodies are
formed independently of Parliament. The head of state, as the sole carrier of executive power, as a rule, pop-
ularly elected. Heads of government agencies actually only advisers and aides. The Cabinet of Ministers —
an advisory and coordinating body under the president who does not have special competence. The decision
on any matter falling within the jurisdiction of the constitution of the executive power, takes only the presi-
dent. The head of state in a presidential republic plays a leading role in managing the affairs of the state. He
is the head of the armed forces and the supreme leader of the administrative apparatus.

Second, in a presidential republic there is no institution of parliamentary accountability of the govern-
ment. Parliament can not express no confidence in the government, and thus force him to resign. However, it
should be noted that the structure of the executive departments parliament determined by the decision, and
the appointment to senior military and civilian positions made president «with the advice and consent» of
representative government. In addition, the executive denied the right to an early dissolution of Parliament
and calling early parliamentary elections [7; 357].

One of the advantages of presidentialism — institutional and legal stability of the executive branch —
acquires a negative value. President, relying on the armed forces, effectively deprives legislators real impact
on public policy. Hypertrophy of the functions and powers of the president inevitably involves the transfor-
mation of the form of government in the super-presidential republic (with the particular combination of the
presidency poludiktatorskim board). Power of the president in the case of a weakly controlled by other public
authorities. A significant impact on the functioning of the government machinery has an army.

Thus, in a presidential form of government becomes particularly acute problem of interaction between
the authorities, coordination, harmonization of their activities, conflict resolution, the successful solution of
which is possible only with careful balancing of the functions and powers of the authorities, consolidating
the legal forms of interaction. It is particularly important to create guarantees against degeneration presiden-
tial form of government in an authoritarian regime.
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For the parliamentary model of separation of powers, of course, the most important is to rationalize the
institutions of political accountability of the executive and the procedure of forming a government. In order
to prevent a government instability in the absence of a stable majority, the constitution provides for a certain
number of procedures (rules), providing the cabinet to a certain independence from the balance of power in
parliament.

In particular, it is presumed that the government is in power, has the confidence of Parliament and re-
main in office until such time as there is no legally witnessed the opposite, that is, the government is not
obliged to resign at any disadvantage for him vote in parliament. Distrust of deputies present composition of
the Cabinet shall be recorded in a specially adopted resolutions of censure. In Germany, the presumption of
trust transformed into a presumption of «positive majority.» This means that for the removal of the govern-
ment to resign necessary Failure to register distrust deputies actions of the Cabinet, but a statement of fact
that Parliament has developed a new majority [8; 110].

Traditionally, in a parliamentary system of government members do not participate directly in the for-
mation of the government, because the government does not need a special trust, in order to begin his duties.
Streamlined shape suggests a direct and immediate participation of the representative body in the process of
forming a government (vote of confidence the newly formed government and its program, multiple consulta-
tions, etc.).

However, the collective nature of the government giving way to the sole authority of the Prime Minis-
ter. According to the head office is decisive in any decision. In case of differences of opinion Prime Minister
may require the resignation of any minister.

Thus, the rationalization of the parliamentary system is, on the one hand, the restriction of Parliament,
on the other hand, the formal expansion of its powers. Parliament loses the ability to impose its will on the
government, however, reserves the right to constructive criticism of its activities, monitoring, adjustment and
approval of policies and actions of the government. The government, acting as the initiator of most bills,
aware of the comments of parliamentarians and take appropriate amendments in the policy. Emerging con-
flicts if it is not settled by compromise, shot by resignation of the cabinet or the dissolution of parliament and
early elections [9; 107].

Constitutional model of the mixed form of government involves a complex structure of executive pow-
er, including the institution of the presidency and relatively independent government. The Government, as
the highest executive authority, integrates and coordinates the activities of the executive departments. The
President, as head of state, has a dominant role in relation to the government. Thereby overcome the possibil-
ity of dualism executive. If the parliamentary regime head of state plays the role of a neutral force, is intend-
ed only as national integration, a mixed form of government, head of state is central to the system of state-
governmental bodies. It ensures compliance with the Constitution, the normal functioning of state bodies and
the supreme representative of the country. It has real powers to implement these prerogatives [10; 112].

At the same time, the president is not the exclusive carrier of the executive power, as in the presidential
form of government. Media executive power — the Government. Government as a collective body of senior
management, is the chief administrator of credits assigned to it pursuant to the state budget at his disposal
significant financial resources, administration and armed forces.

Activities of the government headed by the Prime Minister. He was appointed head of state discretion
which is connected to the unwritten rule that the prime minister should take a person who enjoys the confi-
dence of the parliamentary majority, as Parliament approves the proposed head of government cabinet minis-
ters. In a parliamentary form of government, head of state can not displace the premiere of a credible parlia-
ment. Head of state of the mixed form of government, in principle, not bound by any obligations to the «ma-
jority party», it is allowed to displace the head office at any time.

The head of government to implement the law assigns to public office (if the appointment that is not the
prerogative of the President), is responsible for national defense, determines the goals and objectives of pub-
lic policy, gives instructions executive departments coordinate their work, playing the role of mediator be-
tween the executive and legislative authorities.

The principle of non-responsibility Head of State assumes countersigning his acts of the Prime Minister
and the ministers responsible for them in front of parliament. Institute of accountability by government to
parliament distinguishes this form of presidential republic and brings it with a parliamentary form of gov-
ernment [11; 37].

Mixed (semi) republic combines the features and the presidential and parliamentary republic. But the
combination of this is different.
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For example, according to the Constitution of the French Republic in 1958 President elected by the citi-
zens and leads the government, which is characteristic of a presidential republic. At the same time, the gov-
ernment designee must enjoy the confidence of the lower house of Parliament -National Assembly, which is
typical for a parliamentary republic. However, the President may dissolve the National Assembly in its sole
discretion, which is not typical for either one or for the other species of the republican form of government.

Experience has shown that this form of government is effective, provided that the government based on
a parliamentary majority, and the president share the same political orientation. Otherwise, between the Pres-
ident on the one hand and the Prime Minister and the parliamentary majority — the other may have a con-
flict, for which permission is not always sufficient constitutional means.

In a number of countries the president is elected by the citizens, which is characteristic of a presidential
republic, and has a number of powers, giving him the opportunity to be actively involved in the political pro-
cess, but in practice it does not use them. Examples are Austria, Ireland, Iceland.

Peculiar form of government in Switzerland. The government is appointed by Parliament and accounta-
ble to it, but the political responsibility of government to parliament constitutionally not provided, and the
state regime, therefore, dualistic.

Institution in the government of the Republic of Belarus has significantly strengthened the presidential
post in our society attention to the institution of the presidency in different political systems. Introduction of
the institute opened a new stage in the development of Belarusian statehood. Meanwhile, out of 183 coun-
tries that were part of the beginning of 1993, the United Nations, more than 130 have in their polity presi-
dency. On the one hand, this figure reflects the magnitude of the spread of the presidency in the modern
world, but on the other — it is important to note that different countries have different amounts of presiden-
tial powers.

Separation of state power into legislative, executive and judicial (Art. 6 of the Constitution) does not
mean the absence of the need to ensure their interaction. In this connection, usually abroad established the
post of head of the state (the monarch, president), which is the official occupying the highest position in the
government system.

Analysis of the constitutions of many other countries shows that the head of state or output over all
branches of government, or included in the legislative and executive branches of government, or only in the
executive branch.

Board monarchy Republic

It should be noted that in many constitutions of the term «head of state» is not explicitly mentioned. The
literature usually meant is the monarch or president of the country. It is the head of state provides a higher
representation of the country, often it is the symbol of the state and the unity of the nation.

As noted by MA Krutogolov doctrine presidential arbitration has clearly monarchist roots, where the
head of state has a very important function — bringing together the public authorities, carrying out mediation
between them, the President thus towers over all other government agencies. Although it should be noted
that the powers of the head of a state depends on the form of government. Sometimes they are purely nomi-
nal, such as monarch in the UK, often — quite substantial, as in the US, France, Russia and Kazakhstan. Jure
and de facto head of state is predetermined position as an emerging political conditions and historical tradi-
tions.

Usually operates individual head of state, but there are exceptions, for example, in Switzerland as head
of state is a collegiate body of the Federal Council, composed of members elected by Parliament for a term
of four years. Chairs the Federal Council fulfills President of the Swiss Confederation is elected by parlia-
ment for one year from among the members of the Federal Council.

Mediation President has rather political than purely legal nature: in fact, the Constitutional Court of
Belarus in the legal sense has extensive rights, including in relation to the settlement of disputes on compe-
tence by examining the constitutionality of laws and regulations.

Above the President is the only final arbiter — the people. He is the source of state power and the bear-
er of sovereignty. In the case where the differences between the branches of government can not be removed,
it is appropriate to his appeal to the people to ensure that the referendum issue was resolved in favor of one
or another.

The President has sole authority only when not needed and do not need countersigning otherwise any
part of another public authority (eg, suggestions, agreement).

A major impact on the shape of the state has a cultural level of the people, their historical traditions, the
nature of religious worldviews, national characteristics of natural living conditions, foreign experience, sub-
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jective factors, etc. Social causes to the fore more often during periods of revolutionary events, such as dur-
ing and after the bourgeois revolutions in Europe and America: a young, progressive bourgeoisie, who led
the general population, has made limited power of the monarch, the elimination of absolutism, establishing a
dualistic or parliamentary monarchy, and sometimes the republic (for example, in the US). Following the US
presidential republic established in Latin America. Finally, enhancing the role of parliament in several coun-
tries in Europe and Asia led to a parliamentary republic. After the collapse of totalitarian regimes since the
beginning of the 90s, this process is developing in many countries in Africa. In the course of historical de-
velopment were peculiar twists: republic under fascism, led by the Fuhrer, Duce, Caudillo little essentially
different from the monarchy (although the legal form was different), and the republic in socialist countries,
the countries of the socialist and capitalist orientation (mainly in Africa) with a one-party system and the
proclamation of the Constitution leading role of one party retains the authentic republican littlefeatures.

Separation of monarchies and republics, and their internal classification of the absolute, dualistic, par-
liamentary monarchy, presidential and parliamentary republic always had and now have a fairly rigid.

In the previous chapter criteria for distinguishing forms of government and today retain their value, all
of them (except clearly expressed Dual Monarchy) exist in different countries of the world. But based on
them, and along with them by combining and new features are previously unknown form, and this trend is
gaining momentum, " clean ', traditional forms, there are fewer and forms of governance in emerging coun-
tries (eg, the decay of the Soviet Union, Yugoslavia, Czechoslovakia), as a rule, connect different features. In
this case, we are not talking about that in the developed capitalist countries, and sometimes in some develop-
ing countries, based on the democratization of political regimes have practically lost the distinction between
monarchy and republic (nature of the monarchy in the UK or Japan are not much different from the Republic
of France or Italy). Speaking of mixed and «hybrid» forms of government, we are celebrating the fact that
lost rigidity of existing classifications and legal grounds: combine the features of the republic and the monar-
chy (eg Malaysia), absolute and constitutional monarchy (Kuwait), presidential and parliamentary republic
(Colombia on the constitution in 1991).

There are several reasons. Firstly, the practice of recent decades shows that the controllability of the
state, it is important not so much the separation of powers and the system of checks and balances (these mo-
ments provide democracy in governance, rule out the concentration of power in the hands of a single body)
as required to establish relationships, interaction, consistency between the work of the supreme bodies of the
state. The absence of this, as the experience of confrontation legislative and executive power in Russia (and
partly — and within the executive branch), leads to a crisis of the entire political system. Creation of mixed
and «hybrid» forms improves the interaction of the state, although this is either by reducing the role of Par-
liament, or by reducing the powers of the president, or by establishing a government submission both par-
liament and the president, which creates some uncertainty in its position. Some pros are almost always ac-
companied by certain disadvantages, such as the tendency of repression role of government sole authority of
the Prime Minister in a parliamentary form of government.

Secondly, the «pure» form board have drawbacks such as the form. For example, a presidential republic
tends to presidential authoritarianism. This is clearly evidenced by the emergence of super-presidential re-
public in Latin America, as well as presidential-monistic republics in Africa. For the same parliamentary re-
public is characterized by government instability, frequent government crises and resignation. As a parlia-
mentary republic and a parliamentary monarchy government depends on the parliamentary majority (and it
often is accomplished by coalitions of different political parties), the loss of this support leads to no-
confidence vote. In Italy, for example, the government has held power in less than a year on average, alt-
hough the party composition of the government is usually almost unchanged, and personal reshuffle insignif-
icant.

However, the performance in favor of changing the form of government in this country in recent years
have increased dramatically, and it seems that this time will not go in vain. The inclusion of elements of a
presidential republic in parliamentary and presidential parliamentary, other methods helps to overcome the
shortcomings of «pure» forms.

Third, the emergence of mixed, «hybrid» forms associated with the spread and the perception of a
growing number of countries in the world of human values, the influence of humanistic ideas and institu-
tions. Under the influence of these ideas in the emirates of the Persian Gulf (Kuwait, Qatar, Bahrain, UAE, in
1992 in Saudi Arabia — the state, the most stubbornly resisted the ideas of constitutionalism) adopted the
constitution. However, these acts are not the constitution in the full sense of the word, because it does not
limit the power of the monarch, because, even where they are not suspended and dissolved parliaments (in
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Kuwait, for example, elections are held), the basic laws declare that all power comes from the monarch par-
liament actually even legally (Qatar, UAE and others.) is a consultative institution [12].

The acquisition of state sovereignty and education on the political map of the world of independent Ka-
zakhstan led to the need of the domestic production model of the organization of state and government. Pres-
ident of Kazakhstan Nursultan Nazarbayev to determine the prospects of the process of formation of the
modern Kazakh statehood, noting that now the people of Kazakhstan have «serious prospects on the basis of
existing achievements formation of a new type of state in terms of... XXI Century» [13; 76].

Model of separation of powers determined by the structure and legal status of the supreme bodies of
state power. Nature of the model of separation of powers depends on the organization of the supreme state
power. The models differ depending on whether an supreme power in the state to one person, or it is carried
out by means of various democratic institutions [14; 224].

Of all the elements of the form of the state is recognized as the most important model of separation of
powers, which has a significant impact on the development process of a new state of the Republic of Ka-
zakhstan, which is still in its infancy, the development and approval of state-political practice for the new
Republic of legal and administrative controls.

At the same time, after fifteen years we can draw some conclusions and analyze the prospects of devel-
opment of forms of government in the conditions held in the Republic of constitutional and administrative
reforms.

Historical traditions of the Kazakh state, the recent history of state-legal formation of independent Ka-
zakhstan determined the choice of country presidential form of government in which the President is the
head of state and the executive branch, its highest official determining the main directions of domestic and
foreign policy, and, in fact, a national leader. However, development of the democratic foundations of the
constitutional system of Kazakhstan has necessitated further improve relations in the organization of the su-
preme bodies of state power, the redistribution of functions and powers in the executive branch, strengthen-
ing parliamentary control over the executive power, which led to a transformation of the form of government
of the Republic of Kazakhstan in the presidential-parliamentary republic [15].

Formed in one state or another system of government institutions, the mechanism of their interaction
has its own characteristics, which are explained by various factors and circumstances which, as a historically
conditioned nature of the objective, and is influenced by subjective factors. The main subjective factor is the
presence in the government figures, able to assume responsibility for the state.

Problems of formation and development of the presidential form of government consists in the organi-
zation. operation and interaction between the legislative, executive and judicial power with the institution of
the President of the Republic of Kazakhstan. Detailed research deserve structural and functional aspects of
implementing powers of the head of state, the search for new tools and technologies for their implementation [16].

Research of the republican model of separation of powers of the Republic of Kazakhstan at the present
stage of its development due to the fact that the problem is complex both in practical and theoretical terms.
The current state of scientific elaboration of the concept «Republican model of separation of powers» does
not allow full use of it as a basic design for fundamental theoretical research. All this complicates the search
for objective laws of development of the republican model of separation of powers in the formation of the
new socio-political system of the Republic of Kazakhstan, Kazakhstan's model to examine the compatibility
of the presidential system of government together historical, social, political and other prerequisites for its
formation level of political and legal culture, mindset and psychology population, as well as a range of other
social factors [4].

According h. 1, Art. 2 of the Constitution is a state with a presidential form of government. However,
analysis of the content of the Constitution, in particular the system of state bodies, shows that in terms of the
accepted classification model of separation of powers Kazakhstan is not presidential, and mixed republic
functioning under a presidential type. As you know, in the classic presidential republics there is no institution
of political responsibility of the Government to the Parliament and the President does not have the right to
dissolve Parliament. The Constitution of Kazakhstan as we find the possibility of expressing a vote of no
confidence in the Government (para. 6 and 7, Art. 53) and the possibility of dissolution of Parliament by the
President (Art. 63) [17].

Thus, the first conceptual document, allowing the construction of its own state, has become a «Declara-
tion of State Sovereignty of the Kazakh Soviet Socialist Republicy, adopted on 25 October 1990. Head of the
republic became president who possessed the supreme administrative — executive. Presidency was estab-
lished by the Law of the Kazakh SSR on April 24, 1990. It pointed out that the president is the head of the
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Kazakh Soviet Socialist Republic. The President does not belong to the executive branch. He had the right to
grant the Supreme Council of the Kazakh SSR candidacy for the presidency of the Council of Ministers of
the Kazakh SSR, as well as put before the Supreme Council of the Kazakh SSR question of resignation or
accepting the resignation of the Council of Ministers. At that time the president was the head of the Kazakh
SSR, which is part of the Soviet Union, so it reflects the peculiarities of the relationship status of the Union
State with its part — the Federal Republic. (Nysanbaev A., M.Masha Murzalin J., A.Tulegulov. The evolu-
tion of the political system of Kazakhstan in 2 vols. — Almaty: Home Edition «The encyclopedia of Kazakh
« 2001 2 vol. — S. 201) 20 November 1990 signed the Law «On improvement of the structure of state pow-
er and control in the Kazakh SSR and amendments to the Constitution (Fundamental Law) of Kazakh SSR»,
according to which it was found that the president is the head of the Kazakh SSR highest executive and ad-
ministrative authorities. The 1993 Constitution was established a clear subordination of government to the
president, who became both head of state and the person heading the single system of executive power.
Thus, in this Constitution referred to the establishment of a presidential form of government, but it is still
important to be secured beginning of a presidential republic [18].

In Kazakhstan, for that matter, in other CIS countries, there was a time lag between the establishment of
the institution of the presidency and the presidency. Since the election of Nursultan Nazarbayev to the office
of President of the Constitutional fixing it took almost three years — April 1990 — 1993 years. From the
outset, the President of Kazakhstan was declared head of state and head of the executive power, but until the
middle of 1991, and he combined the post of first secretary of the Central Committee Communist Party of
Kazakhstan.

This can be explained by the fact that currently give to know the Soviet Union took place in fusion state
with a single party. At that time, there could be no question of division of party leader and head of state,
without prejudice to the authority of the latter. When it became possible, «the presidency took on the role the
supporting structure of the entire system of state power, replacing it as the Communist Party. So he better
than anything else yet, focuses in itself and expresses the essence of what is happening in the post-Soviet
societies. Through the prism of presidencies clearly seen similarities and differences in the lives of the for-
mer Soviet republics « [19; 5].

The 1995 Constitution legally enshrined the country's transition to a presidential model of separation of
powers, according to which there was a fundamental overhaul of existing schemes in Kazakhstan distribution
of powers. The Basic Law was made as a tool for the concentration of power in the executive branch. It has
significantly strengthened presidential power, as expressed in a certain centralization of power. According to
some researchers, the Constitution of 1995 «conclusively established in Kazakhstan presidential republic
with all the ensuing political repercussions. Parliament Modern Kazakh Parliament replaced unicameral body
of representative power — the Supreme Council, which was first formed on the basis of the Constitution of
the Kazakh Soviet Socialist Republic in 1937, and then — on the basis of the Constitution of the Kazakh So-
viet Socialist Republic in 1978 and the Constitution of the Republic of Kazakhstan in 1993. The Constitution
of 1995, which proclaimed Kazakhstan presidential republic and constitutional law «On the Parliament of the
Republic of Kazakhstan and the status of its deputies», «On the Government of the Republic of Kazakhstany,
«On judicial system and status of judges» settled the status and function of each branch of government [20].

The formation of the new Kazakh model of realization of the government, based on the implementation
of the principles of separation of powers and of «checks and balances», the decentralization of many govern-
ance issues. development of civil society led to the need to develop both theoretical background, manage-
ment models of interaction between public authorities relating to its various branches, and tested these mod-
els in practice through direct state-power activities.

The Constitution of the Republic of Kazakhstan laid such structural-functional model of the exercise of
public authority, which shall: a) ensure that state power belongs to the people of Kazakhstan: b) to ensure its
stability and efficiency, the actual governance activity in the country using its capacity and resources: a)
practically implement facing the state goal.

At the same time must recognize the need to improve many aspects of the interaction between the sys-
tem of presidential power, the executive power with the institutions of the legislative (representative) power,
the courts, the supervisory bodies, regional and local authorities.

To strengthen the interaction between different branches of government directed Decree of the Presi-
dent of the Republic of Kazakhstan No 1568 dated March 4, 2005 «On measures for the further use of the
potential of the Constitution of the Republic of Kazakhstan.» The decree aims to further use of the potential
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of the Constitution of the Republic of Kazakhstan, the implementation of a phased process of political mod-
ernization of Kazakhstan society and the state, increasing the role of the Parliament of Kazakhstan [21].

In conclusion, it should be noted that the above model of separation of powers for the implementation
of effective powers of state bodies, the head of state and the relationship between them and the model of sep-
aration of powers is closely linked to the form of government state, because the model of separation of pow-
ers is the source of the form of government of the state. This can be explained by the fact that based on the
form of government clearly divided powers between the branches of government that gives analyze and de-
termine what will be the model of separation of powers.

Since Kazakhstan at the present stage of existence is a «youngy state, the political reforms that are tak-
ing place in the world and in our country, directed on the gradual emergence and formation of a democratic
and legal state with a socially relevant interests, development of society, which operates through the market
and legal relationships education citizens.
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H.C.AxmertoBa, A.A.MaycsiMOaeBa

Ka3zakcran Pecny0iukacbinaarbl OWJIIKTIH 00J1IHY Mo/1e1i TypaJibl

Makasnana KYKbBIKTBIK FhUIBIMIA Oackapy TypJiepiHe OaillaHbICTBI OipHEIIe THUIOJOTHSIBIK MOJCIBICPTe
JKATATHIH MEMJICKCTTIK OHIIIKTIH YHBIMIACTHIPBUTYBIHBIH OapiibIK Typliepi capanTairad. KyKbIKTBIK JaMbIFaH
MEMJICKETTepIeri ToKIpube Ky3iHIe KOJNIAaHBICKA CHICH Kas3ipri 3aMaH KYKBIKTHIK HHTErPAlUsIChIHIAFbI
OWNiKTiH OeJiHy MOJENBICPIHIH epeKIIeTIKTepl 3epTTENreH, OCHl epEeKIIeNiKTep HEeTi3iHAe op MOMACNBIIH
HaKTBI-TApUXH O©3TeIIeNiri alKpIHAaAbL. BuitikTiH 6einy MoaenbaepiHiH KaichOip TypiiepiHe )KaTaThIHbIHA
6ailIaHBICTBl MEMIICKETTIK OHMJIIKTIH YHBIMAACTHIPBUTY TYPJISPiHIH TEPEeH CapanTalbHYbIHBIH TEOPHUSUIBIK
MYMKIHZIr, — ToXipuOemik  KONJaHbUIATBIH  OWIIKTIH ~ Oesliny — Mozgenpaepi  koHe  Kasakcran
PecnyOnukaceiHAarbl 6acKapy TYpJiepi aHbIKTaIbL.

H.C.AxwmetoBa, A.A.MaycbimbaeBa

O moaenu pa3nenenus Biaacreii B Pecmyoinke Kazaxcran

B cratee mpoaHann3upoBaHbl BCE PA3HOBUIHOCTH OPraHM3allMH T'OCYJApCTBEHHOH BIacTH, KOTOPbIE B Ipa-
BOBOIl HayKe NPUHATO CBOJUTH K HECKOJIBKUM THIIOJIOTHYECKUM MOJEISAM, B 3aBUCHUMOCTH OT (DOPMBI IIpaB-
neHus. B paMkax COBpeMEHHOH IOpHAMYECKON MHTErpaluu PacKphIThl OCOOCHHOCTH TeX MOAENEH paszaene-
HUSI BJIACTEHl, KOTOPBIE PEATN30BaHbI B IIPAKTUKE PA3BUTHIX B IIPABOBOM OTHOIIEHUH T'OCYJAPCTB, YTO I103BO-
JsIeT 0OHAPYKUTh KOHKPETHO-HCTOPUUECKOE CBOeoOpasie KaxKIoH 13 TakuX Mojeneil. YIiryOIeHHbIH aHanu3
Pa3HOBUAHOCTEH OpraHM3aIMN TOCYJapCTBEHHOH BIIACTH C TOYKH 3PEHUS MX NPHHAIJIEKHOCTH K TOH MIN
HHOIT MOZeNH pa3JeeHus BIacTel I03BOJISICT ONPEETIUTh TEOPETHUSCKN BO3MOXKHYIO U NIPAKTHUECKH pea-
TU3yeMYyI0 MOJIeNb pa3fesieHns BiacTeil u popmy nmposBieHus (ocymectsieHus) B Pecriy6nuke Kasaxcran.
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Problems of strengthening the legality and legal order

This article deals with the role and its features of localization, regulation of regularity and law order in the
public relations. Regularity and law order are necessary element of the constitutional state therefore based on
regularity and the law; the state can provide unshakable steady level of discipline and turn its legal. And also
the problems of improvement of the legislation are considered, its role and place in formation and develop-
ment of the constitutional state. The problems of regularity and law order always pay attention of scientists
and civil servants because the condition of the rights and freedoms of the person is directly connected with
questions of definition of a political regime of society.
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Many works are written about legality. There is also a set of definitions about this phenomenon. But
almost each of them is the most important thing that contributes the essence, the basis of legality — strict,
steady observation, execution of the rule of law by the participants of public relations. It is inherent validity
of any historical period, regardless of the conditions of place and time. In the concrete historical conditions
of this entity is filled with specific content and acquires appropriate forms. Legality is proclaimed, and often
is enshrined in law as a principle, the requirements to comply with legal regulations, addressed to the sub-
jects of public relations. However, for various reasons, including measures of state coercion, legality (ob-
servance of the rule of law) is shown in concrete behavior, activity of the specified subjects, i.e. becomes the
method of their activity. The result is a mode of social life, expressed in fact that the majority of participants
of public relations observe and comply with public relations.

Thus, the validity can be defined as a principle, method and strict mode, strict observance, fulfilment of
the rules of law by participants of public relations (state, its bodies, public and other organizations, labor un-
ions, officials, citizens, -all of them, without exception). This principle acts as a ideal form of legality — all
people have to respect the rule of law. Actually, not all legal rules and not all subject of law are respected
and enforced, many violations of legality take place. Legality is closely related with other phenomenon — a
legal order (law and order). The legal order is the condition of orderliness of public relations based on the
law and legality. This is the end of the result of implementation of legal requirements and regulations, result
of observance, compliance and enforcement of the legal norms, i.e. legality. The legal order represents the
purpose of legal regulation, only for its achievement laws and other normative legal acts are published, im-
provement of legislation is carried out, measures of legality strengthening are taken place. It is important to
be aware of the following circumstances:

— firstly, it is impossible to achieve law and order in other ways, in addition to the improvement of legal

regulation and enforcement of law;

— secondly, legality strengthening naturally and inevitably leads to strengthening of a law and order;

— the concrete maintenance of a legal order depends on the maintenance of legality which, in turn, is de-

fined by a number of the circumstances considered below [1].

Legality in the conditions of concrete historical period of concrete state, its political mode and etc. is
filled with a specific content. The content of legality and legal order in the conditions of Eastern despotism,
the Athenian slave-owning democracy, feudal absolutism democratic or totalitarian regimes of modernity has
huge differences, although the legality is always compliance, enforcement of legal order- its result.

Differences in the maintenance of legality and legal order depend on its sides (elements): subject (legal-
ity carriers — that has to conform to legal requirements); subject (structure of subjects covered by the obliga-
tion to comply with legal regulations and the right to require such performance from other people); regulato-
ry (a circle of legal instructions is obligatory for execution). Changing these aspects of legality and defines
the different amount of content in the specific historical conditions, increase or decrease of its role in the so-
ciety.

So, the main carrier of legality is its activity (behavior) of people. But through it property of legality,
i.e. compliance with the law, get also other objects — normative and law-enforcement acts (such as the law
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contradicting the Constitution, laws, establishing non-judicial or emergency order of consideration of certain
categories of criminal cases) has been one of the major causes of mass unjustified repressions in the USSR in
the 30's and early 50's. The maintenance of legality substantially depends on structure of its subjects. The
majority of scientists connect concept of legality with activity of all participants of the public relations, i.e.
the states, its bodies, public and other organizations, officials and citizens. However, there is an opinion
which considerably narrows this structure, excluding from it citizens, and in certain cases and public organi-
zations. But the exception of anyone from among the subjects of the law creates the illusion of not fulfill-
ment of legal requirements. There is a narrowing of the sphere of legality, and it from all-social, political and
legal turns into the phenomenon much narrower, connected with activity of a limited circle of subjects.

This narrowing of the range of subjects of legality in terms of the administrative-command system con-
tributed to the emergence of «dead zonesy, is not subject to the law. And although it proclaimed the idea of
«universality of legality», in fact, outside of its scope remained consistently the top party and state apparatus,
and often the number of state bodies. In the period of Stalin's personality cult is led, in particular, to mass
arbitrariness and lawlessness, and during stagnation to the development of corruption, the formation of the
clan system for decades with impunity carrying out criminal activities. Similar phenomena take place in the
present [2; 215].

Thus, narrowing of a circle of subjects of legality destroys idea of its generality, all-obligation of legal
instructions, equalities of all before the law that in practice leads to the erosion of the mode of legality. The
normative side of legality is determined by the nature and content of legal norms, observance and execution
which form this concept. Most of authors connect legality with need of observance of all legal norms. How-
ever, there is an opinion that the meaning of legality is performed only norms formulated in the laws. Ac-
ceptance of this position would mean an exception of the sphere of legality of obligation of observance of
subordinate regulations that eventually will inevitably lead to weakening of the mode of legality in the country.

Expressed the opinion that the concept of legality are themselves rules of law, the law itself. Legality
really is closely connected with the right, with the legislation, can't exist without them: people observe, exe-
cute not abstract slogans, but concrete legal instructions. The contents of the legislation, thus, define the
maintenance of legality, its standard party. However, legal norms itself are the prerequisite, but not an ele-
ment of legality. Otherwise there is an illusion that strengthening of legality can be reached only due to im-
provement of the legislation. Also existence of the independent scientific concept other than the legislation which
at the same time would reflect the transition mechanism from legal opportunity to legal reality is necessary.

The selection of the parties of the content of the legality allows for a fresh look at its historical devel-
opment. Differences in the content of legality and legal order in the different historical conditions are deter-
mined primarily normative and subjective aspects of this content: firstly, the degree of regulation of certain
aspects of social life, the concrete content of the legislation reflected the interests of different classes and
social groups, etc., and secondly, the entities are obligated to comply with legal regulations and has the right
to require such performance from the other, i.e., the range of authorized and obligated subjects of legality.

In any society the number of the persons obliged to observe strictly the law includes all representatives
of enslaved classes and, as a rule, considerable part of a ruling class, and the relevant requirement is consist-
ently supported by the compulsory force of the state. Thereby the vast majority of the population in the con-
ditions of all social and economic structures and all political regimes is compelled to work according to the
existing legislation. At the same time in specific historical conditions, at various political regimes some part
of a ruling class and a top of government, having rights to demand from others observance of rules of law
(that a people at large is often deprived), cannot adhere to requirements of legality, violate legal instructions.
Here various options which depend on a political regime, the form of government, the level of culture of the
population, especially political and legal, conditions of legal regulation and etc. But this does not affect the
final conclusion that law and order exist under any political regime, and that their specific content socially
determined and is shown in normative, objective and subjective sides of the legality. All this objectively
causes that circumstance that formal legality and a legal order in certain conditions can turn into the contrast,
having become «the lawlessness built in the law» [3; 4].

So, many negative things in our society were not only the result of violations of the laws.

There were a lot of regulations that are not consistent with the public interest. Their «strict observance»
actually meant «strict violationy, i.e., have resulted in negative consequences for the people, for the interests
of social development. Therefore, improvement of legislation involves the creation of robust mechanisms to
identify and reflect on the laws of the people's will and interests of the progressive development of society.
Important for the theory and practice of strengthening the legality is the question of delimitation of the prin-
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ciples and requirements of legality. The principles of legality are the main ideas, start expressing the content
of the law, and the requirements of what «requires» legality, i.e. formulated in the general form of legal regu-
lations, compliance, performance of which makes the phenomenon (behavior, act, etc.,) legitimate.

With this approach it is possible to identify four of the principle of legality: the rule of law, unity, feasi-
bility and reality of law. The rule of law is usually interpreted as the rule of law in the system of normative
acts. However, this principle must be understood much more broadly — as obedience to the law and all regu-
lations and all acts of the implementation of the law (application, compliance, and performance), and all oth-
er objects. Only under these conditions, the principle of the rule of law becomes universal, throughout the
entire fabric of society [4; 9].

Under unity (universality) of the law refers to a single direction of legislating and prevoiusly in the ter-
ritorial and subject terms, i.e. on the whole territory covered by the respective normative act, in relation to
the activity of all subjects of public relations. The feasibility of legality means choosing strictly within the
law of the optimum, consistent with the goals and objectives of the company options for the implementation
of legislative and prorealtime activity (behavior), the inadmissibility of the opposition to the legality and ex-
pediency. And, finally, the reality of law is an achievement actual performance of the legal requirements in
all activities and will be held accountable for any breach of them.

The unity (generality) of legality is understood as a uniform orientation of law-making and realization
of law in the territorial and subject plan, i.e. in all territory of action of the relevant statutory act, in relation
to activity of all subjects of the public relations. Expediency of legality means need of a choice strictly within
the law of the optimum, answering to the purposes and tasks of society options of implementation of the law-
making and right realizing activity (behavior), inadmissibility of opposition of legality and expediency. And,
at last, the reality of legality is an achievement of the actual execution of legal instructions in all kinds of ac-
tivity and inevitability of responsibility for any their violation.

Requirements of legality (that demands legality) reflect its orientation which is caused by the content of
rules of law. Unlike principles, expressing the content of the legality of the act in all its spheres, apply to all
activities of any entity of public relations requirements associated with certain activities of certain subjects.
For example, the requirements of the protection of rights and legitimate interests of citizens, publication of
legal acts in the prescribed manner apply to the authorities of the state, etc. Along with the principles and
requirements of the law we can distinguish two groups of features of the law that often, but without sufficient
grounds are considered as its principles or requirements. This is, firstly, the characteristics of external rela-
tions of legality (the relationship with democracy, culture and so on), and, secondly, the ways and means of
ensuring the legality (state control, citizen participation in strengthening the rule of law and so on). When
considering communication principles and requirements of legality, you can come to the conclusion that each
of the principles can be deployed in the totality of its requirements.

So, the principle of the rule of law is developed in the following requirements:

— all laws (and activities for their creation) have to correspond to the constitution and other higher laws;

— subordinate regulations (and activities for their creation) have to correspond to laws;

— acts of right application and law-enforcement activity have to correspond to laws and subordinate
regulations based on them,;

— acts of individual behavior have to correspond to the laws based on them to subordinate regulations
and acts of right application [5; 32].

It is important that each of these requirements, in turn, can be developed in set of provisions which or
are directly recorded in the law, or follow from its text: laws have to correspond to the Constitution.

Thus, we from the principle of the rule of law through the relevant requirements of the law came to spe-
cific legal regulations. In the same way based on the activities and outcomes can be deployed and other prin-
ciples of law in the requirements, and then in certain legal norms. This allows you to define a clear list of
requirements and to carry out their regulatory consolidation and specification that will create additional op-
portunities for strengthening the legality and legal order. The role of legality and legal order can be consid-
ered from different positions, and above all from the point of view of the state and individual. To state this
role primarily is determined by the place that take legality and legal order in the legal regulation of social
relations. Leading the society, the state uses a variety of methods and tools: economic, political, ideological,
organizational, and others. Among them, the most important place takes the legal regulation of social rela-
tions. This method lies in the fact that the state publishes (or authorizes) the rule of law and provides univer-
sal compliance and enforcement, i.e., legality, and thereby achieves the legal order.
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The special place of this method is connected, first, by that legal norms regulate all most important as-
pects of life of society: economy, political activity, property relations, questions of a family and marriage,
etc. Therefore, compliance with the relevant rules determines the order and stability of the most important
spheres of human activity, the existence of society itself. Secondly, other methods of state management of
the society is often implemented through legal regulation. So, planning (organizational method) is often con-
ducted through the approval of the plan regulation (for example, the budget law); wages (economic method)
sets the regulatory basis of its size, the procedure of calculation and payment, etc. From the standpoint of
personal legality and legal order act primarily as a means of protecting her rights, freedoms and legitimate
interests. They protect people from the tyranny of the state and its bodies, and unlawful actions of other per-
sons. Personal freedom degree, reality of its rights and freedoms, level and reality of democracy depend on a
condition of legality and a legal order. And as in modern conditions interests of the personality become pri-
ority for the state, this party of legality and a legal order is also the most important purpose of the state ac-
tivity [6; 5].

All this defines a special role of legality and a legal order for society in general: they act as a basis, an
order kernel in society, as conditions and necessary elements of democracy, as the main universal values and,
therefore, essential parts of legal and general culture. Strengthening of legality and legal order is an indispen-
sable condition and means of formation of the constitutional state, and they — its necessary elements. The
state will become legal only in the presence of a strong rule of law and stable, based on the law and the legal-
ity of the order.

In light of the above, it is possible to make some predictions about the development of legality in the
formation of a constitutional state.

First, there will be a consecutive expansion of the subject party of legality, i.e. a circle of those objects
which will gain property of legality. It will belong to different types of activity (behavior) of people, to legal
acts (standard, law-enforcement and other acts of realization of the right), managerial and other documents,
the relations of people and their organizations. Thus those objects which were traditionally considered as
unlawful that is connected with implementation of the principle will fall within the scope of legality more
and more: «Everything is authorized (i.e. it is lawful) that it isn't forbidden by the law».

Secondly, there will be changes in the subject party of legality. Formation of the constitutional state as-
sumes that all subjects of the public relations, without exception (the state, its bodies, public associations,
officials, and also labor collectives), really will become carriers as duties strictly to observe legal instruc-
tions, and the rights to demand respecting the rule of law from other subjects. Thus the reality of these rights
and duties will constantly increase, won't become almost absolute yet. Thirdly, to improve the regulatory
side of the law. This improvement will occur in at least three directions. On the one hand, the content of the
legislation is increasingly will correspond to the actual conditions and the progressive trend of social devel-
opment (change management economy, the democratization of social life etc). On the other hand, the legisla-
tive process will be improved itself, which is primarily due to its democratization, participation by the wider
public, with the expansion of its scientific base. And at last, the structure of the legislation radically has to
change. The law has to become the main source of the right in practice. Thus, unlike many existing, new
laws have to be, as a rule, laws of direct action that will make unnecessary the edition of the supplementing
and concretizing instructions and will allow to realize the principle of rule of law in practice. Law enforce-
ment doesn't happen spontaneously. It demands purposeful impact on behavior (activity) of subjects of the
public relations, i.e. is administrative process [7; 64].

Successful influence on this process requires knowledge of mechanisms of the implementation of legal
norms in activity of people; factors which influence on behavior, defining its legitimacy or illegality, and
also means by which it is possible to operate this behavior, providing its compliance to legal instructions and
requirements.

In legal literature reality, provision of law is traditionally considered as a result of influence of guaran-
tees of legality: general (economic, political, ideological) and special (normative and organizational-legal).
Thus, however, the following circumstances aren’t considered.

Firstly, in the theory of guarantees negative impacts, without knowledge of that an effective activity on
strengthening the legality is impossible.

Secondly, really guarantees work as set of any phenomena, the processes including both positive, and
negative impacts (so, public prosecutor's supervision is realized in activity of numerous prosecutors in which
shortcomings and violations also take place).
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The problem of law enforcement demands knowledge and the accounting of all variety of the factors in-
fluencing behavior of people — both positive, and negative, both legal, and material, political, organization-
al, psychological, etc. The problem of strengthening of legality is, thus, not only legal, it has complex charac-
ter. For implementation of effective measures for strengthening the legality it is important to know the mech-
anism of action of all factors in relation to different social levels, to different types and directions of activity
of all subjects of public relations.

Unity of the specified factors possesses all signs of social system: forms unity of elements inseparably
connected among themselves, has the ordered hierarchical structure, develops under certain laws of social
development. This system is multi-level, in which intensive management processes flow, complex infor-
mation streams exist.

Influence of the factors entering into this system can be as the positive, i.e. promoting lawful behavior
and strengthening of legality, and negative, pushing people on the illegal acts breaking the legality mode.

It is possible to allocate four main levels of system of these factors: all-social, regional (region, district,
etc.), group (collective, family, etc.) and individual. While the same factor in different conditions, in combi-
nation with other factors, including the qualities and characteristics of an individual, may have a different
impact (positive or negative) or it can be applied to the case of neutral.

The factors influencing realization of all rules of law by all participants of the public relations in all ter-
ritory of the country belong to all-social level. The considerable part of social processes and the phenomena
renders on behavior of people (and, therefore, on a condition of legality) generally positive influence and
acts as that as legality guarantees — economic, political, legal and others (positive sides and elements of
economy, policy, culture, «good» laws, etc.). But there are many all-social factors having opposite impact on
a condition of legality (shortcomings of economy, mistakes in the political management of the country, omis-
sions in activity of various government bodies and so forth) which define the general reasons of offenses.

At the regional level, as well as on social action of many factors becomes a «variablex»: their impact on
the legal human behavior can vary according to the nature and intensity (the state of the production and dis-
tribution of wealth; the degree of compliance of legal norms of social relations and so on).

It is important to bear in mind that various factors (economic, political, legal and so on) interact with
each other and the end result (the behavior of subjects) in each case is determined by the combined influence
of many factors related to different social levels and interconnected complex causal, functional and other
dependencies.

The factors operating at the group levels represent specific conditions of activity of the relevant group.
So, in relation to public bodies of region, city, district, etc., as such act, the level of their material and tech-
nical equipment, activities guide, local and departmental regulations, the level of general and professional
culture of the employees, etc. Impact of all factors on the concrete act of legal behavior is carried out on two
channels [8; 13].

Firstly, under the influence of conditions (all-social, regional, group) acquired traits, properties, quali-
ties of a person that determined the character of his behavior in the legal situation i.e. the personality pos-
sessing a certain level of legal, political and moral consciousness is formed.

Secondly, system of these factors determines the specific life situation, perceiving and evaluating which
the person chooses a certain option of behavior (lawful or unlawful). So, at intention to make, for example,
residential theft entity assesses the possibility and probability of circumstances, such as availability and re-
sponse of the alarm, the responsiveness of the police, the state of detection of such crimes in the region, se-
cure sales kidnapped, etc.

Influence of different factors on legal behavior can be direct, when under their direct impact is generat-
ed by the person or when they are directly taken into account by the person when making a decision about a
particular variant of behavior.

Thus, the problem of strengthening the legality is complex, is associated with many phenomena and
processes of social life and can be successfully solved only in the context of overall stability in the country.
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M.III.KakimoBa, A.W.bipmanoBa

3aHABUIBIK K9HE KYKBIKTBIK TIPTINTI HBIFAMTY MaceJiesepi

Makanaza 3aHIbUIBIK NEH KYKBIKTBIK TOPTINTiH aTKapaThlH KbI3METi, OJNAp/blH KOFaMIbIK KaTbIHACTAp/bI
KYKBIKTBIK PETTEyZAeri OpPHbl MEH 63relleTiKTepi KapacThIPbULABbL. 3aHABUIBIK IEH KYKBIKTBIK TOpTill
KYKBIKTBIK MEMJIEKETTiH KQKETTi 3JIeMEHTTEpi OOJIbIN TaObUIFaHABIKTaH, MEMJIEKET MBI3FBIMAC 3aHABLIBIK I1EH
KYKBIKKa HETi3/IeNTeH KaJbINThl JeHTeiIer] TopTil jkarnaiiblHaa FaHa KYKBIKTBIKKA aifHAJIaTHIHBIH aHBIKTal
OTBIPHII, OHBIH OPHBI MEH PO, 3aHHAMaHBI JKETLIIIPY MOceIeCiHiH KoKeHTecTUlrine OaliaHbICThl 3aHIBIK,
cebenTepi aHBIKTAIABL. 3aHJIBUIBIK XKOHE KYKBIKTHIK TOPTINl Macelesepl op yaKbITTa FalbIMAAPABIH JKOHE ic
JKY3IHIET] KbI3METKepIIep IiH KOHUIIH 031He aynapansl, cededi skeKke alaMHBIH KYKBIFBI MEH €pKi — KOFAMHBIH
casiCH TOPTIOiIH aHBIKTAYbIH TiKeJIeil HbICAHBI.

M.III.KakumoBa, A.N.bupmanosa

[Ipo6aemMbl yKpenieHusi 3aKOHHOCTH ¥ NTPaBOIOPSIAKA

B crarbe paccMaTpuBaroTCst poJib ¥ OCOOEHHOCTH JIOKAJIHM3aIMH, PETYIHNPOBAHUS 3aKOHHOCTH U TIPABOHOPSI-
Ka B OOIIECTBEHHBIX OTHONICHHSX. 3aKOHHOCTH M IIPABONOPSIOK — HEOOXOIMMBIE DJIEMEHTHI IIPAaBOBOTO
rocyapcTBa. ABTOPHI OTMEUAIOT, YTO, OCHOBBIBASICH HA 3aKOHHOCTH U IIPaBe, MOXKHO 00ECIIeUNTh HEMOKOJIe-
OMMBIN yCTOMYMBBIM YpPOBEHb MUCLUIUIMHBI U HPEBPATHTh OCYIapCTBO B MpaBoBoe. Takke paccMOTPEHbI
poO6IeMBI COBEPIIEHCTBOBAHUS 3aKOHOJATENBCTBA, €T0 POJIb U MECTO B CTAHOBJICHUH M Pa3BUTUH IIPABOBOTO
rocynapcTBa. B craTbe ocBelieHbI MpoOIEMbl 3aKOHOMEPHOCTH U INIPABOMNOPSIKA, BCETAa MPHBIEKAIOLINE
K ceOe BHMMaHHE YUEHBIX M TOCCIYXKallMX, OCKOJIBKY COCTOSIHHE IIpaBa M CBOOOJBI YEIOBEKA HAMPSIMYIO
CBSI3aHO C BOIIPOCAMU OIIPEIEICHHUS ITOJUTHIECKOTO pexkrMa 00IIecTBa.
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The personality features of convicted women and their influence
on incarceration Conditions in the medium security institutions

This article considers some of criminological characteristics of women personality, who have committed
crimes and serving sentences in maximum security penal colonies. This article considers the characteristic of
educational work in a correctional institution for alimentation of convicted women, that should be taken into
account to certain extent, and differ from the educational work with the convicted men. The positions of new
Penal Execution Code of the Republic of Kazakhstan on the question of alimentation of convicted mothers
and the opportunity of creation of orphanages, where the convicted mothers could spend the time with their
children. The article describes the significant corrections of criminal-executive policy towards its humaniza-
tion.

Key words: convicted women, the medium security institutions, deprivation of freedom, correction, self-
education, incarceration conditions.

The actuality of selected theme is largely determined by changes in social, economic and legal marks of
Kazakhstan society, the new character of social relations. In accordance with this, the criminal-executive
field is targeted to international standards of methods of treatment of convicts to deprivation of freedom. The
new Criminal Executive Code of the Republic of Kazakhstan, which will come into force on January 1, 2015
[1] marked the beginning of a significant correction of criminal-executive policy towards its humanization in
order to create more favorable conditions for the successful correction of convicted women in prisons.

The country's economic and political reforms have led to a crisis of society and a sharp drop in the
standard of living of the population. Accordingly, it has affected the level of crime. The particular concern is
caused by female criminality, which has a significant influence on the general crime situation, especially on
the crime among the younger generation. Therefore, it is necessary to find the most effective ways, forms,
means and techniques of neutralization of female crime [2; 22].

Correction of convicts in the process of execution and punishment is a main task among the others in
the medium security institutions. Educational and correctional processes in security institutions occurs under
conditions of physical isolation of convicted women from society and family. Their spiritual relationship
with society is also restricted. The realization of the principle of process of education of the convicts with life
is carried out according to the law and the regulatory regime of the colony and it has its own specific forms.

Isolation of convicted women from society, the specific conditions of isolation have a profound influ-
ence on their psyche, make them to experience their stay in the colony. This mental state of convicted wom-
en creates a certain climate, which is reflected in the correctional process. In this aspect, the study of prob-
lems of the penalty of deprivation of freedom of women has particular relevance and importance.

The phrase «convicted woman» consists of antonyms — words, which are hard to combine into one
concept. Nevertheless, it exists in the third millennium, and even fairly widespread not only in Kazakhstan,
but also in civilized foreign countries. The condemnation and isolation of the person in places of deprivation
of freedom puts him in a difficult situation. Gender characteristics of women determine additional negative
consequences associated with the difficult circumstances of their life while execution of the criminal sen-
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tence. Only some of them can independently solve a difficult situation and return to a normal life after the
liberation. This implies the irreversible losses for the woman, her microenvironment, family, society as a
whole. Obviously, the convicted women need a special complex help, i.e. legal, psychological, educational,
social help. The system, which shows the essence and features of social work with them.

The conditions of execution of deprivation of freedom in security institutions depend on the type of in-
stitution, which is defined by the court and by the behavior of the convicted woman. The better behavior of
convicted woman gives the greater benefits to her and stimulates her correction, inspires self-education, dis-
cipline [3; 112].

In the Articles 103—118 of the Criminal Executive Code of the Republic of Kazakhstan [1] are indicated
in detail the conditions and procedure for execution of sentence of deprivation of freedom in different types
of security institutions.

Of course, one has to agree with the statement of scientists that the activity of correctional institutions is
primarily educational activity. Under the educational work with convicted to deprivation of freedom should
be understood purposeful organizational psychological and pedagogical activity of correctional officers, pub-
lic associations, providing re-socialization of convicts, and the whole solution of the correction of their views
and beliefs, formation of perceived need for labor, formation of respect for the society, the law, rules and
traditions of human coexistence.

The education in general and professional educational institutions is not only a mean of ensuring acqui-
sition and development of convicted women a certain base of knowledge, but also it actively influences on
the formation of the ideology, moral qualities, positive motives for socially useful activity, which in turn has
only a positive effect on the behavior of the convicted, and, consequently, it improves the conditions of exe-
cution of deprivation of freedom. With the increase of the level of general education and culture of convicts,
it is achieved a better understanding of the various aspects of labor, social and educational activity; it devel-
ops such qualities as self-discipline, the ability to overcome difficulties, sense of purpose, it ensures the for-
mation of emotional -positive attitude towards them [4; 186]. Education is one of the most important social
factors. Despite the lack of regular dependence between the growth of education and reducing crime, the
prison statistics of different countries of the world shows that the structure of «prison population» is domi-
nated by less-educated part of the society. Obviously, the relatively high level of education in the period of
social and economic instability is not able to neutralize the effect of a complex of other negative factors. The
level of education of women, deprived of their liberty, testifies not only to the presence of professional quali-
fications, life experience, formed consciousness and value-motivational sphere, priorities in satisfaction the
needs, but also the general culture, development, awareness, including the problems of motherhood, child-
hood, education and training. From this perspective, the state and dynamics of the level of education of this
category of convicts in Kazakhstan is characterized by inconsistency: the average educational level de-
creased, but significantly increased the number of those with higher and specialized secondary education
(professional) education. Differentiation of convicted mothers on this indicator testifies the predominance of
those with secondary and secondary special (professional) education. However, the «group of risk» includes
every third convicted, as they have only primary or lower secondary education. In combination with other
adverse social factors lower level of education often acts as a determinant, which predetermines
criminogenic way to resolve difficult situations.

The educational work in the security institutions can not be done without the spiritual influence of soci-
ety, without the participation of close relatives of convicted woman (parents, husband, children, and others.)
and labor collective (sadly, now help from them is very weak).

Undoubtedly, the relationship between convicts and parents, children and other close relatives creates
and strengthens their sense of guilt in front of them, helps to realize the error of their behavior, causes the
desire to change it. In addition, such a relation provides information about life in freedom, about the pro-
spects for the future, reducing the sharpness of isolation, helps prepare women for life in freedom.

It should be noted some importance and the educational role of the rights of convicts to religion, its
practical effectiveness in the results of correction and re-socialization of convicted women.

Many convicted women participate in the group of psycho-correction work, which includes technology
of relaxation training, self-hypnosis, the regulation of mental states; there are conducted various trainings,
repeated tests, which have very positive effect on the behavior of convicts and to the terms and treatment.
Convicts communicate with a great desire with psychologists.

In addition to the psychological preparation of the convicted woman to the life and activities on free-
dom, personnel of medium security institutions during imprisonment helps in formation of moral, legal, la-
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bor, physical, aesthetic and other education of convicts, which contributes to their correction and re-
socialization.

The moral education is a very important and complicated matter, because the lack of stable moral prin-
ciples led convicted women to the crime. Moral education is closely connected with all areas of the educa-
tional influence, since it concentrates in itself a manifestation of their influence on the individual. The most
important personal characteristics of convicted women, which depend on their living conditions, education
and development, are the needs and interests which motivate them. For all categories of convicted is charac-
teristically a negative content of value-normative system, neglect of social norms, lack of volitional con-
scious aspiration and its compliance. Convicts clearly in favor of a certain anarchism or personal freedom in
deciding between good and evil, they doubt whether they should work if it is not needed. It is clear that they
have no value attitude to labor and tolerant forms of communication, and there dominate the forms of ag-
gressive or passive adaptation.

The majority of convicted women shows no interest in politics, economics; the increase of the educa-
tional and cultural level is not value for them. The limitation of their interests leads the part of convicted
women to closing them on their personality and leads to egocentrism, to distorted idea of their importance, to
the inability to critically assess their capabilities (high self-esteem of the person). Others, on the contrary,
lose all confidence, underestimate their strength, do not believe in the possibility of returning to a normal life
because of the destruction of old relations, loyalties, family and kinship.

It is known that assessment of other people is important for women and what impression they produce,
many are characterized by demonstrativeness. Convicted women do not constitute an exception among them.
But the rise of demonstrative behavior of such persons at the same time combined with a reduction of control
over it. Demonstrativeness, which determines criminal manifestations, including aggressive nature, performs
protective functions and helps them in the self-affirmation. The criminals’ need for the self- affirmation be-
comes obsessive and it has a significant influence on their whole lifestyle. It's not just the desire to please
men or other women or to look better, it’s a need to be confirmed, as if it fixes their existence, place in life in
general.

The convicted women are characterized by sharpness of some character features. The shamefacedness
is manifested in special way. In some cases, natural shamefacedness is disguised as defensive reaction in the
form of a sharp irascibility, acrimony, sometimes rudeness. In other cases, shamefacedness is associated with
increased vulnerability and emotional instability (tears, crying, offishness). In third group of convicted wom-
en almost complete lack of shamefacedness is observed, loss of sense of feminine pride, dignity, which is
manifested in the vulgar behavior, bravado of their position.

The convicted women are characterized by certain deviations in the character, for some — hysterical,
for others — a psychopathic manifestations. These features women develop faster than men. Sometimes they
take extreme forms as roughness, imbalance, tearfulness, blatancy, etc. Contradictory character, its uncer-
tainty is more clearly manifested in convicted women. However, there are masculine features are observed in
behavior of convicted women. They even try to imitate men, their gait, clothing, mannerisms, speech, etc.
Over time, this behavior becomes a habit, it becomes the norm.

One of the typical features of convicted women is their amorality. Egoism and selfishness, laziness and
inertness, secrecy, anger and hostility to the surrounding define their relation to the collective, to the admin-
istration, to other people, it expresses their anti-social nature. Therefore, no coincidence that every six mis-
conduct in women's prisons is related to the immoral behavior, and every fifth is expressed in fights, misbe-
havior, disobedience to the administration. [5; 14].

The legal education of convicts involves the formation of their sense of justice, including knowledge of
the principles and norms of law, as well as belief in the need to follow them. In addition, it involves organi-
zation of lawful, responsible, socially active behavior of convicts [6; 12].

In educating of convicted women prominent place takes the participation in the amateur performances
(according to the new legislation — voluntary organizations of convicts) that has a significant influence on
the spiritual, professional and physical development; stimulate useful initiative of convicts, participation in
issues of labor organization and leisure of convicts: the assistance the administration of the institution in
maintaining of discipline and order, the formation of a healthy relationship between the convicts, providing
social help for convicts and their families.

It should be noted that the labor of persons sentenced to deprivation of freedom is the primary means of
correcting them. One should not forget a huge positive influence of labor for convicts as a necessary condi-

Cepus «[lMpaBox». Ne 1(77)/2015 83



B.A.Amanzholova

tion of their life. Attitude to work is an important indicator of the convicts. The overwhelming majority of
convicted women express the desire to work in any field [7; 282].

In educational work with convicted women the phenomenon of acceleration should be taken into ac-
count, which manifests itself in a faster physical development of the body (weight gain, growth, etc.), as well
as in the earlier puberty. Studies show that in social and moral, intellectual and educational development
convicted women lag behind their peers, that is, the gap, which is caused by the acceleration, is shown here
especially real. Therefore, in the absence of strong moral beliefs and clear principles of social behavior,
young offenders often before entering the colony acquire a negative sexual experience. For many entry into
early sexual relations is accompanied by the use of alcohol in the criminal groups, so some of them are
abused by their partners. Early sexual relations for many convicted women were often accompanied by preg-
nancy and criminal abortions, which affected their health. Some of convicts, as a result of promiscuous sexu-
al lifestyle, are sick with venereal diseases and was registered in venereal disease dispensary, some of them
are subject to compulsory treatment of sexually transmitted diseases in correctional institutions. Negative
sexual experience is the cause of amoral behavior of convicts in the colony, the most dangerous form of
which is manifested in very common sexual perversion in the women's correctional institutions. Therefore, to
the issue of counteraction to the sexual perversions should be given special attention.

The addiction to alcohol, drugs and smoking has a major influence on the physical condition of the
woman's body, which is more destructive for body of women than men. Although the percentage of women
among alcoholics and drug addicts is less than the percentage of men, but the transition from domestic drink-
ing to alcoholism and associated decay of personality occur much faster. In recent years, demographers, psy-
chiatrists, sociologists, educators are concerned about the growth of drug addiction and alcoholism among
women.

The dismissive attitude of the convicted women to their health leads to the fact that they do not comply
with hygiene requirements, do not protect themselves from catarrhal diseases, which causes various compli-
cations of gynecologic diseases. All this requires a combination of awareness-raising work with the organiza-
tion of specific medical services for convicted women.

The anatomical physiological features of women are taken into account in the organizations, which exe-
cute the sentence, in a disciplinary practice, labor and living conditions of convicted mothers. This is also
reflected in the criminal executive law. Thus, in accordance with the Art. 16 of the new Criminal Executive
Code of the Republic of Kazakhstan, institutions, which execute sentences of convicted women with chil-
dren, can organize the orphanage. In the orphanages institutions provide the necessary conditions for normal
life and development of children. Convicted women and their children under the age of three years, are
placed in the orphanage and communicate with children in their spare time without any restrictions. They are
allowed to live together with their children. Convicted pregnant women and nursing mothers can receive
food parcels in the amount and range defined by a medical report. Convicted pregnant women, women in
childbirth and the postpartum period are entitled to specialized medical care. In institutions’ orphanages chil-
dren are provided with food, daily necessities, individual beds, bedding, clothing, underwear and shoes for
the season, taking into account gender and climatic conditions due to budgetary funds.

Thus, taking into account the features of the person of convicted woman is important to the process of
correction and re-socialization. Proper organization and maintenance of the punishment, the involvement of
prisoners in labor activities, educational activities, training, the use of incentives and penalties, conditional
release ahead of time and other forms of early release, the implementation of various forms of post-
penitentiary activities to consolidate the results of corrective treatment — all these invariably involve thor-
ough knowledge of personality of each convicted woman.

In contrast to the execution of punishment, serving it by convicts consists of coercive measures applied
to them by the administration of the security institution on behalf of the state. In this case, if the punitive part
of the sentence, from the objective side, is serving almost uniformly (excluding prominent violators of the
regime), then the subjective attitude to this process can be quite different. Therefore, the criterion and the
mark of convicts’ relation to the sentence is strict observance of the regime and the individual educational
work, in the aggregate, reveals the positive and negative personality features, the degree of stability to the
crime and the nature of the changes during the period of serving the sentence in a medium security institu-
tions.
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b.A.AMaHX0/10Ba

CotraJjraH diieaiepaiH TYIFAJIBIK epeKIIeJTIKTepi sKIHe 0J1apAbIH KayilnTuIiri
opTaila MeKemeJiep/ie ycTay HIapTTapbiHa dcepi

Makanaga KbUIMBIC JKAacaraH »JKOHE KaraH TOPTINTEri KOJIOHWsUIApJa JKazajlapblH OTCHTIH oHerniep
TYJIFaChIHBIH KeHOip KPMMHHOJIOTHSIIBIK epeKIuernikTepi KapacTblpbuiasl. COTThUIBIFBI Oap ofennepai ycray
YUIIH Ty3ey MeKeMeJepiHIeri TopOWesiK >KYMbICTap/blH cHIatTamacel Oepiiami, on keitbip mopexene
COTTBUIBIFBI 0ap ep aaamMIapiblH TOPOMENK J>KYMBICHIHAH aHpBIKUIANAHYbl JKOHE €CKepilyl Kaxer.
CoTThUIBIFEI Oap aHANApBl YCTAy JKOHE COTTHUIBIFBI Oap aHanaplblH 3 OananapbIMEH YaKbIT OTKi3¢ alaThbIH
Gamanap yHiH Kypy MyMKiHAiri cypakrapsl Ooiibiamia Kazakcran PecnyOnukachiHblH jkaHa KpUIMBICTBIK-
aTKapy KOJEKCIHIH epexerepine o3repicTep eHri3ingi. ABTOp KbUIMBICTHIK-aTKapy CasiCaThIHBIH I'yMaHU3aIHs
OarbITBIHA Kapail MaHBI3/IbI ©3Te€piCTEePiH KOPCETIN CHIIATTAIbL.

b.A.AMaHXo010Ba

Oco0eHHOCTH JTUYHOCTH KEHIIHMH-0CYKI€HHBIX U UX BJIHSHUE
HA YCJIOBHSA COEP:KAHUA B YUPEKICHUAX CPeaHel 0e30MacHOCTH

B craTtpe paccMaTpHBarOTCSl HEKOTOPBIE KPIMHHOJIOTHYECKHE OCOOSHHOCTH JINYHOCTH KEHIIMH, COBEPILIHB-
IIMX NPECTYIUICHUS ¥ OTOBIBAIONINX HaKa3aHHs B KOJOHUSIX CTPOTOro pexuma. JlaeTcst XapakTepucTHKa Boc-
MUTATENbHOM PaboTHl B HCIIPABUTEIBHOM YUPEKICHUH IUIS COJCPKaHUS SKCHIIUH-OCY>KACHHBIX, KOTOpas
JOIKHA B HEKOTOPOH CTEMEHH OTJIMYaThCAd OT BOCIHUTATENbHOH pPabOTBHI € MyXUHMHAMHU-OCYXKICHHBIMU.
OTMeUeHO, YTO TMOJI0KEHUSI HOBOTO YTOJIOBHO-UCTIOMHUTENBHOTO Koaekca Pecry6muku Kaszaxcran mpeny-
CMaTPHBAIOT BOIIPOC COMAEPKAHUS OCYKACHHBIX-MaTepel 1 BO3MOXKHOCTb CO3/[aHHS JOMOB J€TeH, B KOTOPBIX
OCYXJIEHHbIe-MaTepPU MOIJIM ObI MPOBOAUTH BPEMsI CO CBOUMHU AETbMH. ABTOp IOKa3bIBAET CYIECTBEHHBIE
TIOJIO>KUTEJILHEIE M3MEHEHHUS! YTOJIOBHO-HUCHIOIHUTEILHON TTOJIUTUKY B CTOPOHY €€ TyMaHU3aliH.
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HpOﬁJ’leMbl NPUMEHCHUSA NMIPUHYAUTECJIBHBIX MEP MEAUITUHCKOI'O XapaKTepa

B craTbe ocBemmaroTcst HEKOTOpPbIE MPOOIEMbI MPONU3BOCTBA MO JeIaM O MPUMEHEHHHU NPUHYAUTENBHBIX Mep
MEJUIIMHCKOTO XapakTepa K HEBMEHSEMBIM. ABTOPBI IMPOBOIAT KPAaTKHH CPaBHUTEIBHO-HCTOPUYECKUIT
0030p. PaccmaTpuBaroTcst BOIIpockl Hadana M OKOHYAHMS JOCYAEOHOTO pacclieOBaHUS MO TAKUM JIEeTaM.
B yactHOCTH, yneneHO BHUMaHHE BOIPOCAM O3HAKOMIICHHS HEBMEHAEMOIO C MaTepHaaaMu jAena. ABTOPbI
CUHTAIOT, YTO HET HEOOXOAMMOCTH IPEXJEBPEMEHHO IPEKpalaTh YroJIOBHOE AENO0, TaK KaK He KakJ0e
TICUXWYECKOE PACCTPOHCTBO HCKIIIOYaeT BMEHSAeMOCTb. KpuTHke mopaBepraercsi KpuTepuil oOIecTBEHHON
OIIaCHOCTHU JEsSHUs KaK OCHOBaHUE HEIIPUMEHEHUs Mep MEAUIUHCKOTo XapakTepa. IIpu 3Tom ananusupyercs
KaK HallMOHAJbHOE, TaK M MEXIyHapOAHO-TIPaBOBOE 3aKOHOJATENBCTBO. ABTOPHI CUHMTAIOT, YTO TaKoe
pelieHue ciefyeT MPUHUMATh TOJIBKO C yIETOM BBIBOJIOB CyJEOHO-TICUXHATPUUECKOH SKCIIEPTH3HI.

Kniouesvie cnosa: HeBMEHAEMbIH, TNPHHYAWTEIbHBIE Mepbl MEIULIUHCKOTO XapakTepa, CyJaeOHO-
TICUXUATPUYECKas SKCIEePTH3a, OOIIECTBEHHAS OMACHOCTH JESIHUSI, 03HAKOMJIEHHE C MaTepHuanaMu Jiena, mpe-
KpallleHHe YTOJIOBHOIO Jie]a B OTHOLIEHUH HEBMEHIEMOTO.

Kak mpaBuno, npectynieHnsi cOBEpIIAIOTCS JIOABMH, 10 TOW WM WHOM MPUYMHE MEPeCTYNUBIIUMU
YeJIOBEYECKHEe LEHHOCTH W MOpaybHble ycTon. Ho B KHM3HM BCTpedaroTcs ciaydad, KOTAa OOLIEeCTBEHHO
OTIACHBIE MPOTUBOIIPABHBIE NIESHUS COBEPIIAIOTCS HEBMEHSEMBIMH JINLIAMH — POIUBIINMUCS C TICHUXHYe-
CKMMH TATOJIOTUSMH WJIH 3a00JIEBIIMMU 1T03Ke. IHOTIa, TIOTPSICEHHBIE COJICSIHHBIM ITH HACTYITHBITMU JIJIS
HUX HeONaronpusATHBIMH MOCIEICTBUAMH, OOBHHSEMbIE 3a00J€BaIOT AYIICBHBIMU OOJIE3HSAMH, KOTOpPHIE HE
JTAIOT UM PYKOBOJAUTH CBOMMH JIEHCTBUSMH M OTJaBaTh ce0e B HUX OTYET. B Takux cuTyanusx mepes CyaoM
BCTaeT BOIIPOC O HEOOXOANMOCTH UX JICUEHUS MPUHYIUTEIHHO.

[TpunyauTenbHOE JIeYeHHE — 3TO OCOOBIH BHJ FOCYJapCTBEHHOTO NPUHYXKIEHHS, 0co0as Mepa COLu-
QJIBHOW 3aIUTBI OT JCHCTBUH TyIIEBHOOONBHBIX. Takke NPUHYAUTENbHBIE MEPhl MEUIIMHCKOTO XapakTepa
MIPUMEHSAIOTCA CYZOM B OTHOIIEHWH JIUII, COBEPIIMBIIHNX OOIECTBEHHO OMACHOE JCSHUE M CTPAJArOIINX al-
KOT'OJIM3MOM, HApKOMaHWEH WJIH TOKCUKOMaHUEH.

PaccMmoTpenre MHCTUTYTa TPUMEHCHHS MPUHYIUTEIHHBIX MEpP MEAWIMHCKOTO XapakTepa, Ha Hall
B3I, 1eTiecooOpa3Ho HayaTh C MCTOPHUYECKOTO 0030pa, YTO TMO3BOJISET MPOAHATN3UPOBATH 3apOKIACHHE
JTAHHOTO WHCTUTYTA, TEHJACHIINN €T0 Pa3BUTHS.

B cpennue Beka B Kazaxcrane cymectBoBas cBoa 3akoHOB Tayke xana — JKeti XKaprbl, HO OH He 3a-
TparmBaj BOIPOCOB O HEBMEHAEMOCTH NoACYAUMBIX [1]. B cpenneBexoBoii sxe Poccum, B oTim4ane oT cTpan
3amagHoit EBpormbl, He OBLIO KECTOKOTO MPECNeOBaHHS JYIICBHOOONBHBIX («OECHBIX», IOPOTUBBIXY,
«OnaxxeHHBIX») [2; 52]. [locne nosiBneHust B cT. 79 «HoBOyka3HBIX cTaTei 0 TaTh0aX, pa30OWHBIX U YOUICT-
BEHHBIX Jienax» CoOopHOTo ynoxeHus naps Anekces Muxainosuua (1649 r.) monoxeHusi 0 HEBUHOBHOCTH
«0OeCHOTO», COBEPIIUBIIETO YOUICTBO, BCTAI BOIPOC O JAJIbHEHINEH cyapOe ykazaHHbIX jmil [3; 15]. U3 uc-
TOPUH OTEYECTBEHHBIX MOHACTBIPEH M3BECTHO, YTO MHOTHUX «OECHBIX», COBEPLIMBIINX OOIIECTBEHHO OMac-
HBIC JESHHA, TIOMEILAT B MOHACTHIPH IS «U3THAHUS OecOBCTBa» ellé Ha OcCHOBaHMHU LlepkoBHOro ycraBa
Bemukoro kasa3s Bnagumupa ot 996 r. O ToM ke ynmoMuHaeT nTUChbMeHHBIH maMsaTHUK XII B. «Kutne deo-
nocus Ilegepckoro». OTedecTBEHHBIE MOHACTHIPH HCIIOJIB30BAJIMCh B KAYECTBE MECT IMOKASHNS, OTOBIBAaHHA
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CCBUIKM U 3akitoueHus, BIioTh 10 XVIII B. Bripouem, naneko He Bcerma «OecHBIS» MOMAAANU O] ONEKY
MoOHacThIpei [4;. 20].

B coserckmii iepuon B 1922 . 8 YK PCOCP 65111 3aKpeTuieHBl HOPMBI O «MepaxX COIMAbHOM 3aIin-
ThI», 3aMEHSIONINX 0 TPUTOBOPY Cya Haka3zaHue. [[pakTuka MpUMEHEHUs JaHHBIX HOPM ObLIa Ype3BhIUaii-
HO HemoclefoBarenbHa. Cynbl 4acTO MyTaJNCh B CBOWX PEIICHUAX, HE UMes BO3MOXKHOCTH YSICHUTH cebe,
K KOMY € JOJDKHO OBITh TpuMeHeHO npunyauteiasHoe aeueane. Ctaten YIIK PCOCP 1922 r., kacaBmuecs
JIUI], COBEPIIUBIINX MPECTYIHBIC JCIHUS B HEBMEHIEMOM COCTOSIHUU WX 3a00JEBIINE TICUXUICCKUM pac-
CTPOMCTBOM TOCTIE COBEPIIIEHUS MPECTYIUICHHSI, OBLTH pa30poCcCaHbl 1O BCEMY KOJCKCY U HE CUCTEMAaTU3HPO-
BaHHI [5].

VIIK PCOCP 1960 r. Buepsbie BBen riiaBy 27 «lIpuMeHeHNe TPUHYIUTESIBHBIX MEP MEIUIIMHCKOTO U
BOCIUTATEIBPHOTO XapakTepa», TAe¢ Obula JgaHa Ooyiee TOAPOOHAas periaMeHTalus — YTrOJIOBHO-
MPOIIECCYaTbHON NEATENHHOCTH B OTHOIICHWH JIMIl, COBEPIIUBIINX OOIIECTBEHHO OMACHBIC ACSHHUS B CO-
CTOSIHUM HEBMEHSEMOCTH WM 3a00JIEBIINX TCHUXUYECKHM PAaCCTPOMCTBOM IOCIIE COBEPIICHHUS MPECTyIUIe-
HUs, JIeNaromas HEBO3MOXKHBIM WCIIOIHCHUE Haka3aHus. [lOSBUINCH OCHOBaHHS MPUMCHEHUS MPUHYIH-
TEJIBHBIX MEP MEIUIIMHCKOTO XapaKTepa, YTOJIOBHO-IIPOIECCYaIbHBIC TapaHTHH (00s3aTelbHOE yyacTue 3a-
IIUTHHKA, 00s13aTeIFHOE MPOU3BOJICTBO MPEABAPUTEIHHOTO CIEACTBUSA) JIHII, B OTHOIIEHHH KOTOPBIX BEIOCH
TaKoe MPOU3BOACTBO [6].

B VIIK Ka3CCP 1959 r. umenacs rnaBa 20 «OcoOeHHOCTH MpeaBapUTEIbHOrO CIEACTBUS B OTHOIIE-
HUS JINIA, TPU3HAHHOTO HEBMEHSIEMBIM», TJ€ TaKkKe Obljla JaHa PerJaMEHTAIUs YTOJIOBHO-TIPOIIECCYaTbHOM
JEATETHFHOCTH B OTHOIICHHUH JIUII, IPU3HAHHBIX HEBMEHsIeMBIMH. B 310 pemakuu YIIK Obuta cBost ocobeH-
HOCTh, & UMEHHO B Jucno3unuu cT.193, tme roBopuinock: «Eciau mpu mpou3BOJACTBE MPEIBAPUTEIHLHOTO
CIIEICTBHS MaTepralaMH Jieja, B TOM YUCIE U Cy/leOHO-TICHXHAaTPHUECKO dKCIIepTU30H, OyIeT yCTaHOBIIE-
HO, 9TO JIUIIO, IPUBJICYCHHOE WM TIOJUIeKallee IPUBICYCHUIO B Ka4ecTBE 0OBHHIEMOT0, COBEPIIHIO 00IIIe-
CTBEHHO OTACHBIC JCWCTBUS B COCTOSHUU HEBMEHSEMOCTH WM 3a00JeNI0 JYIICBHOW OOJIC3HBIO TOCTE CO-
BEPIICHUS PECTYIUICHHS, TO CJICJIOBATENb IIPOJI0IDKACT CIEACTBHE IO Aeiy» [7].

[Ipon3BOACTBO MPEABAPUTENLHOTO CIEICTBUS B OTHOIIEHHH HEBMEHAEMBIX JIUI] UMEET Pl OCOOCHHO-
CTeH, BBI3BIBAIONINX HAYYHBIC JUCKYCCHH U CIOXHOCTH MPaBONPUMEHEHH. B Hay4HO nuTeparype BOIpoc
0 HayvaJie TOCyAcOHOTO paccieIoBaHUS B OTHOIICHUH JIMIA, UMEIOIIETO TICHXUUYECKOE PACCTPOUCTBO, TPaK-
ToBajcs HeogHo3HauHo. Tak, T.JI.MuxaiiioBa cUuTacT, 4TO «IyIIeBHAS OOJIE3HH JIUIA, COBEPIIMBIIETO 00-
IIIECTBEHHO OIACHOE JIeTHNE, HE MOXKET CITy’KUTh OCHOBAaHHMEM JUIS 0TKa3a B BO30YK/IEHHWHU YTOJIOBHOTO Jiena,
a TaKXKe B CBS3M C COBEPIICHHUEM OOIIECTBEHHO OIACHOTO JISSHUS HEOOXOANMO BEISICHHTD, HE MPEIICTABIISCT
JIU JIAIIO OOIIECTBEHHOM OIMACHOCTH ¥ HE TOJIEKUT JIU B CBA3H C ATHM IPUHYIUTEILHOMY JICYEHHUIO. Y CTa-
HOBHUTH 3TO MOYKHO TOJBKO B pPe3yibTaTe MPOBEACHHUS MOJHOTO U BCECTOPOHHETO MPEIBAPUTEIHHOTO CIIE-
cTBU» [8; 32].

Cpenu yYEHBIX BBICKA3aHO MHEHHUE, UTO ()aKT HATHYUS TICUXUYECKOTO 3a00JIeBaHUS JINIA SBIISETCS 00-
CTOSATENHCTBOM, UCKITIOYAIOIINM BO3MOXKHOCTh BO30YKIIEHUS yroioBHOro Aena. OgHako HaIw4due y cyzned-
HO-CJIEJICTBEHHBIX OPraHOB TAKMX JaHHBIX, KaK MPAaBUIIO, HE MCKIIOYAeT HE TOJHKO BO3ZMOXKHOCTH, HO M He-
00X0JIMMOCTh BO30YAHUTH YTOJIOBHOE JIEJIO, TaK KaK TPYAHO OBIBACT OMPEACIUTH, BMEHSEMO 3TO JIUIO WU
Hert [9; 105].

Koneuno, gacTo yke B Hauayie paccielOBaHHs OY€BHIHO, YTO JESHUE COBEPIIEHO JIMIIOM, HE OTIAr0-
M cebe oT4éTa B CBOMX JEHCTBUSIX M3-3a AYIICBHON OOJIE3HHU, U UTO 3TO JIMIIO HE MPEACTABISACT OMACHO-
¢t ais obmiectsa [9; 106].

Ms1 pazfenseM MO3UIMIO T€X YYEHBIX, KOTOPBIE CUUTAIOT, YTO HAJHYHE TICHXHYECKOTO PAacCTpOMCTBa
JIUIIa HE MPENATCTBYET HaYaly JOCYJAeOHOTO paccieoBanus, U, 00Jee Toro, CHuTaeM, 4YTo Havajo JoCyaeo-
HOT'O PacCiIeIOBaHUS B OTHOIIIEHUH JIUIA, CTPAJAAFOIIETO MICUXUIECKUM PACCTPOHUCTBOM, B KaXKJIOM KOHKPET-
HOM cIyd4ae sBIsieTcs 00s3aTenbHbIM. TaKas mo3uius 00yciIoBIeHa PSAOM IPHUIHH.

Bo-niepBbIX, Ha cTaguu MPOBEPKH COOOIICHNS O IPECTYIUICHUH Y CIIEOBATENs, JaXKe MPU HATUIUN Me-
JTUIIMHCKUX CIIPABOK 00 HMMEIOMIEMCS y JIMIa TICUXUYSCKOM PACcCCTPOMCTBE, HET OCHOBAaHUWH MJIs BBIBOJA
0 TOM, YTO JIULIO COBEPIIMIO OOIIECTBEHHO OMMACHOE JIESTHIE B COCTOSHUU HEBMEHAEMOCTH WJIH YTO y JaHHO-
ro JIUIa y>Ke IMOCJie COBEPIICHUS MPECTYIUIEHUS! BO3HUKIIO TICHXHYECKOE PAcCTPOMCTBO, MPEMSITCTBYIOIIEE
Ha3HAYCHHUIO HaKa3aHWS WX €ro UCIOIHCHHI0. DTO, B CBOIO OYepe/b, UCKIOYAeT BO3MOXKHOCTH OTKa3a
B BO30Y>KICHUH YTOJIOBHOTO Jieja [0 OCHOBaHMAM, npeaycMoTperHsiM cT. 37 YIIK PK (3a orcyrcTBHem co-
cTaBa (CyObeKTa, CyOBEKTUBHON CTOPOHBI) MpecTyIUIeHNs). /[ yCTaHOBIEHUS YKa3aHHBIX BBIIIE 00CTOS-
TEIBCTB HEOOXOIMMa CYyJCOHO-TICUXHATPUUYECKAs HSKCIEPTH3a, MPOU3BOACTBO KOTOPOH BO3MOXHO YKe
0 BO30YKICHHOMY yrojioBHOMY neiy [10].

Cepus «[lMpaBox». Ne 1(77)/2015 87



P.M.>XXamueBa, P.®.[lagawos, 5.A.>Kakynos

Bo-BTOpBIX, IpH pelIeHUH BOIIpoca O BO30YKIEHUH YTOJIOBHOTO /Ieia B OTHOLIEHUH KOHKPETHOTO JIU-
11a, UMEIOMIETO TICUXHYECKOE PACCTPOMCTBO, HENB3S HMCKIIOYaTh BO3MOXHOCTB, YTO JAHHOE JIUIIO0 MOTJIO
OBITh HCTIOJIB30BAHO B KAYECTBE OPYAHS MPECTYIUICHHUS IPYTHX, BMEHAEMBIX JHIl. JlaHHOE 00CTOATEIHCTBO
MOKET OBITh YCTaHOBJICHO TOJIBKO B XOJI€ PEABAPUTEILHOIO paccieJOBaHMUs YTOJIOBHOTO Jefia yTeM Ipo-
W3BOJICTBA PsJa CICACTBEHHBIX JCHCTBUI.

[IpexpamaTs yroioBHOE JIEN0 32 OTCYTCTBHEM COCTaBa MPECTYIUICHHS (CyOBeKTa) MpexAEBPEMEHHO,
TaK Kak He KaKJ0e IICUXUYECKOE pacCTPOICTBO UCKII0YAET BMEHAEMOCTh. OCBEIOMIEHHOCTh PYKOBOAUTESA
CIIEICTBEHHOTO OpraHa, Cile[oBaTels, M03HaBaTeNil O HAJWMYUH Y JIHMLA TCHXHMYECKOTO pPacCTpOWCTBa
IO CMBICITy JEWCTBYIOIIETO 3aKOHOAATEIhCTBA HE SBJSIETCS OCHOBAHHMEM JJIsl OTKa3a B BO3OYXKIEHHH yro-
JIOBHOTO JI€Ja, & BBICTYIAeT OCHOBAaHHWEM /s 0O0s3aTeNbHOTO HA3HAYEHWS M TPOU3BOJCTBA CyAeOHO-
MICUXUATPHYECKON IKCIICPTH3HI.

C nameil TOYKH 3peHUs, BIOJHE COOTBETCTBYIOIIECH EHCTBYIONIEMY 3aKOHOAATEIHCTBY, B KaXKIOM
KOHKPETHOM CIIydac MpU HAJTMIAH COOBITHS OOIIECTBEHHO OMACHOTO ACSHUS (MPECTYIUICHUS), HE3aBUCHMO
OT TOTO, CTpajaeT JH JIMIO NMCUXUYECKUM PACCTPOWCTBOM WIIM HET, YTOJOBHOE JENO TOJDKHO HOAJIEKATDH
BO30YKICHHUIO.

B VIIK nMeroTcs omnpezelieHHbBIe 0COOCHHOCTH OKOHYAHMS MPEABAPUTEIIEHOTO CISACTBHS TI0 YTOJIOB-
HBIM JIeJlaM B OTHOLICHWH JIMII, COBEPLIMBIIUX OOIIECTBEHHO OMACHOE JISIHUE B COCTOSIHUM HEBMEHSIEMOCTH,
a TaKXKe JIMII, Y KOTOPBIX MOCJIE€ COBEPUIECHHSI IPECTYIVIEHU BO3HUKIIO IICUXMYECKOE PacCTPOICTBO, Jenaro-
1ee HeBO3MOXKHBIM Ha3HAUEHNE HaKa3aHUs WM €T0 HCIIOTHEHHE.

OkoHYaHWE TPEABAPUTENHFHOTO CIEICTBUS SBISETCS BAXKHBIM 3TAllOM B PacCleIOBAaHUM YTOJOBHOTO
nena. 3HaYMMOCTh JaHHOTO 3Tama OOBSCHIETCS TeM, YTO UMEHHO B 3TOT BPEMEHHOW OTPE30K KOHCOJIUAH-
pyIOTCS Bce COOpaHHBIE 1O YTrOJOBHOMY JENy [IOKa3aTelbCTBa M HHBIE MPOIECCYAIbHBIE JTOKYMEHTHI.
Ha stom atamne cnenoBarens MpuHAMAET OKOHYATENIFHOE PEIICHUE O MOJTHOTE PAcCiIeT0BAHHOTO YTOJIOBHOTO
Iena, a TakxKe 0 JalbHenIIel ero cyan0e.

[lo oxOHYaHWM TPEABAPUTENHLHOTO CIEACTBUS B OTHOLICHUH JIMLA, COBEPIIMBILETO MPECTYIUICHHE U
3a00JIEBIIIETO TICUXIMYECKUM PACCTPOHCTBOM, CIEOBATENb JOJDKEH O3HAKOMHUTH 3aMHTEPECOBAHHBIX y4acT-
HUKOB C MaTepuaiaMHd YTOJIOBHOTO JIeNIa, ITOCJIE 3TOr0 COCTaBUTh NMOCTAHOBJICHUE M HAMPABHUTH YTOJIOBHOE
neno npokypopy coriacHo 1. 5 c¢r.514 VIIK PK. [lanee npokypop paccMaTpHBaeT YrojJOBHOE J€JO0 U HpHU
COOITIOZICHUU HEOOXOAMMBIX TpeOOBAaHMUIT HAITPABISIET YTOJIOBHOE JEIO B CYJI JIISl PACCMOTPEHHUS IO CYIIEeCT-
By [10].

B cBs3u ¢ Tem, 4TO OpMOI OKOHYAHUS MPEABAPUTENHLHOTO CIEACTBUS B OTHOLUICHUH HEBMEHSIEMOTO
JUIa, Y KOTOPOTO TICHXUYECKOEe PACCTPONCTBO BO3HHKIIO TIOCTIE COBEPIIEHUS MPECTYIICHHS, BBICTYIIAET Ha-
MIpaBJIEHUE YTOJIIOBHOTO JIeNa B CyJl C TIOCTAHOBJICHHEM, TO HEMaJIOBKHBIM SBIIAETCS BOMPOC, CBSI3aHHBIN
C 03HAKOMJICHHEM JTAHHOTO JIMIIa C MaTepHajlaMy YrOJIOBHOTO JAeja, MPU3HAB, YTO BCE CIICACTBEHHBIE JeHCT-
BUS TIO YTOJIOBHOMY ey MIPOM3BEACHBI, a COOpaHHBIE 10KA3aTeNbCTBA JOCTATOUYHBI IS IPUHATHS PEIICHUS
0 HAIpaBJICHWW YTOJIIOBHOTO JIENIa B CYA AJIsl PELISHHsI BOIIPOCa O IPUMEHEHUH NIPUHYAUTEIBHBIX MEpP MEIH-
IMHCKOTO XapaKTepa.

Hekotopbie aBTOpBI NpPUAEPKUBAIOTCA MHEHHSA, YTO NPEABSIBIATH MaTepHalbl YrOJIOBHOTO Jeja
JUTSE 03HAKOMJIEHHUS] HEBMEHSIEMBIM HE HYXHO, IIOCKOJIKY HEBMEHSEMOE JIUIIO B CHITy CBOETO TICHXHYECKOTO
paccTpoiicTBa He CIIOCOOHO OCO3HABaTh (PAaKTHUECKOTO XapaKTepa CBOWX JCHCTBHM, MPABHILHO BOCIPUHH-
MaTh OOBEKTHBHYIO ACHCTBUTENLHOCTD M MOMPOCTY MOHUMATH COJEpIKaHUE MPEIbSBISEMBIX €My MPOLEecCy-
aNbHBIX TOKYMEHTOB [9; 118].

Hpyrue aBTOphI mpeasaraloT NPUHUMATH pelieHre 00 03HAKOMIJICHMH HEBMEHSEMOTO C MaTepHalaMiu
YTOJIOBHOTO JI€Na, B 3aBUCUMOCTH OT ICHXHYECKOTO paccTpOMCTBA JIMLA M COCTOSHUS €T0 3I0pOBBS, B MO-
MEHT OKOHYaHUs IpeABapUTeNbHOro ciaenctaus [9; 118].

O3HakOMJIEHHE C MaTepHajlaMy YTOJIOBHOTO JeJIa SBIISIETCS BAKHOW rapaHTHEH 3aIllUThl IPaB M 3aKOH-
HBIX MHTEPECOB JIHIIA, TaK KaK MOCJe TAaKOTO O3HAKOMIICHHS PACIIMPSIOTCS BO3MOXKHOCTH 3aIIUTHI, KOTOpas
rapantupoBana Koncrurynueit PK B oTHOIeHnn Beex rpaxnad 0e3 uckmodenusi. OrpaHHYUB JIMIO B IpaBe
03HAKOMJICHUS C MaTepHallaMi YTOJIOBHOTO JIefia, MBI TEM CaMbIM JIMIIaeM ero mpaBa Ha 3 (eKTUBHYIO 3a-
HIATY.

OpHako Korja JHLO B CHIy CBOETO MCHUXHUYECKOTO pacCTPOHCTBA HE CIIOCOOHO MPaBUIIBHO BOCTIPHHU-
MaTh OOBEKTHUBHYIO AEHCTBUTEILHOCTh, IOHUMAaTh M OCO3HABATH COJICPKAHNE MPEABSIBICHHBIX MY MpOoLec-
CYQJIBHBIX JOKYMEHTOB, BPSIJI JIH 1IeJIeCO00pa3Ho IaBaTh €My MaTepUaNbl YTOJIOBHOTO Jieia JJisi 03HAKOMIIe-
HUs. B maHHOM ciy4ae 03HaKOMIJIGHHE C YTOJIOBHBIM JEJIOM BBICTYMACT JIMIIb (OPMANTBHOCTHIO U HE SIBIISIET-
Csl TapaHTHEW 3aIUTHI MPaB W 3aKOHHBIX WHTEPECOB, a JIMIIb 3aTpyOHsEeT paboTy cienosarens. Ha nam
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B3I, B CIIydae, €CIIM COCTOSIHHE JIMLA TAKOBO, YTO O3HAKOMJICHHE HE HMEET CMBICNA, JOCTATOYHO OrpaHH-
YUTHCS 03HAKOMIIEHHEM C MaTepralaMy YTOJIOBHOTO JieJia 3allMTHIKA H 3aKOHHOTO TIPEICTaBUTES.

[Ipn ynydmeHWu TCUXWYECKOTO COCTOSHHUS JIUIA, MMEIOMIETO MCHUXWYECKOE PacCTPONCTBO, IOIKEH
pemaTbesl BOIPOC O €r0 BO3MOYKHOCTH MIPUHUMATE YYaCTHE B CICACTBEHHBIX U HHBIX HEOOXOAMMBIX MPOLEC-
CyaJIbHBIX IEHCTBHUSIX. D0 HE0OXOJUMO MTOTOMY, UTO CJIEOBATENh MU Cy/ HE BIpaBe OTPaHNYUBATH B Ipa-
Bax JIUI0, KOTOPOE B CHITY CBOETO IICHXMYECKOTO COCTOSHUS HE CIIOCOOHO MPUHUMATh Y4acTHe B yTOIOBHOM
nene. He ycraHOBUB TaHHOE OOCTOSTEIBCTBO M OTPAHUYHB B IIPABax JIMIIO0, MBI TEM CAMBIM JIUIIIAEM €TO I10-
CJICZHETO MpaBa CaMOCTOSTEIBHO 3alUIIATh CBOU IPaBa U 3aKOHHBIC HHTEPECHI.

B cBs3u ¢ 3TUM BO3HHKAET BOMPOC O TOM, KaKHM OOpa3oM YCTaHOBHUTH BO3MOKHOCTH HEBMEHSEMOTO
JIUIIa TPUHUMATH y4acThe B O3HAKOMIICHHH C MaTepUalilaMH YroJIOBHOTO jiena. [1o obmiemMy mpaBuity JaHHOE
00CTOSITENHCTBO BBISICHACTCS B X0JI€ MIPOU3BOJICTBA CYIeOHO-TICHXHUAaTPHYECKON IKCIIEPTU3bL. B TO e Bpems
cyneOHO-TIcHXHaTpuIecKas SKCIepTH3a — 3TO BeChMa JUTHTENBHBIN MPOIIEeCC, MOPOH 3aHUMAIOIIUI He OJUH
Mecstl. CienoBarenbHo, MPOBOANTH CYIAEOHO-TICHXHATPHUECKYIO SKCIIEPTU3Y CIIEIHAIBHO IS PEIIEHHsT BOIIPOca
0 BO3MOKHOCTH O3HAKOMJICHHS JIMIIAa C MaTepruajiaMi YTOJIOBHOTO JieJia He MIPEICTABIISIETCS BO3MOKHBIM.

B crnoxwuBImIelics cuTyanuu, Ha Hall B3rJsA, OyneT HauOosee MpaBUIbHBIM HEMOCPEACTBEHHO Tepe
pelIeHrneM BOTpoca O IeNIeco00pa3HOCTH 03HAKOMIICHHSI HEBMEHAEMOTO C MaTepHajaMi YrOJOBHOTO Jefa
MPOBOJUTH MCHXOJIOTO-ICUXUATPHUECKOE OCBUACTENBLCTBOBAHKE 3TOTO JIMLA C LENbI0 MPUHATHA 00OCHO-
BaHHOTO PEIIECHHSI O BO3MOXXHOCTH O3HAKOMJICHHSI TaKOTO JIMIa C MaTepuajaMH yrojoBHoro xaena. [lomo6-
HOE OCBH/IETEIHCTBOBAHUE MOXKET OBITh MMPOBEIEHO CIEIIMATINCTOM B O0JIACTH IICUXHUATPHH.

VY nun, B OTHOUIEHWH KOTOPBIX BEAETCS MPOM3BOACTBO O NMPUMEHEHWH MPHHYAWTEIBHBIX MEp MEeIu-
LIUHCKOTO XapakTepa, MCUXUYECKOe PacCTPOMCTBO HE BCErJa UCKII0YAaeT BO3MOKHOCTh IPUHUMATE y4acTHE
B CJICIICTBCHHBIX M WHBIX MPOIECCYaTbHBIX MeicTBUAX. Tak, mo maeanto C.H.IlIumkoBa, «rmybokoe meuxu-
YECKOE PacCTPONCTBO B MOMEHT COBEPIIICHHS OOIIECTBEHHO OMACHOTO ACSTHUS B CHITY psJia IPUIHH (KPaTKo-
BPEMEHHOCTH 00JIE3HH, YepeioBaHre OONIEe3HEHHBIX MIPUCTYIIOB C PEMHUCCHAMH U T.II.) MOXKET yXKe uepe3 He-
CKOJIBKO JTHEH 3HAYMTENBbHO CMSTYUTHCS WIIM UCUE3HYTh COBCEM, TaK YTO JIMIO, HEBMEHSEMOE B OTHOLICHUH
WHKPUMHHHPYEMOTO €My JesHH, OKa3bIBAETCsl CTIOCOOHBIM Y4acTBOBaTh B IIPOM3BOJICTBE IO YTOJIOBHOMY
nemay» [11; 14].

Oxonuanune nocynednoro paccinenoBanus mo Hopomy YIIK PK ot 4 utonst 2014 r., KOTOpBIH BCTyNUI
Bcuny ¢ 1 suBaps 2015 r., BO3MOXHO B HECKOJBKUX (hOpMax — OOBHHHUTEIIBHBIA aKT, IIOCTAHOBJCHHE O
MPEeKpaIIeHNH YTOJIOBHOTO JIeJia ¥ MOCTAHOBIIEHHE O HANPABJICHUH JIeia B Cy[ U IPUMEHEHUs TPUHYIH-
TENbHBIX MEp MEAUIIMHCKOTO Xapakrepa [12].

Hapsimy ¢ oOmmmM mopsiikoM OKOHYaHHS MPEABAPUTENHFHOTO CIEACTBHSA 110 YTOJIOBHOMY Iy B PaMKax
0c000r0 TPOM3BOJICTBA B OTHOIIEHUH HEBMEHSEMBIX CYIIECTBYIOT ONMpENeIEHHBIE 0COOCHHOCTH 3TOTO 3Ta-
1a, pernameHTHpoBaHHble cT. 518 HoBoro YIIK PK.

Tak, corigacHo 3TOW cTaThe MO0 OKOHYAHHM MPEABAPUTEIHLHOTO CIICACTBUS CIIE0BATEIb BBIHOCUT IIO-
CTaHOBJICHHE!

1) o mpekparieHnu aea MPOU3BOICTBOM B CITydasx, IPEIYCMOTPEHHBIX CT. 35 M 4acThIO MATOU CT. 288
HoBoro YIIK, a takxe xorna 0one3HEHHbIE ICUXUYECKHE PACCTPOMCTBA HE CBA3aHBI C OMACHOCTHIO IS ce0sl
WM JPYTUX JIUI] TH00 C BO3MOXKHOCTBIO PUYUHEHUS] HHOTO CEPhE3HOTO BPEAa;

2) 0 HampaBIICHUH JIeNIa B Cy/ JIS IPUMEHECHHS MPUHYIUTEIHHBIX MEP MEITUITMHCKOTO XapakTepa [12].

3nech mpeAcTaBisieT MHTepec MpobieMa MpEeKpalieHus] YTOJIOBHOTO Jella B paMKax Takoro ocodoro
MPOM3BOACTBA. B mporeccyanbHOll uTepatype CYLIECTBYIOT pa3IM4Hble TOYKH 3PEHHS O BO3MOXKHOCTH
MIPEeKpaIIeHHs] TPOU3BOICTBA IO JIEIaM O HEBMEHSIEMBIX, HE TPEACTABISIONINX O0IIEeCTBEHHON OMTaCHOCTH.

BoabImMHCTBO TIpHIEPKUBACTCS MHEHHS, YTO WHOT/IA KaK HEBMCHSIEMOCTh JIMIIA, TaK W sBHAs HeEllelie-
CO00pa3HOCTh MOCTAHOBKH BOMPOCA O MPUMEHEHUU K TaKOMY JIUIy NMPUHYAUTCIHHBIX MEpP MEIUIIMHCKOTO
XapakTepa OYeBHIHBI YK€ Ha CTAINH NPEIBAPUTENLHOTO pacciel0OBaHus, ¥ TO3TOMY HaIpaBJIeHHUE YroOJIOB-
HOTO Jiea B Cy/I B TAKUX CIydasx HAYEM He ommpaBuaHo [9].

B Hayke yroyioBHOTO mporecca CyIIeCTBYeT U MPOTHBOIOJIOKHBIA B3MJISA Ha AaHHBIN BOMPOC, 3aKITIO-
YarOIIMKCA B TOM, YTO CIIEZIOBAaTENbh HE BIIPaBe MPEKpamiaTh YrOJOBHOE /10 B OTHOIIEHHWH HEBMEHSIEMBIX
Ha TOM OCHOBaHHUH, YTO JIUIIO HE MPEICTABISIET OOMIECTBEHHYIO OMMaCHOCTD, TaK KaK TaKO€ MPaBO MpPUHA/JIe-
XKHUT TONBKO cyny. lanHoi Touku 3penust npuaepxkuaercs n C.B.I'yceBa, apryMeHTHPYS CBOIO TO3UIHIO
crenytomnuM obpazom: «OKOHUATENBFHOE PELICHNE O MPU3HAHWU JIMIA, COBEPIINBIIErO OOIIECTBEHHO OMac-
HOE JesHHe, HEBMEHSIEMBIM MPUHAMIESKUT Tonbko cyny. Cym B mporecce cyaeOHOTO pa3OmparenbcTBa
M0 YTOJIOBHOMY JIEJTy OJKEH HE TOJIBKO PELIMTH BOMIPOC O TOM, SIBISCTCS JIM JIIO OMACHBIM Jisl 00IIecTBa
Y HYXJAeTCs U OHO B MPUMEHCHHH NPUHYIUTEIHLHBIX MEpP MEIUIIMHCKOTO XapaKTepa, HO M MPOBEPHUTH:
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a) HaCKOJIBKO TOJTHO, BCECTOPOHHE M OOBEKTUBHO MPOBEIEHO IMPEIBapUTEIbHOE CIEACTBHE; 0) J0Ka3aH I
(hakT, 9YTO UMEHHO STO JIUIIO COBEPIIIIO OOIIECTBEHHO OMACHOE JAESHNE; B) YCTAHOBIEHO JIN HATMYHE TICH-
XHYECKOTO PACCTPONCTBA, B CBA3U C KOTOPHIM JIMIIO HE OCO3HABAIO (haKTHYECKOTO XapaKTepa U OOIIeCTBEH-
HYIO OTIACHOCTh CBOMX AeUCTBHH (0e31eiicTBU); T) ¢ COOMIOACHUEM BCeX M TPeOOBaHHUN 3aKOHA MTPOBEACHA
CyZeOHO-TICHXUATPUIECKas IKCIIEPTHU3a U MPABUIIBHO JIU JaHa OIICHKA 3aKJIFOUEHHIO SKCIIEPTOB; J1) HE Hapy-
IIAJIMCH JIM B XOZIe TIPOM3BOJICTBA 10 YTOJIOBHOMY JIENTy TMIpaBa M 3aKOHHBIE HHTEPECHl HEBMEHAEMOTO U ApY-
TUX YYaCTHHKOB Ipoiiecca. TONBKO CyJl MOXET JIaTh OKOHYATEIbHYIO OIICHKY COOPAaHHBIM IO YTOJOBHOMY
JIeNTy J0Ka3aTeIbCTBAM C TOYKU 3PEHHUS MX JOCTATOYHOCTH JJIS IOCTOBEPHOTO BHIBOJA 00 OOIIECTBEHHOU
OTIACHOCTH JIUIIA, COBEPIIMBIIETO MPOTUBOIIPABHOE JESHUE, M O HEOOXOIUMOCTH MU HEIeNecO00pa3HOCTH
MIPUMEHEHHUS K HEMY IPUHYIUTEIBHBIX Mep MEAUIIMHCKOTO Xapaktepay [13; 182, 183].

Ha nam B3rnsia, Touka 3penust C.B.I'yceBoii siBiisieTcst He COBCEM ONpPaBIaHHON, TTOCKOIBKY 000CHOBBI-
BaeTCs JIMIIb TE€M, YTO TIPU PEIIEHUH BOMPOCa O HATMYNH OOIIECTBEHHOW OMAcHOCTH JIMIa Cya OyneT 6omee
00BEKTUBHBIM, HEXKEJIH CIICIOBATEb.

CrnenoBaTenb, paBHO KaK U CY[, MOJBEPracT J0Ka3aTeIbCTBA OLICHKE C TOUYKU 3PEHUS UX JOCTaTOYHO-
CTH JJIsl JOCTOBEPHOT'O BHIBOIa 00 OOILIECTBEHHOM OMACHOCTH JIMIA, COBEPIIUBILETO MPOTHBOIPABHOE Jesl-
HUE, U 0 HEOOXOIMMOCTH HAINpPaBJICHHS YTOJOBHOTO JieNa B CyA JHOO O MpeKpalleHHH YroJOBHOTO Jeia
MIPY HATMYUHU 3aKOHHBIX OCHOBaHWU. boyee TOoro, 3aKkoHOAATENh CaM HAJENeT BIACTHBIX CyOBEKTOB, OCY-
LIECTBISIONIUX NMPEABAPUTEIBLHOE pacCiaeIOBaHNE, TPABOM MPEKPAIICHUS YTOJIOBHOTO JIeTa.

T'oBopst 06 ycTaHOBIICHHH OOIIIECTBEHHOHN OITACHOCTH TICHXHUYECKOTO PACcCCTPOMCTBA JIHMIA, CIASAYET OT-
METHUTb, UYTO CIIEOBATENb, PABHO KaK U CY/, U3YYHB BBIBOIBI CYA€OHO-TICUXHATPUIECKON SKCIIEPTU3HI U JI0-
Ka3aTelbCTBa, COOpAaHHBIC IO YTOJIOBHOMY JICNTy B OTHOIIICHUU HEBMEHSIEMOT0, MOXKET PEIIUTh BOIIPOC O Ha-
JUYAN WK OTCYTCTBUHM OOIIECTBEHHOW OMACHOCTH JIMIIA, B OTHOIIEHHH KOTOPOTO BEAETCS JAHHOE TPOU3-
BozcTBO. OOIIeCTBEHHAs! OTTACHOCTh — 3TO KaTETOPHs IOPUAMYECKAs M UCXOANUT OT COBEPIIEHHOTO AESTHUS
(coco0, 0OBEKT MOCIATaTENLCTBA), YTO, OE3YCIOBHO, BXOJUT B KPYT BOIIPOCOB, MOAJICKAIINX YCTAHOBICHUIO
clieioBaTeseM P IMPOU3BOACTBE MO YTOJIOBHOMY JETy, a 3HAUMT, CJIEA0BaTEIb CIIOCOOEH JaTh OLCHKY 00-
LIECTBEHHOM OITaCHOCTH JINLA.

OpHako ciemyeT OTMETUTh, YTO OOIECTBEHHAS OMACHOCTH JIMIA CBS3aHA HE TOJNBKO C COBEPIIEHHBIM
MIPECTYIMHBIM MOCSITAaTEILCTBOM, HO U C IICUXUYECKUM PACCTPOUCTBOM Juiia. iMeHHO mosToMy cieaoBaTens,
BBIHOCSI ITOCTAHOBJICHUE O HA3HAYCHHH CYJeOHO-TICHXHATPUIECKON SKCIIEPTH3BI, CPEH MPOYUX CTABHT BO-
MPOC O TOM, MPEACTABISIET JIM MICUXMYECKOE PACCTPOMCTBO JIMIIA OMACHOCThH I CE0s MM OKPY)KAIOIINX.
[TonyuyuB 3akiioueHHE SKCIEPTA, CIECIOBATENb, OIICHUB €r0 B COBOKYIHOCTU C UMEIOUIUMUCS B YTOJIOBHOM
JieNie TIOKa3aTeNIbCTBAMU, B TTOJIHOM Mepe MOXKET PEeIInTh BOMPOC 00 0OIIeCTBEHHON OMAacHOCTH JIUIA C Y4é-
TOM €T0 MICUXUYECKOTO PaCCTPOICTBA.

C TO4KM 3peHHS IEHCTBYIONIETO 3aKOHOIATEIILCTBA, €CITU IPUINHON COBEPIICHHUS MTPECTYILICHUS SBIIS-
€TCs IICUXMYECKOE PAacCTPONCTBO, TO TAKOE PACCTPOMCTBO YK€ MO OMPEACICHUIO MPECTABIAET OMACHOCTh
JUTSL OKPY>KAIOIINX, TaK KaK KOHEYHBIM PE3yNBTAaTOM, €r0 CIEICTBHEM SIBISETCS COBEPIICHHE OOIECTBEHHO
ormacHOro AesHud. [Ipectymnienue, He3aBUCUMO OT €ro TSKECTH, 3aKOHOIATEIeM pacCMAaTPUBACTCS KakK Jes-
HUe, IpeAcTaBIsIoniee 00IECTBEHHYIO OMTACHOCTb.

Ha mamr B3risia, Takoil moaxoa HEb3s NMpU3HATH BepHBIM. CTETeHb NMCUXHYECKOT0 pacCTPOWCTBa He-
BMEHSIEMOTO JIUIa HE BCETZIa COOTBETCTBYET CTENEHHN COBEPIIEHHOTO AesHus. Hampumep, 1Mo 3aKiIr04eHUI0
CyAE€OHO-TICHXUATPUIECKON KCIIEPTU3bl HEBMEHSIEMOE JIMLO MMEET TSHKEIOEe MCHUXUYECKOe paccTpoiicTBO,
KOTOPOE MOXKET MPEACTABIATh OMACHOCTh AJISi CAMOT'0 HEBMEHSEMOTO U OKPY’KaIOIIKX, COBEpIIAET O0IIeCT-
BEHHO OTACHOE JesiHHe HeOONbIIOoN TsKecTH. MoXKeT ObITh U HaoOOpOT, KOTJa JIMIIO COBEPIIAET TSHKKOE
OOILIECTBEHHO OIACHOE JEeSHHE, HO B MOMEHT MPOHU3BOJICTBA CYACOHO-TICUXUATPUUECKON IKCIIEPTU3BI €T0
MICUXUYECKOE PACCTPOMCTBO HE MPEICTABISACT OMACHOCTh B CBSI3U C YJIYUILIEHHUEM €ro caModyBcTBHs. Kak
MBI YKa3bIBaJll BBIIIE, NICHXUYECKOE PACCTPOMCTBO MOXKET U3MEHSThCS. Tak, rIyOOKoe MCHUXUYECKoe pac-
CTPOMCTBO B MOMEHT COBEpIIIEHHS OOIIECTBEHHO OMACHOTO JESHUS B CHIY psAla NPUYHH (KPaTKOBPEMEH-
HOCTH OOJIC3HH, YepeOBaHUE OOJIC3HEHHBIX MPHUCTYIOB C PEMUCCHSIMH U T.I1.) MOXKET YXKE B TCUCHHE HE-
CKOJIBKHMX JTHEH 3HAUMTENbHO CMSTYUTHCS WM MCYE3HYTh BOOOIIE, B CBSI3M C Y€M MOXKET BCTaTh BOIPOC
0 11eTIecO00Pa3HOCTH MPUMEHEHHUS IPUHY IUTENBHBIX MEP MEAULIMHCKOTO XapaKTepa.

[IpencraBasercs, 4To MPU NPUHSATHH PEIICHUS O MPUHYAUTEIHHOM JICUCHHH JIMIIA 32 OCHOBY JTOJKCH
MPUHUMATECS (PaKT HATUYMS NCUXUYECKOTO PACCTPOMCTBA, KOTOPOE, 1O 3aKIIOYCHUIO SKCIIEPTOB, MOXKET
MIPEICTaBISATh OMACHOCTH JIJIsl CAMOTO HEBMEHSIEMOT0 U OKpYXKaroIux. B mepByro ouepens, HE0OXOAUMO HC-
XOJIUTh U3 MEAUIIMHCKOTO TIOKA3aTeNsl — CTEMEHU IMICUXUUECKOT0 pacCTPOUCTBA, O YEM MOXKET CBUICTEIBCT-
BOBATh 3aKIIOYCHUE CYJCOHO-TICUXUATPHUSCKON IKCIIEPTU3HI [9].
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Ha mMexmyHapoHOM ypoBHE AEUCTBYIOT «lIpWHIUIBI 3alTUTH ICHXUYECKH OOJTBHBIX JIUI] M YITy4Ille-
HUS TICUXuaTpudeckor momontwy (pe3omorus I enepampHorr Accambmen OOH ot 17 mexabps 1991 r.
Ne 46/119) [14]. Ilpu 5ToM NPHHIMIIEI 3AIMUTHI ICUXHUYECKHA OOIBHBIX JIUI] KOHKPETU3UPOBAHBI M Pa3BUTHI
B COOTBETCTBHHU ¢ 0COOEHHOCTSIMH MpaBoBol cuctembl PK. Tak, nanpumep, B yactu 5 c1. 123 Koamekca PK
«O 3710pOBBE HApPO/a U CHCTEME 3/IPABOOXPAHEHU» MPEILyCMOTPEHO, YTO TICHXHATPUIECKOE OCBUACTEIHCT-
BOBaHHE JIMIIA MOKET OBITh TPOBEACHO 0€3 ero corjacus Win 06e3 COorjacHs ero 3aKOHHOTO IPEICTaBUTEIS
B cllyyae, Korja oOcieqyeMoe JUIO COBEpINACT ACHCTBHS, NAIOIIME OCHOBAHWE MPEATNOJIaraTh HAIWYHE
y HETO TSKEJIOro MCUXHUYECKOT0 PacCTPONCTBa (3a00sieBaHMsA), KOTOpOe 00yCIIOBIUBAET: 1) ero Hemocpenact-
BEHHYIO OIACHOCTH JIJIS CE€0S1 M OKPYXKAIOMINX; 2) €ro 0E€CIOMOIITHOCTb, T.€. HECIIOCOOHOCTh CAaMOCTOSITEIIBHO
YAOBJIETBOPITh OCHOBHBIC KU3HEHHBIE TOTPEOHOCTH, PH OTCYTCTBHH HAJ[JISKAIIETO yX0/a; 3) CyIIecTBEH-
HBIA BpeJl €ro 340POBBIO BCIEACTBUE YXYALICHUS! NICHXHMUYECKOTO COCTOSHUS, €CIU JHULIO OyIeT OCTaBICHO
0e3 ncuxuarpuaeckoit momornty [15]. [Ipu 3ToM ciaeayer OTMETUTh, YTO 3aKOHOJATENh B TAHHOM CITydae He
OTOX/IECTBIISIET OOIIECTBEHHYIO OMACHOCTh MCUXUYECKOT0 PACCTPOMCTBA JIUIIA C COBEPIIICHHEM OOIIECTBEH-
HO OMAacHOTO JAESHUs H, 00Jiee TOro, C TSHKECTBIO COBEPIIEHHOTO OOIECTBEHHO OMAcHOTO AesHus. [loaTomy
CUMTAaEeM, YTO OOIIECTBEHHASI OMTACHOCTh MCUXWYECKOTO PACCTPOMCTBA JIMIA W BUJ MPUHYAUTEIBHOTO JIeUe-
HUS JIUIA TOJDKHBI ONPEACNAThCS CYACOHO-TICUXHATPUICCKON IKCIEPTU30U. A TSHKECTh COBEPIIEHHOTO 00-
IIECTBEHHO OMACHOTO JCSHUS JIMIAa MOXET BBICTYMATh JIMIIL BCIIOMOTATEIBHBIM 3JIEMEHTOM IMPHU PEHICHUN
YKa3aHHBIX BOTIPOCOB.

Heiicryrommii ske YIIK PK He TonbpKO ompesenser o0IecTBEHHYIO OTTaCHOCTh ITCUXMYECKOTO PACCTPOM-
CTBa JIUIIA Yepe3 MPU3MY THKECTH COBEPIIEHHOTO MM AESHUS, HO U pacCMaTpUBaeT €€ B Ka4eCTBE OCHOBAHUS
JUTSL IPUMCHEHUS IPUHYAUTEILHBIX MEP MEAUIIMHCKOTO Xapaktepa. [oATBepKICHHEM STOMY MOXET BBICTY-
math 9. 2 c¢1. 5517 YIIK PK. Tak, 4. 2 ykazaHHON CTaThH MPEIyCMaTPUBAET, YTO €CIIH JIMIIO HE TPEICTABIISICT
OITaCHOCTH MO CBOEMY IICHXHYECKOMY COCTOSHHIO JIOO MM COBEPIIEHO JAeSHNE HEOONBIION TSHKECTH, TO CYyIT
BBEIHOCHT TIOCTaHOBJICHHE O TIPEKPAIICHUN YTOJIIOBHOTO Jeyia M 00 OTKa3e B MPUMEHEHUU MPUHYIUTECIBHBIX MEp
MEAUIMHCKOro Xapakrepa. Takol ke nosunuu npuaepxkuaercs Bepxosueii cyn PK [16]. CnenosarensHo,
CyJl BIIpaBe OTKa3aTh B IPUMEHEHUH MPUHYAUTEIHFHBIX Mep MEAUIIMHCKOTO XapaKkTepa Kak B Cllydae OTCYTCT-
BUs1 OOIIECTBEHHOM OMACHOCTH JIMIIA, TaK U B CIIydae, KOTa JIUIOM COBEPIIEHO OOILECTBEHHO OMAcHOE JISsIHUE
HEOOJIBIION TSKECTH — BHE 3aBUCHMOCTH OT HAJIMUUS TICUXMYECKOTO PACCTPOMCTBA JIMIA M CTEIICHH €ro
OTIAaCHOCTH.

Hawm Ttakoii noaxox npezactasngercsd HeBepHbIM. Ho cienyeT npusHath, uTto HOBBIM YIIK orpanudniics
KPUTEPUEM OITACHOCTHU JIWIIA, OTPEICIsis OCHOBAHUS IS MPEKpAICHHs IS TakoW kareropuu. Tak, B 4. 2
cT. 521 VIIK ot 4.07.2014 1. cka3aHo, 4TO €CJIM MPU3HAHHOE HEBMEHSICMBIM JIUIIO0 HE MPEACTABIIIET OIac-
HOCTH TIO0 CBOEMY TICUXHYECKOMY COCTOSHHIO, TO CyZ BBIHOCHUT MOCTAaHOBJIEHHE O TpPEKpalleHuH Jella U O
HEMPUMEHEHUY NMPUHYAUTSIBHBIX MEP MEIUIIMHCKOTO XapakTepa [12].

[onaraem, 4T0 aKT coBEepILICHHUS JTUIIOM, UMEIOIIUM IICUXUIECKOE PacCTPOMCTBO, OOIIECTBEHHO Omac-
HOTO JIesiHUSI HeOONBIION TSHKECTH, HE YCTPaHSIET OMAaCHOCTh IICHXUYECKOTO paccTpoiicTBa 3Toro juma. Eciun
ke cremoBaTh cMmbIicay 4. 2 cT. 521 VIIK PK, To B maHHOM ciiydae 0CBOOOXICHHE JUIIa OT YTOJOBHOM
OTBETCTBEHHOCTH U OT MPUHYIHUTENHLHOTO JICYEHHUS! CTABHUT TOJ YIpo3y O€30MacHOCTh KM3HU H 3A0POBBS
OKpYKAIOIIKX JIAIl U CaMOTO HeBMEHsAeMOoro. Hampumep, cy IprHUMAET pelieHrne 0 KOHKPETHOW MPUHYIH-
TEJIHHONH Mepe MEIUIIMHCKOTO XapakTepa ¢ y4€ToM omacHocTd Jmia. OmacHOCTh JIMIA, COTJIACHO JEUCT-
BYIOILIEMY 3aKOHOJATENbCTBY, B 3HAYUTEIBHON MEpe XapaKTepu3yeTcsl TeM, YTO OHO yxe coBepumio. Eciu
B XOJIe paCCMOTPEHHSI YTOJOBHOTO JieNa B CyJie CTaHET M3BECTHO, YTO OOILECTBEHHO OMACHOE JESIHHE CO-
BEpIIMJ HE HEBMEHSEMBIN, a KTO-TO IPYTOH, MPH TaKUX OOCTOSTENBCTBAX CYQy HEOOXOIMMO OTKa3bIBATh
B IPUMEHEHUH TPUHYIUTEIEHBIX MEP MEIUIIMHCKOTO XapaKTepa, He3aBUCHMO OT HAIMYUS y JIUIA TICHXUYe-
CKOTO PacCTPOHCTBa, MPEACTABISIONIETO OonacHoCTh. 00 3TOM ke cBuaeTenbeTByeT u 4. 3 cT. 521 YIIK PK,
T/Ie CKa3aHo, YTO B CIydae, KOTJa CyJ MPHU3HAET, YTO yJacTHe JaHHOTO JINIA B COBEPIICHUH JESHUS HE J0-
Ka3aHO, PaBHO KaK ¥ MPH YCTAHOBJICHUH OOCTOSTENHCTB, IPEIYCMOTPEHHBIX TyHKTaMu 1—12 dacTu nepBoi
cT. 35, yacteio nepBoit cT. 36 HoBoro YIIK, cya BBIHOCHT MOCTaHOBIIEHHE O MPEKpalleHUH Aejia M0 ycTa-
HOBJICHHOMY MM OCHOBaHUIO, BHE 3aBUCHMOCTH OT HAIMYHS U XapaKTepa 3a00JIeBaHM JTUIIA.

B sToM mposBisieTcs TyMaHHOCTh HAIlero 3aKOHOAATEIhCTBA, MTOTOMY YTO Ha3BaHHBIE JIUIA B CHIIY
MICUXHUYECKOTO PACCTPOUCTBA OKa3bIBAIOTCSl HECTIOCOOHBIMH OCO3HAaBAaTh (PaKTHYECKOTO XapakTepa M oorie-
CTBEHHYIO OITACHOCTh CBOMX JIeHCTBUM (0€31EHCTBUS) MM PYKOBOJAUTh UMU. TaKUX JItOJICH HY)KHO JICUUTh, a
HE HaKa3bIBaTh. JTO OYAET CIpaBeAINBO, IIOTOMY YTO JIMIIO, CTPAAAroIiee MCUXUIECKUMH PacCTPOICTBAMH,
JeiicTByIolee HEOCO3HAHHO, HEBUHOBHO. [IprMeHeHne HaKka3aHUs 3a COBEpIICHUE ACSHUS MPU OTCYTCTBUHU
BUHBI HEJb3S IPU3HATH CIIPABEITUBBIM.
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HpI/IBJ'IC‘-IeHI/IC K yFOHOBHOﬁ OTBCTCTBCHHOCTHU W HA3HAYCHUC HAKa3aHUA B OTHOIICHUU JIMIA, COBEP-
IIUBIICTO 06H.IGCTB6HHO OITaCHOC JCAHHUC B COCTOIHHMHM HCBMCHICMOCTH, HCH@HCCOO6p83HO, ITOCKOJIBKY
B TaKHUX ClIydasaX HaKa3aHHUC HE JOCTUTHET TaKMWX BAXXHBIX ueneﬁ, KaK JOCTI)KCHHE COIMATbHOM CripaBE€JIn-
BOCTH, HCIIPABJICHUC OCYKACHHOI'O W HNPCAYHNPCIKACHHUC COBCPIICHUA HOBBIX npeCTyrmeHHﬁ CO CTOPOHBIL
HWHBIX JIWII.
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MeauuuHANBIK CUNIATTAFBI MIKOYPJIey HIapaJapbiH KOJJaHYy MJceesepi

Makasana MeJUIMHAIBIK CUIIATTarbl MOKOYpIIey IIapanapblH eci Iypbic eMec aJamaapra KOJIaHy Typajibl
icrep OoibIHIIA KYPTi3ymiH Keiibip Mocenenepi kepceTinii. ABTOpiap KbICKalla CAJIBICTHIPMAIBI-TApPUXI
oy Kyprizai. OceiHmaii ictep GOMbIHIIA COTKA ICHIHTT Teprey-TeKcepyaiH Oactanybl MEH asKTalybIHBIH
Macenenepi Kapaiabl. ATan aifTkaHia, eci AypbIC eMeC aJaMHBIH KbUIMBICTBHIK ICTIH MarepHaigapbIMeH
TaHBICYbIHA aca Ha3ap ayJapbulAbl. ABTOpJIAp KbUIMBICTHIK iCTI Mep3iMiHEeH OYpBIH TOKTATYIbIH KaXKeTTLIIr
JKOK JIeTl caHalapl, ce0edi, MCUXMUKAIBIK OY3YIIbUIBIKTHIH opOipeyi agaMHBIH eci JAYpHIC eMECTIriH JKOKKa
mieirapMaiiael. Koramra KayinTi opeKeTTiH KpUTepuiii MEANIMHAIIBIK CUITATTaFbl LIapaiap/bl KoJnaHOayIbH
Heri3i peTiHie chiHFa anbiHaAbl. OChI Kep/Ie YITTBIK JKOHE XallbIKapaJIbIK-KYKBIKTHIK 3aHHAMAJIAp TaJaHa/Ibl.
ABTOpJIap MyH/A# MemiMIi TeK KaHa COT-IICHUXUATPHSUIIBIK capanTaMaHblH KOPBITBIHIBICHIH €CKePe OTHIPHIIL,
KaObUIIay KAXKETTITiH €CKePTE/i.
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R.M.Zhamiyeva, R.F.Dadashov, B.A.Zhakupov

Application problem of compulsory measures of a medical nature

This article expound some problems of proceeding for the application of compulsory medical measures to
non compos. The authors conducted a brief comparative historical overview. The questions about start and
end of the pre-adjudicative investigation of such cases are considered.. In particular, paid attention to the de-
ranged acquaintance with the case. The authors believe that there is no need to prematurely terminate the
criminal case, as not each mental disorder excludes putability. Criticism of the criterion of socially danger of
act as the basis of non-use medical measures. In this case analyzed both national and international law legisla-
tion. The authors believe that such a decision should be taken only based on the findings of forensic psychiat-
ric examination.
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Basic elements of the mechanism of committing terroristic
and religious extremist crimes

The way of committing crimes, connected with the activity of non-traditional religious confessions and cults,
in the first place is interdependent with the implements of crimes committing. Of the considered group and is
determined as the system of actions which are chosen for criminal aim achievement and conditioned by the
character of nontraditional religious activity, therefore the choice of crime implements is different from fo-
rensic characteristics of crimes, committed outside confessions and cults. Also these actions are conditioned
by the circumstances, subculture, presence of professional crime experience, and personal physiological and
psychological qualities of criminal — adherents.

Key words: non-traditional religious confessions, the circumstances, subculture, presence of professional
crime experience, and personal physiological and psychological qualities of criminal adherents.

At the present stage of development of post-Soviet states, members of the CIS, there is the most urgent
question about technologies for the identification, detection and investigation of terrorist and religious ex-
tremist oriented crimes, i.e., the crimes which are related to the activities of non-traditional religions and
cults. The threat of religious extremism and terrorism is a new phenomenon not only in Kazakhstan society,
but also it affects the whole world community.

In these kinds of socially dangerous acts, clearly traced their connection with the spread in our society
non-traditional religious ideas and views of the Islamic, Christian and other directions. This factor, in turn,
allows to combine them into a group that can be defined as crimes related to the activities of non-traditional
religions and cults. It defines the problematic issues of theoretical and practical nature, understanding the
essence of the phenomenon, the development of scientific and applied recommendations for their identifica-
tion, detection, investigation and counteraction.

However, the concept of counteraction to extremism, particularly to religious extremism, as a reaction
of the state to the spread of negative influences of violence in all its forms, is not quite adequate.

The counteraction traditionally means the committing of actions, which impede to other actions. For
terrorism and religious extremist oriented crimes, counteraction is ineffective, and often has the opposite ef-
fect. This is due to the specificity of religious activity, delicate question of the inner world of the human,
which affects the mental and psychological sphere, his consciousness, the level and individual needs of the
religious consciousness, a system of values, religious beliefs, personal feelings and spiritual needs.

Indicated determines not only the specifics of the process of detection and investigation of the crimes,
but also awareness of the basic elements of criminal characteristic of crimes as scientifically grounded tech-
nology of production of legislative actions of the competent authorities of the state.

In this regard, it is necessary to solve arising issues of investigation with the scientific sources of the el-
ements of criminalistic characteristics of the crimes and analysis of its basic elements, the dominant of which
is the method and instruments of committing acts, which have the fundamental informative function.

«The method of committing a crime is a system of interdependent adjustably determined actions to pre-
pare, commit and conceal the crimes related to the use of appropriate instruments and means, as well as the
time, place and other circumstances, which contribute to the objective situation of crime» [1; 15, 16].

The knowledge of the method and instrumentalities of crimes related to the activities of non-traditional
religions is important, due to three specific and interrelated plans, which take into account the psychological
aspects: criminal law, criminal procedure, criminology.

In the criminal law aspects, the meaning of the method of committing a crime is not uniquely deter-
mined.

For example, A.N.Trainin pointed out that from the perspective of dogmatic interpretation of the text of
the rules of the Special Part of the Criminal Law, «the method of committing a crime is considered as a fac-
ultative element of the objective side of a crime, as it is mentioned not in all dispositions» [2; 98, 99].
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V.N.Kudryavtsev, continuing the discussion, determines the method «as a certain order, the method, the
sequence of movements and techniques used by a person, which are qualitatively characterize the criminal
act» [3; 71].

G.G.Zuikov proceeds from the following content of criminal law meaning of the method of committing
a crime:

- on the basis of method of committing crimes, the legislator differentiates criminal acts from each other
(eg, theft, murder, escape, etc.);

- method of action is used by legislators as the main criterion for establishing criminal liability for acts
that will be executed in other ways and involve only administrative or civil liability;

- in some cases the method of committing a crime is provided in dispositions of articles of the Special
Part of criminal law as a circumstance, which qualifies deed;

- some of the methods of committing a crime are aggravating circumstances;

- the method of committing a crime is taken into account by the court in the individualization of pun-
ishment, because the method characterizes the deed, subject of a crime and the subjective side [1; 6].

But criminal law understanding of the meaning of the method during the investigation is not enough.

Criminal procedural meaning of the method of committing a crime is expressed in the contents of the
subject of proof. The method of crime must be determined and proved by the factual data, obtained as a re-
sult of investigative actions in order to establish objective truth in the criminal case.

The criminal procedural aspect of the method of committing a crime is considered «as a complex of acts
committed by the offender in a certain sequence and leads to criminal result» [1; 20]. In this sense, the meth-
od of committing a crime is the part of the objective truth, established in a criminal case, and play an auxilia-
ry role in the verification and assessment of evidence, established in the subject of proof, what shows its
criminal procedural meaning.

In criminalistics, the method of the crime committing is determined by its informative and deterministic
factors, which are important in the investigation of criminal cases of different types and groups of crimes.
«The criminalistic science studies the method of crime committing, essentially as informative phenomenon
of reality, and on the basis of knowledge of the laws of its formation, causes and forms of repeatability de-
velops tools, techniques and methods for detecting, gathering, research and assessment of forensic evidence»
[1; 11, 12].

G.G.Zuikov pointed out that the criminalistical meaning of the method of crime committing and the
possibility of considering it as evidence of laws of occurrence of evidence, based on the determinacy and
repeatability of the methods of crime committing» [1; 12].

The factors, which determine the methods of committing of terrorist and religious extremist oriented
crimes according to the foregoing provisions can be classified according to external expressions, related to
the environment, where the offender acts, and internal, related directly to his personality, psychological char-
acteristics and motivations of behavior.

The content of external determinate factors of committing terrorist and religious extremist crimes can
be defined as crime object’s features, the subject of a criminal assault, the objective conditions of prevailing
situation of crime committing, the objective relationship or its lack thereof between the object of criminal
assault and the offender. External factors perform their functions through the mental state of the offender, his
emotions, outlook, feelings, intellectual potential. Further, the mental state is determined by such feelings,
which characterizes the external environment, determine the individual decision-making on certain events
and form their significance.

The internal factors include: the motive and purpose of committing a crime, personal characteristics and
qualities of the object of crime, his mental and psychological type and features. Internal and external factors
are in constant interrelation and interact with each other, what defines individuality of the method of the
crime committing in the sphere of religious activity by that or other person.

These factors, in our opinion, in practice of investigation of terrorism and religious extremist oriented
crimes should be considered together, inseparably from each other, in order to clearly establish the event of
the crime and the method of its committing.

Necessary to consider, that indicated factors change with time, what is typical for faith in the irrational,
which is inherent to human and while saving the integrity of objective setting of committing a crime, some of
its elements change or end their existence and they are replaced by another ones, taking into account that the
subject of crime carries out a criminal intent.
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The process of determination of methods of committing terrorist and religious extremist crimes lies in
the fact, that means homogeneous, similar criminal acts committed by the same person (for example, the
spiritual leader of the confession) will not coincide with each other in all its elements. This leads to a deci-
sion of necessity to substantiate the assumptions of «similar methods have to coincide in number of charac-
teristic features», as well as «the reflection of events of crime has situational character in the external envi-
ronment, depends on conditions, in which it took place».

«The reflection may be incomplete, or changed in the external world, and the information about the
event and the evidence may remain unknowny [4; 132].

Repeatability of the method of crimes committing, which is related to the activity of non-traditional re-
ligions and cults, based on determinacy, defined by the conditions and the nature of this process.

As any other phenomenon of the society and the result of the activities of the individual, the repeatabil-
ity of an action, let alone related to the field of faith in the irrational, based on the separating laws governing
the process of a certain complex of motivated actions. In turn, this motivation is shown in the choice of the
best way of committing a crime that «does not exclude deviations, reflected in the fact that any person may
commit a crime, which wasn’t committed earlier, or by other method or partially modified method» [1; 15].

Thus, the dependence on the prevailing circumstances is the base for the choice of method of commit-
ting terrorist and religious extremist oriented crimes, which is formed by actively preached idea of a specific
non-traditional religious confession.

Such an assumption, at the present stage of religious activity may be the theoretical basis of various
types of criminalistic recommendations in the practice of investigation of crimes related to the activity of
non-traditional religions and cults.

In our opinion, the concept of method of crime committing of terrorist and religious extremist oriented
crimes requires first and foremost an intellectual approach to the process of identification, detection, investi-
gation and prevention of crime and countering them, and assumes understanding its psychological effect,
which is a system of determinate actions, classified into three separate parts: the action — activity, directly
action, action — the operation. In this case, all three types function as a movement or activity in relation to
the investigation — as technology.

A.N.Leont’yev, Yu.D.Panov indicated in their research, that «the term» activity «- is a complex of pro-
cesses of association aimed at achieving the result that assumes the committing of action» [5; 328]. Actions
are relatively independent processes, subordinated to independent goal, but correspond to the idea of the ac-
tivity to which they belong. Operation is part of action, which corresponds to action, but not to its purpose, as
one and those same operations can perform different actions. Actions and operations find their expression in
the movements and their combination, which can not belong to a specific operation or a single action [5].

As properly noted G.G.Zuikov «the detection of the method of committing a crime in a particular crim-
inal case is to identify the system of movements and operations, by which the actions were committed, as
well as the system of action, united by a common purpose and activities of its constituent» [1; 16].

General regularities of criminal activity of missionaries, preachers and adherents can determine
criminalistic characterization of terrorist and religious extremist oriented crimes, and generally related to the
activities of non-traditional religions and cults. The content of the characteristics and its data allow to visual-
ize its differences from the criminological characteristics of crimes, which are not related to the activity of
non-traditional religious and cult.

Criminalistic characteristic of crimes includes the system of important information about the elements
of a crime of a particular type, group, subgroup, which reflects the natural connections between them, which
helps to construct and verify the investigative leads in the investigation and establish objective truth in a par-
ticular criminal case.

Criminalistic characteristic of terrorist and religious extremist oriented crimes should include a system
of information about the preparation, committing and conceal the of crime, and the typical consequences of
its commission, the identity of the possible criminal, the possible motives and purposes of crime, the identity
of the possible victims of crime, and other circumstances of the crime, which include time, place, situation,
motive, purpose.

However, the way the commission of crimes of considered type and group as an element of
criminalistic characteristics has not only criminalistic significance due to its informational content, but also
because at the initial stage of the investigation, the competent public authorities have information about the
method and the instrument of its commission.
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Terrorist and religious extremist oriented crimes committed by persons, who carry out non-traditional
religious missionary activity, as well as adherents, to avoid leaving material traces, they select the method of
crime committing by adapting it to the specific situation, emerging criminal situation, that is, in most cases,
they prepare to commit a wrongful act in advance.

Method of committing crimes in the sphere of non-traditional cultic religious activity has its own spe-
cific feature — initially it has the nature of the psychological impact, it is thoroughly planned, and it is based
on psychological performance, i.e. it has a psychological nature, using methods of influence on human con-
sciousness and mental activity in general.

For this purpose, the social environment, the potential and the mentality of society are studied for pos-
sible selection of adherents, who are more susceptible to new non-traditional cultic-religious ideas, with a
weakened nervous and mental activity, infantilism and emotional instability, credulity, and who can be used
in crime committing.

Particular attention is paid to the geographical location of the area where the localization of a religious
organization or group is planned, character of actions by the public authorities, which carry out registration,
analyzes the experience of the implementation of activity in other regions of the involvement of adherents.

Using as a method of committing the crimes the conditions such as trance, hypnotic influence, including
the use of psychotropic substances, as well as the technology of psychological impact and the manipulation
of attention, conscious and unconscious part of the human psyche, the formation of persistent concepts of
world perception through the prism of the irrational in the natural fears and desires. Such techniques of third-
party impact can reshape personal properties, destroy the existing system of values (The world model) and
the human psyche.

The analysis of practice leads to the conclusion that the method of committing terrorist and religious ex-
tremist oriented crimes is a kind of dynamic stereotype of human behavior, i.e., it is based on psychological
laws. This is confirmed by the fact, that repeatability of the method or its part, which were previously used
by confession, denomination or cult to commit a crime, are observed in commission of such crimes.

Furthermore, the process of committing crimes depends on the physiological and psychological charac-
teristics of the criminal-adherent, his nervous and mental disorders, psychological traumas which have a sig-
nificant value to the manipulation of attention and exposure to outside influence of the human psyche.

The general laws of the method and the choice of instruments of committing crimes, related to the ac-
tivities of non-traditional religions and cults depend on the specific purpose, which is determined by them.

The main elements of the method of committing terrorist and religious extremist oriented crimes are the
preparation, commit and conceal, characterized by the specificity of instruments and means of committing
socially dangerous acts.

It is necessary to emphasize the dependence of the method of commission, preparatory actions and con-
cealment of crimes on the criminal’s personality features. Such dependence has a special significance, which
is caused by the nature and direction of particular nontraditional religious denomination or cult (e.g. Islamic
type, Protestant type, Hinduism, etc.), its geographic location, origin and disposal, adopted traditions, where
the leading role is played by the adherents’ individual features which are caused by a number of factors.
Among the latter it should include a specific orientation of religious denomination and cult, adherents’ indi-
vidual features as the subject of the crime, witnesses and witnesses from among the adherents-parishioners,
their relations with society, personality structure of the inner world, the specifics of the situation where the
illegal acts are committed. Repeatability of crimes committing, the ability to use, acquire and improve the
criminal experience subsequently lead to the formation of skills of concealment of crimes. Moreover, 92 %
of persons belonging to non-traditional religion, denomination or cult, which have the features of a criminal
organization, are random, they haven’t been previously convicted, haven’t been prosecuted, haven’t been
driven, and they are characterized as positive in the workplace\study, residence. Concealment of crimes in
this sphere in 89 % of cases was carried out before the initiation of criminal proceedings, 4 % — at the initial
stage of the investigation, at the subsequent stages the concealment was not carried out at all, and in 7 % of
cases — during the trial [6]. At the same time the absence of a suspect (accused) in detention affects the ac-
tivity of concealment of the crime and counteraction to investigation, i.e. a preventive measure does not pro-
vide isolation from denomination, and society as a whole [6].

The practical experience leads to the conclusion that in most cases, persons who commit terrorist and
religious extremist oriented crimes clearly aware of the social danger of their actions, and deliberately de-
stroy the traces which remain on the scene of the crime, unlike other types of socially dangerous acts. The
exception in this case is a person who by virtue of mental disorder is not able to realistically assess the threat
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of his actions and does not pursue venal motives, what is partly characteristically for such crimes (for exam-
ple, a well-known cult, Pskov hermits in Russia that took place in spring 2010) [6].

Information about instruments of terrorist and religious extremist oriented crimes in criminalistics char-
acteristic of the method of the crime is necessary, which is due to specificity of the act in question.

Research shows, that complex of instruments of committing crimes determines the direction of non-
traditional religious denomination or cult. The instruments, which are used in crime in this area complement
each other, thereby form a complex structure, which includes elements, such as the human, as a biological
species, technical and other means (e.g., toxic, psychotropic and narcotic substances). In this regard, a person
acts as a highly effective instrument of crime, capable of independent choice of the optimal spatial disloca-
tion for criminal intent before the criminal result. This is especially important when explosive devices are
used and achieving the criminal result of terrorism act.

The choice of tools and methods of committing a crime depends on the personal features of the crimi-
nal, his psychic abilities, physical strength, skills, belonging to a certain category of adherents or missionar-
ies and it is directly related to the nature of the wrongful act. For example, non-traditional religious denomi-
nations of the Islamic orientation, tend to use equally mental impact and training in the use of firearms and
explosives, and eclectic cults, which use psychotropic drugs and other substances, as well as modern meth-
ods of psychological effects on humans in order to achieve altered states of consciousness.

Professional skills appear in the method of crime committing, that highlight the choice of instruments of
crime and crime’s concealment, e.g. a person who has no skills in the use of firearms, will not use a weapon
to commit a crime.

Personal features of adherents assume the originality of the ways of crimes’ concealment. There are
various forms and methods of crimes’ concealment, ranging from refusal of giving evidence, giving delib-
erately false testimony, use of conspiracy methods and the physical destruction of the witnesses. The rules
of non-traditional religions and cults, the presence of a subculture and informal rules of conduct forbid wit-
nesses-adherents, victims and offenders to be proactive in the process of investigation. Despite the fact that
the passivity leads to a deterioration of their situation related to the possible appointment of punishment, sit-
uation awareness, as extremely dangerous to life, mental, physical, health and property of the person and his
family.

In the committing of non-obvious terrorist and religious extremist crimes, a way of concealing the
crime is a constituent part of the crime committing method.

In the committing of the obvious crimes the method of the crimes’ concealment as a purposeful activity
may be absent, and refusal of giving evidence acts as the implementation by adherents of informal behav-
ioral norms and legislation, such as the announcement of the information obtained during confession, includ-
ing the public one.

Religious criminals can be subdivided into three categories, which are characterized by individual laws
of crimes’ concealment.

The first category is prone to premeditated methods of concealment of the crimes, what is reflected in
the fact that criminal active adherents deliberately mislead the investigation, thereby winning time, destroy
the material traces of their actions, as well as take actions to shift responsibility to other dependent adherents,
for example, those parishioners who received financial aid from confessions or cult. They elect the methods
of committing crimes as well as its concealment, as a rule, it is murder, where the cadaver is destroyed by
some methods.

The second category of religious-cult criminals rarely conceals traces of the crimes, because of imbal-
ance and instability of personal qualities of criminals. During the investigation, they can often change their
evidence, perjure against other adherents or members of their families, as forced them to commit crimes.

The third category of adherents in dissimilar cases uses different methods, i.e., they act spontaneously,
after committing the crime they may conceal the crime, and may not conceal it. The determining factor here
is the specific situation after committing the crime, and the psychological reaction of the person to act com-
mitted by him in real time and place. The method of concealment in such cases will be an independent ele-
ment of criminal activity and is not covered by specific intent. Such criminals are characterized by the fol-
lowing actions: inducement of witnesses to give false evidence, reenactment of non-criminal event, conceal-
ment of instruments of the crime, etc.

The analysis has revealed following regularity, which consists in the fact that persons with a higher de-
gree of criminal activity, spend on preparation for the crimes in the area of non-traditional religious cult ac-
tivity quite considerable time, adapting the method of crime committing and choice of instruments of its
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commission to the situation at the time of the crime commission. Adherents with a high degree of criminal
activity in the non-traditional religious and cult activity, use during the preparation for the crimes complicat-
ed conspiratorial methods of action, which include a special control of conspirator-adherents, the preliminary
imitation of any conspiratorial actions, including actions with criminal nature to determine the behavior of
the observed person in situation as close as possible to the operatively-search and investigative activities.

Adherents involved in the crime by unfavorable situation, spend on preparation for the crime small
amount of time.

Adherents with unstable personality characteristics don’t have precise time limits. It should be noted
that the crimes committed in the group in 96 % of cases are prepared in advance.

The preparation for crime commission in the area of non-traditional religious and cult activity, terrorist
and religious extremist orientation, means making or acquisition of instruments of crime, preparation of an
alibi and unspoken consultation with persons, which have special knowledge in various scientific and practi-
cal areas such as psychology, jurisprudence, religious studies and so forth. The preparation for the commis-
sion of crimes can also include a definition of crimes’ concealment.

The method of crime committing is largely elected by adherents-criminals according to the situation,
which in our opinion should be attributed to the scene of the crime situation.

The most common type of instruments of the crime in non-traditional religious cult activity is the varie-
ty of print media of propagandizing and provocative nature, firearms, explosives (explosive devices, video
records, audio record, etc.). In our view, all of the instruments and methods that aimed at the physical de-
struction of people, or a threat, and also psychological, ideological training should be attributed to the in-
struments of crime. In this sense, the investigation of crimes related to the activity of non-traditional reli-
gions and cults can distinguish the means and the instruments of crimes, which are characterized by an in-
creased danger of its use in the physical and psychological sense. The criterion for distinguishing the concept
of high danger of instrument (object or method of influence), which is used in the commission of this group
of socially dangerous acts, in this case is the degree of possible damage and power and its spread. For exam-
ple, an act of terrorism by its threat to society entails a greater harm than the actions of psychotropic sub-
stances or changed states of consciousness of adherents with the purpose of taking possession of their prop-
erty, but the use of substances or methods directly precedes to psychological preparation of the individual's
consciousness to actions aimed at the physical destruction of a person or its threat. However, there is a com-
mon basis, namely the use of religious and cult activity and psychological methods of influence on a person
for criminal purposes.

The instruments of committing crimes reflects not only the professional skills of the criminal, but also
his intellectual and emotional potential. Relation of personal features to the use of instruments of committing
crimes determines the amount of preparatory activities (time, scene of the crime, accomplices, the nature of
material traces, the method of committing a crime, and so on.).

Thus, the basic elements of the mechanism of committing terroristic and religious extremist crimes are
the method and the instruments of its commission, which can be defined as a system of actions chosen by the
criminal for criminal purpose, and due to the nature of the non-traditional religious activity, and in accord-
ance with this choice of instruments of crime, which is other than the data of criminological characteristics of
crimes committed outside the denominations and cults, as well as the situation, subculture, the presence of a
professional criminal experience, personal physiological and psychological features of the criminals adherents.
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JiHH-TTaHKECTIK K9HE TEPPOPUCTIK OAFBITTAFbI KbIJIMBICTAP/AbI
sKacay TeTIiriHiH Heri3ri 3JieMeHTTepi

Makasana KbUIMBICTBIH Kacaiy OJici, OHbIH KbUIMBIC KapyblH TaHJIayMeH OailJIaHbICHI IOCTYPJ eMeC HiHH
KOH(eccHsIap JKoHE KyJIbTTEpAiH KbUIMBICTHIK-)Ka3aJaHAThIH OPEKETTePiH Teprey TaKipuOeciHiH, imriHapa
TEPPOPHCTIK JKOHE MIHU-TAHKECTIK OAFbITTarbl OPEKETTEpPiHIH HEeri3iHAe KapacThIPbUIATHIHIBIFEl alTHUIFaH.
OcblraH 0alIaHBICTBI, KBIMBICTAPJIBIH KOC TYPIH jKacay OJici )KOHE KbUIMBIC KapyblH TaHIAy, SFHH, JiHU-
KYJIBTTIK OpeKeTTepMeH OailTaHbICThl KbUIMBICTAP/IbIH KPUMHUHAIUCTHKAJIBIK CUIIATTAMACHIHAH ©3TelIe XKOHEe
KapacThIPbUIBII OTHIPFaH KbUIMBICTApIbI Jkacay TeTiriH Kypaiinpl. CoHIail-ak TeppOpHUCTIK JKOHE JIiHH-
9KCTPEMHCTIK 9pPEKETTEP OaFbIThIHIAFbl KbUIMBICTBIH JKacaly dJIicCi, OHBIH KbUIMBIC KapybIH TaHAAYbI KbIJIMBIC
JKacaly axyajbIMEH, CYOMOJICHHUETIICH, KOCIOM KBUIMBICTBIK TOXKIpHOCMEH, KBUIMBICKEDP-aIICITTIH JKEKE
HCHUXOJIOTUSIIBIK JKOHE (DM3HOJIOTHUSUIBIK KACHETTEPIMEH ThIFbI3 OaililaHbICThI 60JIa/BbI.

JL.LK.Apenosa

OcHOBHBIE YJIEMEHTHI MEXaHNU3MA COBEPIIEHHUsI MPeCTyNIeHUi
PEJIMTIHO3HO-IKCTPEMHUCTCKOI M TEPPOPUCTHYECKOH HATIPABJIEHHOCTH

OtTMedeHo, YTO B IPAKTHUKE PACcClICIOBAaHMS YrOJIOBHO HAKa3yEeMBIX JIESHUM, CBSI3aHHBIX C AESATEIFHOCTBHIO
HETPAJNIMOHHBIX PEJINTHO3HBIX KOH(EccHi M KylbTOB, B TOM YHCIE TEPPOPHUCTUUCCKOH U PEITUTHO3HO-
9KCTPEMHCTCKOIl HAIPaBICHHOCTH, OCHOBHOE — 3TO PaCCMOTPEHHE CIIOCO0a COBEPLICHUS MPECTYIUICHHUS U
€ro B3aMMOCBS3b C BEIOOPOM OpyAus. ABTOpP ITOJUYEPKHUBAET, YTO B ATOH CBSA3U BBIOOP criocoba 1 opyauid pac-
CMaTPUBAEMOT'0 BUJIA PECTYIUICHUS OTIIMYACTCS OT 3JIEMEHTOB KPUMHHAJINCTHYECKOH XapaKTepUCTHKH TIpe-
CTYIUICHHH, HE CBA3aHHBIX C PEIMI'MO3HO-KYJIbTOBOH JEATEILHOCTBIO, U COCTaBIIACT MEXaHU3M COBEpPLICHUS
TIpecTyIUIeHNH naHHOTOo BHAa. Kpome Toro, B CTaThe ONpeeneHo, 4To BEIOOp OpyAns U CIIoco0a COBEPIICHHS
MIPECTYIUICHUI TePPOPUCTUUECKOH M PEITMTHO3HO-IKCTPEMUCTCKON HAINPaBICHHOCTH OOYCIIOBIMBAETCS 00-
CTaHOBKOH, CyOKyJIbTYpO#l, HaaWdMeM HpO(ECCHOHATBHOTO IMPECTYIMHOTO OIBITa, (hM3MOJIOTUYECKUMH K
TICHXOJIOTHYECKUMH CBOMCTBAMH JINYHOCTHU NIPECTYITHUKOB-a ICTITOB.
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Article examines the issues of establishment and development of judicial control in the Republic of Kazakh-
stan, introduction of new party to a proceeding in criminal justice of Kazakhstan — investigating judge.
There are issues, related to future expansion of powers of investigating judge, about place and role of judge,
who executes the operative judicial control; issues are examined, related to legal nature of investigating
judge. Here are also examined the issues on authorization of investigating judge for sanctioning of non-public
investigatory actions.
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One of the main ways to improve the criminal justice system, according to the developers of the project
of Criminal procedural code of Kazakhstan, should be the introduction of investigating judge. Position of
investigating judge became a legal fact in the criminal trial of a number of CIS and Baltic countries, such as,
for example, Latvia, Lithuania, Republic of Moldova, Ukraine. During the visit of the delegation of Kazakh-
stan to Ukraine, much attention was paid to the problematic issues of the new Criminal procedural code of
Ukraine, introduced in 2012. Members of the delegation were interested in innovative performance. Accord-
ing to the ex-chairman of the Supreme Court of the Republic of Kazakhstan Beknazarov B.A., the new Code
of Criminal Procedures of Kazakhstan will be ninety percent similar to the Ukrainian Code. Ways of reform-
ing the procedural law of Ukraine and Kazakhstan, according to Beknazarov B.A., are pretty similar. Ex-
chairman of the Supreme Court of the Republic of Kazakhstan paid particular attention to such new proce-
dural institution as investigating judge.

On the question of Ukrainian journalist about the necessity of judicial authorization of covert investiga-
tive actions, the former head of the entire judicial system of the Republic of Kazakhstan said: «According to
the newly introduced Code, the court shall authorize only the arrest and a number of activities that have little
effect on the course of investigation. Therefore, the experience of Ukraine in solving off these procedural
issues is very important for us. Here I am once again convinced that Ukraine has made significant steps to
protect the rights of citizens. Not those of governmental and law enforcement bodies, but the citizens'« [1; 2].

Beknazarov B.A. expressed his confidence that the judicial control over the pre-trial proceedings in Ka-
zakhstan will be improved, emphasizing the fact that the Concept of Legal Policy of the Republic of Kazakh-
stan for the period from 2010 to 2020 includes the prospect of further expansion of judicial control over the
pre-trial proceedings. Scientists also support the practices, they hope that in the future investigating judge
will be endowed with additional powers that allow him to protect fully the constitutional rights of citizens [2;
83]. We would not be so optimistic, as we recall, that at the introduction of the jury we also had high hopes
for the further expansion of the powers of this court. The Concept of Legal Policy of the Republic of Ka-
zakhstan for the period from 2010 to 2020 as an effective criminal policy of the State provides the gradual
extension of the categories of criminal cases, examined by jury. However, in practice, in the newly adopted
Criminal procedural code of the Republic of Kazakhstan of 07.04.2014, in Part 1 article 631 Jurisdiction of
jury, we find that this court will consider the case of crimes for which the death penalty or life imprisonment
are provided by criminal law. And earlier, according to Criminal procedural code of the Republic of Kazakh-
stan of 13.12.1997, the Jury examined the cases of extremely serious crimes, and there was provided the fur-
ther expansion of the powers of jury up to its examination of all categories of serious offenses.

That is the very thing that we would like to pay attention to. It is too early to talk about the effectiveness
of new procedural institutions in the Baltic States, CIS, where our legislator borrowed the new rules. These
procedural institutions are not enough approved by practice. As Suleimenova G.Zh. noted: «References to
the alleged positive experience of such countries as Italy, Spain, Russia, Georgia, Tajikistan, Uzbekistan,
based on the example of certain provisions of the Criminal procedural code of these States do not hold water,
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because in these countries search for the most optimal model of the criminal process is still going on». «Re-
forms carried in the Republic convince that it is unacceptable to use foreign legal institutions, no matter how
attractive at first glance they are, as well as their mechanical transfer in Kazakhstan's legal environment,
without taking into account certain objective factors. These reasons are the sort of barriers that prevents their
overcoming and creation of structure modeled on foreign countries, due to the specific socio-economic op-
portunities of the republic, national peculiarities, human resources — social structure, religion, level of legal
awareness and legal culture, traditional mentality and its socio-cultural characteristics, etc.» [3].

In the Russian Federation there are held active discussions on the necessity of introduction of figures of
«court investigator» or «investigating judge» to criminal proceedings of Russia. Some researchers advocate
the need to introduce the abovementioned public persons to Russian criminal proceedings, and others do not
see a special need to do this, and foresee the negative consequences of such innovations [4; 15]. But, the ma-
jority of scientists and practitioners tend to proposal for the introduction of investigating judge
(Muratova N.G., Nikolyuk V.V., Derishev Yu.V., Demidov L.F.).

In contrast to the neighboring republic, where the discussion is not finished and new Criminal proce-
dural code of the Russian Federation is not adopted, in the Republic of Kazakhstan on January 1, 2015, a
new procedural figure — investigating judge will appear in criminal proceedings. Despite this, however, on
the pages of scientific publications, conferences, round tables the discussion of novels of the criminal proce-
dure law still continues, the issues of introducing of the institution of investigating judge, questions about the
nature, place and role of investigating judge in criminal proceedings of the Republic of Kazakhstan are still
being debated. In Ukraine, where, according to the ex-president of the Supreme Court of the Republic of Ka-
zakhstan Beknazarov B.A., up to 90 % of innovations related to investigating judge are borrowed up, despite
the fact that the institution of investigating judge has worked since 2012, there is still debate about the legal
nature of the investigating judge. There are researchers who believe that the content of control function of
the court is to protect the constitutional rights of citizens (Tumanyants A.R.). Skrypina Yu.V., Tishchenko S.
believe that judicial control is aimed to: 1) protection of human rights and freedoms, which is «prevention»,
i.e. the prevention of unlawful and unjustified restrictions on human rights; 2) protection of human rights and
freedoms, namely, their restoration it in case of violation [5; 163].

In Kazakhstan, the investigating judge, in the exercise of its powers in the course of pretrial proceed-
ings, will, like other state bodies, be guided by the objectives of the criminal process. These tasks are de-
scribed in Article 8 of the Criminal procedural code of the Republic of Kazakhstan [6; 30]. The objectives of
the criminal process is the prevention, impartial, prompt and full disclosure, investigation of criminal offens-
es, expose and bringing to justice of those who have committed them, a fair trial and the correct application
of the criminal law, the protection of individuals, society and the state from criminal offenses. The legally
defined procedure in criminal cases must ensure the protection from unwarranted prosecution and convic-
tion, unlawful restriction of the rights and freedoms of man and citizen, and in case of illegal prosecution or
conviction of an innocent — his immediate and complete rehabilitation, as well as the possibility to strength-
en the law and order, prevent the criminal offenses, form the respect for the law.

The main task of investigating judge, in our opinion, should be the protection of constitutional rights,
freedoms and legitimate interests of citizens in pre-trial proceedings. Introduction of investigating judge in
Kazakhstan, according to some scientists, will contribute to the efficiency of the administration of justice and
fair trial, complete and objective disclosure of crimes [7; 178]. Supporters of the introduction of this institu-
tion consider that such a procedural figure (judge for preliminary investigation) — may impartially and inde-
pendently carry out the function of judicial control over the procedural activities of the preliminary investiga-
tion bodies, the prosecutor, and, as well, help the lawyer to become a full participant in the process of prov-
ing in pre-trial proceedings [2; 83]. Meanwhile, there are those who believe that the prospects of this institu-
tion still look very vague. In their opinion, powers of introduced investigating judge are very limited. «It up-
sets the stronger, when it is known that most of functions, provided to this subject of Criminal procedural
code (for example, authorizing the arrest and examinations of complaints of trial participants), is already is
the competence of the judiciary for a long time. It turns out that the whole force of loudly announced reform
of judicial control is really just «a thing of the horn», — said a member of the Presidium of the Republican
Bar Association Daniyar Kanafin [8].

The lawyer complained that the real powers of investigating judge in sphere of control and human
rights protection are limited to decorative condition. According to the new Criminal procedural code of the
Republic of Kazakhstan, authorization of the most right-limiting investigation (including «covert») actions
that restrict the fundamental rights of the individual, as now, is the responsibility of the prosecution bodies.
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We have heard a lot about inefficiency and bias of prosecutor's supervision in this area. The conflict between
the functions of the Prosecutor's Office, which, on the one hand supervises the legality, and on the other or-
ganizes the investigation and maintenance of charges in court, leads to the fact that investigative and accu-
satory component in its activities unnecessarily often suppresses a supervisory, regulatory and right-
providing components. The lawyer believes that these functions should be taken by the investigating judge.

In Russia, there are advocates of the position that judicial control should look only like appeal actions
of the criminal prosecution. With this approach, it will actually be reduced to a duplication of prosecutorial
supervision. This approach looks like unacceptable, since at such construction of pre-trial investigation, arbi-
tration method of legal regulation inherent to competitiveness, is not implemented in full. Petruhin LL. in
this regard said: «With a well staged judicial control, prosecutorial control in some ways becomes superflu-
ous. There is no need to share the same control functions among different bodies» [9; 12].

According to the point 47, Article 7 of Criminal procedural code of the Republic of Kazakhstan of
04.07.2014, investigating judge — judge of the Court of First Instance exercising powers, provided by Crim-
inal procedural code of the Republic of Kazakhstan during pre-trial proceedings. According to law, investi-
gating judge is a judge of the district and equivalent court exercising the powers provided by the Code during
the pre-trial proceedings.

Thus, this definition establishes the legal status of the investigating judge as equal with the other judges
of the country, the level of court (district, city or specialized) and the power to administer justice, limited by
pre-trial stage of criminal proceedings. The latter provision indicates that the investigating judge would not
have the right to examine criminal cases on the merits in the main proceedings, as well as civil ones, admin-
istrative and others that go beyond the criminal pre-trial proceedings, and will focus exclusively on the im-
plementation of the operational judicial control of the criminal prosecution bodies. The current Criminal pro-
cedural code of the Republic of Kazakhstan of 13.12.1997 already contains such a rule that limits the possi-
bility of participation of the judge in a criminal trial in which he was involved in authorizing a procedural
decision.

At presentation of project of new edition of Criminal procedural code of the Republic of Kazakhstan in
December 2013, General prosecutor’s office, among other novels, touched the issue about investigating
judge.

According to the supervisory authority of the country, a figure of investigating judge is entered to the
Kazakh criminal proceedings in order to enhance the judicial control over the pre-trial proceedings.

The powers of the investigating judge will include the consideration of applications for authorization of
preventive measures in the form of detention, house arrest and the extension of their terms, forced placement
of person, who is not under arrest, to a medical institution for forensic psychiatric examination, exhumation
of the corpse, seizure of property, international search, placement of minor to a specialized institution

In addition to authorizing of certain investigative actions his responsibilities will also include the exam-
ination of complaints and petitions of the parties at the stage of pre-trial proceedings.

Expanding of the limits of judicial control, along with the procurator’s control, according to the General
Prosecutor’s office of the Republic of Kazakhstan, will provide an efficient two-stage mechanism of the state
protection of the constitutional rights and freedoms of citizens during the pre-trial proceedings.

With the aim of prompt respond to the facts of the application of illegal methods by criminal proceeding
body, the procedure for responding of judge to messages on torture is regulated [10].

For a more widespread use of alternative preventive measures, which are not connected with isolation
from society and reduce the prison population index, by analogy with the Criminal procedural code of
Ukraine the Project fixes the rules, which make investigating judge to determine the size of the lien, which
can be made at any time, to release the person from custody, when authorizing remand in custody, except the
cases of extremely grave crimes.

As well, lien will not be applied for people, who committed the actions, caused the death of the com-
plainant; actions being the member of criminal group; terroristic and extremist actions; as well as for those,
who breached the lien before.

Let us get acquainted with powers of investigating judge, defined in the article 55 of Criminal proce-
dural code of the Republic of Kazakhstan, entering into the legal force on January 1, 2015.

1. During the pre-trial activities, investigating judge examines the following issues in cases, provided in
the Code:

1) sanction of imprisonment;

2) sanction of home arrest;
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3) sanction of suspension;

4) sanction of prohibition on imminence;

5) sanction of extradition arrest;

6) prolongation of terms of imprisonment, home arrest, extradition arrest;

7) application of lien;

8) sanction of sequestration;

9) compulsory positioning of person, who is not under the imprisonment, to the medical organization
for execution of forensic psychiatric and (or) forensic medical expertise;

10) at definition of fact of mental affection, about the transfer of person, for whom the imprisonment
was applied, to special medical organization, which renders the psychiatric assistance, suitable for taking of
patients to strict isolation;

11) exhumation of corpse;

12) announcement of international search of supposed criminal, accused.

2. In cases, provided by this Code, investigating judge:

1) administers the complaints for activity (inactivity) and decisions of investigator, investigation body,
interrogation officer and prosecutor;

2) administers the issues on application of material evidences, which are quickly damaged, or whose
long storage up to solving of criminal case, requires significant material expenses;

3) during the pre-trial procedure, consigns the evidences of victim and witness;

4) imposes the monetary redress to persons, who do not execute or poorly execute the procedural liabili-
ties in pre-trial proceedings, except lawyers and prosecutors;

5) considers the issue on collecting of court costs subject to criminal case, under the presentation of
prosecutor;

6) under the motivated prayer of the lawyer, participating as defender, considers the issue on vindica-
tion and inclusion into criminal case of any information, documents, things, important for criminal case, ex-
cluding the state secrets, in case of rejection of execution of request, or absence of decision for it in three
days;

7) under the motivated prayer of the lawyer, participating as defender, considers the issue on expertise,
if the criminal investigation body rejects the satisfaction of such prayer with no reasons, or no decision was
made in three days;

8) under the prayer of the lawyer, participating as defender, considers the issue on compulsory attach-
ment of prior examined witness to body, executing the criminal process, if the appearance of witness for
presentation of evidences, is difficult;

9) executes other powers, provided by this Code.

3. Decree of investigating judge may be appealed and protested according to the article 107 of Criminal
procedural code of the Republic of Kazakhstan.

As can be seen, many of the above proceedings are not widespread in practice and do not cover the en-
tire spectrum of issues, limiting the constitutional rights and freedoms of citizens, which are subject to judi-
cial review.

As for the issues of authorization of detention, house arrest and their extension, the current Criminal
procedural code is already assigned such powers to the court, as we pointed out above. At the same time, the
bill provides the possibility of cancellation or modification of these preventive measures authorized by inves-
tigating judge, prosecuting authority, with the consent of the prosecutor; this rule is contained in part 5, Art.
153 of the project. Under the legislation in force, this decision is impossible without judicial review.

In addition to the power to authorize a number of the abovementioned proceedings, the competence of
the investigating judge is offered to include the following: considering of complaints against actions (inac-
tion) and decisions of the investigator, investigation body, the interrogator and the prosecutor (the analogue
of Art. 109 of Criminal procedural code of the Republic of Kazakhstan); the Prosecutor's applications for
forfeiture of property, obtained by illegal means, before the sentencing; the depositing of testimonies of per-
sons during the pre-trial, if there is a reason to believe that their later questioning may be impossible due to
objective reasons or in order to avoid the psychotraumatic impact on them during the interrogation in the
main proceedings; imposing of monetary penalties on individuals, who do not execute or poorly execute the
procedural obligations in the pre-trial proceedings; considering of the issue on the recovery of procedural
costs in a criminal case on the proposal of the body conducting the criminal trial.
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In the new Criminal procedural code of the Republic of Kazakhstan a whole chapter is devoted to the
newly introduced covert investigation actions. It would be logical to lay the sanctioning of the covert investi-
gative actions, such as the secret control, audio and video surveillance of the person or place, interception
and collection of information, secret obtaining of information about the connections between users, a secret
control of mail and other sending, tacit penetration and site survey and others on the investigating judge.
However, according to the newly introduced code it is possible only with the sanction of a prosecutor, not a
judge.

Lots of scientists, practitioners and legal society do not agree with such situation.

In this regard the experience of Ukraine is remarkable, which was one of the first among the CIS coun-
tries who votes for of a radical reform of the criminal procedural law and a significant expansion of the pow-
ers of the court at the pre-trial stage of the criminal process. For example, in Ukraine, where in 2012 a new
Criminal procedural code was adopted, the competence of investigating judges to authorize covert actions
affecting the constitutional rights and freedoms of citizens is applied.

In the Criminal procedural code of the Republic of Moldova of 13.03.2003, significant modifications
were made, providing the competence of the investigative judge to issue permits for execution of a number
of important special investigative measures, including inspection of the house and installation of the audio,
video, photo and cinematographic equipment for surveillance and recording, monitoring of the housing, tap-
ping and recording of conversations, monitoring of connections related to the wire and electronic communi-
cations, collection of information from providers of services of electronic communications and others (Art.
132-2 of Criminal procedural code of Moldova).

According to Criminal procedural code of the Russian Federation dated 18.12.2001, a house-check, the
seizure of postal and telegraph mailing, their inspection and seizure in post offices, control and recording of
conversations, as well as obtaining of information about the connections between users is possible only upon
the base of court solution.

Position of these countries regarding the legislative consolidation of powers to authorize the covert in-
vestigative activities to courts reflects the understanding of the necessity of real protection of constitutional
rights and freedoms of citizens in criminal proceedings and a serious expansion of judicial control at the pre-
trial stage of criminal proceedings.

Basing upon the experience of these countries, in new Criminal procedural code of Kazakhstan it would
be logic to transfer the sanctioning to investigating judge fully, but not partially.
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I'.b.Cynran6exoBa, M.T.AG3an0exkoBa

Teprey cyabsicbl — KazakcTan Pecny0iMKaChIHBIH KbIMBICTBIK OH/IiPICiHIH
JKaHA MPOLEeCCYATABIK TYJIFAChI

Makanana Kazakcran PecnyOnuKachIHAAFbI COTTBIK GaKblIayAblH KaJBIITACYbl MEH JaMybl, Ka3zakcTaHHBIH
KbUIMBICTBIK COT OHJIpiCiHE »aHa MpOLECCyalAblK TYJIFa — COTBIK CYABSHBIH EHII3ilyl Cypakrapbl
KapacTelpbiibl. COHBIMEH KaTap OoJiallaKTa Teprey CyAbSCHIHBIH OKUICTTIKTEPIH KEHEHTY Cypakrapbl,
Teprey CyIbsACBhIHBIH e/ COTTHIK OaKbUIay bl XKy3ere acblpyra OailaHbICThl KYKBIKTHIK TAOUFaThIHA, OHBIH
OpPHBI MEH peJli TypaJibl Macelielep Aa Ko3FairaH. Teprey CyabschiHA KachIPbIH TEPrey opeKeTiH CaHKLUsIay
OKIJIETTIKTepiH Oepy CypaKTaphl 1a Ha3apAaH THIC KaJIMaraH.

I'.b.CynTtanbekoBa, M.T.AG3an6exoBa

CaeacTBeHHBIH Cy1bsi — HOBasl poueccyajbHas purypa
B YIOJIOBHOM cyaonpou3BojacTtee Pecnyomkn Kazaxcran

B cratse paccMaTpuBaoTCs IpoOIEMbl CTAHOBJICHHS U Pa3BUTHA cyaeOHoro KoHTpois B Pecrybnuke Kaszax-
CTaH, BBEJICHHE B YrOJIOBHOE CyAONpOM3BoACTBO Kazaxcrana HOBOH mpolecCyaabHON (HUIypel — CIECT-
BEHHOTO CyZbH. 3aTPOHYTHI BOIIPOCEHL, CBSI3aHHBIEC C PACIIUPEHUEM B OyIyIieM IOJTHOMOYHH CIICIICTBEHHOTO
CYZABH, O MECTE U POJIU CYZAbH, OCYIIECTBILIONIEr0 ONEPATHBHBIN CyleOHbIH KOHTPOJIb. ABTOpaMHU HOKa3aHa
TpaBoOBasi MPUPOJA CIICICTBEHHOTO CYy[bH, OTMEUCHO HAJENICHUE CIICACTBEHHOTO CYIbH IOJIHOMOYHSMHU
0 CaHKIIMOHUPOBAHHIO HETJIACHBIX CIEACTBEHHBIX JIeHCTBUH.
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The responsibility of spouses for personal and common obligations

In the article, the author considers the personal and general obligations of the spouses of property character,
determines the characteristics of the legal regime of jointly acquired property and personal property of the
spouses, investigates the mechanism of execution of personal and general obligations of the spouses, reveals
the sequence and priority of execution of obligations of spouses including the share of the joint property, and
concludes imperfection of family law that provides the guarantees for the rights of creditors in relation to the
marriage contract.

Key words: spouses, obligations, marriage, property, the legal regime of marital property, contractual regime
of the spouses, marriage and family law, creditor, marriage contract, liability, divorce.

Spouses, being married, try to provide the well-being of their children and the family through the con-
duct of commonly joint property, and the formation of a common budget, etc. As the owners of different
types of property, spouses often enter into various civil transactions, acquire shares in the capital of compa-
nies and etc. As a result, between spouses and between them (or one of them) and third parties there are spe-
cial obligations — legal ties, the specifics of which are identified by existing laws and contract regime of
marital property. These obligations of the spouses can be common or personal.

The property, acquired by spouses during marriage, is their commonly joint property. Commonly joint
property is the property of two or more people which cannot be divided without changing its purpose (indi-
visible thing), or cannot be divided by law (4 of art. 209 of the Civil Code of the Republic of Kazakhstan).

The shares cannot be determined, because the relationship between husband and wife, as a rule, have
the nature of personal trust. As E.M.Vorozheikin wrote, «family relationships that do not have the personal
trust are artificial» [1; 25]. Y.L.Funk. in his work clarifies, that «joint marital property indicates that for cer-
tain property «stands» more than one person, but two, between which there is a personally-legal relationship,
based on trust relationships prevail, rather than legal regulationy» [2; 48]. The size of the share, introduced by
each spouse to the acquisition of the property funds, does not matter, even if there is a difference in income.
It should be noted that the right to commonly joint property also belongs to the spouse who did not take part
in the formation of the property due to legitimate reasons, for example, housekeeping, childcare, and so on.
To determine the legal regime of marital property in literature, they use the term «acquired property». Ap-
parently, the marriage itself is not enough for the occurrence of commonly joint property. The couple should
have common household by making the input in the form of labor or other activities.

The most important point here is that the marital property can become commonly joint only when the
spouses live together.

It would be illogical to recognize the things that the couple purchase individually at a time when they
live apart from each other to be «commonly joint property». Here we talk about the time when they are not
formally divorced, but stop the marriage by living apart from each other, do not have common economy and
do not intend to keep the family in the future.

Domestic matrimonial law identifies the following items as the property, acquired by the spouses during
the marriage:
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1) the income of each spouse from employment and business activities. In academic circles, there are
still several opinions about the moment from which the income, earned by spouses, can be considered com-
mon or joint property. This issue is still not resolved in the current legislation. There are different opinions.
Some scientists believe that the ownership for the income, received by the spouses, occurs when they have
the right to receive them. The income is included in total assets from the moment when the spouse has a right
to demand the payment. But there is an argument against this view that the requirement of obligation can not
be owned, otherwise not only the worker, but also his or her spouse would be entitled to demand payment of
salary or debt from the third parties.

Other scholars argue that the ownership of the income arises only after the real (physical) receipt of the
income and its inclusion into the family budget. As the proponents of this opinion believe, the spouse, who
receives the income, has the right to spend a part of it before it will be included into the family budget, as the
joint property can consist from the money that has not been spent yet. This approach is arguable, as the pro-
ponents of this view assume that all the funds that are not included into the family budget by spouses are
treated as the personal property of each spouse, which is contrary to law. For example, if the spouse sold the
car, which had been acquired before the marriage or had been received as a gift, and he or she spent the in-
come from the sale on a cottage, without transferring the proceeds from the sale into the commonly joint
property, the cottage would be recognized as the property of the spouse, the former owner of the car.

There is an onion, we think, the most correct and informed one, that the resources, received by one
spouse, become common joint property from the moment of the real direct receipt of the resources by one of
the spouses.

2) The income from the intellectual activity. A.M.Nechayeva notes that the royalties for intellectual
work in all respects equivalent to the wages and salaries. It is considered that the award issued during the
marriage, even if the creative work began and was completed prior to the marriage, is a common property of
the spouses. Conversely, the income for intellectual activity, created during the marriage, received after the
divorce, is not included into commonly joint property. Works of art, the author of which is one of the spous-
es do not become joint property. However, the money, raised from the sale, is a material source of the fami-
ly, and is joint property [3; 131].

3) The income from commonly joint property and personal property of each spouse.

4) Received pensions, social payoffs of the spouses.

Received payments that do not have a special purpose (material aid, a compensation for disability due
to injury or other damage to health, and others).

5) Movable and immovable property, acquired from the common income of the spouses. In this case, it
does not matter who is an official owner of the property.

6) Securities, shares, deposits, shares in the capital, made to the credit institutions or other commercial
organizations, and any others, acquired by the spouses during the marriage property, regardless the owner-
ship or money input.

7) The property of each spouse that obtains a significant increase in value during the marriage due to
the input, made by one or both spouses in the form of money or labor. For instance, repairs, reconstructions,
alteration, and so on (Article 36 of the Code of RK). This condition is applied not only to immovable proper-
ty, but also to cars, expensive tools and equipment, to business institutions and companies in general. Unfor-
tunately, the legislator does not give an explanation of «a significant increase in value of the property» and
how you can determine this criterion.

There is an exception from the rule, according to which, the property of each spouse, or personal prop-
erty contains the following:

e Property, owned by each spouse before the marriage, and property, acquired though the marriage, on
personal money of one of the spouses;

e Property, received by one spouse, before and during the marriage, as a donation, or inheritance or
other gratuitous transactions. The gifts given to each other by spouses are considered separate property too.
The concept of «gift» should be considered as a concept that includes any gratuitous transfer of property to
the ownership of the spouse, if the transition is associated with a special purpose. There must be a direct in-
dication that the gift is made in favor of only one of the spouses. This property also includes bonuses and
other payments of an incentive nature.

e Things for personal use (clothes, shoes, etc.). Under the law, the things for personal use does not im-
ply any thing that one of the spouses personally enjoys, but only those things that aim to satisfy household
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needs, excluding jewelry and other luxury items, even if they are acquired during the marriage on common
funds of the spouses.

By jewelry, as a rule, we mean articles of precious and semi-precious metals and stones. By luxury
items — valuable things, works of art, antiques and unique things, that are not necessary to fulfill basic needs
of the members of the family. Is not always easy to determine what items are luxury items, so the court de-
termines each case individually, basing on the general conditions of life of the spouses and other circum-
stances. Certificates, checks, receipts and others may be the proof of the ownership of the property by one of
the spouses.

e Items, purchased only to meet the needs of minor children (clothing, shoes, school and sports
equipment, musical instruments, children's library, etc.) are transferred without compensation to the spouse
with whom the children live.

e Deposits, made by spouses for their common minor children, considered as belonging to these chil-
dren and are not included in the division of marital property.

e Property, acquired by each of the spouses during the period of separation due to the actual termina-
tion of the marriage (marriage).

e Objects for professional activity of the spouses [4; 15].

Joint marital property can be divided during the marriage and after the divorce by concluding an agree-
ment on the division of property. In accordance with the family law, the shares of the spouses are considered
equal. However, the court may retreat the equality of shares of spouses in two cases. Firstly, it is allowed to
increase the share of the spouse with whom the minor children stay. Secondly, the share of the spouse can be
reduced if throughout the marriage, the spouse did not participate in the accumulation of the common proper-
ty without a good reason, expended the property of the family recklessly, and led an immoral life. Thus, the
common opinion that the division of property between spouses (former spouses) is «equaly, is only partly
true.

Let’s get back toresponsibility of spouses for obligations. Property owned by the spouses during the
marriage (commonly joint property, personal property), includes not only things and property rights, but also
obligations.

As individual or personal obligations of the spouses we may considered those which have arisen inde-
pendently at each of them before the marriage, or during the marriage, but in order to meet the personal
needs of a spouse, as well as due to the debt on property, by inheritance the property during the marriage by
one spouse (debt of the testator). In this case «the spouse undertakes the obligation as a regular subject of
civil rights» [5; 312], and should act in accordance with the rule contained in article 20 of Civil Code of the
Republic of Kazakhstan, — «a citizen is responsible for its obligations with all its property, except property
which, in accordance with the legislative acts, can not be levied» [6].

Legislation regulates that the property might be levied only from the spouse who has obligations with
this property. If the value of the levied property is not high enough, the creditor has a right to demand the
share of the spouse, which would be given to him or her in the process of the division of the joint property in
order to cover the debt. This process must be strictly followed.

Thus, the obligations occurred in business activities by one spouse shall be treated as personal obliga-
tions. If one of the spouses uses the commonly joint property of the family in the process of business activity,
which leads to debts that occurred when the spouse-entrepreneur tries to satisfy personal needs, these obliga-
tions will be considered as his or her personal. However, if it is proven that the income was used for the
needs of the family, the obligations may be turned to the second spouse in the commonly joint property.
Family Code does not disclose the concept of «family needs.» Because of their diversity, it is impossible to
do. Presumably, the expenses on the family needs are the following: food, clothing, housing and medical
care, acquisition of property for living together (in the contract of sale, rent), repair of the home, school fees
of children, and so on. In other words, these expenses include the costs to maintain the necessary level of
living of the family as a whole and of each of its members.

In cases, when one of the spouses uses joint property to proceed personal business activities, he or she
must have a permission from the second spouse [7]. This permission may be considered in the marriage con-
tract, or by making a written agreement, preferably notarized.

The obligations both spouses entered into can be considered as common obligations. Civil and family
law regulates that the possession, use and disposal of commonly joint property is carried out by mutual
agreement of the spouses. For example, debts on rent, debts arising from the harm, caused by them together.
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Whenever one of the spouses processes any transactions with the property, it is assumed that he or she is act-
ing with the consent of the other spouse. This presumption is based on the ordinary order of family affairs.

The spouse is not obligated to prove his or her right to proceed the transaction by demonstrating the
consent every time it happens in the daily life. However, when transferring or pledging the property, it is re-
quired to have the consent of all adult family members, which must be expressed in writing and notarized.
Moreover, a consent for minor family members is given by the state the guardianship authority in order to
protect their property interests.

The obligations entered into by both spouses based on transactions, committed by them jointly, can also
be considered as common obligations. Thus, both of the spouses are responsible for them. In case of the ex-
action based on common obligations, executives take into consideration the joint property of the spouses at
first. If the value of the property is not high enough, they start considering personal property of each spouse.

The exaction of the joint property or a part of it is possible if it was acquired or increased at the expense
of funds received by one spouse in a crime (Article 4 of the Code of RK 44) [4].

The requirement to establish facts of unlawful receipt of these funds only by a court verdict is a guaran-
tee against illegal withdrawal of marital property in such cases. The court applies this rule in cases of com-
pensation for damages (material and moral) caused by the crime of one of the spouses.

The exaction of the joint property of the spouses may happen as a claim for compensation for damage
caused by their minor children to life, health and property of other people.

Thus, on the basis of the above, the following legal norms are applied to a married person in relation to
transactions with other people:

e [f one spouse enters into an obligation at the expense of his personal property, the one commits only
oneself and his or her responsibility for the obligations can only be at the expense of their personal property,
as well as the share in the joint property (Sec. 3 of Art. 223 of the Civil Code of the Republic of Kazakhstan).

e If one spouse enters into a personal obligation for the personal benefit, but at the expense of the joint
property, the spouse, who made a deal, remains responsible, and the liability is possible only at the expense
of his personal property and share in the joint property;

e [f one spouse enters into a commitment at the expense of personal property, but in the interests of the
whole family (if there is no disapproval of the transaction by the other spouse), the party of the transaction
remains the spouse, who makes a deal, but the responsibility for the obligations can be partially charged on
the second spouse, which means, the exaction may be taken from the share in the common property.

e If one spouse enters into a commitment at the expense of the common property in the interests of the
whole family, then the party of a spouse, who makes a deal, is considered responsible for the obligations, but
the second spouse becomes «the actual party» of the transaction too. The responsibility for the obligations
comes at the expense of commonly joint property. If the value of the property is not high enough, the spouse
who enters the transaction, fulfills the obligations at the expenses of the personal property.

e If both spouses are parties of the transaction, both spouses are responsible to deal with all their per-
sonal and commonly joint property.

In continuation about the responsibility for the overall debts, it should be noted that if a court in crimi-
nal case finds out that the couple's property was acquired or increased at the expense of funds received by
one of the spouses by criminal means, the execution may be levied on all property or that part of it, which
was acquired in this manner (Article 44 § 2 of the Code of RK).

Nowadays property legal regimes of marital property are divided into two main groups: the contract re-
gime and the legal regime of marital property, which we have discussed.

The contract regime of marital property is set by agreement between the spouses on the question of or-
der of ownership, use and (or) disposal of all or individual movable and (or) immovable property, property
rights and obligations acquired during their registered marriage [5; 434].

The marriage contract can be concluded in relation of existing marital property, as well as the property,
which is planned to be acquired in the future.

In the marriage contract, the spouses can determine their rights and obligations, ways of participation in
income of each other, the responsibilities for family expenses by each of them; determine the property that
will be transferred to each of the spouses in case of divorce, and include in the marriage contract any other
issues relating to matrimonial property regimes. A special feature of the marriage contract is that spouses
may establish a joint, shared or separate property regime to all the couple's property, on its part or on the
property of each spouse.
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The regime of joint ownership means that any property, including acquired before marriage together
becomes common and the right to joint matrimonial property is established. However, how A.A.Ivanov spec-
ifies, the regime of joint ownership can be established for one or a few things. Within the legal regime of
marital property, this makes sense only for those things that do not enter the joint property (personal proper-
ty). If in the marriage contract there is the regime, described above, set in relation to things, the couple
owned individually before the marriage, legal regime is retained in relation to the rest of the property [5; 435].

The regime of share ownership means that the couple's property goes into their common ownership. In
the marriage contract, under this regime, the shares’ size should be reflected, while usually taken into ac-
count property investments or labor costs of each spouse. The main feature of the separate property is that all
the property, regardless of the time and manner of its acquisition, as well as all the income derived from it, is
generally considered separate property of the spouse.

The contract regime of common or separate property is rarely found in its pure form. In most cases, the
couple prefers to create a mixed regime that combines some elements of separateness and unity. For exam-
ple, a spouse may provide that their joint housing will be the joint property, but income and other property
will be separate property.

The appearance of the marriage contract in Kazakhstani marriage and family law institute has prompted
the development of special rules that protect the interests of creditors of the debtor-spouse in transactions.
Lenders, if enter into a deal with one of the spouses, should be aware of the existence of the marriage con-
tract and be aware of the contents of this contract, as stated by Article 45 of the Code of RK. Within the
meaning of this norm, the lenders should have information on how to spread the couple's property, because it
affects the amount of property on which they can rely, if the obligations of the spouse-debtor will not be ful-
filled in the necessary volume. Creditors must be notified about any changes or cancellation of the marriage
contract. If these changes have worsened the financial situation of the debtor (property of the debtor-spouse
became the property of the other spouse, or became the joint property of the spouses, or the share of the
spouse in the common property reduced), the creditor must be able to take all necessary measures to protect
their interests.

If the lenders know about changes in the marriage contract, according to which the insolvency of the
debtor became apparent, they have the right to demand changes in the terms or termination of contract be-
tween the spouses (Art. 45 of the Code of RK).

A failure to comply with this requirement makes it impossible for the spouse-debtor in the future (in the
case of a property dispute with creditors) to invoke the provisions of the marriage contract as to the circum-
stances that prevent the fulfillment of his or her obligations. Therefore, the property of the spouse-debtor
may be levied regardless of the content of the marriage contract.

Setting the guarantees of the rights of creditors in relation to the marriage contract, the law does not
provide the conclusion of an agreement on the spouses division of common property. It is obviously, that this
agreement may infringe upon the interests of the creditors not less than the conclusion of the marriage con-
tract. Because of the agreement on the division of joint property of the spouses, we get the right of individual
property of each spouse and terminate the right of joint property. According to A.A.Ivanov, «The subsequent
termination of the agreement on the division of property does not automatically restore the right of common-
ly joint property on subjected to the division of property. To do this, they need the marriage contracty.

In this context, it makes sense to make an addition to marriage and family law (Article 45 of the Code
of RK) and identify the guarantees of the rights of creditors at the conclusion, amendment or termination of
the marriage contract as well as the agreement on the division of marital property.
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K. T.KymicOekoBa

Epai-3aiibInThLIAPABIH KeKe KIHe JKAJNbl MiHaeTTeMe1epi
00libIHIIA JKayaNKepIILTiKTepi

Maxkanaza aBTOp epii-3albINTBUIAPIBIH JKEKE JKOHE MYJIKTIK CHIATTarbl JKaJIbl MiHAETEMeNepiH
KapacThIP/bl, OJNAPABIH JKEKe jKoHe Oipre >KMHAFaH MYJIKTEpPiHIH KYKBIKTBIK TOPTiOiHIH epeKIIeTiKTepiH
aHBIKTAll, epii-3aHBINTHUIAPABIH JKEKe J>KOHE JKAIMBl MiHACTTEMENICpPiHIH OpPBIHAATY TETITiH 3epTTesi.
Bipnecken MyimikTeri yiectepin eckepe OTBIPHIN, epili-3aiibIIThUIAPABIH 03 MiHIETTeMeIepiH OpPBIH/IaYbIHEIH
Oipi3iiiri MeH Ke3eKTLIIriH aIlThl, COHJali-aK HeKe MIapThIHA KaTHICTHI HeCcHe OepyIIuIepaiH KYKBIKTapbIHa
Keniyziik OepeTiH 0TOackl 3aHHAMACHIHBIH aKayJIbIKTaphl TYpPajIbl TYXKBIPBIM jKacabl.

K. T.KymbicOekoBa

OTBETCTBEHHOCTH CYNPYIOB M0 JUYHBIM U 00LIIUM 00513aTEJIbCTBAM

ABTOp B CTaThe paccMaTpPHBACT JIMYHBbIC M OOIIHE 00s3aTe/IbCTBa UMYIIECTBEHHOTO XapakTepa CYIpPYyros,
ompeJensierT 0COOCHHOCTH IIPaBOBOTO PEXHMMa COBMECTHO HAXHUTOTO M JMYHOTO MMYIIECTBA CYNPYTOB.
Vccenenyercss MEXaHU3M HUCIOJIHEHHS JINYHBIX M OOLIMX 00sI3aTENILCTB CYNPYTOB, PACKPHIBAIOTCS [OCIICA0BA-
TEIBHOCTb M OYEPEJHOCTh UCIIONHEHUS 0053aTeNIbCTB CYNPYroB C YYETOM J0JIHM B COBMECTHOM MMYIIECTBE.
CrenaH BBIBOJ O HECOBEPIICHCTBE CEMEHHOTO 3aKOHOAATENILCTBA, PEIOCTABIIAIOIETO rapaHTHH 1IPaB Kpe-
JMTOpaM IPUMEHHUTEIFHO K OpayHOMY JJOTOBODY.
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Mediation as a tool for the settlement of civil legal disputes

The general types of alternative methods of regulation of civil disputes are considered in the article. The au-
thors, giving examples of types of civil disputes among natural persons and legal entities in particular, con-
sider on conciliation procedure of mediation. The sphere of application of the mediation in foreign countries,
its positive aspects are given and outstanding moments of the domestic legislation are considered. New ap-
proaches to the research of this problem are expressed by the authors in the formulated theoretical positions,
also in the proposals to improvement of the legislation.

Key words: mediation, civil dispute, alternative, arbitration, international arbitration, mediation, meditative
agreement, mediator, corporate dispute, property dispute, negotiations.

Referring to the new history, it should be noted that the widespread use of mediation procedures
emerged in the late 70s — early 80s. the last century. At that time, there was confidence in the universality of
the procedure, which is based on the assumption and possibly accurate. That a competent mediator may con-
duct the mediation process in a variety of fields. Is it true or not, but we can talk about creating a «house in-
dustry». In addition, the process of «localization» of mediation («balkanization») for dozens of application
areas, each of which has its own culture, organization, qualification requirements, performance standards, the
specifics of the market, etc.

According to Jim Melamed, a renowned expert in the field of mediation, the potential of mediation and
conciliation procedures in the future the next few years will increase, and an appeal to the mediation will be
massive. He writes: «We help people solve problems, and we do it faster, better and cheaper (compared with
the court) beyond doubt. A quiet revolution has taken place. Policy, in fact, give preference to double media-
tion, no doubt. Our culture has changed. We changed. Our time has come» [1; 24].

In fact, the term «commercial conciliation» should be interpreted broadly to cover matters arising from
all relationships of a commercial nature, whether contractual or non-contractual [2]. Relationships of a com-
mercial nature include:

* any trade transaction for the supply of goods or services or the exchange of goods or services;

* distribution agreements;

* commercial representation or agency;

* factoring;

* Leasing;

« construction of industrial facilities;

* Advisory services;

* Engineering;

* licensing;

* investing;

* funding;

* banking;

* Insurance;

* exploitation agreement or concession;

* joint ventures and other forms of industrial or business cooperation;

* carriage of goods or passengers by air, sea, rail or road.

Disputes relating to the divorce, family mediation, as well as the attitudes of parents with children is
very difficult to bring a legal resolution [3], especially in a crowded ships. In this case, we believe it is more
appropriate to speak of «suppression» of such disputes, and not allowing them on the merits. Alas, not in the
best position are service custody and guardianship, as well as the courts of other countries, when faced with a
conflict between the spouses — of different nationalities. Note that the overall settlement of the family, as
well as organizational disputes can hardly be referred to legal services. The first — a family mediation, the
relationship of parents with children, conflicts related to inheritance of property; second — labor mediation,
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organization of the working space. And then, and another is almost impossible to «resolve» — here it is
more appropriate to speak of the «settlementy.

Collective labor disputes cannot be resolved in court, in principle — the court may only recognize labor
strike illegal, and the decision of labor arbitration is advisory in nature [4]. So, for example, only these two
types of conflicts we are convinced of the futility of judicial method «resolve» the dispute — battles continue
after court act, is often not satisfied with any of the parties. It resembles a complex corporate dispute, the
only way to settle which is the withdrawal of all claims and reaching a settlement agreement [5].

Great demand mediation among school adolescents. In Ukraine, Russia and Moldova are widely known
textbook for students and teachers to resolve conflicts Daniel Shapiro. Teenager and school mediation would
be an organic complement to the juvenile justice system, focused on education and prevention of deviant be-
havior. Deviant behavior — doing things that are contrary to the norms of social behavior in a particular
community. The main types of deviant behavior are, above all, crime, alcoholism and drug addiction, as well
as suicide, prostitution. According to the French sociologist Emile Durkheim, R.D.Benjamin probability of
deviations of behavior increases substantially when going on at the level of society weakening regulatory
oversight. List of applications of mediation and conciliation procedures can be extended: it is, for example,
medical services (in particular, cosmetology), consumer conflicts (especially after the abolition of the man-
datory product certification), disputes with banks and insurance companies, conflict behavior of the parties at
the stage of pre-contractual disputes (purchase and sale of business, real estate), protection from unfair prac-
tices in the negotiations (in particular, the administrative and «corruption» of the resources), etc.

The draft law on conciliation, we can say a few «overripe». Without waiting for the legal framework
and government support domestic mediators have long been working in the field of conflict resolution, as
demand far outstrips supply. On state mediators can not speak. More alarming: in order to «organize» activi-
ties mediators each specialist intermediary will have to be accredited to be included in the list of specialists
for specific court a particular area or to work as an assistant referee (assistant mediator) for three years, or
consist in self-intermediary organizations, including not less than one hundred members, the payment of con-
tributions hundred thousand commercials, with compulsory insurance professional naturalness somewhere
million for three, etc. And all this is done, of course, in order to «weed out random people». If such a
«streamlining» of the market will begin mediation, the judicial corruption in in the Republic of Kazakhstan
will not be defeated, and the economy will continue to throw a trillion rubles annually on civil disputes, with
the index of confidence in the justice one of the five, and even worse. Economy in which to properly collect
the debt and to protect property rights is necessary to «make friends» with the judge and the bailiff, and
along with the authorities and would be nice — with criminals — has no future, and this country is doomed
to stagnation.

In the United States of America there is a government program to stabilize the market residential real
estate. Over the past two years Congress and the Legislature of California (California Legislature) passed
laws aimed at the extension of the foreclosure on the mortgage and to encourage lenders to restructure the
loan, in order to develop milder conditions (Mortgage Foreclosure Crisis). In the «authoritarian» China 20 %
of disputes resolved using mediation procedures [6].

As for the domestic market, the worldwide «industry-house» by virtue of homegrown Kazakhstan citi-
zens and the language barrier while «do not notice.» Quality services at the appropriate dispute resolution
(ADR (Alternative Dispute Resolutilon — alternative dispute resolution, as they jokingly called «Appopriate
Dispute Resolution» — «proper» Dispute Resolution) is very small. Pure Harvard method of principled ne-
gotiation does not work.

For example, a party may shy away from dialogue, to use psychological pressure and other unfair prac-
tices, prevent the application of objective criteria, or to insist on the criteria that are not satisfied with your
opponent. In addition, in the Republic of Kazakhstan is still lacking many institutions within the market
economy.

Register unfair partners is far from reality, and membership in the SRO (Self-regulating organization)
does not mean anything. Some ratings during the crisis simply paradoxical, and ethics in business trying to
replace certificates and diplomas (for example, a professional accountant: see. Example below). Marshals
Service can be a law-abiding citizen with a gun and did not recover in time paid a fine of 5000 tenges, and at
the same time to put «under the carpet» writ of half a million tenges against the firm-by-night (or «friendly»
companies). Arbitration practice is often at odds with the practice of courts of general jurisdiction. One ex-
ample — the consequences of termination and non-performance of the obligation secured earnest money.
The arbitral tribunal shall recover from the debtor two deposit and the total — only one, because of «doubts
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as to whether the amount earnest money» — it is called «advance», even if the debtor used the word «depos-
it» in the contract and the receipt a few times.

In the Russian Federation reviewed annually approximately 10 million cases in civil proceedings. These
cases are not connected with the relations of power and subordination, tax, administrative or criminal legal
relations or complaints against officers — and therefore, these conflicts can be resolved by means of extraju-
dicial (pre-trial) procedures and alternative methods. About 500 thousand Russians annually participate in
labor disputes in the past two years [7].

How much is the dispute in a court? At least 10 thousand tenges — in the form of payment of a Repre-
sentative or loss of working time to the conflict. This is in the case of individual disputes. If there was a con-
flict between the organizations involved in a whole team of lawyers and managers. Total courts, there are
three, plus the ability to appeal to the Supreme Arbitration Court of theRepublic of Kazakhstan. Often files
are returned for re-examination. The cost of a corporate dispute resolution may be millions of Tenges. In our
opinion, we can start from a conservative estimate of 60 thousand Tenges on each side for all the courts to
resolve the «average» of the conflict.

Here, incidentally, does not include labor disputes, which in some countries are moving in the mass ac-
tions of protest and social costs to the economy is very expensive (as, for example, strikes in Greece).

Now the state judicial system allows 99 % of civil legal conflicts in the society. This state of affairs — a
monopoly on justice. Official statistics show that one has to judge about 140 cases in the last month. Wheth-
er it is appropriate in this situation, talk about the quality of services to resolve disputes? Not surprisingly,
the level of trust the Kazakhstan citizens to justice is very low: in 2006, only one in five citizens expressed
confidence in the domestic justice; target indicator in 2007 — one of four.

Unfortunately, in recent years tracked only of costs on the judicial system, but not its efficiency. Well-
known methods of sociological research (the questionnaire for respondents parameters, indicators, scales)
since 2007 have ceased to apply to assess the effectiveness of this program. Realistic painting — is primarily
indicator of public confidence in justice, the proportion of claims of citizens, shall not be considered on the
merits, the ratings of specific corruption courts and possibly the judges. All this is easily measurable and sci-
entific research, but not investigated.

On the other hand, described a social problem very poor dispute resolution offers huge opportunities for
the professional activities of mediators and professional intermediaries.

How much can earn a mediator? If Republic of Kazakhstan will overtake even China, where the propor-
tion of disputes dealt with «properly» (ie, using ADR), is 20 %, the market neutral intermediary services will
be about 20-30 million Tenges per year. We made the assumption that reward professional mediator is only
10 % of the costs of the conflicting parties, the cost of dispute resolution services. Explains that for the calcu-
lation of the service market neutral intermediaries (of their remuneration) are taken 10 % of the 20 % share
of the company's annual losses as a result of civil disputes.

For comparison, the consulting market in Russian Federation in the pre-crisis 2008 amounted to 6570
million rubles [8]. Suppose that in the first years after the adoption of the Law «On mediation, conciliation
procedures» about ten thousand professionals whose activities are somehow linked to the ADR will satisfy
the market demand for this specific market — Or an average of 2,4 million. Rubles revenue for each. If we
take the analogy of the work of management consultants, where the share of the wage fund is about 50 % of
revenue, the annual salary of an «average» neutral intermediary of 1.2 million rubles or 100 thousand rubles
monthly net personal income tax. Of course, in megopolis fee will be higher in the periphery — is below. Of
course, «not all brokers are equally successful»: in some cases will be painted for many weeks in advance,
while others — calm. Achievement indicators developed capitalist countries the share of disputes governed
by «properly» (ie, 70-80 %), offers opportunities for work in the market for ADR (It has been assumed that
80 % of civil disputes submitted to the decision of prof. Intermediaries whose remuneration is approximately
10 % of the price of the conflict, and that the market operates about 100 000 of them professional intermedi-
aries). On average, this amounts to 960 thousand Rubles revenue for each. The number of housing of such
specialists will be comparable to the judges, and the quality of their services for the resolution of disputes
objectively can only get better, as guaranteed by the voluntary request of a party to the conciliation proce-
dure, selecting the best option of settlement, the ability to terminate the conciliation procedure at any time.
Finally, turn on the mechanisms of competition, which, perhaps, will make our «avenging justice,» Introduc-
ing one acquittal of one hundred, to turn toward the interests of the conflicting parties. Note that it is as-
sumed that the increase in the number of «players» in the market reduces the revenue of each of them —
compare the remuneration of the first «ten-thousand».
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The business community and the citizens are willing to pay for quality services. They do not want the
verdict to be submitted within six months, and even later, and often are not satisfied with any of the parties to
the dispute. Solvent populations are unlikely on their own to the court where there is no wardrobe, rude on
the phone, searched at the entrance (this is called «examinationy»), where on the bench have to sit for hours,
waiting for the overloaded judge between the two criminal cases take the time to consider, for example, the
division of property of the spouses. Such social groups choose paid, but more economical alternative, allows
you to select a mediator to declare him a «challenge» (ie stop conciliation at any time), and to co-own solu-
tions (mediator recommends a hand — selected). Once again, let us explain: Litigation costs include not only
the state taxes, but the main thing — the loss of personal time, nerves and energy.

Ideally, from the court of general jurisdiction of the arbitral tribunal shall withdraw completely civil
disputes (for this and created an alternative in the form of professional intermediaries.) Courts will be able to
better focus on the consideration of administrative, antitrust, tax, criminal cases. This will remove the seri-
ousness of the problem of judicial corruption.

As for the poor, give aware that in most cases justice for them simply is not available. Even if they find
the money to pay the state tax, which has risen about twice, it will be unable to make a claim, does not over-
come the obstacles in the form of «form and contenty» claim will not understand «ciphers» that evading court
determinations. Even if they are lucky enough to pass these «filters» of domestic justice, the «test» before a
judge for knowledge «judicial ceremony» — a special vocabulary and symbols of behavior that distinguishes
the from «alien» in the courts, they have clearly failed. If the citizen begins to cry and express all of the
judgment that «boilingy, it will be fined for contempt of court and will withdraw from the hall.

Some readers may object, saying that how some ordinary citizens and reach to the Constitutional Court,
and to the European? Reasonable question. These people were defending the best lawyers and attorneys who
worked pro bona (for the benefit of society) — free of charge or for a nominal fee, that is primarily for rea-
sons of image, self-promotion or professional motivation. In any case, to reach the highest courts of the unit,
and requires assistance to millions. And while in the Republic of Kazakhstan conditions are created for non-
profit organizations that provide professional assistance to the poor, will not allocate funds to pay good law-
yers and lawyers, you can forget about access to justice for citizens insolvent. At best, their choice is not
rich: Call to free (usually novice) lawyers who give the poor 'tied'; seek legal advice where they work student
interns (the result will be no better than a novice lawyer); Finally, you can declare a hunger strike right in
court — sometimes helps. This is not cynicism, and a huge social problem, and it is hardly fair to blame the
mediators that their services are not available to everyone.

However, even the mediators work pro bona, helping the poor to a limited extent — also for reasons of
professional motivation or desire to resolve the «beautiful conflict.» However, before they should think
about the business acquisition of solvent clientele: after all, no rent, no communication services, no furniture
to office equipment they will not provide one free of charge, as opposed to those same judges — is the ques-
tion of equal starting conditions.

That situation is no alternative promotes judicial corruption. The best alternative if a negotiated agree-
ment (NEA) becomes the formation of the coalition parties to the dispute with the judge, whether it makes
sense to negotiate? Bulkiness of procedural rules, their unacceptably slow reform, consideration of the allot-
ment to a judge himself, contrary to the principle of Roman law «nemo iudex in causa sua» (no one can be
judge in his own case), the emphasis on paper work in the courts, when a higher court quietly returns appel-
lant in cassation decision, indicating the absence of the required solutions (so-called «art of making a deter-
mination of abandonment of the case without the motion based on inconsistencies in form and substance of
the claim» the whole is a complex of obstacles and barriers makes it easy to hide the most egregious viola-
tions of the law under the beautiful «ceremonialy, only simulating justice. most important thing — the entre-
preneurs and citizens almost no choice: only about 1 % of the cases dealt with in the arbitration courts and
using alternative dispute resolution methods. Such a low figure can be attributed to measurement error.
If your opponent is tight «friends» with the judge, police officer, prosecutor, and along with the authorities
and management, as well as criminals, you will agree, short courses mediation and knowledge gained from
their Western colleagues mediators is of little help in this situation. International Certificate of mediator in
the Kazakh reality can be put on the shelf next to the other shelf-ware (from the English. Shelf-ware — Lit-
erature for «far shelf» or long box, similar to the soft-ware — software, hardware — «iron»). But there is a
way out — it is to attack fraud opponent.

It is easy to teach mediation, beautiful classical principles, about which so much has already been said.
Difficult to prepare practitioners (we call them «professional intermediaries»). They are not neutral, their
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task — to protect the weak side of the conflict, they have a good command of the arsenal to counter «dirty
tricks.» As soon as the dialogue, the role of a professional mediator is transformed into the role of a neutral
mediator — the mediator, because the deal worked out by the parties voluntarily and without coercion will
be stronger.

And business people and ordinary citizens when they bury «the hatchet» and begin to openly discuss
problems become compliant and grateful (this applies even to persons related to the criminals with his pecu-
liar subculture). However, to overcome the unnecessary layers — that is the complexity and art.

As for the upper classes of Kazakh society, they have long been «put an end» to the domestic justice.
The inability of the Kazakh substantive and procedural law to the practical needs of the business turnover has
led to the fact that entrepreneurs are trying at all costs to avoid the courts. Those who «can choose» establish
nonresident legal entities, in order to be able to use English law, which is «soft» in the selection of the design
contract, but «hard» in the performance of their obligations. Business is forced to conclude contracts in for-
eign jurisdictions and there to seek protection in the courts of arbitration.

If we talk about meeting the massive demand of the middle class Kazakhstan citizens to resolve con-
flicts, the role of the mediator is difficult to overestimate.

In the apt observation of Robert Benjamin (Robert D.Benjamin holds a degree in Social Sciences, a
member of The Straus Institute for Conflict Resolution, Pepperdine University School of Law Practitioner
mediator and consultant in conflict management since 1979.), many people view art as something a little
more scenery, designed to close an empty wall space. Some artists, so serve this market and paint pictures of
comfortable, pleasant and peaceful scenes [9]. Like them, some mediators are limited to «pleasant» conflicts
that can be resolved by inviting people to the «round table» in an atmosphere of peace and good intentions.
However, the greatest art is often made in the resolution of conflicts is complex, and the greatest mediation
— to be in their midst. And artists and mediators in conflicts should be knowledgeable and able to consider
the vital question with different levels. Both of them rely on the opportunity to feel the nuances, subtleties
and ambiguity of the case, both should develop an internal sensitivity and speak in plain language. Any ne-
gotiator, mediator or manager conflicts can learn artistic vision of the dispute. Internal reaction to conflict,
uninterruptible analysis and presented visually, provide fertile ground for mediators penetrated and learned
to think from different perspectives. Plenty of opportunity for creative ways to select the resolution of the
conflict often lie in the least expected places. Here is an excerpt from the publication of D.Melamed. He asks
the rhetorical question: «Can increase the benefits of mediation in these difficult times? From my direct ex-
perience of everyday answer is undoubtedly «Yes!» Mediation has established itself as «the best, fast and
economicaly alternative, but these market quality are relevant more than ever. «Especially in a time of crisis,
when the demand for alternative dispute resolution exceeds supply (Traditional trial), out of court (pre-trial)
conflict resolution is not part of the legal services.

The world's biggest corporation («General Electric», «Motorola», «Toyota» and many others) agree that
more than 50 percent of disputes resolved through mediation. In the USA there is a National Institute for res-
olution of disputes, which is developing new methods of mediation, there are both private and public service
mediation. Has a great influence American Arbitration Association (American Arbitration Association),
which adopted its own rules of arbitration (arbitration) and mediation are used, including the consideration of
internal disputes. The conciliation procedure with a neutral mediator is very popular in the UK, there is even
a special service — hotline where you can call from any part of the country, characterized by conflict, their
preferences for a mediator, and offers a list of professionals that are suitable to your requirements. In terms
of the mandatory procedure Britain went on a compromise: if a party waives the proposed court mediation, it
shall bear all legal costs, even if won. In Germany, mediation harmoniously integrated into the justice sys-
tem. For example, mediators are working directly in the courts, significantly reducing the number of poten-
tial lawsuits. Today, mediation is integrated in the German courts, not only in family matters, but to the ordi-
nary courts, administrative courts, etc. In most German law schools introduced a permanent course of media-
tion. That is, everyone who comes to the law school, is undergoing mediation. In India, the agreement
reached during the mediation have the same effect on arbitration (arbitration) decisions, regardless of wheth-
er the procedure is excited within the already existing legal proceedings or not. Mediation procedure, in par-
ticular, mediation as a tool to resolve internal disputes have traditionally has been common in Japan. Com-
mitment to the business community in Japan Alternative dispute resolution has traditionally been associated
with the ethical side — the negative attitude to the choice of the state court as a way to resolve the differ-
ences [1; 23].
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Mediation in the Republic of Kazakhstan — is a new perspective, new opportunities, it is the humaniza-
tion of our society. Even discussed the problem of mediation at a meeting of the Council of Legal Policy un-
der the President of the Republic of Kazakhstan in September 2007. It was considered appropriate to develop
conciliation procedures in criminal and civil proceedings. Are there any prospects of mediation in Kazakh-
stan? I hope there is some. This is a global trend and it wanted to be also apparent in Kazakhstan.
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II1.T baiikemxkuna, I'.A.InmuscoBa

Jenfanasl KeJicy a3aMaTThIK-KYKBIKTBIK AayJIapabl
HIeIyAiH KypaJbl peTinae

Makanaza a3aMaTThIK-KYKBIKTBIK JaylapAbl LICHIYAiH KeH TaparaH OajaMaiibl ToCUIAEpHiH Typiepi
KapacThIPbUIABL. ABTOpIIAp XKEKe JKOHE 3aH/bl TYJIFaJap apachlHAaFbl JaylapAblH TYpJiepiHe MbIcal KenTipe
OTBHIPHIN, JKaHAlaH Taiiia OoJFaH AEINANIBIK TOpTiOiHE KeHiHeH ToKTaimsl. Kemictipy TopTibGiHiH Oacka
nreTen  eNiepAc Kamaih  KOJJIAHBUIATHIHBIHA, OHBIH AapTHIKIIBUIBIKTAPEl MEH 3aHda OCKiTiIMercH
OJIKBUTBIKTApBIHA TaJJAy JKacajIbl. ABTOPJIAPIBIH OCHI MPOOJIEMAaHBl JKaHa TYPFBIIAH 3EPTTEYl TEOPUSIIBIK
TYKBIPBIMIIAPBIHA, COHIAW-aK 3aHHAMAJBIK JKETUIHIpy OOWBIHIIA  YCHIHBICTAPHIHAA  YKaH-)KAKTHI
aMKbIHAAJIIbI.

III.T.baikemxuna, I'.A.VnpsicoBa

IlocpennnyecTBO KaK HHCTPYMEHT yperyJiupoOBaHUs
IrPaskIaHCKO-NIPABOBBIX CIIOPOB

B craree paccmarpuBaroTCS OCHOBHBIC BHIBI ANbTEPHATUBHBIX CIOCOOOB YpETYIHPOBAaHMS TPaXKIAHCKO-
MPaBOBBIX CIIOPOB. ABTOpPHI, MPHUBEAS MPUMEPHI IPAKAAHCKO-NPABOBBIX CIOPOB MEXAY (GH3MYECKHMH H
IOPUNYECKUMHU JINIAMH, B YaCTHOCTH, PAcCMaTPHBAIOT MPHUMHUPHUTENBHYIO MPOLELYPY MOCPEIHUIECTBA.
Beinenena cdepa mpuMeHEHHS NPOLEAYPHI MOCPEAHMYECTBA B 3apyOEKHBIX CTpaHaX, NPUBOIITCS €€
TIOJIOKUTENBHBIE CTOPOHBI, a TAKXKE HEypeTyIHPOBaHHbIE MPOOENbl B OTEUECTBEHHOM 3aKOHOJAATENbCTBE.
HoBble moaxoxsl K HCCIENOBAHMIO ITAaHHOW INPOOIEMBI BBHIPAKAIOTCS B CHOPMYIHPOBAHHBIX aBTOpaMU
TEOPETUUECKUX MOJIOKCHUAX, a TAKKE B IIPEJIOKCHUAX 110 COBEPIICHCTBOBAHUIO 3aKOHOJATE/IbCTBA.
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Development of the legislation on consumer protection

The questions connected with development of the legislation of Kazakhstan on consumer protection are con-
sidered in the scientific article. Each statutory act which was carrying out at different times legal regulation of
these relations is consistently analyzed. Along with the positive moments also those parties of standard mate-
rial which didn't answer realities of time are noted and were replaced with new laws. The list of bodies and
organizations which are capable to consider and resolve disputes with participation of consumers for their
protection is provided in work. All mechanism of consumer protection is considered. The conclusion that in
general the legislative base about consumer protection developed becomes a result of work.

Key words: customer satisfaction, protection, interests, liabilities, unscrupulous seller, service, works, goods,
buyer, legislation development.

The modern Kazakhstan legislation on consumer protection inherited some lines of the legislation of the
Soviet period.

Legal regulation of the relations on satisfaction of material and cultural requirements in the USSR was
always carried out by the acts of the civil legislation which were base for a regulation of consumers’ rights.
These acts established the rights, duties and responsibility of subjects of the contractual relations with partic-
ipation of citizens. Thus, according to point 1, 3 and 4 Article 77 Bases of the civil legislation (1991) the
buyer to whom the thing of improper quality is sold, had the right to demand at the choice if the seller didn't
stipulate its shortcomings at sale, replacements of a thing with a thing of appropriate quality, gratuitous re-
moval of defects or compensation of charges of customer for their correction, or proportionate reduction of
purchase price. The buyer could also instead of the requirements specified in point 1 of this article of Bases
to dissolve the contract and, having returned a thing of improper quality to the seller, to demand from him
the return of the sum paid, and if satisfaction of these requirements did not cover his losses, he was right to
require their compensation. An important guarantee of consumer protection was the rule about invalidity of
conditions of the contracts of household hire and the household order limiting the rights of citizens in com-
parison with the conditions provided by standard contracts, etc. provided in Kazakh SSR [1].

However along with the positive moments, the civil legislation wasn’t specially calculated on regulation
of the questions connected only with protection of the rights of citizens. Being the general legal base for the
special norms directed towards protection of the rights of citizens, acts of the codified civil legislation are
called to give a general character to basic formulations of the agreements given in a division «Obligation
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right» with that they were counted not only on the relationships with consumers. That is why in these acts
there were no specifics of relationship of consumers with the enterprises entering them into the contractual
relations.

The classification of civil contracts given in the codified civil legislation before adoption of the new
Civil Code didn't embrace all actually existing system of contracts. Such a situation existed in Bases of 1961,
the same it remained in Bases of the civil legislation of 1991. So, neither Bases of the civil legislation nor
CC KazSSR didn't regulate numerous contracts in the field of cultural, sports service of citizens at all. In the
sphere of consumer services the codified civil legislation only provided a possibility of the approval by the
Government of the standard contracts governing the relations with participation of citizens (household hire,
the household order) and contained special rules about storage by the organizations of the things belonging
to citizens. Such a situation demanded allocation of a number of other contractual views with an independent
legal regulation.

In acts of the codified civil legislation there was no special system of guarantees of protection of the
rights of citizens in the contracts directed on service of their requirements. Meanwhile the need of creation of
such system was dictated from the late 80s began to early 90s, first of all, with transition of manufacturers of
consumer goods, spheres of trade and service of the population to the market relations. In the conditions of
freedom of business activity when the profit became the most important indicator of efficiency of their man-
aging manufacturers of goods, performers, service providers, using the position in the consumer market, be-
gan to dictate to consumers the unprofitable terms for them, to violate the rights and interests of consumers.
Thus, the classical civil legislation was never specially made for regulation of consumer protection. In these
conditions there was an imperative need in creation and development of the special legislation on consumer
protection providing the priority of interests of consumers in their relationship with manufacturers, sellers
and service providers on a commodity market and services.

One of special lines of the legislation governing the relations with participation of citizens consumers
was the plurality of regulations following, first of all, from incompleteness of coverage of the relations de-
veloping in services industry acts. It inevitably attracted filling of the being available gaps with subordinate
(generally departmental) regulations. At plentiful departmental rule-making there was a possibility of the
publication of the acts which weren't relying on the relevant standards of the law. For example, along with
standard contracts by separate types of household hire whose acceptance belonged to maintaining Council.

However not only incompleteness by itself, but in some cases and direct transfer of the major questions
of legal regulation of these relations by the Government under the authority of branch governing bodies, ag-
gravated position of consumers. Until quite recently in certain cases the departmental regulations affecting
the rights of consumers were accepted with obvious violation of the law. For example, Standard rules of an
exchange of the industrial goods bought in retail network of the state and cooperative trade were accepted by
the Ministry of Trade of the USSR in 1974 though the Bases of the civil legislation of 1961 (Art. 41) operat-
ing at that time provided definition of a procedure of the rights of the consumer in this case only the legisla-
tion of the republics [2].

The legislation existing before adoption of law on consumer protection did not also fully correspond to
the international level of protection of their rights: first, the main questions concerning protection of the
rights of consumers weren't solved at the legislative level, or if decided at this level, were solved by tradi-
tionally industry legislation without a priority of protection of their rights; secondly, not all international and
recognized rights of consumers were properly protected (the right for information, the right for safety of life
and the health, the right for indemnification caused by goods and services of inadequate quality). But also
those rights which received rather full regulation, had no reliable mechanism of implementation; thirdly, not
fully there corresponded to the international level regulation of responsibility of producers, trade enterprises
and service before consumers in case of infliction of harm of their life, to health or property; fourthly, the
questions concerning the organization and activity of the organized consumer movement, including public
formations of the consumers created for collective protection of interests of citizens were insufficiently set-
tled. There were no special government bodies on consumer protection as well.

The first serious attempt of the complex solution of questions of legal regulation in the field of consum-
er rights protection was development in 1988 of the bill USSR «About quality of production and consumer
protection» [3]. The most part of this project was devoted to problems of ensuring quality of goods and ser-
vices, and only one section contained the norms directed towards protection of consumers’ interests. The
downsides of the project were the following: first, it didn't make the distinction between the consumer citizen
and the consumer legal entity; secondly, all its norms were anyway connected with quality of goods and
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basic rights of consumers were formulated concerning ensuring the right for quality. Nevertheless, emer-
gence of this bill was the first step in creation of the consumer legislation. For the first time the need of ac-
ceptance of the norms establishing guarantees of the state protection of interests of consumers admitted [4].

The foundation of implementation of the fundamental rights of the consumer was laid with adoption of
law of the USSR of May 22, 1991. «About consumer protection» which, however, didn't come into force in
connection with collapse of the USSR [5]. This law contained a set of the provisions which aren't developed
in the civil legislation and also the mechanism of realization of its norms, directly forbade creation of the
departmental documents infringing on interests of consumers, affirmed the right of citizens for compensation
of the done moral harm.

So, the need of acceptance in the Republic of Kazakhstan of the special law directed to the protection of
interests practically of all population was caused by that all legislation existing earlier was based on a priori-
ty of the interests of the manufacturer and seller which were the state organizations, and not numerous legis-
lative norms which were available in the field of protection of interests of the consumer were blocked by de-
partmental regulations and practically didn't work.

In many countries, first of all in industrially developed, similar laws already worked rather long ago.
The problem of protection of the consumer rights gained the international value, and in April 1985. The
United Nations General Assembly accepted «The guidelines for protection of interests of consumers» as a
basis for development by the governments of policy and the legislation in this area [6; 4].

The beginning of reorganization of our society, orientation of economy to needs of the person, natural-
ly, demanded the maximum expansion of the rights of consumers and the main thing, fixing of the measures
providing their real implementation at the legislative level.

Value of the Law on consumer protection is not only in strengthening of social guarantees of the citi-
zen. The law objectively increases the responsibility of producers, sellers and performers for quality of work
that in the conditions of lack of the developed competition will promote improvement of quality of produc-
tion and services, social and economic development of the country.

The legislation of the Republic of Kazakhstan guards interests of conscientious consumers.

The regulatory base consists of the Law RK «About Consumer Protection» of May 4, 2010 [7], Resolu-
tions of the government of RK «About the Approval of the Instruction about Quality and Safety of Food Sta-
ples and Foodstuff» of November 29, 2000 [8], «About the approval of Rules of the organization of activity
of the trade markets» of February 5, 2003 [9], the Standard resolution of the Supreme Court of RK «About
Practice of Application by Courts of the Legislation on Consumer Protection» of July 25, 1996 Ne [10], the
Law of the Republic of Kazakhstan «On regulation of trade activity» of April 12, 2004 [11], the Resolution
of the government of the Republic of Kazakhstan «About the approval of Rules of domestic trade» of April
21, 2005 [12], the Resolution of the government of the Republic of Kazakhstan «About obligatory confirma-
tion of compliance of production in the Republic of Kazakhstan» of April 20, 2005 [13].

Besides, in a number of regulations there are articles and sections devoted to consumer protection. For
example, in Laws RK «About Safety of Chemical Production» of July 21, 2007 [14], «About communica-
tion» of July 5, 2004 [15], «About natural monopolies and controlled markets» of July 9, 1998 [16], in reso-
lutions of the government of the Republic of Kazakhstan «About the adoption of regulations in the field of
power industry of December 7, 2000 [17].

Innovation is development of special technical regulations, such as: The technical regulation «Require-
ment to packing, marking, labeling and their correct drawing» approved by the Resolution of the government
of the Republic of Kazakhstan of March 21, 2008 No. 277 [18].

The above regulations protect the rights of consumers, however, the majority of norms is devoted to
protection of interests of buyers.

The law RK «About Consumer Protection» of May 4, 2010 fixes legal, economic and social bases, and
also guarantees of consumer protection. It already the second law adopted during the sovereignty of the Re-
public of Kazakhstan.

According to the Law RK «About Consumer Protectiony, it is intended for regulation of the relations
between the consumer and the seller or the operator and services, establishment of their rights and duties,
permission of questions of consumer protection and is directed on realization of the following tasks:

1. Recognition of a priority of legitimate interests of citizens before interests of manufacturers and
sellers.
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2. Implementation by consumers of the rights for information, quality of production, an exchange of
goods of appropriate quality, and also the rights of consumers in case of sale of goods of inadequate quality
to them.

3. Protection of the consumer against dangers to his life and health.

4. Expansion of the international and interrepublican cooperation in protection of interests of consumers.

5. Assistance to creation and activity of independent groups (societies of consumers).

The positive moment of this law is existence of a conceptual framework. In the section 3 «Rights of
Consumers and Their Protection» in Art. 7 the rights of consumers of production are specified. The positive
moment of this Law is also possibility of collecting moral harm.

The moral harm done to the consumer owing to violation by the seller (the manufacturer, the performer)
of his rights and legitimate interests provided by the legislation of the Republic of Kazakhstan on consumer
protection is subject to compensation in the presence of fault of the seller (the manufacturer, the performer)
in a size determined by court if other isn’t provided by laws of the Republic of Kazakhstan.

Protection of the rights and legitimate interests of consumers is carried out within competence by the
appropriate government bodies and court, arbitration or the arbitration court.

Judicial claims for desire of the consumer are considered in the location or the claimant, or the respond-
ent or in a place of infliction of harm.

At satisfaction of requirements of the citizen the court besides resolves an issue of collecting from the
seller, manufacturer (their representatives), the performer of a penalty in the income of the relevant budget at
a rate of the claim price for refusal of voluntary satisfaction of its requirements.

In case of infliction of harm of life, to health or property of the citizen the sum of a penalty can be in-
creased to the fivefold size of the price of the claim at realization of substandard foodstuff and to the triple
size at realization of industrial goods and services with the subsequent involvement of the seller, the manu-
facturer (performers) to responsibility [7].

Some kind of self-defense is the right of consumers for association in societies (unions) of consumers.
Citizens of RK have the right to unite on a voluntary basis in societies (unions) of consumers. Societies of
consumers can unite in the unions (federations) in areas, the cities, areas and in the republic in general.

These associations of consumers work according to the charters adopted by general meeting of mem-
bers of society or meeting of authorized societies of consumers and are legal entities.

Protection of the rights of citizens by public organizations of consumers is carried out as follows. At the
request of citizens, or on own initiative societies, consumers unions have the right to handle the claim to the
seller (the manufacturer, the performer) of production of inadequate quality or realized at inflated prices
about elimination of violations and compensation to citizens of the damage caused by these violations in a
voluntary order. If within 10 days the manufacturer (the performer, the seller) doesn’t give the answer to a
claim or will refuse to eliminate violations and to indemnify the caused loss in a voluntary order, public or-
ganizations of consumers have the right to appeal to court.

In case of satisfaction of the imposed requirements the court passes the decision on collecting from the
manufacturer (the performer, the seller) in the income of the relevant budget a penalty at a rate of the price of
the claim and for compensation to public organizations of consumers of the suffered expenses.

Public organizations of consumers have the right independently or through the prosecutor to make the
claim in court for recognition of actions of the seller, manufacturer (their representatives), the performer, and
also governing body illegal concerning an uncertain circle of consumers (the collective claim) and the termi-
nation of these actions.

At satisfaction of the collective claim the court obliges the offender to bring through mass media or oth-
erwise to data of consumers a judgment in due time.

The judgment which entered into force in the collective claim is obligatory for the court considering the
claim of the consumer for civil consequences of actions of specified persons.

Features of consumer protection are shown in specifics of the subject — the consumer. Action of the
legislation on consumer protection doesn’t extend on consumers — legal entities, and also on consumers —
natural persons (citizens) if they use, get, order or have intention to get or order goods, (work, service) for
the enterprise purposes, and also on the contractual relations between citizens concerning satisfaction of their
needs.

Thus, it is possible to draw a conclusion that in general in the Republic of Kazakhstan there was a regu-
latory base of protection of the violated rights of the consumer.
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A.C.Kp3napbexona, P.HO.Mawmenos, A.A.baiimanoBa

TYTBHIHYIIBI KYKBIKTAPBIH KOPFAy 3aHHAMACBHIHBIH J1aMYbI

Makanaza TYTBIHYIIBI KYKBIKTapbIH KOpFay Typaibl Kaszakcran 3aHHaMachlHBIH JaMybIMEH OailJIaHBICTHI
Macenesep KapacTbipbuirad. OCbl KATBIHACTAP/IBIH 9P TYPJIi YaKbITTa KYKBIKTBIK PETTEYiH )KY3ere achlpaThlH
Op HOPMATHBTIK KY)KaT Ke3eriMeH TaimaHibpl. HOpMaTHBTIK MaTepHaIAbIH OH TYCTapbIMEH KOCa, YaKbIT
TajaOblHA JKayanm OepMereH, jKaHa 3aHIapMEH aybICTBIPBUIFAH Ke3[epl Je OpBIH ajiabl. ABTOpJap
TYTBIHYIIBUIAPABI KOPFay MaKCaThIHJIA, OJIAPJbIH KATHICYMEH JayJjiap/bl Kaparl )KoHe OJiap/bl IIeIle alaThlH
opraHaap MeH YHBIMIApAbIH Ti3iMiH KepceTKeH. TYTBIHYMIBUIAPABIH KYKBIKTAPBIH KOPFAyAbIH TETiri
3ePTTENreH, HOTIKECIHAE TYTHIHYLIBUIAP/ABIH KYKBIKTapblH KOpFay Typasibl 3aHHamMa 0a3achkl TOJBIKTail
KaMTBIIFaH.

A.C.Kuznap6ekoBa, P.FO.Mamenos, A.A.baiimanoBa

Pa3ButHe 3aK0HOAATEJHCTBA 0 3a1MTE NMPAB MOTpPedOnTE el

B craree paccmaTpuBaroTCs BOIPOCHI, CBS3aHHBIC C pa3BUTHEM 3aKoHonaTenbcTBa Kaszaxcrana o 3amure
npaB morpedureneil. IlociemoBaTenbHO aHAIM3HPYETCS KaKABIM HOPMATHBHBIA aKT, OCYIIECTBILSIBIIHIA
B pa3HOE BpeMs IIPAaBOBOC PErYIHMPOBaHUE JAHHBIX OTHoLIeHUH. Hapsny ¢ monoxuTeabHbIMH MOMEHTaMU
OTMEYAIOTCSl U T€ CTOPOHBI HOPMAaTUBHOTO MaTepuaja, KOTOphIe He OTBEYAIH PEeaisiM BPEMEHHU U ObIIM 3a-
MCHEHBI HOBBIMH 3aKOHaMH. B paboTe mpuBoanTCS IepedeHb OpraHOB W OpraHHU3aIMid, KOTOPHIE CIIOCOOHBI
paccMaTpuBaTh M pa3pemiaTh CHOPHI ¢ y4acTHEM IIOTpeOnTesel B IesIX UX 3aluThl. PaccMaTpuBaeTcs Bech
MEXaHU3M 3alUTHl IpaB NoTpeduTeneil. iTorom paGoThl CTAHOBHUTCS BBIBOJ O TOM, UTO B IIEIOM 3aKOHOJa-
TenbHas 6a3a o 3aluTe IpaB MOTPEeOUTENeH CII0KMIACE.
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Problems and prospects of development of legal regulation of medical service
in the Republic of Kazakhstan

The article is devoted to the problems of legal regulation of medical service in the Republic of Kazakhstan in
the modern time. The author examines current issues of healthcare quality and development prospects of the
legislation on the healthcare. In the context of modernization of the existing legislation, the theme of the arti-
cle is actual, and the study of these issues is timely.

Key words: patient, medical service, quality of medical care, expertise, insurance.

Providing patient's right to qualified medical care — the main goal of the state, which establishes
norms, regulating relations arising on the provision of medical services. Until recently, the problems of legal
regulation of medical services were studied partially and the prospects of development of legislation on
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healthcare were rather indeterminate. For a long time, legislation which regulates medical services had a
public law nature; declarative norms were aimed at providing the rights of the patient and they were not the
constituent part of the civil law.

Occurred in Kazakhstan after the collapse of the USSR, the social, political and economical reforms,
including the formation of priority of market economy, have had an impact on the medical services organiza-
tion system. Existing in the past, a clear management hierarchy disintegrated with the collapse of the com-
mand-administrative system of governance. In an attempt to improve the efficiency of the healthcare system
and increase the potential of the medical service branch, the state and its institutions have tried to change the
system of organization, management and financing of healthcare. The absence of precise, elaborate and rea-
sonable development strategy of the healthcare was among the many shortages and mistakes during the
reformation of the healthcare system in the previous years. As a result, according to historical, political, so-
cial and economic determinants, the healthcare system of Kazakhstan had three models: the budgetary mod-
el, budget and insurance model, program budget model, with the elements of paid medical services at all
stages of development.

The system of social and economic crisis of the 90th determined the reduction of many indicators of so-
cial health and healthcare. Experiencing the economic difficulties of the intermediate period, the national
budget allocated for the national healthcare system less than 2 % [1; 45]. The underfunding of the healthcare
led to reduction of medical organizations and workplaces, led to the aging of the material and technical base,
led to reduction of equipment, instrumentation, products and tools for medical purposes. The total lack of
medicines and dressings, insufficient supply of laboratories, the inability to provide a varied and balanced
nutritional care of patients, low salaries of healthcare workers did not allow to reach the required level of
quality and efficiency of medical service [1; 46].

The achievement of Kazakhstan of the path of sustainable economic growth and the macrostabilization
formed a real ability to implement Art. 29 of the Constitution of the Republic of Kazakhstan (30 August
1995), which states:

1. Citizens of the Republic of Kazakhstan shall have the right to protection of health.

2. Citizens of the Republic shall be entitled to free, guaranteed, extensive medical assistance established
by law.

3. Paid medical treatment shall be provided by state and private medical institutions as well as by per-
sons engaged in private medical practice on the terms and according to the procedures stipulated by law.

The main social task and duty of the state became the strengthening of the state regulation and appro-
priate financial provision of guarantees in the sphere of public health.

Today Kazakhstan has all prerequisites, which are required for the development of legal regulation on
the provision of medical services. Meanwhile, some representatives of national medical science consider that
doctor-patient relationship should be regulated by ethical and moral norms, believing that the legislative reg-
ulation has a secondary role in medical professional part. Without denying the value of medical ethics, it
must be emphasized that today the management of health and also the relations arising during medical heal-
ing directly between the patient and the doctor (medical institution) require in the legal regulation, because it
affects the high-priority interests of citizens and society in general. Analysis of the current legislation, the
study of theoretical and monographic sources of right in medicine, as well as the generalization of judicial
practice in cases related to improper medical services lead to the necessity of further improvement of legal
regulation of relations in the providing of medical services in relation to emerging legal issues.

The first and perhaps the most actual of these problems, in our opinion, is the solution of the question of
responsibility of executors of medical services, which allows to take into account the interests of the execu-
tors of medical services and patients.

The increased responsibility for improper medical services can be imposed on executor, not only be-
cause of the rule of Art. 359 of the Civil Code of the Republic of Kazakhstan (The Grounds of Responsibility
for Violating an Obligation), but also in accordance with Art. 947 of the Civil Code of the Republic of Ka-
zakhstan, which provides the liability for damage to life and health of the person or as a result of defects of
services, as well as due to inaccurate or incomplete information on the services; Art. 931 of the Civil Code of
the Republic of Kazakhstan on responsibility for the damage caused by activity, creating greater danger to
others. The using of X-ray machines, radon baths, cobalt guns, laser devices, ultrasonic devices, poisonous,
narcotic, potent drugs, explosive and flammable medicines (ether and others), electrical current, medicines or
medical technologies in implementation of medical experiments are considered to be the sources of high risk
in the executors of healthcare activity.
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Thus, the current legislation provides a range of exceptions to the general rule of responsibility on the
basis of guilt by virtue of which the executors of medical services may be held responsible in the absence of
fault in the improper performance of the obligation. This position of the legislator is often criticized. A num-
ber of scientists note that this approach «... the naturally followed an unfavorable outcome of the disease can
terminate the responsibility for medical personnel,... the doctors who undertake treatment of the most seri-
ously ill patients will be more responsible; there is a motivation for abandoning risky treatment, which cre-
ates the prerequisites to paralyze the initiative in providing emergency assistance» [2]. In our opinion, under
current conditions increased responsibility for causing harm by the executors of medical services seems justi-
fied and meets the interests of patients. At the same time it is necessary to consider the interests of executors
of medical services in cases when harm is caused by accident.

The optimal solution of the problem of increased responsibility of executors of medical services, which
allows to take into account the interests of medical services executors and patients, is the use of the responsi-
bility Insurance Institute of medical service executors’.

For that purpose the experience of foreign countries can be used, where it was established and was be-
ing successfully operated for a long time. The problem of professional responsibility insurance of medical
institutions has been the subject of discussion in the literature for many years [3]. Seems not only advise but
also necessary to study the experience of professional responsibility insurance of medical services executors
in those countries, where this institution has been widely used and for the years of its use the dignity and dis-
advantages have been studied.

Along with the action of the insurance institution, the system of compensation of harm which was
caused to life and health of the patient was developed in several countries. This system was originally intro-
duced in New Zealand. Its use is based on the fact that in some cases, when harm to patients is not caused by
the negligent actions of the medical personnel, and can be explained by unfavorable circumstances, unex-
pected reactions of the patient, and other unpredictable factors. Complaints of patients are considered by The
Accident Compensation Corporation of New Zealand; if the Corporation finds out that there is no accident,
and that those are responsible actions of the doctor, the patient can apply for compensation in the courts.
Consequently, the compensation system is not a substitute for professional responsibility insurance for phy-
sicians, it complements professional responsibility insurance institute [4; 172].

A similar system operates in Sweden, Finland and Norway. There are statements about necessity of us-
ing foreign experience on this issue in Russia [5; 50].

The introduction of such system in practice of national healthcare should be considered justified and
useful, as it is in the interests of patients and medical services executors.

One of the most actual issues of today, which is decided by the state, regulating relations in the sphere
of social health, is the problem of providing quality of medical services.

Fact, that the quality of healthcare is under constant attention of the Head of the State Nursultan
Nazarbayev, it was confirmed in his Address «Strategy» Kazakhstan-2050 «: New political course of the es-
tablished state». Leader of the nation emphasized that «we are creating necessary conditions to ensure high-
quality healthcare services in all regions of the country. As part of a long-term modernization of the national
healthcare system we must introduce throughout the country unified standards of quality of medical services,
improve and unify the material and technical equipment of medical institutions». [6] The President gave a
precise instruction: «Set at the legislative level holding an international accreditation of medical high schools
and institutions» [6].

The purpose of accreditation is ensuring continuous improvement of the social healthcare services’
quality through the introduction of effective management and medical technologies in accordance with inter-
national approaches in the practice of medical institutions. The expected results of the participation of
healthcare organizations in accreditation programs are increase of management efficiency, increase of plan-
ning and analysis activities, personnel’s participating in solving of problems of medical institution, improv-
ing the structure of healthcare organizations (modernization of premises and communications, landscaping),
improving the quality of medical documentation, reducing risks for patients in obtaining medical service.
These aspects are included in the standards of accreditation and primarily in the self-assessment it identifies
compliance or noncompliance with these requirements.

Committee of control of medical and pharmaceutical activity of the Ministry of Healthcare and Social
Development of the Republic of Kazakhstan has held the accreditation of medical institutions since 2009,
which was aimed at ensuring the safety and quality of medical services.
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Further, it should be noted that the problems associated with imperfect mechanisms of medical services
examination exist worldwide. Different countries have taken different approaches to the examination accord-
ing to the peculiarities of national healthcare systems. However, nowadays there is no universal scheme that
fully satisfies both sides — the patient and the medical services executor. In this regard, all the countries
work continuously to improve the assessment of medical services’ quality. Our country is no exception.

Since 2009, Kazakhstan has made the introduction of new mechanisms for quality examination of med-
ical services. The first one relates to the activities of the internal audit service, which was established in all
medical institutions according to the Code of the Republic of Kazakhstan On People's Health and Healthcare
System. The aim of creating this service in medical organizations is ensuring the rights of patients to receive
timely, qualitative and safe medical service in the required volume. Representatives of the internal audit ser-
vice solve problems (complaints) of patients in optimal time (5 days) as they occur (Art. 58 of the Code of
the Republic of Kazakhstan On People's Health and Healthcare System) [7]. In case of dissatisfaction with
the quality of medical services, violations of the ethics principles and deontology, as well as the suggestions
for improving the medical service execution, the patient can go to any of the members the internal audit ser-
vice, information on which is placed open in the medical organization.

The mechanism of external examination of the medical services’ quality has undergone a number of
significant changes, which are connected with the creation of independent experts institute for objective as-
sessment of quality of medical services provided to patients in the Republic of Kazakhstan.

However, despite this, the disputes about the quality of medical services today, as previously, are solved
mainly with involvement of forensic medical experts. At the same time, answering these questions, experts
often use terms, the exact meaning of which they do not know or assess the circumstances when such an as-
sessment is not their competence or conversely they use such terms, the exact meaning of which is not al-
ways obvious to the parties.

The complexity of such cases related to the fact that the court has to evaluate very specific matters aris-
ing in the field, when the judges have almost no idea. In these circumstances, the forensic medical examina-
tion almost always decides the outcome of the dispute, so the quality of forensic medical examination be-
comes extremely important.

Nevertheless, patients, protecting the right to qualified medical services, point out at esprit de corps of
the medical profession members, the uncertainty and inconsistency of expert opinions, which leads to the
fact that one case is assigned to several forensic examinations and prolongation of trials on «medical affairs»
for years.

Appeals of citizens for the independent examination promotes an objective assessment.

The establishment of independent experts institute in the Republic of Kazakhstan is aimed at the reali-
zation of the rights of patients and medical workers. Currently the association of independent experts suc-
cessfully functions protecting the rights of patients associations, associations of people with various diseases
(diabetic, oncological, cardiological, and others), professional NGOs. These institutions are actively involved
in solving problems of arising social issues.

The registry of independent experts accredited in the established order was created on the site of the
Ministry of Healthcare and Social Development of the Republic of Kazakhstan.

Independent experts may be involved in conducting of external and internal examinations as part of the
internal audit service.

In order to comply the principles of the independence of the expert’s examination, such as openness,
objectivity and transparency, the experts are part of the Commission, which investigates people’s complaints
about the quality of medical services; experts conduct an examination of deaths for the volume of payment
for services rendered; experts are involved in the examination of candidates’ certification cases, who passes
examinations for qualifying category, as well as the experts are part of the commission for the examination
of specialists with higher and secondary medical education.

Insufficiently developed in our country, in our view, the prejudicial dispute resolution mechanism in
cases related to citizens’ medical services. Foreign experience shows that the function of the prejudicial dis-
putes is executed by independent or neutral medical expert commissions, which analyze and handle the med-
ical errors of professional associations of doctors, as well as so-called conciliation commissions, supported
by consumer protection associations and physicians' associations. In Germany, approximately 90 % of the
expert opinions of such commissions lead to prejudicial conflict solution [8; 34].

It should be emphasized that the problem of legal regulation of the quality of medical services is now
one of the most debated and undeveloped problems; it needs a deep and comprehensive study with experts in
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various fields (lawyers, economists, doctors, experts in healthcare management, etc.). In particular, it is nec-
essary to develop the concepts of quality of medical services, determine drawback and significant drawback
of medical services, as well as the consequences of the provision of medical services with drawback, deter-
mine patients' and the clients’ rights in this situation.

The further improvement of the existing legislation on the healthcare is also associated with the solution
of existing problems in the field of organs trafficking and tissues for transplantation, accessibility of new
methods of reproductive technologies for needy patients, ensuring the rights of people with HIV, AIDS, al-
coholism, drug addiction and others.

Obviously, that the healthcare system of the Republic of Kazakhstan needs further reformation. Among
the directions of reformation is the conversion of the healthcare system on a market basis, the possible crea-
tion of a health insurance system, a precise division of free and paid medical care, etc. Experts agree that the
market of paid medical services in Kazakhstan will develop dynamically, therefore, the role of medical ser-
vices contract as the legal form of ensure the implementation of citizens' right to medical services will be
increasingly growing.

In our view, Kazakhstan provides necessary basis for the development and the legal regulation of the
provision of medical services. Much has been done to ensure the right of citizens to receive qualitative medi-
cal aid. However, some problems still exist, and further work on improving the efficiency of existing norms
of medical service will contribute to their operative solution.
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M.IO IlpynnukoBa

Ka3akcran Pecny0aukacbiHaa MeIMUMHAJIBIK KbI3MeET KOPCeTYi
KYKBIKTBIK PeTTeyAiH JaMy KeJielleri MeH MaceJiesiepi

Maxkana xazipri keseHueri Kasakcram PecryOnmkacblHma MeIMIMHAIBIK KBI3MET KOPCETYAI KYKBIKTBIK
peTTeyIiH MoceleliepiHe apHaiFaH. ABTOPMEH MEAMIMHAJBIK KBI3MET KOPCETYHIH carachlH KaMTaMachl3
eTyIiH ©3€KTI CYpakTapbl KoHE JAEHCAyJlblK CaKTay Typajdbl 3aHHAMAHBIH JaMy OacBIMIBIKTaphbl
KapacTeIpbUIFaH. KotaHeICTarbl 3aHHAMAHbIH XKaHAPTHUTYHI JKaFAalibIHa MaKaJIaHbIH TaKbIPHIOB ©3CKTi, all
KOpCETUITeH Macelenepii 3epTTeyi 3aMaH TajlalTapblHa cail OOJIBIT TaObUIa b
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M.IO.IlpyanukoBa

IIpo6JieMbl ¥ epceKTUBBLI PA3BUTHA IPABOBOI0 PeryJIMpoOBaHUsA
MeIUIMHCKOro 00cay:kuBanus B Pecnyoimke Kazaxcran

Crathst TOCBAIICHA HpO6J’ICMaM TIPaBOBOI'0 PETYIUPOBAHUSA MEAUITUHCKOTO OGCJ’Iy)KI/IBaHI/Iﬂ B PCCHy6J’II/IKe Kazaxcran B co-
BpCMeHHBIﬁ nepuona. ABTOpOM paccMaTpUBarOTCA aKTyaJlbHbIC BOIIPOCHL o0ecreyeHus KauecTBa MEIUIUHCKOTO O6CJ'Iy)KI/I-
BaHUS U NEPCHEKTUBLI PAa3BUTH 3aKOHOAATEIILCTBA O 3APAaBOOXPAHCHUH. B YCJIOBHUSAX O0OHOBJICHHS HCﬂCTByIOIHCFO 3aKO0-
HOIATEIIbCTBA TEMA CTAaTbU NMPEACTABIIACTCS aKTyaJ'IBHOﬁ, a UCCIICA0BAaHUEC YKa3aHHbBIX BOIIPOCOB — CBOCBPEMECHHBIM.
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The legal regulation of the purchase and sale agreement
in the sphere of entrepreneurship

The article considers the conditions of ordering business relations, namely the legal conditions of sale and
purchase, especially the implementation of constancy between entrepreneurship subjects. Conditions provide
useful remedies that satisfy the interests of the involved subjects. Only the terms of payment achieve the im-
possible condition using administrative legal bodies, to guarantee the discipline, consistency and to organize
in economic circles, for od6ecneuennst of mutual interests based on legal regulations.

Key words: term, buying-selling terms, entrepreneurship, momentous rules, consumer, seller, buyer, busi-
nessman.

The concept of the subject has its origins in the legal Rome and today is many faces and entrenched no-
tion. It is considered from three perspectives: emergence of legal relations, based on this it is the legal rela-
tions, and of course as the form of perception of the legal relations. In the Roman legal system the term in-
cludes two bases: firstly, conventio or consensus, and secondly, special contract basis in the form of specific
purpose (causa) [1; 120].

In modern theory of law the term «term» (condition) is used in various basis. Namely, according to
some authors, the term is, firstly, appearance, change and termination of relationship, namely, legal argument
and, secondly, formation of these foundations are legal relationships themselves. According to other authors,
the term is despite of legitimate data and contingent liability, it is a document proving securing binding of
legal relationship.
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In the theory of law seeing restrictions on the content of the theory concepts of «lawy, in order to solve
the question, firstly, we should look through it’s legal concept. Therefore, according to the Republic of Ka-
zakhstan’s civil laws the term is understanding the emergence of legal obligations. The relevance of condi-
tional orderings of business relations are:

— regarding the importance of the business in today's economic conditions;

— of the lack of opportunities to streamline the public relations without the aforementioned legal form;

— general provisions of the conditions in property turnover of legal orders;

— the emergence of new subject responsible for the implementation of the common rules of entrepre-

neurial business;

— inadequate treatment of common doctrine of the term (in comparison with the development of special

rules);

—the emergence of constant debate between procurers bills of Kazakhstan and legal scholars on the

above issues.

The most common type of relationship in business relationships are sales. Sales are the main mode of
conveyance or other legal ownership transfers.

Nowadays, the sales are used among businesses, the most common civil turnover, as well as the condi-
tion it is praising the relationship between owner and user (retail sale).

Under the terms of the sales first party (seller) undertakes to transfer to the other side (buyer) of the
property (goods) for farming or track return, and the buyer agrees to take the property (goods) and pay a cer-
tain amount (it’s cost) for it [2]. Above mentioned is the basis for determining the importance of sales in the
entrepreneurial business.

The purpose of this study is to determine the importance and the place of conditions of sale appearing in
the Entrepreneurship.

Society and social — political and economic relations develop new ways of arranging legal economic
relations which require concentration of norm publishers on the civilization doctrine, namely on the condi-
tional rights. Considering legal innovations ordering, conditional rights regarding market today has led to a
rapid increase in the conditional ordering business relationship, experiencing difficulties with the develop-
ment of trade. The formation of spreading emergence and development of the current conditional rights of
the Republic of Kazakhstan appear to destroy the global market competition.

For writing research work as the research method were used legislator and law subordinate acts, regula-
tions, residential and foreign famous lawyers’ monographs, as well as periodicals. Methodological basis are
taken from legal research methods, historically legal, officially legal, legal and relatively discussion phe-
nomenon laws.

To discuss this topic in Russia and Kazakhstan, we are interested in the study of Russian scientists on
this issue. Namely, firstly, the similarities between the two countries economic basis, and secondly, the simi-
larities in the legal reforms of farming.

Conditions of sale make it possible to form the material basis for the implementation of business. Also,
with the help of mentioned terms products manufactured by entrepreneurs are in demand among customers,
and appears confidence of future implementations. And all these themselves help to develop production.
Mentioned examples are based on nowadays sells term’s rising.

Conditions of sale are shown as the main form of participation of civil revolutions. Current changes in
the economy emerge from the needs to reduce the mandatory drafting contracts, and now the state of the lat-
ter will be solved by the parties after the ordering law. Basic labeling is based on the ordering of possible and
necessary disciplines of human behavior within the law as an example.

Formation forms provided determine importance of goals of today's conventional rights: find new ways
to aspirations of the national economy and raise competitiveness in the global economy, under monopoliza-
tion of developing of the production needed to support the freedom of entrepreneurship.

The Civil Code of Kazakhstan explains the sale as a concept embracing all kinds of obligations that rip
it out of the property of the estate for a certain amount. The most common types of sales are: retail sale (RK
CC 445 p.), terms of delivery (RK CC 458 p.), conditions of signing contracts (RK CC 478 p.), conditions of
energy supply (RK CC 482 p.), conditions of sale of the enterprise (RK CC 493 p.). Anyway, it can not be
argued that the above conditions are sufficient, because RK CC doesn’t take the main role, and it shows that
there are other types of law and acts according to the law (securities, currency values, the rights for property
and other sells RK CC 406 p. 2 t.- 5t.) [3; 128].
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Naturally sale is consensual (as if parties reached an agreement subject to all the rights, contracts is
thought to be concluded), valuable (the commitments while transferring of goods are the purchase price, or
vice versa dissatisfaction), mutual (sinallagmatichesky) (both parties have subjective rights and obligations).

To fulfill the conditions under the law in written and oral form, it can be performed only when approv-
ing obligation of saving special forms under the conditions of sale of businesses. Namely, according to RK
CC point 494, as a property complex of the enterprise sales executed in writing form, and is mandatory to
state registration, and since registration is performed [2]. This form applies to all contracts for real estate. In
other cases, the conditions of sells are carried out according to the general rules of negotiation.

In accordance with the conditions of sale the seller and the buyer could be anyone: citizens, entities or
government. But, they can be restricted in private cases by law, and also features provided legal entity.

The only condition of sale is its subject. The subject is the property that shall be given by seller to buy-
er. The subject is determined by term «goods». Nowadays the subject can be any property, it includes al-
lowed to sell movable and immovable property. The contract may be signed in the cases that the goods avail-
able to the seller is not labeled differently in legislation or differ from the description, as well as in the case
that goods are missing, but these are products which can be manufactured or bought in the future by entre-
preneur (buyer). If contract covers names and quantity of goods, the subject of sells is thought to be agreed.

The quantity of goods specified for the buyer shall be indicated in special measures or in the form of
money. Also, determining the amount of the goods may be agreed in the contract. It should be noted that the
reference amount is required and not indicating the quantity means no signing of the contract.

If terms concerning is quantity of goods specified in the contract are broken, the buyer, unless otherwise
specified contract, has the right to refuse to pay, but if paid, is entitled to claim a refund and compensation
[4; 37].

In the contract of sale there may be listed species, samples, volumes, colors and other settings. Under
such contract, the seller must deliver the goods to the buyer at a specified species (RK CC 420 p.).

Looking through the local and international experience, the seller is strictly liable under the Civil Code
of the RK for the quality of the delivered goods and the lack of conformity requirements.

Product quality is a set of standards, technical norms, patterns, standards, other regulations and condi-
tions of the agreement embodied quality of goods. Quality of goods sold must meet the requirements of the
contract. In the absence of agreed quality goods in the contract, the seller must deliver the goods fit for use.

Delivery of defective goods significantly harm the interests of the buyer, where there are different types
of protection, it is Article 428 of the Civil Code of the RK and RK Law on «Consumer Protection». Thus, in
the case of product defects are not indicated, the buyer has accepted a defective product, at its discretion:

—replace the defective product to the appropriate contract;

— at the appropriate time to troubleshoot free;

— reduce the price at the appropriate level;

—refuse to comply with the conditions of the contract and to demand compensation for the amount

paid;

— the right to demand reimbursement for troubleshooting;

It is important to guarantee the quality of goods. One must be able to distinguish between legitimate and
agreed quality assurance [5].

The stipulated safeguards used in the contract. The guarantee of the legality of the CC RK displayed in
the following values: goods must conform to the required quality, at the time of transfer of goods from seller
to buyer, unless other terms determine the quality of the contract within the period to be delivered, goods
must be appropriate for use.

When the quality assurance specified in the contract, seller shall provide the goods of appropriate quali-
ty which is specified in the contract terms.

The importance of the warranty period is defined as follows: First, they extend the time to make it pos-
sible to establish quality requirement, Secondly, compared with the other terms provide the possibility to
protect the interests of the buyer. Namely: a) it is not necessarily to proof the goods are defected, b) in the
absence of evidence of damage to the goods after the transfer from seller to buyer, when not used properly,
storage, transfer to third parties or unforeseen circumstances, be entitled to claim a refund or replacement of
defective goods, ¢) the burden of proof rests with the seller.

It is important to be able to differentiate the shelf life of quality from the assurance. The shelf life, in
laws, in accordance with state standards and other regulations, is unfit for use beyond the expiration date
from the date of manufacture.
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The seller is obliged to sell the goods subject to the expiration date.

In accordance with the contract of sale the seller must deliver the goods suitable model treaty, if the
contract does not specify the data collection of goods shall be determined subject to working time or usually
distinguished according to requirements.

In case of violation of the condition of the commodities specified in the contract and violation of the
condition of realization of commodities lead to such consequences as: purchaser at his discretion has the
right to demand compensation from the seller to the extent or acquisition of goods due to time. If the seller
understaffed goods within a specified time, the buyer has the right to request a replacement of the product
understaffed to staffed or refuse to perform the contract or to demand the return of the amount paid.

It is important to note that the indication of inappropriate quantity, type, quality, completeness and
packaging, is a violation of the contract of sale by the seller.

Price of the contract of sale is a certain amount of money, paid by the buyer to the seller and also is an
integral part of the contract, the buyer's obligation is to pay the purchase price to the seller. According to
point 438 of CC RK, in the absence of the rules of contract and appropriate law, in order to determine the
price for the goods, when making a contract with similar situations usually goods are sold at the price of a
similar product.

The length in the contract of sale acquires the importance in the consent of the parties or as specified by
law, and deadlines are important in the loss or damage of goods in transit.

The main purpose of the seller is to transfer the goods to the buyer. Correct execution, as it is said, has a
direct relation to the legitimacy of the product. Therefore, the seller must deliver the goods to the buyer in
accordance with the following: appropriate quality; agreed quantity; agreed type; appropriate staffed and
bundling; related thereto device and documentation; outside third party rights.

In normal cases, the market provides, with the help of the law and regulations, not only the buyer’s
rights, but also the rights of the seller for his goods. Acceptance of goods by the buyer ordering and paying
for it is important, especially in the current situation of preventing the execution of payment.

The duties required by law or a contract for the payments by buyer include the payment, using possible
methods (letter of credit stipulated in the contract, bank guarantees, etc.) of payment and to ensure the
preservation of any forms. The buyer is obliged to pay a certain price for a product or a specific contract
method specified in the contract. If the price is not stipulated, the buyer must fulfill the obligation to pay the
price for the goods under similar situations [6; 325].

While doing business there widely used these types of sales as a retail sale, delivery of goods, the sign-
ing of the agreement, energy provision and sale of businesses. Correct execution of the above-mentioned le-
gal ordering sales contract leads to proper management of business between entrepreneurs and consumers.

When doing research on the issue came as such conclusions as:

— problem regarding mandatory and non-mandatory standards in the legal agreements regarding entre-
preneurial relations;

— equality of legal ordering; namely, signing a contract and along with the general rules and principles
of the performance of the contract formed special rules of current contracts to organize objects and
duties;

— along with the traditional instruments of the state-planned clerks there have distributed control system
and there are many other types of contracts relating to the legal requirements of the ordering;

— along with the needs of the state, demands of firms are intensive standardizing contractual rights used
in practice, namely to facilitate the signing of the contract, performs standard contracts relating to
other requests;

— inherently an agreement on business differs from family, work and other legal branches of the con-
tract. In this regard, the legal ordering of social relations should not oppose each other and can not
connect to civil contracts, but occupying important places in the ordering of social relations must or-
ganize social relations within the business rights.

The contract of sale is a legal way to meet the needs of the parties with the help of the second party.
Therefore at achieving the above objects used within the business contract is able to provide consistency and
organizational discipline. The freedom of parties takes up a general framework definitions of the rights to the
contract which is closely associated with an autonomous institution. But the distinctive features of different
types of sales contracts determine the features of objective and subjective methods. And, under the terms of
the contract there must be clearly indicated the penalties for unfulfilled obligations of the paragraphs.
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If you fill the above disadvantages proposed by circumstances occupied in the back of the property, it
would have increased the role and meaning of property relations as a legal ordering device.
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I".b.OceToBa

KacinkepJiik KbI3MeT CajJacbIHAAFbI CATBIN AJy-CATY
IIAPTHIHBIH KYKBIKTBIK peTTeJyi

Makanana KoCimKepiIiK KaThIHACTAp.bl MIAPTTHIK PETTEYIIH epeKIIeTiKTepi, OHBIH INIHAE CaTHII aly-caTy
LIAPTHIHBIH KYKBIKTBIK ~KBIPJIAphl, KOCINKEpNiK KaThlHAC CyOBEKTiNepi apachlHIAaFbl TYPAKTBUIBIKTHI
KaMTaMachl3 €Ty epeKuienikrepi KapacTelpbligpl. [llaprT ImapTThIK KaThlHACTapAarbl CyOBEKTUIEpIiH
MYZAJeJIepiH KaHaFaTTaHIBIPY MIETiHAeri THIMIlI KYKBIKTBIK KypanaapiabiH OipiH kepcerti. Tek mrapt xaHa
KaTal oOKIMIIUTIK-KYKBIKTBIK ~Kypajanap/iblH KOMeriMeH MyMKiH eMeC Herijepre Kool IKeTKi3yre,
SKOHOMHKAJIBIK aifHAJIBIMIA TOPTIIl MEeH TYPAKThUIBIK, YHBIMIACTHIPYLIBIIBIK CEKIIAI TOCIIIEpIi KAMTaMachl3
€Tyl KYKBIKTHIK PEeTTeyAeri TapanTapIblH e3apa MyAIeTIepiH HeTi3neii.

I'.b.AceroBa

IIpaBoBoOe pery/iupoBaHue J0roBopa KyIJin-nmpoaaKu
B c(pepe NpeANPUHUMATEIbCKOM 1eATEJbHOCTH

B cratee paccMaTpuBaroTCsl yCIOBHS YMOPSAOYEHHOCTH IMPEANPHHUMATENBCKHX OTHOMIEHHWH, a MMEHHO
IOPUANYECKHE YCIIOBHS KYIUIH-IIPOJAKH, OCOOEHHO BHEJPEHUE MOCTOSHCTBA MEXIY CyObeKTaMH HpeapH-
HUMAaTeNnbCTBa. OTMEUEHO, YTO YCJIOBHUS 00ECIICUNBAIOT MOJIE3HBIE CPEICTBA, KOTOPHIE YIOBICTBOPSIOT HHTE-
pechl BOBJIEUEHHBIX CyOBEKTOB. ABTOp ONpPEAENsIeT, YTO aAMUHUCTPATHBHEIE, IPABOOXPAHUTEILHBIC OPraHbl
TIpU3BaHbI TAPaHTHPOBATH 00ECIIeYeHHE B3aMHBIX HHTEPECOB CTOPOH JOTOBOPA, OCHOBAHHBIX HA IIPAaBOBOM
pEryJIUpOBaHUH, TIPU COBEPIIEHUN CICTKH.
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The structural elements of criminalistics characteristic
of swindle with the real estate

The studies about criminalistics characteristic of crimes, as an initial theoretical and informative base of con-
struction of privately-methodical recommendations, being component part of finishing section of criminalis-
tics — criminalistics methodology, in particular as it applies to a swindle in the sphere of housing relations
are considered in the article. Criminalistics characteristic of crimes is the system of information about the typ-
ical elements of situations of committing crime of certain categories, criminal meaningful connections be-
tween these elements and features of mechanism of investigation.

Key words: criminalistics description, swindle, crime in the field of housing relations, real estate.

Speaking about a «criminal acty, it is necessary to consider this question in all his displays, taking into
account his multidimensionalness. In jurisprudence questions of interpretation of concept «crimey», namely
his essence, structure, kind and form examined by such disciplines as a criminal law, criminology, criminal-
istics, operatively-search activity [1; 6].

Complex of cognitions about essence of crime and, in particular, information of characterizing him,
such as finding out terms and reasons, abetting, analysis of personality of criminal etc. will serve a reliable
instrument in realization of work sent to the exposure, discovery, opening and investigation of crime. To that
end for complete and objective investigation of crimes, at presence of similar signs of criminalistics charac-
ter, criminal lawyers are use a term «criminalistics description». This term was applied in 1927 by
P.I.Ljublinsky, that asserted that for the successful opening and investigation of crimes the presence of
knowledge and skilful application of logic are needed. Not insignificant is ability of application of technique
of the use of proofs, criminalistics, judicial medicine, criminal psychology and judicial abnormal psycholo-
gy, behave to that. According to P.I.Ljublinsky’s opinion, exactly on their basis criminalistics description of
one or another crime must be made, in particular falling under the article of investigation.The chart of similar
description reached to us from Ancient-Roman times as the seven members Roman formula «Who, that,
where, with whose help, why, how, when». P.I.Ljublinskyasserted: «Making off investigation, it is necessary
to make sure, whether all is done for establishment of correct criminalistics description, whether with suffi-
cient validity answers are given for questions making the brought formula over» [2; 32, 33]. On this ques-
tion, J.F.Karelia also spoke out and asserted that: «Criminalistics description is beginning for the construc-
tion of methodology of investigation, because allows to set the method of commission of crime, used instru-
ments and facilities, where and what information an investigator can get about the investigated event, indica-
tive direction of investigation» [3; 4]. To the same opinion I.F.Gerasimov adhered, asserting that methodolo-
gy of investigation of criminal act must be begun with criminalistics description of crime in beginning of
actions of investigator [4; 7]. As a rule criminalistics description of crimes is examined in two aspects: as a
general-abstract concept and as criminalistics description of certain groups (kinds) of crimes.In first case,
criminal description is totality of knowledge about a concept, essence and value of this category. As a rule,
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static not changing category.Group criminalistics description of crimes is the dynamic concept, based on data
of practical activity, representing the features of certain crime.

It would be desirable to mark the justice B.P.Smagorinsky’s opinion, that asserted that criminalistics
description of separate types of crimes must be not only reliable and valuable but also timely.

The presence of reflection of the last updates of practical activity, maintenance of criminalistics analysis
of one or another type of crimes, is needed [5; 252].

In this connection it is necessary to consider criminalistics description of certain type of crime.In legal
science criminalistics description of crime is understood scientists differently.For example, A.G.Filippov
understands criminalistics description of crime as a system inherent to one or another type of crimes of fea-
tures, having a most value for investigation and stipulating application criminalistics methods, receptions and
facilities [6; 242, 243]. From the point of view of professor R.S.Belkin criminalistics description of crimes is
this abstract, scientific concept, result of scientific analysis of certain type of criminal activity, generalization
of his typical signs and features [7; 317]. Professor A.P.Rezvan examines criminalistics description of crime
as functionally-pragmatic model of crime, created on the basis of science and practice with the purpose of
orientation of subject of investigation in the features of initial information about tracks of event of crime,
characterizing the state, properties and signs of the article of criminal trespass, circumstance of commission
of crime, personality of criminal and victim, method of feasance and concealment of crime [8; 51]. In opin-
ion of A.V.Sharov, criminalistics description of crimes is the system of typical data about the elements of
crime and about appropriate connections between them, that can take place in every certain crime of this
kind [9; 9]. From position of S.I.Bedrin criminalistics description this scientific and systematized description
of conformities to law, founded on the base of empiric material, characteristic for the process of preparation,
feasance and concealment of these crimes, and also intercommunications and cooperations of their structural
elements used by the subjects of investigation for optimization of activity on their investigation [10; 18].

Hopes on that scientists, when or, will come to single opinion, concerning essence of criminalistics de-
scription of crime, is not. However in the variety of foregoing decisions it is possible to catch a presence gen-
eral the sign of this decision.Summing up this question, it be possible to say, that to the most general signs of
criminalistics description of crimes the system of basic structural elements, their associateness and interde-
pendence, typicalness of signs of crimes, conformity to law of connections, behave between them, increase
of efficiency of activity on opening of crimes [11]. Presence of data it is possible to find a sign and in the
conclusions of otherscientists [1; 5, 4; 76, 12; 45].

Absence of universal decision to the concept criminalistics description of crime is possible to explain
two suppositions.First — this consideration of this question is excessive narrowly. Second, accordingly, is
interpretation in wide sense.In addition it is impossible to ignore circumstance that some scientists go near
interpretation to criminalistics description of crime depending on the specific of certain crime. In this case
we deal not only with mandatory members but also with elements characteristic for the certain type of
crime.For example, the same A.V.Sharov in criminalistics description of swindle includes information about
the specific of object and object of crime, place, time and method of feasance of criminal act. It can draw
conclusion following, that depending on the type of crimes, taking into account their features and methodol-
ogies of investigation, the elements of criminalistics description of criminal act can change. That’s why, this
concept of the crime closely associated with a certain kind.It would be desirable yet to mark that, speaking
about criminalistics description of crimes, it is necessary to mark the third element is criminalistics descrip-
tion of circumstances of one certain crime. In addition, it is necessary to take into account the utility of simi-
lar sort of approach for legal teach to practical activity.At one of time R.S.Belkin marks that there is not
practical meaningfulness in criminalistics description of certain crime, as functions are absent peculiar to
criminalistics description as element of criminalistics methodology [13; 737]. A.G.Filippov agrees with this
point of view, as according to his opinion similar receptions, methods and recommendations, are applicable
only to the certain kinds and groups of crimes [14; 243]. Not agreeing with opinion foregoing scientists, it
would be desirable as an example to advance arguments of A.A.Fokina, that was predisposed to opinion, that
about criminalistics description of certain crime talking is needed, as a separate crime is component part of
separate types of crimes.This deduction takes place to be, as general description what or it is possible to give
only defining description of separate structural elements entering with composition of single unit. In other
words, on by the means of study of separate units, it is possible to make typology description general. Ex-
pressing the opinion, it would be desirable to mark that for establishment of criminalistics description of sep-
arate types of crimes, it is necessary to distinguish private elements, educe the presence of connections be-
tween them and character of cooperation with another phenomenon.Only giving criminalistics descriptions to
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the great number of separate crimes it is possible to define criminalistics description of separate type (kind)
of crimes.Nevertheless, taking into account that term criminalistics description concept an abstract (in opin-
ion of R.S.Belkin), single crime can not come forward an orienting criterion.Only the study of great number
of crimes of one kind will allow to define properties of methods of committing crime, tracks of crime, per-
sons accomplishing criminal acts, persons harmed that or damage etc., are distinctive.There is a concept
criminalistics model in the scientific world, that is offered to as an alternative criminalistics description.
In the work «Basis of criminalistics methodology of investigation of the illegal credit» N.R.Gerasimov
marks criminalistics model of the illegal credit drawing [15; 15]. This concept is presented as a synthesis of
criminalistics description and mechanism of criminal activity. However in our view a concept a «model»
means something certain, the family template something. In turn «description» is description of distinguish-
ers of object. Thus, it is possible to draw conclusion, that «criminalistics description» a concept is far wider,
than term «criminalistics model».

There is a next polemic through question of criminalistics description of crimes in criminalistics at the
beginning the XXI century.Analysing her problems, R.S.Belkin came to the conclusion about the necessity
of either quality perfection of criminalistics description or (what an author was predisposed to) abandonment
from her and return to development of criminalistics list of circumstances subject to establishment on one or
another category of criminal cases. «We begin to be predisposed to this radical decision, — he marked, —
but as yet finally not sure of his rightness, we abandon a choice after a reader» [13]. Doubts of R.S.Belkin
were conditioned by that criminalistics description only then has a substantial practical value, when in her
cross-correlation connections are traced between elements, what is not present in swingeing majority of the
offered descriptions. Exactly absence of scientific developments on establishing cross-correlation connec-
tions pointed author on such ideas.On absence of solid empiric base on the basis of that it was possible to
trace all intercommunications between the elements of criminalistics description of crimes, other authors
specified.

Intercommunication between the elements of criminalistics description assist establishment of unknown
circumstances on by the means of the fixed facts, that presents not small practical meaningfulness in turn. It
is possible to draw conclusion for itself, that an exposure of cross-correlation connections between the ele-
ments of criminalistics description is an obligatory action.Results following: criminalistics description of
crimes serves for the construction of methodology of investigation of crimes; for her construction it is neces-
sary to investigate a not certain crime, and type of crimes. The circumstances reflected in criminalistics de-
scription of separate crime can be both typical and offtype.In the scientific world more or less single opinion
is absent concerning the structure of criminalistics description of crimes. So N.P.Jablokov in maintenance of
criminalistics description distinguishes three elements: criminalistics lines of method of commission of
crime, inquisitional situation, character of information subject to finding out [16; 38]. Associate professor
V.V.Radayev in the structure of criminalistics description distinguishes information: about the typical ele-
ments of situation of committing crime of this category, about criminalistics meaningful connections be-
tween these elements and information about the features of mechanism of investigation [17; 8].
0.V.Volokhova marks that in maintenance of criminalistics description of crimes must enter situation of
feasance crime (terms, time, place etc.), method of feasance and concealment of crime, mechanism of his
feasance (certain actions of subject of crime), object and article of criminal trespass, personality of criminal,
personality of victim, circumstances and terms, abetting [18; 15]. A.V.Sharov takes the features of object and
object of criminal trespass to the number of elements of criminalistics description (in particular, he talked
certainly about the crimes of the studied category), method of feasance of swindle, place and time of his
feasance, feature of mechanism of investigation, personality of criminal and victim [9; 9]. In our view it is
needed to listen to opinion of A.F.Lubin, that distinguishes two approaches of construction of criminalistics
description on the example of crimes in the field of economics. First — element, based on description of
some elements. Second — phase, related to description of phases of criminal activity.In first case human and
objective factors are included in the structure of criminalistics description. The second approach implies de-
scription of the stages and stages of development of criminal activity [19; 49—52]. On the essence element
fitting for reflects the constructions of criminalistics description in itself the points of view are above enu-
merated scientists with a difference only in separate elements. Phase approach must be subjected to some
criticism and necessary to agree with opinion of A.V.Sharov in opinion of that presence only intention on the
feasance of illegal act can not serve as founding for bringing in to criminal responsibility. Consequently de-
scription of similar activity can not be named criminalistics description of crimes [9; 8]. In our case phase
approach is unacceptable as description of features of development of the stages of crime (preparation,

136 BecTHuk KaparaHauHckoro yHvusepcuTeTa



The structural elements of criminalistics...

feasance and concealment) does not represent another signs of illegal act. The variety of opinions of structure
of criminalistics description of crime is explained first of all by an uncertain highway structural elements.
Secondly, by an underestimation by some authors of axioms position about the necessity of consideration for
private methodologies of investigation only of such elements the complex analysis of that assists opening
and successful investigation of crimes [20; 20]. Thirdly, that is over-estimated factor of different disciplines
of object of research of crime and frequently in criminalistics description include the elements related to the
article of study of another sciences.In continuation of the examined question, it is necessary to expose to the
analysis the separate elements of criminalistics description, being of interest for most scientists (inquisitional
situation, reason, aim, reason and condition, abetting). For example litigions is a question — whether an in-
quisitional situation enters in the structure of criminalistics description. It is possible to listen to opinion of
such scientists as N.G.Shurukhpov, N.A.Selivanov asserting, that an inquisitional situation must not enter in
the complement of structure of criminalistics description [21; 25, 22; 30]. This statement is explained by that
an inquisitional situation characterizes matter-position, situation in different moments of inquisitional actions
and all motion of investigation. In other words collection of information is conducted about terms activity of
the criminal proceeding comes in that true.

Thus, description of process of investigation of crime (inquisitional situation) can not be a structural el-
ement by criminalistics description of crime, as does not describe the process of commission of crime. How-
ever not looking on it such scientists as V.V.Aleshin are asserted, that an inquisitional situation is a basic
element by criminalistics description of investigation of crime [20; 44].

It is impossible to go round a side and a question about including of reason and aim of crime in the
structure of criminalistics description of crime as a component element. And in this case scientists did not
come to single opinion. For example V.V.Trukhachev asserts that reason of illegal act is the mandatory
member of criminalistics description [23; 11]. O.V.Volokhova sticks to neutrality asserting, that reason and
aim it maybe to leave as an element of criminalistics description only on separate kinds to the crimes. Next
litigions element of criminalistics description it is a mechanism of investigation. Separate category of scien-
tists examine him within the framework of method of commission of crime. However in our view these ele-
ments must be examined on a separateness.It is not just to assert that typical tracks are related to the certain
method of commission of crime. It is necessary to take into account that the process of forming of tracks of-
ten passes independently.In support of this position it would be desirable to quote expression of scientist of
V.A.Obraztov: their «Practical value at times is so great, that opening of many crimes often begins not from
tracks of application of certain method, and from the data constrained, for example, with personality of vic-
tim, characterizing his way of life, connection, intention» [24; 25]. B.A.Standards asserted justly, that there
are quite a bit examples in practice, when a crime opens up on the way of collection and analysis of infor-
mation about a victim, namely what he engaged in the day before, with whom contacted, where was etc. And
frequently a that person appears a criminal with that victim that or by another character contacted shortly
before the commission of crime [24; 25].

Now we will consider the debatableness of question of the touching plugging in the structure of crimi-
nalistics description of such element as reasons and terms assisting a feasance to the crime. On this question
of opinion of scientists divided into three categories. First category of scientists predisposed to opinion that
reasons and terms must be plugged in criminalistics description of crime as independent element [25; 204,
26; 104]. The second group of scientists asserts that reasons and terms must not be included in the comple-
ment of criminalistics description of crime [27; 65]. The third opinion says of that reasons and terms of
commission of crime must be examined within the framework of research of situation of commission of
crime [28; 81, 20; 39].

It would be desirable to express the opinion in behalf on position of salient on a side independence of
reasons and terms, assisting the feasance of illegl act, as a structural element of criminalistics description of
crime. Made decision stipulated by the row of reasons.Foremost it that reasons and terms of commission of
crime assist the safe opening and investigation of swindle. It is impossible not to agree with opinion
M.S.Strogovich in opinion of that, crime detection, discovery and exposing of persons committing crime
does not exhaust the direct tasks of preliminary investigation, business can be considered investigated full
then, when an investigator will find out reasons and terms, abetting or hampering his timely discovery and
suppression [29; 67]. In addition, this element sets conformities to law of investigation of crime that is de-
termined by cause and effect connections as the phenomenon is social [8; 82]. Importance of reasons and
terms, abetting, contingently ability to decide methodical and tactical questions at investigation of illegal act
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and prevent the feasance of similar crimes in the future. Influence on reasons and terms of crimes more scale
action is sent to warning of feasance of illegal act [30; 13].

Summing up foregoing it would be desirable to do a next conclusion, that in the complement of crimi-
nalistics description of swindles, in the field of housing relations, in our view, it is necessary to include next
structural elements:

— Taking about the article of criminal trespass;

— Crimes given about the situation of feasance;

— Taking about the method of commission of crime;

— Information about the mechanism of investigation;

— Information about personality of criminal and victim;

— Data about reasons and terms of abetting.

In addition it is necessary to take into account cross-correlation character of basic structural elements of
criminalistics description of swindle in the field of secondary accommodation.

In conclusion, on the basis of the stated, we will make the authorial decision of concept «Criminalistics
description of crimes», that, as we consider, acceptable to the decision of criminalistics description of swin-
dle in a housing sphere. We suppose that appropriately at once to set forth the decision of criminalistics de-
scription of the studied category of crimes and present him in a next release.

Criminalistics description of swindle in the field of housing relations is totality of associate and interde-
pendent elements characterizing an object, method, mechanism of investigation, personality of criminal and
victim, situation of commission of crime, reasons and terms, abetting, cross-correlation connections between
that carry appropriate character and their establishment determines methodology of exposing and investiga-
tion of swindle in the field of housing relations.

Thus, set forth criminalistics description writing up the certain type of crimes, in particular, swindles in
the field of housing relations, decision of her components being in close intercommunication and interde-
pendence with each other, establishment of level of correlation between them has a practical value for per-
sons carrying out the pre-trial hearing on criminal cases.

The practical setting of criminalistics description of the studied crimes consists in making of methodical
recommendations on their exposing and investigation, because she is methodical basis in the choice of direc-
tion of investigation, especially on the primary stage; to organization and tactics of realization of inquisitional
and judicial actions, and also decisions of tasks on warning of these crimes. Individuality of the studied crimes
does not eliminate general lines inherent to all crimes. Repetition of separate signs is absolute, circumstances
and different displays in the feasance of swindle in a housing sphere.

Usually in them general conformities to law show up in preparation, method and disguise of crimes.
It allows to educe typical, that finds a reflection in criminalistics description that in this connection it is con-
ditionally possible to consider the program of actions of investigator on t exposing of these crimes.
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JI.I1.KycaiibiHOB

KbLTKBIMANTHIH MYJIKIIEH 0alJIAHBICTBI AJAAKThIKTBIH
KPUMUHAJTMCTHKAJIBIK CHIIATTAMACBIHBIH KYPbLIBIMBIK 3JIeMeHTTepi

Makasana TYpFbIH Yil KaThIHACTAphI CAJlaChIH/AFbl alasKThIKKA KaTHICTBI KPUMHHAIMCTHKANBIK d/icTeMe —
KPUMHHAIMCTUKAHBIH COHFbI OOJiIMiHIH Kypamaac Oesiri Oonblll  TaObUIATBIH KEKE OAICTEMENiK
YCBIHBIMJIApJbl KYPYIbIH OacTankbl TEOPUSUIBIK JKOHE aKmapaTThlK 0a3achl peTiHAe KbUIMBICTAapAbI
KPUMHHAIMCTUKAIBIK CUNATTay Typaibl UTiMAEp KapacTbIpbUIFaH. KpUIMBICTApIbIH KPHUMHHAIHCTHKAIIBIK
cHIaTTaMackl OEJrisli caHaTTaFbl KbUIMBICTA JKacay KaFaainapblHia THITIK SJIEMEHTTEep Typalibl MaJTiMEeTTep
JKYHeciH, i3 KaJAblpy TETITiHIH epeKIIeNiKTepi MEH OCBHl JIEMEHTTEep apachIHAAFbl KPUMUHAIUCTHUKAIBIK
MaHBI3EI Oap OaiiaHbIcTap Typasl MaJliMETTepAIH XKyliecin Oinaipeni.

J.I1.KycannoB

CTpyKTypHBIE 3J1eMeHThI KPpUMHUHAJIUCTHYECKOI
XaPAKTePUCTUKH MOLIEHHNYECTBA C HEABHKMMOCThIO

B cratbe paccMOTpeHO ydeHHE O KPUMHHAIUCTUYECKON XapaKTEepUCTUKE MPECTYILICHUI KaK HCXOIHOH Teo-
permueckoi 1 HHGOPMAIIOHHOM 6a3bl TOCTPOSHUS YaCTHO-METONIECKUX PEKOMEHIAINH, SIBISTFOIIAXCS CO-
CTaBHOM 4YacThl0 3aBEPIIAIOIIECIO pas3jella KPUMHUHAIMCTUKM — KPUMUHAIUCTUYECKOH METOAUKHU,
B YaCTHOCTH, INPHMEHHTEIBHO K MOIICHHHYECTBY B c(epe KIWINIIHBIX OTHOIeHUH. OTMedeHo, dTo
KPUMMHAIMCTHYECKas XapaKTepHCTHKA MPECTYIUIEHUH MPeICTaBIsAeT co00i cucTeMy CBEIEHUH O THITHYHBIX
JNIEeMEHTaX CUTyallld COBEpLIEHUs NPECTYIJICHUH OMNpeNeNeHHbIX KaTeropuil, KpUMHUHAIUCTUYECKU
3HAYMMBIX CBA3AX MEXY 3THMH 3JIEMEHTaMHU U OCOOEHHOCTSAX MEXaHH3Ma CleI000pa30BaHusI.
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The features of public servants’ activities in public opinion on the territory
of Kazakhstan at the end of the XIX century

The article is devoted to the public service and its activities studied in the works of Kazakh intellectuals and
exiles of the end of the XIX century. The author carried out a retrospective analysis of the scientific works
and research. Special attention is paid to the peculiarities of the public service in the territory of Kazakhstan
which was one of the Russian Empire outskirtsin the characteristics of national intellectuals and exiles. The
first attempt to create not just a look of the imperial servant, but real, in accordance with the time,
characteristics of a public servant and the public service as a whole was taken. Based on this research, the
author concludes that, the public service on the territory of Kazakhstan was both similar to the whole empire,
and had its own peculiarities.

Key words: state service, exiles, national intelligentsia, empire, public servant.

The time when we can actually talk about public service in one of the regions of the Russian Empire,
the territory of Kazakhstan, occurred when the tsarist government, following the path of harmonizing legal
and legislative system, finally turned into a colony.

By the mid-60s of the XIX century, almost the entire territory of Kazakhstan became part of the Rus-
sian Empire. And the initial task of the colonial authorities was the unification of governance systems in dif-
ferent regions of Kazakhstan and its adaptation to the imperial administrative system [1; 156].

Despite the fact that the Provisions of 1867—68's were taken as temporary, only for 2-3 years, they were
in force for several decades in Kazakhstan. The changes in the administrative and legal system with the Pro-
visions of 1886, 1891 did not affect the basic principles of governance.

As we know from the works of the specialists investigating governance and administrative structure in
Kazakhstan, changes in the structure of the Kazakh state began with the reforms of 1822—-1824s with the
elimination of Khan's power, if we do not take into account the reforms in the late XVIII century which were
unsuccessful and had no serious consequences. Further reforms will completely change governance in the
region and pave the way for the creation of a uniform administrative system in the remote regions of the
Tsarist Russia.

As a result of the region reforming, governance organs and systems in Kazakhstan operated as a public
service in the sense that could be qualified as a professional activity of public officers realizing official pow-
ers in order to achieve the objectives and functions of the state.

According to the Code of Public Service, it was differentiated into civilian and military, and, according
to Cherepanov, also to religious service in the central regions of the Russian Empire State, when in Kazakh-
stan public officers combined these functions and the region was governed by the officers of the tsarist Rus-
sia. The existing hierarchy of positions divided powers so that the upper branches of power were occupied by
Military Administration (Governor-General, Vice-Governor, Military governor, district chiefs), and minor
posts were presented by the indigenous population (volost trustee, aul chairman). Besides, the positions,
starting with the Governor-General and ending with the district chief were appointed either by the emperor
or the governor of the region, the position of the volost trustee was elective.

One aspect of the public service characteristics, from our point of view, is the opinion of the Kazakh in-
telligentsia, exiles and notes of the officials who were engaged in research activities.

According to the reforms of the second half of the XIX century volost trustees were granted greater
powers. This position was elective.

Indirect control system involved the use of local human resources to govern nomadic communities.
They were elected by the colonial authorities, and it created a certain amount of freedom for traditional man-
agement structures functioning and traditional political culture reproduction. It seems to us, that the practice
of election campaigns in Kazakhstan in the second half of the XIX century and early twentieth century
demonstrates the principles of opposition among different nomadic groups. These principles were manifested
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depending on the officer election (volost trustee, aul chairman or elective) where traditional patterns of
thinking determined nomads’ political behavior [2].

One of the nineteenth century’s contemporaries Abai Kunanbayev noted that hostility and opposition
were inherent to Kazakhs, highlighting it as a feature characteristic only for them. «The Kazakhs are not sim-
ilar to any of the people in their quest for wealth, power, boasting or hostility» [3; 38].

The main position which focused the attention of the election company was a position of the volost trus-
tee. Almost all pre-revolutionary historiography unanimously claimed that the figure of the volost trustee
was of prime importance in volost. The colonial system itself prepared such a role for the volost trustee le-
gally, when based on the 1867—1868's reform and other reforms, the volost trustee concentrated administra-
tive and fiscal functions, as well as court decisions implementation. According to the reformers, such con-
centration of power in the same person would give an opportunity to the upper branches of authorities to cen-
tralize governing nomads. However, the first years of volost trustees governing their rural municipality
showed firstly that these officials are the source of official corruption, and secondly, spontaneous processes
as «party struggles» occurred at this level of the administrative system which did not yield any regulation [2].

This division into the parties is described in Abay’s notes: «We bear malice, litigate, divide into parties,
bribe influential supporters to have an advantage over opponents, fighting for ranksy [3; 12].

The leader of the dominant segment was usually elected a volost trustee which lobbied the interests of
their nomadic groups using colonial administration functions entrusted to him. First of all, it concerned the
use of pastures, the process of taxation and judicial execution. Such a situation could not satisfy other villag-
es (auls) and in this regard, such forms of struggle as complaints, intrigues, fraud and the like were used in
election campaigns [2].

For example, Abai, referring to the Kazakhs, writes: «We are at enmity, ravage each other, watching
each other, not giving our neighbors a rest. Shall we live like this, trapping each other, remaining the mean-
est of all the peoples on the earth? Or will bright days come when people forget stealing, cheating, backbit-
ing, enmity and begin to get wealth by honest means». And he himself answers to the questions posed to his
contemporaries: «These days will hardly come. Two hundred people crave for one hundred heads of cattle.
Will they calm down until they destroy each other?» [3; 39].

The nomadic groups or, in other words, parties that had economic superiority usually won in the elec-
tion campaign. This group was led by economically stronger auls that usually meant the possession of a sig-
nificant number of cattle and therefore having an economic impact on other groups. Another side of the ben-
efit, which was used by the winning party was the right to control the collection of taxes by volost trustee.
According to the legislation of the second half of the XIX century the statements on the number of nomad
tents (kibitka) in the parish was made by elected rural municipality, which in turn were made up on the list of
auls, provided by aul superiors. Thus, the lists of kibitkas which determined the amount of the collection and
the collection of taxes itself, caused intergroup struggle at all stages of taxation. Ultimately, these statements
were signed by the volost trustee, and the results of the collection depended on him. The main tax burdens
laid on the losing party. This suggests the conclusion that most lower levels of the administrative system
were managed not by homogeneous collectives, but by internal ones having a conflict. This conflict was de-
tected in opposition of the smallest groups to each other who defended their economic interests. In this re-
gard, the figures of elders or chairmen were controversial. In conflicts with other auls they expressed the in-
terests of the auls but inside of it they expressed the interests of their genealogical segment, as it was noted
before [4; 250].

The role of elders was minimal at the township level, but it increased in the nomadic communities. Aul
elders were leaders of the main socio-economic cells of nomadic associations, in which the most active so-
cial and domestic practices between individuals took place. They sought for the settlement of relations be-
tween these cells in the highest degree possessing regulatory and judicial rights, and usually thanks to their
personal qualities. In this regard, the activities of the elders was apparently multi-aspect. They solved agrari-
an issues, social conflicts, carried intergenerational continuity of traditional values based on adat [5; 288].

The interdependence of small nomadic groups on each other in nomadic livelihoods determined appro-
priateness of solutions to a greater extent than in groups with larger degree of integration: «Over time ine-
quality in the distribution of pastures is the decision of the elders. One Kyrgyz having a numerous offspring
has cramped Koryks, another’s family is not increasing — and he has extensive pastures. Clan’s elders gath-
er and ask to give up part of thier pastures to land-hungry owners, they can not compel: Koryk is made as the
owner property, which he owns in his own way, but due to established traditions. The case usually ends in
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mutual satisfaction: he who owns much land cedes a part of his pastures to land-poor one, defines new
boundaries, prick sheep doing bata, etc...» [2].

The degree of the Russian administration influence on the sphere of traditional relations is of great in-
terest and attention from the higher ranks of the region. Military governor of the Turgay region A.K.Heins
devoted many pages to this issue. He wrote in «Motivated time instruction to the superiors of the Turgay re-
gion» in 1878:»Some of these offices are located in cities where the Kyrgyzs have only short visits, others
like Turgay regional governance have their location even outside their subordinate areas. Constant absence
from the area of their activity deprives the governor and officials of the regional board all the impressions of
a local nature which makes up living knowledge and forms a true view of the Kirghizs governance. For lack
of other means, it is necessary to get to know the Kirghizs better to be based on the paper side of thingsy.
The conclusion made by A.K.Heins was the fact that the basis of the Russian control in the steppe are only
county chiefs whose real value in the steppe is poor. In this regard, he also said: «Fundamentals of the Rus-
sian administration in the steppe should be the district chiefs, not volost trustees, as it is the case now»
[6; 211].

Many of the materials say that the district chiefs could not control the situation in their assigned dis-
tricts. A.G.Arandarenko, an official in the administration in Turkestan General Government, described his
impressions on the district chiefs: «Our district is 500 verst long and 300 verst across, inhabited by the Kyr-
gyz clans Alchin, Naiman, Kipchak, and is called Ust-Kamenogorsk district, along the main river Uhl. Our
district chief and his management live not in the center of the Kyrgyz pastures but in the Russian population
city of Ust-Kamenogorsk, and in the provincial city on the edge of the district. Russian authorities do not go
to our camping grounds, and whether they know anything about our life is unknown. Our head, having a qui-
et voice, thin, comes over to camping grounds every three years when elections come...» [7; 17].

Often, district chiefs were seen having relationships with volost trustees that were not prescribed by
law. For example, in one of the complaints of 1894 from 700 kibitka owners of Bien — Aksu district of
Kopal volost on improper election to volost trustees of Myrzagulov. In particular, the complaint to the
Steppe governor-general said: «... we complained about the harassment to the district chiefs and confiscation
of livestock by our governor Tileubay Myrzagulov. After filing the complaint, the district chief gathered the
people for the election of officers, governor and others. The district chief announced to people that they had
to elect a decent and good man, and he announced to Myrzagulov that he could not be admitted to the elec-
tion because of the people’s complaints. In the evening of the same day, the Kyrgyzs of the Arasan volost
together with our governor Tlyaubay were at our district chief’s, and the next day for some unknown reason
people close to the governor were elected election trustees of Truspek and, without the consent of the society
Tleubay was elected a governor, and his brother Tuganbay as a candidate. There were a lot of such com-
plaints for the district chiefs, which suggests that their role in the election campaign was not just neutral. If
this evidence suggests that the relationship, though not legitimate, but is still present, Abay offered not to
elect volost trustee but to appoint them by the district chiefs on a statutory basis: «Watching people immers-
ing into conflicts farther away, I came to a conclusion: let volost trustees be appointed by district superiors
and military governor. This would be useful in many ways......, volost trustees would not depend on the
whim of the local nobility, and subordinate only to higher authorities» [2].

The control of the lower structures by upper branches of administration was very limited, since the
above processes of «party struggle» that took place in volosts is not a result of certain groups of people and
individuals activities. They were a new form of traditional political relations of groups with different levels
of integration. Russian administrative and political system was considered by the group consciousness of the
Kazakhs as an additional source of dominance in the competition for certain resources. Belonging to a par-
ticular genealogical group, the value of which depended on the particular situation determined individuals’
political behavior.

The bureaucracy also showed certain independence in judiciary sphere dictated by social features that
influenced their role in society. According to Abay, biys-judges election in each volost was useless: «Not
everyone is able to administer justice. To keep the board, as they say, «at the top of Kultobe» one needs to
know the code of laws inherited from ancestors.... But they are outdated over time, demand changes, and
there are a few of infallible rulers among people, and may be there are no» [3].

Ch. Valikhanov’s opinion seems very interesting to us. As S.Udartsev said, Ch.Valikhanov is a promi-
nent Kazakh enlightener-democrat, a scientist — orientalist, philosopher and social activist, who left an im-
print on the history of political and legal doctrines. Some hints and parallels in a long educational and demo-
cratic tradition of disguised criticism of Russia's order and policy in the guise of China criticism can be seen
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in the works of East Turkestan and his other writings. In this case, we would like to highlight a kind of
thoughts about the servants, so-called officials. If we assume the reality of Ch. Valikhanov’s allegoricality,
we will get a very interesting characteristics of civil servants and their activities. For example: «Chinese offi-
cials demand bows from citizens, they separated people and do not do anything. They receive salaries, and
the people work hard to pay taxes and do not starve to death. Officials possessing the laws of inheritance
have large capital collected from the people in the continuation of many years of harassment and extortion,
they own vast lands, gardens, have several houses. Minor officials are as wealthy as noblemen, although they
do not have family estates» [8; 102].

Unreasonable fees of the Chinese and native government and uneven distribution of taxes make it even
more pressing by illegal fees that are imposed by native officials together with the Chinese mandarins.
Thieves are made governors of the provinces in which they raged. Every Chinese official gets different life
supplies for free, has customers of the natives, who are in their possession as slaves. Suspicion of Chinese
and native officials has no limits. The police is vigilant and knows its business. Kashgar officials are chosen
by the Chinese. They are strangers to the people they govern, they care only about their own benefit, to make
a fortune, and as their power depends on the Chinese, then please their patrons in everything. Having learned
only bad sides of the Chinese civilization, they are not available and are important to their subordinates, they
humble themselves before the Chinese and spend their days in drunkenness. Minor officials copy the higher
ones, but they are more rude and insolent. The officials are polite but evasive and suspicious with foreigners.
The Chinese know abuse of indigenous officials well and treat them haughtily, but nevertheless they encour-
age their actions, because it is in their policies. The Chinese trust only those who oppress, therefore, they
have nothing to do with the people. Most of all they are afraid that the officials did not combine their inter-
ests with the interests of the people; then they would be dangerous for them. Residents of six cities occupy
the top places rarely, especially Kashgarians which are not considered to be the most reliable nationals. Gen-
erally, government officials, up to the sixth degree, can not serve at home. Thus, the Chinese achieve their
goal: they make officials absolutely loyal to them. So, people hate the Chinese and the beks. The officials are
for the mediation of foreigners in commercial matters. The natives, if they have ranks or money become in-
accessible [9; 212].

Ch.Valihanov himself felt the tyranny of the officials during his intentions to become sultan-governor
of Atbasar District. He wrote to F.M.Dostoevsky about his unrealized hopes: «I had an idea to become a sul-
tan, to devote myself to work for the benefit of my fellow citizens, to protect them from officials and from
the despotism of the rich Kirghizs (Kazakhs G.K.). At the same time I thought more likely to show the ex-
ample to my countrymen how it can be useful for them to have an educated sultan-governor. They would see
that the Russian official, under the action of which they made up their minds about the Russian education. To
this end, I agreed to be a candidate in the senior sultans of Atbasar district, but the elections could not be held
without some bureaucratic tricks» [10; 524].

The exiled intellectuals characterized governors as administrators which enabled bribery and theft flour-
ish. Such notions as bribery and corruption came to the territory of Kazakhstan together with the control sys-
tem. Although in some ways social — legal essence of corruption was that giving something for a gift was
perceived by the Kazakh society as a tribute to the tradition of testimonial. And at the same time, the Russian
officials which headed the regions of the state was not an exception in this case.

As it was noted by M.Bakunin:»... beginning from the top of the pyramid and up to its foundation, all
the officials steal the most cynical way». Despite the fact that criminal responsibility was allowed for the so-
called «bribery and extortion» among public servants, the only thing that the chief could reproach his subor-
dinate was «grafts higher than his rank». According to Bakunin, the bribery was the norm to the extent that
«an honest man must die among thievesy. If the officer observes the moral principles of duty, and fulfills his
responsibilities perfectly, «he must leave, he is a Jacobin, he does not want to take bribes». According to
M.Bakunin: «Visibility is everything that is required from a good officer in Russia; visibility brings an ad-
vance in rank, order and money, essentially brings to Siberia» [11; 576].

N.Konshin in his «Archival essays» based on the secret information about police advisers and gover-
nors describes the activities of the Semipalatinsk governor Galkin. For example, it appeared in the gendarme-
rie reports that the Governor -General Galkin held very liberal views. This was manifested in ignoring their
requests for delivery of information to the gendarmerie management and in open sympathy for political ex-
iles. As a representative of the administration, Galkin had no effect on the elections to the Duma and did not
fulfill service requirements in this regard which manifested his rejection of the autocracypolicy on Political
Rights. Then the gendarmerie office noted hostility of the Semipalatinsk governor to persons who adhered to
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the legal direction. Proceedings were initiated against Galkin. «Illiberal part of society was extremely dissat-
isfied with the activities of General Galkin «who patronized unreliable persons. As a result, Galkin was
transferred to the post of military governor of Samarkand region. In general, the characteristic given to the
governor by the Assistant Chief of Gendarmerie Levanevskyi was that there was no case when General
Galkin applied to any of the people convicted of criminal activities, the power of temporary governor —
general (repression, closing opposition media G. K.). Galkin’s power during the liberation movement
resultedin inaction, or to the policy of non-intervention» [12; 304].

Thus, even among top rank senior officers there were persons that can be attributed to the liberal circle
of educated society.

For example, N.Ya. Konshin who was a correspondent of Petrograd newspaper and conducted his own
investigation of police abuses as a lawyer and wrote an article about the detective department, lawlessness
and violation of detainees’ rights who were arrested at Troynitskyi governor. Police officers’ guilt was con-
firmed during investigation. They themselves created obstacles.

As Konshin notes, people with a very shady past were appointed in the detective department. It was told
about prisoners’ torture in the department. He found that «the Kazakhs were usually beaten in Klarin’s of-
fice, they were taken out of town to waste dumping ground, where they were tortured into confessing for an
uncommitted crime. They extorted money». There also were people among Russian officials who sympa-
thized the views of the liberal intelligentsia and patronized them as far as possible [13; 120].

Explorer and ethnographer, official of the Agricultural and obrok departments at Syr-Darya regional
board O.A.Shkapskyi’s observation is interesting. The fact that there were honest people among the repre-
sentatives of the Russian administration who do not blindly follow the orders of their superiors, is confirmed
by the description of O.A.Shkapskyi’s activities as the head of Semirechensk party to divest resettlement
sites by M.Tynyshpayev. Then he led the Resettlement Directorate of the Vernyi city. And as the head of the
administration he reported the head of agriculture and land management Schvanebach in his studies that
there is no land free from the Kyrgyzs in Semirechensk area. That he, Shkapskyi, was appointed to take the
best land from the Kirghizs, and whether it is done by law or under the law — is not his business. After his
dismissal Shkapskyi, as a political exile, believed that his duty was benefiting society as a man who was in
the public service. His works are not without imperial ambitions, at the same time one cannot describe him
just as «colonial administration officer». His works on local history had high scientific assessment [7; 286].

Thus, society’s traditional nature reflects the specificity of domestic policies by lower-level officials,
causing corruption and abuse of their official position. Feature of bureaucracy functions affected the social
character, displaying the position of lower-level administrative — police apparatus on the steppe territory in
the ranks of the elite positions among the traditional society. The higher ranks of the colonial system, turning
a blind eye to the kind of self-management of the steppe, generated rivalry among ethnic society on the prin-
ciple of «divide and rule», despite the complaints of non-compliance to the charter of officials governing on
place, strengthened the colonial power and weakened the resistance to the power in general. Personal quali-
ties of the officials except for separate cases were insignificant. The main thing in this situation was the supe-
riority of property, as the votes for elections were bought. The members of the same clan or tribe had au-
thority, justice, and interests protection which displeased others. This injustice gave rise to search for more
equitable solutions particularly in the Russian administration, thus popularizing and characterizing the colo-
nial policy of the tsarism positively.
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I" K.Kanuea

XIX racbipabiH conbIHAa KazakcTan ayMarbIlHIa KOFaM/IBIK KO3KapacTaFbl
MeMJIEKeTTiK KbI3MeTKepJiep KbI3MeTiHiH epeKuepikTepi

Maxkana XIX racblp COHBIHIAFBI JKEp ayJapbUIFaHIap MEH Ka3aK 3MSUIBLUIAPBIHBIH JKYMBICBIHIA KOpiHic
TalKaH MEMJICKETTIK KbI3METKEe apHaiFaH. ABTOpP 3epTTeylep MEH FBUIBIMH eHOEeKTepre peTpOCHeKTHBTI
Tanpaynap xyprizai. Kazakcran aymarsiHaars! Peceil HMIIEpUSsICBIHBIH MIETKEPl )KaTKaH YIT 3UsUIbUIApl MEH
JKep aylapbUIFaHIapbIHa, MEMJIEKETTIK KbI3METTIH epeKIIeTiKTepine KoHiI 0elie OTHIPHIN, cuiaTrama Gepi.
AIFan peT UIMIEpHsUIBIK KBI3METKe JKall opeKeT xKacay FaHa eMec, HIBIHAWbI COJI Ke3eHTe COMKeC MEeMIIEKETTIK
KbI3METKepre >KoHEe OipTyrac MEMIIEKeTTIK KBI3METKE CHIaTTaMa acajabl. ABTOp ©3IHIH KacaraH
seprreyiepi  Herizinge KasakcraH ayMarblHOAarbl JKep aylJapbUIFaHIap MEH Ka3ak 3HsUIbUIAPBIHBIH
eHOEeKTepiHe CoHKeC MEMIICKETTIK KbI3SMETTIH MMIICPHSUIBIK KbI3METIICH JKaJFaCybIHbIH YKCACTBIKTAphl XKOHE
epeKiIesikTepi 6ap eKeHiH KOPBIThIHbLIA/IBI.

I''K.KanneBa

Oco0eHHOCTH /1eITeILHOCTH IOCYAAPCTBEHHBIX CJIYKAIUX B 0011eCTBEHHOM
MHeHMH HA Teppuropun Ka3zaxcrana B konue XIX Beka

Crathsi TOCBSIIIEHA JEATEIBHOCTH l"OCyIIapCTBeHHOﬁ CJ'Iy)K6I)I, OTpa)I(eHHOﬁ B pa60TaX Ka3axCKOH
WHTEJUTUTCHIINA W CChUThHBIX KOoHIa XIX B. ABTOpOM IIPpOBEJACH peTpOCHeKTI/IBHI)Iﬁ aHaJIn3 HaYYHbIX TPYAOB
u wuccnenoBanuii. OCHOBHOE BHHMAaHHE AKINCHTUPYCETCA Ha 0COOCHHOCTSIX I‘OCyIIapCTBeHHOﬁ CJ'Iy)K6bI
Ha TeppuUTOpUNn Kazaxcrana xak ogHOU U3 OKpauH Poccwuiickoit UMIICPUHU, OTMCUYCHHLIX B XapPaKTCPUCTUKAX,
JaHHBIX HAIIMOHAJLHOW MHTEIJICTCHIINEH W CChUILHBIMH. BHepBLIe JCIAcTCs MOIIbITKa HE IMPOCTO CO3AaHUA
00JHKa HUMIIEPCKOTO CIIYy’Kalllero, a MAaeTcd peajlbHasd, B COOTBECTCTBUH C 3HOX0ﬁ, XapaKTCPpUCTUKaA
TOCYAapCTBEHHOT'O CITY’Kalllero Hu l"OCyZ[apCTBCHHOfI CIIy)K6bI B meinom. Ha ocHoBanumm IPOBEACHHOI'O
HUCCIICAOBaHUA aBTOp MA€JAa€T BBIBOA, YTO TOCYAapCTBCHHAs cny)KGa Ha TEPppUTOpUHN Ka3aXCTaHa, KpoMme
OCHOBHBIX XapaKTCPUCTUK ACATCIBHOCTU B I/IMHepI/II/I, MMeJia U CBOM OCOOCHHOCTH.
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KoMmiuiexkc Mep no gajibHeiiniei pa3padoTke yroJoBHOI0 3aKOHOIATEIbCTBA
Pecnybosinkn Kazaxcran B cdepe npoTuBOAeiicTBUS TEPPOPU3MY M IKCTPEMU3MY

B craTbe 3aTparuBaercs akTyanbHas IpoOieMa COBPEMEHHOCTH — OOpb0a ¢ TeppOPU3MOM H SKCTPEMHU3MOM.
Ha ocHoBe mpaBoBoro anammsa HOpM YTOJOBHOro kozekca PecmyOmukum Kasaxcran o teppopusme aBTOp
HpeuIaraeT psifi CyIECTBEHHBIX ITONPABOK, BaXKHBIX JUIS ITOHMMAHHS CTEIIEHH OONIECTBEHHOW OMAaCHOCTH
Teppopu3Ma H dKcTpemusMa. KiroueBoil BapuaHT pa3pemeHust OCTPOH U CI0KHOM MpoOJIeMbl YTOJIOBHOH OT-
BETCTBEHHOCTH 32 TEPPOPU3M H HKCTPEMU3M, CUUTAET aBTOP, — B COBEPLICHCTBOBAHUH YTOJIOBHOTO 3aKOHO-
JIATENBCTBA 10 OTBETCTBEHHOCTH 3@ TEPPOPU3M M IKCTpeMH3M. D(YHEKTHBHOCTD YTOJIOBHOIO 3aKOHOIATENb-
CTBa, OTMEYEHO B CTaThe, BO MHOTOM OyJET 3aBUCETh OT Ka4eCTBa COOTBETCTBYIOLIMX MPABOBBIX HOPM, CO-
OJI0ICHUS IOPUANYECKON TEXHUKH B ()OPMYJIMPOBKE OCHOBAHUH YTrOJOBHOH OTBETCTBEHHOCTH B COOTBETCT-
BHH C pa3MepaMy, BUJJaMU HaKa3aHHUH.

Kniouesvie crnosa: TeppopusM, SKCTPEMH3M, 3aKOHOIATENBCTBO, YTOJIOBHO-IIPABOBBIE HOPMBbI, HAIIMOHAJIbHAST
0e30I1aCHOCTb.

I'mobGanuszamnus TpaHcHOpPMHUpPOBaa TEPPOPU3M B MEKIYHAPOIHBIM Teppopu3M. KpumuHamuzaius,
pacnpocTpaHeHHe KOPPYIIMH, OOBIYHON U OPraHU30BaHHOMN MPECTYIMHOCTH, HEPEAKO CMBIKAIOIIEHCS ¢ Tep-
popHu3MOM, — 00OPOTHAsl CTOPOHA M COCTaBHAs 4acTh MpolieccoB riodanu3anuu [1; 87].

Bomnpockl, cBs3anHbIe ¢ TOAJep)KaHUEM CTAOWIIBHOCTH ¥ O€30MaCcHOCTH, B CETOMHSIIHEM JTUHAMUYHO
Pa3BHUBAKOIIEMCSI MUpPE TPHUOOPETAIOT OCOOYH0 aKTyalbHOCTh. Hapsmy ¢ TpaJgWIIMOHHBEIMH BOSHHBIMHU yTPO-
3aMH Bce OOJIBIIYIO OIMACHOCTH JJIS YeJI0BEUYECTBA MPECTABIISIOT TaK HAa3bIBAEMbIC HOBBIC MJIM HETPATUIIH-
OHHBIE YTPO3bI U BBI3OBBI, TAKHE KaK MEKIYHAPOAHBIN TEPPOPH3M U 3KCTpeMu3M. C 3TUMHU yrpo3aMHU CEro-
JIHSI B TOM WJIM MHOM CTENIEHU CTaJIKMBAETCA MPAKTHYECKHU Kaxjoe rocyaapctBo. [Io cBoeil omacHOCTH OHU
MOPON MPEBOCXOAIT TPAAUIIMOHHBIE BOCHHBIC YTPO3bl. BRIr0IHOE TEOMONIUTUYECKOE PACTIONOKEHUE, HAIIU-
grie OOJBIINX 3aI1aCOB MUHEPAIHHOTO CHIPbA B cTpaHax LleHTpambHO-A3MATCKOTO PeTHOHa, BBIXO] MTOCIIE-
HUX Ha MEPEOBYIO JIMHUIO O0BSBICHHOW MUPOBBIM COOOIIIECTBOM BOWHBI ITPOTHB MEXIyHAPOIHOTO TEPPO-
pusMa mpuBend K Tomy, uto LleHTpanbHas A3us B opMupyrOmeicss HOBOH CTPYKTYpe MEKIYHAPOIHBIX
OTHOIIICHUH TpuoOpeTaeT Bce Ooubliee 3HaueHUe. BMmecTe ¢ TeM KPU3HCHBIC SBJICHHS, UMEIOIIHE MECTO
B COITUAITbHO-OKOHOMHYECKON KU3HHU OOJILIIMHCTBA IIEHTPAITBbHO-a3UATCKUX TOCYAapCTB, UX OJIM30CTh K OC-
HOBHBIM OYaraM HECTaOWJIBHOCTH OOYCJIOBJIMBAIOT MOSBICHUE PAa3IMYHOTO POja PUCKOB M BBI3OBOB, HECY-
X ¢ co0o# yrpo3y 6e3omacHoctu [2; 207].

PecrryOnmka Kasaxctan HaxXomuTCs B SMUICHTPE yrpo3, KOTOPHIE MPEACTABISAIOT HANOONIBIIYIO Olac-
HOCTh, ¥ HY’)KJJa€TCSl B COOTBETCTBYIOIICH NMPABOBOM OIICHKE KITFOYEBBIX MOJIOXKEHUH TI0 60pbbe ¢ Teppopus-
MOM M 3KCTPEMH3MOM, a UMEHHO: KaK MM IMPOTHUBOCTOSTh, KaKWE CPEJCTBa HauOoiee 3PPEKTUBHBI IS
00oprObI ¢ HUMH? HeoOxoaumo, Ha Hall B3TJISII, B MPOEKT YTOJOBHOTO Kojekca PecmyOnmuku Kazaxcran
BHECTH CYIICCTBCHHBIC HOBAIIMHU M Y)KECTOUCHUE CAHKIIMIA CTaTel, Kacalonmxcs TeX chep, KOTophie TaK HITN
MHAYe MOTYT OBITh UCIIOJIB30BaHbI B TEPPOPUCTHUSCKUX U IKCTPEMUCTCKHUX TIEIISX.

PaccMoTpuM KoHIENITYyalbHBIE YTOJIOBHO-TIPABOBBIC HOPMEI, BHIPAOOTAHHBIE MUPOBBIM COOOIIECTBOM,
KOTOpBIE OCHOBHOE BHUMAaHHE YAEISIOT BOIPOCAaM COBEPIIEHCTBOBAHHUA HOPM, MPEIyCMAaTPHBAIOIINX yTO-
JIOBHYIO OTBETCTBEHHOCTH 33 TEPPOPUCTUUECKUE JEHCTBHSI, KOTOPhIe HEOOX0AUMO TIPUMEHUTH U B Peciy0-
nmuke KaszaxcraH, Tak Kak OHHU JIOKa3alu CBOIO 3(PPEKTUBHOCTh B MPOTHBOACHCTBUN TEPPOPHU3IMY U IKCTpE-
MHU3MY.

B 571011 cBs13u HanboJee UHTEPECHBI MOAXOBI K YTOJIOBHO-IIPABOBOMY PETYIHPOBAHHUIO OOPHOBI € Tep-
POPU3MOM B TPAJAMIIMOHHBIX KAITUTAIIMCTHYCCKUX (PBIHOYHBIX) MPABOBBIX CUCTEMAaX TAKUX TOCYNapCTB, Kak
CHIA, ®pannus, Utanus, Taunana. Poccuiickoe HallMOHANbHOE YTOJOBHOE 3aKOHOAATENbCTBO Ha MYTH
K BBIPa0OTKE aJIeKBATHBIX 3aKOHOAATENBHBIX Mep MO MPOTHUBOJEHCTBHIO TEPPOPU3MY M WHBIM TEPPOPHUCTH-
YECKUM MPECTYIIICHUSIM.

[Moxxomel 3akoHOMATENNEH 3apPYOEIKHBIX TOCYAAPCTB K PETYIUPOBAHUIO BOIMPOCOB OOPHOBI C TEPpPOpH3-
MOM pPa3IHYHBL. DTO 3aBUCUT HE TOJHKO OT ICKAIAINU TEPPOPUCTUIECKHUX NESHHUHI, HO U OT HCTOPUIECKIX
ycioBuii (hOpMHUPOBaHHUSA TOCYJapCTBa M €ro MPaBOBOH CHUCTEMBI, IIPABOBBIX Tpaauiuil. MIMeroTCcss ocoObie
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yciioBusi (hOPMUPOBAHUSI aHTHTEPPOPUCTHUYUECKUX YTOJIOBHO-IIPABOBBEIX HOPM B 3aKOHOMATENBCTBE TOCY-
IapcTB ¢ eIepaTUBHBIM HIIN YHUTAPHBIM yCTPOWCTBOM. YHUBEPCAIBHBIX YTOJOBHO-IIPABOBBIX HOPM IIPO-
THB TEPPOPHU3Ma U €ro MPOSBICHUN 3a pyOexoM Takke He HaiiaeHo. V3ydeHue 3apy0eKHOTO OIBITa 10 3TO-
MYy BOIIPOCY MOXET OKa3aThCs MOJIE3HBIM JIJIsl COBEPILICHCTBOBAHUS COOCTBEHHOTO 3aKOHOAATENILCTBA.

3akonomarensimu  CIIIA ocyimecTBisieTcss akTUBHAas padoTa IO COBEPIICHCTBOBAHHIO YIOJIOBHO—
MPaBOBBIX HOPM IPOTHBOJCHCTBUS Teppopusmy. JeiicTByromiee ¢enepanbHoe 3akoHomarenbcTBo CIIA
MpeyCMaTPUBACT YTOJIOBHYIO OTBETCTBEHHOCTD 3a OT/ICJIBHEIC TPOSBIICHUS TEPPOPUCTHUSCKON MPECTYITHO-
CTH.

B ampene 1996 r. 8 CIHIA 65wt npuaaT 3akoH «O 60psde ¢ TEppOpHU3MOM M NMPUMCHEHHH CMEPTHON
ka3Hm». OH CYIIECTBEHHO YXKECTOUIII U PACIIUPUI AEUCTBUS YTOIOBHOTO (perepaabHOro 3aKOHOAATEIhCTBA
CILIA. B pasgene VII (teppopusm) ct. 702 B rmaBy 113B pasnmena 18 Csoma 3akonHoB CIIIA BHOCHTCS
cT. 2332B. B 371011 cTaThe K aKTaM Teppopu3Ma OBIIIM OTHECEHBI «YOMICTBO, TOXUIICHUE, HAHECCHNE YBEUbS,
Hara/IeHne, MoBJIeKIee 3a cO00H TsHKeIbIe TeJeCHbIe TIOBPEXKICHHS, MIIM HaMaJeHNue ¢ MPUMEHEHNEM OTac-
HOTO OpYXHs B OTHOLICHWH JtoOoro nuna B npenenax CLIA; cozmaHne CyIIeCTBEHHOTO PHUCKA HAHECEHUS
CEPbE3HBIX MOBPEXKICHUHN TI0OOOMY IpYroMy JIUILY IIyTeM pa3pyLICHUsI U HaHECeHHs yiiepOa Io0oMy cTpoe-
HUIO, TPAHCIIOPTHOMY CPEJICTBY JHOO0 APYroMy HEIBHKUMOMY HIITH TIMYHOMY UMYyIIecTBY B mpeneiax CLIA,
a TaKKe ITaTa U CrOBOP COBEPIIHUTH TAKOTO POJa JACSHUS» B TOM CIIy4ae, €CJIM dTH JISTHUS «PacCUUTAHBI
Ha OKa3aHWE JIABJICHUS WM HaHECEHHWE yIiepOa NEHCTBUSIM MPaBUTEILCTBA IIYTEM yrpo3 U MIaHTaxa JIM0o
IMyTeM NPHUHYKJIEHUS WU PACCYUTaHBI HA OCYIIECTBICHUE MEP BO3ME3/Ns, HANPABICHHBIX MPOTHB JIEHCT-
BUIl IPaBUTEIBCTBAY.

CosepilieHUE MPECTYIUICHUH, HATIPABIECHHBIX IMPOTUB MPAaBUTENBCTBA U OTHOCAIIMXCS TOATOMY K TIpe-
CTYIUICHHSM TI0 (eiepalibHOMY YrOJIOBHOMY TpaBy, 3akoHojarenb CIIIA Beigenser B kayecTBe NpU3HAKA,
KBATH(HUITAPYIOMIETO JIF000e MpecTyIUIeHne Kak Teppopuctudeckoe. [IpuBeaeHo 6omnee 30 mpecTyruieHUH,
MPU3HABACMBIX TAKOBBIMHU U BIICKYIIIHX 32 COOOH O0Jiee )KeCTOKOe HaKa3aHue.

CrnenyeT 0co00 OTMETUTh, UYTO 3aKOHOJATENN 3alaHBIX JIEMOKpPAaTHUH, TOHUMAash MacIITadbl TEPPOPH-
CTHUYECKUX yTPO3, IOPOI CO3HATEIHHO UAYT HA ONpeesIeHHbIe OTPaHINYEHHS MIPaB M CBOOO TpaKIaH U MO-
CTYJaTOB JAEMOKPATHUECKON 3aKOHHOCTH, Hanmpumep, B CIIIA co3nmaroTcst HOBBIE KapaTelbHbIC CTPYKTYPHI,
YCHIIMBAETCS HAIIPABJICHHOCTh M Y)KECTOYAIOTCS HaKa3aHUS 32 TEPPOPHU3M, IIMPOKO MPUBICKACTCS BOCHHAS
MolIilb rocynapctba («3akoH «O0 ycuiieHun 00pb0bI ¢ Teppopu3MoM K 3G (HEKTHUBHOCTH BBICIICH MEPhI HaKa-
3aHULY).

I'maBa 113b YK CIIIA onpenenser nepeueHb TEPPOPUCTUUECKUX JEHCTBHUM, TAKUX KaK HCIOJIb30BaHUE
OpYKHSI MACCOBOTO TIopakeHH (CT. 2332a), onpeaemnseT akThl TEPPOPHU3Ma, BEIXOISIINE 32 TIPEIeIbl HalHo-
HabHBIX rpaHull (cT. 2332b), dunancopbie onepanuu (cT. 2332d), moApPBIBEI MeCT OOIISCTBEHHOTO Ha3Ha-
YCHHS, TOCYJAPCTBEHHBIX YUPEXKICHUH, OOIIECCTBCHHON TPAHCIOPTHON CHUCTEMBI U HH(PPACTPYKTYPHI
(ct. 2332f), ucronb30BaHUE PAKETHBIX CUCTEM IO YHUYTOXKCHHIO camMojeToB (cT. 2332g), UCIOIb30BaHNE
PaTUOIOTHYECKAX PACCEHBAIONTNX YCTPOHCTB (CT. 2332h), MOKPHIBATEILCTBO M OKa3aHWE yOEKHIa Teppo-
puctam (ct. 2339), okazaHWe MaTepUaTbHOW MOIAECPKKH TeppopucTaM (cT. 2339A), okazaHHe MaTepHaIb-
HOW TOJJICPKKH JINOO pecypcaMH OMpPEASIICHHBIM HWHOCTPAHHBIM TEPPOPUCTHUSCKUM OpTaHH3AIHSIM
(ct. 2339Db), punancupoBanue TeppopusMa (ct. 2339C), BoeHHas MOArOTOBKA MHOCTPAHHBIMH TEPPOPUCTH-
YECKUMH OpraHU3aIIsIMH.

OO0parmiaer Ha ceOs BHUMaHUE KECTKOCTh HaKa3aHUH 3a TEPPOPU3M H TEPPOPUCTHUCCKHUE MPECTYILIC-
Hus. YronosHbI kogekc CIHIA npexycMaTpuBaeT HECKOJIBKO BHIOB HAaKa3aHUI 32 COBEPIIEHHOE TEPPOPH-
CTHYECKOE JICSHHE, B 3aBUCHMOCTH OT HACTYNHBINHMX IMOCHenCTBHA. Tak, ctaThs 2332 (yrojgoBHBIC HaKaza-
Hus1) YromoBHoro kozekca CIIA Beimensier 3 THra mociaeCTBUN U COOTBETCTBYIOINIETO HAKa3aHUSI K HUM —
yOHIiCTBO, MOKYIIICHHE HAa YOUICTBO U MPUYUHEHHUE TSHKKOTO Bpea 310poBbio rpaxaanuny CLIA:

— TSDKKOE yOmiicTBO (MOAMyHKT 1 1. «a» cT. 2332) — Hakazanue — mrpad, cMepTHast Ka3Hb JIH0O 3a-
KJIFOUeHHE (Ha ONPECIICHHBIN CPOK MO0 MOKU3HEHHOE), IN0O0 U TO U IPYTOE;

— YMBIIIICHHOE YOUNCTBO (MOAMYHKT 2 1. «a» cT. 2332) — Hakazanue — mTpad aub0 3aKITFOUYCHUS
cpokom Ha 6oniee 10 stet, muOO0 U TO M APYTOE;

— HEMPEeIyMBIILICHHOE YOUHCTBO (MOAMYHKT 3 I. «a» cT. 2332) — Haka3zaHue — Irpad jau0o0 3aKiiko-
YeHue cpoKkoM He Oonee 3 jet, 1100 U TO U Apyroe.

[TyskT «b» cT1. 2332 ompenenseT Mepy HaKazaHHA 3a TOKYILIEHHE JINOO 3aroBop C LENblo youiicTBa:

1) mokymienne Ha yOUHCTBO, KBAIM(PHUITMPOBAHHOE KaK TsHKKOE, KapaeTcs: mrpadoM JTUO0 CPOKOM TIO-
peMHoro 3akitoueHus He Oonee 20 neT (moAmyHKT | 1. «a» cT. 2332);
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2) 3aroBop IBYX U OoJiee JIUI C IENbI0 MOKYIIEHUS Ha YOUNCTBO, KBATH(UIIMPOBAHHOTO KaK TSIKKOE,
Kapaercs mTpadom aud0 3aKiIodeHreM (Ha ONpeAeIICHHBIN CpoK JTHO0 OKU3HEHHBIHN ), THOO0 U TO U JPYTOe.

ITyakt «C» c1. 2332 omnpeaenser Mepy Haka3zaHUS 3a MPUIMHECHHS CEPhE3HOT0 Bpeia 37I0POBBIO:

1) HaMepeHue IPUIHHUTD CEPbE3HBIN Bpea 340POBbIO (MoamyHKT 1 m. «Cx» cT. 2332);

2) IpUYMHEHUE CEPhEe3HOTO Bpea 30POBhI0 KapaeTcs mTpadoM JTUOO0 TIOPEMHBIM 3aKJIIOUCHUEM CPO-
koM He Oosee 10 ser, mubo U TO U APyTOE.

Takum 00pa3zom, Haka3zaHUE 3a JIIOOBIC TEPPOPUCTUICCKHE JICUCTBUS, UMEIOIINE TTOCICICTBUS, YKa3aH-
HBIC B CT. 2332, Ha3HAYAIOTCA B COOTBETCTBUH C JAHHOM CTATHLEH.

Ha nam B3rinsig, 6osee ygauable yrOJIOBHO-TIPABOBBIE HOPMBI TI0 IIPOTHBOACHCTBUIO TEPPOPHU3MY TpPH-
HAMAIOT 3aKOHOJATeH 3armaaHoi EBpomsl.

OTnenbHO HEOOXOIUMO OTMETUTh, YTO YTOJIOBHASI OTBETCTBEHHOCTH 33 CO3JJaHHE MPECTYIHBIX 00beIU-
HEHUIl C IEeNbI0 COBEPIICHUS TEPPOPUCTHYECKOTO aKTa, HACTYMAET HETOCPEICTBEHHO IMOCIE BBISBICHUS
MIPECTYITHOTO COOOIIECTBA, Aa)KE ECIIH €T0 YJICHBI ellle He MPUCTYIIIN K OCYIIECTBICHHUIO 3aJyMaHHOW UMHU
akuuu. Bee 3T0 O3BOMSET MPaBONPUMEHHUTEIBHBIM OpraHaM 3QEKTUBHO pearupoBaTh yKe Ha paHHEH cTa-
JTUY OPTaHU30BAHHOHN TEPPOPUCTUYCCKOM MPECTYIMTHON AEITSIHHOCTH.

ITox TeppopuCTHYIECKUME aKTaMu, coryiacHo cT. 421-1 YK ®pannwu, TOHIMAIOTCS COBEPIIICHHBIC OT-
JICITBHBIM JIMIIOM HJTU MPECTYITHBIM COOOIIECTBOM, CO3/IaHHBIM, YTOOBI CEPhE3HO HAPYIIUTH OOIIECTBEHHBIH
MOPSIZIOK TTYTEM 3alyTHBaHHS WIH TEPPOPA, YMBIIUICHHBIE TOCATATeIbCTBA HA KU3Hb, HA HEIIPUKOCHOBCH-
HOCTPH YEJIOBEKa, TOXHIIEHNE WM He3aKOHHOE yJepKaHHe YelOBeKa B 3aKPHITOM MOMEIIEHHUH, YTOH JieTa-
TEJIHHOTO afmapaTa, CyJHa Wil JII000r0 APYroro TPAaHCTIOPTHOTO CPEICTBA, XUIIEHUS, BRIMOTATEILCTRA.

Taxke K TEPPOPUCTHUYECKUM OTHECEHBI MPECTYIHBIC NesHUS B chepe MHPOPMATHUKH; HE3aKOHHBIH
JOCTYI KO BCEH MIIM YaCTH CHCTEMBI aBTOMATH3UPOBAHHON 00pa0OTKY NaHHBIX; YHUITOXKCHNE WITH H3MEHE-
HUE OOMaHHBIM IyTEM COJEpKAIIMXCS B YKa3aHHOW CHCTEME MaHHBIX; y4acTHE B TPyIIE, CO3IaHHOU
C IIEIBIO MOATOTOBKH JIJISl COBEPIIICHUS OJHOTO MM HECKOJIBKUX KOHKPETHBIX JICHCTBHIA M3 MEPEUUCICHHBIX
nestHuit. [ToMuMo 3TUX IEHCTBUM K TEPPOPUCTUUECKUM aKTaM JeMCTBYIOMMNI YTon0BHEIN Koaekc OpaHumu
OTHOCHT:

— U3TOTOBIICHUE U XPAHCHNE CMEPTOHOCHBIX HITU B3PBIBYATHIX CPEJCTB U YCTPOWCTB;

— IPOU3BOJICTBO, MPOJIAXKY, UMIOPT UM SKCIIOPT B3PHIBUATHIX BEIIECTB;

— mpuoOpeTeHne, XpaHeHHe, TPAHCIIOPTUPOBKY WIIM HE3aKOHHOE HOIIEHHE B3PHIBYATHIX BEUIECTB MU
YCTPOMCTB, U3TOTOBIIEHHBIX C MCIIOIB30BAHMUEM JTHX BEIIECTB;

— XpaHCHHE, HOIIICHUE U TPAHCIIOPTUPOBKY OPYXKUS M OOCTIPUIIACOB;

— pa3paboTKy, U3TOTOBJICHHE, XpaHEHHEe, CKIIaTUPOBaHIE, PHOOPETEHHE U Tepeaady OMOIOrHIecKoro
OPYKHS HIIK OPYXKUSI, B OCHOBE KOTOPOT'O JIEXKAT TOKCHHEI;

— UCTIOJIB30BAHUE XUMHUYCSCKOTO OPYKHUS U 3aIPEIICHHBIX XUMUYECKUX CPEICTB.

Cratbsimu 421-2 u 4214 YK ®Opanuuu BBEEHO MOHATHE 3KOJOTHUYECKOrO TeppOpU3Ma U yrOJIOBHON
OTBETCTBEHHOCTH 3a HETO.

B YK ®pannun 4eTKo IponrcaHbl paMKH MPECTYITHOTO (MHAHCUPOBaHUS TeppopusmMa. Crates 421-2-3
rinacut: «ToT (akT, 4TO JIUIO HE B COCTOSIHUU OOBSICHHUTH MPOUCXOXKIICHHE CPEICTB, COOTBETCTBYIOIIUX €0
00pa3y JKM3HU, HAXOASICh TIPH ATOM B OTHOIICHHSAX C JIMIIOM WJIH JIMI[AMH, 3aHIMAIOIIUMUCS OJTHUM WA He-
CKOJIbKUMH BHIAMH JEATCITHHOCTH, IPEIYCMOTPEHHBIMU B CTaThsix ¢ 421—1 mo 421-2-2, Haka3pIBaeTCs
CEMbIO rOAaMu JIMIeHust cBoOo bl 1 mrpadom B 100000 eBpo».

B Hramuu yroioBHO-TIpaBOBBIC HOPMBI, HaNpaBJICHHbIE Ha OOpHOYy C TEPPOPU3MOM, COJCPKATCS
B YrooBHOM Kojiekce cTpanbl (cT. 270 bis.), a Takke B 3akone Ne 15 ot 1980 r. DTu HOpMaTHUBHBIC aKThI HE
COJIepKaT YETKOTO OMpEACICHH TeppOpr3Ma, B HUX TOBOPUTCS 00 OOBEAWHEHUSX, IENh KOTOPBIX — CO-
BEpIIICHUE TEPPOPUCTHUECKUX aKTOB U pa3pyIICHHE IEMOKPAaTUYeCKoro nopsaka. Hakazanue — TropeMHOe
3aKJIIOUEHHe Ha CPOK JI0 15 JeT BCAKOro, KTO MOOIMIPSIET, CO3/AaeT, OPTaHNU3YeT WU PYKOBOIUT OObEeINHEHH-
€M, IIpoNaraHAnpyeT TaKOBOE, COBEPIIAET HACHILCTBEHHBIE NEHCTBHS, YTOOBI HAPYIIUTHh AEMOKPATHUECKUI
MIPaBOIOPSIOK.

[IpumepoM yMesoro MCIOIb30BaHuUs 3apy0eKHOTO ONBITA U OMPEEeIEHHONW TpaHC(POPMAaIUK COIHAIIH-
CTHYECKHMX HOPM IIpaBa B PHIHOYHBIC MOXKET CIIykuTh Kuraiickas Haponnas PecniyOnmuka. B rimase 2 «Ilpe-
CTYIUICHHS TIPOTHB OOIIECTBEHHOW Oe30macHOCTH», aucro3unmsx cr. cT. 114-115, YK KHP otHeceHsl,
1o cytH, 10 cOCTaBOB MPECTYIUICHUH, KOTOPhIE MOTYT MPUMEHSATHCS B Ka4ECTBE CITOCOOOB OCYIIECCTBICHHS
TEPPOPUCTUUECKHUX AKTOB: MOJKOT, 3aTOIJICHHE, B3PHIB, IPUMEHEHHE OTPABIISIIOIINX BEIIECTB MO0 CBEp-
IIICHUE MHBIX OMACHBIX JICHCTBUI, HAIIPABJIICHHBIX HA pa3pyIICHUE 3aBOJIOB, MTOPTOB, PEK, BOJHBIX UCTOYHU-
KOB, CKJIQJICKUX W JKWJIBIX ITOMEIICHUH, JISCHBIX M CEIbCKOXO3SIMCTBEHHBIX YTOJUH, IUISHKEH, MacTOUI, Oc-
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HOBHBIX TPyOONpPOBOMIOB, OOIIECTBEHHBIX COOPYKEHUH WIIM WHOTO TOCYAApCTBEHHOTO WJIM YacTHOTO UMY-
IIeCTBa, MPUYHMHHUBIINX Bpea OOIIECTBEHHOW 0e301MacHOCTH, HO HE TMOBJIEKIINX 332 COOOW CEPhE3HBIX IO0-
CJICICTBHIA, HAKA3BIBAIOTCS JIUIIIEHUEM CcBOOOIBI Ha cpok OT 3 mo 10 snet. Crates 115 YK KHP 3a Te xe nmeii-
ctBus, yTo onmcansl B cT. 114 YK KHP, Ho moBnekmme 3a coOoli yenoBeyecKue KepTBhI, TSHKENIbIE YBEUbS
WA CMEPTh, TNO0 MPUYNHMUBILINE CEPbE3HBIN YIepO TOCYyAapCTBEHHOMY FITH YaCTHOMY UMYIIECTBY, BIEKYT
3a co0oif uienne cBoOOaBI Ha CPOK cBEIIe 10 JeT, 6ecCpodHOe JIUIICHHE CBOOOIBI HITH CMEPTHYIO Ka3Hb.
VYcraHoBieHa U YrojOBHAsi OTBETCTBEHHOCTh 3a MOKyiieHue. Yacts 2 cT. 115 3a HeyJauHylo MOMBITKY CO-
BEPILICHUSI TaKOTO MPECTYIUICHHUS TpeaycMaTpUBaeT Haka3aHue OT 3 10 7 JeT JHIICHUS CBOOONBI, W IpPHU
CMSTYAIOMINX O0CTOSATENBCTBAX — JIMIIIEHHE CBOOOIBI 10 3 JIET WM KPaTKOCPOUHBIH apecT.

KHP, maunnas ¢ 80—x romoB IpoIUIOro BEKa, MOCIEA0BATCILHO paTU(HUITHPOBAia JOTOBOPEI, HAIPaB-
JIeHHbIe Ha O0pHOY C HE3aKOHHBIM 3aXBaTOM BO3AYIIHEIX cynoB (["aarckas xonseHuus 1970 r.), ¢ neficTBus-
MH, HapYIIAIOIIMMH 0€30MacHOCTh TpakaaHcKoi aBmanmu (MoHpeanbckas KoHBeHIs 1971 1.), U psaom
npyrux. Ilostomy B neiictBytomiem YK KHP Hamum cBoe oTpaxkeHHWE W COOTBETCTBYIOIIME YTOJIOBHO-
MPaBOBBIE 3alPETHl KOHBEHIIMOHHOTO XapakTepa. Tak, B cT. 121 3axBaT u yaep:kaHHe BO3AYIIHOTO TpaHC-
MOPTHOTO CPEJICTBA C MPUMEHEHNEM YIp0O3, HACHIIUS HJIM MHBIX CIIOCOOOB HaKa3bIBAIOTCS JIMIIEHHEM CBOOO-
II6I Ha CpOK cBblmie 10 et mim G6eccpodHBIM JTUIIEHUEM CBOOOIBI, a T€ e JCSHUS, IPUBEIIINE K YeJoBede-
CKUM XEPTBaM HJIH K CEPbe3HOMY MOBPEKICHUIO BO3AYIIHOTO TPAHCIIOPTHOIO CPEACTBa, KapaloTCsi CMEpT-
HOM Ka3HbIO. AHAJIOTUYHO U C 3aXBaTOM MHBIX CPE/ICTB MEPEIBIKECHHS.

3axBaT ¥ yAepKaHHe MOPCKOTO, PEYHOTO CyHA WM aBTOMOOWJIS C IPUMEHEHNEM yIPO3 HACHITUS WU
WHBIX CITI0OCOOOB HAKA3BIBAIOTCS JIMIIIEHUEM CBOOOIBI 10 10 JIeT, Te JKe JesHus, IOBJIEKIINe 32 co00i cepbhes-
HBIE TIOCJICACTBUS, — Ha CPOK cBbie 10 JieT nin 6ecCpouHbIM JTUILIEHHEM CBOOOIBI.

B Kurae, kak 1 B Poccuu, OCHOBHbBIE TEPPOPUCTUUECKUE TIPOSIBIIEHUS CBsA3aHbI ¢ cenaparuaMoM. B Ku-
Tae OCTpHE TOCYJapCTBEHHOW MOJUTHKHU B OOpHOE C 3TUM 3J710M HANpaBJICHO NMPOTHUB YUTYPCKUX CerapaTH-
CTOB, BBICTYMAIOUIMX 3a CO3JaHHE HEe3aBHCHMOTO rocyaapctBa «Bocrounsiii TypkecTan» Ha TEppPHUTOPHH
CunbIBsH-Yirypckoro aBToHoMHoro paiiona KHP. Cenapatuctsl cozganu narepsi 00€BHKOB, CKiaabl Ooe-
npunacoB u opyxus; ¢ 1990 r. mmu coBepriero 6omee 200 TepakToB, e noctpagany cBeime 600 demoBek.

B cBs3u ¢ a10it yrposoit B YK KHP B rnase «IIpecTtyruieHust mpoTHB rocy1apCTBEHHOW 0€30MaCHOCTI
MPEoYCMOTpPEH PAJ CTaTel, HaPaBJICHHBIX Ha MPOTHUBOACUCTBIE MPUUYUHAM TEPPOPUCTHUECKON ACATEIBHO-
CTH: «IIPUYUHEHUE Bpela TePPUTOPHAIBHON 1enocTHOCTH 1 Oe3omacHocT KHPy (ct. 102 YK); «opranmsa-
1Msl, TUTAHUPOBAaHUE W COBEPIICHHE MPAKTHUECKUX NEHCTBUI, HAIIPABICHHBIX HA PACKOJI TOCyIdapcTBa, Ha-
pYLIEHHE TOCYNAapCTBEHHOTO EIMHCTBA, OCYILECTBJICHHBIC 3aYMHIIMKAMH WU JIUIAMH, COBEPIIMBIINMHU
Tsokkue npecrymieHns» (c1. 103 YK). IIpu atom ct. 136 YK KHP momyckaet 3a coBepliieHHe TIpecTyIUIe-
HUH, IEPEUNCICHHBIX B ATOH TJIaBe, B ClIydae «IPUIHHEHHS 0CO00 CEpPhEe3HOT0 Bpela TOCYAapCTBY U HAPOAY
U IPH 0CO00 OTATYAIOUINX 0OCTOATENLCTBAX, IPUMEHEHNE CMEPTHON Ka3HHU.

Cepbe3Hoe BHUMaHHUE yJieleHo 00phOe ¢ He3aKOHHBIM 000poToM opyxkus. B cr.ct. 125-130 YK KHP
3a 3TH MPECTYIUICHHS MPEAyCMOTPEHBI KECTKIE CAHKIMY, 3 HE3aKOHHOE MTPOU3BOCTBO, TOPTOBJIS, IIEPEBO3-
Ka, TIEPEChIIKA 10 TIOYTE, XPaHCHUE CTPETKOBOTO OPYXKHs, OOCIPHITACOB, B3PHIBYATHIX BemlecTB (cT. 125)
KaparoTcsi CMEPTHOM Ka3HbI0. YacTh 2 cT. 127 «OTKphITOe XUIlleHHe (MU Kpaka) CTPEIIKOBOTO Opy:Kus, Ooe-
MIPHUITACOB, B3PBIBYATHIX BEIECTB, MPUHAIJICIKAIINX TOCYJaAPCTBEHHBIM OpraHaM, BOSHHOCITY)KAIllUM H TIOJH-
MU, HaKa3bIBAETCS JIUIIEHHEM CBOOOBI Ha CpPOK cBbimie 10 jer, 6ecCpOYHBIM JTUIIEHHEM CBOOOIBI WIIH
CMEPTHOH Ka3HBIO».

CymecTBeHHasi 0COOEHHOCTh YTOJIOBHOTO Kojekca TamnaHna MpH Haka3aHWM 3a TEPPOPHCTHUECKHE
NEHCTBUS — BO3pPACTHBIE TPAHUIIBI YTOJOBHOW OTBETCTBEHHOCTH. OTBETCTBEHHOCTh 3a COBEpPILIEHHUE IIpe-
CTYIUICHHS MIPEeAyCMOTpeHa ¢ 7 JeT, Ho peOeHoK ¢ 7 10 14 et He moaBepraeTcsl Haka3aHUI0, K HeMy IIpHMe-
HSIIOTCSI TaK Ha3bIBaeMbIe BOCIMTATENbHBIE Mepbl BO3leHCTBUA. [Ipy HEOOXOIMMOCTH BBIHOCHTCS TIpPELy-
TIPSKICHIE TaK)Ke U POTUTEIISIM WA OTIeKyHY pebenka. K moapoctkam B Bo3pacte ot 14 mo 17 jer mo ycMoT-
pEeHHIO CyAa MPUMEHSIOTCS THO0 BOCTIMTAaTENbHBIE MEPHI, THOO0 yrojgoBHOE HakazaHue. OmHAKO B TMOCIIEIHEM
cllyyae OHO JOJKHO OBITH MEHBIIE B 2 pasa Mo CPaBHEHMIO C TE€M, YTO yKa3aHO B CAHKIMU CTAaTbH 32 KOH-
KpeTHoe TpecTymieHne. Moioaple 1ou B Bo3pacte oT 17 g0 20 meT moaBepraroTcs TONbKO HaKa3aHHUIo, HO
yMeHbIlleHHOMY Ha 1/3 unm Ha 1/2 (cT. cT. 72-79).

B netictByromem YK Tamnanga m Opyrux yroJoBHO-TIPaBOBBIX aKTaX OTCYTCTBYET MOHATHE TEpPpoO-
pHU3Ma u TeppopHCTHIecKoro mpectyruieHus. Bmecte ¢ Tem pasnen VI «llpectynnenus, oTHocsmuecs: K 00-
MIECTBEHHOM 0€30MMacHOCTH» JaeT MepeueHb U3 22 COCTaBOB, KOTOPHIC MOKHO OTHECTH K CITOCO0aM Teppo-
pusMma. Tak, ctates 218 rinacur: r000#, KTO MOIKUTACT:

(1) 3manwue, JIOAKY WM TUIaBYYUH JIOM, TJI€ TPOKUBAIOT JHOIH;
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(2) 3nanwue, JIOAKY WIX TUTABYYUH JIOM, UCIIOJIBL3YEMBIH JIJIsl XpaHSHHS WA TTPOU3BOJICTBA TOBAPOB;

(3) MecTo ISt pa3BiaCUCHUIN HIH COOpaHHUIA;

(4) 3manne, KOTOPOE SABJIAETCS COOCTBEHHOCTBIO TOCYAAPCTBA, OOIIECTBEHHBIM MECTOM MM MECTOM JIJIS
OTIIPABJICHUS PEIUTHO3HBIX 0OPSI0B;

(5) xene3HOMOPOKHYIO CTAHIIHIO, a3POTIOPT, OOIIECTBEHHYIO MAPKOBKY WJIH JIOJAOYHBIN TIPHYAI;

(6) mapoxoa WiIM MOTOPHYIO JIOJKY BOAOU3MEIICHHUEM IISITh TOHH HITH OOJIBITIE, CAMOJIET MIIH TTOE3T, UC-
MOJIE3YEMBIN IS OOIIECTBEHHBIX MEPEBO30K, JODKEH OBITh IPUTOBOPEH K CMEPTHOM Ka3HU, MOXHU3HCHHOMY
TIOPEMHOMY 3aKJTFOUCHUIO WK TIOPEMHOMY 3aKIIIOYCHHIO Ha CPOK OT TSTH JI0 JBA/IATH JIET.

Cratps 221. JIroO0H, KTO CTAaHOBUTCS BUHOBHHUKOM B3pPBIBA, KOTOPBIM MOXET HAHECTH Bpel APYTOMYy
YeNIOBEKY I COOCTBEHHOCTH, MPHHAIICKAIIEH JIPYyroMy YeJIOBEKY, JIOJDKEH OBITh MPUTOBOPEH K TIOPEM-
HOMY 3aKJIIOYCHHIO Ha CPOK He 0oJiee ceMU JIeT U K mTpady B pa3Mepe He OoJiee YeThIPHAALATH THICSY 0aT.

Cratps 222. JI1000#, KTO CTaHOBUTCS BAHOBHUKOM B3PBIBa, YTOOBI HAHECTH BPEI OTHOMY U3 0OBEKTOB,
YKa3aHHBIX B CT. 218, 10/HKeH OBITh HAKA3aH IT0 3TUM CTaThsIM.

Cratps 224. Ecnu coBeplleHue IpecTyIUIEHUH, TPEAyCMOTPEHHBIX cT.cT. 217, 218, 220, 221 unu 222,
BIICYET 32 COOOM CMEPTh YEIIOBEKa, BUHOBHBIN JIOJKCH OBITh IPUTOBOPEH K CMEPTHOM Ka3HH WM K TTOXKU3-
HEHHOMY TIOPEMHOMY 3aKTIOUEHUIO.

Ecnu coBeprieHne ykasaHHbIX B maparpade 1 Hacrosiedl cTaThu MPECTYIUICHUI MPUYMHSAET 3HAYH-
TEIbHBIA (PM3UYCCKUI Bpej IPYroMy UYEIOBEKY, BAHOBHBIN JTOJDKEH OBITH MPUTOBOPEH K CMEPTHOW Ka3HH,
MO’KM3HEHHOMY TIOPEMHOMY 3aKJII0YSHHIO WM TIOPEMHOMY 3aKJIFOUEHHIO OT JECATH 10 IBAJIATH JIET.

Crartps 232. JIro60i#, KTO KakuM ObI TO HH OBIIIO 00pa3oM IPHUBOIUT OJHO W3 MEPEUHUCICHHBIX HIXKE
TPAHCHOPTHBIX CPENICTB B TAKOE COCTOSHUE, P KOTOPOM OHH MOTYT IPECTABIIATH OMTACHOCTh IS YEIIOBEKa:
MOPCKOE TPaHCIOPTHOE CPEACTBO, CAMOJIET, O3] WIIM TPAMBAii; aBTOMOOWIIb, UCIIONB3YEMBIH I 00IIeCT-
BEHHBIX MEPEBO30K; MAPOXO WIM MOTOPHYIO JIOJKY BOJOW3MEIIEHHEM IISITh TOHH M 0oJiee, UCTIOIh3yEeMYIO
JUTSL OOIIECTBEHHBIX TIEPEBO30K, — JOJDKEH OBITH MPUTOBOPEH K TIOPEMHOMY 3aKIFOUYCHHUIO Ha CPOK OT IIeC-
TH MECSIICB JIO CEMU JICT U K mTpady B pa3Mepe OT OJHOM THICSYH JI0 YSTHIPHAIIATH THICSY OaT.

Cratps 237. JIro00ii, KTO H00ABISET OTPABIIAIONIEE BEIICCTBO MU JIFOOOE JAPYroe BEIIECTBO, KOTOPOE
MOJKET HAaHECTH BpeJ 37J0POBBIO, B THIITY, BOAY B JIFOOOM KOJIOJIIE, TIPYy WK pe3epByape, U 3TH MMHUIA WA
BOJIa CTAHOBSATCS TOCTYITHBIMU JIJIsl OOIIIECTBEHHOTO MOTPEOJICHUS, TOJKEH OBITh MPUTOBOPEH K TIOPEMHOMY
3aKITIOYEHUIO HA CPOK OT IIECTH MECSIIEB JIO JCCATH JIET H K mTpady B pa3Mepe OT OJHOM THICSIYH JI0 JIBa-
JIIIaTH THICSIY OaT.

Tak xe kak B Kurae u Poccuu cemapaTusm SBISIETCS OCHOBOM sl OOJBIIMHCTBA TEPPOPUCTUUCCKUX
nposiBinernit 1 B Tannange. [lostomy B riase 11 «IIpecTymnenus npoTuB BHyTpeHHEH Oe3omacHocTH Kopo-
neBcTBa» CT. 113 rmacur: nro00i, KTO COBEpIIAET aKT HACHIIMS WM yTPOXKAET COBEPIIUTH aKT HACHIIUS
C IENBI0 CBEPTHYTh WM U3MEHUTh KOHCTHTYIHIO; CBEPTHYTh 3aKOHOAATEIBHYIO BIACTh, UCTIOHUTEIEHYIO
BIIACTh WJIM CYJICOHYIO BIIACTh, MPEAYCMOTPEeHHBIE KOHCTUTYINEH, WK CAENaTh 3Ty BIACTh HEJCHCTBUTEIb-
HOM; WM paznenuTh KopoaeBCTBO WM 3aXBaTHTh BJIACTh B JI000# gacTu KoposieBcTBa, cOBEpIIACT MSITEK U
JOJDKEH OBITh MPUTOBOPEH K CMEPTHOM Ka3HU M TOXKU3HEHHOMY TIOPEMHOMY 3aKITIOUEHHIO.

Takoe MOCTPOCHUE YrOJIOBHOTO 3aKOHOAATEIHCTBA CIIOCOOCTBYET YCICUIHOW MPaBONPUMEHUTEIHLHOM
NeSITETFHOCTH T10 TOJIaBJICHUIO Ha PaHHEH CTaINH TEPPOPUCTUIECKHUX MPOSBIEHUH — KECTOKO U B paMKax
3aKoHa. [Ipy »TOM HaIUIO U ACTIOTUTH3AIINS YTOJIOBHO-TIPABOBEIX HOPM [3].

Poccuiickuit YronoBHsii kogekc, B yacTHocTU cT. 205 «Teppopusmy», mpeaycMaTpuBaeT yroJlOBHYIO
OTBETCTBEHHOCTh 33 TEPPOPUCTUYCCKIE U MIPUPABHCHHBIC K HUM WHBIC ICHCTBUS B BHJIE JUIICHUS CBOOOIBI
Ha CPOK OT TISITH JI0 JIECSITH JIET.

Te ke nesiHus, COBEPILICHHbIE!

a) TPYIION JIUIT IO IPEBAPUTEIIEHOMY CTOBODY;

0) HEOTHOKPATHO;

B) C MPUMEHEHHEM OTHECTPEIFHOTO OPYKHsI, — HAKa3bIBAIOTCS JHUIIEHHEM CBOOOIBI HA CPOK OT BOCH-
MU JIO TISITHA/IATH JIET.

JestHus, ecy OHU COBEPIIEHBI OPraHU30BAaHHOM TPYIIION JIMOO MOBIEKIN IO HEOCTOPOXKHOCTH CMEPTh
YeJI0OBeKa WM MHBIE TSHKKUE MOCIEACTBHSA, HAKA3bIBAIOTCS JIMIIEHHEM CBOOOMBI HA CPOK OT JECSATH O JBa-
JIIaTH JIET.

IIpumeuatensno, uyto B YK P® K yronoBHOI OTBETCTBEHHOCTH 3a TEPPOPUCTUUECCKUE U IPUPABHECHHBIC
K HAM WHBIE JCHCTBUS MPUBJIEKAIOTCS JINIA, JocTurmme 14 net [4].

Jns PecriyOnuku Kazaxcral, kKak cTpaHbl, UMEIOIICH TECHBIE KOHTAKThI MTPAKTHUYECKHU 110 BCEM OTpac-
nsm ¢ Poccuiickoii deneparuei, OyieT MOJIC3HBIM BHEAPUTH Pa3pa0OTaHHBIE UMW HOBAIIMH W YTOJOBHO—
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MPaBOBBIE HOPMBI, KOTOpPBIE OYAYT 3aKpeIUIeHBl B 3aKOHOIATENbHBIX aKTaxX B cepe HAMOHAILHON Oe3omac-
HOCTH.

Oto monpaBku K YK P® u KoAIl PO, x neiictByromnim 3akoHaMm «O cBs3u», «O MPOTHBOICHCTBUH Jie-
rajgu3aliy U OTMBIBAHHIO TOXOJ0B, OJTYYEHHBIX MIPECTYMHBIM MyTeM», «O HallMOHAILHON TUIATS:KHOM CHC-
Temey, «O OChy», «O mpoTUBOACHCTBUN TEPPOPUIMY» H JIp.

Cotpynauku ®Cb, mo 3aMbIciTy aBTOPOB TaKeTa, MOIy4aT MPaBO HA JUYHBIA JOCMOTpP TPak[IaH, UX
Bellel ¥ TPaHCHOPTHBIX cpeAcTB. o cux mop 3To Obu10 mpeporatuBoii cotpyanukos MB/I. o psiny crareit
y>KECTOYaI0TCsl HaKa3aHHs, BIUIOTh JI0 MOKU3HEHHOTO CPOKa.

[To>XM3HEHHBIN CPOK MoaraeTcs 3a: MPOXOXKACHUE OOYUYEeHHUS B LEISIX OCYIIECTBICHUS TEPPOPUCTHYE-
ckoit mestenpHOCTH (cT. 205.3 YK P®), oprannzanuio TeppOpHUCTHIESCKOTO COOOIIECTBa M yUaCTHE B HEM
(ct. 205.4 YK PO®), opranuzanmio AesTeN-HOCTH TEPPOPUCTUUECKON OpPraHU3aliy U y4acTHe B JIESTEIbHO-
ctu Takoit opranm3aiuu (ct. 205.5 YK P®), coznanne BoopykeraHoro popmupoBanus (ct. 208 1. 1 YK PD),
YTOH TPAHCTIOPTHOTO CPEACTBA, MOBIEKIINN CMEPTh demoBeka (cT. 211 4. 3).

B crateio 205.1 YK PO «ConeiicTBre TeppOpHUCTHUECKON ACATENLHOCTH» 100ABISETCs MMyHKT 4 — op-
ra"uzanysi GUHAHCUPOBAHUS TEPPOPU3Ma, KOTOpasl TaKKe KapaeTcs JUIIeHueM cBoOonsl ot 15 o 20 net
WJIH TTO’KU3HEHHBIM 3aKITIOUCHHUEM.

Ecnu uens npecTyruieHus — mporarasjia, onpaBAaaHue U MOAAEPKKa TEPPOpU3Ma, TO 3TO Teneps OyneT
CUMTATHCSl OTATYAIOMIMM OOCTOSATENBCTBOM. [loMHUMO 3TOro, mpeanaraeTcsi Haka3blBaTh KaK 332 TEPPOPHU3M
3a MOCATATEIbCTBO HA YKM3HB 00IIecTBeHHOTO Aestens (cT. 277 YK), HaCHIIbCTBEHHBIN 3aXBaT BIACTH U €€
yaepxanue (ct. 278 YK), Boopyxkennusrit Marex (ctT. 279 YK). A cpenu KpuTepueB TEPPOPUCTHICCKON esI-
TENBHOCTH TOSIBIISICTCS «JeCcTaOMIN3anus AesITeIbHOCTH OPTaHOB BIACTHY.

AHTUTEPPOPUCTUIECKIM MAKETOM 3aKOHOIPOEKTOB TAK)KE OMPEIEINSIETCS PsI NeSHHUM, OMacHBIX C TOY-
KU 3pEHUs TeppopHu3Ma.

[To cratesim YromoBHoro konekca «Teppopuctuueckuii akt» (ct. 205), «CozneiicTBue TeppopHCTHYE-
ckoii pestenbHOCTHY» (cT. 205. 1), «3axBaT 3anoxuauka» (cT. 206), «YTOH CyAHA BO3AYIIHOTO WIIM BOAHOTO
TpaHCIOpTa MO0 YKEIIE3HOJOPOKHOTO MOABIKHOTO cocTaBay (cT. 211), «IlocsarareascTBO HA KHU3HB TOCY-
JapCTBEHHOTO WK oOmiecTBeHHOTo nesiTers» (cT. 277), «HacunbcTBEeHHBIN 3aXBaT BIACTH WM HACHIIBCT-
BEHHOE yJepkaHue Biracti» (c1. 278), «BoopyxkeHHbiit Matex» (cT. 279) u «Hananenue Ha JIAIl UK yape-
JKICHUS, KOTOPBIE TOJIB3YIOTCS MEXIYHapoaHOH 3amuToi» (cT. 360) HakazaHWe HE MOXKET OBITh M30paHO
HIKe HU3IIETO IpeJiea Wik 3aMeHeHO Ha Oosee mMsrkoe. [loMumo 3Toro, Mo JaHHBIM CTAThAM HCKITIOYAIOT-
sl YCIIOBHOE HaKa3aHWe — OCBOOOXKIIEHHE OT YTOJIOBHON OTBETCTBEHHOCTH IO UCTEYCHUH CPOKOB JaBHOCTH
COBEpIIICHHUS IPECTYIUICHNS, a TAK)KE OTCPOUKA HaKa3aHWUsL.

OTtaenpHBINA OJIOK MOMPABOK MOCBSIIEH MPOTHBOACHCTBUIO OTMBIBAHHUIO JJOXOJOB M KOHTPOJIO HAJ Je-
HEKHBIMU OTlepalvsiAMy 1 HHPOpMaIHel B TEIEKOMMYHHKAIMOHHBIX CETSIX.

VY XOCTHHT-ITpOBaiiIepOB, BIaENbLEB CAHTOB U APYTUX JHL, KPYT KOTOPBIX OMPEACTUT NPaBUTEIbCT-
BO, TIOSIBUTCS HOBasi 00513aHHOCTh — XPAaHUThH B TEUEHHUE MONYroJia JaHHBIE O prUeMe, repeaade, JOCTaBKe,
00paboTKe pa3IMYHOM IEKTPOHHOM HH(OPMAIIUH.

TpeboBath ee OyayT BIpaBe CHIIOBBIC OpPraHbl B paMKaxX ONEPAaTUBHO-PO3BICKHON AEATEIBHOCTH. DTO
MpaBWII0 OYAET TaK)Ke paclpoCTPAHATHCA Ha MHOCTPAHHBIE PECYPCHI, KOTOPbIE MPEIOCTaBISIIOT HHPOpMa-
[IMOHHBIE YCITyTH Ha TeppuTopuu Poccum.

HenepconnduuupoBannsie MmiaTeXHbIe CPEACTBA, TaKUe KaK «SIHIEKC—KOIIENeK» WM MpeoIuIayeH-
HBIE TUIACTUKOBBIE KapThl, MIpeJiaraeTcsi MOJBECTU MO/ COKpallleHHe 00beMOB aHOHUMHBIX TIEPEUUCIICHHH.
[lepeuuncnenus yepes rpaHuily (TpaHCrpaHUUYHbIC) HAKTHYSCKH OYIYT 3ampelieHbl (JI0 CUX MOP 3TOT 3aIlpeT
ObUT 3a()UKCUPOBAH JHIIL B OTHOLICHNH OAaHKOBCKUX U MOYTOBBIX MEPEBOAOB). A BHYTPU CTpaHbl Ha HUX
OynyT BBeneHBI OoJiee JKeCTKHe JIMMHUTBL — 15 Thic. pyOnelt BMecTo 40 ThIc. pyOiieii B Mecsl, IPH 3TOM He
6omee 1 ThIC. pyOseii B TeueHue padbodero mHs [S].

Takxum oOpa3om, MPeIIOKEHHbBIE YTOJIOBHO-ITPABOBbIE HOPMBI M CAaHKITUH CTAaTEH B YaCTH y>KECTOUCHHS
YrOJIOBHOTO HAKa3aHUs 3a TEPPOPHU3M U IKCTPEMH3M MPUAaLyT AOMONHUTEIBHBIH UMIYNbC O0pb0e ¢ daH-
HBIM HEJlyTOM B MHPOBOM COOOIIECTBE, OTHAKO aHAIIN3 IKOHOMUYECKUX (DaKTOpOB (POPMHUPOBAHUSI TEPPOPH-
CTHYECKHX JIBIDKECHHU TO3BOJISIET CPOPMYITHPOBATH HEKOTOPHIC MPAKTHUYSCKHE PEKOMEHIAIUH JJIsl Halei
ctpanbl. Ha Ham B3risia, G0pOTBCS € TEPPOPU3MOM U SKCTPEMHU3MOM HYKHO ITyTEM YBEIUYEHUS U3ICPKEK
3TOTO BBIOOpa — JieNlaTh HEBBITOAHBIM IIEPEX0J] OT 00pa3a XKHU3HH OOBIYHOrO TPaKAaHUHA K 00pasy >KU3HU
teppopucta. IIpumedarensro, uro B CIIA, EC u apyrux pa3BUTHIX CTpaHaxX IMOMYJISIpHA TOYKA 3PEHMSI, CO-
TJIaCHO KoTopoi Hanbosee 3pPeKTUBHBIN MyTh OOPHOBI C TEPPOPU3MOM U SIKCTPEMUIMOM — MPENOCTABIATH
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MOTCHIUAIBHBIM WU JaXe PEalbHBIM TEPPOPHUCTAM TPUBJICKATEILHBIC BO3MOXKHOCTH IS 3aKOHOTIOCTYIII-
HOH >KM3HU.

Cy1ecTByIOT MEPOTIPUATHS, HAIIPaBICHHBIE HA TOBBIIICHNE CKPBITHIX M3JEPKEK (M3IepKeK YITyIieH-
HBIX BO3MOXHOCTEH) y4acTHsl B TEPPOPU3ME U IKCTPEMHU3ME:

— peHHTerpamys TeppOpPHUCTOB B OOIIECTBO: CO3[JaHNE Y HUX OIIYIIEHUS MPUHAIIC)KHOCTH HE TOJIBKO
K «COpPaTHHKaM IO OPYKHIO», HO M K OOIIECTBY B IIeJIOM (HampuMep, ITyTeM BOBJIECYECHUS UX B MyOIHYHBIC
ne0aThl), TO3BOJIMT UM, KAK MUHUMYM, YCOMHHUTBCS B HEMPEIOKHOCTH H30PAHHOTO MY TH;

— TIOOIIPEHHUE PACKAWBAIOIIUXCS: CMATYEHHE HAKa3aHWU JTMOO Jake IMOJIHOE OCBOOOXKICHUE OT HHX,
MOAIEPKKA IKC-TEPPOPUCTOB HA HAYANBHBIX 3TAllaX MUPHOH JKHU3HU;

— TIpeAOoCTaBICHNE OMMO3UIOHEPaM IIEHUMBIX B OOIIECTBE BO3MOXKHOCTEH B OOMEH Ha OTKa3 OT Tep-
POPHUCTHYECKOH JIEATEILHOCTH (HAIIPUMeEp, MIPUTIIANICHIE UICOJI0TOB TEPPOPa B BEAYITNUEC YHUBEPCUTETHI).

OmHO3HAYHO, YTO, BO-TIEPBHIX, (P PeKkTHBHASI O0ph0da ¢ TEPPOPU3MOM H IKCTPEMHU3MOM TIPHUHIIUITHAITE-
HO HE MOXXET BECTHCh CHJIAMH OJHOTO TOCYAAapCTBAa — OHA JIOJDKHA PETyIHUPOBATHCS Ha YPOBHE COBPEMEH-
HOW MHP-CHCTEMBI B 1IeIOM. BO-BTOPBIX, JJaxke Ha HAIMOHAJILHOM YPOBHE TJIABHBIM WHCTPYMEHTOM PETYIIH-
pOBaHHS YPOBHSI TEPPOPU3MA M HKCTPEMHU3Ma B JIOJITOCPOYHOM IEPHOJIC SBISCTCS HE NCATEIBHOCTH MPaBO-
OXPaHUTEIBHBIX OPTaHOB, a COIMATIbHAs MOJUTHKA, PETYINPYIONas B3aMMOOTHOIIEHHS Pa3INYHBIX dTHHUYE-
CKUX ¥ KOH()ECCHOHAJIBHBIX TPYIMI, U BHEIIHETIOJUTHICCKAs] CTPATETHs MPABUTEILCTBA (B YaCTHOCTH, CTE-
neHb «apyx0b1 — Bpaxkas ¢ CIIA u co cTtpanamu uciama). B-TpeThux, Ha pa3BUTHE TEppPOpH3MA U IKC-
TpeMu3Ma BIUSIOT HE TOIBKO U HE CTOJIBKO COOCTBEHHO aHTHUTeppopucTuieckue Mepornpusitiusi MB/I u op-
TaHOB HAIIMOHAJIHFHOW 0€30MacHOCTH, CKOJBKO OOIee ABIKEHHE K PEeXUMY «IPaBIEHHS IpaBay, CO3/AA0-
meMy OJIarONPUATHBIC BO3MOXKHOCTH JUIS JICTATBHON CaMOpeanu3aliyl rpakiaH, OTBpaIiast UX OT y4acTHS
B TEPPOPUCTHUECKON JIeATENbHOCTH. B-4eTBepThIX, HEOOXOIUMO HE TOJIBKO MPUMEHSITH CHIIOBBIE MEPHI TIPO-
THB YJIEHOB TEPPOPUCTHYECKUX OpPTaHU3aINi, HO M JTOOWBATHCS MaKCUMAIIbHO «TPOMKOT0» OCBEIICHHUS MX
noctwkennid B CMU, 4ToOBI 0Ka3aTh MPEBEHTHBHOE BO3/ICHCTBUE HA TOTEHIIUAIEHBIX TEPPOPHUCTOB.
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Teppopu3m oHe IKCTPEMHU3MIe KaPChl KUMbLI CAJIaChIHAAFbI
Ka3akcran Pecny01uKkacbIHbIH KbLIMBICTBIK 3AHHAMACHIH
OJIaH JIPi KeTIAIPy O0MBIHIIA IIAPAJIAP KelleHi

Makanana Ka3ipri Ke3meri e3eKTi Macelae — TeppOpHU3M JKOHE JAHKECTIKKE Kapchl KYpec KapacTHIPBUIBL
Asrop Kazakcran PecryOnukacsl KpUIMBICTBIK KOJEKCIHIH HOpPMalapblH KYKBIKTBHIK Taj[ay HeriziHue
TEPPOPH3M XKOHE SKCTPEMU3MHIH KOFaMJIBIK KayiliHiH IeHTeHiH TYCiHy yIIiH OipKaTap MaHbBI3IBI TY3€TyJep
ychIHIbL. TeppopusM JkoHE SKCTPEMH3M YIIIH KbUIMBICTBIK JKayalTBUIBIKTBIH KaTepii >XoHe Kypuewi
MoCeJNieCiH IMISIIYMiH LICHIyIll HYCKAChl TEPPOPH3M JKOHE SKCTPEMH3M YIIIH THICTI JKayanTbUIBIK IEH
KbUIMBICTHIK 3aHHAMaHbl JKeTUIAiIpY Oonbinm TalObutaapl. KpIIMBICTBIK 3aHHAMAHBIH THIMAUIIM THICTI
KYKBIKTBIK HOpMaJIap/bIH Carachl MEH KbUIMBICTBIK JKayalTBUIBIK HETi3Jepi JKoHE ikKa3ajay MeJLIepi MeH
TYpJIEpiHiH TYKBIPBIMAAMAChIH A 3aH/Ibl TEXHUKAJIAP/bIH CaKTaTybIHa OalIaHbICTBI 00JIa L.
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D.B.Baiysagatova

A package of measures to further develop the criminal law of the Republic
of Kazakhstan in the field of combating terrorism and extremism

In article the questions connected with actual problem of our time — the fight against terrorism and extrem-
ism. Based on the legal analysis of the norms of the Criminal Code of the Republic of Kazakhstan about ter-
rorism author offers a complex of significant amendments that are important for understanding the degree of
social danger of terrorism and extremism. A key way to resolve the vexed and scabrous problems of criminal
responsibility for terrorism and extremism is to improve the criminal law with a corresponding responsibility
for terrorism and extremism. The effectiveness of the criminal law will largely depend on the quality of
norms and in compliance with the legal technique in the formulation of the bases of criminal responsibility
and sizes, types of punishments.
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MEPEWTOW UENEPI
HALLU FOBUNAPDbI

Bearijii KYKbIKTAHYIbI-3aHIeP, YJIAFATTHI YCTA3 7KIHE KOPHEKTI FaJIbIM
Tenemr Epaenynbl KayabipoBThiH OciiHeciHeH 0ip y3ik cbIp

Tenewm Epaenyist Kayneipo 1955 xbuet 25 kagrapaa ContycTik
Kazakcran o0isickl [TeTponasn KanacelHaa qyHuere keiami. 1972 xKpuibl
[eTpomaBn KajachlHBIH OpTa MeKTeOiH Y3IiK askTaigsl. Col KBUIbI
C.M.KupoB areiHgarsl Kazak MeMIIEKETTIK YHHMBEPCHUTETIHIH 3aH
¢dakynbreriHe TYcim, 1977 xbuibl y3aiK aumioMMmed OiTipai. YKorapsl
oKy opHbiH Oitiprennen keiiHn C.M.KupoB arbimarel  Kazak
MEMJIEKETTIK YHUBEPCUTETiHIH 3aH (aKyIbTETiHIH a3aMaTThIK KYKBIK
KaeapacbiHa OKBITYIIBI PETIHAE KATIBIPBUIIBL.

1977-1990 k. apaneireiaga o C.M.Kupos ateramarsr KazMV-
IbIH AaCCHUCTCHTI, afa OKBITYIIBICHI, JOLEHTI, 3aH (aKyJIbTeTI
JeKaHbIHBIH OpBIHOAcaphl Jaya3bIMAAPbIH aTKapAbl. «A3aMaTThIK
KYKBIK», «lllapyambuiblK KYKBIK» OKY KypcTapbl OOWBIHIIA JopicTep
OKbIIBI. KOFaMIBIK KYMBICTApJbl OKBITYIIBUIBIK JKOHE FBUIBIMH
KYMBICTApPMEH CATTi YisecTipe Oingi.

1987 sxputel aknmanga TOMCK MEMJIEKETTIK YHHMBEPCHUTETiHAE
(Peceit) KCPO-rb1 TanbiMan ranbM-iiuBiACT FO.1.bacuHHIH FBUTBIMHI
JKETEKIIUIIrIMEeH 3aH FBUIBIMBIHBIH KaHIWAATHl FBHUIBIMH JI9PEXKECiH
i3neHy OoifpiHIIa «I'paXkIaHCKO-IPABOBHIE ONEPATHB-HBIE CAHKLIUHU B
XO3HCTBEHHBIX 0053aTENLCTBAX» TAKBIPHIOBIHIA FEUTBIMU JKYMBICHIH COTTI KOPFa/IbI.

Kazakctan Pecmyonmukacer Toyencizgirin anranHan keitin T.E.KayneipoB Kazakctan Pecrrybmukachl
[Ipe3upeHTiHiH OKIMIIITiHEe XyMbICKa KaObuimaHabl. 1990—1992 xok. apanerbiaga KP IlpesuneHtinin
OKIMIITITIHIH ~ aJFallikKel  KypamblHAa MEMIIeKEeTTIK-KYKBIKTBIK —OeniMe KeHecln, ara pedepeHt
Jaya3bIMIapbhlHAa KbI3MET aTkapibl. OChbl KbULIAP apalbIFbIHAA €NIMi3 YIIIH MaHbI3Ibl Opi KayarThl
MinaerTi — Kaszakcran PecryOnukachlHBIH anFalkbl 3aHAapbIH MIapyallblIbIK cajackl OOMBIHILA capanTay
OOMBIHIIA KYMBICTapAbl OpbIHAaABL. COJI KBUIAAPBl Kac MEMJIEKET ©3iHiH ereMEHIriH )Ky3ere acelpy YIUiH
KKETTI MEMJICKETTIK OWIIKTIH >KoHE OacKapyaAblH jKaHa OpraHaapblH KaJablTacThIpabl. 1992 kbt KP
[pesunentimen ke3necynen keitin T.E. KaynesipoB KazakcranusiH I1aTeHTTIK jKyHeCiH KypyFa sKoJIaHa bl
On 1992-2002 oK. maTeHTTep XOHE JMLEH3UsUIAap, COHBIMEH KaTap Tayapiiblk Oenrinepai >koHe Tayap
UIBIFAPBUIFAaH JKEPJIiH aTayblH TipKey aschlHIa MEMIICKETTIK OacKapyJblH OpTalbIK opraHsl — Kazakcran
PecrryOnmkacsiabiH [1aTeHTTIK BEJOMCTBOCHIH KYPbII, aTaIMBIII OPTaHAbl OH JKbUT OOWbI 6aCKAPBIIT IIBIKTHI.
T.E.Kayneipos KP-ubig «Ilatent» 3anpl, «Tayap TanOanapbl, KbI3MET KepceTy TaHOamapbl XoHE Tayap
WIBIFAPBUIFAH  KepiepliH aTtaynapbl Typais» KP-ueiH 3anpl, «MHTerpamgsl  MuKpocxemanap
TOTOJIOTHSUTAPBIH KYKBIKTBIK KOpray Typanb» 3aHbl, KP-HbiH «FbutbiM TypansD» 3aHbl, COHBIMEH Koca
WHTEIUICKTYaJIbIK MEHIIIKTIH XKeKeJlereH O0BeKTiIepi OOWBIHINIA KONTETeH 3aHFa OaFBIHBINITHI aKTiIepAiH
JKoOanapblH KYpacThIpyLIbUIapAbIH Oipi 6onbin TaObimaasl. OHBIMEH KYPBUIFaH €MiMi3/iH MaTeHTTIK KyiHeci
Tayenciz Memnekertep Jocracteirbinaa (TMJ) eH y37iK aTtaibliil, Ka3ipaiH ©31HIE 1€ COTTI KbI3MET eTYE.
T.E.KayasipoB Kaszakcranubiy JyHuexysigik Cayga ¥#bIMbIHA MYIICIIKKE ©TYiHE KaXKET ICH CaHAJIAThIH
MaHBI3/bl XaJIBIKapaIbIK KOHBEHIUUIAPFa KOCBUTYbIHA 63 YJIECiH KOCKaH.

1992-1993 »xok. Kaszakcran PecnyOmukaceiabiy 1993 sxbuibl 28 KaHTapblHIa KaObUIJAHFAH aJIFallIKbl
Koncrutynuscein a3ipneyre katbichin, «Kazakcran PecrmyOiavKachlHBIH 3KOHOMHUKANIBIK JTAMYBDy OeJiMiHe
skayantbl 601161 Ochl enberi ymin Kazakcran Pecnyonukace!r Kypmer rpaMoracsiMen MapanaTTaifaH.
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1993-1995 xox. T.E.Kayasipos TM/I-HBIH OH eniHiH XYMBIC TOOBIHBIH PECMHU OKII-MYIIECi pETiHAE
Eypa3usiplk maTeHT KOHBEHITHACHIH KaObUTIayFa KaTeICTHL. 1995 x)beutaeiH Kapama aiieraaa KP IpesnmenTi
Eypa3usuiblk maTeHT KOHBEHIUSACHIH OEKiTTi. 1995 KbUTbl KaThICYHIBI-SIACPAIH oKuImepiMeH Eypasusiibik
MaTeHT KOHBEHIUACHIHBIH OKIMIIIIIK KCHECIHIH OipiHIII Teparachl OOJIBII €Ki KBULIBIK MEP3IMIe CaliIaH/IbL.

1993-1994 xok. T.E.Kaymeipo TMJI enmepinin Yiri A3aMaTTBIK KOJEKCiHIH >koOaceiH (Jletimen
Kanacel, ['omranmus) sxone KP-HbH A3amaTThIK KomekciHiy (JKanmer 6es1iMi) k00achIH 93ipiieyre KaThICTHL.
Ocol  kykarrapaeiH TMJ  ennepinin Ilapinamentapansik  AccamOnesicel sxoHe KP  Ilapnementinge
kKaOburganybiHa yieciH  KocThl. T.E.KaympipoB TMJI-HBIH TaHBIMan FaabIMIApBIHBIH —KaTapblHa
«VHTEIEKTyITBIK MEHTITIKY» 0OTIMIH 93ipJIeyTe KayanTsl OOJIIHL.

1997-1999 ok, KP-HbiH A3aMaTThIK KoaekciHiH (Epekiie OeimMi) :ko0achiH a3ipiiey OOMBIHINA KYMBIC
TOOBIHA KATBICHIN, Keke-mapa V Oemimai («HTEINEKTyanablK MEHIINIK KYKBIFBD) ka3fbl. 1999 Kbkl
T.E.KaynpipoB ekinmm per kaObiimanraHn KP-uerH «IlateHT» 3aHbl, «CeNeKIUSIBIK JKETICTIKTED TypaIbDy
3anel, exinmi «Tayapimeik Oenriep Typanbsl»y 3aHbl, «HTETpanapl MHKpOCXeMaap TOMOJOTHSIIAPHIH
KYKBIKTHIK KOPFay TypajbDy 3aHBIHBIH )K00aIapbIH 93ipiiey OOMBIHIIA dKYMBIC TOOBIH OacKapIbl.

2002 xbuael Kazakcran PecnyOnmukaceabry 2003 xbeimiel 5 coyipae kaObuinanraH KemneH KoAeKCiHiH
«Kenen opranmapbIMEH WHTEIUICKTYaIABIK MEHIMIK OOBEKTUIepiHEe KYKBIKTHI KOopray» arTel 10-Oemimine
YCBIHBICTAp €HTi3y OoiibiHIIA Tankeuiayra KaTbicThl. 2005 skputel Kazak Kemik koHe KOMMYHHKAITHS
aKajgeMusIiChIHBIH,  «TpaHCKa3akCTaH TeMip JKOJ MAaruCTPaNiHIH TEXHUKA-DKOHOMHUKAIBIK HETi3eMeciH
o3ipiey» OOMBIHIIIA K0OAChIHA KYKBIKTHIK KEHECITI peTiHae KaThbicca, ain 2006 sKbpUIRI a3aMaTThIK 3aHHAMAaHbI
)eTinmipy Ootiprama Kazakcran PecmyOnmkackl YKIMETiHIH BEIOMCTBOAPAIBIK KOMHUCCHSICHIHBIH MYIIIECI
OO IBI.

JKorappiza aTambin ©TKeH TIKIPHUOETIK, OKBITYIIBUIBIK JKOHE 3aHIIBIFAPMAIIBUIBIK KBI3METTEPIH Koca
atkapa xypin, T.E. KayasipoB FEUTBIMU JKYMBICTICH JIe OenceHai aiHambIcThl. 2002 JKBUTHI MayChIM aiibIHIa
«['paxmaHcKo-TipaBOBasi OXpaHa OOBEKTOB MPOMBINUICHHONW coOcTBeHHOCTH B PecnmyOmmke Kaszaxcram»
TaKBIPBIOBIH/IA JOKTOPIIBIK JUCCEPTAIUACHIH COTTI KOPFaIbL.

byriuri xyHi T.E. KaynbipoBTeiH 100-Te KYBIK FEUIBIMHU KYMBICTAPHI KaPBIKKA MIBIKKAH, COHBIH 1MTiHE
KEKe aBTOPJIBIKTa «l pakIaHCKO-TIpaBoBas OXpaHa OOBEKTOB MPOMEIILIICHHONH COOCTBEHHOCTH B
Pecnyonuke Kaszaxcran» attbl MoHorpadusicel (2001) skapblkka MIBIKTBL, «OCHOBBI MAaTEHTHOTO MpaBa U
nmareHToBBeNeHHsT B PecnmyOnmke Kazaxcram» (2003) aTTel 0Ky KypajiblHBIH J>KayamnThl pPEIaKTOPHI,
«I"paxxmanckoe mpaBo Pecryonmkm Kazaxcram» (I11-6emim) (2004) atTel oKynsIKTEIH X OemimiHiH («I[IpaBo
WHTEJUIEKTYaNbHOW COOCTBEHHOCTNY), ['pasknanckuii kogekce PecryOmuku Kazaxcran (OcoOeHHast yactp);
Kommenrapuii (mocrareiinsiii) (2006), «[IpaBo HHTEIIEKTYaTbHOW COOCTBEHHOCTH) OOIIMIHIH aBTOPHI.

FruipiMra jkoHE KYKBIK IIBIFAPMAIIBIIBIKKA KOcKaH yieci Tenem EpneHYIIBIHBIH op KbUIIAphl alFaH
JAUBIKTEI MapamnaTTayiapbiMeH pactanaasl: Kazakcran Pecnyonukaceiaeiy Kypmer rpamoracsr; «Kazakcran
PecnyOnukaceiabiH Toyencizairine 10 sxbun», «Kazakcran PecnyOnukaceiasiy Koncturynusceina 20 Kb
Menanbaapsl; B.M.bimaankoB aTeiHAarsl Eypaswusuiblk TATeHT YUBIMBIHBIH «OHEPTAIKBITITHIK KOHE MTaTeHT
KBI3METIH TaMBITy1a KOCKAH 30p YJIECl YIIIiH» aJIThIH MeIalli.

T.E.KayapIipoB KOFaMJIbIK )KYMBICTapFa J1a OeJICeH Il apaiacajpl. Op KbUIIAPhl XaIBIKAPAIBIK JCHreHIe
EBpA3DK-HBIH WHTEIUIEKTYaIABIK MEHINK CypakTapbl OoifpiHIma capammbl; KP  Cayma-eHepkoci
rajaTachlHa XalbIKapaJbIK TOpeJiK COTTHIH Teperrici; Keipreiz Pecmybnmukaceiaga JXycin bamacars
aTeIHAaFbl KBIPFBI3 YIITTHIK YHUBEPCUTETIHACTI 3aH FHUIBIMIAPHIHBIH JIOKTOPHl FBUIBIMH aTarblH Oepy
OotipiHIa JluccepTanusuiblK KeHecTiH wmymieci Oommael. 2007 >KbuTbl Ka3aH aifbiHaa [lapwk KamackiHza
WHBECTHIMSUTBIK Jay OoHbIHIIA XalbIKapanblK TpHOyHANIIBIH JKyMmbIchiHA Kazakctan PecmyOmmkacs
YKiMETiHiH jKaFbIHJIA CapaIllibl PETiHIC KATHICTHI.

Pecriyonukaneik neHreiine T.E.KayasipoB Kazakcran PecnyOnukackl [lpe3ujeHTiHIH >KaHBIHIAFbI
PakpMmibuieik,  OofibiHIIa Kommccus Mytreci; Kazakcran PecmyOmukacer Ilpe3uacHTIHIH KaHBIHIAFBI
KyKBIKTBIK casicaT OoiipiHIa KeHec mymieci; Kazakcran Kazakctan PecmyOmmkacer XKorapel COT KEHECIHIH
JKaHBIHAAFBl DBIUTIKTLIIK KOMHCCHUSACHIHBIH Myteci; Kaszakcran PecmyOmukackl OfiieT MHHHCTPIITiIHIH
WHTeIeKTyanaplK MEHIITK Moceseepi OOWBIHITA BEIOMCTBOAPAIBIK KOMUCCHSCHIHBIH Myteci; Kazakcran
Pecryomukacer  JKoraprer CoT JKaHBIHAAFBl T BUIBIMH-KOHCYJIBTAITMSUTBIK KEHECIHIH Myteci; AcTaHa
XarnbIKapasblK TOPETiK COT TeparachHBIH OpbIHOAcaphl, Ka3aKkCTaHHBIH TOPEIIK KOHE apaliblK COTTaPhIHBIH
tepemici; Kazakcran PecnybOnukaceinbiy Kocimkeprnik koxekciH o3ipiey OOMBIHIIA >KYMBIC TOOBIHBIH
Teparachl peTiH/e TaHBIMAI FAJIBIM.

Byrin T.E.KayaslpoBTBIH FBUIBIMA MeKTeOl KalbINTacThl Jeyre Oonaabl. FambIMHBIH KeTEKIITiriMeH
a3aMaTTBIK KYKBIK cajlachl OOWBIHINIA OHHAH acTaM KaHIUIATTBIK auccepraiusuiap mMeH PhD mokTopibik
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Benrini KyKbIKTaHyLbI-3aHrep, ynaratThbl...

mUccepTanusuiapbl Kopranapl. CoHnmal-aK KenTereH JOKTOPJBIK JKOHE KaHAWIATTHIK TUCCEPTAIVsUIAP.IbIH
pecMH ONIOHEHTI peTiHAEC FHUILIMH KO3KapacTaphlH, WiKipiaepiH Ouimipy apkeuiel, Kazakcranma 3aH
FBUTBIMBIHBIH TaMYbIHA ©31HIIK KOMAKTHI YJIECIiH KOCHIIT KEJICTi.

Bapneik Kpi3MeT canacbiHbIH Typaepinge T.E.KaynsipoB e3iHiH KayamnKepIIiJiriMeH, KpeaTHUBTI
OWIITBIIIBIFBIMEH KOHE YCHIHBIIFaH )KYMBICKA FRUIBIMHU IIBIFAPMAIIBUIBIK KO3KApAChIMEH epeKIIeNIeHET].

Tenem Epnenyist KayapipoB — YATTHIK IMBUIMCTHKA FRUIBIMBIHBIH, COHBIH 1MIIHAE HHTEUIEKTYaIBIK
MEHIIIK KYKBIFBIHBIH JlaMyblHa €JIeyNi yJieC KOCKaH TYFBIpel Owmik, ipi Tyinra. Omail neiitin cebebimis,
FAJIBIMHBIH FBUIBIMHM JKETICTIKTEpl €NiHiH WriliriHe kapaipl. [3neHiMma3 frajabiM YHEMi THIHOAH KyMBIC
icreyne. I3geHin eHOEK €Ty, ©3iHiH OOWBIHAAFEI Oap OUTIMI MEH amaMTepIIiIiK KaCHETIH YpIaK HTUIIriHe
JKapaTy — FaJIBIMHBIH 6MipJie MaKcaT TYTKaH HETi31 YCTaHBIMBL.

IIpodeccop Tenmemr Eppenyner KayneipoB FhUTBIMEH OpTaja Ja, MEMIICKETTIK OWIIK OKUIACpiHIH
apacblHIa 1a 30p KYpMETKe He ajaM. OMipiH 3aH FBUIBIMBI MEH OUTIMiHE, €NMI3IiH JaMyblHa apHaraH
a3aMatTHIH opOip eHOeT], FEUIBIMH JKETICTIT KeJIlep YpIakKa Yiri 0oJapsl ce3cis.

bonmacay oa yxcan oak,

bip zanvimovl kepcenis.

Onoaii bonmax Katioa oen,

Avimna eoinvim cyiicenis.

Cizee 2vlbim Kim bepep,

Kanbaii srcamvin conceniz?

Jlynue oe o3i, man 0a o3i,

Folvimea xoyin bepcenis, —
nen, yisl AGail alTkaHmail, yimaratTel ¥cras xoHe Fampim — Tenem EpaeHVIIBIHBIH OMIpIiK KOJBI
JKacTapIbl KOCIOMITIKKE, TTapacaTThUIBIK IICH MOJICHUETTUTIKKE TopOueneyre OarbITTai b

Kanipni Tenem Epaenynsi, Cizai MepedTOWBIHBI30€H KYTTHIKTal OTBIPHIN, 30p ACHCAYNBIK, Ka’KbIMac
KaiipaT, IBIFAPMAIIIBUIBIK TA0BICTAp TLIEHMI3, FYMBIPBIHBI3 Y3aK, IIBIFAPMAIIBUIBIFEIHBI3 MOHT1IIK OOJICHIH!

321 nuemnen, axkademux E.A.Boxemoe amvinoazol

Kapazanowvl memnexemmix ynusepcumeminiy
3aH haxky1bmeminiy Yoicolmol
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