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Some aspects of illegal, unreported and unregulated (IUU) fishing

In a scientific article describes how fish washed as the Common Agricultural Policy of the European Union.
The peculiarity of this problem is that fishing related biological resources of the seas and oceans, which large-
ly formed naturally and need constant renewal and protection from over-exploitation. As shown by data re-
searchers volume of illegal, unreported and unregulated (IUU) fishing is growing every year, which creates
a threat to environmental safety and the continued existence of the fishery. In this connection, the article
raised issues of IUU fishing is a complex, multifaceted and dynamic problem that needs to be examined
at both the national and international level.

Key words: international law, IUU, Sanctions mode, illegal fishing, unreported fishing, unregulated fishing,
the Regulations of Council.

According to foreign researchers the volume illegal, not registered and noncontrollable (IUU) fishery
— constitutes between 9 and 24 billion US dollars a year [1]. For this reason IUU fishery represents a com-
plex, many-sided and dynamical problem which can be hardly solved at national or bilateral level. Struggle
with IUU fishery demands combined efforts of the international community. Therefore first of all it is neces-
sary to find out concept IUU of fishery.

1. Concept IUU of fishery of international law

For the first time the concept «illegal, not reported/not accounting and noncontrollable fishery»
(on English illegal, unreported and unregulated fishery) is mentioned at conference of the United Nations
concerning environment and development in 1992 the International plan of action on prevention, restraint
and to liquidation IUU of fishery which has been approved by Committee of a fish economy of Fao [2]
in 2001 for the first time has made the developed determination of this phenomenon:

Illegal fishery (illegal fishery) —

o In an exclusive economic zone (EEZ) the coastal state illegal fishery what is performed without
the permission or in infringement of laws and normative acts of the coastal state is considered.

e In the high sea it is a craft which is performed without the licence which have been given out to the
regional organization on management by fishery (ROMF) or in infringement of measures on preserving and
management, accepted by this organization, or in infringement of relevant provisions of international law.

Not reported (unreported fishery) — trade activity, about which:

e [t was not reported or was incorrectly reported to corresponding national authority in infringement
of national laws or

e Conducted around corresponding ROMF and about which it was not reported in infringement of pro-
cedures of the reporting of this organization. In the absence of the similar notification, the craft is not regis-
tered and the caught quantities cannot be records at management of fish resources.

Noncontrollable (unregulated fishery) — in an operative range of the corresponding international or-
ganization, activity which is conducted by the courts not having nationalities or floating under the flag of the
state, not being the party of this organization and to its unobservant rules on preserving and management.
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Such is and catchs areas where there are no certain rules on preserving and management and where the craft
is performed by the method which is not corresponding to obligations of the state according to international law.

Hence, IUU the craft consists of three independent elements: the illegal craft, not reported craft and
a noncontrollable craft [3].

According to the employee of the Norwegian Institute of sea researches to Bergen H.Josetera there are
various types of a craft which can be carried to concept IUU fishery [4]. In some cases, for example,
the caught fish is not delivered to coast, and it is simply thrown out for a board for various reasons, inclusive,
that not the necessary kind of fish or fish not approaching on the size. The specified author considers that
IUU fishery has serious biological and social consequences. Biological are connected with superoperation
and decrease in resources as the supercraft leads to reduction of middle age of the caught fish, and therefore
to reduction of a potential craft and fish stocks. The social effect consists that the fishermen leading a lawful
craft, will catch less fishes, than could. Besides, IUU the craft leads to deterioration of a condition of the sea
environment, to easing of economy of fishery, together with to a dumping causing anxiety. Sea poachers is
usual commit excesses in the high sea, together with in exclusive economic zones of the developing states
which have no means for effective supervision of the waters.

2. Struggle against [UU a craft in the European Union

Fishery as it well-known, represents a considerable part of the General agricultural policy of the Euro-
pean Union. Its specific characteristic is that fact that similar products occur from biological resources of the
seas and oceans which are in a greater degree formed by a natural way and need constant renewal and protec-
tion from overexploitation. In initial documents of EU fishery products are considered as a part of agricultur-
al products, but since 70th years of the XX-th century the Union develops the separate policy on fishery.
After the Lisbon agreement the general agricultural policy and a policy on fishery are considered as two
sides of the uniform complex policy getting to areas joint kommerentuit which have similar, though and not
identical legal regime. Unique component of a fishery policy is the isolated legislation on preserving of sea
biological resources that concerns area exclusive komnerennuii the European Union [5]. Key source of the
legislation of EU under the relation of protection of sea biological resources are the Regulations of Council
(EU) 2371/2002 from December, 20th, 2002 about preserving and steady operation of fishery resources in
within the limits of the General fishery policy [6]. The purpose of a general policy in the field of fishery, ac-
cording to the specified Regulations is warranting of such operation of live water resources which creates
conditions for stability both in the economic and ecological plan, and from the social point of view. Illegal,
not registered and noncontrollable fishery represents one of the most serious threats for rational operation
of the live water resources undermining a basis of the general fishery policy, together with the international
efforts for management of world ocean. IUU the craft represents as well threat to a biological variety ex-
hausting that Reducing of losses of a biological variety till 2020 — and further «is noted in the Message
of the European Commission».

In Item 2 of Regulations of Council (EU) Ne 1005/2008 from September, 29th, 2008 establishing sys-
tem of Community for prevention, restraint and liquidation of illegal, not registered and noncontrollable
fishery [7] following determination is made of concept «IUU to a craft»:

For the present regulations:

1. «lllegal, unreported and noncontrollable fishery» or «(IUU) fisheryy means fishery activity which is
illegal, not registered or noncontrollable;

2. «lllegal fishery» means fishery activity:

Made by the local or foreign fishery vessel in the waters which are under jurisdiction of the state with-
out the permission of this state or in infringement of laws accepted by it and regulations;

Made by the fishery vessel floating under the flag of the states which participate in the corresponding
regional organization on fishery management, but acting in infringement of measures of preserving and the
management, accepted by this organization and obligatory for the states, or in infringement of correspond-
ing rates of applicable international law; or

Made by the fishery vessel in infringement of the national legislation or the international obligations,
including and undertaken obligations by the co-operating countries before the corresponding regional
organization on fishery management,

3. «Not registered fishery» means fishery activity:

Which is not declared or declared doubtfully before corresponding national body in infringement of na-
tional laws and regulations, or

Cepus «[lMpaBox». Ne 2(74)/2014 5
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Which is made in the area, getting to a scope of competence of the corresponding regional organization
on management of fishery and are not declared or declared doubtfully in infringement of procedures on de-
claring of this organization,

4. «Noncontrollable fishery» means fishery activity:

Made in the area getting to a scope of corresponding regional organization on management of fishery,
fishery vessels without a nationality, the fishery vessels floating under the flag of the state, not participating
in the organization, or the structure which is engaged in fishery method which contradicts or in infringement
of measures on preserving and management of this organization, or

Made in areas or under the relation of fish stocks for which there are no applicable measures on pre-
serving and management, fishery vessels by the method contradicting responsibility of the states on preserv-
ing of live sea resources it agree international law.

Substantive provisions of this document of the secondary legislation are concretized and added by other
legal acts of the Union, in particular Regulations the Commissions (EU) Ne 1010/2009 from October, 22nd,
2009 by determination of detailed rules on application of Regulations of Council (EU) Ne 1005/2008 Com-
munities establishing system for prevention, restraint and liquidation of illegal, not registered and
noncontrollable fishery [8].

According to the above-stated documents the European Union sets as an object to eliminate an illegal
craft in Community waters, together with in other water pools. Since January, 1st, 2010 all operations on im-
port of fish products to the European Union are subjected a series of the measures, intended to warrant their
legality catcha. At the heart of these measures the system certification by means of which the state, under
whose flag floats the fishery vessel lies, certificates observance of conditions catcha. According to these new
orders all operations on unloading of the fish products occurring from the third countries, are subject as well
to check according to usages of the national port control. During too time they include also system of the
prevention which gives possibility for information interchange about cyanax, performing illegal catch.

A. Certification, supervision and inspections

The European Union observes own fishery enterprises. It has entered the monitoring system which al-
lows to be assured that is unique lawful catch arrives in trading networks. The same severity and supervision
are expected from the third countries which perform export of the fish products on EU territory. The Europe-
an market reach it is unique products, whose legality can be certificated the state, under whose flag the fish-
ery vessel floats. The certificate on catch should accompany each batch of the fish product imported from the
third countries, even in the processed kind. This certificate stands out the state, under whose flag the boat
floats. In it the product is described, the information on circumstances at which it is made catch is given and
its legality is warranted. The system of electronic tracking or documentary system ROUR can be equivalent
to the certificate on catch. For control over legality of products, irrespective of a vehicle (the boat, a train, the
plane, etc.), member states of the European Union resort to inspections and can demand cooperation from the
state of a flag of a boat.

B.Sanctions mode

If check or inspection leads identification a swimming boat which participated in illegal catche
or to state disclosing, under whose flag this boat floats, the European union provides sanctions. At the suspi-
cion connected with a swimming boat, the system of the prevention of Community which allows to inform
other member states on suspicions into the account of the given swimming court is put in action. If there is
data about illegal catche, the swimming boat is blacklisted the Communities, published in the Internet a site
of the European Commission. It leads to a prohibition of any operations connected with transit journey, load-
ing and unloading in all ports of the European Union. For the state which contribute to illegal fishery, the
European regulations provide a series of response measures, inclusive a prohibition of import of fish prod-
ucts from corresponding state in the European Union.

In our national legislation the Resolution Ne 3 from 2/19/2013 about application 6amtoBoi systems
about perfect heavy infringements on sense of Regulations of Council (EU) Ne 1005/2008 from 9/29/2008
of year establishing Community system on prevention, restraint and liquidation of illegal, not registered and
noncontrollable fishery, for change of regulations (EEC) Ne 2847/93, (EU) Ne 1936/2001 and (EU)
Ne 601/2004 and for cancellation of regulations (EU) Ne 1093/94 and (EU) Ne 1447/1999 was more recently
accepted [9].

Throughout the accepted measures at the European level the Regulations on execution (EU)
Ne 672/2013 Commissions about change of Regulations (EU) Ne 468/2010 for drawing up of the list of EU,
including a boat, making IUU a craft on July, 15th, 2013 have been accepted.
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It is necessary to mean that the European Union is the party under the United Nations Organization
Convention on maritime law from December, 10th, 1982 (UNCLOS). Besides, EU ratified the Agreement
on realization of positions of the Convention which preservings of transboundary fish stocks and stocks
of far migrating fishes and management concern with them. Also the Union has accepted the Agreement
of Fao on the high sea from November, 24th, 1993 In large parts the specified acts set an obligation of all
states to take suitable measures for efficient control and preserving of biological sea resources and to co-
operate among themselves for realization of this purpose.

In 2001 of Fao has accepted the International plan of action on prevention, restraint and liquidation
of illegal, not registered and noncontrollable fishery which has been supported by the European Union. Be-
sides, with the help and active support of EU by the regional organizations on management of fishery the kit
of the measures is created, intended to counteract IUU to a craft.

3. Struggle against IUU fishery in Black sea

IUU the craft is one of the most serious threats for steady fishery and in Black sea. For all twenty years'
period of 1992 — it has been reported in general about 65 cases of illegal fishery in various EEZ in Black
sea 2012 [10]. The basic object IUU of fishery in Black sea is the flounder, but also other kinds, such as an
anchovy/hamsa, bluefish, sprat, jack mackerel, horse-mackerel, sardine, mullet, whiting and sturgeon, also
are under the threat. Except traditional harmful consequences IUU of a craft, such as economic losses, biodi-
versity infringement, for region It is black ro the region seas are characteristic even human a victim. In the
reported 65 cases five fishermen were lost, and two have been wounded.

Illegal, not reported and noncontrollable fishery is one of the reasons of reduction of fish stocks both
in Black, and in Mediterranean sea. It is the cause for consolidation of efforts of the Commission on protec-
tion of Black sea against pollution and General Fisheries Commission for the Mediterranean (GFCM) for
a sustainable development of fishery and aquaculture. Joint efforts provide not only informing of the wide
public on the sizes [UU fisheries in Black sea, together with about creation of systems for data processing
and the information and long-term plans on management of fishery in Black sea.

Hardly probable that fact is unexpected that the basic share from IUU fishery in Black sea is necessary
on Turkish fishermen. Some of them perish, others — are wounded, the third — are arrested, their boats are
detained, some are obliged to pay the penalty. But the considerable part has time to escape from administra-
tive or punushment responsibility. This problem has economic, legal, political and social measurement for
Turkey, the fact which in 2012 has been noted and General Fisheries Commission for the Mediterranean [11]
As to IUU a craft performed by Turkish fishermen out of a Turkish exclusive economic zone the data show
that during the period since 1992 on 2012 three Turkish boats have been sunk by the coastal patrol ships (two
of them in Ukraine in 1998 and 2000, and another — in Romania). Five fishermen were lost — one in Geor-
gia in 1997, two in Ukraine in 1998 and 2000 and one in Bulgaria in 2008 And 64 Turkish fishermen have
been arrested. Last 20 years the penalties paid to other Black Sea states, constitute over 1 million US dollars
[12]. Last cases of an illegal craft Turkish fishermen are reported by the Russian Federation in 2001 and
Bulgaria in 2008.

It is necessary to mean that the problem with IUU a craft appears in the late eighties of the XX-th centu-
ry and first of all is connected with illegal extraction of a flounder. During cold war, excepting Turkey, all
other Black Sea countries (Soviet Union, Bulgaria and Romania) had a planned economy that did not influ-
ence a biological variety and fish stocks. Development of Turkish fishery fleet that has led to increase Turk-
ish catch a flounder in Northern part of Black sea is in the late seventies noticed. With declaration from So-
viet Union an exclusive economic zone in distance of 200 n miles Turkish fishermen have lost traditional
possibilities for catch a flounder in coastal waters of the Crimean peninsula and in Kerch strait. The concept
about EEZ, entered by the United Nations Convention on maritime law since 1982, was new to the states and
in difference from a continental shelf, they should declare the exclusive economic zones clearly. The process
connected with determination EEZ, has strongly affected a craft of Turkish fishermen. In 1985 the Turkish
government and the Soviet authorities in a bilateral order discussed a question on fishery in water area
of Black sea, but and the consensus about a quota catch a flounder has not been reached. In 1987, Soviet Un-
ion and Turkey exchange the notes connected with the agreement on delimitation of borders EEZ in Black
sea. This agreement significantly has reduced possibilities catch a flounder in Black sea for Turkish fishermen.

New development of a measure against [UU a craft receive after 2007 when Bulgaria and Romania are
included into the European Union and start to carry out general to the policy on fishery. These two countries
are the first coastal Black Sea countries which have acquired the status of full members. After 2008 for the
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first time started a quota system for a sprat and a flounder restriction also has started to be applied to admis-
sible general catch for EU member states.

Exclusively massive problem connected with [UU by a craft, is catch accompanying kinds of fish. Pur-
suing extraction of a flounder or sturgeon fishes (which basically are the protected kinds and are under spe-
cial protection inclusive and the Turkish legislation), every year a considerable quantity of dolphins are
caught in a net fishermen in a Turkish part of Black sea.

IUU the craft sometimes leads to the phenomenon ghost fishery when fishermen throw out the networks
in the sea, at the sight of the patrol ships, trying to avoid coastal protection or other competent authorities.
In the thrown out networks sea organisms, such as sharks get confused many, slopes and dolphins who perish
later, going to coast or sink on a bottom. After the certain period, the left networks (the seas which have sunk
or floating on a surface) turn to threat for sea transport, especially at night. Set of boats have suffered from
the sunk illusive networks in Black sea. Besides, getting on coast, these networks cause also pollution
of coastal lines.

Irrespective of all above-stated, there are good experts for cooperation in struggle against IUU a craft.
In 2001 between the Romanian and Turkish authorities interaction against actions of Turkish fishermen
where representatives of a coast guard of both countries have taken part in detention was already performed.

In summary it is necessary to underline that without efforts of the states, and also bilateral and multilat-
eral cooperation within the limits of the various international organizations hardly the international commu-
nity could counteract effectively to the phenomenon «an illegal, not registered and noncontrollable craft».
Exclusive value has an impulse which is given by the United Nations Organization on the foodstuffs and ag-
riculture, together with the European Union. Taking into account problems in the Black Sea region the all-
important tool is recently signed Memorandum of mutual understanding between GFCM and the Black Sea
commission, whose purpose is cooperation strengthening between these two organizations in their corre-
sponding areas of competence and a territorial scope — Mediterranean and Black sea. Really, austerity
measures against [UU fishery in Black sea where the coastal states should develop and apply national plans
to prevention, restraint and liquidation IUU of fishery are necessary more.
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Some aspects of illegal...

I".benoga, I'.C.bazapoBa

3aHchI3, peTTeyci3, Tipkeyci3 0aabIK ayJjay KICINTiH Keilip KbIpJjapbl

Maxkanana Eypoma oIarblHBIH JKalllbl aybUIIAPYAIIBUIBIK CasCaThIHAAFbI OalbIK aylayIblH KeHoip
Macerienepi KapacThIpbuiraH. bepilireH MoceneHiH MaHbI3bl OajblK ayliay[blH IIaMagaH ThIC MaijalaHylaH
KOpFay KOHE op/iailbIM KaHaPTY/bl KaXKET eTETiH, COHBIMEH KOca TaOWUFH JKOJIMEH Iaiijia 00iaThiH TeHI3 OeH
MYXHUTTBIH OHOJIOTHSUIBIK pecypcTapbiMeH Oaidnanbichl Oojbin  Tabbutafpl. CoHpail-ak, FajgbIMAApIIbIH
naipiMaaybl OOMbIHIIA, OalbIK aysay/blH 3aHCBI3, PETTEYCi3 JKOHE TIPKEYCi3 KeJeMiHIH KbLI caiblH ecyi
GaiblK aymayIblH, OalblK aylayablH ©3iHIiH opi Kapail KalbIITAaCyblHa, COHBIMEH KaTap 3KOJOTHSUIBIK
Kayincizaikke Kayin tenaipyine anbin keneni. Con ceGenTi KOTepiireH 3aHCHI3, PETTEYCi3 JKOHE TIpKeyci3
GasIbIK aynay YITTHIK )KOHE XaTbIKapaIbIK ASHreiae Kapaayabl TAIal eTeli, 03 alablH/Ia KEMICH i, KOMKBIPIIBI
JKOHE TMHAMHKAIIBIK MACeIe OOJIBIIT eCerTeNe .

I'.benoga, I'.C.ba3zaposa

HexoTopble acnieKTbl HE3AKOHHOI0, HE3aPErUCTPHPOBAHHOIO
U HeperyJiupyeMoro pbIOHOI0 NpoMbIcJia

B craTtbe paccMOTpeHBI BONIPOCH! PHIOHOTO IPOMBICHIA KaK OOIIel cellbCcKOX03IHCTBeHHOI momuTtuku EBpo-
nefickoro coto3a. OmpeneneHa 0COOCHHOCTh JTAHHOM NPOOJIEMBI — TO, YTO PHIOHBIA IIPOMBICEN CBSI3aH
¢ OMOJIOTMYECKHMH pecypcaMH MOpel U OKeaHOB, KOTOpHIE B OOJIbIIei cTereHn 00pa3yloTcsl eCTECTBCHHBIM
IIyTeM U HYKJAIOTCSl B IIOCTOSSHHOM BO300HOBJICHHHM M OXpaHE OT Upe3MepHOil skciuryaranuu. OTMedeHo,
YTO HAa OCHOBE IAHHBIX HcCClefoBaTeneil 00beM HE3aKOHHOTO, HEPErHCTPUPYEMOTOo M HEPETryIHpYeMOro
(HHH) pri6HOrO MpoMbIciia €XKeroHO pacTeT, YTO CO3/AACT YIrpo3y KaK SKOJIOTHUECKOi 0e30MacHOCTH, TaK U
JaTbHEHIIeMy CYIIECTBOBAHHMIO CaMOT0 PBIOHOrO mpombiciaa. ABTopamu mogHsTsl Bonpocsl HHH peidHOTO
MPOMBICIIA, TPEACTABISIONINE COOONH KOMIIEKCHYIO, MHOTOTPaHHYIO0 M JHHAMUYHYIO NpoOieMy, KoTopas
JIOJDKHA OBITH pacCMOTpEHa KaK Ha HAIMOHAIBEHOM, TaK M Ha MEX/yHApOIHOM YPOBHSIX.

V]IK 342.61

3.H.PaKHM636B1, I.Y.Banrumb6ekosa’

1 o
Kuvipevizckas cocyoapecmeennas iopuduyeckas akademus npu Ilpasgumenscmee Koipevisckoii Pecnybnuku, buwikex;
’Kapazanounckuii 2ocydapemeennviti ynusepcumem um. E.A.Bykemoga
(E-mail: gbalgimbekova@mail.ru)

KoHCTHTYHIMOHHO-TIPABOBbIE OCHOBBI NPE3HIEHTYPbI
B KbIproi3ckoii Pecniyoiimke

B cratbe paccMOTpeHBI HEKOTOpBIE TEHACHIMU IPAaBOBOIO Pa3BUTUS MHCTUTYTA IPE3UICHTYPBI, KOHCTUTY-
IIMOHHO-TIPABOBEIE OCHOBBI CTAHOBJICHHS M Pa3BUTHSA, (QYHKIMU U MTOJHOMOYHS, KOHCTUTYIIMOHHO-IIPABOBast
OTBETCTBEHHOCTb Ipe3ujeHTa. OTMEueHO, YTO ypOBEHb Pa3BUTHs IpaBa OTHOCUTEIBHO MHCTUTYTa IIPE3H-
JEHTYpBI HE SIBIAETCS MPEIEIbHBIM PyOSKOM €ro 3BONIONMH. BhiaeneHs! aneMeHTsl n3bpanust u Gopmupo-
BaHHs MHCTUTYTA NPE3UJICHTA, 3aTPOHYTHI BOIPOCH! (PYHKIIMOHUPOBAHUS U PA3BUTHS ()EHOMEHA BIIACTH IIpe-
3uzIeHTa.

Knioueswie cnosa: npesunent, Keipreisckas Pecrny6iuka, HHCTUTYT Ipe3UIEHTCTBA, npe3uaeHTypa, Coapy-
skectBo HesaBucumeix I'ocynapcrs.

YTBepKIcHHE B CHCTEME roCyIapcTBeHHOH BiacTu Keiprei3ckoii PecryOnrku mocra nmpesujieHTa 3Ha-
YUTEIHHO YCIJIWIO BHUMAHHE B HAIIEM OOIIECTBE K MHCTUTYTY MPE3UJCHTCTBA B PA3IMUHBIX HOTUTHYCCKUX
cucreMax. BBeJileHHEe 3TOTO0 MHCTUTYTa OTKPBUIO HOBBIH JTAll B pa3BUTHH KBIPTHI3CKOW TOCYIapCTBEHHOCTH.

Ceroans B mupe 6oiee 130 cTpaH UMEIOT B CBOEM TOCYIAapCTBEHHOM YCTPOKNCTBE IMOCT IMPE3HJICHTA.
Ora mudpa oTpaxkaer MacmITaOHOCTh PACIPOCTPaHEHHUS MPE3UACHTCTBA B COBPEMEHHOM Mupe. TepMuH
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3.H.Pakumbaes, I'.Y.BanrnmbekoBa

«IPE3UIEHT» MPOUCXOTUT OT JIATHHCKOTO Praesidens, OykBanbHO O3HavaeT «cuasaiuii Buepenn» [1]. «Ilpe-
3UJIEHT — TJIaBa TOCYIapCTBa, N30MpPaeMBblil TpaKJaHaMH, ITapiaMEHTOM HITU CIEIHabHOW H30upaTensHOU
KOJUIETHEH Ha OMpeNeiIeHHBIA CPOK; BBHICIIEE JOJHKHOCTHOE JuIo rocyaapctsa» [2]. CIILIA cramu mepoit
CTpaHOW B MHpeE, T/Ie BO3HUKJIA JTOJDKHOCTH MPE3UACHTA, OObETMHUBINAS B OJTHOM JIUIIE TJIaBy TOCYJapCTBa U
[JIaBy IIpaBUTENbCTBA. bonee Toro, nmenHo B CIIIA 3apoanics HHCTUTYT NPE3UEHTCTBA KaK OJMH U3 BaX-
HEHIINX HWHCTUTYTOB MOJIMTUIECKON CHUCTEMBI, KOTOPBIH yxke Oosee 200 neT ycnemHo GpyHKIIMOHUPYET.

B nacrosmiee Bpems Bo Bcex crpanax CozapyskectBa HezaBucumbix ['ocynapcTB BBelleH HHCTHTYT TIpe-
3UJIeHTCTBAa. B coBeTCkuil mepuoa A0Nroe BpeMs OTKIOHSIIACh Hed €AMHOJIWYHOTO TJIaBbl TOCYAApCTBA.
Bo Bpems paccmorpenus npoekra Koncturyrun CCCP 1936 r. BeICKa3bIBATUCH MPEIJIOKCHIS O BBEIICHUH
WHCTUTYTa npe3uaeHTcTBa. OJHaKo BECOMbIM apryMeHToM Obuin cioBa M.B. Ctanuna mo janHoMy BOIpoO-
cy: «Ilo cucreme namewt Koucruryrmuu 8 CCCP He momkHO OBITh equHoMnIHOTO [Ipe3unaenta, n3dupaeMoro
BCEM HacelleHHeM HapaBHe ¢ BepxoBHbiM COBETOM M MOTYIIETO POTHBOIIOCTABUTE ce0st BepxoBHOMy CoBe-
Ty. IIpe3naent B CCCP komernansHelif, 310 — Ipesuaumym Bepxosroro Cosetay [3].

B crpanax CHI" HHCTHTYT mpe3uAeHTCTBA CITIOCOOCTBOBAN PEIICHHUIO 3a/1a4 YTBEP)KICHHUS HE3aBHCHMO-
CTH, JIMKBUJALIUU COBETCKOM CUCTEMBI, HAPTHHHOTO BCEBIACTHUS, ObLI MPU3BAH YCKOPHUTH TEMITBI COLUATIBHO-
9KOHOMHYECKUX peopM M YKpemuTh CUCTEMY TocylapcTBeHHOU Biactu. IIpomecc hopmupoBanns WHCTH-
TyTa Npe3uAeHTcTBa npoxoani B crpaHax CHI' moctaTouHO €lI0HO M HEOAHO3HAYHO, B YCIOBHAX TpPaHC-
(opManuu Bcex TOCYAapCTBEHHBIX OPraHOB, HCXOAS U3 TOKTPUHBI pa3JeliCHHs BIACTH MEXIY €€ 3aKOHOa-
TEJIbHOM, HUCIIOJHUTEILHON M CycOHOM BeTBIMU. B CBOEM KIIaCCHUECKOM BHJIE TEOPHUS pa3leIICHHUS BIACTH
obuta chopmynupoBana anraudaHuHoM J[xoHoM Jlokkom (1632—-1704 rr.) u ¢panmysom Ilaprem Jlyn
Momnteckbe (1689—1755 rr.).

WucTutyT npe3unentcTBa B crpaax CHI', ¢ MoMeHTa ero BBeZIeHHS MO HACTOSIIEE BPEMs], IIpETEPIIET
n3MeHeHus. [IpaBoBoii cTaTyc Mpe3uieHTa, ero MOJTHOMOYHS U KPYT 003aHHOCTEH HECKOJIBKO Pa3 U3MEHS-
nuck. OHU OIIPeNeIsUTUCH PSAIOM 3aKOHOJATENBFHBIX aKTOB, a B JTaHHOE BPeMS — KOHCTUTYLIHEH.

B crpanax LlenTpansHoit A3un u KasaxctaHa B COOTBETCTBUM ¢ KOHCTUTYLHUSMHU NPE3UIEHTYPE OTBO-
TUTCSI 0CO00E MECTO B CHCTEME OPTaHOB TOCYJapCTBEHHOW BiacTu. [Ipe3nneHT BoomaeT enHCTBO TOCy-
JapCTBa U TOCYAApCTBEHHON BJIACTHU B IIEJIOM, a HE TOW WM HHOM ee BeTBU. IIpe3nieHT — riaBa rocyaapct-
Ba — 3aHMMAaeT BBICIIIEE MECTO B HEPApXHH T'OCYNapPCTBEHHBIX MHCTHTYTOB M OCYIIECTBISIET BEPXOBHOE
MIPEICTaBUTENBCTBO CTPAHbI M BHYTPH MOJIUTUYECKON KU3HHU, U Ha MeXAyHapoaHo! apeHe. IlocT npe3naen-
ta B Keipreizcrane, Kazaxcrane, Y30ekucrane, Typkmenuctane, MongoBe Obil yupexkaeH B 1990 r., B ['py-
3un 1 Ykpanae — B 1991 1.

3akonoMm Kuprusckoit Coserckoit Corupanuctuueckoit Pecryomuku «O0 yupexaenuu nocra [Ipesu-
nenta Kuprusckoit CCP u BHeceHnn m3meHeHnid U pononHeHni B Koncrurynwrio (OcHoHOU 3akoH) Kup-
rusckoii CCPy» 24 oktsi6ps 1990 1. (Ne 222-XI1I) O yupesknen noct [Ipesnaenta Kuprusckoir CoBeTckoit
Commmamuctuaeckoir Pecrryonmuku. Koncerurymus Kupruzckoit CCP Oputa momonHena HOBO#M rinaBoit 12(1)
«IlIpesunent Kuprusckoit CCPy», koTopas B TOCIEIYIOIIEM MOCTyXuiaa ocHOBoW KoHctuTyrmum Keiprers-
ckoii PecrtyOnuku, npunsaroit 5 mast 1993 r.

B oxtsa6pe 1990 r. Bepxopnsiii CoBer Kuprusckoit CCP uzbpan AkxaeBa Ackapa I[IpesumenTom pec-
myOJIKy.

Koncturymun ctpan LlerrpansHoit A3nn n Kazaxcrana comepskat pa3IudHbIe ONPEASICHAS HHCTHTYTA
npe3uaeHTcTBa. OHM MOKa3bIBAIOT PA3INyUs B COAEPKATEIBHON CTOPOHE 3TOTO MHCTUTYTA, €T0 MOJI0KEHHUE
B CHCTEME BBICIIUX OPraHOB TOCYAapCTBEHHOH BIIACTH, BBLACISIOT ONpPEAETICHHYI0 (GOpPMY IpaBICHUS TOCY-
JlapcTBa.

Konctutynus Keipreizckoii PecryOnuku B cT. 42 npoBo3riamaert [4]:

«1. IIpe3unent Keipreckoit PecriyOamkn sSBIsSETCS TJIaBOM TOCYIapCTBa, BRICIIAM JOHKHOCTHBIM JIH-
oM Keipreizckoit Pecniyonuku. 2. [pesunent Keipresckoit PecniyOnuku siBiseTcsi CHMBOJIOM €MHCTBA Ha-
poaa M TOCyIapCTBEHHOH BiacTH, rapanToM Koncrtutymmu Keipreisckoit PecyOmmku, paB u ¢cBoOOI deso-
Beka u rpaxaanuHa. 3. Ilpesunaent Keipreisckoit PecryOnuku ompenesieT OCHOBHBIC HANpaBIICHUS BHYT-
pPEHHEH W BHEIIHEH MOJUTHUKU TOCyAapcTBa, mpenactasisieT Keipreickylo PecmyOnmky BHYTpH cTpaHbBl U
B MEXIYHAPOIHBIX OTHOIIEHHIX, MPUHUMAET MEPHI IO OXpaHe CyBepEeHUTETa W 00ECIeunBaeT eIUHCTBO U
MPEEMCTBEHHOCTh TOCYAapCTBEHHON BIIACTH, COTJIACOBAaHHOE (PYHKIIMOHMPOBAHHE M B3aUMOJECHCTBUE TOCY-
JApCTBEHHBIX OPTraHOB, UX OTBETCTBEHHOCTH TIepe HapOIOM.
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KOHCTUTYLIMOHHO-NPaBOBbLIE OCHOBBI ...

Cratpsa 40 Koncturynun Pecniyonuku Kasaxcran ycranasnusaer [5]:

«1. Tlpesunent PecryOnuku KaszaxcTaH sIBIsS€TCS TJIaBOM rOCYAapcTBa, €ro BBICIINM JOJDKHOCTHBIM
JIUIIOM, OTIPENETISIONIMM OCHOBHBIE HAIPaBIICHHsS BHYTPEHHEH M BHEIIHEH MONWTHUKU TOCYIapcTBa U Mpen-
craisromuM Kazaxctad BHYTpH CTpaHbl U B MEXKyHAPOIHBIX oTHOMmEHUX; 2. [Ipesunent PecyOnmmukun —
CHUMBOJI U TapaHT €IUHCTBA HApPOJa U TOCYAAPCTBEHHOH BiacTH, He3b0neMocT KoHcTHTyMu, paB 1 cBO-
0o denoBeka W rpaxknanuHa. 3. Ilpe3uneHt PecmyOmukm oOecriedrMBaeT COTiIacoBaHHOE (YHKITHOHHPOBA-
HHUE BCEX BETBEH roCyAapCTBEHHOH BJIACTH M OTBETCTBEHHOCTh OPraHOB BIACTH MEPE]] HAPOIOM.

Cornacno Koncrurynuu PecnyOnuku Y36ekuctan, cr. 89: «lIpesunent PecnyOnukn Y30ekucTan siB-
JIIeTCS TJIABOM TOCYAapCTBa M HCIIONHUTENLHOM BitacT B PeciyOnmke Y30ekucran. [Ipesunent PecryOmmku
Y36ekucTa siBisieTcs ogHoBpeMeHHo [Ipencenarenem Kabuaera MUHHCTPOBY.

CornacHo ct. 54 Koncrurynuu PecnyOnuku Typkmenucran: «[Ipesunent TypkMeHucTaHa sBiseTCS
TJIaBOM rOCyIapcTBa M MCIIOHUTEIBHOM BIACTH, BBHICIINM JOJDKHOCTHBIM JIMIIOM TypKMEHHCTaHa, BBICTYTIa-
€T rapaHTOM HAIIMOHAJIBHOW HE3aBUCHMOCTH, TEPPUTOPHAIILHOM IIEIOCTHOCTH, coOumtoieHnss KoHCTHTYIINHY 1
MEXIyHApOIHBIX COTJIAIICHUI.

B cratee 7 Koncrutynuu PecniyOnukn AzepOaiimkan otmedaeTcs: «l maBoit A3epOaiiaKaHCKOTO TOCy-
nmapctBa saBisiercs lIpesunent AzepOaiimkanckoit Pecryonmku. OH mpencrapiseT A3epOalKkaHCKOE TOCY-
JapCcTBO BHYTPHM CTpPaHbl M BO BHEMIHWMX OTHoweHMAX. [Ipe3unent AszepOaiimkanckolr PecryOiuku Bormio-
1IaeT eMHCTBO a3epOaiiKaHCKOTO Hapola U obecreynBaeT MPeeMCTBEHHOCTh azepOaiikaHCKoM rocynap-
cTBeHHOCTH». ClleZlyeT OTMETHTh, uTO B CT. 122 «IIpuHAIIeKHOCT K HCIOTHUTEIFHON BIACTH) yCTaHAB-
nuBaetcs: «B AszepOaiimkaHckoil PecryOnmrke WCIIONHHUTENBHAS BIACTh NMPUHAMICKUT [Ipesunenty Asep-
OaiipkaHcKkol PecyOnmkmy.

Cormacao Koncturyrnuu Pecrryonukn Tamkukuctan: «I[Ipesunent PecnyOnmkn TamKukucTan sBIsSET-
c4 IrJ1aBOM TOCyZapcTBa U TIABOM MCIIOMHUTENBbHOU BiacTu. [Ipe3uaeHT aBisieTca rapanTtoM KoHCTUTYIUU U
3aKOHOB, IIPaB M CBOOOJ YeIOBEKa M IpakJaHWHA, HAUMOHAILHOW HE3aBUCHUMOCTH, SANHCTBA U TEPPUTOPHU-
JIBHOW LIEJIOCTHOCTH, MMPEEMCTBEHHOCTH H IOJTOBEYHOCTH T'OCYIapCTBa, COTIACOBAHHOTO (PYHKIIMOHUPOBA-
HUS ¥ B3aWMOJICUCTBHUSI TOCYJAapCTBEHHBIX OPTaHOB, COOIOACHUS MEXIYHAPOIHBIX JOTOBOPOB TamKuKu-
CTaHay.

[IpoBan aBrycTOoBCKOTO myTda, JMYHAs POJIb YK€ OBIBIIETO BCEHApOIHO M30paHHOTrO mpe3uneHTa Poc-
cutickoit @enepanu b.H.Enpnmaa B mobene Hafl MyTINCTaMHU, a TAKKe BCEHAPOIHBIE peepeHIyMBI 110 BO-
IpocaM MPOBO3TJIANICHUST HE3aBUCUMOCTH M BBEJICHHSI HHCTUTYTA MPE3UIECHTCTBA CTAJIN TIOBOPOTHBIM ITyHK-
TOM B uctopuu Poccum.

Cormacao Koncrutynum Poccniickoit @enepanmm (ct. 80): «IIpe3uieHT ABIseTCs II1aBO rocyIapcTra.
IIpesunent Poccuiickoit @enepanuu apisierca rapantom Koncrutyuuun Pocculickoit dexnepaiuu, npaB U
cBO0OJ YenoBeKa U rpaxkaannHa. B yctanoBnenHom KoHcTHTyLmeH nmopsake OH IPUHUMAET MEpPHI 110 0Xpa-
He cyBepenuTteTa Poccuiickoit @enepanyy, ee HE3aBUCUMOCTH M TOCYIapPCTBEHHON LIEIIOCTHOCTH, o0ecTiedn-
BaeT COrIacOBaHHOE PYHKIIMOHUPOBAHUE U B3aMMOJICHCTBUE OPTaHOB FOCYJAPCTBEHHOMN BIIACTH.

IIpesunent Poccuiickoit ®enepanuu B coorBeTcTBHU ¢ KoHcTutynuei Poccuiickoit denepanuu u de-
JepaIbHBIMHU 3aKOHAMH OMpeAessieT OCHOBHBIC HANPABJICHU BHYTPEHHEH U BHEIIHEW MOJUTUKU TOCYAapCT-
Ba. [Ipesunent P® kak rimaBa rocynapctsa npeactasisieT Poccuiickyro denepaiiito BHyTpHU CTpaHbl U B Me-
KITYHAPOJHBIX OTHOUICHHIX.

AHaJIOTHYHBIE TIOJIOKEHHS COAEPIKATCS TAaKKe U B KOHCTUTYLHAX Apyrux rocyaapcts CHI.

Konctutynus Ykpaunsl B ct. 102 ¢puxcupyert: «[Ipe3uneHT YkpauHsl siBAsSCTCS IJIaBOH roCyIapcTBa U
BBICTYIIAa€T OT UMEHU TrocynapcTsa. [Ipe3anaeHT YKpanHsl ABIsSETCS TapaHTOM IOCyIapCTBEHHOTO CyBEpEHH-
TeTa, TEPPUTOPUATBEHON ETIOCTHOCTU Y KpauHbl, codmoaenus KoHctuTyun YKpauHsl, paB U CBOOO] ye-
JIOBEKA U TPaXKTaHUHAY.

Cormacao Korcruryruu Peciy6mmkn Monmosa (ct. 77): «IIpesunent PecryOnuku MongoBa — riaBa
rocynapcta». IIpoBosrmamaercs: «1. IIpesument PecrmyOmmku MoinmoBa sBIsSIeTCS TJIaBOW TOCymapcTBa.
2. [lpesunent PecryOnuku MosmoBa mpeacTaBisieT TOCYAapCcTBO M SBISETCS TapaHTOM CyBEpPEHUTETa, Ha-
[IMOHATFHON HE3aBUCUMOCTH, EMHCTBA U TEPPUTOPHAIIBHON LETOCTHOCTH CTPAHB.

Cormacuo ct. 79 Pecniyomuku benapyce: «lIpe3unent Pecrybnuku benmapych sIBIsIeTcs TJIaBOH TOCy-
napctBa, rapantoM Konctutynuu Pecybnuku benapycs, nmpaB u cBo0o/ denoBeka u rpaxnanuaay. [1pesu-
JCHT OJIMLETBOPSET €AWHCTBO HApOJa, TapaHTHUPYET pPeaju3aluio OCHOBHBIX HAIllPaBICHUN BHYTPEHHEH U
BHEITHEW MONMUTHKH, MpeacTaBisieT Pecydnuky bernapych B OTHOIIEHUSX C APYTUMHU TOCYIapCTBAMU U Me-
XKIyHapOAHBIMU OpraHu3auusMu. lIpe3nseHT npuHUMaeT Mephl Mo oxpaHe cyBepeHuteTa PecmyOmuku be-
Japych, ¢ HaMOHAILHON 0€30MacHOCTH U TePPUTOPUATEHON LEIOCTHOCTH, 00ECTIeYHBACT MOTUTHYECKYIO
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1 DKOHOMHYECKYIO CTa0MIIBHOCTD, IPEEMCTBEHHOCTh M B3aMMO/ICHCTBHE OPraHOB rOCYIapCTBEHHOM BIIACTH,
OCYIIECTBIISIET MMOCPETHUIECTBO MEXKIY OpraHaMHt TOCYAapCTBEHHON BIIACTH, TOCYIaPCTBOM M OOIIIECTBOMY.

B cratbe 49 Konctutrynuu PecryOnmku Apmenus ormedaercs: «lIpesmment PecmyOmmkun ApmeHus
obecnieunBaeT cobmoaenue KoHcTuTynmm, HopManbHOE (QYHKIIMOHUPOBAHHUE 3aKOHOJATEIBHOW, MCIIOIHU-
TeJIbHON ¥ cyneOHol BiacTh. IlpesuaeHT PecnyOnuKu SBIsSCTCS rapaHTOM HE3aBUCHUMOCTH, TEPPUTOPHATIb-
HOM IIEIIOCTHOCTH U Oe30macHocTH PecryOmmkmy.

Cornacho c1. 69 Koncrutyuuu I'py3zun: «1. IIpesunent I'py3un sBnsetcs ['naBoil rpy3nHCKOro rocy-
napctBa u ['nmaBoii ucnonHutensHoi Bnactu. 2. Ipesunent I'py3un HampapiseT U OCYIIECTBIAECT BHYTPEH-
HIOIO ¥ BHEIIHIOIO MOJIUTUKY TocyaapcTBa. OH oOecriednBaeT eIWHCTBO M IEJIOCTHOCTh CTPAHBI, a TaKkKe
JEATETHHOCTh TOCYIaPCTBECHHBIX OPTaHOB B cOOTBETCTBUH ¢ KoncTutyrmeit. 3. [Ipesunent I'py3un sBiseTcs
BBICHIUM MpeJcTaBUTENIeM [ 'py3un BO BHEITHUX CHOLICHUSX).

Takum oOpa3om, MpHBeAEHHBIC pa3indHbIe NeUHUINNA WHCTUTYTA MPE3UJEHTCTBA IMO3BOJIAIOT HAM
CIENaTh BBIBOJBI, MIPEXKAE BCErO, O TOM, UTO, 32 HEOOIBIINM HCKITIOYEHHEM, KOHCTUTYIIUN CTPaH MOJIOIOHN
JIEMOKPATHH, KaKOBBIMH SIBIISIIOTCS pecnyOnukn CHI, o cyTH OIMHAKOBBI, JIUIIh U3JI0KEHBI B PA3IMIHBIX
BapHaHTaX W MO3BOJISIOT KIaCCH(PUIIMPOBATH UX TIO MOJICIISIM.

Ilepsas mooens. IIpe3uacHT SBISAETCS TJIABOM TOCYJAPCTBA U UCIIOIHATEILHOM BIACTH. DTO Ompeene-
HUE TPUHATO MHCTUTyTamu PecnyOnmku VY30ekucrtan, PecnyOnmku AszepOaitmxan, ['pysun, PecnyOmuku
Tamkukucran.

Bmopas mooens. llpe3nnenT — riaBa rocyqapcTBa, NCTIOTHUTEIHHON BIACTH U BBICIIEE JOKHOCTHOE
1o, — otMmeuaercs B Koncruryuuu TypkMmeHucTana.

Tpemwvs mooens. Ilpe3nnieHT — rilaBa TOCyAapcTBa M BBICIIEE JOJDKHOCTHOE JHIO. DTO OTMEUEHO
B Koncturymmsax Keipreckoit Pecriyonukn n Pecrryonmukn Kazaxcras.

Yemeepmas mooens. lIpe3nieHT SBISETCS TIaBOM TocymapcTBa, — oTMedaercs B Korcrurymusax Poc-
cum, Ykpaussl, Monnossl, benopyccun.

Urak, B ctpanax CHI" mpe3uieHT 3aHUMaET ONpeIENeHHOE MON0KEHHE B CUCTEME Pa3/IeTIeHHs] BIAaCTH.
Kax BuauM U3 M31I0KEHHOTO BBIIIE, OHH PECITYOIMKH BKIIOYAIOT €r0 B CHCTEMY HCIIONHUTENBHOM BIACTH,
npyrue — HeT. Ho GonpmmHacTBO KOHCTHTYLMH cTpan CHI™ He BKiIouaeT npe3ugeHTa HU B OJHY U3 BETBEH
BIIACTH, CTaBUT €ro Kak Obl HaJl BIACTSIMHU.

Bonee Toro, A.b.BeHrepoBsIM B 3TOM CBS3HM BBICKa3aHO MHEHHE, YTO MPE3UACHTCKAS BIACTh B PECITyO-
JIUKaX ¢ KOHCTUTYIIMOHHBIM CTPOEM THIIA POCCHUICKOTO SBIISETCS] CAMOCTOSTEIbHOM BETBBIO BIIACTH [6].

[omHomouns npesunentoB crpan CHI' mompoOHO perynupyroTcsi COOTBETCTBYIOIIMMH KOHCTHTYLIUS-
mu. [Ipesunentsr crpan CHI™ sBISIFOTCS T1aBaMu rocyaapcTsa, rapanToM KoHCTUTyIHH, TIpaB U CBOOOT Ue-
JIOBEKa W TpakKJAaHWHA. B yCTaHOBIEHHOM KOHCTHUTYIIHEH MOPSAKE IPUHUMAIOT MEPHI M0 OXpaHe CyBepeHH-
TeTa rocy/apcTBa, €ro HE3aBUCUMOCTU M TOCYJApCTBEHHOM IIEIOCTHOCTH. JleTanbHBIM aHAIU3 COOTBETCT-
BYIOIIMX TOJIOXEHUIH KOHCTUTYIM cTpaH CHI' mo3BomsieT, B 3aBUCHMOCTH OT MPaBOBOW CHEIM(PHUKH TOJI-
HOMOYHI TPE3UACHTA, Pa3fesuTh MX YCIOBHO Ha IIECTh TPYMII, UACHTHUYHBIX, KAaK HAM TMPEICTaBISETCA,
Ju1s OopIHCTBA Tpe3uaeHToB ctpad CHI™ 1 koTophie paccMOTpHUM Ha IpuMepe nojHoMouni [Ipesumenta
Keipresckoii PecriyOnuku (ct. 46 Koncrurynuu Keipreizckoit Pecniyonukn) [7].

THonnomouus Ipezuoenma Koipevizckoit Pecnyoauxu

[Tepras rpymmna noaHomouunii Ilpe3unenta Keipreizckoii PecnyOnnku — 3T0 €ro npaBa U 00s3aHHOCTH,
CBsI3aHHBIE C AeaTeqbHOCThI0 CoOpaHusi HapOAHBIX NpeAcTaBUTENed u 3aKoHOmaTenbHOro codpanus JKo-
ropky Kenema Keipresckoit Pecniyonmku. OH HazHauaeT BBIOOpH! B 3akoHogaTenbHoe coopanue u Cobpa-
Hre HaponmHbIX npexacraButeneit (CHII); ocymecTBiuseT JOCPOUHBIN pOCIyCK 3aKOHOAATEIILHOTO COOpaHus
n CoOpaHusi HAPOAHBIX MpEACTaBUTENCH B Cilydasix, npeaycMoTpeHHbIX Koncturyumeit Keipreizckoii Pec-
nyOiuKy; BHOCUT 3akoHOmNpoekThl B JKoropky Kenem; moamucwiBaeT 3akoHBI JHMOO BO3BpalaeT HX
CO CBOMMH BO3PAKEHUSAMH B COOTBETCTBYIOIIYIO nanaTy JKoropky KeHema asisi HOBTOPHOTO pacCMOTpPEHUS;
00HapOayeT 3aKOHBI; BIPaBe OMpoTecToBaTh B KoHCTHTYIIMOHHBINA cyn KeIprei3ckoit PeciyOmuku 3aKOHBI
nnn patuduuuposannsie Keipreizckoii PecyOnukolt MexXmyHapoAHBIE AOTOBOPHI; oOpamaTtbesi K HapoLy
C ©KErOAHBIMH MOCIAHUSIMHE O IOJIOKEHUH Il B CTpaHe, OrJiallaeMbIMH Ha COBMECTHOM 3acelaHuu 00enx
nanat JKoropky KeHelra; BripaBe JOCPOYHO CO31aTh 3aceqaHne 3aKOHOAATEIbHOro codpanus, ceccrro CHIT
U ONpPEAETUTHh BOIPOCH], MOJUIEKAIINE PACCMOTPEHMIO; B CIydyasX MU MOpSAAKE, MPEAYCMOTPEHHBIX CT. 68
Koncrutynuu Keipreisckoit PecnyOnmku; ocyiiecTBiseT 3aKOHOIATEIbHBIE MOJIHOMOYHMS; Ha3HA4YaeT II0
cOOCTBEHHOUN MHHIIMATHBE pedepeHyM; IPUHIMAET pellieHUe O Ha3HAUYCHUH pedepeHiyMa 0 HHUIINATHBE
HE MEHee TPeXcOT m3bupareneil, OOJIBIIMHCTBA OT OOIIEro uncna aenytaroB obenx nanat XKoropky Kene-
mra; HazHavaeT ¢ cornacust CoOpaHus HapOIHBIX mpencTaBuTeneil ['enepanpHOro mMpokypopa Keipreizckoit
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PecnyOnuky; HasHadaeT ¢ cornmacus CoOpanusi HapoaHsix npencraButeneii [Ipencenarens [Ipasnenns Ha-
nuoHanbHOro 0anka Keipreizckoi Pecmybnmukm; npeacrarisier 3akoHomaTenpHoMy coopanmio 1 CoOpaHuio
HapOIHBIX MPEACTaBUTENEeH KaHIUAATYphl A n30panus Ha nomkHoctu [Ipencemarens KonctutynnoHHoro
cyaa Keipreizckoit Pecniyonuku; npeacrasnser CHII kanaunaTypsl 11t u30paHus Ha TOJDKHOCTH TIpecena-
teneit BepxosHoro cyna Keipreizckoir Pecyommku, Beiciiero Apoutpaxkuoro cyma Keipreickoit Peciry6-
JINKY, UX 3aMecTUTeNeit u cyneit Bepxosuoro cyma u Bricmero Apoutpaxksoro cyna Keipreizckoit Peciry6-
JIMKH; OCBOOOXKIAET MX OT JOJKHOCTH.

Bropas rpynma nonnomounii IIpesunenra Keipreisckoit PecniyOimkn — ero mpaBa u 00S3aHHOCTH,
CBSI3aHHBIC C JACATECIILHOCTRIO MpaBHUTENbCTBA. [IpesumenT KeIprezckoit Pecrybmukn onpeaenseTr CTpyKTypy
[IpaBurenncTBa Koiprersckoit PecryOnmku; HazHadaeT ¢ cornmacust CoOpaHUs HaApOTHBIX IPEICTaBHTENCH
[Ipembep-munuctpa Keipreisckoit PecryOnvku; HasHadaeT mociie KOHCylnbTauuu ¢ Ilpembep-MUHHCTpOM
Keiprezckoit Peciy6muku wiienoB IlpaButenberBa Keipreizckoit PeciyOmku, a Takke pyKOBOIUTEICH ani-
MUHUCTPATUBHBIX BEIOMCTB; OCBOOOXKIAET UX OT JOJDKHOCTH; MpUHUMAET mpomenus [Ipembep-MuHHCTpA,
[IpaBuTensCTBa WM OTHENBHOIO €ro 4YjeHa 00 OTCTaBKe; MO CBOCH WHUIMATHBE NPUHHMAET pEIICHUE
00 otcraBke [Ipembep-munucTpa i llpaBuTenscTBa; mociae KOHCYIbTANH ¢ [IpeMbep-MUHUCTPOM yTBEp-
KTAaeT eNMHYI0 CUCTEeMY MOATOTOBKH M MOA00pa KaapoB IJIsl OPTaHOB, COAEPIKAIIUXCSA 332 CUET TOCYAapCT-
BEHHOTO OFOJKETa, (PHHAHCUPOBAHUS TOCYJAPCTBEHHBIX OPTaHOB U OILIATHI TPYAA TOCYAAPCTBEHHBIX CITY-
JKAIUX; BIIPaBe MPUOCTAHOBUTH WJIM OTMEHUTH JAcicTBUEe akToB [IpaBuTenbcrBa Koipreickoit PecyOnuku,
aKTOB JPYTUX OPTaHOB HCIIOJHUTEIHHOM BIACTH; BIpaBe NepeNaBaTh IMOTHOMOYHS, MPETyCMOTPEHHBIE
. 2 m. 3 cr. 46 Koncturynun Keipreizckoit Pecrryonuku [Ipembep-muHUCTpY, dieHaMm [IpaButenbcTBa u
JPYTUM JTOJDKHOCTHBIM JIMIIAM, a TaKXKe paTU(UIIMPOBATH MMOANUCAHHBIC WIH MEXKIYHAPOIHBIC (PMHAHCOBBIC
JIOTOBOPBI M KPEIUTHBIE COTJIAIIECHUS.

Tpetsst rpynma nonHomouuit Ilpesumenta Kbipreisckodi PecryOnuku — ero mpaBa W 0OSI3aHHOCTH
B obnactu oboponsl. [Ipesnaent Keipreisckoii Pecybnuku obpasyet u Bosrnasmser CoBeT 6e30MacHOCTH
Keipresckoii Pecriy0nuky u nHBIE KOOPAWHALIMOHHBIE OPTraHbl, GOPMHUPYET MOAYHMHEHHBIE €MY CIIY>KOBI T0-
CyIapCTBEHHOW OXpaHbl M HalmoHanbHYIO TBapAWio; MPHICBAMBAET BBHICIINE BOMHCKHE 3BaHUS, KJIACCHBIE
YUHBI U WHBIC CTICIIUABHBIC 3BAHUS; ITPH HATUYMU OCHOBAHUM, MPEAYCMOTPEHHBIX 3aKOHOM, TIPEAYyIPExkKaa-
€T O BO3MOKHOCTH BBEIICHHS YPE3BBIYAHHOTO MOJOKEHUS, a IPU HEOOXOJUMOCTH BBOJUT €0 B OTIEJIBHBIX
MECTHOCTSIX 0€3 MpeaBapUTEIbHOTO OOBSBICHHS, O YeM HE3aMEUINTENbHO COOO0maeT B 3aKOHOAATENFHOE
cobOpanue; OOBSBISICT OOIIYI0 WIIM YaCTUIHYI0 MOOWIIHM3AIHIO; OOBSIBISIET COCTOSTHHE BOWHBI B ClIydae ar-
peccuu UM HEMOCPEACTBEHHOM yrpo3sl arpeccui Ha Keipreizckyto PecriyOinky n He3aMeAITuTeIbHO BHOCUT
3TOT BOIPOC Ha PACCMOTPEHHE 3aKOHOJATEIHHOrO COOpaHus; OOBABISAET B MHTEpECax 3allUTHl CTPAHBI U
0e30MacHOCTH ee TpaXkIaH BOCHHOE IMOJIOKEHHE M He3aMeIITUTENIHO BHOCUT 3TOT BOIIPOC HAa PACCMOTPEHUE
3akoHOAATEIHHOTO coOpaHus; siBhsieTcs [ maBHOKOMaHAyromuM BoOpyKEHHBIMH CHIaM¥, Ha3HadaeT U
cMelIaeT BhIcIIee KomanaoBaHne BoopyxxeHHbix cun Keipreizckoit Pecyommku.

YetsepTtas rpymma moxaoMounii [Ipesunenta Keipreckoii Pecirybnukm — ero mpaBa U 00sS3aHHOCTH
B 0071aCTH BHEIIHUX CHOIIICHHH.

[pesunent Keipreizckoit PecryOnrkn ocyiiecTBIIseT pyKOBOICTBO BHEIIHEH MOIUTUKOW KbIpreizckoit
PecrryOnmky; BemeT meperoBOphl M MOMAMUCHIBAET MEKIYHAPOIHBIE MTOTOBOPHI KbIprbizckon PecmyOnmkwy;
MOMIMCHIBACT paTH(PUKAIMOHHBIE TPAMOTHI, Ha3HAYaeT M OT3BIBAET AWIUIOMATHUYECKHUX MpPEICTaBUTEICH
Keipreickoit PecryOnukyn B MHOCTPAaHHBIX TOCYJApCTBAaX M MEXAYHAPOJHBIX OPraHU3ANUSAX; MPUHUMACT
BEPUTEIBHBIC U OT3BIBHBIC TPAMOTHI aKkpeauTyembix rpu [Ipesuaente Keipreizckoii PecnyOnvku riaB au-
IJIOMaTHYECKUX MPEICTaBUTEIHCTB MHOCTPAHHBIX TOCYIApCTB U MPEACTABUTENEH MEXIYHAPOIHBIX OpTaHU-
3alliii; pelraeT BOMPOCH NMPUHATHS B TPAXIAHCTBO M BBIXOZAA M3 TpaxknaHcTBa Keipreizckoi PecmyOnmkw,
MPEIOCTABIICHNUS TIOIUTHYECKOTO YOCKHILA; TPUCBAUBACT AUTUIOMATUUECKUE PAHTH.

IIsrast rpynma momHoMounit [Ipesunenta Keipreckoit PecryOnmnkyn — ero KOMIETSHITHS, CBS3aHHAs
C KOOpJIMHAIIMEH AesITeTFHOCTH COOTBETCTBYIOIINX BIACTHBIX CTPYKTYP TOCYAapCTBa.

Ipesunent Keiprezckoit Pecniyonuku HazHavyaer ["ocymapcTBeHHOro cekpetapst Keiproizckoit Pecy6-
JIMKH, OTPEIEISIET €ro CTaTyC U MmoJHoMouHs; popmupyetr Aamunuctpauuio [Ipesnaenta Keipreisckoii Pec-
myOJIMKY; HA3HAYAET, C COTIACHSI COOTBETCTBYIOIINX MECTHBIX KEHEIIEeH, II1aB TOCYAapCTBEHHBIX aIMUHHUCT-
pauuii obnacrteil, pailoHOB, TOPOAOB; OCBOOOXKIAET MX OT IOJDKHOCTH; 00pasyeT M yIpas3IHSeT HCIIOIHH-
TeJbHBIE OPTaHbl, HE BXOJAAIINE B cocTaB [IpaBuTenbCcTBa; HAa3HAYAET Mpeacenaresyeil, X 3aMecTHTENeH u
cyaeW cynmoB obnacteil, ropoga buikeka, palloHOB, TOPOIOB, apOMTPaXKHBIX CyJOB obiacTedl M ropona
bumkeka, a Takke BOCHHBIX Cyn0B KbIpreickoit PecriyOnmuku u B cirydasx, IpeaycMOTpeHHBIX KoHCTHTY-
1Mel ¥ 3aKOHaMH, OCBOOOXKIAET WX OT JIOJDKHOCTH; Ha3HAYaeT BEIOOPHI B MECTHBIE KEHEIIHN U B IPEIyCMOT-
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PEHHBIX 3aKOHOM CIIyYasx OCYIIECTBISET WX POCIYCK; HazHadaeT mpexacenarens LleHTpaiapHONH KOMHCCUH
1o BbIOOpaM M MPOBEICHUIO pedepeHIyMOB U OJIHY TPETh €€ WICHOB; Ha3HadaeT mpencenarens CueTHON
MajxaThl ¥ OHY TPETh €€ ayJIUTOPOB; U3JaeT YKa3bl M PACIOPSIKEHNSA, KOTOPBhIE 00s3aTeNbHBI IS UCTIOTHE-
HUS Ha Beeld Tepputopun Keipreisckoit Pecniyonuku.

Ilectas rpymna noiaHomouuii IIpesunenra Keipreisckoit PecnyOnuku — ero mpaBa v 0OSI3aHHOCTH
10 crielu(pUIECKHM BOIIPOCAM.

[pesunent Keipresckoii PecryOnuku HarpakaaeT rocyJapcTBEeHHBIMU Harpagamu Keipreizckoit Pec-
myOJIMKY; IpUCBaMBaeT MovYeTHbIe 3BaHusa KbIprezckoit PeciryOnmKy; oCcyIecTBIseT MOMHUIOBAHNE; BIPaBe
pemarb BOonpoc GUHAHCUPOBAHHS MEPONPHUATHH, UMEIONINX HEOTIOKHBIN XapaKkTep, 3a CYET roCyJapCTBEH-
HBIX CPEJICTB; yupexaaeT HOHIbI.

Honnomouus npesuoenmog CHI'. BonprmncTtBo ctpan CHI' ycraHaBnuBaeT MATWIETHUH CPOK HOJHO-
Moumii mpe3uaeHTa — Pecnybnmka Tamxukucran, ['py3ns, Pecriybnuka Typkmenncran, Peciy6imka bema-
pycs, Pecnybnuka Y30ekucran u apyrue.

Koncturymus Keiprenckoit Peciyonmku B cr. 43 ycranaBiauBaeT: «1. Ilpesunent Keipreickoit Pec-
myOJIMKN U30MpaeTcs Ha MATh JieT. 2. OmHO U TO e JUIo He MoXeT ObITh n30pano [Ipesnnentom Keiproiz-
ckoii PecrryOnmkum Gojiee IBYX CPOKOB MOAPSI». UETHIpEXJIETHHUH CPOK YCTaHOBJIEH TOJBKO B Poccuiickoit
®enepanuu (ct. 81) n Pecyomuke Momnmosa (ct. 80).

Bo Bcex crtpanax CHI' KoHctuTynuu ycTaHaBIMBAarOT HEIOMYCTHMOCTh MPEOBIBAaHHSA B JOJDKHOCTH
[Ipe3umenTta oTHOTO U TOTO K€ JIHIIa 0oJiee ABYX CPOKOB MOAPS, 3a HCKI0UeHHeM TypkMeHncTana u Moi-
noBbl. Konctutynust PecnyOnuku TypKMEHHCTaH HE COAEPIKUT HOPM O HEAOIYCTHMOCTH 0ojee 4eM JIBYX
CPOKOB TOJIpsiA IPeOBIBAaHHUS B TODKHOCTH TpesuaeHTa. Koncturyims Monmossl (cT. 80 1. 3) ycTaHaBIMBa-
€T BO3MOXXHOCTb NPOJUIEHUS CPOKA MPE3UJEHTCKUX MOJTHOMOYUI OpraHM4eCKUM 3aKOHOM B CIIydae BOWHBI
WJTH KaTacTPOo(dEL.

B HEKOTOpBIX 3apyOeKHBIX CTpaHaxX HE JOMYyCKaeTcs Mepen3OpaHus Ha JOJDKHOCTH HpesuaeHTa. Ha-
IpuMep, MPEe3uIeHTOM MEKCHKH MOKHO OBITh TOJIBKO oxuH pa3. IlepensOpanue 3anpemnieno. B CIIIA mpe-
3HUJICHT MOXET Iepen30uparThes ABa pasa (B cyMMe 310 BoceMb Jet). B ®PI” npesuneHT u3bupaercs Ha 5 et
U TOXXe MOXKET Mepen30upaThCs Bcero ouH pa3. B Mrannn n Bo @paHIuM CPOK MPE3UACHTCKOTO MaHaTa
7 neT, 1 BO3MOXKHOCTB Iepen30paHust HE OTPaHUYNBACTCS.

Bo Bcex Koncturymusax crpan CHI', kak mpaBmiio, 0roBapruBarOTCS Havajo M KOHEI[ CPOKa IOJTHOMO-
ynii npesuaeHTa. Koncrutynust Keipreckoii PecyOnuku (1. 4 cr. 45) ycranaBnuBaeT: «TedeHue mpesu-
JEHTCKOTO MaHJaTa HaYMHACTCA C MOMEHTa npuHATHA npucary. [loaHomouns [IpesunenTa npekpamaiorcs
C MOMCHTA BCTYIUICHHUS B TOJDKHOCTH BHOBB M30panHoro [Ipesunentay. bomee Toro, Koncrtutynmst Keiprers-
craHa (M YKpaunHBI) YETKO yCTaHaBIMBAacT, YTO HOBBI W30paHHBIM [Ipe3nmeHT BCTymaeT B JOJKHOCTD
He TI03/IHee YeM Yepe3 TPUIIATh JHEH rmociie opHUIaTbHOr0 00bSIBIEHUS Pe3yabTaToB BEIOOPOB IIpencena-
teneM Koncruryunonnoro cyna Keipreizckoit Pecniyonuku. Koncrutynus Keipreizckoit Pecniyonuku (ct. 45
1. 2) TIpeaycMaTpUBaET MPUHATHE TIPHUCITH B MPUCYTCTBHUH ACIYTAaTOB 3aKOHOaTeIpHOTr0 cobpanus u Cob-
panus HapoaHbIx npexacraButenel Koropky Kenema Keipreizckoit Pecriyomuku. B cootBerctBun ¢ Kon-
crutynuen Poccutickoit @enepanuu [Ipe3neHT IPUHOCUT MPUCATY B TOPKECTBEHHOW 0OCTaHOBKE, B IPH-
cyrctBuM wieHoB Coseta ®epepanuu, AenyTtatoB l'ocymapctBeHHol ymsl u cyneit KonctutynnoHHoOro
cyna Poccutickort @enepannu. Koncrurymus Pecrryonuku benapycs (cT. 83) rmacur, 94To mpucsara IpHHO-
curcs [IpesuneHToM B TOpKeCTBEHHON 0OCTaHOBKE, B MPHUCYTCTBUH AemyTaToB llanmaTel mpeacraBuTeneit u
CceHaTopoB, cynek Bepxosuoro u Koncrturynuonsoro cynoB. Cornmacao Koncerurymuu ['py3un (ct. 71) Ilpe-
3UJICHT HE TOJBKO NMPHUHOCHUT IPUCATY, HO ¥ NIPOM3HOCUT IpOTpamMMHYI0 pedb. [Ipesnnenta YkpauHsl, B co-
orBerctBUU co cT. 104 Konctutynum, npuBoaut k mnpucsre llpencemarens KoHcTuTylmoHHOTO cyna
Ykpaunsl. CaenyeT oTMETHTD, 9To B 11esioM Konctutynnu crpad CHI™ mpakTHdecku equHO00pa3HO permaroT
BONpOC 00 OKOHYaHUH CPOKa MPE3UJCHTCKUX MTOJTHOMOYHH, T.€. C MOMEHTA IPUHSTHUS pUcsTyd HOBBIM [Ipe-
sunenTtoM (Keiprescran, Y3o6ekucran, Monmosa, Tamkukuctan, benmopyceus, Kazaxcran u gpyrue). B nHe-
koTopbiX ctpaHax CHI' koHCTUTYIMH (UKCHPYIOT CPOK NpUHSTHSA mpHucard. Tak, cornmacHo cT. 42 Koncru-
Ty Pecrryonmmkm Kazaxcran «mpucsara MpUHOCHTCS BO BTOPYIO Cpeny sSHBaps», a B Pecrybnuke Azepbaii-
JDKaH o, n3bpanHoe IIpe3nneHToM, MPUBOAUTCS K MPUCTE B TEUCHUE TPEX JHEW, HAUMHAas cO JHS C000-
meHus1 00 urorax BEIOOPOB Tpe3uaAcHTa Azepbaiimkana. TeKCThI MPE3UICHTCKUX MPHUCAT BKIIOUEHBI B HO-
Bble KoHCTUTYIMH Koipreiscrana, Kazaxcrana, Y30ekucrana, Ykpaunsl, Tamkukucrana, Poccuiickoit dene-
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pauuu, I'py3un, benopyccun, MonjoBbl. TeKCTbI NPE3UJEHTCKUX MPUCST UJIEHTUYHBI, 32 MaJIbIM UCKIIIOYe-
HUEM.
Kannuaar B mpe3uieHTs JOJDKEH OTBEYATh ONPEICICHHBIM TpeOoBaHUIM (TabIL. ).

Tab6anumna
TpeOoBanus, npeabsBaseMble K npe3uaenTam crpan CHIT
. . Kon-Bo
Hwxnnit Bepxuuit HEO0OXOTUMBIX 3Hanne Hpyrue
Ha3spanue crpaHsl npeaen mpeen TTET MPOYKMBa- FOC. S3BIKA TpeGoBaHHsI
BO3pacTa | BO3pacTa HUS B CTpane
Keiprezcran 35 65 15 ner mepen +
BEIOOpAMH
KazaxcTan 35 65 15 +
Y36exucran 35 - 10 +
TypkMeHnucTaH 40 - [IpoxuBaronuit - JlomxeH OBITH
B TypkMeHUn TYPKMEH
TamxukucTan - 65 - -
I'pys3us 35 - 15 - Jlomxken
MIPO’KUBATh
B I'py3un
Azepbaitkan 35 - 10 I'paxnanuu Bricmee
AszepOaiimkana oOpazoBanue
MomngoBa 35 - 10 +
YkpauHa 35 - 10 +
Poccus 35 - 10 -

Takum 0Opa3zom, TabIMIIA TTO3BOJISET HAM CICNATh BBIBOJ O TOM, YTO CYIIECTBEHHBIX Pa3IMYHil B BO3-
pacTHBIX TpeboBaHuUsAX HeT. UTo KacaeTcs TpeOOBaHMH OTHOCHUTENIbHO MUHHUMAJIBFHOTO CPOKa MPOKHBAHHSA
B CTpaHE MpeTEHIeHTa Ha TOCT Mpe3u/IeHTa, To oH Konebnercs ot 10 go 15 ner, B Tamkukucrane u Typk-
MEHHCTaHe B 3ToM IutaHe Het orpanuueHuid. (B ®PI" BospacTHoit nens misa npesuaenta 40 ner, B CILIA u
Nuannun — 35.) 3nanue rocymapCTBEHHOTO sI3bIKa He Tpedyercs B Tamkukucrane, [ py3uun, Azepoaiimkane,
Typxmenun, Poccun. Kanmunar B Ilpesuments TypkMeHHcTaHa IODKEH OBITH TypkMeHOM. Kanmmmat
B [Ipe3ueHTsl He AODKEH MMETh CYAMMOCTH, HE MOXET UMETh JYXOBHOTO 3BaHUS WU OBITH CIYXKaIIUM
KaKOT0-1100 PEIUTHO3HOTO KYJIbTa.

3a Bpems cymectBoBaHus B crpanax CHI™ mHcTHTyTa mpe3aneHTCTBA 3HAYUTENFHO BO3POCIH MTO3UITHH
npe3unentos [8]. Heo6xomumo otMeTuTs, uto ¢ 1993 r. B kaxnoii Tpetheii pecnyonuke CHI™ mpesuneHTamMu
OBUIH pacITyIeHbl TTApIaMeHThI, B TOM uuciie U B Keipreizckoit Pecyonmuke. [IpoTuBocTosiHIE MEXITy BET-
BSIMH BJIACTH, a Takke OOphOy ¢ ommo3umme B HEKOTOpHIX pecmyOnmkax CHI wHOTIA MCHOIB30BaN
JUTS TIOBBIIIICHHS TTOJTHOMOYHN MTPE3UACHTa. DTOMY MOTYT CIYXXUTh IIPUMEPHI IPOTUBOCTOSHUS TPE3UICHTOB
napiaamenTaM B Poccnn, benopycenn, Kazaxcrane u nip.

B Keipreisckoit PecriyOnuke Takke MMEIO MECTO B ONPEICIICHHOW CTEICHW YCWICHUE TOTHOMOYHU
[Ipesunmenta Keipremckoit PecnyOnukn. IlonTBepskneHreM STOMY CIIy>KaT HOBBIC ITOJIOKEHUS, BHECCHHBIC
B Koncrurynuio Keipreisckoit Pecybnuku, npunsaTolt Ha nBeHannaroi ceccuu BepxosHoro Cosera Pec-
myOnuku Keipreisctan qeHaanaTtoro cosbiBa 5 Mas 1993 r., uaMeHEeHHON U JOnoHEeHHOW 3akoHOM KbIp-
rei3ckoi Pecryonmukn «O BHeceHmn m3MeHeHUH n nomonHeHud B Konctutymwio Keiprersckoin PecyOum-
ku» oT 16 ¢erpansa 1996 r., npunsateiM pedeperaymom 10 derpansa 1996 r., u 3akonom Keipreizckoit Pec-
nyonukn «O BHeceHUM n3MeHeHHi U pomnonHeHni B Koncturyumio Keipreisckoir Pecybmukm» ot 21 ok-
Ta6pst 1998 r., npunaTeiM pedepermymom 17 oktsaops 1998 r.

Heckonbko mpesumentoB crpan CHI' myTem pedepeHAyMOB y3aKOHHIIM IIOBTOPHOE NpPeObIBAaHHE
Ha cBoux nocrax (Typkmenucran, ¥Y30ekucran, Kazaxcran) [9]. AHanornyHas MOMbITKA ObLIa HHUITUHPOBA-
Ha u B Keiprei3ckoit Peciyonuxe.

M3BectHo, uto 3akoHomartenbHBIM CobOpanuem JXKoropky Kenemra Keiprersckoit PecyOmmku 20 ceH-
120pst 1995 1. 66110 puHATO [locTaHOBNEHUE «O0 OOpAICHUSIX WHUITMATUBHBIX TPYIII IO TPOBEACHUIO pe-
¢depennyma o mpoanenun nonHomounii IIpesunenta Keipreickoir PecyOnmku g0 oktadps 2001 rogay.
B nmanaoMm IlocTanoBieHmHM oTMedanoch: «3akoHomarenbHOe cobpanme JKoropky Kenemra Keiprei3ckoit
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PecnyOnuku, paccMoTpeB oOpalmieHHe MHULIUATUBHBIX TPYNN MO HpoxajieHuto momHomoumit Ilpesunaenta
1o okTsiopst 2001 roma, otmedaer, uro Kouncturynuehr Keiprezckoii PecryOnvku, rapaHTOM KOTOPOU SIBIIS-
eTcs IJlaBa rocyJapcTBa, OJHO3HA4YHO, KOHKPETHO M YETKO OIpesaesieH MexaHu3M u3bpanus Ilpesunenta
Ha 5-TIETHUI CPOK W MpeI0KEeHHEe HHUIUATHBHBIX TPYI 110 POBEACHUIO pedepeHayMa O MPpOoAIeHUH T0I-
Homounii [Ipe3nnenta Keipremckoit PecryOnukn sBIIsieTCsS MPOTHBO3aKOHHBIMY.

B c¢BsI3u ¢ U3OKEHHBIM, PYKOBOJCTBYSCH CT.CT. 1, 7, 43, 44 Konctutyruu Keipresckoit PecmyOmmku,
cT. 1 3akona «O BwIOOpax IIpesnnenta Keipresckoit Pecniyonmku» u cr.cT. 9, 15 3akona «O pedepenayme
B Keipreisckoii Pecniyonuke», 3akoHogarensHoe codpanue Koropky Kenema Keipreisckoit PecmyOmuku
nocraHoBmwIo: «1. IlpemioikeHre HHULMATUBHBIX TPYMI IO IPOBEACHUIO pedepeHayMa O MPOAJICHUH I10JI-
Homounii IIpesunenta Keiprezckoit Pecryonmuku 1o oktsaops 2001 roga OTKIOHUTE Kak MPOTHBOpEUAICE
Koncrutynuu u 3akoHomatensCcTBy. 2. O IPUHATOM pelICHUH MPOMH()OPMHUPOBATH NpeACTaBUTEICH MHU-
HUATUBHBIX rpymil. 3. JlaHHOE MOCTaHOBJICHUE OITyOIMKOBATh B CPEACTBAX MaccoBoi nHpopmarun» [10].

26 centsa6pst 1995 r. 6puto npunaTo IloctanoBnenne CobpaHus HapOIHBIX MpeacTaBuTeNeH JKoropky
Kenema Keipreizckoii PecnyOnuky mo aHajJormdHOMY BOIIPOCY, A€ OTMedanoch: «CoOpaHue HapOAHBIX
npencrasuteneii XKoropky Kenema Keipreisckoii PecnyOnmkun, paccmMoTpeB oOpalieHHe WHHIMATHBHBIX
TPYII 10 TpoBeacHHIO pedepeHayma o npomeHnn nomaomounit [pesnaenta Keipreckoit PecmyOmmku
1o okts0pst 2001 roma, oTMeuaer, 4yto, B cBsi3u c 3asBieHueM [lpesmpenta Keipreizckoit PecmyOmuku
00 MCTEUYEeHNH CPOKOB €r0 IOJIHOMOYMI M TpeAsoKeHHeM NpoBecTH BBIOOPHI [Ipesunmenta Kuipreizckoit
PecrryOonmmku He o3graee mexadps 1995 roma, muMeeTcss BO3MOKHOCTD MPUHATHS HHOTO PEIISHUS IO BOTIPOCY,
IPEeIOKEHHOMY B TpeOOBaHMU O MpPOBEICHUH pedepeHmyma». B cBSI3HM ¢ M310)KEHHBIM, PyKOBOICTBYSCH
MYHKTOM 2 YacTh BTopoi ctathi 15 Keiprezckoit Pecniyonuku «O pedepenayme B Keipresckoit PecryOmm-
ke» oT 28 utons 1991 roga, Cobpanue Hapoaubx npeacraButenei XKoropky Kenemnra Keipresckoit PeciryOmm-
KH TIOCTaHOBIISIET: «PaccMoTpeTh Bompoc 0 HazHaueHuH BeI0opoB [Ipesunenta Keipreickoit Pecyomukmy [11].

[TocranoBnennem 3akoHomatenbHOro coOpanust XKoropky Kenema Keipreisckoit PecryOnuku ot 22
cents0ps 1995 1. «O HazHayenun BeIOOPOB [Ipesunmenta Keipresckoit PecryOmukm» [12] BeiOops! Ilpesu-
nenrta Keipreizckoii Pecriy0rku ObUTH Ha3HAYCHBI HA BOCKpeceHbe — 24 nexadpst 1995 1. 27 nexadps 1995 r.
B Koncturynnonnstii cya Keipreizckoii PecryGnuku nmoctynmino nocraHoBieHue LleHTpanbHON KOMHCCHU 110
BOIpocaM U TpoBeneHHo pedepennymoB Keipreickoir Pecnyonuku «O06 urorax BbeiOopoB Ilpesnnentra
Keipreizckoit Pecrryonmku 24 mexabpst 1995 roga». LlenTpansHas KOMUCCHS TI0IBEIa UTOTH BEIOOpOB I1pe-
sunenTa Keipreizckoit PecyOmmku, cocrosBmuxcs 24 aexadpst 1995 r. B coorBercTBUM ¢ 3akoHOM «O BBI-
6opax Ilpesunenta Keipreickoit Pecybnukm». Ha ocHoBanum ct. 16 3akona Keipreizckoit PecmyOmuku
«O BrI00pax Ipe3umenrta Kelpre3ckoit PecyOnnkm» U MPOTOKOJIOB OKPYXKHBIX H30MPATEIbHBIX KOMHCCHIH
IlentpanpHast KOMUCCHS IO BBIOOpaM U IPOBEICHUIO pedepeHIyMOB YCTaHOBMJIA: OOILEe YUCIIO TPaxaaH
Keipresckoii PecmyOnuky, BKIIOUEHHBIX B M30HMpartenbHble cHuckH, 2254348; yucno u3buparenei, npu-
HSIBIIMX y4yacTue B ronocoBanuu, 1943077 rpaxnan (86,9 %). 3a AkaeBa Ackapa mporonocoBano 1391114
gen., mpotus 508046 den.; 3a MacanueBa Abcamata — 474547, npotuB — 1424613 qen.; 3a lllepumkynoBa
Menetkana — 33499, mpotuB — 1865661 dgen. Ha ocnoBannu ct. 16 3akona Keipreisckoit PecmyOmmku
«O BoI0Opax Ipesunenta Keipresckoii Pecriy6nukn» LlenTpanbHas KoMUccHs 1O BEIOOpaM U MPOBEIECHHIO
pedepenaymoB Keipreisckoit Pecniyonmuku permina: «Cuutath AxkaeBa Ackapa nm30paHHbIM [Ipe3umeHTOM
Keipreickoit Peciyonuku. CornacHo crateu 45 Koncrutyiuu Keipreizckoit PecnyOnuku nepenars JaHHOE
nocranoBieHue B KoHctutynuonuslit cyn Keipreckoit PecryOnuku 171 OATBEpKACHUS pe3ybTaTa Bbl-
6opoB Ilpesunenta Keipreisckoir PecyOmmkm». Konctutynuonssiii cyn Keipreisckoit PecmyOmimku, pac-
cMoTpeB (28 mexabps 1995 r.) uroru Ber6opoB IIpesmmenrta Keipremckoit Pecnybmmku 24 mexabpst 1995 r.,
pemmt: «1. [late 3akmroueHne: pe3ynbraThl BeIOOpOB Ilpesnaenta Koipreickorr PecnyOnuku 24 nexabps
1995 rona, U3N0KEHHBIC B TIOCTAHOBJIEHUH [[eHTpaNbHOM KOMHCCHU O BBIOOpaM U MIPOBEACHUIO pedepeH-
nymoB Keipreizckoit PecrryOmmku ot 27 mekabps 1995 rona, moarBepants; 2. M3opanue IIpesunenta Keip-
reI3ckoit PecrryOmmkm 24 nexadpst 1995 roma AkaeBa Ackapa mpuU3HATH IpaBOMEpHBIM; 3. Pemenne okoHva-
TENbHOE U 00XaJOBaHUIO HE MOMJIEKHUT, BCTYIMAET B CHIY C MOMEHTa IPUHSTHUS, 0053aTEIIbHO K MCIIOIHE-
HHUIO BCEMHU I'OCYAapCTBEHHBIMHM OpraHaMH, AOJDKHOCTHBIMU JIMIAMU U TpaxaaHamu Keipreizckoii Pecry©0-
mukwm» [13]. Takum o6pa3zoM, B pe3ylbTaTe COCTOSBIIUXCS BEIOOPOB 24 nexadps 1995 r. Ilpesunentom Keip-
rei3ckoil Pecybnuku B cootBerctBum ¢ Konctutynuein Keipreisckoit PecnyOmuku, npunstoit B 1993 r.,
Obu1 M30pan AkaeB Ackap.

Cormacuo 1. 2 ct. 68 Kogekca o Beioopax B Keiprezckoit Pecrrybnuke mocne ornamenus [Ipencenare-
nem KoncturyumonHoro cyaa Keipreizckoit PecryGmmku pesynsTaTtoB roniocoBanusi B TeueHue 30 el
[Ipesunent Keiprezckoii PecnyOnnkn mpuHOCKT TIPUCATY Ha COBMECTHOM 3aceIaHUU JIEMyTaToB 3aKOHOAA-
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TenbHOTO cobpanus u Cobpanust HapoaHbIX npenctasuteneil XKoropky Kenema Keipreizckoit PecyOnuku.
30 mexabpst 1995 1. cocTosUIOCH IPUHATHE IPHUCITH Y BHOBE m30panHoro [Ipesunenta Keipreizckoit Pecy6-
muka A.A.Akaesa.

Cornacho 1. 1 ct. 43 Koncruryuuu Keipreisckoit Peciiy6nuku, a takoke 1. 4 cr. 45 Koncruryuun Keip-
TBI3CKOHN PecryOnrky NMATWIETHHH CPOK MPE3UIESHTCKOTO MaHIaTa MCTEKAaeT ¢ MOMEHTa mpuHATHs [Ipesn-
JIEHTOM IIPUCSTH.

B cootBerctBum ¢ 1. 1 ct. 44 Koncruryuun Keipreizckoii Pecniy6nuku u . 4 cr. 58 Konekca o BbIOo-
pax B Keipreizckoii Pecrybnmke HoBbie BeIOOpHI [Ipesunenta Keipreckoit PecnyOnuku npoBoasTces 3a 1Ba
Mecsilla 0 HUCTeueHUs] cpoka ero mojHomouuil. IlomHomoums npeiictByromero Ilpesunenta Kwipreizckoit
PecniyOmuku A.A.AkaeBa uctexian 30 nexadbps 2000 r., cienoBatennbHo, BbIOOps! IIpesumenta Koipreizckoi
Pecnybnuku gomxsbl coctosThes 30 okTsiops 2000 r. [To ycrosBiueiicst Tpaquuy JTHEM BBIOOPOB SIBIISETCS
TIepBOE BOCKPECEHRE TIEpeT HCTeUeHNEM cpoka nomHomounit [lpesunenta Keipremickoit Pecyommku. C yde-
TOM 3TOTO OOCTOSITEIBCTBA BHIOOPHI TOJKHBI OBITH HAa3HAYEHBI Ha BOCKpeceHbe — 29 okTsaopst 2000 r. Co-
rinacHo 1. 5 cr. 58 Kogekca o BeiOopax B Keipreizckoit Pecrry6nuke Boi0ops! [Ipesunenta Keipreizckoii Pec-
myOJIMKN NOMKHBI ObITh HazHaueHbl CoOpaHueM HaponaHbIX mpeactaButener JKoropky Kenema Kvipreiz-
ckoif PecrryOnmmkm HE MEHEE 4eM 3a 4eThIpe MecsIa 1o ux npoBeAcHus. [lockonbKy mHeM BeIOOpOB Ipesu-
nenta Keipreizckoit PecniyOnuku Obi10 onpeneneHo BockpeceHbe — 29 oktsa0ps 2000 r., To [TocraHoBNeHNE
CoOpanus Haponubix npencrasuteneii XKoropky Kenema Keipresckoit Pecnyonuku «O Ha3HaueHHH BBIOO-
poB Ilpe3unenra Keipreckoit PecyOmukm» momKHO OBUTO OBITH PpHHIATO He mo3aaee 29 uroHs 2000 1. u
o(umanbHO OMy0JIMKOBAHO B TEUCHHE IBYX KaJIGHAAPHBIX JIHEH B CpeAcTBaX MaccoBoil nHGOpMaLuy.

Hcxons n3 U310°)KEHHOTO BBIIIE, @ TAKXKE PYKOBOJACTBYACH M. 1 cT. 44, m.m. 7 1. 3 cT. 58 Koncturynun
Keipreizckoit Pecniybnuku u .. 4 u 5 ct. 58 Koxekca o Beioopax B Keipreisckoii Pecny6imke, Komurer
10 BOIIPOCaM T'OCYIapCTBEHHOI'O0 YCTPONCTBA, 3aKOHHOCTH U KOHCTUTYIIMOHHOI'O 3aKOHO/AATENbCTBA TOJDKEH
BHECTH Ha pacCMOTpeHHue ouepeHoil ceccur npoekT [loctanonenus CoOpaHusi HAPOJHBIX TpeACTaBUTENCH
Koropky Kenema Keipreizckoit Peciybnuku «O nasnadenuu Boioopos I[Ipesnnenta Keipreizckoii Pecmy©6-
JTUKI.

Bonpoc o npaBomounocTH neiictByromero IIpesunenta Keipreizckoii Pecyonuku A.AkaeBa 6amnoTu-
poBaThcs Ha BBICHIMM IOCYIapCTBEHHBIN MMOCT MMpOKo AuckyTupoBancs B CMU Becnoi 1998 r. B anpene
1988 1. Tpu nemytarta CoOpaHus HAPOIHBIX IpeACTaBUTENCH 1 3aKkoHOAaTeNbHOTO cobpanus JKoropky Ke-
Hema Keipreizckot Pecryommmkn — B.W. dwns, E.JI. Mcmamnos u b. ['oraeB — Hanpasuiu B aapec Konctu-
TyunoHHoro cyna Keipreizckoit Pecriy6nrkn xomaTaiicTBO ¢ Ipocb00l paccMOTpETh JaHHEIH Bonpoc. OOpa-
THTBCS C 3asBIIcHHEM B KOHCTHTYITMOHHBIN CyJ MOIpocuia JemyTratoB Accambiies Hapona Keipreiscrana
rociie mpuHATHS 3 Mapta 1998 1. Ha 3acemanun Ilpe3suamyma CoBera Accambiien oOpamenus B KoHCTHTY-
uuoHHBIHN cya «O mpase OamutotupoBaThes Ha noctT [Ipesnnenta KP Ha npeactosmumx npe3ueHTCKUX BBIOO-
pax 2000 roxa Ilpesunenta Keipreisckoit PeciyOnmuku A.A. AkaeBa» [14]. Hemyrater XKoropky Kenema
Keiprezckoit Peciyommku n wiensl [pe3snamyma CoBera AccamOiien ObUTH YBEPEHBI, 9TO A.AKaeB IPaBo-
ModeH OamtotupoBaThes Ha mocT IlpesumenTa B 2000 r., Tak Kak cuuTadd BBEIOOPHI 1995 T. mepBBRIMU
no cuety. 13 wmrons 1998 r. Koncrurynmonsnsiii cya Keipreisckoit PecmyOnuky npuHUMAET pelieHue, 4yTo
[Ipesunment Keipremckoit Peciyonmku A.Axaes n3bpan nepsbliii pa3 IIpesumentom Keipresckoit PeciryOmm-
KH B gekadpe 1995 r., u mo3aTomMy B cooTBeTCTBUH C II. 2 cT. 43 Koncruryruu Keipreizckoii Pecry0Omvku Bripa-
Be n3buparscs [IpesnaenToM Ha ouepenHbIX BeIOopax B 2000 T.

B uctopun 3apyOexHOro rocyaapcrBa ObUIM clydad, KOTZa HMPE3UACHT CTpaHbl M30upajlcs Ha He-
ckoibko cpokoB. Tak, [Ipesunent CIIA ®pankaua Py3BensT mepen u Bo BpeMsi BTopoii MUPOBOM BOWHEI
n30MpaJicsl Ha BCEHAPOAHBIX BBIOOpax 4YeThlpe pasa mpe3ugeHToM crpanbl. Bampmas ['asen B 1989 r. Obun us-
OpaH Mpe3uACHTOM eAnHOl UexociaoBakuu, a 3aTeM IBaXIbl, B 1994 u 1998 1T., CTAaHOBWICS TPE3UICHTOM
CaMOCTOSITENTEHOTO TocynapcTBa — Yemickoii Pecrryonuku. B qanHoM cimydae B. MaBen cumraeTcs n3bpaH-
HBIM [PE3UJCHTOM COBEPLICHHO MHOTO M Y)K€ YHUTapHOI'O IOCYJapcTBa, B OTIMYHME OT CIydaeB, KOria
OH CTaHOBWJICS TPE3UIECHTOM OOBEAWHEHHOTO M (pefepalibHOrO TOCyAapcTBa, KaKoBBIM Oblia YexocioBa-
kusi. OUHISHINS BO3TJIABIIIACH HA MPOTSHKCHUU 25 JIeT OMHUM U TeM ke npesuaentom — Y. K. Kekkone-
HOM. BriepBrie oH ObuT M30pad B 1956 1., a B 1981 T. cioxui ¢ ceOs Mpe3uACHTCKIE TOTHOMOYHSI B CBSI3H
C MPEKJIOHHBIM Bo3pacToM [15]. 32 roga 6eccmeHHbBIM mpe3uaeHToM 3aupa 6611 MooyTy Cece Ceko. B 1976 1.
B Tynuce mpe3uneHT Bypruba Obi1 00BsIBICH NOXXU3HEHHBIM NpEe3UACHTOM. [I0KM3HEHHBIM NPE3HICHTOM
guciiics qukrarop JioBanse Ha ["antn [16].

B 1999 r. C.HusoB (TypkmenOamm) moxxusHeHHO Obul m3bpan Ilpesupentom TypkmeHmcTaHa,
a H.A.HazapGaeB — Ha 7 et [Ipesunentom Kazaxcrana.
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Ilpaktuka wHCTHTYTa TpesumeHTcTBa crpad CHI' Mano 3HaeT ciydaeB HOOPOBOJBHOTO OTPECUCHUS
OT JIOJDKHOCTH TJaBbl TocyaapctBa. Tak, 4 ¢pespans 1998 r. [lapnamenT ApMeHun mpuHst oTcTaBky [Ipesu-
nenra Tep-Tlerpocsna. OMHOBpEMEHHO B 32 HUM yIIea B OTCTaBKy crukep [lapnmamenTta baOken Apa-
KypsiH. B coorBercTBHM ¢ OCHOBHBIM 3aKOHOM TOJHOMOYHS MPE3UIEHTa TOCIE OTCTaBKHU NPE3UACHTa U
CIIMKEpa Mepeluid K npemMbep-MuHUCTPY ApMenun Pobepty Kouepsuy. B 1999 r. 31 nekabps yimien B OT-
ctaBky I[Ipesunent Poccuiickoit ®denepanun b.H. Enpiiun. Men mecto B U3HU U Tako# cimydail: 15 ceH-
T0pst 1997 1. B KanMBIKUU CIIy9ritoch OeCIperieICHTHOE COOBITHE — BCe PYKOBOACTBO KamMbIkuu, Haum-
Has C MPEe3UICHTa U KOHYash paiOHHBIMH aJAMUHHCTPALMSIMH, IOKUHYJIO Mpeesbl peciyOiIuKe (BbLIIETENO0
B KppiM). 225 pyKkoBOAAIIMX MTOCTOB B OJHOYACHE OKA3aJIUCh 3aHATH MOJIOJEKbBI0. Bes BmacTh mepenia B ee
pyku. Oto Obun He mepeBopoT. Ilpocto B Kanmmbikum Hawamuch J[HM MOJOAEKHOTO CaMOYIPaBICHHUS.
Ha getripe nas Kupcan UmoMKHHOB «J1aJ1 IOPYJITUTEY» TeM, KOMY He ObUTO M TpuaaTy jet [17].
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9.H.Pakumbaes, I'.Y .BanreiMOekoBa

Kbipfbi3 Pecny0siukachbiHAa NPe3uAeHTYPAHbIH
KOHCTUTYUHUSIBIK-KYKBIKTBIK Herizaepi

Makanaza Ipe3uJeHTTiH KOHCTUTYLMSUTBIK-KYKBIKTBIK JKayanKepIIiIiri, KbI3MeTi MeH KY3bIPETTLJIr], AaMyBbl
MEH KaJbINTACYbIHbIH KOHCTUTYIMSUIBIK-KYKBIKTBIK HETi3Iepi, HPE3UACHT HHCTHTYTBIHBIH JaMybIHBIH
KYKBIKTBIK TCHJCHUMSIIAPBIHBIH Keibip Mocenenepi KapacTbIpbuUlasl. KYKbIKTBIH AaMy JACHIeili Mpe3uIeHT
MUHCTUTYTbIHA KATBICTBl JaMYBIHbIH ILIeri Ooibin TaObuiMaiiabl. [IpHEe3HACHT MHCTUTYTBIHBIH KaJBIITACYBI
JKOHE cailylay dJIEeMEHTTEepl KapacTHIPBUIBIN, MPE3HAEHT OWIITiHIH JaMy epeKIIelNiri >KoHe KbI3MET eTy
MocesIeci KO3rallibl.
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KOHCTUTYLIMOHHO-NPaBOBbLIE OCHOBBI ...

E.N.Rakimbaev, G.U.Balgimbekova
Constitutional and legal basis presidency in the Kyrgyz Republic

The article discusses some of the trends of the legal development of the institution the President tours, consti-
tutional and legal bases of formation and development, functions and powers of the constitutional and legal
responsibility of the President. It is noted that the level of development of the law regarding the institution
of the Presidency is not limiting its evolution abroad. Was isolated elements of the election and the formation
of the institute president, addresses the issues of the functioning and development of the phenomenon of pres-
idential power.
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To the problem of the normative basis of migration
in the Republic of Kazakhstan

The problem of migration is characterizing with special complexity, as it covers not only legal aspects, but al-
so the problems of sociology, demograthy, political economy, ethnogeography, the problems of labor re-
sources in the economics. The legal aspect have the special important place, because the migration is closely
connected with the legal security, regulation and organization of migration processes, from which depends
other problems of essential value for living conditions of the society.

Key words: Migration, types of migration, commuting, migration, labor migration, migration factors, ethnic
migration, migration policy concept of migration.

The Declaration of the State Independence brought many changes and challenges to the development
of the country. As many other countries of the former Soviet Union, Kazakhstan also began to construct
a new political, economical, legal country and an open democratic society with the market economy.

The entry into the world community and an active participation in the market economic system of the
Republic of Kazakhstan has influenced development itself. Today Kazakhstan is considered as one of the
most reached countries in the globalization and secure of world relations with its high potential to create
a peaceful community. It proves firstly human dimension that is considered to be the highest value in the
country according to the first article of the Republic of Kazakhstan’s Constitution [1].

However, there are several problems regarding the protection of the rights and fundamental freedoms
of people and citizens. One of them is the problem of international migration, or in other words, «irregular
migration», «undocumented migration» or «illegal migration», which is mostly illegal inflow of non-citizens
to the foreign countries.

Migration is a global problem in the context of globalization nowadays. The main task of almost all
states is to regulate legal and illegal migration that is flown on their territories. The problem of illegal migra-
tion became one of the vital issues for the economically developed states. In most cases it depends on non-
appropriate economically conditions of home countries where people have to enter the foreign higher-income
country in violation of country's laws. The issue of migration is also relevant for Kazakhstan, because Ka-
zakhstan has become a major country of destination for foreign workers through its high level of economic
growth.

In the global scale of migration process the countries of Central Asia and CIS states are emerging
as transit regions themselves. Kazakhstan is also a state of transit and origin in Central Asia on a sub-
regional scale. The citizens from neighbouring states as Tajikistan, Kyrgyzstan, Uzbekistan, Turkmenistan,
China and Mongolia use the territory of Kazakhstan as a transit way to Russia and Europe. From ancient
years the territory of Kazakh land was a transit for the caravans of goods and it remains the same nowadays.

The characteristic feature of migration refers to a mass character. Migration appears as a movement
of people in large numbers then. In this regard, we note that migration has a great impact on functioning
on any sphere of society. Kazakhstan, for sure, refers to the economic investment. Being the country with
an expanded employment opportunities Kazakhstan attracts attention of citizens from less developed coun-
tries. All varieties and forms of labour migration are actively present in Kazakhstan where local residents
refuse to work due to the low wages. Agriculture, construction and the services sector are considered to be
low skilled jobs. Moreover, there is an advantage of labour migration where employer hire good-trained and
narrow-skilled professionals from the developed countries. In such a way Kazakhstan tries to attract foreign
investors to the development and improvement of state economy.

As an origin, transit and destination country of labour migration, Kazakhstan gives such a good oppor-
tunity as to send its citizens to the developed countries with the purpose of upgrading their qualifications,
learning new specialties and obtaining new work skills in the sphere of advanced technologies and organiz-
ing the labour process, which leads to an increase in the competitiveness of the national labour market.
This is an advantage in the sphere of supporting temporary state labour migration.
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According to the Conception of the migration policy of the Republic of Kazakhstan in 2007-2015, sev-
eral phenomena characterize current process of the migration within the country:

1. Growth of labour migration. In 2006 it brought about 40.9 thousand people or 0,51 % of the eco-
nomically active population within the quota of foreign labour for employment on the territory of the Repub-
lic of Kazakhstan. The Government of the Republic of Kazakhstan establishes it annually. Due to the in-
creasing economic attractiveness of Kazakhstan, a great number of migrant workers wish to work in Kazakh-
stan as well;

2. Increasing of illegal migration. The geopolitical position of Kazakhstan, the transparency of the bor-
ders with the CIS countries, the lack of a single coherent policy and the imperfection of legislative base,
a favourable economic climate, socio-political stability, a liberal international migration policies are key fac-
tors that contribute to illegal migration. During the legalization in 2006, there were revealed 164,5 thousand
foreigners who work illegally on the territory of the Republic;

3. Presence of refugees. Accession to the UN Convention on the Status of Refugees in 1951 and Proto-
col of 1967, an unstable socio-economic and socio-political situation in some neighbouring states have led
to the presence of refugees in the Republic of Kazakhstan. The number of refugees in the country reached
at 582 in 2006;

4. Intense of internal migration. It was created by the migration from rural areas to regions with higher
levels of life and infrastructure, and from ecologically disadvantaged regions to regions with better environ-
mental management [2].

Labour migration is the movement of people across national borders for seeking good salary and condi-
tions in employment. Law on Legal Status of Foreigners in the Republic of Kazakhstan from June 19, 1995
sets the basic rights and duties for the foreigners in the Republic. In accordance with it, the foreigners can
carry labour activity on the basis and in the order established by the legislation and international contracts
of the Republic of Kazakhstan just like the fellow citizens with certain limitations on the labour activity
of the foreigners (Article 6) [3]. Thus, paragraph 4, Article 12 of the Constitution of the Republic of Kazakh-
stan states the same that the foreigners and people without citizenship in the Republic of Kazakhstan have
rights and freedoms, as well as bear responsibilities established for the citizens unless otherwise stipulated
by the Constitution, laws and international treaties [1]. The concept of «labour migration» includes not only
the employment of foreigners and people who do not have citizenship of certain country in the Republic
of Kazakhstan, but also export our citizens for work. There were created governmental bodies and arranged
intergovernmental agreements for the protection of the rights and fundamental freedoms of own citizens
abroad. All this suggests that labour migration is a complex, nation-wide problem where migrant workers,
on the one hand, should have the right to equality of opportunity in employment, on the other hand —
a priority must be attributed to the protection of internal labour markets in regulation of labour migration,
which is declared by the Law of Republic of Kazakhstan «On Population Migration» (Article 5) [4].

As it is already known, many factors influence on the level of labour migration. They primarily include
the constitutional construction, political system, economic development of state and an adequate legislative
support. The Republic of Kazakhstan in the last two decades attracts foreign workers and it should be em-
phasized that the state is making efforts to control labour migration. However, there are a number of other
problems that are well known for the experts, but, nevertheless, cannot be solved over the years. First
of them is the violation of conditions of entry of foreign labour. In this regard, the Head of State, speaking
at the Foreign Investors Council, said, «from year to year the number of attracting foreign workers is increas-
ing. This is justified if high-quality narrow specialists as engineers and technologists are invited to the coun-
try. But in reality, within the quota allocated to Kazakhstan such labour workers come to work where there is
no shortage in our country. They are cooks, workers of different building trades. There also exists quite
widespread unjustified differentiation of wages and differences in social allowances of foreign and local
workers. In turn, foreign employers often do not meet the conditions for vocational training of local person-
nel, having to produce excessive demands on our fellow citizens in the selection of the work on a competi-
tive basisy.

Another set of problems is related to the labour migration within the CIS. Kazakhstan, as a dynamically
developing country, is attractive to the citizens of neighbouring states seeking work outside their nationality.
Thus, they are labour migrants from Kyrgyzstan, Uzbekistan and Tajikistan, as it was mentioned above.
Of course, the world financial crisis reduced inflow of labour migrants, but their total number remains con-
siderably higher, especially its latent part. The most common violations of employers in Kazakhstan to the
migrant workers are to bring to work without entering into an employment contract, without providing
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the appropriate conditions and safety, as well as partial payment or even non-payment of labour. There is
sometimes a separate application form forced labour, etc. In the meantime, all states — members of the ILO,
including Kazakhstan, have an obligation arising from the very membership in the Organization, even if they
have not ratified a convention, including respect of migrant workers. It comprises following fundamental
principles such as freedom of association and effective recognition of the right to collective bargaining
agreements; the elimination of all forms of forced labour or compulsory labour, effective abolition of child
labour, elimination of discrimination in employment and occupation. All these rules are universal, and they
should be applied by all Member States of the ILO, regardless of the level of economic development [5].
These problems, which were mentioned by the member of Constitutional Council of the Republic of Ka-
zakhstan A.M.Nurmagambetov, are the main ones in labour market migration. It is clear that such a situation
can occur easily in the Republic. Today Kazakhstan has been seen as a major growth of irregular and unau-
thorized labour migration. However, any evaluation of its scope is obstructed by a number of factors, such as
the absence of a visa regime with most of the former Soviet Union Republics, a high level of informal em-
ployment in some sectors of the economy, such as, trade, construction, transport, and etc. Of course, these
spheres of illegal labour migration can lead to the violation of the rights of working people that was an-
nounced earlier by the President of Kazakhstan.

Through the establishing democratic legal state Kazakhstan made the formation of the legislative
framework for the legal regulation of labour and the status of migrant workers.

Kazakhstan has been an ILO member since 1993 and ratified 16 conventions of the International La-
bour Organization, including 8 fundamental conventions. Along with the above ILO conventions, Kazakh-
stan has ratified a number of international human rights conventions that are important for the protection
of migrant workers’ rights. In particular, these include the International Covenant on Economic, Social and
Cultural Rights, the International Covenant on Civil and Political Rights, the Convention on the Elimination
of All Forms of Discrimination against Women and its Optional Protocol, the Convention on the Rights
of the Child and two Optional Protocols to it.

At the regional level, the Republic of Kazakhstan is a party to a number of multilateral labour migration
agreements concluded by members of the Commonwealth of Independent States (CIS). Amongst them, it is
worth mentioning the 1994 Agreement on Cooperation in the Sphere of Labour Migration and Social Protec-
tion of Migrant Workers, the 2004 Agreement on the Mutual Nostrification of Secondary (General), Primary
Professional and Secondary Professional (Specialized) Education Certificates. Kazakhstan has also signed
bilateral and trilateral agreements on labour migration with Azerbaijan, Belarus, Kyrgyzstan, Mongolia, Ta-
jikistan, and Uzbekistan. It should be noted that many similar agreements have been signed with the neigh-
bouring Kyrgyz Republic too [6].

The legal regulation of labour migration is based on several sources. They primarily include Labour
Code of the Republic of Kazakhstan, Laws of the Republic of Kazakhstan «On employment», «On Legal
Status of Foreigners in the Republic of Kazakhstany», «On Population Migration», as well as Rules for estab-
lishing the Quota, the Procedures and Conditions for Issuance of Permits to Employers for Engaging Foreign
Labour in the Republic of Kazakhstan and other legal acts.

According to the Labour Code of 15 May 2007, labour legislation of Kazakhstan was directed to ap-
pointing the principles and the rules of labour relations, which identify the equality of rights and opportuni-
ties of working people. It concludes following principles like freedom of labour, inadmissibility of re-
strictions on human and civil rights in the sphere of labour, guaranteed right to working conditions meeting
the safety and hygiene requirements, priority of the life and health of the employee over the results of pro-
duction activities, guaranteed right to rest, equality of the rights and opportunities of employees, state regula-
tion of labour protection and labour safety, guaranteed right to a fair remuneration for labour not lower than
the minimum wage [7]. There are separate articles that contain the rules of prohibition of forced labour and
discrimination in the sphere of labour. These labour conditions and rights are relevant for all workers; there
is no difference between local workers and migrant workers. Therefore, foreign workers have the same op-
portunities and rights on working conditions of working places.

The Law of the Republic of Kazakhstan «On Population Migration» directly defines legal, economic
and social principles of the migration processes and regulate social relations in the field of population migra-
tion. It describes such definitions as «migrantsy», «illegal migrants», «oralmans», «family immigrationy, «la-
bour migration», «internal migration», «refugees» and etc. All terms are universal except «oralmansy. Ac-
cording to the Law «On Population Migration» of the Republic of Kazakhstan the term ‘oralmans’ means
foreign citizens or stateless people of the Kazakh ethnicity, who permanently resided outside Kazakhstan on
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the date of gaining sovereignty by the Republic of Kazakhstan and arrived to Kazakhstan for the purpose
of permanent residence [4]. In other words, oralmans are Kazakh by nationality, who come back to their
Motherland for permanent life. They enter the country within the immigration quota rendered oralmans.
People who received the oralman status are given the following privileges in the Republic of Kazakhstan:

1. Rendering assistance in employment, improvement of professional skills and development of new
professions;

2. Arrangement of conditions for studying the official language and Russian if necessary;

3. Selection of quota for entering in organization of average vocational professional and higher voca-
tional education in quantity, defined by Government RK;

4. Granting requiring places at schools, in preschool organizations, and also in establishments of social
protection;

5. Payment of pensions according to the legislation RK or the international contracts ratified RK;

6. Payment of disability pensions, on occasion of loss of a supporter and on age in RK;

7. Exemption of consular gathering for issue of visa on entrance in RK;

8. Reception of guaranteed volume of free medical care according to the legislation of RK, and others.

Thus, the aim of these documents is to regulate migration processes in the frame of increasing the num-
ber of people, in particular, in facilitating the return of former compatriots at home country — Kazakhstan;
attracting foreign manpower and regulating labour migration with the purpose of provision of the economic
growth in the Republic of Kazakhstan. They are considered to be as the main sources of the migration of the
Republic of Kazakhstan.
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A .boxxkapayibsl

Ka3zakcran Pecny6mkacbIHIaFbl KOIII-KOH HOPMATHUBTIK 0a3achl TypaJibl CypaKkTap

Maxkanana Ka3akctanmarsl Keli-KOH Macelneci o3iHiH Kypaeninirimen epekienerneni. Ce6e6i oHma Tek KaHa
KYKBIKTBIK CypakTapaaH 0acka, casicd, SKOHOMHKAJIBIK, AeMOrpadUsIbIK, JIEyMETTIK CypakTapMeH Karap,
STHOTEOTpaQUsUIBIK JKOHE JKOHOMHKANAFBl SHOEK pecypcTapbl Moceleliepi Je ©3eKTUIriMeH KepiHyne.
ConapplH IimIiHAE 3aHIBIK ACIEKTICI epeKIle OpBIHIBl HEJCHeAl. 3aH cajachl KeIli-KOH YpAiciH
YHBIMACTBIPY MEH OHBI PETTeyAe, KYKBIKTHIK KaMTaMachl3 €Ty/e MaHbI3JbI POJIb aTKapabl.

A.BoxxkapayJbl

K Bonpocy o HopmaTuBHoii 0a3e murpauuu B Pecnnyosiuke Kazaxcran

B crarbe oTMe4eHo, uTo npodnema murpaiuu B Kasaxcrane xapakrepusyercs 0CO00H CI0KHOCTBIO, TaK KaK
B HEii IepeIIeTeHbl He TOJIBKO PABOBBIC BOIPOCHI, HO M BOIIPOCHI COLIMOJIOTHH, 1eMOrpadHu, MOJIUTHYECKOH
9KOHOMHH, 3THOTeorpaduu, mpobeMbl TPYAOBEIX PECypcoB B dKOHOMHKE. OIpeneneHo, 9To IOpHINIeCKHu
acCIIeKT CpeIy HUX 3aHMMaeT 0co0oe MecTo, MOCKONIBKY OT HaJIeXkKallero IpaBoBOTO 00ECIIeUeHHUs, PeryIn-
POBaHUS ¥ OpraHH3AIMY MIPOLECCOB MUTPAIMH 3aBHCHUT PEUIEHHE IPYTUX BOIPOCOB, HMEIOMNX CYIIECTBEH-
HOE 3HAUCHUE JUIS XKU3HEASATEIbHOCTH 00IIecTBa.
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Cay:x0a B cienuajbHbIX rocyiapcTBeHHbIX opranax Pecnyoamkn Kazaxcran

B craree Ha ocHoBe aHanm3a 3akona PecrmyOmmkn Kazaxcran «O crenmaibHBIX TOCYIapCTBEHHBIX OpraHax
Pecrry6nmikn Kazaxcran», MHBIX HOPMAaTHBHBIX HPAaBOBBIX aKTOB PacCMOTPEHBI OPraHH3AI[IOHHO-IIPABOBBIC
OCHOBBI CIICIUAIBHON TOCYIapCTBEHHOM CI1yKO0bl. ABTOPOM HCCIIEI0BAHbI IIOHATUE, IIPUHIHIIBI, IpaBa, 00s-
3aHHOCTH, IIPABOOIPAHMYEHUS CIIY)KALIMX CIICUUATBHBIX FOCYJapPCTBEHHBIX OPraHOB, OTIMYUTEIBHBIC MPU-
3HAKU CIY)XOBI B HUX.

Kniouesvie cnosa: HalmoHaJIbHAaA 6630H3CHOCTL, TNIPUHLMUIIBI, cny>K6a B CIICHHAJIBHBIX TOCYHapCTBECHHBIX
OopraHax, 1pana, 06$I3aHHOCTI/I, IpaBOOrpaHUYCHUS.

[punstue 13 pespans 2012 r. 3akona PK «O cnennanbHbIX TocynapcTBeHHBIX opraHax PK» 3Hameno-
BaJI0 COOOH HOBBIM 3TAll B MPABOBOM PETYIMPOBAHUHM MHCTUTYTA TOCYIAPCTBEHHOH CITyKOBI B CIICIIMATBHBIX
rocyIapCcTBeHHbIX opraHax [1]. Jlo HpuHATHS AaHHOTO 3aKOHA I'OCYIapCTBEHHO-CIIY)KEOHBIC OTHOIICHUS
B CHCTEME CIICHUAIbHBIX TOCYJApCTBEHHBIX OPTaHOB PETYIHPOBAIHCH PA3IMYHBIMU IIPABOBBIMH aKTaMHU.
OTcyTCcTBOBaIM €IWHCTBO U CHCTEMHOCTH B PETYIMPOBAaHUH MHCTUTYTAa TOCYAapCTBEHHOH CIYKOBI, HMe-
JICh MPOTUBOPEUMS M KOJUIM3UM IPU PETYIUPOBAHUM OTIENBHBIX acrekToB. Ciyx0a B clielUaIbHbIX [OCY-
JApCTBEHHBIX OpraHax — OCOOBIN BUJI TOCYIapCTBEHHOM CIIy>KObI Ha JOJDKHOCTSIX B OpraHax HallMOHAJIbHON
0e30macHOCTH, yIIOJTHOMOYEHHOM OpraHe B cdepe BHeUIHel pazBeaky, B Ciryxxoe oxpansl [Ipesunenta PK.

K ocobeHHOCTSIM criennanbHON TOCyJapCTBEHHON CITY’KOBI OTHOCATCS CIEAYIOIINE IPU3HAKH!

— clieLaibHas TOCYIAapCTBEHHasl Cily)xk0a NpencTasisieT coOoi ciyxOy B opraHax HallMOHAJIbHOM
oe3onacHoctr, Ciyx0e BHemHe# pa3Beaku «Cripbapy», B Ciryx0e oxpansl [Ipesuaenra PK;

— [IeJICBBIM MpeAHa3HAYCHUEM CIYKOBI B CHIEIUAIBHBIX TOCYAapCTBEHHBIX OpraHax SIBISETCS pealn3a-
s 380249 ¥ QyHKIMK TocynapcTBa Mo 00ecneyeHno HanOHAIBHOM 0e30acHOCTH;

— crienuaibHasg TOCyIapCTBEHHAs CIyk0a OCHOBBIBAETCS KaK HA OOLIMX MPUHIHIAX TOCYAapCTBEHHOM
CIIy>k0BI, TaK U Ha OTPAcJIEBBIX MPUHLIMIIAX, YCTAHOBICHHBIX 3akoHaMu PK B cdepe obGecrieuenus Ha-
LIMOHAJILHOM 0€301acHOCTH;

— rOCyIapCTBEHHBIE CIYXKallllieé CHUCTEMbI CTIEHUATbHBIX TOCYJapCTBEHHBIX OPTaHOB Hapsly C HPHUCY-
IIMMH BCEM TOCYIAPCTBEHHBIM CITY>KAIllUM IPaBaMU U OOS3aHHOCTSMH 00JalaroT creuu(puIecKUMH
MOJTHOMOYHSAMH U JTOTIOTHUTENBHBIMU MIPaBOOTPAaHUYCHUSIMHE, 00YCIOBICHHBIMU XapaKTepOM KOMIIe-
TEHIIUHU CIIELHUAIbHBIX ITOCY1aPCTBEHHBIX OPTraHoOB,;

— IPUHUMAs BO BHUMaHUE (YHKIIMOHAIBHYIO HAIPaBICHHOCTH CIIEIMATBHBIX TOCYJapCTBCHHBIX Opra-
HOB, K TOCY/IapCTBEHHBIM CITy>Kall[M IPEIbSIBISIOTCS TOBBIIICHHBIC TPeOOBAHHS K COOJIIOAEHHIO IO~
CYAapCTBEHHOH U CITY>KEOHOM AMCIUILTHHEI,
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— ISl CHICIIMATbHON TOCYJapCTBEHHON CITY>KObl YCTAaHOBJICH OCOOBIN TOPSIOK MOCTYILICHUS, TPOX0XK-
JICHUS U TPEKpaILCHUSL.

CeoumMm petictBueM 3akoH PK «O crenuaiabHBIX TOCymapcTBEHHBIX opraHax PK» oxBaTeiBaeT Bcex co-
TPYJHUKOB CIIEIMATILHBIX TOCY/IapCTBEHHBIX opraHoB. OmnpelieieHHble 0COOCHHOCTH YCTAHOBJICHBI JUIS BO-
SHHOCTYXAIlUX CHEIMAIbHBIX TOCYIapCTBEHHBIX OPraHOB, KOTOPBIC MPOXOIAT CIYKOY B COOTBETCTBUU
¢ 3akoHOoAaTebcTBOM PK 0 BomHCKOH cimyk0e ¢ yIeToM 0COOEHHOCTEH, TPeayCMOTPEHHBIX CT.CT. 7, 15-19,
22, 24, 29-37, rnaBamu 5, 6, 7 u 9 3akoHa PK «O crnenuanbHBIX rocyaapcTBeHHBIX opraHax PK». Craryc
MOJIUTUYECKUX TOCYAAPCTBEHHBIX CIYKAIUX PEryIUPYETCcs JaHHBIM 3aKOHOM B YacTH, HE MIPOTUBOpEYAILeH
3akoHoAatenbeTBY PK 0 rocynapctBeHHoil ciyx0e.

O0pairjaer Ha ceOs1 BHUMaHUE TOT (PAKT, YTO Ha3BaHHME 3aKOHA HE BIIOJIHE COOTBETCTBYET €0 CoJIepIKa-
Huto. CtaTyc CHenualbHBIX TOCYJapCTBEHHBIX OpraHoB yperynupoBaH 3akoHamu PK «O HannoHnanmpHOH
oesomacHoctn PK», «O0 opranax HammonanbHO#M Oe3omacHoctd PK», «O BHemnelr pasBemke PKy,
«O Ciyx6e oxpansl [Ipesunenra PK». [IpaBunsHee Bce ke ObUTO OB Ha3BaTh ero 3akoHOM «O creryaib-
HOH TocymapcTBeHHOH ciry)0e¢ PK», MOCKONBEKY pedb B HEM HUICT O PETYIUPOBAHUN OTHOIICHUHN, CBI3aHHBIX
C opranu3zanueil 1 (GyHKIIMOHUPOBAHUEM CITYXKOBI B CIICIIUANBHBIX TOCYJapPCTBEHHBIX OpraHax.

CrennanbHas TOCyIapcTBeHHAs CiTyk0a 0a3upyeTcs Ha psijie OCHOBOIOIATAIONIUX TIPUHITUIIOB, MHOTHE
M3 KOTOPBIX SABJSIOTCS OOIIMMH IS BCEX TOCYAApPCTBEHHBIX CIYXAIlUX, & 9YacTh W3 HUX MPHUCYIIA TOJBKO
CHETMAILHON TOCYJapCTBEHHOU CITy>)k0€ M HOCHT, TAKUM 00pa3oM, OTPaCIeBOH XapakTep.

OtpacieBble MPUHIMIEI CIEIUATEHOW TOCYJAPCTBEHHON CITY>KOBI TPEIONPEIEISIIOTCS XapakTepoM H
crennupUKoN IeATeILHOCTH CIeIUAIBLHBIX TOCYAAPCTBEHHBIX OPTaHOB.

[IpuHIHT 003aTETFHOCTH 3aIIUTHI TIPaB U CBOOO YEIOBEKa M TpaKIaHWHA, MHTEPECOB OOIIECTBA U
rocy/lapcTBa OT MPOTHBOIIPABHBIX MOCATATEILCTB O0YCIOBICH TEM, YTO OOCCIICUCHHE HAIIMOHAIBHOM 0e30-
MACHOCTH SIBJSIETCA LIEJIEBBIM MTPEeIHA3HAYeHNEM OPraHOB HAIIMOHAIbHOM 0€30MacHOCTH, BHEUTHEH pa3BeaKu
u Ciryx061 oxpansl [IpesunenTa PK.

[IpuHIMIT eAMHCTBA MOJXOM0B K OpPTraHU3aIllUU CIY>KOBl B CIICIUANBHBIX TOCYJIapCTBEHHBIX OpraHax,
BIlepBbIe 3akperuieHHbld B 3akoHe PK «O cmeumansHOl TocymapcTBeHHOH ciyx0e PK», yHuduuuposan
MIPaBOBOE TIOJIOKEHUE COTPYIHUKOB CIEIHATBHBIX TOCYIaPCTBEHHBIX OPTaHOB, TIOPSIOK MOCTYIUIEHUS, TIPO-
XOXJICHUS, TIPEKPAIEHUS CIICIUAITBHON rOCy1IapCTBEHHOM CITyKOBI.

Enunonavanue u cyoopauHanys (IIOAYNHEHHOCTH), KaK IPUHITUI, BEChMa XapaKTepHBI B CHCTEME CIIe-
[MANBHOI TOCYIapCTBEHHOM CITY)KOBI, TaK KaK COIEp>KaHUe ACSITeTFHOCTH CIEHATbHBIX TOCY/IapCTBEHHBIX
OpraHOB TMPEIbSBISET MOBHINICHHBIC TPEOOBAHHS K HUCTIOJHUTEIBCKON JUCIMIUIMHE, OTIEPATUBHOCTH U MO-
OWILHOCTH.

[IpuHIHNIT coueTaHus TTACHBIX W HETJIACHBIX METOAOB U CPENICTB ACSITEILHOCTH MPOHU3BIBAET Pa3BeIbl-
BaTebHYIO, KOHTPPa3BeIbIBATEIbHYIO, OIEPATHBHO-PO3BICKHYIO AESITEIHHOCTh, IMOJTHOMOYHS TIO 3alliTe
TOCYJIapCTBEHHBIX CEKPETOB, 00ECIICUCHUI0 0€30MaCHOCTH OXPAHSICMBbIX JIUI] U APYTUe HATIPABICHUS CIICIIH-
QIBHBIX TOCYJJaPCTBEHHBIX OPTaHOB.

[HonmuTudeckast HEHTPATBHOCTH CHEIHATBHBIX TOCY/IAPCTBEHHBIX OPTaHOB OT JAEATEIHHOCTH MOJUTHYE-
CKUX MMapTHA U UHBIX OOIECTBCHHBIX 00BEIMHEHUI 03HAYAET, YTO OHU CTOST HA CIIYKOe 10 3aluTe HHTEpe-
COB Tpax/aH, OOINECTBA W TOCYJapCTBa M IPH OCYIICCTBICHHH CBOHMX IOJHOMOYHUH PYKOBOACTBYIOTCS
He TIOJUTHYECKUMHU MHTEPECaMU TeX WJIM WHBIX MapTUH WM COIMANBHBIX TPYII, a 3aKoHOM. COTpyIHUKA
CHETMATFHBIX TOCY/IaPCTBEHHBIX OPTaHOB HE MOTYT COCTOSITh B MOUTUYECKIX MAPTHSIX WM BBICTYNATh B UX
MOAJEPHKKY.

[IpuHIHIT CEKPETHOCTH W KOHCIHpAIMH O0YCIOBIEH HEOOXOIUMOCTBIO MPOBEICHUS CHEIM(PUISCKAX
MTOJTHOMOYHIA CTHEIHAIBHBIX TOCYJapCTBEHHBIX OpraHoB. lIpu 3TOM Ba)XHO MOAYEPKHYTH, YTO peaTH3aIINS
ATUX MOJTHOMOYHM OCYIIIECTBISETCS CTPOrO0 HA OCHOBAHUHU 3aKOHA.

KanpoBslil cocTaB cnenyaibHBIX TOCYAAPCTBEHHBIX OpraHoOB, corniacHo cT. 24 3akoHa PK «O cnenm-
IBHBIX TOCYJAPCTBEHHBIX opraHax PK», — 3To coTpyJHHKH, BOCHHOCITYKAIlUEe U PAOOTHHUKH.

Bo3nukaetr Bompoc, Kakue W3 TEPEeUHCIEHHBIX KaTeTOpUil TpakgaH SBIAIOTCA TOCYNAapCTBEHHBIMH
CITy>KalluMu?

Crartps 1 3akona PK «O crnemuaibHBIX TOCYyIapCTBEHHBIX opraHax PK» ycranaBmmBaeT, 4To COTpyI-
HUKH CTIENMATBHOTO TOCYIapCTBEHHOTO oprana — rpaxnaane PK, cocrosiue Ha cayx0e B opraHax Haimo-
HaJIBHOHN 0€30MacHOCTH, YIIOJHOMOYECHHOM OpraHe B cepe BHemrHe# pa3Beaku, B Cinyx0Oe oxpansl [Ipes3u-
nenta PK, xotopsiM npucBoeHo cneunanbHoe 3Banue [1]. IIpu 3TOM COTpYIHUKU SBISIFOTCS MPEACTaBUTE-
JIIMU TOCYJTAPCTBEHHOM BJIACTH M HAXOMATCS TOJI 3aI[UTON TocyaapcTBa. Takum o0pa3oM, COTPYIHUKH CIie-
IUATBHBIX TOCYJaPCTBEHHBIX OPTaHOB SBIISIOTCS TOCYAAPCTBEHHBIMU CITYKAIIMHU.
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Boennocnyxamue B cootBeTcTBHH ¢ 3aKk0oHOM PK «O BOMHCKO# CITy:k0€ 1 cTaTyce BOCHHOCITYKAIITIX)
ot 16 deBpans 2012 r. Ne 561-1 — st0 rpaxmane PK, cocrosiniue Ha BOMHCKOM ciyx0e B BoopykeHHBIX
cwiax [2]. KauecTBeHHBII COCTaB KaTeTOPUH «BOCHHOCITY)KAIME» HEOTHOpOJNEeH. Tak, MOKHO BBIJEIUTH
BOCHHOCTYKAIIHNX, TPOXO/SIINX BOMHCKYIO CIYXO0y IO MPHU3BIBY, BOCHHOCTYKALINX, TPOXOIIIIUX CIYX Oy
IO KOHTPAKTY, KypCaHTOB, BOGHHOCITY’KaIIINX, 3aHUMAOIINX JTOJDKHOCTH B OPTaHaX BOEHHOTO YIIPABJICHUS U
OCYIIECTBIISIFOIUX B CBOCH JICATENILHOCTH 3a/1a4d U QYHKIMH TOCYJapcTBa. PYKOBOJCTBYSCH ONpeielICHUEM
rOCYJapCTBEHHOTO ciyxamiero, nanaoro B 3akone PK «O rocyaapctBeHHOH ciayx0e», K UUCITy TOCYAapCT-
BEHHBIX CIyXallluX U3 4YKCila BOCHHOCTY)KAll[UX MOKHO OTHECTH JIMIIb TEX U3 HUX, YbH JOJKHOCTHBIE TOJ-
HOMOUYHS CBSI3aHBI C peam3aliiei 3a1a9 1 (GyHKIUNA TOCyIapcTBa B BOCHHOM cdepe.

BoenHocnyxamyMy B CHCTEME CHENHUAIBHBIX TOCYJApCTBEHHBIX OPTaHOB SBISIFOTCS JIMIA, MPOXOIs-
e BOCHHYIO CIY)XKOy B BOGHHOW KOHTppasBeake, BoenHod nommuuu KHB PK, Bo BHemrHeid pasBernke,
B [Torpannunoii coyx6e KHBE PK. IIpu 3TOM rocymapCTBEHHBIMH CIY>KalTUMH SIBJISIIOTCS T€ W3 HHX, YbU
JTOJKHOCTHBIE TIOJTHOMOYHS HAIIPABJICHBI HA PeaTH3alHio 3a/1a4 1 (YHKIHH rocy1apcTBa.

CoTpyOHUKH M BOCHHOCTY)KalllME MPOXOAAT CIyXO0y B CIEHHaJbHBIX TOCYJapCTBEHHBIX OpraHax
Ha IITAaTHBIX JOJDKHOCTSIX, B ACUCTBYIOIIEM PE3epBe, a TaKkKe NpeObIBaloT B 3arace.

[Topsamox 3aurcieHus] COTPYAHUKOB U BOEHHOCTYXAIIUX B ACUCTBYIOMINN Pe3epB M MPOXOKICHHS MU
CITy>KOBI OIpeAeIsIeTCs IEPBBIMU PYKOBOAUTEINSIMH CHIEUATBHBIX TOCYJAPCTBEHHBIX OPTaHOB.

PaboTHHMKH crielManbHBIX TOCYAAPCTBEHHBIX OPTaHOB HE SIBIAIOTCS TOCYAapCTBEHHBIMH CIY)KAlLIHMHU,
a OTHOCATCS K YHCITY TPKIAHCKUX CIYXKAIllUX, YCIOBUS TPYJa KOTOPBIX PETYIUPYIOTCS TPYAOBBIM 3aKOHO-
natenscTBoM PK.

Cpenu rocyJapCTBEHHBIX CITyKaIllMX CIIEHUATbHBIX TOCYIaPCTBEHHBIX OPraHOB OCOOBIM CTaTycOM 00-
JAJAf0T TOIUTUYECKUE TOCYAapCTBEHHBIE ciryXamue. B cooTBeTcTBHE ¢ PeectpoM momxHOCTEH TOCyIapeT-
BEHHBIX CITy)KaIllUX, YTBEPKIEeHHBIX YkazoM Ilpesumenta PK ot 7 mapra 2013 1. Ne 523, x mOMUTHICCKAM
TOCYapCTBEHHBIM CIIY)KalllUM OTHOCSTCA PYKOBOAWTEIN TOCYJApCTBEHHBIX OpPraHOB, HEMOCPEICTBEHHO
MOAYMHEHHBIX U noaoT4yeTHhIX [Ipesunenty PK, ux mepsbie 3amectutenu u 3amectutenu [3]. Cpenu rocy-
TAPCTBEHHBIX CIYXKAIIUX CIENHATbHBIX TOCYIapCTBEHHBIX OPTaHOB TaKUM cTaTycoMm obOmamaroT IIpencemna-
tenb KHB PK, ero nepBeiii 3amectutens u 3amecturenu, Jupextop CnyxObl BHemHel pa3Beaxu «CoipOap,
€ro MepBbIi 3aMecTuTeNb U 3amMecturenu, Havansank Ciyx0b1 oxpansl [Ipesunaenta PK, ero nmepsorii 3amec-
TUTENb U 3aMECTHUTEIH.

IIpaBoBoi#i cTaTyc COTPYIHUKOB CHENHAIBHBIX TOCYIapCTBEHHBIX OPTaHOB MPEICTaBIsAET COOON COBO-
KYIHOCTb TIpaB, 00sS3aHHOCTEW, rapaHTUH HMX OCYILECTBJICHMS M 3allUTHl, a TaKKe MPaBOOrPaHHUYCHHU.
C y4eToM BHIIOBOW MPHUHAJJIEKHOCTA K KOHKPETHOMY BHJTy CIIEIMAIBHBIX TOCYIapCTBEHHBIX OPTaHOB MOXK-
HO BBIACTUTH OOIIMH W CHENHaNbHBIA MPAaBOBOW CTATyC COTPYAHWUKOB CHEIHaIbHBIX T'OCYIapCTBEHHBIX
OpraHoB.

B cratee 15 3akona PK «O cnenuanpHbIX TocyaapcTBeHHBIX opraHax PK» deTko ompeneneH craryc
COTPYIHHKOB CHEIHAIBHBIX TOCYIapCTBEHHBIX OPTaHOB KaK MPEACTaBUTENEH TOCYAapCTBEHHON BIACTH, KO-
TOpbIe HAXOATCS O] 3allIUTON rOCylapcTBa. B OTHOIIEHNH aKTOB M YKa3aHWH, UCXOISIINX OT COTPYIHU-
KOB CHEIMAIBHBIX TOCYAapCTBEHHBIX opraHoB PK, nelicTByeT mpe3yMnius UxX NpaBUIbHOCTH. DTO O3HAYaeT,
YTO TpeOOBaHUS COTPYIHUKOB, MPETYCMOTPEHHBIE 3aKOHOAAaTeNbHBIMI akTamu PK, HOCST ropuamaecky Bia-
CTHBIN XapakTep W 00s3aTeNbHBI JJIS WCIONHEHHS BCEMH Tpa)KJIaHAMHU W JOJDKHOCTHBIMHU Juilamu. Hewmc-
MIOJIHEHUE HUX BJIEYET YCTAHOBIICHHYIO 3aKOHOM OTBETCTBEHHOCTb.

B cootBerctBunm co cT. 529 KoAIl PK ockopbneHne H0MKHOCTHOTO JIMIA TOCYJapCTBEHHBIX OPTaHOB
MPU UCIIOTHEHUH MM CITY>KEOHBIX OOS3aHHOCTEH BJEUYEeT aJIMUHUCTPATHBHYIO OTBETCTBEHHOCTh; YIp0o3a CO-
BEpILECHNSI HACWIIbCTBEHHBIX NEHCTBUI [4], ockopOiieHHe TpeACTaBUTENS BIACTH, a TaKKe NMPUMEHEHHE Ha-
CHJIMS B OTHOIICHUM MPEACTABUTENS BIACTU BICKYT YTOJOBHYIO OTBETCTBEHHOCTh COrjacHo cT.cT. 320 u 321
YK PK [5].

Kak y»e oTmedanochk BbIIIE, OAWH W3 BOXHEHITUX MPHUHILMIIOB JIEATEILHOCTHA CHEIHAIbHBIX TOCYAap-
CTBEHHBIX OPraHOB — MPHHLUI eIMHOHAaYaNus U cybopanHanuu. [IposiBieHreM 3TOTO NPUHIIMIIA SBISIETCS
TO, YTO COTPYIHUKHU TP BBHITIOJTHEHUH BO3JI0KEHHBIX Ha HUX OO0SM3aHHOCTEH MOMYHHSIOTCS TOJIBKO PYKOBO-
TUTEITIO CTIEIHAIBHOTO TOCYJapCTBEHHOTO OpraHa, HEeMOCPEICTBEHHBIM M YIOJTHOMOYEHHBIM PYKOBOIUTE-
JIIM, 32 MCKJIIOUEHUEM CIIy4aeB, MpeaycMoTpeHHbIX 3akoHaMu PK. Ilpu 3ToM BMemarensCTBO B J€sTENb-
HOCTh COTPYAHUKOB, KPOME JIMLI, IIPSIMO YIIOJTHOMOYEHHBIX Ha To 3akoHaMu Pecnybnuku Kaszaxcran, Hemo-
ITyCTUMO U KapaeTcsi 3aKOHOM.

OOmMpHBI 00BEM BIACTHBIX MOJHOMOYHMH COTPYIHUKOB CIEIHMANBHBIX TOCYNApCTBEHHBIX OPraHOB,
BO3MOXXHOCTb IPUMEHEHHSI MEP TOCYIAapCTBEHHOTO NPUHYKICHHS O0OBbEKTUBHO 0OYCIOBIMBAIOT HEOOXOIH-
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MOCTh HCITOJIb30BAaHUS MX B TOUHOM COOTBETCTBHM C 3aKOHOM. Tparundeckas ucropus CCCP saBnsercs Ha-
[UIATHOW WIUTIOCTpalnedl TOro, KOrja TIOTeHIHAal CIEHMUANbHBIX CIYyX0 TOoCyJapcTBa HCIHOIB30BAIICS
BHE MPABOBLIX PaMOK M W300MIIOBAJl MAacCOBBHIMH HAapyIICHHSIMH TpaB U cBoOox rpaxaad. C obperecHuEM
HezaBucuMocTu PecnyOnuka Kazaxcran mpodHo BCTana Ha MyTh HOCTPOEHHs IPAaBOBOTO TOCYAApPCTBa, YTO
mpsiMo 3akperieHo B OCHOBHOM 3akoHe Hamlero rocyaapcrsa. MIcXoast U3 3TOro B A€ATEIHHOCTH CIEIHAThb-
HBIX TOCY/IapCTBEHHBIX OPTaHOB HEMPEIOXKHBIM IIPHHIIAIIOM SIBJISETCS pealn3alus X MOTHOMOYHUI B CTPO-
TOM COOTBETCTBHM C LIEJIEBBIM IpeIHA3HAYEHHEM, HA OCHOBAHHWU 33aKOHA. PYKOBOAMTENSIM CIELHANbHBIX
rOCyIapCTBEHHBIX OpPTraHOB 3alpellaeTcs OTAaBaTh NMPHUKa3bl U PACHOPSKEHUSA, HE MMEIOLIUE OTHOIICHHSA
K HCITOJTHEHHUIO 00513aHHOCTEH CTy»OBbI MITH HaIlpaBJIeHHBIE Ha HapyIIeHne 3akoHo1aTebecTBa PK.

IIpuka3sl OTHAOTCS MCKIIOYUTEIIFHO B THUCHMEHHOW (hopMme, KpoMe CitydacB OOEBBIX JCHCTBUM, BBI-
MIOJIHEHUS 3a/lay B YCIOBHAX YPE3BBIYAHOTO IOJIOKEHUS, a TaKKe MPOBEIEHUU ONEpPaTHBHO-PO3BICKHBIX
MEPOIPUATHI.

HoctonnctBoM HOBoTO 3akoHa PK «O crienmnansHEIX rocyaapcTBeHHBIX opraHax PK» sBisercs To, 9To
B HEM YyPETYJIHMPOBAHbI CUTYAIlMH, KOTJa MOJYMHEHHBIC CTATKWUBAIOTCSA C (paKTaMH JaYd PYKOBOAUTEISIMH
HE3aKOHHBIX MPHKa30B WM yKa3aHUW. [IyHKT 5 cT.15 3akoHa ycTaHAaBIMBAET, YTO MPHU MOITYYEHUHN NIPHKa3a
WIN yKa3zaHus, MpoTuBopeyamux 3akoHaMm PK, coTpynHuk o00si3aH pyKOBOJCTBOBATHCA TOJIBKO 3aKOHAMH
PK. Ilpu 5TOM B 3aKoHe IeTadu3upyeTcs U MpoLeAypa peai3aluy I0A00H0r0 POla CUTYALHH.

Tax, crates 21 3akoHa mpeayCcMaTPUBAET, YTO BBIMOIHEHUE 3aBEIOMO NMPOTUBONPABHOIO MPHUKa3a UIH
yKa3aHHs HE OCBOOOXIAeT COTPYAHHMKA OT OTBETCTBEHHOCTH, HO MPU COMHEHHSX B IPABOMEPHOCTH IOJY-
YEHHOTO JIJISI UCTIOJIHEHHS PACTIOPSHKCHHUST OH JIOJDKEH HEe3aMENTUTEIbHO COOONIUTE 00 3TOM B MUCHMEHHON
(dopMe cBOEMY HENOCPEACTBEHHOMY PYKOBOJHUTEIIO U PYKOBOAMTEINIO, JaBIIEMY paclopsbkeHue. B ciyuae,
€CIIM CTOSIIMKA BBIIIE MO JOJHKHOCTH PYKOBOIWTEND MHUCHMEHHO MOATBEPKIACT JAHHOE PacIOpsDKEHHE, CO-
TPYOHHUK OOS3aH €ro WCIOJIHUTH, €CIIH TOJIBKO €r0 BBHIIIOJHEHUE He BIICUET JEHCTBHIA, KOTOPBIE OTHOCSTCS
K YTOJIOBHO Haka3zyeMbIM JesiHUsIM. OTBETCTBEHHOCTD 3a MOCIEACTBUS HCIIOJIHEHUS COTPYIHUKOM HETPaBO-
MEpHOT'0 PacHoOpsKEHHS HECET MOATBEPAUBILINM 3TO pacoOpsKEHHE PyKOBOAUTENb [1].

3a HEeBBITIOTHEHNE WM HEHAJIe)Kalee BHITOJHEHNE CBOMX CIYXEOHBIX 00S3aHHOCTEH COTPYTHUKHU He-
CYT YrOJOBHYIO, aIMUHUCTPATUBHYIO, TPAKIAHCKO-TIPABOBYIO, AUCIUIUIMHAPHYIO, MAaTEPHAIBHYIO OTBETCT-
BEHHOCTH B COOTBETCTBHH C ICHCTBYIOIIUM 3aKOHOAaTeNbCTBOM PK.

BaxxHoil rapaHTHE#l 3aKOHHOCTH B c(pepe IocyaapCTBEHHO-CIY)KEOHBIX OTHOIICHHM SIBISETCS MPABO
COTPYIOHHKOB Ha OO)KaJIOBaHWE MPUHUMAEMBIX B OTHOIICHWW HMX DPEUICHWA W NEHCTBUI BBIIIECTOSIIAM
JOJKHOCTHBIM JIMLAM U (MJIH) B CyIIE.

Oco0eHHOCTBHIO TTPOECCHOHABHON AesTENFHOCTH COTPYIHUKOB CHENHaIbHBIX TOCYIapCTBEHHBIX Op-
TaHOB SIBJSIETCS TO, YTO OHHM PEATU3YIOT CBOM MOJHOMOYHS, HE TOJNBKO MPeOhIBas B COOTBETCTBYIOIINX Y4-
PEXICHUSX CIIEIHAIbHBIX TOCYAapCTBEHHBIX OPraHOB, HO, 3a4acTyIO, M BHE UX, HAIpUMep, y4acTBys B Ooe-
BBIX JICHCTBHSX, BBIMONHSS 3314 B YCIOBHX YPE3BBIYAHOTO MIIM BOEHHOTO MOJIOKEHUS, a TAKXKE B yCIIO-
BUSIX BOOPYKCHHBIX KOH(MJIMKTOB, MPOXOXKJICHHS CIICIHAIbHBIX COOPOB, HAXOAACh B TUICHY, B MOJOXCHUN
3aJI0’)KHUKA WM UHTEPHUPOBAHHOTO H T..

[IpaBa cOTpyIHUKOB, CBSI3aHHBIE C TPOXOKICHUEM CITY>KOBL, TOIPA3IEIIAIOTCS Ha!

— HH)OPMAIIMOHHO-03HAKOMUTENBbHbIC (MOJy4YeHUE B YCTAHOBJIEHHOM IOpsIKe MH(POpPMAIUU U MaTte-

pHaIOB, HEOOXOAUMBIX ISl UCTIOTHEHHUS TOJDKHOCTHBIX 005S3aHHOCTEH; 03HAKOMIIEHHE C JOKyMEHTa-
MU, OTIPEAETSIONIMMH UX MPaBa M JOJDKHOCTHBIE OOS3aHHOCTH; JOCTYI B YCTAHOBJICHHOM MOPSIKE
B CBSI3U C HCIIOJTHEHUEM JIOKHOCTHBIX O0SI3aHHOCTEH B rOCYIapCTBEHHBIE OPTaHbl, OPraHU3alluy He-
3aBHCUMO OT UX OpPraHU3alMOHHO-IIPABOBON (OPMBI; 03HAKOMIIEHHE C OT3hIBaMHU 00 MX CIy»)eOHOH
NEeSTeTFHOCTH U IPYTHMHU TOKYMEHTaMH JI0 BHECEHHS UX B JIMYHOE JIEJI0, MaTepHalaMy JIMYHOTO Jie-
Ja, a TaKkKe NPUOOLIeHNE K JTMYHOMY Jelly MX MHCbMEHHBIX OOBSICHEHUH M OPYTruX JOKYMEHTOB H
MaTepHajoB);

— CBSI3aHHBIE C JOCTYTIOM K TOCYJIaPCTBEHHBIM CEKpeTaM (IOCTYyIl B YCTAHOBJICHHOM MOPSIKE K CBEJe-
HUSIM, COCTaBJISIONIMM TOCY/AapCTBEHHBIE CEKPETHl M MHYIO OXPaHAEMYIO 3aKOHOM TaiHy, €CIIi HC-
MOJTHEHHNE TOJHKHOCTHBIX 00S3aHHOCTEH CBSA3aHO C MCTIOJIH30BAHUEM TaKUX CBEJCHHN);

— CBSI3aHHBIE C MPOQECCHOHATBHBIM POCTOM (TIPOABMKEHUE IO CIY)XO0€ C Yy4eTOM pe3yJbTaToB CIy-
XKeOHOU NesSTeTbHOCTH, CTaka CIYXObl M YPOBHs KBaJdu(UKaluu; mpodeccuoHaNbHas Mepenoaro-
TOBKA, TOBBIIIICHHE KBATH(DUKAIIMH U CTAKUPOBKA);

— colpanbHble (MeIUIIMHCKOE O0ecTieueHe M CAaHATOPHO-KYPOPTHOE JIeUeHHE; IEHCHOHHOE o0ecredye-
HHUE U COLMaibHAas 3allMTa; )KUITUIIHOE 00ecTIeyeHNe; HaJIeKallue OPraHn3allMOHHO-TEXHUYECKUE U
CaHUTapHBIE YCIOBHS CITY>KOBI C y4ETOM 0COOEHHOCTEH CITyKOBI; OTIBIX);
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— CBSI3aHHBIE C MEpaMH MIPaBOBOI 3aIIUTHI (TOCYAapCTBEHHAS 3alTa CBOCH JKM3HH, 370POBhSI U FIMY-
IIECTBA, KU3HU, 3/IOPOBhSI M UMYIIIECTBA YICHOB CBOCH CEMBbH B COOTBETCTBHHU C 3aKOHOAATEIHCTBOM
PK; 3amura nepcoHaNBHBIX JaHHBIX COTPYIHUKA U YICHOB €r0 CEMbH; OOPAIICHUE K BBIMICCTOSIINM,
B TIOPSI/IKE TOJYMHEHHOCTH, JOJDKHOCTHBIM JIMIIaM, B BBIIIECTOSIINE OPTAHbI MK B CYJ IS 3aITUTHI
CBOWX TIPaB M 3aKOHHBIX MHTEPECOB, a TAKXKE IS pa3pelieHus] MHINBUAYAIbHBIX CIIOPOB, CBI3aHHBIX
C TIPOXOXKICHUEM CITY>KObI);

— IIpaBO HAa COBMECTHUTEIHCTBO (OCYIIICCTBIICHHE TPETOIaBaTeILCKON, HAYIHOW MIIM MHOW TBOPUYECKOMH
nestenpHOCTH) [1].

B mpouecce obcyxnenus u npunsatus 3akona PK «O cnenumansHbIX rocygapcTBeHHBIX opraHax PK»
npencraButTenu Komurera HanmoHabHOM Oe3onacHocTr PK BeIcTymanu 3a HajieeHUe COTPYIHUKOB CIICITH-
QJIBHBIX TOCY/aPCTBEHHBIX OPTaHOB, HAXOSAIIUXCS TPU UCTIOMHEHHUH CITY)KEOHBIX 00s13aHHOCTEH, HETIPUKOC-
HOBEHHOCTBIO. B 4acTHOCTH, peaarajgock 3aKpenuTb HOPMY O TOM, YTO IIPH MCIIOJIHEHUH CITy>KeOHBIX 005-
3aHHOCTEW HE IOITyCKAIOTCS aJMUHUCTPATUBHOE 3a/ep’KaHue, JTUYHBIN JTOCMOTp, JOCMOTP HAXOMSIIUXCS
P COTPYHUKE BEIEH U UCTIONH3YyEMbIX UM CIYKEOHBIX TPAHCIIOPTHBIX CPEACTB, OJHAKO JACIYTaThl KOMHU-
TeTa MO0 MEXIyHAPOHBIM OTHOIICHHSIM, 000poHe U Oe3onacHocTu Cenata I[lapnamenrta PK oTknonmmm 3to
MPeI0KCHHE.

OCHOBOTMOJNIATAIONUMH B CUCTEME OOSI3aHHOCTEH COTPYIHHUKOB CIIEIIHANBHBIX TOCYIapCTBEHHBIX Opra-
HOB SIBIISTIOTCSI 00SI3aHHOCTH co0ItonaTh KoHcTuTynnio u 3akoHoaatenbeTBo PK, obecreunBath cobimoze-
HUE U 3alUTy MPaB ¥ CBOOOJ YEIOBEKa U TPaKIaHNHA, 3aKOHHBIX HHTEPECOB (PU3NICCKUX U IOPUIMUECKIX
JIUII, TOCYIapCTBa. DTH JBE 00S3aHHOCTH MPOHU3BIBAIOT BCIO JCATEIBHOCTh COTPYAHHUKOB CIICIUATBHBIX TO-
CyIapCTBEHHBIX OpraHoB. Jlpyrue 00s3aHHOCTH, B IPUHIUIIE, UAYT B Pycie OOMIETIPUHATHIX TPEOOBaHMIA K
JEATEILHOCTH JIFOOOTO TOCYIapPCTBEHHOTO CITYKAIIIETO.

Tak, B cooTBercTBUHU cO CcT. 18 3akona PK «O crmenmuaibHBIX TOCyIapcTBEHHBIX opranax PK» corpym-
HUKH 00S3aHBI: OCYIIECTBISITH MMOJHOMOYHS B Tpejeiax MpPEAOCTaBICHHBIX MM IpaB M B COOTBETCTBHU
C TOJDKHOCTHBIMH OOSI3aHHOCTSIMH; COOIONATh CIIY>KEOHYIO U TPYAOBYIO JUCITUIUIMHY; IPHHUMATh Ha ce0s
OTPaHUYCHHS, YCTAHOBJICHHBIE 3aKkoHaMu PK; coOmmonaTh HOPMBI CITy>)K€OHOM 3THUKH; BEITIONHATH 3aKOHHBIC
MIPHUKa3bl U PACTIOPSHKCHUS PYKOBOJUTEINEH, PEIICHUS U YKa3aHUsI BBIIIECTOSIIIIUX OPTaHOB M JOKHOCTHBIX
JIUII, M3JaHHEIC B MIpe/ieaX UX MOJTHOMOYUH; XpaHUTh TOCYJapCTBEHHBIC CEKPETHl U HHYIO OXPAaHSIEMYIO 3a-
KOHOM TaifHy, B TOM YHCJIe ¥ TOCIIe MTPEKPAIICHNs CITY>KOBI B TeUEHUE BPEMEHH, YCTAHOBIEHHOTO 3aKOHOM,
0 YeM JlaeTcs TOIICKA; COXPAHATh B TallHE MOydaeMble MIPH MCIIOHEHUH CITY>)KEOHBIX 00sS3aHHOCTEN CBe-
JIeHWs, 3aTparuBaroNlie YaCTHYIO KHW3Hb, YECTh U JOCTOMHCTBO TpaxkaaH, U He TpebOBaTh OT HHUX Ipe-
JIOCTABJICHUS TaKOH MH(OpMAIUH, 32 UCKIFOUCHUEM CIIy4aeB, PEAYCMOTPEHHBIX 3aKOHAMH; 00eCIeYnBaTh
COXPaHHOCTh T'OCYJIaPCTBEHHOT0 HMMYIIECTBA; MOJAaTh ParopT B MHUCHMEHHOW (GopMe M HE3aMEIUTEIHHO
MH(OPMHUPOBATH HEMOCPEICTBEHHOTO U YIIOJIHOMOYCHHOTO PYKOBOJIUTEINSI B CIyYasiX, KOT/la YaCTHBIC WHTE-
PECHI COTPYAHMKA MEPECEKAIOTCS WM BXOIAT B IPOTHBOPEUNE C UX MOJTHOMOYHSMU; TOBBIIIATH CBOW PO-
(eccroHaIbHBIN YPOBEHb U KBATN(DUKAIHMIO;, HE JOMYCKaTh IMyOIHMYHBIX BBICTYIUICHUH, IPUIUHSIONINX BPE]T
WHTEpecaM CIIyKObI, COOOITUTH HEIMOCPEACTBEHHOMY PYKOBOJMUTENIO O TI0[aue 3asiBIICHUS O BBIXOJIE U3 Ipa-
xmanctBa PK B eHb ero mojaun; moiepKuBaTh HEOOXOIUMBINA YPOBEHB MPO(ECCHOHATBHBIX U MPABOBBIX
3HAHUH, PUINIECKOH, CIICITUAEHON U OOSBOM MOATOTOBKH [1].

[IpuHAIIEKHOCTh K TOCYJAPCTBEHHOM CiTy’k0e OO0yCIOBIMBAET HAJIMYHE B CTPYKType MX IPaBOBOTO
cTaryca nmpaBOOTpaHUYCHUSI.

Cormacao cT1. 19 3akona PK «O cnermumanpHBIX TOCYyIapcTBEHHBIX opraHax PK» coTpymHuk crienmais-
HBIX TOCYJJapCTBEHHBIX OPTaHOB HE BIPaBe:

1) OBITh JEMyTAaTOM MPEACTABUTEIBHBIX OPTaHOB U YICHOM OPTaHOB MECTHOTO CaMOYIIPaBJICHUS, CO-
CTOSATH B MAPTHX, MPO(PECCHOHATBHBIX CO03aX, BEICTYNATh B MOJIACPKKY KaKOW-TUOO TMOJUTHYSCKOH map-
THH, CO3/IaBaTh B CHCTEME CIEIHATBFHBIX TOCYJaPCTBEHHBIX OPraHOB OOIIECTBEHHbIE O0BETUHEHMSI, TIpeCie-
IYIOIUE TIOTUTHYECKUE TIeTTH, OCHOBAHHbIE Ha OOITHOCTH MX MPO(eCCHOHANBHBIX HHTEPECOB /ISl IPECTaB-
JICHUSI U 3aIIUTHI TPYIOBBIX, a TAKKE JPYTUX COIHATFHO-IKOHOMHUYECKHX MPaB U HHTEPECOB CBOUX YJICHOB U
YIIy4IIEHUs] YCIIOBUH Tpya;

2) 3aHUMAaTbCAd APYTOM OIUIAUMBAEMOW MAESITENBbHOCTBIO, KPOME MENarorHYecKoil, HaydyHOU W HHOU
TBOPYECKOH JEATEIHLHOCTH, 32 UCKIIOUCHHEM CIIy4aeB, KOTJa ATO SBISETCS €ro JODKHOCTHBIMH 00sI3aHHO-
CTSIMHU B COOTBETCTBHH C 3aKOHOJATENBCTBOM PK;

3) 3aHMMAaThCH MPENNPUHUMATENBCKON NMeATeNFHOCThIO, BXOJAUTh B COCTaB PYKOBOJISAIIETO OpraHa
WJIM HAaOJIOIaTEIbHOTO COBETa KOMMEPYECKON OpraHn3aliy, 3a UCKIIOYEHHNEM CITydaeB, KOTJa 3TO SBISETCA
€ro JIOJDKHOCTHBIMU 00513aHHOCTSIMU B COOTBETCTBUU C 3aKOHOAATEIbCTBOM PK;
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4) OBITH TPEJCTABUTENIEM IO JCJIaM TPETHHX JIUII, 32 UCKIIOUYCHUEM CITy4aeB, MPETyCMOTPECHHBIX 3a-
koHamu PK;

5) WCHONB30BaTh B HECTY>KEOHBIX IENSIX CPEACTBa MaTepHAIbHO-TEXHUYECKOT0, (PMHAHCOBOTO U WH-
(hopMaImOHHOTO 00ECTICUEHHS €T0 CIIYKEOHOU JEATENBHOCTH, IPYroe roCyIapCTBEHHOE UMYIIIECTBO U CITY-
KeOHYI0 HH(POPMAILIHIO;

6) y4JacTBOBaTh B NIEHCTBUSX, MPEMATCTBYIOIINX HOPMAIbHOMY (PYHKIIMOHHUPOBAHHIO TOCYJapCTBEH-
HBIX OPTaHOB M BEITIOJHEHHIO CITYKEOHBIX 0053aHHOCTEH, BKIIFOUYas 3a0aCTOBKY;

7) B CBSI3U C HCIIOJIHEHUEM JOJDKHOCTHBIX TMOJHOMOYHU TOJIh30BAThCS B JIMYHBIX LEISIX YCIyraMu
(pM3HYECKUX U IOPUINIECKUX JIUIT;

8) WCmoNp30BaTh CBOE CIy)KEOHOE TOJOXKEHHE B KOPBICTHBIX IIENISAX, B TOM YHCIE IyTEM CroBOpa
C IOJDKHOCTHBIMU Y MHBIMHY JIUIIAMU;

9) 3aHWMAaTh JOKHOCTH, HAXOJMIIYIOCS B HETIOCPEACTBEHHON MOMYMHEHHOCTH OJKHOCTH, 3aHU-
MaeMoM ero OIM3KUMH POJICTBEHHUKAMH (POIUTENSIMH, I€TbMH, YCRIHOBUTENSIMH, YCBIHOBICHHBIMH, MTOJTHO-
POIHBIMH U HETIOJHOPOJHBIMU OpaThsIMHU M CECTPAMH, ACTyIIKaMu, 0a0yIIkaMu, BHYKaMU) WIA CYNPYTrOM
(cynpyroii);

10) oTka3wpIBaThCA WM YKIOHATHCA OT MPOXOXKICHHS 10 HANPABIECHUIO YIOJTHOMOYEHHOTO PYKOBOJU-
TEJS MEIUIIUHCKOTO OCBUICTEIHCTBOBAHUS B CICIIMATU3UPOBAHHBIX MEIUITTHCKUX YUPESKICHUIX (HAPKOJIO-
TUYECKHE TMCTIAHCEPhI) Ha MPEAMET YIOTPEOJICHHS, B TOM YHCIIE SITU30INYECKOTO, BEIIECTB, BHI3BIBAIOIIUX
COCTOSIHHE aJKOTOJIFHOTO, HAPKOTHYECKOTO, IICUXOTPOITHOT0, TOKCHKOMaHHYECKOTO OINbSHEHUS (MX aHajo-
roB) [1].

Ecnu 1o noctyruieHus Ha ciyx0y B CHEIUMaTbHBIC TOCYIapCTBEHHBIC OpPraHbl COTPYAHUK UMEN B COO-
CTBEHHOCTH aKIUH (OJIM y9acTHs B YCTABHOM KalWTalle) KOMMEPUYECKHUX OpraHu3aIfii 1 HHOE UMYIIECTBO,
WCTIONIb30BaHME KOTOPOTO BIIEYET MOMYUSHHE JOXOI0B, 32 UCKIIOYCHUEM JCHET, OOIUralnii, maeB OTKPHITHIX
Y WHTEPBAJBHBIX TTACBBIX WHBECTUIIMOHHBIX (DOHIOB, 3aKOHHO MPUHAISIKAIINX €My, a TAK)Ke HHOS UMYIIIe-
CTBO, MEPENaHHOE B UMYIIICCTBCHHBIN HAEM, TO B TCUCHHUE MECSIIA TI0CJIC BCTYIUICHUS B JIOJDKHOCTh OH 00s-
3aH Ha BpeMs POXOXKIEHUS CITy>KOBI MepeaTh UX B JOBEPUTEIbHOE YIIPaBIEHIE, COXPAHSS 32 COOOH MpaBo
Ha MOJIyYeHHE TOXOAOB OT MEPEJAHHOr0 B JOBEPUTEIBHOE YIIPABICHNUE UMYIIIECTBA

Kak crnemyer u3 comepkanus JaHHOW CTaThH, IEPEUEHb ITUX NIPABOOTPAHUYCHHN, TIO CPABHEHUIO C Tie-
peYHEM TIPaBOOTpaHUICHHM, TpeaycMOTpeHHBIX cT.10 3akoHa PK «O rocymapcTBeHHOM Ciry:k0e», IHpe.

CraTyc COTpYAHHKOB XapakTepu3yeTcs JOCTaTOYHO pa3HOOOPa3HBIMH MepaMH COLUAIBLHON W TPaBOBOM
3aIUTHl, KOTOPBIE PeriaMeHTUpoBaHbl B CT. 73 3akoHa PK «O cnenmanbHBIX TOCyAapCTBEHHBIX opranax PKy.

Tax, omHOI U3 OCHOBHBIX HOBEJUI SIBIJIOCH BHEAPEHHE HOBOI MOJEIH O0ECTIEUeHHsI COTPYIHUKOB CIIe-
[MANBHBIX TOCYaPCTBEHHBIX OPraHOB )XKMIBEM Ha OCHOBE €KEMECSYHBIX JIEHE)KHBIX BBITUIAT TIOCPEICTBOM
OTKPHITHS HAKOIUTEIBHBIX CUETOB B 0aHKAaX BTOPOTO YPOBHS, YTO MO3BOJIMT apeHAOBATh XUJIbE JTHOO TIPH-
o0OperaTh ero Ha UMOTEYHOH ocHOBe. CyMMa €KEMECSYHBIX BHIIUIAT OYJIET OMPEASIAThCS UCXOMAS U3 CTOH-
MOCTH apeH/IbI Ha OCHOBE JAaHHBIX ATEHTCTBA 0 CTATUCTHKE, COTJIACHO YCTAaHOBJICHHOHN 3aKOHOJATETECTBOM
HOPMBI JKAJIOW TIIOIIAIN HA OJHOTO 4enoBeka. [Ipu aToM pacxomoBaHMe TaHHBIX CPEACTB OYAET pa3pemeHo
TOJIBKO JUISL apEH/IbI, MPUOOPETEHUS JKUIbsl TIOCPEICTBOM HITOTECKH, KWIHIHBIX COSPEIKCHUN WU y4aCTHS
B JIOJICBOM CTPOUTEILCTBE [6].

[Ipenmy1iecTBO JaHHON MOJAENTH COCTOUT B TOM, YTO OHA, B OTJIHYHE OT MPEKHEH CUCTEMBI, JaeT BO3-
MOXKHOCTh B T€UCHHUE JICCSITU JIET 00ECIICUUTh KIITHEM BCEX HYXKIAIOIIUXCS COTPYAHUKOB CIICIUANBHBIX T0-
CYJIapCTBEHHBIX OPTaHOB.

Hapsny ¢ aTuM niperycMaTpuBaeTcs BO3MOXKHOCTh POPMUPOBAHHUS CITYKEOHOTO JKMITHITHOTO (hOHJ2, HE
MOITIKAIIECTO MPUBATH3AIMN COTPYAHUKAMHU CIIEIUAEHBIX TOCYJIapCTBEHHBIX opraHoB. OH OyneT Gopmu-
poBatbcs B OpsKe, ycTaHaBnuBaeMoM [IpaBurenscteom PK.

B 3akone PK «O crnenmanbHBIX rocyIapcTBeHHbIX opraHax PK» moapoOHO yperyiupoBaHbl MpOLEAy-
PBI IOCTYTUIEHUS M TTOPSAOK MMPOXOXKACHHUS CIIYKOBI B CIIEIIMATIBHBIX TOCYIaPCTBEHHBIX OPTaHax.

OO0IIMMU YCITOBUSMU TIOCTYIUICHHS HA CITY>KOY B CHEIIMATLHBIC TOCYIAPCTBEHHBIC OPTaHbI SBIISIOTCS:

— rpaxaancTtso PK;

—Bo3pacT. Ha ciry»x0y B crenuanpHbIe TocyaapcTBeHHbIe opranbl PK mpuamMarotcst rpaxmane PK,
JOCTUTIIIFE BOCEMHAJIIATHIETHETO0 BO3pAcTa, HO HE CTapIie MpeaeabHOTO BO3pacTa MO 3BaHUSM,
ycraHoBiIeHHBIM 3akoHOM PK «O cmenmmanmbHBIX TOCymapcTBEeHHBIX opraHax PK». Ha cuyxOy
B OTICpaTHBHBIC W MIPUPABHEHHBIC K HUM TIOJPa3/ICICHUS 3aUUCIISIOTCS TpaXKaaHe (KpoMe KYpCaHTOB
CHCIMATLHBIX (BOSHHBIX) YUCOHBIX 3aBeCHMIA) He MoJoxe 23 net. HoBiecTBOM 3aK0HA SIBUIIOCH TO,
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YTO BO3pacT JUIsl IprueMa Ha ciry:k0y B ocHOoBHbIe nonpazaencHus KHB, Ciryx0n1 oxpansl [Ipe3unen-
ta, Ciry>kObI BHEITHEH pa3Benku «CrIpOap» MOBHIIICH;

— HaJT4re HEOOXOAMMBIX JIMIHBIX, MOPAIBHBIX U MPO(PECCHOHATBFHBIX Ka4eCTB;

— ypoBeHb 00pa30BaHMUS;

— COCTOSIHHE 3[TOPOBBsI U (PU3UUECKOE PA3BUTHE;

— 00513aHHOCTH JINIIA U 9JICHOB €T0 CeMbH (CyNpyTH (CymnpyTra), COBEPIICHHOICTHUX JACTECH M JIMII, HaXO-
JSIIUXCS Ha €r0 WKIUBEHUH U TMOCTOSHHO MPOXHUBAIOIINX C HUM) MPEIOCTaBUTh CBEICHUS O cAade
JIEKJIapaliy O T0X0/1aX U UMyIIecTBe B cooTBeTCTBHH ¢ 3akoHOM PK «O 6oprbe ¢ koppymueii»;

— yCTaHOBJIEHHE €MHOTO TepeYHs OCHOBAaHUI OTKa3a Tpak[JaHWHY B IOCTYIUIEHWHU Ha CIykOy B cIie-
[MANbHbBIE TOCYIapCTBEHHBIE OPTaHbl.

OcHoOBaHUSA TSI OTKa3a TPAKIAHUHY B TIOCTYIUICHUH Ha CIYXKOY B CIIEIIHAIbHBIE TOCYIapCTBEHHBIE Op-
raHpl, yCTaHOBJICHHBIC CT.7 3akoHa «O CHEIMANBHBIX TOCYIAapPCTBEHHBIX opraHax PK», MoxxHO moapasie-
JIUTH Ha TPU BUa — OOIIHeE, CIIeUaIbHBIC H 0COOBIE.

O06mue — 3To Te, KOTOpBIE MPHUCYIIN BCEM TOCYIaPCTBEHHBIM CIyXaluM. Tak, MpemnsTCTBYyeT MOCTyII-
JICHUIO Ha CITYkO0Y B CIICIIUANIEHBIC TOCYIaPCTBEHHBIC OPTaHbI:

1) wanmuuue cyaeOHOTO pelIeHUs O MPU3HAHUH IPaXKTaHWHA HEIeeCIIOCOOHBIM HITH OTPaHUYCHHO Jiee-
CIIOCOOHBIM;

2) 3aKIroYeHHE BOCHHO-BPAauyeOHOM KOMHCCHH O HAJWYAHM Yy TPakKIaHWHA 3a00JIEBaHUS, MPEISATCT-
BYIOIIIETO BBITIOJHEHHIO JTOJKHOCTHBIX TTOJTHOMOYHIA;

3) oTKa3 IpUHATH Ha ce0s IPABOOTPAHUYCHUS, YCTAaHOBICHHBIC 3aK0OHOM PK;

4) Hanmuue ¢GakTa MPHUBJICUCHUS B TCUCHUE TPEX JIET MEpe MOCTYIUICHUEM Ha CIYKOYy K THUCITUTLIH-
HapHOH! OTBETCTBEHHOCTH 3a COBEPIIICHUE KOPPYIIIHOHHOTO ITPABOHAPYIICHUS;

5) Hamuume nepej NOCTYIUICHHEM Ha CITy)KOY B TedeHHue roja (akTa HAJIOKEHUS B CYACOHOM MOPSIKES
aJIMMHHCTPAaTUBHOTO B3BICKAHMUS 32 YMBIIIJICHHOE MPAaBOHAPYIIICHHE;

6) Hanuuue (akTa COBEpIICHHS B TEUCHUE TPEX JIET Nepe/i MOCTYIUICHHEM Ha CITy)K0Yy KOppYMIUOH-
HOTO MPaBOHAPYIICHHUS, TIOBJICKIIIETO HAJOXKCHUE aJIMUHUCTPATUBHOTO B3BICKAHUS B CYACOHOM IOPSIKE;

7) coBepleHHE KOPPYIIIHOHHOTO MPECTYILICHUS;

8) yBombHEHHE ¢ PabOTHI (CITyKOBI) 3a COBEpIIEHNE KOPPYIMIIMOHHOTO TIpaBoHapymeHus [ 1].

CrenmanbHbIE — 3TO T€, KOTOPBIE OTHOCATCS TOJBKO K COTPYAHUKAM CIEIUAIBHBIX M MPAaBOOXPAHU-
TEIBHBIX OpraHoB. K TakoBBIM OTHOCHTCSI OTKa3 B NpUEME Ha CIy)Oy B CHEIMaIbHBIC TOCYIapCTBCHHEIC
OpraHbl JIUIA, paHee CYJAUMOIO WM OCBOOOXKICHHOTO OT YTrOJIOBHOW OTBETCTBEHHOCTH 1O HEPEeaOWIIMTH-
PYIOIIUM OCHOBAHMSIM, a TaKKe YBOJCHHOTO IO OTPUIATEILHBIM MOTHBAM C TOCYJapCTBEHHOW CITYXKOBI,
Y3 UHBIX CHCIMAIBLHBIX TOCYIapCTBEHHBIX OPTaHOB, MPABOOXPAHUTEIHHBIX OPTaHOB, CYJOB U OPTaHOB FOC-
THIUH.

Oco0ple OCHOBaHUS MPUMEHSIOTCS JIUIIb K TPETEHACHTaM Ha JOJDKHOCTH B CHEIMAJIbHBIX TOCyAap-
CTBEHHBIX opraHax. K HUM OTHOCHTCS OTKa3 B MpHEME Ha CIYKOy B CICIHAIbHBIC TOCYAapCTBEHHBIC
OpTaHBbI JIHII;

— HE MPONIEIITNX CHEITHANTBHYIO TIPOBEPKY U (FUIN) COOOITUBIITNX 3aBEIOMO JIOKHBIC CBEIIEHUS O cebe,
CYIIpyTe M CBOMX OJIM3KUX POJICTBEHHHUKAX (POIUTENSX, JETSIX, yCHIHOBUTENSX, YCHIHOBICHHBIX, MTOJI-
HOPOJIHBIX U HEMOJIHOPOIHBIX OpaThix M CECTpax, AeMyIIKax, 0adbylikax, BHyKax);

— UMCIOIIHX OJIM3KUX POJICTBCHHHUKOB (POIUTEINICH, AeTeH, YCHIHOBUTENICH, YCHIHOBJICHHBIX, MTOHOPO/I-
HBIX W HETIOJIHOPOJHKIX OpaTheB M cecTep, AeAylIeK, 0adyiiek, BHYKOB) U Cynpyry (cynpyra), KOTo-
pBI€ COBEPIIIHITH TSHKKHE U 0CO00 THKKHE TPECTYTUICHHUS;

—HE MPOMIEANUX MCUXOPUZNOIOTHICCKOS WIM MEAWIMHCKOE OCBUJCTEIHLCTBOBAHUE B BOCHHO-
Bpa4yeOHBIX KOMHUCCHSIX WM MOJUTPAdOIOTUIECKOE MCCIICIOBAHUE NI OTMPEACICHUS TTPUTOTHOCTH
K ciyx0e. ClefyeT OTMETUTh, YTO CHEIHAIbHBIA TOCYaPCTBEHHBIH OpPraH MOXKET U HE OOBSCHATH
KaHJIUAATy YCTAHOBJICHHYIO IPUYHMHY OTKa3a B IpHeMe Ha CIyxOy.

Heob6xoaumMo OTMETHTD, YTO MOJNI0KEHHS, Kacalomuecst IPOBEACHUS IICUXO()U3HOIOTHYECKOTO OCBH/IE-
TEJIHCTBOBAHUS U MOJUTPAGUISCKOTO UCCIICOBAHUS IPETEHACHTAMH Ha TaK HA3bIBAEMOM «JIETEKTOPE JIKI,
SIBIISTIOTCS. HOBEJJIAMH 3aKOHA B YaCTH O0SI3aHHOCTEHN COTPYAHUKOB CIIEIMATBHBIX TOCY/TAPCTBEHHBIX OPTaHOB.

Kak cremyer u3 conepkaHusi pacCMaTpHUBaeMOU CTaThH, OTPAHWYCHHS TIPU MOCTYIUICHUH Ha CIIyXO0y
B CIICIMAIILHBIC TOCYJaPCTBEHHBIC OPTaHbl rOpa3zio )KeCcT4e, YeM Te, KOTOPhIC PpeycMOTpeHbl 3akoHamu PK
«O rocynapcTBeHHOH ciyx0e» n «O IpaBOOXpPaHUTEIBHOH CIy)K0e».
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C yueToM crneniu(UKY JODKHOCTEH B 3aKOHE YCTaHOBJICHBI YETHIPE OpraHU3aIlOHHO-TIPABOBBIX CIIO-
co0a TOCTYIUICHUS Ha CITy>KOY B CIeHaIbHBIE TOCYAaPCTBEHHBIE OPTaHbI:

— KOHKYPC;

— Ha3HaYeHWe (U1 HEKOHKYPCHBIX JOKHOCTEH);

— TpreM Ha y4eOy B BICIINE yaeOHbIE 3aBEJICHHS CIIEINATFHBIX TOCYAAPCTBEHHBIX OPTaHOB;

— Ha3HaYeHWE WK W30paHue (IS MOJIUTUIECKUX TOJDKHOCTEH).

PesroMupys n3moskeHHOE BBIIIE, MOXKHO CIETaTh BHIBOJ O TOM, 4To 3akoH PK «O crenuanbHbIX rocy-
napcTBEeHHBIX opraHax PK» sBuics BaXXKHBIM 3TalioM B MHCTUTYITHOHAIHM3AINHA COBPEMEHHON CHCTEMBI Opra-
HOB HAITMOHAJIBHOHN Oe3omacHoCcTH He3zaBucuMoro Kazaxcrana. [IpuHATHE TaHHOTO 3aKOHA MPUIAIO HOBBIN
HMMITYJIBC JIJISl COBEPILIEHCTBOBAHUS CITy>KOBI B CHEIMAIFHBIX rocyaapcTBeHHbIX opranax PK. O6 stom cBu-
netenbcTByeT YKa3 [Ipesunenta PK ot 22 mapta 2013 1. Ne 528 «O mpoBeneHNN BHEOUEPETHOW aTTeCTAIIAN
BOCHHOCITYKAIIUX 10 KOHTpakTy [lorpannynoii cimyx0s1 KomuTeTa HampioHaasHOW Oe3omacHOCTH Pecmy0-
nuku Kazaxcran», cornmacHo kotopomy a0 31 aexadbps 2013 r. Obuta mpoBeneHa BHEOUEpEIHAS aTTeCTAIINS
BOCHHOCITYXaIuX 1o KoHTpakTy [lorparwmyanoii ciry:x661 KHB PK [7].

Takum 00pa3oM, HOBasi MOJICIb TOCYIAPCTBEHHBIX CICIIHABHBIX OPraHOB MO3BOJIMNIA MOBBICHTH KAYeCTBO
KaZpoBOTo cocTaBa ¥ 3((eKTHBHOCTh HAIMOHAIIBHBIX CITEIICTYKO, 3HAYUTENFHO YCOBEPIICHCTBOBATH OPraHM3a-
V0 U (DYHKIIMOHMPOBAHUE WHCTHTYTA CIICIMATLHON TOCYIapCTBEHHON CITYXKOBI, YTO, HECOMHEHHO, OyJIET CIo-
COOCTBOBATH MOBHIIICHHUIO YPOBHS 3aIUIIICHHOCTH HAIMOHAIBEHBIX HHTepecoB PecryOmmku Kazaxcran.
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K.C.MycinimoBa

Ka3zakcran Pecny0yiukachiHIa apHaiibl MeMJIEKETTIK
OpraHaapbIHAAFbI KbI3MeT

Maxkanaga «Kaszakcran PecrmyOnuKkachlHBIH — apHailbl  MEMJICKETTIK — OpraHiapbl» Typanbl KasakcraH
PecryGmkachIHbIH 3aHbBIHA, COHBIMEH KaTap 0acka HOPMATHBTIK-KYKBIKTBIK aKTiIEpiHe Talnay KYpridy apKbLIbI
apHaiibl MEMJICKETTIK  KbI3METTIH  YHBIMIACTBIPYLIBUIBIK-KYKBIKTBIK ~ HETi3iHe  OailJlaHbICTBI  Cypakrap
KapacThIpbUFaH. ABTOPMEH apHaiibl MEMJICKETTIK OpraHHBIH TYCIHIrl, KaFuganapbl, apHailbl MEMIICKETTIK
OpraHIapabIH KbI3METKEPIIEpiHiH KYKbIKTaphl, MIHIETTEpl, ONapFa KOMbUIATBIH KYKBIKTBIK ILEKTEYIep KaH-JKaKThl
3epTTENTeH.

K.S.Musilimova

The service in special state authorities of the Republic of Kazakhstan

In this article, based on an analysis of the Law of the Republic of Kazakhstan «On special state authorities
of the Republic of Kazakhstany», other normative legal acts are considered organizational and legal founda-
tions of special public service. The author researches the concept, principles, rights, duties, legal restrictions
of employees of special public authorities, special features of service in government authorities.
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Multiparty system as a basis for forming of sovereign
political system of Kazakhstan

This article discusses the political system of the Republic of Kazakhstan, including the formation of a multi-
party system. Position of the parties in the state is determined by several regulations. Scientific study of the
legal status of political parties is important for the resolution of practical and legal problems of the develop-
ment of this phenomenon in our society. Background research is that theoretical and practical problems of le-
gal regulation and development of political parties among the priorities and are traditionally the focus of both
foreign and domestic legal and political science.

Key words: Republic of Kazakhstan, Commonwealth of Independent States, pathogenesis, multiparty system,
political parties.

In the difficult transition of creating a fundamentally new democratic system in republic is becoming
more visible process of mutual influence, interdependence of political pluralism and democratization, activi-
ty of political parties and the formation of a sovereign state.

At the first stage of democratization of Soviet society there were serious clash of opinion, a struggle for
the abolition of Article 6 of the Soviet Constitution that legislated the leading role of the CPSU in the state.

The multiparty system on the territory of Commonwealth of Independent States (CIS) introduced by the
Law of the USSR on March 14, 1990 «On Approval of the post of President of the USSR and the Amend-
ments to the Constitution (Fundamental Law) of the USSR», which was approved by the new article in the
Constitution of the USSR that admits the existence of the other political parties along with the Communist
Party. In fact, the right to exist alternative political parties received only 1 January 1991, when the USSR‘s Act
«On Public Associations» came into force.

However, the multi-party system was actually abstract because none of the newly created political par-
ties could not create real competition of the CPSU for objective reasons, and, consequently, to actually par-
ticipate in the political life of the country [1; 50].

As the President of the Republic of Kazakhstan N.A. Nazarbaev noted, «... the fundamental turning
point opening the way for the establishment of a multiparty system was the collapse of the USSR and its ce-
menting element represented by the CPSU» [2].

Indeed, the establishment of a multiparty system in Kazakhstan has a general rules with the similar pro-
cesses in other CIS countries.

Almost everywhere there was not just a transition from one-party system to a multiparty, there was
an interrelated process of eliminating state-political monopoly of the CPSU, the creation of the new state and
its appropriating party system.

At the same time, it is clear that the development of a multiparty system in Kazakhstan has its own
characteristics due to the specific historical, demographic, political, ethnic and cultural identity, predetermin-
ing the specifics of patrogenesis and functioning of the party system in the country. Thus, to understand
the role of political parties in forming the legal states system and civil society in Kazakhstan should make
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a point of internal policies of senior management shows focus on the implementation of the national interests
of the country through loyalty to political parties and movements and the cooperation with them [3].

The process of creating a multi-party system is difficult and many-sided.

As the scientist S.A. Dyachenko noted: «A multi-party system is not confined to the presence of several
registered political parties».

This is the well-organized, well-functioning system in which political parties are on an equal legal con-
ditions, fair compete for the influence over the major groups and sectors of society, it is the system which is
provide the principle of rotation of parties in power depending on the clearly expressed will of voters ",
a system in which «multiparty means the presence of number of political associations who express and pro-
tect diversity existing (or emerging) social interests on the political level» [1; 52].

A number of researchers believe that, firstly, «the classification of political parties and movements
of Kazakhstan is difficult by the fact that in addition to the traditional division into «right», «left» and «cen-
ter» there are a number of organizations in which the preferred direction is the ethnic issuesy» [4; 172].

Secondly, «the most important factor underlying features of the development and establishment
of a multiparty system in Kazakhstan in recent years was specific citizens’ consciousness based on a com-
plex and bizarre intertwining of Soviet statist ideology and Asian paternalism ...» [4; 222].

Third, the mentality of Eastern society, entered into a period of modernization, characterized by «com-
mitment to charismatic leaders, hierarchy, personality orientation, the search for consensus» that affects
on the formation of democratic institutions.

It is important to have an understanding of the political changes in the last 20 years to understand
the nature, content and features of the process of multiparty system formation in the country, its role in the
formation of the Kazakh state system, the specificity of their interaction, identify the levels of their interac-
tion.

According to the well-known periodization process in Kazakhstan the forming of public-political sys-
tem can be divided into five stages

The end of 1986. — beginning of 1990 (the formation of informal associations);

Initial period: 1990-1991 (creation of parties, movements and organizations);

Average period.: the period from the end of 1991-1995 (formation of the independent Republic of Ka-
zakhstan, the political differentiation and registration of parties, public associations);

Late stage: 1995—1999 (the formation time of a number political parties);

The present stage is the period, which begins from the second special presidential elections of Kazakh-
stan.

The role of political parties in the statehood were both positive and negative the causes of which lie
in the fact that level of democracy in today's transformed Kazakhstan is still low, while political socialization
includes nonrecurring and parallel learning processes of democratic political culture on the one hand and
loosing estimates, judgments, political orientations and values inherent in of totalitarian system on the other
hand.

Changing the mechanisms of political socialization in the country was complicated by overlaying not
only social class, but also of national conflicts in combination with the transformation of the political system
on a background of deep systemic crisis. This unique combination of factors had seriously changed man's
relationship with the state and its institutions, and imposed its own character on the promotion of the society
towards political pluralism

In the first period of the development of socio-political organizations of Kazakhstan had set the prereq-
uisites for the transformation from the quasi-sovereign states in the real sovereign. Since then, many of the
social and socio-political groups came in the movement and their interests had gradually structured. Since
the same time began the changing of the nature of political and party system of Kazakh society, which,
in turn, affected to the formation of a new government.

The club type associations, formed after the December 1986 events, created the prerequisites for dis-
mantling existing Soviet party-state system, new statehood and suitable political system

There were prerequisites for the formation of political society in which civil and protoparties institu-
tions mediate the relationship between citizens and the state in 1988—1990 years in Kazakhstan.

It’s necessary to stress that for most social structures of the first period characterized by a strong leaning
orientation of opposition to the current government. Although, along with it, arose the associations of citi-
zens consolidating their efforts to support the transformations in society. However, regardless of the direc-
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tion and the nature of its activities the associations operated separately in the various regions of the country
at this stage. Many of them had no program of action. The population didn’t trust them.

The second stage of the development of multifunctional structures of civil society characterized by the
kind of surge public activity, its high dynamics, the emergence of new organizations, decay, splits, all kinds
of reorganization in public associations.

This had been facilitated by the abolition of Article 6 USSR Constitution on the II Congress of People's
Deputies of the USSR in 1990 that enshrined one-party political system and the dominance of the Com-
munist Party.

This step removed the obstacles to institutionalization of political structures and proclaimed permissive
policies of the state towards a multiparty system and pluralistic society.

The emergence of different in their orientation of social initiatives, caused by the inclusion of a signifi-
cant number of citizens in political life, as well as the diversity of their interests, determined the occurrence
of historical and educational, national, cultural, peacemaking, anti-war, environmental and other movements
and currents.

This period is conditional on dissatisfaction of the opposition with the state of affairs in the state, in-
creased activity of the masses in connection with the elections in the republic and local Soviets of People's
Deputies and as result of the desire of social movements and parties to push «their» candidates, the tendency
of ethnic communities of Kazakhstan revive folk customs, traditions, spiritual culture and developing in con-
nection with the movement of national-patriotic forces for the independence and sovereignty of the Republic
of Kazakhstan.

The appearance of numerous voluntary associations of citizens, in turn, stimulated the creation of
an appropriate legislative framework. The ideological and political diversity in the country proclaimed in the
Declaration of State Sovereignty of the Kazakh SSR, adopted by the Supreme Soviet of the Kazakh SSR,
October 25, 1990, which created legal preconditions of institutionalizing multiparty system. The 1991 Law
«On Public Associations in the Kazakh SSR», acknowledged as such «voluntary formation of citizens united
on the basis of common interests» [5].

Thus, by early 1991, you can note the appearance of the spectrum of political associations, the main aim
of them was to mobilize their own resources, struggle for population’s support of their ideas and actions.

The beginning of the middle period of multiparty development coincides with the state independence.

Further development was given to the party and movements which bring to the forefront ethnic values,
thereby contributing to the ethno-political differentiation of the Kazakh population.

Significant influence of national-democratic organizations made favor the struggle for giving constitu-
tional status of the Kazakh language

In this context, it seems to pay tribute to the People's Congress of Kazakhstan, the civil movement
«Azaty, the International antinuclear movement «Nevada-Semipalatinsk» and a number of others, who with
simple and understandable slogans and appeals in the interests of majority of the population contributed
to the attainment of Kazakhstan state sovereignty. Their main program goals and objectives were: to revive
of the Kazakh nation, the full develop of all national and ethnic groups in Kazakhstan, unite of national-
patriotic forces to create a legal and multiparty society, create the independent state based on democratic val-
ues. The socio-political organizations movant with alternative draft bills on citizenship, migration, the Con-
stitution, etc.

However, during this period the parties were almost «off» from the transfer of political experience and
training policy action skills for most of the population.

Such «aggressive» activity of public associations was linked with the deepening socio-economic crisis,
increasing political and legal controversies, indecisive and inconsistent, half-hearted actions of the union
leadership. The growth of anti-communist sentiment led to the assertion in the socio-political organizations
of radical-liberal, or nation-state doctrine.

The ideas to revive the original Kazakh culture, language were lobbied with strong enough in 1990—
1991 CM «Azat» and were indicated in the Law «On the State Independence of the Republic of Kazakh-
stany», adopted in 1991.

However, considering the activities of interfornt «Unity» and several other organizations, closed in the
narrow ethnic framework led to understanding the necessity to reject the creation of a possible legal frame-
work for the politicization of delicate problems in the sphere of international relations. Therefore, in this Act
were laid approaches based on the ideology of national statehood. The development of these approaches cre-
ate the prerequisite from release of ethnocentrism manifestations.
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At once this law carried a strong imprint of a compromise between the main socio-political forces.
Thus, in particular, the priority given to individual rights, as opposed to the rights of the nation. At the same
time the law «united people of Kazakhstany» is viewed as consisting of all nationalities, united by common
historical destiny with the Kazakh nation.

On this stage of the formation of a multiparty we observed the awareness that ethnic issues passed into
the background and departure from the populist democracy. There are new parties, new political movements.
Moreover, if in the early stages the associations were creating due to civil initiative with loyal attitude of the
authorities, then the creation of political parties were involved the mechanisms of their formation as the «bot-
tom» (PDA GDK «Azat») and «top» (SEC, PNKK, PNEK) [2].

Development of a multiparty system was in brand new conditions for the state's sovereignty and inde-
pendence.

The political pallet in 1993-1995 was considerably diversity and the traditional scheme — «liberal re-
formers», «national-patriots» — in the new political environment has become inadequate time.

The liberal democratic reforms lead to relationship between party-political and state institutions in the
plane of the joint work on the approval of Kazakhstan as the independent state on the global community.
This led to the adoption the first Constitution of the Republic of Kazakhstan in 1993.The consensual poten-
tial of this Basic Act on the status of the Russian language, citizenship, the presence of the notion of «Ka-
zakh statehood», checks and balances among the branches of government proved insufficient, and in 1994
certain provisions of the Constitution have been criticized that made the political situation in the country
complicated. It served as a catalyst of appearance of new political parties and associations.

The main reason for their creation during this period were the personal considerations when in the eyes
of the people is determined by the political unification of the personality of its leader, unlike many other
states, where most policies are determined by the identity of his party affiliation. This is one of the specific
features of partogenesis in Kazakhstan.

During this period in the previous election campaigns in the highest legislative body of the country be-
came apparent his other specifics when voters expressed their preference for the person who is running the
line from politics to the party that he represents (if any), and only then to the party program installations. It is
known that in western countries this process takes place in the opposite direction: from the realization of their
political needs of a particular political party, ability to realize them, and through it — and its candidates.

During this period, political parties, as well as the whole society, in 1995, supported the initiative of the
Assembly of Peoples of Kazakhstan to extend the powers of the President of Kazakhstan Nursultan
Nazarbaev, and the adoption of the new Constitution of the country, demonstrating unity in support of the
strategic direction of development of Kazakhstan as a secular, legal, democratic and the welfare state.

Constitutional recognition of freedom of association, prohibition of restriction of rights and freedoms
for political reasons, providing equal legal opportunities to public associations in 1995 ensured the real polit-
ical and ideological pluralism, real multiparty system.

The impact of these principles great not only for parties, but also spreads wider — the very public poli-
cy on democratization of Kazakh society.

Thus, in the political system of the country there is a new political atmosphere. Get out from the shack-
les of command-administrative system, freed from ideological coloration, from the definition of «Soviet»
and «Socialist» before Kazakhstan opened a real prospect of building politically and economically independ-
ent state and its entry into the world community. And this step was the strengthening of the political system.

Kazakhstan passed the difficult way from 1991 to 1997 — with the method of trial and error and
achievements. Reforming the political system objectively contributed to the formation of real political inde-
pendence, strengthening the authority of the republic in the international arena. Kazakhstan is unconditional-
ly on the path of democratic change today. Within a short period it was possible to strengthen and develop
political, economic system and statehood of the Republic, to achieve recognition in the international arena.
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F.3.KoxxaxmeroB, M.M.bananoBa

Ken naprusiiibik eremenii KazakcraHHbIH casicH xKyleciHiH
KAJbINTACYbIHbIH HeTi3i peTinae

Maxkamana Ka3zakcran PecnyOnmkachIHBIH casicn JKyHeciHiH KeHOip Mocelnenepi, COHBIMEH Karap Kol
MAPTUSUTBIKTBIH KAJIBINTACy KEe3eHIEepl KapacThIphUIABL. [lapThsutapiplH >Karmailbl MEMIICKETTe OipHelie
HOPMATHUBTIK-KYKBIKTHIK aKTiJICPMEH aHBIKTaNalbl. Bi3[iH KOFaMIarbl 3aHHAMAlIApIbIH JKOHE TKIpHOETiK
Macelesep i UIelIy/ie Cascy MapTHsIapAbIH KYKbIKTHIK MOPTEOCCiHIH FHUIBIMU 3ePTTeYi YJIKEH MaHbI3Fa He.
3epTTey TaKbIPHIOBIHBIH ©3SKTINIr — CasCH MapTHsIIAPbIH KYKBIKTHIK PETTENYi, 1aMybIHBIH 0aChIMIBUIBIFbI
JKOHE JIe IIETEI/IIK, COHBIMEH KaTap OTaHJbIK KYKBIKTBIK, CasiCH FBUIBIMAAPIBIH OPTaK Ha3apblHAa OOTYbIL.

I'.3.KoxkaxmeroB, M.M.bananoBa

MHoOronapTHiHOCTb KaK 0CHOBA (DOPMHPOBAHMS MOJUTHYECKOH
cucreMbl cyBepeHHoro Kaszaxcrana

B cratee paccMOTpeHbI BOIPOCH MOIUTHYECKON cucTeMsl Pecrybnuku Kasaxcran, B Tom dncne ¢popmupo-
BaHUE MHOTOMapTHHHOCTH. OTMEUEHO, YTO MOJI0KEHNE TapTHH B TOCYJapCTBE OMpeeNseTcs PsIoM HOpMa-
TUBHBIX [IPaBOBBIX aKTOB. OIpeeNeHO, YTO HayyHOE HCCIEA0BaHUE IPaBOBOIO CTAaTyca MOJUTUYECKUX Map-
THH UMeeT OOJIBIIIOe 3HAUEHHE JUIS Pa3pelIeHNs IPAaKTHIECKUX U 3aKOHOJATSNILHBIX MIPO0JIeM Pa3BUTHS JaH-
HOTO SIBJICHUSI B HaIlleM o0IIecTBe. ABTOPaMH MOJYEPKHYTO, YTO aKTYaJbHOCTH TEMBI HCCIECIOBAHUS 3aKII0-
YeHa B TOM, YTO TEOPETUUECKUE U IPAKTHUECKUE IIPOOIICMBI IPAaBOBOTO PETYJIMPOBAHUS U PA3BUTHS ITOJIUTH-
YECKUX MapTHUil OTHOCATCS K YHMCITy IPUOPHTETHBIX U TPAAMUIIMOHHO HAXOJATCS B LIEHTPE BHUMAHUS Kak 3a-
PYOEXKHOM, TaK U OTEUECTBEHHON IOPUIMYECKOI U IIOJIMTUYECKON HAYKH.
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Haka3aHnue u ero ueJjmu B MYCYJbMAaHCKOM IIpaB¢

B cratee paccMOTpeHBI BOMPOCH! HAKA3aHUS 10 AEHCTBYIONIEMY KJIACCHYECKOMY MYyCYJIbMaHCKOMY YTOJIOB-
HOMY TIpaBy, MPEJCTABISIONINE UHTEPEC ISl HAYYHOTo uccienoBanus. OnpeneneHo, 4To Haka3aHue — OINH
U3 IEHTPATbHBIX HHCTUTYTOB YTOJIOBHOTO IIpaBa, a Mpobiema e’ HaKa3aHUs SBISIETCS OAHOM U3 CIIOXKHBIX
B YTOJIOBHO-TIPABOBOM HayKe. 3HAUMMOCTH 3TOH IPoOJIeMBl aBTOPOM 00OCHOBAHA TEM, YTO YTOJIOBHOE MPaBO
peanmzyet cebsi, Ipexae BCEro, yrpo30il 1 NpUMEHEHNEM HaKa3aHUs, JOCTI)KEHNUEM Iieseil ero pUMEeHEeHUsL.
Brigeneno, 4To B yroJoBHOM 3aKOHOJATEIBCTBE MYCYIEMAHCKHX CTPaH OTCYTCTBYET 0000ICHHOE TEOpETH-
YecKoe OIpe/IeNICHNe HaKa3aHWs, He 3aKPEIUIeHbI €ro IeIH; HeJOCTaTOYHO pa3paboTaHo MOHATHE HaKa3aHUS
U €ro LelM M B MyCyJIbMaHCKON JOKTpuHe npaBa. Ha ocHoBe ananmm3a u 0600IIE€HNs TUTEPATYPhI B CTAThE
uccreioBaHa MpobieMa onpeJeNIeHs HaKa3aH!s, BBISBICHBI XapaKTepHBbIE ISl TPAAUIIMOHHOTO MyCyIbMaH-
CKOTO IIpaBa TeHAEHINH B OTIPEAEIECHUH €ro Ieei.

Kniouesvie cnoga: MyCynbMaHCKOE IIPaBO, MYCYJIbMAaHCKasi YroJOBHO-NPaBOBas AOKTPUHA, MPECTYILICHHUE,
Haka3aHHe, [[eJIM HaKa3aHus, Kapa, o0liee npeaynpexaeHue, JaCTHOE IPEeayNpeXaeHIe, HCIIPABICHHE.

Hcropuieckoe pa3BuTHE MyCYJIbMaHCKOTO YIOJOBHOTO IpaBa IMOKAa3bIBAET €r0 0COOEHHOCTh: BCE OC-
HOBHBIE BOIIPOCHI YTOJIOBHOTO MpaBa CBSA3aHbI HE C MHCTUTYTOM MPECTYIUICHUS, & C HTHCTUTYTOM HaKa3aHMs.
CoBpeMeHHBIH 3aKOHOATENh B MyCYJIbMaHCKOM MHUpE, IPUCTYMas K pe)OpMUPOBAHUIO WM KOIU(DUKALINU
YTOJIOBHOTO TIpaBa, OTTAIKUBACTCS UMEHHO OT BOIPOCOB HaKa3aHWs, CUCTEMbI U BHJIOB HakazaHus. Hakaza-
HUE B MYCYJIbMAaHCKOM YTOJIOBHOM IIpaBE€ — OCHOBA JIJIsl TIOCTPOCHHUS 0CO00H KiTacCU(UKAIIUU TPECTYIUIC-
HUH, U, CIeTyd TIOCTPOSHHUIO HaKa3aHWH, NCIIaMCKHE MPABOBEIbI U3JIaraloT OCHOBHBIE BOIIPOCHI YTOIOBHOTO
nmpaBa. MTHCTUTYT HaKa3aHUsS MOMOTAET PACKPBITh COIHAIBLHO-TIPABOBYIO CYIIHOCTh MYCYJIBMAaHCKOTO yTo-
JIOBHOTO IpaBa, €ro peaibHOE JCHCTBUE, CBS3b YTOJIOBHOTO MpaBa C MHBIMA KOMIIOHCHTaMHU HOPMAaTHBHOTO
pETyInpOBaHUsI.

Knaccuueckast MmycyibMaHCKasi KOHIICIIIMS HaKa3aHUs, 3apoAuBIIasics B ApaOCKoM xanudare, 3aKIo-
YaeTcs B TOM, YTO MPECTYIMHUK JINIIACTCS (PU3NICCKON BO3MOKHOCTH COBEPIICHHUS MTOCIICAYIONUX MPECTYII-
JICHUH JTHOO TMyTeM €ro YHHUYTOXEHHS — CMEPTHOHM Ka3HU, TUO0 MyTeM WICHOBPEIUTEIHHBIX HaKa3aHUH,
B pe3yJbTaTe MPUMEHEHHS KOTOPBIX YEIOBEK OCTaeTCd JKMB M CBOOONEH, HO KaK MPECTYIMHUK CTaHOBHUTCA
He onaceH. TakuM 00pa3oM, HaKa3aHUeE SIBISIETCS OJHAM M3 BHJIOB OOPHOBI C MPECTYMHOCTHIO KaK CONUAb-
HBIM SIBIICHUEM.

OTCcyTCTBHE B MYCYJIBMaHCKOM IpaBe€ €IUHOTO OOMIETPU3HAHHOTO OMpENENICHUs] HaKa3aHUsS MOXKHO
OO0BSICHUTH Ka3yNCTHYHOCTHIO HOPM IIIapHaTa U MyCyJIbMaHCKOTO MpaBa, I/Ie PeIKO BCTpedaeTcss 0000ImeHne
MPABOBBIX KaTeropuil. MycyJIbMaHCKUM yYEHBIM-IOPHCTAM OYeHb TPYIHO JIaTh OOIIee OmpejcicHIe HaKa-
3aHUSA, CJI0XKHO HAalWTH OOIIYI0 OCHOBY JJIsi BRIPAOOTKH OOINEro MOHITHS Haka3aHus. OO0IIas TOKTpHHAIbHAS
uyes, 00beIUHSIONIAs BCe BU/Ibl HAKA3aHHS U MPABHJIA UX Ha3HAYCHUS, BBISBIISIETCS] COOTHOCHUTENHHO C Tpe-
MsI KaTeTOPUSIMU MPECTYIUICHUH, N3BECTHBIX MYCYJIbMaHCKOMY IMpaBy. B Kak1nol U3 HUX Wes HaKa3aHUs U
MPaKTHKa TPUMEHEHHS HaKa3aHWsl, 110 CYTH, HHIUBUAYAIBHEI: OJTHO M TO )K€ HaKa3aHHE MOXKET HA3HAYAThCS
3a pa3HbIe BUABI MPECTYIUICHUH M MOXKET UMETh Pa3HyI0 MPUPOAY U pa3Hble HICTOUHUKH.

B MycynpMaHCKOH YroJOBHO-TIPABOBOM AOKTPHHE CYIIECTBYIOT Pa3HbBIE ONpPEAeTIeHHS IMOHSATHS Haka-
3anus. Hampumep, Axman @atxu baxnacu nuimeT, 4To Haka3aHUE — 3TO 3apaHee YCTAHOBJICHHOE 3aKOHOM
(a Mo 3aKOHOM OH TIOHMMAeT BCE MCTOYHHKH MYCYJIBMAaHCKOTO TpaBa, BKItodas Kopan, CyHHY, HIDKMY U
T.7.) BO3JasiHHE 32 HAPYIIIEHHE YKAa3aHHBIX B HEM 3aIlIPETOB C IENbI0 MPEAYIPERKACHUS COBEPIICHHS TIPECTY-
IJICHUH KaK CO CTOPOHBI OCYKACHHOI'0, TAK U CO CTOPOHHBI Apyrux nuu [1; 175].

I[TonoOHOe ompesaencHUE Haka3aHUS MOXHO BCTPETUTh Y OOJIBIIMHCTBA apaOCKUX aBTOPOB. AuH
Abnens-Kagep Dmp-KaxBamku oTMedaeT, 4To HaKa3aHWEe — ATO BO3JMAsHHE, ONMpEesieMoe 3aKOHOM M Ha-
3HaYaeMOe CyJIOM U 3aKII0Yarollieecss B MPEAHAMEPEHHOM NPUYMHEHUU OOJH JIUIY, MPU3HAHHOMY BHHOB-
HBIM B COBepLIeHHH npecTymiuenus [2; 309, 310].

W6parum Kunanu momaraer, 4To HaKa3aHWE — 3TO BO3ME3HE MM Kapa, KOTOPYIO MPHUBOIAT B UCIIOJ-
HEHHEe TOCyJapCTBEHHBIE OPTaHbI 32 HApYIIEHHE HOPM IapHara, a MPecTyIUIeHHe — 3TO BCE HEMPABIIIbHBIC
JIeHCTBUA, 3anpenieHHbie Amnaxom [3; 77].
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HakasaHue u ero uenu ...

ITo mHeHuUtO cupwmiickoro ropucrta Myxammena Ans-Danens, HakazaHUE — STO MPEITyCMOTPEHHAs 3a-
KOHOM Kapa, IpUMeHsieMasi OT UMEHHU TOCyAapcTBa K JIMILY, BHHA KOTOPOTO YCTaHOBJIEHA W KOTOPOE 3aciy-
JKWJIO HaKa3aHUE 3a COBEPIICHUE TIPECTYIUICHUS, PEAYCMOTPEHHOTO 3aKkoHOM [4; 373].

Amxupckuit aBTop Mcxak Moparum MaHCyp cunTaeT, 4To Haka3aHUE — 3TO Kapa, YCTAHOBJICHHAS 3a-
KOHOM W Ha3Hauaemas CyAOM JUIy, IPU3HAaHHOMY BHHOBHBIM B COBEPIICHHHU MPECTYIUICHHUS, I COCTOSIIAs
B IPUYMHCHHUH CTPAJaHUi 3TOMY JIUITY, B OTpaHUYCHUH €To TpaB u cBobox [5; 129, 130].

Cxokas nozunus Habmromaercs y Jxynaun Aoxens-Maneka, KOTOPBIN TaKKe CUATAET, YTO HaKa3aHHUE
— 3TO Kapa, HajlaragMasi Ha IPECTYIMHUKA B MHTepecax o0miecTBa, 00Jb, MpUYUHIEMas PECTYITHUKY 3a Ha-
pyIICHHE TIpeANHCcanys 3akoHa [6; 85].

Takum 00pa3oM, MOXKHO OTMETUTH, 9TO MYCYJIbMaHCKOE TPAAUIIMOHHOE YTOJIOBHOE MTPABO — CIIOKHOE
CoLMaNbHOE SBJICHUE, KOTOPOE HAXOJUTCS B TECHOM CBSI3U C PEIUTHEH UCliaMa, HO TIPU 3TOM HE COSIUHSICT-
cs ¢ Heil. MycylbMaHCKOE YTOJIOBHOE TIPaBO pAcCMATPUBAETCS KaK IOPUIAMYECKOE SBICHHE, KOTOPOE OTHO-
CHUTCSI K TIPAaBOBOM, a HE PETUTHO3HON cucTeMe. B CBSI3U ¢ 3TUM HOPMBI MyCYJIBMAHCKOTO YTOJIOBHOTO IpaBa
OTJIMYAIOTCS OT PEIMTHO3HBIX MPABUJI MTOBEACHUS 00CCIICYCHHOCTRIO MTPUHYAUTEIBHON CHUIION roCcyIapCcTBa.
Bwmecre ¢ TeM MyCyiabMaHCKOE TPaBO TECHO B3aMMOJCHCTBYET C PEIIMTHO3HBIMH U MOPAJIBLHBIMA HOPMaMH,
¢ 00BIYasiMH B €IMHOW CHUCTEME PEIUTHO3HO-HOPMATHBHOTO perynupoBanus. Cka3zaHHOE TIO3BOJISIET 3aKITO-
YUTh, YTO HAKA3aHUE TI0 MYCYJIEMaHCKOMY YTOJIOBHOMY IpaBy, MPEkKIE BCEr0, — SIBICHUE CaKpaJIbHOE.
OHO pe3yabTaT 00KECTBEHHOTO OTKPOBEHUS, 1apOBaHO JIIOIIM AJUTaxoM 4epe3 ero npopoka Myxammana.

Hakazanwms, npennucanapie B KopaHe, HaleleHBl Ha WCTpaBiieHHE depe3 ycrpameHue. CmepTHas
Ka3Hb, WICHOBPEIUTEIHCTBO, TUIETH — BCE 3TO JOJHKHO 3aCTaBUTh I'PEITHUKA PACKAATHCS U M30€XKaTh TeM
caMbIM Kaphl B 3arpoOHOI kn3HU. KopaHndeckre Haka3aHus HECYT B ceOe TakKe UJICK0 BO3/IAsHUS, BO3ME3-
s ipecTynmHuKy. Kopanndyeckue HakazaHWs MPUMEHSIOTCS B Ha3WIaHUE JPYTUM, YTO JTOCTUTAETCS IIyO-
JUYHBIM HCIIOJIHEHHEM OOINBIIMHCTBA Haka3aHui. HakazaHue mpecTymHHKa — 3TO HE MpaBO rOCYAapCTBa,
a ero 00sI3aHHOCTb, MPSIMO CIIEAYIOMIAs W3 PEIUTHO3HBIX A0rMaToB. OCOOCHHO 3TO MPOSBISCTCS MPUMEHU-
TEIHHO K TMPECTYIUICHHUSIM KaTeTOpUH «XyAmnym», rne KopaH 3ampemiaeT mpolieHre BUHOBHOTO, BO3Jaras
Ha CyIbI0 0053aHHOCTh IPUMEHUTH HaKa3aHHE.

Hakazanwue u 1o cBoeii CyTH, U 10 CBOSH LIEIH CBs3aHO ¢ Kapod. CyIIHOCTBIO U COJIepKaHUEM Haka3a-
HUS B MyCYJIBMaHCKOM IpaBe BBICTYIIAET Kapa — 3EMHOE BO3ME3/NE, BO3/IassHUE 32 MPUYUHEHHOE 3J10: TI0-
TEPHEBIINH U OOIIECTBO AOJDKHBI OBITh OTMIIEHBI [T BOCCTAHOBIICHHS HApYIIEHHOH crpaBenBocTh. Ka-
pa (Bo3me3zue, BO3AasHIE) KaK MPOMEKYTOYHAS IIeNTb HAaKa3aHHS BCTPEYAETCS Y MHOTHUX MYCYITbMaHCKUX
aBTopos [1; 175, 2; 309, 310, 4; 67, 5; 129, 130].

Ilo MHEHHIO HEKOTOPBIX aBTOPOB, Kapa CO3[aeT HEOOXOAMMBIE YCIOBHUS ISl JOCTIDKEHUS APYTUX Lie-
JIed, W TIPeKIe BCETO I IpeIynpekacHus npectyieHnid. Jokyaam Aoaens-Manek mojaraer, 9to «Haka-
3aHHE HEPa3pPBIBHO CBS3aHO C WJIeeH MPUUYMHEHUS IPECTYIMHUKY 0O0JU, XOTs OHa (00Jb) HE SBISIETCS IICIBIO
Haka3aHus. boJib MPUYMHSACTCS MPECTYMHUKY TOJNBKO Paay JOCTIKEHUS KOHCUHOUW IeIM HaKa3aHWs — 3a-
IIMTHI O0IIECTBa M 00ECTIeUeHHsT OXpaHbl 00IIECTBEHHOTO Mopsika. KoHewHas el Haka3aHusl OTIIHYaeTCsI
OT HETOCPEJCTBEHHBIX IleNiel, KOTOPBIE COCTOST B MPEAYNPEXACHUN peluauBa (YacTHas MPEBEHINS) U
B yJIep’KaHUU JPYTUX JIUIl OT COBEPIICHUS TPECTyIUIeHUs (00Ias npeBeHus). Hakazanue nomkHO cOanaH-
CHUpPOBaTh JOCTW)KEHHE O0EHMX J3THX IeJe, 9ToObl O/IHA M3 HUX He ObUIa pHUHECeHa B )KEPTBY Paju IOCTH-
KEHUsI IpYroi. B 3ToM cMpIciie YacTHas MPEeBEHIIHS TOCTUTAETCA IyTeM YCTPAIICHNS MPECTYITHHUKA, €T0 HC-
MIPaBJICHUS WK K€ UCKIIOYCHUS M3 OOIIECTBA, €CIM OH OKAXETCS HEUCHPAaBUMBIM (3[1eCh UMEETCS B BUAY
Ha3HAYCHHE HAaKa3aHWs B BUJIC CMEPTHOW Ka3HW WJIM MOKW3HEHHOTO TIOPEMHOTO 3aKJIIOYCHHs), a oOIiee
TIpeIyTpeKICHNE — TyTeM yeTparieHus» [6; 123, 124]. Ha Ham B3mIs, aBTOp O «00JTBIOY TIOpa3yMeBaeT
Kapy M PacCMaTpPHUBACT €€ KaK CPEJICTBO JIOCTHYKCHUS UHBIX TEJICH HaKa3aHMsl.

Amn Abpens-Kanep Dnb-KaxBamku paccMaTpuBaeT Ielb HAaKa3aHHS KakK BO3/asHUE, OMPEISIIIeMOe
3aKOHOM W Ha3Ha4aeMoe CyZOM, 3aKIIfoUalrolieecs B IpeJHAMEPEHHOM MTPUYNHEHUN OOJU JINITY, BHHOBHOMY
B COBEpILIEHUH NpecTyIUIeHns. bonb (kapa) He sBIIETCS ee caMOLEbIo, a BRICTYMAET KaK CPEACTBO (Tipome-
JKYTOUYHAsl TIeJIb) JJIsl JAOCTIDKEHUS APYTuX Ieiei Hakasanus. OCHOBHas IeNib HaKa3aHWi — A3TO OopnbOa
¢ mpecTynmHOCThI0. OHAa JOCTHTaeTcsl ¢ MOMOMIbI0 Oosiee KOHKPETHBIX IeNel, TaKUX KaK OCYIIECTBICHHE
CIPaBeIMBOCTH, OOIIEe U CIIEIHAIbHOE MpeaynpexaeHine W HCTpaBieHrne npecTynHuka. Cpean BceBO3-
MOJKHBIX IIeJIeH HaKa3aHUS OH BUJIUT KOHCUHYIO 11eJ1h HAKa3aHHS TOJHKO B HCIIPABIICHUH MPECTYITHUKA, a BCS
OCTaJIbHBIE 1IeJIM BTOPUYHBI 110 OTHOIICHUIO K 3TOM KoHeuHo uenu [2; 309, 310].

Ilo wmuenmio Maxmyna Hamknba XycHH, TpecTyIUICHHE TMPEACTaBIsieT co00H TOKyIIeHHe
Ha CTIPaBEJIUBOCTh KaK Ha OOMICTIPU3HAHHYIO COIMAIBLHYIO IICHHOCTb, C OJTHOM CTOPOHBI, U MOCATATeILCTBO
Ha YYBCTBO CHPAaBEUIMBOCTH Y HHIUBUAOB — C Apyroil. O0a acmekTa HeCpaBeJIMBOCTH, BRI3BAHHBIX ITPE-
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CTYIHBIM TIOCATATEILCTBOM, JOJDKHBI OBITh YCTpaHEHBI Haka3aHueM. HakazaHwe IOKHO BOCCTaHOBUTH
CTPaBeJIMBOCTh KaK COIMAJIBbHYIO IIEHHOCTh M YJIOBIETBOPUTH OOIIECTBEHHBIC YyBCTBA, TPEOYIONIUE €To
npuMeHeHus [7; 197]. ABTop pasinudaeT KOHEUHBIC M HETIOCPEACTBEHHBIC 1M HakazaHws. 1107 KoHeYHOMH
LIEbI0 HAaKa3aHWs OH MOHMMAET 3aIlUTy MPaB U MHTEPECOB, OXPAHSIEMBIX YTOJIOBHBIM 3aKOHOATCILCTBOM,
a HeTOCPEJICTBEHHbIE TeJIN HAaKa3aHUsl, TI0 €r0 MHEHUIO, 3aKJIFOYAIOTCS] B BOCCTAHOBIICHUH CITPABENTMBOCTH
(MopanbHas e HaKa3aHUs) U B MPEIyNPEKICHUN COBEPIICHUS HOBBIX MPECTYIUICHUH KaK CO CTOPOHEI
MPECTYIHUKA, TaK U CO CTOPOHBI APYTUX JUII (YTUIIHTAPHAS LIENb).

Myxammen Anb-Dasenb BRIICISACT TaKUE 1EH HaKa3aHMs, KaK 3alluTa UHTEPECOB OOIECTBa, HAMPaB-
JICHHAs! Ha MIPEJO0TBPAIICHHE COBEPIICHUS PECTYILICHUS JTUIIOM, paHee YK€ COBEPIIUBIINM MPECTYILICHHE.
BosznasHuem, mpuMeHEHHEM HaKa3aHUs K JIMILY, COBEPIIUBIIEMY MPECTYIUICHHE, OKa3bIBACTCS BOCITUTATENb-
HOE BO3JEHCTBHE Ha CAaMOT0 OCY)KIEHHOTO M Ha OCTAIBHBIX WIEHOB oOmmiecTBa. Jpyras 1enb, BblaenseMas
aBTOPOM, — 3TO TaK Ha3bIBacMasi MOpaJbHas IIellb, KOTOPasl 3aKJIF0YaeTCs B BOCCTAHOBICHHU COITUAITLHOMN
crpaBeyBocTH [8; 70].

Lenp obmiero npeaynpesxaeHus 3aKI04YaeTcsl B MPEIyNpekKIeHIN COBEPIICHUS NPECTYINICHUN IpyTH-
My nunamu. [lpeanonaraercs, 4To ¥ QakT NIPUMEHEHUS HAKa3aHWS K KOHKPETHOMY JIUITY, COBEPIIUBIIEMY
MPECTYIUICHNE, TOJDKEH OKa3bIBaTh MPEBEHTUBHOE BO3JICHCTBHE HA JPYTHX Ipaxkaad. B Teopuu yroioBHOTO
MpaBa HET €IMHCTBA MHEHHUI O TOM, HA KOTO BO3JICHCTBYET HAaKa3aHHE B OOIICTIPEIyNPEAUTEIHHOM ILIAHE.
CornacHo mpeoOnafamomeil Touke 3peHus, o0IenpenynpeIuTeIbHOe BO3ACHCTBUE HaKa3aHUs aJpecOBaHO
JIUIIG TEM JIUIAM, KOTOpPBIE CKIIOHHBI K COBEPIICHHUIO MPeCTyIUIeHUs. Ha 3aKOHOTIOCITYITHBIX TPaXKaaH MpH-
MEHEHHE HaKa3aHUs K OCYXJICHHOMY BO3ICHCTBYET IJIaBHBIM 00pa3oM B BOCITHTATEIILHOM acIeKTe, CO3aeT
y HUX YOSXKIEHUE B TOM, UYTO TAKHE JCSHUS MPECTYMHBI, (POPMUPYET HENPUMUPUMOE, HETATUBHOC K HUM
OTHOIIICHUE.

MycynbMaHCKHE IOPUCTHI BBIZCIISIOT JIBE OCHOBHBIC SN HaKa3aHUsl — O0IIee U YaCTHOE MPEIyTPeK-
JICHWE, KOTOPhIE HEKOTOPHIMU aBTOPAMU MPOTHBOIIOCTABJISAIOTCS Ipyr Apyry. Hampumep, mo MHEHUIO
AbGpnens-Kanepa Aynwl, «Haka3zaHHE 1O IIApUATy NPECICIyeT IBE MPOTHBOIIOJIOXKHEBIC NPYT APYTY LEHH.
Onna — obmee mpexynpexacHIe: B IIEHTP BHUMAHHUS CTABUTCSA, TIPEXKIE BCero, O0prda ¢ MpecTymHOCTHIO,
a IMYHOCTH MPECTYIHUKA HE yJaiseTcs OONbIIoro BHUMaHUs. Jlpyras 1eb — JacTHOE NpeayNpekICHHE,
3aKJIFOYAETCS B TOM, YTO B IIEHTP BHUMAHUS CTABSATCS HE MPECTYIUICHHUS 1 00pb0a C MPeCTyIMHOCTHIO, a JINY-
HOCTh MPECTYMHUKA. MycylbMaHCKOe MpaBo BOOpaio B ce0sl 3TH JIBE MPOTHBOIOIOKHBIC JIPYT IPYTY HETn
Y TIOMBITAIIOCH CHATH 3TU MPOTUBOPEUUS CIEAYIOIIAM 00pa3oM: 3alliTa HHTEPECOB 00IIecTBa JODKHA OBITh
obecriedeHa Mpu Ha3HAYCHHUH JTFOO0TO Haka3aHHs. [103TOMy mpu COBEpIICHUH MPECTYILICHUH, 3aTparuBaro-
IIMX MWHTEPECHI 00IIECcTBa, INYHOCTh MPECTYITHUKA HTHOPUPYETCS, a MPH COBEPIICHUU JPYTHX MPECTYIlIe-
HUI JTUYHOCTH MPECTYITHUKA YYUTHIBACTCS CYJOM TPH HAa3HAUYCHUM Haka3zaHWs. B 3ToM mocnemHem ciydae
LIeNbI0 HaKa3aHUs SBIISETCS YaCTHOE NpeaynpexacHue» [9; 274, 275].

[IpencraBienue aBTOpa 0 NpeAyNpPeIUTENILHOM 3HAUEHUH HaKa3aHUs He OECCIOpHO, MOCKOJIBKY 00IIe-
CTBO 3alUINAETCS B clIydae Kak OOIIEero, TaK U YaCTHOTO MPeyPEkKICHHS.

[Ipu 5TOM B MyCYJIBMaHCKOW YTOJIOBHO-TTPABOBON TEOPHH MOXKHO HAOIOJATh MOJIXO0J K ONPEIEIICHUIO
I HaKa3aHUS B 3aBUCHUMOCTH OT €ro BUJa. BONBIIMHCTBO MYCYJIbMaHCKUX MPABOBEIOB BEIICISIOT TPU
BHJIa HakazaHwii: 1) «xamm» («Xyamya») — HakazaHue (Haka3aHus), Ha3HAYaeMOE 32 COBEPIICHUE MPECTYTI-
JIEHWUH TIPOTHB AJliaxa; 2) «KUcac» — BO3ME3He OTHOPOIHBIM ICHCTBHEM H 3) «Ta3up» — HaKa3aHHE, PO
KOTOPOTO YCTaHABIIMBAETCS CYAbCH.

Hakazanwust 3a coBepieHUe TPECTYIUICHUN KAaTETOPUN «XYIIYD» U «KUCAC» MPECIEAYIOT IeTh 00IIeTo
npeaynpexeHus. Jpyras rpyma Haka3aHuil, KOTOpbIe HA3HAYAIOTCS 32 PECTYIUICHUSI KATETOPHH «Ta3upy,
MpecieayeT Uellb YaCTHOTO MPEAYIpeKICHHUS.

B MycynpMaHCKOW  yTrOJIOBHO-TIPABOBOM JIUTEpAType TaKKe TMPEACTABISICT WHTEPEC MOIXOJ
K OTIpEJICIICHUIO TIeTIel HaKa3aHWs HCXO/s U3 TeX IEHHOCTEH, KOTOPhIe 3alUIIAIoTCs IPUMEHEHUEM HaKa3a-
HUS. B cOOTBETCTBMM ¢ HOPMaMHU MYCYJIBMAaHCKOTO IpaBa HaKa3aHKe HAMpaBICHO Ha 3alUTY ISTH OCHOB-
HBIX IICHHOCTEH HCiaMa — pPeJUTuu, KU3HHU, pa3yMa, MMPOJOIDKeHUsS Pofa U COOCTBEHHOCTH, KOTOPBIC BhI-
CTYNAIOT B KAYECTBE OCHOBHBIX OOBEKTOB OXpaHbl MyCYJIbMaHCKOTO TPaBa.

Takum 00pa3zoM, HakazaHUe 0 MyCYJIbMAHCKOMY YTOJIOBHOMY IPaBy UMEET CBOCH IIeJIhbI0 BOCCTAHOB-
JICHUE COIMAIILHOW CIPABEUIMBOCTH, 3aIUTY HPABCTBEHHOCTH, MAaTEPHAILHBIX W PEIIUTHO3HBIX WHTEPECOB
oOmecTBa, ero wieHoB. OHO yHOPSJ0YMBAET B3aMMOOTHOIICHHS WICHOB OOLIECTBA U B TO K€ BPEeMs OTHO-
IICHUS] MyCYJIbMaHHHA ¢ AJIJTaXOM M HOpMaMH TIpaBa.

MycynbpMaHCKasi YTOJIOBHO-TIPABOBas TOKTPUHA CUMTAET, YTO, 3alUIIasi OCHOBHBIC IIEHHOCTH HCIIaM-
CKOTO 00IlecTBa, HaKa3aHHUe SIBIISICTCS 36MHOW MEPOW OTBETCTBEHHOCTH, BBIPAXKAIONICHCS B JIMIICHUH LT
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OTPaHUYCHHUH TIPaB M CBOOOJ, TPECIICAyeT Melb 36MHOTO M HPaBCTBEHHOTO UCTIPABJICHUS YeJIOBEKa, PeIy-
MIPEKICHHS COBEPIIICHNUS HOBBIX MTPECTYIUIEHUH U Kaphl 32 COBEPILIEHHOE JCSTHHE.

AHanu3 UCTOYHUKOB MYCYJIbMaHCKOW yTrOJOBHO-PABOBOM MBICIH MO3BOJSET NPUUTH K BBIBOMY, YTO
TJIaBHAs LIeJIh HaKa3aHUs, OOYCIOBICHHOTO MPUPOJION MPECTYIHOTO MOCATATeILCTBA Ha 3aKOHBI, KaK MHUp-
CKHe, TaK ¥ 00KECTBEHHbBIE OJHOBPEMEHHO, 3aKII0YAETCS B HCIIPABIIEHUH BUHOBHOTO, TOHIMAEMOTO KaK €ro
packasiHue nepes; AJIJJaxOM B COBEPIIEHHBIX Tpexax. PeMUTrno3HbIi OTTEHOK HCIIPABIEHIS, B CBOIO O4Yepep,
CBS3aH C TEM, YTO HCIIPABJIICHUE BO3MOXHO MPU MPUMEHEHHH JIFOOOTO BHJIa HaKa3aHUs, BIUIOTh JI0 CMEPT-
HOW Ka3HM: YMHUPAIOIINH 0 TPUTOBOPY Cy/la CYUTAETCS UCIPABUBIINMCS, €CIIA OH PACcKasuiCAd B COJIETHHOM
MepeJi CMEPTHIO.

Jpyras 11enp Haka3zaHUS 3aKJIIOYACTCs B TIPEAYIPEKACHNH, KaK 001eM, Tak u yactHoMm. OHa JOoCTHra-
€TCsl JKECTOKOCTBIO MPEANUCAHHBIX MYCYJIbMAaHCKIM IIPaBOM HakKa3zaHU, MyOIMIHOCTHIO WX WCIOTHEHHS U
HEOTBpPaTHUMOCThI0. O0IenpeaynpeInTeIbHOe BO3ACHCTBIE HaKa3aHU apecyeTcsl Kak 3aKOHOIIOCITYIITHBIM
rpaxJaHaM, BO3ACHCTBYS Ha HUX B BOCIIUTATEIILHOM IUIaHe, (JOPMUPYS HETATUBHOE OTHOIICHHUE K MIPECTYII-
JICHUSIM, TaK ¥ JIMIaM, CKIIOHHBIM K MpaBoHapyeHnsaM. OCHOBHOW TPeayIIpeInTebHbIN MOTEHI[HAl HaKa-
3aHUH aJipecyeTcsi MOPaJIbHO HEYCTOHYMBBIM JIMIIaM, KOTOPhIE TOTOBBI COBEPIIUTD MPECTYIICHNE, HO OOS3Hb,
CTpax OBITh HAKa3aHHBIMHU YJICPIKUBAIOT UX OT ITOTO.

C o0mmM mpenyrnpekIeHneM TeCHO CBsS3aHa YacTHasl MPEBEHLHS, MO KOTOPOH MOHMMAETCS Mpeay-
MIPEKJCHUE COBEPIICHUSI HOBBIX MPECTYIUICHUH YXKe OCYXAeHHbIMH JunaMu. CyTh €To 3aKIII04aeTcsi B TOM
YCTpAIIAOLIEM U OJTHOBPEMEHHO BOCITUTATEIHLHOM BO3JICUCTBUH, KOTOPOE MPU3BAHO OKA3BIBATh HAKA3AHHUE.

B MycymnpMaHCKOM mpaBe TPaaWIIMOHHO MPOBOAUTCS JIEIEHNE MEXAY OOIINM M YaCTHBIM TPEayIpex-
nerreM. CuuTaeTcs, YTO HaKa3aHUA 3a MPECTYIUICHNS KaTeTOPHH «XYAAYA» U «KUCAC» CBOCH CTPOTOCTHIO U
OJTHO3HAYHOCTBIO TPECICAYIOT MPEUMYIIIECTBEHHO IIENH OOMIETr0 MPeaynpekIeHUs, TOTJa KaKk HakKa3aHUs
3a MPECTYIUICHUS] KaTETOPUH «Ta3up», OCHOBBIBAIOIINECS Ha CBOOOIHOM CYAEHCKOM YCMOTPEHHUH B IMPHIIO-
KEHUH K JaHHOMY YeJIOBEeKY, IPECIeIyIOT B OCHOBHOM II€JIh YaCTHOTO MPEAyIPEKACHHUS.

Kapa (Bo3me3aue, Bo3nassHue), Kak CYIIHOCTh U OJHOBPEMEHHO Kak IIe]lb HaKa3aHHs, CO3/[acT HE00XO-
TUMBIE YCIIOBHSI ISl AOCTIDKEHUS APYTUX IeTIel, U Mpekae BCero 1enu npeaynpexaeHus. [Ipeacrasusercs,
9T0 Haes 6oiu (Kapbl) ¥ HaKa3zaHHE HEOTIENMMBI, HAKa3aHUE W M0 CBOEH CyTH, U IO CBOEH LT CBA3AHO
C Kapoil.
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MychUIMaH KYKBIKTAFbI 5Ka3a jKd9He OHBIH MaKCcaTTaphl

KonpmanbicTarsl KJIaCCHKAJBIK MYCHUIMAH KBUIMBICTHIK KYKBIKTA Ka3a Moceleci FBUIBIMH 3epTTey YIIiH
KBI3BIKTHI O0JTBIT TaObLTanbl. JKa3a — KBIIMBICTHIK KYKBIKTBIH OPTAJIBIKTHIH HHCTHTYTTApBIHBIH Oipi, ai xka3a
MaKCaTBIHBIH MOceJeci KbUIMBICTBIK KYKBIK FBUIBIMBIHBIH KYpIeli Moceneci OOnbIn  TaOBUIA/BL
OcBI MaceNIeHIH MarbIHACHl KBUIMBICTBIK KYKBIK jKa3a apKbUIBI )KOHE JKa3aHbI KOJJIaHy OHBIH KOJIQHBICHIHBIH
MAaKCaThl apKbUIbI )KY3€re achbIpbuiazibl. MYCbUIMaH €JIIiH KbUIMBICTBIK 3aHHAMAChIH/A JKa3aHbIH >KHBIHTBIK
KaFuJa/bl aHBIKTaMachl JKOK, OHBIH MakcarTapbl OekiTinMereH. JKa3a )KoHE OHBIH MakKcaThl YFbIMIAphl
KYKBIKTBIH MYCBUIMaH JIOKTPMHACBIHIA KeM a3ipieHreH. Makananga oIeOMeTTI Taijay >KOHE JXKMHAKTay
HEri3iHJe JKa3aHbIH YHFapbIMBIHBIH MOCeJIeci 3epTTelill, Ka3a MaKCaThIHbIH YIFapbIMbIHAA alKbIHIAyNaFbl
MYCBUIMaH KYKBIK YIIIH JOCTYPJI YPAIiCTepi aHBIKTaJIbL.

M.E.Turgumbaev

Punishment and its purpose in Islamic law

Abstract. Questions punishment for the classical Islamic criminal law are of interest for scientific research.
Punishment — one of the central institutions of criminal law and the problem purpose of punishment is one
of the complex in criminal science. The significance of this problem is determined that criminal law realizes
itself primarily threat and punitive, goals its application. In the criminal law of Muslim countries do not have
a generalized theoretical definition of punishment, not fixed its purpose. Insufficiently developed the concept
of punishment and its objectives in the Muslim doctrine of the law. On the basis of analysis and synthesis
of the literature investigated the problem of determining the punishment, which is typical of traditional Islamic
law trends in defining the goals of punishment.
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Actual production issdaiues religious expertise

Study on relevant issues of denominational expertise must be considered from the perspective of, criminal
and psychological Sciences, due to their importance in the practical and theoretical aspects. This indicates the
determination of the place of faith and religion in a secular society, their influence on the formation and
change of human behavior in society, criminal characteristics of crimes of the terrorist and religious extremist
their dominant elements where the appointment and production expertise denominational are dominant, be-
cause determines that the examination with the national denominational objects list of banned religious or-
ganizations.

Key words: denominational expertise, this indicates the determination of the place of faith and religion
in a secular society, human behavior in society, criminal characteristics of crimes of the terrorist and religious
extremist, their dominant elements where the appointment and production expertise denominational are dom-
inant, because determines that the examination with the national denominational objects list of banned reli-
gious organizations.

Research of topical issues of production of religious examination, it is necessary to consider from posi-
tions, criminalistic and psychological sciences in connection with their importance in practical and theoreti-
cal aspects. It indicates definition of a place of belief and religious views in secular society, their influence
on formation and change of behavior of the person in society, the criminalistic characteristic of crimes
of a terrorist and religious and extremist orientation of their dominating elements where appointment and
production of theological examination are dominating since defines compliance of objects of theological ex-
amination with the national list of the forbidden religious organizations.

Study on relevant issues of denominational expertise must be considered from the perspective of crimi-
nal and psychological sciences due to their importance in the practical and theoretical aspects. This indicates
the determination of the place of faith and religion in a secular society, their influence on the formation and
change of human behavior in society, criminal characteristics of crimes of the terrorist and religious extrem-
ist their dominant elements where the appointment and production expertise denominational are dominant,
because determines that the examination with the national denominational objects list of banned religious
organizations.

Theological examination, its appointment and production as process reveals from practical and theoreti-
cal positions certain questions of a readiness not only concepts of such examination as a whole, but also its
legal status as type of examination, degree of a readiness of concrete recommendations about its appointment
and production structure of experts and to their powers and also concerning object of research — the mecha-
nism of recognition of materials, subjects of religious appointment extremist.

Now the questions connected with appointment and production of theological examination are rather
debatable and difficult not only from positions of practical execution, but also more a theoretical readiness
of the concept of theological examination and the organizational and administrative beginnings in respect
of determination of its legal status, subjects of research and determination of compliance of possible objects
of theological examination only to the national list of the forbidden religious organizations that considerably
limits the tasks set for theological examination.
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The religion as need of human life in modern society from the guarantor of spiritual development and
pledge of preservation of traditional values, culture, traditions and the right even more often began to be
transformed to the tool and motives of the crimes capable to destroy state and society foundations. For ex-
ample, in September, 2007 the staff of Committee of national security of Kazakhstan elicited the facts of al-
ienation of property of parishioners of Presbyterian Church «Grace» in Karaganda, and also illegal storage
of strong psychotropic medicines in the molal building. In this regard criminal case according to Art. 177
of the Criminal code of Kazakhstan (fraud) are brought [1].

In November, 2011 the Saryarkinsky regional court of Astana sentenced six members of the forbidden
international extremist party to imprisonment for the terms from four to seven years.

On materials of criminal case it was established that participants of a cell of the forbidden international
extremist party planned to arrange some acts of terrorism and to deprive of fellow citizens of secular tenor
of life having replaced the republic with the Caliphate. The organizer of a cell a few years ago, having visited
Kazan (Tatarstan) where endured a serious brainwash in terrorist group and having returned to RK, I began
criminal activity with recruitment of assistants. To the rental apartment under pretexts of household character
different people were invited. The comer approved «Islam it well and the Christianity is bad women it is
necessary to oblige to wear hijabs and men of a skullcapy.

Besides, the idea of exclusiveness a superiority and inferiority of citizens on a religious sign racial
accessory and even language was proclaimed. New adherents supplied with the forbidden literature in the
Kazakh and Russian languages showed to listeners of video with the terrorists killed with federal armies
in the Caucasus".

Also it is reported that intends conversations that «is time to lift revolt were carried out and to arrange
jihad and to disorganize police officers to blow up first of all buildings of law enforcement agencies» [1].

According to the expert opinion in actions condemned there are the incentive designs directed on vio-
lent change of the constitutional system signs of excitement of race and religious hatred statements of nega-
tive and estimated character in relation to other nations contain.

The analysis of the expert-political scientist testifies that the withdrawn forbidden materials have no re-
lation to Islam and its canons were treated in a wrong way.

On May 17, 2011 as a result of bomb explosion in the building of KNB department of the Aktyubinsk
area three persons suffered the suicide bomber died on the spot [1].

It should be noted that manifestation of interest to the religious sphere from society, I increased now
enough. First of all, it is caused, the social and economic and political changes which have happened in the
last decades in the Republic Kazakhstan which significantly affected a moral and psychological condition
of society.

Interest to religious activity, the freedom of worship meaning interest by various religious trends and
cults of nonconventional nature of expansion in the territory of CIS countries for the purpose of a set of ad-
herents that entailed strengthening of religious activity in society increased. It promoted sharp increase
in growth of religious associations including a destructive orientation there were many religious centers,
mystical cults, in particular Islamic sense arisen on the basis of Islam.

The adherent [from lat.adeptus — reached] is treated in two definitions, as let into secrets of any doc-
trine, a religious cult, sect, and as the jealous adherent of any doctrine. [2; 308]

According to the National center of culture and religions at ADR as of January 1, 2012 in Kazakhstan
work 4479 religious public associations, including 2756 — Muslim, 1256 — Protestant, 303 — orthodox,
87 — Catholic, 27 — Judaic, 5 — Buddhist. Nonconventional religious faiths is over 2 000 [3].

Many nonconventional religious organizations of various confessional orientation, Protestant and evan-
gelical (Adventists of the Seventh Day, Grace, Jehovah's Witnesses), east religions (Bakhai, Societies
of consciousness of Krishna, Aum Sinrike), scientific cults (Scientology, Dianetics, New age), Satanists and
a youth counterculture, Islamic type (Al-Qaeda, Alya Ayat, Ata >xom, Brothers Muslims, Boz Gurd, Hizb-ut-
Tahrir al-islami, the Taliban, Jamia of Mujahideens of Central Asia), appeared in recent years not only in the
Republic of Kazakhstan, but the former Soviet Union countries, as a rule, use such forms of activity which
not only violate the rights of the personality, but have signs of concrete criminal actions and destructive.

Now the national list of the forbidden in Kazakhstan terrorist and extremist structures included 15
organizations among which only «Aum Senrike» treats east religion and the others of an Islamic orientation.

However, threat of distribution of nonconventional religious and cult ideas is noted not only from
the above religious structures which activity, carries, obviously, destructive character, but also the religious
organizations which aren't entering the national list though concerning which are available not only materials
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of checks of law enforcement agencies, but also the brought criminal cases on various criminal manifesta-
tions.

As a rule, activity of the nonconventional religious organizations is connected with physical and psy-
chological abuse over the personality and does irreparable harm to mental and physical health of the person
and also poses serious threat of national state security of the state.

Activity of the nonconventional religious organizations has latent character, including on distribution
of professed ideas by means of printing editions, audio recordings and the video records illustrating dogma
and practice corresponding to it including church services, religious practices, ceremonies and pilgrimage,
audio-and video records theological and is religious — the educational contents (except animation, fiction
(art) films), containing grants on religion training, and also materials and literature of the religious contents,
subjects of religious appointment.

However, the religion as spiritual need the ideological component of the state is the fixed constitutional
law on a freedom of worship and is legislatively given opportunity for activity of the religious organizations,
including, nonconventional character. It defines not only relevance and the social importance of research
of the phenomena of manifestation of religion and its influence on society, but also generates a number
of complex problems regarding permitted and forbidden in similar activity that formed the basis for emer-
gence of such action as theological examination.

Theological examination, its appointment and production as process of state regulation in the sphere
of religious activity and its territorial divisions allows to reveal from practical and theoretical positions cer-
tain problem questions of a readiness not only the concept of theological examination as a whole, but also its
legal status as type of examination, degree of a readiness of concrete recommendations about its appointment
and production, structure of experts and to their powers, and also concerning object of research — the mecha-
nism of recognition of materials, subjects of religious appointment extremist.

Production religious examination carried out in order to establish compliance with the constituent doc-
uments and other documents religious and spiritual (religious) educational programs information materials
of religious content and religious objects to the current legislation in the state [4]. However , at the present
stage in the Republic of Kazakhstan , as well in other CIS countries , religious expertise has no definite legal
status are not included in the list of forensic examination which is rather doubtful in its production and
the appointment of persons of competence in accordance with legislative expert research requirements. Cur-
rently, in the Republic of Kazakhstan religious expertise does not have the legal status that has no established
rules of law provisions of its subjects , as well as the totality of their rights and responsibilities. Also reli-
gious expertise is not included in the official list of forensic examinations in the Republic of Kazakhstan is
not one of the types of forensic examinations, which significantly differs from other types of forensic
(eg, mental health, forensic, handwriting, etc.). It profanes it characterizes as dilettantism which significantly
reduces the severity of the findings to a greater extent for those interested in passing the examination of reli-
gious organizations that serve such structures cause for disputes not only in court but also in the media.
This factor will prevent the achievement of objectives of the criminal process and makes it impossible to es-
tablish the truth in criminal cases without the use of objective findings of expert studies. Involvement
of NGOs and scholars to conduct religious examination also lacked a theoretically nor legal nor practical
basis that violates the principles of the production of any kind of expertise and the more theological.

Involvement in the production of religious expertise of public associations, which are public, is unac-
ceptable. This is due to the fact that the composition of public associations includes contingent expressing
their civic stance and not sufficiently versed in matters of special knowledge required for expert assessment
on matters of religion, religious outlook, various articles of faith religious structures as well as consideration
of the human factor as subjective beginning. Typically, associations are not professional or community
groups and therefore not having the necessary scientific competence for the formal evaluation of submis-
sions. Possible uses knowledge of theologians is also doubtful since regardless of religious affiliation theolo-
gians expressed own personal spiritual point of view that may be different from the official position directly
denominations such as the official opinion of the Russian Orthodox Church, the Roman Catholic and Greek-
Roman Church or Spiritual Administration of Muslims. In this sense, one must also consider that the specific
religious groups, so-called traditional, culture- , world religions, in accordance with applicable law can not
be the only actors involved in conducting religious expertise. Otherwise, it is a manifestation of human rights
and freedoms in the activities of other religious faiths and denominations, which are inherently non-
traditional. Empowering participation in the various kinds of Religious Studies confessions, is a violation
of the principle of objectivity. Moreover, in accordance with the constitutional rules RK separation of reli-
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gion and state and religious groups may not participate in public affairs and expert activities carried out
by public authorities. For the purpose of objective complete and comprehensive research facilities religious
expertise more efficiently and effectively conduct religious examination charging independent experts of the
number of scientists in various fields, namely, theologians, psychologists , lawyers and other professionals
depending on the issues raised are employees of higher educational institutions and research institutes
.Official explanation of religious norms concepts individual Christian or a Muslim cleric this is not the offi-
cial position of the Church or of the Spiritual Administration of Muslims. In this regard it is necessary to at-
tract only the formal structures of the clergy culture- faiths who can objectively justified to express an offi-
cial position on the object represents. In addition, religious expertise should be officially recognized as one
of the types of forensic examination to formal recognition of the legal status and exclusion of erroneous re-
search object and therefore a member of the state expert institutions such as the Center for Forensic. In this
sense, attracting scholars and researchers of higher education institution, research institutes in various fields
is also quite effective not only in the development and definition of the concepts religious expertise, but also
in the research plan. The whole process of action in accordance with the legislation of Kazakhstan for the
production of an expert study comes from established principles, where the most significant in terms of prac-
tical and theoretical acts completeness and objectivity, independence, scientific validity, competence, versa-
tility, professional ethics. Opinion is obtained evidence which showed the presence or absence of evidence
of interest in the resolution of an issue that later became the basis for deciding whom it may concern. Reli-
gious expertise is sufficient for effective process of identification, detection and investigation of crimes relat-
ed to the activities of non-traditional religions, denominations and cults, including terrorism-related, which is
a specific feature that distinguishes it from other kinds of expertise. However, the greatest impact the objec-
tivity and religious expertise reaches when carried out in combination with other types of expertise namely
forensic psycho-physiological processes and human forensic psychiatric examination.

Objects of religious examination in accordance with the current legislation of the Republic of Kazakh-
stan is a constituent and other documents of religious organizations including religious materials and reli-
gious objects. It should be noted that the objects religious examination in the first place must be identified
with a particular religious movement as it meets the requirements of completeness of the study, and also con-
tributes to the control of the religious situation in the state, detection and prevention training and committing
socially dangerous acts. Submissions to explore different and by the actual production rules religious exper-
tise .These include founding documents submitted for registration and re-registration of religious associa-
tions; religious documents; and religious education programs; informational materials of religious content;
— religious objects [4].

These objects for example, theoretical or practical religious literature Publishing production items of re-
ligious significance religious cult destination depending on the religious affiliation — objects of religious
symbols and paraphernalia including all varieties of crosses, Panagia, medallions, memorials, awards and
medals religious organizations, substances and items needed for the sermons and religious rituals, temple
decoration objects and architectural elements of the temple, sacred objects, objects of worship, clothing and
headgear for religious purposes, special auxiliary items required for the storage, installation, operation and
movement items submitted for religious examination is fairly general and not to specify that can greatly
complicate their interpretation and meaning in religious cult activity. Thus all objects religious examination
can be divided into different groups and subgroups such as Items for religious space the locations of worship
praying (for example, Muslims — five daily prayer reading) items required in the administration of worship
and prayer, as well as rituals and ceremonies Support Services items on worship and exaltation of prayer;
Publishing materials (book production, guidelines, manuals, etc.), audio and video. Typically, these objects
attributable to Religious Studies differ comprehensive and informative about their true purpose. Given that
the activities of non-traditional religions, denominations and cults is mostly latent character and being
in possession and materials will also be wearing a hidden disguised character usually under the guise of sci-
entific literature and psychological tests. Special place in this regard occupy unconventional Protestant and
evangelical religious organizations («Grace Church», «Jehovah's Witnesses», «Seventh-day Adventistsy,
«New Lifey, etc.) and scientific cults («Scientology», «Dianetics») that typical selfish motive in their activi-
ties under the mask and portray ideas and religious sermons, for example, a fairly common theme common
spiritual family universal love and forgiveness, non- material values, personality, love for humanity and
worth of the human person in the world, etc. A significant amount of non-traditional religious groups belong
to Protestant, evangelical Presbyterian and nontraditional religious groups whose activities and existence is
not forbidden by the current legislation of the Republic of Kazakhstan, which makes the contradiction be-
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tween their activities about which criminal proceedings are instituted and free access to publishing editions
of religious associations. For example, the National Security Committee of Kazakhstan revealed facts that
the alienation of property congregation of the Presbyterian Church «Gracey» in Karaganda, in connection with
the criminal case under Article 177 of the Criminal Code (fraud), as well as illegal possession of potent psy-
chotropic drugs in the prayer house. Also, the materials were found containing propaganda signs exclusivity
and superiority of one over the other creeds, incite sectarian strife. Also, September 7, 2007, 14 pastors hun-
ger strike protesting against them excitation of criminal case and conducted a search of the building of the
church and in the homes of its ministers. Three ministers of the church: archbishop, his sister and administra-
tor — are suspected of committing a crime under Article 165 of the Criminal Code (treason). The reason for
checking the Presbyterian Church began to transfer large sums of money to her private businessman who is
suspected of treason and is currently in remand prison in Alma-Ata [1]. It should be noted that the above ex-
ample, like many other similar criminal facts lead to the conclusion that considering the activities of non-
traditional religious communities in this aspect of the question determines the mismatch in the national list
of prohibited Kazakhstan terrorist and extremist structures and distributed materials, including literature,
Audi \ video materials. Inconsistency in this case between not a banned organization and literary publica-
tions, video and audio contained in sermons and general activities of such non-traditional religious struc-
tures.

This factor is particularly characteristic in relation to the Protestant and evangelical non-traditional reli-
gious organizations, Eastern religions and scientific cults whose activities are signs of extremism namely the
use of their religious practices based on non religious ideas can cause life-threatening health ( particularly
mental health ) ,morality rights and freedoms of man and citizen as well as a threat to security of the state
and society as a whole that is legally defined as religious extremism. In this regard religious expertise should
be carried out not only in respect of non-traditional materials and objects of religious organizations under the
ban and a national list but also in terms of already registered passing another re- engaged in religious activity
and regardless of sectarian religious or religious affiliation. This is due to the fact that religious organizations
carry out their activities in accordance with the registration (eg as Grace Church, Jehovah's Witnesses, etc.) are
signs of the illegality of their actions. Ensuring the examination made by the authorized body, which acts
Agency for Religious Affairs of the Ministry of Culture of the Republic of Kazakhstan the functions and
powers which are in interfaith harmony ensuring citizens' rights to freedom of religion and interaction with
religious associations. Deciding on the appointment and conduct religious examination of the Justice De-
partment initiated areas at registration or re-registration of religious associations or in order to establish com-
pliance with the constituent documents and other documents religious and spiritual (religious) educational
programs information materials of religious content and religious items legislation Republic of Kazakhstan.

Conducting religious expertise provided by the authorized body namely the Agency for Religious Af-
fairs and its implementation rests with the experts of the Expert Council of Development Studies of the reli-
gious situation in the above agency belonging to the Ministry of Culture of the Republic of Kazakhstan. At
the same time the production of expertise could be drawn from government agencies religious scholars law-
yers and other professionals in the field of freedom of conscience. However, decision on conducting reli-
gious expertise Department of Justice and supported by the Agency for Religious Affairs and holding the
Expert Council as a division of one of the subordinate structures of the Ministry of Culture is in doubt
.Primarily, this is due to the fact that religion as a component of national life should be controlled by the
government and the resolution of issues in the whole religion should exercise judicial power and the above
mentioned powers, you must pass the Supreme Court of the RK or regional courts authority to determine the
mechanism for the recognition of objects religious expertise not inconsistent with the law of the state
(including extremist). Thus, the above position for the religious expertise to the following conclusions. First,
religious expertise is one type of forensics, as it has to the research problem and defined the terms of its sub-
jects and accordingly, to be determined its legal status . In addition, religious expertise has specific features
that identify prevent and counteract crimes related to the activities of non-traditional religions, denomina-
tions and cults. Secondly, the need to implement religious expertise with regard to its specific characteristics
is what it should have officially secured legal status forensics and held exclusively with independent experts
that is disinterested knowledgeable persons — scientists respective issues raised profile and namely theolo-
gians, lawyers, linguists, psychologists and other persons, to be comprehensive, which completely eliminates
the participation of public associations. Theologians religious organizations can be encouraged to participate
in Religious Studies just as professionals in the profile, due to the need arises and on certain issues relating
to the industry in theology. In addition, religious expertise should be carried out, not only in relation to objects
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(objects of constituent documents, documents of religious content, religious education programs, information
materials) for the first time with the registration as a religious association, but also religious associations, re-
passing, regardless of religious or cult affiliation. Third, religion, as a component of national life should not
only be controlled by the government agencies, but also by the regulatory mechanisms, the power to define
objects that are not inconsistent with the law of the state (including extremist) should be transferred to the

Supreme Court of the Republic of Kazakhstan or regional courts.
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JL.LK.Apenosa

Jinu capanTaMa: eHAIPiCTiH KOKEHKeCTI Cyparbl

Makasnana eH ©3eKTi Maceine OONbIl TaObUIATBIH MiHM CapanTaMa CYparblH 3€PTTEYHAi NCHXOJOTHSIIBIK-
KPUMHHAIMCTUKANBIK TYPFBIIAH FaHa €Mec, COHJalH-aK OHbl TEOPUSUIBIK, KOl JKarjaiaa TaxipuOenik
TYPFBIJIaH KapacThIpFaH keH. by Ke3Kapac 3ailbIpiibl MEMJICKETKE CEHIM MEH AiHM Ke3KapacTapbIH bIKIA
eTy J[OpEeKeciH, COHBIMEH Karap oJISYMETTIK OpTagarbl aJaMHBIH MiHE3-KYJIKbl ©3TepiCKe YIIbIpamn
KaJIBINTacybIH, cebebi Oyiap MiHU-IKCTPEMHUCTIK JKOHE JTaHKECTIK OaFbITTa yKacasFaH KbUIMBICTApABIH 0acThl
enmieMzepi OOJBINT eCEeNTENreHAIKTeH, aHbIKTayFa MYMKIHIOiK Oepeni. Byn Typreina [iHM capanramaHbl
TaralbIH/Iay MEH OHAIPiCKe ATy Heri3ri OO0k TaObIIaIbL.

JI.LK.ApenoBa

PeaurnoBemqueckasi IKCIEPTU3A: AKTYAJBbHBIC BOIIPOCHI MPOU3BOJACTBA

B crathe oTMEUCHO, UTO HMCCIIEI0BaHHE BOIPOCOB PEIMTHOBEAYECKON IKCIIEPTHU3BI LIeIeco00pa3Ho paccMmar-
pHBaTh C ICUXOJOTO-KPUMHUHAIMCTUUCCKUX TO3ULUHA B CBSI3U HE TOJIBKO C UX TEOPETHYCCKHMH aCTIEKTaMH,
HO |, B OOJIBIIICH CTENCHH, C X MPAKTHICCKOW 3HAYMMOCTHIO. JI0Ka3aHo, 4TO TAaHHOE MOJI0KEHUE MO3BOJISIECT
OTIPENICITUTD CTEIICHb BIIMSHUS PEIMTHO3HBIX BO33PCHUI M Bephl HA CBETCKOE OOMIECTBO, a TAKKe HA (OPMH-
pOBaHNE U U3MCHCHUC MMOBEICHUS YENIOBEKA B COLMANbHOM cpene. HasHaueHe W MPOM3BOJCTBO PEIUTHO-
BEIYECKON OSKCHEPTH3Bl OMUHHPYIOIIUX BIIEMEHTOB MCHXOJIOTO-KPHMUHAIMCTHYECKON XapaKTEPUCTUKH
NPECTYIUICHUIH TEPPOPUCTHUECKON U PEIMIMO3HO-IKCTPEMUCTCKOI HAMPABICHHOCTH SIBISIIOTCS OCHOBHBIMH,
TaK Kak ONpEIENSIOT COOTBETCTBHE €€ OOBEKTOB HALMOHAJIBHOMY IEPEYHIO 3aIlPEIICHHBIX PEITUTHO3HBIX
00bEIMHEHU.
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Psychological diagnosis of the criminal behavior and risk assessment
among homicide (men and women)

This study is the psycho-diagnostic analysis and risk assessment of criminal behavior of offenders of the
homicide, both of men and women in Bulgaria. It examines: 1) the demographic characteristics of these
offenders of both sexes, as well as corresponding sentences under legislation (the Bulgarian Criminal Code);
and 2) problems considering mainly the aspects of the offenders personalities, their motivation and behavior
based on the MMPI-2 and survey. Parallel to this analysis is made an attempt for predicting the probability
of serious social damage/recidivism of the above mentioned offenders on the basis of two American models
(«HCR — 20» and «SARA») of risk assessment. The results show that their crimes were realized due to the
negative socio-economic conditions in which our country (i.e. Bulgaria) is in conjunction with their dishar-
monious interactions.

Key words: psycho-diagnostic analysis, homicides, offenders, criminal psychology, victims of violence, wit-
nesses.

The current work is an attempt for doing a comparative psycho-diagnostic analysis and risk assessment
among offenders of homicides, both male and female, in situational aspect. Problems considering mainly
the aspects of the offenders personalities, their motivation and behavior are analyzed in the paper. Parallel
to this analysis is made an attempt for predicting the probability of serious social damage/recidivism of the
above mentioned offenders on the basis of two models of risk assessment (by applying American instrumen-
tation). Therefore, an integral and corresponding review of the criminologists and criminal psychologists’
publications is made, and the paper also contains citations related to important particularities of the criminal
behavior of committers of specific crimes.

Relevance. The problem of the identity of the offenders of the homicide is among the most relevant
in the criminal psychology and has a particular place of a world-wide scale in the theory of criminal person-
ality. The scientific interest is oriented to the process of formation of the individual and the disclosure of the
worst factors of criminality that influence its formation process.

The number of the annually convicted (2001-2011 y.) for homicide in Bulgaria has the average of 193
cases [1], out of which 180 men and 13 women. Those data show that the ratio of the homicides, according
to the sex of their offenders, is 14:1 for the men.

Definition of homicide according to the Bulgarian Criminal Code is «taking the life of one person
by another». The same definition is applied in the USA, while in FBI is applied the Megargee’ definition
(1982:94): «Murder is the unlawful taking of human life. It is a behavioral act that terminates life in the con-
text of power, personal gain, brutality, and sometimes sexuality» [2]. However, the juridical definition
of homicides in the USA reads differently [3] — «The criminal act need not be the sole cause of death, but
only a recognizable causal factor. The legal definition of homicide also requires that the death occur within
a year and a day from the time the injury was inflicted». And in the UK the suicide is also considered a homicide [4].

1. Chronology of research. In 1928 in the USA (Illinois State) is introduced the assessment of criminal
offences or recurrence as a method for predicting future crimes. Presented in such way, the «risk assess-
menty is recorded with consistently integrating the prognosis of recurrence and planning the sentence of the
convicted [5]. The risk assessment was quickly implemented by psychological and clinical institutions sub-
ject to the justice system.

Similar is the approach of Marvin Wolfgang, in a study of two groups of young people (born in 1945
and in 1958 in Philadelphia) — described is the accidental (situational) offense [5]. That study presents
the relations of factors for recidivism and the initiation of stricter sanctions for antisocial crimes and their
reduction.

In this respect, the future risk of violent behavior is important from a legal prospect. In practice, predict-
ing the likelihood of future violence will limit the release in society of those convicted

for homicide.
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Court juries, in serious criminal cases, take into consideration whether a convicted killer presents
him/herself as a future danger [6]. Psychologists are required to have the right competence for predicting
the risk in relevance to the specific legal context.

The first studies of «risk assessment» are done by the American Psychiatric Association (1970-1971),
which claims that the «risk assessment» in psychiatric clinics is subjective. On this basis, psychiatrists are
against the «risk assessment» — «it was not ethical» [7] or «the precision of the evaluation is subjective» [8].
In later studies were introduced more precise methods for both short-term forecasts (with greater accuracy)
for possible damages and also for long-term forecasts for possible violent actions [9].

2. The system for «risk assessment» (introduced in 2002 in Bulgaria) determines the probability
of a convicted to re-offend [10]. The system indicates the degree of risk in causing serious damage to the
very person or to others. Costanzo and Krauss arrive to the same conclusion.

«The risk assessment» for committing new crimes marks the «zone of needs» [11]. It is the anti-
criminogenic needs of the convicted which must be satisfied in order to prevent future criminal behavior.
The risk degree is composed by static (past and present criminal offense) and dynamic (alcohol and drug
abuse, emotional or psychological factors, interpersonal behavior and way of reasoning) risk indicators. Stat-
ic risk indicators result from the socio-economic conditions. In behavioral aspect, static is the «psycho-
pathicy» aspect of behavior, and dynamic are «impulsiveness» and «irresponsibility».

3. Methodology for «risk assessment» of convicted with a final sentence enforced. For assessing
the risk we have applied the following methodologies: 1) «Historical Clinical Risk Management — 20»
(HCR-20); and 2) SARA (Spousal Assault Risk Assessment). HCR-20 belongs to the structured professional
judgment (SPJ) models for «risk assessment» with reference to violence (Webster, Douglas, Eaves, & Hart,
1997), similar is SARA (the assessment is done after single offence cases and is not considered as a recur-
rence, but only as social damage). In both instrumentations, the «static» and «dynamic» factors which influ-
ence the situational dynamics are measured. In addition, those measurements do not have a specific time
frame requirement where during a specified period the predicted criminal behavior of the convicted could
occur. The researcher is not obliged to summarize the various categories. Therefore, he/she can choose
to give higher value to e certain factor which he/she considers appropriate for each item [6]. Both instrumen-
tations are suitable for MMPI-2.

The information accumulated for each convicted is to certain degree subjective and it is necessary to in-
terpret it professionally in order to design a faithful profile of the needs, the risk of recurrence/re-offence and
possible harms [12].

4. Research base.

During the research of offenders homicide (men and women) were used (participants are between 22
and 74 years old): analysis of the archives, MMPI-2, survey and non-standard interview [13].

5. Respondents.

The respondents in the current work are as follows: convicted males for homicide (experimental group)
residing in the Central Sofia Prison and convicted females for homicide (control group) residing in the prison
in the city of Sliven.

5.1. Demographic data.

The respondents were 61 in total — 45 men (73,8 % of the population) and 16 women (26,2 % of the
sample). Their age is between 22 and 74, and among the women, between 25 and 64. The majority
(more than 70 %) of those convicted was born or are residents of the capital-city Sofia.

5.1.1. General characteristics.

5.1.1.1. Family status. The respondents fall into four groups: 1) single — 28 respondents (45,9 %);
2) married — 23 respondents (37,7 %); 3) divorced — 4 respondents (6,6 %); and 4) widows/widowers —
6 respondents (9,8 %).

5.1.1.2. Respondents with heirs. Sector distribution according to the parameter. Respondents with chil-
dren are 24 (39,3 %), and those childless — 37 (60,7 %).

5.1.1.3. Professional occupation. The data presented (profession/occupation — income providers) refer
to the before-the-crime period — 37 respondents (60,7 %) were employed, and 24 respondents (39,34 %)
were unemployed.

Educational level. Sector distribution according to the parameter: 1) with «incomplete primary school
education» — 4 respondents (6,6 %); 2) with «primary school education» — 6 respondents (9,8 %); 3) with
«secondary school education» — 24 respondents (39,3 %); 4) with «high school education» — 19 respond-
ents (31,1 %); and 5) with «vocational high school education» — 8 respondents (13,1 %).
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5.1.1.5. Distribution of the respondents under Criminal Code (BG).

5.1.1.5.1. Perpetrators of crimes under Art. 115 of the Bulgarian Criminal Code (article 96, vol.1, Crim-
inal Code of the Republic of Kazakhstan). There are 30 respondents that fall into this group (49,2 %). They
have a relatively unstable family ambience. Do not feel guilt with reference to their crime.

5.1.1.5.2. Perpetrators of crimes under Art. 116 of the Bulgarian Criminal Code (article 96, vol. 2,
Criminal Code of the Republic of Kazakhstan) [14]. The group is composed by 29 respondents (47,5 %).
Among the majority is observed an unstable family ambience. Do not feel guilt with reference to their crime.

5.1.1.5.3. Perpetrators of crimes under Art. 118 of the Bulgarian Criminal Code (article 98, vol. 1,
Criminal Code of the Republic of Kazakhstan). The group is composed by 2 respondents (men — 3,3 %)
at the age of 67. Had a balanced family ambience. Do not feel guilt with reference to their crime.

6. Empirical data resulting from the current research and result analysis.

According to the above mentioned, the objective of the current research is connected to the personality
typology of the homicide and the designing of a summarized personality profile of those convicted for homi-
cide.

6.1. Results under MMPI-2.

For the entire population of homicide offenders, the following behavioral and personal characteristics
can be observed: the crime committers possess a clear organization (psychopathic tendencies — 52.5 %)
in relation to planning their lifestyle. This indicator represents the persistency of their leadership antisocial
actions (among some even pathological) against the social norms. Dementia does not define a situational be-
havior or attitudes of the respondents. With reference to dementias, it could be claimed that «neuroticism»
(55,7 %), «schizoid» (52,5 %) and «social self-perception» (57,4 %) are elements of their anti-norms person-
al disposition (external locus of control; emotional rigidity, limited friends’ environment, stubbornness
reaching the levels of rigidity, which corresponds to autonomy and pretentions; egocentric; restless, unstable,
wayward and irritable, which behavior stimulates their aggressiveness/hostility in their interactions and vari-
ous situations) and emotional focusing under stress.

6.2. Results of the interview questionnaire

The experienced violent actions by crime committers we describe in two categories: victims and wit-
nesses. In both categories, we distinguish five types of violence against them: «threats», «slapping, hitting,
punchingy, «beatings» and knife/firearms attacks.

6.2.1. Experienced home violence.

The corresponding share of the respondents which provided data is within the range 23 % to 37,7 %
from the sample.

Comparative characteristics. The victims of the three types of home violence have a more pronounced
share than the witnesses. The male sample has prevalence among those subjected to «threats» and «slapping,
hitting, punching» in both categories; in the female sample it prevails only among the victims of «beatingsy,
differently from the male who were greater among the witnesses.

As for the frequent acts of violence (in corresponding shares among the respondents) data are as fol-
lows: 1) daily violence — the majority of victims are women, and the witnesses — men; 2) frequent acts
of violence — prevail the female victims of violence, and among men — the witnesses; and 3) casual acts —
the victims of violence and witnesses are mainly from the male population. The female population is most
often a victim of violence by the father or husband; but witnesses mainly see violent acts by the father
towards the mother. Among the males — victims of violence and witnesses of violent actions by the father.

6.2.2. Experienced violence at school.

The corresponding share of the respondents which provided data is within the range 3,3 % to 32,8 %.

Comparative characteristics. The victims of violent actions in school environments are significantly less
than the witnesses in the corresponding share. In both categories are prevalent the males.

The data at frequent acts of violence (in corresponding share of the respondents) are: 1) daily — women
have prevalence in both categories: victims of violence and witnesses; 2) frequent acts of violence — are
observed only among the male sample where among the victims of violence, prevalent acts are «slapping,
hitting, punching» and among the witness — the «threats» and «slapping, hitting, punching»; and 3) casual
acts — the victims and witnesses are mainly from the male population in the three types of violence.
The perpetrators of violent acts are classmates of the convicted.

6.2.3. Experienced violence in the community/headquarter.

The corresponding share of the respondents which provided data is within the range 8,2 % to 23 %.
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Comparative characteristics. The victims of violent acts in their community are less than the witnesses
in corresponding shares. In the three types of violent acts, the male sample is prevalent.

For the frequent acts of violence (in corresponding share of the respondents) the data are as follows:
1) daily — the female group has prevalence both as victims of violence and witnesses; 2) frequent acts
of violence — it is observed only in the male group — victims of violence and witnesses; and 3) casual acts
— prevalence has the male sex in the three types of violent forms — victims of violence and witnesses.
The perpetrators of violent acts in the majority of cases (more often among the men) are acquaintances, fol-
lowed by friends, neighbors and strangers.

6.2.4. Experienced Violence resulting from knife attacks.

The corresponding share of the respondents which provided data is within the range 13,1 % (witnesses)
to 24,6 % (victims).

Comparative characteristics. The victims of violence of knife attacks have a greater corresponding share
than the witnesses of similar attacks. The male group has prevalence in both categories.

For the frequent acts of violence (in corresponding share of the respondents) the data are as follows:
1) daily — victims only among the male group; 2) frequent acts of violence — it is observed only among
the male group for the witnesses, and among the victims the number of cases is equally distribution between
the two sexes; u 3) casual acts — prevalence has the male sex where the victims of violence are more than
the witnesses. The same ratio refers to the female sex.

6.2.5. Violence experienced as a result of a firearm attack.

The corresponding share of the respondents which provided data is within the range 13,1 % (witnesses)
to 23 % (victims).

Comparative characteristics. The victims of firearm attacks have greater corresponding share than
the witnesses of such attacks. The male population has prevalence over the female one in both categories.

For the frequent acts of violence (in corresponding share of the respondents) the data are as follows:
1) frequent acts — it is observed only among the victims of violence, and its occurrence is equally distributed
among the two sexes; and 2) casual acts — prevalence has the male sex where the victims are more than
the witnesses. The same is valid for the female sex.

Conclusions. Based on the quantitative data we could claim that the main factor generating violence
among the offenders of homicide, and which is also reflected into their personality, emotional and social
adaptability to social norms, is their disharmonic family environment. Their criminal behavior is a lot less
influence by factors outside the family world (school and neighborhood ambience). Nevertheless, it should
be mentioned that violence in the school and neighborhood ambience influences not only the educational
status of the offenders, but also their raising, their value system formation and their way of life. Those two
types of environments, among some of the convicted have led to the forming of antisocial behavior, self-
interested determination in interactions with people, use/abuse of alcohol/amphetamines. Among 1/6 of the
convicted it is observed that they had lived in a misbalanced ambience (family, school and society). Accord-
ing to the above presented data, homicide offenders were attacked more often with knives than with firearms.

6.3. Data on «Risk assessment».

The «Risk assessment» values of the risk among homicide offenders is calculated accumulating a sum
of values that mark corresponding levels (low, medium, high) where as base reference is the «<HCR — 20»
and for comparative values — «SARA». The accumulated sums could mark two levels, where the higher and
correspondingly the lower value depend on the particular profile of the offender. For this reason, for exam-
ple, with a value of 19 in «tHCR — 20» an offender could have a medium risk level, whereas another — with
a higher value. It is due to the type of selected methodology factors.

6.3.1. Results in «<HCR —20».

The information presented is on the following historical criteria: historical factors, clinical factors and
risk management.

Conclusions. Based on the data accumulated we could claim that in their majority, homicide offenders
with high probability will reoffend again and will demonstrate future criminal behavior, where the male pop-
ulation predominates. Recidivism is possible mainly among the convicted of clear asocial/antisocial and/or
hooligan lifestyle, in particular when released. The conclusion comes in contrast to social damage, where the
re-offence is possible also due to provocation/frustration in situational aspect regardless of the fact whether
the respondent is in prison or free (mainly due to lack of emotional, personality and social maturity of the
convicted).
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6.3.2. Results according to «SARA».

The data presented is on the following criteria: criminal past, psychological-social relations, history
of husband-wife interactions, present/following crimes, other considerations (specification of all risk factors
that are not classified elsewhere) and risk of partner’s violence. As shown above, in accordance to the SARA
methodology, we have analyzed victims who have experienced partner’s violence, regardless of whether the
victim is their spouse/an intimate partner.

The data gathered include 14 (23 %) respondents, and there are B 8 (13,1 %) female and 6 (9,8 %) male
respondents.

Conclusions. The majority of homicide offenders show low probability for a future violent act against
their spouse/intimate partner, and the female population is predominant. At the other extreme is the male
sample that in their future intimate contacts would do violent acts. Based on those characteristics we can as-
sume that regardless of the smaller share of males (due to missing data on husband-wife interactions),
the probability of their future, social damage offence is higher.

Characteristics. In both methodologies for «risk assessment» at the high scale levels predominant is the
male group with equal value coefficients. In «<SARA» only of the male convicts (aged 26 and 63) showed
high coefficient values (value of 20-23) for a future violent re-offence. Both individuals in «<HCR-20» have
greater coefficient values (25 and 24 correspondingly), which describes them as highly probable future vio-
lent/offenders despite the environment where they would «correct» their criminal behavior. Based on the da-
ta, we can confirm the conclusions of both instrumentations that homicide offenders of male sex, under
the influence of their personality, emotional and social immaturity, in combination with relatively low educa-
tions levels, social stats, damaged family and friends’ ambience, when unemployed can do very serious so-
cial damage and probably recidivistic acts.

The problems connected to the criminal behavior of homicide offenders needs a profound and systematic
consideration. Psychological anomalies and deformations in interpersonal relations which have led to a similar
criminal act often cannot be seen as single acts or from a single/constant point of view because their crimes
are due mainly to the negative social-economic conditions present in our state, i.e. Bulgaria, in combination
with their disharmonic interaction. For this reason, more than 1/3 of the presented population has committed
crimes only in their personal interest.

The psychological diagnosis in various typologies, based on the analyses of criminal behavior, results
from their historical significance and specific application for our specific aim to understand the various types
of criminal behaviour in their social and situational aspect.

Criminalization in early age. They youngsters commit criminal acts, on one hand, due to personality
(egocentric type of motivation) or emotional immaturity (negative I/self-image and misbalance of the func-
tioning self-assessment in combination with alcohol and/or amphetamines abuse), and on another — due
to lack of adequate influence for them of socially acceptable behavior. They result from a disharmonic social
identity initiated by deteriorated social (mainly family and less school or community) relations in combina-
tion with low education levels and low professional realization. The above mentioned negative characteris-
tics are less present among the adults (lack of family balance in combination with alcohol abuse) and more
common among the young (up to 36) which confirms the age for which are typical asocial (accompanied
by amphetamines use) and antisocial acts. However, among those convicted, the majority are of Gypsy
origin (among both sexes). The personality integrated units presented here express themselves in socially
dangerous behavioral models and have continuous criminal career, especially among the male sample con-
victs having past sentences for violent acts (hooligan acts and thefts).

Educational level. The majority (above 55 %) of the group have not completed Secondary school
as educational level. The majority of the convicts are between 23 and 40 for both sexes. More than 60 %
(37 respondents) of the homicide offenders have worked and possess professional qualification/occupation,
where the unemployed of almost permanent lack of employment, which can provide the existential minimum
for their social survival, are less than 40 % (24 respondents); such lack of employment has been the indicator
of confrontation in their interactions.

Isolation is a source of catalysis to the problems of personality and psychological health among
the homicide offenders. The research has shown an extremely worrying picture of problems in the personali-
ty characteristics of the convicted — hostile attitudes, schizoid, aggressive behavior, lack of skills to combat
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anger; lack of skills for comprehending their problems, for reasoning with reference to the possible conse-
quences of their behavior. Among some of them is observed a clear permanent presence of self-organization
combined with leadership skills when it comes to planning their asocial/antisocial way of life. The essential
role in forming/developing criminal behavior is that of the social influences (as a negative factor — criminal
surroundings, as a positive — therapeutic programmes) modelling such behavior formation. Among the con-
victs is typical a misbalanced family environment and disharmony in interpersonal relations. The already
mentioned negative personality characteristics also result, for some of the convicts, from the difficult sociali-
zation among the various respondents and that generates conflicts. Some of the homicide offenders, in par-
ticular those of male sex, benefit by the above mentioned European directives (state financial support) and
see the prison as a free-of-charge hotel/pension with all its advantages instead of leading a full of insecurities
life in society.

During the recent years, the treatment of these people has improved greatly, not only in terms of medi-
cal cure but also as correction-therapeutic programs in cognitive-behavior model; homicide offenders also
participate in those programs.

The risk assessment with reference to future social damage and recidivism in social aspect depends
on the differences and characteristics of the various social groups. The factors that influence future, social
damage acts and, in extreme cases, re-offences, in our state, Bulgaria, are the following: lack of guilt for the
current or past crimes, especially if done out of self-interested or hooligan motives, lack of harmony in the
home/family ambience (lack of a partner and/or permanent housing) and missing perspectives for profes-
sional occupation. In the light of the description presented in the present research, the probability value of the
assessment under «HCR-20» of high values is in the range of 19-30, which shows a tendency of above aver-
age to high level of probability for future, social damage acts and possible re-offence. The value coefficients
are typical for more than 45 % of the total population where dominant are the males, and those values refer
to homicide offenders of all age groups.
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M.I'eproBckuii

KbLIMBICTBIK ic-9peKeTTiH NCHXO0J0THSUIBIK IMATHOCTHKACHI KIHE KbLIIMBICKEpJIep
(epJiep KoHe diiesiep) apacbIHAAFbI TOyeKeJre 0apyabl 0arajaay

Maxkanana Borrapusiiars! KBIIMBICTHIK TOPTiIOIMEH KBUIMBICKA KiHOJI €p KoHE oHeNAep/iH IICHXOIOTHSIIBIK-
IUAarHOCTUKAIBIK Tangay MeH Toyekenre Oapysl OaramanraH. CoHbIMEH Kartap 1) 3aHHamara colikec
(BonrapusinbiH, KbUIMBICTBIK KOJEKCI) €Ki IKBIHBICTBI KBIIMBICKEPJICPAIH AeMOTpa(UsUIIbIK CHIIATTaMachl;
2) TyaFanapablH  epeKIIeNiKTepi, OJapAblH  MIHE3-KYIBIFbI, bIHTAJApblHAa  OaiIaHBICTBI  CYpakKTap
Kapacteipasiral. Toyekenre Oapynst Oaramay yumiH «HCR — 20» xoHe «SARA» aMepuKaHABIK YITiHIH
HOTIDKEIepl KOPCETUITeH.

M.I'eproBckuit

Ilcuxosoruyeckasi JTMArHOCTUKA MPECTYNHOT0 MOBeIeHUS U OLIEHKA PUCKOB
cpeau yomin (MY>KYHMH M KEHIUH)

B craree maHbBI ICHXOJIOT0-ANATHOCTHYECKUH aHAIIM3 U OLEHKA PUCKOB, CBSI3aHHBIX C IIPECTYITHBIM MOBEE-
HHUEM JHI (My>KYUH ¥ XKEHIMH), BAHOBHBIX B youiicTBax B bonrapun. Paccmorpenst: 1) nemorpaduueckue
XapaKTePUCTHKHU IPECTYITHIKOB 000HX IOJIOB, a TAKKe IPEJIOKEHHS B COOTBETCTBHH C 3aKOHOATEIECTBOM
(Yronosuslii konekc Bonrapum); 2) Bompock!, cBs3aHHBIE, TIIaBHEIM 00pa3oM, C 0COOEHHOCTSIMU X JINYHO-
CTH, MOTHBAIMX U NoBeneHus. [loka3aHbl pe3yIbTaThl HCIIOIb30BaHUs amepukaHckoi moaemu («HCR — 20»
n «SARA») U1 OLIEHKH pHCKa, CBUAETEILCTBYIOLINE O BO3ICHCTBYIOIIEH POIM COLUATBHO-3KOHOMHYECKUX
YCIIOBHH.
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HexoTopsbie BONpochbl 3aKOHOIATEIBLHOT0 PeryJIHPOBAHUSA
NMPOKYypopcKoro Haa3opa B Kazaxcrane

B cratee nmpoaHanu3upoBaHO AeHCTBYIOIIEE 3aKOHOJATENBCTBO C TOUKH 3PEHHs COONIIOCHUSI HOPM IOpUAHN-
YeCKOH TEXHHKH, ICHOCTH B HCIIOJIb3yeMbIX AeQUHULMAX. PacCMOTpEHbI HANPABIICHUS U OTPACIH TIPOKYPOP-
CKOTr'0 Ha/130pa, UX CBS3b C IPeAMETOM Haa3opa. OTMEUEHO, YTO Ha Pa3HBIX 3TAllaX Pa3BUTHS 3aKOHOAATEIIb-
CTBa 0 IPOKYPOPCKOM HaJ30p€ OHU IPSIMO MM KOCBEHHO HAXOIMIM OTPaKEHHE B CAMOM TEKCTE 3aKOHOAA-
TENBHOTO aKTa, HO (opMynupoBKa Obia pasanuHOi. VccnenoBaHo colepikaHue AesTeNbHOCTH NPOKypary-
PBI, CYIIHOCTH H 3aJladyl IPOKYpaTyphl M MPOKYPOPCKOTO Ha30pa, IpeaMeT U 00BEKT IMPOKYPOPCKOTO Hal-
30pa C TMO3MIMI 3aKOHOAATENBHOTO PETYIHPOBAHUsS 3THX MOHATHH. Iloka3aHbl BbIABIEHHbIE B 3aKOHE
«O mpoxypatype Pecrybnuku Kazaxctan» HEOCTaTKH ¢ TOUKH 3PEHHS UCIIOIb30BAHHS IOPUANYECKOTO SI3bI-
Ka 1 HECOOTBETCTBHS HEKOTOPHIX nojoxxeHnil Koncturynuu PK.

Kniouesvie cnosa: mpoKypoOpCKHH Haa30p, HAMpPaBICHUS AEATEIbHOCTU MPOKYpAaTyphl, OTpacib MPOKYpop-
CKOT'0 HaJ30pa, 00BEKT U NMPEAMET HaA30pa, CYLIHOCTh U 1IN HAI30pa.

HeiictByrommii 3akon PecyOnmku Kazaxcran «O [Ipokypatype» [1] oTpaskaeT KOHCTUTYLHOHHBIE OC-
HOBBI O CYIIHOCTH M 3a/la4ax MpPOKypaTypsl U MPOKypopckoro Haazopa. CraTesd 4 aHAJIN3HPYEMOTO 3aKOHA
3aKpeIUIsieT OCHOBHBIE HANIPABICHUS M COJEP)KaHUE JEATEIbHOCTH OPraHOB MPOKypaTypsl. Ha pasHeIx 3Ta-
Max pa3BUTHUS 3aKOHOJATENIBCTBA O MPOKYPOPCKOM HaA30pe OCHOBHBIE HANpPaBIEHUA JESATEIBHOCTU MPOKY-
patypsl IpSAMO WM KOCBEHHO HaXOIWIM OTPaKEHHE B CAMOM TEKCTE 3aKOHOAATENILHOTO aKTa, HO HX (op-
MyJIHpOBKa Oblna pasnuaHoi. Hampumep, B «llomoskernu o mpokypopckoM Hamzope B CCCP» ot 24 mas
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1955 . [2] B c1.3 ObUIO 3akpemneHo: «l enepanbHblil pokypop CCCP u mogynmHEHHBIE €My HPOKYPOPEI
OCYIIECTBIISIIOT BO3JIO’KEHHBIE Ha HUX 3a7laud ImyTeM: 1) Haa3opa 3a TOYHBIM HCIOJHEHHEM 3aKOHOB BCEMU
MUHUCTEPCTBAMH U BEAOMCTBAMH, NMOJYMHEHHBIMA UM YUPESKICHUSIMH W TPEANPHUITHIMH, HCTIOTHUTEb-
HBIMH W PaCIOPSIIUTEIIEHBIMA OpraHaMu MeCTHBIX COBETOB JCIYTaTOB TPYISAIIMXCS, KOOEPATUBHBEIMU U
WHBIMH OOIIECTBEHHBIMH OPTaHU3ALMSAMH, a PABHO HAJ30pa 32 TOYHBIM COOJIOZICHHEM 3aKOHOB JOJKHOCT-
HBIMH JIMIIAMH W TpaXXJIaHaMH; 2) MPUBIIEYCHUS K YTOIOBHOW OTBETCTBEHHOCTH JIUI], BHHOBHBIX B COBEpIIIe-
HUU MPECTYIUICHUH; 3) Ham30pa 3a COONIOICHUEM 3aKOHHOCTH B JICSITEILHOCTH OPTraHOB JO3HAHUS U TIPE/-
BapUTEILHOTO CIEJCTBUS; 4) Ha30pa 32 3aKOHHOCTBIO U 000CHOBAaHHOCTBIO MTPUTOBOPOB, PEIICHUM, OIpe-
JIEJIGHUH 1 TIOCTAaHOBJIEHWH CyAEeOHBIX OpPraHoOB; 5) HaA30pa 3a 3aKOHHOCTHIO HCITONHEHHS MPHUTOBOPOB;
6) Ham3opa 3a COOJIIOJCHUEM 3aKOHHOCTH COJCP)KaHMs 3aKIIOUYCHHBIX B MECTaxX JIUIICHHS CBOOOIBD».
HerpynHo yOenutbes, 4To B MPHUBEJCHHOW HOPME TOBOPHJIOCH O HAIPABICHUSIX MPOKYPOPCKOTO HAN30pa,
OJTHAKO U3 ee OYKBaJIHHOTO MPOYTEHUS BHITEKAET, UTO PEYh IIUIa TOIBKO O CIIOCO0axX peIIeHrs 3a/1a4 BBICIIIe-
ro Haj3opa. Ha camom e nene, peus HAET UMEHHO O HANpaBIEHHX, HOO OTIEeNbHbIE IaBbl naHHoro Ilo-
JoKeHUsl Ha3BaHbl «Haa30p 32 MCIOTHEHWEM 3aKOHOB YUPEXKJICHUSMU, OpPTraHU3AIMsIMH, IOTKHOCTHBIMU
JIUIIaMU ¥ TpakaaHamuy», «Hamz3op 3a UCHoHEHNEeM 3aKOHOB B JCATEIILHOCTH OPraHOB JO3HAHMS U MTPEBapH-
TENBHOTO CIEACTBUMY, «Hama30op 3a 3aKOHHOCTHIO 1 000CHOBAaHHOCTHIO MIPUTOBOPOB, PEIICHUH, ONPEACTICHUH U
TOCTAHOBJICHUI CyIeOHBIX OpraHoBy, «Ham3op 3a coOmo/IeHneM 3aKOHHOCTH B MECTaX JIMIIICHUS CBOOOTBDY.

B 3akone o nmpokyparype CCCP ot 30 Hos0pst 1979 T. [3] BepBbIC Ha 3aKOHOIATEIIEHOM YPOBHE ObLIa
peaM3oBaHa TOMBITKA C(OPMYITUPOBAThH OCHOBHBIE HAIIPABICHUS AEATEIBHOCTH MPOKyparyphl. Crarhs 3
yKa3zaHHOTO 3akoHa IMpoBo3riammaina, uyto «mpokyparypa CCCP B COOTBETCTBHHM C BO3JIOKCHHBIMH Ha Hee
3aJlayaMH JCUCTBYET IO CICIYIOIIUM OCHOBHBIM HAIPABJICHUSM:

— Ha/130p 32 UCIMOJHEHNEM 3aKOHOB OpraHaMH TOCYJapCTBEHHOTO YIPABICHUS, MPEANPUITHIMHE, YIpe-

XKACHUSAMH, OPTaHU3AIUSAMH, JODKHOCTHBIME JTUIIAMH U TpakaaHaMu (00IInii Hamz3op);

— Ha/I30p 32 UCIIOTHEHNEM 3aKOHOB OpraHaMy JTO3HAHUS U TPEIBAPUTEIHHOTO CIIEACTBUS;

— Ha/I30p 32 UCIIOTHEHNEM 3aKOHOB IIPU PACCMOTPEHHH JIeT B CYAaX;

— Ha/130p 3a COOIIIO/IEHNEM 3aKOHOB B MECTaX COJIEPYKAHUS 33/IeP)KaHHBIX, B MECTaX MPEABAPUTEIHHOTO
3aKJIIOYEHUs], IPY MCIIOTHEHNH HaKa3aHWH M WHBIX Mep MPHUHYAUTEIBHOTO XapaKTepa, Ha3Ha4aeMbIX
cynoMm;

— O0opb0a ¢ HapyIICHUSAMH 3aKOHOB 00 OXpaHEe COIHATNCTUICCKONW COOCTBEHHOCTH;

— 00opb0a ¢ MPEeCTYMHOCTHIO U IPYTUMH MPABOHAPYIICHUSMH, PAcCiIeIOBaHUE MPECTYILICHUH, TTPUBIIe-
YCHHE K YTOJIOBHOW OTBETCTBEHHOCTH JIMII, COBEPIIUBIIHNX MPECTYIUICHNUE, 00CCIICYCHUE HEOTBPATH-
MOCTH OTBETCTBEHHOCTH 32 MPECTYIUICHUE;

— pa3paboTKa COBMECTHO C IPYTHMMH rOCYAapCTBEHHBIMU OpraHAMH MEp IMPEIyNPEKICHUS MPECTyILIe-
HUH 1 MHBIX IPAaBOHAPYLIECHUH;

— KOOPAMHAIUS ACATESIHHOCTH MPABOOXPAHUTEIHLHBIX OPTaHOB 110 OOPHOE C MPECTYIUICHUSIMA U HHBIMH
MPaBOHAPYIICHUSIMU;

— y4yacTre B COBEPIICHCTBOBAHUY 3aKOHOIATEIbCTBA M MPOIIAraH e COBETCKUX 3aKOHOBY.

OO6pamraer Ha cebs BHUMaHHE, YTO MPU 3aKPETNIEHUN OCHOBHBIX HAIIPABIICHUI JESTENTFHOCTH OPraHOB
MPOKYpaTyphl 3aKOHOJATENb HE OMPENENNI KPUTEpUH, MOJIOKEHHBIe B MX OCHOBY. OTMedast 3TO 00CTOf-
tenbcTBO, C.I'. bepe3oBckas ykaspiBaia, 4TO «OCHOBHBIE HAIIPABICHUS JEATSILHOCTH MPOKYpPaTyphl HEpaB-
HO3HAYHBI ¥ MOTYT OBITh KJIaccu(UIIMPOBAaHbI Ha YeThIpe BHUA. lIepBbIil BU, BKIIOYAIOMINI B ce0s epBbIe
YeThIpe HaIpaBIICHUS, MPEACTABISET OTPACITH MPOKYPOPCKOTO Ham3opa. Bropoil Bua BKIIOWaeT msAToe U
IIECTOE HAIPABJICHUS, XapaKTEePHbIC I Bcell pabOThl OPraHOB MPOKYPATyphl B 00Ph0E ¢ HAPYIICHUSMU 3a-
KOHOB 00 OXpaHe COLMaTHCTHYECKONH COOCTBEHHOCTH U 60phOe ¢ mpecTynmHOCThI0. CebMOe U BOCBMOE Ha-
MIPaBIICHUS] OXBATHIBAIOT OPTaHNW3AMOHHO-TIPO(PUIAKTHIECKHE MEPOTIPUATHS M COCTABIISIOT TPETUI BUJ OC-
HOBHBIX HampasjicHuid. YeTBEepTHIi BU COCTABISAIOT JBa BAXKHBIX Y4acTKa paOOThl — y4acTHE B COBEPIICH-
CTBOBaHUU 3aKOHOJATENIbCTBA U yYaCTHE B MPOIAraHje COBETCKUX 3aKOHOBY [4; 37, 38].

IlepBBIM Ha CTOJIb CYIIECTBEHHBIA HEIOCTATOK 3aKOHOATEILCTBA OTKIMKHYIICS B.M. CaBHIIKUH, KOTO-
pelii momuepkHyd: «He BBI3BIBAET COMHEHHH, 4TO IpU pa3paboTKe 000 KiaccH(PHUKALMKM B OCHOBY
€¢ JIOJDKEH OBITh TIOJIOKEH OJIMH HanOoJee CYIIeCTBEHHBIN KpuTepuii (pu3HaK). Eciou kpuTepueB HECKOIb-
KO, TO OHU YTPAuMBAaIOT KAYECTBO KPUTEPHS, ¥ KIIACCU(PUKAIHS CTAHOBUTCS TIPOU3BOJIBHON. Tak Mpon301LIO. ..
Y TIPH BEIOOPE KPUTEPHS IS ONIPE/ICIICHHS OCHOBHBIX HAIIPaBJICHUH MPOKYPOPCKOM padoTel» [5; 24]. [Tonemu-
supys ¢ C.I'. Bepezosckoii, B.M. Casunkuii otmedan: «Kak Moryt ObITh HEpaBHO3HAYHBI OCHOBHBIC Ha-
npaBiieHus1? Beas 0OCHOBHOE — BCerzia OCHOBHOE M B 3TOM CMEBICIIE 00JiafiaeT aOCOTIOTHO OJMHAKOBOH ICH-
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HOCTBIO. OTMEUYECHHAsT aBTOPOM... HEPaBHO3HAYHOCTh OCHOBHBIX HAIPABICHUI CBHUJICTENBCTBYET TOJIBKO
00 omHOM: B CT. 3 3aKOHA CMEIIaHbl OCHOBHBIE HANPABJICHUS NEATEIBHOCTH MPOKYPATYPhI M pa3UYHbIE Y-
TH M CTIOCOOBI MIX PeajT3aIlii, 9YT0, KOHEYHO, JaJIeKO HE OJJTHAKOBO TI0 COIMAIBHOMY COACpKaHmio» [5; 27, 28].

M1 cTONIb TOAPOOHO OCTAHOBHIIMCH HAa 3aKOHOJATEIHHOM PETYJTUPOBAHHHM OCHOBHBEIX HAIpPaBIICHUMA
NEeSITETFHOCTH MPOKYPaTyphl COBETCKOTO MEPHOa, YTOOBI MOMBITATHCA IaTh OTBET HA BOMPOC, YUTEHBI JIH
B 3akone PK «O IlpokypaType» HEIOCTaTKH W OMIMOKH 3aKOHOAATENIbCTBA TeX JeT. OTJ4acTd MBI JOJKHBI
JaTh YTBEPIUTEILHBIA OTBET, TaK KaK CT.4 paccMaTpUBaeMOro 3akoHa Ha3biBaeTCs «OCHOBHBIC HarpaBJie-
HUS U COJICpKAHUE JIEATSILHOCTH OPTaHOB MPOKYpPaTyphl». TeM caMbIM 3aKOHOJATENb KaK Obl O0BEIUHIII
BCIO MHOTOTPAHHYIO JIEATENIbHOCTD MPOKYpPaTyphl B YKa3aHHbBIE MOHITHA «OCHOBHBIC HAMPABICHUS» U «CO-
NepKaHue AESITeILHOCTI» OPTaHOB MPOKYpaTyphl. JeHCTBUTENbHO, IPOKypaTypa OCYIIECTBISET HE TOIBKO
BBICIIMH HAJ30p 3a 3aKOHHOCTHIO B TOCYNapCcTBE, HO W JPYTHe BHIBI JAeATEIbHOCTH. OHAKO HACKOJBKO
yAagyHBIM OKa3aJloch Takoe oobeanHenne? Jlis oTBeTa Ha NaHHBIA BOIIPOC HEOOXOAMMO MIPUBECTH CONEpKa-
Hue CT. 4 3akonHa B penakmyu 10 29.12.2010 1., koraa B Heé ObUTH BHECCHBI N3MEHEHUS M JOTIOJTHECHUS.

«B nensax obecrneueHust BepXxoBeHCTBA KOHCTUTYIIMM M 3aKOHOB, 3aIllUTHI MIPaB M CBOOOJ] YeIOBEKa H
rpaxJIaHuHA, OCYIICCTBIIAS BBICIIMN HAI30p 32 TOYHBIM W €IWHOOOpA3HBIM MpuMeHeHHueM KoHcTHTymmw,
3aKOHOB M yKka3oB IIpesunmenta Pecrybnmukn KazaxctaH m MHBIX HOPMATHBHBIX IIPABOBBIX aKTOB, MPOKYpa-
Typa OT UMEHH TrOCy/IapCTBa:

1) BBISBISCT M MPUHUMAET MEPHI K YCTPAHECHUIO HapylieHni KOHCTUTYIMY, 3aKOHOIATEIEHBIX aKTOB U
aktoB IIpe3snnenta PecyOmmku;

2) oCyIIEeCTBISET HAA30D 32 3aKOHHOCTHIO ONIEPATHBHO-PO3BICKHON AESITETFHOCTH, TO3HAHUS U CIIE/ICT-
BUS, a/IMUHUCTPATUBHOTO U MCIIOJIHUTEIBHOTO POU3BO/ICTBA;

3) mpencraBiseT HHTEPECH TOCYIapCTBa B CYIIE;

4) ompoOTECTOBBIBAECT 3aKOHBI M JPYTHE MPABOBBIE aKThI, MPOTHBOpeyamue KoHCTUTYyMu M 3akoHam
Pecny6nukwy;

5) B mopsiaKe U B Mpeneiax, YCTAaHOBICHHBIX 3aKOHOM, OCYIIECTRIISIET YTOJIOBHOE TPECIICOBAHNE;

6) dbopMHpYyET TOCYIapCTBECHHYIO MPABOBYIO CTATUCTHKY C IIEIBI0 0OCCIIEUCHUS [IETOCTHOCTH, 00BEK-
TUBHOCTH ¥ JOCTAaTOYHOCTH CTaTHCTUYECKHX IMOKAa3aTeNiel, BEJIET CICIMATbHBIC YIEThI, OCYIIECTBIIACT HAI-
30p 3a MPUMEHEHUEM 3aKOHOB B Chepe MIPABOBOM CTATUCTUKH U CIICIIUATBHBIX YUIETOBY.

B mpeamOyne naHHOH HOPMBI OBUTH COCPEIOTOYEHBI ABE BAXHEHIINX KAaTETOPWH: IEIH U CYIIHOCTDH
MpOKypopckoro Haazopa. OmHAKO 3aKOHOMEPHO BCTA€T BOMPOC: 37€Ch OBLIM 3aKPETUICHBI LENH OPTaHOB
MPOKYPATYPhI WK LETHN MPOKYPOPCKOro Haa30pa?

Jeno B ToM, 9TO TpOKypaTypa HE B COCTOSHHH OOECIeYUTh BEPXOBEHCTBO KOHCTHTYIHMH M 3aKOHOB
BHE PaMOK OCYIIECTBIIEHUS MPOKYPOPCKOTO Haa3opa. ToapKo B mpoliecce OCYIIECTBICHUS HaI30pa 3a TOU-
HBIM M €IMHOOOPAa3HEIM NpuMeHeHHeM KOHCTUTYINH M 3aKOHOB JIOCTHTAeTCS IIeh 00SCIICUSHUS BEPXOBCH-
ctBa KoHcTuTyIMm U 3aKkoHOB. BTopas 4acTh mpeaMOyIibl, IeenpUYacTHRIH 000POT «OCYIIECTBISAS BBICIIHN
HaJ30p 32 TOYHBIM U eINHO00pa3HbIM puMeHeHneM KoHctutynnu, 3akoHoB 1 yKa3oB [Ipesunenta Pecmy6-
nukn KazaxcraH m WHBIX HOPMATHBHBIX IIPABOBBIX aKTOBY», XapaKTEpHU30Balla CYIIHOCTb MPOKYPOPCKOTO
HaJ30pa U CIIOCOOBI TIOCTHKCHYSI PUBEICHHON BHIIIIE TICITH.

B camom Tekcte ctathm oOpamaroT Ha ceds BHmManme min. 1 u 4. IIpokypaTypa mpuHHUMAET MEpPHI
K YCTpaHCHHUIO HapylieHuid KOHCTHUTYIMH, 3aKOHOAATEIbHBIX akToB M akToB Ilpesmmenta PecmyOmmku
B pa3IMYHBIX (hOpMax M PazIndHBIMU CIIOCOOAMH: TyTEM MPUHECEHUS MMPOTECTa, BHECCHUS MPEACTABICHHUS,
MPEITUCaHMsI WK Pa3bsiCHEHUs 3akoHa. [lodToMy ykazaHue B 1.4 0 TOM, YTO IPOKypaTypa OMpOTECTOBLIBA-
€T 3aKOHBI M JIPYTHe MPaBOBBIE aKTHl, MOXXHO CYHTATh M3IUIIHUM. 3/1€Ch MOXKHO OBLIO OBl OTpaHHUYUTHCS
JIUIIb OJJHUM TPUHIUIHAILHBIM TOJOKEHHEM O TOM, YTO IPOKypaTypa MOXKET OIMPOTECTOBBIBATH 3aKOHBI
B ciyvae ux nporuBopeunst Koncrurynun PK. HemanoBaxHO u TO, 4TO ONPOTECTOBaHKE 3aKOHOB SIBISICTCS
HE OCHOBHBIM HAIIPABIICHUEM JIEATEIHHOCTH MPOKYPATYyphl WM MPOKYPOPCKOTO HAA30pPa, & MCKIFOYHTETh-
HEIM TToTHOMOuUHEM I eHepanpHOro pokypopa PK. IToatomy comeprkanwe 1. 4 0XBaTBHIBAETCS COACPIKAHUEM
m. 1 ct. 4. [lanee, npu cONOCTaBICHUU MPpeaMOyIIbl JaHHOW HOPMEBI C OTACIHHBIMU €€ MMyHKTAMU MBI TTPHXO-
JIWUTH K BBIBOJY O CEPBhE3HBIX CTHIIMCTUIECKHX TIOTPENTHOCTSIX. B 4acTHOCTH, pedb UAET O TaBTOJIIOTHH, KOT/Ia
B npeamOyIie UCTIONB3YETCs ACCTIPHUACTHBIN 000POT «OCYIIECTBISIA HAA30P», a M. 2 3aKPeIUIsIeT, 9TO MPOKY-
paTypa «OCyIIECTBIISIET Ha/I30P 32 3aKOHHOCTHIO OTMIEPATUBHO-PO3BICKHON JEATEIBLHOCTH. .. ¥ T.A.». YTIpOIIas
9T JIBa TOJIOKEHUS, MBI ToinydaeMm: «OCYIIECTBIsAsS BBICIIMN HAA30p, ... MPOKYpaTypa... OCYIIECTBISICT
Hazzop». Ho u o310 emre He Bce. B cooTBeTCTBHM C YTOIOBHO-ITPOIIECCYATHHBIM 3aKOHOM IIPOKYPOP SABISIETCA
CTOPOHOU OOBHMHEHUS B TTIaBHOM cyAecOHOM pazOuparenbctse. «[Ipokypop, y4acTByrOIIMi B paCCMOTPEHUHU
YTOJIOBHOTO JIeJIa CyJIOM, IIPEICTABIISIET HHTEPECHI TOCYAapCTBA MYTEM TOICPKaHUSI OOBUHEHHUSI U SIBIISIECTCS
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rocynapctBeHHbIM ooBuHHUTENeM» (1. 1 cT. 62 YIIK PK). Onnako, ananm3upyst ct.4 3akoHa 0 IPOKypaType,
MBI HEM30€XKHO MPUXOANM K BBIBOJY, UTO, OCYIIECTBIISS BBICHINM HAA30p, MPOKYypaTypa MpeacTaBiseT MH-
Tepechl TOCyIapCcTBa B CY/IE, T.€. MPEACTABUTEIHCTBO HHTEPECOB TOCYAAPCTBA B CY/I€ €CTh (hopMa OCyIIecT-
BIICHUSI IPOKYpPaTypor HAI30pa, HO HUKAaK HE HalpaBleHHE €€ AeATEIbHOCTH. MBI yK€ OTMeYalH, 4To Aes-
TEIHHOCTh MPOKYPATYpPhl BKIIOYAET B ce0sl HE TOJIBKO OCYIIECTBIEHHE BBICIIETO HA/A30pa 32 3aKOHHOCTHIO,
HO W MHBIC BUJIBI JieaTebHOCTH. Hampumep, hopmupoBaHye rocy1apCTBEHHONW MPABOBOW CTATHCTHKH SIBJISI-
€TCs OJHMM M3 HAaIpaBJICHUI JEATENBHOCTU INPOKYpaTypbl, HO HE NPOKYpOpcKOoro Hazazopa. OpmHako,
10 MHEHUIO 3aKOHOAATENS, 3TOT BUJI JEATENBHOCTH NMPOKYPATYphl ABJISETCA OJHUM U3 HalpaBICHUH MPOKY-
popckoro Haazopa. Mcnonp3ys yxe 3HaKOMBIH HaM COc00 JIOTHYECKOTO TOJKOBAaHUS, MBI HEHM30EKHO TIPO-
yruraeMm: «OcCyIecTBIsis BBICIIMN HAI30p, MPOKYpaTypa...hopMHPYET roCyapCTBECHHYIO MPAaBOBYIO CTaTH-
cTUKY». BbIBog oueBHzeH: B OyAyiieM Ipu pa3pabOTKe HOBOTO 3aKOHA O MPOKypaType HYXHO H30eKaTbh
OTMEYEHHBIX JOTMYECKUX U CTHIUCTHYECKUX HEAOCTATKOB aHAIN3UPYEMOIl HOPMBI.

Ananmm3upyemas cT. 4 3aKkOHa TOBOPUT 00 OCHOBHBIX HAIPABIECHUSIX ACSITEIHHOCTH OPTaHOB MPOKypa-
Typbl. Clieg0BaTENbHO, MOKHO MPEANONIOXKUTH, UYTO B JIEATENBHOCTH MPOKYpaTypsl UMEIOTCS U IPYrHe, He-
OCHOBHBIE ((paKynbTaTHBHBIE?) HampaBieHUs. B CBA3M ¢ 5THM HEOOXOOMMO 3aMETHTbh, 4TO CT. 9 3akoHa
0 MPOKypaType MmpeaycMaTpiuBaeT o0pa3oBaHue CIEIHATU3NPOBAHHBIX MIPOKYPATYp, KOTOPHIE SIBIAIOTCS HE-
OTJEIHMBIM 3JIEMEHTOM BCEW CHCTEMBI OPraHoB MpoKypaTypsl. IIyHKT 3 cT. 48 3Toro e 3akoHa yTOYHSET,
YTO MOJA CHENHMATU3UPOBAHHBIMU MPOKYpaTypaMu IMOHUMAIOTCS BOEHHBIE, IPUPOIAOOXPAaHHbIE, TPAHCIIOPT-
HBIE, a TAKKE TMPOKYPaATYPHI CTIEIUANBHBIX 00beKTOB. IHBIMU clTOBaMH, 3aKOHOJATENhb MIPU3HAET, 4TO 00ec-
IIeYECHNE 3aKOHHOCTU B BoopyxkeHHbIx cunax PK sBisieTcss OMHUM M3 TaKMX OCHOBHBIX HalpaBICHHN Jecs-
TENBHOCTH TPOKYPAaTYphl, CIeJ0BaTeNbHO, TpeOyeTcs: 00pa3oBaHie CHEUUAIN3UPOBAHHOW BOCHHOW MPOKY-
parypsbl. 3aKOHOJATEINh MIPU3HAET, YTO O0eclieueHre 3aKOHHOCTH B cepe MPUMEHEHHUs PUPOIO0XPAHHOTO
3aKOHO/IaTENIbCTBA SIBIIICTCS OJTHUM M3 BRXHEWITNX HAIIPABICHUH JESITETFHOCTH MPOKYPaTyphl — HACTONb-
KO B&KHBIM, YTO MpeaycMaTpuBaeT o0Opa3oBaHHE CHELUATM3UPOBAHHBIX MPUPOJOOXPAHHBIX MPOKYpatyp.
OpHako cT. 4 He Ha3bIBAET ATHU HAINPABICHUS OCHOBHBIMH, KaK, BIIPOYEM, U APYTHE CIELHATU3UPOBAHHbBIC
HaIpaBIeHU IEATENbHOCTH POKYPaTYPHI.

K uncny HampaBiieHu# 1eATENBHOCTH IPOKYPATYpPhl OTHOCHIIOCH M TAKOE, KOTOPOE IO 3aKOHY OTHECEHO
K KOMIleTeHIIMU I'eHepanpHON NpoKypaTypsl. B coorBercTBUM co cT. 12 3akoHa o mpokypartype I'eHepans-
Hasi TPOKypaTypa B3aUMOJIEHCTBYET C IPYTHMH PECITyOJWKaHCKMMH IPaBOOXPAaHWUTENBHBIMH OpPraHAMH,
OCYIIECTBIISIFOIINMY OTIEPATHBHO-PO3BICKHYIO IESTENFHOCTD, JO3HAHUE U CIIEZICTBHE, B 00ECIIEYCHNN 3aKOH-
HOCTH U TIPaBOIOPSIKAa M KOOPIAMHHUPYET UX AEATEIFHOCTh. OnHaKo ObUIO OBl 3a0MyKICHUEM yTBEPKAATh,
YTO B3aUMOJIEIICTBHE C APYTUMHU MIPABOOXPAHUTEIHHBIMI OpraHaMU M KOOPAWHAIUS UX JESTEIHHOCTH MPH-
CYIIH TOJIBKO M MCKIIOUMTENsHO ['eHepanpHON mpoKkypaType. [IpakTideckn Bce HMKECTOSIINE TIPOKypaTy-
PBI BBIOJHSIIOT aHAJIOTMYHYIO paboTy Ha CBOEM ypOBHE.

[Ipu ananuze 3akoHa O MPOKypaType HEJb3s OOOWTH BHUMAaHHEM €IlIe OIWH NMpHUMEYaTeNbHBINA (akT.
Kax m3BecTHO, T71aBa 4 3akOHA O MPOKypaType PErIaMEHTHPYET HaA30p 3a COOJIFOJCHHEM TpaB U CBOOOT
YeloBeKa U rpaKAaHWHA, HHTEPECOB IOPUINIECKHX JIUII M TOCyJapcTBa. B maHHOI TTaBe 3aKperuieHsl 3aa-
YH U NPEAEIB] HaA30pa, OTHOMOYHS POKYpopa MPH OCYIIECTBICHUH JaHHOTO Haa3opa. [lpudueM n3ydueHue
JAHHOHW TJIaBBI HABOAWT HA MBICTH O TOM, YTO PacCMaTPHUBAEMBIN HAI30p SBISETCS CAMOCTOSATENHHBIM Ha-
MpaBJIEHUEM TIPOKYpPOPCKOTO HaA30pa, ero oTpacibio. K coxkaneHuio, JaHHOE HampaBJeHHE, SBISIONICECH,
0e3yCIIOBHO, OCHOBHBIM, CT. 4 3aKoHa 0 MPOKypaType He paccMaTpHBajia B Ka4eCTBE TAKOBOIO U JIaXKe O HEM
HE yINOMHHana. OTOT NapalokcaibHbli ¢akT orMedaeT W E.C. Mep3aanHOB, KOTOpBIH YTBEp)KIAeT,
YTO «BBIIETICHUE JAHHOTO HAJ30pa B CAMOCTOATENBHBIN BHJ HAa/I30pa, OMPENEIeHNE ero 3a/1a4 U TOJTHOMO-
Y MPOKypopa (HaKTHUECKH 03HAYAIOT, YTO OH SIBIISICTCS OAHUM K3 OCHOBHBIX HAIlPaBICHUHN JESITEIBHOCTH
Ha COBPEMEHHOM 3Talle, TO €CTh COCTABIIACT OJHY U3 ero pyHKIui» [6; 15].

Herae nefictByromas pemakmus cT. 4 3akona PK «O IIpokypaType» 3akperisieT Ceayonue OCHOBHBIC
HampaBJeHUs M COAEp)KaHWE NESITETFHOCTH OPTaHOB MPOKYpaTypsl: «B memsax obecrieueHus BEpXOBEHCTBA
Koncrutynuu u 3akonoB Pecnyonuku Kazaxcran, 3amuThsl mpaB ¥ CBOOOA YeNOBEKa M IpakJaHWHA MPOKY-
paTypa OT UIMEHHU TOCyJapCcTBa:

1) ocymiecTBisSeT BBHICIIMKA HAA30p 32 TOUYHBIM M €IUHOOOpa3HBIM MpuMeHeHneM KoHCcTHUTynnu, 3aKo-
HOB U yKka3oB [Ipesunenta Pecrry6nuku KazaxcTan U HHBIX HOpMAaTUBHBIX MTPAaBOBBIX aKTOB;

2) BBIABISET U MPUHUMAET MEPHI K ycTpaHeHHI0 HapymeHnid KoHcTuTynmu, 3akoHOB, ykazoB llpesu-
nenta Pecniy6nuku KazaxcraH 1 WHBIX HOPMAaTHBHBIX IIPABOBBIX aKTOB;

3) ompoTecTOBBIBAET 3aKOHBI M JpPYyTHe MPaBOBBIC aKThl, MpoTHBOpeyamue KoHCTUTYnIMU U 3aKOHaM
PecnyOnvku Kazaxcran;
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4) ocymiecTBIsET HAI30p 32 COOMIOACHUEM IIPaB U CBOOOJ YeNIOBEKa U TpaskIaHUHA, 3aKOHHBIX HHTEpe-
COB IOPUIMUYECKUX JIUI U TOCY1apCTBa;

5) ocy1iecTBIAET HaA30p 332 3aKOHHOCTBIO ONIEPAaTUBHO-PO3BICKHOM J€ATEIbHOCTY;

6) ocymiecTBIsIET HaA30p 3a 3aKOHHOCTBIO JO3HAHMS U CIIECTBUS;

7) ocyliecTBISIET Ha30p 3a 3aKOHHOCTbHIO aIMUHUCTPAaTUBHOTO IIPOU3BOJICTBA;

8) ocy1iecTBiIAET HAA30D 332 3aKOHHOCTBIO HCIIOJHUTEILHOI'O IIPOU3BO/ICTRA,

9) y4acTByeT B HOPMOTBOPYECKOH 1€ TETLHOCTH TOCYAapCTBEHHBIX OPraHOB B Ipe/iesiaX CBOEH KoMIIe-
TEHIINY;

10) mpencTaBiseT HHTEPECH TOCYIapCTBa B CYIIE;

11) B nopsizke u npenenax, yCTaHOBIEHHBIX 3aKOHOM, OCYILECTBIISIET YTOJIOBHOE IIPECIIEIOBaHHUE;

12) popmupyeT rocyaapcTBEHHYIO MPAaBOBYIO CTATHCTHKY C LIEJbI0 00eCIEeUeHHs LEIOCTHOCTH, OOBEK-
TUBHOCTH M JIOCTaTOYHOCTU CTATUCTUUYECKHUX IIOKa3aTesei, BeET CIeLUaIbHBIE YUEThbl, OCYLIECTBIAET Hal-
30p 3a IPUMEHEHHEM 3aKOHOIaTeIbCTBA B chepe NPaBOBOM CTATUCTUKU U CHIELIUATBHBIX YUETOB;

13) koopAMHHUPYET NEeATEABHOCTh M0 00ECIECUYEHUIO 3aKOHHOCTH, MPaBONOPsIIKAa U OOPHOBI C MPECTyI-
HOCTBIO;

14) ocyiecTBISET HAA30p 3a IPUMEHEHHEM 3aKOHOB B cepe MEKIYHAPOIHOIO IIPABOBOIO COTPYIHHU-
YeCTBa;

15) ocymecTBnsieT uHbIE QYHKLIUH, OTPEIeICHHbIE HACTOSIINM 3aKOHOM, HHBIMH 3aKoHamMH PecryOiu-
ku Kazaxcran u akrtamu llpe3uaenra Pecrryonmmnku Kazaxcramy.

Kax Bumno, aeiictByromas pemakmus cT. 4 3akoHa PK «O Ilpokyparype» HOCHT Oojiee pa3BepHYTHIH
XapakxTep, BKIIIOYaeT B ce0s1 HOBBIE MOJIOXKEHHSI, B OTIPENICIIEHHON Mepe PacKphIBAIOIINE MHOTOTPAHHYIO Jes-
TEJIBHOCTh OPraHoOB NPOKYpaTyphbl Ha COBPEMEHHOM JTarie. BMecte ¢ TeM, oTMeuas BIIOJIHE OIpE/AEICHHbIE
HEIOCTAaTKH, O KOTOPHIX T'OBOPWJIOCH BBIIIE, YAaCTh KOTOPHIX COXPAaHMJIACh U B HOBOW pelakLuM (IesTenb-
HOCTh CHENHAIN3MPOBAHHBIX MPOKYPATyp MO-IIPEKHEMY HE OTHOCUTCS K OCHOBHBIM HalpaBJICHHUSIM), HaX0-
UM, 9TO B aHAJH3UPYEMYIO HOPMY BKJIIOYEH HOBBIH TEPMHH — «PYHKIHH», 4TO emé OoJee MOpOKAaeT
BOIIPOCHI.

B 3akone PK «O0 agmunucTpaTHBHBIX nponeaypax» oT 27.11.2000 r. (o cocrosiauto Ha 21.07.2011 1.)
[7] B m. 2—1 ct. 1 3akperueHo: «Ilox KoMOeTeHIMEH TOCYAapCTBEHHOTO OpraHa MOHUMAETCs COBOKYITHOCTh
YCTaHOBJIEHHBIX ITOJIHOMOYHH I'OCYAapCTBEHHOI'O OpraHa, OIpPEeACIIONINX IPEIMET €0 AesIT€IbHOCTY;

I0J] 3ajjayaMM TOCyJIapCTBEHHOIO OpraHa IOHMMAIOTCSl OCHOBHBIE HAIIPaBJICHUS JEATENbHOCTH IOCy-
JIapCTBEHHOT'O OpraHa;

nox GYHKIMAMH TOCYAapCTBEHHOTO OpraHa MOHMMAETCsl OCYIIECTBICHHE TOCYAApPCTBEHHBIM OPraHOM
JeSITEeIbHOCTH B IIPEJiesIaX CBOSH KOMIIETCHLIUNY.

[lepBoIii Bompoc, KOTOPBIf HEMHHYEMO BO3HHKAET IPU COIMIOCTABICHUU JAaHHON HOPMBI C HAa3BaHHUEM CT.
4 3axona PK: 4to ke 3akpemnieHo B cT. 4 — HampaBieHUA AEATENIbHOCTH NPOKYpaTypsl WM €€ 3amgadn’?
Bo-BTOopEIX, ecnu 11.15 TOBOPHUT 00 OCYIIECTBICHUN «HHBIX (HYHKIHIA», TO, BEPOSTHO, TIOJOKCHUS TPEIIbI-
Oymux 14 myHKTOB Takke SIBJIAIOTCS (PYHKUUSAMH M Ha3BaHWE JAHHOM CTAaThU JIOJDKHO 3BYYaThb MO-APYTOMY
— «OcHOBHBIE 321241 ¥ (PYHKINHU POKYpPaTYpbl», « KoMIIeTeHIIUs TPOKypaTyphi»?

YKa3aHHBIMM HEJOCTaTKaMHU B OIPENEIEHUH OCHOBHBIX HAIlpaBICHUN IEATENIbHOCTH IPOKYpPaTypBHl,
Ha Halll B3TJI1, UX [IepeuyeHb HEe HCUEPIIIBACTCS, HAIMIIO BIIOJIHE OIPEAEICHHbIE HEOCTATKH sI3bIKa 3aKOHa
PK «O Ilpoxypatype».

[losichuM cka3aHHOE Ha IpHUMepax. B Teopun mpoKypopCKOTO Haa30pa OTYETIMBO IPOCIEKUBACTCS
Pas3IMYHBINA OAX0A B OLpeAeeHUH 00beKTa U mpeaMeTa Haa3opa. [Ipyu Takux yclioBusX, Kak HaM KaxkeTcd,
HYXHO OBUIO KpaiiHe OCTOPOKHO OTIEPUPOBATh CIIOPHBIMH MOHATHSAMH U CTapaThbesl U30eraTh UX BKIIOYECHUS
B TEKCT 3akoHa. OTHaKO HEKOTOPBIE [VIABbI, PETVIAMEHTHPYIOIINE BOIIPOCH! OCYLIECTBICHHUS MTPOKYPOPCKOTO
Ha/130pa B Pa3IUUHBIX OTpacisiX, Takue kak «Hanzop 3a onepaTUBHO-PO3BICKHOI NesiTeabHOCTRIO», «Hanzop
3a 3aKOHHOCTBIO CIIEACTBUS M JI03HaHUs», «Han3op 3a 3aKOHHOCTHIO aAMHUHUCTPATUBHOIO IPOU3BOACTBAY,
«Han3op 3a 3aKOHHOCTBIO MCIIOJHUTEIBHOIO POU3BOJICTBAY, HAUMHAIOTCS CO CTAaTEM, MOCBSIIEHHBIX OMpe-
JEJICHUIO COJIep)KaHMs U IpeMeTa HaJ30pa B JaHHBIX HampasieHusx. OOpamaer Ha ceOs BHIMaHNE Ha3Ba-
HUe T1aBel 6 «Haa3op 3a onepaTHBHO-PO3BICKHON NIEATEIHPHOCTRION. 31eCh, 0€3yCIOBHO, MBI OOHAPYKHBaEM
uckaxenue cr. 83 Koncturynuu PK, cr.cT. 1 u 4 3akona PK «O IIpokyparype», B COOTBETCTBHH C KOTOPHI-
MU TpPOKypaTypa OCYIIECTBISET HaA30p 3a 3aKOHHOCTBIO OIEPATHBHO-PO3BICKHOM AEATENBHOCTH, a HE
3a caMOM OIEepaTUBHO-PO3BICKHOMN JIeSITENbHOCTHIO. M3 Ha3BaHUs IJ1aBbl MCUE3 KJIIOUYEBOU TEPMUH «3aKOH-
HOCTbY», OTpa)karoIllMi CYITHOCTh MPOKYPOPCKOTIO HAa/A30pa, U CMBICIOBOE COAEpKaHWE JAHHOTO HarpaBlie-
HUS IPOKYPOPCKOTO HA/I30pa MOTEPSIIO JIOTHYECKYIO (OopMYy, a Ipeesibl Haa30pa B JaHHOHM OTpaciu yTpaTh-
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nu cBoe oueptanue. C Leabio NPUBEICHUS TaHHOTO MONoXeHusl B cooTBeTcTBUE ¢ Konctutynueit PK 3axo-
HOoM PK o1 29.12.2010 r. nHasBanue riaBbl 6 3akoHa PK «O IIpokyparype» ObUIO COBEPIICHHO CIIPaBEITHBO
n3MeHeHo Ha «Haazop 3a 3aKOHHOCTBIO ONEPATHBHO-PO3BICKHOM AESTETEHOCTI.

Hanee, ct. 34 3akoHa 0 MPOKypaType, perlaMeHTUpPYs coAepKaHUE U MPEeJAMET HaA30pa 3a 3aKOH-
HOCTBIO OTIEPATUBHO-PO3BICKHON NEATENBHOCTH, JOCTATOYHO BEPHO, HAa HAIl B3TJIS, OTpakaeT TeopeThde-
CKHE acTIeKTHI O ITpeaMeTe Hamzopa. Ho yxe B ¢T. 37, MOCBAIMIECHHON MPaBOBOM perjaMEHTAITUN CONCP KaAHIS
Y IIpeMETa Hal30pa 32 3aKOHHOCTBIO CIEJCTBUS U JO3HAHUS, B HEAOYMEHUHU YUTAEM, UTO MPOKYPOP OCYIIIe-
CTBJIIET HAA30p 32 3aKOHHOCTHIO aKTOB M JAEATEIBHOCTHIO OPIaHOB JO3HAHUS U CIEICTBUSA. 3[IECH C COXKaJe-
HUEM BHOBB IPUXOJUTCS HAIOMHHATH, YTO TIOHATHUS «JIEATEIIEHOCTE» M «3aKOHHOCTh JIEATEIEHOCTH» — 3TO
COBEpIIIEHHO Pa3HBIE TI0O CBOEMY STHMOJIOTHYECKOMY, CMBICIIOBOMY, JIOTHYECKOMY M CYIIHOCTHOMY 3Haue-
Huto noustus. [lorpedoBanock 15 ner ¢ momenrta npunstus 3akona PK «O Ilpoxypartype», 4ToObl mpuBec-
TH coJiep>kaHre CT. 37 B COOTBETCTBHE C TEOPETHUECKUMHU OCHOBAMH MPOKYpPOPCKOro Haazopa 1 KoHcturymmeit
PK.

OTtnenbHO HEOOXOJUMO CKa3aTh O TAKOM HAIpPaBIEHWH MPOKYPOPCKOTO Han3opa, kak «Hamzop 3a 3a-
KOHHOCTBIO aJIMUHUCTPATUBHOI'O TIPOU3BOJICTBA» B CBSI3U C OpraHU3allMel aIMUHUCTPATUBHBIX CY/IOB B Ha-
mei pecnyOinke. AIMUHUCTPATUBHBIE CyIbl MPU3BaHBl pacCMAaTPUBATh Jeia 00 aTMUHUCTPATHBHBIX IIpa-
BOHAPYIICHUAX, a TAKXKE 3asgBICHUS O HE3aKOHHBIX aKTaX W JCHCTBUSAX OPraHOB MCIOJHUTEIHHOU BIIACTH,
B TOM YHCIJIC aJl0Obl Ha HAJIOXKCHHBIC aJJMUHHUCTPATUBHBIC B3BICKAHUS. AJIMUHUCTPATUBHBIC CYJIbI OCYIIIC-
CTBIIAIOT TIpaBoOCyAue B popMe aIMUHHUCTPATUBHOTO CYIOMPOM3BOACTBA. [[0aTOMY CylecTByIoIee HampaB-
JIEHHE pacCMaTPUBAEMOTO TMOJIOKEHHUS MMPOKYPOPCKOT0 HAZ30pa CTABUT MPOKYPATypy B IBYCMBICIIEHHOE T10-
JIoXeHre, 100 MOXKET CIOKUTHCSI MHEHHUE, YTO MPOKypaTypa B cyne OyAeT OCYIIECTBIISATh HAA30p 3a 3aKOH-
HOCTBIO JIeSITETFHOCTH CY/IOB B (hopMe aIMUHUCTPATHBHOTO IMPOU3BOJICTBA, & 3TO KaTETOPUYECKH HEOITyC-
TUMO. Buanmo, 171 HanMeHOBaHUS TAHHOTO HAIIPaBJIEHUS NESTEIFHOCTH MPOKYPaTyphl HEOOXOANMO HAXO-
TUTh Apyrue (GOpMyIUPOBKH, YTOOBI HE OBUIO HUKAKUX COMHEHUH O HE3aBUCUMOCTH aJMUHHCTPATUBHBIX
CYJIOB U Cyjiel, paboTaroIuX B TaKUX cyAax. Bo-BTopbIx, maxe Oerioe o3HakomiieHue co cT.40 3akona PK
«O Tlpokyparype» IpUBOAXUT HAC K BBIBOMY, YTO aBTOPHI TJaBbl O HAA30pE 32 3aKOHHOCTHIO aJAMHHHCTpA-
THBHOTO TIPOU3BOJICTBA HE OBLTH OCBEIOMIICHBI O ITO3UIMH Pa3paOdOTYUKOB JIPYTHX TJIaB MPOEKTA IO BOIPO-
Cy O IpeaMeTe MPOKYypOPCKOro Haa30pa U MO-APYyroMy TPaKTOBAIM IPEAMET MPOKYpOPCKOTO HaI30pa.
MOo’HO yNpeKHYyTh AEMyTaTOB MapiiaMeHTa, He 00paTHBIIMX BHUMAHHS Ha OYEBHIHYIO HENENMOCTh. TONbKO
ATUM HEBPa3yMHUTEIHHBIM O0BSICHEHHEM MOXKHO OBIJIO OompaBaaTh 3akperuieHHoe B cT. 40 («IIpeamer Ham3o0-
pa») MOJOXKEHUE, UYTO «IPOKypaTypa OCYIIECTBISICT HAI30p 3a 3aKOHHOCTHIO aJMUHUCTPATUBHOIO MPOU3-
BOJICTBA B IEJAX:

1) obecmedeHNsT TOYHOTO M €AMHOOOPA3HOTO MPUMEHEHHS 3aKOHOAATEIHCTBA 00 aqMHUHHUCTPATHBHBIX
MPaBOHAPYIICHUSIX, & TAKXKE MPU PACCMOTPEHUM JIET U ONPEACICHUN MEP B3BICKAHUS 3a COBEPILICHHOE ajI-
MUHUCTPATUBHOE MPABOHAPYIIICHHE;

2) BOCCTaHOBJICHHS HAPYIICHHBIX IPAB U 3aKOHHBIX MHTEPECOB YeJOBEKa M TpakJaHWHA, TOJIKHOCT-
HBIX JIMII U OpTaHu3al|ii PY MPUMEHEHUN 3aKOHOIATeNILCTBA 00 aJIMHHUCTPATUBHBIX MIPABOHAPYIICHUSIX;

3) obecrieyeHrs TpaxKJIaHaM TpaBa Ha O00XKAJOBaHHWE JIOOOTO aKTa, CBSA3aHHOTO C IMPOHM3BOJCTBOM
o fienaM 00 aIMUHUCTPATHBHBIX IPABOHAPYIICHUAX;

4) npuHATHS Mep K BHHOBHBIM B HapyIIEHWH 3aKOHHOCTH TPW NPUMEHEHHH 3aKOHOIATEIhCTBA
00 aJIMHUHUCTPATUBHBIX MPABOHAPYIIICHUIX.

DopMyNIHPOBKH, 3aKpPEIUICHHBIC B HACTOSIICH CTaThe, COBEPUICHHO OINPEACIICHHO IMOKAa3bIBAIOT, YTO
pedb UAET UMEHHO O MEeNSX Haa30pa B JAaHHOM HaIpaBJIEHHH MPOKYPOPCKOTO HA/A30pa, a HE O MPEeAMETe H
conep:kanuu Hangzopa. UMenHo nmostomy cT. 40 ganHoro 3akoHa B pegakuuu ot 29.12.2010 r. crana Ha3bl-
Batbes «Lemu Hamzopay.

Crenyromuii BayKHbII MOMEHT, Ha KOTOPBIA HEOOX0JMMO 00paTUTh BHUMaHHe rpu aHanu3e 3akoHa PK
«O IIpokyparype», BBITEKaeT U3 CONEp>KaHUS OTACIBHBIX IJ1aB, PETIIAMEHTHUPYIOIINX OCHOBHBIE HAIpaBlie-
HUS JIESITEIBHOCTH OPraHoOB MPOKYpaTypbl. TONBKO MPUMEHUTEIBHO K HAJ30py 3a COOJIIOJICHUEM IpaB U
cBOOO/T YEIIOBEKA M TPaXKIaHWHA, HHTEPECOB IOPUINYCCKUX JIMII U TOCYJapCTBa 3aKOH (OPMYITUPYET U 3a-
KpeIUISeT 3a/lauyd HaJa30pa, a IpU PeriIaMeHTALMK APYTUX HAMpaBICHUM 3aJaud HE yKas3bIBalOTCsI. Mexmy
TeM B KaXIOM HalpaBlIeHUH EATENbHOCTH MPOKYypaTyphl — Haa30p 3a 3aKOHHOCTBIO OIEPaTHBHO-
PO3BICKHOH [eATENbHOCTHIO, HAA30p 32 3aKOHHOCTBIO CIIEJCTBHS W JO3HAHUS, HAI30p 32 3aKOHHOCTBHIO
aIMUHHUCTPATUBHOI'O MPOU3BOACTBA, HAA30P 332 3aKOHHOCTHIO MCIOJIHUTEIHLHOTO MPOU3BOJCTBA, YTOJIOBHOE
MIPECIEIOBAHUE — 3aKOH 3aKPEIUIAET TOIbKO MOTHOMOYUA. O4YEeBUAHO, YTO MOJHOMOYUS NPEIOCTABISIIOTCS
JUTS peIIeHns] KOHKPETHBIX 3a7]a4, HO KaKUX UMEHHO, 3aKOH HE yTOUHSAET. DTH 33/1a4d HaXOIAT CBOE 3aKperi-
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JIeHHe B TpuKka3ax ['eHepansHoro nmpokypopa PK oTpacneBoro xapakrepa. Ho HackoiIbKO Takod MoJIX0J CO-
OTBETCTBYET NPHUHIINITY 3aKOHHOCTH B OpTaHH3aIH U AESITEIHLHOCTH OPraHoOB Mpokyparypbl? Tem Oonee,
4TO NpuKa3bl ['eHepanbHOrO mpokypopa PecnyOnuku KazaxcraH oTpaciieBoro xapakrepa MEHSIOTCS C He-
00BSACHUMOM YaCTOTOHN U MIEPUOAUIHOCTHIO.

Ha namn B3misin, ObUTO OBl BIIOJIHE MPAaBHIBHBIM, YTOOBI TIPU peTIaMEHTAI[MH OCHOBHBIX HAIPaBJICHUI
JeSITeTFHOCTH MPOKYPATypPhl B OTHEIBHBIX ITaBaX 3aKOHA OBLIN 3a()MKCHPOBAHBI 337a4l HAA30pa B KaKIOM
HamnpaBlieHUH. B MCTOpHU 3aKOHOMATENBCTBA O MPOKYpaType Mo j00Has MMPaKTHKA U3BECTHA M KPUTHUECKUX
HEZIOCTAaTKOB B TaKOM IMpakTWKe He Habmromanmoch. s peann3anvy AaHHBIX MPEATIOKEHUH HET HUKAKUX
npensTcTBui. HanmpoTwB, ydeT BhICKa3aHHBIX HEJOCTATKOB M PEKOMEHAINH JINIIh MPUAACT 3aKOHOIATENb-
CTBY O IPOKYpaType CTPOHHOCTh U JJIOTUYECKYIO 3aBEPUICHHOCTD.
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P.M.)Xomuesa, B.E.Cyxorepun, b.A.JKakpinos

Ka3zakcTanaarbl NIpOKYpOPJIbIK KaJaFaaayabl 3aHIbLIBIK
perTeyaiH Keiidip Mmacesenepi

Makanaza opeKeT eTylli 3aHHaMaHbl 3aHJbIK TEXHHKA HOPMaJapbIHbIH CaKTalybl arblHaH KOJJIaHBUIATHIH
nebuHUIMIIApIaFbl aHBIKTBUIBIKTBIH CaKTaIybl TajlgaH/abl. IIpOKYpOpPIBIK KalarauaylblH OarbITTapbl MEH
cajaiapbl )KOHE OJIap/IblH Kajarasay IoHIMEH GailllaHbIChl KapacThIpbUIAbL. [IPOKYPOPIIBIK Kalaranay Typaiisl
3aHHAMAHbIH JaMYybIHBIH Op TYPJIi Ke3eHJEpiHAe onap TiKeaeil jkoHe jkaHama TYpJAE 3aHJABIK aKTiHIH
MOTiHIAEpiHIE KOpiHiCc TanTel, 6ipak OJap/bIH TYKbIPbIMIAMACHI 9p TypJii 6omabl. [IpoKypopIIbIK KBI3METTIH
Ma3MYHBI, IPOKYPaTypaHbIH )XOHE MPOKYPOPIIBIK KaJlaFajayablH MiHICTTEPi, 3aHABIK 9PEKET CTYAIH asChlHaH
aIIFaH/IaFbl IPOKYPOPIIBIK KaJaranayIblH MoHI MeH obbekrinepi 3eprrenni. «Kasakcran Pecrmy6iarkachiHbIH
MPOKYpaTypackl Typalbl» 3aHAa 3aHIABIK TUIAI KojzaHyaarbl kemmimikrep MeH KP KoncruryuuscsiHbiH
Keitbip HopMalapblH KOJIaHyJaFbl COMKECCI3IIKTep aHbIKTA/IbI.

R.M.Zhamieva, V.E.Sukhoterin B.A.Zhakupov

Legal bases of barrister’s activities

The legislation currently in force is analyzed from the point of view of observance of legal technique’s
norms, observance of clearness in used definitions. Directions and branches of public prosecutor's surveil-
lance their connection with a surveillance’s subject are considered. It is noted, that they directly or indirectly
found reflection in the text of the act at different stages of development of the legislation about public prose-
cutor's surveillance, but their formulation was various. The activity’s contents of the Prosecutor’s Office,
the gist and the tasks’ of it and of prosecutor's surveillance, its subject and object from position legislative
regulations these concepts are researched. The lacks are come to light in the law «About Public Prosecutor’s
Office of Republic Kazakhstan» and are revealed from the point of view of use legal’s language and discrep-
ancy for some positions of Constitution RK.
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IIpodeccuonanbHoe 001IEHHE KAK CIIOCO0 COOMpPaHUs
U MCCJIeJOBAHMS I0KA3aTeIbCTB

CraThsl MOCBSILEHA BOIIPOCAM PACKPBITHSA, PACCIECAOBAHNS U MPEIYNPEKACHNS MPECTYINICHUH ITyTeM HccIe-
JIOBaHUsI METOJOB, CIIOCOOOB U CPEACTB YCTAHOBIEHHS 0OCTOSATENBCTB, MOISKAIINX TOKa3bIBAHHIO, ONpEie-
aeHust 3QGEKTUBHBIX METONOB COOMpaHMS, MCCIENOBAHUS JJOKAa3aTEIbCTB JUIS ITOJMYYCHHs MOJIHOH, 00beK-
THUBHOH M JIOCTOBEpPHOU MH(OPMAIMU B XOJE€ ITOUCKOBO-IIO3HABATEILHON JEATEIBHOCTH CyOBEKTOB JOKa3bl-
BaHUSA. ABTOPOM B KauecTBe (P (PEKTHBHOTO METoJa COOMpPAHMS M MCCIICIOBAHUS JIOKA3aTEIbCTB BBIICICHO
npodeccnoHaIbHOE OOIIEHNE, KOTOPOE OMPENeISIeTCS UCCIIENOBAaHNEM TICUXOJIOTHIECKUX MEXaHH3MOB BO3-
JICHCTBHS HA yYaCTHUKOB YrOJIOBHOI'O IIpoLecca.

Knrouegvle cnosa: nponecc AoKas3bIBaHUA, KPUMHUHAJIUCTUYECKUE METO/bI, HpO(i)eCCI/IOHaJII)HOG 06HICHI/I€,
OKa3aHUEC ICUXOJOTHIECCKOrO BOSHCﬁCTBHﬂ, YCTAHOBJICHUE IICUXOJIOTUYECKOT'O KOHTAKTA.

[MpodeccnonanbHas AATEIHLHOCTD FOPUCTA O0YCIIOBIICHA B3aMMOJICHCTBUEM YYaCTHUKOB YTOJIOBHOTO U
TPaXJAHCKOTO MPOIECCOB MEXKAY co00W Kak CyOBEKTOB JOKA3bIBAHHS TPU PEaM3allii U MPUHATHH perie-
HUH, ONpeJIeIEHUH METOJIOB, CITIOCOOOB U CPEJICTB 00CCIICUEHHUS MIOMCKOBO-TIO3HABATEIHPHON JIEATEIBHOCTH,
CO3/IaHUU YCIIOBUH JJIsl TOMyYEHUS JOCTOBEPHOM, MOIHOW ¥ 00BEKTHUBHON MH(OPMAIUH, HAPABICHHBIX HA
3alIUTy TpaB TOCyAapcTBa, oOIIecTBa W TpakaaHWHA. Perrenue npodeccHoHambHBIX 3a1ad 3aBHCHT
OT B3aMMOJICUCTBUS IOPUCTOB KaK CYOBEKTOB JOKa3bIBAHUS, KaK MPEJCTABUTEIICH BIACTH, HECYIUX OTBET-
CTBEHHOCTh 33 PEAIN3AIUI0 MPUHIUIIOB CIIPABEIIUBOCTH, TJIACHOCTH U OOBEKTUBHOCTH MPH OCYIIECTBIIC-
HUY MPABOCYAHS, TIPU TIPOU3BOJICTBE JIOCYICOHOT0 H CYJIcOHOTO IPOU3BOICTBA, IIPH PEaTM3aIUN POKYPOp-
CKOTO HaJ30pa, PH MPOBEJCHUN HOTAPHAIBHBIX CIIENOK, IPH 00ECIIeYeHUH MpaBa Ha 3alllUuTy, MPEeI0CTaB-
TSI aJIBOKATCKUE YCIIyTH, U T.1. TO ecTh cepa IpUanIecKoil esITeTbHOCTH MHOTOTPaHHA, HMEET IPOIeC-
CYAJIBHBIN XapakTep, 00eCreuuBacT MPaBOBOE PETYIIMPOBAHUE OTHOIICHHH B3aUMOJICHCTBYIONINX 00BEKTOB,
MIPEAMETOB U CyOBEKTOB.

OOGecrieueHre MPaBOBOTO PETYJIMPOBAHHS OTHOIICHUN B X0/ MPO(PECCUOHAIBLHON JCSITEILHOCTH CBS-
3aHO C ompeneiacHreM (HOpM U CIOCOOOB B3aMMOCHCTBHUS MPH PEIICHUN OPraHU3allMOHHBIX, KOMMYyHHKA-
THUBHBIX, ITOMCKOBBIX M YJOCTOBEPUTENBHBIX 3a/1a4, HAMpaBJICHHBIX Ha YCTAHOBJICHUE OOBEKTUBHO-
CyOBEKTHUBHBIX (DaKTOPOB JHOOOr0 COOBITHS, SIBICHU U mpoiecca. DddexTuBHON HopMoil B3anMoaeHCTBUS
P PENICHUU TPOGECCHOHANBHBIX IOPUINYECKIX 3aad sSBISETCS OOIeHHe, 00ecIeunBaroIee MoayIcHHe
WHOPOPMAITUY JJIsl YCTAHOBIICHUST (PAaKTHUECKUX JAHHBIX, JJISl OTPEJICIICHUS] YCIOBUH U 00CTOSTENBCTB (Pop-
MUPOBAHHUS U PA3BUTHUS MEKITHYHOCTHBIX OTHOIICHUH, CyOBEKTHO-00BEKTHBIX OTHOIICHUH, pACKPHIBAIOIIHX
HaIpPaBIEHHOCTh IEHCTBUI CyOBEKTOB B3aUMOICHCTBHSI.

OO0menue, kak Gpopma B3aMMOJICHUCTBUS CYOBEKTOB NPU PEIICHUN NMPOPECCHOHABHBIX 3a/1a4, odecre-
YHBAET BHIOOP CIIOCOOOB U CPEJICTB MONYYSHHUS JOCTOBEPHOM, MOTHON M 00bEKTUBHON MH(POPMAIIH B XOJIe
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YCTaHOBJICHUS OOCTOSTEIILCTB, IPUYUH U YCIIOBHIA COBEPILICHUS TEX WU WHBIX JICHCTBUN WK Oe31eHCTBUM,
MIPUYMH W YCIOBUH (DOPMHUPOBAHUS W Pa3BUTHS MEKOOBEKTHBIX M MEKCYOBEKTHBIX OTHOIIEHUN. OmHON
13 Mpo(hecCHOHAIBHBIX 3a/1a4 IOPUCTOB SIBIIACTCS JOKa3bIBAaHUE, T.€. YCTAHOBJICHHE CBS3ei MEXIy 00CTOS-
TEJIHCTBAMH, COBOKYITHOCTh KOTOPBIX COCTABJISICT MPEIMET UCCICAOBAHUS TI0 KOKIOMY NIy, KOTOPOE Ofpe-
nensercss coOMpaHneM, MCCIIEOBAaHNEM, OLIEHKON JOKa3aTeIbCTB W MCIOJIB30BAaHHEM HX C LEJhI0 JOCTO-
BEPHOTO YCTAaHOBJICHUS OOCTOSITEILCTB YTOJ0BHOTO nena [1; 77].

Jl0CTOBEpHOCTh YCTaHOBJICHUS OOCTOSTENILCTB B MPOIIECCE JOKA3bIBAHUS 00ECIIEUNBACTCS MOTyISHUEM
MOJTHOWM ¥ OOBEKTUBHOW MH(pOPMAIK U e 0OMEHOM, JJIsl 4ero HeoOXoaumbl 3 (HEeKTHBHBIE METO/IBI pelie-
HUS 3TUX 3a7a4, OJHUM W3 KOTOPBIX sBIseTcs obmerne. OOIeHne Kak MeTo COOMPaHus M WCCIIEOBaHUS
JIOKA3aTeNIbCTB CIIOCOOCTBYET BEISBICHHUIO WH(MOOPMAMOHHON 0a3bl, ONPEAEICHHI0 CITOCOOOB TOMyUEHHUS
nH(pOpMaIUU U 0OMEHA €10, CO3JITAHUI0 OJIATONPUATHBIX YCIOBHM JUIsl MX peasu3allii U MPUMCHEHUS TI03HA-
BaTEbHBIX IPOIIECCOB MPOTPAMMHPOBAHHS, TUATHOCTUPOBAHHWSA, MOJEIMPOBAHHA B XOJE IOHUCKOBO-
MMO3HABATENHHON JAESITETFHOCTH CYOhEKTOB IOKA3bIBAHMS.

Urak, obmenue paccMaTrpuBaeTcs Kak (opMa B3aUMOCHCTBUS CYOBEKTOB, KaK METOJ COOMpaHUs H
WCCIICJIOBAHUS JIOKA3aTeILCTB, OMPENEISICT YCIOBUS M O0CTOSTENILCTBA Pealr3alii U MPUMEHEHUS CIIOCO-
0OB BO3IICHCTBHSI HA YIACTHHUKOB YT'OJIOBHOTO IPOIIECCa, MOMYICHHUS JOCTOBEPHOU, TIOTHOW U OOBEKTUBHOMN
nH(pOpPMAIUU Ha OCHOBE MCCIICIOBAHMS 3aKOHOMEPHBIX MPOIECCOB OTPAKCHUS U MPOSBICHUS B3aUMOJIEHCT-
BYIOIIMX OOBEKTOB, MPEIMETOB M CyOBekToB. TO ecTh mpodeccHoHambHOE OOIIEHUE OCYIIECTBISCTCS
Ha OCHOBE TPUMEHEHHS HAaydYHO OOOCHOBAHHBIX MPHEMOB, CIIOCOOOB W CPEACTB BO3IEHCTBHA, KOTOPHIMU
SIBIITIOTCS OKa3aHHUe MCHUXOJIOTHYECKOTO BO3JEHCTBUA, YCTAHOBICHHE TICMXOJIOTHIECKOTO KOHTAKTa, TpruMe-
HEHUE METOJIa HAOJIOJICHUS, MCIIOJIb30BaHNE 3aKOHOMEPHBIX IMPOIECCOB (DOPMUPOBAHUS U PA3BUTHE IPH-
YHHHO-CJIEJICTBEHHBIX OTHOIICHHI B MEXaHU3ME MTPECTYITHON NesTeNbHOCTH.

MexaHn3M NPECTYHMHON AEATEIHHOCTH — 3TO TMPOLECC OTPAKEHHS W MPOSBICHUS WHIUBUAYAITbHO-
JIUYHOCTHBIX CBOHWCTB CYOBEKTOB B3aMMOJACHCTBHUS, XapaKTEPHBIX OCOOCHHOCTEH B3aWMOJCHCTBYIONIUX
00BEKTOB U MPEIMETOB, HHHOPMHUPYIOIINX O XapaKTepe MPECTYIMHOTO ACSHUS, IS UCCIICIOBaHMSI KOTOPOTO
HEO0OXOMMO HCIIOIb30BaHME TICUXOJIOTHYECKUX CPENICTB BO3IEHCTBUS, TAKUX KaK: OKa3aHHME MCHUXOJIOTHYe-
CKOTO BO3JICHCTBUS, YCTAHOBJICHUE MCHUXOJIOTMUECKOTO KOHTAKTa, MPUMEHEHUE METO/la HaOIIOJICHUS, pac-
KPBIBAIOIIUX CUCTEMHOCTh U TOCIICIOBATCIHLHOCTh COOUPaHUsSI U MCCICIOBaHUS JoKa3aTeabcTB. [Icuxonoru
OTIPEIETISIOT OOIIeHNE KaK CIIOKHBIA MHOTOIUTAHOBBIN MTPOLIECC YCTAHOBIIEHUS U PAa3BUTHUSI KOHTAKTOB MEX-
Ny JIOJBMH, TIOPOXKJAEMBI MOTPEOHOCTSIMH B COBMECTHOM JICATENLHOCTH M BKJIIOYAIOIIUI B ceOs oOMeH
nHpOpMaLuel, BBIpaOOTKy €AMHON CTpaTerny B3aUMOACHCTBUS M IOHUMAHHUS APYTOTo yenoBeka [2].

OO0menue Kak MpOIecC YCTAaHOBJICHUS M Pa3BUTHS KOHTAKTA JUIS MONYYEHHUS JOCTOBEPHOM, TIOJTHON U
00BEKTUBHOW WH(pOpMAIMK B XOJi¢ COOMpAHUS M HMCCICIOBAHMS JTOKA3aTEILCTB CO3/Ia€T ONTUMAIIbHBIC
YCIIOBUS JIJISL BBITIOJIHEHUS YIPABISAIONIEH (PYHKINN CYOBEKTOB JIOKA3bIBAHUS MPH PEIICHUU 3a7a4 OpPraHu-
3aIMOHHOTO, KOMMYHUKATUBHOTO, yIOCTOBEPUTEIBHOTO XapaKTepa, UCXOS U3 BHYTPEHHUX PETYIIUPYIOUUX
OCHOB JIMYHOCTHOM aKTMBHOCTH YYaCTHHUKOB YT'OJIOBHOTO Tporiecca. MIHBIMU ciioBamH, mpodeccnoHambHoe
OO0IIleHHEe 3aKIII0YaeTCsl B MpeaocTaBieHu 3Q(OEKTUBHBIX CPEICTB JIOCTHXKEHHS II€IeBOI HAIPaBICHHOCTH
CyOBEKTOB JIOKa3bIBaHUSI HA OCHOBE KOHKPETHOH peallbHOW CHTyallMHd B3aWMOJICHCTBUS, B CO3JIaHUM OJiaro-
MPUSATHBIX YCIIOBUH Al COOMpaHMS W WCCIEIOBAaHUS JOKA3aTeIbCTB ITyTEM BBISABICHHUS, 3aKPEIUICHUS U
OIIEHKU TIPHYUHHO-CIICJICTBEHHBIX OTHONICHUH, MPOCTPAHCTBEHHO-BPEMEHHBIX (haKTOPOB.

[IpodeccuonanvHoe 00IIEHNE peanu3yeTcs Crmoco0aMu OKa3aHWs MCUXOJOTUYECKOTO BO3ACHCTBUS,
YCTaHOBJICHHSI ICUXOJIOTHUYECKOTO0 KOHTAKTa, ONPECIIAACh YCTAHOBICHUEM (DAKTHUECKUX JTAHHBIX HA OCHOBE
MIPUMEHEHUSI METO/I0B TUIAHMUPOBAHMS, IPOTPAMMHUPOBAHHS, MOJEINPOBAHNUS, IPOTHOSUPOBAHHS B XOJAE CO-
OuMpaHUs U UCCIICOBAHUS JIOKA3aTEIIbCTB, T.C. IeJICHANPABICHHBIM, TIOCIEI0BATCIHHBIM H CUCTEMHBIM T10]I-
XOJIOM K PEIICHUIO 33]a4 YrOJOBHOTO CYJONPOU3BOJICTBA, KOTOPOE COMPOBOXKIAETCS OKAa3aHHEM MPOTHBO-
NEHCTBHSA, COKPBITHEM JTOKA3aTeNbCTB, IPEAOCTABICHHUEM JIOXKHBIX CBEJICHH, B CHITY YeTO MBI M aKIEHTHPY-
€M BHHMaHHE Ha cdepe yroJOBHOTO CYJONPOM3BOJCTBA, WUCIIONB30BAaHHU MPOPECCHOHATLHOTO OOIICHUS
CyOBEKTOB JOKa3bIBAHUS B XOJIC PEIICHUS 3a]ad YrOJIOBHOTO CYI0NPOU3BOICTBA. PerieHre 3a1a4 yroioBHO-
r0 CyJIONPOU3BOJCTBA COMPOBOXKIAAETCA KOH(IMKTHBIM B3aUMOJICHCTBHEM, OTpeNesieMbIM IPUMEHEHHEM
arpeccHH, UCIOIb30BaHNEM HACHIBLCTBEHHBIX METO/IOB JOCTHIKCHHS IIETTH UCXOMAS U3 KOPBICTHBIX TO0YX/e-
HUH | T.XI., KOTOPBIC ONPEIEISIIOT MPUMEHEHUE MPO(ECCHOHATBHOTO OOIIEHUS B XOJIe COOUpaHMs U HCCIe-
JIOBaHUS JIOKA3aTEIbCTB NPU YCTAHOBICHUM YCJIOBHUH M OOCTOSATENBCTB (DOPMUPOBAHUS M Pa3BHUTHUS TIpe-
CTYITHOM J€STEIBLHOCTH.

Takum 00pa3oM, OJHUM U3 YCJIOBUH NIPUMEHEHHS MPO(ECCHOHANBHOTO OOIICHHUS SIBISCTCS OKa3aHHE
MICUXOJIOTHYECKOTO BO3JICHCTBUS Ha YYaCTHUKOB YTOJIOBHOTO Tporecca. OkazaHue MCUXOJOTHYECKOTO BO3-
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NEHCTBHS pacCMaTPUBAETCS HAMH KakK Tmporecc (JOpMUPOBaHUS OJIArONPHUSITHBIX YCIOBUHM B XOJ€ PACKpHI-
THS, PaccieOBaHUS U MPEeRyNpPeKACHUS MPECTYIUIEHNH CyOheKTaMy JOKa3bIBAaHU, TP KOTOPHIX Y4aCTHH-
KH TIpoliecca Mo cOOCTBEHHOM BoJIe, 0€3 HACKIINS BBIIAIOT HHPOPMAIHIO, COOTBETCTBYIONIYIO (DaKTUIECKUM
JIAHHBIM TIPH 00CCIICYCHUH KOHTPOJIS HaJ] 00BEKTUBHONW BO3MOXKHOCTBIO JIJISl JIMYHOCTH PEATH3AIMHA STOTO
BBIOOpa. B mcuxonormyueckoil Hayke MCHXOJMIOTHYECKOE BO3JCHCTBHE pacCMaTpHBAETCs Kak aTpuOyTHBHAS
COCTABJISIIOIIAS COIMMOHOMHYECKOW Mpodecchi (YeTOBEK-YEIIOBEK), MPEACTABIISIONIAs CO00H IIeIeHanpan-
JICHHOE U3MEHCHHE MCUXMYCCKUX MEPEMEHHBIX JIMYHOCTH (TPYIIILI) U Ha STOW OCHOBE U3MCHCHHE IOBEIC-
HUS B 3HAYUMOM JTsl CyOBEKTa BO3ICHCTBUS HAMpaBiIeHUH [3].

AHanu3 TCUXOJOTHYECKON JHUTEPaTyphl CBUACTEIHCTBYET O TOM, YTO OKAa3aHUE IICHXOJIOTHYECKOTO
BO3JICHCTBHS SBISIETCA BEChbMa JOMYCTUMBIM M TIPAaBOMEPHBIM CPEICTBOM BO3JIEHCTBHS Ha YYACTHHKOB yTO-
JIOBHOTO TIPOIECCa MPH BBITIOJHEHUH YIPABISAIONICH (DYHKIIUU CYOBEKTOB JOKa3bIBAHUS, OIPEIEISIFOIINX
3 GEKTUBHBIE METOJBI U CIIOCOOBI PEIICHHsT HEMOCPEACTBEHHBIX MPOMEKYTOUHBIX ¥ KOHEYHBIX 337124 B XO-
JIe YCTaHOBJICHHUS OOCTOSITENHCTB, MOIJIEKAIINX JTOKa3biBaHUI0. OKa3aHHe MCUXOJIOTHYECKOTO BO3ICHCTBUS
00yCIIOBIIGHO aHATNU30M KOHKPETHOW CIICACTBEHHOW CUTYalluU, PACKPBHIBAIOIICHCS YCIOBHSIMH H O0CTOS-
TEIHCTBAMH O0BEKTUBHO-CYOBEKTUBHOI'O XapaKTepa, KOTOPHIC OMPEACISIOT JOMYCTUMbBIE METOIBI U CIIOCO-
OBl BO3JICHCTBYSI HA YYaCTHHKA YTOJIOBHOTO IMPOIEcca IMyTeM UCTIOIh30BAHUS CIIOKUBIINXCSA 00CTOSTENHCTB
WIM CO3JaHUs YCJIOBUH JUIS WM3MCHCHHUS IOBEACHUS NPOTHBOOOPCTBYIOMICH CTOPOHBI, HAOIOJArOIICH
3a HeBepOaTbHBIMU CPEICTBAMU TIepeaauu HH)OpMAaIUH.

OxkazaHne TICHMXOJOTUYECKOTO BO3AECWCTBUS OOECIIEUYMBAETCS B XOJ€ IMOMCKOBO-TIO3HABATENBHOM [esi-
TEIHHOCTH CyOBEKTOB JOKA3bIBAaHUS MPUMEHEHHEM METOJa YCTAHOBJICHHUS TICHXOJOTHYECKOT0 KOHTAKTa,
KOTOPBIN OTIPECISAET YCIOBUS U 00CTOATEIBCTBA BO3JCHCTBHS HAa yUYacTHUKA B3anuMoieicTBus. [Icuxomnoru-
YeCKUil KOHTAKT HAINpaBJIEH HAa yCTAHOBIIEHWE YCIENTHOTO MEXIJIMYHOCTHOTO OOIICHHS B3aUMOJEHCTBYIO-
X CTOPOH IIYyTEM CO3[aHHS YCIOBHM B3aMMOIIOHUMAHUS, TOBEPHS M JIEITOBOM aKTHBHOCTH.

YcTaHOBIEHHE TICUXOJIIOTUYECKOr0 KOHTAKTa, SIBIISSACH YCIOBUEM MEXKIMYHOCTHOTO OOIICHUS, OTpe/ie-
JISIET MyTH COMMDKEHUSI CYOhEKTOB B3aUMO/ICHCTBHS, HAMPABJICHHBIC Ha ONpeAcicHre (aKTUISCKUX TaHHBIX
coObITHA TIpecTymieHus. Kak ycioBre MEXIMYHOCTHOTO OOIIEHHS B MPOLECCEe MMOMCKOBO-TIO3HABATEIHHON
NESATEILHOCTH CYOBEKTOB JIOKA3bIBAHUS, YCTAHOBJICHHUE IICUXOJIOTMYECKOT0 KOHTAKTa HAYMHACTCS C aHAIIN3a
VHWBHUIYJIbHO-TMYHOCTHBIX CBOWCTB YYaCTHUKOB YTOJIOBHOTO TpPOIECCca, HHPOPMUPYIOIIUX 00 YCTOHYH-
BBIX TIPOSIBIICHHSAX OCOOCHHOCTEH, YepT KOHKPETHON JIMYHOCTH, KOTOPBIE OMPEEISIOT BRIOODP 3P (PEKTHBHBIX
METOJIOB M CIIOCOOOB BO3ICHCTBHUS JIs IOJYYCHHMs ITOJHOHM, TOCTOBEPHON M OOBEKTHBHOH HH(pOpMAaIHUu
B XOJIC IOKA3bIBAHMS.

WNudopmanmonHas 0CHOBa O JTUYHOCTH YYaCTHHKA YTOJIOBHOTO TPOIEcca OMPEENIeTCs CBEICHHISIMH
0 CONUANTBHO-IeMOTpadUIeCcKUX, CONUATBHO-PONIEBBIX, COIMATBHO-TICHXOJOIHYECKHX OCOOCHHOCTSX W3Y-
4aeMOro; €ro WHAUBHYaTbHBIM «IOPTPETOM», KaK Pe3yJIbTaTOM aHAIHM3a [EHHOCTHBIX OPUEHTAIUN, MOTH-
BallMOHHOTO SJIpa JIMYHOCTH, CYObEKTHBHOTO OTHOIIICHHUS K IIPABOBBIM IIEHHOCTSAM U MPABOOXPAHUTEIEHBIM
opranaMm [4]. Wtak, juisi yCTAaHOBIICHUS TICUXOJOTHYECKOTO KOHTAKTAa HEOOXOIUMO IMO3HAHWE JIMYHOCTHOU
AKTUBHOCTH YYaCTHHKOB YTOJOBHOTO TpOIlecca, MPOSBISIEMON MOBEAEHIECKO-TICHXOJIOTHYECKUMU 0COOEH-
HOCTSIMU, TAKHMHU KaK 3MOIIMOHAIIEHOE COCTOSIHUE, [ICJTH, MOTHBBI, HAMEPCHHUS, 3aHTas TO3UIUsS (TPOTUBO-
nericTBHe, CONEUCTBHE, YKIOHEHHE) [5].

WHTEpecHBIMH SBIISIFOTCS TICHXOJIOTHYECKHE FICCIEIOBAHS, TI€ OTMEYAETCsI, YTO Ha YCIEIIHOCTh MPo-
1ecca Mpo(heCCHOHANTBHO-TICUXOJOTHYECKOTO KOHTAaKTa OOJbIlIee BIIMSHUE OKA3BIBAIOT WHIWBHUIYaTIHHO-
TICUXOJIOTHYECKUE OCOOCHHOCTH ClIe/IoBaTeNs, YeM jomnpamuBaeMoro. OCOOCHHO 3HAYUMBIM SIBJISICTCS JINY-
HOCTHBIN (DaKkTOp IKCTpaBepCHU-UHTpOBepcuu crienoBares. ClieoBaTeIn-3KCTpaBepThl 0ojiee YCIenHO
YCTaHABIUBAIOT MPO(ECCUOHATBLHO-TICUXOJIIOTUYSCKUI KOHTAKT C JTOTPAIIMBACMBIM JIUIIOM, JUISI HUX Xapak-
TEPeH T'YMaHUCTHUYCCKUN CTHIIb OOIICHHS Ha JOMpPOCE. A CIEIOBATEIU-UHTPOBEPTHI CKIOHHBI K HCIOIB30-
BaHHUIO MAHHUITYJIITUBHOTO CTUJIS OOILEHHS B Mpoliecce aompoca [6].

B ycraHOBIEHHHU MCHXOJIOTHYECKOTO KOHTAKTa POJb CyOBEKTa TOKA3bIBAHWS 3HAYMMa C TOUYKH 3PEHHS
MPAKTUYECKOTO TIPUMEHEHHSI TICHXOJIOTHYECKIX MEXaHW3MOB, COCTaBJISIONIMX OCHOBY TaKTHMUYECKOTO OOec-
MEYCHUsI TPOBEICHUS CIIEJACTBEHHBIX, CYIEOHBIX ICWCTBUH, ONMEPATHBHO-PO3BICKHBIX MEPONpPHUATHH, Ha-
MPABJICHHBIX Ha MOJYyYCHHE JOCTOBEPHOM, MOJHOW M 0ObEKTHBHON HHGOPMAIMH, HCXO/II U3 YCIOBUH U 00-
CTOSATENBCTB KPUMHUHAILHON CUTYAIlMH, U3 JINYHOCTHBIX OCOOCHHOCTEH yYaCTHHKOB yrOJIOBHOTO TpoIlecca.
Ho, HecMoTpst Ha MHOTOOOpa3ue CUTYaIluii MEXIIMYHOCTHOTO B3aUMOJICHCTBYSI B XOZIC PACKPBITHS, pacciie-
JOBaHUsI U MPEAYNPEKICHNS TPECTYIUICHHH, caMoe 3((PEKTUBHOE MPOSBICHUE JTHYHOCTHON aKTHBHOCTH
CyOBECKTOB JIOKa3bIBaHMsS B XOJ€ OOINCHUS C YYaCTHUKAMH YTOJOBHOTO MPOIecca — 3TO J0OPOKENaTeb-
HOCTb, UTO MMOATBEPIKIACTCS U UCCICAOBAHUSMU B IICUXOJIOTHYECKOM HayKe [6].
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[IposiBnenne NOOPOKENATETLHOCTH SIBIIICTCS OCHOBOM YCTAHOBJICHUS ITICHXOJIOTHYECKOTO KOHTAaKTa,
CO3/IAOMIETO ONAaroNMpHsTHBIE YCIOBHS ISl OKa3aHUS BO3JEHCTBHS Ha YYaCTHHKOB YTOJOBHOTO IpoIlecca,
(hopMUpOBaHUS TO3UTHUBHBIX MEKJIMYHOCTHBIX OTHOLICHWH, 3aKIIOYAIONINXCA B TPUHATHU JPyT Apyra
KaK JINYHOCTCH, MOHUMAIOIIUX HEMPUEMIEMOCTh KOH(IMKTHOTO PEIICHUS BOIPOCOB, CBSA3aHHBIX C KOH-
KPETHBIM JIEJIOM, HECMOTPS Ha pa3Iudue uX HHTEpecoB [7].

OxkazaHne TICUXOJIOTUYECKOTO BO3ACHCTBUS B XO/I€ MTOMCKOBO-TIO3HABATEILHON JEATENFHOCTH CYyOheK-
TOB B3aUMOJICHCTBHS 00ECIICUNBACTCS YCTAHOBICHUEM MICUXOJIOTHUSCKOTO KOHTAKTA, ONPEACSIoniero oa-
TOIIPUSITHBIC YCIOBHUS BRIOOPOM TAaKTHUYECKUX MPHUEMOB, MECTa U BPEMCHU MPOBEICHUS CICICTBEHHBIX JCH-
CTBHH, UCIIOIL30BAHUEM JUTS MOTyYCHUsT HHPOPMAITUH HEBEpOABHBIX CPEJICTB ee Tiepenavn. B kpuMuHam-
CTHYECKOH JTUTEepaType OTMEUAaeTCs, YTO CO3[AaHbI MPEANIOCHUIKH ISl BEICTICHHUS U OLEHKU B XOJZE CIIEACT-
BEHHOT'O OOIICHHS BCEX CYIIECTBYIOIIMX CPEIICTB HEBEPOATHHONW KOMMYHHKAIIVH: MUMUKH, KECTOB U HHBIX
TEJIOJBI)KEHUH, 103, MPOSBICHUM NMPOCTPAHCTBEHHON OPUEHTAllUM, MOIYJISIUKA rojioca W T.A. Beiaenena
KJIaCCU(UKAI[MOHHAS OCHOBAa HEBEPOATHbHOW KOMMYHHKAIIMM WCXOAS M3 BOJEBOTO YYacTHS YEIOBEKa
pu nepenave nHGOPMAIK U U3 TOTO, KaKas CUCTEMa UTPacT BEAYIIYIO POJIb MPH UX BOCIPHUSITHH [8].

HeBepOanbHble cpeficTBa B X0/ TTOMCKOBO-TIO3HABATEILHON JISATEIILHOCTH UTPAIOT WH(HOPMAITHOHHYIO
pons. Ix HeoOXOAMMO MO3HATh U MCITIONB30BaTh B XOJ€ JOKA3bIBAHUA ITyTEM OIICHKH B KOHKPETHOW CHUTYya-
MU B3auMOJICHCTBHUS B Xojae obmeHus. [IpodeccuonanpHOe OOIICHNE 3aKITIOYACTCS B OKA3aHUU TICHXOJIO-
TUYECKOTO BO3JICHCTBYSI HA YYaCTHUKOB YTOJIOBHOTO TMPOIECCa, KOTOPOE OCYIISCTBISIETCS ITyTeM HaOmroae-
HUS 32 TIOBEJICHUEM JIJIsl TTONyYeHUs] HH(GOPMAIUU O HAMEPEHHH, JKEIIaHHU, CTPEMIICHHH CYyOheKTa B3anMO-
NEHCTBHSA, €r0 SMOIMOHAIEHO-BOJIEBOM COCTOSHHH, MPOSBIISIEMBIX HEBEpOAIbHBIMH CPEICTBAMH IEpeadn
nHpopMmaruu. OneHKka HeBEepOAIBEHBIX CPEJCTB Mepenayn WHQOPMAIUU B XO0JI¢ TPOBEACHUS CIICICTBCHHBIX
NeHCcTBHUI CIOCOOCTBYET PEUICHHIO X HEMOCPEACTBEHHBIX 33/1a4, OTPEACIEHHIO METOIOB, CIIOCOO0B MOJy-
YEHUS JOCTOBEPHOM, TOJHOW M OOBEKTHBHOW WH(OpPMAIIMH B XOAC JOKa3bIBaHUA. [ICHXOJIOTH CUWTAIOT,
YTO YTEHUE HEBEPOAbHBIX CUTHAJIOB SIBIIICTCS BAKHEUIINM YCIOBHEM 3 dekTuBHOro obmenus. [Ipodec-
cop bepnBucit mpoBoau HCCIEIOBaHMS OTHOCUTENBHO JIOJIM HEBEPOATbHBIX CPEICTB B OOIICHUH JTHOMCH.
OH yCTaHOBWJI, 9TO B CPEIHEM YCIIOBEK TOBOPHT CIIOBAMHU TOJIBKO B TeueHHE 10—11 MUHYT B I€HB, UTO KaXK-
JI0€ TIPENIOKEHUE B CPEIHEM 3BYUYHUT He Oojee 2,5 CeKyHIIbI M UTO CIOBECHOE OOIIeHUE B Oecesic 3aHuMaeT
MmeHee 35 %, a 6oiree 65 % nHbopMaIUK epeIaeTcs ¢ MOMOIIBIO HEBEpOATBHBIX CPEeICTB oOIIeHus [9].

HesepbanbHoe 00mIeHNE KaK S3bIK TI03 U JKECTOB BKITIOYAET B CE0SI CIICAYIOIINE ITOICUCTEMBI:

1) mpocTpaHCTBEHHAS MTOACHCTEMA (MEXITHIHOCTHOE TTPOCTPAHCTRO);

2) B3MIA,

3) ONTUKO-KHHETHIECKAS TTOJICUCTEMA:

— BHEILIHWUI BUJ cOOeCeIHUKa,
— MHUMUKa (BEIpKEHUE JINIIA),
— TIAaHTOMHMHMKA (TI03HI ¥ JKECTHI);
4) mapamTuHTBHCTHYECKAs, WIIM OKOJIOpedeBas, TOACHCTEMA, BKITIOYAIOIIas:
— BOKaJbHBIE Ka4eCTBa roJioca,
— €ro JuarnasoH,
— TOHAJIBHOCTb,
— TemOp;

5) 3KCTpaIMHTBUCTHYECKAS, HITH BHEPEUEBas, TIOJICUCTEMA, K KOTOPOH OTHOCSATCS:

— TEMII PeuH,

— Tay3#l,

—cMmex u T.4. [10].

Bce st cucremsr HeBepOaIbHOTO OOIICHUS HECYT HHGOPMATHUBHYIO HATPYy3KY. BBISABISIOTCS OHU TOJb-
KO TIpH TeJIeHANPaBIEHHOM BOCIIPHUATHN CUTHAIBHBIX 3HAKOB, OMPEEIIONINX HCTUHHOE OTHOIIEHHE CyObh-
€KTOB B3aUMOJICHCTBHS JPYyr K APYTY, UCIOIH30BAHUE KOTOPBIX B MPOIECCE JOKA3bIBAHUS CIIOCOOCTBYET
BBITIOJTHCHUIO YIIPABIISIONICH (YHKIIMH B COOMPAaHUM U UCCIICOBAHUU JIOKA3aTCILCTB U Jadue MPaBIILHON
OLICHKU CJIOUBIIECHCS CUTyalll B3aUMOJICUCTBHS.

BrimonHenuro ynpasisromei GyHKIIUN B X0/le COOMPaHus, UCCIEOBAHNS IOKA3aTeIbCTB CIIOCOOCTBY-
€T WCIIOJIb30BaHUE PEUM B IMpoIiecce OOIICHUs ) OKa3aHUs TCHXOJIOTUYECKOrO Bo3zaelcTBus. Hampumep,
BO3JICHCTBYIONIAs CHJIA CJIOBA, peYd HEOOXOoJrWMa MPH HCIONB30BAaHWHM METO/a YOCKICHUS, a TaKKe
MIpH peau3allii MPUHIMIIOB 000CHOBAHHOCTH, apTyMEHTHPOBAHHOCTH, MOTUBHpOBaHHOCTH. [loaTomMy aHa-
U3 COOCTBEHHOW peUH M pedyr COOSCEeTHUKA B TPOIECCE MOMCKOBO-TIO3HABATENBHON JCSITEITLHOCTH CYyOheK-
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TOB JIOKa3bIBAHUS SBIISETCS JACUCTBEHHBIM U 3(h(DEKTUBHBEIM MEXaHU3MOM TOIYYCHUS MTOJIHOW, 00ObEKTUBHOM
1 JOCTOBEPHOU HH(DOpMAITHH.

B kpuMuHaNIMCTHYECKO# JIHMTEpaType OTMEYaeTcsl CYIIECTBOBaHHE psna (PaKTOpPOB, KOTOpPbIE BIHSIOT
Ha TPOJYKTUBHOCTH OOIIEHUS M MOTYT OBITh OIIEHEHBI KaK C TO3HIIUN TICHXOJIOTHH, TaK U C MO3UIIMIA JIFH-
rBucTuky. K HuM oTHOCAT:

1) mpeameT obOmeHns (Ha JOMPOce 0OCYKIAIOTCS 0OCTOSITENIbCTBA, KACAIOIIMECS MPECTYITHOTO TOCATa-
TEJIHCTBA, YTO CAMO 110 ceOe HE CBS3aHO C MPUSATHBIMU MEPSIKUBAHUSAMU NI COOCCETHUKOB);

2) oUIMaTEHOCTH 0OCTAHOBKH, IUCTAHTHOCTh YYaCTHUKOB OOIICHUS;

3) 00s3aTeILHOCTE OOIEHNUS (OHA 3aKJTI0YEHA B OTCYTCTBHH, KaK MPaBUIIO, 00OIOIHOTO JKEJIaHUs BCTY-
MaTh B OOIIIEHHUE, C APYTOW CTOPOHBI, IPOSBIISIETCS B HEBO3MOXXHOCTH MIPOU3BOIBHO MIPEPBATh OOIIEHHE);

4) YHUKAJIBHOCTh coOOeceIHKA U cuTyaru oomenus [11].

AHanu3 HeBepOambHOW WH(OPMAIIUN B TIOMCKOBO-TIO3HABATEIHHON AESITEIHLHOCTH CYOBEKTOB JOKA3bI-
BaHUsI CIIOCOOCTBYET OMpe/eNieHHI0 dPPEKTHBHBIX METOJOB M CIIOCOOOB TONYyUEHHS JOCTOBEPHOMU, MOTHON
1 00BbEKTUBHOUM MH(OPMAIIMU U B XOJI¢ CYJCOHOTO UCCIIC0BaHMUs, KOTOPBIE CO3IAI0T OJIaronpusTHBIC YCIIO-
BUS TSI IPUHATHS TAKTHYECKUX PEIICHUHN B XOJIC TPOBEICHUS MIEPEKPECTHOTO A0MPOCca. 3aCTy>KHUBAIOT BHH-
MaHUS CIEIYIONINe MOMOKEHHU TAKTHIECKUX PEKOMEHIALUH M0 TMPOBEACHUIO MEPEKPECTHOTO TOTPOCa CBH-
neteneit B cyae, npeanoxennsie . /1. Korcupunocom:

1. OcraBnsiite HanOoJee BaXKHBIE BOIPOCH! K KOHITY IOTIPOCa.

2. 3agaBaiiTe POCTHIC U TOHITHBIC IS OOBIIHBIX TPAKIaH BOIIPOCHI.

3. He mpuBoguTe HOMPOC K JOCIOBHOMY IE€PECKA3y CBUAETENEM MOKa3aHUH, TaHHBIX B XOJ€ MPSMOTO
JIOTIPOCa, KaK eCiii Obl OH OTPENETHPOBANl CBOU MOKa3aHUs M HECIIOCOOEH BOCIPOM3BECTH JACTAJCH MPOU30-
I IIeTO0.

4. Hukorpa He TepsiiTe caMoo01a1aHusl.

5. lloguepkuBaiiTe TO, YTO UMEET 3HAYCHHE IS YKPETUICHUS BaIllCH MTO3UITUH.

6. 3aTparvBaiTe ML T¢ 00CTOATENBCTBA, KOTOPBIC MO3BOJIAT YKa3aTh HA cI1a00CTh MOKa3aHUN CBUJIE-
Tensl.

7. Hu nipu kakux oOCTOSTENBCTBAX HE OCKOPOJIANTE M HE YHIDKANTE CBUACTENS. ITO OCOOCHHO BaXKHO
P PACCMOTPEHUH JIeNIa ¢ YIaCTUEM IPUCSKHBIX 3aceaTeleil.

8. Hukorna He 3amaBaiiTe «OMacHBIX» BOIPOCOB 0€3 COOTBETCTBYIONIEH MOATOTOBKH cBUAeTest. OnuH
3a JIPyTUM 3aJlaiiTe BOMPOCHI, TPEOYIONUE YTBEPAUTEIHLHOTO OTBETA, M JIHIIb TOCIE TPEATIOKHATE (UHATD-
HBIM BOIPOC, TaKXKe MPEAIONAraolliui yTBEpAUTENbHBIN 0TBET [12; 3].

Hcrnonp30BaHNe TAaKTUYECKMX PEKOMEHAAlMH B XonIe CyAeOHOro mporecca OOYCIIOBICHO YMEHHEM
MIPUMEHATh UX CyOBEKTaMH JOKAa3bIBaHMSA Ha OCHOBE IEJIEHANIPABIEHHOTO BOCTIPHATHA HEeBEpOaTbHBIX CHT-
HAJIOB, MH(QOPMUPYIOIUX 00 WHAUBHYaTbHO-IMYHOCTHBIX CBOMCTBAaX CyOBEKTOB B3aUMOJCHCTBUS B YCIIO-
BUSX MEKJIMYHOCTHOTO OOImIeHMs. MEXKINYHOCTHOE OOINEHUE B XOJe CYJAeOHOro mpoiecca 00yCIOBISCHO
YTOJIOBHO-TIPABOBBIMH,  TPa)XJTaHCKO-TIPABOBBIMHU,  YTOJIOBHO-TIPOIECCYANbHBIMH M TPa)XJaHCKO-
MPOIIECCYaTbHBIMU OTHOIIEHUSMH, KOH(QINKTHBIM B3aWMOJIEHCTBHEM, OTCTAMBAHUEM CBOMX TO3HWILUN CTO-
POHOI OOBHHEHHUS M CTOPOHOM 3aIlUTHI B XO/€ CYJACOHBIX MPEHUM, OCYIIESCTBICHUEM MTPABOCY NS, KOTOPOE
OyneT 2 (GEeKTUBHBIM TOJBKO MPH BBITOIHEHUH CyOBEKTaMH JIOKA3bIBAHUS YIIPABIISIONICH QYHKIIMHA B XOJIC
coOupaHus, UCCIeIOBaHMS, 3aKPEIUICHUS M OIIEHKH JI0Ka3aTENbCTB.

«DopMupoBaHuEe BHYTPEHHETO YOSKIeH!, — oTMedaeT A.P.BenkuH, — XapakTepu3yer MCUXHUIECKOe
COCTOSIHHE CYOBEKTa JIOKA3hIBAHHS, IIOATOMY TI0 MPaBY MOXKET CUUTATHCS OJJHUM U3 JICMEHTOB MCUXOJIOTH-
YECKUX OCHOB JokassiBaHusa» [1; 115]. BHyTpenHee yOexmeHne, Kak 3JIEMEHT ICHUXOJIOTHYCCKON OCHOBBI
JTOKa3bIBAHUS, SIBIISICTCSI ONPEICIISIONIEH OCHOBOM OIICHKH J0Ka3aTelIbCTB, KOTOPas OTPaKkaeTcs B MpoIlecce
MIPUHATUS U peau3alliy PelIeHui CyOheKTOB JoKa3biBaHUA. [Iporiecc MpuHATHS U pean3aluu PeIIeHHH,
KaK YTOJOBHO-IIPABOBOTO M YTOJIOBHO-IIPOIIECCYANBHOTO XapaKTepa, Tak U TAKTHYECKUX, 00ycIoBIeH (op-
MHPOBaHHUEM BHYTPEHHETO YOEKIEHHs, CBSI3aHHOTO C BO3JEHCTBYIONMMH (haKTOpaMH OKa3aHHs TCHXOJIO-
TUYECKOTO BO3JICHCTBUS, T.€. OJHUM U3 BO3JCHCTBYIOMMX (haKTOPOB OKa3aHUS MICUXOJIOTHYECKOTO BO3JICH-
CTBHS sIBIIAeTCS yoexxaenue. [Icuxomorn ucxoaar u3 Toro, 4ro:

* coJiepKaHNe YOEKIAroIIero BO3ACUCTBUS JOKHO OBITH XOPOIIO MPOAYMAHO W COOTBETCTBOBATH 3a-
KOHaM (OpMalTbHOM JIOTHKH,

* KOHKPETHOE B €r0 COJICPKaHUH BCET/1a BOCIIPUHUMACTCS YOeIuTeIbHee a0CTPaKTHOTO;

* YyeM JMHaAMHUYHee yOexaroniee Bo3IeHCTBIE, YeM sipUe 1 pazHooOpa3Hee coJiepiKaliuecs: B HeM (ax-
ThI, TeM OOJIbIIIC OHO MIPUBJICKAET BHUMAHNE;

* JIydIlle BOCIIPHHUMAETCS TO, YTO OJU3KO MHTEPECaM U MOTPEOHOCTSIM 00BhEKTa BO3ICHCTBUS;
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* JIy4Ille OCMBICIIUBATH TO, YTO MPEMOTHOCUTCS HEOOIBITMME CMBICTIOBBIMU YacTsIMU (0JI0KaMu);

* JIy4Ilie YCBAMBAETCS TO, YTO BHI3BIBACT IMOIMOHAIBHBIN OTKIIMK Y 00BEKTa BO3JICHCTBHSI,

* JIy4Ille BOCTIPHHUMAETCS, OCMBICIIMBACTCS M YCBaWBaeTCs Ta MH(POpPMAIUs, KOTOpasl MPENOIHOCUTCS
B COOTBETCTBHH C HAIIHOHAJIBHBIMH OCOOCHHOCTSIMH BOCTIPHSITHSI 00beKTa. BiusiHue yOekaaromero Bo3ei-
CTBHS BO MHOTOM 3aBHCHT OT TOT'0, KaK oA00paHa, IOCTpOeHa U MoJjaHa ero apryMeHTanus. Y 0exxaeHue Hi
B KOEM CIIy4ae HE MOXKET CBOJHUTHCS K MPOCTOMY H3JI0KEHHUIO TOX MH()OPMALMK, B ICTHHHOCTH KOTOPO#H CTpe-
MSTCSl YOCAUTD JIOJeH, U K MOCEeAYIOEMY NIPUBEACHHUIO JOBOAOB B €€ MOATBEPKICHUE, KaK TOTO TPEOYIOT
npasuia popManbHOH Joruku. CymiecTByeT ropasao Oombiie crmocodoB yoexnats oaei [13].

YbexneHne Kak METOJ MCUXOJOTHYECKOTO BO3ACHUCTBHSA B IMpoliecce cOOMpaHusi, UCCIeJOBaHUs, 3a-
KPETJICHHS U OLICHKU JIOKa3aTeNLCTB OMpPEEIseT YCIOBUSA U 00CTOSTENHCTBa MEKINYHOCTHOTO B3aUMOCH-
CTBHS TaKTUYECKUMH CPEACTBAMH JOKA3bIBaHUS IJIsl PEICHMS 3a1ad OCYLICCTBICHUS MPUHIMIIA COCTA3a-
TENBHOCTH B XOJle CYAE€OHBIX MPEHU CTOPOHOHN 3aIIMTBI M CTOPOHOW OOBMHEHUS, MPaBOCYIHs, oOecredn-
BalOIINE CUCTEMHOE MCCIECAOBAaHHUE J10KA3aTeIbCTB HA OCHOBE OOBEKTHBHOCTH, OOOCHOBAHHOCTH M MOTHBH-
POBaHHOCTH.

ObecnieueHre PUHIIAIIOB YTOJIOBHOI'O TPOIIECCa B TIOMCKOBO-TIO3HABATEILHON NESATEIBHOCTH CYOBEK-
TOB JIOKa3bIBAaHHS PEATH3YETCS TAKTHICCKHMH CPEJICTBAMH, OCHOBAHHBIMH Ha ICUXOJIOTHUYECKIX MEXaHU3-
Max yOeXJIaroliero BO3AeHCTBHsI, KOTOPhIC ONPEACIISIFOTCS apryMEHTHPYIOIIUMHU OcHOBaMU. To ecTh B X0Jie
MOUCKOBO-TI03HABATEIBHOM JIESTEIBHOCTH CYOBEKTOB JIOKAa3bIBAaHHS CIIOCOOBI COOMpAHUSI, UCCIICIOBAHUS U
OIICHKH JI0Ka3aTeNIblCTBEHHON MH(pOpPMAMU 00yCIOBIEHBI 00eClieueHIEeM MPUHITUIIOB 00BEKTHBHOCTH, J0C-
TOBEPHOCTH, apryMEHTHPOBAHHOCTH M JIOCTATOYHOCTH, HAIIPABICHHBIC HA YCTAHOBIICHHE OOCTOSTENLCTB,
MOJUIeXKAIINX JIOKAa3bIBAaHHUIO, TYTEM HCIIONB30BaHUS MPOGECCHOHATIBHOTO OOIICHHUS KaK TaKTHYECKOTro
cpezcTBa obecrieueHHs poriecca J0Ka3bIBaHuUSI.
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Bb.P.CemOexoBa

Kacion kapbIM-KaTbhIHAC 1dJ1es1/1eMelIepAi sKUHAY MeH 3epPTTeyIiH
dnici perinae

Makana ponmenaey CyOBEKTICIHIH 134eCTipyIIiTiK-TaHBIMABIK KbI3METi OapbIChIHIA aJbIHFaH CEeHIMII,
OOBEKTHBTI TOJBIK aKIapaTTap/bl aqyAblH THIMAI dfici ecebiHIe monenieMeNnepi KHHAY MEeH 3epTTeydiH
MaKCaThl PETiHIE AQJENICYre JKAaTaTblH MOH-XKailJapabl KaJbIITACTHIPY APKbUIBI KbUIMBICTBIH aJJbIH aly,
Teprey, ally cypakTapblHa apHajIFaH. ABTOp JoJenaeMelepli )KuHay KoHe 3epTTeyIiH THIMI d/1ici, COHaii-
aK KBUIMBICTBIK IC JKYPTi3y KaTbICYNIBUIApPBIHA 9cep eTYIH NCHXOJIOTHSUIIBIK 3€pTTey TETiri peTiHie Kocion
KapbIM-KaThIHACTBI QJIBIN KAPACTBIPBI.
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B.P.CembekoBa

B.R.Sembekova

Professional communicationas way of collecting and research of proofs

Article is devoted to questions of disclosure, investigation and the prevention of crimes by research of meth-
ods, ways and means of establishment of the circumstances which are subject to proof, definition of effective
methods of collecting, research of proofs for receiving full, objective and reliable information during search
cognitive activity of subjects of proof. As an effective method of collecting and research of proofs profes-
sional communication which is defined by research of psychological mechanisms of impact on participants
of criminal trial is allocated.
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Kapazanounckuii cocyoapcmeennuiii ynusepcumem um. E.A.Bykemosa (E-mail: gulia-sultan@mail.ru)

HexoTopsbie BONPOCHI 1eATEJIbHOCTH IPOKYPATYPbI
B cepe IK0JI0rH4ecKoi 0€30MacHOCTH

B crarbe paccMoTpeHsl NpoOIeMHbIe BOIPOCH! HAA30PHOMN EATEIbHOCTH IPOKYpaTyphl B chepe IKoIornye-
ckoit OesomacHoctu. [IpoaHanu3mpoBaHa IpakTHKa IPOKYPOPCKOTO HAA30pa 3a NMpPUMEHEHHEM 3aKOHOB
00 oxpaHe IPHUPOIBI ¥ PAIOHAIFHOM HCIOIB30BaHHNU ee pecypcoB. OTMedeHO, 94T0 (pyHKIIMOHUPOBAHHE Op-
TaHOB IPOKYpaTyphl CEroJHs BHOCHT 3HAYMTENBHBIN BKJIAJM B obecnedeHne BepxoBeHcTBa KoHcruryrmm
Pecrry6rmkn Kaszaxcran um yTBepiKAeHHE NpPHUHIMMIIA 3aKOHHOCTH B JKOJIOTHYEcKOoi cdepe. OmnperneneHo,
YTO yKa3aHHas IESTEIBbHOCTD €Il HE B IIOJHOM Mepe sABJISIETCS KOMIUIEKCHOM U COBEpLIEHHON. Bolnenena 3a-
Jlaya BBIABIECHHS TEOPETUYECKHX OCHOB 0OecleueHus MpaBa Ha OJIaronpHUATHYIO OKpPYXKAIOI[YI0 Cpeay U OIl-
TUMU3ALUH TTOJTHOMOYHH MPOKYpaTyphl B CUCTEME 3aIlUThl JAHHOTO KOHCTUTYIIMOHHOTO IIpaBa. ABTOPOM
MOAYEPKHYTO, YTO CETOJHS KaK HUKOTIa BOCTPEOOBAHO MOBHIIICHHE aKTHBHOCTH PEarupoOBaHuUs POKypaTy-
PBI Ha HapYIIEHHs SKOJOTMYECKUX IIpaB rPaxJIaH.

Knrouegvie cnosa: IpoKyparypa, HaA30p, SKOJOIrnYeCKast 6G3OHaCHOCTL, OKOJIOTUYECKUE IIpaBa, HaIlpaBJc-
HUE, 3aKOHHOCTb, OXpaHa NPUPOJIbI, IIPUPOJAOOXPAHHOEC 3aKOHOAATECILCTBO, 3KOJIOTHYECKUIA nacmnopT, 3KOJIo-
THYECKUAN MOHHUTOPHHI.

OnarM W3 TPHOPUTETHBIX HAINIPABIEHUH HAA30pHON AESATEIHLHOCTH CUMTAETCs Hau30p B cepe IKoIo-
rudeckoit 6ezonacHocT. Ha coBpeMeHHOM 3Tane HallakeH 3¢ (EKTUBHBIA MEXaHU3M MPOKYPOPCKOTO Haj-
30pa 3a MpPUMEHEHHEM 3aKOHOB 00 OXpaHEe MPUPOIBl U PAMOHAILHOM UCIOIB30BaHUU e pecypcoB. B Ka-
3axXCTaHe ACUCTBYET CeTh MPUPOJOOXPAHHBIX MPOKypaTyp. IIpoKkypophl MperoTBpaIiaoT U MpeceKaroT KO-
JIOTUYECKHE MPaBOHAPYIICHUS, MPUHIUITHAIBHO CTaBST BOIMPOCHI 00 OTBETCTBEHHOCTH BHUHOBHBIX JIUI] H
B3BICKAaHWHW IPUIMHEHHOTO UMY MaTEPUAILHOTO yiepoa.

B 2012 r. O0but0 mpoBeneHO 1225 HpoBEpOK MPUMEHEHHsS 3aKOHOAATEIbCTBA 00 OXpaHe IPUPOIbI,
10 pe3yabTaTaM KOTOPHIX BBIABIIEHO 12 966 HapyIneHui 3aKOHHOCTH, U3 HUX ycTrpaHeHo 10 427. B memsax
YCTpaHEHUsI BBISBICHHBIX NPaBOHAPYIIIEHUI OpraHaMu POKypaTypsl BHeceHo 1 408 mpencraBieHu, oTMe-
HEHO M M3MCHEHO 157 He3aKOHHBIX akTOB. [10 akTaM MPOKYpOPCKOTO pearvpoBaHUsl K Pa3IHUYHBIM BHIaM
OTBETCTBEHHOCTH TpuBiieueHbl 4 604 muna (x mucrumummHapHoi — 1379, anmuanctpatuBHOit — 3205 u
MatepuaibHoii — 20), Bo30yxkaeHo 46 yroioBHBIX Aei. Takke cyaaMu peciyOIMKH YAOBICTBOPEHO 84 Hc-
ka Ha cymmy cBbime 1,005 mupn tenre. [lo Mepam mpoKypopcKOro pearnpoBaHusi B3ICKAHO B JIOXOJ TOCY-
nmapcrBa cBeime 20,3 mupa tedre. [t ysACHEHHS PO OpPraHOB MPOKYPAaTyphl B JAHHOM BOIIPOCE MOXHO
OTMETHUTB, 4TO 3TO 54 % B3BICKAaHHBIX CyMM U 43 % NpUBIEYEHHBIX JIUI K aIMUHACTPATUBHON OTBETCTBEH-
HOCTH B CPaBHEHUU C IMOKa3aTelssMU paboThl MUHHCTEPCTBA OXPaHbl OKPYKAIOIMIEH Cpelbl 32 aHAIOTHY-
HbIU niepuon [1].

Bwmecre ¢ TeM mpakTHKa MPOKYPOPCKOTO HAA30pa JIOJKHA IMOCTOSHHO aHAIM3UPOBATHCS M COBEPILEH-
CTBOBATHCSA C YYETOM HACYIIHBIX TOCYJAAPCTBEHHBIX 33J1a4, U3MCHEHUS 3aKOHOJATEIhCTBA M CIOXKHOU KO-
JIOTUYECKOHN CUTyaIluu B cTpaHe u mupe. [Ipokypopam cieayer CHCTEMHO MpopadaThiBaTh NTUPOKUH CIICKTP
BOIIPOCOB, BIUSIONINX HAa HKOJIOTUYECKYI0 0€30MaCHOCTh: HapyIIEHHUs JIECHOTO, BOJHOTO 3aKOHOAATEIbCTBRA,
MIPOMBIIIIEHHOM 0€30TMacCHOCTH, 3arpsA3HEHNE TTOYBBI, aTMOC(EPHOTO BO3ayXa H Jp.

MoOwunu3arus noTeHIHala U MaKCUManbHO 3()()EKTUBHOE HMCIIOIB30BAHNE HAKOIUICHHOTO MPOKYpPOP-
CKOTO OTIBITa TIO3BOJIAT JOOUTHCS HAIEKAIIETO OCYIIECTBICHHUS OpraHaMy YIPaBICHUS ¥ KOHTPOJIS BO3JIO-
KEHHBIX Ha HUX MOJHOMOYMH. MOHUTOPHHT 3KOJIOTHYECKON CHTyallud CBUIETEIHCTBYET O HEAOCTaTKaxX U
YOYIICHUSIX B CHCTEME 3KOJIOTHUECKOTO KOHTPOJIS, YTO YCYT'YOJIIeT «OOJEBbIC TOYKWY» U MPUBOJUT K CEPh-
€3HOMY YIIepOy OKpY>KaroIIel MPUPOAHOI Cpe/ibl, HApYIICHUSM TIpaB TpaXkIaH B 3TOH chepe.

B nacrosiee Bpems B Kasaxcrane nerictByer 0osee 10 3aKkoHOIATEIBHBIX U 0KOJIO 70 MOA3aKOHHBIX
aKTOB B 00JacCTH OXpaHbl MIPUPOJILI M HMCIIOBL30BAaHUS MPUPOIHBIX pecypcoB. Hanbornee BaXHBIMU U3 HHX
sBisiroTCs 3akonbl PecnyOnuku Kazaxcran «O06 oxpane nmpupoab», «O0 0XpaHSIeMbIX MPUPOIHBIX TEPPUTO-
pusix», «O Boae ¥ BOmomoJb30BaHuM», «O Hempax», «O0 oxpaHe atMochepHOro Bo3ayxan, «O0 oxpaHe H
WCIIONb30BAaHUH JKMBOTHOTO MHUpPa», «O0 OXpaHEe W HCHOIB30BAaHUH PACTHUTENHHOrO Mmpa», «O mecey,
«O 6e30macHOCTH THIPOTEXHUYECKUX COOPYKEHHI», «O0 oTxomax» u 1p. [2; 56].
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B exeronnom Ilocnanuu I'naBel rocynapctBa Hapoay 17 saBaps 2014 r. IIpe3auaeHT cTpaHsbl eme pas
3aTPOHYJ BOMIPOCHI CO3JAHUA IIEHTPa U3YUCHUS M BHEIPEHHS JIYYIIETO0 MHPOBOTO OIBITA TIO TIOUCKY U CO3-
JMaHWIO SHEpruH OyAyIIero W 3eJIeHOW SKOHOMHKH, TOBOPHJI O TEpeBoje OOIIECTBEHHOTO TPAHCIOPTa
Ha HKOJIOTHYECKHU YHUCThIC BUABI TOTLIUBA [3].

Hns ycnemHoro passutusa Pecrybnuka Kasaxcran momkHa cTporo mpuaepKMBaThcs OamaHca SKOHO-
MUYECKHUX, COIMABHBIX U IKOJIOTHMYECKUX acmeKToB. CTpeMsCh CTaTh TOCYIapCTBOM C BBICOKMMH CTaHIAp-
TaMU KWU3HU HaceneHus, Ka3axcTan JT0omKeH BCce B OOJNBIICH CTEIICHH CTAHOBUTHCS YMCTOW M 3€JICHOU CTpa-
HOW, CO CBEXKHMM BO3JTyXOM U TPO3pavHOii BOJIOH, Kak 00 3ToM cka3aHo B CTparteruu pasputus Kazaxcrana.

BaxHbIil y4acTOK NPOKYpPOPCKOTO HaJ30pa — AEATEILHOCTh MO MPETOTBPAIICHUIO HAPYIICHUH 3aK0-
HOB 00 OTX0JIaX MPOU3BOJCTBA U moTpebienus. CocTossHUE 3aKOHHOCTH B 9TOH cepe ocTaercs: HeyIoBIe-
TBOPHUTEIBHBIM. Y JCTBHBIC OKA3aTEIN MOTPEOICHMS BOJIBI, SHEPTHH U JPYTUX PECYPCOB HA SAUHUILY TPO-
m3BoauMoH npoayknuu B Kazaxcrane B 5—10 pa3 BeIlIe, 4eM B Pa3BUTHIX CTPaHaX MHPA. BOIBITMHCTBO T10-
JIUTOHOB ISl CKJIAUPOBAHUS M 3aXOPOHEHHSI OTXOJ0B MCUYEPIIAN CBOM pecypc M SBISIFOTCS pealbHOMN yrpo-
301 OKpY>KaloIllel cpesie U 3I0POBbIO HACEICHUSI.

[IpupomooxpaHHbIil HAA30P PEATU3YETCS Yepe3 MOJIHOMOYHS, TIPEyCMOTpeHHbIe 3akoHoM PecryOnmuku
Kazaxcran «O Ilpoxypatype». OcoOeHHOCTH MPUPOIOOXPAHHOTO HAI30pa AETAIN3UPOBaHbl B MIHCTpyKINK
«O0 opraHu3anyy MPOKYypOPCKOTo Haa30pa 3a MPUMEHEHHUEM 3aKOHOB, COOJIIOACHUEM MpaB M CBOOOJ Yeio-
BEKa U rpakIaHHHA B COLMAJIbHO-dKOHOMHYECKOH cepe», yTBepkacHHON npukazoMm Ne 60 I'eHepanbsHOTO
npokypopa Pecryommku Kaszaxcran ot 01.10.2010 r. [4; 87].

CornacHo nprKa3y IPHOPUTETAMH OTPEIeTICHBI:

1) obecnieveHre 3aKOHHOCTH MTPH CTPOUTEILCTBE B BOJJOOXPAHHBIX 30HAX;

2) BBISBJICHUE U MpeceveHue (HakToB HE3aKOHHOTO MPEJIOCTABICHHUS MTPaBa MOJIb30BAHUS PUPOTHBIMU
pecypcamu;

3) agekBaTHOE BO3MEIIIEHUE YIlepOa, MPUIMHEHHOTO OKPYXAroIel cpee;

4) nmpoBeJieHNE MTPOBEPOK IO MMPUOPUTETHBIM OTPACIISIM Ha/I30pa B JTaHHOH cdepe;

5) cobummo/ieHne 3aKOHHOCTH TPU PacXOJO0BAaHUHM CPEJNICTB, BBICTICHHBIX Ha MPHPOIOOXPAaHHBIE MEpO-
MPUSTHS, a TaK)KEe NMPHU B3UMaHUM TUIATHI 332 TOJIh30BAaHHE MPUPOJHBIMU PECYpPCaMH U 3arpsS3HEHHUE OKPY-
JKarollen Cpeibl;

6) ooecnieuenne coxpanroctd OOIIT, penkux ¥ HaXOIAITUXCS IO YTPO30H MCUC3HOBEHHSI KUBOTHBIX
M pacTeHdi (a TakKe WHBIE MEpOTPHUSTH, HAIpaBICHHbIE HA BOCCTAHOBIIEHHE Hambosiee OIarompHsITHBIX
JUTSL XKU3HEICATEITBHOCTH SKOJIOTHYECKUX YCIIOBHIA).

HezaBucuMo OoT TeMaTHKH MPOBOJUMON MPOBEPKHU | eHepallbHbIM MPOKYPOPOM MOPYUEHO B XOJ€ MPO-
BEPOK 3aKOHHOCTH JESATEIFHOCTH HEAPOIOIB30BaTeNell B 00sA3aTENbHOM IOPSIKE MPOBEPSATH BOIPOCHI
OXpaHBI OKPYKAIOIIEH Cpeabl, 0COOEHHO B YaCcTH €€ 3arps3HEHUSI.

Kpome Toro, nprukazom nopy4eHo yaensiTh 0co00e BHIMaHKE BOIIPOCAM:

1) cobGiroieHns B X0/ MCIIOTHEHHSI KOHTPAKTHBIX 00s3aTENIbCTB YKOHOMHUYIECKUX MHTEPECOB TOCyaap-
CTBa, B TOM YHCIIE TIO yIjIaTe HAJIOTOB M IPYTHX IUIATeKeH B OIOKET;

2) BBINIOJTHEHHS O053aTENILCTB M0 YYaCTHIO B COIMAILHO-)KOHOMUYECKOM Pa3BUTHH PETHOHA U €T0
HHPPACTPYKTYPHI,

3) BBITTOJTHEHMSI 00S3aTEIIBCTB 10 TIPUBIICUCHHIO Ka3aXCTAHCKUX KaJpOB | IO 3aKyITy TOBapoOB, paboT U
YCIYT Ka3aXCTaHCKOTO POUCXOKICHUS.

CeThb creMANTM3UPOBAHHBIX MPUPOJIOOXPAHHBIX MPOKYPATyp J0Ka3ana ONpPaBJaHHOCTh €€ CYIIECTBO-
BaHUS M OTEPATHBHOCTH MPH PEIICHUH 3a]a4 YKPEIUIEHUS PUPOJAO3AITUTHON 3aKOHHOCTH, a TaKXe IKOJIO-
TUYECKOTO MPABOMOPSAKA B CTpaHE, YTO OOYCIOBIMBAET HEOOXOAMMOCTh MX JAIBHEUIIETO COXpPaHCHHUS,
YKPETUICHUS ¥ COBEPIICHCTBOBAHMSL.

JesTensHOCTh TPUPOAOOXPAHHBIX TPOKYpaTyp HAaeT OIpeAeiCHHBIE IMOJIOKUTENbHBIE PE3YIbTaThI:
OHa CAEP)KUBAET ellle OOIbIIee paclpoCcTpaHeHHe HAPYIIEHHUH 3aKOHOB 00 OXpaHe MPHUPOJIBI; 3a CUET Mpej-
MpUSTUN (OpTaHHU3aINi) — 3arpsI3HUTEIICH OKPYKAaIOIIEH Cpe/Ibl, & MHOTJa M BUHOBHBIX JIOJDKHOCTHBIX JIHIT
rOCyapCTBY YaCTUYHO BO3MEIIAETCS TPUIMHEHHBIN yIIIep0; HeTOCPECTBEHHbIE BAHOBHUKH MTPHUBIIEKAIOTCS
K aIMUHHUCTPATUBHOM, TUCUUIUIMHAPHON WIA HHOM OTBETCTBEHHOCTH.

Omnpe/ieIeHHBIN BKIA]] IPYU OCYIIECTBICHUU MPOKYPOPCKOTO HAI30pa 32 3aKOHHOCTHIO B JICATCIIEHOCTH
TOCyJIapCTBEHHBIX OPraHOB M IPUPOJIOIONIb30BaTeNeld BHOCUT U KaparaHauHcKas MpUPOJ0OXpaHHAs TIPO-
Kypartypa. [IpoBonsarcss pe3ynapTaTUBHBIE POBEPKH 1O MPHUOPUTETHHIM HAIPABICHUSIM Haa30pa — IMpUMe-
HEHHE 3aKOHOJATEeNbCTBA 00 OXpaHe aTMOC(HEPHOr0 BO3/AyXa, 3eMellb, BOAHBIX PECYpPCOB, JIECHOTO U )KUBOT-
HOTO MHUpa, O HeJlpaxX W HEIPOIOJIb30BaHUH, chepe MpeAIpUHUMATEIbCTBA, 3aKOHOJATeIILCTBA, HATIPABIICH-
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HOTO Ha 00phOy C KOppyIIueH, TPUMECHEHHE aIMUHICTPATHBHOTO 3aKOHO/ATENbCTBA YIOJTHOMOUYESHHBIMU
OpraHaMu B 00JIACTH OXpaHBl OKPY>KAIOIIEH CPEeIbl H 3aKOHOIATENBCTBA O TOCYJAPCTBEHHBIX 3aKyTKaX.

Bonpime omaceHus BRI3BIBAET 3arpA3HEHHE aTMoc(epHOro Bo3ayxa M BomHOW cpenbl B Kaparanae u
Kaparanguackoii o0xact.

Kaparanguackas 001acTh M0 KOJIHYECTBY BHIOPOCOB B aTMOC(HEPHBIN BO3AYX Ha OJTHOTO >KUTENS 3aHU-
MaeT OJIHO U3 MEPBBIX MECT B PECIYOJIMKE M XapaKTepu3yeTcs HaIWYueM OOJBIIOrO YMCiIa TEXHOTCHHBIX
3arpsi3HUTENCH, CPeU KOTOPBIX MPEIIPUATHS YTOJIBHOTO W CTadbHOTO JenapTtameHToB «MuttanCrun Te-
muptay», TOO «Kopnopamus «Kazaxmbic», NpennpusiTHS TEIUIOIHEPTeTUKA U TOPHOJOOBIBAIOIIEH Mpo-
MBIIIJICHHOCTH.

B 2013 1. 00beM NIPOMBINIIICHHBIX BHIOPOCOB OT MpeanpusaTuii KaparanmanHCKoW 00JIaCTH COCTaBHUT
1225,5 Thic.TOHH — 3TO 0K0J0 35—38 % OT BRIOPOCOB BEIIECTB B aTMOC(EPHBIN BO3IyX OOIIepECTyOInKaH-
CKOro nokasareins. 3 Hux:

— cepHUCTHIN aHTHAPUA — 806,06 THIC.TOHH;

— IMOKCcH] a30Ta — 32,8 THIC.TOHH;

— 00beM TBepABIX yacTull — 199,76 THIC.TOHH;

— 06beM yrapaoro raza — 180,1 TBIC.TOHH.

B o6mactu otmedero 6omee S000 HCTOYHUKOB BRIOPOCOB 3arpsI3HSIONINX BEIICCTB B aTMOchepy.

Br3piBaeT 00€CTIOKOEHHOCTh UM COCTOSIHHE BOJHBIX PECYPCOB IO Bceil pecmyOiuKe, B TOM YHCIE
o Kaparanne u Kaparanmuackoii o6aacTu.

B3sts, k mpumepy, o3epo banxam. 9To camoe KpymHOe 03ep0o, pacloI0KEHHOE Ha TEPPUTOPHUH HaIIeH
obnactu. B o3epe oburaer 20 BUAOB phHIO, W3 HUX 6 CBOWCTBEHHBI JIJISI CaMOTO 03epa (Miuiickas u Oaixari-
CKasi MapHHKa, OaITXalICKUi OKYHb, IISSTHUCTBIA U OJTHOIBETHBINH I'y0ad U TONbSIH), OCTAIBHBIC aKKITMMAaTH31-
POBaHBI B HEM YEJIOBEKOM: Ca3aH, IIMII, BOCTOYHBIHN JIEI, apajdbCKUil ycad, CHOMPCKUI enel, Kapr, JUHb,
CyJak, COM, OCMaH U Jipyrue. [ maBHbIe TPOMBICIOBEIE PBIOBI — Ca3aH, Cy/AaK, OaIXamcKuii OKyHb, MapHHKA,
Je.

OCHOBHBIMH 3arpsI3HUTEINSIMU 03€pa SABJISIOTCS HACEICHHBIE MyHKTHl W TIPOMBIIUIEHHBIC TIPEATPUSITHS,
HaxOoZsIyecss B BOJOCOOpHOU ero turomann. pyrum ¢pakTopoM, BIHMSIOMNM Ha YXyAIICHHE KauecTBa BO-
IIbI, SIBJISICTCS TUTOIIATHOW CMBIB MTAXOTHBIX 3€MEJb, HAXOSAIIUXCS B BOJAOCOOPHOH momaau. PesympraTom
XO3HCTBEHHOW JEATENLHOCTH YEJIOBEKa SIBUJIOCH TO, YTO B pe3yibTare 0€3BO3BPAaTHO H3BATHIX 0OBEMOB
BOJIBI, 3arPSA3HEHUSI OPTaHMYECKMMHU BEUIECTBAMU W OBITOBBIM MYCOPOM IIPOM3OINIO YXYIIIEHHE KayecTBa
BOJIbI, ”HTCHCUBHOE Pa3BUTHE BOJAOPOCIIECH, YTO, B KOHCYHOM UTOTE, IPUBEIIO K UHTCHCHBHOMY 3aWJICHUIO U
oOmeneHuio o3epa. [Ipu TakoM OTHOIIEHHH K 03€py €ro JKAET He3aBUAHOE Oyayluee, BIPoYeM KaK U JpyTHe
BOJIOEMBI.

B pabote KaparanauHcKoi mpHUpoI00XpaHHOW MPOKYpaTyphl B MOCIEAHEe BpeMs HAOMIOAACTCs] POCT
BBISIBJICHHBIX HapYIICHUI 3aKOHA, PACCMOTPEHHBIX TPEACTABICHUA W OTMEYACTCS aKTHBHU3AIMs pPabOTHI
MIPOKYpaTyphI IO PUBICYCHUIO BUHOBHBIX JIUI K TUCIUIUTMHAPHON ¥ aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Yka3aHHOE TMOBBIIIEHIUE MMOKAa3aTeNel CTajJ0 BO3MOXKHBIM B PE3YNIbTaTe MPABHIHHOTO IUIAHUPOBAHHS
pabOThI MPOKYPATYPHI, & TAKIKE aKTUBU3AINHU JCATSILHOCTH ¢ PaOOTHUKOB. M3aH OOHOBICHHBIN KOJIOTH-
YeCKHid TacropT MOJHAI30pPHOTO PErHOHA, KOTOPBIA COACPKUT MOIPOOHBIN aHAIU3 SKOJOTHUECKON CHTya-
MY ¥ HamboJee mpoOieMHbIe chepbl IPUMEHEHHSI IPUPOI00XPAHHOTO 3aKOHOIATEIIHCTBA.

Tak, mo uroram 2013 r. IpoBepKOl MPUMEHEHHsSI 3aKOHOJATEIBCTBA 00 OXpaHe aTMOC(EpPHOTO BO3ayXa
B ['Y «Kaparanguackoe 00JacTHOE TEPPUTOPUANBHOE YIIPABICHUE OXPaHBI OKPYXKAIOMICH Cpenbl» U
Ha npeanpuatusx AO «ApceropMutran Temmpray» (ctampHOW nemaptamenTt, T.Temupray) m 110
«bamxammsermeT» TOO «Kopnoparus Kazaxmeic» (r.bamxarr) BeISBICHBI HapyIICHUS ICHCTBYIOIIETO 3a-
KOHOJIaTeJIbCTBA.

ITo uroram MpPOBEPKU BHECEHO 5 MPEACTaBICHUH 00 yCTpaHEHUH HAPYIICHUH 3aKOHA B aJpec YIIOITHO-
MOYEHHOTO OpraHa B 00JacTH OXpaHbl OKpY)KaroIlel cpefsl M CAaHUTAPHO-ITHIEMHUOIOTHIECKOTO HAaI30pa,
MPHUBIICYCHO K aIMUHUCTPATHBHON OTBETCTBEHHOCTH S5 IOPUAWYECCKUX JIUI ¥ 21 TOIKHOCTHOE JIUIO Ha 00-
myto cymmy 1 040 660 tenre. B HacTosiee Bpems yiiepO B3bICKaH B TIOJTHOM 00bEMeE.

Kpome Toro, mo npencrasiaenusM npokyparypsl AO «ApcemopMurran Temupray» u 110 «bamxami-
nBetMer» TOO «Koprnoparnus Kazaxmbic» YITOJTHOMOYEHHBIM OPTraHOM B O0JIACTH OXpaHBI OKPY’KaroIei
cpeabl IpeabsBIeHO TpeOOBaHUE IO BO3MEILEHHIO yiiepOa, MPUUMHEHHOTO OKPYKAIOLIeH cpelie Ha O0IIyIo
cymmy 1 244 725 tenre. CymMa mpeapsaBICHHOTO yiiepOa B3bIcKaHa B oJdHOM obbeme. (M3 mokmamHoit 3a-
MUCKHU O MpojieiaHHoN padoTe KaparaHanHCKOH MPUpOI00XpaHHOM MpoKyparypsl 3a 2013 1.) [5].
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I.6.CyntaHbekoBa

HecmoTpst Ha monoxuTenbHbIE TOABHKKK B paboTe MPUPOIOOXPaHHONW MpOKyparypsl T.Kaparanmsl,
ellle CB&KH B IIaMATU COOBITHS, KOI'ZIA THICAYM INTHULI, NMpojeTaBIuX Haj banxamom, nmoru0iau. OKcHepTsl
HE MPUIyMaJU JIy4llIero oObsICHEHUSI HapoLy, YTO IOI'HOJIN «HELEHHbIE» [TOPObl ITUL] — BOPOHBI, FAJIKU.
Onu mocuuTaNy, YTO NPUPOIe HE HAHECEHO CYIIECTBEHHOTO Bpeaa. [Ipu 3ToM ydensle OyATo 3a0bUTH O TOM,
9gT0 BEIOpOCHL, Tipou3BoauMele [10 «bamxammBermer» TOO «Kopmopanus «Ka3axMpIcy, SBIISIOMET0Cs OJ1-
HUM U3 KPYITHBIX IPUPOIOTIONIB30BATENEH, OIS BRIOPOCOB KoTOporo coctapisieT 50 % ot o6pema o obiac-
TH, OY€Hb BPEIHBI AJIS JIIOACH, TaM MpoxXuBaromx. OCHOBHBIMH BELIECTBAMH, 3arPs3HIIOIIMME aTMOocdepy,
SBIISIIOTCS: CEPHUCTBIM aHTUAPHI, TUOKCU a30Ta, HEOpraHW4ecKas MbUIb, AUOKCHI CEpPBI, 30J1a yIJIsl, BHIOPO-
CBbl OT KOHBEPTOPHBIX U TIOMEHHBIX 1I€XOB IPEANPUATHIl, HEOPraHW30BaHHbIE BBIOPOCHI U Ta3 METaH, KOTO-
PBIIl OTPULIATENHHO BIMSAET HAa COCTOSIHUE O30HOBOIO cjosl. 1'a3000pa3Hble COCTABISIONINE 3arpsI3HAIOLINX
BEIIECTB BHIOPACHIBAIOTCS B aTMOC(epy HApSIMyI0 — 0e3 yJIaBIWBaHHUA B KaKUX-THOO OYMUCTHBIX YCTAHOB-
kax. /lo HemaBHero BpeMeHHU B banxamie ponuTesnsiM MaloJIETHUX A€Ted MEAUKH PEKOMEHJI0BAaJIM HOCHUTh
MaJIblllied Ha pyKax, TaKk Kak Ha ypoBHe 1,5 MeTpa ocelayiu BpeAHbIE Ul OpraHU3Ma 4eJOBEKa BEIECTBa.
3TO MpOXOHKAIOCH IO TEX IMOp, Moka B banxamie He OTKPBUIM IEX MO MPOU3BOJCTBY CEPHOM KHCIOTHI.
TpynHo moacunTaTh, KakKoi Bpell HAHECEH KUTEIISIM ropoJia 3a BpeMs, MoKa He ObLIT OTKPBIT 3TOT LEX.

Koneuno, mpokypaTypa pearnpyer Ha HapyIIeHHs 3aKOHA B cepe 3KOJIOTHH, HAHOCUMbIE Ha3BaHHBIM
BBIILIE TPOM3BOACTBEHBIM oObennHenneM. K npumepy, B cpaBHennu ¢ 2011 1. B 2013 r. BasioBble BEIOPOCH
[10 «banxamuserMeT» yMEHbIIMINCH HAa 68,0 THIC. TOHH, B TOM 4HcIe: TBEpAble — Ha 2,41 TBIC.TOHH U ra-
3000pa3HbIe — Ha 65,76 THIC.TOHH.

Bricokue TeMIlbl OCBOEHHUS HPUPOJHBIX OOraTCTB pecHyONMKH OKa3bIBAalOT HETaTUBHOE BIIUSHHE
Ha OKPY’KaroIlyl0 IPUPOIHYIO CPENy, B CBS3U C YeM MPOKypaTypa pa3padaThiBaeT IUIaHBl MEPOIPHUSATHI 110
CHCTEMHOMY OCYIIIECTBIICHHIO HAA30pa B 3TOH cdepe, cozaaeT pabodne IPymIibl I TPOBEPKH IPUMEHECHUS
3akona «O0 oxpaHe OKPY’KaOIICH CpeIb» U 3aKOHOB, PETYIHPYIONTHX 0OIITHE BOIIPOCH OXPaHbl OKPYKato-
el cpeabl, 0cOOEHHO MO MpobieMaM OXpaHbl HEAP M HEAPONOIb30BaHMs. AHAIIN3 COCTOSIHUS M PE3YJIbTaThl
MPOBEPOK MPHUPOAOOXPAHHOTO 3aKOHOAATENBCTBA MTOKA3bIBAIOT, YTO M3-3a OTCYTCTBHSA CO CTOPOHBI KaK OTe-
YECTBEHHBIX, TAK 1 MHOCTPAHHBIX IPUPOJIOTNIOIIb30BaTeNEl JOIKHOIO BHUMAHUs K BOIIPOCaM O3/I0POBJICHUS
OKpy>Karolei cpefpl, K HapyIIEHUIO 3aKOHOB U HEPalMOHAILHOMY HCIIOJIB30BAHUIO MPUPOJHBIX PECYPCOB,
3arps3HEHHIO BO3AYXa YXYALIACTCS SKOJIOTHUECKAs CUTYalHs B PECITyOJIHKe.

Y KOHTPOJIMPYIOIIUX U IPaBOOXPAHUTEIbHBIX OPraHOB BO3HUKAIOT IPOOJIEMBI IPU IPOBEPKE COOIIIO-
JIeHUs 3aKOHOJIATeIbCTBA O HEApaX M HEeIPOIOJIb30BaHUU M OXpaHe OKpysKaroied cpeasl. OQHOM 13 Takux
npodJeM sIBIsIETCS OTCYTCTBHE METOIMKHM pacdera yuiepba, HAHECEHHOTO OKPYXKAoIe cpesie Mpy pas3iinBe
HedTH 1 He(TETIPOIYKTOB B MOpE, KaK B ciIydae 3arpsi3HeHus Kacruiickoro Mopsi B pe3ysipTaTe yTeuku Hed-
TH 13 3aKOHCEPBUPOBAHHON CKBaXKMHBI Ha MecTopoxaeHUH «HOro-3ananuenii Taxuramm.

Cornacho m.1 c1.86 3akoHa PecrryOnuku Kazaxcran «O0 oxpaHe oKpy»Karoeil cpeabl» I0pHInIecKue
JMIa, TPUYMHUBIINE BPEJ OKPYXKAIOILIEH cpesie, 3M0POBhI0O TPaXKAaH, UMYIIECTBY OpraHH3aldi, TpaXaaH u
roCyJapcTBa BCIEACTBHE HAPYILIEHHs 3aKOHOIATENIbCTBA 00 OXpaHEe OKpPY’KAIOIIEH Cpelbl, 00s13aHbl BO3MEC-
THTbH BpeJl B COOTBETCTBUH C ACHCTBYIOIINM 3aKOHOIATEIBCTBOM [6; 45].

OpHako 10 CErOoTHSIIHETo AHS HE YTBEP)KICHA METOIMKA pacueTa yuiepoa, HaHECEHHOT'O OKPYKaroIeH
cpene B ciydae pasinBa HeYTH U HEPTEIPOIYKTOB B MOPE, B CBSI3H C YEM OTCYTCTBYET MEXaHHM3M peain3a-
UM JeUCTBYIOLIET0 IPUPOLOOXPAHHOIO 3aKOHOAATENLCTBA.

Haxxe nHopmbl KoHcTuTymu, kacaromuecs: NpuHIKIA OEpesKHOTO OTHOIICHUS K OKPY’KalolIel cpeae 1
0053aHHOCTH COXpaHATh Hpupony, npeaycmoTpeHnble cT.38 Koncrturynuu PecnyOnmkm Kasaxcran, mo
MHEHHUIO HEKOTOPBIX aBTOPOB, HOCAT JI€KIAPATUBHBIN XapakTep. ABTOPbI CUUTAIOT, YTO STOT HPUHIMII JEK-
JapaTHBEH, IOTOMY YTO HE MMEET MPHUCYILETro TOJIBKO 3TOMY MPHHIUITY MEXaHH3Ma IPaBOBOM pealn3alim.
MO>HO NOHSTH HANBIIIEHHOCTD, ICHO IPOCMAaTPUBAEMYIO MMPAKTHYECKH BO BCEX MEXIYHAPOAHBIX aKTax: X
npeaMOyIIbl IMEIOT KpaliHe madoCHBIN XapakTep. DTO CBA3aHO C TEM, YTO MEXIyHapOIHbIE HOPMBI HE IMe-
IOT CAaHKIMH W HCIIOJIHSAIOTCS TOJBKO JOOPOBONBHO. 37ech MadoCHOCTh — CPEACTBO BHYIIUTH CTOPOHAM,
MOJMHUCABIIMNM MEXIYHAPOIHBIA TOTOBOP, €r0 3HAYNMOCTh W TEM CaMbIM 00ECIIeUHTh MOoBbILIeHHE YD deK-
TUBHOCTH €I'0 UCIIOJIHEHUS.

OnHUM 13 SI3BIKOBBIX IPABHII IOPUANYECKON TEXHUKH SBISETCS OTCYTCTBHE MAaOCHOCTH, AEKIApaTHB-
HOCTH IIPaBOBOTO JIOKYMEHTA.

Kenanue nmpaBOTBOpYECKOTO CyOBEKTa MOAHATH 3HAYUMOCTH MPAaBOBOTO JTOKYMEHTA IOPOM MPUBOAUT
K [IPaBOBOM JleMaroruu. 310, KOHEYHO, KpalHss (opMa HICOJIOTU3UPOBAaHHOCTU [IPAaBOBOIO JOKYMEHTa U
camas omacHas. B.M.bapaHoB ompenensieT npaBoBylo 1€Maroruio Kak HaMepeHHoe (MHOrAa oOMaHHOE) BO3-
JeiiCTBUE Ha YyBCTBA W 3HAHMSI JIIOJEH MOCPEAICTBOM Pa3IMUHBIX (JOPM OJHOCTOpOHHEH 1100 rpy0o u3Bpa-
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IICHHOHN IMOJa4y¥ TPaBOBOM JCWCTBUTEILHOCTU JIJIS JOCTHXKEHUS COOCTBEHHBIX MOPOYHBIX IEICH, OOBIYHO
CKPBIBAEMBIX TIOJT BHIOM TIOJIB3HI IS HApo/ia ¥ 0J1arocoCcTosTHAS rocynapersa [7; 22, 23].

HecMoTpst Ha aKTHBHOCTB, MPOSIBIIIEMYIO OpTaHaMU POKYpaTypbl, HAPYIIECHUS TPUPOIOOXPAHHOTO 3a-
KOHOJIATEeJIbCTBA MPOJIODKAIOT UMETh MecTo. Tak, yacto B KaparaHmuHCKOW OOJIACTH BBISBIISIOTCS (DaKThI
CaMOBOJIBHOHM pyOKH 3eJeHO-pacTymiero jeca B KapkapaawmHCKOM rocyZapCTBEHHOM HAalMOHAIBFHOM TIpHU-
ponHOM mapke. Bompocs! HapyIeHus: MPUPOI00XPAHHOTO 3aKOHOIATENbCTBA B YaCTH HE3aKOHHOH BBIPYOKH
JISCOB W BBIBO3a JIPEBECHHBI 332 MPEICIBI PECITyOIMKU MPUHSUTA TaKOW PacHpOCTPAHEHHBIN XapakKTep, YTo
JaKe CTadu MPEeAMETOM PacCMOTPEHUs Ha pacimpeHHoM 3acenannu Koopaunanmonnoro Cosera mpaBo-
OXPaHUTEJIBHBIX OPraHOB. BBIABISIIOTCS (DaKThl OTCTpENa TUKUX KUBOTHBIX, 3aHECCHHBIX B KpacHyro KHUTY
Pecrryommku Kazaxcran. B psime MecT neaTebHOCTh IPEIIPUATHI 10 HEAPOIOIE30BAHUIO OCYIIECTBIISICTCS
HE3aKOHHO, 0€3 TPEIOCTABICHUS TaKOTo MPaBa, B JIOXO]I TOCYIapCTBa HE MOCTYIAIOT CIICIIUATBLHBIC TTATEKH.

HecoBepieHcTBO 3aKOHOMATENBCTBA, MPOOENTHl B 3aKOHOAATEIHCTBE 00 OXpaHe OKPY)KAIOIIEH Cpelbl
BEIYyT K pa3NUYHBIM MpaBOHApYIIeHHSIM. HeoOX0uMo 4eTKO pa3rpaHUYUTh MTOTHOMOYHS TOCYIapCTBEHHBIX
OPraHoB B chepe IKOJOTHH, TOTAa U POKypaType Jierde OyIeT OCYIIECTBIATh HaI30p B 3TOU cdepe.

B pecnyOnuke He CyHIECTBYET CIEIHMAIBLHOTO 3aKOHA, PETYJIUPYIOMIETO TOCTYI K SKOJIOTHYCCKOM
nHpOpMaIUU. DKOJIOTHIECKOE 3aKOHOIATESIHLCTBO HE COACPKUT YETKHUX TOJIOKEHUH 00 00s13aHHOCTSIX TOCY-
JAPCTBEHHBIX OPraHOB W JIOJDKHOCTHBIX JIUI] 1O COOPY IKOJIOTHYECKOW WH(OPMAIMKA U OTBETCTBEHHOCTH
3a ee Hanmuue. He cylecTByeT Takxke YeTKUX U TOJPOOHBIX PEKOMEH AN, TPEIMTUCHIBAIONIUX TOCYAapCT-
BEHHBIM OpraHaM H JOJDKHOCTHBIM JIUIAM MOPSIOK MPEIOCTABICHHS YKOJIOTHYECKON HH(POPMAIIUH.

Opan n3 Hambonlee MEPCHEKTHBHBIX HAMPABICHWA MOBBIIMICHUS POJNH TPOKYpPaTyphl B YKPETUICHUH
MPUPOIO3AIIUTHON 3aKOHHOCTH — COBEPILICHCTBOBAHUE HAJ30pa 3a MPUMEHCHUEM 3aKOHOAATEIhCTBA 00
OXpaHe OKPY’KaIOIIeH Cpepl OpraHaMH TOCYIapCTBEHHOTO YIPABIEHHS U KOHTPOJSL, MECTHOTO CaMOYTIpaB-
JICHUSI, TIEPECMOTP CIIOXKUBIICHCS MPAKTHUKN B3aMMOOTHOIIEHUH MPOKYpaTyphl U OPraHOB HKOJIOTHYECKOTO
KOHTPOJIA.

B cBsi3u ¢ TeM, uTO 3a7aua O30POBIICHUS OKPYXAIOIICH CPEAbl PEIIaeTCs COBMECTHBIMH YCHIUSMHU
MPaBOOXPAHUTENBHBIX, MPUPOJOOXPAHHBIX M MHOTHUX APYTHX OPraHOB, PYKOBOJIUTENEH KOMMEPUYECKHX
OpraHm3alfii ¥ TpaxKJaH, MPOKYPOPHl MPU3BaHBI COBEPIICHCTBOBATh MEXaHU3M B3aUMOJICHCTBHUS C HHUMHU.
[Ipokypopsl crapatoTcs TOOUTHCS CKOOPAMHUPOBAHHOCTH MPHUPOJOOXPAHHOW IEATSILHOCTH, OpPTaHH3Ys
eANHBIN (PPOHT OOPHOBI C IKOJOTHYECKUMH MPABOHAPYIIEHUSIMH, MAKCUMAIFHO HUCIIONB3YS TPU 3TOM BO3-
MOKHOCTH JIDYTUX OPTraHOB U OOIIECTBEHHOCTH B paboTe M0 MPEAYNPEKICHAIO HAPYIICHUH SKOIOTHYECKO-
T'0 3aKOHOJIATEIILCTRA.

B menom 3akonomarenscTBO Pecrybmukum Kasaxcran BHONHE rapaHTHPYeT BO3MOXKHOCTH YYaCTHA
0OIIIECTBEHHOCTH B PEIICHWH BOMPOCOB, CBA3AHHBIX C OKpYXarolien cpenoil. B Hacrosmee Bpems mpocTo
He00X0JUMO HapaOoTaTh MPAKTUKY U MEXaHU3MBI TAKOTO YYaCTHUS.

ITockonbky Ham30p 3a MPUMEHEHHEM MIPUPOIOOXPAHHOTO 3aKOHOIATEIBCTBA B HACTOSAIICE BpEMs TIPe/I-
CTaBJIAET OOJIBIIYIO CIIOKHOCTD B CBSI3M C MPHUHATHEM B TOCJIEIHUE TOJIBI 3HAUUTEIHHOTO KOJIHMYECTBA 3aKO0-
HOJIATEeTIbHBIX U HOPMATHBHBIX aKTOB, OBLIO OBl aKTYaIbHO M IEJIecO00pa3HO pa3padoTaTh COOTBETCTBYIO-
M€ METOJINYCCKHE PEKOMEHIAINY JJIs UCTIONB30BAHUS B TIPAKTHUYECKON JEATEILHOCTU OPTraHOB MPOKypa-
TYPBI 110 OCYIIECTBIEHUIO UMH ITPOKYPOPCKOTO HAA30pA.

JlesiTeIbHOCTh OPTaHOB MPOKYPATyphl OyIIeT Mmo-HacTosAneMy dQQEKTHBHOM, Kora oHa OyIeT ocylie-
CTBJITHCS B YCJIOBHSX TJIACHOCTH U JICMOKPATHUH.

Jlst coBepIICHCTBOBaHUS JCSATEILHOCTH TIPOKYPATYPHl B cpepe IKOIOTUISCKON OE30IMacHOCTH MOTYT
OBITh IPUHSATHI CIIEAYIOIINE MEPHI:

— Beigenenue B 3akoHe PK «O TlpokypaTtype» Ham3opa 3a MPUMEHEHUEM MPUPOAOOXPAHHOTO 3aKOHO-

JaTEeILCTBA B KAYECTBE HANPABJICHUS JACATCIHBHOCTH OPraHOB MPOKYPATYPHI;

— aKTUBU3aIUsl pabOTHl MPOKYPaTyphl MO Pa3pelicHUI0 Kalo0 W 3asBICHUN TpaxaaH; 10 HaI30py
3a COOIOICHUEM MEXKTyHAPOTHBIX aKTOB, KaCAIOIUXCS BOIPOCOB OXPaHbl OKPYKAOIIEH TPUPOTHON
CpPeIBL.

Jns moBBINIEHHsS pe3yabTaTUBHOCTH OOPBHOBI C IKOJIOTHYECKONW MPECTYIMHOCTHIO W PEIICHUS] MHOTHX
AKOJIOTHYECKUX MPo0sieM ObLTO OB TUIOOTBOPHBIM Pa3BUBATH COTPYTHUYECTBO OPTaHOB MPOKYpaTyphl Pec-
myomuky KazaxcTan M aHATIOTHYHBIX CTPYKTYP CTpaH OJMKHETO 3apyOeKbsl B 00JIACTH KOHTPOJIS 33 TIPUMe-
HEHHUEM MPUPOTO0XPAHHOTO 3aKOHO/IATEIbCTBA.

OpnHUM U3 TIEPCIICKTUBHBIX HAMPABIICHUH COTPYIHUYECTBA NTPABOOXPAHUTEIBHBIX OPTaHOB, B TOM YHUC-
JIe ¥ OPTaHOB MPOKYPATYPHI, MOXKET CTAaTh CO3JaHUE C ydacTueM npescrasuteneii crpad CHI' BpeMeHHBIX 1
MOCTOSIHHBIX pabodYuX TPYIIT MO KOHTPOIIO PEan3alliil COBMECTHBIX 3KOJIOTUYECKUX MPOrpamM, HaI30py
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3a MPUMEHEHUEM 3aKOHOAATENbCTBA IPUMEHHUTENIBHO K OXpaHe MPUPOHBIX KOMILIEKCOB, MPEACTABIISIOMINX
WHTEpEC IS ABYX WM HeCKONMbKHUX Tocymapcts CHI'.
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IKOJOTUSIIBIK KAYINCI3AIK cajachbIHAAFbI MPOKYpPaTypa
KbI3METIiHiH Kellip MaceJiesepi

Makanasa SKOJOTHSUIBIK KayilCi3IiK cajlachIHAAFb! MIPOKypaTypa Kajarajiay KbI3METiHIH Kei0ip Macernenepi
KapacTeIpbuIraH. Kopiiaran opTaHsl KoHe pecypcTapAbl THIMAI KOJIIaHy Typalibl 3aHAap/bIH KOJIIaHbLTYbIHA
MPOKYPOPJIBIK Kajaranay TOKipuOeci TajgaHAbl. DKOJOTHSIIBIK CaJachlHIa 3aHIbUIBIK IPHHIMIIH OeKiTyi
oHe Kazakcran Pecny6nukachinbiH KOHCTUTYIHSHBIH HOpMaJlapbIHBIH JKOFapy TYPYBI OyTriH mpokyparypa
OpraHJapbIMeH KY3€re achIPbUIBIN OTHIP. Bipak OChbl KbI3MET KELICHi jKoHE KETUIreH 00BN TabbUIMaiIbl.
Con cebenti NpOKypaTypaHBIH ajjiblHa KeJleci MIHIEeTTep KOHbUIambl: Oyl KOJaIbl KOpIIaraH opTa
KaMTaMachl3 €Ty KYKbIFbIHA TEOPETHKAIIBIK HEri3[epiH aiflKbIHIAy >KOHE OChl KOHCTHTYLMSUIBIK KYKBIKTBI
KOpFay YVIIIH IpOKypaTypa OKUIeTTiriH oHrTaimanmslpy. Kasipri 3amanzga a3aMarTapiblH SKOJOTHSUIBIK
KYKBIKTapblH KOPFay YILiH IPOKYpaTypaHbIH bIKIAT €TYiH KOFapJIaTy KaxKer.

G.B.Sultanbekova

Some questions of activity of prosecutor's office in the sphere
of ecological safety

The article deals with issues of prosecutors oversight in the area of environmental safety. Practice of public
prosecutor's supervision of application of laws on conservation and rational use of its resources is analyzed.
Functioning of prosecutorial today makes a significant contribution to the supremacy of the Constitution
of the Republic of Kazakhstan and the affirmation of the principle of legality in the environmental field.
However, this activity is not yet fully integrated and is perfect. Because of this, there is the task of identifying
the theoretical foundations of the right to a healthy environment and optimizing powers of the procuracy in
the protection of this constitutional right. Today more than ever increase of activity of reaction of prosecutor's
office on violations of the ecological rights of citizens is very demanded.
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KbUIMBICTBIK ic sKYprizyjaeri aiBokaT-KOPFaylIbIHbIH J1dJIeJlIeMeJIep/i sKUHaAyFa
KaThICY/AaFbl 63€KTi MaceJieJiep MeH YChIHbICTAP

Makana agBOKaT-KOPFayIIBIHBIH KBUIMBICTBIK IC XKYpri3y cyOBeKTiIepi apachIHIArbl epeKIle MaHbBI3Fa He
KaTelcynisl exeHi Oenrini. CeGe6i albIITATyIIBIHBIH, CE3IKTIHIH HeMece jKo0ipIeHyIIiHIH KYKBIKTapbl MEH
OocTaHIBIKTAapBIH KOpFaylJa YJIKEH pei arkapaTelHbl ce3ci3. Coyl ceGenTi OCBl opeKeTTepal JKYprisy
GapbICHIH/A AQNIeNIIEMETIep JKUHAY JKOHE NSy IPOIECciHe KaThICyJaFbl YIKSH Mocesesiep MEH ayKbIMIbI
ic-lmapanap yYChIHbUIaAbl. JKanmbl, poyielefeMe JKoHE AQIENIey — KbUIMBICTBIK IPOLECTIH MaHbI3bIH
aHBIKTAMTBIH Herisri Mmacenenep. Omapra kenrtereH 3eprreyiiep apHanradH. COHIBIKTaH JaienjeMenepai
JKHHAY TypaJibl MacesIeNepii KapacThIpy aca Kaxer.

Kinm ce30ep: anBokar, KOpFaylIlbl, JajeiaemMe, AdJeIey, Ce3iKTi, KbUIMBICTBIK iC KYpri3y.

Kazakcran PecnyOmukacer [Ipesunmentinin  «6i3 KoHCTUTYUMSAMBI3ABIH — oJeyeTiH OapbIHIIA
MalaaHybIMBI3 KOKeT» JeH Kemir, «0i3 Oapiiara 6apheIHITa MYMKIHIIKTEp OepeTiH Koram: opOip aJaMHBIH
JKeke O0achl MEH OOCTAaHIBIFEIH KYPMETTCUTIH, ©3iHe-031 KBhI3MET eTyre JKargaiibl »KOK >KaHIapabl
KaMKOPJIBIKKa OeJIeWTiH, KaHgall eHOeKkTi Oojca ma KaJipieiTiH, aHa MeH OallaHbl KOPFAWTHIH,
3eMHETKepJIepre KaMKop OOJIaThIH, apjaarepiep MeH OTaH KOpFayIIbLUIapbl apAaK TYTaThIH KOFaM KYPYIbI
asKTayFa THICII3» JIETCH CO3JIEPIHEH KYKBIKTHIK, 3aibIpiIbl MEMJICKET KYpyIbl MakcaT €TKEeH Ke3 KeJlreH
KOFaMHBIH opOip a3aMaThbl ©3iHiH KYKBIKTapbIH aKChl OLTyMEH KaTap, oJlapbl OaTbUl KOpFayFa TallbIHYbI
3aHIBI KYOBUIBIC €KEHIH TyciHyre Oomaapl. EHnemie agamMHBIH €3 MYJIECIH, TaJan-TiJICeTiH,
KaHaFaTTaHIBIPYHl YIIIH TOYyeJICi3 KOFaMIBIK YHBIMIAPIBIH KOPJEMIHE KYTIHETiHI aKpUIFa CHIMBIMILI [1].
AJ azamMaTTapIpIH 3aHIbI KYKBIKTaphl MEH OOCTAHIBIKTAPBIH KOPFayFa JKaF/ai skacallThiH YHBIMIapabIH Oipi —
aJIBOKaTypa cajlaChblHa TOH JIeceK, Kare akitnaran Oomnap enik. Coi aJaMHBIH KYKBIKTaphl MEH OOCTaHIBIKTapbIH
KOpFay/a CcoJl aJIBOKaTTapblH JoJeleMeNeplli JKUHayFa KAaThiCy/la KONTEreH KEeJICHCI3 XKaWTTapra KalbIIl
kataapl. CoraH 0alTaHBICTBI TEOPHSI HEMECE TOXKIpHOe KarbIHaH OOJICHIH KIIIKEHE TOKTAJBII KETCEK.

XKanmel, nmomeneneMe >KoHE MONENICY — KBUIMBICTBIK TIPOIECTIH MAaHBI3BIH aHBIKTAWTHIH HETi3Ti
Mocenenep. KpUIMBICTBIK MpOLECTe AQNIENIEy MAICENeNepiH 3epTTey 9p YaKbITTa ©3iHIH aKTyalAbUIbIFBIH
YKOFaITHANIBI, 071 O©MiPMEH THIFBI3 OaMIaHBICTHI, KOFaMABl KEUIMBICTAH KOpFayFa OarbITTalIFaH TOKIPHOEITIK
KBI3MET JieceK OoNaapl.

Honengemenepni >KuHay MocesenepiHe OalnaHBICTBI, Ka3ipri TaHAa KeNTereH Jayjgap MeH
KENICIIEYIIUTIKTEP TYBIHIATI KYP.

CoHJIBIKTaH JIoNeNieMerepii )KUHAY Typalbl MOcelNeNIep i KapacThIpy aca KaxeT JIel caHay Kepek.

JlonenneMenepi UHAY MaHBI3bIH aHBIKTAY YIIiH JOJICTCACY IETT OHBIH OPHEI XKOHE IIIKI KYPBLUIBIMBIH
Tajjayra cally KepeK, TaHy KhI3METIHIH JKaJIbl JKaKTapbl CYAbIMEH, IPOKYPOPMEH, TEPreyIIMEH JKy3ere
ACBIPHLIAJIBL.

Kazipri opeker erymi KpUIMBICTBIK ic Kyprizy KojaekciHiH 125-0a0biHIa KepceTireHaeH,
JomNenfeMenepli )UHay Teprey ®KoHe COT iC-OpEKETTEPiH KYPri3y >KOJIBIMEH COTKa ACHIHTI ic KYPTi3y KoHE
COT TaJKBIIAYHI TIPOIECiHme Xypriziuteni. omenaemenep xuHay ojapabl TaOyIbl, OCKITyIi >KOHE arymbl
KamMTuabl. Tapanrapaply eTiHimTepi OOHBIHIIIA HeMece 63 0acTaMalTbUILIFEI OOHBIHINA KBIIMBICTHIK ITPOIICCTI
KYprizymi opraf ic xyprizyinzueri KpUIMBICTBIK ic OOMBIHIIA KOJEKCTE OENriIeHTeH TOPTIIIEH Kayar ary
VIIIH HEMece capamiibl peTiHAe KOPBITBIHIBI Oepy VIIiH Ke3 KenreH amamasl makeipyra; Komekcre
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KO3JIeNTeH iC JXYPTi3y apekerTepiH xyprizyre; Kasakcran PecyOiaukachiHBIH 3aH akTiepinae OenrineHreH
KOMMEPIHAIBIK, OaHKTIK XKoHE 3aHMEH KOPFaJaThIH e3re A€ KYIUSIHBI KYPaiThIH MOJIIMETTEPAl JKapHsl eTyre
KOWBIIATHIH ~TallanTapApl CaKTail OTHIPBIN, YHBIMAApAaH, OJNapAblH OacCIIbUTapBIHAH, JIaya3bIMIBI
ajaMaapnaH, a3aMaTTaplaH, COHAal-aK jkeAen 134ecTipy KbI3METIH KY3€ere achlpaThlH OpraHAapAblH ic YIIiH
MaHBI3BI 0ap KyKaTrrap MEH 3arTapAbl TaOBIC €TYII Tallall €Tyre; YOKUIETTI opraHiap MeEH Jiaya3bIMIbI
amamMaapIaH TeKcepyJep MEH TeKcepicTep JKYpri3yli Tajmam eTyre KYKsUIbl. Kogmekcre OenriieHreH
TOPTIMNIEH iCKe KaTbICyFa >KiOepireH KOprayllibl 3aH KOMETiH KOpCeTy YIIiH KaKETTi JoNlenaepAi YChIHyFa
KOHE MATIMETTEp/i KUHAYFa, OHBIH 1MIiHIE ONMapAblH KeliciMiMEH ajamaapiaH cypayfa, COHAal-aK OH KYH
iImmiHAe 0N KYKaTTapabl HEMEce OJIApABIH KemlipMenepiH Oepyre MiHIETTI YHABIMIapAaH aHBIKTamaap,
MiHE37eMelep JKOHE o3¢ JIe KYKaTTap CYpaThIll allyFa; KOpFaybIHAAFbl alaMHBIH KeIiCIMIMEH 3aH KOMETiH
KepceTyre OaiylaHbICTHl TYBIHAAFaH LICIIYAl KaKET €TeTiH Mocesenep OOWBbIHIIA apHayibl OuriMi Oap
aTaMIapIbIH MKipiH cypayFa KYKbUIbL Ce31KTi, albIITATYIIB, KOPFAYIIIEI, )KEKEe albIITayIIbl, >Ko01pIeHYII,
a3aMaTTHIK TaJIATKep, a3aMaTTHIK JKayalKep jKoHe OJIapJIbIH OKUIAepl, COHai-aK Ke3 KelreH azaMaTTap MeH
yiteiMaap nonen Oojia anaThlH aybI3lia 1a, skazdalia Ja HeICAaHJarbl MANTIMETTEpIi, COHAal-aK 3aTTap MeH
KYKaTTap/bl YChIHYFa KYKBLIBI.

TeopusuibIK TYpFBIAA ASJENAeMeNepi KUHAYABIH 63 MaHBI3Abl JKaKTaphlH TaHy KbI3METI pETiHZe
Oaiikaiinbl. Jlonemaemenepi KypyablH polieccyalablK (ha3ara JIeiiHri Ke3€Hl, erep OHbI afHAIBIM IMPOIEeCi
peTiHAe KapacThIpcak, AYpPHIC TYCiHYI MYMKiH. 3epTTeylli OKHFalap MaTepUalAblK OOBEKTiIepAi op Typii
KBUTBITT ©3TepTy pPeTiHZAe TYbIHIAybl apKbUTbI KOpIIaFaH OpTa >KaFJailapbIMEeH e3apa acep eTrneyli MyMKiH
emec.

HonenaeMenepi >KuHay — OJI COT Teprey OpraHAapbIHBIH OeJCeHAl KhI3METi, A9JelAey HpOUEeCiHiH
KakeTTi ayeMeHTi. [Iporeccyainplk jkoHE KPUMHUHAIUCTIK 9aeOueTTepe AdjeiiaeMeIep/Il KUuHAY MaHbI3bI
op TYpJii OOJIBITT AaHBIKTAIAIBI.

C.M. XanpiOuHHIH aHBIKTAaybl OOWBIHIIA, 9p TYPHi KyKaTTapisl Taly, any, cakray, OEKiTy opeKeTiHiH
KHUBIHTBIFBI PETIHIIE JoenaeMerep i )KuHay TYCIHIMHIH Ma3MyHBI TaObUTab! [2].

An C.A. Uleitdep Oosca, manenmeMenepai *HHAY TYCIHITIHE oyiapabl TaOyMeH OEKiTyal Kipriz0OereH,
TaOy/Abl, *KUHAYBI, OCKITYAl XKoHE IoNenaeMerepai 3epTTeyai 0ip kaTapaa KapacTelprad [3].

M.C. CtporoBuuTiH KepceTyi OoWbIHINA, IoNenAey mpoleci HanengeMenepai TadyaaH, oOJapAabl
KapayaaH JKoHe MPOIeCCyaIbIK OCKITyIeH, TEKCEepy/IeH KoHe Oaranayaad Kypaidaasl aereH [4].

Bbiznin oWBIMBI3IIA, OCHI JKOFapblAa KepceTumreH mikipaepmid imrame A.M. BunGeprri ofbl ITypbIC
cusIKTHIL. [onenaemenepi xkuHay KeIIeHAl TYCiHiK Oomnbin Tadbuiaasl. On ganengeMeneplli caKkTay >KoHe aiy,
Taly, OEKITY OpeKETTEPiH KAaMTHIBIL.

Honennemenepai tTady — IaJieIeMeNiK MarbIHACBI O0ap CoJ jkoHE Oacka Ja (DaKTUIiK MAiMETTepre
KOHUI ayaapy, Onapipl i37iey JKOHE WIBIFaphIl amy. TeK onapibsl JKMHAYIIbl TyJFara Oenriai OosiraH
JonenaeMenepii FaHa KUHayFa 00Ja bl

KP KpUIMBICTBIK iC KYpridy KoiekciHiH 126-0a0biHa coiikec monenmeMesepii OeKiTy KOpCEeTiNreH.
Ic xxy3iHmeri gepekTep oyap ic JKYpridy iC-opeKeTTEpiHIH XaTTaMalapblHAa KOPCETUITeHHEH KEWiH FaHa
JIoJIeTIIeMe peTiHjIe maiiiananpuia anamisl [5].

AHPBIKTay JKOHE ajAblH ajla Teprey OaphICHIHAA XaTTaMalapAbl KYPri3y >KayanTbUIBIFBI THIiCIHIIES
AHBIKTAYIIIBI MEH TEPreyIIire, aj COTTa COT OTHIPHICHIHBIH TOPAFANBIK €TYIIICI MEH XaTIIBICHIHA JKYKTEJIEI].

Teprey >xoHe COT ic-9peKeTTepiHe KaTbICyIIblIapFa, COHJal-aK TapanTapFa COT TaJKbUIayblHAa Oy ic-
opeKkeTTepIiH 0apbIChl MEH HOTHIKENIEPi KOPCETUITeH XaTTaMalapMeH TaHbICy, XaTTaMallapFa TOJBIKTRIPYJIap
MEH TY3€TyJIep €HTi3y, OCBHI 1C-OpPEKETTepMai JXYPTi3yIiH TopTiOi MEH MIapTTaphl >KOHIHAC ECKEPTyiep
MEH KapCBUIBIKTAp aiiTy, XaTTaMaJarbl jkaz0ajapra e3 peakLUUsIChIH YChIHY, aHBIKTaYIIbIHbIH, TePreyIliHig
HEMece COTTBIH Ha3apblH iC YIIIH MaHbI3bI OONYbl MYMKiH MOH-Xailapra aylapy KYKBIFBI KamMTaMachl3
eTimyl Tmic. Xarramara Teprey JKOHE COT IC-OpPEKETTEpiHEe KaThICYIIbIIapFa OJIAPABIH KYKBIKTaphl
TYCIHIIpiITeH] Typansl OeNTi KOHBIIABI.

AybI3IIa aWTBUIFAH TONBIKTBIPYJAp, TY3€TYyJep, ECKepTylep, KapChUIBIK OlmIipynep, OTiHiMAaep
JKOHE TIaFeIMIap XaTTamara CHTi3ijIeml, an jka3daimra HbICaHIa JKasbUIFaHIaphl XaTTamMara Koca Oepiieni.
ChBI3BUIBINT TACTAJFaH HEMECE KOIIpUTINT ajlbIHFaH Cco3lep HeMece 0acka TY3eTysep Typalbl XaTTaMaHbBIH
COHBIHA KOJI KOIO aJIIbIHA €CKEPTY Kacanapl.

Teprey ic-opekeTiHIH XaTTaMachbIMEH TaHBICKAH ajaMjap XaTTaMaHbIH op OCTIHIEri MOTiHHIH COHFBI
JKOJIBIHBIH acThIHA >KOHE OHBIH COHBIHA ©31HIH KOJBIH KOAAbl. COT OTBIPBHICHI XaTTaMAachIHBIH OeliriMeH
TaHBICY Ke3iHJIe op OSTTiH asFbIHA )KOHE OChI OOJIKTIH COHBIHA KOJI KOMBLIA b,
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AHBIKTAyIIbl, TEPreylli HEMece COT ECKepTYJIEepPMEH HeMece KapChUIBIK OlLngipyiepMeH KemicrereH
KarJaiiia o Typajbl KayJibl IIBIFapaIbl.

3ammapaa Ke3eNreH JKarmaiyiapaa IMpoIecKe KaThICYIIBUIApIABIH Oipeyl HeMece Oacka ma amammaap
Teprey ic-opeKeTiHIH XaTTaMachlHa KOJ KOIOZaH 0ac TapTKaH Ke3Jle aHBIKTAYIIBl HEMECe Tepreyln e3iHiH
KOJIBIMEH KyaJaHIBIPATHIH XaTTaMara OJ Typajbl Oemri COFabl.

CoT OTBIPBICHIHBIH XaTTaMAChIH/IA Ka3bUIFaH COTTHIH i1C-OpeKeTi Typalibl )ka3banapra 3aHaa Ke3JIelreH
XKarJainapna Koy KorojaH Oac TapThLIca, OJ XaTrramMaja COT OTBIPBICHIHA TOPAFANBIK CTYII MEH XaTIbl
63 KOJIJIAPBIMEH KyQJIaHABIPATHIH OCITi COFbLIAIBI.

Xarramara KoJI KOIoJaH 0ac TapTKaH ajgaM 0ac TapTyBIHBIH ce0eOiH TYCIHAIpyre KYKBUIBI KoHE OV
TYCIHIIpY XaTTaMara eHTi31Tyi THiC.

Erep ic xypri3y ic-opekeTiHe KaThICYIIbl ©3iHIH JCHE KEMIIUTITiHIH CalapblHAaH XaTTaMaHbl ©31 OK’
ajrMaca HeMece OFaH KOJI KOs aiMaca, OHJIa OHBIH KeIiCIMIMEH OHBIH KOPFAyIIBICHI, OKiJII HEMEece OJI ajmam
CeHeTiH 0acKa a3aMar XaTTaMaHbI JaybICTall OKHIbI KOHE OFaH KOJ KOS[BI, OJ Typaibl XaTTamajna Oenri
KOUBLIAaAbL.

Honengemenepai OeKiTy YIIiH XaTTaMmanap jkacayMeH KaTap JbIObIC a3y, OeiiHexkaz0a, KMHOFa Tycipin
any, gortora Tycipy, KyiiMajnap, TaHOanap, )ocmapiap, KecTelep JaiblHIay *KOHE aKmapaTThl OcHHeneyIiH
0acka Ja oJicTepi KOJIaHbUIYbl MYMKiH. Teprey ic-opeKeTiHe HEMeCe COTTHIH TAIKbLIAYbIHA KATHICYIIBIHBIH
nonenaeMenepli OeKiTyAiH KOpCEeTIreH SJiCTepiH KOJNAHFAHABIFBl Typaibl THICIHIIE Teprey ic-opeketi
XaTTaMachlHAa HEMECE COT OTBHIPBICHIHBIH XaTTaMachlHa IMaliJalaHbUTFaH FRUTBIMA-TEXHUKAIBIK KYpaIIapIsIH
TEXHUKAJIBIK CUTIATTaMaChI KEJITIPijIe OTHIPHIT, OSNT1 COFBLTAIE.

®doHorpammanap, OeitHexazbanap, kuHOQUIBMIEP, HoTOCYypeTTEp, KyiiManap, TaHOaIap, skocmapiap,
KecTeJlep Teprey HeMece COT iC-opeKeTiHiH OaphIChl MEH HOTHXKENEpiH Oacka ma OcitHeneynep XxaTrramara
Koca Oepinemi. Opbip KOCHIMINIAZa OFaH KATBICTBI TEprey HEMECEe COT IC-OpPEeKETiHIH aTaybl, OpHBI, KYHI
KepCceTiIreH TyciHmipMe jka3ba Oomyra Ttuic. Byn »xa30anpl ic OoifblHIIA COTKa IEHiHI1 ic Kyprizy
0aphICHIH/IA aHBIKTAYIIEI HEMECE TEPreyllli KoHEe KaKeT OONFaH jKarjaimapna, Kyarepiep, ajd COTTa COT
OTBHIPBICHIHBIH TOPAFAIbIK €TYIIICI MEH XaTHIBICHl ©3 KOJAapbiMeH KyanaHasipaabl. COHBIMEH KaTap
KUHAJIFaH >KoHE OeKiTiireH amonenaemernep 3eprremyre sxaraTeiHbl Oenrimi, KP KDKK 127-0abpinna:
«Ic OoiibIHIIIA )KUHAIFAH AQJICN/IEMEIEp JKaH-)KaKThl )KOHE O0BEKTUBTI 3epTTEYTe JKaTaabl. 3ePTTEY aIbIHFaH
ToNIeTIIeMeNepal TalaayAbl, OHbI 0acka Ja JAoJeNfeMeNepMeH CalbICTRIPYAbl, KOCBIMINA AdJesfeMenep
JKUHAYIBI, TOJIeNIeMeNep/ Il ary Ko3IepiH TeKCEePYIi KaMTHID».

KpUIMBICTBIK icTep OOWbIHINA manenaeMencpsi Oaranmay Aa aca MaHBI3IBI MOCENle €KEHMIr alTBUIBIT
*Kyp. OHBIH KOPBITBIHIBICHI OOWBIHINIA apHAWBl HOPMATHBTIK KayibUiap KaObUIgay YHFapbBUIABL. OWTKEHI
MYHBIH a3aMaTTapAblH KOHCTUTYIMSUIBIK KYKBIFBI MEH MYIIECiH COTTa KOpFayabl KamMTaMachl3 €Tyne
MaHpI3bl KOFapbl Oonmmak. Emimizaig JKoraprer Cotsl TMJL enmepi apaceiHaa OipiHmi  Oombin
pecnyOIMKanarel COTTapAbIH KbUIMBICTBIK ICTEp CaHAThl OOWBIHINA KBUIMBICTBIK 13T€ TYCY JKOHE aWbInTay
OpraHJIapBIHBIH COTKA XiOepreH gonenaeMernepine 6ara Oepyre 6aiIaHBICTEI COT TOXKIPUOECIH Taam, Moy
kacarad emi. Ocwl opaiija aragraH HOPMATHBTIK Kayibla TEpPrey OpTraHMaphIHBIH KYIIIMEH ajibIHFaH
3aHJBUTBIKTAPABIH COTTAa MIHJCTTI TYPHE AHBIKTAIyFa OailIaHBICTHI KONTETeH aCIeKTUIepl aliKbIHIaIFaH.
Ocipece monenmeMenep i )KiuHay 0aphIChIHIA 3aH TaJanTaphbl IYPHIC caKTauFaH 0a, albINTATYIIBIHE KOPFay
KYKBIFBIH KaMTaMachl3 eTyJle OHE apbI3IaHyIIbl JKaKThIH IIAFBIMBIH TEKCepy OOWBIHINIA OapibIK mapaiap
KOJIIaHBUTFaH Oa, Tepreyje 3aH TallanTapbl TYPBIC KYPri3ireH Oe JereH cayaigap COTTa KaH-KAKThI
Kapalybl, ECKepilyl THiC eKeHAIriHe Ha3ap ayAapbUIIbl.

JKanmer agBoKaTTap COT MPOIECIHAE CHIPTTAH KaparaH aJaMFa eKiHIm JeHTeHIeri agaM ceKuImi OOmbIT
KepiHelli, ©3iHIH KOpFaybIHIAaFbl aJIaMHBIH caHaThIHAa OaranaHaabl. OCBIHBIH ©31 aJBOKATYPAJIBIK KBI3METKE
JIETCH XAJIBIKTBIH CCHIMIH JKOFANTHIN, COT iCiHIH Oip»akThl ailbinTay OarbITBIMEH JXXYPri3uieTiHAeH ocep
KaJIIBIPEIT JKYp. COHOBIKTAH aIBOKATTAPIBIH MOPTEOECIH oJi e KOTepy KEPEK CHUSAKTHI.

KopraymrsutapapiH eKiHII JeHTewmeri KeI3MeTKep OOJIBIT KopiHyi, 0131iH OWBIMBI3IIA, ceOe0l MBIHAIA.
KBUIMBICTBIK iCTEp/Ii JKYpri3y 3aHbl TapanTapblH 09CEKENIeCTiri )KoHe TeH KYKBUIBIK UICSIChIH KBUIMBICTBIK
cot iciane OekiTkeH (KP KKK 23-6.). bocekenecTik peTiHIe albIITaTyIIBIHBIH KOPFaIyFa JeT¢H KYKBIFBIH
FaHa TYCiHyre OoMMailel, OVJI COHBIMEH Oipre aKMKATTHI 137€y OiCi MEH alFaKTapAbl 3€pTTEY TOCLIi ne
0oJbIT TaOBLTAIBI. OKIHINIKE Kapail, Ka3aKCTaHJBIK KbUIMBICTHIK MPOIECTE, 9Cipece COTKa JICHIiHTI caThina
ocbl (DYHKOMSIAPABI HE KOPFalylIbl, HE albINTAIYIIbl KETKUIIKTI TYpAe JKy3ere acelpa aiMaiinel, cededi
013/1iH KBUIMBICTBIK TIPOIECTE KBUIMBICTBI JIQNIENJICY/Ie TEPreyIliHiH, aHBIKTAYIIBIHBIH JKOHE TPOKYPOPIBIH
peii 0ackiM OOJNATHIHIBIFBl AWTHUIABI. AJBOKATTHIH AQJIENJIEYTe KAThICY MOceleci HOPMATHBTI aKTiIepie
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KETKUTIKCI3 PETTeNTCHIIKTeH, KBUIMBICTBIK MPOLECKE TapThUIFaH axamMaapiblH OOCTaHABIKTaphl MEH
KYKBIKTaphl e1oyip Oy3bUIaIb.

3aH akTigepi Tepreyimire aupInTay >KOHE akTay JoJieieMeNiepiH >KHHAYIBl KYKTEHIl. AJIBH aja
TepreyAiH HeTi3ri MiHAeTi — coT ywiH MaTtepuan xuHay. Ocputaiima tepreymi 6ip mesringe Oip-Oipine
MYJIIEM KapaMa-Kaiiisl QyHKIUsUIap aTkapyra MiHaeTTi. TepreyimiHiH aiblnTay jKarblHa €Ty MYMKIHZIIT
aca >xorapbl. KpIIMBICTBIK iCTI KO3FaraH Ke3[e O albIMTaldylIblFa Kapchl OYITapTHAWTHIH IIapanapiabl
Tayblll, aWbpInTaydsl OipKakThl TYKbIppIMAaniapl. Ceirin, Tepreymi e3iHiH MemiMiHIH TYTKbIHbIHA
aitHanangel. Conmaii-ak Tepreyii 3 >KYMBICHIHBIH carachklH Oarajay sKyleciHe opaii, AonenaeMernep KuHayaa
op Ke3me oOBEeKTHBTI Ooyia Oepmeiimi, coraH OailIaHBICTHI KBUIMBICTHIK ICTI TOKTAaTy, OHBIH TapallbiHaH
KIOEPUITeH KaTemiK peTiHae OaramaHaapl )KoHE TePreyIire TaFbUTFaH albIT-KiHO OOJIBITT CaHaJaIbl.

CalibICyIbIH, HETi31 KBUIMBICTHIK MPOLECTIH COTKA JEHiHTi Ke3eHIHAE KaIbINTacybl Kepek. Exi jkak Ta
COTKa albINTay XKOHE aKTay ASJENeMellep KUBIHTHIFBIMEH TeH Oonbin kemyi Tuic. KommaHwicTarbl 3aHFa
coiikec KOpFayIIbl TapallblHa KaparaHaa, COTKa JACHIHTi caThlga JoNelieMeNep JKWHAFaH albInTayIIbIHBIH
KonblHAa KeOipek Marepuan Oonaabl. HoTwkeciHme coTTa KOpFaylIBIHBIH peni KeOiHece TepreyuiHiH
JKYMBICBIHAAFBl KEMIITIKTEP/Ii 13IcyMeH FaHa Oojanel. Kem yakbeITThl con amanel. KBammukanusibik
KYKBIKTBIK KOMEK Mocenenepi OoHbIHINA 3aH >KOOACHIHIA, JoNICIACMENep XKUHAY XOHIHAETI aIBOKATTHIH
OKIJIETTIr1He KAaTBICTHI OipKaTap e3repTyjep KapacThIpbUIFaH.

Kebine agBokaTTapAplH MaliMAETCH OTIHIIITEpi MEH MIaFBIMAAPHI MPOKYpaTypa, TEprey OpraHaaphl,
TINTI COT TIPOIECTEPiHAC e eNCHOCH KalbII )KaTaabl. byrad ceOelr aqBoKaTTapablH KUHAFaH JoNelaeMenepi
MEH JIEPEKTEpiHIH CAJIMaKCHI3ABIFBI Ma, JXOK Ka3ipri Ke3[eri KOpFaymIbUIapABIH KociOW OUTIKTUTITiHIH
TOMEH/IT Me JIeTeH cayajjapla TybIl *KaTaabl. byFan KemnTereH ranbiMaap MeH Taxipubene Kypren Oipa3
KbI3METKEPJIEP]IC 63 OUIAPBIH aAUTHII KYP.

Meican petiHae AIBOKaTTap OJAFBIHBIH Hpe3uaeHTI A. Tyremmiy alTybIHIIA: «ATBOKATTapABIH OepreH
OTIHIIUTEPiHIH OapibiFblH  OipAel KBUIMBICTBIK KyJdanay oOpraHfapsl MEH COT OpraHAapbIHBIH
KaHaraTTaHapIpa Oepmeiini. KelOip xe3mepne agBoKaTTapAbIH JKOJIJaFraH OTIHIIITEPI MYJIE KapaaMansbl,
TINTI eMTKAaHaH HETi3Ci3 KalTa KalTapbUIbIN JKaTaiabl. byJT oapabslH CaIMaKChI3ABIFRIHAH HEMECE CayaTChI3
KYpacTBIpbUIFaHABIFBIHAH eMec. Macese aIBOKAaTThIH Ke3 KEJTeH OTIHIMI MEH KOoJAayXaTbl alJblH ana
TEpreyAiH Je, COJl CHAKTBI COTTHIK TEpPreydiH e MPOLECiH TeXEHTiHAIrHAe. OJeTTe COTKA KaThICYIIbLIap
TporecTiy Te3 OiTyiH Kamaimel. KopramymblmapablH KENTIpreH AOMEKTI JoNIenaepi, cayaTThl Ka3bUIFaH
KoJiayxaTTapbl TEprey >KYMBICBIHA €JIeyNl Keaepri KenTipeli, COHmal-aKk Teprey OaphICHIH ©3TepTill,
OypbiaFbl  TiKipaepai Oy3ysl MyMkiH. OCbl MoceNieHi IIemy MakcaTblHZa 013 aJBOKAaTTapAblH HAaKThI
TOJENIep KENTIpUIreH KOoJImayXaTTaphlH KaHaraTTaHIBIPYABl KaMTaMachl3 €TETiH THIMII IPOIECCYaNIIBIK
MEXaHM3MIH KaNbINTACTHIPYIbl YCHIHBII ~ OTHIPMBI3. MaceneH, KOpFalyIlbl TapanThlH  OapibIK
KOJIJayXaTTapblH KapayJblH MIHISTTiNiri Hopmacel Typaibl Kazakctan PecnmyOnmmkachbHBIH «AJIBOKATTHIK
KBI3MET Typalibl» 3aHbIHA ©3TepTy €HTi3yAl cypan OThIpMBI3. KommayxaTTel KaHaraTTaHIbIpMail, HEri3ci3
Kepl KaWTapraH jKaFfgaiija COTKa J>KOHE IIPOKypOpFra, COHOal-aKk alJblH ajla Teprey OpraHIapbIHBIH
Jaya3pIMABl TYJIFANapblHAa KaTBICTHI KaTaH Mapaiap KOJMAaHy MYMKIHIITI 1€ COJN  YCHIHBICBIMBI3IA
KapacTBIPBUIFaH JIeN MalbIMIaI >KaTeIp» [6].

JKanmer agBOKaTTapAbIH JONeNAeMeriep JKUHAyFa KaTBICYBIHBIH allbuIMaraH Oipa3 acTapbl MeH
Mocenenepi sxkerepiaik. CoHmbIKTaH, 013/iH OHBIMBI3IIA, OCHI JoJeNaeMeNep KIHHayAa «ATBOKATTHIK KbI3MET
Typalsiel» 3aHAbl KaiiTa Kapar, 0ipa3 TOJBIKTBIPYJIAp €HTi3y KaXKeT Nen caHaiMbI3. SIFHu, ockl 3aH OyriHri
3aMaHHBIH TaMblp OYJKUIIH Jem Oachll, KOpFaylIbUIapIbIH MOpTeOeciH KoTepyre KeJlreHIe ASPMEHCI3Aey
CHUSAKTBI KOPIHITI XKYP.
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IIpo6eMBbI ¥ MPeITOKEHNSI M0 YYACTHIO AIBOKATA-3aAIUTHUKA
B /I0KA3bIBAHUH 10 YTOJIOBHOMY MPOLIECCY

B craTtbe paccMOTpeHBI TeopeTHIecKue MpoOJIeMbl ASSTEIFHOCTH a/IBOKATa-3alIUTHAKA B COOMpPAHNH JOKa-
3aTenbCTB. OTMEUEHO: A TOTO YTOOB! pa3spelIuTh YTOJOBHOE /N0, HYXKHO J0Ka3aTh B 3aKOHHOM ITOPSIJIKE
BHHOBHOCTh MJIM HEBUHOBHOCTb JIMIIA, B OTHOLIEHHH KOTOPOTO BEAETCS YrojoBHOE JAeno. OnpeaeneHo, uTo
B 3TOH CBA3M B JIMTEPAType BHOJIHE 0OOCHOBAHHO MHIIYT: JOKA3bIBAHUE — ITO OCHOBHOM 3JIEMEHT, Ceplie-
BHHA YTOJIOBHOTO Ipouecca. IToka3aHo, 4To B HayKe YroJOBHOTO MPOIECcca UAYT JTUCKYCCHH OTHOCHTENIBHO
BO3MO>KHOCTH y4acTHs aJjBOKaTa-3allUTHHKA B JIOKA3bIBAaHUH IO YTOJOBHOMY Jeily. Takum oOpa3om, aBTO-
POM B CTaTh€ OIPEAENIEHO, YTO, HECMOTPS HA 3aKOHOJATEJIbHOE 3aKPEIUICHHUE [IPaBa 3alllUTHUKA y4acTBOBATh
B COOMpPAHMU JJOKA3aTeNILCTB, OTCYTCTBHE MEXaHU3Ma €TI0 OCYIIECTBIICHUS He MO3BOJIIET B IIOJHON Mepe pea-
JIM30BaTh TAKAE KOHCTUTYLIMOHHbIE IIPHHIINIIBL, KaK COCTA3aTeIbHOCTD M IPaBO OOBHHSAEMOTO HA 3aIIUTY.

E.T.Nurmaganbet

Problems and the offer participation of the lawyer defender
in proof on criminal trial

In this article the author considers the problem of representation by counsel — defense counsel in proving
criminal cases, including those discussed activities of the submission and the gathering of evidence, and
the opportunity to change the rules of modern legislation. This article discusses the theoretical issues and
activities of defense counsel involved in the gathering of evidence. To resolve the criminal case, to prove
legally guilt or innocence of the person against whom the criminal case. In this regard, the literature is
justified write that proof — this is the basic element, the core of the criminal process. In science, the criminal
proceedings are discussions about the possibility of the participation of defense counsel in proving a criminal
case. Thus, despite the legal right to participate in the gathering of the defense evidence, the lack
of a mechanism for its implementation does not allow to fully implement the constitutional principles such
as competition and the defendant's right to a defense.
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How far have the principles articulated by the House of Lords in Salomon V.A.
Salomon & sons Itd [1897] ac 22 been developed since the decision? To what extent
does the current approach accord with modern business practice?

This essay examines evolution of corporate legal personality and limited liability concepts and their relevance
to modern business practice. It will also deal with issues of when a company's legal personality is ignored and
when the veil is lifted. It is not merely about disregarding the corporate personality, but also about imposing
just and reasonable limitations on the exercise of the privilege of independent capacity.

Key words: corporate law, corporate personality, corporation, legal entity, enterprise, limited liability principles,
Solomon principles.

The epoch-making decision of the House of Lords in Salomon v Salomon [1] was the first English case
to strongly affirming the principles of separate legal personality and limited liability, causing a far-reaching
impact [2]. Perhaps the most important and often cited decision to this day, the significance and reach of Sa-
lomon cannot be overstated. These principles form the very foundations of modern business and corporate
law [3].

Notwithstanding various attempts by both the legislature and the judiciary to circumvent the principles,
the ruling has, with few exceptions, stood the test of time. Since the decision in Salomon’s case, the com-
plete separation of the company and its members has never been doubted. However, despite theoretical una-
nimity on the practical need for the principles, from a practical perspective, the separate legal personality
of a corporation causes some difficulties [4].

This essay examines evolution of corporate legal personality and limited liability concepts and their rel-
evance to modern business practice. It will also deal with issues of when a company's legal personality is
ignored and when the veil is lifted. It is not merely about disregarding the corporate personality, but also
about imposing just and reasonable limitations on the exercise of the privilege of independent capacity.

The starting point is that upon incorporation a company becomes a separate legal entity with the rights,
duties, obligations and liabilities that could normally be associated only with a natural person and at law it is
distinct from and independent of its shareholders. This is the fundamental attribute of corporate personality,
from which all the other practical consequences flow. As a separate legal person, a registered company is
capable of suing and being sued [5], it has perpetual succession [6], it can enter into contracts in its own
name and it has power to acquire, hold and dispose of property [7], it can contract with its controlling mem-
ber [8] and can be the debtor, creditor or surety of a member. Moreover, a corporation can enter into flexible
financing arrangements by creating a floating charge. Finally, although, not always necessary, the liability
of a limited company is limited [1], i.e. a company is exclusively liable for obligations incurred on its behalf.

Salomon was followed in subsequent cases, notably Lee v Lee's Air Farming Ltd, where the wife of the
majority sharcholder and practically a sole member of the corporation successfully claimed compensation
as the wife of an «employee who lost his life in course of employment», and Macaura v Northern Assurance
Co which highlight the reality of the separate corporate identity and take it a step further in stressing the dis-
tinction between a company’s identity and that of its shareholders. Thus the position of law regarding
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the separate legal personality of a company has been deeply entrenched in the very roots of the common law
tradition.

However, modern practice, with the growth of commercial enterprise, has resulted in principles being
abused by shrewd entrepreneurs. Corporate structures have sometimes been used to bend the law and avoid
lawful duties and liabilities. The regulatory response to this has been the creation of statutory exceptions ig-
noring the separate legal personality in certain circumstances [9]. Although judicial invasions have also been
made, there is still uncertainty of where the thin line between lifting the veil and disregarding the corpora-
tion's existence lies.

The culmination point in this context is Adams v Cape [10], the case that is probably cited just as often
as Salomon itself. The core decision was that «the court is not free to disregard the principle of Salomon v
Salomon merely because it considers that justice so requires» underlying the separate legal identity of each
group member. Although, sometimes the courts give justice primacy over the «legal efficacy of the corpora-
tion» and pierce the veil, as on issuing Mareva injunctions [11] or in Re A Company [12], there appears to be
a change of attitude and direction by the 1990’s, whereby Adams seems to resist further attempts to erode the
Salomon principle, promoting certainty at the expense of justice. The judgements in Re Polly Peck Interna-
tional Plc (In Administration) [13] and Yukong v Rendsberg [14] reiterate this position despite scope
for perceived injustice. The earlier case of Creasey v Beachwood Motors Ltd [15], where the corporate veil
was lifted in order to prevent a company’s attempt at avoiding to settle an unfair dismissal claim, was set
aside in Ord v Belhaven [16] following Adams. The law now pursuant to Ord is that corporate personality
can only be ignored where the corporate form is being used for some «manifestly improper or fraudulent
purpose» and the principles on which the veil would be pierced are very inelastic. Thus a bona fide group
restructuring lis penden was held to be perfectly legitimate, despite the subsidiary having no assets left to
meet its contingent liabilities. The case of Williams v Natural Life Health Foods [17] also serves to reiterate
the separate entity and limited liability principles by highlighting the difficulty in lifting the corporate veil in
order to sue the Managing Director. The concerns expressed by Moritt V.C. in Trustor AB v Smallbone
(No 2) [18] further validates the position that the corporate veil cannot be lifted merely because justice re-
quires it and that the only remedy for a plaintiff is to go under the narrow exception of fraud [1] or evading
an existing fully crystallised contractual/legal obligations as in Jones v Lipman [19] or Gilford Motor [20].

In Gilford Motor, in which the defendant attempted to evade his obligations under a contract not
to compete with the claimants, but carried on a competing business with a company owned by his wife,
it was held that the company was a sham used to try to evade the contractual obligations. In Jones, the de-
fendant company was described as «...a sham...to avoid recognition by the eye of equity». This is possibly
one of the vaguest, although often-used exceptions to limited liability. Gower, while noting the difficulties
associated with determination of when a facade is used, believes that it is the only true instance of lifting the
veil, because unlike agency/group companies/statutory exceptions where the independent existence is not
denied but the practical effect on rights and liabilities is as if it had been, here there is an express rejection
of the former [21]. Lord Cooke, on the contrary, takes a more conservative view questioning whether
«shamy is an exception, since if the company is deemed to not exist, then the concept of piercing its veil is
jurisprudentially unimaginable and a «spurious concept» [22]. Thus its use should be very restricted [23]
since unhampered usage as in Jones proves that the very act of granting a remedy against the company
proves that it was not a sham.

The so-called agency relationship can be identified as the most commonly proposed exception to the
separate legal personality principle. As decided in Salomon, if a company is acting as an agent for another
party the corporate veil may be lifted. The courts, however, appear reluctant to determine that a principle-
agent relationship exists with respect to an individual controlling shareholder, whereas they have demon-
strated less reluctance when the alleged agency is between a holding company and its subsidiary. Perhaps,
this is because such a situation offers more opportunity for holding company management to unfairly take
advantage of limited liability. The vast majority of decisions concerning group companies, however, orbit
around the Salomon principles, thus underlying the separate legal identity of each group member.

This has led to a lot of debate with regard to what has become known as the single economic unit.
Sometimes, corporate groups with various subsidiaries that are in essence all separate legal entities were not
considered as such. This started with DHN Food Distributors [24] where the court «looked at the business
realities of the situation rather than confining itself to narrow legalistic views» prompting scholars to suggest
that courts may disregard the separate legal identity of all companies involved and to recognise them as one
main company whenever it is «just and equitable to do so» [17]. The source of confusion was Lord Den-
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ning's reliance on Professor Gower's observation that there was a «general tendency» to ignore the separate
legal personality within a group and look at it as a single economic entity which completely contravened the
ruling in Adams. Although DHN was approved in Amalgamated Investment v TCIB [25] and in Lewis
Trusts v Bambers Stores, the Court of Appeal, in the latter case of Multinational Gas [26] indicated that
DHN was an aberration. Indeed, English courts soon returned to the Adams position and further cases have
reasserted the importance of the separate entity principle as enunciated in Salomon, notably the decisions
in Re Polly Peck, Yukong and Ord.

However, the question whether these principles created 100 years ago are capable of generating and
controlling modern corporate groups remains open. Is it appropriate to uphold separation and limited liability
in legal entity shareholders, or should this be privilege of natural persons?

From practical prospective, a creditor of a single company can easily identify the shareholders and as-
sets of the company and assess the risk of his loss should the company be unable to pay its debt. However,
problems may arise with the corporate group, where the creditor may find himself in a position that while
intending to deal with a major company with many assets, he is in fact dealing with a subsidiary with
the minimum share capital and assets even though the directors and shareholders remain the same. Due to the
concept of a separate legal personality, he will be unable to recover any debt owed by the subsidiary from the
group as a whole unless he is able to show an agency relationship [27] or that the subsidiary is a mere facade
that allows the courts to pierce the corporate veil. The rationale behind this is that creditors should or would
have known about the state of affairs before transacting with the company as the company accounts are pub-
lic records.

Although voluntary creditors may create protection for themselves by putting a price that reflects
the amount of risk they are exposed, or guarantees given by a parent company, or «cross guarantees» where-
by each company forming part of the group guarantees not only its own indebtedness but also that of the oth-
er companies forming the group, involuntary creditors remain unprotected. The unfortunate effect of limited
liability for tort victims is that it enables a corporate group to ensure that a subsidiary that is likely to commit
the tort, and hence be liable for damages, has the least assets and its liquidation would have little detrimental
effect on the group as a whole [28].

Few writers note that the typical function of the limited company today is substantially different to that
for which it was originally intended or anticipated. Muchlinski claims that the idea of the separate legal enti-
ty doctrine has no place in a parent-subsidiary relationship, as the parent does not run the subsidiary like
a normal shareholder. According to him, a normal shareholder has little or no interest in running the compa-
ny while a parent turns out to be the actual manager [29]. Hannigan suggests that the strict adherence to the
Salomon principle is inappropriate in the modern business world where recognition ought to be given to the
group commercial activities that could not have been envisaged in 1897 and that obligations, responsibilities
and liabilities should attach to the group as a whole so as to reflect the «economic reality» [30]. Blumberg
argues that discussions on corporate personality in vacuum have no relevance in the modern commercial
world where group companies are commonplace and consequently, the focal point of legal controversies.

Dachnert, however, made a point by looking at the problem from a position of a risk shifting mecha-
nism from shareholders to creditors [31]. He mentioned two aspects: legitimacy and necessity. As regards
legitimacy, it has to be asked why natural persons should be allowed to shield themselves from risks, while
legal entities may not. After all, the Salomon principles are consequences of the divorce of investment and
entrepreneurship by transferring the risk of management. Is it not legitimate to transfer risks to one or more
group members in order to protect the whole group? A single group member’s insolvency may bring down
the whole group [32]. This illustrates the point that it might be far more beneficial to allow the shifting
of risks in order to protect the whole group at the price of a few being sacrificed. On the other hand, creditors
of other group members would disagree to carry the insolvency risks of group members they did not contract
with. Furthermore, corporate groups would suffer competitive disadvantages compare to single firms, as the
costs of operating the business would be greater where the parent was liable for debts arising while share-
holders of a sole company were not.

As for necessity, it has to be asked which risks are socially desirable and whether progress would be
blocked where they did not exist. Apparently, it cannot be denied that there exists a kind of risk aversion and
that limited liability fulfils the function of risk insurance, thus fuelling economic and technical progress.
This argument is also valid in the group context and it may be noteworthy that economic actors, whether sin-
gle ones or groups, rely de facto on this form of risk insurance. Otherwise, managers of corporate groups
might be reluctant to embark on risky new activity because they are required to avoid exposing the parent
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entity without protection. It appears to be difficult to imagine a complex diversified economy without ade-
quate risk spreading mechanisms. Risks cannot disappear, they can only be shifted.

Solution for this problem has already been in place, particularly in a strict and extensive capital mainte-
nance regime, which ought to prevent unconstrained flow of assets back from the company to its sharehold-
ers, mechanisms for prevention of asset deprivation, liability for wrongful and fraudulent trading, disclosure,
disqualification, etc. which demonstrate that there is no need to dissolve the borderlines of separation and
liability within corporate groups.

Many cases discussed throughout this essay, thus recent case law points to the importance of the Salo-
mon principles where companies will be regarded as separate legal entities with their own liabilities and ob-
ligations unless there seem obvious reasons to disregard the corporate veil. Since Salomon v Salomon the
courts and the legislature have not stood still, yet rather than eroding this ‘cornerstone’ they have merely re-
inforced its importance for modern company law vigorously rejecting group liability. For surely the whole
notion of incorporation carries with it notions of risk taking and it would be impossible to protect against all
of this. However, these threats cannot and must not be solved by abolishing the fundamental elements of eve-
ry modern economy.
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K.Mexpabu

JlopaTap najaracbiMeH KAJbINITACTHIPbUIFAH KAFWAAJAPAbIH JaMybl Salomon V.A.
Salomon & sons Itd [1897] ac 22 koHe osapabl Ka3ipri Ke3aeri ickepJik Taxipudene
KOJIIaHy MYMKIiHJIrI

Makasiaza KOPIOPATHBTI 3aH/bl TYJIFAIApbIH ABOJIOLMSICHIH, KayalKEepUIUNri MIEKTey i YHBIMIapIbIH
TYKBIPBIMIaMAIAPbIH JKOHE OJIAPABIH Ka3ipri Ke3zeri iCKepiik ToxipuOe YIIiH ©3eKTiIr KapacThIPbULIBL
KoMnanusimapapiH KYKbIK CyOBEKTLIIriH eneMeyiinik macenenepi 3eprrenni. Kopropatusri Tyirara MoH
OepMey JkarIalibl FaHa eMec, COHBIMEH KaTap KYKBIKTap/Ibl )KY3€re achIpy/ia o/l )KoHE OPBIH/IBI IeKTeYIepIi
KOIOFa TaJIjiay *KacaJbl.

Kymxan Mexpabu

Pasputne npuHUMNOB, copMyJIMPOBAHHBIX NAJIATOI J0paoB B Salomon V.A.
Salomon & sons Itd [1897] ac 22, u BO3MOKHOCTb UX IPHUMEHEHUS
B COBPEMEHHOM 1eJI0BOM MPaKTHKe

B craTtbe nokasaHsl 3BONIOLUSA KOPIOPATUBHBIX IOPUIMYECKUX JIAL, OPraHU3aLUi C OrpaHUYEHHON OTBETCT-
BEHHOCTBIO U UX aKTyaJbHOCTb JUIi COBPEMEHHOM JIETI0BOI MpaKkTUKH. PaccMOTpeHB! BONPOCHI HTHOPHPOBA-
HHS PaBOCYOBbEKTHOCTH KOMNaHUH. IIpoaHanus3upoBaHbl HE MPOCTO CIydau MPEHEOPEKEHUs] KOPIOPAaTHB-
HOH JTMYHOCTH, HO U CIIy4aH HAJOKEHUsI CIIPABEAIMBBIX M Pa3yMHBIX OTPaHUYEHHI B OCYILECTBICHUH MPAB.

VK 349.222:331.109[(574)+(479.24)]

A.C.Kusnap6ekosa', P.}O. Mamenos

! Kapazanounckuii 2ocydapemeennviii ynusepcumem um. E.A. Bykemosa,
2 Axademus nonuyuu Munucmepemesa enympennux den Asepbaiioscanckoii PecnyGnuxu, Baxy (E-mail: m_rashad@mail.ru)

Iopsiaok pa3penieHUs KOJLUIEKTHBHBIX TPYJAOBbIX CIIOPOB 10 3aKOHOIATEeJILCTBY
Pecny0smk Kazaxcran u Azepoaiixxan

B cratbe paccMOTpeHbl 0COOCHHOCTH pa3pellieHHs] KOJUIEKTUBHBIX TPYIOBBIX CIIOPOB IO 3aKOHOJATEIbCTBY
PecnyOnukn Kazaxctan u AszepOaiimkana. IIpoananusupoBaHbl HpOLEAYpPHl Pa3pelieHus] KOJIIEKTUBHBIX
TPYJOBBIX CIIOPOB ITOCPEACTBOM HMPUMHUPHUTEIBHEIX MPOLERYpP, CPEIH KOTOPBIX COTJIACUTENEHBIE KOMUCCHH,
TIPUBJICYCHUS] TIOCPEIHUKA U TPYIOBbIe apOuTpaxn. OcoOeHHOE BHUMaHHE aBTOPOM YAEIEHO IIPaBOBBIM OC-
HOBaM IIOTOTOBKH M IIPOBEIEHHs 3a0aCTOBOK, IPOAHAIN3NPOBAaHEl OCOOCHHOCTH 3aKOHOJaTebcTBa Kazax-
craHa 1 Asep0aiijykaHa B 9aCTH BO3MOXHOCTH HCIIOJIb30BaHUS JAHHOTO CIOCO0a IPH Pa3pelleHUH KOJIIeK-
THBHBIX TPY/IOBBIX CIIOPOB.

Kniouesvie cnosa: TpynoBoil JOrOBOpP, TPYLOBOI criop, KOH(IUKT, KOJJIEKTUBHBIN 10TOBOP, PaOOTHUK, pado-
TOZATEllb, COTTIACUTENbHAS KOMHUCCHUS, TPYJOBOH apOUTpax, CyA.

Konctutynuu Pecriy6nuk Asepbadimkan u Kazaxcran mpeaycMaTpuBarOT NpaBO Ha KOJUIEKTHUBHBIE
TPYAOBBIE CIOPHI M MX pa3pellieHHe B IMOPsIKE, YCTAaHOBJIEHHOM TpyInoOBBIM KOIEKCOM, BKJIIOYAs IIPAaBO
Ha 3ab0actoBkH (4. 3 c1.24 Koncturyruu KP u ct. 36 Korcturyuu AP) [1; 2].

KonnexTuBHBINA TPYJOBOM CHOP — 3TO HEYPETYIMPOBAaHHbBIE pa3HOTIAcUs (Hecorjacus) MeXIy TpyI-
1ol pabOTHUKOB M pabOTOAATENIEM IO BOIPOCAaM IIPUMEHEHUS TPYIOBOI'O IIpaBa coO CTOPOHBI paboTomaTesns
WIKA €ro MpeAcTaBUTENeNd — IOJDKHOCTHBIX JIMI[ 110 MOBOJAY YCTaHOBJIEHHUS W M3MEHEHMS YCIOBUH Tpyla
(BKIIOUast 3apabOTHYIO IJIAaTy), 3aKJIIOYCHHUS, N3MEHEHHUS U BBITIOJHEHHS KOJUIEKTUBHBIX JOTOBOPOB (CorJia-
LIEHWH) TI0 BOIIPOCaM COLUANBHO-TPYAOBBIX OTHOIIEHUH [3; 4].
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Ha mpakTuke 0CHOBO¥H I KOJUIGKTHBHOTO CIIOPA SIBISIOTCS YacTO IMOBTOPSIONINECS WHIUBUIYaIbHEIC
CIIOPBI, KOTOPBIE HEOOXOIUMO pa3peliaTh B MOPSAKE M Ha YCIOBHSX, MPEAYCMOTPEHHBIX CT.cT. 170-177
Tpynosoro koaekca PK [4]. OgHako u3-3a OSCIIEUHOCTH HE TOJBKO padOTOAaTE s, HO U CaMUX PaOOTHHUKOB
(BKITIOYAs neiicTBYIONIHE MPO(COI3HBIE KOMUTETHI) HA MHOTUX MPEIIPHUATUSX HE CO3AaHbI COTTIACUTEIhHBIC
KOMHUCCHH. B ycnoBusx, Korjia He yaemiseTcs IOJDKHOTO BHHMAaHHUS Pa3pelieHHo JIOKaIbHOTO (MHANBHIY-
aIBHOTO) KOH(IMKTA, CO3/1aeTcs OJaroiaTHas Mo4Ba i MOABIEHHUS KOJUIEKTUBHOTO TPYIOBOTO CIIOPA.

KoHpaukT MoxeT OBITh UCUEpIIaH, eCiii Ha oOpalleHue paOOTHUKOB PabOTOAATENh OTPearupyer Io-
JIOKUTENEHBIM PEIICHUEM, T.C. YAOBICTBOPSHHEM MX TpeboBaHUil. B aTOM cinyyae pa3Horiacus mpekparia-
IOTCS, U KOJUIGKTMBHBIA TPYAOBOW crop He Bo3HHKaeT. Ho ecnmm paboromarens coobmaer pabOTHHKaM
(MX TpeacTaBUTEISIM) 00 OTKIIOHSHHMH BCEX WIIM YacTH TPeOOBaHMI MM BOOOIIE HE COOOIIaeT CBOCTO pellie-
HUS MIPEICTABUTEIILHOMY OpraHy paOOTHUKOB, TOT/Ia M BO3HUKAET KOJUIEKTUBHBIA TPYJOBOH criop. MoMeHT
Mepexo/ia Pa3HOTJacHii B KOJUIEKTHBHBIM CIOp HA3bIBAE€TCS HAYajIOM KOJJIEKTHBHOTO TPYAOBOTO CIIOpa
[5; 9].

Kak B Kazaxcrane, Tak u B A3epOaiimxanckoii Pecrry0nrke BOSHUKHOBEHUE KOJUIGKTHBHOTO TPYIOBOTO
criopa MOXXET OBITh CIPOBOIIMPOBAHO W3JaHMEM akTa pabOoTONATeNs NPU HEMOCTHIKEHUHM COTJIaCOBaHUS
C IpencTaBuTeNsIMA paboTHHKOB. Hampumep, cormacuo m. 7 ct. 12 TpymoBoro xoxekca PK mpu m3panmm
paboTomaTeneM akTa 0e3 ydeTa MpeaoxKeHui (TTOTHOCTHIO JIN00 YacTH) MPEACTABUTENIN PAOOTHUKOB BIIPABE
HaYaTh MPOIEAYPY KOJUIEKTUBHOTO TPY/IOBOTO CIOPA.

CrnexyeT OTMETUTH, YTO KOJJICKTUBHBIA TPYJOBOW CIIOp B AMHAMHUKE MPOXOAUT CIEIYIOIINE CTAIMH:
BBIBIDKEHUE TpeOOBaHMIA; pacCCMOTPEHHE CIIOpa €r0 CTOPOHAMH; PACCMOTPEHHE CIOopa MPUMHPUTETHEHON
KOMUCCHEH; pacCCMOTPEHHE CIIOpa C YYaCTUEM MOCPEIHHUKA; PACCMOTPEHHUE CIIOPa TPYAOBEIM apOUTpaKeM.

B ciiyuae BO3ZHUKHOBEHHS Pa3HOTIACHI MEXy CTOPOHAMHU pabOTHUKU (OPMHUPYIOT CBOM TPeOOBaHUS
Y BBIABUTAIOT WX mepen padoTtomareneM. [IpaBoM BBEIABIKCHHS TpeOOBaHUIN 007agar0T caMu pabOTHUKU U
ux npejacraButenu. TpeboBaHus QOPMUPYIOTCS, KaK MPaBUIIO, TPYIIION JIMI] TaK HAa3bIBAEMOTO «OpTaHU3a-
IIMOHHOTO KOMUTETa» ISl PACCMOTPEHMsSI MX Ha coOpaHuu a1b0 KoH(epeHIu padoTHUKOB. Oco00 ciemyer
OTMETHUTH TaKOH IOPHINIECKHNA aCTIeKT, KaK MPaBOMOYHOCTh YKa3aHHBIX BBIIIE MPEICTABUTEIHHBIX OPTaHOB
TpynoBoro komiektuBa. Kak B AzepOaiimkane, Tak 1 B Kazaxcrane TpeboBaHUs paOOTHUKOB (OPMHUPYIOTCS
U yTBepXKIaroTcs Ha oOmieM coOpannu (KoH(epeHuun) paboTHUKOB. Ob1ee coOpaHre pabOTHUKOB CUUTA-
€TCs IPAaBOMOYHBIM, €CITH Ha HEM MPHUCYTCTBYIOT HE MEHee MOJIOBHHBI OT O0IIEro ymcia paboTHUKOB opra-
Hu3aruy. KoHdepeHus cuntaercs mpaBOMOYHOMN, €CIIM Ha HEW MPUCYTCTBYIOT HE MEHEe IBYX TPETeH aere-
raToB, U30paHHBIX pAOOTHUKAMH B COOTBETCTBUH C IMTPOTOKOJIBHBIMU PEIICHUSIMU COOPAHUM, TIPOBEICHHBIMU
B CTPYKTYPHBIX MMOJPA3JEICHIUIX JaHHOH opraHu3anuu. TpeOoBaHHsS PaOOTHUKOB CUUTAIOTCS NMPUHSTHIMH,
€CJIM 32 HUX OTIAHO OOJIBIIMHCTBO T'OJIOCOB YYaCTHUKOB coOpaHus (koH(epeHiuun). [Ipn HEBO3MOXKHOCTH
poBeeHus coOpanust (KOHpEpeHITUN) PabOTHUKOB MPECTABUTEIbHBINA OPTaH UMEET IIPABO YTBEPAUTH CBOC
penieHue, coopaB MOANKCH 00JIee MOJOBUHBI PAOOTHUKOB B ITOIEPIKKY BHIIBUHYTHIX KM TPEOOBaHUM.

JlHeM BO3HWKHOBEHUS KOJJIEKTUBHOTO TPYAOBOTO CIIOpA CYUTAETCS JINOO J€Hb MICHMEHHOTO YBEIOM-
sieHus paboronaress (00beqUHEHHS paboTomaTeNeill) 0 TpeOOBaHUAX PAOOTHUKOB, YTBEPKIACHHBIX PEIICHHU-
eM ob1ero coopanus (koHpepeHn), MO0 TCHb UCTCUCHHS CEMHU KAICHIAPHBIX JHEH CO JHS MOydeHUS
BBIIBUHYTBIX pa0OTHHKAMHU TpeOOBaHUH B Cilydae HECOOOILICHUS paboTomaTesieM, 00beIuHEHHEM padoToIa-
TeJlel CBOMX pEeIlICHU.

ITo 3akoHOmaTenscTBY A3zepOaiimkaHa paboTomaTeNlb 0053aH YBEJOMUTh PAOOTHUKOB WM PO COI03-
HYIO OpraHH3allMi0 O CBOEM DPEUICHHH 10 KOJUICKTHBHEIM TPEOOBaHHMSM B MUCHMEHHOW (OpMe B TCUCHHE
S pabounx JHEW ¢ MOMEHTa IpeACTaBJIcHUs TpeOoBaHui. B ciydae, eciM KOJJIGKTHBHBIN MPaBOBOM Criop
Hayvaycs, paboTojaTens 00sM3aH B TeUEHUE 3 pabOUYMX JAHEH COOOIIUTH COOTBETCTBYIOIIEMY OpraHy WCIIOJ-
HUTEIIEHOM BIIACTH, KaKUM B A3epOaiipkaHe siBisercs MUHUCTEPCTBO TPy/a U COIMAIEHOM 3alUThl Hace-
JIEHWsI, 0 Havajie KOJJIEKTUBHOTO cropa. TpymoBoii kofekc AzepbaiipkaHa HE JOITyCKaeT MmpaBa MPeIbsiB-
NATh TpeOOBaHUS, HE COOTBETCTBYIOUINE SKOHOMHYECKHM BO3MOXKHOCTSIM pabortomatens. OmHAKO 3TO
HE O3HAYaeT, 4TO paboToJaTeb B KaXJIOM MPEIbIBIICMOM TPEOOBAHUHM MOXKET CChUIATHCS HA CBOU 3KOHO-
MHYECKHE BO3MOKHOCTH. Tak, 4. 4 cT. 262 TK AP ycraHaBiuBaeT: B TaKOM Ciy4ae paboToaareib JOKEH
JI0Ka3aTh, 9TO MPEIbsSBICHHBIE TPeOOBAHMS HE COOTBETCTBYIOT €r0 SKOHOMHUYECKHM BO3MOYKHOCTSIM TOJIBKO
Ha OCHOBAaHMHM 3aKJII0ueHus ayauropa [3].

K nepeunro TpeboBaHuH, paccMaTpUBaeMbIX PAOOTHUKAMHU, OTHOCITCS TPEOOBAHUS TI0 BOIIPOCaM ycCTa-
HOBJICHUSI ¥ U3MEHEHHSI YCIOBHUU ¥ OIUIATHI TPYJa, 3aKIIOUCHHS, I3MEHEHNS M BBIIOJTHEHUS KOJUIEKTHBHBIX
JIOTOBOPOB W COTJIAIICHUH MEXKIy paOOTHUKAMHU U paboToaTeNIeM, 00bEAMHEHUEM pa0doToIaTeleH.
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CornacHO Ka3aXCTaHCKOMY 3aKOHOJATEILCTBY TPeOOBaHUS paOOTHUKOB, O()OPMIICHHBIC B IMCEMEHHOM
BUJIC, HANPaBISIIOTCSA paboTomaTelto, 00beIMHEHUsIM padoToaTeNell B TeUeHHE TPeX KalleHJIApHBIX JAHEH
CO IHS MpOBeIeHHUs 001ero coopanus (koHdepeHnn) padotaukoB. Eciu TpeboBaHUs 10 BOIpocaM ycTa-
HOBJICHUSI ¥ U3MEHCHHSI YCIIOBUU ¥ OILIATHI TPYJa, 3aKIIOUCHHS, H3MCHECHUS U BBIMIOJIHCHUS KOJUICKTHBHBIX
JIOTOBOPOB U COTJIANICHUH MEXIy pabOTHHKaMHU M paboTojareneM, oObeIMHeHHEM padoToaTeneil BhlBH-
raroTcsi pabOTHUKaMHU pa3HBIX paboTonaTeneil, TO Ha3BaHHbIE TPEOOBAaHUS MOTYT MPEACTABIATh OTPACIEBBIC
WM PEeTrHOHANBHEIC 00BhEIMHEHHS TTPOPECCHOHAILHBIX COF30B JIMO0 MHBIC YIIOJTHOMOYCHHBIE PA0OTHUKAMU
¢usnueckue u (WIM) PUANYECKUE JTUTIA.

Paboronarens, o0benuHeHne paboromaTeneil 00s3aHbI BO3/ICPKUBATECS OT BCSKOTO BMEINATEIbCTBA,
CITIOCOOHOTO BOCIPEIITCTBOBATh TPOBEICHUIO COOpaHMs (KOHPEPEHIHMH) paOOTHUKOB IO BBIIBIKCHHIO
TpeboBanmii [6; 635]. Crates 290 TK PK mpenycmarpusaert, uto paboroaatens, o0beaAnHeHHE paboTonaTe-
Jiei 00sI3aHbI PACCMOTPETh BBUIBUHYThIC pabOTHUKAMH TPeOOBaHUS HE TO3JHEE CEMH KaJCHIApHBIX JHEH
CO IHS WX TOJYYSHHS M MPUHATH MEPHI ISl UX pa3pelieHus], a P HEBO3MOKHOCTH pa3pelieHnus B yKazaH-
HBII CPOK JIOBECTH CBOM PEIICHHS U MPEIIOKCHHS B THICBMEHHOM BHJIE 10 PA0OTHUKOB, C YKa3aHHEM CBOUX
MpeACTaBUTENEH ISl JadbHEHIIero pacCCMOTPEHUS BOHUKIINX pa3Horiacuit [4].

CorracHo 3akoHOmaTeasCTBY Pecrryonuku Kazaxcran Ha m000# U3 CTaamii pacCMOTPEHUS KOJUICKTHB-
HOTO TPYAOBOTO CIIOpa CTOPOHBI MOTYT 00OpaTUThCS K MocpeqHUKY (Meauaropy) [7]. [Ipoueaypa nocpennu-
YeCcTBa SBJISCTCS CAMOCTOSTEIBHOW 10 OTHOIIEHUIO K MPUMHPUTEIBHBIM HPOIIEypaM B MPUMHPUTEILHOM
KOMHUCCHH U MOXKET HITH MapajliIeIbHO C HAMH.

Hcrnonp30BaHNe MPUMHUPUTENBHBIX MPOIEAYP MPH pa3pelieHNH KOJUIEKTUBHBIX TPYAOBBIX CIIOPOB OC-
HOBaHO Ha MEXIYHApOIHBIX MpaBoBBIX HOopMax. Pexomenpamus MOT Ne 92 (1951) «O moGpoBoiabHOM
MPUMUPEHUH U apOUTpake» YCTaHABIHMBAET cIenyrolue oOmiue mpapuia: 1) ¢ HeNblo CIIocOOCTBOBAHUS
MPEIYNPEXKICHHIO U Pa3pElICHUIO TPYAOBBIX KOH(IUKTOB JIOKHBI CO3/IaBaThCsl OPraHbl M0 JOOPOBOJILHO-
My TPUMHUPEHHUI0; 2) B KaXIbIi OpPraH 1Mo JOOPOBOJLHOMY MPUMHUPEHHIO JODKHO BXOIUTH PaBHOE YHCIIO
MpecTaBUTelNel OT MPeANPUHUMATENCH U TPYASAIIUXCS; 3) MPUMHUPHUTEIbHAS TPOIleypa J0KHA OBITH Oec-
IUIATHOM M ONEepaTUBHOW, CPOKH JOJDKHBI CBOAMTHCA K MUHUMYMY; 4) JOJDKHBI IPUHUMATHCS MEPHI, YTOOBI
MPOLEAYPa MOTJIa HAYaThCs I10 MHUIIUATHBE JIF00O0H U3 CTOPOH KOH(MIMKTA WU OPraHOM I10 T0OPOBOIBHOMY
MPUMHPEHHIO; 5) CTOPOHAM CJIEIyeT PEKOMEHIIOBATh BO3JICPKUBATHCS OT 320aCTOBOK U JIOKAyTOB B TEUCHUE
BCEro BPEMEHH BEACHHUS MEPEroBOPOB O MPUMHPEHHH; 6) BCE COTJAIIECHUS, JOCTUTHYTHIE CTOPOHAMH B pe-
3yJbTaTe MEPETOBOPOB, COCTABIISIIOTCS B MUCBMEHHOH (hopMe W UMEIOT PaBHYIO CHITY C JOTOBOPAMH, 3aKITIO-
YaeMBIMU B OOBIYHOM TIOpsKe [8].

B nactosmee Bpemst HopMbel 1 TK PK, 1 TK AP coOTBETCTBYIOT 3THM MEXKIYHAPOIHBIM IIPHUHITATIAM.
CrnenyeT OTMETUTh, uTO A3epOaiimkanckas Pecniybonuka parudunuposaia 6onee 60 kouseniuit MOT.

B mopsinke mpuMHPUTENHHBIX MPOIEIYP PaCcCMaTPUBAIOTCS OTKIIOHCHHBIC paboToiareneM, oObeanHe-
HUEM paboTojaTeNell WM yIOBICTBOPCHHBIC UMH YaCTHYHO TpeOOoBaHUs paOOTHUKOB. [IpuMmuputensHbie
MPOLIEAYPHI TIPEACTABISAIOT COOOM pa3pelnieHre KOJUIEKTHBHOTO TPYAOBOTO CIIOpa ¢ MOMOIIBIO TOOPOBOIH-
HOTO JIOCTIDKEHUS COTJIACOBAHHOTO PEIICHHS Ha CTaIusIX MPUMUPEHUS: IEPBOHAYAIBHO — B IPUMHUPUTENb-
HOW KOMHUCCHH, a TIPY HETOCTUKCHHUH COTJIANIICHHSI B HEH — TPYIOBBIM apOUTpakeM.

OCHOBHBIMH NPUHIIAIIAMH Pa3pEIIeHUs KOJJIEKTHBHBIX TPYAOBBIX CIIOPOB B MOPSAIKE TPUMHUPHUTETHHBIX
MpOLIEAYp SBISIOTCS: PAaBHONPABHOE MPEICTaBUTEIHCTBO CTOPOH B OpraHax IMPUMHPEHHsS, PaBHOIPABHE
CTOPOH B TIEPErOBOPaxX M MPHUHITHU PEIICHUH, MPUMHUPUTEIHLHO-MAPTHEPCKHA XapakTep MPOLEAyphl pac-
CMOTpPEHUS Ccriopa, 00s3aTEeNbHBINA XapaKTep WCIOIHCHUS MPUHATHIX PEIICHUH I CHOPSIIUX CTOPOH,
OTCYTCTBHE KacCCAIlMOHHOW WHCTAHIMU MO 00XAJIOBAaHHWIO MPHUHATHIX pemeHuil. K paccMoTpeHuio Kojek-
THBHOTO TPYJIOBOTO CIIOpa Ha OO0 U3 CTaJUi MPUMUAPHUTEIBHBIX TPOIEYP CTOPOHBI MOTYT IPUBJICYb I10-
CpeIHUKA.

[TepBoii 1 00s3aTEIBLHON MPOLICAYPOH IIPU PACCMOTPEHUH KOJIJICKTHBHOI'O TPYAOBOTO CIIOPa B HOPSIIKE
MIPUMHUPHUTENHHBIX MPOLENYp SBISETCS PAcCMOTPEHHE €ro B NMPUMHUPHTEIHHONH Komuccmu. Kak mpaBwuio,
MPUMHPUTEIHHAS KOMUCCHS — 3TO OPTaH, CO3/1aBaeMbIii 110 COTJIAIIICHUIO MEKy CTOPOHAMHU KOJUICKTUBHO-
r0 TPYAOBOTO CIIOpa IJIsl €r0 YPEeTyJIupOBaHUs IIyTeM NMPUMHUpPEHHs: CTOpoH. Ha 3Toit cragum nmpumMupeHus
CTOPOHBI KOJIJIEKTUBHOTO TPYIOBOTO CIIOpa CTPEMSTCS BBIPa0OTaTh COTTIACOBAHHOE PEILICHHE ITyTEM B3amM-
HBIX YCTYIIOK U KOMITPOMHUCCOB. [IpuMupHTenbHass KOMHCCHUS SIBIIICTCS 00SI3aTEILHBIM 3TANIOM Pa3peIICHUs
KOJUICKTUBHOTO TPYIOBOTO CIIOpa B TOPSAIKE MPUMUPHUTEIBHBIX Tporenyp. [Ipu oTkaze paboromatens
OT YJIOBIICTBOPEHHSI BCEX WM 4YacTh TpeOOBaHWU pabOTHUKOB WIIM HEYBEIOMJICHHHM O CBOEM DPEUICHUH
B TPEXJHEBHBII CPOK CO3JIaeTCs TPUMUPUTENBbHAS KOMUCCHS, KOTopas (OpMUpPYETCS W3 TpEACTaBUTEICH
CTOPOH KOJUIEKTUBHOT'O TPYIOBOTO CIIOpa HA PaBHONpPaBHOH ocHOBe. O053aTEILHOCTh PACCMOTPEHHUS CIIopa
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MPUMHUPUTETHEHON KOMUCCHEH TPeAONpeAessieTCs] TEM, YTO MOCJe PACCMOTPEHHUS KOJUIEKTUBHOT'O TPYIOBOTO
criopa MPUMHPHUTENFHOW KOMICCHEH CTOPOHBI CIIOpa BIIPaBe MEPEHTH K MCIIOIB30BAHUIO IPYTHX MPUMHUPHU-
TEJTHHBIX (HOPM pa3perieHus cropa.

CornacHo Ka3axCTaHCKOMY 3aKOHOJATENbCTBY NPUMHUPUTENbHAS KOMUCCHS CO3[aeTCsl CTOPOHAMH B Te-
YeHHUE TPeX KaJCHAAPHBIX JHEH CO AHS JOBEACHHS O CBEIACHUS paOOTHHUKOB (MX MpeacTaBUTENCH) paboTo-
naTeyeM, o0bequHeHHEM paboToaareiel (MX MPEACTaBUTEISIMHA) CBOCTO PEILCHUS 10 BBIABUHYTHIM TPeOO-
BaHUSAM pa0OTHUKOB JIMOO CO JTHS HECOOOIICHUs pabOTHUKAM (MX IMPEICTaBUTENsIM) paboToaareneM, o0be-
OUHEHUEM paboTrofarenell (MX MPEeACTaBUTENSIMH) CBOETO PELICHHUS MO BBIABHUHYTHIM TpeOOBaHUSIM paboT-
HHUKOB (110 UCTCUECHUHU CEMH JTHEH CO JHs TOBEACHHUS 10 paboTonareis TpeOOBaHuUi), THOO CO HS COCTaBJIe-
HUS TIPOTOKOJIA Pa3HOIJIACHH B X0/ KOJUIEKTUBHBIX MEPETOBOPOB.

[IpumupuTensHass komuccust (GopMUpyeTcss W3 IMpeACcTaBUTENCH CTOPOH KOJUIEKTUBHOIO TPYIOBOTO
Criopa Ha MapuUTEeTHOI OCHOBE. PemieHne o co3gaHny MPUMHUPHUTETHHON KOMUCCUH O(OPMIIIETCS aKTOM pa-
00TOAATEINISI M pelliCHHEM TpeJicTaBuTeNnei paboTHUKOB. [1opsiiok paboThl MPUMUPUTETHFHON KOMUCCHU 3a-
KOHOZATEJILHO He yperynupoBaH. CTOPOHBI TPYIOBOTO CIIOpa CBOOOAHBI B YCTAHOBJICHUH MOPSAAKA PACCMOT-
penust TpeboBaHUK PaOOTHUKOB (MX MpeAcTaBUTEIEeH) MPUMUPHUTENEHOW KOMUCCHEW — 3TOT MOPSAAOK OTpe-
JIEJISIETCS TIO COTJIAIIEHHIO CTOPOH U 0(OPMIIETCS IPOTOKOIIOM.

Pemenne npuMHpUTENHHON KOMUCCHH TPHUHUMAETCS MO COTJIAILICHHIO MEXAY CTOPOHAMH Ha OCHOBE
MEeperoBopoB, oopMIIsieTcs MPOTOKOJIOM, KOTOPBIM MOAMUCHIBACTCS MPEACTABUTENSAMU CTOPOH. Pemenne
MPUMUPUTEIFHON KOMHUCCHH UMEET JUIsSi CTOPOH 00sI3aTeNbHy0 cHily. Eciin 06e cTOpOHBI TIPUIIIIH K COTJIa-
IIEHUIO, KOJUIEKTUBHBIM TPYIOBOH CHIOp 3aBepIIacTCs Ha JAaHHOM JTalle, €ClIid HET, TO PacCMOTPEHHE KOJ-
JIEKTUBHOT'O TPYAOBOTO CIIOpa MEPEXOIUT K CIEAYIOLIEMY 3Taly — IPUHATHIO MEp K MPUMHUPEHHIO B TPYIO-
BOM apOuTpaxe, KOTOPBIA SBISAETCS BTOPHIM 3TAllOM pa3pelieHus Cropa MyTeM MPUMHPUTEIBHBIX TpOIe-
nyp. ns opranuzanmii, B KOTOPBIX 3aKOHOM 3aIlpeIieHO WIIM OTPaHWYEHO MpoBeaeHne 3a0acToBok (cT. 303
TK PK) [4], co3nanue TpymoBoro apouTpaxka 00s3aTelnbHO, U TPYI0BOI apOUTpaxk SIBISETCS 3aBEPILAOIIUM
3TarOM NPUMHUPHUTEIHHBIX TPOLEAYP.

B Asep6aiimxanckoit Peciyommke B cooTBeTcTBHH cO cT 265 TK AP as paspemeHns KOUICKTHBHBIX
TPYAOBBIX CIIOPOB MOTYT OBITH HCIOJIB30BaHbI CIEIYIOUINE MPUMHUPUTEIBHBIE CIIOCOOBI: COTJIACHTENbHAS
KOMHCCHS; TIOCPETHUK; TPy J0BOM apouTpax [3].

B orimume ot 3akoHomaTenscTBa PecnyOnuku Kazaxcran B TK AP cosmanue, opMupoBaHue U pac-
CMOTpEHHE KOJUIEKTUBHBIX TPYJIOBBIX CIIOPOB B COTJIACHTEIHFHONW KOMHCCHHU OTIpeneiseTca padounMu, a He
KaJleHIapHBIMHU AHAME. CorflacuTesbHasi KOMUCCHsI TI0 3aKOHOAaTenbeTBY AP co3maercst B TeueHue 3 pabo-
YUX THEH ¢ MOMEHTa BOZHUKHOBEHHS KOJIJIEKTUBHOTO TPYJOBOTO CIIOpa U OHUIHAIBFHO 3aKPETUISETCs] COOT-
BETCTBYIOIINM TIPUKA30M (pacmopsnKeHHEM, ITOCTaHOBIEHHEM) paboToAaTeNs M PEelIeHUEeM TPeCTaBUTEIeH
paboTHuKOB. KOJUIEKTHUBHBII TPyIOBOH CIOP paccMaTpHBAETCsl COTJIACHTENBHOW KOMHUCCHEH B TEUCHHE 5
pabouux gHel co qHs ee co3naHui. Ecnu ctopoHamu ObIJIO JOCTHTHYTO B3aUMHOE COTJIacHE B COTJIACHTEINb-
HOM KOMHCCHH, TO 00 3TOM COCTABIISIETCS] TPOTOKOI. A €CIIM CTOPOHBI HE JOCTUTIIN COTJIACHS, TO COCTaBIIS-
ercst mpotokoi o pazHortacuu (TK AP 266) [3].

CornacHo Ka3aXCTaHCKOMY 3aKOHOJAATENBCTBY TPYIOBOH apOMTpask — 3TO BPEMEHHO JEHCTBYIOLIUHA
opras, co3aBaeMblii CTOPOHAMHU KOJUIEKTHBHOTO TPYIOBOTO CIIOpa B TE€UCHHE IISITH KaJICHAAPHBIX IHEH
CO JIHS TIpeKpaiieHus paboThl MPUMHPHUTENEHOW KoMUcchu. TpynoBoii apouTpaxk GopMupyercs ¢ yqactuem
YJICHOB PECIyOIIMKaHCKOH, OTpaciieBOH WIJIM PErHOHaIbHOM KOMHCCHH MO PEryJMpOBaHUIO COLUAIBHO-
TPYIOBBIX OTHOIIEHWH. B cocTaB TpynoBoro apOutpaka BKIIOYAIOTCS MPEICTaBUTEIN OOIIECTBEHHBIX 00BEIH-
HEHUH, roCyJapCTBEHHBIA MHCIIEKTOP TPy/a, CHEUAUCTbI, SKCHEPThl U Jpyrue juna. [lepcoHanbHbI cocTaB
TPYAOBOrO apOUTpaka M KOJMYECTBO WICHOB apOUTpa)ka ONPEeIIOTCS COrJIallieHHEM CTOPOH KOJUIEKTHB-
HOTO TPYAOBOTO criopa. TpymoBoi apOUTpak JOKEH COCTOSATh HE MEHEee YeM W3 IATH desnoBek. [Ipeacena-
TEIb TPYAOBOTO apOUTpaXka M30MpaeTCsi CTOPOHAMH W3 YUCIIA YICHOB apOuTpaxka.

ITo 3akoHOmaTeNbCTBY AP TpymoBoit apOUTpask cO3/1aeTCs COBMECTHRIM PEIICHUEM CTOPOHAMH KOJIIEK-
TUBHOTO TPYJOBOTO criopa He mo3anee 5 padounx nuei (ct. 268 TK AP) [3]. Eciu 3akoHogatens Pecy0mm-
ku KazaxcTaH ycTaHaBIMBAaeT COCTaB TPYJOBOTO apOHUTpaka B KOIIMIECTBE HE MEHEE ITATH YEIIOBEK W TIpPeJ-
cefarenb TPYAOBOTo apOuTpaxa n30UpaeTcs CTOPOHAMH KOJUIEKTHBHOTO TPYIOBOTO CIIOpa, TO MO 3aKOHO/a-
TeabcTBY AP TpynoBo#i apoutpaxk ¢popMupyeTcs B KOJIHMYECTBE HE MEHEE TPEX UYeNOBEK, a MpeaceaaTeib
apOuTpaka n30upaeTcs apOUTpaMu U3 CBOETO COCTABA.

CorracHo 3aKkoHOIATeNbCTBY Pecrrybnuku KazaxcTaH KOJICKTUBHBIN TPYAOBOU CITOP pacCMaTPHBACTCS
TPYAOBBIM apOUTpaskeM C 00s3aTeIbHBIM Y4acTHEM MNpPEACTABUTENCH CTOPOH KOJUIEKTUBHOTO TPYIOBOTO
CTopa, a MpHU HEOOXOJMMOCTH TaKXKe C y4acTHEM MpeACTaBUTECH APYIHX 3auHTepecoBaHHbIX Jinll. [lops-
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JIOK pabOTHI TPYIOBOTO apOUTpaka 3aKOHOJIATENILHO HE yperyaupoBaH. CTOPOHBI TPYIOBOTO CIIOpa CBOOOI-
HBl B YCTAaHOBJICHHUW TOPSIKA PACCMOTPEHHS TpeOOBaHWI paOOTHHKOB (MX TPEACTaBUTENEH) TPYIOBHEIM
apOuTpaXkeM: MpoIeaypa pacCCMOTPEHHUS CIIOpa OMPEICIISETCS TPYAOBBIM apOUTpakeM U TOBOJIUTCS IO CBe-
JICHHsSI CTOPOH KOJUIEKTUBHOTO TPYAOBOTO CIIOpA.

Pemenne TpynoBoro apOuTpaxa MpUHAMAETCS HE TIO3/IHEE CEMH KalleHAApHBIX JHEH CO THS ero co3/a-
HUS TPOCTHIM OOJBITMHCTBOM T'OJIOCOB HYJIEHOB apOuTpaka. [Ipm pasmereHnn rojiocoB YJIEHOB TPYIOBOTO
apOuTpaxa MOPOBHY PEIIAIOIINM SBIISETCS TOJIOC Mpeaceaarens. Perenrue 10mKHO ObITh MOTHUBUPOBAHHBIM,
M3JIAaraThCs B MUCHBMEHHON (pOpME M MOMAIMCHIBATHECS BCEMU WieHamu apOutpaxa. [Ipu HeIoCTHKEHHUH CO-
TJIAIIEHAs CTOPOH KOJUIEKTHBHOTO TPYIOBOTO CHOpa B MPUMHUPHUTEIHFHOW KOMICCHU B OpPraHU3aIUsaX, B KO-
TOPBIX 3aKOHOM 3alpelieH0 WM OTPaHHYCHO TPOBEACHUE 3a0acCTOBOK, CO3/aHHE TPYAOBOTO apOuUTpaxa
00s13aTenbHO. PenieHne TpymoBoro apOWTpaka sSBISETCS 00S3aTEIBHBIM NI UCTIOJIHEHUS! CTOPOHAMH KOJI-
JIEKTUBHOTO TPYAOBOTO CIIOpA.

Tpynosoit konekc PecnyOmuku AsepOaiikaH TakKe yCTaHABJIMBAeT, YTO PACCMOTPEHHE KOJIJICKTHB-
HBIX TPYJOBBIX CIIOPOB B TPYAOBOM apOUTpaxke HE OJKHO MPEBHIMIATh 7 pabounx gaHel. Jlanee, ecmu cro-
POHBI KOJUIGKTMBHOTO TPYJIOBOTO CIIOpa 3apaHee JIOTOBOPHIIMCH 00 00sI3aTENFHOCTU PEIICHUS TPYAOBOTO
apOuTpaxa, TO CIIOp CYUTAETCS] OKOHYATEIHHO PEUICHHBIM PEIIeHHEM apOuTpaxa, U MpOJ0IDKEHHE CIIopa He
noryckaeTcst. To eCTh eCJIM CTOPOHEI He IOTOBOPHIIUCH 00 00513aTEIIBHOCTH PEIICHUS TPYAOBOTO apOUTpaxka
Y HE COTJIACHBI C BEIHECEHHBIM PEIICHUEM, TO COCTABJISICTCS MTPOTOKOJ O Pa3HOTJIACUHU CTOPOH, a KOJUICKTHB-
HEIN TPyIOBOH criop mpojoikaeTcs [3].

ITapamtensHO paboTe MPUMHUPHTEIHLHON KOMHCCHH M TPYIOBOTO apOWTpaska Ha JIO0OW CcTamuu pac-
CMOTPEHHS KOJUICKTHBHOTO TPYIOBOTO CIIOpa CTOPOHBI MOTYT OOPaTUThCS K mocpenHuky. [locpenanyectBo
— 3TO TpOoleAypa MPUMHPEHHSI CTOPOH KOJUIEKTHUBHOTO TPYIOBOIO CIIOpA C YYaCTHEM HE3aBHUCHMOTO DKC-
nepra-nocpenuuka. Ilpomenypa nmocpenHndecTBa ABISETCS HEOOS3aTENBHOM, T.€. MPHUBIEKATh WIH HE MPH-
BJICKATh IMOCPEAHHUKA PEIIAIOT CTOPOHBI KOJUIGKTHBHOTO TPYIOBOTO cropa. [Ipomenypa mocpeaHudecTBa
MOXET OBITh CAMOCTOSITETIFHON MO OTHOIICHHWIO K MPUMUPHUTEIBHBIM MPOIEAYPaM B MPUMHPUTEIBHON KO-
MHUCCHH, TPYZOBOM apOUTpake M MOXKET HATH MapalyielbHO ¢ HUMU. [lopsSaok paccMOTpeHus KOIEKTUBHO-
T0 TPYAOBOTO CIIOpa C YYacTUEM TOCPETHUKA OINPENESISICTCS MO COTJIANICHUIO CTOPOH KOJUIGKTHBHOTO TPY-
JI0BOTO CIIOpA.

IHocpenank — nuo HewTpanbHoe. OH HE HAAENEH MOJTHOMOYHSIMH BBIHOCHTH KaKOe-THOO pelIeHue,
a TOJIBKO TTOMOTAeT IOCTUYh COTJIAIICHNUS, TIpe/iarasi CTOpOHaM aJIbTEPHATUBHI 110 TIPOIEAYPE U 0 CYIIEeCT-
BY IIEPErOBOPOB, CO3aBasi TEM CaMbIM YCIIOBHSI ISl JOOPOBOJILHOTO Pa3pelieHUs] KOJUIEKTUBHOTO TPYI0BO-
T'0 CIopa YCHIINSAMHU CaMHUX CTOPOH.

B kadecTBe MOCpPETHMKOB CTOPOHBI BHIOWPAIOT ABTOPUTETHBIX JIHI] M OpPTaHHU3AIN{, HE3aBUCHUMBIX
IO OTHOIICHHIO K CIIOPSIIUM cTopoHaM. Kpome Toro, ¢ coriiacusi CTOpOH KOJUICKTHBHOTO TPYJIOBOTO CIIOpa
pecnyOiIMKaHCKasl, OTpacieBasi, peruoHaIbHAS KOMUCCHH 10 PETYJIUPOBAHUIO COIMATBHO-TPYIOBBIX OTHO-
IIEHUH MOTYT MPHUBJIEKATh K paboTe MO YPETyIUPOBAHHIO KOJJIEKTUBHBIX TPYIOBBIX CIIOPOB PYKOBOAUTEIEH
1 paOOTHUKOB LIEHTPAIHHBIX M MECTHBIX UCTIOTHHUTEIHHBIX OPTaHOB, ACCOLMAINI U IPYTUX OOIECTBEHHBIX
o0BeAMHEHUH, paboToaTeNeH, a TaKk)Ke He3aBUCUMBIX SKCIIEPTOB.

Hapsimy ¢ 3TuM KOMIIETeHTHBIE OpTaHbl U JOKHOCTHBIE JINIA, MUHICTEPCTBA M X OpraHbl HAa MECTaXx,
a TaKkKe HayYHble Pa0OTHHKH W MHbIC apOMTPaXKHBIE ISl CIIOPSIINX CTOPOH OpPTaHbl, OPraHU3alUU H JINIA
MOTYT TIPEIJIOKUTh CBOE MOCPEIHUYECTBO IO COOCTBEHHOUW MHMIMATHBE. BO BcexX cirydasx u30paHUs TO-
CPEIHUKOB OT HUX HEOOXOUMO TMPEIBAPUTEIHHO TOIYYUTh TUCHMEHHOE COTJIACHE HA TIOCPETHUYECTBO.

Cornacho cT. 267 TK AP mocpenHuk uMeeT mpaBo TpeOoBaTh OT paboToAaTe/ s HEOOXOIUMBIC JAOKY-
MEHTBI ¥ WH(GOPMAITUIO, OTHOCSINUECS K KOJUIEKTUBHOMY TpyaoBoMmy criopy [3]. Ilocne cBoero Ha3zHaYeHHS
MOCPEHUK, B TCUCHHE 5 pabouyuX JHEU M3YYHB SKOHOMHUYECKOE TIOJIO0XKCHHUE TPEAIPUATHS, TPOTOKOJBI KO-
MHUCCHH, CO3aHHOM IS KOJUIEKTUBHBIX TIEPErOBOPOB, MPEIJIOKEHHS CTOPOH, a TAKXKE APYTUe HEOOXOIUMBIC
TOKYMEHTHI, pa3palaThiBaeT BapHaHTHI MPUMHUPEHUS MO3UINIA CTOPOH W MeperaeT Ha OOCYKICHHE CTOPO-
HaM. CTOPOHBI KOJUIEKTUBHOTO TPYIOBOTO CIIOPa 00SA3aHbl OOCYANTH MPE/IOKEHHBIE BAPHAHTEI C yY4aCTHEM
MOCpeTHIKa B TeUeHUe 5 paboumx qHei. Ecnu cTopoHBI 0100pWIIM OAMH W3 MPEJIOKEHHBIX BaPHAHTOB,
KOJUIEKTUBHBIH CIIOp CYMTAETCS pa3pelIeHHBIM U COCTaBJIsIeTCsS MPOTOKOI 00 3ToM. B ciydae, xoraa He mpu-
HUMAETCsI HU OJTUH W3 MPEJIOKEHHBIX BAPUAHTOB, COCTABIISIETCS POTOKOJ O PA3HOTIIACHH.

KomiekTUBHEIA TPYyZOBOH CIOp CUMUTACTCS 3aBEPIICHHBIM, €CIH CTOPOHBI JOCTHUIJIM COTJIAIICHUS
O TIOJTHOMY WJIM YaCTUYHOMY Y/IOBJICTBOPCHHUIO MIIH OTKIIOHEHWIO BBIBHHYTHIX PA0OOTHHKAMHU TPEOOBAHHH.
[Ipu 3TOM He MMeeT 3HAYCHUs, NMPUBJICKAJICS WIM HE MPUBJICKAICS MOCPETHUK K Pa3pEIICHUI0 TPYIO0BOTO
koH(pUKTa. BO Beex cirydasx TOCTUXKEHHS COTJIAIICHUS MEX]Ty CTOPOHAMH KOJUIEKTUBHOTO TPYIOBOTO CIIO-
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pa o ero pa3pelIeHn , C YIacTHEM MOCPEIHUKA WK 0e3 Hero, He3aKOHUEHHbIE IPUMHUPHTENbHBIC TPOLETy-
PBL IPEKPAILAOTCs, a YCIOBUSIMU Pa3peLeHUs CIIOpa CUUTAIOTCS YCIOBUS COIVIAIIEHHUS] MEKIY CTOPOHAMM.
YcnoBus cornameHus, JOCTUTHYThIe CTOPOHAMHU KOJIJIEKTUBHOI'O TPYIIOBOTO CIOPa, O(GOPMIISIOTCS B ITUCh-
MEHHOM (hopme.

JlocTukeHre corialieHust MeXAy CTOPOHAMU O pa3pelIeHUu KOJUIEKTUBHOIO TPYIOBOI'O CIIOPa BIEUET
3a co0o0il mpekpalleHue He3aKOHUYEHHbBIX IPUMUPUTENBHBIX IPOLENYP, a TaKKe 3a0aCTOBKH, €CIIM OHa Oblia
0ObsIBIICHA.

UneHbl NpUMHUPHUTEIBHOM KOMUCCHN HAa BPEMs YUacTHs B IIEPETOBOPAX MO pa3pelieHHI0 KOJUIEKTUBHO-
r0 TPYZOBOTO CIOpa OCBOOOXKIAIOTCSI OT OCHOBHOH pabOTHI C COXpaHEHHEM CpeiHeH 3apabOTHOH IIaThl.
VYuacTBylomue B pa3pelieHnH KOJJIEKTUBHOTO TPYIOBOTO CIIOpa MPEACTaBUTENN pabOTHUKOB, X 00beaH-
HEHUH HE MOTYT OBITh B MEPUOJ Pa3pelleHrs] KOJUIEKTUBHOTO TPYAOBOTO CIOPa MOABEPrHYTHI AWUCLMILIH-
HApHOMY B3BICKaHHMIO, TIEPEBE/ICHBI HA IPYTYI0 PabOTy WM C HUIMH HE MOTYT OBITh PaCTOPTHYTHI TPY/IOBEIC
JIOTOBOPBI 110 MHMLIMATHBE paboTopmareins, 0e3 HpPeABAPUTEIBHOIO COIJIACHSA OpraHa, yIOJIHOMOYUBIIETO
WX Ha MPEJICTaBUTENBCTBO.

CTOpOHBI U IPUMHUPHUTEIBHBIE OPTaHbl 0053aHbI UCIIOIH30BATh BCE BOZMOKHOCTH AJISl YCTPAaHECHUS TIPH-
YUH U 00CTOATENIBCTB, MOBJCKIINX BO3HUKHOBEHHE KOJUIEKTUBHOIO TpyZoBoro cnopa. Hu oxxa u3 ctopoH
HE BIPaBE YKJIOHITHCS OT YYaCTHsI B IPUMHUPUTEIBHBIX TPOLEAYPaX HU M0 KAKUM OCHOBaHMSAM U MPHYUHAM.
PaboTtonarens 00s13aH co31aTh HEOOXOAUMBIEC YCIOBHUS I MPOBEACHUSI IPUMHPHUTENBHBIX MIPOLEAYyp: Mpe-
JOCTaBUTh 00OPYAOBaHHOE NOMELIEHUE (OTOIUICHHUE, CPEICTBA CBSI3H, OCBELICHUE), JOKYMEHTHI U CBEJICHHU,
HEOOXOAMMBIC TSI pACCMOTPEHUS BEIABUHYTHIX paOOTHHKaMHU TpeOOBaHUH, a Takke 00ECIICUYNUTh TapaHTHH
YjieHaM KOMUCCHH.

Ecnu yperynupoBaHue pa3HOIVIaCUM CTOPOH KOJUIEKTUBHOI'O TPYJOBOTO CIIOpa HEBO3MOXKHO IO IIpH-
YUHE HEJOCTATOYHOCTH IOJHOMOYHMI MpeACTaBUTENs paboTonaTens, TpeOoBaHUS PaOOTHUKOB IPEICTABIIA-
10TCS1 COOCTBEHHUKAM MMYILECTBA, YUpeauTe M (yJacTHHKaM) WM aKIMOHEpaM OpraHu3aluii, B TOM Yuciie
OpraHu3alri, pacloyIOKeHHBIX Ha TeppuTopuu Pecnyonukm Kazaxcran, coOCTBEHHHMKaMHU UMYIIECTBa KO-
TOPBIX SIBJIIOTCSI MHOCTPAaHHBIE (DU3UUECKUE WIM IOPUAMYECKUE JIMLA JINOO OpraHU3allid C MHOCTPAHHBIM
Y4acTHEM.

B cootserctBuu co ct. 33 'K PK (O6mas 4acTs) I0pHIMUECcKUM JIMIOM MPU3HACTCS OpraHu3alusl, KO-
TOpasi UMEET Ha IIpaBe COOCTBEHHOCTH, XO3sIMCTBEHHOIO BEIECHUS MJIM ONEPATUBHOIO YIpaBieHUs 000co0-
JICHHOE MMYILECTBO U OTBEYAET 3TUM HMYILECTBOM II0 CBOUM 0053aTEJIbCTBAM, MOXKET OT CBOETO MMEHU
nproOpeTaTh U OCYLIECTBIISITh UMYILIECTBEHHBIE W JTHYHbIE HEMMYIIIECTBEHHBIE NIpaBa U 00S3aHHOCTH, OBITh
HCTIIOM M OTBETYMKOM B cyze [9]. YupeauTensiMu I0pUANYECKOro JIMIA MOTYT OBITh COOCTBEHHUKH MMYIIIe-
CTBa JINOO YIIOJHOMOYEHHbIE MU OpPIaHbl WM JIMIA, a B CJIy4YasiX, CIELUAJIbHO IPEAyCMOTPEHHBIX 3aKOHO-
JaTeNbHBIMU aKTaMU, — MHbIE IOPUINYECKHIE JTHLA.

Cornacho 1. 1 cr. 19 TK PK pykoBoautens ¢unmnana win mpeacTaBUTeN-CTBa HHOCTPAHHOTO IOPUIHU-
YeCKOI0 JIMIA OCYIIECTBIISCT BCE MpaBa M HCIONHACT BCe 00S3aHHOCTH paboToiaTeNs OT MMEHH JaHHOTO
IOPUANYECKOTO JINIA, MIPEACTABISIA HHTEPECH padoTomaTeNs B Mpeesax AeNernPOBaHHBIX UM ITOJTHOMOYHH
Ha OCHOBAaHWH HOPMAaTHBHBIX MPABOBBIX aKTOB, & TAKXKE YUPEAUTEIbHBIX JOKYMEHTOB JINOO JOBEPEHHOCTH [2].

Ecnu yperynupoBaHue pa3HOTIJIacuil CTOPOH KOJUIEKTUBHOI'O TPYAOBOIO CIIOpa HE BKJIIOUEHO B KPYTr
MOJTHOMOYHH, JIeICTUPOBAHHBIX MPEACTABUTENIO paboTonaTens, TpeOoBaHHS PAOOTHUKOB MPEACTABISIOTCS
CIIEYIOIIMM JIUIIaM OPraHu3alfid, B TOM YHCcJie OpTaHu3alni, paclnojoKeHHbIX Ha Tepputopun PK, cober-
BEHHHKAaM{ UMYIIECTBA KOTOPBIX SBJISIOTCS MHOCTPaHHBIE (U3NUECKUE WK I0pUAMYECKHE JHLa 100 opra-
HU3aIMU C MHOCTPAHHBIM Y4acTHEM: COOCTBEHHUKAM UMYIIECTBA, yUpeaUTeIsIM (Y1acTHUKAM), aKLIHOHEPaM
OpraHu3alNM.

Ecnu npumupuTenbHas KOMHCCHS M TPYJOBOH apOUTpak HE CMOTJIN ypEeTyIUpOBaTh Pa3HOTIACHs CTO-
POH KOJUIEKTUBHOI'O TPYIIOBOTO CIIOpa, OHH JIOJDKHBI B MMCHbMEHHOHN (hopMe YBEIOMUTH KOJUIEKTUB O MIPUYH-
Hax Hecornacud. IIpu Hecornmacuu ¢ pesynpTaraMu paOOTHHUKH BIIPaBe MCIIOIb30BATh BCE UHBIE IPEILYyCMOT-
PEHHBIE 3aKOHOM CHOCOOBI IO 3allUTE CBOUX MHTEPECOB, HAIIPUMED: MOJATh UCK B CyIl, OOBABUTH 320aCTOB-
Ky, 00paTUTbCS B perHOHAIbHbIE TPEXCTOPOHHUE KOMUCCHU 110 COLIMAIbHOMY ITapPTHEPCTBY U T.1I.

PaGoTHMKM MOTYT IPUHSTH pellICHHE O NPOBEAECHUH 3a0aCTOBKH, €CIIH ITOCPEICTBOM IPUMHUPHUTEIBHBIX
MpolLeayp HE yAaJIoCh JOOUTHCS pa3pelieHus] KOJUIEKTUBHOTO TPYAOBOTO CIOPA, a TAKXKE B CIyYasX YKIOHE-
HUS paboToAaTeNs OT NPUMHUPHUTEIBHBIX POLEAYP TUO0 HEBBITIONIHEHHS COTJIAIICHHS, JOCTUTHYTOTO B XOJIE
paspelieHus KOJUIEKTUBHOIO TPYIOBOT'O CIIOpa.

[IpaBo Ha 3abactoBky npusHaetcs B Konctutynuu PK (1. 3 cr. 24) u Azepbaiimkanckoit Pecybmuku
(ct. 36) [1; 2]. B cootBetctBHU C min. d) 1. 1 cT. 8 MexIyHApOIHOTO TTaKTa 00 SKOHOMHUYECKHUX, COITUATBHBIX
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Y KyIbTYpPHBIX IpaBax ydacTByromue B [lakte rocymapcTtBa o0s3aHbI 00€CIeYHTh MPaBO HAa 3a0aCTOBKH,
TIPH YCIIOBUH €T0 OCYIIECTBIICHUS B COOTBETCTBUU C 3aKOHAMH KaXK70i cTpaHsl [10].

IIpaBo Ha 3a0acTOBKY MpHU3HACTCS KOHTPOJBHBIMH opraHaMu MexmyHapomgHo Opranuzamumm Tpyna
(MOT) kak mpsiMoe CleACTBHE MpaBa Ha cBoOoay oObenuHeHUs, oOecreunBaemoe Konsenimumeir Ne 87
«O cB00OJIe accoNMAaNMK U 3aIIUTE TIpaBa Ha opraHm3aruio» 1948 r., KoTopoe MPoUCTEeKaeT U3 IpaBa opra-
HU3AIMN TPYISAIIUXCS CISI0OBATH CBOUM COOCTBEHHBIM MPOrpaMMaM JESTEIBHOCTH B IEIAX 3aIUTHl 3KOHO-
MUYECKHX U COITUATLHBIX HHTEPECOB PA0OOTHUKOB.

OpnHako mpaBo Ha 3a0acTOBKY HE SBIsETCS aOCOMIOTHBIM MpaBoM. OHO MOXKET OBITh OOYCIIOBIICHO
OTIPEJIEIEHHBIMU TPABOBBIMH YCIOBHSAMH H OTPaHUYCHHUAMU. MeXITyHapoIHOE cOOOIIEeCTBO MpHU3HAET He-
obxoamMocTh ero orpannueHus. Komurer 1m0 cBoOome oOwbeamHermss MOT mojaraer, 4ro mpaBo
Ha 320aCTOBKY HE JIOJKHO PacCMaTPHUBATHCSA KaK aOCONIOTHOE MPaBO: OHO MOXET OBITh 0OBEKTOM OO0IIero
3ampeTa B HCKIIIOUUTENFHBIX 00CTOSTENhCTBAX JHOO PErIaMEHTHPOBATHCS TON0KEHUSAMH, OTPEACTISIONIIMHA
YCIIOBUS OCYIIIECTBICHHUS 3TOTO MPaBa WM OTPAaHUIUBAIOIINMH €T0 OCYIIIECTBIICHHE.

st Toro 4ToOBI 3a0acTOBKa B 3allUTy WHTEPECOB PaOOTHHKOB IMOMajana TOJ 3allUTy 3aKOHa,
OHa JIOJDKHA COOTBETCTBOBATh TpeOoBaHMsM TK, KOTOpHIH mpemaycMaTpuBacT U PEriIaMEHTUPYET MOPSIOK
OOBSIBIICHHS W TMPOBEJCHUs 3a0aCTOBKH, a TAK)KE YCTAHABIMBACT TapaHTUU Pa0OTHHKAM, y4YacTBYIOIIUM
B Heli (cT.cT. 302, 303 TK PK) [2].

Cornacho mm. 40) .1 cr.1 TK PK 3a0acToBKO# cunTaeTcs MOJHOE WM YaCTHYHOE MpEeKpaiieHne pado-
THI B IIEJISIX YIOBJIETBOPECHUSI CBOMX COIMATBHO-DKOHOMUYECKUX U MPOPECCHOHANBHBIX TPEOOBAHHIA B KOJ-
JIEKTHBHOM TPYIOBOM cIIOpe ¢ paboromarerniem [2].

3abacToBKa SBISIETCS KpalHEH Mepoil pa3pellleHUs KOJUICKTUBHOTO TPYJOBOTO criopa. PaboTHHKM
BIIpaBe TpubOeraTh K 3a0acTOBKE B TpeX ciydasx: 1) Korja McYepHaHbl BCE YCTAaHOBJIEHHBIE MPOIETYPHI
JUISL pa3pelnieHus Cropa, €cii MOCPEICTBOM MPUMHUPHUTETBHBIX TPOIIEAYD HE YIA0Ch JOOUTHCS pa3penicHus
KOJUICKTUBHOTO TPYJIOBOTO CIopa; 2) B CiIy4ae YKJIOHEHHS pa0oTONATeNs OT MPUMHPUTEIBHBIX MPOIEAYD;
3) B ciiyuyae HEBBITIOJIHEHUS pab0TOaTeNIeM COTJIANICHUS, IOCTUTHYTOTO B XOJIE Pa3pelIeHHs KOJICKTUBHO-
r'0 TPYAOBOTO CIIOpa.

Pemenne o mnpoBeneHuM 3a0acTOBKM TpUHUMAETCS Ha coOpaHuu (KOH(epeHIMH) pabOTHHKOB
(ux mpencrapureneii). CobpaHre paOOTHUKOB CUMTAETCS IPABOMOYHBIM, €CJIH Ha HEM MPUCYTCTBYIOT Ooliee
MOJIOBUHBI OT OOIIEero 4ucia padOTHUKOB opraHm3anui. KoHdepeHus cumraetcss MpaBOMOYHOH, eciin
Ha Hel MPUCYTCTBYIOT HE MEHEEe JIByX TpeTeil jJeseraroB, M30paHHBIX PaOOTHHUKAMH B COOTBETCTBHHU C TIPO-
TOKOJIEHBIMU pelleHusiMH. Perienue codpanust (KOHPEPEHIINN) CUUTASTCS IPUHATHIM, €CJIA 332 HETO MPOro-
JIOCOBAJIA OOJIBIITMHCTBO YYaCTHUKOB coOpanus (koHpepeHIun). [Ipn HEBO3MOKHOCTH MTPOBEACHHS COOpa-
HUs (koH(pepeHIK) pabOTHUKOB MPECTABUTENHHBIN OpraH pabOTHUKOB MMEET MPaBO YTBEPIUTH CBOE pe-
IIeHHe, COOpaB MOMMUCH 0oJiee MOJOBUHBI PAOOTHUKOB B TOICPIKKY MIPOBEACHUS 3a0aCTOBKH.

3a0acTOBKY BO3TJIABIISICT YITOJIHOMOYCHHEIN PaOOTHUKAMHU (MX MPEACTABUTENSIMU) OpraH (3a0acToBOY-
HBEII KoMmuTET). B cirydae oObsBIeHNs 3a0aCTOBKHA paOOTHUKAMU (MX MPEICTABUTEISIMHU) HECKOIBKUAX pado-
ToJaTeNel ¢ OJMHAKOBBLIMU TPeOOBAHUSMH, €€ MOXET BO3INIABUTH OOBEIMHEHHBIN opraH, (GhopMHpyeMBbIid
Y3 PaBHOTO YHCIIA TIPEJCTABUTENCH STUX PaOOTHUKOB. YUacTue B 3a0aCTOBKE SBISIETCS T0OPOBONBHBIM. Hu-
KTO HE MOXET OBITh IPUHYXKJICH K YYACTHIO WJIH OTKa3y OT y4acTus B Heil. JIuna, mpuHyx)patoniye paboTHH-
KOB K yYacCTHIO HJTM OTKa3zy OT y4acTusi B 3a0acCTOBKE, HECYT OTBETCTBEHHOCTh B TIOPS/IKE, YCTAHOBIEHHOM
3akoHamu PecryOnuku Kazaxcras.

3a mpuHYXACHUE K YYaCTHUIO WU OTKa3y OT y4acTHs B 3a0aCTOBKE C UCIOJIB30BAaHHUEM 3aBUCUMOTO T10-
JIOXKEHUS MPUHYKAaeMOro (prU3ndeckue U TOJDKHOCTHBIE JIMIA HECYT aJIMUHICTPATHBHYIO OTBETCTBEHHOCTh
B cooTBeTcTBHU O CT. 97 KoAIl PK [11]. [IpuHy*aeHNE K YYaCTHIO WIH OTKa3y OT y4acTus B 3a0aCTOBKE
C WCIIOJIb30BAHMEM 3aBHCHUMOTO TIOJIOXKCHHSI TIPUHYKIAEMOTO BieUeT mrTpad Ha (PU3UUSCKUX JIUI] B pa3Mepe
OT TISITH 10 JECSITH, Ha TOJDKHOCTHBIX JIMIl — B pa3Mepe OT IECATH IO IBaIIaTH MECIYHBIX PACUETHBIX TO-
KazaTeneil. 3a MpUHYXACHNE K yYacTHIO B 320aCTOBKE MJIM K OTKa3y OT y4acTHsI B HEW, COBEPIICHHOE JTUIIOM
C HCIOJIb30BAaHUEM CBOETO CITY)KEOHOTO ITOJIOKEHUS JTUOO MyTeM Yrpo3bl, MPUMECHEHUS HACWIIHS, HACTYIAeT
YTOJIOBHAS! OTBETCTBEHHOCTD, TIpeaycMoTpenHas cT. 153 YK PK [12].

[IpunuMas pelieHre O IPOBEACHUU 3a0acTOBKH, coOpaHue (KoH(pEPEHInsA) paOOTHUKOB (MX MpeacTa-
BUTEJICH) TaKXKe OMPE/ISIISICT CICIYIONIUE TIOJOXKEHSI, YCTAHABIUBAIOIINE TPABOMOYHOCTh OpraHa, BO3IJIaB-
JISFOIIETO 320aCTOBKY:

— IPUHSATHE PEIISHHs 0 HANMEHOBAaHUH OpPTaHa, KOTOPBINA Oy/IeT BO3IIIaBIAThH 3a0acToBKy. OpraH, BO3-

TJIABJISIONINIA 3a0aCTOBKY, MOXET Ha3bIBAaThCs 3a0aCTOBOYHBIM KOMHTETOM WJIM MUMETh HHOE HanMe-
HOBaHWC;
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— OmnpezesicHrne MOJTHOMOYHI OpraHa, BO3IIIABIISIOIETO 3a0aCTOBKY, B Ipeaeax Mmpas, MpeIyCMOTPEH-
HbIX B 1I. 2 ¢T. 300 TK PK [2];

— ompeneseHne KOJIMYECTBEHHOTO U TIEPCOHAIFHOTO COCTaBa OPTraHa, BO3TJIABIIAIONIETO 3a0aCTOBKY;

— BBIJICJICHHE TIpEe/ICTaBUTENell B OOBEIWHEHHBIN OpraH, KOTOPBIM OyIeT BO3TJIaBIATH 3a0acTOBKY
B cTydae €€ OOBSABICHUS paOOTHUKAMH (MX TPEICTABUTEIISIMHI) HECKOIBKUX paboTomaTesei ¢ oauHa-
KOBBIMU TpeOoBaHusMH. CleJyeT y4uThIBaTh, 4TO OOBETUHEHHBIH OpraH, BO3INIABISIOIINI 3abac-
TOBKY, OOBABISIEMYIO paOOTHUKaMH (MX MPEICTABUTEISIMHU) HECKOJIIBKUX paboTonmaTenei, popmMupy-
€TCSl U3 PAaBHOTO YHCIIA TPEICTABUTENICH 3TUX paOOTHUKOB (MX IPEICTABUTEIICH).

Paboromarens, o0bequHeHNE padoTomareneil (MX MPEACTABUTENH) JOJDKHBI OBITh MHUCEMEHHO ITPETy-
MPEXAEHBl YMOJHOMOYEHHBIM OpraHoOM O Hayajie 3a0acTOBKM M BO3MOXKHOM €€ MPOAOJDKHTEIBHOCTH
HE MO3/HEee YeM 3a MSTHAALATH KaJleHOapHBIX AHEH 10 ee OOBSBICHUS.

B pemernn 00 00BsBICHUH 3a0aCTOBKH YKa3bIBAIOTCA: 1) MepedeHb pa3HOTIIACHH CTOPOH, SBIISFOIIIHIX-
csl OCHOBaHHMEM Il IPOBECHUs 3a0acTOBKH; 2) laTa, MECTO M BpeMs Hadaia 3a0acTOBKH, €€ MpPOJOJIKHU-
TENBHOCTh U MPEATOoIaraeéMoe KOJIMYeCTBO YYACTHUKOB; 3) HAMMEHOBAaHUE OpraHa, BO3IJIaBIISIONIETO 3a0ac-
TOBKY, COCTaB TpeACTaBUTENeH PaOOTHHUKOB, YIIOJHOMOYEHHBIX Ha yYacCTHE B MPUMHUPUTENBHBIX MPOIETY-
pax; 4) npemIoKeHNs M0 MHHIMYMY HEOOXOAMMBIX paboT (yCIIyT), BBITOJHIEMBIX B IEPHUOI TPOBEICHUS
320aCTOBKH.

Opran, BO3TIaBISIOMINN 3a0aCTOBKY, IEHCTBYeT B Ipeaenax mpas, npeaocTtaBieHHbXx emy TK PK, u
Ha OCHOBE ITOJTHOMOYHM, KOTOPHIMH HAJIEIAIOT €ro paOOTHHKHU (WX mpenctaButTenw). OpraH, BO3TIIABIIAIO-
muid 3a0acTOBKY, UIMEET MpaBo: 1) MpeAcTaBIsATh HHTEPECH PAOOTHUKOB BO B3aUMOOTHOLICHHUSX C PaboOToO-
nareneM, oObeAMHEHHEM paboTonarenedl (X MPEACTaBUTENSMH), TOCYAapCTBEHHBIMH, MPOQCOIO3HBIMHU,
VWHBIMH IOPUINYECKIMH M JOJDKHOCTHBIMH JIMIIAMU TI0 BOIIPOCaM pa3pelieHHs] BEABHHYTHIX TPEOOBAHMIA;
2) mony4daTh OT paboroaarens, 00beAUHEHUS paboTonaTeell (MX IpeacTaBUTeCH) HHPOPMAIIHIO 10 BOIIPO-
caM, 3aTparvBaiOlINM HHTEPEChl paOOTHHMKOB; 3) OCBEIATh XOJ PacCMOTPEHHUs TpeOoBaHUI PabOTHUKOB
B CpelICTBaX MaccoBoi mH(popmanuu; 4) MpuBIEKaTh CIEMUAINCTOB JUIA Jadd 3aKIIOYCHUH MO CIOPHBIM
BOIIPOCaM; 5) IPHUOCTaHABIMBATE 3a0aCTOBKY C COTJIacHs PaOOTHUKOB (MX MpeacTaBuTeneit) [4].

s BO300HOBIIEHUSI paHee MPHUOCTAHOBICHHOW 3a0acTOBKH HE TpeOyeTcsl MOBTOPHOTO PACCMOTPEHHS
Cropa MPUMHUPUTENHFHON KOMUCCHEH, TOCPEAHUKOM HJIH B TPYJOBOM apoutpaxe. PaboTomarens, o0beanHe-
HUe paborojarenedl (MX TMPENCTABHTENN) U OPTraH IO yPEeryJIHpPOBAHUIO TPYAOBBIX CIOPOB JOJKHBI OBITH
MpeaynpekIeHbl O BO30OHOBICHUHN 3a0aCTOBKU HE MO3THEE, UeM 3a TPU pabounx AHA.

[TomHOMOYMS OpraHa, BO3IJIABIAIONIETO 3a0acTOBKY, MPEKPALIalOTCsl B CIIydasX, KOTAa CTOPOHBI KOJI-
JIEKTUBHOTO TPYAOBOTO CIIOpa MOMAIMKMCAIIN COTJIAIIIEHHE O €ro yperyJlupoBaHUM, a TaKXkKe B ClIydae MpH3Ha-
HUs 3a0aCTOBKHM HE3aKOHHOW. [IpM OCyIIeCTBIICHHH CBOMX ITOJTHOMOYHI OPTaH, BO3MIABIISIONINI 3a0acTOB-
Ky, HE BIIpaBe NPUHUMATh PELICHHUS, OTHOCAIINECS K KOMIETEHIIMU paboToIaTeNsl, TOCyJapCTBEHHBIX Opra-
HOB ¥ OOIIIECTBEHHBIX 00BEINHEHHI.

B nepuonx mpoBeneHus 3a0aCTOBKH CTOPOHBI KOJUIEKTHBHOTO TPYIOBOTO criopa — PabOTHUKH U pado-
Tonatenb (00bemuHEeHusT paboToaareneil) — 00s3aHbl MPOJOIDKUTE Pa3pelieHre 3TOro Cropa B MPUMUPH-
TENBbHOW KOMHUCCHH C YYaCTHEM ITOCPEIHUKA HITH B TPYI0BOM apOuTpake.

Paboropmarenp, rocyiapcTBEeHHBIE OpPTaHbl M OPTaH, BO3TIIABIISIONINNA 3a0aCTOBKY, 00S3aHbI IPUHSTH 3a-
BUCSIIME OT HUX MEPHI IO OOECMEUEHHUIO B MEpHoJ 3a0acTOBKH OOIIECTBEHHOIO MOPSAKA, COXPaHHOCTH
MMYIIIECTBa OpPraHU3aluyi U 0€30MacHOCTH PaOOTHHUKOB, a TaKKe PadOThl MAIIMH U 000PYIOBaHMsI, OCTAHOB-
Ka KOTOPBIX TMPEACTABISET HEMOCPEICTBEHHYIO YTPO3Y KU3HH U 3[JOPOBBIO JIFOJIEH.

Opraam3anus Wil yJacTre B 3a0acTOBKax (3a UCKITIOUECHUEM CITydaeB, MPeIyCcMOTPeHHBIX 1I. 1 cT. 303
TK PK) He MokeT paccMaTpHBaThCsl Kak HapylleHne paOOTHUKOM TPYAOBOW AWCIMIUIMHBI M TIOBJEYb MIPH-
MEHEHHE Mep OUCLUILNTUHAPHOTO Bo3aeiicTBus, npeaycMorpeHnbix TK PK. Ha Bpems 3a0actoBku 3a pabot-
HUKOM COXPaHSIOTCSI MECTO paboThI (JIOMHKHOCTB), TIPABO HA BBHIIUIATY TIOCOOUI 0 COMMANTEHOMY CTPaxoBa-
HUIO, TPYJOBOH CTax, a TAK)KE TapaHTUPYIOTCS JPYTHE MPaBa, BEITCKAIOIINE U3 TPYIOBBIX OTHOIICHUH. 3a-
paboTHas myara 3a Bpemsl 3a0aCTOBKHM y4acTBYIOIIUM B Hell paOOTHHKaM HE COXpaHIETCs, KpOME CIydaes,
Kora 3a0acTOBKa MPOBOAUTCS B CBS3U C HEBHITUIATOHN MM HECBOEBPEMEHHOM BBIIIIIATOM 3apabOTHOM ILTATHI.

B oTnmume ot Ka3axCTaHCKOTO 3aKOHOJATENIHCTBA 3aKOHOAATENIHCTBO A3epOaiiykaHa yCTaHABIUBAET
HOPMBI, KOTOPBIE 3allPelIaloT MPOBEACHNE 3a0aCTOBKH Ul Pa3peleHNs] KOJUIEKTUBHOTO TPYAOBOIO CIIOPA.
CoracHo ct. 281 TK AP 3anpermaeTcs npoBeneHne 3a0aCTOBKHA Ha TeX 00BEKTaxX, KOTOPHIC HMEIOT JKH3HCH-
HO Ba)XHOE 3HAYCHHE JJIA 370POBbs M Oe3omacHocTH yroae [3]. K Takum 06beKTaM 3aKOHOIATENh OTHOCHT
oTAeNeHNs] OOJBLHHULIBI, CITY>KOBI YIpPaBICHUS DIIEKTPOCHAOKEHNEM, BOJOCHA0KEeHHEM, Tele(OHHOU CBSI3bIO,
BO3AYIIHBIM U 5KEJIE3HOJA0POKHBIM TPAHCIIOPTOM, CIY)KOY MOKapHON OXpaHBI. A €CiIM Ha JaHHBIX OOBEKTax

Cepus «[lMpaBo». Ne 2(74)/2014 91



A.C.Knspapbekoa P.KO0.Mamepgos

KOJUICKTUBHBIH TPYIOBOW CIIOP HEBO3MOXHO Pa3pelluTh MPUMUPHUTEIHLHBIMU CIIOCOOAMH, TO B 3TOM CIIy4ae
MPUMEHSIETCS TIPUHYIUTEIbHBIA apOUTpak, CO3MaHHbIH MHUHHCTEPCTBOM TPyJa U COLMAIBHOMN 3allUThl Ha-
cenenns. COCTaB MPUHYAUTENHLHOTO apOUTpaXka COCTOUT HE MEHEE YeM U3 5 4eloBeK, W pellieHHe, KOTOpoe
BBIHECET NPHUHYIUTEIBHBIA apOUTpax, SBISETCS O0S3aTeNbHBIM JUII CTOPOH KOJUIGKTHMBHOTO TPY/OBOTO
CIIopa 1 TOIJISKUT HEMEJICHHOMY HCTIOIHEHHIO [3].

B mpouecce yperynupoBaHUs KOJUIEKTHBHOTO TPYIOBOTO CIIOpa, BKIIIOYAs MPOBEACHNE 3a0aCTOBKH, U
B 3aKOHO/aTeNbcTBe KazaxcraHa, M B 3aKOHONATENILCTBE A3epOaiipkaHa 3amnpeniaercs JIOKayT, T.e. pacTop-
JKEHHE TPYAOBBIX JIOTOBOPOB C PaOOTHHKAMK MO MHHUIIMATUBE PabOTOMATENs B CBS3H C UX YYaCTHUEM B KOJI-
JIEKTUBHOM TPYJIOBOM criope uii B 3abacToBke. [IpaBo Ha pacTopkeHHe TPyIOBOTO JOTOBOpa C TAKHUMH pa-
O0oTHHKaMHU paboToaTeNh MOXKET PeaTn30BaTh KaKk Mepy AUCIHUIIMHAPHOTO HAKa3aHWS TOJNBKO B CITydae
MpU3HAHUS TPOBEICHHOW 3a0aCTOBKM He3aKOHHOM. [IpaBo Ha 3a0acTOBKY, XOTS OHO HE IPOBO3IJIAIIICHO OT-
nenbHO B KoHBeHIMIX MOT, paccMaTpuBaeTcsi B Ka4eCTBE OJJHOTO M3 HanOoJee BaXKHBIX MpaB paOOTHUKOB
Y WX OpraHu3aIyii, ¢ MOMOIIHI0 KOTOPOTO OHM MOTYT 3aIIMIIATh CBOU SKOHOMUYECKHE U COIHAIbHbIE HHTE-
pechbl. DTO MpPaBO BHITEKAET U3 MpaBa OPraHU30BBIBATH CBOIO AesATeNbHOCTh. [lonoxenus Konsennuit MOT
Ne 87 u Ne 98 B monHO# Mepe rapaHTHPYIOT 3aKOHHBIE TpaBa TPYASIIUXCS 10 3aIUTE UX COOCTBEHHBIX IKO-
HOMHYECKHUX HHTEPECOB B X0JI€ 3a0aCTOBKU.

Takum o0Opa3oM, JJsi IPaBUIBHOTO U CBOCBPEMEHHOT'O Pa3pelIeHUs BCEX TPYIOBBIX CIIOPOB HY)KHA
YeTKasi, OCHOBAHHAsI Ha 3aKOHE JEATEIbHOCTh BCEX OPraHOB, PACCMATPUBAIOIIMX TPYAOBBIC CIOPHI, BHUMA-
TEIBLHOE M 3a00TIIMBOE OTHOIIIEHNE K KaKI0H jkajno0e paboTHHKA.
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A.C.Ksnapbexona P.FO.Mamenos

Ka3zakcran Pecnny0immkacel MeH O3ep0aiilzKaHHbIH 3aHHAMACHI 00 bIHIIA YKBIMABIK
eHOeK /1ayJIapbIH LIeny TIPTioi

Makanana Kaszakcran PecmyOnmkacel MeH ©O3epOaiifpkaHHBIH 3aHHAMachl OOMBIHIIA YIXKBIMIBIK EHOEK
JaynapblH  LICIIYJIH epeKIuenikTepi KapacTelpbUigbl. Kemicy paciMaepi, OHBIH ilIiHAE KeliciM
KOMHUCCHUSIIApBI, Neijal MeH eHOeKTIK TOPEeNiK COTTHI TapTy apKbUIBl YKBIMIBIK €HOEK HayJapblH IIElry
pacimaepi TangaHael. Makanaga alphIKIa MoH IIepysep/i AaibIHaay MeH OTKi3y/iH KYKBIKTHIK Heri3/epine
OepinreH, CoHJal-aK YKBIMIBIK €HOCK JaylapblH IIENTyAe aTaIMBIII TOCUIl KOIIaHy MYMKIHZIr Oeirinne
Kazakcran MeH O3ep0aiipkaHHBIH 3aHHAMATaPEIHBIH ePeKIIeTIKTepi )KaH->KaKThI TAIJaH/bL.
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Mopsaok paspelleHnst KOSNNEKTUBHDIX ...

A.S Kizdarbekova, R.Yu.Mamedov

The procedures for resolving collective labor disputes in legislation
of the Republic of Kazakhstan and Azerbaydzhan

In the scientific article the peculiarities of resolving collective labour disputes under legislation of the Repub-
lic of Kazakhstan and Azerbaijan. Analyses the procedure of settlement of collective labour disputes through
premaritally procedures, among which the conciliation Commission, mediation and labor arbitration. Special
attention is paid to the legal framework of the preparation and conduct of strikes, analyses the features of legisla-
tion of Kazakhstan and Azerbaijan in terms of opportunity to use this method when resolving collective labour
disputes.
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OcobeHHOCTH IPaBOBOIi 32a1UMTHI KOHKYpeHunu B PecnyOinke
Kaszaxcran n crpanax CHT'

B craTtbe paccMOTpeHbl 0COOEHHOCTH MPABOBOH 3aIIUTHI SKOHOMHYECKON KOHKYPEHIIUH KaK OCHOBHOTO 3Ie-
MEHTa 9KOHOMUYECKOW CHCTeMbl pbIHOUHOTrO THMa B crpaHax CHI'. BrisBieH U npoaHalu3UpoOBaH KPyT TH-
MIMYHEIX IpoOiieM B mpaBoBoM noe Pecrry6nmukn KaszaxcTan n Jpyrux IOCTCOBETCKHX TOCyIapcTB B cdepe
3aIIUTHl KOHKYPEHINH, CHOPMYINPOBAHEI MPEUIOKEHHS M0 UX pemreHnio. Onncansl 0COOCHHOCTH (HOpMU-
PpOBaHHUS 3aKOHO/ATENBHOM 0a3bl 0 3alUTe KOHKYPEHINH Kak Hanbojee IeHCTBEHHOTO IEMEHTa IIPaBOBOTO
MEXaHHM3Ma €€ 3alllUThl Ha BHYTPEHHEM U MEKTOCY1apCTBCHHOM YPOBHSIX.

Kniouesvie cnosa: KOHKYpEHIUsI, aHTUMOHOIIOJbHAS TTOJMUTHKA, 3aIlUTa, aHTUMOHOIIOJIBHOE PETYIUPOBAHHE,
cotpynHnyectBo crpan CHI', MexrocynapcTBEHHbIH COBET IO aHTUMOHOIIOIBHOM MoJUTHKE, TaMoXeHHBIH
COI03.

B pesynbrare pacnmama Coerckoro Coro3a, OIIOTa aIMUHUCTPATUBHO-KOMAaHTHOW SKOHOMHYECKOM
CHUCTEMBI, T'OCYIapCTBa, paHee SIBJIABIIMCCS YaCThIO OJHON CTpaHbl, OOpEIM HE3aBHCHMOCTh M BCTallU
Ha ITyTh TTOCTPOCHUS PIHOYHONW 3KOHOMUKH. [10CKOIBKY YCIIENTHBIN IEpeXoa K PEIHKY HEBO3MOXKEH 0e3 3a-
POXKICHUS HA PHIHKAX CTPaHBI CBOOOTHON KOHKYPEHIIHH, KaXI0€ U3 BHOBH CO3JIaHHBIX T'OCYNapCTB IpHJIa-
raeT BCE BO3MOXKHBIC YCHJIHS ISl CTUMYJIMPOBAHUS WM 3alIATH DKOHOMHYECKOW KOHKYpEeHIMH. B cBsI3n
C OTUM HCCJICIOBAaHHUE MPABOBHIX MEXaHU3MOB 3alIUTHI KOHKYPCHIIMH TPHUBIICKACT IMPHUCTATFHOE BHUMAaHHC
YUYEHBIX M UCCIIEIOBATENICH MOCTCOBETCKOTO MTPOCTPAHCTBA.

B nexabpe 1991 r. mpekparun cBoe cymectBoBanue Coro3 Coserckux Cornuanmctiuaeckux PecnyOnmk
— TOCYIapCTBO, BOIUIOTHBINEE aAMHUHHCTPATHBHO-KOMAHAHYIO (OpMy XO3SHCTBOBAaHWS, OCHOBAHHYIO
Ha COIMAIMCTUYECKON COOCTBEHHOCTH Ha cpejcTBa npousBojicTBa. Ilocne pacnaga CCCP Bce cTpaHsbl, BXO-
JIUBIIIHE B €r0 COCTaB, B3SUIH KypC Ha MIOCTPOCHHUE PHIHOYHON 3KOHOMHKH.

Hecmotpst Ha TO, 9TO KaKI0€ MOCTCOBETCKOE TOCYMAPCTBO OMPEIEIIIIO CBOU ITyTh 3KOHOMHUYECKOTO
pa3BUTHS, SBJSSICH B MPOINIOM YacThIO €IMHON CTpaHbl, Bce ObBIIME peciryonmukm Coro3a CTONKHYIUCH
CO CXOXXHMMH TpOOJIeMaMy B TPEMSATCTBUSIME B IOCTPOCHUY KOHKYPEHTHOM cpefpl. Ha coBepiieHCTBOBaHME
HOBOTO PKOHOMHYECKOTO CTPOSI HAIIPaBJICHO OOJILITHHCTBO BCeX MpoBoauMbIX crpanamu CHI™ mpeobpaso-
BaHmii. OCHOBHAs WX Macca MMEET CBOCH I1eibi0 (OPMUPOBAHHE ONATONPUATHBIX YCIOBUW JJIS Pa3BUTHUS
KOHKYPCHITUH.

PaznuynbIe OTpaciu COBPEMEHHON HAayKU HEOJHO3HAYHO TPAKTYIOT MOHSATHE KOHKypeHIMH. Tak, KOH-
KypEHITUEH Ha3BIBAIOT M COMEPHUYECTBO MEKIY JIIOJABMH, M OCHOBY CYIIECTBOBAHHUS TOBAPHO-ICHEKHOU
B3aMMOCBSI3H MEXKY MTPOU3BOAUTEISIMHY, KIIFOUEBBIM 3JICMEHTOM, aTpHOYTOM PBIHKA, YaCThIO XO3SHCTBEHHO-
ro MEXaHW3Ma, TIaBHBIM JBHUTaTeIeM OOIIECTBEHHOTO Tporpecca u T.1. OCHOBHAs Macca ONpe/IeIeHu  CBO-
JTUTCS K TIOHMMAHWIO KOHKYPEHITMH KaK COTICPHUYECTBA, COCTS3ATCIBPHOCTH MEXKIy YJAaCTHHKAMU PBHIHKA
3a MOCTW)KCHHE HAWIydIero pe3yibTaTa B Kakoi-mubo cdepe, 3a Hamboyiee BBHITOIHBIC YCIIOBUS BEICHUS
OuzHeca.

B skoHOMHYECKOH HayKe KOHKYPEHIIMEH MPUHATO Ha3bIBaTh CUTYALIMIO, CIIOCOOCTBYIONIYIO CBOOOIHO-
My (pOpMHPOBaHHUIO IIEH U JACHCTBUIO 3aKOHOB CIIPOCA U MPEIJIOKCHHUS HA KOHKpeTHOM pbiHke [1]. C ropu-
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OcobeHHOCTH MPaBOBOW 3ALLUTDI ...

JMYECKON K€ TOUKM 3pEHHS KOHKYPEHLHS MOXET ObITh pacCMOTpPEHa KakK MpeIMeT MPaBOBOHM 3alIUTHI U
[IPEIMET IIPaBOBOI'O PETYIMPOBAHUS.

[IpaBoBas 3amuTa KOHKYPEHLIUH COCTOUT U3 OOECIIEYEHUS M 3aIlUThl CBOOOABI KOHKYPEHIUH U HEZO-
MYLICHUS ¥ peceueHus HeoOPOCOBECTHOTO KOHKYPEHTHOTO MOBEICHHS.

IlepBas cocraBisironas 3aKIH0YacTCs B IPAaBOBOM 3alllUTE CAMOr'0 CYIIECTBOBAaHMs KOHKYpPEHIIMH, IIpe-
IOYHPEeXJIeHUH U IPEeCceUeHUH JIIO0BIX MONbITOK €€ YCTpaHEeHUs WU orpaHudeHus. Bropas npezamnonaraer He-
00X0IMMOCTb COYETaHUsI COXPAaHEHHsI CBOOOIBI MIPEANPUHUMATEIBCKON AEATEIEHOCTH C HATMYHEM XOTS OBl
MUHHMAJIBHO HEOOXOAMMOTO KOJIMYecTBa OOIIC00s3aTeNbHBIX MPAaBU MOBEACHHS, HE NOMYCKAIOMINX KOH-
KypEeHITHIO 0€3 OrpaHWYeHHi, B KOTOPOH BCE CpeacTBa OOPHOBI MPU3HABAIUCH OBI TOTTYCTUMBIMHU B TIPABO-
BOM CMBICIIE.

OKOHOMHUYECKasi KOHKYPEHIINS, KaK OCHOBHOM AJIEMEHT PHIHOYHOH (hOPMBI X035 HCTBOBaHMUS, BBIHYX/1a-
€T CyOBEKTOB pbIHKA IIPUKJIAbIBATh BCE CUIIbI K YBEIMYEHUIO CIIpOca Ha IIPOM3BOAUMBIIM ToBap. Pesynbra-
TOM TaKOro COIEPHUYECTBA, KAK IPABHJIO, CTAHOBUTCS IIOBBIIIEHHE KauecTBa IPEJIaraéMbIX TOBAPOB U
CHIDKCHHE 1IeH Ha HUX.

CrnenyeT OTMETUTH, YTO CPEIH TJIABHBIX MPUUYMH SKOHOMHUYecKoro kpaxa Coserckoro Coro3a He Mo-
CIIETHIOIO pOJIb chirpa (akt momHoro orcyTcTBUst B CCCP KOHKYpeHINH Kak MUBHIM30BAHHOM, JIeTaln30-
BaHHOH (opMBI OOpHOBI IPOJABIOB (IIPOU3BOANTENEH) U TIOKyMaTenel (moTpedureseii) 3a Tydmine ycaoBus
KYIUTU-TIPOaXKH TOBAapOB, paboT, YCIIyT.

B coBeTckoil 5KOHOMUKE NPEANPUHUMAINCH IONBITKH 3apPOAUTH COIEPHUUYECTBO CPEAU XO3AHCTBYIO-
LIUX CYOBEKTOB C LEJIbIO IOBBIIICHUS IIPOM3BOJUTENIBHOCTU TpyJa M KauecTBa IPOM3BOJMMBIX TOBApOB
(OKa3pIBaeMBIX YCIIYT). DTOW LIENU MBITATUCH JOCTHYB IIyTEM HABSA3bIBAHUS COLUATTUCTUIECKOTO COPEBHOBA-
HUSL, IPEACTaBIIABIIEr0 COOOH M3BpAIllEHHYIO (POPMY KOHKYPEHLIUU IPOU3BOJAUTENEH U IIPOAABLIOB TOBAPOB
HE 3a JIydIlUe YCJIOBHS U PE3yJIbTaThl KOMMEPUECKON NESITENbHOCTH, a C LIEJIBI0 BBIIIOJIHEHUS], IEPEBBIIIOIN-
HEHHS ¥ JOCPOYHOIO BBIIOJIHEHUS IUIAHOB, IUPEKTUBHO YCTAHOBIICHHBIX JIJIsI KaXKIOTO MPEANPHUATHS TOCY-
napctBoM. IIpuMepoM 3aKOHOAATENBHOTO YCTAaHOBIJIEHUS IOJIOKEHUH O TaKOM COPEBHOBAHWU MOXKET CITy-
#uTh 3akoH CCCP «O rocymapctBeHHOM npeanpustun» oT 30 urons 1987 r. [2], m.4 cT.2 KoTOpOTO yCTa-
HaBJIMBAJI INPUHIMII 3KOHOMHUYECKOIO COPEBHOBAHUS KaK OJHOIO U3 NPHHLUIIOB NESTEIbHOCTU MPEAIpU-
ATHHA. DTOT NPHUHIMI ONIPEAeIIcA Kak BaKHEHIas (hopMa COLICOPEBHOBAHUS 3a HanOoJee MOJTHOE yIOBIIe-
TBOpEHHE cIpoca norpedureneld Ha 3 PeKTUBHYIO, BRICOKOKaYECTBEHHYIO M KOHKYPEHTOCIIOCOOHYIO TPO-
OyKUUIO (paboThl, YCIIyTH) C HANMEHBLINMU 3aTpaTaMH.

Hanunuue B CoBerckom Coro3ze Takoi (OpPMBI CONEPHUYECTBA, KAK COILICOPEBHOBAHHUE, XOTh B MaJIOi
CTeIleHH, HO 00Jaaromeil YepTaMu KOHKYPEHIIMU B €€ COBPEMEHHOM PHIHOYHOM ITOHMMAHHH, CBUACTEIb-
CTBYET O HAIMYMU OCTPO Ha3peBIIEH HAa TOT MOMEHT MpOoOJeMe MOTHBALMH MPOWU3BOAUTENCH, Y KOTOPHIX
OTCYTCTBOBQJIM CTUMYJIbI K IIOBBIIICHHUIO Ka4eCTBA U PACLIMPEHUIO acCOPTUMEHTa cBoell mpoaykuuu. K ce-
peaure 80-X TOIOB 000CTpMIIHCH Bee Tpobaembl miaHoBoi skoHoMuk B CCCP, a k 1990 1. ocHOBHO# uaeei
CTaJIO YK€ HE «COBEPIIEHCTBOBAHUE COLIMAIN3May», a MEPEX0] K PhIHOYHON 3KOHOMHKE KalTUTaIMCTHYECKOTO
THUIIA U IOCTPOEHHE AEMOKPATHU.

Krnaccudeckas pplHOYHAs 9KOHOMUKA OCHOBBIBACTCS Ha CAMOPETyJILMM B CHIY JEHCTBUS OObEKTUB-
HBIX PKOHOMHUYECKHX 3aKOHOB, TAKHX Kak, HAaIpUMep, 3aKOH CIIpoca U MpeiokeHus. Bmecte ¢ Tem camope-
T'YJIHpOBaHHUE PHIHKA HE BCETa MMEET MOJIOKUTENbHBIH 3P (PeKT. DTO BBI3BIBAET HEOOXOAMMOCTh KOPPEKLINU
CTUXUHMHOIO pEryJMpOBaHUsl IIyTeM LIEJCHAIPABICHHOIO BO3ICHCTBHS HAa SKOHOMHYECKYIO CHCTEMY
C LIEJBIO CHIDKEHHS YPOBHS €T0 HEraTUBHBIX nposiBiieHnid. Hanbonee a¢pdextuBHON Popmoiil Takoro Bo3aeki-
CTBHS SIBJISCTCS] aHTUMOHOIIONIBHOE PETYINpOBaHHE.

AHTHMOHOIIOJIBHOE PETYJIMPOBAHUE — 3TO LieJICHAIIPaBICHHAas AEATEIbHOCTh TOCY1apCTBa, OCYIIECTB-
JsieMas Ha OCHOBAHMU U B IpeJieiax, JOIyCKaeMbIX JEHCTBYIOIUM 3aKOHOAATENLCTBOM, 110 YCTaHOBJIEHUIO
U peann3aluy NpaBuil BeACHUSI SKOHOMUUECKON AEATEIbHOCTH Ha TOBAPHBIX PHIHKAX C IEJbIO 3aIIUTHI 100-
POCOBECTHOM KOHKYPEHIIUH U oOecniedeHus 3 (HEKTUBHOCTH PIHOYHBIX OTHOLICHUH [3].

O dhexTnBHOE aHTUMOHOTIONBHOE PETYINPOBAHUE HEMBICIUMO O€3 HAJM4YUs B FTOCYJapCTBE HAASKHBIX
[IPaBOBBIX AKTOB, PETJIAMEHTUPYIOIUX AEATEIbHOCTh T'OCYAaPCTBEHHBIX OPraHOB YIpPaBJIEHHs IO IPOTUBO-
JeWCTBUIO HEOIPaHUYEHHON BJIACTU MOHOIIOJIMH, HE30OPOBOI'O U HEAOOPOCOBECTHOTO CONEPHUYECTBA U Ha-
MIpaBJICHHBIEC HA CO3/IaHUE U MOJAEep)KaHNEe YECTHOM KOHKypeHIuU. CleryeT OTMETUTh, UTO BO BCEX CTpaHax
CO 3peJIo PHIHOYHON 3KOHOMHUKOW aHTHMOHOIIOJIBHOE PETYJIUPOBAHUE — OJ[HA U3 BAXXHEUIIIMX COCTAaBHBIX
yacTe 5KOHOMUYECKON MOTUTHUKHU TOCyAapCTBa.

[lepBbIii mar k GopMUPOBAaHUIO 3aKOHONATENLCTBA O KOHKypeHIMU Ha Tepputopun CHI Ob11 cnenan
eme B 310Xy Cosetckoro Coro3a. M ctan npunsateiii Bepxosasim CoBetom CCCP 3akon «O06 orpaHuue-
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HAU MoHoMoJucTHIecKor nesarensHocTH B CCCP» ot 19 mrons 1991 1. [4], KOTOPEI IPaKTHIECKH HE yCTIeT
BOIUIOTHTH 3AJI0KCHHBIN B HEM MOTCHIMAN PETYJIMPOBAHUS B CBS3M C Pa3BaJIOM rocynapctsa. B pesynbrare
BosHuKIMe nociie paspasia CCCP nBeHaanaTs HE3aBUCUMBIX TOCYIAPCTB BBEIHYXICHBI ObLIN (POPMHUPOBATH
CBOE€ 3aKOHOAATEIHCTBO, B TOM YHCIIE aHTHMOHOIIOJIBHOE, MTPAKTHYECKH C HYJIS, YIUTHIBasi CBOM MEHTAJIUTET
Y HaKOTUICHHBIH, PH 3TOM HE BCET/a MMOJIOKUTEIBHBIH, OMBIT IPYTHX HE3aBUCUMBIX TOCYIapPCTB.

Jns KazaxcraHa Kak caMOCTOSITETLHOTO TOCyAapcTBa (POPMUPOBAHUE aHTHUMOHOIIOJILHOTO 3aKOHO/Ia-
TEeILCTBAa HAYAJIOCh PaHbIIIEe COIO3HOTO 3aKoHA, ¢ mpuHATHEM 11 mexabps 1990 r. 3akona Kazaxckoit CCP
«O cB0OOIE XO3MMUCTBEHHOW NEIATEILHOCTH M Pa3BUTHU NpeanpuHuMarenbcTBa B Kazaxckoit CCPy, koTo-
pBIi perynupoBan 3Ty cdepy Ha nmpoTsokeruu 15 ger. Crateeit 15 maHHOTO 3aKOHa ObLTa yCTaHOBIIEHA OT-
BETCTBEHHOCTH 32 HEOOPOCOBECTHYIO KOHKYPEHIINIO ITyTEM 3alpelieHus u npecienopaans. HemoOpocose-
CTHOM KOHKYpPEHIIMEN MPU3HABAINCH JEUCTBUS MPEANPUHUMATENEH, HapaBJI€HHbIE HA TOJAPHIB PEMyTallun
KOHKYPEHTa ¥ JIOObIE CTOBOPBI MEXKIy NMPEANPHUHUMATEIIMA O KBOTaX IMPOM3BOACTBA, Pa3/ieiic PHIHKOB
cObITa, CHAOXKEHUS W YCIYT, O MOICPKAHUN MOHOIOJIBHO BHICOKUX MM HU3KHX IICH C LEIBI0 MOYICHUS
Ha 3TOI OCHOBE CBEPXIPHUOBLICH UM JOBEIEHUS KOHKYPEHTa 10 OaHKpOTCTBA [5].

CrnexyronM HOPMATHBHBIM aKTOM, HAaIleJIEHHBIM Ha 3aIIUTy KOHKypeHnnu B Kazaxcrane, ctanm 3akoH
Kazaxckoit CCP ot 11 mrons 1991 r. «O pa3BUTHN KOHKYPEHIIUHA W OTPAHMYEHUH MOHOTIOJUCTHICCKON esI-
TeIbHOCTH» (Hasiee 3aKOH O KOHKYPCHIIMH), HAMPaBICHHBI HA KOMIUIEKCHOE PETYJIUPOBAHUE OTHOIICHUI
M0 Pa3BHUTHIO KOHKYPEHIIMHU, OTPAaHUYCHUIO MOHOITOJIMCTHYECKOHN NEATEIBHOCTH U 0OphOy ¢ HemoOpocoBe-
CTHOW KOHKYpEHIIMEeH. DTOT 3aKOH CTaJl OJHUM M3 HanOoJjee BaXXKHBIX COOBITHII B Mpoliecce mepexo/ia cTpa-
HBI K PBIHOYHBIM OTHOMIeHusiM. C MOMeHTa ero npuHaTHs B KazaxcraHe (akTUyecku v BO3HUKIO aHTUMO-
HOTIOJIBHOE PeryaupoBaHue. BaxkHO OTMETHTH, yTO 3aKOH O KOHKypeHIuu 1991 r. ObUT MOCTPOCH 10 aHaJIo-
THH C 3aI1aIHOCBPOIICHCKIM aHTUMOHOTIOIBHBIM 3aKOHOJATEIECTBOM, KOTOPOE, B OTIMYHE OT CEBEPOAMEPH-
KaHCKOT'0, HE YCTaHaBIIMBAET 3aIlpeTa Ha MOHOTIOJINH ¥ MOHOTIOJUCTHYECKYIO AEATEIHbHOCTh — OHO OCHOBA-
HO Ha KOHTPOJIE HaJ[ MOHOTIOJIUSIMU ITyTEM TPECEUCHUS UX 3JI0YIOTPEOICHUH.

B nemom manHbBIi 3aKOH HOCHII OYCHB MPOTPECCUBHEIN XapakTep. Hapsmay ¢ TpaauliMOHHBIME HETISIMU
0 3aIIUTe KOHKYPEHIMH W 3aIIWUTe MPaB MOTPEOUTENEH ero IeNbi0 SBISIOCH CTUMYIMPOBAHNE TPEIITpH-
HUMATEIILCTBA MyTeM JIEMOHOIIOIHM3AINYA YKOHOMUKU. KpoMe TOro, mOMUMO KIIACCHYECKHX COCTABOB aHTH-
MOHOIIOJIBHBIX MPAaBOHAPYUIEHUH, B 3aKOHE O KOHKypeHIMH 1991 r. HenelcTBUTENBbHBIMHM NMPU3HABAINCH
aKThI, a TAK)K€ COTJIAIICHUS TOCYAAPCTBEHHBIX OPraHOB, HOCSIIME aHTUKOHKYPEHTHBIH xapakrep. K mpo-
TPECCUBHBIM HOpPMaM PacCMaTpUBAaeMOT0 3aKOHA MOXXHO OTHECTH M €r0 IOJIOKEHUE 00 IKCTEPPUTOPUAITH-
HOM JICHCTBUM 3aKOHA B OTHOIICHUH JCATCIHLHOCTH XO3SUCTBYIONIMX CyOBEKTOB 3a mpeaenamu Kazaxckoit
CCP, BrekyIux orpaHHueHNe KOHKYPEHITUN Ha PECIyOIMKAaHCKOM phIHKE. HecMOTps Ha TO, 9TO 3aKOH OBII
cHaOxeH 3(h(HEeKTUBHBIM MEXaHWU3MOM BO3JICHCTBYSI, HAIPABICHHOTO HA 3alllUTy KOHKYPEHIHH, OpPTaHbl ro-
CYJapCTBEHHOM BJIACTH TOT'O BPEMEHH OKA3aJIMCh HE TOTOBBI MIPUICPKUBATHLCS €0 MOJIOKEHUH, a caMa KOH-
KypeHIUs He ObljIa B YHCIIE€ IPUOPUTETOB MTPOBOAUMOM HA TOT MOMEHT 9KOHOMHYECKOH MOTUTHKH.

3HAYUTEIILHBIM I1aroM K (JOPMHUPOBAHUIO KOHKYPEHTHOT'O 3aKOHOIATeILCTBA CTAI0 HIpuHATHE B 1993 T.
Koncrutynun PecryOnmku Kazaxcran, 4.1 c1.48 KOTOpOH 3akpenuiia MpaBOBbIE OCHOBBI JJIsI CBOOOIHOM
KOHKYpPEHIIUHU. B UX 4mcie rapaHTHH rocy1apcTBa Ha CBOOOY YaCTHOW MPEANPUHUMATEIBCKON JIEATEIEHO-
CTH W OOecIeYeHrne ee 3allUThl U MOIACPIKKH; 3allpeT Ha MOHOIMOJUCTHYECKYIO M BCSKYIO MHYIO JIESTENb-
HOCTb, HAIIPABJIIEHHYIO HA OTPaHMYEHHUE WM yCTPaHEHWE 3aKOHHON KOHKYPEHIMH, TOJydeHHe HeoOOCHO-
BaHHBIX MPEUMYINECTB, YIIEMJICHHE MpaB M 3aKOHHBIX MHTEPECOB moTpedureneit [6]. Kak BumHO, BTOpOM
YacThIO CTaThU YCTAHOBJICH PsiJl OTPaHUYCHUI CBOOOJBI MPENITPHHUMATEIILCTBA IyTEM 3aIpeIeHUs JII000H
NESTEILHOCTH, CIIOCOOHOW HaBPEIUTh KOHKYpeHIHHU. 11071 MHOH JeATenhbHOCTHIO TIOPa3yMEBAINCh HEA00-
pocoBecTHasi KOHKYPEHLMS W aHTHKOHKYPEHTHBIE NEHCTBHS TOCYAapCTBEHHBIX opraHoB. CremyeT coria-
cutbest ¢ A.JK.brukeOaeBbIM, KOTOPBIM CUMTAET, YTO «0C00ast IIECHHOCTh MepBor KOHCTUTYIIUM 3aKiTF09aeTcs
HE TOJIBKO B TOM, YTO B HEW OBUIM MPaBUILHO OIPEJEICHbBI TPaHUIIBl OTPaHUYCHUS MPEANPUHUMATEIHCKOM
cBOOO/IBI, @ BMECTE C HIMH M KPUTEPHH MOHOTIOIMCTUYECKOHN JESITeTbHOCTH, aHTUKOHKYPEHTHBIX JAeHCTBUI
TOCYIapCTBEHHBIX OPraHOB U HEAOOPOCOBECTHON KOHKYPEHIINH, a B TOM, YTO KOHKYPEHTHOE mpaBo Pecy0-
nmuku Kazaxctan B mepuoJ ero JACWCTBUS 0Ka3ajloCh Ha JICHCTBUTEIHLHO BBICOKOM YPOBHE, IMMOCKOJBKY OBLI
OTpaHWYeH OCHOBHOW MCTOYHHK IMOSIBICHUS NCKYCCTBEHHBIX M HECIIPABEIMBBIX MOHOIOJINI — TOCyIapcT-
BEHHAas BJIAcThb» [7].

30 aBrycra 1995 r. B Kazaxcrane Oblta mpuHsaTa HOBasg KOHCTHTYIHS, KOTOpast, K COKAJICHUIO, B OTIIH-
gue oT Korcrurymuu 1993 r., He OorpaHMYNBAET BO3MOYXHOCTH TOCYJAPCTBEHHBIX OPTaHOB OTPHUIIATEIHHO
BO3/ICHCTBOBATh HA KOHKYPCHIINIO, TOCKOJIBKY HE COICPIKUT 3aIlpeTa Ha JIFOYI0 AeITEeIbHOCTh (B TOM YUCIIC
TOCyIapCTBEHHBIX OPTaHOB), CHIOCOOHYIO OTPHUIIATENHHO MOBIHUATH Ha KOHKYPEHIIMIO B CTpaHe. BMecTo 3To-
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ro B CT. 26 3aKpeIuIeHO NPaBo Ha CBOOOAY MpeINpUHUMATENBCKON IesSTeIbHOCTH, CBOOOTHOE HCIIOIb30Ba-
HHE CBOETO MMYIIECTBA IS JIFOOOW 3aKOHHOW MPEeANPUHUMATEILCKOW ISATETLHOCTH, a B 4. 4 ITOH XKe
CTaThH ONPEAETICHO, YTO «MOHOIMOJIUCTHYECKAs NEATENbHOCTD PETYIUPYETCS M OTPAHUYMBACTCS 3aKOHOM.
HemobpocoBecTHast KOHKYpPEHITHS 3arperiactcs» [8].

Heo0xonumo moJguepkHyTh, 4TO KOHCTUTYLHOHHBIE HOPMBI, YCTaHABIMBAIOLIHE OCHOBHI TOCYIapCT-
BEHHOM 3allIUTHl U NOJAEP>KKU KOHKYPEHIIUH, SBISIOTCS OCHOBOM 3aKOHOAATENbCTBA O KOHKYPEHIIMH U €T0
HauOosee cTabuiabpHOMN yacThio. Ceromus O0onbmnHCTBO cTpad CHI™ maeT MMEHHO MO MyTH KOHCTHUTYI[MOH-
HOTO 3aKPEIUICHHS OCHOB aHTHMOHOIIOJILHOTO perynupoBanus. Tak, cT. 8 Koncturynun Poccniickoit deje-
pauuu rapaHTUPyeT eOJUHCTBO SKOHOMHUYECKOTO MIPOCTPAHCTBA, CBOOOHOE MEepeMEIeHIE TOBAapOB, YCIYT U
(DPMHAHCOBBIX CPEACTB, MOAJECPKKY KOHKYPEHLIMH, CBOOOTY SKOHOMUYECKOH aestenbHocTH [9]. Takum obOpa-
30M, B oinume oT Kazaxcrana, B Poccuiickoit deaeparuy KOHKYpEHLUs ypEryJIHpOBaHa MyTeM BO3BEACHHUS
ee MOAIEP’KKH B PaHT KOHCTUTYITMOHHOM TrapaHTHH.

WHaye chopMynHpoBaHO KOHCTUTYLIMOHHOE IOJIOXKCHHE O KOHKypeHIMH B KoHcTuTyiuum AsepOaii-
mokanckod PecnyOnuku. B cootrBerctBum co cr. 15 Koncturynmm A3sepOaiimxkana rocyaapcTBO Ha OCHOBE
PBIHOYHBIX OTHOIIEHUI CO37aeT yCIOBHS ISl Pa3BUTHSI SKOHOMUKH, COIIHAIFHON HANpPaBIEHHOCTH, TapaH-
THpYeT cBOOOAY MpPEeaNpPUHUMATENHCTBA, HE ITOMYCKAaeT MOHOIOIN3MA W HETOOPOCOBECTHONH KOHKYPEHITUH
B DKOHOMHUYECKUX OTHommeHus X [10]. B maHHOM ciiydae aHTHMOHOIIOJIBHOE PETYIHPOBAHUC BBIPAXKACTCS
B ICATEIILHOCTH FOCYJapCTBa MO HEJOMYLICHNIO HeT0OOPOCOBECTHON KOHKYPEHIIMH 1 MOHOIIOJIN3MA.

Crateeit 42 KoHcTuTyIuM YKpanHbel OTMEUEHO, YTO «KaXKABINH UMEET MPaBO Ha MPEANPHUHUMATENBCKYIO
NesITeTFHOCT, HEe 3alpEeIIeHHYI0 3aKOHOM. ['ocymapcTBo oOecriedunBaeT 3allluTy KOHKYPEHIIMH B TPEATPH-
HUMAaTENbCKOH nesTenbHOoCTH. He momyckaiorcst 3710ynoTpeOieHne MOHOIIONBHBIM TTOJI0KEHHEM Ha PBIHKE,
HETNPaBOMEPHOE OrpaHMUYEHHE KOHKYPEHLWH M HEeAoOpOcoBecTHAas KOHKypeHUus. Bumael u npeaenst MOHO-
MOJIMK oTpeelsitoTes 3akoHom» [11]. 3mech, anamormuno HopMe Konctutyumm PecnyOnuku Kaszaxcraw,
rapaHTUU CBOOOIBI MPEANPUHUMATEIBCKON AEATETPHOCTH U 3alUThl KOHKYPEHIHH OOBETUHEHBI B OJHOMN
HopMe. BMmecTe ¢ TeM nepedeHb JAeMCTBUM, OrpaHMYUBAIONINX KOHKYPEHIIUIO, OTIPEETSIONINI BUABI U TIpe-
JIeJTbl MOHOTIONIHY, CYIIIECTBEHHO IITUpe, YTO, 0€3yCIOBHO, TOJOXKHUTEIHHO CKa3bIBAETCS HA OOIIEM peryiu-
POBaHMU KOHKYPEHIIMH B TOM T'OCYJapCTBE.

Cratbs 9 Konctutyuu MosnaBun peIHOK U JOOPOCOBECTHYIO KOHKYPEHIIUIO OTHOCHUT K OCHOBOIIOJIA-
TaloLIM IPUHIMIIAM SKOHOMHKH, Ha KOTOPBIX 0a3upyeTcsi 3KOHOMUUECKas cucteMa rocynapctsa [12].

KomnmaecTBo rocyaapcTs, IpUAAIOIINX TPABOBOMY PETYIHMPOBAHUIO KOHKYPEHITMH W OTPAaHUYEHUIO MO-
HOTIOJIMCTUYECKOMN JIEATENIFHOCTH HACTOIBKO OOJBIIOE 3HAYEHHE, YTO OCHOBHI TAKOTO PETyIUPOBAHUS 3aJ0-
*eHbl B HopMax KoHcTuTynmm, HecoMHEHHO, Benuko. BMmecte ¢ TeM otnenbHble rocynapersa CHI' He uc-
TIOJTB3YIOT TaKoro moaxosna. B gactHocTH, B PecmyOnmke benmapych m Y30ekucTaHe HOPMBI 00 aHTHMOHO-
MOJIFHOM 3aKOHOMATENbCTBE B pasfenax KoHCTHTymmH, peryimmpyromux SKOHOMHUYECKHE W COIHMalbHBIC
MpaBa, OTCYTCTBYIOT.

Crnenyronym 1aroM B pa3BUTHH 3aKOHOAATENBCTBA O KOHKYPEHIIMH CTall MPUHATHIN 9 utoHsa 1998 r.
3akon PecryOnnku Kazaxcran «O HemoOpOCOBECTHON KOHKYpPEHIMH» (anee — 3aKOH O HeI0OpOCOBECT-
HOM KoHKypeHIiH) [13], KoTopblii ipeacTaBisl co00i IEPBBIM KOMIUICKCHBI HOPMATHBHBINA IPABOBOH akKT,
BKITIOYAOIIMI HOPMBI IO TIPEAYTIPEKIICHUIO, BHISIBICHHUIO U TIPECCUCHUIO HEJIOOPOCOBECTHON KOHKYPEHIIHH.

B ocHOBY maHHOTO 3aKOHa OBLT MOJIOKEH OMBIT CTPaH C Pa3BUTON PHIHOYHONW SKOHOMHKOH, Te UCTOU-
HUKHU TIPaBOBOTO PETYJIMPOBAHUS HEJIOOPOCOBECTHOW KOHKYPEHIIMM W MOHOTIONMCTHYECKON NEeSTEIbHOCTH
pasnuunsl [14]. OqHako HECMOTPS Ha SIBHBIC HAMEPEHHUS 3aKOHOJAATENS pa3rpaHuuuTh chepbl MPUMEHEHUS
3aKOHOJIATENIECTBA O HETOOPOCOBECTHON KOHKYPECHIIMM W aHTUMOHOITOJNBHOTO 3aKOHOJATENbCTBA, 3aKOH
0 HeTOOPOCOBECTHOM KOHKYPEHIIMHU BCE JKE€ COJIEpKall aHTUMOHOIIONbHBIE HOPMEIL. [Ipu 9TOM B JielicTBOBaB-
mem 3akoHe PK o xonkypenmum 1991 r. Hapsay ¢ aHTUMOHONOJBHBIMH HOPMaMH JE€HCTBOBAJIM HOPMBI
0 3ampeTe HeJO0OPOCOBECTHONW KOHKYPEHIIMHU. TakuM 00pa3oM, CI0KMIACH CUTYAIHs, B KOTOPOil 1Ba pa3HBIX
3aKOHA OJHOBPEMEHHO PETYJIMPOBAIN OJHU U T€ K€ OTHOLIeHHs. YTOOBI HCIIPABUTh 3TH U IPYTHE OIIHOKH,
JOMYIICHHBIE aBTOPaMH 3aKOHOB, 19 stHBapst 2001 1., ObUT MIPUHAT HOBBIN, BTOPO MO cueTy 3aKOH O KOHKY-
peHuuy. JlaHHBIA aKT OBLI MPHU3BaH TaKXe BKIIOUYUTH HOPMBI B COOTBETCTBUH C TOJIOKEHUSMH 3aKITIOYECH-
HBIX MeX 1y cTpadamu CHI' B paMkax MeXIyHapOIHOTO COTPYIHUYECTBA COTIIAIIICHHI 110 BOIPOCAM KOHKY-
penmun. K coxanenuto, 3akoH o koHKypeHuuu 2001 r. HOCHI aHTUNPEANPUHUMATEIBCKUM XapakTep U yxKe
yepe3 ABa ToAa MOCJe €ro MPUHATHS aHTUMOHOIOJBHBIA OpraH Hayaj MOATOTOBKY €r0 HOBOW pEAaKIUH.
7 nrost 2006 1. OBUT IPUHAT OYepeTHON 3aKOH O KOHKYPEHITHH, KOTOPBIM BOIIET B NCTOPUIO KaK CaMBIH JKe-
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CTKHH MO0 OTHOIICHHUIO K OM3Hecy M KoHKypeHImny. C npunsTueM 3akoHa o KoHKypeHuu 2006 r. addextus-
HOCTb MEXaHM3MOB 3aKOHOJATEIFHON 3alUTH KOHKYPEHIINU TOCTHIJIa CBOETO MUHUMYMa.

B 2007 r., ¢ mosiBieHnEeM npoekTa 3akoHa «O BHECEHUH M3MEHEHHUH M JOIIOJTHCHUA B HEKOTOPHIE 3aK0-
HozaTenbHble akThl PecrryOnnku KazaxcTan mo Bompocam KOHKYPEHIIMM W OTPaHHYEHHUS MOHOMOJIMCTHYC-
CKOH nesTenbHOCTUY [15], Hauancs HOBBIM BUTOK B pa3BUTHH 3aKOHOJATENBHON 3aIUTHI U MOAJIEPKKU KOH-
KypeHIuu. B maHHBIN 3aKOHOMPOEKT OBUTH BKJIFOYECHBI HOPMBI, TIPEIIOIArarofue TaKue U3MCHECHUS B MO/I-
XOJI€ K PeryJIMPOBAHNUIO KOHKYPEHTHBIX OTHOIIEHUH, KaK: 0TKa3 OT IUIAHOBBIX ITPOBEPOK MpeANpHHUMATENEH
10 BOTIpOcaM COOJIOICHNST aHTUMOHOTIOIBHOTO 3aKOHO/IaTeNIbCTBA, BBEACHHE HOPM 00 dKCTEPPUTOPHATIBEHO-
CTU 3aKOHa, OTKAa3 OT y4acTUsd TOCYJapCTBa MOCPEACTBOM COIJIACOBAHUSA C AHTUMOHOIIOJIBHBIM OPraHoM
B IIpOIIECCe CIHUSAHUSA TpeANpUHIMAaTeNel, HalelleHne aHTUMOHOIIONBFHOTO OpTaHa IMOJTHOMOYHSIMH T0 BeJe-
HUIO OTIEPATHBHO-PO3BICKHBIX MEPONPUATHH H Jp.

B pesynbrare 25 nexabpsa 2008 r. Obu1 npuHAT HeIHE AekcTBYIomui 3akoH PK «O xoHKypeHInmn», Ko-
TOPBIN BKJIIOYMI B ce0s BCe paHee NPEJIOKEHHBIC U3MEHEHUsSI M TOJAJEPXKaT HAYaTyH 3aKOHOIPOEKTOM
2007 r. TeHACHIMIO N0 THOepanu3aluy PEryJInpoBaHus MpeIIpUHIMATENLCKON aestenbHoctu [16]. Kpome
TOTO, OJTHUM M3 BOKHBIX HOBIIECTB CTAJIO TO, YTO HOPMBI O HEZOOPOCOBECTHONW KOHKYPEHIIMH OBUIH BKJIIO-
YEHBI B TIOJIO’KEHUST HOBOTO 3aKOHA, B CBSI3HU C YeM, ¢ IPUHATHEM 3aKoHa 0 KOHKypeHIH 2008 T., mpeKpaTi
JEHCTBHE HE TONBKO 3aKoH 0 KOoHKypeHIu 2006 T., Ho 1 3aK0H 0 HeTOOPOCOBECTHOM KOHKYypeHIuu 1998 .

Kak pe3yipTar qocTaBIIMXCS B HACIEACTBO OT Iu1aHOBOM 3koHOMUKH CCCP skoHOMUYECKUX MpodIieM,
OJIHOM M3 BaKHEHIINX obOmesxonomuueckux 3amaad CHIT crano cozmanue 3h(GeKTUBHON CHCTEMbI aHTHMO-
HOIIOJIFHOTO PEryJIMPOBaHMs, CIIOCOOCTBYIONIEH Pa3BUTHIO KOHKYPEHIMH U 00ecIIeurBaloIel ee HaAeKHYIO
3amuty. Hawano mexaynapoaHoro cotpynandecta crpad CHI™ o Bompocam 3amuThl KOHKYPEHIIUU OBLIO
nosnoxeHo CorjaneHueM o COrIacOBaHUM AaHTUMOHOMNONBHOM nonuTuku ot 12 maprta 1993 r. [17], kotopoe
SIBUJIOCH TIEPBBIM CEpPhE3HBIM IIIaroM K COBMeCTHBIM AeiicTBuaM ctpad CHI' B oOmactu mpemynpexaeHus,
OTPaHWYECHHS W MPECEUEHUS] MOHOITOJIMCTHYECKON NEATENFHOCTH M Pa3BUTH KOHKypeHIuu. CormameHnve
HOCHJIO TIPEABAPUTEINILHBIN XapaKTep, YCTAaHABINBAJIO JIHIIb 00IMe HAMEPEHHS TOCYAapCTB O COTJIACOBAHHUU
AHTUMOHOIIONBHON MOJUTUKU CTOPOH, COTPYIHUYECTBE B HAMPABICHUSIX MPECEUCHUS] MOHOIOIUCTUYCCKON
JIeATENIbHOCTHA ¥ 3alIUTHl KOHKYPEHIMH, a TaK)Ke HaMepeHUs MOOMBAThCS €OMHOOOpa3usl B yCTAaHOBIECHHUH
KPUTEPHEB U CIIOCOOOB OIEHKH MOHOTIOJIHCTHYECKON JNEATENLHOCTH U HEJOOPOCOBECTHON KOHKYPEHIIMU U
YHU(PUKAIUH aHTUMOHOTIOJIBHOTO 3aKOHOMATeNbcTBA. Yepes rox mocie BeTyruieHus CorjialieHus B CHITY
CTOPOHBI 3aKJIIOYMWIN JIOrOBOp O MPOBENCHUM COINIACOBAaHHOM aHTHMMOHOIIOJbHOW MOJUTHUKHU. [[oroBop co-
XpaHWI TEHIIEHINH, 3a10keHHble B CoriameHun. Ba)kHBIM MOMEHTOM SIBIJIOCH ycTaHOBIIeHHE B JloroBope
OOIIMX MPaBWJI KOHKYPEHIIUU XO3SHUCTBYIONINX CYOBEKTOB YYaCTBYIOIIMX TOCYIapCTB U yUpexkaeHue Mex-
TOCYIapCTBEHHOTO COBETA M0 aHTUMOHOIIONBHOU MmoNMTHKE. (AHTUMOHOTIONBHOTO coBeta, MCAIT). OcHOB-
HOM 3a1a4ueii AHTUMOHOIIOJFHOTO COBETa MPOBO3TJIAIIEHa BRIPAOOTKA KPUTEPHEB M CIIOCOOOB OLIEHKH MO-
HOIIOJIUCTUYECKOHN AEATENbHOCTH, HeTOOPOCOBECTHOM KOHKYPEHIIMH, MPOLEAYp paccieloBaHus JIeNl 10 Ha-
PYILICHUIO TTPABIJI KOHKYPEHIUH, TIPABUJI M MEXaHU3MOB BO3JICHCTBHS Ha XO3SHCTBYIOIIUE CyOBEKTHI, Opra-
HBI BIIACTH U YIPABJICHUSA, HAPYIIAIONINE TPAaBUIa KOHKYPEHIIUU B 00IIEM S KOHOMUYECKOM MTPOCTPAHCTBE, U
cOorJlacoBaHHE MX MeXIy rocyaapcrBamu-ydactHukamiu [18]. MCAII Obin HazmeneH QyHKIMAMHU HAJHALHO-
HaJIBHOTO OpraHa, a UMEHHO ITOJTHOMOYHMSIMH PacCMaTpPUBATh CIIOPHI MEXAY XO3SIMCTBYIOMIMMU CYObEKTaMHU
YYaCTBYIOIIMX TOCYJIApPCTB IO BOMPOCAM, SBISIONIMMCS MpeaMeToM JloroBopa, u BbIJaBaTh 00sS3aTENbHEIC
JUTSL UICTIOJTHEHUS TIPEIMUCAHUS IO MPUHATHIM PEIICHUSIM.

C 25 suBaps 2000 r. neficTByeT HOBEII JIOTOBOp O TIPOBEICHUH COTIIACOBAHHONW aHTHUMOHOITOJIBHOM 110~
uTUKH [19], KOTOpbIM OBUIM OTMEHEHBI OCHOBHBIE (PYHKIMH HaJHAMOHaIbHOro oprana MCAII.

B Hacrosimee BpeMs akTyalbHBIM SBIISIETCS] BOIIPOC co3/1aHus TaMoKeHHOTo coto3a Mexay bernopyccu-
eit, Kazaxcranom u Poccuiickoit ®@enepanueit. B pamkxax Coro3a mpenmnonaraercsi IpoBOJIUTh HE COIJIACO-
BaHHYIO, a €AMHYI0 aHTUMOHOMOJIBHYIO MOJHMTUKY, KOTOpas cuutaeTcs Ooinee 3PQexTuBHON. Pe3ynbrarsi,
OKHaeMble OT MPOBEACHUS €INHON MOJIUTHUKH, TPU3BAHBI MOBJIHITH HA COCTOSHNE KOHKYPEHIINH B KaXKION
13 TPEX CTPaH-yYaCTHHI[ CAMBIM TMOJIOKUTEIHLHBIM 00pa3oM. [loka rocyaapcTBa HaXoAATCS HA CTaIUU ajar-
Tallud K U3MEHEHHOMY 3aKOHOAATENbCTBY. [IpO0IKUTENBHOCTh OTHOIICHUH B paMKax TaM0XXKEeHHOIO COIo-
3a ellle CIMIIKOM MaJla JUIs TOTO, YTOOBI ObLIa BO3MOKHOCTh BBISIBUTH CEphE3HBIE MPOOIEMBI U pacIioyiaratb
XOTh KaKOW-TO cTaTUCTUKOM. [TomoXKuTENbHbIE U OTpUIIaTENIbHbIE CTOPOHBI BeTyrieHus Kazaxcrana B Ta-
MOXKEHHBIM COI03 CTaHYT CICAYIOIIMM 3TAllOM HAIllUX UCCIICIOBAaHUM.

braronmaps B3aumHoit padote ctpan CHI' B HampaBieHu# 3anUTHl KOHKYPEHITUN U OTPAaHUICHHS] MOHO-
MTOJIMCTHYECKOH IeATENbHOCTH, MHTETPALMU B COOOIIECTBO AKOHOMUYECKH Pa3BUTHIX rocyaapcTB Kazaxcran
CyMell JIOOUThCS BIEUATIISIONIMX PE3YJIBTATOB B MPOBEJACHUU SKOHOMHUYECKHX Mpeodpa3oBanuii. B pesynb-
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TaTe KPOMOTIUBONH palbOTHl MO TapMOHHM3AaLMK AHTUMOHOIIOJBHOTO 3aKoHoAaTenbcTBa B crpanax CHI
3a KOPOTKUH CpOK Obl1a chopMupoBaHa J0BOJIBHO 3 (eKTHBHAsS HOpMAaTHBHAsA 0a3a B cepe 3alInuThl KOH-
KYpEHILIMM KaK Ha BHYTPEHHHX, TaK U HAa MEXIOCyIapCTBEHHOM YypOBHsX. [IpHHSATHI HOPMATHBHBIE aKTHI,
OXBAaTBHIBAIOIINE TPAKTUYECKH BCE HAIPABIICHUS TPOBENCHHUS COTJIACOBAHHOW IOJHMTHUKH, HAIpPaBICHHON
Ha pa3BUTHE U 3aLIUTy KOHKypeHIHU. MeHsIomascs SJKOHOMUYECKas CUTyalus BHYTPH TOCYAapCTB, YCUIIN-
BaloIIeecs] BIUSHHE MHPOBOTO PHIHKA W HEOOXOAWMOCTH NANbHEHIIEH TrapMOHHM3alMU 3aKOHOJATEIbCTB
o kKoHKypeHuu ctpad CHI' cTUMyIHPYIOT MOCTOSIHHOE COBEPILIEHCTBOBAHKWE HOPMAaTHBHOW 0a3bl B TpaHU-
11ax 0OOIIEero MpaBOBOTO MO, TPEOYIOT HHTETPHUPOBAHHUS KOHKYPEHTHBIX HOPM B 3aKOHOJATEIHCTBO, OTHO-
csimieecs K CMEXKHBIM OTpAcisiM IpaBa KOHCTUTYLIMOHHOMY, aJIMIHHCTPATUBHOMY, (DMHAHCOBOMY, TPayKIaH-
CKOMY TIpaBy H Jp.

Takum 0Opa3oMm, B HACTOSIIMKA MOMEHT Iepexoanslid nepuoj B crpanax CHI' ¢popmanbHo 3aBepiueH,
HSKOHOMHMYECKHE CHCTEMBI OOpEeNH PHIHOYHYIO aTpuOyTHKYy. OJHAKO HENb3sl CKa3aThb, YTO (PYHKIHMOHHPOBA-
HHUE SKOHOMHUYECKUX WHCTUTYTOB B cTpaHax CoapykKecTBa yKe OTBEUaeT COBPEMEHHBIM TPEOOBAHHSM K Op-
TaHW3alid HAMOHAJIFHOTO X03siicTBa. HecoBepiieHHas ppIHOYHAs SKOHOMHKA TpeOyeT AaibHeHmero pe-
(hopMupoBaHUs, MPOJOIHKEHNS KapAWHAIBHON JIOMKH IJIAHOBBIX METOJIOB XO3SIICTBOBAHHS M 3aMEHBI HX
PBIHOYHBIMH METOIaMH.

3ammra koHKypeHuuu B CHI BbIIa 32 paMKH OTAENBHO B3ATOTO TOCYAApPCTBA B pe3yibTaTe TITyOOKHX
WHTETPALlIOHHBIX MPOLIECCOB, AKTUBHO MPOUCXOAIINX Ha Tepputopun Beex crpad OwpBmiero CCCP (B Ka-
3axcTaHe, Harpumep, co3nanue EBpA3DC, hopmupoBanue B ero pamkax TamokeHHOro coro3a bemopyccus
— Kazaxcran — Poccutickas @eaepanus 1 EAMHOT0 5KOHOMHYECKOT0 TIPOCTPAHCTBA). bobIoi moTeHm-
aJI 3aJI0KeH B ACATEIHHOCTH PA3IMYHOTO POAa MHTETPAlMOHHBIX rpynm cpeau crpad CHI', mpoBenenuu co-
TJIACOBAaHHON aHTHUMOHOIIOJIEHOM MOJMUTHKH, AEATEIBHOCTH 10 3aIlUTe KOHKYPEHIINH, YHU(PUKAITUN 3aKOHO-
JaTEeIbCTBA O KOHKYPEHIIUHY, BO3POKIEHUN SKOHOMUYECKHX CBSI3EH.

Haxe camplil MONTOXKUTEIBHBIN OMBIT TOCYAAPCTB C Pa3BUTON PHIHOYHON 3KOHOMUKOM HE BCErja Ipu-
MeHuM Kk ctpaHam CHI', yHaciemoBaBImIMM TUTONBI CBEPXMOHOMOIM3UPOBAHHON SKOHOMUKH (COBETCKOTO
Coro3a. IToaTromy BceM ydactHMKaM CoIpyecTBa eIe IMPEeACTOUT TSKENIas COBMECTHas paboTa 1O To-
cTpoeHnto 3O PEKTUBHON PHIHOYHON SKOHOMHUKH.
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Ka3zakcran Pecny0uukacs! skone TM /I memJiiekeTTepinae 03ceKkenecTiKTi
KYKBIKTBIK KOPFAay epeKuieJikTepi

Makamaga TM]I MeMieKeTTepiHIH SKEOHOMHKAJBIK HApBIK JKYHECIHIH HEri3ri 3JIeMeHTI SKOHOMHKAIIBIK
0acekenecTiKTI KYKBIKTBIK PEeTTey epeKIIenikTepi KapacTolpsuisl. Kazakcran PecryOimkack sxoHe e3rene
TIOCTKEHECTIK MEMJICKETTEpPiHIH KYKBIKTHIK KEHICTIriHzmeri OoceKeNecTiKTI Kopray Macenenepi aschl
AHBIKTAJIBIIN, OJIAP/bl IIENIYy YCBIHBICTAPHI KaJbINTACTHIPbUIFaH. bocekenecTikTi Kopray Typajibl 3aHHaAMa
6a3achl epeKIleNiKTepi KaJbIITaCTHIPUIBIN, OHBIH Ka3ipri TaHAarbl iLIKi jKOHE XalblKapaliblK ACHre#eri
SpeKeT KabiIeTTUIIr 3epTTere .

A Karibaeva

Features of legal protection of the competition in the Republic of Kazakhstan
and in the countries of the CIS

In the scientific article features of legal protection of the business competition, as basic element of economic
system of market type in countries of Commonwealth of Independent States are considered. The range of typ-
ical problems in a legal framework of the Republic of Kazakhstan and other Post-Soviet states in the sphere
of protection of the competition is revealed and analyzed; the offers on their decision are formulated. The fea-
tures of formation of legislative base about protection of the competition, as most effective element of legal
mechanism of its protection at internal and interstate levels are described.
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AHAJIU3 KOHCTUTYIITHOHHBIX MOJIOKEHUH 0 cy1e0HOil BjIacTH
B Ka3axcrane u Iloabuie

B cratbe npoBeneH cpaBHUTEIBHBIA aHATN3 KOHCTUTYLIMOHHBIX MOJIOKEHUH 0 cyneOHo# Biactu Kasaxcrana
n Ilompmm. PaccMOTpeHBI, B 9YacTHOCTH, CTPYKTYpHl CyIOEOHBIX CHCTEM CTpaH, HOPSANOK Ha3HAYCHHMS
Ha JIOJDKHOCTB CYZBH, IOJTHOMOYHS CY/IeH, TapaHTHH HETIPUKOCHOBEHHOCTH, IIPABOBOH CTaTyc CyIeOHBIX CO-
BETOB. ABTOPOM OTMEUEHBI KaK CXOJICTBA, TaK M PA3IMIMsI MEXAY CyIaMH, QYHKIHOHHPYIOUINMH B 00€HX
crpaHax. OnperneneHo, 9To0 TOJIBKO MyTeM B3aHMOOOOTaIleHNs] HAKOIUIEHHOTO OIbITa aHATM3HPYEMBIX TOCYy-
JapCTB BO3MOKHO MOCTPOSHUE AEMOKPATHUECKOTO U IIPAaBOBOTO rOCYIapCTBa.

Kniouesvie cnosa: Koncruryuus Pecyonuku Kazaxcran, Koncrurynus Pecniy6nuku Ilonbmia, cynsl, cyned-
Hasi CHCTeMa, Cy/IeOHast BIIACTh, HE3aBUCUMOCTb, IOPUCIUKIIUL.

PecrryOnmka Kazaxcran Haxomautcs B camoM IeHTpe EBpasuu, Ha JTMHUW TPaHULEI MEXKITY TBYMS KOH-
THHEHTaMH, Torja kak PecnyOnuka ITosbinra — B camom cepaiie EBporel. OHa siBiisercst wienoM EBporneii-
CKOTO cO0I03a, B TO BpeMms kak Kazaxctan — wieH TamokeHHOTo coro3a. Mcropudecku OOBEIUHSIO dTH
CTpaHbl HEJaBHEE MPOILIOe — J0 Havana mocieaHero necsatmwieTuss XX B. Kazaxcran u llonbima Obutn
B COCTaBE COITMAMCTHYECKOTO (KOMMYHHUCTHIECKOTO) 0510ka. OCHOBHBIM 3aKOHAM 3THUX CTPaH MPEIIeCTBO-
BaJI TaKWe 3aKOHOMATEIbHBIC aKThl, Kak KOHCTHTYITMOHHBIA 3aK0H OT 17 oKkTsAOps 1992 T. 0 B3aMMOOTHO-
MICHUSX MEX]y 3aKOHOJATEIILHON M UCTIOTHHUTEIBHOHN BiacThio PecnyOnuku [lonblna, a Takke 0 MECTHOM
camoynpasieHnd u Koncruryuust Pecriy6nuku Kazaxcran ot 28 stuBapst 1993 r.

B HacTosIee Bpems 3T ABE JEMOKpPATHYECKHE M HE3aBUCUMBIE CTPaHbl HMEIOT COJUIHYIO KOHCTHUTY-
LIUOHHO-TIPaBoBYI0 0a3y, B yactHocTH: Koncrurynuio Pecniyonuku Kazaxcran ot 30 aBrycra 1995 r. u Kon-
crutryuuto Pecriyonuku Ilonbimia ot 2 ampenst 1977 r., koTopsie, B CBOIO 04Yepe/ib, KOPPEKTUPOBAIHUCH KOH-
CTUTYIHOHHBIMH pedopmamu B 1998, 2007, 2011 rr. u B 2006, 2009 rT. cooTBeTcTBeHHO. Kak M3BECTHO,
3akoHOJaTeNbcTBO Kazaxcrana u [Monbim 6a3upyeTcs Ha KOHTHHEHTAIBHOW CHCTEME MPaBa, B CBS3H C YEM
B 00enx cTpaHax HOpMbI KOHCTUTYIMU BBIIIE JIFOOBIX FOPUIAMYECKUX MONIokeHuH (1. 2 ct. 4 KoHcturynuun
PK u cr. 8 Koncturynuu PIT).

Cormacao Koncrurymuu PK rocymapcTBeHHas BIacTh €IWHA, OCYIIECTBIISETCS Ha OCHOBe KOHCTHTY-
1MUY U 3aKOHOB B COOTBETCTBHM C NMPHUHIIMIIOM €€ pa3JeliCHUs] Ha 3aKOHOIATCIbHYIO, UCIOIHUTEILHYIO U
CyAeOHYIO BETBH M B3aMMOJCHCTBUS MEXKAY COOOH C MCIOIB30BAaHUEM CHUCTEMBI CIEPKEK M MPOTHBOBECOB
(. 4 ct. 3 Koucturynun) [1]. [Toasckuit OCHOBHO#M 3aKOH TJIACUT, YTO TOCYAAPCTBEHHOE YCTPOHCTBO OCHO-
BBIBAaCTCS Ha Pas3fCICHUH M PAaBHOBECHH 3aKOHOJATEIBHOMN, HCIIOTHATEILHON U cyeOHO# BiacTeil. 3aKkoHO-
JaTeNbHYIO BiacTh ocymiecTBISIIOT Ceiim u Cenar, ucnoiaautenbayo — I[pesunent u CoBer MUHHUCTPOB, a
cyneoHyto — cyabl ¥ TpuOyHaisl (ct. 10 Koncruryiuu PIT) [2; 15].

Takum o6pazoMm, B 0obenx cTpaHax cyAeOHas BIACTh TPAAWIIMOHHO MpEICTaBlieHa Kak TPEThS BETBb
BJIACTHU U PETIIAMEHTHPOBAHA ITOYTH 3aKIFOUNTEIIBHBIMU YaCTIMH KOHCTUTYIHIA. B KauecTBe 3aroyioBka cTaThu
MBI HE CITy4alfHO BBIOpaAIIM CY/ICOHYIO BIIACTh, KOTOPYIO BCETJA PACCMATPHUBAJIM KaK TPEThIO BETBb BIIACTH 3a €€
HEZO0OIeHeHHOe 3HaueHne. [103ToMy MBI HE COTJIacHBI C OTJAENbHBIMH MHEHHSIMH 3apYOEKHBIX YYEHBIX O
TOM, 4TO CyZicOHasi BIacTh — HaMMEHEEe OTacHas BeTBb BiacTH. [1o 3Tol nmpuunHe HaMm Oosee Ou3Ka 1mo3u-
s, KOTOPYIO B CBOMX Tpyaax npuaepxusatorcs P.M. Maptun [3] u K.J[x.Anstep [4].

B IlompImie 3TH BOIIPOCH paccMaTpUBAIOTCS B paMKax omgHOro pasmena. B OcHoBHoM 3akoHe Pecmy0-
nuku KazaxcraH 3TOMY BOIPOCY ITOCBAIIEH Takke oawH pazaen «Cymel u [IpaBocymue» [1]. DTOoT pasgen
MIPEAOCISAHAN, €CITU UCKITIOUUTh (PUHATBHBIN pa3ieN, CoJIepkKaIIul 3aKIIIOYUTEIbHBIC U MEPEXOIHbIC I10-
JIOKEHUs, B TO BpeMs Kak B moiibckoii Konctutymmu 310 8- craths u3 13-TH, BKIIOYast BpEMEHHBIE ITOJIO0-
JKeHus. 3aKimrouuTeNbHbli paznen Iloasckol KoHCTUTYLHMM MpEACTaBISICT B HACTOSIISE BPEMsSI OCOOBIH
WHTEPEC, TOCKOJIBKY €r0 MOJIOKECHUS C YKa3aHHBIM BPEMEHEM JICHCTBUS YK€ BHITIOJTHCHBI.

CyneOnbie opransl [lonbIm OTJENEHBI OT APYTUX AJIEMEHTOB TOCYNAPCTBEHHOUW CTPYKTYphl. CTarhs
173 monwckoit Koncrurymuu kareropudna: «Cynsl 1 TpruOyHAIBI SBIISIOTCS BIACTHIO, 000COOICHHON 1 He-
3aBHCHMOM OT aApyrux Biactei» [2; 105]. IlomoOHoe monoxenne B Koncturyuu Kazaxcrana perinameHTH-
POBaHO HECKOJIBKO MHaYe. Bhiie ObII0 yKa3aHo O HATMYMH KOHCTUTYIHOHHOTO nosioxkeHus (1. 4 cr. 3 Kon-
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crutyuun PK), a Taxoke ectb m. 1 ct. 75 KoHcTuTyMM, KOTOPBIH TNIacHT, 4To MpaBocyaue B PecmyOmuke
Kazaxcran ocymectsisiercss Toiapko cynom [1]. Ilyaktom 1 ct. 1 KorcruryrmmonHoro 3akoHa «O cyneOHOH
cucTeMe u craryce cyneir Pecrryonuku Kazaxcrany», SBISIOMErocss HEOTHEMIIEMON YacThIO PETyTHPOBAHMS
CyAeOHON CHCTEMBI PeCIyOJIUKH, O YeM CBHICTENBCTBYET 1. 4 cT. 75 KOHCTHTYLMH, yCTaHOBIEHO, YTO CYy-
nebnas Bmacts B PecriyOnmke KazaxcTan mpuHAUIEKHUT TOIBKO CyJaM B JIMIE TIOCTOSHHBIX Cy/eH, a Takke
MIPUCSDKHBIX 3ace/iaTelied, MPUBIEKAeMbIX K YTOJIOBHOMY CYJIONPOU3BOJCTBY B CIIydasix W MOPSAKE, MPEy-
cMOTpeHHBIX 3akoHOM. [IpaBocynue B PecnyOnuke Kazaxcran ocymiecTBisieTcsl TOIBKO CyIoM. 3ampeniaet-
sl U3JIaHKe 3aKOHOJATEIbHBIX aKTOB, ITPEyCMATPHUBAIOIIUX TIepeaady HCKIIIOUUTEIHLHBIX TOJTHOMOYHUH cyna
OpyruM opraHam. Hukakuwe wHBIE OpraHbl M JIMIA HE BIpaBe NMPHCBAWBATh ceOe TMOTHOMOYHUS CYABH WIH
dbyaknun cymebHOW Biactu. OOpalmieHus, 3asBJICHUS W KajJoObl, MOJICKAIINEe PACCMOTPCHHUIO B IOPSIAKE
CYJIOTIPOU3BOJICTBA, HE MOTYT OBITh PACCMOTPEHBI HIIM B3AThI HA KOHTPOJb HUKAKUMU JPYTUMH OpraHaMH,
JOJDKHOCTHBIMU WJTH MHBIMH JIMIIAMH [5].

B nonbsckoit Koncturyiuu Bee cyaeOHbIe opransl nepedncicHbl. Ctaths 175 onpenesser, 4To mpaBo-
cymue B Pecriy6onuke [lonbina otnpaBisitoT BepxoBHBIN Cyn, 001IHe CyIbl, a/IMUHUCTPATHBHBIC U BOCHHBIC
CYIbI, U JOOABJISET, YTO MCKIFOUUTEIBHBIC CYABl (WM YCKOPEHHBIC MPOIEAYPhI) MOTYT YCTaHABIUBAThHCS
TOJBKO Ha BpeMs BoHHEI [2; 106]. Korcturymus Kazaxcrana onpenenset, 9To cyiaMu PeciyOuKy sBIIsIOT-
cs1 BepXoBHBIH CyJI, TakK ke KaK «MECTHBIE U IpyTrue cynbl PecryOmuku, yupexnaembie 3akoHOM». UTo Kaca-
€TCS TaK Ha3hIBAEMOTO «YCKOPEHHOTO» WU «YTPOIICHHOT0» MPaBOCY/IUs, TO Ka3axcraHckas KoHcTutyrms
HEMpPEKJIIOHHA, B OoTiin4ure OT [lombInm, yupexIeHns «CIeMUaNbHbIX M YPE3BBIYAMHBIX CYJOB MO/ KaKHM-
00 Ha3BaHHUEM HE JOIycKaeTcs» [1].

pyroe BaxxHOE OTIHYHME MEXAY cyneOHoi BiacThio [lompmm u Kasaxcrana cocTouT B MpoKyparype.
[Tonbckuit OCHOBHO# 3aKOH TOJIBKO JIBa pa3a YIIOMHUHACT JODKHOCTHBIX JIHIT 3TOT0 opraHa. ITynkT 2 cr. 103
YCTaHaBIUBAET, YTO «IPOKYPOpP HE MOXKET COBMEIATh ACMYTATCKYIO NEATENbHOCTh U UMETh ACTyTaTCKHUMA
MaH7aT», Hapsaay ¢ TeM, uro 1. 1 cr. 191 ynomHoMouuBaeT ['eHepanbHOrO mpokypopa ooparuthes B Kon-
CTUTYUMOHHBIN TpuOyHan ¢ mpeaiokeHreM o Jenam, 0 KOTOphIX pedb uaeT B cT. 188 Koncrurynun. Kon-
crutynus ke KazaxcraHa, HaIpOTUB, COMEPKUT OONBIIYIO CTaThio U3 4 MyHKTOB, IMOAPOOHO periaMeHTH-
PYIOLIYIO IEATEIBHOCTh OPraHOB MPOKYPATypHI.

Crtpykrypa cyneonoit cuctemsl [lombmu u Kazaxcrana BeIrasaut cieayrommm obpasoM. B Iombie
cyaeOHasi BIacTh MPUHAJICKUT CyJlaM U TPUOYHaJIaM — 3TO OCHOBHOE JIeTICHHWE BHYTPH CyJIeOHOW cucTe-
MBI, CyIIeCTBYET BCETO J1Ba TpHOyHalIa — KOHCTUTYIIMOHHBIN ¥ TOCYAApCTBEHHBIN (MMITMIMEHT). Ha 1moib-
CKOM $I3BIKE 3TOT OpraH Has3wiBaeTcs TpubyHan Ctany. Bo MHOTHX IIMPOKO paclpoCTpaHEHHBIX MEPEBOAAX
910 3BYYHT Kak ['ocymapcrBeHHBIN TpuOyHa)I, OHAKO TaKO€ BBHIPAKCHHE HAa AHTJIMACKOM SI3BIKE BBOIUT
B 3a0y’kIeHre, MOCKOIbKY B [lombire (v B APYTUX CTpaHax) HE CYIIECTBYET YaCTHBIX TPHUOYyHAIOB. UIeHBI
storo TpuOyHnana uzdbuparorcs [lapnameHnToM Ui IpUBJIECYEHUS K CyAeOHOH OTBETCTBEHHOCTH BBICOKOIIO-
CTaBJICHHBIX YMHOBHHUKOB. O TakoH JNEATEIBHOCTH MO BceMy MUpPY Obuto pacckazaHo CMMU kak 06 mMmud-
MeHTe. CyIIecTByeT OrpOMHOE KOJIMYECTBO MyOIrKanuii 00 UMITUYMEHTE B aHTJI0-aMEPUKaHCKOI TnTepaTy-
pe [6].

Yro kacaercst cyoB, To KoHCTUTYIMA TiepeuunciisieT T KaTeropuid: BepxoBHblil ¢y, o0mui, aaMu-
HUCTPATUBHBIN, BOCHHBINA CY M MCKIFOUUTEILHBIN Cy/ (ITOCIeTHUN TOJBKO Ha BpeMs BOWHBI). PermamMenTn-
pys TpeThio KaTteroputo, KOHCTUTYIIMSA yrOMHUHAET | TaBHBIN A IMUHUCTPATHUBHBIA CYyII, @ TAaKKE aJMHHHICT-
patuBHBIC CyAbl HU3MKMX MHCTaHUWi. B [lonbine Tpu Beiciux cyaeOHBIX opraHa: BepxoBHslii cyn, [ maBHbIi
AnmunuctparuBHbli ¢y u Koncrutynuonssiii TpuOyHan. OHE HE3aBHCUMBI JPYT OT APYTa M MX PELICHUS
OKOHYATEJIbHBI U 00’KaJ0BaHUIO He momiekar. HecMoTpst Ha To, 4TO OHH paBHBI, KOHCTUTYLIMOHHBIN TpH-
OyHa — TIpeBAHPYIOIIUH (BBIIISCTOANNI) CyneOHbI opran. locne paccMoTpenus nena B BepxoBHOM
cyne wiv [ TaBHOM AJIMUHUCTPaTUBHOM CYJI€ IIPOUTPABIIIAs CTOPOHA BIIPABE MPOIOJIKHUTH PACCMOTPEHHUE JIeNa
B Koncturymmonnom Tpubynasne. Kpome Toro, cymecTByeT BO3MOKHOCTh TIOAAYH 3asIBICHUS B MEXITYHAPO-
HbIC OpTraHW3alliH, Takue Kak EBporefickuii cyn mo mpaBaM uenoBeka B CtpacOypre n Cyn EBpormetickoro
coroza B JltokcemOypre. Bee 310 enaet monbekyro cyJeOHy0 OpraHU3aIiio JOCTaTOYHO CII0KHOM.

B otinune ot Koncruryuuu Ilonbimm Koncrutyuust Kazaxcrana He JaeT TOYHOrO OTBETa Ha BOIPOC
0 TOM, CKOJILKO CYOB M KaTeropuii CyIoB cymecTByeT B Pecrrybmuke. OcHoBHO# 3akoH PecryOnnku Ha3bI-
BaeT BepxoBHEI cyn PecryOnuku kak BBICIIUE CyNEOHBIN OpraH MO TPaKAAHCKUM, YTOJOBHBIM M UHBIM
JieJIaM, TIOJICY/THBIM MECTHBIM M JPYTUM CYAaM, a TaKXKe MECTHbhIE M ApYyrue cyabl PecryOnuku, yupexkaaec-
MbIe 3akoHOM. HeobOxommMo obpatuthess kK KoHcTuTyrmmonHOMy 3akoHy «O CymeOHO# chcTeMe W cTaTyce
cyzaeii B Pecriy6nnke Kasaxcran», B COOTBETCTBHH ¢ KOTOPBIM CYLIECTBYIOT BOCHHBIC, (DMHAHCOBBIC, SKOHO-

102 BecTHuk KaparaHgmHckoro yHusepcurteTa



AHanNn3 KOHCTUTYLNOHHBLIX MOMNOXEHWUNA ...

MUYECKHE, aJMUHUCTPATUBHEIC CYABI, CYIbl MO JeJIaM HECOBEPIICHHONECTHUX WM Jpyrue. MeCTHBIE CyIbI
MIPEACTABICHBI 00JIACTHRIMU ¥ pAHOHHBIMH CyIaMu [5].

W nHakoHen, MBI JOJDKHBI OOpPAaTUTh BHUMaHHE Ha Pa3iUdre B KOHCTUTYLMOHHOM TOIXOZE K JMYHOU
cB00O/Ie apECTOBAHHOTO WU 33JIePKAaHHOTO JIUIA, WU, UHBIMU CJI0BaMH, HA U3BECTHOE BhIpaXKCHUE Xxabeac
Kopryc akt (habeas corpus). DTO UCKIIOUYUTEIBHOE TPAaBO, Ha3bIBaEMOE Takke «Bemnkuii akT» — MHChH-
MEHHBIA CyJAeOHBIN MPUKa3, MPEANICHIBAIONINNA JHITY, YASPKUBAIOIIEMY apecTaHTa, IMPEeI0CTaBUTh J0Ka3a-
TEJIhCTBA €0 3aJCPIKaHUsS WU 3aKII0UeHUs. B.BidkcToyH Ha3Ball 3T0 «TpUyMQpOM aHTIHICKOTO TpaBay.
Ha ceronmHsmnHmii 1eHh BOKPYT 3TOTO MpaBa CYIISCTBYET OINpPEJEICHHAs MOJIEMUKa B CBETE MpeAIpUHUMAC-
MBIX TOCYIapCTBaMU Mep 0€30I1aCHOCTH B MUPOBOM COOOIIIECTBE OT PAa3IMYHBIX yrpo3 [7; 68—72].

B cootBerctBum ¢ 1. 2 cT. 16 OcHoBHOTO 3akoHa Kazaxcrana «apecT U coaepkaHue IO CTpaxei 1mo-
MTyCKAIOTCS TOJILKO B IMPEIyCMOTPEHHBIX 3aKOHOM CIyYasX W JIMIIb ¢ CaHKIUHM CyJla C MPEIOCTaBICHUEM
apecTOBaHHOMY IpaBa oOayioBaHUs. be3 caHKIMU cyla JHIO0 MOXET OBITh MOABEPTHYTO 3aJICpPKaHHIO
Ha CpOK He OoJiee CEMHUIECATH JBYX 4acoB». B momomHeHne K 3TOMY 3ajiepKaHHbIN, apecTOBaHHbBIN, 0OBH-
HSIEMBI B COBEPIICHUH NMPECTYIUICHUS UMEET MPaBO MOJIb30BaThCS IOMOINBIO aIBOKATa (3alUTHUKA) C MO-
MEHTA 3aJIep)KaHusl, apecTa Wiu NpeabsBicHs o0BuHEHUS [1]. Eciiu cpaBHUTH 3TH MOJIOKEHUS C COOTBET-
CTBYIOIIEH cTaThel monpCKoi KoHCcTHTYINH, TO pa3Huiia OyaeT CyIeCTBEHHOM.

[Tonbckre KOHCTUTYITMOHHBIC HOPMBI YCTaHABIUBAIOT, YTO «KaXIbIH, JTUIICHHBIA CBOOOIBI HE HA OC-
HOBaHHHU Cy/ICOHOTO MIPUTOBOPA, UMEET MPABO 0OPATHTHCS B CY/I C IEIBI0 0€30TIaraTeIbHOTO0 YCTAHOBJICHUS
3aKOHHOCTH 3TOTO JIMIIEHUS», U OH «I0JDKEH OBITh 0€30TNaraTteilbHO M MOHATHBIM JUJISl HErOo 00pa3oM OcBe-
JOMJIEH O TIpUYMHAxX 3a7epkaHns. B Tedenme 48 yacoB ¢ MOMEHTa 3ajJiepXKaHus OH JAOJDKEH OBITh IepeaH
B pacropsbKeHue cya. 3aepKaHHOTO CIISAYET 0CBOOOIUTh, €CIH B TeueHUe 24 4acoB ¢ MOMEHTA Iepelaun
B pacrlopsbKeHHue cyZia eMy He Oy/leT BpydeHO ITOCTaHOBIIEHHE CyAa O BPEMEHHOM apecTe BMECTE C IPEIbsB-
NeHHBIMU OOBHMHEHUsSMI». [IpaBoBas 3ammTa AOCTYITHA HA BCEX CTAIUSAX TMPOLECCYaTbHBIX NEHCTBUH, U
B CJIy4ae HE3aKOHHOT'O JIMIICHHSI CBOOO/IBI JIUIIO UMEET IPABO HA KOMITCHCAITHIO.

ITo Bompocy 0 Ha3HAYCHUU U HE3aBUCUMOCTH CyJIel MOKHO OTMETHUTD, 4TO [lonbckuit OcHOBHOM 3akoH
YCTaHaBIUBAET, YTO «CyAbH HazHauaroTcs llpesunmentom Pecrybnmuku mo mpemioxeHno OOIIENoabCKOTo
CogeTa 10CTHIIMY Ha HeompeaencHHoe BpeMsi». [lpencenarens BepxoBraoro cyna u [lpencenarens [maBaoro
AJMUHUCTPATHBHOTO CyJa HA3HAYAIOTCA «HA INECTHJICTHHH CPOK MOJTHOMOYMWID W3 YMCIA KaHIUIATOB,
npenctaBieHHbIX OOIIM coOpaHueM CyAei COOTBETCTBYIOIIETO Cyna. AHaJOTHYHBIe ToJoxeHwust KoHcTH-
Tymun Kazaxcrana ycTaHaBIMBAIOT, UYTO «IIPENCEAATENH M CYIbH MECTHBIX M IPYTHX Cy/IOB Ha3HAYAIOTCA
Ha nomkHocTH [Ipesunentom PecnyOnuku o pexomennanmu Bricmero CyaeoHoro Cosera». UTto kacaercs
HazHadyeHnsa lIpencenarens u cyneit BepxoBHoro cyna, To mporenypa HemMHoOro oriaudaercs. O n3bupa-
torca CeHatoMm mo mipencraBieHuio llpesnnenta Pecybnuky, ocHOBaHHOMY Ha pekoMeHnaruu Briciiero
Cyne6noro Cosera.

3anpeT Ha 3aHATHE HECKOJBKHUX JOJDKHOCTEH BhIpakeH B KoHctutyun Kazaxcrana Gosiee 04eBUIHO,
geMm B [lompmre. Ilynkt 4 ct. 79 Konctutynun PK ycranaBmmBaeT, 4TO MOJDKHOCTH CyIbH HECOBMECTHMA
C IEMTyTaTCKUM MaHAATOM, C 3aHSATHEM WHOW OIUIaYMBAeMOM JOJDKHOCTH, OCYIIECTBICHUEM MpEATPHUHIMA-
TEJIHCKOW JICATEIEHOCTH, BXOXKJCHHEM B COCTAaB PYKOBOJSIIIETO OpraHa WM HAOII0JaTeIbHOTO COBETa KOM-
MEpUYeCcKOil opraHuzanuu. EJMHCTBEHHOE HMCKIIIOYEHHE CIENaHO MJi MPernojaBaTesibCKOM, HAyYHOW WU
WHOI TBOpUeckon nesrenbHocTH [1]. Ilombckas KoHCTUTYIIHSA, ¢ TAKUM K€ HCKITIOYCHHEM, KaK B Ka3aXxCTaH-
ckoit KoHcTUTYyIIMH, yCTaHABIMBACT HECOBMECTHMOCTD JIOJDKHOCTHU CYJIbU C MapJIaMEHTCKUM MaH/IaTOM, Ha-
XOXJICHUEM B TIOJMTUYECKOW MApPTHH, YWICHCTBOM B MPO(ECCHOHATHHOM COI03€ U, OCOOCHHO, C BEJCHHEM
MyOIMYHON JAesITENFHOCTH, MPOTHBOpPEYAINeH TPUHITUIIAM HE3aBUCUMOCTH CYIOB U CYZIEH.

Cynpu 06eux cTpaH 001a1al0T OOIMIMPHBIMUA KOHCTUTYIIHOHHBIMU TapAaHTHSIMH B OTHOIIICHUH MPEObIBa-
HUS B JOJDKHOCTH. Tak, Cy/IbU TIPH OTIPABJICHUN NPABOCYIHS HE3aBUCHMEBI M IOAYUHSIOTCS TOIbKo KoHCTH-
Tymmu 1 3akoHaM. Korctutynuns Kasaxcrana Taxke ycTaHaBIMBAeT, YTO KaKOe-IMOO BMEIIATEIhCTBO B Jes-
TEJIHHOCTh Cy/Aa MO OTIPABJICHUIO TPABOCYIMS HEIOMyCTUMO W BJIEYET OTBETCTBEHHOCTH IO 3aKOHY.
[To KOHKpETHBIM JieJaM CyIbU HE MOAOTYETHHI. [[0THOMOYHS CybH MOTYT OBITh MPEKPAIEHBI WA TIPUOC-
TaHOBJIEHBI UCKITIOUNTENHEHO IO OCHOBAHHAM, YCTAaHOBJICHHBIM 3aKOHOM. CyIibsS HE MOXET OBITh apecTOBaH,
MOJIBEPTHYT MPUBOAY, MEpPAM aIMUHUCTPATUBHOTO B3BICKAHMS, HATaraéMbIM B CYZI€OHOM TOPSIIKE, IPUBJIE-
YeH K YTOJIOBHOH OTBETCTBeHHOCTH Oe3 cornacusi Ilpesuaenta PecrnyOnmuku KazaxcraH, OCHOBaHHOTO
Ha 3akioueHnn Briciiero CyneoHoro Cosera PeciyOonmuku. B cBoro odepenib, apecT U HAIOKEHUE CXOKUX
orpanndcHN Ha I'eHepanpHOrO TpoKypopa, Ilpencenarens u cymeir BepxoBHOTO cyma TpeOYIOT COTIACHs
CeHarta, KpOME CITy4aeB 3aJIepKaHUSI Ha MECTE MPECTYILICHUS HITH COBEPIICHUS TSKKUX MPECTYILICHUH.
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[onsckas Koncrurynus, mposBiss 3a060Ty 00 obecrieueHHMH aBTOHOMHHU CYIbH, HE COACPIKUT WACH-
TUYHBIX MONOKEeHUHA. OTCYTCTBYIOT CIIEIIMAbHbIE TAPAHTHH UMMYHHUTeTa cyaer BepxoBHoro win ['maBHOTO
AnMuHucTpaTuBHOTO cynoB. OcHOBHOU 3akoH IlombIy fmenaeT OOIBIIHA aKIIEHT Ha OOIMUPHBIX TapaHTHSIX
cyneH, Kak 3To jJenaeT kazaxcraHckas Koncrutyrmus. Crates 80 ¢ynmamentansHoro 3akona Kaszaxcrana
KpaTKo OIpeeNsieT, YTo (UHAHCHPOBAaHUE CYJOB, OOECIeueHHE CyJAel JKWIbEeM IMPOU3BOJIATCS 3a CUeT
CPEICTB pecITyOIMKaHCKOTO OIO/KeTa M JIOJDKHO 00ecleYrBaTh BO3MOXKHOCTH IOJTHOTO M HE3aBUCHMOTO
ocymectBieHus: npasocynus [1]. Koncrutynusa [lonmpiim ycTraHaBIMBaeT, YTO «CyIbsSM OOECIIEUHBAIOTCS
YCIIOBHSL TPyJa W BO3HArpakJeHHE, COOTBETCTBYIOLIEE AOJDKHOCTH, a TakkKe 00beMy UX OOSM3aHHOCTEH».
Uro xacaeTcs HECMEHIEeMOCTH CYAeH, TOIbCKHUE KOHCTUTYLIMOHHBIE HOPMBI OYeHb JIETAIM3UPOBAHEI U 3aTpa-
TUBAIOT MHOKECTBO acTEKTOB W NMPHUHIIMIIOB: OTpPEIICHWE, BpEMEHHOE OTCTPaHEHHE CYAbU OT JOJDKHOCTH,
MIEPEBOJ] €r0 B JIPYroe MECTO WM Ha JPYTYIO JOJDKHOCTB M T.J. Tak, MOJIbCKUE CYJbU HE BBIXOIAT HA IEH-
cuto. OHU COXPaHSIOT HE TOJBKO 3apIuIaTy AEHCTBYIOMIMX CYAEH, HO M CTaTyC «Cyapu Ha oTasixe». Cynsu
MOTYT OBITh 0OpaTHO BBI3BaHBI Ha pabory. CtaTyc CyJapl — 3TO CBOETO POja MOXH3HEHHOE Ha3HAUYCHHE,
HO 0e3 o0s3aTenbCTBa MpeObIBaTh B A0JbKHOCTU. axe y cyaelt Bepxosnoro cyna CLUA HeT Takol mpuBH-
JIETUU B COOTBETCTBUU C BBICIINM 3aKOHOM 3TOi1 cTpaHsI [§].

OO6parnM BHUMaHHE Ha KOMIICTCHIMIO ¥ (QYHKIIMOHUPOBaHUE CynoB. B coorBercTBHM co cT. 76 Kon-
crutyuuu Kaszaxcrana cynaeOHast BlIacTh UMEET CBOMM Ha3HAuY€HHEM 3allUTy NpaB, CBOOO U 3aKOHHBIX HH-
TEPecoB TpakKIaH M OpraHu3anuii, odecreyenrne ucnoiaHeHus: KoHCTUTyun, 3aK0HOB, MHBIX HOPMAaTHBHBIX
MIPaBOBBIX aKTOB, MEKIyHAPOIHBIX MOToBOpoB Pecryomuku [1]. Ilomsckuit OcHOBHO# 3aKOH yCTaHABIIHNBA-
€T, YTO O0IIre Cy/Ibl OTIPABISAIOT MPABOCYIME TIO BCEM JIejIaM, 3a UCKITIOYEHUEM JIeT, OTHECEHHBIX 3aKOHOM
K KOMIETEHIINU UHBIX CYJIOB, & aIMHUHUCTPATUBHBIC CYAbl OCYIIECTBIAIOT KOHTPOJIb 33 ACATEIbHOCTBIO ITy0-
JUYHON agMUHHCTPAINH, a TaKKe 332 3aKOHHOCTHIO TIOCTAHOBJICHH OPTaHOB MECTHOTO CaMOYIIPABIICHUS U
HOPMAaTHBHBIX aKTOB TEPPUTOPHUAIBHBIX OPraHOB MPABUTEIbCTBEHHOW amMuHHCTpanmu. Takxe KoHcTHty-
st PK comepuT KOHCTUTYLIMOHHOE TIOJIOKEHUE O TOM, YTO CyAeOHasi BIACTh OCYIICCTBIIIETCS OT UMEHHU
PecnyOnuku. AHanoru4Hasi mojbCKasi HOpMa MPOCTO TOBOPUT O TOM, YTO CYIbl U TPUOYHAIBI BBIHOCST pe-
NIeHus: UMeHeM PeciryOnukw.

Konctutynus Pecnyonuku Kazaxcran cogepskut 10 mpUHIHUIIOB, KOTOPBIX AOJDKHBI MPHIACPKUBATHCS
CyIbH, U ACKIapalyio O TOM, YTO PEIICHHS CYJ0B UMEIOT 00s3aTeNbHYIO CHITy Ha Bcel Tepputopuun Pecmy©0-
KU, YcraHaBiuBas, kak 1 Koncturyuus [Tonbinm, yto BepXoBHBIN Cyl OCYIIECTBIAET HAA30D 32 AESTENb-
HOCTBIO 00mmX cyaoB. OcHoBHOM 3akoH KazaxcTtaHa, K TOMY e, TOOABIISET, UTO 3TOT OPTaH «J1aeT pasbsc-
HEHHS 10 BOIIpocaM cyneOHoM npakTukmy. [lonoxenue nmonsckoit KoHcTuTymu o GyHKIMOHUPOBAHUU CY-
TOB HE Takoe oOmmpHoe. OHO MPOIMCHIBAET, YTO CYAOMPOU3BOACTBO SBISETCS, IO MEHBIIEH Mepe, ABYXHH-
CTaHIIMOHHBIM, M CTEIIEHb yYacTHs TPaXJaH B OTIPABICHHWU MPABOCYIUS ompeaemnsieTcs 3akoHoM. Ilepsoe
MIOJIO’)KEHUE OTCYTCTBYET B Ka3zaxcTaHCKOM KoHcTHTylMH, B TO BpeMs Kak BTOPOE HE TaKO€ OJHO3HA4YHOE, B
OTIMYHUE OT MOJBCKOTO, H YCTAaHABIMBACT, YTO «B CIyYasix, IPEIyCMOTPEHHBIX 3aKOHOM, YTOJIOBHOE CyJO-
MIPOM3BOCTBO OCYIIECTBISIETCS C YIaCTHEM MPUCSHKHBIX 3aCeIaTeNei».

U nakonern, paccMoTpuM cratyc CyaedHoro coera (Coset toctuiiun) o OcHoBHBIM 3akoHaMm Kazax-
crana u [Tonpmm. Tekcter 00enx Koncturynuii conepxar HopMbl 0 CyneGHOM coBeTe, KOTOPBIN Ha3bIBaETCs
B Kazaxcrane «Bricmuity, a B [Tonbire «O0menonbckuin»y. KOHCTUTYITMOHHBIE TIOJIOKCHHS B TICPBOM CIydae
YIOMHHAIOT O HEM B JIBYX ITyHKTax. He mpencTaBiseTcss BOSMOXKHBIM OTIPEAETUTD KOJIMYECTBO WIEHOB 3TOTO
opraHa, nockoiseKy 1. 4 ct. 82 Koncrutyuu PK roBoput o Tom, uro Beicmii Cynebnsiii CoBeT COCTOUT U3
[Ipencenarenst U «Ipyrux amu, HazHadaeMbiX llpesunentom PecnyOnuku». CoBeT gaeT peKOMEHAALMH B
xone BeIOOpa IIpencenarens u cyme BepxoBHOTO cyna W Ha3HAYEHUS Ha JOJDKHOCTH llpemcenareneii u cy-
Jeil MECTHBIX U APYTuX cynoB ctpasl. [IyHkT 5 ykasannoi crateu Konctutynum Pecybnuku Kazaxcran
YCTaHaBJIMBACT, YTO CTATyC U opraHuzauust padbotsl Beiciiero CynedHoro CoBera onpeAessitoTcs 3akoHoM [1].

[Tonbckre KOHCTUTYITMOHHBIE TOJ0XKeHHsE 0 CoBeTe I0OCTUIIMN HEMHOTO 0oJiee NeTaIN3UPOBAHBI U TOY-
Hbl. DTOMy OpraHy MOCBSAIIEHbI YeTblpe cTaTbil KoHcTuTynmuu. OTnpaBHON TOYKOH siBisieTcs cT. 186, KoTo-
pas yctaHaBiuBaeT, uto O6menonsckuii CoOBeT IOCTHIIMN CTOUT Ha CTPayKe HE3aBUCHMOCTH CY/IO0B U HE3aBH-
cuMocTH cyxaei. Ciemyromas cTaThsi ompenenseT ero coctaB. OH coctouT m3 Ilpeacenarens BepxoBHoTro
cyaa, Munuctpa toctuuuu, Ilpencenatenss [maBHOro AIMHUHHMCTPAaTHBHOTO CyAa M JIMIA, HA3HAYEHHOTO
[Ipesunmentom PecryOmmkm, 15 cyneit, n30paHHBIX U3 Yucia Cyaed BepXoBHOTO cyna, 00muUX CyaoB, aJIMH-
HUCTPAaTUBHBIX CYJOB M BOCHHBIX CYIOB, U 4 WieHOB, n30paHHbIX CeiiMOM M3 Yuclia JEemyTaToB, a TaKKe 2
qeHoB, m30panHbix CeHaToM M3 umciia ceHaTopoB [2; 111]. Beero 25 unmenoB. B ormmune ot Kaszaxcrana
nostbekuiit CoBeT caMm m3bupaet [Ipeacenarens u IByX BHIlE-TIpeaceAaTENICH.
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[Tonoxxenus monbckoit KOHCTUTYIIMY yCTaHABIHMBAKOT, YTO CPOK IMOJIHOMOYHHA WieHOB OOIIENOIbCKOT0
Cogera 1octuniuu coctasiisieT 4 roga. Kak u B Kazaxcrane, cyasn HazHadaroTcs [Ipesumentom PecryOnmmku
o npemnoxkenuto Oo6memnonbekoro Cosera roctunmu. OTHAKO B OTIMYHAE OT Ka3axcTaHCKUX HOpM, CeHaT
[Tonbmu He BoBNEYeH B mpouecc HasHaueHud. [IyHKT 2 ct. 186 KoHcTuTymu ycTaHaBIUMBaeT OUYECHb BaXK-
Hy1o KomrereHIuio O6menoiasckoro CoBera 1ocTUIMU. JlaHHBIN OopraH MOXKeT 00paTuThes B KOHCTUTYIIN-
oHHBIN TpuOyHaN ¢ MPEUIOKEHUEM 110 BOIIPOCY O COOTBETCTBUH KOHCTUTYIIMM HOPMATHBHBIX aKTOB B TEX
npezenax, B KOTOPhIX OHU KacaloTCs HE3aBUCUMOCTH CYZOB M He3aBUCUMOCTH cynel [2; 111]. Tonpko mocine
9TOW HOPMEI T1. 4 cT. 187 menaeT cChUIKY Ha 3aKOHOMATeNhCTBO. OH HEMHOTO 00JIee TOYHO OIpEaeIicH, YeM
aHamornyHast Hopma B Kazaxcrane. OH yCTaHaBIUBAET, YTO «YCTPOHCTBO, cepa NEATSIHHOCTH U MOPSIOK
paboter O6menonpckoro CoBeTa IOCTUIMN, a TaKXKe CIOCO0 M30paHWs €ro WICHOB OMPEICIISIOTCS 3aKO-
HOMY.

[IpoBeneHHOE HCCIEeIOBaHNE TTOKA3BIBAET, YTO KOHCTUTYIIMOHHEIE TTOJIOKEHUS O cyaeOHol Bnactu Ka-
3axcTaHa u [lonpmm comepkaT MHOTO OTJIMYHMA, XOTS U MMOKa3aHbl B JJOCTATOYHO CXOTHBIX (OPMYITHUPOBKAX.
JTO OYEBUIHO JaXxe U3 Ha3BaHWH paszienos: B Koncrurynuu Pecniyonuku Kazaxcran — «Cynbl ¥ ipaBoCy-
muey, B Koacturynmun PecrryOommku [lonsma — «Cyasl u Tpubynansy. Tperss craThs OcHOBHOTO 3aKoHA
ATOW CTpaHBI TOBOPUT O €IUHCTBE TOCYNAPCTBEHHOMN BIIACTH W O B3aUMOACHCTBHM CYIAcOHOW BETBH BIIACTH
C IByMsl IpyTUMH. B 3TOM OTHOIICHNHU TIOJIBCKUH TEKCT TOBOPUT TOJBKO O CYACOHOM BIACTH U O €€ KECTKOM
OTTPaHWYCHNN OT 3aKOHONATENIbHOW W McHomHUTENnsHOH BiacTtu. Cynebnas cuctema [lompimm geTko ompe-
neneHa B KoHCTUTYIUM ee pa3inyHbIMU 3JIEMEHTaMU M HePapXUei CyJI0B.

ITyakr 3 cr. 77 Koncturymuu Kazaxcrana npemycmarpuBaet 10 MPUHITUIIOB MIPH MPUMEHEHUN CYTbsI-
MU 3akoHa. [lombckass KoHCTUTYINS HEe COAEPKUT aHAIOTHYHBIE HOPMBI, U 3TO OOBACHSAETCS TeM, YTO ITU
MPHUHIIUIIBEI TECHO CBSI3aHBI C BOIPOCAMU OCYIIECTBJICHUS MPABOCYAUS U IieJiecooOpa3Hee MX 3aKperUICHUe
Ha YpOBHE KOJIEKCOB.

I'maBHas o0mias yepra KOHCTHTYIIMOHHBIX TOJOXCHHHA O CyAeOHOW BIIACTH JABYX CTPaH 3aKIIFOUYACTCS
B TOM, YTO IOJIbCKAS M Ka3aXCTAHCKash KOHCTUTYIIMH TOBOPAT O TOM, YTO CY/bH B XOJI€ OTHPABICHHS MPABO-
CyIusl HE3aBUCHMBI H ITOTYHHSIOTCS TOJbKO KOHCTUTYIINY 1 3aKOHAM.

C opraHu3aIlMOHHONW TOYKH 3pEHUS HAIUIO 1Ba oTiauuns. Paznen KoHcTutyrwm, peryaupyronmi cy-
nebHyro cucremy Kaszaxcrana, BKITIOYaeT B ce0sl IMOJIOKEHUS O MPOKYpPaType, B TO BpeMsl KaK OTHPaBICHHE
MPaBOCYIUSl HAXOAUTCS 3a MpEe/eiiaMu JACITEeIBHOCTH MPOKypatyphl. KoHcTuTyIMonHOE monoxxenue [lomnb-
M 0oJiee CACpKaHO B ATOM OTHOIICHWH. YTOMHUHas [ 'eHepallbHOTO POKYpOpa, OHO HE HACISAET €ro 0Co-
0011 ponbro mnu komnereHuuer. M nakonen, Koncrutynuonssiii TpuOyHnan B [lonbiie siBasieTcss OTASTBHBIM
cyne6HbM opranoM. OH, Kak 1 0OIIHe CY/bI, BLIHOCUT pelieHus nMeHeM PecryOnuku [lombia.

Crnenyet otMeTHTh, 4TO [lobIa B HacTOSIIIEE BPeMsl IIOTHOCTHIO HHTETPUPOBAHA B €BPOIICHCKYIO CHUC-
TeMy oOecrieueHus (yHIAMEHTAIBHBIX MpaB u cB0OOOA. IlombCkue rpakaaHe UMEIOT BO3MOXKHOCTH 0Opa-
TuThea B EBpomnelickuii cyn mo npaBam uenoBeka B CtpacOypre u Cyn EBpocorosa B JltokcemOypre. Tamo-
JKEHHBIN COI03 U WHBIC OpTaHM3alliy, WICHOM KOTOPHIX sBiiseTcs KazaxcTaH, 10 cuX TOp HE CO3/JaJId aHAJIO-
THUYHBIX CyJIEOHBIX OPraHOB, HECMOTPS Ha TO, YTO HBIHE JCHCTBYIOMIHME CY/AbI, Takue kak Cyn EBpasuiickoro
OxoHomuueckoro CoolIecTBa 1 DKOHOMUYECKHN CY/l BBIHOCSIT PEIICHHS 10 YKOHOMHUYECKUM BOIPOCAM.
Kpowme Toro, He00X0AUMO YIOMSIHYTh O TOM, uTo IlombIa moamnucana u patudumuponana Pumckuii Cratyt
MexayHapoIHOTO YTOJIOBHOTO Cy/ia.

OmHako ¢ YBEpEHHOCTHIO MOKHO CKa3aTh, uTo B PecmyOnmke KazaxcraH, HECMOTpSI Ha «MOJIOZOH BO3-
pacty, ycrenHo (QyHKIIMOHUPYIOT CHJIbHAS U He3aBUCHMAsl CyJicOHas BIACTh W armapat cyJAe0HON CUCTEeMBI,
KOTOpBIC IO/ BIMSIHAEM OOBEKTUBHBIX MOTPEOHOCTEH 0OIIEeCTBa MOKA3hIBAIOT CBOKO JKU3HECIIOCOOHOCTh U
MMOCTOSTHHO MOAEPHU3NpPYIoTcs. Onpenenss e — MOCTPOSHHE AeMOKPATUYECKOr0 B TPaBOBOTO TOCYaap-
CTBa, KOTOPOE SABISIETCS TJIABHBIM MPHOPUTETOM MHPOBOTO COOOIECTBA, CYMTAEM, UYTO OTEIbHBIE KOHCTH-
TYIIMOHHBIC TIOJIOKEHUS O CyAeOHOH BracTh [loybm MOTIH OBl MMOCTYXHTH 00pa3IoM JUIS HAIlero COBEp-
IIIEHCTBOBAHUS, B TO XK€ BPeMs KaK HEKOTOpbIe HOpMBI KazaxcTaHckod Koncturymwmm OcHoOBHOro 3akoHa
MOTJIH OBI CTaTh MOJEIBIO TS TIOJIHCKOTO 3aKOHOIATENIHCTRA.
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Ka3zakcrangarspl :xoHe [oabmagarsl coT OMJIIri Typajibl KOHCTUTY M SIJIBIK
epexesiepai Tangay

Makana aBropel Kaszaxkcranmarel >xone [lonpmiamarbl coT Owimiri Typaibl KOHCTHTYTHSUIBIK epexenepre
CaJbICTHIPMAJIBl TaJNIAy OKYPri3reH, aranm aiTKaH[a, CIAEpAiH COT J>KYHEIepiHIH KYpPBUIBIMBI, CYyIbs
Jaya3bIMbIHA TaFalbIHAAY TOpTiOi, CyAbsUIApABIH OKUICTTIKTEpi, CyAbsFa EIIKIMHIH THiCHeyl KemiJIiKTepi,
COT KEHECTEpiHIH KYKbBIKTHIK MopTeOeci KapacThIpbLIFaH. 3epTTeyle €Ki eije KOJIAaHbUIATBIH COTTap
apachHAAFbl €1JYyip YKCAacTBIKTap, COHAAM-aKk oJlapIblH adbpMallbUIbIKTapbl jAa Kkepcerinai. Tampay
JKYPTi3UIII  OTBIpFaH MEMJIEKETTepHiH OJKWHAaKTaraH ToxipuOeciH e3apa OalbITy apKbUIBI —FaHa,
JIEMOKPATHSUIIBIK XKOHE KYKBIKTBIK MEMIICKETTI KYpYFa OOIaThIHIBIFbI XKaiJIbl KOPBITBIH/IBI KACAJIFaH.

S.M.Shamshinurova

Analysis of the constitutional provision son the judiciary
in Kazakhstan and Poland

Abstract: The author conducted a comparative analysis of the constitutional provisions on the judiciary of the
Republic of Kazakhstan and the Republic of Poland. Particularly, the article describes the structure of the ju-
dicial systems of the order on appointing judges, judicial powers, guarantees of immunity, the legal status
of the judicial councils. Research indicates significant similarities and differences between the courts which
are functioning in both countries. Du eto author, a democratic and legal state might be build only through mu-
tual experiences of analyzed countries.
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