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HpI/IHHI/llIbI CIIPABEAJIMBOCTH U 3AaKOHHOCTH B I'pPakaaHCKOM Ipouecce.
B3aUMOCBA3b H MIPOTHUBOPCYMNA

B nmannoii pabote paccmarpuBaeTcsl CI0KHAs ¥ MHOTOTPaHHAs B3aHMMOCBSI3b MEXy TPHHIUIIAME CIpaBel-
JIMBOCTH W 3aKOHHOCTH B paMKax I'pakJaHCKoro npouecca. CripaBeyIMBOCTb, KaK Hjeal, IpU3BaHHBII obec-
NeYnTh OalaHC MHTEPECOB CTOPOH U 3alIUTY MX NPaB, 3a4acTyIO BCTYIAET B IPOTUBOPEUHE ¢ (GOpMaIbHBIMU
TpeOOBaHUAMH 3aKOHOJATENBCTBA, KOTOPBIE MOTYT ITOPOXKIATh HOPMBI, HE BCET/Ia YYUTHIBAIOIINE HHIUBUIY-
abHBIC 00CTOSTEIBCTBA JIeNIa U HHTEPECHl OTAENBHBIX YYaCTHUKOB. B X01e aHamm3a aKIeHTUPYeTCs] BHIMA-
HHUE Ha TOM, KaK TapaHTHH 3aKOHHOCTH, IPEAYCMOTPEHHBIC MPOIECCyaTbHBIM MIPABOM, MOTYT KaK COICHCT-
BOBATh, TaK M MPEIATCTBOBATH NMPUHATHIO M BHIHECEHUIO CIIPABEMJIMBBIX pelIeHHH. J[OmoNHUTENbHO pac-
CMaTpHBaeTCsl, KaKUM 00pa3oM cyneOHast IpaKkTHKa U JOKTPHHA COBPEMEHHOTO I'PaXKTaHCKOTO Ipolecca HH-
TEPIPETUPYIOT ¥ PEATH3YIOT JaHHBIC NPUHIUITNAIBHBIE UJICH, TOJUepKIBasi HEOOXOMUMOCTh CHHEPTUH Me-
JKITy CIIPaBEIUIMBOCTHIO U 3aKOHHOCTBIO I oOecrnedeHHs 3(h(eKTUBHOTO M YeIOBEYHOro mpaBocyaus. Mc-
CJIEYIOTCS BO3MOXKHBIE IIyTH FapMOHU3AIMU 3TUX JBYX MOHATHUM, YTO MMeeT Ba)KHOE 3HAueHHE [UIl Jajlb-
HEWIIEro pa3BUTHA TPasKAAHCKOTO MPOIECCYAFHOTO 3aKOHOJATEIbCTBA B COOTBETCTBHH C MEXIYHAPOIHBI-
MU CTaHJaPTaMH 3aLIUTHI IPaB YEIOBEKA.

Kniouesvie cnosa: CpaBelIMBOCT, 3aKOHHOCTb, TPa)KTAHCKUI IpoLecc, MpaBa CTOPOH, MPOLECCYaTbHOE
npaBo, cyfeOHas MpaKTHKa, JOKTPHHA, 3((deKTuBHOE MpaBOCyaHe, TYMaHHBIC MPUHIUIGI, TAPMOHU3ALNS,
MEKAYHApOJIHbIE CTaHAAPTHI, 3alll1Ta IpaB YeJIOBeKa.

Beeoenue

KoHnenmmu cripaBeyTMBOCTH ¥ 3aKOHHOCTH B paMKax I'PaXKJaHCKOTO CYJONPOHM3BOACTBA MPHOOPETH
3HAYUTENFHYIO POJib B cyAeOHOU cucreme. IIpe3naeHT Hamiei cTpaHbl MOJYEPKHYI ATy MBICIH BO BpeMs
CBOET0 HeJMaBHero BhICTyIUIeHHs Ha [X chesne cynert Pecniyonuku Kazaxcran. K.K. Tokaes akiieHTHpOBas
BHUMAHUC ICJICTATOB U YUACTHUKOB Ha BaXXHOCTHU O6eCHe‘IeHI/IH HOI[JII/IHHOI>'I HE3aBUCMMOCTH U aBTOPHUTETA
Ka3aXCTaHCKOW Cy/eOHOM cucteMbl. OH 3asBUJI, YTO CHPABEUIUBBIN CY SBISETCS KITFOYEBBIM (PaKTOPOM JJISt
CTaOMIIBHOCTH M Pa3BUTHs rocyaapctsa [1].

AKTyaIIbHOCTB HpO6HeMbI COOTHOMICHHUA NPHUHIUIIOB CIIPABCIJIMBOCTU WU 3aKOHHOCTU B I'Ppa’XJaHCKOM
CYJIOTIDOU3BOJICTBE CETOJHS CIIOKHO TEPEONCHUTh. B yCIOBUSAX To0amu3alui U CTPEMHUTEIHHBIX H3MEHE-
HUH B COIIMOKYJIBTYPHOUW U MPABOBOW Cpefie BOMPOCHI OOECTICUEHUS CIIPABEIITMBOCTH M 3aKOHHOCTH CTaHO-
BATCA OCOGCHHO AKTYyaJIbHBIMH. OnHH He TOJIBKO OIPEACTIAIOT KAUCCTBO MMPaBOCYyaArsA, HO U BJIIMAIOT Ha 10BEC-
pHe TpaKIaH K CyleOHOW chcTeMe, YTO, B CBOIO OYepe/lb, YKPEIUISeT MPaBOMOPSIOK U CTAOMIBHOCTh B T'0-
CyAapcCTBe.

Bonpoc cooTHoeHNsT KaTeropuid CpaBeUIMBOCTH U 3aKOHHOCTH JIEHCTBUTENBHO SIBISICTCS OJHOHN M3
KIIFOUYEBBIX TEM IOpHJIH‘IeCKOﬁ HAayKU U B HpaBOHpI/IMeHI/ITeHLHOﬁ ITPAKTHUKE. Ot KaTeropun 4acTto paccmar-
PHUBAIOTCS KaK B3aUMOCBSI3aHHBIE, HO HE BCET/1a COBIAIAIOIINE TIOHSTHUSI.

[IpuHIHMIT cripaBeIMBOCTH MPaBOCYIMs, 3aKPEIUICHHBI KaK Ha MEXIyHapOJHOM, TaK W Ha HAIHO-
HAJILHOM YPOBHSIX, TIPEJICTABIISIET COO0I OCHOBOIIONIATAIOIINI AJIEMEHT, 00ECIIeYMBAIOIIIA PABOBYIO OCHO-
BY JUTSI 3aIITUTHI TIPaB U CBOOOT TUIHOCTH. B wacTHOCTH, cTaThs 14 MeXIyHapOHOTO MMaKTa O TPAKIAHCKHUX
U MOJIMTUYECKUX MpaBax 1966 rozna mpsiMo ykas3pIBaeT Ha HEOOXOJMMOCTb 0OECIIeYeHUs CIIPABEATIMBOIO CY-
nebHOro paszduparenbeTBa [2]. AHaIOTMYHBIE TOJIOKEHUS coaepkarcs B cTatbe 10 Beeobrel mexmapanun
MpaB 4YesioBeKa, Tie 3aKperuieHo: «Kaxplii nMeeT MpaBo Ha CIpaBeIIMBBIA M MyOIUYHBINA CYyJl, COCTOSIINN
13 HE3aBHCUMON M OecnpUCTpacTHOW CyAbW». DTH MOJIOKEHHs MOAYEPKHUBAIOT, YTO KAXKA0€ JIULO UMEET
MPaBo Ha CIPaBEAJUBOE U MyOJIMYHOE Pa30MpaTeNbCTBO /Ieia, Ha 3aKOHHOE U OECIIPUCTPACTHOE PELIeHHUE, a
TakKe Ha COCTaBJIEHUE PEIIEHMS CyIa Ha OCHOBAHMH (DAaKTHUECKUX MaTepuaios aena [3].
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Hanuonaneaele rocynapctBa, Oyay4d MOANMCAaHTAMU MEXKIYHAPOIHBIX COTMAIICHUH, 00s3aHBI BHE-
IpsATh TpeOyeMble ATl peau3aliy HOPMbI B CBOU IIPABOBbIE CUCTEMBI, OJJHAKO 3TO HE BCEIZla HAXOAMUT COOT-
BETCTBYIOILIEE OTPAKEHHUE B HALMOHAJILHOM 3aKOHOJATENbCTBE OTICIBHO B3SITOM CTpaHbl. DTO 3aTpyIHEHHE
TaK)Ke KacaeTcs MPUHLUIIA CTIPaBEATUBOCTH.

BaxxHO MmOOYEpKHYTh, YTO OCYLIECTBICHUE NPUHIMIIA CIPABEIJIMBOCTH B HAIMOHAJIBHBIX CHCTEMax
[IPaBOCYAXS HY>KAAETCsl B KOMIUICKCHOM IOJXO0JI€ U aleKBaTHBIX MEXaHW3MaX KOHTPOJIs, KOTOPhIE HA TEKY-
UK MOMEHT (PaKTHYECKH OTCYTCTBYIOT. DTO MPUBOIUT K TOMY, YTO CYAbI CTAJIKHBAIOTCS C 3aTPyTHEHUIMHI
MIPU IPUHSITUH CyIeOHBIX PEIICHHH.

Memoowvt u mamepuansi

B nanHOl cTaThe NPUMEHEH aHATUTUYECKUI METOJI JUIsl TILATEIBbHOIO MU3YyYEHHs KIHOYEBBIX IMOHSATUN
CIPaBEJIMBOCTA M 3aKOHHOCTH, a TaKXKE HMX B3aUMOCBS3H B PaMKax TPa)KIAaHCKOTO CYAONPOU3BOACTBA.
Taxoke ObLT TPOBENEH CPABHUTEIBHBIN aHAIHN3 PA3TMYHBIX MPABOBBIX CHCTEM U TOIXOIOB K ATUM MOHATHIM.
Hcnonp3oBanicss HOpMAaTUBHBIA TMOMXOJ IS aHAW3a JEHCTBYIOMIMX 3aKOHOJATENHHBIX aKTOB, BKIIFOYAs
I'paxknanckuii mpoueccyansHbli Koxeke Pecyonuku Kazaxctan u MexIyHapoIHbIE TPABOBBIC JOKYMEHTEHI,
Takue Kak MexXIyHapOHBIN MaKT O PaXKIaHCKUX W MOJIMTHYCCKHUX MpaBax W BceoOinas aekimapanus mpas
yeJIoBeKa.

I[HSI I/I3y‘-ICHI/I$I I/ICTOpI/I‘IeCKOFO pa3BI/ITI/I}I KOHHCHL[I/Iﬁ CHpaBCIIJII/IBOCTI/I 1 3aKOHHOCTHU HpI/IMeHﬂHCH HUcC-
TOPUKO-TIPABOBOW METOJI, OXBATHIBAIOIIMI TIEPUOJT OT APEBHErpevYecKor (Griiocopuu 10 COBPEMEHHBIX Ipa-
BOBBIX CHUCTEM. DTOT IOAXO]] UCTIOIH30BAJICS IS MILTIOCTPALUN TEOPETUIECKIX UACH IMOCPEACTBOM THITOTE-
TUYECKUX MPUMEPOB U (PaKTHUECKUX CIIy4aeB U3 CyAeOHON MPaKTHKH, YTO MO3BOJMIO BEIIBUTH HECOOTBET-
CTBUE MEXIY 3aKOHHOCTBIO U CIIPABEIJIUBOCTHIO.

Obcyscoenue

B nynkre 5 crateu 6 ['paxkmanckoro mporeccyarbHOro Kojiekca PecryOnmkn Kazaxcran 3akperuieHo
MOJIOXKEHHUE, COIVIACHO KOTOPOMY 3aKOHOJATENb, MCXOAs U3 NIPUHIUIA 3aKOHHOCTH, HAJEIET CYbl IIOJIHO-
MOYHSIMH PacCMaTpUBATh Jiejia C YIeTOM KPUTEPHUEB CIIPABEIIMBOCTH U pasyMHocTH [4]. [laHHas HOpMma ak-
LEHTHUPYET BHUMAaHUE Ha HEOOXOANMOCTH FaPMOHHYHOTO coueTaHusl (HOpMaTIbHOIO COONIOCHHUS TPABOBBIX
HOPM C MHAVBUAYaAJIbHBIMHA 00CTOATENBLCTBAMHI KOHKPETHBIX ACJ, YTO NpECAnojaracTt oGpameHI/Ie Ccyla K MO-
PAIBHO-3TUYCCKUM U COIIMAJIBHBIM aCIICKTaM P BBIHECCHUN pemeHHﬁ.

Bosznukaet Bompoc: MO3BOJIUT JIM JaHHBIM MOJAXO0J CyA€OHBIM OpraHaM ruOKO pearupoBaTh Ha pa3HoO-
o0pa3Hble KU3HEHHBIE cUTyaluu U 3¢ (eKTUBHO 00eCcreynBaTh 3alIUTy PaB U 3aKOHHBIX WHTEPECOB IPax-
JlaH, CIIOCOOCTBYS TEM CaMbIM JIOCTIKEHHUIO CIIPABEATUBOCTH B TIPAaBONPHUMEHUTEIHON PAKTHKE?

IIpoTrBOpeUre MEXay MPUHLMIIOM 3aKOHHOCTH M CIIPABEUIMBOCTH MOXHO PACCMOTPETh Ha TUIOTETHU-
YECKOM IpHMEDE.

ITpeanonoxum, cylecTByeT 3aKOH, IIPeyCMaTPUBAIOLIMNI CTPOroe HaKa3aHUE 32 KpaxXy BHE 3aBHUCU-
MOCTH OT OOCTOSITENILCTB. B COOTBETCTBUM C HUM 4eNOBEK, YKpaBIIWH XJieO, 4TOOBI HAKOPMUTH CBOETO I'o-
JIOJHOTO pebeHKa, MOXKET OBITh OCYKAEH U JIMIIEH cBOOOIBI HAa IPOJODKUTEIBHBIN CPOK. ITO B OJIHON Me-
PE COOTBETCTBYET MPUHLMITY 3aKOHHOCTH, COTJIACHO KOTOPOMY KaXKIbIi JOJDKEH B ITOJTHOM Mepe cOOI0aaTh
¥ HE HapylaTh HOPMBI 3aKOHOJATENbCTBA, B TOM YHCJE W YTOJIOBHOTO, YCTAHABJIMBAIOIIEIO OTBETCTBEH-
HOCTb 32 COBEPIIEHNE KPAXKH.

C TOYKM 3peHHs 3aKOHHOCTH, 3aKOHOJATENb CAeJall CBOE JIeNI0, U MpaBocyaue ObLIO IPUMEHEHO, TaK
KaK yroJIOBHOE IPaBOHAPYIICHNE ObIIIO COBEPIICHO, M 3aKOH ObUT cOOM0AEH. OTHAKO ¢ TOUYKH 3pEHUs Ccrpa-
BCAJIMBOCTH MHOT'HME€ MOTYT CUHUTATh 3TO PCIICHUC HECIIPABCAJIMBBIM. B JaHHOM CJIy4dac€ MPUHIUIT CIIpaBEa-
JMBOCTH MOJCKA3bIBAET, YTO HAKa3aHME 3a KPaxy Xjieda B TAKMX 00CTOSITEIbCTBAX HETOMEPHO KECTOKO U HE
YUHUTHIBACT CMATYAIOIINE 00CTOSTEIHCTRA.

Takum 06pa3om, 31echk BO3HUKAET KOH(INKT: 3aKOHHOCTh TpeOyeT coOMI0AeHNs MPEANNCAHIN 3aK0Ha,
B TO BpeMs KaK CIIpaBeUIMBOCTh TpeOyeT ydeTa MOPalbHBIX M APYTHUX COLHMAJIBHBIX ACIEKTOB, U KOHKPET-
HBIX 00CTOSITENILCTB.

3T0 MPOTHBOpPEYHE MPUBOJUT K HEOOXOIUMOCTH PeOpMBI Ka3aXCTAHCKOTO 3aKOHOIATENLCTBA B IEIISX
o0ecredyeHus ero COOTBETCTBHS MIPUHIHITY CIIPABENIMBOCTH, OCOOCHHO B CiIydasiX, KOT/Aa peyb HIET O ryMa-
HUTAPHBIX WIN COLUAIBHO 3HAUNMBIX acleKTax.

Y4uThIBas BBIIEU3IIOKEHHOE, IIPEICTABIACTCS HEOOX0AUMBIM IIPOBECTU TEOPETUUECKUIl aHaIu3 B3au-
MOCBSI3M IOHATHH 3aKOHHOCTU U crpaBeyiuBocTd. Eme B npeBHeM Pume ObL1 IpoBO3IIIAlEH NPUHLMIL
«aequum et bonum est lex legumy, uTO MEpeBOIUTCS KaK «CIPaBEUIMBOCTh U 00IIee 0J1aro — 3TO 3aKOH
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3aKOHOB» [5, 7]. OT0T aopusm MoIUEPKUBAET BaXKHOCTH HJIEH CHPaBEIIMBOCTH, KOTOPas HMEET OOJBIIYIO
3HAYUMOCTh U B KOHTEKCTE 3aKOHHOCTH.

MHuosxecTBO (priocodoB yaesTi 3HAYNTEIbHOe BHUMAHHUE aHAIIN3Y B3aMMOCBS3H IIpaBa U MOPAIH, H
JaHHAs TeMa 3aHMMaeT BaykHOe MecTo B Tpyaax [erems. OH 00beIUHSIT TOHSITHE CIPaBEeIMBOCTU C MPO-
LIECCOM JOCTHUKEHUSI UCTUHBI B XOJI€ OCYILECTBICHUS IPABOCYAUsl, PACCMATPUBAs 3TO KaK €AUHYI0 MOILIHYIO
CWIY W IpU3HABas JUAIEKTHUUECKYIO CBSI3b MEXKIY ATUMH KaTeropusiMu. bonee toro, I'erenp nmoguepkusai,
YTO CHPaBeIMBOCTh JODKHA BOCIPUHMMATHCA KaK CyAb0a, MPH 3TOM OHA TPAKTYeTCsl KaK HPaBCTBEHHOE
HayaJo, 0CO3HAHHOE KaK TOUIMHHAS CIIPABEIIUBOCTD |6, 4].

Oco0eHHO MHTEPECHO, YTO COBPEMEHHBIE IOPHCTHI MPOAOJDKAIOT Pa3BHBATH 3Ty TEMY, aKIEHTHPYS
BHUMaHHUE Ha MPHUHIMUIE CIPABEIIUBOCTA B CyJAeOHBIX Tporeccax. B 3Toi CBSA3M MOXXHO OTMETHTH, YTO
CIIPaBENIMBOCTH KaK IOpUIMYEcKast HOpMa CTAHOBUTCS HE IPOCTO AOMOJHEHHEM K MTpOLECCyalbHOMY MIPaBY,
HO W €r0 HEOTHEMJIEMBIM JJIEMEHTOM. JTO JOKa3bIBAaET, YTO 3aKOHHOCTh M CIPABEIMBOCTH HEPA3PHIBHO
CBSI3aHBI MEXITy CO00H, (hOpMHUPYS LETOCTHOE IPEICTABICHNE O MPABOBOW CHCTEME, TJie CIPaBEIMBOCTh
CIIy>KMT OPUEHTHPOM JJIs1 3aKOHHOTO PETYJIUPYIOIIEro AeCTBUS.

Tak, mo maeHuio 3.X. baliMonIUHOHN, CIPaBEIIIMBOCTD SIBIISIETCSI KPACYTOJIBHBIM KaMHEM MTPABOCYIHS.
VYyeHslil IpeasaraeT NpeaycMOTPETh HOPMY-IIPUHLUII U 3aKPEMUTh, YTO OTIIPABICHHUE MPABOCYIUsS IO Ipa-
KIIQHCKUM JIeJIaM OCYILECTBIISETCS] Ha CIIPAaBEUIMBBIX HaYaaax CIpPaBeUTUBBIM CYI0M [7].

B cBoto ouepenp, . JK. CyneliMmeHOBa cuuTaeT, 4TO MPaBo Ha CIpaBeIIMBOE CyAeOHOE pa30npaTenbCT-
BO SABIISIETCS OOIIETPU3HAHHBIM MEKIYHAPOIHO-TIPABOBHIM MPUHIIMIIOM. JTOT MPUHIIUIT O3HAYAET, YTO JesI-
TENBHOCTH CyZla JOJDKHA OCYIIECTBISTHCS B MHTEpecax OOIIecTBa, TOCYAapCTBa, TMYHOCTH, a HE B HHTEpE-
cax OJIHOHM M3 CTOPOH Ipoliecca 00 OTASNIbHBIX IPaXIaH, JODKHOCTHBIX JIUII, TeX MM UHBIX rpym [8].

[lomo6bnoe muenne Bbickasana B.T. KonycoBa, koTopas yTBEpKIaeT, YTO CIPaBEIIMBOCTH, SBISISICH
FOPUINYECKON aKCMOMOM, YCTaHABIMBAET UACOJOTMYECKUE U HPABCTBEHHBIE OCHOBBI, & TAKXKE KOHKPETHBIC
MPaBOBbIC TApaHTHH JIJIs OCYIIECTBIICHUS IIPpaBa Ha CIPaBeNTUBOE CYI0IPOn3BoACTBO [9; 89].

B ropunnyeckoil nuTepaType BCTpedaeTCcsi MHEHHUE, COTVIACHO KOTOPOMY CIIPaBEIMBOCTH BBICTYIAET
KpUTEpHEM HPaBCTBEHHBIX OLIEHOK W CYXICHUN HapsAdy ¢ J0OPOM, YeCTHOCTBHIO, COBECTHIO M OJIAarOpOICT-
BoM. [ToaTOMY 00IIECTBO MpHIAET CIIPaBEITMBOCTH HPABCTBEHHYIO HHTEPIIPETAINIO B KOHTEKCTE (DYHKIINO-
HUPOBaHUS OOIIECTBEHHBIX OTHOIIEHHH, TOCY1apcTBa, mpasa [10; 169].

0O06001mas JOKTPUHAIBHBIE TOXO/bI, MOYKHO pacCMaTpUBaTh CIIPaBEIJIMBOCTh HE TOJIBKO KaK HEKOe
MEPUJIO HPABCTBEHHBIX CYKJICHUN U OLIEHOYHOE MOHATUE, HO U KaK MPaBOBOM MPHUHLIMII, 3aHUMAIOIINUN 1IEH-
TpaJIbHOE MECTO B OOIICH MPAaBOBOI CHUCTEME, OTPAKAIOUIUI JIEMOKPATUYECKUE I[CHHOCTH COBPEMEHHOIO
obmiectBa. O0IIECTBEHHOE TOHUMAaHNE CIIPABEUTMBOCTH M €€ MHTEPIPETaIis B KOHTEKCTE MIPABOBBIX OTHO-
IIeHWH Tal0T OCHOBaHWE JUIA (POPMUPOBAHMS MEXaHHW3Ma 3aIUTHI IPaB JTUYHOCTA M OOECTICUEHUS COIUATb-
HOMW CIIPaBEITMBOCTH. DTO MOAYSPKUBACT BAXXKHOCTH CTPEMIICHHSI K CIIPaBEeIIMBOMY CYAeOHOMY IpoIeccy
HEOOXOJIMMOCTb €r0 JIAIIbHEHUIIIETO Pa3BUTHS B COOTBETCTBHU C MEXKYHAPOIHBIMHU CTaHIApTaMH.

Ha npakTtuke cyasl npu NPUHATUU PELICHUM HEPEOKO OMUPAIOTCS HA MPUHLUII CIPABEJIMBOCTU, HE-
CMOTpS Ha TO, UTO 3TO YCJIOBHE HE YKa3aHO B 3aKOHOJAaTelIbCTBE. Tak, Hanpumep, rp. K. moman uck B boc-
TaH/IBIKCKUI PallOHHBIN ¢yl T. AMaThl Ha cTpaxoByto kommnanno AO «Kycan [apant» ¢ TpeboBaHneM o
BBITLIATE CTPAXOBOro Bo3merieHus [11].

B xozxe cyneOHoro pazbuparenbcTBa BBISICHHIIOCH, YTO CTPaxoBask KOMIAHUS JEHCTBUTENBHO MMeNa
MPaBO OTKA3aThCs OT BBIIUIATHI MO JOTOBOPY M3-3a HAPYMIEHHS MPAaBHII JOPOXKHOTO JABIKEHHUS CO CTOPOHBI
K. Ognraxo moctpamaBmnii B pe3ynbraTe aBapuy OKa3aucs B TSDKEIOM (PMHAHCOBOM TIOJIOKEHUH, €My TpeOo-
BaJlach OIEpalys, U CYLIECTBOBAA peajlbHas yrpo3a ero KU3HU.

Cyn, paccmaTpuBasi JaHHOE /110, CTOJIKHYJICSA C MPOTHBOPEYUEM MEXIY MPUHIUIIOM 3aKOHHOCTH, KO-
TOPBIN 00SI3BIBAN €70 PYKOBOJICTBOBATHLCS YCIOBUSMH JIOTOBOPA M OTKAa30M CTPaXOBON KOMIIAHWH, W TPHH-
LUIIOM CIIPaBEJIMBOCTH, KOTOPBIH TPpeOOBaJl yUeCTh TSDKEIOE MoJIokKeHre rpaxaanuaa K.

CornacHO NPUHIMITY 3aKOHHOCTH, CyJl HE MOKET MTHOPUPOBATh YCIOBHS J0TOBOpa U MpaBuiia, cosep-
JKaIyecs: B CTPaxOBOM 3aKOHOJATENBCTBE. Y CJIOBHA 00 OTKa3e BBHIIUIAYMBATH BOSMEIIEHHE OBIITH YE€TKO TPO-
MUCaHBI B IOTOBOPE CTPaxOBaHUs U IOTOMY ObUIM OOOCHOBAHBI M 3aKOHHBI.

CornacHO NPUHIMITY CIPaBEUIMBOCTH, CYJ MOHHMAET, YTO OTKA3 CTPAaXxOBOH KOMIIAHMU MOXET IpH-
BECTH K CEPHhE3HBIM M HECIIPABEeIJIMBBIM TOCIEACTBHUAM Ui TpakaaHuHa K., KOTOpBIH HE MOT caMOCTOS-
TEJHHO OIJIATUTH HEOOXOANMBIE MEUIIMHCKHE PACXOIBI.

B pewmennu cya, ccpuiasich Ha IPUHLMI CIIPaBEJIMBOCTH, MPUHSUI BO BHUMaHUE JKU3HEHHBIE 00CTOS-
TeJIhCTBA rpakaanrHa K. 1 BeIHEC pelieHne 0 YaCTHYHOM B3BICKaHUHU CO CTpaxoBoi kommanuu. Cyn ykaszain,
YTO, XOTSI CTpaxoBasi KOMIIAHH W UMEET OCHOBAaHHWE JUIA OTKa3a B TIOJHOM O00beMe, B IaHHOM Cllydae, yqu-
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THIBasi MOpAJIbHBIC U STHYECKUE ACTEKThl, HCOOXOAMMO MPENOCTaBUTh rpakaaHnHy K. MUHHMabHYIO (u-
HAHCOBYIO TIOMOIIIb, JOCTATOYHYIO JUIS TOKPBITUS €0 CPOYHBIX METUIIMHCKUX HYX]I.

B 2021 roxgy mocTaHOBIEHHEM KOJUIETHEW MO TPaXTAHCKUM JellaM AJIMAaTHHCKOTO TOPOACKOrO Cyaa
OblIa MPUOCTAHOBJICHA PEaT3alUsl 3aJI0T0BOM KBapTUPbI CPOKOM Ha OJIUH Toj. Kosuterus mpu BbIHECCHUH
cyZeOHOTo akTa cociajach Ha MOPAILHOE H TSXKEIOe KUZHCHHOE MOoNIoXKeHne oTBeTurka. Cy/IoM B JAaHHOM
ciyvae ObLT IPUMEHEH KpUTepui cripaBeuinBocTy [12].

JlaHHbIe Jena WUTIOCTPUPYIOT, KaK B TPaXKIAHCKOM MPOLIECCE MOTYT BO3HHMKATh Pa3HOINIACHS MEKIY
NPUHLUIIOM CIPAaBEJIMBOCTH M TPHHIMIIOM 3aKOHHOCTU. CyIbl, YUUTBIBass KOHKPETHBIC OOCTOSITEILCTBA
Jieria, pelmiv JeHCTBOBATh B MHTEpecaxX CIPaBeIIUBOCTH, HECMOTPS Ha (OPMAaIbHOE MPaBO. ITH MPUMEPHI
MOTYEPKUBAIOT BAXXHOCTh TYMAaHHOTO TOJX0JIa B MPABOCYAHU, OCOOCHHO B CIyJasx, TJ¢ 3aKOH MOXET MpPH-
BECTH K TSDKEIIBIM MOCICACTBHSM IS JIFOACH.

briBatot u oOpatHbIie cny4an. B Anatayckom pailoHHOM cCyJe T. AlMaThl OBUIO paCCMOTPEHO TPaXkIaH-
cKoe Jieno Mexay aBymst cocensimu — M. u C. M. Bajien 3eMeIbHBIM y4acTKOM, Ha KOTOPOM pacroiaraics
ero nom, a C. — cocegHHM y4acTKOM, Ha KOTOPOM OH TakKe CTPOMJI JKWioe 31aHue. B mponecce ctpou-
tenbeTBa C. ycTaHOBHI 3200p Ha rPaHUIIC CBOMX YYAaCTKOB, HE YUTS HOPMBI, IPENUCaHHbIE KOMMYHATbHbI-
MU TIpaBHJIaMH, TPEOOBABIINE OTCTYIUICHUS OT rpaHUIbl B 1 MeTp. M., 3aMeTHUB HapylieHue, 0OpaTuics B
CYJZl ¢ UICKOM O cHoce 3abopa. B xone cyneOHOro pa3ouparenbcTBa BhISICHUIOCH, YTO 3a00p JACHCTBUTEIBHO
6I>IJ'I YCTAHOBJICH C HAPYHICHHUEM YCTAaHOBJICHHBIX HOPM, U CY[, IpUHUMAasA BO BHUMaHHUEC 3aKOHHOCTb (i)aKTOB,
BBIHEC PEIICHHE B MOJB3y M.: 3a00p moieskain caocy [13].

HecmoTtps Ha TO, UTO pelieHre cya ObLIO MONHOCTHIO 3aKOHHBIM U OCHOBBIBAJIOCH HA JICHCTBYIOIEM
3aKOHOJIATENIbCTBE, OHO OKa3aJlo cephE3Hble HeraTuBHBIC mocinencTsus it C. CHoc 3a00pa TpUBEN K TOMY,
YTO €ro JOM OKa3aics MO yrpo30i oOpyIIeHHS, TaK Kak 3a00p (aKTHYECKH CITYXKHII OMOPOM JJIsl TPYHTa,
KOTOPBI CHIILHO TOAMBIT ocagkaMu. bonee Toro, C. BIOXHI 3HAYUTENBHBIC CPEICTBA B CTPOUTEILCTBO, U
pelleHre cyia NOCTaBHIIO IT0/I COMHEHHE BCIO €ro padoTy.

C. meiTancsi 00paTUThCS B Cy/ € MPOCHOOH O MEPecMOTPe PELICHUs, YKa3biBasi Ha CJIOKUBIIYIOCS CH-
TYali0 U CIPaBEUIMBOCTh, OJTHAKO €r0 WUCK ObII OTKIOHEH, MOCKOJBKY PEIICHHE O cHoce 3abopa ObLIo
MPUHSATO B MTOJHOM COOTBETCTBHUHU C 3aKOHOM.

DTtoT cnyqaf/i MMOAHUMACT BAXXHBIC BOIIPOCHI O TOM, KaK 3aKOH MHOTIa MOXET 6BITI) CTPOruM 1 HE yUHU-
THIBATh WHJAUBUAYATbHBIC O0CTOATENBCTBA. XOTS CY/bl B 00SI3aTEIIEHOM TOPSJIKE JTOJDKHBI CIIEIOBAThH 3aK0-
HOJIATEIbCTBY, B TAKUX Ciy4asx, kak y C., MOKET BOSHUKHYTh OIIYIIICHUE HECTIPABEATHBOCTH: JICTUTUMHBIE
HeﬁCTBHﬂ IMPUBEJIM K 3BHAYUTCIILHBIM IMOTCPSIM 1 HeyHOGCTBaM JJ1d 3aKOHOIIOCITYIIIHOT O I'paK/JIaHUHA.

B Takux cuTyanmsx MOXeT MmoTpeOOBaThCS BHECEHUE M3MEHEHHH B 3aKOHOAATENLCTBO, YTOOBI CYbI
MOTJIM YYUTHIBATH HE TOJBKO OYKBY 3aKOHA, HO WM MOCJEJCTBUS CBOUX PEIICHUMN, UM Pa3BUTHE MPABOBBIX
MEXaHHU3MOB, [TO3BOJISIOIIUX pa3peliarh Mo00HbIe KOHPIUKTHI O0siee THOKO.

Pesynvmameor

CripaBeITUBOCTh, KaK MOpPABHBIM CTEPIKEHb BCETO TPAXKAAHCKOTO CYyIONPOM3BOJICTBA, BHICTYHAET
IJIaBHBIM KPUTEPUEM €0 HpaBCTBEHHOU ob6ocHoBaHHOCTH [10, 170].

B nanHOM ciydae momaUepKUBAETCS BAXKHOCTH CIPABEUIMBOCTA B KOHTEKCTE TPAXITAHCKOTO CYIIOTIPO-
u3BoACTBA. CrpaBelIMBOCTh PACCMATPUBACTCS KAK OCHOBOIIOJNATAIOLIUN KPUTEPUM, KOTOPBIM ompenenser
HPAaBCTBEHHYI0 0OOCHOBAHHOCTH TIpollecca cyie0HOro pa3OuparenbcTBa. ITO O3HAYAET, YTO CyAeOHBIC pas-
OMpaTensCTBA JOJKHBI HE TOJIBKO CIIEIOBATh YCTAHOBICHHBIM 3aKOHAM, HO M YUUTHIBATH MOPATBLHBIC aCTICK-
TBI, 9TOOBI 00ECIICYNTH 3aIUTY HAPYIIIEHHBIX TIPaB, CBOOO U 3aKOHHBIX HHTEPECOB CTOPOH.

HecmnpaBemuBoCcTh, MpoU30IIE/Ias B X0/e CyIeOHOro pa30MpaTelbCTBa, BBI3BIBACT CHIIBHYIO HETa-
THUBHYIO PEAKIMIO y 00IIECTBA, YTO CBSI3aHO C BHICOKUMH STHUECKUMHU TPEOOBAHUSIMHU K CyIeOHOU CHCTEME.
Kaxxmast ctTopoHa rpakIaHCKOTro TpoIiecca UMeeT MpaBo Ha 00KaJoBaHUE CyIeOHOTO PEIICHUS, YTO SBIISICT-
Csl B&KHBIM CPEJICTBOM 3alIUThl CBOUX MPaB U 3aKOHHBIX UHTEPECOB. DTO MPaBO MOAUYEPKUBAET CBOIO 3HA-
YUMOCTh Oaronmapsi cTaTHCTUYeCKHUM HaHHBIM KoHctutyrmonHoro cyna. 3a 2024 rox 18,7% ot obmero
YKciIa MOJaHHBIX JIE]T OMUPANINCH Ha TIPEAITOI0KEHNE O HECOTTIACHH C CyIeOHBIMHU akTamu [14].

Takum 00pa3oM, CIpaBENIMBOCTH BBICTYIIAET HE MMPOCTO KaK UjIeal, K KOTOPOMY CTPEMSATCS CYJIbl, HO H
KaK MPaKTUIECKOe PYKOBOJICTBO JUISl PEIICHHsS KOHKPETHBIX Jell. BaxHO, 4TOOBI CyAbl HE TEPSUIH U3 BUIY
3TOT MOPAJIbHBIN ACHEKT, YTOOBI UX PEIICHHs ObUIH BOCHPUHATHI OOIIECTBOM KaK CIIPaBeIIUBbIC U 000CHO-
BaHHBIC. DTO TOTYCPKUBACT HEOOXOAMMOCTh COUCTAHUS MPABOBBEIX HOPM C HPABCTBEHHBIMH MPUHITUTIAMHU
JUTSL TOCTHYKEHUS CIIPABE/UIMBEIX U COATAHCHPOBAHHBIX PE3YJIETATOB B TPAXKIAHCKOM CYIOTPOU3BOJICTBE.
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CripaBeyTHBOCTL TPeOyeT TMOKOCTH M afanTaliy K KU3HEHHBIM PEeajIvsiM, YTO MOJpa3yMeBaeT HeoO-
XOJIMMOCTh aHaIN3a KKIOT0 CIydasl HHAMBUIYaTbHO. ITO OCOOCHHO aKTyalbHO B CUTYAIIUsX, T/ YeIoBe-
YECKHE JKU3HH M OJIArOMoydne 3aBHCAT OT PasyMHOIO MPUHSTHS PEIICHHN CYAbSIMH H MPOKypopamu. B
JTAHHOM KOHTEKCTE Ba)KHO, YTOOBI MPaBOBasi CUCTeMa ObUIa CIIOCOOHA pearupoBaTh Ha MOTPEOHOCTH OOIIIe-
CTBa M 00ECIIEYMBATH 3AIUTY CAMBIX YSI3BUMBIX €T0 YJICHOB.

Buisoowi

[Ipennoxenus 1Mo BHECEHUIO U3MEHEHUH B MPOLIECCYyaTbHOE 3aKOHOIaTENIbCTBO MPEATOIAraloT BayKHbIE
1Iary JUist yBSI3KW NMPUHIIMIA CTIPaBEATUBOCTH € MPUHIMIIAMHU TPayKAAHCKOTO CyI0Npou3BoAcTBa. BoT kpaT-
KUH UTOT ¥ OCHOBHOE COJIEp KaHWE HAILIUX MPEIJIOKEHUMN:

Crnenyet BBectu nmpunnun crpaseanuBoctd B ['TIK PK: B mynkTe 5 crareu 6 I'TIK PK mpennaraem 3a-
MEHHTH (pasy Kpumepuii CpaBeAIUBOCTH (pa3oil npunyun cupaBelIMBOCTU. «Ecian 3aKOHOM WK corja-
LIEHHEM CTOPOH CIIOpa MpelyCMaTpUBAeTCsl pa3pelieHne COOTBETCTBYIOLINX BOIIPOCOB CYIOM, CyX 00s3aH
paspelIaTs 3TH BONPOCH], HCXOAS U3 KPUTEPUEB Pa3yMHOCTU U NPUHYUNOE cnpasedausocmuy. Jannas ¢op-
MYJIHpPOBKa OYyAET CocoOCTBOBAThH 3aKPEIUICHHIO PUHIIMIIA CIIPAaBEAIMBOCTH KaK OJHON M3 KITIOUEBBIX 3a-
J1a4 TPakJTaHCKOTO CyIOTPOU3BOJICTBA.

[anee, He0OXOOMMO 3aKpENUTh U AaTh aBTOPCKOE ONPEACIICHUE OHATHS «CIPABEAIUBOCTIY, AJIS YETO,
M0 TIPUMEPY MPHUHIUIIOB 3aKOHHOCTH 1 000CHOBaHHOCTH, CTOUT H3JIOKHTH 0a30BOE MOHSITHE CIIPABEIJIUBO-
ctu B HopmaTtuBHOM moctanoenenun BepxoBnoro Cyaa PK. B wacTHOCTH, cripaBeiIMBOCTh MOXKET OBITH
oIpefesieHa KaKk INPUHLUI, 00eCcTIeYnBaIOIINN paBHbIE IPpaBa ¥ BO3MOXKHOCTH IJIsl BCEX YJaCTHHKOB CyaeO-
HOTO TIPOLIECcCa, OCHOBAHHBII HA MOPAIbHBIX U ATHUYECKUX IICHHOCTSX, a TAKKE Ha COOJIIOZCHUH HOPM 3aK0-
HonatenbcTBa. CrpaBeAsIMBOCTh MPEANONaraeT, 4To Kaxa0e Ae0 paccMaTpUBAeTCs C Y4eTOM WHAMBHIY-
JIBHBIX 0COOEHHOCTEH, C aJleKBaTHBIM YUETOM 3aKOHOJATEIbHBIX HOPM M IPABOBBIX MPUHLMUIIOB, YTO CIIO-
COOCTBYET 3aIlUTE [IPAB U 3aKOHHBIX HHTEPECOB CTOPOH.

Ynomunanue npaktuku BepxoBHoro Cyzaa u ncnonb3oBaHHe 0a30BBIX ONpPEEICHUH MPUHIUIA CIpa-
BEJTUBOCTH B KaYECTBE OTCHUTKU CO3Aal0T OCHOBY ISl IPABOBOM OMpPEIeIEHHOCTH B ITAHHOM 00JIacTH.

B 3axmrouenue cienyer OTMETHTD, YTO CIPaBEUIMBOCTh KAK MOPAIbHBIN CTEPKEHb IPaXAaHCKOTO CY-
JOTIPOM3BOJICTBA SIBJIAETCS KIFOYEBBIM MPUHIIUIIOM, KOTOPHIN HE TOJIBKO OINpEAessieT HPaBCTBEHHYIO 000C-
HOBaHHOCTh CyIE€OHOTO Ipolecca, HO U GOPMHUPYET €ro MPaKTUYEeCKOe CoJepKaHue. YUUTHIBAs BaKHOCTb
CHpaBeIJIMBOCTH, HEOOXOAMMO BHECTH COOTBETCTBYIOIIME M3MEHEHHs M JIONOJHEHHS B INPOLECcCyabHOE
3aKOHOJATEJIbCTBO, KOTOPBIE OBl TIO3BOJIMIIM 3TOT HPUHLIUI 00Jiee TOYHO 3aKPEHHTh B IPABOBOH CHCTEME.

[IpennoxenHble peKOMEHIAMK TI0 TiepecMoTpy oTAenbHbIX nonokenuit ['TIK PK, a Taxke omnpenee-
HUE TOHSTHUS «CIPABEATNBOCTH» B HOPMAaTUBHBIX akTax BepxosHoro Cyna, co31ai0T HEOOXOAMMYIO OCHOBY
JUISL TOCTYOXKEHUS BBICOKMX CTaHIApTOB CHPaBEUIMBOCTH B CYACOHBIX pa3OUpaTenabcTBaX. JTO, B CBOIO OYe-
penab, He TONBKO MOBBICUT JIOBepHe 00IIecTBa K Cy1e0HOM CHCTEME, HO U 00ECIIeUHT 3aIlUTy MpaB M 3aKOH-
HBIX HHTEPECOB BCEX YUACTHHUKOB ITpOIIEcca.

Kpome TOro, riOKoCcTh M alanTHBHOCTH HPABOBOI CHCTEMBI K PEaJIbHBIM YCJIOBHSIM U NOTPEOHOCTSIM
obmecTBa OyIyT criocoOCTBOBaTh TOMY, YTOOBI Cy/I€OHbIE PEIICHHUs] BOCIPUHUMAINCH KaK CIIpaBeINBbIE U
obocHoBaHHBIe. Heo0X0omumMo, 4TOOBI Cy/bl MPUHUMAIU BO BHHUMaHUE WHAWBUAyalbHbIE 00CTOSTENbCTBA
KaXX/I0TO JIeia, UCXO0/Is HE TOJBKO U3 OYKBBI 3aKOHA, HO U M3 HPABCTBEHHBIX LIEHHOCTEH, TEM CaMbIM Harjsii-
HO JIEMOHCTPHPYS MPUBEP>KEHHOCTH MPUHLIUITY CIPAaBEIIMBOCTH.

Wrak, cripaBeIMBOCTH B TPAXKIAHCKOM CYAOMPOM3BOACTBE — 3TO HE MPOCTO HJeall, K KOTOPOMY CTpe-
MSATCS FOPUCTHI, HO ¥ MPAKTHYECKOE PYKOBOJCTBO B JOCTHKEHHUH CIIPABEINBBIX, COATAHCHPOBAHHBIX U 3TH-
4eckH OOOCHOBAaHHBIX pe3yibTaToB. TakuM o0pa3oM, JUis oOecledeHHs MOJHOLEHHOTO OCYLIECTBICHUS
MIPaBOCYINsT HEOOXOMUMO TPOIOIIKATE OOCYKIEHHE W pa3pabOTKy METOI0B, HAIIPABJICHHBIX Ha OoJiee TIy-
00KOe BHeIpeHNEe MPUHITUIIA CTIPABEIIINBOCTH B CYACOHYIO MTPAKTHKY.

Jannoe uccnedosanue unancuposanoce Komumemom nayku Munucmepcmea oopazosanus u
nayxku Pecnyonuku Kazaxcman (cpanm Ne AP19174965)».
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H.P. Makcartog, JIu Illans

A3aMaTTBIK NPoLecTeri AVIeTTUIIK NMeH 3aHAbLIbIK MPUHIUIII:
63apa 0aiJIaHbIC JKOHE KAHIIbLUIBIKTAP

Makanaza asaMaTTBIK Ipolecc MIeHOepiHaeri OAUISTTINIK MeH 3aHIbUIBIK NPUHLHUNTEP] YFBIMAApPHI
apachIH/IaFbl KYPJEJi *KaHE KeIl KbIpJbl OailllaHbIC KapacThIPBUIFaH. OAUIIIK TapanTapIblH MYIJIETIepiHiH
Tele-TeHIrH XKaHe OoJIap/IblH KYKBIKTapbIH KOPFayabl KAMTaMachl3 €Tyre apHaJFaH uiean peTinie, kebiHece
ICTIH JKeKe JKaFiaiiapblH OpJaiibIM eCKepMEiTiH HOpMalapAbl TYABIPYbl MYMKIH 3aHHaMaHBIH pecMU
TaNanTapblHa Kaiiel keneni. Tamgay OapbIChIHIA ic )KYPri3y KYKBIFBIHIA KO3JIENTEH 3aHIbUIBIK KEMUITIKTepl
OMIN memriMiaepre KOJ JKETKi3yre Kauail BIKINall eTETiHIHe JXOHE Kamail Kemepri KenTipeTiHiHe Hazap
aymapsiansl. COHBIMEH KaTap, COT NPAaKTHKAchl MEH 3aMaHayM a3aMaTTHIK IPOIECTIH TOKTPHHACHI OCHI
NPUHIUITI MACSIApAbl Kajlai TYCIHOIpemi >KOHE JKy3ere achlpaiabl, THIMII JKOHE agaMh COT TOPEIiriH
KaMTaMachl3 €Ty YIIiH SAUICTTINIK MEeH 3aHIbUIBIK apachIHAAFbl CHHEPIHSHBIH KAKETTUINH KOpPCETireH.
AnlaM KYKBIKTapblH KOPFayJIbIH XaJbIKapaJIbIK CTaHJapTTapblHA CIIKeC a3aMaTThIK iC JKYPTridy 3aHHAMaChIH
OJaH opi JaMBITy YIIIH MaHBI3AbI OONBIN TAOBUIATBIH OCHI €Ki YFBIMJIBI YHIECTIPYAiH MYMKIH JKOJIIapbl
3€pTTENreH.

Kinm ce30ep: omineTTinik, 3aHIBUIBIK, a3aMaTTBIK MPOLECC, TapanTapAblH KYKBIKTaphl, iC KYPri3y KYKBIFBI,
COT TMPAaKTHKACHL, JOKTPWHA, THIMII COT TOPENIri, aJaMrepIliiiK MPUHIUITEPI, YHIECTIpY, XaIbIKapabIK
CTaHAAPTTAp, aJiaM KYKBIKTapbIH KOpFay.
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N.R. Maxatov, Li Shan

The principle of justice and legality in civil proceedings:
interrelationships and contradictions

This study examines the complex and multifaceted relationship between the concepts of the principles of jus-
tice and legality in the framework of civil procedure. Justice, as an ideal designed to ensure a balance of in-
terests of the parties and the protection of their rights, often comes into conflict with the formal requirements
of legislation, which may give rise to norms that do not always take into account the individual circumstances
of the case. The analysis focuses on how the guarantees of legality provided for by procedural law can both
facilitate and hinder the achievement of fair solutions. Additionally, it examines how judicial practice and the
doctrine of modern civil procedure interpret and implement these fundamental ideas, emphasizing the need
for synergy between justice and legality to ensure effective and humane justice. Possible ways of harmoniz-
ing these two concepts are explored, which is important for the further development of civil procedure legis-
lation in accordance with international standards for the protection of human rights.

Keywords: justice, legality, civil procedure, rights of the parties, procedural law, judicial practice, doctrine,
effective justice, humane principles, harmonization, international standards, protection of human rights.
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