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Acts of the Constitutional Court as sources of law
of the Republic of Kazakhstan

Constitutional Court of the Republic of Kazakhstan has a significant role in overseeing observance of the
country’s law and regulation in accordance with the Constitution. Its acts have an effect on law enforcement
practice, influencing law and its creation. However, the question of exactly how the acts of the Constitutional
Court have an effect on the country’s legal system and up to what extent they may be regarded as sources of
law is still subject to research. The acts of the Constitutional Court play a significant role in strengthening and
improving the legal system. The research task is to determine and understand the legal nature and role of acts
of the Constitutional Court of the Republic of Kazakhstan as a source of law. The research employed system-
atic and content analyses of normative legal acts, constitutional and judicial acts, and comparative legal
method. The study determined that acts of the Constitutional Court possess strong legal force and have strong
influence on processes of lawmaking and enforcement. Their acts are binding for everyone who are subjects
of public authority and are legal guidelines for constitutional understanding. The acts proved to be definite
sources of law and perform a role in ensuring constitutional order and human rights protection. The study
stresses further development for applying these acts and for expanding a role of the Court in Kazakhstan’s le-
gal system. The study results are operable during legislative development and during legal practice.

Keywords: Constitutional Court, Kazakhstan, legal system, sources of law, legal force, judicial practice, law-
making, human rights, legal interpretation, constitutional order.

Introduction

One of the elements of the evolving constitutionalism in sovereign Kazakhstan is the Constitutional
Council, which plays a key role in ensuring that all normative legal acts comply with the Constitution. En-
hancing its effectiveness is a key priority in building a legal, democratic, and social state. For a long time,
there has been ongoing discussion as to whether the decisions of the Constitutional Council and constitution-
al courts in other countries constitute sources of law. This issue continues to provoke debate in specialized
legal literature [1].

In legal theory, the concept of a “source of law” refers to the form in which legal norms are enshrined.
The sources of constitutional law are legal documents through which the legal norms of constitutional law
are established and acquire binding legal force; these norms regulate social relations that underlie the consti-
tutional order [2; 27].

Documents issued by central executive authorities, such as ministries, state committees, federal ser-
vices, as well as by heads of local administrations and executive bodies of the Republic’s constituent entities,
are referred to as subordinate acts. All legally significant acts concerning the rights and obligations of citi-
zens must be published; otherwise, they cannot be applied in practice.

The system of constitutional law souces in the Republic of Kazakhstan reflects the historical and politi-
cal characteristics of the state’s development, as well as the specifics of its legal system. In this context, a
special role is played by the Constitution of the Republic of Kazakhstan and constitutional laws, which occu-
py the top position in the hierarchy of sources of law. They serve as the foundation of the entire legal system
and provide the basis for the development and adoption of other normative legal acts.

The Constitution of the Republic of Kazakhstan, adopted by national referendum on August 30, 1995, is
based on the fundamental principles of state power and the legal system. It contains the main provisions on
the rights and freedoms of individuals and citizens, the structure of state authorities, their powers, and inter-
relations. Constitutional laws specify and develop the norms of the Constitution, regulating various aspects
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of public life, such as the protection of human rights, the procedure for conducting elections, the judicial sys-
tem, and others.

The purpose of this study is to analyze the legal nature of subordinate acts in the system of sources of
law of the Republic of Kazakhstan, their significance for regulating social relations, as well as to examine the
mechanisms of their application and mandatory publication to protect the rights, freedoms, and obligations of
citizens.

Research objectives:

1 To study the legal nature of the acts of the Constitutional Court of the Republic of Kazakhstan.

2 To determine their place and significance in the system of sources of law.

3 To develop proposals for improving the legal regulation of the acts of the Constitutional Court in Ka-
zakhstan.

Methods and materials

The main way to conduct research is through an examination of formal legal acts of Kazakhstan, includ-
ing the Constitution, the law, and normative acts. The main provisions of the Constitution and the Law “On
Legal Acts”, through which the adoption and publication procedures for lower-level legal acts are defined,
were studied through text analysis.

Systematic analysis was conducted in order to comprehend the position of the acts of a lower tier within
the system of legal sources in Kazakhstan. The use of this method enabled the identification of how lower
tier acts work in relation to the law and the areas and issues involved in their implementation in everyday
practice. For information from official publications of lower tier acts and for the legal literature, content
analysis was utilized. Through it, the trends in regulating social relations using lower tier acts and how they
affect citizens’ rights were analyzed.

This study involved the analysis of subordinate acts of the Republic of Kazakhstan in terms of their le-
gal nature and impact on society. The primary materials for analysis included the Constitution of the Repub-
lic of Kazakhstan, the Law “On Legal Acts”, and various government resolutions, ministerial orders, and
other official documents.

The research included the analysis of both legal documents and judicial practice in order to understand
how subordinate acts are applied in practice and what problems may arise in their implementation. Specific
examples of subordinate acts were examined, including a government resolution on taxation and an order of
the Minister of Health on sanitary standards, to analyze their impact on citizens’ rights and the functioning of
various sectors of society.

In addition, the study included official publications from various government bodies, which provided
additional context for analyzing the functioning of subordinate acts in Kazakhstan.

Results

A unique system of sources of constitutional law has been established in the Republic of Kazakhstan,
which has led to an increase in the number of normative acts regulating constitutional relations and to the
strengthening of the influence of universal values. This process is driven by changes in the content of exist-
ing sources of law and the emergence of new ones.

The acts of the Constitutional Court of the Republic of Kazakhstan possess a special status within the
country’s legal system. According to the Constitution, the decisions of this body are binding on all state bod-
ies, organizations, and citizens (Article 74 of the Constitution of Kazakhstan). This underscores their signifi-
cance and binding force, which, in turn, allows them to be considered a specific source of law with unique
characteristics.

In the field of jurisprudence, active debates are taking place regarding the degree of formal recognition
of these normative acts as fundamental sources of law. Certain experts express the opinion that the acts of the
Constitutional Court possess a precedent-based nature and may serve as grounds for decisions by courts of
general jurisdiction. This assertion is based on the fact that the legal positions expressed in the acts of the
Constitutional Court contribute to the formation of a general legal context and promote greater consistency in
law enforcement [3].

This raises the question: can the decisions of the Constitutional Court be used as independent grounds
for judicial proceedings? In most cases, the acts of the Constitutional Court serve as a starting point for the
interpretation and understanding of legal norms, yet they are rarely incorporated directly into legislative acts.
This means that the influence of such decisions on the legal system is more generalized and interpretative
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rather than normative. Nevertheless, their importance in the context of protecting human and civil rights and
freedoms, as well as ensuring of the stability of the constitutional legal order, cannot be denied.

The primary role of the Constitutional Court is to exercise constitutional oversight. This involves veri-
fying the compliance of laws, normative acts, and international treaties with the Constitution. Requests for
such review may be submitted by the President of Kazakhstan, the Government, members of Parliament,
courts of general jurisdiction, as well as by citizens whose constitutional rights have been violated. In render-
ing decisions, the Constitutional Court relies not only on the text and spirit of the Constitution but also on
Kazakhstan’s international obligations, which helps align national laws with international standards.

The actions of the Constitutional Court hold precedent value, as their legal stance is obligatory for all
governmental bodies, organizations, and citizens. The decisions of the Court are not subject to appeals and
are bound to be enforced. This is in line with the highest authority of the Court and its pivotal position in up-
holding legality and justice. The Constitutional Court, on the other hand, is not involved in politics, and at
the same time, it remains an independent entity that ensures the safeguarding of the principles of the consti-
tution.

As an indicator of the significance of the decisions of the Constitutional Court, note that they tend to
become a point of departure for the elaboration of new legislations and the amendment of current ones.
Moreover, the actions of the Court serve to reinforce democracy and human rights. Therefore, we may say
that the Constitutional Court of Kazakhstan is among the central institutions ensuring the stability and pro-
gress of the legal system of the country.

As noted by the well-known Kazakhstani scholar Aitkhozhin K.K., the main feature of the current con-
stitutional process is that legislation is intended to reflect the fundamental goals and characteristics of a
transforming Kazakhstani society, in accordance with the provisions of the Basic Law, and to actively con-
tribute to the formation of a democratic and rule-of-law state [4].

According to Article 71 of the Constitution of the Republic of Kazakhstan, the Constitutional Court is
the highest body overseeing compliance with the Constitution throughout the country. Its decisions have the
highest legal force and are mandatory for execution by all state bodies, organizations, and citizens.

According to Article 74 of the Constitution of the Republic of Kazakhstan, the decisions of the Consti-
tutional Court are final and not subject to appeal or review. This gives them a special legal status, placing
them above ordinary court decisions and equating them with normative legal acts of the highest legal force.

The acts of the Constitutional Court not only resolve specific disputes but also include general legal
principles and interpretations of constitutional norms. According to Article 4 of the Constitution of the Re-
public of Kazakhstan, it has the highest legal force, is directly applicable, and is enforced throughout the
country.

The main document regulating the legal status of subordinate acts is the Constitution of Kazakhstan and
the Law “On Legal Acts” dated April 6, 2016, No. 480-V LRK. According to these documents, subordinate
acts include acts of central executive bodies, ministries, state committees, federal services, as well as acts of
local administrations and executive bodies of the Republic’s constituent entities.

According to Article 4 of the Constitution of Kazakhstan, normative legal acts of various levels are in-
cluded in the system of law sources of the country. The highest level is occupied by the Constitution and
laws of Kazakhstan, which have the greatest legal force. Subordinate acts are on the second level and are
adopted for the implementation of specific legal provisions and their practical application [2].

An example of a subordinate act is a Resolution of the Government of the Republic of Kazakhstan,
aimed at implementing laws in specific areas.

In order for subordinate acts to be applied, they must be officially published. This requirement is estab-
lished in the Law of the Republic of Kazakhstan “On Legal Acts”. According to Article 43, normative acts
affecting the rights, freedoms, and obligations of citizens must be published in the mass media or on official
internet resources for public access. Acts that have not undergone the publication procedure cannot be ap-
plied and are considered invalid.

According to the Law of the Republic of Kazakhstan “On Legal Acts” dated April 6, 2016, No. 480-V
LRK, the acts of the Constitutional Court are normative legal acts of direct effect. This confirms their status
as sources of law that must be taken into account in the drafting and application of laws.

According to Article 78 of the Constitution of the Republic of Kazakhstan and the Law “On the Consti-
tutional Court of the Republic of Kazakhstan” dated November 5, 2022, No. 153-VII LRK, the following
may apply to the Constitutional Court:

1 The President of the Republic of Kazakhstan.
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2 The Chairperson of the Senate of Parliament.

3 The Chairperson of the Mazhilis of Parliament.

4 No less than one-fifth of the total number of deputies of Parliament.
5 The Prime Minister.

6 Courts in matters arising during judicial proceedings.

Figure 1 shows the stages of constitutional proceedings.

Acceptance ofthe Preparation of Consideration Rendering of
appeal for —>| thecasefor = oo ¢ —> T E
appec s e ofthe case. the decision.

consideration. consideration.
[
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Figure 1. Stages of Constitutional Proceedings

According to Article 74 of the Constitution of Kazakhstan and Article 37 of the Law “On the Constitu-
tional Court”, the decisions of the Constitutional Court are binding on all state bodies, organizations, offi-
cials, and citizens.

After the Constitutional Court issues a decision, the legislature is obligated to amend normative legal
acts to ensure their compliance with the Constitution and the Court’s decisions. This process contributes to
the improvement of legislation and the elimination of contradictions in normative acts.

Let us consider an example: the Constitutional Council (which performed the functions of the Constitu-
tional Court until 2022) reviewed the constitutionality of certain provisions of the Criminal Procedure Code
of the Republic of Kazakhstan that restricted the right to defense. It was recognized that these norms contra-
dicted the Constitution, which led to their removal from legislation and the strengthening of the rights of the
accused.

Another example concerns the issuance of a decision. After the re-establishment of the Constitutional
Court in 2022, one of its first decisions was to declare certain provisions of a law restricting freedom of
speech unconstitutional. This decision contributed to the enhanced protection of the constitutional right to
freedom of expression and required the legislature to introduce corresponding amendments to normative
acts. The Court’s precedent-setting decisions encourage lawmakers to more thoroughly analyze new draft
laws for their compliance with the country’s Basic Law.

Active participation of the Constitutional Court in the protection of citizens’ rights and freedoms
strengthens public trust in the legal system and state institutions. The publication and discussion of the
Court’s decisions contribute to increasing the level of legal culture among the population and to public
awareness of the importance of law compliance. The acts of the Constitutional Court have a direct impact on
legal practice. Judicial and other state bodies are obligated to follow the legal positions expressed in the deci-
sions of the Constitutional Court. This helps ensure consistency in judicial practice and adherence to consti-
tutional principles in the work of state institutions.

Figure 2 shows the problems and shortcomings in the application of subordinate acts.
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Despite the requirement for mandatory publication, some
— Transparency Issues subordinate acts are published with delays or in incomplete
form, which limits citizens’ access to information.

Sometimes subordinate acts contain provisions
= Legal Uncertainty thatmay contradict laws or are not coordinated
with them.

In some cages, executive authorities adopt too many
subordinate acts, which complicates regulation in certain
areas and creates barriers to their effective
implementation.

= Excessive Regulation

Some subordinate acts may provide for excessively harsh
= Digproportionate Sanctions penalties for violations that do not correspond to the
severity of the offenses.

Problems and Shortcomings

The procedurefor adopting subordinate acts often
doesnot providefor a sufficient level of participation
by citizens and interested parties.

Lack of Public Discussion

The process of developingand adopting subordinate acts
may be mfluenced by lobbying groups, resulting in norms
that benefit only a narrow circle of individuals.

Influence of Lobbying

Figure 2. Problems and Shortcomings in the Application of Subordinate Acts

To improve the clarity and effectiveness of the use of subordinate acts, it is necessary to establish a sys-
tem of control and monitoring over the timeliness and compliance of their publication with established
standards. It is also important to improve mechanisms for public participation in decision-making and to lim-
it the influence of lobbying. Fair and proportionate sanctions for violations of the law must be established,
avoiding excessive regulation.

Let us analyze how constitutional courts in the United States, the United Kingdom, France, Germany,
and Spain exercise oversight functions. We will conduct an analysis of the features and similarities in the
approaches to the implementation of the supervisory powers of these courts.

Modern scholars have struggled to define comparative constitutional law and related terms such as
comparative constitutionalism. In his book Comparative Methodologies, Professor Ran Hirschl of the Uni-
versity of Toronto writes: “From its inception, comparative constitutionalism has struggled with questions of
identity. There is much confusion regarding its aims and objectives, as well as what exactly it encom-
passes—constitutional systems, constitutional jurisprudence, constitutional courts, or constitutional govern-
ance and politics. It is also unclear whether comparative constitutional law should be considered part of
comparative law, a branch of constitutional law, or a fully autonomous field of study” [5].

However, more recently, Professor Madhav Khosla of Columbia University suggested that comparative
constitutional law “has undoubtedly emerged as a distinct field of study”, though “much remains to be set-
tled” [6].

The contemporary rise of constitutional law in a comparative context has occurred in legal and judicial
practice, as well as in academia. Professor Monica Claes (also from Maastricht University) associates this
surge of interest with several factors: the global rise in constitutional activity; the growing importance of
constitutions and constitutional law in public life (including constitutional adjudication); the increasing inter-
est in national identity; and the trend toward constitutionalization in European and international governance

[7].
According to her colleague, Professor Heringa, the advantages of the practice of comparing constitu-

tions are as follows:
1. This process helps to assess and understand the researcher’s own constitutional system;
2. It provides useful material for constitutional design and constitutional engineering;
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3. It establishes a foundation for the creation and development of international organizations and their
institutions (such as the EU and the Court of Justice of the European Union (CJEU)) [8].

In the course of the study, a book was analyzed that examines the role of the concept of constituent
power in the history of the constitution, with a focus on the legal and institutional consequences that theo-
rists, politicians, and judges have derived from it. It shows that constituent power, although historically asso-
ciated with extra-legality and disruptions of constitutional order, has played important functions in decisions
concerning legal reality. Constitutional courts have used it to justify their jurisdiction in invalidating consti-
tutional amendments that alter the fundamental structure of the constitution and, thus, constitute a constitu-
tional exercise. Some governments have invoked it to legitimize the transformation of the constitutional or-
der through procedures not provided for in the constitutional amendment rule but considered sufficiently par-
ticipatory to be viewed as equivalent to the “people in action”, and such attempts have sometimes been sanc-
tioned by courts [8].

The legal system of the United States is structured to protect individual rights and prevent their viola-
tion by public officials. The Constitution of the United States is the supreme source of law. It establishes and
governs the structure of the legal system. All other laws are evaluated against and must comply with the
Constitution. The Constitution establishes two main levels of law: state and federal. At the federal level, the
Constitution establishes three sources of law: the executive branch, the legislative branch, and the judicial
branch (the legislative branch is governed by Article I; the executive branch is governed by Article II; the
judicial branch is governed by Article 111) [9].

All states have adopted a state constitution that establishes the structure of state government. Often, a
state constitution resembles the Constitution of the United States and, accordingly, establishes the state exec-
utive, legislative, and judicial branches. However, the details of state constitutions vary by state. State law
also establishes and regulates local law, including the laws of counties, cities, townships, and villages [9].

The U.S. Constitution does not describe a specific method for reviewing laws for compliance with the
Constitution, so the country uses a traditional system of control. However, the Constitution itself does not
preclude such a possibility. According to Article VI, if federal laws or international treaties conflict with the
Constitution or state laws, state courts are obliged to follow the U.S. Constitution, federal laws, and treaties.

The U.S. Supreme Court is authorized to interpret the Constitution, review the constitutionality of laws,
and monitor whether government actions comply with it. It also creates judicial precedents that can be relied
upon in future rulings. Due to this important role of the Supreme Court, the U.S. judicial system has become
a significant element in the development and transformation of the national legal system.

In the United Kingdom, it is often believed that the concept of constitutional review is absent, although
this is not entirely true. It does exist but has its own characteristics. Unlike many countries, the United King-
dom does not have a traditional written constitution. Constitutional legal norms in the country are divided
into four groups: statutes, judicial precedents, constitutional conventions, and doctrinal sources [10].

In the United Kingdom, the doctrine of parliamentary sovereignty is in effect, which excludes the pre-
liminary review of laws by the courts. Parliament holds the exclusive right to enact laws and regulate their
application. However, following reforms in the early 21st century, courts were granted the authority to con-
duct subsequent constitutional review of laws.

The concept of constituent power, especially due to its significance in French revolutionary thought, fo-
cuses on two key aspects that remain relevant despite the ambiguous development of this idea. First, constit-
uent power is traditionally associated with the political foundation of the state; second, many scholars con-
tinue to link it to issues of popular sovereignty in the context of unitary democracies.

The French system of judicial constitutional review is composed of two institutions: the Council of
State and the Constitutional Council. Their jurisdiction is varied according to the legal force of the acts in
guestion. The constitutionality of ancillary acts and administrative rules published by the executive is exam-
ined by the Council of State, whereas the Constitutional Council examines the conformity of the law with the
Constitution.

In Germany, the Federal Constitutional Court’s central position in constitutional review is guaranteed
by the Basic Law and stands out among other institutions of the state including the Bundestag, the Bundesrat,
the Federal President, and the Government. Articles 93, 94, 99, and 100 of the Basic Law specify the struc-
ture of the court, the nature of the power it holds, and govern fundamental areas of settling constitutional
conflicts.

In Spain, the constitutional review system is analogous to those of other European states. The Spanish
Constitution gives the power of checking for observance of the Basic Law to the Constitutional Court. There
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are 12 judges in the Court, chosen by the King for nine years. The Congress (4 judges), the Senate (4 judg-
es), the Government (2 judges), and the General Council (2 judges) propose the candidates. One third of the
Court is replaced every three years. The Prime Minister, the Ombudsman, deputies and senators (at least 50),
the regional authorities, the courts, and the citizens, organizations, and prosecutors when their constitutional
rights are infringed, may file an appeal to the Constitutional Court.

By analyzing the institutions of constitutional review in the aforementioned countries, two fundamental
models can be identified: the American and the European models.

The European system is most notable for a great level of autonomy in the operation and constitution of
the system. In the European system, there is a separate institution that has the sole jurisdiction to exercise
constitutional review and examine related legal issues. The process enables constitutional issues to be inde-
pendently addressed regardless of individual cases. Constitutional review bodies utilize a number of judicial
processes and render decisions based on all the dimensions of a particular case.

In this design, the Constitutional Court is a special institution that checks the constitutional conformity
of all laws irrespective of their legal force. The court also has the power to deem actions of the people and
organizations as being against the Constitution. One of its key mandates is to hear grievances by the citizens
about encroachment upon their constitutional rights.

Discussion

After studying examples from five foreign countries, it can be concluded that the European model of
constitutional review, as seen in Germany and Spain, is more effective. A distinctive feature of this model is
the existence of a specialized body—the Constitutional Court—which deals exclusively with constitutional
review.

Table 1 demonstrates the place of subordinate acts in the system of legal sources of the Republic of Ka-
zakhstan.

Table 1
The Place of Subordinate Acts in the System of Legal Sources of the Republic of Kazakhstan

Level of the Legal Sources System Examples of Legal Acts Legal Force

Constitution of the Republic of Constitution Highest legal force

Kazakhstan

Laws of the Republic of Kazakh- |Codes (Civil Code, Criminal Code), special |Secondary level in relation to the

stan laws Constitution

Subordinate Acts Government resolutions, ministerial orders, [Lower level in relation to laws
local acts

Local Normative Acts Company charters, internal regulations Lowest level in the hierarchy

Table 2 shows additional regulations and articles.

Table 2
Additional Normative Acts and Articles

No. Name of the Law Articles
1 |Law of the Republic of Kazakhstan |Article 4. Principles of activity of the Constitutional Court.
“On the Constitutional Court of the  |Article 22. Powers of the Constitutional Court regarding the consideration
Republic of Kazakhstan” dated No-  |of appeals.
vember 5, 2022 No. 153-VII LRK  |Article 33. Procedure for the enforcement of decisions of the Constitution-

al Court.
2 |Civil Procedure Code of the Republic |Article 78. Court appeal to the Constitutional Court in the course of case
of Kazakhstan dated October 31, consideration.
2015 No. 377-V LRK Article 295. Binding nature of decisions of the Constitutional Court for
courts.

3 |Criminal Code of the Republic of Avrticle 3. Principles of legality and justice.
Kazakhstan dated July 3, 2014 No.  |Article 6. Application of the criminal law in time and space.
226-V LRK

During the course of the study, the following recommendations were developed:
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1. To ensure the effective operation of subordinate acts, it is necessary to improve mechanisms for
monitoring their publication. The development of special procedures and tools that guarantee the timely and
complete publication of all subordinate acts on official internet resources will enhance the accessibility of
legal information for citizens and increase the level of transparency in legislative activities.

2. Subordinate acts need to have strengthened control over their contents in order to enhance the con-
sistency of their acts with legislations. Legal reviews during the development of subordinate acts prevent the
adoption of provisions incompatible with legislation and support legal system unification.

3. Streamlining the number of ancillary acts and reducing legal regulation in some spheres of public
administration will remove unnecessary and disproportionate normative acts.

4. Frequent periodical examination of the existing sub-ordinate acts for their relevance and consistency
with law is a requisite to avert the build-up of obsolescent provisions and to check their relevance in a dy-
namic legislative system.

For Kazakhstan, in accordance with a comparative examination of models for judicial constitutional re-
view in a number of other countries, a number of propositions for strengthening the system of constitutional
review can be advanced. To effectively protect constitutional rights, an independent Constitutional Court
with clearly specified competencies, which would exclusively address issues related to the Constitution,
needs to be set up. Thus, professionalism of the judiciary will be improved, delays in the consideration of
cases will be minimized, and redundancy in functions with ordinary courts will be eliminated, and the consti-
tutional dispute resolution process will be more effective.

A key step would be to give citizens and institutions the right to bring a direct action to the Constitu-
tional Court in case of infringement of their constitutional rights. Demonstrated by the experience of states
like Spain, this would support more effective protection of human rights and enhance the confidence of the
populace in the judiciary. Preliminary examination of draft legislation for conformity with the Constitution
prior to its adoption would prevent the creation of unconstitutional law and lower the number of legal con-
troversies upon enactment.

Second, enhancing legal literacy through education and improving legal information accessibility would
allow individuals to more actively protect their rights. It would make the activity of the Constitutional Court
more effective. Lastly, to secure fair operation of the Court, the guarantee of its independence from outside,
particularly political, influence is necessary. Open procedures for judge appointments and their activities will
guarantee objectivity and reinforce confidence in the Constitutional Court in Kazakhstan.

The implementation of these recommendations would allow Kazakhstan to improve its system of con-
stitutional review by aligning with advanced European models. The establishment of a specialized Constitu-
tional Court, the expansion of citizens’ access to justice, the development of preliminary review mechanisms,
and the strengthening of judicial independence will create the necessary conditions for reinforcing the rule of
law and protecting the constitutional rights of citizens.

As for the suggested steps to enhance the implementation mechanism for decisions of the Constitutional
Court, we will examine each:

1. Amending the Law “On the Parliament of the Republic of Kazakhstan and the Status of Its Deputies”
to introduce a procedure for parliamentary control over the implementation of decisions of the Constitutional
Court will improve the guarantees for observance of the constitutional regime and of Court decisions.

2. Developing an online portal for ease of access to Constitutional Court rulings will enhance transpar-
ency and facilitate greater access to the legal positions of the Court for both the common citizen and legal
practitioners.

3. Adherence to a regular training program for lawyers and judges on implementation of decisions by
the Constitutional Court will enhance professional competency and foster a common knowledge of legal
principles.

4. Publishing official commentaries on decisions of the Constitutional Court will facilitate better and
more precise understanding of the substance and application of the decisions.

5. Establishment of a mechanism for overseeing the implementation of Court decisions by Parliament
and the President will facilitate better enforcement of the acts of the Court.

6. Making the activities of the Constitutional Court more transparent and giving the public greater ac-
cess to its materials will enhance confidence in the institution of constitutional justice.

7. Encouraging scientific and pragmatic examination of Court verdicts will stimulate discussion of legal
principles and the stand of the Court, which will improve the effectiveness of law enforcement in the nation.
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Thus, the recognition of the Court’s decisions as sources of law and efforts to ensure their effective ap-
plication are important for strengthening the rule of law and a democratic society in Kazakhstan.

Accordingly, the findings of the present study, which investigates the legal status of the acts of the Con-
stitutional Court of the Republic of Kazakhstan as sources of law, are corroborated by a number of domestic
and international scholarly works. These studies emphasize the significance of constitutional oversight and
the normative authority of decisions rendered by apex judicial bodies. Notably, the works of R. Hirschl,
M. Claes, and M. Khosla reflect a comparable understanding of the role of constitutional courts as key insti-
tutions in safeguarding the supremacy of the constitution and shaping the evolution of the legal system. This
alignment suggests that the patterns identified in this study are consistent with global trends.

A commonality is evident in the recognition of the binding nature of constitutional court rulings and
their capacity to establish authoritative legal positions for all branches of government. However, a distin-
guishing feature of the Kazakhstani model lies in the insufficient normative regulation of the status of Con-
stitutional Court acts within the formal hierarchy of legal sources. Unlike European countries, such as Ger-
many or Spain, where constitutional court decisions hold an explicitly codified legal status, the Kazakhstani
legal framework lacks clear regulation in this regard, resulting in a degree of legal uncertainty.

Certain foreign approaches—most notably the American precedent-based model—underscore the judi-
ciary’s role as an autonomous source of law. Nevertheless, this model is only partially applicable in the con-
text of Kazakhstan’s predominantly continental legal system. While the relevance of this perspective may be
limited, it remains partially valid in the face of an evolving constitutional environment, where judicial law-
making, including through Constitutional Court rulings, is increasingly influential despite traditional doc-
trines.

The study’s results demonstrate that the acts of the Constitutional Court possess de facto legal force and
help establish stable legal positions applicable in both legislative and enforcement contexts. This is supported
by documented cases in which decisions of the Constitutional Council and Constitutional Court prompted
subsequent amendments to existing legislation, thereby affirming their substantive impact on the normative
legal framework.

From a theoretical standpoint, these findings are best interpreted through an institutional lens, which
views constitutional courts as fundamental institutions that ensure the balance of power, uphold the legitima-
cy of legal norms, and protect the constitutional order. This perspective allows for the conceptualization of
Constitutional Court acts not only as legal instruments but also as elements of broader political and legal sig-
nificance.

The reliability of the results is ensured by a multi-tiered analysis encompassing normative legal acts,
judicial practice, and comparative legal assessment, grounded in verified academic sources. The methodolog-
ical rigor and representative examples drawn from the Court’s practice reinforce the credibility of the con-
clusions reached.

In sum, the research findings are valid and align with prevailing scholarly perspectives. They illuminate
the distinctive features of Kazakhstan’s model of constitutional adjudication and underscore the necessity for
further formalization of Constitutional Court acts as authoritative sources of law.

Conclusion

The position of the Constitutional Court in the hierarchy of sources of constitutional law may be exam-
ined from two points of view: first, by regarding the nature of this institution, and, second, by considering the
process of decision-making and the legal effects of its decisions. In Kazakhstan, the hierarchy of sources of
constitutional law is based on the Constitution of 1995, the fundamental legal document of the Republic.

Because of its tasked mandate to establish the constitutionality of legislative acts, the Constitutional
Court has a privileged position. The decisions it renders have a special value in the legal field since they are
binding, final, immediate, and irrevocable. Such decisions are endowed with a great legal force, at times su-
perior to other acts of a normative character, including constitutional amendments and ordinary laws. Based
on Paragraph 3 of Article 4 of the Constitution, international treaties signed by the state have greater legal
force compared to the country’s laws, and in this process of constitutional review of international treaties, the
Constitutional Court plays a central role. The rulings by the Constitutional Court have greater legal status
than the country’s ordinary and constitutional laws in cases where an international treaty is declared to be
unconstitutional.

Internationally accepted instruments, including the Universal Declaration of Human Rights and other
human rights treaties, also have a privileged legal status and precedence over national law, including the
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Constitution itself. The legal status of the Constitutional Court is conferred by the Law “On the Constitution-
al Court of the Republic of Kazakhstan”, which gives it the mandate to scrutinize laws adopted by Parlia-
ment for conformity with the Constitution before they are signed by the President. It is this system that gives
the Court the mandate to block the application of conflicting law, once more re-emphasizing its supremacy
within the legal hierarchy.

The rulings of the Constitutional Court are of great significance in the regulation of social relations, par-
ticularly if they are related to issues of constitutionality. These decisions become sources of constitutional
law, yet rank below the Constitution and those amendatory laws. These rulings are, however, of greater force
than regular laws and carry profound legal implications for the legal framework of Kazakhstan.

The types of sources of national law in Kazakhstan are established by the Constitution and the 2016
Law “On Legal Acts”. Interestingly, the normative rulings of the Constitutional Court are not explicitly in-
cluded in the hierarchy of legal acts, although they have a significant impact on the application and interpre-
tation of the law. The Court’s decisions are primarily protective in nature and aimed at annulling unconstitu-
tional provisions rather than creating new normative regulations. The Court’s role in declaring unconstitu-
tional norms invalid and preventing the enforcement of laws or international treaties that contradict the Con-
stitution highlights its essential function in maintaining the integrity of the legal system.
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KoHcTHTYIMSIIBIK COTTBIH aKTijlepi
Ka3zakcran Pecnny0simkacbIHbIH KYKBIK KO3/1epi peTiHjae

Kazakcran PecnyOmukaceinpiy KoHeTutynumsuiblk coTsl KoHcTHTynusra coilikec eniiH 3aHIapbl MEH
HOPMATHUBTIK aKTUIEPiHIH CaKTalyblH Oakbulay[Ja MaHbI3Ibl penl aTkapaigbl. KOHCTUTYLHSIBIK COTTBIH

Cepus «[lMpaBo». 2025, 30, 4(120) 37


https://cyberleninka.ru/article/n/sudebnyy-pretsedent-kak-formalnyy-istochnik-prava-teoreticheskie-voprosy
https://www.e3s-conferences.org/articles/e3sconf/pdf/2020/19/e3sconf_btses2020_09003.pdf
https://www.cambridge.org/core/books/abs/cambridge-companion-to-comparative-constitutional-law/comparative-methodologies/0780566FF3A20145AA557AD1D60D59FF
https://www.cambridge.org/core/books/abs/cambridge-companion-to-comparative-constitutional-law/comparative-methodologies/0780566FF3A20145AA557AD1D60D59FF
https://search.informit.org/doi/10.3316/agispt.20220621069159
https://doi.org/10.4337/9781035313518.00011
https://doi.org/10.1093/oso/9780198785989.001.0001
https://doi.org/10.1016/C2009-0-00044-0
https://doi.org/10.1017/9781108757119
https://www.researchgate.net/publication/341018606_Constituent_Power_A_History

D.B. Kalmaganbetova, A.M. Yessentemirova

HIenimMaepi 3aHHaMara )KOHE OHBIH JJaMYbIHA 9CEp €T€ OTBIPBIN, KYKbIK KOJIIaHy IPAKTHKAChIHA 9CEp eTei.
Anaiina, KOHCTUTYIHSUIBIK COT aKTUIEpiHiH KYKBIKTBHIK JKyiere KaHmaid cangapsl 0ap skKoHe oJaplbl KYKbBIK
Ke31 peTiH/e KapacThIpyFa OONaThIHIBIFEI Typajibl MOCEIe OfaH 9pi 3epTTeyai KakeT eTeli. KOHCTUTYIHSIIBIK
COTTBHIH AaKTiJepi KYKBIKTHIK JKYHeHI HBIFAHTy MEH JKeTUINIpY HpoLeciHIe MaHBI3IBI peN aTKapamibl.
3eprreynin Makcatel — Kasakcran PecnyOmmkackl KOHCTHTYIMSUIBIK COTBIHBIH aKTiIEPiHIH KYKBIKTHIK
TaOWFaTel MEH OJIapABIH KYKBIK Ke3/epi peTiHjeri pejiH aHbIKTay. 3epTTey OapbIChIHIAa JKYHemi KoHe
Ma3MYHZABIK Tajjay oficTepi, COHIal-aK CaJbICTHIPMANBI-KYKBIKTBIK ONIC KOJIAHBUIIBL. — 3epTTey
HoTKeciHIe KOHCTUTYIHSIIBIK COT akTUIepiHiH JKOFaphl 3aH/bI KYIIKE He eKCHIIr KoHe OoNap 3aH IIbIFapy
MEH KYKBIK KOJJIAHY YAepicTepiHe eneyii BIKMaa eTeTiHI aHBIKTaNAbl. byn akTiiep MeMJeKeTTiK OMiik
CyOBeKTiIepl YIIiH MiHAETTI CHUIATKa M€ jKOHE KOHCTUTYIUMUIBIK HOpManapAbl TyciHAipyzae Oarmap Oobn
TabbuIabl. KOHCTUTYLHSIIBIK COTTHIH aKTilepi HAKTHI KYKBIK KO31epi PeTiHIe TaHBUIbIN, KOHCTHUTYIHSIBIK
TOPTINTI cakray MeH ajaM KYKBIKTapblH KOpFayaa MaHbI3IBI Pl aTKapaTelHbl Kepcerinai. COHbIMEH Karap,
OCBI aKTUIepAl THIMAI KOJNIAHY TETIKTepiH >KeTUINipy jkoHe KOHCTUTYHUSIIBIK COTTBHIH ENIIH KYKBIKTBIK
JKYHeciHIeri pesliH KYIIeWTy KaXeTTiri aTanm eTiimi. 3epTTey HoTIKelepi 3aHHaMaHbl KeTUIAIpY JXoHe
KYKBIKTBIK TOXXipHOee KONIaHy YIIiH MPaKTHKAIBIK MaHbI3Fa He.

Kinm coe30ep: KonctuTymmsslK cot, KasakcTaH, KYKBIKTBIK JKyife, KYKBIK Ke3lepi, 3aH KyIli, COT
MPaKTUKACHI, 3aH LIBIFapy, aJaM KYKbIKTaphl, KYKbIKTBI TYCIHAIPY, KOHCTHTYIHSIBIK TOPTII.

J.b. KanmaranGetoBa, A.M. EcenremupoBa

AKTBI KOHCTUTYIIHOHHOT'O Cy/1a KaK HCTOYHUKU NMPaBa
Pecny6osiukn Kazaxcran

Koncrurynmonssiii cyx Pecniydnnky Kazaxcran urpaet BaKHYIO poJib B KOHTPOJIE 32 COOJIOICHUEM 3aKOHOB
U HOPMaTHUBHBIX aKTOB CTpaHbl B cooTBeTcTBUU ¢ KoHcTuTynueil. Pemenns KoncrurynnonHoro cyna okassl-
BAlOT BJIMSHME HA IIPABONPHMEHUTENIbHYIO IIPAKTUKY, BO3ACHCTBYsS Ha 3aKOHOJATENbCTBO U €r0 pa3BUTHE.
OnHaKo BONPOC O TOM, KaKHE€ MMEHHO IIOCIEACTBUS MMEIOT aKThl KOHCTUTYIMOHHOTO CyAa AJs MPaBOBOM
CHCTEMBI U B KAKOH Mepe OHM MOTYT PacCMaTPUBAThCS KaK HCTOYHHUKH MpaBa, TpeOyeT AanbHEHIIero n3yde-
HUA. AKThl KOHCTUTYIIMOHHOTO CyJja HTPAIOT BaXKHYIO PONIb B MPOLECCe YKPEIUICHUSI B COBEPIICHCTBOBAHUS
MpaBOBOIl CHCTeMBI. Llesbio JaHHOTO HCCIEROBAHUS SBIIETCS ONpPEAEICHNE IPAaBOBOM MPHUPOABI U POITH aK-
toB Koncturynmonsoro cyna Pecy6nuku Kazaxcran kak MCTOYHHKOB IpaBa. B paboTe Mcnonb30BaHbI Me-
TOJIbl CUCTEMHOI'0 U KOHTEHT-aHa/In3a HOPMaTUBHBIX ITPABOBBIX AKTOB, aKTOB KOHCTUTYLIMOHHOH U cyne0HOH
MPaKTUKH, a TAaKXKe CPaBHUTEIbHO-NIPABOBON METOA. B pesynbraTe HCCleIOBaHUS YCTAHOBIICHO, YTO AKTBHI
KoHCTUTYIIMOHHOTO Ccyaa 00aJaloT BEICOKOW IOPHIMYECKON CHIION M CYIIECTBEHHO BIMSIOT KaK Ha MPaBO-
TBOPYECKUH MpOIECC, TaK M Ha NMPaBONPUMEHEHHE. OTH aKTHI SBISIOTCS 00S3aTENbHBIMHU JUIS MCIIOTHEHUS
BCEMH CyOBEKTaMH ITyONMYHO BIIACTH M CIy’KaT OPUEHTHPOM B TOJIKOBAHUH KOHCTHTYIIMOHHBIX HOPM. YcC-
TaHOBJIEHO, YTO aKThl KOHCTUTYIIMOHHOTO Cy/a MPEACTABIIOT c000if caMOCTOSTENbHbIE HCTOYHUKHY IIpaBa 1
UTPAIOT 3HAYUTEIBHYIO POJIb B 00ECTICUCHNH KOHCTUTYIMOHHOTO MOPS/AKa M 3aluTe MpaB denoBeka. OTMe-
4YeHa HeOOXOANMOCTh JATbHEHIIEr0 COBEPIIEHCTBOBAHMS MEXaHH3MOB PEealTn3aliy JaHHBIX aKTOB U YKpeIl-
JICHUS UHCTUTYLHOHAIBHOU ponu KoHcTuTynuoHHOro cyzna B mpasoBoit cucrteme Kazaxcrana. PesynbraTbl
HCCIIE/IOBaHMsI UMEIOT NPAKTHYECKYI0 3HAYMMOCTh NPH pa3paboTKe 3aKOHOJATENhCTBA U B IOPUANYECKON
MPaKTHKeE.

Knrouesvle crosa: Konctutynnonnslii cyn, Kazaxcran, mpaBoBas cucTeMa, MCTOUYHHMKU NpaBa, IOpUANYECKast
cuia, cyneOHas MpakTHKa, 3aKOHOTBOPYECTBO, NPaBa YeI0BEKa, TOIKOBAHHE IIPaBa, KOHCTHTYIIHOHHBIH MO-
PSLIIOK.
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