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Judicial Protection of the Rights of Participants of Business Partnerships
and the Allocation of Liability When Challenging a Contract for the Purchase
and Sale of a Share in the Authorized Capital

The article analyzes judicial mechanisms for protecting corporate participants in share alienation disputes and
identifies systemic gaps in Kazakhstani legislation. The article notes that the primary focus of parties and reg-
istration authorities remains on formal requirements, while liability is often distributed without proper legal
assessment. The study aims to identify regulatory deficiencies and the lack of consistent judicial practice,
which the protection of bona fide purchasers and create uncertainty in the allocation of liability. The research
includes an analysis of legislative norms and court disputes regarding share non-payment, enforcement pro-
ceedings, and the concealment of a partnership’s financial condition. It is established that the formalistic judi-
cial approach fails to account for the seller’s actual situation and their liability to creditors. Particular atten-
tion is paid to the problem of liability for obligations arising prior to share alienation. Within a comparative
legal analysis, the experiences of Uzbekistan and Belarus are examined. The key finding substantiates the ne-
cessity to introduce a mechanism for delimiting liability based on the period of participation to enhance legal
certainty. The practical significance lies in developing proposals to enhance legal regulation.

Keywords: business partnerships, participatory interest, share sale and purchase, challenging transactions, bo-
na fide purchaser, risk allocation, balance of creditors” interests.

Introduction

The institution of buying and selling shares within the equity structure of commercial entities performs
a significant function in the civil turnover of the Republic of Kazakhstan. It ensures the transferability of
corporate rights and allows participants in business partnerships to exercise their authority to independently
alienate their ownership interests. Concurrently, the rapid expansion of transactional activity within the
commercial sphere in recent years has revealed a number of significant problems related to the normative
framework governing these operations as well as the protection of the rights of bona fide purchasers.

One of the significant problems in law enforcement practice is the alienation of shares in business
partnerships, in which sellers reduce the performance of their obligations to the formal conclusion of a sale
and purchase agreement with a notary, while the external compliance with the procedure established by law
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often conceals the existence of significant financial and legal encumbrances on the alienated share, creating
adverse consequences for the acquirer.

An analysis of court practice shows that after the transfer of a share to a new participant, numerous
enforcement proceedings, tax debts, and other restrictions are often revealed, which were deliberately not
disclosed by the seller at the stage of concluding the contract. At the same time, the existence of a significant
number of ongoing enforcement proceedings in relation to the partnership does not in itself prevent state
registration of the change of participant, which subsequently becomes the cause of protracted corporate and
legal disputes.

The above circumstances indicate that challenging share purchase agreements goes beyond a private
dispute between the seller of the share and its buyer. The mass nature of such transactions, the lack of
effective mechanisms for verifying the legal and financial status of business partnerships, and the ambiguity
of the legal consequences of their conclusion make this a systemic problem. The subjective (based on
internal conviction) assessment by courts of the significance of information contained in the databases of
executive bodies is often limited to a formal analysis of compliance with the transaction procedure, which
negatively affects the stability of civil turnover.

In this regard, it is particularly important for courts to take into account information from state registers
and information from tax authorities and enforcement agencies when resolving disputes related to the
transfer of rights to a share in a business partnership.

Methods and materials

In preparing this article, a comprehensive approach was used, including general scientific and special
research methods appropriate to the aims and objectives of the work. The main method was the formal legal
method, which made it possible to study the norms of civil and corporate legislation of the Republic of
Kazakhstan regulating the procedure for alienation of shares in the authorized capital of economic
partnerships, as well as the grounds for recognizing transactions as invalid.

The analytical method was used to summarize and evaluate the provisions of legal doctrine and judicial
practice originating from interdistrict commercial adjudicatory courts of the Republic of Kazakhstan.
Particular attention was paid to issues of proving unfair conduct of the participants involved in the
transaction and facts of concealing information about the financial condition of the partnership during the
transfer of rights to a share.

The empirical basis of the study was formed by the normative legal acts of the Republic of Kazakhstan,
materials of judicial practice on corporate disputes, including judicial acts of the first and appellate instances,
as well as information contained in state registers and information systems of judicial and tax authorities.

The conceptual and methodological foundation of this research draws upon academic writings and
scholarly contributions produced by both national and international authors in the field of civil and corporate
law, in particular M.K. Suleimenov, Yu.G. Basin, S.B. Skryabin, A.K. Kaldybayev, Zh.B. Zhumagaliyeva,
L. Novoselova, A.O. Takhtenkova.

The use of doctrinal sources in combination with an analysis of judicial practice ensured the
comprehensive nature of the study, the validity of the conclusions, and made it possible to formulate
practical proposals directed toward enhancing legal instruments for safeguarding the interests of participants
in economic partnerships.

The selection of the Republic of Uzbekistan and the Republic of Belarus for comparative analysis is
justified by their shared membership in the Roman-Germanic legal family and a common civil law heritage
within the CIS. These states represent polar regulatory models: from absolute succession of liability
(Uzbekistan) to temporal differentiation (Belarus), which allows for an assessment of the most effective
model for the Republic of Kazakhstan. The empirical basis of the study is focused on specialized commercial
court rulings from 20202025 to ensure the relevance of the analyzed judicial trends.

Results

Before analyzing existing gaps in legislation, it is important to first clarify the object of the study.
Judicial protection of a participant’s rights in disputes related to the alienation of shares can be understood as
a set of legal safeguards designed to restore the balance of corporate interests through the differentiation of
liability depending on the time when the relevant obligations arose. Within this framework, corporate
succession should be considered a particular type of legal transfer: although the rights to participate in
corporate governance pass to the purchaser, the “burden” of undisclosed liabilities caused by the seller’s bad
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faith should not automatically transfer together with the share, since such an approach contradicts the
principle of fairness in civil circulation.

Before analyzing the issues related to challenging share purchase agreements and protecting the rights
of the purchaser, it is necessary to determine the legal nature of such an agreement in the civil circulation.
This is because the choice of protection and the distribution of risks between the parties depend on the
classification of the agreement.

The study of the legal nature of a contract for the sale of a share in the authorized capital of commercial
partnerships requires reference to the norms of civil and corporate law in their systemic connection. The
main normative instrument regulating the relevant sphere of legal relations is the Law of the Republic of
Kazakhstan “On Limited and Additional Liability Partnerships” dated April 22, 1998, No. 220-1 (hereinafter
referred to as the Law on Partnerships) [1].

According to Article 28 of the Law on Partnerships, a share in the authorized capital does not constitute
ownership of specific property of the partnership. It expresses a person’s participation in the activities of a
legal entity and includes a set of property and non-property rights. Such rights include, in particular, the
entitlement to participate in the distribution of earnings, the right to a share of the property upon liquidation
of the partnership, as well as the right to participate in the management of the legal entity and to receive
information about its activities.

Taking into account the provisions enshrined in the Law, it seems reasonable to conclude that a share
purchase agreement has a complex legal nature. In terms of its content, it is aimed not at the transfer of
property, but at the transfer of a set of corporate rights from one participant to another. Although the
transaction is formally executed in the form of a sale and purchase contract, the disposal of an interest in the
charter capital, from a substantive legal perspective, represents the conveyance of a complex bundle of
corporate entitlements, certain components of which are functionally similar to the transfer of a claim, which
determines the specific nature of the seller’s obligations and liability to the purchaser.

The complexity of this transition is also noted in modern international legal scholarship, which stresses
that legal rules should rely on a balanced evaluation of the interests of all involved parties, rather than being
derived only from abstract reasoning. As Yao points out, “the evaluation of whether shareholders should
have the “right of retraction” should not be judged simply on the basis of the attributes of the preemption
right, so the substantial protection of interests may be overlooked ” [2].

The procedure for concluding a contract for the sale and purchase of a share in the authorized capital of
a business partnership is regulated by law and includes several consecutive stages. At the initial stage, it is
crucial to comply with the pre-emptive entitlement established in Article 31 of the Law on Partnerships and
Clause 3 of Article 80 of the Civil Code of the Republic of Kazakhstan (hereinafter referred to as the Civil
Code) [3]. These provisions grant the participants in the partnership a preemptive right to purchase the
alienated share in relation to third parties. In this connection, the seller is obliged to notify the executive
body of the economic partnership and the other participants in writing of the planned disposition of their
participatory interests, with specification of the purchase price and all essential contractual conditions. Only
if the participants refuse to exercise their preemptive right or fail to respond within the established period,
which is generally one month, may the share be sold to a third party.

Special attention should be paid to compliance with the form of such a transaction established by law.
In accordance with paragraph 2 of Article 154 of the Civil Code of the Republic of Kazakhstan and
paragraph 2 of Article 39 of the any transaction involving the transfer of a participatory interest requires
compulsory notarization. Non-observance of the required notarization leads to the recognition of the
transaction as invalid under Article 157-1 of the Civil Code of the Republic of Kazakhstan, as it is
considered to have been concluded in violation of the requirements of the law.

As A.K. Kaldybayev and Zh. B. Zhumagaliyeva note, “the use of the notarial form in transactions for
the alienation of shares is an essential element of legal protection, ensuring the legality of corporate changes
and preventing the falsification of documents that could lead to the loss of control over a business” [4].

When certifying a contract, the notary, guided by the provisions of Article 54 of the Law of the
Republic of Kazakhstan “On Notaries” dated July 14, 1997, No. 155-I (hereinafter referred to as the Law on
Notaries) and paragraphs 44, 45, 46, 60, and 66 of Order No. 41 of the Minister of Justice of the Republic of
Kazakhstan dated January 31, 2012, “On Approval of the Rules for the Performance of Notarial Actions by
Notaries” [5] (hereinafter referred to as the Rules) verifies the legal capacity of the parties, the availability of
appropriate title documents, as well as compliance with the rights of other participants in the partnership to
the preemptive purchase of a share.
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L. Novoselova notes that “the complexity of contractual relations in limited liability partnerships is due
to the special legal nature of the share, which is an independent object of civil rights and requires an
assessment not only of the actual expression of the parties’ will, but also of the legal status of the partnership
itself, including the peculiarities of its corporate history” [6].

The final stage in formalizing the transfer of rights is the state re-registration of the partnership.
According to subparagraph 1) of paragraph 1 of Article 14 of the Law of the Republic of Kazakhstan “On
State Registration of Legal Entities and Accounting Registration of Branches and Representative Offices”
dated April 17, 1995, No. 2198 [7] (hereinafter referred to as the Law on State Registration), changes in the
composition of participants in economic partnerships, except for cases where a register of participants is
maintained, are subject to mandatory state re-registration. An application for the relevant changes must be
submitted to the registering authority within one month from the date of conclusion of the agreement or
adoption of the the corresponding corporate resolution.

It should be specifically emphasized that the rights and obligations of a participant are finally
transferred to the acquirer from the moment of state re-registration. As stipulated in clause 2 of Article 22 of
the Law on Partnerships, the buyer of a share acquires the status of a participant in the partnership after
changes are made to the registration data. Until that moment, he cannot fully exercise his corporate
entitlements vis-a-vis external counterparties, given that, in accordance with Article 42 of the Civil Code of
the Republic of Kazakhstan, such persons are entitled to rely on the information contained in the state
register of legal entities.

However, despite detailed regulation of the procedure for alienating shares in the charter capital of
corporate organizations, case law continues to demonstrate inconsistent methods in the adjudication of
corporate-law disputes. An analysis of court disputes indicates the existence of systemic problems affecting
both the stability of civil transactions and the effectiveness of protecting the rights of bona fide purchasers
and sellers of shares.

A summary of court practice allows us to identify a number of key problematic aspects that arise in the
conclusion and execution of share purchase agreements. In the law enforcement practice of courts, disputes
often arise in connection with the alienation of shares in the authorized capital, and it is therefore advisable
to analyze the most common grounds for such disputes and the established judicial approaches to their
resolution.

1. Challenging transactions due to failure to fulfill obligations to pay for a share.

One common situation is the purchaser’s failure to fulfill their obligation to pay the purchase price of
the share. In such cases, interested parties often choose to defend themselves by requesting that the contract
be declared invalid, believing that the lack of payment calls into question the proper performance of the
terms of the transaction. Meanwhile, judicial practice proceeds from the assumption that failure to fulfill a
monetary obligation does not affect the validity of the contract as such and cannot in itself serve as a basis
for declaring the transaction invalid. In such cases, the seller has the right to demand payment of the amount
stipulated in the contract, but not the right to return the alienated share.

A case in point is the dispute between Two K LLP and M.K. Karabatayev over the recovery of debt
under a share purchase agreement in the amount of over 47 million tenge. Despite the existence of a legally
binding court decision on debt collection in case No. 5265-25-00-2/771, the actual absence of property from
the debtor that could be subject to enforcement made it impossible to actually execute the court order [8]. As
a result, the seller lost his corporate rights but did not receive consideration in the form of payment of the
purchase price. This situation is due not only to the difficulties of subsequent enforcement of the court order
but also to the terms of the agreement concluded between the parties. In accordance with the general
provisions on sales contracts, the buyer’s obligation to pay is reciprocal and, unless otherwise provided by
the contract, must be performed simultaneously with the transfer of the object of sale. Consequently, when
alienating a share in the authorized capital, the risk of non-payment largely depends on the payment model
chosen by the parties, and the conclusion of a contract with a deferred payment without the use of security
mechanisms represents a contractual risk for the seller, which cannot be fully imposed on the judicial
protection system.

2. The existence of unfulfilled court orders and encumbrances in relation to the seller of the share.

Significant difficulties also arise in cases where the alienation of a share is carried out when the seller
has significant debt obligations to third parties or state authorities. An analysis of court cases shows that such
transactions are often carried out in conditions that are not reflected in the database of enforcement
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proceedings at the time of the transaction, which may indicate an attempt to withdraw assets and evade the
enforcement of court decisions.

A case in point is case No. 1912-20-00-2/2125 brought by KDN Group LLP against A.V. Melentyeva,
in which the plaintiff claimed that the share purchase agreement was invalid. In support of its claims, the
plaintiff pointed out that at the time of the transaction, more than seventeen enforcement proceedings had
been initiated against the seller, and the transaction itself, in its opinion, was aimed at evading obligations to
creditors and the state [9]. The plaintiff pointed out that the contract was formal in nature and was concluded
with the aim of concealing property from enforcement, which, in the plaintiff’s opinion, contradicted the
requirements of Article 158 of the Civil Code of the Republic of Kazakhstan.

Having considered this dispute and examined the circumstances of the case, the court decided to
dismiss the claim. The judicial authority proceeded from the fact that at the time of notarization, a check was
carried out and it was established that there were no seizures or other encumbrances directly on the alienated
share. The court held that the seller’s debts and open enforcement proceedings did not in themselves restrict
his right to dispose of the share in the absence of a statutory prohibition. The court thus focused on
compliance with the formal requirements for the transaction.

The Plaintiff, disagreeing with this approach, filed an appeal, emphasizing the need to assess the good
faith of the parties to the transaction. In the Plaintiff’s opinion, the alienation of a share as one of the key
assets in the presence of debts indicated an intention to cause harm to creditors. The applicant’s arguments
are supported by legal doctrine. Thus, A.O. Takhtenkova notes that “judicial practice is moving towards a
more active application of the rules on the inadmissibility of abuse of rights in conjunction with the rules on
the invalidity of transactions” [10]. This allows the seller’s actions aimed at removing property from
enforcement to be classified not simply as a formal exercise of the owner’s rights, but as unlawful conduct
that violates the limits of the exercise of civil rights. Nevertheless, the reviewing judicial panel at the appeal
stage left the decision of the court of first instance unchanged, confirming the predominance of a purely
formal finding that no encumbrances existed over any substantive evaluation of the seller’s actual financial
situation.

This example clearly demonstrates that the formal nature of legal regulation and the limited scope of
verification mechanisms for the alienation of shares do not allow for the timely identification of transactions
that are detrimental to the interests of creditors and other participants in civil transactions. As a result, a
situation arises in which the formally lawful actions of one party create legal uncertainty and risks for bona
fide purchasers, who, after the transaction is completed, may face claims from third parties and protracted
litigation. The lack of effective preliminary verification tools and uniform approaches to assessing the good
faith of the parties effectively shifts the negative consequences of such transactions to participants acting
reasonably and in good faith.

In addition to disputes with creditors, in practice, the opposite situation often arises, when the buyer
attempts to challenge the contract due to undisclosed circumstances revealed after re-registration.

3. Challenging a transaction to transfer a share in the presence of tax arrears.

An analysis of court practice clearly confirms the relevance of the legal problem addressed. In this
regard, a ruling issued by the specialized interdistrict commercial court operating within the Karaganda
region in case No. 3514-20-00-2/3549, the claim of the state revenue authority to invalidate the contract of
sale of a share in a limited liability partnership was upheld [11]. The court found that at the time of the
transaction, the partnership had tax arrears in excess of 148 million tenge, and the change of participant was
formal in nature and was aimed at evading tax obligations. The court classified the parties’ actions as an
abuse of rights, noting that the purchaser of the share had no real intention of carrying out entrepreneurial
activity. This example shows that in the absence of clear legislative mechanisms for preliminary control,
courts are forced to eliminate the negative consequences of such transactions after they have been completed,
which negatively affects the stability of civil legal relations.

Discussion

The reviewed judicial practice shows that the evaluation of corporate transactions is often overly
dependent on the external “form” of a transaction rather than on the real interests of the parties involved. As
Ye.L. Babadzhanyan observes, the coincidence of internal intent and its external expression is a fundamental
condition for the validity of a transaction. Nevertheless, enforcement practice should gradually shift from a
model focused on “protecting the appearance of a transaction” toward one aimed at “protecting interests ”.
This issue becomes especially significant in disputes over the alienation of shares, where undisclosed
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financial encumbrances may create a “defect of will”, causing the formally expressed consent to diverge
from the parties’ genuine legal and economic intentions [12].

The court cases analyzed indicate that, as applied in real legal proceedings, the primary mechanism for
safeguarding the interests of a share acquirer commonly consists in seeking recognition of the invalidity of
the sale and purchase contract due to circumstances that the transaction was made under the influence of
error or fraud, as provided for in Articles 158 and 159 of the Civil Code of the Republic of Kazakhstan.
Within this category of private-law disputes, the purchaser bears the burden of proving that the seller
deliberately failed to disclose information about encumbrances, debts, or other material circumstances that
were relevant to the formation of the party’s intent when concluding the transaction.

The “judicial formalism” evident in current practice largely stems from the priority courts give to
formal registration information and entries in state registers rather than to the partnership’s real financial
condition. In many cases, judicial review is confined to verifying that no active arrests were recorded in the
database at the time the transaction was concluded, while the potential “latency” of tax or enforcement
obligations is disregarded. As a result, a situation arises in which an action that appears legally valid in form
(for example, a notarized sale) can in fact conceal a substantive violation of trust.

At the same time, the implementation of this method of protection in practice is fraught with significant
difficulties related to the assessment of the evidence presented. The evidence presented by the purchaser
mainly indicates that he was not and could not have been aware of the partnership’s hidden financial
obligations, which are largely assessed by the adjudicating authority relying on the court’s discretionary
assessment of the evidence. In accordance with Article 16 of the Civil Procedure Code of the Republic of
Kazakhstan (hereinafter referred to as the CPC RK), the court evaluates the evidence based on its internal
conviction, which is based on a comprehensive, complete, and objective examination of the evidence as a
whole [13]. In the absence of legally established presumptions of good faith on the part of the purchaser or
uniform standards for verifying the legal and financial status of a share, this approach often leads to
contradictory judicial practice, in which different judicial acts are adopted in similar factual circumstances.

A review of court practice leads to the conclusion that a formal procedural review of transactions
involving the alienation of shares in the authorized capital does not provide adequate protection for the rights
of participants in civil transactions. In some cases, this approach leads to a situation where a bona fide
purchaser of a share is vulnerable to previously existing but non-obvious obligations. In order to develop
more specific criteria for the allocation of liability, it is advisable to refer to a comparison of foreign
regulatory models. In this regard, it seems necessary to consider the issue of succession of rights and
obligations when transferring a share based on a comparative legal analysis of the legislation of the states
belonging to the Commonwealth of Independent States (hereinafter referred to as the CIS).

Current legislation in the Republic of Kazakhstan does not fully address the issue of the purchaser’s
liability for the obligations of the previous participant that arose prior to the alienation. The Law on
Partnerships is limited to indicating the moment when the status of a participant arises. Thus, paragraph 2 of
Article 22 of the Law on Partnerships establishes that the acquirer has the right to exercise their corporate
rights and bear obligations only after the relevant changes have been made to the registration data. At the
same time, the Partnership Law does not provide a direct answer to the fundamental question of the fate of
the seller’s unfulfilled obligations arising during his participation in the partnership.

The lack of clear regulatory provisions forces courts to limit themselves to checking compliance with
the form and procedure of the transaction, without touching upon the substantive legal aspect of the
distribution of liability. As a result, the acquirer of the share is effectively deprived of effective mechanisms
of protection in the event of the discovery of hidden corporate encumbrances, which negatively affects the
stability of civil relations.

The opposite approach is implemented by the legislation of the Republic of Uzbekistan. Article 20 of
the Law of the Republic of Uzbekistan “On Limited and Additional Liability Enterprises” establishes a
mandatory model of succession, according to which all rights and obligations of a company participant that
arose prior to the alienation of the share are transferred to the acquirer of the share, with the exception of
those that are inextricably linked to the personality of the participant [14]. Thus, the legislation of the
Republic of Uzbekistan establishes a presumption of full transfer of liability, including property obligations.

This structure protects the interests of the legal entity and its creditors to the fullest achievable degree,
while simultaneously creating heightened exposure for the purchaser, effectively imposing on them the
obligation to conduct an in-depth legal and financial review before concluding a transaction to acquire a
share within the charter capital of the company.
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An alternative regulatory framework is proposed in the legislation of the Republic of Belarus. Article
101 of the Law of the Republic of Belarus “On Business Associations™ relies on the principle of temporary
differentiation of liability, establishing that the rights and obligations of a participant are transferred to the
acquirer of the share, except for those related to the period prior to its alienation, unless otherwise expressly
provided by law or the company’s charter [15]. Thus, the Belarusian model allows for the normative division
of obligations depending on the period of share ownership.

This approach differs fundamentally from the models implemented in the Republic of Kazakhstan and
the Republic of Uzbekistan. It allows a bona fide purchaser to reasonably object to claims based on the
actions or inactions of the former participant that took place before the transfer of corporate rights. Such
regulation reduces the likelihood of hidden debt and other obligations being transferred and contributes to a
more equitable balance of interests between the company and its participants.

The comparison highlights a core divergence in how risks are distributed. Under the Uzbek framework
of “absolute succession”, the emphasis is on creditor protection, with the entire risk burden effectively
shifting to the acquirer. By contrast, the Belarusian model of “temporal differentiation” reflects a fairness-
based approach: obligations arising before the transfer remain the responsibility of the seller. For
Kazakhstan, the Belarusian model appears more suitable, as it reduces incentives for the transferor to
withhold material information. As Y.L. Babadzhanyan observes, contemporary legal doctrine increasingly
favors safeguarding substantive rights over reliance on formal registration records, thereby addressing the
problem of “judicial formalism” evident in current Kazakhstani practice [12]. A comparative analysis of
these legal models reveals a significant gap in the legislation of the Republic of Kazakhstan related to the
absence of clear rules for the distribution of liability between former and new participants for obligations
arising in the previous period. In order to strengthen the stability of civil turnover and increase the level of
protection of participants in corporate legal relations in the Republic of Kazakhstan, it seems appropriate to
implement elements of Belarusian regulation. Adapting the rules providing for a temporary division of
liability would allow courts to more effectively resolve disputes related to the alienation of shares and ensure
a balance of interests for all participants in corporate legal relations.

The legal position of Resolution No. 20 of the Plenum of the Supreme Economic Court of the Republic
of Belarus on October 31, 2011, “On Certain Issues of Considering Cases Involving Commercial
Organizations and Their Founders (Participants)” (hereinafter referred to as the Plenum Resolution)
deserves special attention [16]. Paragraph 22 of the Plenum Resolution explains that claims for the
invalidation of transactions, including share purchase agreements, are subject to consideration in accordance
with the procedure established by paragraph 2 of Chapter 9 of the Civil Code of the Republic of Belarus.

This position allows for a consistent distinction between special means of protecting civil rights, in
particular the transfer of rights and obligations in the event of a violation of the preemptive right of purchase
and claims for the invalidation of a transaction as a whole, which are applied in the event of defects of
consent. The Plenum guides the courts to the fact that in cases where a transaction is concluded in violation
of the requirements of the law or under the influence of circumstances distorting the actual expression of will
of a party, for example, due to the concealment of information about the actual state of assets, such a
transaction shall be declared invalid with the application of the consequences provided for by law. Thus,
Belarusian judicial practice proceeds from the assumption that the protection of the rights of a purchaser who
has been misled as to the legal or actual condition of a share must be carried out through the institution of
invalidity of transactions, which ensures the complete elimination of the legal consequences of a contract
concluded on unfair terms.

The above foreign experience allows for a more objective assessment of the state of regulatory control
in the Republic of Kazakhstan. Domestic law has developed a certain system of explanations issued by the
highest judicial authority of Kazakhstan, designed to promote consistency in the adjudication of corporate-
law cases the Normative Resolution of the Supreme Court of the Republic of Kazakhstan “On Certain Issues
of the Application of Legislation on Limited and Additional Liability Partnerships” adopted on July 10, 2008
under reference number 2 [17] and the Normative Resolution of the Supreme Court of the Republic of
Kazakhstan “On Certain Issues of the Invalidity of Transactions and the Application by Courts of the
Consequences of Their Invalidity” dated July 7, 2016, No. 6 [18].

These acts, which play a significant role in law enforcement, are mainly general in nature and guide
courts to use universal civil law institutions, such as the presumption of good faith and general grounds for
invalidating transactions in the event of defects of consent. At the same time, they do not disclose the
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specifics of the purchaser’s liability for hidden obligations that arose during the period of participation of the
previous owner.

Despite the existence of regulatory clarifications from the Supreme Court of the Republic of
Kazakhstan, issues of liability distribution for such obligations remain outside the scope of special
regulation.

The problem of the new participant’s liability for the partnership’s “hidden” debt obligations is largely
due to the legal nature of the share transfer transaction itself. The theoretical basis for the problem under
consideration is formed by the works of leading civil law scholars, which emphasize the special legal nature
of a share in the authorized capital. Of fundamental importance is the statement by Yu.G. Basin and
M.K. Suleimenov, according to which “the acquisition of a share in economic partnerships means that a
person enters into corporate relations, within which the new participant assumes not only the rights but also
the obligations related to the activities of the partnership that exist at the time of the transaction ” [19; 540].
In view of this, the seller’s concealment of material information about the partnership’s financial obligations
should be considered not as a formal breach of the terms of the contract, but as a material violation of the
rights of the purchaser, who, upon completion of the ownership transition, effectively assumes the
company’s previously incurred obligations. As S.V. Skriabin rightly notes, “the transfer of shares in the
authorized capital of a partnership implies not only a change in the owner of the property, but also
succession in relation to corporate rights and obligations, which requires particular clarity in determining
the moment and limits of the transfer of responsibility ” [20].

Based on the study, there is a clear need to improve legislation on limited liability partnerships in terms
of clarifying the limits of liability of participants and strengthening the protection of the rights of bona fide
purchasers of shares.

Given the problems identified, it seems necessary to propose measures that will reduce the risk for bona
fide purchasers and ensure predictability of liability.

First, it is advisable to include in the relevant law a provision that explicitly obliges the seller to disclose
to the purchaser complete and accurate information about the legal status of the share being sold, as well as
the absence of any undisclosed obligations of the partnership that arose during the period of its ownership. It
should be legislatively established that obligations and losses arising from the actions or inaction committed
by the previous rights holder at an earlier stage of ownership of the share and deliberately not disclosed to
the purchaser cannot be imposed on a bona fide purchaser and are subject to compensation at the expense of
the seller’s property. This will give assurances about circumstances the character of mandatory legal
guarantees, rather than just contractual terms.

Secondly, the mechanism for holding participants liable on a subsidiary basis needs to be clarified. It
seems reasonable to have a rule whereby the purchaser of a share assumes the risks and responsibilities
associated with it, except in cases where the previous owner deliberately misled the purchaser or concealed
information about the partnership’s obligations in order to evade their performance.

In such situations, if the seller’s abuse of rights or deception is proven, liability for obligations arising
prior to the alienation of the share shall not be transferred to the bona fide purchaser and shall remain with
the former participant. The implementation of these proposals will replace the courts’ assessment practice
with a clear legal mechanism that ensures the predictability of civil transactions and the effective protection
of investors’ rights.

Proposed amendment to the Law of the Republic of Kazakhstan dated April 22, 1998, No. 220-1 “On
Limited Liability and Additional Liability Partnerships”:

“Article 29-1. Obligation of the alienating participant to disclose information when alienating a share”.

1. A participant in a partnership who disposes of a share (or part thereof) shall, prior to concluding the
agreement, disclose to the acquirer complete and accurate information about the legal status of the share
being alienated without any intention to deliberately conceal information, including information about the
partnership’s obligations arising during the period of ownership of the shares, as well as circumstances that
may affect the scope of the acquirer’s rights and obligations.

2. Failure to fulfill the obligation provided for in paragraph 1 of this article shall entail the liability of
the alienating participant in accordance with the legislation of the Republic of Kazakhstan.

A key issue remains the need to maintain a balance between protecting the acquirer and safeguarding
the interests of creditors. In our view, the proposed Article 29-1 does not restrict creditors’ rights. On the
contrary, by recognizing the former participant as the actual debtor with respect to obligations that arose
during the period of their participation, the rule prevents the use of purely formal share transfers as a
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mechanism for avoiding responsibility. In this way, the temporal allocation of liability allows creditors to
direct their claims toward the person whose conduct led to the debt, rather than toward a bona fide purchaser
who merely acquired a financially troubled asset.

Conclusions

The study performed allows for the formulation of several fundamental conclusions of great legal
significance. First, the analysis established that current judicial practice in the Republic of Kazakhstan
regarding the contestation of share sale agreements is characterized by excessive formalism, focused on
procedural aspects, which hinders the full protection of bona fide purchasers when undisclosed partnership
debts are discovered.

Second, the identified lack of clear legislative rules for the temporal delimitation of liability creates
legal uncertainty, where the risks of a seller’s bad faith are effectively shifted to a purchaser acting
reasonably and in good faith. Furthermore, to address this, the study substantiates the need to implement the
principle of mandatory disclosure by the seller and a model of temporal liability differentiation (based on the
experience of the Republic of Belarus), where the former participant remains liable for obligations incurred
during their actual period of participation.

The practical outcome of the research is the development of proposed amendments to the Law “On
Limited and Additional Liability Partnerships” in the form of a new Article 29-1 “Obligation of the
alienating participant to disclose information when alienating a share”. Consequently, the introduction of this
provision will ensure a predictable mechanism for liability distribution and create a fair balance of interests
for all participants in corporate legal relations.
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O.T. Onimos, 111.T. balikem:xuna

KaprpulbIK KanuTAIAAFbI YJIECTI cCaThIN ajy-caTy IAPThIH AayJay Ke3iHjae
HIAPYAIIBLIBIK CePiKTeCTIiKTepPre KaTbICYyIbLIAPAbIH KYKbIKTAPbIH
COT APKBLIbI KOPFAY JKJHE KayanKepILIikTi 661y

Makanana yiecTepAi HMeENIKTEH MNIBFapy Typajibl Jayjap KOHTEKCiHIEe KOPIIOPaTHBTIK KaThIHACTapFa
KaTBICYIIBUIAPABIH MYAJCICPiH KOPFAy KOHIHIET COT MEXaHU3MICPIHIH THIMALUIIrI TalaHFaH, COHIal-aK
Kazakcran PecnyOnnkachbIHBIH KOJIAHBICTAFbl 3aHHAMACHIHAAFBl JKYHeNl OJKBUIBIKTap AMKBIHIAIFaH.
3epTTeyiH MaKkcaThl — aJaJl CaThIIT ATYIIBIHBIH KYKBIKTAphIH KOPFay bl KMBIHIATATHIH 9pi JKayalKepIIuTiKTi
Oexrynme Oenrici3mik TYOBIPATHIH KYKBIKTBIK PETT€y MEH COT NPAKTUKACBHIHIAFBI OJNKBUIBIKTAPIBI AHBIKTAY.
3eprrey OapbICHIHIA a3aMaTTHIK JKOHE KOPIOPATHBTIK 3aHHaMa HOpMallapblHA, COHJAl-aK YJIeCTiH
TelleHOeyiHe, aTKapyIIBUIBIK iC KYpri3yiepaiH OONybIHA jKOHE CEpPIKTECTIKTIH KapKbUIBIK JKaFIaibl Typajbl
MONIIMETTEpAl KachIpyFa OaifJIaHBICTBI COT JayiapblHa Tannay >kyprisinai. CotrapnasiH (opmanbab
KO3Kapachl CaTyIIBIHBIH HAKThI JKaFIaifbIH )KHE OHBIH KPEAUTOpIIap alJbIHAAFbI KayalKepIIUIiriH eckepyre
MYMKIHIIK OCpMEHTIHI aHBIKTAAIbl. YJECTI HENIKTCH IIbIFApFaHFa JeiiH TyBIHAAFaH MiHACTTEMENEp
OOMBIHIIIA JKAayaNKEPUIUTIK MOceeciHe epeKine Hazap aymapbuiibl. CabICTHIPMAIbI-KYKBIKTBHIK Tallaay
meHOepiHe KaThICYIIBIHBIH KYKBIKTaPbIHBIH, MIHICTTEPiHIH KoHE KayalKepUIUIriHiH aybICyblHa KaThICTHI
TYpii Tacinmepai kepcererin O30ekctaH PecnyOnmkacel MeH Bemapyck PecnyOnmkachiHbIH TaXipuOeci
Kapajael. 3epTTEYAiH HETi3rl HOTHKECI KYKBIKTBIK CEHIMIUTIKTI apTTHIPyFa jKOHE a3aMaTTHIK alfHaJBIMHBIH
ajan KaThICYIIBIAPBIH KOpFayFa OarbITTaliFaH CEpIKTECTIKTIH OYPHIHFBI JKOHE jKaHa KaTBICYIIBICHIHBIH
JKayanKepIIuTriH yaKpITIIa IMEeKTey MEXaHW3MiH €HTi3y KaXeTTUIriH Herisgey. JKYMBICTBIH MpaKTHKAaIBIK
MaHbI3JbUIBIFBI KAPFBUIBIK KalHTaJJaFbl YJIECTEPl MENIKTeH LIBIFapy Ke3iHAe KYKBIKTBIK PETTeyi *KoHe
JKayarnKepuIIiKTi 0emyai eTinaipy OOMbIHIIA YCBIHBICTAp 931pJiey/ie KaThIp.

Kinm ce3dep: miapyambUIbIK CEpPIKTECTIKTEP, KATBICY YJIECi, YIECTI CaThIll ajy-caTy, MOMUIENEpai aaynay,
aJ1aJl caThII ATyLIb, TOyeKeNAepAl 6oy, KpeauTopiap MyAAelepiHiH TeHrepiMmi.

O.T. Anumos, I11.T. batikenxuna

CyneOHasi 3a11MTA NPAB YYaCTHUKOB X0351/iCTBEHHBIX TOBAPHUILECTB M pacipeeeHne
OTBETCTBEHHOCTH IPHU OCIAPMBAHMHU J0T0BOPA KYILUIN-TIPOJAKH A0JIH B YCTABHOM
KanuraJe

B cratbe anammsupyercs 3(GGEKTHBHOCTh CyIeOHBIX MEXaHH3MOB 3al[UTBl HHTEPECOB YYaCTHHUKOB
KOpPIOpaTUBHBIX OTHOIIEHHH B KOHTEKCTE CIIOPOB 10 OTHYXACHUIO )10ne1‘/'1, a TaKK€ BBIABJIIAIOTCA CUCTCMHBIC
npoOensl B JeHcTByIOIIeM 3akoHozaaTenbcTBe PecryOmukm Kazaxcrtan. Ilpum 3ToM OCHOBHOE BHHMMaHHE
YYaCTHHKOB CIEIOK W PETHCTPHPYIOIMINX OpPraHOB COCPENOTOYEHO Ha coOmofeHnn (GopManbHBIX
TpeboBaHMI, TOT/1a KaK BOIIPOCHI PACIIPEIEICHNSI OTBETCTBEHHOCTH CTOPOH HEPEAKO OCTAIOTCS 0e3 JONKHON
paBoBoil oneHKU. Lenblo HccnenoBanus SBIAETCS BBIIBICHUE HEAOCTATOYHOCTH [IPAaBOBOIO PEryIHPOBaHUS
U OTCYICTBHSI UETKOH CyneOHOW IpaKkTHKW, KOTOPBIC 3aTpyJHSAIOT 3aIlUTy IIpaB JOOPOCOBECTHBIX
npuobpeTartenell n co3al0T HEONPEEIEHHOCTh B PAcIpeieIeHN OTBETCTBEHHOCTH. B Xo/e nccnenoBanus
MPOBE/ICH aHAIM3 HOPM 3aKOHOJATENIbCTBA, a TAaKXKe CyJAEOHBIX CIOPOB, CBA3aHHBIX C HEOIUIATOH [0y,
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HAJIMYMEM HCIIOJHUTEIbHBIX IPOU3BOJACTB W  COKPBITHEM CBEIEHHMHE O (MHAHCOBOM COCTOSHUM
TOBApUIIECTBA. YCTAHOBIEHO, 4YTO (H)OPMaNbHBIH MOAXOA CYJOB HE MO3BOIAET YYUTHIBATH pPeabHOE
TIOJIO’KEHUE MPOAABIAa M €ro OTBETCTBEHHOCTh Hepes kpeauropamu. Ocoboe BHUMaHHE yIENEeHO Mpobdieme
OTBETCTBEHHOCTH IO 00s3aTeNbCcTBaM, BO3HHKIINM 1O OTYYXICHHUS IONIH. B pamkax cpaBHHUTENBHO-
MPaBOBOTO aHaJM3a paccMOTpeH ombIT PecryOmukm VY36exucraH u Pecryomukm Benmapycs. KimoueBbiM
pe3yIbTaTOM HCCIEIOBAaHMS SIBIIETCS 000CHOBaHHE HEOOXOIMMOCTH BHEAPEHHS MEXaHNU3Ma PasrpaHNuCHUS
OTBETCTBEHHOCTH IO MEPHOIY YJacTHs IPENKHEro M HOBOTO YYaCTHHKA TOBApPHIIECTBA, HAIPABICHHOTO Ha
MOBBIIICHUE IIPaBOBO ompeneneHHocTH. [IpakTudeckas 3HAYMMOCTb PabOTHI 3aKIIOYACTCS B pa3paboTKe
MpeUIOKEHHH 110 COBEPIIEHCTBOBAHUIO IPABOBOTO PETYIUPOBAHUSI.

Kniouegvie cnosa: X034HCTBEHHBIE TOBAPHUILECTBA, JIOJIS Y4acTHs, KyIULI-IPOJAAXKa IOJIM, OCHApUBAHHE
CIIETIOK, TOOPOCOBECTHBIH NPUOOPETATEINb, pacpeAesICHHE PUCKOB, OalaHC HHTEPECOB KPEIUTOPOB.
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