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Legal Analysis of the Implementation of Article 1 of the World Declaration
on Higher Education

This article attempts to examine the legal application of Article 1 of the World Declaration on Higher
Education for the Twenty-First Century. Article 1 of the World Declaration is an introductory, general article
that helps the reader and professionals in the educational and pedagogical, legal spheres to understand the
entire document as a whole. This article generally describes approaches and methods in the educational
sphere, through which it is possible to achieve training and preparation of highly qualified personnel. The
paragraphs of Article 1 of the World Declaration establish general methods and approaches to organizing and
conducting the educational process. The essence of the educational process at universities is linked with the
scientific activity of both students and teachers, who can engage in science independently from each other, as
well as together. Engagement in scientific activity contributes to the educational process in various forms and
types. Science contributes to the student’s pursuit of higher education and shapes the students’ inclinations to
fundamental and applied science, which become predetermining for the rest of their lives. Science and
practice involved in the process of educational activities at the university allow students to become high-
quality professionals not only in the profession, but also in the ability in competent management.

Keywords: article, analysis, higher education, professional, science, team, highly qualified personnel,
academic disciplines, competence.

Introduction

The World Declaration on Higher Education for the Twenty-First Century: Approaches and Practical
Measures adopted in Paris on October 9, 1998, defines higher education as all types of learning, courses of
study, and training for scientific research. The theoretical approaches and practical measures analyzed in this
Declaration can be classified according to the following aspects.

The first aspect can be attributed to fairness of access. This means that access to higher education is
possible with the ability, effort, and persistence of those who wish to obtain higher education. That is why we
encourage graduates of Kazakhstani schools and university applicants to show not only ability but also a
strong commitment to learning. Only through persistent effort and the demonstration of knowledge during
exams and assessments they can earn their place in higher education. The second aspect can be character-
ized as cooperation. This means that universities and other types of higher education institutions should work
in close cooperation with schools, parents, and students. Here, the ability of teachers of Kazakhstani univer-
sities to conduct career guidance work in a highly professional manner is of great importance. One of the
essential elements of such work is the writing and publication of “Entertaining Chemistry”, “Entertaining

* Corresponding author. E-mail: daneker@mail.ru
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Physics”, “Entertaining Mathematics”, “Entertaining International Law”. This allowed the authors-teachers
of these and other scientific disciplines to conduct conversations with parents and students in advance during
the last final years of study and convince them of the need to choose and study their profession. This aspect
echoes the subsequent aspect, which can be called strengthening ties. Universities should be considered as an
integral part of the education system, which begins with preschool education, primary, secondary education,
and then higher education. You will need to learn throughout your life.

It makes sense to take a closer look at such an aspect as the development of the education system. With-
in the framework of this aspect, higher education makes a serious, necessary contribution to the development
of the entire education system, including the improvement of pedagogical education, as well as the develop-
ment of curricula and research in this area. The use of technology is becoming a fashionable and promising
aspect. It is known that new horizons can open up for higher education with the use of the latest technologies
that not only create knowledge, but also manage and distribute it, thereby providing access and monitoring of
it. It is imperative to ensure equal access of all students to advanced technologies at all levels of education
systems.

Methods and materials

In this article, the methods of logical analysis, legal analysis, comparative legal analysis, scientific fore-
casting were used, which allowed to formulate judgments regarding the points that formed the basis of Arti-
cle 1 of the World Declaration on Higher Education. Owing to these methods, it was possible to substantiate
recommendations and proposals that can positively affect the improvement of the quality of higher education
in Kazakhstan and other countries.

Results

This article analyzes Article 1 of the World Declaration on Higher Education for the 21st Century that
consist of 17 articles and 3 areas of priority development of higher education. Article number 1 of this Decla-
ration is generalizing in relation to all articles and areas of priority development and echoes the content of
Article 5 of the same Declaration. In this regard, this article has become the subject of a separate study. The
meaning of Article 1 of this Declaration is as follows: “The task related to the dissemination of education,
training and research We reaffirm the need to maintain, strengthen and expand the main purposes and values
of higher education, in particular with regard to its contribution to sustainable development and the im-
provement of society as a whole.” The World Declaration, paragraph “a” of Article 1 calls for “to ensure the
preparation of highly qualified graduates and responsible citizens, able to meet the needs of all areas of hu-
man activity by providing the opportunity to obtain appropriate qualifications, including vocational training,
combining knowledge and skills of a high level, based on the use of courses and curricula constantly adapted
to the current and future needs of society.”

The proposed point “a” of the Declaration for analysis reflects the general trend of development of
modern society, including to a certain extent Kazakhstani society. The essence of this trend is that teaching
students research and using it in the educational process of the university is becoming an integral part of the
training of modern specialists in almost all areas. This is evident from the requirements of the university cer-
tification procedure for the level of development of scientific work in its various structures. The main target
settings in the implementation of state standards of higher professional education, as a rule, are the so-called
“competencies” that a student receives in the learning process. We need to define the concept of “compe-
tence” here. Today, in the field of higher education pedagogy, this means the ability of a trained student to
successfully apply the acquired knowledge, skills, abilities, and personal qualities in a certain professional
field. It should be emphasized that in the modern understanding, the “competency approach” assumes that
the student has been taught to competently work with individual information, a flow of information, has been
taught reflection or a “cognitive mechanism” by means of which, in any difficult professional situation, he is
able to think critically, give an objective assessment of his actions and misdeeds, quickly cut off unnecessary
thoughts, emotions and concentrate his thinking on solving the issue here and now, only those specific les-
sons from past experience that align with the current context and enable immediate resolution of the problem
should be extracted. Modeling within the framework of the competency-based approach is understood as a
method that allows combining both theoretical and practical components into a single unit. The competency-
based approach in the course of educational and cognitive activity allows modeling almost any situation in
various areas of professional activity of a graduate of a higher educational institution. In other words, a stu-
dent must be able to creatively manage the information received, be able to think independently and be ready
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for creative solutions to life and professional situations. This is quite possible if the university professors and
teachers were able to provide a highly qualified competency-based format of education [1; 902].

In developing the general idea of the competency-based approach, it is necessary to take a closer look at
the term “professional competencies”. This means that if a university graduate, an employee in a particular
field, is trained at his or her university in the context of obtaining the appropriate “professional competen-
cies”, then such an employee becomes highly in demand in the current realities of the labor market, “as com-
petition among manufacturing organizations is increasing every day, and employers are interested in highly
qualified personnel who are ready, through the implementation of theoretical knowledge and practical skills,
to achieve effective production results and contribute to the prosperity of companies as a whole” [2; 50-51].
The process of developing the professional competencies of future company employees begins with universi-
ty teachers paying special attention to the analysis of important competencies and understanding what skills
and abilities are necessary for employees to ensure the “full functioning of labor relations in the production
process” [2]. The teacher must delve into the essence and details of the production process at the enterprise:
only in this case will he be able to provide practice-oriented training for students in his classes, which will
allow him to prepare potential employees who will be able not only to adapt to the latest digital, intellectual,
robotic technologies, but also to develop them, to successfully compete both at the enterprise and in the in-
dustry as a whole. A study of the experience of Western universities in implementing a competency-based
approach in their textbooks, through consultations with professors from a number of universities (Villanova,
Indiana, St. Joseph (USA), Paris-12 — Sorbonne (France) showed that this method is quite productive, since
it allows training highly qualified personnel who possess not only solid theoretical knowledge, but are also
able to implement the practical skills acquired at universities to solve production problems of various pur-
poses.

Teachers from the Kazakh Agrotechnical University named after S. Seifullin conducted a scientific
study involving 126 master&apos; s students studying in the specialty ‘“Professional education”. Using em-
pirical, theoretical, statistical research methods, they attempted to find ways to improve the efficiency of the
educational process. It should be noted that they managed to formulate the basic principles of professional
training of students: 1) the principle of ensuring systemic approaches to the formation of professional compe-
tence in conjunction with the organization and implementation of the entire educational process; 2) the prin-
ciple of general program formation of an approximate basis for the upcoming professional activity of gradu-
ates; 3) the principle of creating a model of competence of a particular specialist for inclusion in the general
system of professional competence of a student, master&apos; s student [3; 163].

Discussion

It is necessary to take a closer look at our educational legislation, consisting of 148 laws and other regu-
latory legal acts, to what extent it correlates with the concepts of the World Declaration on Higher Education.
Thus, the term “competence approach” is absent from the educational legislation of Kazakhstan. In a number
of cases, the Law of the Republic of Kazakhstan dated July 27, 2007 “On Education” uses the word “compe-
tence”, but for some reason the Law does not define this term-concept. In all normative and legal educational
acts, the word “competence” is used in the meaning of “the range of rights and responsibilities of a particular
state body”. Meanwhile, these acts must include this term as the acquisition of skills and abilities by students
through the theory of learning and practice. This is how this term is interpreted in the World Declaration.

In paragraph “b” of Article 1, the participants in the development of the text of the World Declaration
proceed from the need to “ensure opportunities (espace ouvert) for obtaining higher education and lifelong
learning, providing students with an optimal range of choice and giving a flexible nature to the beginning
and end of receiving higher education within the framework of this system, along with the opportunity for
individual development and social mobility, with the aim of educating in the spirit of citizenship and prepar-
ing for active participation in the life of society, adhering to a global worldview; and also with the aim of
fostering inner motivation and long-term capability and strengthening human rights, sustainable develop-
ment, democracy and peace in the spirit of justice.” Open space (this is how the French term “espace ouvert”
given in this paragraph is translated) in relation to higher education means: creating conditions that allow
each student to make a free choice regarding both the content and the form of education. This increases the
opportunities for students to demonstrate initiative in determining the profession they need. This open space
includes the dissemination of educational and training activities that go beyond the known (traditional) forms
of providing a particular type of education. This approach makes the educational process more flexible and
more dynamic.
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In the open space there is also a place for an environment on issues of personality-oriented learning.
The focus of such an environment is the holistic and unique personality of a student, master&apos; s student,
doctoral student, which is based on full mutual understanding and interaction between a teacher (professor)
and a student at the university. Thanks to the open space, a student at the university prepares him/herself for
life in an open society. It should be emphasized that it is open education that forms and improves their ability
to make their own decisions, which allows them to develop personal competence. We agree with the authors
of this paragraph and the Declaration as a whole that open space provides an opportunity for students to re-
ceive individual development within the framework of social mobility. This is what allows them to receive
education “in the spirit of citizenship” (or commitment to the moral and ethical position of a given citizen to
all forms of civil community accepted in this society and state) and preparation for conscious, active partici-
pation in the life of their society within a globally conscious framework, a benevolent attitude towards all
peoples of the world; as well as strengthening dozens of types of fundamental and other civil, political, eco-
nomic, social, cultural rights enshrined in 60 universal, as well as in a number of regional international legal
documents, in 17 global interrelated goals for sustainable development adopted by the UN General Assembly
in 2015.

These international legal acts are supported in one way or another by the Republic of Kazakhstan. Un-
fortunately, neither the laws nor other regulatory legal acts of the Republic of Kazakhstan on educational
activities pay any attention to such an important concept as “open space”. Meanwhile, this internationally
recognized term should find its place in the Laws “On Education”, “On the Status of a Teacher”, the Labor
Code, “On Permits and Entitlements” legality, law and order within states, in relations between states is pos-
sible primarily due to the education of university students in this spirit, since presidents, parliamentarians,
ministers, as a rule, are people with a higher education, and who determine the domestic and foreign policies
of their states and governments [4].

Clause “b” of Article 1 of the Universal Declaration prescribes “to promote, create and disseminate
knowledge through research” and, as one of the services rendered to society, to provide it with the necessary
knowledge in order to assist in the field of cultural, social and economic development, encouraging and de-
veloping natural scientific and technological research, as well as research in the social and human sciences
and creative activity in the arts.” The attention of students should be drawn to research activities, based on
the need to achieve at least three goals. The meaning of the first goal is that, while simultaneously teaching
students the basics of science and scientific work, teachers and professors during the 4 years of the bache-
lor&apos; s degree achieve a clearer understanding of the approximately 40 academic disciplines taught to
them, since almost every academic discipline is a science presented to students in a brief volume in a more
simplified, understandable language. The second goal about the need to instill in students the skills of scien-
tific work is that the mass of students who, upon graduation from the university, will mainly become practi-
tioners in their specialty, their profession, must be taught the methods and means of scientific and analytical
work within the framework of the profession they are studying so that they can apply the skills of scientific
approaches in their practical work, so that if problems and difficulties arise in practical work, they can solve
them and eliminate them with the help of creative scientific approaches, by means of analytical and creative
methods. For the advanced part of students-practitioners, training in science is also necessary because almost
every industrial enterprise has an R & D department, the name of which, when decoded, means: “research
and development work”. The better students are trained in research methods of work, the easier, more inter-
esting and useful their work in these departments will be and the more competitive the corresponding goods,
products, machines, equipment produced by specific plants and factories will be. Another, smaller in quanti-
tative terms, part of students, inclined to theoretical and scientific work, should be trained in all the intrica-
cies of research work. It is this part of students who, upon graduation, will become teachers, researchers in
the departments of higher educational institutions of the country, as well as researchers of research institutes
and academies.

It is important for all graduates of higher education institutions in the Republic of Kazakhstan to be in-
formed about the current state of research activity in the country and the extent of its public funding. Cur-
rently, science funding in the country, according to the Bureau of Statistics of the Republic of Kazakhstan, is
0.16 percent of GDP, while science funding in Israel is 6 percent, in Japan it is 3.4 percent, in the Nether-
lands it is 2.3 percent of GDP [5; 5]. All graduates need to know this, since a considerable number of them
will become ministers, heads of enterprises, members of Parliament, maslikhats at all levels, who will have
to strive to increase funding for Kazakhstani science, which will bring considerable practical benefits for the
growth of all spheres of the economy and life of the republic.

The authors of the analyzed World Declaration have established that, within the framework of general
research, the teaching staff of university faculties is obliged to pay attention to technological research, use
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the fruits of the scientific and technological revolution in the educational process, introduce digital technolo-
gies into the lecture process, use the capabilities of artificial intelligence in conducting trainings and practical
classes [6]. A specialist or professional becomes one not only through studying natural science and technical
academic disciplines, but also through engagement with the social sciences and humanities, which play a
crucial role in forming a student’s worldview. (even in Western universities they are studied on an alternative
or optional basis). One can agree with the point of view of the scientist and philosopher A. Amrebaev, who
claims that we are in such conditions “when a person’s worldview and self-awareness, his or her cognitive
capabilities are changing”, therefore it is extremely important to study “questions of the philosophy of tech-
nology, anthropological philosophy” [7].

A variety of significant motives should be encouraged that would encourage students to engage in sci-
entific research activities. At the same time, it is important to emphasize the need for self-realization, achiev-
ing success, and receiving public tasks, the opportunity to travel to scientific conferences in order to deepen
their knowledge, acquire new knowledge, and achieve professional self-development. It is necessary to instill
in students&apos; minds that their research activities should be considered as one of the main forms of train-
ing. In this regard, favorable conditions for effective research work at universities should be created. There-
fore, it is necessary to strengthen collaboration between students and faculty through academic societies and
joint research initiatives is essential for advancing scholarly engagement. It would be advisable to involve
students in the process of participating in international and Kazakhstani competitions, Olympiads to improve
the qualities of a leader, manager. It is necessary to draw students&apos; attention to the scientific solution
of interdisciplinary problems, to the study and use of high technologies in order to solve specific professional
problem tasks [8; 30, 33]. The legislator represented by the Parliament of the Republic of Kazakhstan, the
relevant Ministry of Science and Higher Education of the country should pay special attention to the legisla-
tive and normative-regulatory regulation of issues of education and training of graduates of our universities
with high leadership qualities.

In paragraph “g” of Article 1 of the World Declaration, its authors, addressing the world community of
higher education institutions, propose “to help understand, interpret, preserve, expand, develop and dissemi-
nate national and regional, international and historical cultures in the context of cultural pluralism and diver-
sity.” It should be noted that the European Union and its members strive to treat representatives of other peo-
ples from the position of introducing the ideology of multiculturalism, to provide them with assistance when
they find themselves in difficult life situations as migrants. We, in Kazakhstan, where along with the Ka-
zakhs, representatives of 130 ethnic groups live, act in approximately the same way. In 116 public and pri-
vate higher educational institutions of the republic, where young people of almost all ethnic groups study,
educational work is carried out through social sciences and social practice in the spirit of the state policy of
ensuring the unity of the people of Kazakhstan, based on the principles of ethnic, religious, cultural and lin-
guistic diversity (at least 1,000 ethno cultural associations and their branches operate in the republic — here
and further in this paragraph one source: [9] creation of appropriate conditions ensuring the development of
the culture and languages of ethnic groups living in the territory of Kazakhstan (more than 50 ethnic mass
media outlets published in 15 languages have been registered in the country); implementation of a policy of
tolerance towards ethnic groups and their beliefs (at least 3,900 religious associations of different ethnic
groups profess 18 confessions on the territory of Kazakhstan); implementation of the consolidating role of
the Kazakh people. It should be said that in universities and other higher education institutions of the repub-
lic it is necessary to carry out work taking into account the provisions of paragraph “d” of Article 1 of the
1998 World Declaration on Higher Education to promote “the protection and strengthening of social values”
[10; 14-15], to ensure the education of “young people in the spirit of the values that form the basis of demo-
cratic citizenship” and “the prospects of humanism”.

Conclusion

Article 1 of the World Declaration on Higher Education underscores the imperative that the dissemina-
tion of education and the cultivation of qualified personnel be intrinsically connected to the advancement of
scientific research. By accustoming a student to conducting scientific activity from the first years of his stay
at the university, we thereby teach him to understand the taught academic disciplines, which represent a par-
ticular science, presented briefly and in simplified language. Science is needed by university graduates so
that they can enter the work of departments called “research and development work”. By preserving,
strengthening, expanding the main tasks and basic values of higher education, we thereby contribute to the
sustainable development and improvement of modern society, including Kazakhstani society. The im-
portance of the points of Article 1 of the World Declaration is that on their basis it is possible and necessary
to solve the problems of training highly qualified graduates and responsible citizens who would be able to
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meet almost all the needs of society in all areas of human activity. In addition, we need to take a closer look
at the competence approach in the educational system of Kazakhstan in order to teach our students practical
skills and abilities that would allow them to get involved in solving practical production problems almost
immediately upon arrival at the enterprise. A graduate of a higher educational institution of any country, in-
cluding Kazakhstan, must be trained and educated so that he is not only a technical and technological profes-
sional, but also a citizen of his country, who has absorbed the values of humanism, the culture of his people
and respects the traditions of humanism and the culture of other peoples, a skilled leader of almost any rank,
who educates his subordinates in the spirit of honesty, integrity, hard work, a creative approach to solving
production problems, and resolving conflict situations within the team.
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M.A. CopcembaeB

7Koraps! 0i1imM TypaJsl JlyHue:ky3iIik AekIapaiusiHbIH
1-0a0bIH icKe achIPyIbl KYKBIKTBIK TAJAay

Makanaga XXI raceipra apHanran JKorapel OutiM Typanbl JIYHHEXY3LTK JeKiIapalusHbH |-
0a0bIHBIH KOJIAaHBUTYy Ma3MYHBIH 3aH TYPFBICHIHAH 3epTTeyre opeKkeT >kacaimbl. JIyHHEeKY3imik
JeKnapanusiHbee 1-6a0bl OKbIpMaHFa jkoHe OiiM Oepy, KYKbIKTaHy MaMaHIapblHa KYXKATThl TYTacTai
TYCiHyre KOMEKTECETiH Kipiciie, »aurbl Makaiga. COHbIMEH KaTap Makaia OigiM Oepy calachHIaFbl
TOCUTAEP MEH ONICTEepHi JKalmbl TYPIE AIbIl KOPCeTeli, ONapIblH KOMETIMEH JKOFaphl OLTIKTI
KaJpiapasl JaiiblHaayra Koil keTkizyre Oomambl. Ockl JlyHHexXy3UTiK AekinapanusHb 1-0aObIHBIH
TapMaKTapbl OKy MPOLECiH YHBIMIACTHIPY MEH JKy3ere achIpyIbIH XKaJIIbl 9AICTepi MEH TACUIAepiH
anbIKTaiapl. JKorapsl OKy OpBIHOApBIHIArbl OKY-TOpOHe IIPOIECiHIH MoHI CTYAEHTTEpIiH e,
OKBITYIIBLIAPABIH J1a FRUTBIMMEH Oip-OipiHEH Toyesci3, COHbIMEH Oipre aiHasbica ajaThlH FHUIBIMH
KbI3METiMEeH OainaHbICThl. FBUIBIMH KBI3METIICH aifHaIBICY OKY HpoIeciHe apTypii ¢gopmanap MeH
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TYpJIepe BIKMaN eTefi. Byt cTyneHTrepre sxorapbl OUTiM amyFa KeMeKTeceTiH FhUIbIM. OChI FhLIBIM
CTYISHTTEp/iH eMip Ooiibl IIemryini OoJaThlH ipresi j>koHe KoiAaHOalbl FhUIbIMFA OeHiMIUTiriH
alikpiHgaiabl. JKorapel OKy OpBIHAApbIHAAFBI OKY IC-OpEKETi MPOLECIiHE TApThUIFAH FBUIBIM MEH
TOKIpHOE CTyIEHTTEpre TeK 63 MaMaHIBIFBl OOWBIHIIA FaHA €MEC, COHBIMEH Oipre amamaapibl,
YKBIMJIBI cayaTThl Oackapa aaThIH >KOFaphl carajibl MaMaH 00JryFa MyMKiHIK Oepeti.

Kinm ce30ep: Makana, Tanjay, )OFapbl OiTiM, KOCIMTIK, FBUIBIM, YIKBIM, KOFaphl OUTIKTI KaJpiap, OKy
MOHAEPI, KY3BIPETTLIIK.

M.A. CapcembaeB

Opuaunyecknii anaau3 peajusanuu cratbu 1 BcemupHoi nexkiapanuu o BbicieM
0o0pa3oBaHUU

B nanHOI cTaThe MpeANpuHATa MOMBITKA HCCIIEI0BATh C IOPUANIECKOM TOUKU 3peHNs CoAepiKaHue IpUMEeHe-
Hus crathl 1 BeemupHoii nexnaparmu o BeicmeM obpasoBanuu st XXI Beka. Cratest 1 BeemupHoii nexia-
paluy SBISIETCS BBOXHOM, OOIIel cTaThbel, KOTOpasi OKa3bIBaeT COJNEHCTBHE YHMTATENIO M IpodeccHoHatam
y4eOHO-IIeJarorH4ecKon, IpaBoBoi chep B MOHUMAHUH BCErO JJOKYMEHTa B LIJIOM. JTa CTaThsl PACKPBIBACT
B 00LIEM BHJE IOIXOJbI U METOABI B 00pa30BaTeIbHON cepe, IMOCPEICTBOM KOTOPBIX MOXKHO JOOUBATHCS
00yueHuUs1, MOJrOTOBKH KaJpOB BBICOKOW KBanudukauuu. B mynkrax manHo# crateu 1 BeemupHroii nexnapa-
MY 3aKperuIsieTcs 0OIIIe METOABI ¥ MOIXO0bI IO OPraHU3allMK 1 MPOBEACHUIO 00Pa30BaTENbHOIO IpoLecca.
CyTb 00pa30BaTeILHOTO MpOIEcca B YHUBEPCUTETaX 3aKIII0YaeTCS B TOM, YTO OH CMBIKAeTCs ¢ HAyIHOHU jes-
TENBHOCTBIO KaK CTYAEHTOB, TaK M MPENOoAaBaTeNei, KOTOpble MOTYT 3aHUMAThCSl HAYKOH aBTOHOMHO APYT OT
Jpyra, a TaKkKe BMecTe. 3aHATHE Hay4YHOIH JesATeIbHOCTBIO COAEHCTBYET 00pa30BaTeIbHOMY IIPOLIECCY B pas-
HBIX (hopMax 1 BHAAX. FIMEHHO Hayka cOCOOCTBYET MOTYyUCHHUIO CTYICHTOM BBICIIETO 00Pa30BaHMS, IMEHHO
OHa IIPEeJIONIPEIeIIAeT CKIIOHHOCTH CTYICHTOB K (yHAaMEeHTAIbHOI U IPUKIIAIHON HayKe, KOTOPbIE CTAaHOBST-
Csl IIpeJoNpeIeAIONIMMY Ha BCKO OCTaBILylOCs Ku3Hb. Hayka M mpakTuka, 3aeiiCTBOBaHHbIE B IIpOLiECCE
yueOHO0-00pa30BaTEILHON ASSATEIBHOCTH B By3€, HO3BOJISIOT CTYAEHTaM CTaTh CIELUAINCTaMH, NPO(eccHo-
HaJaM{ BBICOKOI KaTEeropuM KauyecTBa HE TOJIBKO B NMPO(GECCHH, HO U B YMEHMH I'DAMOTHO PYKOBOAUTH
JIFOJIbMU, KOJUICKTUBAMU.

Kniouesvie cnosa: craths, aHanm3, BeIcIIee 0Opa3oBaHue, NpodeccuoHa, Hayka, KOJUIEKTHB, KaJpbl BEICIICH
KBaTU(UKAITUH, YICOHBIC JUCIUIUTHHBI, KOMIICTEHTHOCTb.
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Legal foundations of cooperation between the Republic of Kazakhstan and foreign
states in the military sphere: issues military policy and service

This article examines the current state of cooperation between the Republic of Kazakhstan and various
foreign nations in the military domain. According to the authors, in recent years, amid global military-
political instability, the primary condition for mitigating adverse consequences is the continued collaboration
in the military sector. The study analyzes measures taken to ensure military security, as well as the distinctive
features of military activity directions. The objective of this research is to explore the legal foundations of the
Republic of Kazakhstan’s military cooperation with international organizations, the Republic of Turkey, and
the Russian Federation. During the research, a legal analysis of agreements in the military domain was
conducted, and comparative-legal methods were applied. The research is grounded in a range of normative
sources, including the Constitution of the Republic of Kazakhstan, the country’s military doctrines,
agreements on military cooperation with the Republic of Turkey, military cooperation plans, and various
other legal instruments that govern military collaboration. The authors conclude that the establishment of
military cooperation with neighboring countries to ensure peaceful coexistence is one of the most crucial
functions of any state in guaranteeing military security.

Keywords: Republic of Kazakhstan, Republic of Turkey, military security, Constitution, military doctrine,
military policy, military service, agreement, cooperation, legal framework.

Introduction

Following the collapse of the Union of Soviet Socialist Republics, a superpower that had endured for 70
years, the Republic of Kazakhstan emerged as an independent sovereign state, granting it the freedom to
shape its own governance and policies. For any young state, which had for a long time operated within a sys-
tem where decisions were made by a central authority, starting a new in a radically different environment
and taking bold steps to define the future of the country was undoubtedly a challenging task.

Since gaining independence in 1991, the Republic of Kazakhstan, having full sovereignty over its terri-
tory, like other newly independent states, acquired the right to independently conduct its domestic and for-
eign policies [1]. In this context, Kazakhstan, adhering to the norms and principles of international law, en-
shrined as key tenets a policy of fostering mutual cooperation and friendly relations with neighboring coun-
tries, peaceful settlement of disputes, and the renunciation of the first use of armed force [2]. In other words,
it is clear that the state opposes the use of military force as a primary response in the event of any conflict. In
the current global environment, the mere presence of military formations and military-technological capabili-
ties is insufficient for ensuring national security. A state’s security is primarily and directly linked to the pol-
icy it pursues, the political resolve of its leadership, and the presence of mutual assistance, cooperation, and
concluded agreements.

Later military doctrines of the Republic of Kazakhstan emphasize the creation of an international rela-
tions framework that progressively reduces the reliance on military force. These doctrines assert that con-
flicts between nations and peoples should be resolved primarily through political, diplomatic, legal, econom-
ic, informational, and other peaceful means, rather than military action. The fundamental goals for ensuring
national security in the military sphere include pursuing policies that promote cooperation and friendly rela-
tions with neighboring countries, bolstering the nation’s military structure, respecting the sovereignty of oth-
er states by avoiding interference in their internal matters, and proactively preventing any military threats to
the Republic [3].

* Corresponding author. B-mail: botagarin_ruslan@mail.ru
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In this context, Kazakhstan pursues international military cooperation on two fronts: globally, through
its engagement with the United Nations, and regionally, within military-political frameworks such as the
Collective Security Treaty Organization (CSTO) of the Commonwealth of Independent States (CIS), the
Shanghai Cooperation Organization (SCO), the Conference on Interaction and Confidence-Building
Measures in Asia (CICA), and the Organization for Security and Cooperation in Europe (OSCE). Additional-
ly, Kazakhstan has forged bilateral agreements with several foreign nations, focusing on military coopera-
tion, mutual support, and fostering friendly relations.

The aim of this research is to conduct a comprehensive legal analysis of the foundational framework for
the Republic of Kazakhstan’s international military cooperation. This includes examining the legal regulation
of such cooperation, as well as assessing the effectiveness of the measures undertaken within the scope of
military collaboration to ensure national security.

Research objectives:

-To analyze the development of military cooperation between the Republic of Kazakhstan and other
countries;

-To examine the legal and regulatory framework governing international cooperation in the military
sphere;

-To explore the specific features of activities in the field of international military cooperation.

The research methodology is rooted in the analysis of international legal documents, agreements, and
priorities enshrined in national legislation that pertain to military cooperation. Furthermore, the research
examines the methods of their implementation.

In academic literature, there is no unified or universally accepted perspective on the issue of interna-
tional cooperation among states in the military sphere. Some scholars argue that, when establishing such co-
operation, states should focus on developing in-depth relationships in specific areas of military security. Oth-
ers, however, contend that each state selects an expanded format for cooperation based on its own foreign
policy.

Given the regional significance of the Republic of Kazakhstan, its military security policy should place
special emphasis on the development of comprehensive, multidimensional, and multifaceted cooperation in
areas such as defense, mutual military assistance, professional development, and the formation of a strong
military force. First, this approach ensures security. Second, the presence of a jointly developed military,
founded on mutual trust, strengthens the country’s defense capabilities. Third, it guarantees social and legal
protection for military personnel. These processes should be carried out on the basis of mutually agreed deci-
sions between states and international organizations, rooted in shared interests. The agreements reached must
be enshrined in national legislation and implemented through the appropriate mechanisms.

International cooperation in the military sphere is governed by both international and national legal
norms, giving it a multifaceted nature. Despite the contributions of domestic and foreign scholars, such as
M.V. Danilovich, O.P. Chazov, A.F. Klimenko, O.N. Zenchukova and V.M. Kulagin, their works do not ad-
dress the issue comprehensively. Instead, they focus on isolated aspects of the problem.

Throughout the study, the authors aim to identify the specific features by analyzing key aspects of Ka-
zakhstan’s military cooperation with Turkey and Russia — countries with which Kazakhstan has recently
established close military ties. This is accomplished through a comparative legal analysis of the military
strategies of these countries, emphasizing the innovative aspects and significance of the research. By exam-
ining the directions of military activity in this context, the study underscores its relevance and contribution to
the field. The ongoing research fills in the gaps in legal science, as it is complex in nature.

Methods and materials

A thorough examination of the Republic of Kazakhstan’s international military-political cooperation
was carried out using a combination of comparative-legal, formal-legal, and historical analytical methods.
These approaches were applied to scrutinize international military agreements and legal frameworks associ-
ated with international organizations. Specifically, the analysis involved reviewing key documents such as
the Constitution and Declaration of Independence of Kazakhstan, laws pertaining to military security, inter-
national treaties with countries like the USA, Russia, and Turkey, as well as the Military Doctrine of Ka-
zakhstan. The analytical method was employed to assess these texts, while the historical and comparative-
legal methods were used to explore the legal dimensions of Kazakhstan’s international military partnerships.
This approach allowed for an examination of the goals, tasks, and primary areas of activity of international
organizations that Kazakhstan has joined since gaining independence. The formal-legal method enabled the
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identification of the distinctive features of Kazakhstan’s Armed Forces and allowed for an analysis of the
regulatory and legal framework of Kazakhstan’s international military cooperation.

Furthermore, during the research, laws concerning military policy and key directions of the country’s
military activity were analyzed, along with agreements, acts from international organizations, and scholarly
works from both domestic and foreign researchers.

Results

The examination of international treaties and domestic legal norms revealed that military cooperation
evolves based on international agreements that are firmly established within the legal framework. These
agreements are directly linked to the stability of a state’s military policy, aimed at ensuring its national
security. In this context, the implementation of each cooperation agreement into the national legislation of
the Republic of Kazakhstan determines the future trajectory of such cooperation.

Summarizing the tasks within the realm of military cooperation, the analysis indicates that without
addressing the issues of mutual legal regulation, it is impossible to ensure the effective collaborative
functioning of the parties at the legislative level. In our view, such coordination can only be achieved
through systematic joint efforts by states in developing national legislation, taking into account the
obligations enshrined in cooperation agreements.

Considering contemporary realities, geopolitical factors, the international environment, as well as
national mentality and traditions, the Republic of Kazakhstan is shaping its own system of military
cooperation with foreign countries. In the field of international military cooperation, key issues for the
Republic of Kazakhstan, in the context of its national interests, include the development of negotiations
aimed at strengthening regional security, enhancing measures of mutual trust, joint training of military
personnel, and establishing military training levels across various areas. Additionally, coordinated monitor-
ing of the military situation, joint scientific research, the social and legal protection of military personnel,
and other areas of collaborative activity are also key priorities.

To comprehensively regulate the aforementioned issues, it is essential to have an intergovernmental
document in the form of a mutually agreed decision. The current Concept of Military Cooperation among the
member states of the Commonwealth of Independent States, adopted in 2020, is effective until 2025. This
year marks the expiration of its term. However, in our view, it is crucial for the states to adopt a similar
document that takes into account the new, critical military threats facing the world.

Furthermore, the Military Doctrine of the Republic of Kazakhstan, which serves as the legal foundation
for military cooperation, outlines various areas of activity within the realm of military policy.

However, it lacks a clear and detailed definition of the concept of military cooperation itself. In our
view, in order to avoid discrepancies in intergovernmental relations regarding military security issues, it is
essential to first establish a legislative definition of military cooperation.

It is proposed to include a clearly defined concept of international military cooperation in the list of key
terms in Article 1 of the Law of the Republic of Kazakhstan “On Defense and the Armed Forces of the
Republic of Kazakhstan”. Furthermore, it is recommended to amend Article 32, the final section of this Law,
by adding a subparagraph outlining the main areas of international military cooperation.

As a result, this article emphasizes the importance of thoroughly addressing the legal regulation of mili-
tary cooperation amid its rapid development. The need for a unified legal document in this field is
highlighted, and the necessity of legislatively defining the concept of military cooperation and enshrining it
in the Military Doctrine of the Republic of Kazakhstan is substantiated. This represents the scientific novelty
of the research.

Today, numerous international organizations have been established and are operational worldwide.
Among the international organizations in which the Republic of Kazakhstan is an active member, fostering
mutual cooperation, are the United Nations (UN), the World Trade Organization (WTQ), the Organization of
Turkic States (OTS), the Commonwealth of Independent States (CIS), the Collective Security Treaty Organ-
ization (CSTO), the Shanghai Cooperation Organization (SCO), the Conference on Interaction and Confi-
dence-Building Measures in Asia (CICA), the Organization for Security and Cooperation in Europe (OSCE),
the Eurasian Economic Union (EAEU), and TURKSOY.

In the military domain, Kazakhstan participates in several key regional military-political organizations,
particularly within the Commonwealth of Independent States framework. These include the CSTO, SCO,
CICA, and OSCE. Notably, in 2024, Kazakhstan assumed the chairmanship of both the CSTO and SCO,
granting the country valuable opportunities to enhance its role in international security and defense coopera-
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tion. This demonstrates Kazakhstan’s readiness, along with other states, to implement the most effective
measures in the field of security.

The importance of global military security necessitates a reassessment of the directions and priorities of
the Republic of Kazakhstan’s military policy. It also calls for concrete steps and amendments to be made in
the relevant legal documents in this sphere. In this context, in 2022, President Kassym-Jomart Kemelovich
Tokayev introduced a series of amendments to Kazakhstan’s Military Doctrine, focusing particularly on as-
pects of international cooperation. These revisions started with modifications to the Presidential Decree of
the Republic of Kazakhstan, dated September 29, 2017, No. 554, titled “On Approving the Military Doctrine
of the Republic of Kazakhstan.” The amendments highlight the particular emphasis on strengthening interna-
tional cooperation and partnerships with other states and international organizations as a key element of en-
suring Kazakhstan’s military security. This demonstrates the ongoing development and enhancement of Ka-
zakhstan’s international military cooperation [4].

In the field of military cooperation, since gaining independence, the Republic of Kazakhstan has estab-
lished military cooperation with over 50 countries worldwide. The emphasis is placed on nations with signif-
icant military defense capabilities and expertise, including the United States, Russia, China, Turkey, coun-
tries within the CIS, European nations, as well as regions in South Asia and the Middle East [5]. Within the
context of bilateral relations, several key priorities have been outlined: peacekeeping efforts, the improve-
ment of military training through the organization of diverse drills and exercises, military education, and mil-
itary-technical cooperation.

In accordance with the directions of military policy, the military cooperation organized on this basis
aims to accomplish the following tasks in the organization of military service in each country: the identifica-
tion of key opportunities for ensuring military security; the development and justification of military-political
decisions; the development of the country’s military system; the organization of informational work; the ac-
complishment of tasks related to building the country’s military potential (regulating military service, im-
proving the qualifications of military personnel, etc.).

The activities of military personnel, both in individual states and in countries participating in any form
of cooperation, are directly linked to the resolution of these tasks. For their effective and real implementa-
tion, relations between states are realized through the organization of various planned and regular joint train-
ing exercises, mutual exchange of experience among military personnel, training sessions, and other essential
measures.

Kazakhstan’s international military cooperation, as well as its accession to international documents in
the field of security, reflects the commonality of military policies and political positions between states, as
well as alignment with the ongoing military reforms [6; 30].

Discussion

Recent global events suggest that maintaining diplomatic relations with neighboring countries and up-
holding the rule of law and democratic governance within national borders — while vital for preserving sov-
ereignty — do not alone suffice to ensure comprehensive security. To obtain guarantees for the comprehen-
sive provision of military security, countries join or become part of regional or global international organiza-
tions, seeking mutual friendship, assistance, and peaceful coexistence. In this regard, the position of states
requiring security, their policies, and the demonstrated political will are of paramount importance.

Considering the nation’s long-term strategic priorities, Kazakhstan’s key objectives in international co-
operation encompass a wide range of areas, including politics, trade and economic ties, humanitarian efforts,
as well as security and addressing new and emerging threats. These objectives focus not only on deepening
connections with neighboring border states but also on broadening engagements with distant nations, includ-
ing the United States, the European Union, and the member states of the Commonwealth of Independent
States. Additionally, the development of bilateral and multilateral alliance relations forms the key priorities
of Kazakhstan’s foreign policy [7].

To date, the Republic of Kazakhstan has established diplomatic relations with many countries, joined a
number of international agreements in various fields, and continues its efforts to gain membership in special-
ized international organizations in the areas of human rights, culture, education, economy, and defense. The
legal basis for such membership in international organizations and cooperation with states in the field of mil-
itary security stems from the Constitution of the Republic of Kazakhstan [2], the Military Doctrine of the
Republic of Kazakhstan [3], and the Law of the Republic of Kazakhstan “On defense and the armed forces”

[8].

Cepus «[lMpaBox». 2025, 30, 3(119) 17



R.B. Botagarin, K.S. Musin

The Military Doctrine outlines Kazakhstan’s approach to military security, which is centered on three
key priorities: first, ensuring internal stability within the state; second, preventing military threats while in-
creasing participation in global security efforts; and third, maintaining a high state of readiness for the de-
fense of Kazakhstan and its allied nations with which cooperative relations have been established [3].

This vision is based on the principle of respecting international legal norms and principles, enshrined in
the country’s Constitution as a rule-of-law state, as well as the importance of establishing relationships be-
tween states based on cooperation and good-neighborliness. Thus, it is clear that addressing any politically
important issues in Kazakhstan, and translating them into practical action, must primarily be grounded in a
strong legal foundation, ensuring that these efforts safeguard the nation’s sovereignty and promote the well-
being of its citizens. Any subsequent international cooperation must primarily serve the interests of the state
— a peaceful existence. Additionally, this stance is grounded in the obligation specified in paragraph 3 of
Article 2 of the UN Charter, which asserts that “All Members shall resolve their international disputes
through peaceful means in such a way that international peace and security, and justice, are not put at risk”
[9]. However, this does not suggest that states should avoid collaborating with one another in military securi-
ty matters to protect against external threats.

Every cooperation agreement between the parties outlines specific issues and commitments, detailing
the structure, the goals to be achieved, the challenges to be addressed, and the responsibilities each party is
obligated to uphold. On one hand, military security encompasses content aimed at preventing potential future
threats, conducting joint military exercises, and providing assistance in defense matters. On the other hand, it
manifests in the ability of states to withdraw from fulfilling certain commitments under other agreements if
such commitments contradict the sovereignty of the country, its security, internal policy, or interests. This
principle was reflected in the Cooperation Agreement between the Republic of Kazakhstan and the European
Communities and their member states, signed in 1995 [10]. Thus, military security is manifested not only
through tangible measures but also through acts of protest — specifically, the deliberate non-fulfillment of
obligations that run counter to national interests.

To confirm the above, Article 2 of the Law of the Republic of Kazakhstan “On International Treaties of
the Republic of Kazakhstan” can be referenced. According to this provision, the conclusion of any interna-
tional treaty that does not align with the national interests of the Republic of Kazakhstan or that threatens its
national security is deemed unacceptable at the legislative level [11].

The data presented above confirm the voluntary nature of Kazakhstan’s or other states’ decisions based
on their sovereignty and independence. Therefore, in Kazakhstan’s international relations, first, the protec-
tion of the country’s interests is ensured, and second, it is legally established that such actions do not violate
any agreements in terms of prioritizing national interests.

The Republic of Kazakhstan established considerable influence in global politics and is recognized as a
key player in maintaining international security. In the military realm, Kazakhstan is an active member of
several regional military-political organizations, including the Collective Security Treaty Organization
(CSTO) within the Commonwealth of Independent States (CIS), the Shanghai Cooperation Organization
(SCO), the Conference on Interaction and Confidence-Building Measures in Asia (CICA), and the Organiza-
tion for Security and Cooperation in Europe (OSCE).

Researchers’ views on the multifaceted nature of Kazakhstan’s military cooperation with countries
around the world vary considerably.

According to M.V. Danilovich, military cooperation among states within the Shanghai Cooperation Or-
ganization (SCO) has become a crucial tool in ensuring the territorial integrity of states, as well as in combat-
ing illegal occupation, terrorism, and extremism [12; 56].

Another Russian analyst, A.F. Klimenko, suggests enhancing “consultative mechanisms to promote
conflict resolution in the territories of the member states” within the framework of the SCO [13; 27].

We believe that the opinions outlined above are not exclusive to regional organizations of international
cooperation, such as the SCO. These approaches should be characteristic of all organizations engaged in mil-
itary cooperation. This is due to the fact that the military policies of states, military-scientific technologies,
and the forms and nature of threats are constantly evolving. Therefore, participation in such alliances should
be grounded in a shared interest — even if partial — in harmonizing the military policies of member states.

The military doctrines adopted in the post-Soviet states reflect priority areas of military policy, which
differ significantly in scope and strategic orientation. This is a natural phenomenon. However, we maintain
the view that the effectiveness of state cooperation in the military sphere, aimed at achieving a common ob-
jective, is directly contingent on the degree of similarity between these areas.
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The authors argue that effective coordination and unification of the various directions in military policy
require mutual cooperation between states, as well as the establishment of a consultative and coordinating
body within international organizations.

In the military relations between states, the primary focus and subject of agreements should center on
concepts such as “security”, “military cooperation”, and “joint military training”. Despite each state forming
its own military policy, none can independently ensure its security or develop without cooperation with other
nations.

The core concept here is security, which V.M. Kulagin defines as follows: in a broad sense, security is
the state of being protected from threats, meaning it is determined depending on the scale of the emerging
danger. To ensure security, countries achieve this through cooperation with their partners [14; 8]. This defi-
nition is well-received as it aligns with the views of the authors and widely accepted principles of the securi-
ty concept. The state of protection is maintained by states at the national, regional, and global levels, depend-
ing on the scale of the threat. Since security in the modern world has acquired new characteristics that did
not previously exist, various preventive measures are adopted depending on their scope, nature, and type.

According to Russian researcher O.P. Chazov, Kazakhstan is interested in military-political integration
with Russia to ensure its national security [15]. Russia, in turn, benefits from this cooperation by receiving a
“security belt” against threats originating from the southern borders, as he notes.

Nevertheless, it is important to note that the successful implementation of cooperation in this area is
hindered by obstacles such as differences in national legislations and the uneven level of military-technical
capabilities across countries. A similar viewpoint is expressed by Russian scholar O.N. Zenchukova. Accord-
ing to her, military-technical cooperation is not merely a process, but a historical reality. She identifies key
issues such as the lag in the defense industry, insufficient funding, and the annual obsolescence of military
equipment [16].

Russian scholar I.V. Ignatyeva holds the view that the security of one state is directly linked to the secu-
rity of the global community. This is due to the multifaceted nature of security. The increasing interdepend-
ence gives rise to security issues at both the regional and international levels. In her opinion, the alignment of
national interests among states should become the core of the concept of regional and international security
[17; 86].

Military security and international cooperation must remain ongoing priorities on the agenda. To ensure
their effectiveness, proper coordination of state actions and harmonization of national legislation are essen-
tial. These measures are crucial for aligning military activities with contemporary requirements and ensuring
their high effectiveness. Therefore, a necessary first step is the harmonization of national legislation. Addi-
tionally, when drafting agreements and concepts that include shared rights and obligations, all potential fac-
tors must be taken into account. Such provisions should be enshrined starting from the Constitution of the
respective state, as well as in military doctrines and laws that regulate military service.

In recent years, Kazakhstan’s military cooperation has seen significant growth, extending beyond the
CIS member states to include stronger ties with the Republic of Turkey. Each cooperation agreement is de-
signed to collaboratively address security concerns, align on shared objectives, and foster coordination and
advancement of military services between the countries involved. Kazakhstan’s international military coop-
eration is focused on several key priority areas. With the Russian Federation, the emphasis is on military
training, education, and enhancing the bilateral legal framework, among other aspects [18]. In collaboration
with the United States, the priorities include training military personnel and engaging in peacekeeping opera-
tions to bolster regional security [19]. With Turkey, the scope of cooperation covers military personnel train-
ing, advisory support, reciprocal visits for training purposes, experience-sharing, joint exercises, the devel-
opment of military legislation, participation in peacekeeping missions, military-scientific research, human
rights exchanges, and social assistance for military personnel, among other initiatives [20]. Although this
agreement was concluded relatively recently, the broad range of tasks outlined in its text today is reflected in
the annually approved military cooperation plan between Kazakhstan and Turkey [21]. In accordance with
this annual plan, measures are implemented to enhance the military service’s potential through military edu-
cation, peacekeeping missions, and military training activities.

Conclusions

Managing relations with other nations is a central aspect of every state’s foreign policy. In ensuring co-
operation, a normative and legal framework is formed and developed. In the military sphere, an extensive
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treaty and legal framework has been created for cooperation with foreign states and international organiza-
tions.

To ensure effective and result-oriented international cooperation in the military domain, particularly in
securing the military defense of the Republic of Kazakhstan, it is essential to pursue a coordinated integra-
tion of efforts under shared strategic objectives. This requires the alignment of specific actions among partic-
ipating states and the comprehensive development of a legal framework that governs military collaboration.
Such a framework must be oriented toward establishing a robust and reliable defense infrastructure.

The conducted research revealed several systemic challenges in the legal regulation of the international
military cooperation related to national security. Based on these findings, the study presents the following
conclusions:

- To establish an effective system of collective security, it is essential to adopt a legally binding concept
of military cooperation. In the absence of such a framework, the practical capacities of states to engage in
military collaboration remain significantly constrained. A clearly defined concept, once institutionalized as a
foundational element of national defense policy, would serve to deepen and expand the substantive dimen-
sions of interstate military cooperation.

- National legal systems governing military affairs differ substantially in both scope and structure, as
they reflect distinct domestic policy priorities and strategic traditions. To overcome these disparities, it is
essential to activate an efficient consultative mechanism. This mechanism must be capable of coordinating
the legal frameworks of member states within a military alliance. Furthermore, it is imperative to introduce
regular revisions to the legal instruments and agreements that regulate legislative harmonization, ensuring
that they evolve in accordance with current geopolitical and security demands.

- The analysis of legal frameworks governing military cooperation has underscored the urgent need for
a unified terminological reference system. Clearly defined and legally codified terms, comprehensible and
consistent across jurisdictions, are essential to eliminating ambiguities in the interpretation and application of
regulatory standards.

- The Military Doctrine reflects the state’s position on defense policy, but it does not have the force of
law. Therefore, it is important to include a clear definition of international military cooperation in Article 1
of the Law of the Republic of Kazakhstan “On Defense and the Armed Forces of the Republic of Kazakh-
stan”. In addition, Article 32 should be supplemented with provisions that set out the main areas of such co-
operation.

The findings obtained through this research confirm its scholarly significance. They provide a concep-
tual basis for further in-depth theoretical inquiry into the legal dimensions of interstate cooperation in the
military domain. These results not only reflect the current state of regulatory challenges but also outline key
vectors for advancing the normative development of international defense partnerships.

The scientific conclusions and propositions formulated throughout this research possess clear practical
relevance. They may be employed by policymakers and legislators in shaping national defense strategies,
enhancing military security, and advancing the development of international military cooperation. Moreover,
these findings are applicable in the legal regulation of service-related activities of military personnel, thereby
contributing to the refinement of institutional and normative mechanisms in the defense sector.
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20 O parudukarun Cornamenns Mexay [IpasutensctBoM Pecnyouku Kaszaxcran u [IpaButensctBom Typenkoit Pecry6nuku
0 BOCHHOM coTpyaHnuecTBe. 3akoH Pecnyomuku Kasaxcran ot 20 nexabps 2019 roga Ne 281-VI 3PK. — [OnekTpoHHbIN pecypc].
— Pexxum noctymna: https://adilet.zan.kz/rus/docs/Z1900000281
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P.b. borarapun, K.C. Mycun

Ka3zakcran Pecnmy0inKkachbIHBIH IIET MEMJIEKETTEPMEH ICKEPH CAIaaFbI
BIHTBIMAKTACTBHIFBIHBIH KYKBIKTBIK HeTi3epi: dcKkepH casicat kdHe KbI3MeT

cypakTapbl

Maxkanaga Kazakcran PecnyOnmukachbiHBIH KeifOip IIeT ennepMeH Kasipri TaHAaFbl OCKEpH CalachIHBIH
BIHTBIMAKTACTBIFbI, SCKEPH CasICATBIHBIH OarbITTapbl, 9CKEpH KayilCi3MiKTI KaMTaMachl3 eTyIeri oCKepH
KBI3METTI KYKBIKTBIK KaMTaMacChl3 €Ty CYpaKTapbl KapacThIPbUIFaH. ABTOpJAPIbIH IMiKipiHINe, KeHiHri
YaKbITTaphl 9JEeMJEri OCKEePU-CAsICH TYPAKCHI3ABIK CalJapblHAH TYBIHIAWTHIH KAFBIMCBHI3 CajaapiaapIblH
QIJBIH ATYJIBIH 0acThl MIAPTHI — OCKEPH CallaJlaFbl BIHTHIMAKTACTBHIKTBI JKAIFACTBIPY. 3epTTey OaphIChIHIA
CIMI3IIH TOYEeJICI3IT KbUIIaphIHAH Oepri 9CKEepH KAyilCi3IiKTI KaMTaMachkl3 eTy/IEri aTKapblUIFaH Iiapaiap,
JKacajJFaH KeNiCiMIIapTTap, MEMIICKETTIH OCKepH CasCaThIHBIH HETi3iH KYpPaWThIH KYKBIKTBIK KyXKarTap,
OCKepH KbI3MET OarbITTApBIHBIH  CpEKILICTIKTepi 3eplelieHreH. 3epTTeyldiH MakcaThl Kasakcrau
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R.B. Botagarin, K.S. Musin

PecnyGuKachIHBIH 9CKEpH calla/laFbl XalbIKapasblK yibiMaapMeH xone Typkus PecmyGnukacer meH Peceit
®eneparyAChIMEH bIHTHIMAKTACTHIFBIHBIH KYKBIKTBIK HET131H jKOHE KYKBIKTBIK PETTEY CYpaKTapblH, COHBIMEH
KaTap Oacka Ja OCKepH BIHTHIMAKTACTHIK asChIHAA ATKApbUIBIN KEJIIeH MLIapajap/blH el Kayinci3mirin
KaMTaMachl3 €TyIeri THIMAUITT IJopeKeciH aHBIKTayAaH TYpaabl. 3epTTey >KYMBICTapbl KE3iHAE OCKEpH
cajaja jkacaJfaH KeJiciM IIapTTapra KYKBIKTBIK TalIay KYpTi3dy, CalbICTHIPMAabI-KYKBIKTHIK oficTepi
KOJITaHBUIBL. 3epTTeyIiH HopMaTHBTIK Heri3iH Kazakcran PecryOmmkaceasiy Koncturymusicel, Kasakcran
PecriyGnukaceiHBIH ocKep JoKTpuHaiapel, Kazakcran meH Typkusi pecryOiMKalapblHBIH apachlHIarbl
9CKepH BIHTHIMAKTACTBIK TYpPAJIBl KeJiciMIep, 9CKEepH BIHTBIMAKTACTHIK JKOCIApiiap MEH e3re 1€ CKepH
BIHTHIMAKTACThIKKA AsCHIHIAFbl KYKBIKTHIK KY)KaTTap Kypaiabl. ABTOpiap Kepiui enjepMeH Oei0iT emip
CYPYAl KaMTamachl3 €Ty YVIIiH 9CKepH BIHTBIMAKTACTBIK OPHATY CJIIH OCKePH KayilCi3diriH KaMTaMachl3
eTyZeri Ke3 KeJIreH MEMJICKETTIH aca MaHbI3Ibl KbI3METTEpiHIH Oipi JereH KOPHIThIHAbIFA Kenai. COHBIMEH
KaTap, 9CKepH cajaja TOKIpHOe aaMacy YIIiH 9CKEePH KbI3MET CallaChIHAAFbl KYKBIKTBIK 0a3aHbl JKeTUIIipy
OOMBIHIIIA YCHIHBICTAp JKacala bl

Kinm cezdep.: Kazakcran Pecybmmkacer, Typkust PecrryOnukacsl, ackepu Kayincisaik, Koncturynus, sckepu
JIOKTOpUHA, 9CKEPH CasicaT, 9CKEPH KbI3MET, KEJiCIM MIapT, BIHTBIMAKTACTBIK, KYKBIKTHIK KAMTaMachI3 eTy.

P.b. borarapun, K.C. Mycun

IIpaBoBbie 0cHOBBI coTpyaHuYecTBa PecnyOosmmku Kaszaxcran ¢ 3apy0exHbIMU
CTPaHaAMM B BO€HHOI1 cdepe: BONPOCHI BOCHHOM MOJUTHKHU U CJIYKObI

B crathe paccMoTpeHBI BOIpOCHl coTpyaHH4YecTBa PecryOmmknu KasaxcraH ¢ HEKOTOPBIMHU 3apyOe:KHBIMHU
CTpaHaMH B COBPEMEHHOW BOCHHOH cepe, HAIpaBiIeHWsS BOCHHOH IOJHUTHKH, IIPABOBOTO OOECHEUECHUS
BOMHCKOHM CIIyxOBl B o0ecredeHHH BOEGHHOH Oe3omacHocTu. [Io MHEHHIO aBTOpPOB, IVIaBHBIM YCIOBHEM
NPEOTBPAICHUs] HETaTHUBHBIX IOCIECTBHH, BO3HUKAIONIMX B pE3y/lbTare BOCHHO-IIOJIUTHYECKOI
HecTaOMIIBHOCTH B MUpE, SIBIISIETCS IIPOJIOJDKEHIE COTPYAHNYECTBA B BOGHHOH cdepe. B xone nccnenoBanus
OyIyT pacCMOTPEHBI NPENPUHATHIC MEPBI I10 00ECIIeYeHHIO BOCHHOH 0€30I1aCHOCTH 3a T'0Jibl HE3aBUCHMOCTH
CTpaHBbl, 3aK/IIOYEHHBIE JJOIOBOPHI, IPABOBBIE JOKYMEHTBI, COCTABIIAIOIINE OCHOBY BOEHHOW IOIMTHKU
TOCy/apCcTBa, OCOOCHHOCTH HAIIPaBJICHUI BOGHHOH ciIykObl. Lledb ncciaemoBaHHS COCTOHMT B OIpPEACIICHUN
MPaBOBOH OCHOBBI M BOIPOCOB MPABOBOTO PETYIMpOBaHMs cOTpydaHuuecTBa PecmyOmuxu Kazaxcran c
MEXTyHapOIHBIMH OpTraHHu3annsiMu BoeHHoH cdepsl n Typenkoit Pecrybmmkoit n Poccuiickoit denepariet,
a Take CTeneHH 3()(EKTUBHOCTH MEPONPHUSATHH, NPOBOAMMBEIX B paMKaxX JpPyTHX BHUIOB BOECHHOTO
COTPYJHUYECTBA, B 0OecrieueHnH 6e30I1acHOCTH CTpaHbl. B xoze uccieoBaTensckoi paboThl IPUMEHSIINCH
CPaBHUTENIBHO-IIPABOBbIE METO/bl IIPOBEIEHUS [IPABOBOIO aHalIW3a JOrOBOPOB, 3aKJIIOYCHHBIX B BOCHHOM
cdepe. HopmatuBHyI0 OCHOBY HccnenoBanus cocraBuiad Koncruryuus Pecny6muku KasaxcraH, BoeHHbIe
nokTpusbl Pecryonmku Kazaxcrad, cornamieHuss 0 BOGHHOM COTPYAHMYECTBE MEXAY Ka3aXCTAHCKUMHU U
TYPELKHMH peCIyOIMKaMH, IUIaHBl BOGHHOTO COTPYAHHYECTBA W WHBIE MPABOBBIE JOKYMEHTHI B PaMKax
BOEHHOTO COTPYIHHMYECTBA. ABTOPHI IMPUIILIH K BBIBOAY, YTO YCTAHOBJIEHHE BOSHHOTO COTPYIHHYECTBA C
COCEJHUMH CTpaHaMH Uil OOECIICUCHHS] MHPHOTO COCYIIECTBOBAHHUS SBISICTCS OJHOW W3 BasKHEHIIMX
(byHKIHMI M000TO TOCYIAapCTBa B 00ECTIEYCHUH BOSHHOW 0e30macHOCTH cTpaHbl. Kpome Toro, OymyT maHBI
PEKOMEHIAINHN 110 COBEPIICHCTBOBAHHIO NPAaBOBOH 0a3bl B chepe BOMHCKOMN CITyKOBI It 0OOMEHa OIBITOM B
BOCHHOI cepe.

Kmiouesvie cnosa: Pecniyonuka Kaszaxcran, Typenkas Pecry6inka, BoeHHass 0e30mMacHOCTh, KoHCTUTYIHSA,
BOCHHAs JOKTPHHA, BOCHHAsS [IOJIMTHKA, BOCHHAs CITy»k0a, COTlaleHune, COTPYAHNYECTBO, MPaBOBOe obecre-
YCHHE.
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Certain issues of legislative regulation of digitalization of healthcare in Kazakhstan

The aim of the work is to identify the imperfections of legal regulation that hinder the realization of the right
to health care through the digital format of receiving medical services. To consider this topic, the authors
studied the norms of national legislation affecting the processes of informatization of all spheres of the econ-
omy and digitalization of health care, in particular, through system analysis, comparative-legal and formal-
legal methods. As a theoretical basis, the authors studied legal scientific literature, documents of international
organizations devoted to the subject of the study. In conclusion, the authors highlight the significant role of
protection of personal medical data and principles of ethical application of artificial intelligence in the regula-
tion of social relations in the field of digitalization of health care and the need to revise and harmoniously
combine the norms of different legal acts regulating the digital development of health care.

Keywords: right to health care, digitalization of healthcare, regulation of healthcare digitalization, protection
of medical data, artificial intelligence, ethical principles of Al law on Al digital code.

Introduction

Intensive introduction and use of informatization products based on digital technologies are aimed at
providing a positive effect on the quality of medical services and expanding ways for Kazakhs to exercise
their constitutional right to health care. Development and use of digital technologies in this area both in the
Republic of Kazakhstan and in the world are ahead of their legal regulation, restricting citizens’ access to
health care. In any case, such technological advances require the updating of legal support for this area. Re-
vision of those parts of the legislation that directly regulate public relations in the field of digitalization of
health is needed.

The aim of this work is to establish the inadequacy of legal regulation of digital health development
based on scientific research. To achieve this goal, it is necessary to explore the imperfections of the legisla-
tion that hinder further regulation of the development of digital health and to identify ways of eliminating
such imperfections.

The stated research goal is achievable if the following tasks are completed:

— establishing new areas of legal regulation arising from the introduction of the latest technological
tools for digitalization in the field of medical services;

— studying foreign experience in regulating new areas of digital healthcare by analyzing the legislation
of foreign countries and international regional organizations;

— 1identifying specific problems that lead to incomplete national legal regulation of digital transfor-
mation in healthcare.

In Kazakh jurisprudence, the legal regulation of the health care digitalization and the role of such regu-
lation in ensuring the right to health care were not the subject of a comprehensive scientific-theoretical study.
At present, only some legal issues of digitalization of health care are considered: protection of personal med-
ical data (S. Arynova, S. Nuragliev); violation of patients’ rights caused by automation of processes and in-
troduction of artificial intelligence in medicine (M.U. Bayeshova); legal issues arising from the introduction
of telemedicine (R.S. Makacheva); the problems of methodology of integration of legal requirements into
development and processes of e-health technologies (H. Purtova.).

Among foreign authors the problems of legal regulation and ensuring digitalization of health care have
been studied by such scholars as Caroline Ball, Silven A.V., J.G. Hodge Jr., Vincent Liu, Adil Hussain Seh,
Katarina Jonev-Cirakovié¢, Jodo V. Cordeiro.

* Corresponding author. E-mail: tazhieva.marzhan@yandex.ru
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Certain issues of legislative ...

In the Russian legal science, there is also a fragmentation of studies and a lack of complete scientific-
theoretical development. Significant contribution to the study of issues of legal regulation of medical ser-
vices was made by S.M. Grishin; issues of legal and information support are considered by V.S. Bulanova;
Attempts to comprehend the existence of uncertainty in the legal framework of telemedicine implementation
made by N. Makareko and M. Davydova; consideration of risks such as data theft and the likelihood of med-
ical errors caused by the process of digitalization of the medical sphere was carried out by M. Vlasova.

Thus, the lack of solid scientific insights in the field of legislative regulation of healthcare digitalization
in Kazakhstan and the exceptional relevance of improving the provisions of this legislation to ensure the
health care rights and successful healthcare reform are the main reasons for studying the chosen topic.

Materials and methods

As part of the study, the norms of foreign and international legislation were analyzed and systematized.
The study also examined leading jurists’ works on the legal regulation of digital technologies.

The study’s methodological basis included general philosophical methods, such as the dialectical meth-
od, which was employed to reveal the interrelationships between digital processes and legal norms. The
method of comparison was used to contrast different legislative approaches, while logical analysis was em-
ployed to examine legal constructs.

Specialized legal methods were also employed, including the formal-legal method for analyzing norma-
tive legal acts, the comparative method to identify peculiarities in the regulation of different legal systems
and the method of legal modeling to theoretically reconstruct possible legislative developments.

This theoretical study is based on the analysis of secondary data and did not involve conducting empiri-
cal experiments or collecting statistical information.

In order to establish new areas of legal regulation arising from the introduction of the latest technologi-
cal tools for digitalization in the field of healthcare services, the latest international documents adopted by
the international community within the framework of the UN, UNESCO and WHO were studied. Thanks to
the study of international provisions, new issues related to the further development of national legislation
have been identified in view of the emergence of new areas of legal regulation.

An understanding of foreign experience in regulating new areas of digital healthcare was achieved by
reviewing the legislation of foreign countries and international regional organizations. To understand the
theoretical background of the foreign approach to regulatory measures for the introduction of Al in
healthcare and the problems of personal medical data protection, the authors also relied on the work of for-
eign and domestic legal scholars.

Identifying specific problems that lead to weaknesses in national legal regulation of digital transfor-
mation in healthcare has been achieved by studying the provisions of current national legislation and draft
regulatory legal acts proposed by legislators for discussion and public review.

Results

With the intensification of healthcare digitalization, there is a need to develop a regulatory framework
aimed at regulating public relations associated with the introduction of digital technologies in various areas
of public health. Kazakhstan has been working on the adoption of a Digital Code for the past few years. The
adoption of such an act could give new impetus to the development of rules and principles of digital legisla-
tion. The draft Digital Code of the Republic of Kazakhstan, proposed in 2024, although it contains rules re-
garding the protection of personal data and rules governing the safe use of artificial intelligence, which have
become major technological trends, it does not contain separate provisions dedicated to digital healthcare. In
short, the provisions of the Code are generalized and cannot directly regulate the healthcare digitalization.
This, in turn, may hinder the use and legal support of high-tech approaches in medicine, such as diagnosing
diseases using artificial intelligence, providing services through telemedicine, introducing a unified medical
information system and the transition of medical documents to digital format under the principle of conver-
sion to paperless medicine, which means storing medical data of individuals in electronic databases.

In order to develop such a regulatory legal act and the establishment of the regulatory framework as a
whole, it is important to understand global trends in the field of protection and ensuring rights when using
digital technologies for the relevant and harmonious evolution of national legislation in this area. Inventing
national legislation, it is decisive to take into account its compliance with international standards in digitali-
zation, as this helps to apply generally accepted approaches, strengthening international coordination around
the problem and enhancing the country's image in the international arena, turning it into a reliable partner for
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further cooperation. In order to build a global digital governance architecture, the UN calls for regulatory
initiatives to focus on areas such as the use of artificial intelligence, protection of children’s rights, data pro-
tection, cyber security, the digital economy, digital inclusion, and others [1]. In 2024, the UN adopted the
Pact for the Future, which included the Global Digital Compact as an annex, which represents a roadmap for
global digital cooperation in the use of digital technologies and the elimination of digital inequality in the
world. One of the objectives of the Compact is to build an inclusive, open, safe and secure digital space in
which human rights are respected, protected and promoted. To this end, States have committed to developing
national laws on digital technologies in accordance with international law and the Sustainable Development
Goals. Taking measures to govern artificial intelligence in accordance with public interests and strengthening
international cooperation is also one of the tasks that the international community sets for itself on the path to
establishing a comprehensive framework for digital governance. Developing appropriate approaches to data
management and protection is another task aimed at eliminating risks in the collection, exchange and pro-
cessing of data, which is only possible with the adoption of effective standards for the protection of personal
data and privacy [2]. Particular attention should be paid to the compliance of future national regulations gov-
erning the healthcare digitalization with the Recommendation on the Ethics of Artificial Intelligence adopted
by UNESCO in 2021. Documents contains provisions on the ethical implementation of technologies created
on the basis of artificial intelligence in many areas of public life, including healthcare, emphasizing the ethi-
cal and legal responsibility of the state for building an effective strategy for the use of these technologies [3].
As one of the leading principles of the Global Strategy for Digital Health, WHO proposes the use of digital
technologies in the interests of health, ensuring patient safety, observing professional ethics, taking into ac-
count such aspects of digitalization as interoperability, intellectual property, data security [4]. Thus, the in-
ternational community, represented by the main international institutions, recognizes the importance of en-
suring rights in the digital healthcare, focusing the attention of governments on creating a safe digital space,
protecting personal medical data and the ethical use of artificial intelligence technologies in medicine.

In terms of legal regulation of the collection, use and processing of personal medical data, along with
international standards, it is important to pay attention to the experience of states where regulation of the is-
sue has been adopted to date in order to understand innovative approaches and best practices for possible
further adaptation in national legislation. In 2018, the General Data Protection Regulation came into force in
the European Union [5]. According to these Rules, personal information used and processed in the healthcare
sector is classified as “sensitive data” requiring additional protection [6]. This category of medical personal
data includes information related to the health status of the data subject, which reveals information regarding
the past, present or future physical or mental health of the data subject. This category of information includes
data about an individual obtained during registration and provision of health care services; information that
uniquely identifies an individual; results of testing or examination of a body part or bodily substance; and
any information about a disease, disability, risk of disease, medical history, clinical treatment, or physiologi-
cal or biomedical condition of the data subject, regardless of its source. (Recital 35 of GDPR) [5]. Biometric
and genetic data are also classified as data with a special confidential status. (Recital 34 of GDPR) [5].

The collection, recording, organization, structuring, storage, adaptation, retrieval, consultation, use, dis-
closure by transmission, provision or dissemination, erasure and destruction of data constitute data pro-
cessing (Article 4(2) of the GDPR) [5], for which the rules clearly set out the conditions and indicate the
principles that must be observed by data controllers. Data processing must be subject to the principles of
lawfulness, fairness, transparency, purpose limitation, data minimization, accuracy, storage limitation, integ-
rity and confidentiality (Article 5 of the GDPR) [5]. Since personal medical data is classified as information
with a special status, the Rules, as stated, prohibit its processing without a legal basis for doing so. If the pro-
cessing is carried out without a legal basis, it is considered unlawful, and the only legal basis for processing
is the express consent of the person (Article 9 of the GDPR) [5]. The rules clearly set out the rights of data
subjects to data protection (Articles 12-22 of the GDPR) and the duty of the data controller to protect the
data of subjects (Articles 24, 32 of the GDPR) [5]. The main feature of the Rules is that they are aimed at
strengthening the rights of citizens to control the processes of collecting, storing, processing and transferring
their medical data by providing consent. In strengthening the rights of data subjects, the data operator is
obliged to notify the data subject, i.e. the person to whom the medical information belongs, without undue
delay about a leak of his/her data if there is a possibility that the breach of personal data protection will entail
a high risk to the rights and freedoms of individuals (clause 1 of Article 34 of the GDPR) [5]. According to
Rebecca Ong, relevance of such a notification is that on the one hand, it promotes the individual’s right to
information, which allows them to mitigate the risks and consequences of unlawful disclosure of their per-
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sonal information, and on the other hand, it can serve as an incentive to strengthen the security strategy for
this type of information [7]. These provisions therefore reflect the principle of granting individuals the right
to personal participation in the processing of their personal data as provided for by international law, in par-
ticular the provisions of the International Covenant on Civil and Political Rights, according to which every
individual has the right to request the correction or deletion of personal information if it has been collected or
processed violating the law [8]. The rules also regulate the process of revoking consent to data processing
and the obligation of the data operator to ensure ease of revocation of consent to data processing (clause 3 of
Article 7 of the GDPR) [5]. In addition, the process of transferring consent to data processing by persons un-
der 16 years of age is regulated (clause 1 of Article 8 of the GDPR) [5].

The Code of Kazakhstan on Public Health and the Healthcare System [9] contains a legal definition of
personal medical data as personal data containing information about the health of an individual and the med-
ical services provided to him, recorded on electronic, paper or other tangible media, but according to this
definition they do not constitute data with a particularly sensitive status and are not provided with additional
protection measures. (clause 2 of Article 58 of the Health Code) [9]. We believe it is appropriate to give per-
sonal medical data a special sensitivity status within the framework of national legislation, since they may
represent information about the mental and physical condition of a person, the results of examinations, genet-
ic characteristics and diagnoses. Such information may reveal vulnerable aspects of a person’s life, which in
turn may become a reason for social pressure, discrimination, and violate the trust between the patient and
the attending physician, as Ibrahim A.M. and colleagues believe [10]. Ensuring the confidentiality of person-
al medical data of individuals, along with ensuring their protection and security, as well as patient access to
their personal data, is one of the principles of digital healthcare in Kazakhstan (clause 3 of Article 57 of the
Health Code) [9]. Ensuring the confidentiality of medical data is the responsibility of medical workers and
employees of healthcare entities in accordance with the laws of the Republic of Kazakhstan (clause 7 of Ar-
ticle 61 of the Health Code) [9], and the aggregator, which is the controller of personal medical data that col-
lects, processes, stores, and provides data, is also indicated as being responsible for its protection (clause 3 of
Article 58 of the Health Code) [9]. However, the Code does not provide for a rule that obliges any of the
listed parties to notify the data subject of a leak or illegal use of his medical data for the purpose of further
actions to eliminate the leak or other types of illegal violation of data confidentiality. The procedure for ap-
propriate measures to prevent or mitigate the consequences of violations, as well as judicial recourse for
moral or material harm remedy caused to the data subject by a violation of data security is not considered.
The Code states that the specifics of protecting electronic information resources where personal medical data
is stored are determined by the legislation of the Republic of Kazakhstan on informatization and on personal
data and its protection (clause 1 of Article 62) [9], and are not directly regulated by the Code, which is why
the specifics of the regulated area and the special nature of the protecting data are not taken into account.
There are serious shortcomings in the legislation on personal data regarding the protection of the rights of the
data subject and liability in the event of illegal use or dissemination of medical data. In particular, the Law of
the Republic of Kazakhstan dated May 21, 2013 No. 94-V “On personal data and their protection” [11] does
not provide for the obligation of the person responsible for organizing and processing data to notify the sub-
ject of information, which would comply with international human rights standards and foreign practice.
Since the procedure for notifying the data subject has not been considered, the procedure for liability for
breach of the obligation is also unclear [12].

Thus, the transition to paperless medicine in the Republic of Kazakhstan is accompanied by the risks of
violation of the confidentiality of personal medical data of citizens stored in electronic information systems.
Medical data of persons constitutes the secret of a medical worker (clause 1 of Article 273 of the Health
Code) [9] and, in turn, may contain extremely sensitive information, the illegal dissemination of which may
cause psychological discomfort, stigmatization and discrimination at the workplace. It also may create a rea-
son for fraud if it falls into the hands of third parties whose goal is to extract benefits [13; 123]. Responsibil-
ity for the unauthorized use of individuals’ medical data is also a matter of significant importance in connec-
tion with the emergence of such risks associated with the digitalization of healthcare for citizens. Unfortu-
nately, the regulation of these problems is not reflected in domestic legislation and requires further elabora-
tion, development and implementation in accordance with international standards.

Establishing of electronic databases has led to the introduction of artificial intelligence (Al)-based tech-
nologies for their processing. As Alowais S.A. and colleagues argue, such high technologies in healthcare are
aimed at solving many problems related to the diagnosis of diseases, automation of patient care tasks, reduc-
tion of medical costs, time saving, and solving the problem of healthcare management [14]. These innova-
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tions have not bypassed Kazakhstan. The use of Al has not received extensive legal regulation in Kazakh-
stan, although today the areas of medicine in which the achievements of the Medtech industry will be im-
plemented have already been determined. The innovative developments representing promising niches in
healthcare, according to the results of the study, were recognized as the use of a clinical decision support sys-
tem in the diagnosis of oncological diseases of the mammary gland and lung using artificial intelligence and
work on the Cerebra software for detecting early signs of stroke based on artificial intelligence and machine
learning [15]. There are currently no generally accepted international standards in this area that could serve
as a basis for national regulations. Establishing specific rules for the use of Al is complicated by the fact that
the industry is still in its development stage, and when developing legislation, it is necessary to take into ac-
count all the risks and uncertainties of these technologies. Thus, legal regulation of the use of Al in various
spheres of society has lagged behind technological development. According to Tlembaeva Zh.U., since
healthcare is a conservative and sensitive area of life, and is directly related the health care right, the intro-
duction of modern technologies in this area and further legal regulation requires a balanced approach, which
will not result in excessively detailed regulation that will hinder the development and implementation of
technologies, but will also ensure high safety standards and respect for patients’ rights [16; 1124].

The introduction of Al technologies in the healthcare sector was initiated within the framework of the
state program Digital Kazakhstan in 2017 [17]. One of the key results within the framework of the Concept
for the Development of Electronic Healthcare for 2013-2020 [18] is the creation of a regulatory framework
to stimulate the development of electronic healthcare systems in medical organizations. The Concept of Le-
gal Policy of Kazakhstan until 2030 [19] the need to work on codifying the regulation of the introduction and
use of information and communication technologies, communications, data processing, digital assets, indus-
trial automation, information security, machine learning and artificial intelligence, and the protection of the
rights of personal data subjects is mentioned. At the present stage, there is fragmentary regulation of the
mentioned problems within the framework of some regulatory legal acts. Some concepts used in the sphere
of regulation of digital technologies were covered by the Law of the Republic of Kazakhstan dated Novem-
ber 24, 2015 No. 418-V LRK. On informatization. The rules for using artificial intelligence are also partially
contained in the Code of the Republic of Kazakhstan dated July 7, 2020 No. 360-VI LRK On the health of
the people and the healthcare system in the context of the use of information and communication technolo-
gies. In addition to these laws, the Concept for the Development of Artificial Intelligence for 20242029 [20]
specifies following acts as the basis for the legislative framework in the field of Al: Law of the Republic of
Kazakhstan dated July 5, 2004, No. 567 “On Communications”, Resolution of the Government of the Repub-
lic of Kazakhstan dated December 20, 2016 No. 832 “On approval of uniform requirements in the field of
information and communication technologies and ensuring information security”, Order of the Minister of
Digital Development, Innovation and Aerospace Industry of the Republic of Kazakhstan dated October 14,
2022 No. 385/NK “On approval of the Data Management Requirements”. The concept of digital transfor-
mation, development of the information and communication technology industry and cyber security for
2023-2029, approved by the Decree of the Government of the Republic of Kazakhstan dated March 28, 2023
No. 269, contains provisions aimed at developing this industry in Kazakhstan and stimulating the introduc-
tion of Al in various areas of the economy and social life of citizens. The above-mentioned Al Development
Concept, among other things, shows elements of legislation that require serious revision to achieve full regu-
lation of the industry. Thus, it has been established that the conceptual apparatus of the sphere has not been
established, the rules for the ethical use of Al have not been developed based on international standards are
not elaborated. The scope of regulation of artificial intelligence has not been defined, there is no regulation
of the relationship between subjects of artificial intelligence, including the competencies of government
agencies. The issue of the duties and responsibilities of subjects in the field of artificial intelligence has not
been worked out, there are no technical requirements for technical devices and technologies based on Al
Studying the provisions of the draft Law on Artificial Intelligence submitted for public discussion, one can
see that the act does not define clear boundaries for the use of Al in various areas of human life, that is, it
does not define in which specific areas the use of Al is permissible in the Republic of Kazakhstan and does
not indicate the boundaries of the penetration of Al into human life. The draft law contains general rules for
the use of Al, without distinguishing between rules for specific areas, taking into account their characteristics
and specifics.

Since two projects are presented for discussion — the draft law on Al and the Digital Code, the ques-
tion of the correlation between the two acts arises. It is not yet clear in which of them it would be appropriate
to place the basic principles of regulation and the necessary terminology, which would serve as the basis for
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regulation for all sectors, including the healthcare sector. On the one hand, the Code has a higher legal force,
and it should contain the main provisions for regulating digital transformation, of which Al is a part; on the
other hand, Al-based technologies are used in many areas of the economy and public life. Therefore, the task
arose to eliminate duplication of norms in these acts [21]. Since there is no general regulation of Al in Ka-
zakhstan yet and only the outlines of future regulation have been made, and due to the fact that this techno-
logical industry is still going through a development phase, today, preparing rules for the use of Al in
healthcare, it is necessary to focus on the recommendations of international organizations and the practice of
foreign countries, which are mainly related to the development of rules for the ethical use of Al in
healthcare. In order to fully regulate this problem and adopt clear legal rules applicable in such a sensitive
area, it is necessary to develop principles for building trust in Al before delving into the development of spe-
cialized regulation [22; 45-48], which is not possible until general principles and standards for the use of Al
are established for all areas. On the other hand, the development of ethical principles, as scientists argue, be-
fore the creation of laws typical for a narrow sphere, serves as a foundation that helps to determine the main
values on which the rules will be based, to link generally accepted approaches and to harmonize national
norms with international standards. Moreover, ethical principles are more flexible and adaptive to technolog-
ical development, changes and new challenges and risks that accompany the development process, compared
to laws that may become outdated and lose their functionality as technology advances [23]. The absence of
codified norms in this area does not eliminate the need and does not tolerate delay in the preparation of ethi-
cal principles. According to the program documents on the development of Al the introduction of these
technologies is intended to stimulate technological and economic growth and move to a new national idea of
Generative Nation [20]. It turns out that the future development of the nation is closely linked to the devel-
opment of Al technologies, which requires preliminary work to prevent risks, timely adaptation, creating
trust in technologies, and their fair distribution. Regarding the digitalization of health care, the UN Secretary-
General in his report on the implementation of economic, social and cultural rights in all countries, with a
special emphasis on the role of new technologies, confirmed that technologies developed in a responsible
manner have a high potential for strengthening rights, while otherwise they can cause risks which contradict
the right to health care, and stated the need to develop the necessary legal framework [24] (Question of the
realization of economic, social and cultural rights in all countries: the role of new technologies for the reali-
zation of economic, social and cultural rights: Report of the Secretary General. Geneva: Office of the High
Commissioner for Human Rights; 2020.

At the present stage, WHO has presented guidance on the ethics and governance of Al in health care,
which indicates six main ethical principles, each of which is based on human dignity and the value of a per-
son. The organization proposes universal principles that are most appropriate for the use of Al in healthcare,
and their implementation may vary depending on religious, cultural and other social characteristics. Thus,
according to WHO experts in the field of health care, it is necessary:

1. maintaining a balance between human autonomy and Al autonomy, which means that when transfer-
ring some tasks to technologies, individuals should not be deprived of control over the entire healthcare sys-
tem and the solution of medical problems, since there is a risk of erroneous interpretation of medical data and
others, the principle of reversibility of Al decisions and ensuring data security should be observed. All Al-
based medical decisions must be made with the patient’s informed consent.

2. Al technologies promote the safety of the individual and the interests of society in order to avoid
mental and physical harm to the individual. The design, implementation and use of Al should include
measures of its safety and quality. Al solutions should not lead to stigmatization or discrimination against an
individual because the individual has a condition diagnosed by the Al.

3. make Al-based solutions understandable and transparent to users, developers and government regula-
tors. A clear and transparent explanation of the processes of Al technology engagement should be provided
for oversight and proper auditing, and for those who may make enquiries about the role of Al in medical de-
cision-making and the mechanism for making such decisions.

4. Ensuring responsibility and accountability of those using Al to make medical decisions. Mechanisms
should be developed to ensure that individuals and groups harmed by algorithmically informed decisions are
heard and redressed. Institutions should be held legally accountable for Al decisions and a mechanism for
redress for those affected should be developed. It is important to build a model where all parties involved in
the development and implementation of Al are held equally accountable, which obliges all parties to act in
good faith and minimize the risks of harm.
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5. Ensuring inclusiveness and equity in the use of Al. Advances in Al should be distributed equitably
regardless of income, gender, age and other attributes. Fairness and inclusiveness must be seen everywhere.
For example, when developing Al, companies should attract workers from different cultures and back-
grounds. When Al is implemented, it should not only be available in high-income countries, but also be
adaptable in low- and middle-income countries as well. Developers need to take into account the diversity of
languages. Governments need to ensure equal distribution of technology across different ethnicities, and so
on.

6. The use of responsive and resilient Al. Al developers need to design Al to meet the demands placed
on it in a particular situation. Governments should allow the use of Al that is consistent with health promo-
tion and protection. Sustainability is about Al being designed to reduce its ecological footprint and human
impacts on the environment. Governments should consider the need to train workers in the use of Al and
think through the challenges associated with job losses with the introduction of Al [25].

These ethical principles serve as a basis for each society to develop its own principles and standards,
taking into account cultural specificities, the level of economic and technological development, and other
factors that determine the process of implementing and regulating Al in healthcare. Another feature of the
development of national guidelines for the Al implementation is the involvement of representatives of the
medical community, who will have direct interaction with Al, scientists, authorities, and technology devel-
opers in their development. For example, in the Russian Federation, the Technical Committee for Standardi-
zation TC 164 “Artificial Intelligence” was specially established to develop standards. The committee con-
sists of users of Al technologies, representatives of technology companies, relevant universities, scientific
organizations, and representatives of federal executive authorities. Currently, most states use national stand-
ards and principles specific to each state, and these vary depending on the type of Al technology used. In
India, for example, the Central Drug Standards Control Organization is responsible for regulating Al-based
medical devices. The agency has adopted guidelines for the use of Al in medical devices that are designed to
ensure the safety and effectiveness of Al-based medical devices. In Brazil, the National Health Surveillance
Agency is responsible for regulating Al-based medical devices. The agency has published guidelines for the
use of Al in medical devices, which serve to ensure the safety and effectiveness of Al-based medical devices.
In South Africa, the South African Health Products Regulatory Authority is responsible for regulating Al-
based medical devices. The Authority has developed guidelines for the use of Al in medical devices, which
focuses on ensuring the safety and effectiveness of Al-based medical devices. In Singapore, the Health Sci-
ences Authority is responsible for regulating Al-based medical devices. The guidance adopted by the Au-
thority is also aimed at regulatory support for the use of Al in medicine to ensure safety. In South Korea, the
Ministry of Food and Drug Safety is responsible for regulating Al-based medical devices. MFDS has pub-
lished similar principles for the application of Al for medical purposes [26; 33—-38].

Returning to the experience of the Russian Federation, where a special committee was created to devel-
op principles for the use of Al, it is important to note the work of the subcommittee PC 01 “Artificial Intelli-
gence in Healthcare,” which was created as part of it. According to the results of the work of PC 01, GOST
59921 “Artificial Intelligence Systems in Clinical Medicine” was adopted, which deals with the procedure of
technical and clinical trials of medical systems based on Al and GOST 59276 “Artificial Intelligence Sys-
tems” and a large number of other industry standards [27; 7-8].

The question of adopting such principles, rules and standards in Kazakhstan remains unresolved. Of
course, it is necessary to rely on universal ethical principles, which are based on the value of human life and
health. But also, of course, in our opinion, country specifics should be taken into account when preparing
domestic principles for the use of Al in healthcare. It is critical for Kazakhstan’s Al standards in medicine to
reflect the need to ensure equity in the distribution of high-tech medical care because evidence shows that
there is a gap in access to high-tech medical services for urban and rural populations [28; 10—15]. Another
ethical consideration is the development and implementation of Al that could adapt to different cultures and
languages, given the cultural diversity of Kazakhstan society and the use of multiple communication lan-
guages.

Thus, this work systematizes the norms of international, foreign and national legislation and analyses
scientific works by scholars in the field of regulating certain social relations in the area of digitalization of
healthcare. Unlike other works that emphasize the existence of certain new areas of regulation that have
emerged with the onset of digital transformation in the healthcare sector, the authors have comprehensively
examined the legal and theoretical basis for proposing a framework for a national approach to resolving the
aforementioned problem.
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The novelty of the study lies in the combination of data from international documents (UN, UNESCO,
WHO), foreign legislation and scientific works of lawyers, which allows for the development of a compre-
hensive picture of the legal regulation of digitalization and the identification of directions for the further de-
velopment of the legal system.

Based on the study of international norms and foreign experience, specific issues have been identified
that require new approaches to legal regulation in line with international standards and taking into account
national specificities and the specifics of the regulated sphere as a whole. In particular, it has been estab-
lished that personal medical data is recognized as particularly sensitive data requiring special protection
measures, and that there is no established procedure in Kazakhstan for applying to the courts to protect the
right to personal data protection. The study revealed the significant role of ethical approaches, which form
the basis for the legal regulation of Al use in healthcare. The study also identified a problem with the rela-
tionship between several acts designed to regulate the digitalization of all areas, including healthcare.

Discussion

The results of this work have shown that although the world has not yet adopted specific legal standards
establishing clear rules of conduct regulating social relations related to the digitalization of various spheres,
the digitalization of such a special sphere as health care requires special regulation, as it is characterized by
special sensitivity, because it is related to the well-being, health and life of people. The transition to a paper-
less format of medicine and the formation of voluminous databases of electronic data with medical infor-
mation that belongs to individuals, gives personal medical information a special status requiring additional
protection measures, without the application of which there is a vulnerability of individuals to unlawful use
of personal medical data, associated with violation of the right to protection of personal data and personal
inviolability and confidentiality. The expediency of raising the status of personal medical information and
taking additional protection measures and strengthening the right of the subject of information to personally
participate in the process of collection, processing, transfer, storage and destruction of personal medical data,
having the opportunity to be notified of its illegal use in order to recover the damage caused.

Building databases with personal health records containing diverse and complex medical data requires
the implementation of emerging technologies such as Al to facilitate the process of data management and
data interpretation and processing. And the introduction of Al into the medical field aims to simplify diagno-
sis, create treatment plans, monitor health conditions and generally optimize healthcare operations. There are
many risks and uncertainties associated with the introduction of Al-based technologies in healthcare, as Al is
undergoing rapid development and its applications are constantly expanding, which in turn prevents the
adoption of strict codified regulation in the form of laws and codes of practice. Therefore, international
trends of Al control in healthcare are expressed by the development of ethical principles, which are applied
in many foreign countries based on the standards of WHO and other international organizations. Ethical
standards for Kazakhstan should contain provisions that take into account linguistic and cultural diversity
and the existing inequalities in the high-tech equipment of medical facilities in urban and rural areas, which
creates inequalities in access to high-tech medical services among urban and rural residents.

The results of the study revealed the problem of correlation between the norms of the Digital Code and
the Law on Al in case of entry into force of both acts, in the context of priority of application of their rules
in the field of use of Al and protection of personal data. At the current stage, there is no certainty about the
inclusion of rules on the regulation of digitalization of healthcare in the Law on Al and the Digital Code, just
as it is not clear how the norms of the two new acts will interact with the rules of the sectoral code in the
field of healthcare — the Code on Public Health and Healthcare System. Such legal ambiguity requires the
development of a clear system of interaction between different items of legislation. The work on the selected
problem has shown the importance of the development of domestic legal and regulatory framework for the
process of digitalization of healthcare in accordance with international standards, as they set the directions
for further development of activities to build a secure digital environment in the states, where ensuring the
consistency of national legal policies facilitates the process of cooperation in combating the challenges and
risks associated with digital transformation around the world.

Comparison of the obtained results with the works of other authors (Yelegen A. Ye., 2023; Tlembaeva
J.U., 2022; Konusova V.T., 2023) in the framework of scientific discussion shows that having studied the
approaches in regulation established by universal and regional international organizations and having con-
sidered the peculiarities of foreign and current state of domestic regulation, specific approaches were pro-
posed for the protection of personal medical data and development of ethical principles for the introduction
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of Al in health care, taking into account cultural diversity and eliminating the imbalance in the health care
system. The results of this paper confirm the relevance of the problems highlighted in earlier studies and
suggest logical ways to address them by distinguishing the regulation of healthcare Al from other areas of
social life and taking a specific approach in ensuring the protection and privacy of personal health data.

The results of this study are limited by the lack of empirical data in the field of legal regulation of digi-
talization of health care, which is due to the fact that the problem of regulation of digitalization of health care
in domestic science is in its initial stage, which complicates the collection of empirical data and requires a
preliminary theoretical understanding that would create a basis for further collection of empirical data.

The findings can be used to develop legal regulation of the process of digital health development in Ka-
zakhstan, which would help to distinguish the regulation of this process from the development of regulatory
measures of digitalization in other areas of the economy and society. The proposed results could contribute
to more effective control over the protection of citizens’ personal health data and the representation of the
capabilities of Al systems in medicine and health care, which could increase users’ trust in high technology
and enhance the enforcement of the right to health protection.

A promising direction for further research could be to examine inconsistencies and gaps in domestic
legislation and its compliance with international standards and approaches with the adoption of the Al Law
and the Digital Code. Exploring cyber security in healthcare, assessing the risks of medical data breaches and
breaches of the right to security of personal data, and issues of liability for unlawful use of data are also of
research interest. The legal personality of Al in medicine and healthcare, as well as issues of liability for
harms caused by Al and related liability issues could be the subject of future research endeavors.

The study used systematic, comparative legal, and formal legal methods, which allowed for a compre-
hensive analysis of legislation in the field of digitalization of healthcare. The use of these methods meets the
requirements of scientific rigor and ensures the internal consistency of the results.

The study examined the relevant regulatory and legal acts of the Republic of Kazakhstan, including the
draft Digital Code, the draft Law on Artificial Intelligence, and the Code on Public Health. This allowed the
author to rely on existing and promising sources of law, which increases the relevance and reliability of the
conclusions.

Taking into account international standards (WHO, etc.) and foreign experience, it can be argued that
the conclusions of the study are comparable with global trends. This increases the validity of proposals relat-
ed to the development of a national model of ethical standards and medical data protection.

A comparison of the results with the works of other researchers (Yelegen A. Ye., Tlembaeva Zh.U.,
Konusova V.T.) demonstrates the continuity of the scientific approach and confirms the relevance of the
identified problems. This also contributes to the verification of the proposals made in the article.

The authors honestly point out the limitations of the empirical base due to the early stage of research on
this topic in Kazakh science. Recognition of these limitations and an emphasis on theoretical elaboration
confirm the scientific integrity and objectivity of the study.

The proposed measures to differentiate Al regulation in healthcare and other areas, protect medical da-
ta, and develop ethical standards that take into account the cultural context of Kazakhstan can be used in the
formation of public policy. This demonstrates the practical value and reliability of the conclusions made.

Conclusions

On the basis of the analysis we can say that digitalization of various spheres of the economy and public
life, including health care, has not yet received a detailed international regulation, because the digital indus-
try and its various sectors are still at the stage of active development, which prompted the international
community to adopt several documents of a recommendatory nature, which in turn does not yet provide an
opportunity to establish strict regulation over the process of digitalization in all areas of the economy and
public life, including health care.

Domestic legislation provides the legal basis for regulating digitalization of all spheres in general and
healthcare in particular. The introduction of digital innovation has given rise to new areas of legal regulation
related to the protection of personal health data and the ethical use of Al in medicine and healthcare. This
gives an active impetus to the further development of digital legislation, in the process of which, it is neces-
sary to resolve the issue of distribution of relevant rules and regulations in the legislative acts prepared for
adoption and already existing regulations governing the health sector.
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The alignment of national standards and regulatory tools for digitalization of health with international
recommendations promotes fruitful international cooperation and recognition of shared values in the area of
health digitalization.

Thus, timely and appropriate regulation of digital health is a critical step towards building an affordable,
high-tech and equitable health care system that is resilient to the modern challenges that have followed tech-
nological development.
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M.H. Taxwuesa, A.Ill. Mytansmnosa

Ka3zakcTranaarbl JeHCayJIbIK CAKTAY CAJACHIH HUPPIAHABIPYAbI 3aHHAMAJIBIK
perTeyaiH Keildip MmaceJienepi

Maxkanana KoHcTuTyusaa OEKiTIIreH a3amMaTTapiblH JCHCAYJIBIFBIH KOPFay KYKBIFBIH XKY3€re achlpyMeH
GaiinanbicTsl KazakcTaHmarsl [eHcaysblK CakTay CaqachlH HU(PIAaHABIPYIBI 3aHHAMAIBIK KaMTaMachl3
eTyJIiH Keibip mocenenepi KapacThIpbliFaH. MakajdaHblH MaKcaThl — MEIUIMHAIBIK KbI3METTEPII aiy IbIH
UG PIBIK HOpMATHI APKBUIBI ICHCAYIIBIKTBI KOPFAy KYKBIFBIH JKY3€Te achIpyFa Kelepri KeATipeTiH KYKbIKTBIK
perTeyneri KeMIITiKTepai aHbIKTay. Byl TakpIpBIITEL KAPacThIPy YIIiH SKOHOMHUKAHBIH OapibIK callajapblH
aKMapaTTaHABIPy JKOHE ACHCAYNBIK CaKTay CalachlH LU(PIaHABIPY NpPOLECTEpiHE aCeP eTEeTiH YITTHIK
3aHHaMa HOpMaJapbl, aTam aiTKaHIa, JKYHemi Tajmay, CalbICTBIPMANBl KYKBIKTBIK JKOHE (OpMarbapl
KYKBIKTBIK 9IiCTep apKbLIbl 3ep/esieHai. TeopusUIbIK Heri3 peTiHie aBTopiap 3epTTey TaKbIPbIObIHA apHAIFaH
KYKBIKTBIK FBUIBIMH 9ICOHETTEp MEH XaJIbIKapaJIbIK YHBIMIAPABIH KYKATTapblH 3epTreli. KopbIThIHABLIAMN
Kelle, aBTOpIIap ACHCAYIbIK CaKTay bl HA(PIaHABIPY CalTaChIHAAFHI KOFAM/IBIK KAaTHIHACTAP/IbI PETTEYIC JKEeKe
MEMIMHANBIK JIGPEKTEPi KOPFAayAblH MaHbI3IbI POlli KOHE YKacaHAbl MHTEIUICKTI 3THKAJIBIK Maiganany
KaruaaTTapbl Typajbl jKOHE JICHCAYJIBIK CaKTay CajJachIHBIH LU(PIBIK JTaMybIH PETTEHTIH opTypni HOpMa-
TUBTIK KYKBIKTBIK aKTUICpIIH HOpPMalapblH KaiTa Kapay jKoHe yiieciMzi OipiKTipy KaXXeTTiNiri Typaiibl
TYKBIPBIMIaMa YKacaraH.

Kinm ce30ep: neHcaymbIKTBI KOPFay KYKBIFBI, IEHCAyJBIK CAKTayIbl HU(PIAHABIPY, IEHCAYJBIK CAKTayIbl
uupraHabIpyAbl PeTTey, MEIULUHAIBIK JepeKTepAi KOopray, Kacauabl HHTe/iekT, MKW 3Tukajibik
npuHmnrepi, KU typansl 3aH, TUGPIBIK KOJCKC.

M.H. Taxwuesa, A.lll. MyTansmnosa

OT1aesibHBbIEC BONPOCHI 3AKOHOAATEJILHOI0 PeryJiupoBanus uu@ppoBuzannu
3apaBooxpaHeHusi B Kazaxcrane

B npeniokeHHOH cTaTbe paccMaTpPHBAIOTCS HEKOTOPBIE BOIPOCHI 3aKOHOJATENBHOrO oOecreueHus Iudpo-
BH3aIUH 37paBooxpaHeHus Ka3axcrana, conpspkeHHBIE ¢ peanu3anueii 3akpeniaeHHoro B Konctutynuu npa-
Ba rpakJaH Ha OXpaHy 310poBbs. Llenbio paGoTHI SBISETCS BBISBICHHE HECOBEPIIEHCTB MIPABOBOTO PETYIIH-
POBaHUs, MPEMATCTBYIOMNX PEANII3aliN [IpaBa Ha OXpaHy 30POBbS IOCPEACTBaM I poBoro Gopmara mo-
Jy4eHHs] MEJHUIIMHCKHUX ycIyT. I paccCMOTpeHHsI JaHHOH TeMBbI ObUIH M3ydeHBI HOPMBI HAI[HOHAIBHOTO 3a-
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Certain issues of legislative ...

KOHOZATEeJIbCTBA, 3aTparkBaollie Iporeccsl MHPOpPMATH3ALMKH BCeX chep SKOHOMHKHM U IU(POBH3ALUM
cdepsl 31paBOOXpAaHEHNUS, B YACTHOCTH, IIyTEeM CHUCTEMHOI'O aHaJi3a, CPABHUTENILHO-TIPABOBOIO U (hopMalib-
HO-IOPHIMYECKOTO METONOB. B kauecTBe TeopeTndeckoil 6a3pl aBTOpaMH ObLIa M3ydeHa IOpHANIecKas Hayd-
Hasl INTepaTypa, JOKyMEHTbI MEKIyHaPOAHBIX OpTraHU3allii, OCBAIIECHHbIE TIPEMETY HCcleoBaHus. B 3a-
KJIFOYEHUH aBTOPBI IIPUIIUIY K BBIBOAY O 3HAYMMOW POJIM 3aIlUTHI IMYHBIX MEJUIUHCKUX JAaHHBIX U IPUHIU-
TIOB ATUYECKOTO MPIMEHEHHS NCKYyCCTBEHHOTO MHTEIUIEKTa ITPH PEryIHPOBAHIH OOIIECTBEHHBIX OTHOIICHUIT
B 00JaCTH UU(POBU3ALMH 3APABOOXPAHEHUS U O HEOOXOIMMOCTH IIEPECMOTPa ¥ TAPMOHUYHOTO COYETAHHS
HOPM pa3HbIX HOPMATUBHO-IIPABOBBIX AKTOB, PEryIHPYIONMX II(YPOBOE Pa3BUTHE 3APABOOXPAHEHHS.

Knrouesvie cnosa: npaBo Ha OXpaHy 3/0pOBbs, LIN(PPOBU3ALMS 3APABOOXPAHEHNUS, PETryIUpOBaHHe LU(POBHU-
3alMY 3PaBOOXPAHEHHUS, 3AIMTa MEAULUHCKUX JAHHbBIX, HCKYCCTBEHHBIH MHTEIIEKT, 3THYECKUE IPHHIIUIIbI
WU, 3akon 06 MU, undpoBoit kogekc.
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Protection of medical data in the provision of consumer services: a comparative
analysis of some aspects of medical ethics in Kazakhstan and the European Union

The ethics of medical research and the confidentiality inherent in doctor-patient relationships and the proper
handling of medical data are critically important issues in contemporary medical law across the globe,
including Kazakhstan and the European Union. The provision of medical services is inevitably associated
with the processing of a large amount of personal data, which is especially “sensitive” than in other areas of
consumer services. At the same time, regulation of this issue only by norms on the provision of consumer
services is unacceptable. The issue of privacy makes these services a special area that requires more subtle
and “smart” regulation. The core tension in this domain arises from conflicting interests: patients seek
absolute confidentiality to safeguard their dignity rights, while the broader public interest often necessitates
the disclosure of this information for the collective benefit of humanity. Medical data is inherently sensitive
and demands a meticulous approach, along with thoughtfully designed legislative frameworks. The European
Union has achieved substantial advancements in this area, having developed a robust legal framework and
foundational principles, which are explored in this article. Kazakhstan can draw upon this progress in
personal data protection within consumer medical services as a valuable model. Medical ethics and
confidentiality are multifaceted concepts that can be examined from various perspectives, ranging from
philosophical viewpoints to their significant economic implications within the healthcare market. This article
examines medical ethics and confidentiality through the lens of Kazakh and European law, highlighting their
primary trajectories and evolving trends. The article concludes that the European perspective on medical
privacy is among the most highly developed and sound approaches, offering a reliable framework for other
legal systems worldwide.

Keywords: medical privacy, European law, Kazakh legislation, provision of consumer services, doctor-patient
ethics, medical confidentiality, medical data, personal data, sensitive data, medical services.

Introduction

The provision of consumer services is often more or less related to the receipt, processing, and transfer
of personal consumer data. At the same time, the legislation of most countries of the world has legislative
acts on personal data or the like. However, there is a service sector that is fundamentally different from the
rest — it is the field of medical services. Confidentiality stands as a paramount condition and fundamental
principle within doctor-patient interactions. This principle is safeguarded by professional codes of conduct
and the legal frameworks of nations globally. As articulated, “Without the assurance that a doctor or other
health professional will not disclose confidential information given by a patient, some people may withhold
important information about their medical conditions which they find embarrassing” [1]. The issue of per-
sonal data protection is currently a pressing global concern, and the Republic of Kazakhstan is no exception
to this trend. Medical data, in particular, represents an exceptionally vital category of personal data, contain-
ing information that necessitates rigorous protection. The relevance of this research topic is underscored by
the urgency of the problem, the widespread embrace of digitalization, and the persistent threat of data
breaches.

The primary objective of this article is to conduct a comparative analysis of legislative provisions and
practical measures employed to protect medical information in Kazakhstan and the European Union. The
article meticulously analyzes the advancements made by European Union countries in this field, insights
from which Kazakhstan may eventually integrate into its own legislation. Furthermore, the current measures
and regulations in force within Kazakhstan have been presented and thoroughly examined. The salience of
this research topic is also amplified by the relatively limited scope and comparative scarcity of existing re-
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search in this specific domain. Few researchers have delved into this problem, primarily due to the restricted
availability of materials and the inherent sensitivity of the subject matter. This article endeavors to engage
the scientific community, as well as all individuals invested in this crucial issue.

Methods and materials

To conduct a comprehensive study of issues pertaining to medical data protection in the European Un-
ion and Kazakhstan, an extensive literature review was undertaken. This review focused on challenges asso-
ciated with providing consumer medical services and methods of server protection, including those related to
the lawful collection, preservation, and accessibility of medical data. The research involved a thorough ex-
amination of e-books, scholarly articles, and online resources. We performed an in-depth theoretical analysis
of academic sources, as well as national and European legislation. A comparative legal method was em-
ployed to contrast the norms of national legislation with international agreements concerning medical ser-
vices and treatment. Additionally, a system-structural method was utilized to identify the interconnections
between the achievements of scientific doctrine and the degree to which these are reflected in legislation.

Results

In this study, we concluded that medical data should be subjected to anonymization and pseudonymiza-
tion techniques (discussed in the subsequent session). In our opinion, one potential strategy for managing
medical data involves a judicious combination of cutting-edge technical solutions and refined national legis-
lation, thereby implementing robust legal safeguards. As the quality and adoption of digital medical data
technologies, devices, smartwatches, and other wearables, mobile applications, and telemedicine continue to
expand, the scope for resolving contentious issues in medical privacy will correspondingly broaden. Each
situation involving medical data is distinct and demands a specific and balanced approach. Generally, han-
dling sensitive data constitutes a specialized category, intrinsically linked with ethical considerations and
moral implications. No country globally has yet arrived at a definitive and universally applicable solution,
emphasizing the need for extreme sensitivity in this area.

The study analyzed foreign literature and legislation of the European Union to compare it with Kazakh
legislation on medical ethics in the provision of consumer services. Most of the foreign sources were investi-
gated, since this topic has not yet been widely discussed in Kazakhstan. The article clearly separates the
mechanism of providing consumer medical services from other areas, pointing out the need for delicate regu-
lation of this service sector, especially in Kazakh legislation. Many of the measures are successfully used
today in Kazakhstan to protect confidentiality in the interaction between a patient and a doctor; however,
they are not clearly reflected in legislative acts. It is necessary to develop laws on amendments and additions
to some legislative acts on the provision of medical consumer services. Such laws should affect and supple-
ment all legislative acts that in one way or another relate to the provision of medical services, people’s inter-
action with public and private clinics, the delivery of tests, the storage of medical data, and the use of such
data for research purposes.

Discussion

European regulatory frameworks exhibit a particularly meticulous and comprehensive approach to the
safeguarding of patient confidentiality. A pivotal reference point in this context is the Principles of European
Medical Ethics, formally adopted in 1987. This foundational document outlines “the most important princi-
ples aimed at inspiring the professional conduct of doctors, in whatever branch of practice, their contacts
with patients, with society and between themselves. It also refers to the specific situation of doctors, upon
which good medical practice depends” [2].

These principles—adopted during a dedicated European conference—serve as ethical cornerstones of
medical professionalism. Among them are a physician’s unwavering commitment to patient care, the neces-
sity of obtaining explicit informed consent, autonomy in both moral and technical aspects of care, the duty of
confidentiality, professional competence, ethical obligations in end-of-life decisions, considerations in organ
transplantation, reproductive ethics, collegial solidarity, and continuity of care. While each of these topics
warrants an independent and extensive academic investigation, it is evident that the European approach re-
flects a highly integrated and intentional concern for the preservation and implementation of patients’ rights
at every stage of medical interaction.

A domain that has garnered increasing legal and ethical focus in Europe is that of genetic services,
which have undergone rapid expansion in recent decades. These developments have necessitated a more ro-
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bust ethical infrastructure, especially given the sensitive nature of genetic information. The primacy of hu-
man dignity, autonomy, and individual rights remains central. As one expert source highlights, “Harmoniza-
tion of the technical aspects of genetic services in Europe requires a legal and ethical framework that respects
cultural, religious, philosophical and other domestic characteristics of a given country and its population, but
at the same time conforms to basic and universally accepted human rights. To continuously supervise the
legal and ethical developments regarding the promotion and protection of the rights of patients and users of
health services and to make the results of our research publicly available is a permanent challenge [3]”.

Thus, confidentiality is not only a key determinant in fostering trust between the patient and physician;
it is also an essential prerequisite for obtaining accurate and complete clinical information. The absence of
adequate safeguards often leads patients to withhold or misrepresent critical health details — especially
when those details pertain to private or sensitive matters. This behavior can significantly hinder the diagnos-
tic process and compromise therapeutic outcomes. Confidentiality becomes even more relevant when the
healthcare provider possesses medical data concerning multiple family members, for instance, in cases in-
volving hereditary diseases or familial screenings.

It must be emphasized that medical confidentiality, although fundamental, is not considered absolute.
Circumstances exist under which the disclosure of patient data may be legally or ethically warranted. Such
exceptions include cases involving criminal investigations, situations where nondisclosure may result in
harm to others, requirements mandated by public health regulations, technical malfunctions that compromise
data security, and patient consent. Most national legislations, however, treat these deviations with the ex-
treme caution and only permit them under narrowly defined conditions. As reflected in legal commentaries:
“exceptions to this must be taken very seriously. They may include where there is a serious risk to the patient
or another person, where required by law, where part of approved research, or where there are overwhelming
societal interests [4]”.

While the rationale behind disclosing patient data in the context of solving or preventing a crime is typ-
ically self-explanatory and ethically justified, the invocation of the “public interest” as grounds for disclosure
remains far more nuanced and contentious. There exists a persistent ethical dilemma between an individual’s
inherent right to medical privacy and the collective needs of society, particularly when public health con-
cerns are at stake. On the surface, it may appear that absolute confidentiality serves the individual best; how-
ever, broader ethical analyses reveal that disclosure — under tightly controlled circumstances—may enhance
public safety and contribute to population-level health outcomes. As one scholarly viewpoint suggests, “the
obligation to disclose medical or medical-related information can protect the public from potential threats
from individual patients and ensure that accurate data is provided both about individuals and about the popu-
lation as a whole” [3; 18].

One particularly sensitive and legally complex aspect of medical confidentiality pertains to a patient’s
written authorization for the secondary use of their personal health data for scientific or clinical research.
This dimension of consent is not only an ethical imperative, but also a cornerstone for biomedical progress.
The systematic reuse of anonymized or pseudonymized medical data holds considerable potential in address-
ing global health challenges and advancing evidence-based medicine. However, the process of obtaining
granular, case-by-case consent poses logistical barriers and often clashes with research scalability. As noted
in scholarly literature, “the most common adaptations of consent are models that shift away from specific
consent, such as ‘broad consent’, covering a broad range of future data uses” [5]. This shift underscores the
ethical balancing act between individual autonomy and the collective scientific benefit derived from large-
scale data reuse.

“There is however an ongoing debate on the legal validity and ethical acceptability of broad consent”
[6]. And what first of all worried the policy makers and lawyers was the possibility of the violation of the
principles of the General Data Protection Regulation by such a broad consent. “In the draft GDPR texts, the
current conflicting positions of the Parliament and Council on this topic appear to be reflected. Some indicate
that broad consent may not meet the conditions on consent as defined in the Parliament’s draft GDPR, re-
garding the information that must be given to the individual” [7]. At the same time, the patient has the right
to refuse consent to the use of his data, which happens quite often, because of the patient’s fear of becoming
disclosed.

However, extensive research in favor of public interest, apparently, still inclined the council to adhere
to broad consent. “The position of the Council seems to be that broad consent should be possible for medical
research” [8]. At the same time, dealing with this, it is absolutely impossible to forget about the principle of
proportionality and necessity. Data for reuse should be disclosed exactly as much as it is necessary for re-
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search. Thus, one of the main principles of the EU approach to data “as open as possible, as close as neces-
sary” is observed.

Another measure to respect the confidentiality of medical data is anonymization and pseudonymization.
These measures can, to some extent, free the medical staff and the patient from the need to fill out a consent
form, because the data is protected in this way. Nevertheless, this does not always help to maintain real con-
fidentiality when re-examining data. In addition, some medical data themselves contain genetic and other
material that allows identifying a person even without specifying real data.

Attention is now turned to the consideration of how the EU legal framework interprets these concepts.
The term anonymization is defined in current EU legal documents as a “technique, which irreversibly pre-
vents identification, taking into account all the means ‘likely reasonably’ to be used” [9]. Pseudonymization
is also considered as a useful security measure. “When it comes to anonymized statistics, GDPR is seen as an
enabler as it actively defines, enables and encourages sharing of anonymized statistics. This can be attributed
to the fact that the GDPR makes sharing identifiable data a bit more difficult, while it does not pose any ob-
stacles towards sharing anonymized data. There are much more concerns about data protection, partly due to
implementation of the GDPR, which makes it more difficult to share data for scientific purposes. GDPR lim-
its some projects to only share the aggregated data as a way to avoid sharing individual level data and the
GDPR challenges that come with that” [10]. But even here there are pitfalls. Anonymization is becoming an
increasingly difficult task when it comes to a large volume of medical research. Some scientists and IT spe-
cialists consider it impossible from a technical point of view to anonymize large amounts of data.

In contrast to the European Union’s comprehensive and well-established legal framework on medical
ethics and data protection, the Republic of Kazakhstan has only relatively recently begun to develop struc-
tured approaches to these issues. Kazakhstan’s key legislative instruments in this area include the Code of
the Republic of Kazakhstan “On People’s Health and the Healthcare System” (adopted July 7, 2020), which
regulates the rights and obligations of patients and healthcare providers, including provisions on the confi-
dentiality of personal medical data.

Article 77 of the Code explicitly enshrines the principle of medical secrecy, stipulating that medical
workers, as well as other persons who have access to medical information in the course of their professional
activities, are obliged not to disclose medical secrets without the consent of the patient, except in strictly de-
fined cases. These include threats to public health, judicial requests, or when required for epidemiological
control. This mirrors similar exceptions recognized in the European Union, such as those based on public
interest or legal obligations. However, the mechanisms for enforcing these standards in Kazakhstan remain
less robust than in the EU, particularly in terms of regulatory oversight and patient recourse.

In terms of digital health data, Kazakhstan has made steps toward electronic health systems integration
through the development of the Unified National Electronic Health System (UNEHS), aiming to digitize
medical records and services nationwide. However, the country still faces challenges related to secure infra-
structure, staff training, and standardization of data handling protocols. Unlike the GDPR in the EU, Kazakh-
stan lacks a specialized, enforceable framework solely dedicated to personal data protection in healthcare,
although general provisions exist under the Law of the Republic of Kazakhstan “On Personal Data and Their
Protection” (2013). This law sets out the obligations for obtaining consent and protecting personal data but
does not fully reflect the scope or enforcement strength of the GDPR, especially regarding concepts, such as
“pseudonymization” or the “right to be forgotten”.

Ethically, Kazakhstan aligns with internationally accepted norms, including the principles of informed
consent, autonomy, and the patient’s right to participate in treatment decisions. However, the implementation
of these principles is inconsistent due to socio-cultural factors, limited legal literacy among patients, and hi-
erarchical structures within the healthcare system. Studies in Kazakhstan indicate a relatively lower rate of
patient involvement in decision-making processes compared to the EU countries, suggesting the need for
further education of both medical professionals and the public on patients’ rights and medical ethics.

A significant comparative distinction lies in the research context. While the EU strongly emphasizes
formal consent mechanisms — especially in the reuse of personal data for scientific research — Kazakhstan
is only beginning to introduce such frameworks. National legislation does not yet clearly delineate between
types of consent (e.g., specific, broad, dynamic), and ethical review boards are not uniformly equipped to
assess the proportionality of data usage in research. This presents a gap in the protection of patients’ data
when reused for scientific purposes. For instance, without clear guidelines on broad consent, researchers in
Kazakhstan might face challenges in obtaining valid consent for long-term or future research projects, poten-
tially hindering valuable scientific endeavors while also raising privacy concerns. Developing a nuanced

40 BecTHuk KaparaHgmHckoro yHusepcuTeTa



Protection of medical data in the provision...

framework for research consent that balances scientific progress with patient rights is a crucial area for legis-
lative reform.

Another point of divergence is the institutional framework: the European Data Protection Board
(EDPB) coordinates cross-border data protection issues and supervises consistent application of the GDPR
across the EU member states. Kazakhstan currently lacks such a centralized and specialized authority fo-
cused solely on health data, which limits the consistency and effectiveness of enforcement.

In addition, Kazakhstan could benefit from increased international cooperation and knowledge sharing
with the EU countries in order to learn from their experience in implementing reliable data protection sys-
tems in the provision of medical consumer services. This could include joint training programs for lawyers
and medical professionals, technicians, as well as the development of pilot projects for secure data exchange
in scientific research while maintaining strict ethical standards. A strong and effective symbiosis of both
technical protection measures and legal norms is needed, which together will give the strongest result.

Conclusions

The challenge confronting medical privacy, particularly in recent decades, is the escalating use of de-
vices and medical applications for health monitoring, which accumulate vast amounts of personal data,
markers, and indicators. Often, individuals do not fully consider what information is being tracked beyond
general data like location or contact details; even heart rate and physical activity levels are collected. Today,
as medicine undergoes active digitalization in many countries, solutions must be found for the secure han-
dling of digital content as well. It is imperative to ensure that each patient can independently manage their
medical data through secure digital identification, keys, and passwords, allowing them to track their sensitive
information. The medical record must be strictly confidential and protected by all available technical
measures.

Medical ethics and privacy are intrinsically linked to the patient’s active participation in health-related
decision-making and their control over and manipulation of their own body. The doctor should facilitate such
opportunities to the extent that is reasonable and feasible. This is because medical ethics is not a unilateral
process but a well-established system of interconnected relationships. Therefore, in summary, we have iden-
tified the primary areas of medical privacy today, strategies for its protection, as well as existing disad-
vantages and potential risks. What solutions can be proposed to address these shortcomings? And what path
should Kazakhstan pursue for the most rapid and effective development in this sphere?

First, patient health data should only be shared for legitimate public health purposes, and only to the
precise extent necessary for the research being conducted. This data must be stored in a highly encrypted
form for digital medical data, and in a secure, inaccessible location for physical data carriers. Additionally,
the number of individuals to whom data may be legally disclosed should be minimized. There should be
clear accountability for the mishandling of medical data. Consistent adherence to ethical data privacy princi-
ples can foster public confidence in medicine generally and encourage many patients to be more open and
truthful with medical staff. The issue of trust plays a significant role, thus strict adherence to all rules for
completing consent forms and reusing data for scientific research is essential.
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A.E. A6npacynosa, FO.C. Koctsinas

TyThIHY KbI3METTEPIH KOpPCeTy Ke3iHle MeAUIMHAJBIK JepeKTepai Kopray:
Ka3zakcran men EyponajibiK oqaKTarbl MeIUIIUHAJIBIK 3 TUKAHBIH Keil0ip
aCHeKTiIepiH CAIBICTBIPMAJIBI TAJAAY

MenuuHAIBIK 3epTTeyJIepiiH ATHUKACHI, Aopirep MEH MalueHT apachblHAArbl KapbIM-KaTbIHACKA TOH KYIH-
SUTBUTBIK YKOHE MEAMIMHAIBIK AepPEeKTeplIi Iyphic oHaey — OyKin aiem OoiibiHina, coHbly iminne Kasakcran
MeH Eyponayblk onakTarbl 3aMaHayd MEIMIMHAIBIK 3aHHAMaHBIH MaHbBI3Ibl Maceneliepi. MenunuHaibIK
KbI3MET KOpCEeTy TYTHIHYIIBUIBIK KbI3METTEp/IiH Oacka cajajiapblHa KaparaHia JepOec IepeKTepiH, acipece
«ce3iMTal» AEpeKTepiH YIKeH KoJeMiH eHIeyMeH OainaHblcThl. Bynm perre, Oyil MoceneHi TeK TYTHIHY
KBI3METTEpiH KOpCeTy Typajibl HOpPMalapMeH peTTeyre >koi OepimMedi. Kymusiasuislk moceneci Oyt
KBI3METTEp/i HEFYPJIbIM HA3IK XKSHE «aKBUIIBD) PETTEYAl KaKeT eTETIH epeKile caiara aiHanabipansl. by
caJlaJiarbl HETi3ri MueseHic KapaMa-Kailiel MyaenepeH TYbIHIal bl TalueHTTep o3epiHiH Kaaip-KacHeT
KYKBIKTapbIH KOpFay YIUiH aOCONIOTTI KYNMUSsUIBUIBIKTHI i3/, ajd KeHipeKk KOFaMAbIK Myyienep keOiHece
aJlaM3aTThIH YKBIMJIBIK WTUIN YOIH Oy aknmaparThl auryasl Tajan eTedi. MeaunuHanbIK aepextep Oa-
CTamKbIIa KYIHS JKOHE THUSHAKTHI OMIACTHIPBUTFAH 3aHHAMAJIBIK 0a3aMeH 0ipre MYKHST TOCUIAI KaKET eTel.
Eypomnansik onak ocbl Makajiaga KapacThIPbUIFaH CEHIMII KYKBIKTBIK 0a3a MEH ipreii OpHHIMITEPIl d3ipiaey
apKBUIBI OCHI canaja alTapIibIKTail xericTikrepre sxerTi. Ka3akCTaH TYTBIHYIIBUIBIK MEAUIMHAIIBIK KbI3MET-
Tep ImeHOepinae Aepoec NepeKTepai KoprayAarsl OChl IPOTrPECTi KYHIBI YITI peTiHae maiifanana agansl. Me-
JUITHAIBIK 9THKA JKOHE KYNHUSUTBUIBIK — OYJ1 (GHI0COQHSUIBIK Ko3KapacTapaH 0acTam oJap/blH JSHCAYIIBIK
CaKTay HapBIFBIH/IAFBl MAHBI3IbI SKOHOMUKAIIBIK CaJlIapblHa IeHiHTi opTYpiIl Ke3KapacTap/aH 3epTreyre 0o-
JaTBIH Kem KbIpJIbl yFbIMIap. Makaigaga MeAMLMHAIBIK 3THKa MEH KYMUSUIBUIBIK Ka3aKCTAaH[IbIK JKOHE
eypOonaJIbIK 3aHHAMaHBIH IPU3Machl apKbUIbI KapacThIpbUTFaH. OnapAblH JaMybIHBIH HEri3ri OarbITTapbl MEH
TeHACHIMSUIApbl TalaHFaH. KOpBITBIHABUIAW Kejle, aBTOpJap MEJUIMHANBIK KYIUSHBI KOPFay/bIH
eyponablK TOCLI ayemaeri 6acka KYKBIKTBIK JKyHelnep YIIiH CEHiMAI Heri3 YChIHa OTBHIPBIN, €H JaMbIFaH
JKOHE HETI3/IeNITeH TOCUTAEpiH Oipi IereH TYKbIphIMIaMa jKacaraH.

Kinm ce3dep: MeIMUMHANBIK KYMUSUIBUIBIK, €YPOMAIbIK KYKBIK, Ka3aKCTaHABIK 3aHHAMa, TYTHIHYIIbLIApFa
KBI3MET KOPCETY, NOpirep-MaiueHTTIiH 3TUKACHI, MECAUITUHAIBIK KYITUSUTBLUIBIK, METUIIMHAIBIK ICPEKTED, KEKE
JepeKTep, KYMUs AePEeKTep, MEAULINHAIBIK KbI3METTED.

A.E. A6apacynoga, FO.C. KoctsHas

3amuTa MeIMUMHCKUX JAHHBIX MPH 0KA3aHUH NOTPEONTEIbCKUX YCIYT:
CPaBHUTEJIbLHbIH AHAJIN3 HEKOTOPBIX ACNEKTOB MeIUIMHCKOM 3THKU B Ka3axcrane
u EBponeiickom corose

DTHKa MEANIUHCKAX MCCIEIOBAHHH, KOH(PUICHIHAIBHOCTD, IPUCYIIAsi OTHOMICHHUSM MEXIy BPauoM H Tia-
LHEHTOM, U HaJyIexaliee oOpalieHue ¢ MEIUIMHCKUMHU JTaHHBIMHU SBJISIFOTCS KPUTHYCCKH Ba)KHBIMH BOIIPO-
caMH COBPEMCHHOTO MEIMIMHCKOro IpaBa BO BceM MHUpe, BKimouas Kaszaxcran u EBporneiickuii coro3. Oka-
3aHHE MEIUUMHCKUX YCIYT Hen30ekHO CBA3aHO ¢ 00paboTKON GONBIIOro 00beMa MepCOHANBHBIX TaHHbIX,
0COOCHHO «UYYBCTBUTEIBHBIXY» HEXEIH B IPYTHX cdepaxX MOTpeOUTENbCKUX yCiyr. IIpu 9ToM, perysimpoBa-
HHE JTOr0 BOMPOCa TOJNBKO JIMIIF HOPMaMH 00 OKa3aHHH MOTPEOMTENbCKUX YCIyT HemomycTumo. Bompoc
KOH(UICHIINATBHOCTH JIeNIaeT 3TH yCIyTrH 0ocoboit cdepoit, Tpedyrolieit 6onee TOHKOTO U «yMHOT0» peryJiu-
poBanusi. OCHOBHAsI HANpSDKEHHOCTb B 3TOH 00JNACTH BO3HHKACT M3-3a KOH(IMKTA MHTEPECOB: MAI[MCHTHI
cTpeMsITest K abCOMOTHON KOH(UISHIIMATEHOCTH, YTOOBI 3aIIUTHTh CBOH TIPaBa Ha JOCTOMHCTBO, B TO BPeMs
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Kak 0oJjiee MIMPOKKE OOIIECTBEHHBIE HHTEPECH! YaCTO TPEOYIOT PaCKPBITHsI ATON HH(pOpMAIK Ha GJ1aro Bcero
YyesoBeyecTBa. MeIUIMHCKUE JaHHbIC [0 CBOCH CYTH SIBIISIIOTCS KOH(PHICHINAIBHBIMEI U TPEOYIOT TIIATEb-
HOTO TO/IX0/1a, a TAKKe MPOJTYMaHHOH 3aKOHOIATEIbHOM 0a3bl. EBpomelickuii coro3 MOOMIICS 3HAYUTEIBHBIX
YCIIEXOB B 3TOH 001acT, pa3paboTaB HAJAC)KHYIO MPABOBYIO 0a3y M OCHOBOIOJIATAIONINE TPUHIHUIIEBL, KOTO-
pBIC pacCMaTPUBAIOTCS B 3TOW cTaThe. KazaxcTaH MOXKET MCIOJIB30BATh 3TOT MPOTPEcC B OOJMACTH 3aIUTHI
TIEPCOHANBHBIX JTAHHBIX TPH OKA3aHUU METUIIMHCKUX YCIYT MOTPEOUTENSIM B Ka4eCTBE IEHHOH Monienu. Me-
JULHCKAsl 9TUKA ¥ KOH(UICHINAIbHOCTh — 3TO MHOTOTIPaHHbIE OHSTHS, KOTOPbIE MOXKHO paccMaTpuBaTh
C pa3HBIX TOYEK 3PCHUS, HAUMHAS OT PUIOCO(MCKUX BO33PCHUI U 3aKaHYMBAS UX 3HAYMTEILHBIMH 3KOHOMHU-
YEeCKMMH TIOCHEICTBUSAMH [UIi PpBIHKAa 3ApaBOOXpaHeHWs. B cratbe MemunuHCKas dSTHKA U
KOH(HICHIMAIBHOCTh PACCMATPHUBAIOTCS Yepe3 MPU3My Ka3aXxCTAaHCKOTO U €BPOIEHCKOro 3aKOHOIaTeNIbCTBA.
AHaMM3UPYIOTCS OCHOBHBIC HAMPABJICHUS M TEHACHIINU UX Pa3BUTHUS. B 3aKII0UCHNH aBTOPHI JENAOT BEIBOL
0 TOM, YTO €BPOMEUCKUI MOAXOA K 3alIUTE MEIULIWHCKON TalHBI SBISAECTCS OJHUM U3 HaubOoiee pa3BUTHIX U
000CHOBaHHEIX, ITpeJIaras HaJeKHY0 OCHOBY JUIS APYTHX MIPABOBBIX CHCTEM 0 BCEMY MUDY.

Kurouesvie cnosa: mequnHcKkast Taiina, EBponeiickoe mpaBo, ka3axCTaHCKOE 3aKOHOAATENbCTBO, IPEJOCTaB-
JICHUE MOTPEOUTEIBCKUX YCIYT, 3THKA B3aMMOOTHOIIICHUI Bpaya M MaIMeHTa, BpayeOHas TaliHa, MCIUIIMH-
CKHe JIaHHbIe, TIePCOHAIbHBIE JaHHbIC, KOH(MHICHIMANbHbIC TaHHbIS, MEAUIMHCKHE YCIYTH.
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Kazakhstan’s engagement in international climate agreements: legal dimensions
and domestic implementation

Majority of states, including the Republic of Kazakhstan, face the need to transform their economic and legal
models in response to the growing climate and environmental challenges. The endorsement of key strategic
frameworks, the Strategy for Achieving Carbon Neutrality by 2060 and the updated Nationally Determined
Contribution (UNDC) under the Paris agreement underscores the importance of legal analysis of climate poli-
cy and evaluation of the effectiveness of implemented mechanisms. The purpose of this study is to conduct a
comprehensive analysis of national and international legislation in the field of climate change, as well as to
examine the positions and materials of leading international organizations, including the Conferences of the
Parties (COP) to the UNFCCC and the Climate Ambition Summit. The methodological framework includes
systematic, comparative and formal legal methods, as well as political and legal analysis, which made it pos-
sible to assess the state of the legislative framework and identify key legal challenges. The study identified
the main institutional and regulatory barriers hindering the implementation of the climate agenda: the lack of
clear mechanisms for implementing strategies, fragmented legal regulation, weak coordination between gov-
ernment agencies, and the conflict between climate policy and current economic priorities, in particular in the
field of hydrocarbon production. It is concluded that it is necessary to improve national legislation and
strengthen the institutional foundations of climate governance.

Keywords: climate change, Paris Agreement, updated National Determined Contribution, global response,
carbon neutrality, greenhouse gas emissions, sustainable development, climate legislation, international
commitment, UN Framework Convention.

Introduction

Global climate change is one of the key threats to the modern world, affecting the environmental stabil-
ity, economic sustainability and legal systems of states. The international community has responded to these
challenges by creating a legal architecture for climate policy, the core of which is the United Nations
Framework Convention on Climate Change (1992) [1], the Kyoto Protocol (1997) [2] and the Paris Agree-
ment (2015) [3]. These foundational documents define the legal mechanisms for global cooperation in reduc-
ing greenhouse gas emissions, adapting to climate-related risks, and achieving sustainable development.

The Republic of Kazakhstan, as a party to the aforementioned agreements, has declared its commitment
to international climate obligations and is implementing relevant policies at the national level through strate-
gic documents and legislative reform. The Nationally Determined Contribution adopted in recent years
(hereinafter referred to as the NDC) [4], the Strategy for Achieving Carbon Neutrality by 2060 [5], as well as
the updated Environmental Code (2021) [6] reflect the desire to reduce the carbon intensity of the economy,
develop renewable energy sources, implement emissions trading systems and adaptation mechanisms. How-
ever, practice shows that the availability of policy documents does not always lead to the effective imple-
mentation of climate commitments. Challenges, such as the coordination between government agencies, the
lack of a single body on renewable energy sources (hereinafter referred to as RES), gaps in the regulation of
hydrogen energy and insufficient financial incentives, reduce the effectiveness of the measures undertaken.

The significance of this study stems from Kazakhstan’s obligation to meet the international commit-
ments outlined in the Paris Agreement, necessitating a thorough analysis of national legislation to ensure its
alignment with international standards. Special emphasis is placed on the legal mechanisms for integrating
international norms into national law, alongside evaluating the practical implementation of climate commit-
ments amid ongoing reliance on carbon-intensive industries.

* Corresponding author. E-mail: keukonf2012@mail.ru
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Kazakhstan’s engagement in international climate agreements:...

Although international climate law and sustainable development have been extensively covered in
scholarly literature, there remains a notable lack of comparative studies focused on the legal frameworks for
implementing agreements in transition economy countries. Existing work often focuses either on internation-
al regulation or on general strategic approaches, without affecting the deeply legal instruments of national
implementation. In this context, the present article suggests conducting a comparative legal analysis, in par-
ticular, with the experience of the Republic of Korea, which demonstrates effective legislative support for the
climate agenda and the development of mechanisms for accountability, monitoring and financing.

The purpose of this study is to analyze the participation of the Republic of Kazakhstan in international
climate agreements and to identify the specifics of their implementation in national legislation, taking into
account international approaches and the comparative legal context.

Within the framework of achieving this goal, the following tasks are addressed, corresponding to the
structure and content of the study:

— to analyze the international climate agreements in which Kazakhstan participates, and to assess the
commitments undertaken;

— to explore national legal and strategic measures to implement these commitments, including the de-
velopment of renewable energy, hydrogen energy, emissions trading and climate finance;

— to conduct a comparative legal analysis with the legislative model of the Republic of Korea, identify-
ing strengths and borrowed practices;

— to summarize the results of the legal analysis and formulate recommendations for improving national
climate legislation, taking into account international standards.

The authors’ position is based on the approach that successful implementation of international climate
agreements is possible only if there is a clear and consistent legal implementation. National law, institutional
coordination and financial mechanisms should form sustainable climate policy architecture capable of effec-
tively responding to global and local challenges.

Methods and materials

The methodological basis of this study is a combination of general scientific and specialized legal
methods that provide an integrated and interdisciplinary approach to the study of the legal aspects of the Re-
public of Kazakhstan’s participation in international climate agreements and their implementation mecha-
nisms. The work uses a systematic analysis that makes it possible to consider Kazakhstan’s climate policy as
an integral part of the international legal architecture aimed the goals of sustainable development.

Particular importance in this study is the comparative legal method, which is used to compare legal
mechanisms and institutions operating in Kazakhstan and abroad, specifically in the Republic of Korea. This
makes it possible to identify similarities and differences in approaches to the implementation of international
obligations and identify opportunities for borrowing best practices. Along with this, a formal legal method is
used aimed at analyzing the content of regulatory legal acts, strategic documents and official sources regulat-
ing the field of climate change. The empirical method is also applied to summarize and interpret evidence,
including reports from international organizations, information from state authorities, and analytical research
results.

The materials for this research encompass a broad range of sources, including international treaties and
agreements, scientific and educational literature, analytical reviews, law enforcement practices, and official
documents from the UNFCCC Conferences of the Parties, particularly COP26—COP29, as well as materials
from the 2023 Climate Ambition Summit. Reports from the Intergovernmental Panel on Climate Change
(IPCC), the United Nations Environment Programme (UNEP), the International Energy Agency (IEA), the
Organization for Economic Cooperation and Development (OECD), and reports from relevant ministries and
agencies of Kazakhstan served as the empirical foundation.

The legal framework for this study is grounded in international climate change treaties, primarily the
United Nations Framework Convention on Climate Change (1992) and the Paris Agreement (2015), along-
side regulatory legal acts from Kazakhstan. Key documents include the Decree of the President of Kazakh-
stan, dated February 2, 2023, No. 121, “On Approval of the Strategy for Achieving Carbon Neutrality by
20607, and the Resolution of the Government of Kazakhstan, dated April 19, 2023, No. 313, “On Approval
of the Updated National Contribution of Kazakhstan to the Global Response to Climate Change”. The incor-
poration of these sources ensures the analysis is reliable, objective, and comprehensive.
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Results

Under contemporary conditions, most states attach special importance to climate protection issues, im-
plementing legal and institutional measures aimed at preventing the negative effects of climate change. The
international foundation in this area is the United Nations Framework Convention on Climate Change of
1992 (hereinafter referred to as the UNFCCC), which established the obligations of states to reduce green-
house gas emissions and adapt to climate change [1].

The adoption of the Convention has become an important stage in the international recognition of the
threat of climate change as a global issue requiring legal regulation. One of the significant provisions of the
Convention is the precautionary principle, according to which states are obliged to take measures to prevent
negative impacts on the climate system, despite the presence of scientific uncertainty in risk assessment (Ar-
ticle 3) [1]. The goal of the UNFCCC is to stabilize greenhouse gas concentrations in the atmosphere at a
level that prevents dangerous anthropogenic influence on the climate system.

The Republic of Kazakhstan joined the UNFCCC in 1995 and assumed international obligations, in-
cluding the development of national strategies for adaptation to climate change, the inventory of emissions
and the formation of an appropriate legal framework. Kazakhstan annually collects, systematizes and reports
data on emissions and uptake of greenhouse gases, including carbon dioxide (CO), methane (CH,4) and ni-
trous oxide (N,O), in accordance with the requirements of the Convention [7].

Kazakhstan has established a Monitoring, Reporting and Verification (MRV) system in accordance with
its ratified international commitments, which enables accurate tracking of greenhouse gas emissions and
promotes transparency in the implementation of climate policy. Furthermore, the country has adopted a Na-
tional Climate Change Action Plan that outlines legal and institutional measures focused on enhancing ener-
gy efficiency, promoting the use of renewable energy sources, and addressing energy inefficiencies within
the industrial and construction sectors [8].

Additionally, Kazakhstan regularly prepares reports for the UNFCCC Secretariat, which reflect the dy-
namics of emissions, the measures implemented to reduce them and the results achieved. This indicates pro-
gress in the formation of mechanisms for the internal legal implementation of international climate agree-
ments.

To fulfill its international climate policy commitments, Kazakhstan engages in active collaboration with
major international organizations, such as the Global Environment Facility (GEF), the United Nations De-
velopment Programme (UNDP), and other specialized agencies. Through this cooperation, various projects
are being implemented that focus on reducing the impacts of climate change and strengthening the country’s
capacity for adaptation [9].

Kazakhstan stands out as the first country in Central Asia to implement a greenhouse gas emissions
trading system, a key market mechanism outlined by the UNFCCC, which enables the achievement of emis-
sion reduction targets through flexible economic instruments.

The adoption of the Paris Agreement on December 12, 2015, which came into force on November 4,
2016, marked a significant milestone in global climate governance. Kazakhstan became a party to the Paris
Agreement in 2016, pledging to cut greenhouse gas emissions by 15 % by 2030 compared to 1990 levels,
with the potential to increase this target to 25 % contingent on receiving international support.

The Paris Agreement, comprising 29 articles and a preamble, serves as an international treaty aimed at
advancing the objectives of the UNFCCC. In contrast to the Kyoto Protocol, which primarily imposed bind-
ing quantitative targets on developed countries, the Paris Agreement broadened the concept of climate re-
sponsibility to include all nations, regardless of their socio-economic status.

The agreement focuses on transparency, monitoring the implementation of national commitments, fi-
nancing climate initiatives and adaptation measures. The central feature of the agreement is to grant states
the right to independently formulate an emission reduction strategy, taking into account national priorities,
which is enshrined in the mechanism for determining the national contribution (NDC).

The ratification of the Paris Agreement contributed to the transformation of Kazakhstan’s climate poli-
cy and the intensification of norm-setting activities. In line with the international commitments made, a mod-
ern regulatory framework has been established, including the Environmental Code of the Republic of Ka-
zakhstan, adopted on January 2, 2021, the approval of the “Strategy for Achieving Carbon Neutrality by
2060 in 2023, and an updated National Policy Framework that reflects Kazakhstan’s obligations to imple-
ment a long-term climate policy.
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Kazakhstan presented its first Nationally Determined Contribution (NDC) in 2015, outlining a long-
term strategy to reduce greenhouse gas emissions and adapt to climate change impacts. This document be-
came a key part of the Paris Agreement implementation mechanisms and includes both quantitative targets
and measures for their achievement. The NDC is subject to regular review every five years and includes
emission reduction indicators, legal and economic instruments, as well as climate finance components [10].

The execution of the NDC in Kazakhstan involves translating international climate commitments into
national legal, institutional, and managerial frameworks. The adopted strategic directions are incorporated
into legislative acts, government programs, and investment plans. The presentation of the initial NDC in
2015, followed by its update in 2023, highlights Kazakhstan’s commitment to fulfilling its international obli-
gations and reinforces its intent for global cooperation in sustainable development [10].

The NDC also acts as a central strategic document defining the obligations of the Republic of Kazakh-
stan under the Paris Agreement. It sets quantitative targets for reducing greenhouse gas emissions and forms
a systematic approach to the implementation of climate policy at the national level.

Kazakhstan’s NDC contains two levels of climate commitments:

1. The absolute goal is to reduce emissions by 15 % by 2030 from 1990 levels, regardless of external
factors;

2. The conditional goal is to reduce emissions by up to 25 %, subject to the provision of international
financial and technological support, including the transfer of advanced low-carbon technologies.

The execution of the NDC provisions is supported by a combination of legal, economic, and institution-
al mechanisms:

- Decarbonizing the energy sector, which involves increasing the share of renewable energy sources
(RES) and adopting energy-efficient technologies in industries and construction;

- Advancing the emissions trading system (ETS), including refining the quota allocation process and
enhancing MRV (Monitoring, Reporting, and Verification) mechanisms;

- Encouraging businesses to adopt “green” technologies through tax and financial incentives, such as
subsidies, benefits, and government support programs [10].

Kazakhstan is developing, creating sustainable climate finance mechanisms to achieve these goals. Pri-
ority areas include the creation of a National Climate Finance Fund, the mobilization of domestic resources,
as well as attracting international investments, credit lines and grants from the Global Environment Facility,
the World Bank, UNDP and other international institutions [11].

The NDC also provides for the implementation of a system for monitoring the fulfillment of climate
commitments in order to ensure transparency and compliance with international standards. Main mechanisms
include:

- Performing yearly evaluations of progress, utilizing data from governmental oversight and corporate
disclosures;

- Revising strategic plans every five years to reflect evolving global climate conditions and technolog-
ical advancements.

As such, the Nationally Determined Contribution (NDC) functions as a dynamic and responsive tool
within Kazakhstan’s climate policy framework. Its successful execution necessitates ongoing refinement of
domestic legal frameworks, enhanced efficiency of market-based emission control measures, and expanded
international collaboration in areas, such as green finance, technological innovation, and cross-border
knowledge sharing.

Kazakhstan’s Carbon Neutrality Strategy through 2060 represents a comprehensive, long-term policy
initiative that aligns with international climate developments, the nation’s global commitments, and the prin-
ciples of sustainable development. The main purpose of the document is to transform the national economy
towards decarbonization, reducing dependence on fossil energy sources and increasing its environmental sus-
tainability [5].

Kazakhstan is guided by the following principles of Strategy implementation: purposefulness, unity and
integrity; feasibility, fairness of transition; closed-loop economy; phasing; openness and interaction with so-
ciety; rationality (balance). All actions should be based on a set of these principles and contribute to achiev-
ing carbon neutrality goals by 2060 [12].

A central focus of the Strategy’s implementation is the diversification of the national economy, which
entails a gradual reduction in reliance on the hydrocarbon sector and the promotion of innovative, resource-
efficient, and competitive industries. The Strategy emphasizes the attraction of “green” investments, the ex-
pansion of renewable energy use, and the encouragement of energy-efficient technologies in both industrial
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production and the construction sector. Collectively, these initiatives aim to establish Kazakhstan as a coun-
try committed to environmental responsibility and sustainable economic development.

According to the provisions of the Strategy, Kazakhstan has confirmed its unconditional commitment to
reduce greenhouse gas emissions by 15 % by 2030 compared to 1990 levels, regardless of international sup-
port. At the same time, a conditional goal was set to reduce emissions by 25 % with external financing, tech-
nological assistance and access to innovative “green” technologies [5].

The increase in the concentration of greenhouse gases, such as CO,, CH, and N,0O, are recognized as
one of the main causes of global climate change. Kazakhstan, being a country with a high level of carbon
intensity of the economy, is facing a number of structural challenges: a significant proportion of its industrial
and energy complex still relies on fossil fuels, primarily coal. In response to these challenges, the state is
forming a comprehensive emissions management system, including the development of a regulatory frame-
work, the expansion of the quota trading system, and the introduction of economic incentives for the transi-
tion to a low-carbon development model [13].

An analysis of national reports shows that the structure of greenhouse gas emissions (GHG) in Kazakh-
stan is dominated by the following sectors:

- Energy (~80 %) — with the predominance of coal technologies in energy and industry;

- Industrial production (1012 %) — primarily metallurgy, cement production and petrochemistry;

- Agriculture (5—7 %) — mainly methane emissions from livestock;

- Waste management (2-3 %) — emissions from municipal solid waste landfills and dumps [14].

In 1990, the total amount of greenhouse gas emissions in the country amounted to about 350 million
tons of CO2 equivalent, having decreased to about 280 million tons by 2015. However, in recent years, there
has been a tendency to increase emissions, which is associated with the expansion of industrial production
and increased energy consumption, especially in the context of industrialization and urbanization [15].

Thus, despite the adoption of a number of policy documents and measures, the problem of reducing
GHG emissions remains acute. The need to further improve legislation, strengthen coordination between sec-
tors and attract additional financial and technological resources remains an urgent task of the state climate
policy.

A major milestone in shaping Kazakhstan’s climate policy was the adoption of the new Environmental
Code in 2021. This legislation was formulated with regard to the recommendations of OECD member states
and the regulatory approaches of the European Union. The Code has played a pivotal role in reforming the
country’s environmental legal framework and promoting sustainable development amid the challenges posed
by climate change.

One of the conceptual innovations was the regulatory consolidation of state regulation in the field of
adaptation to climate change. In accordance with the Article 313 of the Environmental Code, water, agricul-
ture and forestry, as well as civil protection, are identified as priority areas of adaptation policy. Thus, adap-
tation to climate change has received a clear legal expression as an independent direction of the state envi-
ronmental policy [6].

An important element of the new Code is also the improvement of the emissions trading system aimed
at achieving the goals outlined in the UDC. The updated regulations on the functioning of the national quota
trading system consolidate market mechanisms for reducing emissions and allow for flexibility in imple-
menting Kazakhstan’s climate commitments.

Along with these provisions, the Environmental Code includes a number of key legal instruments that
contribute to the effective implementation of climate policy. These include:

1. Tightening of environmental requirements for industrial enterprises, including the mandatory intro-
duction of the best available technologies to reduce pollutant emissions and encourage the transition to more
environmentally friendly production processes.

2. Development of the national Emissions Trading System (ETS), which provides for clarifying the
rules for trading quotas, strengthening the requirements for the monitoring, reporting and verification system
(MRYV), as well as expanding the list of regulated sectors of the economy.

3. The implementation of the “polluter pays” principle, which is expressed in an increase in the rates of
environmental payments and penalties for enterprises with high emissions, while the proceeds is used to fi-
nance environmental and climate initiatives.

4. Integrated management of natural resources, including the development of legal strategies for the
conservation of biodiversity, protection of ecosystems and improvement of regulation in the field of water
use in the context of climate change.
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5. Government support for “green” initiatives aimed at stimulating investments in renewable energy,
sustainable transport and the development of “green” financing mechanisms [6].

The implementation of these mechanisms is aimed at bringing national legislation closer to international
climate standards, reducing environmental risks and fulfilling obligations under the Paris Agreement.

In the context of climate adaptation policy, special attention is paid to water resources management,
which reflects the current challenges associated with increasing water scarcity. Kazakhstan is one of the
countries with low availability of fresh water, and climatic changes (including droughts, changes in precipi-
tation and melting glaciers) only exacerbate existing problems.

In this regard, the adoption of the new Water Code of the Republic of Kazakhstan dated by April 9,
2025 No.178-VIII (but it has not been enacted yet), in which an entire chapter is devoted to the adaptation of
the water sector of the economy to climate change, is of particular importance [16]. This regulatory act was
developed on behalf of the President of the Republic of Kazakhstan, announced at an expanded government
meeting on February 8, 2022, and adopted by the Mazhilis on March 5, 2025. The law is aimed at prioritiz-
ing the protection of water resources, introducing the principle of water conservation in all sectors of the
economy, as well as developing an all-encompassing and integrated approach to water resources manage-
ment. Among the key principles of the code are the recognition of water as the basis of vital activity, the
economic value of water resources, the integrated use of groundwater and surface waters, rational water con-
servation and public engagement. A special emphasis is placed on adaptation measures to climate change:
among other things, the code provides algorithms for government agencies to prevent the harmful effects of
floods and droughts. This highlights the institutionalization of climate adaptation as an integral part of Ka-
zakhstan’s water policy [17].

The measures taken by Kazakhstan, including the adoption of a new Water Code, reflect the develop-
ment of a comprehensive state policy on climate change adaptation. The integrated approach, which empha-
sizes sustainable water use, the prevention of natural risks, and public involvement, highlights the country’s
commitment not only to mitigate the impacts of climate change but also to embrace the principles of envi-
ronmental sustainability. This approach signals Kazakhstan’s active integration of climate considerations
into its strategic planning and regulatory frameworks, which is particularly vital given the challenges posed
by limited water resources and increasing climate risks.

The Strategy for Achieving Carbon Neutrality includes adaptation mechanisms in water resource man-
agement, such as the modernization of irrigation systems, reduction of water losses, and improvement of wa-
ter use efficiency in the context of climate change.

In the broader context of the global energy transition, the development of renewable energy sources
plays a crucial role as a key tool for reducing greenhouse gas emissions. As a signatory to the Paris Agree-
ment, Kazakhstan has committed to increasing the share of renewable energy sources in its energy mix to
50 % by 2050 [18]. Legal and institutional frameworks are being developed to attract investment in green
energy, strengthen the regulatory environment, and establish mechanisms to support and subsidize renewable
energy projects to achieve this goal.

The sustainable development of renewable energy requires the modernization of the energy system, in-
cluding the regulatory consolidation of the obligation of energy supply organizations to ensure priority ener-
gy intake from renewable energy sources, the development of storage systems, the introduction of smart
grids, as well as the adaptation of dispatching mechanisms to seasonal and weather fluctuations [19].

A particularly intriguing example for comparative legal analysis in climate legislation is the Republic of
Korea. In recent years, the country has been actively developing a legal framework for sustainable develop-
ment, enacting laws focused on emission reduction, the promotion of green energy, and ensuring climate ad-
aptation.

The Act on the Allocation and Trading of Greenhouse Gas Emission Permits, which was adopted in
2012 and came into force in 2015, was a significant structural move. The system covers the largest industrial
and energy companies and is a mandatory form of quota trading with a gradual tightening of limits. The law
establishes the legal obligation of companies, whose emissions exceed a certain threshold to acquire emis-
sion permits, thereby stimulating a reduction in the carbon intensity of production [20].

The next stage was the adoption of the Law on Achieving Carbon Neutrality and Green Growth in 2021
[21]. It has set a legally binding goal to achieve zero emissions by 2050, and also provides for a 40 % reduc-
tion in emissions by 2030 compared to 2018 levels. However, the law lacked interim targets for the period
2031-2049, which caused criticism from the public and the scientific community [22].
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In 2020, a group of young citizens appealed to the Constitutional Court of the Republic of Korea, argu-
ing that the lack of interim obligations violated their constitutional rights. In August 2024, the court ruled
that this regulatory gap was contrary to fundamental rights, especially for future generations. The state was
ordered to amend the law by February 2026 in order to include interim goals and specific mechanisms for
achieving them [23].

South Korea actively uses climate finance and innovation support tools, including tax incentives, green
bonds, public-private partnership mechanisms, and subsidies for renewable energy. There is a special Minis-
try of Environment and Climate Change in the country that coordinates the implementation of climate policy,
as well as a system of mandatory climate reporting and assessment of projects on emissions [24].

The Republic of Korea plays a significant role in the international arena, acting as an organizer and me-
diator within the framework of the Global Green Climate Fund (GCF), based in Songdo. Korea also supports
projects to reduce short-lived pollutants and actively participates in international scientific and environmen-
tal initiatives.

It is significant that both Kazakhstan and South Korea are striving to strengthen climate adaptation and
decarbonization of the economy, which makes their legal experience mutually interesting and relevant to the
global context.

A comparative analysis of the climate policy of the Republic of Kazakhstan and the Republic of Korea
reveals significant differences in approaches to legal regulation in the field of climate protection and achiev-
ing carbon neutrality.

In the Republic of Kazakhstan, climate policy is mainly formed through the provisions of the Environ-
mental Code (2021), strategic documents (including the Carbon Neutrality Strategy by 2060) and interna-
tional commitments set out in a Nationally Determined Contribution (NDC). In contrast, the Republic of Ko-
rea has developed and adopted a special framework law on achieving carbon neutrality and green growth
(2021), which is legally binding and sets specific targets for reducing emissions by 40 % by 2030 compared
to 2018 levels, as well as achieving full carbon neutrality by 2050.

Emissions trading systems are present in both countries. In Kazakhstan, the national Emissions Trading
System (ETS) has been implemented since 2013, while in South Korea the system began operating in 2015
and covers a wider range of subjects, including the largest industrial companies. At the same time, the Kore-
an system relies on obligations supported by penalty mechanisms, while in Kazakhstan the system continues
to evolve and requires additional regulatory consolidation.

Some particular interest is the different levels of institutional and judicial control. In Kazakhstan, issues
of climate responsibility do not have direct constitutional protection, and are not fixed in the form of citi-
zens’ rights. In contrast, in South Korea, in 2024, the Constitutional Court recognized the absence of interim
climate targets (for the period 2031-2049) as a violation of the constitutional rights of future generations.
This decision obliges the country’s legislative bodies to make appropriate amendments and ensure clearer
legal regulation in the long term.

From the point of view of financial mechanisms, Kazakhstan is at the stage of forming a national cli-
mate finance fund and attracting international investments. The Republic of Korea, on the other hand, has
established a comprehensive support system that includes tax incentives, government subsidies, green bonds,
and coordination with the Global Green Climate Fund (GCF), which is headquartered in the country.

In this way, the Republic of Korea showcases a more advanced level of legal systematization and the
detailed structuring of its climate policy, with active involvement from the judiciary in its development and
extensive use of financial and economic tools. At the same time, Kazakhstan’s experience reflects an im-
portant process of adapting international norms within the framework of national legislation and can be sup-
plemented and strengthened by integrating provisions on liability, judicial protection and a long-term climate
strategy into a separate framework law.

The key international event of 2024 was the 29th Conference of the Parties to the United Nations
Framework Convention on Climate Change (COP29), held in November in Baku (Azerbaijan). The central
theme of the event was climate finance and support for developing countries in the decarbonization process.
According to the results of COP29, an agreement was reached on a threefold increase in climate finance, in-
cluding through the creation of a new financial mechanism for vulnerable states [25].

One of the most important decisions was to set a target of mobilizing at least 300 billion US dollars an-
nually by 2035 to support climate initiatives in developing countries. Due to the focus on financial instru-
ments, the conference was informally called “Finance COP”. The decisions taken are aimed at facilitating the
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transition to a low-carbon economy, increasing climate resilience and compensating for losses from climate
disasters.

Adaptation, emission reduction, and compensation for losses and damages were also on the agenda of
COP29. Special attention was paid to:

- strategies to protect infrastructure, the agricultural sector and natural ecosystems;

- ensuring a fair transition to renewable energy;

- a mechanism for compensation to the countries most affected by climate risks.

Scientific reports presented at the conference emphasized the urgency of taking coordinated measures
aimed at preventing irreversible climate change. There was a warning that delay in the implementation of the
Paris Agreement could lead to severe environmental, social and economic consequences [26].

Therefore, the conducted legal analysis of the Republic of Kazakhstan’s participation in international
climate agreements and the mechanisms of their national implementation allows us to identify the main di-
rections of legislative transformation in the context of global climate challenges. Kazakhstan demonstrates
consistent adaptation of international obligations to the national context by implementing comprehensive
legal, institutional and financial mechanisms aimed at reducing emissions and increasing resilience to cli-
mate risks.

The results obtained provide a basis for further discussion of the pressing issues of implementing cli-
mate commitments and identifying areas for improving legal policy in the field of climate change.

Discussion

The accession of the Republic of Kazakhstan to the UN Framework Convention on Climate Change has
become an important step towards integrating the international climate agenda into the national legal and
strategic system. However, the results of the analysis show that fulfilling the obligations under the UNFCCC
and the Paris Agreement requires an integrated, cross-sectoral approach, including economic modernization,
institutional strengthening and sustainable international partnership.

The Strategy for Achieving Carbon Neutrality by 2060, adopted in 2023, covers key areas of decarboni-
zation, including energy sector reform, the development of sustainable transport, the introduction of climate
technologies, adaptation to climate change and the formation of a green financing system. These directions
are consistent with global trends, which confirm the relevance of the model chosen by Kazakhstan. However,
compared to similar strategies, such as South Korea, where the goals and milestones are more detailed in the
national law, the Kazakhstani approach is still more based on policy and strategic documents rather than
strict legal obligations.

One of the positive factors is the active implementation of climate projects with the support of interna-
tional financial institutions. Between 2023 and 2025, Kazakhstan has received significant financial support
for energy conservation, the development of “green” infrastructure, and sustainable economic growth, in-
cluding 6 million euros from the Climate Action Enhancement Fund (UNDP), 600 million dollars from the
World Bank, and 3 million dollars from the Asian Development Bank [27]. This allows us to conclude that
there is a high degree of trust on the part of global partners and confirms Kazakhstan’s commitment to the
climate agenda.

However, the successful implementation of climate strategies requires a more systematic approach. As
Nicholas Stern emphasized in his fundamental study “Stern Review on the Economics of Climate Change”,
delay in measures to reduce emissions will lead to economic losses many times higher than the costs of pre-
venting climate change [28; 128]. In light of this, accelerating the pace of reforms in the energy sector and
industry is becoming a priority for Kazakhstan.

Modern authors also highlight the importance of internal institutional stability. For example, in the
work “Sustainability and the Measurement of Wealth: Further Reflections”, it is noted that in emerging
economies, policy documents are often not supported by sufficient legal enforcement mechanisms [29]. This
conclusion is also applicable to Kazakhstan, where, despite the existence of strategies, challenges remain in
terms of monitoring, coordination and responsibility.

A significant emphasis in modern climate science is placed on issues of climate rights and justice. In the
work “Citizen Preferences for Climate Policy Implementation: The Role of Multistakeholder Partnerships”,
raised the issue of citizens’ involvement in the implementation of climate policy and the recognition of their
rights to climate security by their subjects [30]. In Kazakhstan, this concept can be applied within the frame-
work of expanding public participation mechanisms and increasing transparency. Finally, the analysis of the
climate legislation of the Republic of Korea confirms that clear legal consolidation of goals, judicial control

Cepus «[lMpaBox». 2025, 30, 3(119) 51



L.S. Shoshayeva, A.A. Nukusheva

and institutional guarantees are necessary conditions for an effective climate policy. The decision of the
Constitutional Court of Korea of 2024 in the case of violation of the climate rights of future generations can
be considered as an example of the inclusion of climate justice in the mechanism of legal protection. This
experience can be useful to Kazakhstan in the further development of environmental and constitutional
norms.

One of the key structural problems of implementing Kazakhstan’s climate policy is its high dependence
on the hydrocarbon sector. As one of the largest oil and gas producers in the region, Kazakhstan faces a con-
tradiction between the need to reduce emissions and the sustainability of a budget system heavily dependent
on hydrocarbon exports. This contradiction is especially acute in the context of the global energy transition,
where traditional energy models are losing economic stability. As Fatih Birol, the Executive Director of the
International Energy Agency (IEA), notes, “Oil and gas-oriented countries must act proactively, otherwise
they risk falling behind in global transformation” [31].

An additional challenge is the insufficient harmonization of Kazakhstan’s climate legislation with the
provisions of the UNFCCC and the Paris Agreement. Despite formal compliance, a number of regulations
lack specific mechanisms for implementing obligations, which reduces the law enforcement potential of leg-
islation. As noted in the work “Green Governance: Ecological Survival, Human Rights, and the Law of the
Commons”, it necessitates not just declarations but also practical enforcement mechanisms, which include a
monitoring system, sanctions, and feedback processes [32].

The analysis allows us to identify a number of structural and regulatory barriers:

- significant reliance on coal-based power generation (over 70 % of electricity is produced through
coal combustion);

- inadequate economic incentives for the private sector (absence of a flexible system of tax benefits
and subsidies);

- limited integration of the national emissions trading system with global carbon markets;

- the necessity for international funding to support large-scale projects in carbon capture and storage
(CCS) and renewable energy.

At the same time, it is worth noting that Kazakhstan has made significant progress in creating a regula-
tory framework for the development of renewable energy sources. As a part of the implementation of the
obligations under the Paris Agreement, auction mechanisms for the distribution of projects were introduced,
tariff models were developed, tax and investment incentives are in place. Nevertheless, achieving the strate-
gic goal of 50 % of renewable energy sources in the energy mix by 2050 requires solving a number of sys-
temic legal problems.

Firstly, there is a lack of institutional coordination. Currently, the functions in the field of renewable en-
ergy development are distributed between the Ministry of Energy of the Republic of Kazakhstan, the Minis-
try of Ecology and Natural Resources of the Republic of Kazakhstan, as well as other bodies, which makes it
difficult to develop a unified climate policy. Modern scientific literature emphasizes that institutional frag-
mentation leads to a decrease in the effectiveness of climate strategies and hinders rapid decision-making
[33].

The solution may be to create a single coordination center on climate and renewable energy, ensuring
interaction between ministries, the private sector and international organizations.

Secondly, the energy grid infrastructure remains a limiting factor. Insufficient network capacity and
lack of energy storage make it difficult to integrate solar and wind farms. In this regard, it is necessary to
improve legislation regarding the modernization of networks and the regulation of dispatching, as well as the
introduction of intelligent energy systems (smart grids). These measures are justified in works that empha-
size the role of decentralized and adaptive networks in the transition to 100 % renewable energy [34].

Thus, along with the achievements, Kazakhstan will have to solve a set of interrelated problems, which
are regulatory, institutional, technological and financial, without which the fulfillment of climate commit-
ments will be primarily declarative. The development of hydrogen energy, considered as a key component of
the energy balance of the future, is a promising direction for the climate transformation of the economy of
Kazakhstan. Although hydrogen holds significant potential as a source of “clean” energy, the current legisla-
tion of the Republic of Kazakhstan lacks specific regulations addressing the production, transportation, stor-
age, and export of “green” hydrogen. This creates regulatory uncertainty, reduces the attractiveness of the
industry to investors, and slows down integration into international hydrogen markets.

The introduction of the comprehensive law “On Hydrogen Energy”, as well as the adaptation of the
regulatory framework to the standards of the European Union, Japan and South Korea will allow Kazakhstan
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to take a competitive position in the global market of low-carbon technologies. The lack of specialized regu-
lation in countries with high renewable energy potential is a critical barrier to attracting investment and tech-
nology transfer.

Limited financial incentives remain a significant obstacle. Current tax incentives and subsidies do not
provide adequate support for large-scale projects, especially in the early stages of their implementation. To
overcome this barrier, new mechanisms are needed: the expansion of public-private partnerships, the launch
of “green bonds”, as well as participation in international climate funds, including the Climate Investment
Funds and the Green Climate Fund. These measures comply with the recommendations of the OECD and the
World Bank Group outlined in the analytical report “Financing Clean Energy Transitions in Emerging and
Developing Economies” [35].

Creating conditions for the sustainable development of renewable energy requires an integrated ap-
proach. First, institutional coordination needs to be strengthened: the functions of regulating renewable ener-
gy in Kazakhstan are distributed among several ministries, which makes it difficult to make unified strategic
decisions. International experience (for example, Germany, South Korea) demonstrates that the creation of a
specialized state agency on renewable energy issues makes it possible to increase policy effectiveness and
improve dialogue with investors.

Second, the energy grid infrastructure requires modernization: the network capacity is limited, and the
lack of energy storage makes it difficult to balance the unstable generation of solar and wind farms. The de-
velopment of smart grids, the introduction of flexible tariffs and the creation of technical conditions for con-
necting new renewable energy facilities are priorities. These measures are confirmed by the conclusions of
Mark Jacobson in the monograph “100 % Clean, Renewable Energy and Storage for Everything”, which em-
phasizes the need to integrate network solutions into the climate strategy [36; 89].

Finally, an additional challenge remains dependence on the import of renewable energy equipment. The
lack of localization of production increases the cost of project implementation and reduces the potential for
the development of the domestic “green” market. Supporting national production of renewable energy com-
ponents will not only reduce costs, but also create additional jobs, increasing the social sustainability of the
energy transition.

Therefore, despite the existence of universal international instruments of climate regulation, it is the
level of development of national legislation and the effectiveness of legal mechanisms that determine Ka-
zakhstan’s readiness to fulfill its climate obligations. The analysis showed that in the context of the energy
transition, issues of institutional coordination, the development of a regulatory framework for new technolo-
gies (including hydrogen energy), as well as the creation of sustainable financial incentives are of particular
importance. The scientific concept underlying this research is based on the theory of sustainable develop-
ment and the principle of climate justice, according to which long-term environmental safety can be achieved
only with a balance between international obligations and national interests.

Conclusion

The analysis of the climate policy of the Republic of Kazakhstan testifies to the consistent efforts of the
state to integrate international obligations into the sphere of national legal regulation and strategic planning.
The Strategy for Achieving Carbon Neutrality by 2060, adopted in 2023, outlines key areas of decarboniza-
tion: energy transformation, the development of low-carbon transport, adaptation to climate change, and the
formation of a “green” financing system. However, achieving these goals faces a number of serious barriers,
including institutional inconsistencies, regulatory gaps, and limited financial resources.

The main problems of Kazakhstan’s climate policy include the continued dependence of the economy
on the hydrocarbon sector, a high share of coal generation in the energy mix, insufficient flexibility of the
economic incentive system and weak legal regulation of promising areas such as hydrogen energy. In addi-
tion, the current model of institutional governance in the field of renewable energy is characterized by frag-
mentation of powers, the absence of a single coordinating body and limited integration into international car-
bon markets.

In order to successfully implement the commitments made under the Paris Agreement, Kazakhstan
needs to adopt an integrated approach that includes the following priority measures:

1. Improving the institutional structure of climate policy management, including the creation of a spe-
cialized government body responsible for the development of renewable energy (RES) and the implementa-
tion of climate strategies.
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2. Modernization of the regulatory framework regarding the regulation of hydrogen energy, the national
emissions trading system and mechanisms for sustainable energy development.

3. Expansion of climate finance instruments through the development of “green” bonds, public-private
partnership mechanisms, and participation in international climate funds.

4. Development of local production of renewable energy components to reduce dependence on imports
and create additional jobs in the green economy sector.

Thus, despite the progress made, Kazakhstan has a lot of work to do to eliminate structural and legal
obstacles to achieving carbon neutrality. The harmonization of national legislation with international climate
standards, the intensification of investment policy and the strengthening of international cooperation are key
conditions for ensuring the environmental and energy sustainability of the country.

In case of successful implementation of the tasks set, Kazakhstan will not only fulfill its international
obligations but will also be able to demonstrate an example of effective climate transformation for other
states focused on sustainable development and environmental protection.
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L.S. Shoshayeva, A.A. Nukusheva

JI.C. lllomaesa, A.A. Hykymiesa

Ka3zakcTaHHBIH KJIMMAT TYPAJIbl XaJbIKAPAJbIK KeJiciMaepre KaTbICybl:
KYKBIKTBIK aCHeKTiJIepi :KdHe YITTHIK ’Ky3ere achbIpbLIybl

Kazakcran PecnyOnmkacel 0acka sa KeNTereH MeMJIEKeTTep CHSIKTBI KapKBIHIBI JaMBIT Kejle >KaTKaH
KJIMMATTBIK JKOHE HKOJOTHSJIBIK ChIH-TETeYypiHAEpre jKayam peTiHae ©3[epiHiH SKOHOMHKAJIBIK JKOHE
KYKBIKTBIK MOJEINBJICPIH TpaHchopManusiiay Kaxerrimirine tam Oonnsl. 2060 xpurra Kapail kemipreri
OelTapanThIFbIHA KOJ JKETKI3y CTpaTerwsichl skoHe [lapmk kemiciMi mieHOepiHIE >KaHAPTBUIFAH YIITTBIK
aiikpiganran yinec (OKYAY) cHsKTBI HETi3ri CTpaTerdsuiblK KyKaTTapipl KaObUigay KIMMATTBIK CascaTThl
KYKBIKTBIK ~TaJIayAblH JKOHE JKY3ere achbIphlll JKaTKaH MEXaHM3MAEPAIH THIMIUINiH OaraimayasiH
MaHBI3IBUIBIFBIH KOpCeTedl. 3epTTeydiH MaKcaThl KIUMATTBIH ©3repyl cajlachIHIaFbl YIITTBIK JKOHE
XaJIbIKapaJblK 3aHHAMaHbI KeNIeH li Tanay, connaii-ak bY ¥-HbIH KiuMar skeHIHer1 KoH(epeHIUsIIapbl MeH
KIIUMATTBIK OPIIUIIIK JKOHIHJETI CaMMHUTTI KOCa aJfaHja, KCTEKII XaJbIKapalblK YHBIMIAP.IbIH
YCTaHBIMAAPhl MEH TajJJaMallblK MaTepHalfapblH 3epieniey. 3epTTeyliH SAiCHaMajbIK HEri3iH JKYyHelik,
CaJBICTBIPMAJIBI-KYKBIKTBIK, KOHE (OpMajbIbl-KYKBIKTHIK OJICTep, COHJAH-aK CasCHU-KYKBIKTBIK Taugay
Kypaiinsl. Onapzibl KoJJaHy KIMMATThIH ©3repyi calachlHIarbl 3aHHAMAIIBIK Oa3aHbIH aFbIMJIaFbl JKal-KyHiH
JKaH-)KaKThl Oaranayra JKOHE HEFYpJIbIM ©3€KTi KYKBIKTHIK MpoOieManapibl aHbIKTayFa MYMKIHIIK Oepi.
3eprrey OapsichiHAa KMMaTThIK KYH TOpTiOiH icke achIpyFa Keiepri KeNTipeTiH Heri3ri HHCTUTYIMOHAIIBIK
JKOHE HOPMATHUBTIK KeJepriiep aHbIKTaJbl: CTPATETHsUIApbl iCKe acBIPYAbIH HAKTHI TETIKTEPiHiH O0OIMayHI,
KYKBIKTBIK PETTEYZiH OeNIIeKTeHyi, MEMIIEKETTIK OpraHiap apachlHIArbl QJICI3 YHIIECTIpY JKoHE KIMMATTHIK
casicaT MCH arbIMJaFbl DKOHOMHUKAJIBIK OAaChIMABIKTAD apachlHIAFbl, aTall alTKaHIa, KOMIPCYTEKTep OHIipy
caJachlHAFbl KAKTHIFbIC. YJITTBIK 3aHHAMAaHbl JKETULNIPY, KIMMATTBIK OacKapyAblH HHCTHTYLHOHAJIIBIK
HET13[IepiH HBIFAUTY KQXKETTUIIT Typasbl KOPBITBIHIBI KaCaIIbl.

Kinm ce30ep: KIMMaTTBIH ©3repyi, TYpakThl aMy, KIMMATThIK 3aHHAaMa, XalbIKapalblK MiHaerTeme, bYY
Heri3ri KOHBEHIMsCHI, [lapmk KemiciMi, >KaHAPTBUIFAH YJTTHIK yiiec, jkahaHIBIK opeKeT eTy, KeMipreri
OelTapanThIFbl, TAPHUKTIK Ta3.

JI.C. Illomaesa, A.A. Hykymesa

Yuactue Kazaxcrana B Me:XKIYHAPOJAHBIX COTVIALIEHUSAX MO KJIAMMATY: NPaBOBbIe
acCNeKThl U HAIHOHAJIbLHAS peaTu3anus

MHorue rocyznapctsa, BKitoudas PecrryOnuky Kasaxcran, cTankuparoTcst ¢ HEOOX0IMMOCTBIO TpaHC(hOpMaLuu
CBOMX 3KOHOMHYECKHX U TPABOBBIX MOJENEH B OTBET HAa HAPACTAIOIINE KIMMAaTHYECKUE M IKOIOTHUECKHUE
BBI30BBI. [IpUHSITHE KITIOUEBBIX CTPATETHUECKUX NOKYMEHTOB — TakuMX Kak CTparerus HOCTHKEHHUS yTile-
poxnHoit HeWTpambHOCTH K 2060 roxy u o6HoBNEHHEN HarmonansHo onpenensieMsii Bkinax (OHYB) B pam-
kax [laprmxckoro cormamenus — MOIIEPKUBAET AKTYaIbHOCTh IIPABOBOTO aHATIN3a KIMMATHIECKOH MTOIUTH-
KH ¥ HEOOXOANMOCTH OLEHKU 3((EKTHBHOCTH peann3yeMbIX MeXaHH3MOB. Lle/bl0 HacTOsIIero ueciaenoBa-
HUSI SIBIISIETCSI KOMIUICKCHBIM aHaAJIN3 HAIlMOHAIBEHOTO M MEXIYHapOIHOTO 3aKOHOAATENbCTBA B cdhepe m3me-
HEHUsI KIMMaTa, a Takke U3yYeHHe MO3UIUI M aHAIUTUYECKUX MaTepHalIOB BEAYIIMX MEXIYHAPOIHBIX Op-
ranm3anuid, Bmovast Kongepenunu cropon PKMK OOH n CaMMmuT 1o KIMMaTHYeCKOW aMOMIIMO3HOCTH.
Mertomonorudeckyo 0a3y HCCIEI0BaHHS COCTABISIOT CHCTEMHBIH, CPaBHHTEIBHO-NPABOBOI, (hopMasbHO-
IOPUIMYECKUH METOMBI, a TaKXKe IOJUTUKO-IIPaBOBOM aHaiu3. VX IpuMeHeHHe MO3BOJIMIO BCECTOPOHHE
OLICHUTD TEKYII[ee COCTOSTHUE 3aKOHOMATENBHOM 0a3bl B cepe N3MEHEHNs KIIMMaTa U BEIIBUTH HanoOoJee ak-
TyaJlbHbIE TIPaBOBBIC POOIEMBI. B X0/1e nccaenoBanust BEISBICHEI OCHOBHBIE HHCTUTYIIMOHATBHBIC X HOPMa-
THBHBIE 0apbephl, MPEMSTCTBYIOMNE peanu3aliy KIMMaTHIeCKOH MOBECTKU: OTCYTCTBHE YETKHX MEXaHH3-
MOB peaJl3allil CTPaTerui, (parMeHTapHOCTh MPABOBOTO PEryIMPOBaHUs, ci1abas KOOPAMHALUS MEXIY
TOCY/IapCTBEHHBIMH OpraHaMd U KOHQUIMKT MEXKIy KIMMAaTHYECKOW MOJMTHKOW M TEKYIIUMH SKOHOMHYE-
CKUMH TIPHOPUTETAMH, B YACTHOCTHU B chepe J0ObIuN yriieBogopoaoB. CrenaH BEIBOI 0 HEOOXOIUMOCTH CO-
BEpIICHCTBOBAHUS HAI[OHAILHOTO 3aKOHOJATENbCTBA U YKPEIUICHNS! MHCTUTYIIMOHAIBHBIX OCHOB KJIMMAaTH-
YECKOTO YIPaBIICHHUSI.

Kniouesvie cnosa: u3MeHeHne KiauMmara, yCTOWIUBOE Pa3BUTHE, KIMMATHYECKOE 3aKOHOIATEILCTBO, MEKILY-
HaponHoe 00s3atenscTBo, Pamounas Kousenmuss OOH, I[lapmxckoe cornamieHue, OOHOBJICHHBIH HAIlMO-
HaJIbHBIN BKJIA[], I7100aJIbHOE pearnpoBaHue, yriiepoAHast HeUTPaIbHOCTb, TAPHUKOBBIH ra3.
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Human rights to protection from torture and other cruel,
inhuman or degrading treatment or punishment

The article examines issues of legal regulation of the human right implementation to protection from torture
and other forms of treatment and punishment that may be cruel, inhuman and degrading to human dignity.
This right is considered as a domestic and international law complex institution. The research purpose is to
analyze the legal institution of “Human rights to protection from torture and other cruel, inhuman or degrad-
ing treatment or punishment”, to identify problems of legal regulation and to develop ways to improve na-
tional legislation. The research is carried out using general scientific and special legal methods, using analysis
and generalization of theoretical provisions and legal norms and the practice of their implementation. Based
on the comparative legal method, the main trends in the development of this institution nowadays are identi-
fied. The legal institution features analysis and its connection to legal acts and international standards is car-
ried out. The main result of the research is proposals for improving criminal law norms. The main research
conclusion is the need to improve legal measures aimed at harmonizing national legislation in the area of pro-
tection from torture and cruel prevention, inhuman or degrading treatment and punishment with international
standards in this area.

Keywords: Kazakhstan, human rights, torture, cruel treatment, punishment, dignity, legislation, legal norms,
international standards.

Introduction

The research relevance lies in the fact that for the effective implementation of the human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment, a system of legal institu-
tions is needed that complement each other through interaction. This right is ensured by international stand-
ards, domestic legislation, law enforcement agencies, the judicial system, and through monitoring by civil
society institutions.

The human right to protection from torture can be considered as an interdisciplinary legal institution
that includes international, constitutional, criminal law, administrative law, and organizational legal norms.
At the same time, the big problem is not only the legislative consolidation of this legal institution, but also
the procedure for implementing this right in practice. The actual situation in the realization sphere of this
right is reflected in the annual consolidated reports of the national preventive mechanism participants of the
Republic of Kazakhstan based on the preventive visits results. By the end of 2024, 489 mandated institutions
were covered by participants of the national preventive mechanism, including 33 special visits. These visits
were carried out in response to reports of torture and cruel and inhuman treatment and punishment in closed
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institutions. In 2024, the institutions visited included 11 correctional institutions, 13 pre-trial detention facili-
ties, 6 temporary detention facilities, 1 special reception facility, and 2 special services centers. Based on the
results of special visits, materials concerning violations facts that contribute to the conditions creation for
torture and factors of cruel and degrading treatment and punishment were sent, depending on the complaints,
to the prosecutor’s office and authorized bodies. Over the past three years, there has been a decrease in the
number of complaints about torture 2022 — 447, 2023 — 165, 2024 — 111, while there has been an in-
crease in the number of people convicted of torture 2022 — 17, 2023 — 47, 2024 — 30 [1].

The research purpose is to examine the legal norms governing human rights to protection from torture
and other cruel, inhuman, or degrading treatment or punishment.

The main research objectives are to analyze and summarize the following provisions:

- Research of legal norms for the definition of the interdisciplinary legal institution of “the human right
to protection from torture and other cruel, inhuman or degrading treatment or punishment”.

- Conducting a comparative legal institution analysis with international standards and scientific ap-
proaches in the human rights field to protection from torture.

- Proposals development for improving national legislation in the human rights area to protection from
torture and other cruel, inhuman or degrading treatment or punishment.

Currently, it is necessary to highlight conflicts in legal theory, methodology and law enforcement prac-
tice. Legal theory and international standards enshrine the absolute human right to protection from torture
and inhuman or degrading treatment or punishment. Public interest, the right of others, the actions of victim—
—no matter how dangerous or cruel—cannot justify the torture. At the same time, the legal culture of society
partially determines law enforcement practices aimed at justifying torture and cruel treatment by the prevail-
ing circumstances. In certain cases, torture and ill-treatment are considered as part of the punishment for the
crimes committed, as well as a necessity to obtain important information during investigations.

As a gap in research and theoretical schools, it is necessary to highlight insufficient number of studies
devoted to distinguishing torture and cruel treatment from other types of offenses directed against the indi-
vidual. For example, there is a lack of clarity in the difference between torture and the following criminal
offenses, such as torture, intentional cause of serious, moderate, or minor bodily harm and other crimes relat-
ed to violence.

The authors’ point of view in reviewing the literature and other sources is the statement of insufficient
theoretical development of the “torture” concept and the “cruel, inhuman or degrading treatment or punish-
ment” concept. It seems that the legal norms enshrined in international standards and national legislation re-
quire theoretical development. Detailed development of these concepts is necessary for their correct imple-
mentation in law enforcement practice. Currently, various relationships arise between people, which are con-
ditioned by different approaches to understanding the essence and implementation of their rights, which do
not always correspond to legal norms. In some closed social groups, relationships may arise that can be char-
acterized as a “criminal subculture”, which is, as a rule, a determining condition for the presence of torture
and cruel treatment and punishment.

Methods and materials

To achieve objectivity, completeness and comprehensiveness of the research results, a set of general
scientific and specialized methods of cognition was used, based on the systemic approach to the problems of
improving legislation in the area under research.

The methodological basis of the study is a scientifically based approach to the research of the interdis-
ciplinary legal institute “The human right to protection from torture and other cruel, inhuman or degrading
treatment or punishment”. General scientific and specific scientific methods were used in the research. The
study of legal norms defining this interdisciplinary legal institution was conducted through analysis and the
legal norms generalization. Using the comparative legal method, a comparison of scientific legal approaches
to the similar implementation of legal norms in different countries was carried out. Through analysis and
generalization, a research was carried out on the procedure for implementing the human right to protection
from torture and other cruel, inhuman or degrading treatment or punishment. On the basis of the legal her-
meneutics, new approaches to the legal terminology formation in the area of defining the concept of “torture”
and the concept of “cruel, inhuman or degrading treatment or punishment” were defined. Based on observa-
tion, analysis and generalization, shortcomings in legal regulation in the area of protection from torture and
cruel treatment and punishment were identified.
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Results

As a research result, the following provisions were identified through the author’s observation. The au-
thor’s observation was carried out during the activities as a participant in the national preventive mechanism
for the Karaganda region in the period 2023—-2025. The national preventive mechanism in Kazakhstan was
established in 2013 based on the obligations arising from the Optional Protocol to the Convention Against
Torture. This mechanism is a system aimed at preventing torture and other cruel, inhuman or degrading
treatment or punishment. During the author’s observation, shortcomings in legal regulation and the practice
of applying these norms were identified. As a participant in the national preventive mechanism, in 2023—
2025, visits were made to detention places, temporary detention facilities, special reception centers, reception
and distribution centers, institutions providing special social services, divisions of the mental health center,
children’s institutions and other closed institutions. These are closed institutions; they are mandated institu-
tions for the national preventive mechanism, in which the human right to protection from torture and other
cruel, inhuman or degrading treatment or punishment is most likely to be violated.

The torture concept and cruel treatment or punishment includes a wide range of actions and inactions,
which, depending on each specific situation, can be qualified differently. Moreover, the torture concept does
not include lawful actions of officials and persons acting in an official capacity that may be considered cruel,
inhuman or degrading treatment, torture, as well as physical and/or mental suffering. At the same time, the
definition of “legal actions” is understood in practice broadly and ambiguously. This is due to the fact that
not all aspects of social relations in closed institutions and institutions where people with restricted freedom
of movement are kept are sufficiently regulated. Many relationships in such institutions are based on moral
and ethical standards, as well as business customs.

During the research, the following results were obtained, corresponding to the stated goal and objec-
tives:

1) The analysis of legal norms defining the interdisciplinary legal institution of “the human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment” allows us to state the
formation of this interdisciplinary legal institution in the domestic legal system. This is due to existence of
the established legal relations, which are based on legal norms of various law branches. First of all, the Con-
vention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment should be includ-
ed in the normative framework. This convention defines “torture” as any intentional act that causes severe
pain or physical or mental suffering motivated by specific purposes, such as obtaining information or a con-
fession, unlawful punishment for any action, intimidating or coercing a person for reasons based on discrim-
ination of any kind. In this case, the determining factor is the subject — a government official, another per-
son acting in an official capacity or at their instigation, or with their knowledge or tacit consent [2]. An im-
portant source that enshrines the human right to protection from torture, violence, and cruel or degrading
treatment or punishment is the Constitution of the Republic of Kazakhstan [3]. Based on constitutional
norms, the Criminal Code establishes liability for cruel, inhuman or degrading treatment and torture. In Arti-
cle 146 of the Criminal Code of the Republic of Kazakhstan, responsibility for cruel, inhuman or degrading
treatment and torture is divided into two parts. The first part of Article 146 provides for liability for cruel,
inhuman or degrading treatment, and the second part of Article 146 provides for liability for torture [4]. An
important legal act regulating the procedure for implementing the human right to protection from torture is
the Regulatory Resolution of the Supreme Court of the Republic of Kazakhstan “On the application of the
norms of criminal and criminal procedural legislation on respect for personal freedom issues and the human
dignity inviolability, counteraction to torture, violence, other cruel or degrading forms of treatment and pun-
ishment”. This resolution establishes the qualifying features that distinguish torture and cruel, inhuman or
degrading treatment from other illegal actions directed against life, health, freedom, and violating constitu-
tional human rights [5]. Thus, in our opinion, an interdisciplinary legal institution “The human right to pro-
tection from torture and other cruel, inhuman or degrading treatment or punishment” was formed. This is a
group of legal norms that are objectively isolated within the system of national law, which relate to different
branches of law, but regulate similar social relations. By its nature, it is an interdisciplinary institution that
combines the norms of international, constitutional, criminal, penal law and other branches of law and legal
institutions. Moreover, this institution is divided into two sub-institutions: “torture” and “cruel, inhuman or
degrading treatment or punishment”. This is due to the difference between these concepts. Based on the in-
ternational convention norms, torture includes acts that cause severe pain or physical and mental suffering,
which are carried out for a specific purpose, by an official or a person in an official capacity or at their insti-
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gation or with their tacit consent. It is these characteristics that distinguish the concept of “torture” from oth-
er offenses against human rights.

2) In the course of conducting a comparative legal analysis of the interdisciplinary legal institute with
international standards and scientific approaches in the field of human rights to protection from torture, two
main approaches were identified.

The first approach is an absolute ban on torture. Torture is defined as a serious crime that has no justifi-
cation—neither peacetime nor wartime circumstances, nor orders from superiors, can serve as grounds for its
use. Most countries in the world are parties to the Convention Against Torture. Based on the information
contained in the Report of the Committee against torture, as of 10 May, 2024, there are 174 states parties to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. All States
parties, in accordance with Article 19 of the Convention, submit initial and periodic reports. At its seventy-
seventh session, the Committee considered the reports of Spain, New Zealand, Romania and Switzerland. At
its seventy-eighth session, it considered the reports of Burundi, Costa Rica, Denmark, Egypt, Kiribati and
Slovenia. At its seventy-ninth session, it considered the reports of Austria, Azerbaijan, Finland, Honduras,
Liechtenstein and North Macedonia. At the time of submission of the report, there were 28 States parties
with overdue initial reports and 49 States parties with overdue periodic reports. The Committee notes that
some States parties have failed to implement decisions taken on complaints [6]. In addition to the submission
of initial and periodic reports, the prohibition of torture is also ensured by the possibility of lodging a com-
plaint under Article 22 of the Convention against Torture. Persons who claim to have been victims of torture
may lodge a complaint with the Committee against torture for consideration. In this case, the determining
condition is the recognition by the state party to the Convention of the competence of the Committee against
torture to consider these complaints. Currently, there are 71 states party to this Convention, including the
Republic of Kazakhstan. As of 10 May, 2024, the Committee had registered 1,211 complaints since 1989
against 45 States parties. Of these, 406 complaints were discontinued and 145 were declared inadmissible.
The Committee took final decisions on the merits in respect of 495 complaints, finding violations of the
Convention in 206 of them. Some 164 complaints are pending [6]. The complete prohibition of torture is en-
sured by a set of measures, such as recognition by all states of the absolute unacceptability of torture and ac-
cession to the Convention against torture. Submission of initial and periodic reports by states parties to the
Convention against torture, information analysis presented in these reports and recommendations develop-
ment to eliminate conditions that contribute to the torture emergence. An important mechanism at the inter-
national level is the consideration of complaints about torture of citizens of the states parties to the Conven-
tion. At the national level, protection from torture is ensured, first of all, by the norms of constitutional law,
criminal, criminal-executive law and other legal norms. Also, protection from torture is ensured by the law
enforcement and judicial systems, as well as by civil society institutions, which primarily include the nation-
al preventive mechanism and public monitoring commissions.

The second approach is the moral and, in some cases, legal justification of torture under certain condi-
tions. This is associated with ensuring public safety, protecting the common good, and obtaining information
to prevent more serious criminal acts. As an example can be found in the position of the United States and
some other countries when after September 11, 2001 the need to adhere to international norms prohibiting
torture was questioned. In March 2008, the US President vetoed a law banning certain types of psychological
torture, citing the extraordinary circumstances of the fight against terrorism. The Prime Minister of Italy, jus-
tifying torture against terrorists, stated that it is impossible to influence people who are at the level of medie-
val concepts of good and evil with the help of civilized measures [7; 28]. At the same time, from a scholarly
perspective, the harmfulness of such discussions is noted, since they to one degree or another legitimize tor-
ture as a possible tool for obtaining information in emergency cases related to the terrorist threat [8]. Thus,
torture and other cruel, inhuman or degrading forms of treatment and punishment can be morally justified by
part of society and part of the professional law enforcement community.

As a result of a comparative analysis of legal institutions with international standards and scientific ap-
proaches in the human rights field to protection from torture, it is necessary to state that the Republic of Ka-
zakhstan have formed legal institutions that provide for an absolute ban on torture. The country has suffi-
ciently effective law enforcement and judicial bodies capable of holding those responsible for such crimes
accountable, as well as restoring the violated victim rights. There are also civil society institutions capable of
identifying facts of torture and cruel, inhuman or degrading treatment or punishment. At the same time, there
is a need to specify legal norms in this area, as well as improve law enforcement practices in collecting fac-
tual data on torture and conducting investigations.
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3) Considering the need to improve national legislation in the human rights area on protection from tor-
ture and other cruel, inhuman or degrading treatment or punishment, it should be noted that the Criminal
Code establishes liability for cruel, inhuman or degrading treatment and torture [4]. In Article 146 of the
Criminal Code of the Republic of Kazakhstan, liability for cruel, inhuman or degrading treatment and torture
is divided into two parts. The first part of Article 146 provides for liability for cruel, inhuman or degrading
treatment, and the second part of Article 146 provides for liability for torture. At the same time, part three of
Article 146 provides for the qualifying features of both types of crimes [4]. This approach equates the liabil-
ity under Parts 1 and 2 of Article 146, which appears incorrect because of the different social harm of the
acts described in these parts. It is proposed to separate out from Part 3 of Article 146 the responsibility for
cruel, inhuman or degrading treatment or punishment. This study’s suggested formulation of Part 3 of Arti-
cle 146 as follows: “Acts provided for in Part 1 of this Article, committed: 1) by a group of persons or a
group of persons by prior conspiracy; 2) repeatedly; 3) causing moderate bodily harm; 4) against a woman
who is known to the perpetrator to be pregnant, or a minor, — shall be punishable by a fine of up to five
thousand monthly calculation indices, or correctional labor in the same amount, or restriction of liberty for a
term of up to six years, or imprisonment for the same term, with deprivation of the right to hold certain posi-
tions or engage in certain activities for a term of up to three years”. The liability for torture in Part 3 of Arti-
cle 146 shall be designated as Part 4 of Article 146 and the first sentence of Part 4 shall be worded as fol-
lows: “Acts provided for in Part 2 of this Article, committed...”. Further, the proposed Part 4 of Article 146
will preserve the current version of the text of Part 3 of Article 146. Original Part 4 of Article 146 will be
renumbered as Part 5 of Article 146 of the Criminal Code.

The Convention against torture defines torture as “the intentional infliction of severe pain or physical or
mental suffering”. It is proposed to formulate Part 2 of Article 146 of the Criminal Code as follows: “Tor-
ture, that is, the intentional infliction of severe pain and (or) mental, moral suffering”. This will bring the
provisions of the Criminal Code of the Republic of Kazakhstan into line with the provisions of the Conven-
tion against torture.

The novelty of the achieved results is in the generalization and systematization of legal norms regulat-
ing human rights for protection from torture, as well as the human right to protection from cruel, inhuman or
degrading treatment and punishment. These groups of legal norms are proposed to be combined into an in-
terdisciplinary institution, which consists of two legal sub-institutions: “the right to protection from torture”
and “the right to protection from cruel, inhuman or degrading treatment and punishment”. Such an approach
is new and is due to the need to comply with international standards and scientific approaches that try to dis-
tinguish between these two sub-institutions of law, while simultaneously combining them into a single inter-
disciplinary legal institution. A new result is also the proposals for improving the criminal law norms, which
are due to the systemic structure of this interdisciplinary institution.

Discussion

Modern research in the human rights field on protection from torture and other cruel, inhuman or de-
grading treatment or punishment, as a rule, cover some phenomenon aspect under consideration. It seems
important to consider the legal norms totality and legal relations arising on their basis as an interdisciplinary
legal institution. This allows us to consider the problem of protecting a person from torture and cruel, inhu-
man or degrading treatment in the system, combining theoretical and practical aspects of these crimes pre-
vention, their prevention, punishment for them and violated rights restoration.

Based on a sociological survey conducted by the DEMOSCOPE Express Public Opinion Monitoring
Bureau on the topic “Torture in Kazakhstan against suspects and prisoners”, the main causes and conditions
of torture can be identified. A total of 1,560 people living in Almaty and Astana, as well as in all regional
centers, were surveyed. 34 % of Kazakhstanis believe that the main reason for torture is impunity; 25 % —
low professional qualifications of employees; 18 % — legal illiteracy of law enforcement officers; 15 % —
psychological instability of employees; 8 % — insufficient security and social protection of law enforcement
officers. At the same time, the respondents noted that the most important guarantees for protection from tor-
ture are notification of relatives and lawyer participation in all procedural actions — 31 %; interrogations
video recording and other procedural actions — 19 %; punishment inevitability of the guilty — 17 %; ensur-
ing security guarantees in detention places — 17 %; conducting an impartial investigation — 16 %. With
regard to the punishment provided for by the Criminal Code, 61 % consider it adequate, 33 % — insufficient,
7 % — excessive [9]. Based on this survey, the most important reasons and conditions for torture should be
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highlighted. These are impunity, low qualifications and legal illiteracy of employees. Accordingly, in scien-
tific and theoretical research, these factors must be taken into account first and foremost.

Scientific studies examine various crime aspects of “torture” and “cruel, inhuman or degrading treat-
ment or punishment”. E.V. Mitskaya, A.M. Kosmagambetova, R.A. Alshurazova examine the new version
of Criminal Code Article 146 of the Republic of Kazakhstan and its compliance with the UN Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. In their study, these au-
thors state that the criminal legislation contains sufficient provisions to hold accountable persons who com-
mit violent crimes. It should be agreed with the authors that the understanding of torture in the new version
as a less serious act (in case of causing minor harm to health) does not correspond to the understanding of
torture in the UN Convention [10]. N.N. Turetsky in her study, which is devoted to the use of comprehen-
sive measures in the fight against torture in Kazakhstan, emphasizes the positive changes that have occurred
in this area. He notes that the positive role in the fight against torture is played by the activities of the nation-
al preventive mechanism, the exclusive prosecutor’s office jurisdiction the in torture cases, the “blind spots”
elimination through video surveillance, and the medical care in penal institutions has been completely trans-
ferred to the civilian health care jurisdiction [11]. In our opinion, the author correctly notes the problem of
the shortage of highly qualified personnel: “some employees compensate for the lack of professionalism and
experience by using forceful influence methods” [11]. The author proposes comprehensive measures, among
which the following measures should be highlighted: the “corporate solidarity” elimination, which leads to
the evidence destruction and pressure on victims, the national legislation improvement, and the human re-
sources increase [11]. G.K. Shushikova, E.S. Kemali, M.G. Azhibayev, in their research, consider the com-
bating torture issues in Kazakhstan [12]. In addition to scientific research, publications in the media are of
interest on the problems of torture. These articles reveal the main problems in this area that lawyers and hu-
man rights defenders face. Based on the analysis results the national preventive mechanism, current issues
are raised on the prevention of torture and cruel, inhuman and degrading treatment or punishment [13]. Of
interest is the publication “Establishment and Purpose of national preventive mechanisms”, prepared by the
Association for the Prevention of torture in 2006 [14]. This publication considers various issues related to the
activities of the Human Rights Commissioner and touches upon the organizing the activities issues of the
national preventive mechanism and other human rights organizations and institutions. It is necessary to high-
light the article by A.B. Saparali “National preventive mechanism for the Prevention of torture in Kazakh-
stan: Comparative Legal Analysis”. This article examines the history and formation patterns and develop-
ment of this institution. A conclusion is made about human rights institution optimality for the torture pre-
vention [15]. Problems discussion in the developing process in the National preventive mechanism as the
main institution for the prevention of torture was carried out at various information platforms. For example,
holding seminars on the practical implementation of the national preventive mechanism aimed at preventing
torture and other cruel, inhuman or degrading treatment or punishment [16]. The result of these discussions
and scientific research was the development of the draft law “On the national preventive mechanism in the
Republic of Kazakhstan”, which was presented in April 2024 by experts of the Coalition of Non-
Governmental Organizations of Kazakhstan against torture, participants in the national preventive mecha-
nism. The presented draft law defines the legal status and organization of the activities of this mechanism
[17]. This draft law is currently of an initiative nature; it has not been submitted to the Majilis and is being
discussed at various information platforms by representatives of non-governmental organizations. Issues re-
lated to the implementation of human rights in the context of the national law and human rights mechanisms
development, including the human right to protection from torture and other cruel, inhuman or degrading
treatment or punishment, were considered in the publications of A.B. Ashirbekova, O. Anayurt [18; 6—-14],
V.S. Isabekova, Ya. Zalesny [19; 25-31]. These publications provide human rights protection mechanisms
analysis in different countries and the Republic of Kazakhstan. Current issues of the organization and nation-
al preventive mechanism activities for the Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment are considered in the article by A.V. Turlayev, A.B. Sopykhanova [20; 77-86].

In the course of reviewing and analyzing the research results in these publications, one can conclude
that there is a need for further research into issues in the human rights to protection area from torture and
other cruel, inhuman or degrading treatment or punishment.

The issues are considered in this research are relevant and have scientific novelty. Assessing the results
of the research as new, it is necessary to note their practical significance and scientific validity. At the same
time, it is necessary to explain individual results of the research. Strengthening criminal liability proposed by
some authors, provided for in Part 2 of Article 146 of the Criminal Code, seems premature. This is due to the
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fact that the majority of respondents expressed an opinion on the adequacy of the punishment provided at
present [9]. The proposal to introduce into the criminal legislation in Article 146 Part 2 the element of torture
“severe pain” is based on the torture definition in the International Convention on torture, as well as with the
aim of distinguishing this composition from other, similar violent crimes. It seems that when defining severe
pain, in the process of documenting the torture consequences, the norms of the Istanbul Protocol should be
used [21]. This international act, which is recommended, contains practical recommendations for document-
ing the torture and cruel treatment consequences.

The main research result is the advancement of a scientific concept that generalizes all legal norms on
torture and cruel, inhuman, degrading treatment and punishment. This group of legal norms is proposed to be
considered as an interdisciplinary legal institution, which is divided into two sub-institutions. This approach
is due to the structure of legal norms in the International Convention on torture, other international standards,
in domestic criminal law, as well as the subject of legal regulation, which is reflected in scientific research
by various authors and law enforcement practice.

The reliability of the research results is confirmed by the analysis, generalization and systematization of
legal norms, international standards, scientific publications and other information from official sources and
independent information platforms. The reliability of the results is also due to the author’s observation dur-
ing the practical powers implementation of the national preventive mechanism participant the in the Kara-
ganda region.

Conclusion

Based on the conducted research, it is possible to systematize all approaches to the problems considera-
tion in the human rights sphere to protection from torture and other cruel, inhuman or degrading treatment
and punishment. Based on the systematization of the results, they should be presented in brief.

1) In our opinion, an interdisciplinary legal institution, “The Human Right to Protection from Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment”, has been formed. This is a group of legal
norms that have objectively become isolated within the system of national law, which relate to different
branches of law but regulate similar social relations. This institution is divided into two sub-institutions: “tor-
ture” and “cruel, inhuman or degrading treatment or punishment”.

2) In the comparative legal analysis course of the interdisciplinary legal institute with international
standards, scientific approaches in the sphere of human rights to protection from torture, two main approach-
es were identified. The first approach is an absolute ban on torture. The second approach is a moral, and in
some cases, legal justification of torture under certain conditions. This is associated with ensuring public
safety, the common good, obtaining information in order to prevent more serious criminal acts. In Kazakh-
stan, legal institutions have been formed providing for an absolute ban on torture. At the same time, the need
for concretization of legal norms in this area, as well as improvement of law enforcement practices in col-
lecting factual data on torture and conducting investigations was identified.

3) It is proposed to devote Part 3 of Article 146 of the Criminal Code of the Republic of Kazakhstan to
responsibility for cruel, inhuman or degrading treatment and punishment. To set out this responsibility as
follows: “shall be punished by a fine of up to five thousand monthly calculation indices, or correctional labor
in the same amount, or restriction of liberty for up to six years, or imprisonment for the same term, with dep-
rivation of the right to hold certain positions or engage in certain activities for up to three years”. It is pro-
posed to establish responsibility for torture in Part 4 of Article 146, and accordingly rename the existing Part
4 of Article 146 to Part 5 of Article 146 of the Criminal Code.

4) It is proposed to formulate Part 2 of Article 146 of the Criminal Code as follows: “Torture, i.e. inten-
tional infliction of severe pain and (or) mental, moral suffering”. This will bring the norms of the Criminal
Code of the Republic of Kazakhstan into line with the provisions of the Convention against torture.

The research has practical value, since the results of the research are aimed at improving the legal
norms of criminal legislation on torture and cruel, inhuman or degrading treatment or punishment.

The scientific value of the research lies in the research of the theoretical aspects of the human right to
protection from torture and other cruel, inhuman or degrading treatment or punishment.

The results of the conducted research can be used in subsequent scientific research devoted to the prob-
lems of protecting human rights, and can also be used in law-making activities in the field of improving
criminal law norms.

This research received no funding.
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A.B. Typnaes, H.C. AxmeToBa

A3szanTayJiapaH ’koHe 0acKa 1a KaTbires, alaMrepumiikke ;KaTnaiTbIH HeEMece ap-
HAMBICTBI KOPJIAWTBHIH iC-dpeKeTTep MEH Ka3aJjiay TYpJepiHeH KOpFrayaarbl aJam
KYKBIKTapbl

Makanana afaMHbIH a3alTayaaH jkoHEe 0acKa Ja KaTires, ajaMrepIlislikke KaT HeMece KaJip-KacHeTiH Kop-
JafTBIH ic-OpeKeTTep MEH jKa3anay TYpJIepiHeH KOpFaHy KYKBIFBIH XKy3ere achlpyra OaillaHbICThI KYKBIKTBIK
perinaMeHTTeyIiH ©3eKTi Macenenepi KapacThIpblIaibl. bysl KYKbIK YJITTBIK JKOHE XaJbIKapalblK KYKbIKTBIH
KeIIeH I MHCTUTYTHI PeTiHAe 3epTTeneni. 3epTTey/IiH MaKcaThl — «a3anTayiapiaH koHe 0acka Ja KaTbIres,
aJIaMTepIIUTIKKe KATHalTBIH HEMece ap-HaMBICTBl KOPJIANTBIH iC-OpeKeTTep MEH jKazajay TypiiepiHeH
KOpFayIarbl afaM KYKBIKTapbD» KYKBIKTBIK MHCTHTYTHIHA TalJay jKacay, KYKBIKTBIK perJIaMeHTTey Macele-
JIepiH aHBIKTAy JKOHE YJITTHIK 3aHHaMaHbl JKETLIAIPY JKONIAapbIH d3ipiey. 3epTTey Kallllbl FhUIBIMU JKOHE
apHaMbI-KYKBIKTBIK 9liCTEP apKbUIbI XKY3€re achIpPblIajibl, TEOPUSIIBIK KaFH/anap MEH KYKbIKTHIK HOpManapra,
COHJIal-aK oJIap/blH ICKe achIpbUly TAXIpHOECiHe Tajjgay >Kacayblll, KOPBITBIHABUIAHAIBI. ByJl KYKBIKTBIK
WHCTHUTYTTHIH EPEKIIeNIKTepi, OHBIH KYKBIKTHIK aKTiIEp MEH XaJbIKapalblK CTaHAapTTapAa OeKiTiryiHe
Tanjay JKYpri3iaai. 3epTTeyaiH Heri3ri HOTHIKECI KbUIMBICTBIK-KYKBIKTBIK HOPMAJIap/Ibl JKETUTIpY OObIHIIA
YcoHBICTap Oepy. 3epTTeynmiH Herisri KOpBITHIHABICEI — a3anTayjJapiaH >koHe Oacka ma KaThires,
aJIaMTepIIUTIKKE KATIANTEIH HEMece ap-HaMBICTBI KOPJIANTHIH iC-0peKeTTep MEH jKazanay TYpIJIEpiHiH alIbiH
Iy caJachIHIOarbl YITTHIK 3aHHAMaHBl OCHl callaJiarbl XaJbIKapalblK CTaHZapTTapMeH Yiiectipyre
OarpITTaIFaH KYKBIKTHIK [IapaiapAbl KETUIIIPY KaKETTIrl Typabl TY>KbIPbIM.

Kinm cosdep: KazaxkcraH, ajaM KYKbIKTapbl, a3anray, KaTires KapbIM-KaTbIHaC, %a3a, KaJip-KacHeT, 3aHHaMa,
KYKBIKTBIK HOpMaJiap, XajbIKapaJblK CTaHAApTTap.

A.B. Typnaes, H.C. AxmeToBa

IIpaBa 4esioBeKka HA 3aIUTY OT NBITOK U JPYTHX KECTOKHX, Oecue10BeYHbIX HJIH
YHHMKAKOIIHUX JOCTOMHCTBO BH/0B 00OpanieHusi 1 HAKA3aHUA

B crartbe paccmarpuBaeTcst poOIeMHBIE BOIIPOCHI IPABOBOM peTJIaMEHTAllMK OCYIIECTBICHHS IIpaBa yelio-
BeKa Ha 3alUTY OT IBITOK M JPYTUX BHJOB OOpalIeHHs M HaKa3aHHsI, KOTOPBIE MOTYT OBITh )KECTOKHUMH, Oec-
YeI0BEYHBIMH M YHMKATh UEJIOBEUECKOE JJOCTOMHCTBO. DTO MPaBO PacCMaTPUBAETCSA KaK KOMIJIEKCHBIH MH-
CTUTYT OTE€UYECTBEHHOI'0 M MEXIyHapOoIHOro mnpasa. Llens rccnenoBaHus — OCYyIIECTBICHUE aHAIU3a IpaBo-
BOro mHCTHTYTa «IIpaBa demoBeKa Ha 3aIIUTY OT MBITOK U APYTUX >KECTOKUX, OECUETOBEUHBIX MM YHIKAIO-
IIMX JOCTOMHCTBO BHJOB OOpAILlEHHs U HaKa3aHHs», BHIBICHHE MPOOJIEM MPaBOBOM PErIaMEHTAIMH U BbI-
paboTka IyTed COBEpUICHCTBOBAHMS HAI[MOHAIBGHOTO 3aKOHOJATENbCTBA. VcciemoBaHHMe OCYHIECTBISIETCS
TTOCPEICTBOM OOIIEHAYYHBIX U CIIEIMAIBHO-IIPABOBBIX METOIOB, NCIIOIB3YETCS aHATM3 U 0000IIeHne Teope-
THYECKUX ITOJIOKEHUH M PaBOBBIX HOPM M IIPaKTHKa MX peanu3anuu. Ha ocHOBe CpaBHUTEIBHO-IIPAaBOBOTO
MeTO/1a BBIBILIIOTCS OCHOBHBIE TEHJICHIIMM PAa3BUTHUS 3TOTO MHCTHUTYTA B HacTosmee BpeMs. [IpoBeneH ana-
JM3 0COOEHHOCTEH 3TOrO NPaBOBOTO MHCTUTYTA, €ro 3aKPEeIUICHUE B IPABOBBIX aKTaX M MEXKIYHAPOIHBIX
crannaprax. OCHOBHBIM Pe3yJIbTaTOM HCCIICIOBAHUS SIBISIFOTCS MPEIOKEHUS 110 COBEPLICHCTBOBAHUIO YTO-
JIOBHO-TIPaBOBBIX HOPM. OCHOBHBIM BBIBOJIOM HCCIIEIOBAHHUS SBIAETCS MOJOKEHHE O HEOOXOAMMOCTH CO-
BEpIICHCTBOBAHMS MTPABOBBIX MEp, HAMPABICHHBIX Ha FAPMOHH3AIMIO HALMOHANBHOTO 3aKOHOJATEIbCTBA B
cdepe 3amUTHl OT MBITOK U MPEAYNPERICHUHN KECTOKHX, OECUCTIOBEYHBIX MM YHIDKAIOIINX YeJIOBEUECKOEe
JIOCTOMHCTBO BHIOB OOpAIeHHs U HaKa3aHHs C MEXKyHAapOIHBIMU CTaHAApTaMH B 3TOi cdepe.

Knrouesvie crosa: KazaxcraH, npaBa 4enoBeKa, IbITKH, )KECTOKOE 0OpallleHHe, HaKa3aHue, JOCTOMHCTBO, 3a-
KOHOJIaTeJILCTBO, IPABOBBIE HOPMBI, MEKTyHAPOAHBIE CTAHAAPTHI.
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Probation control as a compulsory measure of educational influence in the criminal
legislation of the Republic of Kazakhstan

In the new criminal law in the Republic of Kazakhstan adopted in 2014, the list of compulsory educational
measures applied to juvenile offenders has been somewhat updated and supplemented with a new measure in
the form of establishing probation control. The authors of the work attempted to give a comprehensive legal
description of this compulsory measure, while paying attention to some imperfections of the provisions of the
Criminal Code of the Republic of Kazakhstan, the Criminal Execution Code of the Republic of Kazakhstan
and the Law of the Republic of Kazakhstan “On Probation,” which negatively affect its preventive potential
and application practice. In particular, the article draws attention to the not quite advantageous placement of
the measure in the list of compulsory educational measures, to the imperfection of the wording of the content
of the measure presented in Part 9 of Article 85 and Part 2 of Article 44 of the Criminal Code of the Republic
of Kazakhstan, for the presence of substantial similarity and even identity of probation control as a compulso-
ry measure of educational influence and some other measures provided for by the Criminal Code of the Re-
public of Kazakhstan, for the absence of a minimum period and criminological validity of the maximum peri-
od of application of the measure, for the lack of differentiation of the terms of application of the measure de-
pending on the type of criminal offense and the category of severity of the crime. During the consideration of
the problems, the authors expressed separate considerations. They proposed specific measures to eliminate
them by improving the legal basis of probation control as a compulsory measure of educational influence.

Keywords: minors, compulsory measures of educational influence, probation control, content, responsibili-
ties, terms of use.

Introduction

The Criminal Code of the Republic of Kazakhstan adopted in 2014 provides compulsory educational
measures (hereinafter referred to as CEM) among the measures that can be applied against juvenile offenders
of the criminal law. These measures are listed in Part 1 of Article 84 of the Criminal Code RK and include
seven measures, many of which were adopted from the Criminal Code of the Republic of Kazakhstan of
1997 and the Criminal Code of the Kazakh SSR of 1959 with some changes in the wording of their names
and/or contents. This applies to such measures as a warning, the obligation to apologize to the victim, the
obligation to make amends for the harm caused, transfer under supervision of parents or persons replacing
them, or a specialized government agency, restriction of leisure and enactment of special requirements to the
minor’s behavior, placement in an educational institution with a special detention regime. In the new Crimi-
nal Code adopted in 2014, the legislator provided a new CEM of probation control in addition to the above
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measures. The authors of one of the comments on domestic criminal law attributed this legislative decision to
the number of significant innovations of Article 84 of the Criminal Code RK [1; 466]. It is worth agreeing
with this statement since no similar measure was previously provided in Kazakhstan’s criminal legislation.
Its appearance on the CEM list is associated with introducing the probation institute into the national Crimi-
nal Code. The expansion of the CEM list with a new measure and the introduction of the probation institute
into the Criminal Code deserve our support. Moreover, according to M.A. Ayubayev, “the newly formed
Kazakhstani model of probation is currently an exemplary one for the post-Soviet countries” [2; 37].

At the same time, an analysis of certain provisions of the Criminal Code RK 2014 and some other acts
related to probation control allows us to find several imperfections that negatively affect the preventive po-
tential of this measure and the practice of its application. Despite seemingly being relevant, this issue still
receives insufficient attention in modern legal literature. This, in turn, led the authors to research the topic to
form a theoretical and legal framework on probation control as a CEM, and to develop proposals for possible
solutions to existing problems related to the legal regulation and legal implementation of this measure. The
choice of the topic is also important because among the post-Soviet countries that have adopted compulsory
educational measures from the Soviet legislative experience, the Republic of Kazakhstan is one of the few
that has provided for a completely new CEM in its criminal legislation — probation control. Such a unique
experience of the Republic of Kazakhstan can be useful to the legal communities of the post-Soviet states
where CEM was preserved, which, in turn, also aroused the interest of one of the authors and prompted it to
be written.

Materials and methods

The methodological basis of scientific research involved in this work is represented by general and pri-
vate scientific methods of cognition, among which the main place is occupied by formal legal, comparative
legal and hermeneutic methods. The formal legal method was applied to analyze provisions of criminal law,
penal enforcement regulations, and the Probation Act concerning probation control as a criminal-executive
measure (CEM). These legal norms were examined on the basis of formal logic, intentionally abstracting
from substantive characteristics of the underlying phenomenon. The comparative legal method was used in
the study of previous and current editions of the relevant provisions of the Kazakh legislation. The herme-
neutic method was used by the authors when referring to various methods of interpreting legal norms in or-
der to clarify and interpret the essence contained in them. These methods made it possible to identify prob-
lems of a legislative and legal nature related to probation control as a CEM, as well as to formulate proposals
for their possible resolution.

In the course of the research, the authors referred to previously published works on criminal and penal
enforcement law, which highlighted the specifics of the regulation of CEM in the criminal legislation of the
Republic of Kazakhstan and their practical implementation. Among them, for example, one can single out
the works of N.A. Abdikanov, T.J. Atzhanov, K.J. Baltabaev, A.B. Bekmagambetov, I.S. Borchashvili,
M.K. Intykbaev, L.M. Karzhaubayeva, S.R. Koshenova, Z.1. Kursabayeva, S.M. Naurzalieva,
S.M. Rakhmetov, V.P. Revin, O.B. Filipets et al. At the same time, a careful study of the works of these au-
thors and an assessment of the current state of the legal regulation of CEM under the current Criminal Code
of the Republic of Kazakhstan allowed us to conclude that many issues related to probation control as a
CEM have not yet been adequately addressed and resolved. This, in turn, also prompted the authors of this
paper to take some steps aimed at developing the stated issues.

The materials of judicial practice of the use of probation control as a CEM were used in the work.

Discussion and results

1. About the place of probation control in the list of compulsory educational measures. This measure
completes the list of CEM, set out in Part 1, Article 84 of the Criminal Code RK, and is mentioned in para-
graph 7 of the mentioned part. From this, it could be concluded that probation control is the strictest of all
CEM, presented in Part 1, Article 84 of the Criminal Code RK. However, this is not the case at all. A careful
study of the relevant list makes it possible to notice that the first five measures presented are arranged de-
pending on the severity of their content. Other authors also pay attention to this fact [3; 24]. However, the
last two measures, which are the imposition of the obligation to apologize to the victim and the establishment
of probation control, violate this logic, since they are placed after a stricter measure by the nature of the re-
strictions. We are talking about the measure specified in paragraph 5, Part 1, Article 84 of the Criminal Code
RK that requires isolation of a teenager from society for a certain period, which is designated in the law as
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placement in an educational institution with a special detention regime. The sequence of these measures cor-
responds with the timing of their inclusion in the CEM list. The original version of the Criminal Code of the
Republic of Kazakhstan in 1997 did not contain the obligation to apologize to the victim and probation con-
trol. By the Law of the Republic of Kazakhstan dated 23.11.2010 No. 354-IV the first of these measures was
included in the CEM list and located after the measure of placement of a teenager in an educational institu-
tion with a special detention regime. The Criminal Code of the Republic of Kazakhstan, adopted in 2014,
inherited the list of CEM and their sequence from the previous criminal law and supplemented it with a new
measure of establishing probation control, which was placed after the obligation to apologize to the victim.

Since the CEM list serves as a guideline for a law enforcement officer who individualizes the responsi-
bility of juvenile offenders, it seems this list should be structured by a certain conceptual intention. The in-
tention of Part 1, Article 84 of the Criminal Code RK, in our opinion, should be not only an exhaustive defi-
nition of all measures related to CEM, but also their arrangement in a certain sequence, depending on the
severity of the measures. Considering this approach, what should be the place of probation control in the
CEM list? So far, it seems difficult and premature to answer this question, since it is necessary to determine
the substantive potential of this measure, which demonstrates certain regulatory shortcomings. However, be-
fore addressing the issue raised, let us study the measure, starting with its legislative formulation.

2. On the formulation of the CEM in the form of probation control. When describing the content of pro-
bation control in Part 9 of Article 85 of the Criminal Code RK, the legislator limited himself to specifying
only the period of this measure’s application in accordance with the rules established by Part 2 of Article 44
of the Criminal Code RK. Referring to Part 2 of Article 44 of the Criminal Code of the Republic of Kazakh-
stan highlights certain responsibilities that may be imposed during probation control as part of the restriction
of freedom. It is important to note that the punishment in the form of freedom restriction, aside from proba-
tion control, also encompasses forced labor. But since certain categories of people, including minors, accord-
ing to Part 1 of Article 44 of the Criminal Code of RK, cannot be subjected to forced labor. The punishment
in the form of restriction of freedom for minors is limited to probationary control. The circumstances men-
tioned above allow us to draw the following conclusion. The legislator, having referred to Part 2 of Article
44 of the Criminal Code of RK in Part 9 of Article 85 of the Code, equalized the content of one of the CEM
and one of the types of punishment, which is unacceptable, since with this approach, CEM transformed into
a punishment. However, in contrast to punishment, as many researchers correctly note, “CEM have a differ-
ent legal essence and purpose” [4; 184], “they are educational measures, since their main purpose, unlike
criminal punishment, is persuasion and education. They do not present punishment for the wrong doings;
they do not entail a criminal record” [5; 392]. G.B. Samatova draws attention to this problem, pointing out
that ... with regard to the disclosure of the content of such a compulsory measure of educational influence
as the establishment of probation control (Part 9 of Article 85 of the Criminal Code of RK), there is no need
to refer to Part 2 of Article 44 of the Criminal Code of RK, but it would be more correct to provide for inde-
pendent conditions for probation control as a compulsory measure of educational influence” [6; 102]. It
seems possible to agree with the author’s opinion regarding the need to adjust Part 9 of Article 85 of the
Criminal Code of RK. However, we believe the latter should be adjusted by pointing out the essential sub-
stantive features of the corresponding CEM.

Now we will try to identify these essential substantive features of the measure, which should subse-
quently be reflected in Part 9 of Article 85 of the Criminal Code of the Republic of Kazakhstan.

3. On the essential substantive features of probation control as a compulsory educational measure.
Firstly, under the direct indication of the criminal law, the content of the measure in question is formed by
the obligations listed in Part 2 of Article 44 of the Criminal Code of RK, including, for example, not to
change one’s place of permanent residence, not to visit certain locations, etc. We will examine them in great-
er detail later. For now, it is sufficient to note that they constitute a key substantive feature of this CEM and,
as such, must be referenced in Part 9 of Article 85 of the Criminal Code of the Republic of Kazakhstan.

Secondly, another essential feature of this measure should be the complex of organizational and socio-legal
measures implemented in its application, provided by the legislation on probation. This conclusion is based on the
analysis of the provisions of Articles 18 and 19 of the Law of the Republic of Kazakhstan No. 38-VI “On Proba-
tion” dated 30.12.2016, according to which various measures of social and legal assistance may be provided to
minors during probation control (their list is given in Article 6 of the Law), such as: in support to a teacher or psy-
chologist, additional agencies and organizations can be involved to perform guardianship functions, protect the
rights of the child, as well as various public associations, legal entities and individual citizens. Along with this,
housing surveys of minors are conducted quarterly.
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At the same time, it should be noted that the Law of the Republic of Kazakhstan “On Probation” does
not mention the people in respect of whom CEM has been applied in the form of probation control, among
the subjects of probation, which drew attention of other researchers [6, 7; 102, 74-75]. For example, even
within the same law, probation applies to individuals subject to another CEM—namely, the restriction of
leisure activities and the imposition of specific behavioral requirements on minors. In our opinion, this does
not mean that the abovementioned organizational and social-legal measures provided by the Law of the Re-
public of Kazakhstan “On Probation” should not be applied to persons in respect of whom probation control
is established as CEM. According to S.M. Rakhmetov, “when registering a minor under probation control,
the probation service determines the amount of social and legal assistance he needs and implements a set of
measures under articles 69, 169 and 174 of the Criminal Executive Code of the Republic of Kazakhstan, con-
sidering the provisions of Article 18 of the Law of the Republic of Kazakhstan “On Probation”. Under Arti-
cle 69 of the Criminal Executive Code, probation control over minors subjected to a compulsory educational
measure in the form of probation control is carried out by the probation service at their residence” [8; 382].
The reference made in Part 9 of Article 85 of the Criminal Code of RK, under which probation control as a
CEM is established following the rules of Part 2 of Article 44 of the Criminal Code of RK, implies the im-
plementation of probation control applied as a CEM according to the regulations for restriction of freedom,
i.e. Article 15 of the Law of the Republic of Kazakhstan “On Probation” (taking into account Articles 18 and
19), as well as Article 69 of the Criminal Executive Code of the Republic of Kazakhstan. However, the dis-
semination of the rules provided for in these articles concerning probation control, which is established as
CEM, does not seem to be the right solution, due to the following: 1) under the direct instruction of Article
15 of the Law of the Republic of Kazakhstan “On Probation”, sentencing probation will apply only to per-
sons sentenced to restriction of liberty or conditional conviction, and Article 69 of the Criminal Executive
Code of RK applies only to convicts serving sentences of restriction of liberty; 2) Article 15 of the Law of
the Republic of Kazakhstan “On Probation” addresses sentencing probation. Based on its title and content,
the grounds for applying probation should be either a final and enforceable verdict or a resolution amending
such a verdict, establishing the person’s conviction. Under Part 1 of Article 83 of the Criminal Code of RK,
probation control as a CEM can also be applied upon release from criminal liability, i.e. when there was no
conviction at all; 3) the provisions of Article 15 of the Law of the Republic of Kazakhstan “On Probation”
practically do not define the specifics of probation control as a CEM. In our opinion, a much more accepta-
ble solution is the inclusion of certain provisions that disclose the specifics of probation control as a CEM
into the Law of the Republic of Kazakhstan “On Probation”.

The above makes it possible to conclude that probation control in CEM contains a set of responsibilities
defined by the Criminal Code of RK imposed by the court, and a set of organizational and socio-legal
measures provided by the legislation on probation. With that said, we believe it is possible to adjust the
wording of Part 9 of Article 85 of the Criminal Code of RK by supplementing two essential features of the
measure. In addition, in the Law of the Republic of Kazakhstan “On Probation”, among the persons subject
to probation, it is necessary to specify the persons who underwent the compulsory educational measure in the
form of probation control separately, while defining the specifics of this measure’s implementation.

Next, we will review the responsibilities imposed by the court when establishing probation control as a
compulsory educational measure.

4. About the open list of responsibilities imposed when establishing probation control as a compulsory
educational measure. To begin with, the Criminal Code of the Republic of Kazakhstan does not comprehen-
sively define the list of responsibilities imposed by the court when establishing probation control, indicating
that the court has the right to establish other responsibilities that contribute to the correction of a convicted
person and the prevention of new criminal offenses. At first glance, it may seem that granting such powers to
the courts makes it possible to optimally individualize the responsibility of a juvenile offender by selecting
the most appropriate set of responsibilities for each specific case. However, such legal regulation, in our
opinion, makes the analyzed measure’s content bottomless, which, of course, prevents assessment of its real
meaningful potential. In our opinion, it could become very repressive in some cases. Moreover, granting the
courts with such powers allows law enforcement officers to legally establish the means of criminal legal re-
action, corresponding with the list of compulsory educational measures in each specific case. For example,
the court may obligate a minor to perform socially useful work, undergo a course of psychological or medi-
cal and social rehabilitation.

The above points to the following conclusion: since the legislator defines the content of compulsory ed-
ucational measures in the form of probation control as a set of responsibilities imposed by the court, their list
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should be exhaustively defined in criminal law. This also applies to the list of organizational and socio-legal
measures, which should also be comprehensively determined by the legislation on probation, which, in gen-
eral, can be observed upon careful study.

Let us attempt to figure out what responsibilities should fill the content of the measure under research.

5. About the responsibilities in probation control assignment as part of compulsory educational
measures. Part 2 of Article 44 of the Criminal Code of RK explicitly mentions a relatively small number of
responsibilities assigned when establishing probation control, including: a ban on changing one’s place of
residence, study or work without notifying the supervisory authority; a ban on visiting certain places; under-
going medical treatment; financial support for the family. Regarding the latter responsibility, we agree with
some researchers’ opinion that it cannot be assigned to minors [6; 102] and exclude it from the content of the
measure under consideration. However, which of the responsibilities explicitly defined in Part 2 of Article
44, and those that can potentially be included in the content of probation control, should fill the content of
the measure we are interested in? Unfortunately, it seems difficult to give a clear answer to this question,
since probation control as a CEM duplicates a few other measures provided in the Criminal Code of the Re-
public of Kazakhstan, which further complicates distinguishing the measures from each other and defining
the inherent set of restrictions or responsibilities for each measure. Let us illustrate this problem with the fol-
lowing examples.

Firstly, the legislator refers to Part 2 of Article 44 of the Criminal Code of the Republic of Kazakhstan,
when describing conditional conviction, as well as probation control as a CEM. And this provision [Part 2 of
Article 44 of the Criminal Code of the Republic of Kazakhstan] generally regulates the punishment in the
form of restriction of freedom. Paradoxically, Part 5 of Article 63 of the Criminal Code of the Republic of
Kazakhstan aggravates the situation by not limiting the list of CEM permitted to use against a minor under
probation. This makes it possible to apply the compulsory educational measures regulated by the rules pro-
vided in the article, along with conditional conviction, regulated by Part 2 of Article 44 of the Criminal Code
RK. It is possible that the inclusion of probation control in these measures of criminal legal impact is due to
the desire of the legislator to expand the scope of its application, making it possible to apply it when exoner-
ating from criminal liability and applying appropriate types of exemption, accompanied by compulsory edu-
cational measures; when convicted with punishment, when exempted from the actual serving of the assigned
sentence, through conditional conviction. However, this approach mixes the legal nature of completely dif-
ferent criminal law measures.

Secondly, the measure we are considering duplicates the content of such compulsory educational
measures as the restriction of leisure time and the establishment of special requirements for the minor’s be-
havior, as noted by some authors [9; 96]. Comparing the provisions of Part 9 of Article 85, Part 2 of Article
44 and Part 5 of Article 85 of the Criminal Code of the Republic of Kazakhstan, it can be noted that these
measures provide for a general requirement or obligation not to visit certain places. In addition, the list of
requirements or responsibilities provided for in the above-mentioned provisions of the criminal law is not
exhaustive, which makes it possible to establish the same requirements or responsibilities within their
framework. The situation is aggravated by Article 19 of the Law of the Republic of Kazakhstan “On Proba-
tion”, which provides probation control in relation to minors sentenced to restriction of leisure time and es-
tablishment of special behavior requirements. As we can see, an ultimate mixture of compulsory educational
measures provided both in paragraph 7) of Part 1 of Article 84 and in paragraph 4) of Part 1 of Article 84 of
the Criminal Code of the Republic of Kazakhstan occurred in this case, since each of them provides for the
implementation of probation control over the fulfillment of responsibilities or requirements assigned to a mi-
nor. Moreover, by virtue of Part 2 of Article 84 of the Criminal Code of the Republic of Kazakhstan, several
measures may be imposed on a minor at the same time. This does not exclude the possibility of combined
use of probation control and restrictions on leisure time and the establishment of special requirements for the
minor’s behavior. The above-mentioned provisions of the Law of the Republic of Kazakhstan “On Proba-
tion,” imply the implementation of probationary control over a minor twice.

Thirdly, there is a significant similarity between probation control and such CEM as the transfer of a
minor under the supervision of a specialized government agency. Upon disclosing the content of the transfer
under supervision, the legislator, in Part 2 of Article 85 of the Criminal Code of the Republic of Kazakhstan,
indicated only that this measure consists in assigning responsibilities, including to the specified subject, for
educational influence and control. The latter, in turn, due to the lack of any specification in the Criminal
Code of the Republic of Kazakhstan, may be expressed in establishing the minor’s responsibilities similar to
those provided for in Part 2 art. 44 of the Criminal Code of the Republic of Kazakhstan. Along with this, we
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note that in contrast to the Law of the Republic of Kazakhstan “On Probation”, where the list of government
bodies carrying out probation control is defined, the specialized state body remains unclear in the context of
Part 2 of Article 85 of the Criminal Code of the Republic of Kazakhstan. The Criminal law and the provi-
sions of the regulatory resolution of the Supreme Court of the Republic of Kazakhstan dated 04/11/2002 No.
6 on the criminal liability of minors do not mention anything about this. In such a situation, the same gov-
ernment body may be entrusted with the authority to enforce the above-mentioned CEMs, which will further
unify them.

Summing up the above-mentioned arguments about the responsibilities appropriate for the content of
the measure under consideration, we note the following.

1. Certain responsibilities specified in Part 2 of Article 44 of the Criminal Code of the Republic of Ka-
zakhstan (financial support of the family) may be excluded from the content of the considered compulsory
educational measure.

2. Criminal law should not contain substantially identical criminal legal measures which have a com-
pletely different legal nature. Some substantive similarities between the measures may be justified by the
presence of substantive differences. So far, these (substantive differences) have not been properly objectified
in the content of the measures. In this regard, the following can serve as the first steps towards distinguishing
probation control as a compulsory educational measure from restriction of freedom and compulsory convic-
tion: 1) provision of an exhaustive set of responsibilities in the content of this CEM, which, for instance, may
include undergoing medical treatment, a prohibition on changing one’s place of residence, study or work
without notifying the supervisory authority, a ban on leaving the territory of the district or city of the minor’s
residence without the permission of the supervisory authority, a ban on visiting certain places, participation
in certain activities, staying outside the home at certain times of the day; 2) since this measure is classified as
an educational measure, the content of probation control should closely reflect the educational component
represented by various methods and means of education. For example, this can be implemented by establish-
ing mandatory passage of a special psychological and pedagogical program by the minor.

3. There should be no substantially identical measures in the criminal law among the CEM. Regarding
the differentiation of meaningfully similar compulsory educational measures, several options are possible.
The first is more time-consuming and involves defining a list of responsibilities and requirements imposed
by the restriction of leisure and probation control, which practically should not coincide with each other. In
the case of transfer to supervision, it is necessary to determine the supposed educational impact and control,
which should not fully coincide with the responsibilities and requirements imposed by the above-mentioned
compulsory educational measures. It is also necessary to determine which government body should be re-
sponsible for the implementation of probation control within the compulsory educational measures provided
for in paragraphs 7) and paragraph 4) of Part 1 of Article 84 of the Criminal Code of the Republic of Ka-
zakhstan, as well as for supervision within the compulsory educational measures provided for in paragraph
2) of Part 1 of Article 84 of the Criminal Code of the Republic of Kazakhstan.

The second option is related to the absorption of the restriction of leisure time and the establishment of
special requirements for the minor’s behavior by probation control (or vice versa), as well as determination
of the authorized body assigned to execute probation control (if maintained) and supervision over the minor.
In this case, it will also be necessary to determine the educational impact and control within the framework
of transfer under specialized state body supervision. The resolution of the above-mentioned issues will di-
rectly determine the decision on the position of probation control in the list of compulsory educational
measures. It seems that with its preservation and certain modernization in the Criminal Code of the Republic
of Kazakhstan, it can take an intermediate position between transfer under supervision and placement in an
educational institution with special detention regime, adjacent to the restriction of leisure time and the estab-
lishment of special requirements for the minor’s behavior, if it is preserved as a compulsory educational
measure, and, accordingly, it can take the place of this compulsory educational measure in case of absorp-
tion.

6. About the period of application of probation control as a compulsory educational measure. The im-
pact of the measure under consideration is carried out within certain time limits, which are mentioned in Part
9 of Article 85 of the Criminal Code of the Republic of Kazakhstan. Studying this provision prompts us to
pay attention to the following.

Firstly, Part 9 of Article 85 of the Criminal Code of the Republic of Kazakhstan determines only the
upper limit of one year for the execution of the considered measure, and nothing is said about the minimum
allowed period. This does not prohibit applying the measure for a short period of time (for instance, a month
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or two months), which is insufficient to ensure the correction of a minor with compulsory educational
measures.

At the same time, the time limits of the measure’s implementation should be a guideline for the law en-
forcement officer, who individualizes the responsibility of the offender, and limits his discretionary powers.
That is why it is necessary to determine the minimum limit for the use of this compulsory educational meas-
ure by making an appropriate indication in Part 9 of art. 85 of the Criminal Code of the Republic of Kazakh-
stan. It should be noted that the minimum period of probation control established within the framework of
restriction of liberty and conditional conviction is defined at 6 months (see Part 1 of Article 44 and Part 3 of
Article 63 of the Criminal Code of the Republic of Kazakhstan). An analysis of the few judicial practices
regarding probation control as a CEM has shown that the courts also focus on a six-month period, not allo-
cating less time in these cases [10].

Secondly, the question arises about the criminological validity of the upper time limit for probation con-
trol. Along with the repressive and educational content of the measure, does it adequately reflect the social
danger of the most serious category of crime (we are talking about moderate severity) for which it can be
established? We don't think so. We are guided to this conclusion by the time periods defined by criminal leg-
islature that is significantly similar to probation control. Therefore, for a crime of moderate severity, compul-
sory educational measures in the form of restriction of leisure time and the establishment of special require-
ments for the minor’s behavior can be applied for a period of one to two years (Part 10 of Article 85 of the
Criminal Code of the Republic of Kazakhstan).

Thirdly, probation control can be used as a compulsory educational measure for a juvenile criminal of-
fense, a crime of minor or moderate severity. At the same time, in Part 9 of Article 85 of the Criminal Code
of the Republic of Kazakhstan, the time period is not differentiated depending on the type of criminal offense
and the category of the crime severity, as, for example, it is done in Part 10 of Article 85 of the Criminal
Code of the Republic of Kazakhstan in relation to the restriction of leisure and the establishment of special
requirements for the minor’s behavior, the transfer of the latter under supervision. In this case, the measure
in question can be applied equally for both the commission of a criminal offense and for the commission of a
crime of moderate severity, which is considered unacceptable.

The individual shortcomings of regulation of the probation control period, accompanied by our com-
ments above, make it necessary to develop measures to eliminate them. In this regard, we propose to define a
six-month period as the minimum allowable period for the application of the measure, and two years as the
maximum period. The indicated lower and upper limits of the measure’s application are seen as the most op-
timal from the point of view of ensuring the possibility of correcting a minor with compulsory educational
measures. Taking into account the time limits mentioned above, it seems possible to differentiate the period
of the measure implementation depending on the type of criminal offense and the severity of the crime, for
example, as follows: from six months to one year for committing a criminal offense, from one year to one
and a half years for committing a minor crime, from one and a half to two years for a medium gravity crime.
The proposed innovations may subsequently be reflected in Parts 9 and 10 of Article 85 of the Criminal
Code of the Republic of Kazakhstan.

Conclusions

The attempt to comprehensively research probation control as a compulsory educational measure, in-
cluding certain problems of its legal regulation and implementation, clearly demonstrates the relevance of the
topic, necessitating further discussion and exploration. The provisions of the legislation of the Republic of
Kazakhstan devoted to compulsory educational measure in the form of probation control, having a certain
uniqueness, arouse great research interest and, at the same time, require due attention from the legislator and
the scientific community. The expressed considerations and proposed specific measures are aimed at improv-
ing the legal framework of this CEM, as one of the promising areas for the development of criminal law pol-
icy. Of course, these recommendations are far from indisputable, and therefore the authors of this paper hope
for their further critical reflection and discussion.

The research was conducted with support from the Ministry of Science and Higher Education of the
Russian Federation (Order No. 486 dated June 15, 2021).
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P.V. Tarukos, K.1. Haropnos

IMpodanusasik 0akbLiay Kazakcran Pecny0auKkachbIHbIH KbJIMBICTBIK 3aHHAMACHIH/IA
TIPOHEIIIK BIKIAJI €Ty MAKCATBIHAAFbI MJ:KOYpJiey 1Iapachl peTinae

2014 xbutel Kazakcran PecryOimkachiHa xaHa KBUIMBICTBIK 3aHHBIH KaOBUTTAHYBIMECH KBUIMBICTBIK KYKBIK
Oy3yLIBUIBIKTAp JKacaraH KOMEJETKE TOJMAaraHJapra KaTbICThl KOJJIAHBUIATHIH TOPOWENIK BIKNAI eTYIiH
MOXKOYpIey IIapajapblHBIH TYpJepiHiH Tiz0eci Oipmiama >KaHApPTBUIABI JKOHE MPOOAIMSIIBIK OaKbLIAY bl
aHBIKTAY TYPIHIETi JKaHa IIapaMeH TOJBIKTHIPBUIABL. Makama aBTOpIApsl OCHl MOXKOypiey IIapachblHa
KEIlIeH I KYKBIKTBIK cunatTama Gepyre ThipbicThl, conbiMen Oipre KP KK, KP KAK xone KP «IIpoGarms
TypaJibl» 3aHbIHBIH Keli0ip keMIuilikTepiHe Hazap aynapibl, Oy OHBIH aJIABIH ally QJieyeTi MeH KOJLIaHy
TOXipuOeciHe Tepic ocep eremi. ATam alTKaHAa, TOpOMENiK BIKMAI €Ty MAaKCATBIHAAFBl MOKOYpiey
IIapanapbelHBIH Ti30eciHae mapaHsly aypreic anblkranMaysiHa; KP KK 85-6a0bHbH 9-TapMmarsHa sxoHe 44-
0aOBIHBIH 2-TapMarblHIa YCHIHBUIFAH IIapa Ma3MYHBIHBIH TYXKbIPbIM/IAMaJIapbIHBIH JkeTinMmerenairine; KP
KK-ne kezmenren keiibip Oacka mapamapMeH TOpOWENiK BIKMAN eTYHiH MOKOypiey miapachl peTiHze
MPOOASUTHIK OaKbUIAyIbIH Ma3MYHJIBIK YKCACTBIFBI XKOHE TINTI OipAciIliriHe; miapaHbl KOJIAHYABIH €H a3
Mep3iMi MEH KPUMHHOJOTHSUIBIK HEri3[eMeciHe;, KbUIMBICTBIK KYKBIK OY3YIIBUIBIKTBIH TYpiHE JKOHE
KBUIMBICTBIH ayBIPJIBIK CaHATbIHA OaWIaHBICTHI IIApaHBl KOJAAHY Mep3iMAepiH capaiayislH OoIMaybIHa
Hazap aynapeULIsl. Mocenenep/i Kapay OapbIChIHIA aBTOpJIAp JKEKEIEreH OWJIapibl OUIIpE OTBIPHIIL,
TopOMeNiK BIKIAT €Ty MaKCaThIHAAFsl MOXKOYpIey mIapachl peTiHAe MPpOoOAIMsIIBIK OaKbIIayIbIH KYKBIKTBIK
HETI31H )XeTUIAIPYy apKbUIbI aTaJFaH Maceseepi )OFa OarbITTaIFaH HAKThI IIapanap/ibl YChIHABL.

Kinm ce3dep: xoMeneTke TOJIMaraHAap, TOPOMETIK BIKMAl €Ty MaKCaTBIHOAFbl MOXKOYpIey IMiapanapsl,
MPOOAIMSUTHIK OaKbLUIay, MA3MYHBI, MiHICTTEPI, KOJIaHy Mep3imepi.
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P.V. Tatukos, K.11. Haropaos

IIpo0anuOHHBIN KOHTPOJIb KAK NPHHYIMTEJbHASI MePa BOCIIUTATEIbHOIO
BO3/IeiicTBHSA B YIOJIOBHOM 3aKoHoaaTeabcTBe Pecnybnkn Kazaxcran

C npunsitueM B Peciy6uke Kazaxcran B 2014 rogy HOBOTO yroJIOBHOIO 3aKOHA MepeyeHb BUAOB MPUHYAU-
TEIBHBIX MEP BOCIHTATENHFHOTO BO3ACHCTBHS, IIPUMEHACMBIX B OTHOLICHHN HECOBEPIICHHOIETHUX, YINHHB-
IIMX YTOJIOBHBIC IIPaBOHAPYIICHHs, HECKOJIBKO OOHOBHIICS M JIOMOJHUJIICS HOBOM Mepoi B BHJIE YCTaHOBIE-
HUSI IPOOAIIMOHHOTO KOHTPOIS. ABTOPHI CTaThH MPEANPHUHSIIN HOMBITKY AaTh KOMIJIEKCHYIO MPaBOBYIO Xa-
PaKTEepUCTHKY AaHHON IMPHHYAUTETHHON MEphl, 00paTHB IIPH 3TOM BHUMAHHE U Ha HEKOTOPHIE HECOBEPIICH-
ctBa nocesieHHbIx eil monoxennit YK PK, YUK PK u 3akona PK «O npo6aruny, KOTopble OTpULIaTeIbHBIM
00pa3oM CKa3bIBAIOTCSl HA €€ MpPeAyNpeAUTENbHOM IMOTEHIMANe M MpakTHKe NpuMeHeHWs. B wacTtHOCTH,
ObUI0 OOpaIlleHO BHIMAHKE Ha HE COBCEM YAAaYHOE PACIIOJIORKEHHE MEpHl B NEpeUHe NPHHYAUTETEHBIX Mep
BOCIIMTATENILHOTO BO3JEHCTBHUS; HECOBEPILICHCTBO (POPMYIHMPOBOK COIEPIKAHUS MEPHI, IIPESICTABICHHBIX B 4.
9 c1. 85 1 4. 2 c1. 44 YK PK; Haymume cojiepikaTeabHON CXOKECTH U JaKe UICHTUIHOCTH MPOOAIIMOHHOTO
KOHTPOJISI KaK HMPUHYIUTEIBHOH Mephl BOCIUTATEIBHOTO BO3ACHCTBHS C HEKOTOPBIMH IPYTMMH MEpaMu,
npexycmotperHsiMu YK PK; oTcyTcTBHE MHHHMANBEHOTO CpOKa M KPUMHHOJIOTHUYECKOH OOOCHOBAaHHOCTH
MaKCUMaJIBHOTO CpPOKa NPUMEHEHHs Mepbl; OTCYTCTBHE Oud(depeHIMavi CPOKOB IPHMEHEHHS Mephl B
3aBUCHMOCTH OT BHJa YTOJIOBHOTO NPAaBOHAPYIICHUS M KaTETOpPUH THKECTH mHpecTymwieHus. Ilo xomy pac-
CMOTpEHHS IIpoOJIeM aBTOPAMHU BBICKAa3bIBAJIMCH OTJIEIBHBIE COOOPaKEHHS M MPEIaratuch KOHKPETHBIE Me-
PBl, OPUEHTHPOBAHHbIC HA MX YCTpPaHEHHE IyTeM COBEPIICHCTBOBAHUS MPAaBOBOH OCHOBBI MPOOAMOHHOTO
KOHTPOJISI KaK MPUHYAUTEIFHON MEPhl BOCTIUTATEIFHOTO BO3ICHCTBHSI.

Kniouesvie cnoea: HeCOBEPIICHHOIETHAE, IPHHYTUTEIBHBIC MEPBI BOCITUTATEILHOTO BO3JIEHCTBHS, TPpoOarm-
OHHBII KOHTPOJIb, COAEPKaHNE, 003aHHOCTH, CPOKH ITPUMEHEHHSL.
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Hoctyn k npaBocyauio B Pecnyduinke Ka3zaxcran u status Quo Al

Lenpro HACTOSIIIETO UCCIEAOBAHMS SBIAETCS aHAIM3 JOCTYNa HaceneHus K mpaBocyauio B Pecrybmmke Ka-
3aXCTaH, BBIABIEHHNE IPOOIEM TEKYIEero MOMEHTA U ONpeelIeHIe epPCIEeKTHB yCTpaHEHHs: 0apbepoB U pHC-
KOB B JIOCTYyTIE K NPABOCYMIO 3a CUET HMCIOJIB30BAHUS MHCTPYMEHTOB HMCKYCCTBEHHOIO MHTEUIeKTa. B pe-
3yJbTaTe MCCIIEA0BAHUs aBTOPbI IPUIIUIM K BBIBOLY O TOM, YTO B yCIOBHUsX LUU(POBOH TpaHchopmauu oc-
HOBHOI TpaekTopueil pa3Butus npaBocynusi B Kazaxcrane siBisercsi — Legal tech, B cTpykType KOTOpBIX
copMHUpOBaH HOBBIH TPEeK MHHOBAIIMOHHOI MozaepHu3anun — Legal Al. JlaHHBIE TEXHOJIOTHYECKHE pelie-
HUS SIBJSIIOTCS MHCTPYMEHTOM pPAacILMpEHHs JOCTyNa HaceleHus K IpaBocyauio B KaszaxcraHe, koTopble
chopMHUPOBAINCH 32 MEPUOA IU(POBHU3AINH CyIAeOHONH CUCTEMBI, OHAKO HA COBPEMEHHOM 3Talle aKTyalll-
3UPOBAHBI BO3MOXKHOCTH HMCIOJIb30BaHUS HCKYCCTBEHHOTO MHTEIUIEKTA B PEIICHUH 3a7a4 AOCTYIMHOCTH Ipa-
BOCYHs, a TaKXKe B MEPCNEKTHBE MpeJCcKa3aTeIbHOro npaBocyaus. OCHOBHbIE pe3ylbTaThl MCCIEIOBAHUS
3aKJIIOYAIOTCS B TOM, YTO aBTOpPaMU c(OpMYJIMPOBAHBI BBIBOBI 00 YPOBHE JOCTYIA HAcENIEHHs K IPAaBOCY-
JIMIO B COBPEMEHHBIX YCIIOBHUSIX, ONPEAENeHbl (haKTOphI, MPEMITCTBYIOIINE PEeaTi3alliy IpaBa Ha PaBHBIN J10-
CTYII K NIPaBOCYAHUIO, IIPE/IOKEHBI HAIIPABJICHUS] COBEPLICHCTBOBAHUS IU(PPOBOH JOCTYITHOCTH MPABOCYANS,
B YHCJIe KOTOPHIX BHEAPEHHE HHCTPYMEHTOB HCKYCCTBEHHOIO MHTEIUIeKTa. OCHOBHOW BBIBOJ IO pe3yJIbTa-
TaM IPOBEACHHOIO MCCIEI0BaHUS 3aKiIl04aeTcsi B 000CHOBaHMM (HOPMHUPOBaHHS HOBOH 1M(pOBOii uiatdop-
MBI, Ha KOTOPOH OyayT YHU(DUIMPOBAHBI U CHCTEMATH3UPOBAHbI BCIIOMOTATENIbHBIE CEPBHCHI IOPHIMYECKON
TOJIJIEP>KKU HACENICHNUS, TIO3BOJIAIOIIEH CaMOCTOSITENIbHO MOCTPOUTh TPAEKTOPUIO (AJTOPUTM) y4acTHs B Cy-
JIeOHOM mpoliecce, MUHUMH3HPOBATh BPEMEHHbIE ¥ (DMHAHCOBBIE 3aTPAThl, CIPOTHO3MPOBATh MCXOJ Jea U
peunTs nmpobiieMy GuHaHCHpOBaHUs CyAeOHBIX n3zepxkek. [Ipeanaraemas nudpoas mwiarpopma — 3TO HO-
BBII MHCTPYMEHT 00€CIIeUeHHs IOCTYITHOCTH MPABOCYAUs, (PYHKIHOHUPYIOIINI Ha OCHOBE alTrOPUTMOB HC-
KyCCTBEHHOTO MHTEIJIEKTA.

Knrouesvie cnosa: nocTyn K paBocyIuo, TH(GPOBU3aLis, HCKYCCTBEHHBINH HHTEIUIEKT, SJIEKTPOHHbIN 34 Cy-
NeOHBIX 3acelaHui, cyneOHbIH kaOuHeT, «Tepeniky», MH(GOPMAIMOHHO-KOMMYHHUKAIIMOHHBIE TEXHOJIOTHH,
cyznebOHas cucreMa, IOpHANYEcKas MOMOLIb, Oapbepbl U MPEMATCTBHSA, IPEACKa3aTelIbHOe MpaBocyaue, (hu-
HAHCOBbIE U BPEMEHHBIE U3/IEPIKKHU, AJITOPUTM JIEHCTBHIMA.

Beeoenue

Peanmu3zarus KOHCTUTYIIMOHHOTO TIpaBa Ha CyACOHYIO 3alUTy CBOUX IPAB SBIISETCS BKHEHIINM TIpH-
3HAaKOM MPaBOBOTO FOCYJapCTBa, MOCTPOCHUE KOTOPOTO JOCTUTAETCs KaK Ha YPOBHE MPABOBBIX peopM, TaKk
U TOCPEACTBOM (POPMHUPOBAHUSI MHCTHTYLMOHANBHBIX WHCTPYMEHTOB OOECIICUCHHUS] BEPXOBEHCTBA 3aKOHA.
Baxxnelmm MHCTPYMEHTOM SIBIISIETCS UPPOBAs MOJEPHHU3AIHNS CYJCOHONH CHCTEMBI pe3yIbTaTOM, KOTOPOH
CTaJI0 MPUHATHE MEpP, HANPABJICHHBIX Ha pPaclIMpeHue A0CTyIa K npaBocyauto [1]. DddexruBHOCTEL MpOBE-
JEHHBIX TpeoOpa3oBaHuii B HampaieHud nudposoil Tpancopmanuu obo3Haumn K-JK.K. Tokaes na IX
Cwesne cyneit Pecyonmuku Kazaxcran B oktsiOpe 2024 rona, OTMETHUB, 4TO HHU(POBBIE TEXHOJIOTHUU YIIPO-
CTHJIM y4acTHE TPpaKAaH B Cy/Ie0HOM Ipoliecce, a TaKXKe MOBBICHIN MPO3PavyHOCTh JAesITeTbHOCTH cyaa. [ ma-
Ba TOCYJapCTBa MOMYEPKHY 3HAYUMOCTh UH(MOPMAIIMOHHBIX CHCTEM, COZAEPIKAIINX PEUICHHUs CYI0B, KOTO-
pbI€ MO3BOJISIOT COBEPLICHCTBOBATh JEATEIBHOCTD Cy/IeH 33 CUET BO3MOKHOCTH O3HAKOMJICHUS C PEIICHMSI-
MU APYTHX cyAel. JJocTyITHOCTh TaKuX pecypcoB BCEM CTOpPOHaM CyAeOHOTo Mpolecca Mo3BOsIET YeT0BEKY
OILICHUTh CYACOHYIO NIEPCIIEKTURY CBOErO cropa. IlepcreKkTHBHOW M 3HaYMMOM 3anadeii [Ipe3uaeHT cunraeT
YIPONIEHUE CYJONPOU3BOACTBA HE TOJBKO 33 CUET WCIOJIH30BaHUS IU(PPOBBIX TEXHOJOTHH, HO M 32 CUET

* ABtop-koppecnonsieHt. E-mail: Sidorova Natalya@ksu.kz
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MIPUMEHEHUSI HHCTPYMEHTOB MCKYCCTBEHHOTO MHTEIIeKTa [2]. MccaenoBaHue AOCTyIa HAaceNIeHUs K MpaBo-
cynuio B Kazaxcrane mpecTaBisieTcsl akTyallbHBIM B KOHTEKCTE peau3allii OCHOBHBIX TPEHI0B IHU(POBOit
MOJIEpHH3AINH CyIeOHON BIACTH M CO3/IaHUS AIbTEPHATUBHBIX IIU(PPOBBIX PECYPCOB ISl HACEIECHNUS, TI03BO-
JISIIOIIMX OLEHUTH MEPCIEKTUBY CyIeOHOTro pa3dupaTenbCcTBa M MPOrHO3UPOBATH UCXO. Jiena. PazpaboTka u
Co3JlaHHe JTaHHOHM UQPPOBOH MIaTPOPMEI, ee AaibHelIee (yHKIMOHUPOBAHUE OCYIIECTBISIETCS TOCPE]-
CTBOM HCIOJB30BaHMS aITOPUTMOB UCKYyCCTBEHHOTO WHTeIuiekTa. PopmupoBanue ¢periMa ¢pakTopoB u Oa-
PBEPOB, MPEMATCTBYIOIUX JOCTYIYy K MPAaBOCYIUIO MO3BOJIUT OMPEAETUTh MOZENs HU(POBOI TUIaTHOPMBI
IUTSL HACEJICHUS], PACIIUPSIIOIIESH BO3MOXKHOCTH HACEIEHHUS B IOCTYIIE K TIPAaBOCYIHIO.

Lenbro HACTOSIIIIETO UCCIIEIOBAHMUS SIBISIETCS] KOMIUIEKCHBIN aHAIN3 TOCTYIIA HACEJIEHHS K TPaBOCYIHIO
B Pecrrybnuke Kazaxcran, B TOM umcie omnpeeneHne CucTeMbl (akTOpOB B 0apbhepoB MPENSTCTBYIOUINX J0-
CTYITHOCTH TPaBOCY[IUS, TIOCTPOCHHUS TPACKTOPHH YCTPAHEHHWS W MUHHMH3AIHMH CYIIECTBYIOIIUX IIPETIsT-
CTBUI MOCPEICTBOM HCIIOIH30BAHUS TEXHOIOTUH UCKYCCTBEHHOTO MHTEIUICKTA.

B xope uccnenoBaHus MOCTAaBIICHBI CIEIYIOIINE 3aa4H:

- OTIpE/ICIUTH YPOBEHb JOCTYIa HAacCeJIeHUs K paBocynuio B Pecrryonuke KazaxcraH, CTpyKTypHpoBaTh
OCHOBHBIC (DaKTOPHI U YCIIOBHS, OTIPENEIISAIONINE JOCTYITHOCTh TIPaBOCYTHUS;

- cthopmupoBath (Pppeiim (hakTopoB u OGaphepOB, MPEIITCTBYIOMUX JOCTYITy K HPaBOCYIHIO, OMpee-
JUTHh MPUOPHUTETHBIC HANPABICHUS UX yYCTPAHCHHUS U MHHAMHU3ALWU CYIICCTBYIOIIMX M MPOTHO3HPYEMBIX
PHUCKOB;

- OIpeneNHTh 3HaueHHe U(PoBOH TpaHchoOpMaIuU CyJeOHOM CHCTEMBI B PACHIMPSHHM JOCTyIa K
npaBocyauto B Pecryonmuke Kazaxcran, 000CHOBaTh TpaeKTOPHIO AaNbHEHINEH MOAECPHHU3AINH Ha OCHOBE
WCTIONIb30BAHMUS TEXHOJIOTMH WCKYCCTBEHHOTO HWHTEUIEKTa KaK WHCTPYMEHTa OO0ECHEeYeHHUs JTOCTYIMHOCTH
MIPaBOCY U,

- M3YYHTb NIEPEJOBBIC NMPAKTUKU PACIIUPCHHS JOCTYITHOCTH MPABOCYIHS 3a CUET IIUPPOBBIX TEXHOJO-
THi, a TaKKe HA OCHOBAHMU MHCTPYMEHTOB MCKYCCTBEHHOTO MHTEJUIEKTA, CIPOTHO3UPOBAThH MEPCICKTHUBBI
IKCTPATIOJIALINH.

Lens HacTosimei paboThI U periaeMble 3a1a4n 00yCIaBIMBAIOT JyaIbHBIA XapaKTep MPOBEICHHOTO aB-
TOpaMHU HCCIIEIOBAHMS, 3aKITFOUAIOIINIICS B U3YYCHUH JIBYX OJIOKOB MPOOJIEM: TIEPBBI — aHal3 JOCTyIa K
MIPaBOCY/HIO; BTOPOM — aHAIIM3 BO3MOXKHOCTEH MCKYCCTBEHHOTO MHTEIUICKTA B PACIIUPEHUH JOCTYITHOCTH
mpaBocyans. 1lo mpobremaTrnke MOCTYITHOCTH MPAaBOCYINST IPOBOIMIMCH UCCIEAOBAHUS CIEAYIONNX aBTO-
poB: .M. ApremoBa, A.H. Axnano, C.B. Bbapanos, B.JI. BapnmamoBa, A.A.Tl'amaneir, A.A.Tonukosa,
H.H. Edpemon, C.K. Kypcumbaes, A.C.Kopren, FHO.B. Manunckuii, E.A. Ocunora, E.B. Ilnactununa,
N.A. Ilpuxogpko, A.A. PepxkoBa, B.M. Cumopenko, ['.)K. CymetimenoBa, E.A. ®oxun, W.B. Yamwna,
M.C. HlakapstH 1 np. B HayyHBIX Tpygax NepedrCIeHHBIX aBTOPOB, WHCTHTYT JOCTYITHOCTHA TPaBOCYIHUS
WCCIIeyeTCs B KOHTEKCTE aHalN3a TEOPETHKO-TIPABOBOW OKTPHUHBI, a TAKXKE Yepe3 MPHU3MY MpOIecCyalb-
HBIX HOPM 3aKOHOJATENhCTBA, 0€3 aKIeHTa HAa BO3MOXKHOCTH IU(POBBIX TEXHOJIOTHIA B PACITUPEHUH JAOCTY-
na K npaBocyauio. L{ubpoBsie TeXHOIOTHH MPABOCYAUS HCCASHOBANIN cieayroime aBTopbl: C.A. AIuios,
A. AibkanoBa, C.H. bauypun, H.O. [dymar6exos, J.P.Erexanosa, K.I'. Kopskura, A.M. Manbiesa,
H.B. Cunoposa, . A. YMHoBa-Kontoxosa, O.B. Xoxpsxosa, E.II. lllynsrun, E.E. fIkymesa u np. OnHako B
paboTax NaHHBIX YUYCHBIX TAK)KE HE aHATM3UPYETCS BIMSHUEC IMUPPOBBIX TEXHOJOTWH HA PACIIMPEHHE JI0-
CTYITHOCTH MIPABOCYIUsA. BO3MOKHOCTH UCKYCCTBEHHOTO MHTEIICKTA B PACIIUPEHUH JTOCTYITHOCTH TPaBOCY-
JIUSL HE SIBJISTIOTCS TIPEIMETOM HAyUYHBIX W3BICKAHUI B CHJTy HOBH3HBI JAHHOTO MHCTHTYTA. [IpoBeIeHHOE aB-
TOpaMU HCCIIEJIOBAHNE MMEET KOMIUIEKCHBIM XapakTep W HAMpaBJICHO Ha COBMEIICHHE BCEX aCIIEKTOB J0-
CTYITHOCTH TIPaBOCY/IHs, B TOM YHCIIE PACIIUPEHHE 33 CUECT HHCTPYMEHTOB HCKYCCTBEHHOTO HHTEIICKTA.

Memoowl u mamepuanvt

MerTobl HicceIOBaHHS BKIIOYAIOT (pyHIaMEHTaIbHBIE METO/IBI HAYYHOTO MTO3HAHUS Ha OCHOBE aHAIH-
3a U CUHTE3a TEOPETUUYECKUX B3IJIS0B, HOPMATUBHBIX UCTOYHHMKOB U PE3YJIBTATOB COLMOJOTMYECKOIO UC-
cnenoBanud. Cpeny UCIOIBb30BAaHHBIX METOJIOB KIIFOUEBOE 3HAUYEHUE MMEET JIOTMKO-IIPABOBOM aHaIM3 mpa-
BOBbIX, HHCTUTYLIHUOHAJBHBIX U TEXHOJIOTMYECKHUX ACIIEKTOB JOCTYIIHOCTH IIPABOCYAMsSI, 4epe3 IMPU3MY CHU-
CTEMHOT'0 aHallu3a YCIOBUH U (pakTOpOB, BIMSIONIMX Ha IOCTYI K mpaBocyauio B Kazaxcrane. CpaBHUTEIb-
HO-TIPAaBOBOM aHANN3 HANpaBjeH Ha U3yUeHHE NEePEOBbIX MPAKTUK, POPMHUPYIOMKX JOCTYIHOCTh MIPaBOCY-
Ul U IPOrHO3UPOBAHUE SKCTPAIIOJSILMM OTIEIbHBIX MPakTUK B KazaxcraHe ¢ LEIp0 MUHUMU3ALHUHA BO3-
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MOJKHBIX PHUCKOB M YCTpaHEHHUS UMEIOIHXCs 0apbepoB. [IpoBeIeHHBIN COIMOIIOTHUECKUI OMPOC HACETECHHSI
Kaparanguackoii o0iacTv o BOmpocaM JTOCTYIMHOCTH MPABOCYAWS W IOPHINYECKON TOMOINN WICHAMH aB-
TOPCKOTO KOJUIEKTHBA I10 MIPOTpamMMe IeJIeBOTO (PHHAHCHPOBAHMSI, B PaMKaX KOTOPOTO MPOBOAUTCS HACTOS-
iee MCCie0BaHMe, MO3BOIMIO UCTIONB30BaTh BEIOOPOUHBIE PE3YiIbTaThl JAHHOTO ONpOca B HACTOSIIEM HC-
cnenoBanny. HopMaTuBHYIO OCHOBY HCCIIEZIOBAaHHUSI COCTABWIIM TIOJIOKEHHS MPaBOBBIX akTOB Kazaxcrana u
3apy0eXHOTO 3aKOHOAATEIhCTBA. IMITUPHUYECKAsT COCTABILIONIAs BKIIFOYAET BHIOOPOYHBIE PE3YNIBbTATHl CO-
[MOJIOTHIECKOTO OMPOoca, 0003HAYEHHOTO BHIIIIE.

Pezynomamor

[Ipoananu3upoBaB TEOPETUUCCKIE MOAXOIbI K TTOHUMAHHIO IPUHITUIIA TOCTYITHOCTH IIPABOCYIUs, NCHi-
CTBYIOIIIEE 3aKOHOAATEIHCTBO M CIIOKHUBIIYIOCS CyNeOHYIO MPAKTHKY, MpeljiaraeM aBTOPCKOE MOHMMaHWe
CUCTEMBI (haKTOPOB M yCIIOBHH, CIIOCOOCTBYIOIINX pean3allii KOHCTHTYIIHOHHOTO TpaBa Ha JOCTYII K Tpa-
BOCY/IMIO (JTaHHBIN TIepeveHb ()aKTOPOB M yCIOBHH HE SBJISIETCS UCUSPIIHIBAIOIIM):

1. [IpaBoBbIe (hakTOpHI:

- KOHCTUTYLIMOHHOE 3aKpericHHe MpaBa Ha CyaeOHYIO 3alUTy CBOUX MpaB M OTPACIIEBOE peryIHUpoBa-
HHE JAHHOTO MpaBa;

- KOHCTUTYIIMOHHOE 3aKpeIUieHHe MpaBa Ha KBATA(DUIIUPOBAHHYIO IOPUINYECKYIO TIOMOIIb U OTpacie-
BOE PEryJIMpOBaHUE NAaHHOI'O MIPaBa;

- KOHCTUTYLIMOHHOE 3aKPEIUICHUE IIPUHIINUIIA PABEHCTBA BCEX IIEPE]] 3aKOHOM U CYJIOM;

- HOpMaTHUBHOE 3aKpeIUICHUE MPOIIeCCyalbHbBIX MPUHILUIOB: CyAeOHAas 3alluTa MpaB U CBOOO YeTIOBEKa
U TrpakJlaHWHa; OCYIIECTBICHUE CYAONPOU3BOACTBA HAa Hayallax PAaBEHCTBA Mepej 3aKOHOM U CYIOM; OCY-
IIECTBIICHUE CYIOIPOU3BOACTBA Ha OCHOBAaHWUU COCTSA3aTEIBHOCTH M PABHOIPABUS CTOPOH; oOecredeHue
MpaBa Ha KBAIM(HUIUPOBAHHYIO IOPUANYECCKYIO TIOMOIIb; A3BIK CYIONPOM3BOICTBA; CBOOOAA 00XaloBaHUsI
MPOLECCYaIbHbBIX IEUCTBUNA U PELIEHUN;

- IPOLIECCYATIbHBIE TAPAHTHH PACCMOTPEHUS CIIOPa B CyI€ NIEPBOM MHCTAHLIMM, A TAKXKE TapaHTUU MIpaBa
Ha aleJuISILMI0 U KaCcCaluIo.

2. MHCcTUTYIIMOHATBHBIE (PaKTOPBHI:

- IOCTPOCHHUE CUCTEMBbI CYI€OHBIX OPTaHOB C YUETOM aJIMHHUCTPATUBHO-TEPPUTOPHATILHOIO JCIICHUS, a
TaK)Ke 110 TIPHUHIIAITY CHEITHAIA3AIIHN CY/IOB;

- BUJbI IOJICYAHOCTH ¥ BO3MOXKHOCTh BapHalliy MOJCYIHOCTH;

- MTHCTUTYIIMOHAIIFHOE COMPOBOXKACHNE KBATN(UITUPOBAHHON IOPUANIECKON TOMOIIH (KOJIIETHH a[BO-
KaTOB, MMaJaThl IOPUANICCKUX KOHCYIHTAHTOB).

3. OpranusanuoHHbe (aKTOPHI:

- MU POBHU3AITHS CYICOHON CHCTEMBI;

- BBEJICHUE JIEKTPOHHOIO CyIOIPOU3BOICTBA;

- (uHAHCUpOBaHME CyIEOHBIX U3JIEPIKEK;

- TapaHTUPOBAHUE OCCIUIATHON FOPUINIECKON TIOMOIITH.

[IpoBeneHHOE CONMMONIOTHYECKOE HCCIENOBAHUE 0 BOMPOCAM JIOCTYMHOCTH TpaBocydus (B paspese
Kaparanauackoii 001acTi) O3BOJUIIO CAENATh BBIBOJ, YTO ()aKTOPBI U YCIOBUS JOCTYITHOCTH MPABOCY /U
MOTYT CTOJIKHYTBCS C OapbepaMH W MPEMSATCTBUAMHU, KOTOPHIE MOTYT UMETh OOBEKTHBHYIO WM CYObEKTHB-
HYIO TIPUPOJY, HO OHM HETaTUBHO BIUSIOT Ha JIOCTYN K MPaBOCYIHIO, B CTPYKType (aKTopa WM yCIOBHS,
CMOCOOCTBYIOIIETO PACIIMPEHUIO AOCTYITHOCTH TPaBOCYHsl. 3aBUCUMOCTH ()aKTOPOB M YCJIOBUH paciiupe-
HUS TOCTYyTa K TMPABOCYAUIO OT MPETATCTBUI U OapbepoB oTpaxkeHa B Tabmuie 1. OTMETHM, YTO TPUBEICH-
Hble B Tabnuie 1 GpakTopel U MPEensSTCTBHS, OMPEIEICHbl aBTOPAMH CTaThl Ha OCHOBaHWH aHAlIN3a: Pe3yJib-
TaTOB COLMOJIOTUYECKOTO MCCIICIOBAHUS, IPABONPUMEHUTEILHON U CYJICOHOM MPAKTUKK, OTYETOB JICATEIb-
HOCTU CYJEOHBIX U MPABOOXPAHUTEIILHBIX OPraHOB, Pa3MEIICHHBIX HA OQHUIMATLHBIX pecypcax; MmyOinKa-
LKA B CPEACTBaX MAacCOBOM MH(OPMAIIMK U HA caliTax peclyOJIMKaHCKON KOJUISTMH aJBOKATOB, PECIy0JIn-
KaHCKOH KOJIJICTHH IOPUINYECKUX KOHCYIBTAHTOB U APYIUX UCTOUYHUKOB.
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Taonuma 1

DakTOpHI U YCI0BMS JOCTYIIA K NIPABOCYIMIO Yepe3 CUCTeMY NPeNnsATCTBHII H 6apbepoB

®DaKTop U YCIOBHE JOCTYIA K MIPABOCY TUIO

|Hpel'I$ITCTBI/Ie u Gapbep, CONPsHKEHHBIH ¢ (aKTOPOM HIIH YCIOBHEM

IIpaBoBbIe (haKkTOPBI M YCIOBHS

KoHcTuTyMOHHOE 3aKpeIieHne mpaBa Ha cy1e0-
HYIO 3alllUTy CBOUX IIPaB U OTPACIEBOE PETYINPO-
BaHHUE JIaHHOTI'O NpaBa

Huzkuii ypoBeHb MpaBOBBIX 3HAHHH

HCI[OBepI/IC HaCCJICHHUSA ITPaBOCYyIUIO

TeppHTOpI/IaHLHa}I YAAJICHHOCTDb HACCJICHHOT'O ITYHKTaA OT Cylle6HI>IX OpraHoB

Cr0)XHBIE ITPOLIeAYPHI, OyMakHAasi BOJOKUTA

Huskuid ypoBeHb IM(POBOI IpaMOTHOCTH

KOHCTHTYIIHOHHOE 3aKpeIUICHUE TIpaBa Ha KBAIIH-
(ULIMPOBAHHYIO IOPUIMIECKYIO TOMOIIb M OTpac-
JIeBOE PETyJIMPOBAHHE JAHHOTO MpaBa

Bricokas croumocth IOpHZ[PI'—IeCKOﬁ IIOMOIIH

TepputopunanbHas yAaleHHOCTh HACEJIEHHOTO ITyHKTa OT OPTaHOB, OKa3bIBAIOIINX FOPH-
JIYECKYIO ITOMOIIb (B T.4. OTCYTCTBHE 3/IBOKATOB, IOPUANYECKUX KOHCYJIPTAHTOB)

Huskwuii ypoBeHb 1npoBOii rpaMOTHOCTH

HopMaTHBHOE 3aKpeIIeHHEe MPOLECCyalbHBIX
NPUHIMIIOB:

- cyneOHast 3aIuTa paB ¥ CBOOO YeIoBeKa 1
rpaxKjaHuHa

- OCYILECTBIICHHE CyJONPOU3BOCTBA Ha Hayanax
paBCHCTBA MEPEN 3aKOHOM U CYI0M

- OCYIIIECTBIICHHE CyJONPOM3BOJICTBA Ha OCHOBA-
HHH COCTA3ATENILHOCTH M PAaBHOIIPABUS CTOPOH

- obecrieueHne npasa Ha KBATH()UIHUPOBAHHY IO
IOPUITYECKYIO TOMOIIb

- SI3BIK CYJIOIIPOM3BOJICTBA

- cB000/1a 00’KaJI0BaHUS TPOLIECCYaTbHbBIX JICHi-
CTBMH M peleHui

HenoBepue HaceseHHs IPABOCY U0

Huskuii ypoBeHb paBOBBIX 3HAHUH

TeppuTopHanbHas y1aJIeHHOCTb HACEICHHOTO YHKTA OT CYJeOHBIX OPraHoOB

TepputopuanbHas yAaIeHHOCTh HACEJIEHHOTO IIYHKTa OT OPraHOB, OKa3bIBAIOINX FOPH-
JIMYECKYIO MTOMOILb (B T.4. OTCYTCTBHE a/IBOKATOB, IOPUANYECKUX KOHCYJIBTAHTOB)

BrlIcokasi CTOUMOCTh IOpUANYECKON TTOMOIIH

CI10XHBIC ITPOLIEAYPHI, OyMaskHAasi BOJIOKUTA

Huskuii ypoBeHb 1IM(POBO IPaMOTHOCTU

Koppymmust

OTCyTCTBI/Ie KBaJ’II/I(bI/II_H/IPOBaHHLIX TICPEBOAYUKOB

OOBHHHTENBHBII YKIOH YTOJIOBHOTO CYIONPOU3BOJICTBA

OTcyTCTBHE €MHOW Cy/1eOHON MPAKTHKU

[IpoueccyanbHble TapaHTHH PACCMOTPEHUS CIIOpa
B Cy/ie IEPBOIl MHCTAHIUH, A TAKXKE TapaHTUI
IpaBa Ha aNeJUIMIO U KacCaluIo

HCZ[OBepI/IC HaCCJICHUS IPABOCY AUIO

Koppymmust

Huskas npo¢eccronanbHast KBaaupUKaIus cyaei

Huzkas HpO(beCCI/IOHaIILHaX KBaJ'II/I(bI/IKaHI/I}I AJIBOKATOB, HPUANYCCKHUX KOHCYJIHBTAHTOB

Hapy1ueHne npoleccyaibHOro 3aKOHOAATEeIbCTBA

Hapyuienue npasui npodecCHOHANBHON 3THKA

OTcyTcTBHE MOHATHBIX aJITOPUTMOB NPOLECCYANBHBIX ICHCTBHIA 171 HacCeNIeHUs

HHcTuTyuMOHaNbHbIE (GaKTOPBI

IocTpoeHue cucTeMsl cy1eOHBIX OPTaHoB C yue-
TOM aJIMHHUCTPAaTHBHO-TEPPUTOPHAIIBHOTO JeJie-
HUSI, @ TAK)KE [0 TIPHHIUITY CHEIHAIH3aIIH CYI0B

TeppnTopHanLHaﬂ YAAJICHHOCTH HACCJICHHOI'O ITYHKTa OT CyZ[eGHBIX OpraHoB

Huskuii ypoBeHb 1IM(POBOI IPaMOTHOCTH

BuIbI TOACYAHOCTH U BO3MOKHOCTE BapHALIHH
HOJCYJHOCTH

Hwuzkuii ypoBeHb TPaBOBBIX 3HAHHHA

WHCcTUTYyIMOHATBHOE COMPOBOXKICHUE KBATU(H-
LUPOBAaHHOM IOPUANYECKON MOMOIIH (KOJUIETHU
aJIBOKATOB, I1aJ1aThbl }opnnnqecxnx KOHCyJ’leaH-
TOB)

TepputopnanbHas yAaleHHOCTh HACETIEHHOTO IIyHKTA OT OPraHOB, OKa3bIBAIOIINX FOPH-
JIMYECKYIO OMOILb (B T.4. OTCYTCTBHE a/IBOKATOB, IOPUANYECKUX KOHCYJIBTAHTOB)

Huskuid ypoBeHb IM(pOBOIi IpaMOTHOCTH

Bricokas cTouMocTh IOpHZ[PI'—IeCKOﬁ IIOMOIITH

OpraHu3anioHHbIe HaKTOPBI

Hudposuzanus cyneOHOH cucTeMbl

Huskuii ypoBeHb NpaBOBBIX 3HAHHH

Huskuii ypoBeHb 1IM(POBOI IPaMOTHOCTU

CI10>XHBII M HEIOHSTHBIN HHTepdeiic I poBoii mIaThopMsl cya (HHOTO OpraHa)

Het UnTepHeTa (mmoxoe kauectBo MHTEpHETA)

BBCZICHI/IC SJIEKTPOHHOI'O CYAOITPOU3BOJACTBA

Huzkuii ypoBeHb MPaBOBBIX 3HAHHHA

Huskuii ypoBeHb 1IM(POBOH IPaMOTHOCTU

CnoXHBII U HENOHSATHBIHA HHTEp(elc nHppoBoii mIaTGopMsbl cya (MHOrO OpraHa)

Her Hurepuera (moxoe kayectBo MHTepHeTa)

(DI/IHaHCI/IpOBaHI/Ie CyI[eGHBIX U3JICPIKCK

Bricokasi cTouMOCTh CyI[CGHbIX U3IEPIKEK

Huskuii conpanpHbli cTaTyc

OTCyTCTBI/Ie MCXaHU3MOB NOJJCPIKKHU B (bHHaHCPIpOBaHI/II/I Cy[[e6HI>IX U3ICPIKCK

I'apanTHpoBaHue OeCIIaATHON IOPUANYECKOIA 110-
MOIII

Bricokas ctroumocTh OpUANYCCKUX yCiIyr

HexauecTBeHHOE OKa3aHKE rapaHTHPOBAHHOW TOCY1apCTBOM OECIIaTHO IopHUande-
CKOM ITOMOIIK

Huskas HpO(beCCI/IOHaHLHaﬂ KBaJ'II/I(bI/IKaI_II/Iﬂ aJIBOKaTOB, HPUANYCCKHUX KOHCYJIHBTAHTOB

TepputopnanbHas yAaleHHOCTh HACEJIEHHOTO ITyHKTa OT OPraHOB, OKa3bIBAIOIINX FOPH-
JIMYECKYIO TIOMOIIb (B T.4. OTCYTCTBUE aABOKATOB, FOPUANYECKIX KOHCYIHTAHTOB)

Huskwuii ypoBeHb 1npoBOii rpaMOTHOCTH

Huskuli ypoBeHb IpaBOBBIX 3HAHHU
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Pacmmmpenue noctyna HaceneHus K mpaBocynuio B PecryOnuke KazaxcraH HOJDKHO MPOMCXOAMTH Ha
CTaJIMU TIOJTOTOBKH K CyJIeOHOMY MpOIECCY, B TOM YHCIE B HAMpPaBICHUM MUHUMH3AIUN U YCTPAHCHUHU
MPEMSITCTBUN U 0APHEPOB TOCTYIMHOCTH MPABOCY U, DPPEKTUBHBIM HHCTPYMEHTOM B pealln3allui TaHHOU
3a/1a9d SABJISIETCS TpecKa3aHHoe TMpaBocyaue, a Takke SMART compoBoxaeHHe IOPUANISCKON MTOMOIIN
HACEJICHUIO uepe3 co3jaHue u ampoOdaruio nudposoit miathopmer «Legal Experty mis Hacenenust Kazax-
CTaHa, Ha OCHOBC MHCTPYMCEHTOB UCKYCCTBECHHOT'O MHTCJIJICKTA.

Oynkumonan nudporoit miarhopmer «Legal Experty — 3To reHepupoBaHHBIE NCKYCCTBEHHBIM MHTEI-
JISKTOM IPOTHO3bI MCX0JIa Jiea; POPMHUPOBAHKUE AJTOPUTMA JCHCTBHI MPH MOJATOTOBKE K CyJAeOHOMY IIpO-
1eccy, B cyaeOHOM mporiecce; prHAHCHpOBaHHE CYICOHBIX U3IEPKEK, B paMKaxX KOTOPOTO Takxke OyIyT Hc-
TI0JIb30BaHbI PE3yIbTATHI MPEICKA3aHHOTO MPAaBOCYAMS, HA OCHOBAHNY aHaIN3a OOJIBIINX MAaCCHBOB JaHHBIX.

Status Quo Al B mpaBoCcyIuu — 3TO HE 3aMEHa CyAbH-UeIOBEKa MAITHHOM (UTO, CKOpEe BCEro, HE MPOo-
M30HAET HUKOT1a), a OPMUPOBAHKE YCIOBUH U (DaKTOPOB PaCIIUPEHUs JOCTYIIA HACEICHUS K TIPABOCY U0
B KazaxcraHe, B TOM 4HCIIE C yU4ETOM IKCTPATIOJSAIUY IIEPEIOBBIX MMPAKTUK JAPYTUX TOCYIAPCTB.

Obcyocoenue

Koncrurynus Pecriybnuku Kazaxctan rapaHTHpyeT IpaBo KakJO0To Ha Cy/AeOHYIO 3alIUTy W Ha TOJY-
YeHHE KBATM(PHUIIMPOBAHHOW IopuandYecKoi moMomny [3]. Peanu3zanms 1aHHOTO KOHCTUTYIIMOHHOTO TPaBa B
OTpPAacIEBOM 3aKOHOJATEIbCTBE COCTABISIET CYLIHOCTD MPUHIIMIIA JOCTYIHOCTU IpaBocynus. HopmatusHOTO
OTIpE/IETICHHSI «JIOCTYITHOCTh MPaBOCYIUs» B 3aKOHOAATeNnbcTBe PecryOnmukn Kazaxcran HeT, OTCyTCTBYeT
TaKoe MOHITHE W B MPABOBBIX aKTax 3apyOexHbIX rocyaapctB [4]. [loHsTHEe AOCTYHMHOCTH MPaBOCYAHS H
OIpE/IETICHNE €T0 CYLUIHOCTH MMEET JOKTPHUHAIbHOE 3HA4Y€HUE, OJHAKO, U Ha YPOBHE TEOPHUU OTCYTCTBYET
€AMHOO0pa3HOe TIOHUMaHKE JAaHHOTO MPUHIIHIIA.

Pa3ButHe mpaBoBOil HayKH MOKa3ajo WU3MEHEHUE TEOPETHUECKOTo TOHUMAaHMsI JOCTYITHOCTH MPaBOCy-
musi. BrepBele AOCTYMHOCTh TpaBOCYIAMs Kak MPUHIMII IPOIECCYabHOTO IIpaBa paccMaTpHuBaeTcs
B.M. CemenoBsiM [5; 64]. JanbHeiliee pa3BUTHE HAYYHBIX MPEACTABICHUNA O JOCTYMHOCTU IPABOCYIUS
CBsi3aHO ¢ KoHIenuueil M. Kanmesnetn, B KOTOpoii 000CHOBaHa MEXANCIMIUTMHAPHOCTH JAHHOTO MPHHIIU-
ra U apryMeHTHpOBaHa cucTeMa (pakTopoB, BIUSIONIMX HA Pealn3alldio MpaBa Ha CyJeOHYIO 3alUTy CBOUX
npaB. Takumu (akTopamu, IO €ro MHEHUIO, SIBISIOTCS — IOPUANYECKHE, IKOHOMUUECKHE, COLMANbHBIE U
rouTHdeckue GaxTopsl [6].

CoBpeMeHHasl IOpUIUYECKasl JOKTPUHA TO-pa3HOMY ONpEeAessieT NOCTYIHOCTh HMpaBOCYIUs, 4TO 00y-
CIIOBJICHO CJIOKHOCTBIO MTOHUMAaHUSI (aKTOPOB M YCJIOBHUi, 00ECTIEUHBAIOINX JOCTYI K MPaBOCYAHI0. YCy-
ryOsieTcss HaydHas TOJIEMHKA O IMOHMMAaHWW JOCTYTa K MPABOCYAUI0 Pa3BUTHEM LU(POBBIX TEXHOJIOTHIHA,
KOTOpPbIE BBIBOAAT HAa KAYECTBEHHO HOBBIM YPOBEHb XapaKTEPUCTHUKU (PAKTOPOB M YCIOBHH TOCTYIHOCTH
MIPaBOCYAUA.

IIpuBeneM oTnenbHBIE HAYYHBIE MOAXOABI K MOHUMAaHUIO JOCTYITHOCTH IpaBocyaus. Bo-nepBeIx, no-
CTYITHOCTb TPABOCYHS PacCCMaTPUBAETCS Yepe3 KOMIUIEKC YCIOBUH, (YOPMHUPYIONIIX BO3MOKXHOCTH BOCCTa-
HOBJICHHUSI HAPYIIEHHOTO IpaBa MMOCPEACTBOM OECHPENATCTBEHHOTO OOpAaIeHHsI B Cyl U KBaJHU(HUIIMPOBAH-
HOTO paccMOTpEHus cropa B cyze [7; 8]. Bo-BTOPBIX, JOCTYMHOCTH NPaBOCYIUsl 00YCIIaBIMBAETCSI BO3MOX-
HOCTBIO TIOJYUYEeHHSI KBATH(UIMPOBAHHON I0pHaNIecKoil momoty [8; 14]. B-TpeThrx, COOTBETCTBHE MPaBO-
CyJIusl MEXIyHapOIHBIM CTaHAapTaM JIOCTyIa K NMPaBOCYIUIO0, ABISETCS KpUTEPUEM NMPU3HAHUS TPaBOCY IS
nocTymHbIM [9; 126]. B-4eTBepTHIX, ZOCTYITHOCTh MPaBOCYIHs OCHOBaHA Ha KOMIUIEKCHOCTH IMpOIecCyalb-
HBIX NPHUHLMUIOB: AMCIO3UTHBHOCTD, COCTS3aTENbHOCTD, MPOLECCyaJbHOE PaBHONPAaBHE, YCTHOCTb, S3bIKa
cynmompousBoacTBa u ap. [10; 72].

AHanu3 HayYHBIX TIOAXOIOB K CYIIHOCTH JOCTYITHOCTH IPaBOCYAHSA TOKa3bIBA€T, MHOTOTPAHHOCTH
JAHHOTO TNPHHIMIIA U €r0 HEOJHOPOJHOCTh KaK MEXOTPAcIeBOr0 MHCTUTYTA, KOTOPBIH B COBPEMEHHBIX
YCIIOBUSAX HE MOXKET PacCMaTpPUBATHCS TOJBKO depe3 MPU3My OAHON OTpaciy mpaBa (HarpuMep, TpaKaaH-
CKOTO TIpOLIeCCYalbHOTO IpaBa). B KOHTEKcTe CKa3aHHOTo, cuuTaeM 00Jiee COCTOSTENBHOW TOUKY 3pEHHS
E.E. SIkymeBoii, KOTOpas B CUCTEMY YCIIOBHH, CITOCOOCTBYIOIIMX pealn3alliid BO3MOXKHOCTUA OOpalleHus B
CyJIl BKITFOUAeT TPHU KJIacTepa: OpraHu3alioHHbIe, MHCTUTYIIMOHAILHBIE U MpaBoBble. [lo ee MHEHHIO: «I0-
CTYITHOCTh IIPAaBOCYJIUSI — 3TO COBOKYITHOCTh OpPTIaHM3AlMOHHBIX, HHCTUTYLIMOHAIBHBIX U MPABOBBIX yCIIO-
BUH, 00ecIeunBaIONINX BO3MOXKHOCTh OOPAIICHUS B Cy/I, KBUTM(MHUIIMPOBAHHOTO PACCMOTPEHHS M pa3pelie-
HUS [enia, a Takke 3(GEeKTUBHOE BOCCTAHOBJICHHE HAPYIIEHHBIX MPaB HA OCHOBAHUM BCTYIHUBILETO B CHILY
cyneoHoro akta» [7; 8].

B pamkax peamm3ariz mporpaMMel IieneBoro (uHaHcupoBanus «VHHOBaIIMOHHBIE TTOIXOABI obecte-
YeHHUsl JIOCTYIHOCTH TMpaBOCyAMsl HaceneHuto PecnyOmuku KaszaxcraH, ¢ MCIONB30BaHUEM HWHCTPYMEHTOB
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HCKYCCTBEHHOTO MHTEIUIEKTa» WIEHaMH pabodedl TpyIIbl MPOBEIEHO COIMOJIOTHUECKOE HCCIIeOBaHNE, B
pamMKax KOTOPOTo MPOBEJICH ONpOC HaceseHus: KaparanauHCKoW 00JacTH M0 BONPOCaM JIOCTyIa K MPaBoCy-
muto. Beero 0bu10 onporieHo 1500 yenoBek, MpeCcTaBISIONIUX PAa3HBIC BO3PACTHBIC U COLUATBHBIC TPYIIITBI,
TIPOKHUBAIOIINX BO BCEX paifoHax obiacTtu, ropoae Kaparanme, pallOHHBIX IIEHTpax, a TaKKe B CEITLCKOMH
MECTHOCTH U OTAAJICHHBIX HACENEHHBIX MMyHKTaX. PeCIOHACHTH OTBETUIN HA MATHAIIATH BOIIPOCOB, CTPYII-
MMPOBAaHHBIC HA MATH OJIOKOB. BEIOOPOYHBIC pe3yNbTaThl COIMONIOIMYECKOTO MCCIICIOBAHMSI, OTPAKAIOIINE
OTHOIIIEHUE PECTIOHICHTOB K JOCTYITHOCTH MPABOCYAHS U IOPUANIECKON TOMOIIN OTPaXKEHBI B TabiwIe 2.

Tabnuma 2

Bb16opouHbIe pe3yJIbTAThI COIUOI0THYECKOr0 HCCIe0BAHMS 110 BOIIPOCAM IOCTYITHOCTH IIPABOCY/Hs, HA
OCHOBe onpoca HacejieHus:i Kaparanagunckoii odacTn

Ne  |Bompoc aHKeTsI BapuanTt otBera IlonoxurensHbIS
OTBETHI
1 |O6pamanuce 11 Bel 32 ropuau- |12, B CyaeOHbIE HHCTaHIMN 11,7 %
YeCKOH MOMOIILI0? J1a, K IopricTaM/aIBOKaTaM 27,7 %

Ja, TIPY TIOMOIIIX 3JICKTPOHHBIX CEpBUCOB (OHMaiiH-nogava 16,2 %
nckoB, €GOV, CaliTHI ¢ IOPUINYSCKON HHPOPMALIEH U T.1.)

HET, TaK KaK He ObUIO0 HEOOXOAUMOCTH 50,6 %
HET, TaK KaK He ObIJI0 BO3MOKHOCTH 6,5 %
2 |Kak Bl onennBaere ypoBeHb  |BBICOKHH 14,2 %
CBOUX 3HaHUH O JOCTYyIIE K NIpa- |CpeAHUi 55,8 %
Bocyauio B Kasaxcrane? HM3KH 19,6 %
s HUYETo He 3Haro 00 3TOH cucreme 10,4 %
3 |YTO M3 HIKENEPEUNCIEHHOIO  |BBICOKAsl CTOMMOCTD IOPHINYECKON MOMOIIU 33,6 %
MewaeT rpaxaanam Kaszaxcrana |teppuropuaibHast yIaleHHOCTh HACEICHHOTO MyHKTa 8,7 %
oOpamiarbes 3a IOpUAUIECKON  |(HY»KHO JAJIEKO €XaTh)
HOMOIIBIO? OTCYTCTBHE BO3MOXKHOCTH YJAJICHHOTO MosyueHus opu- (12,3 %

JUYECKOM TTOMOITH (OTCYTCTBUE OHJIANH Cy/I0B, YAJICHHON
[10JIa4HX 3asBJICHUH U T.II.)

CJIO)KHOCTD IIPOIICAYP M OyMaskHasi BOJIOKUTA 28,5 %
OTCYTCTBHUE 3HAHUH, YTO U KaK JeNaTh 29,2 %
HEIOBEPHE K CHCTEME MPaBOCYAus (3TO OSCIOJIC3HO) 21,7 %
OTCYTCTBHE KBaJIH(UIIMPOBAHHBIX IOPUCTOB/aIBOKATOB 15,0 %

CJIOKHBIN M HENOHATHBIN nHTEpdeiic nudposoi mwiarpop- |14,1 %
MBI cyJia (MHOTO OpraHa)

OTCYTCTBHE HaBBIKOB pa0oThl B MHTEpHETE 6,5 %

Het MHTepHera (Tuioxoe kadecTBo MHTEpHETA) 4,9 %
HUYETro HE MEIIAET 24,6 %

Japyroe 0,9 %
4 |Kakue snextponHsle miatdop- |eGov.kz 77,7 %
MBI, OKa3bIBAIOIIUE IOpUIUYe-  3aKOH.K3 17,7 %
ckue yciayru Bel 3Haere? Adilet 25,4 %

De facto 3,3 %

Horosop 24 4,5 %

s HE 3HAI0 HU OJHOM 3JIEKTPOHHOM TIaTPOopMbl, okassiBa- [13,4 %
IOLLEH IOPUIUYECKUE YCIYTH
JIpyroe 0,7 %

AHanu3 pe3yJbTaTOB COIMOJIOTMYECKOTO HUCCIICIOBAHUS TIOKa3biBaeT, uTto okoso 50 % Hacenenus Ka-
paraHIUHCKOW 00JIACTH HE CTAIKUBAIUCH C HEOOXOJAMMOCTBIO OOpallleHUs 3a HOPUJIMYCSCKONW MOMOIIEI0, a
TakKe ¢ HEOOXOTUMOCTHIO CyAeOHON 3aIIUTHI CBOMX TpaB U cBoboa. K cyneOHbIM opranam oOpamannch
11,7 % pecrnoHAEHTOB, K aBOKaTaM U IOPUIUIECKUM KOHCYNbTaHTaM — 27,7 %. Bompoc aHKeThI HE MO3BO-
JIIET KOHKPETU3UPOBATh NPEMET OOpallleHus K IOPUCTaM U aJIBOKaTaM, W, ObLIO JIK 3TO OOpaIllCHUE CBSI3aHO
C JAbHEHIINM TIPEeICTaBUTEILCTBOM HHTEPECOB B cyae. OqHaKO opuaudecKas U cyfeOHas MpakTHKa TaKo-
Ba, YTO HaceJicHHE MpuOeraeT K MOMOIIY IOPHIUYECKOr0 KOHCYJIbTaHTA WM aJBOKaTa MMEHHO B LEJSIX
MIPEICTaBUTEILCTBA HHTEPECOB B cynae. [[03TOMy MOXKEM MPEANONI0KHUTh, YTO MOABIISIONICe OOIBIINHCTBO
oOpalaBIIuxcs rpakJaad K IOPUCTaM U aJIBOKaTaM, 3aTeM o0paTwiuch B cyj. ClieoBaTeNbHO, Pe3yIbTaThl

Cepus «[lMpaBox». 2025, 30, 3(119) 85



H.B. Cupgoposa, A.M. Cepukbaes

AQHKETHPOBAHHS MOKA3bIBAIOT, YTO OOpalleHUE B CyJl HANPSIMYI0, 0€3 MOAICPKKH IOPHINUECKOTO KOHCYIThb-
TaHTa WJIM aJIBOKAaTa B pasbl peke, YeM 3allliTa CBOMX NpaB B Cyie yepe3 mnpenctaButeneil. JaHHbiil daxT
MO3BOJIAET CHENaTh BBIBOJ, YTO JOCTYIHOCTh MPABOCYIUSl B3aMMOCBS3aHA C JOCTYIMHOCTBIO IOPUINYECKON
TTOMOIIIH.

B koHTeKkcTe B3auMOOOYCIOBICHHOCTH AOCTYNA K MPAaBOCYJHIO U JOCTYMHOCTBIO IOPHIMYECKON IIO-
MOILIBIO, TO TPU OINpPOCE PECHOHJEHTHI B KayecTBe MpPensTCTBUM (0apbepoB) yKazadl BBICOKYIO CTOMMOCTh
opuaudeckor nomout — 33,6 % pEeCHOHAEHTOB, a TaKXKe TEPPUTOPHATIBHYIO yaaneHHOCTh (8,7 %) u ot1-
CYTCTBHE BO3MOXKHOCTH YIJICHHOTO IMOJIy4eHus ropuaudeckoi nmomomu (12,3 %). Takum obGpa3oM, riias-
HBIMH TIPETIATCTBUAMHE JIOCTyIA K MPABOCYIUIO U FIOPUAMYECKON TTOMOIIH SIBIISTIOTCS (PHAHCOBBINA (PaKTOp U
(akTop yIaJeHHOCTH, IPUYEM IMOCIEIHIA TaKKe MOYKET KOCBEHHO 3aTPOHYTh (PMHAHCOBBIE pacxXosl (IIpo-
€3/1, MPOKUBAHUE U T.1I.).

[Mockompky 50,6 % pecroHACHTOB HE OOpaIlaluCh 3a FOPUIAMYECKOW IMOMOIIBI0 M3-32 OTCYTCTBHS
HEOOXOIUMOCTH, a emE 6,5 % — Mo mpuYrHE HEBO3MOXKHOCTH OOpAaIeHHUs, MOKHO OTMETHUTD, YTO U3 YUCIa
oOparuBmuxcs B ¢y 16,2 % BOCTIOIB30BAINCH IEKTPOHHBIME CEPBHCAMHU. JTO COCTABISIET 3HAYUTENBHYIO
JIOJIEO CPeIH TeX, KTO oOpaIaics 3a I0puandecKoi moMoIbio Wik B cya. CienoBaTenbHO, enle oauH Gakrtop
JOCTYITHOCTH TPaBOCYIHsI — 3TO MU(PPOBH3AIUS CyJeOHONH CUCTEMBI, & YCIICIIHOE TOJIb30BaHHEe IU(PPOBbI-
MH CEPBHCaMH 3aBHCHUT OT IH(POBOH IPaMOTHOCTH HacesleHus! (OTCYTCTBHE HABBIKOB paboTel B MHTEepHETE
ormetmin 6,5 %), a Takke oT gocTymna Kk MHTepHeTy u ero ckopoctu (0TcyTcTBHE MIHTEpHETA MITH €ro IJio-
x0e KauecTBO oTMeTHIH 4,9 %). [Ipy 3TOM CITOKHBIN ¥ HEMTOHSTHBIN HHTEpQeiic mudpoBoi miaTGopmMel Cy-
na (MHoTOo oprana) o0o3Haumin yxe 14,1 % oIpoleHHbIX PECIIOHIEHTOB.

HocraTouHo GOBIIOI MPOIIEHT PECIIOHIEHTOB B KauecTBe OaphepoB JOCTyIA K TIPABOCYIUIO U FOPHIHU-
YeCKOH MOMOIIM OTMETHIIM CIOXHOCTH NpoueAyp U OyMakHyr0 BOJIOKUTY — 28,5 %, a Takke OTCyTCTBUE
3HAHUU O MOPSIKE OOpAIICHHUS 3a IPUANYCECKON nojaepxkon — 29,2 %. Takke pe3ysibraThl Ompoca moka-
3BIBAIOT, 4TO 21,7 % pPECIIOHEHTOB HE NOBEPSIIOT CUCTEME MTPABOCY U5

OcBeIOMIICHHOCTB HaceJIeHus1 00macTi 0 nu(poBbIX MIardopmMax Mmokaszaio, 4yTo JHIEPOM B COIHOJIO-
THYECKOM OIpoce sBisieTcs 1udporoit pecype eGov.kz — 77,7 %. Jlanee BTOpyrO U TPEThIO TO3MIIUIO 3a-
mumaroT — Adilet (25,4 %) u 3akon.x3 (17,7 %) cootBercTBeHHO. Tem He meree, 13,4 % oTBeTWIH, YTO HE
3HAIOT HU OJTHOW 3JIEKTPOHHOM TUTaT(hOPMBI, OKa3hIBAOIIEH IOPUINIESCKUE YCIYTH.

AHanu3 BHIOOPOYHBIX PE3YNbTAaTOB COLMOJIOTHYECKOTO MCCICOBAHUS MO3BOIMI ONMPENEIUTh CUCTEMY
(haKTOpOB M YCIIOBHH, KOTOPBIE BIUSIOT HA JOCTYITHOCTh MPABOCYIUS M PACHIMPSIOT BO3MOXKHOCTH CyAe0-
HOM 3aIUTHI CBOWX TPaB U cBOOOA. B TO e BpeMs 3TH ke PaKTOpbl MOTYT B OIPEICIICHHOM TIPOSIBIICHUU U
IIPU OTIPEJICNICHHBIX YCIOBHUSIX CTaTh MPEMSTCTBHEM M 0aphepoM JOCTyNa K mpaBocynuto. Hampumep, mpo-
Hecchl NU(pPOBU3AINN OIICHUBAIOTCA KaK (aKToOp, PaCIIUPSIONINN JTOCTYI K MPaBOCYHIO, B TOM YHCIE pe-
LIMTH TPOOJeMy yaaneHHoro nocryma. OpHako, B ciydae oTcyTcTBHUsl VHTepHeTa (IJIOXOro KayecTsa), a
TaKXXe B CHJIY HH3KOW IU(POBON TPAMOTHOCTH MOTYT OBITh MPEMSITCTBUEM JOCTYIAa K MPABOCYIIUIO. A 3TH
MIPETISITCTBUS B OOJBIIMHCTBE CITydaeB BO3HUKAIOT B yJAJCHHBIX HACEJNEHHBIX IMyHKTaX, U, CIeI0BATEIHHO,
uugpoBHU3anys NpaBOCYIUs MPH BCeH MPOTPECCHBHON HANpaBIECHHOCTH, HE PELIaeT YacTHBIE MPOOJIEeMEI
JIOCTYTTHOCTH IIPaBOCY WS

BaxxHbIM (akTOpoM M yCIOBHEM PACHIMPEHHUs] JOCTyNa K MPaBOCYIUIO SIBISIETCS LUPPOBHU3ALUS CY-
NeOHOW JesITeNIbHOCTH, KOTOpasi TO3BOJISIET 00eCleunTh MHKIIO3WBHOCTh TpaBocynus. Ha ceromHsmHui
JeHb udpoBas MonepHU3aus CyAeOHONH CHCTEMBI OCYIIECTBIEHA BO MHOTHX cTpaHax (okono 47). Co3na-
HUE O0Te4eCTBeHHOW nu(poBoii miarhopmel cynedHol cucreMsl ¢ 2014 rona nperepreno pa3inyHbIe YPOB-
HH THPPOBOTO MOKPHITHSA, OT 3ammycka «CyaeOHoro kabunera» u «Tepemiky, 10 peaanu3auy OTACTbHBIX HH-
CTPYMEHTOB pOOOTH3AIMH TIPABOCY UL,

B Kazaxcrane pexxuM «OZHOTO OKHa» ITO3BOJISIET HACEICHHIO PEaTN30BaTh MPAaBO HA JOCTYI K MIPaBoO-
CyIHIO uepe3 Bo3MOKHOCTH «CynebHoro kabuneray». OCHOBHBIE BO3MOXKHOCTH JIaHHOTO CEpBUCA CBS3aHBI C
IU(PPOBBIM COMPOBOXKAECHUEM IPOLECCYaNnbHBIX ACHCTBUN (IOAATh MCK, OT3BIB HAa WCK, BCTPEUHBIH WCK,
OIUIATHTH TOCYNAapCTBEHHYIO TOMNUINHY U Ap.). TeM He MeHee, aHAIHU3 Pe3yJIbTaTOB COIMOJIOTHYECKOTO HC-
CIIeZIOBaHMS TIOKAa3aJ, 4TO Oaphephl U MPEMSTCTBUS JAOCTYIIA K TIPABOCYIUIO CBS3aHBI CO CTaIMeH TTOATOTOBKH
K cyneOHoMy mporieccy (He Oy1eM MOBTOPSATHCSI, BBILIE OBLT IPUBEICH aHAIN3).

KommnapatuBHOe ucciieioBaHue OKa3ajio, YTO JUANPYIOIIUE TTO3UIUH B Pa3BUTHH TEXHOJIOTHH HCKYyC-
ctBeHHOTrO MHTeIUiekTa 3aHumaroT CIIA u Kwurail. FOpuandeckue mporecchl, cyneOHas W IMpaBOOXpaHU-
TeNbHAS JEeSTENFHOCTh TaKKe SBISIOTCS OJHUM M3 KJIACTEPOB, KOTOPHIA MOABEPKEH IU(pPOBOH TpaHchHOp-
Mallii B JaHHBIX CTpaHax, B TOM YMCJI€ B HAIIPaBJIEHUN MHTETPallii UCKYCCTBEHHOTO MHTEeIeKTa. I1o MHe-
Huto V. A. ®uinmoBoil B TOHKE TEXHOJOTHH HMCKYCCTBEHHOTO WHTEIUIEKTa TOCYNapCcTBa COPEBHYIOTCS IIO
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TpeM HHIuKaTopaM. IlepBblif — ypoBeHb pa3BUTHS UCKYCCTBEHHOT'O MHTEIIEKTa, 31€Ch JTUAEPOM SBIISIOTCS
CIIIA, a BTOpas nmo3unus 3aBoeBaHa Kuraem. Bropoit kputepuii — TeMIbl pa3BUTHSA UCKYCCTBEHHOTO MH-
TEJUIeKTa, U, 10 JaHHOMY Nokasaremto Kurail sBisiercs ctabmibHBIM uaepoM, a CIIIA ocratorcst B ponu
JloroHstolero. TpeTuit KpuTepuil — ypOBEHb NMPABOBOTO PETYJIMPOBAHUS UCKYCCTBEHHOTO MHTEIeKkTa. [1o
3TOMY MOKa3aTeNio JUANPYIONUe Mo3uluy 3aHuMaroT Kurait u EBpocoros [11; 46].

HHTepeceH mporpeccuBHBIA PHIBOK B cdepe NMPUMEHEHHS TEXHOJOTMH MCKYCCTBEHHOT'O WHTEIJICKTa
O0benuHeHbIX ApabOckux OmupaToB. BriepBbie B Mupe IU(PPOBOI 3aln CyAeOHBIX 3aceNaHdil 3aIylleH B
2018 rony B AOy-/ladu [12]. B cynrax ADGM Courts BHeipeHa TEXHOJIOTHS OJIOKYEHH, KOTOpas o0eceun-
BaeT CHIDKEHHE (PMHAHCOBBIX H3JCPIKEK, YCKOPSET MCIOIHEHUE CyAeOHBIX PELICHUI U MPeNoCTaBIseT CTO-
POHAM M IOPHIMYECKOMY COOOILECTBY IOCTYI K CyleOHON JOKYMEHTALWH, XpaHseiica B [nppoBOM BUIE B
pacnpenenénHoM peectpe. [InoTHas Bepcus JaHHOTO MPOEKTa ampoOUpOBaHa MO JleNaM MEeXTyHapOIHOM
TOPTOBIIU U IO KOMMEpUYECKUM nenam [13].

Hogelit Tpena undpoBu3amy npaBocyaust U Ipyrux chep npaBoOXpaHUTENbHON AEATEILHOCTH CBS3aH
C MICKYCCTBEHHBIM MHTEJUIEKTOM. 3a KOpOTKui mepuoj B Ka3zaxcrane mposeneHa Oombiras padora mo dop-
MHUPOBAHUIO MPAaBOBBIX OCHOB MCKYCCTBEHHOI'O MHTEIUIEKTa — paszpaboTaHa W yTBepkieHa KoHuernmus o0
HCKYCCTBEHHOM HWHTeJUIeKTe [14], paspaboransl npoektsl L{udposoro xomekca [15] u 3akoHa «O0 HCKyc-
CTBeHHOM HHTesiekTe» [16]. Bueapenne MU B rocymapcTBeHHOE ynpaBiieHHE M OOIIECTBEHHBIE MPOLECCHI
MPHUHSUIO YCTOUYMBBIA W HEOOpaTUMBIH XapakTep, BBI3BIBAas aKTUBHBIE MPO(ECcCHOHAIBHBIE TUCKYCCHH O
(dopmax, pucKax U Ipenenax TeXHOJIOIHIECKOi TpaHCPOpMAaIHH.

Status Quo Al o06o3HauaeT MPaKTUKy MPUMEHEHUS MHCTPYMEHTOB HCKYCCTBEHHOTO WHTEJJIEKTa B
YCIIOBHSAX OTCYTCTBHSI JOJDKHOTO HOPMAaTHBHO-IIPABOBOIO PETYIHUPOBAHUS, YTO IOPOXKIAET NPABOBYIO He-
OTIPeeNIEHHOCTD U MOTEHIMANbHBIE PUCKH I TOCYapcTBa, OM3Heca U rpaxkaaH. KoHeyHo, Takoe Tonoxe-
HUE Bellleil MMeeT BPEeMEHHBIN XapakTep, NPUBEICHHbIC BBIIIE MPOSKTHl HOPMATHBHBIX MPAaBOBBIX aKTOB OY-
IOyT TIPUHATHL, HO ¢ OOJbIIEHl Jojiel BepOATHOCTH, MOXKEM YTBEp:KIOaTh, YTO OHH BCE PaBHO IOCTATOYHO
OBICTPO CTaHYT HE aKTyaJbHBIMH M TIOTPeOyeTCs UX HOBAIMS WIIH JIa)Ke BO3MOXKHO pa3pa0doTKa HOBBIX HOP-
MaTUBHBIX MPABOBBIX aKTOB. DTO OOYCIIOBIEHO TEM, YTO TEMITbI TEXHOJIOTUYECKOTO Pa3BUTHS 3HAUUTEIHHO
OTIEPEXAar0T BO3MOXKHOCTH HOPMATHUBHBIX PETYJISITOPOB IO UX ONIEPaTUBHOMN aJanTaiuy.

AKTyalbHOE HallpaBJICHUE IPUMEHEHHS UCKYCCTBEHHOTO MHTE/UIeKTa — 3T0 SMART comnpoBoknenne
IOPUIMYECKUX MPOIIECCOB, B TOM YHWCIIE Ha CTaauH IocyneOHOH moaroroBku. Hampumep, amepukaHckas
uudpoBast TexHoJOrHs Ross, OCHOBaHa Ha aNTOpPUTMAax MCKYCCTBEHHOTO MHTEJUIEKTa W JaeT BO3MOXKHOCTh
podecCHOHANBHOMY IOPUANYECKOMY COOOLIECTBY MOMYYHUTh IOPHINYECKH apryMEHTHPOBAHHBIH OTBET Ha
TpeOyeMbIil BOIPOC COTIACHO KeHCy, KOTOPhIH COMPOBOXKIACTCS CChUTKAMH Ha CYJCOHYIO MPaKTHKY H Tpa-
BOBBIE HOPMEIL. CaMOCTOSITETIbHBIM KJIaCTEPOM B IIUPPOBEIX Mpolieccax SBISETCS Mpe/icKa3aTellbHOe MPpaBo-
cyaue, KOTOpoe akTHBHO pa3BuBaeTcs B Epomneiickom Coroze. ANTOpuTMbl MAIIMHHOTO 00y4YeHHs, TI03BO-
JISToIIEe 00pabaThIBaTh M aHAIM3UPOBATH OOJIBIITNE MACCHUBHI JAHHBIX, SBISIOTCS HHCTPYMEHTOM IPOTHO3H-
poBanus ucxozaa nena. [Iporaos cyne6HOI nepcreKkTUBHI Aeja OKa3blBaeT BIUSHUE HAa (OPMUPOBAHUE MIO3U-
UM 110 JIeNy, a 3TO JaeT BO3MOXKHOCTh OLCHUTh (PMHAHCOBBIE TIEPCIIEKTUBHI 1O A€y, OLCHUTh BPEMEHHBIE U
(hvHAHCOBBIE 3aTpaThl MPHU MOATOTOBKE K CyAeOHOMY pa3OMparelbCTBY, a TaKXkKe B XOfe CyaeOHOro pac-
cMoTpenus jaeia. CoriacHO MpOBEIEHHOMY HCCIIE0BaHUI0 () (HEKTHBHOCTh MCKYCCTBEHHOT'O MHTEIUIEKTa B
nporHo3e ucxona nena cocrasisieT 80 % [17; 82]. DddekTHBHOCTh TeHEpUPOBAHHOTO UCKYCCTBEHHBIM HH-
TEJUIEKTOM IMPOTHO3a UCXO0Ja Jiefla MOKHO OLEHHTh B paMKax arpoOaliy CUCTEM IPeIcKa3aTelbHOro mpa-
BOCYIUsl. DTO B CBOIO OYepenb MOTpedyeT BpeMEHHBIE PecypChl Al OoJiee MOTHOTO U apTyMEHTHPOBAHHOTO
aHaJIM3a, OCHOBAHHOI'O HA IIPAaKTHKE.

AKTyanbHOCTB pazpaboTku 1H(poBbIX miatdopM i Hacenenus: Pecniy6imku Kazaxcran o0ycioBieHa
HEOOXOIUMOCTBIO PACLIMPEHUS IOCTYIIA K MpaBocyauio. IIpuBeneHHbIe MpUMeEpHl 3apyOeXKHOT0 ONbITA I0-
Ka3bIBAIOT, YTO TEXHOJIOTUU UCKYCCTBEHHOT'O MHTEJIEKTa OKa3bIBAIOT MMOMOILb IOPUIMYECKOMY COOOIECTBY
(ropuctam, amBokaraMm). YdacTHe aBTOPaMH CTaThU B IPOTpaMMe LEIeBOr0 (PMHAHCHPOBAHHS HAIPABICHO
Ha pa3paboTKy U co3naHue IU(PoBOi MIaT(GopMBbl Il HACEIEHHUs, HA OCHOBE MAIIMHHOTO OOYYEeHHUS U HC-
MOJIb30BaHUE TEHEPUPOBAHHBIX UCKYCCTBEHHBIM MHTEJUIEKTOM ITPOTHO30B MCXO/a Jiesia, (hopMUpOBaHHUE all-
FOpUTMa JCUCTBUH MPH MOJATOTOBKE K CyJAeOHOMY TMpolieccy, B cyaeOHoM mporecce. OTAeapHOe HaNpaBiie-
HHUE TIPOTpaMMbl — pPeLIeHHe NpodsieMbl (PMHAHCUPOBAaHUE CYACOHBIX M3IEPKEK, B paMKaxX KOTOPOTo TaKkkKe
OyIyT UCTIOIB30BAHbI PE3YJIbTATHl PEICKA3aHHOTO MTPABOCY M1, HA OCHOBAHMH aHAIHU3a OOJBIINX MAaCCHBOB
JAHHBIX.

Moxewm cornacutbes ¢ JI.K. Kycannosoii n 1. T. baiikeH:k1HO#, KOTOpBIe yTBEPKAAIOT, YTO «IIOJHO-
CTBIO NEPEJTIOKUTh MPABOCYINE HA MCKYCCTBEHHBI MHTEIUIEKT HeBo3MOkHO. Ho MU MoxxeT crtaTh Hamex-
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HBIM ITOMOITHHUKOM HE€ TOJIBKO IJIA PAAOBBIX I'paXaaH, HC UMCIOIINX OIMPEACICHHBIX 3HAaHUH B O6HaCTI/I Inpa-
Ba, HO M JJs MPO(ECCHOHANOB B JIMIIE CYACH, aJBOKATOB, IPOKYPOpOB. MBI cuuTaeM, 4TO MpHU TPaMOTHOM
MaIIMHHOM OOYYE€HHH M IPaMOTHOM CHUCTEMHOM aJIMHHHUCTPUPOBAHUU OH CHOCOOEH OOJET4YHTh PyTHHHBIE
3a/1a9d W IS HACEJICHMS, U TSI PO eCCHOHABHBIX FoprucToB» [18; 142].

Hayuno-uccnemoBarenbckas rpymnma nporpaMmbel coBmecTHo ¢ mapTHepoM «IT by design» paboraet
HaJl CO37laHueM IMHIIOTHOTO MpoekTa nudpoBoii mardopmsl «Legal Expert» ans Hacenenus Kazaxcrana, Ha
OCHOBE MHCTPYMEHTOB MCKYyCCTBEHHOTO WHTelUIeKkTa. JlaHas mumatdopMma sBisieTcss oTpakeHueM Status Quo
Al B pacmmpeHnu T0CTYIIA K MPaBOCYIHIO.

BosmoxxaocTr nmdposoit miardopmer «Legal Expert» Ha qanHOM 3Tarne:

1. AHanu3 cyaeOHbIX TOKYMEHTOB, HA OCHOBE MCIOJIb30BaHMSI MHCTPYMEHTOB HCKYCCTBEHHOT'O WHTEJ-
JICKTa, UX KJ'IaCCI/I(bI/IKaI_[I/IH N OTHECCHHEC K COOTBCTCTBy}OIlIefI KaTeropuu.

2. KoHCTpYKTOp CyneOHBIX JOKYMEHTOB, C HCIOJIb30BAHHEM MCKYCCTBEHHOTO MHTEIJICKTA, HA OCHOBA-
HUM TEKCTOBOTO 3aIpoca C yYETOM 3aJaHHOTO KeHca.

[lepcriektuBHOE pa3Butue miatgopmsl «Legal Expert»:

1. Co3aanue MOy s 10 (PUHAHCHPOBAHMIO CYJICOHBIX MPOIIECCOB, C IEIbI0 00ecIeYeHNs (HUHAHCUPO-
BaHUsI CyJIeOHBIX U3JICPKEK HACEIICHUSI.

2. Co3gaHne aBTOMaTH3UPOBAaHHON CHCTEMBI IMIOATOTOBKU K CYA€OHBIM JIeIaM, OKa3bIBAIOIICH TTOMOIIb
HACEJICHHUIO B TOJrOTOBKE K CyJIeOHOMY pa3OMpaTellbCTBY, B TOM YHMCIIE MPENOCTAaBIeHHE HMHPOPMALIUU O
CTaIMsIX JIeNa ¥ U3y4eHHs CyAeOHON MPaKTHKA HAa OCHOBE HHCTPYMEHTOB HCKYCCTBEHHOTO MHTEIICKTA.

3. Ilporuos ucxopa aemna, Tak Ha3bIBAEMOE IIPOTHO3ZUPYEMOE IPABOCYIHE».

4. KoHCTpyKTOp CyIeOHBIX TOKYMEHTOB, aJaITHPOBAHHBIX 0 KOHKPETHYIO CUTYAITHIO.

Takum 00pa3oM, «pa3pabOTKa YHUKAIBHBIX HU(MPOBBIX MPOAYKTOB, MO3BOJSIONIMX MOJIB30BATENIO Ca-
MOCTOSTENILHO TONy4aTh HEOOXOAUMYI0 HMH(OPMAILMIO M TPABOBOE COMPOBOXKICHHWE CO CTOPOHBI MCKYC-
CTBEHHOTO MHTEJUIEKTa, B TOM YHCIIe MTPOTHO3 CYJeOHOM MEePCIeKTUBEI OTAEIBHOrO Kelca, MOATOTOBKA Cy-
JNeOHBIX (MHBIX IOPUIMYECKHX) JOKYMEHTOB, (JOPMUPOBATH MO3HIIUIO TI0 ACTY U Jp. — 3TO NEPCIEKTUBA THS
3aBTpalIHETr0, OCHOBBI KOTOpOfI 3aKJIaAbIBalOTCA B JHEC CCTOJHSIIHEM. ,Z[OCTI/I)KCHI/IG NEPCUNCICHHBLIX 3a1a4
BO3MOYKHO 32 CYET MCIIOJIb30BaHHs BO3MOKHOCTEH HCKYCCTBEHHOT'O HHTEIUIEKTa B 00paboTKe OONbIINX Mac-
CHBOB JJaHHBIX W TCHEPUPOBAHUS HA X OCHOBE TpeOyeMbIX 3ampocoB» [19; 78].

Buvi6oowi

HocrynHocTh npaBocyaus B Pecniyonuke Kazaxcran u Status Quo Al B3auMOCBsi3aHHBIC 3BEHbBSI OJTHOTO
Tpoliecca, KOTOPBIN SABJISETCS HOBBIM BUTKOM B H(ppoBoil TpaHchopmarmu cynedoHol cucreMbl. Chopmu-
POBaHHBIE U YCIEIIHO (YHKIIMOHUPYIOIIHEe U(POoBbIe TaThopMbI CyaeOHoM cuctembl Pecniyonuku Kazax-
CTaH JIOKa3aJH CBOIO COCTOATEIBHOCTh U BOCTPEOOBAHHOCTD B Cy/I€OHON MPAaKTHUKE. DTO MPOSIBISETCS, B TOM
YHUCJIE U B MEKIYHAPOJHOM OLIEHKE KaduecTBa npaBocyaus B Kazaxcrane.

Hogslii TpeH pa3Butus HUPPOBOH HHGPACTPYKTYPHI CBSI3aH C UCIIOJIb30BAaHHEM MAIIMHHOTO 00YYCHHUS
Ha OCHOBE aJTOPUTMOB MCKYCCTBEHHOTO WHTEIJICKTa W aHajiu3a OOJIBIINX MAaCCHBOB JAHHBIX. Y CHeEIIHas
KOMOMHAIIYS TaKUX pa3pabOTOK SBISETCSA OJHUM U3 (PAKTOPOB paCHIMPEHMs JOCTYIA K IpaBocynuio B Pec-
myonmke Kazaxcran. B qaHHOM citydae TOCTYITHOCTB paBOCYIus (OPMHUPYETCS yKe Ha CTAINH MTOATOTOBKH
K CyIecOHOMY MPOIIECCY, YTO MO3BOJISIET IPOrHO3UPOBATh CBOU IIEPCIIEKTUBBI B CyJie, OLICHUBATh (PUHAHCO-
BBIC M BPEMEHHBIC 3aTpaThl, PEaIN30BLIBATh MPEAJIOKCHHBIC MAIIMHON aJTOPUTMBI ACHCTBUI MPU MOATO-
TOBKE K Cy/IeOHOMY ITPOIIECCy, a TaKKe B XOfe cy1eOHOro paccMoTpeHus nena. [Ipumepom Takoit nudpoBoit
mwiatdopmel siBisieTcst «Legal Expert», pa3paboTkoii u anpoOaiyei, KOTopoi 3aHUMAarOTCsI aBTOPBI CTaThH B
COCTaBe UCCIIEA0BATENbCKOM IPYIIIBI IO MTPOTpaMMe LENeBOro (PMHAHCHPOBAHHUA.
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H.B. Cunoposa, A.M. CepukbaeB

Ka3zakcran Pecny0iuKkacbIHAaFbI COT TOPeJIiriHe KOJLKeTIMIIIIK koHe Status Quo Al

3eprreynin Makcathl — Ka3zakctan PecnyOnukachlHAarbl XalbIKTBIH COT TOPEIIriHe KODKETIMILTIriH
Tajay, aFrbIMIaFbl IPOOJIEeManap/Ibl aHbIKTAY KOHE KACaHIIbl MHTEIUIEKT KYPAJIapbIH KOJJIaHY apKbUIbl COT
TOpENriHe KOJI JKeTKi3yJeri KeAepriiep MeH TJyeKeNAepAi KO0 IEepCHEeKTHBANAPBIH aHBIKTAy. 3epITey
HOTIKECIHE aBTopIap HUGPIbIK TpaHchopMmanus xarnaiibiaaa KazakcTaHaarsl COT TOPENITiHIH AaMYBIHBIH
HETI3ri TPaeKTOPHUACHl KYKBIKTBIK TEXHOJOIUS, OHBIH KYPBUIBIMBIHAA WHHOBALHSIIBIK JKAHFBIPTY/IBIH JKaHA
xonmbl — KyKpIKTBIK Al KanblITackaH JdereH KOPBITBIHIBIFA Keli. Byl TEXHOJOTHSUIBIK IICMIiMIep
Kazakcranga cor okyieciH UMQpIaHgplpy Ke3eHIHIE KaJbIITACKaH XaJBIKTBIH COT TepeliriHe
KOJDKETIMIIUIITIH KeHeHTy Kypasbl OOkl TaObuIagsl, Oipak Ka3ipri Ke3eHAe COT TOPENiriHiH KODKeTIMIIUIIT
MOCeJIeNepiH IIelry1e KacaHIpl HHTSIUISKTI MaiganaHy MYMKIHIIKTepi, COHOal-aKk OomarmakTa OOomKaMIbl
COT Tepeiri )KaHapThUIIAbL. 3epTTey/iH Heri3ri HOTHXKeNepli — aBTOPIApIbIH Kas3ipri »arqaiiia XabIKThIH
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H.B. CupgopoBa, A.M. Cepukbaes

COT TOpeIiriHe KODKETIMIUTIK JIeHIeil Typabl TY>KbIPBIMAAPABI KOPBITHIHABLIAYbI, COT TOPEIIriHe TeH KO
JKETKI3y KYKBIFBIH )Ky3ere achlpyFa KeAepri KenTipeTiH (akTopiiapibl aHBIKTAy, COT TOPENIriHiH HU(PIBIK
KOJDKETIMAUTITIH apTTHIPYIBIH, OHBIH IIIiHAE >KacaH[bpl MHTEIUIEKT KYpalIapblH EHTI3YMiH YCHIHBUIATHIH
OarpITTaphl. JKYpri3iireH 3epTTey HOTHKENEpiHe HETi3AereH HeTi3ri KOPBITHIHIB — COT MPOIECiHe KAThICy
TPAeKTOPHSCHIH (aTOPUTMIH) ©3 OeTiHIIe KypyFa, YakbIT IeH KapKbUIBIK IIBIFBIHAAPABI a3aiiTyFa, iCTiH
HOTIDKECIH OOJpKayFa JKOHE COT INBIFBIHAAPHIH KapsKbUIAHIBIPY MOCENeciH IIenryre MYMKIHIIK OepeTiH
XaJIBIKTBI KYKBIKTBIK KaMTaMachl3 eTYIiH KOCAJKbI KbI3METTepiH Oipi3faeHIipy joHe jKylieneyre MYMKIHIIK
OepeTiH jkaHa IMPIBIK IIAaTGOPMaHBl KaJbIITACTHIPYABIH HeTi3feMeci. Y CBHIHBUIBIT OTBIPFaH HU(PIIBIK
aTdopma >kacaHIbl HHTEIUIEKT alITOPUTM/IEP] HETIi3iHIe KYMBIC ICTEHTIH COT TOpeniriHe KOMKeTIMIUTIKTI
KaMTaMachl3 eTY/IiH jKaHa Kypajbl.

Kinm ce30ep: coT Tepenirine KOIDKETIMIUTIK, TUPPIAHABIPY, KacaHIbl HHTEIUICKT, JICKTPOHABI COT 3aJbl,
COT OTBIPBICHI 3aibl, «Tepeniky, aknapaTThlK-KOMMYHHUKALMSIBIK TEXHOIOTHSIAP, COT XKyHeci, 3aH KeMeri,
KeZIeprijiep MEeH ToyeKesuep, OobKaMIbl COT TOpeliri, Kap)KbUIBIK JKOHE YakbIT MIBIFBIHIAPHI, iC-9peKeT
AJITOPUTMI.

N.V. Sidorova, A.M. Serikbayev
Access to Justice in the Republic of Kazakhstan and the Status Quo Al

The purpose of this study is to analyze the population’s access to justice in the Republic of Kazakhstan, iden-
tify current problems and determine the prospects for eliminating barriers and risks in access to justice
through the use of artificial intelligence tools. As a result of the study, the authors came to the conclusion that
in the context of digital transformation, the main trajectory of justice development in Kazakhstan is Legal
tech, in the structure of which a new track of innovative modernization has been formed — Legal Al. These
technological solutions are a tool for expanding the population’s access to justice in Kazakhstan, which were
formed during the period of digitalization of the judicial system, but at the present stage, the possibilities of
using artificial intelligence in solving problems of access to justice, as well as in the future of predictive jus-
tice, have been updated. The main results of the study are that the authors formulated conclusions about the
level of access of the population to justice in modern conditions, identified factors that impede the implemen-
tation of the right to equal access to justice, proposed directions for improving the digital accessibility of jus-
tice, including the introduction of artificial intelligence tools. The main conclusion based on the results of the
study is the justification for the formation of a new digital platform, which will unify and systematize auxilia-
ry services for legal support of the population, allowing to independently build a trajectory (algorithm) of
participation in the trial, minimize time and financial costs, predict the outcome of the case and solve the
problem of financing legal costs. The proposed digital platform is a new tool for ensuring access to justice,
operating on the basis of artificial intelligence algorithms.

Keywords: access to justice, digitalization, artificial intelligence, electronic courtroom, courtroom,
“Arbitration”, information and communication technologies, judicial system, legal aid, barriers and obstacles,
predictive justice, financial and time costs, algorithm of actions.
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Criminal acts related to poaching in Kazakhstan: a study of the offender’s personality

This study presents a comprehensive criminological analysis of the personality of poachers who commit
criminal offenses in the field of illegal nature management in the territory of the Republic of Kazakhstan. The
purpose of the study is to identify a set of demographic, social, criminal-legal and psychological characteris-
tics of offenders, as well as to determine the factors predisposing to the commission of poaching. The meth-
odological basis of the study was statistical and substantive analysis, methods of interviewing, questionnaires,
grouping and expert assessments. As a result of the conducted study, it was established that the main group of
poachers consists of men of working age (30-39 years old), who do not have higher education and often do
not have official employment. It was determined that the main motivational determinants of their criminal ac-
tivity are economic necessity, lack of environmental awareness and social disorder. In addition, the analysis
of empirical data allowed us to identify characteristic behavioral attitudes and the level of legal awareness of
offenders. Special attention is paid to the comparative analysis of Kazakhstan and international practice, in-
cluding the study of gender, age and educational differences among poachers. Conclusions are made about
the need to introduce comprehensive preventive measures aimed at reducing the level of poaching, as well as
the development of targeted programs for the formation of environmental culture and social responsibility of
the population.

Keywords: poaching, criminal offense, environmental crime, personality of the offender, demographic fac-
tors, environmental legal consciousness, statistical analysis, legislation, crime prevention, illegal use of natu-
ral resources.

Introduction

The relevance of studying poaching as a form of environmental crime is due to the need to respond to
the growing threats to biodiversity and sustainable nature management under anthropogenic pressure. In ad-
dition, one of the most urgent problems of our time is environmental protection and responsible use of natu-
ral resources, which is pointed out by researchers of the Republic of Kazakhstan [1; 30]. In the Republic of
Kazakhstan, the problem of illegal withdrawal of natural resources has acquired a stable criminological char-
acter, as evidenced by the data of legal statistics: for the period from 2017 to 2024, more than 7000 criminal
offenses qualified as poaching were registered, while the detection rate of such crimes does not exceed 57 %.
This situation exacerbates the need for a systematic analysis of the personality of the offender, since it is the
individual characteristics of the subject that often predetermine the commission of a crime.

Despite the availability of theoretical works in the field of criminology and environmental protection,
there is still methodological fragmentation in the scientific environment in approaches to the study of poach-
ing. In some studies, the legal emphasis on the qualification of the corpus delicti prevails, in others — the
environmental or sociological interpretation of the problem, while the integrative interdisciplinary approach
is not applied often enough, which creates an internal methodological conflict: the lack of a unified concep-
tual apparatus and a consistent model of analysis leads to differences in the interpretation of the motivation
of offenders, their social roles and psychological characteristics.

The studies of domestic specialists in the field of environmental law focus on the urgent need for in-
depth scientific study of the mechanisms of environmental protection activities and prevention of environ-
mentally dangerous acts [2—4; 14]. In this context, a comprehensive analysis of the factors determining the
predisposition to commit environmental offenses, including criminogenic attitudes and social environmental
conditions, is of high importance [5]. Particular attention should be paid to the study of individual-
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psychological characteristics of persons involved in poaching activities as a key aspect in the formation of an
effective system for preventing such crimes.

In addition, this topic is insufficiently studied and there are not many studies by both Kazakh [6; 7] and
foreign [8—10] authors concerning the selected problems. The analysis of current studies also reveals a sig-
nificant gap in empirical data concerning the demographic, educational, labor and legal profile of persons
committing environmental crimes. Foreign studies raise important issues related to the social structure of
poachers, but their conclusions are often not directly confirmed in the Kazakhstani context. Domestic studies
are mainly focused on law enforcement practice, while criminological aspects remain understudied.

Taking into account the identified gaps, we proceed from the need to form a comprehensive criminolog-
ical portrait of poachers, including not only socio-demographic and legal parameters, but also motivational,
psychological and cultural characteristics. At the same time, the author takes the position that the fight
against poaching is impossible without taking into account socio-economic determinants such as employ-
ment, level of education and legal awareness. This research direction allows not only to identify determinants
of criminal behavior, but also to develop science-based measures to prevent it, based on national realities and
international experience.

In the Criminal Code of the Republic of Kazakhstan, in Chapter 13 “Environmental criminal offences”,
there are a number of norms characterized as facts of poaching: illegal extraction of fish resources, other
aquatic animals or plants (Art. 335); illegal hunting (article 337 of the Criminal Code of the RK); illegal
treatment of rare and endangered species of plants or animals, their parts or derivatives prohibited for use
(article 339 of the Criminal Code of the RK); illegal cutting, destruction or damage to trees and shrubs (arti-
cle 340 of the Criminal Code of the RK) [11].

The primary aim of the present academic inquiry is the criminological examination of the socio-legal
characteristics and behavioral traits of an individual engaged in poaching within the jurisdiction of the Re-
public of Kazakhstan.

In alignment with the stated objective, the research is structured around the following tasks:

1. To conduct an exhaustive examination of scholarly sources, encompassing a critical review of both
domestic and international academic contributions concerning the phenomenon of poaching, with the intent
to elucidate fundamental theoretical constructs and to identify existing lacunae within the prevailing body of
knowledge.

2. Collection and systematization of statistical data to obtain information on demographic, social and
personal characteristics of poachers.

3. Multidisciplinary analysis of the personality of poachers: application of methods of psychology,
criminal law and criminology to analyze biophysiological, social, criminal-legal and moral-psychological
aspects of the personality of criminals, which will allow a more complete assessment of the motives and
conditions of committing crimes.

4. Development of proposals for the optimization of law enforcement practice and prevention of poach-
ing: formulation of specific recommendations based on the study, aimed at improving the mechanisms of
prevention of poaching facts.

Methods and materials

The study employs an interdisciplinary methodology combining qualitative and quantitative approaches
to examine the socio-legal and psychological traits of individuals engaged in poaching in Kazakhstan. Statis-
tical analysis of URPI data (2017-2024), structured interviews, surveys, and expert assessments were used to
gather demographic, educational, and behavioral data. Special attention was paid to Articles 335, 337, 339,
and 340 of the Criminal Code. Grouping, profiling, and comparative legal analysis ensured comprehensive
offender characterization. The triangulation of statistical, empirical, and legal sources ensured analytical reli-
ability and helped identify criminogenic factors and systemic gaps in poaching prevention mechanisms.

Results

The personality of an individual who commits a criminally punishable act is a key focus of analysis in
legal science, psychology, criminal procedure, criminology, and forensic studies. Each discipline examines
the offender through its own theoretical and methodological lens. The offender’s profile reflects stable be-
havioral, psychological, and social traits essential for understanding crime causation. This study aims to con-
struct a criminological portrait of individuals engaged in illegal natural resource exploitation, based on offi-
cial statistical data, domestic and international scientific findings, and the author’s own analysis, to reveal
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factors influencing criminal behavior in the context of environmental offenses. The analysis and comprehen-
sive accounting consideration of criminological characteristics of offender’s personality contributes to a clear
differentiation between persons prone to unlawful behavior and representatives of law-abiding population, as
well as provides the identification of determining conditions and circumstances that affect the formation and
implementation of criminal intentions [12; 156]. Thus, in the period from 2017 to 2024, a total of 10464 pre-
trial investigations on poaching were initiated in the Republic, of which: 1350 under Article 335 of the Crim-
inal Code of the Republic of Kazakhstan; 913 under Article 337 of the Criminal Code of the Republic of Ka-
zakhstan; 1704 under Article 339 of the Criminal Code of the Republic of Kazakhstan; 3087 under Article
340 of the Criminal Code of the Republic of Kazakhstan. In total, 7054 criminal offenses in the field of
poaching were committed during the study period (Tablel) [13].

Table 1
The number of criminal offenses registered in the URPI from 2017 to 2024

Atticle of the Criminal Code of the | 2017 | 2018 | 2019 | 2020 | 2021 | 2022 | 2023 | 2024 | Total
Republic of Kazakhstan Registered annually

335 205 | 194 | 224 | 179 169 131 | 130 | 118 | 1350
337 135 | 134 | 117 | 160 107 101 83 76 913
339 299 | 236 | 208 | 230 228 148 | 190 | 165 | 1704
340 1183 | 908 | 688 45 51 61 87 64 | 3087
total by years 1822 | 1472 | 1237 | 614 555 441 | 490 | 423 | 7054

Over the same analyzed period, a total of 8,634 poaching incidents were under investigation, of which
4,879 were solved, representing 56.5 % (Table 2).

Table 2
Number of criminal cases in progress and criminal cases solved in the Republic of Kazakhstan from 2017 to
2024.
8 2017 2018 2019 2020 2021 2022 2023 2024
2 g & 2 g g g g g
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°x | £ < £ < £ < £ < £ < £ < g < £ <
3 = |2 |r & & |2 | |2 |& |28 | & |& |g8 | |2
= [ [ [ [ [ (] [ [
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< ] ] ] ] o @] @] ]
335 275 55 285 |70 257 100 |221 |116 187 |88 137 (84 137 |83 130 |67
337 157 |77 166 |63 145 |52 184 |78 152 |79 121 48 104 |52 89 47
339 318 199  |258 187  |227 154 263 |155 |258 173 167 102|211 119 {201 87
340 1431 |1084 1244 |790 |816 (595 |110 |8 83 16 88 15 120 18 92 18
total |2181 |[1415 |1953 |[1110 [1445 901 |778 |357 |680 [356 [513 [249 |572 [272 |512 |219

The above-mentioned results actualize the chosen topic of the research, emphasizing its importance in
the conditions of biodiversity conservation in the Republic of Kazakhstan. Within the framework of crimino-
logical knowledge there is a variety of theoretical positions regarding the structure and content of the concept
of personality of an offender [14; 18]. Generalization of the provisions contained in a number of scientific
sources allows us to conclude that the criminological portrait of the subject of crime includes a set of the fol-
lowing interrelated components: biophysical characteristics (including gender, age parameters and other
physiological features); social parameters (educational level, position in the family system, professional sta-
tus and other indicators of social status); juridical status indicators (presence or absence of a criminal record
and facts of involvement in the crime). The analysis of statistical information for 2017-2024 on persons who
committed the considered type of criminal offenses shows that poaching is predominantly a male type of
crime (Table 3).
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Table 3

Number of men and women who have committed poaching offenses in the Republic of Kazakhstan from 2017 to
2024.

Article of the 2017 2018 2019 2020 2021 2022 2023 2024
CriminalCode| M | W | M | W| M | W M|W| M W M| W M|W| M |W
of the Repub-
lic of Kazakh-
stan
335 127 | 1 | 166 | 0 | 139 | 0 [ 141 | 4 | 134 | 1 122 | 0 [ 122 | 0 | 111 | O
337 133 | 0 | 125 0 93 0 | 92 0 97 0 79 0 78 0 70 | O
339 192 | 26 | 195 | 17 | 140 | 19 | 170 | 13 | 291 | 22 | 117 | 15 | 143 | 11 | 108 | 3
340 1051 1 33 | 116 | O | 599 | 5 12 0 13 0 13 1 15 0 16 | 0

Empirical data concerning the gender composition of individuals implicated in poaching-related crimi-
nal behavior indicates a pronounced predominance of male subjects over their female counterparts. Simulta-
neously, females are occasionally identified as perpetrators of offenses associated with the unlawful circula-
tion of flora and fauna specimens classified as rare, endangered, or prohibited, including their constituent
parts or biological derivatives. In exceptional instances, women have been found culpable of unauthorized
extraction of aquatic biological resources, including ichthyofauna and hydrophytic vegetation. However, no
documented occurrences of illicit hunting activities committed by women have been recorded within the
temporal scope spanning 2017 to 2024. This criminological trend is reasonably attributable to the nature of
the unlawful conduct in question, which presupposes the exertion of significant physical effort, frequently
necessitates specialized technical preparation, and demands proficiencies typically characteristic of the male
demographic group [15]. Not an unimportant aspect in the study of the personality of poachers is the study of
age composition. Thus, the analysis of the age composition of poaching offenders for the period from 2017
to 2024 allows us to identify key patterns and determine the distribution of offenders by age groups.

The study covers the following categories: 1) juveniles (16-17 years old); 2) young adults (18-20 years
old); 3) young adults (21-29 years old); 4) middle-aged persons (3039 years old); 5) older persons (4049
years old); 6) persons of pre-retirement age (50—59 years old); 7) elderly (60 years and older).

The aggregate analysis of the empirical data covering the entire period of observation showed a marked
heterogeneity in the distribution of offenders by age category. The least quantitative participation in the
commission of unlawful acts was recorded among minors, whose number was limited to only 4 cases within
the time period under consideration. The most substantial proportion of individuals implicated in unlawful
acts is attributed to the cohort aged 30 to 39 years, the quantitative indicator of which reached 1,342 persons,
thereby substantiating the classification of this demographic segment as the dominant category within the
typological structure of poaching-related criminal offenses. Elevated incidence rates are likewise observed
among individuals aged 40 to 49 years, accounting for 1,184 documented violations, as well as those in the
21 to 29 age bracket, with 931 recorded infractions. Within the near-retirement demographic group, encom-
passing persons between the ages of 50 and 59, law enforcement authorities registered 661 instances of crim-
inal conduct. Among citizens exceeding the age threshold of 60 years, 213 criminal episodes of a poaching-
related nature were identified. As for young adults aged 18 to 20, although their degree of involvement sur-
passes that of minors, this group remains among the least statistically represented, comprising 83 offenders
within the specified period.

The revealed data indicate a stable trend, according to which the largest number of poaching offenses is
committed by persons of working age, mainly from the categories of 30—39 and 40—49 years old. This may
be related to their physical activity, professional activity in hunting or nature management-related areas, as
well as economic motives. The participation of people of pre-retirement age, although noticeably decreasing,
remains significant. At the same time, the involvement of youth and elderly people is much lower, which can
be explained by physical and social limitations.

The structural distribution of poaching acts in accordance with the provisions of the Criminal Code of
the Republic of Kazakhstan is of scientific interest. The greatest concentration of registered facts of illegal
behavior is associated with the norms of Article 340, which provides responsibility for the illegal removal of
representatives of specially protected species of fauna. This category of crimes is especially characteristic of
persons in the age groups of 30-39 and 4049 years, which indicates the stable involvement of mature indi-
viduals in environmentally dangerous activities. A significant number of offenses are also recorded under
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Article 339, concerning illegal hunting, with increased activity predominantly among young adult citizens
between the ages of 21 and 29. Although the level of offenses under other articles is significantly lower, their
distribution also shows a certain age correlation, indicating similar demographic trends.

Based on the analysis, it can be concluded that effective prevention of poaching requires a focus on
groups of able-bodied population, especially in the categories of 21-49 years old. It is proposed to develop
measures that take into account the specifics of violations related to the characteristics of age categories, as
well as to strengthen control in professional and economic spheres, where these groups are most active.

In our opinion, the educational level of an individual is also one of the essential parameters to be taken
into account in the formation of a criminological portrait of a person committing illegal actions in the sphere
of illegal use of natural resources. The received education has a significant impact both on the formation of
attitudes and socially significant orientations, and on the development of cognitive abilities that determine
behavioral strategies. The findings derived from the examination of official statistical data reveal that the
overwhelming majority of individuals engaged in poaching lack credentials confirming the attainment of
higher professional education. This circumstance may serve as an indicator of an underdeveloped legal
awareness and a deficiency in cognitive-intellectual capacity, which, in aggregate, acts as criminogenic de-
terminants reducing the propensity for normative, law-compliant behavioral patterns (Table 4).

Table 4

Information on the education of individuals who committed poaching between 2017 and 2024

o Education
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335 6 122 3 12 6 130 6 136 6 127 | 6 116 5 117 | 16 | 95
337 16 114 20 101 | 13 79 12 73 10 81 9 66 16 58 4 61
339 37 179 24 185 138 | 32 | 137 | 19 | 194 | 17 | 114 | 21 | 132 | 19 | 86
340 6 122 3 112 6 130 1 11 1 10 5 9 1 14 3 13

It should be noted that, as practice shows, persons who do not have higher education, are mostly execu-
tors of crime and choose rather primitive ways of committing acts that do not require the application of spe-
cialized professional knowledge.

When studying the criminological characteristic of the personality of a poacher, we should not miss the
information about the commission of criminal offenses by him earlier. Thus, statistical data show that out of
100 % of all committed criminal offenses on the facts of poaching, in the period from 2017 to 2024, from
13-17 % are committed by previously convicted (Table 5).

Table 5
Information on criminal records of individuals who committed poaching between 2017 and 2024

2017 2018 2019 2020 2021 2022 2023 2024
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335 (128 |10 166 |16 139 |27 141 |26 134 |19 122 |20 122 |32 111 |27
337 133 |22 125 14 93 19 92 16 97 120 79 18 78 14 70 15
339 218 |31 212 |35 159 |20 183 |19 313 |34 132 |22 154 |28 108 |17

340 [1084 [278 [1051 |16 604 [186 |12 |2 11 4 14 |2 15 |4 16 |5
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It seems reasonable to include in the analysis such a significant component as legal status in the context
of a person's citizenship. The study of this characteristic allows us to identify possible migration, socio-
cultural and legal factors that influence the involvement of individuals in illegal activities, including crimes
in the field of environmental legislation (Table 6).

Table 6
Information about the citizenship of individuals who committed poaching between 2017 and 2024

Arti- 2017 2018 2019 2020 2021 2022 2023 2024
cle RK | other | RK | other | RK | other | RK | other | RK | other | RK | other | PK | other | RK | other
335 [110 |18 106 |9 131 |4 140 |1 128 |7 119 |1 122 |0 110 |1

337 |[131 1 124 |1 90 |1 91 |0 94 |0 79 |0 74 |2 69 |1

339 (205 |7 199 |9 148 |8 163 |2 207 |4 129 |1 149 |1 104 |1

340 [1071 |7 793 |4 588 |1 12 |0 10 |0 122 |0 14 |1 15 1

Based on the data presented in the table, the analysis of the nationality of persons who committed
poaching in the territory of the Republic of Kazakhstan in the period from 2017 to 2024 revealed the domi-
nance of local citizens in the structure of the considered offenses. The predominant volume of unlawful acts
classified as poaching was perpetrated by nationals of the Republic of Kazakhstan, which may be attributed
to their comparatively greater degree of territorial accessibility to indigenous natural assets, as well as their
extensive familiarity with the regional ecosystem, including species — specific characteristics of local flora
and fauna. At the same time, the number of cases registered against foreign nationals remains relatively low
throughout the analyzed period, which indicates the effectiveness of control over compliance with environ-
mental legislation at the borders and inside the country, as well as a high level of migration security in the
context of preventing environmental crimes.

Thus, it is very important to continue the work on international cooperation and information exchange
for effective control and prevention of poaching activities by both local and foreign citizens. It is recom-
mended to develop educational programs aimed at raising public awareness of the seriousness and conse-
quences of poaching, as well as strengthening administrative and criminal penalties for violators.

Notwithstanding the widespread scholarly position that incorporates ethical and psychosocial attributes
into the criminological profile of the perpetrator; academic discourse also contains a number of specialized
studies that place particular emphasis on the examination of psychological determinants inherent to individu-
als engaged in unlawful conduct within the sphere of environmental protection [16; 17]. In this regard, it
should be emphasized that psychological and criminological approaches to the analysis of offender person-
ality have a complementary nature and require comprehensive consideration within a single research para-
digm.

An essential direction in the framework of analyzing the psychological portrait of the subject who car-
ries out illegal activities in the field of illegal nature management is the interpretation of empirical data ob-
tained through the use of questionnaire methods and targeted interviews with persons criminally prosecuted
for relevant acts. Indicators of social functioning, including behavioral patterns and status roles of individu-
als in the community, are significant indicators in the study of the personality structure of poachers.

Let us consider the issue of their marital status. Empirical data suggest that approximately 60 % of sur-
veyed individuals implicated in the unauthorized appropriation of natural assets are formally in marital or
domestic partnerships, with 75 % of them identifying this form of illegal activity as their principal means of
subsistence. This criminological peculiarity may be attributed to the circumstance that, in certain instances,
poaching assumes a culturally entrenched and hereditary character, gradually evolving into a familial sub-
sistence craft or an element of the informal shadow economy. Among the relevant parameters for assessing
the social standing of an offender, particularly within the framework of criminological profiling, professional
occupation and labor market participation are regarded as significant indicators, insofar as they reflect the
extent of the individual’s socio-economic integration [18]. Examination of employment-related information
concerning this offender category reveals that a substantial proportion of individuals involved in poaching
lack formal labor engagement, thereby evidencing the presence of adverse socio-economic conditions that
serve as criminogenic catalysts for unlawful behavior (Table 7).
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Table 7
Information on the employment activity of individuals who committed poaching between 2017 and 2024
2017 2018 2019 2020 2021 2022 2023 2024
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In this regard, it seems reasonable to assert that there is a causal relationship between the social status of
persons committing poaching offenses and their motivational attitudes that determine illegal behavior. The
analysis of motivational factors influencing the commission of poaching offenses indicates that the motiva-
tional sphere is formed under the influence of a complex of external and internal conditions, including indi-
vidual psychological characteristics of offenders. In the predominant majority of cases, the leading incentive
for poaching is self-interest, which is confirmed by the results of the questionnaire survey, in which 80% of
respondents cited material gain as the principal motive. This conclusion is confirmed by statistical data and
sociological observations, since a significant proportion of poachers are socially vulnerable and economical-
ly disadvantaged citizens who do not have a permanent source of legal income.

It is necessary to underscore that within the framework of moral-psychological characteristics attributed
to this category of individuals, a distinct pattern of pronounced egocentric orientation is observed, which is
reflected in a predominantly instrumental and utilitarian perception of wildlife and natural ecosystems. Ac-
cording to empirical evidence derived from international scholarly research, the majority of subjects impli-
cated in poaching-related criminal conduct exhibit a marked apathy toward the adverse ecological and legal
repercussions resulting from their own unlawful behavior [19]. Such an attitudinal position may be interpret-
ed as an indicator of an underdeveloped level of ecological legal awareness and an absence of internalized
ethical restraints, which ordinarily function as regulatory mechanisms ensuring adherence to the provisions
of environmental protection legislation.

The scientific novelty of the present research is reflected in the analytical and evaluative rethinking of
the national strategic initiative “Taza Kazakhstan” for the period 2024-2029 [20], which for the first time
officially articulated objectives directed at cultivating a sustainable ecological consciousness among the gen-
eral population. Nevertheless, the program simultaneously revealed substantial content-related and methodo-
logical shortcomings — most notably, the absence of empirically grounded sociological inquiries dedicated
to the study of mechanisms for safeguarding biodiversity, specifically in relation to fauna and flora. The
study also underscores the limited scope and fragmented nature of pre-2009 environmental policy measures,
during which the issue of preserving endangered species remained marginal and was infrequently integrated
into systemic environmental governance agendas. Thus, the presented work fills the existing scientific gap,
forming an analytical basis for further developments in the field of criminological study of poaching and a
systematic approach to the formation of environmental responsibility. Scientific novelty of the chosen direc-
tion of research is also confirmed by the fact that in his last message to the people of Kazakhstan from Sep-
tember 2, 2024 [21], one of the directions of development of the Republic of Kazakhstan President of the
country proclaimed the improvement of the environmental situation and cultivation of careful attitude to the
environment.

Discussion

Our results show that poaching in Kazakhstan is predominantly a male crime committed by individuals
without higher education, which is consistent with the research of other scientists [22; 23]. At the same time,
our data on the age structure of criminals supplement and clarify previously obtained data: the majority of
poachers fall into the 30-39 age group, which coincides with the conclusions of other researchers [13]. Also,
our results that most poachers in Kazakhstan are middle-aged men without higher education are consistent
with the findings of S.L. Eliason [24], who also notes similar behavioral patterns among poachers in the
United States. Furthermore, the results of the conducted study align with the findings of similar works, which
emphasize the multifaceted nature of poaching, highlighting the interconnectedness of socio-economic, cul-
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tural, and environmental aspects [25]. Like other authors, we have concluded that poaching has a significant
impact at the level of global regions, especially in countries with high biodiversity [26; 3-4].

Examining the similarities and differences between previous studies and the presented work, we note
that our research confirms S.L. Eliason’s findings that poachers often use illegal hunting methods. However,
in contrast to his position, we have established that economic motivation plays a key role in the behavior of
poachers in Kazakhstan. This circumstance gives the Kazakhstani poaching phenomenon a particular speci-
ficity, distinguishing it from the more complex socio-cultural and psycho-emotional determinants considered
in other scientific studies dedicated to analyzing the behavioral characteristics of individuals involved in the
illegal extraction of natural resources. The study revealed similarities in poaching methods across different
countries, such as the use of modern hunting technologies, which is also mentioned in the analysis of poach-
ing problems in Africa [27]. However, in our context, poaching is primarily linked to economic necessity,
which differs from the motives described in some international studies. The results of the study indicate that
poaching in Kazakhstan is closely linked to low levels of education and lack of stable employment. Based on
the analysis, it can be argued that the fight against poaching in Kazakhstan should include educational pro-
grams and job creation to reduce the appeal of poaching as a source of income. Overall, a comprehensive
approach is needed to reduce the level of poaching, including the improvement of socio-economic conditions
and the strengthening of legislation. The study results can be explained through the lens of Edwin Suther-
land’s differential association theory [28], which emphasizes the influence of the social environment on
criminal behavior, as well as through the rational choice theory, which suggests that criminal acts are the re-
sult of a conscious choice. This suggests that improving socio-economic conditions can reduce the level of
poaching. In this study, we conducted a multifaceted comparison of existing data on this issue, with an
emphasis on socio-economic, cultural, and environmental aspects, which signifies the importance of a
comprehensive approach to the study of poaching. Our results correlate with the findings of international
studies, particularly regarding the socio-economic motivations of poachers, and are largely based on legal
statistics, which emphasizes their reliability. The results of this study not only confirm the significance of the
analysis but also suggest ways to develop effective strategies to combat poaching, making its contribution to
the scientific community particularly important and relevant.

Conclusions

This study presents a deep and multifaceted criminological analysis of the poacher’s personality, oper-
ating in the Republic of Kazakhstan. The study focuses on the social, psychological, and criminal-legal char-
acteristics of offenders, which allows us to paint a complex picture of the motivations and conditions leading
to the commission of environmental offenses. These analyses undoubtedly contribute to the understanding of
the problem of poaching, enriching the scientific community with new conclusions and proposals for opti-
mizing law enforcement practices and preventing these crimes.

The study’s findings emphasize the importance of a comprehensive approach to the problem, including
strengthening criminal liability and improving state control mechanisms. The proposed measures for preven-
tion and optimization of law enforcement activities can significantly enhance the effectiveness of combating
poaching in Kazakhstan, contributing to the conservation of biodiversity and sustainable use of natural re-
sources. In general, it seems reasonable to conclude that the profile of a poacher operating in the territory of
the Republic of Kazakhstan is formed on the basis of a comprehensive study of their social, demographic,
criminal-legal, and psychological characteristics.

The results of the analysis allow us to assert that the majority of those committing offenses in the sphere
of illegal environmental use are men in the age category of 30 to 39 years, predominantly without higher ed-
ucation, which, in turn, indicates an insufficient level of legal awareness and understanding of the environ-
mental consequences of illegal activities. From the point of view of criminal-legal status, the majority of the
subjects studied do not have criminal records, however, the presence among them of persons previously
brought to criminal responsibility, including under similar articles, indicates the need to develop and imple-
ment targeted preventive strategies aimed at reducing the level of recidivism in this category of crimes.

The personality of a poacher in Kazakhstan is determined by a complex interaction of various factors,
each of which contributes to a predisposition to commit environmental offenses. The research results offer
important directions for developing effective strategies for preventing and controlling poaching, emphasizing
a comprehensive approach to solving this problem. In addition, the results achieved have significant scien-
tific novelty and relevance, providing valuable recommendations for law enforcement agencies and political
figures, as well as for the general public interested in preserving ecological balance and sustainable devel-
opment.
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K.B. XomxkakceiaoB, A.T. CangBakacoBa

Ka3zakcranaarpl OpakoOHbEPJIiK CAJaChIHAAFbI KbIJIMBICTBIK KA32JIaHATHIH
ic-opekeTTep: KYKBbIK OY3YIIBIHBIH KeKe 0AChbIH 3epTTey

Makanana Kazakctan PecriyOimkachIiHbIH ayMaFbIHa TaAOUFATThI 3aHCHI3 MailajlaHy cajlachlHAa KbUIMBICTBHIK
JKa3aJaHATBIH iC-9pEeKeTTep JKACAHTBHIH OpaKOHBEp/IiH JkeKe OachlHa KaH-KAKTHl KPUMHUHOJIOTHSUIBIK Tajluay
KacanraH. 3epTTey/iH MaKcaThl TaOMFH OpTaHbl KOpFay CajachlHIa KYKbIKKA KaiIbl OpeKeTTep KacailThIH
alaM/Iap/ibiH AeMOrpadysIbIK, QJIEYMETTIK, KPUMHHAIBIK-KYKBIKTBIK JKOHE NCHXOJOTHSIIBIK-MiHE3-KYJIBIK
epeKIIeIKTePiHiH )KUBIHTBHIFBIH aHBIKTAY, COHJalH-aK OpaKOHBEPIIK KBI3METTI XKY3ere achpyra OeHiMALTIKTIH
KaJBINTaCyblHA BIKMAJ CTETiH ACTCPMHHHUCTIK >KarAainapIsl aHBIKTay. 3epTTEYAiH OIiCHAMAIIbIK HETi3iH
CTaTHCTHKAIBIK JKOHE MAa3MyHIBl Tanjay, cyxOar Oepy, cayaqHama >KYpri3y, TONTAcTBIpy JKoHE
capanTamMaibIK Oaranay oficrepi Kypaimbl. JKypri3ireH >KyMBICTBIH HOTIDKECIHAE OpaKOHbEpIEpIiH Herisri
TOOBIH JKOFaphI OUTIMI JKOK JKoHe KeOiHece pecMH KYMbICKa OpHaiactaraH eHOekke KaOinerti sxactarsbl (30-
39 xac) ep anamaap KypauThIHbI aHBIKTAIABL. OJaapabIH KbIIIMBICTBIK, O€JICEeHIUTINHIH HEri3ri MOTHBAIHMSIIBIK,
JETEPMUHAHTTAPbl SKOHOMHUKAIBIK KAXKETTUIK, OSKOJOTHSIBIK KYKBIKTBIK CAHAHBIH TAIlLIBUIBIFBl JKOHE
QNIEYMETTIK TYPAKCHI3ABIK eKeHi aiikpiHaamusl. COHbIMEH Kartap, SMIMPUKAJIbIK JCPEKTEepAl Taunay KYKbIK
Oy3yIIbIIapFa TOH MiHE3-KYIBIK KO3KapacTaphl MEH KYKBIKTHIK Xa0apaapibIK JEHTeiliH aHBIKTayFa MYMKIHIIK
Oepni. Makanana OpakOHbEpJEp apachIHIAFBI TEHACPIIK, Kac JXoHE OumiM Oepy albIpMamIbUIBIKTapbIH
3epTTey/i Koca anraH/a, Ka3aKCTaHIBIK JKOHE XaJIbIKapajbIK TOKIpHOSHI CaNbICTBIpMAlIbl TalayFa epeKiie
Hazap ayaapsuibl. BpakoHbepiik IeHreiiH TeMmeHneTyre OaFbITTaJFaH KeMISHi ajiblH aly MIapaJapblH
eHTi3y, COHJal-aK SKOJOTHSUIBIK MOJCHHET MEH XalbIKTBIH OJICYMETTIK JKayalKepIIUIriH KaJIBIITacTHIPy
JKOHIH/IET1 HhICAHANBI OaFnapiIaMaapasl 93ipiey KaXeTTUTIT Typaibl KOPHITHIHABLIAD JKacallIbl.

Kinm ce30ep: OpakOHBEPIIIK, KbIIMBICTBIK KYKBIK OY3YIIBUIBIK, SKOJOTHSIIBIK KbUIMBIC, KYKBIK OY3YIIBIHBIH
Keke 0achl, AeMorpadIsIIbIK (GakTopiap, SKOJOTUSUIBIK KYKBIKTHIK CaHa, CTATHCTUKAIBIK TalIay, 3aHHAMa,
KBUIMBICTBIH aJIJIbIH aJTy, TaOUFATTHI 3aHCHI3 IaiilaJIaHy.
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K.Bb. Komxkakceraos, A.T. CagBakacoBa

YronaoBHo-Haka3yemble AessHUs B cepe OpakoHbepcTBa B Kazaxcrane:
HccJie0BaHUe JTHYHOCTH NPABOHAPYIIHTES

Cratbst npencTaBisieT co00i BCECTOPOHHHUH KPHMHHOJIOTHUECKUI aHAIN3 JIMYHOCTH OpakoHbepa, CoBepIla-
IOILIET0 YrOJIOBHO-HAKa3yeMble ACsHNUS B chepe HE3aKOHHOTO NPUPOIONIONIb30BaHUS HA TeppuTOpuH Peciy6-
muku Kazaxcran. L{enpio HACTOSIIIEro NCCISIOBAHHS SBISIETCS yCTAHOBICHHE KOMILIEKCa AeMOrpadHuecKuX,
COITMOJIOTHYECKHX, KPUMHHAIBHO-TIPABOBBIX M IICHXOJIOTO-ITOBEICHYECKUX MPH3HAKOB JIUI, COBEPIIAIONINX
IIPOTHBOIPABHBIE JIETHUS B chepe OXpaHbl IPUPOIHON CPEAbl, a TAKKE UACHTU(DUKALMA ACTEPMUHUPYIOLINX
YCIIOBHH, CIIOCOOCTBYIONMX (DOPMUPOBAHUIO CKIIOHHOCTH K OCYIIECTBIEHHIO OPaKOHBEPCKOH NEATEIHHOCTH.
B pesynbpraTte npoBeEHHOI pabOTEI yCTAHOBIEHO, YTO OCHOBHYIO IPYHITy OpaKOHBEPOB COCTABIISIOT MYX-
YKHBI TPynocrocobHoro Bo3pacta (3039 ser), He nMeroLmKe BbICIIEr0 00pa30BaHUA U 3a4acTyro He obua-
Jaronye oQUIHaNbEHBIM TPYI0yCTpoiicTBoM. OnpeneneHo, YTo OCHOBHBIMH MOTHBAIIMOHHBIMH JIeTEPMHUHAH-
TaMH UX MPECTYIHOI aKTUBHOCTU BBICTYNAIOT SKOHOMHYECKas HEOOXOAMMOCTb, NE(GULHUT 3KOIOrHIECKOro
MPaBOCO3HAHMS U COLMANIbHAS HEYCTPOSHHOCTh. KpoMe Toro, aHaiu3 SMIUPUYECKHUX JAHHBIX MTO3BOJIHII BbI-
JIETIUTh XapaKTepHbIEC TOBEICHYECKNE YCTAHOBKY M YPOBEHb NPAaBOBOH MH(MOPMUPOBAHHOCTH IPABOHAPYIIIN-
Tenei. B mpencraBneHHOM cTaThe aKIEHTUPOBAHO BHUMAHHE HAa COMOCTABUTENLHOM HCCIIEIOBAaHUHU HALUO-
HAJIBHOTO U 3apyOeXXHOTO OIBITa, C YIETOM aHaJIHM3a TeHEPHBIX, BO3PACTHBIX U 00Pa30BaTEIbHBIX PA3THINI
Cpenu I, MPHUBIEKAaEMBIX K OTBETCTBEHHOCTH 33 HE3aKOHHYIO JESTENIBHOCTh B c(hepe MpHpOIONOIb30Ba-
Hust. ChopMyIHpOBaHBI BBIBOIBI O IEJIECOO0PA3HOCTH pealn3alliil CUCTEMHBIX NIPEBEHTHBHBIX CTPATETHH,
OPHEHTHPOBAHHBIX Ha CHIDKEHHE PACIIPOCTPAaHEHHOCTH OPaKOHLEPCTBA, a TAKXKE Pa3padOTKe CIEHAIN3HPO-
BaHHbIX MHUIMATHUB, HAIIPABJICHHBIX HA ()OPMUPOBAHHE YCTOMYMBBIX IKOJIOTHUECKHX YCTAHOBOK U IOBBIILIE-
HHUE YPOBHS COLMATBHON OTBETCTBEHHOCTH B OOIIIECTBE.

Kniouesvie cnosa: GpakoHBEPCTBO, YTOJIOBHOE NPAaBOHAPYIICHUE, SKOJIOTHUECKAs! MPECTYIMHOCT, JTUYHOCTD
HpaBOHAPYLINTENs, AeMorpaduueckue (pakTopbl, SKOJOTHYECKOEe MPABOCO3HAHUE, CTATUCTHYCCKUH aHAIIN3,
3aKOHO/ATENILCTBO, MPOMIIAKTHKA MPECTYIUICHUH, HE3aKOHHOE ITPUPO/IOTI0IE30BaHNE.
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The Role of family mediation in conflict resolution: international experience and
prospects for Kazakhstan

The article explores the role of family mediation in conflict resolution, analyzes international experience in its
application, and examines prospects for its development in Kazakhstan. Particular emphasis is paid to the
advantages of mediation compared to litigation, and based on the analysis of foreign practices, key
mechanisms and models of family mediation that can be adapted in Kazakhstan are highlighted. In the course
of the research, the following methods of the scientific research were used: specifically sociological,
comparative legal, formal legal, statistical, logical, system-structural, functional. Based on the methods of
scientific research, the concept and essence of family mediation were comprehensively revealed. In addition,
family mediation is applicable for conflict resolution in the conduct of family business. In conclusion,
recommendations are proposed for improving the national legal framework and developing the institution of
family mediation in the country, as well as the possibility of applying family mediation in resolving disputes
related to family entrepreneurship.

Keywords: family legal relations, family mediation, dispute resolution, conciliation procedures, mediator,
family disputes, confidentiality, voluntariness of mediation, alternative dispute resolution, family
entrepreneurship.

Introduction

The family is of particular interest as an ancient social institution that not only ensures the stability of
society, but also evolves with it, adapting to innovations and changes. In such a system of intensive, close
cooperation, disputes, conflicts, and crises cannot but arise, the signs of which at the moment are:

1. The growing number of divorces and the instability of marriage unions. Modern marriages are be-
coming less stable, and married couples are inclined to faster decisions about divorce, sometimes without an
attempt of meaningful conflict resolution. Divorces often occur due to partners’ inability to engage in con-
structive dialogue, unmet expectations, or lack of financial stability. The emergence of “serial marriages”
(several short unions over a lifetime) reflects the declining value of traditional marriage. On the one hand,
according to the Ministry of Justice, 124.7 thousand marriages were registered in Kazakhstan in 2024, which
is 3 thousand more than in 2023 (121.7 thousand). This suggests that, according to statistics, the country has
a stable trend in this regard. On the other hand, Kazakhstan holds a leading position in divorce. In 2024, over
17.7 thousand divorces were registered by the Civil registration authorities, which are 900 more than in 2023
(16.8 thousand). Normally, about 30 % of divorces occur by mutual consent of the spouses, the remaining
70 % through the courts due to disputes over the division of property or the place of residence of the chil-
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dren. The total number of divorces in 2024 was 40.6 thousand. In 2023, Kazakhstan ranked among the top
countries with the highest divorce rates — 40.2 thousand, with an annual increase of 400. On average, more
than 40 thousand marriages break up in the country every year [1].

2. Changing gender roles and blurring the traditional family model. Women have become more engaged
in building careers, taking leadership positions and ensuring financial independence, which reduces their de-
pendence on marriage. Men are less actively involved in child rearing and household management. These
changes lead to difficulties in the distribution of roles in the family, which can provoke conflicts and dissatis-
faction between partners.

3. Family relationships are increasingly strained, with parents and children engaging less frequently due
to competing demands such as work, education, and digital distractions. Virtual communication replaces live
communication, which reduces the level of empathy and family support.

4. Economic pressure on the family, for instance, the high cost of housing, instability in the labor mar-
ket, and inflation make the maintenance of the family difficult. Both partners are forced to work, which leads
to a lack of time for parenting and relationship development. Financial disagreements often lead to conflicts
and divorces.

5. Weakening of the institution of marriage and the growth of alternative union forms. According to so-
ciologists Ulrich and Elisabeth Beck, we have been struck by the “tyranny of choice” [2]. Society is moving
away from the clear and predictable path of “school — institute — marriage — family — children” to diver-
sity, which includes guest marriages, conscious loneliness, “patchwork™ families, children born out of friend-
ship and from sperm donors, as well as polyamorous unions, open relationships and Boston marriages (a
family formed by female friends who manage a household together). More and more people are choosing
civil marriages, unregistered partnerships, or staying single, and formal marriage is no longer considered the
only socially acceptable form of family. Personal life has become an individual project, rather than social
prescriptions [2; 178].

6. The rise in family conflicts stems from the fact that families function as long-term systems of contin-
uous social engagement, which naturally brings about disagreements and crises. Conflicts between spouses
are the most common types of contradictions, and divorces have serious consequences for children: custody
disputes, attachment disorders, psychological traumas. Conflicts between generations are becoming wide-
spread when parents do not understand the values and attitudes of young people, and children consider their
parents’ views outdated. In addition, family conflicts between family members can worsen during the joint
management of family business, namely the division of roles in the management of the family business, in-
heritance and division of shares by the heirs of the family business, and so on. Thus, the crisis of the family
as a social institution is caused by a combination of economic, social, psychological and cultural factors. It is
family mediation that can become a tool for resolving conflicts, finding compromises and strengthening fam-
ily ties.

When contradictions arise within the family unit, individuals are confronted with the necessity of de-
termining an appropriate course of resolution. The attention of the state and society to disputes related to
family relations is steadily increasing; family disputes are one of the most common categories of lawsuits.
Family conflicts are becoming more complex, often accompanied by emotional tension and lengthy court
proceedings. Lawsuits can exacerbate conflicts, and their duration negatively affects all participants, espe-
cially children. This requires effective mechanisms for their resolution. One of these mechanisms is family
mediation, aimed at peaceful resolution of conflicts without judicial proceedings. Mediation has been devel-
oping in the Republic of Kazakhstan since 2011; however, its application in family disputes remains limited.
The aim of this article is to analyze family mediation as a method of dispute resolution in the Republic of
Kazakhstan, identify existing challenges, and determine possible ways to improve it.

Methods and materials

Family mediation is an alternative dispute resolution method based on the principles of voluntariness,
confidentiality, neutrality, and equality of the parties. The primary goal of mediation in family conflicts is to
preserve relationships between spouses, protect the rights and interests of children, and reach a compromise
solution without coercion. At the international level, family mediation is regulated by several documents,
including the UN Convention on the Rights of the Child, the European Convention on the Law Applicable to
Contractual Obligations, and the UN Guidelines on Access to Justice for Children.

Kazakhstan also strives to implement international standards in the field of family mediation. The Civil
Procedure Code of the Republic of Kazakhstan (the “CPC RK”), effective as of January 1, 2016, provides for
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conciliation procedures in Chapter 17 of the CPC RK. According to Article 174 of the CPC RK, conciliation
procedures include the conclusion of a settlement agreement, an agreement on dispute (conflict) resolution
through mediation, and an agreement on dispute resolution through a participatory procedure [3].

The main regulatory act governing mediation is the Law of the Republic of Kazakhstan “On Mediation”
(the “Law”), dated January 28, 2011, which defines mediation as a procedure for resolving disputes (con-
flicts) between parties with the assistance of a mediator (or mediators) to achieve a mutually acceptable solu-
tion, carried out with the voluntary consent of the parties. Family disputes can be resolved with the participa-
tion of mediators who have the appropriate qualifications [4].

The Code of the Republic of Kazakhstan “On Marriage (Matrimony) and Family” also provides for the
possibility of applying mediation in cases related to divorce, determining a child’s place of residence, alimo-
ny collection, and other matters [5].

Family mediation is an alternative way to resolve family disputes, in which a neutral mediator helps the
parties come to a mutually acceptable solution, taking into account their interests and emotional needs. This
process is aimed not only at conflict resolution, but also at maintaining or restoring constructive relationships
between family members, especially in situations involving children. Mediation is an alternative to the judi-
cial dispute resolution procedure or an addition to the judicial procedure, which, in turn, helps to reduce the
burden on the courts and increase the number of reconciliations, including in family disputes.

According to the Law, the goal of mediation is to develop a mediated agreement that satisfies the con-
flicting parties. In court proceedings, lawyers or attorneys typically advocate for one party, and the final de-
cision largely depends on their professionalism, which does not always align with a fair resolution. Theoreti-
cally, a mediator maintains a neutral position toward all parties involved in the conflict.

According to Article 7 of the Law of the Republic of Kazakhstan “On Mediation”, a mediator must be
impartial, conduct mediation in the interests of both parties, and ensure equal participation of the parties in
the mediation process. Article 9 of the Law establishes that a mediator can be an independent, impartial, and
unbiased individual, who is not interested in the outcome of the case, chosen by mutual consent of the me-
diation parties, included in the mediator registry, and has agreed to perform the function of a mediator [4].

Family mediation generally involves finding solutions to issues related to marital and parent-child rela-
tionships, as well as in the context of family businesses. The application of mediation in family disputes has
distinct characteristics, stemming from the differences between family law relations and those of a civil law
nature. As we discussed earlier, mediation is justified in various categories of family disputes, including di-
vorce, determining the child’s place of residence in case parents live separately, resolving cases of parent-
child contact when one parent lives separately, dividing jointly acquired property, issues arising from alimo-
ny relations, as well as dividing shares in a family business, and others. In our opinion, introducing mandato-
ry family mediation could, in some cases, help preserve and possibly strengthen the marriage. It is important
to note that mediation cannot be applied in cases concerning the deprivation of parental rights, restrictions on
parental rights, restoration of parental rights, or the removal of such restrictions. Disputes in these categories
must be resolved exclusively through court proceedings, as, due to their legal nature and specific evidentiary
requirements, it is impossible for the parties to reach a settlement agreement.

Mediation has been practiced in Anglo-Saxon countries since the 1960s and was later adopted in coun-
tries with a continental legal system. Proponents of this procedure consider it an essential element in the de-
velopment and advancement of civil society. Empirical evidence demonstrates that mediation facilitates the
establishment of new informal connections between individuals, ultimately leading to the discovery of joint,
unconventional solutions that result in mutually beneficial and acceptable outcomes. In the long run, this
process contributes to social stability [6; 53].

The scholarly perspective on the practice of family mediation in the Republic of Kazakhstan is still in
the process of formation. It is worthwhile to consider the viewpoints of several foreign scholars on this mat-
ter.

Renowned researcher in the field of family mediation, Lisa Parkinson, defines family mediation as a
process in which a neutral third party (mediator) assists conflicting parties in reaching a mutually acceptable
agreement while minimizing harm to children and preserving opportunities for future cooperation [7; 147].

As is well known, mediation is only possible when both parties participate on an equal footing in dis-
cussions, in conditions of physical safety and psychological comfort, and when they are capable of making
independent decisions and fulfilling their commitments. Consequently, there are several restrictions on the
application of mediation in family disputes, which may be associated with the following factors: repeated
instances of domestic violence, either ongoing at the time of mediation preparation or occurring in the recent
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past; child abuse; intimidation, threats, or a significant imbalance of power between the parties; a mental ill-
ness affecting one of the parties; the legal incapacity of one of the parties; substance addiction affecting one
of the parties; deliberate misrepresentation and the provision of knowingly false information; refusal or ina-
bility to adhere to the fundamental principles of the mediation process [7; 147].

According to John Haynes and Susan Fisher, family mediation is a structured process aimed at resolv-
ing disputes between spouses or other family members with the participation of a neutral mediator who facil-
itates effective communication and the search for compromise [8; 214].

Robert A. Baruch Bush & Joseph P. Folger believe that mediation, including family mediation, is seen
as a process of transformation in which the parties not only find a solution to the conflict, but also develop
new forms of interaction based on mutual understanding and responsibility [9; 278].

According to Constance Ahrons & Katherine Irwin, family mediation is a process that promotes coop-
eration between former spouses and prevents conflict escalation, particularly in matters related to child-
rearing after divorce [10; 198].

The legal definition provided by the European Commission for the Efficiency of Justice (CEPEJ) states
that family mediation is a process in which disputing parties, with the assistance of a mediator, seek to reach
an agreement on family-related matters, including divorce, parental rights, financial obligations, and other
aspects of family relationships [11].

Thus, family mediation is understood as a structured process of alternative dispute resolution in which a
neutral third party (mediator) assists the parties in reaching a mutually acceptable agreement while minimiz-
ing negative consequences for all participants, especially children.

Different researchers emphasize various aspects of family mediation. Lisa Parkinson highlights the im-
portance of preserving opportunities for future cooperation. John Haynes and Susan Fisher emphasize the
structured nature of the process and the mediator’s role in communication. Robert Bush and Joseph Folger
view mediation as a transformative process that fosters the personal growth of the parties involved. Kathe-
rine Irwin focuses on preventing conflict escalation and promoting cooperation between former spouses. The
European Commission for the Efficiency of Justice (CEPEJ) provides a legal definition that encompasses a
broad range of family issues. Overall, family mediation is a flexible and multi-layered tool aimed not only at
conflict resolution but also at improving interaction among family members, fostering a culture of peaceful
dispute resolution, and protecting the interests of children. However, in domestic legal scholarship, the psy-
chological aspects of family mediation remain largely unaddressed. Family conflicts are characterized by a
high level of emotional involvement, which requires mediators to possess not only legal expertise but also
psychological training,.

It would be valuable to explore the specific characteristics of family disputes from a psychological per-
spective in greater detail. Family conflicts are typically marked by high emotional intensity; the parties in-
volved often act not based on rational arguments, but under the influence of strong emotions such as resent-
ment, anger, or disappointment. The presence of children as a particularly vulnerable party further compli-
cates parental disputes, as the conflict may cause emotional trauma to the child — especially when children
are used as leverage or become “bargaining chips” in the negotiation process. Family relationships are deep-
ly personal, involving emotional attachments, shared histories, and often a continuing need for contact in the
future — for example, in co-parenting arrangements. These factors significantly complicate the mediation
process. Moreover, individuals engage in conflict using different communication styles and behavioral strat-
egies. Some may avoid confrontation, while others may demonstrate aggression, passivity, or manipulative
behavior. These variations require a highly skilled mediator who is capable of adopting an individualized
approach. A family mediator must be equipped with a diverse set of psychological tools. One of the key
techniques is active listening, which helps reduce tension and build a climate of trust. Emotional regulation is
another essential skill, enabling the mediator to assist participants in managing anger and anxiety, thereby
facilitating a shift from emotional reactivity to constructive dialogue. Identifying shared interests helps un-
cover common ground, paving the way for compromise. The technique of “reframing”, in which the media-
tor rephrases hostile or emotionally charged statements into neutral language, can help the parties re-evaluate
the conflict and see the situation from a new perspective. It is crucial that family mediators possess psycho-
logical knowledge or undergo advanced training in the field of family psychology. Without such expertise, it
is difficult to effectively manage the emotional dynamics inherent in family disputes and to guide the parties
toward a resolution that supports both relational healing and the well-being of all involved — especially the
children.

108 BecTHuk KaparaHgmHckoro yHusepcuTeTa



The Role of family mediation in conflict resolution: international...

Results

The limited use of mediation in family disputes in the Republic of Kazakhstan can be attributed to the
fact that this procedure is not mandatory. In contrast, in several other countries — such as Germany and
France — mediation is compulsory for certain categories of cases. This mandatory approach contributes to
reducing the burden on the judicial system and improving the overall quality of dispute resolution outcomes.

Despite the existence of a legal framework, the practice of family mediation in Kazakhstan encounters a
number of challenges, among which the following can be highlighted: one of the key obstacles to the devel-
opment of family mediation is the low level of public awareness regarding its potential. Many individuals do
not consider mediation as an alternative to court proceedings, either because they are unaware of its exist-
ence or perceive it as a complex legal process. There is a widespread belief that family conflicts can only be
resolved through the courts, and there are concerns that a mediated agreement may possess less legal force
than a court decision. To achieve positive change in this area, it is necessary to implement educational cam-
paigns — through mass media, social networks, and educational institutions — as well as to develop special
programs within civil registry offices and courts, where citizens would be informed about the advantages of
mediation. It is also advisable to introduce a mandatory informational stage prior to judicial proceedings in
family cases, during which the parties would be made aware of the possibilities for pre-trial settlement. At
present, not all mediators working with family conflicts possess sufficient knowledge and skills. This high-
lights the need for comprehensive training and professional development for mediators, particularly in areas
that require both legal expertise and psychological competence.

The main issues in the training of family mediators include the absence of unified educational stand-
ards, a lack of programs focused on in-depth study of family psychology, conflict resolution, and child psy-
chology. By Order of the Minister of Information and Social Development of the Republic of Kazakhstan
dated June 14, 2023 No. 244-NK, the Rules for training in the mediation training program were approved,
which establish general provisions, however, the specialized course provides for the topic “Peculiarities of
dispute resolution arising from family legal relations”, consisting of 6 hours in total (2 hours of lectures, 4
hours practical exercises). This is absolutely not enough to train professional mediators in this category of
cases [12].

It is essential to introduce specialized training courses for family mediators that include mandatory in-
struction in psychology and child psychology. Additionally, certification criteria should be made more rigor-
ous, ensuring that only professionals with an adequate level of preparation are eligible to practice as family
mediators. The development of a mentorship system — where experienced mediators provide guidance and
training to new specialists — would also significantly contribute to the overall quality and effectiveness of
family mediation practice.

Mediation is actively developing in major cities, where trained specialists, informational resources, and
support from the judiciary are available. However, access to mediators in rural areas remains extremely lim-
ited. In many cases, mediation services are fee-based, which renders them inaccessible to the rural popula-
tion. Small towns and villages often lack dedicated mediation centers, and online mediation services are not
yet sufficiently developed. To foster the development of family mediation in the regions, it is necessary to
implement government-supported programs aimed at promoting mediation in rural areas. This includes the
introduction of accessible online mediation platforms for residents of remote regions, as well as the training
of local professionals — such as lawyers, educators, and social workers — in family mediation skills. These
measures would contribute to expanding the reach of mediation services and ensuring equitable access to
alternative dispute resolution mechanisms across the country.

In judicial practice, a unified approach should be established regarding the approval of agreements
reached through mediation. This includes the clear legislative enshrinement of the mandatory recognition of
mediated agreements in family disputes, the introduction of a standardized format for mediation agreements
to facilitate their approval by the courts, and the development of a mechanism for monitoring the implemen-
tation of such agreements — potentially involving court bailiffs or notaries.

Mandatory mediation, or the compulsory participation of parties in a mediation process prior to initiat-
ing court proceedings, is applied in various forms in a number of foreign jurisdictions. In 2010, Italy intro-
duced mandatory mediation for specific categories of civil and commercial disputes, including family mat-
ters. This legislative measure aimed to reduce the burden on the judicial system and to promote the peaceful
resolution of conflicts. The initiative was implemented through Legislative Decree No. 28 of March 4, 2010,
“On the Establishment and Regulation of Mediation Aimed at Conciliation in Civil and Commercial Dis-
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putes”. However, in 2012, the Constitutional Court of Italy declared certain provisions of the decree uncon-
stitutional, which led to subsequent amendments and a relaxation of the mandatory nature of mediation in
some cases [13].

The Australian Experience. In family disputes involving child custody matters, Australian legislation
mandates compulsory participation in family mediation before a claim can be filed with the court. Excep-
tions are permitted in cases involving violence or threats to safety. This requirement is governed by the Fam-
ily Law Act 1975, specifically Section 60-1, which outlines the obligation to attempt family dispute resolu-
tion prior to litigation. Exceptions to this requirement are strictly regulated and apply only in circumstances
where there is a risk to the safety of any party involved. The relevant provisions are found in Family Law
Act 1975 (Cth), Part VII (Australia) [14].

In 2013, Turkey introduced mandatory mediation for labor disputes, and since 2018, it has extended this
requirement to certain commercial cases. Although family disputes are not subject to mandatory mediation,
voluntary participation is encouraged [15].

In certain federal states of Germany, a mandatory attempt at mediation or another form of alternative
dispute resolution is required before initiating legal action for specific civil cases [16].

Singapore has been actively promoting mediation as a means of dispute resolution. In 2019, the Singa-
pore Convention on Mediation was adopted, facilitating the international recognition and enforcement of
agreements reached through mediation [17].

Since 2016, Polish legislation requires courts to direct parties to participate in an informational media-
tion session before initiating legal proceedings in certain civil and commercial cases [18].

Mandatory mediation contributes to reducing the burden on judicial bodies and encourages peaceful
dispute resolution. However, its effectiveness depends on the quality of mediator training, public awareness,
and the cultural characteristics of society.

Discussion

In the Republic of Kazakhstan, the mediation procedure is carried out on a voluntary basis. The princi-
ple of voluntariness is the basic principle of mediation. Despite the voluntary nature of the mediation proce-
dure, family legal disputes often require more targeted intervention focused not only on the legal, but also on
the deep personal and emotional aspects of the conflict. In this regard, it seems appropriate to establish, if not
mandatory mediation in disputes arising from marital relations, then at least mandatory informational meet-
ings with the mediator. Moreover, as elements of the mediation approach, tools such as conflict counseling
and conflict coaching can be institutionalized — methods aimed at the parties' awareness of the nature of the
conflict, restoring communication and reducing emotional tension. These practices are not opposed, but, on
the contrary, are organically integrated into the mediation procedure, enhancing its preventive and restorative
functions.

Conflict counseling is a professional activity aimed at identifying the nature of the conflict, its causes
and dynamics, as well as at forming an informed attitude towards the situation among the parties. Within the
framework of counseling, a mediator (or a specialist with training in the field of conflictology) helps partici-
pants in a family conflict formulate their positions and interests, reduce tension and aggression, and identify
a zone of possible mutual understanding. This approach is especially effective at the pre-mediation stage and
can serve as a preparatory stage for constructive mediation.

Conflict management coaching is a specialized form of support for conflict participants, aimed at de-
veloping their skills of self-reflection, emotional self-control, communication and finding solutions. Unlike
consulting, coaching is focused on uncovering the internal resources of the parties and building a positive
interaction scenario. It can be used both before and during mediation, including in cases where one of the
parties is not yet ready for a direct dialogue, but needs individual support.

By the present time, distinct areas of mediation have effectively emerged, although they have not been
legally differentiated in the law. Family mediation stands out as a separate area of practice. The distinctive
feature of this field is that the mediator, as a professional and independent arbitrator, specializes in resolving
disputes arising from family legal relationships. The recognition of family mediation as a separate dispute
resolution method through mediation implies the use of combined techniques, distinguishing this field from
other types of mediation, such as corporate or educational mediation. However, there are no formal legal
grounds to officially recognize family mediation as an independent area. This is likely due to the fact that
resolving disputes in various fields through mediation primarily involves special, non-legal methods of
working. For example, when handling family disputes, the mediator must also be an excellent conflict reso-
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lution expert, skilled in psychotherapeutic techniques. Family mediation typically focuses on resolving dis-
putes regarding the division of marital property, the establishment and enforcement of child support obliga-
tions, child custody issues, and other related matters [19].

We would like to draw attention to the potential application of mediation for resolving disputes in fami-
ly businesses. Family business represents a unique form of enterprise where business relationships intertwine
with personal ones. In accordance with Article 32 of the Entrepreneurial Code of the Republic of Kazakh-
stan, the forms of joint entrepreneurship are: 1) entrepreneurship of spouses carried out on the basis of com-
mon joint ownership of spouses; 2) family entrepreneurship carried out on the basis of common joint owner-
ship of a peasant farm or common joint ownership of a privatized dwelling [20].

Article 32 of the Entrepreneurial Code of the Republic of Kazakhstan mentions family
entrepreneurship, but it does so narrowly — as a form based on joint ownership of a peasant farm or housing.
This does not cover, for example, Individual entrepreneurship, Limited liability partnership, opened within
the family, where spouses, children, sisters, brothers, etc. work. It is advisable, in our opinion, the following
definition of family entrepreneurship. Family entrepreneurship is a form of entrepreneurial activity in which
participation in management, labor and (or) business ownership is carried out primarily by members of the
same family (including spouses, parents, children, siblings, grandparents, as well as other relatives living
together or running a common household), regardless of depending on the organizational and legal form,
based on the agreement of the parties and (or) a family agreement [20].

This creates both unique advantages and significant risks, especially when disputes arise. In this con-
text, family mediation becomes an effective tool for conflict resolution, ensuring the application of a balance
between business interests and the preservation of family relationships. Family businesses often encounter
the following types of conflicts: disagreements regarding the strategic development of the business; disputes
over profit distribution and managerial authority; conflicts between generations (senior and junior members
of the business); business division during divorce or when one participant exits; inheritance issues and man-
agement transitions. Traditional judicial procedures are not always suitable for resolving such disputes, as
they may exacerbate family discord and lead to a loss of trust between the parties. For successful implemen-
tation of mediation in family businesses, the following steps are necessary: legislative formalization of medi-
ation procedures in family business disputes; development of specialized training programs for mediators
that account for the specificities of entrepreneurial activity; promotion of mediation among family businesses
through educational and informational campaigns; establishment of specialized family mediation centers that
bring together lawyers, economists, and psychologists. Family mediation in the business sphere has signifi-
cant potential to prevent the destructive consequences of conflicts, fostering not only effective business man-
agement but also the preservation of family values. The development of this practice requires a comprehen-
sive approach, including the improvement of legislation, professional training of mediators, and public
awareness campaigns about the advantages of mediation as an alternative dispute resolution method.

Conclusions

The analysis of international experience confirms that family mediation is an important mechanism for
the peaceful resolution of family disputes, reducing the level of conflict, promoting the preservation of con-
structive relationships between the parties, and minimizing the negative consequences for children. Different
countries apply various models of mediation — ranging from mandatory to voluntary — as well as differing
requirements for mediators, procedural standards, and the extent of state regulation. Mandatory mediation
can be considered in law as one option, akin to the mandatory pre-court (pre-litigation) dispute resolution
process, where before filing a lawsuit, the plaintiff must first approach the defendant with an offer to resolve
the conflict peacefully through mediation. Tools such as conflict counseling and conflict coaching can be
used as ways to resolve conflict and reduce its severity. The inclusion of these tools in the list of possible
stages of the family mediation procedure will increase its effectiveness, prevent the escalation of conflict,
and in some cases avoid legal proceedings. Conflict counseling and coaching do not replace mediation, but
organically complement it, forming the parties' understanding of their own responsibility for the outcome of
the conflict and creating conditions for a sustainable agreement.

Although this idea may be seen as radical, it could yield tangible results in a number of case categories,
such as divorce, division of marital property, child custody in cases of separated parents, the exercise of pa-
rental rights by the parent living separately, and the communication arrangements between relatives and the
child.
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In Kazakhstan, family mediation remains an emerging institution, facing challenges such as insufficient
public awareness, a lack of trained specialists, weak integration into the judicial system, and uneven distribu-
tion across regions. To effectively implement mediation in family disputes in Kazakhstan, it is necessary to
develop the legal framework, enhance mediator qualifications, expand access to mediation procedures, par-
ticularly in rural areas, and foster a culture of peaceful resolution of family conflicts.

In the absence of a clear and comprehensive regulatory definition of family entrepreneurship in the le-
gal system of the Republic of Kazakhstan, it is necessary to legislate this institution as a form of entrepre-
neurial activity based on the participation of family members in management, labor and business ownership.
This will not only ensure the legal protection of such subjects, but also create the basis for the development
of effective forms of intra-family conflict resolution, including mediation in both divorce and generational
change in business.

Thus, it is necessary:

1. To consolidate the term family mediation in the family and marriage legislation.

2. Include tools such as conflict counseling and conflict coaching in the list of possible stages of family
mediation procedures.

3. Introduce into the legislation the definition of family entrepreneurship as a form of entrepreneurial
activity in which participation in management, labor and (or) business ownership is carried out primarily by
members of the same family (including spouses, parents, children, brothers and sisters, grandparents, as well
as other relatives living together or leading a common household), regardless of its organizational and legal
form, on the basis of an agreement between the parties and (or) a family agreement. In this context, family
mediation will become an effective conflict resolution tool, ensuring a balance between business interests
and the preservation of family relations.

Therefore, family mediation is not merely a method of conflict resolution, but a promising direction that
contributes to strengthening the family as a social institution. International experience proves that family
mediation plays a key role in conflict resolution, and Kazakhstan should adopt the best global practices for
its further development.
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Jaynapasl menryaeri oT0achblIbIK MeIHALMSHBIH POJIi:
XAJbIKAPAJIBIK TKipuOe MeH KazakcTaH yluiH nepcrnekTuBaiap

Makanana naynaapasl wenry 0apbIchlHIa 0TOACHUIBIK MEAMALMSHBIH POJli KaH-)KaKThl KapacThIPbLIFaH, OHBI
KOJIIaHy/ABIH XaJbIKapalblK Toxipmbeci MeH Kasakcrampmarsl gamy mnepcnekTuBaiapbl Tainganrad. Cor
TaJKblIayJIapblHA KaparaHJa MeJMalUsSHbIH apTHIKIIBUIBIKTapbIHA €pEeKIIe Hazap ayJapblIajbl, IIETEIIiK
Toxipubenepai Tangay Herizinme Kaszakcranma OeHimuenyi MyMKiH OTOAChUIBIK METUANMSHBIH HETi3Ti
TeTiKTepi MeH yirinepi alkplHgamanpl. 3epTrey OapbICHIHIA FHUIBIMH 3€pPTTEYHAIH Kenleci omicTepi
KOJIJAHbUIbI: HAKThI-COLMOJIOTHSIIBIK, CATBICTBIPMANIbI-KYKBIKTBIK, ()OPMaIIbbI-KYKBIKTBIK, CTATHCTHKAIIBIK,
JIOTUKAJIBIK, JKYHEeNi-KyphUIBIMABIK, (YHKIMOHAIAB! omicTep. TBUIBIME 3epTTey omicTepiHiH HeriziHae
0TOACBUIBIK MEAUAIMAHBIH TYCIHIIT MEH MOHI JKaH-KaKThl aumibliabl. COHBIMEH KaTap, OTOACBUIBIK MEIHaIHs
0TOACBUTBIK KACIMKEPIIKTI KYPrizy Ke3iHae TYbIHIaUThIH Jaysiap/sl Menry OapbIChIHIA Ja MaiiaanaHbuia/bl.
KopbIThIHABIIA eneri 0TOAChIIBIK MEANAIMS HHCTUTYTBIH JIAMBITY )KOHE OFaH KaTBICTBI YITTHIK KYKBIKTHIK
0a3aHBl JKETUIAIPY, OTOACBUIBIK KOCIIKEPMIKTI JKY3ere achlpy Ke3iHAe OTOACBUIBIK MEAWAIMSHBI KOJIJaHy
MYMKIHIIKTepi OOHBIHIIA OipKaTap YCHIHBIMAAP YCHIHBUIBL.

Kinm ce30ep: oTOACBUIBIK KYKBIKTHIK KaTBIHACTAP, OTOACBHUIBIK MEIUanus, AayJapAbl HICHIy, TaTyIacThIpy
pacimzepi, meauatrop, OoTOACBUIBIK Jayiap, KYMHSJIBUIBIK, MEIMAlMSHBIH EPIKTLIr, JayJap/bl IEeNrymiH
6aama Tocinaepi, 0TOACHUTBIK KACIMKEPIIiK.

®. Abyranuesa, M. XKackaiipat

Poab ceMeliHO# MeIanMu B paspelieHHH KOH(QJIUKTOB: MeKIYHAPOIHbIH ONBIT
U nepcnekTussbl 418 Kazaxcrana

B cratbe paccmarpuBaeTcs poib ceMEHHONW MeIHallly B Pa3pelieHUH KOH(INKTOB, aHAIU3ZHPYETCS MEXIY-
HapOJIHBIN ONBIT €€ NMPUMEHEHHUs. U IMepcleKTuBbl pa3ButHsa B Kazaxcrane. Ocoboe BHUMaHHE YAENSETCS
IIPeUMyIIECTBAM MEAUALMU epe]l CyAeOHbIMU pa30OUpaTeIbCTBaMH, HA OCHOBE aHAIN3a 3apyOeKHbIX IIpak-
THK BBIJICISIFOTCSI KIIFOUEBbIE MEXaHU3MBI I MOZIENIN CEMEHHOM MeIualiy, KOTOPbIe MOTYT OBITh aganTHPOBa-
Hbl B Kazaxcrane. B nponecce nccneioBanus ObUIH HCIIONB30BAHbI CIIEYIONIME METO/BI HAYYHOTO HCCIIEI0-
BaHUS: KOHKPETHO-COLMOJIOTMYECKUH, CPaBHHUTEIbHO-TIPaBOBOH, (hOpPMaIbHO-IOPHIMYECKUH, CTaTUCTHYE-
CKHH, JIOTMYECKHH, CHCTEMHO-CTPYKTYPHBIH, ()YHKIHOHAIbHbIH. Ha OCHOBaHMM METOJ0B Hay4HOTO HCCIIe-
JIOBaHUS OBIIM BCECTOPOHHE PACKPBITHI MOHATHE U CYIIHOCTh ceMelHOl meauanuu. Kpome Toro, cemeitnast
MeHanus IPUMEHUMA JUTsl pa3pellieHs: KOH(IMKTOB ITPH BEICHUN CEMEHHOTO MpeANpHHUMAaTENbCTBA. B 3a-
KIIIOYEHNH HPEIOKEHbl PEKOMEH/IALMU 110 COBEPIICHCTBOBAHHIO HAIIMOHAJIBHON MPaBOBOH 0a3bl U pa3Bu-
THIO MHCTHTYTa CEMEMHON MeIUaluK B CTPaHE, BO3MOKHOCTH IIPUMEHEHHU CEMEMHON MeIualuy IpH pas-
pelIeHUH CEMEHHOTO NMPEANPUHUMATEBCTBA.
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Kniouesvie  cnosa:  cemeiiHble  INPAaBOOTHOLIEHHs, CeMEHHas  MeIualys, paspelleHHe  CIOpOB,
IIPUMHUPUTENbHBIC HPOLEAYPbl, MEIUaTOp, CeMEeWHbIe CHOpbl, KOH(HICHIUAIBHOCTb, J1OOPOBOJIBHOCTD
MeJMalWH, aJbTEPHATUBHBIC MEPBI Pa3pelleHUs CIIOPOB, CEMEIHOE IPEAIIPUHUMATENILCTBO.
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CpaBHUTe/ILHBIN aHAJIN3 NPABOBOI0 peryjiupoBanus 3akynok B CIIIA
u B PecnyOsiuke Ka3zaxcran

B nacrosmelt ctathe NpoBeAECH CPaBHUTENBHBIN aHAIU3 IPAaBOBOTO PEryJIMPOBaHMS TOCYIapCTBEHHBIX 3aKy-
TIOK U 3aKyNOK CyOBEKTaMM KBa3HTocygapcTBeHHOro cexropa B Coenunenssix Illtatax Amepuku u B Pec-
nmyonuke Kasaxcran. B ycinoBusax riio0anusaiuy U pacTyuieii KOHKYpPeHIIMH MKy TOCYIapCTBaMHU 32 MHBE-
CTULUM M MHHOBALIUU, BOIPOCHI PETYIMPOBaHUSA IOCYIAAPCTBEHHBIX 3aKyNOK M 3aKyNOK B KBa3sHIOCyJap-
CTBEHHBIX KOMIIAHMSIX HPHOOpETaroT ocolyio akTyalnbHOCTh. KazaxcraH, cTpemsmiics K MOJCpPHU3ALUH
9KOHOMHKH, IPOBOJUT peopMBbI B chepe 3aKyIoK, B TOM YUCIIE M B KBa3UTOCYIapCTBEHHOM cekTope. B To
Bpems kak CIIIA, obnanast pa3BUTOH CHCTEMOH PHIHOUHBIX MEXaHH3MOB, IEMOHCTPHPYIOT HHOH BEKTOp pas-
BUTHS 3aKyTOYHBIX mporueayp. Llenbio ncciaenoBanus sBIsSETCs BBISBICHHE KITIOYEBBIX PAa3InYMil U OOLIMX
4yepT B MOJAX0/aX K IPAaBOBOMY PEryJIHUpPOBAHUIO TOCYAAPCTBEHHBIX 3aKyNOK U 3aKyIOK KBa3UIOCyIapCTBEH-
HeiMu kommanusivu B CIIA u B PK, a Taxke onpenencHue NpeuMyIIecTB U HEJOCTATKOB KaXKI0H MOJENH B
KOHTEKCTE MOBBIMEHHS 3()(HEKTHBHOCTH, TPAHCIIAPEHTHOCTH M I'MOKOCTH 3aKyIOYHBIX HporeccoB. CUCTEMBbl
TOCY/apCTBEHHBIX 3aKYIOK M 3aKYyIOK B KBa3UrocyaapcTBeHHOM cekTope Kazaxcrana u CILIA npencraBisioT
co00ii Ba pa3MMYHBIX MOAXOMA K YNPABJICHUIO TOCYAAPCTBEHHBIMH PECYpCaMH: IEHTPAIM30BAHHbIN, Pery-
mupyeMslil B Kasaxcrane u peiHOuHbIHM, KOHKypeHTHBIN B CIIIA, KOTOpBIN MOXKHO Ha3BaTh Kilay3aJbHbIM, TaK
KaK HaOJII0/1aeTCsI 3aBUCUMOCTb OT KOHKPETHOH CHUTYaIUH, CBSI3aHHOM, B TOM YHCJIE C HCTOYHUKOM (pruHaHCH-
POBaHUs U MPABOBBIM CTaTyCOM OpraHu3aluu. HecMoTpsi Ha Hanuuue OoOLIMX MPUHIMIIOB, TAKHX KaK MpO-
3pavyHOCTh, Y3PHEKTUBHOCTS U aHTHKOPPYIIIOHHBIE MEPHI, Pa3iIMUMs B CTPYKTYpaX, PeryJIHPOBaHUHA H IIPaK-
THKE 3aKyNOK (OpMUPYIOT YHUKAIbHbIE BEI30BBI U TPOOIEMBI AT KaXKIOH M3 CTPaH.

Kniouesvie criosa: ToCynapCTBEHHBIC 3aKyIKH, 3aKyIKH CyOBEKTaMU KBa3UTOCYIapCTBEHHOTO CEKTOPA, 3aKy-
MTOYHAs! MOJIETb, IIEHTPATN30BaHHAS MOJIEb TOCYIapCTBEHHBIX 3aKYIOK, ICIEHTPAIN30BaHHAS. MOJIENb TOCy-
JAPCTBEHHBIX 3aKyINOK, OCOOCHHOCTH MPABOBOTO PETYJIMPOBAHUS 3aKYNOK CyObEeKTaMH KBa3HIOCYIapCTBEH-
HOTO CEKTOpa.

Beeoenue

CoBpeMeHHBIE BBI30BBI JKOHOMUYECKOTO Pa3BUTHS TPeOYIOT 3(Pp(HEKTHBHOTO M MPO3PaYHOTO UCIIOIH30-
BaHUsI TOCYIApPCTBEHHBIX PECYpCcOB, 0OCOOEHHO B paMKax 3aKylnmodHol nestenbHocTH. Ocoboe BHUMaHHE B
3TOM KOHTEKCTE YAEJSIETCS KBa3HUIOCyIapCTBEHHOMY CEKTOPY, KOTODPBIH, C OIHOW CTOPOHBI, HE SIBISACTCS
YacThl0 TPAAULMOHHONW TOCYJapCTBEHHOW CTPYKTYpBI, a C IPYroil — TECHO CBS3aH C roCyIapCTBEHHBIMHU
MHTEPECaMH U TOCYIAPCTBEHHBIM (PMHAHCHPOBAHUEM.

B Pecniy0Onuke Kazaxcran 3akynodnas nestesbHOCTh peryiupyercs (Taomuna 1):

- 3akoHoM Pecrry6mmkm Kazaxcran «O rocymapcTBeHHBIX 3akymkax» [1] (darnee — 3akon o eocyoap-
CMBEHHbIX 3aKYNKAax) — KOTOPBIH PEryIupyeT Mpolecc MPHOOPETeHUsI TOBapoB, paboT M yCIyr rocynap-
CTBCHHBLIMU OpraHaMu U YUYpCIKACHHUAMHU 3a CUHET 6IOI[)K€THBIX CpCACTB,

- 3akoHoM PecnyOnuku Kazaxcran «O 3akynkax OTHENBHBIX CyOBEKTOB KBa3UIOCYAAPCTBEHHOTO CEK-
Topa» [2] (danee — 3axon 0 K8a3U20CyOApCmMEeHHbIX 3aKYNKAx) — KOTOPBIA peryiaupyeT mpouecc npuodpe-
TEHHS TOBAPOB, PabOT M YCIYT TOCYAapCTBEHHBIMH KOMITAHUSIMH (K6a3U20CyO0apCcmeentvie npeonpusmusl),
KOTOpble (JOPMANBEHO HE SIBJIAIOTCS TOCYAAPCTBEHHBIMH OpraHaMH, HO IOJIHOCTBIO WIJIM YaCTHYHO IpUHAI-
JIeKAT TOCYIapCTBY, BEAYT XO3SHCTBEHHYIO AEATEIBHOCTh M YYACTBYIOT B Pealu3allid TOCYAapCTBEHHOMN
MIOJIUTHKH, TIPH 3TOM JIEHCTBYIOT KaK IOPHIMYECKUE JIHIIA.

* ABTOp-KOppecnonaenT. E-mail: spmoroz@list.ru
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Tabmuna 1
3aKoHBbI 0 3aKyno4YHO# AesiTeibHOCTH PK

3aKoHBI, peTYIUPYIONIHE 3aKYIIOYHYIO eATENbHOCTh B PecyOnmke Kazaxcran

3axoH Pecnybmmxu Kazaxcran ot 8 uronst 2021 rona 3akoH PecryOmmku Kazaxcran ot 1 urons 2024 roga Ne 106-
Ne 47-VII 3PK «O 3akynkax oTaenbHbix cy0obekToB kBa- |VIII «O rocynapcTBeHHBIX 3aKyIIKax»

3UTOCYIaPCTBEHHOTO CEKTOPA»

Memoowvl u mamepuansi

B nmanHOl cTaThe OCHOBHOC BHHUMaHHE OYJET YACICHO CPaBHUTEIHHO-IIPABOBOMY aHAIIM3Y 3aKOHO/Ia-
tenbcTBa CoequHenHbix llltatoB Amepuku (daree — CILIIA) n Pecnyonuku Kazaxcran (ganee — PK) o 3a-
KyIKaX U MPaKTUKU €ro MPUMEHEHHS, a TAK)KE BBISIBICHUIO 0COOCHHOCTEH TPAaBOBOTO PETyIUPOBAHHUS TOCY-
JTAPCTBEHHBIX 3aKYyIMOK U 3aKyNOK CyObekTamMH KBa3zurocyaapcteeHHoro cekropa B PK u CIIA c Beipabot-
KO peKOMEHIAIH TI0 TPUMEHEHHIO MOJOXKHUTEIILHOTNO AMEPUKAHCKOTO OMbITA B KA3aXCTAHCKOW MPAKTHKE.

B nanHOM mcciieioBaHMM OBLTH MIPUMEHEHBI METOBI CPABHUTEIHLHOTO aHalu3a, METOJ MOCITUpPOBa-
HUs. MeTo/1 KOHTEHT-aHaJIM3a UCTIONIE30BAJICS MPH PA00TE ¢ HAYYHBIMU ITyOITHKAITUSIMH.

Pesynvmameut

B cootBeTcTBHY ¢ 3aKOHOM O KBa3UTOCYIAPCTBEHHBIX 3aKYyIMKaX, OTACIbHBIMA CyOBEKTaMH KBa3UTOCY-
JAPCTBEHHOTO CEKTOpa SIBIISIOTCS HAIMOHAIBHBIC YIIPABIAIONINE XOJAMHTH, HAITMOHAIBHBIE KOMIIAHUH, CO-
IUATBHO-TIPEANPUHUMATENLCKUE Kopriopauuh (daree — CIIK), mpuueM B OTHOIICHUU MOCIETHUX 3aKOHOM
0 KBa3UTOCYAAPCTBEHHBIX 3aKyIKaX MPEAyCMOTPEHBI HCKITtoYeHns. [Ipu 3TOM, paBoBO# cTaTyc CyOBEKTOB
KBa3UTOCY/ITAPCTBEHHOTO CEKTOpa XapaKTepU3yeTcs TEM, YTO OHU:

1) KOHTPOTUPYIOTCS TOCYAAPCTBOM;

2) OCYIIECTBIISIOT CBOIO JCSITEIHHOCTh B PHIHOYHBIX YCIOBHAX (10 NPUHYUNAM YACMHO20 DU3Heca);

3) He SABJIAIOTCS TOCYNAPCTBEHHBIMU OpraHaMu;

4) BBITTOTHSIOT BaXKHBIE TOCYAAPCTBEHHBIE (DYHKITHH.

K 4gucny oTaenbHBIX CyObEKTOB KBAa3UTOCYIaPCTBEHHOTO CEKTOPA, MOAMAAAIONINX O] PETYIMPOBaHHIE
3aKkoHa 0 KBa3UTOCYIaPCTBEHHBIX 3aKyIKaxX, B MEPBYIO ouepenb, oTHocutcss AO «Campyk-Kaseiaay — dona
HaI[MOHAIBHOTO OnarococtosiHus (daree — @HB « Campyk-Kazvinay), OObeTUHSIONINNA KPYTHEHIITHE HAIH-
OHAaJIbHBIE KOMITAHUU:

— AO «Ka3zMyHnaiil a3» — HanmoHaapHas HeTerazoBas KOMIIAHHUS;

— AO «KazakcraH Temip K0JIbD» — HaI[MOHAIbHAS )KEeJIE3HOIOPOKHAS KOMITAHHUS;

— AO «KazaxTtenexom» — KpyIHEHIINN onepaTop CBs3Y;

— AO «Ka3noutay — HalMOHAJIBHBIN TOYTOBBIA OIIEPATOD;

— AO «KEGOC» — omepaTop HaIlMOHAIEHOMN JIEKTPUICCKON CETH;

— ¥ JIpyTHE.

B memnsix peanu3zanuu NoJoKeHUH 3aKOHA O KBa3UTOCYJapCTBEHHBIX 3aKyNKax, MUHHCTPOM (HHAHCOB
PecrryOmmku Kazaxcran 30 HostOps 2021 ronma 61 n3man [puka3 «O06 yreepxkaernn [IpaBun ocymiecTsie-
HUS 3aKyIOK OT/AEIbHBIMU CyOBEKTaMU KBAa3UIOCYAAapCTBEHHOTO CEKTOpa, 3a HCKiItoueHneM PoHJa Halumo-
HaJIBHOT'O 0JIaroCOCTOSIHUS U opraHu3anuii MoHIa HAIMOHAIBHOTO OyiarococtosiHusy (Oaree — [llpasuna)
[3].

Takum oOpa3om, Ha CerofHs 3aKyHOYHBIN MPOIECC OTAETBHBIX CYOBEKTOB KBa3WTOCYIAapPCTBEHHOTO
CEKTOpa PeryJInpyeTcs ABYMs aKTaMH, OIMH U3 KOTOPBIX 3aKOHOJATEIFHBIN, a IPYTOi — MOI3aKOHHBIN aKT.
Bwmecre ¢ tem, IlpaBuna ne pacnpoctpanstorces Ha ®HB «Campyk-Ka3piHa» u ero opranuzanuu, TOCKOJIbKY
OH CaMOCTOSTENBHO yTBepikaaeT «llopsmok ocylmecTBieHHs 3aKyNOK aKIHOHEPHBIM oO0mecTBoM «DoHI
HaIMOHAIBHOTO OnarococTtossHUs «CamMpyk-KaspiHay U IOpHANYECKUME JIMIIaMH, TATHAECAT H Ooiee mpo-
LIEHTOB T'OJOCYIOIINX aKIMK (J1oJIel y4acTus) KOTOPBIX MPsAMO WM KOocBeHHO mpuHamnexat AO «Campyk-
KassiHa» Ha npaBe COOCTBEHHOCTH WIIH JIOBEPUTEILHOTO YIIpaBieHU )» (daree — [lopsdoxk ocywecmenenus
3axynox) [4].

B pesynbrare, 3aKynouHblii IPOIIECC OTAETBHBIX CyOBEKTOB KBAa3WUTOCYAapCTBEHHOTO cekTopa B Pec-
nyonuke Kazaxcran perynupyercs Tpemsi HOpMaTHBHBIMH NPaBOBBIMH aKTaMH — 3aKOHOM O KBa3HIOCY-
MApCTBEHHBIX 3aKkynkax W [lpaBmmamu, a mns opraHm3anmid, Bxomsammx B cTpykrypy ®PHB «Campyk-
KaspsiHay — 3akoHOM O KBa3WTOCYJApCTBEHHBIX 3aKyNKaxX W BHYTPEHHHM KOPIIOPATUBHBIM JOKYMEHTOM
(ITopsimox ocyiectrieHus 3akynok) (Tabmnuma 2).
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Tabmuna 2
HopMaTHBHBIE aKThI 0 KBA3UTOCY1APCTBEHHOM CEKTOpe

3akoH Pecniybnmku Kazaxcran ot 8 urons 2021 roma Ne 47-VII 3PK
«O 3aKymKax OT/eJIbHBIX CYOBEKTOB KBa3UTOCYIAPCTBEHHOTO CEKTOPa»

[puka3z Munucrpa punancos Pecriyomuku Kazaxcran ot| «Ilopsimok ocyiiecTBieHHs 3aKyOK aKI[HOHEPHBIM 00111e-
30 HosOps 2021 romga Ne 1253 «O6 yrBepkaeruu [Ipa- | crBoM «DoHa HaloHAIBHOTO O1arococtosHus «Campyk-
BUJI OCYHICCTBJICHUA 3aKYIIOK OTACJIbHBIMU Cy6'I)CKTaMI/I Kasbma» " IOpUIUYCCKUMU JIMAMU, IATBACCAT U Ooiee

KBa3UIOCYIapCTBEHHOI'O CEKTOPA, 38 UCKII0UEHUEM MIPOLICHTOB I'OJIOCYIOIIMX AKLUH (10Jel y4acTHs1) KOTOPBIX
®DoHa HAIIMOHATFHOTO OJIAr0COCTOSHIA U OpTaHU3alrH | IPSIMO WiTH KOocBeHHO npuHamrexkat AO «Campyk-Ka3zsiHay
®DoHa HAIIMOHATBEHOTO OJIAr0COCTOSHILTY. Ha TIpaBe COOCTBEHHOCTH WITH TOBEPUTEIHHOTO YIIpaBie-

Hus — llpunoxxenne Ne 3 k [IpoTokoiy o4HOTO 3aceaHus

Cogeta gupextopoB AO «Campyk-Ka3zsmay ot 3 mapra
2022 roma Ne 193.

Obcysrcoenus

B cBs3u ¢ BBINIEHU3IOKEHHBIM BO3HHKACT 3aKOHOMEPHBIN BoIpoc o ToMm, modemy 3akynku ®HB «Ca-
MpyKk-KasbsiHa» 1 ero opraHu3anuii OCyIIeCTBISIOTCS B paMKaX BHYTPEHHETO KOPIIOPATUBHOTO JIOKYMEHTa U
HE PEeTryIUPYIOTCS CICUATBHBIM 3aKOHOJATEILCTBOM O KBa3UT'OCYIaPCTBEHHBIX 3aKyINKax?

C ognoii croponsr, ®PHb «Campyk-KazprHay ympaBisieT CTpaTeTHYecKH BaKHBIMHA akThBamu Kazax-
cTana (3HepreTuka, HepTerasoBas OTpaciib, YpaHOBash OTPACIb, TEICKOMMYHHUKAIIMA U T.1.), UTPAIOIIAMHU
KIIFOUEBYIO POJIb B 3KOHOMUKE CTPaHbI, H €My TPeOYOTCSI THOKOCTh M MAHEBPEHHOCTD B IIPUHSTUN PEIICHU.
Ho, ¢ apyroii cTopoHsl, KBa3UroCyJapCTBEHHBIA CEKTOP SKOHOMHKH U TaK Yepecuyp 3HAUYUTENECH U, HECMOT-
PS Ha CEPbE3HYI0 TOCYNapCTBEHHYIO TOUIEP)KKY, B TOM YWCIIE W 3a CUET CPEACTB OIO/DKETa, HET HUKAKOU
MPO3pPaYHOCTH B MPOIEAYPax 3aKyMOK, B KOTOPBIX OOJbIIAs YacTh 3aKyINOK OCYIIECTBIISIETCS HEKOHKYPEHT-
HBIM CTIOCOOOM u T.J. [5]. B 3T0#1 CBsI3M Ka3aXxCTaHCKHE 3KCIEPTHI JOCTATOYHO KECTKO KPUTUKYIOT CIIOKUB-
LIyIOCS CHCTEMY KBAa3WUTOCYIApCTBEHHBIX 3aKYIIOK, BBICKAa3bIBas, B TOM YHCIIE, U MPEAJIOKEHUS O MOTHOH
JINKBUAALMHU KBa3UTOCYIapCTBEHHOTO CEKTOPA.

B ugactHOocTH, nupextop HWUU wactHoro npasa Kacnuiickoro yHuBepcurera, akageMuk HannoHansHOM
akagemun Hayk PecrryOnmku Kazaxcran, 1okTop ropuamdeckux Hayk, mpodeccop M.K. CyneiiMmeHOB akThB-
HO MOAJEPKUBACT UACHO JTUKBUAALNU FOCYIAPCTBEHHBIX MPEANPUATUNA, TAKOIO K€ MHEHUS IPUACPKUBAIOT-
csi JOKTOp ropuandeckux Hayk, mpodeccop OD.C.KaparycoB W KaHOUIAT IOPUIMYECKHX HAyK
A.E. [lyliceHoBa, Ha3bIBasi B KaueCTBE OCHOBHOW HETaTUBHOW MPOOJIEMBI — 3HAYUTEIHHOE MPHUCYTCTBHE
rocyJapcTBa B 3KOHOMUKE, YTO MOXKET CAEPKUBATh PA3BUTHE PHIHOYHBIX MEXaHU3MOB [6].

Crnenyer oTMeTHTh, 4TO B 2024 Tony B Ka3axcrane ObuT BBe/IeH JBYXJICTHUN MOpaTOpHUil Ha cO3JlaHHE
HOBBIX CyOBEKTOB KBa3UTOCYAaPCTBEHHOTO CEKTOPA, YTO OTPAXKAST CTPEMJICHHE TOCYAapCTBa Ha CICPKUBA-
Hue ero pocta [7]. Kpome toro, B Ykase [Ipesunenta PK «O mepax mo nmubepanu3anuy SKOHOMUKI TIPEemy-
CMOTPEHBI MEPBI MO COKPALIEHUIO JOJIM T'OCYyAAapCTBAa B DKOHOMHMKE, BKJIKOYAsl PEBU3UI0 U IIPUBATH3ALUIO
roCy/IapCTBEHHBIX aKTUBOB [8].

B nemom MBI canTaem, 94TO omnpeieleHHOE MTPUCYTCTBHIE KBA3UTOCYIAPCTBEHHOTO CEKTOpa HEOOX0IUMO
TOCYyapCTBY JUIsl PEUICHHs CTpaTeTHYeCKHX 3anad (yrmpaBlieHHE BaXKHBIMH CEKTOpaAMH SKOHOMUKH), TIE
YaCTHBIM CEKTOP He Bceraa crnocodeH 3¢ (hekTuBHO padoTaTh. [IOoMUMO 3TOTO, HE CTOMT 3a0BIBATh U O HAIlM-
OHAJBHOW 0€30IaCHOCTH, KOTOPYIO 00€CIEUNTh MOXKET TOJIBKO TOCYAapCTBO B JIMIE CBOUX opraHoB. Hako-
HEll, IPUCYTCTBUE T'OCYyAapCTBa B SKOHOMHUKE MOMOTAET YIPAaBIATh MaKPOIKOHOMUYECKUMHU IMPOLIECCAMU,
CHIDKATh KPU3HUCHBIE PUCKH, MOACPKUBATh CTA0OMIBHOCTh B OOIIECTBE W HE OIMYCKATh YCHJICHHE COIIHANb-
HOU HaIPSKEHHOCTH.

3apyOexHble 3KCHEePThl — CHEIUATUCTH B cepe MHUPOBOH SKOHOMHKH OTMEYAIOT MOJIOKUTEIEHOE
BIIUSTHUE KBA3WTOCYJIAPCTBEHHOTO CEKTOpa Ha pPa3BUTHE M CTa0MIIBHOCTb HSKOHOMHUKH OTIENBHBIX TOCY-
napcetB. Hampumep, mpodeccop 3KOHOMUKM MHHOBAIMA M OOLICCTBCHHOM IEHHOCTH YHHUBEPCHUTETCKOTO
koJutemka JIonmona, a Taxke AupekTop MHCTUTYTAa MHHOBAIMiA M OOIIECTBEHHBIX meneil Mapuana Marry-
KaTo, CUUTAIOT, YTO TOCYAAPCTBO JOJKHO UTPaTh KIIIOUEBYIO POJIb B CTUMYJIUPOBAHUM MHHOBAIMI U cO3/1a-
HUU HOBBIX PBIHKOB, JEHCTBYS KaK MpeaNpUHAMATENh 1 HHBECTOP, a HE TOJIBKO Kak peryisTop [9].

AwmepukaHCcKuii 3koHOMHUCT, Jlaypear HobeneBckoil mpemun mo sxoHoMuke, npogeccop KomymOuii-
CKOTO YHHMBEPCUTETa, MHOCTpaHHBIN uieH Poccuiickoit akamemun Hayk (2003), xozed FOmkun Crurmun
OTMEYaeT, YTO PBIHKH HE CIIOCOOHBI 3(h(heKTUBHO paboTaTh 0€3 JOKHOTO PETYIUPOBAHUS CO CTOPOHBI TOC-
yAapcTBa, MHAYE 3TO MOXKET MPUBECTH K BO3PACTAHHIO BIACTH KOPIOpAaUK U HEpaBeHCTBY 10Xx00B [10].
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Ha mam B3ruisi, rocyJapcTBEHHBIH U KBa3UTOCYJapCTBEHHBIN CEKTOpa B SKOHOMHKE JIOJDKHBI Pa3BH-
BaThCsl HapsAy C YaCTHBIM CEKTOPOM, HE MOHOIOJIM3UPYS OTIAENbHBIC BHIBI JESATEIBHOCTH, a, HA00OPOT,
CHOCOOCTBYSI Pa3BUTHIO CBOOOTHOM KOHKYPEHIIUH U PHIHOYHON SKOHOMHUKH.

Onwvim CLLA 8 pezynuposanuu 20cy0apcmeerHbIX U K8a3ueoCyOapCmeeHHbIX 3aKYNOK

B CIIIA npouecc nproOpeTeHust TOBapoB, padoT U yCIyT TOCyJapCTBEHHBIMU OpPTraHaMH M YUpeKACHH-
SIMH 3a cyeT OIO/KETHBIX CpeAcTB peryiupyercs DexepanbHbIM monoxkeHrneM o 3akynkax (Federal
Acquisition Regulation — FAR), HO 0CHOBY TaHHOTO ITOJIOKEHHUSI COCTABIISIET IIeJIasi CHCTeMa HOPMAaTHBHBIX
MPaBOBBIX aKkTOB, Takux kak Competition in Contracting Act (3akoH «O KOHKYPEHIIMH B 3aKyIkax»), Buy
American Act (3akoH «O TIOKyITKe aMepUKaHCKUX TOBapoB») U T.1. [11].

B wactHOCTH, cpeli OCHOBHBIX HOPMAaTHBHBIX MpaBoBbIX akToB CIIA, Ha ocHOBaHMH KOTOPHIX chop-
mupoBano Deznepanbroe monoxkenue o 3akynkax (FAR) cieayer Beiaenuts cnenytomue (Tabnuma 3):

Tabnuua 3
OcHoBHbIe HOpMaTHUBHBIE paBoBble akThl CIIA o 3akynkax (FAR)
No | HopmatusHbie ipaBoBbie akThl CLIIA Onucanue Cas13b ¢ DeniepalibHBIM MMOJT0XKESHH-
em o 3akynkax (FAR)
1 | CICA (Competition in Contracting Tpebyet npoBenenus npenmymie- | OCHOBHOM 3aKOH, HA OCHOBE KOTO-
Act, 1984) CTBEHHO OTKPBITOTO TEHAEpa poro padoraetr — Part 6 FAR
2 Buy American Act (1933) OOA3bIBACT SaKYNATh MPEHMYIIIE- Otpaxén B FAR — Part 25

CTBEHHO aMEPUKaHCKHE TOBAPbI
3 [To3BonsieT 3aKkynaTh TOBaps! U3

Brwusiet Ha 3aKkynku y 3apyOeKHbBIX

Trade Agreements Act (TAA, 1979) | ctpaH, 3aKIIIOUUBILUX TOPTOBBIE CO-
MIOCTaBIMKOB

rnamenus ¢ CHIA
4 Haér Ilpesunenty CIIIA npuopurer-
Defense Production Act (DPA, 1950) | Hoe nipaBo Ha OpraHU3alXIO U TIPOBe-

Hcnonp3yercs npy ype3BblUaiiHbIX

. CUTYyalusIX
JICHHE 3aKYIIOK B 000POHHO# chepe yatt
5 - . YcraHaBnMBaeT MPUHIIMIBI 3aKYIOK
Federal Property and Administrative DU yHo
. yepe3 GSA (General Services Admin-| Jlexur B ocHOBe co3nanus FAR
Services Act (1949) . .
istration)
6 . . PernameHnTupyer 3akynku yciyr
Services Acquisition Reform Act by Y yemr, HWcnonw3yercs aist rudkux opma-
ocobenHo uepe3 IDIQ-KOHTpaKTh U
(SARA, 2003) TOB KOHTPaKTOB
ME)KBEIOMCTBEHHBIE COTJIAIICHHS
7 YcraHaBnMBaeT OKa3aHUE roCyaap-

CTBCHHOH MOJICPIKKHA MAJIOTO OM3HE-

Small Business Act (1953) Ca B CUCTEME IrOCyIapCTBCHHBIX 3a-

Bxmrouén B FAR Part 19

KYIIOK

8 Clinger-Cohen Act (1996) Pernamentip zZ?IS?E%HKH IT i rex- [Ipumensiercs gepes Part 39 FAR

9 |Federal Acquisition Streamlining Act | Yripommaet u yckopsiet 3akynku, oco- | Brmusane Ha FAR Part 13 (simpli-
(FASA, 1994) OCHHO MEJIKHE U CTaHAAPTHEIC fied acquisition procedures)

Bce BhInIenepevncieHHbIe HOPMATHBHBIE aKThl 00Pa3yrOT MPaBOBYIO OCHOBY, MOXKHO CKa3aTh 3aJIaf0T
MIpaBUJIa UTPBI (YUMo OONYCKAEMCs, Ym0 NOJIONCEHO, Kakue yeau npeciedyromes) mia OenepaqbHOTO MOJO-
>KeHus o 3akynkax (FAR) [12].

o cBoeii cTpykType DenepanpHOE OTOXKEHHE O 3aKyNKax (Oaree — FAR) coctout u3 wacreit (Parts),
norioHeHui (Supplements) v xnays (Clauses).

B crpyktypy FAR BX0oauT 53 wacTu, KOTOphIEe B CBOIO O4epeb ACISITCS Ha pasaeisl «Obwue noiodice-
nua» (dacte 1-4), «llnanuposanue 3axynok» (4actb 5-12), «Kouwmpaxmer u npoyedyper» (dacth 13-18),
«Aomunucmpuposanue u ucnoanenue» (dactb 19-33), «Cneyuanvhvie cumyayuu u gpopmamory» (4acth 34-
53).

Kaxnoe ¢enepanbHOe BEIOMCTBO MMEET CBOI COOCTBEHHBIH periaMeHT, KOTOpbli nomoiHseT FAR,
Bcero 11 nomomaenuit (DFARS — Defense Federal Acquisition Regulation Supplement, HSAR — Home-
land Security Acquisition Regulation, NFS — NASA FAR Supplement, DOSAR — Department of State Ac-
quisition Regulation, VAAR — Veterans Affairs Acquisition Regulation n np.), KOTOpbIC MPEJCTABJISIOT CJIc-
nyromue BegomctBa CILIA: MunuctepcTBo 060poHBl, MUHHCTEPCTBO BHYTpeHHEN Oe3zomacHocTH, Harmo-
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HaJbHOE a3pPOKOCMHUYECKOE areHTCTBO, | 0CyIapCTBEHHBIN AenapTaMeHT, MUHUCTEPCTBO IO JieJdaM BeTepa-
HOB, MUHHUCTEPCTBO PHEPr€TUKH, MHUHHCTEPCTBO CENBCKOI'O XO34HCTBA U T.A.

Kpome toro, B FAR cymectByer Takoe nonsitue kak kiayssl (Clauses) — 3T0 cTaHAapTHBIC TOJIOXKeE-
HUS, YCIIOBUSA U TPEOOBAHNUS, KOTOPBIE BKIIOYAIOTCS B KOHTPAKTHI MEXy CTOPOHAMHU. DTH yCIOBUS SIBJISAIOT-
cs1 003aTeNbHBIMU [T BHIMIOITHEHUS! CTOPOHAMH KOHTPAKTA.

B Tabnuie HUke pUBeIEeHBI TPUMEPHI Ki1ay3bl B KoHTekcTe FAR (Tabmuna 4):

Tabnuua 4
IIpumeps! kiaay3sl B kKoHTekcTe FAR
Hacrs Ha3Banue IIpumep kiay3bt
(FAR) [epeBon
Yacts 52.212-1 (Instructions to Offerors — | 52.212-1 (MHCTPYKINH IS IPETECH-
12 Commercial Items (kommep- | Commercial Items), 52.212-4 (Con- | 1€HTOB — KOMMEpPUYECKHE TOBApPHI),
YECKUE TOBAPHI) tract Terms and Conditions — Com- | 52.212-4 (ycioBusi 1OroBopa — KOM-
mercial Items) MepYeCcKHe TOBApHI)
Yactb Simplified Acquisition 52.213-1 (Fast Payment Procedure), 52.213-1 (TIpouenypa ObICTpOIt oruIa-
13 Procedures 52.213-2 (Invoicing), 52.213-3 (No- Thbl), 52.213-2 (BpicTaBneHue c4eTOB),
(YrpolieHHbIE TPOIIe Ty PhI ’ tice of Shi ’meﬁ 0 52.213-3 (YBenomiieHue 00 OTrpys3Ke)
puoOpeTeHusl) P
Yactb
15 Contracting by Negotiation |52.215-1 (Instructions to Offerors — 52:215-1 (MuCTpyKitn 113 y4acTHu-
(3axiouenue konTpakToB | Competitive Acquisition), 52.215-10 k0B ToproB — KoHKypeHTHOE npuod-
IIyTeM NIEpETOBOPOB) (Price Reduction for Defective Cost peremne), 52.215-10 (Crnkerme nembt
or Pricing Data) 3a HEBEPHBIE TAHHBIE O CTOUMOCTH HJIH
[ICHAaX)

B ka3axCTaHCKOM 3aKOHOJATEIbCTBE B KAUECTBE aHAJIOra Kilay3bl MOXHO Ha3BaTb OTIEJIbHBIE YCIOBUS
U TIOJIOXKEHUS, KOTOPbIE PEryJIMPYIOT OTHOUIEHHS MEXAY 3aKa3dMKOM U MOJPSIYMKOM IO JOrOBOpPY TOCy-
JApCTBEHHBIX 3aKYIIOK.

Hanpumep, ['paxxnanckuii kogexc Pecryomuku Kazaxcran [13] (manmee — 'K PK) perymupyet oburue
YCIIOBUS 3aKJIIOYCHUS, UCTIOJTHEHHS U MPEKPaLIeHHs TOTOBOPOB, a TAKXKE YCTaHABJIMBAET MpaBUia AJS OT-
JeNbHBIX TPaKAaHCKO-TIPAaBOBBIX 00513aTEIbCTB, KOTOPHIE aHAIOTHYHBI Kinay3aM B FAR.

B 3akoHe 0 rocyaapCTBEHHBIX 3aKyIKaxX TakKe UMEIOTCS yCIIOBHs, aHAJIOTHUHBIE KIIay3aM, HallpuMep,
orpeesieHre 00513aTeIbCTB CTOPOH, CPOKH HUCIIOJIHEHHMS, TPEOOBAHUS K KAUECTBY TOBApOB M T.JI.

B Tabnuiue Hrke nmpuBeAeH npuMep aHanora knay3sl FAR B kazaxcranckom 3akoHonatenbcTe (Tao-
nuna S):

Tabmuma 5
IIpumep anasora kinay3sel FAR B Ka3aXCTaHCKOM 3aKOHOAATEIbLCTBE
Kiaysa (FAR) AHaJOT B Ka3aXCKOM TIpaBe
52.212-4 (Contract Terms and COHditiOIlS) Ilonoxenns 3akoHa O rocy1apCTBCHHBIX 3aKyIIKax
(HampuMep, JOTOBOPHBIC YCIIOBHSI)
52.995-1 (Buy American — Supphes) Tp€6OBaHI/IH IO 3aKyIIKaM TOBAapOB OTCUCCTBECHHOI'O
IIPOU3BOJACTBA
52.216-7 (Allowable Cost and Payment) VYcaoBust o oriaTe U pacyeTam 1o 10r0BOpY
TOCyJapCTBCHHBIX 3dKYIIOK
52.219-6 (Notice of Total Small Business Set-Aside) Tosoxenms 0 NOAIEPARKE CyGHEKTOB Marloro
NMpCANPUHHUMATEILCTBA B TOCYAAPCTBCHHLIX 3aKYIIKaXx

FAR, B OCHOBHOM, IIPUMEHSIETCS B OTHOILICHUH (heAepabHOTO PAaBUTEIBCTBA, OJHAKO KBA3UTOCYIap-
CTBEHHBIH CEKTOP HE MOJIaaeT MO HErO HAMPSAMYIO.

B T0 ke BpeMs, OTJETbHBIC TOJIOKEHHUS MOTYT MPUMEHSATHCS K KBa3UTOCYJAPCTBEHHOMY CEKTOPY IO
yCIOBUSAM (PMHAHCHPOBAHUS MJIH MO COOCTBEHHOW MHUIMATUBE (KOTJA OPraHW3aIlMHi CaMH WU3BSBIISIOT JKe-
JIaHue).

CrnenmyeT OTMETHTh, YTO 3aKyNKH B KBasurocynapctBeHHOM cektope CIIIA He peryiaupyroTcsl OJHUM
YHHUBEPCATbHBIM 3aKOHOM, Kak 370 Jenaet FAR miist henepanbHOro MpaBUTENLCTBA.
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BMmecTo a3TOro, Kakaas KBasWTOCYIapCTBEHHasi OpraHu3anus (rocyAapcTBEHHAs KOPIIOpPAIHs, aBTO-
HOMHOE areHTCTBO, MOJYKOMMEpUECKasi CTPYKTypa) peryJupyeT 3aKylKd B paMKax cOOCTBEHHBIX BHYTpPEH-
HUX NPaBWI, HO MPH 3TOM 00s3aHa YUHUTHIBaTh (pefepanbHble TPeOOBaHUs, €CIIM UCHOIB3YIOTCS (eaepas-
HBIE CpEJICTBA OIOKETA.

B CIIA kaxnmas KBa3MroCyJAapCTBEHHasl OpraHM3alisl CO3AAaeTCsl Ha OCHOBaHWHM OTAEIBHOTO Qene-
panbHOTO 3aKkoHa. Hampumep, nestensHocth United States Postal Service USPS (IToutoBas ciyx6a CIHIA)
perymupyetcst Postal Reorganization Act of 1970 (3akoH o peoprannzanuu mo4troBor ciyx0s1 1970), B xo-
TOpoM ykazaHo, uto USPS ne nmogunnsercs FAR.

3akynounas aestenbHocTh United States Postal Service (manee — USPS), (IlouroBas cimyx6a CIIA)
peryaupyercsi BHyTpeHHHM HOPMaTUBHBIM J0KyMeHToM Postal Service’s Supplying Principles and Practices
SP&P (ITpuHImIel 1 IpakTHKa CHA0XKEHHS ITOYTOBOM ciry»0b1), y National Railroad Passenger Corporation
— Amtrak (kBa3urocygapcTBeHHasl MaccaXHpckas xeJe3HomopokHas kopropauusi CIIA) 3akymouHbit
MPOIIECC PeryIupyeTcss BAYTPEHHUM JOoKyMeHTOM «Amtrak Procurement Manual» unn «Procurement Poli-
cies and Procedures Manual» u T.1.

CrnenmyeT OTMETHTB, UTO, €ClIM KBazurocynapctBeHHas opranuzanus B CIIIA momywaer ¢enepanbHbIi
IpaHT, TO KOHTPOIb 32 UCTIOJIb30BaHUEM (e/lepalbHBIX CPeICTB OyAeT perynupoBatscs B pamkax Uniform
Guidance 2 CFR Part 200 [14; 11].

I'panmanus B JaHHOM citydae Oy/IeT CIEAYIONIeH, B cilydae eciii (eliepaibHOe BEJOMCTBO BBICTYIHIIO B
pOJM TOHOpPA U MPEAOCTABMIIO JACHEKHBIA T'PAaHT KBa3HIOCYJApCTBEHHOW OpraHu3alMy, TO Mpolecc Oyaer
perymuposatbcsi Uniform Guidance 2 CFR Part 200.

B ciyuae, xorna ¢enepanbHOe BEIOMCTBO BEICTYIHIIO KaK 3aKa3yMK, a KBa3UTOCYIapCTBEHHAsI OpTaHH-
3allM¥ KaK TOCTABLIMK, TO Mpolecc OyAeT peryaIupoBaThes B paMkax denepabHOTO MOJI0KEHHUS O 3aKyNKax
(FAR).

B urore mMbl nMeeM andQepeHIpOBaHHYI0 MOJIETh IPABOBOTO PETYJIMPOBAHHS 3aKYIOK 110 UCTOYHH-
kaM ¢uHaHcupoBanus (Tabmuma 6).

Tabnuua 6

JAunddepennupoBannasi Mojesib NPABOBOIr0 PeryJiupoBaHus 3aKyIIOK
10 HCTOYHUKAM (PUHAHCUPOBAHUS

WcTounnk prHAHCHPOBAHUS Perymupyercs
DenepaabHOE ACCUTHOBAHUE DenepanbHBIM montokeHneM 1o 3akynkam (FAR)
CoOCTBEHHbIE CPE/ICTBA OPraHU3aNN BHyTpeHHHMH ITpaBWJIaMH OpPTaHU3aIHNN
DeneparbHbIC TPAHTHI Emuapmvu npaBunamu Uniform Guidance 2 CFR Part 200

Kak yxe ormeuarnochk Beilie, B Kazaxcrane, BHe 3aBUCHIMOCTH OT HCTOYHHUKA (PMHAHCHUPOBAHUS TPOLIECC
3aKyNOK B KBa3WI'OCYJapCTBEHHOM CEKTOPE PeryJuMpyercss 3aKOHOM KBa3HTOCYJApCTBEHHBIX 3aKyIKax,
[Ipaswiamu u [TopsgkoM OCYIIIECTBIEHUS 3aKYTIOK.

B cBoro ouepenp, B CLIIA kaxmas KBa3urocyJapCTBEHHAs] OPraHU3aIUs CO3/IaeTCI Ha OCHOBAHUH OT-
JETBHOTO (heiepallbHOTO 3aK0HA, a €€ 3aKyIIOYHas JesTeTbHOCTh PETYIUpPYeTCcsS BHYTPEHHUM HOPMATHBHBIM
JOKYMEHTOM, HO C yYETOM 3aKOHOZATENbCTBA COOTBETCTBYIOIIETO INTaTa (3aKOHOAATENbCTBO O TOCyAap-
CTBEHHBIX 3aKYIIKaX, aHTHKOPPYIIIHOHHBIE HOPMBI IIITaTa M T.J.), 9YTO TOBOPHUT O JCHEHTPATH30BAHHON CH-
CTeMe 3aKyIIOK B KBa3urocynapctBeHHOM cekrope CLIA.

B Kazaxcrane aeicTByeT LEHTpaJIM30BaHHAsl CUCTEMa 3aKYIOK B KBa3UTOCYJapCTBEHHOM M Tocyaap-
CTBEHHOM CEKTOpax:

- IIEHTPAIN30BaHHBIE OPraHbl PETyIMPOBAaHUS 3aKyHo4yHOro mporecca (Munncrepctso ¢punancoB PK,
OHBb «Campyk-Kazsiaay);

- HaJIMYUE CIUHBIX HOPMATUBHBIX MPABOBBIX JIOKYMEHTOB U BHYTPEHHHX HOPMATHUBHBIX JIOKYMCHTOB;

- enuHAs MEKTpoHHas matdopma 3akynok — zakup.sk.kz, y KpymHBIX TOCKOMITAHUI UMEIOTCS CO0-
CTBEHHBIE 3aKyTIOYHbIE TUIATQOPMBI, HO OHU TaK)Ke IPOBOJIATCS B paMKax IIEHTPAJIM30BAHHON CHCTEMBI;

- euHbBIe (POPMBI JIOTOBOPOB M I1a0JIOHOB JJOKYMEHTOB;

- eIUHBIE METOIUKH OIICHKH U COTIOCTABIICHMUS 3a5IBOK;

- LICHTPAJIU30BaHHBIM KOHTPOJIb U ayJIUT U T.JI.

120 BecTHuk KaparaHgmHckoro yHusepcuTeTa



CpaBHUTENbHbLIV aHanu3 NPaBoBOro perynnpoBaHns ...

Raxnouenue

CucreMBbl 3aKyNoOK B KBazurocynapcrBeHHoM cektope Kaszaxcrana m CIHIA mpencraBnsitor co0oif nBa
Pa3IMYHBIX MOX0Ja K YIPABIECHUIO FOCYyIapCTBEHHBIMH peCypcaMy: LIEHTPaM30BaHHbIN, PETYIUPYEMBII B
Kazaxcrane u peIHOYHBINH, KOHKYpeHTHBIN B CIIIA.

HecmoTps Ha Hanuyme OOLMX MPHHIUIIOB, TAKMX KakK MPO3pavyHOCTb, 3()(PEKTUBHOCTh U aHTUKOPPYII-
LUOHHBIE MEPBI, Pa3lInuusl B CTPYKTYpax, PEryJIMpOBaHUU U MPAKTHUKE 3aKyMOK (GOpPMHUPYIOT YHHKaJIbHbIE
BBI30OBBI U TIPOOJIEMBI /IS KXKIOW U3 CTPaH.

B CIIIA peiictByeT nelneHTpaln30BaHHAs CUCTEMa, IPHU KOTOPOU KaKIasi KBa3UTroCyJapCcTBEHHAs opra-
HU3AIUs CAaMOCTOSTEIIEHO OMpEAeIseT MOPAIOK 3aKyIIOK Ha OCHOBE COOCTBEHHOTO BHYTPEHHETO PETyIHPO-
BaHUs, C y4eTOM (ellepaibHbIX UM IPAaHTOBBIX TPEOOBaHUH.

[TnaTdopmoii st dhenepanbHOI 3aKyIOYHOW CUCTEMBI SBIsieTcsl DenepanbHOe TOJI0KEHNE 0 3aKyTIKax
FAR, HO KBa3urocynapcTBeHHbIE CTPYKTYPHI JEHCTBYIOT B paMKax COOCTBEHHBIX MpaBui (Hanpumep, SP&P
B USPS, Procurement Manual B Amtrak) u moryT monanate nox neiicteue Uniform Guidance 2 CFR Part
200 mpu momydeHuH (eAeparbHBIX TPAaHTOB. 3aKyMOYHAs MOJETh MOCTpPOeHa Ha TPUHIIUIE THOKOCTH U
aJlanTanyy K Hy)K/1aM KOHKPETHOW OpraHH3alllu.

B CIIA oTcyTCTBYeT efiiHas cUCTEMa, a MEXaHU3MBI IIPABOBOTO PErYJIMPOBAHUS 3aBUCT OT UCTOYHH-
Ka (UHAHCUPOBaHUS M IOpUANYECKON (PopMbl opranuzanuu. [Ipuopurer oTaaeTcs YaCTHOW WHUITUATHBE, a
ydacTHe TOCyIapcTBa B IKOHOMHKE PETYIHPYETCS ¢ MO3UIMK 00eCTedeHus] CIPaBeUINBOCTH U WHHOBAIIH-
OHHOTO Pa3BUTHS.

B Kazaxcrane nmpuMeHseTcsl LEHTpaJM30BaHHAs CHUCTEMa PETyJUpPOBaHUS 3aKyIOK B KBa3UTOCyAap-
CTBEHHOM CEKTOpE, OXBATHIBAIOIAsl BCE OPTaHM3AIM{, BHE 3aBHCHMOCTH OT MCTOYHHKA (PMHAHCHPOBAHUSI.
PeanuzoBana equnas muargopma 3aKyrnoK, TUTIOBBIE (POPMBI JOTOBOPOB U €IUHBIE METOJIBI OLECHKH 3asBOK,
OJIHAKO CYIIECTBYET KPUTHKA B aJipeC HENMPO3pPavyHOCTH M BBICOKOW JTOJIM HEKOHKYPEHTHBIX npoueayp. Ilo
CyTH, NaHHBIA TOJXOJ MOXKHO Ha3BaTh (HOpMalTM30BaHHBIM W OIOPOKPATH3WPOBAHHBIM, MOCKOJIBKY OH HE
MO3BOJISIET ONEPATUBHO MPUHUMATh PEIICHHsI OPraHn3aToOpy 3aKyINOK M B TIOJHOW Mepe He POpMHUpPYET KOH-
KYPEHTHYIO Cpeay JAJIs BCeX YYaCTHHUKOB.

C apyro#i cTOpOHBI, MPEIIPUHUMAIOTCS MIard K JTHOepaan3alui SKOHOMHUKH, BKJIIOYas MOpaTOpUi Ha
CO3/IaHNE HOBBIX CyOBEKTOB KBAa3UTOCYIAPCTBEHHOT'O CEKTOpa M Kypc Ha MpUBATH3AIMIO. YacTh 3KCTIEpTHO-
ro coobmectBa Kazaxcrana oOcyxaaeT HEOOXOJUMOCTh COKpAIICHHUS M JaKe MOJHON JHKBHIAIMU YacTH
KBa3UTOCYJJapCTBEHHOTO CEKTOpa.

Takum 00pazom, MOKHO TPUHTH K BEIBOLY O ToM, 4To B CIIIA crokumncs ka3yanbHBIN TOAXOJ K Tpa-
BOBOMY PETYJIMPOBAHHIO 3aKYIIOK, TAK KaKk HAOMI0aeTCsl 3aBUCUMOCTh OT KOHKPETHOM CHUTYAIMH, CBSI3aHHOM
B TOM 4YHCJI€ C HCTOYHUKOM (DPMHAHCHPOBAHHS WM MPABOBBIM CTaTycOM OpraHu3aiyu, a B Kazaxcrane neii-
CTBYeT OoJsiee a0CTPaKTHBIN MOAXOA K MPaBOBOMY PETYJIMPOBAHHIO 3aKyIOK, KOTOPBIM BBIpa)KaeTcsl B HaJe-
JICHUH OTJIENIbHBIX CYOBEKTOB KBa3UTOCYJapCTBEHHOI'O CEKTOPa HEOMPaBIaHHBIMU MPEUMYIIIECTBAMH MEPE
JpPYTUMH yYaCTHUKAMM, YTO, B KOHEUHOM CUYETE, IPUBOAUT K CHUKEHUIO NMPO3PAYHOCTH, OTKPBITOCTU U KOH-
KYpPEHTHOCTH 3aKyIOYHOTO MPOLECCA B LIETIOM.
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AKUI nen Kazakcran Pecny0JuKkacbIHIaFbI CAThIN aJYAbl KYKBIKTBIK PeTTEeYHdiH
CATBICTHIPMAJIBI TAJIAAYBI

Maxkanaga Amepuka Kypama Illtarraper Mmen Kasakcran PecryOnukachiHIAaFRI MEMIIEKETTIK CATHIN aTyAbl
JKOHE KBa3MMEMIICKETTIK CEKTOp CYOBEKTUIEPIHIH CaThIl alyJapblH KYKBIKTHIK PETTEYIIH CaJbICTBIPMAIIbI
tanpaysl OepinreH. XKahannany »koHe WHBECTHMIMSUIAp MEH WHHOBAIMSIAP YIIIH MEMJIEKETTEp apachIHIarbl
09CeKeNeCTIKTIH ~ KYLICIl  JKaFraiblHAa MEMJISKeTTIK  caThlll  ajdyllap MeH  KBa3MMEMIJICKETTIK
KOMIAHWsJIapIaFbl CaThlll  QllyJapibl pPeTTey Macenenepi epekile o3eKTi Oonyaa. DKOHOMHKACHIH
JKaHFBIPTYyFa YMThUIFaH KazakcTaH caThlll ajly caiachlHAa, OHBIH IIIiHAE KBa3UMEMIIEKETTIK CEKTOpaa
pedopmanap xyprizyae. Consimen 6ipre AKI e3iHiH JaMbiFaH HAPBIKTHIK MEXaHU3M/IEP KYHECIMEH CaThII
Iy paciMaepiH JaMBITYABIH Oacka BEKTOPHIH KepceTenmi. 3epTTeynaiH MakcaTel — Awmepuka Kypama
Itarrapsl MeH Ka3akcTaHaarbl KBa3HMEMIICKETTIK KOMIAHMSUIAD TapalblHAH MEMIICKETTIK CATBII allybl
JKQHE CaTHIN ATy bl KYKBIKTHIK PETTEY TICUIIEPiHIH HeTi3ri albIpMaIIbIIbIKTaphl MEH OPTaK epeKIIeiKTepiH
aHBIKTAY, COHJAM-aK CaTBII aly IPONIECTEpPiHIH THIMIUITIH, AlIBIKTBIFBIH JKOHE HKEMAIUTITIH apTTHIpy
KOHTEKCiH/Ie opOip MOJENbIiH apTHIKIIBUIBIKTAPbl MEH KeMIIiIikTepiH anbikray. Kasakcran men AKUI-Toig
KBa3MMEMJICKETTIK CEKTOPBIHIAFbl MEMJIEKETTIK CaTBIIl alyjap MEH CaThlill alyjap JKylheci MeMIIEKeTTiK
pecyperapabl 6ackapyIblH €Ki TYpil TOCUIiH OuImiperdi: OpTalbIKTaHABIpBUIFaH, KasakcTaHma perTeneTiH
yKoHe HapbIKTHIK, AMepuka Kypama LlltaTrapeinna 6acexere KaOineTTi, OHbI IIAPTTHIK JCM aTayra 0oajpbl,
OUTKEHI HAaKTHI XaF[aiifa, COHBIH iIIiHJEC Kap>KbUIAHIBIPY KO3iHe KOHE YHBIMHBIH KYKBIKTHIK MapTeOeciHe
Toyenautik 6ap. TpaHcnapeHTTUTIK, THIMALTIK XKoHE ChIOaiiiac sKEeMKOPIIBIKKA KapChl Iapanap CUIKTHl OPTaK
KaruaaTTapAblH OONTyblHAa KapaMmacTaH, KYpPBUIBIMIApAAFbl, PETTEYAEri KOHE CaThIll ally ToXKipuOeciHmeri
aifbIpMaIIbUIBIKTap SpOip en YIiH Giperell KMbIHABIKTAp MEH Mpo0ieMaaapasl TyAbIpabl.

Kinm coe30ep: MEMIJIEKETTIK CaThIIl ally, KBa3UMEMJICKETTIK CEKTOp CyOBEKTIJIepiHiH CaThIN aybl, CaThIN Ty
MOZeIi, MEMICKETTIK CaThIll aJly[IblH OpPTAIBIKTAHABIPUIFAH MOJEN, MEMJCKETTIK CaThIll alyblH
OPTaNIBIKTAHABIPEUIMAFaH MOJENi, KBa3UMEMIICKETTIK CEKTOP CYOBEKTIJIEPiHIH CaThIN allylapblH KYKBIKTBIK
peTTey epeKIeriKTepi.
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CpaBHUTENbHbLIV aHanu3 NPaBoBOro perynnpoBaHns ...

S.P. Moroz, V.V. Ten

Comparative analysis of legal regulation of procurement in the USA and
in the Republic of Kazakhstan

This article provides a comparative analysis of the legal regulation of public procurement and procurement by
quasi-public sector entities in the United States of America and the Republic of Kazakhstan. In the context of
globalization and growing competition between states for investment and innovation, issues of regulating
public procurement and procurement in quasi-public companies are becoming especially relevant. Kazakh-
stan, striving to modernize its economy, is carrying out reforms in the field of procurement, including in the
quasi-public sector. At the same time, the United States, with its developed system of market mechanisms,
demonstrates a different vector of development of procurement procedures. The purpose of the study is to
identify key differences and common features in approaches to the legal regulation of public procurement and
procurement by quasi-public companies in the United States and Kazakhstan, as well as to determine the ad-
vantages and disadvantages of each model in the context of increasing the efficiency, transparency and flexi-
bility of procurement processes. The systems of public procurement and procurement in the quasi-public sec-
tor of Kazakhstan and the United States represent two different approaches to the management of public re-
sources: centralized, regulated in Kazakhstan and market, competitive in the United States, which can be
called clausal, since there is a dependence on a specific situation, including the source of funding and the le-
gal status of the organization. Despite the presence of common principles, such as transparency, efficiency
and anti-corruption measures, differences in the structures, regulation and practice of procurement create
unique challenges and problems for each of the countries.

Keywords: public procurement, procurement by quasi-public sector entities, procurement model, centralized
model of public procurement, decentralized model of public procurement, features of legal regulation of pro-
curement by quasi-public sector entities.
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Adaptation of effective international models for regulating the investment activities
of ENPFS to the conditions of Kazakhstan

The article is devoted to the legal framework of the investment operation of the Unified Accumulative
Pension Fund (UAPF) of the Republic of Kazakhstan. Particular attention is paid to the need for improvement
of the current legislation under the conditions of globalization and integration of financial markets. The study
offers a comparative analysis of foreign practice in pension asset management in such countries as Norway,
Canada, and Australia, where effective models of investment policy have been implemented, ensuring
sustainable returns with minimal risks. The possibilities of using these best practices in Kazakhstan’s legal
and economic environment are considered. In particular, emphasis is placed on the expansion of the range of
investment instruments, the introduction of more liberal asset management company regulations, and the
creation of conditions for attracting foreign investors. Special attention is paid to introducing mechanisms for
monitoring and assessing the efficiency of investments, including regular audits, risk analysis, and the use of
digital technologies. The article also stresses the necessity to raise the level of financial literacy of the
population and increase public participation in managing the pension savings. Finally, the article gives
recommendations on the modernization of the legal framework, transparency of the investment process, and
the elaboration of a complex approach to bringing things into compliance with international standards. These
actions, in the long run, should improve the pension system’s financial stability and enhance public
confidence in the UAPF.

Keywords: UAPF, investment, pension system, legal regulation, risks, profitability, international experience,
sustainability, financial literacy, pension funds, management models, Social Code.

Introduction

In the context of globalisation and constant changes in the world financial markets, effective
management of pension funds is of particular importance to ensure sustainability and reliability of national
pension systems. In the Republic of Kazakhstan, the Unified Accumulative Pension Fund (UNPF) fulfills a
key function in the pension system, accumulating mandatory pension contributions and providing investment
income, which directly affects the level of future pensions of citizens. Efficient and safe investment of the
Eskom Pension and Provident Fund (EPPF) assets is not only a matter of individual welfare of future
pensioners, but also a strategic factor in the development of the national economy.

As noted by Kazakh researchers [1;79], pension funds in modern conditions can play a more active role
in financial markets, stimulating economic growth, innovation and sustainable development. However, the
realisation of this potential is impossible without quality legal regulation of the fund’s investment activity,
capable of ensuring a balance between profitability, security and social responsibility.

Despite progress in the institutionalisation of the pension system and the consolidation of assets under a
single fund, the legal mechanism for the investment of the Unified National Pension Fund still needs to be
significantly updated. In particular, the problems associated with limited portfolio diversification,
insufficient development of risk management tools, as well as non-transparent investment decision-making
procedures remain unresolved [2; 30].

The purpose of this study is to formulate scientifically substantiated proposals to improve the legal
regulation of investment activities of the Unified National Pension Fund taking into account international
experience and the specifics of the Kazakh pension system. Within the framework of this goal the following
tasks are set:
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- to conduct a comparative analysis of the models of regulation of pension funds in economically
developed countries (USA, UK, Netherlands, Canada);

- to identify key legal and institutional prerequisites for investment sustainability of pension funds;

- to critically analyse the current legislation of the Republic of Kazakhstan regulating the investments of
the Unified National Pension Funds;

- to identify legal barriers that prevent the introduction of progressive mechanisms (ESG, ‘green’ bonds,
public-private investment initiatives);

- to propose measures to adapt international approaches to investment policy considering national
realities.

The study pays special attention to the principles of diversification, transparency, accountability and
long-term sustainability. In countries with developed pension systems, the application of these principles
allows not only to increase fund returns, but also to strengthen public confidence in the pension system.
Thus, in the Netherlands and Norway, the management of pension assets is carried out with orientation on
ESG-approaches and strict control over information disclosure, which contributes to minimising risks and
ensuring social efficiency of investments [3].

Kazakhstan authors [4, 5] emphasise the importance of taking into account the specifics of the national
market, including the degree of its development, institutional infrastructure and demographic characteristics.
Therefore, a simple copy of foreign models is unacceptable — it requires flexible adaptation regarding the
Kazakhstani conditions. For example, the introduction of ESG-standards in the investment policy of the
EPPF should be accompanied by the development of appropriate methodologies for assessing the
sustainability of projects, as well as training of staff [6].

Thus, this study is aimed at finding a balanced approach to the legal regulation of pension assets
investments, which, on the one hand, will protect the interests of depositors and, on the other hand, will
contribute to economic development. The analysis will result in the development of regulatory and
institutional proposals aimed at modernising the investment mechanism of the Unified National Pension
Fund and improving its sustainability in the long term.

Methods and materials

In the framework of this study, dedicated to improving the legal mechanism of investing assets of the
Unified Accumulative Pension Fund of the Republic of Kazakhstan (UAPF), a complex multilevel
methodology based on both qualitative and quantitative methods of analysis was applied. This approach
allows not only to identify existing gaps in the legal regulation of the fund’s investment activity, but also to
substantiate the applicability of international experience to the specifics of the Kazakhstan pension system.

The purpose of the study is to develop scientifically substantiated proposals for reforming the system of
legal regulation of pension assets investment on the basis of foreign models adapted to the socio-economic
realities of Kazakhstan.

Empirical base of the study

The study relies on the following groups of sources:

Regulatory and legal acts of the Republic of Kazakhstan, including the Social Code of the RK (2023)
[7], as well as by-laws regulating the investment policy of the ENPF. These documents served as a basis for
analysing the current legal framework and assessing its effectiveness.

Reports of international organisations (World Bank [8], International Monetary Fund, OECD),
containing an assessment of the investment activity of pension funds, including in developing economies.

Official statistics, including data of the Agency for Regulation and Development of the Financial
Market of the Republic of Kazakhstan, the Unified National Pension Fund, as well as comparable
international data on profitability, asset structure and risk levels of pension funds [9].

Expert interviews with representatives of government agencies, management companies, academic
community and professional pension sector, which allowed obtaining primary qualitative information on the
problems of law enforcement and proposals to improve regulation.

Research Methods

The study uses a multidisciplinary approach combining legal, economic and institutional analyses. The
main methods include:

Comparative legal analysis applied to study foreign models of regulation of pension funds’ investment
activities (Germany, the Netherlands, Australia). This method allowed to identify effective elements of legal
infrastructure and institutional interaction relevant for Kazakhstan.
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Content analysis of normative legal acts, carried out in order to identify internal contradictions, legal
lacunas and insufficient detailing of norms. The analysis was carried out taking into account international
standards of investment activity regulation, including IOSCO and IOPS recommendations.

The method of thematic case studies made it possible to assess successful examples of implementing
foreign experience in the pension systems of other post-Soviet countries (e.g., Latvia and Poland) with
similar starting conditions and institutions.

Questionnaires and expert surveys conducted among the participants of the pension market of
Kazakhstan (including management companies, NPFs, auditors and consultants) provided empirical testing
of hypotheses regarding the perception of the current legislation and potential directions of its reform. The
survey methodology was based on Likert and rating scales, which allowed for quantitative data processing.

Predictive modelling was applied to assess the expected effects of the proposed changes in legal
regulation. Scenario approach was used to analyse the impact on profitability, risk level and diversification
of the ENPF investment portfolio.

Scientific novelty and significance

The application of a comprehensive and well-founded methodological approach allowed not only to
identify legal and institutional constraints inhibiting effective investment of pension funds, but also to
propose instruments of legal response adapted to Kazakhstani conditions. This approach is in line with the
principles of evidence-based policymaking and can be used to develop draft regulations in the field of
pension provision [10; 63].

The results of the study are of scientific and applied value for public authorities regulating the financial
sector, as well as for researchers dealing with the problems of sustainable development of the pension system
of Kazakhstan. The implementation of the developed recommendations can improve investment efficiency,
ensure the sustainability of the pension system and strengthen public confidence in social security
institutions.

Results

This article analyses the key problems and provides scientifically substantiated proposals for optimising
the legal mechanism of investing the assets of the Unified Accumulative Pension Fund of the Republic of
Kazakhstan (UAPF). The study focuses on the need to improve the efficiency of the fund’s investment policy
through the introduction of best international practices, considering the national context. The presented re-
sults are based on a comprehensive analysis of foreign models, legal norms, institutional mechanisms and
macroeconomic factors affecting the stability of the pension system.

1. Analysing foreign experience: the scientific basis for comparisons.

The comparative analysis reveals that in countries with highly developed pension systems, such as Can-
ada, Norway and Australia, the sustainability and efficiency of funds are ensured through several critical fac-
tors:

- independence of investment management from political pressures (e.g., CPPIB in Canada operates on
principles of institutional autonomy);

- diversification of the investment portfolio across a wide range of assets, including infrastructure and
alternative instruments;

- strong accountability and transparency mechanisms, which ensures public trust and regulatory over-
sight [11].

Academic publications in the field of public governance indicate that it is the institutional autonomy of
pension funds that is positively correlated with their returns and ESG (environmental, social and corporate
governance) standards with sustainability and social return on investment [12].

2. Addressing political influence: increasing the independence of the EPPF.

One of the most important findings of the study is the need to ensure the independence of the invest-
ment management of the EPPF from direct state influence. Currently, the fund’s governance structure is sub-
ject to institutional risk due to insufficiently clear delineation of powers between government agencies and
management structures.

It is proposed to reform the current model by introducing an independent supervisory board with the
participation of representatives of the public, professional community and international experts. Such prac-
tice is successfully implemented in the Caisse de dépdt et placement du Québec (Canada), where the govern-
ing body is formed according to the criterion of professional competence rather than political quotas [13].

3. Transparency and accountability: systemic prerequisites for trust.

Cepus «[lMpaBox». 2025, 30, 3(119) 127



B.K. Amirova, Ye.S. Meerbekov, E. Juchnevicius

The current system of disclosure of information on the activities of the ENPF is not detailed enough and
does not provide the possibility of a broad public assessment of investment performance. In order to elimi-
nate this problem, the necessity to introduce a unified standard of investment data disclosure, similar to the
Global Investment Performance Standards (GIPS) adopted in international practice [14].

Scientific research [15] emphasises that a high degree of accountability contributes to increasing de-
positors’ confidence and stabilising long-term expectations, which is especially important in the context of
demographic and economic changes.

4. Asset Diversification and Alternative to Government Bonds.

The limited current investment portfolio of the ENPF, which is primarily oriented towards government
and quasi-government securities, significantly reduces returns and increases dependence on domestic gov-
ernment debt.

Considering the experience of the Norwegian State Pension Fund, it is proposed to expand the invest-
ment strategy to alternative asset classes — real estate, infrastructure projects, private capital and foreign
securities. This should be accompanied by the creation of a legal framework for investing in projects with
long-term public value and the inclusion of ESG criteria in the evaluation procedures [16].

Modeling has shown that the inclusion of even 10—15 % of alternative investments can increase the ex-
pected return of the portfolio by 1.2—1.8 percentage points while reducing risk due to geographical and sec-
toral diversification [17].

5. Establishment of a Public Monitoring Institute: Social Dimension of Control.

The necessity to form a mechanism of independent public monitoring of the EPPF’s investment activi-
ties, including regular reports, public hearings and participation of the civil sector in the efficiency assess-
ment was substantiated. This will ensure social accountability and public involvement in the management of
pension resources.

According to studies by Transparency International and the Global Alliance for Pension Reform, public
participation and civil control contribute to the reduction of corruption risks and increase the social efficien-
cy of funds [18].

6. Results of the study and their impact on the pension policy of Kazakhstan.

The results of the analysis allow us to state that:

Improving the investment efficiency of the EPPF is possible under the condition of institutional reform
aimed at increasing independence, transparency and diversification of assets.

Development of new legal mechanisms for investment regulation, including changes in risk manage-
ment approaches and introduction of ESG standards, will ensure compliance with modern global challenges.

Adaptation of foreign practices requires flexible integration, taking into account national realities, the
level of capital market development and the current state of financial infrastructure.

Thus, scientifically substantiated proposals of the study have an impact on the development of pension
policy in Kazakhstan in the following directions:

- Improving the investment climate, increasing the interest of international management companies and
investors to co-operate with the EPPF;

- Strengthening public trust through accountability and transparency;

- Flexible adaptation to economic challenges, including inflation risks and instability of external mar-
kets;

- Stimulating economic growth by investing in long-term infrastructure projects and innovative sectors
of the economy.

A comprehensive analysis of the identified problems, comparison with international best practices and
modeling of possible reform scenarios allow us to assert that the sustainability and efficiency of Kazakh-
stan’s pension system directly depend on a deep transformation of the legal mechanism for investing the
Unified National Pension Fund. The recommendations developed in the framework of the study are based on
the evidence base, international standards and sustainable development principles. Their implementation can
contribute not only to the financial stability of pension assets, but also to the growth of the country’s eco-
nomic potential in the long term [19; 93].

Discussion

The efficiency of the pension system directly depends on the quality of legal regulation of pension
funds’ investment activities. In economically developed countries, such as the Netherlands, the UK, Canada,
the USA, and Norway, there is a stable legal framework that ensures independence of investment decisions,
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institutional transparency and diversification of the investment portfolio [20]. The study of pension asset
management models in these countries allows identifying tools and mechanisms potentially applicable in the
context of Kazakhstan, regarding its legal and socio-economic peculiarities.

The Dutch model: collective responsibility and long-term investment.

According to a study by the European Insurance and Occupational Pensions Authority (EIOPA, 2022),
Dutch pension funds demonstrate high performance due to collective governance, strict disclosure standards
and actuarial risk assessment. Such elements as employee participation in fund management, stable actuarial
forecasts and long-term investment horizons ensure the system’s resilience to market shocks [21].

For Kazakhstan, the use of collective forms of pension funds, such as professional or sectoral funds, can
be a tool to increase institutional trust and balance risk sharing among pension system participants [22; 115].

UK: auto-enrolment and ESG-focused investing.

Since 2012, the UK has implemented auto-enrolment of employees into occupational pension schemes
(auto-enrolment), reaching over 10 million new members (UK Department for Work and Pensions, 2021). In
addition, the investment policies of funds are increasingly orientated towards ESG principles (environmental,
social and governance factors). This increases not only the sustainability of pension assets, but also corre-
sponds to the global agenda of sustainable development [23].

The adaptation of these mechanisms to Kazakhstan’s practice requires amendments to the Law ‘On
Pension Provision’ and by-laws, as well as the creation of institutional conditions for the integration of ESG
principles into the investment strategies of the UNPF (Zhaksylykova, 2022) [24; 56].

US: decentralisation and tax incentives.

The US pension system combines public benefits (Social Security) with individual savings pro-
grammes, such as 401(k) and IRAs. These programmes offer high flexibility but require high levels of finan-
cial literacy among the population and stable market conditions [11]. Educational initiatives aimed at in-
creasing the understanding of investment risks and opportunities among the population may also be useful
for Kazakhstan, where the level of financial literacy remains below average [17].

Canada: Investment Authority Independence

The Canada Pension Plan Investment Board (CPPIB) is a prime example of effective institutional inde-
pendence. According to official CPPIB data (2023), active portfolio management with a focus on alternative
investments has achieved an average return of 9.2 % over the past 10 years. Kazakhstan could benefit from
the introduction of similar practices, in particular the creation of an independent investment council with a
mandate for long-term management of the EPPF and regular reporting to the public and parliament [13].

Norway: ethical public fund governance.

The Norwegian Global Pension Fund (GPFG) is the world’s largest public fund, operating on the prin-
ciples of transparency, political neutrality and sustainability. The fund has strict rules for excluding compa-
nies that violate environmental or social standards, which demonstrates the strategic integration of ethics into
financial decisions (NBIM, 2023) [14]. Kazakhstan could take these principles into account when reforming
the ENPF’s investment policy, especially in the aspects of ESG filtering and divestment from risky or uneth-
ical assets.

Adapting International Experience: Implications and Limitations.

Obviously, none of the foreign models can be fully transferred to the Kazakh reality without deep adap-
tation. However, empirical evidence suggests that the introduction of elements of such models — collective
governance, ESG investment, independent supervision and educational programmes — can significantly im-
prove the sustainability and profitability of Kazakhstan’s pension system [19; 96].

Scientific analyses show that successful reform requires a systemic approach, including:

- regulatory and legal modernisation (taking into account soft-law models);

- institutional separation of functions between the NBK, the ENPF and investment advisors;

- development of digital infrastructure for public monitoring of investment efficiency.

Thus, the international experience of pension asset management provides a rich empirical basis for evi-
dence-based transformation of the ENPF system. It is important to emphasise that the key to success lies not
in mechanical copying of models, but in scientific reflection, adaptation and correlation of best practices with
Kazakhstan’s realities.

Conclusions
Strengthening the legal framework for investment of the Uniform Accumulative Pension Fund in Ka-

zakhstan, taking into account international experience

Cepus «[lMpaBox». 2025, 30, 3(119) 129



B.K. Amirova, Ye.S. Meerbekov, E. Juchnevicius

Recommendations for reforming the investment policy of the Uniform Accumulative Pension Fund:

1. Improving a flexible legal and regulatory framework for investment activities.

It is necessary to adapt the current legislation regulating the activities of the Unified Savings Pension
Fund (USPF) to the modern requirements of the financial market. This includes:

- introducing flexible regulatory mechanisms for investing in a wide range of financial and alternative
assets (including infrastructure, real estate and venture capital), similar to the approach of Australia and Can-
ada;

- developing legal frameworks to respond quickly to macroeconomic and market developments;

- ensuring stable and transparent investment standards (OECD, 2023).

2. Introduce ESG principles (environmental, social and governance factors).

Sustainable investment standards should be introduced into the ENPF practice:

- form regulatory requirements for the assessment of investment projects in terms of ESG criteria, based
on the practices of GPFG (Norway) and UK Pensions Regulator;

- introduce mandatory non-financial reporting on the implementation of ESG strategies;

- develop a system to reward long-term sustainable investments (PRI, 2022).

3. Expanding and diversifying the investment portfolio.

Given the limited returns on traditional assets, it is necessary to:

- expand the list of acceptable financial instruments to include assets with a long investment horizon;

- use the principles of active management based on the example of the Canadian CPPIB, including
through the creation of professional management structures;

- apply international practices of risk hedging and capital concentration control (World Bank, 2022).

4. Development of collective pension schemes.

Decentralising the system and moving towards a model involving sectoral and corporate pension funds,
as in the Netherlands, requires:

- legalisation of the mechanism for establishing collective pension schemes;

- a clear division of responsibilities between employer, employee, and the state;

- formalisation of risk management systems and mechanisms for employee participation in fund man-
agement.

5. Improving financial literacy of the population.

Financial behaviour of citizens is a key factor in the success of pension reform. It is recommended to:

- introduce a national programme to educate the population on financial planning and pension savings;

- integrate financial literacy modules into school and university curricula;

- use digital platforms to simulate investment scenarios and pension planning (OECD INFE, 2021).

6. Increasing transparency and accountability.

Building public trust in the ENPF requires:

- regular publication of detailed reporting on portfolio structure and investment performance;

- establishment of an independent supervisory board with the participation of representatives of the
government, expert community and civil society;

- digitalisation of reporting with open access to key performance indicators.

Projected results and expected effects:

1. Formation of a sustainable and diversified pension system.

Adapting best international practices will allow Kazakhstan to build a competitive, long-term effective
pension system that is resilient to external shocks and provides a high degree of protection for citizens.

2. Increasing confidence in the EPPF.

Transparent governance, citizen participation in the process of investment strategy formation and access
to information will be the foundation for increasing public trust and involvement in the pension system.

3. Development of the financial market and the real economy.

Expanding the investment mandate of the ENPF will increase demand for high quality financial instru-
ments and will stimulate the development of the national capital market, especially in the segment of infra-
structure and innovative projects.

4. Integration into the global financial architecture.

Adherence to international standards, including ESG and long-term investment principles, will increase
Kazakhstan’s investment attractiveness and enable the country to participate more actively in global invest-
ment initiatives (e.g., UN PRI, GPFI).

5. Reducing the fiscal burden and strengthening macroeconomic stability.
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An efficient pension system reduces long-term budget expenditures on social security and redistributes
the burden of social support from the state to institutional savings mechanisms.

Strengthening the legal framework for the investment activities of the EPPF in Kazakhstan is a key
component of modernising the national pension system. Comparative analysis of the experience of countries
with highly efficient pension systems, such as Canada, the Netherlands, Norway, Australia and the UK, indi-
cates the importance of diversification, ESG-oriented approach, institutional independence and transparency.
However, the implementation of these models requires adaptation to the socio-economic and legal conditions
of Kazakhstan [18].

Science-based transformation should be based on the following structural vectors:

- formation of flexible and adaptive legislation;

- institutionalisation of collective pension mechanisms;

- introduction of modern standards of sustainable investment;

- increasing citizen participation and improving their financial competence;

- ensuring accountability and digital openness of the fund.

The comprehensive implementation of the proposed reforms will lead to the creation of a transparent,
inclusive and socially oriented pension system that can not only ensure a decent standard of living for citi-
zens in retirement, but also play a significant role in the sustainable economic development of Kazakhstan in
the long term.

The study shows that efficient investment of the Uniform Accumulative Pension Fund (UAPF) requires
a comprehensive approach that includes improving legal regulation, enhancing transparency and introducing
elements of international practice, taking into account national specifics. Based on the analysis of pension
investment models in such countries as Canada, Sweden, Chile and the Netherlands, it is possible to identify
key elements that contribute to the sustainability and profitability of pension funds: institutional independ-
ence of governing bodies, diversification of the investment portfolio, multi-level control, as well as a high
level of accountability and transparency [24; 59].

Kazakhstan, having a unique model of a centralised pension fund, needs a legal and institutional refor-
matting of the system of asset management of the Unified National Pension Fund. In particular, it is neces-
sary to:

- legislatively strengthen the independence of investment management with the establishment of clear
criteria for accountability and performance assessment;

- ensure diversification of investment instruments with a priority on long-term and sustainable assets,
including infrastructure and ‘green’ projects;

- introduce ESG (environmental, social and corporate governance) principles into the investment strate-
gy;

- intensify public and parliamentary control over the activities of the asset manager institution.

Thus, adaptation of the best practices of foreign pension systems cannot be mechanical: it requires deep
consideration of Kazakhstan’s socio-economic realities, the level of financial market development and the
maturity of institutions. Effective reform of the legal mechanism for investing the Unified National Pension
Fund's funds is possible only if there is a balanced interaction between the government, the professional in-
vestment community and a wide range of stakeholders. Only in this case the pension system will be able to
ensure not only the safety, but also the multiplication of pension savings, which is critical for the long-term
financial sustainability of the country.

References

1 UckakoB A.Ill. VmpaBieHune INEHCHOHHBIMH AaKTUBaMH B (DMHAHCOBOM CHCTEMe: INpoOJeMbl HOPMAaTHBHO-IIPABOBOTO
perynuposanus / A.IIl. ckakos, I'.C. A6apaumoBa // @unance! u npaBo. — 2023. — Ne 1(34). — C. 77-83.

2 XKanacnaesa XK. Tpancdopmariyst IEHCHOHHOM CUCTEMbI: MEKIYyHAPOAHBIN ombIT 1 ypoku st Kazaxcrana / XK. XKanacnaesa
// ConmasisHO-3KOHOMIYEeCKOe pa3BuThe Kazaxcrana skypHaibl. — 2022, — Ne 2. — C. 28-36.

3 OECD. (2023). Financial Incentives and Retirement Savings / OECD Publishing [Electronic resource]. — Access mode:
https://www.oecd.org/en/publications/financial-incentives-and-retirement-savings_9789264306929-en.html.

4  KoxaxmeroBa M.JK. PepopmupoBanre HAaKOMUTEIEHOW IEHCHOHHOW CHCTEMBI: NIPABOBBIC U MHCTHTYIUOHAIBHBIC ACTICKTBI
/ M.XK. Koxaxmerosa // IIpaBo u rocymapcto. — 2020. — Ne 3 (88). — C. 44-50.

5 CarbiasikoBa H.A. VHBeCTHpOBaHHE IICHCHOHHBIX aKTHBOB: IIPABOBBIC OrPaHMYCHHUS M MEPCICKTUBBI Pa3BUTUS
/ H.A. CarsinzsikoBa // Bectauk KasHY. Cepus: TIpaBa. — 2023. — Ne 1(105). — C. 65-72.

Cepus «[lMpaBox». 2025, 30, 3(119) 131


https://www.oecd.org/en/publications/financial-incentives-and-retirement-savings_9789264306929-en.html

B.K. Amirova, Ye.S. Meerbekov, E. Juchnevicius

6 Enwunbli HakonuTenbHbIH neHcnoHHb Qo (EHII®D). — [Dnektpounstii pecypc]. — 'omoBoit otuer 3a 2022 rog. — 2023.
— Actana: EHII®. — Pexum mocryma: https://www.enpf.kz.

7 CommaneHbii koaekc PecryOmmkn Kaszaxctan ot 20 ampenst 2023 roga Ne 224-VII. CrpaBouYHO-TIPaBOBOW CHCTEMBL
«Oniner» [DneKTpoHHBIH pecypc]. — Pexum noctyna: https://adilet.zan kz.

8 World Bank. Pension Systems in Emerging Markets: Challenges and Reform Options [Electronic resource] / World Bank
Publications. — 2022. — Access mode: https://www.worldbank.org/en/topic/pensions.

9 Ambachtsheer K. The Future of Pension Management: Integrating Design, Governance, and Investing / K. Ambachtsheer. —
Wiley Finance Series. — 2020. — Access mode:

https://conferences.pionline.com/uploads/conference_admin/1620 KEYNOTE Ambachtsheer The Future of Pension Managemen
t.pdf.

10 KemenbekoBa C.M. IIpaBoBbic mpoOiaeMbl HAKOMUTENBHOH meHCHOHHOW cucTeMbl B Kaszaxcrane / C.M. Kemenbexosa
// 3akoH u s3koHOMHKA. — 2021. — Ne 3. — C. 60-68.

11 OECD. Pensions at a Glance 2022: OECD and G20 Indicators [Electronic resource]. — OECD Publishing. — 2022. — Ac-
cess mode: https://www.oecd.org/pensions/pensionsataglance.htm.

12 Gordon L. Clark. Institutional Investors in Global Markets / L. Clark Gordon, H.B. Monk Ashby. — Oxford University
Press. — Access mode: https:/global.oup.com/academic/product/institutional-investors-in-global-markets-9780198793212?
cc=kz&lang=en&.

13 CPPIB (Canada Pension Plan Investment Board) [Electronic resource]. Annual Report 2022-2023. — 2023. — Access
mode: https://www.cppinvestments.com.

14 EIOPA (European Insurance and Occupational Pensions Authority) [Electronic resource]. Market Developments Report on
Occupational Pensions. — 2022. — Access mode: https://www.eiopa.europa.eu.

15 OECD INFE (2022). Toolkit for Measuring Financial Literacy and Financial Inclusion [Electronic resource] / OECD INFE. —
— Access mode: https://www.unpri.org/sustainability-issues/sustainable-markets/driving-meaningful-data.

16 NBIM (Norges Bank Investment Management). Government Pension Fund Global [Electronic resource] / NBIM. — Annual
Report 2023. — Access mode: https://www.nbim.no.

17 Hammonamsneiii bank PecnyOmmkm Kasaxcran. [lokmam mupexropa /[lemapramenta MoHerapHbIX omnepanuii HBPK
H.TypcynxanoBa «Pe3ynbTaTsl ynpaBieHHUs IEHCHOHHBIMU aKTHBaMM». — [DJIEKTPOHHBI pecypc]. — 2025. — Pexwum moctyma:

https://nationalbank.kz/file/download/109250

18 UK Department for Work and Pensions. Review of the automatic enrolment earnings trigger and qualifying earnings band for
2021/22: supporting analysis [Electronic resource] /UK Department for Work and Pensions. — 2021. — Access mode:
https://www.gov.uk/government/publications/automatic-enrolment-review-of-the-earnings-trigger-and-qualifying-earnings-band-for-

202122/review-of-the-automatic-enrolment-earnings-trigger-and-qualifying-earnings-band-for-202122-supporting-analysis.

19 CwmarynoB AJK. IlyTm coBepmIeHCTBOBaHHSI IIEHCHOHHOW CHCTEMBI: couuaibHO-paBoBoi aHanmm3 / A.JK. Cmaryios,
I'.A. Hlapunosa, I".I11. Mckakosa // XKypuan topuauyeckux ucciaenoBanuid. — 2023. — Ne 2(22). — C. 91-97.

20 OECD. Pension Markets in Focus — 2023. — Access mode: https:/www.oecd.org/finance/private-
pensions/pensionmarketsinfocus.htm.

21 PRI. Principles for Responsible Investment [Electronic resource] //PRI. — 2024. — Access mode:
https://dwtyzx6upklss.cloudfront.net/Uploads/v/y/x/annualreport2024_final 98918.pdf.

22 AxmeroBa A. IlpaBoBble acmeKTHl YHpaBICHWS MEHCHOHHBIMHM HakomuleHMssMH B Kazaxcrame / A. Axmerosa,
A. Hypmyxan6eroBa, A. Mcabekosa // Bectank KasHY. Cepus opuandeckas. — 2021. — Ne 4 (100). — C. 112-118.

23 UN PRI (Principles for Responsible Investment). Driving Meaningful Data: Responsible Investment Practices. — 2022. —
Access mode: https:/www.unpri.org.

24 JKakceubikoBa JI.JK. TIpaBoBble OCHOBBI ~HMHBECTHLHOHHOM IOJMTHKA [EHCHOHHBIX (OHIOB B IKOHOMHKE
/ K. XKaxceuieikoBa // EBpasuiickuit sxypHan [IpaBa. — 2022. — Ne 4. — C. 52-59.

B.K. Amupoga, E.C. MeepbOekos, 3. FOxueBuuyc

BK3K uHBecTMUMSIIBIK KbI3METIH peTTeyaiH THiM/i
XaJIbIKApaJbIK Moaesbaepin Kazakcran karnaiibina Oeiimaey

Maxkana Kasakcran PecnyOnukaceiHelH —bipbiHFail  skmHakTaymbsl  3eifHeTaksl  KopbHBIH — (BXK3K)
HMHBECTHIMSUIBIK KbI3METIHIH KYKBIKTBIK Heri3zepiHe apHanraH. JKahaHnaHy jkoHE Kapikbl HapbIKTapbIHBIH
HHTETPalHsChl )KaFIalibIH/a KOJIIAHBICTaFbl 3aHHAMAHBI XKETUIAIPY KOKETTUIINHE epeKIle Ha3ap ayAapbUlabl.
3eprrey Hoperus, Kanana sxoHe ABCTpaius CHSIKTHI eepAe 3eifHeTaKbl aKTUBTEPiH OacKapyAbIH MIETEIIIK
TOKIpUOECIH CANBICTRIPMAIIBI TANAAyJbl YCHIHAIBI, OHAA MUHHMMAJIBl TOYeKeJIepMeH TYPaKThl KipicTi
KaMTaMachl3 €TeTiH MHBECTHLMSUIBIK CasCATThIH THIMII MOZenbAepi eHriziaren. KazakcTaHHBIH KYKBIKTBIK
JKOHE DKOHOMHUKAIIBIK OPTACHIHIAA OCHI Y3IiK TaxipuOenepii maipanaHy MYMKIHIIKTEpi KapacThIPbLIyAa.
Artan alfiTKaHIa, HHBECTULIMSUIBIK Kypajiiap CIeKTpiH KeHEHTyre, akTHBTEep/ i 0ackapy KOMIIaHMSUIAphl YIIiH
HEFYpPIBIM JTHOEpanapl epeskenepli eHrizyre jKoHe HMISTENIIK MHBECTOPIapAbl TapTy VIIiH JKaFaail kacayra
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epeKiie Ha3ap aymapeutafgpl.  TYpakThl —ayauTTepdi, TOYeKeNOepAi Taldayasl JKOHE LHQPIBIK
TEXHOJOTHUIApABl TalfamaHyIpl KOCa ajfaHia, WHBECTHLIMSUIAPABIH THIMAUTIMIH MOHHTOPHHITEY >KOHE
Oaranmay TETIKTEpiH eHri3yre epekiie Hasap aynapbliaasl. Makaia aBTOpPJIApbl XalbIKTBIH KapiKbUIBIK
CayaTTBUIBIK [ICHICHiH apTTBIPy JKOHE 3elHEeTaKkbl KHHAKTAPBIH OacKapyFa JKYPTIIBUTBIKTBIH KATBICYBIH
KEHEHTYy KaxeTTiriH aram Kepcereli. KOpBITBIHIbIIA HOPMATHUBTIK-KYKBIKTBHIK 0a3aHbl JKaHFBIPTY,
MHBECTHIMSUIBIK TIPOLIECTIH AIIBIKTHIFBIH KAMTAMachl3 €Ty JKOHE JKaF/aii[ibl XalblKapajblK CTaHAapTTapra
colikec KeNTipyre KemeHai Tacii a3ipiiey OolbIHIa YChIHBICTap Oepineni. By mapanapasl icke acklpy y3aK
Mep3iMi MEepCIeKTHBaaa 3eHHETaKbl KYWECIHIH KapiKbUIBIK TYPAKTHUIBIFBIH HBIFANTYFa KOHE XaJIBIKTBIH
BXK3K-ra nereH ceHiMiH apTThIpyFa BIKIAJ €Tyl THIC.

Kinm co3z0ep: BX3K, uHBecTULMS, 3eiHETAKBI JKYHeCl, KYKBIKTBIK PETTEY, TOYeKel, KipiCTUIIK, XaIbIKapaJIbIK
TOXipuOe, TYPAKTHUIBIK, KapXKBUIBIK CayaTTBUIBIK, 3€HHETaKbpl KOpJaphl, OacKapy MOJENbICpPi, dIeyMETTIiK
KOJICKC.

B.K. Amuposga, E.C. Meep6ekoB, 3. FOxHeBuuyc

Anantanus 3¢ peKTUBHBIX MeKIYHAPOIHBIX MO/IeJieli peryJupoBaHust
UHBecTHIHOHHOH AesATeabHOCTH EHII® K yeaosusam Kaszaxcrana

CraTbsg NOCBSIIEHA IPABOBEIM OCHOBaM MHBECTULHOHHOM ACATEIFHOCTH EOMHOTO HAKOMHUTENBHOTO TEHCH-
onnoro gouna (EHII®) Pecnybnuku Kazaxcran. Ocoboe BHUMaHHE yIenseTcsi HEOOXOIMMOCTH COBEPILCH-
CTBOBaHHS JICHCTBYIOMIETO 3aKOHOAATENLCTBA B KOHTEKCTE TIIO0ANM3AI[MH W HHTETPAlH (PHHAHCOBBIX PBIH-
KOB. B mccienoBaHny MpeACTaBlICH CPABHUTENBHBIA aHAN3 3apyOeKHOW MPaKTHUKH YIPABICHHUS MTEHCHOH-
HBIMH aKTHBaMH B TakMX CTpaHax, kak Hopserws, Kanana m ABctpanms, e pean3oBaHbl d()(EKTHBHBIC
MOJIEJI WHBECTHIIUOHHOM MOJIUTHKH, 00CCIICUNBAIONIAE CTAOMIBHYIO TOXOAHOCTh TIPH MUHHMAIBHBIX PHC-
KaX. PaccMOTpeHBI BO3MOKHOCTH ITPUMEHEHUS JTyUIINX 3apyOe)KHBIX MPAKTHK B IIPABOBOH M SKOHOMUYECKOIT
cpene Kazaxcrana. B yacTHOCTH, akLIeHT cieflaH Ha pacIIMPEHUU CIIEKTPa UHBECTUIIMOHHBIX MHCTPYMEHTOB,
BBeICHMU OoJiee HOEpAbHBIX HOPM Ul KOMIIAHMH IO YIPABJICHHIO AKTUBAMH, a TaKKe CO3MaHHUU
ONaronpHUATHBIX YCIOBHIA JUIsl IPUBJICUYEHUS] HHOCTPAHHBIX HHBECTOPOB. Oco00e BHUMAHHE ylIeIseTCs BHE-
PEHHIO MEXaHM3MOB MOHHTOPHHIA U OLEHKH 3()()EKTHBHOCTH MHBECTHIIN, BKIIIOYAs PETyJspHBIC ayAWTHI,
aHaIN3 PUCKOB M HMCIOJIb30BaHUE HU(PPOBBIX TEXHOJOTHHA. ABTOPBI CTaThU MOTYSPKUBAIOT HEOOXOIUMOCTH
TIOBBIINICHHUST YPOBHS (PHHAHCOBOI TPAaMOTHOCTH HACENICHHS W PACIIMPCHUS YYacTHs OOIIECTBEHHOCTH B
YIpaBICHHN TEHCUOHHBIMU HAKOIUICHHAMHU. B 3aKIIOYeHHH NArOTCs PEKOMEHIAWH II0 MOJCpHH3AIUHI
HOPMaTHBHO-TIPAaBOBOH 0a3bl, 00ECIeYeHHI0 IPO3PaYHOCTH HHBECTHLIHMOHHOTO IIpoliecca M BBIPAOOTKe
KOMIUJIEKCHOTO I0/IX0Jia K TPUBEACHUIO CUTyallUd B COOTBETCTBUE C MEXKAYHApOJHBIMU CTaHIapTaMH.
Peanu3anus 3TX Mep B IOJTOCPOYHOM IMEPCIEKTHBE IOJDKHA CIIOCOOCTBOBATH YKPEIUICHHIO (DMHAHCOBOI
CTaOMIIBHOCTH TIEHCHOHHOM CHCTEMBI U TIOBBIIICHUIO JJoBepus Hacenenus Kk EHIID.

Kurouegvie cnosa: EHII®, nnBecTHLMS, EHCUOHHAS CUCTEMA, IIPABOBOE PEryJIMPOBAHUE, PUCKU, JOXOM-
HOCTb, MEXIYHApOAHBII OMBIT, yCTOHYMBOCTH, (pUHAHCOBAs I'PAMOTHOCTh, NEHCHOHHBIE (DOHBI, MOMAEITH
YIpaBJICHUs, COLIMAIBHBIN KOJEKC.
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TeopeTnko-npaBoBbie aCNEKTHI IPHHYANUTEIbHOIO
JINIIEHHUS NMPaBa COOCTBEHHOCTH

Lenpro uccnenoBaHus SIBISIETCS KOMIUIGKCHBIN TEOPETHKO-IIPABOBOIM aHAIN3 MHCTUTYTA IMPHHYIUTEIHHOTO
JMIICHHs TpaBa COOCTBEHHOCTHU B 3aKOHOJaTeNbcTBe PecyOmukn Kasaxcran ¢ ydyeToM HOBEJUI, BHECEHHBIX
3akoHoM «O BO3BpaTe rocylapcTBy HE3aKOHHO NPUOOPETEHHbIX akTHBOBY. Oco00e BHUMaHUE Y/IEIEHO BbI-
SIBJICHUIO CYLIHOCTH JAQHHOTO MHCTUTYTA, €r0 MECTa B CHCTEME IPAKAAHCKO-NPABOBBIX MEXaHM3MOB Hpe-
KpAILeHHs IpaBa COOCTBEHHOCTH, a TAK)KE OLIEHKE COOTHOLICHUS! KOHCTUTYLIMOHHBIX I'apaHTUH HEIPHKOCHO-
BEHHOCTH COOCTBEHHOCTH U ITyOJIMYHBIX HHTEPECOB TOCYAapcTBa. B Xozme uccnenoBanus mpoaHaIn3upOBaHbI
HopMbl Konctutynmu Pecniyomukn Kazaxcran, ['paxkaaHckoro kojekca 1 yKa3aHHOTO 3aKOHa, a TaKKe MExk-
JYHapOIHBIA ONBIT CTpaH KOHTHHEHTAIBHOI M aHIII0-aMepUKaHCKOHM MpaBOBBIX chucTeM. [lokaszaHo, 4To Ka-
3aXCTaHCKask MOJIENIb COYETACT B ceOe 4epThl 00EHX MPAaBOBBIX TPAIUINH, BKIIOUAsl IPUMEHEHUE CHIDKEHHOTO
CTaHIapTa JIOKa3blBaHUs («Pa3yMHas CTEHEHb JIOCTOBEPHOCTH») U TepepacnpesiesicHne OpeMeHH J10Ka3biBa-
HUSI M@Ky UCTIOM U oTBeTdnkoM. OTMEUeHO, 4TO MoJ0OHBIH Moxxo] croco0cTByeT 3(heKTHBHOCTH TIPO-
Lieyp 110 BO3BPATy aKTHBOB HEOOBSICHUMOTO ITPOUCXOKIECHHS, OHAKO TpeOyeT Oosee NeTanbHON periaMeH-
TalM{ UCIOJIb3YEeMbIX ITOHATHH. Pe3ynbTaThl nccieoBaHNs CBUACTEIBCTBYIOT O HEOAHOPOAHOCTH MHCTUTY-
Ta NPUHYAUTEIBHOTO JIUIIEHHUS [IpaBa COOCTBEHHOCTH: OJHH €ro ()OPMBI IIPEAIIONAral0T KOMIICHCAIHIO (PeK-
BU3MLMSA, U3BATHE AJI TOCYIAPCTBEHHBIX HYX[), APYyIHe — MCKIIOYAIOT ee IOJHOCThIO (KoHducKanus, 06-
palieHre B JI0XOJ TOCYAapcTBa aKTHBOB HE3aKOHHOTO IMPOMCXOXKAEHHMs). Takod moaxox oTpaxaeT OaiiaHc
MEXXTy 3alIUTOH YaCTHBIX IIPaB M HEOOXOMMMOCTBIO 0O0eCIedeHHsI BEPXOBEHCTBA 3aKOHA U HHTEPECOB 00IIe-
ctBa. CrenaH BBIBOJ O TOM, UTO AalbHEHIIee pasBUTHE HHCTUTYTA MPUHYIUTEILHOTO JINIIEHHUSI COOCTBEHHO-
ctu B Kazaxcrane moJpkHO OBITH CBSI3aHO ¢ ()OPMHUPOBAHHEM €MHOOOPA3HOW CyneOHOH NPAKTHKH, yTOYHE-
HHEM KPUTEPHEB «Pa3yMHOW CTENEHM IOCTOBEPHOCTH» M OOCCIEUYCHHEM COPa3MEPHOCTH BMELIATENILCTBA
rocyJapcTBa B PaBO COOCTBEHHOCTH, YTO IO3BOJUT YKPEIHTh JOBEpHE K NPaBOBOH CHUCTEME U MOBBICUTH
3¢ (EKTHBHOCTH BO3BpaTa aKTHBOB.

Kniouesvie cnosa: mpaBo COOCTBEHHOCTH, BO3BpAT aKTHBOB, M3BATHE, KOHPHUCKALIUS, NPUHYAUTEIFHOE OT-
qy)kJeHHe, IpeKpalnieHne IpaBa cCOOCTBEHHOCTH, aKTUBBI HEOOBSICHIMOTO MPOUCXOXKIEHHS, OpeMs TOKa3bl-
BaHUS, Pa3yMHasi CTENIEHb JJOCTOBEPHOCTH.

Beseoenue

IIpaBo COOCTBEHHOCTH SIBIISIETCS OAHOW M3 (DyHIAMEHTAJIBHBIX NIPABOBBIX KATETOPHUH, 3aKPEIJICHHBIX B
Koncrtutynuu Pecybnuku Kazaxcran, a Takxke B psaje MEXKIYHAPOIHBIX aKTOB, Y4aCTHHUKOM KOTOPBIX SIB-
nsiercst Kazaxcran. CornacuHo cratbe 26 Koncrutynuu PecnyOnuku Kazaxcran, rpakaane MOTYT UMETh B
YacTHOM COOCTBEHHOCTH JIF000€ 3aKOHHO MpHoOpeTeHHOe MMyIecTBO. COOCTBEHHOCTh rapaHTHpYyeTCs 3a-
KOHOM, 1 HUKTO HC MOXECT OBITH JIWIIIEH CBOETO HMYHOICCTBA MHAYC KaK TOJIBKO IO PEHICHUIO CyJa.

Bwmecte ¢ TeM coBpeMeHHas mpaBoBas cuctema PecryOnmku KaszaxcraH, coXpaHsss KOHCTUTYIIHOHHBII
MPUHLUI HEPUKOCHOBEHHOCTH COOCTBEHHOCTH, MPELyCMAaTPUBAET HCKIIOUUTEIbHBIE CIydyan ee NpUHYAU-
TeNbHOTO JumeHus. OHM BO3ZHHUKAIOT, KaK IPaBUJIO, IO JBYM OCHOBAaHMSM: BO-NIEPBBIX, IPU IIPUMEHEHUHI
Mep OTBETCTBEHHOCTH 3a COBEPILEHHbIE IPABOHAPYLICHUS, BO-BTOPHIX, B CUIIy O0LIECTBEHHON HEO0X0ANMO-
CTH, KOTJIa 3aI[iTa HHTEPECOB OOIECTBA WIIM TOCYJapCcTBa TPEOYEeT U3bATHS UMYILECTBA y €r0 COOCTBEHHU-
Ka.

Ienp HacToOsIIEN CTaThU — MPOBECTHU TEOPETUKO-TIPABOBOM aHAIM3 OCHOBAHHUM U MPEeNoB MPUHYIH-
TENLHOTO JINIIEHUS TpaBa cOOCTBEHHOCTH B 3aKOHOJarenbcTBe PecryOnnkn KazaxcraH, ¢ 0cOOBIM aKiieH-
TOM Ha MHCTHTYT BO3BpaTa roCy1apCcTBY HE3aKOHHO MPHOOPETEHHBIX aKTUBOB, BBISIBUTH €TO MPABOBYIO MpPU-
POy, MECTO B CHCTEME Mep MpEeKpalleHus] IpaBa COOCTBEHHOCTH, a TAK)Ke BBIPAOOTATh MPEIIOKEHUS TI0
o0ecrieyeHuto OanaHca MeXy IyOJHMYHBIMH MHTEPECAMH M KOHCTUTYIIMOHHBIMU IapaHTUSIMHU HETIPUKOCHO-
BEHHOCTH COOCTBEHHOCTH.

* ABTop-koppecnionaent. E-mail: 037Nurdaulet@gmail.com
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Memoowvl u mamepuansi

B mporecce MOATOTOBKH CTaTbU UCIIOJIB30BAJICS KOMIUIEKC OOIIEHAYYHBIX M YacTHO-IPABOBBIX METO-
JIOB ucclefoBaHus. ba3oi mocmykun AuanekTHUecKUii MEeTOoJT MO3HaHUs], TO3BOJIMBILNI paccMaTpUBaTh MH-
CTUTYT NPHUHYIUTEIBHOIO JIMILIEHUS [IPaBa COOCTBEHHOCTH B Pa3BUTHM U B3aUMOCBS3U C APYTHMMH IIPaBO-
BBIMH KaTeropusiMu. [IpuMeHsuchk GopManbHO-IOpUAXNIECKUNA METO I aHajli3a HOPMATUBHBIX MOJOXKe-
nuii Koncruryuun, ['pakaanckoro xogexca u 3akoHa Pecrybmuku Kazaxcran «O Bo3BpaTe rocyaapcTBy
HE3aKOHHO IPUOOPETEHHBIX aKTHBOBY, a TAKXKE CPAaBHUTEJIBHO-IIPABOBON METOM AJISI COMIOCTABIICHUS Ka3ax-
CTaHCKOW MOJIETN C TIOAXOJaMH, CYIIECTBYIOIIMMHE B CTpaHax 0OIIero 1 KOHTHHEHTAILHOTO TIpaBa.

[lepeueHr ocHOBaHMIA MTPEKpaIICHUS MTpaBa COOCTBEHHOCTH yCTAHOBIJICH B 4YacTd 2 ctaThil 249 ['paxk-
nanckoro kogekca PecryOnuku Kazaxcran (I'K). [lanHbill iepeueHb SBISIETCS HCUEPIBIBAIOIIUM, YTO CIYy-
JKHUT FapaHTUEH OT MPOU3BOJIHHOTO BMeIIaTe bcTBA. KaxIblil U3 HUX UMeeT cOOCTBEHHOE MPaBOBOE OCHOBA-
HUE U TIPOLEAYPHBIE OCOOCHHOCTH.

B cBs3u ¢ mpunatuem B 2023 rony 3akoHa PecnyOnmuku Kazaxcran «O Bo3BpaTe TocyJqapCTBY Hesa-
KOHHO NPHOOPETEHHBIX aKTHBOBY JCHCTBOBABIINE BOCEMb OCHOBAHUI OBUIM JOMOJIHEHBI IEBSATHIM — «00-
palieHue B 1I0X0/1 rocyiapcTBa UMYIIECTBA B COOTBETCTBUH € 3aKoHOoiaTesbeTBOM PecryOnnku Kazaxcran o
BO3BpaTe rocy/1apcTBY HE3aKOHHO NMPHOOPETEHHBIX aKTUBOBY (IMYHKT 9 wactu 2 crateu 249 I'K).

Pezynomamer u 06cyscoenue

[Mpekpamenue npaBa cOOCTBEHHOCTH MOKET OBITh IOOPOBOJIBHBIM, BCIIEIICTBHE YTPAThI COOCTBEHHOCTH
10 00BEKTHBHBIM IPUYMHAM HIIM OCYIIECTBIATHCS B MPUHYAUTEIbHOM Topsiake [1; 25].

[IpunyauTenbHOE NUILEHWE MpaBa COOCTBEHHOCTH MOApa3syMeBaeT IMOJ CcOO0OW MpeKpallleHHe IpaBa
COOCTBEHHOCTH IIOMHMO BOJIM COOCTBEHHHKA.

o ompenenenuto D.C. ByTaeBoii nmpekparieHre nmpaBa COOCTBEHHOCTH TIOMUMO BOJIM COOCTBEHHUKA —
3TO «IPEeyCMOTPEHHAas TPAXKJAHCKUM 3aKOHOJIaTeNIbCTBOM KOHKPETHAs! COBOKYITHOCTh IOPUINYECKUX OCHO-
BaHUH, MPEAyCMaTPUBAIONIX HE TOJIHKO HMCUEPITHIBAIOIINI TIepEYeHb CITy9aeB U3bATHUS BEIH Y COOCTBEHHH-
Ka B OJHOCTOPOHHEM MOPSJIKE, HO M TapaHTHPOBAHHYIO 3aKOHOM IEJIOCTHYIO CUCTeMY OOeclieueHHs HaJjie-
JKalleld KOMIICHCAIIUU COOCTBEHHUKY YOBITKOB B IOJIHOM 00BbEME ¥ B YIPEKAAIOIIEM MTopsake» [2; 7].

BMmecTe ¢ TeM MOIHOCTBIO COTJIACUTBHCS C AAHHBIM MOIXOA0M MPEICTABISAETCS 3aTpyIHUTEIbHBIM, TI0-
CKOJIBKY KOMIIeHcaInsl yOBITKOB MPEIyCMOTPEHa ajeKo He BO BCEX CIydasX MPHHYAUTEIBHOTO OTUYXJIe-
HUS IMYIIECTBA.

Tak, koH(UCKaNHMs, SBISAICH MEPO OTBETCTBEHHOCTH 3a MPAaBOHAPYIICHUE, OCYIICCTBIsIETCS OE3BO3-
Me31IHO, a oOpaleH’e B J0XOJ TOCyapCcTBa MMYIIECTBA, MPU3HAHHOTO HE3aKOHHO MPHOOPETEHHBIM B IIO-
psaake, ycraHoBlieHHOM 3akoHoM PecnyOmuku Kaszaxcran «O Bo3BpaTe rocyAapcTBy HE3aKOHHO HpuoOpe-
TEHHBIX aKTHBOB» (3aKOH), TaK)Ke HE MpearnojaracT BO3MEIICHHUS €ro CTOMMOCTH COOCTBEHHUKY. AHajo-
THYHO, IPH U3BSTUN UMYIIECTBA, KOTOPOE HE MOKET MIPHUHAAJIECKATh JAHHOMY JIMILY B CHIIy 3aKOHA, KOMIIEH-
carys BBITUTAYMBACTCSI HE BCET/IA MITH MOXKET ObITh OTpaHHYCHHOM.

Takum 06pa3oM, B AEUCTBYIOIIEM 3aKOHOIATEIbCTBE IPUHYTUTENFHOE JTUIIIEHUE TPaBa COOCTBEHHOCTH
BBICTYNAeT HEOJHOPOJAHBIM MHCTHTYTOM, BKIIOYAIOUIMM KaK CIydad, MPHU KOTOPHIX BO3MEIIEHHE yOBITKOB
SIBIIACTCS] 00S3aTENBHBIM (HApUMeEp, PEKBU3UINS, U3BATHE ISl TOCY/IapCTBEHHBIX HYXI), TaK U CIy4ad, B
KOTOPBIX OHO MPsIMO MCKITIOYaeTcs (KoH(uCKalys, oOpaleHne B 10X0/] ToCyIapcTBa HE3aKOHHO MpuoOpe-
TEHHBIX aKTHBOB).

Hopwma o npekpaiueHnn npaBa cOOCTBEHHOCTH B paMkax 3akoHa Pecny6nuku Kaszaxcran «O Bo3Bparte
rOCy/IapCTBY HE3aKOHHO NMPHOOPETEHHBIX aKTHBOB» PEaJN3yeTcs depe3 0coOyro MpOoIenypy: MO PEIIeHHI0
CyJla UMYIIECTBO, MPOUCXOXKACHUE KOTOPOTO HE MOJATBEP)KAAETCS 3aKOHHBIMU JOXOJaMH, oOpalmiaercs: B
COOCTBEHHOCTH I'OCYJapCTBa.

[Ipu 3TOM 0053aHHOCTH JOKa3bIBAaHUS 3aKOHHOCTH MPOUCXOXKJCHHS MMYIIECTBA BO3JIAraeTcsi Ha €ro
BIazenba oo apPUINPOBaHHBIX C HAM JIUL. AKTHBBI IPU3HAIOTCSI HE3aKOHHO MPHOOPETEHHBIMH B CBSI3H
C UX TIPU3HAHUEM CYJIOM aKTHUBAMH HEOOBSICHUMOTO MPOUCX 0K ICHHSI.

B cBoto ouepens akTHBBI HEOOBICHUMOTO MPOUCXOXKACHUS — 3TO aKTUBHI CyOBeKTa U (WiIH) ero ad-
(UIMPOBAHHBIX JIUII, COOTBETCTBHE CTOMMOCTH KOTOPBIX pa3Mepy 3aKOHHBIX JOXOI0B JTUOO MHBIX 3aKOHHBIX
HCTOYHUKOB MOKPBITUSI PACXOJIOB Ha NMPHOOPETEHHE TAKHX aKTHBOB COOTBETCTBYIOIIETO JIMIA HE JIOKA3aHO
UM Cyay B MOPsZIKE, yCTaHOBJICHHOM 3aKOHOAaTeNbCcTBOM PecnyOnuku Kasaxcran.
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Takol MOAXOA MO3BOJISET TOCYJAPCTBY M3bIMATh MMYILIECTBO, HCTOYHUKU KOTOPOTO HE MOTYT OBITH
MOJTBEPKICHBI, IPH 3TOM MPOILEAypa MPOBOIUTCA B paMKax I'pakJaHCKOTO CyJONPOU3BOJICTBA ¢ coOrone-
HUEM T'apaHTHil 3alIUTHI IpaBa COOCTBEHHOCTH.

CrnexyeT OTMETHTD, UTO B 3aKOHE yIOTPEOIISIeTCs TIOHATHE «pa3yMHasl CTETIEHb IOCTOBEPHOCTH», KOTO-
pOe OTpakaeT MOHMKEHHYIO MJIaHKY JOKA3bIBaHUS MO CPAaBHEHHIO C YTOJIOBHBIM MporeccoM. JlaHHBIN cTaH-
JapT npeanonaraet, yro ucrel (KoMuTer mo Bo3BpaTy akTHBOB) HE 00sI3aH YCTaHABJINBATH OOCTOSITEICTBA
¢ abCONIOTHOW, HEJOMYCTHMOM K COMHEHUIO TOYHOCTBIO, a JOJDKEH JTUIIb YOeIUTh CyJ B BEICOKOH BEpOST-
HOCTH TOTO, YTO UMYIIECTBO MPHOOPETEHO HE3aKOHHBIM IyTeM. [Ipr 3TOM caM TepMHH HE PACKPHIBAETCS B
3aKOHE, YTO TIO3BOJISAET CYy UCXOAUTH M3 COBOKYITHOCTH MPEACTABICHHBIX JIOKA3aTeNbCTB, NX BHYTPEHHEH
COIJIACOBAaHHOCTH, HEPOTUBOPEUNBOCTH U CBSI3U C APYTHMHU OOCTOSTEILCTBAMH JIENA.

Tako#t momxo/ OJU30K K OIEHKE JOKA3aTeILCTB, MPUHATON B CTpaHaxX ¢ CHCTEMaMH oO0IIero mpasa. B
aHII0-aMEPUKAaHCKON MPaBOBOM TPaAMLMK yCTaHOBIIEHHE (PaKTOB B cyaeOHOM pa3OupaTesbCTBE paccMaT-
pHBaeTcsl Kak BOIPOC BEPOSTHOCTH, a He aOCOMIOTHOH AocToBepHOCTH. Kak oTMedaeTcs B Hay4yHOH IOK-
TpHUHE, 000CHOBAaHHBIMH MOTYT CUHTATHCS JIUIIb T€ TUIIOTE3bl, OTHOCUTEIHHO KOTOPBIX CYy/ CHOCOOEH ycTa-
HOBHTB, YTO: &) OHHU, BEPOSITHO, UMEJIH MeCTO; 0) C BHICOKOI CTEIIEHbIO BEPOSITHOCTH MMENN MECTO; HJIH B)
MPaKTUYeCKH HECOMHEHHO MMeENU MecTo. Bce MHBIE MpeanoioKeHus He MPHU3HAIOTCS ONpaBIaHHBIMU M
MOATBEPKACHHBIMU OIBITOM U 3HaHUsMU [3; 246].

CootserctBenHo, B CIIIA chopmupoBamochk MpuMeHEHNE TPEX OCHOBHBIX CTAaHAAPTOB JTOKA3bIBAHMS:
«3a TpeJieNlaMu pa3yMHBIX coMHeHUi» (beyond a reasonable doubt) — s yrooBHBIX JIeN, «IepeBec J0Ka-
3aresnbeTB» (preponderance of the evidence) — ans OOMBIIMHCTBA TPasKAAHCKUX CIIOPOB, U «SCHBIE U yOenu-
TeNbHBIE JoKa3aTenscTBa» (clear and convincing evidence) — Ui OTAENBHBIX KaTETOPHA €, TPEOYIOIIX
MOBBIIIEHHOTO YPOBHS YBEPEHHOCTH.

B AHrnum cynpl UCTIONB3YIOT JiBa CTaHIApPTA: «3a MpeAeiaMyd PasyMHBIX COMHEHHWI» AJISl YTOJIOBHBIX
nen u «OamaHc BepostHocTei» (balance of probabilities) — mist rpakmanckux crmopoB [4; 26]. Haubonee
LUTHPYEMOE OTpe/ieieHHe CTaHAapTa «0ajaHc BEpOSITHOCTEH» MPU PACCMOTPEHUH TPAXKIAHCKUX e ObLIO
nano sopaoM Jlennunrom B ene Miller v Minister of Pensions. CornacHo ero (GopMynupoBKe, «eciv J0Ka-
3aTeJIbCTBA TAKOBBI, YTO CYJ] MOXKET CKa3aTh: MBI CUATaeM 3TO 0ojiee BEpOATHBIM, Y€M HET», TO Opems ao-
Ka3bIBAaHUS CUNTAETCS BBHITTOJIHCHHBIM; HO €CITH BEPOSTHOCTH PaBHEI, TO HET» [5; 219].

KontuHenranpHas (poMaHO-TePMAaHCKas) IPaBOBas CHCTEMa OMEPUPYET MHOHM JIOTHKOIL: 3/1eCh MpuUMe-
HSIOTCSA KOHICNIIMUA CyOBEKTUBHOTO YyOekaAeHus cynpu (intime conviction Bo @paniuu, libero
convincimento del giudice B Mtanuu, richterliche Uberzeugung B I'epmannn) — dopma BHyTpeHHeil yBe-
PEHHOCTH, KOTOpass MOXET OBITh BBIIIE, YeM OajlaHC BEPOSTHOCTEH, HO HUXKE YIOJOBHOTO CTaHAapTa «BHE
pa3yMHBIX COMHEHUI» [6].

B kazaxcTaHCKOM mpaBe MPH PacCCMOTPEHUH e 00 0OpalleHny B JOXOA rOCyIapCTBa aKTUBOB HEOOb-
SICHIMOTO TIPOMCXOXKJICHUSI 3aKpEIIeH 0COOBIN MOJXO0JI, COYETAIONINN OTNENbHBIE JJIEMEHTHI KaK 0O0IIero,
TaK 1 KOHTHHEHTAIBHOTO TipaBa. Ctarhs 28 3akoHa MpsSMO MpEayCMaTpUBaCT paclpeaciicHne OpeMeHu 10-
Ka3bIBaHHUS MEXIY UCTIIOM M OTBETYMKOM, YCTaHABJINBAs, YTO UCTEL 00s53aH C «Pa3yMHOH CTENEHBIO JOCTO-
BEPHOCTH» JI0Ka3aTh MMPHHAUICKHOCTh aKTHBOB, TOTAA KaK OTBETYMK JOJDKEH MPEICTABUTH <GICHBIE H yOe-
JIUTENbHBIC T0KA3aTeIbCTBA» 3aKOHHOCTH HCTOYHUKOB HX IPHOOPETEHHS.

Takum 00pa3oM, Ka3aXCTaHCKWH CTaHIAPT JOKA3bIBaHUS 3aHMMAET MPOMEXYTOYHOE MOJOXKEHHUE: IO
KIIIOYEBBIM OOCTOSITENBCTBAM OH MPUOIMKAETCA K «OalaHCy BEPOSITHOCTEH» B aHIVIO-aMEPUKAHCKOW CHUCTe-
Me, a 10 TpeOOBaHUIO K JIOKAa3aTeIbCTBAM OTBETUYMKA — K 0OJiee BHICOKOMY YPOBHIO YOCIHMTEIHLHOCTH, Xa-
paKkTepHOMY JUIS OTAEIBHBIX KaTETOPHH TPpaXAaHCKHUX JAe. Takoe codeTaHue OTpaKaeT CTPeMIIEHHE 3aKO-
Hognarens obecneunTh 3P PEeKTUBHOCTh BO3BpaTa HE3aKOHHO MPHUOOPETEHHBIX aKTUBOB IPH OJJHOBPEMEHHOM
COXpPaHEHWH MPOIIECCyaTbHBIX TapaHTHI CTOPOH.

Raxnouenue

AHanm3 IpaBOBOTO PETYJIMPOBAHUS MPUHYAUTEIBHOTO JIMIICHHS MTpaBa cCOOCTBEHHOCTH B PecrnyOmke
KazaxcTan mokasai, 4To JaHHBbI MHCTHTYT OXBAThIBACT KaK TPAJWIMOHHBIC OCHOBAHWS, 3aKpPEIUICHHBIC B
I'paxmaHCKOM KOJIEKCE, TAK U HOBBIE MEXaHU3MbI, CBSI3aHHBIE C OOpAIICHUEM B JIOXO]] TOCYIapCTBa aKTUBOB
HEOOBSACHUMOTO MTPOUCXOXKICHHUS. BBeIcHHE TaHHOTO OCHOBAHUS, IIPELyCMOTPEHHOTr0 3akoHoM «O BO3Bpa-
T€ TOCYJapCTBY HE3aKOHHO MPHOOPETEHHBIX aKTUBOBY, OTPAYKAET COBPEMEHHBIC TEHICHIIUH B cpepe OOphObI
C HE3aKOHHBIM 00OTaIlleHHEeM M BO3BpaTa aKTHBOB B IOCYIaPCTBEHHYIO COOCTBEHHOCTh. OCOOCHHOCTRIO Ka-
3aXCTaHCKOW MOJICIH SIBJISIETCS TepepacipeeiicHue OpeMeHH JJOKa3bIBaHUS MEXKTy HCTIIOM M OTBETYUKOM, a
TaKKe HMCIIOIB30BAHUE CTaHIApTa «Pa3yMHOH CTEMEHH JOCTOBEPHOCTH», YTO CONMKAET €€ C MOAXOAaMH,
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MpUMEHsIeMbIMU B 3apyOeXHBIX cTpaHax. [IpoBeneHHOE HcClleoBaHHE MO3BOJISET 3aKIIOYUTh, YTO JAllb-
Heillee pa3BUTHE MTPABONPHUMEHHUTEIBHON MPAKTHKU B 3TOH cdepe AOMKHO ObITh HampaBiieHO Ha (GOPMHUPO-
BaHUE €AMHOOOPA3HOTO MOHMMAHUS W MPUMEHEHHUS YKa3aHHBIX MPaBOBBIX CTAaHIAPTOB, YTO 00ecreduT d¢-
(EeKTUBHOCTh MHCTUTYTa IIPHU COOJIIOJCHUN NPUHLMIIOB 3aKOHHOCTU M COPa3MEpHOCTH BMEIIATENILCTBA B
paBo cOOCTBEHHOCTH.
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H.M. Cynnaukos

MeHIIK KYKBIFBIHAH MIKOYpJien aiibIPYIbIH TEOPHUSJIBIK KOHE KYKBIKTBIK
acnekTiiepi

3eprreynin Makcatbl — Ka3sakcran PecryOnukachlHBIH 3aHHAMAaChIHIAFbl MOXOYpIIENl MEHIUIKTEH albIpy
UHCTUTYTbIHA, COHBIH iIIiHAEe «MeMIIEKeTKEe 3aHChI3 MEJCHIeH aKTHBTEpAI KaWTapy TypaibD» 3aHbIMEH
CHII3UITeH JKaHAIBIKTapbl €CKEPE OTBIPBII, KSLICH I TEOPHSUIBIK-KYKBIKTBIK Tajay Kyprizy. Epexuie Hazap
aTalfaH MHCTUTYTTBIH MOHIH aWKbIHIayFa, OHbl MEHIIK KYKBIFBIH TOKTaTyABbIH a3aMaTThIK-KYKBIKTBIK
TETIKTEp1 )KYHECIHETI OpHBIHA, COHAl-aK MEHIIIKKE KOJI CYKIAYIIBUTBIKTHIH KOHCTHTYIUSUTBIK KEMUIIIKTEepl
MEH MEMJICKETTiH KOFaMIBIK MYIJENepiHiH apakaThIHACBHIH Oaraliayra aylapbulFaH. 3epTTey OapbIChIHIA
Kazakcran PecnyOnmkaceinely KoHCTHUTYHUMsICBI, A3aMaTTBIK KOAEKCI MEH aTajfaH 3aHHBIH HOpMalapsbl,
COHJail-aK KOHTHHEHTTIK J>XOHE aFbUILIBIH-aMEPHKAHIBIK KYKBIKTBIK JKYHelep eNepiHiH XaJlbIKapasbIK
Toxipubeci Tanpanasl. Kepcerinrenaei, Ka3akCTaHIbIK MOZETb €Ki KYKBIKTBIK IOCTYPAIH epeKIIeTiKTepiH
YINTACTHIPabl, OHBIH IMIHAE TOMEHACTIITEH IONENCY CTAaHIAPTHIHBIH («IONAIKTIH KHCHIHIBI IOPEXkeci»)
KOJIAHBUTYBIH JKOHE TAJalKep MEH JKayalKep apachlHAArbl AJJIeIJiey aybIpTHANbIFBIH Kakta Oeiryai
KaMTUABL. ATajFaH TCUI TYCIHIKCI3 IIBIFY Teri 6ap akTUBTEpl KaifTapy pociMaepiHiH THIMIUITIH apTThIpyFa
BIKTIAJI €TETiHI, ajaiiia KOJIJaHbBUIATEIH YFRIMAAPAB HEFYPIIBIM erKeH-TerKeHni peTTey i Tajan eTeTiHi aTan
oTinai. 3epTTey HoTIXKENepi MaXOYpJIen MEHIIIKTEeH aiblpy MHCTUTYTBHIHBIH OipKeJKi eMECTIriH KopceTemi:
OHBIH KelOip HbICAaHIAphl 6TEMAKbI KapacThIPabl (PEKBH3HIIUS, MEMIICKETTIK KOKETTUTIKTED YIIiH aly), al
Oackanapbl OHBI TOJBIKTal JKOKKA IIbIFapanbl (KOH(MCKALMs, 3aHCHI3 JKOJIMEH albIHFaH aKTUBTEpi
MeMJIeKeT KipiciHe aiy). MyHmall Tacil »Keke KYKBIKTapAbl KOpFay MeH 3aH YCTeMJIriH JKoHe KoFam
MYZIIeTIepiH KaMTaMachl3 €Ty KaKETTUIITHIH apachlHIAFbl Tere-TeHAIKTI OcitHeneliai. KopbIThIHIB peTiHae
Kazakcranmarel MoxOYpiienl MEHIIIKTEH alblpy MHCTHTYTHIHBIH OZ[aH Opi AaMybl OipKeNKi coT TaxipubeciH
KaJIBINTACTBIPYMEH, «IQJIAIKTIH KUCHIHIBI IOpEKeCH oJIIeMAepiH HaKThIayMeH JKoHe MEMJICKETTiH MEHIIIK
KYKBIFBIHA apajacybIHBIH OJIMIEMIUITIH KaMTaMachl3 €TyMeH OaiiaHBICTBI OONYBI THIC €KEHi aTam eTUIAL.
Byl KYKBIKTBIK JKyliere JereH CEeHIMIi HBbIFaiiTyFa jKoHEe aKTUBTEpIl KaWTapyIblH THIMAUICIH apTThIpyFa
MYMKIHIIK Geperi.

Kinm ce30ep: MeHIIIIK KYKbBIFBI, aKTUBTEp/li KaiTapy, ajblll KO0, TOPKLIEY, MOKOYpIEN HeNliKTeH IIbIFapy,
MEHIIIIK KYKBIFBIH TOKTATy, TYCIHIKCi3 IIBIKKQH aKTHUBTED, AQNIENACY aybIPTHAJBIFbI, CEHIMIUIIKTIH aKbUIFa
KOHBIMJIBI A9PEkKECi.
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N.M. Suindikov

Theoretical and legal aspects of compulsory deprivation of property rights

The aim of the study is to conduct a comprehensive theoretical and legal analysis of the institution of compul-
sory deprivation of property rights in the legislation of the Republic of Kazakhstan, taking into account the
amendments introduced by the Law ‘On the Return of Illegally Acquired Assets to the State’. Special atten-
tion is given to identifying the essence of this institution, its place in the system of civil law mechanisms for
terminating ownership rights, and assessing the balance between constitutional guarantees of property rights
and the public interests of the state. The study analyses the provisions of the Constitution of the Republic of
Kazakhstan, the Civil Code and the aforementioned Law, as well as international experience from countries
with continental and Anglo-American legal systems. It is shown that the Kazakh model combines features of
both legal traditions, including the application of a reduced standard of proof (‘reasonable degree of certain-
ty’) and the redistribution of the burden of proof between the plaintiff and the defendant. It is noted that this
approach contributes to the effectiveness of procedures for the return of assets of unexplained origin, but re-
quires more detailed regulation of the concepts used. The results of the study indicate the heterogeneity of the
institution of compulsory deprivation of property rights: some forms of it involve compensation (requisition,
seizure for public use), while others exclude it entirely (confiscation, conversion of assets of illegal origin in-
to state revenue). This approach reflects the balance between protecting private rights and the need to ensure
the rule of law and the interests of society. It is concluded that further development of the institution of com-
pulsory deprivation of property in Kazakhstan should be linked to the formation of uniform judicial practice,
clarification of the criteria for ‘reasonable degree of certainty’ and ensuring the proportionality of state inter-
vention in property rights, which will strengthen confidence in the legal system and increase the effectiveness
of asset recovery.

Keywords: property rights, asset recovery, seizure, confiscation, compulsory alienation, termination of prop-
erty rights, assets of unexplained origin, burden of proof, reasonable degree of certainty.
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