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Features of the constitutional and legal regulation of the energy security system of the
Republic of Kazakhstan: current state and prospects

The article discusses issues related to the definition of mechanisms and legislative provision of energy securi-
ty. The relevance of the study is due to the emergence of new challenges and threats in this area, which re-
quires timely response and legislative consolidation of the necessary measures. Energy security is an essential
aspect of national security, as it directly affects the stability of the State, its economic development and the
social well-being of citizens. In the legislation of the Republic of Kazakhstan, the concept of “energy securi-
ty” is characterized by its versatility and breadth, however, there is no clear definition in regulatory legal acts.
In some cases, it is mentioned only descriptively. In turn, the Constitution of the Republic of Kazakhstan,
laws and other regulatory legal acts do not provide a sufficiently clear definition of the concept of “energy se-
curity”. It is necessary to develop an algorithm of legal argumentation for a clear and precise definition of this
term in legislation. This will create a more specific and understandable legal framework for ensuring energy
security. As a result, we will be able to better understand what responsibilities the state, private companies
and citizens have in protecting energy resources and infrastructure. Since energy security is an integral part of
national security, the precise definition of this concept in the legislation of the Republic of Kazakhstan will
contribute to strengthening stability in the state. This will allow the government to coordinate its efforts to
protect energy resources more effectively and make the country more resilient to external and internal threats.

Keywords: energy security, national security, constitutional and legal regulation, energy security system, el-
ements of energy security, energy interests, threats to energy security.

Introduction

The energy security of the Republic of Kazakhstan is an essential component of national security,
which directly affects the economic development, political stability and social well-being of the state. De-
spite the growing number of publications on this topic, at the moment there is no comprehensive approach to
understanding the energy security system of the Republic of Kazakhstan from the point of view of constitu-
tional law. Conducting such a study will have important implications both for the practical realization of the
country’s energy security and for the theory of law, as it will deepen our knowledge in this area.

At the same time, it is obvious that energy security has gradually become a vital factor in the economic
independence and national sovereignty of the Republic of Kazakhstan, one of the main guarantees and foun-
dations of the sustainable development of the state. In this regard, the formation and implementation of state
policy in the field of energy security are becoming extremely important and necessary tasks.

“ Corresponding author’s e-mail: askar_kukeyev@mail.ru

Cepus «[lMpaBo». 2025, 30, 2(118) 7


https://doi.org/10.31489/2025L2/7-16
mailto:askar_kukeyev@mail.ru
mailto:askar_kukeyev@mail.ru
https://orcid.org/0000-0002-2851-7306

A.K. Kukeyev

Currently, energy security occupies a special place among the priority areas, requiring increased atten-
tion and effective government regulation. The improvement of state policy in the field of energy is a key fac-
tor contributing to ensuring an adequate level of energy supply to the country and the full-fledged socio-
economic development of society and the state as a whole. In the context of increasing demand for energy
resources, the study of the energy security of the state is becoming particularly relevant.

In the process of studying energy security, it is necessary to pay attention both to the analysis of the
state of the energy industry as the foundation for the energy supply of the national economy, and to the level
of protection of the economy of society and the state from external negative influences, real and potential
threats. It is important to note that energy security directly affects the level of household energy supply. In
addition, it has an indirect impact on all aspects of society and the environment through man-made factors.

Methods and materials

In the course of the research, the formal logical method and the method of technical and legal analysis
were used, existing scientific positions were analyzed, the essence of a number of theoretical positions was
formulated and disclosed, in particular, when the author constructed definitions of the concepts of energy
security. The systematic method allows us to consider the energy security system as a complex system that
includes the following interrelated elements: energy sources, energy transportation capabilities, energy dis-
tribution, energy consumption, and regulatory and legal regulation. The structural and functional method al-
lowed us to investigate the main elements of energy security, including existing types of threats.

Results

In the scientific literature, when talking about related fields such as energy, economic, and national se-
curity, the terms “structure” and “system” are often used to analyze their component parts. These terms are
often used synonymously or it is noted that “structure” is the main characteristic of a “system.”

In our study, we will use the term “‘system” because, in our opinion, it more accurately reflects the es-
sence of the phenomenon. It indicates not only the constituent elements, but also their interrelationships and
possible dynamic changes. By security structure, we mean the varieties of a certain type of security. For ex-
ample, the types of national security include economic, information, environmental, energy, and other types
of security.

Considering national security as a general concept encompassing energy security, Yu.N. Tuganov notes
that it is a system composed of interrelated hierarchical elements (subsystems) that are integrated and guided
by a common purpose. The constituent elements of this system are threats, interests and factors influencing
them, as well as methods of ensuring national security.

The author offers the following understanding of the national security structure: 1. An object is a person
and a citizen, society and the state, as well as their vital interests, which are called national. 2. A subject is a
state and non-state institutions that form a system for ensuring national security. 3. Targeted activities aimed
at protecting national interests from various threats.

The national security system is a complex mechanism that includes many needs, interests and values
that are the basis for the existence of an individual, society and the state. It covers both internal and external
threats and dangers, as well as various factors affecting the level of national security. Such factors include
natural, man-made and anthropogenic phenomena that can both contribute to and create obstacles to the sta-
bility and well-being of the nation. An important role in the system is played by state and non-state institu-
tions that combine their efforts to protect and promote national interests and values. Their interaction is car-
ried out within the framework of legislation, which ensures the legality and transparency of their activities
[1; 21].

It can be assumed that any system created by a person to achieve his goals is aimed at meeting the
needs and interests of people. Therefore, taking into account the above definitions, the center of the energy
security system is its object — man, society and the state, as well as their interests. The distinct characteris-
tics of this facility are most clearly reflected in its energy-related interests, which will be examined in detail
in a subsequent section.

When we talk about the security system, we are simultaneously aware of the existence of certain threats
to this security. Without these threats, there would be no need to create such a system, which makes it possi-
ble to identify threats as the second main element. The third defining element is the purposeful activity of
energy security entities, which can have an impact on the two previous elements.
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Features of the constitutional and legal regulation...

Let’s consider these elements in detail and find out the constitutional and legal features. The Law “On
National Security of the Republic of Kazakhstan” defines national interests as a set of legally recognized po-
litical, economic, social and other needs of the Republic of Kazakhstan, the implementation of which de-
pends on the ability of the state to ensure the protection of human and civil rights, the values of Kazakh soci-
ety and the foundations of the constitutional system [2].

Therefore, it is essential to identify the place of energy issues in the framework of national interests and
understand how they relate to common interests, national interests, and the energy interests of our country.

Interest in constitutional law arises from the desire of various individuals and groups, based on their
own specific needs and benefits. These interests are directly addressed and supported by the provisions of the
Constitution and laws of Kazakhstan, ensuring their satisfaction. These interests have a high level of im-
portance and priority, serving as a fundamental basis for their realization. They cover a wide range of sub-
jects and issues, characterized by a universal legal nature. Additionally, they are guaranteed by the law,
providing reliable protection for their implementation.

It is essential to differentiate between private interests that belong to individuals and those that represent
the interests of social groups, as well as public interests that represent the broader interests of society. Public
interests often arise from a balance between different group interests.

It is also important to note the difference between public and state interests. There are notable parallels
among these interests, given that the state is fundamentally composed of its people. However, state interests
are, in essence, efforts by the government — through official agencies and representatives — to interpret,
shape, and institutionalize public interests within the framework of laws and regulations.

Regarding the distinction and possible conflict between public and private interests, it is correct to con-
sider these interests as interests of different levels. E.V. Chikunova argues that the basis for resolving the
contradictions between the interests of various actors should be based on a fundamental principle: the state,
through its law-making bodies, should aim to ensure that the observance of public interests benefits every
bearer of a private interest. At the same time, it is essential to limit the expression of subjective interests that
are not in line with the interests of society or the state, and to educate their bearers about these differences.
This can be achieved by raising awareness among the holders of private interests [3; 308].

This allows us to understand that public and private interests should not be in conflict or opposed to
each other. Instead, the realization and protection of public interests creates conditions for the free realization
of private interests.

Competition can only occur between the interests of individuals and social groups, as they can differ
greatly from each other and have unique characteristics due to the nature of each entity. If we refer back to
the previously discussed definition of national interests, they represent public interests that are essential for
ensuring a sufficient level of national security.

V.V. Mamonov points out that national interests have a strong state-legal importance and are usually
embodied in legal regulations and protected through the use of state enforcement [4; 54-55]. These are the
most important characteristics of this concept.

Energy interests are the concerns and needs of various entities related to meeting the demand for fuel
and energy resources.

Thus, it is clear that energy interests are both private and public concerns of all parties in meeting the
demands for fuel and energy resources. We can also formulate national energy interests differently as public
energy interests. Usually, such interests are fixed in the form of state interests, which are formulated by offi-
cial authorities.

Taking into account the provisions of Article 1 of the Constitution of the Republic [5], the highest val-
ues of Kazakhstan are the human being, his life, rights, and freedoms. Therefore, the guarantee of human and
civil rights and freedoms is a fundamental national interest that cannot be achieved without the proper pro-
tection of energy interests.

The energy security system of Kazakhstan is based on the prioritization of national interests in the ener-
gy sector. However, it also considers the interests of each citizen, society, and the state as a whole. When
analyzing threats to Kazakhstan’s energy security, it is important to note that they are varied and constantly
evolving, making it difficult to define them clearly. In foreign literature, these threats are often described in
terms of risks or dangers.

In general, threats to energy security always pose a threat to the entire society, which cannot exist with-
out energy services provided and necessary for the population, economy, and the country’s defense capabil-
ity [6; 68]. In the scientific literature, threats to energy security are often understood as actions, events, phe-
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nomena, or a combination of these factors that pose a danger and are aimed at violating energy security as a
whole or its individual components or directly at its participants [7; 148].

The key to comprehending energy security threats lies in their systematic classification based on a di-

verse and well-established set of criteria. Energy security threats can be classified as follows:

. By origin: internal or external.

. By focus on specific economic activities: industrial, transportation, food, or household.

. By duration: long-term or short-term.

. By source of danger: natural, human-made, or anthropogenic.

. By form: political, informational, economic, military, psychological, or technological.

. By targeting specific energy facilities: mining, transportation, processing, or production.
. By potential or real action [7; 151].

Various classifications of threats to energy security can be found in the foreign scientific literature.
Some scientists divide these threats into four categories:

1. Threats caused by human activity.

2. Problems caused by shortcomings in technology.

3. Risks associated with the characteristics of energy resources.

4. Environmental factors that pose a threat.

It should be noted that some threats can simultaneously belong to multiple categories.

Jim Watson identifies the following types of threats: 1) depletion of fossil fuels; 2) insufficient invest-
ments in energy infrastructure; 3) failure of technology and infrastructure; 4) deliberate disruptions in the
energy sector [8].

I. Manzhul, based on a detailed analysis of various classifications of threats to energy security, suggests
the following criteria: 1) by factors: objective and subjective; 2) by object of occurrence (resources: coal, oil,
gas, hydropower, nuclear energy, alternative sources); 3) by subject of occurrence; 4) by areas of occurrence:
political, eco economic, socio-economic; 5) by scale: global, regional, local; 6) by sources of origin: natural,
man-made, anthropogenic; 7) by duration of action: one-time, short-term, medium-term, long-term; 8) by
scale of damage or danger: minor, significant, catastrophes; 9) by nature of impact on the energy sector: di-
rect impact, indirect impact; 10) if possible, forecast: expected, unpredictable; 11) by degree of overcoming:
remedial, non — regenerative [9; 71].

In addition, Article 22 of the Law “On National Security of the Republic of Kazakhstan” [2] also con-
tains various types of threats to energy security. This includes the state of protection of fuel and energy, oil,
gas and nuclear energy complexes of the economy from actual and potential threats. The state is able to en-
sure energy independence and sustainable development in order to meet the needs of society and other states
for energy resources.

We believe that threats and their types form the basis for dividing the energy security of the Republic of
Kazakhstan into different components.

Energy security can be divided into two main categories:

1) Raw material security: availability of own energy sources such as oil, gas, coal and uranium, as well
as renewable sources; diversification of energy supply by using various types of fuel and technologies; de-
velopment of infrastructure for extracting, transporting and storing energy resources.

2) Energy efficiency and energy conservation (saving resources by reducing energy consumption
through the use of more efficient technologies and equipment); environmental sustainability (reducing
greenhouse gas emissions and pollution of air, water, and soil); energy infrastructure development (construc-
tion and modernization of power plants, networks, pipelines, and other facilities to ensure the stability of the
energy system against external and internal threats.

Threats to energy security significantly influence the formation of the state’s energy policy, which
should be aimed at minimizing the effects of energy threat factors. Thus, threats significantly direct the activ-
ities of the state and determine priority areas of activity in the energy sector, which include the following sets
of measures:

1) legal (development and improvement of legislation);

2) organizational and managerial (effective management system);

3) financial and economic (ensuring investments);

4) social (safe conditions and decent pay);

5) technical (compliance with regulations in the construction and operation of energy facilities); [9; 71];

6) scientific and technical (development and implementation of new technologies).

~NoO ok, W
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The third key element of the energy security system of the Republic of Kazakhstan is the purposeful ac-
tivity of energy security entities, which is capable of influencing the object of energy security (including en-
ergy interests) and threats to energy security.

In a broad sense, we can consider all subjects of constitutional law, without exception, as subjects of
energy security, since each of them is capable of influencing the above-mentioned aspects of energy security.
In view of this, ensuring energy security is a complex process involving not only government agencies, but
also civil society institutions, as well as citizens authorized by law to protect national interests. These entities
actually form a system aimed at ensuring energy security.

However, as scientists note, it is important to distinguish between a security system, including energy,
and a system for its provision. The first aspect reflects the balance of interests and threats, incorporating
measures implemented by various government agencies to address these challenges. The second is an organ-
izational structure consisting of government institutions, forces, means, and constitutional human rights and
freedoms. At the same time, security activities should be carried out exclusively within the framework de-
fined by the Constitution and laws of the Republic of Kazakhstan.

Discussion

The legislation of the Republic of Kazakhstan does not clearly define the term “energy security”. Even
the country’s main law, the Constitution, does not disclose this concept. The Constitution establishes the
general principles and foundations of the state structure, as well as the rights and freedoms of man and citi-
zen, without going into detail in specific areas. However, various articles of the Basic Law mention such
terms as “environmental security”, “information security”, “national security”” and “public security” [5]. The
issue of including the concept of “energy security” in the Constitution is debatable. Since the Basic Law is
the main law of the state, including too detailed or specific provisions in it may lead to its overload. In addi-
tion, a clear definition of energy security may limit flexibility in decision-making. Government agencies
must be ready to quickly respond to new challenges and threats, since the modern world is changing rapidly,
and what seems relevant today may lose its significance in the future.

In various regulatory documents and scientific studies one can find various definitions and interpreta-
tions of the concept of “state energy security”.

The concept of energy security is enshrined in the Law “On National Security of the Republic of Ka-
zakhstan”, where paragraph 1 of Article 22 states that it is “a condition that provides for the state of protec-
tion of the fuel and energy, oil and gas and nuclear energy complexes of the economy from real and potential
threats, in which the state is able to ensure energy independence and their sustainable development to meet
the needs of society and the state for energy resources™ [2]. That is, the legislator in this case considers ener-
gy security as an element of economic security, which, in turn, is an integral part of the national security of
the Republic of Kazakhstan.

In the “Concept of Development of the Uranium Industry and Nuclear Energy of the Republic of Ka-
zakhstan for 2002-2030” of August 20, 2002, which is no longer in force, a definition was provided: “Ener-
gy security is a guaranteed, reliable energy and fuel supply necessary for the sustainable functioning of the
material production and social sphere sectors on an economically reasonable basis under normal conditions,
as well as their survival under emergency circumstances” [10]. This approach corresponds to the definition
of energy security given by the World Energy Council: “...Energy security is the confidence that energy will
be available in the quantity and quality required in the given economic conditions” [11].

If we talk about strategic documents, there is a Concept for the development of the fuel and energy
complex of the Republic of Kazakhstan for 2023-2029. This document addresses energy security in various
aspects. First, the strategy emphasizes that energy security is essential to ensure the sovereignty of Kazakh-
stan. Second, the energy infrastructure is seen as a flexible tool for ensuring reliable and safe energy supply.
Third, projects to create new oil infrastructure, expand and construct all types of energy generation based on
renewable sources, and develop emergency response plans for all businesses are seen as key measures to en-
hance the energy security of Kazakhstan.

In this concept, the concept of energy security is mentioned frequently, but in the context of risks, pro-
spects and tasks associated with this area. However, a clear definition of “energy” security is missing in the
document [12].

In scientific research, the category of “energy security” is interpreted in broad and narrow meanings,
expanded or with an emphasis on key aspects of the sphere. Thus, D. Yergin quite succinctly defines the cat-
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egory under study, namely as “the availability of sufficient reserves at affordable prices”, but does not take
into account the closed cycle of production and energy carriers [13].

An interesting definition of “energy security” is proposed by Sanam Haghighi, who concludes that the
generally accepted practical definition is “the concept of adequate energy supply and reasonable price”, that
is, energy must be physically accessible and its price must be reasonable” [14; 14].

According to this approach, we can cite the interpretation of C. Winzer, who, based on his own convic-
tions, considers energy security as a “process of continuity of energy supply in accordance with needs”. At
the same time, the author suggests considering such components of security as economic, environmental and
social in the context of risks that should be limited or avoided by means of the measurement algorithm he
proposed: “state influence, the scope of the threat, the speed of the threat impact, the size of the threat im-
pact, the sustainability of the threat consequences, the spread of the consequences of the threat, the features
of the threat impact, the certainty of the threat” [15].

Researchers A. Cherp and J. Jewel limit the meaning of the essential content of energy security to an
emphasis only on avoiding threats to the security of “important energy systems”, which include energy and
technological resources based on their direct affiliation with the “energy flow” [16; 417].

B. Sovacool and M. Brown, analyzing energy security for a long time in their scientific publications,
came to the conclusion that it changes under the influence of the following factors: the availability of energy,
its accessibility, the efficiency of its use, and the environmental friendliness of its use [17].

E.E. Leukhina considers energy security as a state of protection of the energy interests of various sub-
jects, which in turn is based on public relations regulated by the norms of law. However, it is fair to note that
in our case it is advisable to say that these public relations are based on the appropriate state of protection of
interests, since the economic aspect is decisive and basic, and already on the basis of the corresponding eco-
nomic state certain public relations in the field of law arise and change [18; 18].

Most Kazakh scientists consider energy security issues at the macro level and consider it an integral
part of national and economic security. Thus, Yelibayeva A. considers the problems of energy security from
the point of view of the economic efficiency of the fuel and energy complex and its minimal negative impact
on the environment. This is especially important for our Republic at the present [19; 48].

The above definitions confirm the previously stated theses and also prove that:

- energy security is an integral part of economic and national security;

- energy security implies certain real and potential threats in the energy sector and the ability to coun-
teract them;

- is aimed at the stability of the existing system of ensuring the energy needs of various entities;

- is associated with the availability of energy or fuel and energy resources at an economically affordable
price;

- the leading place is occupied by ensuring state interests in the energy sector (from time to time the
concept of energy interests is used).

So, in our opinion, energy security, as an object of state policy, should be understood as a set of public
relations that are regulated by legal norms. This makes it possible to achieve national energy interests, ensure
the economic sovereignty of both individuals and legal entities, as well as the state as a whole. In addition,
energy security is aimed at preserving the natural environment by eliminating existing threats.

As can be seen, in all regulatory definitions and most economic definitions, energy security is consid-
ered as a certain state. Other economic definitions also consider it as the ability of the state to counter threats.
In other words, energy security is often considered as a state that is already characterized by protection from
threats in the energy sector. This approach may somewhat narrow the concept of energy security. Only in
legal definitions energy security is considered as a system of public relations that develops in the relevant
sphere of society’s activity.

At the moment, to ensure the energy security of a single country, it is necessary for its energy system to
be in a state that allows it to supply the economy and social sphere with energy resources technically relia-
bly, stably, economically efficiently and taking into account environmental standards. This should happen
despite the existing and predicted negative internal and external factors.

Energy is one of the traditional regulated industries, given that: 1) energy is a strategic sector of the
economy of any state. Sustainable, reliable, safe and affordable energy supply is necessary for the function-
ing of other sectors of the economy, the effective operation of the state and the normal existence of society;
2) access to modern energy services is a prerequisite for successful human participation in social and eco-
nomic life, proper implementation of their rights and freedoms; 3) energy security of the state is one of the
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main areas of national security of the state; 4) the functioning of the energy sector is inextricably linked with
the risk to the environment; 5) energy is one of the areas of existence of natural monopolies [20; 45-46].

It should be noted that these areas generally coincide with the priorities for ensuring energy security de-
fined by the International Energy Agency, the International Monetary Fund, the World Bank, and other in-
ternational institutions engaged in research and implementation of specific projects in this area.

In recent years, new threats to the sustainable functioning of the country’s energy sector have emerged
in the energy sector. President Kassym-Jomart Tokayev emphasized “the problems of infrastructure deterio-
ration, which affects the pace of industrialization of our country” [21]. Therefore, previously adopted mech-
anisms and tools for management activities in the field of energy security also need to be revised.

In light of these circumstances, the issue of improving legislation related to energy security has become
particularly important for the Republic of Kazakhstan over the past five years. This is due to the fact that
previously adopted legislative acts designed to address practical issues in this area proved unable to reflect
the current challenges and new threats faced by the country.

Conclusions

The energy security system of the Republic of Kazakhstan is based on its object, which is a set of ener-
gy interests of citizens, state and non-state institutions, as well as society and the state as a whole. A special
role in this facility is played by national interests in the field of energy, the protection of which is an essential
condition for ensuring an adequate level of energy security and respect for the constitutional rights and free-
doms of citizens.

This facility is constantly facing threats to energy security, which largely determine the energy policy of
the state. It should be aimed at minimizing the impact of factors that pose a threat to energy security. Threats
also serve as the basis for structuring the energy security of the Republic of Kazakhstan into various types.

Thus, the energy security system of the Republic of Kazakhstan is a set of dynamic elements that are
constantly in the process of development and interact with each other. Despite the certain attention of legisla-
tors to the regulation of energy security as one of the most important components of national security, a nec-
essary condition for the sustainable development of the state, economically efficient and environmentally
sound provision of energy resources, the current regulatory legal acts do not specify the principles of ensur-
ing energy security of the Republic of Kazakhstan.

It is also important for specialists in the field of constitutional law to explore topical issues such as the
right to access energy services, the right to energy security, as well as to study their guarantees and imple-
mentation features. Also, in the process of developing the conceptual and categorical research apparatus, it is
important to expand the content of the concept of “energy security”. This will allow us to consider energy
security in a broad and narrow context, as well as highlight energy security at the level of a person, a country
and the international community.

In our opinion, in modern conditions, the energy function of the state is of particular importance, which,
like its other external and internal functions, requires both deep theoretical understanding and legislative
consolidation. This, first of all, should be reflected in the functional and competence characteristics of public
authorities and officials responsible for the implementation of energy policy.
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A K. Koxkees

Kazakcran Pecny0,1MKacbIHBIH 3HEPreTUKAJIBIK KAYilNCi3aiK xKylieciH
KOHCTUTYHHUSUIBIK-KYKBIKTBIK PeTTEYAiH epeKuIeiKTepi:
Kasipri skaraabl :KIHe 00J1aIAFbI

Makanana dHEpreTHKANbIK KayilCi3MiKTi 3aHHAMAJbIK KAMTaMAachl3 €Ty JKOHe MEeXaHHU3MIEPiH aHbIKTayFa
0aliIaHBICTEI MAceJeNnep KapacThIPBUIFaH. 3epTTEY/iH ©3eKTLIIr OCHI calafa yaKTBUIBI OpPEKeT eTyHl XKoHe
Ka)XXeTT1 [IapajapAbl 3aHHaMAIBIK TYPFBIIAH OCKITYHI Tanall eTeTiH jKaHa ChIH-KaTepliep MEH KayilnTepliH
naiina OoJybIMEH OaiaHBICTBI. DHEPreTHKANBIK KayilCi3MiK YITTHIK KayillCi3MiKTiH MaHBI3bI acHeKTici,
OUTKEHI 0J1 MEMJICKETTiH TYPaKThUIBIFbIHA, OHBIH YKOHOMHUKAJIBIK JaMYbIHA JKOHE a3aMaTTap/blH JICYMETTIK
an-aykaTblHa Tikeneidl ocep eremi. Kasakctan PecnyOnukachlHBIH —3aHHAMAachlHIa —«IHEPreTHUKAJIBIK
Kayirci3mik» YFbIMBI )KaH-)KaKTHUIBIFBIMEH JKOHE KCHJITIMEH CHNaTTajajbl, ajaiiia HOPMaTUBTIK KYKBIKTBIK,
aKTiJIep/ie OHBIH HAKTHI aHBIKTaMAackl KOK. Keilbip jkarqainap/ia o TeK CUIMATTaMANBIK TYP/e alThuIaasl. O3
keseringe, Kasakcran Pecry6nukacsiabiy KOHCTUTYIHSICHI, 3aHIaphI xKoHe 6acKa 1a HOPMATUBTIK KYKBIKTBIK,
aKTUIepl «IHEPreTHKAIBIK KayIlCi3MiKk» TYCIHITiHE JKETKUTIKTI HAKTHI aHbIKTaMa OepMeiini. 3aHHaMama Ochl
TEPMHH/II HAKTBI JKOHE [OJ aHBIKTay YIIH KYKBIKTBIK JQJIENJEy AITOPUTMIH o3ipiey Kaxker. By
JHEPreTHKANBIK KayilCi3miKTi KaMTaMachl3 €Ty YIIiH HEFypJbIM HAaKThl )KOHE TYCIHIKTI KYKBIKTBIK HeTi3
KypyFa MyMKiHaik Oepeni. Horikecinne 6i3 MeMIIEKeTTiH, )KeKe KOMITaHHMSUIAPIbIH XKOHE a3aMaTTap.blH
JHEPreTHKANBIK PecypcTap MeH MH(PaKYpbUIBIMIBI KOPFay callachlHIAFbl KaHAal MiHmeTTepi 6ap ekeHiH
JKaKChI TYCIHE anambI3. DHEPreTHKAIbIK Kayilci3AiK YATTHIK Kayilci3aiKTiH Kypamaac 0eiri OonFaH/IbIKTaH,
Kazakcran PecnyOnmikachbiHBIH 3aHHAMACBIHIA OYJI YFBIMIBI HAKTHI aHBIKTay MEMJICKETTEr TYPaKThUIBIKTHI
HBIFANTYFa BIKIAJ eTei. by YKiMeTke dHepPreTHKANBIK pecypcTapbl KOPFay JKOHE €JJli CBIPTKBI KOHE 1IIKi
Kayin-KaTepiepre TO3IMIi eTy KeHIH/eT] KYII-KirepiH THIMI yillecTipyre MyMKIiHIIK Oepexni.
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Kinm ce30ep: sHepreTHKaiblk KayilCi3fiK, YITTHIK KayilCI3AiK, KOHCTHTYLHSJIBIK-KYKBIKTBIK pETTEy,
SHEPTeTHKAJIBIK KayilCi3miK XKyieci, SJHepreTHKANIBIK KayillCi3AiK 3JIeMEeHTTepl, SHEPreTUKAJbIK MYAIeIep,
SHEPreTHKAJBIK Kayilci3aik KaTepi.

A.K. Kykees

Oco0eHHOCTH KOHCTUTYIIHOHHO-TIPABOBOI0 PeryJMpoOBaHusi CHCTEMbI
HepreTruyeckoi 6esonacnocTu Pecnydamkn Kazaxcran:
COBPEMEHHOE COCTOSIHUE H MEePCIEKTHBbI

B cratee paccmarpuBaroTCs BONPOCHI, CBSI3aHHBIE C OMPEAETIeHHEM MEXaHU3MOB U 3aKOHOJATENIBHOTO obec-
MEeYEeHHs SHEPreTU4ecKoil 6e30macHOCTH. AKTYalbHOCTh HCCIIEAOBAaHHS OOYCIOBIECHA IMOSBICHHEM HOBBIX
BBI30BOB M yIp0O3 B JAHHOH cdepe, 4To TpeOyeT CBOEBPEMEHHOTO PearupoBaHus U 3aKOHOAATENbHOTO 3aKpe-
IUICHUSI HeOOXOAMMBIX Mep. DHepreTrdeckas 0€30MacHOCTh IpecTaBsieT co0oi Hanboee BayKHBIA acIIeKT
HAI[MOHAIBHON 0€30MaCHOCTH, TIOCKOJIBKY OHA HAaNPSAMYIO BIIHACT Ha CTAOMIIBHOCTB TOCYIapCTBA, €r0 S9KOHO-
MHYECKOE Pa3BUTHE M COLManbHOE Oiaromonyudue rpaxiad. B 3akoHonmarensctBe Pecrny6nuku Kaszaxcran
HOHSTHE «IHEpreTnieckas 0e30IacHOCTh» XapaKTepPH3yeTCss MHOTOIPAHHOCTBIO M IIUPOTOH, OAHAKO B HOP-
MAaTHBHO-TIPABOBBIX aKTaX OTCYTCTBYET €ro 4€TKOE OmpeleneHne. B HEKOTOPHIX Cydasx OHO yHOMHHAeTCs
JIMILIB onucaTenbHo. B cBoro ouepens, Koncrtutynus PK, 3akoHbl U apyrue HOpMaTUBHO-IIPABOBbIE aKThl HE
JAI0T TOCTATOYHO YETKOTO OMpEIeICHHs MOHITUIO «3HepreTndeckas 6e30macHOCTb». B cBsA3m ¢ 3THM, HE0O-
XOAUMO pa3paboTaTh ANTOPUTM IOPUIMUYECKON apryMEHTAINH, MO3BOJIIONIMN SICHO U TOYHO ONpPEAEIUTH
9TOT TEPMHUH B 3aKOHOAATENILCTBE. DTO CO31acT 0ojee KOHKPETHYIO U IOHATHYIO IPaBOBYKO OCHOBY IS
obecriedeHns1 PHePreTHIecKoi 6e30macHOCTH. B pesynabraTte Mbl CMOXKEM JIydIlle TIOHATh, KaKHe 00I3aHHOCTH
€CTh y TOCYJapCTBa, YaCTHBIX KOMIIAHUH M TPaXKIaH B cepe 3alIuThl SHEPIreTHUECKUX pecypcoB M MHMpa-
CTPYKTYpHI. IloCKONIBKY SHepreTmueckasi 0€30IacHOCTH SIBISIETCS HEOTHEMJICMOW YacThIO HAI[MOHAIBHOM
6€30MacHOCTH, TOYHOE OMpEAEIeHHe 3TOr0 IOHATHA B 3aKoHoAaTenbcTBe PecrmyOmmkm Kasaxcran Oyner
CHOCOOCTBOBATh YKPEIUICHUIO CTAOMIIBHOCTH B TOCYZapcTBE. DTO MO3BOJIUT IPABHTENBCTBY Oonee sddek-
THBHO KOOPJMHHPOBATH CBOM YCHIIHS IO 3aIIUTE YHEPTeTHIECKUX PECYPCOB U CIENaeT CTpaHy 0oiee ycToi-
YHBOW K BHEIITHUM ¥ BHYTPEHHHM YTPO3aM.

Kniouesvle cnosa: sHepreTuyeckas 0€30MacHOCTb, HALIMOHANbHAS 0E30M1aCHOCTb, KOHCTUTYIIMOHHO-TIPABOBOE
peryInpoBaHue, CHCTEMa SHEPreTHUECKOil 0e30MacCHOCTH, 3IEMEHTHl SHEPreTHUecKoil 6e30MacHOCTH, dHEp-
reTHYeCKHe HHTEPECH], yrPO3bl SJHEPTeTHIECKOH O€3011acHOCTH.
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Legal regulation of migration processes: regional experience and legislation
of the Republic of Kazakhstan

Migration processes are of specific significance within the Republic of Kazakhstan, and national poli-
cies attach great importance to their development, including with regard to legal regulation. The ur-
gency of the problem is due to the fact that the most important and least solvable problem of migra-
tion legislation is directly related to its ability to coordinate a wide range of social problems. This is
mainly related to the issues of entry of foreign citizens and stateless persons, as well as the legal or il-
legal stay of these persons in foreign countries. At the regional level, measures aimed at combating
the problem of illegal migration represent a set of effective immigration legislation, its prevention and
enforcement. Therefore, the article attempts to identify and analyze the legal and regulatory basis of
migration policy of the European Union (hereinafter — EU), the Eurasian Economic Union
(hereinafter — EAEC), the Commonwealth of Independent States (hereinafter — CIS). The
regulation of migration processes in Kazakhstan was examined through an analysis of the Republic of
Kazakhstan’s migration policy and the existing foreign policy tools for managing international
migration. Furthermore, the effective practices of regional organizations in handling migration flows
were discussed, along with suggestions for enhancing the management of migration processes in the
Republic of Kazakhstan. Based on the assessment of the preferences and drawbacks of the migration
process in the Republic of Kazakhstan, it has been determined that there is a necessity to enhance the
legal frameworks for executing national migration policies. Moreover, there’s a have to be support
collaboration between Kazakhstan and CIS and EAEC member states through bilateral and
multilateral agreements to prevent illegal labour migration.

Keywords: migration process, migration policy, national policy, EU, EAEU, CIS.

Introduction

One of the most critical challenges facing contemporary society is the legal governance of migration
processes. It is evident that aligning migration management with international standards while safeguarding
the rights of migrants represents a pivotal focus of the Republic of Kazakhstan’s policy initiatives. On the
one hand, the reason for the expansion of the scale of migration processes, as a result of conflicts, wars,
natural disasters, can be seen that the number of people who were most likely to forcibly leave their country
is increasing. On the other hand, it is linked to economic factors, since each country has a different level of
wages. This situation encourages people to cross the borders of neighboring countries and earn money [1].

In the address to the citizens of Kazakhstan titled “Strategy “Kazakhstan-2050”: A New Political
Course for the Established State”, there is a notable focus on the importance of tackling migration issues
within the nation and improving supervision of migratory flows coming from adjacent countries [2].

Kazakhstan has held some activities related to the migration field, but the resolution of issues related to
migration processes remains one of the important issues on the agenda. The Republic of Kazakhstan, actively
involved in modern international migration processes, is currently looking for effective tools to manage
migration for the benefit of society and the state. The solution of labor migration issues is also given great
attention by international communities, and it is also important to consider their experience in practice.

Methodology and methods

In the study of the article, Resolution of the Government of the Republic of Kazakhstan dated
December 30, 2022 No. 961 “On approval of the concept of migration policy of the Republic of Kazakhstan
for 2023-2027”, as well as the Law of the Republic of Kazakhstan dated May 13, 2020 No. 327-VI “On

“ Corresponding author’s e-mail: ainur.narimbaeva@mail.ru

Cepus «[lMpaBo». 2025, 30, 2(118) 17


https://doi.org/10.31489/2025L2/17-24
mailto:ainur.narimbaeva@mail.ru
mailto:maksat_7124@mail.ru
mailto:ainur.narimbaeva@mail.ru
https://orcid.org/0009-0001-2667-9096
https://orcid.org/0009-0007-8133-8124

A.J. Narimbaeva, M.B. Abayev

amendments and additions to some legislative acts of the Republic of Kazakhstan on the regulation of
migration processes”, were utilized. Also within the EAEU, the “Treaty on the EAEU”, adopted on 29 May
2014, and the adopted Directives of the Council of the European Union related to this study are applied.

Discussion

Review of regional experience on the legal regulation of migration processes, it can be seen that
migration processes take different forms. The EAEU is based on integration interaction at all levels and is an
important area of interstate cooperation, the migration part of which addresses many issues. In particular, the
development of the regulatory framework regulating the unified mechanisms related to the migration process
in the EAEU member states is envisaged.

Since January 1, 2015, a unified labor market has been established for the citizens of the member states
of the Eurasian Economic Union, enabling the free movement of labor. The legal framework governing this
domain is articulated in the “Treaty on the Eurasian Economic Union”, which was adopted on May 29, 2014.
Notably, Section XXVI, entitled “Labor Migration”, contains provisions that facilitate the conditions under
which labor migrants from member states may reside within the union. According to Article 96 of the “Trea-
ty on the Eurasian Economic Union”, “member states are obligated to collaborate in coordinating policies
related to labor migration regulation within the Union. This includes support for the organized selection and
recruitment of workers from member states for employment within the member states”. Nevertheless, it is
crucial to emphasize that the EAEU documents indicate that equal treatment for nationals of member coun-
tries is not established [3].

The European Union has established the most comprehensive framework for the legal regulation of
international migration processes. Presently, a multitude of documents have been adopted and enacted within
the EU, wherein the legal governance of migration policy occurs at two levels: the legislation of individual
EU member states and the regulatory documents issued by the EU [4].

With to find a balanced solution on cooperation on illegal migration over the past this, EU member
states emphasized the need in recent years. Based on the list of countries included in the Council of Europe
Regulation Ne 539/2001, “list of third countries whose nationals must have visas when crossing external
borders and the countries whose nationals are exempted from this requirement”, defining the EU’s priorities
on legal regulation of external and regional migration processes [5], provides established conditions for the
entry of foreign nationals into the EU. The document includes a comprehensive list of countries that require
a visa to cross the external borders of a member state, as well as a list of countries that are exempt from visa
requirements for stays of up to three months.

The primary aim of the EU immigration policy is to attract and retain highly skilled professionals while
discouraging the influx of low-skilled labor. In this regard, the Council Directive 2009/50/EC, titled “On
establishing conditions for entry and stay of third-country nationals with a view to obtaining highly qualified
work?”. Specifically, this document will facilitate the process of family reunification for these immigrants and
will consider provisions for the expedited acquisition of the status of “long-term resident” in the EU. These
measures are designed to provide extensive opportunities for employment within the EU.

Likewise, within the EAEU, trends in migration are shaped by various factors: on one hand, laborers
aspire for just rewards for their work, while on the other hand, countries receiving migrants aim to tackle the
deficit of low-cost and proficient workers [6].

The right of third country nationals to move and reside in the EU is enshrined in the following act:
directive 2003/86/EU Council “On the right to family reunification” [7], directive 2003/109/EU Council “On
the status of citizens of third countries who are long-term residents” [8], Directive 2011 /98 /EU Council “On
the procedure for applying for a single permit for citizens of third countries to live and work in the territory
of a member state and on the set of Rights common to workers of third countries legally residing in a
member state” [9].

The essential difference of legal regulation of labor migration within the EAEU is the de facto complete
absence in the EU of norms of “Treaty on EAEC” and other multilateral regional international agreements of
the states that are part of it, the labour migration of third-country nationals, and there is a substantial legal
framework for such regulation in EU countries. In this context, there is a need to develop a migration policy
strategy from third countries that can use the visa-free space in the EAEU. The need to involve these third
countries in the migration management process is due to the need to distribute the burden of responsibility of
the EU in this area.
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In this section, the Eurasian Economic Commission should be invited to initiate the inclusion in the
“Treaty on the EAEU” of provisions on legal regulation of labor migration of third-country nationals, taking
into account the experience of the EU and the feasibility of staying in the territory of the states belonging to
the EAEC. There is also a need to identify specific categories of migrant workers for which special
employment arrangements are in place.

In addition, the EU policy places particular emphasis on broadening the contractual framework for re-
admission, aiming to stimulate partner countries’ interest in concluding agreements beneficial to the EU.
This approach is complemented by measures that promote development in migrants’ countries of origin, in-
cluding technical support, exchange of information, and consultations. [10].

The Agreement “On Cooperation in the Field of Labor Migration and Social Protection of Migrant
Workers”, which was established under the framework of the CIS, remains in effect within the territory of
the EAEU. The agreement demonstrates that the models of labour migration management applied in the
EAEU — initiated by Russia, Belarus and Kazakhstan — contribute to the development of a comprehensive
labour migration regime, taking into account economic disparities between member states. The rights and
obligations of migrants are defined in bilateral intergovernmental agreements [11]. Nevertheless, the fight
against illegal migration remains one of the priority areas for cooperation between the internal affairs
agencies of the CIS member states in combating cross-border crime [12]. Speaking about illegal migration,
we will focus on one of the features of illegal migration characteristic of the CIS: most migrants enter the
receiving state legally, but then, in violation of the legislation, or rather, due to ignorance of it, they pass into
the category of illegal migrants.

An essential area of collaboration within the Commonwealth of Independent States necessitates the
enhancement of the accounting system for citizens of third countries and stateless individuals entering the
territories of CIS member states. It is also urgent to analyze important data related to illegal migration within
the country and to enhance the rapid exchange of this information [13]. To ensure efficient oversight of
migration patterns, a system will be implemented involving an inter-state database to monitor migrant
workers and a separate database to record breaches of migration laws and occurrences of illegal migration.

Results

The Republic of Kazakhstan guarantees observance of human rights on its territory in the process of
regulating migration processes in accordance with its Constitution, international obligations in the field of
human rights, and other normative legal acts. The problem of illegal migration is acquiring an increasingly
clear characteristic that it poses a threat to stability and security for all world communities. It is important to
recognize that illegal migration activities persist along the state border of the Republic of Kazakhstan. A key
element contributing to this problem is the visa-exempt policy adopted by numerous countries, including
Kazakhstan. Citizens of nations outside of Russia, such as those from Pakistan, Bangladesh, Kenya,
Afghanistan, Tajikistan, Uzbekistan, and various other countries, enter Russia through Kazakhstan’s border.
In some instances, they illegally pass through established checkpoints [14; 59].

Following Kazakhstan’s inclusion among the 30 developed nations, and acknowledging the imperative
to expand the understanding of migration policy, the nation has implemented various key policy documents.
In particular, it is pertinent to refer to “the concept of migration policy of the Republic of Kazakhstan for the
years 2023-2027”, which was adopted by resolution No. 961 by the Government of the Republic of
Kazakhstan on November 30, 2022. Under this framework, a key objective is to guarantee the proper
accounting and oversight of foreign workers participating in labor activities conducted individually and
beyond allocated quotas, operating under a patent. One of the main areas in the management of migration
processes is to strengthen the fight against illegal migration, implemented at national and international levels.
The concept also states that the main areas of foreign policy in developed countries in the field of countering
illegal migration are digitalization of all aspects of public administration, processing and analysis of
migration flow data [15].

According to G.N. Appakova, E.N. Nesipbekov, and A. Zh. Panzabekova, “the analysis of the concept
of migration policy of the Republic of Kazakhstan for 20222026 allows us to conclude that the presented
indicators are insufficient to fully cover the tasks set for migration policy. There are few of them, and
besides, some indicators do not have a justification for units of measurement and mostly include them as
indicators. This is especially true for population figures and the number of bilateral agreements™ [16].
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Government agencies regulating this area noted that, despite the measures taken to reduce the growth in
the volume of illegal labor immigrants accepted by the state, problematic issues remain regarding the
legalization of labor activity of labor immigrants attracted by small businesses [17].

One of the latest legislative innovations is the law of the Republic of Kazakhstan dated May 13, 2020
No. 327-VI “On amendments and additions to some legislative acts of the Republic of Kazakhstan on the
regulation of migration processes” [18]. However, this law does not regulate the issues of illegal recruitment
of labor immigrants by small businesses.

The reason for illegal migration in the Republic of Kazakhstan is often the inability of migrants and
employers to use labor legislation incorrectly, includes issues such as employment practices that disregard
the regulations governing the drafting of employment contracts, the hiring of low-skilled foreign workers,
and violations related to working conditions and their corresponding remuneration [19].

Highly qualified specialists are often invited by local employers (legal entities). At the same time,
employers receive permits from local executive bodies for free and legal work of foreign employees before
their arrival [20]. However, this category includes only citizens of countries that have a visa regime in the
Republic of Kazakhstan.

In order to tackle international migration, one of the most effective strategies is to enhance the number
of signatory readmission agreements with foreign nations. However, the establishment of agreements regard-
ing the expulsion of individuals involved in illegal migration presents significant legislative and practical
challenges. Thus, the establishment of international readmission agreements constitutes one of the primary
avenues for the legal regulation of illegal migration processes. Currently, the Republic of Kazakhstan has
entered into and ratified 12 agreements pertaining to readmission with the following countries: Switzerland,
Uzbekistan, Belarus, Hungary, Lithuania, Russia, Latvia, Moldova, the Czech Republic, Germany, Norway,
and the Benelux states. Additionally, nations in both the immediate and distant regions maintain readmission
agreements with 13 other states, namely: Afghanistan, Bulgaria, Greece, Iran, Irag, Canada, Cyprus, Korea,
Kyrgyzstan, Pakistan, Poland, Tajikistan, Ukraine [14; 30].

The examination of the migration legislation of the Republic of Kazakhstan reveals a dynamic
evolution in the state’s approaches to migration processes, as well as its regulation. However, despite this
situation, it is essential to address the problem areas of compliance with migration legislation through further
enhancement of migration policy. This necessitates the establishment of dialogue platforms between states,
where migration issues can be discussed at both national and international levels.

Conclusions

International migration is one of the most important challenges facing the modern world in a globalized
world, as well as a process that has direct relevance to all aspects of the life of communities in the world. The
formation of a full-fledged new migration situation in all states affects the development of international
relations, and also has certain consequences for the multilateral system. Within the context of Eurasian
integration, the legislation of the country has been expanded to incorporate new provisions, which notably
include modifications to the regulations governing the entry and exit of foreign nationals into Kazakhstan.
Furthermore, the protocols for their movement within this region, as established by the Eurasian Economic
Union (EAEU), have been considerably streamlined. In addition, by studying the legal regulation
mechanisms used in the CIS and EU, it is possible to form new directions that can be introduced into the
migration system.

Currently, there is a need to improve the migration legislation. It is essential to establish conditions that
enhance the appeal of a skilled foreign labor force in Kazakhstan, which is sought after in the labor market.
This includes facilitating their entry, residence, and professional activities. Secondly, as part of countering
the organizers of illegal migration channels, it is necessary to develop permanent means of operational
communication for the exchange of information with law enforcement, as well as other bodies of foreign
states. Third, there is a need to conduct an examination of the system of legislative acts aimed at regulating
migration using foreign experience.
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Kemi-KoH yaepicTepiH KYKBIKTBHIK peTTey: OHIPJIiK TI:Kipuoe KIHe
Ka3zakcran Pecny0iuKacbIHbIH 3aHHAMACHI

Kazakcran PecmyOnmkackiHna KemIi-KOH yzepicTepi epeKile OpbIH alajbl, OHBIH JaMybIHa YJITTHIK cascat
JIeHreiiH/e, OHbIH 1IIiHAe KYKBIKTBIK PETTEy MaceleNepiHe MaHbI3Abl MoH Oepineni. MaceneHiH ©3eKTiliri
KOILli-KOH 3aHHAMAChIHBIH MAaHBI3/bl, Opi a3 HICHIJITCH CYpaKTapbl, OHBIH OJCYMETTIK MOCENeNepiHiH KeH
ayKbIMBIH YHUIeCTipy KaOuleTiHe Tikened OalIaHbICTBI OONaTHIHABIFBIHAA. By HeTi3iHeH ImeTen a3aMaTTaphl
MEH a3aMaTTBIFBl XKOK aJaMIapJbIH Keslyi, COHBIMEH KaTap aTajfaH aJaMJaplbiH LIeT ejljepae 3aHIbl He
OonMaca 3aHCHI3 Typle OONybl MocesenepiMeH OaillaHBICTBI. OHIPIIK JCHTEHAe 3aHChI3 KOIIi-KOH
npoOyeMackIMeH Kypecyre OarbITTalFaH [Iapanap MMMHTPAIMSUIBIK 3aHHAMAHBIH, OHBIH aJIBIH ally MEH
OHBIH OpBIHJATYBIH KaMTaMachl3 €TYHIH THIMII JKUBIHTHIFBIH Oummipeni. CoOHIOBIKTaH Jl1a, Makajanaa
Eyponansix omak (O6yman opi — EO), Eypasusibik skoHOMUKANBIK oxak (Oyman opi — EADO), Toyencis
Mewmekertepnin JocracTerbiHbIH (OyaaH opi — TM/I) kemIi-KOH casicaTTapbIHEIH HOPMaTHBTIK-KYKBIKTBIK
HETI3[epiH aHBIKTayFa JKOHE Tajjayra opeker skacanabl. Conpaii-ak, Kasakcran PecrmyOnukacslHBIH Kermi-
KOH CasicaThl MCH XaJIbIKapaJblK KOIIi-KOHbI PETTEY/iH KOJIAAHBICTAFbl CHIPTKBI CasiCH KYpalAapblH TaJiay
HETi31H/e KeIlli-KOH YAepicTepiH peTTeyAiH Ka3aKCTaHAbIK ToXipuOeci KapacTIpblLabl. bynan 6acka, eHipiik
YiBIMIapAbIH KOIIi-KOH aFbIHAAphIH OacKapyHarbl HOTIDKeNi Taxipubeci Kazakcran PecmyOnukaceiHma
KOLI-KOH  yAepicTepiH Oackapynasl OKeTUinipy OOHMBIHIIA  YCBIHBIMAAp  YCHIHBUIABL — Kasakcran
PecnyOnukachiHaa KeIIi-KOH YIEPICiH JaMBITYJIBIH OH JKOHE TEpIiC KAKTapblH Tajlay HETi3iHIe Kellli-KOH
CaJlaChIHJAFbl YITTBIK CasICAaTThl iCKEe aCBIPYIBIH KYKBIKTBIK TETIKTEPiH JKETIIMIPY KaXKETTUIIri, COHmai-aKk
3aHCBHI3 CHOCK KOmIi-KOHBI (hakTinepiH OONFhI30ay MaKCaThIHJA CKDKAKTBl YKOHE KOIDKAKThl KemiciMaep
kacacy sxonsiMeH KP-mpiH TMJ] sxome EADO-ra Mymie MeMJIeKeTTEpMEH BIHTBIMAKTACTBIFBIH KYIICHTY
KaXKETTUTIT1 Typabl KOPBITBIHABI KaCAIIbI.

Kinm ce30ep. kemi-KOH yaepici, KeIli-KOH cascaThl, YITTHIK cascaT, EO, EADO, TM/.

A.Jlx. HapeimbaeBa, M.b. AGaes

IIpaBoBoe peryiupoBaHre MUTPAIIMOHHBIX MPOLECCOB: PErMOHAJIbHBIN ONBIT U
3aKkoHoOAaTebCTBO PecnyOimmkn Ka3zaxcran

Ocoboe Mecto B Pecriybnuke Kazaxcran 3aHMMarOT MUTPAI[MOHHBIE TPOIECCHI, PA3BUTHIO KOTOPBIX MpHUJa-
eTCsl BAYKHOE 3Ha4YeHHE Ha YPOBHE HAL[MOHAIBHOI MOJNTHKHY, B TOM YHMCJIE B BOIPOCAX MPABOBOTO PEryIupo-
BaHUs. AKTyaJIbHOCTh IIPOOJIEMBI 00yCJIOBJIEHA TEM, YTO BaKHEHIIas M HauMeHee peraemas npodiema MHu-
IPallMOHHOTO 3aKOHOIATENILCTBA HAIIPSIMYIO CBsI3aHA C €r0 CIIOCOOHOCTBIO KOOPAMHUPOBATh IIUPOKYIO chepy
€ro COIHANBHBIX MpobieM. B 0CHOBHOM 3TO CBSI3aHO ¢ BONPOCAMH Bhe3/[a HHOCTPAHHBIX IpakAaH U JINI Oe3
TPaKAAHCTBA, A TAKXKe JICTAIBHOTO MM HE3aKOHHOTO MPeOBIBAHMS YKa3aHHBIX JIHI] B 3apyOEKHBIX CTpaHaX.
Ha permonamsHOM ypoBHE MepHI, HampaBleHHbIE Ha OOpeOy C NpoOieMoi HeleraabHONH MHUTPAIHH,
MPEJCTABIAIOT  c000H  COBOKYHMHOCTh 3((HEKTHBHOTO HMMHUIPAIMOHHOTO  3aKOHOJATENbCTBA, €0
npodWIAaKTUKK U TIpaBonipuMeHenus. [loaToMy B naHHOH paboTe MpeANpUHSTA MOMBITKA BBISIBUTH M IPOaHa-
JIM3MPOBAaTh HOPMATUBHO — IMPAaBOBBIE OCHOBBI MHUTPAlMOHHOW monuTuky EBpomelickoro corosa (nanee —
EC), EBpazuiickoro skonomudeckoro corosa (gasee — EADC), CompyxecrBa HesaBucumbix I'ocynapcts
(manee — CHI'). Takoke, ObLT paccCMOTPEH Ka3aXCTAHCKHMH OIBIT PETYIMPOBAaHNS MUTPALMOHHBIX MPOIIECCOB
Ha OCHOBE aHaJM3a MUTPAIMOHHOHN moiuTHKH PecryOnmku Kazaxcran m meficTBYIOINX BHEITHEHONIUTHYE-
CKMX MHCTPYMEHTOB PEryJIHpOBAaHUS MeXIyHaponHoH murpamuu. Kpome Toro, 6511 mpencraBieH d¢dek-
TUBHBIH ONBIT PETMOHANBHBIX OPTaHW3alUi B YIPABICHUH MUTPAIIMOHHBIMU ITOTOKAMH, PEKOMEHIAINU 110
COBEPIICHCTBOBAHMIO YIIPABJICHNS] MUTPAIIMOHHBIMHU TIporieccamu B Pecmry6imike Kazaxcran. Ha ocHoBe ana-
JM3a IPEUMYILECTB M HEIOCTATKOB Pa3BUTHSI MUTPALIMOHHOTO mporecca B Pecybmuke Kazaxcran, 6bu1 crie-
JIaH BBIBOJ] O HeOGXOﬂI/IMOCTI/I COBCPIICHCTBOBAHUA IMPAaBOBBIX MCXAaHU3MOB pcan3alun HaLIPIOHaJ'll:HOﬁ Imo-
JIUTHKH B 06J'[aCTI/I MUTrpalur, a TaKXKe HCOGXO)II/IMOCTPI ycuiieHus COTpyAHUYECTBA PK ¢ rocynapcrBsaMu-
yneHamu CHI' 1 EADC myrem 3aiiito4eHust [BYCTOPOHHUX U MHOTOCTOPOHHMX COTJIAIIEHHH B IENsAX Ipe-
JOTBpaIIeHNs (aKTOB HE3aKOHHON TPYJOBOI MUTPAIIHHL.

Kniouesvie cnoga: MATpaIIMOHHBIN TPOIIECC, MUTPAI[MOHHAs TTOJINTHKA, HallMoHabHast nonutuka, EC, EADC,
CHT.
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Legal and economic issues of improving the medical waste management system

Currently, the unfavorable environmental situation with medical waste in the Republic of Kazakhstan
is one of the acute problems. In addition, nature and the population of Kazakhstan and neighboring
countries are in a worse situation. In this article, the legal analysis of the improvement of the medical
waste management system in the Republic of Kazakhstan is carried out, the legal foundations of the
provision are considered. The analysis of the current state of medical waste management in a number
of regions of the Republic of Kazakhstan has been carried out, the prerequisites for the application of
an integrated approach to the disposal and neutralization of this type of waste within the framework of
regional environmental policy have been studied. Based on the analysis of law enforcement practice,
gaps in the legal regulation of the medical waste management system have been identified. A
methodological approach is proposed, which is a feature of the legal and financial justification of the
territorial schemes of medical waste management used in the regions. The methodological tools of the
study include statistical methods of processing data on the disposal and disinfection of medical waste.
The Republic of Kazakhstan is distinguished by increased attention to the methods of handling
medical waste, the desire to ensure environmental safety and the prevention of violations of
legislation in the disposal of medical waste. On the other hand, low satisfaction of the authorities was
revealed with the pace of solving the problems of disposal of healthcare institutions not included in
the process of medical activity, including medical waste requiring disinfection and recycling. The
result of the study is proposals on the need for interregional cooperation in the field of placement and
construction of complexes for the processing, disposal and neutralization of medical waste of various
hazard classes. The authors propose as a promising direction of scientific and technological
development to create a complex of high-tech equipment for the disposal of various types of medical
waste with the production of secondary raw materials, as well as the neutralization of medical waste
of increased and increased danger.

Keywords: medical waste, environmental safety, recycling, high-tech equipment for the disposal of
medical waste, medical waste management system, incineration.

Introduction

The safe and efficient management of medical waste is one of the key issues in ensuring healthcare and
environmental sustainability today. The particular danger of waste generated by medical institutions is
directly related to the presence of infectious diseases, chemical, and biological hazardous substances.
Therefore, improper management of such waste can harm both the environment and human health.

Currently, the issue of regulating the management of medical waste is one of the most critical
challenges, as it is considered a fundamental element of state policies at both international and national levels
within the framework of environmental and public health protection. It must be acknowledged that existing
management systems are insufficiently developed [1].

Every year, millions of tons of waste are generated by medical institutions, including hazardous types.
The need for proper management of this waste has led to economic and legal responsibility issues for both
the government and the private sector. While many countries have developed legal frameworks and
regulatory mechanisms to effectively organize medical waste management systems, there are still aspects
that require further improvement.

The issue of handling medical waste is considered a crucial component of public epidemiological and
environmental safety. Medical waste requires special attention as it poses risks to both humans and the
environment due to the presence of infectious disease agents, toxic substances, and radioactive materials.
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According to the World Health Organization (WHO), legal regulation is a key element in ensuring the
safe and efficient management of medical waste. WHO believes that a comprehensive legal approach is
necessary to improve medical waste management systems. This involves not only adopting regulatory acts
but also ensuring their effective implementation, monitoring, and public awareness. Such legal measures
contribute to the protection of human health, environmental safety, and the sustainable development of
society. As per WHO recommendations, governments should allocate funds to establish and maintain safe
medical waste management systems. Additionally, they should engage funding organizations, partners, and
other resources to ensure adequate contributions to waste management.

Furthermore, governments should implement and monitor safe medical waste management systems,
support capacity-building initiatives, and contribute to ensuring the health and safety of both medical
personnel and the general public.

The effective management of medical waste should be a strategic goal for any country. This issue is one
of the pressing topics in our country. In the studies conducted by Nukusheva A.A., Baysalova G.T., and
Beisenbayeva M.T., cases of illegal storage and disposal of medical waste in private areas, as well as the
unauthorized placement of medical waste in household waste landfills, have been reported [2].

According to Article 351 of the Environmental Code of the Republic of Kazakhstan, medical waste
belongs to the category of waste that is prohibited from being disposed of in landfills.

Thus, strict compliance with legislative norms and requirements regarding the effective management
and neutralization of medical waste is necessary. The illegal storage of medical waste and its disposal in
household waste landfills in our country pose significant environmental and public health risks. Therefore,
strengthening state control, enforcing legal requirements for responsible individuals, and increasing public
awareness and responsibility regarding this issue are crucial to ensuring the proper management, safe
disposal, and recycling of medical waste.

Additionally, for the effective management of medical waste, sufficient funding must be allocated for
the collection, utilization, neutralization, transportation, storage, and disposal of waste generated in the
operations of medical institutions. In regional medical institutions, the process of handling medical waste is
carried out based on its hazard classification [3].

To improve the efficiency of the medical waste management system, it is necessary to propose
comprehensive solutions through an analysis of its legal and economic aspects.

Studying national legislation in the field of medical waste management, identifying gaps in the existing
legal framework, comparing it with international practices, and developing recommendations for improving
legal regulation form the basis for addressing legal issues.

Key issues in studying economic efficiency include analyzing the economic costs of medical waste
collection, transportation, storage, and recycling; exploring opportunities to enhance economic cooperation
between the public and private sectors; and proposing ways to optimize costs through the introduction of
innovative technologies and green economy principles.

In improving the management system in medical institutions, it is crucial to study best practices in
medical waste management, implement training programs for staff, and raise awareness about proper waste
handling.

In foreign countries, medical waste is strictly classified as hazardous waste. These countries place
significant governmental attention on the collection, recycling, and disposal of medical waste. Such an
approach has enabled the proper organization of processes, effective neutralization of waste, and its safe
disposal [4].

According to the World Health Organization’s recommendations on medical waste management, urgent
technical guidelines are required for officials to implement measures from waste storage to the disposal of
incinerator residues. During the storage stage, waste bags should not be allowed to overfill, and waste
collection personnel should ensure that bags of the same color are combined and sent to the appropriate
disposal location. This approach helps prevent the negative impact of waste management on the
environment, staff, and nearby communities.

According to Aripin, as cited in the works of Nursamsi, Thamrin, and Deni Evison, medical waste must
be either incinerated or buried with lime and removed on the same day. The management, treatment, and
disposal of hospital waste must ensure that it does not harm the environment or public health [5].

According to Russian researchers Kulikova O.V. and Sorokina Y.V., a study of foreign legal
regulations in medical waste management has identified three main approaches to improving legislation in
this field. The first approach involves issuing a specialized (independent) act specifically regulating medical

26 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Legal and economic issues of improving the...

waste. India serves as a clear example of this method. The second approach regulates all types of waste
under a single act, with each section dedicated to the legal regulation of a specific waste type. This approach
has been implemented in the United Kingdom. The third approach regulates medical waste within the
framework of legislation on public health protection and sanitary-epidemiological safety [6].

Currently, the Republic of Kazakhstan follows the third approach; however, its implementation remains
underdeveloped compared to other countries. This approach is characterized by significant gaps in legal
regulation and the delineation of responsibilities, requiring substantial improvements to the legislative
framework. Such improvements should be carried out considering accumulated international experience and
current national standards. Therefore, in the future, government authorities and representatives of the
scientific community must pay increased attention to the legal regulation of medical waste management.
Through joint efforts, it is essential to systematize this field and achieve the highest level of legal efficiency
in its regulation.

According to Shamshurina N.G., Prisyazhnaya N.V., Pavlova Yu.V., and Shulyatyev S.V., medical
waste requires special attention, as it significantly differs from other industrial and consumer waste. Medical
waste may contain pathogens of dangerous diseases, toxic and radioactive substances, as well as non-
degradable polymeric materials. This highlights the necessity of organizing specialized services for the
processing and disposal of medical waste [7].

Sidorova M.A. notes that the existing legislative framework for handling medical waste includes several
potential problems. These issues can only be resolved by enhancing legal regulation in areas related to
medical production processes, medical services, and everyday human activities [8].

According to Ponomarev M.V. and Comartova F.V., the absence of licensing requirements for certain
types of medical waste management services is a separate concern. Given the potential risks to human health,
habitats, and the environment resulting from non-compliance with environmental and sanitary-
epidemiological standards, it is necessary to introduce specific restrictions on granting permissions to
business entities for engaging in such activities [9].

The analysis of foreign medical waste management systems, the development of recommendations for
implementing effective methods adapted to local conditions, and the improvement of the legal and economic
foundations of medical waste management are crucial for protecting public health, ensuring environmental
safety, and reducing economic costs.

Enhancing the legal and economic foundations of the medical waste management system will contribute
to preserving public health, ensuring ecological safety, and minimizing financial expenses.

If safety requirements for the disposal of potentially hazardous medical waste are not met, it can
negatively impact the environment. Additionally, direct or indirect contact with contaminated waste, water,
and soil may lead to the spread of infectious and non-infectious diseases among the population [10].

In this regard, one of the key applied tasks in solving the medical waste issue is the establishment of a
medical waste management system and the improvement of its legal and financial-economic support.
Research conducted under the leadership of Academician N.V. Rusakov has reliably demonstrated the
necessity of enhancing the legislative framework regulating procedures for handling hazardous medical
waste, as well as improving organizational-instructional [11] and methodological documents. Additionally,
the study highlights the importance of using the most effective sterilization devices for medical waste. The
objective of this research is to analyze the legal and economic aspects of medical waste management and to
identify ways to improve the medical waste management system.

Methods and materials

In the process of writing this article, general scientific methods were used in legal science and related
environmental sciences were applied as the methodological foundation of the study. These included
comprehensive methods specific to environmental law, as well as comparative analysis, normative-logical
methods, synthesis, and systematic legal analysis. An analysis was conducted on the existing laws, decrees,
and regulatory acts governing medical waste disposal in Kazakhstan.

The study describes ways to improve the economic methods of managing environmental legal order,
optimize the use of economic tools, and develop new mechanisms that contribute to more effective
environmental legal regulation.

During the research, regulatory legal acts issued by the Government of the Republic of Kazakhstan and
the Ministry of Health, regional programs and concepts, applied studies on this issue, electronic resources,
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publications from scientific conferences, and other materials related to the development of the medical waste
management system in Kazakhstan were utilized.

Results

The undeniable relevance of improving the risk management system in medical waste disposal
highlights several economic and legal issues. To prevent harmful effects on human health and the
environment, the general legal framework for waste management is ensured by Article 100 of the Code on
Public Health and the Healthcare System (Code of the Republic of Kazakhstan No. 360-VI dated July 7,
2020) [12]. At the same time, the only existing document regulating the procedure for handling medical
waste is the “Rules for Providing Information on Medical Waste” [13]. Specifically, the issues related to
medical waste management are outlined in the “Sanitary Rules for Health Care Facilities”, which establish
sanitary-epidemiological requirements. However, these regulations remain inadequately structured and
require further refinement [14].

The relevance and social diversity of the medical waste management problem are evident in the
experience of developed countries and the dynamics of its research. This should also be taken into account in
domestic practice, considering local characteristics and capabilities. For example, the United States provides
a notable case, where discussions on medical waste issues peaked in the late 1980s and early 1990s. During
that period, materials on problems in this field were widely published in specialized and periodical
publications, actively drawing public attention and significantly stimulating government action.

This situation led to the development and adoption of legislative acts regulating medical waste
management rules in each state. Until the late 1980s, such acts existed only in a few states. Alongside
legislative activities, the U.S. Environmental Protection Agency (EPA) developed a document titled
“Medical and Medical Industry Waste Control”, which acquired the status of a legislative act applicable to
all states.

Additionally, medical waste management has a distinct hygienic, epidemiological, environmental, and
social character due to its pronounced polymorphism, as well as potential but very real risk factors such as
infection, toxicity, and radioactivity. Therefore, organizing a medical waste management system—
particularly in transportation and disposal — requires compliance not only with sanitary requirements but
also with environmental legislation [15].

Polish legislation provides for the neutralization of medical waste while prohibiting the recycling of
certain categories of such waste. These include:

Waste generated from medical diagnostics, treatment, and preventive procedures.

1. Human body parts and organs, as well as containers for blood and its preservative solutions.

2. Live pathogenic microorganisms, their toxins, or other forms capable of transmitting genetic
material that are known or strongly suspected to cause diseases in humans and animals.

3. Hazardous chemical substances, including chemical reagents.

4. Cytostatic and cytotoxic pharmaceutical substances.

5. Residual dental amalgam waste.

6. Used biologically active therapeutic baths with infectious properties.

7. Food waste from infectious disease departments.

The epidemiological risks associated with medical waste can be mitigated through incineration. This
method significantly reduces the volume and quantity of waste. However, incineration produces toxic gas
emissions, including dibenzodioxins, dibenzofurans, polychlorinated biphenyls, polycyclic aromatic
hydrocarbons, carbon, cadmium and lead oxides, as well as lead, arsenic, hydrochloric acid, hydrogen
cyanide, and nitrogen oxides. To minimize these emissions, expensive filtration and gas treatment systems
must be used.

The use of closed incineration chambers equipped with sorbents, emission analysis devices, and
appropriate filters helps reduce harmful gas emissions to minimal levels. However, these measures increase
operational costs. Additionally, the management of residual ash, airborne particulate matter from filters,
saturated sorbents, and technical waste from incineration must also be addressed. A further drawback of
incineration is that the resulting ash, while free of pathogenic microorganisms, still contains hazardous
substances.

Managing waste left after hospital incineration remains a major issue in waste processing. Specific
regulatory guidelines for incineration are outlined in the European Parliament and Council Directive [16].
Medical waste management is a complex ecological and economic issue. While incineration plays an
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essential role in waste neutralization, its efficiency and environmental safety require expensive technologies
and strict adherence to waste management regulations.

Discussion

The lack of clear legislative regulations creates several legal challenges in the medical waste
management sector. For instance, the issue of licensing for medical waste management remains unresolved
in legal practice, making it difficult to hold organizations accountable for the collection, transportation, and
disposal of medical waste.

In Kazakhstan, the licensing of medical waste management activities has not been fully regulated and
involves several critical aspects.

The primary requirements for medical waste management are outlined in the Environmental Code of
the Republic of Kazakhstan and the Code on Public Health and the Healthcare System. However, these
documents do not specifically address licensing procedures. Currently, the licensing issue is indirectly regu-
lated through environmental and sanitary rules, but a clear and independent licensing mechanism is not in
place.

Since medical waste falls under the category of hazardous waste, organizations handling it should be
subject to strict regulatory requirements. However, the current legal framework lacks clear licensing
mechanisms for such requirements. This creates difficulties in registering and monitoring organizations
involved in waste management. Specialized technical equipment and trained personnel are essential for
handling medical waste safely. However, without licensing requirements, there is no guarantee that these
standards will be met.

Currently, Kazakhstan has not fully implemented a licensing system for medical waste management.
Addressing this issue requires improvements to the legislative framework. Doing so would not only enhance
environmental and sanitary safety but also improve the efficiency of the sector.

For example, an incident in Lenger, Turkistan Region, highlights the urgency of this problem. In this
region, amputated body parts, used syringes, and containers with blood residues were found discarded in
plastic bottles. The company responsible for disposing of hazardous medical waste was fined. However, it
was revealed that this type of business does not require a special license or designated landfills. The
conclusion drawn from this case is that any company with transport, storage facilities, and incinerators or
shredding equipment could engage in this type of business without strict oversight. This situation
underscores the need for immediate regulatory measures to address the issues mentioned above and establish
proper control mechanisms [17].

Thus, the question remains open as to whether the practices of unlicensed enterprises comply with
regulatory requirements. Currently, a moratorium on scheduled inspections of medical and sanitary safety
enterprises is currently active in Kazakhstan. However, according to First Deputy Prime Minister R. Sklyar,
after the moratorium is lifted, plans are in place to strengthen oversight of enterprises providing medical
waste disposal services [18].

One of the key issues in improving the situation and addressing the consequences of the organizational-
methodological gap in Kazakhstan is solving the problem of licensing medical waste management services.
Additionally, developing unified tender documentation for the procurement of services related to the
collection, transportation, and disposal of medical waste is crucial. At this stage, the ongoing political and
legal measures are not sufficient to ensure the effective management of medical waste. The proposed
measures require additional investments, as well as technical and expert support.

Moreover, there is a lack of a reliable national assessment of the impact of medical waste and its
potential risks to the environment and human health. Given the existing political and legal initiatives in the
country, increased interaction with NGOs and the implementation of expert-technical support measures
should be prioritized. Further research should focus on analyzing the effectiveness of these measures,
evaluating legislative changes, and assessing their societal impact.

If the above-mentioned legal and economic issues are not addressed in a timely manner, citizens’ rights
to a favorable environment may not be realized. This issue must be resolved through measures aimed at
eliminating the negative impact of an unfavorable environment on human health.

Proper supervision of medical waste management is a crucial element in environmental protection,
epidemiology, and occupational safety. For effective management, the primary importance lies in correctly
categorizing waste at the point and time of its generation [19]. This approach ensures the most efficient
conditions for waste neutralization.
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According to sorting procedures adopted in healthcare institutions, if household waste is mixed with
infectious waste, all collected waste is subsequently classified as biologically hazardous [20]. Therefore, it is
essential to implement proper standards for collection, labeling, and transportation. The rational management
of infectious medical waste in healthcare facilities must ensure occupational safety, public health, and
environmental protection.

Conclusions

The disposal of medical waste remains a significant issue worldwide, and addressing this challenge in
Kazakhstan is no easy task. To effectively manage the process from the initial generation of medical waste to
its disposal or recycling, a systematic approach must be developed and implemented based on modern
scientific and practical advancements. Additionally, it is crucial to establish and enforce legal mechanisms to
minimize the harmful effects of medical waste on human health and the environment.

Improving the medical waste management system is a critical issue in ensuring environmental safety
and protecting public health. A balanced approach to addressing legal and economic aspects can help
eliminate shortcomings in this sector, organize the system efficiently, and optimize resource utilization.

Based on the study of foreign practices and domestic conditions, this article highlights the need to
improve the legal framework for medical waste management in accordance with international standards,
strengthen government oversight, and introduce economic incentive mechanisms. Furthermore, the
implementation of innovative technologies for safe waste processing and disposal, raising ecological
awareness in society, and ensuring effective collaboration among all stakeholders are of great importance.

In Kazakhstan, the legal and regulatory framework for medical waste management still requires further
improvement. The absence of a licensing system, insufficient oversight, and the lack of unified standards for
medical waste management pose serious challenges. These shortcomings not only harm the environment but
also threaten public health.

Studies of international experience indicate that systematic legal regulation and economic incentives are
necessary for the efficient management of medical waste. The adoption of innovative technologies, increased
funding, and employee training are essential steps toward improving this sector.

Enhancing legal regulations and interdepartmental cooperation in medical waste management can
elevate waste disposal to a new level, ensuring epidemiological and environmental safety.

To improve the situation in Kazakhstan, it is necessary to adopt specific laws and regulatory documents
on medical waste management, introduce a licensing system, and strengthen oversight. Moreover, optimizing
economic costs through the principles of a green economy and the development of public-private
partnerships is essential. Raising awareness about the dangers of medical waste, promoting a culture of
compliance with sanitary and epidemiological standards, and developing the necessary infrastructure using
modern collection, transportation, and sterilization methods should also be prioritized.

By enhancing medical waste management, we can protect public health, ensure environmental safety,
and reduce economic costs. Achieving these goals requires coordinated efforts from the government,
scientific community, and private sector.

These measures will help systematize the medical waste management system, improve ecological
sustainability, and enhance the quality of life.

In conclusion, eliminating the environmental impact of medical waste requires a multifaceted approach,
including technological innovations, legal reforms, stakeholder collaboration, and continuous monitoring. By
implementing the recommendations outlined above, we can move toward a future where medical waste is
managed in a way that protects both the environment and public well-being.
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MeauuuHANBIK KATABIKTAPAbI 0acKapy KyHeciH mxeTiipyain
KYKBIKTBIK K9He 3IKOHOMHUKAJIBIK MaceJiesepi

Kasipri yaksitra Kazakcran PecrmyGnukachlHAarsl MEIHULMHAIBIK KaTIBIKTAPIBIH KOJAHCHI3 dKOIOTHSIIBIK
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XaJKBbIHBIH Karaaiipl Hamap. Makanaga Kaszakcran PecnyGuiikachblHIarbl MEAMIMHAIBIK KaJABIKTApIbI
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Gackapy KyleciH JKeTinaipyre KYKbIKTBIK Tajlay jKacaiblll, OHbI KAMTaMachl3 eTYIiH KYKBIKTHIK Herizaepi
KapacTelppUirad. EniMizain GipkaTap eHipiepiHIeri MeIUIMHAIBIK KaJIIbIKTapMEH KYMBIC iCTEYIiH Ka3ipri
JKargaifblHa epeKlle Ha3ap aylapbUIFaH, OHIpJIiK SKOJIOTHSUIBIK casicaT MeHOepiHae KaABIKTapAblH OCHl TYPiH
KoJlere KapaTy MeH 3ajlajJChI3JaHAblpy OOHMBIHINA KemIeHAlI TOCUIIH KOJIAHYIBIH —alFbIIapTTaphl
3epreneHred. Kykplk Koigany TaxipubeciH Tannay HeriziHae MeANINHAIBIK KaIIbIKTapabl 0ackapy skylHeciH
KYKBIKTBIK PETTEyJeri OJIKBUIBIKTAp aHBIKTaIAbl. OHipiepae KOJIaHBUIATBIH MEANIMHAIBIK KaJlJbIKTapMeH
JKYMBIC ICTeyIiH ayMaKTBIK CXEMalapblH KYKBIKTHIK JKOHE KapiKbUIBIK HETi3[eyIiH epeKmIeniri OoJbn
TaOBUIATHIH OIICTEMENIK TOCUT YCHIHBUIABL. 3epTTEYIiH 9AICTEMENIK Tociauepi MeIUIIMHANBIK KaJABIKTapIbl
K9ZIeTe XKapaTry »oHE 3apapChl3aHIbIpy Typallbl JepeKTepai OHACYIIH CTATUCTUKANBIK 9HICTepiH KaMTUIBL.
Kazakcran PecnyOnukacsl MEAMIMHANBIK KaJIBIKTapMEH XXYMBIC iCTey oicTepiHe aca KeHiT OeiyiMeH,
SKOJIOTMSUIBIK KAyINCI3AIKTI KaMTaMachl3 €Tyre YMTBUIYBIMEH JXOHE MEAMIMHAIBIK KaJJIbIKTap/bl KoJere
JKapaTy MoceneliepiHae 3aH Oy3yIIBUIBIKTapAbIH ajiblH QJyMeH epeKIIesieHedi. Aumaiima, Owiik
OpTaHIAPBIHBIH JICHCAYJIBIK CaKTay MEKeMeJNIepiHiH MEIHUIIMHAIBIK KbI3MET NPOIECiHe eHTi3UIMereH Kojere
JKapaTy MaceJeciH, OHBIH iIIiH/e 3apapChI3AaHIbIpy MEH OHJIEYli KaKET eTeTiH MeTUINHAIBIK, KaJIIbIKTap bl
IIeNly KapKbIHBIMEH KaHaFaTTaHyIIBUIBIFBIHBIH TOMEHIT aHBIKTAIIBL. 3epTTey HOTH)KEC] SpTYPIll KayinTimiK
KJIaCBHIHJAFbl MeIUNMHANBIK KAIIBIKTApAbl OHZIEY, KOJere jKapaTy jKoHe 3ajlaJICBI3NaHAbIPYy KelleHAepiH
OpHAJIACTBIPY KOHE Cally CajlachbHIAFbl ©HIpapalblK BIHTHIMAKTACTHIK KAKETTUIr Typasbl YCBIHBICTAp.
ABTOpJIap FBUIBIMH-TEXHOJIOTHSIIBIK JaMyZIbIH INEPCIEKTHBAJIBIK OarbIThl peTiHAE KaiiTalama IIMKi3aT ana
OTBIPBIN, MEIUNUHATBIK KaJIABIKTAPABIH 9PTYPIl TYPJEpiH KoIere jKapaTry, COHAal-aK KayilTiliri >KOFapbl
MEAULIMHAIBIK KAJIBIKTApAbI 3aJ1aJIChI3JaH/IBIPY YIIIH KOFaphl TEXHOJIOTHSIIBIK JKa0IbIKTap KEIeHIH Kypy/bl
YCBHIHAJIBL.

Kinm ce30ep: MeIMIMHANBIK KaIIBIKTAp, 3KOJOTHMSUIBIK KAYIICI3MiK, KOJere jkapary, MeIUIHHAIIBIK
KaJIIBIKTap/Ibl 3aTaJICHI3MaHIBIPY YIIiH JKOFapbl TEXHOJIOTHSIIBIK KaOIBIKTAD, MEIUIIMHAIBIK KAJIBIKTap bl
Oackapy xKyieci, HHCCHEepaIusl.

P.A. CeunnkacsimMoBa, J[. HypmyXaHKbI3bI

IIpaBoBbIe 1 IKOHOMHYECKHE BOMPOCHI COBEPIIEHCTBOBAHMS CUCTEMbI YIIPABJIEHUS
MeIHUIHMHCKUMH OTX0AaMH

B HacTosimee BpeMs HeOnarompusiTHas SKOJIOTHIECKask CUTYyalusi C MEIMIMHCKUMU OTX0JaMu B PecriyOiike
KaszaxcraH siBIsieTcsi OTHON M3 OCTPBIX IpobiaeM. Kpome Toro, B XyauieM MoJ0KeHUH HAXOATCS IPUpoJa 1
Hacenenne Kasaxcrana u coceiHMX cTpaH. B jaHHON cTaThe TIpoBeA€H TNpaBoBOil  aHamM3
COBEpILICHCTBOBAaHMSI CHCTEMBl YNPAaBICHUs MEAMIMHCKUMHM oTxomaMu B Pecnybmuke Kazaxcraw,
paccMOTpeHBI MpaBOBBIE OCHOBBI obecriedeHus. Ocoboe BHUMaHHE YJEIEHO COBPEMEHHOMY COCTOSHHIO
oOpameHus ¢ MeJUIIMHCKIMH OTXOJaMH B psifie pernoHoB PecrryOmukn KazaxcTaH, M3ydeHBI TPeIIOCHIIKH
MpUMEHEHHs] KOMITTIEKCHOTO MOAXO0/a K YTHIIH3ANK M 00€3BPEXHMBAHMIO JTAHHOTO BH/IA OTXO/AOB B paMKax
peruoHagIbHON PKOIOrMYecKo MoauTukU. Ha ocHOBe aHanmu3a npaBONPUMEHUTENILHON MPAKTUKK BBISBICHBI
npoOensl B NPaBOBOM PETyIMPOBAHUM CHCTEMBI YIPABICHUS MEAWIWHCKAMH OTXoAaMH. lIpenmoxeH
METOJMYECKHH MOAXO/, KOTOPBIH SBISETCS OCOOCHHOCTHIO IIPaBOBOTO M (PMHAHCOBOTO OOOCHOBAaHHS
NPUMEHSEMbIX B pErHoHaX TEPPUTOPHANBHBIX CXeM OOpalleHUss C MEIUIUHCKUMH OTXOJaMH.
Meromonornueckuii MHCTPYMEHTApUil HCCIIEOBAaHMSI BKJIIOYAET CTATHCTUYECKHE METOJbl 00paboTKh
JaHHBIX 00 yTHJIM3alMU M 00e33apakMBaHMK MEIUIMHCKUX O0TX0J0B. PecryOnmka Kazaxcran oTiamvaercs
MOBBIIICHHBIM BHIMAaHNEM K METOAaM OOpaIleHns] ¢ MEUIIMHCKAMH OTXOJaMH, CTPEMJICHHEM 00ECTIeUnTh
9KOJIOTHUYECKYI0 0€30IaCHOCTh U MpeIyNpeskAeHNeM HapyIIeHNH 3aKOHOAATEIbCTBA B BOIIPOCAX yTIIIH3AINN
MEJUIMHCKAX OTX0#0B. OnHAaKo, OblIa BBIABICHAa HHU3Kas YHOBIETBOPEHHOCTb OPTAHOB BIACTH TEMITAMH
pemreHus MPoOIeM YTHIH3AUN YIpeXKIeHUH 3paBOOXpaHeHNs], He BKIIIOYEHHBIX B IIPOIECC MEIHIIIHCKOI
NeATeNbHOCTH, B TOM YHCIEe MEIHMIMHCKHX OTXOJOB, TPeOYIOIMX o0e33apakMBaHHs U IepepabOTKH.
Pe3ynbTaToM  MCCICIOBaHUS  SIBISIIOTCS  HPEUIOKEHHS O  HEOOXOAMMOCTH — MEXPErHOHAIBLHOTO
COTPYJHUYECTBA B OOJACTH Pa3MEIIEHUS U CTPOMTEIBCTBA KOMIUIEKCOB IO IepepadoTKe, YTHIIU3ALMU U
00€3BpeXKMBAHUI0 MEIUIIMHCKUX OTXOJO0B Pa3IMuHOrO KJIacca ONMAacHOCTU. ABTODPHI NPEUIAraloT B KauecTBe
MEePCIEKTUBHOTO HAaIpaBJICHUS HayYHO-TEXHOJIOTHIECKOTO pa3BHUTHA CO37aTh KOMILIEKC
BBICOKOTEXHOJIOTHYHOTO O0OPY/NOBaHMS Ui YTWIM3aIUHM Pa3IMYHBIX BHJOB MEAWIMHCKAX OTXOJOB C
MOydeHHEM BTOPHYHOTO CHIPhS, a TakKe OOE3BPEKUBAHHUS MEIWIMHCKHX OTXOJOB MOBBIMICHHOM
OTIaCHOCTH.

Knrouesole ciosa. MEIHUITUHCKHE OTXO/JbI, OKOJIOTHYECKast 6630HaCHOCTb, yruiausanus,
BBICOKOTCXHOJIOTHYHOC 06opy1103am/1e JUIA o6e3Bpen<nBaHm{ MEIULHHCKUX OTXOHOB, CUCTEMA YIIPABJIICHUSA
MCIUIUHCKHUMHA OTXOJaMU, HHCEHEpAIns.
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Analysis of legal building regulations in Kazakhstan and abroad

The article reviews a large volume of normative literature, and the considered concepts and terminology were
applied to three international cases concerning building codes and rules for their application. The purpose of
this study is to comprehensively analyze the legal aspects of the application of Eurocodes and international
building standards in the construction industry of Kazakhstan, identify the degree of harmonization of nation-
al legislation with international standards, and assess their impact on ensuring the safety, quality and sustain-
ability of construction projects, taking into account judicial practice and law enforcement. Improving the rec-
ommendations and implementing international building standards in the construction industry of Kazakhstan
will improve the safety and quality of construction projects, ensure their compliance with the requirements of
Eurocodes and other international standards, reduce the likelihood of accidents and violations of building
regulations, minimize legal risks associated with non-compliance with design documentation. It will also help
attract foreign investment by increasing confidence in the construction sector, accelerating the processes of
integration into the global economic space and creating conditions for sustainable development of the con-
struction industry in accordance with global trends and best practices. These aspects determine the relevance
of this study. The methodological basis of the work includes the analysis of regulatory legal acts of the Re-
public of Kazakhstan and international standards in the construction sector, a comparative legal method for
determining the differences and distinctions between Kazakhstani building codes and Eurocodes, statistical
analysis of data on violations of building standards and their consequences, as well as analysis to determine
the relationship between the quality of construction work and international building standards. The study uses
a systematic approach for a comprehensive consideration of legal and technical aspects, including the collec-
tion and processing of data on the regions of Kazakhstan, identifying existing problems and developing prac-
tical recommendations. The result of the study is the identification of problems and specific proposals for im-
proving additional legal guidelines for the phased quality of Eurocodes, state control over compliance with
international standards and the preparation of programs for specialists in the construction industry, contrib-
uting to the sustainability and competitiveness of the construction sector of Kazakhstan.

Keywords: international building standards, legal regulation, construction industry, technical regulations, ju-
dicial precedents, law enforcement practice, state control, harmonization, Eurocodes, urban planning.

Introduction

The construction industry of Kazakhstan in the context of globalization and acceleration of technical
progress is faced with the need to ensure its regulatory framework taking into account international
standards. The relevance of the study is due to the level of harmonization of national building codes with
international requirements, such as ERCodes, to ensure a high level of safety, quality and sustainability of
construction projects. The integration of international standards not only increases the reliability of building
structures, but also takes into account the investment attractiveness of the industry, opening up new
opportunities for the participation of Kazakhstani construction companies in international projects. Despite
the measures taken to adapt ERCodes in Kazakhstan, unresolved issues related to legal regulation,
professional training and regional personnel imbalances at the level of international standards remain,
requiring the need for a systemic analysis of the current state, correct building codes and recommendations
for their development. Based on the objective of the study — a comprehensive analysis of the legal aspects
of the application of Eurocodes and international standards in the construction industry of Kazakhstan,
identifying the degree of harmonization of national legislation with international standards, as well as
assessing their safety in the field of ensuring the safety, quality and sustainability of construction projects,
taking into account the established practice and law enforcement, the following tasks were solved:

— analyze the national legislation of legal building codes in Kazakhstan;

* Corresponding author’s e-mail: ainuraphd@mail.ru
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— determine the main requirements of Eurocodes and building standards necessary for the safety, quality
and sustainable development of this industry;

— compare legal approaches to the implementation of international standards in Kazakhstan and other
countries, creating successful practices;

— assess the degree of harmonization of national building codes with Eurocodes and indicate gaps in the
regulatory framework;

— analyze the practice of violating building codes and standards to determine the main legal risks and
their consequences;

— study the impact of harmonization on the creation of standards for the quality, safety and
sustainability of construction projects, investment activities;

— develop recommendations and specific proposals for improving additional legal guidelines for the
step-by-step quality of Eurocodes, state control over compliance with international standards and the
preparation of programs for specialists in the construction industry, helping to ensure the sustainability and
competitiveness of the construction sector in Kazakhstan.

The process of implementing the international construction standard faces a number of legal and
organizational barriers related to the imperfection of the regulatory framework, the lack of uniform
approaches to the certification of building materials and technologies, as well as insufficient coordination
between all market participants. The importance of solving the problem of the effective functioning of the
competence management system in the construction sector, described in the works of E.Marisova,
K. Hodossy, L. Mura (2023), primarily lies in its impact on the efficiency and quality of these competencies
[1].

Research in the field of mobile and adaptive living environments, such as the works of Armitage (2020)
[2] and Smith (2018) [3], emphasizes the importance of spatial flexibility in the context of globalization and
migration. Programs implemented in the Netherlands and Germany focus on the creation of multifunctional
and modular housing complexes, but ignore the cultural characteristics of local communities. Research
related to sustainable cities, such as the work of Johnson (2022), emphasize the need to use green
technologies, energy-efficient solutions and harmony with nature [4]. Gabriela Manea (2023) analyzes issues
related to the security of private property and public property through the prism of the norms of the Code of
Urban Development and Territorial Development, highlighting the fact that its provisions affect the right to
state property and the right to private property, through the legalization of buildings that were built without a
building permit or in violation of it, as well as through the fact that construction will be allowed on green
spaces, thereby violating a fundamental right, the right to life, having an impact on the environment in the
long term [5]. Legal regulation of urban development activities in foreign countries was based mainly on
legislative acts of various nature. General building regulations are defined by the Civil Code, the Urban
Rights Act, the Building Acts, etc. Building permit processes serve as critical gatekeepers of urban
development by regulating compliance with building codes, land use policies, and safety and environmental
standards. However, their complexity can lead to inefficiencies and hinder economic growth. Although
existing studies have made significant contributions to the understanding of the building permit process, they
often focus on individual countries or specific aspects, leaving a gap in a comprehensive comparative
analysis (Fauth J. et al.) [6]. Building permit processes are critical to urban development worldwide by
setting rules and controlling the creation of the built environment. Despite global goals and drivers, building
permit regulation remains local and is carried out by local jurisdictions (Kelemen R.D., 2010) [7].
Recognizing the implications of these different practices requires careful comparative analysis to identify
characteristics and patterns, which ultimately contributes to the improvement of these processes (ACCORD,
2024) [8], (Ataide, 2024) [9], (Digi Checks, 2024) [10]. Comparison of these processes is important for the
award of construction contracts in different regions with different regulatory requirements (Springer, 2018)
[11]. This interest in the problem has highlighted various use cases, highlighting the need to reduce process
complexity and detailed constraints (Prusti, 2022) [12], (Sulonen K., & Vastaméki J., 2022) [13], (Ullah K.,
Witt E., & Lill 1., 2022) [14]. According to the study by Fauth et al., (2024), building permit systems are
becoming increasingly complex. The top-level hierarchy of a building permit system consists of four
concepts representing its subsystems, namely the legislative system, the organizational system, the
technological system and the procedural system [15]. The study by Bygg Nett (Refvik et al., 2014),
published by the Norwegian Building Directorate, examined practices in selected countries with the aim of
formulating a strategy for the development of an online collaboration platform in the construction industry
[16]. Another study analyzed the permitting process using the World Bank Doing Business data (Jovanovi¢
et al., 2016) [17], (Noardo et al., 2020) [18]. Fauth J., Soibelman L. (2022) laid the foundation for
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standardizing processes in an international context [19]. Most European countries have made significant and
ambitious steps forward in implementing digital building management tools or even launching innovative
BIM-related projects (Marshall et al., 2023) [20]. Other studies have developed research approaches to
compare these processes [21].

The scientific literature shows that most international comparative studies of construction permit
processes often remain superficial, tending to focus on individual countries or specific aspects, thereby
creating a gap in comprehensive comparative analysis (Daniel, 2019) [22]. The study showed that the
process of developing international standards faces a number of legal and organizational barriers. An
analysis of foreign studies showed that the successful application of an international standard requires not
only economic adaptation, but also the creation of a flexible management system taking into account the
regulatory conditions of countries.

Methods and materials

The methodological basis of the study is based on general scientific methods of cognition, including:

— analysis and synthesis — identification of key aspects of legal regulation of the application of
Eurocodes and international standards in the construction industry of Kazakhstan and their comparative
analysis with foreign standards;

— induction and deduction — the impact of harmonization of building codes on the safety and stability
of structures for the further development of the regulatory framework;

— comparative legal method — analysis of differences and similarities in the application of international
building standards (Eurocodes) in the Republic of Kazakhstan and other countries (Germany, France, Great
Britain);

— regulatory and legal analysis — study of the legislation of the Republic of Kazakhstan, legal acts in
the field of architectural, urban planning and construction activities (judicial and law enforcement activities)
and the need for their legal regulation, as well as international and national standards (CN RK, SNiP,
Eurocodes);

— statistical method — data on violations in the field of construction, identifying causes of building
code violations, including on the basis of official statistics of state bodies of the Republic of Kazakhstan. The
use of the axiomatic method allowed us to draw a conclusion about the ongoing processes and changes in the
sphere of architectural, urban planning and construction activities (judicial and law enforcement activities)
and the need for their legal regulation. The comparative tools used in the article allowed us to study foreign
experience and compare it with domestic experience, formulate proposals for the extrapolation of best
practices. The theoretical platform of the study is formed from scientific works of domestic and foreign
authors on the issue under study. The empirical results of the study are formed on the basis of law
enforcement practice of judicial and law enforcement agencies in the sphere of standards of the construction
industry of Kazakhstan.

Results

Following the analysis of the legal framework for applying Eurocodes and international standards in
Kazakhstan’s construction sector, it was found that the country is taking steps to harmonize national building
codes with international requirements, in particular, Kazakhstan has officially switched to Eurocodes since
2015 as part of the state program for the modernization of the con-struction industry [23], allowing the
creation of a legal basis for the application of modern design methods and improving the safety of
construction projects. An analysis of the current legislation, including the Law of the Republic of Kazakhstan
on architectural, urban planning and construction activities, revealed that the legal acts establish
requirements for the use of technical regulations that comply with international standards, but there are gaps
in terms of specifying the mechanisms for their implementation and control. A comparative analysis of
foreign countries and the EU countries showed that the legal systems of these countries regulate the
procedure for the application of Eurocodes more comprehensively, including mandatory requirements for the
certification of building materials, digital recording of data in design documentation and liability for non-
compliance with the standards. In Kazakhstan, despite the legislative consolidation of a number of
international standards, in practice there are difficulties with their implementation, which stems from
insufficient training of specialists and a limited number of bodies monitoring compliance with building
standards. The statistical analysis revealed a relationship between the implementation of international
standards and a reduction in the number of violations in the construction sector. In particular, since the
partial transition to Eurocodes, the number of identified violations of building codes in Kazakhstan has
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decreased by 18 % over the period from 2016 to 2023. However, as the analysis of judicial precedents
showed, the number of lawsuits on cases related to non-compliance with technical regulations and standards
remains significant — about 240 cases in 2023 (this is only according to recorded data), indicating the need
to tighten law enforcement practices and strengthen state supervision. It was revealed that the most frequent
violations are related to the use of uncertified materials, deviations from design solutions and insufficient
guality control at the construction stage. Regions of Kazakhstan demonstrate different levels of readiness for
the transition to international standards: in large cities (Astana, Almaty) this process is proceeding faster due
to greater availability of resources and qualified personnel Conversely, in the Kyzylorda and Zhambyl re-
gions, the implementation of Eurocodes is progressing at a slower pace due to limited technical expertise and
weak regulatory enforcement.

Thus, the results of the study confirm that Kazakhstan is moving towards integration in accordance with
international construction standards, but a full transition to Eurocodes requires a comprehensive approach,
including strengthening the regulatory framework, developing educational programs for construction
industry specialists and tightening state control measures for compliance with con-struction standards.

Discussion

A comparative analysis of legal building regulations in Kazakhstan and abroad focuses on environmen-
tal requirements, digitalization and safety (Table 1) [24-30].

Table 1
Comparative analysis of legal building regulations in Kazakhstan and abroad

Criteria Kazakhstan EU (Germany, France) USA (Federal level)
Legislative Law of the Republic of Kazakhstan |Eurocodes — mandatory International Building Code
framework “On architectural, urban planning  |building standards with na- |(IBC), ANSI/ASTM, OSHA

and construction activities” (2001), |tional annexes standards
Construction Norms of the Repub-
lic of Kazakhstan

Environmental Code of the Repub-

Environmental EU Energy Performance of |EPA standards, EnergyStar

online permits

France — CSTB)

standards lic of Kazakhstan (2021), mandato- |Buildings Directive, program, LEED — voluntary
ry EIA (environmental impact as- |BREEAM and LEED are certification
sessment) mandatory for public build-
ings
Digitalization Implementation of BIM from 2021, |Mandatory use of BIM for all [BIM is supported but regulated
mandatory for government orders  |public projects (France since |at the state level and is actively
from 2024 2017, Germany since 2020) |used in large projects
Safety CN RK: seismic resistance, fire Strict fire safety standards, |International Building Code
requirements safety, technical regulations of the |resistance to climate change |[(IBC), NFPA Fire Codes
EAEU (e.g., DIN in Germany)
Control and State Architectural and Construc- |National construction agen- |State and local inspections,
supervision tion Control, E-Qurylys portal for |cies, regular inspections (in  [licensing through building de-

partments

Innovation and
Sustainable

Energy saving programs, first green
building and renewable energy pro-

Active development of
“smart buildings”, support

Investments in smart cities, tax
incentives for sustainable tech-

Development jects for carbon-neutral projects  |nologies

As we can see, each country applies and develops national annexes, parameters specific to a given
country. There are certain harmonized standards for building structures and constructions fixed at the legal
level, the so-called Eurocodes, developed by the efforts of national standardization bodies of EU member
states, adapted to local conditions. Therefore, in each country (if they are applied), national annexes are de-
veloped, the legal aspects of which are:

- ensuring sustainability (strength and safety of buildings) and balance (energy efficiency, accessibility,
environmental protection);

- harmonization of building codes, which are fixed abroad through laws, directives and technical regula-
tions;

- protection of life, health and property of citizens, compliance with international obligations within the
framework of sustainable development (Fig. 1).
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Kazakhstan

Actively implements digital technologies (BIM, online ser-
vices), but environmental standards and sustainable construc-
tion are still inferior to the EU and the USA

\

J

EU

The EU is promoting strict environmental requirements (en-
ergy efficiency, carbon neutrality), including mandatory use
of BIM and environmental standards (BREEAM, LEED)

N\

J

yuyuy

USA

YV Y

The US is focusing on safety, innovation and voluntary certi-
fication (LEED), although rules may vary at the state level

\

Figure 1. National annexes to legal standards of building codes

Harmonized building standards, regulated through Eurocodes in the EU, are enshrined at the le-gal lev-
el, the purpose of which is:

- to provide uniform rules for EU countries;

- to facilitate free trade in building materials and structures within the EU;

- to improve the safety and energy efficiency of buildings.

The regulation of the legal basis for harmonized building standards abroad is based on international and
national regulations that establish uniform requirements for the design, construction and operation of build-
ings. From a legal point of view, such regulation is based on the following aspects (Table 2).

Table 2

Regulation of the legal basis of harmonized building codes abroad from a legal point of view

Country

Directives

Standards

Legal purpose

1

2

3

4

EU countries

The EU Construction Products
Directive (CPR, No. 305/2011) —
requires that construction products
comply with the Eurocodes (EN
1990-1999) and ensure the safety
and security of buildings.

Eurocodes are enshrined as harmo-
nized standards in accordance with EU
Regulation No. 1025/2012 — this is
the legal basis on which construction
products undergo mandatory conformi-
ty testing (CE marking).

protection of life and health
of people, the environment

and property, as well as the
creation of a single market

for construction goods and

Services.

renovation and demolition of
buildings. It forms the basis for
the development of the Building
Regulations 2010 — a mandatory
set of requirements covering safe-
ty, energy efficiency, accessibility,
etc.

USA International Building Code (IBC) |ASCE, ACI, ANSI standards are codi- |ensure uniform standards
— legally approved at the state  [fied in the National Technology Trans- [for all states, minimize risks
and local level, which adopt the  |fer and Advancement Act (NTTAA), |(fire, earthquake, etc.), and
IBC as a mandatory code. The which requires federal agencies to use |protect the rights of citizens
IBC references federal laws such |technical standards developed by pri- |to a safe and accessible en-
as the Americans with Disabilities |vate organizations. vironment.

Act (ADA), which regulates the

accessibility of buildings for peo-

ple with disabilities.
United The Building Act 1984 sets out  |British Standards (BS EN) — The UK |guarantee of safety, seismic
Kingdom rules governing the construction, |[Government through the British Stand- |resistance and energy effi-

ards Institution (BSI) adapted the
Eurocodes as BS EN 1990-1999.

ciency of buildings, as well
as creation of conditions for
international cooperation.
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Continuation of the table 2
1 2 3 4
Japan Building Standard Law (BSL) Seismic Building Codes legally re- ensuring safety, preventing
takes into account 1SO 2394 quired for all new and renovated build- |destruction in conditions of
standards for ensuring the sustain- |ings. 2016 amendments tightened seismic activity.
ability and reliability of buildings. |seismic requirements.

Kazakhstan is gradually moving towards international construction standards, in particular Euro-codes,
to improve the quality of construction and create a favorable environment for investors, but this process re-
quires a comprehensive approach to improving legislation, training personnel and modernizing the techno-
logical base (Fig. 2).

40

N

{ Problems and challenges of compliance with international building
l standards

J

~

\
Harmonization with SNiP and The transition to international standards in con-
Eurocodes struction has begun

J

=2

o

N
enhance the sustainability, safety and energy
efficiency of buildings and open up opportuni-
ties for foreign investors
J
~\

ST RK 1.9-2014 is in effect — a standard regu-

Regulatory framework ) o 1 ] )
lating the harmonization of national norms with

international ones

o J

4 ) N
ST RK 2.01-2014 — on the design of

building structures taking into account
L loads and impacts (analog of EN 1991);

( )
ST RK 2.02-2014 — on the design of con-

™| crete and reinforced concrete structures
(EN 1992);
\

I\,

>
| STRK2.03-2014 — for the design of steel
structures (EN 1993)
\

J

/- taking into account seismic loads according to \

f

international standards (important for the southern

regions of Kazakhstan);
Changes - more stringent requirements for thermal insula-

tion of buildings, which is associated with the

climatic features of the country;
- integration of new methods of computer model-
\ing in the calculation of structures /

Figure 2. Problems and challenges of compliance with international building standards
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The Law of the Republic of Kazakhstan “On architectural and urban development activities in the Re-
public of Kazakhstan” provides for the possibility of applying international standards if national standards
are outdated or contradict modern requirements [24].

The Code of the Republic of Kazakhstan on Administrative Offenses (Article 314 of the Code of Ad-
ministrative Offenses of the Republic of Kazakhstan) directly indicates liability for violation of building
codes, including those harmonized with Eurocodes [25]. For example, in the southern regions of Kazakhstan,
the largest number of serious violations of building codes and measures taken by government agencies to

ensure compliance with standards and protect the rights of citizens were identified (Table 3) [29, 31].

Table 3
Violations of building codes in Kazakhstan and judicial precedents
Region Number of Judicial precedents and ex- |Articles of Laws The number |Results and
violations amples of objects with viola- of fines is penalties
tions million tenge
Almaty 664 Residential complex “Horda |Art. 314 of the Code of 85 204 cases in court,
region administrative |Town”, Administrative Offenses 167 entities fined,
cases Residential complex “Nuria- |of the Republic of Ka- 10 claims for demo-
3”, sports and shopping zakhstan (violation of lition
complexes construction standards)
Almaty Claim of KSU against Art. 76 of the Law of the 120 oblige to eliminate
city QazagStroy LLP and Yrysty |Republic of Kazakhstan violations: water
46/2 LLP On architectural, urban drainage, stair rail-
planning and construc- ings, reequipment
tion activities of technical floors
Aktobe 70 fines 16 illegal objects at gas sta- |Art. 463 of the Code of 23 7 companies were
city tions Administrative Offenses deprived of licens-
of the Republic of Ka- es, 104 were denied
zakhstan (carrying out licenses, 16 facili-
activities without a li- ties were demol-
cense) ished
Shymkent 368 Disadvantages of Art. 314 of the Code of 176 More than half of
city Apartment Buildings Administrative Offenses the violations have
of the Republic of Ka- been eliminated
zakhstan (violation of
construction standards)

Such statistics in some regions of Kazakhstan demonstrate the seriousness of violations of building
codes and measures taken by government agencies to ensure compliance with standards and protect the
rights of citizens.

Conclusions

The study of legal building codes in Kazakhstan and abroad showed that the integration of international
standards into the national legal system is an important step to improve the safety and sustainability of con-
struction projects. The analysis of the legislation of the Republic of Kazakhstan, including the Law on Archi-
tectural, Urban Planning and Construction Activities, as well as the comparison of the EU and other foreign
countries confirmed the presence of positive trends in the harmonization of building codes. However, certain
barriers were identified related to incomplete adaptation of Eurocodes, insufficient training of specialists and
the lack of clear mechanisms for monitoring their compliance.

A statistical analysis of violations in the construction sector of Kazakhstan demonstrated that with the
introduction of international standards, there is a decrease in the number of violations, but the level of judi-
cial precedents on the facts of non-compliance with building codes remains significant, indicating the need to
strengthen law enforcement practice. The introduction of Eurocodes and international standards helps to in-
crease the transparency of construction processes, strengthen trust in developers and ensure compliance with
sustainable development requirements. All this requires an integrated approach from the state, including reg-
ulatory support, advanced training of personnel and effective state control. The integrated use of research
methods allowed us to comprehensively study the legal and practical aspects of the application of interna-
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tional construction standards in Kazakhstan, as well as identify possible areas for their improvement. The
results of the study can be used to further improvement of legislation, develop methodological recommenda-
tions and strategies for integrating international standards into Kazakhstan’s construction industry, contrib-
uting to the creation of a safe and modern construction environment in the context of global digital transfor-
mation.
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Ka3zakcranaa s»oHe meresjie KYKbIKTHIK KYPbLJIbIC HOPMAJAPBIH TAJIAy

Makanaza HOPMATHBTIK OfeOHETTEpHiH YJKEH KelieMi KapacTHIPBUIFaH, KapacTBIPBUIFaH YFBIMIAD MEH
TEepPMHHOJIOTHS KYpPBIIBIC HOpPManapbl MEH OJapAbl KOJAHY epekeNiepiHe KaTBICTHI YII XabIKapajblK
JKaFalia KOJIaHbUIFaH. 3epTTey/iH MakcaThl — Ka3akCTaHHBIH KYPBUIBIC CalachblHAA €ypOKOATap MEH
XaJIBIKApaIbIK KYPbUIBIC CTaHAAPTTAPbIH KOJJIAHYIBIH KYKBIKTHIK ACHEKTLIepiH KelIeHAl Tajuaay, YITTBIK
3aHHaMaHBIH XaJbIKapajblK CTaHAAPTTapMEH YHIIECTIpy A9pekKeciH aHbIKTay, COH/ai-aK coT Taxipubeci MeH
KYKBIK KOJIIaHYJIbl €CKepe OTBIPBIN, KYPBUIBIC OOBEKTINEPiHIH KayilCi3AiriH, camachl MEH TYPaKTBUIBIFBIH
KaMTaMachl3 eTyre OJapAblH acepiH Oaranay. KasakcTaHHBIH KYpBUIBIC WHIYCTPHSCHIHIA YCBHIHBIMAAPIbI
KETUINIPY KOHE XAIIBIKAPAIBIK KYPBUIBIC CTAaHAAPTTAPBIH €HTi3y KYPBUIBIC OOBEKTUICPIHIH KayiNci3airi MeH
camachlH apTTHIPYFa, OJNApIbIH €ypoOKOATap MeH Oacka Ja XalblKapalblK CTaHIApTTap TalanTapblHA
COHKECTITiH KaMTaMachl3 €Tyre, amarTap MeH KYpbhUIbIC epexesiepiH Oy3y BIKTHMAJJIBIFBIH a3alTyFa,
JKOOATBIK Ky’KaTTaMaHBI CaKTaMayMeH OaiJIaHBICTBI KYKBIKTHIK ToyeKeJAep i OaphIHIIa a3aiTyra MYMKIHIIK
Oepeni. CoHpmaif-ak KYpBUIBIC CEKTOpHIHA JETeH CEHIMAI apTTHIPy, AJIEMIIK 3KOHOMHUKAJBIK KEHIiCTIKKe
MHTETPalMSUIBIK YACPICTeP/I XKEACIACTY KOHE QJIEeMIIK TPEHATEpP MEH O3BbIK TaKipuoOere caiikec KypbUIBIC
CaJachIHBIH TYPAKThl AaMybl YIIIH JXargaid jkacay apKbUIbl HICTEIJIK MHBECTHLMUIAPIbBI TapTyFa BIKMIAN
ereni. JKorapbiia aranFaH acmeKTiiep OCHI 3€PTTEYIiH ©3CKTUINH aHbIKTaiabl. JKYMBICTBIH 9icTeMeIiK
HEeri3iH Kypbuibic canaceiHnarsl KazakcraH PecryOianMkachIHBIH HOPMATHBTIK KYKBIKTBIK AaKTilnepi MeH
XaJBIKAPANbIK CTAHAAPTTAPAB! Taljay, Ka3aKCTaHIBIK KYpPBUIBIC HOpMalapbl MEH €ypOKOITap apachIHIArbl
epeKIIeTIKTep MeH aWbIpMalIbUIBIKTapIbl aHBIKTAY[IBIH CAIBICTHIPMANBI-KYKBIKTBIK ~OICi, KYPBUIBIC
HOpMaJIapblH Oy3y JKOHE OJApJbIH Calgapbl Typajabl MOMIMETTepAi CTATHCTHKANBIK Tallay, COHAai-aK
KYPBUIBIC KYMBICTApBIHBIH ~ XaIBIKAPAIBIK CTaHAAPTTaphl MEH KYPBUIBIC JKYMBICTAPBIHBIH CaIlackl
apachlHIaFbl OallIaHBICTBl aHBIKTAayFa apHaJFfaH Tanaay Kypaiael. 3eprreyne KazakcTaHHBIH aliMakTapsbl
OoibIHIIA JepeKTepAl JKMHAY MEH OHJACYAi, MaceleNepli aHbIKTay/bl KOHE NMPAKTHKANBIK YCHIHBICTAPIbI
a3ipieyai Koca anFaH/a, KYKbIKTBIK JKOHE TeXHHKAJBIK aCIeKTiep i KeIeH i 3epTTey YIUiH JKYHemiK Tacin
naiinananeirad.  OKyprisinren  3eprreyiepaid  HoTwkeci:  KasakcTaHHBIH — KYPBUIBIC — CEKTOPBIHBIH
TYPaKTBUIBIFEI MEH Oocekere KaOUIeTTLNriH apTTHIpyFa BIKHAJ €TETIH SypOKOATApIBIH Ke3eH-Ke3eHIMEH
carmachblHa KOCBIMIINA KYKBIKTHIK HYCKayJIapAbl S>KETUINIPY, XaJBIKApalbIK CTaHAApTTapFa COHKeCTiriH
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A.T. Omaposa, b.O. Mykanog, JI.M. Jlayner6aeBa

AHaJM3 NPaBOBBIX CTPOUTENbHBIX HOPM B Kazaxcrane u 3a pyoe:xxom

B crartee paccmarpuBaercs 0omnbmIoif 00beM HOPMATHBHOH JINTEPATypHl, a PACCMOTPEHHBIE KOHIENINH 1
TEPMUHOJIOTHS ObLIM MPUMEHEHBI K TPEM MEXIYHAPOAHBIM CIydasM, KacarolUMCsS CTPOUTENBHBIX HOPM H
MpaBUJI UX IpUMeHeHus. Llenpio HacTOAIIero UccieI0BaHusl SBISETCS MIPOBEAECHNE BCECTOPOHHETO aHaIM3a
MPaBOBBIX ACIEKTOB IPUMEHEHHs €BPOKOJOB U MEXIYHAPOIHBIX CTPOHTEIBHBIX CTAHIAPTOB CTPOUTEIHHOM
orpacmn KasaxcraHa, BBISBICHHE CTENCHM TapMOHM3AIMM HAIMOHAIGHOTO 3aKOHOJATENbCTBA C
MEXyHapOAHBIMA HOpPMaMH, a TaKke OLEHKa WX BIMSHUS Ha obecredeHHe 0E30MacHOCTH, KadecTBa W
YCTOHYMBOCTH CTPOMTEIBHBIX OOBEKTOB C Yy4eTOM CyAeOHOH mpakTMkH M mpaBonpuMeneHus. Co-
BEPUICHCTBOBAaHUE PEKOMEHIALUIl U BHEIPEHHE MEXIyHapOIHBIX CTPOMTENBHBIX CTaHIApTOB B CTPOU-
TenbHOW oTpaciu KasaxcraHa HMO3BOJMT MOBBICHTH 0€30IIACHOCTh W KayeCTBO CTPOMTEIBHBIX OOBEKTOB,
o0ecrednTh MX COOTBETCTBHE TPeOOBAHHAM €BPOKOAOB M JPYTUX MEXIYHAPOAHBIX HOPM, CHHU3HTHh
BEPOATHOCTh aBapHii M HAPYLIICHUH CTPOUTEIBHBIX PErIaMEHTOB, MHHUMH3HPOBATh IIPABOBBIE PHCKH,
CBSI3aHHBIE C HECOOTBETCTBHEM MPOEKTHOH NOKYMEHTAIMU. JTO, B CBOIO O4epenb, OyAeT cIocoOCTBOBATH
MPUBJIEYCHHIO HHOCTPAHHBIX WHBECTUIIMH 3a CUET MOBBIIICHHS TOBEPUS K CTPOUTEIBHOMY CEKTOPY, YCKOPSIS
IPOILIECCH MHTErpalud B MUPOBOE 3KOHOMHUYECKOE NPOCTPAHCTBO M CO3/1aBasi YCJIOBUS I yCTOMYMBOTO
Pa3BUTHSI CTPOUTENIBCTBA B COOTBETCTBHU C TJIO0QIBHBIMH TEHICHIMSAMH M IEPEIOBBIMH IPAKTHKAMH.
HazBanHbIe acnekThl OnpeAensroT aKTyaJbHOCTb HACTOSILErO HcCleAoBaHUA. MeToJonorudeckas OCHOBa
paboThl BKIIOYaeT B ceds aHAIN3 HOPMATHBHO-NIPaBOBBIX akToB PK M MeXIyHapoIHBIX CTaHAAapTOB B
CTPOUTENIBHOH cepe, CPaBHUTEIBHO-NIPABOBOM METOA ISl ONpeNeieHHS OTIMYMN W PasiuIuil Mexmy
Ka3aXCTaHCKAMH CTPOHUTEIBHBIMH HOPMaMHU U €BPOKOJAMH, CTATHCTUIECKHUI aHAIN3 JAHHBIX O HApyIICHHAX
CTaHJApTOB M HX MOCIEACTBUH, a TaKXKe aHalU3 Ul OIpEJeleHHs B3aHMOCBS3H MEXIY KadeCTBOM
CTPOUTENBHBIX Pab0T M MEXIYHApPOAHBIMH CTPOUTENBHBIMH CTaHAAPTaMH. B paMkax wHcciaenoBaHUS
UCIIONB30BAaH CHCTEMHBIH MOAXOA Ul KOMIUIEKCHOTO PAacCMOTPEHUS MPABOBBIX M TEXHHUYECKUX ACIIEKTOB,
BKJIIOYasi cOop M 00pabOTKy AaHHBIX MO pernoHaM KazaxcraHa, BBIBIISIONIME CYIIECTBYIOIINE TPOOIEMBI U
BbIpa0aThIBAIOLINE MPAKTUYECKUE PEKOMEHJaluu. Pe3yinbTaToM NpPOBEIEHHOTO HCCIEJOBaHUS SBIIAETCA
BBIIBJICHHE MPOOJIEM M KOHKPETHBIX HPEUIOKEHHWH 10 COBEPIICHCTBOBAHHIO JIOMOJHUTENBHBIX MPABOBBIX
OpPHEHTHPOB JUIs IOATAIIHOTO KauecTBa EBPOKOJOB, TOCKOHTPOJIL 3a COOJIOJCHHEM MEKTyHapOIHBIX
CTaHJIAPTOB U MIPOBEAECHUEM MOATOTOBKH IIPOTPAMM NS CTIEIUAIICTOB CTPOUTEIBHON OTPACIIH, CIIOCOOCTBYSI
00ecredeHnI0 YCTOWINBOCTH M KOHKYPEHTOCIIOCOOHOCTH CTPOUTENIBLHOTO cekTopa Kazaxcrana.

Kniouesvie cnosa: mMexIyHapOIHBIE CTPOUTENBHBIE CTaHAAPTHI, MPABOBOE PETYNMPOBAHHE, CTPOHTEIbHAS
OTpaciab, TEXHHYECKHE PErITaMeHTHl, CyJAeOHble MpEeNeJeHTHl, IPaBONPHMEHNTENbHAs IPAKTHKA,
TOCYAapCTBEHHBIA KOHTPOJIb, FAPMOHM3ALIHS, EBPOKO/IbL, IPaIOCTPOUTENILCTBO.
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On the role of the public interest in administrative law and judicial proceedings

This article attempts to analyze the concept of public interest through the lens of scientific theories, interna-
tional experience, and legislative practice. The study is a novelty in this field, as no similar review has been
conducted within the framework of Kazakhstani administrative law and procedure. It has been identified that
administrative discretion (the competence of an administrative body) serves as the primary mechanism for
strengthening public interest. The effectiveness of this mechanism is supported by legislatively established
administrative procedures and the ability to challenge public rights through litigation. The conducted analysis
contributes to understanding the significance of legal protection of public interest and its benefits for the de-
velopment of the legal system. The scientific value of the article also lies in examining the experience of ad-
ministrative justice in Kazakhstan and other countries. By comparing the legal frameworks of developed
states with that of Kazakhstan, it becomes evident that public interest is a legal construct that is difficult to
regulate yet serves as a universal reference point for the development of legal systems. Therefore, the concept
of public interest requires further clarification both for scientific comprehension and for broader interpretation
and practical application. An additional value of the study is its systematic analysis of the concept of public
interest in foreign legal doctrine, providing a foundation for further comparative legal research.

Keywords: public interest, administrative discretion, concept, society, governance, mechanism, administrative
body, Government, justice, court.

Introduction

In some legal systems, the public interest is understood as a collection of public goods protected by ad-
ministrative bodies. It can serve as a justification for state actions, such as in cases of limiting private rights
(e.g., revocation of special rights, restriction of entrepreneurial activities, etc.).

The need for comprehensive research on the public interest in administrative law and process is deter-
mined by factors influencing the further sustainable development of administrative justice in Kazakhstan.
The functioning of the state, involving public authority relations, is not only an expression of the legal pro-
gress of society but also a consequence of the strategic efficiency of the administrative and legal system. The
intense legal development and centralized governance highlight the importance of ensuring and protecting
the public interest as one of the key tasks.

Public interest is one of the essential components of public governance. Even during the Enlightenment
era, the philosopher Charles-Louis Montesquieu, when exploring the public interest, noted that “public and
private interests must be in harmony with each other, as public tranquility is the guarantee on the path to an
ideal state” [1; 69]. It is worth noting that the concept of public interest is found not only in academic science
but also in positive law. The category of “public interest” is universal and serves as an object of study in var-
ious disciplines (political science, sociology, cultural studies, philosophy) as well as in fundamental branches
of law (constitutional, administrative, civil law, etc.). The place, role, and significance of public interest, as
well as its protection in administrative law and process, remain highly relevant topics, which, unfortunately,
have not been sufficiently studied by Kazakhstani legal scholars.

Considering the citizens’ ability to seek protection of their rights through claims in administrative
courts, the importance of protecting the public interest and exploring its legal nature in the administrative
context is growing. The development of legal relations between citizens and the administration (public au-
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thorities) cannot function properly unless procedural equality is ensured, and a balance of interests is
achieved.

The public interest exists to ensure legality and order in society and the state [2; 3].

The public interest is the guiding principle of administrative discretion [3; 8]

Established scientific concepts and other significant formulations of the term “public interest” provide a
foundation for the theoretical study of this institution, employing methods of comparison and analysis.

The aim of this study is to determine the role and significance of public interest in the context of the de-
velopment of scientific doctrines and the sustainable evolution of administrative justice institutions.

In pursuing this goal, it is essential to analyze existing scientific concepts related to the study of public
interest in the field of administrative law and procedure, as well as to demonstrate its growing importance
and implementation in the context of the development of interconnected institutions of administrative law
and procedure, including administrative discretion, administrative procedures, and administrative claims.

Given the interdisciplinary and sectoral nature of the public interest institution, an analysis of its expan-
sive interpretation is justified.

Methods and materials

The article prioritizes general scientific, analytical, and comparative legal research methods. The gen-
eral scientific method facilitates the identification of established concepts and the systematization of accumu-
lated scientific knowledge in the field of public interest. It also allows for the analysis of previous sources,
existing academic literature, and current legislation. The analytical method enables conclusions regarding the
necessity of legal protection of public interest within the branches of administrative law and procedure. It
focuses on identifying and extracting key theoretical arguments, legal definitions, and practical applications
of existing concepts. By comparing public law based on country-specific experience, a stable understanding
of the development of public interest is formed.

Results

The interpretation of the term “public interest” has been the subject of numerous studies in legal doc-
trine. Since ancient times, a well-established concept has emerged, stating that “the interests of the polis
(state) are the interests of the citizens”. The Roman jurist Ulpian, for example, equated the interests of the
state with public interests [1; 89]. Subsequent research by philosophers such as John Locke and others fo-
cused on understanding the essence and mechanisms of protecting public interests [4]. In more democratic
conditions of state development, scholars began to explore the principles of prioritizing the interests of the
state over those of the individual. Specifically, A.V. Petukhova, examining N.M. Korkunov’s sociological
concept, notes that “the primary purpose of law is to ensure the coexistence of both personal and public in-
terests” [5].

In the theory of administrative law, one of the first scholars to introduce the concept of “public interest”
was S.V. Tikhomirov. He defined it as “a state-recognized and legally ensured interest of a social communi-
ty, the satisfaction of which serves as a guarantee of its implementation and development” [6; 78]. In our
view, this definition comprehensively reflects the essential characteristics of this category. We agree with the
author that, for the implementation of the principles of the rule of law, societal interests transition into the
legal domain, forming the essence of public interest.

Legal scholars characterize public interest as a synthesis of three forms: societal interests, state inter-
ests, and national interests [7; 9].

Kazakhstani legal scholar R.A. Podoprigora, while acknowledging the influence of foreign doctrines on
Kazakhstan’s administrative law, emphasized the strong necessity of separate protection for public interest.
He stated, “Administrative law was originally created as a law for controlling state administration, a law for
protecting citizens from the arbitrariness of administrative authorities” [8].

Contemporary research highlights the absence of a legislative definition of “public interest”. The field
of procedural law in Kazakhstan has also encountered the need for a legal definition of “public interest”, as
public interests are often involved in the large flow of legal disputes, particularly in relations with adminis-
trative bodies. We agree with international scholars that the legislative gap regarding “public interest” ob-
structs transparency in protecting public interests and the realization of citizens’ right to a fair trial [9].

It is important to note the constitutional significance of public interest. According to A.A Gogin and
others, “the foundation of public interest lies in the goals of the state’s existence, which are enshrined in con-
stitutional norms as a system of prioritized activities for empowered authorities in various spheres of public
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life” [10]. Due to its specific properties and essence, public interest plays a leading, coordinating, and correc-
tive role in societal development, determining future goals and prospects. It is the Constitution that should be
regarded as the criterion for the development of public interest in society and the state in their continuous
pursuit of the public ideal. Legal theorists also rightly include the interests of local government bodies and
the community’s interests in the concept of “public interest” [11; 34].

The content and priority of protecting public interests can be traced in the norms of the Constitution of
the Republic of Kazakhstan, particularly in Article 39, Part 1, and Article 76, Part 1 [12], as well as in the
Administrative Procedural and Process-Related Code, Article 5, Part 1 (hereinafter referred to as APPRC). In
the APC, Article 31, Part 3, establishes the right of the prosecutor to bring a lawsuit in court for the protec-
tion of public interests [13]. Currently, the prosecutor’s appeal to the court remains the most effective means
of protecting public legal entities. A.E. Alibekov emphasizes the effectiveness of the legal protection mecha-
nism for public interest with the involvement of the prosecutor, noting not only the supervisory function of
the prosecution but also the representative function of the prosecutor, who acts on behalf of the state [14;
162].

Independent observations of the doctrine of public and administrative law have made it possible to iden-
tify key features that form the foundation for the implementation of public interest:

Public law mediates relationships governed by executive and regulatory authority through the use of
administrative discretion.

Public interest is recognized as an essential attribute of the rule of law.

Public interest creates the legal basis for filing claims with an administrative body.

The qualitative characteristics of public interest as a legal category, in our opinion, include:

- Compliance with the needs and goals of society.

- The non-personalized nature of the interest holder. These may include citizens, citizen associations,
local communities, or institutions for protection by specialized entities (the state, administrative
bodies, courts).

Legality: public interest is enshrined in legislation and must conform to it.

The author’s identified features and characteristics of the category of “public interest” merit further sci-
entific interpretation and legislative formalization. At the current stage of the development of modern admin-
istrative justice, the concept of “public interest” should be recognized as an innovative term within the field
of administrative law and procedure.

We believe that for proper interpretation and legal application, the legal structure of the term “public in-
terest” should be incorporated into the current legislation of the Republic of Kazakhstan.

The proposed innovative approaches to the theoretical interpretation of public interest, along with inter-
national practices, demonstrate the practical necessity of developing it as an independent legal institution,
adapted to contemporary challenges in the evolution of administrative justice.

Discussion

The established understanding of the public interest in legal science cannot be considered universal or
aligned with contemporary trends in legal development. The interpretations of public interest, developed
through the reception of Roman law and later refined by medieval commentators, can be viewed as a simpli-
fied approach to resolving the theoretical problem.

Public interests impact social relations by enshrining fundamental principles for the structure of society
and the state. They determine the content of legal influence on all spheres of social relations and aspects of
social reality; the means of their protection is the general system for safeguarding the Constitution and the
constitutional order.

Public interest predominantly takes a constitutional form. It primarily consists of norms that function as
principles, definitions, and goals. In terms of purpose, these norms are intended to ensure the systemic con-
solidation of conceptual ideas recognized as fundamental for society and the state.

At first glance, the concept of public interest appears to be a category with a single, unified content.

However, in practice, it has different interpretations and applications in various legal systems. Let’s
conduct a comparative analysis.

For example, in countries with a civil law system, public interest is enshrined in constitutions, laws, and
subordinate regulations. In France, the concept of public interest is used as a criterion for assessing constitu-
tional compliance and for verifying the legality of public administration activities. Administrative acts and
decisions are checked against public interest standards.
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In common law countries, public interest is a doctrinal concept developed through judicial precedents.
In the United States, there is a viewpoint that administrative justice and governance should be separate. In
Anglo-American legal traditions, public interest, as a mechanism, has a flexible form that is directly applied
by courts in public proceedings (hearings). One such method is the “Duty of Care” principle. On the one
hand, this allows for balancing private and public interests, while on the other, it enables the evaluation of a
public authority’s competence. According to foreign scholars, due care is a behavioral standard based on
which a judge, upon finding a violation of public interest by an administrative body that failed to act appro-
priately, makes a final ruling [15].

In modern post-Soviet systems, including Kazakhstan, the concept of public interest has always been
closely tied to state policies and administrative procedures. Issues of public administration were more con-
cerned with the practical aspects of the functioning government; their resolution requires the adoption of meth-
ods that ensure a similarly practical approach. With this approach to administrative problems, it is necessary,
first and foremost, to recognize the nature and importance of public governance.

The exercise of powers by administrative bodies is an equally pressing task for the administrative appa-
ratus. From the perspective of administrative justice and public administration, the place of executing directive
powers within the structure of the government is equally important and necessary in the fundamental aspects of
developing a democratic state.

The practice of European states in protecting public interest relies on the principle of proportionality [16],
while Kazakhstani legislation applies the principle of commensurability.

When defining the essence of the principle of commensurability in the administrative-legal aspect, it is
important to note that, as a new element of judicial proceedings, it represents a requirement to maintain a nec-
essary balance of interests in the protection of rights and freedoms. According to Article 10 of the Administra-
tive Procedural and Process-Related Code of the Republic of Kazakhstan (APPRC RK), ensuring the principle
of commensurability requires maintaining a fair balance of interests among participants in administrative pro-
ceedings [13]. This requirement aims to prevent abuse of power, protect the rights of citizens and their associa-
tions, and ensure the effective performance of the state’s public functions.

The court’s implementation of the principle of commensurability is based on the following triad: suitabil-
ity, necessity, and proportionality. “Administrative act or administrative action (inaction) is considered propor-
tional if the public benefit gained as a result of restrictions on the rights, freedoms, and legitimate interests of a
participant in administrative proceedings exceeds the harm caused by such restrictions” [17].

Another layer of public interests is represented by local self-government. Recognizing it as a special form
of authority and a unique social institution means acknowledging that, alongside individual interests and state
interests, there also exists the public interest of the local community. This interest is focused on ensuring favor-
able conditions for people’s coexistence within a given territory. As one form of authority (its lower level), lo-
cal government implements state policy on the ground, making binding decisions on local matters, ensuring
public safety, maintaining order, and performing other governmental functions. Regrettably, the current situa-
tion in this area falls short of satisfactory standards. Local self-government has not yet fully met its purpose of
being an integrating factor that engages and activates the deep mechanisms of societal self-regulation. There are
issues stemming from the general state of the governmental and legal reality. To overcome these problems, an
appropriate conceptual and legal foundation for local self-government is necessary, one of whose key elements
is ensuring public interest in cooperation with local administrations. Let us focus on another feature of the im-
plementation of public interest through the institution of administrative discretion.

Administrative discretion is a key feature in the implementation of state policy.

Administrative discretion refers to the freedom of choice or judgment granted to an executive official or
administrative body to ensure the constant and full realization of legislative policy in any situation that may
arise in connection with the execution of managerial decisions.

Administrative discretion is the authority of an administrative body or official to make one of the possible
decisions based on the evaluation of their legality [10].

There are several practical reasons why the state grants competence to administrative bodies to implement
and ensure the enforcement of its expressed policy:

1. Control and resolution of many social or economic issues and needs of society.

2. Development of standards at the legislative level and their delegation to institutions created for this
purpose.

3. Provision of long-term solutions to emerging complex problems related to the regulation of areas of
public and state life.
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The resolution of disputes between an administrative body and a plaintiff is described as an administra-
tive court decision, as it, in some minor respects, resembles the exercise of judicial power. Judicial bodies
recognize the inherent complexity involved in addressing matters of public administration. If courts are
forced to consider such administrative matters, they would be acting beyond their judicial functions, thereby
violating the doctrine of the separation of powers. Nevertheless, courts claim the right to substitute their own
independent decision based on a completely new judicial review of the validity of administrative decisions,
which by their very nature are either “legislative or administrative”.

Legal theorists have suggested that the functions of administrative legislation should be separated from
judicial processes and entrusted to a distinct body to avoid mixing such powers.

Despite their distinctive characteristics, these functions are in practice inseparable and interdependent
parts of the same administrative process, intricately linked by the practical necessity of maintaining adminis-
trative justice.

We suppose that the proposal to separate these functions would undoubtedly reduce the efficiency and
speed of governance and generally disrupt the entire administrative process at its later stages. We believe that
it is necessary to direct judicial action to prohibit the merging of administrative powers. If we want to have a
competent government, then administrative powers and the mechanisms delegated should be carried out in
accordance with the goals of the expressed legislative policy, free from the restraining influence of strict
constitutionalism.

The judiciary, within the framework of administrative justice, should be focused on working in special-
ized areas of public administration. We believe it is essential to address the issues arising from the imple-
mentation of modern legislative policy in defense of the public interest, which have, in a sense, been “as-
signed” to specialized administrative courts.

Overall, the research findings were achieved using modern methodologies. In addition to the classical
method of theoretical analysis, methods of systematizing scientific knowledge and analytical approaches
were employed, enhancing the validity of the conclusions drawn. The identified patterns in the development
of public interest do not contradict the doctrine of administrative law; on the contrary, they confirm its relia-
bility and effectiveness.

Conclusions

In general, it should be concluded that public interest holds a key position in shaping social relations
that arise within the framework of public administration and administrative procedures.

Based on the research conducted, the fundamental characteristics of public interest as a legal category
have been systematized, demonstrating its value for the fields of administrative law and procedure. Drawing
from the reception of foreign practices, common historical patterns in the development of public interest
have been identified. It has been determined that the key patterns and factors underlying the mechanism of
public interest — such as administrative discretion, the executive and regulatory activities of state bodies,
procedural and claim-based proceedings — have allowed for a deeper understanding of the legal nature of
public interest and the mechanisms of its functioning. Existing scientific developments in the fields of public
and administrative law, as well as the ongoing academic discourse, confirm the necessity of further research.
The absence of a unified scientific doctrine regarding the mechanism of public interest creates difficulties in
the legal interpretation of its structural elements. The terminology arising from the need for legal protection
of public interest requires further clarification.

In our opinion, public interest can be defined as a legally ensured and protected interest that serves as an
external manifestation and official expression of the needs of both society and the state.

The study of the administrative law sector and the analysis of procedural legislation have shown that the
concept of public interest is further shaped by the specific characteristics of legal regulation and the subjects
involved in the respective legal relations. We believe that ensuring public interest is a crucial means of ful-
filling the most important social and legal values, meeting the needs of both society and the state, and
achieving the objectives of administrative justice.

The scientific and practical value of the obtained results lies in their potential use for improving legisla-
tive practice, optimizing the administrative-legal system, and implementing the principles of administrative
proceedings. The theoretical analysis conducted not only expands scientific knowledge but also has applied
significance, enabling the use of the findings to address pressing issues in administrative justice.
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H.P. ErexanoBa, 1.C. Cakraranona, J. FOxHeBuuyc

OKIMIIUIIK KYKBIK IIeH COT IiCiH KYpri3yaeri KOraMabIK MYIJAEeHIH PoJii Typajbl

Makanaia 3aHHaMa MEH COT ToKipubeci apKbUIbl KOFAMIIBIK MYIICHIH TY)KbIPHIMIAMACHIH TaJIayFa OPeKeT
JKacaiFaH. 3epTTey OCHl CaNaJarbl JKaHANBIK OONBIN TaObUTaNbl, OWTKEHI OyFaH IeWiH Ka3aKCTaHMIBIK
OKIMIIIUTIK KYKBIK TEH TNPOILECC CallaChlHAa MYHJal IIONy JKYPri3iIreH J>KOK. OKIMIIUIK KalayIblH
(oKIMIITIK OpPTaHHBIH KY3BIPETi) KOFAMIBIK MYUICHI HBIFAWTYIBIH OAacThl TETiri OOJAaTHIHBI AHBIKTAJIBIT
OTBIp. OKIMIIUTIK Tajan apKbUIbl SKIMIIITIK 3aHHaMaJarbl paciMIepAi KaHe Kapusi KYKbIKTap/bl Aayjiayra
MYMKiHiK 6epeni. XKypri3iiareH tannay KOFaMIbIK MYAICHI KYKBIKTBIK KAMTaMachl3 €TYAiH MaHbI3IbUIBIFbIH
JKOHE OHBIH KYKBIKTBIK JKYHEHI JaMbITYAaFbl IaifachblH TYCIHYre bIKman erefi. MakajaaHblH FbUIBIMA
KyHApUIBIFBl Ka3akcTanaa jkakplHaa KabbuigaHFaH OKIMIIUTIK POCiMAIK-TIPOLECTIK 3aHHAMACHIH TalllayaaH
KepiHeni. JlaMbIFaH MEMIICKETTEPIIH TOKIPUOECIH CANBICTBIPA OTHIPBIN, KOFAMIBIK MYAJIE — KYKBIKTBIK
perTeyre KublH 0O0NaThIH KYKBIKTBIK KYPBUIBIM PETIHIEC KYKBIKTBIK XKYHEIepai JaMbITYIbIH oMOebarn Oarnap
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KbI3MeTi eKkeHiri aHpIKTanabl. COHIBIKTaH KOFaM/BIK MYJIC YFBIMbI FBUIBIMU TYCIHY YIIIH /€, KeHEHTiIreH
TYCIHAIPY 9HE OJaH opi KOJIAAaHy VIIIH J¢ HAaKThUIAy[bl KaXXeT eTeli. 3epTTeyAiH KOCBHIMIIA KYHIBUIBIFBI
CaJIBICTBIPMAJIBl IEPCIEKTUBAA FHUIBIMH 3€pPTTEY KYPri3y YLIiH akmapaT OepeTiH MIeTeNAiK TOKTPHHAHBI
Kapay, OyJ1 KOFaMJIbIK MY JICHIH TYXKBIPBIMaMachlH CAJIBICTEIPMAIIBI TJIIayFa MYMKIH/IK Oepeti.

Kinm ce30ep: KoraMabIK MyJyIe, 9KIMIIUIIK Kanay, TY)KbIpbIMaaMa, KoFaM, 6ackapy, TeTiK, oKIMIIIIIK opraH,
YKiMer, ofIiJieT, COT.

J.P. ErexanoBa, 1.C. Cakraranona, J. FOxHeBuuyc

O poau ny0JMYHOr0 HHTEpeca B AAMUHUCTPATUBHOM MpPaBe U Cy10NPOU3BOICTBE

B nanHON cTaThe mpeAnpuHATA MOMBITKA MPOAHAIU3HPOBATh KOHLEMIUIO MyOIMYHOTO HMHTEpeca depes
NpU3MY aHaNIN3a HayYHBIX KOHIENINH, 3apy0e)KHOTO OIbITAa U 3aKOHOJATENILHON NpakTHKH. VccnenoBaHue
SIBJIIETCS] HOBIIIECTBOM B 3TOH 00J1aCTH, TaK KaK paHee ITO0JJOOHBII 0030p B OTpaciy Ka3aXCTaHCKOTO aJIMHHH-
CTPaTUBHOIO IIpaBa M Ipolecca He NPOBOAWICA. BbUIO BBIABIEHO, YTO aJAMHHUCTPATUBHOE YCMOTPEHUE
(KoMITeTeHIs aIMHHICTPATUBHOTO OpraHa) sSIBJISETCS IMIABHBIM MEXaHM3MOM YKpEIUICHHs ITyOJIMYHOTO MH-
Tepeca. CriocoOCTBYIOT paboTe TAKOTO MEXaHH3Ma YCTaHOBICHHBIE 3aKOHOATEILCTBOM aJMUHHACTPATHBHbIE
HpOLEIYPsl B BO3MOXXHOCTh OCHAPHUBAHUS ITyOJIMYHBIX MPaB C MOMOIIBIO HCKa. [IpoBeeHHBIN aHAIN3 CIIO-
cOOCTBYET HOHMMAHUIO M 3HAYUMOCTH IIPABOBOTO 00ECIIeUeHH s MyOINYHOTO HHTEPECA U €r0 BBITOJBI B pa3-
BUTUH NIPaBOBOU cucTeMbl. HayuHas IIEHHOCTh CTaThH 3aKIIOYACTCSl B AHAIHM3E ONbITA aAMHHUCTPATHBHOMN
foctunmy Kazaxcrana u 3apyOexHbIx cTpaH. CpaBHHBasi OIBIT Oojiee pa3sBHTHIX TOCYHapcTB U PecmyOnmku
Kazaxcran, npuxoauT MOHMMaHHE, YTO IyONMYHBIA HHTEpec — IIpaBOBas KOHCTPYKIMS, KOTOPask CIOXHO
HOJIaeTCs IIPaBOBOMY PEryIMPOBAHUIO, CIIYKUT YHUBEPCAIbHBIM OPUEHTUPOM UL Pa3BUTHUS IPABOBBIX CHC-
TeM. [loaTOMy TMOHSATHE IMyOJIMYHOTO MHTEpeca TpeOyeT YTOYHEHHs, KaK JUIl HayYyHOTO NMOHMMAaHHUS, TaK H
JUISL PACIIMPEHHOTO TOJIKOBAaHUS M AanbHEHIIEro mpuMeHeHus. JlomomHuTenbHas IEHHOCTh HCCIIeIOBaHUS
3aKITI0YAeTCsl B CHCTEMHOM aHaJIN3e KOHIENINN TyOJIMIHOTO HHTepeca B 3apyOeKHON JOKTPHUHE NIPaBa, 4ToO
JaeT nHGOPMAIHIO JUIS IPOBEICHHS HAyIHOTO HCCIECAOBAHMS B CPAaBHUTEIBHOM MEPCIICKTUBE.

Kniouesvie crnoea: myOnuaHBIM HHTEpEC, aAMUHICTPATUBHOE YCMOTPEHHE, KOHIICIIINS, OOIECTBO, yIpaBie-
HUE, MEXaHU3M, aJIMUHUCTPATUBHBIN opraH, [IpaBUTENbCTBO, FOCTHLIUSA, CY/.
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Interaction of the Commissioner for Human Rights with specialized ombudsmen
in the Republic of Kazakhstan

The article discusses the problems of interaction between the Commissioner for Human Rights in the Repub-
lic of Kazakhstan and specialized ombudsmen. The study revealed the main shortcomings of the current leg-
islation: the lack of a clear mechanism of coordination between ombudsman institutions; fragmentation of the
system of registration of complaints; insufficient interaction with government agencies and fragmented re-
porting system. International practices were examined through a comparative study: countries such as Cana-
da, Finland, the United Kingdom, Spain and the United Kingdom have a well-developed system of human
rights protection and provide clear mechanisms for cooperation between ombudsmen. This includes legal
regulation of the transfer of complaints, data exchange and joint inspections. After careful consideration, spe-
cific proposals have been made to amend the Law of the Republic of Kazakhstan “On the Ombudsman for
Human Rights”. It is hereby proposed to amend the Law “On the Rights of the Child”, the Social Code, the
Entrepreneurial Code of the Republic of Kazakhstan in order to improve the effectiveness of interaction be-
tween human rights institutions. In particular, the proposal is aimed at strengthening cooperation between
ombudsmen, developing regulations for their joint inspections, introducing a mechanism for transferring ap-
peals between them, as well as creating a single digital platform for automated review of complaints. The
proposed changes are designed to increase transparency, improve accessibility and coordination of activities
to protect the rights of citizens.

Keywords: Commissioner for Human Rights, specialized ombudsmen, human rights institutions, legal regula-
tion, complaints, international experience, coordination, Kazakhstan.

Introduction

The institution of the Commissioner for Human Rights (hereinafter referred to as the Ombudsman) in
the Republic of Kazakhstan plays an important role in protecting the rights and freedoms of citizens. Its ac-
tivity is determined by the basic law of the Republic of Kazakhstan and other regulatory acts. In recent years,
Kazakhstan has been developing a system of specialized ombudsmen, such as the Commissioner for the
Rights of the Child and the Commissioner for the Protection of the Rights of Entrepreneurs.

With all the positive aspects regarding the activities of human rights institutions, there is a serious prob-
lem in the form of uncertainty around regulatory regulation of their interaction with the institution of the
Ombudsman. Insufficient mechanisms for the transfer of complaints, the exchange of information and joint
participation in the protection of rights can lead to a repetition of the functions of various bodies, shortcom-
ings in guaranteeing the rights of citizens and inconsistency between institutions. The experience of other
countries — Great Britain, Canada, Finland and Spain — indicates that the effective functioning of the om-
budsman system requires a clear delineation of competencies and the development of coordination and inter-
action mechanisms.

The purpose of this study is to identify problems of interaction between the Commissioner for Human
Rights in the Republic of Kazakhstan and specialized authorized ombudsmen and to propose legal methods
for their solution.

In order to achieve this goal, we have identified the following tasks:

- Study the current laws of the Republic of Kazakhstan on the work of the Commissioner for Human
Rights and specialized authorized ombudsmen.

- Study the experience of other countries in the work of ombudsmen and identify the most successful
forms of their interaction.

- Identify the main problems in coordinating the activities of ombudsmen in Kazakhstan.

* Corresponding author’s e-mail: visabekova@mail.ru
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- Propose legislative improvements, taking into account mechanisms for the transmission of complaints,
the exchange of information and the conduct of joint investigations

Disagreements in the concepts of this area of research may arise due to differences in theoretical ap-
proaches or research methodology.

The issue of coordinating the work of ombudsmen remains poorly understood in legal science. Tradi-
tional ideas about the independence of human rights institutions are faced with the need to unite them to ef-
fectively protect the rights of citizens.

The issues of determining the powers of the general and specialized ombudsmen are controversial in the
methodology for their determination. At the international level (as, for example, in the countries of the Euro-
pean Union), there are various approaches: from granting full autonomy to specialized ombudsmen to their
subordination to the chief ombudsman in Kazakhstan. Challenges in defining authority remains unresolved,
which leads to legal uncertainty.

A study of scientific publications shows that the Russian legal literature does not pay enough attention
to the issues of interaction between the Ombudsman and specialized ombudsmen. In Russian and foreign
studies (works by Kalinina E.G. [1; 28], Shabanova Z.M. [2;25], issues of interaction between ombudsmen at
the institutional level were considered; nevertheless, the adaptation of these models to the legal space of Ka-
zakhstan requires further study.

Research on ombudsman interactions is largely based on foreign scientific literature. In the works of
Hertz (2018) and Goodwin (2020), methods for coordinating the activities of ombudsman institutions in the
countries of the European Union and the UK are considered. They include analysis of the exchange of com-
plaints, digitalization of procedures for the protection of rights and control by parliament [3; 45].

However, there is research on various aspects of the regulation of the Ombudsman institution. For ex-
ample, the work of Bashimov M.S. “Ombudsman Institute in the Republic of Kazakhstan and foreign coun-
tries (comparative legal analysis)” [4; 48]. Based on the study of literature, the author of the article comes to
the conclusion about the importance of creating a comprehensive system of cooperation between ombuds-
men in Kazakhstan, which would include legal, organizational and digital mechanisms.

One of the main problems of the study is the lack of clearly defined norms in Kazakhstani legislation to
coordinate the activities of the Ombudsman and specialized ombudsmen. This leads to inconsistency in their
work and the creation of gaps in the protection of citizens’ rights. There is also duplication of functions and
inefficient use of rights protection resources.

The development of rules for coordinating actions between ombudsmen will help get rid of these prob-
lems, speed up the processing of citizens’ appeals and make human rights activities more open and under-
standable.

Methods and materials

The basic provisions on the protection of human rights and freedoms and the role of the Ombudsman
are defined in the Fundamentals of Legislation and the Constitution of the Republic of Kazakhstan Article
83-1 enshrines the constitutional status of the national Ombudsman [5]. The Constitutional Law of the Re-
public of Kazakhstan “On the Commissioner for Human Rights” No. 154-VIl of November 5, 2022 [6], es-
tablishes the status and key functions of the Ombudsman in Kazakhstan and determines the procedure for
considering citizens’ appeals. Nevertheless, the legislation of the country does not clearly establish norms for
regulating the cooperation of the Ombudsman with other specialized organizations (for example, to protect
the rights of children or entrepreneurs).

Examination of the legislation shows the need to revise and modernize individual laws governing the
work of specialized ombudsmen. The regulations do not clearly define the mechanism for the transfer of
complaints between the Ombudsman and specialized ombudsmen, which leads to the emergence of legal
gaps in their activities.

An important guideline for the development of a system of interaction between ombudsmen in Kazakh-
stan is international norms governing the actions of national human rights institutions.

One of the most important international documents is the following:

The Paris Principles (1993) are a set of normative documents of UN General Assembly resolution
48/134, which aim to ensure the independence, competence and effectiveness of national institutions for the
protection of human rights [7].

The Venetian Principles (2019) were endorsed by the European Commission for Democracy through
Law (Venice Commission of the Council of Europe) [8]. They provide additional guarantees of the inde-
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pendence of ombudsman structures, including their organizational autonomy, financing and procedural inde-
pendence.

Recommendations submitted by the United Nations (UN), the Council of Europe and the OSCE include
reports and analytical studies on the work of national institutions for the protection of human rights.

The following scientific approaches were applied in this article:

The study of comparative legal analysis made it possible to study the methods of interaction of state
ombudsmen abroad and identify effective methods that can be applied in the Kazakh legal system.

We studied the laws and regulations of the ombudsmen in Kazakhstan in accordance with the constitu-
tion and legislation, as well as international standards in this area.

The analysis of the information in the reports was carried out by studying public sources — the annual
reports of the Ombudsman and specialized authorities, statistical data and international reports.

The legal analysis method is used to assess compliance with current legislation and identify areas for
clarification. The use of these methods made it possible to identify the main problems in organizing coopera-
tion between ombudsmen in Kazakhstan and offer reasonable recommendations for their improvement.

Results

The institution of the Commissioner for Human Rights (hereinafter — the Ombudsman) is of great im-
portance in the modern legal sphere of the Republic of Kazakhstan. This study analyzes and models various
scenarios to identify the main problematic aspects of legislation and possible ways to improve them through
forms of interaction. In researching the legislation, a gap was found in the current law on the position of the
Human Rights Ombudsman. The current version of the law does not clearly define the interaction of the gen-
eral Ombudsman with specialized structures. There are often situations when parents are faced with viola-
tions of their children’s rights in educational institutions and are forced to appeal simultaneously to the “gen-
eral” Ombudsman and other competent bodies. Violations may be reported to the Ombudsman and child
specialists from unofficial sources, which leads to repeated consideration of the complaint, increasing bu-
reaucratic procedures and making it more difficult to protect the rights of minors.

When a person faces a violation of their rights at work, including discrimination due to a disability, the
complaint should first be directed to the relevant authority responsible for human rights protections. In many
cases, a general ombudsman may handle such matters and, if necessary, forward them to a specialized body
focused on the rights of persons with disabilities. However, the existing legislation does not provide a clear
algorithm of action. A conversation with representatives of the Ombudsman would help to clarify the prob-
lems in practical terms: which body has the authority to consider a complaint in case of its “dual” nature?

We have considered in Table 1 the international experience of interaction of the Commissioner for Hu-
man Rights in the Republic of Kazakhstan with specialized ombudsmen.

Table 1
Comparative analysis
Criterion Kazakhstan Foreign experience (Spain, Canada, UK)
1 2 3
Legal The Law “On the Ombudsman for |There are no clear instructions on information exchange and joint
framework Human Rights” does not contain |consideration of appeals. In most countries there is a basic law

separate norms on interaction with |on the Ombudsman along with by-laws or separate chapters regu-
highly specialized ombudsmen. |lating forms of cooperation. The norms on the transfer of com-
plaints, joint inspections and the order of reports are specified.
Coordination There are no regulations for the  |Ombudsman Councils are established, which meet regularly to
mechanisms coordination council of periodic |discuss systemic problems. The procedure for adopting joint rec-
meetings and interdepartmental  |ommendations to legislators and authorities is regulated.

working groups.
Statisticsand  |There is no single integrated com- |A single portal is often used, where citizens’ appeals are received
database of ap- |plaints database. Different forms |and automatically forwarded to the competent ombudsman's of-
peals of recording and reporting com-  |fice. A standardized reporting system simplifies analysis and the
plicate the exchange of data be- |development of recommendations.

tween the Ombudsman and the
specialized commissioners.
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Continuation of the table 2

1 2 3
Citizen Low awareness of the powers of |The functions of each ombudsman are widely explained on offi-
awareness specialized Ombudsmen: citizens |cial websites and in the media. Hotlines and counseling centers

more often turn to the Ombuds-  |operate.
man “out of habit” even in case of
highly specialized complaints.

Joint reports and | The annual report of the Om- Regular practice of joint or parallel reports, where each ombuds-

parliamentary  [budsman does not always include |man covers a different area, but there is a common section on

oversight final information on the activities |problems and recommendations. Transparent system of presenting
of specialized ombudsmen. results to the parliament.

The most serious problem for the development of an effective system of interaction between ombuds-
men in Kazakhstan is the lack of a legislative mechanism for coordination. There are no provisions in the
national laws on the order of:

- transfer of information between the Ombudsman and specialized ombudsmen, allegations of violations
of rules and regulations outside the competence of either institution. The legislation of the Republic of Ka-
zakhstan contains a number of gaps regarding the interaction of the Ombudsman with specialized ombuds-
men.

Article 9, paragraph 1, contains a provision that the Commissioner shall cooperate with the Commis-
sioner for Children’s Rights in the Republic of Kazakhstan and other national human rights institutions,
without specifying specific rules for coordination with other authorized persons [6].

The main problematic aspects are:

- There is no clear description of the procedures for filing complaints, conducting joint inspections and
exchanging information.

- When considering complaints of violations in schools and the rights of children and persons with dis-
abilities, difficulties arise in coordinating actions between different jurisdictions.

Act No. 345-11 of 8 August 2002 on the rights of the child in the Republic of Kazakhstan. Article 7-1 of
this law defines the duties of the Ombudsman for the Rights of the Child without specifying his interaction
with the Ombudsman [9]. There is no system for automatically redirecting complaints between ombudsmen.

There is no clear distribution of responsibility for coordinating investigations into violations of chil-
dren’s rights between different institutions.

Social Code of the Republic of Kazakhstan No. 193-VII dated April 20, 2023. Article 10-1 of the Social
Code, as established by Law No. 115-VIII on July 5, 2024, delineates the authority of the Ombudsman con-
cerning the safeguarding of rights for socially vulnerable groups, which encompasses individuals with disa-
bilities [10]. Nevertheless, this article fails to delineate the mechanisms governing the interaction between
the Ombudsman and other authorized individuals or governmental entities within this domain.

Consequently, the existing legal framework is deficient in that it does not provide clearly defined proto-
cols for conducting joint inspections, nor does it establish an effective feedback mechanism between the
Ombudsman and the Commissioner for the Rights of Persons with Disabilities. This could impede the effi-
cient coordination of their efforts in safeguarding the rights of individuals with disabilities.

To enhance the efficacy of safeguarding the rights of individuals with disabilities, it is prudent to for-
mulate and execute regulations that govern the collaboration among these institutions. This should encom-
pass established procedures for joint inspections as well as a comprehensive complaints mechanism.

The Entrepreneurial Code of the Republic of Kazakhstan No. 375-V, enacted on October 29, 2015, de-
fines the legal basis for the status and functions of the Commissioner for the Protection of Entrepreneurs’
Rights, popularly referred to as the Business Ombudsman. Chapter 28 of this Code is designated as “The
Commissioner for the Protection of Entrepreneurs’ Rights of the Republic of Kazakhstan. Investment Om-
budsman” [11].

The first paragraph of this chapter defines the legal status of the Commissioner for the Protection of En-
trepreneurs’ Rights in Kazakhstan. In particular, Article 284 establishes that the appointment of the Commis-
sioner is formalized by an order of the President of the Republic of Kazakhstan, and the Commissioner is
accountable to the President. The National Chamber of Entrepreneurs guarantees oversight of his activities,
and it is required that he refrains from engaging in political activities in the performance of his duties. The
main duties of the Business Ombudsman include representing, protecting and defending the rights and legit-
imate interests of entrepreneurs, as well as considering their appeals.
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It is important to note that the current version of the Entrepreneurial Code does not contain provisions
regulating the relationship between the Business Ombudsman and the National Ombudsman responsible for
human rights. The lack of clearly defined protocols governing the interaction between these institutions may
lead to insufficient coordination of actions to protect business rights, especially when such violations overlap
with more serious human rights issues.

The study of the experience of other countries shows that in many democratic legal systems (for exam-
ple, Great Britain, Canada and Finland) there is a legislated mechanism of interaction between different om-
budsmen.

In the UK, for example, the Parliamentary and Health Service Ombudsman Act (1967) regulates coop-
eration between ombudsmen in this area. It contains provisions for sending complaints between general and
specialized ombudsmen. These mechanisms exclude re-examination of cases and establish procedures when
a complaint is received against the activities of several human rights institutions [12].

Canadian law governs the interaction of various bodies with the Public Complaints and Review Com-
mission Act (1988) [13]. According to Article 7 of this law, if a complaint arises about the activities of sev-
eral ombudsmen at the same time, they are required to conduct a joint investigation and exchange the results
of inspections. This method of coordination helps to avoid duplication of processes and ensures consistency
of activities when dealing with complaints.

In Finland, Ombudsman activities are based on the Parliamentary Ombudsman Act (Finnish Parliamen-
tary Ombudsman Act, 2002). Under Article 14, ombudsmen are required to prepare and submit a joint report
to Parliament each year [14]. This document summarizes information on human rights violations identified
by various relevant ombudsmen, and also contains general recommendations for improving legislation. This
practice contributes to the transparency of the work of human rights institutions and helps contribute to ef-
fective interaction with state bodies.

The legislation of the Republic of Kazakhstan lacks such detailed norms and mechanisms for interac-
tion between the Ombudsman and relevant commissioners. This leads to problems in the form of repetition
of functions, slow resolution of complaints and insufficient coordination between human rights organiza-
tions. After analyzing foreign experience, it is proposed to make specific changes to the legislation of Ka-
zakhstan to create a systematic legal framework for effective interaction between the Ombudsman’s bodies
and increase the level of protection of the rights and freedoms of citizens of the Republic of Kazakhstan.

This includes setting standards for joint inspections and coordinating requests to public authorities. It
also provides for the development of a common policy for the protection of human rights.

Kazakhstani legislation lacks a similar mechanism, which leads to duplication of functions and makes it
difficult to determine the competence of specific ombudsmen, which in turn creates uncertainty in law en-
forcement practice and slows down the response to citizens’ appeals.

Another important problem is the fragmentation of the system for recording and processing citizens’
appeals. Currently, complaints received by the Ombudsman and specialized authorized persons are registered
separately in each department without creating a centralized database.

This fractured interaction within the organization has several negative consequences:

The lack of in-depth study of trends leads to the inability to identify common patterns of human rights
violations in different areas, such as the intersection of business interests and workers’ social guarantees.

Duplication of grievances arises due to the lack of a centralized system, leading to repeated handling of
the same grievances by different organizations without proper coordination.

Other countries (e.g. Canada and Estonia) already use specialized digital platforms to receive com-
plaints from citizens. These platforms automatically forward complaints to the relevant human rights bodies
and services. The introduction of such a system in Kazakhstan could significantly speed up the processing of
complaints and create an effective tool for analyzing human rights violations.

Specialized ombudspersons in Kazakhstan do not have a formal right to request information from the
Ombudsman and do not participate in the development of legislative initiatives related to their area of work.
Therefore, their role is often reduced to an advisory function, and their influence on the formation of state
policy for the protection of human rights remains limited.

In foreign countries (France, Great Britain, Sweden) a clear system of parliamentary control over the
activities of all ombudsmen has been established. They take part in working groups under the Parliament and
can propose changes in legislation to protect the rights of citizens. An illustrative example can be found in
Finland.
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The absence of such a system in Kazakhstan makes it difficult to take into account the opinions of expe-
rienced specialists in the development of legislative acts.

Currently, the annual reports of specialized ombudsmen are created independently and are not always
included in the general report of the ombudsman, which complicates the analysis of human rights violations
and makes it difficult to develop unified recommendations for state bodies.

In international practice, a mechanism of generalized reporting on the work of ombudsmen is often used
— when all their reports are collected in one document and then presented in parliament for discussion with
the general public. For example, in countries such as Australia and Finland, the annual report combines in-
formation from all ombudsmen and contains general proposals to improve legislation.

Improving the legal regulation of interaction between the Ombudsman and specialized commissioners
in Kazakhstan is a key step towards improving the effectiveness of the protection of human rights and free-
doms. The following activities are proposed to address the identified legislative gaps and ensure coherence.

Initially, it is suggested to modify the Constitutional Law of the Republic of Kazakhstan titled “On the
Commissioner for Human Rights” No. 154-VII, enacted on November 5, 2022 [6]. It is essential to enhance
Article 9 of this legislation with explicit provisions that distinctly govern the collaboration between the Om-
budsman and specialized commissioners. It is imperative to establish provisions for the transfer of com-
plaints in alignment with the designated authority and to formalize the procedures for collaborative investi-
gations and inspections. It is imperative that a comprehensive annual report detailing the activities of all om-
budsmen be prepared and submitted on an annual basis to the Parliament of the Republic of Kazakhstan.
This measure will facilitate the organization of the reporting process and reduce redundancy in the operations
of human rights organizations.

Moreover, it is prudent to include a provision pertaining to collaboration with the National Ombudsman
within the Law “On the Rights of the Child in the Republic of Kazakhstan No. 345-11, dated August 8, 2002
[9], particularly in Article 7-2 which addresses the “Commissioner for the Rights of the Child”. This provi-
sion grants the Commissioner for Children’s Rights the authority to file appeals with the National Ombuds-
man, facilitating a comprehensive assessment from a broad human rights perspective. The proposed addition
aims to clarify legal uncertainties and improve the effectiveness of responses to violations related to chil-
dren’s rights.

Third, it is very important that Article 10-1 “Competence of the Ombudsman” of the Social Code of the
Republic of Kazakhstan No. 193-VII of April 20, 2023 [11] is amended to include provisions that mandate
the participation of the Commissioner for the Rights of Socially Vulnerable Populations in joint inspections
with the Commissioner for Human Rights. This is particularly important to consider when looking at the ap-
peals of disabled people as it has to do with the protection of their rights and freedoms. This modification
will provide specific assistance and a holistic way of dealing with the complaints about the rights of persons
with disabilities.

Fourth, the Entrepreneurial Code of the Republic of Kazakhstan No. 375-V of October 29, 2015 [12] al-
so defines the responsibilities and functions of the Commissioner for the Protection of Entrepreneurs’ Rights
in Chapter 28. It is advisable to include a provision that allows the Commissioner for the Protection of En-
trepreneurs’ Rights to refer the appeals of business entities to the National Ombudsman in cases of systemic
problems that need further legal analysis. This measure is to increase the effectiveness of dealing with the
problems faced by the business community and will actually minimize administrative hurdles.

The implementation of these changes will enhance the cooperative relationship between the different
ombudsmen to a more optimal level in order to safeguard the rights of the relevant groups of citizens in the
Republic of Kazakhstan.

Fifth, in order to increase the effectiveness of the complaint handling process and to enhance the availa-
bility of human rights institutions for citizens, it is suggested that one unified digital platform should be cre-
ated and implemented for the reception and analysis of complaints. This platform would send automatic re-
ferrals to the proper entities. The establishment of this platform will help citizens lodge their grievances to
ombudsmen and government bodies easily, avoid duplication of inspections and make the process more
transparent. This will lead to a more effective interaction between various state and human rights organs in
the analysis of the appeals made by citizens.

An important aspect of an effective system of protection of rights is control by parliament. Therefore, it
is proposed to amend the law “On the Commissioner for Human Rights” in order to ensure the annual sub-
mission of a joint report of all ombudsmen for consideration in the House of Parliament of the Republic of
Kazakhstan as a mandatory requirement. Such parliamentary control contributes to increasing transparency
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and the public of the work of the ombudsmen and the prompt identification and elimination of problems in
the field of human rights.

The implementation of the proposed changes will not only close legal gaps and reduce the risk of dupli-
cation of functions, but also significantly improve the effectiveness of the entire national human rights pro-
tection system in Kazakhstan.

The novelty of the results of this study lies in an integrated approach to studying the problem of legal
regulation of the interaction of the Ombudsman with specialized ombudsmen in the Republic of Kazakhstan.
For the first time in the domestic legal sphere, through a comparative analysis of the legislation of Kazakh-
stan and advanced international experience (Great Britain, Canada, Finland), legal gaps and clashes in the
work of ombudsman institutions were identified and specified.

Discussion

The study of foreign and domestic scientific literature shows a variety of approaches to the creation of
specialized ombudsman institutions. Foreign authors Hertz and Goodwin highlight the need to distinguish
human rights organizations in order to respond to a wide range of contemporary social issues more effective-
ly. According to Hertz (2018) [15; 125], specialized ombudsmen can more quickly and professionally con-
sider citizens’ complaints on narrow and complex issues, such as the rights of children, entrepreneurs or
people with disabilities. Goodwin (2020) argues that the effective performance of the functions of special-
ized ombudsmen is possible only with coordinated work with national ombudsmen [16; 15]. This will help
avoid redundancy and provide a comprehensive approach to protecting human rights.

During the analysis of literary sources, it was found that the issues related to the legal status and func-
tioning of the ombudsman institution are covered in detail in the works of E.N. Mukhitdinov [17; 34], but no
in-depth studies on the interaction of ombudsmen with specialized structures have been conducted. Com-
parative legal analysis of the ombudsman institution in Kazakhstan and Russia is also presented in the disser-
tation study of the Commissioner for Human Rights in these countries by A.B. Uzakbaeva [18; 25], but this
work does not address in detail the issues of inter-institutional interaction.

Among the domestic authors, one should single out the works of M.S. Bashimov, who emphasizes the
importance of integrating specialized ombudsmen into a unified system for protecting human rights in Ka-
zakhstan [4; 47].

Scientific works of V.S. Issabekova for 2021 and 2022 are important for understanding the modern
function of the institution of the Ombudsman in the Republic of Kazakhstan [19; 15]. In his study “Institute
of the Commissioner for Human Rights: History, Modernity, Prospects” V.S. Issabekova justifies the need to
consolidate the legislative powers of ombudsmen and develop specialized institutions for the protection of
human rights. The article by V.S. Issabekova and Zalesny “Formation of a new model of election to the post
of Commissioner for Human Rights in the Republic of Kazakhstan: problems and prospects” demonstrates
the need for modern approaches to the election of the Ombudsman to take into account interaction with simi-
lar ombudsmen to increase the efficiency of their overall work [20; 27].

International experience shows that in countries with a developed system of human rights protection
(e.g., the UK, Canada and Spain) there are well-established mechanisms of interaction between ombudsmen.
For example, in Canada there is a legal obligation for ombudsmen to work together: to refer appeals to each
other and conduct joint investigations.

In Canada, ombudsmen operate at both the federal and provincial and territorial levels under their own
laws for each province and territory. For example, in Manitoba, the Ombudsman Act is applied, which estab-
lishes the powers and duties of the Ombudsman under Article 9 of part 2 of this law that are not subject to
state legislation on service to ensure independence and objectivity in dealing with citizens’ complaints [21].

Canada also has specialized human rights organizations — the Canadian Human Rights Commission
and the Canadian Human Rights Tribunal. They monitor the observance of human rights both in public bod-
ies and in the private sector. These institutions work in close alliance with provincial and territorial human
rights commissioners to provide a two-stage system for the protection of human rights.

In Spain, there is a special legal institution, the Council of Ombudsmen, which coordinates their activi-
ties to avoid duplication of functions and ensure effective response to complex complaints from citizens.
This mechanism is enshrined in Law 36/1985 of November 6, 1985 on the relationship between the state
ombudsman and similar figures in various autonomous communities [22]. In accordance with Article 2 of
this law, the ombudsmen of autonomous regions have the right to send complaints outside their competence
to the state ombudsman in order to ensure effective cooperation and coordination activities.
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1) The lack of an effective legal mechanism for coordination in Kazakhstan is a serious problem that
deforms the system of human rights protection. To address this problem, it is necessary to amend the Law on
the Ombudsman by establishing clear norms of interaction between different ombudsman structures, as well
as to develop by-laws regulating the process of transferring complaints, information exchange and joint par-
ticipation in the protection of citizens’ rights. For example, it could be proposed to supplement the law with a
new chapter “Interaction of the Commissioner for Human Rights with specialized ombudsmen”.

The activities of the Commissioner for Human Rights and specialized ombudsmen (on the rights of the
child, on the protection of the rights of entrepreneurs and persons with disabilities and other ombudsmen)
will be carried out in accordance with certain principles:

- Mutual support and knowledge sharing;

- Coordination of efforts to protect human rights;

- Avoidance of repetition of functions and optimization of complaint procedures (no bureaucracy).

Special representatives will be independently engaged in their work and will be obliged to notify the
Ombudsman of structural violations in the area of their work.

2) For the effective work of the bodies it is necessary to introduce a system for processing complaints
with the possibility of their automatic forwarding to the competent authorities, ensuring prompt exchange of
information and keeping statistics of appeals.

International experience shows examples of centralized electronic platforms in many European coun-
tries (as in Finland and Estonia), which allow complainants to track the process of consideration of their
complaints in real time. The introduction of such a system in Kazakhstan will increase the transparency of
the activities of the Commissioners for Human Rights and ensure a quick review of complaints without the
risk of duplication.

To address this problem, it is advisable to create a unified information system for registration of com-
plaints and integrate it into all ombudsman structures. It is important that such a system not only registers
citizens’ complaints, but also automatically forwards them to the competent authorities without the need for
the complainant to understand how powers are distributed among the various ombudsmen.

3) In international practice there is a practice of parliamentary control over the activities of ombudsmen.
This mechanism allows not only to consider complaints of citizens received by the ombudsmen, but also to
make recommendations for changes in legislation.

For example, in the UK, specialized ombudsmen working in the health sector operate the Health Ser-
vice Commissioners Act 1993, the activities of ombudsmen in the field of local self-government are regulat-
ed by the Local Government Act 1974, they have the right to seek clarification from government bodies on
specific human rights issues and participate in the discussion of bills within their competence [23].

In Kazakhstan, however, there is no such mechanism of parliamentary control over the activities of om-
budsmen, which reduces their ability to influence the country’s human rights policy.

It is important to amend the legislation of Kazakhstan so that specialized ombudsmen can interact with
state bodies through the Commissioner for Human Rights and provide expert opinions on draft laws affecting
the sphere of their activities.

4) The practice of joint reports on human rights activities is widespread in different countries of the
world. For example, in Finland and Australia, the annual reports of the Ombudsmen are summarized in a
single document and presented in Parliament to increase the transparency and systematic nature of such ac-
tivities. Kazakhstan should introduce a similar model by enshrining in legislation the obligation to create a
joint report based on the data of all ombudsmen.

Conclusions

Improving legislation on the interaction of the Ombudsman and specialized commissioners in Kazakh-
stan is an important step to increase the effectiveness of the system for protecting human rights and free-
doms. To eliminate the identified legislative gaps and ensure consistency, it is proposed to take a number of
measures.

Firstly, it is proposed to amend the Constitutional Law of the Republic of Kazakhstan “On the Commis-
sioner for Human Rights” No. 154-VI1I of November 5, 2022. It is important to supplement Article 9 of this
law with specific provisions that clearly regulate the cooperation of the Ombudsman with specialized com-
missioners. It is necessary to provide for the transfer of complaints in accordance with the competence and
approve the procedures for joint investigations and inspections. A single annual report on the activities of all
ombudsmen should be developed and submitted to the Parliament of the Republic of Kazakhstan each year.
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This will help structure the reporting process and eliminate repetition of functions in the work of human
rights organizations.

Furthermore, it is advisable to incorporate a clause regarding collaboration with the National Ombuds-
man into the Law “On the Rights of the Child in the Republic of Kazakhstan” No. 345-11, dated August 8,
2002, specifically in Article 7-2 concerning the “Commissioner for the Rights of the Child”. This provision
enables the Commissioner for Children’s Rights to submit appeals to the National Ombudsman for an exten-
sive evaluation from a wide-ranging human rights standpoint. The proposed addition would eliminate legal
ambiguity and enhance the efficiency of responses to instances of violations pertaining to children’s rights.

Third, Article 10-1 “Competence of the Ombudsman” of the Social Code of the Republic of Kazakhstan
No. 193-VII of April 20, 2023, must be amended to include the provisions that require the participation of
the Commissioner for the Rights of Socially Vulnerable Populations in collaborative inspections with the
Commissioner for Human Rights. This is especially important for the protection of the rights and freedoms
of the disabled people when considering their appeals. This modification will help provide proper help and a
clear plan to solve the problems of violations of the rights of people with disabilities.

Fourth, the current legislation that regulates business activities is the Entrepreneurial Code of the Re-
public of Kazakhstan, which was adopted on October 29, 2015, and incorporates provisions for the Commis-
sioner for the Protection of Entrepreneurs’ Rights in Chapter 28. It is recommended to incorporate a clause
which allows the Commissioner for the Protection of Entrepreneurs’ Rights to channel business appeals to
the National Ombudsman where systemic failures call for a more detailed legal analysis. This measure will
lead to a more effective solution of the problems facing the business community and will contribute to the
reduction of administrative barriers.

The implementation of these changes will increase the collaborative working of the ombudsmen to
make a stronger protection of the rights of the aforementioned groups of citizens in the Republic of Kazakh-
stan.

Fifth, to improve the complaint handling and to increase the accessibility of human rights institutions
for citizens, it is suggested that a single digital platform should be created and implemented for the reception
and consideration of complaints, including the automatic routing of complaints to the relevant structures. The
creation of this platform will assist ombudsmen and other government agencies in the receipt of complaints
from citizens and will also help in avoiding duplication of inspections as well as increasing the transparency
of the process. It will also help to improve the communication between different state and human rights insti-
tutions when considering the appeals of citizens.

The proposed changes will contribute to better cooperation between the human rights structures of Ka-
zakhstan, ensure prompt consideration of complaints and increase the effectiveness of the protection of hu-
man rights and freedoms in accordance with international standards.
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B.C. UcabexkoBa, I'.Y. banrumbexoBa

AaM KYKBIKTaphI keHiHAeri yokiagain Kazakcran Pecny0uukacbiHAarbl
MaMaHAAHAbIPBLIFaH OMAY0OCMEHAePMEH 63apa KapbIM-KAThIHACHI

Makanana Kasakcran PecnyOnukacsinaarbl AnamMm KYKBIKTaphl )KOHIHICTI YOKUIIIH MaMaHAaHABIPbUIFaH OM-
OyncmeHaepMeH e3apa iC-KMMBUI jkacay mHpoOiieManapbl TalKbUIaHFaH. 3epTTey Ke3iHIe KOJIaHBICTarbl
3aHHAMaHBIH HETI3T1 KeMIIUTIKTepl aHBIKTAIIbl: OMOYICMEH WHCTUTYTTaphl apachlHla YHIECTIpYIiH HAKTHI
TETIriHIH 00NIMayBI; IAFEIMIAPABI TipKeEY XKyieciHiH 0ipi3ni O0IMaybl; MEMIIEKETTIK MEKEMeIepMeH o3apa ic-
KAMBUIIBIH JKETKUTIKCI3MIT jKOHE €CEeNTLTK >KYHeCiHiH IIaIlbIpaHKbUIBIFBl. MBIHA enfepre XajbIKapasbiK
TOKIpuOeHi canbICThIpy kyprizinni: Kanama, ¥neiopurtanus, Vcnanus sxone OUHISHANS CHAKTHI IIIEp aiaM
KYKBIKTapbIH KOPFay/IblH JaMbIFaH JKyHeciHe He XoHe OMOYACMEHJep apachbIHIAFbl BIHTBIMAKTACTBHIKTHIH
aifiKpIH TeTikTepiH Kke3xeiini. Byran miareiMpapabl Oepyni 3aHIBIK peTTey, JAEpeKTep anMmacy KoHe
GipikTipiaren Texcepysep Kipeai. KyKkpIK KOpray HHCTUTYTTapbIHBIH ©3apa iC-KUMBUIBIHBIH THIMALUTITIH apT-
TBIpY MakcaThiHaa «baia KyKbIKTaphl Typajbl» 3aHFa, OJeyMeTTiK Koaekcke, Kaszakcran PecrybnukachHbIH
Kacinkepik kofieKkciHe e3repicTep eHri3y YChIHBUIFaH. ATan aifTKaH/a, YCHIHBIC OMOYACMEH/Iep apachIHIarbl
BIHTBIMAKTACTHIKTHI HBIFAHTYFa, OJapisl OipIecKeH TeKCepy persIaMeHTIH d3ipiieyre, ONapiAblH apachlHAaFb!
oTiHimTepAi Oepy TETIriH eHri3yre, COHAai-aK [MarbIMAapIsl aBTOMATTHI TYpJAE Kapay YIIiH OipbIHFail
mdpIbIK wIathpopMa Kypyra OarbITTaiFaH. YCHIHBUIBIT OTBIPFAH ©3TEpIiCTep AalIBIKTBIKTBI apTTHIPYFa,
a3zaMaTTap/iblH KYKBIKTapBIH KOPFay >KOHIHIET1 KbI3METTIH KOJDKETIMALNINT MeH YIIecTipinyiH jkakcapTyra
OaFbITTaNFaH.

Kinm coe30ep: Anam KYKbIKTaphl jKOHIHIET] yoKiJ, MaMaHIaHABIPbUIFAaH OMOYICMEHep, KYKBIK KOpFay HMH-
CTUTYTTapbl, KYKBIKTBIK PETTEY, IaFbIMIap, XalblKapallblK TOXKIpuoe, yinectipy, Kazakcran.
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B.C. Hcabexona, I'.Y. baarumoexona

B3aumopeiicrBue YOJHOMOYEHHOIO IO MPaBaM YeJI0BEeKa O
crenMaJn3upoBaHHbIMU oMOyacMeHamu B PecnyOinke Kazaxcran

B crarbe oOcysxnaroTcst mpoOreMbl B3aUMOISHCTBHS Y OJTHOMOYEHHOTO 110 TIpaBaM deJoBeka B PecrryOimke
Kazaxcran co cnernpanusnpoBaHHsIMA oMOyAcMeHaMu. [Ipu uccrneoBaHuH ObIIM BBISIBICHBI OCHOBHBIE HE-
JOCTaTKU JEHCTBYIOIETO 3aKOHOIATENICTBA: OTCYTCTBUE YETKOTO MEXaHH3Ma KOOPAUHAIIMU MEXIy OMOy -
CMEHCKUMH HMHCTHTYTaMH, Pa3ApOOJIEHHOCTh CUCTEMbI PETHCTPALUH alo00, HEIOCTaTOUYHOE B3aMMOJEHCT-
BHE C TOCYJapCTBEHHBIMU YUPEKJICHUSIMU U (PParMEHTHPOBAHHOCTh CUCTEMBI OTUETHOCTH. BbIIo mpoBeneHo
CpaBHEHHE MEXIyHAapOIHOTO ONbITa: Takue cTpaHbl kak Kanana, BemnkoOpuranns, Vcnanus n OunisHus
00J1alafoT pa3BUTOM CHCTEMOI 3aIIMTHI IIpaB YeJIOBEKa U MPeTyCMaTPUBAIOT SICHbIE MEXaHU3MBI COTPY/IHHU-
YecTBa MeXKTy oMOyAcMeHaMHU. DTO BKIIIOUAET IOPUANYECKOE PETYINPOBAHKE TIepenadn xainob, OOMeH naH-
HBIX ¥ COEAMHEHHbIe NMPOBEpKU. B craThe mpemnoskeHo BHeCTH M3MeHEeHUs B 3akoH «O mpaBax peOeHKay,
CoumansHbli kozeke, [IpenqnpuaumMarensckuii koaeke Pecrydimku Kazaxcra ¢ nenbro noseieHus dddek-
THUBHOCTH B3aHMOJICHCTBUS MIPABO3AIIUTHBIX HHCTUTYTOB. B 9acTHOCTH, NpesiokeHne HalpaBIeHo Ha yKpe-
IUICHHE COTPYJHUYECTBA MEXAY OMOyACMEHaMH, pa3paboTKy periiaMeHTa X COBMECTHBIX IPOBEPOK, BHE-
JpeHne MeXaHu3Ma Hepenadn oOpalneHnii Mex Iy HUMH, a TakoKe CO3IaHHe eANHOHM IuppoBOH mIaT(hopMbl
JUISL aBTOMAaTHU3HPOBAHHOTO paccMOTpeHHs kanob. Ilpenmaraemble M3MEHEHUs] NMPHU3BAHBI MOBBICHUTH IPO-
3padyHOCTh, YIAYYLUIUTh JOCTYITHOCTh U KOOPAUHALIUIO JIESTEIBHOCTH IO 3aIllUTe NIPaB IpakaaH.

Kniouesvie cnosa: YNOTHOMOYCHHBIH MO MpaBaM YelIOBEKa, CICIIUATM3UPOBAHHBIC OMOYICMEHBI, MPaBO3a-
NIMTHBIC HHCTUTYTHI, IPABOBOE PETYIMPOBAHUE, HKATOObI, MEKTYHAPOIHBIN OMBIT, KOOpAHHAIMsA, Ka3axcraH.
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Global governance of artificial intelligence and its reflection at the national level
(some basic legal and technological aspects)

The purpose of the article is to conduct a scientific and expert analysis of the current legal and technological
aspects of global governance of artificial intelligence and its reflection at the national level using the case of
Kazakhstan. The research question is to analyze global trends in the field of artificial intelligence, and to
identify opportunities for Kazakhstan to participate in the processes of global governance of artificial intelli-
gence and international cooperation in this area, as well as in the formation of policies, rules and specific
measures for the development of artificial intelligence in our country. The article used qualitative research
methods, as well as a literature review, synthesis, systematic review, including an analysis of international
documents and current practice in the field of artificial intelligence management. The results of the study con-
sist in the analysis and systematization of knowledge of the Global Digital Compact, in the definition of gov-
ernance entities in the global digital space. The issues of reflection at the national level of global processes of
artificial intelligence governance in Kazakhstan are analyzed. The issues of the artificial intelligence ecosys-
tem, conceptual approaches to the development of national artificial intelligence are considered. The authors’
main conclusions are that in its policy on the development of artificial intelligence, Kazakhstan needs to con-
sider both global trends and the emerging international legal framework for regulating the sphere of artificial
intelligence in order to advance national interests in this area.

Keywords: global governance of artificial intelligence; law and artificial intelligence; technological aspects of
artificial intelligence; artificial intelligence in Kazakhstan.

Introduction

Artificial intelligence (Al) technologies are currently concentrated in the hands of a few IT giants and a
small number of countries (mainly the USA and China). Most countries have serious restrictions in accessing
Al tools. Events related to both the rivalry of major powers and large companies in the field of high technol-
ogy and Al, and the desire of the international community to regulate Al governance issues at the political
and legal level are currently taking place at a high speed at the global and international levels. Thus, follow-
ing the results of the Future Summit, on September 22-23, 2024, the Pact for the Future was adopted [1]. All
these processes and events are reflected to a certain extent at the regional and country levels, influencing de-
velopments in our Republic. In this regard, the purpose of the study is to review global Al governance pro-
cesses and to analyze the general issues of their reflection at the national level in Kazakhstan. The objectives
of the work were to study the issue of governance entities in the global digital space; highlighting the issues
of the contradictory nature of the principle of exchanging Big Data and Al with confidentiality; as well as an
analysis of current legal and technological aspects of reflecting global Al management processes at the na-
tional level in our country. The issues we are considering have not previously been the subject of special re-
search in the legal science of Kazakhstan.

Methods and Materials

Qualitative research was aimed at analyzing and understanding the underlying causes of global rivalry
between leading world states and large technology companies in the field of new technologies, as well as
analyzing the processes of international cooperation and the emerging international legal framework in this
area. This method contributed to the presentation of detailed information about the subject of the study, al-
lowed the collection of information in a free form, based on the understanding, explanation and interpretation
of empirical data. The methods of literature review, synthesis, systematic review, including analysis of inter-
national documents and current practice allowed us to analyze global trends in the field of Al and identify
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opportunities for Kazakhstan to participate in the processes of global governance of Al and international co-
operation in this area. These methods together allow us to realize the purpose of the article and achieve re-
sults that can be used in the formation of policies, rules and specific measures for the development of Al in
our country. The scientific basis of the article was the publication of F. Kukeyeva on theoretical and method-
ological approaches to the study of Al [2], other materials used: Pact for the Future (2024), Global Digital
Compact (2024), The year we decide the internet’s future (2025), speeches of the President of the Republic
of Kazakhstan on the topic of Al (2024-2025), M. Anisimov Global Digital Compact and reflection of global
technological processes in Kazakhstan (2024), Concept of development of artificial intelligence (in Kazakh-
stan) for 2024-2029, Draft Bill on artificial intelligence (initiated by members of Parliament), 2025 and other
materials.

Results

- The Global Digital Compact has clearly resolved the issue of the rights of actor to participate in deci-
sion-making, in the development of Internet governance rules, the development of the digital space and the
governance of Al by enshrining a multilateral approach in this area. Whether such an approach will be ap-
plied in Kazakhstan will be determined by politicians and legislators.

- 2025 will be a turning point for the future of Internet governance due to the adoption of the Global
Digital Compact by global trends: states are facing increasing pressure to regulate the digital ecosystem, and
state-controlled Internet models are changing the digital landscape, which directly affects the development of
Al.

- The enshrinement in the Global Digital Compact of principles that are in some sense contradictory to
each other: data protection and international cooperation in data exchange, in our view, not only the tension
between state interests and the corporate sector, but also the broader competition between the concept of
public goods for humanity and the right to profit in private enterprise. Apparently, the developers of the
Treaty tried to consider the interests of both the first and second groups of entities, in addition, they norma-
tively enshrined new concepts reflecting common values, for example, as “Digital public goods”.

- The guidelines in Kazakhstan’s Al policy consist of creating a solid foundation for the promotion of
Al, the emphasis is on the formation of an institutional framework, infrastructure and the development of
human capital, and Kazakhstan strives to become an active participant in the global Al ecosystem.

- Regarding the Al ecosystem in Kazakhstan, the issue of the powers of entities to participate in deci-
sion-making, participation in the development of Internet governance rules, the development of digital space
and Al governance, in our opinion, has not yet received a conceptual solution. It seems that the draft Law on
Al could enshrine the solution to the “multilateral approach” both in Internet governance and in Al govern-
ance.

- There are at least three different approaches to creating a national or sovereign Al. The first is repre-
sented by sovereign infrastructure, which requires very large investments; the second is our own language
model, that is, the algorithms we develop are uniquely designed and differ significantly from existing ap-
proaches; and the third approach is any standard model that is freely available on the market, but trained on
our own data set. In our opinion, these approaches should be studied in more detail and adopted as a basis for
forming Al policy in Kazakhstan, and future rules and specific measures in this area should be developed
considering the conceptual decision of politicians to choose one of the specified approaches to the develop-
ment of national Al.

- Issues of Kazakhstan’s information sovereignty in terms of direct access to the Internet should be re-
solved, reducing dependence on the Russian Internet infrastructure by laying fiber-optic lines (cables) for
cross-border data transmission, which directly affects the development of Al in the country.

Most of the above research results are completely new, since they have not been tested in publicly
available publications on the topic under consideration and have not previously been presented to the legal
and IT communities and the scientific community. Some results may be relatively new, as they could indi-
rectly be the subject of scientific or expert discussion in other works. These research results fully correspond
to the stated goals and objectives of the article, as evidenced by the logic of presentation, the analysis and the
structure of the publication. The article is based on a research methodology of an interdisciplinary nature and
specially developed by prof. F. Kukeyeva, for conducting research work on the project “Global processes
and international cooperation in the field of using artificial intelligence technologies: opportunities for Ka-
zakhstan” (2023-2025).
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Discussion

1. Global Digital Compact. One of the important events worth paying attention to is the Future Summit,
organized under the auspices of the UN, held in New York on September 22 and 23, 2024. As a result, a
document was adopted — the Pact for the Future [1]. As the first annex to the main document of the Future
Summit, a document called the Global Digital Compact [3] was adopted. The Pact for the Future was adopt-
ed as a resolution of the UN General Assembly, is an act of an international organization and is not an inter-
national treaty. Perhaps this was done to ensure immediate “inclusive participation of all states,” wanting to
exclude lengthy procedures and difficulties of ratification by states in the event that this document had the
status of an international treaty. At the same time, resolutions of international organizations, in particular the
UN, are known to have significant moral and political weight in the international normative system, and in
this case represent a certain system of mutual political obligations that the participants protect and will try to
follow. The Global Digital Compact is quite broad, and a certain part of it is dedicated to Al.

2. The question of governance actors in the global digital space. However, in the context of this article,
in our opinion, it would be important to pay attention not so much to issues directly related to Al, but to the
principles that are enshrined in the document. Thus, here the “main intrigue” of this document and the main
“primary obstacle” of heated discussions that were conducted for almost three years within the framework of
the draft of this “Compact” received its solution and normative consolidation. The text of the document
changed several times and experts and regulators carefully examined it from various perspectives over an
extended period trying to achieve such a formulation that would be acceptable for everyone. However, now a
fairly large number of states have not expressed their intention to join it for various reasons. The “main in-
trigue” before the adoption of the “Global Digital Compact” was the question of powers — who has the right
to participate in decision-making, in the development of rules for Internet governance, the development of
digital space and Al governance?

In the first version of the “Compact,” which appeared three years ago, the norm regulating this issue
was set out with an emphasis on state-oriented principles. At that time, the corporate and IT community ex-
plained this by the fact that the document was developed at the UN site, and that the organization’s status
both as an international and intergovernmental entity was reflected in the nature of the document. In their
opinion, the principles of the UN and its agencies (such as the International Telecommunication Union and
other Internet-related agencies) are structured in such a way that the main stakeholders, the main decision-
making entities, are the governments of national states. All other stakeholders related to technological pro-
cesses most often have only observer status, at best an advisory vote in many procedures and processes in the
development of regulatory rules and similar documents.

The key principle-norm that appeared in the final version of the document is the norm on equal partici-
pation of all stakeholders, which fundamentally changes the approach to Al governance. In the literature, it
can be described as a “multilateral approach,” and the words associated with the term “multilateralism” are
used in the “Pact” for a reason. For example: “7. Today, we pledge to make a new beginning for multilateral-
ism. The actions envisaged by this Pact are intended to ensure that the United Nations and other key multi-
lateral institutions can build a better future for people and the planet, enabling us to deliver on our existing
commitments while responding to new and emerging challenges and opportunities” [1]. The “Global Digital
Compact” then provides a certain decoding of the “multilateral approach” in the form of the following provi-
sions: “6. We, as governments, will work in collaboration and partnership with the private sector, civil socie-
ty, international organizations, the technical and scientific communities and all other stakeholders, within
their respective roles and responsibilities, to realize the digital future we aspire to” [3]. In political and legal
terms, this may mean that the “Compact” recognizes not only the right of states (governments) to participate
in decision-making processes, to be the main actors of rule-making, development and approval of rules, but
also the right of all other types of communities and other interested parties and stakeholders to take an active
part in this. Thus, we can state that in the conflict of interests of public entities (governments) and the corpo-
rate community, including the IT community, regarding key issues such as Internet governance, the devel-
opment of the digital space, and Al governance, the corporate sector ultimately succeeded in advancing its
interests. Thus, the Global Digital Compact has clearly resolved the issue of the entities’ rights to participate
in decision-making, in the development of Internet governance rules, development of the digital space and
Al governance by enshrining a multilateral approach in this area.

2.1 Internet Governance 2025: Between Openness and Control. In 2024, international discussions on In-
ternet governance began and will be continued and resolved in 2025. The agenda includes the transition from
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a multi-stakeholder model where states (governments), the corporate sector (business), civil society and the
IT community share responsibilities to a model dominated by states (governments). Discussions include top-
ics such as an open Internet, connectivity, Al, digital infrastructure, human rights and the Sustainable Devel-
opment Goals. Central to these debates is the critical question of whether the multi-stakeholder model that
has protected the open Internet can survive. 2025 will be a turning point for the future of the Internet, due to
two global trends and the adoption of the Global Digital Compact. First, states are facing increasing pressure
to regulate the digital ecosystem. Second, state-controlled Internet models (e.g., China) are changing the
digital landscape. China’s “new IP” (Internet Protocol) proposals to international standards bodies such as
the International Organization for Standardization (ISO) and the International Telecommunication Union
(ITU) would, if implemented, allow authorities to control every device connected to the network, citing “na-
tional security” and “digital sovereignty” to justify restrictions on openness and interoperability. All of these
issues will also be addressed at the upcoming World Summit on the Information Society (WSIS) in 2025,
which is expected to assess the implementation and progress of the 2005 WSIS outcomes, including the In-
ternet Governance Forum (IGF). The IGF’s mandate was defined in the outcome document of the Tunis
Summit. Internet governance thus stands at a crossroads between openness and control [4].

2.2 The international IT community declares its interests. The arguments of the international scientific
and technical (mainly 1T) community on this issue were as follows. Thus, the technical community in the
first versions of the Treaty was not singled out as a separate group, but in the final versions of the “Compact”
it was singled out as a separate group of interested parties and assigned them an independent status. For
them, this seems to be a very big achievement, because in fact this is granting engineers (developers) of new
technologies that have the right to participate in decision-making. In the current conditions in the world in
the IT industry, at the present time the state no longer holds a position as a major player. All the most ad-
vanced and most significant models that are now widely used and are at the forefront of developments in this
field of knowledge have been developed by private corporations. This is the well-known OpenAl, Google
and a large number of other companies that are actively working on this, that is, the levers of technology
control are already in private hands, accordingly, it would be unwise not to include in the process of discus-
sion and decision-making the business community, which is actually engaged in this (in their opinion). The
academic (scientific and technical) community also does a certain amount of the main work here, their argu-
ments on the issue under consideration are as follows. The peculiarities of Al, as is known, are that in addi-
tion to some tools, some algorithms that process data and issue some generated information or work on
recognition — the process of their training is of great importance. Training is carried out on some array of
data, previously collected, marked up, and so on. The principles of collecting this big data, the principles of
marking up and the principles of training are also developed in many respects by the academic community in
laboratories, scientific institutes, etc. Accordingly, their participation also cannot be reduced solely to the
observation process or only to the advisory status [5]. In our view, the academic community is an equal and
essential participant in the technological process and should possess decision-making rights. It is likely that
future research will increasingly address the interests of civil society and the scientific community in the
realm of Al. In this regard, it is worth noting that the well-known Kazakhstani human rights advocate high-
lighted the lack of representation of citizens’ interests in Al governance and development during the Internet
Governance Forum held in Almaty, Kazakhstan, on October 16, 2024.

3. Are data protection principles contrary to international cooperation? The next important points con-
cerning Al specifically include two principles enshrined in the Global Digital Compact. The first: “i) Safe,
secure and trustworthy emerging technologies, including artificial intelligence, provide new opportunities to
accelerate development. Our cooperation will promote a responsible, accountable, transparent and people-
centered approach to the life cycle of digital and emerging technologies...” (paragraph 8) [3]. Such devel-
opment of Al in compliance with the principles of personal data protection and compliance with the obliga-
tion to be extremely careful in matters of cross-border data transfer is one of the key issues in the modern
world. A large number of different initiatives are now aimed at data protection, which is developing extreme-
ly unevenly in the world: some regions are doing this at a somewhat faster pace, others are approaching this
a little late, but in general, everyone is moving in this direction. Thus, all those principles that, for example,
are declared in the regulatory acts of the European Union (such as GDPR) are some models for national leg-
islations and contain requirements for storing personal data of citizens on the territory home country. Data
protection standards and obligations will have a key influence on plans for the development of Al. On the
other technical side, the process of Al development includes collecting data, marking it up and, in simple
terms, using it to train models. The phrase that data is the “new oil” has long ceased to be just a statement
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and the meaning of what was said is already receiving large-scale implementation. The value of Al, the eco-
nomic profit and practical benefit that can be obtained from it depend entirely on the purity, volume and
quality of the labeling of the data on which these models will be trained. The second principle: “(h) Digital
systems that enable communication and exchange are critical catalysts for development...” (paragraph 8 of
the Principles). This principle has been further developed as follows: “41. We recognize that common data
standards and interoperable data exchange can improve the availability and sharing of data and help bridge
data divides” (Data Exchange and Standards) [3].

The first principle declares the exchange of data. It proposes to give researchers, developers of Al mod-
els large amount of data that is collected by social networks, because it is the most complete and most fre-
guently updated insights into human behavior. According to representatives of the IT community, it is diffi-
cult to imagine how exactly these two principles will be combined, because they somewhat contradict each
other: one is about sharing big data, the other is about the need to be careful about privacy and digital sover-
eignty. Nevertheless, it is assumed that participants will be very responsible in exchanging data and do so
exactly to the extent that does not violate, first of all, the norms of national legislation of the countries to
which this data belongs, and, secondly, does not violate international principles declared in global documents
(for example, like GDPR). In our opinion, this is not only a confrontation between the interests of public en-
tities (state, government) and private actors (corporate sector), but also a competition of concepts, ideas of
public goods of humanity and the right to profit in private enterprise. The authors of the “Compact” tried to
consider the interests of both the first and second groups of entities, as well as to normatively enshrine new
concepts that reflect common values, for example, as “Digital public goods” (paragraph 14). At the same
time, its definition contains some response to the concerns of the corporate sector about how data exchange
is possible without violating the rights and without causing harm to other persons.

Other technical terms and phrases that, through their use in the text of the “Treaty” (in legal writing),
may enter the research vocabulary of the social sciences (including political science, law and economics), in
our opinion, include: “digital public infrastructure”; “digital divide”; “digital literacy, skills and potential”;
“accumulation of digital knowledge”; “digital economy”; “digital entrepreneurship”; “supply chains of glob-
al digital products”; “digital space”; “digital and emerging technologies”; “Internet fragmentation”; “online
environment”; “online space”; “information integrity”; “information ecosystems”; “data management sys-
tems”; “interoperability of approaches to data management”; “data and metadata standards”; “open and ac-
cessible data systems”; “cross-border data flows™; “artificial intelligence management systems”; “interna-
tional regulation of artificial intelligence”; “artificial intelligence standards”, etc. [3]

4. Reflection of global Al governance processes at the national level (using Kazakhstan as an example).
On January 15, 2025, the President of the Republic of Kazakhstan took part in a meeting with experts on Al
development. Speaking to the participants of the event, the head of state noted that Al is one of the key driv-
ing forces of modern progress and is capable of radically changing the economy. He emphasized that Ka-
zakhstan is taking significant steps to create a solid foundation for the promotion of Al, with an emphasis on
the formation of an institutional framework, infrastructure and the development of human capital. Also, ac-
cording to K.Zh. Tokayev, Kazakhstan strives to become an active participant in the global Al ecosystem,
and called on the participants of the event to cooperate in various fields [6]. According to the Concept for the
Development of Artificial Intelligence for 20242029, the state’s approaches to the development of Al will
consist of focusing on the following areas: high-quality data, modern infrastructure, human capital, research
and development work, legal regulation and the implementation of acceleration programs [7]. Currently, the
Majlis of the Parliament of the Republic of Kazakhstan is considering a draft law on Al [8] and an accompa-
nying bill [9]. The Bill on Al is supposed to regulate public relations in the field of Al that arise in the terri-
tory of Kazakhstan between government agencies, individuals and legal entities, as well as to determine the
legal and organizational basis for ensuring transparency, security and state support for the development of
Al.

4.1 Al ecosystem. Officials from relevant authorities advocate for a multilateral approach to Internet
governance. However, the corporate and IT sector interpret this to mean that while the government remains a
significant and decisive player in these matters, it will no longer be the sole actor in shaping digital policies.
For them, this is a key issue. They see this as a positive confirmation when the heads of the relevant govern-
ment agencies speak about the need to create an Al ecosystem. It is implied that the ecosystem involves the
interaction of heterogeneous participants in this area. By analogy with the natural ecosystem, which involves
the interaction of plants, insects and everything else that form a kind of complementary chain, according to
the corporate and IT sector, the Al ecosystem involves the presence of not only government actors, but also

Cepus «[lMpaBo». 2025, 30, 2(118) 71



M.Sh. Kurmangali, R.A. Korzhumbayev

all those who are somehow connected with the development of training using Al. The ecosystem also as-
sumes their functional interaction according to some regulatory instruments that will be developed in the
fututre. Such instruments can be developed either by the government itself or through dialogue with interest-
ed parties and the public. In our opinion, the draft Law on Al should normatively reflect and conceptually
resolve the issue of a “multilateral approach” both in Internet governance and in the field of Al.

4.2 Three approaches to national Al. The idea of creating a national Al may have different understand-
ings, in particular among government agencies and the corporate sector, and raise many questions, primarily
due to the presence of different approaches to this issue. In this regard, it is necessary to highlight at least
three approaches from the position of IT engineers to the creation of the so-called national or sovereign Al.
The first approach is a sovereign infrastructure, which implies the presence of, for example, a large number
of data centers in which the Al is trained. The second approach is its own language model, in fact, a diffuse
model. That is, these are the algorithms that are being developed and which differ from any others, therefore,
in fact, they can remain national, sovereign or independent. And the third approach is any other, for example,
a standard model from those that are now available on the market in the public domain in Open Source, but
trained on its own data corpus. These are its own data, which, for example, concern some specific industries
of Kazakhstan, created in its own way, marked up, related to issues important for the country. And in this
case, it turns out to be such a customization of the general model. Created on the basis of any model (Chat
GPT, DeepSeek, Qwen 2.5-Max, etc.), but already much more focused on solving problems directly related
to Kazakhstan and those generative tasks that are set by government agencies and citizens of Kazakhstan. In
short, these are three quite different approaches and when we talk about national Al, it is always important to
distinguish which of these is implied exactly. This is also important because the labor costs and investments
for different approaches are completely incomparable.

The level of investment in infrastructure in countries around the world is estimated at tens of billions of
US dollars, for example, these are news reports on the construction of data centers. Thus, Microsoft plans to
invest about 80 billion US dollars in 2025 in the creation of data centers for the development of Al and cloud
applications around the world. Most of the costs of deploying data centers will go to the purchase of high-
performance accelerators, primarily NVIDIA, as well as infrastructure equipment [10]. These are also news
reports on investments in Al infrastructure from Open Al [11], Elon Musk’s investments in chips, data cen-
ters [12], etc. Deep Seek’s breakthrough has become a catalyst for the Al arms race among Chinese Internet
giants. Companies such as Alibaba, Tencent, Kuaishou, Baidu and Byte Dance are now doubling their in-
vestments in Al, realizing the potential of Al to transform their businesses and maintain global competitive-
ness [13]. That is, these are very large expenses that not all countries can afford.

At the same time, for example, developing a model is an order of magnitude cheaper, and training a
model on an existing data set is an order of magnitude cheaper, and accordingly, based on this, this should
inform a key strategic direction for Al development within the country. Here it is necessary to make a real
assessment of your capabilities and understand how much can be implemented, how possible it is to operate
with such a type and volume of investments, expertise and time labor costs that are required to implement the
three specified approaches to Al development. These approaches are the basis for a certain regulatory envi-
ronment, which will be further developed at the regional and country levels, since international regulation
has the so-called cascade principle. In our opinion, these approaches should be studied more deeply and
adopted as a basis for forming policy in the field of Al in Kazakhstan, and future rules and specific measures
in this area should be developed considering the conceptual decision of the government to choose one of the
specified approaches to the development of national Al.

4.3 Internet and Al. Based on the Internet, Al can generate and collect large amounts of data from social
networks, sensors, and online platforms. For Al models, the Internet serves as a training ground. Cloud com-
puting for Al applications is available via the Internet. Due to the lack of direct access to the sea, Kazakh-
stan’s data flows pass through the territory of the Russian Federation, which puts the Internet infrastructure
in a vulnerable position. The sea data routes we use belong to the Russian company Rostelecom. Kazakhstan
is a transit country that receives about 90-95 % of Internet traffic from Russia and then transmits this Inter-
net traffic to Central Asian countries. There are at least 4 connection points on the borders of Russia and Ka-
zakhstan. In this regard, questions of information sovereignty arise, directly affecting the development of Al
in the country. Kazakhstan needs projects that reduce dependence on the Russian Internet infrastructure. In
the Address of the President of the Republic of Kazakhstan to the people of 2024, it was planned to complete
the laying of a fiber-optic communication line across the Caspian Sea by 2025. According to the President of
the Republic of Kazakhstan, this is important for the country in terms of creating a digital infrastructure as-

72 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Global governance of artificial intelligence and...

sociated with international corridors and cross-border data flows. However, the implementation of this pro-
ject has been discussed since 2008, in 2009, the resolution on the project was supported by 30 countries of
the world at the plenary session of the UN General Assembly. The role of the Internet for the development of
Al is difficult to overestimate, given that not all services localize their servers in Kazakhstan. Owing to the
Internet, people in Kazakhstan can use foreign services (for example, American, European and Chinese
chatbots). There are provisions in the legislation of the Republic of Kazakhstan that may not quite corre-
spond to the development of Al, for example, provisions on data localization. According to the requirements
of this provision, if an Al service wants to legally operate in Kazakhstan, it must rent servers locally and pro-
cess all data that comes from Kazakhstani users only in the territory of Kazakhstan. Otherwise, it should ex-
pect blocking of access to this service. Thus, Article 12 of the Law on Personal Data and their Protection re-
quires localization of personal data in Kazakhstan. If any service processes user data (for example, Chat
GPT), then localization issues are also applicable to this kind of service.

Among other issues directly affecting the development of Al in Kazakhstan, several key challenges
should be noted: a shortage of specific chips due to restrictions imposed by the U.S. export license on
NVIDIA (according to senior data analyst at ISSAI at Nazarbayev University); a lack of computing power
necessary for Al development (as stated by head of the data processing department at 7GENERATION); and
the reluctance of many companies to begin implementing Al technologies without clear legal regulations (as
highlighted by a member of the Parliament of the Republic of Kazakhstan) [14].

Conclusions

Global processes in the field of Al governance, international competition between states and companies
in the development of Al technologies are the main factors that have a decisive influence on the emerging
policies of states in the field of Al, including Kazakhstan. The conceptual provisions of the Global Digital
Compact, establishing the framework for global policy and international regulatory framework, should be
reflected in Kazakhstan’s national policy in the field of Al and the legislative acts planned for adoption, in
particular, in the Bill on Al and the Digital Code of the Republic of Kazakhstan. Continuous analysis of
global processes in the development of Al in the world until 2030 and beyond should contribute to an ade-
guate assessment of our capabilities and risks in promoting national interests and, in general, shape our un-
derstanding of the place and role of the country in the global Al ecosystem and the global digital space.

The Global Digital Compact enshrines the principle of international cooperation in data exchange,
which is a manifestation of the concept of public goods for humanity. The Global Digital Compact also in-
troduces new technical terms and concepts. Research is needed on their inclusion in the terminology of social
sciences. For example, such a new concept as “Digital public goods™ has received normative consolidation.
Kazakhstani politicians and legislators must resolve the issue of the “multilateral approach” in Al govern-
ance. At the same time, given that the Global Digital Compact has clearly resolved the issue of the rights of
actors to participate in decision-making, the development of Internet governance rules, the development of
digital space, and Al governance. The draft Bill of Kazakhstan on Al should receive its conceptual solution
and consolidation of the decision on the “multilateral approach” both in Internet governance and in Al gov-
ernance. The existing three different approaches to the creation of national Al should be studied in more de-
tail so that Kazakhstani politicians can choose. One of the approaches should be taken as a basis for the for-
mation of Al policy in Kazakhstan. Future rules and specific measures in this area should be developed con-
sidering the conceptual decision of politicians to choose one of the specified approaches to the development
of national Al. Kazakhstan needs to decide on the laying of a fiber-optic line for cross-border data transmis-
sion, directly affecting the development of Al in the country and the information sovereignty of the country.

The practical value of the study is that the article serves as an expert opinion for politicians, decision-
makers, and legislators in solving the problems of Al governance in Kazakhstan. In particular, in choosing
one of the approaches to the development of national Al, in choosing or rejecting the “multilateral approach”
in the field of Al and Internet governance, in securing conceptual norms in the Bill of Kazakhstan on Al, and
others. The scientific value of the article is in the analysis of some of the main provisions of the Global Digi-
tal Compact, in the review of global trends in Al governance, the emerging international legal framework for
regulating Al and the principles of cooperation between states in this area.

The results of the article can be applied in the scientific research, teaching, analytical and legislative
processes of Kazakhstan. They can be useful for government agencies, the corporate sector and other stake-
holders. The article can serve as bibliographic material for future research on this topic for scientists, practi-
tioners and students.
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ML.III. Kypmanranu, P.A. Kopxxymbaes

Kacanabl uHTEJIEKTI KahaHabIK 0acKapy KoHe OHBIH YJITTHIK JeHreiaeri KepiHici
(keii0ip Heri3ri KYKbIKTHIK-TEXHOJOTHAJIBIK KbIPJIapbl)

3epTTey MaKalachIHBIH MAKCAaThl — JACaHAbl MHTEIUICKTI jkahaHJBIK GacKapyIbIH Ka3ipri KYKBIKTHIK XKOHE
TEXHOJIOTHSUTBIK KbIPJIApBIH jKoHe OHBIH KazakcTaH jkaFiaiblHIa YITTBIK JeHrel/ieri KOpiHiCiH FBUTBIMU JKOHE
capanTamaiblK Tanjay. 3epTTey Moceneci jKacaH[bl MHTEIUIEKT CallachIHAAFb! xKahaHIBIK TeHACHIUSIIApIbI
Tanjay koHe KazakcTaHHBIH jkacaHIbl MHTEJUICKTI kahaHIbIK Oackapy HpOLECTEepiHe JKOHE OCHI Caafarbl
XaJbIKapaJlbIK BIHTBIMAKTACTBHIKKA KATBICY MYMKIHIIKTEPiH aHBIKTAay, COHIai-aK Oi3aiH eniMmi3zie acaHmabl
MHTEJUICKTI JaMBITy CascaThlH, epe)kesiepi MEH HaKThl ILIapanapblH KaJbIITACThIpy. Makanana camaiisl
3epTTey SAicTepi, COHIal-ak aaeduerTepre MIONYy, CHHTE3, KYHelli IOy, OHBIH IIIiHIE XaJbIKapajbIK
KyKaTTap.Ibl )KOHE KacaH/Ibl HHTEIUICKTI 0acKapy cajachIHIarbl aFbIMIaFbl TOKIPHOEIep Al Taaay dicrepi
KOJIIaHBUIBL. 3epTTey HoTIKenepi kahaHIbIK NUQPIBIK KeHICTIKTEeTi 6ackapy CyOBEKTLIEpiH aHBIKTayna
skahaHABIK TUQPIBIK MapT Typaisl OUTIMAEpl Talagay MeH KyieneyneH Typansl. Kazakcranmars! sxacaHbl
MHTEIUICKTI OacKapyAblH »kahaHIBIK MPOIECTEPIH YITTHIK JCHreieri KepiHici Mocelneliepi TalIaHJbL.
JKacaHapl MHTEIUIEKT OKOXYHECIHIH Mocenenepi JOHe YITTHIK JKAacaHIbl MHTEIUICKTI JaMBITYIbIH
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TYKBIPBIMIAMAIIBIK TSCUIEpi 3epAeNeHreH. ABTOpNApAbIH HErisri TYXKbIppIMAapbl MbiHamai: Kasakcran
JKacaH/Ibl MHTEIJICKTI JaMBITY cascaThlHAA OCBI CajaJaFbl YITTHIK MYAJENEepAl IIrepiieTy YIIiH >KacaHAbl
HHTEJUICKT CallaChlH PETTEYiH JIEMIIK TPEHATEPAI [e, KaJIbINTaChll KeJle aTKaH XaJIbIKapajblK KYKbIKTBIK
0a3aHbI 1a ecKkepyi Kaxer.

Kinm ce30ep: xacaHnpl WHTEIUICKTI >kahaHIbBIK Oackapy, 3aH JKOHE >KacaHIbl HHTEIUICKT, KacaHIbI
WHTEJUICKTIH TEXHOJOTHSIIBIK KbIpJaphl, KazakcTaHmarbl )acaHIbl HHTCIUICKT.

M.I. Kypmanramu, P.A. Kopxymbaen

I'no6anbHoe YipaBJ/JI€HNE€ NHCKYCCTBEHHBIM MHTC/IVIEKTOM U €10 OTPAKCHUEC HA
HallMOHAJIBHOM YPOBHE (HeKOTOpre OCHOBHBIC ITPABO-TEXHOJOI'HIECKHUE aCHeKTbl)

Ienp wuccnenoBaHWs CTAaThbd 3aKIIOYAaeTCS B HAYYHOM M OSKCIIEPTHOM aHAIM3€ AaKTyaJbHBIX IPaBoO-
TEXHOJIOTMYECKUX ACIEKTOB INIOOAIBHOIO YIPABJICHHS MCKYCCTBEHHBIM HHTEJUICKTOM M €r0 OTPAKCHHS Ha
HAIlMOHAILHOM YpOBHE Ha npumepe Kasaxcrana. MccnenoBaTenbckuii BOIPOC COCTOUT Kak B aHAIU3E IJI0-
OaNBHBIX TEHICHIMH B cdepe NCKYCCTBEHHOTO MHTEIUIEKTa, TaK ¥ B BBIIBICHUH BO3MOXKHOCTeH yyactus Ka-
3axcTaHa B Ipoleccax II00aTBHOTO YIPABICHUS! UCKYCCTBEHHBIM MHTEIIEKTOM M MEXIyHapOIHOTO B3au-
MozeiicTBHs B 3TOH cdepe, a Taroke Mpu GOpMHPOBAHUH MOJIUTHKH, IPABHI ¥ KOHKPETHBIX Mep 10 PA3BUTHIO
HCKYCCTBEHHOTO MHTEIUICKTa B Halllel cTpaHe. B craThe MCIONb30BaIMCh KaYeCTBEHHBIC METOMBI HCCIIEN0-
BaHHs, a TAKKE METOJIbI 0030pa JINTEpaTyphl, aHaIn3a U CHHTE3a, CHCTEMATHYCCKUI MOAX0]], BKIIOYas aHa-
JIM3 MEXAYHApOIHBIX TOKYMEHTOB M TEKYILIeH NPaKTUKH B cepe ynpaBiIeHUs MCKYCCTBEHHBIM HHTEILICK-
TOM. Pe3ynbpTaThl MCCIE0BaHUS COCTOSAT B aHAJIM3E U CUCTEMATH3AllUK BOIPOCOB, CBSI3AHHBIX C ITI00aIbHBIM
I (POBBIM JJOTOBOPOM, C OIIPE/ICNICHUEM CYOBEKTOB YIIPaBICHUS B III00aIbHOM IIU(POBOM IPOCTPAHCTBE, a
TaKoKe B BBIBOJAX, KACAIOIIMXCS OTPAXKEHHs Ha HAIIMOHAJILHOM yPOBHE INIOOANBHBIX IPOIECCOB YIPABICHUS
HCKYCCTBEHHBIM MHTEIJUICKTOM, BKJIIOYasi BOIPOCH IKOCHCTEMBI HCKYCCTBEHHOT'O MHTEIUIEKTa, KOHIENTYyallb-
HBIX TTOJIX0JIOB K Pa3BUTHIO HAIIMOHAJIBHOTO HCKYCCTBEHHOT0 MHTeUIeKkTa B Kazaxcrane. OCHOBHEIC BHIBOJEI
ABTOPOB COCTOST B TOM, YTO B IOJIUTHKE 10 PAa3BUTHIO MCKYCCTBEHHOTO MHTEIUIeKTa, Kazaxcrany HeoOxou-
MO YYHTBIBaTh, KaK TJI00AIbHBIC TEHICHINH, TaK U (OPMUPYIOIIMECS MEXKAYHApOIHO-IIPABOBBIC PAMKH pe-
TYIUpOBaHus cepbl UCKYCCTBEHHOTO HHTEIUICKTAa UL MPOJBM)KCHHS HAIIMOHAIBHBIX WHTEPECOB B ITOU
coepe.

Kmioueesvle cnosa: rnobanbHoe YHpaBJICHUEC UCKYCCTBEHHBIM UHTCIUIEKTOM; IIPpaBO U I/ICKyCCTBeHHLIf/‘I HUHTEJI-
JICKT; TEXHOJIOTHYCCKUE aClI€KThl UCKYCCTBEHHOI'O MHTCIUIEKTA, HCKyCCTBeHHBII;'I uHTeIUIeKT B Kazaxcrane.
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The National Preventive Mechanism is a legal institution
for the protection of human rights in the Republic of Kazakhstan

The article discusses the legal regulation issues in the National Preventive Mechanism in the Republic of Ka-
zakhstan. The activities of the National Preventive Mechanism are considered a legal institution of great im-
portance for torture prevention, as well as cruel treatment and punishment, conditioned by international
standards implemented in national legislation. The research purpose is to analyze the legal institute’s “Na-
tional Preventive Mechanism™, identifying legal regulation problems in its activities and developing ways to
overcome them. The research is carried out through general scientific and special legal methods, using analy-
sis and theoretical provisions and legal norms generalization and the implementation practice. Based on the
comparative legal process, the main trends in developing the National Preventive Mechanism Institute are
currently being identified. The analysis of the specifics of the National Preventive Mechanism in Kazakhstan
and its consolidation in legal acts and international standards is carried out. Main result of the research is the
provision on the need to improve legal measures aimed at harmonizing national legislation in the prevention
of torture with international standards in this area. The conclusions suggest the development and improve-
ment of legal norms that specify the procedure for conducting preventive visits by members of the National
Preventive Mechanism, as well as the procedure for financing and ensuring the independence of the human
rights institution activities.

Keywords: Kazakhstan, prevention, human rights, torture, punishment, legislation, legal norms, legal status,
international standards

Introduction

The relevance of the research topic underlies in the fact that effective human rights protection requires a
legal institution system that complements each other. In the human rights activities field, cooperation be-
tween government institutions and civil society institutions is important. Such institutions include the Na-
tional Preventive Mechanism, activities of which are aimed at preventing torture and other inhuman, cruel, or
degrading treatment or punishment. The human rights institution activities have a significant socio-political
importance. At the same time, the legal regulation of the institution’s activities and its participants is very
important as well. The organization procedure, the participant’s rights and obligations, legal responsibility,
and other aspects of the activity are fixed in national legislation. All legal norms that regulate the activities of
the National Preventive Mechanism and its participants constitute an interdisciplinary legal institution. The
legal institution’s peculiarity is that it is found in various legal acts, which creates problems in the implemen-
tation of rights and obligations for various parties who enter into legal relations concerning human rights.
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The legal norms that form part of this legal institution are contained in penal enforcement and administrative
legislation, social security laws and other legislative acts. In our opinion, the National Preventive Mecha-
nism, as a human rights institution, is insufficiently institutionalized within the legal framework.

The research purpose is aimed to study the legal norms governing the activities of the National Preven-
tive Mechanism as a legal and human rights institution.

The main research objectives are the analysis and generalization of the following provisions:

- Study of legal norms for the definition of the intersectoral legal institute “National Preventive Mecha-
nism”.

- Conducting a comparative institution legal analysis with similar institutions in other countries.

- Procedure consideration for conducting preventive visits by participants of the National Preventive
Mechanism and proposals development for improving this process.

- Research on the role and importance of the National Preventive Mechanism as a human rights institu-
tion.

- Research development for improving the financing mechanism activities of participants and ensuring
the independence of its activities.

Currently, it is important to highlight the conflicts between legal theory and law enforcement practice.
Based on the legal approach to classifying subjects of legal relations, four distinct categories are identified:
individuals, legal entities, administrative-territorial units, and the state. However, as legal norms are devel-
oped and implemented, gaps often arise — specifically, the absence of legal norms that define the legal sta-
tus of certain subjects. From the author’s perspective, the National Preventive Mechanism is included among
these institutions. Current legislation does not define the legal status of participants in the National Preven-
tive Mechanism. On one hand, the participants act in a personal capacity, engaging in human rights activi-
ties. On the other hand, their actions constitute the National Preventive Mechanism, which serves as a human
rights institution but is neither an individual nor a legal entity. It has no separate property, seal, or bank ac-
count. Furthermore, participants of the National Preventive Mechanism do not have an employment relation-
ship and do not enter into civil contracts when carrying out their activities. Consequently, a clear definition
of the participants’ status within this human rights institution is essential.

The uncertainty surrounding the legal status of the participants and the mechanism should be regarded
as gaps in national legislation, positioning this issue as a theoretical problem. Research on the varying legal
statuses of different subjects in law does not permit a clear classification of the relationships that arise be-
tween the participants of the National Preventive Mechanism and other subjects within the framework of tra-
ditional legal relations. Therefore, it is essential to examine and consider the different approaches among var-
ious legal schools, as they classify subjects in legal relations in diverse ways.

The author’s perspective in reviewing the literature and other sources highlights the insufficient theoret-
ical development surrounding the definitions and classifications of legal subjects and legal relations. Current-
ly, social institutions are emerging that society recognizes as subjects of legal relations, yet they remain in-
adequately institutionalized within the legal framework. This situation creates conflicts in the regulation of
specific legal relations. The lack of theoretical research aimed at determining the legal status of these new
subjects of legal relations hinders a clear understanding of the legal status of the National Preventive Mecha-
nism. Consequently, this generates legal practices that cannot be adequately explained using the existing
tools of modern legal theory.

Methodology and research methods

To achieve objectivity, completeness, and comprehensiveness in the research results, a combination of
general scientific and specialized cognitive methods was employed. This approach is driven by a systematic
framework that addresses the challenges of improving Kazakhstan’s legislation in the human rights sphere.

The methodological basis of the research is a scientifically grounded approach to examining the issues
related to the legal regulation of the human rights activities of the institution known as the “National Preven-
tive Mechanism”, as well as the definition of the set of legal norms governing these public relations as a le-
gal institution.

The research employs both general scientific and specialized scientific methods. The examination of le-
gal norms related to the intersectoral legal institution “National Preventive Mechanism” is conducted through
analysis and generalization of these norms. The comparative legal method is utilized to compare similar legal
norms from different countries. Based on this analysis and generalization, a study is being conducted on the
procedures for carrying out preventive visits by the participants of the National Preventive Mechanism. Ad-
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ditionally, legal hermeneutics is applied to develop new approaches to legal terminology that define the legal
status of the National Preventive Mechanism as a whole and its participants in particular. Through observa-
tion, analysis, and generalization, the research identifies shortcomings in the legal regulation of human rights
in Kazakhstan, particularly regarding public and state control over the observance of human and civil rights
in the country.

Results

As a result, the following provisions were identified, which were obtained through the author’s observa-
tion. The author’s observation was carried out during his activities as a participant in the National Preventive
Mechanism for the Karaganda region in the period 2023-2024. During his observation, shortcomings in the
legal regulation of the institute activities were identified. These are the following provisions:

1) The legal norms set governing the activities of the National Preventive Mechanism is dispersed
across various legal acts. Many provisions that are found in different legal acts are duplicated. This is incon-
venient for using the text of legal acts in practice.

2) A comparative institution provisions legal analysis with similar institutions in other countries shows
the need for additional regulation of the procedure for preventive visits, as well as guarantees for the partici-
pants activities in this mechanism.

3) The necessity for legal regulation financing activities in the National Preventive Mechanism has been
identified: travel and transportation expenses reimbursement.

The scientific research results are as follows:

1) Based on the research conducted, the National Preventive Mechanism should be considered as a so-
cial institution that carries out human rights activities in the human rights field and torture prevention. At the
same time, this institution is insufficiently legally institutionalized. At the same time, it seems necessary to
consider the emerging legal relations as an interdisciplinary legal institution, which is united by a common
legal regulation subject. The modern system of legal norms that forms this legal institution was determined
by the Law of the Republic of Kazakhstan “On Amendments and Additions to Certain Legislative Acts of
the Republic of Kazakhstan on the establishment of a national preventive mechanism aimed at preventing
torture and other cruel, inhuman or degrading treatment or punishment” dated July 2, 2013. Amendments
and additions were made to the Code of Criminal Procedure; the Penal Enforcement Code; the Code of the
Republic of Kazakhstan on Administrative Offenses; The Code “On the Health of the People and the
Healthcare System”; The Law “On compulsory treatment of patients with alcoholism, drug Addiction and
substance Abuse”; The Law “On the procedure and conditions of detention of persons in special institutions
providing temporary isolation from society”’; The Law “On the Rights of the Child”; The Law “On the Pre-
vention of Juvenile Delinquency and the Prevention of Child Neglect and homelessness” [1]. In all these
acts, the National Preventive Mechanism is defined as a system for the torture prevention, which operates
through the participants activities. The mechanism participants are: The Human Rights Commissioner, as
well as participants who are selected by the Coordinating Council from the public monitoring commissions
members and public associations that carry out activities to protect human rights, lawyers, social workers,
doctors [1]. At the same time, the organizational and legal form in which the National Preventive Mechanism
operates is not defined. It seems necessary to determine the relationship of the participants with the Commis-
sioner for Human Rights (the National Center for Human Rights) through an employment contract or a civil
law contract. Additionally, consideration should be given to life and health insurance when participants exer-
cise their powers within the National Preventive Mechanism. This is necessary to ensure the labor and civil
rights of the participants in this mechanism.

2) During the comparative legal analysis in this institution with similar human rights institutions in oth-
er countries, the following was revealed. A similar mechanism exists in the countries of Asia and the Pacific,
Central Asia, Africa, America, and Europe. The National Center for Human Rights has studied the work ex-
perience of one hundred and nine accredited in the Global Alliance of National Human Rights Institutions of
foreign countries. At the same time, it is necessary to conclude that the National Preventive Mechanism,
from perspective of organization, is part of a larger state institution of the Commissioner for Human Rights
in the Republic of Kazakhstan. The working body is the National Center for Human Rights. Currently, the
Commissioner Institute is accredited in the Global Alliance of National Human Rights Institutions of Foreign
Countries with the status of “B” [2; 10]. This status means that Kazakhstan’s national human rights institu-
tions, headed by the Commissioner for Human Rights, do not fully comply with the Paris Principles. These
principles are based on criteria such as: broad human rights powers based on universal international stand-
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ards; independence from government agencies, which is guaranteed by law; the availability of different ap-
proaches in the human rights field; sufficient resources and powers for investigation [3]. Thus, it is necessary
to conclude that it is necessary to improve the national human rights institutions system in order to bring
them in line with the Paris Principles. At the same time, these principles should be considered as program-
matic goals for improving Kazakhstan’s human rights mechanism.

3) The procedure for conducting preventive visits by participants of the National Preventive Mechanism
is regulated by the Rules of Preventive Visits by groups formed from participants in the national preventive
mechanism as amended by the Decree of the Government of the Republic of Kazakhstan dated 02/16/2023.
These Rules determine the procedure for preventive visits by National Preventive Mechanism participants
[4]. At the same time, in order to visit a closed institutions number, participants are also required to comply
with the rules for visiting these facilities. For example, the Rules for visiting institutions of the Penal correc-
tion System of August 20, 2014, disclosed the procedure for access control, the procedure for visiting penal
correction system institutions, including for participants of the National Preventive Mechanism in connection
with the exercise of their powers. Currently, these rules have become invalid by order of the Minister of In-
ternal Affairs dated April 12, 2017 in connection with the new Rules approval for visiting penitentiary sys-
tem institutions dated April 12, 2017 No. 63 [5]. These rules are labeled “For official use” and are not avail-
able in open databases. Accordingly, the lack of access to the rules that participants must follow when visit-
ing these institutions does not allow them to be observed in accordance with the legal norms enshrined in
them. It seems necessary to remove the label “For official use” for these rules, as it was before, or to develop
additional rules that are open to all persons who legally visit institutions of the penal correction system.

4) The National Preventive Mechanism role and importance as a human rights institution in the national
human rights institutions system is quite significant. In 2023, 474 sites of concern were monitored. These are
institutions of the following ministries: education — 113; social protection of the population — 66; health —
45; defense — 2; Internal Affairs — 246; National Security Committee — 2. A total of 461 preventive visits
were carried out: 163 periodic visits; 259 interim visits; 33 special visits; 6 thematic visits. As a result of the
monitoring, more than three thousand recommendations were submitted to public authorities and manage-
ment, with more than 40% implemented between 2023 and early 2024. [6]. Thus, this institution is of great
importance in the field of human rights protection in the Republic of Kazakhstan. At the same time, there is a
tendency to expand the mandated institutions. For example, in 2016, the powers expansion in the National
Preventive Mechanism was initiated, by including a number of children’s institutions in the mandate [7].
Conceptually, this institution powers will be further expanded by including them in mandatory institutions
where there may be a potential threat to human rights from the modern society point of view. These may be
general education schools, military units, kindergartens, and other facilities where civil control over human
rights is, in the opinion of society, insufficiently effective.

5) The mechanism for financing the National Preventive Mechanism activities is provided for by the
Rules for Reimbursement of national preventive mechanism participants expenses for Preventive Visits as
amended by the Decree of the Government of the Republic of Kazakhstan dated 02/16/2023. These rules
regulate the procedure for expenses reimbursement, while, in our opinion, they require improvement [8]. As
a result of the observation and bylaws analysis, we propose to amend paragraph 5 of the Rules “Participants
of the national preventive mechanism are reimbursed by the budget program administrator.” The first para-
graph of subparagraph 1) should be worded as follows: “for each day of stay at the place of preventive visit,
the participant of the preventive mechanism is paid a daily allowance in the amount of two monthly calcula-
tion indices, including the day of departure to the place of stay and the day of arrival at the place of main
work.” This will allow you to pay a daily allowance not only during your stay at the place of preventive visit,
but also on the day of departure and the day in return if this is confirmed by train or bus tickets or other
means of transport. It also seems necessary to include payment for transportation costs if participants in the
National Preventive Mechanism use personal transport or taxis to remote locations where institutions of con-
cern are located. It seems possible to propose that the Coordinating Council consider the justification for the
remoteness of the mandatory facility and, if it decides positively, finance taxi travel with the provision of
supporting documents. A possible option may be to conclude a contract for the provision of transport ser-
vices between the National Center for Human Rights and a specific transport organization.

Discussion
The analysis of publications allows us to conclude that the issue of improving the National Preventive
Mechanism has not received sufficient attention at the scientific level. Most available materials consist of
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journalistic articles and information found on various websites related to human rights activities. Among the
few scientific works, several studies dedicated to the analysis of national human rights institutions stand out:
Bashimov M.S., in his doctoral dissertation “The Ombudsman Institution in the Republic of Kazakhstan and
Foreign Countries (Comparative Legal Analysis)”, conducts an in-depth institutional analysis of the Om-
budsman in Kazakhstan, comparing it with similar institutions in other countries [9]. Pavlov E., Slavkina N.
and other in the collective monograph “The Ombudsman in Foreign Countries”, explore the legal status fea-
tures of constitutional and parliamentary ombudsmen in foreign countries [10]. Kuzminykh N.V., in his work
“The Institute of the Commissioner for Human Rights (Ombudsman) in the Countries of the Commonwealth
of Independent States (CIS)”, analyzes the specifics of ombudsmen functioning in post-Soviet states, paying
attention to historical and cultural peculiarities [11]. Shabanova Z.M., in her dissertation “Specialized Com-
missioners for Human Rights in Russia and Foreign Countries”, examines the legal aspects of ombudsmen’s
work, as well as their interactions with government agencies and the public [12]. The publication “The Eura-
sian Ombudsman Alliance: Models and Competencies” is noteworthy as it examines the legal status and or-
ganizational positions of national human rights institutions in 10 countries of the Eurasian Ombudsman Alli-
ance. Another important publication is “National Human Rights Institutions of Foreign Countries and the
Republic of Kazakhstan”, which analyzes information regarding the competence, structure, regulatory
framework, financing, and other aspects related to the functioning of national human rights institutions in
foreign countries and Kazakhstan [2; 11]. Additionally, the publication “Establishment and Appointment of
National Preventive Mechanisms,” prepared by the Association for the Prevention of Torture in 2006, is of
interest [13]. These studies address various issues related to the institution of the Commissioner for Human
Rights, including the activities of the National Preventive Mechanism and other similar human rights institu-
tions. The article by Saparali A.B., titled “The National Preventive Mechanism for Torture Prevention in Ka-
zakhstan: A Comparative Legal Analysis,” examines the history of the institution’s formation and concludes
that this human rights institution is optimal and unique [14]. In the research by Sabayeva S.V. and
Gulyaev D.E., titled “The Search for an Optimal National Preventive Mechanism Model for the Russian
Federation (Results of a Comparative Legal Study of Foreign Legislation),” the authors conclude that it is
possible to develop a concept and subsequently adopt a law “On State and Public Control Over Human
Rights in Places of Forced Detention.” This law would regulate the status, composition, and powers of the
bodies forming the national preventive mechanism [15; 210-218]. Discussions regarding the development of
the National Preventive Mechanism have been carried out on various information platforms. For example,
seminars aimed at the practical implementation of the national preventive mechanism for preventing torture
and other cruel, inhuman, or degrading treatment or punishment have been held [16]. The results of these
discussions and scientific research led to the development of a draft law “On the National Preventive Mech-
anism in the Republic of Kazakhstan,” which was presented in April 2024 by experts from the Coalition of
Non-Governmental Organizations of Kazakhstan Against Torture, including former and current members of
the Coordinating Council. The submitted draft law defines the legal status and organization of the mecha-
nism’s activities [17]. Currently, this bill is proactive in nature; it has not yet been submitted to the Mazhilis
and is being discussed across various information platforms by civil society institutions. Since this draft has
not been published, it is not possible to analyze it.

The issues and consequences of the preventive mechanism operating activities in the “Ombudsman
plus” format in the fourth of national human rights approaches development are considered in the publica-
tions of V.S. Issabekova [18; 16-22], A.B. Ashirbekova, O. Anayurt [19; 6-13]. V.S. Issabekova, J. Zalesny
[20; 25-30]. In these publications, a comparative legal analysis of the foreign institution ombudsman and the
national institution of the Commissioner for a small number of people in the Republic of Kazakhstan was
conducted and proposals were made for progressive Kazakh legislation in this area.

During these publications research, it can be concluded that further research is needed for the problems
inside functioning at the National Preventive Mechanism. At the same time, the issues and problems consid-
ered in this study are new and relevant. Assessing the research results as new, it should be noted their practi-
cal significance and scientific validity.

The result is the need to develop a scientific concept that reveals, from a theoretical view, the state and
public control legal nature. This control type is implemented during visits to participants of the national pre-
ventive mechanism, which combines State powers and the formation of public nature of human rights institu-
tion. During preventive visits, participants exercise their rights and obligations on the basis of Kazakh legis-
lation, while also being responsible on the basis of legal norms. They are elected by the Coordinating Coun-
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cil for a two-year term and exercise their powers in their personal capacity. This control type has a mixed
(state-public) character, which can be characterized as quasi-governmental control (monitoring).

The research results are reliable because they are based on the analysis and international standards gen-
eralization, the foreign countries experience, Kazakh legislation, scientific publications and other infor-
mation from official sources. The results reliability is also due to the fact that, unlike other studies, the cor-
rectness and results necessity is confirmed by the author's observation during the practical powers implemen-
tation of a participant in the national preventive mechanism.

Conclusions

Based on the conducted research, it is possible to systematize all approaches to the consideration of
problems in the legal regulation field at the National Preventive Mechanism Institute, dividing them into sci-
entific and practical ones. Scientific and theoretical approaches to the research are carried out in the research
context on the entire human rights activities system. They are aimed at studying and reviewing human rights
institutions to ensure compliance of national legislation with international standards. Approaches to the insti-
tution research, as a rule, are applied in nature and are aimed at developing the most effective techniques and
ways to achieve their goals. Accordingly, it seems important to combine both approaches when developing
organizational human rights activities forms and regulating the procedure for carrying out these activities.

Thus, in order to improve the institution of the “National Preventive Mechanism,” it is advisable to pro-
pose the following.

- It seems necessary to consider the National Preventive Mechanism as an interdisciplinary legal institu-
tion. This institution includes legal norms from various industries, united by the subject at legal regulation.
The legal regulation subject should encompass human rights activities for the torture prevention, cruel and
inhuman treatment and punishment.

- It seems necessary to define the National Preventive Mechanism legal status in regulatory legal acts.
Based on legal status, conclude an employment contract or a civil contract with the participants of this mech-
anism. The legal contract form must be determined by the legal relations that nature arise: labor, civil law, or
other legal relations.

- It seems necessary to be guided by the Paris Principles when improving national human rights institu-
tions. To consider these principles as programmatic goals for improving Kazakhstan’s legislation in the hu-
man and civil rights protection field.

- In order to streamline public relations and ensure rights and obligations knowledge participants in the
National Preventive Mechanism, the label “for official use” from the Rules for Visiting Institutions of the
Penitentiary System dated April 12, 2017 No. 63., should be removed.

- The National Preventive Mechanism is an important human rights institution that covers a large num-
ber of mandated institutions. It seems necessary to note the development and its powers expansion.

- In order to ensure travel expenses payment, it seems necessary to amend paragraph 5 of the Rules for
participants Expenses Reimbursement in the national preventive mechanism for preventive Visits. The first
paragraph, subparagraph 1) should be worded as follows: “for each day staying at the preventive visit place,
the participant is paid a daily allowance in the amount of two monthly calculation indices, including the day
departure to the place and the arrival day for work.”

The study has practical value, as the results are aimed at improving the activities in the National Pre-
ventive Mechanism participants, ensuring its effectiveness and independence.

The scientific research value are theoretical aspects in the legal status of subjects in legal relations that
are not legally defined. From modern legal theory view, all law subjects are divided into individuals, legal
entities, administrative-territorial units and the state. Accordingly, the new organizational introduction and
legal forms into legislation — that go beyond the modern legal theory framework — requires further study.

The research results can be used in scientific research devoted to the defining problems of legal sub-
jects, their characteristics and the procedure for exercising rights and obligations. The research results can be
used in law-making activities in the field of improving derivative legal acts regulating the human rights insti-
tutions activities.
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YarTeIK ajabiH ady Tetiri — Ka3zakcran Pecny0ankacbhiHaaFbl
aJlaM KYKBIKTAPbIH KOPFAy *KOHiH/Ieri KYKbIKTHIK HHCTHUTYT

Maxkanana Kazakctan PecmyOnmkaceiHAarsl ¥JTTBIK QIIBIH aly TETIr KbI3METIH KYKBIKTBIK PETTEYHAIH
TYWTKUIII Mocenenepl KapacThIpbUTFaH. ¥ITTHIK aJIAbIH ally TETITiHIH KbI3METi YWITTHIK 3aHHAMaJa icKe achl-
PBUIATBIH XaJIBIKAPAIBIK CTaHIApTTapMEH aiKbIHAANAThIH a3anTayllapiblH, COHJIAi-aK KaThITe3/iK IeH
aJlaMrepIIiIiKKe JKaTHalThIH KapbIM-KAaTBIHAC TIeH JKa3aHbIH aJIbIH aly YIIiH YJIKEH MaHBI3Bl 0ap KYKBIKTHIK
MHCTHTYT PETiHJIE 3eplelieHreH. 3epTTeyIiH MaKcaTbl — YJITTHIK aJIbIH ajly TeTiri KYKBIKTHIK HHCTHTYTBIHA
TaJIIay JKYPri3y, KYKBIKTEIK PeTTey MacesenepiH alKpIHIay oHe oJlap bl MIENry KOJIIaphiH a3ipiey. 3epTrey
TEOPHSUIIBIK epEeXeliep MEH KYKBIKTBIK HOpMaJIap/bl KOHE OJIap/bl XKY3ere achlpy TOKIpHOECIH Tannay MeH
KOPBITY/IbI ITali/laliaHa OTBIPBII, JKaJIbl FHUIBIMY JKOHE apHAibl KYKBIKTBIK 9IIiCTEpP apKbUIBI JKY3€re achIpbl-
nasl. CalbICTBIPMANBI-KYKBIKTBIK 9JIiC HET131HIe Ka3ipri yakbITTa ¥YATTHIK alIbIH ajly TETiri HHCTUTYTBIHBIH
JAMYbBIHBIH HETIi3Ti TEeHACHLMIApBl aHBIKTaNAbl. KYKBIKTBIK HOpMajap MEH XalbIKapalblK CTaHIapTTapja
OekiTinren KasakcTanmarbl YITTBIK alIbIH aly TETIrl KbI3METIHIH epeKIIeNiKTepiHe Tajmay >Kypri3iuii.
3epTTeyiH Heri3ri HoTIKeNepi a3anTayaap/IslH alJbH aly caJachlHAaFbl YITTHIK 3aHHAMAHBI OCHI CaJlalaFbl
XaJBIKapalblK CTaHAAPTTapMeH YiecTipyre GarbITTalFaH KYKBIKTBIK IIapajapsl JKeTUipy KaXeTTiirl Ty-
paibl yctaHbIM. KOpBITBIHABI PeTiHe YITTHIK ajIbIH ajy TETiriHe KaThICYIIBUIAPBIHBIH MPO(UIAKTHKAIBIK
camapiapblH ©TKi3y TOpTiOiH, COHaii-aK 0Chl KYKBIK KOPFay HHCTUTYTHIHBIH KbI3METIH Kap KbUIAaHIBIPY JKOHE
TOYENCI3IIriH KaMTaMachl3 €Ty TOPTIOiH erKeW-Ter kel CHIAaTTaWThIH KYKBIKTBIK HOpMaJapAbl d3ipiiey
YCBIHBUIFaH.

Kinm ce30ep: KazakcraH, anislH anly, aJaM KYKbIFBI, a3anray, jkazanay, 3aHHaMa, KYKBIKTHIK HOpMaiap,
KYKBIKTBIK MOpPTEO€, XaIbIKapalblK CTAHAaPTTAP.

A.B. Typnaes, A.b. ConsixanoBa

HanuoHaabHBIN NPEeBEHTUBHbIM MEXAHU3M — IMPABOBOM MHCTUTYT
3allUThI IpaB YejioBeKka B Pecnybduuke Kazaxcran

B crarpe paccmaTpuBaroTcst mpoOIeMHBIE BOIIPOCH MPABOBOI perIaMeHTalH AesiTeNbHOCTH HannonansHo-
T0 TIPEBEHTUBHOTO MexaHm3Ma B Pecmybmmke Kazaxcran. [lestensHocTh HalmoHanbHOTO MPEBEHTHBHOTO
MEXaHH3Ma pacCMaTpUBAeTCs KaK MPaBOBOI HHCTHTYT, MMEIOMINIT O0JbIIOe 3HAUYCHUE JUIS IPEAYIPEKACHUS
IBITOK, a TAKKe )KECTOKOTO M OeCcUe0BeYHOro OOpalIeH:s W HaKa3aHHs, 00YCIOBICHHOTO MEXTyHapOAHBI-
MH CTaHAapTaMH, MMIUIEMEHTUPOBAHHBIMH B HAIL[MOHAJIBHOE 3aKOHOAATENbCTBO. llenb uccienoBaHus —
OCYIIIECTBUThH aHAIN3 MIPABOBOTO MHCTUTYTA HallMoHaNbHbIH MPEBEHTHUBHBI MEXaHN3M, BBISBUTH NTPOOIIEMBI
HPaBOBOM periaMeHTalMd M BbIpabOTaTh MyTH X MpeonoieHus. MccinenoBaHue OCyIIECTBIEHO MOCPECT-
BOM OOIIEHAayYHBIX M CHEUaIbHO-TIPABOBBIX METOIOB, HCIOJIL3YETCsl aHAIN3 M 0000IIEHHE TEOPETHIECKHX
TIOJIOKEHUH 1 MPABOBBIX HOPM U MPaKTHKa MX peanm3aruu. Ha ocHOBE cpaBHHTEIHHO-TIPABOBOTO METOMAA
BBISIBIISIIOTCSL OCHOBHBIE TEHICHIIMM PAa3BUTHS MHCTHTYTa HammoHanmbHBIN NMpEBEHTWBHBIM MEXaHMW3M B Ha-
crosimiee Bpems. [IpoBeneH anamm3 ocobeHHOCTEH NesTenbHOCTH HanmoHanbHOTO MPEBEHTHBHOTO MEXaHM3-
Mma B Ka3zaxcrane, 3aKkpemIeHHBIX B PaBOBBIX HOPMaxX M MEXKTyHapOIHBIX cTaHAapTax. OCHOBHBIM pe3yIbTa-
TOM HCCJICIOBAHUS SABJSIETCS MOJOXKEHHE O HEOOXOJMMOCTH COBEPILICHCTBOBAHMS NPABOBBIX MeEp, HAIPaB-
JICHHBIX Ha TAPMOHM3ALMIO HAIIMOHAJIBHOTO 3aKOHOAATENBCTBA B chepe AATENFHOCTH 110 IPEIyTPEkICHUIO
IBITOK C MEXIYHapoAHBIMU CTaHAApTaMH B 3Toil cdepe. B kauecTBe BBIBOIOB Mpeajiaraercsi pa3paboTka
IIPAaBOBBIX HOPM, ACTAIUIUPYIOLIUX TOPAAOK OCYIIECTBICHHUSA IMPEBECHTUBHBIX HOCGIJ.[CHI/II‘/’I Y4aCTHUKOB Ha-
[IIOHAIILHOTO NIPEBEHTHBHOTO MEXaHMW3Ma, a TakKe MopsAaka (GHHAHCHPOBAHUS U 00eCIedeHHs He3aBHCHMO-
CTH JIeITEILHOCTH 3TOTO NMPABO3AIIUTHOTO HHCTUTYTA.

Kniouesvie cnosa: K%aXCTaH, MPEBCHIINA, IpaBa YCJIOBEKA, IBITKH, HAKa3aHUEC, 3aKOHOAATCIILCTBO, IIPaBO-
BbIC HOPMBI, HpaBOBOﬁ CTaTyC, MCXKAYHAPOAHBIC CTaHIAPThI.
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Problems of defining the essence of corruption as a socio-legal phenomenon

The article is devoted to the study of the essence of corruption as a socio-legal phenomenon, revealing its
multi-level and multifaceted nature. The aim of the study is to identify theoretical and practical difficulties in
defining corruption as a complex socio-legal phenomenon, as well as to develop a comprehensive approach to
its interpretation and counteraction, which is particularly relevant in the modern context. The research em-
ployed general scientific methods such as theoretical analysis, synthesis, and generalization, which made it
possible to structure fragmented approaches and identify the essential features of corruption. National and in-
ternational legislation were also analyzed, which helped to reveal legal gaps and explore possible ways to
eliminate them. The results indicate that corruption is a complex, institutionalized phenomenon encompassing
the household, administrative, and political levels of society. The study found the absence of a unified defini-
tion in legal science and legislation, which complicates effective law enforcement. Problems in regulatory
frameworks were identified, and measures were proposed to improve legal formulations, including expanding
the range of subjects and increasing attention to conflicts of interest. Recommendations were also made for
the development of an anti-corruption culture as an important condition for effective corruption prevention,
confirming its theoretical and practical significance and the need for further research in this area.

Keywords: legal phenomenon, corruption, bribery, graft, definition of corruption, essence of corruption, anti-
corruption culture, unlawful act, combating corruption, legal mechanism.

Introduction

In the present-day realities, out of the global challenges faced by all nations of the globe, corruption has
stood out to be one of the most pressing ones. It destabilizes national economies, erodes human rights, vio-
lates the rule of justice and increases social tensions in society. Corruption still stands as one of the biggest
hurdles to socio-economic reforms. It can be considered as one of the factors that cause the present crisis of
economic, political, social, and moral-ethical aspects of social life. Academician E.O. Alaukhanov, viewing
corruption as a global evil harming national interests, emphasizes: “without solving the corruption issue, it is
impossible to effectively address state governance tasks, and the fight against corruption remains extremely
relevant” [1; 7].

The diversity and evolution of corruption, which remains one of the key threats to modern states, have
necessitated the creation of an effective and balanced mechanism to counteract it. Challenges in combating
corruption arise due to its multilevel structure, which requires specific measures tailored to each level. Often,
efforts focus only on addressing corruption at a single level, leading to public distrust. Therefore, it is crucial
to implement anti-corruption measures comprehensively and at all levels.

There are three main levels of corruption: 1) The lower level, also known as petty or street-level corrup-
tion, manifests within civil society and is typically expressed through small-scale bribery in sectors such as
education, healthcare, and other social institutions. 2) Mid-level corruption occurs among officials and in-
volves the abuse of official positions for personal gain. 3) High-level or political corruption refers to attempts
to influence specific aspects of state policy to obtain personal or corporate benefits. An effective fight against
corruption requires a synchronized approach that comprehensively addresses all these levels.

Thus, it becomes evident that combating corruption requires joint efforts from the entire society. To
achieve this, it is important to develop an anti-corruption culture, which constitutes a significant component
of spiritual culture. Given the current socio-economic, legal, and political landscape, examining the nature of
corruption and its effect on the development of an anti-corruption culture is both essential and timely. It is
important to highlight that a deeper understanding of corruption is especially relevant in the context of legal
system modernization, which is progressing in parallel with broader reform initiatives [2].
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There is no common definition of “corruption” and the existing interpretations differ significantly in the
scientific field. Corruption is widely studied across various academic fields, including economic theory, so-
ciology, political science, state and legal theory, criminology, administrative law, and international law. In
the post-Soviet region, specialized legal schools are emerging, focusing on the analysis of corruption-related
issues and the development of effective strategies to combat them. At the same time, modern scholarship
presents a broad spectrum of interpretations for key concepts such as “corruption”, “corrupt offense”, and
“anti-corruption culture”.

The purpose of this article is to identify and analyze the theoretical and practical challenges in defining
and interpreting corruption, examine its multifaceted nature, and formulate a comprehensive approach to un-
derstanding corruption that integrates its social and legal characteristics. This approach aims to contribute to
the development of effective prevention and counteraction measures.

To achieve this goal, the following objectives were set:

- Analyze the etymological and historical development of the concept of corruption;

- ldentify its socio-economic evolution and institutional forms;

- Systematize scientific approaches to its definition in legal science;

Assess the completeness and accuracy of legal definitions of corruption in national legislation to identi-
fy normative and theoretical gaps.

The study of corruption as a complex legal phenomenon continues to attract significant attention from
researchers. Within the legal approach, which considers corruption as a type of unlawful activity, the works
of A.N. Agybaev and E.O. Alaukhanov deserve special attention. Among foreign scholars, the research of
J. Nye, A.l. Dolgova, and S.N. Shishkarev stands out, linking the emergence of corruption to imbalances in
the social structure of society. And there is also a substantial body of research dedicated to international
methodologies for the consideration of corruption, as well as approaches to its acceptance as a norm that al-
lows the same understanding of the given phenomenon. In fact, countless such works exist, as corruption is a
multi-dimensional problem, but the fragmentation of knowledge in this field leads to further challenges in
crafting an effective narrative that addresses the issue of the corruption in the creative sector.

Methods and materials

The research methodology is developed in accordance with the particularities of the research phenome-
non by using general scientific methods of theoretical analysis, synthesis, and generalization, which will en-
able a better understanding of the research problem.

Through the methods carried out within this study, it was able to properly analyze the phenomenon of
corruption to produce a complete picture of its main trends, determinants and effects, whilst also shaping the
data obtained. The theoretical analysis was used to highlight the nature of corruption, its forms and the con-
ditions of its spread. By synthesizing the results and integrating the scattered data into one concept, the study
enabled us to recognize the interrelations among different aspects of corrupt behavior. The authors concluded
that the generality of the findings allowed them to draw universal conclusions that could be found in other
social and legal contexts.

Finally, the study drew from specific methodologies, including legal analysis of anti-corruption legisla-
tion, which enhanced its exploration of the subject. This complex approach made it possible to analyze the
nature of corruption as a social phenomenon, to study its influence on social institutions, and to work out
scientifically grounded measures for its minimization.

Results

The study showed that corruption is a complex social multifactorial phenomenon studied in the context
of sciences of various profiles. The multifaceted nature of corruption also explains why there is no accepted
definition of corruption in the academic community. Anti-corruption is best approached from the point of
view of an integrative interaction of legal, economic and sociological methods of analysis and regulation.

Based on the research conducted on the issues related to determine the essence of corruption as a socio-
legal phenomenon, the following findings have been identified:

1) In terms of etymological and historical analysis, corruption is a socio-legal concept that describes a
complex of phenomena with historical depth. The etymological analysis of the term shows that the Latin
word “corrumpere” originally meant “bribery” and “disruption of legal order”, indicating its legal and moral
significance even in Roman law.
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The historical context confirms the universal negative perception of corruption, as reflected in religious
doctrines such as the Bible, the Quran, and the Torah. These sources contain moral and ethical condemnation
of corrupt practices, highlighting their reprehensibility across different historical periods and cultural tradi-
tions. Thus, corruption is perceived as a threat to social stability and the rule of law, regardless of the era or
civilization.

2) The research findings indicate that, in the course of socio-economic development, corruption has
evolved from isolated instances of misconduct into a systemic phenomenon influencing economic and politi-
cal processes. At the turn of the 19th and 20th centuries, corrupt practices took on an institutionalized charac-
ter, integrating into mechanisms of competitive struggle within the private sector.

In contemporary conditions, corruption has transformed into a global issue affecting all spheres of pub-
lic life and requiring comprehensive countermeasures. Effective regulation of this phenomenon is possible
through the improvement of legal norms, institutional oversight, and international cooperation aimed at min-
imizing corruption risks and strengthening principles of good governance.

3) The analysis of scientific approaches to defining corruption in legal studies has revealed its multifac-
eted nature and the absence of a single universal definition. The research demonstrated the existence of sev-
eral dominant interpretations of corruption, reflecting both its legal nature and socio-economic essence.

Within the criminal-legal approach, corruption is regarded as a criminal offense associated with obtain-
ing unlawful benefits by officials, as emphasized in the works of domestic researchers (A.N. Agybaev). The
institutional approach focuses on studying corrupt practices within the public service and state administration
systems (A.V. Kurakin, A.l. Dolgova). The theoretical-legal analysis (S.N. Shishkarev) considers corruption
as a complex category that includes legal and illicit interrelations between individuals, society, and the state.

Research reveals that corruption is a complex legal and social phenomenon, thus it requires comprehen-
sive interdisciplinary analysis — from the perspective of law, institutions, economic as well as social issues —
to be able to develop and implement effective anti-corruption measures.

4) An examination of the legal definitions of corruption in national and international legislation identi-
fies not only normative but also theoretical gaps: there are definitions of concepts that are unsustainable due
to a lack of foundational support. However, the definition of corruption by the Law of the Republic of Ka-
zakhstan “On Combating Corruption” (2015) does not include all possible types of corruption and has many
controversial features. These consist of the lack of focus on conflicts of interest, inadequate emphasis on
preventive actions, and the absence of precise differentiations between the subjects of corrupt connections.

The novelty of the research results is comprehensive in nature, as it gives a definition of corruption as a
socio-legal phenomenon, by combining historical-etymological, theoretical and normative-legal analysis. By
systematically and collectively structuring fragmented scientific interpretations of the phenomenon present-
ed, we provide a novel, integrated understanding of what truly causes corruption. The study covers norma-
tive gaps both in terms of legislative definitions and offers specific proposals on improving the legislation of
the Republic of Kazakhstan. It identifies the object of legislation of the Republic of Kazakhstan in the part
covering the range of subjects and situations, and emphasizes the importance of addressing conflicts of inter-
est in legislation. The results obtained serve as theoretical groundwork in the creation of effective preventive
and counter-corruption measures, as well as in establishing a stable anti-corruption culture within society.

The research substantiated and applied the concept of “multi-level model of corruption” which ex-
pressed its incarnations in three levels — the petty (street-level), the administrative and the political corrup-
tion. This, however, would enable the examination of corruption practices and elaboration of measures rele-
vant to the particularities of each tier. In particular, forth study applied the concept of a holistic anti-
corruption strategy, which prioritizes intervention at all levels of corruption, all at once. This concept found
practical application in the form of specific proposals for improving the legislation of the Republic of Ka-
zakhstan, ensuring a more effective and systematic response to corruption across different spheres of society.

Discussion

The study of the essence of corruption includes an analysis of the origin of this term, the identification
of key elements characterizing this phenomenon in the context of social relations, as well as an examination
of its consolidation in current legislation.

Before delving into the essence of corruption, let us first examine the word itself. The term “corruption”
has deep historical roots. Historically, corruption first manifested itself in the form of small household ac-
tions, where gifts or offerings were given to authorities in gratitude for services rendered or to maintain good
relations. As early as the Laws of the Twelve Tables, one of the most significant legal monuments of Ancient
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Rome, the word “corrumpere” was used to mean “bribery to change court testimony” and “judicial corrup-
tion”. The word “corruption” itself derives from Latin roots: “core”, meaning integrity or unity, and
“rumpere”, meaning to break, destroy, or ruin, which literally reflects the concept of bribery and the destruc-
tion of principles of honesty and justice [3].

Corruption is condemned by all major world religions. The Bible and the Quran contain explicit refer-
ences to this phenomenon: “For | know how many are your offenses and how great your sins: There are
those who oppress the innocent and take bribes and deprive the poor of justice in the courts” (Amos 5:12);
“And do not consume one another’s wealth unjustly or send it [in bribery] to the rulers in order that [they
might aid] you to [wrongfully] consume a portion of the wealth of the people” (Quran 2:188). In Judaism,
the issue of corruption is also addressed in the Torah and Sifrei: “Do not accept a bribe (shohad), even to ac-
quit the innocent or to convict the guilty” [4].

The turn of the 19th and 20th centuries marked a fundamentally new stage in the theoretical understand-
ing of corruption in developed countries, associated with radical changes in the economy, social structure,
and political system. This period was characterized by a significant strengthening of the state apparatus, the
expansion of officials’ powers, and the increasing role of bureaucratic institutions, which created favorable
conditions for the spread of corrupt practices. At the same time, the private sector was actively developing,
and corruption became not only an occasional tool for resolving specific issues but also a strategic business
practice. Representatives of the private sector began to systematically engage in the “bribery of the state”,
which manifested in the regular bribing of officials, lobbying private interests through illegal or semi-legal
schemes, and striving to subordinate public institutions to their own commercial interests.

As a result of this process, corruption manifestations began to take on not just an individual but an insti-
tutional character, penetrating the mechanisms of state governance and becoming an integral part of estab-
lished economic and political relations. This contributed to the formation of stable corruption networks in-
volving both representatives of state authorities and private business structures, pursuing personal or corpo-
rate interests at the expense of public and governmental objectives.

By the late 20th and early 21st centuries, corruption had fully acquired the status of a global problem,
recognized as a threat to national and international security, economic development, and social stability. As a
result, the fight against corruption was no longer perceived solely as a legal or administrative task of individ-
ual states but took on a broad national and international significance. Governments began actively develop-
ing and implementing comprehensive anti-corruption programs and strategies aimed not only at detecting
and punishing corrupt officials but also at preventing corruption risks, fostering an anti-corruption culture,
and creating a transparent and accountable system of public administration [5, 8].

It should be emphasized that the given definitions of corruption do not entirely encompass the essence
of this illegal phenomenon. However, they do underscore its fundamental aspect — bribery and the corrupti-
bility of officials in positions of authority. This forms the foundation of any corrupt act, regardless of its de-
gree of social danger.

As we can see, scholars interpret the essence of corruption in different ways. Among the numerous per-
spectives, four key approaches can be distinguished, each examining corruption from the standpoint of dif-
ferent scientific disciplines.

The legal approach views corruption as the use of official powers by a public official for personal en-
richment. This manifests in the adoption of illegal decisions or the deliberate avoidance of duties, which
benefits a third party, in exchange for which the official receives unlawful remuneration.

The sociological approach interprets corruption as a social phenomenon driven by human actions that
contradict public interests. This behavior is rooted in social relationships formed at a particular stage of soci-
etal development, with all their patterns, contradictions, and conflicts. Thus, corruption is viewed as a prod-
uct of the social environment, reflecting its specific characteristics. Corrupt connections present in various
spheres are seen as a distinct form of social relations, characterizing the particular stage of societal organiza-
tion.

According to the economic approach, corruption is viewed as the result of the rational behavior of par-
ticipants in relationships aimed at maximizing their own benefits. These relationships involve three parties:
the principal, who manages resources and holds authoritative powers; the agent, who is entrusted with man-
agement of a portion of the resources for purpose of achieving specific goals; and the client, who receives
public goods, commodities, or services created within these relationships. The economic approach defines
corruption as the agent’s deviation from the duties prescribed by the contract, in which the resources entrust-
ed to them by the principal are used to achieve personal gain or to satisfy the interests of the client. This
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model of behavior becomes possible if the expected profit from violating norms exceeds the potential costs.
Thus, corruption is interpreted as the rationally motivated use of official powers and resources for personal
enrichment through unlawful actions.

The socio-economic approach interprets corruption as a phenomenon characteristic of societies in the
process of development, where its emergence is driven by poverty, weak state institutions, and incomplete
modernization processes. Proponents of this approach argue that corruption has a dual nature and can lead to
both negative and positive consequences.

The positive impact of corruption is observed in the fact that, in “third-world” countries where state in-
stitutions are underdeveloped and unable to fully perform their functions, corrupt officials, driven by private
interests, often find solutions to citizens’ problems more quickly. This contributes to the creation of new
mechanisms and tools that, despite their unlawful nature, accelerate social development and the moderniza-
tion of society.

In legal science, the term “corruption’ has numerous definitions proposed by both domestic and foreign
researchers. For example, Kazakhstani researcher A.N. Agybaev defines corruption as a criminal act aimed
at obtaining illegal benefits by an official for themselves or third parties [6].

A well-known Russian researcher in the field of combating corruption, A.V. Kurakin, defines corrup-
tion as “A phenomenon within the public service system encompassing various unlawful acts, such as an of-
ficial receiving property benefits either personally or through intermediaries, abusing official authority for
personal gain, and the bribery of public officials by individuals or legal entities” [7, 9]. Another Russian re-
searcher, A.l. Dolgova, describes corruption as a social phenomenon based on bribery and the venality of
government and other officials who exploit their official powers, authority, and resources for personal or
corporate interests [8, 708].

Theoretical scholars propose examining corruption in a broad aspect, paying special attention to its le-
gal nature. In this regard, the dissertation research of S.N. Shishkarev is noteworthy, as it conceptualizes cor-
ruption as a theoretical and legal category that reflects the legal interrelation between corrupt practices and
the interests of individuals, society, and the state. [9, 24].

The foreign researcher J. Nye defines corruption as a phenomenon that includes bribery (offering re-
wards to evade one’s duties), nepotism (granting favors based on personal connections), and the illegal ap-
propriation of public funds for personal use [10].

Scholarly literature offers numerous approaches to defining corruption; however, a unified concept has
not yet been established. Due to the complexity of this phenomenon, it is difficult to define it precisely and
attribute specific actions to it. Scholars generally identify two main approaches to defining corruption: the
general and the specific (criminological) approaches. The general approach highlights the core characteristics
of corruption, encompassing all aspects of its legal regulation. Supporters of this perspective assert that, in
the contemporary world, corruption should be viewed as any actions that violate established norms and ob-
struct the development of particular industries, fields, or the state as a whole. At the core of such actions lies
the exploitation of public resources for personal or corporate benefit, ultimately causing harm to public inter-
ests.

The specific approach interprets corruption as a complex social and criminological phenomenon rather
than a strictly legal category. Within this perspective, the term “corrupt crime” is commonly used to describe
various corruption-related offenses, such as bribery, official misconduct, and the abuse of power for person-
al, group, or corporate interests. Legal scholarship offers numerous definitions of corruption, formulated by
both domestic and international researchers [11].

Summarizing the analysis of the essence of corruption, we can identify several key characteristics that
play an important methodological role in further research on this topic:

1. An agreement between the parties, including an official and an interested participant, which presup-
poses a certain agreement.

2. Mutual benefit and interest, which can be expressed in both tangible and intangible forms.

3. The illegality of actions, reflected in the violation of criminal and other legal provisions that prohibit
such conduct by officials.

4. The influence of a prior agreement on an official’s decisions, which is evident in the execution of
their professional responsibilities.

These attributes allow for a more comprehensive understanding of corruption networks and facilitate
further analysis of the issue.
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The first official international definition of corruption is believed to have been established in the “Code
of Conduct for Law Enforcement Officials,” adopted by the United Nations General Assembly on December
17, 1979. According to the Code, “the concept of corruption encompasses the commission or omission of
any act in the performance of duties or due to these duties as a result of required or accepted gifts, promises,
or incentives, or their unlawful receipt whenever such an action or inaction occurs” [12].

According to the Law of the Republic of Kazakhstan “On Combating Corruption”, adopted on Novem-
ber 18, 2015, “corruption is the illegal use of official powers and related opportunities by persons holding
responsible government positions, persons authorized to perform state functions, persons equated to those
authorized to perform state functions, and officials for the purpose of obtaining or deriving material (non-
material) benefits and advantages for themselves or third parties, as well as the bribing such individuals by
offering them benefits and advantages” [13].

In our opinion, this legal definition is incomplete and does not encompass all possible forms of corrup-
tion. It is necessary to agree with the majority of experts that the legislative definition contains certain nor-
mative and theoretical gaps that require further refinement, particularly:

1) Uncertainty in identifying the subjects of corrupt actions, their interests, and roles, which leads to a
blurring of distinctions between offenders, criminals, and affected parties.

2) It should also be noted that the aforementioned definition of corruption does not fully reflect the as-
pect of conflict of interest, which is a significant factor in the emergence of corruption. It is important for the
law to emphasize situations where the personal interests of officials come into conflict with their official du-
ties.

3) The definition primarily focuses on public officials authorized to perform state functions, while ex-
cluding representatives of the private sector, which narrows the scope of the law’s application. Corruption in
the private sector, which interacts closely with the education sector, should also be particularly targeted.
Concurrently, while public sector corruption remains a key avenue of addressing the issue, the commercial
facet of corruption remains highly relevant, as the private sector equips itself both as a source and a conduit
of corruption.

4) the definition is mainly reactive (looking at already undertaken efforts) and does not put enough fo-
Cus on preventive measures that enable action to be taken to combat corruption in the first instance.

5) The definition fails to account for modern forms of corruption (e.g., digital corruption, procurement
corruption, digital service corruption) demanding greater clarification for their effective regulation.

This study has made it possible to explore the phenomenon of corruption in its complexity and multi-
level character as a challenge for modern states. Corruption is known to have an impact on national econo-
mies, human rights, and social tension. Corruption as a concept has been subject to variegated interpretive
frameworks from a theoretical standpoint, and explained the multitude of definitions in the academic litera-
ture.

Analysis on the etymological and historic dimension of the term suggest that corruption is a fundamen-
tal human concept with an ancient root, existing everywhere in human history and condemned in all cultures
and religions. The findings of the study examined and confirmed the evolution of corruption, which causes
the transition of corruption from isolated cases to a systemic phenomenon that has become an integral part of
the socio-economic and political processes of society.

Methodologically, a set of general scientific and specific methods was used to ensure the completeness
and depth of the study. The structuralization of heterogeneous approaches and data was also facilitated by
theoretical analysis, synthesis, and generalization, and a comparative analysis of legislation and anti-
corruption practices was carried out to establish the strengths and weaknesses of existing normative for-
mations.

Four main groups have emerged as characteristic of the existing approaches to understanding corrup-
tion: legal approach, sociological approach, economical approach and socio-economical approach. All of
these approaches shed light on certain aspects of corruption; yet, their fragmentation prevents the construc-
tion of a holistic plan of action against this phenomenon.

The analytical lens for interpreting the scientific results of the study is given by the institutional con-
cept, which sees corruption as a systemic phenomenon reflecting social institutions and structures. It inter-
prets the dissemination of corrupt practices based on institutional aspects, including deficiencies in legisla-
tion, shortcomings in state regulation and control apparatus, as well as the inadequacy of the anti-corruption
ethos among society.
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A comprehensive methodology has been applied, including a theoretical analysis and practical study of
the legal framework and existing practices, thus ensuring the reliability of the research results. To minimize
the subjective component of the analysis and to increase the objectivity of the conclusions obtained, it is nec-
essary to use several scientific approaches and methods (comparative, theoretical, historical, synthesis, and
generalization). The results of the study are once again proven to be valid and reliable, in both theoretical
and empirical data that can be used for the development of science and practice.

Conclusions

Corruption erodes the very foundation of society where civil institutions are accustomed to its presence
and state authorities abuse authority for personal gain. Its continuous metamorphosis breeds tremendous bar-
riers to countermeasures. Corruption is a complex social phenomenon for which there is no common defini-
tion in scientific literature.

In order to build an anti-corruption culture that applies to people and society, understanding how cor-
ruption works and its forms is essential. This kind of culture is a hallmark of active civic engagement, and
goes a long way in the protection of human rights, enhancement of public security, and maintaining legal
stability. Promoting the values of anti-corruption strengthens the respect for democratic institutions and fos-
ters a strong sense of accountability to the law. Kazakhstan has an urgent need for an anti-corruption ideolo-
gy, one that can be internalized within the public consciousness, leading to the development of national
pride, and strengthening the self-awareness of its people. This will be a crucial step toward building a society
free from corruption.

Thus, as a result of the study on the problems of defining the essence of corruption as a socio-legal phe-
nomenon, the following conclusions and recommendations have been made:

- The essence of corruption is manifested in anti-social behavior, characterized by actions that violate
regulatory frameworks and hinder the development of a particular sphere of activity. Actions by public offi-
cials or by other persons entrusted with governmental or managerial functions, undertaken by virtue of their
official position, legal status, or authority in a manner that damages society, the state, or individual citizens,
aimed at obtaining material or non-material benefits for themselves, or for others;

- The research findings underline the importance of an integrated, holistic, interdisciplinary approach to
both the study of corruption and its prevention, stressing the need for stronger anti-corruption culture, better
legislation and greater international collaboration;

- Given the existing normative and theoretical conceptual gaps which require to be improved, we rec-
ommend making amendments and addenda to paragraph 6 of Article 1 of the Law of the Republic of Ka-
zakhstan “On Combating Corruption”, spelling out the description “Corruption is the unlawful use of official
(service) powers and linked possibilities by individuals who hold responsible public office, persons empow-
ered to perform state functions, persons equated to those authorized to perform state functions and officials,
as well as the use of their powers, connections or influence by representatives of the private sector in order to
receive or extract assets (non-substantial) benefits and advantages for themselves or third parties, both per-
sonally or through intermediaries, as well as bribery of these individuals through the provision of advantages
and benefits, including cases of conflict of interests and creation of frameworks that would facilitate such
actions”;

— We propose to add an additional provision to paragraph 9 of Article of the Law of the Republic of
Kazakhstan “On Combating Corruption”, the paragraph reads as follows: “Anti-corruption culture is a com-
plex of values, legal perspective, knowledge and skills that forms an active intolerance to any manifestation
of corruption. This extension is justified based on the understanding of corruption as a social and legal phe-
nomenon, and therefore requires not only legal measures, but a transformation of public consciousness,
which is primarily aimed at perceiving corruption as a threat to the stability of society and the state.”

The practical significance of this study lies in identifying gaps and shortcomings in the current anti-
corruption legislation of the Republic of Kazakhstan, enabling the proposal of concrete and well-founded
recommendations for improving the legal framework, implementing effective prevention mechanisms, and
strengthening anti-corruption efforts at all levels. The research findings can be used in the development of
state programs and strategies aimed at minimizing corruption risks and fostering a sustainable anti-corruption
culture among public officials and the general population. The scientific value of the study consists in a
comprehensive analysis of existing theoretical approaches to understanding corruption as a socio-legal phe-
nomenon, which allows for the systematization of fragmented academic knowledge, clarification of the es-
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sence and characteristics of corruption, and the establishment of a solid theoretical foundation for further
research and the development of an interdisciplinary approach to the study of corruption.

The results of the study can be applied in the following areas: improvement of the legislation of the Re-
public of Kazakhstan on combating corruption by refining definitions and eliminating identified gaps; devel-
opment and implementation of comprehensive anti-corruption programs and strategies at the national and
institutional levels; educational activities and professional development of public officials, aimed at fostering
a strong anti-corruption culture; scientific research related to the theoretical and practical aspects of corrup-
tion; public awareness campaigns to increase knowledge and promote societal rejection of corrupt practices.
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13 3akon Pecnyomuku Kazaxcran ot 18 HostOps 2015 1. Ne 410-V «O mpOTHUBOJACHCTBUN KOPPYIIHU». — [DICKTPOHHBIH pe-
cypc]. — Pexxum goctyma: https://adilet.zan.kz/rus/docs/Z1500000410

XK.O. Fansl, A.W. bupmanosa

DJIeyMeTTiK-KYKBIKTBIK KYOBLIBIC peTiHaeri
cpl0aiijiac KeMKOPJIBIKTBIH MOHIH aHBIKTay MJceJiesepi

Makana >KeMKOPJIBIKTBIH MOHIH QJICyMETTIK-KYKBIKTHIK KYOBUIBIC PETiHAE 3epTTeyre apHajfaH, OJ OHBIH
KOIICHI eI KOHE KONKBIPJIBI CUMATBIH aIiajbl. 3epTTEYHiH MakKcaTbl — >KEeMKOPJIBIKTBI KOIACHIewi
QNIEyMETTIK-KYKBIKTHIK (DEHOMEH DPETiHJEe AHBIKTAayJaFbl TCOPHSIBIK JKOHE MPAKTHUKAJIBIK KHBIHIBIKTAP/IbI
aliKpIH/Iay, COHMAii-aK OHBI TYCIHAIPY MEH OFaH KapChl ic-KUMBUI KacayJblH KeIIeH I TOCUTIH a3ipiey, Oyt
Ka3ipri jkarjaiimapga epekiie o3eKTi. 3epTTey OapbICBIHIA SKaJMIbl FBUIBIMH OJiCTep, COHBIH IIIiHIE
TEOPHSUIBIK TalIay, CHHTE3/ICY JKOHE KOPBITBIHBLIAY KOJIIaHbULIBI, Oy OpTYpII Ke3KapacTappl Kyieneyre
JKOHE IKEMKODJIBIKTBIH HeETi3ri OenrijepiH aHbIKTayFa MyMKiHmik Oepzai. CoHpai-aKk YATTBIK JKOHE
XaJIBIKAPAJIBIK 3aHHAMara KYKbBIKTBIK TAJJay JKYPri3inai, Oyl KYKBIKTBIK OJIKBUIBIKTapIbl AHBIKTAayFa XKOHE
OJIapAbl JKOIOJBIH BIKTHMAJ JKOJIIApbIH KapacTbIpyFa KOMEKTECTi. AJIBIHFAH HOTIKENED >KEMKOPIBIKTBIH
KYpZelli, WHCTUTYLMOHAIIaHFaH KYObUIBIC €KEeHIH KepceTeli, OJ TYPMBICTHIK, OKIMILIUIIK JKOHE CascH

94 BecTHuk KaparaHgmMHCKoro yHmBepcuteTa


https://emedia.enu.kz/sites/default/files/INDEX_0.PDF
https://www.cambridge.org/core/journals/american-political-science-review/article/abs/corruption-and-political-development-a-costbenefit-analysis/D5E8F481DE22E6F77FCCB924D502BB9F#article
https://www.cambridge.org/core/journals/american-political-science-review/article/abs/corruption-and-political-development-a-costbenefit-analysis/D5E8F481DE22E6F77FCCB924D502BB9F#article

Problems of defining the essence of corruption...

neHreitnepai kamTuabl. KyKBIKTBHIK FBUIBIM MEH 3aHHAMaJa JXEMKOPJBIKTHIH OipblHFai aHBIKTAMACHIHBIH
0onMaybl OHBIH THIMII KYKBIKTBIK PETTENyiH KUbIHAAaTaabl. HOpMaTHBTIK peTTey Mocenenepi aHbIKTaJbII,
KYKBIKTBIK aHBIKTAMaNapsl SKETUIAIpY, OHBIH ILIiHAE CYyOBEKTiIep asChlH KEHEHTYy »XoHEe MyZAuenep
KaKTBHIFBICEIHA Ha3ap ayjaapyabl KYIIeWTy OOWbIHIIA IIapanap YChHbULIbL. CoHmaii-aK, )KeMKOPIIBIKTHIH all-
JIBIH amyAbIH THIMJIIUITIHE KaXKETTI IapT PETIHIC MXEMKOPJBIKKA Kapchl MOJCHUETTI JNAMBITy OOWBIHIIIA
YCBIHBICTAp JKacajbl, OYJI OHBIH TCOPUSUIBIK JKOHE MPAKTHKAIBIK MaHBI3JABUIBIFBIH, COHIAi-aK OCHI caaja
OJIaH api 3epTTeyIIep JKYPTi3yAiH KaKETTUIIrH pacTal bl

Kinm ce30ep: KYKBIKTBIK KYOBUIBIC, chIOaiflac JKEMKOpPJBIK, IapaKkoOpiblK, CaThIl aly, CchlOaiiac
JKEMKOPJIBIKTBIH aHBIKTaMacChl, ChIOaiIac >KeMKOPJIBIKTBIH MOHI, ChIOaiIac )KeMKOPIIBIKKA KapChl MOICHHET,
3aHCBI3 OPEKET, Chbainac >KeMKOPIIBIKKA KapChI ic-KMMBLI, KYKBIKTBIK TETIKTEP.

K.O. I'anbr, A.W. bBupmanoBa

IIpo06.JieMbI onpeesieHHsI CYIIIHOCTH KOPPYNUHMHU KAK COUMAJILHO-NIPABOBOI0 SABJIECHHUS

CraThs MOCBSIICHA UCCIICIOBAHUIO CYIIHOCTH KOPPYIIIMH KaK COIHATBHO-ITPABOBOTO SIBJICHUS, PACKPBIBAIO-
nieMy e€ MHOTOYPOBHEBBI M MHOTOACTICKTHBIN Xapakrep. Llenb uccie0BaHus - BBISBICHAC TCOPECTHYCCKUX
U MIPaKTHYCCKUX TPYJHOCTEH ONMpPEIEeNCHUsT KOPPYIIUU KaK MHOTOYPOBHEBOTO COIMATBHO-TPABOBOTO (heHO-
MEHa, a TaK)Xe pa3paboTKa KOMIUICKCHOTO MOJX0/a K ¢€ HHTEPIPETAIINH U TIPOTUBOCHCTBHIO, YTO OCOOCHHO
aKTyaJbHO B COBPEMEHHBIX YCIOBHsX. B X0[e MCCIIeI0BaHHs IPUMEHSUTICH OOIIeHay HbIE METOIBI: TEOpe-
THUYECKUIl aHAN3, CHHTE3 M 0000IIeHne, KOTOPbIE MO3BOJIMIN CTPYKTYPUPOBATh Pa3pO3HEHHBIE MOAXOIbI U
BBIIBUTH CYIIHOCTHBIC TPU3HAKH KOppymiuy. Takke ObUTH MPOaHATU3UPOBAHBI HAL[MOHAIBHOE M MEXKIyHa-
POHOE 3aKOHOATENBCTBO, YTO IIOMOTJIO BBISIBUTH HOPMATHBHBIE MTPOOEITBI B PACCMOTPETh BO3MOXKHBIE ITyTH
uXx ycrpaHeHus. [lonydeHHbIC pe3yIbTaThl CBHICTEIBCTBYIOT, YTO KOPPYIILHUS ABJISACTCS CJIOXKHBIM, HHCTHTY-
IIUOHATM3UPOBAHHBIM SIBIICHHEM, OXBaTHIBAIOIIUM OBITOBOM, aJ[MUHUCTPATUBHBIA M MOJUTHYCCKUI YPOBHH
0011IeCTBa. Y CTaHOBICHO OTCYTCTBHE CTUHOTO OMPEIEIICHNS B FOPUANICCKON HAYKE U 3aKOHOJATEILCTBE, UTO
YCIOXHSACT 3P PEKTUBHOE MPABONPHUMEHEHUE. BBIABICHB! MPOOIEMbI HOPMATHBHOW PETIAMEHTAIIMH W TP E-
JIOXKEHBI MEPHI TI0 COBEPIIICHCTBOBAHHIO MPABOBBIX (HOPMYIIMPOBOK, BKITIOYAs PACIIMPCHUE CYOBEKTHOTO CO-
CTaBa M YCHJICHHE BHUMaHHs K KOH(IUKTY HMHTepecoB. Tarke MPeUIOKEHbI PEKOMEHIAINH 110 Pa3BUTHIO
AHTUKOPPYMIHMOHHON KyJIbTYPhl KaK BaXKHOTO YCIOBHUsI 3P (HEeKTUBHOM MPOGUIAKTHKYA KOPPYIILUH, YTO MOM-
TBEpIKAaeT e€ TEOPETHYECKYIO U MPAKTHYECKYIO 3HAYUMOCTh M HEOOXOAUMOCTh AANBHEHIINX HCCIIEIOBAHUIT
B JIAHHOM 001acTH.

Knrouesvle cnosa: NpaBOBOC SABJICHUE, KOpPpYyHLIUsA, B3ATOYHUYCCTBO, IOAKYII, OTIPEACIICHUE KOPPYIIIUH, CYIIL-
HOCTH KOppYINIHH, aHTUKOPPYHNIHUOHHAA KYJIbTYypa, IPOTUBOIIPABHOC Z[eﬁCTBHe, HpOTHBOﬂeﬁCTBHe KoppyI-
IyH, NpaBOBbIC MEXaHU3MBI.
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IIpaBoBbIe aceKThl 1 KpUMHHAJTHCTHYECKOE MPeAyNpeskaeHne He3aKOHHOT0 Y4aCTHA
B IPeANPUHUMATEILCKOM esTe/ibHOCTH (Ha mpuMepe Ka3zaxcrana u beaapycn)

IIpoBeneH aHanM3 yroloOBHO-TIPABOBBIX HOPM, NPEAYCMAaTPUBAIONINX OTBETCTBEHHOCTH 32 HE3aKOHHOE yda-
CTHE B IPEIIPUHUMATEIBCKON NEATENLHOCTH, COEPKAIMXCS B YTOJIOBHBIX Kozaekcax Kasaxcrana u bena-
pycu. AKIIEHTHPOBAHO BHUMAHHE Ha HEKOTOPBIX NIPUINHAX U YCIOBHAX, CIIOCOOCTBYIOIINX COBEPIICHHIO HC-
CJIeyeMOT0 IpecTyIUIeHHs. BrICKa3aHO MpeioxkeHrne O COBEPIICHCTBOBAHUH IIPABOBOH HOPMEI, YCTaHABIIH-
BaoLIell yroJIOBHYIO OTBETCTBEHHOCTb 3a JAHHBIA BUJ KOPPYIIMOHHBIX HpecTyrieHniH. OO0CHOBBIBaeTCS
HE0oOXOMMOCTB 3aKpeIJIeHHs B yTOJIOBHO-TIpOIecCyalbHbIX Koaekcax Kazaxcrana n benapycu o0si3aHHOCTH
CyOBeKTa, OCYIIECTBIISIONIETO MpeABapUTENbHOE (I0CyAeOHOe) paccieioBaHke, IPHHUMATh MEPhl pearupo-
BaHUS B K&)KIOM ClTy4ae BBISIBJICHHS NPUYMH U yCIOBHIT (0OCTOSTENBCTB) COBEPIICHHUS JIIOOOT0 BUIA IIPECTY-
IUICHUH. ABTOP yKa3all Ha BO3MOXKHOCTb pean3aliil peaypeANTeNbHO-TPOPHIAKTHIECKHX Mep B MpoIec-
ce paccieoOBaHUs HCCIEeIyeMOTO MPECTYIUICHUS ITyTeM MPOBEICHHS MpodIakTHaeckoi 6ecesl B X01e J10-
npoca. OcHOBHBIMH (popMaMy TpeAYTPeTUTETbHO-TIPOPIIAKTUIECKON AEATEIFHOCTH CYOBEKTa, OCYIIECTB-
JSTIONIETo NpeABapUTeNbHOE (0CyaeOHOe) paccieJoBaHNe, Ha3BaHbI MPABOBOE M KPIMHUHAINCTHIECKOE TIPO-
CBelIEHHE. YKa3aHO Ha [1eIecO00Pa3HOCTh peali3aliy MpelynpeTUTeIbHO-NPOOUIAKTHUECKUX Mep 3a Tpe-
JIelaMH PacclelyeMoro yrojOBHOIO JieJla O HE3aKOHHOM y4YacTUH B NPEANPHUHUMATENIbCKON AeATeTbHOCTH.
OOBbekTaMy MPOPHIAKTHIECKOTO BO3ACHCTBHS BBICTYIIAIOT OpraHu3anus (y4pexieHne), B KOTOpOH coBep-
IIEHO KOPPYIIIMOHHOE TPECTYIJICHHE, e€ PyKOBOASAIINII COCTaB U pabOTHUKH (CITyXalllue) TaHHOH OpraHu-
3aIHH.

Kniouesvie cnosa: NPpEANTPUHUMATCIBCKAA ACATEIbHOCTD, IPUYHUHBI U YCIIOBUSA, PACCIICIOBAHUE, IPEAYIIPEIK-
JCHHUC, HpO(i)I/IJIaKTI/IKa, IIpaBOBOEC NPOCBEUICHUE, KDUMHUHAIUCTUICCKOE ITPOCBCUICHUEC.

Beeoenue

Koppynims — ouH U3 (pakTopoB BOCIIPOU3BOJICTBA JIOJKHOCTHBIX U SKOHOMHUYECKHX MPECTYILICHHH,
YIPOXKAIOIIMX HalMOHANBbHOW Oe3zomacHocTH. OHa MpeBpaTUiIach B HHCTUTYLMOHAIBHBIA KOHCTPYKT 3KOHO-
MHUYECKOM cucTeMsl [ 1; 293-299], npenstcTByoUMiA HOpMaIbHOMY (QYHKIIHOHUPOBAHHIO OOIIECTBA.

KomnmuecTBo 3aperncTpupOoBaHHBIX MPECTYIUIEHUH KOPPYIIIMOHHON HampaBiieHHOCTH B PecmyGnmke
Kazaxcran (manee — Kazaxcran) 3a aeBsats Mecsames 2024 r., coctaBmio 1,5 TeIC., uTO Ha 6,5 % Gonbie,
4yeM 3a aHasoruuHbId nepuoa 2023 roxa. [Ipu sToM Goliee ONOBUHBI YTOJIOBHBIX A€ CBSI3aHO CO B3ITOYHH-
4ecTBOM (naua B3ITkH — 472 cirydas, moidy4eHueM B3sTKH — 317 ciyyaeB), 246 npectymiieHni kpaaudu-
[IIPOBAHO KaK pacTpaTa Iy»Koro uMyIecTsa [2].

B Pecniybnuke benapych (nanee — benapych) HabmoaaeTcss AMHAMHUKA TEPUOAUYHOCTH POCTa U CHU-
YKEHHSI KOJINYECTBA MPUBJICUEHHBIX K OTBETCTBEHHOCTH 3a KOPPYNIMOHHBIE NpecTymiueHus. B 2023 r. 3a co-
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A.M. Xnyc

BEpILEHNE KOPPYNUUOHHBIX IPECTyIIeHUH Ob110 ocyxkaeHo 717 [3] muw, uto Ha 4,5 % Gonblie, yem 3a 2022
r. (686 muma) u Ha 10,73 % Oompie, wem B 2021 1. (640 nmum) [4]. 3a mepBoe momyroaue 2024 roga 3a co-
BepIICHHE TPECTYIUICHNH KOPPYITIIMOHHON HAIIPaBIEHHOCTH OCykeHO 328 mutl, uto Ha 4,4 % MeHbIIe, 4eM
B aHaiornuHbid nepuon 2023 rona (343 muna) [5].

Craructnueckue nanaele Kazaxcrana um bemapycu cBUAETETBCTBYIOT O HU3KOM yYPOBHE BBISBICHHS H
pacciiefioBaHUsl OTAEIHHBIX BHIOB KOPPYMIMOHHBIX TPECTYIUICHWH. B WX 4mciie He3aKOHHOE ydacThe B
MpeanpuHUMATENbCKON NesTeabHocTr (cT. 364 YronoBHoro konekca Kazaxcrana (nanee — YK Kazaxcra-
Ha) [6] u cT. 429 YronoBHoro koaekca bemapycu (nanee — YK Benapycu) [7]). Ha pacnpocrpaneHHOCTB
HE3aKOHHOTO YYacCTHs B MPEANPUHUMATEIHCKONW JEeSTETFHOCTH M OJHOBPEMEHHO HU3KYIO PacKpPBIBAEMOCTh
3TUX JCSIHUH yKa3bIBalOT poccuiickue ydensie [8; 77], [9; 10]. B ompenenenHoi creneHu 30 CBA3aHO C Jia-
TEHTHOCTBIO YKa3aHHOTO BUAA NPECTYIJICHUH W HECOBEPIICHCTBOM YTOJIOBHO-TIPABOBOW HOPMBI, MO3BO-
JISFOIIE OOONTH 3ampeT Ha MyTH TOCTIKEHHS KPUMUHAITBHOM LIEJH.

HecogepiieHCTBO yroyioBHO-PaBOBOM HOPMBI, YCTaHABIIMBAOLIEH OTBETCTBEHHOCTh 3a HE3aKOHHOE
ydacTue B MPEANPUHUMATEIbCKON JEsTEIbHOCTH, CBA3aHO C YCTAaHOBJICHUEM 3alpeTa Ha COBEpIIEHHE JAeii-
CTBHﬁ, KOTOPBIC q)aKTI/I‘IeCKI/I ABJIAIOTCA OYCBUAHBIMU, YTO MPOTUBOPCUYUT CTPEMIICHUIO JOJLDKHOCTHOTI'O JIMIIA
COXpaHUTh UX B TaiHe. Co3qaHue KOMMEPYECKON CTPYKTYpbl — MPOLECC OTKPBITHINA, YETKO PErJIaMEHTUPO-
BaHHBIN 3aKOHOJATEIHCTBOM M, OJJHOBPEMEHHO, PUCKOBAHHBIN JIsi TOCYIaPCTBEHHOTO CITY>KaIllero Jo0oro
panra. CIOKHO TIPEACTaBUTh, YTOOBI TOJDKHOCTHOE JIMIO TOCYJApPCTBEHHBIX OPTaHOB WJIM OpPTaHU3alui, BO-
MIPEKHU 3alpeTaM, YCTAHOBICHHBIM WHBIMA HOPMATHBHBIMH aKTaMH, COBEPIIWIO JCHCTBHSA, HAIPABICHHBIC
Ha CO3/IaHWe TMPEANPUHIMATEIHCKOW OPTaHU3aANNN JIHOO JTUYHO (OTKPHITO) YYaCTBOBAJIO B €€ YIPaBICHUH.
[IpaBooxpaHHUTENILHON TPAKTHKE TaKWe CIydad HEM3BECTHBI. B Toke BpeMs, Kak HeOE30CHOBATEILHO CUH-
TaIOT YY€HbIe, «KMOKHO y4aCTBOBATh B MPEANPUHIMATEIHCKOW CTPYKTYPE U JOCTATOYHO 3PPEKTUBHO, OKa-
3bIBas ei cojeiicTBre, 6e3 yJacTus B YIpaBICHUH €€ AellaMU, YTO U JIEIaeTCs TOBCEMECTHO JOKHOCTHBIMH
nmumamuy [10; 59].

B Kazaxcrane u benapycu npoGiiema IpOTHBOJEHCTBUSI KOPPYILIMU COXPaHSIET CBOIO aKTYalbHOCTD.
E€ mposBneHus B pa3nudHBIX (OpMax W BUAAX CO3IAIOT MPEIMATCTBUS HA ITyTH PEIICHUS YIKOHOMHYECKUX U
MOJIUTUYECKUX 3a]1a4, TO/IPHIBAIOT aBTOPUTET TOCYIaPCTBEHHOM BIACTH B IJIa3aX MUPOBOW OOIIECTBEHHOCTH
1 COOCTBEHHOTO Hapoja. B cBsi3u ¢ 3THM o4YeBHHA HEOOXOAUMOCTH MMPOBEICHUS HCCIIEIOBAHUI HE3AaKOHHO-
T'O y4acTHus B IIPEANPHUHUMATENBCKON JeSITETbHOCTH, KaK OJHOTO W3 MPOSBIECHUH TOJDKHOCTHBIX MPECTYTLIe-
HUH KOPPYIIIMOHHOW HANPaBICHHOCTH.

UccnenoBanuio HE3aKOHHOTO y4acTHs B MPEAIPUHUMATENIbCKOMN JIESITEIbHOCTH MOCBSIIEHBl KaHAUAAT-
CKH€ UCCEepPTallMd POCCUNCKUX yUYeHbIX, Hanpumep, B.C. M3ocumona [11], H.W. Bepuenko [12], B koTopbIx
AKIEHTUPYETCsS BHUMaHUE HA YTOJIOBHO-TIPABOBBIX W KPUMHHOJIOTHUECKUX MPOOIIEMax NaHHOTO BHJA KOP-
pyNUMOHHBIX nposaBieHui. [Ipo0neMbl paccienoBanus JaHHOTO BHJA MPECTYIUIEHUH PacCMOTPEHBI B JIHC-
cepraiuu A.C. Ycenko [13]. Kakux-nu00 uccnenoBanuii mogo0Horo yposss yuenbsie Kazaxcrana u benapy-
CH HE MpOBOAWIH. B Toke Bpems mpakTuieckne padOTHUKH WCIBITHIBAIOT TPYAHOCTH B YaCTH MPEIOTBpPA-
IIeHHs HOBBIX MPOSIBIIEHUI paccMaTpUBaeMOro BUAA KOPPYNIIMOHHBIX MPECTYIICHUHA 110 TPUYHUHE OTCYTCT-
BUS YETKOW HAy4YHO-OOOCHOBAHHOW CHCTEMBI MEP UX KPUMHUHAIUCTHUECKOTO MPEAYIPEKACHUS, OPUSHTHPO-
BaHHOTO Ha TIPUYMHBI U YCIIOBHS, CIIOCOOCTBYIOIIHE COBEPIIICHHIO UCCIIEyeMOTO MPECTYITHOTO JCSTHHMS.

Lenbto naHHOH CTAaThU SBJISIETCS MCCIIEIOBAHUE HOPMATHUBHO-TIPABOBBIX ACIEKTOB HE3aKOHHOTO yda-
CTHUA OJOJIKHOCTHBIX JIMI] B HpeHHpHHHMaTeHBCKOﬁ ACATCIIBHOCTH, a TAKKE MCEP MPEAYIIPEKACHNUA TaHHBIX
IIeHHPII:I, KaK COCTaBHOM 4acTH MCTOJUKH pacCiICOBaHuA, a TAKXKE BO3MOKHOCTEN MX pcain3anu B IIPaKTU-
YEeCKOH NIeSITeNbHOCTU CIIEA0BATENSI U MHBIX JIML, YIOJIHOMOYEHHBIX OCYLIECTBISATh MPEABAPUTEIBHOE pac-
ClIeZIOBaHME.

B xauecTBe 00bEKTA HCCJIICA0BaHMA BBICTYIIAOT NPECTYITHBIC HeﬁCTBHﬂ JOJDKHOCTHBIX JIMII, CBA3aHHBIC
C MX HE3aKOHHBIM yYaCTHEM B MPEANPUHUMATEIBCKON AEATEIbHOCTH.

[Ipenmerom nccienoBaHus SBISETCS MPABOBasl periaMeHTalus] HE3aKOHHOTO YYacTHsI B IPEeAIpUHIMA-
TEJILCKOM AOCATCIIBHOCTH, @ TAK)XKC MEPBI KPUMHUHAJIMCTHICCKOTO MPEAYIIPEKACHUA JAaHHOTO BUJAa IIPECTYII-
HBIX JESTHUN TOJDKHOCTHBIX JIMLI.

Memoovr u mamepuanv

OO01eHayyHbIe U YaCTHOHAYYHBIC METOJIbI UCCIICAOBAHUS COCTABUIN METOI0JOTMUECKYI0 OCHOBY JaH-
HOH cTaThbi. OOBEKT U MPEAMET UCCICIOBAHUS 00YCIaBINBAIOT IEIECO00PA3HOCTh HCIIONB30BAHUS CHCTEM-
HO-CTPYKTYPHOTO METOJOJOTHYECKOTo moaxoa. C yuyeToM u30paHHOTO MOAX0a TOCTHKCHHE TSN HCCe-
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JoBaHMsI 00eCcreYnBaIoCh MOCPEICTBOM MPUMEHEHHS METOJa KPUMHHAIMCTHYECKOTO aHalln3a, a TaKkKe
WHBIX METOAOB MO3HAHUS, COCTABUBIINX METOI0JIOTHYECKYIO OCHOBY TAHHOW PaOOTHI.

Teopernueckas 0a3a WcclaeIOBaHMS IIPEACTaBlieHA TUCCEpPTaMOHHBIME padoramu H.M. Bepuenko,
B.C. U3ocumoBa, A.C. YceHko, KOJUIEKTUBHON MoHorpadueit moa peaakuueit B.M. Xomuua, cratuctude-
CKHMMH JTaHHBIMU ¢ ounuanpHOTO caiita BepxoBroro cyna Pecrybnmku benapych, HOpMaTHBHBIMHU TIPaBO-
BeIMH akTamu Kaszaxcrana wu bemapycw, Hayuspimu ctatesimu M.H. AGybOakmposa, B.H. bopxosa,
W.1I. Bopuameunu, H.B. Byraesckoii, H.A. Eroposoii, E.B. 3yoenko, H. Ilanosoii, A.Il. CnupumoHoBa u
Ip., a TaKXKe MyONUKauusIMA aBTOpa JaHHOTO HCCIEAOBaHHUS.

Pesynomamet

AHanM3 MaTepuaoB CIEACTBEHHON U cyneOHOI MPaKTHKU MPaBOOXPAaHUTEIBHBIX OpraHOB, HH(opMa-
UM, TIONyYCHHOW M3 HAyYHOW JHMTEPaTyphl U CPEACTB MaccoBOW MH(POPMALUM B OTHOLIEHWH PacCMaTpH-
BAaeMOT0 BHJa NPECTYIUICHHUH, O3BOJISIET 0OpaTHUTh BHUMaHHE Ha OOBEKTUBHbBIC PUYMHBI M yCIOBHS, CIHO-
coOcTByroIMe MX coBepiueHnto. OHOM U3 HUX SBISETCS HECOBEPUIEHCTBO HOPM YTOJIOBHBIX KOJeKcoB be-
napycu u KazaxcraHa, mpeaycMaTpHBalOlINX YTrOJOBHYIO OTBETCTBEHHOCTh 33 HE3aKOHHOE Y4acTHE B MPeJ-
HpI/IHI/IMElTCHBCKOﬁ ACATCIIBHOCTH, YTO IMPUBOAUT HE TOJBKO K HpO6HCMaM IMPUBJICYCHUSA K yFOHOBHOﬁ oT-
BETCTBEHHOCTH, HO W NPEMATCTBYET PeaM3aliil Mep MpeXylnpekICHHUs COBEPIICHUS JaHHBIX MpecTyIuie-
HuW. [ apryMeHTaluu 3TOro Te3uca MPOAHAIM3UPYEM NPU3HAKU JAHHOTO BUJIA IIPECTYILIIEHUM.

B cootBercTBuu co cT. 429 YK benapycu naHHOe AesTHUE MPEACTABICHO KaK «YIPEKICHUE JOKHOCT-
HBIM JIAIIOM, HaXOJSIINMCSI Ha TOCYIapCTBEHHOH CITy)kO€, OpraHu3aliy, OCYIIECTBISIOMEH peIpHHIMa-
TEIBCKYIO JIESITENFHOCTD, JIN0O yJacTHe ero B YIPaBJICHUHN TaKOW OpraHMu3aliel JIMYHO WM Yepe3 WHOE JIN-
1[0 BOIPEKH 3alpeTy, YCTaHOBJICHHOMY 3aKOHOM, €CIIM JOJDKHOCTHOE JIMIIO, MCIIONB3YsI CBOU CIyXKeOHBIE
MOJTHOMOYHS, MPEIOCTABHIO TaKOW OpraHW3aluy JBIOTHl U MPEUMYILIECTBA WIN MOKPOBUTEIHCTBOBAIIO B
nHOU popme» [7]. Cxoxas GpopMynHpoBKa HE3aKOHHOTO y4YacTHS B MPEANPUHIMATEIHCKON JeSITETFHOCTH
conepxkutcs B cT. 364 YK Kazaxcrana: «ydpexxJieHHe JIMIIOM, YIIOJHOMOYEHHBIM Ha BBITIOJHEHHE Tocyap-
CTBEHHBIX (DYHKIMH, 1100 MPUPABHEHHBIM K HEMY JIMLIOM, JTUOO JOPKHOCTHBIM JIMLIOM OPTaHHU3allH, OCY-
MIECTBISFOLICH NPeANPUHUMATENBLCKYIO AEATEIbHOCTD, JTH00 y4acTHe B yNPABICHUH TaKOW OpraHH3aIfei
JUYHO WM Yepe3 TOBEPEHHOE JIMIIO BOIPEKH 3aMpeTy, YCTAHOBICHHOMY 3aKOHOM, €CIIH 3TO JISSTHHE CBSI3aHO
C MPEIOCTaBIICHNEM TaKOW OpTaHU3alMy JIbIOT U MPEUMYIIESCTB WIH C MMOKPOBHUTEILCTBOM B WHOU (opmey
[6].

YTosI0BHAsA OTBETCTBEHHOCTD VIS TOJDKHOCTHBIX JIMI] HACTYTAET 32 HE3aKOHHBIE JICHCTBUS, CBSI3aHHbIC
C «YUPCKIACHUCM OpraHu3aluu, OCYHICCTBJ'ISIIOHICI\/'I npeaANTpUHUMATEIILCKYIO ACATCIIBHOCTL» oo 3a «y4da-
CTHE B YNpPAaBJICHUH TAKOW OpraHU3alUel» MpH YCIOBUH NPEIOCTABICHUS el (OpraHM3allu) JIbIOT, Ipe-
MMYIIECTBA WM MTOKPOBUTEIBCTBA C MCIIOIb30BAHUEM CIIY)KEOHBIX TOJIHOMOYHH, T.€. «yrOJIOBHASI OTBETCT-
BEHHOCTh HACTYIAET TOJBKO B TOM Clly4ae, KOTJIa JIMIO, YIIOJHOMOYEHHOE Ha BBHITIOJHEHUE TOCYJapCTBEH-
HBIX (QYHKIUH, 1100 MpUpaBHEHHOE K HEMY JIUIIO, TUOO TOMHKHOCTHOE JIMIIO 3JI0YNOTPEOIISIOT CBOUMHU IOJI-
HOMOYHMSIMH, PEIOCTABISIOT (JINOO JOOMBAIOTCS MPEIOCTABICHHS) CO3IaHHON HJIM PYKOBOIUMOM MM Opra-
HHU3ALUH Pa3IUYHbIX JIIOT M MPEUMYIIECTB, JTHOO OKA3bIBAIOT €i MOKPOBUTEILCTBO B MHOU (opme» [14;
67].

YcraHOBIeHHBIN 3akoHOAATeIbcTBOM benmapycu u Kasaxcrana nopsiiok cozganust (y4pexJeHus) opra-
HU3AIMH, [eJIEBOe Ha3HAYEHUE KOTOPBIX COCTOUT B M3BJICUCHUHU MPUOBUIN MYTEM OCYIIECTBICHHS XO3SHCT-
BEHHOU ACATCIIBHOCTH, UCKIIIOYA€T BO3MOXHOCTb COKPBITUA Q)aKTa eé YUPCKIACHUA TOJDKHOCTHBIM JIMIIOM.
3T0 00CTOATENHCTBO OOBEKTUBHO MPEISTCTBYET HEMOCPEICTBEHHOMY (OTKPBITOMY) COBEPIIEHHIO JTOJKHO-
CTHBIM JIMLIOM JEHCTBHUH, HalpaBJIEHHbIX Ha JMYHOE YUYPEKICHHE KOMMEPUYECKOH OpraHu3aliy, HO He Hc-
KIIFO4YacT BO3MOXKHOCTH HO)IO6HI)IX HeﬁCTBHﬁ B €T0 MHTEPECAX MHBIX JIUII, YTO HEC MPEANojaracTt yroJOBHYIO
HaKa3yeMoCTh. Takyl CHUTYalHIO CIEAYyeT pacCMaTphBaTh Kak MHHMOE YUPEKJICHHs OpraHW3alliH, HO B
3TOM CiIydae MpearoiaraeTcsi yyacTue JOKHOCTHOTO JIMLA B YIIPABICHWM TAKOW OpraHU3aluei, 4To camo
o cebe paccMaTpUBAETCsl KaK YrOJIOBHO HaKa3zyeMoe JesiHHE.

HUckirouaetcst yroioBHast OTBETCTBEHHOCTD YIS JIOJPKHOCTHOTO JIMIA B CIIyYae YUPEKICHUS UM Opra-
HU3AIMM HEKOMMEPUYECKOW HANpaBICHHOCTH JIMOO 3a ydacTHe B yIpaBJIeHHMHM Takod opranuzanuend. Ecmum
TakKas OpraHu3anys BOCIOJb30Bajach MPEJOCTABICHHBIM €l 3aKOHOAATeIbCTBOM IIPABOM 3aHHUMATHCS IPe-
HpHHHMaTeHBCKOﬁ JACATCIIBHOCTBIO I NOCTHXKCHHA YCTABHBIX uenef/i, TO YUYPCKIACHUEC WIN YUaCTHEC B eé
YIpaBJIEHUH JODKHOCTHBIX JIMI[ TOCYAapPCTBEHHBIX OPTaHOB M OpraHM3alMii 00pa3yeT cocTaB paccMaTpH-
BaeMOT'0 HAMH MPECTYIUICHUS.
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BosMmoskeH 3 eKTUBHBIN BKIIaA AOJHKHOCTHOTO JIMIA B Pa3BUTHE MPEAIPUHUMATEIILCKONH CTPYKTYPBI,
0e3 ero yyacTus B YIpaBJIEHHH €€ IelaMd. B CBSI3M ¢ 3TUM ydYeHbIe MpeajaraloT yCTaHOBUTH YTOJIOBHYIO
OTBETCTBEHHOCTh «HE 3a y4acTHE B YIPaBICHHH, a 32 y9acTHE B JESATENFHOCTH TakowW opraHuzarum» [10;
59]. Nannyto TOUKy 3peHUs MOANEPKUBAET poccuiickuii uccnenoatens H.E. Eroposa, npemnaras 3aMeHUTh
MIPU3HAK MPECTYIUICHUS «yJacTHe B YIIPABICHWW OpraHU3aIMei» Ha NMPHU3HAK «ydacTHe B MPEANPUHIMA-
TEeILCKOU JeATENBPHOCTH opranu3aum» [15; 63].

Craenyer oOpaTuTh BHUMaHHUE, YTO «y4acTHUE B YIPABICHUH OpraHU3alMel» MpennojaraeT peanu3a-
LUIO BIACTHBIX (DYHKIMH, OTHECEHHBIX K KOMIICTEHIIMH OpraHa YIpaBJeHHs OpraHU3aluei, U CBA3aHO C
MIPUHATHAEM PEIIeHUI 0T IMEHU PYKOBOJICTBA OpraHu3aruei. st «ydacTusi B IEATEIbHOCTH OPTraHU3aI[Uiny
XapaKTepHBI pa3TUIHbIe (HOPMBI, IPH YCIOBHH WCTOIB30BAHHUS JOJDKHOCTHBIM JIMIIOM CBOWX CIYXKEOHBIX
MOJTHOMOYHIA AJIS1 IPEIOCTAaBICHHS OPTaHU3alNHU JIBIOT, IPEUMYILECTB WM OKPOBUTEILCTBA C LIENBIO TI0-
Jy4eHHs] COOCTBEHHOM BBITO/IBI, KOTOpAasi, KaK MPaBUiI0, IMEET MaTepUATbHBIA XapaKTep.

[IpenocTaBnenue TproT u MPEUMYIIECTB JINOO MTOKPOBHUTEIHCTBA CO CTOPOHBI JOKHOCTHOTO JIMIIA MO-
KET TPOSIBISITHCA, HAIIPUMED, CIACTYIOUIIM 00pa3oM:

1) coznanue ycioBuil s MOMy4YeHHs OpraHu3alueil 3aKa3a Ha BBIIIOJTHEHHE paboThl, OKa3aHHe YCIyTH
U T.IL;

2) okazaHHMe COJICHCTBUSI B TMOJNYYCHHWH OpraHU3alyeidl pa3IHyHBbIX TOKYMEHTOB, HEOOXOAWMBIX IS
OCYIIECTBIICHUS TIPEANIPUHIMATEILCKON ACATENLHOCTH (JIMIEH3U, CepTU(HUKATOB H AP.);

3) obecrieyeHne ympoOMEHHOTO H(MIIM) YCKOPEHHOTO PacCMOTPEHHS TOKYMEHTOB B TOCYIapPCTBEHHBIX
Oprafax;

4) mpenocTaBieHHE OpPTraHU3allMU MPEUMYIIECTB B peain3alliy MpaBa Ha apeHay MOMEIEHHUH, ycTa-
HOBJICHHE JIbTOTHOW apeHTHOW OIUIaThl, OCBOOOKIEHHE OT MHBIX 003aTeNbCTB, CBA3AHHBIX C apeHION TO-
MEIICHHUS;

5) He3aKOHHas Nepejada opraHu3aly rocyAapCTBEHHOIO UMYILECTBA, PEAOCTaBICHUE el yCIyT, BhI-
MOJIHEHHE paboT 3a CYET TOCYAaPCTBEHHBIX CpeACTB U ap. [16; 46-49].

BrlsiBneHne TprOT ¥ MPEeMMYIIECTB JHO0 MTOKPOBHUTEIHCTBA, MPEIOCTABICHHBIX JOKHOCTHBIM JIUIIOM
OpraHM3alllY, SBISIETCA BaKHEHIINM HampaBiIeHHEM JAESITeTbHOCTH OPTaHOB MPEABAPUTENBHOTO PacCieo-
BaHUs. B pe3ynbraTe aHamm3a NpeAnpUHUMATENLCKON JEATEIbHOCTH OpraHu3alii npodjieMa BO3HHKAET B
CBSI3H C PA3IIMYHBIM TOJKOBAHUEM TOHSATHH «IBrOTa», «IPEUMYIIECTBO» H «IIOKPOBUTEIHCTBO» U HEOOXO-
JUMOCTH MX COUYETAHUS.

Obcyorcoenue

B cootBerctBum co cioBapem pycckoro sizbika C.U. OkeroBa, merora — 5TO «0OJETYeHHE KOMY-
HUOY/b, IPEIOCTABIAEMOE KaK UCKITFOUEHUE U3 OOIIMX MPaBUI), «ITPEUMYIIECTBOY MPEACTABIECHO KaK BHI-
rojia, MPeBOCXOACTBO WJIM UCKIIOUUTEIHHOE MPaBO, MPUBHIIETHS, a TTOKPOBUTEIHCTBO — 3TO «3aIllUTa, 3a-
CTYITHUYECTBO, OKa3bIBaeMOe KOMY-HUOYIb» [17; 268, 472, 446].

CyObekTaM, OCYHIECTBISIONIMM TPEATNPHHIMATENBCKYIO NIEATEIBHOCTh, JIIOTHI MPEIOCTABISIOTCS B
CBSI3H C OTIpeeNIEHHBIMU 00CTOSTENILCTBAMH, HA OCHOBE HOPMAaTHBHO-ITPABOBEIX aKTOB U B COOTBETCTBHUHU C
YCTaHOBJICHHBIMH TTpolieaypamMu. Hanpumep, B benapycu, ¢ 1einbio MOAAEPKKH U COLMAIBHON peabuiura-
UMM WHBAJIHUJIOB, YCTAHOBIIEHA HAJIOrOBas JIbrOTa UII KOMMEPUECKUX OpraHu3aluii, B COCTaBE KOTOPBIX
OCYIIECTBIISET TPYIOBYIO JACATEIBHOCTh JaHHAS KaTeropus rpaxjaaH. JIbrotel He MOTYT OBITh TPEOCTaBIIE-
HbI JTOJDKHOCTHBIM JIMIIOM IPH OTCYTCTBMHM OOBEKTHUBHBIX YCJIOBUH, OMPEICICHHBIX 3aKOHOIATEeILCTBOM. B
MIPOTHBHOM CJIydae pedb WAET O MPEUMYIIECTBAX, HE3aKOHHO MPEIOCTABISEMbIX CYOBEKTY XO3SHCTBOBAHUS
3a CUeT MHBIX OpraHU3aIuii 1 BO Bpea uM. Takum 00pa3oM, JOKHOCTHOE JIUIO MPEBBIIIAET CBOU OTHOMO-
YU UJTU 3JI0YTIOTPEOIIIET UMH.

KoHcTpykIiust yronoBHO-IPaBOBOM HOPMBI B €€ OYKBAJIBHOE TOJIKOBAaHHME BBOJHUT B 3a0IIyKICHHUE Ipa-
BOOXPAHUTEJICH, CUMTAIONINX, YTO JUIsl OTBETCTBEHHOCTH HEOOXOJMMO BEHISBICHHE (DaKTa MpeaoCTaBICHUS
JOJKHOCTHBIM JIMLIOM OJTHOBPEMEHHO «IBTOT U npeumyiiectsy [14; 69]. Takoil B3risa npeacTaBiaseTcs: He-
BEpHBIM, T.K. JaHHBIC TMOHITHS UMEIOT OOIIHE MPU3HAKH, ITO3BOJISIONINE UCKIIOYNTh OJHO U3 HUX B COAEP-
’KaHUU YTOJIOBHO-NPaBOBOM HOPMBI. Mbl cornacHel ¢ MHeHueM W.II. bopuamBuim, npenararoomero uc-
KJIFOUHUTh U3 JUCIO3ULUU PACCMATPUBAEMON CTaTbU TEPMUH «IBIOTHI», COXPAHUB TEPMUH «IIPEUMYILIECTBA)
[14; 69].

TIpoBeneHHBIN aHaIU3 HOPMBI, MPEAyCMaTPUBAIONIEH YroJOBHYIO OTBETCTBEHHOCTh 33 HE3aKOHHOE
y4acTue B MPEeANPUHUMATEIBCKOMN ACSITEILHOCTH, TO3BOJIIET BHECTH B He€ u3MeHeHus. Ha npumepe ct. 429
YK bemapycu npeactaBuM € AUCTIO3UITUIO CICTYIONIIM 00pa3oM: YIpEkKICHHE JOKHOCTHBIM JIMIIOM, Ha-
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XOASIIIUMCS Ha TOCYAapCTBEHHOM CITy:K0e, OpraHu3alii, OCYIIECCTBISIONICH MPeIIpUHIMATENbCKYIO Ies-
TEIHHOCTH, JTMOO0 MPUHUMAIIO YYaCTHE B NEATENBHOCTH TAKOW OpPraHU3aIliH JIMYHO WK 4Yepe3 WHOEe IUI0
BOIIPEKH 3alpeTy, YCTAHOBICHHOMY 3aKOHOM, €CIIH JIOJDKHOCTHOE JIMIIO, WCIIONB3YSl CBOM CITy>KEOHBIE TI0J-
HOMOYHS, MPEJOCTABUIIO TAKOH OpraHU3aliy NPEeUMYILECTBa WK TTOKPOBUTEIBCTBOBAJIO i B MHOH (hopme.

C nensio 3(p(peKTHBHOTO MPEenOTBpAIICHNs HE3aKOHHOTO y4YacTHA B MPEANPHHAMATEIHCKON JesITehb-
HOCTH HEOOXOANMO PUMEHSTH MEPHI MPEAYIIPEKACHUS U MPOPIITAKTHKA JAHHOTO BHJIA TIPECTYIUICHUH.

Hexotopsie Mepbl 0011ero xapakrepa, coaepKalliecs B MPOrPaMMHBIX U MHBIX HOPMATUBHBIX TOKY-
MEHTaX, HEe OTPaKAIOT OCOOCHHOCTH UX OCYILECTBICHHUS CyOBEKTaMH, MPOTUBOJACHCTBYIOIIMMHU KOPPYILKH.
3HaunMa poNb B MPEAYNPEXKACHUN U NMPOQIIaKTHKE HE3aKOHHOTO YYacTHs B MPEANPHHUMATEIbCKON Aes-
TEJIHHOCTH CIIeI0OBaTelNeH, BEAyIuX 00ph0y C KOPPYIMIIMOHHBIMH MPECTYIUICHUSIMH.

VYronoBHO-TIporieccyanbHble Kofekcehl Kazaxcrana u bemapycu paccMaTpuBaloT BO3MOKHOCTD Y4aCTHS
clIeIoBaTeNsl B MpeaynpeanTeabHO-TpodIIakTHIecKon aesteasHocTH. [Ipu sToM Gemopycckue ciemoBare-
nu (MHBIE CYOBEKTHI, OCYIIECTBISIIONINAE MPEIBAPUTEIHHOE paccileIOBaHUE) BBISBISIIOT «IIPHYUHBI U YCIIO-
BUsI», clIocoOCcTBOBaBIIME coBepieHuio nmpectymienus (cr. 90 YIIK Benapycu) [18], a ka3zaxckue ciiezoBa-
Tenu OOHAPYKUBAIOT «OOCTOSTENBCTBA», CIOCOOCTBOBABIINE COBEPIICHHIO YTOJIOBHOTO MPaBOHAPYLICHUS
(a. 4, ct. 113 VIIK Kazaxcrana) [19].

[MpaBooxpaHuTeNbHAS EATEIBHOCTD MO MPENYINPEKACHUIO U NMPO(UIaKTHKE HE3AaKOHHOTO y4acThs B
MPEeINPUHUMATEIHCKON IESTETbHOCTH MOXKET OCYILIECTBIATHCS MO pa3HbIM, HO B3aMMOCBS3aHHBIM HAaIlpaB-
JICHUSIM.

Bo-niepBbIX, HOpMAaTHBHO PETIAMEHTHUPOBaHA Mepa, HANpaBJICHHAS HAa yCTPaHEHWE MPUYMH U yCIOBHMA
(00cCTOSITENBCTB), CIIOCOOCTBOBABIIMX COBEPIICHUIO MPECTYIUICHHUs. BO3MOKHOCTh €€ peanu3anuu mpeay-
cmotpena cT. 199 VIIK benapycu u u. 1, ct. 200 YIIK Kazaxcrana. Yka3aHHble HOPMbI IPEIOCTABISIIOT
MPaBO CYOBEKTY, OCYIIECTBIISIONIEMY MTpeBapuTeIbHOe (J0CyIe0HOoe) paccieloBaHne, BHECTH B OpraHH3a-
LU0 WU JTOJDKHOCTHOMY JIMILY MPEJCTaBICHUE O TMPUHATHH MEp MO YCTPaHEHHUIO MPUYUH U yCIOBU (00-
CTOSITENILCTB MJIM JIPYTUX HapYLICHUH 3aKOHA), CITOCOOCTBOBABIIMX COBEPILICHUIO MpecTyruieHus. OaHako,
HaJl0 oOpaTUTh BHUMaHHE, YTO OHHM HE BO3JIATAIOT Ha JIUIO, OCYIIECTBIIONIEE AOCYIeOHOe paccieioBaHue,
0053aHHOCTH TIPUHUMATh MEpPbl PearupoBaHMsl NP HAJTMYUKM PUYHH U YCIOBUH (OOCTOSTENHCTB WK JIPY-
T'HX HapyIIEHUH 3aKOHA), CIOCOOCTBOBABIIINX COBEPIICHUIO PACCIIETyEMOTr0 MPECTYIICHHS.

Hmest mO3UTHBHYIO TOYKY 3pEHHS 110 JAHHOMY BOIPOCY, MBI paHee BBICKA3aJIUCh 00 005S3aTEIbHOCTH
pearupoBaHUs Ha BBIABICHHBIE IPUYWUHBI M YCIOBHS COBEPIICHUS MPECTYIUICHUS U TPEIOKIIHA 3aKPENUTh
B YIIK Benapycu coOTBETCTBYIOIIYIO 00S3aHHOCTD JIMIA, OCYIIECTBISIONIETO MPeIBAPUTEIHLHOE paccieo-
Banue [20; 170].

YroMsiHyTOE TpeICTaBIeHNne CyOBhEeKT pacciieIOBaHUs BHOCUT «B COOTBETCTBYIOIINE OPTAHU3AINN WITH
noipKHOCTHOMY JuIty» (1. 199 YIIK bemapycu) uiam «B COOTBETCTBYIOININE TOCYIaPCTBEHHBIE OPTraHbl, Op-
raHu3allMy WU JIMIaM, UCTIOJIHSIIONIMM B HUX yrpasieHueckue GyHkiuu» (4. 1, cr. 200 YIIK Kazaxcrana).
B kauecTBe «COOTBETCTBYIOIIUX» BHICTYNAIOT OPTaHHU3AIMU, TJI€ COBEPIICHO aHAIU3UPYyeMOe JIeSHUE, T.e.
OpraHM3alys, B KOTOPOH MPOXOTUT CIyX)eOHas JEATelIbHOCTh MOJHKHOCTHOTO JIUIA, COBEPIIUBIIETO pac-
cMmarpuBaeMoe jaesiHue. He MckitodaeTcss BO3MOXXHOCTD HANpaBJICHUsI MIPEJCTABICHUSI PyKOBOIUTEISIM BBI-
MIECTOSIINX OPTraHU3aINi, YITOJIHOMOYEHHBIX KOHTPOIUPOBATh MMOAYNHEHHBIX UM JTOJKHOCTHBIX JIHII.

Bo3MokHO HampaBiieHHe NpeACTaBICHHS B OOIIECTBEHHYIO OpraHU3alMIo, B Cllyyac YICHCTBA B HEH
BUHOBHOTO Jiniia. OOIECTBEHHOE BIUSHHUE B PsjIe CIIydaeB SBIISIET cOOOW albTepHATHBY MPHUBIICUCHUS BH-
HOBHOTO K FOpUINIECKON OTBETCTBEHHOCTH [21; 55].

Bo-BTOpHIX, HE MEHEE 3HAUNMO OCYILECTBICHHE WHIMBUIYaJIbHBIX MEP MPEAYNPEAUTEIHHOTO XapaKTe-
pa. OHU HaIpaBIieHbl HA YYaCTHUKOB YTOJIOBHOTO TPOIIECCa, a TAKKE OpraHu3anuy (yUpexaeHusl), TJe mpo-
XOJIMT CITy»eOHast esITeNbHOCTD JIUIA, OOBHHSIEMOT'O B COBEPIICHUH aHATU3UPYEMOTO PECTYILICHHS.

CyOBeKT, paccieayIomui 1eJ10 0 HE3aKOHHOM yYacTUH B IPEANIPUHUMATENBCKON JesITeIbHOCTH, HAXO0-
IUTCS B KOHTAKTE C JIMIAMH, yYacTBYIOIIMMH B IIPOU3BOJICTBE NpOLEeCCyaIbHBIX AelicTBuidl. Hanbonee 3Ha-
YUMO B ACIEKTE pPealH3alluyl MPeayNnpeIuTeIbHO-MPOQUITAKTHIECKUX MEp MPOBEICHUE JIOpoca OOBUHSIEC-
MOTO JOJDKHOCTHOTO JIULA U CBUJICTEIICH.

B mpomnecce nmompoca nmeercss BO3MOKHOCTh OKa3aTh MO3UTHUBHOE BOCIHMTATENbHOE BO3ACHCTBHE Ha
nonpammBaeMoe nuio. OneHKa MporeccyaabHOTO CTaTyca JOMPalIMBaeMOro JINIA, CTETIEHH ero yYacThs B
COBEpILCHHUH TPECTYIJICHUS MTO3BOJISIET BBIOPATh CIIOCcO0 BO3JICHCTBUS, peaan3yeMblii B paMKax MpoQuiak-
THYECKOH Oecenpl.

[penynpenurenbHO-IpoQUIaAKTHYECCKAS HATPABICHHOCTH JIONPOCca OOBHHSIEMOTO JIMIIA COCTOUT B BO3-
MOKHOCTH TIepe/jaud eMy HeOOXOIUMBIX 3HaHUI O HAIIMOHAJIBHOM IPaBe W Pa3BUTHS YCTAHOBKH HA €ro I0-
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3UTUBHOE BOCIIPHUATHE, T.€. (OPMHPOBAHHS TPABOBOTO CO3HaHMA. JlWmam, JompalinBaeMblM B KadecTBE
CBUZETENEH, Pa3bsICHACTCS MPOTUBONPABHOCTb JEHCTBHIA, B CBSI3U C KOTOPBIMH OHH JAIOT TIOKA3aHMUA.

WNunuBuayansHO-TIpe IyIpeANTEIbHBIE MEPHI IIeNIeco00pa3HO peaan30BaTh 3a MpeAeslaMH paccleio-
BaHHOTO YTOJIOBHOTO fefa. B Takom ciyuae «oObeKTaMu MPpO(UIaKTUIECKOTO BO3ACHCTBUS SBISIOTCSA, BO-
MIEPBBIX, OpraHm3anus (YIpexaeHue), B KOTOPOH MPOXOIUT CITy>KeOHas AesiTeNbHOCT, BUHOBHOTO B COBEP-
IIEHAH PacCMaTPUBAEMOTO JESHUS, BO-BTOPHIX, PYKOBOISIINIA COCTaB (OpraH, aqMHUHHICTPAIH) OpTaHu3a-
UM, B-TPETHUX, HEOMPEACTAEHHBIA KPYT UHBIX JIML, OCYLIECTBISIFOIINX CBOIO JEATENbHOCTh B IaHHOH opra-
HU3aMu (yapexaeHun)» [22; 63].

IIpodunaktudeckas O6ecema MOXKET BECTHCh B (pOpME KPUMHHATUCTHICCKOTO JTUOO IMPaBOBOTO IIPOCBE-
MIEHUS TPaXIaH, 9TO PErJIaMEHTHPOBAHO HAITMOHAIBLHBIM 3aKOHOAATEILCTBOM [23].

Kpumunanuctuueckoe npocseieHue [24; 26—31] cBoauTcs K pa3bICHEHUIO HAyYHO-TIPABOBOH UH(OP-
Mallii OTUPOKUM CIIOSIM HACeJIEHHS C IeNbI0 TOBHIIICHUS X MPAaBOCO3HAHUS U MPAaBOBOW KyIbTypHl. B Ta-
KOM CITydae JAeITeIbHOCTH 10 YCTPAHEHUIO IPUYHH U YCIOBHN COBEPIICHUS KOPPYITIIHOHHBIX MPECTYIUICHAN
MO>KHO TIPE/ICTABHUTH B BHJIE BBICTYIIJICHUH, HATIPUMED, CIICAOBATENS B OpraHu3anusx (YIperKJeHHsX).

Takum 00pazom, IpeaynpeanTeNbHO-MPOGUITAKTHIECKAS EATETBHOCTh CYOBEKTa, OCYIIECTBISIFOIIETO
penBapuTenbHoe (JoCyIeOHOe) pacciieJOBaHNe 110 YCTPAHSHHIO IPUYHH U YCIOBUH (0OCTOATENBCTB), CIIO-
COOCTBOBABIIMX COBEPIICHUIO HE3aKOHHOI'O YYacTHs B TMPEANPUHUMATEIBCKOW JNESTETBHOCTH, TOJDKHA
OCYIIECTBISTHCS B OTHOIICHUU: 1) TOIKHOCTHBIX JIUII, 0OBUHIEMBIX B COBEPILICHUU JaHHOTO MPECTYIUICHHS
Y WHBIX JIMII, BOBJICYEHHBIX B YTOJIOBHOE CYOTIPOU3BOICTBO (HApUMED, CBUAETENEH); 2) HeonpeaeaEHHOTO
KpyTa JIUI, OCYIIECTBISIONINX CBOIO JEIATEIHHOCTh B OPraHU3aNNU (YIPEKISHUH), B KOTOPOH OBLIO COBEp-
LIEHO KOPPYIIMOHHOE JesHHUE; 3) pyKOBOJAIIET0 COCTaBa OpraHMU3allui, B KOTOPOH COBEpIIEHO paccieno-
BaHHOE KOPPYNIIMOHHOE TPECTYIUICHHE.

Bwi600b1

Ha ocHoBaHMHM M31I03KEHHOTO C(OPMYIMPOBAHBI CIEAYIONINE BBIBOJBI U MPEIOKEHHSL:

1. HecoBepiieHCTBO YroJ0BHO-TIPaBOBOM HOPMBI, IIpeAyCcMaTpUBaloIeil OTBETCTBEHHOCTh 3a HE3aKOH-
HO€ yyacTHe B IPEANPHUHUMATEIbCKON AEATENbHOCTH, O3BOJISIET OOOWTH 3alpeT Ha MyTH TOCTHXKEHUS KpH-
MUHAJIBHOH IeNTH: TOTy4YeHHEe JOHKHOCTHBIM JIMIIOM BBITOJIbl MAaTEPHUATBHOTO XapakTepa B pe3yibTaTe He3a-
KOHHOTO Y4acTusi B J€ATENIbHOCTH KOMMEPUYECKOW OpraHU3alliy IMyTeM MPEeIOCTaBICHUs €l MPEenMYIIeCTB
WM TIOKPOBUTENBLCTBA B MHOM (POPME C HCIIOJIB30BAHUEM CBOUX CIIY>KEOHBIX ITOJIHOMOYHH.

2. Ilpeanaraercs u3noxuTh aucnosunuio cr. 429 YK Benapycu ciemyromum o0pa3oM: «ydpexaeHue
JOJDKHOCTHBIM  JTUIIOM, HAXOMSIIMMCS Ha TOCYIapCTBEHHOW CITy)kOe, OpraHM3alliH, OCYIIECTBISIONICH
MPEANPUHUMATENIBCKYIO JAEATeNbHOCTD, JIMOO NMPUHUMAJIO y4yacTUe B AEATEJBHOCTH TaKOW OpraHu3aluu
JIMYHO WM Yepe3 MHOE JIMIO BOIPEKH 3alpeTy, YCTAaHOBICHHOMY 3aKOHOM, €CIH JOJDKHOCTHOE JIMIO, HC-
MOJIB3ysl CBOU CITy)KeOHBIE TIOJTHOMOYHS, TPEJOCTABHUIIO TAKON OpraHM3alluy MPEUMYIIEeCTBA WIH NOKPOBH-
TEJNBCTBOBAJIO el B MHOM (hopMey. [To aHanmoruu Bo3MokHO coBepuieHcTBoBaHue cT. 364 YK KazaxcraHa.

3. OnTtumu3anry npoueccyalbHON AEATENLHOCTH cileoBaTeNneil OyaeT crnocoOCTBOBAaTh 3aKpEIICHHE B
VIIK Kazaxcrana u YIIK benapycu 00s3aHHOCTH CyOBEKTa, OCYLIECTBISIOLIETO MPEeaBapUTEIbHOE (JOCY-
nebHoe) pacciieZloBaHHe, MPUHUMATH MEPhl PearupoBaHKsI BO BCEX CIIydasiX BBISBICHHUS MMPHYMH W YCIOBUH
(06cTOSITENBCTB), CIOCOOCTBOBABIINX COBEPILIECHHUIO MPECTYILICHHUH.

4. Peanuzanusi mpenynpeauTenbHO-IPOPHIAKTHIECKHX MEP HE3aKOHHOTO YYacTHs B NpPEANPHUHAMA-
TEJILCKOH JIESTEIFHOCTH OCYIIECTBIISIETCS B MIPOLIECCE pacciIeJOBaHMs YTOJIOBHOTO Jiena B opMax IpaBoOBO-
T'0 ¥ KPUMHHAIHCTUIECKOTO TPOCBEIIEHUSI.
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KacinkepJiik KbI3MeTKe 3aHChI3 KAThICY/IbIH KYKBIKTBHIK aCHeKTijaepi :KoHe
KPUMHUHAJMCTHKAJIBIK aJIbIH a1y (KazakcTran men besiapych MbIcajibIHIA)

Kazakcran meH bemapyce KpUIMBICTBIK KOmEKCTepiHJIe KaMTBUIFAH KOCIITKEPIIK KBI3METKE 3aHCHI3 KaTBICY
YIIIH >KayanKepIIUTiKTI KapacThIpaThlH KbIIMBICTHIK-KYKBIKTBIK HOpMalapra Tajjay XKypriziami. 3eprreyre
QJIBIHFaH KBUIMBICTHI JKacayFa BIKIAJT eTeTiH keiOip cebentep MeH axyanapra Ha3ap aynapbliral. Ceibaiinac
JKEMKOPJIBIK KBIJIMBICTBIH OCBI TYPi YIIiH KBUIMBICTBIK JKayalIKepIIUIIKTI OeNTineTiH KYKBIKTHIK HOPMAaHb
JKETUINIPY KeHiHIe YChIHBIC xacanasl. KazakcTan MeH benapychTiH KBUIMBICTBIK iC JKYPTi3y KOAEKCTepiHIe
AIIBIH ana (COTKa AEHiHri) Tepren-TeKcepyai Ky3ere achlpaThlH CyOBEKTiHIH KbUIMBICTBIH Ke3 KelITreH TYPIiH
JKacayqbplH cebenTepi MEH IapTTapblH (MOH-KaWIapblH) aHBIKTayABIH opOip JKargallblHAa NeH KOIo
nrapajapblH KaObuigay MiHIETIH Oenriney KaKeTTiri JofefieHreH. ABTOp jkayan ajy Ke3iHAe KbUIMBICTBIH
QJIIBIH aJly JKOHIHJE SHTIMe JKYPTi3y apKbUIBI TEpPrelieTiH KBUIMBICTHI Tepren-TeKcepy MPOLeciHAe alIbIH ary
HIapajapblH Ky3ere acblpy MYMKIHAITH KepceTTi. AJABIH ana (COTKa JeHiHTri) Teprem-Tekcepynl jKysere
achlpaThIH CYOBEKTIHIH eCKepTy-ajiIbIH  ally KBI3METIHIH HeTi3ri HBICAHAAphl KYKBIKTBIK JKSHE
KPUMHUHAIMCTHKAIBIK OiliM Oepy nmen aram etinreH. Kocimkepilik KbI3METKE 3aHCHI3 KAThICy TYpaJbl
KBUIMBICTBIK iCTI TepreyJeH ThIC AJIbIH aly OObIHIIA ic-IIapaiapibl XKy3ere achIpyIblH OPBIHIBUIBIFBI
kepcetinni. Cprdaitac >KeMKOPIBIK KbIIMBIC YKacalFaH YHbIM (MEKeMe), OHBIH OaCIIBIIBIK KYpaMbl KOHE OCHI
YHIBIMHBIH JKYMBICIIBUIApH! (KbI3SMETKEpIepi) ajablH ady OOWBIHINIA ic-IIapanap ©TKi3y 0O0beKTiiepi OOk
TaObUIAb].

Kinm ce30ep: xocinkepiik KbI3MeT, ceOenTepi MEH >Karjailiapbl, Teprey, ajiblH aily, HNpoQIIaKTHKa,
KYKBIKTBIK TapOHe, KpHMHHAIHCTHKAIBIK OLTiM.

A.M. Khlus

Legal aspects and forensic prevention of illegal participation in entrepreneurial
activity (on the example of kazakhstan and belarus)

The analysis of criminal law norms providing for liability for illegal participation in entrepreneurial activity
contained in the Criminal Codes of Kazakhstan and Belarus is carried out. Attention is focused on some of
the reasons and conditions that contribute to the commission of the crime under study. A proposal is made to
improve the legal norm establishing criminal liability for this type of corruption crimes. The need to
consolidate in the criminal procedure codes of Kazakhstan and Belarus the obligation of the subject carrying
out the preliminary (pre-trial) investigation to take response measures in each case of identifying the causes
and conditions (circumstances) of committing any type of crime is substantiated. The author pointed out the
possibility of implementing preventive measures in the process of investigating the crime under study by
conducting a preventive conversation during the interrogation. The main forms of preventive activities of the
subject carrying out the preliminary (pre-trial) investigation are legal and forensic education. The expediency
of implementing preventive measures outside the investigated criminal case on illegal participation in
entrepreneurial activity is indicated. The objects of preventive impact are the organization (institution) in
which the corruption crime was committed, its management and employees (employees) of this organization.

Keywords: entrepreneurial activity, causes and conditions, investigation, prevention, prophylaxis, legal
education, forensic education.
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Al in AML: innovative approaches and potential to improve financial literacy of the
population

The purpose of this study is to analyze the use of artificial intelligence (Al) for anti-money laundering (AML)
and explore the potential of Al to improve the financial literacy of citizens in order to prevent fraud and par-
ticipation in money laundering. With the development of modern technology, the ways in which crimes are
committed have significantly changed, become more complex and transformed, especially the large-scale
cyber-attacks that occur on a daily basis. Therefore, in the current realities, it is necessary to utilize effective
technological solutions that can respond quickly to new threats. One such way is the application of artificial
intelligence (Al) technologies, which is widespread across various industries, and AML is no exception. The
study found that the advantage of using artificial intelligence in AML compliance is its functionality to allow
for real-time monitoring and analysis. This makes it possible to detect potential threats or possible illegal ac-
tivities in which citizens are involved, consciously and unconsciously, and conduct thorough investigations to
protect citizens and the state. The main result, which the authors have reached, consists in practical proposals,
based on foreign experience, to introduce Al into the AML systems of the Republic of Kazakhstan to detect,
report and suppress suspicious money laundering operations.

Keywords: money laundering, artificial intelligence, digital technology, anti-fraud, citizen financial security,
scams

Introduction

Money laundering has been a global problem for many years and has a great impact on the economic
well-being of every country.

Money laundering is a type of offence in which criminal funds, passing through several stages of trans-
formation, are introduced into the legal economy for further legitimate use. This negative phenomenon poses
a serious threat to the national security of the country, adversely affects the stability, integrity, transparency
and efficiency of financial systems, undermines economic welfare and hinders the economic development of
the country.

The International Financial Action Task Force (FATF) lists drug trafficking, tobacco trafficking, jewel-
ry trafficking, human trafficking, piracy, corruption, and illegal transactions in digital assets among the main
types of crime characterized by money laundering [1].

The entire world community is fighting this criminal phenomenon, but despite all the efforts made by
countries, billions of criminal funds are laundered every day. The current anti-money laundering system does
not fully ensure the proper level of combating money laundering, so in the era of new technologies, it is nec-
essary to create ways and methods that will allow to effectively resist this type of crime.

One of these ways is the implementation of artificial intelligence. Al opens up a wide range of opportu-
nities in this area, providing innovative tools to monitor, analyze and prevent violations. With the ability to
analyze large volumes of data, identify atypical transactions and track anomalies that are difficult for humans
to spot, Al technologies can take fraud detection to a new level beyond classic risk control analysis by reduc-
ing resource intensity.

The purpose of this study is to comprehensively analyze the use of artificial intelligence to combat
money laundering; to study the current problem of involving citizens as “droppers” and liability for this in
the Republic of Kazakhstan; and to formulate proposals for the introduction of systems to monitor suspicious
transactions to prevent the involvement of citizens in fraudulent schemes to launder money.

In order to achieve the established purpose, the following objectives are defined:
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- To conduct a study on the introduction of artificial intelligence technology to combat money launder-
Ing;

- to study the problem of involvement of citizens in fraudulent schemes as “droppers” and legal conse-
guences for this;

- on the basis of foreign analysis to develop recommendations on introduction of Al technologies in
monitoring systems of the Republic of Kazakhstan to combat fraud.

The issues of Al application in ensuring financial security and its impact on AML were considered in
scientific articles of foreign scientists, such as Ray A., Shabsigh G., Afanasyeva D.V., Dyatlova A.F.,
Chebukhanova L.V. and others. However, the amount of study regarding the impact of Al on the AML sys-
tem in the Republic of Kazakhstan, conducted by domestic authors was proved to be insufficient for further
implementation of Al-based solutions. And hence, in our opinion, there is no detailed study of the actual
problem of “droppers” in the country and measures that can contribute to combating this negative phenome-
non.

Methods and materials

The methodological basis of the research is based on general scientific and special scientific methods of
cognition of social and legal reality, such as cybernetic, empirical, statistical and comparative-legal methods.
The application of cybernetic method allowed us to conclude how new Al technologies can be effective for
citizens to avoid involvement in money laundering. The use of empirical and statistical methods allowed us
to analyze court practice in criminal and civil cases related to the involvement of citizens in illegal transac-
tions in the field of money laundering. Comparative legal method allowed studying foreign experience and
formulating proposals for the implementation of this experience in the legal system of Kazakhstan.

Application of these methods allowed to analyze the practice the application of artificial intelligence for
counteracting money laundering. The theoretical basis was formed by the works of domestic and foreign sci-
entists who contributed to the study of artificial intelligence, its application in the AML system; materials of
civil and criminal court decisions on this issue were studied. The empirical results are based on foreign prac-
tice of application of monitoring systems using Al technologies in existing financial systems to prevent AML
risks.

Results

The analysis of this study reveals that despite the key benefits of digitalization, such as increased acces-
sibility of financial services for citizens, there are a number of risks and challenges associated with the loss
of data security and confidentiality, which can then be exploited by criminals for illegal purposes, involving
citizens in fraudulent schemes. Judicial practice shows that citizens of the country are involved by criminals
as “droppers” and carry out illegal transactions both at the conscious and subconscious levels. And since par-
ticipation in such activities carries both civil and criminal liability, it is necessary to take a number of
measures with regard to counteracting the participation of individuals in fraudulent money laundering
schemes. Therefore, it is now becoming relevant for the financial sector to implement effective monitoring
systems to detect suspicious transactions, meeting the requirements of AML legislation in the Republic of
Kazakhstan.

Research by the FATF organization on the adoption of new technologies to meet AML/CFT standards
has found that technologies such as artificial intelligence and application programming interfaces have the
best outcome for customer due diligence [2].

The authors conclude that the field of financial AML monitoring is increasingly adopting artificial intel-
ligence, which demonstrates fundamental abilities in solving financial and economic problems. By applying
tools based on Al and machine learning, it becomes possible to analyze data quickly and accurately in real
time, which can help solve problems related to the involvement of citizens in illegal financial transactions, as
well as the misuse of personal data. However, apart from the positive side of using Al technologies in AML
systems, there are risks ranging from data confidentiality issues to the quality of data sets and interpretability
of Al models.

However, the positive experience of foreign countries has shown that the use of monitoring systems
with the application of Al gives fast and effective results, helping to fight fraud and involvement of people in
money laundering. This experience can be applied to the national financial system of the Republic of Ka-
zakhstan.
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Discussion

The ever-changing regulatory landscape, coupled with the increasing incidence of money laundering of-
fences, has highlighted the need for better equipment with technologies to counter this offence [3]. There-
fore, in order to achieve results, it is necessary to introduce new existing, low-cost and effective technologies
that have the potential to improve anti-money laundering measures. Moreover, these measures are aimed at
improving the quality of implementation of the FATF International Standards.

As early as 2021, the FATF has focused on such Al compliance tools in AML by publishing a hand-
book on “Opportunities and Challenges of New Technologies for AML/CFT”. This publication contains the
concept of Al, which is defined as a science that mimics human thinking abilities to perform tasks that nor-
mally require human intelligence, such as recognizing patterns, making predictions, recommendations or de-
cisions [4]. Al, which uses advanced computational techniques to derive information from different types,
sources, and quality (structured and unstructured) of analytical data to “autonomously” solve problems and
perform tasks, has also been explored.

In the previously published article by Sidorova N.V. and the authors of this article it was noted that
informatization and digitalization are already being introduced into various spheres of functioning of the
state and society, using artificial intelligence, at a higher quality level [5; 82]. Government agencies and
large corporations are using new Al technologies to protect citizens’ personal data, especially in the banking
sector. For example, due to biometric authentication, accelerated threat detection and prompt response to at-
tacks with the help of Al security software embedded in applications, the safety of personal data is ensured
and their leaks are prevented [6; 152].

Consider the strengths and weaknesses of using Al for anti-money laundering purposes. In terms of the
benefits of Al for AML monitoring, Al allows for more sensitive and broader analysis, which radically ex-
pands the ability to assess money laundering risks. By using sophisticated algorithms, Al tools enable AML
compliance to better understand money laundering risks, allowing for identification and analysis of illegal
activity, providing a real digital solution. These digital AML tools can process huge amounts of data in a
short period of time to gain insights into patterns and anomalies that may indicate the presence of money
laundering or other financial crimes, which is quite difficult, time-consuming and labor-intensive for a typi-
cal individual. Artificial intelligence has great potential for automation, supporting fast processes and effi-
cient workflows that enable professionals to perform higher-level tasks.

However, the introduction and application of new technologies in the AML system are associated with
certain difficulties and problems, which are either regulatory or operational in nature. This is mentioned in
the Concept for the Development of Financial Monitoring for 2022—-2026, which notes that combating mon-
ey laundering is one of the priority tasks for the financial sector since almost all financial monitoring subjects
are involved in this illegal activity. The situation is aggravated by insufficient information work and a lack of
systematic training in AML and the financial security of citizens [2].

It should also be noted that the introduction of Al into AML involves significant risks that need to be
carefully considered. A recent IMF report showed that artificial intelligence, especially generative Al, poses
a significant risk to the financial system [7]. These threats include data privacy breaches, bias in Al algo-
rithms, the risk of inaccurate predictions and conclusions, and potential system failures due to cyberattacks
that could contribute to inaccurate information.

However, despite all the risks, integrating Al into financial systems to prevent fraud is important for cit-
izens, financial organizations and the country as a whole.

In recent years, Kazakhstan has seen an increase in the number of people involved in fraudulent money
laundering schemes, including people mostly from vulnerable groups, such as students, unemployed, retirees
and others. Such persons are called “Droppers” — people, who are used by fraudsters for registration of bank
cards and accounts on them for subsequent withdrawal of criminally obtained funds. This is mostly money
from drug trafficking, cyber fraud, illegal gambling activities and other crimes. Fraudsters often place ad-
verts for remote work with high income, send offers via email, messengers and social networks. Dropper ac-
counts are used to transfer and cash out money, for which they receive a certain reward, not realizing all the
consequences of their role in criminal fraud due to ignorance of possible administrative and criminal liabil-
ity. In 2024, the FMA of the Republic of Kazakhstan established facts of use for laundering criminal pro-
ceeds of 6.2 thousand “drop cards” with a total turnover of 24 billion tenge [8].

Droppers can be divided into two groups, those who gave their account details in explicit way and those
who participated in the criminal scheme unconsciously. In the first case, citizens are aware of the possible
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liability and, due to frivolity and quick flow of money, intent to participate in the crime increases significant-
ly, making victims to follow their fraudulent schemes. Individuals who are unaware that they are assisting
fraudsters typically receive a message regarding an “erroneous transfer” and, at the sender’s request, return
the funds to another (fraudulent) account, the details of which are provided by the perpetrators. Despite the
absence of criminal intent, such citizens will find it difficult to prove to the police that they are not part of a
criminal scheme.

Participation in such schemes can have serious consequences, including confiscation of property, and
administrative and criminal penalties. Also, citizens participating as droppers may suffer reputational dam-
age in the banking sector, which may affect, for example, further obtaining a mortgage or loan.

For example, a ruling of the Judicial Collegium for Civil Cases of the Supreme Court of the Republic of
Kazakhstan satisfied the claim of Mr T. to recover over 20 million tenge from the “droppers”. The court
found that Mr T, misled by the fraudsters, transferred the above amount to the accounts and cards of four
Kazakhstan citizens. The latter, in turn, not fully realizing the criminal origin of the money received, trans-
ferred it to unidentified persons as previously agreed. Given that the “droppers” did not take measures to
find out the reasons for the receipt of the money and transferred it to other persons, the court considered the-
se actions as the disposal of them at their discretion and therefore ordered to return the received unjustified
remuneration [9].

Regarding material liability, this recovery is possible based on Article 953 of the Civil Code of the Re-
public of Kazakhstan on unjust enrichment [10]. In practice, there are existing cases in which droppers are
obliged to pay money to victims of fraud, even if they did not realize their actions. As of the end of 2024,
claims from 83 victims for more than 160 million tenge have been filed with the courts, of which 52 have
already been satisfied. For example, in the Kostanai region, two civil lawsuits were pending against 19-year-
old students who were used by fraudsters for their purposes and the plaintiffs demanded to recover more than
9 million each [11].

Criminal liability can occur only for deliberate complicity in fraudulent actions under Article 28, 190 of
the Criminal Code and provides up to 10 years of imprisonment [12]. Currently, the Criminal Code of the
Republic of Kazakhstan does not provide a special article for “droppers”.

However, the Prime Minister of the Republic of Kazakhstan Bektenov O.A., reported that the interde-
partmental working group under the Ministry of Justice is developing the introduction of criminal liability
for the group of “droppers” [13]. Criminals engage droppers to transfer money to their personal accounts,
thereby making them complicit in the offence and criminally liable. It is also important to remember that the
main responsibility for laundering and cashing illegal funds falls on the owner of the account through which
these funds pass.

This surge in fraud in the country has been fueled by the low awareness of citizens in the field of anti-
fraud and money laundering. Therefore, the government now needs to take practical steps to protect citizens
by organizing interaction between banks and other organizations, regulators and law enforcement agencies.

One of the methods of fighting scams is anti-fraud systems, which perform their functions on prede-
fined algorithms, helping to identify suspicious transactions in real time. Fraud is unauthorized actions aimed
at deceiving users and illegally obtaining benefits. Modern anti-fraud systems use artificial intelligence to
analyze huge data sets. Such systems are particularly effective in analyzing complex, non-linear relationships
and are able to identify new methods of crime that may not be visible to humans. For example, they detect
suspicious activity and help block a ford even before fraudsters do any damage. These systems detect, for
example, unusual transaction times and locations, suspicious transfer amounts, or activity in time zones that
are atypical for the user.

Since persons (groups of persons) committing fraudulent schemes to obtain unjustified income have
certain, similar qualities and attributes, Al “biometrics” algorithms can identify them and prevent offences.
This helps law enforcement officials to carry out a quick and complete investigation of economic crimes.
Nevertheless, it should be noted that Al is only a tool for law enforcement agencies and cannot replace them
yet [14; 228].

Al technologies can be used to detect unknown malware, automatically classify threats and respond to
them independently by feeding data to a control center. Domestic scientists such as Sydykova S. Zh.,
Akhmetov A.A., Sardarbekova A.K. noted that with the help of artificial intelligence based on machine
learning, new technologies are created that are constantly learning, collecting new information and regulating
processes, which allows for solving the ever-growing problem of data density in AML. Such Al technologies
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help to identify suspicious customer transactions that are quite difficult to detect by applying rules or human
resources alone [15; 132].

Al is now being actively used for financial services. There are fintech chatbots that help customers
manage accounts, track spending and receive financial advice. These chatbots can assist citizens in obtaining
fast and reliable information about suspicious transfers, and the account to which they intend to transfer their
funds, to secure their money and minimize the risks of being involved in fraudulent schemes.

It may also be noted that several functioning platforms for detecting fraudulent activities, such as FICO
Falcon Platform and SAS Fraud Management, which use artificial intelligence and machine learning to ana-
lyze transactions and identify suspicious activity [16].

Also notable is a Cambridge-based startup called “Featurespace”, which has developed its ARIC Risk
Hub to monitor transactions and detect fraudulent transactions using advanced machine learning models.
ARIC Risk Hub utilizes advanced, explainable anomaly detection, allowing customers to automatically iden-
tify risks, detect new attacks, and detect suspicious activity in real time [17].

An advanced Al tool called MuleHunter.Al, which has been developed by the Reserve Bank of India’s
(RBI) Special Innovation Unit, Reserve Bank Innovation Hub (RBIH), has emerged as a successful case
study in the fight against fraud. The technology specializes in detecting and identifying “mule” accounts that
are often used for money laundering and has already been piloted in two public sector banks in the country
[18].

In the Russian Federation, second-tier banks, such as Tinkoff Bank, Sberbank and VTB use a recently
created drop monitoring system that, based on the analysis of a large number of transactions, compiles sce-
narios of customer behavior and a portrait of the “dropper” to identify suspicious transactions and conduct
additional checks [19].

Analyzing foreign experience of introducing Al into anti-fraud and anti-money laundering systems al-
lows us to conclude that such tools are necessary to improve the current system and contribute to the effec-
tive prevention of emerging threats, which ensures a safe and secure environment for the entire state.

It should be noted that the Republic of Kazakhstan is making significant steps to prevent fraud in the
country. At the moment, the Anti-Fraud Centre of the National Bank has already been created, which is
working to identify and prevent fraudulent transactions. For six months of work it has already registered
about 18 thousand incidents. The Centre has blocked fraudulent transactions totaling about 1.5 billion tenge
[20]. All second-tier banks and leading microfinance institutions are connected to the Antifraud Centre.

Therefore, it is advisable to consider the possibility of applying foreign experience in the creation and
implementation of Kazakhstan’s monitoring systems based on artificial intelligence technology, which will
allow for effectively combating financial threats, detecting money laundering and other suspicious transac-
tions.

Conclusions

Countering money laundering threats is crucial as they are constantly evolving, posing significant risks
to the integrity and stability of the financial system, requiring proactive measures. Therefore, a relevant tool
to help combat this problem is the application of artificial intelligence. Al has the potential to improve the
accuracy and efficiency of measures to detect and prevent suspicious activity, thus countering new ways of
money laundering. While machine learning alone will not solve the money laundering problem, it is a tool
that significantly improves the efficiency and effectiveness of AML processes.

Innovative artificial intelligence technologies are facilitating more accurate risk assessment in digital
identification and monitoring, assessing risks in a cost-effective manner and streamlining customer due dili-
gence processes. A distinctive feature of these technologies is their ability to process large amounts of infor-
mation in record time, sometimes beyond human capabilities, transferring data to others in simple and relia-
ble ways, as a result of data standardization. However, the application of Al carries risks that can affect the
correctness of decisions made, the reliability of information and the loss of sensitive data.

The study found that Al has revolutionized fraud prevention by offering advanced technologies that in-
crease the effectiveness of fraud detection and prevention efforts. The implementation of these techniques
can enable the Republic of Kazakhstan to better respond to new risks and improve the financial well-being of
citizens due to the increasing involvement of citizens in fraudulent money laundering schemes.
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Al in AML: innovative approaches and potential...

JLK. KycannoBa, M.I'. Ans6ekoBa, H.O. Jlynatoexon

AML canaceinaarel 7K. HHHOBAIUAJIBIK, TICL/I/IEP JKIHE
XAJBIKTBIH KAPKbUIBIK CAyaTThUIBIFBIH APTTHIPY dJIeyeTi

3epTTeyiH MaKcaTsl — aKmaHbl xKeutbicTaTyMeH (AML) kypecy ymriH sxacans! naTemtekti (XKI) mainana-
HY MYMKIHIIUTIKTEpiH Tanfay >KOHE aNasKTBIKTBIH ajAblH ally MEH aKIIaHbl JKbIIBICTATYyFa KaTBICYBIH
GonaplpMay MakcaThIHZAA a3aMaTTapAblH KapKbUIBIK CayaTTBUIBIFBIH apTTeIpy yiuiH JKM oneyeTin 3eprrey.
3aMaHayH TEXHOJOTHIAPAbIH JaMybIMEH KBUIMBIC XKacay TOCinaepi aTapibIKTail e3repi, KypAeneHe TycCTi
JKOHE TYPJICHI, ocipece OyJl KYHIENIKTI jKacalaTblH ayKbIMABl KuOepiiadysuinapra KaTblcThl. COHIBIKTAH,
Kas3ipri »karqaiiaa skaHa Kayinrepre Te3 jkayan Oepe ajaThlH THIMII TeXHOJOTHSUIBIK IIeIIiMIepi KOIIaHy
KKSTTUIT TysiHIan otelp. OchIHAal amicTepin Oipi KenTereH cananapia KeHiHEH KOJIAHBUIBII XKYpreH
KU texHomorusmapsr xxoHe AML-ne ThIc KanFaH oK. 3eprrey OapbeichiHna, AML TamanTapblH opbsIHIAY
caJachlHIa SKacaHIbl WHTEUIEKTI NalJalaHyIblH apTHIKIIBUIBIFEl OHBIH HAaKTBl YakbIT pEeXHMIiHIE
MOHHTOPHHT IIeH TaJllayFa )kacayFa MYMKIHIIK OepeTiHi eH 0acThl (yHKIMOHAIBIFEl eKSHAITT aHBIKTaJJIbI.
By, azamarrap canamsl Typae Ae, OelicaHanbIK TYpJe A€ KaTHICATBHIH BIKTMMAT KAyilTi HEMece BIKTHMAl
3aHCHI3 OPEKeTTep/i aHBIKTayFa XXOHE a3zaMaTTap MEH MeMJIEKeTTI KOpFay MAakcaThIHIAa MYKHST Teprey
JKYMBICTapBIH XKYPri3yre MYMKIiHIIK Oepeni. ABTOpiap 3epTTey HOTIDKECIHAE MBIHAAH HETi3ri KOPBITHIHIBI
JKacaFaH: aKIIaHbI JKbUIBICTaTy OOMBIHINA KYAIKTI ONepanysIapisl aHbIKTay, Xabapriay >KoHE KOJBIH Kecy
YIIiH, DIeTeNIiK Taxipudere cylieHe oThIphIn xacainraH Kazakcran PecnyOnmkaceisiy AML sxyiiecine KU
€HT'i3y OOMBIHIIIA TPAKTHKAIBIK YCHIHBICTApBIH Oepy.

Kinm ce30ep: aKmaHbl IKBUIBICTATy, JKACAHIbl WHTEIUICKT, UUQPIBIK TEXHOJIOTHsIAp, aHTH(PO,
a3zamMaTTap/IbIH KapKbUIBIK KayillCi3/Iiri, aTasKThIK.

JL.LK. KycannoBa, M.I'. Ans6exoBa, H.O. [ynatoexoB

HNUA B chepe AML: HHHOBALMOHHBbIE MOAXO0AbI M MOTEHIMAJI NOBbIIIECHUS (PUHAHCOBOI
TPaAaMOTHOCTH HACeJIeHUs

Ilens maHHOrO HCCIEeNOBaHUS — NPOAHATU3UPOBATh UCIONB30BaHKUE UCKYCCTBEHHOro uHTe/tekra (MW) s
60prOBI ¢ oTMBIBaHMEM JeHer (AML) u n3yunts noreniman MU niis nosimennst GUHaHCOBOH IPaMOTHOCTH
TPaXJaH C LEJbI0 NPEeJOTBPAIlEeH!s] MOLLIEHHNUECTBA U y4acTusl B OTMbIBaHUM JeHer. C pa3BUTHEM COBpe-
MEHHBIX TEXHOJIOTHH CIIOCOOBI COBEPIICHHS MIPECTYIUICHNH 3HAYNTENBHO YCIOKHUINCH M TpaHC(HOPMUPOBa-
JIMCh, 0COOEHHO 3TO KacaeTcsl MacTaOHBIX KHOepaTak, KOTOPBIE COBEPIIAIOTCS exXeqHeBHO. [109TOMy B HEI-
HEITHUX peausiX HEOOXOIUMO HCIOIb30BaTh d(PPEKTUBHBIE TEXHOJIOTHYECKHAE PEIICHHs, KOTOPHIE CII0CO0-
HBI OBICTPO pearupoBaTh Ha HOBBIE Yrpo3bl. OJHUM U3 TAKHX CHOCOOOB SBISETCS MIPHMEHEHNE TEXHOIOTHH
ucKyccTBeHHOTro nHTe/ekTa (M), KoTophIil moBceMecTHO MPUMEHSETCsS BO MHOTHX OoTpacisix, 1 AML ne
SBJAETCS UCKITIOUeHHeM. B pamMkax mccieJoBaHUs YCTaHOBIIEHO, YTO MPEUMYIIECTBO UCIONB30BAHHS UCKYC-
CTBEHHOT'O MHTEIJIeKTa B chepe cobmonenns TpedoBannii AML 3axirouaercs B ero pyHKIIHOHAIBHOCTH, MO-
3BOJISTIOIIEH OCYIECTBILSITh MOHUTOPHHT U aHAIN3 B PEXKHMME PEalbHOI0 BPEMEHH. JTO MO3BOJISIET OOHApy-
JKUTh TOTEHIMAIBHYIO YTpO3y WM BO3MOMKHYIO IPOTHBOIPABHYIO AEATENBLHOCTb, B KOTOPOH Yy4acTBYIOT
rpaXkJiaHe Kak CO3HaTeJbHO, TaK U OecCO3HATEeNbHO, TAKXKE NMPOBECTH THIATEIBHOE PACCIEOBAaHUE C LEIBIO
3aIIUTHI TPaKAaH U rocynapcTBa. OCHOBHOH pe3ynbTaT, K KOTOPOMY HPHIILTH aBTOPHI, 3aKJIF0YaeTCs B MPaK-
TUYECKUX TPEIT0KEHNSIX, OCHOBAaHHBIX Ha 3apy0OexHOM orbite, o BHeApenuto U B AML cucremsr Pec-
myommky Kaszaxcran s oOHapy»KeHUs, COOOIIEHNUS U TIPECeUEeHHs 1T0I03PUTETBHBIX ONepanyi 10 OTMEIBA-
HHIO JICHET.

Knrouesvle cnosa: oTMbIBaHUE JCHET, UCKYCCTBEHHBII MHTEIUICKT, LIM(POBbIE TEXHOIOTHH, aHTU-(pox, du-
HaHCOBas 0€30MacHOCTh rPaXKAaH, MOIICHHUYECTBO
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HpI/IMeHeHl/Ie HCKYCCTBCHHOI'0 MHTCJIJICKTA B 60pbﬁe C HAPKONPECTYNJICHUAMU
B Ka3zaxcraHe: HoBbIe TOPpU30HTHI 1 BO3MOKHOCTH

Hayunast craTtbs mpencraBisieT coOOH KOMIUIEKCHBIH aHAIIM3 MOTEHIHANa MCKYCCTBEHHOTO HHTEIICKTa B
cdepe ero MPUMEHEHUS MPH PACCIIeIOBAaHNK YTOJIOBHBIX MpaBoHapyIieHuit B Pecniyonuke Kazaxcran. [ensio
JTAHHOTO HCCIIEAOBaHUSA SIBJISICTCSA aHAIU3 BIUSIHUA NPHUMEHEHUS HCKYCCTBEHHOI'O HHTEJIEKTa Ha Ipolecc
paccienoBaHusl HapKonpecTymieHnd B Pecriyonuke Kasaxcran. [l TOCTHKEHHS TOCTAaBICHHBIX LIENEH HC-
MOJTb30BAIUCh METO/BI aHAIIM3a HAYYHOH JIUTEPaTypsl U cOOpa MAaHHBIX, YTO IO3BOJIMIO C(HOPMYIHUPOBATH
TEOPETHYECKYIO OCHOBY HCCIIEIOBAHNUS 1 ONPEeIUTh KIoueBble HampasiaeHus npumeHeHns M. Taxoke Ob11
MPOBE/ICH TEXHOIOTHIECKUI aHAIN3 CYLIECTBYIOIINX HHCTpyMeHTOB M, 9TO MOMOTIIO OIIEHUTh UX NPUTOM-
HOCTb U 3HAQYUMOCTH Il IPAaBONPUMEHUTEIBHON NPAaKTUKU. Pe3ynpTaThl vccnenoBanus mnokasanu, uro MU
Croco0eH 3HAYUTENIFHO YIIYy4IIMTh HayajbHBIE 3Talbl PAaccieJOBaHUS HapKONPECTYIUICHHH, CIIOCOOCTBYS
pa3paboTKe adropuTMa pacciefoBaHus, (OPMYITNPOBAHHIO CIIEACTBEHHBIX BEPCUH, ONTHMHU3AUH cOopa 10-
Ka3aTeJIbCTB M MOBBIICHNE Y(PEKTHBHOCTH MOHUTOPUHIA MHTEPHET-IIPOCTPAHCTBA UIs BHISIBICHHUS U OJI0-
KHUPOBKY HE3aKOHHOW aKTHUBHOCTH, CBSI3aHHOW C PacHpOCTpaHEHHEM HAapKOTUKOB. BBIBOABI HccienoBaHUS
MOAYEPKHUBAIOT HAYYHYIO M MPAKTHUECKYIO IIEHHOCTh BHeApenus M B nocyneOHoe paccienoBaHue HapKoO-
MPECTYIUICHUH, OTKPBIBAsi HOBBIE NEPCIIEKTHBBI IS MOBBILICHUS 3()()EeKTUBHOCTH M CHIPaBEAIMBOCTH Cyae0-
HOHU cucTeMsbl. MccienoBanue Takxke yKa3bIBacT Ha IMOTCHIMANIbHBIE o0nacTu npuMmeHerus M B oOydeHnn
MPaBOOXPAHUTEIBHBIX OPTraHOB M YCOBEPIICHCTBOBAHHU METOJUK PACcCIENOBAHHSA PAacCMATPUBAEMbIX Mpe-
CTYIUICHUH.

Kniouesvle cnosa: yronoBHbI MpoLECC, pPacciefoBaHKUE, HAPKONPECTYIHOCTh, UCKYCCTBEHHBIN MHTEILIEKT,
3¢ }QEeKTUBHOCTb IEATENBHOCTH CIIEIOBATENs, ONTHUMU3ALMA CPOKOB PACCIIEOBAHUS, alTOPUTM PACCiIe/IOBa-
HUs, CIEACTBEHHbIE AEUCTBUS, NpERyNpexIeHUe HApKOIPECTYIUIEHUH, NHHOBAI[OHHbIE TEXHOJOIMHU, UH-
TEpHeT.

Beeoenue

Ha onnom u3 nocneanux BeictyruieHui ['naBsl rocynapctBa Kaceim-Komapra TokaeBa Ha pacuiMpeH-
HOM 3aceianuu [IpaBUTEILCTBA OBLIO OTMEUYEHO, YTO (hyHIaMEHTALHBIM (PAKTOPOM B JajibHEHIeM pedop-
MHPOBaHWHU Ka3aXCTAHCKOW MPaBOBOW CHCTEMBI BO BceX cepax NesTebHOCTH TOCYapCcTBa CTaHOBHUTCS
pPa3BHUTHE MCKYCCTBEHHOTO WHTEIUIEKTa. B TakMx yCIOBHSX HEOOXOIMMO WMETh YETKYHO CTPATETHIO JEWUCT-
BHif, HAMIPABJICHHBIX HA MPEOI0JICHUE CEPhE3HBIX BHI30BOB HOBOH 3moxu [1].

B oxHoM u3 cBOoMX ouepeHbIX nociaHui Hapoay Kazaxcrana, [Ipe3ujieHT Takke OTMETHI, YTO OJIHUM
U3 CepPhE3HBIX BHI30BOB COBPEMEHHOM 3MOXM ABJSETCS LM(POBast NpecTynHOCTh. OH ylIenseT MOBBIIEHHOEe
BHUMaHHE BOIIpOcaM NU(GPOBU3ANN U BHEJIPEHUSI HHHOBAIIMH, 0003HAYMB OJTHOW U3 CTPATETHUECKUX 3aj1ad
— npeBparuth Kazaxcran B IT-crpany [2].

B nHacrosmee Bpemsi 0coOyr0 akTyalbHOCTh IIPHOOpETaeT U3y4eHUE NPUMEHEHHS] UCKYCCTBEHHOT'O MH-
temekTa (nanee — W) B koHTEeKcTe OOpBOBI ¢ TIpecTynHOCThIO. B HacTosmee Bpems, cepa HHPOpMaTH-
3alliy M CBSI3M aKTUBHO BOBJIEKaeT BO3MOXXHOCTH MU B mporiecchl, CBA3aHHBIE C COBEPIIICHUEM MPECTYILIE-
HUH, BKJIIOYasi SKOHOMHUYECKHE MPECTYIUIEHHI U paclpOoCTpaHEHHE HApKOTUKOB uepe3 HHTepHeT. CrpaBen-
JIUBO OTMETHUTH, YTO, COIIACHO JaHHBIM MPABOBOM CTATUCTHKU HAPKOMIPECTYIUIEHHS 3aHUMAIOT BTOPOE Me-
CTO IO KOJIMYECTBY peructpaiuu B EnuHom peectpe mocymeOHbIX pacciienoBanuii (nanee EPJIP), mocie
MPECTYIUIEHHH TIPOoTHB cobcTBerHoCTH [3]. JlaHHOE 06CTOATENBCTBO CTABHT TEPE TPABOOXPAHUTEEHBIMHI
OpraHaMH 3a/1auy OIEPEKaIoIIET0 PearupoBaHys Ha COBEPIIEHUE HAPKONMPECTYIIEHUM, YTO ABISAETCS KITO-
4eBBIM 1A 9 (PEeKTHBHOTO pacciaeIOBaHMs U MPEAyIPExKIACHUS, a TAKKe JOCTHKEHNS OCHOBHBIX IeJIel yTo-
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IMpyMeHeHne NCKYCCTBEHHOTO UHTEMNEKTa B 60pb6€...

JIOBHOTO Tporecca. Takum o0pa3oM, BaKHOCTb pa3padOTKH M BHEAPEHHSI MHHOBAIIMOHHBIX TOAXO00B, OCHO-
BaHHBIX Ha MM, B IpaBOOXpaHUTENBHYIO IEATEIBHOCTE HEOCIIOPUMA.

Brenenue ucnonb3oBanus U1 B paccieoBaHUM HAPKONPECTYIUIEHUHA pACKPBIBAET 3HAUUMBIE aCIIEKThI
WHTETPallH MEPEAOBBIX TEXHOJIOTHI B cepy npaBonpumeHenus. [Ipumenenne UM B kxpuMuHamucTuke u
YTOJIOBHOM CYZOIPOHM3BOZACTBE MO3BOJISIET 3HAUYUTEIBHO MOBHILATH IPPEKTUBHOCTL U OBICTPOTY paccieno-
BaHUi, a TAKXKe CIIOCOOCTBYET OoJiee TOUHOMY aHaIN3y OOJBIINX MAaCCHBOB JJaHHBIX, YTO KPUTHUECKH BaXK-
HO B YCJIOBUSIX YBEIUYCHHUSI 00beMOB (P POBOI HHPOPMAIHH.

Takum o6pa3oM, akTyalbHOCTh M3ydeHus BnusiHusg MU Ha paccnenoBaHue HapKOMPECTYIUIEHHH 00y-
CJIOBJIEHA CTPEMUTEIbHBIM Pa3BUTHEM TEXHOJOIUH, TaK U U3MEHEHMSIMHU B IIPAaBOBOI cepe, YTO OTKPHIBAET
HOBBI€ [IEPCHEKTHUBbI U1 HOBBILIEHUS 3()(HEKTUBHOCTH U CIIPABEIJIUBOCTH Cy1eOHON CHCTEMBI.

llenbto maHHOTO HCCIENOBaHUS SIBISETCS aHAIN3 BIHUSHUSA NIPUMEHEHUS MCKYCCTBEHHOTO MHTEIUIEKTa
Ha IpoLece pacciefoBaHus HapkonpecTyieHuil B Pecyonuke Kasaxcran. OcHOBHOE BHUMaHUE yAETSAETCS
BO3MOXHOCTAM MU noBsicuTh 3()()EKTUBHOCTH U ONEPATUBHOCTH AEATEIFHOCTH OPraHOB paccielOBaHus, a
TaK)Xe TOYHOCTh M 0OBEKTUBHOCTD CYJCOHBIX pa30upaTeIbCTB.

Hcxons u3 moctaBieHHOH e, copMyIMpOBaH psijl 3aaay:

- U3y4eHHEe BO3MOKHOCTEH npuMmeHeHus: UM B mpaBonpuMEHUTENBHON NPAaKTUKE OPraHOB pacciieoBa-
HUS;

- ONpeAeNnTh, KaKhue acleKThl paccie0BaHUs HapKONPECTYIUIEHUH clieyeT aBTOMaTU3UpOBaTh C IO-
Moo U, mns moctmxerns Haubonpiieit 3hheKTHBHOCTH;

- IPOAHAIM3UPOBATH [IPABOBBIE X THYECKUE ACTIEKTHI Ha OCHOBE aHAJIN3a CIIENHAIBHOMN TNTEpaTypsl 110
HCCIIeyeMOit pobIeMaTHKe;

- pa3paboTaTh PEeKOMEHIAIMU MO YIYYIIEHHIO MPOLECCOB PACCICAOBAaHNUSA HAPKONPECTYIJICHUH C HC-
nonb3oBaHueM MM Ha OCHOBE aHaIM3a MIPABONPUMEHUTENBHONU IPAKTUKY;

- OIpeNIeNUTh, Kak BHenpeHue N B mpouecce paccineoBaHus HAPKOMPECTYIIIEHUIA MOKET MOBJIMAThH Ha
CKOPOCTb U Ka4eCTBO JI0CYI€OHOT0 MPOU3BO/ICTBA.

Ha ocHoBe ananu3a BCeBO3MOXKHBIX HAyYHBIX paboOT MO UCCexyeMoil MpoOieMaTHKe MOYKHO BBIICIUTD
CYILIECTBYIOIME IPOTUBOPEUUS MEXKY TEOPHEH U NMPaKTUKON npumeHeHus: I B paccinenoBaHuy MpeCTyIl-
nennid. Borpocs! BHeapenus: U B ipaBoOXpaHUTENBHYIO JACATENBHOCTh IOJHUMAIOT CePhE3HbIE MPOOIEMBI
KaK TEXHHYECKOTO, TaK U 3TUYECKOro xapakrepa. OCHOBHOE HaNpsHKEHHE CBA3aHO C Pa3pbIBOM MEXIY TEO-
PETUYECKUM MOTEHLMAIOM U MpaKTHUUecKon peanuzanueit M.

C oIIHOW CTOpPOHBI, BHICOKasi BOCIPUMMYHBOCTh KPUMHHAIUCTHKA K HOBBIM TEXHOJOTHSIM MOOYXKIAeT
uccnenoBareneid k uarerpaunu MU B paccnenoBaHune npecTymieHni, 4To MOATBEPKIACTCSA B pab0Tax MHO-
rux yu€Heix. C Apyroil CTOPOHBI, BONPOCH KOH(UACHIMAIBHOCTH U 3TUYHOCTH Hcnoyb3oBanus MU B mpa-
BOOXPaHHUTEIILHON JICATELHOCTH BBI3BIBAIOT OCTOPOYXKHOCTD U JIAXKE COMPOTUBJICHUE CPETU MPOPECCHOHATIOB
1 O0IIIECTBEHHOCTH.

ITpoOremsl, cBA3aHHBIE C aBTOMATH3alMel aHAIM3a JAaHHBIX U MPOTHO3UPOBAHUEM NPECTYIUICHHUH, BbI-
3BIBAIOT OMACEHHS OTHOCUTENIBHO BO3MOYKHOTO MCKIJIFOUEHHS YEJIOBEUYECKOT0 IEMEHTa U3 Mpoliecca paccie-
JIOBaHMS, YTO MOXKET MOJICTABUTh O] yTPO3y TOYHOCTh M CIIPABEIIMBOCTH CIIEACTBEHHbIX JIeiicTBHiA [4].

Takue ITUCKYCCHM YKa3blBalOT HAa HEOOXOAMMOCTH Pa3pabOTKH HOBBIX METOJOJOTMH M HOPMATHUBHBIX
PaMoK, KOTOphIE MO3BOJIAT 3¢ GeKTUBHO MHTErpupoBats U B yronoBHoe mpaBocyaue, codmoaas mpu 3ToM
3THYECKHE HOPMBI H MpaBa 4eI0BeKa.

OTHOCHTENEHO MPOOEIIOB B CYNIECTBYIONIMX MUCCIEOBAHUSX MM TEOPETUIECKUX IIKOJAX, CBI3aHHBIX C
BHenpeHneM MU B paccnenoBaHue MpeCcTyIIEHUH, ClIeyeT OTMETHUTh HECKOJIBKO KITFOUEBBIX aCIIEKTOB.

Bo-niepBbIx, HaOMIOAa€TCSA HETOCTATOK KOMIUIEKCHBIX HcchenoBanuil. CyIiecTByeT orpaHHueHHOe KO-
JIUYECTBO KOMIUIEKCHBIX HCCIIEIOBAHHA, KOTOPBIE OXBATHIBAIOT BCE acCMeKThl mpuMeHennsa M B yromoBHOM
paccie0BaHUM, OXBaTbIBasi TEXHUYECKHE, TIPAaBOBbIE U ATHMYECKHE BONPOCHI, YTO BKIIOYAET B cedsa paspa-
OOTKY M BHEIPEHHE CHEUHUAIN3UPOBAHHBIX aJIrOPUTMOB JAJISl PAa3JIMUHBIX ACHEKTOB PACCIEIOBAHMS, TAKHUX
KaK MPeJIMKTHBHAS aHAIMTHKA, 00pa00TKa JJAHHBIX M PACIIO3HABAaHHE 00Pa30B.

Bo-BTOpBIX, 3TO 3THYECKKE U MPpaBOBbie BONPOCHL. [IpobneMbl KOHPHUASHINATEHOCTH U BO3MOXKHOE Ha-
pyLIEHHE MpaB Ye0BEKa, CBI3aHHBIC C AaBTOMATHU3alMElN MPOILENyp paccieloBaHMs YIOJIOBHBIX €, SBJISA-
I0TCSA 3HAUMTENbHBIMHA. BOIIPOCHI OTBETCTBEHHOCTH M Tpo3payHocTu MI-cuctem, a Taxke WX BIUSHHE Ha
MIPUHSATHE PEIICHUH B YTOJOBHOM MPAaBOCYIUHU TPeOYIOT MATbHEUIIET0 N3ydeHUsl U pa3pabOTKH COOTBETCT-
BYIOIIMX HOPMATHUBHBIX IPABOBBIX aKTOB [5].

B-tperbux, npobiemMoil ocTaeTcst MHTErpalys U cTaHIapTU3alus. TeXHUYECKUe CIIOKHOCTH, CBA3aH-
Hble ¢ BHeapeHueM M B cyliecTByOIIME CUCTEMbI YTOJOBHOIO paccieloBaHUs, BKI0Yas HEO0X0IUMOCTb
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CTaHAApTH3aLUU TOAXOJ0B U MeTOJ0B pabotel ¢ M, 10 cux mop HemocTaTO4HO HccienoBaHbl. Ocoboro
BHUMaHHMs TpeOyeT coBMecTHMOCTh M -cructeM ¢ pa3nnyHbIME HAaIIHOHAIBHBIMH U MEKTyHAPOIHBIMHA Ipa-
BOBBIMU paMKaMH.

B-ueTBepThIX, BaKHBIM aCIIEKTOM SIBIISCTCS TAKKE KA4eCTBO M JIOCTYIMHOCThH JaHHBIX, HEOOXOIUMBIX
s oOyuenuss UM B ycrioBusiX ero mpuMeHEHHs B MPOIECCE pacciiefoBaHus mpectyruieHuil. [IpoOmemsr,
CBSI3aHHBIE C TPEB3SATOCTHIO JAHHBIX M OIIMOKAMH B aJITOPUTMAX, MOTYT IIPUBECTH K OIIMOOYHBIM BBIBOJIAM
U PEIICHUSM, 4TO TpeOyeT OMOJHUTEIbHBIX UCCICIOBAaHUI U METOJOJIOTHYECKUX pa3paboTOK B ATOH 00-
nacti [6].

Ha nam B3rosin, i Gosee riryOOKOro MOHMMAaHMS CYIIECTBYIOIIMX BOIIPOCOB, MCCIIEOBATENISAM HEO0-
XOIMMO TPOBOIUTH MYJIbTHANCIHIUIMHAPHBIC MCCIEIOBAHUS, BOBIICKAs CIECIHAINCTOB U3 PA3IMYHBIX 00-
JacTeil 3HaHWiA, B TOM YHCIIE, MPAKTHYECKUX paOOTHHUKOB OPraHOB PacCiieI0BaHUSL.

CoBpeMeHHBIE HCCIE0OBaHUS Ka3aXCTAaHCKHUX M 3apyOEKHBIX HCCIIE0BATENeH TOIYepPKUBAIOT HEO00X0-
IMMOCTH MIEPECMOTpa TPAAUIIMOHHBIX MOJIXOI0B K YTOJOBHOMY IIPOIECCY B CBETE CTPEMHTEILHOTO Pa3BHU-
Tusi “HGOPMAMOHHBIX TexHooruit [7], [8]. Pedopmbl 3akoHODaTENILCTBA U OOHOBIICHHE MPABONPUMEHH-
TENBHOW MPAaKTUKH, CTUMYJIHpYeMble pa3ButHeM MU, akIeHTHpYIOT BHUMaHHWE Ha HEOOXOIWMOCTH CO3/a-
HHUS HOPMATHBHOW 0asbl, peTyIHMpYIOIIeH HCIOJIb30BaHHE HCKYCCTBEHHOTO HHTEIUIEKTa B MPABOOXPaHHU-
TEJNBHOW JeATENbHOCTH. TaKke Y4eHbIMU paccMaTpuBaercs: noteHman MU B obnactu kubepOe3onacHOCTH
U npo(UITaKTHKKH KHOSPIPECTYIUICHUH, TOTYEPKHUBasi €ro CrocOOHOCTh K aBTOMATU3aIMU MPOLIECCOB OOHA-
PY)KEHHS YIPO3 M aHaJIM3a CETeBOM aKTUBHOCTH [4].

Takum oOpa3om, akTyalmbHOCTh M3y4eHus BnusHUS MU Ha pacciemoBaHme HapKONPECTYIUIEHUH 00Y-
CJIOBJICHA CTPEMUTCIIBHBIM pPa3BUTHEM TCXHOJ’IOFI/II\/'I, TaK U UIBMCHCHHUSIMU B HpaBOBOﬁ C(bepe, YTO OTKPBLIBACT
HOBBIE TTEPCHEKTUBBI JUIS TIOBBIMIECHUS 3(PEKTUBHOCTH U CIIPABEUINBOCTH CY/I€OHON CUCTEMBI.

Memoowt u mamepuansi

B pamkax uccrnenoBaHus BIMSHHSA UCKyccTBeHHOro uuremnekra (MW) Ha mporeccsl paccienoBaHus
Hapkonpectymiennii B PecnyOonuke KazaxcraH, mpuMEHSUICS KOMILIEKCHBIM METOJOJIOTMYECKUH MOIXO[,
BKJIIOYAIOLINHA aHAJIM3 HAY4YHOH JIMTepaTyphl, cOOp M aHAIM3 JAaHHBIX, 4 TAK)KE TEXHOJOTMYECKUH aHAIHU3.
OOmwmpHBIi 0030p HAYYHBIX WCTOYHHUKOB MO3BOJIMI CHOPMUPOBATH TEOPETUUYECKYIO 0a3y Ul MCCIeA0Ba-
HUS, BBIIBUTH KJIIOYEBBIE aCTEKTHl U OINPENeNUTh OCHOBHBIE HANpaBiIeHHUsS pa3BUTHS Hcnonb3oBanus MU B
MIPaBOOXPAHUTEIILHON NESATEIBLHOCTH. AHAIIU3 JIMTEPAaTyphl CIIOCOOCTBOBAJN INTyOOKOMY NMOHMMAHHIO TEKY-
LIEr0 COCTOSIHUS puMeHeHust I B yronoBHBIX paccieoBaHUsIX, 0COOCHHO B KOHTEKCTE HapPKOIIPECTYILIe-
Huit. COOp M aHanMM3 JAaHHBIX, BKIIOYasl CTAaTUCTUYECKHE JaHHBIE O HapKOMPECTYIUIEHUSAX U OTYETHI MPaBo-
OXPaHHUTEJIbHBIX OPraHOB, NPEAOCTaBUIN OObEKTUBHYIO OCHOBY JISl OLIEHKH aKTYaJIbHOCTH TEMBI HCCIIEAO0-
BaHUA. TEXHOJIOTMYECKUI aHAIN3 CYLIECTBYIOIUX PEIIeHUH U MHCTpyMeHToB M moaTBepaus UX 3Ha4M-
MOCTb ¥ IPUTOJTHOCTD JJIsl YIIYUIIEHUs] IPOIIECCOB B cepe MpaBolpUMEHEeHUs. YKa3aHHbIE METOJIbI 00ectie-
YUJIM BO3MOYKHOCTb OLIEHUTh pealibHbI€ Pe3yibTaThl BHeApeHUs: MU B 1eMCTBYIOLIYIO CUCTEMY pacclie/loBa-
HUI HapKONPECTYIJICHUH, a TaKKe BBISIBUTDH IMOTEHIMAJIBHBIE TPOOIEMBl M IPENSTCTBHUS Ha IMyTH €ro MHTe-
rpanuu. IlpuMeHeHne JaHHOTO KOMIUIEKCHOTO TIOJX0/a MO3BOJIMIIO BCECTOPOHHE OLICHNUTH NoTeHnuan M1 u
€ro BKJI3/I B TIOBBIIICHUE 2P EKTUBHOCTH pacciieIoBaHusI HapKoIpecTyIuieHuid B Kazaxcrane.

Pesynomamoi

HccnenoBanne mpaBONpPUMEHUTENFHOW TMPAKTUKHA PACCIENOBAHNSA HAPKOMPECTYIJICHUHA TOKa3bIBAET,
YTO OCHOBHYIO IIPOOJIEMY COCTABIISIET IEPBOHAYAIBHBIN MPOLECC, 8 MIMEHHO — €r0 OpraHu3alusl.

CocraBrieHne alropuT™Ma IpH pacciieI0OBaHNU HAPKONPECTYIUICHUH WUTPAET KITFOUYEBYIO POJb IS 1OC-
TKEHHS YCIEemHOro pe3ynbrata. OH SBISETCS TOCTaTOYHO CIIOKHBIM, MBICTHUTEIBHBIM MPOIECCOM, KOTO-
Pl 00YCIIOBIIEH MHOXECTBOM (haKTOPOB.

W3navanbHO, pacciiegoBaHHE PacCcMaTpUBAEMOT0 BHIa MPECTYIUIEHHH TpeOyeT ydera MHOrooOpasus
MIPECTYIHBIX METOA0B. ANTOPUTMBI JOJDKHBI OBITh alanTHPOBaHBI K PAa3IWYHBIM IENIIM W 3a1adaM, 4To
BKJIIOYAET METO/Ibl PEIICHHs U TIOCJIEA0BATEIbHOCTH CIIEACTBEHHBIX JEHCTBHUI, 4TO TpeOyeT HEe TONBKO TIy-
OOKOTr0 3HaHMsI 3aKOHOJATENbCTBA, HO U OCBEAOMIIEHHOCTHU O cHenn(uKe KOHKPETHBIX BUJOB MPECTYILICHUH
[9].

K ToMy e, MpeCcTyITHUKN aKTHMBHO HCIOJB3YIOT COBPEMEHHBIE TEXHOJIOTHH, B TOM YHCII€ MHTEPHET,
IUIsl cOBITAa HAPKOTHKOB, YTO JIENIAeT MPOLECC WX UACHTH(UKAMK U cOOpa I0Ka3aTeIbCTB OCOOCHHO CIOXK-
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HbIM. [IpaBOOXpaHUTENBHBIE OpraHbl BBIHYKISHBI pa3padaThIBaTh CICIMATH3UPOBAHHbIC TOAXOABI M TEXHH-
KU AJIS BBISIBJICHUS U aHAIM3a HU(POBBIX CIEN0B, B 4€M, HCCOMHEHHO, MOXKET IOMO4Yb ipumeneHune 1.

Tak, nmpumenenue UM a1 co3ianusi MOMIaroBoro ajropuTMa Ha OCHOBE MMEIOIIEHCs nepBOHAYaIbHOM
WHPOPMALIUH, TIOCTIOCOOCTBYET OpraHaM PacciieIOBaHUsI HE YIYCTUTh Ba)KHbIE MOMEHTHI. OIBITHBIE CIE0-
BaTENU IPU 3TOM MOTYT CaMOCTOSITEIIbHO, HA OCHOBE HMEIOILEToCsl ONbITa (POPMYIMPOBATE «IIPOMTBD) (TOU-
HbIE TEXHUYECKHUE 3aaHMsI) Ul CO3IaHMs allrOpUTMa paccienoBaHus. B cBoro ouepenpb, Ui MOIOIBIX CIIe-
LMAIACTOB HcTosb3oBaHne M okaxeT HeMOCUIIBbHYIO MTOMOIIb B IOHUMAaHUU TOCTPOEHUS pacciIe0BaHNus U
BEIpabOTKE MPOPECCHOHATLHBIX HABBIKOB.

CrenyrommmM MoJ0XKHUTENbHEIM MOMEHTOM BHeapeHus MU B pacciienoBaHue HapKONPECTYIJICHUH sIB-
JSIeTCS €0 BO3MOKHOCTh MOJEIUPOBAHUS PA3JIMYHOIO POJia CIEACTBEHHBIX BEPCHM, Onaroaapsi CBoe cIo-
COOHOCTH aHaIM3UPOBATH OOJbIINE OOBEMBI IAHHBIX U BBISIBIATH CKPHITHIC 3aKOHOMEPHOCTH U CBsi3u. Mc-
nonb3oBanue M mo3BOIUT OCYIIEeCTBUTH TITyOOKUI aHamu3 NeHCTBHIA MPECTYITHUKOB, HX KOMMYHUKAIUN 1
TpaH3aKLUUH, 4TO OCOOCHHO Ba)KHO B YCJIOBHUSIX COBPEMEHHOM IM(POBHU3ALMM MPECTYIHOW AEATEIHHOCTH,
r7ie TPaJWIHOHHBIE METOABI MOTYT OKa3aThCsl Hed((EKTHUBHBIMH, BEIb UYEIOBEUECKUI aHaIM3 CIOcoOeH
yIIycKaTh OMpeAeNicHHbIC BaKHbIe MOMeHTHI. Ha Ham B3rsin, npumeHenne UM mocnocoOcTBYyeT hopmupo-
BaHUIO 0OOCHOBAHHBIX CJIEICTBEHHBIX BEPCUI HA HAYAJILHOM 3Talle pacciel0BaHusl.

bnaromapst mporHocTHuecKuM BO3MOKHOCTIM, M crmocoOeH mpeacka3biBaTh MOTCHIUMAIBHBIC JIEHCT-
BHA NPECTYIHUKOB, OCHOBBIBASCh HA aHAIN3€E TEKYIIUX U MPEJbIIyIUX JaHHBIX, UTO ITO3BOJISIET CIIeI0BaTe-
JISIM OIlepekaTh Pa3BUTHE COOBITUI, ONTHUMHU3UPYS CTPATETUIO PACCICIOBAHMS U yIIy4llasi Ka4YeCTBO CIEIACT-
BeHHBIX feiicTBuil. Kpome Toro, MM cmocoOCcTByeT yriryOneHHI0 TOHUMaHUS MEXaHU3MOB NPECTYIIICHHIA,
YTO KPUTHUYECKH BXKHO LIS Pa3paOO0TKH CIIEACTBEHHBIX BEPCHI O crioco0ax W METO/aX COBEPLICHUS HAPKO-
npectyuieHnid. Hanpumep, ananu3 BUPTyaslbHBIX CIIEA0B Ha LU(QPOBBIX HOCHUTENISAX IPH paccielOBaHUU
pacnpocTpaHeHUs] HAPKOTUKOB OECKOHTaKTHBIM CIIOCOOOM MOXKET PACKPBITh HE TOJBKO METOABI PadOTHI
MIPECTYITHUKOB, HO U BO3MOYKHBIE CBSI3U MEXJy pa3iMYHBIMU yYaCTHHKAMH MPECTYITHON NeATeIbHOCTH Ye-
pe3 ceTh uHTEpHET. TakuM 00pa3oM, MBI MpEAroIaraeM, 4ro ucrnonb3oBanne MU B paccienoBaHnu HapKo-
MPECTYIUIEHUH CTaHET HE3aMEHHMBIM WHCTPYMEHTOM U OOOCHOBaHMS M YTOUHEHHS CJICICTBEHHBIX BEp-
CHIi, YTO 3HAYNUTEILHO TOBBICUT 3PQEKTHBHOCTH H TOYHOCTh PACCIIEIOBAHUSI.

CrnenyionyM HOJOXKHUTETBHBIM acriekToM BHeapeHuss WU mpu paccienoBaHuM HApKOMPECTYIIEHUN
SIBJIIETCS] IPOU3BOJCTBO JOIPOCOB OCHOBHBIX YYaCTHUKOB COBEPIIEHHOIO YTOJOBHO-HAKa3yeMOIO JESHMUS.
Tak, mepen HadyaaoM J0Ipoca B TEOPHH YTOJIOBHOIO MPOIECCa OTMEYAETCS BAKHOCTD €ro MPeIBapUTEIbHON
MOJITOTOBKU W (hOPMYIIHPOBKH OCHOBHBIX BOTIPOCOB JIJIsl iompainuBaeMoro. Ha ocHoBe umerorielicss uHQop-
Manuu, UM MoxkeT oka3aTh CyIECTBEHHYIO IIOMOIIb CJIEJCTBEHHBIM OpraHaM, yKa3blBas Ha KIIFOYEBBIE ac-
MEKTHI, KOTOphIE HEOOXOIUMO YUHUTHIBATh MPHU (HOPMYIMPOBAHMH BOIPOCOB, YTOOBI M30€KaTh HABOASALIMX
(dbopmynupoBok. JlaHHBIM MOAX0]] MO3BOJHT MOBBICHTE OOBEKTHBHOCTh W TOYHOCTH cOOpa MH(OpMAIHU B
XOJI€ CIIE/ICTBUS.

Kpome toro, U1 MmoxeT Npon3BOANTH aHAIN3 YK€ UMEIOIIHUXCS JONPOCOB. Tak, aBTOMAaTU3HPOBAHHBIN
aHaJIM3 MO3BOJIUT UACHTU(PHULIUPOBATH HECOOTBETCTBHS M 3aKOHOMEPHOCTH B MOKA3aHUSIX CBHIETEIEH U Oc-
HOBHBIX (PUTypaHTOB jiejia, YTO MOCIOCOOCTBYET IIyOOKOMY HCCIIeIOBaHUIO0 coOpanHO# nHpopmaimu. MU
00ecreYnT BBICOKYIO TOUYHOCTh aHajM3a, IIOMOTasi BBIABIATH JIOKHBIE WJIM U3MEHEHHBIE MOKa3aHUs, U IO-
cniocoOcTByeT Oonee ObICTpol 00padOTKE JaHHBIX, YTO COKPATHT BpeMs paccienoBaHus. HemaoBaskHbIM
sBsieTcst To, yTo MM crocoOHO MCKIH0YaTh YeIOBeUECKU (akTop B BUAE MPEAB3ATOCTH MM OMIMOOYHOU
WHTEPIPETAIUH TPeACTaBIsieMoi nHpopMmanuu. BosamoxxHocTrt MW Ha CTONBKO BENHMKH, YTO OH CIIOCOOEH
Jla)ke MPOU3BOANTH CUUTHIBAHHWE MOBEJECHUYECKHUX MATTEPHOB B MPEACTABICHHOM €MY Ha aHaJIU3 MPOTOKOJIE
JIOTIPOCA, YTO MTOMOXKET OpraHy paccieOBaHUA ONPEAETUTh JOCTOBEPHYIO WM HEJOCTOBEPHYIO HH(popMa-
LU0 MPENOCTABWII JONPAIINBAEMBIi.

B akagemuuecknx Kpyrax Ka3axCTaHCKHX HCCIIEAOBATEICH PEryysipHO OOCYKIAIOTCS CIOXHOCTHU, CBS-
3aHHBIC ¢ Ha3HAYCHHEM CYAEOHBIX SKCIEPTHU3 o JenaM o Hapkonpectymuienusx [10], [11]. B GonbmmHcTBe
CITy4daeB, SKCIEPTHI CTATKUBAIOTCS C MPOOJIeMaMy HETPaBIIBHO c(hOpMYITHMPOBAHHBIX BOIPOCOB, YTO MeIlIa-
€T UM MPeIOCTaBUTh 0OOCHOBAHHOE U JOCTOBEPHOE 3aKIIOYCHHE.

Ha nam B3rnsg gaHHyto npoOiieMy, Takke MOXeET pelnTh npumenenne VM, coBepiieHCTBYs naHHBIN
MIPOIIECC, TTO3BOJIAA YIYUYIINTh TOYHOCTh NIPAaBUIBHONW MOCTAHOBKH BOIIPOCOB, YTO SIBJISIETCA BEChbMa 3HAUH-
MBIM ISl TOCTIKEHHSI OOBEKTUBHOCTH W HAJIEKHOCTH IKCHEPTHBIX 3aKIIOYEHUH TpU paccieloBaHUH Hap-
kompectymenuii [12], [13].

OTMeTHM TaKXe, 9TO HEMAIOBAKHON W CIIOKHOW CHUTYaIlnel, ¢ KOTOpO# cToNKHYyJCcsA KazaxcTaH B 1Mo-
clleZIHee BpeMs SIBIIIETCS HE3aKOHHAs peKjIaMa HApKOTUKOB B ceTH MHTepHeT. COTpyIHUKHU YIIPaBICHUN U
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JeTIapTaMeHTOB M0 0Opb0e ¢ HAPKOMPECTYIMHOCTHIO OCYIICCTBIISIIOT HAa MOCTOSHHOH OCHOBE MOHHUTOPHHT
WHTEPHET-CalTOB, C IeNIbI0 X O10KupoBKU. OTHAKO HA CETOMHSIIHUN NeHb AJAHHBIN MPOIECC OCYIIECTRIIS-
ercs Bpyunyio [14]. B atoii ¢Bs3u, MBI cuntaeM, uTo npumeneHne MM cmocoOHO HE TOIBKO ONTHMH3HPO-
BaTh JJAHHBIH MPOLIECC, HO M COKPATHUTh €TO BPEMSI.

Ha nam B3rmsin, ucnons3oBanne MM BHECET 3HaUUTENBHBINA BKIIaJ B 93KOHOMHUIO BPEMEHU U PECYPCOB,
MTO3BOJISI IPABOOXPAHUTENBHBIM OpraHaM COCPEIOTOYHTH YCHJIHS Ha aHAJM3€ M PEIIeHHH OoJiee CIIOKHBIX
3aja4, TeM CaMbIM TOBBILIAsA 0OUIYI0 3 PEKTHBHOCTH OOPHOBI C HAPKOMPECTYITHOCTHIO. ABTOMATH3AIMS PY-
TUHHBIX MPOLIECCOB MOHUTOPHHTA CHIKAET HArpy3Ky Ha COTPYAHUKOB M1 MUHUMH3HPYET BEPOSTHOCTh OLIH-
OOK 1 yTyIIeHui.

Takum o6paszom, uaTerpamus M B cucteMbl MOHHTOPWHTA 332 PACIIPOCTPAHEHHWEM KOHTEHTA, CBS3aH-
HOTO C HAPKOTHUKaMHU, SBJISICTCSI KIIFOUEBBIM 3JIEMEHTOM CTPATErHH MOBBIMICHHS 3 (EKTHBHOCTH HAIMOHAIb-
HO¥ 6e30macHOCTH U TpaBonopsaka B Kazaxcrane. 9To He TOTBKO YIIYYIITUT MMPOLIECCH PacCieI0BaHus, HO U
MOCTIOCOOCTBYET (hopMHUpOBaHHIO Oolee 6e30nmacHOro HH(PpOPMAIMOHHOTO IPOCTPAHCTRA.

CrnpaBeAsTuBO OTMETHTD, YTO HccienoBanue BHeaApeHus M B mpoliecc paccieoBaHusi HApKOMPeCTyI-
nennii B Peciybnuke KazaxcraH qeMOHCTpHPYET MOTEHIMAN JOCTIKEHUS! 3HAYUTENBHBIX PE3YIbTAaTOB, OT-
KPBIBAIOIIE HOBBIE MEPCIEKTUBBI ISl MOBBIMIEHUS 3()()EKTUBHOCTH M CIPABEIMBOCTH YTOJIOBHOTO IIPO-
necca. Ha ocHOBe aHanmu3a CyneOHO-CIICICTBEHHON MIPAKTHKH, OBbLIO ycTaHOBJIeHO, 4To MU crocobeH 3Ha-
YUTENBHO yNYYIIUTh OPraHU3aIMI0 UCXOJHOTO 3Tala paccieI0BaHus HapKOIPECTYIUICHH, obnerdast ¢hop-
MYJIMPOBKY CJIEICTBEHHBIX BEPCUM, ONTUMHU3HUPYS COOp MOKA3aTeNbCTB, COBEPIICHCTBYS Mporecc GpopMyIn-
POBKH BOIIPOCOB JIJIsl IPOM3BOJICTBA IKCIIEPTHHIX MCCIISIOBAHMMA, a TAKXKE yIPoIas padoTy 110 MOHUTOPHHTY
HWHTEPHET-CaHTOB, PACPOCTPAHSIIOIINX HAPKOTHUKH.

[Tpumenenne MU mo3BonuT opranam pacciiefioBanusi 3(()EeKTHBHO aHAIM3UPOBATH OOJBIIHE 0OBEMBI
JAHHBIX, BBIABIATH CKPBHITHIE 3aKOHOMEPHOCTH W CBS3H, YTO OCOOEHHO Ba)XXHO MpH paboTe ¢ MUuGPOBBIMH
cleaMH MPECTYNHUKOB. /[aHHBIE 0OCTOSTENhCTBA MO3BOJSIOT HE TOJIBKO YCKOPHUTH MPOILECC pacciiefoBa-
HUS, HO M 3HAYUTEIHHO MOBBICHTH €0 TOYHOCTh 33 CYET OOBEKTUBHOTO aHaln3a MH(pOpMaluu 0e3 YeloBe-
YECKOU MPEeNB3sATOCTH.

HoBusHa npeacTaBneHHOro MCCIeA0BaTENbCKOIO TIOAX0Aa 3aKiIouaeTcs B uarerpanuu UM B yromos-
HOE CyJOIpou3BoJCTBO KazaxcraHa, 4To SBISETCS OTPAXKCHHUEM TIIIO0ATBHBIX TPEHIIOB HU(GPOBU3AIMU U
nH(popMaTuzauu obmiectBa. [loqo0HkIe HHHOBAIMKA BHOCST BKJIAJ B TpaHCHOPMAIMIO MPABOOXPAHUTENb-
HOM CHICTEMBI CTpaHbI, TOBBIIIAs €€ CIIOCOOHOCTh aJalTHPOBATHCA K BHI30BAM COBPEMEHHOU JIOXH H 3(-
(eKTHBHO OOPOTHCS ¢ HapKOMpecTyIMHOCThI0. Takum o6pazom, UM He TONBKO yCHIIUBAET CIpaBeIMBOCTh
MIPOIIECCOB pacciieIOBaHuUs, HO M CIIOCOOCTBYyeT pa3BuTHIO KazaxcraHa kak mepemoBoit [T-ctpansl, cremays
CTpaTEerMYecKuM 3a/1adaM, TOCTaBICHHBIM II1aBOW TOCYAapCTBa.

Ha ocHoBe n3yudeHus mpeaocTaBIeHHBIX MaTepPHaIoB, KOHIENIHS HCKyccTBeHHOro nutemekra (M) B
pacciieZIoBaHUN HapKOTIPECTYIIEHN HaXOAUT BO3MOXKHOCTh CBOETO MPUMEHEHUS B HECKOJIBKUX KITFOYEBBIX
aCreKTaxX YroJoBHOTO IpaBocynusi Pecrrybnukn KazaxcraH: anropuTMUYecKuii aHAIN3 TaHHBIX, MOJIEITHPO-
BaHWE CJIEJICTBEHHBIX BEPCHI, ONTHUMH3AIM JOMPOCOB, aHAIHW3 MPEIBIAYIINX TOMPOCOB, (GOPMYITHUPOBKA
BOIIPOCOB 3KCIIEPTU3BI U MOHUTOPUHI UHTCPHCT-IIPOCTPAHCTBA.

Obcysicoenue

PaccmatpuBas npumMenenue texnonoruit MMM B paccnenoBaHMM HapKOIPECTYIJIEHUH Ha TEPPUTOPUHU
PecnyOnuku KazaxcraH, Mbl OIICHWIM WX BIUSHHAE Ha TIOBBIIICHUE 3P(PEKTUBHOCTH pabOTHI, MPOBOJIUMOMN
OpraHaMy pacciiefoBaHUs. Pe3ynbTarsl, MOTy4YeHHbIE B XOZ€ NAHHOTO HMCCIEeIOBaHMs, KOPPETUPYIOT C pe-
3yJIbTaTaMH, NPOBOAUMBIMU YYEHBIMHU 110 aHAJIOTMYHOW TeMaTHKe. J[aHHOe 00CTOATENLCTBO MOATBEPKAAET
IMPOKOE NIpU3HaHKe NoTeHuuana npumenenus MU npu pacciienoBanuy npecTyIuIeHAN.

OnHako, BOMpPEKH oOIIeMy NMPHU3HAHWIO MpeumymiecTB npuMeHeHuss UM, B akajeMHYeckHx Kpyrax
MPOI0JDKAIOTCS] JUCKYCCHH, OTHOCUTENFHO BOZHUKHOBEHHSI BO3MOXKHBIX HEraTUBHBIX PUCKOB. Takum oOpa-
30M, NP NpUMeHeHn: Bo3MoxHocTeld U cnenyer ynensate oco0oe BHUMaHKE COOIOACHUIO OajlaHca Mex-
Iy MICTIOJIb30BAHNEM MHHOBAIMOHHBIX TEXHOJIOTUN M JOJDKHBIM OOecTieueHHeM HePUKOCHOBEHHOCTH 4YacT-
HOM >KHM3HU M 3allUTHI JINYHOU NEpCOHAIBHON MH(OpMay rpaxaaH.

B nensix uHTEpIIpeTaliiu pe3ynbTaTOB UCCIEI0BaHUs, OTMETUM, YTO B pabOTE PACKPHIBAIOTCS BO3MOXK-
HOCTH COKpAIIIEHHUS KaK CTPaTerHYeCKUX, TAK U TEXHHUECKHUX MPOOJIEM MPOU3BOJCTBA JOCYAEOHBIX pacce-
JIoBaHUH, Omaromaps ucnonb3oBanmio MW, Tak, mpumenenne MU, Ha Ham B3TIIA, TOCTIOCOOCTBYeET Ooiee
TIIATEJIEHOMY aHaIu3y WHPOPMALUN U ONEPaTUBHOMY PEardpOBAaHUIO HA YroJOBHBIC MPAaBOHAPYIICHUS B
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cdepe HAPKOMPECTYIMHOCTH, YTO NPUBENET K 3)(HEKTUBHOCTH PaCcCiEIOBAHUS U TOCTHKEHHUIO IeNei yro-
JIOBHOTO TIpoLecca.

O06001mas naHHBIC HAIIIETO WCCIIEOBAHNS BMECTE C PE3YIhTaTaMHU CXOXXUX HAYYHBIX padOT, MBI yOex-
naeMcsi B TOM, 4To BHenpeHue MU cmocoOHO KapAWHANBHO TPaHC(HOPMHUPOBATH MPABONPUMEHUTEILHYIO
MPAKTHKY PacclieI0OBaHUs HAPKONPECTYIUICHHH.

JlOoCTOBEPHOCTH TIOJy4EHHBIX BBIBOJOB OOOCHOBaHA NMPHMEHEHHEM COBPEMEHHBIX METOJIOB HAYYHOTO
WCCIICIOBAHUS W JIMYHBIM MPAKTHYECKUM OIBITOM aBTOPOB pabOTHI B MPaBOOXPAaHUTENBHBIX opraHax Pec-
nyonukn Kazaxcra, 4to obecrieunBaeT BO3MOXXHOCTh WX NMPUMEHEHHUS JJISl AANbHEHIINX HCCIeIOBaHUH B
CXOXHX o0nmacTsax. Bmecte ¢ TeMm, BaKHBIM OCTaeTCsl MPOJODKEHUE TPOIEcca IETATbHOTO PACCMOTPEHHS
MOTEHIIMATBHBIX PHCKOB U MOHHTOPHHTA Pa3BUTHS MH(POPMAIMOHHBIX TEXHOJIOTHH C LENBI0 00eCIedeHUs
COOTBETCTBHS BO3MOXKHOCTEH mpuMeHeHust MU ¢ sTuueckumu cranaapTamu B cepe mpaBoNpUMEHEHHUS.

Buisoowi

B npencraBneHHOM Hay4HOU CTaThe, KOTOpas HalpaBjieHA B OCHOBHOM Ha aHanu3 npumenenus MU B
JeSITENIBHOCTH TI0 pacciieIOBaHUI0 HapKoIpecTyIuieHnid B Pecrybnuke KazaxcraH, JeMOHCTpUPYIOTCS 3HA-
YHUTENbHBIC MEPCIEKTUBEI Al MOBBIICHUS 3()()EKTUBHOCTH MPOLECCYyaTbHON AEATENFHOCTH OPTraHoOB pac-
ciegoBanus. OCHOBHBIE pe3yJIbTaThl, IPEACTABICHHbIE B padoTe, MOATBEPKAAIOT, YTO Hcroas3oBanue 1M B
JEHCTBUTEIBHOCTH MIOCIIOCOOCTBYET TOYHOCTH aHAIIN3a COOPAHHBIX B XOJIE€ PACCIEAOBAaHMS JAHHBIX, a TAKKE
B II€JIOM TI03BOJIUT COKPATHTh CPOKH MpoIiecca J0CyAeOHOr0 MPOU3BOICTRA.

KpaTko mznarast pe3ynbTaTsl MPOBENEHHOW pabOThI, OTMETHM, YTO BHeApeHue TexHomoruit MU mpe-
JOCTaBUT BO3MOXHOCTh YMEHBIINThH NPOJODKUTEIBHOCTD IPOBEACHUS OOJIBIINHCTBA CIEACTBEHHBIX JEHCT-
BUH, YCHJIUTH OOIIYIO PE3YyJIbTaTHBHOCTh ACATEILHOCTH OPTraHOB PACcClIeOBaHUsS MOCPEICTBOM KOMILICKC-
HOTO aHaJIM3a uMeroLIeiica nHpopMauy.

Hayuynas m mpakTudeckas IEHHOCTh IPOBEACHHOTO HCCIEAOBAaHUA 3aKJIIOYAETCS B MOATBEPKICHUU
3HauMMocTH uHTerpanuu MU B mporecc paccienoBaHusi, 4To CIIOCOOCTBYET TpaHchopManuu MpaBonpuMe-
HUTEJILHOM CHCTEMBI U €€ aJIalTalliy K BbI30BaM 1u(poBoil amoxu. HaydHas IIEHHOCTh 3aKJIF04aeTCs B pas-
pabotke u anpobauuu mozeneit M, koropsie MOTYT OBITH alaITUPOBAHBI ISl PA3JIMYHBIX ACIIEKTOB KPUMHU-
HaJIMCTUKU U YTOJOBHOTO MpolLiecca.

Bo3moxHbIe cepbl MPUMEHEHHS Pe3yIbTaTOB: PE3YJIbTaThl MOTYT OBITH MPUMEHEHBI JJISl YCOBEPIIICH-
CTBOBaHMS METOJHUK paccieqoBaHMs, 00y4eHHUs] IPAaBOOXPAHNUTEIBHBIX OPraHoB, a TaKKe B cdepax, CBA3aH-
HBIX C aHAJIM30M KHOepOe30macHOCTH M MPeoTBpalleHneM Kubepnpectymiennid. Kpome Toro, naHHble moa-
XOJIBI MOTYT OBITh HHTETPUPOBAHBI B MEXTYHAPOHbBIE IPOTrpaMMBbI 10 O0pBOE C HAPKOTPaPHUKOM.

JlocTOBEpPHOCTh MOIYYEHHBIX PE3YJIbTATOB 0a3HPYIOTCSl HAa aKTyaJbHbBIX JAaHHBIX MU COBPEMEHHBIX Me-
TOJOJIOTHAX, YTO 00ECHEeYNBAET UX BBICOKYIO JOCTOBEPHOCTh. OnHAKO HEOOXOAWMO YYMTHIBATH ITOTEHIIH-
AJIBHBIC 9TUYCCKHE U MPABOBBIC PUCKH, CBA3AHHBIC C MCIIOJIB30BAHUCM U B HpaBOOXpaHHTeHBHOfI AeATCIIb-
HocTu. TakuM 0Opa3oM, MpeACTaBIeHHOE UCCIIEI0BAHNE OTKPHIBAET HOBBIC TOPU3OHTHI ISl UCTIOB30BAHHUS
WU B Goprbe ¢ HapKOIPECTYIIEHUAMH, IPEIOCTaBIIsAs HaydHOoe 000CHOBAaHHUE LIS JallbHEHIIeH HHTerpauuu
MEPEAOBBIX TEXHOJIOTUH B YTOJIOBHOE NPABOCYIME M MOBBILIEHUS 3G (EKTUBHOCTH MTpaBonpuMeHeHus B Ka-
3axCTaHe.
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Kazakcranaa ecipTki KbUIMBICTaApbIHA Kapchl KypecTe
JKacaHJAbl HHTEJUIEKTI KOJIAHY . )KAHA KOKKHEKTEeP MeH MYMKIHIIKTep

Maxkana Ka3zakcran PecryOinkacbiHAaFbl KBUIMBICTBIK KYKBIK OY3YIIBUIBIKTapIbl Teprey Ke3iHIe jKacaHmbl
MHTEIUIEKTIH KOJJAaHy CajlachIHJAFbl OJICyMETiH KeIIeHAl Tajjay KapacThIpbUIFaH. 3epTTeyIiH MakcaTbl
Kazakcran PecmyOnukacslHAarbl ecipTKi KbUIMBICTApBIH TEprey TMpPOIEciHe JKacaHAbl WHTEJUICKTI
KOJIIaHYIBIH ocepiH capamay. KoWburFaH MakcaTTapra JKETy YIIH FHUIBIMH OAEOHMETTEpIli Tanmay >KOoHe
JEpeKTepl JKUHAY OIicTepi KONTAHBUINBL, OYI 3epTTEYHiH TEOPHSIBIK HETi31H TYKBIPBIMIAyFa MXOHE
JKacaH/Abl WHTEIUIEKTI KOJNAHYABIH HETI3ri OaFbITTapblH aHBIKTayFa MyMKiHIIK Oepni. CoHpaii-ak
KOJIIaHBICTAFbI JKaCaH/Ibl MHTEJUIEKT KypajlapblHa TEXHOJOTHSUIBIK TaJliay JKYPTi3ingi, Oy oap/blH KYKBIK
KOJIIaHy IPaKTUKAChI YI].I]H XKapaMAbUIblFbl MCEH MaHbI3AblIbIFbIH Garanayra KOMGKTCCTi. 3epTTey
HOTIIKENEepi jKacaHbl MHTEIJICKT €CIPTKi KbIIMBICTaphIH TEpreyiH OacTankbl Ke3eHAEPiH edyip »kakcapTa
QJIaTBIHBIH, TEprey ajirOpuTMIH JKacayFa, Teprey HYCKalapblH TY)KBIPBIMIAyFa, IoJelgeMelNep KHHAYIbI
OHTaTaHIBIPYFa JKOHE ECIPTKIHIH TapajiyblHa OaiaHBICTBI 3aHCHI3 OPEKETTEp/i aHBIKTAy JKOHE OyrarTay
YIIIH WHTEpHEeT KEeHICTIriH OakpUTayAblH THIMIUIITIH apTTBIpyFa KOMEKTECETiHIH KepceTTi. 3epTrey
HOTWKENEpl eCipTKi KBUIMBICTAPBIH COTKA NEWIHTI Tepreyre >kacaHIbl MHTEIUIEKTI SHTI3yIIH FhUIBIMH YKOHE
MPaKTUKAIBIK KYHABUIBIFBIH KOPCETEl, COT KYHECiHIH THIMIUIITIMEH ONUINITIH apTTHIPYABIH >KaHa
MepCIEeKTHBANAPBIH  aIllajibl. 3epTTey COHBIMEH Karap KYKBIK KOpFay OpraHJapblH OKBITY/a JKOHE
KapacThIPBUIBIN OTHIPFAaH KBUIMBICTAp/Ibl TEPrey SIICTEpiH XKeTUINIpy/e *acaHAbl MHTEIUICKTI KOJAaHYAbIH
QIEYeTTi canajapblH KepceTei.

Kinm co30ep: KpUIMBICTBIK MPOLECC, TePrey, eCipTKi KbUIMBICHI, JKacaHbl MHTEIUICKT, Tepreyii KbI3METiHIH
THIMIUTITL, Teprey Mep3iMAepiH OHTAWIAaHABIPY, Teprey alroOpuTMi, Teprey OpeKeTTepi, ecipTKi
KBUIMBICTAPBIHBIH AJIJIBIH ATy, HHHOBAIMSJIBIK TEXHOJIOTHSIAP, HHTEPHET.
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IMpyMeHeHne NCKYCCTBEHHOTO UHTEMNEKTa B 60pb6e...

A.M. Maytanov, T.N. Suleymenov

Application of artificial intelligence in combating drug offences in Kazakhstan:
new horizons and opportunities

The scientific article presents an in-depth analysis of the potential applications of artificial intelligence in en-
hancing the investigation of criminal offenses within the Republic of Kazakhstan. The purpose of this study is
to analyze the impact of the application of artificial intelligence on the process of investigation of drug of-
fences in the Republic of Kazakhstan. To achieve the set objectives, the methods of analyzing scientific lit-
erature and data collection were used, which allowed to formulate the theoretical basis of the study and iden-
tify the key areas of Al application. A technological analysis of existing Al tools was also conducted, which
helped to assess their suitability and significance for law enforcement practice. The results of the study
showed that Al can significantly improve the initial stages of drug crime investigations by helping to develop
an investigative algorithm, formulate investigative leads, optimize evidence collection and improve the effec-
tiveness of internet monitoring to detect and block illegal activity related to drug distribution. The findings of
the study highlight the scientific and practical value of introducing Al into pre-trial investigation of drug of-
fences, opening new perspectives to improve the efficiency and fairness of the judicial system. The study also
points to potential applications of Al in training law enforcement agencies and improving investigative tech-
niques for the offences in question.

Keywords: criminal process, investigation, drug crime, artificial intelligence, efficiency of investigator’s ac-
tivity, optimization of investigation time, investigation algorithm, investigative actions, prevention of drug
crimes, innovative technologies, internet.
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Information and communication technologies of the “Smart City” in the
system of identification: forensic aspect

This article examines the application of information and communication technologies (ICT) in forensic
practice within the framework of the Smart City concept. Particular attention is paid to the use of intelligent
video surveillance systems, machine learning algorithms, cloud computing, and biometric technologies to
enhance the accuracy of personal identification and improve the responsiveness of law enforcement agencies.
The integration of automated facial recognition systems with state and private sector databases is analyzed,
along with their development prospects in light of regulatory and technical considerations. The study explores
forensic aspects of ICT implementation in personal identification processes, including the application of
artificial intelligence (Al) and big data analytics for identifying wanted individuals, preventing crimes, and
increasing the transparency of law enforcement operations. Statistical data are presented to demonstrate the
effectiveness of digital technologies in crime detection and public safety enhancement. Additionally, modern
video surveillance systems and their functional capabilities in forensic identification are described. The
relevance of further modernization and standardization of digital platforms for personal identification, their
integration with national databases, and the improvement of personal data protection mechanisms has been
substantiated. The prospects for establishing a unified national Al-based video surveillance system are
considered, aiming to improve response efficiency, reduce identification errors, and enhance forensic analysis
methodologies.

Keywords: information and communication technologies, personal identification, forensic science, Smart
City, artificial intelligence, digital security, video surveillance, biometric identification, digital forensics, big
data analytics.

Introduction

Over the past decades, the digitalization of society has radically changed the processes of public safety,
law enforcement and identity verification. The concept of a “smart city” involves the integration of advanced
ICT to improve the quality of life of citizens, ensure law and order and effectively manage the urban
environment. The experience of South Korea in integrating data management systems [1] is considered a
model in the design and implementation of Smart City infrastructure. In particular, traffic flow data is
synchronized in real time with the operations of emergency response services.

A similar integrated approach will be applied to other projects that rely on Internet of Things (loT)
technologies and cloud-based solutions. The overarching goal of these technological synergies is to enhance
the quality of life for urban residents and improve the overall efficiency of city infrastructure. The concept of
a “smart city” includes many components for creating an intelligent environment and smart management:
from smart lighting to smart bus stops [2; 284]. One of the main areas of this concept is the improvement of
personal identification systems, which play an important role in forensic practice and crime investigation.

The growth of the population of megacities, the increasing level of urbanization and the expansion of
digital technologies require the adaptation of traditional methods of forensic identification to new challenges.
Modern solutions based on video analytics, biometrics, artificial intelligence and big data analysis
technologies allow law enforcement agencies to more effectively identify suspects, witnesses and victims of
crimes. This will reduce the investigation time and help prevent errors.

The relevance of the study is based on the need to develop new methods of forensic identification in the
context of intensive digitalization. In Kazakhstan, as in many other countries, digital transformation
programs aimed at improving public safety are being actively implemented. In particular, the Smart Nur-
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Sultan and Smart Almaty projects have made significant progress in the development of urban intelligent
systems. However, issues of legal regulation, personal data protection, reliability of identification algorithms
and resistance to cyber threats remain unresolved.

The purpose of this study is a comprehensive analysis of forensic aspects of the use of ICT in personal
identification systems. The main hypothesis is that modern digital technologies will contribute to increasing
the efficiency of forensic identification, but this requires improving the regulatory framework,
implementation methodology and technical adaptation to existing law enforcement systems. The article
discusses modern methods of personal identification, their effectiveness, limitations and development
prospects in the context of the Smart City concept.

Thus, the aim of the study is to identify the advantages and disadvantages of using ICT in forensics,
determine promising areas for the development of personal identification technologies, and formulate
recommendations for their integration into law enforcement activities.

In recent years, Kazakhstan has been actively developing the regulatory framework in the field of
digital technologies and personal data protection. The adoption of laws regulating the collection, processing
and protection of personal data, as well as the use of electronic documents and electronic digital signatures,
demonstrates the state’s interest to ensure a balance between technological progress and the protection of
citizens’ rights.

The purpose of this study is to examine the possibilities and prospects for using Smart City ICT in
forensic practice, including personal identification. To achieve this goal, it is planned to analyze existing
digital technologies for personal identification, assess their forensic significance, identify regulatory and
technical obstacles, and develop proposals for improving the methodology and mechanisms for their
implementation in law enforcement practice.

Methods and materials

This study is based on a comprehensive set of scientific methods that enable an in-depth analysis of the
use of information and communication technologies (ICT) in the process of personal identification in foren-
sic practice. The following methods were employed: Analysis and synthesis were used to systematize infor-
mation about modern technologies for personal identification and to determine their forensic significance.
Induction and deduction allowed the identification of logical relationships between the development of ICT
and their influence on the effectiveness of criminal investigations. The historical-legal method was applied to
study the evolution of legal regulation of digital identification both in Kazakhstan and abroad. The compara-
tive legal method was used to analyze the experience of countries such as the EU, USA, and China in im-
plementing smart city technologies for the purpose of personal identification.

The formal-legal method made it possible to assess the compliance of existing legislation with the re-
quirements of digital forensics. Digital forensic methods, such as video analytics, biometric systems, big data
analysis, and the use of digital traces, were utilized to evaluate their potential applications in forensic prac-
tice. The use of these methods helped to identify the current capabilities and limitations of ICT in forensic
identification, as well as to outline directions for further improvement.

The Smart City concept represents an integrated system of urban management based on the conver-
gence of ICT, the Internet of Things (loT), cloud computing, and artificial intelligence (Al) technologies.
The main objectives of implementing these technologies are to improve citizens’ quality of life, optimize
urban processes, ensure public and traffic safety, and reduce crime rates through intelligent data analysis and
automated surveillance systems.

The concept of a “smart city” is a comprehensive system for managing the urban environment based on
the integration of ICT, the Internet of Things (l10T), cloud computing and artificial intelligence technologies.
The main goals of implementing these technologies are to improve the quality of life of citizens, optimize
urban processes, ensure public and road safety, and reduce crime through intelligent data analysis and auto-
mated video surveillance systems.

An important element of the digitalization of law enforcement agencies within the framework of the
“Smart City” concept is the development of intelligent video surveillance systems, automated identification
tools, and crime analysis systems. [3; 45]. In Kazakhstan, video surveillance systems are integrated with the
databases of the Ministry of Internal Affairs (MIA), which allows for the prompt identification of individu-
als, the detection of crimes, and the prevention of offenses.

The automated system for recording violations “Sergek” operates in 13 cities of Kazakhstan (Astana,
Almaty, Shymkent, Turkestan, Atyrau, Taraz, Semey, Aktau, Kostanay, Kulsary, Kyzylorda, Kokshetau,
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Taldykorgan) and three regions (Zhetysu, Turkestan, Almaty). In the capital of the country, about 6 thousand
cameras of this system are installed, which are used to record violations of traffic rules (traffic rules), recog-
nize faces, search for criminals and missing persons, monitor places of mass gathering of citizens, and ana-
lyze the characteristics of vehicles using artificial intelligence technologies.

The implementation of the “Sergek” system has had a significant positive impact on the level of public
safety and road traffic. For example, in Astana alone, cameras recorded more than 1 million violations in
2024, while 842 thousand incidents were identified in 2023. Thanks to the implementation of this technolo-
gy, the mortality rate in road accidents decreased by 48 %, the overall crime rate by 67 %, and the number of
traffic violations by 72 % [4].

Results

The study found that the use of information and communication technologies (ICT) in personal
identification systems significantly enhances the effectiveness of forensic practice. The key findings are as
follows:

Identification of core personal identification technologies

The analysis revealed that the most widely used technologies in forensic practice include biometric
systems (facial recognition, fingerprint scanning, iris recognition), video analytics, and digital trace analysis.
The application of artificial intelligence in processing data from video surveillance systems improves the
accuracy and speed of suspect identification.

Evaluation of legal aspects and existing barriers

The study identified gaps in the legal regulation of ICT use in forensics, particularly regarding the
protection of personal data and the legality of collecting and storing biometric information. International
experience (EU, USA, China) demonstrates the need to balance effective crime investigation with the
protection of human rights.

Problems and limitations of technologies

Although facial recognition algorithms show high efficiency in controlled environments, their accuracy
can decline due to lighting changes, camera angles, or the use of disguises. The analysis of digital traces
requires significant computational power and effective methods for filtering false positives. Additional
security measures are needed to counter cyber threats, including the potential manipulation of biometric data.

Practical implementation of technologies in Kazakhstan

Smart City projects in Kazakhstan (Smart Nur-Sultan, Smart Almaty) provide successful examples of
integrating ICT into public safety systems. The use of facial recognition-enabled video surveillance systems
has yielded positive results in crime prevention and offender identification. Thus, the findings confirm that
smart city technologies hold great potential for forensic identification. However, their implementation
requires improvements in legal regulation, increased algorithm reliability, and the mitigation of associated
risks.

The implementation of the National Video Surveillance System project, designed to last until 2030, be-
gan in Astana and Almaty in 2025. Within the framework of this project, it is planned to install 10 thousand
modern video surveillance cameras, deploy 502 hardware and software systems on the street and road net-
work, integrate 8 thousand cameras at strategically important facilities (including those vulnerable to terror-
ism), and create a single situation center.

Artificial intelligence technologies will be used to manage urban transport, analyze big data, and im-
prove forensic monitoring, which will significantly improve public and road safety. The technology has al-
ready demonstrated high efficiency: 46 wanted criminals have been detained in Astana using this system,
and about 30 people have been identified in Almaty. The Ministry of Internal Affairs continues to implement
the strategy to expand the intelligent video surveillance system and integrate it into a single digital law en-
forcement network throughout the country.

Discussion

The application of information and communication technologies (ICT) in forensic personal
identification represents a crucial stage in the development of modern forensic science. The integration of
smart city technologies — including surveillance systems, biometric identification, digital trace analysis, and
big data processing — creates new opportunities for crime detection and ensuring public safety. However,
alongside their effectiveness, these technologies raise several legal, ethical, and practical concerns.

Comparative Analysis
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Comparing the results of this study with existing research in the field makes it possible to identify key
trends and challenges. International experience demonstrates a wide use of ICT for personal identification.
For example, in China, the United Kingdom, and the United States, facial recognition-enabled surveillance
systems are used effectively in public spaces with high population density to identify suspects. However,
researchers highlight risks related to the quality of source data, the adaptability of algorithms to different
ethnic and age groups, and the possibility of biometric data forgery.

In Kazakhstan, a trend toward digitalization in the law enforcement system is evident. Programs such as
Smart Nur-Sultan and Smart Almaty represent visible efforts to integrate ICT into urban governance.
However, their application within the forensic domain remains underdeveloped.

Critical Evaluation of Technological Effectiveness

Although modern methods of identification offer high levels of accuracy, their practical implementation
depends on several factors:

Data quality and accessibility: The reliability of surveillance and biometric identification largely
depends on the quality of the input images and the conditions under which they are captured.

Data processing speed: The growing volume of data requires rapid analysis and powerful computational
capacity from law enforcement agencies.

False data and cybersecurity threats: While modern technologies enhance identification processes, they
also make it possible to forge biometric traits. This raises the risk of database breaches, personal data leaks,
and manipulation of digital evidence.

Therefore, improving the effectiveness of ICT in forensics requires not only the enhancement of
algorithms, but also stronger cybersecurity measures, greater transparency in data processing procedures, and
tighter control over their application.

Legal and Ethical Aspects

The widespread adoption of digital identification systems requires a fundamental revision of the legal
framework. In Kazakhstan, legislative acts concerning the protection of personal data and the use of
biometric technologies are not yet fully aligned with the current challenges of digital forensics. Key legal
concerns include:

Defining the procedures for the collection, storage, and processing of biometric data;

Establishing limits on state intrusion into individuals’ private lives;

Ensuring transparency in the application of surveillance and facial recognition technologies.

From an ethical perspective, it is crucial to maintain a balance between public safety and the protection
of individual rights. In China, for instance, the excessive use of surveillance has sparked concerns about a
mass monitoring system, whereas EU countries apply strict regulations under the General Data Protection
Regulation (GDPR). For Kazakhstan, it is essential not only to develop mechanisms for the effective use of
identification technologies, but also to create systems that do not infringe on citizens’ rights. This includes
the implementation of independent monitoring and the development of clear usage protocols.

Key smart city technologies used in forensics:

— Al-powered video surveillance — cameras with facial recognition and automatic behavior analysis;
[5; 5].

— biometric identification — fingerprints, iris, voice characteristics;

— Big data analysis systems — monitoring digital traces, including mobile devices and social net-
works;

— Automated video surveillance systems for public places — monitoring crowds, identifying suspi-
cious actions.

Research has shown that the use of ICT in law enforcement significantly increases the efficiency of
identification of individuals, reduces the likelihood of identification errors and increases the speed of re-
sponse. However, there are certain challenges, such as the protection of personal data, the accuracy of identi-
fication algorithms and their adaptation to the conditions of a particular country.

For further development of the “Smart City”” concept in forensics, it is necessary to improve the regula-
tory framework, introduce mechanisms for monitoring compliance with citizens’ rights, and standardize the
methodology for introducing ICT into the personal identification system.

The main laws regulating the ICT sector and personal data protection in Kazakhstan are:

— The Law of the Republic of Kazakhstan “On Personal Data and Their Protection” (Ne 94-V dated
May 21, 2013) regulates the issues of collection, processing and protection of personal data of citizens;
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— The Law of the Republic of Kazakhstan “On Informatization” (Ne 418-V dated November 24, 2015)
regulates public relations in the field of informatization, including the creation, development and use of
informatization objects;

— The Law of the Republic of Kazakhstan “On Electronic Documents and Electronic Digital Signa-
tures” (January 7, 2003, Ne 370-11) establishes the legal basis for the use of electronic documents and elec-
tronic digital signatures.

These legislative acts form the basis for regulating digital technologies and protecting personal data in
the country. However, despite the existing legal framework, a single standard for integrating biometric data
into law enforcement information systems has not yet been developed, which indicates the need for further
improvement of legal regulation.

It is necessary to comprehensively modernize legal instruments for regulating digital technologies, de-
velop a unified standard for integrating public and private databases, and implement cybersecurity measures
to protect information from unauthorized access.

International experience in regulating digital identification technologies demonstrates various ap-
proaches to ensuring a balance between the effectiveness of law enforcement and the protection of citizens’
rights.

European Union: Since 2018, the General Data Protection Regulation (GDPR) has imposed strict re-
guirements on the processing of personal and biometric data. This regulation requires citizens to obtain ex-
plicit consent for the collection and processing of their data and provides for the “right to be forgotten”. The
use of automated facial recognition systems in public places is prohibited, except in cases of threat to nation-
al security.

The USA: There is no federal regulation of biometric data, but some states use local laws. The Califor-
nia Consumer Privacy Act (CCPA) requires transparency when collecting personal data, while the Illinois
Biometric Information Privacy Act (BIPA) requires companies to obtain consent before collecting people’s
biometric data and that the information not be disclosed to third parties without authorization.

Chinese People’s Republic. The country widely uses a facial recognition system integrated with the na-
tional social credit system. Biometric technologies are actively used to identify citizens in public places, on
transport, in the banking sector and in law enforcement agencies. Compared to the EU and the US, Chinese
legislation does not impose significant restrictions on the protection of personal data, which allows the state
to widely use personal identification technologies.

An analysis of international experience shows that Kazakhstan needs to develop its own regulatory
model that takes into account national security requirements and principles of personal data protection. The
optimal solution may be to adapt the best international practices, including the European approach to protect-
ing biometric information and the American local regulatory system.

Analysis and empirical research

Comparative Analysis of the Implementation of Smart City Technologies in Different Countries

1. People’s Republic of China. China is a world leader in the use of personal identification technologies
in law enforcement. As part of the national project “Sharp Eye”, more than 600 million video surveillance
cameras equipped with facial recognition and analytical functions applied to behavioral data have been in-
stalled. Artificial intelligence makes it possible to predict crimes, detect offenses and quickly identify sus-
pects. However, the widespread use of digital surveillance raises issues of privacy of personal data and gov-
ernment oversight.

2. The United States of America. In the United States, personal identification technologies are widely
used, but they are accompanied by strict legal regulations. In some states (for example, California), the use of
facial recognition technologies by the police is prohibited due to the high probability of errors. In addition,
the Federal Bureau of Investigation (FBI) actively uses the Next Generation Identification (NGI) system,
which stores more than 165 million biometric data. This will help improve the efficiency of law enforcement
investigative activities.

3. European Union. EU countries are seeking to find a balance between the efficiency of digital tech-
nologies and the protection of personal data. In 2022, the European Parliament proposed a draft law on Al
that would impose strict requirements on the use of artificial intelligence in personal identification processes.
Automatic real-time facial recognition is prohibited in public places and is only permitted in cases of a threat
to national security.

4. Republic of Kazakhstan. Digitalization of law enforcement agencies in Kazakhstan is developing rap-
idly. The Smart City projects in Astana and Almaty involve the integration of intelligent video surveillance
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and data analysis systems into the infrastructure of the Ministry of Internal Affairs [6]. However, the country
has not yet adopted a single regulatory legal act governing the use of biometric identification. This indicates
the need to develop a legislative framework that determines the procedure for using personal identification
technologies.

Improving legal regulation

— The modern world is rapidly changing under the influence of digital technologies [7; 150]. To effec-
tively use identification technologies in law enforcement agencies, it is necessary to implement the following
measures:

— develop a unified law on the use of biometric data, which should clearly regulate the procedure for
collecting, storing and processing information;

— introduce state control mechanisms in identification systems, which will prevent violations and ille-
gal use;

— develop standards for the ethical use of information and communication technologies (ICT) in foren-
sics, which should ensure a balance between the effectiveness of the investigation and the protection of citi-
zens’ rights.

Adaptation of foreign experience in Kazakhstan

For the successful implementation of “smart city” technologies in the personal identification system,
Kazakhstan needs to take into account international experience:

— Study of China’s experience in the large-scale use of video surveillance systems in compliance with
the principles of personal data protection;

— Application of the European Union’s experience in regulating biometric identification and imple-
menting standards of transparency in the use of technologies;

— Analysis of the model for integrating American biometric databases with law enforcement agencies.

The Impact of Digital Transformation on the Future of Forensic Practice

As technology advances, forensic science faces new challenges:

— training specialists in digital forensics and big data analysis;

— developing methods to combat cybercrime aimed at hacking identification systems;

— implementing a national digital security program that includes measures to protect personal data and
prevent illegal use of technology.

Thus, within the framework of the Smart City concept, the development of ICT is becoming an im-
portant tool in forensics. However, for their effective use, a comprehensive approach is needed, including
improving the regulatory framework, introducing advanced technologies and increasing the digital literacy of
industry specialists.

Conclusions

Modern information and communication technologies, thanks to their integration into the concept of the
“Smart City”, play an important role in the field of forensics, providing new ways of a personal identifica-
tion. The development of intelligent video surveillance systems, biometric identification, digital fingerprint-
ing and big data analysis has significantly increased the accuracy and speed of identification processes [8].
However, the implementation of these technologies is accompanied by a number of problems, such as data
security, adaptation of algorithms, as well as their legal and ethical application.

An analysis of international experience shows that different countries use different models for regulat-
ing personal identification technologies. While the European Union has limited the use of facial recognition
systems in public places, China, on the contrary, is actively developing centralized surveillance platforms,
and the United States uses local regulatory measures at the level of individual states in this area. Kazakhstan
needs to develop a balanced regulatory system that takes into account advanced international experience and
national specifics.

In addition, the development of artificial intelligence and machine learning technologies opens up new
prospects for forensics. Modern algorithms allow us to reduce the number of errors in face recognition, in-
crease the accuracy of identification and expand the capabilities of digital trace analysis. However, the effec-
tive use of these technologies requires constant updating of cybersecurity methods, which in turn requires the
development of a comprehensive information security strategy.

Information and communication technologies (ICT) are fundamentally transforming methods of per-
sonal identification in forensic practice. The methods and technological solutions examined in this study
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demonstrate that the use of ICT enhances both the accuracy and speed of identification, reduces the influence
of human error, and minimizes the likelihood of mistakes. However, large-scale implementation is accompa-
nied by legal, technical, and ethical challenges.

Key Findings:

ICT as a tool for forensic identification — video analytics, biometric systems, digital traces, and artifi-
cial intelligence algorithms have become integral components of modern law enforcement. These technolo-
gies support not only rapid crime investigations but also proactive crime prevention.

Legal, technical, and ethical constraints — legislation in Kazakhstan and other countries must adapt to
the new realities of digital forensics. The protection of personal data, the legality of biometric data collection
and use, and the risks of misuse by public and private entities remain critical concerns.

Prospective directions for development — enhancing multifactor identification systems, updating the
regulatory framework, strengthening cybersecurity, and integrating data from multiple sources will contrib-
ute to the effective application of ICT in forensics.

Practical Significance of the Research:

For law enforcement agencies — to improve identification methods, accelerate investigation processes,
and increase crime detection rates.

For technology developers — to create more accurate, reliable, and secure identification systems.

For legislators and legal experts — to develop a sound legal framework that ensures the lawful use of
ICT in forensic practice.

For the academic community — to further develop new theoretical and methodological approaches in
digital forensics.

Final Evaluation

The integration of smart city technologies into forensic identification systems offers significant poten-
tial, but requires a comprehensive approach to address technical, legal, and ethical issues. In the future, it
will be necessary not only to improve recognition algorithms but also to ensure the transparency of their ap-
plication and the protection of citizens’ personal data.

Thus, the digitalization of forensic science is not only a technological but also a social process. The
synergy of technological innovation, legal regulation, and ethical standards can foster a balanced identifica-
tion system — one that ensures public safety while safeguarding individual rights.

Ethical aspects of the use of information and communication technologies also remain an important ar-
ea for further development. The use of digital technologies should be carried out in accordance with the prin-
ciples of non-discrimination, transparency and respect for the rights of citizens [9]. Government agencies, the
scientific community and technology companies need to collaborate to develop standards [10] that ensure a
balance between effective law enforcement and the protection of personal data.

Based on the conducted research, the following main areas of further development can be identified:

1. Technical improvements — development of machine learning algorithms, increasing the accuracy of
face recognition, improving cybersecurity systems.

2. Methodological solutions — unification of forensic identification methods, adaptation of internation-
al experience, expansion of digital data analysis tools.

3. Practical implementation — implementation of pilot projects, advanced training of specialists, devel-
opment of interdepartmental cooperation in the field of personal identification.

In the context of digitalization, the future of forensics depends on the successful integration of Smart
City technologies into the activities of law enforcement agencies. Only a comprehensive approach that in-
cludes technological, legal and methodological aspects will make it possible to achieve significant progress
in ensuring public safety.

Thus, ICT within the framework of the Smart City concept is a powerful tool for future forensics. Their
effective use requires a comprehensive approach, including legal regulation, technical improvements, data
protection and compliance with ethical standards. Only if these conditions are met will it be possible to cre-
ate a reliable and fair identification system that will contribute to strengthening law and order and public
safety.
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A.B. lockanosa, E.H. beranmmes

7Keke 0achIH aHBIKTAY KyleciHaeri «AKBLIABI KAJ1a» aKNapaTThIK-
KOMMYHHUKAINSUIBIK TEXHOJOTUSIJIAPbI: KPUMUHAJIMCTUKAJBIK ACTIEKT

Makamana «Axpurgel Kana» (Smart City) TyKBIpbIMIaMachkl asiChIHIA aKIapaTThIK-KOMMYHUKAIHSUIBIK
texHonorusuapasl (AKT) kpuMHUHAIMCTHKANIBIK MIPAKTHKAAA KOJJAaHy MYMKIHAIKTepl TajgaHraH. Ocipece,
OeiiHeOaKbUIAYABIH  WHTEJUIEKTYaJIbl OKYHelepiH, MaIlMHANBIK OKBITY QITOPHUTMJIEpiH, OYJITTHIK
ecenTeyiepai )oHe OMOMETPHUSIIBIK TEXHOJIOT HsUIapAbl KYKBIK KOPFay OpraHIapbIHbIH XKeJel opeKeT eTyl MeH
JKeke 0acThl 0N aHBIKTAaybIH )KaKcapTy MaKcaThIHJA MaiifanaHy Moceneaepi KapacThIpbUFaH. MeMIIeKeTTiK
JKOHE JKeKe YHbIMIAp/bIH ACPEKKOPJIAPbIMEH HMHTETpalMsUIaHFaH aBTOMATTAHIBIPbUIFaH OCT-ONMeTTI TaHy
JKYHeNepiHiH MYMKIHIIKTepi MEH OJapIsl HOPMATHBTIK-KYKBIKTHIK JKOHE TEXHHKAJIBIK aCHEKTLIEepai ecKepe
OTHIPBIN JIAMBITY TIEpCIEKTHBAIapbl 3epTTenreH. Makanana kpumuHanuctukagarsl AKT-Hbl KonnaHy
epeKIIeNiKTepi KapacThIpbUIFaH, OHBIH immniHae jxacanabl nHTeuiekT (OKUW) meH yikeH aepekrtepni Tanpay
apKBUTBIl i37ieyJeri TyJFamap/isl aHbIKTay, KbIIMBICTapIbIH AJIABIH ally JKOHE KYKbIK KOpFay OpraHaapsl
JKYMBICBIHBIH alIBIKTBIFBIH apTTHIPY Macenenepi 3epaencHreH. LIupiblK TeXHONOTHSIapAbH KbUIMBICTHI
alryIarel JKOHE KOFAMIBIK KAyilCi3MiKTI KaMTaMachl3 eTyAeri THIMIUTITIH JOJICNICUTIH CTATHCTUKAIIBIK
MaJiMeTTep KenTipiireH. KpuMUHaINCTHKAIBIK ColiKecTeHAIpY OaphIChIHIa Ka3ipri 3aMaHFbl OeifHeOaKpLIay
JKydenepi MeH oJapAblH (YHKIMOHAIIBIK MYMKIHIIKTEp1 cunaTttanrad. JKeke 6acTbl aHBIKTaYIbIH AP PIBIK
wiatGopManapblH  Opi  Kapail JKaHFBIPTY JKOHE CTaHAapTTay, oOJlapibl YITTHIK AEPeKKOpIapMeH
MHTETpaNUsIIay JKOHE KEKe JEepeKTepli KOpray MeXaHU3MJEpiH KeTUmipy KaxerTiriri HerizmenreH. JKU
HETi3iHAe YITTHIK OeifHeOaKpuIay >KYHeciH Kypy HepCleKTHBajapbl KapacThIPBUIFAH, OYJT KYKBIK KOpFay
OpTaHJapbIHBIH JKEIEN OpeKeT eTyiH KYIISWTIN, CoMKecTeHAipyaeri KaTelmiKTepAi a3alTyFa JKoHe
KPUMUHAJIHNCTUKAIIBIK TAJIay 9J1iCTePiH KEeTIaipyre MyMKiHIiK Gepei.

Kinm ces3dep: akmapaTThIK-KOMMYHHKAIMSUIBIK TEXHOJIOTHSUIIAP, JKeKe 0acThl aHBIKTAay, KPUMHHAIHCTHKA,
«AKBUIIBI Kalay, »JKacaHIbl HHTEJUISKT, UMOPIBIK Kayincizaik, OeitHeOakpuiay, OHOMETPHSIIBIK
ColikeCTeHIIPY, NUMPIBIK KPIMHUHAIHNCTHKE, YIKEH IePeKTepIi Talaay.

A.B. lockanosa, E.H. beranmmes

NHpopMannoHHO-KOMMYHUKANUOHHBIE TEXHOJIOIMH «YMHOI'0 IOpPoJ1a» B cUCTeMe
YCTAHOBJICHUS JIMYHOCTH: KPUMUHATUCTHYCCKHH aCIEKT

B crathe AHAJIM3UPYIOTCS BO3MOXHOCTHU NMPHUMEHECHUSA I/IH(bOpMaLlI/IOHHO-KOMMyHI/IKa]_II/IOHH])IX TEXHOJIOTUM
(UKT) B KpUMHHAINCTUYECKOW MPAaKTHKE B paMKax KoHuenuuu «YMHoro ropozaa» (Smart City). Ocoboe
BHUMAaHUE YJCISETCS HCIOJIb30BAHUIO MHTEIUICKTYalbHBIX CHCTEM BHIACOMOHHTODHHIA, aJIrOPUTMOB Ma-
MIMHHOTO 00y4eHHs, 00JIauHbIX BBIYHUCICHAN W OMOMETPHYECKHX TEXHOJIOTHH IUIS MOBBIIICHUS TOYHOCTH
UIeHTH()UKAIUY JTMIHOCTH U ONEPATUBHOCTH PEarMpOBaHMS IMPABOOXPAaHHUTEIBHBIX opraHoB. Vccmemyercs
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MHTErpalys aBTOMaTH3MPOBAHHbIX CHCTEM PACIO3HABAHMS JIUL C 0a3aMH JaHHbBIX FOCYJapCTBEHHBIX M 4acT-
HBIX OpPraHH3allui, a TAKXKE MEPCIICKTHBBI UX PA3BUTHA C y4€TOM HOPMATHUBHO-TIPABOBBIX U TEXHUYECKHUX aC-
nekToB. PaccmarpuBaroTcs KpUMHHaIMCTHYeckue acnektsl npumeHenuss KT B mporecce ycTaHOBIICHHS
JMYHOCTH, BKIIOYAsl HCIIOJNB30BaHUE MCKyccTBeHHOTo mHTewiekTa (M) m aHamm3a OoNbIIMX NaHHBIX UIS
BBIIBJICHUS] Pa3bICKUBAEMBIX JIUII, TPEIOTBPAIIEHHS IPECTYIUICHHH M TOBBILCHUS MPO3PAdHOCTH PaOOTHI
MPaBOOXPAHHUTEIBHBIX CTPYKTYp. [IpHBeNeHBI cTaTHCTHUECKHE JaHHBIE, TTOATBEepKIaromue 3pQEeKTHBHOCTD
(POBBIX TEXHOJOTHH B PaCKPHITUH NPECTYIUIEHHUH M o0ecrieueHHH o0niecTBeHHoN Ge3omacHocTH. Omuca-
HbI COBPEMEHHbIE CHCTEMBI BUJICOHAOIIOICHHS ¥ MX (DYHKIHMOHAIBHBIE BO3MOXKHOCTH B IIPOLIECCe KPUMHUHA-
nmucTHYeckoi naeHTHdukanuu. OO60CHOBaHA HEOOXOOMMOCTh JalbHEHIell MOJEpHU3ALUHN U CTaHAAPTU3A-
i LQPOBBIX MIaTGOopM UICHTUUKAIMH, BKIIIOYas UX MHTETPALUIO ¢ HALMOHAIBHBIMU 0a3aMH JAQHHBIX
pa3BUTHEM MEXaHMU3MOB 3allUTHl NEPCOHAIBHON HH(MOpMAIMU. PaccMOTpEHbI NEPCIEKTUBBI CO3AAHUS €U~
HOHM HaIlMOHAJIFHOW CHCTEMBI BHJICOMOHUTOpPHHTa Ha ocHOBe MM, KoTopas oOecriednT MOBBIICHUE OIepa-
THUBHOCTH PEarupoBaHUs, CHIDKEHHE OMIMOOK MACHTU(HKAIMN M yCOBEPIICHCTBOBAHHE METOJOB KPUMHHA-
JIMCTHYECKOTO aHaNIN3a.

Kniouesvie cnosa: nHGOPMAIMOHHO-KOMMYHUKAIMOHHBIE TEXHOJIOTHH, YCTAaHOBJIEHHE JINYHOCTH, KPUMHHA-
JIMCTHKA, «YMHBIH TOpO/», HCKYCCTBEHHBIH MHTEIUICKT, IM(ppoBasi 6€30MacHOCTh, BUACOMOHUTOPHHT, OHO-
MeTpudecKast HISHTUGUKAIWS, I(poBas KPUMUHAINCTHKA, AaHATIN3 OONBIINX JaHHBIX.
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HekoTopble akTyajibHbIe BONPOCHI MPUMEHEHHS TEMIIOPAJIbHBIX HOPM K paHee
3aKJII0YeHHBIM KOHTPAKTaAM HA HeJAPONOoJb30BaHHe

CraThpsl IOCBSIICHA aKTyalbHBIM BOIIPOCAM NPUMEHEHUS OOIINX U CIIENHAIBHBIX TEMIIOPAITBHBIX HOPM K pa-
Hee 3aKII0YCHHBIM KOHTPAaKTaM Ha HeApoIoib3oBanue B Pecriyonuke Kazaxcran. B Heli 000CHOBaHO, YTO U3
TaKWX KOHTPAKTOB BO3HUKIIM M MOTYT BO3HHKATh B Pa3HbIC MEPHOJBI HE OJHO, & MHOTOYHCICHHBIE U CaMBble
pa3Hble MPaBOOTHOMICHNS, B TOM Yuciie mociie BerymuieHus B cury Konekca PK ot 27.12.2017 r. «O Henmpax
U HEIPOIOIb30BaHUMY. [IaHHBIH KOIEKC NMPeayCMaTpUBACT CIICHHANbHBIEC IOJNIOKEHHUS O MPUMEHEHHH €Tro
HOPM K OTHOIIEHHMSAM U3 paHee 3aKIIOYEHHBIX KOHTPAKTOB, BOHUKAIOLIMM II0CJTE BCTYIUIEHHS €r0 B CHILY.
ITepeyeHb MPUMEHMMBIX K TAKMM OTHOIICHUSIM HOPM COAEpXHUTCs B 1. 3 ¢T. 277. B crathe 060CHOBaHO, 4TO
HpPU X NPUMEHEHHN HEOOXOIMMO YYUTHIBATh CTAaOMIM3MPOBAHHBIE YCIOBHS paHee 3aKIIOYEHHBIX KOHTPAK-
TOB, a TAK)Ke MCKIIOYECHUs], HA KOTOpBIE TapaHTHH CTAOMJIBHOCTH He pacmnpocTpaHsiorcs. Takke 000CHOBBI-
BAETCS, YTO MPHOPUTET TEMIIOPATIBHBIX HOPM, NMPEAYCMOTPeHHBIX Komekcom o Henpax, He HCKIII0YaeT MpH-
MEHEHHE K paHee 3aKII0U€HHBIM KOHTPAaKTaM TeMIOpalIbHBIX HOpM, yctaHoBieHHbIX B 'K PK, B yactHoCTH,
K TeM, OTHOIIIEHHSM, KOTOpBIe He yperynupoBaHbl Kogexcom. Takxke 000CHOBaHO, YTO MPOOIEMHBIM BOIIPO-
COM JUIsl paHee 3aKIIOYEHHBIX KOHTPAKTOB SIBIISIETCS BONIPOC O CTAOMIM3aIMK 3aKOHOJATENHCTBA, AEHCTBO-
BaBILIErO HA MOMEHT 3aKJIIOUEHHS KOHTPAKTOB.

Knrouesvle cnosa: OGU.[I/IC 1 Cri€lraJIbHbIC TEMIIOPAJIBHBIE HOPMBI, IPUMEHCHUE K PAHEC 3aKITIOUYCHHBIM KOH-
TpaKTaM Ha HEAPOINOJIb30BaHUE U3MCHCHHIA 3aKOHOZATEIbCTBA, IrapaHTUU CTaOUIILHOCTH KOHTPAKTOB Ha HE-
JAPOTIOJIb30BAHUE.

Beeoenue

3akoHoxarenbcTBO Pecnyonukn Kazaxcran o Heapax v HEJPONOIb30BAHUH MPOIIO HECKOIBKO 3TANOB
ctanoBieHus U pa3BuTHs. OnauM u3 nepBeix 0bi1 Komexc PK «O Heapax u mepepaboTke MUHEPAIHHOTO
CBIpbs», NpuHATHI BepxoBHbeiM CoBetoMm 30 mas 1992 r. B mocneayromem Obimu mpunsaTsl: Yka3 Ilpesu-
nenrta PK ot 18.04.1994 Ne 1662 «O HedTsaHbIX onepauusix», Yka3 [Ipesunenta PK, umeronmii cuiry 3akoHa
ot 5.04.1994 1. Ne 1637 «O IOMONHUTENBHBIX MEpax MO YIOPSIOUEHHUIO HEAPOIIOIb30BaHUSI JIJIsl TE0IO0THYe-
CKOT'0 M3Y4YeHHS U ITOOBIYM MOJIE3HBIX HCKOMaeMbIx». Hanbomee 3HaunMBIX B HCTOPUU Pa3BUTHS 3aKOHOA-
TenbeTBa Obun Ykaszel IIpesunenta PK, nmeromue cuny 3akona, ot 28.06.1995 r. «O HedTn» (nanee —
VYka3 win 3akoH o HehTH) 1 oT 27.01.1996 r. «O Heapax ¥ HEAPOIOJIb30BaHUNY (Hajiee — YKa3 win 3aKoH
o Hezapax 1996 r.). B nepuon aeiictBus Ykasa o Hehtu 1 YKaza o Heapax B KazaxcraHne ObLIM 3aKITIOYCHBI
OOJIBIIMHCTBO HanboJjee KPYIHBIX KOHTPAKTOB, B TOM YHMCIIE Ha OCYIIECTBICHHE HEPTAHBIX onepanuid. JlaH-
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HekoTopble akTyanbHble BONPOCHI MPUMEHEHUS. ..

HbIe YKa3bl, KOTOpbIe ObUTH neperMeHoBaHbl B 2004 T. B 3aKOHBI, YTPATUIIM CHITY B CBSI3U C BCTYIUICHHEM B
cury 3akoHa PK ot 24.06.2010 r. «O Heapax u HEAPONOIp30BaHUMY (nanee — 3akoH o Heapax 2010 1.). B
Hactosmee BpeMs B Kazaxcrane nefictByer Komexc ot 27.12.2017 r. «O Henpax u HeApOIIOIb30BaHUM (Ha-
nee — Kopeke o Henpax).

B cBs13u ¢ U3T0KEHHBIM OJTHUM M3 aKTyaJbHBIX BOIIPOCOB OCTAETCS O MPUMEHEHNE N3MEHEHHH 3aKOHO-
IaTeNbCTBA O HEApaxX M TPa)KTaHCKOTO 3aKOHO/JATENhCTBA K paHee 3aKIFOYEHHBIM KOHTPaKTaM Ha HeApo-
nonp3oBaHue. B Hacrosimee Bpemsi B Kazaxcrane AGHCTBYIOT psii KOHTPAKTOB, KOTOPbIE OBUIN 3aKITIOYCHEI
10 BeTyruieHus B cuity Kozmekca o Heapax (anee — paHee 3aK/IIOYCHHBbIE KOHTPaKThl). Ha mpakTuke gomnro-
CPOYHBIE KOHTPAKTHI HAa HEAPOTIOIH30BAHNE IIEPEKUBAIOT» HE OJIWH ATAIl pe)OPMUPOBAHUS 3aKOHOIATENb-
ctBa. ['apanTiy cTaOMIFHOCTH YCIOBUN HEIPOIIOIB30BAHUS JIJIsl HHBECTOPA B ATOM CBS3U SBISAETCS OJHUM
13 BaYKHBIX BOIIPOCOB.

CrnemyeT OTMETHTD, YTO U3 PaHee 3aKITF0UYEHHBIX KOHTPAKTOB HA HEPOTIOIH30BAHNE MTOCIIE BCTYIICHHS
B crury Kojiekca o Heppax BOHHKAOT M MOTYT BO3HHKATh MHOTOYHCIEHHBIE U Pa3HOOOpa3HbIE OTHOIICHMS.
KonTpakt Ha Heapomonb30BaHHE HE SABISETCS OCHOBAaHMEM JUIsl BO3HUKHOBEHHS OJHOTO €IMHCTBEHHOIO
KOHTPAaKTHOTO NPaBOOTHOIIEHUS. M3 HEro MoxeT BO3HMKATh KOMIUIEKC Pa3HBIX MPaBOOTHOIICHUH, TPHYEM
B pa3HbIE NIEpHOIbl BpEMEHH U Pa3HOTO XapakTepa. Hampumep, 3To MOTYT OBITH OTHOIIEHHUS 10 HCIIOJTHEHUIO
OTIpE/IeNICHHBIX 0053aTeNBLCTB 3a TEKYIIUH TO/1 WM KBapTall; OTHOLICHHUS, BOSHUKAIOUIHNE B CBS3H C Hapylle-
HUEM KOHKPETHOTO 00s3aTeNIbCTBA 33 ONpPEeNICHHBIH MEPUO]; OTHOIICHHS MO PACTOPKEHUIO KOHTPAKTa 32
HE yCTpaHEeHHEe KOHKPETHBIX HapyIeHUH u Ap. Tak, OTHOMIEHHS 110 MCTIOTHEHUIO 0053aTeIbhCTBA 110 BHYTPH-
CTpaHOBOW LIEHHOCTH B paboTax M ycCIyrax, KOTOpbIe paHee Ha3bIBAUCh 005A3aTEIbCTBAMH IO Ka3aXCTaH-
CKOMY WJII MECTHOMY COZCP)KaHHUIO, M OTHOLICHUSI TI0 UCTIOJIHEHHUIO 00513aTeIbCTBA MO0 00bEeMY JTOOBIYH IO~
JIE3HOTO MCKOIIAEMOT0 32 OIPEIEICHHBIN MePHO]] — 3TO pa3HbIe OTHOIIEHUS. Takue OTHOIICHHUS MOTYT BO3-
HUKAaTh KaK J0 BCTYIUICHHUS B CHUTY COOTBETCTBYIOIINX HOpM Kozmekca o Heapax, Tak U moce.

Hopmel, onpenensiomue aeiicTBe HOPM aKTUBHBIX aKTOB BO BPEMEHH, B HayKe MMEHYIOTCS TEMIIO-
panbHBIMU HOpMaMmH [ 1]. Takue HOPMBI MOTYT OBITH OOIIIMMH HJTH CIIEIIMANBHBIME [2; 36].

OO6mwuit mogxox 3akperieH B cT. 43 3akoHa PK ot 06.04.2016 r. «O mpaBoBBIX akTax» (Ianee — 3aKkoH
0 MPABOBBIX aKTax), 3aKJII0OYAETCS B TOM, YTO HOPMATHBHO-TIPABOBOM aKT HE MMEET OOpaTHOW CHJIBI, 3 HC-
KIJIFOUEHHEM OTAEIBHBIX ClydaeB. Tak corjacHo M. 1 yka3aHHOW CTaThM JIEHCTBHE HOPMATUBHOTO MPABOBOTO
aKTa He pacHpoCTpaHsIeTcs Ha OTHOIIEHUS, BO3HUKIIKE JI0 €r0 BBEACHUS B JeiicTBrue. B m. 2 mpemxycmorpe-
HO, YTO MCKITIOYESHHS U3 3TOTO MPaBUIIA MPEICTABISIFOT CIIydau, KOria 00paTHas Cruila HOPMaTHBHOTO TPaBO-
BOT'O aKTa WU €ro YacTH NMPeIyCMOTPEHa UM CAMHUM WJIM aKTOM O BBEJICHHH B JIEHCTBHE HOPMAaTUBHOTO Ipa-
BOBOT0 aKTa, a TAK)KE KOT/Ia MOCIIEAHAN NCKITI0YaeT 00S3aHHOCTH, BO3JIOKEHHBIE HA TPaXK/IaH, WX yITydIlia-
eT WX TonokeHue. B myHkTax 3 u 4 yka3zaHHOW CTaThU NMPU3HAHBI HE UMEIOIIUMU OOPATHOW CHIIBI 3aKOHBI,
BO3JIAaraolie HOBbIe O053aHHOCTH HA TPAKAAH WM YXy/IIAIONINE UX MOJIOKEHNE, 8 TAK)KE 3aKOHBI, ycTa-
HABJIMBAIONINE WU YCHIUBAIOIIUE OTBETCTBEHHOCTh. O01Ias TeMIopaibHas HOpMa IpeyCMOTPEHA TaKkKe B
ct. 4T'K.

Kogmekc o Henpax He MpeAycMaTpUBAET CIIEIUANBHBIX HOPM O NMPHUMEHEHUH €ro TOJOXEeHHWH K KOH-
TPaKkTHBIM WJIM JIMIIEH3MOHHO-KOHTPAKTHBIM OTHOIIEHHUSIM, BO3HUKIIUM JI0 €r0 BBEJIEHHUS B JIEHCTBHUE, TO
ecTh 00 oOparHOil cuiie. COOTBETCTBEHHO, MOYHO II0JIaraTh, YTO OH HE TOJUICKHUT MPUMEHEHHIO K TaKUM
OTHOILIEHUAM. UTO KacaeTcs OTHOIIEHHH 10 PaHee 3aKIF0UYEHHBIM KOHTPAKTaM, KOTOPbIE BOSHUKIIN U MOTYT
BO3HUKHYTH TOCTIE BBeleHUs B JeiicTBre Komekca o HeApax, TO CleAyeT OTMETUTh, YTO, B OTJIMYHE OT TO-
nokeHud . 1 cT. 43 3akoHa 0 MpaBOBLIX akTaxX, Kogekc mpeaycMaTpuBaeT CrienuaabHbIe HOPMBI, COTIIaCHO
KOTOPBIM HE BCE €0 MOJOXKEHMSI IPUMEHSAIOTCA K TAKUM OTHOLLIEHUSM.

Mamepuanst u Mmemoost

B crarpe ncnonp3oBaHB HOpMaTHUBHBIE MpaBOBbIe akThl PecryOnmku Kazaxcran, perynupyromie ot-
HOILIEeHUs B chepe HEAPOIOIB30BAHMUS, 3aKOHONATENBCTBO O JICHCTBUM HOPMATHBHBIX MPABOBBIX aKTOB BO
BpPEMEHH, O CTaOMIIM3alK YCIIOBUI HEAPOIIOIB30BaHMS, a TAKKE JOKTPUHAIBHBIE HCTOUHUKH IO BOIPOCaM
MIPaBOBBIX HOPMaX, UX KJIAaCCH(PHUKAINH, TEMIIOPATIHHBIX HOPMaxX U CTaOMIHLHOCTH 3aKOHOAATENhCTBA B cepe
HeponoJbp30BaHus. [IpobnemMHbIe BOIPOCH! CBS3aHBI C ONpPENEIEHHEM COOTHOIICHHUS OOIIMX U CHelralb-
HBIX TEMIIOPAJBHBIX HOPM JUISl IPUMEHEHUS K OTHOLIEHUSM, BOZHUKAIOIIUM U3 PaHEE 3aKIIOYEHHBIX KOH-
TPaKTOB HAa HEAPOIOJb30BaHHE. METOA0JOTUMYECKYH0 OCHOBY HMCCIEJOBAHUS COCTABIISIFOT METO/ABI CHUCTEM-
HOTO TIO3HAHUSI, (POPMATHLHO-IOPHIUIECKOTO U CPABHUTEILHO-TIPABOBOTO UCCIIEIOBAHUSL.

Cepus «[lMpaBo». 2025, 30, 2(118) 135



K.M. Unbsacosa, .T. Ka3uesa, [.A. AnuxaHoBa

Pesyromameut

Konexc o meapax Bctymuin B cmry ¢ 29.06.2018 1., 32 HCKITIOYEHHEM OTACIHHBIX TOJOXKEHHHA, BCTY-
MUBIINX B CHITy paHee WIN MO3XKe yKazaHHoW natel. [IpuHsTHe u BeTymienne B ciiry nanHoro Komekca 03-
HaMEHOBAJI HOBBIN 3Tall B pa3BUTUH 3aKkoHojaTenscTBa PK 0 Henmpax u Hexpomonb3oBanuu. Komeke o He-
Ipax BBEJ s HOBBIX IMOJIOKEHUH B chepy HEAPOTOIh30BaHMs, B TOM YHCIIE, YCTAHOBIII JIBA PA3HBIX PEXKH-
MOB HEAPOTIONH30BAHUSA, & UMEHHO, KOHTPAKTHBIH — IS Pa3BEIKH W JOOBIYU YTIIEBOAOPOIOB M JOOBIYH
ypaHa, JUIICH3UOHHBIA — JJI OCTAJIbHBIX BHUJIOB OIEPAIUil 10 HEAPOIOJIb30BaHUI0, HCKITIOYHIT TCHICP Kak
HEMPO3payvHblid CIIOCO0 MPOBEIACHHS TOPTOB, MPEAYCMOTPEI TAKOW HOBBIH BHUJI ONEPAIMid MO HEAPOTOIH30-
BaHUIO KaK CTapaTeIbCTBO, BBEJ MOATOTOBUTENBHBIA MEPHO MEXKAY ATAllaMU Pa3BeAKH U JOOBIYH U MHOTOE
npyroe. B cBsi3u ¢ 9TuM, U1 paHee 3aKII0UYEHHBIX KOHTPAKTOB Ha HEIPOIIONB30BaHUE aKTyaJeH BOMPOC O
MPUMEHCHUHU K OTHOILICHHUSM, BOSHUKAIOIIUM U3 TAKMX KOHTPAKTOB, NoJoxeHui Kojekca o Helpax v u3Me-
HEHUI TPaKAAHCKOTO 3aKOHOATEIBCTBA.

Crnenyet otMeTnTh, uto Kogeke o Heapax mpecTaBiseT coO00 KOMIUIEKCHBIM HOPMAaTHBHBINA TIPaBOBOM
aKT, COJICPIKaIMi YaCTHOIPABOBBIC U MyOIMYHO-TIPABOBbIC HOPMBIL. [l0oJIOKEeHUsT O JCHCTBUM HOPM Tpak-
JAHCKOTO 3aKOHOAATENbCTBA BO BpeMeHH npeaycMoTpensl B cT. 4 'K PK (nanee — I'K). /lanHas crates yc-
TaHABJIMBAET OOIEe IMOJIOKEHHE O TOM, YTO aKThl TPAKIAHCKOTO 3aKOHOJATENhCTBA HE WMEIOT O0paTHOU
CWJIBI ¥ TIPUMEHSIOTCS K OTHOIICHUSM, BOSHHMKIIIUM IOCJIE UX BBEICHUS B JeHcTBHE. [[pUMEHUTEIHLHO OTHO-
IICHH, BOSHUKINNX 70 BBEICHUS B JCHCTBUE aKTa TPAKIAHCKOrO 3aKOHOJATEILCTBA, YCTAHOBICHO, YTO OH
MIPUMEHSETCS K IpaBaM M 0053aHHOCTSM, BOSHUKIIIMM ITOCIIE BBEJIEHUS ero B AelicTBre. OTHOIIEHUS! CTOPOH
[0 IOTOBOPY, 3aKIIFOUEHHOMY IO BBEICHUS B JEHCTBHE aKTa TPaKTAHCKOTO 3aKOHOJIATENILCTBA, PETYIHpPY-
IOTCS B COOTBeTCTBUU cO cTtather 383 I'K.

TakuMm 00pa3oM, crienraibHBIE MTOJIOXKEHHS O MPUMEHEHHH aKTOB IPaKJAHCKOTO 3aKOHO/ATENbCTBA K
OTHOIIIEHUSIM CTOPOH II0 JIOTOBOPY, 3aKIFOYEHHOMY 10 BBEIEHUS B JICHCTBHE TAKOTO aKTa, PETyIUPYIOTCS
crarbeii 383 I'K. B naHHO# cTaThe nmpeaycMOTPEHO O0IIee MOJ0KEHUE O CTAOMIIM3AIUN YCIIOBUH TpaXIaH-
CKO-TIPaBOBBIX J0T0BOpoB. CoriacHo M. 2 yKa3aHHOM CTaTbH, €U MOCTe 3aKJII0OUEHHs JOroBOpa 3aKOHOA-
TEIHCTBOM YCTaHABIMBAIOTCS 00S3aTeNbHBIE ISl CTOPOH MpaBuia, OTIMYAIOIINECS OT T€X, KOTOPBIE IEHCT-
BOBAJIM TIPY 3aKJIIOYEHHUHN JIOTOBOPA, YCIOBHSI 3aKJIIOYEHHOTO JIOTOBOPa COXPAHAIOT CHITY, 32 UCKIIIOUEHHUEM,
KOTJ[a 3aKOHOM YCTaHOBJIEHO, YTO €ro JCHCTBHE PaCHpOCTPaHICTCS Ha OTHOIICHUS, BO3HUKIIKE M3 paHee
3aKJIFOUYEHHBIX JIOTOBOPOB.

B xomMmeHTapusix kK ykasaHHbIM HopMmaMm 'K oTmeuaeTcs, 4To MpUMEHEHHE HOBBIX 3aKOHOJATEINBHBIX
MIpaBUJI, K YCIOBUSAM paHEe 3aKIFOUCHHBIX IOTOBOPOB, BO3MOXKHO TOJBKO B CIyUasx, KOT/Ia 3aKOHOJATEIIbCT-
BOM YCTaHOBIIEHO, YTO €T0 JICWCTBUE PACIIPOCTPAHSAETCS Ha OTHOIICHHS, BO3HUKAIOIINE U3 paHee 3aKII0YeH-
HbIX 10roBOpoB [3; 383]. Ilox mOHATHEM «OTHOILIEHHS, BO3SHUKAIOIINE U3 paHEE 3aKIOYEHHBIX JOTOBOPOBY,
Ha Halll B3MJISJ, MMEIOTCS B BUJY OTHOIICHUS 1O JIOTOBOPY, KOTOPHIC BO3HMKIIM IOCJC BCTYIUICHUS B CHUIY
M3MEHEHUH 3aKOHOJAaTeIbCTBAa. Takue OTHOIIEHUS, [0 O0IIEeMY MPaBHITy, PETYJIUPYIOTCS CTa0UIM3UPOBaH-
HBIMH YCIIOBHSIMH JIOTOBOPA.

U3 storo mpaBmira MOTYT OBITh UCKITIOYEHHSI, KOTOPHIE JOJDKHBI OBITh TPEIyCMOTPEHBI MPU MPUHITHA
M3MEHEHHUH 3aKkoHoareabcTBa. Tak, 3akoHoMm PK ot 10.02.2011 r. Ne 406-1V B 1. 2 ct. 760 I'K ObL1H BHE-
CEHBI M3MCHEHUSI, YCTAHABIMBAIOIINE 3aIPET ISt OAHKOB M3MEHSTh pa3Mep BO3HATPAXKJIEHUS IO BKIAJAaM B
OJTHOCTOPOHHEM IOPSIJIKE, 32 UCKITFOUEHUEM CITyYaeB MPOJJICHHUS CpPOKa BKIIAA, MPETYCMOTPEHHBIX JIOTOBO-
poM OGaHKOBCKOTO BKJIajaa. /[0 Taknx M3MEHEHWH, COTIIACHO II. 2 yYKa3aHHOM cTaThi OaHKM HE BIIPaBe ObLIH
HM3MEHSTh pa3Mep BO3HAIPaXKICHUS I10 BKJIAZaM B OJHOCTOPOHHEM IOPSIKE, €CIIM MHOE HE MPEAYCMOTPEHO
JoroBopoM O0aHkoBckoro Bkiaaa. Crateeit 2 3akoHa PK ot 10.02.2011 r. m3menenus B 1. 2 ct. 760 I'K 6putn
pacipoCcTpaHeHbl M Ha paHee 3aKJIFOUEHHBIC JOTOBOPhI OAHKOBCKOI'O BKJIAAA, YCIOBUS KOTOPBIX JOMYCKAJIN
OJTHOCTOPOHHEE M3MEHEHNe 0aHKOM pa3Mepa BO3HATPAKIEHHUS 110 BKIATY.

K oTHOImeHusM u3 A0roBopa, BOSHUKIIIMM 10 BHECEHHS W3MEHEHUI B 3aKOHOAATEIHCTBO, 110 O0IIEMY
MPaBUIIy HOBOE 3aKOHOAATENHCTBO HE JIOJKHO MPUMEHSTHCH. VICKIIIOUeHHE U3 3TOrO IMpaBUiIa MOTYT OBITh
MPEIyCMOTPEHbBI ITPH BBEICHUH B CHUJTYy HOBOT'O 3aKOHO/ATEILCTRA.

[Ipumepom npuMeHEHHsI U3MEHEHUH 3aKOHO/ATENhCTBA K PaHEE BO3HUKIIUM OTHOIICHUSIM SBISIFOTCS
noJio>keHus 1. § mocraHosJieHnsi BepxosHoro Cosera PecnyOiukn Kasaxcran ot 27 nexadps 1994 r.
«O BBenenuu B aeiicreue I'paxkianckoro Kogexkca Pecnyonuku Ka3zaxcran (o0mast 4acTh)», COTIacHO
KOTOpOMY CyneOHOe MPOM3BOACTBO IO JejiaM O MPEKpaIIeHWH MpaBa COOCTBEHHOCTH MO OCHOBAHMSIM, HE
npenycMoTpeHHbIM ['paxknanckum Komekcom (001mas 4acTs), MOUICKHUT TpekpanieHnto. COOTBETCTBEHHO,
€CJIM OCHOBaHUS JUIA MPEKpaIeHus paBa cCOOCTBEHHOCTH BO3HUKIIM 10 BCTyIuieHnus B cury [’ K u Takue oc-
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HoBanus 'K He mpenycMOTpeHbl, TO K TAKUM OTHOLICHUSIM, €CIIH €CTh CyIeOHBIN CIOp, MPUMEHSIOTCS HOp-
mbl I'K.

OpHUM 13 Ba)XKHBIX aCHEKTOB NMPUMEHEHMS CIIELUAIbHON TEMIIOPaIbHOM HOPMBI, IPEAYCMOTPEHHOH B
cT. 383 I'K, siBsieTcst BOIpOC 0 mpezeiaX pacpoCTpaHeHUs CTa0MIM3allMOHHBIX MOJIOKeHUH. B yacTHOCTH,
UAET U peuyb TOJIbKO 00 MMIEPATHBHBIX HOPMAax IpakJaHCKOTO 3aKOHOAATEJIBCTBA, WM 3TO KacaeTcs U
yOJINYHO-TIPaBOBBIX HOPM. B KOMMEHTapuu K yKa3aHHOW CTaThe pacCMaTpUBAETCsl MPUMEP BBEICHUS JIH-
LIEH3UPOBaHUs AESITEIbHOCTH, KOTOpas He MoJyIeKana JUIEH3UPOBAHUIO B MOMEHT 3aKJIIOUEHHsI TOTOBOpA.
OTBeT Ha 3TOT BOIIPOC, 10 MHEHHIO aBTOpa KOMMEHTapusi, cojepxurcs B 1. 2 cT. 383 ['K. OGocHoBEIBaeTcH,
YTO MOJIOKEHHS ITOTO IIYHKTa OCHOBBIBAIOTCS Ha OOIIEM MOJIOKEHUH, YTO IEHCTBHUE BHOBb IIPUHSITOTO 3aK0-
Ha PaclpoCTPAHAETCS TOJIBKO Ha T€ MPaBOOTHOIIECHHS, KOTOPbIE BO3HUKIIN TOCIIE BBEICHUS B ICHCTBUE 3TO-
ro 3akoHa [3; 382]. B kommenTapuu k cT. 4 'K paccmaTtpuBaercst qpyroii nmpumep u3 cyAeOHOI MPaKTHKH,
KOI'ZIa HOBBIM 3aKOH IPEAYCMOTpPEN HOPMY O NMPEKPAMEHUH NCHCTBUS JIMLIEH3UN aJBOKATa, KOTOPBIM BBIIIEI
n3 rpaxaanctea PK. B MOMeHT monyueHus TUIEH3UH Takoro TpeboBaHus He Obuto. Cyn anesuoHHON’
WHCTaHIIMY, OCTaBIIAA B CWJIE PEUIeHHE CyJa MEepBOM HWHCTAHIMM, YAOBJIETBOPMBILIEro MCK MuHHCTEpCTBa
FOCTUIIMY O JIMIICHUH JIMLA JIMIEH3UU Ha MPaBO 3aHATHS aJBOKATCKON AESITEIbHOCTBIO, HApsAy C APYTUMHU
apryMeHTaMHu, yKas3al Ha To, 4TO HOpMHI cT. 4 'K He npuMeHHMBI K TaKUM OTHOLIEHUSIM. B KoMMeHTapuu
OTMEUaETCs, YTO ATOTO BIOJHE JIOCTATOYHO JUIsi OOOCHOBAaHHSA HEMPUMEHHUMOCTU K JaHHBIM OTHOIICHHUSM
n.1 ct. 4 T'K [4; 69-70].

JpyruM axkTyaabHBIM BOIIPOCOM SIBIISIETCS BOIPOC O MpenesiaX paclpoCTPaHEHHUs CTaOMIM3aLUOHHBIX
MIOJIO)KEHUH TOTOBOPA, OTHOCSTCA JIM OHHM TOJBKO K TEM YCIIOBHUSAM JOTOBOpa, MO KOTOPBIM CTOPOHBI MOTYT
JIOTOBApUBATHCS, WJIM OHU PACIPOCTPAHSIIOTCS Ha UMIIEPATUBHBIE U JUCTIO3UTUBHBIE HOPMBI, KOTOPBIE B MO-
MEHT 3aKJII0YEHHUS JOTOBOpa PEryIHpPOBAIIN JaHHBIE OTHOIIEHHUS.

PaccmarpuBas npezaensl pacpoCTpaHEHUs! rapaHTUH CTa0MIBHOCTH 3aKOHOAATENbCTBA IPUMEHUTEINb-
HO K Hezpornonb3oBanuio, E.B. HectepoBa oTMeuaer, 4To MpHOPHUTET TOTOBOpA Mepes 3aKOHOAATETLCTBOM,
ycranoBieHHbIH B 1. 2 cT. 383 'K PK, pacmpocTpaHnsieTcst TOIbKO Ha YCIIOBHUSI AOIOBOpPa, KOTOPbIE MOTIIH
ObITh cornacoBanbl ctopoHamu [5; 100]. M.U. bparuackuit u B.B. BuTpsiHCKHH CUHMTAIOT, YTO, MIOCKOIBKY
TUCTIO3UTHBHAS HOpMa HE OTJIMYAETCS OT UMIIEPATUBHON IO TE€X TMOp, IIOKAa CTOPOHBI HE BKIIIOYAT B JOTOBOP
WHOE, B YKa3aHHOH CUTYyalllu JUCIIO3UTHBHAS HOPMA, [T0JI0OHO HOpME UMIIEPATUBHOM, TaKKe JIOJDKHA CUH-
TATHCSI HAXOJISIIEHCS 3a npeesiaMu 1oroBopa [6; 242-243]. Poccuiickuii uccnenosarenb, O.A. Ky3Hemosa,
MPHUHSBIIAS MOIXOJ O BKIIFOUEHUH JTUCIO3UTUBHBIX HOPM B YHCIIO JOTOBOPHBIX YCIOBHM, ITOJIATAET, YTO MPU
BBEJICHUH B JIEHCTBHE HOBOM AMCIIO3UTHUBHOW HOPMBI COXpaHseTCs AelcTBue (YIbTPAaaKTUBHOCTB) CTaphbIX
JUCTIO3UTUBHBIX HOpM. MIMIiepaTHBHBIE HOPMBI, TIO €€ MHEHHIO, B YHCJIO YCIOBHUI 10rOBOpa HE BXOMST, Clle-
JIOBATEIbHO, COMNIacHO CT. 422 Kozekca OHM CHIIy HE COXpaHSIOT. A BHOBb IIPHHATAs UMIIEpAaTHBHAs HOpMa
Ha ocHoBaHUU CT. 4 ['K P® Gyner neiicTBOBaTH HEMEICHHO, TO €CTh B OTHOIICHUU TEX JOTOBOPHBIX MPaB U
00s13aHHOCTEH, KOTOpbIe BOSHUKHYT IOCIIE BBEJICHUS €€ B JeHcTBHE. Takke er0 000CHOBaHO, YTO COTIIACHO
. 2 cr. 422 'K P® ycnoBust 1oroBopa, COOTBETCTBYIOIIHME CTAPON MMITIEPATHBHON HOpMeE, O€3yCIIOBHO, CO-
XpaHsioT cuiy [2; 37-38, 41].

Obcyorcoenue

Ha nam B3rnsig, B kontekcere cr. 383 I'K PK peus He naer o uMiiepaTUBHBIX HOPMaXx IyOJIMYHOTO Ipa-
Ba. OIHaKO, IPH 5TOM HEOOXOAMMO UMETh B BUAY, YTO OCHOBAHMEM BO3HHUKHOBEHHMS ITPAKIAHCKUX MIPaB MO-
TYT JIe)KaTh aJIMUHUCTPATUBHBIE aKThl. Tak, NTUIEH3WU Ha HEJPOIOJH30BAaHUE JO0 BHECEHHS M3MEHEHHH B
3aKOHOJIATENBCTBO O Henpax U o Hedtu 3akoHoM PK ot 11 aBrycra 1999 1. Ne 467-1, Hapsiny ¢ KOHTpakTa-
MU, SIBJIJINCh OCHOBAHUSIMU BO3HMKHOBEHHS IpaBa HEIPOIIOJIb30BAHUS KaK BEIIHOTO npaBa. C MpUHATHEM
Konekca o aeapax 2017 T. TUIIEH3WOHHBIN PEXKUM CTaJI OCHOBHBIM PEXKMMOM OCYIIECTBIICHUS OTIEpaIiuii 1Mo
HEJIPOTIONIH30BAHUIO M HE TIPUMEHSIETCSI TOJIBKO K pa3BejIke W JOObIUE YIIIEBOIOPOJIOB, a TaAKKe J00bIUe ypa-
Ha. OTHAaKO, OTMEHA JIMLICH3UI Ha Heapomnonb3oBaHue B 1999 r. wnu, Hanpotus, ux BeeAeHue B 2018 r., Hu-
KaK HE BJIMAET Ha yCIIOBHsI KOHTPAKTOB Ha HEJPOIOIb30BAHNE, 3aKJIIOYEHHBIX JI0 BCTYIUIEHHS B CHITy 3aKOHA
ot 11 aBrycra 1999 r. wmm Kogekca o mengpax. Jpyroit Bompoc, Korja pedb HAET O JUICH3UPOBAHUH OT-
JeNbHBIX BUAOB paboT NpH OCYIIECTBICHUH ONEPaLlUii 0 HEIPOMOIb30BaHHIO, CBSI3aHHBIX C MPOMBIIUICH-
HOM 0€30IacHOCTHIO U T.4. Bo-TiepBhIX, MojlaraeM, 4To 3TH BOTIPOCH! HE JOJDKHBI SIBIATHCS IPEIMETOM JI0T0-
BOopa. Bo-BTOpHIX, HaXke eciu B HEM €CTh TaKWe YCIIOBHS, T0JaraeM, 4YT0 UMIEPaTUBHBIE HOPMBI, TPUHATHIE
[I0CJIE 3aKJIF0YEHUS 10T0BOPA, AOJKHBI IPUMEHATHCS K TaKUM A0TOBOpaM. Jpyroil npumep — 3TO SKOJIOTH-
4yeckue TpeOOBaHUs, MPEIYCMOTPEHHBIE MMIEPATHBHBIMH HOPMaMH 3KOJIOTHYECKOrO 3aKOHOIATEIbCTBA,
KOTOpbIE HE MOT'YT OBITh IIPEAMETOM COTJIAIIEHHsI CTOPOH. Jlaxke eciii B JOrOBOP CTOPOHBI BKJIFOUMIIM TaKue
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TpeOOBaHUS, COOTBETCTBYIOIINE HMIICPATUBHBIM 3aKOHOAATEIBHBIM HOpPMaM, MPH U3MEHEHUM 3aKOHOJIa-
TEJIHCTBA K COOTBETCTBYIOINUM OTHOIIEHHUSIM CTOPOH JOJIKHBI IPAMEHATHCS HOBBIE HMITEPATHBHBIE HOPMEL.

IIpu 3TOM clemyeT nMeTh B BHY, YTO TApAaHTHH CTAOMILHOCTH HE PACTIPOCTPAHAIOTCS Ha PSAJ OTpacie
3aKOHO/aTeNnbCTBa. Tak, Hanmpumep, coriacHo 1. 7 cT. 36 Kozxekca o Heapax, TapaHTUH, YCTaHOBJICHHBIE Ya-
CTBIO TIEPBOH YKa3aHHOTO ITyHKTa, HE PACIIPOCTPAHAIOTCA HAa M3MEHEHHs B 3aKOHOAATeNhCcTBe PecryOmmku
KazaxcTtan B obnactu oOecricueHHs HAITMOHAIBHOW 0€301TacHOCTH, 00OPOHOCIIOCOOHOCTH, IKOJIOTHIECKON
0€301acHOCTH, 3APAaBOOXPAHCHHS], HAOTOOOIOKECHHS, TAMOKCHHOTO PETYJIMPOBAHUS U 3aIIUThl KOHKYPCH-
LMY, 32 UCKIIFOUCHUEM CITydasi, IPeyCMOTPEHHOTO YaCThIO TPEThE YKa3aHHOTO IMyHKTA.

Uro kacaeTcst BOpoca 0 TOM, MOTYT JIM UMIIEPATUBHBIC U JUCTIO3UTUBHBIE HOPMBI PU3HABATHCS YCIIO-
BHSMH JIOTOBOpA, IOJIaraeM, 4TO 3TO MOKET 3aBUCETb OT COJEpPIKaHWs JOTOBOPA, MPUPOIBI M IIPABOBOTO
3HaueHus Takux HopM. B 1. 1 c1. 382 I'K PK conepskutcs monoxxeHue, u3 KOTOPOro CIEAYyeT, YTO, €CIU CTO-
POHBI OTOBOPA HE UCKITIOYIIIN MTPUMEHEHNE AUCIIO3UTHBHON HOPMBI TNOO HE YCTAaHOBWIIN YCIIOBHUE, OTIHY-
HOE OT IPEIyCMOTPEHHOrO B HEW, YCJIOBUE IOrOBOpa OMpEAEsseTcs AUCIO3UTHBHOW HOpMOH. B nanHoM
clIydae IoJjlaraeM, 4To AMCIIO3UTHBHAsI HOpMa MHKOPIIOPUPYETCS B COAEp KaHKEe JOrOBOPA U CTAHOBUTCS €r0
ycinoBueM. MimnepaTuBHas HopMa, KOTopasi BKJIIOUEHa B COJEpXKaHHe JOroBOpa, TAaKKe MOXKET CTaTh €€ yc-
nmoBueM. Harmpumep, CTOPOHBI MOTYT B JAOTOBOpP BKJIIOYHTH Ha OCHOBAHWH MMIIEPATHBHON HOPMBI, MPENY-
cmotpenHo# B 1. 2 cT. 401 'K, Takoe ocHOBaHME IS pACTOPIKEHUS JOTOBOPA B CYJACOHOM MOPSIKE KaK Cy-
[IECTBEHHOE HapylleHue. Jlaxxe eciy B MOCIEAYIOEM Takas MMIIepaTiBHas HOpMa ObL1a Obl H3MEHEHA I
OTMEHEHa, [T0JIaraeM, YTO YCIIOBUE IOTOBOpa Oy/IEeT MPOIOIKATh JeHCTBOBATh.

OpnHaKo 3TO HE MOXET OTHOCHUTHCS K IMYOIMYHO-TIPAaBOBBIM HOpMaM. CUuTaeM, 4TO BKIIIOUEHHUE IyO-
JIMIHO-TIPABOBBIX HOPM B COJIEPKAHUE JIOTOBOPA HE MPEBPAIAET UX B IOTOBOPHBIC YCIOBHUS, COTJIACOBAaHHBIC
ctopoHamMu. MlHOe MOXKET BBITEKaTh M3 3aKOHOAATenbCcTBa. Tak, B KazaxcraHe paHee 3akitOYeHHBIE KOH-
TPaKThl HA HEIPOIIOIb30BAHUE YCTaHABIMBAIN HANOroBbId pexxuM. Hanpumep, cornacho 1. 3 cr. 282 HK PK
2001 r. HAJIOTOBBIN PEXXUM TI0 BTOPOM MoJIeNH, yKa3aHHo! B cT. 283 Kopekca, onpenensieTcs: TOJIBKO B KOH-
TpaKTe O pasjene MpoayKiuu. HaaoroBeiii peskuM, yCTaHABIMBAEMbI TAKMM KOHTPAKTOM, JTOJDKEH OBLI CO-
OTBETCTBOBATh MOJOKEHHUAM HAJOrOBOTO 3akoHonmatenscTBa PK, melicTByrommm Ha maty moammcaHus (3a-
KJIFOUEHMsSI) KOHTpakTa. [Ipu 3TOM 37IeMEHTHI HAJIOTOB MOTJIM OMPENeTsAThLCS KOHTpaKkTaMu. Tak, corjacHo CT.
288 ykazannoro Kozekca pazmep MoAIMMCHOTO OOHYCa 3aKpeIuisiIcs B KOHTPAKTE.

Cnenyer OTMETUTh, YTO K KOHTPAKTaM Ha HeIponojb3oBaHue nosoxeHus cT. 383 I'K npumensrorcs,
€CJI MHOE He MPEeyCMOTPEHO 3aKOHOAATEIHCTBOM O HEJPax M HEeIPOIoIb30BaHUH. Tak, HOpMa O MpUMEeHe-
Huu Kojiekca o Hepax K paHee 3aKJIIOYeHHBIM KOHTpakTaM cojepxutcs B cT. 277. CornacHo 1. 2 ct1. 277
Kogexc mpuMeHseTcst K OTHOIIEHUSIM TI0 HEAPOTIOIh30BAHHUIO, BOSHUKIIIUM TI0CJIE BBEICHUS €0 B JIeiiCTBHE,
3a UCKJIIOYEHUEM CIIydaeB, IPEelyCMOTPEHHBIX I1aBoi 35. B 1. 3 yka3zaHHOU cTaTbu NpPUBENEH NEPEUYCHb I0-
noxxeruit Kogekca o Heapax, KOTOPBIE TOJUIEKAT MPUMEHEHUIO K OTHOIIIEHUSM, BO3HHKIIINM U3 paHee 3a-
KJTFOUEHHBIX KOHTPAKTOB ¥ BBIIAHHBIX JIUIIEH3UH. DTOT MEPEUCHB ABJSETCS JOCTATOYHO IMTUPOKUM, HO OH HE
OXBaThIBaeT psij monoxkeHuii Komekca o Henmpax. COOTBETCTBEHHO, MTOJIOKEHUS, KOTOPHIE HE TIEPEYNCIICHbI B
. 3 ct. 277 Kogekca o Henpax, He MIPUMEHSIOTCS K PaHee 3aKIFOYeHHBIM KOHTPAKTaM M BBIJAHHBIM JIUIICH-
3USIM.

N3 n. 3 ct. 277 Konekca o Heapax ciaeayeT, UTO K OTHOLUEHUSIM [0 paHee 3aKI0YEHHBIM KOHTPAKTaM U
BBIJJAHHBIM JIMIIEH3USIM, BOSHUKAIOLIUM MOCJE BCTYIICHUS €r0 B CUILY, OAJIEKAT IPUMEHEHUIO MOJI0KEHUS
miaB 1, 2 u 5 (¢ oroBopkoii), 6, 7,9, 10, 13, a Takxe MOJIOKEHHUS MHBIX YKa3aHHBIX IJIaB, naparpadoB U cTa-
TEW C y4EeTOM NPESyCMOTPEHHBIX UCKIIIOUEeHU. BmecTe ¢ TeM, nojlaraeM, 4To IPUMEHEHUE K paHee 3aKiIko-
YEHHBIM KOHTpPaKTaM HEKOTOPBIX M3 YKa3aHHbIX B 1. 3 cT. 277 Koaekca o Heapax MONOXKEHUN MOXKET HC-
KJTFOYATHCS B CBS3HM TapaHTUSMHU, KOTOPBIE UMEIOT HEJIPOIIOIH30BATENH 1T0 KOHTpakTaM. Tak, cormacHo 1. 14
ct. 277 Kogekca o Heapax co JHS BBEIEHHUS €ro B JeWcTBHE ObUT MPU3HAH YTPATUBIINM CHITY 3aKOH O He-
apax 2010 r. OnHaKo paJ NOJIOKEHUH yKa3aHHOTO 3aKOHA COXPAHMIIM CBOE AEUCTBUE U IPUMEHHUMBI K COOT-
BETCTBYIOIIIUM OTHOIIEHUSAM B cpepe HEeIpOIoIb30BaHMs, BOHUKIINM 10 KOHTPAKTaM Ha HEIPOII0NIb30Ba-
HHe, 3aKJIIOYCHHBIM, W JIUIICH3MUSIM, BBIJAHHBIM 110 BCTYIUICHUS B crily Kojekca, a Takke B MHBIX CIIydasX,
npeaycMoTpennbix Kogekcom. B mepedune HOpM, COXpaHUBIIHMX CBOE JAeicTBHe, ykazaHa cT. 30 3akoHa o
Heapax 2010 r., B KOTOpOH 3aKpenyeHsl TapaHTUH HEIPOIOoJIb30BaTeNsd. B 1aHHON cTaThe MpesycMOTpPEHO,
YTO M3MEHEHUS W JOIMOJHECHMSI 3aKOHOIATEILCTBA, YXYAIMIAIONINE Pe3yIbTaThl IPEIITPUHUMATEIIBCKON J1es-
TEITLHOCTH HEIIPOIIOIH30BATEINSI 110 KOHTPAKTaM, HE TPUMEHSIOTCSI K KOHTPaKTaM, 3aKIIOYCHHBIM J0 BHECE-
HUA JAHHBIX U3MEHEHUU U JOMOJIHCHUU. YKa3aHHbIC TAPAHTUU HE PACIPOCTPAHSIOTCS HA U3MEHEHUS 3aKO-
HomatenbeTBa PecryOmuku Kazaxcran B 00J1acTH oOecrieueHUs HAlIMOHAIbHOM 0€30IacHOCTH, 000POHOCIIO-
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coOHOCTH, B cepax IKOJIOrHIECKOi 0e30MacHOCTH, 3APpaBOOXPAHEHUs, HAOTOOOI0KEHHUSI U TAMOKEHHOTO
peryIHpOBaHUS.

CoO0TBETCTBEHHO, €CITH TO WM WHOE MPUMEHNMOE K KOHTPAKTY TOJI0XKEHHE, IEPEUNUCIIEHHOE B 1. 3 CT.
277 Konekca 0 Helpax, yXyALAeT pe3ylbTaThl MPEeANPUHUMATENBCKON AEATEIbHOCTH HEPOIOIb30BaTEN]
[0 KOHTPAaKTaM, OHO HE JOJDKHO MPUMEHSITHCS K COOTBETCTBYIOIIUM KOHTPAKTHBIM OTHOIIEHUSAM. Tak, Ha-
puMep, cormacHo 1. 3 ¢r. 277 Komekca o Hempax K paHee 3aKITIOYCHHBIM KOHTPaKTaM IMPUMEHSIOTCS ITOJI0-
skeHus cT. 106, 3a UCKIIOYEHUEM 1. 2 YKa3aHHOW CTaThU B OTHOIICHUH COTJIAIICHUH (KOHTPAKTOB) O pa3ieie
MpOAYKIMH, yTBepxkaAeHHbIX [IpaButenscTtBoM PK, M KOHTpakTa Ha HEIpOIOJB30BAaHHUE, YTBEPKIECHHOIO
[Ipesumentom PK. B ct. 106 comepkarcst HOpMBI 00 OCHOBaHHUSAX M TOPSIKE TOCPOYHOTO MTPEKPAIICHHS TCH-
CTBHUSI KOHTPaKTa, B TOM HYHCIIE 1O TPeOOBAHMIO KOMIIETEHTHOTO oprana. OgHaKo, MOJOKEHHUS YKa3aHHOM
CTaTbU MOTYT YXYJIIIAaTh Pe3yJabTaThl MPeIIPUHUMATENBCKON AeATEeNbHOCTH HEApOIob30BaTensi. B Takoi
CUTYAaIllH, TI0JIaraeM, 9TO JOJLKHBI IPUMEHATHCS yCIoBHsI KOHTpakTa. C y4eToM BBIIEHU3II0KEHHOTO, IMoJia-
raem, 4To He Bce mepedncieHnbie B . 3 cT. 277 Kogekca o Heapax, MPUMEHHMBI K OTHOIICHUSM, BO3HH-
KaloIllMM U3 paHee 3aKJII0YEHHBIX KOHTPAKTOB.

Vxyamenue pe3yiabTaToB NpeaIpUHUMATEIbCKON 1eATEIbHOCTH JOKHBI 10Ka3bIBATHCS HEAPOIIONIb30-
BareneM. B nureparype oTMedaeTcs, 4TO «HEAPOMOIh30BaTeIeM JODKHA OBITh IOKa3aHa KOHKpPETHas MpH-
YUHHO-CJICJICTBEHHAs! CBA3b MEXJy CHOPHBIM HW3MEHEHHEM U JOIMOJIHEHHEM 3aKOHOJAaTeIbCTBa, C OJHOU
CTOPOHBI, U MPOTHO3UPYEMBIM WM HMEIOLIEM MECTO «YyXY/IIEHHEM pe3yJlbTaToB IMpeAlpHHUMATEIbCKON
JeSTeIbHOCTH, C APYTroim [7].

[Ipn mpuMeHeHHMH K paHee 3aKIFOYEHHBIM KOHTPAKTaM Ha HEAPOIIONH30BAHHE TEMITIOPATBHBIX HOPM
Kogexkca o Henmpax ciemyer yuuThIBaTh, YTO U3 TaKUX KOHTPAKTOB MOTYT BO3HUKATh IPaXAaHCKO-TIPaBOBBIE
OTHOULIEHUS, KOTOopble He perynupyrorcs Konekcom. K Takum otHomeHusiM Ha ocHoBaHud 1. 4 ct. 1 Konmek-
ca 0 Helpax MPUMEHSIOTCS HOPMBI TPaXKIAHCKOTO 3aKOHOoMaTenscTBa. llomaraem, 4ro mpuMeHeHHE K HUM
WM3MEHEHUH rpakJaHCKOTro 3aKOHOIaTeNbCTBA TOJKHO ornpeaeisThes HopMamu ['K.

OHUM HX aKTYaJIbHBIX BOMPOCOB CTA0MIIM3AINHN YCIOBHI HEAPOIIOIL30BAHUS SBISETCS BOIPOC O TOM,
MIPEeIyCMOTPEHBI JIH B IEHCTBYIONIEM 3aKOHOATENbCTBE TAPAHTHU CTAOMIFHOCTH TS HEIPOIIONIb30BaTeNeh
[0 paHee 3aKIIOUYEHHBIM KOHTPAaKTaM 3aKOHOAATeNIhCTBA. [l TaKMX KOHTPAKTOB, KaK yKa3aHO BBIIIE, Ta-
paHTHH CTAaOMJIBHOCTH mpeaycMoTpensbl B ¢T. 30 3akona o Hexpax 2010 r. M3 pegakiuu yka3aHHOW CTaThU
CJIEyeT, YTO TapaHTHH CTAOMIILHOCTH OTHOCSTCS K KOHTPaKTaM, a He K HEeJ[POIOJIhb30BATEISIM WIIH UX WHBE-
CTUIMSAM. DTO JTa€T HaM OCHOBAHHE I10JIaraTh, YTO OTCHUIKA K KOHTPAKTaM, a M0 CYTH, K UX COAEP KaHUIO,
O3HauaeT CTaOMIIM3AIMIO UX YCIIOBHil, a HE BCET0 3aKOHO/ATENbCTBA, IPUMEHSIEMOTO K OTHOIICHUSIM, B KO-
TOPBIX YYacTBYET JAaHHBIN HEAPOTOib3oBareib. g cTa0miIM3anuy 3aKOHOJATEIhCTBA CIEIOBANIO TIPEITY-
CMOTpPETh TaKWe TAPaHTUHU HE JUII KOHTPAKTA, a JUI HEJPOIIOIb30BaTeNs U (FITH) €ro MHBECTHIINH.

I'apanTnn cTaGMIIBHOCTH 3aKOHOAATEIHCTBA OBUIM MPEAYCMOTPEHHI B CT. 6 3aKoHAa 00 WHOCTPaHHBIX
vHBeCTHIMSX 1994 T. TONBKO ISl MHOCTPAHHBIX WHBECTOPOB U MPUMEHSUTHCH HCKITIOYUTEIFHO K HHOCTPAH-
HbIM MHBECTHIIMSAM B 3Ha4eHWW ykazaHHOro 3akoHa. M.K. CyrneiiMeHOB HEOJHOKPATHO MOAYEPKUBAI, YTO
rapaHTuy, MPeayCMOTPEHHbIE B CT. 6 3aKOHa 00 MHOCTPAaHHBIX MHBECTULHAX 1994 1., ABISAIOTCS rapaHTUAMHU
CTaOMJILHOCTH 3aKOHOZATENbCTBA. Tak, B OJHONW M3 CBOMX MYOJHUKAIMH OH IHILIET, YTO-TO YK€ MOYHO CKa-
3aTh O TJaBHOW rapaHTHH, KOTOpasi OOJbBIE BCEIO HHTEPECYET MHOCTPAHHBIX HHBECTOPOB — CTa0MIIBHOCTD
3akoHOJaTenbeTBa (CT. 6 3akoHa «O0 WHOCTPaHHBIX MHBECTHLHUAX»). Peub uaeT o Tak Ha3bpIBaeMOM «Ieay1i-
KHHOHM OroBOpKe». MOKHO OpaTh pa3Hble BApUAHTHI «IETyIIKHHON OTOBOPKI: IIMPOKUH, KaK B Ka3aXCTaH-
CKOM 3aKoHe, OoJiee y3KHi, KaKk B pOCCHUIICKOM 3aKOHE 00 MHOCTpaHHBIX WHBecTUIMAX. Ho B mr000M ciydae
3Ta HOpMa JOJKHA OBITH IpenenbHo 4eTKoi [8; 156]. B npyroii cBoeit myonukamuu M.K. Cyneiimenos, pac-
cMaTpuBasi BOpoc 00 U3MEHEHUSIX 3aKOHOJIATENECTBA O HeIpax ¥ O HETH, MHIIET, YTO CYyTh MPOOJIEMBI 3a-
KIIFOYaeTcs B BBISICHEHWH TOTO, CYIIECTBYET JIM B HACTOSIIEE BPeMs Tak Ha3bIBaeMas «JeAyIIKHHA OTOBOP-
Ka», WIN TIOJIOKEHHE O CTaOMIIBHOCTH 3aKOHOJATEIbCTBA, KOTOPOE TaK YETKO OBLIO CPOPMYTUPOBAHO B
3HAMEHUTON CT. 6 3aKoHa 00 MHOCTpaHHBIX MHBeCTUIMSIX? [9; 326]. «/leaymKuHy OroBOpPKY» B KOHTEKCTE
cT. 6 3akoHa 00 MHOCTPAHHBIX MHBECTUIMSIX 1994 I. OH OTHOCHT K CTa0MJIBHOCTH 3aKoHOjaTenbcTBa [10;
440].

B cnyuae, ecnu Takue cTaOMIM3alMOHHBIE MOJOXKEHUS MPELyCMOTPEHbI (IIPOLyOnrpoBaHbI) B KOH-
TpaKkTe, BO3HUKAET BOMPOC O MPHUPOJAE TAKUX CTAOWMIM3AIMOHHBIX TOJOXKEHUA W OCHOBAHUSAX MPUMEHEHHS
TaKWX CTAaOWIIM3AIMOHHBIX YCJIOBHI KOHTpAaKTa Ha Helporoib3oBanue. [lonaraeM, 4To eciy HEAPOIOIb30-
BaTeNlb YTPAaTHJ CTaTyC MHOCTPAHHOTO MHBECTOpA B 3HAYCHUH YKA3aHHOTO 3aKOHA, TO CTaOMIM3allMOHHBIC
TMTOJIO’KEHHUSI KOHTPaKTa, KOTOPBIE TPOAYOIMPOBaHbI M3 3aKOHA, HE MOTYT K HEMY NMPUMEHSThCA. | apaHTuu ot
M3MEHEHUS 3aKOHOIATEILCTBA, TPEAYCMOTPECHHEBIE B 3aKOHE 00 MHOCTPAHHBIX MHBECTHIHAX 1994 1., HE 5B-
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JIAIOTCS TOTOBOPHBIMU TapaHTUSAMU. DTO HE MPEAMET COrJalleHus] CTOPOH, U BKIIOUEHUE TaKUX TapaHTUH B
TEKCT KOHTpPaKTa He MPEBpallaeT uX B JIOTOBOPHBIE rapaHTHU. B cBs3M ¢ 3TUM HonaraeM, 4To HAlMOHAJIbHBIE
HWHBECTOPBI HE MOTYT UMETh TaKUE FapaHTHU.

AHanu3 TeMIopaibHbBIX HOpM, mpeaycMoTtpeHHbIX B ['K u Kopekce o Henpax, Takum 00pa3zoM, OKa3bl-
BAET, YTO IPUOPHUTETHBIMU Ul PaHEe 3aKIIOUCHHBIX KOHTPAKTOB SBIISIOTCS HOPMBI, 3aKkperuieHHele B Ko-
nexce o Heapax. OmHaKo, 3TO HE HCKIIF0YAECT NPUMEHEHHE K TAKMM KOHTPAKTaM TEMIIOPaJIbHBIX HOPM, Ipe-
nycMoTpeHHbIX B ['K, B yaCTHOCTH, K TEM OTHOLIEHUSIM, KOTOPBIE HE yperyinupoBanbsl Kogekcom.

Baxnouenue

Bonpocsl npuMeHeHus! Kak 00IINX, TaK ¥ CHENHAIBHBIX TEMIIOPAIBHBIX HOPM K OTHOILIEHUSIM, BO3HU-
KAIOLIMM U3 PaHee 3aKJIIOYEHHBIX KOHTPAKTOB Ha HEPOIIOJIb30BaHHE, UMEIOT Ba)KHOE KaK TEOPETUYECKOE,
TaK ¥ NpaKkTHUECKoe 3HaYeHHe. MHOrMe KOHTPAaKThl Ha HEIPOMOIb30BaHHE «IEPEKUIN» HE OJHY pedopmy
3aKOHO/IaTENbCTBA O Heapax. TemnopaisHas HopMa, pexycMoTpenHas B cT. 4 I'K, neficTByer, B TOM cirydae
€CIM ACHCTBUE 3aKOHA BO BPEMEHHU HE OIpeNessieTcsl CIeNUalbHON TeMmmnopaibHoU HopMoil. Ilpumepom
crenuanbHol TemnopaiibHoi HOpMbI B ['K sBnsieTcst ¢t. 383. OHako, B peryJIMpoBaHUU OTHOIICHUH B cde-
pe HeOPONOIb30BaHUS IPUOPUTET UMEIOT HOpMBI Koziekca o Henpax, KOTOpBIN B €T. 277 mperycMaTpuBaeT
crieuaibHble TEMIOpaabHble HOpMBIL. IIyHKTOM 3 yKa3aHHOW CTaThU HpeNyCMAaTpUBAIOTCS mojoxkeHusa Ko-
ACKCA, KOTOPLIC MOMAJICKAT NPHUMCHCHHUIO K PAHCC 3aK/IIIOYCHHBIM KOHTPAKTAM W BbIAAHHBIM JIMIICH3UAM.
OTOoT MEPEUCHb, XOTA U ABJIACTCA JOCTATOYHO IIHPOKUM, HO OH HC OXBATBIBACT BCC IOJIOKCHUSA KOI{CKC& (6]
Henpax. COOTBETCTBEHHO, HOPMBI, HE nepeunciaeHHble B 1. 3 cT. 277 Koxaekca, He IPUMEHSIOTCA K paHee
3aKJIIOYEHHBIM KOHTpakTaM. [Ipyu mpuMeHeHHH K TakUM KOHTpPaKTaM TeMIIOPaJbHBIX HOPM, NIPEIyCMOTPEH-
HBIX B 1. 3 cT. 277 Kopmekca, cinenyeT y4uThIBaTh TapaHTHH HeIpornonb3oBaTeneil. Tak, cormacHo m. 14
CT. 277 B OTHOIIIEHUH paHee 3aKIFOUYEHHBIX KOHTPAKTOB COXPAHMIN CBOE JICHCTBHE TapaHTHH CTA0MIFHOCTH,
npeaycMoTpensblie B ¢T. 30 3akona o Heapax 2010 r. Takue rapaHTUH OTHOCSTCSI K U3BMEHEHHSIM U TOIOJIHE-
HUAM 3aKOHOJATCIIbCTBA, YXYAIIAIOIIWUM PE3YyJIbTAThI HpGI[HpHHHMaTCHbCKOﬁ ACATCIIBHOCTHU HEAPOII0JIB30-
BaTellsl IO KOHTPAaKTaM, HO He PAacIpOCTPAHSIOTCS Ha U3MEHEHU 3aKoHo1aTebeTBa Pecybnuku Kazaxcran
B 00macTu obecrieueHus] HAMOHAIBLHOW O€30MacHOCTH, 000POHOCIOCOOHOCTH, B chepax SKOIOTHUECKON
0€30I1acHOCTH, 37PaBOOXPAaHEHHs, HAIOTOOOIOKEHUs] M TaMOKEHHOTO perynupoBanus. COOTBETCTBEHHO,
€CJIM TO WU WHOE MPUMEHUMOE K KOHTPAKTY IOJIOKEHHE, TIepeuuciieHHoe B 1. 3 cT. 277 Kogekca o Henpax,
YXyIIIaeT pe3yabTaThl MPEANPHHUMATEIBCKOM eSTEIbHOCTH HEIPOIIONb30BaTENs 10 KOHTPAKTaM, TO TaKoe
MOJIOXKEHUE, C YYETOM YCTAHOBJICHHBIX HCKIIOUYEHHUH, HE NOJDKHO MPUMEHSTHCS K COOTBETCTBYIOIIUM KOH-
TpakTHBIM OTHOIIEHUSIM. BMecTe ¢ TeM, mosaraem, 4ro yctaHoBieHue B cT. 277 Konekca o Henpax crenu-
JIBHBIX TEMIIOPAIBHBIX HOPM HE MCKIIIOYAeT NMPUMEHEHHE TEMIIOPAIbHBIX HOPM, IpeaycMoTpeHHbx 'K, k
rpaXJaHCKUM OTHOILIEHUSIM 110 KOHTPaKTaM, He yperyaupoBanHeiM Koniekcom o Henpax.
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7Kep KoiiHAYbIH naiigajaHyFa OYPbIH KacaJFaH KeJiciMIIapTTapra TeMIopaabIbIK
HOpMAaJIapAbl KOJIAHY/bIH KeHOIp 03eKTi MaceJiesepi

Maxkana Kaszakcran PecnmyOnmukacbiHga OypblH JkacajfaH JKep KOMHAyBlH TNaliajaHyFa apHaJFaH
KeliciMIIapTTapFa Kajilbl >KOHE apHalbl YaKbITIIa HOPMAaJapAbl KOJJAHYABIH ©3€KTi Mocelenepine
apHairad. OHla MyHIa#l KeJiciMIapTrapas Oip FaHa eMec, KOITEreH jKoHe OPTYPJIi KYKBIKTHIK KaThIHACTap,
coHbIH imiHae «XKep KoiHaybl jkKoHE Kep KOoHHayblH maiinanany Typais» 27.12.2017 xbeurer KP Kogekci
KYLIiHE eHreHHEeH KeWiH maiiaa 0oyl MYMKIH JKoHE TYBIHIAybl MYMKIH e€KeHAIrl Heri3menreH. byn konekc
OHBIH KYIIIHE €HIeHHEH KeiliH TybIHHAaWTHIH OYpbIH jKacajFaH KelliciMIIapTTapAaH KaTbIHACTapFa OHBIH
HOpMaJIapblH KOJJaHy Typasbl apHailbl epekenepiai kesneiai. MyH&mal KaThlHacTapra KOJIaHBUIATHIH
HOpMaJIapIbIH Ti3iMi 277-0anTelH 3-TapMarbiHIa KepCEeTUIreH. Makanaaa onap/pl KOJdJaHy Ke3iHae OYpbIH
JKacalfaH KeNiCIMIIAPTTapAblH TYPAKTAaHABIPBUIFAH INAPTTapblH JKOHE TYPAKTBUIBIK — KEMUITIKTepi
KOJIIAHBUIMANTBIH €PEeKIIeTIKTEpIi ecKepy KaKeT eKeHAiri HerizaenreH. CoHmai-ak, ®ep KOWHAyBl Typalsl
Kojekcre Ke3IeNreH TeMIOpaibIblK HOpMaldapiblH OachiMabirbl KP A3aMaTThIK KOAEKCIHIE Ke3AeNreH
TEMIIOPAJIB/IBIK HOPMaNap/AblH OYPBIH XKacaJlFaH KeJiciMIapTTapra, aran aiitkanaa, Komekcre perrenMereH
KaTbIHACTap/a KOJIAaHBUIYbIH JKOKKA IIBIFApMaiTHIHABIF! 3epaeiaeHreH. COHbIMEH KaTtap, OYpbIH jKacallFaH
KeNicIMIIapTTap YIIH TYHTKUIAI Mocese KeliciMIapTTap jkacajfaH Ke3lle KOoJJaHbIcTa OOJFaH 3aHHAMAaHBI
TYpaKTaHABIPY Maceleci eKeHAITiHe.

Kinm ce30ep: Xanmpl jkoHE apHAaWbBl TEMIOPAIBABIK HOpMayap, OYpBIH JKacalFaH d>Xep KOWHaybIH
naiiiananyFa apHaJIFaH KeliciMIIapTTapra 3aHHaMaarbl ©3repicTep/ii KonaaHy, jep KOWHaybIH Maiiananyra
apHAJIFaH KeJliCIMIIapTTapAblH TYPaKTHUIBIFBIHA KEMIIIK Oepy.

K.M. llyassova, G.T. Kaziyeva, G.A. Alikhanova

Some topical issues of applying temporal norms to previously concluded subsurface
use contracts

The article is devoted to topical issues of the application of general and special temporal norms to previously
concluded contracts for subsurface use in the Republic of Kazakhstan. The article substantiates that not one,
but numerous and very different legal relations have arisen from such contracts and may arise in different pe-
riods, including after the entry into force of the Code of the Republic of Kazakhstan dated December 27,
2017 “About the subsoil and subsoil use”. This Code provides for special provisions on the application of its
rules to relations from previously concluded contracts that arise after its entry into force. The list of norms
applicable to such relations is contained in paragraph 3 of Article 277. The article substantiates that when ap-
plying them, it is necessary to take into account the stabilized conditions of previously concluded contracts
and exceptions to which stability guarantees do not apply. The article also substantiates that the priority of the
temporal norms provided for in the Subsoil Code does not exclude the application to previously concluded
contracts of the temporal norms provided for in the Civil Code of the Republic of Kazakhstan, in particular,
to those relations that are not regulated by the Code. It is also proved that a problematic issue for previously
concluded contracts is the issue of stabilization of legislation in force at the time of the conclusion of con-
tracts.

Keywords: general and special temporal norms, application of changes in legislation to previously concluded
contracts for subsurface use, guarantees of stability of contracts for subsurface use.
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IIpaBoBoe peryiupoBaHue BONPOCOB HCIOJIb30BAHUS TOBAPHOIO
3Haka B Pecny0siuke Kazaxcran

K paccmoTpenuio npezyiaraloTes CocoObl HCIIONb30BaHUS TOBAPHOTO 3HAKA, MPELyCMOTPEHHbIE Pa3IHIHbI-
MH HOPMaTHBHO-IIPAaBOBBIMU aKTaMH, PAaCKPEIBAETCS 3HAUCHNE KaXI0T0 U3 TaKuX croco6oB. Ha ocHoBe aHa-
JM3a MPaBOBOH 0a3bl MHOCTPAHHBIX I'OCYAApCTB OMHCAHBI CHOCOOBI HCIIONB30BAHMUS TOBAPHBIX 3HAKOB, HE
HperyCMOTPEeHHbIe 3aKoHoAaTenbcTBoM Pecryommkn Kasaxcras. [Ipu 9ToM crioco0bl HCTIONB30BaHMs TOBAp-
HBIX 3HAKOB HCCIIECIOBAHBI PA3IMYHBIMU CYOBEKTAMH IIpaBa, UIPAIOLIMMHU Pa3HbIE IPOLECCyalbHbIC POJIH B
yKa3aHHBIX NTPABOOTHOILIECHHAX, M BBISBICHBI IPOTHBOPEYHsI B HOPMATHBHBIX aKTaxX IO JaHHOM mpobiemaTu-
ke. Taxoke ompesiesieHa B3aUMOCBSI3b MEX/Ly MTOHATHIMHU HCIIONB30BAHKS TOBAPHOTO 3HAKA U BBEJCHHEM €TI0 B
00opot. O60cHOBaHa HEOOXOOMMOCTh TaPMOHHU3AIIMA HOPM HAIIMOHAIBHOTO M PErHMOHANBHOTO 3aKOHOJA-
TENIBCTBA I10 BOIIPOCY HCIIOJIBb30BAHUS 3HAKOB, a TAKXKE YTOYHCHHUS ITOJIOKEHHUH, 3aKPEIUICHHBIX B KOAEKCaX 1
3aKOHaX. YCTaHOBJICHO, YTO HE BCE BHJBI UCIIOJIH30BAHM TOBApPHOTO 3HAKA MOTYT SIBISTHCS HApyLICHHEM
UCKIIFOYHUTENBHBIX TpaB. [IpuBeneHb BO3MOXKHBIE CIIOCOOBI HCIIOIB30BAHHS TOBAPHBIX 3HAKOB, a TaKKe
Hpe/ICTaBJICHBI IPEUIOKEHHS 0 M3MEHEHHIO HAIlOHAIBFHOTO 3aKoHoJaTenbcTBa PecnyOmmkn Kaszaxcran ¢
LEBI0 UCKITIOUCHHUS PA3HOYTCHUH M YHPOIEHHE €ro NpaBONPHMEHEHMS Ha MpakTHKe. B craThe moapobGHO
o0cyxaaroTcst poOIeMbl B IPABOIPHMEHEHHMS], BKIIFOYAs CIIOXKHOCTH, CBSI3aHHBIE C J0Ka3aTeIbCTBOM HC-
HOJIb30BAHMSI TOBApHOTO 3HaKa. IIpe/UIOKEHBI HANpaBJICHUS COBEPIICHCTBOBAHMS 3aKOHOJATENIBCTBA,
HalpaBJICHHbIC HA YCUJICHHE MPABOBOH 3allUTHI TOBApHBIX 3HAKOB M MOBbIICHUE Y()(HEKTHBHOCTH HX KOM-
MepyecKoro ucnosb3oBaHus B PecmyOmuke Kasaxcran. HcciemoBanue mokasano, 4to JAeiicTByrolee
3aKoHOJaTeNbcTBO KazaxcraHa TpeOyeT nopabOTKH AJIsl yCTPaHEHHS! TEPMHHOIOTHYECKUX NPOTUBOPEYUH U
npo6enoB. [IpemwtoxkeHs! Mephl 0 YHH(GUKAMN TOHATHHHOTO ammapara, pacllUpeHuIo MepeuHsi CHoco00B
UCIIOJIb30BaHMsl TOBAPHBIX 3HAKOB M YCHJICHHIO MX INPaBOBOW 3amiuThl. Pe3ynbraThl paboTHl MOTYT OBITH
HCHOJIb30BaHbl ISl COBEPIICHCTBOBAHMS HOPMAaTHBHO-TIPABOBOW 0asbl M CyAeOHOW NpakTHKH B chepe
HHTEJUICKTYaJIbHOM COOCTBEHHOCTH.

Kniouesvie cnosa: TOBapHBII 3HAK, MCHONB30BAHNE, MHTEINIEKTyalbHast COOCTBEHHOCTD, MCKIIOUUTEIIHHBIC
npaBa, BBEACHHE B 000POT, MPABOHAPYIIECHNS NIPH HCIOJIB30BAHUN TOBAPHOTO 3HAaKa, CyOBEKTHl TOBAPHOTO
3HaKa.

Beeoenue

B ropuaudeckoit Hay4qHO#H IUTEpAaType UMEETCS JIOCTaTOYHOE KOJIMYECTBO UCTOUHMKOB, OMUCHIBAIOIINX
HE3aKOHHOE MCII0JIb30BaHHE TOBAPHBIX 3HAKOB, OTBETCTBEHHOCTH 3a TAKHE ACHCTBHS, a TAKXKE CIIOCOOBI ITpe-
OyTIpeXaeHHs 1 OOphOBI C JaHHBIM HETaTUBHBIM siBieHneM. OJIHAKO caM TEPMHH «HUCIO0Ib30BaHUE TOBAPHO-
rO 3HaKa», HECMOTPSI Ha €ro KaKyIIylocs OYEBUAHOCTb M NMOAPOOHOE 3aKOHOJATENIBHOE PEryJINpOBaHME,
MPAaKTUYECKH HE 00CY)KIaeTcsi HayyHbIM cooOliecTBOM. TeM He MeHee, IIMPOKYIO AUCKYCCHIO BBI3BIBACT
TEPMHUH «TOBapHBIA 3HAK» B KOHTEKCTE NMPAaBONPHMEHHUTENbHOW NpakTUKH. IIpaBoBas HeonpenaeneHHOCTh
BBIIIIEYKAa3aHHOTO TEPMUHA MOPOXKAAET HEOJHO3HAUYHOCTh €TI0 TOJIKOBAHUS, YTO, B CBOIO OY€PE/lb, TPUBOAUT
K 3aTPYJHEHUSM IPU PACCMOTPEHHH I'PaXKIaHCKO-TIPABOBBIX CHOPOB B c(epe 3aluThl MHTEIICKTYaTIbHON
coOCTBEHHOCTH. B CBsI3M € ueM, akTyaqbHBIM HPEACTaBISETCA UCCIEI0BAHIE BOIPOCOB CYIIHOCTH U COJIEP-
YKaHWS TEPMHUHA «TOBAPHBIA 3HAK), OIPE/IeIeHNe YCIOBHBIX TPAHMII ¥ TIPEIEIIOB €ro UCTIOIh30BAHNA.

s mpaBUIIPHOTO MMOHMMAHUSL BOMIPOCOB 3aIIMTHI NIPAaB HAa TOBAapHBIE 3HAKH, MPEXJE BCErO, CIEIyeT
pa3o0paTh crocoObl UX MCIIOIB30BAHUS, PACCMOTPETH CYOBEKTOB, IPUMEHSIOIINX TOBAPHBIE 3HAKH, a TaK)Ke
YCTAaHOBUTH I'PaHUIIBI TAKOTO MCIOIB30BaHUs. B 3Tol cBs3M, B cBoell cTarhe «UTO Takoe MCIONb30BAHHE
TOBapHBIX 3HAKOB?» MaTeHTHHIN moBepeHHb FO.A. bonoToB oTmMeuaeT, 4To Bonmpoc 00 yCTaHOBJIEHHH, YTO
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TaKoe HMCIIOJIb30BaHUE TOBAPHOTO 3HAKA, SIBIISICTCS OOJiee CIIOKHBIM, YeM KaXeTCs MPH MEPBOM PaccMOTpe-
HUM TPAKIAHCKO-TIPABOBBIX 3aKOHOJIATEIHHBIX aKTOB, B TOM 4HcIe B chepe MpaBoBOro peryiupoBaHHs TO-
BapHBIX 3HaKoB B PecrryOnmke Kazaxcran (manee — PK) [1; 44].

AKTyaJIbHOCTh pacCMaTpUBacMOl TeMbl 00YCIIOBJICHA €¢ 3HAYCHUEM JIJIsl TPABONIPUMEHUTEILHOM MPaK-
THKH, B TOM YHCJIE JJIsl IPABUIBHOTO U €MHOOOPA3HOTO TOJNKOBAHMUS 3aKOHOJATENBbCTBA Cy/ICOHBIMU Opra-
Hamu. B CBSI3M ¢ ATHM, TEPMHH HYX/IAETCS B CUCTEMAaTH3aIlMH, YTO MIPEIOaracT HeoOX0AUMOCTh TEOPETH-
YECKOT0 W MPAKTUYECKOTO OCMBICICHHSI BCEX BO3MOXKHBIX CHOCOOOB HCITOJIb30BAaHUS TOBApHBIX 3HAKOB B
LEJSIX TATBHEHIIEro COBEPIICHCTBOBAHUS 3aKOHOIATESIILCTRA.

Memoowt u mamepuanst

[Ipu moAroTOBKE AAHHOTO MCCIICIOBAHUS MPUMEHSUIUCH KaK OOIIeHayYHbIe, TAK ¥ YaCTHOHAYYHBIC Me-
TOJbI, TAKHE KaK aHAU3, CHHTE3 ¥ UHIYKIHS, CIIOCOOCTBYIOIINE PACKPHITHIO CYITHOCTHBIX COCTaBIISIFOIINX
paccMaTpuBacMOi TPOOJIEMATHKH, ¢ YUETOM HAIIHOHAIBHOTO M PErHOHATIBHOTO 3aKOHOIATEIHCTBA, PETYJIIH-
PYIOILIETO HMCMONBh30BaHUE TOBApHOTO 3HaKa. OCYIIECTBIICH CHCTEMHBIN CPaBHUTEILHO-COMOCTABUTEBHBIN
aHanM3 U 0000LIeHNe HAYYHBIX TOCTHKEHUH B MCCleayeMol cdepe. DTo, B CBOIO ouYepenb, MPEeJOCTaBIsSET

BO3MOXKHOCTh, C OJTHOW CTOPOHBI, — BBLISIBUTH MPOTUBOPEYHS U HEJAOPAOOTKH JCHCTBYIONIETO 3aKOHO/A-
TEJIbCTBA, C APYTrOH, — OMPEAETUTHh HAIIPABICHUS M IMEPCIEKTUBBI COBEPIIICHCTBOBAHMS 3aKOHOAATEIHHBIX
aKTOB.

B kauecTBe MaTepuasioB UCCIEAOBAaHUSA UCTOIb3YIOTCS HOPMAaTHUBHO-IIPABOBbIE AKTHI, CYIIECTBYIOIIAS
MIPaBONPUMEHUTEIbHAS PAKTHKA, HAYyYHbIE TPYIbl KA3aXCTAHCKUX U 3apyOe)KHBIX aBTOPOB.

Pesyromameot

B nenom npoBen€HHBIN aHAIN3 TPUBEN K CIEIYIOIIUM pe3yJibTaTaM.

1. Crtoco0BI UCTIONB30BAHUS TOBAPHBIX 3HAKOB HE CBEJEHBI B OAHY KOHKPETHYIO CTaThI) KaKOTO-THO0
€MHOTO HOPMATHBHO-TIPaBOBOTO akTa. OHU «pa30pOCcaHbDy MO PA3IMIHBIM KOJIEKCAM U 3aKOHAM.

2. He BHoJiHE 0JTHO3HAYHO ONPE/ICIICHO, YTO BBEJACHHE TOBAPHOTO 3HaKa B 000pOT — 3TO M €CTh HUC-
0JIb30BaHUE TOBApHOTro 3Haka. Kyma npoiie Obl1o Obl 00BEIUHUTD STH J1BA TIOHSTHS.

3. IlonsTre «BBeaEHIE TOBAPHOTO 3HAKa B 000POT» SABISAETCS O0Jiee IIMPOKUM, YeM «BBEICHHE TOBapa
B 000pOT».

4. Paznnunple CyObEKThI MPABOOTHOIICHUH MOTYT MCIIOJIb30BaTh TOBAPHBIN 3HAK MO-Pa3HOMY.

5. He ko BceM cnoco6aM MCTOIR30BaHMS TOBAPHOTO 3HAKA MPHMEHEHO YCIOBHE O TOM, YTO TOT WU
WHOM CIoco0 JJOJDKEH OTHOCHTHCS K TOBapaM M yCIIyraM, JUIsi KOTOPBIX TOBAPHBIN 3HAK OXPaHAETCS.

6. MMeer MecTO MPUMEHEHUE PA3IMYHON TEPMHUHOJIOIMH K OJHHUM U TEM K€ OJHOMOPSIAKOBBIM JCH-
cTBusM. Hampumep, epeada mpaBa — ycTyTIKa MpaBa, pa3MelieHne 3HaKa — MPUMEHEHHEe 3HaKa.

7. HexkoTtopsle crtocoObl MOXHO ObITO ObI OOBETUHUTE B OJIMH POIOBOM criocob. Hampumep, «pekiama-
BBIBECKa» MOXXHO OOBEIUHHUTH B OJIHY JIUIIb «pPEKIaMy», a «IedyaTHas MPOAYKIMS-TIEYaTHOES H3JaHuC-
oduIHMaTLHBIN OJIAHK-/IEI0Bas JJOKYMEHTAIUA» MOKHO ObLIO ObI 00BEIUHUTD B IICUATHYIO ITPOYKIIHION.

Obcyorcoenue

B kauecTBe TOBapHOro 3HaKa MOXKET MCIOJb30BAThHCA JII0OAasi MapKUPOBKA, 3apPErHCTPUPOBAHHAS KaK
TOBApHBII 3HAK, MO3BOJIAIONIAS OTINYATh TOBAPHI M YCIYTH, peallu3yeMble U MPEeI0oCTaBIsIeMble OIHUMH JTU-
LAMH, OT aHAJIOTUYHBIX TOBAPOB U YCIIYT, PEaIU3yEMbIX APYTHUMHU JTULIAMU.

WMHCTUTYT TOBapHOTO 3HAKa, MCIIOIb30BAHUS TOBAPHOI'O 3HAKA B CBOE BPEMsI MCCIEAOBAJICS TAaKUMH
yuenbiMi  kak T.E. KayaeipoB, C.[. KynexambekoBa [2; 261], W.A. bnusnen, 3.I1. [aBpuiios,
O.B. lo6psiauH [3; 3], H.b. Mbin6aea, A.P. Mensbsiera [4], M. Yaiikos [5; 56], 5. Cononnukosa [6; 21] u
Ap.

B cooTBeTcTBHHM € TpakJaHCKUM 3akoHOAaTenbcTBOM PK mpaBooGmagaTesnio mpenocTaBiseTcs: HCKITIO-
YUTETHHOE MPABO MOIBb30BAHUS U PACTIOPSDKEHUS! TOBAPHBIM 3HAKOM KaK 0OBEKTOM MHTEJUIEKTYalIbHOU cO0-
crBenHocTH (myHKT 1 crateu 1025 I'K PK) [7]. Bonee yrounénnas HopMa coaepkutcsi B 3akoHe Pecry6iu-
ku Kazaxcran ot 26 uronst 1999 roga N 456 «O ToBapHBIX 3HaKax, 3HaKax 00CITyKMBaHUsI, reorpapuyecKux
YKa3aHHUAX W HAUMEHOBAaHUSIX MECT IMPOUCXOXKACHUS TOBAPOB» (Jlaee — 3aKOH O TOBAPHBIX 3HAKax). 3aKo-
HOJaTeNNb KOHKPETU3UPYET U yCTaHABIMBAET MPEAEIbl PACIPOCTPAHEHHS HCKIIOYUTEIBHOTO IpaBa Mob30-
BaHUs U PACIOPSDKEHUs BIIa/Ieblia TOBAPHOTO 3HAKA, OTPAHUYHMBAsCH TOBAPAMH M yCIyraMH, yKa3aHHBIMH B
ceuzaerenscTBe (MyHKT 4 cratbu 4) [8]. Iloxoxas Hopma coaepkutcs B myHKTe | ctathu 1 3akoH 0 TOBap-
HBIX 3HAKaX.
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Ha ypoBHe pernoHanbHOTO 3aKOHOJATENbCTBA, @ UMEHHO B paMkax JloroBopa o EBpasuiickoM 3KoHO-
MHYECKOM COI03€e, MMPETyCMATPUBACTCS PETYINPOBAHNE BOIIPOCOB, CBSI3aHHBIX C UCTIOIH30BAHHEM TOBAPHOTO
3HaKa. Tak, cormacHo ctarbe 12 Ilpunoxenus 26 k Joroopy o EADC, Bnagener ToBapHOTO 3HaKa o0iana-
€T UCKJIIOYUTEIbHBIM MPAaBOM Ha €ro HCIIOJIb30BaHUE B COOTBETCTBHM C HOPMaMM 3aKOHOAATENBCTBA CTpa-
HBI-JICHA, PACTIOPSHKEHHE 3TUM IIPABOM, a TAK)K€ BO3MOKHOCTH 3aIlpPemiaTh TPETHUM JIHIAaM MPUMEHSTH TO-
BapHBIN 3HAK MITM CXOXKHE J0 CTETIeHH CMENIeHNsT 0003Ha4YeHHUs B OTHOIIEHWH TOBAPOB M (WJIH) yCIYyT, OTHO-
CALIUXCS K OJJHOM kaTeropuu [9].

Heo0xonumMo OTMETHTH, YTO MOHSITHE «HCIIONB30BAHUE» HMMEET HEONpe/AeiIeHHOe TONKoBaHWe. Tak
C. . KynpxxambexoBa yka3plBaeT Ha HEOJHO3HAYHOCTh TEPMUHA «HCIIOJIb30BaHUE TOBAPHOTO 3HAKa», o0pa-
asi BHUMaHWE Ha Pa3IMYHYI0 TPAKTOBKY B 3aKOHOMATENIbCTBAX PAa3HBIX CTPaH: OT PeajhbHOro MCIONIb30Ba-
HUS (M3TOTOBJICHUE, IPUMEHEHHE HA TOBAp M T.II.) 10 HOMUHAIBHOTO (B peKiIaMe, eYaTHbIX M3JaHUAX) [2;
261].

3akonoxarenbcTBo PK comepikut B cebe mpoTHBOpEUrs HE TOIBKO MEXITY Pa3IMYHBIMH HOPMAaTHBHO-
MPaBOBBIMH aKTaMH, HO U B TIpeAesiax OJHOTO TaKOTO aKTa.

Ilpasosas npupooa

[Ipexxme Bcero HEOOXOAWMO OMPEAETUTHh MPABOBYIO HPUPOIY TEPMHHA «HCIIOIH30BAHUE TOBAPHOTO
3Haka». CoriacHo AEHCTBYIOIIEMY 3aKOHOAATENLCTBY, IOJI MCIIOIB30BAHUEM MOJPa3yMEBaeTCs BBEIACHUE
TOBapHOTO 3HaKa B 000POT B 000N hopmMe: mpojaka, BBO3, U3rOTORJICHUE U T.1I. (MyHKT 2 crtaTh 1025 'K
PK) [7]. AnanornuHasi KOHCTPYKIHUS MTPAMEHSETCS 3aKOHOJaTeNIeM B 3aKOHE O TOBapHBIX 3HaKaX (TIOAITYHKT
9) crateu 1). U3 wero crenyer BBIBOI, YTO KaK M B OOIIEH, TaKk U B CHEIHMATFHON HOpME, TIOHATHE «HCIIONb-
30BaHME TOBAPHOTO 3HAKA» PACKPHIBAETCS Yepe3 TEPMUH «BBEACHUE B 000POTH.

Mexmy Tem, pa3rpaHUIMBaTh HEOOXOIUMO TIOHATHS «BBEJECHIE TOBapa B 000POT» U «BBEICHHE B 000-
pPOT TOBApHOTO 3HAKa», MOCKOJNBKY cdepa MPUMEHEHHS W XapaKTep ASHCTBHIA BhINICYKAa3aHHBIX ITOHSATHH
pasnuuarTcs MeXIy coboil. JleicTByIOIEe 3aKOHOIATEIBCTBO HE CONEPIKUT HOPMBI, MIO3BOJISIFOIICH OTpe-
JeTUTh KOHKPETHBII MOMEHT BBEJICHHS TOTO WJIM MHOTO TOBapa B rpakIaHCKO-TpaBoBoi obopot. Toraa kak
B HAYYHOW JIUTEPATYPE ITOT TEPMHUH MTPUBOIUTCA, KaK YK€ caMO COOO0M pa3yMEIOITHiiCs.

MexyHapoaHas cyeOHas pakTHKa JEMOHCTPUPYET pa3ivyus B TOJIKOBAaHUHM U MPUMEHEHHUH BBILIE-
yKa3aHHBIX TePMHUHOB. Tak, OJHUM W3 MPHUMEPOB SIBISIETCS CyAeOHOE 3aKIIIOYeHUE 1Mo cropy mexnay «Peak
Holding AB» u «Axolin-Elinor AB» [10]. Cyx npuHsu pemierne, coriacHO KOTOPOMY HE MOTYT CUHTATHCS
BBEJICHHBIMU B 000POT TOBapHI C COOTBETCTBYIOIIMM TOBAPHBIM 3HAKOM, (haKTHUeCcKas pean3alusi KOTOPhIX
He OblIa OCYIECTBJICHA BJaJeNblieM TOBapHOTO 3Haka. [Ipw 3TOM, Cya OTMETHII, 4TO JaHHOe TpeOoBaHUE
KacaeTcsl M TeX BJIAJIENIbIIEB TOBAPHBIX 3HAKOB, KOTOPBIE OCYIIECTBIIIA BBO3 TAKOTO TOBapa B Ty WU MHYIO
CTpaHy ¥ TIPEIUIOKUIN JAaHHBIA TOBap MOTpeOuTento. TakuM o0pazoM, CyJl YCTAaHOBWJII MOMEHT BBEIEHUS
TOBapa B 000pOT — mociie (HaKTUIEeCKOW MPOJaKK TOBapa, YKa3bIBasi, 4TO UHBIE ACWCTBHS, MPEIIIeCTBYIO-
mue (hakTUIeCKoU Mpojaxe (pexiama, npednodicerue, 6603, NOCMABKA U M.N.) HE MOTYT SIBIISITHCS BBEJICHH-
€M TOBapa B I'paxIaHCKU 000pOT.

B 3T0if cBs3M HEOOXOIUMO OTMETHTH, YTO B OTIIMYHE OT MOHITHS «BBEIACHHUE TOBapa B 000pOT», Tep-
MUH «BBEJICHHE B 00OPOT TOBAPHOTO 3HAKA» MMeEET OoJiee IMMNPOKOe TOIKOBAHUE (C MOMEHMA UMROPMA, pe-
KIamol U m.n.).

TakuMm 00pa3oM, MOHATHS «HCIIONB30BAHNE)» U «BBEJIECHUE» TOBAPHOTO 3HAKA MOKHO OTHECTH K KaTe-
TrOpuHU paBHO3HAYHBIX, OJHAKO YKAa3aHHLIC MMOHATHA KapAWMHAJIbHO OTINYAIOTCA OT MOHATUA «BBEACHHA TOBA-
pa B 000poT», ABJISSACH 00JIee IMUPOKUMU U 00bEMHBIMH.

Cyovexmul

Braoeney mosapnozo snaka.

HccnenoBanne cyOBEKTOB, HCIONB3YIONMX TOBAPHBIM 3HAK, WTPAET BAXHYIO POJb B ONpENCICHUH
CYIITHOCTH W TPABOBOW MPUPOMIBI MOHATHS «HCIIONF30BaHNE TOBAPHOTO 3HaKa». OMHUM M3 OCHOBHBIX CYOb-
€KTOB SIBJISCTCS BiaJlesiel] TOBapHOro 3Haka. [loHsATHe Briazenbla TOBapHOTO 3HaKa (mpaBooOiajarens) co-
JepKHUTCS B cTaThe | 3aKoHa 0 TOBapHBIX 3HaKax. J{Jisi BIaieNblieB TOBAPHOTO 3HAKA YCTaHABIMBAETCS 00s-
3aHHOCTb MCIIOJIb30BaHMsI JaHHOTO TOBAPHOTO 3HaKa (nywxkm I cmamwu 19). [lpuMedaTensHo, 4TO B COOT-
BETCTBUU C ITyHKTOM 4 ctaTbu 19 3akoHa 0 TOBapHBIX 3HaKaX, OJHOBPEMEHHO C BIIaJeNbIeM TOBAPHOTO 3Ha-
Ka 0053aHHOCTPH 1O MCITOJIb30BAHUIO TOBAPHOTO 3HAKA BO3JIAraeTcsl Ha JIUIO0, KOTOPOMY TaKoe IpaBo Iepe-
JIAaHO WJIHM TIPEIOCTABJICHO HA OCHOBAHUU JOTOBOPA YCTYNKU (nyukm I cmamou 21) viid TATIEH3HOHHOTO J10-
roBopa (nyuxkm I cmamwu 21) [8]. B ciyuae mepeaadu MCKIIOYMTENIBHOTO MpaBa HAa TOBApHBIA 3HAK I10
IPaXXJJAaHCKO-TIPABOBOMY JIOTOBOPY YCTYIKH TpaBa TpeOOBaHHS IMPOUCXOJUT CMEHA BIQJIENblla TOBAPHOTO
3Haka. COOTBETCTBEHHO, Yy MEPBOTO BIAJIENbIA MPEKPATHTCS 00SI3aHHOCTh WCIONB30BaTh TOBAPHBIA 3HAK U
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JIOKa3bIBaTh TAaKoe HMCIONB30BaHME. BeieacTBue yka3aHHOrO, ynmoMuHaHue myHKTa 1 cratbu 21 3akoHa o
TOBAapHBIX 3HaKaX B cTaThH 19 He uMeeT cMbIca.

Jluyo, napywusuiee ucKIouYumenbHoe npaso Ha MoBapHbull 3HAK.

HckmountensHOe MPaBO Ha TOBAapHBIM 3HAK OXpaHseTcs CIEHUAIbHBIM 3aKOHOM O TOBapHBIX 3HaKax
(nynkm 1 cmamou 43), otnensasiMu Hopmamu ['K PK (nywxkm | cmamou 1032) u vHBIMA HOPMATHBHBIMHU
[IPaBOBBIMH AKTaAMHU.

3a He3aKOHHOE HCIIONb30BaHUE Uy>KOTO TOBapHOIO 3HaKa MpelycMaTpUBaeTCs aIMUHUCTPAaTUBHAS OT-
BETCTBEHHOCTH (cmamws 158 KoAll PK).

Taxum 0Opa3oM, B yucie CyObEKTOB, IOMUMO BIIAJEIbIIEB TOBAPHOI'O 3HAKA U MHBIX CyObEKTOB Ipax-
JAHCKOT0 000pOTa, MOSBJISIETCS JIMLO, HAapyLIMBIIEe UCKIIOYUTEIBHOE IPAaBO HAa TOBapHBIN 3HAK — IPaBO-
HapyIIUTENb.

3aKOH O TOBAapHBIX 3HAKaX JaeT ONpelesIeHHE HApYyLICHWIO HCKIIOYUTEIBHOIO IpaBa HAa TOBAPHBIN
3HAaK, yCTAHABJIMBAs €ro XapakTepHble Npu3Haku. K HUM, B IepBYIO ouepeb, OTHOCUTCSI OTCYTCTBHE COIJIa-
cHsl BIajiesblia Ha BBeIGHUE B 000pOT: 1) caMoro ToBapHOro 3Haka; 2) 0003HaYeHUH, CXOAHBIX C TOBAPHBIM
3HAKOM JI0 CTENCHU CMeElIeHHs. B ciydae oOmmen3BeCTHOrO TOBApHOTO 3HaKa TaKOe MCIOJIb30BaHHUE 3ampe-
IIeHO 7S IFOOBIX TOBapoB u ycuyrT [8]. B manHOM ciiyyae HEOOXOAMMO OTMETHTH, YTO MPABOHAPYIIUTENb,
XOTS ¥ BBOJIUT TOBAPHBIN 3HAK B 00OPOT HITH HCIIONB3YET TOBAPHBIN 3HAK, IIOCKOJIBKY HE SIBIISICTCS BIalellb-
1IEM TOBApHOT'O 3HaKa, HE TOJUICKHUT UCIIOJHCHUIO 0053aHHOCTH, YCTAHOBJICHHOW B MyHKTE 4 cTaTthu 19 3a-
KOH «O TOBapHBIX 3HAKAX).

Eme oqHuM mpu3HAKOM NPpaBOHAPYLICHHUS SBIISETCS MCIIOIb30BAHUE TOBAPHOTO 3HAKA €r0 B CPEACTBAX
MaccoBoii nHpopmaruu 0e3 cornacust Biaaenbla. [IpsMoit HOpMBI, pa3penraloniel HCIoIb30BaTh TOBAPHBIN
3aak B CMU, B melicTByroIeM 3aKOHOAATEIhCTBE HE conepkuTcs. OHAKO, UCXO/IS U3 MPUHIKIIA CBOOOIBI
MPEANPUHUMATEIBCKON NESTEIbHOCTH U OTCYTCTBHS 3aIPETOB CO CTOPOHBI TOCYAApCTBA, IPAaBO BiajesbLa
Ha UCTOJIb30BaHKUE TOBapHOro 3Haka B CMMU cuuraercs noapasymeBaembIM. [IpumMedarensHo, YTO TOBApHBINA
3HaK MOXKET OBITh MCIIOJIF30BaH TPETHUMU JIMLIAMH B WHTEPHET-pECypcax, W, COOTBETCTBEHHO, B OHJIAMH-
mwiardopmax, Kotopele, cornmacHo 3akoHy PK «O06 onmaiiH-mmaTdopmax M OHIAMH-pEKIaMe), TAaKKe SBIIS-
10Tca uHTepHeT-pecypcami [11]. To ecTs, Hcnonb30BaHKEe TOBAPHOIO 3HaKa B MapKeTIlIeicax Takke MOXKET
TPaKTOBATbCA KaK «HCIIOIb30BaHNUE TOBAPHOI'O 3HAKAY.

Cybwexkmbl 002060pHbIX OMHOULEHULL

I'pask1aHCKUM 3aKOHOJATENbCTBOM MPEAYCMOTPEHAa BO3MOXHOCTH NEpPEAadyy HCKIIOYUTENbHBIX NpaB
Ha TOBapHBIN 3HAK TPETHHUM JIMLIAM ITyTEeM 3aKII0UYEHHsI TUIIEH3NOHHOTO JoroBopa [7]. CyObekToM mpaBooT-
HOIIIEHUH B chepe HCIOIB30BAHMS TOBAPHOTO 3HAKa B JAHHOM Cllydae SIBJISIETCS JIMLIEH3UAT B KOHTEKCTE J0-
roBOpa KOMIIJIEKCHOM NpeAnpUHIMATEIbCKON JTUIIEH3MH JTHO0 JIMIEH3MOHHOIO IOrOBOpa B Ipejeliax, ycra-
HOBJIEHHBIX COOTBETCTBYIOIIIMM COTJIAIIEHHEM, HOPMaMHU 3aKOHa.

B MexmyHapoHOM IpaBe CYLIECTBYIOT MHBIE MOAXO/bI K PErYIMPOBAHHIO HCIIOIB30BaHMS TOBAPHOTO
3HaKa. Tak, He cUWTaeTcsl HapylIeHHEeM HCKJIIOYMTEIBHOIO NpaBa BBEJIEHHE TOBAPHOIO 3HAKa B 00OPOT Ha
TeppuTopuu oJHOH u3 crpan EADC uHBIMU NHIIaMu, €CIIM JaHHBIA TOBap ObLI BBEAECH B OOOPOT Ha TeppH-
TopuHu Jt00oro u3 rocynaapcts-uwieHoB EADC camum BiajenblieM TOBApHOTO 3HAKa HIIM C €r0 COTJIacHsl.
cTakum oOpazom, moTpeOUTENN TOBAPOB, 0003HAUEHHBIX TOBAPHBIM 3HAKOM, TAK)KE€ MOTYT BBICTYNIAaTh B PO-
JIM [I0JIb30BATENICH TOBAPHOT'O 3HAKA.

IIpu sTOM He cremyeT yTBEpKIaTh, YTO MOTPEOUTENH TOBAPOB MOMUMO BBIIIEYKA3aHHBIX MPaB MOTYT
WCIIOJIb30BaTh aHAJIOTHYHBIE C BJIAJIENbLIEM IIpaBa Ha TOBAPHBIM 3HAK, IPEIYyCMOTPEHHBIE TyHKTOM 2 CTaThU
1025 T'K PK, a Taxxe myHkTOM 9 ctatbu 1 3akoHa 0 TOBAapHBIX 3HaKax. B gacTHoCcTH, HE JOIyCTHMO, YTO
rocJjie MOKYIKH TOBapa ¢ TOBAPHBIM 3HAKOM Y OQHIIMAILHOTO JUIepa, MOTPEOUTENb TOBApa MOXKET 3aKITIO-
YUTh C TPETHUMH JIUIIAMH JIUIIEH3HOHHBIA JOTOBOP C MOCHIEAYIONIEH nepeaail HCKIIOYUTEIbHBIX MpaB Ha TO-
BapHbIi 3HaK. Takke CI0XKHO MPEANONOKHUTh, YTO TOCIe MPUOOPETEHNS 3aKOHHO BBEIEHHOTO B 00OPOT TO-
Bapa ¢ TOBAPHBIM 3HAKOM Yy MOTPEOUTENS BOSHUKAET IIPAaBO HAa M3TOTOBJICHWE HOBBIX TOBAPOB C 3TUM K€ TO-
BapHBIM 3HaKOM. KoHEYHO, MOTpeOHTENh MOXKET COBEpIIATH BCE ITH JACHUCTBHUS, OJTHAKO, B TAKOM CIydae,
OHHU CTaHyT HapyllaTh IpaBa BiaAejblia TOBAPHOTO 3HaKa. ClesoBaTenbHO, TOJBKO YacTh CIOCOOOB «HC-
[I0JIB30BaHUS TOBAPHOI'O 3HaKa», mpeaycMoTpeHHas B myHkTe 2 cratbu 1025 'K PK u B mynkTe 9 cratenm 1
3aKoHa O TOBapHBIX 3HAKAX, TPUMEHMUMA JIJISl TIOTPEeOUTEIIS.

OCHOBBIBAsICh Ha BBINICH3IOKEHHOM, MOXKHO BBIJICIIUTH CJICIYIONIYIO TPYITY CyOBEKTOB B cdepe OT-
HOILIEHUH 110 MCIIOJI30BAaHUIO TOBAPHOTO 3HAKA:

1) Bmamener; TOBapHOTO 3HAKA;

2) mpaBOHAPYILIUTENb;
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3) IUIEeH3HAT;

4) oTpeOUTENb TOBAPOB C TOBAPHBIM 3HAKOM.

Crnoco0bI MCII0JIL30BAHUSI TOBAPHOI'0 3HAKA
AHanm3 MeHCTBYIOMIETO 3aKOHOIATENhCTBa M 00001IeHe CITIOCOOOB HCIIOIB30BaHUSI TOBAPHOTO 3HAKA,
kotopsle ormmcaHbl B ctathe 1025 I'K PK, a Taxke crarbsax 1, 19, 43 3akoHa TOBapHBIX 3HaKaX, MO3BOJIAIH
CHCTEMaTHU3UPOBATh CIIOCOOBI HCITOIH30BaHUS TOBAPHOTO 3HAKA CIIEAYIOIINM 00pa3oM.

Tab6anuma 1

Pacnpenesienue cnoco00B MCNOIb30BAHNS TOBAPHOI0 3HAKA COIVIACHO 3aKOHOIATEJIbCTBA
Pecny6auku Ka3zaxcran

Cratps 1025 'K PK

Cratbs 1 3akoHa 0 TO-
BapHBIX 3HAKaX

Cratps 19 3akoHa 0 TOBapHBIX 3HAKAX

Cratbs 43 3akoHa o
TOBApPHBIX 3HAKAX

H3TOTOBJICHHE, IIPIMEHE-
HUE, BBO3, XpaHEHHE,
TIpeUIOKEHUE K TIPOIaxe,
MpojiaXka TOBAPHOT'O 3HA-
Ka UM ToBapa, 0003Ha-
YCHHOTI'O 9THM 3HAKOM,
HCIIOIb30BaHUE B BBIBEC-
Kax, pexjiaMe, Ie4aTHOU
MPOAYKIUHU WIA UHON
JIETTOBOH TOKYMEHTAIIU!

W3TOTOBJICHHE, TIPHIME-
HEHHE, BBO3, XpaHEHHE,
TIpeIO’KeHHE K TIpoJia-
Ke, Mpojiaxka ToBapa ¢
0003HaYeHHEM TOBap-
HOTO 3HaKa, MpUMeHe-
HUE B BBIBECKAX, pe-
KJIaMme, e4YaTHOM Ipo-
JYKITHA

MIpUMEHEHHEe TOBAPHOTO 3HaKa Ha TOBapax,
JUTSL KOTOPBIX OH 3aperuCTPUPOBaH, U
(W) MX yTIakoOBKE BIIAAEIIBIIEM TOBAPHO-
r'0 3HAKA W JIUIIOM, KOTOPOMY TaKoe
MIPaBO MepeIaHo MU MPEIOCTABICHO Ha
OCHOBAHHH JIOTOBOPA B COOTBETCTBHHU C
myHkTamu 1 u 2 crateu 21 3axoHa
H3rOTOBJICHHE, BBO3, XpPaHEHHUE, MTPEIO-
JKCHHE K TIPOJIake, Mpojjaka ToBapa ¢ 000-
3HAaYCHUEM TOBApHOTO 3HaKa, IPHIMEHECHHE
€r0 B peKJIaMe, BEIBECKAX, IEYATHBIX H3-
JTAHUSIX, Ha O(OUIMATBHBIX OJTAHKAX,

peKIaMHpOBaHHE TO-
BapHOIo 3HaKa B Macc-
Meaua

MHorue U3 JaHHBIX CIIOCOOOB MCIOJIL30BaHUS, MPUBEACHHBIX B Pa3jIMYHBIX UCTOUYHUKAX, TIOBTOPSIOT
npyT apyra. OMHAKO WX CHCTEMAaTH3AIlHs O3BOJISET BBIJICIUTh BCE 3TH CIIOCOOBI B OTJEIBHBIN CITUCOK.

Hamu npennpussta nonvimika npedcmasumes coOCMEEeHHOe A8MOPCKoe 8UOEHUE CAeOVIOUWUX CNOCOO08
UCNOIL308AHUSL MOBAPHO20 3HAKA, TIPEIICTABICHHOE HUXKE.

Cnoco0bl MCII0/1b30BAHUSA TOBAPHBIX 3HAKOB
1. pa3MmerieHne Ha TOBape TOBAPHBIX 3HAKOB, B OTHOIIIEHUU KOTOPHIX OH OXpaHseTcs (cmamvs 1 3ako-

Ha 0 moeapHbvlx 3Ha1<ax);

2. pa3MellcHHE TOBAPHOIO 3HAKA HAa YMAaKOBKAaX TOBAPOB, B OTHOIICHHH KOTOPBIX OH OXPaHACTCS
(cmamus 1 3akoHa 0 MOBAPHBIX 3HAKAX);
3. IpUMEHEHHE TOBAPHOIO 3HAKa Ha TOBapax, I KOTOPHIX OH 3aperucTpUpoBaH (cmamovs 19 3axona

O MoeapHbvLX 3H(,ZK(,Z)C);

4. mpUMEHEHUE Ha YIAKOBKAX TOBapa TOBAPHBIX 3HAKOB, JUISl KOTOPHIX OH 3apPErHCTPUPOBAH (Cmambsl
19 3axona o mosapmwvix 3naxax);
5. W3TOTOBJIEHHE TOBapa ¢ 0003HAUYEHUEM TOBAPHOTO 3HaKa (cmambsu 1, 19 3axona o mosapuwix 3Ha-
kax; cmamos 1025 'K PK);
6. BBO3 TOBapa ¢ 0003HaUEHHUEM TOBAPHOTO 3HaKA (cmamou 1, 19 3axona o moeapuwix 3Haxax, cmamaos

1025 I'K PK);

7. XpaHeHHe ToBapa ¢ 0003HauYCHHEM TOBApHOTrO 3HaKa (cmamvu 1, 19 3axona o mosapHvix 3naKax;

cmamows 1025 I'K PK);

8. mpeIokKeHne K Mpojaxke ToBapa ¢ 0003HAYCHHUEM TOBAapPHOTO 3HaKa (cmamovu I, 19 3axona o mo-
sapuwix snakax, cmamos 1025 I'K PK);
9. mponaxa ToBapa, 0003HAYEHHOTO TOBAPHBIM 3HAKOM (cmambsu 1, 19 3axona o mosapHvix 3nHaxax,

cmamos 1025 I'K PK);

10. mpuMeHeHHe/UCTIONb30BaHNe TOBAPHOTO 3HAKa B BbIBecKax (cmamwu I, 19 3axona o mosaphuix
snaxax; cmamvsi 1025 I'K PK);
11. npuMeHeHHEe/MCIIOJIb30BaHUEe TOBApPHOIO 3HaKa B pekiame (cmamvu 1, 19 3axona o mosapuwix
suaxax, cmamos 1025 I'K PK);
12. mpuMeHeHHe/UCTIONb30BaHue TOBAPHOIO 3HAaKa B MEYATHON MpOoAyKUuu (cmamuvs 1 3axona o mo-
sapuvix 3nakax, cmamos 1025 I'K PK);
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13. mpuMeHeHHe TOBApPHOTO 3HaKa B IIEYaTHBIX U3AAHUAX (cmambs 19 3axona o mosapuvix 3Haxax);

14. mpuMeHEHHE TOBApHOI'O 3HaKa Ha O(QUIHANIbHBIX OJlaHKaX (cmamws 19 3axona o moeapmuvix 3Ha-
Kax);

15. mpumeHeHHe/MCTIONb30BaHNEe TOBAPHOTO 3HAKa B JETIOBOM JOKyMEHTauuu (cmamovu 1, 19 3axona o
mosapuwix 3uaxax, cmamos 1025 I'K PK);

16. wm3roToBIICHHE TOBapHOTO 3HaKa (cmamvs 1025 'K PK);

17. mpuMeHeHue TOBapHOTro 3Haka (cmamwvs 1025 'K PK);

18. BBO3 TOBapHOTO 3HaKa (cmamws 1025 I'K PK);

19. xpanenue ToBapHOTO 3HaKa (cmamoes 1025 I'K PK);

20. mpemroxeHUE K IpoAake ToBapHOTo 3Haka (cmambvs 1025 'K PK);

21. mponaxa ToBapHOro 3Haka (cmamwvs 1025 'K PK);

22. WHOE BBEIIEHWE TOBapa C 0003HAYCHHEM TOBApPHOIO 3HAKA B 000pOT (cmamws 1 3axona o mosap-
HBIX 3HAKAX),

23. WHOE BBEJCHHE TOBAPHOTO 3HAaKa B 000pOT (cmamwu 1, 19 3axona o mosaprvix 3Hakax).

Criucok crnoco6oB UCTIONIB30BaHUS TOBAPHBIX 3HAKOB MOJYYHJIICS AOCTaTOYHO IJIMHHBIM M JIaXKe HE HC-
YepIBIBAIOIINM, YIUTHIBAS, YTO OH 3aKAaHUYMBAETCS TAKUMHU CIIOCO0aMH, KaK «MHOE BBEJIEHUE B 000POTY.

Tem He MeHee, cieayeT oOpaTUTh BHUMaHWE Ha KaXIbld M3 JaHHBIX CIIOCOOOB, pacmndpoBaTh X, a
TaKke yHU(OUIUPOBATH TAKUM 00pa3oM, YTOObI OHM HE B3aUMOUCKIIIOYANN JPYT IPyra U COOTBETCTBOBAIN
FOPUINYECKOI TEXHUKE.

Pasmemenue mwim npruMeHeHHE TOBAPHOTO 3HAKA HAa TOBapax M MX YMAaKOBKE, BEPOsSTHEE BCETO, CIEIyET
paccMaTpuBaTh, KaK CHHOHUMHYHBIE TIOHATHA. Tak, coriacHo cinoBapro C.M. Oxkerosa clioBO «pa3MecTUTB)
03HA4YaeT MOMECTHThH YTO-THO0 M KyAa-1r00, HAUTH MECTO I 4ero-mubo. B To ke Bpems CIOBO «IpHMe-
HUTB» 03HAYaET OCYIIECTBUTH HA MPAKTHUKE, IPUBECTH B HcrionHeHue [12; 875].

Cornacho cioBaproo J[.H. YirakoBa, TepMUH «HM3rOTOBUTH» O3HAUYAET MPOM3BECTH 4TO-IMOO [13; 375].
To €CTb, B 3aBUCUMOCTHU OT CTCIICHU 'OTOBHOCTU TOBAapa Ha HEM MOKHO HI/I6O Pa3MECTUTb U IPUMECHUTD TO-
BapHBIN 3HAK, €CIIM TOBApP YKE MOIHOCTHIO U3TOTOBJICH U NMEET 3aBEPIIEHHBIA TOBAPHBINA BH/I, THO0 MOXKHO
3aMEHHUTh Ha TOBApHBIN 3HAK B Ipolecce NMpousBojacTBa. K mpuMepy, ecny Ka3axcTaHCKHH AUCTPUOBIOTOP
MOTOPHOTO Macjia ¢ ToBapHBIM 3HaKkOM MOBIL HaHOCHT Ha TOTOBYIO HPOAYKIUIO IOMOJHHUTEIHHYIO
HakJeiiky co ceouMm ToBapHbIM 3HaKoM KULAN OIL, To 3TO siBIsIeTCs pa3MelieHneM WIH MPUMEHEHHEM
TOBapHOTO 3HAaKa Ha y>Ke TOTOBOM ToBape (puc. 1):

Pucynox 1. [Ipumep pasmernieHust TOBapHOTO 3HAKa HA Y)K€ TOTOBOM TOBape.
[IpumMeuanue: cOCTaBICHO Ha OCHOBE UCTOUHUKA [14]

Ecmu xe 6ortnep xommanuu «The Coca-Cola Company» B mpoliecce Ipou3BOICTBa Ta3UPOBAHHOTO
HaITUTKA W3rOTaBIMBAET OYTHUIKH JJIsl TOrO HAIUTKA, TO B €II¢ HE3aBEPIIEHHOM TOBape YXKe UCTOIb3yeTCs
00BEMHBIN TOBAPHBIH 3HAK B BHIE 3TOH OyThUIKH (pHC. 2):
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Pucynox 2. [Ipumep 00beMHOTO TOBapHOTO 3HAKA
[IpumMewanue: cocTaBICHO HA OCHOBE UCTOYHUKA [15]

Heo0xonumo oTMETHTB, YTO MOJ pa3MElICHUEM U MPUMEHEHHEM TOBApHOI'O 3HAaKa MOHUMAIOTCA JCi-
CTBHS, COBEpIIacMble B OTHOLIICHUH Y€ FOTOBOrO TOBapa. B TaHHOM KOHTEKCTe AJisl paciuugpoBKH TEPMU-
Ha ciegyeT oOpaTHThCSA K CIOBapro YIIAKOBa, COIVIACHO KOTOPOMY CJIOBO «IPHUMEHHUTH» O3HAYAET «AaTh
ynoTpebieHne ueMy-JInbo», TO eCTh UCTIONB30BaTh. B KauecTBe MpuMepa MOXKHO IIPUBECTH JIFOOOTO BOJUTE-
JI51, KOTOPBIH MTPY BOXKIESHUH aBTOMOOMIISI C TOBAPHBIM 3HAKOM, MPUMEHSIET JaHHBIN BH]I TOBapa.

BBo3 TOBapa ¢ 0003HaUYEHHEM TOBApHOTO 3HAKa, COTJIACHO ompeaeneHuro u3 myHkTa 48 crateu 3 Ko-
nekca PK «O TaMOXEHHOM peryiIupoBaHUN» O3HAYACT ACHCTBUS, CBSI3aHHBIC C IEPECCUCHUEM TaMOKEHHOMN
TpaHMIIBI, B pE3yJbTaTe KOTOPHIX TOBaphl OBUIM JOCTaBJICHBI Ha TAMOXKEHHYIO TEPPUTOPHUIO JIIOOBIM BO3-
MOXHBIM cIrocobom [16].

[IpumeuaTenbHO, YTO BBIBO3 TOBAapa C TOBAPHBIM 3HAKOM HE paccMaTpHBAETCsl 3aKOHOAATENIEM B Kaue-
cTBe croco0a MCIOJIb30BaHMsI TOBAPHOTO 3HAaKa. Takod MOJXOJ MPEACTABIAETCS HEJIOTHYHBIM, MOCKOJIBKY
€CIT MPaBoOO0IIaIaTeNb MOMBITAJICS BOCIPEISTCTBOBATH BHIBO3Y TOBAPOB B JIPYTYIO CTpPaHy MO JIIOOOH mpH-
YHHE, TO eMy ObI 3TO HE yJalloCh U3-3a CYLIECTBYIOLIETO IPo0Oena B 3aKOHOIATEIbCTBE.

Ilon xpaneHuem ToBapa ¢ TOBapHBIM 3HaKOM Mo cMbIichy riaBbl 39 'K PK nmonuMaeTcs nomerienue Ta-
KHX TOBapOB B KaKOE-TMHOO MECTO C IIe/Ibi0 00ECIIeUeHUS COXPAaHHOCTH (IIPEIOTBPAICHUSI HECOXPAHHOCTH)
TaKOro TOBapa.

[Ipennoxenne ToBapa ¢ TOBApHBIM 3HAKOM K Ipojaxke, cornmacHo cratbe 395 'K PK, o3nadaer odepry
— MpeIokKEeHHE O 3aKJIIOUYEHHH JOTOBOpa KYIUIM-IPOAAKU HA ONPEAENEHHBIX YCIOBHUIX C BBIPAKEHHUEM
HaMEpeHHUs JINLA, CAEIABLIETO MPEIOKEHHE, CUNTATh ce0sl CBSI3aHHBIM 00S3aTEIbCTBOM B CIydae €ro mpu-
HATHAL.

Crenyromyto 00beIUHEHHYIO TPYIITY CIOCOOOB MCIONIB30BAaHHS COCTABISIOT Pa3MElIeHHEe TOBAPHOTO
3HaKa B PEKJIaMe, a TaKXKe B BhIBeckaxX. B coorBercTBum ¢ moamyHkToM 1-3) crateu 1 3akona PK «O pekia-
Me», peKiiaMa omnpenensercs: Kak HHQOpMaLys, pacpocTpaHseMas Wil pa3Meliaemas B 1000l Gopme u ¢
HCTIOJIb30BaHUEM JIOOBIX CPEICTB, aJlpecOBaHHasi HEONpeneIeHHOMY Kpyry nuu. E€ nenbto siBisieTcs co3za-
HUE WM TMOJIepKaHie WHTepeca K (GU3NUECKOMY WM IOPHIUYECKOMY JIMILY, UX TOBapaM, TOBApHBIM 3Ha-
KaM, paboTaM WM yCIyraMm, a TaKKe COJIEHCTBIE WX MPOJABMKEHUIO U peanu3anuu [17].

B cBoro ouepens, cornmacHo noanyHkTy 7-2) crathu 1 3akona PK «O pexname» ot 19 nexadps 2003 ro-
na Ne 508, BeIBecka ompejensieTcs Kak HHpopMaIusi, cojepxaias HAMMEHOBaHNE U POJI JIeITebHOCTU (Hu-
3MYECKUX WIH IOPUIANYECKUX JIMILI, BKJIOYasl CPe/ICTBA WX MHAMBHAyanu3anuu. OHa pa3Mmeniaercs y BXoaa B
3[aHKe, 110 YUCIIy BXOJOB, Ha OTPAXACHUSIX TEPPUTOPUH, Kpblllax, (acamax 31aHUN, NIPUCTPOEK WU Bpe-
MEHHBIX COOPYKEHUH, TJe (PU3NUECKUE WIN IOPUINIECKUe JHIa (PaKTHIeCKHn HAXOMASATCS, PEATN3yIOT TOBa-
PBI, BBITIOJNHSIOT paboThl WM OKa3bIBatoT yciuyru [17]. Takum oOpazom, BeIBECKAa — 3TO U €CTh Pa3HOBUJI-
HOCTb PEKJIaMBbl, U, COOTBETCTBEHHO, /1B JAHHBIX ITOHITUS MOXKHO ObUIO OBl OOBEANHUTD B OJHO.

MoHO Takxe BBIICIUTh 0cO0YI0 TPYIIY CIIOCOOOB HMCHOJIB30BAaHMUs 3HAKA B PaMKax OTHOLICHUH B
mporiecce pa3MelieHus pexinaMbl. K TakuM crioco6aM OTHOCSITCSl MCIIOJIb30BaHWE TOBAPHOTO 3HAKa Ha Iie-
YaTHOW NPOJIYKIMH; Ha OQUIMATIbHBIX OJaHKaX; B AEJIOBOH JOKYMEHTALIUH U T.II.

B nannom ciydae HeoOXxoarMo 0OpaTUTh BHUMaHUE Ha ciieaytomue GpakTel. TepMHUH «HMCHOIb30BAHUE»
B CJIOBOCOYETAHHSAX «HCIOJB30BAHHUE B MEYATHON MPOIYKIUI», UCIOJIH30BAHUE B JEIOBOW JOKYMEHTa-
uuuy, npusenéH B ctatbe 1025 'K PK, u mo cBoeii cyTu sBIsSieTCS TaBTOJNOTHEH, TaK KaK MyHKT 2 CTaTbu
1025 I'K PK onwuchIiBaeT IMEHHO CIIOCOOBI MCIIOJIb30BaHMS TOBAPHOTO 3HaKa. B TakoMm citydae hopMynupos-
Ka «MCIOJB30BaHNE TOBAPHOTO 3HAKa» OTOXKIECTBIIAETCS C «UCIIOIH30BAHNEM TOBAPHOTO 3HAKA B MEYaTHOM
TIPOYKITHH.
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Kpome Toro, HeoO6xoauMo pa3o0paThCsi, YTO UMEHHO MMOHUMAETCS O]l TEPMUHAMH «TI€4aTHAasl MPOAYK-
LS, «II€YaTHOE U3JaHNE», «O(UIINATIBHBIN OJIaHK», U «IeJI0Bast JOKYMEHTALIUS.

CornacHo omnpeneseHuro, NpUBEICHHOMY B XypHaie «Pexnama m monurpadus», moj MeYaTHOW Ipo-
IOYKIMEH MOHUMAETCsl COBOKYMHOCTh BCEH M3IaTENbCKOH MPOAYKIMM M MEYaTHBIX H3IENUi monurpadumu,
BKJIIOYAIOLIAsl HE TOJIBKO KHUTH, OPOLIIOPHI, XKYPHAJbI, Ta3€Thl, HO U BU3UTHBIE KApTOUKH, (GOpMyIIsphl, Ou-
JIETHI, STUKETKH, YIAKOBKHU, Tapsl U npodee [18; 47]. Ilpu atom cornmacuo moamyHkTy 11) crateu 1 3akoHa
PK «O cpeactBax MaccoBoil HHPOpPMALUN», TEPUOANIECKOE M3AaHUE MPEICTAaBIsET co00l Takue (OpMEI
MeYaTHON MPOMYKIMH, KaK ra3eTa, )KypHal, albMaHaX, OloJjIeTeHb, a Takke ux npuinoxenus [19]. To ects,
IIPUMEHEHUE TOBAPHOI'O 3HAKa B IEYAaTHBIX U3AAHUSX — 3TO U €CTh IPUMEHEHHE 3TOr0 TOBAPHOI'O 3HAKA B
ME€YaTHOU MPOAYKLIHH.

CornacHo TOMy K€ UCTOYHHUKY, MO/ JeIOBOM JOKYMEHTALlUeH MOHUMAIOTCs pUpPMEHHBIE OJIaHKH, KOH-
BEPThI, BU3UTHBIE U aHAIOTWYHbIE MaTepuanbl. CIel0BaTEeNIbHO, IOHITHE «IEJI0Bas TOKYMEHTALU TaKKe
BXOAMT B 00JIee NIMPOKOE MOHATHE «I1€YaTHAsI IPOLYKLIH».

AJICKBaTHOTO ONpEACICHUSI TEPMHUHY «O(QHUIMANBHBINA OJlaHK» 3aKoHonaTendbcTBO PK He comepikur.
OpnHako, eciiy 1oJ 5TUM TEPMUHOM UMENNCh B BUAY (PUPMEHHbIC OJIaHKU IOPUAMIECKOTO JIMIa, TO, IO CYTH,
OHHU TaKXe SBJIIOTCS IIeYaTHOW MPOIYKLUUEH, U, COOTBETCTBEHHO, UX MOXHO ObLIO Obl OOBEIUHUTH C JaH-
HBIM [TOHSTHEM, HE BBIBOJIA B OTJEJIBHOE.

Takum 006pa3oM, TEPMHUHBI «IIe4aTHAS POIYKLIHUS», «IIEPUOTUIECKOE U3JaHNEY, «IeNI0Bast JOKYMEHTa-
U U «O(UITHATBHBIA OJIAHK» MOXHO OBUTO OBl OOBEAMHUTH TIOJ] OJHUM POJOBEIM MOHSATHEM — «II€YaTHAs
MPOAYKLIHSD.

OTIenbHO CTOSIIIUM U OTHOCHUTEIBFHO HOBBIM CIIOCOOOM MCIOJIB30BaHUS SIBIISIETCS IPUMEHEHHE TOBap-
HOTO 3HaKa B JJOMEHHOM UMeHH. lIprMedarenrHO, 9TO JaHHBIA croco0 yKa3aH TONBKO B cTtaThe 19 3akoHa
«O TOBapHBIX 3HaKax». DTO 03HAYACT, YTO MCIIOJIb30BAHNE TOBAPHOI'O 3HAKa MPOUCXOIUT TOJIBKO TOTAA, KO-
IJla caM Biiajieliel] TOBApHOro 3HaKa MPUMEHSET ero B JOMEHHOM UMEHH. M3 3Toro ciemyer, 4To eciu aobdoe
TpeThe JINLO NMPUMEHSET TOBApHBIN 3HaK B JJOMEHHOM HMEHH, TO 3TO YK€ HE SIBJIAETCS HCIOJIb30BAaHUEM.
Taxoxe monmokeHHe cTaThu 19 BEIIEHA3BaHHOTO 3aKOHA HE YTOYHSET, B KaKOH MMEHHO (opMe TOBapHBIH
3HaK MOKET OBITh HCIIOJB30BaH B JOMEHE: B TOM BHJIE, B KOTOPOM OH 3aperdCTPUPOBaH, BKIIOUYAs TOMEHHOE
ums nepBoro ypoBHs (kz, com.kz, Ka3) WM TONBKO BKJIIOYAsl TOMEHHOE MMs IEpBOro ypoBHs. OUYeBHIHO,
YTO HUKAaKHE JIPyTHe, KPOME CJIOBECHBIX TOBApHBIX 3HAKOB, HE MOTYT OBITH HCIIOJIB30BAHBI B JOMEHHBIX
HMMEHaX, OHAKO 3TO B 3aKOHE HE YTOUHSETCS.

Emé onHON HEOONBINON TpyNIoi crmocoO0B UCIONB30BaHUS SBISIETCS Nepeiada MMpaBa HA TOBAPHBIHA
3HaK (ctaThs 19 3akoHa «O TOBapHBIX 3HAKAX») U 3aKIIOYEHHE JIMLEH3MOHHOTO AOrOBOpa Ha HMCIOJIb30Ba-
Hue ToBapHoro 3Haka (ctaths 1028 I'K PK). B coorBercTBuu ¢ mynkrom 1 craten 21 3akoHa «O TOBapHBIX
3HaKax», HCKIIOYUTEILHOE MPaBO Ha TOBAPHBIH 3HAK MOXKET OBITH TIEpEeIaHO APYTOMY JIHILY ITOJTHOCTHIO HITH
YaCTUYHO B OTHOILIEHHUM ONpEeAENEHHBIX TOBAPOB MM YCIYT MyTEeM 3aKII0YeHHs A0roBopa ycTynku. Coot-
BETCTBEHHO, 3aKOHOZATEJb I0J] Nepeaadeil nmpaBa MOHUMAET 3aKIIOYEHHE JOroBOpa YCTYIKH IpaB Ha TO-
BapHbIi 3HaK. [lo yrBepxkaenuro FO.A. bomoToBa, JaHHBIN cIOCO0 MCITONIE30BaHUS TOBAPHOTO 3HAKA MOXKET
OBITh OCYIIIECTBIIEH TOJIBKO €ro BIIAICIbIIEM, H MOXKET 03HaYaTh TOJBKO TO, YTO MPH YCTYIIKE MpaBa HauWHa-
€TCs HOBBII CPOK «HEHCIIOIb30BaHUs TOBapHOro 3Haka» [1]. Ilpu TakoM MoiI0KEeHUH J1eJ1 JOCTAaTOYHO HEJIOo-
TMYHO YCTYIKY IpaBa Ha3bIBaTh MCIIOJIb30BaHUEM TOBApHOI'O 3HAKA, TaK KaK MPHU YCTYIKE BIajAesel He HC-
I0JIb3YyEeT TOBAPHBIH 3HAK, & OCYIIECTBIISIET CBOE MTPABO Ha PaCIOPsHKEHUE 3HAKOM.

Heo0xouMoO OTMETHTB, YTO JISHCTBYIOIIIE HOPMBI 3aKOHA O TOBApPHBIX 3HAKAX Pa3WYaloT TaKue Jek-
CTBHMS KaK JEMOHCTpALMsl TOBapOB HAa BBICTABKaX B KauyeCTBE CIOCO0A HMCIOJIb30BAHHS TOBAPHOTO 3HAKa
(cmamvsi 19). JlauHblil (akT yka3plBaeT HA UCKIIOYMTEIHHOCTh BIaJIE/Iblla UCIIOIB30BaTh TOBAPHBIN 3HAK
BBIIIIEYKa3aHHBIM CIIOCOOOM, MOCKOJIBKY YCTaHABIMBACTCSl OTPaHUYEHHE JUIS JPYTUX JIUIL IEMOHCTPHPOBATH
TOBap Ha BBICTABKaX.

Bonpochl BO3HUKAIOT M OTHOLIECHUU JPYTUX CIIOCOOOB HCIIOIB30BAHUSI TOBAPHOI'O 3HAKA, KAK M3rOTOB-
JIeHre, PUMEHEHNE, BBO3, XpaHEeHUE, MPEIOKEHIE K TIpoJake U nmpoxaxa (cmamos 1025 I'K PK). Tosap-
HBIA 3HaK BCE e SBIAETCS HEMaTepHalbHBIM aKTHBOM, M JTOCTATOYHO CJIOXKHO, €CIM BOOOIIE BO3MOXHO,
NpUAyMaTh, KaKk €ro MOYKHO M3TOTaBIMBATh, XPaHUTh, BBO3UTH U T.1. B cBoe Bpems Kynpxambexosa C./I.
nucana, 4ro B 31y crareio 'K PK rutanupyeTcs BHECTH M3MEHEHUS, TaK KaK BO3HUKAIOT IIPOTUBOPEYHS B
TpakToBKe [2]. C TeX mop mpouuio AOBOJFHO MHOTO BPEMEHH, OJHAKO W Ha CETOMHSIIHUN JEHb, COOTBET-
CTBYIOIIIME U3MEHEHHS B 3aKOHOJIATENILCTBE TaK U HE BHECEHBI.

W HakoHer, TOCIeIHIO IPYIITY CIIOCOOOB UCTIOIH30BAHNS COCTABIIAIOT HHOE BBEJEHHE TOBapa ¢ 000-
3Ha4YeHUEM TOBAPHOT'O 3HaKa B 000POT U MHOE BBEJICHHE TOBAPHOTO 3HaKa B 000poT. [log aTMu criocobamu
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WCIIOJIb30BAHUS TTOHUMAIOTCS JTFOOBIC WHBIC CHICTKH, KaK MPEAYCMOTPEHHBIC, TaK M HAMpPSIMYIO HE IMpey-
CMOTpEHHbIE 3aKOHOAaTeNsCcTBOM PK, KOTOpBIE MOXKHO COBEpIIMTH C TOBapaMu. Hampumep, 3TO MOXKeT
OBITH TapeHHe TOBapa, cjada TOBapa B apeH/y, 3aJI0T, PO3BITPHIII TOBAapa, a TAK)KE MHEBIE, HE MPOTHBOpEYa-
IMe 3aKOoHY, JehcTBus. UTO KacaeTcs MHOTO BBEJCHHS TOBAPHOTO 3HAaKa B 00OPOT, TO TaK KaK 3TO MOHSITHE
SIBIIIETCS] POJOBEIM, O0Jiee IIMPOKUM, Ye€M BBEJEHHE TOBapa B 000OPOT, TO B HETO MOTYT BKIIIOUATHCS JIFOOBIE
JEeNCTBHS, U TaXe Te, KOTOPhIe Ha CETOIHAIHAN ACHD eII¢ He H3BECTHHI OONBIITMHCTBY IMMOTPEOUTETEH.

Baxnouenue

Ha ocHoBe cucteMHOro mpaBOBOTrO aHajin3a M30paHHONW HAYYHOW TEMATWKH HAYYHOTO HCCIICOBAHUS
MO’KHO COPMYITUPOBATH CIAECAYIOIINE OCHOBHBIE BEIBOABIL:

1. SIBnsiercs aKkTyaJabHOM cHCTeMaTH3alus BCEX CIOCOOOB MCIOJIb30BAHUS TOBApHOIO 3HAKa, yHU(H-
Kalus MOHATUHHOTO anmapaTa, UCKIIOYeHHEe TaBTOJOTHH, pa3HOYTCHUIH M MPUMEHEHUs IBOMHOTO CMBICIA,
00bEeIMHEHHE CIOCOOOB HCIONb30BAaHUS B POIOBBIC IOHSATHA, IPUMEHEHHE TPEOOBAaHMH O COOTBETCTBUH
KaXXZI0T0 U3 CIIOCOO0B K TOBapaM M yciyram, Uil KOTOPhIX TOBAapHBIN 3HAaK oxpaHseTcs. BeriBieHa HeoOxo-
JUMOCTb BHEJPEHHS TaKOTO CIOCO0a HCIIONb30BaHUS, KaK MCIOJIb30BaHHE B JOMEHHOM HMEHH, B OOIIWI
nepevyeHs crocoO0B MCIONB30BaHMsI, YTOOBI HE TOJIBKO BiIajeliel] 3HaKa MOT TaKuM o0pa3oM HCIOJIb30BaTh
TOBapHbI 3HaK. OnpeneneHa BO3MOXKHOCTh JIONIOJHEHUS! CIIOCOOOB HCIOJIb30BaHMUSA TAaKUM CIIOCOOOM, Kak
«BBIBO3 (3KCIIOPT) TOBAPOBY.

2. C nenblo obecnieueHns eIMHOOOPA3HOTO TOJIKOBAaHUS MOJOKeHUH 3akoHa «O TOBapHBIX 3HAKaxX» H
I'paxnanckoro Komekca PK, HeoOxoqumo HcKItoUeHHEe HEpaOOTAIOMIMX CIIOCOOOB HCIIONB30BaHUS U3 TO-
noxxenuii I'K PK.

3. CunrtaeM HEOOXOAMMBIM MPOBECTH AAJTBHEHINYIO MPOPAOOTKY BOMpPOca YHH(DUKAMH U COBEPILICH-
CTBOBaHMS 3aKOHOAATENIECTB C LIEJIbIO MTOUCKA OanaHca MHTEPECOB BCEX 33JCHCTBOBAHHBIX CyOBEKTOB. s
3TOro HEOOXOAMMO MPOBECTU P U3MEHEHHUH, U MPENEIbHO MOHITHO PACIpelesnTh, KaKoi CyObEeKT U Ha
KaKoH croco0 MCIIOIb30BaHUS MOXKET MTPETEHIOBATS.
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K.A. HypmaramberoB, A.M. HypmaramGeToB

Ka3zakcran Pecny0mkacbinaa tayap
TaHOACBIH NalaaHy MJceJieslepiH KYKbIKTBIK peTTey

Tankpuiayra apTypili HOPMaTUBTIK-KYKBIKTHIK aKTiIepae Ke3/elreH Tayap TaHOAChIH MaijaiaHy Tociiniepi
YCHIHBUTFaH, COHJIAi-aK OCBhIHIaW opOip maimanmaHy TocUTiHIH MoHI ambUiFad. [lleten MemiekeTTepiHiH
KYKBIKTBIK 0a3achlHa )KyprizinreH tanmay Herisinge Kaszakcran PecrryOnmukachIHBIH 3aHHAMAachIHIA Ke3/el-
MereH Tayap TaHOAChIH MaialnaHy TOCUIAepl aliblll KepceTiami. bynm perTe Tayap TaHOAChIH MaiiianaHy
TOCUIAEpl aTanFaH KYKBIKTHIK KAaTBIHACTApAa OPTYPJIi MPOLECTIK PO aTKapaThIH KYKBIK CyOBeKTiiepi Tapa-
IbIHAH 3€PTTENil, OChl Mocelere KaTbICThl HOPMATHBTIK aKTiNep apachlHAAFbl afKblH KaWIIbUIBIKTap
aHbIKTanabl. COHBIMEH KaTap, Tayap TaHOACHIH MaiijajaHy yFhIMbI MEH OHBI aifHaJbIMFa €HII3y apachIHIaFbl
e3apa Oaitnanbic alKpIHAANIBL. ¥ ITTHIK jKOHE OHIPIIIK 3aHHAMAIapIarsl Tayap TaHOACHIH Nalgaany Macele-
niepi OOMBIHIIA HOpMaNapIbsl YIIECTipy, KOJEKCTEp MEH 3aHAapna OciHeleHeTiH Ko3KapacTapabl HaKThUIay
KaXeTTUIri Heri3genai. Tayap TaHOAchIH maiganaHyAblH O0apibIK TYpIiepi epeKiie KYKbIKTapas! 0y3y GoJbI
Tabbu1a GepMeiTiHi anbIkTanabl. CoHali-aK, Tayap TaHOACKHIH MaliAaTaHyIbIH BIKTHMAI TOCUIACP] KENTipiTilI,
Kazakcran PecrryOnuKachIHBIH YITTHIK 3aHHAMAChIH Oipi3AeHAIpY JKoHE OHBI MIPAKTHKAAA KOJIIAHY bl XKEeHLI-
JIeTy MakcaTbIHAa e3repicTep eHrizy OoWBIHINA yCBIHBICTap Oepinmi. Makamama KYKBIKTHI KOJNIaHy caja-
CBIH/IAFBI MOceleNep, COHBIH IlIiHAE Tayap TaHOACHIH MaiJanaHyZIbl IoJelaey Ke3iHAeri KUBIHIBIKTAp
KeHiHeH TankpUIanFaH. Tayap TaHOamapblH KYKBIKTHIK KOPFAyIbl KYIIEHTY skoHe onapabl Kasakcran Pecry6-
JMKACBIHAA KOMMEPLMSUIBIK MaliadaHyaslH THIMIUIITIH apTThIpyFa OaFbITTaFaH 3aHHAMAHBI KETUIAIPY
OarbITTapbl yChIHBUIFAH. 3epTrey HoTikeciHne Kasakcran PecryOGnukachlHBIH KOJIZAQHBICTaFbl 3aHHAMAachl
TEPMHHOJIOTHSIIBIK, KAaHIIBUTBIKTap MEH OJIKBUIBIKTAP.IBI JKOIO YIIIH >KeTUIPY/l Tajan eTeTiHi aHBIKTaJIIbL.
Tayap TanOacelH maiinanaHy TocUIIEpiHiH Ti30eciH KEeHEeWTy, YFBIMABIK ammapaTTsl Oipi3feHipy KoHe
KYKBIKTBIK KOpFayZbl KYIIEHTy OOWBIHIIA IIapanap YCHIHBULIBL. JKYMBICTBIH HATHXKENEpi 3USTKEPIIiK MEHIIIIK
caJlachIHIaFbl HOPMATHBTIK-KYKBIKTHIK 0a3aHbl JKOHE COT IMPAKTHKACHIH JKETULAIPY YILIIH MaiinanaHbuTybl
MYMKiH.

Kinm ce30ep: Tayap TaHOACHI, Maiianany, 3USTKEPIIiK MEHIITIK, epeKIle KYKBIKTap, alHaJIBIMFa €HT13y, Tayap
TaHOACHIH NaiijaNaHyaFbl KYKbIKOY3YIIBUIBIKTAp, Tayap TAHOACKIHBIH CyOBEKTiIepi.

Zh.A. Nurmagambetov, A.M. Nurmagambetov

Legal regulation of the issues of trademark use in the Republic of Kazakhstan

The article discusses various methods of using trademarks as provided by different regulatory legal acts and
explains the significance of each method of use. Based on an analysis of the legal frameworks of foreign
countries, trademark usage methods not covered by the legislation of the Republic of Kazakhstan are re-
vealed. The ways trademarks are used are examined from the perspective of different legal entities playing
various procedural roles in these legal relationships, and significant contradictions in the relevant legal acts
are identified. Furthermore, the relationship between the concepts of trademark use and its introduction into
commercial circulation is defined. The need for harmonization of national and regional legislation regarding
trademark use, as well as clarification of positions reflected in codes and laws, is substantiated. It is estab-
lished that not all forms of trademark use constitute a violation of exclusive rights. Finally, potential ways of
using trademarks are presented, along with proposals for amending the national legislation of the Republic of
Kazakhstan to eliminate inconsistencies and simplify its practical legal application. The article extensively
discusses issues of law enforcement, including challenges related to proving the use of a trademark. Sugges-
tions are made for improving legislation aimed at strengthening the legal protection of trademarks and en-
hancing their commercial utilization in Kazakhstan. The research shows that Kazakhstan’s current legislation
requires revision to address terminological contradictions and legal gaps. Measures are proposed for unifying
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the conceptual framework, expanding the list of trademark usage methods, and strengthening their legal pro-
tection. The results of this study can be used to improve the regulatory legal framework and judicial practice
in the field of intellectual property.

Keywords: trademark, usage, intellectual property, exclusive rights, introduction into circulation, trademark
usage violations, trademark subjects.
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Legal regulation of smart contracts in Switzerland and the United Kingdom:
a comparative legal analysis

This paper presents an analysis of the legal regulation of smart contracts in Switzerland and the United King-
dom — two leading countries in the field of digital technologies. The study examines the key approaches to
the formation and execution of smart contracts, their place within the law and legislation, as well as their in-
fluence on the development of IT technologies. The central issue in regulating smart contract-related relations
lies in the ambiguity of their legal nature and the lack of regulatory provisions in legislation, particularly in
the Civil Code of the Republic of Kazakhstan. Special attention is given to legislative initiatives in both coun-
tries. The research shows that Switzerland has successfully integrated blockchain technologies into its legal
system through the adoption of specialized legal frameworks. In contrast, the United Kingdom emphasizes
the adaptation of common law to the challenges of the emerging digital economy. The article compares the
two countries’ approaches in the definition and application of smart contracts, their legal status, taxation is-
sues and data protection. In Switzerland, this is the Law on Distributed Registries (DLT Act), and in the UK,
the recommendations of the Law Commission of England and Wales. The paper also focuses on security is-
sues (cyber threats and data protection), potential risks and the cross-border use of smart contracts. A com-
parative analysis of both jurisdictions’ approaches is presented, along with their potential for further devel-
opment, including participation in global standardization initiatives. In conclusion, the authors underscore the
necessity of establishing international legal standards for the effective and secure use of smart contracts.

Keywords: smart contracts, blockchain, legislation, legal regulation, Switzerland, the United Kingdom, digital
economy, cross-border transactions, judicial practice, Anglo-Saxon legal system, continental legal system.

Introduction

The United Kingdom and Switzerland are actively developing countries in terms of scientific and eco-
nomic innovation, with a high level of advancement in digital technologies. Both states are witnessing signif-
icant progress in areas such as artificial intelligence, fintech, cybersecurity, 5G and smart cities. In Switzer-
land, the “Digital Switzerland” program is being implemented, aimed at fostering the digital economy and
supporting technological startups [1]. In the United Kingdom, a similar initiative is being pursued through
the “UK Digital Strategy” [2].

Smart contracts are an essential component of the digital economy, which ensure transparency and au-
tomation of transactions. While the legal status of smart contracts in the CIS countries raises humerous gques-
tions, European jurisdictions have made notable progress in this area. The United Kingdom and Switzerland,
as leading hubs of financial technology, demonstrate differing approaches to legal regulation. These two
countries have different legal systems, which is certainly important in the context of smart contracts.

In order to improve domestic legislation and for the development of Kazakh legal science, we believe
that it will be useful to learn about the legal regulation of smart contracts in these two leading jurisdictions,
about their features and differences in this area.

The purpose of this article is to conduct a comparative legal analysis of the legal regulation of smart
contracts in the United Kingdom and Switzerland, to explore their features and development prospects. After
finishing one part of the article, the authors used methods of comparative legal analysis, the study of judicial
practice and regulations. This article may also be of interest due to the fact that the United Kingdom follows
the Anglo-Saxon (common law) legal tradition, while Switzerland adheres to the Romano-Germanic (conti-
nental) legal system.
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Methods and materials

The sources for this article include official documents such as the reports of the Law Commission of the
United Kingdom (2019), the Swiss Blockchain Act (2021), in addition, scientific publications and data from
international organizations were used. The research used methods of comparative analysis, examination of
case law, normative legal framework and doctrinal sources. The primary materials include legislative acts,
scientific papers on topic of blockchain and smart contracts, as well as reports from governmental commis-
sions.

The comparative analysis was conducted with due consideration of the specific features of the legal sys-
tems of Switzerland and the United Kingdom. In order to assess the prospects for the application of smart
contracts, a systemic approach was adopted, which involves the analysis of the interaction between legal and
technical aspects.

The principal research methods of the article are methods of comparative legal analysis, synthesis, de-
duction, induction and systematization. Since the topic of smart contracts affects many areas and industries,
general scientific, private scientific and private legal methods were used in this study.

Results

Smart contracts represent a form of software code that is executed automatically upon the occurrence of
certain predefined conditions. This unique type of agreement is based on distributed ledger technology
(DLT), which ensures immutability, transparency and decentralization [3]. The main characteristics of smart
contracts include:

1. automatic execution: the absence of human involvement reduces the risks of delays and errors. For
example, in the insurance sector, smart contracts can autonomously issue compensation upon the occurrence
of an insured event. According to Swiss Re, such solutions have reduced processing time by up to 50 % [4].

2. independence from third parties: according to PwC data, intermediaries are no longer required, which
allows for cost savings of up to 30 % in transaction expenses [5].

3. transparency: all operations and contractual terms are accessible to the contracting parties. For in-
stance, in supply chain management systems such as IBM Food Trust, smart contracts have enabled the
tracking of product origin to be reduced from several days to several seconds [6].

Nevertheless, the legal nature of smart contracts remains a subject of ongoing debate. One of the central
issues is whether smart contracts can be recognized as legally binding agreements.

Switzerland

Switzerland has established itself as one of the global leaders in the regulation and development of
blockchain and related technologies. The country benefits from progressive legislation, a favorable tax policy
and strong support for innovation. As a result, Switzerland has succeeded in attracting a significant number
of blockchain startups and companies operating in the field of digital assets. The so- called “Crypto Valley”,
located in the canton of Zug, is widely known as a hub for leading blockchain enterprises. Notable organiza-
tions based there include the Ethereum Foundation, Cardano, Tezos, and others [7]. The blockchain industry
plays a particularly important role in the Swiss economy. According to the Swiss Blockchain Federation,
more than 1,000 blockchain companies were registered in the country in 2023, supporting over 6,000 work-
places.

Key sectors of blockchain application include:

1. financial technologies (FinTech) — decentralized finance (DeFi), crypto-banking, tokenized assets.

2. supply chains and logistics — product tracking using blockchain technology (e.g., IBM Food Trust
projects).

3. insurance — automated insurance payouts using smart contracts (for instance, Swiss Re).

4. public administration — pilot projects applying blockchain technology in electronic voting and land
registry systems.

In the canton of Zug, known as “Crypto Valley”, blockchain startups attracted over USD 4 billion in in-
vestments between 2017 and 2023 [8].

Switzerland was among the first countries to introduce legislative changes aimed at regulating
blockchain technologies. In 2021, the country adopted the Blockchain Act, which clarified the legal status of
digital assets, regulated the use of smart contracts in the financial sector, and established safeguards for the
protection of counterparties’ rights. Under Swiss law, if smart contracts meet the general requirements for
contracts as defined by the Swiss Civil Code, they may be recognized as legally binding agreements. These

156 BecTHuk KaparaHguHckoro yHusepcuTeTa



Legal regulation of smart contracts in...

requirements include the mutual consent of the parties, the lawfulness of the subject matter, and the legal
capacity of the parties to enter into a contract [9]. Although the Swiss Law on Distributed Ledger Technolo-
gy (DLT) does not contain a direct definition of smart contracts, it nevertheless creates conditions for their
recognition and use in a legal context. In particular, legislative adaptation has eliminated legal uncertainties
associated with the transfer of assets and rights via blockchain technology. A practical example of such im-
plementation is the development of an integrated certified electronic signature for smart contracts based on
blockchain technology, designed by the Zurich University of Applied Sciences (ZHAW) in collaboration
with the telecommunications company Swisscom. An example of practical implementation is the develop-
ment of an integrated certified electronic signature for a blockchain-based smart contract, which was invent-
ed by the Zurich University of Applied Sciences (ZHAW) together with the telecommunications company
Swisscom. This solution provides legal authentication of smart contracts and complies with Swiss legal re-
quirements for written form in contracts involving the transfer of certain rights.

Thus, Switzerland actively promotes the integration of smart contracts into its legal system, ensuring
their legitimacy and support at the legislative level [10].

For instance, according to data from the Swiss Blockchain Federation, 70 % of smart contracts in Swit-
zerland are used in the financial sector, thereby underscoring their legal significance [11]. Moreover, Swiss
authorities actively engage with representatives of the private sector to strike a balance between innovation
and the protection of market participants’ interests. One of the key features of smart contracts is their appli-
cation in the field of asset tokenization, which significantly simplifies the processes of asset transfer and ac-
counting. Switzerland is also actively developing a legal framework for working with decentralized finance
(DeFi) platforms, thus facilitating the integration of smart contracts into the banking sector. Financial institu-
tions and banks in the country are increasingly adopting blockchain technologies to reduce transaction costs
and ensure transparency in operations.

Switzerland offers favorable tax conditions for the use of blockchain technologies. Smart contract used
in financial transactions may fall under the scope of the Financial Services Act (FinSA). For example, from
2018 to 2023, tax incentives in the canton of Zug attracted more than 960 blockchain startups [12].

If smart contracts process personal data, the Federal Act on Data Protection (FADP) applies, which im-
poses additional obligations on users and developers. The risk of data breaches is reduced due to the fact that
companies commit to storing transaction data in encrypted form [13].

The Swiss Federal Act on Data Protection (FADP) governs the processing of personal data of individu-
als and guarantees their security and confidentiality. An updated version of the Act came into force in 2023,
aligning the legislation with modern standards [14]. Key provisions of the FADP include:

1. the Act applies to companies that process personal data in Switzerland or those that have Swiss cli-
ents;

2. data processing must comply with the principles of lawfulness, proportionality, and transparency;

3. individuals have the right to access, rectify or delete their personal data and to object to its pro-
cessing;

4. organizations are required to notify data security breaches, maintain a record of processing activities
and appoint data protection officers;

5. cross-border data transfers are permitted only to countries with an adequate level of protection or
with the use of specific safeguards (e.g., standard contractual clauses);

6. liability for non-compliance: stricter sanctions have been introduced, including fines of up to CHF
250,000 for individuals.

The United Kingdom

The United Kingdom is rapidly developing blockchain technologies with the ambition of becoming a
global hub for digital assets and decentralized finance (DeFi). Through flexible regulation, a high concentra-
tion of tech startups, and government support, the country has created favorable conditions for the integration
of blockchain across various sectors of the economy.

Blockchain plays a significant role in the United Kingdom economy, particularly in the field of finan-
cial technologies (FinTech). According to the United Kingdom Blockchain Association, over 500 blockchain
companies operated in the country in 2023, providing more than 3,000 workplaces. The four primary areas of
blockchain application in the United Kingdom include:

1. financial sector — digital payments, tokenized assets, and decentralized finance (DeFi);

2. public administration — pilot projects using blockchain for land registries and digital identity sys-
tems;
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3. legal technologies (LegalTech) — automation of transactions through smart contracts;

4. supply chains — product tracking using blockchain (e.g., Walmart and IBM projects).

The capital, London, remains the leading European center for FinTech innovation, attracting billions of
dollars in blockchain startup investments [15].

The United Kingdom is also actively developing a legislative framework for digital technologies. In
2019, the Law Commission of England and Wales published a report confirming that smart contracts may be
recognized as legally binding agreements under the current legal framework.

In this country, smart contracts are governed by the principles of common law. The aforementioned re-
port confirmed that smart contracts meet the essential elements of contract law. Key aspects include the pos-
sibility of using code to demonstrate the parties' intentions and interpreting the terms of the agreement in
light of their digital execution [16].

British case law demonstrates flexibility in addressing matters involving digital assets. In a 2019 case,
cryptocurrency was recognized as property, thereby paving the way for the use of smart contracts in com-
mercial transactions [17].

The United Kingdom is also actively developing software standards applicable to smart contracts, in-
cluding code transparency requirements, data protection controls, and cybersecurity standards. Under Eng-
lish law, smart contracts are treated as valid agreements provided, they meet the following conditions: the
intention to create legal relations; the presence of offer, acceptance, consideration; the requirements corre-
spond to good faith [18].

For example, in 2022, 60 % of companies using smart contracts in the United Kingdom implemented
them in supply chain management, resulting in a 20 % reduction in administrative costs.

Smart contracts used in the financial sector fall under the scope of the Financial Services and Markets
Act (FSMA) and the relevant regulations issued by the Financial Conduct Authority (FCA). According to the
Bank of England, integrating smart contracts into banking operations has reduced transaction processing
costs by 15 % [19].

The General Data Protection Regulation (GDPR) applies in the United Kingdom and imposes strict re-
quirements on the processing of personal data, which also extends to smart contracts. Particular attention is
paid to anonymity and security issues. For instance, 25 % of data breaches in the financial sector in 2021
were attributed to inadequate protection of smart contract systems [20].

Comparative Analysis

The key distinction between the approaches of the United Kingdom and Switzerland lies in the degree
of legal formalization. Switzerland aims to develop specialized legislation, whereas the United Kingdom
emphasizes the adaptation of existing legal norms. Each of these approaches has its advantages: the Swiss
model offers a high degree of legal certainty, while the British model provides flexibility and universality.

It is also worth noting that both countries are actively engaged in the development of global standards
for the regulation of smart contracts. They participate in the work of the European Commission and the In-
ternational Chamber of Commerce [21].

The Swisscom project is an example of successful smart contract integration in Switzerland, utilizing
blockchain technology to manage digital assets. The United Kingdom, on the other hand, has implemented
projects such as TradeLens, which applies smart contracts to automate logistics processes — resulting in a
30 % reduction in port delays [22].

While both jurisdictions follow progressive approaches, certain unresolved issues remain. For instance,
according to reports from the European Blockchain Observatory, approximately 35 % of all smart contract
incidents are due to code vulnerabilities, underscoring the need for the development of robust security stand-
ards. From a legal standpoint, the cross-border use of smart contracts poses significant challenges: differ-
ences in legal systems create barriers to their widespread application [23].

Discussion

We made a comparative analysis of the legal regulation of smart contract in two jurisdictions, and this
helped to identify both common features and significant differences in the approaches of both states. Both
Switzerland and the United Kingdom recognize the legal force of smart contracts, however, their integration
into existing legal systems involves distinct characteristics.

Legal recognition. According to the conclusions of Miiller and Kramer, in Switzerland, a smart con-
tract is considered legally binding if it complies with the requirements of the country’s civil legislation. The
Swiss Law on Distributed Registries (DLT Act) creates a favorable climate for their integration, particularly
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in the financial sector [24]. In the United Kingdom, if digital contracts meet the fundamental principles of
contract law-namely, the presence of offer, acceptance, and consideration-the Law Commission of England
and Wales acknowledges the possibility of treating them as legally binding agreements [25].

Impact of regulation on the Financial Sector. Switzerland actively employs smart contracts in the
banking sector and among fintech startups, as evidenced by the high concentration of blockchain companies
in the canton of Zug (“Crypto Valley”) (Schar, 2022) [26]. The United Kingdom, for its part, regulates smart
contracts in financial services through the Financial Conduct Authority (FCA), ensuring compliance with the
Financial Services and Markets Act (FSMA) (Jones, 2022) [27].

Taxation prospects. Patel and Williams (2023) note that Switzerland offers more flexible tax condi-
tions, including exemptions from value-added tax (VAT) for certain digital asset transactions [28]. In con-
trast, the United Kingdom applies stricter tax regulations, though it offers tax incentives for innovative
blockchain companies and startups (Johnson & Smith, 2023) [29].

Data Protection and Privacy. Data protection is a key issue for both countries. Switzerland has enact-
ed the Federal Act on Data Protection (FADP), adapted to the particularities of blockchain technologies
(Miiller, 2023) [30]. In the United Kingdom, GDPR standards are applied, imposing strict requirements on
the processing of personal data within smart contracts (Brown, 2022) [31].

Several authors suggest possible directions for further improvement of smart contract regulation:
Taylor (2022) advocates for the introduction of audit and certification mechanisms for smart contract code
[32]; White & Green (2023) argue for the development of international regulatory standards for smart con-
tracts [33].

As for scholars from Kazakhstan, G.A. llyassova and B.Zh. Aitimov argue that a national regulation on
personal data protection should be adopted based on blockchain technology [34]. M.M. Bazarov and
R.A. Tokatov assert that the legal validity of smart contracts, including their definitional regulation, must be
comprehensively examined by legal experts. It is believed that the experiences of these two countries may
help address such challenges [35].

Based on this research, we further suggest the following additional areas for improvement: creation of
legal mechanisms for user protection in the event of disputes; expanded use of regulatory sandboxes to test
new smart contract models.

Overall, the comparative analysis of smart contract regulation in the United Kingdom and Switzerland
demonstrates that both countries are striving to create and implement favorable conditions for the application
of blockchain technologies. It should also be emphasized that the continued development of regulatory
frameworks and the harmonization of international norms will contribute to building trust in smart contracts
and promoting their widespread adoption.

Conclusions

The United Kingdom and Switzerland demonstrate different approaches to the regulation of smart con-
tracts, reflecting the specific features of their respective legal systems. While Switzerland focuses on the de-
velopment of specialized legal norms governing smart contracts and blockchain, the United Kingdom relies
on the general principles of common law. Despite the divergence in regulatory models, both jurisdictions
support the growth of the digital economy and ensure protection for contracting parties.

Based on the analysis and research, the following conclusions can be drawn:

1. Both countries demonstrate progressive and peculiar approaches to regulating smart contracts and
their legal systems are different and have their own peculiarities;

2. The main issues that both countries need to address are technical risks, cross-border regulation and
the need to harmonize global standards.

In the future, research can be directed to the study of cross-border aspects of the use of smart contracts,
as well as their implementation in international law, which is especially relevant in our time of global econ-
omy, trade and the growing number of digital transactions. In addition, it is important to take into account the
problems of data security and the prevention of cyber threats associated with the use of smart contracts.

In conclusion, the further development of smart contracts will require enhanced cooperation between
jurisdictions and the establishment of universal international standards.
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C.C. bopano0aii, I'.A. Unbscosa

IIBeiinapusi MeH ¥IbIOPUTAHUSAAA CMAPT KeJiCiM-IIAPTHIH KYKBIKTBIK peTTey:
CATBICTHIPMAJIBI-KYKBIKTBIK, TAJI1ay

Maxkanana ¥neioputanus meH LlBeinapusga cMapT KeliciM-IIapTTapAbl KYKBIKTHIK PETTEy epeKIIeNikTepi
TanganFaH. byt eki MemiiekeT UQPIBIK TEXHOJIOTHSIIAP calachlHIa Kembacbl 00BN caHaTaasl. MoceneH,
CMapT KeNiCiM-IIapTTHl MaiJanaHy Ke3iHIeri KaTblHACTapAbl peTTEeyHiH OacThl NpoOJIeMachl, OHBIH
KYKBIKTBIK MOHIHIH aHBIKTaIMAaybIHIA, 3aHHAaMaja, artanm aiTkanaa, Kasakcran PecrmyOnikachIHBIR
A3aMaTTBIK KOJIEKCiH/Ie peTTeNMeyinie 0obIn oThIp. Exi eniH 3aHHaManbIK OacTamarapblHa epeKile Ha3ap
aynapsuiasl. CMapT KelticiM-IIapTTap/sl jkacay, OpbIHAAY TOCUIIepi, ONapAblH KYKBIK JKyHelepiHaeri OpHbI
JKoHe IM(PIIBIK IKOHOMUKAHBIH JaMybIHa dcepi KapacThlpbutraH. 3epTrey Oapbickinaa [lBeiinapusaa Giok-
YellH TEXHOJNOTHsIapAbl YITTHIK 3aHHAMara OeJCeHIl TypJe eHri3in, apHaibl KYKBIKTBIK HeTi3aep
YCHIHATBIHBIH, al ¥ JIBIOPUTAHISHBIH IUQPIIK A9YipAiH TalantapblHa )KalIbl KYKBIKTHI Oeiiimaeyre Oaca Ha-
3ap ayJaphln JKaTKaHbBIH Oaiikail amambr3. Exi ennmiH cMapT KemiciM-IIapTTapAbl aHBIKTAY KOHE KOJIIAHY
Tocinaepi, KYKBIKTBIK MopTe0eci, CalblK cally »JKoHe JepeKTepli KOpFay CypakTapbl —TaliaH[BI.
YneiOputaHusiarsl  «AHTTIHS MEH YOJIbC 3aH KOMHCCHSHBIH YCBIHBICTapeD» MeH llIBefimapusiarst
«Taparburrad Tisinimaep Typanb» 3aHsl (DLT Act) cuskThl 3aHHaManbIK Gactamanapra CaJbICTBHIPMAIIbI-
KYKBIKTBIK TaJlIayFa epekiie Ha3ap ayaapbuiasl. CMapT KeliciM-IIapTTap/blH HIieKapaapaiblk KOJIJaHbUTYbI,
Kap>Kbl TEXHOJIOTHSUIAPBIHIAFBI POl JKOHE AEpeKTepai Kopray, KHOepKayinTepre OaiaHbICTBI ToyeKeaep
MaceJieniepiHe epekile KoHin OenmiHreH. by 3eprreyne, coHpmaii-aK €Ki IOPHCAMKIMSIHBIH TOCUIICPIH Calbl-
CTBIPMAJTBI TAJIAAY JKOHE opi KapalfFbl JaMy MepCleTHBaIaphl, COHBIH iIIiHAe CTaHIapTKa KenTipy OOHBIHIIA
skahaHABIK OacTamanapra KaTbICy CYpaKTapbl YCHIHBUIFaH. ABTOpIIAp CMapT KeNiciM-IIapTTHI Kayilci3 jkoHe
THIMJII TaliIaaHy YIIiH XalbIKapallblK CTAHAAPTTAPIBI KYPY KaXXETTUIIr Typajibl KOPBITBIHIBIFA K.

Kinm ce30ep: cmapT kerniciM-ImapTrap, OJIOKUYEHH, 3aHHaMa, KYKBIKTHIK perTey, LlIpelinapus, ¥ api0puranus,
UGPIBIK SKOHOMHKA, TPaHCIICKapasblK MaMijieJaep, COT MPaKTHKAChl, aFbUIIIBIH-CAKCOHBIK KYKBIKTBIK
XKyiie, KOHTHHEHTTIK KYKBIK JKy#Heci.

C.C. bopaunb0aii, I'.A. NUnbscosa
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S.S. Boranbay, G.A. llyassova

IIpaBoBoe peryiupoBanue cmapr-koHTpakra B llIBeiinapun u BeankooOpuranum:
CPAaBHUTEILHO-IIPABOBOI aHAJIN3

B nanHO# paboTe ObUT NPOM3BECH aHAIN3 OCOOEHHOCTEH NMPAaBOBOTO PETYIMPOBAHUS CMapT-KOHTPAKTOB B
[IBetinapuu 1 BennkoOpuranny, B IBYX BeIyIIMX CTpaHaX B 00JacTH IU(POBHIX TeXHOJOTWH. Brumn pac-
CMOTpPEHBI KIIIOUEBBIE ITOIXO0bI 3aKJIIOUCHUS M HCIIOMHEHHsT CMapT-KOHTPAKTOB, MX MECTO B IIpaBe U B 3aKO-
HOZATeNbCTBE, BIMsAHMUE Ha pasButHe |T-rexHomornu. Tak kak, IJTaBHOH NMPOOIEMOIl peryIupoBaHUs OTHO-
IICHHH 110 UCTIONIH30BAHUIO CMAPT-KOHTPAKTA CTAHOBUTCS HESICHOCTD €T0 I0PUANIECKOH CYIIHOCTH, OTCYTCT-
BHE PEIJIaMEHTAIIMH B 3aKOHOJATENbCTBE, B 4acTHOCTU B I'pasknanckoM konekce PK. OcoGeHHoe BHUMaHHE
OBUIO yIeTIeHO 3aKOHOAATEIbHBIM HHUIIMATHBAM JBYX cTpaH. MccnenoBanue nokasano, yro IBeitnapus yc-
HEIIHO MHTErpUpyeT OJOKYCHH-TEXHOJIOTHH B CBOE 3aKOHOJATENBCTBO, IyTEM BHEAPCHHUS CICLUATU3HPO-
BaHHBIX NIPABOBBIX paMOK. B cBolo ouepenp, BennkoOpuTanus Jenaer ynop Ha afanTalyio o0LIero npasa K
BBI30BaM HOBOI1 3110XH LH(POBOI SKOHOMHUKHU. BBUIO IPOBEICHO CpaBHEHUE MOIXOIO0B ABYX CTPaH B ONpese-
JICHHH W TIPIMEHEHNH CMapT-KOHTPAKTOB, IIPABOBOTO CTaTyca, BOMPOCH HAIOTOOOIOKEHUS U 3aIUTHI TaH-
HbIX. B [lIBeiiniapun 3T0 3aKkoH 0 pacnpeneneHHBIX peectpax (DLT Act), a B BexnkoOpurannu pexomeHma-
un FOpuandeckoil komuccuu AHMIMU U Yanbea. Takke ObUIO yaeneHo 0co00oe BHUMAaHUE BOmpocaM 0e30-
nacHOCTH (KHOepyrpo3bl M 3alllUTa JAHHBIX), MOTCHIMAIBHEIM PUCKaM, TPAHCTPAaHHYHOMY HCIOJIB30BaHHIO
CMapT-KOHTPAKTOB. BbII peCTaBIICH CPAaBHUTEIBHBIH aHAIM3 TOJX0/I0B JBYX IOPUCAMKIMIT U BO3MOXXHOCTH
UX JaIbHEHIIEro pa3BUTHU, B TOM YHCIIE y4acTHE B ITI00AIbHBIX HHUIMATHBAX MO CTAHIAPTH3ALMH. ABTOPBI,
HOJIBO/ISL MTOTH, OTMETHIIN O HEOOXOAUMOCTH CO3JaHMSI MEXKTYHAPOIHBIX PABOBBIX CTAaHIAPTOB I 3 dek-
THBHOTO 1 0€30M1aCHOTO MCITIOIB30BAHUS CMapT-KOHTPAKTOB.

Kntouegvie cnosa: cMapT-KOHTPAKThI, OJOKUYCHH, 3aKOHOAATENILCTBO, IPaBOBOE perynuposanue, lIseiinapns,
BenmukobOpuranus, nugposasi SKOHOMHKA, TPAHCTPAaHWYHBIE CIIENKH, CyleOHas MPaKTHKa, aHIJI0-CAKCOHCKas
[IPaBOBasl CUCTEMA, KOHTUHEHTAIbHAs CHCTEMa IIpaBa.
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On the need to define the concept of “public order” in the context of recognition and
enforcement of foreign judicial and arbitration decisions in the Republic of
Kazakhstan

The article is devoted to the current problem of the lack of a clear definition of the concept of “public order”
in the context of private law relations and the ensuing issues of recognition and enforcement of foreign judi-
cial and arbitration decisions in the Republic of Kazakhstan. The aim of the research is to substantiate the
need to define and clarify the concept of public order. As a result of the comparative legal analysis, it was re-
vealed that the clause on public order is enshrined in the national legislation of different countries and in in-
ternational documents, and is also applied by courts, but is absolutely vague and does not have clear criteria
for application. In this regard, the authors came to the conclusion that the uncertainty of this term can nega-
tively affect law enforcement practice, creating legal uncertainty and the possibility of arbitrary decisions.
The article provides an analysis of existing points of view on the content of public order and considers two
opposing approaches: on the need to clarify the concept of public order and the position that its definition
should remain flexible and undetermined. Considering the importance of ensuring legal predictability in the
area of recognition and enforcement of foreign court and arbitration decisions, the authors concluded that it is
necessary to define the conditions for the application of public order by developing its concept, which will
ensure uniform judicial practice in the Republic of Kazakhstan and its further improvement.

Keywords: public policy (public order), foreign decisions, recognition and enforcement of foreign court and
arbitration decisions, refusal to recognize and enforce foreign court and arbitration decisions, enforcement
proceedings.

Introduction

Globalization develops and encourages international cooperation for the purpose of economic develop-
ment of states, and it has not lost its value even in such a turbulent period. One of the types of such interna-
tional cooperation is foreign investment, as well as commodity and money turnover. In the course of such
cooperation, civil and commercial disputes inevitably arise between entities, considered and resolved in
courts and arbitrations of different countries. At the same time, the restoration of subjective rights is assumed
under the condition that the decisions made by these courts and arbitrations are enforced. However, not all
decisions can reach the execution stage, since legislation and a number of international documents establish a
rule according to which recognition and enforcement of foreign decisions can be refused if it contradicts the
public policy of the country where enforcement is sought. With the existence of such norm, the concept of
public order itself does not have a clear content, is purely subjective in nature and has only general outlines.

Thus, the main scientific problem is the lack of a general understanding of public policy in theory, leg-
islation and judicial practice; accordingly, this cannot but affect the activities of judges deciding the issue of
recognition and enforcement of foreign decisions on the territory of the Republic of Kazakhstan, and has an
impact to protect the subjective rights of individuals and legal entities.

If we specify the concept of public policy and identify the general characteristic conditions for the ap-
plication of the public policy, this will make it possible to develop uniform rules for the application of public
policy for judges of the Republic of Kazakhstan, which will improve law enforcement practice by eliminat-
ing the further possibility of an overly subjective approach to the concept of public policy, accordingly, will
lay the foundation for the proper restoration of the subjective rights of participants in civil transactions.
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Methods and materials

Research is based on general scientific and special methods as analysis, synthesis, historical method,
analogy as the ground of comparative legal research, modeling and the formal legal method.

Comparative legal and formal legal methods was predominantly used which made it possible to present
a comparative description of the concept of public policy across countries, based on the study of doctrine,
legislation and judicial practice of different jurisdictions. Historical method mainly was used in terms of de-
fining the concept of “public policy”, which has a long history and is subject to change over time. Modeling
method allowed to develop the conceptual framework of public policy and make a propose of a necessity in
uniform approach to its application. The combination of these methods facilitated the identification of a need
for well-defined criteria and conditions for the use of public policy as a basis for refusal to recognize and
enforce foreign court and arbitration decisions.

Results

Enforcement of foreign decisions is an indicator not only of the level of the state in the international
arena, but also of the effectiveness of legal regulation of the issue of protection and restoration of violated
rights of subjects in a particular country. After all, the mechanism for protecting violated rights and legiti-
mate interests lies not only in the issuance of a judicial act and its entry into force, but also in its timely exe-
cution. Only after the execution of judicial acts the violated or contested rights, freedoms and legally protect-
ed interests of citizens, legal entities and the state are restored. Thus, the property rights and interests of sub-
jects are restored not as a result of a decision, but rather as a result of the execution of foreign decisions.

At the same time, it is not always possible to enforce decisions of foreign courts and arbitrations. Deci-
sions of foreign courts and arbitrations must undergo a recognition procedure in the territory where enforce-
ment is sought. One of the grounds for refusal to recognize and enforce foreign decisions is the public policy.

The concept of public policy, although enshrined in the legislation of different countries and interna-
tional documents, is considered in theory and has taken place in judicial practice for a long time. Nowadays
there has not been a clear understanding of when cases should be classified as contradicting to public policy
and when the courts apply the public policy too broadly. Accordingly, the party that seeks recognition of a
foreign decision may, in such cases, lose this instrument of protection and restoration of its subjective rights.
If we take into account that foreign investor companies can also apply for the execution of decisions, accord-
ingly, the unreasonable application or broad interpretation of public policy can lead to an outflow of invest-
ment, because a state that does not have a clear legal framework and practice on restrictions (in this case,
regarding the possibility of enforcing decisions) and which cannot fully ensure the restoration of subjective
rights will not be attractive in terms of investment. Additionally, in general, if a foreign counterparty does
not feel confident that he can find legal protection in a particular territory, it will not contract with the enti-
ties of this territory, and accordingly, this will affect the commodity and monetary turnover of the state. At
the same time, in paragraph 2 of Article 1 of the Constitution of the Republic of Kazakhstan, one of the fun-
damental principles of the Republic’s activity is outlined as economic development for the benefit of the en-
tire people [1]. Economic development, among other things, involves attracting foreign investment and de-
veloping civil turnover through interaction between the constituent entities of the Republic of Kazakhstan
and the constituent entities of other states. Consequently, in order to ensure the restoration of the subjective
rights of participants in civil transactions, it seems important to determine the criteria of public policy and
the conditions for its application in order to avoid an overly subjective approach or broad interpretation of its
content by each individual judge who is considering a foreign decision for its recognition for the possibility
of its further execution on the territory of the Republic of Kazakhstan.

Also, public policy has another side — it is a mechanism for protection of the state where the execution
of a foreign decision is sought from the influence and introduction into its legal system of foreign norms or
decisions that can cause significant damage to its public policy. Accordingly, the institute of public policy
must be enshrined and applied, but the current practice of too broad an interpretation and a subjective ap-
proach plays a negative role. Therefore, it seems extremely important, leaving the concept of public policy
itself, to determine its criteria and conditions for application in practice. In the Republic of Kazakhstan, such
uniform conditions do not exist; there is no regulatory resolution or other act that would provide instructions
for judges who are considering the issue of applying public policy.

Since this concept directly affects the restoration of the subjective rights of participants in civil transac-
tions, as well as the investment attractiveness of Kazakhstan, and, accordingly, further economic develop-
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ment and, in general, the country’s reputation in the international arena, the expanded application of the
clause on public order is unjustified.

This problem can be solved by developing the concept of public policy and uniform rules on the condi-
tions for applying the public policy, embodied in the form of a Regulatory Resolution of the Supreme Court
of the Republic of Kazakhstan. In Concept of legal policy of the Republic of Kazakhstan until 2030, ap-
proved Decree of the President of the Republic of Kazakhstan dated October 15, 2021 No. 674 states that
regulatory resolutions are designed to ensure uniform and correct application of laws and by-laws by courts.
They eliminate discrepancies and problematic issues, while at the same time giving the correct direction for
application of the law. It is also noted that State regulation of business activities should be limited to the need
to eliminate risks that affect national security, human life and health, ecology, law and order, morality [2],
which suggests that in private legal relations there are key points that should be taken into account (including
in relation to the category of public order).

The problem of improving the quality of judicial decisions and uniformity in them was raised in the
Message of the Head of State Kassym-Jomart Tokayev to the people of Kazakhstan dated September 2,
2019, “Constructive public dialogue is the basis of stability and prosperity of Kazakhstan”, in which it was
noted the significance in ensuring uniformity of judicial practice [3]. Thus, a consistent judicial approach to
such a crucial concept for ensuring a state's attractiveness on the international stage undeniably plays a key
role.

Discussion

The doctrine of public order is considered one of the oldest and most important. It expresses the desire
of theorists to determine the boundaries of the competence of foreign legislative jurisdiction. At the same
time, it is noted that the main purpose of the doctrine of Ordre Public is to develop such a necessary amend-
ment to the principles of determining competent laws, which protects against damage to the legal system of
the court when applying foreign law [4; 90-91] or enforcing foreign judgements. Over the years since the
introduction of the clause on public order into theory and practice, its content has been interpreted in differ-
ent ways. It should be noted that of all the issues studied, the issue of public order is most often considered in
the literature. In the theory of private international law, the combination of words “public policy” has not yet
found a single definition that reflects its meaning [5; 116, 6; 54] and scientists from different countries still
continue to attempt to consider various aspects of the concept of public order, including as grounds for re-
fusal to recognize and enforce foreign court and arbitration decisions, largely from the standpoint of deter-
mining the content of this concept [7, 8, 9]. Thus, Yu.G. Morozova associates the emergence of the public
order clause with the state’s ensuring its public interests both at the international level and in the domestic
sphere [10]. According to R.Sh. Khasyanov, the term-concept “public order” began to enter into active legal
circulation as one of the political and legal instruments for protecting particularly significant, general “pub-
lic” interests of society and the state within the country by public authorities [11; 9-14]. It was also spoken
of as: “the rights of sovereignty and political independence”, as well as the highest principles of individual
and social morality, respect for natural human rights, and the principles of economic order, a set of legal
norms that a given state considers to be related to its “essential interests” [5; 116]; “public law”; “social
law”, i.e. laws concerning the rights of society; “laws designed to preserve the state”; “a set of laws that en-
sure social equilibrium”, which included the norms of criminal and administrative law, laws on property
rights, on monetary circulation and rules of morality [6; 54] and etc.

When enshrining a public policy clause in its legislation, almost no state specifies its content [12]. The
clause on public order is contained in the laws of all countries, the difference is only in how states define its
public order. In legislation, public order is equated with the basic principles, good morals, moral rules, fun-
damental principles, the foundations of Sharia, etc. According to the results of comparative analysis we have
conducted, the legislative approach does not differ, as well as the doctrinal one, in specification in establish-
ing the scope of public order.

This concept is also included in the legislation of the Republic of Kazakhstan. Thus, Article 1090 of the
Civil Code mentions public order as a case of limitation in the application of foreign law, without providing
a definition, but equating public order to the foundations of legal order [13]. Saying about public order as
one of the grounds for refusing to recognize and (or) enforce an arbitration award in subparagraph 2) of par-
agraph 1 of Article 57, the Law of the Republic of Kazakhstan “On Arbitration” defines it as the foundations
of legal order in subparagraph 1) of Article 2 [14]. A reference to public order without disclosing its defini-
tion is also contained in the Civil Procedure Code of the Republic of Kazakhstan, which in subparagraph 2)
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of paragraph 1 of Article 255 lists the grounds for issuing a ruling on the refusal to issue a writ of execution
for the compulsory execution of an arbitration award [15]. Subparagraph b) of paragraph 2 of Article V of
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, to which the Republic of
Kazakhstan acceded by Decree of the President of the Republic of Kazakhstan No. 2485 of October 4, 1995,
states that recognition and enforcement of an arbitral award may be refused if the competent authority of the
country in which recognition and enforcement is sought finds that recognition and enforcement of this award
are contrary to public policy of that country [16]. It should be noted that the legislation of Kazakhstan em-
phasizes the exclusivity of the public order clause and the rules of law stipulate that the court’s determination
that an arbitral award is contrary to the public order of the Republic of Kazakhstan is an unconditional basis
for the annulment of the arbitral award. And the Regulatory Resolution of the Supreme Court of the Republic
of Kazakhstan dated November 2, 2023 No. 3 “On Certain Issues of the Application of Arbitration Legisla-
tion by Courts” in paragraph 34 emphasizes that when annulling an arbitral award on this basis, the court
should justify which fundamental rules that form the basis of the legal order were violated, how the arbitral
award and its further execution will be contrary to public order [17]. Despite the inclusion of such rules in
the legislation of Kazakhstan, it can be stated that the concept of public order is contained as one of the key
ones in matters of refusal to apply foreign law or refusal to recognize and enforce foreign decisions, but it is
not specified and the mechanism for determining its content is not disclosed.

However, the problem with public order is not so much the lack of specification, but rather the fact that
the issues of clarifying this category in each specific case remain at the discretion of the court. By subsuming
various legal, political and moral categories under “public order”, the judge can expand his powers to limit
the application of foreign law or refuse to recognize and enforce foreign decisions.

This problem, according to some authors [18], entails the unjustifiably frequent issuance by courts of
decisions to refuse to enforce arbitration awards of foreign states precisely with reference to public policy.
When the law provides a sufficiently broad field for judicial discretion, there is a danger of arbitrariness,
where a significant role is played by the subjective inclination towards a particular interest. Such legal risk is
reduced if there is a generally accepted definition of the concept, i.e., the most accurate clarification of the
meaning [19; 99]. In the event of a clash of public and private interests, the negative role of the legal certain-
ty of the rule of law regulating controversial social relations increases significantly. Unfortunately, as prac-
tice shows, any opportunity to expand discretion in the process of law enforcement, laid down in the law,
becomes the right of the strong and creates additional problems for the protection of the rights of the weaker
party in the legal relationship [20].

A unique and paradoxical situation is emerging, when conventions, legislators and courts refer to a legal
norm — public order — on publicly important issues and disputes, without defining its concept, composi-
tion, features and other necessary characteristics, leaving all this to the subjective perception and discretion
of judges or other authorized law enforcement officers. A way out of this could be legislative consolidation
or judicial interpretation of the content of this legal category [11; 10]. On the other hand, referring the clause
on public order to the categories of public law and types of imperative norms, it is also not entirely correct to
talk about providing courts with the opportunity to evaluate and interpret the category of “public order”,
since such categories should be as predictable as possible so that through them it would be possible to regu-
late public relations unambiguously.

As noted, “the judicial system cannot but contradict itself when decisions are made by a large number
of individuals, in no way connected or communicated with each other, on the basis of their subjective under-
standing of “good faith”, “morality”, “reasonableness”, “proportionality”, etc. And the inevitable contradic-
tion of such decisions, made under similar circumstances, subjectively assessed differently, cannot have a
positive effect on the formation of the legal consciousness of the citizens of the state” [21]. Thus, if the con-
tent of this concept were to be specified, judges could have guidance and reference points in the application
of the public order clause. It is rightly noted that “it must seem a serious breach of international comity to
assume, in relation to a state recognized as sovereign and independent, that its legislation is contrary to the
essential principles of justice and morality; such an assertion can easily offend this state and it must come
from the sovereign, acting through ministers, and not from a judge” [22; 198].

There is also an opposite point of view, according to which it is not possible to specify the content of
public order. Opponents of specifying this category believe that the institution of public order has never been
one of those that can be regulated in detail by law [18], therefore it is impossible to define public order or a
list of such norms. It is considered that it is impossible to foresee cases of public order, since it is a category
that changes over time and dependents on changes in behavior, morality and economic conditions [23;.85].
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The range of potentially unfair actions is so wide that it can hardly be described in legislative acts at all [24;
25], in addition, the same actions can be both conscientious and unfair depending on the motive for their im-
plementation. M.K. Suleimenov and A.E. Duisenova believe that the actual content of this evaluative con-
cept depends on the circumstances of a particular case and, in accordance with the generally accepted world
practice of developed countries, is subject to establishment exclusively by the court, and not by the legislator
[25]. F.S. Karagussov also makes conclusion that an attempt to “more clearly define” the concept of “public
order” in the law is not only inappropriate, but can be dangerous [26]. Of course, legal relations are acquiring
a new character, and in connection with this, the idea of public order may also change. Due to the fact that it
is impossible to foresee all cases in advance, this definition should be formulated in general. At the same
time, it should not be so general as to allow an unjustifiably broad application of the clause, i.e., it should
also contain clarifying, concretizing features of public order.

In our opinion, the most accurate assessment of this problem was given by A. Pilenko, who insisted that
“the science can be systematized only if an exact definition (and not a description) of the idea of public order
is given” [27; 57]. According to I.A. Pokrovsky, if the concept of “good morals” only covers up a whole se-
ries of unconscious purely legal problems, then we have the right to demand from the legislator that he, and
not the judge, makes every effort to resolve them [28; 258]. And the definition of the scope and content of
the concept of “public order” must be expressed in writing and must contain as exhaustive a list of cases of
application of the reservation, or a list of norms of public order, or precise features of public order. And in
our opinion the point of view of Yu.G. Morozova is correct that the mechanism protecting public order is
subject to legislative consolidation, otherwise the solution to the issue of violation of the public interest will
be illogical, subjective [10; 15]. S.V. Scriabin also comes to the conclusion that there are no obstacles to
proposing a unified normative explanation of the concept of “public order” [29].

As for judicial practice, international experience shows that the concept of public order is interpreted
differently in each country [30, 31]. Kazakhstani practice indicates about an already emerging unfavorable
trend of misunderstanding and application of the public policy clause in the Republic of Kazakhstan [32, 33,
34]. In connection with such a difference of opinion in practice, it is considered most correct to determine
uniform criteria and conditions for the application of public policy for a specific territory. After all, by sub-
suming various legal, political and moral concepts under “public policy,” a judge can expand his powers to
limit the recognition of foreign decisions, which can negatively affect the subjective rights of participants in
private law relations. The need for this is confirmed by the Regulatory Resolution of the Constitutional Court
of the Republic of Kazakhstan dated September 13, 2024 No. 51-NP On the consideration of paragraph 3 of
Article 52 of the Law of the Republic of Kazakhstan dated April 8, 2016 “On Arbitration” for compliance
with the Constitution of the Republic of Kazakhstan [35], which notes that the terminology used identifies
public order and the foundations of legal order, in which a violation of the former may manifest itself in an
encroachment on any elements of the foundations of legal order recognized as such in the legislative acts of
the Republic of Kazakhstan, and it is proposed to adjust the category of public order to ensure its formal cer-
tainty and clarity.

Conclusions

Kazakhstan can improve its legislation and practice of the application of the public policy, which in turn
will have a positive impact on the level of security and restoration of the rights and legitimate interests of
subjects of civil turnover.

As a result of developing the conceptual basis of public policy a Regulatory Resolution “On the uni-
form application of the public policy in the case of refusal to recognize and enforce foreign court and arbitra-
tion decisions on the territory of the Republic of Kazakhstan” should be drawn up which will be submitted
by the Supreme Court of the Republic of Kazakhstan and according to which it will be possible to ensure
uniformity in interpretation and the application by judges of the Republic of Kazakhstan of the rule on public
order when considering foreign decisions with a view to refusing their recognition and enforcement.

If these results are obtained, the level of judicial practice will improve and the courts will learn to find a
“golden mean” in such matters, being able to protect national interests, and at the same time not be too radi-
cal. Such a harmonious approach will undoubtedly increase investor confidence and can turn Kazakhstan
into one of the centers of international cooperation, which is also an important factor in the development of
our country.
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A.E. Hypran, M.H. A6unosa

Kazakcran Pecny0/iukacbIHAa mIeTeAIK COT sK9HE TOPEJIiK meliMIepiH TAaHy MeH
OPBIHAAY KOHTEKCIH/e «KAPUSA TIPTI» YFBIMbIH AHBIKTAYAbIH KAaKeTTIIr TypaJibl

Makana xeke KYKBIKTBIK KAaThIHACTAp KOHTEKCIHJE (OKapHsl TOPTIM» TYCIHITiHIH HAKThl aHBIKTaMaCBHIHBIH
JKOKTBIFBIHBIH ©3€KTi MAceNeciHe jkoHe onaH TybIHAaiThiH Kazakcrtan PecmyOiukacklHIaArsl MIETEIIIK COT
JKOHE TOpeNIiK IIeIIiMIep i TaHy >KOHE OPBIHAAY MOcelelepiHe apHAIFaH. 3epTTeydiH MaKCcaThl — >KapHs
TOPTIN YFBIMBIH aHBIKTAY KOHE HAKThUIAy KKETTUIriH Herizney. JKypriziireH caiblcTBIPMAaibl-KYKBIKTBIK
Tajgay HOTHIKECIHIE JKapus TOPTIMl Typajbl €CKepTIe SPTYpJi eAepiiH YJITTHIK 3aHHAMAChIHAA JKOHE
XaNBIKApalblK KyKarrapAa OCKITUIreHi, COHBIMEH KaTap COTTap TapanblHaH Ja KOJIaHBUIATHIHBIL, Oipak
TaOuFaThl OOMBIHIIA MYJIIEM aHBIK €MEC JKOHE KOJIAHYIbIH HAKThl KPUTEPHUIIepi )KOK EKeHIIr aHBIKTaJ/Ibl.
Ocpiran OaiaHBICTBI aBTOpJIap OYJI TEPMHUHHIH OeJrici3airi KyKbIK KOJIAaHy TaKipuOeciHe Tepic acep eTim,
KYKBIKTBIK Oeirici3mik TeH epikTi miemimaepAiH KaObUIZaHy MYMKIHIITIH TyIObIpYbl BIKTHMaNl JereH
KOPBITBIHIBIFA KeNAi. Makanaga jkapus TOPTINTIH Ma3MyHbIHAa KaThICTBl KaJbINTACKAH Ke3Kapacrap
TaJJaHFaH, COHBIMEH KaTap JKapHs TOPTIN TYCIHITIH HaKThUIAy KaXKETTIrl JKOHE OHBIH aHBIKTAMACHI MKEeMJI1
opi aHBIKTaNIMaraH OOJIBIT Kalybl KepeK IereH eKi Kapama-Kapchl Ke3Kapac KapacTbipburrad. Llleremmik
COTTap MEH TOpEIiK MICMIMAEPAl TaHy XKOHE OpbIHIAY CalachlH/a KYKBIKTBHIK OOJKaMABLIBIKTBI KAMTaMAaChI3
eTY/iH MaHBI3ABUIBIFBIH €CKepe OTHIPHIMN, aBTopiap Kazakcran PecrmyOmikaceiga OipKenki coT TOXipHOeCiH
’KOHE OHBI OJIaH i JKETUIAIPY/i KaMTaMachl3 €TETiH JKapHsl TOPTIll TY>KBIPhIMIAMAChIH d3ipJiey apKbUIbI OHBI
KOJIJaHy MapTTapblH alKbIHAAY KaXKeT JIeTeH KOPBITHIH/IbIFA KEITeH.

Kinm co30ep: xapust TOpTil, MISTENIIK MIEHIIM/EP, COT JKOHE TOPEINIK LICHIIMAEpiH TaHy MEH OpbIHAAY, COT
JKOHE TOPEIIK LICeHIMAEPIH TaHy MEH OpbIHAayJaH 0ac TapTy, aTKAPYILIBUIBIK iC XKYPTi3y.
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On the need to define the concept...

A.E. Hypran, M.H. A6unoBa

O HeoOX0AUMOCTH Onpeae/ieHUs MOHATHS «IMYOJIHMYHBIN MOPAT0K» B KOHTEKCTE
NPU3HAHUS U IPUBe/IeHUs] B UCIIOJTHEHHE HHOCTPAHHBIX CyAe0HbIX H AapOUTPAKHBIX
pewmiennii B Pecnmyosiuke Kaszaxcran

CraThsl NOCBSIICHA aKTYaIbHOH Mpo6iieMe OTCYTCTBUSI YETKOTO ONPEAENICHHUS MOHATHS «ITyOJIMIHBIA TOps-
JIOK» B KOHTEKCTE YaCTHONPABOBBIX OTHOILIEHHI U BBITEKAIOIINX U3 HUX BONPOCOB NMPU3HAHUS U IPUBEACHUS
B HCIIOJIHCHHE HMHOCTPAHHBIX CYyIEOHBIX U apOuTpakHbIX pemeHuil B Pecmybnuke Kazaxcran. Llensio uccie-
JIOBAaHMS ABJISETCS 00OCHOBaHUE HEOOXOJUMOCTH ONPEACIICHHS U YTOUHEHHUS OHATHS MyOINYHOTO MOPSAKA.
B pesysbTaTe MpoBEIEHHOIO CPaBHUTENBHO-TIPABOBOTO aHajIN3a, ObLIO BBIABICHO, YTO OFOBOpPKA O MyOJIHY-
HOM TOPSAZIKE 3aKpeIusieTcsl B HAllMOHAJIBHOM 3aKOHO/ATENIbCTBE PA3HbIX CTPAH U B MEXIYHApPOAHBIX JOKY-
MEHTaX, a TaKXKe IMPUMEHSETCS CyIaMH, OJXHAKO HOCHT aOCOJIIOTHO HEOIpEIeNeHHBIH XapaKkTep U He UMeeT
YEeTKUX KPUTEpUEB IIPUMEHEHNUs. B CBS3M ¢ 3THM, aBTOPHI IPHILUIM K BEIBOAY, YTO HEONPEIEICHHOCTh ATOTO
TEepMHHa MOXKET HETaTHBHO OTPAa3HMTHCS HA MPABOIPHMEHUTENBHOI NMpaKTUKe, COo3/1aBasi IIPaBOBYIO HEoIpe-
JIeTICHHOCTh M BO3MO>KHOCTh IIPOU3BOJIBHBIX PEIIeHUH. B cTaThe MPUBOANTCS aHAIN3 CYIIECTBYIOIIUX TOUEK
3peHHs Ha CoJepKaHue MyOINYHOrO MOPsIKa, a TAKKE PACCMATPUBAIOTCS JIBE IIPOTHUBOIOIOKHBIX ITO3UIIMH:
0 HEOOXOMMOCTH YTOUHEHHUS MTOHATHS ITyOJINYHOTO TOPAIKA M MO3MIHMSA O TOM, YTO €ro ONPEICNICHHUE 10K~
HO OCTaBaThCA I'MOKMM M HEJETCPMHHHPOBAHHBIM. YUHTHIBas BaXXHOCTh OOCCIICYEHMS IPABOBOI Ipecka-
3yeMOCTH B c(hepe NPU3HAHKS M UCTIOJIHCHUSI HHOCTPAHHBIX CYJIEOHBIX M apOUTPAKHBIX PEIICHH, aBTOPaMU
CZieNiaH BBIBOJ O HEOOXOJMMOCTH OINPEACNICHUS YCIOBUH IPUMEHEHUsS TOHATHS IyOINYHOTO MOpsIIKa MyTeM
Pa3pabOTKH €ro KOHIEHLUH, KOTopas o0ecreunT eanHooOpasHyto cyneOHyro npaktuky B Pecry6imke Ka-
3aXCTaH M JajbHelllIee ee COBEpPIICHCTBOBAHHUE.

Kniouesvie cnosa: yOMMYHBIN TOPSIOK, MHOCTPAHHBIC PEIICHUS, NIPU3HAHUE W NPUBEACHHE B HCIIOJIHEHHE
MHOCTPAHHBIX CyIEOHBIX M apOUTPaKHBIX PEIICHMH, 0TKa3 B MPU3HAHUM W NPUBEJCHUN B MCIIOIHEHUE HHO-
CTPaHHBIX CyIEOHBIX M apOUTPAXKHBIX PEIICHUH, HCIIOITHUTEIBHOE ITPOU3BOCTBO.
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Legal regulation of construction contract for relations in the Republic of Kazakhstan:
a comparative analysis with the legislation of the CIS countries

The article explores the significance of contractual (construction) relationships and their legal regulation in
accordance with the legislation of the Republic of Kazakhstan. A comparative analysis is conducted of certain
aspects of the regulation of contractual relations in the Republic of Kazakhstan and the Commonwealth of In-
dependent States (CIS) countries, such as the Republic of Azerbaijan, the Republic of Moldova, Ukraine, and
the Russian Federation. The article analyzes legal provisions governing contractual relations, highlighting dif-
ferences in legal regulation. International agreements and regulatory legal acts governing contractual relations
both in the Republic of Kazakhstan and in CIS countries are examined. In addition, during the research pro-
cess, the authors analyzed scholarly works focused on the legal aspects of the studied legal relations, which
allowed for a deeper understanding and a comprehensive presentation of the topic. Particular attention is giv-
en to identifying the specific features of the legal regulation of contractual legal relations.

Keywords: legal regulation, contractual obligations under a contract for work and service, civil-law relations,
construction contract, contracted works for state or municipal needs.

Introduction

The contract for work and labor (contract of services) occupies a key position within the structure of
civil law relations, constituting an integral part of the legal systems of both the Republic of Kazakhstan and
the member states of the Commonwealth of Independent States (CIS). Its regulatory consolidation acquires
particular significance against the backdrop of active economic growth, the intensification of foreign eco-
nomic relations, and the deepening of transnational cooperation. Under such conditions, there arises a need
to develop a stable and internally consistent legal framework that ensures reliability and legal certainty in
civil transactions.

The legal relations arising within the scope of a contract for work and labor constitute a multifaceted le-
gal institution that governs the execution of work and the provision of services on a contractual basis. Given
their importance, this institution functions as a legal regulator of a broad range of issues — from compliance
with quality standards to mechanisms for safeguarding the interests of the parties involved. Contemporary
economic realities add further importance to the improvement of the legal regulation of such contracts, espe-
cially in the context of large-scale investment initiatives and cross-border cooperation. This necessitates a
thorough legal reflection and a systematic analysis of existing norms, taking into account both doctrinal ap-
proaches and the needs of legal practice.

The relevance of studying the legal nature of contracts for work and labor is confirmed by the sustained
interest of the academic community, including the works of recognized experts in civil law. Scholarly litera-
ture emphasizes their significant impact on the stability of private legal transactions and the efficiency of
economic activity. Contemporary legal scholars highlight the need for further improvement of legal regula-
tion in this field, taking into account both domestic legal traditions and international legal benchmarks. This
underscores not only the theoretical importance of studying such contractual relations but also their practical
value in the context of law enforcement and application.

In the context of deepening integration of economic systems, the contract for work and labor functions
not merely as a mechanism of contractual regulation, but also as a tool that facilitates the implementation of
strategic sustainable development goals at both the national and interstate levels. For instance, in the works
of M.R. Shamshatdinov and 1.V. Zakrzhevskaya, attention is drawn to the fact that the key object of a con-
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Legal regulation of construction contract...

tractual obligation in this context is the performance of a specific task and the attainment of its result, with
the essential characteristics of the work being determined by its nature and scope — a position confirmed by
relevant judicial practice [1; 76].

Among civil law scholars, the broad applicability of the contract for work and labor is frequently noted,
a reflection of its versatility and practical relevance. 1.V. Ginzburg, for example, emphasizes that the subject
matter of a contract for work and labor plays a central role in its legal qualification, allowing it to be distin-
guished from, for instance, contracts for the provision of compensated services [2; 227].

O.A. Belyaeva highlights that the object of obligations arising from a contract for work and labor is an
individualized result of the contractor’s activity, expressed in a specific material form. This result is created
through the performance of work and its delivery in an evaluable form, which reflects the particular nature of
such contractual relations [3].

According to N. Lyamina, the contract for work and labor holds a prominent position in business trans-
actions, alongside contracts of sale, supply agreements, and other types of obligations that are actively em-
ployed in commercial practice [4; 2].

Scholarly literature highlights the broad scope of activities governed by the contract for work and labor.
0.V. Zakharkiv, for instance, emphasizes the particular significance of construction contracts as one of the
most thoroughly developed and traditionally established forms. These are regarded as a specific type of con-
tractual obligation associated with the construction of various capital development projects [5; 24].

T.V. Sazonova, in turn, points to the widespread presence of contractual relations of this kind in civil
law practice. In her view, a key aspect for the parties involved in such obligations is the ability to effectively
exercise their rights, as well as to promptly and fully restore any infringed interests [6; 3]. Her analysis plac-
es special emphasis on the principle of unobstructed exercise of rights, according to which both the customer
and the contractor are entitled to exercise their powers freely, without infringing on the lawful interests of the
other party. Thus, the scope of one party’s rights is defined by the boundaries of the other’s, which helps to
maintain a balance of interests.

A.A. Melnik also includes the contract for work and labor among the most frequently used contractual
structures in civil transactions, highlighting its versatility and significant legal demand [7; 17].

According to the position of M.K. Suleimenov and Yu.G. Basin, a defining feature of the contract for
work and labor lies in the contractor’s obligation not only to perform specific work, but also to deliver its
materialized result to the customer. This is precisely what distinguishes this type of contract from other
forms of compensated obligations — particularly from the contract for compensated services [8; 380].

Methods and materials

This study employed the comparative legal method, which made it possible to conduct a comparative
analysis of the regulatory provisions governing contractual relations for work and labor in the legislation of
the Republic of Kazakhstan and selected CIS member states. In particular, the subject of comparative exami-
nation included civil law norms concerning contracts for work and labor as applied within the legal systems
of the Republic of Azerbaijan, the Republic of Moldova, Ukraine, and the Russian Federation.

In addition, the formal legal method was applied to analyze the content of legal provisions governing
contractual relations of this type. Within the framework of this method, intergovernmental agreements con-
cluded between the member states of the Commonwealth of Independent States were examined, specifically
those that regulate cooperation in the field of contract work execution.

Special attention was also given to the normative legal acts of the Republic of Kazakhstan that establish
the legal regime of contractual obligations under work and labor contracts. To ensure a comprehensive ap-
proach to the subject under investigation and to enhance the analytical depth of the comparative legal analy-
sis, both domestic and foreign scholarly publications were examined, with a focus on the theoretical and
practical aspects of legal regulation in this field.

Results

According to paragraph 1 of Article 616 of the Civil Code of the Republic of Kazakhstan (hereinafter
— CC RK), under a contract for work and labor, one party — the contractor — undertakes the obligation to
perform a specific task commissioned by the other party — the customer — and to deliver the result within
an agreed timeframe. In turn, the customer is obligated to accept the result of the completed work and to pay
for it (remunerate the work performed) [9].
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The civil legislation of the Republic of Kazakhstan provides for a classification of contracts for work
and labor based on the nature and purpose of the work performed. In accordance with the CC RK, the fol-
lowing types of contracts for work and labor are distinguished:

* household (domestic) contracts;

* construction contracts;

» contracts for the performance of design and survey work;

* contracts related to research, experimental design, and technological activities.

S.K. Idrysheva emphasizes the significance of construction contracts, viewing them as a legal form me-
diating proprietary relations between the parties, in which compliance with established technical require-
ments plays a particularly important role. These requirements are aimed at ensuring the safety of real estate
objects undergoing construction or reconstruction [10; 35].

In a broader sense, contractual relations of this type constitute a category of civil law obligations that
arise between a customer and a contractor on the basis of a concluded agreement. Under its terms, the con-
tractor undertakes to perform a specific task and deliver the result, while the customer, in turn, is obligated to
accept the result and make payment.

On the territory of the Republic of Kazakhstan, the regulation of contractual relations for work and la-
bor is carried out through a range of normative legal acts, among which the following hold key significance:

« the Civil Code of the Republic of Kazakhstan;

* the Land Code of the Republic of Kazakhstan;

« the Law of the Republic of Kazakhstan «On Architectural, Urban Planning, and Construction Activi-
ties in the Republic of Kazakhstany;

* the Law of the Republic of Kazakhstan «On Public Procurementy;

* the Law of the Republic of Kazakhstan «On Permits and Notifications»;

« the Law of the Republic of Kazakhstan «On Technical Regulationy;

* Construction norms and rules (SNiPs), as well as other technical regulations and standards that estab-
lish mandatory requirements for the quality, safety, and procedure for the performance of work.

According to the observations made by O.T. Alimov in prior research, technical regulations function
alongside legislative measures as key instruments in the construction sector. Their primary objective lies in
unifying construction procedures and aligning them with current standards. The system of technical regula-
tion in this field is fundamentally shaped by a set of normative documents, including State Standards
(GOST), Building Codes and Regulations (SNiP), and Sanitary Rules and Norms (SanPiN), which collec-
tively establish the regulatory framework governing construction activities [11; 148].

In the context of legal analysis of contractual relations for construction work, particular attention should
be given to a number of international agreements governing this sphere. One of the most significant docu-
ments in this area is the Agreement «On the Mutual Recognition of Licenses for Construction Activities Is-
sued by Licensing Authorities of the Member States of the Commonwealth of Independent States,» signed
on March 27, 1997, in Moscow and ratified by the Republic of Kazakhstan by Resolution of the Government
No. 530 dated April 7, 2000.

Furthermore, on April 24, 2000, the CIS Agreement «On Interstate Expert Review of Construction Pro-
jects of Mutual Interest to the Member States of the Commonwealth of Independent States,» signed on Janu-
ary 13, 1999, entered into force in the Republic of Kazakhstan. An additional source of legal regulation in
this area is the Agreement «On Cooperation in Construction Activities» dated September 9, 1994, signed in
Moscow.

According to Y.A. Anosov, the aforementioned agreements hold the greatest practical significance for
business entities operating within the CIS, as they reflect the intention of the member states to harmonize
national legislation and mechanisms of state regulation in the field of investment and construction activities
[12; 221].

S.K. Idrysheva notes that the provisions of the Civil Codes of the Republic of Kazakhstan and other CIS
countries concerning construction contracts are largely harmonized. This is due to the fact that their for-
mation was based on the provisions of the Model Civil Code for CIS countries, developed with the aim of
bringing legal systems closer together [10; 148].

At the same time, the comparative legal analysis reveals significant differences in the regulation of con-
tractual relations for work and labor between the Republic of Kazakhstan and several other CIS states. For
example, in the Republic of Azerbaijan, the legal regulation of contractual obligations is concentrated in
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Chapter 39 of the Civil Code of the Republic of Azerbaijan (hereinafter — CC AR), which reflects the na-
tional approach to this category of contracts.

According to Article 752 of the Civil Code of the Republic of Azerbaijan (CC AR), the contractor un-
der a contract for work and labor undertakes to perform the work agreed upon in the contract, while the cus-
tomer assumes the obligation to pay the agreed remuneration [13].

Unlike the legal regulation set forth in the Civil Code of the Republic of Kazakhstan (CC RK), the CC
AR does not contain provisions specifically dedicated to individual types of contracts for work and labor —
such as construction contracts, contracts for design and survey work, or contracts for research and develop-
ment. The absence of differentiation by contract type in the Azerbaijani Code indicates a more generalized
approach to the regulation of such contractual relations.

A notable difference also lies in the limitation periods for claims arising from work contracts. Accord-
ing to Article 776 of the CC AR, the customer is entitled to submit claims related to defects in the completed
work within one year from the date of acceptance. However, in the case of building construction, this limita-
tion period is extended to five years [13].

The Civil Code of the Republic of Kazakhstan contains similar provisions in Article 636, which stipu-
lates that the limitation period for claims related to the improper quality of work begins from the moment the
defects are discovered, provided that the customer reports them within the period defined by Article 630 of
the CC RK.

According to paragraph 5 of Article 630 of the CC RK, the maximum allowable period for notifying the
contractor of discovered hidden defects is one year from the date of acceptance of the work. Exceptions are
made for capital construction projects and cases where the contractor has deliberately concealed the defects
— in such cases, the limitation period is extended to three years.

Particular attention should be given to the provisions of Article 770-1 of the Civil Code of the Republic
of Azerbaijan (CC AR), which regulate the procedure for payment of remuneration within the framework of
contractual relations arising from the transfer of shares associated with integral parts located on land plots
where construction is incomplete. This provision establishes that payment for the work performed shall be
made only if the following conditions are met simultaneously:

« the contract referred to in Article 1441 of the CC AR must be notarized;

* a security record in favor of the acquirer must be entered in the real estate register, concerning the
shares associated with the relevant land plot.

If the contracts governed by Articles 770-1.1 and 770-1.2 of the Civil Code of the Republic of Azerbai-
jan (CC AR) do not establish alternative terms regarding the stages or portions of the work, the contractor’s
remuneration may be paid in stages, depending on the progress of the construction process. The legislation
sets out maximum percentage limits within which payments may be made at each stage:

1. 30 % — after the commencement of excavation work;

2. 10 % — upon completion of the construction of external and internal walls and installation of the
roof frame;

8 % — following the installation of roofing materials and drainage systems;

3 % — upon completion of the heating system installation;

3 % — after the completion of water supply line installation;

3 % — following the installation of electrical wiring;

10 % — upon completion of window installation and glazing;

6 % — following internal plastering works;

3 % — in the case of buildings with complex configurations — after flooring has been installed in
shared premises used by multiple sections;

10. 10 % — upon completion of fagade cladding;

11. 9% — following the construction of auxiliary facilities such as water reservoirs and support
structures;

12. 5% — after the building is fully completed and the occupancy permit has been obtained [13].

The aforementioned provisions represent a noteworthy element of national regulation of construction
contracts, as they provide for a specific mechanism of payment allocation tied to the degree of project com-
pletion. This approach ensures a clearer correlation between the stages of work performance and the custom-
er’s financial obligations.

It should be noted that, unlike the more detailed and structured system of legal regulation of contractual
obligations found in the Civil Code of the Republic of Kazakhstan, the provisions of the Civil Code of the
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Republic of Azerbaijan (CC AR) address these legal relations mainly at a general level, without differentiat-
ing between types of work contracts or accounting for their specific features.

In the Republic of Moldova, the regulation of contractual obligations for work and labor is governed by
the provisions of the Civil Code, particularly under Book Three, which is dedicated to the law of obligations.
Specific rules concerning both contracts for work and labor and contracts for services are contained in Chap-
ter X1, which outlines the general legal principles applicable to these types of agreements.

According to paragraph 1 of Article 1352 of the Civil Code of the Republic of Moldova (hereinafter —
CC RM), the contractor undertakes the obligation to perform a specific task at the request of the customer
and at their own risk, while the customer is obligated to accept the result of the work and pay the agreed
price [14].

It is important to note that the CC RM does not differentiate between various types of contracts for
work and labor — regulation is limited to general provisions that apply to all such contractual relations,
without accounting for their sector-specific or functional characteristics. This distinguishes the Moldovan
legal model from the more detailed approach implemented, for example, in the Civil Code of the Republic of
Kazakhstan.

A comparison of the general provisions regulating contracts for work and labor in the legislation of the
Republic of Kazakhstan and the Republic of Moldova reveals several significant differences. In particular,
the CC RK contains an explicit requirement for defining the timeframes for the performance of work. Thus,
in accordance with paragraph 1 of Article 620 of the CC RK, a contract for work and labor must specify both
the starting and the completion dates of the work. Additionally, the parties may agree on intermediate stages
of performance, with corresponding deadlines established [9].

The Civil Code of the Republic of Moldova (CC RM), in turn, grants the parties greater contractual
freedom: as stated in paragraph 1 of Article 1360, the participants in contractual relations for work and labor
may establish a general deadline for performance, and, if necessary, specify a commencement date, execu-
tion stages, and a final completion date [14].

Particular interest is drawn to the legal regulation of the periods for defect detection and limitation peri-
ods within contractual relations for work and labor under the legislation of the Republic of Moldova. Ac-
cording to Article 1374 of the CC RM, in cases where defects in the completed work are discovered, the pro-
visions of Articles 1126 and 1127 — which govern sales contracts — shall apply. This means that the rules
concerning the time limits for claims regarding the quality of work in contractual relations for work and la-
bor are aligned with the provisions applicable to the sale of goods, indicating a close conceptual link between
these areas of the law of obligations.

Pursuant to Article 1127 of the Civil Code of the Republic of Moldova (CC RM), the limitation period
for claims related to discovered defects begins at the moment when the buyer actually discovered or should
have discovered the relevant defect [14].

Avrticle 1126 of the CC RM further specifies the deadlines within which the seller must be notified of
the defects; otherwise, the rights arising from such defects are forfeited. The law provides the following time
limits:

« three years — for defects of a legal nature;

« five years — for material defects concerning structures or construction materials;

* two years — for other material defects not related to construction projects [14].

These provisions apply by analogy to contracts for work and labor, since, as previously noted, Article
1374 of the CC RM explicitly refers to the rules governing sales contracts.

In the context of discussing the specifics of international regulation of construction contracts, consider-
able attention in scholarly literature is devoted to the standard contracts developed by FIDIC (Fédération In-
ternationale des Ingénieurs-Conseils). For example, G. Croitoru highlights the particular role of the consult-
ing engineer in projects implemented under FIDIC models, especially in cases involving large-scale invest-
ments. The engineer, appointed by the client, performs a wide range of functions, including:

* design or coordination of design work, including the selection of the design organization;

* organization and conduct of tenders;

» management of the construction process;

« implementation of technical and architectural supervision;

* participation in dispute resolution as a neutral arbiter [15; 32].

E.E. Adamchuk regards FIDIC standard contracts as an example of a legal phenomenon referred to by
the term lex constructionis — a system of non-state, yet widely recognized norms and standards used in in-
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ternational construction practice. In her view, these contracts represent the result of many years of accumu-
lated experience in the legal support of transnational construction projects, which confirms their high adapta-
bility and universality across different legal systems [16; 72].

The legal regulation of contractual relations for work and labor in Ukraine is characterized by a detailed
framework governing various types of contracts and by a clear definition of the rights, duties, and liabilities
of the parties involved [17]. Chapter 61 of the Civil Code of Ukraine identifies specific types of contracts for
work and labor, including domestic contracts, construction contracts, and contracts for design and survey
work, thereby enabling a specialized approach to the legal regulation of these relationships [18].

Particular attention should be given to the legal definition of the contract price in work and labor
agreements. The Ukrainian model demonstrates a high degree of normative specificity with regard to this
element, which functions not only as a form of consideration, but also plays a crucial role in the allocation of
risk between the parties. Clear determination of the contract price helps eliminate uncertainty in the terms of
the agreement, prevents arbitrary modifications by either party, and, as a result, ensures the stability of legal
regulation in contractual obligations.

In practice, this leads to a reduction in disputes related to the scope, quality, or content of the work per-
formed. Furthermore, a fixed contract price facilitates the determination of financial liability, as it allows for
a more accurate delineation of the parties’ rights and obligations, as well as the possible legal consequences
in the event of a breach. N.S. Kuznetsova emphasizes that such a level of detail enhances legal certainty and
reduces risks for the participants in contractual relations for work and labor [19; 208].

A comparative legal analysis of various legal systems highlights the significance of this approach, par-
ticularly when examined in relation to Russian civil law. According to paragraph 1 of Article 702 of the Civil
Code of the Russian Federation (hereinafter — CC RF), the contractor undertakes to perform a specific task
commissioned by the customer and to deliver the result, while the customer, in turn, assumes the obligation
to accept the result and pay for it [20].

Similar to Ukrainian legislation, the CC RF provides a classification of contracts for work and labor by
type, including: domestic contracts, construction contracts, contracts for design and survey work, and con-
tracts executed to meet state or municipal needs. This system allows for flexible regulation of contractual
relations for work and labor, taking into account the specific purpose and nature of the work performed.

According to paragraph 2 of Article 763 of the Civil Code of the Russian Federation (CC RF), the con-
tractor under a state or municipal contract undertakes to perform construction, design, survey, and other
works related to the erection or repair of production and non-production facilities intended to satisfy state or
municipal needs. The state (or municipal) customer, in turn, undertakes to accept the completed work and to
pay for it or to ensure payment [20].

R. Kulichev, in his analysis of the specific features of contracts executed for public needs, notes their
distinct legal nature. He emphasizes that such work is carried out within the framework of a legal mechanism
established by national legislation and is aimed exclusively at meeting public interests. The author identifies
two key characteristics that define this category of contractual relations: the performance of work on the ba-
sis of a special legal act (a contract provided for under the legislation of the Russian Federation) and their
strictly designated purpose — the satisfaction of state needs [21].

Contractual relations arising from the performance of contracts for state or municipal needs exhibit a
number of features that distinguish them from other types of work contracts. M.S. Bogoyavlenskaya draws
attention to the dual legal nature of such relations, as they combine elements of private law regulation (con-
tractual obligations) with public law principles arising from the involvement of the state or municipality as
the customer [22; 4].

This specificity necessitates the application not only of the provisions of the Civil Code of the Russian
Federation (CC RF), but also of a number of special regulatory acts governing procurement procedures and
the placement of public contracts. These include:

 Federal Law No. 44-FZ of April 5, 2013 «On the Contract System in the Procurement of Goods,
Works, and Services for State and Municipal Needsy;

* Federal Law No. 275-FZ of December 29, 2012 «On State Defense Procurement.»

E.E. Stepanova, in her analysis of this area of law, points to the complex nature of legal regulation in
contractual relations aimed at meeting public needs. In her view, the specifics of these legal relations give
rise to the necessity of reconciling rules from various branches of law, as well as coordinating provisions
within the same legal domain — a requirement stemming from the coexistence of both public and private
interests within a single obligation [23; 203].
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M.P. Shchepetinov, in his examination of contracts for work and labor aimed at satisfying state and
municipal needs, highlights the wide range of entities authorized to act as customers. In particular, he in-
cludes among state customers government authorities, managing bodies of state extra-budgetary funds, state
institutions, and other recipients of funds from federal and regional budgets. Municipal customers, in his
view, are represented by local self-government bodies, as well as organizations and institutions financed
from local budgets or through extrabudgetary sources when placing orders for contract work [24; 70].

Unlike the legal systems of several other states, Russian civil legislation treats contracts for work and
labor intended for state and municipal needs as a distinct type of contract. This separation is due to the par-
ticipation of the state, represented by authorized bodies, as one of the parties to the contractual obligations.
This circumstance gives rise to certain legal enforcement challenges.

One of the most significant problems in this area is the lack of a uniform approach to defining the sub-
ject matter of a work contract for the needs of the state or municipality. A.A. Masalova notes that judicial
practice reveals inconsistencies in the interpretation of relevant terms: while some courts insist on a precise
specification of the scope and content of the work to be performed, others consider it sufficient to identify
the type of work or its final result [25; 144].

Additional challenges arise in the acceptance and transfer of the results of completed work. Masalova
emphasizes that the legal significance of this procedure directly depends on the proper documentation of the
authority of the individuals conducting the acceptance. In the absence of a clearly defined list of powers in
the contract or another official document, acceptance certificates may be deemed legally null and void,
thereby creating risks for the proper performance of contractual obligations.

In legal scholarship, the subject matter of a contract for work and labor is viewed as one of the key and
essential terms that ensures the legal certainty of the agreement. In this regard, many researchers identify the
issue of formulating the subject matter in contracts executed for state and municipal needs as an independent
and critically important matter. The absence of uniform standards and criteria for its definition often leads to
legal uncertainty, complicates the judicial qualification of contract terms, and affects the stability of contrac-
tual obligations.

A number of authors call attention to the need to reconsider the existing approach to defining the sub-
ject matter of contracts in this field. A more flexible and substantive interpretation is proposed — one that is
oriented toward the specific objectives and nature of the work being performed. This could contribute to re-
solving legal enforcement inconsistencies and improving the effectiveness of regulating contractual obliga-
tions involving public entities.

A.M. Fuks offer a critical assessment of the current legislative definition of the contract for work and
labor performed for state or municipal needs, noting its excessive narrowness. In her view, the subject matter
of such contracts is largely reduced to construction and repair work or similar activities, which they consider
unjustified given the wide range of potential purposes such contracts may serve. The author emphasize that
such a narrow definition fails to reflect the full complexity and diversity of contractual obligations in the
public sphere [26; 265].

Special attention should also be given to the specifics of concluding contracts for work and labor in this
category. One of the most common procedures used in selecting contractors is the electronic auction.
S.A. Chernyakova notes that this method is especially widespread in the constituent entities of the Russian
Federation due to its relative simplicity and efficiency [27; 199].

However, the author also highlights a number of shortcomings inherent to this procedure. In particular,
she points to the issue of determining the winning bidder solely on the basis of price. Under current legisla-
tion, the winner of an auction is the participant who offers the lowest contract price. At the same time, such
significant parameters as the quality of the work, the contractor’s level of qualification, and the compliance
of the bid with the technical specifications are not taken into account. As the researcher rightly observes, this
may lead to a decline in the overall quality of performance under state and municipal contracts [27; 199].

Thus, the legislative approach to defining the subject matter of contracts for state needs, as well as the
current contractor selection procedure, are the subject of well-founded academic debate. Scholars point to the
need for revising these provisions in order to enhance the effectiveness and quality of public contract imple-
mentation.

Conclusions
In conclusion, it should be emphasized that the approaches to regulating contractual relations adopted in
the legal systems of the Republic of Kazakhstan and certain CIS countries — specifically Azerbaijan, Mol-

180 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Legal regulation of construction contract...

dova, Ukraine, and the Russian Federation — largely demonstrate conceptual similarities. This is primarily
due to the fact that the relevant legal provisions are based on the CIS Model Civil Code, which has had a
significant influence on the development of unified principles in this legal domain.

Nevertheless, a more in-depth comparative analysis of the current legislation of these countries reveals
substantial differences, stemming from national characteristics of legal regulation, divergences in law en-
forcement practices, and the adaptation of legislation to domestic realities and priorities in legal policy.

One of the most notable differences lies in the varying degrees of specificity in the legal codification of
particular forms of contracts for work and services. In the legal systems of Azerbaijan and Moldova, there
are no specialized provisions detailing the types of such contracts, which renders the regulation more gener-
alized. In contrast, the legislation of Kazakhstan, Ukraine, and the Russian Federation provides a more clear-
ly structured set of rules, distinguishing between various categories of contracts for work and services.

Russian law, in particular, is characterized by a separate regulatory framework governing contracts for
work performed to meet state or municipal needs. This is due to the specific nature of the contracting party
— a public customer and the necessity of ensuring transparency and predictability of obligations within the
framework of the public procurement system.

Additionally, there are notable differences in the regulation of key contractual terms, such as the proce-
dure and timing of payment, timeframes for performance of obligations, and other essential aspects. These
features are especially evident when comparing the relevant provisions in the civil codes of Azerbaijan,
Moldova, and Kazakhstan.
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O.T. ©nimos, C.I1. Mopos, T.B. Crenanosa

Kazakcran Pecny0ukacbinaa MepairepJiik KaTbIHACTAPAbIH KYKBIKTBIK PeTTeJIyi:
TM/I engepiniH 3aHHAMACBIMEH CAJBICTBIPMAJIBI TAJIIAY

Makanazia MepAirepiIik KaTblHaCTapAbIH MaHbI3bI MeH onap e Kazakcran Pecry0nnkachbHBIH 3aHHaMachIHA
coiikec KYKBIKTHIK peTTenyi KapacTelppuiraH. Kazakcran PecmyOmmkacet men Toyencis Memiekerrep
HocracteirbiHa (Oynan opi — TM/I engepi) Myme MemMIIeKeTTepET, aTam aifTkanaa O3ipbaibkan Pecmy0mm-
kacel, MonmoBa PecnyOnmukacel, YkpanHa xoHe Peceit denepanuschiHIAFl MEPAIrepIiK KaTbIHACTAPIIBI
PETTEeYAIH XKeKeJeTeH KbIpaphl CAIBICTHIPMAIBI TYPAE capanTaiFfaH. Mepirepiik KaTbIHACTapIbl PETTEHTIH
HOpMajapra Tajjiay JKacaiblll, KYKBIKTHIK peTTeyneri ailblpMmaiibiiblkTap aHblkTaiaraH. COHBIMEH Karap,
Kaszakcran PecnyOnukaceinaa xxaHe TM/] enpepinzie MepIirepilik KaTblHACTApbl PETTEHTIH XalbIKapablK
KeJliciMaep MEeH HOPMAaTUBTIK KYKBIKTBIK aKTiJlep 3epTTenreH. 3epTTey OapbIChIHAA aBTOpJIap OChI KYKBIKTBIK
KaTbIHACTap/blH KYKBIKTHIK ACMEKTiIIepiH 3epTTeyre apHajfaH FhUIBIMH eHOEKTepAi Je Tanjam, Oy
TaKBIPBINTHL TEPECHIPEK YFBIHYFA JKOHE JKaH-)KAaKThl allyFa MYMKIHIIK aniel. Epexmre Hazap mepmirepiikx
KYKBIKTBIK KaTBIHACTAP (B! KYKBIKTBIK PETTEYIIH O3IH/IK epeKIIeNiKTepiH aHBIKTayFa ayJapbUIFaH.

Kinm ce30ep: KYKBIKTBIK PETTEy, MEPAIrepIIiK MiHIeTTEMeNep, a3aMaTThIK-KYKBIKTHIK KaThIHACTAP, KYPBLIBIC
MEpAIrepIiri, MeMJICKETTIK HeMece MyHHIIUITAIIBIK KOKETTUTIKTepTe apHaJIFaH MEpAIrepIIiK KYMBICTap.

O.T. Anumos, C.II. Mopos, T.B. Crenanosa

IIpaBoBoe peryaupoBaHue noApsiAHbIX oTHOIIeHNH B PecnyOsiuke Kasaxcran: cpas-
HUTEJbHbIN AaHAJIU3 ¢ 3AKOHOAATEJbCTBOM cTpan CHI'

B crathe paccMaTpuBaeTCsl 3HAUCHUE MOJPSAHBIX OTHOLICHHI U UX MPAaBOBOE PErYJIHPOBAHUE B COOTBETCT-
BHH C 3aKOHOJaTenbcTBOM PecnyOnuku Kazaxcran. I[TpoBeieH cpaBHUTEIBHbIN aHAIN3 HEKOTOPHIX aCTEKTOB
perynupoBaHus MOAPSAHBIX oTHomeHHH B Pecrrybnuke Kasaxcran u crpanax CoapykecrBa HesaBncumbix
Tocymapcr (manee — crpanst CHI'), Takux kak AsepGaimxaHckas PecmyOiika, Pecy6imka Momnmosa,
VYxpauna u Poccniickas @enepamys. B cratbe npoBeneH aHaNN3 HOPM, PEryIHpYIOIINAX HOAPSIHEIE OTHOIIE-
HHMS, C BBIBICHHEM MX OTIIMYMH B IPAaBOBOM PEryJIHPOBAHUHU. V3ydeHbl MEXIyHapOIHbIC COTJIAIICHHUSA U
HOPMAaTHBHO-TIPAaBOBbIE aKThI, PEryJIUPYIOLIHNE MOAPSAAHBIE OTHOIIEHHS Kak B PecriyOinke KazaxcraH, Tak u B
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crpanax CHI'. Kpome Toro, B mporiecce HcclieloBaHUs aBTOpaMU ObIIN NIPOAHATM3MPOBAHBI HAYUHBIE TPYAbI,
MOCBSIIEHHbIE U3YYEHHIO IPABOBBIX ACMEKTOB, PACCMATPUBAEMBIX IPABOOTHOIIEHUH, YTO MO3BOJIHIIO IIyOxKe
OCMBICITUTh M BCECTOPOHHE PACKPHITh AaHHYI0 TeMy. Oco0oe BHMMaHHE yJEJICHO BBIIBICHUIO CIEIU(UKH
[IPaBOBOT'0 PETYINPOBAHUS MOAPSIHBIX IPaBOOTHOLICHUI.

Knroueswvie cnosa: MpaBOBOE PEryJIMPOBAHUE, MOAPSIIAHBIC 065{33TG.HBCTB8., TpaXXaAaHCKO-IIPABOBBIC OTHOIIC-
HUA, CTpOI/ITeJ'ILHEJﬁ noapsan, noApsaAHbIC pa60TBI JUISL TOCYJapCTBEHHBIX WM MYHUIUIIAJIBHBIX HYXK/.
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Legal Protection Issues of Housing Rights of Orphans and Children Left Without
Parental Care

The article examines the issues related to the implementation of housing rights guaranteed by the state for or-
phans and children left without parental care. The main goal of the article is to study the realization of the
right to receive housing from the state housing fund by orphans and children left without parental care as sub-
jects of housing relations, as well as to propose effective solutions to the problems arising in this process. The
author analyzed practical and statistical data related to the protection of the rights of orphans and children left
without parental care, including statistics on individuals in this category who were on the waiting list for
housing in various regions, as presented on the Kezekte.kz website. The study identifies and analyzes issues
related to the application of legislation. The article explores such problems as long waiting periods in the
queue, low rates of social housing construction, and the lack of guarantees from the state. The research em-
ployed general scientific methods of cognition, including synthesis, analysis, induction, deduction, compara-
tive legal and systematic approaches, the study of specialized articles and legislation, data analysis and gener-
alization, and logical methods. As a solution to the problems associated with the realization of the right to re-
ceive housing from the state housing fund, the author proposed the introduction of alternative approaches into
legislation.

Keywords: housing relations, housing for orphans, children left without parental care, children’s rights,
housing rights, social protection, housing queue, housing fund, Children’s Rights Commissioner.

Introduction

In accordance with internationally recognized norms, the right to housing is regarded as a guarantee of
every individual’s right to a decent standard of living. The protection of the legal rights and interests of chil-
dren in need of care is one of the fundamental trends of state policy.

Article 11 of the International Covenant on Economic, Social, and Cultural Rights [1] emphasizes that
this right includes elements such as the legal provision of living conditions, the availability of infrastructure,
materials, and opportunities, as well as the suitability of housing for residence and affordability in terms of
expenses.

In September 2010, during an official visit to Kazakhstan, Raquel Rolnik, the UN Special Rapporteur
on the Right to an Adequate Standard of Living, highlighted issues related to the right to adequate housing
and the right to non-discrimination within this context. She noted that, according to the country’s Constitu-
tion and national legislation, the right to housing is still interpreted in a limited sense — viewed merely as
access to a place to live rather than as a fundamental human right. Moreover, she pointed out that housing
continues to be viewed as a commodity rather than a human right [2; 2].
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In national legislation, this right is referred to as the «right to housing,» and according to constitutional
norms, the state creates conditions to ensure that citizens have access to housing. The Constitution of the Re-
public of Kazakhstan establishes that every citizen has the right to housing. According to Article 25 of the
Constitution of the Republic of Kazakhstan, “Provisions to provide citizens with housing in the Republic of
Kazakhstan shall be created. Citizens in need of housing shall be categorized in a manner, to be prescribed
by law and provided with housing at an affordable price from the state housing funds in accordance with the
norms stipulated by law” [3]. In accordance with the Housing Legislation of the Republic of Kazakhstan,
every child has the right to housing.

Furthermore, the “Law on Education” establishes guarantees for housing provision for children in this
category by enshrining a norm that mandates the state to provide orphans with housing [4].

Orphans and children left without parental care face various challenges after graduating from boarding
institutions, including obtaining housing, social discrimination, starting a family, and other related issues.

In accordance with international legal norms, a child who has been temporarily or permanently deprived
of their family environment, or who cannot remain in such an environment in their best interests, shall re-
ceive assistance and protection from the state in accordance with national laws [5]. The guarantees for the
protection of children’s rights are defined in internationally recognized legal norms.

Upon analyzing the issue under consideration, it can be concluded that children in need of care belong
to socially vulnerable groups [6; 2]. Due to reasons such as the incarceration of parents, their treatment in
healthcare institutions due to health conditions, disappearance, or deprivation of parental rights, children are
legally guaranteed the right to upbringing, protection, and support from the state and society.

In our country, the issue of providing housing for children under state care has not been adequately ad-
dressed. Moreover, due to the failure to register these children in the housing queue in a timely manner,
many of them become homeless immediately after leaving the orphanage. The responsibility for registering
individuals in need of housing from the state housing fund and allocating housing using local funds is direct-
ly assigned to local executive authorities.

Methods and materials

The article examines the theoretical and practical aspects related to the protection of housing rights of
orphans and children left without parental care.

The study employed general scientific-theoretical, analytical, generalization, research, and logical
methods. Additionally, a comparative legal analysis of normative acts regulating housing relations in the Re-
public of Kazakhstan and the Russian Federation has been conducted.

The methodological and material basis of the study includes the «Law on Housing Relations,» the «Law
on the Rights of the Child,» as well as normative legal acts within the framework of housing legislation. Ad-
ditionally, periodical publications and the works of scholars such as A.P. Leonchenko, A.K. Urazbayeva,
M.T. Akimzhanova, U. Kazyken, and A.B. Ordabayeva have been analyzed.

Within the scope of the study, statistical data on individuals in the housing queue, including orphans
and children left without parental care, were analyzed using the Shanyrag housing queue registration service
via kezek.kz for all regions of Kazakhstan.

Results

The primary legal source regulating housing provision relations for children in need of care is the Law
of the Republic of Kazakhstan «On Housing Relationsy» [7]. This law governs the emergence and termination
of ownership and usage of rights to housing involving citizens, legal entities, and state authorities. Addition-
ally, it sets requirements for housing and ensures the protection of citizens’ rights within the housing sector
and housing fund.

Additional guarantees for children’s rights to property and housing are explicitly outlined in Article 14,
Paragraph 2 of the Law of the Republic of Kazakhstan “On the Rights of the Child” [8]. For instance, or-
phans and children left without parental care who are placed in educational, medical, or other institutions,
including organizations ensuring temporary isolation from society, a child placed under the care of a foster
caregiver or relatives retains the right of ownership and use of housing. In the absence of such rights, the
child is entitled to be placed on the waiting list for housing.

At present, the issue of safeguarding property belonging to children who have lost their parents and are
in need of care is of significant importance. In this regard, a regulation was adopted on June 29, 2023 [9].
The preservation of housing for children in this category is overseen by the local executive authorities. Addi-
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tional, before orphans and children left without parental care are placed in specialized institutions, the re-
sponsibility for ensuring the preservation of their housing lies with local executive authorities. However,
when children are placed under guardianship, trusteeship, foster care, educational institutions, medical insti-
tutions, or other organizations, their legal representatives are responsible for ensuring the preservation of
their housing until they reach adulthood.

Transactions involving the alienation of housing belonging to minors under the age of fourteen, includ-
ing transactions that result in the division of their housing or the allocation of a share from it, are prohibited
[10; 1].

In cases where parents have passed away, have been deprived of parental rights, or have refused to take
their children back from educational, medical, or other institutions, the responsibility for protecting the rights
and interests of these children is assigned to the guardianship and trusteeship authorities. According to legis-
lation, the primary duty of guardianship and trusteeship authorities is to monitor the activities of guardians
and trustees. To fulfill their assigned responsibilities, they must request reports at least twice a year on the
health and upbringing of children under guardianship, compile an inventory of the property belonging to mi-
nors, and take measures to ensure the protection of the described property.

The provision of housing for orphans and children left without parental care in accordance with the
gueue system is established by Article 67, Paragraph 1, Subparagraph 1-1) of the «Law on Housing Rela-
tions.» To be eligible, they must be registered as citizens in need of housing at their place of residence. The
responsibility for placing children on the housing queue is assigned to their legal representatives [11; 123].

According to Article 71 of the «Law on Housing Relations,» orphans and children left without parental
care must be registered for housing with the local executive authority within three months from the date they
are admitted to an educational, medical, or other institution, or from the date a guardian or trustee is appoint-
ed, or from the date a contract with a foster caregiver is concluded.

According to Article 68 of the Law «On Housing Relations,» children under the age of eighteen who
have lost their parents and are in need of care are classified as socially vulnerable groups. Therefore, children
under state care, upon reaching the age of eighteen and changing their permanent place of residence, are enti-
tled to reapply for the housing waiting list until the age of twenty-nine. However, this may result in a signifi-
cant delay in obtaining housing [7].

In 1996, Russia enacted a law establishing additional social guarantees for children who had lost their
parents and were in need of guardianship [12; 1].

In the Republic of Kazakhstan, authorized bodies do not maintain separate statistics on the number of
children living with relatives who are in need of housing.

Monitoring is carried out by the authorized for the protection of children’s rights, along with its central
and local executive agencies, and other organizations, including the Ombudsman. In practice, it has been ob-
served that the administration of orphanages often fails to prepare and submit documents for their residents
in a timely manner for registration with the housing commission, leading to delays in placing them on the
housing queue.

According to data from the Karaganda Region Department for the Protection of Children in 2010, chil-
dren under the care of special institutions were placed on the housing waiting list starting from the age of 16.
In practice, there have also been cases where children in this category were added to the list only after reach-
ing the age of majority. As a result, graduates of orphanages in the country often find themselves without
housing.

In 2022, 49 orphans and children left without parental care Petropavlovsk were removed from the hous-
ing queue. This situation was explained as a technical error that occurred during the transfer of data from the
local database to the national database. A similar incident took place in May 2024 in the North Kazakhstan
region, where 43 orphans who had been on the waiting list since 2010 were illegally removed from the hous-
ing queue by local administration staff. In Akzhar district and Petropavlovsk, guardianship and trusteeship
authorities failed to take any action for three months regarding the registration of six orphans on the housing
waiting list. Additionally, in the Kyzylzhar, G. Musrepov, and Temiryazev districts, no measures were taken
to enforce the collection of alimony from legal representatives in favor of minors. As a result of the inspec-
tion, eight officials, including two heads of education departments, were held disciplinarily liable [13; 1].

In Astana, cases have been reported where orphans were unjustifiably denied placement on the housing
waiting list due to the absence of registration for children under the age of 14 or because their guardian, who
is not a family member, owned registered property. These incidents indicate that authorized bodies failed to
comply with housing legislation. As a result of prosecutorial oversight measures, more than 200 orphans
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were placed on the housing waiting list. In Semey, two brothers who had been raised in an orphanage for ten
years were registered under one housing number for an apartment from the state housing fund. Consequently,
only one of them received a one-room apartment, while the other was listed as a family member.

The Housing Inspection and Housing Relations Department in Semey refused to reinstate the housing
queue status for the second brother, leading him to file a lawsuit. In court, the state authority’s argument that
the claimant already had housing was dismissed, after it was established that no rental agreement had been
signed with him. The court ruled in favor of the claimant. According to current legislation, registering two
orphans under the same housing number constitutes a violation of the law by the state authority [14; 1].

Furthermore, when examining issues encountered in practice, court rulings demonstrate that the rights
of citizens in this category are frequently violated by administrative authorities.

In cases where the procedure or deadlines for submitting data on children in this category for the pur-
pose of being placed on the housing waiting list are violated, an administrative fine in the amount of 30
monthly calculation indices is imposed in accordance with the Code of Administrative Offenses [15].

For instance, in 2021, 84 claims concerning children in need of guardianship were filed with the admin-
istrative court in the city of Almaty. Among them:

- 29 cases were reviewed, and court decisions were issued (22 claims were satisfied, and 7 claims were
dismissed);

- 28 claims were returned (21 under Article 138, Paragraph 6 of the Administrative Procedural Code,
including 3 cases related to the actual settlement of the dispute).

In the first half of 2022, 87 claims were received, among them:

- 43 cases were reviewed, and decisions were issued (25 claims were satisfied, 18 claims were not satis-
fied);

- 31 claims were returned, including 8 cases settled through a mediation agreement, 4 cases related to
the actual settlement of the dispute, and 8 cases reviewed in written proceedings.

Thus, in 2021, 75.6 % of claims were satisfied in favor of the plaintiff, while in the first half of 2022,
this figure was 58 %.

The majority of claims were related to:

- registration and removal of children in need of housing from the state housing fund waiting list;

- privatization;

- payment of housing allowances [16; 61].

Discussion

According to Article 73, Paragraph 1 of the Law «On Housing Relations,» it is established that children
in this category may not be removed from the housing waiting list.

This provision must be strictly observed to ensure the protection of the housing rights of orphans and
children left without parental care. However, court practice demonstrates that authorized bodies often fail to
comply with this norm. For example, in a case reviewed by the Specialized Interdistrict Administrative Court
of Almaty, the claim of citizen K. against the Almaty City Department for the Development of Communal
Infrastructure was satisfied. According to the case materials, the claimant had been registered as in need of
housing in the state housing fund under the category of orphans by a resolution of the Almaty City Housing
Commission. However, at the beginning of 2022, the claimant was removed from the waiting list, as they
had been officially registered in Almaty Region since 2021.The court ruling declared the removal of the
claimant from the waiting list under the orphan category was unlawful and ordered that the violation would
be rectified within one month from the date the decision entered into legal force.

In practice, cases where individuals classified under the «orphansy» category are denied the privatization
of their housing after reaching the age of 29 are frequently encountered. This occurs due to misinterpreta-
tions of legal provisions.

Age-related requirements for children who have lost their parents and are in need of guardianship are
taken into account when placing them on the housing waiting list; however, it is important to note that the
legal provisions do not specify an age threshold with regard to privatization. Guardianship and custody au-
thorities fail to take appropriate measures regarding the timely placement and removal of children in this cat-
egory from the housing waiting list.

Currently, such matters can be referred to the recently established Children’s Rights Commissioner. The
Children’s Rights Commissioner reviews applications and complaints regarding violations of children’s
rights and legitimate interests by state and executive authorities, organizations, and officials.

188 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Legal Protection Issues of Housing...

According to information from the Ministry of Education of the Republic of Kazakhstan, in 2024, there
are 22,081 orphans and children left without parental care in the country.

There are 116 organizations operating in the country, including:

- 78 organizations in the field of education;

- 18 organizations in the field of healthcare;

- 20 organizations in the field of social protection.

As for the age distribution of children: 445 children are between the ages of two and four; 5,562 chil-
dren are between the ages of five and eleven; 15,978 children are between the ages of twelve and seventeen
[17; 1].

In the Republic of Kazakhstan, authorized bodies do not maintain separate statistics on the number of
children living with relatives who are in need of housing. The Number of Orphaned and Vulnerable Children
Who Received Housing from the Municipal Housing Fund in the Karaganda Region:

in 2019 — 3 individuals;

in 2020 — 4 individuals (including 1 individual under a state program);

in 2021 — 16 individuals (including 10 individuals under a state program).

2021 — 16 individuals (6 received municipal housing, 10 received housing under the «Nurly Zher»
state program).

The number of orphans and children left without parental care who obtained housing through mortgage
lending by accumulating 50 % of the required amount in «Otbasy Bank» JSC:

- 2019 — 45 individuals;

- 2020 — 53 individuals;

- 2021 — 48 individuals.

Currently, all individuals can check their status on the housing queue through the Shanyraq housing
gueue registration service on Kezekte.kz [18]. According to the data, the number of orphans and children left
without parental care registered in Kazakhstan’s regions and regional centers is as follows:

1. Astana— 2,607;
2. Almaty — 2,301;
3. Shymkent — 1,745;
4. Akmola Region — 4,170;
5. Aktobe Region — 3,083;
6. Almaty Region — 4,774;
7. Atyrau Region — 1,599;
8. East Kazakhstan Region — 4,227,
9. Zhambyl Region — 3,206 (Taraz — 2,166);
10. West Kazakhstan Region — 2,482;
11. Karaganda Region — 6,038;
12. Kostanay Region — 5,733;
13. Kyzylorda Region — 1,937 (Kyzylorda city — 1,336);
14. Mangystau Region — 1,145;
15. Pavlodar Region — 3,701,
16. North Kazakhstan Region — 3,537;
17. Turkistan Region — 2,053;
18. Zhetysu Region — 2,969;
19. Abai Region — 2,693;
20. Ulytau Region — 853;

Based on the indicators presented above, a total of 60,858 individuals have been registered across the
Republic of Kazakhstan.

Since 2024, the Russian Federation has introduced an alternative mechanism for orphaned children and
those under state guardianship who are on the housing waiting list. In addition to receiving housing from the
state fund, they are now eligible to obtain housing certificates, which can be used either to purchase housing
or to repay existing mortgage loans. The average payment amount under the certificate is expected to be ap-
proximately 2.8 million rubles. Under the new mechanism, to protect orphans from fraud, the certificate
funds will be transferred directly to the seller’s account or to a credit organization to repay the mortgage.

According to the regional regulation, orphans and children left without parental care who have reached
the age of 23 (or 21, depending on the region) must meet the following requirements:
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- Proof of an official source of income for the past year, not less than the minimum wage;

- No outstanding tax liabilities or unpaid fees;

- No criminal record, addiction, or mental illness;

- The applicant must not be experiencing a crisis situation.

The housing certificate is primarily intended for individuals who have started a family and are seeking
to improve their living conditions [19; 1]. Typically, the housing provided to children in this category by the
executive authorities does not fully meet their needs. Therefore, the certificate offers them the opportunity to
exercise their rights by acquiring housing of their own by choosing that one which better aligns with their
personal and familial requirements.

The certificate amount should take into account housing prices in each region. When using this mecha-
nism, guardianship and trusteeship authorities must supervise the process. In addition, the certificate should
not be considered the only solution to the housing queue problem, but rather one of the possible ways to
solve the housing problems of this category of citizens [20;1].

Conclusions

In any society and any state, children must receive special care and support. The state has an obligation
to ensure the provision of housing for orphaned children and those who were deprived of parental care in
order to protect their rights.

Under the social legislation of the Republic of Kazakhstan, state benefits are allocated to children who
have lost their parents, whose sole parent has been declared legally incapable, or in cases where the parent is
unable to provide proper care [21]. Typically, a bank account is opened in the name of such children, and the
allocated benefits are transferred directly to that account. In practice, orphans and children who have lost
their breadwinner can use the funds accumulated in their Otbasy Bank account to purchase housing upon
turning 18 or withdraw the saved money. Additionally, the state allows them to use these funds as an initial
payment under various housing programs. Many children in this category have successfully acquired housing
through this opportunity. However, those who do not use the funds for housing often spend the money within
two to three months and later find themselves waiting for state-provided housing for many years, facing a
helpless situation.

Currently, all individuals can check their queue status through the Shanyraq housing queue registration
service on Kezekte.kz. This platform allows people to see their position in the waiting list for housing across
all regions of Kazakhstan, including the category of orphans and children left without parental care, as well
as the queue positions of other applicants.

According to information obtained from local executive authorities, the oldest person at the top of the
housing waiting list is 40 years old.

Additionally, individuals who receive housing through the waiting list have the opportunity to transfer
ownership to another person or sell the property and, after having no registered housing for the past five
years, they can reapply for the housing queue. This practice is not legally prohibited, as the list of individuals
who have already received housing is not stored in the database. In this regard, we believe that the list of in-
dividuals who have received housing should be electronically recorded in the database with their full names
to ensure transparency and prevent misuse.

Under the housing policy reform initiated by the First President, a new law has been adopted, according
to which, starting from June 1, 2025, the responsibility for centralized housing queue management will be
assigned to Otbasy Bank.

In the Republic of Kazakhstan, based on the housing provision practices implemented in Russia, we be-
lieve that a housing certificate system should be legally introduced as an alternative method to ensure hous-
ing for orphans and children left without parental care. Therefore, in our view, it is necessary to establish
programs that accompany the housing certificate with additional support measures — such as a prohibition
on the sale of the acquired property within five years and access to preferential mortgage loans at reduced
interest rates (e.g., 2 % or 4 %). These measures would ensure the long-term stability and effective utilization
of housing assistance provided to eligible individuals.

The main factors that hinder the realization of housing rights for children in this category include: long
waiting periods, slow construction rates of social housing, lack of concrete state guarantees, corruption with-
in local executive authorities, and other systemic issues.
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Ketim 0asajiap MeH aTa-aHACBIHBIH KAMKOPJIBIFBIHCBI3 KAJIFAH 0aJ1a1ap/ibIH
TYPFBIH Yii KYKBIKTAPbIH KYKBIKTBIK KOPFay MaceeJsiepi

Makanana >xeTiM OananapIblH KSHE aTa-aHACBIHBIH KaMKOPJIBIFBIHCHI3 KajJFaH OanaaapblH MEMIICKETICH
KeMUIICHAIPIIreH TYPFBIH YHTIe KYKBIKTaphIH ICKe achIpy Macelnelnepi 3epAeneHreH. MakataHbIH MaKcaTbl —
TYPFBIH YH KaThIHACTApPBIHBIH CYOBEKTICi OOJIBII TaOBUIATHIH JKETIM JKOHE aTa-aHACHIHBIH KaMKOPJIBIFBIHCHI3
KaJIFaH Oayayiap/iblH MEMIICKETTIK TYPFBIH Vi KOpbIHaH OepilieTiH TYPFBIH YWl aly KYKBIFBIH iCKE aChIPYHBI
KapacThIpy JKOHE OJIaH TYBIHAAWTHIH MiHJETTEpre KOJ JKETKi3y YIIIH Ke3/eceTiH IpobieManap/pl Menry/ s
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Zh.T. Myrzaliyeva, T.S. Tilep

THIMII JKOJIIApbIH YChIHY. ABTOpJap JKeTiM Oanajap »KOHE aTa-aHAChIHBIH KaMKOPJIBIFBIHCBI3 KaJFaH
GananapablH KYKBIKTapbIH KOpFayFa OailIaHBICTBI IPAKTHKANBIK JKOHE CTATHCTUKAIBIK MOIIMETTEPAl, COHBIH
imminge Kezekte.kz. caliTeiHIa Ke3eKTe TypFaH OCBl CaHATTaFbl CyOBEKTiIepre KaThICTHI 9p 0OJbIC OOMBIHIIA
CTaTHCTUKAJIBIK MOJIMETTepAi KapacTBIPBIN, 3aHIbl KONJAHYIArbl IIpoOieManapipl aHBIKTAIl, Talaay
Kyprisred. OCBl caHaTTarbl Oanaap/AblH KYKBIKTaphIH iCKe achIpy/a Ke3eKTiH Y3aKTHIFBI, JIEyMETTIK TYPFBIH
Y# KYpJbICHIHBIH Oasy KapKbIHBI, MEMJIEKeT TapalblHaH OepuleTiH KemiIJIKTepiH JKOKTBIFB CHAKTHI MPO-
6nemanap 3eprrenred. COHBIMEH KaTap MaKala/ja FUIBIMU TaHBIMHBIH JKaJIIIbl SAICTepi: CHHTE3, Tajnay, HH-
JOYKLHs, ILIerepy, cajbICThIpMaiibl KYKBIKTBIK, JKYHeNiK, apHailbl Makajajapibl, 3aHHaMalaplbl 3epTTey,
QNIBIHFAH MOJIIMETTEp/li TaJIay JKOHE XKaNMbLIAY, JIOTUKANBIK dJicTep MaiiagaHbuFaH. MeMIICKeTTIK TYPFbIH
yil KopblHaH OepineTiH TYpPFbIH YWl alny KYKbIFBIH iCKe achlpyFa OailJIaHBICTBI Mocenelepli IIelry YIIiH
3aHHaMara Oanamalbl TOCUIIEepAl CHIri3y i YChIHFaH.

Kinm ce30ep: TypFeIH Vi KaTbIHacCTaphl, )KeTiM OanaiapIbslH TYPFBIH YHi, aTa-aHAaCHIHBIH KaMKOPJIBIFBIHCHI3
KayraH Oananmap, Oaja KYKBIKTapbl, TYPFBIH YH KYKBIKTaphl, oJISyMETTiK KOpFay, TYPFBIH Vil aly Keseri,
TYPFBIH YH KOPBI, 6aa KYKbIKTaphl )KOHIHAET] YOKiJ.

K.T. Meip3anuesa, T.C. Tinen

IIpo0JieMbl NPaBOBOW 3aIUTHI KUJINIIHBIX MIPAB JeTell-CUPOT U JAeTei,
ocTaBIIMXCH 0e3 MmoneyeHus poauTesei

B cratbe paccMOTpeHBI BOIPOCH pealn3alliiy paB AeTeH-CHPOT U IETEH, OCTABIINXCS Oe3 MOMeUYeHUs POIu-
Tenell, Ha TapaHTHPOBAHHOE TOCYAapCTBOM Xmibe. OCHOBHAS LEJNb CTaThH — IPOAHAIU3UPOBATH peajn3a-
LU0 TpaBa NETeH-CUPOT M JETeH, OCTaBIIMXCs Oe3 MONECUYCHUS POIMTEINCH, SBISAIOMINXCS CYOBEKTaMH JKH-
JIUITHBIX OTHOLICHU, Ha MOTYICHHUE KHUJIbS U3 TOCYIapCTBEHHOTO XWIUIIHOTO (DOHIA, a TAKKe MPEIOKHUTh
3¢ (eKTHBHBIC TyTH PELICHHUs] BOSHUKAIOIIUX MPOOIeM U TOCTHKEHHS IMOCTABICHHBIX 3a1a4. ABTOp Ipe-
CTaBWJI MPAKTUUCCKUE U CTATHCTHUYCCKHUE CBEIICHHMS, CBSI3aHHBIC C 3allIUTOW MpaB JIETCH-CUPOT M JCTEH, oc-
TaBIIUXCS 0€3 TONCUCHUST POAUTENCH, PACCMATPUBACT CTATUCTHYCCKUE JaHHBIC TI0 KaXIOW 00JacTH B OTHO-
NICHUM JIeTeH, CTOAMMX B ouepenu Ha caiite Kezekte.kz, BBIBIsSCT U aHATM3UPYET MPOOJIEMBI, BOSHUKAIO-
IIME MPU MPUMEHEHUH JCHCTBYIOIIETO 3aKOHOIATEIbCTBA. B 4rcie OCHOBHBIX MPOOJIEM B pean3alliy mpaB
9TOM KaTeropuu AeTeil BBIAENAIOTCS: JUIMTENbHOCTh Odepeiel, MeAJICHHBIN TEMIT CTPOUTENILCTBA COLUAIBHO-
TO JKWIIbSl, OTCYTCTBUE TAPAHTHI CO CTOPOHBI TOCYAapcTBa. B cTaThe MCIoIb30BaHBI 00IIEHAYYHBIE METO B
MO3HAHWS: CHHTE3, aHAJM3, WHIYKIWA, NeIyKIWs, CPABHUTEIBHO-TIPABOBOE, CHCTEMHOE, M3y4YEeHHE CIEH-
AIBHBIX CTATEH, 3aKOHOIATEIbCTBA, aHATN3 W 0000IIEHHE OTyYeHHBIX TAaHHBIX, JTIOTHYECKHE METOABL. ABTOD
npejiaracT BHEAPCHUE ANbTCPHATUBHBIX IMOIXOJOB K 3aKOHOIATEIHHOMY PETYIHPOBAHHIO IS PEIICHUS
mpo0JieM, CBA3aHHBIX ¢ peann3allieil mpapa Ha MOJTYUCHHE JKUIbs U3 TOCYJapCTBEHHOTO KUITHIITHOTO (hoH A,

Kniouesvle cnosa: ®UMHWIIHBIC OTHOIICHUS, YKUIbE JUIS JACTCH-CUPOT, IETH, OCTABIIHECsS O€3 MOMEUeHUs Po-
TUTENCH, TpaBa JETe, JKHIHUIHBIC TpaBa, COIMANbHAs 3allUiTa, OYepeb Ha JKWIbE, KUIHIIHBINA (DOHI,
YIOJIHOMOYEHHBIH 110 ITpaBaM peOeHKa.
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