ISSN 2518-7945 (Print)
ISSN 2663-5119 (Online)

2025 - Volume 30 - Issue 1(117)




ISSN 2518-7945 (Print)
ISSN 2663-5119 (Online)
Nunexci 74619

Nunexc 74619

KAPAFAHODbI
YHUBEPCUTETIHIH

BECTHHK BULLETIN

KAPATAHOWHCKOTIO OF THE KARAGANDY
YHUBEPCUTETA UNIVERSITY

K¥KbIK cepuschbl
Cepusa NMPABO
LAW Series

2025

30-Tom * 1(117)-mbIFapbLIbIM
Tom 30 * Beimyck 1(117)
Volume 30 « Issue 1(117)

1996 xpunman OacTal MIBIFAIbI
Wznpaercs ¢ 1996 roga
Founded in 1996

KbuibiHa 4 per 1wbFaabl
Berxoaut 4 pasa B rof
Published 4 times a year

Kaparanme! / Kaparanna / Karaganda
2025



KOxHeBnuyc JaBapaac,

I'.3. Ko:xxaxmeToB,
C.K. AMaH/IbIKOBA,
M.A. Capcembaes,
T.E. Kayabipos,
JI. YankoBa,

B.A. Taiitopuna,
H.B. Mopo3,

M. I'pen:xn,

C.I1. Mopo3,

5. Epnoran,

A.M. Xayec,

E.H. KinoeBa,

C.A. Bagamenko,

bac pedaxmoput
3aH reuL A-pel H.O. [dynaToexoB

Kayanmul xamubl
3al rell. kKaga. I'.A. HiabsicoBa

Peoaxyus ankacut

«Kyxpixy cepusacel botibinwa wakwipviiean peoakmop, PhD, dr hab., ['manbck
YHHBEPCHUTETI KYKBIK J>KOHE OKIMIIUTIK (akynbTeTiHiH mpod., [ maHbck
(ITonpmra);

3aH FBUL J-pbl, akaa. E.A. BeketoB areiHmarsl KaparaHnasl yHHBEpCHUTETI
(Kazakcran);

3aH FoUI. 1-pbl, AIU Xorapsl Kykbik MekTeOi, AcTana (Kazakcran);

3aH FbUIL. 1-pbl, «bonamaxy koHcantuHrrik Toob» JKIIC, Acrana (Kazakcran);
3aH ¥bUL  A-pbl, M.C. HopikOaeB ateiHmarbl Kazak ryMaHHTapIIbIK-3aH
yHuBepcureri, Acrana (Kazakcran);

PhD n-psi, «Heodur Punbckuii» OHTycTik-baThic yHHBepcuTeTi, biaroesrpan
(bonrapus);

3aH FBUL A-pbl, AOail aTeiHIarbl Kazak YITTBIK IelarorukajblK YHHBEPCHUTETI,
Ammartsl (Kazakcran),

3aH FBUIL KaHAd., «MUOI» ¥NTTHIK 4pOJbIK 3epTTey YHHUBepcureTi, Mackey
(Peceit);

PhD n-ps1, @eppapa ynusepcureti (Mranus);

3aH FbUI. A-pbl, Kacnuii yauBepcureri, Anmarsl (Ka3akcran);

PhD n-pst, Antanus «binim» yausepcuteti, Autanus (Typkus);

3aH FbUJI. KaHj., benmapych Mmemiiekertik yauBepcureTi, Munck (benapycs);

3aH FBUL. J-pbl, MeMJeKeTTiKk HH(QPAaKYpbUIBIM JKOHE TEXHOJOTusIap
yHuBepcuteti, Kues (Ykpauna);

3aH FbUIL. I-pbl, benapyck MmemiekerTtik yHuBepcureti, Munck (benapycs)

Pedaxyusanviy mexenscaivr: 100024, Kaparannas! K., YHUBEPCUTET K-Ci, 28.
E-mail: pravo_vestnik@mail.ru. Caiit: https://law-vestnik.ksu.kz

Kaparauapl ynuBepcuretinin xadéapubicol. «kKykpik» cepusicol. — 2025. — 30-t. — 1(117)-mbir. —

Amgapywsl pedakmop
PhD n-pei I'.B. Cap:xaHoBa

Koppexmopnapwi
C.C. bankeena, A K. [llaknmmes

Komnwvromepoe bemmeeen
O.A. Kynos

156 6. — ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).
Memmrik ueci: «Axkanemuk E.A. bexeros ateianarel Kaparauasl yausepcureTi» KEAK,

Kazakcran

PecnyOnukacsr

AKmapar  JKoHE ~ KOFaMIBIK  JaMy  MUHHCTPIITIMEH

30.09.2020 x. Ne KZ00OVPY 00027383 kaiiTa ecenke KO Typajibl KySJiri.

Bacyra 30.03.2025 x. xon koitpursl. [Timmimi 60x84 1/8. Karassl kcepokcrik. Kenemi 19,63 6.1. Tapanbivmsl

200 nana. Baracel kemicim Ooiiprama. Tarceipsic No 22.

«Axan. E.A. bekeros at. Kaparauns! yH-Ti» KEAK 6acnacwkiHbiH 6acniaxaHachlHa OaChUIBIN IIBIKTHI.
100024, Kasakcran, Kaparauns! K., Yausepcurer K-ci, 28. Ten. (7212) 35-63-16. E-mail: izd_karu@buketov.edu.kz

© Axan. E.A. Bexeros atbinaarsl Kaparanasl ynuBepcurerti, 2025

TIpKEITeH.


https://law-vestnik.ksu.kz/

Iasapaac IOxHeBuuyec,

I'.3. KoxxaxmeTos,

C.K. AMaHabIKOBA,
M.A. CapcembaeB,

T.E. Kayabipos,
JI. YankoBa,
B.A. Taiitopuna,
H.B. Mopo3,

M. I'penxn,
C.I1. Mopo3,

s. Epnoran,
A.M. Xayec,

E.H. KimoeBa,

C.A. bajnamenko,

I nasnwiii pedaxmop
n-p ropun. Hayk H.O. [lynaTrdexoB

OmeemcmeeHHbll cekpemaps
kaua. ropuf. Hayk I'.A. UnbsicoBa

Peoaxyuonnasn xonnezus

eocmegoli pedakmop no cepuu «llpasoy, PhD, dr hab., npod. dakynbrera
npaBa ¥ aAMUHUACTPALMHK | 1aHbckoro yHuBepcurera, [lompma;

I-p topua. Hayk, KaparaHZMHCKUII yHHMBEPCUTET HMEHHM aKaJeMHuKa
E.A. Bykerosa (Ka3zaxcran);

J-p Iopua. Hayk, Beicinas mkona npasa AlU, Acrana (Kasaxcran);

n-p topun. Hayk, TOO «Koucanrtunrosas rpynma “bomamax™», Acrtana
(Kazaxcran);

I-p 1opua. HayK, Kazaxckuii ryMaHUTapHO-IOPUIUIECKHA YHUBEPCUTET UMEHHI
M.C. HapukbaeBa, Acrana (Kasaxcran),

1m-p PhD, IOro-3amamubiii yauepcurer «Heohur Puibckuit», Biaaroesrpan
(Bonrapus);

I-p ropun. Hayk, Kazaxckuif HaI[MOHAJBHBINA TEAarOTHYECKUA YHHUBEPCHTET
umenn Abas, Anmatsl (Kazaxcran);

KaH[. I0puJ. HayK, HalmoHanpHBIN HCCIIeI0BATENbCKUH SAEPHBI YHUBEPCUTET
«MHUDN», Mocksa (Poccus);

1-p PhD, Yuusepcurer ®eppapsl (Mramus);

I-p topua. Hayk, Kacrmiickuii yauBepcuret, Anmatsl (Kazaxcran);

1-p PhD, Yuusepcuretr Antamuu «bumum», Antanss (Typuus);

KaHI. IOpHA. HayK, bemopycckuil rocymapcTBeHHBIH yHUBEpcHUTET, MHHCK
(benapycs);

I-p IOpHA. HayK, [ OCyIapcTBEHHBIH YHHBEPCUTET WHPPACTPYKTYpsl U
texHosoruid, Kues (Ykpanna);

I-p fopua. Hayk, benopycckuit ToOCymapCTBEHHBI YHHUBEpPCUTET, MUHCK
(benapycn)

Aodpec pedaxyuu: 100024, r. Kaparanna, yi. YHuBepcurerckas, 28.
E-mail: pravo_vestnik@mail.ru. Caiit: https://law-vestnik.ksu.kz

HcnonnumensHbwiil pedakmop
1-p PhD I'.B. Cap:xanoBa

Koppexmopuwi
C.C. bankeesa, A.K. Illakuies

Komnviomepnas éepcmka
O.A. Kynos

BectHuk Kaparanaunckoro ynusepcutera. Cepusi «IlpaBo». — 2025. — T. 30. — Bbmm. 1(117). —
156 c. ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).

CobctBennuk: HAO «KaparanauHckuit yHUBEpCUTET UMEHH akanemuka E.A. Bykerosay.

3apeructpupoBaHo MUHHCTEPCTBOM HH(pOpMAamMH M OOIIeCTBEHHOro pas3BuThs PecnyOimkn Kasaxcras.
CauzerenbeTBO 0 moctaHoBke Ha nepeyder Ne KZ00VPY 00027383 or 30.09.2020 r.

TToamucano B nedath 30.03.2025 r. ®opmar 60x84 1/8. Bymara kcepokcuas. Oobem 19,63 m.i. Tupax 200
9Kk3. llena moroBopras. 3aka3 Ne 22.

Ornevatano B tunorpagun n3narensctea HAO «Kaparanaunckuii yauBepeuteT uM. akaa. E.A. Bykerosay.
100024, Kazaxcras, r. Kaparansa, yi1. Yausepcurerckas, 28. Ten. (7212) 35-63-16. E-mail: izd_karu@buketov.edu.kz

© Kaparanaunckuii yuuBepcurtet uM. akaa. E.A. Bykerosa, 2025


https://law-vestnik.ksu.kz/

Juchnevicius Edvardas,
G.Z. Kozhakhmetov,

S.K. Amandykova,
M.A. Sarsembayev,

T.E. Kaudyrov,

D. Chankova,
B.A. Taitorina,

N.V. Moroz,

M. Greggi,
S.P. Moroz,
Y. Erdogan,
A.M. Khlus,
E.N. Klyueva,

S.A. Balashenko,

Chief Editor
Doctor of law N.O. Dulatbekov

Secretary
Cand. of law G.A. llyassova

Editorial board

Guest editor for “Law” Series, PhD, Doctor hab., Professor University of
Gdansk, Faculty of Law and Administration, Gdansk (Poland);

Doctor of law, Karaganda University of the name of acad. E.A. Buketov
(Kazakhstan);

Doctor of law, AlU High School of Law, Astana (Kazakhstan);

Doctor of law, Senior Researcher, LLP “Bolashak” Consulting group, Astana
(Kazakhstan);

Doctor of law, M. Narikbayev Kazakh Humanitarian Law University, Astana
(Kazakhstan);

PhD, South-West University ‘“Neofit Rilski”, Blagoevgrad (Bulgaria);

Doctor of Law, Abai Kazakh National Pedagogical University, Almaty (Ka-
zakhstan);

Cand. of law, National Research Nuclear University “MEPhI”, Moscow (Rus-
sia);

PhD, University of Ferrara (Italy);

Doctor of Law, Caspian University, Almaty (Kazakhstan);

PhD, Antalya “Bilim” University, Antalya (Turkey);

Cand. of law, Belarusian State University, Minsk (Belarus);

Doctor of Law, State University of Infrastructure and Technology, Kiev
(Ukraine);

Doctor of Law, Belarusian State University, Minsk (Belarus)

Postal address: 28, University Str., 100024, Karaganda, Kazakhstan.
E-mail: pravo_vestnik@mail.ru. Web-site: https://law-vestnik.ksu.kz

Bulletin of the Karaganda University. “Law” Series. — 2025. — Vol. — 30. Iss. 1(117). — 156 p. —

Executive Editor
PhD G.B. Sarzhanova

Proofreaders
S.S. Balkeyeva, A.K. Shakishev

Computer layout
O.A. Kulov

ISSN 2518-7945 (Print). ISSN 2663-5119 (Online).
Proprietary: NLC “Karaganda University of the name of academician E.A. Buketov”.

Registered by the Ministry of Information and Social Development of the Republic of Kazakhstan.

Rediscount certificate No. KZ00VPY00027383 dated 30.09.2020.

Signed in print 30.03.2025. Format 60x84 1/8. Photocopier paper. Volume 19,63 p.sh. Circulation 200 cop-

ies. Price upon request. Order Ne 22.

Printed in the Publishing house of NLC “Karaganda University of the name of acad. E.A. Buketov”.
28, University Str., Karaganda, 100024, Kazakhstan. Tel. (7212) 35-63-16. E-mail: izd_karu@buketov.edu.kz

© Karagandy University of the name of acad. E.A. Buketov, 2025


https://law-vestnik.ksu.kz/

MA3MYHBbI - COAEP KAHUE — CONTENTS

KOHCTUTYLUSLIBIK, DKOJIOT USLIBIK JKOHE XAJIBIKAPAJIBIK KYKBIK
KOHCTUTYLUOHHOE, DKOJIOT'MYECKOE U MEXKIYHAPOJHOE IPABO
CONSTITUTIONAL, ENVIRONMENTAL AND INTERNATIONAL LAW

Wang Hong-wei, Liu Wen-hao, Su Ming-zhe. International legal regulation and reflection on
the protection of the rights and interests of cross-border tourists between China and Kazakhstan............ 6

Zhumagulova A.B. Legal framework for expanding the autonomy of universities in Kazakhstan ...17
bunanosa M. 1., Mycunumosa K.C. HexoTopbie BOIIPOCH MOHATHUS UCIIOJHUTEIBHOTO OPTaHa....... 23
Abdizhami A., Rustembekova D. The legal regulation of climate policy in the field of greenhouse
gas emissions: global challenges and ways of adaptation of Kazakhstan..............ccccvvviininininnennenn, 32
Klyuyeva E.N. Features of granting temporary protection status in European Union countries: a
COMPAratiVe 180al ANAIYSIS .....oivieiiiieieiie bbbttt e e nreeneas 40
Nukusheva A.A. Legal mechanisms for citizen participation in decision-making in the field of
SONIT WASEE MANAGEIMENT. .......eiiiiiiiteeie ettt b et b e b e b e b e b e beebe e b e e beebesbesbeereeneenas 47

MEMJIEKET K9OHE KYKBIK TEOPUSCBI MEH TAPUXBI

TEOPUA N UCTOPUA TOCYJAPCTBA U ITPABA
THEORY AND HISTORY OF STATE AND LAW

Saparbekova E.K., Zhetpisov S.K. The rule of law and digital transformation of public

AAMINISIIALION ...ttt bbb bbb bbbt bbb bbb e bbbt bbbt bbb en e 58
Saktaganova A.B., Saktaganova I.S. Theoretical and legal foundations of the formation of the
legal definition of artificial intelligence: challenges and ProSPects ...........cocvvvreierienieneniene e 68

KbLIMBICTBIK KYKBIK KOHE KbIJIMBICTBIK IC 7KYPT'I3Y KYKbBIFBI
YI'OJIOBHOE ITPABO U YTOJIOBHOE POLIECCYAJIBHOE IIPABO
CRIMINAL LAW AND CRIMINAL PROCEDURAL LAW

Shukan A., Erdogan Ya., Karzhasova G.B. The experience of the Republic of Turkey in
combating cybercrime and issues of preventing criminal offenses in the field of information

1C=T0t 0] 010 (oo TSRS 80
Apsimet N.M., Muratova A.Zh. On the possibility of using the provisions of the Budapest
Convention on cybercrime in the investigation of crimes in the field of online fraud............c..cccoeeneee. 87

A3AMATTBIK /KOHE ABAMATTBIK IC ) KYPI'I3Y K¥KbIFbIHbIH O3EKT| MOCEJIEJEPI
AKTYAJUIBHBIE ITPOBJIEMBI I'PAYKJIAHCKOI'O U I'PA’KJAHCKOI'O
INPOLHECCYAJIBHOI'O ITPABA
CURRENT ISSUES OF CIVIL AND CIVIL PROCEDURAL LAW

Belykh V.S. Insurance interest under the law of England............ccccoovvieiiiieiinie e 98
Ospanova D., Moroz S., Niyazova A. Genesis and formation of juvenile courts in foreign
o101 o] (T VTV PR USSP 106
Babadzhanyan Ye.L. The concept and correspondence between internal and external will
(expressed will) within structure of @ Civil tranNSACLION. ..........cccoviiiiiiiiee e 118
Acemosa I'.b., Hnvsacosa I'.A. KocinkepnepiiH KYKBIKTapbIH COT apKbUIBI KOPFay Mcele-
b1 (57 o) PSPPSR 130
Baikenzhina Sh.T., Kussainova L.K. On the possibility of using artificial intelligence tech-
nologies in resolving corporate disputes in the Republic of Kazakhstan..............ccccooveviiiiiieiiienccnnn, 139
onimos O.T. BnusiHue uu@poBbIX JOTOBOPOB HAa PEryJIMPOBAaHUE MOAPSAHBIX OTHOIICHUN B
PeciyOmMKe KaBAXCTAH ... .oiviiiiiiiiiiii et n s 147

Cepus «[lMpaBox». 2025, 30, 1(117) 5



KOHCTUTYLUUANDBIK, 9KONOTIUAINbIK XXOHE XAJNbIKAPAJIbIK K¥KbIK
KOHCTUTYLUUOHHOE, 3KOJIOT'MYECKOE U MEXOAYHAPOOHOE NPABO
CONSTITUTIONAL, ENVIRONMENTAL AND INTERNATIONAL LAW

https://doi.org/10.31489/2025L.1/6-16 Received: 20 November 2024 | Accepted: 28 December 2024

UDC 341.1/8

Wang Hong-wei*®, Liu Wen-hao**, Su Ming-zhe®

L2Harbin Institute of Technology, Harbin, China;
3Al-Farabi Kazakh National University, Almaty, Kazakhstan
(E-mail: whwkzc@126.com, 1192420107 @stu.hit.edu.cn, su_minchzhel@live.kaznu.kz )

'ORCID /D:0000-0003-3044-1774
20ORCID /D:0009-0003-8106-5630
SORCID /D:0009-0000-8131-7461

International legal regulation and reflection on the protection of the rights and
interests of cross-border tourists between China and Kazakhstan

With the deepening of globalization and the effective control of the epidemic, cross-border tourism has grad-
ually become a common lifestyle. With the implementation of Kazakhstan’s visa-free policy for Chinese tour-
ists and the rapid development of China’s economy, tourism between China and Kazakhstan is becoming
more frequent. However, both countries are emerging countries, and the legal protection mechanism for tour-
ists’ rights is still imperfect. The protection of the rights and interests of cross-border tourists has become a
focus of attention. However, at the level of international cooperation, the protection of the rights and interests
of cross-border tourists is still weak. Due to the local nature of knowledge, differences in legal systems in dif-
ferent countries, obstacles to judicial remedies, and imperfect dispute resolution mechanisms, the protection
of the rights and interests of cross-border tourists faces great challenges. In view of this, it is of practical ur-
gency to promote in-depth cooperation between China and Kazakhstan in the field of rule of law from the
perspective of international law and establish an effective cross-border tourism dispute resolution mechanism.

Keywords: International law, legislations, dispute, resolution mechanism, cross-border passengers, cross-
border tourism, passenger rights, China.

Introduction

In the current international legal system, the international community has paid close attention to the
need for international cooperation in the field of cross-border tourist rights protection. In fact, it is difficult to
achieve the goal of cross-border tourist rights protection by relying solely on the efforts of a single country.
The urgent task is to build an efficient and convenient mechanism to achieve more extensive protection for
cross-border tourists, eliminate the differences in rights protection between domestic and international tour-
ists, and ensure that cross-border tourists can obtain equal protection without distinction, regardless of
whether they are in the country of habitual residence or the country of travel. As a field of “communication
and exchange”, tourism can effectively promote the development of countries along the Silk Road, harmoni-
ous exchanges between regions, and help the economic belt take off. Tourism in different regions of the
world, regional coordinated development exchanges are becoming increasingly close, and the process of co-
operation is accelerating. The integration of tourism in the border regions of the European Union has become
a prominent example of regional tourism cooperation in countries around the world. Therefore, in the context

* Corresponding author’s e-mail: 1192420107 @stu.hit.edu.cn
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International legal regulation and reflection...

of promoting the “Belt and Road Initiative”, it is of great practical and far-reaching significance to study how
to strengthen cooperation between China and Kazakhstan in politics, economy, tourism, culture, and science
and technology.

The research on the legal system construction of China-Kazakhstan International Tourism Cooperation
Center lacks corresponding pertinence. This article carefully examines the research results of predecessors
and ultimately concludes that previous research lacks constructiveness. Therefore, this paper studies the legal
system construction of China-Kazakhstan International Tourism Cooperation Center, takes the tourism poli-
cy agreement and legal basis signed by China and Kazakhstan as conditions, and studies and explores the
innovation of the legal system construction of China-Kazakhstan International Tourism Cooperation Center
according to the international cooperation model.

Methods and materials

This article analyzes the current status of cross-border tourism between China and Kazakhstan and the
legal status of the two countries on the legal rights of cross-border tourists, and points out that there is a lack
of legal rights protection mechanism for cross-border tourists in the two countries. Therefore, this article
points out that in order to protect the legal rights of cross-border tourists, it should be improved at both the
international and domestic levels.

Results

Current status of rights protection of cross-border tourists between China and Kazakhstan

1. Current Status of Cross-Border Tourism between China and Kazakhstan

Before the outbreak of the COVID-19 pandemic, cross-border tourism between China and Kazakhstan
showed a promising development trend. According to relevant data, in 2019, the number of tourists between
China and Kazakhstan was quite considerable, among which the number of Chinese tourists traveling to Ka-
zakhstan reached more than 1 million. However, due to the impact of the COVID-19 pandemic, cross-border
tourism between China and Kazakhstan fell into a downturn.

With the end of the epidemic, cross-border tourism between China and Kazakhstan has gradually re-
covered and shown a rapid growth rate. According to data released by the Kazakhstan National Bureau of
Statistics, in the first nine months of 2023, the number of tourists visiting Kazakhstan exceeded 750,000, and
more than 200,000 were from China. In the first 10 months of 2024, about 122,000 Chinese tourists traveled
to Kazakhstan, increasing up to 64% compared with the same period last year. At the same time, the number
of tourists from Kazakhstan to China has also been steadily increasing, with more than 400,000 tourists visit-
ing China.

In March 2024, the ““Kazakhstan Tourism Year” was successfully launched, and Kazakhstan is gradually
becoming a new popular outbound travel destination for Chinese tourists. The heads of state of China and
Kazakhstan announced that 2025 will be the “China Tourism Year” in Kazakhstan, and clearly stated that
they will work together to organize a series of subsequent activities to promote the tourism cooperation be-
tween the two countries to a new level.

2. China-Kazakhstan Cooperation Treaty on Protection of Rights and Interests of Cross-Border Tourists

Based on the geographical advantages of China and Kazakhstan, the two countries have continued to
advance in the field of international cooperation, becoming members of a number of international and re-
gional international organizations such as the United Nations, the World Tourism Organization, and the
Shanghai Cooperation Organization, and signed a series of multilateral and bilateral treaties and agreements.

The General Agreement on Trade in Services (GATS) occupies a fundamental legal position in the field
of trade in services. International tourism service trade is an important part of service trade. The basic princi-
ples, classification, and accession commitments of service trade established in the GATS constitute interna-
tional obligations that all members must abide by. This is also the specific application of the GATS in the
field of international tourism service trade [1; 13].

At the World Tourism Organization level, the 1980 World Tourism Conference adopted the Manila Dec-
laration on World Tourism. The declaration not only clarifies the importance of tourism services in the inter-
national economic and political fields, but also recognizes that the right to travel has international human
rights attributes and should be protected by law. In 1985, the World Tourism Organization adopted the Tour-
ism Bill of Rights and Tourists’ Code (also known as the Tourism Bill of Rights), which further elaborated on
important rights concepts in the Manila Declaration on World Tourism, such as the right to travel freely, the
right to paid vacation, and the right to a friendly reception, which are derived from the right to rest. In 1989,
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the Hague Declaration on Tourism was adopted, which made a comprehensive and systematic analysis of the
tourism industry, laying the foundation for clearly defining tourism, tourists and the tourism industry under
the WTO legal framework and incorporating them into the scope of international tourism service trade. In
1990, the Global Code of Ethics for Tourism was officially launched, establishing ten basic principles. This
document integrates similar ideas in many similar documents, norms and declarations in the past, providing
an important reference framework for the development of the global tourism industry [2; 5-6].

Judging from the current practice of cross-border tourism services, many principles and institutional
concepts established in the Manila Declaration on World Tourism, the Tourism Bill of Rights, the Hague
Declaration on Tourism, and the Global Code of Ethics for Tourism have been widely recognized by coun-
tries around the world. Many countries have transplanted or borrowed the principles and systems in the
above documents when formulating their domestic tourism-related legislation, and these concepts and sys-
tems have been consciously implemented by various countries in practice.

At the SCO level, in 2001, the governments of China, Russia, Kyrgyzstan, Kazakhstan and Tajikistan
jointly signed the “Memorandum of Understanding among the Governments of the SCO Member States on
the Basic Objectives and Directions of Regional Economic Cooperation and the Process of Trade and In-
vestment Facilitation”, aiming to strengthen cooperation among countries in various fields such as politics,
economy and trade. The 2003 “Framework for Multilateral Economic and Trade Cooperation among the
Member States of the Shanghai Cooperation Organization” further strengthened the relevant provisions of
the “Memorandum” on the development of tourism service trade cooperation, and promoted the competent
authorities of member states to plan and issue cooperation lists covering 13 areas including transportation
infrastructure, trade, finance, humanities, digital, energy, and tourism. In 2024, the SCO adopted the “Joint
Action Plan for the Implementation of the Outline for Tourism Cooperation Development among the Shang-
hai Cooperation Organization Member States in 2024-2025”, which covers cooperation between national
tourism departments, promotion of cooperation in the field of tourism products, cooperation in improving the
guality of tourism services, protection of tourists’ legitimate rights and interests and tourism safety assurance.

At the same time, China and Kazakhstan have signed a series of bilateral treaties and agreements. In
2015, China and Kazakhstan jointly issued the “Joint Declaration of the People’s Republic of China and the
Republic of Kazakhstan on the New Stage of Comprehensive Strategic Partnership”. In the same year, the
Tourism Bureau of Altay Prefecture, Xinjiang, China and the Foreign Affairs and Tourism Bureau of East
Kazakhstan State, Kazakhstan signed a “Framework Agreement on Tourism Cooperation”. In 2016, the tour-
ism departments of China and Kazakhstan signed the Memorandum on the Convenience of Group Tourism
for Chinese Citizens to Kazakhstan. The signing of these cooperation treaties has effectively promoted ex-
changes and cooperation between the two countries in various fields and comprehensively improved the
overall level of the strategic partnership between China and Kazakhstan.

Discussion

Dilemmas of protecting the rights and interests of cross-border tourists between China and Kazakhstan
are listed below.

At present, although China and Kazakhstan have jointly participated in many international organiza-
tions and signed a series of multilateral and bilateral agreements, the multilateral and bilateral international
legal systems specifically for the protection of cross-border tourists’ rights and interests are not complete. As
the international cooperation mechanism for the protection of cross-border tourists’ rights and interests has
not been fully established, and the historical and cultural factors of the domestic laws of the two countries are
different and imperfect, the legal obstacles encountered in the protection of tourists’ rights and interests are
increasing.

1. International cooperation mechanism is not sound

Both China and Kazakhstan are members of the World Tourism Organization and the United Nations.
However, the Manila Declaration on World Tourism, the Tourism Bill of Rights, and the Global Code of Eth-
ics for Tourism issued by the World Tourism Organization, which are related to protecting the rights and in-
terests of tourists, can only be regarded as an initiative system and do not have legal binding force. It is diffi-
cult for them to play a substantive legal regulatory role in the cross-border tourism industry. Although the
United Nations Guidelines for Consumer Protection, revised in 2013, added a multilateral international co-
operation mechanism, it did not distinguish tourism services as a unique service area from other types of ser-
vice consumption. Therefore, in cross-border tourism, the protection of tourists’ rights and interests can only
be implemented in accordance with the provisions of general consumer rights protection [3; 153].
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Although China and Kazakhstan have signed a series of policies, agreements and treaties, such as the
Treaty of Good-Neighborliness and Friendly Cooperation between China and Kazakhstan, the Joint State-
ment on the Establishment and Development of a Strategic Partnership between China and Kazakhstan, the
21st Century Cooperation Strategy between the People’s Republic of China and the Republic of Kazakhstan,
and the Memorandum on the Facilitation of Group Travel by Chinese Citizens to Kazakhstan, these docu-
ments are aimed at promoting economic cooperation and foreign trade, and also involve tourism-related con-
tent, which provides certain institutional arrangements and legal guarantees for China-Kazakhstan coopera-
tion in protecting the rights and interests of cross-border tourists. However, these documents have problems
such as narrow coverage, low effectiveness, insufficient details and poor operability. In practice, when the
two countries face disputes and difficulties in protecting the rights and interests of cross-border tourists, they
often have to rely on political and diplomatic channels to resolve them.

2. Differences in legal systems

One of the important reasons why the protection of the rights and interests of cross-border tourists be-
tween China and Kazakhstan needs to be strengthened at the level of international law is that there are objec-
tive and realistic differences between the legal culture and legal system of China and Kazakhstan. This dif-
ference makes legal disputes complex and uncertain, and makes cross-border tourism consumers face differ-
ent levels of protection. For example, there are differences in the remedies and scope of protection between
China’s Consumer Rights Protection Law and Kazakhstan’s consumer protection law, which may lead to
cross-border tourism consumers not being able to obtain the full protection when encountering problems.

China’s legal system is deeply rooted in the country’s history and culture. After thousands of years of
development and evolution, Confucian culture has had an extremely significant role in shaping Chinese legal
concepts and practices, especially in its emphasis on social order and moral norms [4; 47]. Since the late
Qing Dynasty, the introduction of Western legal concepts has promoted the Chinese legal system to go
through multiple stages in modern times, from constitutional exploration to legal modernization during the
Republic of China period, and then to the construction and continuous development of the socialist legal sys-
tem after the founding of the People’s Republic of China. Since the reform and opening up, while continu-
ously improving the legal framework and focusing on strengthening legal construction and human rights pro-
tection, the Chinese legal system has actively learned from and absorbed international legal norms to further
promote the maturity and perfection of the modern legal system.

In this context, China’s legal system takes “Rule of Law” as its core essence and highly emphasizes the
authority of the law and the strictness of its enforcement. The protection of tourists’ rights and interests is
mainly reflected in the Tourism Law of the People’s Republic of China, which systematically stipulates the
rights and obligations of tourists and aims to provide them with security and rights relief. This legal protec-
tion is influenced by the Confucian culture of collective harmony and social responsibility, and also reflects
the respect and protection of individual rights in the modern legal system.

In contrast, Kazakhstan’s legal system clearly reflects the unique imprint of its national history and cul-
ture. Before the Soviet era, legal affairs in Kazakh society were mainly mediated according to tribal tradi-
tions and Islamic law. During the Soviet era, Kazakhstan fully adopted the socialist legal system and uni-
formly implemented Soviet legal norms. After the disintegration of the Soviet Union, Kazakhstan began the
process of building a legal framework to facilitate its transition to a market economy and demaocratic system.
This move marked an important historical node in Kazakhstan’s transition from traditional customary law to
a modern legal system. This process covered the promulgation of a new constitution, the gradual establish-
ment of a legal system, and the reform and improvement of the judicial system, ultimately forming a legal
system that integrates elements of the continental legal system and gradually aligns with international legal
norms [5; 33].

In the Tourism Law of the Republic of Kazakhstan, tourists are not only regarded as ordinary consum-
ers, but also given the important role of “cultural ambassadors™. The relevant content of the law on the pro-
tection of tourists’ rights and interests often incorporates the emphasis on the national cultural image and so-
cial morality. The construction of this legal framework fully reflects the strategic intention of the Kazakhstan
government to enhance the national cultural identity through tourism activities.

Therefore, although the laws of China and Kazakhstan both aim to protect the rights and interests of
tourists, significant cultural differences often lead to misunderstandings and conflicts in the application of
specific laws, thereby undermining the effective protection of tourists’ rights and interests and resulting in
adverse effects.

3. Obstacles to judicial protection
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In the specific context of cross-border travel, cross-border travelers usually expect to obtain legal pro-
tection at the same level as in their own country based on their understanding and expectations of their own
country’s laws. However, there are differences in language, cultural identity, customs, and legal systems be-
tween China and Kazakhstan, which often make it difficult for tourists’ rights to be fully and effectively pro-
tected. For example, if tourists encounter consumer rights disputes while traveling in Kazakhstan, they often
subconsciously seek assistance based on China’s Consumer Rights Protection Law, but Kazakhstan law may
not have set up specific response mechanisms for such specific situations. This actual gap in the application
of law not only greatly affects the tourists’ travel experience, but also to a certain damage in the cooperative
relationship between China and Kazakhstan.

In addition, cross-border tourists face significant information asymmetry problems in the process of
safeguarding their legitimate rights and interests. Due to the lack of understanding of the laws of the tourist
destination country, language communication barriers, and the lack of an authoritative and comprehensive
information platform, it is difficult for tourists to obtain effective administrative and judicial remedies [6;
110-111]. The reality is that most tourism service centers fail to fully fulfill their responsibilities of providing
relevant legal and protection information, which makes it difficult for tourists to successfully file complaints
or initiate legal proceedings when their rights and interests are infringed. Even if tourists return to their ha-
bitual residence, they will still face difficulties in protecting their rights due to numerous complex issues
such as jurisdiction disputes and difficulties in collecting evidence. This series of phenomena fully highlights
the serious deficiencies in cross-border tourists’ access to information on rights protection and the actual im-
plementation of judicial remedies.

Cross-border tourists face many difficulties in safeguarding their rights abroad. The complexity of ad-
ministrative and judicial relief procedures, language barriers, visa validity restrictions, high litigation costs,
and unfamiliarity with the laws and litigation procedures of the destination country are intertwined and work
together, making it difficult for tourists to effectively safeguard their rights and interests through local admin-
istrative or judicial channels. The difficulties faced by tourists are particularly prominent when faced with
requirements such as filing complaints in the official language, strictly following specific procedural norms,
long processing waiting periods, cross-border legal differences and high litigation costs. In addition, alterna-
tive dispute resolution methods such as mediation and arbitration are difficult to effectively promote in prac-
tice because the parties find it difficult to reach an agreement. Information asymmetry and the lack of spe-
cialized consulting and guidance service agencies for cross-border tourists have further exacerbated the diffi-
culty of cross-border tourists in protecting their rights.

With the widespread popularity of the Internet, the travel and transaction patterns of cross-border tour-
ists have undergone profound changes. While this change has brought convenience, it has also made cross-
border tourists face severe challenges in protecting their rights after returning home. When tourists’ rights are
infringed, since the relevant legal relations are mostly formed in the destination country, after tourists return
to their habitual residence, they will find it challenging to effectively protect their rights due to multiple fac-
tors such as difficulty in providing evidence, obstacles to execution, legislative differences, and jurisdictional
disputes. Cross-border litigation is not only inefficient but also costly, and lacks practical feasibility for ordi-
nary tourists.

Therefore, there is an urgent need to expand the information acquisition channels for cross-border tour-
ists, strengthen cooperation between China and Kazakhstan at the administrative level, and establish and im-
prove a cross-border consumer dispute mediation mechanism to avoid the many difficulties brought about by
cross-border litigation, thereby better protecting the legitimate rights and interests of cross-border tourists.
However, complaints or lawsuits initiated by cross-border tourists in their habitual residence become increas-
ingly complicated due to foreign-related factors, which requires close and effective cooperation between
China and Kazakhstan at the administrative and judicial levels. However, in actual operations, such coopera-
tion is often scarce, which undoubtedly puts cross-border tourists in a double dilemma in the process of safe-
guarding their rights.

4. Inadequate dispute resolution mechanism

At present, the world has yet to establish an independent and unified litigation procedure for interna-
tional tourism disputes. Most tourism dispute litigation has to follow ordinary transnational civil litigation
rules, which has caused a series of problems.

a) Difficulties in litigation regarding cross-border tourism disputes

First, in terms of jurisdiction, international tourism civil disputes mainly cover two types: contractual
disputes and tort disputes. The jurisdiction is usually determined based on the principles of territoriality, per-

10 BecTHuK KaparaHguHckoro yHuBepcuTeTa



International legal regulation and reflection...

sonal jurisdiction, agreement and exclusive jurisdiction. However, given the particularity of international
tourism activities, the habitual residence of the parties is often inconsistent with the place where the tourism
activities take place. In the absence of a jurisdiction agreement, conflicts between personal jurisdiction and
territorial jurisdiction are very likely to arise. For example, when a tourist encounters a dispute while travel-
ing abroad, both the court of their habitual residence and the court of the destination country may claim ju-
risdiction over the case based on their respective jurisdictional grounds, leading to a jurisdictional conflict.

Secondly, in cross-border tourism dispute litigation, the applicable law must be determined based on the
conflict rules of the jurisdiction court. Due to differences in identification systems among countries, there is
considerable uncertainty regarding whether tourism disputes should be governed by the standard conflict of
laws rules for contracts or torts, or by specialized consumer protection conflict rules. For example, some
tourism consumption disputes may be classified as different types of disputes under the legal systems of dif-
ferent countries, and thus be subject to different legal provisions. This uncertainty in the application of law
puts the realization of tourists’ rights and interests at risk, and may result in different judgments in courts of
different countries for the same or similar disputes, undermining the fairness and consistency of the law.

b) Issues in cross-border tourism dispute arbitration

First, there are obstacles to reaching an arbitration agreement. In the arbitration settlement mechanism
for international tourism disputes, arbitration agreements are often reached by the parties themselves before
or after the dispute occurs, and the dispute is submitted to arbitration. However, tourism contracts are often
drafted unilaterally by tourism operators, who tend to choose the jurisdiction of the courts in their own loca-
tion, which makes it difficult to reach an arbitration agreement. For example, the contract contents of travel
itineraries and service terms are all formulated by the operators. Consumers are in a subordinate position
when signing the contract, making it difficult for them to fully negotiate the conclusion of an arbitration
agreement.

Secondly, the characteristics of arbitration procedures are unfavorable. Arbitration procedures are essen-
tially a kind of adjudication procedure. Compared with coordination dispute mechanisms such as mediation,
they are less consultative, equal, flexible and participatory, and more confrontational. In cross-border tourism
disputes, the power comparison between consumers and operators is already unbalanced, and this procedural
characteristic is not conducive to the protection of consumer rights. For example, in the arbitration process
involving tourism service quality disputes, consumers may find it difficult to fully express their demands and
safeguard their rights in the highly confrontational arbitration procedure due to lack of professional legal
knowledge and arbitration experience, which puts them at a disadvantage in the arbitration.

Furthermore, tourists have a weak awareness of arbitration. Traditional international arbitration intro-
duces itself mostly as an international commercial arbitration, and parties involved in international tourism
disputes usually lack sufficient knowledge and understanding of arbitration remedies. Both tourism industry
practitioners and ordinary consumers do not have a sufficient understanding of the arbitration mechanism for
tourism disputes. This lack of awareness has prevented the arbitration mechanism from fully playing its role
in resolving cross-border tourism disputes.

¢) The Dilemma of Civil Mediation of Cross-Border Tourism Disputes

First, the legal nature of the agreement reached through mediation by consumer associations or industry
associations is unclear and lacks enforcement power. The parties may change their positions at will, which
can render the time and effort spent on earlier mediation ineffective, leaving the dispute to be resolved
through litigation. For example, after mediation of a tourism dispute, the tourism operator may refuse to per-
form its obligations because the mediation agreement has no enforcement power, and consumers can only
restart the litigation process to protect their legitimate rights and interests.

Secondly, there is no international consumer association or industry association that can effectively me-
diate global tourism disputes at the international level. In the early days, some ADR (ODR) institutions spe-
cialized in consumer dispute mediation emerged, but they were unable to continue due to insufficient funds
and government support. When dealing with international tourism disputes, there is a lack of an international
mediation institution with strong influence and overall coordination capabilities, which seriously restricts the
actual effect of mediation work and makes it impossible for many cross-border tourism disputes to be proper-
ly resolved through mediation.

d) Shortcomings of Negotiation and Settlement of Cross-Border Tourism Disputes

First, negotiation and reconciliation as a dispute resolution method is highly dependent on the personal
will of the parties. The reconciliation process may be interrupted, delayed or terminated due to the non-
cooperation of one party. Compared with professional dispute resolution institutions, negotiation and recon-
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ciliation lacks complete supporting measures, such as translators and standardized documents, and the parties
need to solve related problems on their own. For example, in the negotiation of cross-border tourism dis-
putes, language barriers and the lack of standardized documents may lead to poor communication between
the two parties, increasing the difficulty of dispute resolution.

Secondly, some parties have a weak sense of evidence and often only reach a verbal settlement agree-
ment. Even if there is a written agreement, if the obligor refuses to perform, other dispute resolution channels
are still needed. For example, if, after negotiating a tourism dispute, the operator fails to fulfill the compensa-
tion obligation in the written settlement agreement, the consumer can only seek protection through litigation
or arbitration.

Furthermore, negotiation and settlement are essentially a bargaining process, and the final result is
closely related to the negotiating power of the parties. In tourism disputes, consumers are often at a disad-
vantage compared to tourism operators. When the negotiating power is unbalanced, unfair results are likely
to occur, such as consumers being suppressed by operators using their information and resource advantages
and forced to accept unreasonable conditions.

Finally, negotiation belongs to the category of private remedies. As the “weak party” in international
private law, international tourists are subject to limited legal protection for their private remedies. It is diffi-
cult to fully protect the rights and interests of tourism consumers by relying solely on negotiation. It needs to
be institutionalized and supplemented with other dispute resolution methods.

To sum up, all kinds of solutions to international tourism disputes have defects and challenges to vary-
ing degrees. These solutions need to be continuously improved and optimized in the construction of interna-
tional tourism legal systems and practical explorations, so as to better safeguard the legitimate rights and in-
terests of participants in international tourism activities and promote the healthy and stable development of
the international tourism industry.

Conclusions

International legal regulations on the protection of the rights and interests of cross-border passengers
between China and Kazakhstan

1. Promoting China-Kazakhstan international rule of law cooperation

a) Innovation based on existing mechanisms: flexible construction of China-Kazakhstan international
cooperation. The development of the China-Kazakhstan international cooperation mechanism should build
upon the flexible advantages of the existing bilateral agreement and drive innovation. The bilateral agree-
ment has unique operability and adaptability in dealing with the issue of protecting the rights and interests of
cross-border tourists between the two countries. It can formulate rules and measures in a targeted manner
based on the actual situation and special needs of the two countries. For example, the two sides can make
detailed provisions in the agreement on the simplification of entry and exit procedures for tourists, sharing of
tourism information, emergency rescue assistance, etc. Through innovative application of existing mecha-
nisms and rules, such as expanding the scope of rights protection covered by the agreement and optimizing
the cooperation process, it can effectively improve the convenience and safety of cross-border tourists travel-
ing between the two countries and lay a solid foundation for the protection of tourists’ rights and interests [7;
30].

b) Strengthening international rule of law through domestic legal systems: Overcoming legal and cul-
tural differences. From the perspective of legal culture, China-Kazakhstan relations should respect each oth-
er’s legal and cultural traditions, which is an important prerequisite for building a mechanism to protect the
rights and interests of cross-border tourists. Although there are differences in the legal systems and cultures
of the two countries, there are also commonalities and complementarities. In the process of promoting the
protection of the rights and interests of cross-border tourists, we build upon the achievements of domestic
rule of law construction and actively promote the integration of the rule of law principles between China and
Kazakhstan. For example, my country’s rich legal experience in consumer rights protection, tourism market
supervision and other fields can serve as a reference for Kazakhstan’s construction in related fields; and Ka-
zakhstan’s legal practices in certain specific fields can also provide useful reference for my country. Through
in-depth exchanges and discussions between the two countries, we seek common ground and sign a cross-
border tourist rights protection agreement, so that both sides can reach a consensus on the personal safety of
tourists, tourism service quality standards, and dispute resolution mechanism construction, so as to give full
play to the advantages of their respective legal systems and realize the all-round protection of cross-border
tourists’ rights.
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c) Co-governance of soft law and hard law: Building a diversified protection system. The current legal
governance between China and Kazakhstan is mainly based on soft law, but the role of hard law cannot be
ignored. With its flexibility, diversity and openness, soft law has unique advantages in breaking through legal
conflicts and barriers. For example, many forms of soft mechanism cooperation under the framework of the
“Belt and Road” initiative, although they do not constitute strictly binding international treaties, can effec-
tively express the willingness to cooperate and play a positive role in tourism information exchange and tour-
ism industry self-discipline. However, soft law alone is not enough to provide adequate protection of rights
and interests. The binding, mandatory and punitive nature of hard law can provide a bottom-line guarantee
for the protection of cross-border tourists’ rights and interests. Through the pilot signing of a legally binding
cross-border tourist rights protection agreement, the rights, obligations, responsibilities, remedies and dispute
resolution rules of both parties in the protection of tourists’ rights and interests are clarified. For example,
when tourists encounter infringements, hard law can stipulate clear compensation standards and accountabil-
ity mechanisms, so that the protection of tourists’ rights and interests has a legal basis, and it also provides a
model for resolving legal issues in other similar international cooperation.

Building a foreign-related legal system for the protection of cross-border tourists’ rights and interests
and strengthening international cooperation are inevitable requirements for the sustainable development of
cross-border tourism. In China-Kazakhstan international cooperation, effective protection of cross-border
tourists’ rights and interests is expected to be achieved through the exploration and practice of paths such as
innovation based on existing mechanisms, strengthening international rule of law through domestic legal sys-
tems, and co-governance of soft and hard laws. My country should actively engage in the development of
relevant international conventions and fully leverage its influence in international cooperation, not only to
provide solid protection for the rights and interests of my country’s cross-border tourists, but also to contrib-
ute to the prosperity and rule of law of cross-border tourism in countries along the “Belt and Road”. In the
future, with the further development and changes of the international tourism market, the China-Kazakhstan
international cooperation mechanism also needs to be continuously improved and adjusted to continuously
improve the level and effectiveness of cross-border tourist rights protection.

2. Establishing a cross-border tourism dispute resolution mechanism

“Traveling abroad, returning home to sue” is a common phenomenon in international tourism disputes.
Even if tourists win the case after returning to their country of habitual residence, the road to rights protec-
tion is still long and challenging, and the goal of rights protection has not yet been truly achieved. To resolve
international tourism disputes through cross-border civil litigation, tourists need to invest a lot of time and
energy to successfully protect their rights.

In order to effectively deal with this problem, we can learn from the experience of the European Union,
strengthen regional integration cooperation, sign multilateral agreements, and establish the Belt and Road
Consumer Center Network (B&RCC-Net), which can be used to provide cross-border travelers with infor-
mation about their rights when shopping in countries along the Belt and Road. At the same time, when trav-
elers have disputes with cross-border sellers, they can assist in resolving cross-border complaints, such as
encouraging and helping travelers to contact traders and assisting in handling complaints when tourists make
requests.

Accelerating the construction of the “Belt and Road” ADR system has important practical significance.
As early as 1998, the United States passed the “ADR Act” and has established a standardized ADR system.
Singapore has a relatively mature community mediation and private mediation mechanism. As one of the
countries with the fastest development of ADR, the United Kingdom’s Center for Dispute Resolution
(CEDR) has become one of the world’s famous ADR institutions [8; 123].

With the help of the important platform of the Belt and Road Forum for International Cooperation, un-
der the guidance of the Silk Road spirit of peaceful cooperation, openness and inclusiveness, mutual learn-
ing, mutual benefit and win-win cooperation, and referring to the Directive on Alternative Dispute Resolu-
tion Mechanisms for Consumers (the ADR Directive for short) issued by the European Parliament and the
European Commission, we put forward the idea of building a Belt and Road ADR system and launching ne-
gotiations on an ADR agreement. The agreement must comply with the relevant provisions of treaty law and
be signed, ratified and acceded to on a voluntary basis by the participating countries. If necessary, certain
clauses can be set as clauses that allow reservations in order to attract as many countries as possible to partic-
ipate in the system and expand the scope of application of this agreement.

In accordance with the “Belt and Road” ADR Agreement, and drawing on the experience of the Asia-
Pacific Arbitration and Mediation Center and the Dubai International Arbitration Center, a “Belt and Road”
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ADR committee or center will be established to be responsible for the routine work of the “Belt and Road”
ADR system, and to cooperate and connect with existing dispute resolution mechanisms. It will also be re-
sponsible for collecting various data on “Belt and Road” ADR dispute resolution and conducting timely sta-
tistical analysis, laying the foundation for establishing a higher-level “Belt and Road” dispute resolution
mechanism in the future [9; 132].

In accordance with the “Belt and Road” ADR agreement and system, the “Consumer ODR Regulations”
of countries along the Belt and Road were issued, and a multilingual ODR platform was established to con-
nect operators, consumers and ADR institutions in countries along the route, so that disputes and claims
submitted by consumers or operators can be transferred to ADR institutions in a country along the route
around the clock, thereby efficiently resolving cross-border tourism disputes.

Concluding Remarks

As the process of globalization continues to deepen, cross-border tourism is booming. As an important
part of cross-border tourism, the importance of protecting the rights and interests of tourists in China-
Kazakhstan cross-border tourism is becoming increasingly prominent.

Through the analysis of the current status of cross-border tourist rights protection between China and
Kazakhstan, it can be seen that although the two countries are geographically close and have in-depth inter-
national cooperation in many aspects and have signed a series of multilateral and bilateral treaties and
agreements, they still face many challenges in the actual protection of cross-border tourist rights. From the
perspective of international cooperation, the relevant documents of the World Tourism Organization serve
primarily as recommendations, the relevant United Nations guidelines do not treat tourism services specially,
and the bilateral agreements also have shortcomings in terms of coverage, effectiveness level, content re-
finement and operability. At the national level, there are significant differences between the legal systems of
China and Kazakhstan due to factors such as history and culture, which easily leads to misunderstandings
and conflicts in the application of laws, which in turn affects the protection of tourists’ rights and interests. In
terms of judicial relief, tourists face problems ranging from information asymmetry to Jurisdictional dis-
putes, difficulties in collecting evidence, and other obstacles make it difficult to defend rights abroad or after
returning home; In terms of dispute resolution mechanisms, international tourism dispute litigation, arbitra-
tion, private mediation, and negotiation and reconciliation all have defects and are unable to effectively meet
the needs of protecting the rights and interests of cross-border tourists.

To solve the above problems, it is necessary to promote China-Kazakhstan international rule of law co-
operation. Innovation based on the existing mechanism can maximize the flexibility of the bilateral agree-
ment. Leading the international rule of law with domestic rule of law can promote the exchange and integra-
tion of the two countries’ legal cultures and reach a consensus on protecting the rights and interests of tour-
ists. The co-governance of soft law and hard law will build a diversified protection system to provide com-
prehensive support for the protection of tourists’ rights and interests.

Establishing a cross-border tourism dispute resolution mechanism, drawing on the EU experience to
build a Belt and Road consumer center network, accelerating the construction of the Belt and Road ADR sys-
tem, setting up relevant committees or centers and issuing “Consumer ODR Regulations” in countries along
the route and establishing a multilingual platform will help integrate resources, improve efficiency, and pro-
vide cross-border tourists with more convenient and effective dispute resolution channels.

In summary, the protection of the rights and interests of cross-border tourists between China and Ka-
zakhstan is a complex and systematic project, which requires continuous exploration and cooperation be-
tween the two countries under the framework of international law. This study hopes to provide a theoretical
discussion on the protection of the rights and interests of cross-border tourists between China and Kazakh-
stan, and also hopes to provide a useful reference for the construction of cross-border tourism rule of law in
countries along the “Belt and Road”, so as to promote the development of global cross-border tourism in a
healthier, more orderly and fairer direction, so that cross-border tourists in different countries can enjoy full
and equal rights protection, and promote the prosperity of international tourism exchanges and cooperation.

References

1 Wenxuan, S. (2016). Legal Research on Liberalization of International Tourism Service Trade in China. East China Universi-
ty of Political Science and Law, 13 [in Chinese].

14 BecTHWk KaparaHguHcKoro yHuBepcuteTa



International legal regulation and reflection...

2 Bin, W. (2020). The current situation, difficulties and suggestions of legal management of China-Kazakhstan Horgos Interna-
tional Border Cooperation Center under the background of “One Belt, One Road”. International Public Relations, 10, 5-6 [in Chi-
nese].

3 Xiaojiao, W., & Ning, D. (2021). Analysis on the international cooperation path for protecting the rights and interests of
cross-border tourists along the Belt and Road Initiative. Journal of Hubei Police College, 34, 5, 153 [in Chinese].

4 Nana, W. (2024). On the Characteristics of Kazakhstan’s Legal Culture. Northwest Normal University, 47 [in Chinese].

5 Haijun, W. (2018). Legalization of the “Belt and Road” Initiative: Legal Changes in Central Asia and Regional Legal Coop-
eration with China. Journal of Yangzhou University (Humanities and Social Sciences Edition), 22, 2, 33 [in Chinese].

6 Liping, M. (2015). Research on the Protection of Consumer Rights in Cross-Border Tourism along the Silk Road Economic
Belt. Legal System and Society, 2, 110-111 [in Chinese].

7 Qingjiang, K. (2023). Theoretical development of the construction and innovation of the international cooperation mecha-
nism of the Belt and Road Initiative under the background of high-quality development. Journal of Political Science and Law, 4, 30
[in Chinese].

8 Qing, W. (2020). The Construction of ADR System for Settlement of Economic and Trade Disputes under the “Belt and
Road” Initiative. Hebei Law Science, 38, 8, 123 [in Chinese].

9 Huihui, W. (2019). Research on the international tourism dispute resolution mechanism. Xiamen University, 132 [in Chinese].

B. XynBsiii, JI. Banbxao, C. Munux?

KpiTaii men KazakcTan apacbIHIarbl TPAHCIHIEKAPAIBIK TYPUCTEPAiH KYKBIKTaPbI
MeH MY//ieJIepPiH KOpFay KeHiH/Ieri XaJIbIKapaJblK KYKBIKTBIK HOpMAaJiap MeH oiljiap

JKahanmanynpiH TepeHAeH TycCyi JKoHE IHAETIEH THIMII KYpecydiH apKachlHAa TPaHCIIEKApalbIK TYPU3M
OipTe-0ipTe Kaumbl eMip caiThiHA aifHanNAsl. KazakcTaHHBIH KBITAMIBIK TypHCTEp YIIiH BH3aChI3 CasCaThIH
JKy3ere achpybl jkoHe KpITail 9KOHOMUKACBIHBIH KapKBIH/bI TaMybIMEH JKOHE €Ki CJIIIH apachbIHAAFbl TYPH3M
xuielt Tycyne. JlereHMeH, eKi eIl Ie TaMblIIl KeJle JKaTKaH eJep JKoHe TYPUCTEPAiH KYKbIKTapblH KOPFayIbIH
KYKBIKTBIK MEXaHM3Mi oJli Jie JKeTiJIMereH. TpaHCIIeKapaiblK TYpPHCTEPHiH KYKBIKTapbl MEH MYyJJelepiH
KOopray OacThl Ha3apra aibIHIbl. XaJbIKapaJblK BIHTBIMAKTACTBIK NECHTeHiH/E IIeKapajblK TYPUCTEPIiH
KYKBIKTapbl MEH MyJAZIeNepiH KOopray oii Jie anci3. MarinyMmaTTapslH JKeprilikTi CHIIaThiHa, OpTypii
eJiepAeri KYKBIKTBIK JKYHelepaiH alblpMallblIbIFbIHA, COTTa KOpFay KypajiapblHa KeAepri jKoHe Jayapabl
HIenry MEXaHW3MJIEpiHiH KeTUIMEeTeHirine OalIaHBICTHl TpaHCUIEKAPabIK TYypPHCTEPAiH KYKBIKTaphl MEH
MYIJIENepiH KOpFayga YiKeH MiHzmerrepre Tam Oomansl. OckiHBI eckepe oThIpbin, Kpitait men Kazakcran
apachIHAAFbl KYKBIK YCTEMJIri CalaChlHAAFbl TEPEH BIHTBIMAKTACTBHIKTHI XaJIBIKAPAIBIK KYKBIK TYPFBICHIHAH
1IrepiNeTy KoHe TpaHCHIEKAPaIBIK TYPHCTIK JAayJaapabl MISNIyIiH THIMAI TETIT1H KYpY iC KY3iHAE ©3€KTi.

Kinm coe30ep: xanbIKapanblK KYKbIK, 3aHHaMa, [ayiaap, IIeNry MEeXaHW3Mi, TpaHCIIeKapabIK >KOJIayIlbriap,
TpaHCIIeKapaJIbIK TYPU3M, JKOJIayIIblIap KYKblFbl, Keitail.

B. Xynssii, JI. Bonbxao, C. Muaux)

Mexa1yHapoaHO-IIPABOBbIC HOPMbI M PA3MBILIJICHHUS 0 3a10MTe IPAB U HHTEPECOB
TPAHCIPAaHUYHBIX TypucToB Mexkay Kuraem n Kazaxcranom

C yriy0seHueM MmpoleccoB riaodanu3anuy 1 3pGEeKTHBHBIM KOHTPOJIEM SITUIEMUH TPAHCIPAHHYHBINA TYpH3M
MIOCTETIEHHO CTaHOBUTCS OOBIMHBIM 00pa3zoM xu3HH. C peanmm3anuell KazaxcTaHOM HONUTHKH 0€3BH30BOTO
pe)UMa JUIS KUTAHCKUX TYpUCTOB M OBICTPBIM pa3BUTHEM 3KOHOMHKH Kutas Typusm mexny Kuraem n Ka-
3aXCTaHOM CTaHOBUTCS Bce Oosiee akTHBHBIM. OJHAKO 00€ CTpaHbI SBISIOTCS Pa3BUBAIONIMMICS, U MEXaHU3M
3aIIUTHI IIPaB TYPHCTOB BCE €IlIe HECOBEPIICHEH. 3allluTa IPpaB ¥ HHTEPECOB TPAHCTPAHUIHBIX TYPUCTOB CTa-
HOBHTCS aKTyaJbHOH npobnemoil. OJHAaKO Ha MEXAYHApOJIHOM YPOBHE COTPYAHHYECTBO B cepe 3alluThl
IpaB U MHTEPECOB TPAHCTPAHUYHBIX TYPUCTOB OCTAETCsl HEJOCTATOYHO pa3BUTHIM. M3-3a JOKaIbHOTO Xapakx-
Tepa 3HaHWH, Pa3an4nil B MPaBOBBIX CHCTEMax Pa3HBIX CTpaH, OTpaHHYEHHE BO3ZMOXHOCTEH CyneOHOit mpa-
BOBOH 3allMThl 1 HECOBEPIICHCTBa MEXaHU3MOB Pa3pelIeHHUs] CIOPOB o0ecreYeH e IPaB U HHTEPECOB TPaHC-
TPaHUYHBIX TYPUCTOB CTAaJKUBACTCS C CEPhE3HBIMHU TPYAHOCTSMH. B CBS3M ¢ 3THM IpakTHYecKOil HeoOX0aH-
MOCTBIO CTAaHOBHUTCS yriiyOJeHue cotpyaHudectsa Mexay Kuraem u KasaxcraHoM B 0651acTH BEpXOBEHCTBA
npaBa ¢ TOYKH 3PEHHsSI MEX/IYHApOIHOIO MpaBa, a Takke co3gaHue 3G(HEeKTHBHOrO MEXaHH3Ma pPa3peleHHs
CIIOPOB B chepe TPaHCIPAHUYHOTO TypU3Ma.

Kniouesvie cnoga: MexayHapOIHOE MPABO, 3aKOHOJATENBCTBO, CIIOP, MEXAaHU3M pa3pelleH s, TPaHCTPaHHY-
HbIE ITACCAXKUPBI, TPAHCTPAHUUYHBIA TypHU3M, IpaBa Maccaxupos, Kurait.
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Legal framework for expanding the autonomy of universities in Kazakhstan

In the article is the legal issue of increasing the level of autonomy and independence of universities exam-
ined. The scientific interest and purpose of the study is to study the phased development of autonomy, mana-
gerial and financial independence of higher educational institutions of the republic, taking into account the
legislative and regulatory approach. In this article are key mechanisms for enhancing the autonomy and man-
agerial independence of universities, developed step by step within the context of the existing legal frame-
work, presented. Relevant approaches that help formulate the current stage of this vector, which is being im-
plemented in accordance with the Strategic Development Plan of the Republic of Kazakhstan until 2025, are
proposed. This is an important condition for the successful implementation of the third modernization and the
transition to a new model of economic growth through new technologies and digital transformations. The
main research methods are historical analysis, a comparative and analytical approach to the study of stages of
development and assessment of the existing legal regulation of the processes of expanding the autonomy of
higher educational institutions. The work identifies systemic strategic changes envisaged and planned at the
fourth stage of development, and also examines issues of effective legal and institutional support in the con-
text of expanding freedom, autonomy and managerial and financial independence of higher educational insti-
tutions.

Keywords: educational law, quality of education, autonomy, independence, quality mechanisms, economic
growth, educational policy, managerial freedom.

Introduction

Today, the legal basis for the managerial and financial independence of universities are key parameters
of the educational process, in accordance with the principles of the Bologna Process. This approach is objec-
tively determined for a more rapid, flexible and adequate provision of rapidly changing global and national
economies with qualified personnel. Attention is paid to the historical development of this issue in sovereign
Kazakhstan. We have identified three past stages of such development, associated with the country’s gaining
independence, entry into the Bologna process, and amendments to the Law of the Republic of Kazakhstan
“On Education”, adopted in 2018 and consistently implemented in the country’s universities.

One of the key global trends and important indicators of integration processes is the expansion of inter-
nationalization and academic freedom, as well as increasing the managerial and financial independence of
universities. The managerial independence of educational institutions is especially necessary for their effec-
tive development and improvement of the quality of educational services.

The main goal of the study is to consistently study the main stages of development of higher education-
al institutions and the transition to autonomy and managerial independence. Among the important tasks fac-
ing the study, the following are identified:

- study the theoretical aspects of the concepts of freedom and managerial independence of higher educa-
tional institutions from the point of view of the legal field,;

- identify important vectors for the development of universities: gaining independence and expanding
freedom of management and financial independence of universities;

- determine directions for improving the quality of education in conditions of managerial independence

In the context of the ongoing transformation of the education system, flexibility in training and a prac-
tice-oriented approach in preparing graduates of higher educational institutions are essential to provide the
necessary qualified personnel.

This system should ensure the training of personnel with the necessary skills and competencies that
meet the needs of the labor market. Therefore, it becomes important to preventively improve the content and

Corresponding author’s e-mail: iaar@iaar.kz
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methodology of education, the quality of training of specialists, and increase the competitiveness and de-
mand of graduates. In this regard, improving the quality of education depends on the managerial and finan-
cial independence of universities and their efficiency.

Methods and Materials

The article used methods of historical analysis and a step-by-step approach, which made it possible to
determine the classification of the stages of progressive transition and transformative changes of universities
into independent structures with autonomy and managerial independence.

Based on the comparative analysis of the stages of development, the existing legal regulation of the
processes of expanding the freedom of higher educational institutions, qualitative changes were
substantiated, which made it possible to have a positive impact on improving the quality of education.

Results

Three main areas of university freedom were legally defined: academic, managerial and financial. Thus,
academic freedom is the acquisition by universities of the authority to independently determine the content
of educational programs to ensure the quality of education.

In the context of modern development of the knowledge economy, the need for qualified specialists and
new professions is constantly growing. Therefore, it is necessary for universities to quickly respond to the
challenges and demands of the labor market. The law proposed to expand the freedom of universities by
65 %85 %. In this regard, universities have received the opportunity to independently develop educational
programs. Today, educational programs for each specialty are developed independently by the university,
taking into account the needs of the labor market. Through the unified information system of education, the
Register of educational programs has been created with the aim of forming a unified database of educational
programs.

In this regard, the Classifier was introduced to change the structure of the classifier in the areas of
personnel training, within the framework of which universities develop their educational programs with the
needs of the labor market. In accordance with this classifier, areas of personnel training are licensed, the
university receives a license for a specific area of training specialists and independently develops and
implements educational programs. At the same time, external assessment of the quality of higher education is
carried out through the mechanism of independent accreditation.

Currently, the Register of Accreditation Bodies includes 12 agencies: 6 Kazakhstani and 6 foreign. The
activities of the agencies are based on international standards. Thus, in order to create a competitive
environment between Kazakhstani and foreign accreditation agencies, it was proposed to make amendments
in terms of expanding the network of accreditation agencies recognized in the European and Asian
continents, which will further improve the existing accreditation institution. As part of expanding the
academic freedom of universities, students are given the right to determine their educational trajectory.

The academic independence of universities is closely interconnected with the university management
system. Since state universities are regulated by legislation in the sphere of state property, which is a burden
for them and contradicts their development strategy, mission and main goals. Therefore, it was necessary to
change the organizational and legal form of universities by law. These changes allow universities to
independently resolve issues of recruitment, form a student contingent in terms of training areas and create
an effective academic structure for universities.

It should be noted that universities in the form of non-profit organizations have important advantages:
corporate governance standards are aimed at using profits only for the further development of universities.

Therefore, in Kazakhstan, the norms for the transformation of state and national universities into non-
profit joint-stock companies with 100 % state participation have been enshrined in law, and the mechanism
for transforming private universities into commercial organizations has been changed. Although this does not
become a mandatory condition.

However, according to the Business Code, when changing republican state enterprises into non-profit
joint-stock companies, universities are limited in certain types of commercial activities. In this regard, in
order to resolve this issue, an article on the regulation of the activities and competence of educational
organizations was included in the Law of the Republic of Kazakhstan “On Education”, which was proposed
according to the initiative of deputies within the framework of the draft law’s provisions.
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According to its norms, universities are granted the right to engage in thirteen types of commercial
activities and determine the main competencies of the educational organization. Universities also received
the legislative right to:

- form an endowment Fund for Higher Education;

- create legal organizations for scientific activities by using extra-budgetary funding; open a start-up
company;

- use additional sources of funding for the development of universities;

- open branches of foreign universities.

In the context of expanding academic and managerial independence, universities are offered flexible
financing, which is aimed at increasing the efficiency of using budgetary and extra-budgetary funds, and
developing the material and technical base and social support.

Therefore, it was important to move away from financing the specialty during the terms of study and
move to credit financing without taking into account the periods of study. Therefore, the law provides for the
granting of new powers to the Ministry of Science and Higher Education of the Republic of Kazakhstan to
approve the rules for financing universities within the framework of the credit technology of education and
the formation of state orders. In this regard, changes have occurred in the approval of the state educational
order for the training of specialists with higher education from one year to three, which effectively affects the
distribution of the state order.

In order to expand access to higher education, in accordance with the regulation of financial policy in
universities, taking into account the interests of socially vulnerable groups of the population, the cost of
education on a commercial basis is determined by the university independently.

Discussion

In the legal field of higher and postgraduate education in the Republic of Kazakhstan, it is possible to
identify important vectors for the development of universities: gaining independence and expanding the
freedom of management and financial autonomy of universities.

The first vector was determined by the Republic of Kazakhstan gaining independence and sovereignty,
and the development of the education system in the context of an open economic policy. At this time, the
main steps were taken in the institutional transformation of the educational system.

At the end of the 20th century, unique international educational projects appeared in the education sys-
tem of Kazakhstan: The “Bolashak” Presidential Scholarship Program, aimed at training talented youth at the
world’s top universities (1993) [1]. This program was designed to ensure the formation of an intellectual hub
of new personnel. During these years, new laws and regulations on education were adopted. Private educa-
tional organizations began to develop in education. The educational services market began to form in a com-
petitive environment, the level of independence of universities increased. The private education sector be-
came part of the academic community, enshrined in the legislative and regulatory framework.

The second vector of expansion of the administrative autonomy of universities was defined in 2010
with the entry of the Republic of Kazakhstan into the Bologna process. According to the developed and ap-
proved “State Program for the Development of Education of the Republic of Kazakhstan for 2011-2020”, for
the first time in the legal aspect, specific planning positions on the autonomy of higher education institutions
were formulated. “The program developed the principles of autonomy of educational organizations, which
define the independence of educational, scientific, financial, international and other activities and laid the
groundwork for a gradual transition to university autonomy across the country” [2].

The third vector of obtaining the managerial independence of universities was defined in 2015 with the
adoption of the step-by-step program “The Nation’s Plan — 100 Concrete Steps”. This is noted in the “State
Program for the Development of Education for 2016-2019”. The Nation’s Plan, according to the 78th step,
defines the step-by-step expansion of the academic and managerial independence of universities and, in ac-
cordance with international practice, the transformation of private universities into non-profit organizations
[3].

In 2018, the above-mentioned development vectors were already partially implemented in accordance
with the amendments and additions to the Law of the Republic of Kazakhstan “On Education™. At this time,
the main mechanisms for the formation and expansion of the managerial and financial independence of the
country’s universities were developed [4]:

- the special status of educational organizations was legally substantiated: Nazarbayev University, as a
national and state one with the definition of features and competencies;
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- the content of educational programs that are independently determined by the university has expand-
ed;

- the step-by-step implementation of academic and managerial independence in the country’s universi-
ties has begun;

- the implementation and development of Strategic Management in educational organizations;

- the refusal of state certification of educational organizations for accreditation;

- attracting foreign specialists to the Top management of universities;

- development of an internal university education quality system;

- development of Academic Policy for universities;

- election of university rectors.

The fourth vector of development of managerial independence and autonomy of the republic’s universi-
ties is aimed at developing a plan for the Strategic Development of the Republic of Kazakhstan until 2025 to
carry out the third modernization of the country in order to implement the tasks of increasing economic de-
velopment and the quality of life of the population.

The primary objective by 2025 is to achieve high-quality, sustainable economic growth through the im-
plementation of digital innovations, the development of human capital, the enhancement of educational ser-
vice quality, and the improvement of graduates’ competitiveness in the labor market [5].

Today, special attention is paid to the development of human resources and education. The following
transitions have been identified as fundamental changes:

- from traditional educational programs to digital literacy, development of new skills and competencies
in demand in the labor market, to a balance in the distribution of human resources between regions;

- from a local focus on the level of education to increasing the demand and competitiveness of domestic
education in the international market;

- from formal education to the constant acquisition of new competencies and skills for personal devel-
opment throughout life.

Such strategic changes must be systemic and effectively supported from the institutional and legal side.

In order to implement strategic development directions, the Law of the Republic of Kazakhstan “On
Amendments and Supplements to Certain Legislative Acts of the Republic of Kazakhstan on Issues of Ex-
panding the Academic and Managerial Independence of Higher Education Institutions” was developed and
adopted [6].

The adopted normative legal act confirms important steps towards fundamental changes and additions
that were introduced simultaneously into 19 legislative acts of 4 codes and 15 laws.

When considered in its entirety, it is essential to highlight the following legal aspects, which are regard-
ed as the most fundamental. For example, the Law of the Republic of Kazakhstan “On Education” is aimed
at legal support for the implementation of the most important strategic documents for the development of
Kazakhstan in the area of responsibility of the education system, including the Strategy “Kazakhstan-2050”,
the Nation Plan 100 Concrete Steps”, “Five Social Initiatives of the President of the Republic of Kazakh-
stan”, the Strategic Development Plan of the Republic of Kazakhstan until 2025 and other documents aimed
at developing the education system.

The main direction of development of the education system is the expansion of academic autonomy of
universities. In this regard, universities have received new opportunities. The authorized body provides au-
tonomy in determining the academic load, remuneration, in the implementation of scientific research after
doctoral programs, granting academic leaves, transfer and reinstatement of students, etc. Universities with a
special status have received autonomy in developing the content of educational programs taking into account
the requirements of the State Educational Standard, as well as awarding doctoral degrees. All these changes
in universities occur with the acquisition of managerial and financial autonomy.

It is important to grant the right to commercial universities to become non-profit joint-stock companies.
In these universities, boards of directors are created, a corporate management system is created, and the op-
portunity for commercial activity is created to support their development.

For state universities, an important emphasis on independence is that accreditation services are removed
from state procurement. In this regard, universities independently select accreditation agencies to conduct the
procedure of external assessment of educational services. Therefore, the independence of universities in
choosing accreditation agencies for state educational organizations, previously noted in the Law, has become
a reality. A number of general legal measures have also been defined with this.
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For example, the transition from specialties to graduate training areas, which specifically corresponds to
the UNESCO International Standard Classification of Education (ISCED) and allows universities to respond
more quickly and adequately to the needs of the labor market. In this regard, a new type of university licens-
ing has been introduced, based on training areas.

Conclusions

Thus, the amendments and additions to the regulatory documents, together with the provisions of the
Strategic Development Plan of the Republic of Kazakhstan until 2025, are aimed at further expanding the
autonomy and managerial independence of the country’s universities. This will effectively affect the quality
of educational services, increasing the demand for higher education in the republic.
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A.b. Xymarynosa

Ka3zakcTanaarbl ;KOFapbl OKY OPbIHAAPbIHBIH ABTOHOMHUSICHIH
KEeHeNTYyIiH KYKBIKTBIK Heri3i

Makanaja >koFapbl OKY OPBIHIAPBIHBIH AaBTOHOMHSCHI MEH AEpOECTiK JAEHIeliH apTTHIPYIbIH KYKBIKTBIK
Macelieci KapacCThIPBUIFAH. 3epTTEyAiH FBUIBIMUA KBI3BIFYIIBUIBIFEl MEH MAaKCaThl 3aHHAMAIBIK JKOHE
HOPMATHBTIK TOCUINI €CKepe OTBIPHIN, pPEeCIyONUKaHBIH JKOFaphl OKY OpPBIHAAPHIHBIH JepOECTiTiH,
6acKapyIIBUIBIK JKOHE KapXKBUIBIK IepOecTiriH Ke3eH-Ke3eHMEH JaMBITYIbl 3epieney. ABTOp Makanaaa
KYKBIKTBIK OPICTi ecKkepe OTBIPHIIN, Ke3eH-Ke3eHMEH JaMyFa COUKeC OFaphl OKY OpPBIHIAPBIHBIH JAepOecTiri
MeH O0acKapyIIBUIBIK JepOecTiriH KEHEHTYHIiH MaHbI3/Ibl TETIKTepiH KeNTipreH. YChIHBUIFAaH Taciaep
Kaszakcran PecnyOnmukacsiibiH 2025 skpurra jeifinri CTparerwsulblK JaMy JKOCTapblHa CoHKec Kysere
aCBIPBUIBIN JKATKAH OCHI BEKTOPJBIH aFbIMIarbl Ke3eHIH TYXKBIpbIMIAyFa KeMekTecemi. byn yrmiHmm
JKaHFBIPTY/IBI COTTI XKy3ere achIpYABIH JKOHE jKaHA TEXHOJIOTHsIIAp MEeH HUQPIBIK TpaHchopMarys apKbUIbI
SKOHOMHKAIIBIK OCYIiH )KaHa MOJIeNIiHe KOIIYIiH MaHbI3IbI IAPTHL. Herisri 3epTTey omicTepi Tapuxu Tanaay,
JKOFapbl OKY OpPBIHIAPHIHBIH ABTOHOMHSCBHIH KEHEWTY MpOIECTePiH KOJIAHBICTaFbl KYKBIKTBIK PETTEY/I
Garanay JKOHE JaMy Ke3eHIEpiH 3epTTeyre CalbICTHIPMAIbI-AaHATUTHKAIBIK TICUI. JKyMbICTa JamMymbiy
TOPTIHII Ke3eHiHIe KO3/ENTeH >XOHE >KOCIApiaHFaH JKYHENK CTPATerdsuIbIK ©3repicTep alKbIHIaJIFaH,
COHJIal-aK JKOFapbl OKY OpPBIHAAPBIHBIH EPKIiHIIrH, AepOecTiriH jkoHe OGacKapyIIbUIBIK KSOHE KapKbUIBIK
TOYeJNCI3IIriH KeHeHTy jKarmailblHAa THIMII KYKBIKTBIK JKOHE WHCTHTYLHOHAIIBIK KaMTaMachl3 eTy
Macelesnepi 3epaeIeHreH.

Kinm ce3dep.: 6inim Gepy 3aHbl, OLIiM camachel, aBTOHOMHUSI, TOYENICI3 /K, cana MeXaHU3MIePi, IKOHOMUKAIIBIK
ecy, Oiimim Oepy cascarsl, 6acKapyIIbUIBIK epKIHIIK.
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A.b. Xymarynona

IIpaBoBbIe 0CHOBBI paclIMpeHnsi aBTOHOMHOCTH BY30B B Ka3zaxcrane

B cratpe paccmarpuBaeTcs HpaBOBOI BONPOC MOBBIMICHUS YPOBHS aBTOHOMHOCTH M CaMOCTOSITEIBHOCTH
yHUBepcuTeToB. HayuHbIH HHTEpec M Lelb NCCIEAOBAHMS 3aKII0YAeTCs] B N3YyYEHHHU ITOJTAITHOTO Pa3BUTHU
ABTOHOMHOCTH, YIIPaBJIeHIECKOH M (PUHAHCOBOH CaMOCTOSTEILHOCTH BBICIIMX Y4eOHBIX 3aBeeHHH peciyo-
JIMKU C Y9€TOM 3aKOHOJATEIbHOTO W HOPMAaTHBHOTO MOAX0/a. B craThe mpeacTaBieHb! KIIIOUEBbIe MEXaHU3-
MBI PACIIUPEHUs] aBTOHOMHOCTH U YNPaBIEHUECKOH CaMOCTOATEIBHOCTH BY30B, Pa3pabOTaHHbBIE B COOTBET-
CTBUH C IOIIATOBBIM Pa3BUTHEM U C YYETOM IIpaBOBOTO moisl. IIpeanararoTcs akTyanbHbIE MOIXOJBI, KOTO-
pble TOMOTAlT c(HOPMYITHPOBAThH COBPEMEHHBIN 3Tall JaHHOTO BEKTOpA, KOTODBI pealu3yeTcsd B paMKax
Crpareruyeckoro miaHa passutus Pecnyomuku Kasaxcran 1o 2025 roga. DTo ABISETCS BaXKHBIM YCIOBHEM
JUISL YCTICTITHOTO TIPOBEAEHHS TPEThel MOJCPHU3AINH U ITepexo/ja K HOBOI MOZIENIN SKOHOMHYECKOTO POCTa Ha
OCHOBE HOBBIX TEXHOJIOTHYECKHX ¥ IM(PPOBHIX IpeodpazoBannii. OCHOBHEIMH METOAAMH HCCIEOBaHUS 5B-
JISTFOTCSI ICTOPUYESCKUH aHaIN3, CPAaBHUTEIBHBIN aHAIN3 U aHATUTHIECKHH MOAXOMA K M3YUSHHIO ITAIoB pas-
BUTHS, a TaKKe, OLEHKA, CIOXKUBILETOCS IIPABOT0 PEryJIHPOBAaHHS IPOIECCOB PACIIMPEHUS] aBTOHOMHOCTH
BBICIINX y4eOHBIX 3aBelleHHi. B paboTe ompeneneHsl CHCTEMHBIE CTPaTETHUECKUEe U3MEHEHHs, IPEIyCMOT-
pEeHHbIE M IUIaHHUpyeMble Ha YETBEPTOM 3Talle Pa3BUTHS, a TaKKe PACCMOTPEHBI BOHPOCH 3P (PEKTHBHOTO
MPaBOBOTO M MHCTUTYIIMOHAIBHOTO 00ECIIEUeHH S B YCIOBHUSIX PacIIMpeHns: CBOOOBI, aBTOHOMHOCTH, yIIPaB-
JICHYECKOH U (MHAHCOBOI CaMOCTOSATEILHOCTH BBICIINX YIEOHBIX 3aBEICHUI.

Knrouegvie cnosa: O6pa30BaTCJ'H>HOG IpaBo, Ka4y€CTBO 06pa3013aH1/191, ABTOHOMHOCTbB, CAMOCTOATCIIBHOCTh, MC-
XaHU3MBbI Ka4€CTBa, 3KOHOMUYECKUN pocrt, 06paBOBaTCJ'IBH8.ﬂ TNOJIMTHKA, YIIPaBJICHYCCKasA cB00Oa.
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HeKOTopble BOIIPOCHI MOHATUA HCIIOJIHUTEJIBHOTO OpraHa

B nanHO# cTaThe Ha OCHOBE aHAJIM3a JICHCTBYIOLIETO 3aKOHOAAaTenbcTBa PecnyOnmuku KazaxcraH, HaydHBIX
TPYJOB Ka3aXCTAHCKHUX U 3apyOEKHBIX aBTOPOB, IPOTrPaMMHBIX JJOKyMEHTOB | J1aBBI rOCYAapcTBa paccMOTpe-
HBI IOHSATHUSI ¥ OCHOBHBIE OCOOGHHOCTH HCIIOJHUTENBHBIX opraHoB PecnyOnuku Kasaxcran. Akryanusupyer
HE0OXOJMMOCTh TEOPETHUECKOTO aHAIN3a YKa3aHHBIX BOIIPOCOB JMHAMUKA Pa3BUTHsI HOPMAaTHBHO-IIPABOBOM
OCHOBBI I'OCYJIapPCTBCHHO-YIIPABICHYECKON JEATEIBHOCTH M MOCTYIATeIbHOE JBI)KEHHE B chepe rocyapceT-
BEHHOI'O CTPOMTENbCTBA HOBOro Kaszaxcrana. OOHOBIGHHE YHPaBIAIOLIErO BO3JCHCTBUS 0O0YCIOBIHBAcT
TEOPeTHYECKOe MCCIIeOBAaHNE MOHATHS M BUJOB HCIIOMHUTENBHBIX OPTaHOB, a TAKXKe OMpeJeNIeHHe MecTa U
crer(UKY KaXkKA0TO W3 HUX B 00IIeH CHcTeMe HCIOMHHUTEIbHON BIACTH HAa COBPEMEHHOM 3Talle Pa3BUTHUS
Ka3aXCTaHCKOro oOmecTBa. B craTbe paccMaTpHBArOTCs MOJOXKEHUS AJMHHHCTPATHBHOTO HPOIETYpHO-
nporeccyansHoro koxekca Pecryomuku Kazaxcran, 3akona Pecyommku Kazaxcran «O mpaBoBBIX akTax» U
000CHOBBIBACTCSI HEOOXOAUMOCTh KOPPEKTHPOBKH HMOHSTHSI TOCYapCTBEHHOTO opraHa. Ha ocHoBe m3ydeHus
3akona PecryOmmku Kazaxcran «O MeCTHOM rocyaapCTBEHHOM YIIPABICHHH U caMOYIIpaBieHHu B Pecy6-
muke KaszaxcraH, ¥ WHBIX HOPMATHBHBIX IIPABOBBIX AaKTOB IOABEPTalOTCs HCCIEIOBAaHUIO TEOPETHKO-
HPaBOBBIE BOIIPOCHI CTaTyca MCIIOJIHUTEIBHBIX CTPYKTYP BJIaCTH Ha MECTHOM ypoBHe. OOOCHOBBIBAIOTCS Op-
TaHU3aLHOHHO-TIPABOBEIC MPEIJIOKEHNS 110 ONTHMU3ALMH 3aKOHOJATENbCTBA B TOCYIapCTBEHHOM YIIpaBie-
HHN.

Kniouesvie cnosa: ncoHUTENbHAS BIACTh, TIPABOBBIC aKTHI UCIIONHUTEIFHBIX OPTaHOB, BUABI OPTaHOB, HO-
BB Kazaxcran.

Beeoenue

AKTyalbHOCTb TeMbl HccienoBanus. [loctynaTensHoe ABMKEHHE B cepe ToCyIapCTBEHHOTO CTPOH-
TesbCcTBa HOBoro KaszaxcraHa m IuUHaMuKa pa3BUTHSL HOPMAaTHBHO-TIPABOBOW OCHOBBI I'OCYJapCTBEHHO-
YIpPaBICHYECKON AESITETHbHOCTH aKTyalU3UPYIOT TEOPETUUYECKOE OCMBICIEHHE HOBBIX IMOJUTHKO-TIPABOBBIX
peanuif. OpraHu3anMOHHAS CTPYKTYpa HCIIOJHUTEIBHOW BJIACTH NPEACTABISET COOOH COBOKYIHOCTH 3JIe-
MEHTOB, OCYLIECTBIISIONINX YIPaBICHYECKOE BO3/IEHCTBUE HA pa3iuyHble cepbl OOIIECTBEHHBIX OTHOLIE-
Huit. OHa HE CTOUT HAa MECTE U NMOCTOSHHO aJalTUPYETCs] K HOBBIM 3KOHOMHUYECKUM, MTOJTUTUYECKUM U COITHU-
QIbHBIM TpaHcopmaiusaM. He Oyner mpeyBeludeHHEM OTMETUTh, YTO UMEHHO HCIIOJHHUTEIbHBIE OPraHbI
MOJBEPraTcss MoAU(UKALMAM B IUIaHE MX CTaryca, 3a/a4 U (QyHKIUHA, KOMIOETEHIMH U 00beMa BIACTHBIX
MTOJIHOMOYHH 32 Bce ToAbl He3aBucuMoro KazaxcraHa.

CucreM000pa3yIomyM SIIPOM B OPTaHU3AIMOHHON CTPYKTYpE HMCIIOIHUTENbHOM BIIACTH SBISETCA TO-
CYIAapCTBEHHBI OpraH, IIOCPEICTBOM KOTOpOro (opMHUpyeTcsi M pealu3yercs TrocylapCTBEHHO-
ynpasJisifoliee Bo3AeHCTBHE B chepax, oTpacisax U B MaciuTabe BCEro rocynapcTsa JinOo B aAMUHUCTPATUB-
HO-TEPPUTOPHATBHBIX €TWHHUIIAX.

Lenp uccnenoBanus: aHAU3 CICU(QHUKH UCTIOJIHUTEIBHBIX CTPYKTYpP BJIACTH C YY€TOM JWHAMHKH 3a-
KOHOJIaTEJIbCTBA.

3ama4yn WCCIIEeOBAHMS: OMHPAsSCh Ha JIEHCTBYIOIIEE 3aKOHOAATEIHCTBO, MCCIEA0BATh TOHATHE TOCY-
JAPCTBEHHOT'O OpraHa; Ha OCHOBE aHAJIM3a TEOPETHYECKUX M3BICKaHWH Ka3aXCTAaHCKUX M 3apyOEKHBIX aBTO-
POB OIIPENENNTb CYIIHOCTb, XapaKTepHbIE YePThl U BUABI UCHOJIHUTENbHBIX opranoB PK; chopmynuposats
MPENIOKEHHS] U PEKOMEHIALINH B JIEHCTBYIOLIEE 3aKOHOAATEIBCTBO 110 UCCIEAYEMBIM BOIIPOCAM.

Agrop-koppecnionaeHt. E-mail: marzhan.bilyalova@mail.ru
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M.N. Bunanoea, K.C. Mycunumosa

Memoowt u mamepuanst

MeTtogmonorusi uccaeoBaHUsl ONMUPAETCSl Ha OOIIeHay4Hble (JUaJeKTHYECKUH, CUCTEMHBII) U crenu-
asibHbIE ((hOPMaTbHO-IOPUANYECKUH, CPABHUTEIBHO-IIPABOBOM) METOABI U NIPUEMBI U3YUECHHUS U aHaIM3a 3a-
KOHOJATeJIbCTBA U TIPABONPUMEHUTENLHON MPAKTHKH B cepe roCyJapCTBEHHOTO YIPABICHHUSL.

B pycne KOHCTUTYIIMOHHOH pe)OpMBI B 3aKOHOATEIbCTBO BHECCHBI H3MEHEHUS], KaCaloIINeCs cTaTyca
U TIOJTHOMOYMM MCHOMHUTENbHBIX opraHoB. IIpaBurensctBo PK HaneneHo, mpaBoM NpUHSATHS BPEMEHHBIX
[IOCTAHOBJIEHUH, UMEIOIINX CHITYy 3aKOHA, B ClIydae HaCTYMJIEHHUs KpU3UCHBIX CUTYyarui, [1].

Pacrmpens! BO3MOKHOCTH HCIIONB30BaHUS BEIOOPOB MpH (POPMHUPOBAHUH aKHMOB CEITBCKUX, MOCENKO-
BBIX, PallOHHBIX, a TAK)KE TOPOJOB 00JIACTHOIO OJUYUHEHUS.

[Ipomomxaercs: MOUCK ONTUMAIBHON CTPYKTYpPBI LEHTPAIbHBIX U MECTHBIX MCIOJIHUTEIIBHBIX OPTraHoB,
YTO MPUBEJIO0 K U3MEHEHUSIM B cTpykType IIpaBuTenscrBa.

Ykazom I'maBbl rocynapcTBa yTBEPKAECHBI KOHIENTyalnbHbIE IPHOPUTETHI Pa3BUTHS IOCYIaPCTBEHHOTO
ynpasnenus 10 2030 roga [2].

TeopeTnueckue U MpakTUYECKHE BOMPOCH OPraHU3alMOHHONW CTPYKTYpPBI FOCY/IapCTBEHHOTO yIpaBe-
Hus noapobHo paccmorpersl A.J[. KepumobiM [3] u I'.C. CanapranueBsiM [4]. OcoOeHHOCTH Ka3axCTaH-
CKOI1 CHCTEeMBI NCTIOMHUTENHHBIX opranoB uccienosan P.C. lllykmanos [5]. [IpoGmemMbl ipaBoBOW MPUPOABI
Y OpraHu3aIii MECTHOM MCTIOHUTENBbHOM BiIacT cTanu npeameTom uccnegoanus T.C. Jlonakosa [6]. Bo-
IMPOCHI KHaCCI/I(i)I/IKa]_[I/II/I HCIOJHUTCIIBHBIX OpPraHOB O6CTO$[TCJ'II>HO OCBCIICHBI BEAYIIUMHU Ka3aXCTaHCKUMU
apmuancTpatuBuctamu P.A. ITogonpuropoii [7] u A.A. TapanoBsiM [8].

AKTyasbHbIE BOIPOCH! CYIIHOCTH M MOHSATHSI TOCYNAapCTBEHHOIO OpraHa MCCIEJOBaHbI B TPyXaxX poc-
CHICKMX yueHBIX, Takux Kak B.B. Jlasapes [9; 326], C.A. ABaxwsu [10; 336] u M.B. Barnaii [11; 332].
CpaBHHUTENIBHO IPABOBOM aHAJIU3 CTATyCca UCHOJHUTEIbHBIX opraHoB Kazaxcrana u Keipreisctana npoBeaeH
K. K. [Mankei6aessm [12; 17].

Bwmecte ¢ Tem OTACJIBbHBIC aCIICKThI HCCIICAOBAaHUA, HpeI[CTaBJ]CHHOI\/'I B CTAaTheC Tp€6yIOT, Ha Hall B3TJIA0,
OTIpE/IETICHHOT0 YTOYHEHMsI B 3aKOHO/IaTeNIbCTBE, HAIPUMEP, NMOHATHE TOCYJapCTBEHHOIO OpraHa U ero BU-
OB B o0meit cucrteme ucronHuTensHOU Biactu. B Ilocmanmu Ilpesunmenta Pecrryonmku Kazaxcran K. -
K. TokaeBa Hapony Kazaxcrana gaH Kypc Ha mepes3arpy3Ky rocyJapcTBeHHOro ymnpasieHus. [lepBeiM mia-
rOM B 3TOM HalpaBJCHHWH, KaKk OTMedaeT [J1aBa rocymapcTBa, craHer TpaHcdopmarnus Kanuenspuu [pe-
MBbEP-MHUHHUCTPa B KOMIAKTHBIN anmapar llpaBurenscTBa, COOTBETCTBYIOLIMI HEPEIOBBIM CTaHIApTaM roc-
ynpasiieHus. «/leno He B cMEeHe Has3BaHHWs, a B peasibHON pedopme. Uepes onTUMH3ALUIO BEPTUKAIN LICH-
TpaJIbHBIX BEIOMCTB HGO6XOI[I/IMO CYIIECTBEHHO paCHIMPUTH ITOJIHOMOYUA MECTHBIX UCHOJHUTCIIBHBIX Opra-
HOB. DTO MO3BOJIUT NPHOIM3UTD PELICHHE HACYLIHBIX BOIIPOCOB K PErHOHAM, K Jrosimy» [13].

JlaHHBIN BEKTOP CTUMYJIHPYET TEOPETUUECKUHN aHAIN3 3aKOHOJATENbCTBA U YIIPaBICHUYECKON NPaKTHKH
C 1IEJIBIO BBIPAOOTKHY NPEIOKESHUH ¥ PEKOMEHIAIIMIA 110 X ONTHUMH3AIMU B YCIOBHIX HOBOTO Ka3axcraHa.

Pesynvmameor

C yuerom uszmenennit B Koncrurynun PecrryOnuku Kazaxcran copMmyinrpoBaHO TOHATHE HUCIIOIHU-
TEJIBHOr0 OpraHa.

Cucrema WCTIONHUTENBHON BiacTu BkimoudaeT B ceds: IIpaButensctBo PK, Ammapar IlpaBurenncTBa
PK, uenTpasbHbIe HCHOIHUTENBHBIE OPTaHbl U UX TEPPUTOPHATILHBIE OPTraHbl, aKUMAThl, OpraHbl, (UHAHCH-
pyeMble U3 MECTHOTO OIoJpKeTa, amnmapaThl aKuMOB O0JIACTH, TOpOJa peciyOIMKaHCKOTO 3HAYEHUs, CTOIH-
1IbI, paiioHa (Troposa 00JacTHOTO 3HAYEHNs), pallOHa B TOPOJIE, TOPOIa pailOHHOTO 3HAYEHHUS, CeJia, MTOCEIKa,
CEJBCKOI0 OKpYyTa.

Ilox rocynapcTBEHHBIM OpPraHOM CJENyeT MOHMMATh OPraHM3ALNIO, OCYIIECTBIISIONIYI0 OT UMEHH TOo-
cynapctea Ha ocHoBe KoHctutyrun Pecriybnuku KazaxcraH, 3aKOHOB ¥ HHBIX HOPMATHBHBIX ITPABOBBIX aK-
ToB PecniyOnmmkn Kazaxcran (yHKIWH 1M0: H3IaHUIO TIPABOBBIX aKTOB; YIPABICHHUIO U PETYIMPOBAHHIO CO-
LIUATBHO 3HAYUMBIX OOIIECTBEHHBIX OTHOLICHH; KOHTPOIIO 3a COONIO/IEHMEM YCTaHOBIIEHHBIX TOCYAapCT-
BOM IIPaBOBBIX AKTOB.

3amenuth B myHKTe 15 crathu 1 3akona PK «O MecTHOM rocymapcTBEHHOM YIIPaBICHUH U CaMOYIIpaB-
neann B PecryOnuke Kazaxctan» M Apyrux HOPMATHUBHBIX HPABOBBIX aKTaX HAUMEHOBAaHHE «TEPPUTOPHU-
aJbHBIE MOJPA3/ICICHUS MHHHCTEPCTB M BEIOMCTBY» Ha «TE€PPUTOpPHANIBHBIE OpPraHbl MHUHHMCTEPCTB U Be-
moMcTBY [14].
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HekoTopble BOMPOChl NOHATUS UCMOMNHUTENBHOIO opraHa

Hosusna

Ha ocHoBe aHamm3a JeicTBYOIIEro 3aKOHOJATENHCTBA MpemioxeHo BHectn mompaBku B AIIIIK PK
OTHOCHTEJIHFHO TIOHATHUS TOCYAaPCTBEHHOTO OpraHa.

C yueroMm m3MeHneHuid u nononHenuid B Konctutyuuu PK npennoxeno onpeneiacHue MOHATUS UCIION-
HUTEIIEHOTO OpraHa.

[IpennoxxeH nepedeHb HCIIOIHUTENBHBIX OPTaHOB C YI€TOM JIEUCTBYIOMIEr0 3aKOHOIATEIbCTBA U MTPaK-
TUYECKOW POJIHM Y 3HAYCHHUS UX B OOIICH CUCTEME UCTIOTHUTEIBHBIX OPTaHOB.

Obcyarcoenue

HcxonHoi mo3unueil 11t onpeAeaeHus] HCIIOIHUTEIBHOTO OpraHa CIIy>KUT IIOHITHE TOCYAapPCTBEHHOTO
oprana. B Hay4HO# 1 y4eOHO nHuTEepaTrype Aar0TCA Pa3HbIE ONpEeNIeHuUs, OTPAXKAIOIINE TO3UITUH aBTOPOB
Ha CYIIHOCTh M crenuduieckre MPU3HAKH STOr0 MOHATHA. B IIeoM MOXHO cKa3aTbh, YTO IMOJ TOCYAapCT-
BEHHBIM OPraHOM IIPHUHATO IMOHMMAaTh 00pa3yIOLIYI0 CaMOCTOSTEIbHYIO YacTh rocalnapaTa U HaJeJICHHYIO
MIPaBOBBIMH HOPMaMH HEOOXOAMMBIM OOBEMOM BIIACTHBIX MTOJHOMOYMH B paMKax HOPMOTBOPUYECKOU U Mpa-
BONPUMEHUTETHLHOH JESITEBHOCTH JUTS peain3aluy 3a1a4d 1 QyHKIHUH rocy1apcTaa.

B nynxre 25 cratbu 4 AIMUHUCTPATUBHOIO MPOLEAYPHO-TIpoLiecCyalbHOro Kozekca (nanee — AIIIK
PK) ompeneneno, 4To «rocyaapcTBEHHBIN OpraH — OpTaHU3aIHs TOCYJapCTBEHHON BIACTH, OCYIIECTBIIIIO-
mas OT UMEHH rocyaapcTBa Ha ocHoBaHWU Koncrurynun Pecnyonuku Kazaxcran, 3aKOHOB M MHBIX HOpMa-
THUBHBIX MTPaBOBBIX akToB PecryOnuku Kazaxcran dynkuumii mo:

- U3[JAHUIO aKTOB, OIPEACIAIOINX 0011e00s3aTeNbHbIE TPaByiia IOBEACHHUS;

- YIIPaBJICHUIO U PETYIUPOBAHUIO COLIMATIBHO 3HAUYMMBIX 0OLIECTBEHHBIX OTHOIICHHIA;

- KOHTPOJIIO 32 COOJIIOJICHUEM YCTaHOBIEHHBIX TOCYAaPCTBOM OOIIE00S3aTENbHBIX IPABIII TIOBEACHUS
[15].

ITo cmblcity JaHHOTO ONpenesieHHs Bce TpH (PYHKIMU B COBOKYIHOCTH AAlOT HaM OIpelesiCHHE rocy-
JTApCTBEHHOI'O OpraHa.

Ha nam B3rmsin, neficTByroliee omnpeenenre rocyaapctseHHoro oprana, gannoe B AINK PK, netouno
OTpaXkaeT ero MpHu3Haku. Tak, B KauecTBEe OJHOr0 M3 MPHU3HAKOB TOCYAapCTBEHHOTO OpraHa, YKa3aHHOTO B
AIIIIK PK, yka3piBaeTcs mpaBo M3JaBaTh HOPMATHBHBIE MPABOBBIE aKTHI, KAKOBBIMHU SIBJISIFOTCSI aKTHI C CO-
JepKaHueM 001e00s3aTeNbHbIX paBuil. Cleyer 3aMeTHTh, YTO PsJ] U3 MPEIyCMOTPEHHBIX 3aKOHOATEb-
CTBOM CTPYKTYP MCIIOJIHUTEJILHON BJIACTU HE HAJEJIECHBI TAKUM IIPaBOM, HAllpUMeEp, UCIOJIHUTENbHbBIE Opra-
HBI, (PUHAHCUPYEMBIE U3 MECTHOTO OIO/IKETa, TEPPUTOPUAIIbHBIE OPTaHbl MUHUCTEPCTB U BEAOMCTB, almapa-
ThI aKIMOB.

B crarbe 1 mynkra 18 3akona PK «O mpaBoBbIX akTax» 1oja HOPMOI IpaBa moApa3zyMeBaeTcs oOIie-
00s13aTeNIbHOE TPABUIIO TOBEJIEHHS MOCTOSIHHOTO WM BPEMEHHOTO XapakTepa, PacCUUTaHHOE Ha MHOIO-
KpaTHOE MPUMEHEHHE, PacTIpOCTPAHSIONIEECs] Ha MHANBHUIyaJbHO HEOIIPEIEIeHHbIM KPYT JIHUIl B paMKax pe-
T'YIIHPYEMBIX OOIIECTBEHHBIX OTHOIIECHMIA [16].

[lyHkT 25 maHHOW CTaThU TIIACHT, YTO HOPMATHUBHBIA MPaBOBOW aKT — MHCHMEHHBIA O(UIINANBHBIN
JOKYMEHT yCTaHOBJIEHHOH ()OPMBI, IPUHATHIA HA PECIyOIMKAaHCKOM pedepeHniyMe 100 YIOITHOMOUYEHHBIM
OpraHoM, yCTaHaBJIUBAIOIIMA HOPMBI MpaBa, U3MEHSIOLINN, JOTOJHAIONINHN, MpeKpallaolui Uin NIpruocTa-
HaBIIMBAaIOIINi uXx neiicteue [16].

Takum oOpa3om, o0meo0s3aTeNbHbIE paBUiia MOBEJACHUS COAEPKATCS B HOPMATUBHOM aKTe, a HEHOp-
MaTUBHBIN IIPABOBOM aKT HE 001a/IaeT TAKMM CBOMCTBOM, HE COIEPIKUT HOPMBI IIPaBa, IIOCKOJIBKY Peaiu3yeT
YCTaHOBJIEHHBIE 3aKOHOAATENHCTBOM PecryOnukn Kazaxctan mpaBa m 00S3aHHOCTH WHAMBHIYaJbHO OMpe-
JIeNICHHBIX JIML TUOO pa3bsICHSAET HOPMBI, COZIEpKAIUECs B HOPMaTUBHOM IIPABOBOM aKTE, & TAKXKE SBISCTCS
MIPABOBBIM aKTOM WHIMBHUIYaJTbHOTO MPUMEHEHHS UJIM MPABOBBIM aKTOM B 00JIACTH CHCTEMBI TOCYAapCTBEH-
HOTO TUTaHupoBanus [16].

B cratee 10 3akoHa PK «O mpaBoBBIX aKkTax» yCTaHaBIMBAIOTCS HEPAPXHS U MCUEPIBIBAIOIININ Tepe-
YEeHb T'OCYJapCTBEHHBIX OPraHOB, IPABOMOYHBIX W3/1aBaTh HOPMATHUBHBIC NPABOBBIE aKThl. ECIIM BBIYJIEHUTH
W3 3TOTO MEPEeYHs NCIOIHUTENbHBIE OPTraHbl, TO HOPMOTBOPUYECKAs EATENBHOCTD npucymia [IpaBuTenscTBy
PK (moamyHkT 4,7), MUHHCTEpCTBaM (MONMYHKT §), Be1oMcTBaM (TIOAMYHKT 9), akumaraM U akumam (I1oJ-
myskT 10) [16].

Otcroza cienyer, 4To He BCe MCIIOJIHUTEIbHbBIE OpraHbl HMEIOT IPaBO U34aBaTh HOPMATHUBHBIE IIPAaBO-
Bble akThl. Hanpumep, TepputopuanbHble oprassl (10gpa3aeeHuss) MUHUCTEPCTB U BEJOMCTB HE HaJeJICHbI
MIpaBOM H3JIaHUSI HOPMAaTHBHBIX NPaBOBBIX akTOB. Ho OHM MO XapakTepy OCYIIECTBIAEMOU NEATENbHOCTH,
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MOJTHOMOYHSM M CTPYKTYpPE OHHU MPEICTABISIOT COOOH MCIONHUTEIbHBIE OPraHbl MUHUCTEPCTB U BEZJIOMCTB
Ha COOTBETCTBYIOUIMX aJMHUHUCTPATUBHO-TEPPUTOPUAIBHBIX €AMHULAX W HAJCNICHBI NPaBOM H3JaHMS He-
HOPMATUBHBIX aKTOB. MICIIOJIHUTENBHBIE OpraHbl, JUHAHCHPYEMbIE U3 MECTHOI'O OFOJKETA, TAKKE HE UMEIOT
IpaBa U3/1aBaTh HOPMATHBHBIE MPABOBBIE aKThl. PyKOBOAUTEIN TaHHBIX OPTaHOB M3JAIOT MPUKa3bl, HOCAIINE
HEHOPMATUBHBIN XapakTep.

Ecmu cnegoBate noruke mynkra 25 craten 4 AIIIIK PK o ToM, 9T0 0ZHMM M3 IPU3HAKOB TOCYIapCT-
BEHHOT'O OpraHa JOJDKHO OBITh OCYILECTBICHHE (QYHKIMH MO M3JAaHUIO aKTOB, OMpPEeIIomuX 001eo0s3a-
TeNbHBIC TIPaBUIIA TTOBEICHHS, TO MECTHBIE HCTIOIHUTEIbHBIE OpraHbl, (UHAHCHUPYEMBIE U3 MECTHOTO OrOA-
XKeTa, TePPUTOPUANIbHBIE OpraHbl (II0Ipa3aesICHUS)MUHUCTEPCTB U BEIOMCTB HEJb3Sl CUMTATh TOCYAApCT-
BEHHBIMH Opr'aHaMM, 4TO BPSII JIU COOTBETCTBYET J1€HICTBUTEILHOCTH.

Brixon 13 gaHHOM MPOTHUBOPEUNBOI CUTYallMM HaM TPEACTABIsETCA B TOM, YTO B IIyHKTE 25 cTaThu 4
AIIIK PK HYyXHO yKa3aTb, 4TO TOCYJapCTBEHHBIH OpraH YIOJIHOMOYEH Ha OCYIIEeCTBIeHHE (YHKIHHA IO
W3JaHMIO HE aKTOB, OIIPEACIIIOINX 0011e00s3aTeNIbHbIE [IPAaBIIa IIOBEACHUS, a:

- [IPaBOBLIX aKTOB;

- YIPABJICHUIO U PETYJIUPOBAHUIO COITUAILHO 3HAUUMBIX OOIECTBEHHBIX OTHOIIICHHIA,

- KOHTPOJIIO 32 COOJIIOAEHUEM YCTAHOBJICHHBIX I'OCYIapCTBOM IIPABOBBIX AKTOB, TO €CTh KAK HOPMAaTHB-
HbIX, TaK 1 HCHOPMATHUBHBIX.

Hapsiny ¢ obmMu npu3HakaMu, TPUCYIIMMHU BCEM TOCYAAapCTBEHHBIM OpraHaM, CTPYKTYPBI UCTIOIHU-
TEJILHOW BIacTH 00NafaroT PSAOM OTIMYUTENBHBIX CBOMCTB. OpraHu3aldoHHAsl CTPYKTypa 3TOr0 BUAA roc-
OPraHOB cOUYeTaeT B cebe oTpacieBble, MEXOTPACIEBbIE U TEPPUTOPHAIBHBIE CBS3U; CYLLECTBYET YeTKas He-
papxus 3B€HbEB: HIHXKECTOSIIIUE MOTYMHSIOTCS BBIIECTOAIINM; €IMHOHAYAINE COUETAeTCsl C KOJUIErHaibHO-
CTBIO.

B Koncrurynnonnom 3akone PK «O IlpaBurensctBe Pecrydnmkn Kasaxcram» ycranosieno, uto [Ipa-
BUTCJIBCTBO PCCHy6HI/IKI/I KasaxcTan sBisieTcs KOJUIErHaJIbHBIM OopranoM, OCyHIECTBJIACT UCIOJIHUTCIbHYIO
BiacTh Pecybnuku KazaxcraH, BO3IJIaBIsieT CUCTEMY HCIIOTHHUTEILHBIX OPTaHOB U PYKOBOJAUT UX JESITEIb-
HocThIO [17]. LleHTpasnbHble HCIIOTHUTENIBHBIE OPTaHbl — MUHHCTEPCTBA, OCYIIECTBIISIOT OTPACIEBOE PYKO-
BOJICTBO JIMOO PEryJIMpOBaHHE M KOOPAWHUPOBAHUE MEXKIy OTpacisMu. BemomcTBam, BXOJSIINM B COCTaB
MHHHCTEPCTBA HAJUIEKUT OCYIIECTBIECHUE PETYIISTUBHOM, pealu3allMOHHON, KOHTPOJIbHO-HAIA30pHOM U
CTpaTeruyecKoi esITeIbHOCTH B IIpeesiaX KOMIIETEHIIMH COOTBETCTBYIOIIEIO0 MUHUCTEPCTBA.

AKHMaThl, annapaTsl aKUMOB, UCIOJIHUTENbHBIE OpTraHbl, (YUHAHCUPYEMbIE U3 MECTHOTO OIOKeTa, 00-
pa3yIoT MOACUCTEMY UCTIOTHUTEIHHOMN BIACTH HAa TEPPUTOPHUATIHLHOM YPOBHE.

HecmoTtps Ha BumoBoe pazHooOpas3ue M CIOKHOCTh BEPTHKAJIBHBIX H TOPU3OHTANBHBIX CBA3EH, 00beM
3aj1a4, QyHKIMHA ¥ MOJTHOMOYHMH KaXKJOTO M3 3BEHBEB MEPApXUUYECKON CTPYKTYpPhI HE BHI3BIBAET COMHEHHH,
4YTO CUCTEME OpraHoB HWCIIOTHUTEILHON BIACTH Impucyue €aINnHCTBO. HpI/I OTOM CJI€AYET OTMETHUTL, YTO B KO-
JIMYCCTBEHHOM OTHOIICHHUHU UCIIOJIHUTCIIbHBIC OPraHbl 3HAYUTCIIBHO IIPEBOCXOAAT APYTrU€ BETBU BJIACTH.

Bo-BTOpBIX, OTIAMYUTENBHOH OCOOEHHOCTHIO UCTIONHHUTENBHBIX OPraHOB SBJISIETCS TO, YTO UX AEATEIb-
HOCTb HOCHUT HENPEPHIBHBIA M MOCTOSHHBIN XapakTep, A 4ero UMeeTcs IITAT MOCTOSIHHBIX TOCYAapCTBEH-
HBIX CJIyXalllux 1 pa60THI/IKOB.

B-TpeTbux, LeneBbIM Ha3HAUYEHHEM HCIIOJIHUTEIBHBIX OPraHOB SIBJISIETCS OPraHU3allMOHHO-TIPaBOBOE
o0ecrieyeHne peaan3aluid HOPMAaTUBHBIX MOJIOXKEeHNH KOHCTUTYIMH, 3aKOHOB M MHBIX MPaBOBBIX aKTOB, BO
HCIIOJTHEHUE KOTOPBIX OHH MU3JAI0T, B paMKaX KOMICTCHIINU, CBOU AKTHI. B PEIYIBTATE KOHCTUTYIITUOHHBIX
IIOIPABOK BHECEHBI ONPEIEICHHBIE KOPPEKTUBBI B HOPMOTBOpUECKYr0 KomneTeHuuw IIpasurenscrBa PK.
[Tynxkt 3 craren 61 Koncrurynun PK npenycmarpuBaeT, 4yTo BBICIIMI HCTIOJIHUTENBHBIN OpraH «B Cllydae
BHeceHUs B IlapmamMeHT 3aKOHOIIPOEKTOB, MPEIyCMOTPEHHBIX YacTbi0 BTOpOi MyHKTa 2 crathu 61 KoHcTH-
Tylunuu PK, BIIpaBC€ MPUHUMATH 110 CBOIO OTBETCTBECHHOCTH BPEMCHHBIC HOPMATUBHBIC ITPAaBOBLIC ITIOCTAHOB-
JICHUs, UMEIOINE CHITy 3aKOHa, I10 BONPOCAM, YKa3aHHBIM B YacTH MEPBOM HACTOSIIErO MyHKTA, KOTOPBIE
JNEHCTBYIOT 10 BCTYIUIEHHS B CHIIy NPHUHATHIX [lapiaMeHTOM 3aKOHOB Wi 0 HenpuHATHS [lapmamenTom 3a-
KOHOBY [1].

B-ueTBepThIX, U1 IPAKTHYECKOTO OCYILECTBIECHHS YCTAaHOBIEHHBIX 3aKOHOJATENBCTBOM LIENeH, 3a1a4
1 QyHKIMHA LEHTpaJbHBIE U MECTHBIE HCIOJHUTENbHBIE OpPraHbl, FOCYJapCTBEHHBIE CIy)Kallue 00JanaloT
PactopAaUuTCIbHBIMA TTOJIHOMOYUAMU 110 OCYIIECTBJICHUIO HOpMOTBOpquKOﬁ u HpaBOHpHMeHHTeHBHOﬁ
JEeSTeTHOCTH B OTpAcisiX U cepax ympaBiIeHHS Ha OOIIEroCcy1TapcTBEHHOM U MECTHOM YPOBHSIX.

B-naTeix, B pOpMUPOBAHUN MCIIOTHHUTENLHBIX OPraHOB MPEAYCMAaTPHUBAIOTCS pa3InYHbIe OpraHU3aln-
OHHO — TIpaBOBEIe Mponeaypsl. [IpaBurenscTBo PK ob6pazyercs [pe3unentom PK, mpu a3ToM onpenencHHas
pOJIb B 3TOM IIpoliecce OTBOAUTCS HIKHEH nanare [lapiameHTa, ¢ KOTOPOH COITIacoBBIBAaeTCA KaHIUIATypa
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[Ipembep-Munuctpa PK. Jlanee I[pesuaent PK ocymecTiseT ¢GyHKIMN B OTHOIIEHWW LIEHTPAIBHBIX HC-
MTOJIHUTENBHBIX OPraHOB, a HMEHHO: IO NpeacTasicHuio IIpemMbep-MuHHCTpa yTBEpKIAET OPraHU3aLAOH-
HYI0 CTPYKTYpPY W NEPCOHANBHBIN cocTaB IIpaBUTENBCTBA, IPH 9TOM CaMOCTOSTEIPHO Ha3HA4YaeT Ha JOJDK-
HOCTH TPEX MUHHCTPOB: HHOCTPAHHBIX JIeJ1 0OOPOHBI U BHYTPEHHUX €T, a TAKXKe OCBOOOXKIAET OT JOIKHO-
CTEW WIEHOB, BXOIAIKX B cocTaB lIpaBurenscTBa. TeppuTopualbHBIE OpraHBl MUHHCTEPCTB U BEIOMCTB
00pa3yroTcs BRILIECTOALIMMHU OpPraHaMu 110 JIMHUU TOAYHMHEHHOCTH.

HcnonuutensHble OpraHbl B aIMUHUCTPAaTUBHO-TEPPUTOPHUANIBHBIX €UHHUIIAX — AKUMAaThl, alapatsl
AKMMOB, UCTIOJTHUTEJIbHBIE OpraHbl, GPMHAHCUPYEMbIE U3 MECTHOTO OoJKeTa, 00pa3yloTCsl B COOTBETCTBUH C
3aKOHOJATENBCTBOM, PETYIUPYIOIINM MECTHBIN YPOBEHB TOCYIIPABIICHUS.

Korzma pedb 3aX0QUT 0 NEPEUHCICHUH Pa3HOBHIHOCTEH MCIIONHHUTENBHBIX OPraHOB, AaBTOPAMH BBICKA-
3BIBAIOTCS Pa3HbIE MHEHUS.

Tak, mo mHeHuto A.A. TapaHoBa, K YMCIy HCIOJHUTEIbHBIX OPIaHOB, SBILIOIIUXCS CyObEeKTaMH af-
MHHHCTPATUBHOTO TIpaBa, oTHOocsATcs IlpasutensctBo PK, MuamMCcTEepcTBa, BenoMcTBa, Kanmenspus (B Ha-
crosiiee Bpemsi Annapar) [IpaBurensctBa, akumartsi [8; 52-59].

Amnanoruunoro muenust npunepxusaercs T.C. Jlonakos [6; 314-315]. TTomompuropa P.A. otmeuaer,
YTO K HCIOJHUTENBHBIM OpraHaM Hapsay ¢ IIpaBUTenscTBOM, MUHUCTEPCTBAMH, BEAOMCTBAMH, aKHMaTaMH
U JIpyTMMH OpraHaMHi Ha MECTHOM YpOBHE, CII€AyeT Take MPUYUCIUTH U FOCyIapCTBEHHBIE OPraHbl, HEMO-
CPEICTBEHHO MOJUYMHEHHBIC 1 IogoTYeTHbIe [Ipesunenty [7; 128].

MEI nmonaraeM, 4To TOCYAapCTBEHHBIE OPraHbl, HEMOCPEACTBEHHO MOJYMHEHHBIE U NToAoTYeTHBIE [Ipe-
suneHty PK, B wactHOCcTH, arenrcTBa PecnyOnmukn Kaszaxcran: mo menaMm rocymapCTBEHHOM CITY>KOBI, TIO
MPOTHBOACHCTBHIO KOPPYIIIUH, [I0 CTPATETHYECKOMY IJIAHUPOBAHMIO B peopMaM, MO 3aIIUTE U PAa3BUTHIO
KoHKypeHuuu, a Takxke KHB PK u np., Henb3s OTHOCUTE K UCIOJIHUTENBHBIM OPraHaM, IOCKOJIbKY JaHHbIE
OpTaHbl UMEIOT CBOE LIEJIEBOE HA3HAUEHHUE B OOLIEM MEXaHU3ME roCyJapCTBEHHON BIACTH M OCOOBIH c1iocod
(dbopmupoBaHUsL.

Uro kacaeTcsi TEppUTOPHATIBHBIX OPraHOB MUHHUCTEPCTB U BEJOMCTB, TO, KOHEYHO, OHH OTHOCATCS K
Pa3HOBUIHOCTSIM HMCIIOJIHUTENBHBIX OpraHoB. OJHAKO B HOPMAaTUBHBIX aKTaX MPUMEHHTENBHO K TEPPUTOPH-
aNbHBIM OpraHaM MUHHCTEPCTB M BEJIOMCTB HCIIOJIb3YETCS TEPMUH «mojpa3aeneHus». Hanpumep, B coot-
BeTcTBUM ¢ MyHKTOM 15 ctathu 1 3akona PK «O MecTHOM rocynapCTBEHHOM YIPABICHUHA U CaAMOYIIPaBIIC-
HuM B PecniyOnuke Kazaxcran» TepputopualibHOE NoApasaeeHne IEeHTPAIbHOrO roCyJapCTBEHHOI'O OpraHa
— 3TO CTPYKTYPHOE MOJPa3JeJIeHNEe [IEHTPAILHOTO UCIIOTHUTEIBHOIO OpPraHa, OCYLIECTBISIONIEE B Mpee-
JaX COOTBETCTBYIOIIEH aJMUHHCTPATUBHO-TEPPUTOPUAILHON €AMHUIIBI (DYHKIMU [EHTPAIHHOTO HCIIONHH-
TEJIBHOro oprasa [ 14].

MEI moslaraeM, 4To 3TO HE COOTBETCTBYET pEaIbHOMY HAa3HAUEHUIO 3TUX opraHoB. [loapasnenenne —
3TO COCTaBHas YacTh OpraHa, HapUMeEp OTJEN WM yNpaBieHHe. A TeppUTOPHAILHBINA OpraH sBISIETCS UC-
MOJTHUTEJIHBIM OPraHOM Ha TePPUTOPHH, 00IaJafONM COOTBETCTBYIOIIEH KOMITIETECHIIMEH U TTOTHOMOYHS-
MH, a TaKe IPaBOM W3JaHUSl HEHOPMATHBHBIX NMPABOBBIX aKTOB BO HCIHOJHEHHE (PYHKIHMH LEHTPaTIbHOTO
HCIIOJTHUTEILHOIO OpraHa, KOTOPOMY OH ITOJYMHEH MO0 BEPTHKAIIN.

O6patumcsi K TOHATHIO M BHJAM HCIOJHHUTEIBHBIX OpPTraHOB Ha YPOBHE aJMHHHCTPATHBHO-
TEPPUTOPHAIIBHBIX €IUHULI.

B cooTBeTcTBHU € 3aKOHOJATENBCTBOM, PETYJIMPYIOIIUM IPAaBOBbIE OCHOBBI MECTHOTO T'OCYJapCTBEH-
HOTO YTIPaBJICHUS U CAMOYIIPABIICHUS, «MECTHBIA MCIIOIHUTENbHBIM OpraH (aKkuMar) — KOJIJIETHATbHBIN HC-
TIOJTHUTENbHBIA OpPTaH, BO3TIIABISIEMBI aKMMOM 00JIaCTH, TOpPOJia PECIYOIMKAaHCKOTO 3HAYEHHS U CTOJUIIBI,
paifoHa (ropoza 00IacTHOTO 3HAUCHHMS), OCYLIECTBISIOUINN B MpeaesiaX CBOCH KOMIIETCHIIMM MECTHOE TOCY-
JIAPCTBEHHOE YIPABJICHUE U CAaMOYIIPaBICHNE HA COOTBETCTBYIOIIEH TeppuToprm» [14].

Taxxe B mOJAMyHKTE 5 cTarbu 1 JaHHOTO 3aKOHA JAeTCs MOHATHE WCTIOTHUTEIHHOTO Oprana, (puHaHCcH-
PYeMOro M3 MECTHOro O/pKeTa KaK T'OCYAapCTBEHHOTO YUYPEXKIEHHs, YHOJIHOMOYEHHOTO aKMMaTOM Ha
OCYIIECTBJICHUE OTACIBHBIX (DYHKIIMI MECTHOTO TOCYIapCTBEHHOT'0 YIIPABICHHS H caMoytpaBieHus [14].

Otcrona cremyeT, 4To Ha TEPPUTOPHATIEHOM YPOBHE MECTHBIMHU MCTIOTHUTEIHHBIMU OPTaHAMU SIBIISIOT-
Csl aKUMAaTbI M UCTIOJIHUTENbHBIE OPraHbl, PUHAHCUPYEMbIE U3 MECTHOT'O OIOKETa.

Cpenu HCHONMHUTENBHBIX OPraHOB 0CO00€ MECTO OTBOAWTCS TAaKOW YNPABIEHUYECKOH CTPYKType, Kak
Amnmnapar IlpaButensctBa PecryOsuku. CorjacHO HOPMATHBHOMY aKTy, OIPEACISAIONIEMY CTaTyC 3TOM
CTPYKTYPBI, OH TIPEACTABISET COOOM rOCYAapCTBEHHBIN OpPTraH, Ha KOTOPBIA BO3JIOKEHO MEKBEAOMCTBEHHOE
1 MEXOTpaciaeBoe KOOPIAUHUPOBAHHE JIEATEIBHOCTH UCIIOJHUTEIBHBIX OPIaHOB B LIEHTPE U HA TEPPUTOPHSIX
[0 BBIITOJHEHHUIO MTOPYYEHHH, OTHOCAIUXCS K Beaenuto IIpaBurenscTBa Pecrybnukm [18]. JlomkHOCTHOE
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JIMIIO, BO3IJIABIIAIONIEE JAaHHBIH OpraH, SBIAeTCs WieHOM [IpaBUTENbCTBA U YIIOTHOMOYEHO U3JaBaTh B paMm-
Kax CBOCH KOMIIETCHLIMH [IPHUKA3bl, UMEIOIE HEHOPMATUBHBIN XapaKTep.

Taxum oOpasom, Anmnapat [IpaBurenbcTBa — 3TO OAKH U3 BUAOB HCIIOJHUTENBHBIX OPraHOB. Y MECTHO
OTMETHTH, YTO [J1aBa rocygapcTBa MOJYEPKHYN 3HAYMMOCTH JAHHOTO YIIPABJIEHYECKOrO OpraHa B CBOEM
[Nocnanun mapony Kazaxcrana [13].

B cootBerctBHm co cratheit 38 3akona PK «O MecTHOM rocyaapcTBEHHOM YIPABICHUN U CAMOYIIPaB-
nennu B Pecnyonuke Kazaxcran» anmapat akuma o0J1acTi, TOpojia pecnyOJMKaHCKOTO 3HAYSHHUsI, CTOUIIB,
paifoHa (ropoaa o0JacTHOrO 3Ha4YEeHHUs), palloHa B TOPOJE OCYLIECTBIsIeT HH()OPMAMOHHO-aHATTUTHIECKOE,
OpraHU3aIMMOHHO-TIPAaBOBOC W MaTepHATLHO-TEXHUIECKOE obecrieueHne neareabHocTn akuma [14]. To ecTs,
ammapar 3aHUMaeTcsl BHYTPHOPTaHU3allMOHHBIMU BOIIPOCAMH B JICATENILHOCTH akuMa u akumara. [Iynkr 2-1
ctaths 3 3akona PK «O mMecTHOM rocynapcTBEHHOM yIpaBIeHUH U caMmoyrnpasieHnn B Pecrryonuke Kazax-
CTaH» IJIaCHUT, YTO PYKOBOAUTEIIb allapaTa akuMa 00J1acTi, TOpoAa PeCIyOIMKaHCKOTO 3HAUCHMS, CTOJIUIIBI,
patioHa (Tropoza 00JIaCTHOTO 3HAYCHMS), palioHa B TOPOJIc Ha3HAYACTCS HA JTOJDKHOCTH M OCBOOOXKIAETCS OT
OOJDKHOCTHU YIIOJTHOMOYCHHBIM JOJUDKHOCTHBIM JIMIIOM, OIIPCACIIACMBIM Hpe?;HI[CHTOM PCCHYGHI/IKI/I Kaszax-
CTaH, B TIOpsaKe, ycTaHaBnmuBaeMoM llpesunentom PecryOmuku Kaszaxcran [14]. [lyakr 4 crateu 38 yka-
3aHHOIO 3aKOHa YCTAaHABIMBACT, YTO IOJIOXKEHUE 00 ammapaTe akuMma, €ro CTPyKTypa, 3a HUCKIIOYCHHEM
CTPYKTYpBI amnmapara akuMa o0JacTi, ropofia peciryOIMKaHCKOTO 3HAYEHUS], CTOJHIIBI, YTBEPIKAAIOTCS COOT-
BETCTBYIOIIUM akumatom [14].

B nonoxenusix o0 annapare akuMa, yTBEPKAAEMbIX aKUMaTOM MPEIyCMaTPUBAETCA, YTO 3TO TOCyAap-
CTBEHHBIN OpraH, pyKOBOAUTEIb KOTOPOTO BIIPaBe W3JaBaTh NPUKa3bl, HOCSIINE HCHOPMAaTHUBHBIH XapaKTep.

Taxk, Hanmpumep, coryiacHo noanyHkTa 1 mynkTa 1 IlojoxeHus o rocy1apcTBEHHOM YUpPeXACHUU «AT-
mapatr akuMa Boctouno-Kazaxcranckoil obmacTm» rocygapcTBEHHOE yupexaeHue «Ammapar akuma Boc-
TouHO0-KazaxcTaHckoil o0macTi» SIBIIETCS TOCYAapCTBEHHBIM opraHoM PecrnyOnmukn Kaszaxcras, ocymecTs-
JSIIOIIMM PYKOBOJICTBO B cdepe obecreueHus aesTenbHOCTH akuMa Boctouno-Kaszaxcranckoii obonactu. B
COOTBETCTBHU C TIOJIOKEHUEM PYKOBOJHTENb alnapara 00JacTHOrO aKuMa MOAIUCHIBACT MTPHUKA3kl ammapara
akuMa obmactu [19].

Cornacuno myHkty 1 crateu 38-1 3akoHa PK «O MecTHOM rocynapcTBEHHOM YIpaBJICHHH U Camo-
yIpaBlicHAW» arnmapaT akuMa ropoJia paiOHHOTO 3HA4YEHUs], cela, MOCENKa, CEIbCKOT0 OKPYTa OCYIIECTBIIS-
eT Hapsly ¢ MH(POPMALNOHHO-AHATUTHYECKUM, OPraHW3alIOHHO-TIPABOBEIM U MaTEePHAIbHO-TEXHUUECKUM
o0ecriedeHneM JesITeNbHOCTH COOTBETCTBYIOLIETO aKMMa TakkKe (PYHKIIMH MECTHOTO HCIIOIHHUTEIBHOIO Op-
raHa 1o OTACJIbHBIM HaIPaBJICHUSAM (HCIIONHEHUE OFJIKETa, YIPaBIeHHE KOMMYHAIbHON COOCTBEHHOCTHIO)
Ha BBEPEHHBIX TeppuTopusix [14]. Bosrnasnser anmnapaT akuma ropoa palOHHOTO 3HaY€HHS, Cella, OCEIIKa,
CEJIbCKOT0 OKpYIa aKUM ropojia palOHHOI'O 3HAUCHMS, CeJla, IOCEIKa, CENbCKOro OKpyTa.

W3 u310KEHHOTO CleyeT, YTO anmnapaThl akHMOB JaHHOTO YPOBHsI OCYIIECTBIISIFOT HE TOJBKO BHYT-
PHOPTaHU3AIMOHHYIO JIESTeILHOCTD, HO M PsIJl BHEITHUX YIPaBICHYSCKUX (DYHKIIHIA, TOCKOJBKY CO3/IaHUE
aKMMAaToB Ha JaHHOM yYPOBHE HE IPEIYyCMOTPEHO.

W3n0:XeHHbIE MTOJIOKEHNS IeHCTBYIOIIEr0 3aKOHOAATEIbCTBA CBUAETEIBLCTBYIOT O TOM, YTO ANNapatsl
HpaBI/ITeHBCTBa PK, MCCTHBIX HCIHOJHHUTCIBHBIX OPTaHOB ABJIAIOTCA Pa3HOBUJIHOCTAMHU HCIIOJIHUTCIIBHBIX
OPTaHOB.

Bw1600b1

HcnonmHuTenbHBIM OpraH npeacTaBiseT codoi oopazyemyto IIpesnnentom PK 6o BeitecTosmumm mo
JUHUHM TOMYMHEHHOCTH OPTaHOM OpPTaHM3aIMI0 T'OCYJapCTBEHHOM BJIACTH, OCYHIECTBISIONIYIO WCIOJIHH-
TEIbHO-PACIOPSAAUTEIBHYIO, MMOA3aKOHHYIO, IOPUANYECKH BIIACTHYIO, a B NPEAYCMOTPEHHOM cTaTheil 61
Koncrurynuu PK nopsiake n 3aKk0HOATENBHYIO AESITEIBHOCTh B IPOLECCE MOBCEIHEBHOIO M HEMOCPEACT-
BEHHOTO PYKOBOJICTBA W PETYJIHMPOBAHUS 3KOHOMHYECKOW, COIMATBHO-KYJIBTYPHOM M aIMHHHCTPATHBHO-
MOJUTHYECKOH chepamu. JJaHHOE MpeyIoKeHHEe IOBTOPSIETCS B pe3y/IbTaTax UCCIEAOBAHMS.

HcnonauTensHast BETBb BIACTH MPEACTABISIET COOOH HepapXUIecKyro MOAYMHEHHOCTh U B3aUMOJCHCT-
BHE cienyronux 3BeHbeB: [IpaBurenscTtBo PK, Annapar IIpaBurenscra PK, LeHTpanbHbIE HCIIOIHUTEIb-
HbIE OpraHbI-MHHUCTEPCTBA CO BXOJAIIMMHU B UX CTPYKTYPY BEJOMCTBAaMH, TEPPUTOPHANILHBIE OpraHbl MH-
HUCTEPCTB U BEIOMCTB, aKUMAaThl, Opranbl, (PMHAHCHPYEMbIE U3 MECTHOTO OIO/IKETa, allapaTsl akuMOB 00-
JIACTH, TOPOJIa PECITyOIMKAHCKOTO 3HAYEHHS, CTOJIHIIBI, paifoHa (Topoja O00JacTHOrO 3HaY€HUs ), pailoHa B
ropoJie, ropoJa palOHHOTO 3HaYECHHs, CEJIa, TIOCEIIKA, CENBCKOrO OKpPYTa.
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[Tynakt 25 crateu 4 AIIIK PK u3n0XuTh B CleIyIONIeH peAaKuu: «rOCYIapCTBEHHBIN Opral — opra-
HU3aIUs, OCYIIECTBISIIONIAs OT UIMEHH TocyaapcTBa Ha ocHoBe KoHctuTyrun Pecyonmukn Kaszaxcran, 3ako-
HOB M MHBIX HOPMATHUBHBIX MPaBOBBIX akToB Pecny6mmku Kazaxcran gpynkuuii no:

- U3/IAHUIO TIPABOBBIX aKTOB;

- YIIPABJICHUIO U PETYIUPOBAHHUIO COITHAITEHO 3HAYUMBIX OOIIECTBEHHBIX OTHOIIICHHI;

- KOHTPOJTIO 32 COOIIIOZICHNEM YCTaHOBIIEHHBIX TOCY/IapCTBOM IPABOBBIX aKTOB.

3aMEHUTH B ACHCTBYIOIIEM 3aKOHOAATEIILCTBE HAUMEHOBAHUE «TEPPUTOPUATBHBIC TIOIPa3ICICHUS MU-
HUCTEPCTB U BEAOMCTB) Ha «TEPPUTOPUATILHBIC OPTaHBl MUHUCTEPCTB U BEIOMCTBY.
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M.N. Bunanoea, K.C. Mycunumosa

M.U. bunsnosa, K.C. MycunumoBa

ATKapyumibl OpraH yrbIMbIHBIH KeiOip Macesesiepi

Maxkamana Kaszakcran PecmyOnmkachIHBIH KOJITAHBICTaFbl 3aHHAMAchlH, Ka3aKCTAHJIBIK JKOHE IMIETENIIK
aBTOpJIApABIH FEUIBIMHE €HOCKTEpiH, MeMJIeKeT OacIIBICHIHBIH OaFJapiaMalibiK KYXKaTTapblH Tajlgay HeriziHne
Kazakcran PecryOiankachIHBIH aTKapyIIbl OpraHIapbIHEIH YFBIMBI MEH HETi3Ti epeKIIeNiKTepi 3ep/ieeHTeH.
ATtanraH MoceleNepAi TEOPHSUIBIK TYPFBIIAH Taunay KaKeTTUNir, MeMIJIeKeTTiK Oackapy KbI3METiHIH
HOPMAaTHBTIK-KYKBIKTBIK HETi3iHIH JaMmy auHaMmukacel, JKaHa KasakcTaHmarbl MEMJIEKETTIK KYpBUIbIC
CaJlaChIHJAFbl 1Irepijey KO3FalbIChl ©3¢KTi OO0JBIN OTHIP. backapymIbUIbIK BIKMAIIBIH KaHAPYbl aTKAPYIIbI
OpraHiap YFBIMBI MEH TYDJCPiH TEOPHSUIBIK 3epTTEyZi, ONapAblH OPKANCHICHIHBIH Ka3ipri Ke3eHJeri
Ka3aKCTaHIBIK KOFAMHBIH JaMyBIHAAFbl aTKapylIbl OWIIK >KyHeciHIeri OpHBIH JKOHE epeKLICTIKTepiH
alikpiHmayapl Taymam ereni. Makamaga Kaszakcran PecrmyOnmukachiHBIH & OKIMIITK —PACIMIIK-TIPOIECTIK
kogekci, «KyKBIKTBIK akTinep Typansl» Kazakcran PecryOmikacsIHBIH 3aHBIHBIH eperkeriepl KapacThIPBUIBI,
MEMJIEKETTIK OpraH YFBIMBIH HAaKTBUIAyJAbIH KakeTTimri HerismenreH. CoHeiMeH Karap «Kasakcran
PecnyOnukachIHAaFbl JKEPTUTIKTI MEMIICKETTIK 0ackapy »oHe ©3iH-e31 Oackapy Typaisl» KaszakcraHn
PecnyOnukaceiHbIH 3aHBIH, €3r¢ J1¢ HOPMATHBTIK KYKBIKTBIK AaKTiIepAi 3epAeriey HeTi3iHAe >KEepriliKTi
JeHreaeri arkapymsl OWIIK KYphUIBIMOAPBIHBIH ~MOPTEOECIHIH TEOPUSUIBIK-KYKBIKTHIK —MOceJenepi
3epTTeNreH. MeMIIeKeTTiK OacKapyAarbl 3aHHAMAaHBl OHTAiaHIBIpy OOWBIHINA YHBIMIACTBHIPYIIBUIBIK-
KYKBIKTBIK YCBIHBICTAp HEri3/IeIreH.

Kinm ces30ep: aTkapyuibl OWIIIK, aTKapyIIbl OpraHaapblH KYKBIKTBIK aKTijepi, OpraHaapablH Typiiepi, KaHa
Kazakcran.

M.1. Bilyalova, K.S. Musilimova
Some issues of the concept of an executive body

This article examines the concept and main features of the executive bodies of the Republic of Kazakhstan
based on the analysis of the current legislation of the Republic of Kazakhstan, scientific works of Kazakh and
foreign authors, and program documents of the Head of State. The necessity for a theoretical analysis of these
issues is highlighted, along with the dynamics of the development of the normative-legal framework of public
administration activities and the progressive movement in the field of state-building of the new Kazakhstan.
The renewal of managerial influence necessitates a theoretical study of the concept and types of executive
bodies, as well as the identification of the role and specific characteristics of each of them within the overall
system of executive power at the current stage of Kazakhstan’s societal development. The article reviews the
provisions of the Administrative Procedural-Processual Code of the Republic of Kazakhstan and the Law of
the Republic of Kazakhstan «On Legal Acts,» substantiating the need to adjust the concept of a state body.
Based on the study of the Law of the Republic of Kazakhstan «On Local Government and Self-Government
in the Republic of Kazakhstan» and other regulatory legal acts, theoretical and legal issues of the status of ex-
ecutive authorities at the local level are being studied. Organizational and legal proposals for optimizing leg-
islation in public administration are substantiated.

Keywords: executive power, legal acts of executive bodies, types of bodies, new Kazakhstan.
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The legal regulation of climate policy in the field of greenhouse gas emissions: global
challenges and ways of adaptation of Kazakhstan

The article focuses on examining the legal framework governing climate change and ecosystem protection,
highlighting both international and national strategies. Key global agreements, such as the UN Framework
Convention on Climate Change and the Paris Agreement, as well as Kazakhstan’s legislative measures aimed
at reducing greenhouse gas emissions and fostering sustainable economic growth, are analyzed. Particular
attention is given to Kazakhstan’s efforts to meet international commitments, including the introduction of an
emissions trading system, the establishment of carbon budgeting standards, and the development of
environmental regulations. The study aims to explore the challenges Kazakhstan faces in adapting to climate
change and the role of legal norms in promoting green technologies and sustainable development. The
research methodology combines legal analysis, a comparative approach (examining international and national
contexts), analysis of empirical data, and evaluation of policies and laws regarding their environmental
impact in Kazakhstan. The authors underline the necessity of robust legal frameworks in climate policy to
achieve sustainable development, enhance energy security, and ensure social equity. The conclusion
highlights the importance of refining legislation to reduce greenhouse gas emissions and facilitate the
transition to a low-carbon economy, contributing to the effective realization of sustainable development goals
and emission reductions.

Keywords: environment, environmental law, international standards, the right to a healthy environment, state
waste regulation, waste emissions, greenhouse gas emissions, climate change legal regulation, environmental
harm mitigation, liability for waste management violations, emissions trading system, free quotas.

Introduction

One of the most pressing issues of our time is the protection of the environment and the responsible use
of natural resources. Nature forms the foundation of human existence, supplying essential material, energy,
and spatial resources. Humanity relies on water, soil, air, biodiversity, land, and renewable energy sources
such as solar power, wind, and tidal currents. Beyond serving as a source of resources for living and leisure,
nature acts as a sink for emissions and waste, underscoring the critical need for its preservation to ensure a
sustainable future.

As part of the global community, Kazakhstan cannot independently address the challenges posed by
climate change. Without clear legal frameworks and robust international agreements to curb greenhouse gas
emissions, the consequences of global warming, such as rising sea levels, extreme weather events, and loss
of biodiversity may become irreversible.

To effectively adapt to climate change, it is essential to establish strong legal regulations and reliable
indicators for monitoring air temperature, precipitation, and greenhouse gas emissions. Kazakhstan collabo-
rates with the international community to regulate these areas by enacting laws and creating targeted plans.
For example, climate change was a central topic during the 28th session of the UN Conference, where
agreements were reached to reduce reliance on fossil fuels, including coal, oil, and gas. The extraction of
these fuels is a significant source of greenhouse gas emissions, which harm the environment.

In its efforts to transition towards lower emissions in the energy sector and enhance energy efficiency,
Kazakhstan faces several challenges. These include outdated thermal power plant infrastructure, insufficient
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implementation of mixed financial instruments to support green business projects, and underutilization of
renewable energy technologies.

This study focuses on analyzing international climate policy documents related to greenhouse gas emis-
sions while examining the legal aspects and adaptive measures within Kazakhstan’s legislation to address
global climate challenges. International standards and commitments promote global cooperation and enhance
global responsibility to address climate challenges.

The world community refers to the following documents that take into account the global nature of
climate change:

- The UN Stockholm Declaration of June 16, 1972 on the problems of the human environment;

- UN General Assembly resolution 44/228 of December 22, 1989 on the United Nations Conference on
Environment and Development;

- Resolutions 43/53 of 6 December 1988, 44/207 of 22 December 1989, 45/212 of 21 December 1990
and 46/169 of 19 December 1991 on the protection of global climate for the benefit of present and future
generations of mankind;

- The 1985 Vienna Convention for the Protection of the Ozone Layer and the 1987 Montreal Protocol
on Substances that Deplete the Ozone Layer, as amended and amended on June 29, 1990;

- The United Nations Framework Convention on Climate Change of May 9, 1992. (Kazakhstan ratified
the Convention on 05/17/1995);

- Kyoto Protocol to the United Nations Framework Convention on Climate Change (UNFCCC) dated
December 11, 1997 (date of ratification of the Kyoto Protocol 19.06.2009);

- General Assembly resolution 70/1 of September 25, 2015. Transforming our world: The 2030 Agenda
for Sustainable Development (Kazakhstan ratified the Paris Agreement on 12/06/2016).

These and other important documents laid the foundation for stimulating activities in areas of great
importance to humanity and the planet.

In accordance with the principles and provisions of international documents and standards, as well as
the 2030 Agenda for Sustainable Development, States have adopted new global goals (17 goals for
transforming our world) in the field of sustainable development. Thus, the program of global actions of
people and the planet in the XXI century was proclaimed. Where the fight against climate change and
environmental protection are a kind of call to action to eliminate poverty in the world, emphasizing the
urgent need for “greening” (that is, the implementation of projects in accordance with socio-environmental
standards in the field of environmental and social obligations) of these goals. At the same time, States have
the right to determine their environmental and development policies. At the same time, States must be held
accountable for their actions that harm the environment.

Cooperating with the international community, our republic in responding to climate change has
adopted the Environmental Code of the Republic of Kazakhstan [1]. Based on current legislation,
environmental standards, management goals and priorities are being developed, taking into account
economic and social costs.

The main instrument for the implementation of countries’ commitments to limit and reduce greenhouse
gas emissions into the atmosphere is the nationally determined contributions of countries to climate change
mitigation.

The stated climate goals serve as a guideline for the development of domestic national legislation
designed to ensure the achievement of these goals through the adoption of appropriate public policies and
mechanisms. As the ONUYV is revised and emission reduction targets are tightened in accordance with the
Paris Agreement, measures may be revised. To achieve the goals, the authors investigated the requirements
of international acts and regulations, as well as their relationship for their adaptation to legislation in the field
of ecology.

It is difficult to overestimate the importance of legal regulation of climate control, since it plays a key
role in ensuring sustainable development, protecting ecosystems and minimizing the negative impact of
human activities on the climate.

Without clear legal norms and international agreements aimed at reducing greenhouse gas emissions,
global warming can lead to irreversible climate changes, including sea level rise, extreme weather events and
loss of biodiversity. The adopted laws are constantly being updated, nationally determined deposits are being
tightened (according to the norms of the Paris Agreement, deposits should be updated every 5 years) and
requires constant systematization and improvement of mechanisms for the implementation of best practices.
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Methods and materials

Nature is a shared heritage of humanity, and the global community endeavors to address the challenges
of the climate crisis through coordinated efforts and effective solutions. The article, dedicated to the legal
regulation of climate change, employs a comprehensive approach that integrates international and national
legal frameworks, with a focus on the specific legislative measures of the Republic of Kazakhstan.

The analysis of international agreements involves a systematic examination of global treaties such as
the UN Framework Convention on Climate Change and the Paris Agreement, exploring their provisions, re-
quirements, and the influence of these commitments on national legislation.

In studying Kazakhstan’s national legislative initiatives, the article employs a legal analysis of current
laws and regulations to evaluate their effectiveness in achieving climate-related objectives. This assessment
highlights strengths and areas needing improvement within the existing framework.

To explore the challenges and barriers to adaptation, the study identifies critical obstacles faced by Ka-
zakhstan in addressing climate change. These include underdeveloped infrastructure for adopting green tech-
nologies, insufficient legal support, and weak coordination between government institutions and the private
sector.

The empirical method assesses Kazakhstan’s environmental indicators, including greenhouse gas emis-
sions, ecosystem health, and population well-being. This evaluation is grounded in data from governmental
sources and reports by environmental organizations, providing a data-driven perspective on the state of the
environment and progress toward climate goals.

Results

This study examines the international and Kazakh legal frameworks, along with measures implemented
to address climate change and protect ecosystems, with a focus on the legal regulation of greenhouse gas
emissions.

As part of its commitments under the Paris Agreement, Kazakhstan is actively evaluating its existing
systems for measuring and reporting the outcomes of initiatives aimed at adapting to and mitigating the
effects of climate change. Achieving carbon neutrality in the current century necessitates robust and
consistent legal oversight of greenhouse gas emissions. The demand for a clear and comprehensive
legislative framework to facilitate the implementation of international agreements is becoming increasingly
urgent. Global warming and climate change demand prompt action, requiring collective efforts and
adherence to timely and effective legal measures.

Today, Kazakhstan has a Strategy for achieving carbon neutrality of the Republic of Kazakhstan until
2060.

Kazakhstan is guided by the following principles for the implementation of the Strategy:
purposefulness, unity and integrity; feasibility, fairness of transition; circular economy; phasing; openness
and interaction with society; rationality (balance). All actions should be based on a set of these principles and
contribute to achieving carbon neutrality goals by 2060.

The Ministry of Ecology and Natural Resources of the Republic of Kazakhstan (MENR RK) is the
responsible body for conducting an inventory of greenhouse gases in the Republic of Kazakhstan. In
accordance with the obligations of the Republic of Kazakhstan under the UNFCCC (United Nations Frame-
work Convention on Climate Change), as well as in accordance with the Environmental Code of January 2,
2021, the MENR of the Republic of Kazakhstan annually prepares a national report on the emission
inventory for industrialized countries [2].

On an annual basis, States provide information to the secretariat (Bonn, Germany) of the Kyoto
Protocol and the body monitors compliance by States with their emission obligations [3].

These registries, in addition to accounting for unit stocks, take into account emissions trading, forming
the basic infrastructure for the carbon market. The registry system ensures transparency and the ability to
hold Parties accountable. The system also brings together key actors from various sectors and directions to
increase climate ambitions and intensify action, stimulating even more meaningful steps.

In order to achieve low-carbon neutrality, the state needs to continue the following steps:

- to provide a legislative and institutional environment that meets the requirements of international
agreements and takes into account the specifics of the national foundations and infrastructure of the country;

- create incentives for the modernization of existing industrial facilities by attracting international
private investment in the decarbonization process;
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- motivate private businesses by providing targeted support measures to socially vulnerable groups of
the population;

- to introduce new information technologies for the control and monitoring of emissions at the national,
sectoral and regional levels to digitalize the process;

- to implement advanced international standards in all sectors of the economy in order to make the
transition to alternative and renewable energy sources (for example, reducing fuel and energy consumption,
switching to ecological modes of transport, etc.).

Discussion

At first glance, the solutions may seem obvious, but problems arise when they are implemented. Many
of these problems are related to the correct definition of the mechanisms of interaction between the state and
citizens. That is, the adoption by the state of all necessary laws in the field of sustainable development shows
insufficiency, therefore it should include such works as bringing legislation to the level of awareness of
everyone, constant promotion of educational programs, continued active introduction of innovative
technologies and methods in the field of sustainable economic growth and tougher liability for violations of
legislation [4; 18].

Within the framework of the Paris Agreement, Kazakhstan is obliged to report on its nationally
determined climate contributions and on its long-term development strategies with low greenhouse gas
emissions after 2020.

Within the framework of the Paris Agreement, Kazakhstan has committed itself to reducing greenhouse
gas emissions from 1990 levels (386.3 million tons) by 15 % (an unconditional goal) by 2030 (328.3 million
tons). At the same time, according to the Strategy, there is a conditional goal — provided that international
support is received to decarbonize the economy by reducing emissions by 25 %. More than 70 % of all
greenhouse gas emissions come from the fuel and energy sector of Kazakhstan [5].

From February 16, 2005 (entered into force) under the Kyoto Protocol countries must limit and reduce
greenhouse gas emissions in accordance with agreed national commitments.

The high level of greenhouse gas emissions in the energy sector is explained by the significant use of
fossil fuels, which in 2020 accounted for 97.9 % of the total primary energy, while the share of alternative
energy sources did not exceed 1.4 % [6].

Among the main tools to achieve the goal of the commitment to reduce emissions under the Paris
Agreement is the National Emissions Trading System (ETS). The STV was implemented in stages: the first
phase began in 2013 [7] — marked the beginning of the implementation of decarbonization measures; during
the second stage in 2014-2015 [8] quotas were sold on the stock exchange for the first time. In 2015, the 3rd
National Plan for the Allocation of quotas for Greenhouse Gas Emissions was developed. In 2016, the
system had to be suspended in terms of quota allocation to make improvements. The third trading period of
the ETS after the introduction of comprehensive amendments was launched on January 1, 2018 [9].

To date, the Kazakh national system reflects 43 % of the total national greenhouse gas emissions (in the
metallurgical, electric power, oil and gas, chemical, mining, as well as in some (related to the production of
building materials such as cement, brick, lime) manufacturing industries).

Since March 28, 2022, the “Rules of state regulation in the field of greenhouse gas emissions and
removals” have been in force in the Republic of Kazakhstan [10].

In accordance with Article 286 of the Environmental Code of the Republic of Kazakhstan [1] in our
country, the carbon balance should not exceed the allowable amount established for the carbon budgeting
period (5 consecutive calendar years). The carbon budget determines the volume of quota-based and non-
guota-based greenhouse gas emissions.

It is important to note that carbon quotas are currently provided to enterprises free of charge within the
framework of the National Plan. In practice, allocated quotas often exceed production volumes and
exceeding quotas does not encourage them to develop projects aimed at reducing greenhouse gas emissions.

In the statistical collection provided by the Bureau of National Statistics of the Agency for Strategic
Planning and Reforms of the Republic of Kazakhstan for 2018-2022, environmental costs show an increase:
in 2018 — 302,177,008 tenge, in 2019 — 420,392,105 tenge, in 2020 — 384,015,734 tenge, in 2021 —
416,955,575 tenge, in 2022 — 444,514,269 tenge.

But despite the annual increase in expenses, the company is slowly moving from the budget to
environmentally innovative projects.
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In 2018 — 84, 2019 — 72, 2020 — 65, 2021 — 88, 2022 — 97 enterprises took steps in the field of
sustainable development, reducing the share of projects and products on greenhouse gas emissions.

Based on these and other indicators, the average life expectancy shows an increase: in 2018 — 73.15
years, in 2019 — 73.18, in 2020 — 71.37, in 2021 — 70.23, in 2022 — 74.44 [11].

The operator of the carbon unit trading system in the Republic of Kazakhstan is JSC Zhasyl Damu. In
order to ensure the functioning of the carbon unit trading system in the republic, the organization forms the
state register of carbon units. The services of the carbon unit registry are provided through a personal
account through an electronic digital signature. That is, Kazakhstani companies and individuals can register
without hindrance. But foreign companies and individuals do not always have the opportunity to come to our
country and get access to this portal, which creates barriers to investment.

Emissions trading is becoming increasingly important worldwide as a suitable tool to combat climate
change. However, in the absence of a global carbon market, unilateral carbon policies may eventually lead to
carbon leakage, especially since carbon prices will rise in the future to achieve more ambitious emission
reduction goals [12].

Industrial enterprises bear a significant share (92.8%) of environmental protection costs in line with the
obligations set by the Paris Agreement. The statistical collection contains data on many indicators, and it can
be argued that improvements in greenhouse gas emissions have a positive effect on public health to varying
degrees. Due to the rapid heating of our planet, weather conditions change over time and the natural balance
is disrupted, creating great risks for people and harming public health.

Environmental factors claim the lives of about 13 million people every year. Changing weather
conditions lead to the spread of diseases, and extreme weather events increase mortality and complicate the
work of health systems [13].

Kazakhstan’s legal path to a sustainable energy future is linked to global cooperation in the field of
adaptation to climate change. Using only a national carbon trading system or the inability to enact specific
laws may prevent emissions from being reduced to the target limit, leading to an increase in global
temperatures above 1.5 °C.

Despite the global measures being taken to combat climate change, everyone can make a personal
contribution to reducing greenhouse gas emissions. For example, residents can reduce food waste or occa-
sionally refrain from using their personal cars. Such actions help not only to support the efforts of legislators
to tighten environmental standards, but also facilitate the transition to new legislative changes.

Conclusions

The study highlights that legislative measures undertaken by the state to reduce greenhouse gas
emissions have the potential to address not only issues related to air temperature, precipitation, and emissions
but also to positively impact various aspects of human life. These initiatives, foremost, contribute to
enhancing public health and overall well-being.

International frameworks such as the UN Framework Convention on Climate Change, the Paris
Agreement, and the Kyoto Protocol serve as foundational mechanisms for coordinating global actions. On
the national level, legislative tools like Kazakhstan’s Environmental Code and greenhouse gas accounting
systems ensure the effective implementation of these international obligations.

Comprehensive progress indicators suggest Kazakhstan is increasingly prepared to adopt adaptive
measures. However, the country’s carbon market policies and related legislation must evolve to encourage
enterprises to actively reduce greenhouse gas emissions. This requires the continuous refinement of
environmental legal norms, informed by emerging data and insights in this domain.

Systematic reforms encompassing investment, technical regulation, and legal frameworks, particularly
in key economic sectors, are essential to advancing emissions reductions and addressing climate change
challenges.

Clear and stable legal frameworks in climate policy enhance predictability for private investors,
fostering the development of green technologies and promoting investments in circular and sustainable
development practices. This approach supports the transition to a low-carbon economy, strengthens energy
security, and advances social equity in the face of a changing climate.

The legal regulation of climate control transcends mere ecosystem protection; it is a critical instrument
for ensuring security, driving sustainable economic growth, and fostering international cooperation in the
fight against climate change.
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COHJAil-aK TApHMKTIK Tra3[ap WIbFAPbIHABUIAPBIH a3aiTyFa JKOHE TYPaKThl SKOHOMHKAIBIK ecyre
OarpiTTanran Kasakcran PecrmyOnukachlHBIH 3aHHaMalblK OacTamanapbl KapaiaraH. llIbFapbIHAbUIApIBIH
cay/a XyHeciH, KeMipTeri OIO/KETiHIH HOpPMaJapblH JKOHE 3KOJOTHSUIBIK CTaHIApTTapAbl AaMBITYABI Koca
IFaHa, XaJBIKApAJIBIK MiHZETTeMeNepal opbelHaay yiniH KaszakcraH KaOBUIIAWTBHIH HIapanapra epeKiie
Haszap ayaapbuiajibl. 3epTTEeyAiH MaKcaThl — KIMMATTHIH ©3repyiHe Ocehimieny MmpoleciHae eNIiH alabHIa
TYpFaH KHUBIHIBIKTApJbl, COHJANH-aK <OKachU» TEXHOJIOTHSIAP MEH TYPAaKTHl JaMyIbl BIHTATaHIBIPYIarbl
KYKBIKTBIK HOpMaJapJblH epeKIIeNiKTepiH 3epaeney. 3epTTey MakKcaThlHa KOJI JKETKI3y VINIH KYKBIKTBIK
TangayablH, CalbICTRIPMAbl TOCUIAIH (XalbIKapalbIK JKOHE YITTHIK KOHTEKCTED), AEePEKTepAl IMIUPUKAIBIK
TalgaylblH JKOHE cascaT IEeH 3aHHaMaHbl oJapablH Ka3akCTaHHBIH SKONOTHSIBIK SKarnailblHa ocepi
TYpFhICBIHAH OaranayqplH YHleciMi CHSAKTBI Makaja oIicTepl TaHAalgbsl. ABTOpJiap TYpPAKThl AaMy[bl
KaMTaMachl3 €Ty, HHEPreTUKANbIK KayilCi3AiK MeH ONeYMETTIK ONUIETTUIKTI apTTBIPY YILUiH KIMMATTBIK
cascaT CaJachIHIAFbl HAaKTHl KYKBIKTHIK HOpMaJapIblH MaHBI3IBUIBIFBIH aTanm Kepcereni. KopbITHIHABIIA
TYpaKTHl JaMy MaKcaTTapblHa HEFYpJibIM THIMII KOJ JKETKi3y J>KOHE IIBFApbIHABIIAPILI a3aiiTy yIIiH
MAapHUKTIK Tra3jap IIBIFapBIHIBUIAPEIH a3aiTyFa JKOHE TOMEH KOMIpPTEKTi SKOHOMHKAara KeIIyi KOoJmayra
OarbITTANFaH 3aHHAMAHBI KETUTIIPY KaXXeTTilirine 6aca Ha3ap aymapasisl.

Kinm coe30ep: xopmiaraH opTa, SKOJOTHSUIBIK 3aHHAMa, XalbIKapalblK CTaHIAPTTap, KOJNAilIbl KopIIaraH
opTara KYKBIK, KQIABIKTapIbl MEMICKETTIK PETTey, KaJJIBIKTap IIbIFApPbIHABUIAPHI, MApPHUKTIK KAJIBIKTAp
IIBIFAPBIHABUIAPBI, KIMMATTBIK ©3TepiCTEepAl KYKBIKTBHIK pETTey, KOpLIaFaH OpTara B3USHIbI a3ailTy,
KaJIJBIKTApMEH JKYMBIC 1CTEY CalachIHAAFbl HOpMaiapasl Oy3FaHbl YIIiH KayalmKepIIUIiK, IIBFapbIHAbLIapFa
KBOTAaJap cayJachl )Kyiieci, Terin KBoTaap.

A. A6auxamu, JI. PyctembekoBa

IIpaBoBoe peryiupoBaHue KIUMATHYECKOH MOJUTHKH B 00J1aCTH BHIOPOCOB
NMAPHUKOBBIX I'a30B: I7100aJbHbIe BHI30BBI M MyTH agantaunu Kazaxcrana

CraThs MOCBALICHA aHAIU3Y IPABOBOTO PETYIMPOBAHUS B OONACTH M3MEHEHHUS KIMMaTa W 3aIIUTHl HKOCH-
CTEM C aKICHTOM Ha MEKAYHAPOAHBIEC M HAIMOHAIBHBIC MTOIX0ABl. PaccMOTpeHBI OCHOBHBIE MEXIYHAPOIHbIC
coryamenus, Takue kak Pamounas xonBenuuss OOH 00 u3meneHnn kimuMmara u [laprkckoe cornamenue, a
TaKkKe 3aKOHOJATeNIbHble MHUIUATUBE PecnyOmiku Ka3zaxcTaH, HampaBlieHHBIE HA COKpAIeHHE BHIOPOCOB
MapHUKOBBIX I'a30B M 00eCHeYeHHe YCTOHYMBOrO SKOHOMHYECKOro pocta. Ocoboe BHHMaHHUE YIEJICHO Me-
paM, MPUHHUMAEMBIM TOCYIAPCTBOM Il BBIMOJHEHUS MEXKIYHAPOIHBIX 00S3aTENbCTB, BKIIOYAS CHCTEMY
TOPrOBJIY BBIOPOCAMH, pa3BUTHE HOPM YIJIEPOJHOTO OIOJDKETa M 9KOJOTHUecKue ctanaapthl. Llenbio uccie-
JIOBaHUs SIBJIIETCS U3YyYEHHE BBI30BOB, C KOTOPBIMH CTAJIKMBAETCs CTpaHa B IIPOLECCe aJalTalui K U3MEHe-
HUIO KJIMMarTa, a TaKkKe BBIIBICHHE 0COOEHHOCTEH MPABOBBIX HOPM, CTUMYJHMPYIOIIUX «3EJICHBIC» TEXHOIO-
TUH U YCTOWYHBEIE Pa3BUTHUS. [ TOCTIDKEHMS LeNei HecliefoBaHus ObUTH BBIOPAHBI METOJIBI CTaThH, KOTO-
pBIE MIPEICTABIAIOT cOOOW cOUeTaHHE MPABOBOTO aHAIN3a, CPABHUTEIBHOTO MOAXOAa (MEXIYHAPOIHBIA U
HaIMOHANBHBIA KOHTEKCTHI), SIMITUPUIECKOTO aHaJIM3a NAaHHBIX M OIECHKU MOJHUTHUKH W 3aKOHOIATEIHCTBA C
TOYKHU 3pEHHS MX BIHSHUS Ha DKOJOTHYECKYIO cuTyalmio B Kasaxcrane. ABTOpPHI IOAYEPKUBAIOT BAXKHOCTH
YEeTKUX MPABOBBIX HOPM B 00JIACTH KITMMATUYCCKOW MOJUTUKY JJIs 00CCIIeUeHHs YCTOMYHMBOTO Pa3BUTHUS, T10-
BBIIICHNUS YHEPTETHYECKOIT 0€30MaCHOCTH U COLIMAILHON CIPaBEJIMBOCTH. 3aKIIOUeHHE aKI[EHTHPYeT HeoO0-
XO/IMMOCTh COBEPLICHCTBOBAHUS 3aKOHOJATENILCTBA, HAIIPABJICHHOTO Ha CHW)KCHHE BBHIOPOCOB MapHHUKOBBIX
ra3oB U MOJJIEPKKY Mepexo/ia K HU3KOYTIIepOoAHOI SKOHOMHUKeE Juisl Oojiee 3 GEeKTHBHOTO JTOCTHIKEHUS LieNer
YCTOWYMBOTO Pa3BUTHUS U CHIKCHHUS BEIOPOCOB.

Kniouesvie cnosa: okpyxaromasi cpena, SKOJOTHUECKOE 3aKOHOJATEIbCTBO, MEKTYHApPOJHBIE CTAHIAPTEL,
MpaBo Ha ONATONPUATHYIO OKPYKAIOUIYIO Cpely, TOCYAapCTBEHHOE PEryIHpPOBaHHE OTXOJOB, BEIOPOCH OT-
XOJI0B, BBIOPOCHI NMApHUKOBEIX OTXOMOB, MPaBOBOE PETYIMPOBAHNC KIMMATHISCKHX M3MEHEHHH, CHIDKEHHE
Bpela OKpYy’Karolleil cpeqie, OTBETCTBEHHOCTh 32 HAapyILIEHHE HOPM B 00J1acTH 0OpalieHus: ¢ OTXOIaMH, CHUC-
TeMa TOProBJIM KBOTaMH Ha BBIOPOCHI, OECIIIATHBIC KBOTHI.
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Features of granting temporary protection status in European Union countries:
a comparative legal analysis

This article is devoted to a comparative legal analysis of the granting of temporary protection status in Euro-
pean Union countries. In the context of modern migration crises caused by armed conflicts, the need for ef-
fective refugee protection mechanisms becomes a priority for states. The article examines the historical con-
text of the adoption of Directive 2001/55/EC, its long-term inactivity, and its subsequent application to
Ukrainian citizens. Particular attention is paid to the practice of implementing temporary protection in EU
countries, including urgent legislative initiatives and political decisions aimed at ensuring stability for dis-
placed people. The extension of temporary protection status for Ukrainian citizens until 2026 is analysed,
along with its legal basis and impact on European migration policy. The article notes that the extension of
temporary protection is based on the political will of EU countries, allowing them to avoid bureaucratic com-
plexities and guarantee support for refugees in the face of continued military threats. This mechanism is con-
sidered an effective humanitarian response tool, ensuring the protection of Ukrainian citizens and contribut-
ing to legal harmonization within the European Union.

Keywords: European Union law, rights of displaced persons, temporary protection, human rights, refugees.

Introduction

The topic explored in this article, namely the features of granting temporary protection status in Euro-
pean Union countries: a comparative legal analysis is extremely relevant in modern conditions due to several
key factors. One of the main factors is the large-scale forced migration processes. Over the past decades, the
European Union has faced multiple migration crises, including: the Syrian crisis (2015-2016), during which
over 1 million refugees arrived in the EU, and the second crisis related to the consequences of crisis in
Ukraine (2022—present), when over 4 million Ukrainians received temporary protection in Europe. These
events have highlighted the need for an effective protection mechanism for individuals forced to flee their
countries.

Directive 2001/55/EC on “minimum standards for giving temporary protection in the event of a mass
influx of displaced persons and on measures promoting a balance of efforts between Member States in re-
ceiving such persons” was adopted in 2001 following mass population displacements in Europe due to armed
conflicts in the Western Balkans, particularly from Bosnia and Herzegovina and Kosovo. Since its adoption
in 2001, this Directive had never been activated. This system was implemented for Ukrainian citizens.

Methods and Materials

The methodological procedures for the study of this issue are general scientific and special methods of
scientific knowledge. The dialectical method of scientific knowledge made it possible to identify and charac-
terize the problems of protecting the rights of Ukrainian citizens to get temporary protection status in the EU
countries. The application of the comparative law method made it possible to compare obtaining temporary
protection in different EU countries. A comprehensive literature review allowed us to determine the state of
research on the issue in Ukraine and other countries. The formal logic method resulted in ways to overcome
the problem.
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Results

The analysis of European and international legislation indicates that residents of Ukraine can stay in the
EU under three main conditions: as a tourist, by applying for refugee status or international protection, or by
obtaining temporary protection in the EU.

The “tourist” status allows for a stay of up to 90 calendar days within the Schengen Area from the date
of entry.

The “refugee” status is defined according to the 1951 Refugee Convention. According to the Conven-
tion, a refugee is a person who, due to well-founded fears, has become a victim of persecution on the
grounds of race, religion, nationality, citizenship, belonging to a particular social group, or political beliefs.
The person is outside the country of their nationality and cannot seek the protection of that country or does
not wish to do so due to such fears. Generally, to obtain refugee status, a person may apply in the first coun-
try of entry. The process for obtaining such status is governed by the Dublin Reglament [1].

Temporary protection is a special status that can be granted in the European Union (EU) to individuals
fleeing the conflict in Ukraine. It provides certain rights and access to services for those who are eligible and
allows them to stay in EU for a specific period. Temporary protection includes the possibility to receive shel-
ter, social and medical assistance, access to education for children, as well as the ability to work without
needing a work permit. This status differs from the status granted based on a temporary residence permit for
30 days, which you can be received at the border of Shengen Area [2].

Temporary protection is an extraordinary EU mechanism activated in exceptional circumstances involv-
ing a mass influx of refugees. The EU Temporary Protection Directive was first activated for Ukrainian citi-
zens, providing immediate and collective protection to a large group of displaced persons arriving in the EU
and unable to return home.

By adopting this measure, the Member States receive fewer asylum applications, because the rights that
temporary protection entails for displaced persons mean that they do not have an immediate need to apply for
international protection, overrunning Member States’ asylum systems. Temporary protection thus reduces to
a minimum the formalities necessary for displaced persons to receive shelter and protection.

Discussion

The legal basis for temporary protection includes: the Directive on Minimum Standards for Providing
Temporary Protection of July 20, 2001, No. 2001/55/EC; the Council of the EU Decision on its activation for
Ukrainians of March 4, 2022, No. 2022/382; the Commission’s Communication on Operational Guidelines for
the Implementation of Council Decision No. 2022/382, establishing the existence of a mass influx of displaced
persons from Ukraine under Article 5 of Directive No. 2001/55/EC, which results in the implementation of
temporary protection; and the legislation of each EU member state. One of the reasons for activating temporary
protection as outlined by the Council in Implementing Decision 2022/382 is the risk of collapse of national asy-
lum systems.

The concept of a “mass influx” of refugees, which is key to the implementation of Directive 2001/55/EC,
cannot be fully tolerated and does not have a clear meaning. As for the situation in Ukraine, firstly, the EU
member states recognized the Ukrainian displacement as a “mass influx”, which is the first step towards grant-
ing temporary protection. The definition of “mass influx” is considered relative due to several criteria. First, the
situation is dynamic, meaning that refugee situations can change rapidly, which makes it difficult to establish
static criteria. Second, due to different national contexts, each country has its own specifics: the size of the terri-
tory, population, economic development, and existing migration policies, all of which influence how “mass
influx” is perceived. Third, political decisions by EU member states and public opinion can affect the interpre-
tation of this concept. Different EU countries may interpret the term “mass influx” in different ways, which
may lead to an uneven distribution of responsibility for accepting refugees.

Directive 2001/55/EC was developed for situations involving a mass influx of refugees into the EU. The
idea behind this mechanism is to prevent the overloading of asylum systems that are unable to process hundreds
of thousands or millions of applications quickly. The European Commission forecasts, depending on various
scenarios, between 2.5 and 6.5 million displaced Ukrainians seeking protection in the EU. Representatives of
the European Union emphasize that Ukrainians fleeing are considered refugees. However, the directive itself
uses a different term — displaced persons. The reason for this is that temporary protection and refugee status
are different legal procedures. Persons with temporary protection status may apply for asylum and any other
international protection available in the host Member State, which will be responsible for examining such an
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application for asylum or international protection (the EU rules on the State responsible for examining the asy-
lum application are therefore not amended), and applicants may submit such an application at any time.

On March 4, the Council of the EU unanimously adopted an executive decision to introduce temporary
protection due to the mass influx of people fleeing Ukraine. The decision activates temporary protection for an
initial period of one year. This period can be automatically extended for six months, up to a maximum of one
year. The European Commission may propose to the Council of the EU to extend temporary protection for an-
other year. The European Commission may also propose to end temporary protection if the situation in Ukraine
allows for a safe and sustainable return. The directive does not apply to non-EU European countries (Serbia,
Montenegro, Albania, North Macedonia, Boshia and Herzegovina, Norway, Iceland, Switzerland, and the
United Kingdom) — however, many countries have established similar regimes. Individuals who have received
temporary protection can move freely not only between EU countries but also within the Schengen Area.

Under Directive 2001/55/EC, displaced persons are third-country nationals or stateless individuals who
have had to leave their country and cannot return due to dangerous conditions resulting from the situation in
that country, including individuals who have fled areas of armed conflict or epidemic violence.

Temporary protection allows displaced people to enjoy harmonized rights throughout the EU. Displaced
people have the right to employment (both the right to be an employee and the right to engage in entrepreneu-
rial activities), opportunities for education and professional retraining, as well as access to the social protection
system in the host country, on equal terms with the citizens of that country. Individuals benefiting from tempo-
rary protection enjoy the same rights across the EU. These rights include: residence; access to the labour market
and housing; medical care; social assistance; access to education for children. The EU Directive on temporary
protection sets minimum protection standards. The actual level of assistance may vary between different mem-
ber states.

The Temporary Protection Directive defines the decision-making procedure needed to trigger, extend or
end temporary protection. It also lists the rights for beneficiaries of temporary protection:

- a residence permit for the entire duration of the protection (which can last from one year to three years);

- appropriate information on temporary protection;

- guarantees for access to the asylum procedure;

- access to employment, subject to rules applicable to the profession and to national labour market policies
and general conditions of employment;

- access to suitable accommodation or housing;

- access to social welfare or means of subsistence if necessary;

- access to medical care;

- access to education for persons under 18 years to the state education system;

- opportunities for families to reunite in certain circumstances;

- access to banking services, such as the ability to open a basic bank account;

- move to another EU country, before the issuance of a residence permit;

- move freely in EU countries (other than the Member State of residence) for 90 days within a 180-day pe-
riod after a residence permit in the host EU country is issued [3].

In the article of Olena Malinovska notes that the duration of temporary protection is limited. Initially, it is
granted for one year. If the circumstances that lead to forced migration persist, this period is automatically ex-
tended twice by six months, thus adding another year. At the same time, the European Commission, which is
responsible for ongoing monitoring and analysis of the situation, may at any moment propose to the Council of
the EU to end temporary protection if the situation in the country of origin allows for the safe and sustainable
return of refugees. Conversely, under other circumstances, the European Commission is authorized to advocate
for its extension, but no longer than for one more year. Thus, the total duration of temporary protection cannot
exceed three years. Olena Malinovska correctly emphasizes that the institution of temporary protection, over
the course of its existence, has first proven its necessity, as there is an objective need for it, and secondly, it has
undergone significant development, which included both the clarification of its parameters and their evolution-
ary changes [4].

As for Spain, considering that the decision to apply Directive 2001/55/EC on temporary protection en-
sures its compatibility with national systems of temporary protection established after its adoption, the Spanish
government has adopted particularly generous internal regulations, especially in the current situation. Thus,
after the crisis, it immediately expanded and improved the rights provided in its national system for individuals
affected by the conflict in Ukraine, despite already having a more favourable national system than the one out-
lined in the directive. In Spain, the legal basis for granting temporary protection is Royal Decree 1325/2003 of
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October 24, which approves the Regulation on the Temporary Protection Regime in the case of a mass influx of
displaced persons, and Law 12/2009 of October 30: this law regulates the right to asylum and subsidiary pro-
tection in Spain [5].

Article 23 of the Decree provides the possibility to extend legal stay in Spain, specifically: «If, after the
expiration of the temporary protection regime, the circumstances that led to its declaration still persist, benefici-
aries may opt for the protection provided under Article 17.2 of Law 5/1984 of March 26, which regulates the
rights and status of refugees. Interested individuals must submit an application in person at any of the locations
specified in points a), b), ¢), and d) of Article 4.1 of the Regulation on the Implementation of the aforemen-
tioned law, approved by Royal Decree 203/1995 of February 10 [6].

According to the legislation of the Kingdom of Spain, Ukrainian citizens and their family members who
left Ukraine after February 24, 2022, or who were already in Spain before that date, may receive temporary
protection in Spain. Temporary protection can be requested by contacting the National Police at CREADE (Re-
ception, Care, and Referral Centres) or at police stations authorized for this purpose. The application for tempo-
rary protection is reviewed within 24 hours and is valid for no less than one year and no more than three years.
Upon granting, the following rights are acquired: residence permit and work authorization for self-employment
and employment; access to education and vocational training; social assistance and adequate housing; access to
healthcare [7].

Germany has become one of the EU countries that accepted the largest number of Ukrainian refugees. To
ensure the legal status and social guarantees for these individuals, the German government developed special
regulatory acts. § 24 of the Residence Act (Aufenthaltsgesetz, AufenthaltsG) is one of the most important pro-
visions of German law regulating the provision of temporary protection. This regulation was particularly em-
phasized due to the large wave of refugees from Ukraine. Individuals who are eligible for protection from
Ukraine have full access to the labour market and receive benefits in accordance with the Social Code Il and
Social Code XII. The employment rate of Ukrainian refugees in the summer of 2023 increased to 19 percent
compared to 14.6 percent in 2022. Measures such as the «Turbo Plan for Labour Market Integration» are aimed
at faster integration of refugees into the labour market [8].

The Federal Ministry of the Interior and Homeland Affairs of Germany adopted the Regulation on the
Temporary Exemption of Displaced Persons from Ukraine. This regulation came into effect on March 9, 2022,
and is retroactive to February 24, 2022. The regulation establishes a simplified procedure for the entry and resi-
dence of the relevant individuals and provides displaced persons with the necessary time to obtain the right to
reside in the federal territory.

The validity of the regulation was limited to May 23, 2022. During this period, it was necessary to submit
an application to the competent foreign national’s registration department for the issuance of a residence permit
in accordance with § 24 of the Residence Act (AufenthaltsG). Ukrainians can apply for a residence permit at
the foreign national’s registration department in the place of residence or stay. To avoid unauthorized stay, in-
dividuals must first submit an informal written application for a residence permit to the relevant foreign na-
tional’s registration department in the place of residence or stay, providing their personal data (preferably a
copy of the passport page with passport details), the reason for stay, and the date of first entry into the EU [9].

In their study, Philipp Heiermann and Kaan Atanisev note that refugees from Ukraine have full access to
the labour market once they are granted a residence permit in accordance with Article 24, Paragraph 1 of the
Residence Act. Almost a year and a half after the directive was implemented, the employment rate of Ukrainian
refugees slightly increased from 14.6 % in 2022 to 19 % in the fall of 2023. However, it can also be anticipated
that the actual thresholds for obtaining a residence permit for employment or starting education will remain an
obstacle for many affected individuals in March 2025. In this regard, measures must be taken to timely design
and develop transition scenarios. Experts also concluded that, despite the growing integration, only a few peo-
ple have transitioned to other types of residence permits [10].

Conclusions

As mentioned above, the temporary protection mechanism was first launched on March 4, 2022. It was
supposed to be valid until March 4, 2025, but on June 25, the EU Council decided to extend temporary protec-
tion until March 4, 2026, for more than 4 million Ukrainians seeking safe places to live. In her speech, Nicole
de Moor, Belgium’s Secretary of State for Asylum and Migration, said: “The situation in Ukraine is very dan-
gerous for many people. And all those who are fleeing can continue to count on our solidarity”. In accordance
with their national procedures, the EU Member States had to adopt additional implementing acts to formalize
the extension [11].
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The decision to extend temporary protection until 2026 is based on the political will of EU member states
and their readiness to support displaced persons. Although the text of the Directive does not explicitly provide
for an extension beyond three years, the EU may invoke Article 78(3) of the Treaty on the Functioning of the
European Union (TFEU), which allows for «temporary measures» in the event of emergency humanitarian cri-
ses — “If one or more Member States experience an emergency situation characterized by a sudden inflow of
nationals of third countries, the Council, on a proposal from the Commission, may adopt temporary measures in
favour of the Member State(s) concerned”. This mechanism allows the EU to respond quickly to migration cri-
ses by adopting special measures to support the member states most affected by the influx of refugees or mi-
grants [12].

As mentioned earlier, the maximum duration of temporary protection is three years (under Directive
2001/55/EC). In cases of prolonged conflicts, this may lead to legal uncertainty for beneficiaries who cannot
return to their country of origin. The analysis of scientific articles and other sources allows us to conclude that
examples such as the Ukrainian or the Syrian crisis indicate that prolonged conflicts require a more flexible
approach to extending protection status. Therefore, experts believe that it is necessary to develop a legal
mechanism for the automatic extension of protection status or the simplification of the transition to the asylum
procedure.

The EU’s decision to extend temporary protection for Ukrainian citizens reflects an effort to avoid bu-
reaucratic complications. Instead of creating a new legal framework or requiring individual asylum applica-
tions, temporary protection serves as an efficient and rapid mechanism. Extending it until 2026 ensures stability
for displaced persons, given the uncertainty surrounding the duration of the conflict.

| agree with the conclusions published by T. Kortukova in the article, which states that member states
should strengthen their cooperation and coordination in managing temporary protection schemes. This includes
the exchange of information, best practices, and resources, as well as joint efforts to address common chal-
lenges. By implementing these recommendations, the EU can enhance the effectiveness of temporary protec-
tion and ensure that it remains a valuable tool for safeguarding the rights of displaced persons during a crisis
[13].

The provision of temporary protection to Ukrainians has been an important test for the European refugee
protection system. Despite challenges, this experience demonstrates the EU’s ability to respond quickly to hu-
manitarian crises and provide protection to the most vulnerable populations. However, for long-term stability
and refugee integration, efforts must continue at both the national and European levels.
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E.H. Kiroesa

EyponanabIk 01aK ejjepinae yakbITIIa KOPFay MopTeleciH Oepy epekienikTepi:
CATBICTHIPMAJIBI-KYKBIKTBIK, TAJI1ay

Maxkana Eyponansik onax (EO) enmepinae yakpITira Kopray MopTeOeciH Oepyli caabICThIpMaIbl-KYKBIKTBIK
Tajjgayra apHanFaH. Kapynbl KaKTBIFBICTADJAH TYyBIHIAaFraH Ka3ipri 3aMaHFbl KeOLIi-KOH JaFAapbICTapbl
JKargaidbplHAa OOCKBIHIAPIABl KOPFAyIBIH THIMII TETIKTEpiHIH KaKETTUNr MeMIJIEKeTTep YIIiH OachiM
Minzgerke aiHanagsl. ABrop 2001/55/EC JlnpekTHBachH KaObUIIAy IbIH TAPUXHU axyallbl, OHBIH Y3aK Mep3iMai
Gencenni 6onMaybl JkoHE YKpanHa a3aMaTTaphl YIIiH KeHiHTi yaKpITTa KOJIaHBUTYBIH KapacTeipraH. Kenryre
MokOyp OonFaH amamumap YIIH TYPaKTBUIBIKTBI KaMTaMachl3 €Ty MaKCaTbhlHAa KaObUINaHFaH IIYFBLT
3aHHaMaJblK Oacramanap MeH cascd Iemimzepiai koca anraHaa, EO ennepiHzne yaxbiTIIa KOPFayabl
UMITIEMEHTAIMsIIAy TOKIpHOECiHe epeKlle Ha3ap aynapbUlFaH. YKpawmHa azamarTapelHbIH 2026 >KpUTFa
NIEHiHT1 yaKpITIIA KOPFay MOPTEOECiH Y3apTy, OHBIH 3aHJIBI HETi3/Iepi JKOHE €ypOIIANbIK KOUTi-KOH CascaThblHa
ocepi TanmanraH. COHBIMEH Karap YyakpITIIa KOpPFay/ibl Y3apTy OMOPOKPATHSUIBIK KHBIHIBIKTAP/bI
GonmplpMayFa JKOHE JKAIFACHIl JKAaTKaH OCKEepH Kayill jkarnaiblHIa OOCKBIHIApFa KOJJay KepceTyre
MyMKiHAiK Oeperin EO ennepiHiH cascu epkiHe Heri3nenreHi artam erinreH. byn mexaHmsm YkpanHa
a3zaMaTTapblH KOpFay/bl KaMTaMachl3 eTeTiH jkoHe Eyponanbik omak mieHOepiHIe KYKBIKTBHIK YiiecTipyre
BIKIAJI €TEeTIH TYMaHUTAPJIBIK OPEKeT eTYAiH THIMAI KYpasbl PETiHAe KapacThIPbUIFaH.

Kinm ce30ep: Eyponanslk ofaK KYKbIFbI, KOHBIC ayJapyIIbUIapblH KYKBIKTAPhI, YaKbITIIA KOPFay, axam
KYKBIKTapbl, 00CKBIHIAP.

E.H. KiroeBa

Oco0eHHOCTH NPEIOCTABJICHUS CTATYCA BPEMEHHOM 3a1MThI B CTPAHAX
EBporneiickoro corw3a: CpaBHUTEJIbHO-NIPABOBOM aHAIU3

Crathsl IOCBSIIIEHA CPaBHUTEIFHO-TIPABOBOMY aHAJINM3y OCOOCHHOCTEW MpPETOCTABICHHS CTaTyca BPEMEHHOM
3alUTHl B cTpaHax EBpomneiickoro corosa. B ycinoBusX cOBpeMEHHBIX MUTPALMOHHBIX KPU3HCOB, BHI3BAHHBIX
BOOPY)KCHHBIMU KOHQIIUKTaMH, HEOOXO0IUMOCTb (P GEKTHBHBIX MEXaHU3MOB 3aLIUTHI OCKEHIIEB CTAHOBUTCS
IPUOPUTETHON 3a7auell 11 rocynapceTB. B craTbe paccMaTpuBaeTcss HCTOPUUECKHH KOHTEKCT MpUHATHA [u-
pextuBbl 2001/55/EC, e€ mpomoypkuTeNnbHAs HEaKTHBHOCTh M MOCIHEAYIOIIee NMPHUMEHEHHEe B OTHOIICHUH
rpaxkaan YkpanHel. Oco0oe BHIMaHUE yJelIeHO NMPAaKTHKe NMIUIEMEHTAIlH BPEMEHHON 3alllUTHl B CTPaHaX
EC, BKIodast cpouHble 3aKOHOAATENbHbIC HHUIIMATUBBI M TIOJINTHYECKHE PEIIeHHs, IPUHSTHIE U o0ecrede-
HUS CTaOMIBHOCTH TEPEeMEIIEHHBIM JINIaM. AHAIM3UPYETCsS IPOAJIEHHE CTaTyca BPEMEHHOW 3alInTHI IS
YKpauHCKUX TpaxaaH a0 2026 rona, ero mpaBoBble OCHOBaHMS U BIMSHUE HA €BPONEHCKYI0O MUTPALIMOHHYIO
nonuTuKy. OTMeuaeTcs, YTo NpoJyUIeHHe BPEMEHHOM 3alluThl OCHOBAHO Ha MonuTH4yeckoil Bosne ctpaH EC,
MO3BOJIsAsT M30eXkKaTh OIOPOKPATHYECKHX CIIOXKHOCTEH M rapaHTUPOBATh MOJACPKKY OEkeHIaM B YCIOBHSIX
MPOJOJDKAOLIeHCsS BOSHHON yrpo3bl. JlaHHBIN MeXaHU3M paccMaTpuBaeTcs Kak 3((GEeKTUBHBIH MHCTPYMEHT
TYMaHUTapHOTO pPearupoBaHMs, 0OeCIeYNBAIONINI 3alUTy TpaxJaH YKpauHbI M CHOCOOCTBYIOMIHNIT MpaBo-
BOM rapMoHM3aluy B paMkax EBponelickoro corsa.

Knioueswie cnosa: TlpaBo EBporeiickoro coro3a, mpaBa repecelicHIeB, BpeMEHHas 3allliTa, [paBa Ye0BeKa,
OEIKEHIIBL.
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Legal mechanisms for citizen participation in
decision-making in the field of solid waste management

The aim of this study is to analyze the legal mechanisms for citizen participation in decision-making in the
field of municipal solid waste (MSW) management in Kazakhstan, identify legal barriers, and develop
proposals for their elimination. The increasing volume of waste, low recycling rates, and environmental risks
require a comprehensive legislative approach to strengthening public engagement. The research methodology
includes a comparative legal analysis of international experience (EU, USA, Japan, South Korea), an
examination of national legislation, and a content analysis of publications addressing the legal regulation of
public participation in waste management. The study identifies key challenges that hinder citizen
involvement, such as deficiencies in legislation, the formal nature of public hearings, limited access to
environmental information, weak digital infrastructure, and the lack of citizen incentive mechanisms. The
research findings have led to recommendations for improving legal regulation, increasing transparency in
decision-making, introducing a system of incentives for citizens, and digitalizing interaction processes.
Integrating effective legal mechanisms for public oversight into waste management is crucial for enhancing
the effectiveness of Kazakhstan’s environmental policy. Civic engagement supports the implementation of
sustainable development principles, strengthens environmental responsibility, and improves the waste
management system.
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barriers, public oversight, environmental information, digitalization, international experience, environmental
policy, law enforcement practice, sustainable development, government regulation, citizen incentives, public
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Introduction

The modern world is facing a growing crisis caused by a large-scale increase in the volume of munici-
pal solid waste (MSW). In the context of urbanization, rapid consumption and the expansion of industrial
production, waste has become not only an environmental but also a social problem requiring immediate solu-
tion. According to the Ministry of Ecology and Natural Resources of the Republic of Kazakhstan, approxi-
mately 4.1 million tons of municipal waste are generated annually in the country, of which only about 24 %
is recycled, with the remainder being sent to landfills [1]. These figures underscore the severity of the prob-
lem, both for researchers and for the general public. Landfilling waste contributes to soil, water, and air pol-
lution, negatively affecting ecosystems and public health.

International data further confirm the global scale of this issue. According to the United Nations Envi-
ronment Program (UNEP), the volume of municipal solid waste worldwide reached 2.3 billion tons in 2023,
with 38 % being managed in uncontrolled ways [2]. This crisis poses a significant threat to sustainable de-
velopment, necessitating collective efforts from governments, civil society, and businesses to establish effec-
tive waste management mechanisms.

The involvement of civil society holds particular importance in addressing environmental challenges. In
his address to the nation on September 1, 2024, President Kassym-Jomart Tokayev [3] emphasized the need
to improve the environmental situation in Kazakhstan, highlighting that a commitment to cleanliness and
order should become an integral part of the national character. The President stressed that one of the state’s
key priorities is to protect citizens from negative environmental factors, maintain ecological balance, and
foster a culture of environmental stewardship.
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One notable initiative, as highlighted by the President, has been the nationwide environmental cam-
paign “Taza Kazakhstan” (“Clean Kazakhstan™), which engaged approximately 3 million participants and
resulted in the collection of over 1 million tons of waste, significantly improving the environmental situation.
He called for this campaign to continue on a permanent basis, underscoring that caring for the environment
should become a daily norm for every citizen.

A similar approach aligns with the principles of the Aarhus Convention [4], which emphasizes the right
of citizens to participate in environmentally significant processes and access relevant information. Caring for
nature and responsible attitude to environmental resources are considered not only as a necessity, but also as
a strategic direction for the development of the state.

World practice convincingly demonstrates that public involvement in waste management plays a key
role in improving the environmental situation and strengthening social cohesion. The examples of the coun-
tries of the European Union, Japan, South Korea and the USA confirm that separate waste collection and ac-
tive participation of citizens can significantly reduce the volume of burial, contributing to the development of
a sustainable environmental policy. The experience of developed countries shows that effective waste man-
agement is impossible without active interaction with society, which becomes an important partner in achiev-
ing environmental goals. However, in Kazakhstan, despite the adoption of the Environmental Code of 2021,
significant gaps remain, making it difficult to implement these initiatives. Key problems include insufficient
awareness of the population about the existing mechanisms of participation, imperfect legal regulation in the
field of public control, as well as limited opportunities for the civil sector to interact with authorities.

To solve the problem, an integrated approach can be effective, combining legislative regulation, the
practical implementation of innovative technologies for the management of solid waste and the formation of
a culture of citizen participation in decision-making. Society faces not only the task of reducing waste vol-
umes, but also the need to switch to sustainable production and consumption models.

The purpose of the study is to identify prospects for public involvement in waste management, includ-
ing decision-making and control processes, by analyzing existing legislative mechanisms and developing
recommendations for their improvement. Waste management has long been not only a task of the environ-
mental agenda, but also a social necessity. In this context, legislation plays the role of a link between the
state, society and business. But how effective is it in creating conditions for citizen participation? This is the
central question of the present study.

To date, Kazakhstan’s regulatory framework has demonstrated significant achievements, including the
adoption of a new environmental code, which lays the foundations for the transition to a circular economy.
However, upon in-depth analysis, there is a feeling that legislation sometimes “closes in” within the frame-
work of declarative norms, without providing real tools for involving the population in the waste manage-
ment process. The problems are aggravated by the lack of consistency of individual legal acts and the weak
integration of international standards into the national system.

The lack of clear mechanisms for public participation leads to the formalization of processes such as
public hearings and environmental monitoring. Research shows that the lack of access to information and
transparent procedures often generates public distrust of authorities. As the President stressed in his message
to the people of Kazakhstan in 2022, it is difficult to achieve sustainable results without the active participa-
tion of citizens and their involvement in environmental projects. However, simply urging society to take re-
sponsibility will not resolve the issue: legislation should become a tool that stimulates the initiative “from the
bottom up” and protects the rights of citizens to participate in decision-making.

The key to overcoming the existing gaps is to increase the openness of the legal system and its adapta-
tion to the challenges of modern ecology. Successful international examples — from strict control over the
implementation of environmental standards in EU countries to the development of civil society institutions in
South Korea — show that effective legislative policy can not only strengthen environmental culture, but also
become an incentive for social and economic transformations. It is important to emphasize that the involve-
ment of citizens should be considered not as a duty, but as a right that allows them to actively influence the
improvement of the environmental situation.

The scientific literature has not sufficiently studied the issue of a systematic analysis of interrelated bar-
riers that prevent citizens from participating in the management of solid waste. It is necessary not only to
eliminate individual problems, but also to develop a conceptual model of change that will ensure the sustain-
able participation of citizens in environmental policy.

The research has developed a concept based on five key principles. The first of them is to strengthen the
legislative framework. This includes the consolidation of mandatory procedures for public participation and
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the creation of public control mechanisms that will allow citizens to influence the adoption of environmental-
ly significant decisions.

Transparency and accountability are the second principle aimed at increasing the availability of infor-
mation. The openness of data on waste management plans and solutions will be an important step towards
restoring trust between society and the state.

To solve the problem of low engagement, we emphasize the need to develop an environmental culture
and raise public awareness. This involves the introduction of educational programs and information cam-
paigns that will allow citizens to form an understanding of their role in solving environmental problems.

In addition, an important element of the concept is the creation of a system of incentives, such as grant
programs and tax incentives, which will motivate citizens to participate in environmental initiatives. These
measures have already proven their effectiveness in international practice and can be successfully adapted in
Kazakhstan.

The final element of the concept is the digitalization of interaction processes. It is necessary to develop
online platforms that will provide citizens with convenient access to participate in discussions, submit pro-
posals and monitor the implementation of decisions.

The practical application of the proposed concept includes the development of a single digital platform,
which will become a central tool for interaction between the state and society. Such a platform will ensure
transparency and accessibility of information, simplify the process of citizen participation in decision-
making and create conditions for an objective analysis of the effectiveness of waste management.

This study is based on an in-depth analysis of legal norms, an assessment of existing mechanisms of
public participation and the development of recommendations aimed at improving them. It aims not only to
point out the weaknesses of the legislation, but also to suggest a way to overcome them. This is seen as the
main purpose of legal regulation — to serve as a basis for dialogue between the state and society, to support
the initiative of citizens and to strengthen trust in the waste management system.

Methods and materials

The research is based on a comprehensive approach, including analysis of legislation, comparative
analysis, document analysis and content analysis. As part of the analysis of legislation, the norms of the En-
vironmental Code of 2021 and other normative legal acts regulating the sphere of MSW are being studied.
The comparative analysis is conducted in order to study the experience of the countries of the European Un-
ion, the USA and Japan in the field of public engagement. The analysis of documents includes the study of
scientific publications, reports of public organizations and government agencies, conference materials. Con-
tent analysis is used to study media publications on the environmental situation and waste management in
Kazakhstan. Normative legal acts, scientific publications, reports of public organizations and government
agencies, conference materials and publications in the media are used as research materials. A comprehen-
sive analysis will allow to obtain objective results, identify prospects and formulate recommendations for
improving legislation and practice of public involvement in waste management.

Results

In the course of the study, key problems were identified that impede effective public involvement in the
management of MSW in Kazakhstan. These problems form a whole complex of interrelated barriers that re-
quire a systematic approach to their elimination.

One of the central problems is the lack of elaboration of mechanisms for citizen participation in legisla-
tion. The Environmental Code of 2021, although it enshrines the right of citizens to participate, does not con-
tain clear procedures to ensure the implementation of this right. The lack of detailed regulation leads to the
formalization of events such as public hearings, which are held without proper transparency and considera-
tion of citizens’ opinions. For the public, this creates the impression of the effectiveness of the process,
which undermines confidence in government authorities and environmental policy in general.

Another significant obstacle is the limited accessibility of environmental information. Existing legal
norms do not provide clear requirements for the format, completeness, or timeliness of data dissemination
regarding MSW management. Citizens often lack sufficient information about planned projects and opportu-
nities to participate in their discussion, which hampers their active involvement. Restricted access to infor-
mation is considered one of the most demotivating factors for civic engagement.

Equally important is the low level of environmental awareness and understanding of citizens’ rights
among the population. Many citizens fail to recognize the importance of their participation in waste man-
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agement processes, which stems from both the absence of educational programs and limited access to infor-
mation. Data analysis indicates that this creates a “vicious cycle”, where low engagement breeds distrust, and
distrust further diminishes citizens’ motivation to participate.

Infrastructure limitations exacerbate the situation. Inadequate funding for programs aimed at public in-
volvement and the lack of advanced online platforms to facilitate interaction between citizens and govern-
ment agencies represent significant barriers. In the context of digitalization, the absence of such technologies
appears particularly paradoxical and calls for urgent solutions.

The identified barriers are not isolated but are closely interconnected. This interdependent nature of the
problems requires a comprehensive approach that considers both legislative and practical aspects.

The research results demonstrate that addressing the issue of public involvement in municipal solid
waste management necessitates a systematic approach. The identified barriers and proposed strategies for
overcoming them pave the way for the development of a new model of environmental policy, wherein every
citizen can perceive their significance and influence in addressing nationwide challenges.

Discussion

The analysis of the existing legislation of the Republic of Kazakhstan in the field of MSW reveals sig-
nificant state efforts to establish a legal framework aimed at addressing one of the most pressing environ-
mental challenges. Kazakhstan’s environmental legislation has undergone substantial evolution with the
adoption of the new Environmental Code [5] on January 2, 2021. This document serves as the primary legal
instrument regulating waste management issues, including waste collection, recycling, and disposal, as well
as environmental protection. It has replaced outdated provisions of earlier regulatory acts, such as the Law
“On Environmental Protection” of 1997, which was repealed in 2007, and has clarified the norms of subor-
dinate acts, many of which were subsequently revised or updated, including the order of the Minister of
Ecology, Geology, and Natural Resources of the Republic of Kazakhstan No. 575, dated August 16, 2022.

The 2021 Environmental Code reflects a commitment to transitioning to the principles of a circular
economy and introduces mechanisms for separate waste collection, recycling, and disposal. Special attention
is given to the rights of citizens to participate in environmentally significant processes. The Code mandates
public hearings and environmental assessments as compulsory measures; however, their practical implemen-
tation remains insufficiently effective. Infrastructure deficiencies, low public awareness, and limited trans-
parency in governmental activities continue to hinder the effective realization of these provisions. The devel-
opment of new subordinate acts in compliance with the 2021 Environmental Code and the improvement of
enforcement practices remain critical for enhancing the efficiency of solid waste management.

While citizens’ rights to participate in waste management are formally enshrined in regulatory acts, the
mechanisms for their implementation are insufficiently developed. For instance, public hearings, intended to
ensure citizen involvement in decision-making regarding the construction of landfills or the introduction of
new waste management technologies, are often conducted without adequately considering public opinion.
Similarly, environmental assessments, which could serve as tools for public oversight, are limited in their
accessibility, undermining public trust in the decisions being made.

Key shortcomings of the current legislation include the lack of clear procedures for citizen engagement.
As noted in the research, low public motivation to comply with waste management rules is partially attribut-
able to the lack of effective state-provided incentives. Additionally, insufficient public awareness about
waste sorting and disposal regulations, indicative of a lack of transparency in governmental operations and
the absence of effective mechanisms for informing the population, exacerbates the problem. Moreover, the
lack of clear procedures for public involvement and weak regulations holding the government accountable
for failing to comply with public participation norms make public hearings largely a formality.

To address these issues, experts recommend legislative development, including the establishment of
clear procedures for involving citizens in decision-making processes and formalizing governmental account-
ability. Simultaneously, it is essential to enhance transparency by ensuring access to information about plans
and decisions in the waste management sector, as well as to introduce incentive systems that motivate citi-
zens to actively participate in these processes [6; 22].

The issues of transparency and accountability in the sphere of MSW in Kazakhstan remain insufficient-
ly regulated. According to a study conducted by the Center for Legal Policy Research [7; 27], despite the
existing obligations of state and local authorities to inform the public about plans in the field of MSW, there
are no detailed requirements regarding the format and completeness of the provided information. This defi-
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ciency leads to insufficient public preparedness for engaging in discussions on environmental issues, ulti-
mately reducing the quality of decision-making processes.

Addressing the challenges of waste management in Kazakhstan requires the strengthening of environ-
mental legislation that would encourage resource users to reduce emissions of pollutants into the environ-
ment. Scientific studies [8; 151] emphasize that modern Kazakhstani legislation is oriented towards the adop-
tion of European Union environmental standards, which includes the creation of an electronic waste man-
agement system and consistent improvements in waste disposal and recycling systems. Of particular im-
portance in this policy is the principle of producer responsibility, fixed in 2021, which is aimed at involving
manufacturers in waste minimization processes and stimulating the use of secondary resources.

Nevertheless, an analysis of the state of the waste management system in Kazakhstan reveals significant
problems, including a large number of spontaneous landfills, the lack of waste disposal facilities that meet
environmental safety requirements, and a low level of recovery of secondary resources. The violation of re-
cycling technologies and the shortcomings of the regulatory framework are complemented by the lack of an
integrated waste management system, including selective collection, sorting, processing and the creation of a
secondary raw materials market. In addition, the low level of environmental culture and awareness of the
population, limited technological capabilities and the lack of a unified waste monitoring system remain sig-
nificant obstacles to the development of this area.

A review of international practices demonstrates that the successful involvement of the public in the
management of MSW depends on a well-developed legal framework, available interaction tools and the
availability of sustainable feedback mechanisms between authorities and citizens. The countries of the Euro-
pean Union, the USA and Japan have accumulated significant experience in this area, which can serve as a
guideline for improving the waste management system in Kazakhstan.

In the European Union, waste management is based on the principles of a circular economy, which is
reflected in the relevant EU directives. Public engagement plays a key role in these processes. Germany,
demonstrating one of the highest rates of waste recycling in the world, actively uses electronic platforms to
inform citizens about the separate collection and recycling of waste. These platforms provide data on the
structure of waste, the location of processing plants and measures to reduce the environmental footprint. The
system of electronic polls and voting allows to take into account the opinion of residents when developing
new environmental initiatives, helping to strengthen confidence in the government [9].

In the USA, public participation mechanisms are based on the principle of open governance. At the fed-
eral level, digital platforms such as Regulations.gov enable citizens to submit comments and proposals on
draft legislation and regulatory initiatives. Additionally, public forums and consultations organized by local
authorities are widely used. For instance, in California, local environmental councils hold regular meetings
with citizens to discuss waste management issues, ensuring that decisions are made with consideration of
public opinion.

Japan stands out for its approach to engaging citizens through educational programs and the promotion
of a culture of waste segregation. The country actively conducts awareness campaigns via schools, local
communities, and the media. Japanese legislation guarantees mandatory public notification of waste man-
agement measures and provides opportunities for participation in environmental councils established at the
municipal level [10].

Feedback mechanisms between the public and authorities in these countries range from simple electron-
ic submissions to complex integrated monitoring systems. Feedback is a key component of effective govern-
ance, particularly during periods of reform and transformation. It allows for the consideration of diverse so-
cietal interests, the adjustment of regulatory methods, and balanced decision-making, thereby fostering pub-
lic trust in governmental institutions.

Among the key trends in the development of feedback mechanisms are decentralization and the
deconcentration of power. In Italy, for example, these trends are implemented through consultative meetings
between central and regional authorities. The boundaries within the state apparatus are becoming increasing-
ly blurred, as private entities and civic groups, such as chambers of commerce and universities, are included
in governance processes, making administration more inclusive. Public and business participation also plays
an increasingly significant role. In the United States and Japan, mechanisms exist that allow citizens and en-
trepreneurs to submit proposals on critical economic decisions. The development of lobbying institutions in
the United States, Canada, and European countries, including Austria and Germany, is regulated by specific
laws that ensure transparency in interactions between the private sector and the government. Monitoring sys-
tems conducted by both governmental and independent organizations facilitate objective evaluations of gov-
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ernance effectiveness. External monitoring, like other feedback mechanisms, enhances transparency,
strengthens societal trust, and contributes to the more efficient implementation of public policies [11; 2].

Legislative guarantees for citizen participation in environmental initiatives are a cornerstone of effec-
tive waste management governance. The Aarhus Convention, signed by most European countries, explicitly
enshrines the right of citizens to participate in decision-making, access environmental information, and seek
justice in environmental matters. These principles have been successfully integrated into the national legisla-
tion of EU countries, making public participation not merely a recommended practice but a mandatory com-
ponent of environmental policy.

The applicability of these practices in Kazakhstan appears to be significant; however, their adaptation
requires consideration of national specificities. First, it is essential to develop digital infrastructure that ena-
bles citizens to participate in environmental initiatives remotely. Second, ensuring the availability of infor-
mation regarding waste management and related measures through electronic platforms and public registries
is critical. Third, legislative changes are necessary to guarantee citizen participation in decision-making pro-
cesses and to establish effective feedback mechanisms.

The integration of these practices, tailored to Kazakhstan’s realities, has the potential to foster a more
sustainable and transparent waste management system. Experiences from other countries demonstrate that
active public participation not only enhances environmental conditions but also promotes a culture of envi-
ronmental responsibility across society.

Public involvement in MSW is a cornerstone of sustainable environmental governance. Despite the le-
gal provisions granting citizens the right to participate, public engagement in practice often encounters nu-
merous obstacles. These challenges constitute a complex network of issues, each closely interlinked, ampli-
fying their cumulative impact.

At the primary level, administrative barriers impede citizens’ access to decision-making processes. The
key difficulty lies in the inefficiency of procedures and the lack of accessible information. Public hearings,
which could serve as a vital tool for public engagement, are frequently conducted in a perfunctory manner,
lacking transparency. Notifications about such events are often limited, and their organization fails to con-
sider the convenience of citizens — timing and locations may not be conducive for broader audiences. This
lack of transparency deprives the public of the opportunity to adequately prepare and participate in discus-
sions. This raises the question: if the state formally invites citizens to engage but fails to provide the neces-
sary conditions, how meaningful is the right to participation?

These administrative challenges are closely tied to legal barriers. Although the 2021 Environmental
Code affirms citizens’ right to participate, it lacks clear procedural guidelines for public involvement. For
instance, the legislation does not specify how citizen proposals made during public discussions should be
addressed by authorities, nor does it provide mechanisms for appealing their disregard. This legal “silence”
fosters a perception of procedural formality and erodes public trust in the potential for meaningful influence
on environmental policy.

In this context, social barriers further exacerbate the alienation of citizens from decision-making pro-
cesses. Low levels of environmental awareness and limited public knowledge of their rights amplify societal
passivity. People either do not know how they can contribute to change or do not believe their voices will be
heard. As a result, a vicious cycle emerges: the lack of public involvement leads to an absence of successful
examples of collaboration between the state and society, which in turn deepens public mistrust.

These challenges are compounded by the lack of technical infrastructure that could facilitate interaction
between the state and citizens. In the era of digitalization, many countries actively implement online plat-
forms for submitting proposals and participating in environmental discussions. In Kazakhstan, such technol-
ogies are still in their infancy. Offline formats, such as public hearings, remain predominant, but their organ-
ization is often challenging and not always accessible to a wide audience. The absence of modern digital
tools not only limits citizen participation but also reduces the effectiveness of government-public interaction.

These conclusions are supported by the outcomes of the conference held in Astana, where issues of
public participation in decision-making processes on environmental matters were discussed. The conference
materials addressed challenges related to citizens’ access to environmental information and the obstacles
they face when engaging in decision-making processes. Particular attention was paid to the implementation
of the Aarhus Convention in Kazakhstan. The discussions highlighted the country’s environmental
“hotspots”, the impact of pollution on food quality, the medical consequences of exposure to pollutants, the
relevance of maintaining a pollutant registry, and the role of small grant programs in addressing local envi-
ronmental problems [12].
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Additionally, Aigul Solovyova, Chairperson of the Board of the Association of Environmental Organi-
zations of Kazakhstan, proposed strengthening mechanisms for public oversight by establishing a unified
environmental digital platform. According to her, an accessible database would ensure transparency, allow
for monitoring and analysis, and reflect the recognition of the need to digitize public engagement processes
in environmental issues [13].

Funding is a critical prerequisite for overcoming the aforementioned barriers. Organizing quality
events, information campaigns, and establishing technical infrastructure require significant resources. Cur-
rently, budget allocations for such programs in Kazakhstan are limited, which hinders the implementation of
promising initiatives for public involvement. Despite calls from the President of Kazakhstan to support do-
mestic scientists and promote the development of science, grant funding remains insufficient to fully develop
programs for citizen participation in environmental matters [14].

These interrelated barriers create a complex web of challenges that obstruct the development of an ef-
fective system for public involvement in decision-making. Each existing barrier undermines public trust in
waste management processes. A comprehensive approach is required to ensure meaningful public engage-
ment in waste management. This approach must address legal gaps, incorporate modern technologies, en-
hance environmental literacy, and increase funding for relevant programs. Efforts to overcome these barriers
should not be limited to resolving isolated issues but should also aim to establish a system in which every
citizen feels valued and accountable for addressing environmental challenges.

Kazakhstan’s current environmental legislation reflects notable progress in integrating sustainable de-
velopment principles. However, the existing legal framework requires further refinement to enable the public
not only to participate formally in decision-making processes but also to exert tangible influence over MSW
management. Addressing this issue necessitates not just closing specific legal gaps but also rethinking the
underlying concept of state-citizen interaction to develop a more transparent and accessible system.

One of the primary objectives of such reform is the introduction of mandatory public participation pro-
cedures. At present, mechanisms for citizen engagement, such as public hearings, are insufficiently regulat-
ed. The explicit legislative establishment of obligatory procedures, including requirements for their organiza-
tion, public notification, and incorporation of citizen feedback, could significantly enhance public percep-
tions of their role in environmental policymaking. Legislative examples from the European Union demon-
strate that well-defined participation frameworks foster trust in decision-making processes. In Kazakhstan,
however, the absence of such norms creates an impression of procedural formalism, undermining their effec-
tiveness.

This issue is closely linked to the need for the development of public oversight institutions that could
ensure adherence to the principles of transparency and accountability. Currently, these institutions operate on
a voluntary basis without robust legal support, limiting their potential impact. Codifying the rights of public
organizations and grassroots groups to conduct independent monitoring of environmental compliance, along
with imposing obligations on public authorities to review the outcomes of such monitoring, could enhance
the significance of public oversight. It is crucial not only to grant citizens the right to oversight but also to
mandate government bodies to incorporate the results into their activities.

However, even with strong public oversight institutions, the system’s effectiveness will depend on the
accountability of public authorities in considering public opinion. This remains one of the most vulnerable
aspects of Kazakhstan’s legal framework. The adoption of regulatory acts obliging public authorities not on-
ly to receive proposals from citizens but also to provide reasoned responses regarding their acceptance or
rejection would be a step toward creating a genuinely dialogic model of interaction. Such transparency is
essential for strengthening citizens’ trust in government structures, without which meaningful public partici-
pation is unlikely.

To further motivate citizens, obligations must be complemented by incentives for active participation.
One effective mechanism could be grant programs supporting environmental initiatives such as organizing
separate waste collection or participating in environmental monitoring. Tax incentives for individuals and
companies actively involved in such initiatives could also serve as significant motivators. International prac-
tices, such as those in South Korea, demonstrate that financial incentives for environmental activity encour-
age not only citizen engagement but also the development of environmentally responsible businesses.

As the final link in this chain of changes, the potential of modern technologies should be considered.
Digitalizing participation processes, including the creation of online platforms for submitting proposals, con-
ducting public hearings, and accessing environmental information, would significantly simplify interactions
between citizens and the government. The implementation of such technologies, accessible to broad seg-
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ments of the population, could minimize barriers related to time constraints or procedural complexity, there-
by improving the responsiveness of feedback mechanisms.

All these changes are interconnected: clear regulation of participation procedures will be effective only
with the presence of oversight mechanisms, and their implementation is impossible without governmental
accountability. Incentives and digitalization, in turn, can act as catalysts to ensure citizen engagement and
strengthen trust in the system. The proposed measures will not only address current gaps but also establish
conditions for the sustainable development of environmental policy, where every citizen feels their signifi-
cance and responsibility.

Effective waste management largely depends on the active involvement of citizens in decision-making
and the implementation of environmental initiatives. International experience demonstrates that public en-
gagement not only enhances the quality of environmental policy but also strengthens societal trust in gov-
ernment institutions. It is worth noting that the success of such practices is rooted in a comprehensive ap-
proach that combines legislative support, educational programs, and the stimulation of public activity.

Conclusions

The conducted study has identified and systematized key challenges hindering effective public engage-
ment in MSW management in Kazakhstan. The analysis revealed that the primary barriers include deficien-
cies in the legislative framework, insufficient regulation of citizen participation procedures, the formal nature
of public hearings, limited access to environmental information, a low level of environmental awareness
among the population, and a lack of funding and modern technical infrastructure.

Within the framework of the research, a conceptual model of a comprehensive approach to addressing
these issues was developed. This model encompasses the improvement of legislation, enhancement of trans-
parency and accountability of government authorities, promotion of environmental awareness, implementa-
tion of incentive systems for citizens, and the integration of modern technologies. These measures aim to
eliminate barriers, improve the effectiveness of environmental policies, and establish a more sustainable
waste management system.

The scientific value of the study lies in its comprehensive analysis of interrelated barriers to public en-
gagement, as well as in the development of well-founded recommendations for overcoming these obstacles.
The practical significance is reflected in the potential application of the proposed solutions to refine the regu-
latory framework and to design and implement environmental initiatives aimed at fostering active public par-
ticipation in MSW management.

The results obtained can be utilized by government authorities to develop and implement more trans-
parent and effective environmental policies and by public organizations to enhance the quality of their activi-
ties in the field of environmental protection. Furthermore, these findings may serve as a foundation for fur-
ther academic research aimed at developing new approaches to engaging citizens in decision-making and
oversight processes in waste management.
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A.A. Hykymesa

KarThl KaJabIKTapabl 6ackapy cajachblHIa a3aMaTTapAbIH lIeliM Kadbliaay
npouecTepine KAThICYbIHBIH KYKBIKTBIK TeTiKTepi

3eprreynin Makcatel KasakcTanma TYpMBICTBIK KatThl Kangsikrapabl (TKK) 6Gackapy camackiHza
azaMaTTap/blH LIeMiM KaObUiiay MpoLecTepiHe KaThICYBIHBIH KYKBIKTBHIK TETIKTepiH Tajjgay, 3aHHaMaJIbIK
Ke/leprijiep/ii aHbIKTay )KSHEe OJIap/Ibl KO0 OOMBIHINA YChIHBICTAp d3ipiey. KaiunsIkTapapiH KeJIeMiHiH apTyHl,
oNmapApl KaiTta eHAey NCHreHiHIH TOMEHIIri XOHE OJKOJOTHSUIBIK KayilTepIiH KYIICKi a3aMaTTapAblH
OeJiceH/i KAaTBICYBIH KaMTaMachl3 €TETiH KEIeHIl KYKBIKTBIK TOCUINI KaKeT eTefi. 3epTTey oficTepiHe
xanbikapanblk Toxipubeni (EO, AKIL, JKanmonums, OHryctik Kopes) cambpICTBIpManbl-KYKBIKTBIK Tajaay,
Kazakcran PecrmyOnuKachIHBIH —9SKOJOTHSUIBIK —3aHHAMACBIH 3€pTTEy JKOHE KaJABIKTapasl Oackapy
caJachIHIaFbl KOFaMJIBIK KAaTBICy MacelleliepiHe apHaIFaH FhUIBIMH >KapHsIaHBIMIAapIsl KOHTEHT-Tajjaay
Kipemi. 3epTTey HOTWXKECiHJAE a3aMaTTapAblH KalAbIKTapAbl Oackapy JKyHeciHe KaTbICybIHa Keaepri
KENTIpeTiH Heri3ri mpodaeManap aHslkTanabl. OJapablH KaTapblHaa 3aHHAMAHBIH JKETUTMETCH/IIT, KOFaMIBIK
THIHJAYJIapAbIH (OpManbl CHIAThHl, JKOJOTHSUIBIK aKMapaTka KOJDKETIMAUTIKTIH INeKTeYJiri, IuQpPIbIK
WHQPaKYPBUIBIMHBIH OJICI3/IIr1 JKOHE a3aMaTTapAbl BIHTAJIAHIBIPY MEXaHW3MAEPiHIH JKETKUTKCi3miri Oap.
3epTTey HOTIOKeNepi KYKBIKTBIK pETTeyAl JKeTUImipy, MIemiM KaObUINAayIbIH aIIBIKTHIFBIH apTTHIPY,
a3zaMaTTap/bl BIHTAJAHABIPY XKYHECIH eHTi3y jKOHE e3apa opeKeTTecy MpoLecTepiH nudpraHasppy OOWBIHIIA
HaKTBl YCHIHBICTAp d3ipiieyre MyMKIiHIIK Oepmi. KoramablKk OaKbUTayAblH THIMAI KYKBIKTBIK TETIKTEpiH
KaJIBIKTapasl Oackapy jkyleciHe MHTerpauusiay Ka3akCTaHHBIH 3KOJOTHSUIBIK CasCATBIHBIH THIMALTIIIH
apTTHIPYIBIH MaHBI3bI MIAPTHL. A3aMaTTap/blH O€JICeHAl KaThICybl TYPaKThl JaMy KaFUIATTapblH JKy3ere
achIpyFa, DKOJIOTHSUIBIK JKayalKepIIUTIKTI apTThIpyFa jKOHE KaJJIBIKTapAbl Oackapy JKyHeciH jkakcapTyra
BIKIIAJ eTe/Ii.

Kinm ce30ep. KYKBIKTBIK PETTEy, TYPMBICTBIK KATTHl KAIBIKTAP, KOFAMIBIK KaTBICY, KYKBIKTBIK TETIKTEp,
3aHHAMAaJbIK KeJeprijiep, KOFaMmIbIK OakpUiay, OSKOJOTHSUIBIK aKmapar, OUQpPIaHABIPY, XaJbIKapabIK
TOKIprOe, 3KOJOTHAIBIK cascaT, KYKbIK KOJJaHy IPaKTHKAChl, TYPaKThl JlaMy, MEMJIEKETTIK perTey,
azamMaTTap/bl BIHTAIAHIBIPY, KOFAMIIBIK THIHIAYJIAp, SKOJOTASIIBIK JKayarKepIIiTiK.
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A.A. Hykymesa

IIpaBoBbIe MeXaHHU3MBbI BOBJI€YEHUS TPAKAAH B POLECCHl IPUHATHS pPellleHn i
B c(epe ynpaBiieHUs] TBePAbLIMH 0TX0AaAMH

Ienmpro ncciemoBaHys SBISETCS aHATN3 MPABOBBIX MEXaHH3MOB BOBIICUCHNUS TPXKAAH B IIPOLECCH IPHHATHS
petreHuii B chepe yrnpasienus TBepabiMu ObiToBbIME oTX0AaMu (TEO) B Ka3axcrane, BbIsIBIEHHE TIPABOBBIX
OapbepoB U pa3paboTKa MPEUIOKEHUHN M0 UX yCTpaHeHHI0. PocT 00beMOB 0TX00B, HU3KHH ypOBEHb Hepe-
pabOTKM U CBA3aHHBIE C 3THM AKOJOTHYECKHE PUCKH TPeOyIOT KOMIUIEKCHOTO 3aKOHOJATEIBHOTO MOAXO0a
JUIL aKTUBHM3AlMM OOIECTBEHHOTO YydacTHA. MeTOHONOTHsl HCCIEJOBAaHUS BKIIOYAET CPABHUTENIBHO-
npaBoBoOi aHanmn3 MexxayHapoHoro omnbita (EC, CIIA, SInonnu, FOxHoit Kopen), n3ydenue HalMOHAILHOTO
3aKOHOJIATEeNbCTBA, a TAK)Ke KOHTEHT-aHAIN3 ITyOJIMKalHi, IOCBAIIEHHBIX NIPAaBOBOMY PEryJIHPOBaHUIO 00-
IIIECTBEHHOTO YJacTHs B YIPaBICHUH OTXOJaMH. B Xoze nccienoBaHust BEISIBICHB! KIIIOYEBBIC TIPEIITCTBHS,
3aTpyIHSIONINE BOBICUCHNE IPaskIaH: HECOBEPIICHCTBO 3aKOHOAaTENILCTBA, (POPMAIBHBIIN XapakTep 00IecT-
BCHHBIX CITyIIaHWH, OTpaHHYEHHBIH JOCTYI K AKOJIOTMIECKoi HHpopManuH, ciadas mudposas HHOpacTpyk-
Typa ¥ HEJOCTaTOK MEXaHW3MOB CTHMYJIHPOBAHUS TpaxIaH. Pe3ynbTaTsl MCClIeI0BaHUS ITO3BOJIMIIN pa3pa-
60TaTh pEeKOMEHJALUH 10 COBEPLICHCTBOBAHUIO IPABOBOTO PETYIHPOBAHMUS, MOBBIIICHHUIO MIPO3PAYHOCTH
NPUHATHS PEIICHUH, BHEAPEHHIO CHCTEMBI CTUMYJIOB AT IPakAaH U NU(PPOBU3ALUH MPOIECCOB B3aNMOIEH-
cTBusl. Buenpenne 3¢ dexTHBHBIX MPaBOBBIX MEXaHU3MOB OOIIECTBEHHOTO KOHTPOJSI B yIpPaBICHUE OTXOAA-
MH SIBJISIETCSI BAYKHBIM YCIIOBHEM ITOBBINIEHHs d((GEKTHBHOCTH 3Kojorndeckoil nommruku Kasaxcrana. I'pa-
JKJTAaHCKask aKTHBHOCTH CIIOCOOCTBYET peai3alliiy NPUHIUIIOB YCTOHYMBOTO PA3BUTHS, YKPEIIEHHIO 3KOJIO-
THYECKON OTBETCTBEHHOCTH Y COBEPIICHCTBOBAHHIO CHCTEMBI YIIPABICHUS OTXOIaMH.

Kniouesvie crnosa: mpaBoBoe peryiupoBaHue, TBEpAbIe OBITOBBIE OTXOJBI, YIaCTHE OOIIECTBEHHOCTH, PaBo-
BBIC MEXAaHHM3MBI, 3aKOHOAATENbHBIE Oaphepbl, OOIIECTBEHHBIH KOHTPOIb, SKOJOTHUYECKas HH(pOpManus,
(pOoBHU3AIMS, MEKIYHAPOAHBIH OIBIT, SKOJIOTHYECKas IMOJIUTHKA, NPABONPUMEHHUTETIbHAs MpPaKTHKa, yc-
TOWYMBOE PAa3BUTHE, TOCYAAPCTBEHHOE PETYINPOBAHHE, CTUMYINPOBAHNE IPakAaH, OOIIECTBEHHBIE CITyIIa-
HHS, 5KOJIOTHUECKasi OTBETCTBEHHOCTb.
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The rule of law and digital transformation of public administration

The purpose of the article is to consider the importance and necessity of achieving an optimal balance be-
tween ensuring the fundamental rights of the individual and the principles of the rule of law in the context of
the rapid development of information and communication technologies, digitalization of all spheres of public
life and public administration. Since as a result of widespread digitalization, the individual, society and the
state interact in a new format of digital reality. Despite the obviousness of the thesis put forward, a legal anal-
ysis of the digitalization processes taking place in Kazakhstani society, the identification of risks and threats
to individual rights, along with the development of recommendations for ensuring the principles of the rule of
law, is necessary. The methodological basis of the study was general scientific conceptual approaches, as well
as approaches and methods that are inherent in modern legal science. As one of the main methods, discourse
analysis of regulatory documents and scientific materials was used, which made it possible to study the exist-
ing opinions and results in matters of interaction between the individual, society and the state. The achieved
results are expressed in the fact that the authors considered the role of the state in relations with citizens and
other institutions of civil society that function in the new digital reality. Particular attention is paid to the re-
sponsibility of the state for the correct construction of an information society based on modern digital tech-
nologies. As a result of the study, the authors come to the conclusion that the creation of digital reality has
both positive and negative aspects that affect the functioning of state power and the principle of the suprema-
cy of law. The authors state the need to strengthen information security issues, since the digital reality created
on the basis of information and communication technologies requires careful legal regulation and protection.

Keywords: The rule of law, supremacy of law, human rights, digitalization, principles of law, e-government,
digital technologies.

Introduction

The widespread introduction of information and communication technologies has created a digital
world that influences the existing institutions of society, in terms of transforming the mechanism of relation-
ships between the individual, society and the state. This is what we see in public administration, where open-
ness and transparency of the activities of government bodies has become one of the priorities, and of course
in the format of interaction with them, both citizens and civil society institutions.

The process of digitalization has given impetus to the active participation of citizens in the management
of state affairs, and to the strengthening of public control over the activities of government bodies. Most
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The rule of law and digital...

countries have undertaken digital initiatives and created all the conditions for expressing opinions (for exam-
ple, publishing draft legal acts), consulting citizens (for example, on tax, pension and labor legislation) and
providing citizens with the opportunity to participate in decision-making and online voting (using Internet
applications). This is due to the opened-up communication opportunities due to the introduction of new tech-
nologies, the development of the Internet with an increase in users. Citizens take part in the discussion and
examination of draft legal acts on online platforms; express their point of view on the actions of government
and administration bodies in social networks, exercise public control in accordance with the law, etc. It
should be noted that the participation of citizens in the above processes is quite effective due to the fact that
the opinions of Internet users are taken into account by government and administration bodies, since the state
itself has become an active subject of digitalization and informatization.

The Republic of Kazakhstan has adopted a number of program documents in the field of digitalization
that are aimed at distributing the efforts of government bodies to solve the main problems of digitalization in
the areas of: developing a legal framework, providing public services, ensuring information security, protect-
ing the rights of citizens and their personal data. In particular, the Concept of Cybersecurity (“Cyber Shield
of Kazakhstan”) [1], Strategy “Kazakhstan-2050”: a new political course of an established state [2], the Con-
cept of Development of Public Administration in the Republic of Kazakhstan until 2030 [3], the Concept of
Legal Policy of the Republic of Kazakhstan until 2030 [4] and others. The designated documents indicate a
change in the role of the state in relations with citizens and other civil society institutions, which also func-
tion in the new digital reality. This is due to the fact that the state itself is being transformed into an era of
total digitalization and information openness, which is expressed in the creation of the Electronic Govern-
ment portal (eGov.kz) with the ability to receive public services in a new format and the development of
electronic document management.

The development of information and communication technologies and the formation of an information
society have led to the emergence of an innovative direction in public administration and, in general, the ba-
sis for interaction between the state, society and the individual — electronic government (e-government). In
these conditions, regardless of the principles and objectives, the reform of national governments is aimed at
introducing information and communication technologies into the sphere of public administration to improve
internal and external socio-economic and political interaction, increase the efficiency and quality of public
services.

At the same time, the digitalization process has brought not only positive aspects to the life of society,
but also left open a number of questions that require answers. Firstly, society must be prepared for further
strengthening of digitalization processes and expansion of citizens’ participation in the management of state
affairs. Secondly, interaction of citizens, civil society institutions and the state in the format of digital space
will require constant improvement, since this is a new format of relationships. Thirdly, building a client-
centric state that will be focused on the individual requires strengthening information security issues, since
the digital profile of the citizen being formed requires protection.

This article is devoted to the study of the identified issues.

Methods and materials

In order to obtain the most reliable scientific results, this study used a methodological toolkit deter-
mined by its subject.

The methodological basis of the study was philosophical, general scientific conceptual approaches, as
well as approaches and methods that are inherent in modern legal science.

Using a dialectical approach, the legal forms of implementing the functions of the Republic of Kazakh-
stan as a legal state in their development and interaction were considered, changes that occurred in the con-
text of digitalization were identified, and elements of the principle of the supremacy of law were considered.
It determined the use of such a general scientific approach as an activity-based one, which made it possible
to interpret the implementation of public administration through socially significant actions of subjects.
Thanks to the techniques and means of structural and functional analysis, through the structure of legal activ-
ity and the interrelations between its elements, the legal forms of implementing the functions of the Republic
of Kazakhstan as a legal state were characterized. Within the framework of the synergetic approach, the Re-
public of Kazakhstan was characterized as a dynamic system, the functions of which as a state governed by
the rule of law are formed under the influence of both internal and external factors, and a choice is made and
a new system is created in new digitalization processes. As one of the main methods, discourse analysis of
regulatory documents and scientific materials was used, which made it possible to study the existing opin-
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ions and results in matters of digitalization and interaction in these conditions of the individual, society and
the state, and also made it possible to develop recommendations for improving the norms of the current leg-
islation in the field of public administration of digitalization.

The work uses the provisions of the concepts of a democratic, legal, social state, which determine the
model of the modern state of the Republic of Kazakhstan, which stipulates the content of Article 1 of the
Basic Law of the country. The entire research process was accompanied by logical techniques (analysis, syn-
thesis, induction, deduction, abstraction, generalization, analogy, modeling), which made it possible to clari-
fy a number of provisions of the classical theory of the rule of law in the new conditions of digitalization.

In recent years, research in this area has increased, as the process of using information and communica-
tion technologies is gaining momentum. The researchers substantiate the need for “analyzing the specific
relationships between good governance and the supremacy of law, as well as guaranteeing the observance of
citizens’ rights without abuse and corruption, taking into account the wave of digital technologies during the
current Fourth Industrial Revolution” [5; 14.]. It is also assumed that there are: “positive and negative as-
pects in the process of the influence of digital technologies used in the information society on democracy,
human rights and the supremacy of law in general” [6; 991], which can be agreed with when analyzing this
aspect of the problem in our country. This thesis is confirmed by other researchers who believe that “the
growth of digital technologies has led to the emergence of digital private and public powers that create sig-
nificant social risks, challenge human rights and change the supremacy of law” [7; 3]. The increase in the
number of studies of this kind indicates the growing relevance and significance of this issue in the context of
Kazakhstan's realities.

Results

In the early 90s, a new era began in the Republic of Kazakhstan, which was marked by important
transformations in state building, which was enshrined in Article 1 of the Constitution of the country: “The
Republic of Kazakhstan asserts itself as a democratic, secular, legal and social state, the highest values of
which are man, his life, rights and freedoms” [8].

According to the constitutional and legal norm, the Republic of Kazakhstan in its functioning and
development is guided by the basic principles of a legal and democratic state, recognizing man and his rights
as the highest value. And this suggests that in order to build a truly legal state, it is necessary to ensure and
protect the fundamental rights and freedoms of man and citizen, extolling the universal value over the
interests of the state.

In the legal literature, there are many approaches to defining the rule of law, identifying its features and
essence, but they all agree on one thing: it is based on law and justice. In particular, Yu.A. Tikhomirov said
that the persistent need for a just state gave rise to the idea of a rule of law [9; 17].

We believe that it is no coincidence that the Head of State K.Zh. Tokayev, speaking in 2022 with the
Address to the people of Kazakhstan, entitled it “A Just State. A United Nation. A Prosperous Society”,
focusing on increasing the population’s trust in the state, which is the cornerstone in the context of
digitalization and information openness. After all, the modern digital world is changing the established
principles of communication, on the one hand, making it possible to freely, openly and promptly express
one’s point of view, and and on the other hand, strengthening the state’s ability to subject an online oppo-
nent, such as an Internet user, to complete control and isolation (blocking). In other words, the new digital
reality, under the influence of rapidly developing information technologies, is changing the interaction
between the state, citizens and civil society institutions, increasing the degree of participation in government
decision-making, and at the same time providing an opportunity to control state power, which has always
been the only dominant force. It is necessary to recognize that although state power is the dominant factor in
the governance of the rule of law, it is stabilized by the principles of the supremacy of law and the protection
of human rights. And as researchers note: “Despite the achievements of science and technology since the
industrial revolution, no technological force has significantly changed this tripartite order” [7; 4]. However,
the development of information and communication technologies and the emergence of the global Internet
significantly affect human rights, state power and the supremacy of law. Studying the process of
digitalization and its impact on state power, it is necessary to recognize the validity of the thesis that “the
introduction of electronic technologies — the common good of the present and the future — should be
carried out subject to compliance with the principle of the supremacy of law — also a generally recognized
constitutional value” [10; 77.]. Since in modern Kazakhstani society, which is in line with the influence of
digital information technologies and the Internet, the state and law are under pressure, which is reflected in
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all spheres of public life. The state introduces new digital technologies by creating a legal basis for their
functioning, and at the same time bears responsibility for the correct construction of an information society
based on modern technologies applied everywhere in all spheres of the economy, politics and in the
development of legislation. The e-government portal operating today in Kazakhstan is the initial stage of the
introduction of digital technologies that significantly affect all subjects of this process (individual, society
and the state). This thesis is noted by researchers who believe that “e-government is the first step towards
building a government on new digital technologies™ [11; 25]. Agreeing with this opinion, we state that the
modern world presents new conditions for the further development of digital reality, which we are obliged to
introduce into public life and government activities to avoid falling behind high-tech nations. And it is quite
reasonably and fairly indicated in the legal literature: “the development of digital government practices
contributes to the development of digital democracy” [12; 6]. This is precisely the digital world where digital
tools should be the flagship in management procedures with the participation of all members of society and
in the possibility of limiting the institutions of power.

In Kazakhstan, a lot of work has been done to expand informatization and implement the concept of
“electronic government”, which has improved the system of state governance and reached a fundamentally
new, higher level — the formation of Kazakhstan as a ““digital state”. And this is not just a change in the term
“electronic” to “digital”, but a focus on changing the substantive characteristics of state governance, creating
a simplified format for interaction with citizens of the country. In recent years, there have been many studies
devoted to the transformation of electronic government into digital, on the basis of which it is possible to
derive general characteristics that will be modernized: increasing the influence of the global Internet on the
life of modern society and state development in general; increasing the share of Internet technologies in the
daily implementation of citizen rights and in interaction with government agencies; enhancing citizen partic-
ipation in the management of public affairs, including changing the methods of participation, which will be
facilitated by digital technologies. The growing role of the global Internet in the life of society and the state,
the gradual increase in its influence on the rights of citizens, the expansion of the possibilities of its use in the
political and legal system of the modern state, prompted the need to study it, in connection with which the
hypothesis of a “digital state as a form of post-state world order” was put forward in the legal literature [13;
103]. In solidarity with it, we believe that the vector for the development of a digital state is the future for all
countries, since digital technologies are increasingly being introduced into the process of communication
between citizens and government bodies every day, as well as in the expansion of electronic governance.
And the coordination of powers is deduced as the main principle of electronic governance [14; 18]. The cat-
egory of “electronic government” was initially reflected in the repealed Law of the Republic of Kazakhstan
dated January 11, 2007 No. 217-111 “On Informatization”, and then in the adopted new Law of the Republic
of Kazakhstan dated November 24, 2015 No. 418-V “On Informatization”. The differences in the normative
provisions of the said acts on what constitutes the category of “electronic government™ are seen in the change
of its essence from “state management system” to “information interaction system”. The importance of such
terminological clarification is that the country’s progress towards the creation of a digital government will
ultimately allow the constitutional characteristics of the Kazakh state to be filled with updated content and
will lead to the creation of a new format of interaction, based on the principle of open, transparent and direct
dialogue between the state and all subjects of civil society.

The tasks of the electronic government: ensuring the process of information communication between all
government bodies, developing unified databases of information; implementation of services by government
bodies using electronic means in a simple form and without restrictions; supporting the development of an
electronic market for goods and services in order to increase the competitiveness of domestic industries at
the global level; developing electronic democracy; improving the standard of living of the population; intro-
ducing an electronic voting system and electronic legal proceedings, etc. The content of e-government lies in
the integration of all governmental structures through the use of internet technologies into a unified system
that aligns internal processes with a single user interface. This is why the user is given the opportunity to in-
teract not with multiple separate units sequentially, but with a single electronic intermediary that represents
all departments.

So, we can say with confidence that the electronic government of any country is aimed at solving three
interrelated key issues: providing citizens and businesses with effective means of receiving various electronic
services; providing the state apparatus with effective means of decision-making and rendering administrative
services; organizing electronic interaction between authorities, citizens and businesses. At the same time, e-
government also plays a major role in improving quality, improving the supply system, analyzing and evalu-
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ating decisions, and ensuring control over the activities of government agencies. Such a diverse role of e-
government in modern society is especially important from the standpoint of building a legal state associated
with the technologies of the digital age, since a modern state is obliged to ensure the maintenance and rea-
sonable adaptation of the principle of the supremacy of law in public administration, namely such aspects as:
legality, fairness and expediency of the exercise of state power; equality of all before the law and the court;
protection of the individual and fair justice; openness and transparency of the exercise of state power; com-
pliance with the norms of the Constitution and the implementation of constitutional control, etc.

The rule of law, which is developing in line with the modern digital reality, is an important condition
for the implementation of the idea of a client-centric (client-oriented) state, perceiving it as the goal of im-
plementing the democratic principles of state building. In addition, the conceptual frame of digitalization
processes has become the model of a “listening state”, which emphasizes feedback from the public, taking
into account its ideas, opinions and criticism.

Special attention in the context of considering the digitalization of all spheres of public life and public
administration deserves the provision and protection of human rights. Foreign researchers also draw attention
to this, believing that “these days, the boundaries between physics, digital technologies and biology are
erased, the Internet is easy to use, the legal system does not respond in time, legal and technical control is
weak, and actions are taken that violate human rights and interests” [5; 16].

The main target of violations is the right to privacy of citizens, since personal information about a citi-
zen (the so-called “digital profile”) is the main element of the electronic public administration mechanism.
The totality of personal data of each citizen of the Republic of Kazakhstan, located on the web portal of the
“electronic government”, includes the most complete information about the person, his/her life activity and is
differentiated depending on the state bodies providing certain public services. Undoubtedly, the web portal
“Electronic Government” has the ability to accumulate information about a citizen from almost all portals of
state bodies, which allows it to be quickly transferred at the request of the applicant. In addition, the system
of collecting personal data, its storage and use is automated, since the volume of personal data that the Elec-
tronic Government has is very extensive. At the same time, despite the careful legal regulation of the tech-
nical process of personal data circulation, there is a periodic threat of violation of the confidentiality of
stored information, which causes concern among citizens. Despite all the efforts of the state, the level of le-
gal regulation and protection of personal data has a number of errors that do not allow for the full safety of
the collected confidential information for the functioning of the electronic government. The researchers see
the reason for the poor protection of personal information in the fact that the traditional legal concept does
not take into account the new circumstances of the digital reality and does not distinguish between online and
offline environments, which has led to the emergence of opportunities to violate the privacy regime.

Discussion

As of today, the situation in the field of personal data protection has become one of the key factors of
social concern in Kazakhstan, affecting the effectiveness of ensuring the information security of the state.
This has become especially noticeable against the background of recent years, when almost every few
months the media started talking about leaks of confidential data of Kazakhstanis. That is, the confidentiality
of personal data is often violated in ways that the owner of this data does not know about, which indicates
the latency of this problem. As a rule, these are customer databases that are sold or transferred by employees
of companies, banks, government agencies, etc. for various reasons, as well as personal data obtained
through blackmail, threats, espionage. This may be resentment for dismissal from work, pursuit of profit, a
desire to ruin the reputation of the organization and much more. It is precisely this personal data, obtained
illegally, and not as a result of a technical failure or data leak, that is in high demand on the sales market.

Many Kazakhstanis are not informed about such illegal distribution of personal data until they encoun-
ter adverse consequences, which are manifested in the illegal use of data by strangers or organizations. Es-
sentially, this involves receiving advertising emails and notifications from various companies where a person
has never registered or made a purchase, yet their email or mobile phone number is in the company’s client
database. Moreover, this is the most harmless of the encountered violations of personal data of Kazakhstanis,
since their illegal use brings quite a lot of moral, material, financial losses. In particular, as a result of unau-
thorized access to personal data, their illegal use is becoming increasingly widespread among various fraud-
sters and cybercriminals. Basically, these are illegal manipulations with personal data in the field of banking
services: issuing a loan to a third party, gaining access to and using other people’s payment cards, bank ac-
counts, electronic digital signatures, etc. However, in addition to such violations that threaten the well-being
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of an individual citizen, the illegal receipt and use of personal data can also turn into a problem for ensuring
the national security of the state. As a rule, such situations are typical in the field of espionage in the field of
personal data of citizens. For example, on February 20, 2024, information appeared on social networks that
data of Kazakhstanis was found in a leak of Chinese government documents [15]. A completely natural ques-
tion arises: where does personal information about citizens of a neighboring state come from in Chinese gov-
ernment documents, for what purpose and how was this information collected? At present, the national secu-
rity agencies of the Republic of Kazakhstan, together with the Ministry of Digital Development, Innovation
and Aerospace Industry, are trying to understand the current situation. Neither the state bodies of Kazakhstan
nor the technical infrastructure of organizations engaged in their collection, accumulation and storage were
prepared for such resonant situations in the sphere of personal data.

Thus, the state, as the initiator of the introduction of information and communication technologies in the
management process, must ensure the security of all entities involved, making the sphere in which all the
information necessary for the effective exercise of state power secure. This is particularly important since the
management of digital platforms raises key constitutional issues. After all, in connection with the develop-
ment of digitalization in public administration, we are talking not just about the organizational and technical
design of functions, but about the emergence of digital power that accumulates the ability to influence with
the help of information resources. Researchers also point to this, believing that when managing digital plat-
forms, it is necessary to take into account the values of the supremacy of law and the constitutional rights of
the individual [16].

Thus, the question of legitimacy in the management of digital platforms arises. Today, the operator of
the information and communication infrastructure of the “electronic government” is JSC “National Infor-
mation Technologies”, created in accordance with the Resolution of the Government of the Republic of Ka-
zakhstan dated April 4, 2000 No. 492 “On the development of a single information space in the Republic of
Kazakhstan”. However, the need to modernize the eGov portal by placing it on a large platform was dis-
cussed, since it currently serves about 400 different information systems. Various options for solving this
issue were considered, including the possibility of transferring the e-government portal to companies special-
izing in this area. This will lead to a situation where the volume of data controlled by governments will be
significantly less than that of companies in the field of information technology. Of course, such a decision
caused controversy in society, since the question of the legitimacy of managing a digital platform and violat-
ing the confidentiality of information with limited access arose, and, therefore, it was about transferring digi-
tal power into private hands, which would pose a threat to national security. We are already witnessing simi-
lar threats in the form of cyberattacks on personal data, which are subsequently used for cyber fraud.

Conclusions

A modern legal state in its development must take into account the potential of digital technologies and
establish interaction with citizens and civil society institutions in accordance with the requirements of digital
transformation. In addition, there is a need to modernize the functional characteristics of government agen-
cies taking into account the new digital reality, in the context of general transformation processes in the state
and legal life of society.

It is appropriate to emphasize that the process of digitalization in the state is not the task of a separate
subject of state power, or one of the spheres of social development, since the scale and substantive depth of
the process is aimed at the general transformation of all spheres of public life, which inevitably entails the
restructuring of the entire technological environment of processes.

In this regard, the state must have a clear understanding of the direction of global scientific and techno-
logical progress in order to develop a strategic plan for its own advancement, outlining key indicators for the
coming years. The technological gap with leading nations could significantly impact the qualitative aspects
of state-building.

Emphasizing the correctness of the Republic of Kazakhstan's decision, made during the implementation
of the State Program for the Formation and Development of the National Information Infrastructure (ap-
proved by the Presidential Decree on March 16, 2001), to introduce electronic governance methods in the
field of public services, we highlight the predominance of positive outcomes. In this regard, the society is
faced with a new strategic goal, which consists in building a digital government, which will take a long time.
In this context, a number of important trends in the development of digital reality should be taken into ac-
count in improving public administration: 1) it is necessary to take into account the achievements of digitali-
zation processes and their further development when modernizing the activities of government agencies; 2) it
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IS necessary to improve the legal acts of the state for their functioning in the digital reality, since it must be
adapted to the working conditions taking into account digital technologies; 3) it is necessary to expand the
involvement of citizens and civil society institutions in the online process of managing public affairs, devel-
oping legal regulation of such participation, otherwise the Internet users already involved in this, instead of
constructive public opinion, will fill the media space with critical statements; 4) expanding the participation
of citizens and civil society institutions in public administration in the online space should be accompanied
by the formation of appropriate mechanisms for influencing government structures; 5) government bodies
and authorities should strive to change the format of their work, namely, to move away from the role of an
ordinary official-holder of information, and become an intermediary capable of promptly, openly and trans-
parently identifying and solving problems in the digital reality with the participation of stakeholders; 6) when
building interaction between the state and civil society institutions, it is important to move away from hierar-
chy and verticality, giving priority to horizontal relationships, which will allow a faster transition to the plane
of a client-centric state; 7) It is essential to enhance citizens’ trust in government agencies and civil society
institutions, which will allow for more constructive interaction based on partnerships; 8) it is obvious that in
the national sphere of ensuring the protection of citizens’ rights in the context of the introduction of digital
technologies, there are a number of open issues that require resolution on the basis of a fundamentally new
state policy in the field of information security and taking into account the improvement of the legal frame-
work providing for liability for violation of the information rights of an individual. The activities of the rule
of law in the context of ongoing digitalization must take into account the need to create digital legislation
aimed at the effective protection of the individual, his rights and freedoms as the most important element of
an open civil society.
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KyYKBIKTBIK MeMJIeKeT KIHe MeMJIeKeTTIK 0acKapyabiH HuGpJbIK TpaHchopManMsChI

MakanaHblH MakcaTbl aKIapaTTHIK-KOMMYHHKATHBTIK TEXHOJOTHSUIAPIBIH KapKBIHIBI JaMybl, KOFaMIBIK
eMip MEH MEMJICKETTIK OacKapyabH OapibIK cajajapblH MU(PIaHIBIPY jKaFJalibIHIA XKEeKe TYJIFaHbIH HEeri3Ti
KYKBIKTaphl MEH KYKBIKTBIK MEMJICKET KaFUJaTTapblH KaMTaMachl3 CTYIiH OHTailIbl TEHrepiMiHe KoJ
JKETKI3Y[iH MaHBI3OBUIBIFEI MEH KAKETTUIrH KapacTelpy. OWTKEHI KEHIHEH TapanraH HUQpIaHgbIpy
HOTIKECIHIEC JKeKe TyJIFa, KOFAM JKOHE MeMJICKeT LM(PIBIK LIBIHABIKTEIH JkaHa (opMaThIHIA e3apa
opekerTece/i. YCBHIHBUIFAH TE3UCTIH alKBIHIBIFBIHA KapaMmacTaH, Ka3aKCTaHIBIK KOFaMaa OOJBIN JKaTKaH
mudpIaHABIpY TPOIECTEpiH KYKBIKTHIK Taljay, JKeKe TyJFa KYKBIKTapblHa TOHETIH ToyeKelaep MeH
KaTepJep/i aHbIKTay, KYKBIKTHIK MEMIIEKET KaFMAaTTapblH KaMTaMachl3 €Ty CalachlHIa YCHIHBIMIAp d3ipiey
Tanamn eriiedi. 3epTTey/iH dJiCHAMABIK HETi3i aJIbl FRUIBIMH TYXKBIPBIMIAMANBIK TICUIACP, COHIAi-aK
Ka3ipri KYKBIKTBIK FBUIBIMFA TOH Tocinaep MeH omictep. Herisri omicrepmin Oipi periHAe HOPMATHBTIK
KYXKaTTap MEH FBUIBIMH MaTepuajJapFa IUCKYPCTHIK Tanaay KOJJaHBULIBL, OYJ jKeKe TyJFa, KOFaM JKOHE
MEMJICKETTIH ©3apa dpeKeTTecy Macelenepine 0ap mKipiep MEH HOTIXKeIepai 3epTTeyre MyMKiHAIK Oep/i.
Ko xeTki3inreH HOTIDKENep aBTOPIapAbIH KaHa HA(QPIIBIK MIBIHIBIKTA XKYMBIC ICTEHTIH a3aMaTTapMeH jKoHe
a3aMaTTBHIK KOFaMHBIH 0acka MHCTHTYTTapbIMEH KapbIM-KaThIHACTAa MEMIIEKETTIH POJIiH KapacThIpFaHbIHAH
KopiHeni. 3amMaHayn IMQPIBIK TEXHOJIOTHSIAPFa HETi3JeNreH aKMapaTThIK KOFaMAbl OYPBIC KYpy YILiH
MEMJICKETTIH JKayarKepIIUIriHe epeKie Ha3ap ayaapbiiaasl. 3epTTey HOTHIKECIHAC HMUGPIBIK MIBIHIBIKTHI
KYpPY MEMIJICKETTIK OMJIKTIH JKYMBIC iCTeyiHe JKOHe 3aH YCTeMJIri NMPUHILUIIIHE 3Cep eTETiH OH XaHE Tepic
acrieKTiepi 6ap JereH KOPBITHIH/BI KacallFaH. AKNApaTTHIK KayilCi3MiK MoceJeNepiH KymeHTy KaXeTTiTir
alTBUIFaH, OMTKEeHI aKIMapaTThIK-KOMMYHHKAIMSIIBIK TEXHOJIOTHSIAP HETi31HAe KYPbUIFaH HUQPIIBIK IIBIH/BIK
MYKHSAT KYKBIKTBIK PETTEY MEH KOpFay/Ibl KaXKeT eTelli.

Kinm ce30ep: KYKBIKTHIK MEMJIEKET, KYKBIK YCTEMJIri, agaM KYKBIKTapbl, IHQPIAHIBIPY, KYKBIK
KaruJIaTTaphl, SJIEKTPOHIBIK YKIMET, ITU(PIIBIK TEXHOTOTHIAD.

E.K. Canap0GekoBa, C.K. Xernucos

IIpaBoBoe rocynapcrso u uu(pposas TpancopManus rocyjapcrBeH-
HOI'0 YNIPABJICHUS

Ilens cratby — paccMOTPETh BaXXHOCTh M HEOOXOJMMOCTH JOCTIDKEHHUSI ONTHMAIBHOTO OanaHca MEXIy
obecrieueHreM (GyHIAMEHTAIBHBIX MPAB JINYHOCTH M HPHHIMIAMI BEPXOBEHCTBA 3aKOHA B YCIIOBHSX OBICT-
poro pa3BuTHs HHGOPMAIMOHHO-KOMMYHHKAIIMOHHBIX TEXHOJIOTHH, a Takxke 1udppoBu3anuu Beex chep 06-
IIECTBEHHOM XM3HU M TOCYJapCTBEHHOIO ympaBieHus. B pesymbraTe mmpoxomacuitabHO# nudpoBH3anun
MHANBH], OOIIECTBO M rOCYIapCTBO B3aUMOJICHCTBYIOT B HOBOM (opmMare 1ndpoBoii peaapHocTH. HecMoTps
Ha 00OCHOBAaHHOCTBH BBIJBHHYTOH THIOTE3bI, TpeOyeTCsl IOpUANUECKUI aHaIN3 MPOIECCOB IU(POBHU3AINH,
MPOUCXOASAIINX B Ka3aXCTAaHCKOM OOIIeCcTBe, BEIIBICHHE PUCKOB M YTPO3 MpaBaM JIMYHOCTH, a TaKKe paspa-
00TKa peKOMeHAAIMI B 001acTH 00ecIeueHns IPUHINIIOB BEPXOBEHCTBA 3aKOHA. MeT010I0THYeCcKOi OCHO-
BOH HCCIIEIOBaHMS SIBIISIOTCS OOIEHAYYHbIE KOHIIETITYyaIbHbIE IOAXO/BI, @ TAKXKE IOJXOABI 1 METOBI, TIPH-
CyILLME COBPEMEHHOM IOpUANYECKON HayKe. B kauecTBe OJTHOrO U3 OCHOBHBIX METOJIOB UCIOJIb30BaH JAUCKYP-
CUBHBIM aHaJIM3 HOPMATUBHBIX JOKYMEHTOB M HayYHBIX MaT€pPHajOB, YTO IMO3BOJIIO U3yYUTh CYILECTBYIO-
e MHEHUS U Pe3yJIbTaThl IO BONIPOCAM B3aUMOAEHCTBUSA MEXIY JINYHOCTHIO, OOLIECTBOM U FOCYJapCTBOM.
JlocTurnyThble pe3yabTaThl 3aKI0YAIOTCS B TOM, YTO aBTOPBI UCCIEN0BAJIN POJIb TOCYJapCTBA B OTHOLIEHHSX
C IpakJIaHaMu M JPYTUMU HHCTUTYTaMH TPXAAHCKOTO 00IiecTBa, (HYHKIMOHUPYIOIMMHI B HOBOH Ldpo-
Boi peansHOcTH. Oco00e BHUMAaHME YIEJICHO OTBETCTBEHHOCTH TOCYHApCTBA 3a IPABHILHOE MOCTPOCHHE
MH()OPMAIIMOHHOTO 00IecTBa Ha OCHOBE COBPEMEHHBIX LU(POBBIX TeXHOJOTHH. B pesymbrare mccienoa-
HUS aBTOPHI NIPUXOJAT K BEIBOJY, YTO CO3JaHHME IU(PPOBOH pEanbHOCTH MMEET KaK ITOJIOKUTENbHEIE, TaK U
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OTpHLATEIbHbIE CTOPOHBI, BIMSIOIINE HA ()YHKIHMOHHUPOBAHME TIOCYHNApCTBEHHOW BIACTH M COOMIO/CHUE
NPUHIMIIA BEpXOBEHCTBA 3aKOHA. ABTOp yTBEpIKAaeT HEOOXOAMMOCTh YCHIICHHS paboThl B 007acTu uHpop-
MalMOHHOW O0e30MacHOCTH, TaK Kak IHU(poBas pealbHOCTh, CO3AaHHAA HAa OCHOBE HH(OPMALMOHHO-
KOMMYHHKAIIHOHHBIX TEXHOJIOTHI, TpeOyeT TIaTeIbHOM IPaBOBOIl periaaMeHTaIy U 3alUTHL.

Knrouesvie cnosa: BEPXOBCHCTBO 3aKOHa, IIpaBa 4Y€JIOBCKA, L[I/I(prBI/ISaHI/ISI, NPUHIUIIEBI IIpaBa, 3JICKTPOHHOC
IMpaBUTEIILCTBO, HI/I(i)pOBI;Ie TEXHOJIOTHUH.
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Theoretical and legal foundations of the formation of the legal definition of artificial
intelligence: challenges and prospects

The purpose of this study is to analyze the theoretical and legal foundations of the formation of the legal defi-
nition of artificial intelligence (Al) in the context of its rapid development and implementation in various
spheres of public life. The study examines the existing problems associated with the lack of a unified legal
definition of Al, as well as analyzes approaches to its regulation applied in various countries and international
organizations, including the European Union and the United States. The research methods used were the
analysis of regulatory legal acts, scientific publications, as well as comparative legal analysis. As a result of
the study, it was revealed that the lack of a unified legal definition of Al creates significant legal difficulties
that hinder effective regulation of this area. It has been established that approaches to the definition of Al and
its regulation differ significantly in different jurisdictions, which leads to conflicts and legal uncertainty. The
need to develop agreed international standards and definitions of Al, as well as mechanisms for allocating re-
sponsibility for harm caused by Al, and personal data protection was emphasized. In conclusion, the im-
portance of an integrated and interdisciplinary approach to the development of a legal system capable of ef-
fectively regulating relations related to Al is emphasized.

Keywords: Artificial intelligence, legal regulation, legal status, definition of Al, international cooperation, re-
sponsibility of Al, ethical principles, regulatory framework, digitalization, information technology, data pro-
tection, legal risks, automation, innovation, cybersecurity.

Introduction

In recent years, there has been a rapid development and implementation of artificial intelligence (Al)
technologies in various spheres of public life in Kazakhstan. Al applications cover areas such as public ad-
ministration, healthcare, education, finance, logistics, agriculture, and industry. In particular, in the field of
healthcare, Al is used to diagnose diseases through the analysis of medical images, which increases the accu-
racy and speed of diagnosis. In education, Al contributes to the personalization of learning by adapting edu-
cational programs to the individual needs of students. In the financial sector, Al is used to analyze large
amounts of data, which improves risk management and increases operational efficiency [1].

Realizing the importance of Al for the country’s future, the Government of the Republic of Kazakhstan
has approved the Concept of Artificial Intelligence Development for 2024—-2029. This strategic document is
aimed at creating an Al ecosystem, including the development of infrastructure, data, human capital and sci-
entific research. Special attention is paid to the formation of a regulatory framework and acceleration pro-
grams, which demonstrates the comprehensive approach of the state to the development of this advanced
technology [2]. However, despite the obvious advantages and prospects of using Al, its rapid spread raises a
number of legal and ethical issues. The lack of a unified legal definition of Al and relevant regulations can
lead to legal gaps and uncertainties in regulating this area. The Concept of Legal Policy of the Republic of
Kazakhstan until 2030 emphasizes the need to develop legal mechanisms aimed at resolving issues of liabil-
ity for harm caused by Al, as well as determining the legal status of products created with its participation
[3]. In this context, it is particularly important to note the initiative to develop a draft law “On Atrtificial In-
telligence” aimed at establishing legal regulation in the field of Al, including interaction between govern-
ment agencies, individuals and legal entities. This bill also provides for the adoption of ethical standards,
state regulation and the definition of the legal regime for the functioning of Al facilities [4].

* Corresponding author’s e-mail: aridnis@mail.ru
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The relevance of research on the theoretical and legal foundations of defining artificial intelligence aris-
es not only from its widespread use across various sectors of society but also from the urgent need to estab-
lish appropriate legal regulations that balance innovative development with the protection of citizens' rights
and freedoms.

The lack of a unified legal definition of Al creates significant legal difficulties that hinder effective reg-
ulation of this rapidly developing field. Currently, there are no legislative acts in the Republic of Kazakhstan
that directly regulate Al, which creates a legal vacuum in this area [5; 42]. Developing a universal definition
of Al is complicated by the interdisciplinary nature of this technology, which requires combining knowledge
from various fields such as statistics, linguistics, robotics, mathematics, economics, logic, and law. This
leads to different approaches in defining Al, which makes it difficult to form a single legal standard [6; 253].

The lack of a clear legal status of Al leads to uncertainty about responsibility for actions committed
with its participation. In particular, difficulties arise in determining the subjects responsible for the harm
caused by Al, as well as in matters of intellectual property of works created with its help [3]. In addition, the
lack of a single definition of Al makes it difficult for international cooperation and the harmonization of leg-
islation in this area. Differences in national approaches to Al regulation can lead to legal conflicts and hinder
the development of cross-border technologies [7]. It can be said that the lack of a unified legal definition of
Al creates serious legal difficulties that require the development of coordinated approaches and regulations
that ensure effective and fair regulation of this area.

Currently, there is no unified approach in the scientific community to determining the legal status of Al,
which creates significant gaps in research and theoretical schools. Existing concepts range from recognizing
Al as an object of law to offering it the status of an independent subject of legal relations. However, none of
these theories has been universally accepted, which indicates the need for further research in this area [8;
126].

One of the key gaps is the absence of clear criteria to distinguish Al as both an object and a subject of
law. The absence of such criteria makes it difficult to determine the rights and obligations associated with the
use of Al, as well as to establish responsibility for its actions. In addition, many studies focus on the tech-
nical aspects of Al, overlooking its legal nature and the possible legal consequences of its use [9; 138]. Exist-
ing theoretical schools offer different approaches to the legal regulation of Al. Some scientists insist on the
need to develop special regulations governing the use of Al, while others consider it sufficient to apply exist-
ing legal norms and adapt them to new technologies. However, none of these approaches provides an ex-
haustive solution that takes into account all the features and risks associated with Al [10; 68].

From our point of view, existing research does not sufficiently take into account the dynamic nature of
Al development and its ability to self-learn. This leads to the fact that the proposed legal models quickly be-
come outdated and do not meet the real needs of society. An integrated and interdisciplinary approach is
needed, combining the efforts of lawyers, engineers, philosophers and other specialists to develop a flexible
and adaptive legal system capable of effectively regulating Al-related relationships. Gaps in existing
research and theoretical schools require the development of new concepts and approaches that can
adequately reflect the complexity and versatility of Al, as well as ensure its effective and safe use in the legal
field.

Methods and materials

In the course of the research, an integrated approach was used, including several methods and sources.
The analysis of regulatory legal acts covers national and international documents, such as the Concept of Ar-
tificial Intelligence Development in Kazakhstan (2024-2029), the Concept of Legal Policy of the Republic of
Kazakhstan until 2030, Federal Law No. 123-FL of the Russian Federation, the European Ethical Charter on
the Use of Artificial Intelligence in Judicial Systems, as well as the “Bill of Al Rights” There is also a
Framework convention on Artificial Intelligence in the USA. The analysis of scientific publications is based
on the study of modern research on the legal status, ethical aspects and international regulation of Al. Docu-
ments from international organizations (the UN, the OECD, the Council of Europe, and EU expert groups)
were used to substantiate the conclusions. Considerable attention is paid to comparative analysis, which
makes it possible to identify differences in approaches to the definition and regulation of Al in the European
Union, the United States and other jurisdictions. The complex nature of the methods used ensures the depth
and comprehensiveness of the research, however, the lack of an explicit description of the methodology in a
separate section limits the transparency of the approaches used.
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Results

In the context of the rapid development of Al technologies, various countries and international organi-
zations are making efforts to form legal definitions and regulate this area. However, there is still no single,
universally accepted definition of Al, which leads to a variety of approaches and terminological interpreta-
tions.

In the European Union, a High—level Expert Group on Artificial Intelligence (Al HLEG) [11] in 2019
proposed a definition according to which Al is a system that demonstrates intelligent behavior by analyzing
its environment and taking actions with a certain degree of autonomy to achieve specific goals. This defini-
tion focuses on the ability of Al systems to perceive, reason, and make decisions, as well as their autonomy.

In the Russian Federation, the concept of Al was legislated in 2020. According to Federal Law No. 123-
FL, Al is defined as a set of technological solutions that allow simulating human cognitive functions and ob-
taining results comparable to the results of human intellectual activity when performing specific tasks. This
definition emphasizes the imitation of human cognitive functions and focuses on the practical application of
Al technologies [12; 116].

International organizations are also taking steps to develop definitions and standards in the field of Al.
In 2018, the Council of Europe adopted the European Ethical Charter on the Use of Artificial Intelligence in
Judicial Systems, where Al is considered as a set of technological solutions capable of performing tasks that
require intellectual efforts normally inherent in humans. This approach focuses on the ethical aspects of the
use of Al, especially in the context of judicial systems [13; 72].

There is no single federal definition of Al in the United States of America. Various departments and or-
ganizations offer their own interpretations. For example, the National Institute of Standards and Technology
(NIST) [14] defines Al as a system capable of perception, learning, reasoning, and decision-making, reflect-
ing a functional approach to understanding Al. NIST is engaged in fundamental research, evaluation, and
standards development for Al, including software, hardware, architectures, human interaction, and team-
work, as well as all relevant intersections and interfaces that are vital to trust in Al computing. In addition,
NIST has developed an “Al Risk Management Framework” designed for voluntary use and aimed at improv-
ing the ability to take reliability aspects into account in the development, implementation and evaluation of
Al products, services and systems.

Analyzing the existing definitions, it can be noted that most of them focus on the ability of Al systems
for autonomous decision-making, imitation of human cognitive functions and applicability in various fields.
However, the lack of a unified approach and a variety of terminological interpretations create difficulties in
international cooperation and harmonization of legal norms in the field of Al. The development of a coherent
and comprehensive definition of artificial intelligence is a necessary step for effective legal regulation of this
field. This approach will eliminate existing discrepancies and ensure uniformity in the understanding and
application of Al technologies at the international level.

Analyzing the existing legal definitions of Al in various countries and international organizations, we
can identify several key elements and criteria that are often used to characterize Al:

The ability of Al to process and analyze large amounts of data to identify patterns and make informed
decisions is a key element;

Many definitions emphasize the ability of Al to mimic or reproduce human cognitive functions such as
thinking, learning, analysis, and decision-making. For example, in V.A. Laptev’s article, Al is defined as
“the ability of intelligent systems to perform creative functions normally inherent in humans” [15; 83];

The ability of Al to act autonomously, without direct human intervention, is another important criterion.
The European Charter of Ethics on the Use of Artificial Intelligence in Judicial Systems and Related Fields
describes Al as a system that “demonstrates reasonable behavior by analyzing its environment and taking
action with a certain degree of autonomy to achieve specific goals” [16; 54];

Some definitions focus on the ability of Al to adapt to new data and learn from it. This allows the Al to
improve its productivity and efficiency in completing tasks. The same article by Laptev V.A. notes that Al
includes systems that are “capable of learning and adapting based on data analysis™ [15; 84];

Other definitions include an indication of the need for Al to comply with established ethical and legal
standards. The European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems [17] em-
phasizes the importance of observing the principles of transparency, impartiality and respect for fundamental
rights when using Al.
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These criteria reflect the desire of legal systems to take into account the complexity and diversity of Al
technologies when regulating them. However, despite certain achievements in the formulation of Al charac-
teristics, in practice there are significant gaps and contradictions in approaches to its legal regulation.

One of the key problems is the lack of a unified approach to determining the legal status of Al. Various
concepts are proposed in the scientific literature, including recognizing Al as an object of law or granting it
the status of an independent subject of legal relations. However, the lack of universal acceptance of these
approaches indicates the need for further development and unification of legal regulation of Al [18; 90]. In
addition, existing definitions of Al often focus on its technical characteristics, overlooking legal and ethical
aspects. This leads to uncertainty about responsibility for Al actions, personal data protection, and respect for
human rights. Bakhteev D.V. notes that the lack of a clear legal status of Al creates difficulties in determin-
ing the subjects responsible for its actions [19; 11]. There is also a gap between the rapid development of Al
technologies and the slow process of adapting legislation. Many legal systems do not have time to respond to
new challenges related to Al, which leads to legal gaps and conflicts.

These contradictions and gaps in existing definitions and approaches to Al indicate the need to develop
a coherent legal framework that takes into account both technical and ethical aspects of the use of Al. Only
an integrated and interdisciplinary approach will make it possible to create an effective regulatory system
capable of adapting to rapidly changing conditions and ensuring a balance between innovation and the pro-
tection of human rights and freedoms.

The rapid development of Al in recent years has significantly outpaced the speed of law-making, which
leads to legal gaps and challenges in its regulation. In the Republic of Kazakhstan, the issue of the need for
legal regulation of Al was first identified in 2021 in the “Concept of Legal Policy until 2030” [20]. The doc-
ument emphasizes the need to address issues of allocating responsibility for the harm caused by Al, as well
as determining the ownership of intellectual property rights to works created with its participation. However,
despite the recognition of these problems, legislative initiatives in the field of Al remain under development.
The lack of specialized regulations governing the use of Al creates uncertainty in law enforcement practice
and may hinder the introduction of innovative technologies. The accelerated pace of Al development and its
penetration into many areas of life require adequate and timely legal regulation.

The slow pace of the law-making process is due to several factors. One of the problems is the complexi-
ty and diversity of Al technologies which make it difficult to create general legal norms that could embrace
all the possible areas of its application. Third, lack of technical expertise among legislators may cause some
delays in the adoption of appropriate laws. Many lawmakers and lawyers may lack a strong technical under-
standing of Al, making it challenging to create effective rules and standards. Furthermore, legal systems are
usually reactive to the social relations that are already in place while Al technologies are progressive, creat-
ing new forms of relationships and risks. This results in a situation where the existing legal norms are not yet
adapted to the new realities and there are legal vacuums.

In the present world where Al is gradually finding its way into almost all aspects of life from the eco-
nomic sector to the healthcare sector it is important to accelerate the process of law making. This paper aims
to explore how to accelerate the legal system to develop versatile and flexible legal frameworks that can keep
pace with technological changes to ensure the safe implementation of Al in society.

Today there are critical variations in the legal regulation of Al between the European Union (EU) and
the United States of America (USA) which results in conflicts of jurisdiction and legal challenges in the in-
ternational arena.

The EU has set its sights on the strict regulation of Al, and for all the right reasons, namely to protect
fundamental rights and ensure security. The European Commission on Ethics in Science and New Technolo-
gies (EGE) has identified a set of principles based on the core values of the EU treaties and the Charter of
Fundamental Rights. These principles place humans at the centre of technological progress. There are three
ethical principles that underpin the reliability of the development and use of Al systems: respect for individ-
ual autonomy, fairness, solidarity and honesty, as well as openness and transparency.

In 2018, a group of leading experts in Al (Al HLEG) was established by the European Commission to
provide advice on the legal and ethical implications of Al. The Ethics Guide for Artificial Intelligence devel-
oped by the group in April 2019 identified three key criteria: legality, ethics, and reliability of Al. The Law
on Aurtificial Intelligence (AlA), presented by the European Commission on April 21, 2021, defines the sub-
jects of Al application (suppliers, users, as well as suppliers and users from third countries whose products
are used in the EU).
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It should be noted that, according to sources, the AIA does not apply to private users and does not pro-
vide mechanisms for protecting the rights of individuals, such as procedural rights or the right to compensa-
tion for damages. Also, the sources emphasize that the AIA needs to be improved in various aspects [21;
376].

Unlike the EU, the United States strives to maintain its international leadership in the field of Al by ad-
hering to a policy of “soft regulation” that creates favorable conditions for innovation and technological pro-
gress. This strategy has been reflected in a number of initiatives aimed at strengthening the country’s posi-
tion in the global technology race. So, in 2019, President Donald Trump signed a decree aimed at strengthen-
ing the global leadership of the United States in the field of artificial intelligence. This step highlighted the
country’s desire to dominate the development and application of Al technologies, laying the foundations for
a national strategy in this area.

As a continuation of this policy, a draft “Al Bill of Rights” was presented in 2022, which included prin-
ciples such as creating secure systems, protecting against discrimination, ensuring privacy, transparency, and
the ability to choose between using a machine or a human. However, despite its importance, this document
remains a recommendation and has no legal force. This approach confirms the desire of the American gov-
ernment and companies to maintain a balance between innovation and minimal interference in the process of
their development. Nevertheless, in recent years, there has been a noticeable trend in the United States to-
wards borrowing elements of the European regulatory model, which is manifested in the release of the Prin-
ciples for the Development, Deployment and Use of Generative Artificial Intelligence Technologies. How-
ever, like the Al Bill of Rights, these principles are purely advisory in nature, remaining within the frame-
work of a “soft regulation” approach [22; 253].

The differences in approaches between the EU and the US create difficulties for companies operating in
both markets. Strict EU requirements may conflict with more lenient US standards, leading to legal uncer-
tainty and additional costs for businesses. U.S. Secretary of Homeland Security Alejandro Majorca’s noted
that uncoordinated regulation of Al on both sides of the Atlantic could lead to confusion and security vulner-
abilities [23].

These disagreements highlight the need to harmonize legal standards in the field of Al at the interna-
tional level. Without coordinated approaches, companies face uncertainty, and governments face risks to the
security and rights of citizens. Cooperation between jurisdictions and the development of common principles
for regulating Al are key steps for effective management of this technology on a global scale.

In the context of the rapid development of artificial intelligence (Al) technologies, a number of ethical
and legal dilemmas arise that require careful analysis and regulation. One of the most significant issues is the
responsibility for the harm caused by Al and the protection of personal data.

The lack of a clear legal status of Al in the legislation of the Republic of Kazakhstan creates uncertainty
regarding the allocation of responsibility for the harm caused by its actions. Currently, various concepts of
regulating the legal status of Al are presented in the scientific literature. The following models stand out
among them:

— Al as an object of law, similar to a property or technological asset;

— Al as alegal entity equated to legal entities;

— Al as an “electronic person” with legal duties and rights formulated specifically for autonomous
systems [24].

The criteria for recognizing Al as a legal entity are external isolation, personification, and the ability to
develop, express, and implement a unified will. However, this approach does not always take into account
the complexity and autonomy of modern Al systems.

Al systems often process large amounts of personal data, which creates risks of violating the right to
privacy. The Law “On Personal Data and their Protection” [25] is in force in Kazakhstan, but its provisions
do not fully take into account the specific features of Al data processing. Companies are responsible for vio-
lations of this law, but no direct regulation of the use of Al in the context of data protection has been under-
taken yet.

In 2024, the Office of the Data Protection Commissioner of the Astana International Financial Center,
together with the Digital Rights Center Qazagstan law firm, developed a guide on data protection and artifi-
cial intelligence. The document contains recommendations on the use of personal data in Al systems and is
aimed at reducing the associated risks [26].
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These ethical and legal dilemmas require the development of an integrated approach that takes into ac-
count both the technical and legal aspects of using Al. It is necessary to create a regulatory framework that
ensures a balance between the development of innovation and the protection of fundamental human rights.

Discussion

The fragmentation of definitions of Al in various jurisdictions and international organizations signifi-
cantly complicates the process of international cooperation and generates significant legal risks. The lack of
a unified approach to the definition of Al leads to discrepancies in law enforcement practice, which makes it
difficult to develop and implement agreed international standards and norms. Differences in definitions of Al
between countries create obstacles to effective cooperation in the development, application and regulation of
these technologies. The lack of agreed international standards in the field of Al leads to fragmentation of le-
gal regulation, which, in turn, complicates international cooperation and creates legal risks.

In addition, a variety of approaches to the definition of Al can lead to conflicts of jurisdiction and com-
plicate the process of resolving cross-border disputes related to the use of Al. The article by Lev M.Yu.,
Leshchenko Yu.G., Medvedeva M.B. emphasizes that the lack of harmonized international standards in the
field of Al can lead to legal uncertainty and increase risks for all participants in the process [27; 2001]. The
authors of this study express concern about the current fragmentation of legal definitions of Al and empha-
size the need to develop consistent international standards and definitions. Legal risks can only be mini-
mized, and effective international cooperation in the field of Al can be ensured, through collaborative efforts
and the harmonization of approaches.

In the context of the rapid development of Al technologies, there is a need to develop a universal legal
definition that can ensure a balance between flexibility, necessary to stimulate innovation, and concreteness,
ensuring the protection of the rights of subjects. On the one hand, an excessively narrow and detailed defini-
tion of Al can limit the development of new technologies that do not fall under the established definition,
which will lead to a deterrence of innovation. On the other hand, too general definition can create legal un-
certainty, making it difficult to apply legal norms and protect the rights of subjects.

The Concept of Legal Policy of the Republic of Kazakhstan until 2030 [20] emphasizes the need to de-
velop legal mechanisms capable of adequately responding to the rapid development of technologies, includ-
ing Al. The document notes that legal regulation should be aimed at creating conditions for innovative de-
velopment, while ensuring the protection of citizens’ rights and freedoms.

When forming a legal definition of Al, it is necessary to take into account the need for its adaptability to
future technological changes, as well as to ensure clarity and certainty for law enforcement practice. This
will create a legal framework that promotes the development of Al without prejudice to the rights and inter-
ests of legal entities. Achieving such a balance is a key factor for effective and fair legal regulation of Al in
modern society.

Further, there is a need to develop effective mechanisms for its regulation. We should consider the pro-
spects in this area, including the harmonization of legislation through international organizations, the crea-
tion of specialized regulatory bodies to assess Al risks, and the introduction of ethical principles into legal
norms.

International organizations such as the United Nations (UN) and the Organization for Economic Coop-
eration and Development (OECD) play a key role in shaping global standards for Al regulation. In 2024, the
UN Economic and Social Council emphasized the need to develop universal principles and standards to en-
sure the responsible use of Al, focusing on ethical aspects and human rights [28].

OECD plays an important role in shaping the rules for the development and implementation of Al at the
global level. In May 2019, the OECD adopted the “Recommendations of the Council on Artificial Intelli-
gence” (OECD Al Principles), which were signed at the meeting of the OECD Council at the ministerial lev-
el. This document became the first intergovernmental standard in the field of Al management, which under-
lines the importance of international coordination in regulating this complex and rapidly developing field.

The OECD Al Principles are advisory in nature and are divided into two blocks: five principles for re-
sponsible Al development and five recommendations in the field of national policy and international cooper-
ation in the field of Al [29; 76]. These principles and recommendations provide the basis for a responsible
and ethically sound approach to the development and application of Al technologies. In addition, the docu-
ment provides a terminology framework that clarifies key concepts, including definitions of Al systems, their
lifecycle, actors, and stakeholders.
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Of particular historical significance is the fact that the signing of the OECD Principles of Al was the first
time when states agreed on the rules for the development of Al at the international level. This step not only
consolidated a common approach to ethical issues related to Al, but also served as the basis for further initia-
tives in this area. The Principles have been signed by 46 countries, including not only OECD members, but also
8 States outside its structure, which demonstrates a broad international consensus on the need to regulate this
area. However, the importance of the OECD Al Principles goes beyond their original purpose: they contribute
to the harmonization of Al standards, as many countries and international organizations refer to the definitions
and approaches proposed by the OECD. Thus, this standard has become an important guideline for developing
national strategies and establishing mechanisms for international cooperation.

To effectively monitor and manage the risks associated with Al, it is necessary to create specialized regu-
latory bodies. A group of UN experts stated [30] that global management of artificial intelligence is “mandato-
ry”. Experts urge the UN to lay the foundations for the first inclusive global institutions to regulate fast-
growing technologies.

They note that Al is “transforming our world”, offering enormous potential for good, from opening up
new fields of science and accelerating economic growth to improving public health, agriculture, and optimizing
energy networks. However, if Al remains unmanaged, its benefits may be confined to a select few countries,
companies, and individuals. More advanced systems “could upend the world of work™, create autonomous
weapons, and pose significant risks to peace and security.

The Group has developed principles that should form the basis for the formation of new institutions for Al
governance, including international law, and especially human rights law. They call on all Governments and
parties involved in Al to cooperate to protect human rights. The group’s recommendations include the creation
of an international scientific committee on Al to form a global understanding of its capabilities and risks, as
well as a global dialogue on Al governance at the United Nations to consolidate future institutions based on the
principles of human rights and international law. This is consistent with your idea of the need to create special-
ized regulatory bodies to assess threats and develop security standards.

It is also proposed to create a global Al fund so that technologies can bridge the gap between rich and
poor countries and contribute to the achievement of the UN development Goals for 2030, as well as the “Ex-
change of standards” to ensure technical compatibility. Currently, only seven of the 193 UN member states are
participants in seven recent notable Al governance initiatives, while 118 countries, mostly from the global
South, are “completely absent” from any conversation. The Expert Group stresses that “technology is too im-
portant and the stakes are too high to rely solely on market forces and a fragmented mosaic of national and mul-
tilateral actions”.

Despite the fact that experts do not recommend the creation of a new UN Al agency at this stage, they
emphasize the importance of exploring such a possibility in the future, similar to the International Atomic En-
ergy Agency, which has knowledge and some regulatory powers.

Integrating ethical principles such as transparency, accountability, and fairness into legal norms is an im-
portant step to ensure responsible use of Al. In 2024, the first legally binding Al treaty was signed, known as
the Framework Convention on Artificial Intelligence, which sets out the basic principles for Al systems, includ-
ing data protection, law enforcement, and transparency. This treaty highlights the need to ensure that Al is con-
sistent with human rights, democracy, and the rule of law [31].

Thus, the harmonization of legislation through international organizations, the creation of specialized reg-
ulatory bodies and the introduction of ethical principles into legal norms are key areas for ensuring the safe and
responsible development of Al

In the course of our research, certain limitations have been identified that must be taken into account when
forming the legal framework for regulating Al. Effective implementation and application of legal norms in the
field of Al largely depends on the political will of the country’s leadership. Without top-level support, even the
most thoughtful legislative initiatives may remain unrealized. The desire to purposefully influence the process
of technology development requires the removal of legal barriers that hinder the development of the digital
economy. This highlights the importance of the active participation of government agencies in shaping and
supporting legal initiatives in the field of Al.

Given the identified limitations, the proposed legal definitions and mechanisms for regulating artificial in-
telligence require constant revision and adaptation to new realities. The conclusions and recommendations pre-
sented in the study can be used as a starting point for further discussions and developments in the field of legal
regulation of Al, and thus to the development of a fair and effective legal system that is capable of addressing
the challenges of the present day.
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Conclusions

The study has been carried out to identify and discuss key issues pertaining to the legal regulation of Al.
In particular, it was found that the absence of a single legal definition of Al and the absence of generally ac-
cepted international standards are the significant legal issues and obstruct the ability to regulate this area. The
methods of defining Al and the varying approaches used by different countries and international organizations
such as the European Union, Russian Federation and United States of America are analyzed. It was observed
that the majority of the definitions are based on the principles of decision making, simulation of human cogni-
tion and the use of Al in different industries.

Furthermore, the study establishes that there are crucial variations in the approaches to the legal regulation
of Al between the EU and the USA which results in conflicts of jurisdiction and legal challenges in the interna-
tional arena. The EU is very much keen on strong regulation of Al, and more specifically, on the protection of
fundamental rights. The U.S. has a policy of what might be called “soft regulation”, one that is more oriented
toward encouraging innovation. The problem of liability for harm caused by Al, and personal data protection
was also addressed, which is an important aspect for the development of an effective legal system.

The key results of the study revealed that the absence of a single definition of Al and international stand-
ards in the regulation of this area is difficult and incompatible to regulate effectively without such a framework
and creates barriers to cooperation between international regimes. There are conflicts of jurisdiction as the EU
and the US have different approaches to the regulation of Al. Therefore, there is a need to agree on standards
and mechanisms such as identifying who is to blame for the harm caused by Al and personal data protection.
For the purpose of this paper, it is emphasized that regulation is best implemented as a hybrid model, which
means that it has to be multidisciplinary and interdisciplinary in approach, including the establishment of spe-
cific regulatory bodies to monitor risks and the integration of ethical principles into legal nhorms to ensure that
the use of Al is both efficient and safe.

The practical importance of the research is that it reveals critical issues and deficiencies in the legal sys-
tem regulating Al which is relevant for government entities creating policies for this area. The outcomes of the
study can be used as a reference for the formulation of national strategies and action plans for the development
and regulation of Al. Moreover, the study may be helpful for companies engaged in Al-related business as it
offers a clearer view of the legal matters involved in their operations and ways of avoiding risks.

From a scientific point of view, the research is aimed at the development of the theory of legal regulation
of Al, systematizing of various approaches and concepts. It also focuses on the necessity of an interdisciplinary
approach towards the research of Al and its legal implications. The results of the study can be used as a basis
for further scientific work in this field and also to contribute to the development of an international dialogue on
Al regulation.

The results of the research can be used in such fields as legislative development, where they can be used
to develop new laws on the use of Al in different areas of the economy and society and to formulate public pol-
icy to inform national strategies and programs for the development of Al. In the area of education, they will aid
in training specialists in the field of law, information technology and artificial intelligence, as well as in enhanc-
ing legal awareness of the population. To businesses, the findings of the study will aid companies that are using
Al in their legal update and risk management. In international cooperation, they can contribute to the conver-
gence of laws and the enhancement of the relationship between countries. In judicial practice, the results can be
applied to the development of approaches to the consideration of cases involving Al, including questions of
responsibility and protection of rights.

In conclusion, the study emphasizes the necessity of an integrated and interdisciplinary approach to the le-
gal regulation of Al, and the role of international cooperation in the face of challenges arising from the rapid
development of this technology.
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28 PerynupoBaHue IEATEIBHOCTH B 0OJACTH MCKYCCTBEHHOI'O MHTEIICKTA B LIENAX YKperuieHus [IoBecTKH JHA Ha MEpUoA 10
2030 roma um oOecmedeHUs] TOro, YTOOBI HHUKTO HE OCTalCs NO3aAd. — [DJEeKTpoHHBIA pecypc]. — Pexum noctyma:
https://documents.un.org/doc/undoc/gen/n24/024/73/pdf/n2402473.pdf.

29 Bacwibes [I.IT. ®opMHUPOBaHHE MEKIYHAPOAHBIX PEXKUMOB YIPABJICHUS HCKYCCTBEHHBIM HHTEIICKTOM: KIIFOYEBBIE TCH/ICH-
UM 1 ocHoBHBIE akTopsl / JI.I1. Bacuibes / OOLIECTBO: MONUTHKA, SKOHOMHEKA, mpaBo. — 2023. — Ne 8(121). — C. 74-88.

30 UN experts urge United Nations to lay foundations for global governance of artificial intelligence. — [Electronic resource].
— Access mode: https://apnews.com/article/un-artificial-intelligence-global-governance-risks-benefits-
f755788da7d5905fcc2d44edf93c4bec.

31 US, EU, UK, and others sign legally enforceable Al treaty: The global treaty lays out a set of principles that signatories
commit to enforcing. — [Electronic resource]. — Access mode: https://www.theverge.com/2024/9/5/24236980/us-signs-legally-
enforceable-ai-treaty.

A.b. Cakraranosa, 11.C. Cakraranona

/Kacanabl HHTEJVIEKTiH KYKBIKTBIK AHBIKTAMACHIH KAJBINITACTHIPY/IbIH
TEeOPUSJIBIK JKOHEe KYKBIKTBIK Heri3iepi: Macesesiepi MeH 0o/1amarbl

MakanaHbIH Makcatsl )kacaHbl HHTeIUIeKTiH (JKW) KYKBIKTBIK aHBIKTaMAChIH KJIBIITACTHIPY IBIH TEOPHSIIBIK
JKOHE KYKBIKTBIK HETi3/IepiH OHBIH KAapKBIHABI JaMybl KOHE KOFaMIBIK ©MIpIiH OpTypii cajajapblHa eHyl
KarmaieiHaa tangay. Kymeicta KU-aiH OipeiHFall KYKBIKTHIK aHBIKTaMACBIHBIH OOJIMaybIHAa OalIaHBICTHI
Mocesenep 3epTTenreH, coHfgai-ak Eypomansik omak meH AKIL-TeI Koca anmFaHzma, opTyYpili enmepae KoHe
XaJBIKApasbIK YHBIMAApIa KOJIIAHBUIATHIH JKOHE OHBI PETTEY TOCLIIEpl TaliaHFaH. 3epTTey dJicTepi peTiHae
HOPMAaTHUBTIK-KYKBIKTBIK aKTiJep, FRUIBIMU JKapUsUlaHBIMAp, COHOal-aK CaJBICTHIPMAIIBI-KYKBIKTBIK Tajgay
KOJIIaHBUIIBL. 3epTTey HOTH)KECiHAE OipbIHFail KYKBIKTHIK aHBIKTAMaHBIH 0OJIMaybl )KOHE OCHI CaJaHbl THIMIL
perTeyre Kelepri KeNTipeTiH aWTapibIKTail KYKBIKTHIK KHBIHABIKTap TYFBI3AaTBIHBI aHBIKTAIIBL. JKacaHIb!
MHTEIUIEKTI aHBIKTAY XKQHE OHBI PETTey TACUIAepi SpTYpIl IOPHUCANKINIIAP/A aHTapIIBIKTal epeKIIeNIeHeTiHi
alKpIHAANBl, Oyl KaKTBIFBICTAD MEH KYKBIKTBIK Oenrici3mikke okemneni. KermiciireH XaJbIKapasbiK
crangaptrap MeH JKU anpikTamanapsid, coHpaii-ak XKW kenTipreH 3usiH YIIiH jKayanKepIIUTIKTI 0eiry skoHe
nepbec IepeKTepli Kopray TETIKTepiH d3ipiiey KaxerTTimiri aWteurrad. KopeireiHpputaii kene, JXKM-men
OalTaHBICTBl KaTBIHACTAPABI THIMII peTTeyre KaOiNeTTi KYKBIKTHIK JKYHEHI NaMbITyFa KeIIeHIi XOHE
MIOHAPaJIBIK KO3KapacThIH MaHbI3AbLIBIFB KOPCETIITEH.

Kinm ce30ep: »acaHAbl WHTEIUIEKT, KYKBIKTBIK pETTey, KYKBIKTBIK MapTeOe, »KacaHAbl HWHTEIUIEKT
AHBIKTAMacChl, XaJbIKAPaJbIK BIHTBIMAKTACTBIK, JKACaHAbl HMHTEUIEKT KAayalKepILIUIri, 3THKAaJIbIK
NPUHIMIITEP, HOPMATHUBTIK-KYKBIKTHIK 0a3a, LUQPIaHABIPY, aKMapaTThIK TEXHOJOTHWsUIAp, JAepeKTepAi
KOpFay, KYKBIKTBIK TOyEKeJIep, aBTOMaTTaHABIPY, HHHOBAIMSIAP, KHOEPKAYITICI3IiK.

A.B. Cakraranosa, M.C. Cakraranosa

TeopeTuko-npaBoBbie 0CHOBBLI GOPMUPOBAHUS TPABOBOI0 ONpeae/eHUs
HCKYCCTBEHHOI'0 MHTEJJIEKTA: MPO0JIeMbl U NePCHEeKTHBBI

Llenplo NaHHOTO HCCIEOBAHUS SBISETCS aHAIM3 TEOPETHKO-TPABOBBIX OCHOB (POPMHPOBAHUS INPABOBOTO
omnpezeneHus KCKyccTBeHHOro uHTesuiekra (VM) B ycIoBHsAX ero CTpeMHUTEIBHOTO Pa3BUTHUS M BHEIPEHHS B
pasnuuHble cdepbl 00LIeCTBEHHON ku3HU. B nanHOIt paboTe nccnenyrorcs npoOiiemMbl, CBI3aHHBIE C OTCYT-
CTBHEM €IMHOrO MpaBoBoro ompenenenus MU, a taxke aHAIM3MPYIOTCS MOJAXOABI K €0 PEryJHpOBaHUIO,
NpUMEHsSEMbIe B Pa3NYHBIX CTpaHAX M MEXTYHApOJHBIX OpraHW3alusx, Bkimrodas EBpomeiickuit Coio3 u
CIIA. B xagecTBe METOJIOB HCCIIEJOBAHUS OBIIM HCIIOIH30BaHbI aHAIM3 HOPMAaTHBHO-TIPABOBBIX aKTOB, Ha-
YUHBIX IYOJNHKAIWi, a TaKkKe CPaBHUTEIbHO-NIPABOBON aHaNM3. B pesynbrare MccieqoBaHus ObUIO BbISBIIC-
HO, 4TO OTCYTCTBHE €IHHOTO IPaBOBOro onpeaeneHus MU co3naer 3HaunTeNbHbIE FOPUANYECKHIE CIIOKHOCTH,
npernsTcTByonre 3pGeKTHBHOMY PEryIHPOBaHHIO TaHHON cephl. YCTAaHOBJIEHO, YTO MOAXO/BI K OMpe/e-
nenno MU u ero peryiMpoBaHUIO CYIIECTBEHHO Pa3IMYarOTCs B Pa3HBIX IOPUCIUKLUIX, YTO MPHBOIUT K
KOH(JIMKTaM 1 IpaBoBoil HeonpeeneHHoCTH. [ToquepkrBaeTcst HEOOXOJMMOCTD Pa3paboTKU COTJIaCOBaHHBIX
MEXYHAapOIHBIX CTaHAApTOB U ompeaeneHuit MU, a taxke MEeXaHHU3MOB paclpezesieHHs] OTBETCTBEHHOCTH
3a BpeJ, npuanHeHHbIH M1, 1 3alUThl IEpCOHANBHBIX JaHHBIX. B 3aKiII04eHHe, OCBEIACTCsl BAKHOCT KOM-
IUICKCHOTO M MEXAUCLMIUIMHAPHOTO MOAX0Ja K pa3paboTKe MPaBOBOH CHCTEMBI, CrocoOHOI 3¢hdexTnBHO
peryJmpoBarth OTHOLICHUS, cBsi3aHHbIe ¢ VM.

Kniouesvie cnosa: NCKyCCTBEHHBIH MHTEIUIEKT, IIPAaBOBOE PETYIMPOBAHUE, NMPABOBOH CTATYC, ONpe/eTIeHHe
NN, mexnyHapoaHOE COTPYIHUYECTBO, OTBETCTBEHHOCTh M, 3THUECKHE IPUHIIMIIBI, HOPMAaTUBHO-IPABOBAs
6a3a, nudpoBusanus, HHGOPMAIMOHHbIE TEXHOJIOTHH, 3alIUTA JAHHBIX, IPABOBBIE PUCKH, aBTOMAaTH3aLus,
WHHOBaLUH, KHOepOe30MacHOCTb.
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The Experience of the Republic of Turkey in Combating Cybercrime and Issues of
Preventing Criminal Offenses in the Field of Information Technologies

Cybercrime is a relatively new type of crime. With the widespread use of the Internet and its integration into
all areas of life, this type of crime and the methods of committing it are also evolving. Therefore, the main
goal of this article is to explore the establishment of specialized police units and the development of new
crime prevention policies in Tiirkiye to combat cybercrime. In this study, the policies developed by the
General Directorate of Security of Tiirkiye to fight cybercrime are analyzed using the classical approach
model within the framework of state policy processes. The institutional analysis method was applied in the
research. The study examines the legal regulations issued by Tiirkiye in combating cybercrime, the technical
units established, its personnel policy, and the factors that influenced the development of these policies.
Additionally, a comparison is made with the policies in this field in Kazakhstan.The relevance of the topic
lies in addressing the importance of measures aimed at protecting information constituting a state secret and
legally protected personal data of citizens within Kazakhstan’s cyberspace.

Keywords: Combating cybercrime, fraud, cyber police, cyberspace, state system, information terrorism.

Introduction

Considering the transboundary nature of security issues in the field of information technology, we con-
clude that it is necessary to improve international cooperation in this area in accordance with the principles
of equal legal international information exchange.

The development of international legal norms regulating interstate relations in the field of improving
cooperation between the law enforcement agencies of the Republic of Kazakhstan and foreign countries in
the use of global information infrastructure, as well as in the prevention, detection, suppression, and elimina-
tion of the consequences of the use of information and telecommunication technologies for terrorist and other
criminal purposes, requires the harmonization of national standards and certification systems in this field
with international systems.
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Methods and materials

In the study of foreign practices in combating criminal activities in the field of information technology,
analytical and comparative legal methods were used. Specifically, the analytical method was applied in ex-
amining the legislation of the Republic of Turkey on information security, while the comparative legal meth-
od was used to study Turkey’s experience in implementing legal regulations related to information
cybersecurity measures. In addition, the scientific research of domestic and foreign scholars in this field was
analyzed.

Discussion

In the direction of organizational-administrative and organizational-technical support, it is required to
implement a set of measures to ensure the information security of critically important objects of
informatization, to ensure a unified state technical policy in the field of information security, including the
system of information protection. To solve this issue, it is necessary to create a unified state system for moni-
toring the information space, as well as to establish the information system and infrastructure of the opera-
tional center for ensuring information security. In addition, it is required to improve the unified information
and communication network of state bodies, to create an operational center for ensuring information security
to protect critically important infrastructure in the field of information technologies, to develop a unified
electronic mail system for state bodies, to establish at least two geographically distributed centers for storing
backup databases of state bodies, to develop a national identification system in the cyberspace of the Repub-
lic of Kazakhstan, to create cybersecurity hubs, and to improve the quality and reliability of systems ensuring
the information security of the “electronic government”, aimed at preventing unauthorized access, data loss,
and distortion.

In the direction of human resources provision, it is required to improve the system of training personnel
in the field of information security and the protection of state secrets, as well as to address the issues of staff-
ing law enforcement agencies, including units dealing with countering information terrorism and information
crimes. Enhancing the effectiveness of educational and training programs related to information security and
the protection of state secrets is very important. Chief Scientific Researcher of the Academy of Law En-
forcement Agencies, Lazzat Temirzhanova, stated: “Currently, employees investigating crimes in the field of
information technology lack sufficient qualifications. In this case, in addition to having the appropriate legal
knowledge, it is necessary to be proficient in IT technologies. For this reason, a large percentage of criminal
cases in this area remain unsolved”. In their article, Litvinenko M.V. and Chukova D.l. expressed the follow-
ing opinion regarding human resources: “Combating cybercrime is a national-level issue. The effectiveness
of investigating crimes in the field of computer information is directly related to the preparation of specialists
in this field. We believe that training specialists to fight cybercrime will be more effective if the theoretical
and methodological foundations for applying deep information and technical knowledge are introduced, and
a model for training legal professionals to investigate computer crimes is developed” [1; 59]. We believe that
the issue of training qualified specialists is very important for increasing the effectiveness of combating of-
fenses in the field of information technology, and this issue should receive significant attention.

We believe that Kazakhstan should closely collaborate with countries that have extensive experience in
combating this type of crime. For example, it is essential to hold regular seminars for exchanging experienc-
es with specialists from countries that have ratified the European Security Convention. Additionally, planned
specialized training courses should be organized to enhance qualifications.

The Republic of Turkey’s National Security Committee has been conducting measures to combat cy-
bercrime since 1991. However, it can be said that strict and active monitoring of these types of crimes began
to be implemented starting from 1997.

Results

The history of the establishment of organizations combating crime in the field of information technolo-
ay.

Although crimes in the field of information technology were defined in the Turkish Penal Code No. 765
in 1991, it is important to note that it was only six years later that the issue of combating cybercrime was in-
cluded in the main agenda of the Security Committee. From 1997 to 2011, the National Security Committee
established the “Department for Combating Crimes in the Field of Information Technology” under the In-
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formation Processing Division. However, initially, this divisions was involved in administrative work, and
the staff recruited for the organization had no experience in judicial and criminal procedural areas.

The National Security Committee’s significant political step in combating cybercrime was realized on
April 18, 1998, during an extraordinary meeting with the creation of the “Computer Crime and Information
Security Organizations”. On March 1, 1999, a working group on information crimes was organized. The ob-
jectives of the organization were also defined: investigating violations in the field of information technology,
identifying types of offenses, and establishing the necessary regulations in the relevant authorities’ legal acts.
As a result of these measures, many international sources were studied, and a system for assessing the threat
level of cybercriminals was introduced. Additionally, the department’s staff was tasked with continuously
conducting exchange programs. In 2006, the department’s name was changed to the “Department for Com-
bating Crimes in Information Technology and Systems” [2; 98]. Currently, this department is named
“Crimes in Information and High Technology”. The Cybercrime Division worked under the department re-
sponsible for combating smuggling and organized cybercrime. In addition, provincial units were provided
with technical support, and later, this technical department was tasked with investigating electronic evidence,
as well as coordinating the “Directorate of Information Security” [2; 98]. In 2006, the department opened its
centers in Istanbul, Sakarya, Bursa, Izmir, Antalya, Adana, Van, Diyarbakir, Malatya, Erzurum, Samsun,
Ankara, and Kayseri. It is worth noting that the Cybercrime Center in Istanbul stood out for its high level of
activity and effectiveness. Since other provincial security units did not have a separate police unit to fight
cybercrime, and many companies and institutions working in this field had their headquarters or branches in
Istanbul, with the approval of the Ministry of Internal Affairs, the “Counteracting Crime in the Information
Space” Directorate was established in Istanbul on April 25, 2007 [2; 99].

In 2011, in order to centralize and consolidate the various departments of departmental agencies and
provincial organization branches, prevent the duplication of investments, and ensure the effectiveness of the
fight against cybercrime, a decision was made by the Cabinet of Ministers, under Resolution No.
2011/202515, to create a centralized department named “Fight Against Information Crimes” under the Secu-
rity Department within the framework of an extraordinary meeting of the Cabinet of Ministers. Other goals
of this policy included: improving and diversifying the fight against information crimes and crimes commit-
ted through communication tools, the need for new structures in combating this crime, saving resources, re-
ducing duplicated services between departments, uniting specialized personnel from different departments
under a single organization, and striving to prevent and reduce criminal offenses in the field of information
technologies by continuously enhancing their knowledge and qualification levels. Additionally, it aimed to
improve the effectiveness of crime investigations. This organization was renamed the Cybercrime Depart-
ment on February 28, 2013, upon the proposal of the Ministry of Internal Affairs (SSMDB — Siber suglarla
miicadele daire bagkanligi, meaning Cybercrime Combat Division) [2, 99].

The main task of the Cybercrime Department is to provide judicial and informational services and com-
bat crimes related to online fraud, fraud in payment systems, obscene publications, illegal betting, gambling,
and cyberterrorism. Therefore, this organization can be considered as an efficient department, staffed with
highly qualified specialists capable of providing technical support to other departments and fighting cyber-
crime. In collaboration with the Cybercrime Department, employees from the Anti-Drug, Financial Crime,
Human Trafficking, and Organized Crime Units, as well as the Terrorism and Public Security Departments,
are involved in combating theft and fraud. The department also deals with cybercrimes related to copyright
infringement, in accordance with Law No. 5846, to protect authorship and creative works. These units are
also responsible for investigating cybercrimes within their respective service areas.

The powers of the Turkish Cybersecurity Department can be found on the website www.bugun.com.tr.
The list of their activities is as follows:

1. Using informants and undercover investigators during the investigation of criminals to infiltrate crim-
inal organizations and gather evidence.

2. Implementing the use of evidence, expert opinions, services, and statements from individuals or legal
entities for the prevention of crimes.

3. Department employees are authorized to listen to any messages and calls, monitor suspects or sus-
pected individuals, and install technical equipment in public places and workplaces of suspects.

4. They have the right to utilize the advantages of emergency services for the benefit of the state and
society, to preserve political, social, and cultural security, and to obtain necessary data, audio, and video re-
cordings.

82 BecTHuK KaparaHguHckoro yHuBepcuTeTa



The Experience of the Republic of Turkey...

5. Cyberpolice assist in accessing information systems in different geographical locations during im-
portant investigations.

The Turkish Cybercrime Department not only performs the function of monitoring information tech-
nologies but also operates as a police department carrying out operational police duties. Under the Cyber-
crime Department, 81 cybercrime units were established across provinces to ensure the security of infor-
mation technologies. The following departments work within these units: The Forensic Bureau, the Crime
Investigation and Search Bureau, the Court Transaction Monitoring Bureau, the Virtual Patrol Monitoring
Bureau, and the Operational Support Monitoring Bureau. We can see that the functions of these departments
are mainly focused on combating cybercrime. Additionally, the Virtual Patrol Office’s activities are also part
of this department’s duties. These departments emphasize the need to actively use social media platforms for
disseminating messages aimed at preventing cybercrime and connecting with the online community. For ex-
ample, the Cybersecurity Department in the Cyber Bureau, with 2,700 employees, collects information about
crimes committed in cyberspace by monitoring the social media of 45 million people in Turkey.

It should be noted that the Ministry of Internal Affairs has established an effective centralized apparatus
in Turkey’s major cities to combat cybercrime, as most cybercriminal offenses occur in large cities where the
internet is widely used. The European Union’s Secretariat is contributing to strengthening the potential of
law enforcement and judicial authorities by implementing the “Strengthening Cooperation in the Fight
Against Information Crimes” project. This project aims to promote cooperation in areas such as combating
cybercrime and facilitating information exchange between national and international governments. This co-
operation has been ongoing since 2009. The EU Secretariat’s efforts in this area are being carried out not
only with the Ministry of Internal Affairs but also in collaboration with the Gendarmerie General Command
and organizations related to telecommunication services. The project, which began in 2013, is scheduled to
conclude in 2019, with plans to hold 138 training sessions and seminars both domestically and international-
ly. The cost of the project is 4,400,000 euros [3].

The recruitment of civilian employees into the police forces is one of the long-established methods in
the Republic of Turkey. There are several reasons for this practice. First and foremost, it is related to finan-
cial costs and reward levels, as the salaries of civil servants are calculated to be 20 % lower than those of
police officers. Additionally, employees in this department are required to be in civilian clothing when con-
ducting operations, searching for criminals, and making arrests.

Employees in this department must possess the skills and capabilities to investigate crimes committed
using electronic technologies, as well as any crimes related to electronic evidence. Furthermore, security de-
partment personnel combating cybercrime must continuously improve their professional skills, such as learn-
ing foreign languages. Knowledge of foreign languages is necessary to work effectively with foreign part-
ners. Additionally, employees must be proficient in using information technologies for cybercrime detection.
Specifically, they need to be able to identify methods for finding cyber-criminal evidence required for expert
analysis. Since evidence in cybercrimes resides in information technologies, expert specialists are needed to
gather and report such evidence. For this reason, law enforcement agencies that collect evidence must devel-
op their technical and administrative capabilities [4].

Turkey, therefore, still requires additional expert specialists in the judicial-investigation sector dealing
with cybercrimes. A global issue is the lack of potential, capabilities, and resources in police departments for
combating cybercrime. It should also be noted that only cases reported by the victims are taken into consid-
eration, and investigative work is conducted based on those reports. In other words, the judicial-information
services aimed at obtaining electronic traces and evidence used in criminal investigations and cybercrime
cases, as well as collaborating with the necessary sector organizations to prevent crimes, enhance the effec-
tiveness of the fight against cybercrime. The strategy of continuous education for personnel fighting cyber-
crime should be a strategic priority. The principles of this work are as follows: conducting forensic examina-
tions for criminal cases, providing assistance to other institutions, and introducing a continuous training
strategy for local law enforcement employees to improve the qualifications of specialists in the field of cy-
bercrime investigations for network security; organizing continuous training on electronic evidence collec-
tion not only for specialized units but also for all law enforcement agencies; increasing the number of em-
ployees capable of conducting high-level research and digital analytical reviews due to the constantly evolv-
ing nature of cybercrimes and the rapid growth of crime in this field. Since training new specialists to fight
cybercrime is expensive, measures to improve the qualifications of existing employees are implemented reg-
ularly.
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Within the framework of KOMDB (Committee for Combating Organized and International Crime), the
following seminars and trainings were conducted: “Methods and Forensics of Recovering Computer and In-
ternet Criminal Evidence”, “Seminar on Crime Analysis”, “Seminar on Finding Cybercrime Traces”, “Con-
ducting Research on Electronic Evidence”, “Seminar on Crimes on the Internet”, “Confidential Course on
Electronic and Computer Crimes”, “Course on Recovering Criminal Evidence,» and «Methodology of Inves-
tigating and Investigating Crimes in Information Technologies”.

After the establishment of SSMDB (Committee for Combating Cybercrime), the training of personnel
in this field was transferred to the authority of the mentioned committee.

Since 2014, every year, between 909 and 1500 trainees, in line with the basic and advanced training
needs of employees, have been learning to effectively and successfully work with various types of cyber-
crime and criminal organizations related to information technology. The Security Committee has been con-
ducting training for cybercrime units at foreign police organizations. Between 2014 and 2016, about 100 em-
ployees, within the framework of an international relations project in Kosovo, Georgia, Kazakhstan, Bosnia,
and Herzegovina, participated in training seminars on methods of combating cybercrimes over six semesters
[5].

Due to the international nature of cybercrime, cooperation and information exchange with other coun-
tries are crucial. In this regard, Turkish police have made bilateral agreements with the security organizations
of 39 countries, and they plan to hold training sessions related to conducting international operations against
cybercrime until 2019.

Moreover, Turkey had announced in 2021 its intention to train nearly 21,000 professionals who will
monitor offenders in the field of information technology. Therefore, from the information provided above,
we can observe that Turkey is actively pursuing its cybersecurity policy both in the military and civilian se-
curity sectors. In the current era of information technology, it is well-known that conducting an active securi-
ty policy in this area is a key guarantee of internal stability within countries.

Above, the analysis reveals that in Kazakhstan’s information technology network, there is poor coordi-
nation of measures for protecting legally protected data and information, as well as systemic fragmentation
in ensuring the integrity and confidentiality of information. This lack of a unified system negatively impacts
the protection of legally protected data sources and critical information.

The issue of a shortage of qualified personnel in the information and communication sector, including
in information security, remains a critical issue. The preparation of specialists and the enhancement of their
qualifications in this field are highly relevant issues.

Additionally, the relatively low level of legal and information culture, as well as the skills needed for
the safe use of cyberspace in Kazakh society, poses a significant risk. The low level of citizens’ literacy re-
garding cybersecurity is also a contributing factor to the issue. Moreover, cybersecurity measures should not
only be implemented by the government but also by individuals. For instance, citizens should ensure they
keep their personal information, details about their relatives, home addresses, places of work or study, and
bank card numbers confidential, and avoid disclosing them to others. By adhering to this simple algorithm,
individuals can contribute to preventing cybercrimes.

Conclusions

Considering the information security policies implemented in Turkey regarding the protection and
preservation of information technologies, the following conclusions can be made:

1. The legal provision of the information sector in our country is significantly behind the needs of time.
Legal mechanisms regulating information-legal relations arising during the search, acquisition, and con-
sumption of various types of information, information resources, information products, and information ser-
vices are developed insufficiently.

2. The current state of ensuring action against cybercrimes is characterized by the insufficient coordina-
tion of the legal mechanisms in use, fragmentation of efforts to develop and improve them, lack of effective-
ness, contradictions in legal norms, and underdevelopment of legal statistics.

3. The problems mentioned above clearly indicate that they pose a significant threat to the country’s in-
formation security in the context of legal provision in the information sector.

4. In Kazakhstan, establishing a network of centralized and streamlined institutions, along with creating
a central monitoring body dedicated to ensuring cybersecurity, is highly relevant and would yield effective
results.
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A. llykan, S. Epnoran, I'.b. Kapxxacosa

Typkusi Pecnny0/iMKachbIHbIH KHOEPKBIJIMBICIIEH KYpecy TI:KipuOueci ;koHe aKNapaTThIK
TEXHOJIOTHSJIAP CANACBIHAAFBI KbIJIMBICTBIK KYKBIK 0y3yHIbLUIBIKTAPAAH AJIJIBIH ATy
MaceJesiepi

KubepKpmMbIc — KBUIMBICTBIH CAIBICTHIPMAIIBI TYP/IE XKaHa TYpi. Ocipece, FalaMTOp bl KeHiHEH KONJaHy jKoHe
OHBIH OMIPJIiH 9p cajacklHa eHyiHe OailTaHBICTHI KBUIMBICTBIH OYJI TYPi MEH OHBI JKacay OJIaphl a e3repye.
MaxasnaHbIH Heri3ri MaKcaThl — MaMaHIAHIBIPBUTFAH MOJTULHS OeTiMIIeNIepiH KYPYIBI )KOHE KHOSPKBUIMBICTICH
Kypecy yuiH Typkusmarsl KbUIMBICTBIH aJIbIH alyIblH jKaHA cascaThiH a3ipieyni 3epTrey. byn seprreyne
Typxusiaely bac kayincizmik Oackapmackl KHOEPKBUIMBICIIEH KYpecy YIIIH 33ipJieTeH cascaT MEeMIIEKETTiK
cascaT TpouecTepi IMIEHOEepiHAe KIACCUKAIBIK TOCIT MOZAENIH KOJIaHY apKbUIbl TalJaHFaH. 3eprreyje
WHCTUTYIIMOHAJBIK Tanaay aaici konuansuiasl. Conpaii-ak TypKUsIHBIH KHOEPKBUIMBICIIEH KYPEC CalaChbIHIaFbI
KYKBIKTHIK HOpPMaJapbl, KYPbUIFaH TEXHHMKAIBIK OeJiMiienep, KaapiibIK cascarbl, COHAANH-aK OChI CasCaTThIH
JaMyblHa ocep eTKeH (axroprap Oa KapacTbIpbUFaH. KasakcTaHIaFsl OChI Calaarbl CasCaTiieH KOCBHIMINA
CaNBICTBIPY KYPri3iami. TaKbIpBINTHIH ©3€KTLUIITT MBIHA/IA: MEMJICKETTIK KYIISIHBI KYPaiThIH aKMaparThl KoHE
KazakcranHpIH KHOEpKEHICTITiHAE a3aMaTTapIblH 3aHMEH KOpFalaThblH JepOec JepeKkTepiH Koprayra
GarpITTaNFaH IIapaiap/IblH MaHbI3IbUIBIFBIH 3epAeiey.

Kinm ce30ep: KNOEPKBUIMBICIICH KYpec, alasKTBIK, KHOepHONHIMs, KUOep KEHICTIK, MEMIICKETTIK Xyiie,
AKMapaTThIK TEPPOPU3M.

A. llykan, A. Epnoran, I'.b. Kapxxacosa

OnbiT Typenkoii Peciy0sinku B 00pb0e ¢ KHOEPIPeCTYNHOCTBIO U BOIIPOCHI
NPOoQUIAKTHKH YTOJOBHBIX IPABOHAPYLIeHUH B cdepe HHPOPMALMOHHBIX TEXHOJIOT Uil

KubeprpecTymHOCT — OTHOCHTENBHO HOBBIN BHJ MpaBoHapymeHuH. C IMIPOKAM pacrpocTpaHeHHeM HHTEp-
HETa U eT0 MHTerpanueii Bo Bce Cepsl )KU3HU IBONIOIMOHAPYET KaK 3TOT BHJ MPECTYIUICHUH, TaK ¥ CHOCOObI
ero cosepiueHus. [I03ToMy OCHOBHasI 11€J1b 9TOW CTAThbU — H3YYHUTH CO3/IaHUE CIICHAIN3UPOBAHHbIX MMOJUIICH-
CKHX TIOJpa3JeieHni U pa3paboTKy HOBOM MOJUTHKY MPEJOTBPAICHHs MPecTYMHOCTH B TypIimu 11 G0pbObI ¢
KHOEpIPeCTyMHOCThI0. B nanHoM cTaThe monutuka, pazpaboTaHHast [ eHepalbHBIM yIpaBieHneM 0e30MacHOCTH
Typuuu 11st 60psOBI ¢ KHOEPIPECTYITHOCTHIO, AHATM3UPYETCS C MTOMOIBI0 MOJIENTH KJIACCHYECKOro MMOX0/1a B
paMKax MpOLECcCOB FOCYAapPCTBEHHON IMOJMMTHKH. B nccnenoBanny ObUT NPIMEHEH METO HHCTUTYIIMOHATEHOTO
aHAIIN3a, PACCMATPUBAIOTCSI IPABOBBIC HOPMEI, H3aHHbIe Typrueil B obmact 60psOBI ¢ KHOEPIIPECTYITHOCTEIO,
CO3/IaHHBIE TEXHUYECKHE IOpa3/ieeHus, KapoBasi MIOJINTHKA, a Takke (paKTOpEI, MOBIUSBIINE HA €€ pa3pa-
60TKy. JIOMOIHUTENEHO POBOIUTCS CpaBHEHHE 3TOi obnactr ¢ mommrTukoi Kazaxcrana. AKTyalbHOCTh TEMbI
3aKJII0YAeTCsl B PACCMOTPEHUH Ba)XKHOCTH Mep, HANPaBJICHHBIX HA 3alIMTy MH(OpMAaIUK, COCTABISIONIEH ToCy-
JApCTBEHHYIO TaliHy, a TakKe OXPaHSIEMbIX 3aKOHOM MEPCOHANIBHBIX JAHHBIX FPaXKIaH B KUOEPIPOCTPaHCTBE
Kazaxcrana.

KiroueBsie croBa: 60opbba ¢ KuOepnpecTyIHOCTBIO, MOIICHHIYECTBO, KMOEPIIONUINS, KHOepIIPOCTPAaHCTBO, I'0-
CyZlapcTBEHHas cucTeMa, HH(OPMAIMOHHEIH TEPPOPH3M.
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On the possibility of using the provisions of the Budapest Convention on cybercrime
in the investigation of crimes in the field of online fraud

The article explores the potential of applying the provisions of the Budapest Convention on Cybercrime to
improve the effectiveness of online fraud investigations in Kazakhstan. The main purpose of the work is to
analyze the possibilities of the Convention in combating the growing threat of this type of crime, especially
given their cross-border nature. The authors apply a comprehensive methodological approach, including an
analysis of documents, a comparative study of legislation and an analysis of the practice of its application in
other countries. The study revealed inconsistencies between the national legislation of Kazakhstan and the
provisions of the Convention. The main issues relate to the definition of cybercrimes, digital evidence collec-
tion procedures, and international cooperation. Based on successful cases of the Convention’s application in
other countries, recommendations are proposed for improving legislation and law enforcement practice in
Kazakhstan. In particular, the authors emphasize the need to adapt national legislation to the standards of the
Convention, create specialized units to combat cybercrime, introduce digital platforms for data analysis and
enhance international cooperation. This will increase the effectiveness of countering online fraud and
strengthen Kazakhstan’s position in the global fight against cybercrime.

Keywords: cybercrime, online fraud, Budapest Convention, international cooperation, digital evidence, legis-
lation of Kazakhstan, law enforcement practice.

Introduction

The rapid development of information and communication technologies benefits modern society, but at
the same time generates new, technologically more complex risks and threats. In recent years, there has been
a rapid increase in cybercrime, especially in the field of online fraud.

According to Resolution No. 281 of the Board of the National Bank of the Republic of Kazakhstan dat-
ed October 29, 2018 On Approval of the Cybersecurity Strategy of the Financial Sector of the Republic of
Kazakhstan for 2018-2022 [1], cybercrime is defined as a type of crime involving legally punishable acts
committed using information technology in cyberspace.

According to Cybersecurity Ventures, it is expected that by 2026, the annual global damage from cy-
bercrime will exceed 20 trillion US dollars [2]. This forecast highlights the scale of the problem and the need
to strengthen measures to counter such threats. In recent years, there has been a significant increase in cyber-
crime in Kazakhstan, especially in the field of online fraud. According to the Committee on Legal Statistics
and Special Accounts of the Prosecutor General’s Office of the Republic of Kazakhstan, the number of regis-
tered cases of online fraud has increased more than 40 times over the past few years: from just over 500 cas-
es in 2018 to 21.8 thousand in 2023 [3].

In the first half of 2024, 9,936 cases of online fraud were registered, which is 4.1 % more than in the
same period of 2023 [4]. Fraud related to online purchases on marketplaces and bulletin boards is especially
common: about 24 % of all cases [5]. The damage from such crimes is also increasing. In 2023, the amount
of damage amounted to 17.5 billion tenge [6], and in the first seven months of 2024, the damage reached 7.1
billion tenge, of which only 11 % were reimbursed. Despite the efforts of law enforcement agencies, most
cases of online fraud remain unsolved. In 2022, about 70 % of criminal cases for such crimes were suspend-
ed due to the failure to identify the perpetrators [7].
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According to the rating of the Global Cybersecurity Index 2024 (GCI) [8] on the cybersecurity of coun-
tries based on 83 indicators in 5 key areas: legislation, technical equipment, organization, capacity develop-
ment and international cooperation, Kazakhstan fell into the Tier 2 category — “Advancing”, next to coun-
tries such as China, Austria, Canada and Azerbaijan. The report involved 194 countries. For comparison, in
the previous ranking (2020/2021), based on the old methodology, Kazakhstan ranked 31st. Although the rate
of development of the information society in Kazakhstan is quite high and the country has been ranking
higher in the international rankings, the rise of cybercrime is also increasing and therefore there is the need to
improve on the cybersecurity measures and finding better ways of fighting online fraud. This is particularly
important given the need to learn more about international practices related to these issues and to ensure that
the provisions of the Budapest Convention on Cybercrime are fully integrated into the investigation and pre-
vention of such crimes.

Cybercrime has become transnational with the increase in the rate of digitalization and globalization
and thus requires an appropriate response from individual states. There are several problems regarding the
scope of domestic mechanisms and their misalignment with international standards that limit national legal
frameworks including those of Kazakhstan from combating these threats. Cybercrime is an emerging chal-
lenge that Kazakhstan is grappling with; however, some progress has been made, for instance, in 2008 the
country ratified the UN Convention against Transnational Organized Crime [9]. But the challenges in dealing
with the cross-border nature of cybercriminal activity are evident given the increasing number of online
fraud cases that require quick action and cooperation with other countries.

A key international framework for dealing with cybercrime is the Budapest Convention on Cybercrime
of 2001 [10]. The convention was adopted with the aim of harmonizing national legislation, enhancing the
means of cybercrime investigation, and improving cooperation between international organizations. It offers
state parties guidance on measures to fight cybercrime, and prompts them to consider amending their sub-
stantive and procedural criminal laws. This includes establishing liability for cybercrime-related offenses and
defining the methods by which criminal investigations and prosecutions should be carried out. It also has
recommendations for States parties on mutual assistance and is a mutual legal assistance treaty (i.e., an
agreement on cooperation in investigation and prosecution of some and/or all offences defined as such in the
national laws of both parties) for countries that do not have such a treaty with the country which seeks our
assistance.

Kazakhstan is not a party to the Budapest Convention on Cybercrime yet, which limits its ability to in-
tegrate into global mechanisms to combat cybercrime. However, in April 2023, Kazakhstan received an invi-
tation to join this convention, which indicates recognition of the country’s efforts in the field of
cybersecurity [11].

The limitations of national legislation are reflected in the lack of unified approaches and standards in
the definition of cybercrime, collection and exchange of digital evidence. This hinders the creation of effec-
tive mechanisms for cooperation with international partners. An analysis of existing problems shows that the
harmonization of national legislation with international standards, including the provisions of the Budapest
Convention, can increase the effectiveness of countering online fraud and other types of cybercrime.

The rapid development of digital technologies has a significant impact on the socio-economic sphere of
Kazakhstan. At the same time, the growth of cyber threats, including online fraud, is becoming a serious
challenge to national security and law enforcement. The problem is complicated by the cross-border nature
of cybercrimes, which requires coordinated action by law enforcement agencies at the international level [12;
71]. In this situation, the provisions of the Budapest Convention are an important resource, as they ensure the
unification of standards and form the basis for international cooperation.

For Kazakhstan, which is not a party to the Budapest Convention, the issue of harmonization of national
legislation with international standards remains one of the key tasks in the field of countering cybercrime.
Accession to the Convention could not only strengthen national efforts to investigate and prosecute cyber-
criminals, but also help build trust between Kazakhstan and its international partners. The application of the
Convention’s provisions, such as joint investigations and the rapid exchange of information, opens up new
opportunities for effective solutions to the problem of online fraud.

In the context of increasing digital transformation and economic globalization, the importance of the
Budapest Convention as an international legal instrument continues to grow. Its potential to strengthen the
rule of law in cyberspace makes this document particularly relevant for countries such as Kazakhstan that
seek to develop their approaches to cybersecurity and countering online crimes.
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The purpose of this article is to analyze the possibilities of applying the provisions of the Budapest
Convention on Cybercrime to improve the effectiveness of online fraud investigations in Kazakhstan.

Methods and materials

This study uses a comprehensive methodological approach, including an analysis of documents, a com-
parative analysis of legislation and an analysis of the practice of applying the provisions of the Budapest
Convention. The analysis of the documents included the study of the text of the Budapest Convention, the
legislation of the Republic of Kazakhstan in the field of combating cybercrime, as well as analytical materi-
als and reports of international organizations. A comparative analysis of the legislation was aimed at identi-
fying the compliance of the national legislation of Kazakhstan with the main provisions of the Budapest
Convention. The analysis of the practice of applying the Convention was based on a study of publicly avail-
able materials, including judicial practice and reports from law enforcement agencies in different countries.
This methodological approach made it possible to conduct a comprehensive analysis of the possibilities of
applying the provisions of the Budapest Convention in Kazakhstan and formulate recommendations for im-
proving national legislation and practice in countering online fraud.

Results

The Budapest Convention on Cybercrime is a key international instrument aimed at combating cyber
threats. Its provisions create a universal legal framework for the criminal prosecution of cybercrimes, includ-
ing crimes related to fraud in the digital environment [13; 306]. In the context of online fraud investigations,
articles dealing with both direct violations and supporting procedures related to obtaining and processing
digital evidence are of particular importance.

Article 7 of the Convention defines computer fraud as the intentional insertion, modification, deletion
or suppression of computer data in order to cause property damage by deception. The introduction of this
rule creates the basis for the criminal prosecution of fraudulent activities related to data manipulation in elec-
tronic systems. For Kazakhstan, the relevance of this article is particularly high, given the growing number
of cases of unauthorized interference in payment systems and e-commerce platforms. From January to Au-
gust 2022, 11.7 thousand cases of Internet fraud were detected in Kazakhstan, and 7 billion tenge worth of
damage was caused [14]. The inclusion of this provision in the national legislation of the Republic of Ka-
zakhstan would contribute to more effective prosecution of online fraud, which is often cross-border in na-
ture.

The provisions of article 8 focus on the creation and use of fake computer data in order to mislead other
users or systems. This aspect is also closely related to crimes aimed at stealing funds or personal information.
In Kazakhstan, where efforts to digitalize the economy are accompanied by an increase in cyber threats, the
application of this article can support the process of investigating crimes related to the use of forged electron-
ic documents, especially in the financial sector. Due to the presence of a large set of national and internation-
al payment systems in the market of the Republic of Kazakhstan, there are a number of risks when working
in cyberspace [1].

One of the central rules of the Convention for the investigation of online fraud is article 14, which regu-
lates access to digital evidence. This article focuses on the need to harmonize legal procedures between
countries to ensure effective access to electronic data, which is critical for investigating crimes committed in
a cross-border format. For Kazakhstan, active participation in international initiatives to combat cybercrime
underscores the importance of developing robust internal mechanisms. These mechanisms are crucial for
ensuring compliance with the Convention’s provisions, particularly through strengthened cooperation with
foreign Internet service providers.

Chapter 111 of the Budapest Convention holds particular significance for Kazakhstan due to the increas-
ing necessity of cross-border data exchange in online fraud investigations. The articles on mutual legal assis-
tance, such as Article 27, set up a legal procedure for accelerating the acquisition of data related to criminal
activities occurring via the Internet from platforms outside the jurisdiction of the country. Incorporating these
procedures into the legal system of Kazakhstan could not only improve the effectiveness of investigations
but also strengthen international cooperation — a significant factor, given the globalization of cyber threats.

A defining characteristic of online fraud is that it is inherently transnational in its nature and facilitated
by the global reach of the Internet [15; 70]. In this regard, the provisions of the Budapest Convention on
cross-border cooperation are pivotal. They equip member states with tools to address crimes that cross na-
tional boundaries effectively. Central to these efforts are information exchange mechanisms, streamlined co-
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operation among law enforcement agencies and improved access to digital evidence, all of which are critical
for effective international collaboration.

The enforcement of the Budapest Convention provisions is a significant step in enhancing Kazakhstan’s
capabilities in the fight against cybercrime. Such measures as improving legal bases and creating favorable
conditions for cooperation with international organizations directly contribute to the fight against online
fraud and other cybercrimes. Thus, the integration of Kazakhstan’s domestic efforts with the global standards
is in line with the country’s efforts to develop effective responses to the challenges of the digital sphere.

Article 23 of the Convention is a cornerstone in facilitating international cooperation in cybercrime in-
vestigations. This provision has paved way to a comprehensive legal framework for coordinated actions, in-
formation exchange and mutual assistance between states. Adopting these measures as Kazakhstan presents a
significant opportunity to enhance the country’s interactions with foreign partners and thus to have more ef-
fective and timely responses to cybercrime. The simplified and structured approach of Article 23 makes
transnational investigations easier and brings domestic practices in line with internationally recognized legal
norms. Therefore, the mechanisms provided for in the Convention are incorporated into the legal system of
Kazakhstan, which enhances the country’s capacity to fight the complexities of modern cyber threats through
partnership.

Another important provision is Article 25 which controls the availability of data stored outside of the
national jurisdictions. In this regulation, law enforcement agencies are allowed to request and use basic in-
formation like Internet traffic logs and user account details from foreign service providers. Since most digital
crimes occur on platforms based abroad, this article is crucial to enhance the efficiency of investigations.
Likewise, Article 27 defines and simplifies the measures regarding mutual legal assistance requests for ob-
taining evidence, searching and seizing data in the context of international cooperation. To implement this
article for Kazakhstan, legislative changes are needed and the creation of specific structures to manage inter-
national collaboration is necessary.

Furthermore, the 24/7 rapid response network described in Article 35 presents new possibilities for ac-
celerating the exchange of information in cases of online fraud. In this regard, for Kazakhstan, which is stra-
tegically located at the intersection of global transportation and digital networks, this initiative greatly en-
hances the nation’s capacity to fight transnational threats. Nevertheless, to achieve the best results, several
issues must be solved, including: limited technical resources; compatibility with international procedural
standards; and modernization of the technological infrastructure. To overcome these challenges, further ac-
tions are clearly required. These include the development of specialized training programs, the enhancement
of the logistical capacity of law enforcement agencies and the enhancement of cooperation with international
partners.

Ensuring cross-border cooperation on the basis of the provisions of the Convention is becoming an im-
portant tool in the fight against online fraud. The combination of legal, organizational and technological tools
is the basis for creating mutual confidence between the countries and creation of a global system for fighting
cyber threats.

The implementation of the provisions of Budapest Convention into the laws of Kazakhstan is an im-
portant step towards enhancing the efficiency of the fight against cybercrime. The Convention provides for
measures such as criminalization of major types of cybercrime, simplification of access to digital evidence
and the development of international cooperation. An analysis of the current legislation of the Republic of
Kazakhstan shows the need for further improvement of certain norms in order to comply with international
standards, which will become the basis for strengthening law enforcement practices and increasing the level
of national cybersecurity.

Kazakhstan’s criminal legislation establishes liability for a range of cybercrime-related offenses, includ-
ing provisions of the Criminal Code of the Republic of Kazakhstan (CC RK) [16], specifically Article 190
(“Fraud”) and Article 205 (“Unauthorized Interference with the Operation of an Information System”) [16].
The lack of clear differentiation between traditional and cyber fraud creates legal and practical challenges in
the qualification and investigation of crimes. This, in turn, leads to difficulties in preparing the evidence base
necessary for successful criminal prosecution. However, the specifics of the Convention suggest a more de-
tailed approach to the definition of cybercrimes, such as computer fraud (article 7 of the Convention) and
data forgery (article 8). At this stage, there are no separate rules in the Criminal Code of the Republic of Ka-
zakhstan concerning fraudulent manipulation of data in digital systems, which creates a legal gap in the in-
vestigation of a number of crimes committed exclusively using information and communication technolo-
gies.
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Although the Criminal Procedure Code of the Republic of Kazakhstan [17] contains provisions regulat-
ing the collection and processing of evidence, their adaptation to the requirements of the digital age remains
limited. One of the key requirements of the Budapest Convention is the availability of procedures for the
prompt collection, preservation and provision of digital evidence (Articles 14-21). In Kazakhstan, legislation
partially regulates this process through the norms of the Criminal Procedure Code of the Republic of Ka-
zakhstan (CPC RK) concerning the seizure of electronic media and obtaining information from Internet ser-
vice providers. However, there are no clearly established mechanisms in the existing legal framework, e.g.,
mandatory temporary storage of data by Internet service providers and specific practices of cooperation with
foreign service providers. This essentially hampers the capability of law enforcement agencies to secure cru-
cial evidence in many cases, including those that are cross border crimes.

In the fight against cybercrime Kazakhstan is actively developing cooperation with international organ-
izations and partner countries. The standards for mutual legal assistance and operational data exchange are
articles 23-35 of the Budapest Convention. At the present time the national legislation of Kazakhstan pro-
vides a legal basis for international cooperation that includes the execution of requests for legal assistance
and joint investigations. However, there is one of the problems — there are no sufficiently well-defined pro-
cedures for direct communication with foreign ISP’s, and there are no clear rules for requesting foreign
countries within the 24/7 network or for interacting with foreign jurisdictions during joint investigative activ-
ities. It can also lead to some delays in the course of investigation and can reduce the effectiveness of the
investigation.

A review of the laws of Kazakhstan shows that the country has made significant efforts to meet the
standards set by the Budapest Convention; however, there are some issues that require further attention. Ma-
jor problems are: 1. Not enough detail on offences of cyber fraud; 2. Low capabilities of the law enforcement
agencies in preserving and acquiring digital evidence; 3. No standards for effective cooperation with foreign
countries [18; 57].

To close these gaps, it is advised to modify the Criminal Code of the Republic of Kazakhstan to incor-
porate provisions covering cybercrimes, for instance computer fraud and data forgery. Further, modifying the
Criminal Procedure Code (CPC) to provide for the storage and handling of digital evidence is also important.
Also, establishing a dedicated structure for international cooperation via the 24/7 network would add weight
to Kazakhstan’s fight against cross border online fraud.

The practical use of the Budapest Convention is based on the fact that it facilitates international cooper-
ation and sets standards for legal mechanisms to fight cybercrime including cyber fraud. Studying the cases
where its provisions were used to investigate such crimes is a great way to understand their applicability and
effectiveness in cross border operations.

The Convention is a major international treaty that establishes Joint Investigation Teams (JITs) as a
central means of combating transnational crime. These teams are very useful in the collection of digital evi-
dence like servers that have been used in fraudulent activities. The institutional support and operational co-
ordination that the Convention provides really does improve the efficiency of the investigation. For example,
Article 16 of the Budapest Convention, the data preservation provision, was very useful in a fraud case in-
volving fake social media accounts. The cooperation with the platform providers located in the United States
assisted Kazakhstan’s law enforcement authorities in collecting the proof of the crime, although the perpetra-
tors sought to erase it from the digital domain. This effort resulted in the identification and prosecution of
people behind the scheme [19].

These examples reflect the central role of the Budapest Convention in cybercrime investigation espe-
cially in an international context. In this regard, Kazakhstan’s experience with the effective application of the
Convention stresses the need to enhance the cooperation with international partners. Important actions are:
enhancing the mechanisms for mutual legal assistance, increasing cooperation through the 24/7 network, and
promoting the adoption of data retention measures in the national laws. Moreover, the experience with the
application of the Convention’s provisions in practice underlines the necessity of the specialized professional
training for law enforcement personnel. Such training should focus on the proper application of international
instruments in the fight against cybercrime.

In the end, successful case studies prove that compliance with the standards of the Convention does im-
prove the efficiency of the fight against cybercrime. This not only safeguards the rights and interests of citi-
zens and organizations in the digital realm but also enhances the position of Kazakhstan in the global battle
against cybercrime.
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Discussion

Over the past two decades, the Budapest Convention has been the principal international instrument for
combating cybercrime. It has been widely ratified and implemented by a number of states and has been
found to be practical and effective in combating online fraud and other cyber-crimes. Studying the interna-
tional experience allows identifying the critical aspects of successful implementation and, therefore, serves
as a reference point for assessing Kazakhstan’s practices against the global standards.

Views on the Budapest Convention are quite divergent. Some countries have pointed out that it has no
enough tools for cooperation and for that reason support the need to develop a new framework; but other
countries especially the EU and OECD members have explained that the Convention is a good framework
for collaboration globally. They argued that it promotes international cooperation and was signed by a geo-
graphically diverse group of countries [20; 219].

Member states of the European Union are a good example of the effective implementation of the meas-
ures through the harmonization of the laws and the establishment of the common standards. For instance,
Germany, one of the earliest signers of the Convention, incorporated the provisions on computer fraud (Arti-
cle 7) of the Convention into its Criminal Code (Strafgesetzbuch, StGB). Another significant success is the
existence of dedicated structures including the Cybercrime Investigation Division of the Federal Criminal
Police Office (Bundeskriminalamt, BKA) [21]. This division guarantees proper functioning of the 24/7 net-
work and has a strong cooperation with international partners. The integration of technical and legal meas-
ures by Germany is a good practice that Kazakhstan should follow especially in setting up of specialized
agencies.

Estonia, a country famed for its digital prowess, is a good example of how digitalization can support le-
gal frameworks. After the Convention was ratified, Estonia introduced automated monitoring systems and
network traffic analysis tools that are vital for detecting and preventing online fraud. The country’s interna-
tional cooperation is evident in cases such as the November 2022 arrest of two nationals involved in crypto-
currency fraud amounting to $575 million. This is because the investigation was done in partnership with the
United States, which shows the efficiency of collaboration within the legal frameworks [22].

Many of the Budapest Convention’s provisions have been adaptively learned by Kazakhstan, but this is
in comparison to much lower standards than the best international practices. Kazakhstan does not have a spe-
cialized agency fighting cybercrime, which restricts the efficiency and speed of investigations, unlike Ger-
many. Additionally, its relation with the 24/7 cybercrime network is not yet compatible with the EU stan-
dards.

This approach of Estonia shows how the integration of technical solutions can improve the existing sys-
tems of digital law enforcement. Cyber-crime prevention and investigation has been enhanced greatly
through these advancements in technologies. Such technologies are still in the process of being adopted in
Kazakhstan, and this demands substantial financial resources and complete training. Moreover, the success
of Estonia in the cooperation with foreign partners in the course of international investigations is also due to
the existence of strong collaboration with the foreign partners. Kazakhstan has started similar cooperation;
however, such cooperation has to be institutionalized to ensure that it is sustained in the future.

The United States, also a signatory of the Budapest Convention, serves as a valuable benchmark for
comparing Kazakhstan, as it has integrated the Convention’s provisions and bilateral legal assistance agree-
ments into its domestic law. The main focus of the U.S. strategy is the effective application of instruments
analogue to the 24/7 network and active implication in the international cooperation in the fight against
fraud. By contrast, Kazakhstan has limited participation in bilateral agreements and uses the Convention at a
general level. To this end, Kazakhstan should expedite the negotiation of agreements with major interna-
tional partners including China, the EU and the United States, especially for the data sharing with large
internet service providers (ISPs).

Global practices reflect that the effective implementation of the Budapest Convention requires an inte-
grated approach to legislative reforms, institutional development, and technological innovation. The experi-
ences of Germany, Estonia and the United States are varied strategies that can inform Kazakhstan’s efforts.
To achieve similar results, Kazakhstan must prioritize the following measures within its national framework:

— The establishment of a specialized agency to combat cybercrime;

— The creation and use of digital platforms for data monitoring and analysis;

— The enhancement of international cooperation by the negotiation and conclusion of bilateral treaties.
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These strategies, if adopted, would allow Kazakhstan to better align with international standards and
thus better position itself to meet the multifaceted challenges of cybercrime.

A comparison shows that based on the successful practices available, Kazakhstan has the potential to
adopt the provisions of the Budapest Convention and even improve its capabilities in the fight against cyber-
crime, including online fraud. Nevertheless, integrating international norms such as the Budapest Convention
into national legislation entails inherent challenges. These are rooted in variations in legal systems, levels of
digitalization, and preparedness for international cooperation. Paring down to the root issues identified in
comparing national legislation with the Convention’s requirements offers a chance to plug those gaps by
adopting the best of international practices.

One major problem is that there is no uniform definition of cybercrime. For instance, the Budapest
Convention specifically spells out computer data fraud in Article 7 and computer forgery in Article 8, giving
clear legal definitions. By contrast, the Kazakhstani laws classify such offences within more general catego-
ries like fraud (Criminal Code Article 190) or forgery (Criminal Code Article 385). This lack of distinction
for digital crimes creates legal ambiguities as to what constitutes a crime and what does not, and thus what
can be investigated.

Procedural inconsistencies only compound these challenges as well. Articles 16 and 17 of the Budapest
Convention set forth the means of preserving and making available digital data, but Kazakhstan’s procedural
codes are not fully compliant with these provisions. For example, there are no rules governing the obliga-
tions of Internet service providers to store temporarily traffic data, as is the case in several European coun-
tries, and hence there is a risk of missing crucial evidence which can compromise international legal assis-
tance.

Another major difficulty is limited national capacity to interface with foreign jurisdictions. Article 27 of
the Budapest Convention sets up standardized procedures for mutual legal assistance but their practical im-
plementation is problematic. The problem with data requested from providers in countries that are not Con-
vention countries is that they are particularly difficult to obtain, more bilateral agreements are required to
solve this problem. These procedural inefficiencies are then coupled with slow bureaucratic processes and
the absence of harmonized protocols.

Germany and France are examples of countries that have overcome these challenges. Germany has also
improved its legislation to fill the gaps in the cybercrime definitions and has enacted particular provisions for
computer fraud and data manipulation which have improved the investigation processes. Compliance with
Article 16 of the Convention has inspired regulations of providers’ data retention for a certain period of time
which enhances the cooperation international. Just like France, Kazakhstan needs to establish a similar body
like the Interagency Centre for Combating Cybercrime that handles all the mutual legal assistance requests
and cuts down on the time taken to respond. These institutional frameworks can be a good reference for Ka-
zakhstan to create a more effective mechanism of sharing information with its international partners.

In order to fulfil the provisions of Article 19 of the Budapest Convention which deals with the access to
the stored data, Kazakhstan has taken some measures. The Law of the Republic of Kazakhstan “On Access
to Information” of November 16, 2015, No. 401-V provides a legal basis for accessing non-restricted infor-
mation [23]. However, the progress can only be sustained with regulatory changes and the development of
dedicated institutions to facilitate cross-border cooperation. These efforts are in line with the objectives of
the Concept of Digital Transformation. In the fight against cybercrime and in order to fulfil the international
obligations, Kazakhstan has to further develop its legal system and institutional arrangements. The imple-
mentation of the Budapest Convention and other international standards will increase the country’s cyber
security and build partnership globally.

Conclusions

The Budapest Convention on Cyber Crime is a primary international legal instrument that addresses cy-
ber threats and includes provisions for online fraud. They cover almost all issues, from the legalization of
norms to digital evidence collection and promotion of cooperation. The relevance of the Convention for Ka-
zakhstan can be illustrated by the growing cybercrime rates. Because online fraud is borderless and cannot
always be addressed through national measures, standard setting becomes of vital importance. Therefore, it is
crucial to leverage the full potential of its mechanisms by aligning Kazakhstan’s national legislation with the
Convention’s provisions. This would help improve the effectiveness of information exchange, the rate of
access to digital evidence, and the unity of legal processes. One of the most significant provisions is Article
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35, which mandates the creation of a round-the-clock rapid response network, which could be a useful strat-
egy to improve international law enforcement cooperation.

Implementing the changes required by the Budapest Convention will not only strengthen the domestic
legal system of Kazakhstan but will also lead to the development of better cooperation with the international
partners. Thus, with the help of the Convention as a reference point for matching the national legal standards
to the international standards, Kazakhstan can significantly contribute to the formation of a sustainable digi-
tal ecosystem. This way, the country will be better prepared to fight cybercrime and at the same time en-
hance its position in the international community as a country that can be trusted in the fight against cyber
threats.

The importance of this research is in the fact that it offers the ways to enhance the effectiveness of
online fraud investigations with the help of the enhanced approaches. The main measures are the creation of
dedicated cybercrime structures, the creation of new and improved digital tools for data analysis, and the en-
hancement of international cooperation through the conclusion of bilateral treaties and the simplification of
the MLA system. If these measures are to be implemented, it will enhance Kazakhstan’s institutional ar-
rangements and, therefore, support the sustainable development of the digital ecosystem.

The scientific contribution of this study is evident in its comprehensive analysis of how international le-
gal frameworks are employed to combat transnational cybercrime. Through the use of case studies, the re-
search shows the practical application of the Convention’s provisions and offers practical recommendations
for improving legal and investigative practices. These findings can be used as a starting point for future re-
search, especially regarding the experiences of non-ratifying countries and the implications of technological
change for strategies designed to prevent cybercrime.

Thus, aligning the Kazakh legislation with the Budapest Convention is a significant progression that
will help the country to improve its capacity in fighting online fraud and advance its role in the cybercrime
fight globally. The proposed solutions are a good starting point for developing a comprehensive approach to
the various issues posed by the modern digital environment and creating the basis for a secure and sustain-
able cybersecurity system.
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H.M. oncimer, A. K. Myparosa

OmnuiaifH aJasKTBIK KbLIMBICTAPBIH Tepreyae bypanemT KudepKblIMbIC
JKOHIHJ eIl KOHBEHUHMSICBIHBIH epexkesiepiH KOJIAaHy MYMKIHAIr Typajbl

Maxkanana KazakcraHaarbl OHNIAHH alasKTBIKTEI TEPreyIiH THIMIUTITIH apTThIPY YIIiH KHOSPKBUIMBIC Typajibl
Bynanent KOHBEHIMSCHIHBIH epeesIepiH KONaHy aeyeTi 3epTreiret. JKYMBICTBIH Heri3ri MakcaTbl — OCHI
KBIIMBIC TYPiHIH ©CiI Kelle XaTKaH Kayil-KaTepiHe Kapchl KypecTe, acipece OHbIH TPaHCIIeKapaJIbIK CHIAThIH
ecKkepe OTHIPbIN, KOHBEHIMSHBIH MYMKIHIIKTEpiH Tannay. ABTopiap Kykarrapiasl Tanpayabl (KoHBeHiws
MoTiHi, Kasakcran PecnyOnmmkachlHBIH 3aHHaMachl, Tajljay MaTepHallapbl), 3aHHAMAHBI CaJIBICTBIPMAIbI
seprreyni (Kasakcran HopmanapweiHblH KOHBEHIHS epeskenepiHe COHKECTIriH aHBIKTAy) jKOHE OHBIH Oacka
enepae KONIaHbUTY TOKIpHOECiH capanTayIsl KAMTHTHIH KEIICH 1 9IICTEMEITIK TOCUIAl KOoJaHFaH. 3epTTey
OapriceiHa Ka3zakcTaHHBIH YITTHIK 3aHHaMackl MeH KOHBEHIINS epeskeNepiHiH apachlHIarbl COMKECCI3MIKTep
aHpIKTanael. Herisri Macesnesnep KHOepKbUIMBICTApABI aHBIKTAY, IUMPIIBIK ANIENAep/Ii )UHAY PaciMaepi jxKoHe
XaNbIKapalblK BIHTBIMAKTACTBIKKA KaThICTBI. backa enmepiae KoHBeHIMs epexenepiH TaOBICTHI KOJJaHY
JKarJallapelH Herisre anma OThIpbIN, aBropiap KasakcTanaa 3aHHamMa MeH KYKbBIK KOJJaHy TXipuOeciH
XKETUipyre apHaJFaH YChIHbICTap o3ipyeni. ATam alTKaHIa, YITTHIK 3aHHaMaHbl KOHBEHIMs CTaHAapTTa-
pelHAa OeliMuey KaKeTTiriH, KHOSpKBUIMBICIIEH KYpecyre apHalFaH MaMaHIaHABIPBUIFaH OeliMIIernep
KYpyIbl, JepeKTepAl Tamjgay YIIH [UQPIBIK IUiardgopMaiapabl €HTi3yAlI KOHE  XaJbIKapaliblK
BIHTBIMAKTACTBIKTHI JKaHIAHABIPY/Ibl YCBHIHAIBL. Byl OHIAfH ajasKThIKKAa Kapchl KYPECTiH THIMIUTriH
apTThipyFa xoHe KazakcTaHHBIH jkahaHABIK KMOEPKBUIMBICIIEH KYPECTEri OpHBIH HBIFaiiTyFa MYMKIiHIIK
oepei.

Kinm coe30ep: KnOepKbIIMBIC, OHJIAMH aNasKThIK, byaamnemT KOHBEHIHUSCHI, XalbIKapalblK BIHTBIMAKTaCTHIK,
mbpiblk ganenaep, KazakcTaHHBIH 3aHHAMAChI, KYKBIK KOJIIaHy TaKipuOeci.
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N.M. Apsimet, A.Zh. Muratova

H.M. Ancumer, A.JK. Myparosa

O BO3MOKHOCTH NIPUMEHEHHUS M0JI0KeHnil by 1anemTrckoil KOHBEHUMH 0
KNOepnpecTynHOCTH NPH PaccjeJ0BaAHNM NPecTyIUIeHU B cepe OHIAWH-
MOILICHHUYeCTBA

B cratpe paccMmaTpuBaeTcs MOoTEHIUANT MPUMEHEHUS MOJOKEHUH BynamemTckoit KOHBEHIMH 0 Kubeprpe-
CTYIHOCTH IS NOBBILICHUS 3()QEKTUBHOCTU paccieoBaHuil B cdepe oHNaiH-MomeHHnYecTBa B Kasaxcra-
He. OCHOBHOH 11ebI0 PabOTHI SABIAETCS aHAIN3 BO3MOXKHOCTEH KOHBEHIIMH B O0OphOE ¢ pacTymied yrposoi
3TOTO BHIA TPECTYIIEHUH, OCOOCHHO YYUTHIBAsI X TPAHCTPAHWYHBIH XapakTep. ABTOPHI IPUMEHSIOT KOM-
IUIEKCHBIH TT0JIX0JI, BKIIFOYAIOMHNIT aHaM3 TOKyMEHTOB (TEeKCTa KOHBEHIIMH, 3aKOHOJaTeNbcTBa PeciryOumikn
Kazaxcran, aHaIMTHIECKHX MaTepHalIoOB), CPAaBHUTEIFHOE H3YUCHUE IIPaB YeNIOBEKa Ha IIPEAMET COOTBETCT-
BUSI 3aKOHOAATeNbCTBAa KazaxcraHa IOJI0KEHHSIM KOHBEHIIMN U aHAJIH3 NPAKTHKH ¢€ MPUMEHEHUs B IPYTUX
cTpaHax. B xoze uccrneqoBaHus BBISIBIEHB! HECOOTBETCTBUS MEXIY HAI[MOHAIBHBIM 3aKOHOAATeNnbCcTBOM Ka-
3aXCTaHa U MOJOKEHUIMH KOHBeHIMH. OCHOBHBIE POOIEMBI KacaloTcs ONpeeleHHs KUOepIIpecTyIUIeHUH,
npouenyp cbopa muMpPOBBIX JOKA3aTENbCTB M MEXIYHApOAHOTO COTpyAHMUecTBa. Ha OCHOBe ycHemHsIX
KeiCOB MPHMEHEHHs] KOHBEHIIMU B JPYTHX CTPaHaxX, MPEIOKEHBI PEKOMEHAAINHU 110 COBEPIICHCTBOBAHHIO
3aKOHOJIATEeJILCTBA U NPABONPUMEHHUTENbHOU MpakTuky B Kazaxcrane. B uacTHOCTH, aBTOPBI OI4EPKUBAIOT
HE0OXOMMOCTb aJanTalllid HAI[MOHAIFHOTO 3aKOHOAATENbCTBA K MOJOKeHNsIM KOHBEHINH, cOo3qaHus CIie-
[IHAIN3NPOBAHHBIX IOJPA3/eNeHNi 10 0oprOe ¢ KHOepnpecTyMHOCThIO, BHEAPEHUS MU(POBBIX IIATHOPM
JUISL aHaJM3a JTAaHHBIX M aKTHBH3AaLUH MEXIYHApOIHOTO COTPYAHHYECTBA. DTO MO3BOJHT IOBBICUTE 3D (eK-
TUBHOCTh TPOTHBOAEHCTBUS OHJIAWH-MOIICHHHYECTBY W YKpenuTh mo3uumu Kazaxcrana B riioOaisHOH
00opbOe ¢ KHOEPIPECTYITHOCTHIO.

Kniouesvie cnosa: xnbepnpecTylmHOCTb, OHNAHH-MOIIEHHNYECTBO, bynanemrckas KOHBEHIUS, MK IyHAPOI-
HOE COTPYIHHYECTBO, HU(POBBIE TOKAa3aTeIbCTBA, 3aKOHOJATENbCTBO KaszaxcraHa, mpaBonmpHMEHHTETbHAS
MpaKTHKa.
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Insurance interest under the law of England

The article is devoted to one of the elements of the insurance contract. The author notes that the doctrine of
insurable interest was developed in England in the middle of the 18th century. The classic definition of insur-
able interest in property insurance is contained in a court judgment. Initially, insurable interest was an “eco-
nomic interest” — a real and expected possibility of property damage due to an insured event. It was first leg-
islated in the Marine Insurance Act of 1745. In the 20th century, the Marine Insurance Act of 1745 was re-
placed by the Marine Insurance Act of 1906. A new definition of insurable interest was given. In addition to
the economic interest, the insured had to prove a legal interest, namely the existence of a legal or equitable re-
lationship to the object of insurance. Further, the article discusses the types of insurable interest. Thus, de-
pending on the source of fixation the insurable interest can be statutory and contractual. It is noted that the
Law Reform Commission is currently preparing amendments concerning insurable interest. Most members of
the Commission are inclined to the position that the requirement of insurable interest should be removed from
English law in property insurance contracts. It is also important to note that insurable interest in English law
is not considered as the subject (object) of an insurance contract — the works of scholars speak about the sub-
ject of insurance.

Keywords: insurable interest, doctrine of insurable interest, types of insurable interest, economic and legal in-
terest, judicial practice, insurable interest as a subject of insurance.

Introduction

The choice of this topic is not accidental. Over the years, under my scientific supervision, several theses
related to the insurance law of Russia have been successfully defended, including others on related subjects.
One of them is devoted to the contract of directors and managers’ liability insurance in the law of England
and Russia [1]. In 2023, | published a monograph titled Contract Law in England: A Comparative Legal
Study (3rd edition), Chapter 11 of which addresses current issues regarding the insurance contract in English
law.

Methods and Materials

For a comprehensive and complete study of the topic, comparative legal and hermeneutic methods were
primarily used. Of course, other general scientific and specific scientific methods were also used in the pro-
cess of conducting this study. In particular, the method of legal interpretation, which made it possible to fo-
cus on understanding laws through their content, scope of application, as well as purpose and historical con-
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text, which made it possible to identify how the provisions of laws are applied in national jurisdictions.
Along with this, the historical method was used, which made it possible to comprehensively study the pro-
cess of formation and development of insurance legislation in different states and identify common patterns
in different national jurisdictions. Together, these above-mentioned methods help study individual legal cate-
gories and institutions, in particular, and contribute to the development of legal science in general.

The comparative legal method made it possible to compare legal concepts, legal phenomena and pro-
cesses of the same order in different legal systems and identify the common and differences between them,
provided that the objects are comparable. The hermeneutic method was used to interpret legal terms and le-
gal concepts to determine their meaning and understanding in legal science and practice in different coun-
tries.

The materials for writing this article were regulatory legal acts on insurance of various states and scien-
tific and practical comments from specialists in this field.

Discussion

First, let us take a brief look at the history of insurance. According to one version, the beginning of the
insurance business is believed to have started in the XVII century in Edward Lloyd’s coffee house in Lon-
don. In the coffee house the merchants agreed to create a special money fund, which would be used to pay
off the damage caused to the merchant who was in trouble (for example, in case of shipwreck or loss of a
ship). According to another version, the first insurance organization (“Insurance Chamber”) was established
in 1310 in Bruges (Germany) to protect the property interests of merchants and craft guilds [2; 9]; [3; 10-11].
We believe that this issue is not simple, as it may seem at first glance. Historically, it is necessary to distin-
guish different moments when the first insurance contracts (agreements) appeared, when insurance compa-
nies were created and when certain types of insurance emerged. This reflects both historical progression and
logical reasoning.

Along with marine insurance, fire insurance also emerged. A powerful impetus for the creation of this
type of insurance was the Great Fire in London in 1666, when it destroyed almost the entire city center. A
special “Fire Policy” financed by a certain group of people was established to insure houses and other build-
ings.

The idea of life and health insurance on a commercial basis was realized in later times. Thus, the first
life insurance company was established in England in 1765. In continental Europe and America, the corre-
sponding insurance companies appeared only in the X1X century.

It should be particularly noted that English laws (statutes) do not contain a legal definition of the con-
cept of insurance contract, but the traditional definition is contained in the decision on the case of Prudential
Insurance v Inland Revenue [4]. Channel J. noted that “This... contract whereby for some consideration,
usually but not necessarily for periodical payments called premiums, you secure for yourself some benefit,
usually but not necessarily the payment of a sum of money, upon the happening of some event. Then, the
event must have some amount of uncertainty about it”.

For comparative analysis: there is no legal definition of a single concept of an insurance contract in the
Civil Code of the Russian Federation.

The Civil Code of the Russian Federation (Articles 929, 934) contains separate definitions of personal
and property insurance contracts. We think that this should not be interpreted as legislator’s rejection of the
unified concept of insurance contract. The definition of property and personal insurance contracts includes
the criterion of losses, which is not decisive for the separation of insurance contracts from other types of civil
law contracts. This criterion, indicating the existing differences between personal and property insurance in
no way detracts from the significance of the general concept of an insurance contract, which is the legal basis
for the emergence of any insurance legal relations. The legislator should return to a unified concept of insur-
ance contract [3; 195-197]. For example, Article 803 of the Civil Code of the Republic of Kazakhstan con-
tains a single concept of the insurance contract. According to this provision of the Civil Code of the Republic
of Kazakhstan, under the insurance contract, one party (the policyholder) is obligated to pay the insurance
premium, while the other party (the insurer) is required to provide an insurance payment to the policyholder
or another individual designated in the contract (the beneficiary), in the amount specified in the agreement
(the sum insured), in the event of an insured occurrence. [5; 300-301].

It is well known that, in addition to the classical definition of the structure of legal relations (subjects,
objects, and content), another classification of the elements of insurance legal relations can be applied in the
field of insurance. They (elements) include insurance risk, insured event, insurable interest, insurance
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amount and insurance payment, insurance premium (insurance premiums) and insurance tariffs. These ele-
ments are of a special nature.

For the purposes of this publication, let us consider insurable interest in English pre-contract law. Thus,
English law states that a person entering into an insurance contract must have an insurable interest in the sub-
ject matter of the insurance. The potential policyholder must have a “relevant relationship” to the person or
property he or she wishes to insure. Not only the insurer, but also society as a whole must be satisfied that
the potential policyholder’s purpose in taking out the insurance is appropriate.

The doctrine of insurable interest was developed in England in the middle of the 18th century. In this
case, the legislators and practice pursued two main goals:

1. To prevent undesirable consequences in the form of deliberate destruction of the insured object or
killing of the insured person in order to receive insurance compensation under the policy (moral hazard);

2. To distinguish insurance contracts from gambling, which was illegal in England’.

The classic definition of insurable interest in property insurance is found in the decision in the case of
Lucena v Craufurd [6]: it is “a right to property or a right derived from contracts in respect of property which
in any event may be lost by unforeseeable circumstances affecting the possession or enjoyment of a party”.
Thus, the insurable interest was originally an “economic interest” — the real and expected possibility of
property damage due to an insured event. It was first enshrined in law in the Marine Insurance Act 1745,
which established the nullity (void) of marine insurance contracts concluded without insurable interest. Thir-
ty years later, the need to take measures to prevent gambling through life insurance contracts led to the Life
Assurance Act of 1774. This statute was aimed at preventing life insurance without a legitimate interest —
such contracts were recognized as void. It (the statute) is applied even nowadays for life insurance and “other
events except goods and ships”. Thus, at the end of the XVIII century the Marine Insurance Act 1745 and
the Life Assurance Act 1774 signaled the legal necessity of insurable interest in marine and life insurance
under the fear of nullity of the contract.

The 19th century was marked by a further consolidation of views on gambling. In 1845 the Gaming Act
1845 was passed [7]. It established that all contracts in which the policyholder could not prove his interest
were regarded as bets and could not be enforced (unenforceable). Since a bet is a contract in which neither
party has an interest in its subject matter, this provision had the effect of making all contracts in which an
interest could not be demonstrated unenforceable (and therefore unenforceable).

In the 20th century, the Marine Insurance Act 1745 was replaced by the Marine Insurance Act 1906 [8].
A definition of insurable interest was given: A person is recognized as having an interest in a marine adven-
ture [9], if he/she has a relationship (governed by common law or equity) to it or property which is at risk
during the adventure and in connection with which he/she may benefit from the preservation or timely arrival
at the destination of the property, or may suffer loss, damage or delay in transit, or be liable to third parties in
respect of the property. Thus, in addition to an economic interest, the policyholder had to prove a legal inter-
est, namely a legal or equitable relationship to the subject matter of the insurance (a legal connection to the
subject matter of the insurance).

Three years later, Parliament decided to introduce a sanction against persons who enter into marine in-
surance contracts without insurable interest. The Marine Insurance (Gambling Policies) Act 1909 r. [10]
stated that this was an offence.

In 1925 the Court of Appeal made a precedent-setting decision in the case of Macaura v Northern As-
surance Co Ltd [11]: Mr. Macaura, being the sole shareholder of the company, insured timber belonging to
the company in his own name. Macaura, being the sole shareholder of a company, insured on his own behalf
timber belonging to the company. The property was damaged by fire, but when the claimant brought a claim
for damages against the insurer it was refused. The House of Lords held that the claimant had no insurable
interest as he had no right to the company’s property. This decision extended the doctrine of “legal interest”
to property insurance and finally established it in English law.

After 1909, the legislation remained unchanged for 100 years until the Gambling Act 2005) [12]. This
statute repealed Section 18 of the Gaming Act 1845, stating that “the binding effect of a contract on gam-
bling does not mean that it (the contract) is unenforceable”. This provision came into force in September

* Insurance and wagering have in common that the reward depends on uncertain (random) events. In a bet, however, neither party is
interested in the contract or the insured object, but only in receiving a specific sum of money (share) in case of winning. In an insur-
ance contract, by contrast, the policyholder suffers a loss if the insured object is destroyed.
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2007. Consequently, for the purposes of determining whether a contract is enforceable (with the exception of
marine and personal insurance contracts), the insurable interest is no longer relevant in England.

Results

Analyzing the above definitions, it can be concluded that, under English law, an insurable interest arises
when the following conditions are met:

1. The existence of an objective (legal) connection (based on common law or equity) with the subject of
insurance — this is confirmed by both statutes and case law. A similar regulation is provided for in the Civil
Code of the Russian Federation: for example, Clause 1 of Article 930 considers it possible to conclude a
property insurance contract only in favor of a person who has an interest in preserving the property based on
law or contract. This connection can be defined as the “legal interest”.

2. The existence of an “economic interest” — a “real possibility” of loss for the “policyholder”. In other
words, the policyholder must have a benefit in preserving the thing and its loss, damage or destruction must
have a non-favorable consequence for him/her.

The point of interest is when the insurable interest should take place. Unlike the Russian law, where the
insurable interest, being the object of insurance, must take place at the conclusion of the contract and
throughout its validity (clause 1, part 1, Article 942 of the Civil Code of the Russian Federation) under the
fear of nullity, the situation in English law is fundamentally different. Indemnity insurance (or loss insur-
ance) provides compensation for the number of losses incurred. Contingency insurance (non-indemnity in-
surance) provides payment of a predetermined amount. For indemnity insurance, the insurable interest is
necessary only when the losses actually incurred (losses can also be potential, if their amount and basis are
accurately established) take place, i. e. at the moment when the amount of compensation can be measured.
Therefore, people can insure, for example, a house they have agreed to buy, even though they do not yet own
it at the time the insurance contract is concluded. For insurance in case of unforeseen circumstances, the ex-
act amount of damage incurred cannot be accurately calculated. Therefore, the existence of an insurable in-
terest is required at the time of concluding a contract [13].

It is also important to note that depending on the source of the insurance interest, it can be statutory or
contractual. A statutory interest is an insurable interest that is required by statute (e. g. the Marine Insurance
Act 1906 and the Life Assurance Act 1774), i.e. in marine and life insurance. As for the other types of insur-
ance, insurable interest is now contractual. The legal consequences in the absence of a “legal” and “contrac-
tual” interest are different. In case of non-compliance with the requirements established by law, the insurance
contract is void, both parties lose the right to enforce the contract, and the court has the right to refuse the
claim, even if the insurer does not refer to the insured’s lack of insurable interest. If the policyholder had no
insurable interest under the particular contract, until recently (before the Gambling Act 2005), the contract
remained valid, but the policyholder lost the right to enforce it. Now, as we can see, the presence or absence
of a contractual interest does not affect the enforceability of the insurance contract. As for the legal insurable
interest, most researchers are of the opinion that the Gambling Act 2005 has not influenced the requirements
of the Marine Insurance Act and the Life Assurance Act 1774, therefore the requirements of the legal insura-
ble interest continue to apply in order to distinguish between insurance and wagering contracts and to pre-
vent the policyholder’s bad faith.

The introduction of the Gambling Act 2005 was not accidental — initially strict requirements relating to
insurable interest were softened by judges’ positions, which were then reflected in the legislation. For a long
time, some members of the House of Lords had indicated that the “economic interest” was a sufficient basis
for being able to insure an object. However, practice and legislation then favored a narrower framework for
the existence of the “interest”: in the event of destruction of the subject matter of the contract, the policy-
holder had to prove the “legal interest” — the existence of a legal connection (based on common law or equi-
ty) with the subject matter (in addition to the occurrence of material loss) [14]. In Cowan v Jeffrey Associates
[15] in circumstances similar to the decision in Macaura v Northern Accurance Co Ltd discussed above,
Lord Hamilton regretted that he had been unable to ignore the House of Lords’ decision in Macaura in favor
of the concept of the real possibility of loss. It may be stated that Lord Hamilton’s dissenting opinion initiat-
ed a departure from a strictly formal definition of insurable interest. Professor M. Clarke in criticizing the
decision in Macaura v Northern Assurance Co Ltd suggests that, as the sole shareholder and investor in the
company, Mr. Macaura had in fact suffered loss by reason of the loss of the forest and the court should have
taken that fact into account. In the US, this decision is also considered too harsh and the only justification is
that the insured’s actions contained fraud, which was difficult to prove, and therefore the court found an al-
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ternative justification for the legitimacy of the denial of indemnity [16; 32-33]. In Feasey v Sun Life Assur-
ance Co of Canada [17] Lord Waller held that “anything less than an interest based on common law or equi-
ty is considered sufficient to give rise to an insurable interest” [16; 37]. This precedent is today the leading
judgment in cases concerning insurable interest. According to the decision in question, an insurable interest
exists if:

1. The policyholder has a right based on law (common or statutory) or equity to the subject matter of
the insurance;

2. The policyholder merely owns the subject matter of the insurance;

3. If the policyholder does not own the object of the insurance but is responsible for its loss or damage
or bears the risk of loss due to such loss (damage). This position is similar to Lawrens J. dissenting opinion
in Lucena v Craufurd.

Waller J. divided the court cases according to the manner in which the insurable interest is expressed in-
to 4 groups, 3 of which have to do with property insurance”.

Thus, today the unity of legal and economic criteria is not necessary — it is sufficient to establish only
the presence of one of them.

The academic community echoes the practice: M. Clarke also notes that the formal requirement of “le-
gal connection” prevents the possibility of concluding insurance contracts for persons who have an essential
economic interest in the property. For example, investors, employees of the company, and subcontractors
cannot insure the property. It is for this reason that the concept of “link to property” has been abolished in
Canada, Australia and the USA and has never been applied in Germany, Switzerland and France [16; 26-36].
D. Lord believes that the doctrine of insurable interest is obsolete in modern society. The development of the
principles of good faith, full disclosure of information by the insured when entering into a contract, and the
obligation of the insured to notify the insurer of a change in risk, in his opinion, leaves no room for the insur-
able interest [18]. As early as 1884, Brett J. pointed out that once the premium has been paid by the insured
to the insurer, the insurable interest fulfils a purely technical function and carries no merit for the relationship
of the parties [19]. Waller J. considered that the absence of an insurable interest should not prevent commer-
cial contracts between the insurer and the policyholder [16].

In accordance with the needs of practice, English judges have developed precedents that allow insur-
ance contracts to be entered into by persons with so-called “limited” insurable interests. For example, a cus-
todian, mortgagor, pledgee, mortgagee, landlord, tenant, trustee, and beneficiary are deemed to have a suffi-
cient interest in property to insure it. However, such persons may not obtain indemnity greater than the
amount of their interest [20].

Today, English legal scholars conclude that the insurable interest has lost its significance: after the
Gambling Act 2005, wagering contracts became enforceable: “the relationship of a contract to gambling is
not an obstacle to its enforceability” [21]. Consequently, the purpose that the insurable interest was intended
to serve no longer exists. The Law Commission is currently preparing changes to the law relating to insura-
ble interest. Most members of the Commission are inclined to the position that the insurable interest re-
guirement should be removed from English law in property insurance contracts [20]. One of the arguments in
favor of levelling the importance of the insurable interest is the existence of the common law “indemnity
principle” [22; 41-42]. This principle establishes that the policyholder can only receive payment from the
insured if he or she suffers property damage’. If the policyholder cannot prove the existence of a damage due

" Cases in which the court has defined the subject matter of the insurance as property where the object of the insurance is the recov-
ery of the property value. Waller J. held that in this case the requirement of insurable interest is strict — the insured must show a
legitimate property interest in the subject matter of the insurance for the policy to be valid. This group includes the cases of Lucena v
Crauford and Macaura. In our opinion, this group corresponds to the property insurance contract in the Civil Code of the Russian
Federation (Article 930); 2. Cases where the subject matter of the insurance may relate to specific property, but the interpretation of
the policy goes beyond that subject matter to cover such insurable interest as the policyholder has. Waller J. cites the case of Wilson v
Jones as an example. In our view, cases arising out of business risk insurance contracts (Article 933 of the Civil Code of the Russian
Federation) may be referred to this category; 3. Cases where “the court recognized an interest that was not strictly proprietary”. For
example, in the Moonacre case. This case had similarities to the Macaura case. Mr. Sharp insured a yacht owned by his company in
which he was the sole shareholder and had no lien or claim on the property. Contrary to this, the High Court found that Mr Sharp had
a sufficient insurable interest because he was free to use the yacht and had a duty to keep it safe. In this category of cases, Waller J.
concluded that “an interest is recognized even if it is not based on common law, equity or property”.

 The principle of indemnity can be expressed as either a statutory implied condition or an actual contractual condition. In the former
case, the question of whether the policyholder has suffered damage is determined by the law of property. For example, the law of
bailment determines whether the carrier has suffered a loss. This is different if the “indemnity principle” is expressed as an actual
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to an insured event, the contract is not recognized as invalid or void — the person simply cannot receive
compensation for the individual insured event. It is logical that if a person suffers material damage as a result
of destruction of the object of insurance, he/she has an interest in this object. However, this rule is not identi-
cal to the insurable interest. The latter is intended to distinguish an insurance contract from a bet in order to
recognize the enforceability of the contract and to prevent the policyholder from acting in bad faith, whereas
the “principle of indemnity” is aimed at ensuring that the insured receives payment strictly equal to the
amount of his loss. The principle of indemnity also takes place in the Russian law. It (the principle) finds its
expression, for example, in clause 1 of Article 929 of the Civil Code, where it is established that under the
contract of property insurance the insurer undertakes for a fee (insurance premium) stipulated by the con-
tract, upon the occurrence of an insured event, to compensate the insured or the beneficiary for losses in the
insured property or losses in connection with other property interests of the insured (to pay insurance com-
pensation) within the amount determined by the contract (insurance amount), in Article 947 of the Civil
Code of the Russian Federation, which establishes that the sum insured may not be higher than the insured
value on pain of nullity of the contract in the part of such excess,* as well as in the norms of the Civil Code
of the Russian Federation on unjust enrichment.

Conclusions

1. There is no legal definition of insurable interest in English law. The classic definition of insurable in-
terest in property insurance is found in Lucena v Craufurd.

2. The insurable interest in English law is not regarded as the subject (object) of the insurance contract
— the works of scholars speak about the subject of insurance (subject of insurance). The subject of insurance
is understood as the property to which the policyholder’s interest is linked, for which the insurance coverage
is valid, and in relation to which the insured event may occur. Thus, the subject of insurance in English law
coincides with the theoretical object of insurance protection developed in Russian theory.

3. English judges have developed precedents that allow insurance contracts to be entered into by per-
sons with the so-called “limited” insurable interests.
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AHIIHS KYKbIFbI 00MBIHIIA CAKTAHABIPY MYaeci

Makana cakTaHABIpy DIapThl 3JIEMEHTTepiHiH OipiHe apHairaH. CaKTaHABIPY MYAJeci JOKTPUHACH AHIIIHsIA
XVIII FaceIpapiH OpTachIHAA 3ipieHTeHi atan oTiLai. MyNiKTIK caKTaHIbIPYIarbl CaKTaHIBIPY MYAIECIHIH
KJIACCHKAJIBIK aHBIKTaMachl COT LICIIIMiHAE KaMThUIFaH. bacrankpiga cakTaHABIpY MYAJECi «3KOHOMHUKAJIBIK
Myzane» OOJpbl, SFHU CaKTaHABIPY JKaFAaiibiHa OailIaHBICTBI MYJIKTIK 3aJlaJIABIH TYBIHIAYBIHBIH HAKThI XKOHE
KYTUIETiH MYMKiHZITi. 3aHHaMaNbIK OekiTy anramr pet 1745 sxpumrsl TeHI3O caKTaHABIPY Typaibl 3aHBIHIA
kepcetinren. XX raceipma 1745 xpuirsl TeHI3ml cakranasipy axtici (Marine Insurance Act) 1906 sxbuirbt
TeHi3ai cakranaplpy Typamst (Marine Insurance Act) 3armen aysicToipburabl. OHIA CAKTAHABIPY MYAIECIHIH
JKaHa aHBIKTaMachl Oepinmi. DKOHOMHKAIBIK MyAIere Koca CaKTaHYyIIbl 3aHIBIK MYAJICHI JIe IoNeNneyl Thic
0oJIbI, aTan alTKaHAa, KYKBIK HEMece SUICTTUTIKKE HETIi3/IeNreH CaKTaHIbIPy MOHIHE KATBIHACTHIH OOTYHI.
Opi Kapaii, MaKajaja cakTaHIbIpy MYAIECiHiH TypJiepi KapacTelpburrad. Ocbliaiinia, KaMTaMackl3 eTy Ke3iHe
0aliTaHBICTBI CaKTaHABIPY MyJIZeci 3aHibl (statutory) skoHe mapTThIK (contractual) 6osysr Mymkin. Kazipri
yakpITTa 3aHHaMaHbl pedopmanay xeHinzeri komuccusHblH (Law Commission) cakTanablpy MyAneciHe
KaTBICTHI TY3€TyJIep 93ipJIel KaTKaHbl atan oTiai. KoMucens MyIienepiHiH KOIIiIiri MYTIKTIK CaKTaHIBIPY
MIapTTapblHIa CaKTaHABIPY MYAAECI Typajbl Tajall afbUIIIbIH KYKBIFBIHAH AJIBIHBIN TACTalIybl KEPEK JereH
ycranbiMra cyiieneni. CoHmaii-ak, FarpIMIapablH eHOSKTepiHae CaKTaHAbIPY HbICaHachkl Maa3MyHBbI (Subject
of insurance) Typanbl aWTHUIAZBl JKOHE AaFbUINIBIH KYKBIFBIHAAFBl CAaKTaHABIPY MYJIJIECI CaKTaHIBIPY
IIaPTHIHBIH [1OHI (00BEKTIC) PeTiH/Ae KapacThIPbUIMANTHIHBIH aTal OTe/l.

Kinm ce30ep: cakTaHIbpIpy MYJJECi, CaKTaHIBIPY MYJJeci TOKTPUHACHI, CaKTaHIBIPy MYIUIECIHIH TypIepi,
IKOHOMMKAJIBIK JKOHE 3aHABIK MY/JIE, COTTHIK TOXipHOe, CaKTaHABIpy MYAJECi CAaKTaHIBIPy MoHI peTiHze.

B.C. benbix

CTpaxoBoii MHTEpeC M0 NPaBYy AHIJIMHU

CraThs MOCBSIIEHa OJJHOMY M3 3JIEMEHTOB JIOTOBOpa CTpaxoBaHUA. OTMEYaeTcsl, 9TO JOKTPHHA CTPAXOBOTO
nHTEpeca Obuta pazpaborana B Anrimnn B cepenune X VIII Beka. Kimaccumueckoe onpeeneHue cTpaxoBoro nH-
Tepeca B IMYIIECTBEHHOM CTPAaXOBAaHHUH COJEPXKUTCS B CyJeOHOM pemeHnd. [lepBoHavaIbHO CTPaXOBOH HH-
Tepec NPeJCTaBILLT COO0H «3KOHOMUYECKHI HHTEPEC» — PEATbHYIO U 0XKHUAAEMYI0 BO3MOXHOCTD HACTYIIIe-
HUS HMYIIECTBEHHOTO ylep0a M3-3a CTPaXxoBOro cirydast. 3aKOHOJATENIbHOE 3aKpEIIeHHE BIIEPBbIE ObUIO H3-
JIO’KEHO elnle B 3aKOHe 0 MOPCKOM cTpaxoBanuu 1745 roga. B XX Beke Ha cmeny Marine Insurance Act 1745
rona mpumnien Marine Insurance Act 1906. Beuto 1aHO HOBOE ONpe/eieHHe CTPaxoBOro uHTepeca. B gomou-
HEHHE K SKOHOMHUYECKOMY MHTEPEeCy CTpaxoBaTelb JOKEH ObUT JOKa3aTh €lle U I0PUANUECKUIl HHTepec, a
UMEHHO HaJlMYie OCHOBAaHHOTO Ha MpaBe MM CIPaBEAIMBOCTH OTHOILICHUS K NIPEAMETY CcTpaxoBaHus. Jlanee
B CTaTbe PACCMATPHBAIOTCS BHUABI CTPAXOBOT'O MHTepeca. Tak, B 3aBUCUMOCTH OT MCTOYHHKA 3aKpEIUICHHs
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Insurance interest under the law of England

CTPaxoBOil HHTEPEC MOXKET ObITh 3aKOHHBIM (statutory) u moroBopHbIM (contractual). OTMeuaercs, 4TO B Ha-
crosiiee Bpemsi Komuccust o pedopmupoBanuio 3akononarensctsa (Law Commission) TOTOBUT H3MEHEHHUS,
KacaroIHecst CTPaXxoBOro HHTepeca. boibIMHCTBO WwieHOB KoMHCCHY CKIIOHSIOTCS K O3HULMH, YTO TpeOoBa-
HHE O CTPaXOBOM HHTEpECe JOJDKHO OBITh HCKIIIOUEHO M3 aHIJIMHCKOTO IIpaBa B JOTOBOPAaX UMYIIECTBEHHOTO
cTpaxoBaHHs. Tarxke BaXKHO OTMETHTH, YTO CTPAXOBOIl MHTEpeC B aHTIMHCKOM IpaBe HE PacCMaTpHBAETCS
Kak TpeaMeT (0OBEKT) AOroBOpa CTpaxoBaHHs — B pabOTaX YYEHBIX TOBOPUTCS O MpeIMeTe CTPaxOBaHUS
(subject of insurance).

Kniouesvie cnosa: cTpaxoBOi HHTEpEC, JOKTPHHA CTPAXOBOTO MHTEPECa, BUABI CTPAXOBOTO HHTEPECA, SKOHO-
MHYECKHH 1 IOpUANUECKUH HHTepeC, CyaeOHas MpaKTHKa, CTpaXOBOH HHTEPEC KakK MPeAMET CTPAaXOBaHMSI.
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Genesis and formation of juvenile courts in foreign countries

The purpose of this article is to explore the genesis and formation of juvenile courts in foreign countries,
highlighting their historical development, foundational principles, and evolution over time. Utilizing a com-
parative methodology, the research examines legal frameworks, policy changes, and societal influences that
have shaped juvenile justice systems in selected countries. The analysis includes a review of primary legal
documents, historical records, and contemporary research to provide a comprehensive understanding of the
factors contributing to the establishment and growth of juvenile courts. The results of the research reveal dis-
tinct patterns and commonalities in the formation of juvenile courts across different jurisdictions. Key find-
ings indicate that the emergence of juvenile courts was often driven by a combination of social reform
movements, changes in legal philosophy regarding youth crime, and the need to address juvenile delinquency
with a rehabilitative rather than punitive approach. The conclusion underscores the significant contribution of
this research by demonstrating how historical and socio-legal contexts have shaped juvenile justice systems
worldwide. This article contributes to the broader understanding of juvenile justice by providing insights into
the foundational principles that continue to influence contemporary juvenile court practices. Findings of the
study emphasize the importance of historical context in shaping current juvenile justice policies and the ongo-
ing need for reforms that prioritize the well-being and rehabilitation of young offenders.

Keywords: juvenile courts; mediation; juvenile justice; family court; judicial system; protection of minors.

Introduction

In recent decades, the institution of juvenile justice has been widely discussed worldwide, namely: what
this institution represents, what are the consequences of its implementation in practice, what are the risks of
such implementation, etc. To answer these and many other questions, it is primarily necessary to focus on ana-
lyzing the genesis of this institution, its development in foreign countries in order to identify the advantages and
disadvantages in those countries where this institution has been functioning for a long period.

In our opinion, a historical-legal analysis of the development of juvenile justice in foreign countries will
help to choose the most acceptable and effective option not only for combating juvenile delinquency but also
for their civil legal protection.

Roman law, later legal acts of the Middle Ages, and especially the legislation of the XVI11-XIX centuries
did not leave us any legal evidence that there were attempts to protect minors from harsh punishment for com-
mitted acts. In general, judicial protection of minors historically emerged in civil, not criminal law. In the Di-
gests of Emperor Justinian (6th century AD), in book four, there is title IV “On persons who have not reached
25 years old”. From the text of the edict, it is clear that the protection of persons under the age of 25 was carried
out by their guardians, and it mainly concerned property transactions. Roman law has left us another evidence
of state protection of children — the doctrine of parents patriae. The state was declared the ultimate guardian of
the child. In the history of juvenile justice, it was declared more than once (for example, at the time of the crea-
tion of “children’s courts” at the end of the XIX century and when doubts arose about the high efficiency of
these courts — at the end of the XX century) [1; 29].

The Laws of the Twelve Tables of first formulated the principle of forgiving punishment. It applied main-
ly to minors and in some subsequent works interpreting the content of the mentioned laws, it was formulated as
forgiveness justified by minority.
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Genesis and formation of juvenile...

The above-mentioned laws prescribed not to impose punishment under the following two conditions: 1)
when the minor did not understand the nature of the criminal act; 2) when the criminal act itself was not com-
pleted. This principle was widespread for a long time in countries that adopted Roman law.

The absence of special legal protection for children and adolescents was characteristic of many legislative
acts, for example, the “Mirror of the Swabians” (a collection of German laws of the 12th century), the “Caroli-
na” (the criminal-procedural code of King Charles V, 16th century). And although they reflected the mentioned
forgiveness of punishment, the laws themselves had reservations allowing to bypass this principle. Thus, in
“Carolina”, article CL-XXIX mentioned criminals who, due to their youth, are “deliberately deprived of mind”.
In relation to such persons, the law prescribed to “seek advice from knowledgeable people on how to act in ac-
cordance with all the circumstances of the case and whether to apply punishment”. Therefore, the “knowledge-
able people” (experts) decided whether to punish a minor or not. The so-called expert-judge played such a role
even in later times, even in the adversarial process.

In the second half of the 18th century, there were already statistical data on the lack of special protection
for children and adolescents in court during the execution of punishment. English lawyer P. King, studying
crime in England for the period 17621782, found that the legal vulnerability of children held in prisons was, in
his words, absolute. A significant portion of the prisoners consisted of boys of the youngest age and girls aged
10-13. They were all held together with adult convicts in one room [2; §].

The absence of special legal protection for minors could be found in the laws of many countries in the ear-
ly and even in the mid-19th century. Such laws were in force, for example, in the USA. They established equal
criminal liability and punishment for children and adults, the same judicial procedure for all persons appearing
before the court. Only in the mid-19th century in this country and in a number of other countries did laws begin
to appear and special institutions were created, where the task was to provide elementary protection for children
and adolescents at various stages of justice.

The second half of the 19th century marked a gradual but steady change in the traditional approach to ju-
venile offenders. In 1869, in Boston, courts were first organized specifically for juvenile cases, and the first
experience of applying probation (educational supervision) to them was carried out, which subsequently be-
came one of the most common and most effective methods of dealing with juvenile offenders.

Methods and materials

For the purpose of a comprehensive study of the topic, we primarily used the comparative legal and her-
meneutic methods. Undoubtedly, many general scientific methods were also applied in the course of this re-
search, but among the specific scientific methods, the aforementioned methods were mainly used. The compar-
ative legal method involves comparing legal concepts, phenomena, and processes of the same order and identi-
fying similarities and differences between them, provided that the objects are comparable. Hermeneutics is un-
derstood as the method of interpreting legal terms and concepts, in the search for the meaning of legal texts,
along with the study of the problems of multiple meanings.

Results and discussions

Establishment of the First Juvenile Courts.

The fundamental turning point came only at the very end of the 19th century and culminated in the crea-
tion of a special court for juveniles. This court was established on July 2, 1899, in Chicago, as it became clear
that without special justice for juveniles, the fight against child and youth crime is doomed to failure, due to the
unprecedented rise in juvenile crime at the end of the 19th century.

In England and Wales, since 1908, there has been a system of specialized courts for juveniles; however,
the consideration of cases of crimes committed by juveniles was not within the jurisdiction of these courts, in-
stead, they were heard by courts of general jurisdiction — the Royal Courts.

In Scotland, at the beginning of the 20th century, a special system of juvenile justice developed, which has
an administrative rather than judicial character. Special commissions conducted “hearings on children’s cases”.
A board composed of trained public representatives, after discussing the case with the parents, social workers,
teachers, and the child, would make a decision on enforcement measures. This decision could be appealed to
the court [3; 541].

At the very beginning of the existence of courts for juveniles, autonomous juvenile justice was created in
the USA, Canada, Belgium, France, Greece, the Netherlands, Russia, Poland, Hungary, Egypt, Japan, Austral-
ia, New Zealand, and Switzerland.
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In Germany, Austria, Spain, Portugal, and Switzerland, the functions of guardianship courts were com-
bined with the functions of juvenile courts. Some countries opted to create specialized panels of judges for ju-
venile cases. This occurred in Ireland, Italy, Greece, and Japan [1; 48]. The national experiences of countries
where juvenile courts began to function effectively and subsequently became prototypes for modern juvenile
justice systems are of interest. However, it can be argued that the initial juvenile courts achieved their objec-
tives. A significant contribution was made in the area of dealing with juveniles in the judicial process — courts
treated children not as criminals, but as young individuals in need of assistance, approval, and guidance, focus-
ing on the need to expose the antisocial nature of their actions.

In the mid-1970s, turbulent transformations of the classic and customary forms and objectives of juvenile
justice began. Changes in juvenile justice occurred for reasons common to all countries where it existed, as well
as for reasons that can be defined as national. Common factors included the rise and deterioration of juvenile
crime statistics and the insufficient effectiveness in combating it. National reasons depended on the specific
state of the justice system concerning juvenile offenders. Modernizing juvenile justice occurred in two direc-
tions: the family court as an integrated body of judicial protection of the rights and lawful interests of minors,
and an administrative body for juvenile affairs, an alternative to the court.

The concept of the modern family court views it as a court of mixed, comprehensive jurisdiction — crim-
inal, civil, and family. Changes in juvenile justice by replacing juvenile courts with family courts occurred only
in few countries.

The concept of establishing a family court stems from the intention to address all issues related to juvenile
offenders — often defined in relevant laws as requiring “care, control, and protection” — within the jurisdic-
tion of a specialized judicial body. This body should address not only issues related to juvenile offenses but also
those that arise in the judicial process regarding juvenile offenses (guardianship, custody, sanctions against par-
ents, property disputes, etc.).

The listed issues did not comply with the competence of juvenile courts since they related to civil litiga-
tion. Therefore, in the process of modernizing juvenile justice, the question of replacing juvenile courts with
courts of civil jurisdiction became relevant. Proposed projects for the reorganization of juvenile justice empha-
sized that juvenile courts cannot address many issues when it comes not to imposing punishment and other
measures of enforcement on a juvenile offender, but to protecting the rights and lawful interests of children and
adolescents. Thus, the idea of creating a family court emerged. Its model was the already functioning family
courts in Japan and guardianship courts in Austria. In Japan, family courts were established in 1947-1948. Fol-
lowing Japan, transformations occurred in France, England, Belgium, Luxembourg, and the United States.

In general, the competence of the family court covers the following issues:

— crimes and offenses of minors;

— crimes committed by adults causing harm to minors;

— the entire complex of family law issues related to the protection of the rights and interests of minors,
including supervision and guardianship of minors, education of school-age adolescents, improvement of family
atmosphere, etc. [4; 212].

As for the existing family courts in other modern countries, it is possible to mention the dual system in the
United States, where there are courts for juvenile cases and family courts, and experimental family courts in
France.

Further we find it reasonable to conduct a detailed analysis of the models and the history of the develop-
ment of family courts in France, Germany, Japan, and other foreign countries.

Legal Regulation of the Juvenile Courts in France.

The beginning of the formation of juvenile justice in France is considered to be the Criminal Code of
1791, amended in 1810, which led to a revision of views on the child, who had been perceived in law as a
“young adult”. This concerns the appearance of elements of exemption from punishment for juvenile offenders
or mitigation of their punishment within the framework of the general judicial system. The principle of “dis-
cernment”, formulated during debates in the National Assembly in 1791, determined the structure of criminal
justice for minors for the next one and a half centuries. This principle was reflected in the provisions of the
Criminal Code of 1791 in Section V (Articles 1-4) “Influence of the age of convicts on the nature and duration
of punishment”: discernment is a fundamental condition for bringing a minor to criminal responsibility; if it is
established that the defendant, who has not reached the age of 16, acted without discernment, he is acquitted; if
it is established that the defendant, aged between 13 and 16, acted with discernment, the punishment is imposed
in a mitigated form compared to an adult offender (for example, instead of the death penalty, he will be sen-
tenced to 20 years of imprisonment in a in a correctional institution). In case of acquittal, a juvenile offender is
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subjected to an educational measure, which is considered not as punishment but as a compulsory measure ca-
pable of correcting his behavior.

As for the serving of sentences by minors together with adult offenders, at first, separate premises were
created in prisons for containing juvenile offenders, but from the 1830s, the idea of their reeducation rather than
just punishment began to develop [5; 27].

In the second half of the 19th century, a broad international movement began for the creation of special-
ized justice for minors. It was during this time that the widely known “American model” gained popularity, and
its symbol — the first juvenile court, opened in Chicago in 1899.

In 1912, an international congress on childhood issues held in Paris was the first to address juvenile justice
problems. By that time, specialized juvenile courts existed in several countries: in the USA, they were estab-
lished in 26 out of 46 states, in Germany in 1908, and after the creation of the first court, their number reached
approximately 200 within four years (Congres international des tribunaux pour enfants, 1912) [6]. The congress
participants formulated the following principles of juvenile justice in a resolution:

— Juvenile offenders should not be subject to criminal prosecution on general grounds.

— Special requirements should be imposed on juvenile judges (ability to communicate with children, em-
pathy towards them, knowledge in the field of social, pedagogical, and psychological sciences).

— Interaction of judicial bodies with the probation service.

— Conducting investigations into the circumstances of the offense accompanied by the collection and re-
cording of social, psychological, and medical information about the juvenile offender, the confidentiality of
which must be ensured.

— Minimization of the use of coercive measures against minors.

— In the absence of specialized juvenile jurisdiction, joint hearings on cases involving minors should be
avoided.

— Taking necessary measures in the interests of children subjected to abuse (Congrés international des
tribunaux pour enfants, 1912).

By the law of July 22, 1912, France established a court for children for the first time [7]. The “Law on Ju-
venile Courts and Conditional Early Release” established a classification of minors into three age groups (up to
13 years, 13-16 years, and 16-18 years) in order to differentiate the measures applied based on age. A minor
under the age of 13 was considered lacking “understanding” and therefore not subject to liability. Only educa-
tional measures could be taken against them. Henceforth, juvenile offenders began to be subject not only to
punitive measures but also to educational ones.

The Ordinance of February 2, 1945, regulated criminal justice concerning minors for over 70 years
(Ordonnance No. 45-174, 1945) [8]. Significant changes were made to it over time, with scholars and practi-
tioners recognizing the need to modernize the text without questioning its fundamental principles. The first
principle of the above-mentioned Ordinance was the idea of the necessity of specialized justice: criminal cases
where minors are charged with committing a crime or offense are not transferred to general criminal courts but
are only heard in juvenile courts or courts for minors. The second principle emphasized the preference for edu-
cational measures. Article 2 of the Ordinance provided that the juvenile court could take protective, assistance,
supervision, and educational measures at its discretion. The above-mentioned Ordinance defined the sequence
of measures: first, educational measures, then, if necessary, an educational sanction, and finally, punishment as
a last resort. The third principle involved a deep study of the personality of the juvenile offender, as well as
their social and family situation. Another important principle was the mitigation of criminal liability: minors
cannot be punished as severely as adults. For example, a minor older than 13 cannot be sentenced to imprison-
ment exceeding half the sentence imposed on an adult offender (Ordonnance No. 45-174, 1945) [8].

Thus, the juvenile justice system in its modern form was established in France by the Juvenile Delinquen-
cy Ordinance of February 2, 1945, the adoption of which marked the end of a long period of experiments, lead-
ing to the development, recognition, and subsequent legal formalization of the idea of the special social status
of minors and, consequently, the necessity to provide them with special forms of judicial treatment, differing
both in substance and form from treatment of adults [9].

The Ordinance of December 23, 1958, “On the Protection of Children and Adolescents at Risk”, amended
articles 375-382 of the Civil Code of France and empowered the juvenile judge to take any protective and edu-
cational measures concerning minors up to the age of 21 whose “health, safety, morality, or education are in
danger” (Ordonnance No. 58-1301, 1958) [10].
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Regarding the reform of the juvenile justice system in France, the Law of March 23, 2019, No. 2019-222
“On the Development and Reform of the Judicial System for the Period 2018-2022" included an article author-
izing the government to reform criminal legislation applicable to minors. In particular, the following tasks were
set: simplification and acceleration of legal proceedings; strengthening educational impact on minors until a
verdict is sentenced, especially concerning juvenile recidivists; regulation of the procedure for compensating
damage.

The adoption in 2019 and the entry into force on September 30, 2021, of the Code of Juvenile Criminal
Justice marked the end of a lengthy process of modernizing the legal foundations of criminal justice for juve-
nile offenders in France (Code de la justice pénale des mineurs, 2019) [11].

This Code eliminates the category of educational sanctions and now distinguishes only two educational
measures that can be applied by the juvenile judge: judicial warning and judicial educational measure.

The judicial educational measure consists of a set of obligations and prohibitions that the juvenile judge
can modify at any time:

— Integration module (daycare, placement in a boarding school or an educational institution);

— Compensation module (direct compensation obligations (to the victim), indirect compensation for
damage (in the interests of society));

— Health module (providing necessary medical care, placement in a medical institution);

— Placement module (determining the place of residence).

The Code of September 30, 2021 (Code de la justice pénale des mineurs, 2019) [11], replacing the famous
French Ordinance of February 2, 1945 (Ordonnance No. 45-174, 1945) [8], was adopted with a dual aim; to
judge “better” and “faster”. This historic reform has been criticized by some experts who considered it too “re-
pressive”.

Legal Regulation of the Juvenile Courts in Germany.

German legal experience in the field of juvenile justice is particularly interesting for the following rea-
sons:

— The existence of a fairly progressive restorative juvenile justice system in Germany;

— A long historical development of juvenile justice in Germany since 1532 (with the Law on Courts for
Minors adopted in 1923).

— The first specialized courts for minors in Germany emerged in 1907-1908, and by 1910, special juve-
nile courts were established in almost all major cities (Frankfurt, Cologne, Breslau, Berlin, Stuttgart, etc.).

In Germany, as in most continental countries, jurisdiction over cases involving minors was initially as-
signed to specialized courts regardless of the severity of the offense, while in common law countries, such
courts only handled minor and moderate cases, with serious crimes falling under the jurisdiction of general
courts. The concept of juvenile justice was developed in Germany in 1923 and reflected two aspects: reducing
the responsibility of adolescents and selective application of sanctions to them.

Since 1953, Germany has had a law on courts for minors, which defines the main provisions of criminal
proceedings concerning minors, based on international standards for dealing with this category of offenders. In
Germany, minors in terms of criminal law are considered young offenders who were 14 years old at the time of
the offense but have not yet reached the age of 21.

It is correct that differentiation by age criteria is made not only in determining criminal liability for minors
but also in applying procedural measures to them. Juvenile courts in Germany are not separate judicial bodies
but specialized departments within the general criminal courts system. However, they form a system with all
the signs of independence, including a special composition and jurisdiction, their own legal basis, and special
principles of judicial procedure. One of the peculiarities of juvenile justice proceedings in Germany is a deeply
individualized approach to adolescents, which is expressed in specific actions of the judge to establish contact
with the minor, methods of investigating case circumstances, the language of judicial proceedings understanda-
ble to the minor, involvement in studying the personality of non-legal specialized institutions [12; 61]. At all
stages of investigation and trial proceedings, information about the adolescent’s personality, collected by a spe-
cial socio-psychological service, plays an important role, and this service, based on its activities, provides a re-
port to the prosecutor and the police, actively interacts with juvenile courts. Such a symbiosis is regarded as
essential because the primary goal of juvenile justice is the reintegration of young individuals, who may be sub-
ject to punishment, into a crime-free life, while also instilling in them the necessary skills and abilities. [13]. In
other words, the aim is not retribution but preventing recidivism by compensating for deficiencies in the indi-

110 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Genesis and formation of juvenile...

vidual’s socialization. Accordingly, criminal and criminal procedural law regarding juveniles provides for aux-
iliary, supportive, and protective measures.

The experience of Germany in refraining from formal sentencing in juvenile cases (at the pre-trial and trial
stages at the initiative of the prosecutor), actively utilizing deferred prosecution in the form of probation, and
the so-called diversion (from Latin diversio — deviation, diversion) seems quite effective. The latter measure is
increasingly applied in juvenile procedural practice and involves terminating proceedings even in cases where
there are sufficient grounds, from the perspective of the prosecution or the court, to bring charges or render a
guilty verdict. Interestingly, Germany has a Forgiveness Day when 95 % of cases involving juveniles are ter-
minated. The effectiveness of diversion has been analyzed in terms of the recidivism rate among those who
received a guilty verdict and those for whom proceedings were terminated. The percentage was roughly the
same [13], confirming the thesis of the interchangeability of measures when it comes to crimes of minors and
moderate severity and suggesting the possibility of foregoing the most punitive and repressive forms of re-
sponding to juvenile crimes [14; 65].

The main principles of the German juvenile justice system include:

— Priority of alternative sanctions (minimal intervention);

— Priority of mediation and restorative justice;

— Priority of educational community sanctions;

— Detention as a last resort (for the shortest possible term from 6 months to 5-10 years);

— Even in the most serious cases, the case cannot be heard in adult courts;

— Juvenile court jurisdiction includes cases involving individuals aged 14 to 17 and those aged 18 to 21,

— Children (up to 14 years), adolescents (from 14 to 17 years), and young adults (from 18 to 21 years)
have the right to support and education, as well as protection of their personal development by social authori-
ties.

The German juvenile justice system incorporates substantive and procedural legal provisions that take into
account the age-specific characteristics of offenders. As for the types of legal consequences for juvenile offend-
ers in Germany, they include educational measures, coercive measures, as well as correctional and safety
measures.

Educational measures include obligations such as: obeying instructions regarding place of residence; liv-
ing with a family or in a social institution; attending school or work; being under the supervision of a designat-
ed person; participating in social training courses; reconciling with the victim; avoiding certain individuals or
places of entertainment; participating in traffic rules education.

Given the open nature of the above-mentioned list, it can be concluded that the legislator grants juvenile
judges broad powers and allows room for the judicial discretion in resolving many issues. Coercive measures,
for which German law does not provide a legal definition, include warnings; obligations such as making restitu-
tion for damage caused by the crime; apologizing to the victim in person; performing community service; pay-
ing a sum of money to a socially useful institution; arrest: during free time (utilizing free time from work and
education); for a short term (2—4 days); for a longer term (1-4 weeks).

Correctional and safety measures include: placement in a psychiatric clinic; placement in a treatment facil-
ity for compulsory treatment for alcoholism or drug addiction; supervision of behavior; revocation of driving
privileges; deprivation of liberty (however, this measure is not a priority in Germany. Deprivation of liberty is
applied only in the most extreme cases when intervention through alternative measures is deemed ineffective)
[15].

Analysis of the list of legal consequences for juvenile offenders makes it possible to conclude that the
German juvenile justice system is quite progressive. Its leading principles include the presence of an “educa-
tional idea”, orientation towards the personality of the offender, and a flexible system of sanctions. Studying the
development of the juvenile justice system in Germany, as well as considering modern conditions, including
economic conditions, provides significant experience for improving legislation and judicial practice in cases
involving juveniles in other countries.

Nevertheless, it is important to understand that the German model, like any other, requires adaptation to
specific conditions and the establishment of appropriate infrastructure. In practice, there are several obstacles
that may be characteristic of certain countries, such as resistance to changes in approaches to juvenile offend-
ers, lack of a unified concept of juvenile justice reform, lack of uniformity in legal regulation, as well as insuf-
ficiently qualified personnel.

Legal Regulation of Juvenile Courts in Japan.
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The Japanese approach to juvenile justice views it as separate from criminal proceedings. The main doc-
uments laying down the legal basis of juvenile justice in Japan are the 1947 Child Welfare Act and the 1948
Juvenile Act, which have been amended numerous times since their adoption. Japan operates a successful sys-
tem of special family courts. For instance, within the family court, there is a section for medical and psychiatric
consultation, with attached social workers. Their status is equivalent to that of probation officers in English and
American justice systems [4]. A notable feature of Japanese family courts is that all cases are handled based on
social investigation rules. This means that the primary focus is not on punishment but on the protection of juve-
niles who have come into conflict with the law or found themselves in challenging life circumstances [16; 60].

Cases involving children may be considered under criminal proceedings only if the child is at least 16
years old or has committed a particularly serious offense that warrants lifelong imprisonment or the death pen-
alty. Children who commit offenses cannot be detained, as this sanction is replaced with educational measures
and rehabilitation. Additionally, when courts handle cases involving children, the principle of transparency
does not apply. Justice in such cases is conducted confidentially, within closed proceedings. However, since
2000, an exception to this rule has been made, allowing victims to attend proceedings.

Before juvenile cases are considered, probation services prepare reports for family courts, detailing all cir-
cumstances of the case. Similar practices exist in the UK, where such reports are prepared by interagency
commissions. As research shows, more than 50 % of juvenile cases in Japan never even reach the hearing stage.
This is because, for achieving the necessary educational effect, pretrial detention is considered sufficient. In
other situations, punishments may include directing children to specialized correctional educational institutions
or various support centers.

As analyzed by researchers from Kyoto University, the number of offenses committed by children in Ja-
pan is increasing rapidly, with their severity also escalating. Consequently, Japanese legislation is trending to-
wards more open judicial proceedings for cases involving juveniles and the use of punitive measures against
such offenders. These changes aim to minimize juvenile delinquency, restore social justice, rehabilitate offend-
ers, and prevent further criminal activity [17; 73].

In 2007, amendments to the Juvenile Act were made, tightening the approach to juveniles: harsher penal-
ties were established for those committing serious crimes; the age of criminal responsibility in exceptional cas-
es for particularly serious crimes was lowered to 12 years old; in case of recidivism, offenders are sent to cor-
rectional institutions rather than specialized educational institutions as before; the police were granted the right
to conduct searches and seize evidence in criminal cases involving children under 14.

However, the basic approaches to overcoming juvenile delinquency remain intact. The Juvenile Act states
that the specificities of responsibility for offenses by juveniles are predetermined by their limited understanding
of law, age-related psychological characteristics, and incomplete socialization. When applying educational
measures or imposing punishments, courts are obliged to investigate the juvenile’s past, personality, environ-
ment, and circumstances of the offense.

As noted by Japanese researcher A. Ogawa, in recent decades, there have been significant changes in the
nature of juvenile offenses, especially in serious cases: offenses have become more violent and serious; aggres-
sion among juveniles has become more common; even when juveniles commit offenses, they may not realize
their criminality; motivations for offenses have changed (from poverty-driven in the post-war period to “be-
cause it’s fun” nowadays); some parents have lost authority in the family, and teachers have lost control over
discipline in schools [18].

Even when a minor commits a crime, Japanese juvenile justice, based on principles of humanism and
compassion, seeks primarily to provide education and rehabilitation and avoids punitive measures, as adoles-
cents are still in the midst of physical and mental development. They retain a flexible character, highly suscep-
tible to influence. It is important not to forget the goal of juvenile justice: upbringing and rehabilitation based
on ensuring the well-being of children. It should not be punitive. However, it is undeniable that there are still a
small number of juveniles for whom the application of conventional educational and protective measures is
impractical, especially in cases of serious crimes. Therefore, while the importance of applying educational and
rehabilitation measures in “ordinary” cases should not be forgotten, in a limited number of serious cases, the
application of stricter measures is inevitable for the protection of society.

Review of Approaches to the Institute of Juvenile Justice in Foreign Countries.

Further we consider it necessary to briefly review the issue regarding approaches to punishing juveniles in
other foreign countries. In the United Kingdom in 1993-1994, a series of legislative acts were introduced that
toughened measures for juvenile offenders and doubled the maximum term of imprisonment in correctional
institutions. The results of such legislation were so negative that they became one of the reasons for subsequent
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reforms carried out by the Labor Party. Under the new system, all juvenile offenders were classified into groups
depending on the severity of the offense, repeat offenses, and the prognosis for the adolescent’s future sociali-
zation.

The main emphasis in the juvenile justice system was placed on crime prevention. The enforcement of the
law was entrusted to interdepartmental commissions for working with juvenile offenders. Currently, there are
156 commissions in England and Wales, indicating the diversity of needs and behavioral models of juveniles.
Those commissions work together with social workers, municipal service teachers, probation inspectors, police
officers, as well as psychiatrists and child psychologists. Judges in the UK have a wide range of sanctions
available for youth: starting from curfews, warnings, and counseling sessions, to imposing community service
(unpaid) and imprisonment in correctional institutions (from age 16-17). It should be acknowledged that the
latter, more stringent measures, have the least rehabilitative effect, with a significantly higher percentage of
recidivism after them.

In 2009, a new law was introduced allowing offenders to compensate victims for the harm caused. Addi-
tionally, judges are now required to justify the decision not to use alternatives to imprisonment if such options
are available. Five years after the start of the reforms, it was noted that the innovations represent a qualitatively
new model of providing state services, work with offenders is now much more effective, and the recidivism
rate has significantly decreased. One of the facts confirming this was the closure of three correctional institu-
tions for juvenile offenders.

In European countries, the juvenile justice system is broadly similar to that in England. An interesting fea-
ture is the possibility of mediation, reconciling the victim with the offender. In the case of reconciliation, it is
possible to withdraw the offense from the criminal justice system and completely terminate criminal proceed-
ings without applying sanctions.

In England, Ireland, and the Netherlands, such a decision is made by the police, while in Germany, it is
made by the public prosecutor. Moreover, the public prosecutor or judge may suspend the proceedings, during
which the adolescent can perform restitution work, after which the case will be closed.

In Scotland, Bulgaria, and Estonia, juvenile offenders may be referred to social services, where decisions
on the application of educational measures are made. Various sanctions may be applied in court, similar to
those in England, with priority given to measures with the greatest educational value. The issue of imposing
fines on juveniles is ambiguous since teenagers usually do not earn money.

In some countries, such as Belgium, Bulgaria, Croatia, Italy, Scotland, Serbia, and Spain, the imposition
of fines is not practiced. In Finland, the amount of the fine is comparable to pocket money that a teenager may
have (Integration of Juvenile Offenders into Society, 2011) [19].

Regarding family court models, the Family Division of the High Court of England is of particular interest
from the perspective of protecting the rights and interests of juvenile individuals. Its competence is extremely
broad in all matters related to family and children. This court can act as both a court of first instance and an ap-
pellate court within its jurisdiction. The cases heard by this court as a court of first instance include divorce,
adoption, guardianship, and custody matters.

In Austria, guardianship courts, adopted as a model of family court, extend their jurisdiction to minors up
to the age of 21. Guardianship courts apply educational measures to offenders and protective measures to indi-
viduals in need of protection. Guardianship courts also address conflicts between parents when they disagree
with recommendations regarding the upbringing of children provided by the Childhood Bureau. Juvenile of-
fenses are within the jurisdiction of existing juvenile courts in Austria. However, in cities like Vienna and Graz,
these courts are combined with guardianship courts, resulting in shared jurisdiction for the merged courts.

The mixed jurisdiction court, whose primary model is the family court, could not fully replace the juvenile
court. Firstly, it was difficult to include the main issues of traditional juvenile court jurisdiction — criminal re-
sponsibility and punishment of minors for crimes — within the competence of the family court. While the ju-
venile court struggled with civil jurisdiction issues, the family court couldn't overcome the barrier of criminal
proceedings, especially for serious crimes. The consequence of these difficulties was the slow spread of family
courts, their inclination towards civil jurisdiction, and the retention of courts for juveniles.

Administrative bodies for juvenile affairs, alternative to the court, have been established in several coun-
tries. Their competence, tasks, and procedural activities are determined by regulatory, predominantly depart-
mental acts. Laws usually specify the cases and categories of cases in which the intervention of administrative
non-judicial bodies instead of judicial intervention in juvenile affairs is possible, who decides on this issue, and
what forms such non-judicial intervention takes.
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Non-judicial bodies alternative to the court owns all the characteristics of a legal institution with corre-
sponding legal nature and functions. The establishment of alternative bodies was associated with dissatisfaction
with the effectiveness of juvenile justice. Alternative intervention consists of the possibility to choose an ad-
ministrative non-judicial body instead of the court, including cases where the court itself may perform such a
function by law. The second option is the possibility of using the function of an administrative body alongside
the functions of the court within the judicial process. In this case, the functions of the administrative body can-
not be considered alternative to judicial activity since they do not replace justice but only complement it. How-
ever, classifying this activity as alternative has its grounds. It should not be forgotten that in some countries,
such alternative has gained legal right to exist within juvenile justice framework and yields the expected results.

The competence of administrative bodies authorized to intervene in juvenile affairs instead of the court
primarily lies in the legal protection of children and adolescents. In some countries, there are special preven-
tive-protection bodies intended for the prevention of juvenile offenses. These bodies include special committees
for juvenile affairs: youth protection committees in Belgium; commissions for the social welfare of children
and adolescents in Scandinavian countries (Denmark, Norway, Sweden) and Finland.

The Scandinavian model of the activity of welfare committees involves not replacing the juvenile court
with such a committee but rather dividing their jurisdiction over the range of cases they consider. In all other
cases, the option always involves the possibility of choosing between judicial and non-judicial intervention for
a given case [4].

The comparison between the functions and tasks of the listed administrative bodies, which are empowered
by law to intervene as an alternative to the court, demonstrates both significant similarities and substantial dif-
ferences.

The similarity in tasks and functions of the listed alternative bodies includes the following:

— They are all legally authorized to intervene, not only to protect the rights and lawful interests of minors,
but also in cases involving juvenile offenses.

— They all carry out common preventive tasks in combating offenses and in eliminating unfavorable liv-
ing and upbringing conditions for adolescents.

— They include individuals whose professions are related to issues of child and adolescent upbringing, as
well as the protection of their rights and interests; representatives of the community.

— Overall, the procedure for handling cases in these bodies, where juvenile offenses or offenses against
them are concerned, is regulated by law or other legal acts.

Conclusions

Thus, it can be concluded that the European juvenile justice system has generally proven to be effective,
attentive to the rights of the child and the value of their personality, and sufficiently flexible in terms of sanc-
tions applied to juvenile offenders. However, the legal space in Europe is characterized by diversity and distinc-
tive features of each specific country.

In our opinion, particular attention should be paid to the preference for educational measures over pun-
ishment, a deep understanding of the psychology and personality of a minor, and the specialization of judges
who deal exclusively with juvenile cases.

Among the principles of juvenile justice, special attention should be paid to education and rehabilitation
since the practice of foreign countries shows that punitive measures do not reduce the number of repeat offens-
es. In our view, punitive measures should only be applied to a limited number of offenses committed by juve-
niles.

Nowadays, the Singaporean judicial system is one of the most progressive and high-tech, which signifi-
cantly contributes to the efficiency of handling various categories of cases, including family matters. The merits
of the Singaporean judicial system include the mandatory use of mediation procedures in resolving family dis-
putes, adherence to the principles of creating proper conditions for children’s upbringing, promoting the protec-
tion and rehabilitation of children and their reintegration into society, and the use of the latest scientific and
technological advancements to simplify and ensure access to justice for every citizen, ultimately aiming to ful-
fill not only the social function of justice, but also the social function of the state as a whole.
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D. Ospanova, S.Moroz, A. Niyazova

. Ocnanosa, C. Mopo3s, A. HusizoBa

Hlereanepaeri kKamesieTKe TOJIMAFAHAAPABIH icTePi KOHIHAET]
COTTBHIH IreHe3Huci MeH KYPbLTYbI

MakanaHbIH MakcaThl — IIeTeNIepAeri KoMelleTKe TOJIMaraHAap/AbIH icTepi >KOHIHJeri COTTapAblH TI'eHe3Hci
MEH KaJIBIITACYbIH 3€PTTCY, OJap/BbIH TAPUXM JaMyblH, iprelli IPUHIMNTEP] MEH YaKbIT GOMBIHINA 3BOJIFOLHS-
CBIH aTan Kepcery. CanbICTIpMalIbl 9iCTeMEHI MalganaHa OTBIPBIIN, aBTOpJap SPTYPIl enfepaeri KoMeneTke
TOJIMaFraHIapFa KaThICTHI OMIUIET JKYHEeCiH KAJIBINTACTRIPFaH KYKBIKTHIK 0a3aHbI, casicaTTarbl ©3repiCTepi JKoHe
QIIEYMETTIK ocepiepi 3epTreiini. Tannayaa KkoMeneTke ToJIMaraHIap bl icTepi OOMBIHIIA COTTapIBIH KYPBLTYbI
MEH JJaMyBIHa BIKIAJ €TEeTiH (aKkTopIap/pl )KaH-KaKThl TYCIHY YIIiH HETi3Ti KYKBIKTBIK KY’KaTTap, TapuXH JKa3-
Oayap MeH Ka3ipri 3aMaHFBl 3epTTeyNiep KapacTHIPBUIFaH. 3epTTey HOTIDKENepl apTYpii IOpHCAMKIUSIIApAa
KOMeJIETKe TOJIMaFaH/Aap/IbIH iCTepi KOHIHIET] COTTap/ABIH KAJIBINTACYBIHBIH SPTYPII 3aHIBUIBIKTaphl MEH OpPTaK
Genrinepin kepcereni. Herisri KOpBITBIHABIIA KOMENIETKE TOIMaFaH/ap iCTepi JKOHIH/eT] COTTap/IbIH Maiaa 0o-
JIybl KeOiHece JICYyMETTIK pedopMaiap KO3FaIBICHIHBIH, JKacTap apachIHAAFbl KBUIMBICKA KaTBICTH KYKBIKTBHIK
(UnocoQUAHBIH ©3repyiHiH >KOHE KOMENETKE TOJIMaraHAap apachlHAAFBl KbUIMBICTHI JKa3alayIblH OpHBIHA
OHAJITY TOCLTI apKBUIBI IIEITy KaKETTUIIHIH yiIeciMiMeH OaiylaHBICTHI €KEeHIH aiKbIHAaiabl. KophIThIHbIIA
TAPUXU JKOHE QJICYMETTIK-KYKBIKTBIK KOHTEKCTE IYHHEXKY3IHZCTT KOMENETKEe TOJMAaFaH/lapra KaThICTHI COT
TOpEiri XKYHeCiH Kalail KaJbIITacTHIPFaHBIH KOPCETY apKbUIBI OCHI 3epPTTEYHAiH eJeyii YIiieci 3eplelieHIeH.
Makana KoMeJleTKe TOJNMaraHIapra KaTBICTBI COT TOPENriHiH Ka3ipri 3aMaHFbl ToXxipuOeciHe aocep eryai
JKIFACTBIPATBIH HETI3Ti Karujaiap Typasbl aKmapar Oepy apKbUIbI KoMeJIeTKe TOJIMaraHgapra KaThICTBI COT
TOpEJITiH KeHIpeK TYCIHyTe BIKNal eTe/l. 3epTTey HATIKeNIepiHie KoMeIeTKe TOJIMaraHIapFa KaThICThI d/IUIeT
caJlaChIH/IaFbl Ka3ipri cascaTThl KAJIBIITACTBIPYJAFbl TAPUXH KOHTEKCTIH MAHBI3IBUIBIFBI JKOHE KaMENEeTKe
TOJIMaraH KYKBIK OY3yIIBUIApBIH 9-ayKaThl MEH OHAITY MocelesepiHe 0achIMIbIK OepeTiH pedopMaiapabiH
TYPaKThl KAKETTLIIr CHIIATTaJFaH.

Kinm ce30ep: xoMerneTke ToNMaraHAApIbIH iCTepi )KOHIHICT] COTTap, MEIHAINs, IOBEHAIIBI SIIJIET, 0TOACHUIBIK
COT, COT XYifeci, KoMeleTKe TOJIMaraHaap bl KOpray.

J. Ocnanosa, C. Mopo3s, A. HusizoBa

I'ene3uc u popMupoBaHNe IOBEHAIBHBIX CY/10B B 3apy0e:KHBIX CTPaHAX

Llenbio naHHOM CTaThH SIBISETCS M3YYEHHE reHesnca M (pOpMHUpOBaHMS IOBEHAJIBHBIX CYZOB B 3apyOeKHBIX
CTpaHax, C aKIIEHTOM Ha MX UCTOPHYECKOE Pa3BUTHE, OCHOBOIIOJIATAIOINE HIPHHIIUITBI H BOJIOIMIO C TEUCHHEM
BpeMeHU. Vcrnonb3ys CpaBHUTEIBbHYIO METOIOJIOTHIO, HCCIIEI0OBATENH aHATN3UPYIOT IPaBOBOE PETYJIHPOBAHHE,
W3MEHEHNUs TTONUTHKH M OOLIECTBEHHbIC BIMSAHHSA, KOTOPBIE c(hOPMHPOBAIN CUCTEMY IOBEHATIBLHON IOCTULIMH B
pasHBIX CTpaHaX. AHAIN3 BKJIIOYAaeT 0030p OCHOBHBIX IOPUIMYECKHX JTOKYMEHTOB, MCTOPHYCCKHX 3aliceil
COBPEMEHHBIX MCCIIEZIOBaHHIA, 00eCIeYnBasi BCECTOPOHHEE IIOHMMaHNe (PaKTOPOB, CHOCOOCTBYIOIIHX CO3aHHUIO
Y Pa3BUTHIO I0BCHATLHBIX CYJIOB. Pe3ysIbTaThl HCCIIEJOBAHHS BBIABISIOT PA3IMYHbIE 3aKOHOMEPHOCTH H O0IIIHe
4epThl B ()OPMUPOBAHUYN IOBEHAJBHBIX CY/IOB B Pa3IMYHBIX IOPHCIUKIHAX. OCHOBHBIC BBIBOJIBI YKa3bIBAIOT HA
TO, YTO BO3HHKHOBEHHE IOBEHAIBHBIX CYIOB 4acTO ObLIO OOYCIIOBICHO COYETAHHEM JIBH)KEHHUH 32 COLMAIbHBIS
pedopMbl, H3MEHEHHSIMU B MPABOBOH (prIIOCOPUH B OTHOLICHUH MOJIOJIEKHOIM NMPECTYITHOCTH U HEOOXOAUMO-
CTBIO PEIICHHE MPOOIEMBbI IPECTYITHOCTH CPEAN HECOBEPILICHHOIETHHX C MOMOLIBIO PEaOUINTALIOHHOTO, a He
KapaTeIbHOTO MO/IX0/1a. B 3aKimoueHne Mo I4epKUBaeTCs 3HAYNTEbHbII BKIIAJ] JAHHOTO UCCIIEIOBAHMUS, IEMOH-
CTPHPYIOLIEro, KaK MCTOPHYECKHE M COLHAIBHO-TIPABOBBIE KOHTEKCTHI C(HOPMHUPOBAIIM CHCTEMY FOBEHAIIBHON
IOCTHIIMY BO BCEM MHpe. JTa CTaThsl BHOCHT BKJIAJ B OoJee MMPOKOe IIOHIMaHUEe IOBEHAIBHON IOCTHIINH, TIpe-
JIOCTaBJIs1sl HUHPOPMALHIO 00 OCHOBOIONArAOIINX MPHUHIMIAX, KOTOPbIE MPOIOJDKAIOT BIMATH HA COBPEMEHHYIO
MPAKTHUKY IOBCHANIHBIX CYN0B. Pe3ynbTaThl HCCIe[OBaHMs MOAYCPKUBAIOT BXKHOCTh HCTOPHIECKOTO KOHTEKCTa
B ()OPMUPOBAHHUH TEKYILEH MOJIMTHKY IOBEHAIBHON IOCTHIIMU M MOCTOSHHYIO HEOOXOIMMOCTh peopM, OpHUEH-
THPOBAHHBIX Ha OJarornoiyune 1 peabHInTALMIO HECOBEPIICHHOICTHNX MTPABOHAPYILIUTENCH.

Knrouesvie cnosa. 10BeHaJbHbIE CyIbl, MEAMALMs, IOBEHATbHAsT IOCTHIIMS, CEMEHHBIN Cya, cyaeOHas cucrema,
3allIATa HECOBEPIICHHOJICTHHX.
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The concept and correspondence between internal and external will (expressed will)
within structure of a civil transaction

This article is focused on such elements in the structure of a civil transaction as the will and expressed will, as
well as on specifics of judicial proceedings in cases on challenging transactions with defects of the will and
expressed will. The study of the indicated categories is important for determining the composing elements of
a transaction, its existence and validity, as well as for the correct derivation of a civil transaction’s concept.
The practical significance is the opportunity to determine the ways for assessing the possibility of applying
provisions on transactions to various forms (types) of expressed wills, including the provisions on the invalid-
ity of transactions with defects of the will and expressed will. The author while conducting the research set
herself of solving the following main tasks: what the will is and what the process of its formation is, how the
will and expressed will correspond to each other, the possibility of executing an expressed will in a way other
than performing actions, which category is predominant and why, as well as how it affects the resolution of
disputes on the invalidity of transactions with defects of the will and expressed will. Thus, the purpose of the
research is to establish the process of formation of a will, methods of performing an expressed will and their
correspondence. The author has used a wide combination of existing general scientific and special legal
methods of scientific cognition in the course of the research, which led to the following results. The research
of the categories of the will and expressed will within the structure of a civil transaction conducted by the au-
thor has been carried out in relation to the primary subjects of private law and to the ultimate beneficiaries of
goods — individuals. Based on theoretical analysis, the author distinguishes these categories in order to es-
tablish the priorities while assessing the defects of the will and expressed will, as well as determines their se-
quence by proving the primacy of the will.

Keywords: will, external will, expressed will, civil transaction, contract, legal effect, theory of trust, theory of
expression, theory of the will.

Introduction

The will and expressed will are psychological and legal categories that are inextricably related to civil
legal relations, most often preceding their emergence, change or termination.

These categories have a special place in the theory and structure of a civil transaction. The will and ex-
pressed will are the key composing elements of a transaction [1; 53]. A transaction is often identified with
the expressed will [2], by defining the will and expressed will as one of the conditions for a transaction’s va-
lidity [3; 392].

The legal category of the “expressed will” is inextricably related to the concept of the “will”. The ex-
pressed will is expression of will, most often accomplished through actions, less often — through the act of
omission, in such a way that the will becomes obvious to everyone. That is the reason why the expressed will
is often called as external will, while the will is called internal [4; 217].

However, not every expressed will can generate legal consequences and have an effect in legal rela-
tions. The expressed will that cannot generate private and legal consequences is not relevant to private law.

The study of the categories of internal and external will is becoming especially relevant in the context
of the development of digital technologies that allow transactions to be concluded online. In such a situation,
a change in the approach to determining the priority of internal will over its external expression will allow
the interests of the subjects of turnover to be protected most objectively and fairly.

The observance over the process of generating a private legal effect from the expression of will seems
to be important. We believe that the determinant of this process is the subject’s interest (most likely, the
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The concept and correspondence between internal ...

property one). In our opinion, the process of expressing the will (expressed will) may look like in the follow-
ing form: a person’s interest predetermines the formation of his will for a specific legal effect (desired to be
achieved). For example, it may be the will to begin, change or terminate legal relationships. Then such a will
is notified to third parties in such a way that the orientation of the will towards a specific interest becomes
obvious and is expressed through the execution of an active action or through an act of omission. Such an
action (act of omission) aimed at expressing the will, predetermining a certain legal consequence, is an ex-
pressed will in the form of a transaction. The will, being “an impulse to action” [5; 9], launches the process
from a desire to a legal effect through actions. That is the reason when the correspondence between such
categories as “will” and “expressed will” is important for the purposes of this research.

In connection with the above-defined relevance, the author intends to solve the following research
tasks:

1) to carry out a theoretical review of the concepts of internal and external will;

2) to determine the role of the categories of internal and external will in transactions and in establishing
the conditions of the validity of a transaction;

3) to conduct an analysis of the relationship of the categories under study with law enforcement prac-
tice.

Methods and materials

The methodological basis of the research was a combination of general scientific, special legal and
other methods of scientific cognition.

By applying methods of analysis and synthesis, the author divided the studied categories into structural
components for a more detailed examination, resulting in the combination of data and the identification of
the concept of “expressed will”” along with other related categories.

While using the methods of induction and deduction, the author analysed existing theories of the corre-
spondence between the will and expressed will and after obtaining conclusions on them formed general con-
clusions based on the results of the research.

Systematic approach was applied to establish the primacy of the category of “will” in relation to the
category of “expressed will” for assessing the defects of the will and expressed will while establishing the
validity of a civil transaction.

While analysing and interpreting legal norms on a civil transaction, the author used the formal and legal
method of scientific cognition. The usage of the comparative and legal method allowed the author to identify
the experience of a number of foreign jurisdictions and, in particular, German one, for determining the ways
of improving the national legislation in the researched area.

Besides, the author used the casuistic method and the method of legal modelling, which assisted to
carry out an empirical analysis.

The author used a combination of other general scientific and special legal methods to achieve the most
objective and comprehensive results.

To write this article, more than 30 sources were analyzed, starting from F.C. Savigny’s “System of Ro-
man Law” and general teachings on the transaction in the works of German pandects and ending with mod-
ern scientific works that examine the issues of the relationship between will and expression of will as struc-
tural elements of a civil-law transaction. The comparative approach helped to determine existing models of
the relationship and establish the conditional priority of internal will over external will.

Results

An analysis of the evolution of the concept of expression of will and approaches to the relationship be-
tween the categories of will and expression of will allowed us to identify three dominant models of the rela-
tionship between the categories under study:

1) Willenstheorie — a theory of will that assumes the priority of internal will over its external fixation;

2) Erklarungstheorie — a theory of expression, according to which the external expression of will has
priority over the internal (subjective) component;

3) Vertauenstheorie — a theory of trust, according to which both components, internal and external
will, have the same meaning.

A general assessment of the civil legislation of the Republic of Kazakhstan allows us to establish that
the Vertauenstheorie model has been adopted in Kazakhstan, however, an assessment of individual elements
contained in the provisions on the grounds for invalidity of a transaction due to defects in will and expression
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of will has revealed the fact of an insignificant priority of will over expression of will. On the one hand, such
an approach is optimal given the definition of the legal interest of a person as a determinant of will. But the
subjective component often cannot be assessed, especially at the time of the dispute. It seems fair to presume
the transformation of will due to inaction of a person whose will did not correspond to the expression of will,
in matters of challenging a transaction made by him.

The following formula is presented in this regard: if a person has not challenged a transaction made in
opposition to his internal will within a reasonable period, this means that his will has been transformed and
has come to correspond to the legal effect that has occurred, which should henceforth be considered desirable
for such a person.

Such an approach will protect bona fide participants in the turnover and the turnover itself, preserving
the participants’ right to trust and formal certainty in relations with other persons.

The specified approach will allow law enforcement practice to move from the model of “protecting the
appearance of a transaction” to the model of “protecting the interests” of the parties to the transaction when
concluding online transactions. After all, participants in online transactions often accidentally accept an offer
that creates the appearance of a perfect acceptance without this appearance corresponding to the internal will
of the subject.

Discussion

The category of “will” is the object of various scientific studies: philosophical, psychological and even
linguistic. The will is the focus of interest for legal science in dynamics: namely, its formation and external
expression [6].

V.A. Ojgenziht noted that “will is the process of mental regulation of subjects’ behaviour” [5; 9]. That
is the reason that the will is most often revealed in legal science through intention or through desire, often
identifying these two concepts and noting the lack of a fundamental difference between intention and desire
[1; 53]. However, we believe that the will as an intention to achieve a certain legal effect can be significant
as a composing element of a transaction, and the desire in this respect may not always generate such an in-
tention. If we follow the theory that “the process of the will’s formation and its expression, as a result of
which the will of a person becomes recognizable to third parties is a volitional process” [7; 11], then the de-
sire in such a process precedes the intention.

The importance of intention in the volitional process was also noted by Roman lawyers. The need for
the correspondence between the party’s intention to the expression of this intention was noted in the Digest
of Justinian, where it was stated that “the one who says something and wants another, does not say anything
that he means, because he does not want it...” [8; 264].

Thus, one should agree with the statement made by V.A. Ojgenziht that the process of forming the will
begins with motivation as awareness of needs, which leads to the formation of desires [5; 16]. Then there is
goal-setting and determination of “the ways to achieve the goals” [9; 208-209], which is expressed in the
formation of the intention to achieve a specific legal effect and is reflected in the final decision, after which
such a decision is notified to third parties (the will is expressed).

Intention is the final point for the formation of the will and reflects a precisely formed focus on a spe-
cific result.

Thus, someone may have several desires: to have a bicycle, to spend vacations in Europe, to save up
funds to mortgage. These desires may be in conflict with each other, when the achievement of one of them
may threaten the impossibility of achieving another — competition of desires. Overcoming the competition
forms an intention, where someone makes a decision to purchase a bicycle (the will is formed) and through
the performance of specific actions informs others about the formed will — carries out an expressed will (for
example, through the acceptance by implicative actions of a public offer,) leading to a specific legal result
(conclusion of an agreement).

Therefore, the formation of the will precedes the expressed will, which has a constitutive (divestive,
dispositive) effect, and reflects the intention of a person to generate these consequences. Some authors calls
such an intention as “internal will” the presence of which “is not enough to conclude a transaction” and be-
lieves that “informing others” about this will can clearly lead to a certain legal effect [4; 217], which is called
as external will.

Intention as a factor that generates the will is also the subject matter of studying the philosophy of mind
and the philosophy of law, “where this term, despite the general agreement regarding the relevance of the
intention to the theory of responsibility..., is used differently” [10; 205]. In the philosophy of mind “the term
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of “intentionally” is associated with the denial of coincidence or error. It turns out that analysis of an inten-
tional act is possible only through the description of the corresponding context of using the word of “inten-
tionally”, which denies coincidence or error, as well as through the explanation of coincidence or error” [10;
216].

The commission of an action or act of omission that may lead to the legal result, where the intention
was formed on is the expressed will, and only their conjunction reflects the purity of the will and expressed
will. 1t reflects their unity for private law purposes.

In this regard, the formula derived by H. Hart and S. Hampshire seems to be interesting and is as fol-
lows: “I think that I will do this, but I am not sure” and “Now | know what I will do” [11; 215-229]. It testi-
fies and confirms the thesis that an intention does not always reflect a desire and they cannot be identified,
since “despite the fact that a desire and intention have similar usage” [10; 218], their difference is revealed in
the fact that “intentions are differently related to actions than desires. One can intend to do only those things
that one thinks is able to do; when you intend to do something, if your intention has been formed, then it will
be accomplished as it should be, for example, in the way the agent expected it to be done. These two aspects
distinguish intentions from such phenomena as desires” [12; 169].

Thus, if we want a certain legal effect to occur, then we need an external notification from the formed
will. That is, an expression of will made in the proper legal form is an expressed will. In this case it is impor-
tant to determine the facts, where such an expression of will can be derived from.

E. Godeme points out the need for external, sensory facts. There is not enough just a simple inten-
tion [13; 42]. The expression of will must be made in such a way that the intention of the one who expresses
the will for the legal effect, which is the goal and the intention of the one expressing the will is aimed at, is
obvious to any third party. Otherwise, the expression of will is invalid when it does not reflect the true inten-
tion of a person, which often leads to the recognition of the legal effect as null and void. (invalidity of a
transaction).

In this regard, we should agree with the thesis on the unity of the will and expressed will. The will and
the expressed will are two aspects of the same process, reflecting a person’s mental attitude towards the ac-
tion being performed. It is originally that the will and expressed will must correspond to each other. A trans-
action may cause disputes between the participants in case if the will is oriented towards one action, but ex-
pressed will expresses the intention to perform another action, which prevents the transaction to be per-
formed. Thus, the unity of the will and expressed will is important for a transaction” [4; 218].

Such a position is not always recognized in the absolute sense. Thus, Ya.A. Kantorovich writes that
“Roman jurisprudence did not allow studying the will, once it was expressed in the required form. The Ro-
mans expressed this formalistic point of view on a contractual obligation in the well-known concise formula:
although, being unstrained, |1 would not have wished for this legal result, however, being enforced, | never-
theless wished it” [14; 153]. We believe that it is not about indifference to the will under a proper expressed
will in any case, but rather about a deviation from the concept of the unity of the will and expressed will in
particular cases. Thus, F.C. Savigny, in relation to such a formula, pointed out the prevalence of the opinion
in Roman law that an error in the guiding motives, as a rule, does not affect the validity of legal transactions.
Even if the motive has been expressed and it turns out to be inconsistent (falsa causa), the transaction does
not become less valid because of it [15; 381]. Motive and intentions, motive and the will are not identical
phenomena. The motive may be important for the formation of the will, but not always, therefore, inconsis-
tency between the legal effect from the expressed will and the motives does not affect the validity of a trans-
action.

V.N. Urukov also provides several examples from the classical Roman law indicating the possibility of
expressing the will in various ways, including stiplatio, which created an abstract obligation in its original
form [7; 14]. The Romans classified obligations into abstract and causal, where consideration (reason) was of
no importance for the first category and only the method of expressing the will was externally important.
Thus, “consideration should be understood... a certain justification for the existence of the phenomenon un-
der consideration. In other words, by finding consideration of a transaction or obligation, we answer the fol-
lowing question: why is a transaction made, why does an obligation exist?” [16; 81].

Obviously, the legal effect for contracts with consideration (obligations arising from them), where the
will of a person is directed to, is predetermining and therefore, a defect of the will can lead to the invalidity
of the expressed will and subsequently consideration in such cases is “an obligatory element both of the ex-
pressed will and the obligation arising from it” [17].
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For abstract transactions (obligations), “the lack of an indication on the basis presumes the validity of a
transaction” [18; 15]. Since the stipulation was essentially an abstract transaction, the reason for its execution
and its connection to the internal will’s orientation had no impact on the validity of the transaction.

Modern legislation often reflects the concept of the unity of the will and expressed will. Thus, para-
graph 5 of the Article 159 of the Civil Code of the Republic of Kazakhstan determines the nullity of a trans-
action committed by a person recognized incompetent due to mental illness or dementia, since the legislator
proceeds from the fiction of the prevalence of the will of such persons established by a prejudicial act. Even
if there is a proper expressed will, the legal effect will not arise, since the behavioural act aimed at the ex-
pressed will cannot express the true will of such a subject due to the defect of such a will. And such an ex-
ample is not singular. Thus, “A transaction, which is entered by a citizen, although capable, but at the mo-
ment of its commitment was in a state that he could not realize the meaning of his actions or guide them,
may be recognized by the court as invalid...” (paragraph 7 of the Article 159 of the Civil Code of the Repub-
lic of Kazakhstan). The same is applied to transactions concluded as a result of a wrong belief having signifi-
cant importance, under the influence of fraudulent behaviour, one-sided transactions. All these examples re-
flect the legislator's recognition of the key role of the will in a transaction, where a defect, even with a
properly expressed will in the correct form, can lead to the legal effect being “canceled”.

In this regard, the standpoint of the German legislator with respect to unilateral expressed wills is inter-
esting. Thus, according to the Section 116 of the German Civil Code, “A declaration of intent is not void by
virtue of the fact that the declaring person has made a mental reservation that they do not want for what they
are declaring to be realised. The declaration is void if it is to be made to another person and that person
knows of the reservation” [19; 34].

Thus, both the fact of expressing the will must be obvious to other persons and sufficiently clearly indi-
cate the orientation of the inner will to a legal effect for the occurrence of such a legal effect, and the fact of
inconsistency between the inner will and its external expression must be known to a person, who is the sub-
ject of such an expression of will in order to establish the defect of the will. We believe it involves persons
who acquire some rights or benefits as a result of such an expressed will, persons in whose interests the will
is expressed. In this regard, we should note the special place of legal interest in the process of the expressed
will, called by V.A. Ojgenziht as “from desires to action” [5; 9]. Nevertheless, “expedient actions aimed at
satisfying one’s desires purposely” [5; 9] are carried out in the process of the expressed will in order to “real-
ize into reality something you consider expedient” [5; 9], that is, corresponding to your interest. It is pre-
cisely “interest that is the material basis of law” [20; 9].

Thus, the interest acts as the determinant of the entire volitional process.

Civil science knows various doctrines of the will and expressed will.

The expressed will has only evidentiary value according to the theory of will, while the will has deter-
mining value [21; 10]. This theory is aimed at the interests of the expressor of will and against the interests
of a person who is the subject of the expressed will regardless of his good faith [22; 441-442].

The legal effect depends on the content of the external will — the expressed will in accordance with the
doctrine of reliability (theory of validity) of K. Larenz [22; 113]. Essentially, the internal will of a “decla-
rant” and the will externally expressed in the “declaration” is the starting point for the occurrence of legal
consequences [23; 431]. Merely desiring legal consequences is not sufficient for the “declaration of intent”
(expressed will) to be valid. Legal consequences are achievable when performing permitted actions (legal
acts) that declare the inner will through its external manifestation [23; 434]. This theory became the basis of
the Section 116 of the German Civil Code.

Despite the well-known criticism of the theory of credibility [21; 12], we believe that it is closer to the
principle of justice and reasonableness than the theory of will.

Faultlessness of the expressed will is also important for the validity of a transaction.

Legal consequences stem from the will. However, the internal will cannot be recognized, and due to its
hidden and unformalized nature, it cannot create consequences without being externally expressed. For legal
relationships (or legal consequences) to arise, formalization is required to ensure the alignment of the parties’
expectations regarding lawful behaviour. Without this, legal relationships cannot be established. Therefore,
the will becomes a legal fact only when it is expressed externally and formalized. The form acts as a means
of regulation — the point where the parties’ wills and legal norms intersect. Without formalization, the sub-
ject of the agreement cannot be determined [15; 38].

If the will directly contradicts the expressed will — for example, when expressed under the impact of
violence, threat, fraudulent behaviour — the defect of the will is obvious and gives rise to the invalidity of a
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transaction. If the inconsistency between the will and expressed will was known to the counterparty, then he
is not in good faith, therefore he has no protected interest and a transaction is invalid. If he was not aware of
such an inconsistency between the will and the form, then his interest must be protected.

But a completely different algorithm is applicable in case of a good faith error of the subject who ex-
pressed it. The approach of the German legislator concerning the consequences of such an inconsistency be-
tween the will and expressed will seems to be fair in this regard. It is not fair to deprive a person, who is the
subject of the expressed will, given his good faith, of his expectations from the expressed will (transaction)
only because of the error of a person expressing the will. Even if it is a good faith error.

Despite the fact that such a provision is obvious and can be applied by law enforcement agencies in dis-
putes on recognizing a transaction as invalid due to defects of the will even without the direct legislative
guidance, case-law of the republic of Kazakhstan does not apply this approach. On the one hand, there is no
direct legislative consolidation, on the other hand, there is a regulatory approach while forming the opinion
of the courts.

The civil legislation of the Republic of Kazakhstan only indirectly indicates the reception of such a doc-
trine. For example, only a significant error may be the basis for invalidity of a transaction according to para-
graph 8 of the Article 159 of the Civil Code of the Republic of Kazakhstan. But even in this case, the burden
of proving a significant error is upon an action by the party which acted under the influence of misguidance;
and the interests of the person who is the subject of the expressed will are protected by the presumption of
his good faith, as well as by the presumption of reasonableness of the person expressing the will [30].

The expressed will (Willenserkldrung) as a civil category was most broadly defined for the first time by
German civilises who were supporters of law that were based on the pandect of Justinian and its first usage
was related to promises (Versprechung) [24; 70]. However, there was no consensus among scholars until the
XIX century in regard to the terminology and significance of the used terms denoting the expressed will. The
expressed will was mentioned for the first time in 1807 in the work of G.A. Heise, in the Section focused on
transactions [25; 29-32], and the most complete content of the expressed will was revealed in the work of
F.C. Savigny, where he identified several components of the expressed will: 1) the will; 2) expression of
will; 3) correspondence of the will to the expression [26; 99].

The first element of the expressed will, defined by F.C. Savigny, points out the relationship between the
expressed will and the inner will, only in case when | inform other persons about the content of the inner will
for a specific effect, | carry out the expressed will. Without a formed inner will, there is no its divulgation,
objectification.

The second element indicates the possibility of objectifying the will by the expressed will — to make it
public, to make it known to third parties, resulting that the consequences may occur (both legal and others
related to satisfying the interests of the volitional party).

The third element is similar to the first one but narrows the relationship between the will and expressed
will also by their content, which must correspond to each other [1; 61].

In this regard, A.A. Panov’s reasoning that the expressed will performs three main functions seems to
be correct: “firstly, ... the function of objectification of the inner will, that is, a manifestation of the will.
Secondly, ... the generation of legal consequences of the corresponding volitional act, and ... the fixation of
the content of the inner will” [1; 61-62].

Most certainly, the function of objectifying the inner will is the main function of the expressed will. But
it is important to determine, in the context of a transaction, how this function is carried out.

The expressed will is most often implemented through a certain behavioural act expressed in a positive
action of a subject. Such actions can be expressed both through words (both in writing and orally) and
through implicative actions. But the main feature of such actions is the possibility of generating precisely
civil consequences. Otherwise, such a behavioural act will not have the characteristics of the expressed will
as a civil transaction.

Moreover, not all actions that objectively indicate their certain orientation should be considered the very
behavioural act that expresses the will.

In this regard, the position of D.D. Grimm seems to be interesting; he pointed out that “An action is not
the sole, and certainly not the primary, basis for evaluating someone’s volitional acts. When analysing an
action, at the first step it is necessary to determine whether it represents an act of will at all, and if it does, the
next step is to understand what kind of volitional act is behind it. In other words, the goal is to interpret the
meaning of the action. The first step in solving this task requires consideration of the surrounding circum-
stances under which the coordinated series of movements took place. As for the second part, it’s important to

Cepus «[lMpaBo». 2025, 30, 1(117) 123



Ye.L. Babadzhanyan

recognize that similar signs or movements can represent different volitional acts and be directed toward vari-
ous purposes. Furthermore, individual actions alone cannot serve as a basis for concluding whether they
carry independent significance or are merely components of a larger, more complex action” [27; 234].

Thus, two methods of accepting an inheritance are defined by the civil legislation of the Republic of
Kazakhstan: legal and actual. If the first is subject to strict rules on the form and involves the performance of
formalized actions taken in a jurisdictional manner, then the second involves the performance of certain ac-
tual, not always formalized actions that may reflect the intentions of a person to acquire an inheritance.
However, if an heir does not have such intentions and the actual actions are committed for a different, non-
legal succession purpose, then such actions cannot give rise to legal consequences, which is reflected in
paragraph 2 of the Article 1072-1 of the Civil Code of the Republic of Kazakhstan establishing the possibil-
ity of an heir to bypass the presumption of acceptance of an inheritance while performing actual actions upon
proving the fact of the absence of a volitional component.

Thus, not every action is a manifestation of the act of will.

The expressed will is not always expressed in positive actions of a subject. There are frequent cases of
expressing the will through passive (negative) behaviour — act of omission, which can bring to the attention
of others the will of a subject for a specific legal effect.

Both the “In law, both the intent and internal content of the will, as well as its external expression —
which makes it accessible to understanding by third parties and judicial authorities — are important. The
methods of externally expressing the will are quite varied. While the primary method of communication is
through words, they are not the will itself, but merely a means of expressing it (a distinction seemingly not
made in Ancient Roman Law). Moreover, words are not the only way to express the will”” [28; 142].

Positive sources of law establishing preclusive periods for the implementation of a subjective right for-
malize the expression of the will through an action of omission, which is capable of generating a legal effect
after the expiration of such preclusive periods. Thus, the Civil Code of the Republic of Kazakhstan, in effect
until January 12, 2007, established that an heir could acquire an inheritance if they did not renounce it within
six months from the date they learned, or should have learned, of their right to inherit (the Article 1072,
paragraph 1 of the Article 1074 of the Civil Code of the Republic of Kazakhstan). That is, the heir had the
opportunity to express their intention to accept the inheritance through an act of omission — by not refusing
within a specified period, after which the intended legal effect took place (in the form of the emergence of
the ownership right to the property of a testator, the transfer of his / her property rights, obligations,
etc.) [29].

Another example of expressing the will through a passive (negative) behavioural act — an act of omis-
sion (or, in other words, silence) — is the form of accepting the guarantor’s (surety’s) offer by the creditor to
conclude an indemnity contract (contract of guarantee). According to paragraph 3 of the Article 331 of the
Civil Code of the Republic of Kazakhstan “The written form of guarantee or surety agreements shall be
deemed to the complied with, provided the guarantor or surety notified in writing the creditor of his liability
for the execution of the obligation by the debtor, and the creditor did not refuse the proposal of the guarantor
or surety during the period of time which is reasonably required for such a refusal” [31]. The behaviour of
the creditor within a certain reasonable period demonstrating the absence of a refusal of the guarantor’s
(surety’s) proposal to conclude an indemnity contract is an example of acceptance by silence (act of omis-
sion), stipulated by paragraph 2 of the Article 396 of the Civil Code of the Republic of Kazakhstan [30].

In addition, the expressed will fixates the will, making it known at a certain stage. And if the internal
processes influencing the formation of the internal will, as well as the internal will of a subject change due to
the dynamism of their nature, then the fixation makes the will that was expressed from outside, unchanged in
the context of legal consequences that is aimed at protecting the interests of those persons who are subjects
of such a will as a result of the expressed will [31; 195].

This position is supported by 1.B. Novickij, who determines that “Subsequent changes in the decision,
desire, motives, as a general rule, cannot be grounds for changing the already expressed legally significant
will” [31; 195].

Thus, the legal effect arises due to the fixation of the will through its expression and objectification in
such a way that it becomes accessible to third parties and expresses the intentions of a person for a certain
effect from such an expression of will.

The correspondence between the will and expressed will is also of great importance in the theory of the
transaction.
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There are many theories of the correspondence between the will and expressed will, however, the most
famous are three theories developed in German civil law:

1) Theory of the will — Willenstheorie;

2) Theory of expression — Erklarungstheorie;

3) Theory of trust (credibility) — Vertauenstheorie.

According to the first theory — Willenstheorie, if the will does not correspond to the expressed will, the
inner will is the decisive one. In this regard, I.A. Pokrovsky wrote: “... There can be no talk of a legal effect
of the contract if there is no such a will: there is only the appearance of the contract, but not its essence” [32;
246-248]. On one hand, this theory rightly points to the relationship between the expressed will and the inner
will for the purposes of legal consequences; however, on the other hand, the supporters of this theory did not
consider the interests of good faith of third parties, who may be subjects of the legal effect from the ex-
pressed will.

The theory of expression — Erkldrungstheorie reflects the completely opposite effect because of the in-
consistency between the will and expressed will, determining that the legal consequences should not be
changed, if the will and expressed will do not coincide [7; 37].

According to the theory of trust — Vertauenstheorie, the will and expressed will have the same signifi-
cance for establishing the legal effect; and the preference of one of the components depends on the “interests
of the turnover, but the good faith of persons performing a transaction should be of great importance” [7;
37].

However, in most cases the theory of the will and the theory of expression are opposed, such an opposi-
tion according to J. Schapp is of paramount importance in the doctrines on a transaction [24; 74].

The current Civil Code of the Republic of Kazakhstan reflects both concepts. Thus, the affected will
can lead to the invalidity of a transaction, which makes the will as a predetermining factor of the legal effect,
however, a defect of the will stated in paragraphs 8 and 9 of the Article 159 of the Civil Code of the Republic
of Kazakhstan does not invalidate a transaction, but makes it contentious, which means the validity of such a
transaction until the court establishes its invalidity, as well as in case of a missed limitation period, which is
«truncatedy for the purposes of challenging transactions due to a defect of the will — one year from the mo-
ment when the party became aware of the challenge ability grounds. On one hand, such a provision may in-
dicate the prevalence of the theory of expression, given that the law does not establish the nullity of such
transactions without judicial recognition. On the other hand, the law, in our opinion, allows changing the will
after its expression, aimed at the desire for a legal effect from a transaction. That is, if a subject of the ex-
pressed will does not report about a defect of the will with the intent of cancelling the legal effect from the
expressed will, then it means that his will has changed and corresponds to the occurred legal effect.

We believe that such an interpretation gives reason to believe that the theory of the will prevails over
the theory of expression.

Thus, when the courts asses the circumstances indicating the presence or absence of defects of the will
and expressed will, they should establish not only the compliance of the external will including the process
of its formalization, but also determine the priority of this external will. However, if the will-expressing sub-
ject does not initiate a dispute within the existing limitation periods (the author believes it is reasonable to
establish a truncated one-year limitation period for this category of disputes), then such an act of omission
should be assessed as evidence of the transformation of the will (the will “catches up” with the expressed
will).

Conclusions

Thus, the expressed will is an external expression of the internal will aimed at a certain legal effect in
the form of the emergence, change or termination of rights and obligations, which is capable to satisfy the
interest of the expressed will’s subject. It is the interest that predetermines the formation of the will and is an
indicator of the determination of the will’s compliance with the legal effect from the expression of the will.
The expressed will itself is realized through a behavioural act in an active or passive form, which records the
will at the moment of such an act’s commission and makes such a will unchanged for the purposes of the
raised legal relationship. The expressed will is the very legal fact-action that serves as the basis for the emer-
gence of a civil legal relationship from transactions. That is the reason that the concept of a transaction con-
tained in the Article 147 of the Civil Code of the Republic of Kazakhstan is informatively incorrect. It is
more properly to reveal the concept of a transaction not through actions, because one can express the will
and make it obvious to everyone, in particular, through silence and through the act of omission, but through
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the expressed will. Thus, a civil transaction is the expressed will of subjects aimed at such possible variants
of legal effect as the emergence, change or termination of civil rights and obligations.

It is indisputable that the subjects of the expressed will with a private and legal effect can only be sub-
jects of civil law in their classical ternary version — individuals, legal entities, the state.

However, the process of expressing the will will not always be identical for all of these subjects. It is
clear that this process differs for collective subjects (legal entities, the state) from the process of the ex-
pressed will by individual subjects (individuals). But different forms and methods of the expressed will de-
pending on certain factors may exist even within these groups of subjects.
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E.J1. baGamxausan

A3aMaTTBIK MaMiJjle KYPbLIBIMBIHIAFBI ilIKi 7K9HE CHIPTKBI epik (epik Ol1aipy)
apachIHIaFrbl KAThIHAC

Makarna a3aMaTThIK-KYKBIKTBIK MOMiJIC KYPBUIBIMBIHIIAFEI €PiK MIEH epiK OUIAIpY CeKUIai 3JIeMeHTTep, COHaa-
aK epik MeH epik OUIIipyIeH ThIC jKacajiFaH MOMIJIENIEpIETi Iaynacy Typaibl ictep OOMBIHIIA COT iCiH KYPTi3y
epeKIICTIKTEepiHe apHaIFaH. ATalFaH caHATTapAbl 3€pPTTEY MOMINEHIH KYpaMblH, OHBIH YKAaCaybIH JKOHE
JKapaMBUIBIFBIH  @QHBIKTAy YINiH, COHBIMEH Karap a3aMaTTBIK-KYKBIKTHIK MOMIiJIe YFBIMBIH JYPBIC
KOPBITBIH/BIIAY YIIiH ©Te MaHbI3AbL JKYMBICTBIH MPAKTHKAIBIK MaHBI3IBLIBIFEI MBIHAJA: epiK OLImipyaiy
SPTYpJIi HBICAaHAApBIHA (TYpJIEpiHe) MAMiNeNep Typaibl epexesiepai, OHBIH ilIiH/e epik MeH epik OinnipyaeH
TBIC MOMIJIENEPiH JKapaMCBI3ABIFBI Typalbl epexeNepli KONAaHy MYMKIHJAITIH aHBIKTayJaH KepiHemi.
3epTTey KYpridy Ke3iHIe aBTOp ©3iHIH ajjIblHA HETI3r1 MIHIETTep peTiHAe KeJeci Mocesenepai MIenry/i
KOMIBI: epiK JeTeHiMi3 He JKOHE OHBI KaJBINTACTHIPY Mpolleci KaHaaH, epik meH epik Oinuipy Oip-OipiMeH
Kaiail OaifJlaHBICTHI, epik Oummipyai O6acka »KoJIMeH xacayra Ooila Ma, KaTeTOPHAJIApAbIH KalChICHI 0achIM
JKOHE epiK IIeH epik OUTIIpyNeH ThIC yKacalfaH MOMIIENIEP/iH >KapaMCHI3IbIFEl Typalbl Jaylapsl HIenryie
Kanait ocep ereriHairi. Ocpuiaifma, 3epTTeyaiH MaKcaThl — ePIKTiI KAIBIITACTHIPY YPIICiH, epik OuImipymiy
QIICTEPIiH JKoHE OJIapbIH apaKaThIHACKIH aHBIKTAy. 3epTTey/Ii )KYPri3y Ke3iHJe aBTOp KOJIaHBICTAaFbI JKaJIIIbI
FBUIBIMH JKOHE apHailbl KYKBIKTBIK S/IiCTEPiH KEH >KUBIHTBIFBIH KOJIIAHbI, OYJT KeJeci HTHKeIepre aKei.
ABTOpABIH a3aMaTTHIK-KYKBIKTHIK MOMile KYPBUIBIMBIHAAFBI €piK IeH epik Oimipy[iH KaTeropusuiapbH
3epTTeyi KeKe KYKBIKTHIH OacTamKbl CyOBEKTiNiepiHe jKoHe WIUIKTepHiH Tynki OeHeduimapsl — jxeke
TYJIFaapFa KaTBICTBI JKY3€Te achIpbUIAbl. TeoprsuIbIK Tanmay HeTi3iHAe epik MeH epik OumipynaiH
epeKIIeNKTepiH Oaramayna OachIMIBIKTApAbl OeNriyiey MakcaThIHAa OChI KaTeTOPHUSIIApIBIH apaxiriH
aXbIpaTajpl, COHAAl-aK OJAPJBIH PETTUTCH aHBIKTAWIbl, €PIKTIH HETI3IUNTiH monennueini. 3epTreneTiH
KaTeropusiIapbl KaH-)KaKThl Talay MaKCaThIHA aBTOP YaKbIT LIEHOEPiMEH jKoHe OarbITBIMEH LICKTEIMEH,
OypblH OKyprizinreH 3eprreyiepre okyriHemi. COHBIMEH, 3€pTTENEeTiH KyOBUIBICTApJbIH KaJbINTACKAH
MOHAPANBIK OaiTaHbIChIHA CYHEHE OTBHIPHIN, AJBIHFAH HOTHIKENEP/i MCUXOJIOTHS JKoHE (HUIOCO(PHS CHIKTHI
FBUIBIM CaJlalapblHIAFbl €piK ITeH epik OUImipy KaTeropusulapblH 3epTTeyMEH OailJIaHBICTBIpa, HEMiC
a3aMaTTHIK OMBIHBIH KIIACCHKTEPiHIH eHOCKTEPi Mai1anaHbUIFaH.

Kinm ce30ep: epik, ilIKi epik, epik OLTIIpY, MOMiNe, MAapT, KYKBIKTHIK oCep, CEHIM TEOPHSCHI, epik Oinmipy
TEOPHSCHI, EPiK TEOPHSACHI.
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E.J1. baGamxansan

CooTHOIIEeHNEe BHYTPEHHEH U BHEIIHeH BOJIM (BOJIeM3bSABJIEHNS) B CTPYKType
rpaIaHCKO-NIPABOBOM CAeJIKH

JlaHHas CTaThs MOCBSIIEHA aHAIN3Y BOJH W BOJICU3BSIBICHHS B CTPYKTYpe IPakKAaHCKO-IIPABOBOM CHISIKH, a
TaKke 0COOCHHOCTSM CyIONPOM3BOJICTBA IO AeiaM 00 OCIIApUBAHUH C/IEIIOK C TIOPOKAMH BOJIM M BOJICU3bSIB-
neHus. VccnenoBaHue 3THX KaTeropuii MMeeT OONbIoe 3HAUCHHUE I ONpee]IeHHs] COCTaBa ClENKH, e€ 3a-
KJIIOUYCHHOCTH U JICHCTBHTEIBHOCTH, a TAKKe JUIS Liesell KOPPEKTHOI GOpMYITMPOBKY HOHATHS TPAXKIAHCKO-
NpaBoBOH caesky. [IpakTHueckas 3HaYMMOCTb HCCIICA0BAHUS 3aKII0YaeTCsl B OLICHKE BO3MOXKHOCTEH MpUMe-
HEHUS MTOJIOKSHUH O CHeKaX ¢ Pa3IuIHBIMU ()OpPMaMH BOJICH3BSIBICHHUH, B TOM YHCIIE TTOJIOKEHUH 0 Henen-
CTBUTENBHOCTH CIEJIOK ¢ mopokaMu Bosi. OCHOBHOIT 3a71a4eii aBTopa CTajio pacKphITHE Iporecca (hopMUpo-
BaHUS ¥ B3aHMOCBSI3H BOJI M BOJICU3BSIBIICHHS, a TAKXKE aHAIN3 BO3MO)KHOCTH COBEPIIICHHS BOJICH3bSIBICHUS
MHayYe, 9YeM 4epe3 BhIpaKeHNe NeHCTBUTEILHOH BOIU. TeM caMbIM, [IelIb HCCIEA0BAaHHUSI — 3TO YCTAHOBIICHHE
nporecca GOpMHPOBaHHS BOJIH, CIIOCOOOB COBEPIIEHHS BOJIEU3BSBICHHS U X cOOTHoIIeHue. [Ipn nposerne-
HHMHU HCCIICJOBAaHUS aBTOP HCIIONB30BAJT IIMPOKYI0 KOMOHMHAIMIO OOIICHAYYHBIX M CIIELHAIbHO-NPABOBBIX
METO/I0B HAyYHOT'O ITO3HAHMS, YTO IIPUBEIIO K ONPEICICHHBIM pe3yibTaTaM. [IpoBeIeHHOE HCCIIeI0BaHUE Ka-
TETOPHI BOJIM U BOJICH3BSBICHHS B CTPYKTYpE IPa)KJaHCKO-TIPABOBOM CHENIKHM OCYIIECTBIAIOCH IPUMEHHU-
TENBHO K MEePBUYHBIM CYOBEKTaM YaCTHOTO MpaBa U KOHEUHBIM OeHepummapam — ¢usnueckuM iuiaM. Ha
OCHOBE TEOPETHYECKOr0 aHAIN3a aBTOP IPOBOAUT pa3rpaHUYEHUE NAHHBIX KaTerOpHuil AJIs 1enel ycTaHoBIIe-
HUS TIPHOPUTETOB NP OLIEHKE IIOPOKOB BOJH ¥ BOJEU3BSBICHHS, a TAKXKE ONpeNelsieT X MOoCIe0BaTeNb-
HOCTB, JJOKa3bIBasl MEPBUYHOCTH BOJHU. J{JIs 1eiell BCECTOPOHHETO aHaAIM3a MCCIETyeMBIX KaTeropHuil aBTop
oOpamaercsi K IPOBEJICHHBIM paHee HCCIeJOBaHUsIM, HE OIPaHHYMBAsICh BPEMEHHBIMH paMKaMH M Harpas-
JICHHOCTBIO, HCIOJIBb3YeT paboThl KIACCHMKOB HEMELKOI IMBUIIMCTUYCCKO MBICIM U COOTHOCHT MOJIy4CHHbIC
PE3yNBTAThI C UCCIICIOBAHUAMHI KaTeTOPHIA BOJIM M BOJICH3bSIBICHHUS B TICHXOJIOTHU M GHIOCOGUH, HCXOAS U3
YCTaHOBJIEHHOTO MEXANUCLHUILUTMHAPHOTO XapakTepa.

Kniouesvie cnoea: BOmsI, BHYTPEHHSSI BOJIS, BOJICH3BSIBICHUE, CAENKA, JOTOBOP, NMPaBOBOH 3(deKT, Teopus
JIOBEpHUs, TEOPHsS U3BSIBICHUS, TCOPUS BOJIH.
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KacinkepJiepain KYKbIKTAPbIH COT aPKbLIbI KOPFay MaceJiesiepi

Maxkana Ka3zaxkcran PecryOmukacsIHIarsl KOCIKepiepAiH KYKBIKTapBIH COT apKbUIBI KOpFay[sl Tajgayra
apHairaH. CoT apKpUIBl Kopray Kykeirbl Kaszakcran PecnyOnmkachiHelH KoHCTHTYHMSACHIHIA OeKiTiIreH
HETi3r1 KYKBIKTapAblH Oipi. Kocimkepik KpI3METIIEH aifHaIBICAaThIH KOCIMKEPIIepAl COT apKbUIbI KOPFAYABIH
MaHbBI3Bl 30p, OHMTKeHI Oy omapaplH MEMJICKETTIK OpraHiap MeH e3re Ae CYOBEKTUICpIiH 3aHCHI3
OpEKEeTTEepiHEH KOPFay KYKBIFBIH FaHa €MeC, COHBIMEH KaTap HapbIKThIK SKOHOMHKA KaFIaibIH/a KOCIIKEPIIiK
KBI3METTIH TYPAaKTBUIBIFBIH KaMTaMachl3 €Teldi. 3epTTey >KYMBICHIHBIH ©3CKTLIIri KOCIMKepJep TapamblHaH
y3aK Mep3iMIi COT HpoLecTepiHe, COTTapAblH INIaMagaH THIC JXYKTENyiHe, COT IIeNIMAEpiH OpBIHIay
Macelesnepine, COHAai-aK KYKBIKTBIK CayaTThUIBIKTEIH TOMEH JEHTeifiHe KaTBICTHI OCil KeJle KaTKaH CHIHMCH
GaitmaHbpICTEL. MakanaHblH MakcaTbl KazakcTaHgarbl KoCIiKepliepIiH KYKBIKTaphIH COT apKbUIBI KOpFay
MacelieNIepiH aHBIKTAy XKOHE OJap/pl Ny )KOJIAaphH Tady. 3epTTey il MiHACTTepl KYKBIKTHIK epekKenepai
Tangay, CoT TIXKIpUOECiH 3epaeney, COHAA-aK KOCIMKEpIiK KBI3MET VIIH KYKBIKTBIK OPTAaHBI JKaKCapTy
OOHBIHIIA YCHIHBICTap d3ipiey. JKympicTa maymapabl IIEmIyaiH OajaManbl OmICTEpiH O KETUIHipyi,
KOCIMKepIIepAiH KYKBIKTHIK CayaTTBUIBIFBIH apTTHIPYABI )KOHE TYTacTail alFaHia COT XKYHECiH KeTumipyai
KOCa aiFaHa, KOCIMKEpJIepAiH KYKBIKTaphIH KOprayFa OailIaHBICTBI HETI3Ti Moceneliep KapacThIPhUIFaH.
3epTTey HOTHXKENepi TOKIPHOETIK KYHIBUIBIKKA He JKOHE KYKBIK KOpFayIllbUIapra, KoCilKepaepMeH e3apa ic-
KUMBII JKacaiTBIH MEMJICKETTIK OpraHjapra, COHIaW-aK KACIMKEpIiK KbI3MET CyOBEKTiepiHe KBI3BIKTHI
60irysl MyMKiH. Onap OM3HEC OpTachH XKaKCapTyFa KoHe KYKBIKTHIK KOPFay bl KYIIEHTYTe BIKIal eTe aia/ibl.

Kinm ce30ep: kacimkep, KaCIMKEpIiK KbI3MET, KACiNKepiepIiH KYKBIKTapblH KOPFay, KSCIMKepIiK KYKBIK,
COTTBIK KOPFay, cOT, OM3HeC, KYKBIKTap MEH OOCTAaHIBIKTAp, KOCITKEPIIIK KbI3MET CYOBEKTICI.

Kipicne

Kazipri »xarmaiina, KocimkepiiKk KbI3MET CYOBEKTLIepiHIH MEMJICKETIeH KapbhIM—KaThIHACHI e3apa
OpEKeTTEeCy TETIrl Jel aTajaThiH OeNrii Oip Xkyie IMEeHOepiHe Ky3ere achbpbUlaibl, OHBIH 0acThl MaKCcaThl
KEKEe KOHE KOFaMJIBIK MYIUIeNep/li KeNicTipy apKbuibl e3apa maiima amy. Kocimkepnik meH >xapust OWiik
CyOBeKTUIepiHIH e3apa iC—KUMBUT MeXaHU3MIEpiH AaNKbIHIAWTHIH €H KOFaphl KYHIBUIBIK ajaM MeH
a3aMaTThIH, OHBIH IIIIHAC KACIKEPJIEPIiH KYKBIKTaphl MEH OOCTaHIBIKTAphIH TaHy, CaKTay >KOHE KOpFray.
ConbiMen kartap, Kazakcran PecnyOiukachiHbiH 1-0aObIHIa €3iH JKapusjiaFaH KYKBIKTBIK MEMIICKETTIH
MIHJIETI OY3bUIFaH KYKBIKTBI O KOHE Te3 KANIIbIHA KeNTipy FaHa eMec, COHAAl-aK KeNTIpiIreH 3WsHIbI
erey. Ocpunaiiia, MEMIIEKETTIH KOCIMKEPIiK KbI3MET CYOBEKTiIEepiHiH KYKBIKTaphl MEH OOCTaHIIBIKTapbIH
KOpFayJIbIH THIMJI TETIKTEPIH KYPYbl OJIAPJABIH ©3apa 9PEKETTeCY MPOLECIHIH KaXKETTI YKOHE MaHbI3IbI
Kypampac Oesiri Oonbin caHananel. Jlemek, agam, OHBIH KYKBIKTAphl MEH OOCTAH[BIKTAphl €H >KOFaphl
KYHJIBUTBIK OOJIBINT TaOBUIATHIH Ka3ipri KOFam/la COTTHIK KOPFayblHa KOHCTHTYIVSUTBIK KYKBIKTBIH KEIimiri
MEH MBI3FbIMACTBIFbl «IPKIMIE€ OHBIH KYKBIKTApPbl MEH OOCTaHIBIKTApPbIH COT apKbLIbl KOprayFa KemiJIiK
OepeTiH» KYKBIKTBIK MEMJIEKET KYPBUIBIMBIHBIH Heri3i Oomnbim TabObuianel (Kaszakcran PecmyGmmkachk
Koncrurynusceiabig 13—0a6sr1) [1]. Ocsl Texktec epexenep bipikken ¥nrrap ¥itbiMbl bac AccamOuesicbIHBIH
Ne 217 A (III) pesomonmsicbiMer 1948 xbutrbl 10 kenTOKCcaHIa KaObulmaHfaH AJlaM KYKbIKTapbIHBIH
JKaJIIbIFa Oipe AeKnapanuschbiHbiH 8—0a0blHAa KaMThUIFaH [2].

KacinkepaepiH KYKBIKTapbl MEH 3aHABl MYIJIEICpPiH KOPFayAblH KYKBIKTHIK OJIICTEpiHIH >KUBIHTHIFBI
Kazakcran  PecnyOnmukacelHbIH — KojijaHbicTarbl  KoHCTUTynuMsChIHIA,  A3amarThlk, Kocimkepiik
KoJekcTepinae jxkoHe Kaszakcran PecrnyOnukachlHBIH ©3re J€ 3aHHAMaJbIK aKTiUIepiHae OeriieHreH
KOCIIKEPIIKTIH KYKBIKTHIK PEXUMIHIH axbIpamac Oeniri. CoHbIMEH Oipre KocimkepiepaiH KYKbIKTapbl MEH
3aHABl MyIIeTepiH KOpFayAblH op TYpJIl Tociiaepi KeKe KYKBIKTHIK HHCTHUTYTTapra Kipeli, oJapAblH
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HOpMAaJIaphl KOCIMKEPJIiK KBI3MET CalaChIHIAFbl KaThIHACTApAbl pertedai. KaszakcraHmarbl KoCIMKepIik
ce3ci3, MaHb3IE cananapabH Oipi. OHBIH KONalWiIbl JaMybIMEH Oi3JliH SKOHOMHKaMbI3 Oacekere KaOiimeTTi
YKoHE THIM1 0ONaab! IeM KYTyre O0mabl.

Kocinkepnik — Oyn MyJnikTi maiinanady, Tayapiapabl ©HAIPY, cary, >KYMBICTapAbl OpBIHAAY,
KBI3METTEP KOPCETy apKbUIbl Ta3za Kipic amyra OarpITTanFaH nepbec, 03 ToyeKeIiMeH Ky3ere achlpbUIaThIH
OactaMamrbul KpI3MeT. byan Kocinkep/iH 63 KbI3MeTi OaFbITTalIFaH OH HOTIDKE ajMay BIKTUMAJABIFB Oap
eKeHIr mbiraabl. OFaH KoM JKeTKi3yliH OipaeH Oip Kermisli OepiireH KYKBIKTapIbl KEACPrici3 Ky3ere achipa
OTBIPBIN, KOpFaynbl KamTamachki3 eTy. Ocbl opaiia KoCINKepJiK KBI3MET CYOBEKTUICPIHIH KYKBIKTaphIH
KOpFay HBICAHIAPBIH Talail OTBIPBIN, THIMII TETIKTepiH AaHBIKTay 3epTTey JKYMBICHBIHBIH HETi3iH
KaJBITITACTHIPMAK.

Kazipri HapbIKTBIK 3KOHOMHKA KaFJaiblHAa KOCITKEPIEPIiH COT apKbUIbl KOPFAy KYKBIFbI TYPAKThI
JKOHE aIllbIK KOCIKEPIIiK OpPTaHBIH HETi31 eKeHi aHbIK. Kocimkepiep YIIH COT apKbUIBI KOpFaHy Aayiapabl
OoyngpIpMay, alIblH aly MEH INCeNIyJiH, COHbIMEH Karap OJapAblH MYUICNEPiH JKEKE JKOHE 3aHJIbl
TYIFaJIapAblH J1a, MEMJICKCTTIK OpraHAapAblH Ja 3aHCHI3 apajlaCyblHaH KOPFAyAbIH MaHbBI3MbI TETITiH
oinmipeni. Kazakcran gamyInbl KYKBIKTBIK JKyieci Oap €l peTiHIe KOCIIKepIiK KbI3MET CYOBEKTiIepiHIH
KYKBIKTapbIH COT apKbUIBI KOPFAyAbl THIMJI KaMTaMachl3 €Ty CalachlHIa OpHHE TYPJi ChIHIApFa Tam
Oonanmel. Byn 3epTTey KYMBICBIHAA MoceJelep/li aHbIKTayFa, OJapAblH CeOCNTEpiH TajayFa >KoHE
HmemiMaep/i YChIHyFa 0aca Ha3zap ayaapa OThIpbi, Ka3akcTaHIarbl KOCIMKEPIIK KYKbIKTapAbl COT apKbLIbI
KOpPFayAbIH HETi3r KbIpJapbl KapacThIPbLIaIbI.

3epTTey KYMBICBIHBIH MakcaThl KazakcTanmarbl KOCIMKepJIepIiH KYKBIKTAPBIH COT apKbUIbl KOPFAyIbI
3epTTEY, MAceNeNep/li aHbIKTay JKOHE OJIapbl IIEITy JKOJIAPbIH YChIHY, COHBIMEH KaTap COTTHIK MEXaHU3M
apKBUIBl KOCIMTKEPIIEPIiH KYKBIKTAPBIH ICKE aCBIPYIBIH TKIPUOETiK KhIpJaphliH Tannay. JKYMBICTBIH
MaHBI3/IbI KBIPHI KOJIAHBICTAFBl COT TXIPUOECIHIH THIMIUIITIH JKOHE COT XKYWECIH KeTuiaipy OoWbIHIIA
YCBIHBICTAP Bl Oaranay.

9oicmep MeH Mamepuaioap

JKyprizinren 3epTTey[iH IYPBICTBIFBI JKOHE aBTOPJIAPBIH JISJENACpiHIH HETI3IUIrl TaHBIMHBIH
SMIIUPUKAJIBIK JKOHE TCOPHSUIBIK 9MICTEpiH (CUmarray, Taujuay, CUHTE3, WHIYKIHS, NEAYKIHs) KOJIIaHY
apKbUIBI KaMTamachl3 eriremi. JKanmmbl FeUTBIMU 9ficTeplieH Oacka, 3epTTey JKYMBICHIHIA apHalbl —
KYKBIKTBIK 91iCTepi KOJJAHBUIIBI, OJIap: PECMHU—KYKBIKTBIK, CATIBICTHIPMAITbI—KYKBIKTHIK.

3eprreymiH  TeopusIBIK  Herizi  periHme rameiMpap  M.K. CymetimenoBtiH, C.I1. Mopo3aplH,
B.®. fIxoBneBTiH Mep3iMJIiK OachlIbIMIA KapHUsJIaHFaH FRUIBIMKM MaKajlajlapblHa TajiayJiap *acajibl.

3eprrey xyprizy marepuangapeiHa «Kazakcran PecmyGnmkaceinbiH Kocinkepmik xonekci», 2015
KBl 29 Kazanmarel Ne 375-V KP3; «Kazakcran PecnmyOnmkachiHBIH A3aMaTTBHIK MPOLECTIK KOJEKCI»,
2015 xputrel 31 Kazangars! KaOburganrad Ne 377-V KP3 maiganaHblUiibL.

Tanxvinaynap

Kacinkepiik o3 ToyekeliMeH jKy3ere achbIpblIaThIH JKOHE JKYHel Typae Ta3a naiija Tadyra OarbITTalFaH
Toyenci3 Oactamamibin Kbi3MeT periHfae Kaszakran PecymOnmkaceiplH KoHcTHTyHUsICBIHAA OEKiTUITeH
KOHCTUTYIVSUTBIK KYPBUILIMHBIH HETi31H KYpalThIH aJjaM MEH a3aMaTThlH KYKBIKTaphl MEH OOCTaHIBIKTaphIH
Ky3ere aceIpyablH Oip Typi. Kocimkepmik KbI3METTI AaMBITY €TiMI3IiH MEMIIEKETTIK CasCaThIHBIH OacThl
OarbITHl OONFaHABIKTAaH, OFaH nanen MemiiekeT Oacubickl KaceimM-Komapt TokaeTeiH Kazakcran xaikbsiHa
XKonnaynapeiHaa op yakbITTa KOCIIKEPITIKTI IaMBITY MEH KOJIJIayFa KaThICTBl MiHAETTEP KOSITHIHJIBIFEI, aTal
alTKaHaa «Oainerti Memiieker. bipryTac yiut. bepekeni koram» aTThl MemiekeT OaciibIChiHbIH 2022 5KbUIFBI
1-xpipkyiiexteri Kazakcran xankeiHa JKomgaysinaa [3] Oaca Hazap aynapybl, MEMJIEKET KOCIIKEPIIKTi
JAMBITY/IBIH THICTI KEMUIIIKTEPIH KOTepMesel, KaMTaMachl3 eTyi, KOCIIKepiepliH KYKBIKTapblH KOPFayhI
KEPEKTITH alKbIH KOpCeTe/Ii.

Byn wmoceneHi TepeHipek Tangal OTBIPHIN, KOCIMKEpAEpAiH KYKBIKTApbIH KOPFay Macelelepin
3epTTeylIiiep KOCIMKEpiK KbI3MET maiina TaOyra OaFbITTaIFaHIbIKTaH, YaKbIT II€H MaTepHaJIbIK
HIBIFBIHIAPABI KipicTepMeH COWKEeCIHINe OISy i TaJlal eTeTIHAITIH Typhic aTar oTTi. OChl epeKIeNikTepre
0alIaHBICTBl «KACIMIKEPIIIK KBI3MET, Oip >KarbIHAH, KOCIKepiiepre KOWbIIATHIH TAJIANTAPABIH KOFapbUIaybIH,
eKiHIII JKaFblHaH, YJKEH EpKiHAIK IEeH OpeKeT €Ty epekeNepiH XeHinueTyai kesueini. TuiciHme,
KOCIIKEPITIK KYKBIKTapAbl KOPFAyIbl )KY3€Te achIpy KaparmaibiM )KoHE JKeIel mapajiap MEH pociMaepal Tajar
eremi» [4; 199].
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KoacinkepriepaiH KYKbIKTapblH KOpFay A€M OJapblH HeNepiHiH Oy3bUIFaH HeMece AayJibl KYKBIKTaphl
MEH MyJAJeNepiH KajlmblHa KeNTipy HeMmece TaHy >KOHIHAETi HOPMATHBTIK OENTiNeHreH mapajapIbiH
(TeTIKTEepmiH) KUBIHTBIFBI TYCiHUICI, ojap Oenrumi Oip HeIcaHAapna, Oenrim Oip TocimmepMeH, 3aHMEH
OenrijeHreH nekapanapaa, Oy3ylblIapra 3aHAbIK JKayallKepIIiuliK mapatapblH, COHAai-aK OChl HIapajiapabl
ic Jy3iHzAe icke achlpy (OpBIHABUIBIFEI) TETITIH KOJIIaHa OTBIPHIN XKY3ere achpsuianbl. KyKeIKTapapl KOpray
Tacinaepi Jen Oy3bpUTFaH KYKBIKTap/ sl KalMbIHA KENTipy HEMece TaHy JKYPTi3UIeTiH ®oHe KYKbIK Oy3yIIbiFa
BIKTaJl €Ty JKy3ere achIpblIaThiH 3aHMEH OEKITUINeH MoKOYpiey CHMAaThIHAAFBl MaTepHaIbIK-KYKBIKTBIK
XKOHE ic KYprizy wapanapsl TyciHieni. Kocimkepmik KyKbIKTapAbl KOPFayAblH MaTepUaIbIK-KYKBIKTHIK
Tacinaepi — Oy1 MaTepraiIblK KYKBIKTBIH KOpFay HOpMalapblHA COMKEC KYKBIKTapabl KOpFay >KeHIHeTI ic-
KHUMBLI ToCiIIepi.

KoprayneiH ic sKyprizy Tocimmepi — Oy3bUIFaH KYKBIK Typajbl Jaydbl Kapay MpOLeciHIe
KOCIMKepIepAiH KYKBIKTaphIH KOpPFayAbl KaMmTaMachkl3 eTeTiH tacimaep. ComapmabiH Oipi Oi3miH 3epTTey
YKYMBICBIMBI3/IBIH apKaybl OOIBIT OTHIPFaH KoCIKepiepAiH KYKBIKTAPBIH COT apKbLTBI KOPFay.

KocinkepnepaiH KyKbIKTapblH COT apKbUIbI KOPFayJbl PETTEHTIH Heri3ri epexenep Kaszakcran
PecniyOnukaceiabiH - KoHcTUTYIMACHIHAA, A3aMmarThlK, Kocimkepiik, As3aMarThlK MPOIECTIK KOICKCTE,
coHpaii-aK e3re nie OipKkaTap HOPMATHUBTIK KYKBIKTBHIK aKTiIep/ie KaMThUIFaH.

OpeKeT eTyIIi KOCIMKepIiK 3aHHamara colkec, opOip KOCINKepiiK cyOBEeKTiCIHIH 63 KYKBIKTapblH,
0OCTaHIBIKTaphl MEH 3aHJIbI MYICJIEPIH COT apKbUIbI KOPFayFa KYKBIFBI Oap [S], SFHM KOCIMKEPIIK KbI3MET
cyObexTiepi Oy3pUTFaH HeMece Mayibl KYKBIKTapbhlH, OOCTAaHABIKTAPBIH HEMECe 3aHJIbl MYAJIENepiH KOpFray
yiria Kazakcran Peciry0nukachiHBIH 3aHAAPBIHIA OSNTiIEHTeH TOPTIMIIEH COTKA )KYT1HYTe KYKBLIBL.

Benrini Oip ennme cOT TOPENIriH Ky3ere achIpyAblH OpTYpJi YHBIMIBIK HBICAHIAPBIHBIH JIaMYbIHBIH
cangapbl COT YWBIMBIHBIH KON JKYHENiliri, OHbIH IMIHAE COTTApABIH 9p TYPJi JayiapAbl HICUIyae TepeH
MaMaH/IaHybl, OJapAbIH JKEKeJIeTeH caHaTTaphiH Oenrini Oip Oenrinep OoibIHIIA 061y OCHI KaThIHACTAPIBIH
KOFaM eMipi YIIIiH MaHbI3bUIBIFbIHA OaiiaHbICThl. Byl mpoliecc 5KOHOMHUKAIBIK OMipi JaMbIFaH jKOHE OFaH
coliKec KYKBIKTBIK XKYHeci 6ap opTypii enjepre ToH.

B.®. SIkoBieBTIH KaNIbI K9HE MaMaHIAHIBIPBIIFaH COTTAPBI KYpPY JKaIIbIeypoTablK CTaHIapTTapFa
CoiiKkec KeJIeTiH JEeMOKpaTHsIIBIK COT KYHeciH Kypy epexkeci [6; 11] nmeren mikipai anFa TapTKaHbI
KE3JIeHCOKTBIK eMec, JIEMEeK CyAbsUIapJbIH ICTEepHiH KaHnail na Olp caHaThlHA MaMaHJAHybl Oy icTepliH
JKAIITBl FOPUCIUKIUSIIBIK COTTapFa KaparaHZa JKOFaphl KociOm 0a3ama OCBIHIA coTTapia KapajlaThbIHBIH
TTOJIEN e,

Ocwl opaiia adtap OoJicak, 3aHIbl TyJiFa KypMai-aK KoOCIIIKEpJIK KBI3METTI JKy3ere achblpaThIH
azamatTap (I1apa kacinkepuep), confaii-ak Kasakcran Pecrry0nukaceiaaa 3aHbI TYJIFaIap TapanTapbl OOJIbITT
TaOBUTATHIH MYJIKTIK JKOHE MYJIKTIK eMec Jayjap OOWBIHIIA a3aMaTTBHIK iCTepAl Kapay YIIiH
MaMaHJJaHIBIPBUIFaH ayJaHapaJIblK SKOHOMHKAJIBIK COTTap KYPhULABL. SIFHU, SKOHOMHKAJBIK COTTap.Ibl KYpY
kaxerTiiri Kasakcran Pecnyonukacel Tynrbim [Ipesunentiniy 1999 sxpuirsl 22 kapamagarsl «Ka3zakcran
Pecrryonmkacer [IpesunenTiniy xansiHgars! [lletenmik mHBECTOpIap KeHECI €KiHI MOXKUTICIHIH KeHecTepi
MEH YCBHIHBICTAPbIH OPBIHJAY >KOHIHJeT] mapanap Typaib» Ne 95 Okiminzne kepcerinren eni. OcsiFan opait
Kazakcran Pecniyonukace [pesunentiniy 2001 sxbutrbl 16 kanTapaarst Ne 535 XKapisirsiMeH Oalikan kepy
petinae Anmartel sxoHe Kaparanabl KananapbiHia ayJaHapaiblk MaMaHIaHIbIPhUTFAaH S5KOHOMUKABIK COTTap
Kypbutran OonateiH [7]. 2001 >kputFbl MaychiMAa eTKeH KazakcTaH cyabsuIapblHBIH YIIIHINI Che3iHze
pecniyonukaneiH  Tynrbim  [Ipe3ujgeHti MaMaHIAHIBIPBUIFAH COTTap JKyileciH — OipiHIOI Ke3eKTe
SKOHOMHKAJIBIK JKOHE OKIMIIIIK COTTapAbl KE3CH-KE3€HMEH KYPY JXOHIHJETT >KYMBICTBI KaJFaCTBIPy
MIHJETIH KOWbl. balikam kepy peTiHJe KYpBUIFaH SKOHOMHUKANBIK cOTTapAblH 2001 KBUIFbl KbI3METiH
Tanjgay pecrnyONUKaHbIH OapiblK OONBICTaphl MeH AcTaHa KallaChlH/Ia SKOHOMHUKAJIBIK COTTapibl KYpy
OpBIHIBI OoNaThIHBIH KepceTTi. CoraH colikec, MaMaHJaH/IBIPbUIFaH ayJaHapaiblK dKOHOMHKAIBIK JKOHE
OKIMILIITIK coTTapasl Kypy Typaisl Kazakcran PecmyOnmkacer Ilpesuaentinin 2002 KpuiFbl 9 akmaHaarbl
Ne 803 XKapneirpiHa caéi ActaHa KanacblHma, Akmona, Akrebe, Anmarel, Ateipay, Llereic Kazakcras,
JKam0b1, Bareic Kaszakcran, Kocranait, Kpei3butopga, Manrsictay, IlaBnomap, Conrtyctik KasakcraH,
Onrycrik Kazakcran oOnbIcTapblHIa KOJNJAHBICTAFbl 3aHAAapFa COWKEC SKOHOMHKAIBIK Aayliapibl Kapayra
YOKIJIETTI MaMaHAAaHIBIPbUIFaH ayAaHapalblK 3KOHOMHKAIBIK coTTap Kypeuiael [8; 299]. Kasipri kesne
9KOHOMHKAJIBIK COTTAPJAbIH KBI3METIH KaMTaMachl3 €Ty MKOHIHJET! THICTI KYKBIKTBIK 0a3za ’kacasjbl, aTall
aiTkanma Kasakcran PecnyOnukachiHbIH —A3aMaTTBIK 1C OJKYpri3y 3aHHamMachlHa ©3repTysiep MeH
TOJIBIKTHIPYJIap €HT131IA1, OHAa OYJI COTTapAbIH KapayblHa )KaTaThIH icTep alKbIHIaJIFaH.

JKyprizinreH tanmay KYMBICTapBIHBIH HOTHKECIHE TOKTanap OOJIcaK, OHBIH INIHAC aTaJFaH cOTTapaa
KapacThIpaJIaThIH ICTEPIi capajiay apKbUIbI, KOCITKEPJIePAiH KOMIIIIT 63 KYKBIKTAPBIH COT apKbIIBI KOPFay
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mpouecinge OipHeNmIe Heri3ri Macenenepre Tam OONATBIHIABIFBI  aWKbIHAanabl. OHBIH  Oipi, coOT
MpoLlecTepiHAeri KimipicTep, IeMeK, SKOHOMHKAJBIK JaylapAbl KapaynblH OpTamla YaKbIThl aKbLIFa
KOHBIMJIBI MEp3IMAEpIeH edyip achlll KeTedi, Oyl opWHE KOCImKepiep VINH KOCBHIMINA IIBIFBIHIAPFa
oKeJIeIi.

Ochl opaiila HaKTBUIAUTHIH OoJicak, O13MiH MEMJICKETIMI3AEri COT TOPENriHIH JKal-Kyhi XKoHe
a3aMaTTHIK KYKBIKTApIBl KOPFAy Typajbl Tepic MiKip KaJIBIITACTHIPYABIH ceOenTepiHiH Oipi COTTHIH Y3aK
Mep3iMal 1menriM KaOeuinaybl. Kazakcran PecnyOimkachiHBIH A3aMaTTBIK MPOIECTIK KOACKCIHE COTTap
JKYMBICBIHBIH 3aMaHayu (opmarTapblH €HIIpY, apThIK COT paciMepi MEH IIbIFBIHIAPBIH KBICKAPTY
Mocenenepi OOWBIHIIIA ©3repicTep MEH TONBIKThIpYIap eHrizy Typaibl 2020 xbiuFsl 10 MaycsiMaarsl Ne 342-
VI Kaszakcran Pecnyonmkaceinbiy 3anbiMeH (KP AITIK 150-6a0b1) a3aMaTThIK KYKBIKTapIbl KOpFaymarbl
JKaFIaiIbl 0JlaH Opi HAIIAPIATThI, OUTKEHI Ka3ip 5 KyHHIH OPHBIHA COTTa TAaTyJIACTHIPY PACIMACPIH KOJIIaHy
ymrie 10 >xymbIc KyHI Oap oHe TeK Tepic HOTIKE OONFaH JKarmaiifa FaHa ic JKypri3yre Tamam KOHOJIBI
KaObUTAAYy Typalibl YWFapbIM IIBIFapbUIafbl. by epeke azamaTTap MeH 3aHIBI TYIFajap OKUIIEpiHIH COT
XKYHeciHe JIeTeH CeHIMiHEe Tepic dcep eTel YKoHe KaJIMbl COT TOpENiriHiH MakcaTTapblHa KOJ JKETKi3yre
pikman ermedmi [9; 17]. CoHbIMEeH Karap, COT MICHIIMAEPIH OpPBIHAAYABIH THIMCI3Ziri, SFHH Kehoip
XKaraannapia Kocimkepliep/iH MaiiachlHa MIBIFAPBUFAH MISIIMICPAIH YaKbITBUIBI OPBIHAAIMAYbl HEMECe
OKIMILIIK KeJepriiepZiH OpblH aidybl. Tarbl Oip Macene, KACIMKepiepAiH KYKBIKTHIK CayaTThUIBIFBIHBIH
TOMCHJIJIIT], KONTEreH KACIMKEPIIK KbhI3MET CYOBEKTUICPI ©31epiHIiH KYKBIKTaphl MEH OJIApJbl KOpFay
MYMKIHIIKTepiH OilMeyi, Ol ©3 Ke3eTiHAe OJapAblH MEMJICKETTIK OpraHaapAblH HeMece e3re e
TYJIFANaplblH KYKBIK OY3YIIBUIBIKTAphIHA Kapchl Typy KaOineTiH kubiHmatansl. CoHJali—ak, COTTap.blH
maMaZaH ThIC >KYMBICOACTBUIBIFBI, COTTapa KapajaTblH iCTEepAiH KONTiliri, Oy1 COT iciH KYpri3yniH
camachlH TOMEHJIETEe i XKoHe Y3aK KimipicTepre okemeni. bi3OeH xy3ere achlppuraH OakpuIaylapra Colkec
OyJ1 Macenenep/IiH Kyieni eKeHiH KOpCeTTi )KoHe oJlap/bl MISTTy COT JKYHeci MeH KocilKepiepre apHajaraH
OiyiM Oepy OarnapiiamManapbiH KETUIIIPYTe KEIICH I Kapayabl KaKeT eTe.

3epTTey KYMBICBIHBIH MaKCaThl KOCIMKEpNEpiH 63 KYKBIKTapbhlH COT apKbUIBI KOpFayAarbl HEri3ri
MoceleNiepiH aHbIKTAy JKOHE OJap/bl MEITy/iH HAKThI IapallapblH YChIHY, 3epTTey OapbIChIHIA KOFaphIIa
aTaJliFaHJiall  COTTapIbIH IIaMaJaH ThIC JKYKTEMeECi, 1CTepAi KapayJblH KeIIiryl »oHe KYKBIKTHIK
CayaTThUIBIKTBIH JKETKITIKCI3MIrT CHUSKTBI HETI3ri Macelieliep aHBIKTA/Ibl, OChUIANINA 3ePTTeY HOTHKENIepi
MOIMJIENITeH MaKcaTTap MEH MIiHJAeTTepre TOIBIK coiikec Kenemi. OChIFaH COWKEC MKYMBICTHIH HeTi3Ti
TYXKBIPBIMJIAMACKI KACITTKEPIIEP IiH KYKBIKTAPBIH COT apPKBLUIbI KOPFAy/Ibl ®KaKCaAPTY.

Homuorcenep

A3aMaTTBIK KYKBIKTApIbl KOPFay CHSIKTBI, KOCIIKEpIep/iH KYKBIKTApPbIH KOPFayIIbIH HETi3ri omOedar
HBICaHBI COTKA XYTiHy. COT apKbpUIbl KOPFay — aJiaM MEH a3aMaTThiH KYKBIKTapbl MEH OOCTaHBIKTAPBIH
MEMIIEKETTIK KOpFayAbIH dJIEMEHTTEepiHiH Oipi.

Ocpnl opaiina O.51. BensBckassHbIH «COT apKbUIbl KOpFay — OYJI ajiaM MEH a3aMaTThiH KYKBIKTaphl MEH
OOCTaHIBIKTAPBIH MEMJIEKETTIK KOpFayAblH Oip omici. Oy apHaiibl opraHiap, sSFHM COTTapMEH Xy3ere
aChIPHUIATBIH MEMJIEKETTIK KbI3METTIH JiepOec OarbIThl 60l TabbLIa by, [10; 17] — mereH mikipiH OpbIHIbI
JIETT CaHAMMBI3.

ConbiMen katap, 0.O. CromspoBa cOT KOpray HMHCTHUTYTBHI aJiaM MEH a3aMaTThlH KYKBIKTapbl MEH
OOCTaHIBIKTApBIH iCKE acCBIPYABIH Kas3ipri 3aMaHfbl KOHCTHTYLMSUIBIK KEMULAIKTEp XYHECiHiH MaHbBI3AbI
aneMeHTi 00JTbIN TaObLIaThIHBIH aTan etemi [11; 1511].

Cort KopFay HBICAHBI MEMJICKET YOKUIETTIK O€pTreH opraHaapablH OY3bIIFaH HEMECe NayiTbl KYKBIKTap bl
KOpFay JKOHIHJEri KbhI3MeTi nen TyciHinemi. OHBIH MOHI KYKBIKTapbl MEH 3aHJABl MY/UIeNiepi 3aHCHI3
opeKeTTepMeH Oy3bUIFaH TyJIFa OY3bUIFaH KYKBIKTHl KaJIbIHA KeNTipy HeMmece KYKBIK OY3YIIBUIBIKTHIH
QJJIBIH aJly YIIIH KOKETTI mapagap Kadbuiiayra YOKIJISTTI MEMJIEKETTIK HeMece 0acka Ky3bIpeTTi opraHaapra
KOpFay YIIiH XYTiHeIi.

COTTBIK KOpFay JKYHECiHIH HEri3ri aJieMeHTTepiHiH Oipi COTTap MEH COT TOpENiriHiH ToyeJCi3IiriHiH
0oy, OYJI KacilKepIepaiH MYIeJepiH MEMJICKETTIK KYpbUIBIMIAP/IbIH apajacyblHaH KOprayFa KemmiiIiK
Oepeni. ConpiMeH Kartap, Ka3akcTaHHBIH KYKBIKTBIK JKYHECI JaMybIH JKalIFaCTBIPBII KATKAHBIMEH
XKETUIIipyiHe KapamacTaH, KOCIlKepJiep COT OpraHAapblHAa €3 KYKBIKTApbIH iCKe achlpy KesiHze Oipkarap
KHUBIHJIBIKTApFa Tal 00JaThIHBIH €CKePY KaXKeT.

Artan eTKeHIMI3lIeH, KOCIMKEePIK KbI3MET CYOBEKTIIEepl o37epiHiH Oy3blUIFaH KYKBIKTaphl MCH 3aHIIbI
MYAJICNIePiH KOPFay MaKCaThIHJA, OJIap bl KaJIblHA KEITIPill KOHE aJIIbIH ally YIIiH a3aMaTThIK iC XKYpPri3y
3aHHaMachlHAa OCJIriJICHIeH TOPTINIEH COTKa JkyriHe ananel. Erep Kasakcran PecnyOsvKachIHBIH
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A3zamMaTTBIK TMPOLECTIK KOACKCIHIE XOHE e3re Je 3aHHaMalapblHa COHKeC oJlap[bpl KOpFay e3re coT
TopTiOiMEH JXKy3ere achlpbuIMaca, COTTap a3aMaTTHIK COT iCiH JKYprizy TopTiOiMeH OY3bIIFaH HEMece JayIibl
KYKBIKTap/Ipl, 0OCTaHIBIKTAp MEH 3aHMEH KOPFaJIaThIH MYIeTIep i KOpFay Typaisl icTepAl Kapaiabl.

Cotrap a3amarThlK, OTOACBHUIBIK, €HOEK, TYpPFBIH YH, OKIMIIJIIK, Kap>KbUIBIK, LIAPYAIIbUIBIK, KEp
KaTbIHACTapBIHAH, TAOMFU pecypcTap/Ibl Malganany >KoHe KOpIIaraH OpTaHbl KOpPFay KaThIHACTApPBIHAH JKOHE
e3re /e KYKBIKTHIK KaThIHACTapjAaH, OHBIH IMIiHAE Oip TapanThlH EKiHII TapamKka YCTeMIIK OaFbIHybIHA
HETI3/IeNITeH KaThlHACTAaplIaH TYBIHIAUTHIH nayiap OoifbiHIIA Tajmanrtapapl Kapaiael. Conpaii—ak, coTTa
MEMIJICKETTIK OpraH MEH OHBIH Jaya3bIMABl TYJIFachl KaObUIIaFraH akTire aay auTeutybl MyMmkiH. CoTTap
COHBIMEH KaTap, €peKIlIe ic Xyprisy TopTiOiMeH icTepii KapaWipl, KOCIMKEpIIK KbI3MET CyOBeKTiJepiHe
KateicThl Kazakcran PecryOnmkacel a3aMaTTapbIHBIH TOJIEM KaOUIeTTUNIrH KallmblHa KENTipy, COT apKbLIbI
OaHKPOTTHIFBI, COHAAN-aK Japa KocillKepiep MEH 3aHJbl TYJIFanapiblH Oepellerin KalTa KypbUIBIMAAY,
OJIAPJIBIH OHANTBUTYBI, OAHKPOTTHIFBI, OJIApIbl OAaHKPOTTHIK PACIMIH KO3FaMmail Tapary Typaisl iC JKYprizy
(Kazakcran PecnyOnnkachiHbIH A3aMaTTHIK MPOIECTIK KoAeKciHiH 42-tapaybl) [11] CHSKTBI icTepIiH
caHaTTapblH 06N KepceTyre O0Naab.

Epekmie atan kereTiH OoJicak, TapanTaplblH KOCIIIKEPJiK KbI3MET CYOBEKTICI, SFHH 3aHIbl TYJIFa
KYpMail KOCITKEpPIIKIIeH aiHaIbICAThIH Japa KOCIKEepIePMEH JKOHE 3aHIbl TyJFanap OoNbIn TaObLIATHIH
MYJIKTIK JKOHE MYIIKTIK eMec Aaynapisl MaMaHIaHABIPBUIFAH ayJaHapajblK SKOHOMHUKAIBIK COTTap
Kapaiisl xoHe memesi. Ocbuaiiima, 1ayibl KYKBIKTHIK KaTBIHACTApAbIH CUIIATHI )KOHE AayIbIH Ma3MYHbI —
TapanTapsH CyOBEKTHBTI KYpaMbl PETiHIE COTTHUIBIKTHIH HeTi3ri Oenrici KampmTacansl. JlereaMeH, 6acka
COTTHIH COTTHUIBIFBIHA JKaTATHIHBIFBI 3aH/1a aHKBIHIAFaH i1CTEP/Ii ECKEPY KaXKeT.

MamaHaaHABIPBIIFaH aylaHapaliblK SKOHOMHKAJIBIK coTTap Kasakcran PecryOnukachiHbIH 3aHIapbIHAA
KO3JIeNTeH KaFaainapa Kap>Kbl YIWBIMIAPhIH XKoHe OaHK KOHTIIOMepaThIHA 0ac YWBIM PETiHJe KipeTiH jKoHe
KapKbl YHABIMIApBl OONBIN TaOBUIMAWTHIH YHBIMAApABl KalTa KYpBUIBIMAAY Typajibl icTepmi, naapa
KOCIMKEPJIePAiH KOHE 3aH/Ibl TYJIFaIap/blH OepelIeriH KaiiTa KypbUIbIM/IAY, OJapAbl OHAIITY KOHE OJapAblH
OaHKPOTTHIFbI, COH/Ial-aK OJ1ap bl OAaHKPOTTHIK PICIMIH KO3FaMaii TapaTy Typasibl icTepi e Kapaias [12].

MamMaHAaHIBIPBUTFAH COTTAP KYPY TYpaibl MICHIIM eJ/TiH HAPBIKTHIK SKOHOMHKAFa KOITyiMeH MEMIIEKET
KBI3METIHIH KOINTEreH cajlajlapblH KYKBIKTBIK PETTEY aNTapibIKTail e3repil, COTTHIH a3amaTrap MeEH
YUBIMAApABIH KYKBIKTAphl MEH 3aHJbl MY/AJeNiepiH KOpFaydarbl peji KYHMIEWTeHIIKTeH TYbIHIaIbl —
coTTap/ia Kapay YIIiH KYKbIKTBIH OenTii Oip cananapblHIa MaMaHIaHABIPY KaXeT OOJaThIH OTIHIIITEp CaHbI
ecTi, Oyl cynpsiapfaH 3aHHAMAHBIH KEH KOKKHETiH, KYKBIKTBIH HAaKTHl CallaJapbIHBIH TEOPHSUTBIK
MaCeJIeNIepiH e, 0Jlapibl KOJIaHy TOXIpUOECIH Jie TepeH OLIy/l Tajamn eTeTiH KYKBIK KOJIaHy MPOIECiHIH
KYpAeniIirine 0aiilaHbICTHL

MamMaHAaHIBIPBUTFAH ayJaHAPATBIK SKOHOMHUKAIBIK COTTAP Y3aK YaKbIT O0MBI ©3 MaKcaTTapblH aKTa/Ibl.
MyHali coTTap KbI3METiHIH Tap OarbIThl CybsUiapFa 0acka icTepre ajaHaaMai, SKOHOMHUKAJIBIK JlayJiap/biH
epeKIIeNiri MeH KYpIeNiiriHe YHiTyre MyMKIHAIK Oepeni, Oyi1 Tyractail anranga pecryOyinka OOWbIHIIA
icTepiH OCBhl caHaThl OOWBIHINIA COT TOPENITiH iCKe achlpy carachblHa OH OCEepiH THTI3[i, ajlaiiia MyHnai
COTTapIIblH COTTHUIBIFBIH aNKBIHIAYJAaFbl MoceleNep iC XKYy3iHAe OpbIH amyaa. ATanFaH a3aMaTThIK iCTiH
COTTBUIBIFBIH aHBIKTAY YIIIH Jay KOCIIKep a3aMarTap apacblHJa Hemece YWbIM MEH KOCIIKep azamar
apachelHza Taiiga Oomysl Kepek. KambimrackaH coT ToxipuOeci OolibIHINA, erep AayablH TapaObl Kocilkep
Oonbin TaOBUIMAMTHIH KeMiHAe Oip eke Tyira OoJbln TalObuIica, MyHAal Aaynbl MaMaHIaHIBIPBUFaH
ayJaHapaJblK YKOHOMHKAIBIK COTTa Kapayra OOJMai/Ibl KoHE ayMaKThUIBIFBI OOMBIHINA aylaH/BIK COTKA
Oepyre xarajpl. OpHHE OJ 63 Ke3eriHae Oipkarap Mocelnesep TyIbIPajibl, OHBIH IIIiH/AE YaKbIT alyIIbLIBIK
MeH SKIMUIUTIK KeAepriepaiy naiaa 60mysbl.

CyObeKTHBTI a3aMaTThIK KYKBIKTap/ bl Kopray OoiibiHina Kazakcran PecryOnukachiHma a3aMaTThiK COT
ICIH KYpri3yai ojaH opi *KaHFBIPTYFa YITTHIK COT ICiH JXYpridyre 3amMaHayd HUGPIBIK TEXHOIOTHSIIAP.IBI
€HTi3y JKOHE AIIEKTPOHIBIK COT TOPENIriH KAIBINTACTHIPY OH ocep eTefi. OHbI KYKBIKTBIK KaMTaMachl3 eTyre
«Kazakcran PecnyOnukachiHbIH A3aMaTThIK MPOLECTIK KOAEKCIHE COTTap JKYMBICHIHBIH 3aMaHayH
(dhopMaTTapbIH CHIIPY, apTHIK COT PACIMIEPI MEH HIBIFBIHIAPBIH KBICKAPTY Maceliesepi OOMbIHIIA o3repicTep
MEH TONBIKTHIpYyJIap eHrizy typansl» 2020 xpuirel 10 mayceimaarbl  Ne 342-VI  Kasakcran
PecniyOnukaceiabiH 3aHbl OarbiTTasFan [13; 67]. O3pepiniz Oinerinaeit, maiina OonFaH a3aMaTTHIK-
KYKBIKTBIK, €H aJJbIMEH MYJIKTIK JayJiapiabl XKeaed Iy MOceNieCi KACIMKEepJIiK KhI3METTE OTe ©3EKTI
0osbin oThip. ConnbikTan Kaszakcran PecrnyOnukachIHbIH A3aMaTTBIK IPOIECTIK KOAEKCIHE >KOraphiaa
aTajFfaH 3aHMCH EHTI3UIreH e3repicTep MEH TOJBIKTHIPYJAP COT OTBIPBICHIHAA TEXHUKAIBIK Kypalgapabl
nmaigamaHyqsl KEeHEHTyre, TapanTapAblH TeH KYKBIKTBUIBIFBI MEH COTTHIH OeHTapamnThiFbl KaFuIaThIH
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MIH/ETTI TYpA€ CaKTail OTHIPHIN, HPOLECTIK YHEMIECYl KaMTaMachl3 eTyre bIKman ereai. JlereHMeH, OHbIH
JKETKUTIKTI eMeC eKeHIH KopceTe .

OpHHE, COT apKbIIBI KOPFAy/Ibl apHAMbI kacainraH oM0Oe0an KYKBIKTHIK MEXaHU3M PETiH/Ie KapacThIpFaH
xoH. CoHbIMEH Oipre, KYKBIKTaHYIIBl FaJbIMAAp, KOPFAay KYKBIFBIH JKY3€re achIpaThlH CYOBEKTiHIH
KYKBIKTHIK JKaF/IaiiblHa OalIaHBICTHI, COTIICH Oipre a3aMaTThIK KYKBIKTap sl KOPFayIbIH SKIMIIIIK, TOPETIK,
HOTApHATTHIK JKOHE KOFaMAblK HbicaH#apeiH Oeneni. M.K. CyneiiMeHOB CyOBEKTHBTI a3aMaTTHIK
KYKBIKTap[Ibl KOpFayZla MbIHaAail HbICAaHAApAbl KAMTUABI: OPUCAWKUMSUIBIK (KaJMbl TOPTIM), OKIMILILTIK
(apHaiibl TOpTIN), COHAAii—aK KYKBIKTBIK €MeC HbICAaH-a3aMaTThIK KYKBIKTapIbl ©3iH-e31 Kopray [14; 13]
HEMece a3aMaTTHIK KYKBIKTap/Ibl, OHBIH IIIIH/E KACITKEePIePAiH KYKBIKTaphlH KOPFayIaFel Oanama Tociiaep.
OchI TycTa Keibip enmepaeH anbIpMambuIbFel, Kasakcran cot xyiecinaeri pedopmanapabl :KoHE MeIHAIIHs
MEH TOpeJiK CHSKTHI AayiapAbl MIEIIyaiH Oanamalbl 9IICTepiH JaMbITyAbl KOca ajfaHna, COT KOpFayblH
KaKCcapTyFa Kajamaap xacayja eKeHiH aiiTa KeTKEH KeH.

Consiven kartap, TM/I-mprH Oacka ennmepiHme JKYpTi3ireH 3epTTeyliep apachlHAarbl eneyii
alBIPMAIIBUIBIKTAPBIH Oipi KocimKepiepAiH KYKBIKTHIK CayaTThUIBIFBIHBIH pelliHe Oaca Hazap ayjaapy.
3epTTey KYMBICTAphIHBIH KOIIIUIITHAEe KYKBIKTHIK CayaTThUIBIK Maceneci. Kazakcranma, aBTOpJIap/biH
MIKIpiHIIe, KOCIMKepiiep apachlHAa KOPFAy[blH KYKBIKTBIK TETIKTEpiH »eTe OaraiamMay THIMAI COT
KOpFayblHa KeJiepri KenTipeTin cedentepaiy Oipi. By kacimkepiep e3 KyKbIKTapbIH O1IMEH, TeK COHFHI IIapa
peTiHAe COTKa KYriHyre MokOyp OoJsifaH »karmaiyiapJibIH MBbICAJbIHAA KOPCETLIreH, Oy OJapiblH Jay-
JaMaiIaFel JKaF IalbIH e1oyip HaIlIapiaTaIbl.

Kemnrreren 3eprreynep/e coTTapAslH MaManan Teic )xykTemeci TMJI enmepinaeri coT xyieciHiH Heri3ri
Moceneci perinze TaHy. CoT mpolecTepiHiH Kewnryi OapiblK jkepie Tipkesemdi, Oyl Kocimkepriep YIIiH
KOCBIMIIIA IITBIFBIHAPFA SKETIe/Ii KOHE COT KYHUEeCiHe JIETeH CeHIM/Ii TOMEHICTEeI.

backa xyMmpIcTapma KeNTipiAreH [epeKkTepre CYHWeHCeK, ocipece COTTapAblH IIamManaH ThIC
KYKTEMECIHE, COT IICHIIMACPIH OphIHAAYIaFbl KUBIHIBIKTAPFa )KOHE iCTEpIli KapayblH y3aK Mep3iMiepiHe
KaThICTBI MaceJeliepMeH Kemicyre Oonanel. bynm macenenep TMJI ennepiHiH KOMIILIITIHAE XUl Ke3aeceai
JKOHE KONTEreH 3epTTeyJIepMeH pactanajpl. JlereHMeH, OyJ1 MocelieHi CyabsiapablH CaHbIH KOOCHTY Hemece
COT MH(PaKYpbUIBIMBIH KEHEWTY apKbUIbl MIEIIYJeH ropi, Aaynappl MeryAid Oanama oficTepiH KeHIiHEH
€HTi3y apKbUTbI 0OJNaIbl IeTeH MiKipMeH Kebipek kemicemis. Ochl Oanamarbl TETIKTep OelceH 1l TaMbIT Kene
*kaTkaH KazakcTaHHBIH YATici oNap/pl €HTi3y KOCIMKEpIiK Iayiapjbl HIeNTy MPOIECiH endyip KeAenaere
QJIATHIHBIH PacTaiJIbl.

Kopuvimuinosi

KYKBIKTBIK pETTEY/iH JKEKEeJIETeH OJIKBUIBIKTAPBIHBIH OOJIybIHA JKOHE MEMJIEKETTIK CasiCaTThIH aHbIK
OonmMayblHa KapamacTaH, COT apKbUIBI KOpFay KOFaMJBIK TOPTINTI CaKTay/AblH, KOHCTUTYLHSUIBIK
KYPBUIBICTBIH HETI3JIEpPiH KOPFayJIbIH MaHBI3Ibl KYpalibl OOJIBIN Kaja Oepell jkoHe ajaM MEH a3aMaTThiH,
OHBIH IIIHJE KACIKEePJIEPIIH KYKBIKTaphl MEH OOCTaHBIKTAPBIH KOPFAy TETICIH/E OPTAJbIK OPBIH ajlajbl.
Enpe sxyprizimin katkan cot pedopmanapsl Kaszakcran PecrmyOmmkachiHblH KOHCTHTYIHSCHIHA KOHE
XaJbIKapajblK KYKBIK HOpPMallapblHa COHKEC a3aMaTTap/blH KYKBIKTHIK KOPFAIybIH JKOHE KOFaM MeH
MEMIIEKETTIH JKYMBIC iCT€yiH KaMTaMachl3 €TyNeri COT OpraHAapbIHBIH PONiH apTTHIPYIbIH aFbIIIaPTHI
Oostaabl JereH CeHIMIEMI3.

KopbITbiHabI1al Kene, KCIMKepIIiKTI KOopray cajlachlHa oJii Jie KeNTereH Macenesep Oap Jen aiTyra
Oosazpl. MpIcambl, KOCIKEPIIKTI KOJIayIblH OaraapiiaMaliapblH TOJBIK KaHJBI JKY3ere achlpMay, OJapIibl
KapKbUIAHBIPYABIH KETKUTIKCI3ITI, KOJNJay KOepceTy Ke3iHje KocilKepliepAiH KYKBIKTapbhlH Oy3y, OHBIH
ilIiHAe aKnapaTThlK Oaraapiamainap, MEMIIEKETTIK KbI3METTepAl KOpceTy Ke3iHJe MIapyallbUIbIK JKYpri3yIi
CYyOBEKTUIEP/IiH KYKbIKTAphIH 0Y3y, KOCIIKEPIIiK KbI3METKE SKIMIIIIIK KeAeprijiep jkacay »araaiiapsl aJii e
opeiH anyna. CoHnaii-ak, 3epTrey O0apbichinaa Ka3akcranma KacinmkepaepaiH KYKbIKTapblH COTTa KOPFayIbIH
HET13r1 Macenenepi aHbIKTaNbl, MBICAJIbI, COTTAPbIH LIaMaZaH THIC KYMbIC OaCTBUIBIFBI, iICTEPAl KapayablH
y3aK Mep3imMzaepi, KYKBIKTBIK CayaTTBUIBIKTBIH TOMEH JEHreii oHe COT IIeliMAEpiH OpbIHAaYyAarbl
Mocenenep. MaMaHIaHABIPbIIFAH YKOHOMHUKAIBIK COTTApAbIH JKYMBICHIH JKETULIIPY, Nayiap/abl IIeNnryIiH
Oanmamanbl omicTepiH (MeAualMs >KoHE TepeliK) JaMbITylbl, coHxaii-ak OiimM Oepy OarmapiaManapbl MeH
aKnapaTThIK pecypcTap apKblIbl KOCIKepsIepaiH KYKBIKTHIK CayaTThUIBIFBIH KYIIEHTYIi KOoca alfaHaa, OChl
Mocenenepli IIeny >KOIapbl YCHIHBULABL. Byn ychiHBICTappl eHridy KazakcTaHnarbsl KocimKepliepiH
KYKBIKTapbIH COT apKBUIBI KOPFay/Ibl alTapIIBIKTAM XKaKcapTyFa MYMKIHIIK Oepeni.

¥YCBIHBUIFAH [IapaapAblH KOCIMKEPIEPAiH COT apKbUIbI KOPFAIYBIH >KaKcapTy, COT KyHeciHe JereH
CeHIMII apTTHIpY koHe Kazakcranma OM3HEC KYPri3y VIINiH HEFYPIIBIM KOJIAMJIBI JKarmaiap jkacay VIIiH
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TiKeJlel KOJJaHbBUTy MYMKIH/IT )KYPri3UIreH 3epTTeyIiH TOKipuOemiK KYHABUIBIFBIH KopceTeai. KyYMBICTBIH
FBUIBIMHA KYHZIBUIBIFBI KOCIMKEPJIEPAIH KYKBIKTApBIH KOPFAy MOCeJeNepiH, OHBIH IMIHAE KYKBIKTHIK,
YUBIMIACTHIPYIIBUIBIK JKoHE OimiM Oepy acleKTUlepiH MIemryliH KemeHIl TOCUIH a3ipiey. 3eprrey
HOTHXKEJNIEpl 3aHHAMAIBIK JKOHE COT TOXKIPUOECIHIE, COHBIMEH KaTap, KOCIIKEpIACpIiH KYKBIKTHIK
CayaTTBUIBIFBIH apTTRIpyFa OarpITTasFaH OinmiM Oepy Oarmapiamanapbl YIOiH, COHAAi-aK KoCimKepiepMeH
YKYMBIC 1CTEHTIH KYKBIK KOpFay YHBIMIaphl MEH KeHECIIIep YIIiH naiians! 0omaas! AereH CeHIMAEeMis.
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IIpo6saembl cyneOHOM 321U THI IPAB NPeANPUHUMATEIeH

CraThst IOCBAIIEHA aHAHM3Y CyAeOHOH 3alIUTHI paB npeanpuHuMarenei B Pecnyommke Kasaxcran. [IpaBo
Ha CyJeOHYIO 3aIUTY SBISIETCS OJHHUM M3 OCHOBHBIX NIpaB, 3aKkperuieHHbIX B Koncturynun PecrryGmmkn Ka-
3axcTaH. [y cyOBEeKTOB, 3aHUMAIOIIUXCS TIPEATIPUHAMATENBCKON eI TeIbHOCTEIO, BaxkHA Y deKTnBHAS Cy-
JneOHas 3aluTa, MOCKOJIbKY OHa o0ecrnedrBaeT He TOJBKO OCYIIECTBICHHE IpaBa Ha 3aIlUTy OT IPOTHUBO-
paBHBIX aeﬁcmnﬁ rocy1apCTBCHHBIX OPraHOB U MHBIX Cy6’beKTOB, HO U CTaGl/IIleOCTb NpeaAnpuHUMATEI b-
CKOM JIeATEIbHOCTH B YCIIOBHSIX PBIHOUHOI IKOHOMHKH. AKTYaJbHOCTh HCCIIEIOBATENbCKON paboThl 00y-
CJIOBJIEHA PACTYIIEH KPUTUKON CO CTOPOHBI NMPeANPUHUMATENEH Ha JOJITOCPOUYHbIE Cy1e0HbIE TPOIIECCHI, TTe-
perpy’keHHOCTb CyJIOB, MPOOJIEMBI HCTIOMHEHHS CyJEeOHBIX PEIeHUH, a Takke HU3KUI ypoBEeHb IPaBOBOI
rpaMoTHOCTH. Llenbio cTaThy SIBISIETCS BBISBICHHE NMpoOieM CyneOHOM 3aluThl MpaB MpeanpUHUMAaTeNnei
Kaszaxcrana u HaxoxaeHue IyTedl UX paspelieHHs. 3ajadaMH UCCIEIOBaHUs SBIAIOTCS aHAIM3 IPaBOBBIX
MOJIOXKECHUH, N3ydeHHe CyJeOHON IMPaKTUKH, a TakKe BEIPA0OTKAa PEKOMEHAANHU MO YIIyqIIeHHIO IIPaBOBOH
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Cpebl T IPePUHIMATENBCKOH nesTenbHOCTH. B paboTe paccMOTpEeHBI OCHOBHBIE BOIIPOCHI, CBS3aHHBIE C
3aIUTON MpaB MpeANpUHUMAaTeNel, BKIOUas COBEPIICHCTBOBAHUE aTbTEPHATUBHBIX METOJOB Pa3peIIeHUs
CIIOPOB, MOBBIIIEHHE IPABOBOI I'PaMOTHOCTH MPEANPUHUMATENIEH U COBEPIICHCTBOBAHUE CYAEOHON CHCTEMBI
B IIeJIOM. Pe3ynbTaThl MCCIeMOBaHHUS MMEIOT MPAKTUYECKYIO EHHOCTh U MOTYT OBITH MHTEPECHBI ITpaBO3a-
IIUTHUKAM, TOCYAapCTBEHHBIM OpTaHaM, B3aUMOJICHCTBYIOIINM C MPEINPUHUMATEISIMH, a TakKe CyOBbeKTaM
HpeIPHHUMATENBCKOI fesTebHOCTH. OHM MOTYT CIIOCOOCTBOBATH YITyUIIEHHIO OU3HEC-CPEIbl H YCHICHHUIO
IIPaBOBOM 3aIIUTHL

Kniouesvie  cnosa:  mpennpUHUMATeNb,  NPEANPUHUMATENbCKAss  JIESITENbHOCTb,  3alllUTa  IpaB
npeanpuHUMAaTeNe, MpeanprHUMaTebCKOe MpaBo, CyAeOHas 3amura, Cyid, OM3HEC, NpaBa U CBOOOIBI,
CYOBEKT NMPEANPUHUMATENBCKON AESITENbHOCTH.

G.B. Assetova, G.A. llyassova
Problems of judicial protection of the rights of entrepreneurs

The article is devoted to the analysis of judicial protection of the rights of entrepreneurs in the Republic of
Kazakhstan. The right to judicial protection is one of the fundamental rights enshrined in the Constitution of
the Republic of Kazakhstan. Effective judicial protection is important for entities engaged in entrepreneurial
activity, since it ensures not only the exercise of the right to protection from illegal actions of state bodies and
other entities, but also the stability of entrepreneurial activity in a market economy. The relevance of the
research work is associated with the growing criticism from entrepreneurs of long-term litigation, the
overload of courts, the problems of execution of judgements, as well as the low level of legal literacy. The
purpose of the article is to identify the problems of judicial protection of the rights of entrepreneurs in
Kazakhstan and to find ways to solve them. The objectives of the study are the analysis of legal provisions,
the study of judicial practice, as well as the development of recommendations for improving the legal
environment for entrepreneurial activity. The main issues related to the protection of the rights of
entrepreneurs, including the improvement of alternative methods of dispute resolution, the increase in the
legal literacy of entrepreneurs and the improvement of the judicial system as a whole are considered in the
research. The results of the study have a practical value and may be of interest to human rights defenders,
government agencies interacting with entrepreneurs, as well as to subjects of entrepreneurial activity. They
can contribute to improving the business environment and strengthening legal protection.

Keywords: entrepreneur, entrepreneurial activity, protection of entrepreneurs’ rights, entrepreneurial law,
judicial protection, court, business, rights and freedoms, subject of entrepreneurial activity.
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On the possibility of using artificial intelligence technologies in resolving corporate
disputes in the Republic of Kazakhstan

The article is devoted to the study of the possibilities of using artificial intelligence in resolving corporate
disputes in the Republic of Kazakhstan. The authors analyze the current international acts and program
documents regulating the use of artificial intelligence and its development. The study pays special attention to
modern approaches to the introduction of digital technologies in judicial and arbitration processes, and also
assesses the potential of artificial intelligence to improve the efficiency of courts in resolving corporate
disputes. Special attention is paid to the legal and ethical aspects of the use of artificial intelligence and
machine learning, including issues of personal data protection, ensuring the impartiality of the court, the rule
of law and the trust of the participants in the process. Due to the challenges that have arisen in the
implementation of electronic legal proceedings, the authors propose recommendations for adapting artificial
intelligence tools to the specifics of the Kazakh legal system. The study examines the possibility of using
artificial intelligence tools in resolving corporate disputes simultaneously with court records management and
the possibility of predicting the outcome of a case based on decisions made in similar cases.

Keywords: corporate dispute, artificial intelligence, machine learning, confidentiality, contracts, contracts,
court, justice, arbitration, corporate relations.

Introduction

Today, artificial intelligence is present in absolutely all spheres of life and science. Today we can con-
fidently state this. Medicine, economics, agro-industry, mechanical engineering, logistics, and IT are only a
small part of the areas where artificial intelligence (Al) is widely used. In comparison with other branches of
science, appearance of Al in law was faster as it had been expected. There is an absolutely logical explana-
tion for this phenomenon. Humans have taught Al to count, speak, draw, draw, predict, and identify, but Al
has still not learned full-fledged critical thinking and data analysis. It is the critical thinking of a lawyer,
judge, lawyer, investigator, prosecutor that distinguishes jurisprudence from other fields of activity.

The first international document that legally established the possibility of using artificial intelligence in
law, including in justice, is the European Ethical Charter on the Use of Artificial Intelligence in Judicial Sys-
tems and the Realities Surrounding Them [1], which was adopted at the 31st plenary session of the European
Commission for the Efficiency of Justice in Strasbourg on December 3, 2018. This Charter is conventionally
considered as a logical continuation of the European Convention on Human Rights [2] and the Convention
for the Protection of Individuals with regard to Automated Processing of Personal Data [3].

In Kazakhstan, the phenomenon of Al itself, and especially Al in jurisprudence, is at an inchoate stage.
At the moment of this study, we have identified a lack of definition of Al in Kazakhstan at the legislative
level. Whereas in the Russian Federation, the concept of “artificial intelligence™ was legally fixed in 2009 in
GOST R 43.0.5-2009 [4].

Today, the possibility of using artificial intelligence tools in both the justice system and the field of
lawmaking is widely discussed in legal circles. It is encouraging that the use of Al in law is becoming a trend
phenomenon. It should be noted that this trend was set by the state through the adoption of the Concept of
Legal Policy until 2030, the Concept of Al for the period up to 2029, the creation of the Artificial Intelli-
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gence Committee under the Ministry of Digital Development, Innovation and Aerospace Industry, the devel-
opment of a draft Digital Code and related bills.

For the purpose of open discussion and making proposals, the Draft Digital Code of the Republic of
Kazakhstan and the Dossier on its draft are publicly available. Only in 2023, by order of the Minister of
Digital Development, Innovation and Aerospace Industry of the Republic of Kazakhstan, a working group
was established to develop a draft Digital Code and related draft laws [5]. The draft of this document legisla-
tively establishes the concept and definition of the term Al. Since this definition is still not legally fixed, the
most appropriate way to call it would be “conditional”. Thus, Al will be understood as a hardware and soft-
ware system capable of generating output data, including forecasts, recommendations, or other solutions, for
a given set of human-defined goals. We do not exclude the fact that at the time of publication of this article,
the Digital Code of the Republic of Kazakhstan will be adopted and the above definition may undergo cer-
tain adjustments.

As for corporate disputes, the legislative definition is fixed in the Civil Procedure Code of the Republic
of Kazakhstan (hereinafter — CPC RK) [6]. This definition has been widely disclosed by the legislator.
Thus, according to Article 27 of the CPC of the Republic of Kazakhstan, corporate disputes include disputes
to which the parties are (Fig.):

» Commercial organization;
 Association (union) of commercial organiza- including exes
tions; associated with:
» Association (union) of commercial organiza-
tions and (or) individual entrepreneurs;

* A non-profit organization with the status of a
self-regulatory organization in accordance with
the laws of the Republic of Kazakhstan, and (or)
its shareholders (participants, members).
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Figure. Parties to a corporate dispute.

Based on this definition, it can be concluded that the category of corporate disputes is quite complex,
which requires both highly qualified judges and the competence of corporate lawyers and advocates. Howev-
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er, we believe that the time has come to entrust certain aspects of corporate dispute resolution to artificial
intelligence and machine learning tools. The legislative regulation of such relations, taking into account the
study of international best practices, certainly serves as a priority driver for the use of Al tools.

Methods and materials

The empirical basis of this study is the analysis of existing electronic platforms such as eBay Resolution
Center (annually resolves millions of disputes), SmartSettle (uses game theory to reach a compromise be-
tween the parties), DocuSign, Contract Express. The doctrinal basis of the research is the works of Jeremy
Barnett, Philip Treleaven, B.Zh. Aitimov, G.A. llyassova, S.A. Amirtaev, Vladimir K. Andreev, Vasily
A. Laptev, Sergey Yu. Chucha, Evan Belford. The European Ethical Charter on the Use of Artificial Intelli-
gence in Judicial Systems and the Realities Surrounding Them, the European Convention on Human Rights,
the Convention for the Protection of Individuals with regard to Automated Processing of Personal Data, the
Concept of Artificial Intelligence Development for 2024-2029 and the Civil Procedure Code of the Republic
of Kazakhstan were used as a regulatory analysis. The study describes scientific methods within the frame-
work of a project to ensure accessibility of justice to the population of the Republic of Kazakhstan, using
artificial intelligence tools.

Results

In accordance with Part 1 of Article 27 of the CPC RK, corporate disputes are subject to the jurisdiction
of specialized interdistrict economic courts. However, if an arbitration clause has been established between
the parties to a corporate dispute, then such a dispute is subject to arbitration in accordance with the estab-
lished clause. The exceptions are corporate disputes that have been declared by the parties or the arbitration
court as non-arbitrable. After the COVID-19 pandemic, which quickly taught the Kazakh legal community to
send lawsuits, reviews, and petitions online through the judicial office, specialized interdistrict economic
courts are in no hurry to fully switch to offline trials. This phenomenon has certain advantages both for the
parties to the corporate dispute and for the judicial apparatus. Online participation in court sessions and the
possibility of remote document management using an electronic digital signature allows the parties to make
optimal use of working hours, save paper resources and avoid the tense situation that may arise in the court-
room.

The subject matter of the corporate dispute is quite extensive. The parties to a corporate dispute can be
both legal entities (joint stock company, limited liability company) and individuals (individual entrepreneurs,
shareholders, participants, members of the Board of directors, including former ones). Almost any corporate
dispute begins with a corporate conflict that has not been resolved at the negotiation stage. Before initiating a
corporate dispute in court, the plaintiff typically outlines their claims in a pre-trial statement. It is not un-
common for disputes to be resolved by the parties at the stage of negotiations or pre-trial claims. However,
dynamically developing economic relations in the context of globalization have increased the number of cor-
porate disputes both from a transnational perspective and within each independent State. Kazakhstan is no
exception to this logical legal phenomenon. In this regard, it is necessary to explore certain areas of analyti-
cal and organizational and procedural work of the court staff, in which the possibility of using Al tools can
be considered. But before piloting and implementing such innovations, it is necessary to pay great attention
to information security, personal data protection and mathematically correct machine learning of Al.

The use of Al in corporate dispute resolution can begin with two procedures simultaneously:

1. Judicial record-keeping on corporate disputes;

2. Establishment of legally significant circumstances in a corporate dispute with the possibility of pre-
dicting the outcome of the case based on decisions taken in similar cases.

J. Barnett and P. Treleaven (2017), when studying the use of Al and blockchain technologies, identified
several key aspects that helped automate the dispute resolution process. Platforms that handle disputes thanks
to Al were considered as examples. The authors noted such systems as eBay Resolution Center (annually
resolves millions of disputes), SmartSettle (uses game theory to reach a compromise between the parties) [7;
399]. Another key driver of the use of Al in predicting the outcome of a corporate dispute, processing a large
amount of legal information, as well as analyzing legally complex commercial contracts is the LawTech plat-
form (https://law-tech.co.in). This platform has automated legal processes such as:

- Record keeping, document analysis, contract drafting (DocuSign, Contract Express);

- Online Dispute Resolution (ODR) — platforms for online mediation, arbitration or dispute resolution
in digital format using Al;
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- Blockchain and smart contracts;

- Customer interaction and documentation management (Clio, Practice Panther);

- Platforms that provide access to use cases and training materials (LagalZoom, Rocket Lawer).

In addition to Al, blockchain technologies require legislative regulation in terms of personal data pro-
tection, and the adoption of national regulations is necessary at the national level [8; 128].

Discussion

In the process of researching the application and implementation of artificial intelligence in science, the
research community has divided into two completely opposite positions. According to the old traditional sci-
entific school, it will never replace natural intelligence, and even worse, it will slow down the progress and
development of human capital and its research. However, there are also pragmatic opinions that promote the
development of innovative tools, including Al. Of course, it is impossible to transfer justice entirely to artifi-
cial intelligence. But Al can become a reliable assistant not only for ordinary citizens who lack certain
knowledge of law, but also for professionals in the person of judges, lawyers, and prosecutors. We believe
that with proper machine learning and proper system administration, it is able to facilitate routine tasks for
the public and for professional lawyers.

As part of the implementation of a scientific project on program-oriented financing entitled “Innovative
approaches to ensuring accessibility of justice to the population of the Republic of Kazakhstan using
artificial intelligence tools”, the research group of the Karaganda University named after Academician
E.A. Buketov, together with a partner organization, began training an automated program to predict the
initial result. This training program consists of several complex stages consisting of certain algorithms of
actions. One of the most difficult and responsible stages is the tagging of judicial acts available in the
database according to the specified parameters. Among the categories of judicial acts in civil cases, there are
judicial acts of specialized interdistrict economic courts on corporate disputes. The main feature of corporate
dispute decisions from other civil cases is the subject matter and the subject of the dispute. According to the
results of tagging by the research group, it was revealed that the most common claims in corporate disputes
are lawsuits:

- the compulsion to reregister a legal entity, the obligation to provide financial documents;

- recognizing the action of refusing to include issues in the agenda of the general meeting as illegal;

- the obligation to convene and hold a general meeting of the partnership’s participants;

- about debt collection;

- on the recognition of the share purchase and sale agreement as invalid;

- on invalidation of the minutes of the decision of the General Meeting;

- on declaring illegal the decision of the General Meeting;

- about the cancellation of the state reregistration.

Based on the results of tagging judicial acts on corporate disputes, the research group came to the fol-
lowing conclusions. The outcome of court decisions on corporate disputes is consistent with the principles of
uniform application of legislation. When making decisions on corporate disputes, the courts are guided by
the legislation of the Republic of Kazakhstan in the field of corporate relations, ensuring the rule of law.
However, for the full completion and launch of the software product, there are certain difficulties regarding
access to existing databases of judicial acts. Government support is needed to build the software product,
which will help the research group to constantly update and synchronize the database. Of course, we should
not forget about the protection of personal data. The software product being developed meets the require-
ments of depersonalization of data, including information constituting commercial, official and other legally
protected information. The main advantage of using Al tools in resolving corporate disputes is the ability to
predict the initial outcome at the stage of filing a claim. Thus, the plaintiff or the defendant, describing the
situation in the software product, may see their chances of winning similar decisions made earlier. If the
chances of winning are low, a certain decision is made accordingly. For a potential plaintiff: do not file a
claim due to low chances of winning; file a claim due to high chances of winning; suggest alternative dispute
resolution methods to preserve business relations and confidentiality. For a potential defendant: admit the
claim due to the low chances of winning; do not admit the claims in full due to the high chances of winning;
partially admit the claims; propose alternative ways to resolve the dispute to preserve business relations and
confidentiality. Consequently, the parties, having previously assessed their chances and procedural capabili-
ties, will be able to make a well-considered decision that will help maintain business relations with counter-
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parties, and in some cases, maintain business, since corporate disputes are usually commercial disputes that
arise from entrepreneurial activities.

The use of Al tools in resolving corporate disputes can have a positive effect not only on the parties to
the process, but also on the already overloaded judicial corps. The burden on judges is increasing every year.
In turn, the high workload forces judge to make boilerplate decisions and not delve into the essence of the
dispute. The personnel issue remains problematic. In the country, up to 13 % of judicial positions remain
vacant every year. If we take into account other objective reasons for their absence, we discover that 15 % of
judges do not administer justice under the existing workload [9].

The Russian Federation has already launched the “My Arbitrator” system (https://my.arbitr.ru), which is
a data warehouse. Access to this system is provided not only to employees of the court staff, but also to the
parties to the process in a particular case [10; 26]. The system has a database of arbitration decisions on spe-
cific corporate disputes. This platform is very convenient for potential participants in the judicial process,
which can provide guidance on their position, arguments and other procedural actions.

Conclusion

A long period of consideration of a court case can lead to a feeling of injustice among the participants in
the trial. William Gladstone’s quote “Justice Delayed is Justice Denied” [11], which he said in 1868, is more
relevant than ever to this day. The main barrier to the introduction and application of artificial intelligence
tools in justice, including as a pilot in the field of corporate dispute resolution, is limited access to databases,
lack of full access to anonymized solutions and other relevant documents for the full training of machine
learning algorithms, lack of assistance in testing the implementation of digital services in the practical activi-
ties of the court. The support of the state apparatus is of great importance for the joint development of inno-
vative technologies in jurisprudence. Currently, machine learning algorithms for analyzing court documents
are under development. However, it is not possible for the research group to fully update the court decisions
due to their absence. In this regard, we believe that the state apparatus needs to promote research projects
with priority areas. This will provide a great opportunity for the scientific community to implement their ide-
as and developments. The Concept of Artificial Intelligence Development for 2024-2029 [12] reflects the
following gaps in legislation: the scope of artificial intelligence regulation is not defined, there is no regula-
tion of the relationship between artificial intelligence entities, including the competencies of government
agencies, as well as the rights, duties and responsibilities of subjects in the field of artificial intelligence;
there are no technical regulations and national standards for artificial intelligence products and technologies.
These barriers can be solved by joint efforts of the scientific community and the state. Thus, researchers will
be able to contribute to the implementation of such strategic documents as the Concept of Digital Transfor-
mation, the development of Information and Communication Technologies and Cybersecurity for
2023-2029, the Concept of Legal Policy until 2030, and the Concept of Al for the period up to 2029.
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Kazakcran Pecny0iMkacbiHIa KOPHOPATUBTIK AayJiapabl HIEy Ke3iHae
7KaCaHbl HHTEJUIEKT TeXHOJIOTUSIJIAPBIH NaiIaJaHy MYMKIHIIT TypaJbl

Maxkana Kazakcran PecrmyOnmukachlHIaFrsl KOPHIOPATHBTIK Jaylapibl HIENTy Ke3iHIe >KacaHIbl MHTEIUICKTL
naianany MyMKIiHIIKTepiH 3epTTeyre apHaiFaH. ABTOpJap >KacaH/bl MHTEIICKTI KOJNIAHYJbl KSHE OHBIH
JaMybIH PETTEUTIH KOJNJAHBICTAFbl XaJIBIKAPAJBIK aKTilep MeH OaFiapiiaManblk KyKaTTapAbl Talliaibl.
3epTTey COT JKOHE TOpENiK MpolecTepre IU(PIBIK TEXHOJIOTUSIIAPABl CHII3YMIH 3aMaHayd TICiiaepiHe
epeKIlle Ha3ap aymapajbl, COHIai-aK KOPIOPATUBTIK Jayiap bl eIy Ke3iHae COTTap KbI3METiHIH THIMIUTITH
apTTHIPY YIUiH )KAacaH/(bl MHTEIUIEKT dJieyeTiH Oaranaiapl. JKacaHIbl HHTEIUIEKT MEH MalIWHAJBIK OKBITYIBI
KOJITaHYIIBIH KYKBIKTBIK JKOHE ATHKAJBIK aclleKTiJiepiHe, COHBIH ilIiHAe aepOec AepeKTepAi KOpFay, COTTHIH
OelTapanThIFbIH, 3aHHBIH YCTEMIITiH JKOHE MPOIECKe KaTBICYIIBUIAPABIH CEHIMIH KamTaMachl3 €Ty
MaceleNiepine epeKIne Ha3ap ayfapbUIFaH. DIEKTPOHJBIK COT iCIiH XKYpri3yai eHrizy OOHBIHINA TyBIHAAFaH
ChIH-Karepiyiepre OaiijlaHBICTBl aBTOpJAp JKacaHIbl HHTEIUICKT KypaliapblH Ka3aKCTaHABIK KYKBIKTBIK
XKYHeHiH epekuieniktepine Oelimaey OOMbIHIIA YCHIHBIMIAP YCBIHABI 3epTTey KOPIOPATUBTIK Jaylapbl
LIy )KaCaHAbl MHTEIUIEKT KYpalIapblH COT iCiH JKYpri3ymMeH Oip Me3rinje maiaanaHy MyMKiHAITH KoHE
OCBHIFaH yKcac ictep OoifblHIIA KaObUIAHFAaH IISHIIMAEP HETi3iHAe iCTIH HOTIXKECiH 0oipkay MYMKIHZITH
KapacThIpaJibl.

Kinm ce30ep: KOpNOpAaTHBTIK Jay, KacaHIbl WHTEJUICKT, MAIIMHAJbIK OKBITY, KYMNHSUJIBUIBIK, MIapTTap,
KeJIiCIMIIApTTap, COT, TOPETIK, COT TOPEIITi, KOPIOPATHBTIK KaTbIHACTA.
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On the possibility of using artificial ...

III.T. baiikenxuna, JI.K. Kycannosa

O BO3MOKHOCTH HCIO0JIb30BAHUS TEXHOJIOT Ui HCKYCCTBEHHOT0 HHTEJLIEKTA
NpH pa3penieHuN KOPINOpaTUBHBIX cnopoB B Pecny6smmke Ka3axcran

CraTbs NOCBAIICHA HCCIEI0BaHUIO BOZMOXKHOCTEH IPUMEHEHHS UCKYCCTBEHHOTO UHTEJUICKTA IIPU pa3pelie-
HHUU KOPIIOPATHBHBIX CMOpoB B PecryOmuke KasaxcraH. ABTOPHI aHAMU3UPYIOT JEHCTBYIOMINE MEXIYHAPOI-
HBIE aKThl M MPOTPaMMHbIE JOKYMEHTHI, PErIaMEeHTUPYIOIUE IPUMEHEHHE UCKYCCTBEHHOTO MHTEIUIEKTa, a
TaKKe €ro pasBuTHe. B mccrnenoBaHun ocoboe BHMMAaHHE yJEJIEHO COBPEMEHHBIM IOAXOJaM BHEIPEHUS
M(POBBIX TEXHOJOTHHI B CyaeOHbIC M apOUTPaKHbIE TIPOLECCHI, a TAKXKE OLEHEH MOTEHINAT HCKYCCTBEHHO-
IO MHTEIEKTa JJISI MOBBIICHUS 3((QEKTHBHOCTH JESTEIPHOCTH CYIOB IIPH Pa3pelIeHHH KOPIOPaTUBHBIX
criopoB. Oco0oe BHUMaHHE Y/EJICHO IPABOBEIM M STHYECKHM acCIeKTaM IPHMEHCHUSI HCKYCCTBEHHOTO HH-
TEJUIEKTa ¥ MaIIMHHOTO OOYYeHHs, BKIIOYAsl BOIPOCH! 3alUTHI MEPCOHANBHBIX JaHHBIX, obecrieueHus Gec-
IPUCTPACTHOCTH CyJa, BEPXOBEHCTBA 3aKOHA U JOBEPUS yYaCTHHUKOB IIpoliecca. B cBA3M ¢ BOSHUKIIMMU BBI-
30BaMH I10 BHEAPEHUIO 3JICKTPOHHOI'O CYyAONPOU3BOJCTBA, aBTOPBI IIPEANararoT peKOMEHJALUY 110 aJanTa-
I[IM HHCTPYMEHTOB UCKYyCCTBEHHOTO HHTEIUIEKTa K 0COOEHHOCTSIM IIpaBoBo# cucteMbl Kasaxcrana. B uccie-
JOBaHUH PACCMATPHBAETCSI BO3MOXKHOCTH HCIHOJIB30BAaHUS MHCTPYMEHTOB MCKYCCTBEHHOTO MHTENJIEKTa IS
paspelieHnss KOPHOPAaTUBHBIX CIOPOB OJHOBPEMEHHO C CyHEOHBIM JEIONPOH3BOACTBOM M BO3MOXKHOCTBHIO
MPOTHO3MPOBAHMS MCXO/a AeJla Ha OCHOBE MPUHATHIX PEHICHHH 110 aHAIOTUYHBIM JENIaM.

Knrouesule cioea: KOpHOpaTI/IBHBIﬁ C1iop, I/ICKyCCTBeHHLIﬁ HUHTCJIICKT, MallnHHOC 06yquI/Ie,
KOH(bI/IZ[eHL[I/IaHLHOCTL, JOTOBOPEBI, KOHTPAKThI, CYA, IIPaBOCYIHUEC, ap61/ITpa>K, KOPIOPATUBHLIC OTHOLICHUA.
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Biusinue un¢poBbIX 10r0OBOPOB HA PeryJJUpoOBaHMe MOAPAAHBIX OTHOIICHUH
B Pecnybsiuke Ka3zaxcran

B cratse nccnenyercs BuusiHEe MUQPOBEIX JOTOBOPOB Ha NIPABOBOE PETYIMPOBAHNE CTPOUTEIFHOTO HOApsia B
Pecnyomuke Kazaxcran. [IpoBeneH aHanu3 IEHCTBYIOMIETO 3aKOHOJATENBLCTBA B KOHTEKCTE €r0 afanTaludd K
COBPEMEHHBIM IM(POBBIM TEXHOJOTHSAM, BKIIOYAas BO3MOXKHOCTH HCIIOIBb30BaHUS IU(POBBIX JOTOBOPOB U
3JICKTPOHHOW LU(PPOBOM TMOANMKCH, a Takke IIaThopM 3JICKTPOHHOTO JAOKYMEHTOOOOpOTa, TaKUX Kak
«Documentology. Paccmotpen onbiT CuHramypa B 001acTi HTH(GPOBU3ALIH CTPOUTEIBHON OTPACIIN Ha IpHUMeEpe
cucreMbl CORENET u o0s3arensHoro ucnosb3oBanusi BIM. ABTOpOM MOIUEpKHBAETCs IEPCIEKTHBHOCTD
BHEAPEHUsI IN(POBBIX TEXHOJIOTHH, TAaKUX KaK IU(POBbIC IIaTGOPMBI yIIPaBICHUS] CTPOUTEIBHBIMU POEKTa-
MH, JUIS IOBBILIEHHS IIPO3PAaYHOCTH, ONITHMHU3ALMH IIPOLIECCOB, CHIKEHNUS U3/IEPIKEK M MUHIMH3AIlUHA PUCKOB B
HOJPSIHBIX OTHOLICHUSIX. OTMEYeHO, 4TO HU(POBBIE JOTOBOPHI CIIOCOOCTBYIOT MOBBIIICHHIO 3P HEKTUBHOCTH
COTPYAHHUYECTBA MEX/Y 3aKa3UMKOM H IOAPSIUHKOM, obecrieunBas Oeclpelie/IeHTHbIH YPOBeHb KOHTPOIL. B
KauecTBE KIIIOUEBOTO PEIICHHS MPEeIaraeTcsi CO3JaHie TOCyIapCTBEHHOW MHTErPHPOBAHHOM IU(POBOH miaT-
(hopMBI, OXBATHIBAOIIEH BCE 3TAIBI CTPOUTENBCTBA, OT MPOSKTUPOBAHMS [0 SKCIUTyaTalUH, U 3aKpelIeHne Ha
3aKOHOJaTeTbHOM YPOBHE IOHSATUIHOTO ammapara u$)poBOro CTPOUTENLCTBA, BKITIOUAsT «I[H(POBOI JOTOBOPY.
Buenpenve nannoi mnathopMel, HapsiTy ¢ pa3BUTHEM IIPAaBOBO 0a3bl, afanTalyell CTpOUTEIBHBIX CTaHIapTOB
K IU(POBBIM TEXHOJIIOTHSIM M MOBBIICHHEM IU(POBOH IPaMOTHOCTH yYaCTHUKOB OTpPACIIH, ITO3BOJUT obecHe-
YHUTh YCTOHYMBOE Pa3BUTHE CTPOHMTENBHON oTpacin KasaxcraHa B ycnoBHSX IM(POBOH TpaHC(HOpPMAIMH 3KO-
HOMUKH H TTOBBICHTB €€ KOHKYPEHTOCIIOCOOHOCTb.

Kniouesvie crosa: nmudpoBbie NOTOBOPHI, MOJPSAHBIC OTHOLICHHUS, CTPOHUTENbHAs OTpacib, LU(PPOBU3ALNS,
SIIEKTPOHHBIN TOKYMEHTO000POT, HH(pOpMaIOHHOe MoaenupoBanue 31annii (BIM), cMapT-KOHTPAKTHL, IU}-
POBOE CTPOHTENBCTBO, IUPpOBas miaTdopma, snekTporHas midposas nommiuck (DLIT), HopmaTuBHOE perynu-
pOBaHHE, aBTOMATH3allUs, CTPOMTENBHBIA KOJEKC, 3aKOHOIATenbcTBO Pecrybimku KasaxcraH, ympasieHue
CTPOUTEINILHBIMHU MPOSKTaAMH.

Beeoenue

[ndposuzanusi coBpeMEHHOTO OOIIECTBA OKa3bIBAE€T 3HAYMTEIHHOE BIMSHUEC Ha Pa3InUHbIC Cephl
JeSITeNbHOCTH, BKJII0Yas MMPaBoO U 3KOHOMHUKY. OHUM M3 KIIIOYEBBIX aClIEKTOB 3TOH TpaHchopManuu siBIs-
eTcs BHeJpeHre MU(POBBIX TEXHOJOTUH B yIpaBlieHHE CTPOUTEIBHBIMH MPOSKTAMU U PETYIHUPOBAHUE TIO/I-
pAAHBIX oTHOWIEHUH. CTpouTenpHasi OTpacib, ABIAACH OAHUM M3 KPYMHEHIINX CEKTOPOB SKOHOMHUKH, Xa-
pPaKTepu3yeTcsl CIOXKHBIMH M MHOI'OYPOBHEBBIMH IpoleccaMu. lcrmomb3oBaHue LHU(PPOBBIX JOrOBOPOB
MpeacTaBisieT co00il MepCIeKTHBHOE HaNpaBieHre, CIOCOOHOE U3MEHUTh MOAXO0[ K MPaBOBOMY PETYJIHPO-
BaHUIO CTPOUTEIHHBIX OTHOIICHUH.

Cornacho ct. 152 I'paxknanckoro konekca Pecriy6imkn Kazaxcran, mucbMeHHas GopMa CIEIKA MOXKET
OBITh pean30BaHa Ha OyMa)XHOM HOCHUTEIIC WIX B AJIEKTPOHHOU opme [1].

ITocne npunsTus [exnapamuu o rocyaapcTBeHHOM cyBepeHuTere Kasaxcrana, Kak 1 BO MHOTHX JpY-
TUX TOCTCOBETCKMX CTpaHaxX, Mepel pecIyONMKOi BCTalla 3ajada CO3JaHHS CaMOCTOSITENIbHOM MpaBOBOMN
CHCTEMBI, CIIOCOOHOM OTBEYaTh HOBBIM COLIMAJIbHO-9KOHOMHUYECKHM peausiM. TeMm He MeHee, B cdepe pery-
JIMPOBAHUS CTPOUTENBHON AESITENbHOCTH B TEUEHUE MOYUTH JIECATHIIETHS COXPAHAJIOCh IPUMEHEHHE HOpMa-
THUBHBIX aKTOB M TEXHWYECKHX PETIaMEHTOB, YHACIIEZIOBAHHBIX M3 MpaBoBoi cucteMbl CoBeTrckoro Corosza
[2]. Ans 10OpHIUYECKOTO COOOIIECTBA TOTO BpEMEHN — YUEHBIX, CylleH, MPaKTHUKYIOMIHUX I0PUCTOB U MIPETo-
JaBaTeneill By30B, KJIIOYEBbIM HCTOYHHKOM MPAaBOBOM MH(POPMALIMH M HHTEPIIPETAMN MOJOKEHUH OcTaBal-
cst Kommenrapwii k I'pasknanckomy kozexcy Kaszaxckoit CCP, uznanusiii 8 1991 roay [3; 6].

3aKoHOJaTeNbHbIE OpraHbl CTPaHbl AKTUBHO pa3pabaThlBajl HOBblE HOPMATUBHBIC AKThl, HaIpaBllCH-
HBIC Ha o0OecredeHrne MpO3pavyHOCTH JOTOBOPHBIX OTHOLICHWH, MOBBIIICHUS KaueCTBa CTPOUTENBCTBA U 3a-
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O.T. ©nimos

LIUTHI IPaB YYaCTHUKOB MOAPSIHBIX J0roBopoB. Co BpeMeHeM CTPOUTENbHOE 3aKOHOAaTebeTBO Kaszaxcra-
Ha CTaJ0 BKJIIOYATh HE TOJBKO TOJOXKEHHs | pakJaHCKOro KomeKca, HO W CIeIUAIN3UPOBAHHbBIE 3aKOHBI,
PETYNHPYIONINE MPOLECCH MPOEKTUPOBAHUS, CTPOUTENFCTBA M AKCIDTyaTaruu 00bekToB. Ocoboe 3HaYeHHE
cpeau Takux akToB mMmeeT 3akoH PecnyOmuku Kaszaxcran «OO0 apXWUTEKTypHOMW, TpaJOCTPOUTENBHOU M
CTPOUTENHHON AEATENHHOCTH», KOTOPBIA CTajl OCHOBOMOJATAIONINM JOKYMEHTOM B chepe apXHUTeKTypHO-
CTPOUTENHHOTO PETYITUPOBAHISL.

[ToMuMO 3aKOHOJATENHCTBA, 3HAUYUTEIBHYIO POJIb UIPAIOT TEXHUYECKUE PErjaMeHTHI, HalpaBliCHHbIC
Ha CTaHAAPTU3ALUIO CTPOUTEIBHBIX MPOLIECCOB U 00ECTIEYeHNE UX COOTBETCTBUSI COBPEMEHHBIM TpeOoBaHU-
ssm. I'ocymaperBennsie ctaanaptsl ('OCT), ctpourensapie HOpMb! U ipaBuina (CHull), a Taxoke canuTapHbie
HopwMmel (CanlluH) hopMupyroT OCHOBY TEXHHYECKOTO PETYITUPOBAHMS B CTPOUTENFHOW OTPACIIH.

B KazaxcTane pa3BuUTHE CTPOMTENBHOW OTPACIH COMPOBOKAAIOCH MOBBIIIEHHHIM BHUMAaHHEM K LUQ-
poBm3arun. JT0 00yCIOBIEHO CTPEMIIEHHEM K ONITUMHU3AINH MPOIIECCOB, MUHIMHU3AINN PUCKOB W TTOBBIIIE-
HUIO TIPO3PAYHOCTH B3aNMOOTHOIIEHUH MEXIY YIaCTHUKAMU TOAPSTHBIX IOPUAMIECKAX CBI3EH.

Kak cripaBequinBo otMeuaer 30pbkiH B.Jl., OCHOBHBIC HEelaBHUE U3MEHEHHSI B JJOKTPUHE JOTOBOPHOTO
mpaBa ObUIM BBI3BAHBI MOSIBICHUEM BUPTYAIBHOTO MPOCTPAHCTBA M LU(PPOBBIX WHCTUTYTOB. bhicTpoe BHE-
IpPEeHHE COBPEMEHHBIX ITU(PPOBBIX TEXHOJOTHI B MOBCEIHEBHYIO KU3HB JIFOIEH TIPUBENIO K (HOPMUPOBAHUIO
MPUHIHUITHAIEHO HOBOM MPaBOBOM peallbHOCTH, a TAaKXKe K CO3JaHHI0 COBEPIIEHHO HOBOTO crioco0a mpous-
BOJICTBA, YTO TOBJICKJIO 3a cO0O0I mepexo] K HOBOW COIMaTbHO-’KOHOMHYECKOH (hopManyuy W W3MEHEHHUS
COIMAIbHBIX OTHOMICHHUH B IU(POBO# chepe U, B KOHEIHOM HTOre, IIM(PPOBU3AIMIO caMoro mpasa [4; 3].

HecMmotps Ha monoXKuTensHbIe N3MEHEHHS, TEKyIlee 3aKOHOIATENbCTBO peciyonukn Kazaxcran B 00-
JIACTH MOJPSAHBIX OTHOIICHUH CTAIKHBAETCS C PIOM BBI30BOB. [Ipexie Bcero, OTCYTCTBYIOT MPAaBOBBIE OC-
HOBaHWSI TSI UCIIOJIE30BaHUS MU(PPOBBIX TOTOBOPOB, 2 BHEAPEHHE TEXHOIOTHA, TAKUX KaK HH(DOpPMAIINOH-
HOe MojenupoBaHue 3nanuil (BIM) niam cMapT-KOHTPaKThI, OCYIIECTBISETCS B MEIJICHHOM TEMIIE.

Ha nmanHblii MOMEHT B 3akoHOjarenbcTBe PK oTcyTcTByeT omnpenencHue MoHATHIH «udpoBOH TOro-
BOP» WJIH <«AJICKTPOHHBIHN oroBop». OmHako 3akoH «O0 3JIEKTPOHHOM JIOKYMEHTE U 3JICKTPOHHOMU IUdpo-
BOH moamnmcn» (Hanee — «3aKOH») TMPEIOCTaBIsET ONpeAeTeHIE MIEKTPOHHOTO TIOKYMEHTA, IO/ KOTOPBIM
MMOHMMAETCS JOKYMEHT, COJIEpIKaIuii HH()OPMAIIMIO B 3IEKTPOHHO-IIM(POBOH (opMe M 3aBEpEHHBIN C UC-
MOJIb30BaHUEM 3JICKTPOHHOM HU(POBOIL moamnucH [5].

Kak ormeuaer Jlunenko A.A., eciii IOKyMEHT, COTJIACHO HOPMATHBHEIM MTPABOBEIM aKTaM WIJIH OObIYa-
SIM JIEJIOBOTO 000pOTa, JOKEH OBITh 3aBEPEH MeYaThi0, TO NIEKTPOHHBIA TOKYMEHT, MOAMMCAHHBIA YCHIICH-
HOMW DJIEKTPOHHOW MOJIKCHIO ¥ MPU3HABAEMBI PaBHOZHAYHBIM OyMa)XHOMY JIOKYMEHTY ¢ COOCTBEHHOPYY-
HOM TOJNHUCHIO, TaKKE€ CUUTAETCS SKBHBAICHTHBIM JOKYMEHTY, MOJITUCAHHOMY COOCTBEHHOPYYHO M 3aBe-
PEHHOMY IevaThlo [6].

CoBpeMeHHbIE TEXHOJIOTHH TIO3BOJISIIOT MPHIATH JIEKTPOHHBIM JIOKYMEHTaM IOPHIUYECKYIO0 3HAUU-
MOCTB, COMIOCTaBUMYIO0 ¢ OyMakKHBIMU oOpasuamu. JIocTaToOuHO 3aBEpHUTh JOKYMEHT 3JEKTPOHHOHU Iudpo-
Boil moamuceo (DLII) ymomHOMOYEHHOTO NHIA, U OH OYAET CUMTATHCS PAaBHO3ZHAYHBIM TPAJUIMOHHOMY
OyMa)XHOMY JOKYMEHTY.

JloroBopHbBIE OTHOIIEHHS B CTPOUTENHHON cepe ycTaHaBIUBAIOTCS MEXKAY 3aKa3YMKOM H MOJPSIUH-
KOM, TIOJPSTYMKOM U CYyOMOJPSITIMKAMH, a TAKXKe MEXIY MOAPSAYUKAMU U TOCTaBIIUKaMH. Takum oOpa-
30M, JJaHHas cdepa IpeACTaBIseT cO00M BHICOKO IOTOBOPO-OPHEHTUPOBAHHYIO NESTEIBHOCTD, B PAMKAX KO-
TOPOI BO3pACTAIONINI HHTEPEC BBI3bIBAET UPPOBHU3AIINSI.

B oTnuumne oT TpaauIIMOHHBIX JOTOBOPOB, MU(POBbIE COTMAIIECHHS 001aJaF0T BOBMOXHOCTBIO HHTETpa-
MU C TIEPEIOBBIMU TEXHOJOTHSAMH, BKIIOYAs CMapT-KOHTPAKTHL. Takoe pemieHue oOecreynBaeT aBTOMATH-
3aIlI0 UCTIOJIHEHHSI YCIIOBUH COTJIAIICHHSI, 3HAYUTEIIFHO COKpAINasi BIUSHUE YeIOBEUECKOro (haKkTopa U MHU-
HUMH3HPYS PUCKH, CBSI3aHHBIE C €T0 y4acTHeM. [Ipu 3ToM, clieayeT oTandaTh HUppoOBOi JOTOBOP OT CMapT-
KOHTPAaKTOB.

CMapT-KOHTPAKT MPEACTABISAET COOOW aNropuTM, NMpeJHA3HAYCHHBIH IS aBTOMAaTH3alluH IIpolecca
WCTIOJIHEHUsI KOHTPAKTOB. [Iporie roBops, 370 Habop MPaBUII U MOCIEOBATENLHOCTD ACHCTBHN JIJIsI UCTIOJN-
HEHUs. DTH NIPaBIJIa XPAHATCS I 00CYKICHUS yCIOBHIA KOHTPAKTAa, 1ajiee aBTOMATUYECKH MPOBEPSIOTCS, a
3aTeM BBIMOJIHAIOTCS YCIOBHS COTIACHO H(PpoBOMY ITpoToKomy [7].

CMapT-KOHTPAKThl KapJMHAILHO MEHSOT MOJXO/ K MCIIONHEHUIO JOTOBOPHBIX 00s3aTeNbCTB. biaro-
Japsi IPOrpaMMHOMY KOJly, OHU MHHUMH3HPYIOT BIIMSHHE YeJIOBEYECKOro (pakropa, yCTpaHSIOT PUCKH He-
WCTIONIHEHUSI WIIM 3allepXKeK, a Takke 00ecTednBaloT MPO3pavyHOCTh mporecca. KimroueBass WHHOBaIMs 3a-
KITIOYAeTCs B TOM, YTO CMapT-KOHTPAKTHI HCIIOJHSIOTCS O3 y4acThsl CTOPOH, YTO JieNlaeT HX 0COOEHHO BOC-
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TpeOOBaHHBIMHU B IIM(POBON SKOHOMUKE, HAPUMEP, MPH PadOTEe ¢ KPUITOBATIOTAMH, YIIPaBICHHN aKTHBA-
MU HMJIM aBTOMATH3aLUH [TOCTaBOK.

B cBoro ouepenp, nnpoBoi JOroBOp — 3TO COMVIAIIEHHE, 3aKII0UYEHHOE B 3JIEKTPOHHOM (opMmare U
3aBEpPEHHOE C HCIIOIBb30BAaHUEM BIIEKTPOHHOHN nudpoBoi noanucu. OH coXpaHseT TPaJIUullMOHHYIO FOPUAH-
YEeCKYI0 IPUPOAY COTJIALICHUI, HO IEPEHOCUT UX B JIEKTPOHHBIN (hopmat, oOecrieunBasi ynoOCTBO U omepa-
TUBHOCTH B3auMOJIeiicTBUs cTOpoH. OCHOBHOII LieNbio IU(POBOTO 10rOBOpa SIBISETCA YIPOIIEHHUE IIporecca
3aKITIOYCHUS M XpaHCHHUs COTJIAIICHHI, COKpaIlleHne BPEMEHHBIX U (PMHAHCOBBIX 3aTpaT, CBSI3aHHBIX C 0OMe-
HOM J0KyMeHTaMu. OTHAKO €r0o UCTIONHEHHE MO-TIPEKHEMY 3aBHCUT OT JEHCTBUH CTOPOH MJIM NPUBICUYEH-
HBIX [TOCPEIHUKOB.

J.A. Typuupla cipaBeyIMBO BBIACISET CMAPT-KOHTPAKTHI KaK 0COOYI0 pa3HOBUAHOCTH HHU(POBBIX J0-
roBopos [8; 120]. [Ipu 3ToM Ba)KHO MOAYEPKHYTH, YTO THOHATHE HU(POBOTO TOTOBOPA SBIsETCs OoJiee IIH-
POKHMM, OHO OXBaTBIBACT Pa3HOOOpa3HbIe (JOPMBI TOTOBOPHBIX OTHOLICHUH M MEXaHN3MBI UX pealu3aliy B
nudpoBoi cpene, Torna Kak CMapT-KOHTPAKThI MPEICTABISIIOT JIMIIb OAHY U3 BO3MOXKHBIX ()OPM 3TOrO Ipa-
BOBOT'O HHCTPYMEHTA.

ITo muenuto JI.I'. EpumoBoii, mox 31aeKkTpoHHON (HOPMO# CEIKHU ClIeyeT MOHUMATh Takyto (GopMy Bo-
JICU3bSBIICHUS €€ CTOPOH, IPH KOTOPOH:

1) BOJISL CTOPOH BBIPaKEHA C IOMOIIBIO 3JIEKTPOHHBIX JINOO MHBIX TEXHUYECKUX CPEICTB;

2) caenka opopmisiercss B hopMe 3IEKTPOHHOTO JOKyMeHTa ((aiiia Wik KOMITBEOTEPHOM MPOTrpaMMbl);

3) B JOKyMEHTE C MOMOILBI0 U(POBOro Kojxa (PUKCUPYIOTCS BCE PEKBU3MTHI CHENKH, BKIIOYAs €e Cy-
LIIECTBEHHBIC yCIOBUS;

4) mpenycMOTpeH crocod WACHTU(PHUKALINN CTOPOH, BEIPA3UBIIMX BOJIO HA 3aKIIOUYEHHUE CIICIKH, B TOM
YHCIIe MYTEM MIPOBEPKU UX 3JICKTPOHHBIX MOIMINCE;

5) comeprkaHHE BOJICU3BSIBICHUS MOET OBITh BOCHPOM3BOAMMO Ha MAaTE€pPHAIbHOM HOCUTENE B HEH3-
meHHOM Buje [9; 130]

Ha ceropnsiinnii nens B Kazaxcrane GyHKIMOHUPYIOT pa3IniHbIe JIEKTPOHHBIC TIATQOPMBI, peaHa-
3HA4YEHHBIE AJIS 3aKII0UCHHS HUPPOBBIX JOrOBOPOB. B paMkax 3Tux miathopM nperycMOTpeHbl BOZMOKHO-
CTH WCIIOJIB30BaHUSI PA3IMYHBIX CPEACTB WACHTH()HUKAIIUK H MTOJIHCAHUs TOKyMeHTOB, BKimtodas DLIL, mon-
TBepKAeHue yepe3 SMS, ucnonp3oBanue TexHoioruu EgovQR, a taxxke bmomerpuyeckue 1aHHbBIE.

OpnHoii u3 Hanbosee BocTpeOOBaHHBIX MaTGopM i paboTsl ¢ nudpoBbiMU JoroBopamu B Kazaxcra-
He sBiseTcst «Documentology. 3To obnayHast cucteMa 3JeKTPOHHOIO JOKYMEHT0000poTa, KOTopast mpeoc-
TaBJISIeT OpraHU3alMsAM U TOCYAapCTBEHHBIM OopraHaM yIo0HbIe HHCTPYMEHTHI IS CO3/aHusl, COTJIaCOBAHUS
U TIOATIMCAHUS TIOKYMEHTOB B LU(POBOM (opmare.

[Tnatdopma nogaepxuBaeT MoAesb SaaS (IporpaMMHoOe oOecrieueHre Kak yciyra), 4To aAejiaer e€ goc-
TYIHOH JUIsl OpraHu3aiuii 0e3 HeoOX0UMOCTH YCTAHOBKH JOIOJHUTEIBLHOIO0 000pyI0BaHMs. DTOT MOIXO]
CTaJl 3HAYUTENBHBIM TEXHOJIIOTHYECKUM MPOPHIBOM, a TAKXKe MO3BOJIMJI YCTAaHABIUBATH MPOrpaMMHOe obec-
NeYeHNE Ha CepBepax KOMIIAHUH H MPEIOCTaBIATh €ro KINEHTaM KakK yCIyry, a He Kak NpoAyKT. biaromaps
3TOMY, II0JIb30BAaTEIN MOTYT CO3/1aBaTh, PEJAKTUPOBATh U MOJANHUCHIBATE JOKYMEHTHI U3 JIFOOOH TOUKH MUDA,
YTO OCOOCHHO aKTYaJIbHO B YCJIOBHSIX yaal€HHOU paboTsl [10].

HeobxonumocTs MozmepHu3anuu cTpoutenbHol orpacin Kasaxcrana B ycnoBusix 1udpoBoil TpaHc-
(opmannu 00yciaBiIMBaeT aKTyaJIbHOCTh Hallel TeMbl. bricTpoe pa3BuTHE HUQPPOBBIX TEXHOJIOTHH TpeOyeT
aJIanTaluy TPAJAUIMOHHBIX MOJIX0/I0B K PETYIMPOBAHUIO CTPOUTENHHOM JIeATeILHOCTH, 0OecTieunBas ux co-
OTBETCTBUE COBPEMEHHBIM CTaHAAPTaM IPO3PAYHOCTH, XPPEKTHBHOCTH U YCTOHINBOCTH.

Llenbio HACTOSILIETO HMCCIIEAOBAHMS SIBIACTCS aHAIN3 BIMAHUS UA(QPOBBIX TOTOBOPOB HA PEryIMPOBa-
HHE CTPOUTENBHBIX OTHOIICHWH B Pecmybnmuke KazaxcraH, a Takke pa3paboTka peKOMEHIAI|il 0 COBep-
IICHCTBOBAHMIO HOPMAaTHBHO-TIPABOBOM 0a3bl C y4ETOM COBPEMEHHBIX BhI30BOB IuppoBu3amuu. s 1ocTu-
KEHUSl JTaHHOW 1eH, ObUIa MocTaBlIeHa 33/1a4a U3YUYHUTh MEXIYHAPOIHBIN OIBIT HCHONb30BaHU LH(POBBIX
WHCTPYMEHTOB, MPOBECTU aHAJIHM3 CYILECTBYIOIIEIO 3aKOHOAATENBCTBA W OLEHHUTH HMOTEHLMANl BHEIPEHUS
IUQPPOBBIX TUIATPOPM B CTPOUTEIBHYIO OTpacis Kazaxcrana.

Memoovr u mamepuans

B nmporecce moAroToBKM TaHHOTO UCCIIEIOBAHMS ObLIT IPUMEHEH KOMILIEKCHBIN MTOIXO0/T, BKITFOYAIOIIUI
pa3IMIHBIE METOIO0JIOTHIECKUE TIPUEMBI M aHATUTUIECKUE HHCTPYMEHTHI, HAaIIPaBJICeHHEIE HA BCECTOPOHHEE
M3y4eHHE TIPaBOBOTO PETyIUPOBAaHUS IU(PPOBBIX JOTOBOPOB B CTPOHUTENbHONH oTpacid. OCHOBY
METOJIOJIOTUIECKOH 0a3bl COCTABWIIA CPABHUTEIBHO-TIPABOBOM aHANIN3, CUCTEMHBIN MOJIXO0]], & TAKKE METOIBI
WHTEPIIPETaLU IPABOBBIX HOPM U aHATIN3a MEKIYHAPOIHOTO OITBITA.
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CpaBHUTENBHO-TIPABOBOM METOJ MO3BOJMJ BBISBUTH Pa3NUuusl M OOMmIKME YepThl B MOAXOAAX K
perynupoBaHnio MUPPOBEIX H0oroBopoB B Kazaxcrane m mpyrux crpaHax. B pamkax mcciemoBaHUs ObUIH
M3y4YeHbl HOPMATHBHO-TIPABOBBIE aKTHI, PErVIAMEHTHPYIOIINE WCIOIB30BAaHUE DJIEKTPOHHBIX JOTOBOPOB U
CMapT-KOHTPAaKTOB B CTPOUTEIBHOH cdepe, a Takke MNpPUMEpbl MPAaKTHUECKOW peanu3anuu LHU(pPOBBIX
TEXHOJIOTHH B CTpaHaX C pa3BUTON MU(PPOBON 3KOHOMHKOW, Takux kak Cwuaramyp, CLIA u rocymapctsa
EBpomeiickoro  Coroza. Ocoboe BamManue yaemsuiock cucreMe CORENET wu  Texnomorusm
WHPOPMALMOHHOTO MoJenupoBanus 3aanuil (BIM), koTopble yclemHO NPUMEHSIOTCS 3a pyOekoM s
yIpaBJICHUS CTPOUTEIBLHBIMU IPOEKTaMH.

CucTeMHBIN TOX0]] UCTIONB30BAJICS I U3YICHUS B3aNMOCBS3EH MEXKAY Pa3INIHBIMA KOMIOHEHTAMH
MIPaBOBOTO PETyTUPOBAaHUS TMOJMPSNHBIX OTHOIIEHWH. B pamkax 3TOTo TOAXOAa aHaTU3WPOBAIHCH
3aKOHOJATeNbHBIE M MOJ3aKOHHBIE akThl PecyOnuku Kazaxcran, perynupyromue cTpOUTEIbHYIO OTpacib,
Biimouasi ['paxkmaHckuii Kojekc, 3akoH «OO0 apXHTEeKTypHOW, T'paJOoCTPOMTENLHONM M CTPOUTEIHHON
TIEeSTETFHOCTHY, a Tak’Ke HOPMATHBHO-TIPABOBEIE aKTHI, PETYINPYIOIINE AIEKTPOHHBIA JOKYMEHTO000pOT 1
WCIIOJIb30BAHUE DJICKTPOHHOW IM(PPOBON TMOAMMCU. DTO IO3BOJIMIO BBIABUTH KIIIOYEBBIC MPOOENBI U
MIPOTHBOPEYHUS B IIPABOBOM PETYIUPOBAHUH, a TAKXKE MPEAIOKHUTH IIYTH UX YCTPAaHEHU.

Meron aHanmm3a TIPaBOBBIX HOPM BKIIOYAN JETadbHOE W3YYCHHE OTACTBHBIX IOJOXKEHHH
3akoHOJaTenbeTBa PecnyOnukn Kazaxcran ¢ akeHTOM Ha TIOJNIOKEHHS, Kacarolluecs MUCbMEHHON (OpPMEI
CHENOK, DBJIEKTPOHHBIX JOKYMEHTOB M JIOTOBOPOB IMOApsAa. Takxke MpoaHATIU3WPOBAJINCh OCHOBHBIE
MPUHIUIEL U TOAXOAbl K IU(POBU3AINN CTPOUTENBHBIX MPOIECCOB, 3aJI0KEHHBIE B IPOEKTE HOBOTO
CrpoutenbHOTO KOflekca Pecrybnmkn Kazaxcran.

Jnis uHTEpIIpeTali U OLEHKH COOpaHHON MH(OpMAlWU MPUMEHSUICS METOJ aHalu3a, ¢ MOMOIIBIO
KOTOpPOTO W3yYaHCh HAYYHBIE CTaThbH, MOHOTPA(HH, OTYCTH U OPUIHAIBHBIE JTOKYMEHTHI, OCBEIIAIOIINE
BONIPOCHI BHEAPEHHsI MU(MPOBHIX TEXHOJOTHI B yIpaBICHWE CTPOUTEIBHBIMH MpoeKTaMu. JlaHHBIA MeToJ
O6CCHC‘-II/IH CUCTEMATU3AIUKO MJAaHHBIX W BBIABJICHHEC KIIKOYCBBIX TCHI[GHHI/Iﬁ u HpO6JI€M, CBA3aHHBIX C
HCIOJIb30BaHUEM HU(POBBIX JOTOBOPOR.

Owmupudeckass 0a3a FWCCIeNOBaHUS BKJIIOYaja CTAaTUCTHYECKHE JIaHHBIE, IPEAOCTaBICHHBIC
rocyJapcTBeHHBIMU opraHamu KazaxcraHa, a Takke HHPOpMAaIHo 0 paboTe 3JeKTPOHHBIX TUIATPOPM, TAKHX
kak Documentolog. BeuTM UCTONB30BaHbl JaHHBIE O KOJNMYECTBE IOJNb30BaTelel, 3aJeiCTBOBaHHBIX B
CUCTEMax JJIEKTPOHHOTO JAOKYMEHTOOOOpOTa, W MPUMEPHl UX MPUMEHEHHS B CTPOUTEIHHOW OTPacin. DTO
MTO3BOJIMJIO CHIETIaTh BHIBOJBI O TEKYIIEM YPOBHE ITU(PPOBU3AIUNHU MMOAPSIHBIX OTHOIICHUH M BO3MOXKHOCTSIX
HX JAIBHEHIIETO Pa3BUTHS.

Pesynomamoi

B pesynbraTe mpoBeIEHHOTO UCCIEAOBAHMS yIAJIOCh BBISBUTH OCHOBHBIE OCOOCHHOCTH, IPEUMYIIECTBA
W OTpaHHYCHUS] BHEJPEHHS U(PPOBHIX JOTOBOPOB B PETYIMPOBAHHE CTPOUTENHHBIX OTHOIICHUH B Pecmy0-
nuke Kazaxcran. AHainn3 HOpMaTUBHO-TIPABOBON 0a3bl MOKa3all, 4TO TeKyllee 3aKOHOAATeIbCTBO, HECMOTPS
Ha HaJINYWE OTIENbHBIX MOJIOKEHUH, KACAIOIINXCS UCTIOJIb30BAHMUS ANEKTPOHHBIX JOKYMEHTOB M IIM(POBBIX
TEXHOJIOTHH, He 001aJaeT JOCTaTOYHON KOMIUIEKCHOCTBIO JUISI TOJTHOM MHTETrpauny HH(POBBIX T0TOBOPOB B
CTPOMUTEIBLHYIO OTPaCib. DTO 00YCJIaBJIMBAET HEOOXOAUMOCTh 3HAUMTEIILHBIX U3MEHEHHM U JIOTIOJIHEHUN B
CYLIECTBYIOLIUE TPABOBBIE HOPMBI.

Kax ormeuaer B. Pé3enp B cBOEH KHMre «YTpaBiIeHHE CTPOUTEIBCTBOM: OCHOBBI, TEXHOJOTHH, MpaK-
THKa», B CTPOUTEIHHOM IPOU3BOJICTBE IIUPOKO MPHUMEHSIOTCS METOJbl AIEKTPOHHONH 00pabOTKU JaHHBIX,
0c0OEHHO B HKOHOMHYECKUX M TEXHHYECKUX cepax. B KalbKymIsuH, B MOJArOTOBUTEIBHBIX padoTax, 3a-
KYIIKe, U3MEPEHUH U pacuérax, a TakkKe B Mpolieccax yNpaBlIeHUs MPOU3BOJICTBOM BHEAPSAIOTCA MHOTOYHC-
JIEHHBIE 3JIEKTPOHHBIE CUCTEMBI, KOTOPBIE YITYUIIAIOT CBA3b MEX Ty dTanamu padoTs! [11; 47].

OneKTpoHHBIH AOKyMeHTo000poT B PecryOnmke Kazaxcran permamentupyercsa [Ipukazom Mununctpa
KyJbTypsl U cnopra Ne 236 ot 25 asrycta 2023 roma «O0 yTtBepxkaeHuu llpaBuil TOKyMEeHTHMpOBaHUS,
ynpasiieHHS JOKYMEHTalueil U UCIOJIb30BAHUS CHCTEM 3JIEKTPOHHOTO TOKYMEHTO000poTa». JlaHHBINH HOP-
MaTUBHBIM NPaBOBOM aKT YCTaHABIMBAET €IMHBIE TPEOOBAHMS K OpraHU3aIiy JOKyMEHTO000pOTa KaK B Io-
CYAapCTBEHHOM, TaK U B YaCTHOM cekTope. IIpaBuiia onpeaensroT mopsaoK co3aanusi, 00paboTKu, XpaHEeHHs
U y4eTa JJOKyMEHTAIlUH, a TaKKe PETryJIUpPYIOT IPUMEHEHUE COBPEMEHHBIX CUCTEM JIEKTPOHHOIO TOKyMEH-
TOO0OpOTa, 0OecTeunBas CTaHAAPTHU3AINIO 1E€JIOMPON3BOICTBA HA TEPPUTOPHH CTpaHHbI [12].

l'ocynapcrBennble opranbl Kasaxcrana B HacTosiiee BpeMsl AaKTUBHO BHEAPSIOT CHUCTEMY
«Documentolog». CormacHo cratuctuke 3a 2023 rox mepeunuld Ha HMCHOJIb30BaHHE OOJIAYHOW CHCTEMBI
yrpaBieHus ToKyMeHTaMu 320 TeppUTOPHATEHBIX TOCYIapCTBEHHBIX OPraHOB, 69 rocyJapCTBEHHBIX YUpe-
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XKaeHui (28 neHTpanpHBIX, 38 KOMUTETOB, | ymnpaBnenue, 2 nenapramenta Amnmapata [lpesuaenta Peciy©6-
nmmku KazaxcTtad) u 10 MECTHBIX HCIIOTHUTEILHBIX OpraHoB. B obmeit ciioxkHocTr 60see 24 000 monb30Ba-
TeJel moakIoYeHsl Kk cucreMe «Documentology [13].

C mnosBneHreM IHUAPOBBIX IOTOBOPOB PEryIUPOBAHUE MOAPSIIHBIX OTHOIIECHHH MEpEeluIo Ha HOBBIHA
ypoBeHb. Bo-nepBeIX, 3T0, 6€3yCJIOBHO, CaM IIPOLECC 3aKIUEHHUs IO0r0BOpPa, KOTOPBI CTAHOBUTCS Ooiiee
yIOOHBIM, TIPO3padHBIM U O€30TacHBIM. biaromaps 371eKTpOHHOMY JTOKYMEHTOOOOPOTYy OTIayia HeoOXOoau-
MOCTh B pU3HUUECKOM 00MeHe OyMakKHBIMH HOCHTENSIMH, YTO TIO3BOJISIET KOHOMUTH BpeMst U pecypcbl. CTo-
POHBI MOT'YT MOJIMUCHIBATE IOTOBOPHI B JTI000€ BPeMsi U B IIOOOM MecTe, UMesl IoJ] pyKOH JINIIb KOMIIBIOTEP.

Bo-Bropsix, udpoBoil noropop noapsaa odecrneunBaeT OECIpPEeeeHTHBINH yPOBEHb KOHTPOIS U MIPO-
3pavyHOCTH IIPU MCIOJIHEHUM 00s3aTenbCcTB. Kakaplil aTam 3aKiI0ueHNs] U UCIIOJIHEHHS I0r0BOpa (PUKCHPY-
eTcs B DJICKTPOHHOM BHUZE, YTO MO3BOJISIET OTCIEAUTh HUCTOPHIO M3MEHEHHH M HMCKIIOYACT BO3MOXKHOCTD
MIOIENKY TOKYyMEeHTOB. KpoMe Toro, ncnois3oBanue 3aeKTpoHHON nudpoBoit moamucu (DLII) rapantupy-
€T IOPUINYECKYIO 3HAUUMOCTh IOKYMEHTA U 3aIMIIAET €0 OT HECAaHKIIMOHUPOBAHHOTO JOCTYIIA.

B-TpeTbux, nudpoBbie 10roBOphl CIOCOOCTBYIOT MOBBIMIEHUIO 3()()EKTUBHOCTH COTPYTHHYECTBA MEXK-
Iy 3aKa34MKOM M TOAPSTYMKOM. ABTOMATH3aIMsI pPyTUHHBIX ONepalnii, TAaKMX KaK COTJacoBaHUE JOKYMEH-
TOB, BeIEHHE OTYETHOCTH U OIUIATa, TI03BOJISIET COKOHOMUTH BPEMS U PECYPCHI.

Haxonen, nudpoBbie JOrOBOPBHI MOTYT OBITh MHTETPUPOBAHBI B PAMKaX Pa3IMYHBIX IIATHOPM.

B nanHOM KOHTEKCTE OTMEdaeM, uTo B KazaxcTrane mpofomkaroTes AMCKYCCHU BOKPYT mpoekTa Ctpou-
TENBHOTO Kojekca [14]. JlaHHBIN MPOEKT HampaBJIeH Ha MPAaBOBOE PErYIHPOBAHHWE W COBEPIICHCTBOBAHIIE
MeXaHU3Ma peann3aluy NOAPSAAHBIX NMPaBOOTHOLIEHUH. Ero BHenpeHue mpeamonaraeT co3naHue OamaHca
HWHTEPECOB MEKAY YYaCTHUKAMU YaCTHBIX U MyOJIMYHBIX MPABOOTHOIICHHH, B TOM YHCIIEe MEXK/Yy 3aKa3unKa-
MU U HNOAPSAYUKAMH, a TAaKXKe YCTpaHEHHE MPOOENOB M HEIOCTaTKOB, BBISBICHHBIX B TEKYIIEH HMpPaKTHUKE
MOJPATHOMN e TEIbHOCTH.

[ manpHeRero pa3BUTUS MOAPSIAHBIX OTHOIIEHUH B IM(PPOBOM (PopMaTe HEOOXOIUMO NPEITPUHSITH
LeJICHANpPaBIICHHbIE MEPhl KaK B 3aKOHOJATENbHOW, TaK U B OpraHM3allMOHHO-TexHU4Yeckol chepe. [Ipoe-
JCHHBIN aHaJIU3 [TOKa3all, YTO BaKHBIM ILIArOM SBJISIETCS 3aKPEIUICHUE Ha 3aKOHOJATEIbHOM YPOBHE IOHITUI
«uMpPOBOH JOTOBOP» U «IH(POBOE CTPOUTEIBCTBOY». 3aKOHOAATEIBFHOE OINPEelICHHE dTHX KaTeTOPHHA CO3-
JlacT MPOYHYIO0 OCHOBY sl 3(p(PeKTUBHOIO peryinupoBaHHs MOJIPIIHBIX OTHOmEeHHH. Kak mpumep, momo0-
HBII MEXaHM3M YK€ peann3oBaH B riaee 11-1 I'paxxganckoro mporeccyanbHOro kojekca Pecnyonmku Ka-
3axCTaH, I7le I€TaJbHO PErIaMEHTHPOBAaHbl OCOOCHHOCTH IEKTPOHHOTO CyI0NIpon3BoACTBa [15].

Ha ocHoBe BbIIIeyKa3aHHBIX 3aKOHOJATENBHBIX TIOJIOKEHIH HE00X0INMO CO3/IaHue CIICIMaTH3upPOBaH-
HOW rocyIapcTBEHHOW IM(POBOH miuaTdopMbl ISl PEryIMpOBaHHUS MOAPSAHBIX oTHoweHui. Takas miat-
(dopma 10JDKHA OBITH OPUEHTHPOBAHA HA WHTETPALIMIO BCEX YYACTHUKOB CTPOUTENIBHBIX MPOEKTOB, BKIIIOYAS
3aKa34MKOB, MOJIPSIYMKOB, CYOTIOAPSTYMKOB U TOCyAapcTBEHHBIE opranbl. Eciu B Oynymiem OyaeT mpuHsT
CTPOUTENBHBIN KOJIEKC, IaHHBIE MTOJIOKEHUSI MOTYT OBITh HHTETPUPOBAHBI B €70 CTPYKTYPY.

BBenenne nanHoi minaT¢opMbl O3BOJIUT YCTAHOBHUThH €AMHBIE CTAHAAPTHI B3AaUMOACHCTBUS VIS BCEX
YYAaCTHUKOB TOJAPSIHBIX MPAaBOOTHOIIEHHH. DTO CO34aCT BO3MOXHOCTH OCYLIECTBIISITH MOHUTOPHUHI XO/a
CTPOUTENLCTBA B PEXKUME PEATLHOTO BPEMEHH, OCYIIECTBIISATh HaJIEKAIM KOHTPOJIh Ka4eCTBa BBITIOHSIE-
MBIX paboT, a TAKXKe CBOEBPEMEHHO BBIIBJIATh U YCTPAHATH BO3HHUKAIOIIME HepocTtaTku. Kpome Toro, aBTo-
MaTH3aLusl MPOLENyp, TAKUX KaK COIIacOBaHME JOKyMEHTauuu, (JOpMUpPOBaHWE OTYETHOCTH U KOHTPOIb
COOJTIOJICHUSI TEXHHYECKHX TPeOOBaHUi, OyeT CIIocOOCTBOBATh 3HAYUTEIFHOMY COKPAIEHHIO BPEMEHHBIX
3aTpar ¥ MUHUMH3AIUH PUCKA OIUOOK, YTO, B CBOIO 0YepE/ib, TOBBICUT 3()(HEKTHBHOCTD CTPOUTEILHOM JIes-
TEJIBHOCTH.

[Ipu sTOoM oTMeuaeM, uTo nUPOBOIA JOTOBOP caM Mo cebe He 00JIaaeT JOCTATOYHON (YHKIIMOHAIb-
HOCTBIO JIISl BHITIOJTHEHUS BCEX 3aJ1a4, CBSI3aHHBIX ¢ mupoBU3aImell NoApsIHbIX oTHomIeHu. Ckopee, oH
npeacTaBisieT cOOOH OJMH U3 KITIOYEBBIX AJIEMEHTOB 0oJiee IHPOKOH HH(pacTpyKTypbl — LH(POBOI miat-
(dbopMbl U1 ynpaBieHus] NOAPSAHBIMU mpoeccamu. Kak Mbl yxe oTMeuanu paHee, IM(POBOIA 10TOBOD sIB-
JISIETCSL DJIEKTPOHHBIM aHAJIOTOM TPAJIUIIMOHHOTO OyMaXKHOTO JIOTOBOPA, aJIalTHPOBAHHBIM JIJIsI KCIIONT30Ba-
HUS B HUPPOBOH cpere.

B kauectBe ycremHoro npuMepa HU(POBU3AIMHM HOAPSAHBIX OTHOIIEHWH MOXKHO HPUBECTU OINBIT
Cunranypa, rae ¢yakinuonupyer cucrema CORENET (Construction and Real Estate Network). Jlannas
crcreMa, Bo3riaBisieMas MUHICTEPCTBOM HAIIMOHAILHOTO Pa3BUTHS U peaiu3yemasi YTpaBIeHHUEM CTPOU-
TENbCTBA B COTPYAHUYECTBE C TOCYIAPCTBEHHBIMH M YAaCTHBIMH OpPraHM3alUsIM{, 00ECICUYUBAET MOJIHYIO
nudpoBuzanuio ymnpasieHus crpoutedbHEIME Tpoektamu. Cuctema CORENET oxBaTeBaeT ciemyromntue
KJIIOYEBbIE HAIlPABJICHHUS:
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- DIeKTpOHHOE MOJIY4YeHHE Pa3pelIeHNH Ha CTPOUTENBCTRO;

- YmpaBieHue I0roBOpamu;

-  MOHHUTOPHUHT BBIIOIHEHUS CTPOUTENIBHBIX PaldoT;

- TloaxmoyeHre BceX yYacTHHKOB, BKIIIOUAs 3aKa3YMKOB, OAPSAYUKOB, CYOIIOAPSIIYMKOB U TOCYyAap-
CTBEHHEBIE OpraHsl [16].

Kpome Toro, Cunramyp cran omaHOW W3 HEPBBIX CTPaH, IAe 0043aTENbHBIM 3JIEMEHTOM CTPOUTEIHHOM
OTpACIM CTAJIO MCIOIb30BaHUE TEXHOJIOTUI MH(POPMAaIIMOHHOTO MoeaupoBanus 3aanuii (BIM — Building
Information Modeling). Buenpenne BIM oTkpbiBaeT mnpoKkrue BO3MOKHOCTH ISl ONTUMHU3AIMN CTPOUTEIb-
HBIX IIPOLIECCOB, B YaCTHOCTH:

- ABTOMaTH3aIMsl IPOSKTUPOBAHUS, YTO 3HAYUTEIBHO COKpAIAeT BPEMEHHBIE 3aTPaThl U MOBBIMIAET
TOYHOCTH Pa3pabOTaHHBIX TPOEKTOB;

- Co3panne nudpoBoil MOAENH 31aHUS, AOCTYIHOM Ul BCEX yYaCTHUKOB IIPOEKTA, BKIIKOYAs 3aKa3-
YHMKOB, HOAPSAYUKOB, HHXEHEPOB U apXUTEKTOPOB, YTO O0ECICUNBACT €OUHBIM HCTOYHUK MHGPOPMALUHN U
MUHUMH3UPYET HEJOpa3yMeHHUs;

- IlpenoTBpamenrie ommOOK ¥ KOH(IMKTHBIX CHUTYyallMid Ha JTare IUIaHUpOBaHUs, Onarojaps BO3-
MO>KHOCTH BU3YyaJIM3allli U MOJEIMPOBAHMS BCEX MPOLIECCOB 0 Hayasla CTpouTenbeTsa [17].

BHenpenue HHTErpupOBaHHON CHCTEMBI, OXBAThIBAIOIIEH BCE 3TaIlbl )KU3HEHHOTO LIUKJIA CTPOUTENIHCT-
Ba, MOTJIO OBl CYIIECTBEHHO MOBBICHTH 3(PEKTUBHOCTh CTPOUTENLHON oTpacnu B Pecnybnuke Kazaxcran.
Taxkas cucrema obecrieurBana Obl KOHTPOJIb 38 UCIIOJIHEHHEM JOTOBOPHBIX O0S3aTENbCTB HA KaXKA0M 3TaIe
— OT IPOEKTUPOBAHUS 10 CTPOUTENILCTBA U BBOJA OOBEKTOB B SKCIUTYaTaLHIO.

®dukcarys Bcex NEeHCTBUM YYaCTHUKOB CTPOUTEIILHOTO mpoiiecca B udpoBoM Gopmare mo3Bosuia Obl
MUHHMMHU3UPOBATh PUCKH HETOOPOCOBECTHOTO MCIIOIHEHHUS JOTOBOPOB, a TaKXKe CIIOCOOCTBOBaja Obl onepa-
TUBHOMY pa3pelleHHI0 CIIOPHBIX cuTyaruil. UHTerpamms Takoil cuctemMsl ¢ paboTol TOCYIapCTBEHHBIX Op-
TaHOB YIPOCTHJIa ObI MOHUTOPHHT CTPOUTENIBHOM JNEATEILHOCTH M o0ecrieunia Obl ONEPaTUBHYIO PEaKIIUI0
YIIOJTHOMOYEHHBIX OPTraHOB Ha BBIABJICHHBIE HAPYIICHHUS.

ITpu 3TOM BaXKHBIM ACIEKTOM SIBJISIETCS] AOCTYHMHOCTH JAaHHOM IIAaT(OpPMBI I BceX CyOBEKTOB CTPOU-
TEJIHHON JAESTeTbHOCTH, BKIIIOUasl KPYIHbIE CTPOUTENbHbIE KOMITAHUH, MaJIblii OM3HEC, YaCTHBIX 3aCTPOMIIH-
KOB U TOCY/JapCTBEHHBIC CTPYKTYpbl. Takoi moaxoa oOecreuuT paBHBIC YCIOBHS JJIsi BCEX YYACTHUKOB
pBIHKA ¥ OyZeT crocoOCTBOBATH MPO3PAuyHOCTH U 3(P(HEKTUBHOCTH CTPOUTENILHOM NESTEIbHOCTH Ha TeppH-
topuu Pecrrybnuku Kazaxcran.

Obcyoicoenue

Pe3ynbraThl IpoBeIEHHOTO HCCIIEIOBAHMS IEMOHCTPUPYIOT BHICOKYIO aKTyalbHOCTh M HEOOXOAUMOCTD
BHEJIPEeHUsI NU(POBBIX TEXHOJOTHHA B MPABOBOE PETYIUPOBAHHE CTPOUTENBHBIX IMOAPSIHBIX OTHOIIEHUHA B
Pecnyonuke Kaszaxcran. B kontekcTe ctpemurensHol nudpoBu3anyu Beex chep oOLICCTBEHHOHN XKHU3HH,
BKITIOYAsl MPaBO U SKOHOMHKY, UCIIOJIb30BaHKHE U(PPOBBIX JOTOBOPOB M aBTOMATH3UPOBAHHBIX IIaT(hopM
MpecTaBiIsieT co00 He TONBKO MEePCIEKTUBHOE HANPABIEHHE, HO W KIFOYEBOW WHCTPYMEHT JJIS MOBBIIIIE-
HUSA 3G(HEKTUBHOCTH M MPO3PAYHOCTH MOAPSTHBIX OTHOMEHNH. OTHAKO MX YCIIeNTHAs UHTETPaIrs B PaBO-
BYIO ¥ 3KOHOMHYECKYIO CUCTEMY CTpaHbI TPeOYeT JIETaIbHOTO aHATN3a U 00CYKICHHSI.

OnHUM 13 TTIaBHBIX aCTIEKTOB OOCYKIEHHS SIBIACTCSI OTCYTCTBHE B Ka3aXCTaHCKOM 3aKOHO/ATENLCTBE
YETKOTO ONpeNeIeHUs MOHATHI «IU(POBON TOTOBOP» U «LIUPPOBOE CTPOUTEILCTBO». DTH KaTeropuu, 0y-
nyun (QyHIAMEHTAILHBIMU JIISl TIM(POBU3AIUKM OTPACIH, OCTAIOTCS FOPUIMYECKH He3a(pHKCHPOBAHHBIMH,
YTO CO3/aeT MPAaBOBYIO HEONPEAeNeHHOCTh. BBeeHne 3TUX MOHATHI Ha 3aKOHOJATEIHHOM YPOBHE TIO3BO-
JIUT YCTaHOBUTH €IMHBIE CTAHJAPTHI JJI1 YYACTHUKOB CTPOUTENBHBIX MOAPSAAHBIX OTHOLIEHHWH, YIPOCTHTH
MIPOIIECCHI 3aKJIIOYEHUS] M MCIIOIHEHHUS JOTOBOPOB, a TaKK€ MUHUMH3UPOBATh PUCKH, CBA3AHHBIE C MPaBO-
BBIMH NPOOeTaMu.

He meHee BakKHBIM BONPOCOM SIBIISIETCS CO3IAaHME WHTETPUPOBAHHOM HHMGPOBOW IIaTdOpPMBI s
ynpasieHHS NOAPSAHBIMUA OTHOIIEHUsIMH. Takas miardopma, OyIydd LHEHTPATbHBIM JIEMEHTOM LU(POBH-
3aliy CTPOWTENHHON OTPACHH, JOJDKHA BKIIFOYATh WHCTPYMEHTHI I 3aKIIOYCHHS, UCTIOJIHEHUSI U MOHUTO-
pUHTa JOrOBOPOB, a TaKXKe I KOOPAMHALIMN BCEX YUYACTHUKOB CTPOUTEIBHOTO IpoIiecca.

Eme omHuM acmekToM OOCYXICHHMs SIBIISIETCS HEOOXOAMMOCTh MOJEPHHU3ALMM HOPMAaTHBHOM 0a3bl B
00JacTH CTPOUTENBHBIX CTAHAAPTOB M TEXHHYECKOTO PETYINPOBaHMs. BKitoueHrne TpeOOBaHMA K HCIIOIb30-
BaHHUIO TEXHOJIOIHH HHGOPMAIIMOHHOTO MojaeaupoBanus 3aanuii (BIM), kak 3To yke celaHo B psae CTPaH,
CHOCOOCTBYET MOBBILICHUIO KA4eCTBa MPOCKTUPOBAHMS U COKPAIICHUIO PUCKOB Ha CTaJH CTPOUTEILCTBA.
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Buisoowt

HUccnenoBanue moaTBepAuio, yTo Hu(poOBU3aLMs IOAPSAHBIX OTHOLICHUH B CTPOUTENHHOH OTpaciu
Pecny6nuku KazaxcTtan siBiseTcsl HE TOJIBKO aKTyalbHBIM, HO M HEOOXOAMMBIM HalpaBieHHEM AJISI TIOBBI-
LICHUS TPO3PAaYHOCTH, IPPEKTUBHOCTH U YCTOWYMBOCTH BCEH OTpaciu. AHAJIM3 HOPMAaTUBHO-TIPABOBOH Oa-
3bl, MEKAYHAPOJHOI'O OIbITA U INPAKTHUECKOIO NMPUMEHEHUS HU(POBBIX TEXHOIOTUH B CTPOUTEIBHBIX MPO-
eKTax I0Ka3aJl, KaK CUJIbHBIE CTOPOHBI, TaK U CYIIECTBYIOIIKE Oapbepbl, TPEOYIOIINE PEILICHHUS.

[lepBbiM 1 HamboJiee Ba>KHBIM BBIBOJIOM SIBIISIETCS HEOOXOIUMOCTH pa3pabOTKU M BHEIPEHUS] YETKOU
HOPMAaTHUBHO-TIPABOBOH 0a3bl, PETyIUPYIOUIeH MCIONB30BaHNe HU(POBBIX JOrOBOPOB. B neiicTByromem 3a-
KoHozaatenbcTBe PecyOnuku Kazaxcran oTCyTCTBYeT OIpefeNieHHe TaKUX KIFOUEBBIX MOHATHH, Kak «uug-
POBOIl 1OrOBOP» M «CMAPT-KOHTPAKT», YTO CO3JACT MPABOBYIO HEONPENENEHHOCTb. Iyl yCTpaHEHHS 3THX
npo0eoB TpebyeTcss MoJepHHU3aNUs CYIIECTBYIOUIMX HOPM U UX JOMOJHEHUE C YYeTOM COBPEMEHHBIX UG-
POBBIX peanuid. [IpumepoM MOXKET CIIy>KUTh OIIBIT CTpaH, Takux kak CuHramyp, rae nudposuzanus noapsia-
HBIX OTHOLUCHHMH PEryIupyeTcsl CHeUHAIbHBIMU 3aKOHAMHM, YTO 3HAYMTEIBHO OOJIErdaeT MX BHEIAPEHHE U
UCIIOJIb30BaHMUE.

BTopbIM Ba)KHBIM aCIEKTOM SIBIISIETCSI HEOOXOJMMOCTh CO3JJaHUs €JMHON MHTErPUPOBaHHOH IaTdop-
MBI JUIS YIPABJICHUS] CTPOUTEIbHBIMH NIPOSKTaMU. AHaJIN3 MEKAYHAPOIHOTO OIBITAa TIOKA3al, YTO CUCTEMBI,
nonooHsle CORENET B Cunramype, o0ecrieurnBaiOT MOJHBIA IMKI YIPABICHUS MPOCSKTAMH, BKIIOYasi MO-
HUTOPUHT BBITIOJHEHUS PadOT, yIIpaBleHNE JOTOBOPAMH M MHTETPAIMIO BCEX y4acTHUKOB mporecca. B Ka-
3axCTaHe BHEAPEHHE TAaKOM IIaTGOpPMbI MOTIIO OBl CTAaTh KJIHOYEBBIM IIaroM Ha MyTU K UU(POBU3ALMU OT-
paciy, OZHAKO IJIs 3TOro HeoOXOAWMO 3HAa4YMTENbHOE (PHHAHCHPOBAHME, TEXHHYECKas MHPPACTPYKTypa U
CTaHIApTU3aLUsA IPOLIECCOB.

TpeTbuM BBIBOAOM SIBIISICTCS BBICOKAsl 3HAYMMOCTb BHEIPEHHUS! COBPEMEHHBIX TEXHOJIOTHH, TaKUX Kak
nH(popMaImonHoe MoenupoBanue 3naanii (BIM) u cmapt-kouTpakThl. Mcnons3oBanne BIM ciocobcTByer
COKpAIllEHHIO BPEeMEHHBIX 3aTpar Ha MPOEKTHPOBAaHKUE M MPEJOTBPAIICHUIO OIMOOK Ha dTanax IIaHUPOBa-
HUSL U CTPOUTENBCTBA, YTO OCOOEHHO aKTyaJbHO B YCIOBHSX KPYIHBIX HHPPACTPYKTYPHBIX MPOECKTOB.
CMapT-KOHTpaKThl, B CBOIO OdYepelb, IMO3BOJIIOT aBTOMATHU3UPOBATh HMCIIOJHEHHWE NOTOBOPHBIX 00s13a-
TEJNBCTB, CHW)Kasi PUCKH HEBBIMOJIIHEHHUS WK 3aaepikek. OJHaKO WX MpHMEHEHHe TpeOyeT MpaBOBOTO IMPH-
3HAHUSA U aJIalTalliy K CYIECTBYIOIUM HOPMATUBHBIM yCIIOBHSIM.

Takum 00pa3zoM, pe3ysbTaThl UCCIECAOBAHHS MOATBEPKAAIOT, YTO UU(POBU3ALMS HOAPSIHBIX OTHOLIE-
HUH B cTpouTenibHON oTpaciu Pecriyonuku Kasaxcran sBisiercs: cTparerndecKuM IPUOPUTETOM, CLIOCOOHBIM
CYIIECTBEHHO MOBBICHTh KOHKYPEHTOCTIOCOOHOCTh CTpaHbl HA MHUPOBOM ypoBHe. OJTHaKO yCIeNIHasi peau-
3alusl ATOM MHUIHMATUBBI TPeOyeT KOMILJIEKCHOTO IMOAXO/1A, BKIIOYAIOLIETO COBEPILIEHCTBOBAHUE 3aKOHOAA-
TEJIbCTBA, Pa3BUTHE TEXHUUECKON MHPPACTPYKTYpPbI, HOBBILICHNE KBAJM(PHUKALNK CIELHAINCTOB U rocynap-
CTBEHHYIO MOJJICP’KKY YYaCTHHKOB OTpaciii. BHenpeHne nupoBbIX JOrOBOPOB M CMapT-KOHTPAKTOB MOXKET
CTaTh OCHOBOM I YCTOWYHMBOTO M MPO3PAYHOTO Pa3BUTHS CTPOUTEIHLHOTO CEKTOPa, OTBEYAIOLIET0 BBI30BaM
1 POBOI SIOXH.
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O.T. OniMoB

Hudpasik maprrapasin Kazakeran Pecny0iukacbIHIaFbI MepAirepIik
KATBIHACTAPAbI peTTeyre dcepi

Makanaga mmdpielk maptrapaeiH KasakcraH PecrmyOnukackHAarsl KYpBUIBIC MEPIITepIiriH  KYKBIKTBIK
perreyre ocepi 3eprrenreH. KosjaHeicTarbl 3aHHaMara UUQPIBIK IMAPTTap MEH DICKTPOHIBIK LU(PIBIK
KoJTaHOaHbl, coHmaii-ak «Documentolog» CHSKTBI SMEKTPOHABIK KY)XKaT aiHaibIMbl ILIaThopManapbH
nmaifjanany MYMKIHIIKTepiH Koca alifaH/ia, OHBl 3aMaHayd LUQPIBIK TEeXHOJOTHWsIIapra OeiiMaey
KOHTEKCiHJe Tajmay >Kyprizinai. CuHramypAblH KYpBUIBIC HWHIYCTPHSCHIH LMQPIaHIBIPY CaJachIHIArbl
toxipubeci CORENET xyifeci Mmen BIM-mi MiHAeTTi maiimanaHy MbICATBIHIAA KapacThIPBUIALL. ABTOD
IUGPITBIK TEXHOJIOTHSIIApAbI, MBICAJIBL, KYPBUIBIC XK00atapbiH OackapyasiH HUQPIIbIK miaThopMantapbiH eHri3y
MepirepIiK KaThIHACTaparbl allbIKTHIKTHI, IPOLIECTEP Il OHTAHIAHABIPYIbI, IIBIFBIHAAPABI )KOHE TOyeKeIIep i
OapblHIIA a3alTyaBpl apTTHIPY YILIIH THIMI eKeHiH alTanpl. Lludprieik mapTrapasl OakbUiayAblH TEHJIECC3
JICHTeliH KaMTaMachl3 €Te OTBIPBIN, TAICBIPHIC Oepylli MEH MepAirep apachlHAAFbl BIHTHIMAKTACTHIKTHIH
THIMIUTICIH apTTBIpyFa BIKMAT eTeTiHl aram eTijmi. Herisri miemniM peTiHIe KYpBUIBICTBIH >koOanaymaH
Oacram maiifanmanyra JIeiiHr1 OapibIK Ke3eHIepiH KAMTHTHIH MEMIICKETTIK HHTETpalUsIaHFaH UPPIBIK
mathopMa Kypy koHe «HMGpIbIK MApTTh» KOca alFaHga, HUQPPIBIK KYPBUIBICTBIH TYXKBIPBIMIAMAJIBIK
anmapatblH 3aHHAMANBIK JeHreiine OekiTy ycbiHbUTaAbL. Ochbl miaToOpMaHbl €HTi3y KYKBIKTBIK Oa3aHbl
JaMBITYMEH, KYpBUIBIC ~CTaHAApTTapblH LUQPIBIK TEXHOJOTWsIapra OeHiMIeyMeH IKoHe caja
KaTBICYIIBUIAPBIHBIH ~ HUQPIBIK  CayaTTBUIBIFBIH  apTTBIPYMEH  KaTap, OKOHOMHUKAHBIH  IHQPIIBIK
Tpancdopmanuschl xarnaibiHaa KazakCTaHHBIH KYPBUIBIC CAJACHIHBIH TYPAKThI TaMYBbIH KAMTAMachl3 €Tyre
JKOHE OHBIH Oocekere KaOiIeTTUIITiH apTTRIpyFa MYMKIHAIK Oepeti.

Kinm ce30ep.: mMQpIBIK mapTTap, MEpAIrepiiK KaThIHACTAp, KYPBUIBIC calachl, U(PIaHABIPY, IEKTPOHIBIK
KyKar aifHalbIMBl, FUMapaTTapAbl akmaparTelk monenbaeyl (BIM), cmapr-mmaprrap, mudpiblk KypbUIbLC,
MdpnbIK miathopma, MeKTpoHIbIK Hudpiblk kKoartanOa (DLK), HOpMaTHBTIK perTey, aBTOMAaTTaHIBIPY,
KypbUibIC Kozekci, Ka3akcran PecryOnuKachIHBIH 3aHHAMAChI, KYPBUIBIC K00aIapblH 6ackapy.
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BnusiHwe unMdpoBbIX JOrOBOPOB Ha PerynupoBaHue ...

O.T. Alimov

The impact of digital contracts on the regulation of contractual relations
in the Republic of Kazakhstan

In the article is examined the impact of digital contracts on the legal regulation of construction contracts in the
Republic of Kazakhstan. An analysis of the current legislation was carried out in the context of its adaptation to
modern digital realities, including the possibilities of using digital contracts and electronic digital signatures, as
well as electronic document management platforms such as “Documentolog”. The experience of Singapore in
the field of digitalization of the construction industry is considered on the example of the CORENET system and
the mandatory use of BIM. The author emphasizes the prospects of implementing digital technologies, such as
digital construction project management platforms, to increase transparency, optimize processes, reduce costs
and minimize risks in contractual relationships. It is noted that digital contracts contribute to increasing the effi-
ciency of cooperation between the customer and the contractor, providing an unprecedented level of control. As
a key solution, it is proposed to create a state integrated digital platform covering all stages of the construction
life cycle, from design to operation, and to consolidate the conceptual apparatus of digital construction, including
the “digital contract”, at the legislative level. The introduction of this platform, along with the development of
the legal framework, the adaptation of building standards to digital technologies and increasing the digital litera-
cy of industry participants, will ensure the sustainable development of the construction industry in Kazakhstan in
the context of digital transformation of the economy and increase its competitiveness.

Keywords: Digital contracts, contractual relations, construction industry, digitalization, electronic document
management, Building Information Modeling (BIM), smart contracts, digital construction, digital platform, elec-
tronic digital signature (EDS), regulatory framework, automation, construction code, legislation of the Republic
of Kazakhstan, construction project management.
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