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The legal provision of military security of the Republic of Kazakhstan:
the comparative legal analysis

This paper is devoted to issues of the legal support for the sphere of military security in the Republic of
Kazakhstan. This research examines a signification and role of the legal acts in ensuring military security of
the Republic of Kazakhstan. The purpose of this research is to establish the effectiveness, interconnections,
pace of development and features of legal acts in the field of military security in strengthening the country's
security. In the conducting and studying of this research, various methods of analysis among them were the
analytical, historical, comparative and comparative-legal methods. After a comprehensive study of the Con-
stitution of the Republic of Kazakhstan, as well as military doctrines of the country, the author formulated the
conclusion that these documents play an important role in ensuring military security and regulating the sphere
of military service. At the same time, due to the current unstable geopolitical, economic and other
circumstances, the author proposes to continue working on issues of legal support in this direction to prevent
possible conflicts in the future, and also to protect the national interests of the Republic of Kazakhstan.

Keywords: Republic of Kazakhstan, national security, military security, legal acts, military doctrine Republic
of Kazakhstan, legislation, legal support.

Introduction

The comprehensive development of any state in equal relationships with countries in the international
arena and the safe well-being of citizens in this country directly depends on many areas that must be fulfilled
by the state. As it is known, when the Soviet Union collapsed and countries gained sovereignty, the Republic
of Kazakhstan immediately formed its legal system, institutions of public administration, ensured human and
civil rights, determined the directions of its foreign policy, and took independent steps in the field of
protection against external threats.

Having gained its sovereignty and becoming a member of the United Nations and other international
organizations, Kazakhstan faced new problems in foreign policy, defense and national security. Since the
dissolution of the existing Warsaw Pact Organization, NATO’s role has changed. At this point, there is a
need to actively intervene in the European security system by diversifying military ties in interests of our
country. Besides, the Republic of Kazakhstan, having renounced nuclear weapons, received guarantees of
reliability and territorial integrity of its border territory [1; 24]. Among ten principles of the Helsinki Final

* Corresponding author. E-mail: botagarin_ruslan@mail.ru
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Act, the principles of territorial integrity of states and the inviolability of borders stand out. These principles,
together with the principles of non-violence, are of particular importance for international relations. [2].

One of the basic objectives for Kazakhstan was to ensure security of the country, which has just gained
state independence, to be precise, the national security. Of course, not everything was formed at once in the
first years of our independence. However, if the country wants to embark on the path of sustainable
development, it should first solve the problems of military security, which is an integral part of national
security.

In this direction, we note that the following below mentioned legal documents have become and
developed the legal acts in the field of the military security. First of all, according to paragraph 2 of the
Declaration on State Sovereignty of the Kazakh Soviet Socialist Republic, it has been established that this
Republic undertakes obligations to preserve, protect and strengthen its national statehood. This provision
emphasizes the importance of measures aimed at ensuring the sovereignty and identity of the republic [3].
However, despite the adoption of a declaration of sovereignty, the settlement of the military sphere may take
some time for the young state. On the one side, the collapse of the Soviet Union, which just yesterday had a
great impact on the world as a political and military side, on the other hand, this was news not only for
Kazakhstan, but also for the post-Soviet republics, which were previously centrally controlled and gained
independence. However, for our country, we need to quickly come to our senses, ensure the security of the
state by communicating with the world community, and have a clear legal basis for further development.

This was later reflected in Article 16 of the Law on the State Independence of the Republic of
Kazakhstan. This Article played a key role in the development of the first legislative act relating to ensuring
the military security of our country. It points out that the Republic of Kazakhstan has the right to create its
own armed forces in order to protect its independence and territorial integrity, that the Republic
independently defines the order and conditions of the military service of its citizens, and resolves issues of
the deployment of troops, equipment and weapons in its territory [4].

In accordance with the law, military security is defined as a state of defence of the vital interests of the
individual and citizen, as well as of society and the state. This state is aimed at preventing internal and
external threats associated with the use or intention to use military force [5].

Although Kazakhstan became independent more than thirty years ago and military and national security
issues have been the subject of study by many military experts and jurists, systematic research in this area
remains relevant. Discussions concerning the legal regulation of military security are still necessary to
further develop and strengthen these aspects. This is due to the new world order, economic, political and
military activities and conditions taking place abroad, ecological disasters, man-made disasters demand a re-
examination of the directions of development of the states, the effectiveness of foreign relations, a level of
the security of their citizens and degree of the military well-being.

Currently, the Republic of Kazakhstan has developed and enacted a number of legislative acts
regulating military service, the legal status of servicemen and their social protection. These laws also cover
the organisation of military service in the context of ensuring national security, including aspects relating to
military security. Nevertheless, there is currently a number of important issues concerning inter-state
relations. These issues include the obligations that states and collective, regional or international
organisations have to fulfil under inter-state agreements. In addition, rethinking the views of scientists,
improving legislation and ensuring that legal norms in the military sphere comply with the Constitution of
the country, as well as studying complaints of interest to the state, have become pressing issues of our time.
The main aim of this study is to analyze and reveal their role in ensuring national security, continuity in the
regulation of military security by analyzing from a new perspective all the legislative acts adopted during the
years of independence and up to the present time to ensure the military security of the Republic of Kazakh-
stan, which is part of the national security.

Methods and materials

In order to differentiate the guiding legal acts in the area of the military security in the Republic of
Kazakhstan the comparative legal methods have been used. In the course of the research, the analytical
method was used for a detailed study of the fundamental documents. This concerns, in particular, the
Constitution of the Republic of Kazakhstan and the Declaration of Independence. Attention was also paid to
the national security legislation in the field of military security and the Military Doctrines of the country. The
historical and the comparable legal maintenance of consideration and in the study of the legislation before
and after gaining independence have been conducted in the study of the legal support of the military industry
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of the Republic of Kazakhstan. The research examined the laws, doctrines, agreements, acts of the interna-
tional organization aligned with the military service, military security as the scientific papers and research by
the foreign and domestic scientists.

Results

Currently, the issues of national security of our state are becoming more and more relevant. The
existing problems in the world, including conflicts between states, cataclysms, the natural disaster and
increased mirror migration of the foreign nationals, some peculiarities of military service of the countries,
cause necessity to revise and differentiate the issues of the national military security, the legislation in this
area, and entered into bilateral agreements.

The end of the 20th century was full of historical news for the world. The Soviet Union, we had been in
power for 70 years, disintegrated, and the countries that were part of it began to gain their independence and
develop as states that have chosen their own development path of a new nature.

The disintegration of the USSR, which was once a unified state, created a number of issues: what will
be the unified defense space, will the former military remain, or will the young states form their own
military? The well-known scientist K.S. Serikbayev mentions in his work the fact that there are many
opinions [6; 45].

As is known, the Republic of Kazakhstan also had to define its own development strategy and choose
the path of development. Kazakhstan, which once had a stockpile of nuclear weapons, became famous as a
country that followed the path of peaceful life, democratic and legal state in its development to enter into the
international relations and establish the equal relationships with other states. Of course, in addition to
establishing relations and forming a branch of state power, the main objectiveis to intensify the border and
provide the country’s security. Under the former Soviet Union, the formation of independent power
structures that were controlled from the center, establishment of legal order in the country, prevention of
possible external threats, including the legal regulation of the military sphere which guards the armed forces
of Kazakhstan from the internal and external threats, were urgent measures.

Understanding the importance of the current situation, the head of state takes a number of important
measures aimed at ensuring the national interests of the country, including military security. The decree of
the President of the Republic of Kazakhstan dated May 7, 1992 “About formation of the Armed forces of the
Republic of Kazakhstan” laid the legal basis for the military reform in Kazakhstan and work on the
organization of the armed forces of the state [7].

Then, the Military Doctrines of the Republic of Kazakhstan were adopted in 1993, 2000, 2011 and
2017. This document is a set of key principles concerning the military security of the state. It covers the use
of the Armed Forces and other military formations to prevent wars and conflicts. It also addresses the
obligations of the Republic of Kazakhstan under international agreements and the defence of national
interests. The legal principle of the Military Doctrine is, primarily, the Constitution of the Republic of
Kazakhstan, the international treaties to ensure the laws, military security and other normative acts of the
Republic of Kazakhstan, to which the Republic of Kazakhstan is a party. Legal documents in the area of
military security in our state, the ongoing reforms should increase the country’s military potential, contribute
to increasing and developing the level of protection of the national interests and ensuring the military
security of the Republic of Kazakhstan.

The Republic of Kazakhstans accession to the international treaties and documents in the area of
security corresponds to the main directions of military policy and military reforms pursued by the state [8;
30]. Its main purposes and objectives are directly related to a concept of the foreign policy of the Republic of
Kazakhstan for 2020-2030 [9] and the provisions of the Military Doctrine, of the Republic of
Kazakhstan [10].

Discussion

Based on a generally established concept, military security is the protection of the national interest of
any state and avoidance of external or internal treats. Many researchers support this definition. In particular,
Buzan B. argues that military security is about protecting the national interests of a state. He also emphasizes
the importance of preventing military aggression as a key aspect of this security [11].

Although, the basic definition of military security is the same or similar, and the concept itself has a dif-
ferent place in different legal acts in different countries. For instance, the meaning of military security is es-
tablished in the law of the Republic of Kazakhstan on national security as Type I, i.e. the national security in
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the Republic of Kazakhstan, except as defined by the military doctrine of the Russian Federation. This con-
cept is indicated in many legal documents, but the ultimate goal is to ensure the military security of the state,
as well as the fact that the country’s military doctrine is based on state policy and the Constitution, the laws
of the Republic of Kazakhstan and international treaties. The direct mention of this concept of military secu-
rity in the law, in our opinion, is of great importance.

An important condition for military security is the conclusion of agreements with international organi-
zations and neighboring states for mutual assistance, friendly relations and corporation. As part of this im-
portant measure, today our state primarily resolves issues in the border area of neighboring states and con-
cludes agreements on operations, the Collective Security Agreement (May 15, 1992). The military coopera-
tion agreement is the main guarantee of our military security in the future. To be specific, the Republic of
Kazakhstan first signed the treaty of friendship, corporation and mutual assistance which the Russian federa-
tion dated October 7, 1992, an agreement or non-proof freshen of the nuclear weapons and elimination | was
consequences of the emergencies with the United States of America on December 13, 1993, the treaty on the
military corporation, which the Russian Federation on March 28, 1994 and many other agreements related to
military security, such as the agreement on non-proliferation of nuclear weapons, strengthening of confi-
dence in the military sphere in the border area, and sign it agreements and memoranda.

In 2014, the First President of the Republic of Kazakhstan in his message to the people of Kazakhstan
“Kazakhstan’s path 2050: a single and common interest, a single feature” stated that the country’s national
security and its participation in solving global and unique problems are the main objectives of the entire
country [12].

The legitimacy of these documents, all the provisions in the field of military security in force on the ter-
ritory of the country, is the proper result of the implementation of the main objectives on the way to creating
the basic principles specified in the Constitution of the Republic of Kazakhstan: a legal, democratic, secure
and secular society.

The main purpose of any state is to counter a military threat on its territory. For this purpose, the state
must have an appropriate state body to organize, manage and develop the affairs of such a direction. To this
and, on July 13, 1992, the president of the country signed the decree “On organization of estate security
committee of the Republic Kazakhstan”. The functional responsibilities, of the special service are clearly
defined here.

Taking into account the new objectives and instructor of the committee, which had to deal with military
Security issues in the early years of independence, the Military Intelligence Department, the General De-
partment of Border Troops, the General Department of Government Communications, and their subordinate
troops were created. Normative acts were brought into compliance which the requirements of the Law and
the duties assigned to the NCS.

The Ministry of Defence of the Republic of Kazakhstan was developed by the Presidential Decree dated
May 07, 1992. This structure is the body directly regulating and responsible for the military sphere, military
security issues in the country.

It is known that the Republic of Kazakhstan has formed its own military policy, carried out military re-
form in the field of military security, adopted military doctrine, and contentious to develop [13; 61].

We fully agree with Zh.H. Akhmetov’s opinion on work in the sphere of ensuring Kazakhstan's military
security, which states that “despite the significant objective and subjective difficulties of the process of crea-
tion and military reform of the Armed Forces, other troops and military formations, which is taking place
within the state building and search for ways to develop the country, we are able to manage these processes
sufficiently and maintain their combat readiness” [14; 6].

The main document forming a significant direction in insuring security in the country within the state
defence is a military doctrine of the Republic of Kazakhstan. The military doctrine is to prevent wars and
treats, conflicts to ensure the military security of the state, the application of the military structure in the
country, the Armed forces of the Republic of Kazakhstan other troops and military formations to fulfil the
international organizations and national interests of the Republic Kazakhstan.

The Republic of Kazakhstan has already adopted several military doctrine to ensure military security.
Over time, relations between states, the geopolitical situation, the new piece development, and measures to
ensure military security have changed.

The opinions of scientists about the first military doctrine in Kazakhstan differ. Scientist A. Kusmanuly
notes that the military doctrine in 1993 was not successful, i.e. it was a format based on the previous Soviet
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approach. It also could not form the economic, political, scientific, technical, social and the military strategic
system [15; 56].

The author’s view expressed above is mostly correct, but we can partially agree with it. After all, Mili-
tary Doctrine in 1993, during the formation of our country as an independent state, has its impact on for-
mation of the system for ensuring of the military security. As it is known, the Military Doctrine in 2000 was
adopted on the basis of the first Military Doctrine, and is in the nature of continuity. There are several factors
that lead to the adoption of this doctrine: concretization of national interests in the life of the state, including
in the military sphere, based on changes that arose on the way to the formation of a legal and democratic
state.

In this regard, Bakaev L. emphasizes that the military doctrine of the Republic of Kazakhstan is orient-
ed towards defensive strategies, strictly complying with the UN Charter and international legislation [16;
45]. This means that the military doctrine adapts in accordance with the country's development and changes
in the global environment. Thus, it continues to evolve in response to new challenges and threats.

To this end, our state is clarifying key aspects of the National Security Strategy and the Military
Doctrine. It is also developing a number of legal acts that regulate joint actions with allied states to ensure
military security in the border area of the Republic of Kazakhstan. In addition, emphasis is placed on
organizing the country's defense in the event of threats and ensuring collective military security.

Scientist G. Dubovtsev substantiates his point of view, considering this doctrinal position as an im-
portant step in ensuring the military security of the state. He emphasizes that this provision is the basis for
strengthening the country’s external security. Moreover, the new normative act opens up prospects for im-
proving the military organization at the state level [17; 105].

In this direction, M.A. Samatov compares the adopted Military Doctrines and notes that their structure
changes with each new document adopted. Specifically, the military doctrine of 2007 had a separate
“International military corporation” section, while in the subsequent military doctrine of 2011 the side
section was included in the “Basic Rules” section, in the Military Doctrine of 2017 the “International
military corporation” section was expanding the participation of the Republic of Kazakhstan in ensuring of
the international security” included in the section [18; 17].

Based on the military reforms made in the country, a military organisation and real community have
been developed, and included the Armed Forces, military structures, traps and bodies. Here the Armed forces
are the only provider of military security in the country. The peace time includes the country’s military
administration bodies, special forces, the rear, military schools and the military institutions. Time of the war
includes the internal security troops of the Ministry of Internal Affairs, border troops of the National Security
Committee. National Guard, territorial and civil defence structures. Thus, it can be concluded that provisions
of the Military Doctrine cover the basic duties of the above-mentioned institutions and bodies to ensure the
military security [19; 33].

Conclusions

The military policy of the state and military security of the state are interrelated concepts in the peaceful
life of the country. Based on the military doctrine, military policy of the Republic of Kazakhstan is targeted
to develop the system of the international relationships where the value of the military force is minimized.
Conflicts will be resolved between states, social groups and peoples using the diplomatic and political, eco-
nomic, informational, legal and other non-military means [20]. The basic directions adopted in the country in
the new military doctrine in the Republic of Kazakhstan do not set any state as an enemy. The Republic of
Kazakhstan strengthens its security in foreign policy and the military sphere. Kazakhstan is based on the
principles of creating friendly peaceful relations with neighboring countries, their further development, for-
mation of joint activities and establishment of partnerships [21; 40].

Nevertheless, if we are talking exclusively about disputes, the inappropriate documents relating to the
military security of the Republic of Kazakhstan clearly outline the objectives aimed at achieving a peace
agreement. These documents emphasize the need for peaceful resolution of international conflicts and the
renunciation of violence or the use of force. In addition, they stress the importance of optimizing the coun-
try's external military organization to prevent and deter military aggressions. Therefore, the above and un-
spoken principles must be observed in all legal acts adopted in the field of military security in the contractual
and interstate relations.

Points of the military doctrine adopted in the country that the Republic of Kazakhstan does not regard
any state as its adversary, in the military and political spheres, the military security of the Republic of Ka-
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zakhstan pursues a policy focused on establishing mutual corporation and friendly neighbourly relations
which other states, and in the event of international disputes, to peaceful resolve them.

It is stated that this will be resolved so as not to be the first to use military force in existing conflicts, in
order to strengthen the military organization of the country and to take effective measures to prevent the sup-
pression of military threats to the Republic of Kazakhstan.

These principles, as it is known, should be the basic principles that must be observed in any legal acts,
agreements in relations adopted in the area of the military security.

To date, the Republic of Kazakhstan has implemented some important measures in the military security.
The agreements have been concluded with neighbouring countries to establish borders, consolidated the
foundation of our country, peaceful coexistence and accession to the international legal documents.

In order to ensure military security, the Republic of Kazakhstan has resolved the issues of legal security
in the legislative framework regulating its Armed Forces, military equipment and management.

However, these steps were taken in connection with the current unstable geopolitical, economic and
other situations, the emergence of unexpected military conflicts between certain states, the prevention and
avoidance of potential conflicts, the desire to preserve the strategic importance of the country and protect the
national interests of the Republic of Kazakhstan. Thus, it is necessary to continue to address the issues of
legal support in the specified direction.

Thus, the scientific approaches and justifications studied and discussed above give us reason to
conclude that the Republic of Kazakhstan today in the field of its military security should constantly improve
and develop the solution of issues of legal support for the country’s military security by observing national
interests, establishing peaceful relations with neighbors and concluding treaties to ensure collective security
for the peaceful existence of citizens in the country. After all, only a clear military policy, clear legal
regulation and ensuring national security, including military, can guarantee the preservation of sovereignty
and the safe peaceful life of our country.

“Research was funded by Science Committee of Ministry of Education and Science of the Republic of
Kazakhstan (Grant No. AP22686829) ”
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P.b. borarapun

Kazakcran Pecny01MKachIHBIH 9CKePH KayINCi3MiriH KYKBIKTBIK
KaMTaMAachI3 eTy: CAJIbICTBIPMAJIbI-KYKBIKTBIK TAJIAQY

Maxkana Kazakctan PecrmyOnmkachlHIAFEl OCKEpH KayilCi3liK calachlH KYKBIKTBIK KaMTaMachl3 €Ty
MoceeepiH KapacTeIpyFa apHaiFaH. 3eptrey Oapeichinna Kazakctan PecnyOnukacsl 63 TOyemCi3NiriH aiFaH
coTTeH Oactanm OyriHre JeWiH KaObUINaHFaH MEMJICKCTTIH YJITTBHIK KayilcCi3miriHiH Oip Oemiri GobIn
TaOBUIATBIH SCKEPH KayilCi3miKTi perTeyre OaiIaHBICTBI JKOHE ACKepH cajlaHbl Oackapyna OacIIBUIBIKKA
IBIHATBIH KYKBIKTBIK aKTUIEpAIH MaHBI3Bl MEH peii KapacThIPBULABL 3epTTeyAiH MaKcaThl SCKEepH
KayilCi3[iK calachlHOAFbl KYKBIKTHIK AaKTUIEpAiH €N KayilcCi3miriH HeFaiTymarel THIMIUITIH, e3apa
OalTaHBICTAPBIH, KAJBINTACYBIH KOHE CPEKIICNIKTEPiH aHBIKTAy. 3epTTey KYMBICTApBIH KYPTi3y, 3epaeiey
Ke3iHJe Tajaay d[ici, TApUXH ’KOHE KOMITAPATHUBTIK SIFHHU CaJIBICTBIPMAJIBI-KYKBIKTBIK 9icTepi KOJIIaHBUIIBL.
ABTOp OYJI 3epTTeYi KYPTi3y Ke3iH/Ae eNMI3iH 9CKepU KayilCi3IiriH KYKBIKTHIK PETTey/e KOHE KYKBIKTBIK
KamTamachI3 eTyze OaciblibikKa ansiHaThiH Kasakcran PecnyOnukackiHbiy KOHCTUTYIMSICBIHA, 9p JKBULIAPHI
kaObi1nanran Kasakcran PecnyOsmkachlHBIH OCKepH TOKTpUHANApPbIHA, ©3re Jie KAayiNcCi3/ik calachlHIarbl
3aHHaMaJapFa JKYPri3UIreH TepeH FBUIBIMH i37€HIC HOTIKeCiHIe Oyl KyKarTap oCKepH Kayilci3mik
caJachlHIa, 9CKepPH KBI3MET CallaChlH PETTEyAe MaHbI3Ibl KY)XaT JIereH KOPBIThIHAbFA Kenai. COHbIMEH
KaTap, Kasipri TYpaKChI3 Te0CasCh, IKOHOMHUKAIBIK KOHE TaFbl 0acka /a jkarJaiapra OailmaHbICThI, KeHOip
MEMJICKETTep apachlH/a KYTIJIMETeH 9CKePH KAKTHIFbICTApAbIH OPBIH alybl, €11 YIIH CTPAaTEerusIblK MaHbI3bI
Oap Heri3i KypalTsH, OoNamaKTa BIKTUMAI Jay JKaHKalIapAblH alibH aiy, OonabipMmay, opke3 KazakcTan
PecnyOnukacel YITTBIK MyAJeNiepiH KOpFaIl Kajlly YIIiH O JIe aTaiFaH OarbITTa KYKBIKTBIK KAMTaMachl3 €Ty
CYpaKTapbIH JKaJFaCTBIPBII OTHIPYBI KEPEK JIETeH YCBIHBIC YKacal/ibl.

Kinm co30ep: Kazakcran PecmyGuukachl, YITTBIK KayilCi3fiK, 9CKEpH KayillCi3/iK, KYKBIKTBIK aKTiyiep,
9CKepH JIOKTPUHA, 3aHHAMa, KYKBIKTHIK KAMTaMachI3 eTy.

P.b. borarapun

IIpaBoBoe o0ecnevyeHne BOEHHO 0€30MaCHOCTH
Pecny0simkn Kazaxcran: cpaBHUTE/IbHO-IPABOBOI aHAJIH3

CraTesl TOCBSIIEHa PACCMOTPEHMIO BONPOCOB IIPABOBOTO O0ECIIEUEHHS BOEHHOH OE30IIacHOCTH B
Pecny6nuike Kazaxcran. B xoje uccneoBaHusl U3y4eHbl 3HAYEHHE W POJIb TPABOBBIX aKTOB, CBS3aHHBIX C
peryInpoBaHHeM BOGHHOH 0€301aCHOCTH, SABJISIOIIMXCS YacThbIO HAIIMOHAIBHON 0€30MacHOCTH roCy1apcTBa,
IPHHATHIX ¢ MOMeHTa obperenust Pecriyonukoii Kaszaxcran HezaBucumoct. Llenbio vccnenoBanus siBasieTcs
ompenenenne PpPEKTHBHOCTH, B3aUMOCBs3CH, TEMIIOB Pa3BUTHUS M OCOOCHHOCTEH MPABOBBIX AKTOB B
001acTH BOCHHOM 0€30MacHOCTH B YKpEIJICHHH 0e30IacHOCTH CTpaHbl. B Xxoze mccienoBaTenbeckoi paboThl
NPUMEHSUINCH CIIEIYIOIe METONbl: aHAM3, HUCTOPUYECKHH, KOMIIAPATHBHBIM, TO €CTh CPAaBHHUTEIHHO-
npaBoBBIe MeTOBL. B pesynbpTate BcecToponHero nzydenust Koncrurynnu Pecrryommukn Kazaxcran, BoeHHBIX
noktpuH Pecrry6mukn KazaxcraH, NpHUHATEIX B pa3HbIE IO/la, M MHBIX 3aKOHOAATENbHBIX aKTOB B 00IacTH
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6€30MacHOCTH, PYKOBOJCTBYIOIIUXCS MPABOBBIM PETryIHPOBAHHEM M MNPABOBBIM 00ECHEYEHHEM BOEHHOM
6€30MacHOCTH CTpaHbl TPH TPOBEJCHUM JAHHOTO HCCIENOBAHHS, aBTOP IpPHIIEN K BBIBOAY, 4TO 3TH
JOKYMEHTBI SBIAIOTCS BaXXHBIMH B O0JIACTH BOEHHOH 0€30MacHOCTH, B PETyIMPOBAHHU C(epbl BOMHCKON
ciryk0bl. BMecTe ¢ TeM, B CBSI3M C HBIHEIIHUMH HECTAOWJIHHBIMHU TCOIOJIMTUYCCKUMHA, SKOHOMHYECKUMU 1
IPYTMMH OOCTOSTENHCTBAMY, BO3HHKHOBEHHEM MEXIY HEKOTOPBHIMH TOCYJapCTBAMH HENPEIBHUJICHHBIX
BOCHHBIX KOH(JIMKTOB, aBTOp Ipe[iaraeT IPOAOJDKUTE pPaboOTy KacaTelbHO BOIIPOCOB IIPAaBOBOTO
obecriedeHys B IAaHHOM HallpaBJICHUH JUIS IPEAOTBPAICHNS] BO3MOXHBIX KOH(INKTOB B OyAyIeM, a Takke
3aIlUTHl HAI[MOHABHBIX HHTepecoB Pecybnukn KazaxcraH.

Kniouesvie cnosa: Pecriyonmuka Kazaxcran, HalmoHasabHas 6€300aCHOCTh, BOGHHAS! 0€30MIaCHOCTh, IPaBOBBIC
aKTbl, BOCHHAsI IOKTPUHA, 3aKOHOJIATEIbCTBO, IPAaBOBOE 0OECIeUCHHE.
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The Institute of the Commissioner for Human Rights:
history, modernity, prospects

The article is devoted to the study of topical issues of functioning of the institution of the Ombudsman for
Human Rights in the context of its historical development from the moment of its creation to the modern
period. The scientific research reveals historical prerequisites for the emergence and peculiarities of the
formation of the institution of the Ombudsman in the territory of Kazakhstan. Its role and essence from the
position of different points of view of scientists is revealed. The author conducts a detailed analysis of the
modern period of activity of the Ombudsman, paying special attention to the transformation of the institution
and strengthening of its significant positions in the legal field of our statehood. The purpose of this article is a
historical study of the development of the institution of the Commissioner for Human Rights in the Republic
of Kazakhstan and foreign countries, its modern interpretation and prospects for its further development. To
reveal the purpose of scientific research, various methods of scientific cognition were used, mainly: historical,
comparative-legal, empirical. As a result of the study, the author identified the main stages of development of
the institution of the Commissioner for the Protection of Human Rights. Positive trends in the development of
the institution of the Ombudsman are outlined. Recommendations aimed at rationalization of the national
legislation of the Republic of Kazakhstan, with the purpose of further prospects of strengthening the
effectiveness of the Commissioner for Human Rights and its human rights functions are given.

Keywords: history of ombudsman development, human rights protection, Commissioner for Human Rights,
ombudsman institution, defender, state, transformation of the ombudsman.

Introduction

The establishment concept of the institution about the Commissioner for Human Rights emerged in the
late 20th century and has undergone a prolonged evolutionary process. The historical transformation of this
institution has been directly tied to societal development and its social needs. Notably, one of the primary
needs of contemporary society is recognized as the protection of human rights and freedoms by the state,
along with protection from unlawful actions and decisions by government bodies. State policy in democratic
countries is focused on ensuring human rights protection, and this remains a priority direction in national
development.

According to Article 1 from the Constitution of the Republic of Kazakhstan, “the highest values are
human life, rights and freedoms” [1]. Accordingly, the state assumes the constitutional responsibility to cre-
ate conditions, guarantees, and mechanisms for human rights protection. The state's system for protecting
human rights includes institutional guarantees based primarily on state bodies and various human rights insti-
tutions at international, national, and regional levels. A significant role among these human rights institutions
belongs to the institution of the Commissioner for Human Rights (Ombudsman) whose key functions under-
pin the strengthening of democracy, the rule of law, quality governance, and the protection and restoration of
violated human rights from encroachments by government bodies and their officials.

The relevance of this research is due to the need for a comprehensive legal examination of the contem-
porary interpretation of the institution of the Commissioner for Human Rights through a historical lens, con-
sidering positive international experience and legal challenges related to its adaptation in the future devel-
opment of the Republic of Kazakhstan.

The purpose of this article is to explore the historical development of the Commissioner for Human
Rights in the Republic of Kazakhstan and foreign countries, its current interpretation, and the prospects for
its further evolution. To achieve this goal, the following objectives were set:
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- to identify the historical prerequisites for establishing the institution of the Ombudsman in Kazakhstan
and other foreign countries;

- to determine the historical stages of its development in Kazakhstan and globally;

- based on an analysis of foreign legislation and international acts, to develop practical recommenda-
tions for improving national legislation in the Republic of Kazakhstan regulating the legal status of the Om-
budsman.

The analysis of foreign and domestic legal literature in the field of research of the institute of the de-
fender of human rights showed the presence of monographs, periodicals, special literature, dissertations and
abstracts devoted to the topic of research. Among them are the works of: A.S. Avtonomov, V.V. Boytsova,
Zh.D. Bussurmanov, M.S. Bashimov, G. Zhangaliyeva, B.A. Zhetpishayev, E.N. Mukhitdinov,
A.B. Uzakbayeva, G.S. Kaliyeva, G.B. Karzhassova, S.S. Karzhaubayev, A.O. Shakirov and others.

However, the presence of research in this area does not diminish the importance and relevance of the is-
sues under consideration. Since, in our opinion, the realities of the current stage of modernization of the om-
budsman's institution in the Republic of Kazakhstan have not been sufficiently studied and require a greater
degree of scientific understanding for further popularization of the use of this mechanism in the field of hu-
man rights protection.

Methods and Materials

In conducting this comprehensive scientific study, the author employed general and specific methods of
scientific inquiry, including historical, comparative legal, formal legal, empirical, and other approaches.

The historical method allowed for an examination of the historical stages and periods of the Ombuds-
man's establishment and development in the context of global experience and within Kazakhstan. This meth-
od enabled a comparative analysis over time, demonstrating changes and continuity, as well as the influence
of these changes on existing legislation, thereby explaining the underlying reasons for the institution’s estab-
lishment. Comparative legal analysis and formal legal methods enabled a parallel examination of contempo-
rary models of the Ombudsman institution around the world with the one currently functioning in Kazakh-
stan. Empirical and statistical methods were applied in analyzing the practical experience and statistical data
from the reports of the Ombudsman to summarize specific results on the effectiveness of the national human
rights defender's activities.

The legal framework of the study includes the Constitution of the Republic of Kazakhstan, constitution-
al laws, legislative acts, presidential decrees of the Republic of Kazakhstan, subordinate regulatory acts, leg-
islative acts of foreign countries, and international acts that regulate the peculiarities of the legal status of
ombudsmen and human rights organizations. The empirical foundation of the study consists of materials and
information contained in the annual reports of the Commissioner for Human Rights in the Republic of Ka-
zakhstan.

Results

The results of the study on the genesis and evolution of the Ombudsman institution in foreign countries
highlight the following stages of its development: 1) The creation of the Ombudsman as an independent par-
liamentary oversight body; 2) The expansion of the number and types of Ombudsmen in global practice; 3)
The diversification of the Ombudsman’s functions and activities to address issues ranging from providing
assistance in legal disputes to resolving systemic issues and proposing changes to legislation and practices;
4) The formation of Ombudsman communities and associations at national and regional levels; 5) The adap-
tation of the Ombudsman’s scope and activities according to the specifics of each sector.

The author concluded that the institution was initially intended to focus on identifying government ad-
ministrative failures rather than on protecting citizens’ rights. As society evolved towards a more liberal or-
der, the realization of constitutional principles balancing power between the monarchy and parliament ena-
bled the Ombudsman to assume the role of a rights protector and mediator. This office became a crucial tool
and bridge between individuals and the state.

Despite its relatively short history in Kazakhstan, the institution has its brief past and a progressive pre-
sent. A review of available academic and monographic literature on the history of the Commissioner’s de-
velopment in Kazakhstan has led the author to conclude that the primary reasons for establishing the Om-
budsman included the enhancement of alternative rights protection mechanisms based on gratuity, accessibil-
ity, and independence from bureaucracy and influence by government bodies.
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The formation of the Ombudsman institution in Kazakhstan, from its inception to the present, has un-
dergone five main stages. The initial stage marked the inception of the idea of establishing the Commission-
er’s institution, which laid the foundation for the core principles and tenets of the Ombudsman’s activi-
ty (1993-1996). The second stage involved coordination and organizational efforts to prepare and develop
the regulatory legal framework (1997-2000). The third stage saw the adoption of the Presidential Decree
establishing the office of the Commissioner for Human Rights (2001-2002). The fourth, and longest, stage
was dedicated to finding Kazakhstan’s model for the institution, improving the regulatory framework, ad-
dressing legal inconsistencies, eliminating shortcomings in the Commissioner’s enforcement practices, and
aligning standards with international requirements, culminating in constitutional status recognition (2003—
2021). Now, a new stage has commenced, characterized by transformations, updates, and the introduction of
new competencies in the Commissioner’s activities, marking a shift in human rights mechanisms through
constitutional reforms and the adoption of the Constitutional Law “On the Commissioner for Human Rights”
in 2022 [2].

For the further development of legislation regulating the status of the Ombudsman, we propose the fol-
lowing: First, in Article 2 of the Constitutional Law “On the Commissioner for Human Rights” [2] it is sug-
gested to add one of the most significant principles of the Ombudsman's activities, namely “gratuitousness”,
as stated in para. 15 of the “Venice Principles” [3], which indicates the free provision of services by the Om-
budsman, i.e., upon the appeal of any physical, legal person, or non-governmental organization, they should
have free access to the Ombudsman and the ability to file a complaint without charge, for example, in the
Law of the Kyrgyz Republic “On the Ombudsman (Akyikatchy) of the Kyrgyz Republic”, Articles 10 and
11, para. 12 directly refer to the gratuitousness of the services provided, stating that an application or com-
plaint addressed to the state official bears no cost [4]. Polish legislation also stipulates in Article 10 that
complaints filed to the Commissioner are free of charge, and no fees are required for their submission [5].
This provision is absent in the laws of the Republic of Kazakhstan, which, in our opinion, might mislead or
discourage potential complainants.

Secondly, the current constitutional law does not clearly specify the range of subjects eligible to ap-
proach the Ombudsman. Since para. 13 of the “Venice Principles” states that the Ombudsman should re-
spond to “all general interest issues and public services, provided whether by the state, municipalities, state
bodies, or private organizations” [3], it would be reasonable, in our view, to amend Article 1 of the constitu-
tional law with such provisions. We believe that clarifying the range of entities will contribute to a better un-
derstanding of the sphere of the Ombudsman’s activity.

Thus, the presented results contain specific proposals for improving the status of the Ombudsman, pre-
viously unpublished and aimed at modernizing the national legal framework governing the activities of the
Commissioner for Human Rights in the Republic of Kazakhstan.

Discussion

The institution of the Commissioner for Human Rights (Ombudsman) worldwide emerged as a tool to
combat ineffective governance and has since become one of the distinctive features of a modern democratic
state. In legal literature, the legal nature and essence of the people's defender institution are explained from
various perspectives. Foreign scholar Martin U. in his research notes that the primary role of the Ombuds-
man lies in investigating violations by the administrative justice system and monitoring the fulfillment of
duties by government representatives in relation to the public [6; 17]. Renowned Russian scholar
N.Yu. Khamaneva emphasizes that the Ombudsman plays a crucial role among the bodies tasked with over-
seeing administrative functions and preventing potential abuses of power by state officials [7; 89].
D.E. Feoktistov offers an interesting view, suggesting that the essence of the institution be explained through
both classical and contemporary interpretations. According to Feoktistov, the classical concept reveals the
Ombudsman's affiliation with parliament and the exercise of indirect parliamentary oversight, focusing on
enhancing government accountability and ensuring the protection of rights [8; 15]. The modern interpretation
broadens the Ombudsman’s appointment authority beyond parliament to include senior officials, adding
greater scope for addressing rights violations and monitoring compliance.

The similarities among scholars’ viewpoints establish a scientific concept highlighting the Ombuds-
man’s key role in protecting and restoring violated rights from encroachments by state authorities, utilizing
all legally prescribed functions and tools.

To understand contemporary trends in the development of the institution of the Commissioner for Hu-
man Rights, it is essential to analyze the historical foundation of its formation. Some researchers suggest that
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the origins of rights protection institutions similar to the Ombudsman date back to ancient societies. For ex-
ample, in the Roman Empire, comparable positions included prosecutors, censors, and tribunes. In Ancient
Greece, there were officials known as archons-eponyms, while in ancient China, a position called the
Censorate was established. In the Ottoman Empire, “muhatasibs” held responsibilities analogous to those of
the modern Ombudsman [9; 22].

The prototype of the modern Ombudsman is considered the classical model that took shape in medieval
Europe, shaped by unique needs due to revolutions, reforms, and political changes in various countries.

In 1809 Swedish King Charles IX, in response to a deteriorating political climate and the unchecked au-
thority of officials, voluntarily relinquished some of his privileges and established Europe’s first Ombuds-
man institution, known as the Parliamentary Ombudsman. The King empowered the Ombudsman to oversee
law enforcement by administrative structures and to review complaints from Swedish citizens against gov-
ernment actions.

The King empowers him to supervise the execution of laws by administrative structures, as well as to
consider complaints from Swedish citizens about the actions of the authorities. However, it is important to
note that scholars studying the formation of the ombudsman institution disagree on the factors that prompted
its creation. For example, Professor A. Sungurov argues in his research that when the King of Sweden ap-
pointed the ombudsman, his main concern was not the protection of human rights, but rather improving the
efficiency of executive officials. Since with the help of complaints and reports from citizens, it became pos-
sible to evaluate their professional activities [10; 28]. We share and agree with the opinion of N. Yu
Khamaneva, who suggests that an important factor in the establishment of the ombudsman position was the
liberalization of social conditions in the early 19th century, which contributed to the introduction of constitu-
tional principles in Sweden. These principles were aimed at creating a balance of power between the monar-
chy and parliament, and the ombudsman served as one of the mechanisms for achieving this balance [11;
158].

After the break of century the institution continued to develop, spreading to other Nordic countries like
Finland (1919), Norway (1952), Denmark (1953), and Iceland (1988), adopting tasks and powers similar to
those of the Swedish model. Consequently, the Scandinavian countries are recognized as pioneers in estab-
lishing the modern Ombudsman institution. Among non-European countries, New Zealand was the first to
adopt this institution in 1962, followed by Poland in 1987 as the first socialist country. In the United States,
the Ombudsman Committee was established by the American Bar Association in 1967, with the first Om-
budsman elected in 1969. In Germany, a military Ombudsman was instituted in 1957, while in Canada and
the United Kingdom, the Ombudsman institution was legislated simultaneously in 1967. In France, the
Meédiateur law was adopted in 1973.

The Ombudsman role also gained popularity in post-authoritarian and post-colonial countries, such as
Spain with its “Justice Trustee” in 1975 and the “Defender of the People of Spain” in 1981, and in Argentina
with its “People’s Defender” in 1994. In Asian countries, Pakistan established the “Wafagi Mohtasib” in
1983, Japan introduced the role in 1981, Taiwan implemented the “Control Yuan” in 1992, and South Korea
introduced its Ombudsman in 1994. Georgia was the first among CIS countries to establish this institution in
1996.

Thus, it can be confidently stated that although the concept originated in Sweden and became a part of
the evolutionary progress of effective human rights protection mechanisms, it has transcended national bor-
ders and taken root in many countries, symbolizing a unique structural addition to liberal democracy. The
Republic of Kazakhstan was no exception, establishing the office of the Commissioner for Human Rights in
2002.

The historical prerequisites for the establishment of the current institution of the Commissioner in Ka-
zakhstan, as suggested by E.N. Mukhitdinov, were shaped by the demands of the era when Kazakhstan
gained independence after the collapse of the Soviet Union and the emergence of new independent CIS
countries. The evolving relationships between society and the state required a compromise and new tools of
mutual understanding, leading to the establishment of a human rights institution that would serve as a link
between government bodies and individuals [12; 16]. From a scientific perspective, A.B. Uzakbayeva, who
studied the formation of the Commissioner’s office in Kazakhstan and Russia, argued that its creation was
driven by the reorganization and restructuring of government mechanisms during “Perestroika” to find opti-
mal ways for interaction and distribution of authority among branches of government [13; 9].
M.S. Bashimov holds a similar view, emphasizing that the institution’s establishment expanded and
strengthened mechanisms for protecting citizens from bureaucratic excesses [14; 28]. We agree with the
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point of view of the Russian scientist N.Yu. Khamaneva, who considers the emergence of the ombudsman
institution in the world to be a consequence of mistrust of the authorities, the constant interference and influ-
ence of the authorities on the social processes of society [15; 115].

The historical development of the Commissioner for Human Rights in the Republic of Kazakhstan be-
gan with the ratification of the Paris Principles in 1993, recognized as international standards that outline the
fundamental principles national human rights institutions should follow [16]. Although the Paris Principles
do not carry legal obligations, they serve as a roadmap for national institutions to maintain fundamental in-
ternational standards, ensuring trust both domestically and internationally.

The following period was marked by significant political and social changes, culminating in the consti-
tutional recognition of human rights as the state's highest value [17; 29]. The official institutionalization of
the Commissioner for Human Rights in Kazakhstan occurred in 2002 with the adoption of the “Regulation
on the Commissioner for Human Rights” [18]. However, Kazakhstani researcher M.S. Bashimov conducted
a detailed analysis of this Regulation and noted that regulating the status of the Ombudsman through a regu-
lation rather than a law raises concerns regarding adherence to international standards [14; 10]. International
frameworks recommend that the legal status of the Ombudsman institution is clearly defined either in the
Constitution or in legislation adopted by legislative bodies.

Despite existing inconsistencies, the activities of the Kazakh Ombudsman were regulated by this regu-
lation for an extended period. As society's need for effective rights protection mechanisms grew, it became
necessary to further strengthen the Ombudsman’s position. Following extensive discussions and negotia-
tions, on April 20, 2019, the “Principles on the Protection and Strengthening of the Ombudsman Institution”
(Venice Principles) were adopted at the plenary session of the 130th meeting of the European Commission
for Democracy through Law [3]. Unlike the Paris Principles of 1993, the Venice Principles provide a specific
focus and set out fundamental standards, principles, and norms that the Ombudsman institution should ad-
here to in various contexts. In our view, the adoption of the Venice Principles provided a strong impetus for
further development of the Ombudsman institution.

The subsequent rationalization of the Ombudsman’s institution in Kazakhstan was marked by the adop-
tion of the law “On the Commissioner for Human Rights” on December 29, 2021 [19], which acted as a
“transitional” law and was in force for less than a year. Later, within the framework of democratic transfor-
mations, the head of state made an important decision to conduct a national referendum, a key task of which
was addressing urgent social issues and identifying a new path for the “New Kazakhstan”. On June 5, 2022,
the referendum took place, with a majority voting in favor of amendments to the state’s primary act. One
significant issue on the referendum aimed at elevating the constitutional status and role of the Commissioner
for Human Rights in Kazakhstan. Thus, a new constitutional provision, Article 83-1 [1], was introduced to
regulate the nature, guarantees, and immunities of the national Ombudsman. The head of state, adhering to
principles of aligning national legislation with international standards, subsequently decided to strengthen the
legislative framework by adopting a separate constitutional law “On the Commissioner for Human Rights”
on November 5, 2022 [2].

With this updated legislative base, the Ombudsman's powers have been substantially expanded. First,
the Ombudsman now has the right to appeal to the Constitutional Court on matters regarding the compliance
of regulatory legal acts with the Constitution, which significantly enhances the operational potential of the
Commissioner for Human Rights. Second, the process of enhancing the Ombudsman’s status has focused on
strengthening fundamental immunities, offering protection from both criminal and administrative liability,
except in cases of detention at the scene of a crime or the commission of serious or especially grave offenses.
Third, provisions exempting the Ombudsman from the obligation to testify underline the inviolability of this
position. Fourth, legislative measures have been taken to define accountability for any interference or ob-
struction in fulfilling the Ombudsman's lawful duties. Fifth, the Ombudsman has been granted legislative
initiative, allowing the submission of proposals to relevant state bodies for the development of draft laws in
the field of human rights protection. A crucial innovation is the appointment of the Ombudsman’s represent-
atives in every region, city of republican significance, and the capital, aimed at strengthening citizens’ legal
protections across these territories.

In our view, this initiative has enhanced the Ombudsman’s ability to fulfill duties effectively and ex-
panded citizens’ opportunities to defend their rights.

The 2022 constitutional reform and transformation of the Commissioner for Human Rights have yielded
positive results. Measurable indicators of the Commissioner’s activity and effectiveness include quantitative
(numerical) data on the resolution of complaints and citizen appeals, as reflected in the annual report.
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The published report for 2023 notes a record number of requests, in our opinion, this is explained by the
establishment of regional representatives in the regions, cities of republican significance and the capital.
Thus, the guantitative and qualitative indicators for 2022 and 2023 are as follows: Total requests received
2023 — 5776, 2022 — 3948; Explanations given 2023 — 4057, 2022 — 2801; Sent to competent authorities
2023 — 814, 2022 — 475; Applicants’ demands and requests were satisfied 2023 — 902, 2022 — 321 re-
quests, a significant increase in the number of requests and positive decisions is observed in dynamics. Re-
garding the essence of citizens’ appeals, in 2023 and 2022 the key provisions remain unchanged and are as
follows: the leading position in the number of appeals is occupied by complaints: against the actions of in-
vestigative bodies — 2023 (12630), 2022 (1152); disagreement with the court decision — 2023 (1149), 2022
(689); the rights of convicts — 2023 (838), 2022 (204); torture and cruel treatment — 2023 (165), 2022
(447); Next come appeals regarding the social rights and freedoms of citizens: the right to social security —
2023 (153), 2022 (104); the right to adequate housing — 2023 (121), 2022 (116); the rights of persons with
disabilities — 2023 (120), 2022 (27); the right to health protection — 2023 (47), 2022 (212); the right to
work — 2023 (288), 2022 (284); the rights of minors — 2023 (92), 2022 (79); women's rights — 2023 (11),
2022 (0); education — 2023 (38), 2022 (13); freedom of religion — 2023 (12), 2022 (18) [20].

Based on the statistical data of the report, we can come to the conclusion about the growing demand for
a human rights institute, despite its insignificant popularity among Kazakhstanis, since not everyone under-
stands the specifics of the institute's activities. In this regard, in the era of popularization of the use of digital
technologies and opportunities for disseminating information, we consider it extremely important to regular-
ly conduct explanatory work and disseminate information about the possibilities for citizens to seek help
from a national, regional or specialized ombudsman. However, despite the positive trends in improving the
status of the Commissioner and updating the legislative framework, there are still conflicts and gaps that re-
quire attention and elaboration. Proposals for further improvement of the legislative framework regulating
the activities of the ombudsman are reflected in the results of the study.

Conclusions

In conclusion, it is essential to recognize that the evolution of the Commissioner for Human Rights is
ongoing and represents a shift in the quality and extent of response to societal needs. Historically, the Om-
budsman position, initially established as a personal supervisory role, has evolved into a distinct institution
focused on protecting and restoring violated human rights against state arbitrariness and abuse of power. It is
critically important to ensure that this continuous development remains aligned with the core purpose of the
Ombudsman.

Through the historical analysis of the institution’s development in the Republic of Kazakhstan, five
main stages of its formation were identified. The first three stages, spanning from 1993 to 2002, laid the
groundwork for the inception, preparation, and adoption of the institution’s legislative foundation. The fourth
stage (2003-2021) was characterized by the search for a unique model that incorporated positive internation-
al practices, while adapting to Kazakhstan’s own national, cultural, and historical traditions. Since 2022, a
modern phase of institutional modernization has begun, strengthening the legal foundation, enhancing the
Commissioner’s status, updating competencies, and expanding the organization.

Each stage has contributed to positive development trends within the institution, fostering new opportu-
nities for its improvement.

Analyzing the research findings, it is evident that further development of the Commissioner for Human
Rights requires enhancements in national legislation to align with international standards. To achieve these
goals, it may be feasible to supplement Articles 1 and 2 of the Constitutional Law of the Republic of Ka-
zakhstan “On the Commissioner for Human Rights” with clarifications that specify the gratuity of the Om-
budsman’s services and define the participants within the legal relationships governed by the law, as outlined
below:

1) Article 1: “The Commissioner for Human Rights in the Republic of Kazakhstan is an official who
occupies a responsible state position established by the Constitution of the Republic of Kazakhstan to ensure
state guarantees for the protection of human and civil rights and freedoms, as well as their observance and
respect by state bodies, local governments, officials, and private organizations”.

2) Article 2: “The Commissioner for Human Rights in the Republic of Kazakhstan, in the course of
their activities, adheres to the principles of legality, justice, impartiality, objectivity, transparency, gratuity,
openness, and other principles enshrined in the Constitution of the Republic of Kazakhstan™.
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To enhance the productivity of the Ombudsman's activities, it is vital to develop a monitoring system
for citizens’ rights observance and complaints processing at the national and regional levels; to ensure great-
er transparency and accessibility of the Ombudsman’s work for citizens, including through various informa-
tional resources and public consultations on human rights protection issues; and to continuously enhance the
gualifications of Ombudsman staff and expand cooperation with governmental, non-governmental structures,
and public organizations.
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B.C. HUcabekoBa

AaM KYKBIKTAPbI :KOHIHAErT YK HHCTUTYThI:
TapHUXbl, Ka3ipri 3aMaHbl, NepPCNeKTUBACHI

Makana agaM KYKbIKTaphl KOHIHIEr! YoKUI HHCTUTYTHIHBIH KYPbUIFaHBIHAH OacTam Kasipri ke3eHre JeriHri
TapuXxy JaMybl TYPFBICBIHAH JKYMBIC 1CTEYiHIH ©3€KTi MoceselepiH 3epTTeyre apHanraH. FeutsiMu 3eprreyne
Kasakcran aymarblHZa OMOYACMEH WHCTUTYTHIHBIH Iaiia OOJIyBIHBIH TapUXM aJIFBIIAPTTAphl MEH
KaJIBINTacy epeKIIeNiKTepl KapacThIpbUIFa. FansMaapaslH opTYpil Ke3KapacTapbl TYPFBICBIHAH OHBIH Pei
MEH MOHI alllbUIFaH. ABTOP MEMJICKETTIH KYKBIKTBIK CaJlachl TYPFBICBIHAH HHCTUTYTTHI TpaHchOpManusIayra
JKOHE OHBIH MaHBI3JIbl YCTAaHBIMAAPHIH HBIFAWTYFa epeKile Ha3ap ayxapa OTHIPHII, OMOYICMEH KbI3METiHIH
Ka3ipri Ke3eHIHe erKei-TerKeni Taiaay Kypriseni. MakananbiH Makcatel — KP koHe 1eT enyeperi anam
KYKBIKTapBI KOHIHAETI YoKiJI HHCTHTYTHIHBIH AaMYyBIH TapUXU 3epTTeY, OHBI 3aMaHay! TYCIHIIPY KSHE OHBI
OaH opl JaMBITYy NepCHEeKTHBAIAPBIH aHBIKTay. FBUIBIME 3epTTeyNiH MakcaThH amly YINiH FBUIBIMH
TaHBEIMHBIH OpTYPJi: TapHUXH, CaJIbICTHIPMAIBI-KYKBIKTHIK, SMIMPHUKAIBIK 9JicTepl KONAAaHBUIABL 3epTTey
HOTIDKECIHIE aBTOp aJaM KYKBIKTapBIH KOpFay >KOHIHAET1 YOKII WHCTUTYTHIH JAaMBITYABIH HETi3ri
Ke3eHJepiH aHBIKTaAbl. OMOYACMEH HWHCTHTYTHIHBIH [IaMyBIHAAFBl OH YpAICTEP KepceTiireH. Anam
KYKBIKTaphI )KOHIHICT1 Y OKiJ KBI3METIHIH JKOHE OHBIH KYKBIK KOpFay (YHKIMJIapBIHBIH THIMALTITIH O1aH 9pi
KylIeTy Mmakcatbinna Kasakcran PecriyOnMKachIHBIH YITTBIK 3aHHAMACBIH YTBIMJIIBI €Tyre OarbITTallFaH
YCBIHBIMIAp Oepisi.

Kinm coe30ep: oMOyICMEHHIH JaMy TapHXbl, aJaM KYKBIKTapbIH KOpFay, AlaM KYKBIKTaphbl )KOHIHJET] yoKil,
OMOYJICMEH MHCTUTYTHI, KOPFayIIbl, MEMJIEKET, OMOYJICMEH TPaHC(OPMALUSICHI.

B.C. HcabekoBa

HNHCTUTYT YIOJTHOMOYEHHOI0 110 IIPaBaM 4YeJi0BeKa:
HCTOPHS, COBPEMEHHOCTb, MEPCHEKTUBBI

CraThsl TIOCBSIIEHA HCCIIEOBAHHUIO aKTyalbHBIX BOIPOCOB (DYyHKIIMOHMPOBAHMS MHCTHTYTA YIIOJHOMOYEH-
HOT0 T10 TIPaBaM 4eJI0BeKa B KOHTEKCTE €r0 HCTOPUYECKOTO PAa3BUTUS C MOMEHTA CO3/IaHusI O COBPEMEHHOTO
nepuoaa. B HaydHOM HuccleOBaHUM PACKPHIBAIOTCS UCTOPUYECKUE NMPENOCHUIKM BO3HUKHOBEHHS U OCO-
6eHHocTH (OPMHUPOBAHUS MHCTUTYTa OoMOyacMeHa Ha Tepputopun Kasaxcrana. PackpbIBaloTcs ero poib U
CYIIHOCTb C MO3WIMU Pa3HBIX TOYEK 3PEHUs yYEeHBIX. ABTOP MPOBOJHUT IOIPOOHBIH aHAIH3 COBPEMEHHOTO
neproja AESTeNbHOCTH OMOYICMEHa, yIemsist 0co00oe BHUMaHUE TPAaHC(HOPMAIH HHCTUTYTA U YKpPEIICHHs
€ro 3HAYNMBIX MO3UIMIT B TPaBOBOM II0JIE HAIIETO TocyaapcTra. Llenbio JaHHOM cTaThH SABIAETCS UCTOpHYE-
CKO€ HICCIIeIOBAHNE Pa3BUTHS MHCTUTYTa YIIOJHOMOYEHHOTO IO MpaBaM denoBeka B Pecmybmmke Kazaxcran
U 3apyOeXHBIX CTpaHaX, eT0 COBPEMEHHOE TPAKTOBAHME M MEPCIEKTUBHI €ro JanbHeiimero passutus. s
PaCKpBITHS LEH HAYYHOTO HCCIEJOBAHUS HCIIOIb30BAIKCH Pa3IMIHbIE METOIBI HAYYHOTO ITO3HAHUS, Mpe-
HUMYILECTBEHHO UCTOPUYECKHH, CPaBHUTENBHO-IIPAaBOBOM, smMnupudeckuil. B pesynbraTe uccienoBaHus aB-
TOPOM BBISIBJIEHBl OCHOBHBIE 3Tallbl PAa3BUTHS MHCTUTYTa YIIOJHOMOYEHHOIO IO 3alllUTe IIpaB 4YeJoBeKa.
O003HaueHBI MOJOKHUTENBHBIE TEHACHIMH B Pa3BUTUM MHCTUTyTa OMOyJcMeHa. [laHbl pekOMeHIaluu, Ha-
HpaBJICHHbIE HAa palOHAIM3AlUI0 HAlMOHAIBHOTO 3aKoHoJaTenscTBa PecryOmuku Kasaxcran, ¢ nensto
JaTbHEHIINX MEePCHEKTHB YCHIICHUS 3 (QEKTHBHOCTU IEITEIFHOCTH Y TOJTHOMOYEHHOTO TI0 TIPaBaM YeJIOBeKa
U €ro0 MPaBO3AIUTHBIX (QyHKIHIA.

Kniouesvie crnosa: ucropus pa3BUTHs OMOyACMEHa, 3alllUTa IpaB 4YeIOBeKa, YTIOJHOMOUYCHHBIH IO IpaBaM
YeJ0BeKa, HHCTUTYT OMOY/ICMEHa, 3aIIUTHHUK, TOCYAapCTBO, TpaHC(HOpMaIist oMOyICcCMeHa.
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AKTYyaJibHbIe IPO0JIEMbI 3aKOHOIATEJIBLHOT0 00ecnevYeHnst
3allUThHI PaB NpeANpPpUHUMATEIeH MPU OCYILEeCTBJIEHUHN IOCyJapCTBEHHOT 0
KOHTPOJIA ¥ Haa30pa B Pecnyoinke Kazaxcran

B crarbe nmpuBeneHs HEKOTOPEIE aKTyalbHBIE TEOPETHIECKHE U MPAKTHYECKIE IPOOJIEMBl HHCTUTYTOB TOCY-
JAPCTBEHHOTO KOHTPOJIS M Haa30pa B cepe npeanprHuMarenbeTa. Llens oOycinoBieHa TeM, 9TO HHCTHTYT
HpeIIPHHAMATENBCKOH AESITeNbHOCTH HAXOMUTCSI B COCTOSIHUM ITOCTOSIHHOTO Pa3BHUTHSA, B CBS3U C €M B 3a-
KOHOJATeNbHBIX aKTaX BO3HUKAET OONBINOE KOJUYECTBO MPOTHBOpedril. OCHOBHBIMU LENISIMH HAYyIHOH pa-
OOTEI SABIISIOTCS] TEOPETHIECKHIE BOIIPOCH MOHATHS, IPU3HAKOB U MIPUHIIUIIOB PEATH3aIN TOCYIapCTBEHHOTO
KOHTPOJS U HA/A30pa, a TakKe MPAKTHKA OCYIIECTBICHUS IEATEIbHOCTH TOCYJapCTBEHHBIX OPraHOB B yKa-
3aHHOM c(epe, CPAaBHUTEIEHO-TIPABOBON aHANIN3 MPUMEHEHHs JAaHHOTO IPaBOBOTO MHCTHTYyTa B PecmyOinke
Kazaxcran u B Mmupe. Ha ocHOBaHUM pe3ysIbTaToOB UCCIIEIOBAHUS ClEAyeT KOHCTaTUPOBATh, YTO Ul AeiicT-
BEHHOTO CTHMYJIMPOBaHMsI T'OCYIapCTBEHHBIX opraHoB PecmyOnmkm Kaszaxcran TpeOyercs ocymIecTBHTH
KOMIUIEKCHYIO MOJICPHU3ALUIO U IM(POBH3AIMIO X KOHTPOJBHBIX M HAJ30pHBIX (yHKumMil. [IpumeHeHne
WHHOBAIIMOHHBIX IU(POBBIX TEXHOJIOTHH B MPOIEAypax WACHTU(PHUKAINT U OLEHKH MPEINPUHIMATEIbCKUX
PHCKOB IIPU yUIPENKICHUN KOMMEPIECKO IesTeNbHOCTH, a TAK)KEe B MOHHTOPHHIOBBIX TIpoIieccax, 6asupyro-
MuXCst Ha MUQPOBBIX JAHHBIX, MPEAOCTABISIEMBIX CAMUMH XO3SHCTBYIOMUME CyOBEKTaMH, MO3BOJHT CyIIle-
CTBEHHO ITTOBBICHTH YPOBEHb TPAHCIIAPEHTHOCTH M PE3YIbTATHBHOCTH TOCYIAPCTBEHHOTO YIIPABICHUS B 9KO-
HOMMYECKO# cepe. B cTaThe paccMOTpEeHBI aKTyabHBIE TEOPETUIECKHE U MPAKTHIECKHE NPOOIeMbl HHCTH-
TYTOB T'OCYIapCTBEHHOTO KOHTpOJIS M Hajazopa B PecnyOimke KazaxcraH, ¢ akIEHTOM Ha peryJMpOBaHHE
IpeANPUHUMATENILCKON esTeIbHOCTH. OTMEUEHbl HeIOCTaTKU IIPAaBOBOTO PETYIHMPOBAHUS, BKIIIOYAs U30bI-
TOYHOCTb TPeOOBaHMI, OTCYTCTBHE YETKOTO ONpEeIeHHs HOHATHH U MEXaHN3MOB peaM3aliy, YTO CO3aeT
aJIMAHICTPaTUBHOE JaBIICHNE Ha OM3HEC M PHCKH KOppymIuu. PexoMeHmyeTcs BHEApPEHHE MHU(PPOBBIX TEX-
HOJIOTHH /I OLEHKH PHCKOB, MOHUTOPHHTA ¥ MOBBIICHUS TIPO3PAavHOCTH ympaBieHus. B pabGore mpemmo-
JKeHBl YHH(HUIIPOBAHHBIE TTOAXOIBI K PETTIAMEHTAINH IPOIEeAyp KOHTPONIS M HAA30pa, 9TO ITO3BOJIUT yCH-
JWUTH 3alIUTy NpaB NpeANpUHAMATENeH, YKPeNnTh 3aKOHHOCTh M CHU3UTH aJMHUHHCTPATHUBHBIE Oapbephl.
IMox4yepkuBaeTcs 3HAYMMOCTh COBEPLICHCTBOBAHUSI HOPMATHBHO-TIPABOBOW 0a3bl M Pa3BUTHUSI COBPEMEHHBIX
METOJIOB IPaBONPHUMEHEHUs Ul (HOPMUPOBAHUST KOHKYPEHTOCHOCOOHOH YKOHOMUUECKOH CPe/bl U YCTOHIH-
BOTI'0 TOCYIapCTBEHHOTO YIPaBJICHMUSL.

Kniouesvle cnosa: rocyapcTBEHHBIH KOHTPONb M HAA30p, NPEANPUHUMATENBCKAS JIEATENbHOCTD, IPOBEPKH,
HEKOMMEPUYECKHE OpTaHN3alnH, (PUHAHCOBAS ITOAEPKKA, HApYIICHNE 3aKOHA, TIPOM3BOACTBEHHBIN IpoIIece.

Beeoenue

Koncturynus Pecniyonuku Kazaxcran, npunsras Ha pecryOnukanckoM pedepenayme 30 aBrycra 1995
rojia, IpOBO3IJIANIAET TIpaBa W YeJI0OBEKa BO BTOPOM pasneie «YemoBek u rpaxkmanuny. [IyHkT 4 cratbm 26
Konctutynuu onpeaensier ¢cBoOoy NpennprHUMATENECKOW ESTEIbHOCTH KaK «KaXIblii MMEEeT MpaBoO Ha
CBOOOJY MpeIIpUHUMATENBCKON IesTEIbHOCTH, CBOOOAHOE UCIIONB30BAHNE CBOCTO UMYIIECTBA ISl JIH0OO0M
3aKOHHOM MPEANPUHUMATENBCKON JesiTeibHOCTh [1].

Anammzupyst  mHenue  C.A. ABakbsiHa, cJlelyeT OTMETHTh, 4YTO TIpaBO Ha  CcBOOOAY
MPEANPUHUMATENBCKON AEATEIBHOCTH SBISETCS OJHUM M3 OCHOBHBIX DJIEMEHTOB B IPaBOBOM CHUCTEME
PBIHOYHON SKOHOMHUKH. JlaHHOE€ T™paBO, OCHOBAHHOE HA CAMOCTOSATEIBHOM YCMOTPEHHMH JHIA U
MpoeCcCHOHANBEHOW aKTHBHOCTH, COCTABIISIET TMEPBOCTENICHHYIO POJIb B OOECIEYEHHH SKOHOMHYECKOTO
Pa3BUTHS W pealu3aliy MPUHIUIIOB CBOOOAHOTO pBIHKA. B mccieqyeMoM KOHTEKCTE MMOAYEpPKUBACTCS
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B.A. Capbacos, J1.T. )KaHy3akoBa, A.T. TeneybekoB

HEOOXOIMMOCTh YKPEIUICHHUS M 3aIlUTHI paBa Ha MpeIIpUHIMATENBCKYI0 CBOOOTY Kak (GyHIaMEHTaIbHOTO
(hakTOpa, CIIOCOOCTBYIOMIETO TMHAMHUYHOMY POCTY SKOHOMFKH ¥ ITOBBIIIECHHUIO 0JIar0COCTOSHUS OOIIECTRa.

[IpaBo Ha cBOOOAY HpEANPUHUMATENBCKON AEATEILHOCTH, OCHOBAHHOE Ha aBTOHOMHOM YCMOTPEHUH
CyObeKTa W ero TpPYyIOBOH aKTUBHOCTH, CIHOCOOCTBYET peaiu3alliyd NPHHLIUIOB CBOOOJHOTO pPHIHKA M
KOHKypeHLuH. PaccMmaTpuBaemoe mpaBo o00ecredMBaeT IOPUAWYECKHE TapaHTUH Ul OCYILIECTBICHUS
MPEeANPUHUMATEIbCKONH MHUIIMATHBBI, CTUMYJIUPYET 3JKOHOMUYECKUH POCT U MHHOBALIMOHHOE Pa3BUTHE.

B naHHOM KOHTEKCTE MOAYEPKHUBAETCA BEAyIIas pojb ATOrO MpaBa B (GopMupoBaHuU 3((HEKTUBHON
MPaBOBOH CHCTEMBI, MOAJCPKUBAIOIICH SKOHOMUYECKYIO TUHAMUKY M 3alIMIIAIONIEH HHTEPECH Y4aCTHUKOB
XO3AHCTBEHHBIX OTHOIICHHUH. Takum 00pa3oM, YKpEIUIEHHME HWHCTUTyTa CBOOOIBI HPEANPHHUMATENbCTBA
SBIISIETCS. NIPUOPUTETHOM 3afadeil Ul COBEpIICHCTBOBAHMS HAIMOHAJIBHOTO 3aKOHONATEIbCTBA U
obecrnieyeHusl CTAOMIIBHOCTH PHIHOYHOMAIKOHOMUKH [2; 752].

[IpaBoBoe perynupoBaHue HPEANOCHUIOK 3KOHOMMYECKMX OTHOLICHHMH Ha ypoBHe KoHctuTynuu
rocynapcTBa He SBJSIETCS OOBIYHBIM UM OOuienpu3HaHHBIM. KOHCTUTYIMHM HHOCTPaHHBIX TOCYIapCTB
MOKa3bIBAIOT JAOCTATOYHO Pa3JIMYHBbIC BHIBI, KOTOpPbIE, pa3yMeeTcs, MpUoOpeTaroT OJHHU OO0IIue 4epThl [3;
18].

W3yuyeHne MHEHUs] MbICIUTENIs] AOasi OTHOCUTENIFHO CBOOOBI MPENNPUHUMATENIBECKOW AEATEIbHOCTH
MO3BOJISIET 3aKIIIOYHUTh, YTO PHIHOK SIBIISIETCS MEXaHU3MOM, CYIIECTBEHHO BIUSIOIIUM Ha Pa3BUTHE peMecia
u nuddepeHImanio Tpyaa, a TaKKe rapaHTHPYIOIIMM CBOOOY MpeNpUHIMATEIECKOW aKTHBHOCTH.

ITo muenuto AGasi, MuCCHS KaXKIO0T0 IPEANIPUHUMATEIISI COCTOUT B CIIOCOOHOCTH TBOPUTH U HAIIPABIIATH
4acTh NOJY4YEHHOHM NpuObUIM Ha OJaroTBOPUTENbHBIE HYKAbl. lcciemyemoe NOJOXKEHHE OTpa)xaeT
(dyHIaMeHTaNbHbIC TPUHIMIIBL, aKTyallbHbIE JUII COBPEMEHHBIX CYOBEKTOB NpEANPHHUMATENbCTBA, U
NOA4EPKUBACT BAYKHOCTH OallaHca MEX/Iy JIMYHOM BBITOJ0H U COLHMAILHON OTBETCTBEHHOCTHIO [4; 3].

K OCHOBHBIM (YHKIHMSIM TOCYZAapCTBa OTHOCATCSI TOCYJapCTBEHHBIH KOHTPOJIb U HAA30D, LEIbI0 KOTO-
PBIX SIBJISIETCS BHIMOJIHEHHE QYHKIMHA ¥ 3a7ay [0 peann3alyyl NOJUTUKU rocyaapcTsa. B Hay4yHoil nurepa-
Type UMeeTcsl pa3Hasl TPAKTOBKA MOHATHH «KOHTPOJb» H «HAA30p». HekoTophie aBTOPHI CUUTAIOT, YTO TIO-
HATHSA TOKICCTBEHHBI IPYT ApYyry, Apyrue — pasinudart. K mpumepy, ecTb TOUKa 3pEeHHS PAaCCMOTPEHUs
KOHTPOJISI KaK OJTHOW 13 (PYHKIMH YIIPaBIEHUS COIITYMOM.

HanmzopHast cocraBisitonias sIBISIETCS CYKCHHBIM KOHTPOJIEM, NPH KOTOPOM O0BEM BMEIIATENLCTBA
OTPaHMYUBACTCSl TNPOBEPKOH 3aKOHHOCTH OCYLIECTBIIEMON JeATENbHOCTH. B oTiaMuMe OoT KOHTpOJ,
BKJIIOYAIOLIETO OLEHKY 1IeJIec000pa3HOCTH, Haa30p (POKycHpyeTcsi HCKIIOUNTENBHO Ha IPABOBBIX aCHEKTax
[5].

CyiecTByeT MHEHHE O TOM, YTO KOHTPOJIb — 3TO (JOpMa OCYLIECTBICHUS U TapaHTUPOBAHUS 3aKOHHO-
CTH, AESTEIBHOCTh KOTOPOI 0a3upyeTcs Ha BCTPEBAHUU B JIEATEIBHOCTh KAKUX-THOO OPraHOB WIJIM OpraHu-
3aluii MeToJIoM TpeOOBaHUs 00 YCTpaHEHWH HapYIICHUH 3aKOHHOCTH B OTIPE/IENICHHbIE CPOKU U CIIOCOOBI, a
TaK)Xe YCTpaHEHHE 00CTOATENBCTB, KOTOPhIE MOPOXKIAIOT JaHHBIE HapyIeHus [6].

Brinensiercst apyroe omnpezneseHue KOHTPOJIS Kak MPOBEPKU CUCTEMBbI BHYTPEHHEro XapakTepa M pac-
CMOTPEHHsI COOTBETCTBHUSI NMPUHLUIIOB JESTEIBHOCTH TOCYJAPCTBEHHBIX OPraHOB OIpPEIEICHHBIM NPUHIIN-
1am, KOTOpbIE OCHOBBIBAIOTCS Ha JIEATENLHOCTH TOJIUTHYECKIX MHCTHTYTOB, a TaK)Ke 0a30BBIX Hayaiax ro-
CY/IapCTBEHHOM MOJMTHKH M IEHHOCTSX obiectsa [7; 373].

Mamepuanst u Memoobl UcCIe008aAHUS

IlepBoe 3akoHOAATENHHOE 3aKPEIUICHWE WHCTHUTYTOB TOCYAAPCTBEHHOTO KOHTPOJIAI M Haa3opa 3a
MpeNPUHUMATENHCKON JieaTebHOCThI0 ObuT0 B 3akoHe PecnyOmuke Kazaxcran ot 31 suBaps 2006 romga
Ne 124111 «O yacTHOM TpeANIPUHUMATENBCTBEY, I/IE JIUIIb OJHOW HOPMOW PEryJlnpoBalIach NESTEIbHOCTh
WHCTUTYTOB I'OCYIapCTBEHHOT0 KOHTPOJIs 1 Haa3opa. Ctaresa 33 3akona PK «l'ocymapcTBeHHBIH KOHTPOIb U
Ha/I30p 32 JeSITENBHOCTHIO0 CyOBhEKTOB YaCTHOTO MPEIPUHIMATEIBCTBAY, T7ie OBUTN ONpeIeIeHbI JIUIIb JIBE
(opMBI OCYIIECTBIICHHSI TOCYAaPCTBEHHOTO KOHTPOJISI M HaJ130pa:

1) mpoBepka, MOPSAAOK OpraHU3alMd M IPOBEIEHHS KOTOpod omnpezaensercss 3akonom PK «O
rocyJapCTBEHHOM KOHTpOJe U Ham3ope B Pecnybnmke Kazaxcramy». Hannas pemakmust or 2014 roma, xorma
neiicrBoBai 3akoH «O rocy1apCTBEHHOM KOHTPOJIE U Ha/I30pe»;

2) uHbIX (OPM KOHTPOJS M HAA30pa, HOCALIMX HpeaylnperuTeNbHO-NPOQUIAKTHUECKUI XapakTep,
MOPSIJIOK OpPraHU3alliy U MPOBEICHNUS, KOTOPBIX omnpenelnsercs 3akoHamu Pecriyonuku Kazaxcran [8].

Heo6xonumo oTMETHTh, YTO Ha3BaHHBIE BbIIIE PAOOTH! ObLIM HamMcaHbl 10 NpuHATHA ClienuaabHOTOo
3akoHa PecrnyOomuku Kaszaxcran «O rocynapcTBeHHOM KoHTposie W Hamgsope» ot 2011 roma [9].
BrimenepeuucnenHple  HaydHble — TPYIbl — pacCMaTpUBalIM  BOIPOCHL  COOTHOUICHUS  IOHSATHUI
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rOCYyZlapCTBEHHOTO KOHTpPOJII M HAA30pa, HAy4YHYI0 OCHOBY TaKWX HWHCTHTYTOB, KakK IHpPOKypaTypa,
[NapnamenT, CueTHbIi KOMHUTET, KOHCTHUTYIIMOHHBIM COBET. ABTOp paccMaTpHBaeMOTrO HaMH Tpyaa
«l'ocymapcTBeHHbI KOHTpoib B Pecmybmuke KazaxcTan: KOHCTHUTYIIMOHHO-TIPABOBBIE ITPOOIEMBD),
MIpeIMETOM JMCCEPTALIMOHHOTO MCCIEA0BAaHUS ONpPENeNseT HHCTUTYT TOCYJapCTBEHHOIO KOHTpOJIA B
Ka4eCTBe KOHCTUTYIIMOHHO-TTpaBoBoro sinenus [10; 6].

CrnenyeT MOAYEPKHYTH, UYTO B YCIOBHSAX OTCYTCTBHSI CHCTEMATH3MPOBAHHBIX HCCIEAOBaHUH B cepe
rOCYJapCTBEHHOT'O KOHTPOJS M Haa30pa 3a MPeANpPHHAMATEIBCKON AesITeNbHOCTEI0 HEOOXOAUMO MPOBECTH
JETabHBIA aHAJM3 COBPEMEHHBIX IPABOBBIX MEXaHM3MOB pacCMAaTPUBAEMBIX HHCTHUTYTOB B paMKax
[IpenmpuanMarensckoro kogekca PecrmyOmmkm Kazaxcran 2015 roma, KOHCONMMAMPOBABIIAN TOJIOKESHHS
3akona «O rocyIapcTBEHHOM KOHTpOIIe U Hamzope» pexakiun 2011 roxga.

Ucxonas w3 wmuenus b.A. TaliTtopuHolt, ciemyeT chaeilaTh BBIBOJA, UYTO NPUHATHE CIEHHAIBLHOTO
3akoHomarenbctBa B 2011 TOAy CyIIECTBEHHO CIIOCOOCTBOBAJO COBEPIICHCTBOBAHWIO HOPMATHBHO-
MpaBoBO¥ 0asbl, HEoOXOoANMMOHN I 3(()EeKTHBHOTO TOCYZapCTBEHHOTO yIpaBiieHUs. ['1aBHOe 3HAauYeHHE B
OCYIIECTBICHUN (YHKIMH TOCYIapCTBEHHOTO KOHTPOJISi UMEET Pe3yJIbTaTHBHOCTh, KOTOpas AOCTUTAETCS
MOCPEJICTBOM MPOPECCHOHANBLHOTO MOAX0/a, OCHOBAHHOTO Ha MCIIOJIb30BAHUN COOTBETCTBYIOLINX HABBIKOB
1 KomneTeHImi. Ha ocHOBaHWM BBINIECKAa3aHHOTO, BBHICOKAs 3(PPEKTHBHOCTH NEATEIHHOCTH KOHTPOIBHO-
HA/I30pPHBIX OpPraHoB O0ecHeunBacTCs INPU YCIOBHM HEMPEPHIBHOIO TOBBIIICHUS KBaMU(UKAIMA U
COBEpIICHCTBOBAHMSI IIPABOBOTO PETYIMPOBAHUA, YTO OTPaXKaeT BAXKHOCTh Pa3BUTHA CIIELUATU3HPOBAHHOTO
3aKOHOJIATENILCTBA IS ONTUMH3AIIHH TOCYIapCTBEHHOTO KOHTPOIIs U Haxzopa [10; 129].

N3yuyenune nonoxeHuil npexHero 3akoHa «O rocyJapcTBEHHOM KOHTPOJIE U HA30pe» NEMOHCTPUPYET
HEOOXOIMMOCTh JIEeTalbHOTO PACCMOTPEHUsI Pa3BUTHS NPABOBOTO PETYIUPOBAHUS B JaHHOH 0O0JacTh B
PecrryOnuke Kazaxcran. OcHOBHOUM 3akoH cTpaHbl, 00JIajas BRICIIEH FOPUINIECKON CHIION, CITY’)KUT 0a30i
Uit GOPMHUPOBAHHS HAIMOHAIHHOW IMPAaBOBOM CHCTEMBI M YCTaHABIUBAeT (yHIAMEHTAIbHBIE MPHHIIUIIBI
peryaupoBaHusi OOLIECTBEHHBIX OTHOIICHWH. B cBeTe paccMaTpuBaeMoro BOINpPOCa 3aKOHOAATEIBLCTBO O
rOCYy/IJapCTBEHHOM KOHTPOJIE W HaA30pe CJIEeAyeT COTJacoBbIBaTh C KOHCTUTYLIMOHHBIMH HOPMAaMH,
obecneunBas 3¢ eKTHBHOCTD, MPO3PAYHOCTh M 3aKOHHOCTH T'OCYIAPCTBEHHOTO YIIPaBICHIS.

B cootBerctBum ¢ 3akoHoM PK «O mpaBoBBIX akTax», MPaBOBOE PETYIHUPOBAHUE OCYIIECTBICHO Yepe3
KOAU(UIIMPOBAaHHBIE aKTHI, OXBAThIBAIOIIKE 18 rpymim BaKHEHIINX 0OIIECTBEHHBIX OTHOIIeHUH. Paccmarpu-
BaeMble TPYIIIbl BKIFOYAIOT OIO/PKETHBIC, TPa)KTaHCKHWE, SKOJOTHYECKHE, TPY/OBbIE W WHBIE CQepsl,
ob0ecrieunBasi ~ CHCTEMHOCTh W TIOCJIENOBATEIBHOCTh  IPaBOBOTO  perymupoBaHus.  [lomoOHoe
CTPYKTYpHUPOBAaHHE 3aKOHOJATEIbCTBA CIOCOOCTBYET S(PPEKTUBHOMY (QYHKIIMOHHPOBAHHIO MEXaHU3Ma
TOCY/IapCTBEHHOTO KOHTPOJSI W HAA30pa, YKPEIUIAeT MPHUHIUIB 3aKOHHOCTH ¥ BEPXOBEHCTBA IIpaBa.
[Ipusnanne npuoputeta KOHCTHTYHIHMM ¥ CHEIMATU3MPOBAHHBIX KOJIEKCOB TapaHTHPYET €IMHOOOpasue
MpaBONPUMEHEHHS ¥ CTAOMJIBHOCTh TMpaBoBOW cuctembl PecrnyOnmku Kaszaxcran, 49ro sBisiercs
HEOOXOIMMBIM YCJIOBHEM JIJIsl yCTOWYMBOTO pa3BUTHsI rocynapcTsa u odectsa [11].

Cpenn HOPMATHBHBIX JTIOKYMEHTOB, PETYIUPYIONNX Chepy rocydapCTBEHHOTO HaA30pa, BBLIETSETCS
3akoH or 22 nekabps 2003 roma «O rocyaapcTBEHHOH NPaBOBOH CTaTHCTHKE U CIELUAIBHBIX YUeTax»,
YCTaHaBJIMBAIOIINNA OCHOBBI IOPUINYECKON CTAaTUCTHKU M CIELMATbHBIX Y4ETHBIX Hpouenyp. Paccmarpu-
BaeMbIil HOPMATHBHBIN aKT CIOCOOCTBYET 3PPEeKTUBHOMY (DYHKITMOHHPOBAHUIO TOCYJapCTBEHHBIX OPTaHOB
Yyepe3 CHCTEeMaTU3alHI0 MPaBoBOM MH(popMaIyy, odecreunBas MPO3pavyHOCTh U 3aKOHHOCTD B J€SITENBHOCTH
TOCYIapCTBEHHBIX WHCTHTYTOB. 3aKOHOJATENbCTBO B JaHHON OONAacTH WIpaeT OCHOBHYIO pOJIb B
o0ecriedeHnH TPaBOIOPSIKa, TOBBIIICHUU 3()()EKTHBHOCTH TOCYJapCTBEHHOTO YIPABICHHUS U YKPEIUICHUH
noBepusi o0IIeCTBa K TOCYyIapCTBEHHBIM HWHCTHTYTaM, YTO, B KOHEYHOM HTOr€, CIIOCOOCTBYET Pa3BHTHIO
npaBoBoro rocyaapctsa [12]. 3akoH pa3paboTaH il yCTpAaHEHUs HEIOCTATKOB B 3aKOHOMATENBCTBE,
CBS3aHHBIX C IIPABOBOM CTAaTUCTUKOM, CIIELMAIBHBIMM YYETaMH, a TakKe CIPAaBOYHOM M apXUBHOU
nesrenbHocThio. CorinacHo NyHKTY 6 cTtatbu 6 pgaHHoro 3akoHa, Creuuanu3upoBaHHBIA KOMHUTET
I'enepanbHoii [IpokypaTypbl OCYIIECTBISET MOHUTOPHHT U KOHTPOJIb TPOBEPOK FOCYAAPCTBEHHBIX OPTraHOB,
HaZeNEHHBIX HAA30PHBIMH M KOHTPOJIBHBIMHA TOJTHOMOYMSMH. OmHAKO Ha cerofHsmHuil neHsr Komurer
PETUCTPUPYET aKThl O HA3HAYEHUH ITPOBEPOK TOJBKO IO JBYM BHIaM CTATHCTHUYECKOTO YUETA, YTO IPUBOJUT
K MHCIOJB30BAHUIO JIMIIb JBYX METOJOB IPAaBOBOIO KOHTPOJIA HCIOJHEHMS 3aKOHOJATEIbCTBA.
HepnocraTounast 0XxBaueHHOCTh CTAaTHCTHYECKHM YUYETOM IMPOBEPOUYHBIX MEPOIPHUITHH CBUAECTEIHCTBYET O
MOTEHIIMAIBHBIX PUCKax B cepe odecrieueHns 3aKOHHOCTH W TpeOyeT BHUMaHHs 3akoHozaatelns. [loatomy
HEOOXOIMMO COBEPILIEHCTBOBAHUE HOPMATUBHOW 0a3pl M MEXaHHW3MOB TOCYAAapCTBEHHOTO KOHTPOJS AJIs
pacImipeHuss OXBaTa W TOBBIMICHUS S(GQPEKTHBHOCTU IPABONPUMEHEHHs, YTO OyJIeT CHocoOCTBOBAThH
YKPETUIEHUIO 3aKOHHOCTH U TIPaBOMOPSIAKA B CTPAHE.
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O moanepKKe U CTUMYJIMPOBAHUH JESITEIHHOCTH XO3SMCTBYIONINX CYOBEKTOB, perjiaMeHTHPOBAHHOH B
IIpukaze u.o. I'enepanbroro IIpokypopa Pecny6mmku Kazaxcran ot 25 mexabps 2020 roma Ne 162 «O6
yTBepxkAeHUN lIpaBui perucTpanuy akToB O HA3HAYEHWH, TOTIOJTHHUTENHHBIX aKTOB O MPOJJIEHUH CPOKOB
MPOBEPKH W MPOPHUIAKTUIECKOTO KOHTPOJS M Hag30pa C MOCeUIeHHeM CcyObekTa (00beKTa) KOHTPOIsS U
HaJ30pa, VYBEJAOMIIGHHH O TIPUOCTAHOBIIEHWH, BO300OHOBIIEHWH, IMIPOUIEHUH CPOKOB TIPOBEPKH U
MPO(HUIAKTHYECKOTO KOHTPOJS W Haa30pa C IOCelmeHneM cyObekTa (00beKTa) KOHTPOIsS W Hamz3opa,
W3MEHEHUH COCTaBa yYaCTHUKOB M MPEACTaBICHNH MHOOPMAIIMOHHBIX YYETHBIX JOKYMEHTOB O MPOBEPKE U
MpopUIAKTHYECKOM KOHTPOJIE M HAA30pe C MocelleHneM cyObekTa (00BeKTa) KOHTPOJS M Haa3opa U HX
pesynbTatax» [13].

B cootBerctBun ¢ Ilpukazom n.o. I'enepansaoro Ilpokypopa Pecriy6mmkm Kazaxcran ot 25 mexaOps
2020 roga Ne 162, ycTaHOBJIEHBI OIpaHMYCHUSI U 3alPeThl Ul TOCYIAPCTBEHHBIX OPraHOB, O0JIaJaoMINX
MIPaBOM OCYIIECTBICHUSI HAI30PHON M KOHTPOJBHOHN NEATENFHOCTH, B OTHOIICHUH IPOBEICHHS MPOBEPOK
JEATEIbHOCTA TOCYNAapCTBEHHBIX YyupexaeHud. J[laHHbpli HOpMaTHBHBIA akT peryiaupyeT MHOpouenypy
OCYIIECTBIICHUSI KOHTPOJILHBIX MEPONPHUITHH, YCTaHABIUBAs YETKHE MTPABOBBIC PAMKH IS MPEJOTBPAIICHUSI
HEO0OOCHOBaHHOTO BMEIIATENILCTBA B ACATEIILHOCTH TOCYJAPCTBEHHBIX YUpekKAeHH. Pemenne crmocobcTByeT
00eCnedeHnIo0 NPUHITUIOB 3aKOHHOCTH W TPABOMOPSIKA, TapaHTHUPYS HE3aBHUCHMOCTH TOCYAapCTBEHHBIX
yupexIeHWi B Tmpenenax kommereHIuH. CrenoBaTenbHO, 3aKOHOAATENBCTBO YCHIIMBACT IPABOBBIC
MEXaHU3MBbI 3aIIUTHI TOCYIaPCTBEHHBIX YUPEKICHUH OT N30BITOYHOTO KOHTPOJIS, OTPAHUYNBAS TIOJTHOMOYHS
KOHTPOJUPYIOIUX OPTaHOB B COOTBETCTBUH C YCTAHOBJICHHBIMH HOPMaMHU.

Ha ocHOBaHWMM MPOBENEHHOTO aHaNM3a CIEAyeT 3aKIIOYNTh, YTO HEJIOCTATOYHBIM OXBAT MPAaBOBHIM
pEryIHpOBaHUEM | CTATHCTHUECKHUM YYETOM JICHCTBHI TNPOBEPSIONIUX TOCYJapCTBCHHBIX OPraHoOB
npensaTcTByeT ¢ dhekTrBHON padore Komurera mo nmpaBoBoi cTatucTuke B chepe cOopa n aHAIN3a TaHHBIX.
Nzyvaemoe HampaBiieHHE OTPaHUYMBAET IIPUMEHEHHE COBPEMEHHBIX METOJIOB aHAIMTHUKH, MOJEITHPOBAHUS
W TIPOTHO3UPOBAHUS, HEOOXOJMMBIX Ui ONTHMHU3AIMH TOCYAapCTBEHHOTO ympasieHus. [Ipunstue 31
suBaps 2006 roga_3akonHa PecnyOnmuku Kazaxcran «O 9acTHOM NpennpUHUMATENHCTBE», B YACTHOCTH
BOCBMOMW TJIaBBI, OTMETHJIOCh KaK BaKHBIA IIar B HOPMAaTHBHO-TIPABOBOM PETYIMPOBAaHUH, BIIEPBBIE Ha
3aKOHOJIATEILHOM YPOBHE CHCTEMATH3MPOBABIIMM BHUJIBI TOCYAAPCTBEHHOTO KOHTPOJS U Haja3opa. JlaHHBIN
3aKOHOJIATENBHBIA aKT YCTaHOBHJI 33Ja4ll TOCYJAPCTBEHHOTO KOHTPOJISI, OMPENeNvi OOIIUe MPHHIUIEI
OpTraHM3aIlliY U MPOBEJIEHUS POBEPOK CYOBEKTOB MPEANPUHIMATEIHCTBA.

JIOTIOTHUTENEHBIT MOMEHT OTMETWIJICS B PETJIaMEHTAIlMH TpaBa W OO0SM3aHHOCTH JOKHOCTHBIX ITHI]
TOCYJapCTBEHHBIX OPraHOB MW YacTHBIX mpeanpuHuMateneil. CriemoBarenbHO, COBEPIICHCTBOBAHHE
MpaBOBOM 0a3bl W yCHWJIEHWE KOHTPOJS HaJ JeSTeIbHOCTHIO TOCYIApCTBEHHBIX OPIraHOB SBIISIOTCS
HEOOXOJUMBIMU  YCIOBUSIMHU JUIsl TIOBBINIEHUS JPQPEKTUBHOCTH CHCTEMBI TIPAaBOBOW CTATHCTUKH H
yIy4IlIeHHs Ka4ecTBa rocyIapCTBEHHOTO HA/130pa.

Takoe HOpPMAaTHBHOE 3aKpEIJICHWE  CHOCOOCTBYET  COBEPIICHCTBOBAHWIO  IPAaBOBOM  0asbl
rOCy/IapCTBEHHOTO KOHTPOJs, oOecreunBas MPO3pavyHOCTh W 3aKOHHOCTh B OTHOIICHHAX MEXKIY
rocynapctBoM u OwusHecoMm. VIHTerpamusi mpaBOBOH CTAaTUCTHKH U CHEIHATbHBIX YYETOB SBISETCA
HE0O0XOIMMOH [T IOBbIIIeHHUs 3)PEKTUBHOCTH TOCYJAPCTBEHHOTO YIIPABJICHHUS U BHEIPEHUSI COBPEMEHHBIX
AHAJIMTHYECKUX MHCTPYMEHTOB [8].

3aKOHOJATENbCTBO YCTAaHOBMJIO, YTO 33JadyaMH TOCYJapCTBEHHOTO KOHTPOJS B cepe 4YacTHOTO
MpeINPUHIMATENHCTBA SIBISIOTCS OOecriedeHrne OOIIeCTBEHHOW 0€30IacHOCTH, 3allluTa WMYIIeCTBEHHBIX
MpaB, OXpaHa OKPYXalIIeH cpenbl W MOJIJACpKaHHe SKOHOMHYECKOW CTaOMIbHOCTH. B jmomonHeHnn
MPEeoyCMOTPEHBl MEpbl 1O MPEIOTBPALICHUIO MOIICHHUYECKUX INPAKTHK, COXPAHEHHIO HPUPOAHBIX U
SHEPTEeTHYECKMX PECYPCOB M IMOBBIIIEHHIO KOHKYPEHTOCITIOCOOHOCTH HAIMOHAIBHOMN mpoaykiuu. Crnenosa-
TeNbHO, A((GEKTUBHBIA TOCYAPCTBEHHBIH KOHTPOJIb M HAJI30p CHOCOOCTBYIOT YKPEIICHHIO IPABOBOTO
roCy/1apCTBa, 3allUTe UHTEPECOB OOIIECTBA U Pa3BUTHUIO YCTOHYHMBOHN sKoHOMUKH [8]. Yka3 [Ipesunenta PK
ot 7 centsOps 1999 roma Ne 205 mpemycMmoTpen, 4YTO TOCYIapCTBEHHbIE KOHTPOJIBHBIE M HaJ30pHBIE
(YHKIMU  OCYIIECTBISIFOTCS  MCKIIIOUUTEIBHO TOCY/JapCTBEHHBIMH —OpraHaMH, 3ampemas —Imepenady
OpraHu3alysM, He 00J1a1al0IMM CTaTyCOM IOCYIapCTBEHHOTO OpraHa.

PaccmarpuBaemble MPaBOBBIE MOJOKEHUS MOTYEPKUBAIOT 3HAYMMOCTH 3KCKIIFO3UBHOIO HCIOIHEHUS
KOHTPOJIBHBIX M HAJI30PHBIX (DYHKIIUH TrOCy/IapCTBEHHBIMU OpPTraHaMH JUIS 3alllUThl OOIIECTBEHHBIX WHTEpE-
COB M o0ecrieYeHrs HAITMOHAILHOH Oe3omacHocTH. Takas HopMaTHBHAS 0asza YCHIIMBAET CITOCOOHOCTH TOCY-
napcTtBa 3(QGEKTUBHO KOHTPOIUPOBATH YaCTHOE MPEANPUHUMATEIBLCTBO, CIIOCOOCTBYS 3aKOHHOU Mpennpu-
HAMATETLCKON JEATEIHPHOCTH W (OPMHUPOBAHUIO OE30MMacCHONH M KOHKYPEHTOCITOCOOHON 3KOHOMHYECKOH
cpensl B Peciyomuke Kaszaxcran [14].
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Craenyer oOpaTuTh BHUMaHHE Ha cepy JeHCTBUS aHATM3UPYEMBIX HAMU 3aKOHOB. B HHUX peub uiaeT o
3alUTe MpaB NpeapUHUMATENBCKOro coodmectBa. Vicxons uzganHoro ¢akra, cuuTaeM, 4To HEOOXOIUMO
cormacutecsi ¢ MHeHHeM [O.C. bepexxHoro o TOM, YTO HE HYKHO HCKIIOYaTh W3 cdepbl AEHCTBUS
MPOBEIEHNE HAJIOTOBOTO, BAIIOTHOTO, OIO/PKETHOTO KOHTPOJISL, OAHKOBCKOTO M CTPAaXOBOTO HAaA30pa, a TaKKe
IPYTUX BHIOB CHEIHAIBHOTO TOCYJApCTBEHHOTO KOHTPOJS 3a AEATENBHOCTBIO IOPUAMYECKHX JHL H
WHIUBUIYAIbHBIX peanpuHumaresneii [15; 61].

st Toro uroObl AeTanbHO pa3zodpaTh chepy AeATEN HOCTH TOCYAapCTBEHHOTO KOHTPOJS M Hal30pa B
MIpeANPUHUMATENBCKON eSTENbHOCTH, BHaYalle CTOMT YIIOMSIHYTh O NMPUHIIMIIAX, HA KOTOPBIX TaKoBas Jes-
TEIHHOCTH Oazupyercsl.

[IpuHIMIBI TOCYJAPCTBEHHOTO KOHTPOJIL UMEIOT pa3HOe 00O3HAYEHUE Y OTIENIBHBIX HCCIIeIOBaTENEH.
K npumepy, neppast TpakToBKa ONpenesieT NPUHIMIBI TOCYJapCTBEHHOTO KOHTPOJIS KaK MOJOXKEHHs, KOTO-
pbl€ IOMOTAIOT BBIAEIUTH BAXKHEHINNE acTIEKThl B PA3IUYHbIX cepax NPUMEHEHHs, KOTOpble UMEIOT 3aKpe-
IUIEHUE B HOPMaX Ha 3aKOHOJATEIbHOM YPOBHE WMJIM K€ IPSAMO BBITEKAIOT U3 TaKOBBIX. [Ipyroi mogxox pac-
CMaTpUBaeT MPUHILHUIIBI TOCYJapPCTBEHHOTO KOHTPOJIS KaK COBOKYITHOCTh MOJUTUYECKUX, MPABOBBIX U Opra-
HU3AIMOHHBIX 3JIEMEHTOB, KOTOPBIE ONpenensioT 3Q(QEeKTHBHOCTD JaHHOW AeaTensHOCTH [16].

Ha nannom stame ¢opmMupoBaHHsS COBPEMEHHON IOPHCIIPYACHLMM CYIIECTBYET NEJIEHHE MPUHIIMIIOB
OCYILECTBIICHHUS TOCYIAPCTBEHHOTO KOHTPOJIS M HAaJ30pa Ha JIBE TPYIIIbL: CHICHUAILHBIE U O0IIHe.

O¢ddexTnBHOE (QYHKIHMOHHMPOBAHUE CHUCTEMBI TOCYIAPCTBEHHOTO KOHTpPOJS M Haa3opa B cdepe
MPEeANPUHUMATEIbCKON JEeSTENbHOCTH OCHOBBIBACTCS Ha psine (pyHIaMeHTanbHbIX NpUHOUNOB. K umcmy
BaYKHBIX OTHOCHUTCS PaBEHCTBO BCEX CYOBEKTOB IEpell 3aKOHOM, 00eCIIeUnBaroIee HeIMCKPUMUHALMOHHBIN
MOAX0A B  TpaBOIPHUMEHHUTENbHOW mpakTuke. CHIpaBeNIMBOCTh H  OOBEKTUBHOCTH  JIEHCTBUH
KOHTPOJIMPYIOIIMX OPraHOB TapaHTHUPYIOT OECIpUCTPACTHOCTh M 3aKOHHOCTh IPOLEAYpP Hazazopa.
3aKOHHOCTh U COOJIIOJCHHE TpaB M cBOOOA (DU3MYECKUX U IOPUOMYECKUX JIHL OTPAXKAIOT BEPXOBEHCTBO
MpaBa U MPaBOBYIO 3AIIUIIEHHOCTh Y4aCTHUKOB 3KOHOMUYECKUX OTHOIIECHUH.

IIpo3padHOCTh JESTENPHOCTH TOCYAAPCTBEHHBIX OPraHOB JOCTHTaeTCsl MOCPEACTBOM IJIACHOCTH, YTO
MOBBIILIACT JOBEPHE CO CTOPOHBI oOmecTBa. [Ipe3ymmuuns HEBMHOBHOCTH IOAKOHTPOJBHBIX CYyOBEKTOB
CIy’)KUT TapaHTHEH 3aluThl OT He0OOCHOBaHHBIX OOBMHEHWH W caHKWid. [IpuopureT m 00sA3aTENTHLHOCTD
CyJCOHBIX PEUICHUI Il OpPraHoOB KOHTPOJS YKPEIUIIIOT MPHHIMUI pa3JeleHus BiacTeil U o0ecrneuuBaroT
MIPAaBOBYIO OIPEIEICHHOCTb.

HezaBucuMocTh  KOHTPOJMPYIOIIMX OPraHOB — CHOCOOCTBYeT OOBEKTHMBHOCTH M MCKIIIOYAET
BO3MOXXHOCTh ~ HETNPAaBOMEPHOIO  BIMAHUSA Ha JeATeNbHOCTh. OrpaHWdeHrWe BMeEIIaTeNbCTBA B
MPEANPUHUMATENBCKYIO IESITENbHOCTh CTPOTO B COOTBETCTBUHU C 3aKOHOAATENFHBIMH LENSIMH U 3aJa4aMu
MPEJOTBPAIlaeT MPEBHILEHHE NOJHOMOYMN M 3allMIIaeT HHTEpechl Ou3Heca. YuacThe TIpa)kIaHCKOTO
o0IIecTBa Yepe3 HHCTUTYT OOLIECTBEHHOTO KOHTPOJIS YCHUIIMBAET JAEMOKPATHUECKHE OCHOBBI YIIPABICHHUS U
MOBBIIIAeT 3 (HEKTUBHOCTD HAA30PHBIX (DYHKIIUH.

EnnnooOpasue npaBoBbIX TpeOOBaHNH 00ecreunBaeT CTA0OMIBHOCTD U MPENICKA3yEMOCTh PEryJIiTOPHOI
Cpeabl, YTO SIBISICTCS BaKHBIM JJIs1 CyOBEKTOB NpEeANPUHUMATENBCTBA. bamaHc Mexny HyONMYHBIMH H
YaCTHBIMH HHTEpecaMd HEOOXOIUM JUIi TapMOHMYHOTO pa3BUTHS SKOHOMHUKH M OOINECTBA B IIETIOM.
OTBETCTBEHHOCTh OPraHOB KOHTPOJIS 32 BO3MOXKHBIE HApPYLICHUS! NPH HMCIOJIHEHUH CBOMX OOs3aHHOCTEH
MOJYEPKUBAECT HEOOXOAUMOCTh COOJIIOJICHHS TPABOBBIX HOPM U TOBBIIIAET KayecTBO HAJI30pHON
nestensHOoCcTH. ObecriedeHrne JOCTYMHOCTH HOPMATHUBHBIX aKTOB [UIS TOAKOHTPOJBHBIX CyOBEKTOB
CITIOCOOCTBYET OCBEIOMJICHHOCTH M JIOOPOBOJIBHOMY COOJTFOICHHUIO 3aKOHOAATEIILCTBA.

Ha ocHoBanMU BbIIIECKA3aHHOTO COOMIOJCHNE YKA3aHHBIX IPUHLIUIIOB SBJISETCS KPUTUYECKH BasKHBIM
JUTS COBEPIICHCTBOBAHMSA CHCTEMBI TOCYJAapCTBEHHOTO KOHTPOJS W HAJA30pa, a TakkKe IJs oOecredeHus
YCTOWYHMBOTO Pa3BUTHS MPEITPHHUMATENBCKON earenbHocTH B PecryOnmke Kazaxcran.

PaccMmoTpeB npuHIMITEL, HA KOTOPBIX 0a3upyeTcs AATeNbHOCTb TOCyJapCTBEHHOTO KOHTPOJIS B LIEJIOM,
CTOUT TENEPb OTMETUTH T€ CHEIMAIbHBIEC MPUHIIMIIBI, HA KOTOPBIX OCYIIECTBISIETCSA TOCYAapCTBEHHBIN KOH-
TpPOJIb B cdepe NpeANpPHHUMATENBCKON JesTeNbHOCTH. HekoTopble aBTOPBI OTHOCAT K HUM CIEIYIOIINE
MPUHLUIIBL: HEAOMYCTUMOCTD NMPOBEJICHUS] HECKOJIBKUMH TOCYJapCTBEHHBIMHA OpraHaMu KOHTPOJIA M HaA30-
pa B OTHOILLUEHHU OJHOTO CyOBEKTa; OCYLIECTBIEHHE IOCYJapCTBEHHOI'O KOHTPOJs Oe3 B3UMaHMs IUIATHI 3a
MPOBE/ICHNE TaKOBOM MPOBEPKH C CyOBEKTOB, TO €CTh Ha OECIIATHOW OCHOBE; MPE3YMITLIUS JOOPOCOBECTHO-
CTH CyOBEKTa, HaJl KOTOPBIM OCYIIECTBISIETCS TOCYAapCTBEHHBIN KOHTPOIIb; HEJOITyCTUMOCTb TPEOOBaHUS C
CyOBEKTOB pa3pelIeHUH, IOCTAHOBICHUH WM K€ IPYTUX CIIEHaIbHBIX JOKYMEHTOB, BRIJAHHBIX LEHTPaJIb-
HBIMU OpraHaMy WIN K€ OpraHaMHM MECTHOTO CaMOYIIPABJIEHHUS, KPOME CIIydaeB, PEelyCMOTPEHHBIX 3aKO-
HoxaTenbeTBOM [17].
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[IpaBoBBIC HOPMBI, KOTOPBIC 3aKPEIUISIOT MOHSATHE M PEryJUPOBAHUEC TOCYNAPCTBEHHOTO KOHTPOJS H
HaJ30pa MpeanpUHUMATENbCKON nesTenbHocTh Pecrybnukn Kazaxcran, nznmoxkens! B IIpeanpuanmMarens-
ckoM kojiekce Pecrryonmkn Kazaxcran [18].

Ha ocHOBaHMU BBINIECKAa3aHHOTO, U3yUYCHUE 3aKOHOJATEIILCTBA W MPABOIPUMECHUTEIILHON JEATEIbHO-
CTH TOCYIapCTBEHHBIX opraHoB Pecmybnukn Kazaxcran u 3apyOexHBIX CTpaH MO OCYIIIECTBIEHHIO TOCyaap-
CTBEHHOTO KOHTPOJIIS U Ha/J30pa B cepe MpeanTpHHIMATENHCTBA TTO3BOJIIIIO OMPENEIUT, OCHOBHBIE dJIeMEH-
Thl HAYYHOT'O HMCCJICIOBAHMSI, BBHIOJHUTH CTOAIIUE TEpe] aBTOPaMH 3aJadd TCOPETHYSCKOTO M MpaKTHYe-
CKOTO XapakTepa.

B TeopeTmueckoM KOHTEKCTE M3yUeHUS 3a1aHHOW TeMBI OBLITH PACKPHITHI pa3iIHYHbIEe TTOAXO/bI, CyIIe-
CTBYIOIIIME B IOPHAMYECKON JTUTEpaType, Ha MOHATHS «TOCYJAapCTBEHHBIH KOHTPOIBY) U «TOCYAAPCTBEHHBIN
Ha/I30p», a TAKXKE OMpeieieHa aBTOPCKast MO3HLKUS 10 JAHHOMY BOTIPOCY.

CdopmynupoBaHbI Takke 0O0IIHE U CIeNHaIbHbIE MPUHIUIB, HA KOTOPBIX 0a3upyeTcs NesTeNbHOCTD
rOCyIapCTBEHHOTO KOHTPOJIS U HA/130Da.

Pesyromameot

Ha ocHoBaHMM paccMOTPEHHBIX 3aKOHOAATENBHBIX aKTOB M HAYYHBIX MyOJIMKAIIUA MBI BBISIBIIIH OOIIHE
XapaKTEePUCTUKH TIOHATHH «KOHTPOIBY» U «HAA30p» B MPaBoBoil cucteme Kazaxcrama. OOmine 4epThl TOCy-
JApCTBEHHBIX (DYHKIMH 3aKITIOYAIOTCS B CIEIYIOIEM:

1. OO6a HampaBieHus SBIAIOTCS QYHKIHSIMHU TOCYAapCTBa, HANMpaBlIeHHBIMUA Ha oOecriedeHne 3aKOHHO-
CTH M TIPaBOIOPsAKA B OOIIECTBE.

2. KoHTpoip 1 Haa30p MPOBOIATCS TOCYIaPCTBEHHBIMI OPTaHAMU WIIM OPraHU3alUsIMHI, HAICTIEHHBIMU
COOTBETCTBYIOIIMMH MTOTHOMOYHSIMU.

3. O6a mporecca OCYIIECTBISIIOTCS ITyTEM IPOBEICHHS IPOBEPOK, YTO MO3BOJISIET OLCHUTh COOTBETCT-
BHUE JEATEILHOCTH 00BEKTOB YCTAaHOBJICHHBIM HOPMATHBHBIM TPEOOBAHUSM.

4. B xoJie IpoBepOK U3ydaroTcsi HAOOPHI MapaMeTPOB OOBEKTA U ACATEINBHOCTH, YTO CIIOCOOCTBYET BhI-
SIBIICHUIO OTKJIOHEHUH OT HOPMATHUBHBIX CTaHJAPTOB.

5. IlpoBepouyHbIe MEPONIPHATHS UCXOIAT U3 3apaHee YCTAHOBJICHHBIX LENEBBIX MapaMeTPOB IPOBepsie-
MOT0 00BEKTa U JIeITEIbHOCTH, OTIPeIeIEHHBIX 3aKOHOJATEIHCTBOM.

6. Io pe3ymnbraTaM OCYIIECTBICHHUSI KOHTPOJSI M HA/I30pa TPUHUMAIOTCS ONpe/eNiEHHbBIC yIpaBlicHYe-
CKHE PEILCHUS B OTHOIICHHUH ITPOBEPSIEMOTr0 00bEKTa JUIsl YCTPAHEHUS BBISBICHHBIX HAPyIICHUH.

Ha ocHOBaHMM BBIIIECKA3aHHOTO, KOHTPOJIb M HAA30p, SBISSCH BXKHBIMH T'OCYAapCTBEHHBIMH (DYHK-
UMM, UMEIOT O0IIHEe MPU3HAKH, CBS3aHHBIE C IETSIMH 00eCTieYeH s IPaBomopsiika u 3akoHHocTH. Ocyiie-
CTBJIGHHE I'OCYJJapCTBEHHBIMH OpraHAMH ITOCPEACTBOM MPOBEPOK, OCHOBAHHBIX HA 3apaHee YCTAaHOBIICHHBIX
napaMmeTpax, U Mocje/yromee IPUHATHE YIPaBICHYECKUX JEHCTBHI CrocoOCTBYIOT (dexkTHBHOMY (yHK-
IMOHUPOBAHUIO TIPaBOBOM cucTeMbl Pecrryonnku Kazaxcras.

BaxHoe paznmuunme MeXIy KOHTPOJIEM M HaJ30pOM 3aKJII0YaeTcs B HaIMYAM WM OTCYTCTBUH
OTHOILICHUH TTOAYMHEHHOCTH MEXIY CYOBEKTOM KOHTPOIS M O0BEKTOM NpOBepKH. KoHTpob npennonaraer
00s13aTeNIbHYI0 TIOAYMHEHHOCTh IPOBEPSIEMOT0 JIMIA KOHTPOJHMPYIOIIEMY OpraHy, OCHOBaHHYIO Ha
aJIMUHUCTPATUBHBIX MOJHOMOYHSX WM TMpaBaX COOCTBEHHOCTH. Han3op, HampoTHB, OCYIIECTBISETCS MPH
YCJIOBUM HE3aBHCHUMOCTH IMPOBEPSEMOr0 OT HAJ30PHOTO OpPraHa, YTo MOJYEPKHBAET HaONIOJATeNbHBIH U
OTPaHUYUBAIOIIUI XapaKkTep.

[IpuHIMMIANEHBIE OTIIMYNS MEXKy KOHTPOJIEM W HAJ30POM MOXKHO c(hOpMYIHPOBATH MO CIIEAYIOIIUM
MyHKTaM:

1. Konrtponps obnagaerdonee MHUPOKUM (PYHKIIHOHATIBHBIM CHEKTPOM IO CPABHEHHUIO C HA/I30POM, TaK
KaK BKIIOYaeT HE TOJILKO TPOBEPKY COOIIOACHUS 3aKOHOJATEIhCTBA, HO W KOHTPOIb WCIIOTHEHUS
pacropsbkeHuil B CHIy TOJYMHEHHOCTH OOBekTa. Ham3op orpaHnvmBaeTcs MPOBEPKONH COOTBETCTBHUS
JeSITeIbHOCTH NIPaBOBBIM HOpMaM 03 BO3MOKHOCTH HEMOCPEACTBEHHOTO BMEIIATENBCTBA.

2. B mponecce ocymiecTBIEHUs] KOHTPOJS JIOMYCKAETCsl MPSIMOE ONEpaTHMBHOE BMEIIATEILCTBO B
JeSITENIBHOCTh  [TPOBEPSIEMOrO CyOBEeKTa, YTO MO3BOJISIET KOHTPOJHMPYIONIMM OpraHaM HENOCPEACTBEHHO
BJIMATH Ha MPOLECCH AJIsl 00ecTIeYeHns] HOPMAaTUBHOTO COOTBETCTBHsL. Hana3op He mpegycmarpuBaeT Takoro
BMEIIATENBCTBA M OTPAHNYMBAETCS HaOMoAeHHEM U (PUKcareil HapyILeHuH.

3. KoHTponp HampapiieH Ha BBISBICHHE COOTBETCTBUS JICATEILHOCTH 3aKOHOJATENLCTBY, a TaKKe Ha
OLICHKY ee IenecooOpa3sHocTH U 3¢ ¢ekTuBHOCTH. Ham3op MMeeT Henbio MCKIIOYHTENFHO OOHApy>KeHHE
MPaBOBBIX HApyIIEHHH B JEATEIBHOCTH MOJAKOHTPOJBHBIX OOBEKTOB, HE 3aTparuBas acHeKTOB
PAIMOHAIBHOCTH U 3P (PEKTUBHOCTH MX JCSATEIHHOCTH.
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4. KoHTponb XapakTepu3yeTcsl IJIAHOBBIM XapaKTepOM M MOXKET MPOBOJIUTHCS HEMPEPBIBHO WIH
BBIOOPOYHO B paMKax TeKyLiero KoHTposst. Haag3op ocyecTsiseTcs ToIbKO BEIOOPOYHO U HE AOJKEH OBITh
MIOCTOSIHHBIM, YTOOBI HE CO34aBaTh NPEMATCTBUN B IESTEIBHOCTH IPOBEPSIEMBIXCYOBEKTOB.

5. o pe3ymnbraTaM KOHTPOJBHBIX MEPONPHUAITHH NMPUMEHSIOTCS KaK KaK IMpsIMble, TAK U KOCBEHHBIE
Mepbl BO3/AEHCTBHS Ha OOBEKT NpOBEpKU. B cilyuae Hazm3opa BO3MOKHBI JIMIIL KOCBEHHBIE Mepbl. Ll
OCYILECTBJICHUS MPSIMOTO BO3AEHUCTBUSI CYOBEKT KOHTPOJIS 00Ja1aeT aAMUHUCTPATUBHBIMU IOJTHOMOYHSIMHI
WIM TIpaBaMd COOCTBEHHHWKA, YTO TOAYEPKUBACT Pa3ivyMs B IOPHIMYECKOM CTaTyce KOHTPOJIBHBIX H
Ha/I30pPHBIX OPTaHOB.

CrnenoBaTenbHO, KOHTPOJb W HAA30p, HECMOTPS Ha OOIIyI HANpaBICHHOCTh Ha oOOecTiedeHHe
3aKOHHOCTH U MPABONOpSAKA, CYLIECTBEHHO pa3IM4yaroTCsd 110 IOPUANYECKOMY CTarycy, O0O0BeMy
MOJTHOMOYHMH M MeToJaM BO3JCHCTBUS Ha MpoBepseMble 00beKThl. [loHMMaHue pa3nuuuii BaKHO IS
3¢ GEeKTUBHOTO MPABONPUMEHEHHS 1 COBEPIIEHCTBOBAHUS CUCTEMBI TOCYJAPCTBEHHOTO YIIPABIICHUS.

Taxoke Ha TaHHOM JTale HAIIEro MCCIECAOBAHHUA Mbl PACCMOTPEIH BONPOCHI COOTHOIICHUS IOHATHH
«KOHTPOJIb» U «Ham3op». lIpobneMa COOTHOIICHUSI TOHSATHH «KOHTPOJIb» M «HAN30p» CTala OJHUM M3
0CTpO 00CyKAaeMBIX BOIIPOCOB CPEAH HAYYHOM, 3aKOHOIATeNbHOM cpennl KazaxcTana.

B cBoro ouepenp, cunmraeMm LenecooOpasHbIM CHENaTh CIEIYIOLIME BBIBOIABL. B mepByro odepens,
HEOOXOIMMO OTMETHTh TOT (aKT, YTO pa3NIu4us MEXKIy pacCMaTpUBAEMBIMM HaMH WHCTUTYTaMH,
0€3yCJI0BHO, €CTh.

IIpoBeneHHBI aHAIN3 MO3BOJIAET YCTAaHOBHUTH, YTO OCHOBHOE pPa3jIMYMe MEXAY KOHTPOJBHBIMH H
HaJ30pHBIMH  (QYHKUIMSMH TOCYAApCTBEHHBIX OpPraHoB B 3aKkoHoaaTenscTBe PecmyOmmku Kazaxcran
3aKIIoYaeTcsi B 00BbEME M XapakTepe IpOBEPSEMBIX AaCHEKTOB JesATEIbHOCTH CyOBekToB. KoOHTpoOIb
MPEaronaraeT IMpPOBEPKY HE TOJBKO 3aKOHHOCTH, HO W LEJIEeCOOOPa3sHOCTH [EHCTBUH MPOBEPSEMOro
CyObeKTa, YTO MOATBEPXKIACTCS OINpPEHENICHHEM: 3TO HAEATeNbHOCTh OpraHa KOHTPOJIS M Haa30pa IIo
MPOBEPKE U HAOIOJICHUIO Ha MPEIMET COOTBETCTBHSI JSATEIHHOCTH TPOBEPSIEMBIX CYOBEKTOB TPEOOBAHUSIM,
YCTAHOBJICHHBIM 3aKOHOJATENbCTBOM PecnyOnmkn Kazaxcran, B Xome KOTOpOW peaM3yIOTCSI MEphI
[IPaBOOTPAaHUYHUTENBHOTO XapaKkTepa 0e3 OnepaTuBHOIO pearupoBaHusl.

B omimume OT KOHTpONS, HAA30p OrPAaHMYUBACTCS MPOBEPKOM TONBKO 3aKOHHOCTH, TO €CTh
HaOJroIeHUEeM 3a cOOII0/ICHHEM TpeOOBaHHM 3aKOHOAATENLCTBA 0€3 OIEHKH IeNIecO00pa3HOCTH JIeHCTBUI
cyOobekTa. Ha ocHOBaHMM BBHIIIECKA3aHHOIO Pa3rpaHMYCHNUE MHCTUTYTOB KOHTPOJIL M HAJI30pa 10 MPU3HAKY
MIPOBEPKU 11€7€CO00Pa3HOCTH M 3aKOHHOCTH HAlUIO MOATBEP)KICHHWE B MPaBOBOM cucteme PecmyOiuku
Kazaxcran.

JaHHoe pasrpaHMYeHHE MMEeT Ba)KHOE 3HA4YCHUE Uil NMPABONPUMEHUTENIBHON MPAKTUKH, MOCKOIBKY
MO3BOJISIET UETKO OINPENeNUTh NpEeAebl I[TOJHOMOYHM KOHTPOJIMPYIOIIMX W HAA30PHBIX OPTaHOB.
HccnemyeMplit BOpoc CIOCOOCTBYET OOCCIICUSHHIO 3aKOHHOCTH, 3alllUTE MPaB M CBOOOJ (U3UYECKUX U
IOPUIIMYECKUX JIMI, a TaKKe€ YCTaHOBICHHIO OanaHca MEXIy HEO00XOJAWMOCThIO TOCYIapCTBEHHOTO
BMEIIATENBCTBA U IPUHIIUIIOM HEBMEIIATENbCTBA B JESITEIbHOCTh CyOBEKTOB IIPEANIPUHIMATEIILCTRA.

[anee paccMOTpyM BTOpPOW HPU3HAK OTIMYMS, IPUMEHEHHE MEp MPaBOOTPAHMUYUTEIBHOTO XapakTepa
0e3 omepaTHBHOTO pearvupoBaHus (IIPH KOHTPOJBHOW NESATETHHOCTH), a MPHU HAA30PHOM JESTEIBHOCTH
(mpuMeHeHHe Mep NPaBOOIPAHMYUTEIBHOTO XapakTepa, B TOM 4YHCJE OIEPATUBHOIO PEarupoBaHusl C
MPUMEHEHHEM Mep AaJMUHHCTPATHBHOTO B3bicKaHus). Ilo HamemMy MHEHHMIO, MMEHHO HCCIeIyeMble
MIPU3HAKK KOHTPOJISl M HAJ30pa JIOJDKHBI HAWTH MECTO MPH Pa3rpaHUuEeHUH PacCMAaTPHBAEMBIX MOHSITHI TI0
3aKOHOJIATENbCTBY JIPYTHX CTPaH.

Taxke TOATBEPKACHUEM HAIIEr0 MHEHHMS M0 Pa3rpaHUYCHHUIO TOHATHH «KOHTPOJIb» «HaI30p»
SBJISIETCSl 3aKperieHne B ctatbe 138 chepbl gesarensHOCTH cyOBheKTOB MPEANPHHAMATEIBCTBA, B KOTOPHIX
OCYIIECTBIISIETCSl KOHTPOIIb, cTaThs 139 cdepsl AesTenbHOCTH CyOBEKTOB PEAIIPUHUMATEIBCTBA, B KOTOPHIX
ocymectBisiercsi Hag3op. COOTBETCTBEHHO ONpPEAENCHbl 10  OTHIEJBHOCTH KOHTPOJHMPYIOLUIME U
Ha/I3Uparolie oprausl. M3 npuBeneHHOro nepeuns cyObeKTOB ClieAyeT onpeaAeiuTh 116 KOHTPOIUPYIOLINX
opraHoB u 22 Hajzuparonmx [18].

Hapmsuparomue — Bce oprasbl, OCYLIECTBIISIOIIME MPOBEPKH CYOBEKTOB NpPEANPHUHUMATENBCTBA —
CoC, MUC, umeromue TMOJHOMOYHUS HAJIOXKWUTh 3alpeT, HampuMep, Ha peaju3aldio MpPOLYyKIIHH,
OCYIIIECTBIICHUE MPOIECCOB (MEphl OMEPaTHBHOTO BO3jeHCTBHs). KOHTpOIlb — 3TO KOrja, Hampumep,
MUHHCTEPCTBO TPOBEPSET PETHOHAIBLHOE TIOJIpPa3JIeNIeHHe, KOTOpPOE HAaXOJUTCS B OpraHU3alMOHHOM
B3aMMOJICHCTBUU.
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Obcyorcoenue

B Hacrosimee Bpems TOCYJapCTBEHHOE pETYJIHPOBaHHME IPEANPUHUMATENBCKOM IesITEeNbHOCTH
UCHBITHIBAET CEPbE3HbIE 3aTpydHEeHus. OpraHbl TOCYZapCTBEHHOI'O KOHTPOJIS M HAA30pa 3a4acTylo
COCPEIOTOYCHBI Ha OOHAPYXEHUU MPaBOHAPYIICHUH W MPUMEHEHWH CaHKIWH, YTO OTOABUTAET Ha 3aJHUM
IUIaH TPEBEHTUBHBIE MeEphl U MpEayNpexAeHHe HapylleHuH. 30bITOYHOCTE KW NPOTUBOPEUYHBOCTD
HOPMAaTUBHBIX TPEOOBAaHUI, MHOTHE U3 KOTOPBIX ABJIIFOTCS HEBBIOJHUMBIMU WM YCTapeBIINMH, CO3AAET
MIPaBOBYIO0 HEONPEAENEHHOCTh U YCHIIMBAET aJMHUHHMCTPATUBHOE JaBlIEHHWE Ha NpennpuHuMareneid. Kpome
TOrO0, HEAOCTAaTOYHOE TNpPUMEHEHHE CHUCTeM OLEHKM PHCKOB  OrpaHH4YMBaeT 3(PQPEeKTHBHOCTH
rocynapcTBeHHoOro Haazopa. Habmronaemble hakTopbl yKa3bIBarOT HA HEOOXOIMMOCTh COBEPILEHCTBOBAHUS
HOPMAaTUBHO-TIPABOBOW 0a3bl W BHEIPEHUS COBPEMEHHBIX METOAOB YIIPABICHUS PUCKAMHU [JIsl OBBIICHUS
3¢ GEKTHBHOCTH rOCYIaPCTBEHHOTO KOHTPOJIS.

Kak mnokaspIBaeT mpaxkTHKa, rOCYyJapCTBEHHBIMH OpPraHAMM 3a4acTy0 HE HCIIOJIHSIOTCS MOJOKEHUS
crateu 130 IIK PK. ['ocymapcTBeHHBIM OpraHaM 3amperaeTcs MTPUHUMATh MMOA3aKOHHBIC HOPMAaTHBHBIC
MPaBOBbIE aKTHl 1O BOMpOCaM IMOpsAKA MPOBEACHUS MPOBEPOK CYOBEKTOB MpEeINPHHUMATENLCTBA, 32
HCKJTIOUYCHUEM HOPMATUBHBIX MPABOBBIX aKTOB, IPEIYCMOTPEHHBIX MyHKTaMu 2 U 3 ctaThu 141, myHKTOM
1 cratem 143 llpennpuHUMATENHCKOTO KOIEKCa, TO €CTh WCKIIOYEHHS, KOTOpPBIE OJDKHBI OBITh
ycTaHoBJeHbl 3akoHamu PK [18].

Ha camom zene, kak MoKa3bIBaeT aHAJIN3 MUTPAIIMOHHOIO, JIECHOTO, BETEPUHAPHOTO 3aKOHOIaTEIhCTRA,
CYIIECTBYIOT IO/A3aKOHHBIE AKThI, ONPEACIIIONINE MOPSIOK OPraHU3alMy HPOBEICHHS T'OCYAapPCTBEHHOTO
KOHTPOJISI, YTO IPOTHBOPEUUT U HAPYIIAET HOPMBI ACHCTBYIOILETO 3aKOHOJATEIbCTRA.

JelicTByromuil MpOBEPOYHBIN JIUCT, YTBEPKACHHBIN YIIOJHOMOYEHHBIM OpraHoM, a UMeHHO IIpukazom
MUHUCTpa HANMOHANBFHOW 3KOHOMHKHM Pecmybmukm Kazaxcran ot 31 oxtsaops 2018 roma Ne 49 «O6
YTBEP)KICHUN KPUTEPHUEB OLICHKU CTEIIEHU PUCKA U IIPOBEPOUYHBIX JIUCTOB B 007IaCTH NOIAEPKKHU U 3aIIUTHI
CyOBEKTOB YaCTHOTO TPEeANpUHUMATENbCTBA» [19], K coXaleHHIo, HEe COIAEPKUT B cebe TpeOoBaHMUid, MO
coOmoeHuIo JaHHoi HopMbl [IpennpunnmaTensckoro koaekca PK, To ects npunsTHE MOPSAIKOB HA YPOBHE
3akoHa. Ham kaxercs, 4ro HaHHBIH BOmpoc HeoOXoauMo mpeaycMoTperb. I[losBieHuneM Takoro Buia
KOHTpoJIs, Kakcoomoaerue HopM crareit 130 u 140 T1K PK, nanHbIii mpoGest ObUT ObI pelleH.

Bropas mpobmnema, KoTopas CyIIECTBYEeT B HACTOSIIEE BpeMs IO BOMPOCaM TOCYAapCTBEHHOTO
KOHTpOJIA 1 Hazmzopa, 4. 3 cT.141 I1IK PK onpenenens! ciydau, mpy KOTOPHIX MPO(UIAKTHYECKANH KOHTPOIIb
C ToceleHneM CcyObekTa M OO0BEKTa KOHTPOJSl OCYLIECTBIAETCS 0e3 NpUMEHEHMs OOILIero mopsaka
MIPOBEJICHHS TAKOTO KOHTPOJISL.

B uacTtHOCTH, TOCELIEHHE CBSA3aHO C KOHTPOJIEM COOTBETCTBHUS 3asBUTENS KBATU(PHUKALMOHHBIM MU
pa3pelnuTeNIbHBIM TPEOOBAHUAM /10 BBLAAYM paspelieHus U (WIK) NPUIOKEHHUS K Pa3pelIeHrIo B CiIydasiX,
npenycMoTpeHHbIX 3akoHoM Pecmybnuku Kazaxcran «O paspemeHusx M yBegomileHusx». HeoOxomaumo
MOSICHUTD JITaHHYIO HOpMY. [IpenpuHIMaTeNh X0UeT MONYyYUTh JUIEH3UI0, €CTh HE0OXOIUMOCTh OCMOTpa
00bEKTa KBATU(PHUKALMOHHBIM TPEOOBAaHUSIM, TO BO3MOXKEH MPOPHUIAKTHYECKHHA KOHTPOJb C MOCEIIEHHEM.
OnHako Takoe MOCELICHHE CIeAyeT CHeNaTh TaK Ha3bIBA€MbIMHM COIYTCTBYIOIIUMH Pa3peLIMTEIbHBIMU
JOKyMeHTamH. J{J1s1 Tocy/1apCTBEHHBIX OPTaHOB MCKIIFOUAETCs HEOOXOIUMOCTh 0OpaIlieHns: B IPOKypaTypy o
3aIlOJTHEHUU COOTBETCTBYIOLIMX MPEINUCaHUH U T.1., TO €CTh MPONTH 6€3 JaHHOW MPOLEeAYPhl HEBO3MOXKHO.

CrnenoBaTenbHO, NPEANTPUHUMATEIND [TOCTABJIEH B OYEHD CIIOKHOE MOJIOKEHUE, TOTJa, KOI/la EMy BayKHO
MOJTyYUTh JINIEH3UIO, CYOBEKT HE MMEET BO3MOXKHOCTH TOJYYHTh, U JaXe B CIydae HadalbHON pabOTHI
paboTaTh 6e3 Hee, HET COTIacoBaTebHONW MPOIEyphl. B KOHEYHOM HTOTE, MOydUTCS TaK, YTO HACTYHArOT
PHUCKH, TPOKypaTypa BBIJAET pa3pelleHHE Ha COIMYTCTBYIOIIME pa3pelIUTENbHbIE JOKYMEHTBI IMPOWTH
MpodUIAKTHUECKH KOHTPOJIb. B KkadecTBe mpumepa HEOOXOJIUMO MPHUBECTH cieayroliee. MUHACTEPCTBO
CEJIbCKOTO XO3SIIICTBA BBIJACT JIMIIEH3UIO Ha JIEKAPCTBEHHBIE TPENapaThl, TO €CTh COMIACYIOIINE MTPOLIEAYPHI
JIpYTHUX OpTraHu3alui, KOTOpble He noanafaroT noj uckmoueHus ct. 141 11K PK, gto npusBoaur k Tomy, 4to
U3JIEP)KKH OM3HECAa H3JUIIHUE, HEOOXOAMMOCTh NPHUKPBITHUS JaHHOW [ESTEIbHOCTH WM K€ KaKHe-TO
KOPPYIIIMOHHBIE COCTABIIAIONIHE.

CyTb TpeTbeil mpoOeMBbl COCTOUT B TOM, YTO MPAaKTUUECKH He paboTaioT HOpMbI cratedt 135, 136 TIK
PK. B Hacrosmee Bpems, cornmacHo I[IK PK, rocymapcrBeHHbIii Hamzop ocymiecTBisiercs B 17 cdepax
JEeSTeTbHOCTH CYObEKTOB IIPEAIPUHAMATENHCTBA 1, TIO HAIIEMY MHEHHIO, BCe c(pephl JOIKHBI B OTPACIEBBIX
3aKOHaX OTPa3WTh MOPSAIOK MPOBEICHUS TOCYAapCTBEHHOI0 Haa30pa, kak 31o caenaHo B IIK PK. ITopsook
MPOBENEHHUs] TOCYAapCTBEHHOTO HaJ30pa MpPUBEACH B OAaHKOBCKOM, B TPYAOBOM M 3aKOHOJATENbCTBE O
TOproBoM MoperuiaBanuu. K mpumepy, jecHoe, BeTepuHApHOE, SHEPrO3aKOHOJATEIbCTBO HE ONPENEIISIOT
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MOPSIOK MPOBEACHHS HA30pa, a 3TO BEb MEPhI ONIEPATUBHOTO PearupoBanus 63 BO30YyKICHHS aeaa. Mbl
[PEIoNaraeM, 4T0 B OTPACIIEBBIX 3aKOHAX €CTh Takas Mepa, Kak MPHOCTAHOBHTH JICSITEIbHOCTh CYOBeKTa
NPENPUHIMATEILCTBA B CIIydae HApYLICHWS] TeX WM HWHBIX TpeOOBaHWiI 3aKoHa. B maHHOM ciydae
HHUKAKOro TPOMUCAHHOTO TIOPSIIKA HET, COOTBETCTBEHHO TIOCIIEACTBUSI BBIPAXKAIOTCA Kak B (opme
FOPHIMYECKOr0,  HEIOPHANYECKOr0, 9JKOHOMHYECKOro U (uHaHcoBoro xapakrepa. Ormsite ke
[PEIOCTABISETCS] BO3MOKHOCTH KOPPYIIIIHOHHBIM TIPOSIBIICHHUSIM.

Crenyromasi mpobjieMa CBsi3aHa C MPOBEPOYHBIMU JIUCTAMH U JCSTEIBHOCTBIO YIOJTHOMOYCHHOTO
OpraHa o BOMpOCY 3alIUThI PaB MPeINPUHUMATENCH, TO €CTh MUHHCTEPCTBOM HAIIMOHATBHON SKOHOMHUKH.
C TOYKHM 3pCHUsS MOHATHS M HA3HAYCHHUS HA30pa 1eIecO00pa3HO HCKITIOUYCHUE MPOIIEAYPhl OCYIECTBICHUS
HaJ130pa 110 aHAJIOTHH OCYIIECTBICHUS MPOMIIAKTHIECKOr0 KOHTPOIIS ¢ mocemenueM. [Ipobiema B ToMm, 4TO
CETrOJHsI TOCYIaPCTBEHHBIN HAI30p MPEATaracTcst MPOBOINUTH TaK XKe, Kak U MPOPHIaKTHICCKHH KOHTPOJb C
HoceneHreM (PEerucTpUpoBaTh, COCTABIIATE CHCTEMY OLICHKH PHCKOB, JeNaTh MPEeIUCAHUs U T.1.). Ha Ham
B3I/, CYIIECTBYET APYroil THII HAA30pa, y HEro HET IMOCIEACTBHH HAIOXCHHS aIMHHHCTPATHBHOTO
B3bIcKaHusd. BcBszu ¢ JaHHBIM CJIydacM CYHCCTBYCT MPCAINOJIOXKCHHUE, YTO HYXKHO JIydll€ YTOYHHUTD,
KOHKPETU3UPOBaTh, MIOCTaBUTh B OoJiee TouHble pamMku Hamzop B IIK PK u obecnieunTh HEYKOCHUTEIBLHOE
COOITF0IeHHE TOCYIaPCTBEHHBIME OPTaHaMHU, HAXOSIIUMHUCS B chepe rocyaapcTBeHHOro Hamzopa. Cuemyer
MOAYCPKHYTH, YTO B OTPACJ/ICBBIX 3aKOHaX CJICAYCT 3aKpPCIIUTh CHC]_[I/I(bI/IKy IMPOBCACHUA HaA30pa B TOH U
uHoii cdepe [20].

Bwi600b1

BelensnoxeHHOE JaeT OCHOBAaHUE YTBEPKAATh, YTO B Ka3aXCTAHCKOM 3aKOHOJATEIILCTBE HEOOXOIMMO
3aKpETUTh OIpEeJIeNeHNE TIOHATHUS «IIPOBEPKay.

ITpoBepkoii, IO HalIeMy MHEHHIO, CUUTAETCS «IESTEIbHOCTh OPraHOB IOCYAAPCTBEHHOIO KOHTPOJS U
HaJ30pa MO OLEHKE CTENeHW PHUCKA, aHAINW3y, MPOTHO3MPOBAHHUIO, BBIABICHHUIO, IPECCUCHHUIO U
npopUIaKTHKE HCHONMHEHUs 00s3aTeNbHBIX TpeOoBaHMil». Hamu mpeanaraeTcs 3akpenmuTh UMEHHO TaKoOe
MOHATHE TepMHUHa «IpoBepka» B [IpennpunumMarensckoM kojaekce PK. B yTouneHuu Takke HyXaaroTcs
MOHSITHSL KKOHTPOJIbY M «Haa30p» [21; 80-84].

Cornacho cratesaMm 134 u 135 TIK PK, «rocynapcTBeHHBIM KOHTpOJIEM ABIISETCS ACSITEILHOCTh OpraHa
KOHTPOJISI M HAA30pa TI0 MPOBEPKE U HAOIIOACHUIO HA MPEJMET COOTBETCTBUS JICSTEILHOCTH MPOBEPSIEMBIX
CyObeKTOB TpeOOBaHMSM, YCTaHOBJICHHBIM 3aKoHoAarenbcTBOM PecrnyOmuku Kaszaxcran, B xoge
OCYILECTBJICHUS U TIO Pe3yJIbTaTaM KOTOPOTO MPUMEHSIOTCS MEpbl IPaBOOTPAaHUUUTEIBHOTO XapakTepa 0e3
OIepaTUBHOTO pearupopanus [18].

«l'ocynapcTBEeHHBIM HAA30pPOM SIBIISIETCS] JESITENbHOCTh OpraHa KOHTPOJIS M HaJa30opa IO HPOBEPKE,
npoduIakTUKe W HAOJIOAEHHIO 3a COOJIONEHHMEM CyObeKTaMH Haj3opa TpeOOBaHHM 3aKOHOIATEIbCTBA
PecniyOnmukm  Kazaxctan ¢ mnpaBoM TpUMEHEHHS Mep OINEepaTUBHOIO pearupoBaHUS B XOJE €€
OCYIIECTBJICHHUS, TIO Pe3yIbTaTaM KOTOPOM MPHUMEHSIOTCS aIMUHUCTPATHUBHBIE B3BICKAHU.

Jannpie QOpMyTHpPOBKH CTpajalOT HEMONHOTOW. B 4YacTHOCTH, K KOHTPOJIBHBIM M HaI30PHBIM
MEPONPHATHSAM OTHECEHBI TOJIBKO NMPOBEpPKA, HAOIIOJEHHE M COOTBETCTBHE AEATEIILHOCTH MPOBEPSIEMBIX
CyObeKTOB TpeOOBaHMSAM. A B TOHATHH «TOCYJAPCTBEHHBI HAIA30p» HA3BIBAIOTCS MEPONPHUITUS IO
poBepKe, NPOUIAKTUKE U HAOIIOJEHHUIO 32 COOII0IEHEM CyObeKTaMH HaJ[30pa TpeOOBaHUH.

Kak noka3spiBaeT nzyueHue 3apyOeHOTO 3aKOHOATENbCTBa, TPeOOBAaHHUS OPraHOB KOHTPOJISL U Hag30pa
SBISIFOTCSL «00s3aTenbHbIMIY. Ham Kojieke ocTaBuil TOJIBKO TEPMUH «TpeOOBaHMS», HA HAIll B3TIIS, JaH-
HBI TEPMHH 3HAYUTCA KaK «00s3aTeNbHBIN». OTCYTCTBHE HYETKOTO M SICHOTO OIpPENETICHHS TOHITHA
«IPOBEPKa» B Ka3aXCTAHCKOM 3aKOHE MPHUBOAMUT K CYIIECTBEHHBIM MpoOJeMaM NpH OCYIIECTBICHUH
TOCYJJAPCTBEHHOT'O KOHTPOJII W HaJ30pa, MO0 HE YCTaHABIMBAeT rpaHullpl. [lo HamieMy MHEHHIO, BCS
CYUTHOCTh KOHTPOJBHOW W HAI30pPHON JEATENIbHOCTH TOCYIapcTBa 3aKIIOYaeTcsl B MPOBEACHHUU
MEpPONPHUATUH IO TPOBEPKE ESITENBHOCTH CYyOBEKTOB MNPEANPHUHUMATEIbCTBA. 3aKpEIJICHUE IOHATHUS
«IIPOBEPKa» CIIOCOOCTBOBAJIO Oojiee MPaBMIILHOMY MPOBEACHUIO MEPONPHUATHH MO KOHTPOJIIO U HAA30py
[21;80-84].

AHanmu3 COBPEMEHHBIX MPOOJeM ToCyJapCTBEHHOTO KOHTPOJs M Haa3opa B PecmyOnmuke Kazaxcran
CBHUJIETENILCTBYET O HEOOXOJMMOCTH CHCTEMHBIX HM3MEHEHHH B 3aKOHOIATENBHON W aJIMUHHCTPATHBHOU
MIpaKTHKE. 3aKOHOAATENBHOE PETyNHMpOBaHue, NpencTaBieHHoe B llpeanmpuaumarensckom koaekce 2015
rojia ¥ psje MPEeAmecTBYIONUX akToB, Takux kKak 3akoH PK ot 31 suBaps 2006 roma Ne 124111 «O gactHOM
npennpuHUMaTenbeTBe» U 3akoH PK ot 22 nexabps 2003 roma Ne 510-II «O rocymapcTBeHHOH TpaBOBOU
CTATHCTHKE M CIEIHATbHBIX ydeTax», GopMHPYeT OCHOBY Uil 3()(EKTUBHOTO B3aUMOJCHCTBHS MEXIy TO-
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CylapCTBEHHBIMU OpraHamMu U npennpuHumaTeasiMi. OIHAKO COXPaHSIOTCS TMEPBOCTEIICHHEBIC BBI3OBBI: U3-
OBITOYHOCTH HOPMATHUBHBIX TPEOOBAaHWH, OTCYTCTBHE YETKUX OIPENEICHUN MOHITHHA «KOHTPOIb» M «HAI-
30p», a TAK)Ke HEOCTATOYHOE MCTIOIH30BAHNE ITU(PPOBBIX TEXHOIOTHIA.

OCHOBHBIE pa3aNuus MEXIY KOHTPOJIEM M HaJ30pOM COCTOAT B LIENSAX W MeToAax npumeHeHus. Kon-
TPOJIb OXBATHIBAET KaK OLEHKY 3aKOHHOCTH, TaK H IEIECOO00Pa3HOCTH JIEHCTBHIA MPOBEPSIEMBIX CyOBEKTOB,
BKJTIOYAsl HCIIOJIb30BaHUE Mep aAMUHICTPATHBHOTO MPHHYXIeHUA. Ham3op orpaHndmBaeTcs mpoBepKoit co-
OTBETCTBUS JCATENBHOCTH TpeOOBaHUAM 3aKOHOAaTeNbcTBa. Hanpumep, B Kasaxcrane ¢pynkuuonupyer 116
KOHTPOJIUPYIOLUX OPTaHOB U 22 HAA3UPAIOLINX, YTO MOYEPKUBAET CTPYKTYPHYIO CII0)KHOCTh CUCTEMBI.

OTCyTCTBHE €IUHBIX KPUTEPUEB W YETKHUX MPOIETyp MPOBEICHUS MPOBEPOK, TAKMX KaK MPodHUIaKTH-
YeCKUI KOHTPOJIb C MOCEIIeHNeM, IPUBOANT K IPAaBOBOW HEOIPEIEICHHOCTH, YTO YBEINYNBAET aIMUHICT-
paTUBHOE JaBJICHUE HA MTPEIITPUHUMATEIICH U CO3JIacT PUCKU KOppyIIuy. Beenenue udpoBbIX HHCTPYMEH-
TOB JIJIsl MOHUTOPHHTA U OIEHKH PHUCKOB, HA OCHOBE JaHHBIX, IPEIOCTABICHHBIX CAMUMHU CYObEKTaMHU, MO-
JKET TMOBBICUTH TIPO3PAYHOCTh B 3((HEKTUBHOCTH TOCYIAPCTBEHHOTO YIIPaBIECHISL.

C Hay4YHOH TOYKHM 3PCHHUS BOKHO MHTETPUPOBATH MPUHIIMITEI TJIACHOCTH, PABEHCTBA, IPE3YMIIIUH J100-
POCOBECTHOCTH, HE3aBUCMOCTH KOHTPOJIHUPYIOUINX OPTaHOB, a TAKKe 00ECHEYUTh CTPOTYIO IOPUANIECCKYIO
periaMeHTanuio mpoueayp KOHTpols u Haazopa. CoBeplIeHCTBOBaHUE TIPaBOBOW 0a3bl M yHH(pHUKAIHS TOI-
XOJIOB K YIPAaBIEHHUIO CO3/AaAyT YCIOBUS AJI YCTOWYMBOIO 3KOHOMHYECKOTO Pa3BUTHS U YKPEIUIEHUS JOBe-
pHA K TOCYJapCTBEHHBIM UHCTUTYTAM.
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b.A. Capbacos, JI.T. )Kany3akosa, A.T. Teney6exoB

Ka3zakcran Pecny0uKkacbIHIaFbl MEMJIEKETTIK 0aKbLIay MEH KaJarajiay/abl
JKy3ere acbIpy Ke3iHje Kocinkep/epAiH KYKbIKTAPbIH KOPFay/Abl 3aHHAMAJIBIK
KaMTaMachI3 eTyAiH 63eKTi MaceJiesepi

Makanaza KOCIIKEpIiK calaChIHIAFbl MEMIICKETTIK OaKpUiay >KOHE Kalaralay HHCTHTYTTapbhIHBIH KeHOip
©3CKTI TEOPUSUIBIK JKOHE MPAKTUKANBIK Mocelelepi KenTipuireH. MakcaTsl KOCIMKEpIiK  KbI3MET
WHCTHTYTBIHBIH TYPaKThl JaMy JKardaibIH JKeTinaipy, ce0ebi ochblFaH OaiyIaHBICTBI 3aHHAMAIIBIK aKTilepe
KONTEreH KaWIIBIIBIKTAp TYBIHAAHBI. FBUIBIMK KYMBICTBIH HETi3ri MakcaThl MEMJIEKeTTiK Oakpuiay MeH
KaJlaraJlay/ibl iCKe achlpy TY)KBIPBIMAAMAachl, OJNApAbIH Oeiriiepi MeH KaruIaTTapbHBIH TEOPHSUIBIK
Macenesnepi, COHai-aK aTajFaH canaja MEMIJISKETTIK OpraHAapblH KbI3METiH )Ky3ere achlpy NPaKTHKACHI,
OCBI KYKBIKTBIK MHCTUTYTTHIH KazakcraH PecryGinkachiHIa KoHE dlieM/ie KOJIIAHBUTYBIH CallbICTBIPMAIIbI-
KYKBIKTBIK TaJnay. 3epTrey HoTmkenepi Herizinae Kazakcran Pecmy0nnkachIHBIH MEMIIEKETTIK OpraHIapbiH
MIOPMEH1 BIHTAJAHIBIPY YIIIH OJapIbIH OakpuIay jkKoHE Kajaraiay (QyHKIWSUIApBIH KEUICHIl KaHFBIPTYAbI
JKOHE HUQPIaHABIPYIBI KY3€Te achlpy Tallall eTUIETIHIH aTam ©TKeH jkoH. KoMMepuusuiblK KbI3METTI Kypy
Ke3iHe KOCIMKEpIiK TOyeKeNAepi COHKeCTEeHIIpy koHe Oaranay pociMAepiHae, COHAai-akK IIapyamIbUIbIK
KYprisymi cyObekTinepaiH e37epi YCBIHATBIH IHUGQPIBIK JepeKTepre Heri3fAenreH MOHUTOPUHITIK
npolecTepie NHHOBAIMSUIBIK U(PIBIK TEXHOIOTHSUIApABI KOJIaHy SKOHOMUKAIIBIK CajlaJarbl MEMJICKETTIK
0acKapyablH AambIKTBIFBI MEH HOTIDKENUIIK JCHTeHiH eaoyip apTThipyFa MyMKiHIiK Oepemi. Makanama
KACIITKepIIiK KBI3METTI peTTeyre 6aca Ha3ap ayaapa oThIpbin, Kazakcran PecryOiankachbiHAaFbI MEMIICKETTIK
Oakputay JKOHE Kajaranay MHCTHTYTTAapbIHBIH ©3€KTi TCOPHSUIBIK JKOHE IPAKTHKAIbIK Mocenesepi
KapacThIpbUIIbL. KYKBIKTHIK peTTeyaiH KeMIIUTIKTepi, OHBIH iIiHJEe TaJalTapAblH apTHIKTHIFEL, iCKE achIpy
TYKBIPBIMJIAaMaIapbl MEH TETIKTEPiHIH HAKTHl aHBIKTAMACHIHBIH OOJIMAyhl aTam eTimi, Oy Ou3Hecke kKoHe
CBIOAlITaC JKEMKOPIIBIK TOyEKeNepiHe OKIMIILTIK KbIChIM kacainpl. Toyekennepai Oaranay, Oakpluiay KoHE
GacKapy/AblH AaUIBIKTBIFBIH apPTTBIPY YIIH LUQPIBIK TEXHONOTHSIAPIAbl €Hri3y YChIHbUIAABL. JKyMbIcTa
KoCIIKepIiep/liH KYKbIKTapbIH KOPFayIbl KYIICHTYyTe, 3aHbUTBIKTHI HBIFAUTYFa jKoHE SKIMIILTIK Keaeprinepai
azaifTyFa MyMKiHIIK OepeTiH Oakpulay JKOHE Kajaramay paciMzepiH perTeydiH OipblHFail Tocingepi
ycoiHbUTFaH. bBacekere KalijeTTi SKOHOMHKAIBIK OpPTaHBl JKSHE TYPAaKThl MEMIICKETTIK OacKapysl
KaJIBINTACTBIPY YIIiH HOPMATHUBTIK-KYKBIKTHIK Oa3aHbl JKETUIAIPY/iH JKOHE KYKBIK KOJAHYIbIH 3aMaHayd
dnicTepiH IaMBITY/IbIH MaHbI3IbIIBIFBI aTall OTLIICH.

Kinm ce30ep: memiekeTTik OakpUIay jKoHE Kajarajay, KOCIIKepIiK KbI3MET, TeKCepyiep, KOMMEPIIHSIIBIK
eMec YHBIMIap, KapKBUTBIK KOJIIAY, 3aHIbI 0Y3y, OHIIPICTIK MPOoIIecc.
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B.A. Sarbassov, L.T. Zhanuzakova, A.T. Toleubekuly

Current issues of legislative support for the protection of the rights
of entrepreneurs in the implementation of state control and
supervision in the Republic of Kazakhstan

The article presents some current theoretical and practical problems of institutions of state control and super-
vision in the field of entrepreneurship. The goal is due to the fact that the institute of entrepreneurial activity
is in a state of constant development, in connection with which a large number of contradictions arise in legis-
lative acts. The main objectives of the scientific work are theoretical issues of the concept, signs and princi-
ples of the implementation of state control and supervision, as well as the practice of carrying out the activi-
ties of state bodies in this area, comparative legal analysis of the application of this legal institution in the Re-
public of Kazakhstan and in the world. Based on the results of the study, it should be stated that in order to ef-
fectively stimulate the state bodies of the Republic of Kazakhstan, it is necessary to carry out a comprehen-
sive modernization and digitalization of their control and supervisory functions. The use of innovative digital
technologies in the procedures for identifying and assessing entrepreneurial risks in the establishment of
commercial activities, as well as in monitoring processes based on digital data provided by business entities
themselves, will significantly increase the level of transparency and effectiveness of public administration in
the economic sphere. The article examines the current theoretical and practical problems of the institutions of
state control and supervision in the Republic of Kazakhstan, with an emphasis on the regulation of entrepre-
neurial activity. Shortcomings of legal regulation are noted, including redundancy of requirements, lack of a
clear definition of concepts and implementation mechanisms, which creates administrative pressure on busi-
ness and risks of corruption. It is recommended to introduce digital technologies to assess risks, monitor and
increase management transparency. The paper proposes unified approaches to the regulation of control and
supervision procedures, which will strengthen the protection of the rights of entrepreneurs, strengthen the rule
of law and reduce administrative barriers. The importance of improving the regulatory framework and the de-
velopment of modern methods of law enforcement for the formation of a competitive economic environment
and sustainable public administration is emphasized.

Keywords: state control and supervision, business activities, inspections, non-profit organizations, financial
support, violation of the law, production process.
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Conflict of interest prevention as a method of fighting corruption

The article discusses the issues of legal regulation of conflict of interest prevention as the most effective way
to prevent corruption. The main goal of the scientific article is to develop a set of effective recommendations
for preventing conflicts of interest that may arise when entering the civil service and resolving conflicts of in-
terest in the performance of the civil service as a preventive tool for preventing violations of Public Service
Ethics and bribery. The methodological basis of the study is such general and individual research methods as
the method of dialectics, formal-logical, comparative-legal and control method. As a result of the article, it
was established that Kazakhstan's legislation contains only the initial norms for the Prevention of conflicts of
interest in the Civil Service and does not form a complete mechanism for conflicts of interest in the public
sector. In conclusion, based on the analysis of foreign experience, the effectiveness of the settlement of con-
flicts of interest in the civil service was proved and the adoption of the law “on conflicts of interest” was pro-
posed. As a novelty of the scientific article, a critical analysis of the legislative coverage and law enforcement
practice of preventing conflicts of interest in the civil service with a systematic approach was carried out.

Keywords: interest, conflict, public service, ethics, image of public service, transformation of public service,
honesty, integrity.

Introduction

In addition to being one of the anti-corruption action mechanisms, the Institute for the Prevention of
Conflict of Interests in Public Service is an important part of raising the public service to a higher level. Dur-
ing the analysis of the conflict of interest issues, we noticed that it reveals its dual nature. On the one hand, it
is aimed at preventing corruption; on the other hand, it raises the professional ethics of civil servants and al-
lows them to perform their official duties properly.

In order to maintain integrity in entering, performing and exiting public service, determining the current
situation of preventing possible conflicts of interest and preparing effective recommendations, the normative
legal basis of the conflict of interest institution is studied and analyzed, its strengths and weaknesses are de-
termined. At the same time, an overview of the international experience of Estonia, Georgia, the Kyrgyz Re-
public and the OECD countries is made, theoretical researches of domestic and foreign scientists are consid-
ered.

It should be noted that due attention has not been paid to conducting research on entering, performing,
and exiting public service, maintaining etiquette and integrity, and preventing conflicts of interest. As proof
of this, it can be said that there are not enough scientific works of Kazakh and foreign scientists on the con-
flict of interests. This, in turn, hinders the implementation of a mechanism that includes scientifically based
methods and methods of ensuring the effective development of the state system through honest service to the
society and the state.

Prevention of conflict of interest is directly related to integrity in entering and performing public ser-
vice. In this direction, the main conceptual basis for a citizen's ability to resist corruption should be the de-
velopment and dissemination of the ideology of common sense in society. It is clear that it is necessary to
introduce new standards and new models of corruption-free life into social relations by changing the basic
concept of life or human thinking. There are quite a few scientific researches of Kazakh scientists on the
formation and development of the ideology of integrity in society, on maintaining loyalty to public service,
action against money laundering and on conflict of interests.
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In general, we noticed that almost all Kazakhstani scientists focused on explaining the problem of con-
flict of interest in public service, its avoidance and prevention, as well as on the practice of law enforcement.
That is why, in our research, we believe it is necessary to make a comprehensive search for the prevention,
avoidance and regulation of conflicts of interest in public service.

Materials and methods

The aim of the research work was to consider the effective legislative changes to prevent it, proving the
possibility of the conflict of interests arising in holding public office and leading to corruption, as well as
bribery. To achieve this purpose, the following tasks were set: 1) the impact of prevention of conflicts of in-
terest in public service on the spread of the ideology of common sense in the public sector; 2) study of the
practice of preventing conflicts of interest in the Republic of Kazakhstan; 3) identification of effective meth-
ods of prevention of conflicts of interest in the public sector in foreign practice; 4) development of legislative
recommendations for the prevention of conflicts of interest that can be used in national legislation.

In the analysis of the quantitative and qualitative indicators of the research, policy analysis, cost-benefit
analysis, stakeholder analysis, scenario forecasting, comparative-legal analysis, SWOT analysis, case study,
existing government functional and systematic analysis of programs, plans and normative acts are carried
out.

The content analysis was carried out to the texts of the concept of the anti-corruption policy of the Re-
public of Kazakhstan for 2022—2026, the concept of the new model of the public service of the Republic of
Kazakhstan, the concept of the development of public administration in the Republic of Kazakhstan until
2030, and the Constitution of the Republic of Kazakhstan, the law on public service related to the prevention
of conflicts of interest in public service, the norms of the anti-corruption law, as well as the existing norma-
tive legal acts of foreign countries, theoretical works of domestic and foreign scientists. In order to identify
shortcomings in the practice of preventing conflicts of interest in the public service, monitoring of employ-
ment and performance of the public service (observation method) was executed.

Unfortunately, the absence of a conflict of interest prevention mechanism leads to real corruption and
the ability to measure the resulting costs is limited. We believe that such a limitation is due to the fact that
the state does not pay attention to the prevention of conflicts of interest in public service and, as a result,
does not register relevant research (facts).

Results

It is well known that one of the situations that pose a threat to our country's state and national security is
corruption. Corruption reduces the efficiency of public administration and diminishes the country’s image
attractiveness, thereby hindering the political, social, and economic development of the state. It is also im-
portant to note that the forms of corrupt activities change and evolve every year. Modern forms of corruption
include lobbying for private interests, network-based corruption, embezzlement of budget funds through
nepotism, and securing high-level government positions through favoritism.

Domestic scientists B.Zh. Aitimov, Ye.Sh. Dusipov and D.N. Bekezhanov in their work entitled “Legal
Instruments for Building Integrity”, gives an overview of the Kazakh legislation on the formation of integri-
ty, connecting the need for forming integrity with the strengthening of the fight against corruption in socie-
ty [1; 111]. If we look at the scientific work, the legal basis for the formation of integrity in the country is
generally formed, but it offers several ways of its implementation. Among them, we think that some opinions
related to the formation of the ideology of integrity in the society and its development in the public service
can be used to increase the effectiveness of the prevention of conflicts of interest in the public service.

The mentioned authors consider corruption as a major threat to both state and national security, arguing
that it not only reduces the efficiency of public administration but also destroys the country's image attrac-
tiveness, thus hindering the overall political and economic development of the state. They also note that, in
line with the development of science and technology, forms of corrupt activities evolve, highlighting new
types such as lobbying for private interests, bribery networks, and fraudulent appropriation of budget funds.
Furthermore, they argue that the methods of combating corruption must change conceptually, emphasizing
that the foundation of such a concept should be the formation and development of an ideology of integrity
within society. By altering the core principles of human thought or life, they propose introducing new life
standards into social relations, promoting a model of a corruption-free life. Introducing the term “society of
integrity” into the realm of social sciences, they believe that such a society would establish zero tolerance for
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corrupt actions. This would become an internal conviction for each citizen, forming the basis of their think-
ing and influencing their behavior and lifestyle.

Analyzing the legislative foundations for the development of the ideology of integrity in our country,
the authors conclude that the most effective tool for preventing corruption in society and public service is the
ideology of integrity. They also outline several directions for further developing this ideology within society.
These directions include researching and developing the conceptual foundations of the ideology of integrity,
enhancing citizens’ legal knowledge, and fostering the understanding and principles of integrity through the
family institution.

The works of Professor S.S. Moldabaev on the problems of conflict of interests and formation of integ-
rity in public service can be especially noted. In his first works on conflict of interest, S.S. Moldabaev fo-
cused on the concept of “conflict of interests” and the problems in public service when it arises [2; 78-84].
He mentioned corruption, including bribery using kinship, nepotism, and familiarity, as the main problem
caused by failure to prevent conflicts of interest.

In his work, professor S.S. Moldabaev focused on the development of the conflict of interests in the law
enforcement system, and as a result, he focused on the decrease in judicial justice in the country [3; 2-7]. At
the same time, we believe that Professor Moldabaev's theoretical views on the importance of fostering integ-
rity in public service and the role of conflict of interest prevention in its development are worth noting. In
this work, Moldabaev states that conflicts of interest are not always directly tied to the employee’s material
or other personal interests; however, it is clear that such personal interests often become the cause of abuse
of authority or even crimes. He points out that conflicts of interest frequently arise due to institutional defi-
ciencies within organizations and the lack of mechanisms to prevent and mitigate the negative consequences
of using official powers and opportunities for personal gain. Furthermore, this institutional deficiency leads
to manifestations of corruption. Moldabaev concludes that the rapidly changing nature of conflicts and con-
flicting situations further underscores the relevance of this topic.

In his research, M.D. Nauryzbek examines the policy of receiving gifts as one of the special conditions
affecting the emergence of conflicts of interest in public service, and proves that legal prohibition still does
not lead to the reduction of giving gifts to the policy of zero gifts. And he expressed his opinions only in this
direction [4; 279-285]. In his work, the author analyzes two approaches to the policy of giving and receiving
gifts in public service, demonstrating that each has its advantages. The first approach, the zero-gift policy, is
presented as a method that fully eliminates the risk of unlawful gifts influencing the decisions of public offi-
cials. However, the author also notes that this approach places full control over the official’s freedom of ac-
tion, thereby restricting their autonomy. The second approach, the gift-limitation policy, is characterized as
more democratic, allowing public officials greater freedom in decision-making. The author discusses both
the advantages and the drawbacks of this policy. In our view, banning gifts or establishing a gift policy is
only one means of preventing conflicts of interest in public service and should not be limited to
consideration.

Candidate of Law Science, associate professor Zh.U. Tlembaeva conducted a high-level analysis of leg-
islation and law enforcement practice until 2018 [5; 42—48]. In this article, the author notes that in 2017, Ka-
zakhstan ranked 122nd in the Corruption Perceptions Index, improving its score by 2 points to receive a total
of 31 points. Author also mentions that this figure is the highest achievement since 2019. According to ex-
perts, the prerequisite for attaining positive indicators in the ranking was the implementation of the National
Plan and the Anti-Corruption Strategy. According to these documents, Kazakhstan set purposes to improve
access to information, enhance the transparency and accountability of government agencies, and refine the
process of providing public services. The author believes that such changes were indeed implemented in
practice, increasing citizens’ trust in government bodies and enabling the effective execution of large-scale
national projects. In this article, Zh. Tlembaeva focuses on important documents in the formation of anti-
corruption policy, proving that they have served as a fundamental basis for combating corruption. Author
mentions documents such as the Presidential decree of the Republic of Kazakhstan dated March 17, 1992,
“On Measures to strengthen the fight against organized crime and corruption” the “Kazakhstan — 20507
strategy, the Anti-Corruption Strategy for 2015-2025, and the National Security Strategy of the Republic of
Kazakhstan. It should be noted that most of these documents have now lost their force. In accordance with
the “100 Concrete Steps” National Plan, she points out that anti-corruption efforts are currently being updat-
ed, with the main focus directed as much as possible toward preventing manifestations of corruption. Author
emphasizes that due to the formation of a new approach to the phenomenon of corruption, the state’s fight
against it has begun to be implemented by methods not associated with punishing citizens as before. Com-
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prehensive preventive measures such as anti-corruption monitoring, analysis of corruption risks, and the
formation of an anti-corruption culture are being considered. Analyzing the concept of “conflict of interests”
provided in the Law of the Republic of Kazakhstan “On Anti-Corruption activities” the author indicates that
it does not disclose the concept of “personal interest”. Here, Zh. Tlembaeva highlights the advantageous as-
pects of the definition of “conflict of interests” provided in Russian legislation. The significance of the au-
thor's work lies in author’s consideration of the experience of countries like Norway, Australia, New Zea-
land, Spain, Italy, the USA and Canada in preventing conflicts of interests after leaving public service. Con-
sidering foreign experience, author proposes revealing the procedural aspects to enhance the effectiveness of
norms related to the identification and management of “conflict of interests” provided in the Law of the Re-
public of Kazakhstan “On Anti-Corruption Activities”. In this regard, she approves adopting the Russian ex-
perience, which obliges each agency to establish a commission related to ensuring that civil servants comply
with the requirements of official conduct.

Zh. Tlembaeva contends that conflicts of interest frequently arise not only in public service but also in
civil and entrepreneurial sectors. However, she points out that the concept of “conflict of interest” is entirely
undefined in the Entrepreneurial code of the Republic of Kazakhstan. To resolve this issue, author deems it
necessary to define the concept of conflict of interest according to the specific field of application. However,
we believe that the mentioned article does not provide an overview of the normative legal coverage and
practice of preventing conflicts of interest in the civil service of the Republic of Kazakhstan. There are no
legislative and law-enforcement recommendations regarding the improvement of practice and the formation
of mechanisms.

The intensity of the globalization process creates new types of threats to the statehood of Kazakhstan.
Corruption is and remains the main threat to state and national security. This reduces the efficiency of state
administration, the attractiveness of the image of the country, and thereby inhibits the political and socio-
economic development of the state as a whole. In turn, the forms of corruption are changing, such as lobby-
ing, network corruption, and theft of budget funds by deception, etc. New forms of hidden harm are emerg-
ing. This can be evidenced by the study of the World Bank on the “Worldwide Governance Indicators,
WGI”, where Kazakhstan achieved 39.5 % on the “Control of Corruption” indicator. In 2019, this indicator
was high and made 43.8 % [6].

In his speech at the inauguration ceremony on November 26, 2022, the President of the Republic of Ka-
zakhstan K. Tokayev said that “every civil servant should do his job honestly” [7]. We believe that this
statement says about understanding at the state level that the main force in the prevention of corruption in
public service is human values, including honesty. At the same time, in the “National Plan — 100 concrete
steps” program adopted at the state level, the main priority is given to the introduction of ethics rules in ac-
cordance with the times, the reason for which is that public service is a special trust given by the society and
the state [8]. Also, it can be understood that the main meaning of the principle of “the state that listens to the
voice of the people” formed in the “Concept of the Development of Public Administration in the Republic of
Kazakhstan until 2030 is that a citizen should put the interests of society and the state above their personal
interests in public service [9]. In the code of ethics of civil servants adopted in 2022, stating that “Civil ser-
vice obliges to show loyalty to public interests™, “Civil servants are required to follow public policy in their
work and consistently implement it, to maintain public trust in public service, the state and its institutions
and should seek to strengthen” [10].

If we summarize the above, the public service is a “burden of trust” placed on behalf of the society and
the state to the citizen, while performing it, the citizen is required to adhere to high moral values and profes-
sional ethics standards. Despite the fact that the development of honesty in entering and performing public
service, as well as in leaving public service, is often included in the above-mentioned normative acts and
state programs, increasing the reputation of public servants and the positive image of public service, thereby
increasing the level of public trust in public service and reforms carried out by state bodies has not lost rele-
vance today. There is a reason for this, the ethical standards and honesty requirements of the citizens in the
recruitment of officials have not yet been formed in our country. According to the report prepared jointly by
the Agency for Public Service Affairs of the Republic of Kazakhstan and the United Nations Development
Program (UNDP), it can be seen that the trust in government structures is decreasing due to the fact that they
do not declare about their possible conflict of interest when entering the public service, and the frequent ex-
posure to the conflict of interest in official promotion [11].

First of all, let us focus on the consideration of conflict of interests in international legal documents.
There are many definitions of the term “conflict of interests” in recent literature. Having sorted out all the
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definitions, we notice that the position is based on a conflict between the official duty and personal interests
of the official, where the personal interest of the official may affect the responsible performance of his offi-
cial duties to a certain extent and lead to damage of the state (public) interest. Such a definition is given in
OECD studies [12]. And we think that this definition is a common definition given to “conflict of interest”,
which allows not confusing the conflict of interest with real manifestations of corruption and other unethical
behavior.

Article 7, paragraph 4 of the United Nations Convention against Corruption provides that, each partici-
pating state shall, in accordance with the fundamental principles of its domestic legislation, strive to estab-
lish, maintain and strengthen systems that promote transparency and prevent conflicts of interest [13]. There-
fore, our state has taken the necessary obligations to develop the necessary mechanisms to prevent conflicts
of interest, as well as to ensure that the processes of entering and advancing in public service are transparent.

Next, let us look at the foreign practice of preventing conflicts of interest. According to the UK Ministe-
rial Code, Ministers must ensure that no conflict arises or is reasonably likely to arise between their official
duties and their personal, financial or other interests. To clarify this, they must submit 2 conflict of interest
declarations for publication each year [14].

The French Act on transparency in public life (Act. No. 2013-907 TR transparency in public life) estab-
lishes its own regulations to prevent problems of conflict of interest. Article 2 of the Act provides the follow-
ing definition: conflict of interest — any situation that leads to a conflict of public interests and personal in-
terests may undermine the independent, impartial and fair performance of a certain state function [15].

In Estonia, there are two main documents that guarantee the integrity of citizens who perform public
service: 1) Law on “Public Information”. According to it, every citizen entering the public service must pub-
lish the necessary information; 2) Anti-corruption law. The law establishes rules on procedures for prevent-
ing and limiting undue influence on officials [16]. All information on the prevention of corruption and con-
flicts of interest in Estonia is published on the website of the Ministry of Justice. On this website, any citizen
has the opportunity to see information on current work, guidelines on conflict of interest prevention, declara-
tion of interests, survey results, statistical materials and strategies [17].

In order to prevent conflicts of interest, the State of Latvia adopted the Law “On the Prevention of Con-
flicts of Interest in the Service of Civil Servants” [18]. According to it, as the main mechanism of prevention
of conflicts of interests of civil servants, they are obliged to make a “declaration of conflicts of interests”.
After making the declaration, the Bureau for the Prevention and Combating of Corruption (KNAB) checks
the compliance and non-compliance of the officials with the accepted restrictions. This is done by analyzing
the decisions made by the officials. The State Revenue Service and KNAB publish on their websites the de-
cisions taken and the administrative measures taken, such as verbal warnings and fines ranging from 10 to
350 euros.

The purpose of the Law “On Conflict of Interest” adopted in the Kyrgyz Republic is to unify and
improve legislation on conflict of interest, as well as to introduce mechanisms for timely detection,
prevention and regulation of conflict of interest [19]. According to the law, a citizen submits declarations
about their personal interests when taking a new position, according to which, the presence of kinship with
the employer, as well as with his subordinates, is investigated, and if there is a conflict of interest, they report
it. As mechanisms for regulating the conflict of interests, there are such types as exclusion of an official from
the performance of the position, elimination of personal interests, restriction of access to information of
persons who may have a conflict of interests, refusal of persons to make a certain decision, revision or
change of official duties. Legal consequences arise in the event of a conflict of interest.

One of the most important practices in the prevention of conflicts of interest in the public service of our
country is the experience of Moldova. Accordingly, the state of Moldova adopted the law “On declaration of
property and personal interests” [20]. According to the law, in addition to the category of relatives in the
above countries, the conflict of interest also includes a person who lived together in the previous tax year
(cohabitant). That is, the subject who must submit the declaration, the person who lived with their in the
previous year must also be indicated in the declaration.

Conflict of interest resolution mechanisms are being developed in Canada. For example, in Canada's
“Public Service Values and Code of Ethics”, the main measure to avoid conflicts of interest is mandatory
filling of a confidential report by public servants. The public servant's report shall include information on
income and property, receiving gifts and services, information on their jobs, and any other factors that may
contribute to a conflict of interest. If there is a clear conflict between personal interests and official duties,

42 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Conflict of interest prevention as a method...

then the public servant may be obliged to give up certain activities that contribute to the conflict of interests,
as well as to sell or transfer to trust the property whose ownership causes a conflict.

Discussion

The Law of the Republic of Kazakhstan “On Combating Corruption” [21] does not consider the concept
of conflict of interest at all. The laws on public service of the Republic of Kazakhstan and the laws of the
Republic of Kazakhstan on anti-corruption, adopted in 2015, include provisions on conflict of interests. Ac-
cording to it, it is considered that “conflict of interest is a conflict between the personal interests of persons
holding a responsible state position, persons authorized to perform state functions, persons equal to them,
officials and their official powers, in such a case, the personal interests of the said persons prevent them from
performing their official duties and (or) accordingly may lead to non-fulfillment”. In accordance with Article
15 of the Law on Anti-Corruption of the Republic of Kazakhstan, in case of conflict of interest, the above-
mentioned persons shall: a) take measures to prevent and regulate the conflict of interest; b) must notify their
immediate superior or the management of the organization where he works in writing about the conflict of
interest that has arisen or may arise, at the time of their awareness.

The immediate head or the head of the organization must take measures to prevent conflicts of interest
at the written request of the official in a timely manner. Such measures are similar to the measures provided
for by the law of the Kyrgyz Republic, i.e. exemption from performance of official duties, change of official
duties and taking other measures.

There are no other regulatory provisions on conflict of interest regulation. Neither administrative re-
sponsibility nor criminal liability is provided for actions or inaction in the event of a conflict of interest, fail-
ure to take measures to prevent and regulate the conflict of interest, as well as failure to notify about the con-
flict of interest that has occurred or a situation that may arise. Article 680 of the Code of the Republic of Ka-
zakhstan [22] on administrative offenses provides for the responsibility of the heads of state bodies for fail-
ure to take anti-corruption measures. However, according to this norm, responsibility for failure to take
measures is considered only for subordinate guilty persons who have committed the crime of corruption. In
the event of a conflict of interest prior to the occurrence of corruption, it is not possible to bring responsibil-
ity under the provisions of article 680 of the Code of Administrative Offenses of the Republic of Kazakh-
stan [22] for non-responsibility for actions or inactions.

Disciplinary action is the only form of liability for failure to fulfill obligations to prevent or manage
conflicts of interest. According to, article 51 of the Law on Public Service of the Republic of Kazakh-
stan [23], a public servant, their immediate superior or the head of a state body shall be subject to discipli-
nary punishment for failure to take measures to prevent and regulate conflict of interests known to them. It is
known that one of the most important measures to prevent corruption is the management and prevention of
conflicts of interest. It is well known that one of the most effective measures in preventing corruption is the
management and avoidance of conflicts of interest. However, it is evident that a concrete practice for pre-
venting conflicts of interest in Kazakhstan has not yet been established. Firstly, according to research, there
is a lack of statistical data. Secondly, the identification of close relatives, in-laws, or personal interests that
may give rise to a conflict of interest is determined by the civil servant themselves. In other words, such in-
formation is not disclosed in advance. Therefore, the ethical and moral character of the civil servant plays a
significant role. We believe that a civil servant's adherence to integrity depends on the level of their moral
gualities. The absence of effective responsibility for the violation of the requirements related to the preven-
tion of conflict of interest and its avoidance is a noteworthy situation. We believe that at least administrative
liability should be considered, which can be applied by the appropriate law enforcement agencies. Because
Article 680 of the code of Administrative offenses of the Republic of Kazakhstan stipulates that heads of
state bodies are held administratively liable only for failing to eliminate corruption offenses, for not taking
measures against culpable individuals, or for taking measures in violation of the law. As we can observe,
there is no provision for liability related to the prevention of corruption in this context. Therefore, we under-
stand that the leaders within the public service themselves are not interested in preventing corruption but ra-
ther focus on combating it only after it has occurred.

Various activities are being carried out with the competent body, the Agency of Public Service Affairs
of the Republic of Kazakhstan (Astana, Kazakhstan), to explain and inform about the prevention of conflict
of interests. It should be noted that the Agency, in cooperation with the UN Development Program, has
developed a methodological guide containing typical cases of conflict of interest prevention and avoidance.
And on the basis of the methodological manual, the Agency of Public Service Affairs of the Republic of
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Kazakhstan and its territorial departments conduct trainings and seminars on a regular basis. However, its
effectiveness is not evaluated today. There are those who have joined the service and give up their service,
and at the same time, there are those who are serving together with their family in the same service.

Also in the scientific literature there are various opinions related to the concept of conflict of interest
and its prevention, regulation in case of occurrence.

In his book “Defining Political Corruption”, M. Philp argues that public officials inevitably have multi-
ple interests. These interests are connected with various aspects of their personal life, as well as with public
interests that they have to fulfill according to their official duties. The concept of “conflict of interest” indi-
cates that some of these interests represent the risk of conflict by distorting the decisions they make or the
way they perform their official duties [24, 436-462].

According to some researchers, such as D. Amodio, E. Harmon Jones, and P. Devine, the difficulty in
identifying conflicts of interest is that only the official himself knows about the potential conflict of interest,
which leads to the problem of asymmetric information. Therefore, in order to successfully solve this prob-
lem, officials should recognize the conflicts and try to protect their decisions from undue influence [25,
738-753]. Agreeing with the views of the authors, we would say that not everyone understands that public
servants recognize their interests and protect themselves.

Researchers have discovered that people's self-interests change their perception of reality and the phe-
nomenon of “justified reasoning” in which people can justify corrupt behavior to themselves and others [26,
65-83]. In public service, these risks can be acute due to a number of situational influences, and officials of-
ten face acute ethical dilemmas. The ambiguity and subtlety of many conflict-of-interest situations can mean
that officials justify potential breaches of integrity by characterizing problems in a certain way or emphasiz-
ing a lack of clarity about what action to take. Ambiguity thus serves as a “cover” for people who do ques-
tionable things.

After summarizing the theoretical considerations, it can be noted that the state-level mechanisms are not
considered in the works of foreign and Kazakh scientists related to the prevention, avoidance and regulation
of conflict of interests.

Studying the consideration of conflicts of interest in international legal documents, it can be said that
the main principles related to the prevention, avoidance and regulation of conflicts of interests have been
formed for the states that follow the anti-corruption policy. However, considering the national legislation of
individual states, that personalized the main principle of the United Nations Anti-Corruption Convention,
which is that “Each participating state shall seek to create, support and strengthen systems that promote
transparency and prevent conflicts of interest, in accordance with the basic principles of its domestic
legislation”, there were found different concepts. The legislation of the post-Soviet countries recognizes only
public servants, often high-ranking officials, as subjects of “conflict of interest”. In European countries such
as Great Britain, France and Canada, the force of conflict of interest legislation applies to all citizens who
enter, hold and leave public service. That is, any person involved in the state budget in the public sector
(state and quasi-state) should submit relevant documents (declaration, secret report) and be checked. It is
clear that the use of such an effective practice in Kazakhstan will bear its own fruit.

The legislation of Kazakhstan contains a sufficient number of effective norms of prevention, avoidance
and regulation of conflicts of interest in public service. Article 50 of the Law on Public Service of the
Republic of Kazakhstan contains a number of norms that are recognized as situations that cause conflicts of
interest. As such cases, being an official, interfering in the activities of other state bodies, organizations (here
we should understand quasi-state bodies, any subject of entrepreneurship), solving problems related to
satisfying the material interests of one's own official powers (close relatives, relatives), preparing decisions
and unlawful support to individuals or legal entities during reception, etc. can be said. In the course of the
analysis, Article 50 covers almost all the situations in which conflicts of interest arise. However, in the report
of the 4th round of monitoring in accordance with the Istanbul Action Plan on Combating Corruption, such
situations were found to be insufficient. Conducting contextual analysis and SWOT-analysis of situations
made it possible to determine the strengths and weaknesses of Kazakhstani experience. We would say that as
a strong point of our country's experience in preventing, avoiding and regulating conflicts of interests, the
situations that may cause conflicts of interests are almost completely provided for in the legislation. Howev-
er, as a weakness, the mechanisms for ensuring the fulfillment of obligations on the prevention, avoidance
and regulation of conflicts of interest have not been formed. As a proof of this, in case of conflicts of inter-
ests, resignation from one's position, temporary suspension from the position and revision of official duties
rarely occur in practice [27]. We believe that it is possible to implement by analyzing the experiences of the
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states of Estonia, Georgia, Moldova and the Kyrgyz Republic related to the prevention, avoidance and regu-
lation of conflict of interest mechanisms in public service and ensuring that officials fulfill their obligations.

At the same time, it can be seen that the lack of necessary theoretical ideas in the science of domestic
public service has a negative effect on solving the above problems. Researches of domestic scientists on the
conflict of interests are conducted in various directions of this issue. If one scientist studies the prevention,
avoidance and regulation of conflict of interests as the main means of forming the ideology of integrity, the
next one emphasizes its concept and issues of conflict of interests in the spheres of law enforcement and ju-
dicial system.

As a result of the analysis of foreign theoretical ideas, it was revealed that the conflict of interests is be-
ing studied from the point of view of legal psychology and ethical sciences. That is, in the research of foreign
scientists, the identification of conflict of interests is connected only with the personal characteristics of a
person. And it proves that this is a trend in public service. However, in the works of foreign scientists, we
can say that there is almost no practical side, offering specific mechanisms related to the prevention of con-
flict of interests.

In this work, the author explores the experience of foreign countries in public service, highlighting that
one of the most effective tools for preventing conflicts of interest is the establishment of a value system with-
in public service. In China, the requirements for serving the people and adhering to laws and regulations are
defined by the “Eight Virtues of Integrity and Honor” a formal value system developed by former General
Secretary Hu Jintao. This set of moral principles emerged in response to two opposing forces: ongoing re-
forms and the growing divide and corruption among officials. The Chinese official value system includes
principles such as:

— Love the homeland; do not harm it;

— Serve the people; do not betray them;

— Focus on science; do not be ignorant;

— Bediligent; do not be lazy;

— Bekind; help others; do not enrich yourself at their expense;

— Be honest and maintain integrity; do not stray from your principles for profit;
— Follow the law and maintain order; avoid chaos and illegality;

— Live simply; work hard; avoid excess and indulgence.

Despite China’s strict laws, these values have become an integral part of the Chinese way of life, as ev-
idenced by the effectiveness of the ongoing reforms.

In Mongolia, the development of public service involves not only the creation of legal frameworks but
also the cultivation of high moral principles among public servants. Serving the Mongolian people and state
is considered a civic duty that surpasses personal interests.

In Singapore, the core principles of public service are oriented towards ensuring the country's inde-
pendence, sovereign authority, security, and prosperity. These principles include incorruptibility, meritocra-
cy, self-respect, and maintaining a high standard of living. This value system is enshrined in Singapore’s
“Public Service for the 21st Century” program.

In the United Kingdom, the Civil Service Code is based on the principles of integrity, honesty, objectiv-
ity, and impartiality. Public servants are expected to carry out their duties with selflessness, integrity, ac-
countability, and transparency. The seven principles of public service in the UK mirror those found in other
nations and are as follows:

1. Selflessness — refraining from actions that provide material or financial benefits to oneself, family,
or others, and acting solely in the public interest;

2. Integrity — avoiding any financial or other dependency on external individuals or organizations that
could influence official duties;

3. Objectivity — making decisions impartially;

4. Accountability — being responsible for decisions and actions, ensuring they are open to public scru-
tiny and transparency;

5. Transparency — providing as much information as possible about public decisions and actions;

6. Honesty — disclosing personal interests that may conflict with public duties and taking all measures
to resolve potential conflicts in favor of the public.

In combating corruption in the public sector, the importance of criminal law cannot be overstated. The
Criminal Code of Kazakhstan includes provisions for bribery, mediation, and the misuse of office. However,
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despite these laws, the number of registered criminal cases involving corruption continues to rise. In 2022,
1,588 corruption-related criminal cases were registered, a 12 % increase compared to 2021. An analysis of
the prosecuted cases reveals that those involved in corruption often violate their own moral principles. In
many cases concerning bribery, officials demanded financial compensation directly for performing their offi-
cial duties [28]. This indicates a lack of moral values among public servants, as they prioritize personal gain
over patriotism, public welfare, and their duty to the state. Therefore, we believe that one of the primary
tasks is to establish and foster a system of life values for our citizens and public servants.

Conclusion

The regulation of conflicts of interest as an anti-corruption mechanism has been widely adopted interna-
tionally. However, in the Republic of Kazakhstan, both the conceptual understanding of conflicts of interest
and the development of effective policies for managing them within the public service are still lacking. This
inadequacy often leads to negative consequences arising from conflicts of interest in Kazakhstan's public
sector. Firstly, violations of legally mandated restrictions and prohibitions by public officials, along with
conflicts between their personal interests and official duties, create potential risks for the commission of cor-
rupt offenses. Secondly, permitting conflicts of interest undermines the established order of public admin-
istration when legal mechanisms for exercising state power are supplanted by extralegal means — specifical-
ly, material or other personal benefits for the public servant or individuals connected to them through shared
interests. Thirdly, if a conflict of interest remains unresolved, a public servant or associated individuals gain
unjust advantages over other citizens and legal entities that operate within the law, as well as over other pub-
lic servants who do not exploit their official powers for personal gain. However, the prevalence of conflict-
of-interest situations is largely attributed not only to imperfections in public service legislation but also to
weak practices in its implementation within agencies for various reasons.

In the course of the study, public servants put their personal interests above the interests of society and
the state, which leads to the violation of public service ethics. Any public servant who uses their official au-
thority to satisfy their personal or relative's financial situation or to enter and advance in public service may
not commit corruption at first. However, it may lead to a situation where the morale of the official will de-
crease and it will lead to a situation that will influence the appearance of bribery by abuse of authority in the
future. That is, the analysis identifies and declares the conflict of interests in the citizen's entry into public
service, its performance and professional advancement, based on their high moral and ethical values. Ac-
cordingly, if the prevention and avoidance of conflicts of interests contribute to the formation of the ideology
of rationality, the prevention and avoidance of conflicts of interests and the regulation of them also play a
key role in the citizen's rationality.

Studying the experience of conflict of interest prevention, the Kazakh practice lacks mechanisms to en-
sure the transparency of conflict of interest in comparison with the countries of Moldova, Latvia, and Esto-
nia. It is still time to fully study such advanced practices and introduce not only their theoretical aspects, but
also their actual procedural aspects into the experience of our country.

As mentioned above, integrity in the public sector, specifically the open declaration of potential con-
flicts of interest when entering public service has become one of the most crucial components today. We be-
lieve that integrity begins from the very moment a person seeks to enter public service. Every citizen apply-
ing for public office should disclose any information that could create a conflict between their personal and
public interests. By doing so, they eliminate the potential for violations of ethical norms in the public service
through sensitive issues like nepotism, regionalism, and favoritism, as well as preventing the emergence of
modern forms of corruption, such as nepotism, lobbying, and oligarchy. At this point, reevaluating, as-
sessing, and analyzing the ethical, legal, and organizational aspects of public service is a pressing issue that
requires immediate attention.

Analyzing the Kazakhstan practice of preventing conflict of interest in public service, it is almost com-
pletely covered by legislation, however, declaring a conflict of interest, removing an official from office to
prevent it, etc. there is a lack of specific experimental mechanisms. At the same time, it is necessary to clari-
fy the purpose of responsibility for failure to fulfill or inadequately fulfill obligations in the prevention of
conflicts of interest.

In conclusion, the following legislative recommendations to ensure the prevention of conflicts of inter-
est in public service were formed:

1. It is necessary to adopt the Law on “Conflict of Interest”, which includes the main principles, mecha-
nisms and subjects of the prevention of conflicts of interest in public service, as well as in the quasi-state sec-
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tor. For this purpose, it is necessary to study the norms of the law of the same name of Moldova, Latvia,
Kyrgyz Republic and gain its positive experience. There are valid reasons to believe that a special law should
be adopted. Situations requiring an official to voluntarily recuse themselves in the event of a conflict of in-
terest are stipulated in Article 67 of the Administrative Procedural Code of the Republic of Kazakhstan.
However, the mechanism for implementing this procedure in practice is entirely undeveloped. For example,
when a conflict of interest arises: In what form should a civil servant’s notification of self-recusal be made?
Where should it be registered? If the official themselves conceal the conflict of interest, how is its detection
carried out? These issues have not been specified.

- Within the framework of the proposed “Conflict of Interest” law, a citizen entering the public service
must declare in advance the circumstances in which they may have a conflict of interest. And in the case of
cases of concealment, the considered measures should be tightened,

- the law should include procedures for controlling the decision-making processes of public officials.
And in order to simplify such processes, we recommend solving it with digitalization methods.

2. It is necessary to widely promote the ideology of integrity in society.

- in order to get rid of such concepts as “easily solving problems through corrupt actions”, “combining
friendly relations to solve cases”, “protectionism at work” firmly established in the public consciousness, it is
necessary to develop the conceptual foundations of integrity within the framework of the “Spiritual Revival”
public consciousness renewal program;

- the value system of public service should be adopted based on national programs, with continuous ef-
forts to develop and strengthen it. Moreover, such reforms should be accompanied by various educational
initiatives aimed at shaping the spiritual value system not only among public servants but also among citi-
zens;

- carrying out large-scale educational work on informing citizens about their rights, which protects them
from seeking illegal ways to solve everyday problems.
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I1.C. bepsun, E.b. Ecxxanos

Mynaenep KaKThIFbICHIHBIH AJIBIH A1y ChI0AHIAC JKeMKOPJIbIKIIEH
KYPecCTiH Tdcini perinae

Makanazna cei0aifiac KEMKOPIBIKTHIH ANIBIH ATyIBIH €H THIMII TOCUIi peTiHAe MyAanenep KaKTHIFBICHIH
OONIBIPMay/IbIH KYKBIKTBIK PETTEYy Macenenepi KapacThIpblUIFaH. ThUIBIMH MaKadaHbIH OacThl MaKCaThl
MEMJICKETTIK KbI3MET ofcOiH Oy3y MEH MapaKOpJBIKTHI OOJIBIPMAyIbIH MPEBEHTHBTI KYpajbl PETiHIC
MEMJICKETTIK KBI3METKE OpHalacyla TYybIHIAYbl MYMKIiH MYyJIAeldep KAaKTHIFBICHIHBIH aJJblH aly MEH
MEMJIEKETTIK KbI3METTi aTKapy/a TybIHAaFaH MYZJIeep KaKThIFBICHIH PETTEYAIH THIMIl YCBIHBIMIAP KEIIeHiH
azipiey. Chibaiinac »KeMKOPIBIKKA KapChl CasicaT asChIHIA JKACAJATHIH IC-IIapaiap OPBIH allFaH KYKBIK
OY3YIIBUIBIKTAP/IBIH CAIapEIMEH eMec, MYHIall KYOBUTBICTBIH ce0CNTepiHIH alIbIH alyFa OaFbITTaTybl THIC.
Ochiran GallIaHBICTBI, MEMIICKETTIK KbI3METKE OpPHANACYy MEH OHBI aTKapyaa My/eNep KaKTHIFbICHIHBIH
IIBIH ayJbIH MEXaHW3MACPIH KAJNBINTACTBHIPYIBIH THIMIUIITT apThIl KeNeTiHiH OalKaiMbI3. 3epTTeymiH
9/liCHaMaJIbIK HETi3iH AMANeKTHKA 9ici, OpMaIbIbI-TOTUKAJIBIK, CATBICTHIPMAIIBI-KYKBIKTBIK, OaKpuIay ojici
CHSIKTBI JKalIbl )KOHE JKEKe 3epTTey aficTepi Kypailnsl. MeMieKeTTiK KbI3MET IeH Kbl MEeMIICKETTiK
CeKTOpIaFbl JKYMBICKA OpHAlacy MEH KbI3MET aTKapyAblH AaMyblH 3epTTeyle AWANeKTHKa oAicTepi
naiilananplIca, 3aHHAMANBIK HOpManapiasl Tangayaa (opMalb/bl-TOTHKANBIK, IIETEN/IIK 3aHHAMalapMeH
CAITBICTBIPYJIa CaJbICTBIPMANBI-KYKBIKTHIK OIICTep, COHIA-aK ToKipuOeHi 3epTreyne Oakpiiay oici
KOJIIaHbUTFaH. MaKaJaHbIH HOTHIKEC] PeTiH/e Ka3aKCTaH IbIK 3aHHAMA[a MEMIIEKETTIK KbI3METTETI My IIeNep
KAKTHIFBICHIHBIH aJBIH aTyIblH TeK OacTarmksl HOpMaiapbl 0ap eKEHIIri )KOHE MEMIIEKETTIK CEKTOpIarbl
MYAIeIep KaKThIFBICBIHBIH TOJIBIK MEXaHU3Mi KaJIBIITACIAFaHbl aHBIKTAIIbl. KOPBITHIHABICHIHIA MIETENIIK
ToXipuOenepai Tajgay Heri3iHAe MEMIIEKeTTiK KbI3METTeri My[ieliep KaKTHIFBICHIH PeTTeYAiH THIMALTIr
nenernaeHin, «Myanenep KakThIFBICH Typajiby 3aH KaObLigay YCHIHBUIABL. MakandaHbIH KaHAJbIFbl PETiHAS
XKYHeIni TaCITMEH MEMIIEKETTIK KbI3METTeTi My ieliep KaKThIFBICBIHBIH aJIbIH alTyJbIH 3aHHAMa/1a KaMThUTYbI
MEH KYKBIK KOJIZIaHy TOKIpUOECiHe ChIHM TalAay jKacaibl.

Kinm ce3dep: myznje, KakThIFbIC, MEMJICKETTIK KbI3MET, 9JIeTl, MEMJICKETTIK KbI3METTiH UMH/DKI, MEMJICKETTIK
KBI3METTI TpaHCOpMAIHsIIay, aaIbIK, TAPACATThUIBIK.
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IIpenorBpamenune KOHQPJIMKTA HHTEPECOB KAK OAHH U3 MeTOA0B 00PBLOBI €
KOppynuuen

B cratee paccMOTpeHO TIpaBOBOE pPEryJHpOBaHHE MPENOTBpAIICHHS KOHQUIMKTa HHTEPECOB Ha
TOCYyIapCTBCHHOH Ciyk0e Kak OAMH M3 3((EKTHBHBIX METOAOB NPEAyNpPEekKIeHUs Koppymuuu. llenmbio
CTaTbu SBISIETCST pa3paboTka KoMmIulekca 3((EKTUBHBIX PEKOMEHTALUI 10 MPemympexIeHHI0 U
YPErynupoBaHUIO KOH(INKTA UHTEPECOB, BO3HUKAIOMINX MPH MOCTYIIEHNH Ha TOCYapCTBEHHYIO CIYX0Y, 1
OpH  TIPOXOXJICHUH TOCYJapCTBEHHOM CIYXOBI, KaK MpPEBEHTHBHOTO CPEACTBA IPEZOTBPAILEHUS
B3TOYHMYECTBA. METONONOTUYECKYI0 OCHOBY MCCIIEAOBAHUSA COCTAaBIIIOT TaKHEe METOJbl, KaK METO[
JHAIEKTHKH, (OPMaTIbHO-IOTHYECKIH, CPaBHUTEIBHO-TIPAaBOBOH M MeToJ HaOmonenus. [Ipn uccienoBaHun
Pa3BHUTHS TOCYIAapCTBEHHOH CITYXKOBI, a Takke yCTPOHCTBA Ha TOCYIApCTBEHHYIO CIIyOy M B IIEpPHO] €ro
NPOXOXKAEHHS OBUI HCIIONB30BaH MeTo] AnanekTuku. CrenmaH aHaian3 3aKOHOJATENBHBIX HOPM,
PEryIUpYIOMIX KOH(MINKT WHTEPEcOB, C MOMOINBI0 (opMaIbHO-TOrHYeckoro Mertoxa. OcymiecTBieH
CPaBHHUTENBHO-IIPABOBOM aHAIM3 IO BONPOCAM YPETYIUPOBAaHMS KOH(MIMKTa HHTEpPecoB. Takxke IpH
HCCIIeIOBAaHNH TIPAKTUKH PETYIUPOBAHUS KOH(IINKTAa HHTEPECOB HAa TOCYAAPCTBEHHON CITyXKO€e HCIONIb30BaH
MeToJ HabmofeHus. B pesynbpTate ucciueqoBaHus ObIT YCTAaHOBICHO, YTO KA3aXCTAHCKOE 3aKOHOIATETHCTBO
COAEPXHT JMIIb HadalbHbIe HOPMBI II0 BOIPOCAaM INPEJOTBpAlICHHs KOH(QINKTAa WHTEPECOB Ha
TOCYapCTBEHHOHN ciryx0e U eme He copMHpOBaH IETOCTHBIH MEXaHHW3M YpETYIUPOBaHUS KOH(INKTA B
TOCYIapCTBEHHOM CEKTOpe B IeJoM. Ha OCHOBE CpaBHHMTEIHHO-IPABOBOTO aHaM3a 3apy0eKHOTro OmbITa
ABTOPBI CTAaTbH NPUXOIAT K BBIBOJY, YTO PEryIMPOBaHHE KOH(IMKTa MHTEPECOB SBIAETCS (PPEKTHBHBIM
METOZIOM OOpBOBI ¢ KOppyHuueH, U ObuTo MpeaoxeHo npuHsTHe 3akoHa PK «O koH(IUKTE HHTEPEcOB».
HayuHnast HOBH3HA CTaThU 3aKIIOYAaeTCs B TOM, YTO OBLI MPOBEACH KPHUTHUECKUI aHAIN3 3aKOHOJATEIBHOTO
obecriedeHHss ¥ TPABONPUMEHHUTENBHOW TPAaKTHKU IPEAOTBPAINCHUS KOH(MIMKTa HHTEPECOB Ha
TOCYIapCTBEHHOH CITy>0€e ¢ MPUMEHEHHEM CHCTEMHOTO MOIXO0/a.

Knioueswvie crosa: nutepec, KOHPIUKT, TOCYIAPCTBEHHAs CITyx0a, ITHKA, UMUK TOCYIApPCTBEHHOMN CITyKOBI,
TpaHCPOpMAIHsI TOCYAaPCTBEHHOM CITYXKOBI, YeCTHOCTh, OOPOMOPSIOYHOCTb.
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Peculiarities of subordinate lawmaking in the conditions of digitalization

The problematics of this paper is determined by the increasing role of informatization and digital technologies
in the modern legal process. The relevance of the topic under consideration is explained by the insufficient
study of legal aspects of informatization and digital technologies in both domestic and international jurispru-
dence. Digital technologies have deeply entered the everyday life of our society. Digital technologies have
greatly simplified and diversified forms of human activity. Lawmaking is no exception. The purpose of this
paper is to identify the features and opportunities of information and digital technologies at different stages of
the law-making process. The methods of formal logic and SWOT-analysis are used as the main methodologi-
cal tools. Subordinate lawmaking differs significantly from lawmaking, as it includes more legal and organi-
zational-legal actions carried out with the use of digital technologies. The main purpose of the article is to an-
alyze the peculiarities of subordinate lawmaking in the conditions of digitalization, as well as to study the im-
pact of digital technologies on the improvement of this process. The paper substantiates the necessity of nor-
mative formalization of the order of application of digital technologies in lawmaking activities. The novelty
of the proposed approaches lies in the systematic study of strengths and weaknesses, as well as the potential
of the use of digital technologies in lawmaking, and the analysis of possible threats to the security of institu-
tions of law-making, subordinate lawmaking, legal regulation and law enforcement activity in the context of a
new mechanism of lawmaking, corresponding to the modern needs of legal regulation of Kazakhstan.

Keywords: lawmaking, normative legal act, law, mechanism of lawmaking, “electronic government”, “elec-
tronic akimat”, gateway of “electronic government”, electronic digital signature, digital document, digital
technologies, information system, Internet portal of open normative legal acts, lawmaking relations, by-laws,
subjects of lawmaking.

Introduction

The Kazakhstan 2030 strategy emphasizes that a key factor for the country’s further progress is the cre-
ation of quality conditions for the formation of an information society. Kazakhstan is actively involved in the
implementation of the Information Superhighway project, which aims to accelerate telecommunication links
between Europe and such regions as China, Japan and South-East Asia [1]. According to the results of a
study conducted by the company “Boston Consulting Group” (BCG), it is noted that by the level of digitali-
zation of the economy Kazakhstan is on the 50th place among 85 states and belongs to the group of countries
with developing digital economy [2]. In the translation of Henry Kissinger’s Book “World Order”, published
in 2015, the chapter “World Order and digital technologies” is highlighted in the section called “cyberspace
of the world community”. It focuses on the role of digital technologies in the process of forming the infor-
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mation space. The author writes that human activity is quantitative and that it “must be quantified and ana-
lyzed”, and that the processes of Information Technology Development are correct. According to the author,
by the beginning of the third decade, the number of devices accessing the internet will increase to fifty bil-
lion. “Each site will be connected to the Internet and programmed to communicate with a central server and
other network equipment” [3]. According to the politician, this will be a true cultural revolution in relations
between states and will have a serious impact on inter-state relations. It should be noted that in recent years
there has been a tendency for developing countries to lag behind developed countries in digitalization.

In the current conditions of the next stage of administrative reform, the entire administrative system of
the Republic of Kazakhstan is being improved. For the successful implementation of all planned activities, a
quality information infrastructure is required. The development of conditions for information security is
facilitated by measures that provide for the creation of a list of functions and powers of state bodies and their
synchronization. This requires a fundamental change in the functions and powers of government bodies and
the creation of effective algorithms of interaction and communication. As the most important function of
state bodies, along with the provision of public services, rulemaking remains a priority in the list of functions
of sectoral and departmental management bodies. However, for the effective implementation of rule-making
it is necessary that the information and communication systems of public authorities function.

The above factors have had a significant impact on the formation of the national legal system and are
reflected in the legal policy concept of the Republic of Kazakhstan until 2030. Creation of subordinate legal
acts is one of the forms of realization by executive authorities of their managerial competences. However,
executive authorities, as a rule, act through officials. Officials of executive power bodies mostly fulfil their
functions on their own. This applies to akims of all levels, ministers, chairmen of committees. The exception
is the Government [4]. The idea that the opportunities and advantages of modern digital technologies should
be used to improve lawmaking activities is a red thread in the Concept.

Materials and methods

In the course of the research we applied dialectical, historical, analytical-synthetic, logical-legal,
comparative-legal, systemic, structural-functional, scientific interpretation, methods of combined approach,
general and special methods of formal-descriptive, linguistic, systemic, concrete-sociological recognition.
Formal-legal methods were used to analyse the legal nature of the category “digital documents”. The
structural-functional method was used to study the ways of structuring legal information used in the
preparation of drafts of subordinate normative legal acts; the SWOT-analysis method was used as a general
method in the study of the role of digital technologies in the law-making process. Comparative-legal and
systemic methods were used to compare the rules for the development of bylaws of a legal nature.

The methodological and material basis of the study was taken from the information of such domestic
and foreign scientists as S.V. Polenina, B.K. Karypov, I.S. Barzilova, G. Kissinger, as well as state programs
and conclusions, devoted to the problems of the peculiarities of law-abiding lawmaking in the context of
digitalization.

Discussion

The legal and regulatory systems of modern states are very heterogeneous. This is explained by the
peculiarities of each country's form of government, the centuries-old traditions of each state, and other
factors. However, most legal systems are based on the level of legal force. The subordination of other
normative acts follows from the characterisation of the law as a legal act with greater legal force and the
requirement of the rule of law. As S.S. Alekseev emphasized, compliance with legal provisions does not
mean that they are less restrictive, but that they have the necessary legal force. This means that they have the
necessary legal force. The important thing is not that their legal effect is universal, but only that the essential
primacy of law places it above all other normative acts [6; 86]. The legal documents of the lower levels are
very diverse and have different legal consequences, forming a rather complex hierarchical system. The legal
acts of each lower level state agency must comply not only with the law but also with the legal acts of the
higher level state agency. For example, the actions of the Ministry of Health must comply not only with the
law but also with the normative actions of the President and the Government, as well as the actions of
agencies that have inter-ministerial importance due to their powers, such as the actions of the Ministry of
Health according to the documents of the Ministry of Health and the documents of the Ministry of Finance.

A.A. Sokolova proposed the concept according to which in the process of law formation there are three
stages. The first stage is the determination of objective needs in the legal regulation of social relations and
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the possibility of adopting real legal norms. The second stage is the creation of legal norms, i.e. lawmaking
itself. The third stage is the socialization of legal norms, i.e. awareness of possible legal consequences by the
participants of social communication and potential legal relations [7; 80].

Z.Ch. Chikhiva divides legislation into the following types depending on the importance of the object of
legislation: legislation, delegated legislation, subordinate legislation [8; 20].

Legal policy must reflect the changing structure of modern society. Today, industrial society is replaced
by post-industrial society. For example, S.V. Polenina stated in his speech: “Post-industrial society is
characterized first of all by the innovative nature of productive activity, the dispersion of production and
population, the rapid speed of information exchange, diversified activities, the integration of production and
consumption, the ecological transformation of the economy, the autonomous political system...” [9; 171].

According to S.V. Fedorchenko, there is a time lag between the effects of “technological overlap”, i.e.
the introduction of law enforcement practice and the introduction of extensive information technology
developments into everyday life [10; 161]. Namely, it is designed to provide services in electronic form on
the basis of automation and optimization of government functions. To ensure the functioning of this
structure, in 2016, the unit for integrating e-government services was organized — a legal entity identified
by the Government of the Republic of Kazakhstan and assigned the function of methodological support for
the development of the e-government architecture and the Architecture of the e-Akimat model. According to
the resolution of the Government of the Republic of Kazakhstan, the joint-stock company “Zerde” was
identified as the integrator of e-government services [11].

Among other functions, it is entrusted with ensuring the security of “electronic government”
information systems. According to paragraph 6 of clause 1 of Article 14 of the Law “On Informatization” of
the Republic of Kazakhstan, the functions of the State Technical Services Agency include ensuring the
access of “e-Government” to the Internet [12].

The Law of the Republic of Kazakhstan “On electronic documents and electronic digital signatures”
defines them as documents in which information is presented in electronic digital form and certified by an
electronic digital signature, as well as a set of electronic digital symbols generated by an electronic computer
digital signature and confirmation of the authenticity, ownership and immutability of the content of
electronic documents [13]. Article 23 provides for the protection of information about the owner of the
registration certificate, private and public keys of the electronic digital signature.

The peculiarity of the development of draft regulations and legal documents by competent authorities at
one level is that they can be developed and, if necessary, approved by several competent authorities. In this
case, they are jointly developed and approved by the parties in the form of common legal documents signed
by the head of the competent authority. This practice is widely used in the legislative activities of the
Ministry of the Interior and the Ministry of Foreign Affairs when issuing many regulations and instructions
on visa policy issues and citizenship documents. The Ministry of Health and the Ministry of Finance use this
method to regulate relations to the issue of social welfare allocation and payment to various categories of
citizens. For legal acts, the important stage is the coordination stage of the project with interested
government agencies and organizations. Agreements on legal acts and regulations are possible. The bill is
coordinated with interested government agencies in cases decided by the President. The Government
approves the list of government agencies that must coordinate in drafting the regulation. When drafting the
regulation, the Internet is actively used. So, for example, about a draft resolution of social significance, an
additional press release is published on the Internet resource (website) in Russian, and if necessary, in other
languages. The provisions on approval and drafting of legal normative documents determine the procedure
for drafting legal normative documents by local executive agencies. The draft legal normative document
prepared will be submitted for approval to the concerned government agencies and organizations.

For approval, the derivative type of the draft legal normative document and the draft of the main legal
normative document approved will be submitted for approval. The coordination of the drafting legal
normative document with the concerned government agencies and organizations is carried out according to
their competence, while the interest in approving the draft legal normative document is established on the
basis of the thematic issues considered. The draft regulatory text is sent for approval to all relevant national
authorities and is accompanied by a cover letter in electronic document format with electronic signature.

The developer of the body at the same time sending the draft regulatory act for approval to the
interested government agencies publishes a full set of documentation on the Internet, which includes the
draft regulation itself, detailed explanations and additional materials related to the conclusion, execution,
modification or termination of international agreements of the RK in both languages — Kazakh and Russian.
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The term for coordination in drafting normative legal documents is determined, as a rule, 3, 5 and 10
days.

After reviewing the draft decree (order), the state coordination body will send the developer one of the
following response options:

- The head of the state agency approves the project in electronic form using the EDS and the project can
also be approved without comments;

- The project can be approved on condition that the existing comments are deleted. At the same time,
the coordination body publishes the comments, which must necessarily include a proposal for deletion and
be signed by the head of the state coordination body using the EDS. The investor then publishes a revised
version of the project and sends it back to the government agencies for approval,

- The project approval can be rejected. In this case, the state coordination body marks the state
coordination body's IP CS certificate of the rejection of coordination with the reason for the rejection of
coordination and is certified by the EDS of the head of the state coordination body.

In case of comments, a final version of the draft Code, if necessary, is prepared by the Office that
prepared the draft Code, and the Office responsible for preparation submits the final version of the draft
Code, signed by the First Deputy Secretary of the National Authority or the Administrator's EDS, to the IS
GC and resubmits it to the relevant National Authority for approval.

After coordination, the state agency development agency submits the draft resolution to the Prime
Minister together with the conclusions of the coordinating state agencies and relevant appendices in hard
copy form of electronic documents and in electronic form through the Unified Electronic Document
Management System of the state agency. As we can see, the approval procedure established by the
Regulation is cumbersome and impractical. This is why we believe that it should be optimized and
automated. Law-making activity of local public administration bodies has a number of peculiarities
conditioned by the nature and legal nature of the system of local public administration. The main peculiarity
of law-making activity of local government bodies stems from the so-called dual nature of the system of
local public administration in almost all countries, and consists in the fact that local governance is carried out
by local government bodies, as well as by bodies representing the central government. The Republic of
Kazakhstan is no exception in this matter. The difficulties of local subordinate lawmaking are caused by the
fact that the possibilities of high-speed broadband Internet are not available in our country to all rural
administrative-territorial units. Employees of not only aul, but also district akimats often complain about the
low speed of the Internet, or even the absence of Internet connection, which does not allow at the appropriate
level not only to carry out lawmaking using digital technologies, but also in general to perform the functions
of direct management. This is also pointed out by researchers from neighboring countries [14; 211]. At the
same time, it is noted that digitalization can be used for feedback between the local public administration
body and the population, which can make proposals for the adoption of local legal acts without making long
trips to the district center [15; 128]. Although, the program “Digital Kazakhstan” is no longer in force, but
work continues to provide remote areas with access to broadband Internet. Digital technologies in law-
making, which are a set of algorithms and codes, will help improve law-making activities.

Results

The Law on Access to Information stipulates that the concepts of draft laws and draft legal documents
must be published on the Internet portal “Open NPA” so that people and mass associations can participate in
discussions [5]. However, the actual operation of this Internet portal shows that peopless participation in
discussions is very low. There is not much activity from state agencies. We believe that it is necessary to
develop effective mechanization of information interaction between drafters of legal documents and the
public.

The development of draft legal documents is always based on a large amount of complete and objective
data (Big Data). The principle of evidence-based legal policy, set out in the Concept, assumes the application
of legal decisions based on the analysis of large databases. These data are usually stored in the databases of
executive bodies at the central and local levels. This can be data on economic, statistical, tax, judicial,
investigative, administrative and other reports, i.e. information on a very diverse list of issues. In this regard,
in the process of developing subordinate laws, great attention should be paid to the security of the collection,
storage, processing and analysis of these volumes of information.

The current legislative situation is characterized by an increasing number of laws aimed at introducing
advanced digital technologies. However, this is not fully reflected in the law. Therefore, it is necessary to add
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provisions to the Law on Legal Documents related to the digitalization of the legislative process and the
systematization of the law.

Internal factors of the law-making process include technologies that affect the law-making process. To
form this idea, it is necessary to take into account the goals and objectives of a legal act by all means and
methods acting at the stage of its preparation and adoption, public opinion, all the reforms that are being
carried out in the state [16; 59].

When creating subordinate legal acts, it is necessary to take into account the importance of the public
relations regulated and, depending on this, choose the form of subordinate legal acts to regulate these
relations, as well as maintain a balance between legal provisions, regulations and subordinate legal
provisions. The legislature must adhere to the following principles: Laws regulate the most basic and general
issues of the country's life.

The development of subordinate laws of the President, the Government and other executive power
bodies is characterized by a number of features. First, there is a correlation with legal regulations. Analysis
of the process of coordinating draft legal documents in the current system of executive agencies shows that
this procedure is very cumbersome and time-consuming. Despite the fact that the current coordination rules
stipulate the use of digital technology in the form of EDS by the head of the coordinating agency, this
process must be optimized and automated.

The role of computerization in the process of systematizing subordinate legal documents is increasing.
Analysis shows that paragraph 32 of the Government Regulation has inaccuracies in the use of terminology
and the replacement of the concepts of “development agency” and “authorized agency”. Thus, according to
Article 1, paragraph 34 of the Land Code of the RK, the competent authority is the state body and the
officials of the Republic of Kazakhstan who have the right to take legal actions within their competence.
According to Article 34, paragraph 1, the competent authority is the state body of the Republic of
Kazakhstan and the officials who have the right to take legal actions within their competence. For example,
they include the President of the Republic of Kazakhstan, the Government of the Republic of Kazakhstan,
central and local executive bodies. The development agency, according to the provisions of Clause 1,
Article 1 of the Law, is a state body, representative body and local executive body, which develops legal
documents in accordance with its competence. Thus, the development agency is an organization that
develops a draft law but does not have the authority to adopt this law. The competent authority is authorized
to adopt this legal act, but does not necessarily have to be the one who develops it.

Conclusions

Information and communication technologies have significantly increased the efficiency of all areas of
public administration and accelerated the process of management decision-making. As a collective body with
executive power, it issues resolutions, which are collective creative acts. This means that before a decree is
adopted at a government meeting, its text must undergo several stages of discussion and consensus among
government members. Unlike collective bodies, legal acts of individual bodies are often adopted by joint
decisions of several central bodies. For example, the Ministries of the Interior and Foreign Affairs, the
Minister of Health and the Minister of Labor and Social Protection often issue joint orders.

The principles of the legal system working with legal information form the scope of information
regulation, in which the tools and forms of general information law are implemented using elements of all
ICT tools. To ensure the security of legal information, it is necessary to centralize legal acts and information,
unify the conceptual apparatus and use digital technology to classify laws and other legal acts.

Analysis of the text of legal normative documents of local executive bodies shows that the content of
the adopted regulations, provisions, instructions almost always includes the text of the documents of the
higher executive bodies that they were adopted during their implementation. Such duplication is detrimental
to more detailed legal regulations, taking into account the specifics of a given administrative-territorial unit.
Therefore, we believe that there should be legal regulations strictly prohibiting the copying of legal
normative content as the main document of local administrative legal normative documents.

The creation of legal documents under administrative agencies requires perfection in the aspect of
synthesizing all legal documents regulating the legislative activities of these agencies into a single system.
Subordinate legal documents include technical and legal standards and rules to build legal documents of the
Government and central executive agencies, which are expressed in many legal normative documents of
different types, legal natures and legal areas. It should be noted that the legal framework includes the
provisions of the Government approving the rules for drafting legal documents, regulations on registration
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and conditions for interaction of central administrative bodies in implementing legal provisions. The system
of legal documents itself also differs in drafting rules depending on the subjects of legislative activity — the
Government, central administrative bodies and local administrative bodies.

The procedure for harmonizing regulations using digital technology is simpler and less time-consuming.
As a rule, harmonization takes place in the case of different ministerial directives. For example, some
instructions of the Ministry of Water Resources and Irrigation are coordinated with the Ministry of Energy
and the Ministry of Agriculture. The harmonization procedure usually takes place in the form of an exchange
of electronic messages through the e-government portal using EDS. However, it should be noted that at the
central government level there are no barriers to the use of digital technology due to high-speed Internet. But
in remote areas, where high-speed internet access is not always available, coordination in drafting general
instructions and orders at the district level is a cumbersome and time-consuming procedure. Perfecting the
law-making mechanism of the executive branch is an objective need to have an effective impact on
economic, social, cultural and other processes in society.

Creation of subordinate legal acts is one of the forms of realization by executive authorities of their
managerial competences. In principle, administrative bodies act through their officials. In most cases,
officials of administrative bodies perform their functions independently. This applies to akims of all levels,
ministers, chairmen of committees. The exception is the Government. As a collegial body of executive
power, it issues resolutions, which are acts of collective creativity. This means that before a decree is
adopted at a meeting of the Government, its text goes through several stages of discussion and agreement
among the members of the Government. In contrast to collegial bodies, legal acts of single-personal bodies
are often approved by joint decisions of several central bodies. For example, the Ministry of Internal Affairs
and the Ministry of Foreign Affairs, the Minister of Health and the Minister of Labour and Social Protection
often issue joint orders.

The procedure for harmonizing bylaws using digital technologies is much simpler and less time-
consuming. As a rule, harmonization takes place in case of adoption of various departmental instructions.
For example, some instructions of the Ministry of Water Resources and Irrigation are coordinated with the
Ministry of Energy and the Ministry of Agriculture. The procedure of harmonization usually takes place in
the form of exchange of electronic messages through the e-government gateway using EDS. However, it
should be noted that at the central government level, the use of digital technologies has no obstacles due to
the high-speed internet. But in remote areas, where there is not always access to broadband Internet, such
coordination in the preparation of joint instructions or orders at the district level is a painful procedure that
takes up a lot of working time.
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H.C. AxmeroBa, A.W. bipmaHnosa

Mudpaanabipy KaraaibIHAAFbI 3aHFA TIYeJI/Ii
KYKBIKIIBIFAPMAIIbLIBIFBIHBIH €peKIIeTiKTepi

MakanaHblH Macelnenepl Kasipri 3aMaHFbl KYKBIKIIBIFAPMaIIbUIBIK HPOLECTEPiHAE aKMapaTTaHAbIPy MeH
OUQPIBIK TEXHOJOTHSJIAPABIH KYLICHIN Kejle JKaTKaH peJliHe Heri3menreH. KapacThIpbUIBIIT OTHIpFaH
TaKBIPBIITHIH ©3CKTUIIr OTAaHIBIK FaHa €MeC, INeTENIiK 3aH FBUIBIMBIHAA Ja aKIapaTTHIK-IHU(PIBIK
TEXHOJIOTHSUIAPIBIH  KYKBIKTHIK ~AaCTEKTIIePiHiH KETKUTKCI3 3epTrenyiMeH TyciHaipineni. Lludpmbik
TEXHOJOTHsUIap O13iH KOFaMHBIH KYHAETIKTI eMipiHe FaHa TepeH CiHill KoifraH koK. Oxap amaM KbI3METiHIH
HBICAH/IAPBIH afTapIIBIKTAl JKEHIIIETTI JKoHe dpTapanTaHAbIpAbl. KyKBIKIIBIFapMaIIbUIbIK canacsl qa OyiaH
KIBIC KaJIMaiabl. MakajgaHbIH MakKcaThl KYKBIKIIBIFAPMAIIBUIBIK —TPOLECTIH TYpii Ke3eHaepiHie
AKMapaTTHIK-IUQPIBIK  TEXHOJOTHSUIAPIBIH ~ epeKIIeTiKTepi MEH MYMKIHIIKTepiH aHbIKTay. Herisri
olicHaMaNbIK Kypaniaap petiHme ¢opmanbasl jgoruka xone SWOT-tangay omictepi maiiganaHbuiabl. 3aHFa
TOyenIi KYKbIKUIBIFApMAIlbUIBIFGl 3aH LIBFAPMAIIBUIBIFBIHAH aNTapibIKTai epekileNneHeni, Oyl jxepne
CaHJIBIK TEXHOJIOTHSUIAPIBIH KOMEriMeH jkacayra OOJaThIH 3aHJIBIK JKOHE YHBIMABIK-KYKBIKTBIK OpEKEeTTEep
Ken. MakaJlaHbIH Heri3ri MasMyHbl HU(PIAHABIPY JKaFJailbIHAA 3aHFA TOYEIIi KYKbIKIIBIFAPMAIIbUIBIFBIHBIH
ePeKIIETIKTEePiH, COHIAi-aK 3aHFa TOYeNAl KYKBIKIIBIFAPMAIIBUIBIFEl MPOILECIH KETUIIIpyre CaHIBIK
TEXHOJIOTHSUIAPIBIH OCEpiH aHbIKTay. ABTOpIAp KYKBIKUIIBIFAPMAIIBUIBIK KBI3MET MpOLEciHae LU(PIBIK
TEXHOJIOTHSUIApAbl MaljanaHy TopTiOiH HOPMATHMBTIK OEKiTy KaKeTTiriH HerisnereH. Byn Tacinpepain
JKaHALIBUIIBIFBI KYKBIKIIBIFAPMAIIBUIBIFBIHAA AQPIIBIK TEXHOJIOTUSIIAp/Ibl A adaHy IbIH 9JIeyeTiH, KYIITI,
QJICI3 JKaKTapblH, COHAAl-aK Ka3ipri 3amanrbl Ka3zakcTaHHBIH KYKBIKTBIK PETTey KaKeTTUIKTepiHe Oapabap
JKaHa 3aH IIBIFapy TeTiri IIeHOepiHAe KYKBIKTHIK OimiM Oepy, 3aHFa Toyei[l HOPMAIIBIFApYIIBUIBIK,
KYKBIKTBIK PETTEY XOHE KYKBIK KOJJaHy KbI3METI MHCTHTYTTApBIHBIH KayilCi3AiriHe TOHETIH BIKTHMAI
KaTepJiepi JKyHeni 3epTTeyIeH TYPaIbl.

Kinm ce30ep: >IeKTPOHIBIK YKIMET, DJEKTPOHMABIK OKIMIK, JJEKTPOHIBIK YKIMET IITI031, SJIEKTPOHIBIK
IUQPIBIK KonTaHO0a, TUPPIBIK KYKaT, THGPIBIK TEXHOJOTHIAD, aKIMapaTThIK JKYHe, allblK HOPMATHBTIK
KYKBIKTBIK aKTiJIepIiH HHTEPHET-MOPTAaNbI, KYKBIKIIBIFAPMAIIBIIBIK KAThIHACTAPBI, 3aHFA TOYEINi aKTijiep,
KYKBIKIIBIFAPMAIIBUIBIK  CYOBEKTiNepi, KYKBIKIIBIFAPMAIIBUIBIK, HOPMATHUBTIK KYKBIKTBIK aKT, KYKBIK,
KYKBIKIITBIFApMAIbUTBIK TETir.

H.C. AxmeroBa, A.W. bupmanoBa

Oco0eHHOCTH MOA3aKOHHOI0 IPABOTBOPYECTBA B YCJIOBUAX HM(PpPoBU3aANMH

IIpobnemaTrka cTaTb 0OYCIIOBICHA YCHIIMBAIOIIECHCS pObI0 MHPOpMATU3aK U H(POBBIX TEXHOJIOTHIA B
MPOIIecCax COBPEMEHHOTO MPaBOTBOpYECTBA. AKTYaIbHOCTh PACCMATPHUBAEMON TeMBI OOBICHSIETCS HEI0CTa-
TOYHOH MCCIEOBAHHOCTBIO MPABOBBIX aCMEKTOB MH()OPMAIMOHHO-TIM(POBEIX TEXHOJIOTHIA HE TOJIBKO B OTe-
YEeCTBEHHOM, HO U B 3apy0OekHOU topuamdeckoit Hayke. LlndpoBbie TeXHOIOTHHU TITyOOKO MPOHHUKIH HE TOJb-
KO B MMOBCEAHEBHYIO KM3Hb HAIIETO OOIIECTBA, HO U 3HAYUTEIILHO YIIPOCTHIN M pa3Ho00pa3uinu GpopMsl ye-
JIOBEUECKOM AeATeNbHOCTH. He sBisieTcst ucKiroueHreM U cdepa mpaBoTBopuecTsa. Llenb ctaTbu — BbIsSBIIC-
HHE 0COOCHHOCTEH M BO3MOXKHOCTEH HH(MOPMaIMOHHO-IIM(POBBIX TEXHOJIOTHI Ha Pa3IMYHbIX Tamax MpaBo-
TBOPYECKOTO Ipoliecca. B kadecTBE OCHOBHBIX METOJOJIOIMYECKUX MHCTPYMEHTOB HCIIOJIB30BAHBI METOIbI
dhopmanbroit toruku 1 SWOT-ananus. [lon3akoHHOE TPABOTBOPYECTBO CYIMIECTBEHHO OTIIMYACTCS OT 3aKO-
HOTBOPYECTBA XOTs OBbI T€M, UTO 37IcCh OOJIbBIIE IOPUIMICCKAX U OPTaHU3ANUOHHO-TIPABOBEIX JICHCTBHIMA, KO-
TOPBIC MOKHO COBEPILATH C TOMOIIBIO U(PPOBBIX TeXHOJIOTHH. OCHOBHOE COJICPIKAHHUE CTATHH 3AKIII0YACTCS
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B BBIBJICHUH OCOOCHHOCTEH MO/3aKOHHOTO NMPaBOTBOPYECTBA B YCIOBHUAX IM(POBU3AINY, & TAKKE BIUSHUA
(POBBIX TEXHOJOTHI Ha COBEPIICHCTBOBAaHME IIPOIECCa MOA3aKOHHOTO MPAaBOTBOPYECTBA. ABTOpaMHU
000cHOBaHa HEOOXOIUMOCTh HOPMATUBHOTO 3aKPEIUICHHS MOPAAKAa MPUMEHEHUS U(POBBIX TEXHOIOTHI B
npolecce MpaBOTBOPUECKOH AesTensHOCTH. HOBH3HA STHX MOAXOMOB COCTOMT B CHCTEMHOM HCCIIEIOBAaHUHI
CHJIBHBIX U CIIAa0BIX CTOPOH, MOTEHIHANIA MCIIOJIB30BAaHNS IIN(PPOBEIX TEXHOJIIOTHI B IIPAaBOTBOPUYECTBE, a TaK-
JK€ BO3MOXHBIX YIpo3 0€30MacHOCTH HHCTHTYTOB HpPaBOOOpa30BaHUS, IOJ3aKOHHOTO HOPMOTBOPYECTBA,
MPaBOBOTO PETYIMPOBAHUS M IPABOIPHMEHUTEIILHON AESTENEHOCTH B paMKax HOBOTO, aJIeKBaTHOTO OTPeo-
HOCTSIM IIPaBOBOTO PETYIUPOBAHUS COBpeMeHHOro Ka3zaxcTaHa mpaBoTBOPUYECKOTO MEXaHU3MA.

Knioueswvie cnosa: 31eKTPOHHOE PABUTENBCTBO, JIEKTPOHHBIH aKMMAT, IITI03 3JIEKTPOHHOTO [IPAaBUTEILCTBA,
3JIEKTPOHHAs U(POBaAs MOANKCH, II(YPOBOH JOKYMEHT, IU(PPOBBIC TEXHOIOTHH, HHQOPMALOHHAS CHCTEMa,
UHTEPHET-MOPTA OTKPBITHIX HOPMATUBHBIX MIPABOBBIX AaKTOB, MPABOTBOPYECKUE OTHOMICHMS, MOJ3aKOHHbIE
aKTbl, CyOBEKTHI INPAaBOTBOPYECTBA, IPABOTBOPUYECTBO, HOPMATHBHBIA IIPaBOBOH aKT, IPaBO, MEXaHU3M
IIPaBOTBOPYECTBA.
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Hcnoab3oBaHne HCKYCCTBEHHOTI0 HHTEJVIEKTA B 3AKOHOTBOPYECTBE.
OpraHu3anMOHHLbIC U MPABOBLIEC ACIIEKTbI

Iens craTey — aHaMM3 KIFOYEBBIX IPABOBBIX M OPraHU3AI[MOHHBIX aCHEKTOB MHTErPallii UCKYyCCTBEHHOTO
unTeviekra (1) B 3aKOHOTBOPYECTBO M BBIABICHHE OCHOBHBIX BBI30OBOB M BO3MOXHOCTEH. CTaThs Hampas-
JIeHa Ha TIPeJoCTaBlIeHUe peKOMeHAH A1 d¢dexTrBHOTO BHenpeHus NI B 3akoHOAaTENbHBIE IPOLECCHI,
ONUPAsICh Ha MEXIYHAPOAHBIA OMBIT U crenupuIeckue mpodbiaeMsl. B pamkax mccienoBaHUsS MPUMEHSINCH
CJIEYIOIHE METOMOJIOTNYECKHe MOJAXOABl: CPAaBHUTEIBHO-IIPABOBOM aHANIN3, KAa4EeCTBEHHBIH aHANIN3 U CO-
rosornieckuii Meroa. CpaBHUTEIBHO-TIPABOBOH aHAJIN3 MO3BOJIMI BELSIBUTH KaK Pa3iIM4Msl, TaK U CXOJCTBA
B IPUMEHEHHH NCKYCCTBEHHOT'O MHTEIUIEKTa B 3aKOHOTBOPYECKUX IIpOLieccax Pa3IMuHbIX ropucauknui. Ka-
YeCTBEHHBIH aHamu3 OBUI MCHOJIB30BaH Ui TIIyOOKOTO M3ydeHHs HAaydHOH JINTEepaTyphl M MPaBOBBIX JOKY-
MEHTOB, YTO CIIOCOOCTBOBAJIO BBISBJICHHUIO KIFOUCBBIX TCHICHIIMIA U MpobiaeM B AaHHON obOmactr. Conuoio-
THYECKHH METOJ] IPUMEHSIICS Ul OLeHKU BIUsHUS MM Ha ypoBeHb BOBICUCHHOCTH TPAXKJAH U BOCIIPUSATHE
3aKOHOJATENbHBIX IpolieccoB. B cratee moguépkuBaercs, 4To, HECMOTpsl Ha To, yTo MM MoxeT ynydmurh
3¢ EeKTHBHOCTh 3aKOHOAATEIBHOMN AESITENLHOCTH, €r0 BHEIPEHNE BBI3BIBACT CEPHE3HBIC ONACEHMs, CBA3aH-
HbI€ C MU3MEHEHUEM TPAJAMLMOHHON POJNM 3aKOHOJATeNeH U BO3MOXKHOW NPEAB3SATOCTBIO alrOpUTMOB. [lo-
HOJTHUTENIFHO HCCIIEN0BAHbl TEXHOJIOTHH 00pabOTKH €CTECTBEHHOTO SI3bIKA KaK OpraHM3allMOHHBIA HHCTPY-
MEHT IJIs HOBBIILICHUS] KauecTBa 3aKOHOIATEIBbHBIX TEKCTOB. B mporecce mccienoBaHus ObUIM BBISBICHBI
KJTIOYEBBIC TPABOBBIC M OPTaHW3AIMOHHBIE aCHEeKThl MHTETPAlUM HCKYCCTBEHHOTO HHTEIUICKTa B 3aKOHO-
TBOPYECKHUE TIPOILIECCHI, KOTOPBIE aKTUBHO Pa3BUBAIOTCS B MUpe. B paboTe M3ydeH ONBIT TaKUX rOCYAapCTB,
kak Kuraii, Ocronns, Uranus, Jarus n FOxHo-Adpukanckas Pecry0nrka, mpoMDIIOCTPUPOBAH ILTIOPATA3M
noaxonoB kK BHeapenuio VU B 3akoHOIATENBbHYIO AESITENBHOCTh. [Ipn 3TOM aBTOp CTaTbH 0CO00 OTMEUaeT
BaKHOCTB YEJIOBEUECKOTO HA/I30pa Ul 00ECTIeUeHHs IOPUANIECKOH COTIaCOBAaHHOCTH W YCTPaHEHHS MOTEeH-
IIAIBHBIX PUCKOB, CBSI3aHHBIX C HcHonb30BaHneM NI B 3akOHOTBOPYECKOM ITpoLecce.

Knrouesvle cnosa: TexHuueckas v IpaBoBasi poJib UCKYCCTBEHHOI'O MHTCIUIEKTA, 3aKOHOTBOPYECTBO, aHAJIU3
0OJTBIIUX JaHHBIX, MPEAB3ATOCTb U KOH(I)I/II[E:HL[I/IaJ'lBHOCTL CHUCTEMBI UCKYCCTBEHHOI'O MHTCJIJIEKTA, 06pa60TKa
€CTCCTBCHHOI'O A3bIKa, IPOTHO3UPOBAHUE.

Beeoenue

AxmyanbHocms memsl UCCIETOBAHUS 3aKII0YAETCsl B CTPEMUTEIHHOM BHEAPEHUH MCKYCCTBEHHOTO MH-
temiekta (M) B 3akOHOTBOpYECKUE MPOIECCHI, YTO OTKPHIBAET HOBBIE MEPCIEKTHUBBI I MOJCPHU3AINN
MIPaBOTBOPYECKON NeATeNbHOCTH. TexHonorun MM mo3BONSIOT 3HAYUTENHFHO MOBBICHTH 3(PPEKTUBHOCTh U
TOYHOCTH MPABOBOTO aHAIN3a, YTO OCOOCHHO BaKHO B YCIOBUAX TI100ansHOM mudposu3anuu. OIHAKO HHTE-
rpatus MU conpspkeHa ¢ psAAoM BBI30BOB, TAKUMHU KaK HEMPO3PaYyHOCTh aJIFOPUTMOB M yIrpO3bl KOH(UICH-
UATBHOCTH JaHHBIX, YTO TPeOyeT BHHUMATEIHHOTO PACCMOTPEHUS MPABOBBIX M OPraHU3AIMOHHBIX aCIIeK-
TOB.

OCHOBHBIM HaIlpaBJICHUEM HCCIICAOBAaHUIN sBseTCS aciekT BHeApeHuss UMW s nopbiienus 3ddek-
TUBHOCTHU 3aKOHOJATEJIbHBIX MPOIEAyp, HAaUhHasg OT aBTOMATU3al[MU aHaJu3a HOPMATUBHO-TIPABOBLIX aKTOB
Y 3aKaH4YMBAas IPOTHO3UPOBAHUEM IOCIEICTBUN MpeiaraéMbIX 3aKOHOAATENbHBIX U3MEHeHUH. MHOorue aB-
TOPBI OAUEPKUBaIOT, 4To MU criocobeH yCKOpHUTh MPOIece aHainu3a 00JIbIINX 00bEMOB MTPABOBBIX JaHHBIX,
MUHUMH3UPYS YEJIOBEUYECKHE ONIMOKK M yJIydlllas KaueCTBO MPHUHUMAaEMBbIX pelieHuit. Hanpumep, uccieno-
BaHHWE TI0Ka3bIBACT, YTO aBTOMATU3UPOBAHHBIC CUCTEMbI MOTYT aHAIM3HPOBATh OTPOMHBEIE MACCHUBBI CY/Ie0-
HBIX pEIIeHUH, HaXOIUTh MPABOBbIC MPEIECICHTHl U BBIIBIATH 3aKOHOMEPHOCTH, YTO CYIIECTBEHHO COKpa-
IaeT BpeMs pabOoTHI IOPUCTOB U 3aKOHOIATEIICH.

* Asrop-roppecronaent. E-mail: a_kuttybayeva@kazguu.kz
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Mcnonb3oBaHMe UCKYCCTBEHHOIO MHTEMMEKTa. ..

OmHako CYyIIECTBYET M KpUTHUECKash TOUKa 3peHus. HekoToprle yueHble MOAUYEPKUBAIOT, YTO UCHOIb-
3oBanne MM B 3aKOHOMATENBHBIX IIPOIIECCaX MOXKET HECTH B ce0e yTrpo3y H3-3a BO3ZMOJKHOTO OTCYTCTBHSA
MPO3pavYHOCTH B anroputMax. MM MoxxeT mpeaB3saTo MHTEPIPETUPOBATH JaHHBIE WM MPHHUMATE PEIICHUS
Ha OCHOBE HEIOJIHOW MJIM HEKOPPEKTHOU MH(pOpManuu. BaxHbIM BOIPOCOM OCTAETCS U 3allUTa IEPCOHATb-
HBIX JaHHBIX, KOTOPbIE MOTYT OBITH UCTIONB30BaHbl MU aiist aHaM3a 1 IpOTHO3UPOBAHMSL.

Obcyscoenue

B npouecce nccrnenoBanus BeISIBIEHBI KJIIOUEBbIE TPABOBbIE 1 OPraHU3aIl[HOHHBIE ACMIEKThI HHTETPALlU
HCKYCCTBEHHOT'O MHTEJUIEKTA B 3aKOHOTBOPUYECKUE MPOILIECCH], KOTOPhIE aKTUBHO Pa3BHUBAIOTCA B PA3INYHBIX
ctpanax. [lpumepsr rocyaapcTs, Takux kak Kurait, Octonus, Uramms, Haans n FOxHOo-Adpukanckas Pec-
myOJrKa, HILTIOCTPUPYIOT pa3HooOpasne MoaX010B K BHeApeHHo M B 3aKOHOIAaTENbHYIO N1€ATENBHOCTD.

B Kurae MU yxe ucnons3yercs A aHanu3a U ONTUMH3ALUHN CYAESOHBIX PEUICHUH, ¢ MePCIEKTUBOM
€ro JaIbHEUINETo MPUMEHEHHS B 3aKOHOTBOpUYecTBe. DcToHMUA U MTtanmms BHenpsitor W nist aHanm3a 3aKo-
HONPOEKTOB M NPEIOTBPALCHUS KOJUIM3UH ¢ ACHCTBYIOIMM 3aKkoHOAaTeNbcTBOM. B Jlanun U npumensier-
csl JUIsl pellleHHs Y3KOCTICIMAM3UPOBAHHBIX 3a1ad B oOiacTu mpaBoTBopuecTBa. B HOxHO-Adpukanckoi
Pecny6nuke gaT-00Th Ha ocHOBe M mpenocTaBisioT MOMOIIb apilaMeHTapusIM B IOCTyIe K HH(OpMaluu
0 3aKOHO/ATENhHBIX MPOIECcCax.

EBpormefickuii coro3 Takxke JeMOHCTPHPYET akTUBHOE HMcnojib3oBanue WU, roe oH crocobcTByeT aHa-
T3y 3aKOHOAATEIBHBIX JOKYMEHTOB Ha HECKOJIBKUX A3bIKAaX M OIIEHKE MOTEHIHANbHBIX MOCIEICTBUN HOBBIX
MIPaBOBBIX aKTOB.

Hccnenoanne noarBepAwmio, 4to npuMmenenne MM B 3aKk0OHOTBOpYECTBE MO3BOJISET CYIIECTBEHHO IT0-
BBICUTH 3((EKTUBHOCT M TOYHOCTH MPABOBOTO aHaIN3a, MUHUMHU3UPOBATh PUCKU MPHUHATHS HEKAYeCTBEH-
HBIX 3aKOHOB W yIYYIINTh COTJIACOBAHHOCTH MEXAY PA3IMIHBIMH HOPMATHBHBIMU akTaMu. OIHAKO, HAPSITY
C OYEBHIHBIMHU TpeuMyliecTBaMu, uHTerpaus W conpsokeHa co 3HAYNTETFHBIMU BBI30BAMH, TAKUMU KaK
HETNPO3PavYHOCTh aJITOPUTMOB, UX IOTEHIUAIBHAS MIPEAB3ATOCTD U YTPO3bl KOHPUICHIIHATHHOCTH JTAHHBIX.

Pe3ynbTaTel nccienoBaHus CBUAETENBCTBYIOT O TOM, 4TO HHTerpanus MU B 3akoHOnaTenbHbIE Mpolec-
CBhI CTAHOBHTCS HEOTHEMIIEMOW YaCThI0 COBPEMEHHOH MPAaBOTBOPUYECKOHN MPAKTUKU, OCOOCHHO B CTpaHax ¢
BBICOKAM ypPOBHEM TEXHOJIOTHYECKOro pasButus. Kurtaii u EBpomelckuii coi03 UrparoT BEAYIIYIO POJb B
3TOM MPOLECCE, CO3/1aBas MPELUEICHTHI JJIsl APYTrUX rocyaapcTB. X onbIT moKa3bIBaeT, yTo npumenenne N
MOXKET 3HAYUTEIHHO YCKOPHUTH MPABOBOM aHAJN3, YIYUIIUTh KAYECTBO 3aKOHOIATEIHCTBA M MOBBICUTH (-
(heKTUBHOCTB TOCYIaPCTBEHHOTO YIIPABICHHS.

OnHako, HECMOTPSI Ha OYCBHUJIHBIE JTOCTIKEHHS, MCCIEJOBaHUE MOYEPKIBAECT HEOOXOAUMOCTh pelle-
HUS BOIIPOCOB, CBS3aHHBIX C MPO3PAYHOCTHIO U MOJIOTYETHOCTHIO AITOPUTMOB HCKYCCTBEHHOTO MHTEIJICKTA.
[IpoGiieMsbl, Takue Kak alropuTMHUYECKast TIPEAB3ATOCTh U YIPO3bl YTEUKH JAHHBIX, MOTYT MOAOPBaTh JOBE-
pHe K 3aKOHOJATEILHOMY MPOIIECCY W MPUBECTH K HETaTUBHBIM COIMATIBHBIM MTOCTECICTBHSIM. ITO 0COOEHHO
aKTyaJIbHO JUIA CTPaH, HaXOMAALIMXCS Ha 3Tale MOJATOTOBKH K BHenpeHuio M B 3aKkOHOTBOPYECTBO, TAaKUX
kak KazaxcraH, rjie rmoka BexyTcs TOJIBKO OOCYXICHHUS Ha 3aKOHOIAaTEIIhHOM YPOBHE.

KitroueBsIM BBIBOJIOM HICCIIEIOBAHUS SBISIETCS TO, YTO ycrenrHas uarerpainus MM B 3akoHOTBOpYECTBO
TpeOyeT He TOJIbKO TEXHHUUYECKOH TOTOBHOCTH, HO M THIATEIBHO MPOJYMAHHOW MPaBOBOW 0a3bl, peryiupyro-
el ero ucrnonb3oBanue. Heo6xonumo obecnieunTs 3G GEeKTUBHBIA KOHTPOJIb 32 arOPUTMAaMH U BHEAPUTD
MeXaHU3Mbl MOHUTOPHHIA JJIs MUHUMHU3ALUK TPEIB3ATOCTH U 3alUThl KOH(PUICHIMATBHBIX JaHHBIX. Kpo-
M€ TOTO, B&XHO YYHTHIBaTh KyJIbTypHBIE M MPAaBOBbIE OCOOEHHOCTH PAa3JMYHBIX CTPaH MpH pa3padoTKe U
npumenennu MU, uro TpebyeT KOMIUIEKCHOTO TIOJX0/1a M MEKIYHAPOIHOTO COTPYAHUYECTBA.

IIpasosvie u opeanuzayuoHHvle ACNeKmvl 6HeOPeHUsT UCKYCCMBEHHO20 UHMENLeKMA

IIpodeccop Yuusepcurera Bupmxuuwmu (CIITA) Dmumn [luke B cBoeii kaure «High-Tech International
Law» omuceiBaeT, Kak 3aKOHOJATEILCTBO MOXET MPETEPIeTh 3HAUNTEIbHbIE N3MEHEHUS, BCTyNas B HOBYIO
3py ¢ uHTerpanuei Texuonoruii MM. ABrop nmomguépkuBaeT HEM30EKHOCTH TOTO, YTO HA HAYaJIBHOM JTare
rocynapcTaa OyayT caMOCTOSITETIbHO MHULIMUPOBATh U3MEHEHUs B 0bnactu ucnonbzoBanus MU, 6e3 coxeii-
CTBHS APYTUX CTpaH. ITO 0OYCIOBIEHO TeM, 4To MoAenu npuMeneHus 1 OyayT BappupoBaThCs B 3aBUCH-
MOCTH OT HallMOHAJIBHOTO perynupoBanus [1; 584—600]. ABTop NpUBOIUT B KadeCcTBE NpUMepa KUTAHCKYIO
CHUCTEMY 3aKOHOTBOpYECTBA, OTMeuasi, uTo Kurail, BeposSTHO, OKa)KE€TCsl B aBaHTrapje MPUMEHEHUS] METO/I0B
MAaIIMHHOTO OOYYEeHHUS U MHCTPYMEHTOB 00paboTKHM Tekcra. Hampumep, B cyneOHOM BeTBU BiacTu Kutas
KHTaWCKHE CYIObH YK€ MPOBOAST WCIBITAHUS CHCTEMBI, MOJACPKUBAEMON HCKYCCTBEHHBIM HHTEIJIEKTOM,
KOTOpasi TI03BOJISICT aHAJIM3UPOBaTh OTKIOHEHHS] W CPaBHUBATh, HACKOJBKO MPOCKTHI CyAeOHBIX pEUICHUI
OTIIMYAIOTCS OT MPEAbIAYIINX MpereneHToB. CiexoBaTeNbHO, STOT OMBIT CYAEOHOW CHCTEMBI TUTAHUPYETCS
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TaKXe MCIOJb30BaTh B 3ak0OHOTBOpUecTBe. CTpemnenne Kutast k uarerpaunu MM u ero goctyn k 601bmmm
00bEMaM aHHBIX HPEAINOJArarT, YTO CTpaHa OyAeT akTHBHO pPa3BUBAaTh U HCIIOJIB30BaTb WHCTPYMEHTHI
MAaIIMHHOTO O0YYEeHHS TSI TOCTKEHHS OoJiee 3(p(peKTHBHOTO peryaupoBaHus MPaBOBOM, IKOHOMHYECKOHN H
coLManbHON chepbl JKUZHEASATETHLHOCTH TPAXKAaH, a TAKXKE IS yIYUIIeHHs] OTHOIIEHUH ¢ MEKAYHAPOIHBIM
coobrmecTBoM [2; 594].

BwMmecTe ¢ TeM HCKYCCTBEHHBIH MHTEJUICKT aKTUBHO IIPUMEHSIETCS] B 3aKOHOTBOPYECTBE HE TOJIbKO B Ku-
Tae, HO M B psijie eBponeickux rocynapcts. B Ocronnn MU ucnonp3yeTcst Iuisi MPOrHO3HON aHATUTUKU B
o0acTH 3/paBOOXpaHEeHUs] U pa3paboTku oOpazoBaTenbHOM momuTukH [3; 201-205]. Kak otmeuaroT mpo-
tdheccopa Kepuxkmsnd u Ilapu-JIu, B [Tapaamente Dctonnu B koHIe 2023 roma Oblila BHEApPEHA CHCTEMa aHa-
JIM3a 3aKOHOB ¢ ucroib3oBanueM MU, koTopas momoraer femyraram NpoBepsITh Oyayliue 3aKOHOAATENbHbIC
aKThl U BBISBIATH MOTEHIMANbHBIE KOHQIIMKTHL ¢ IeicTByommMy 3akoHamu [4; 1-18]. B cBoto ouepens,
[TapaamenT Mranuu BHEOPUI CUCTEMY MCKYCCTBEHHOTO MHTEIIEKTA, KOTOpAasi OCYLIECTBIAET IPOBEPKY TEK-
CTOB, aHAJIM3UPYET AEHCTBYIOIIEE 3aKOHOIATEIBCTBO C YUETOM HOBBIX IIONPABOK, a TAKXKE BBISIBIIAET KOJUIH-
3MM HE TOJILKO MEXIy JCHCTBYIOIIUMH 3aKOHAMH, HO U MEXIY NpEANoiaracMbpIMH 3aKoHOTIpoeKTamu [5]. B
Januu, HanpuMep, UCMOIb30BaHUE MCKYCCTBEHHOTO MHTEIUICKTa HE SIBISICTCS MMOBCEJHEBHOW MPAKTHKOM.
[apnamenT /lanun npuberaer k ucnoip3oBannto M mpenMymiecTBeHHO B ciydasik, Koraa Tpedyercs co-
OpaTh MCUEPIBIBAIONIYI0 HHPOPMAIUIO MO CIENU(PUUECKIM U JOCTATOYHO CJIOKHBIM BOIIpOCaM, HEMoCpe/I-
CTBEHHO CBSI3aHHBIM C TIOJIMTHYECKUM KypcoM Trocyaapersa [6; 301-315].

AKTUBHOE IPUMEHEHUE CHCTEM MCKYCCTBEHHOI'O MHTEJUICKTa B MApIaMEHTCKOM IesSTeIbHOCTH HaOII0-
naetcs B HOxxHo-Adpukanckoii Pecriybnuke, Haxopasmieiicss Ha apyrom koHTHHEHTe. [lapmament FOAP wnc-
MOJIB3YeT TaK Ha3bIBAEMbIE «4aT-OO0ThD» JJISI OKa3aHUsl MOMOIIM CBOMUM 4JICHAM B MPEJOCTABICHUU Mapia-
MEHTCKOI MH(OpManuu, TaKoil KaK CTaTyc KOHKPETHOI'O 3aKOHONPOEKTA, PE30JIOLHH, BOIPOCH! WM IIPO-
[IECCHI Ha/30pa. DTU 4aT-00THl aKTUBHO MPHUMEHSIOTCS Il 00paboTKH ecTecTBeHHOTO si3bika (NLP) 1 BEI-
MOJTHSIOT O0JIee TEXHUIECKYIO POJTh B 3aKOHOTBOpUeckoM mporiecce FOAP [7; 255-270].

Bonee Toro, MM MoXeT ciry>KUTh KIIIOYEBBIM HHCTPYMEHTOM IIPH pa3padOTKe HOPMATHBHBIX MPABOBBIX
aKTOB, KOTOpPbIE TPEOYIOT COOMIOAECHUSI MEKAYHAPOAHBIX 00s3aTeNbCTB rocyaapcTsa. Hanpumep, mis Bee-
CTOPOHHETO aHaJIN3a TaKMX UCTOYHHUKOB, Kak IokyMeHThl CoBeta bezonacHoctu u ['enepanbHOit AccamOiien
OOH, mexayHapoIHbIE TOTOBOPHI | travaux préparatoires, cyieOHble akThl EBporelickoro cyaa mo npaBam
4eJIoBeKa, 0a3bl JaHHBIX CIIELUATN3UPOBAHHBIX areHTcTB, Exeroqaunk OOH, oT4éThl MO mpaBaM desoBeKa,
HOBOCTHBIE COOOLIEHUS U APYTHe MaTepHalibl, HEOOXOAUMO 00paboTaTh OONBILIOE KOJHMYECTBO JOKYMEHTOB.
B ycioBusix orpaHMYEHHBIX CPOKOB Ha MPUHATHE HOPMATHUBHBIX AKTOB TaKOH 0OBEM pabOTBI MOXKET Mpe-
CTaBJISITh 3HAYMTEIbHbIE TPYAHOCTH. TakuMm oOpaszom, ucronas3oBanue UM mis ananmsa MeXIyHapOAHBIX
JOKYMEHTOB IpeACTaBiIsieT co00i 3 PeKTUBHOE CPEACTBO YIPOIIEHHUS UX 00pabOTKU. DTO, B CBOIO OUYepeb,
MOJKET TOJIOKUTEIBHO CKa3aThCs Ha HAIIMOHAILHOM 3aKOHOJATENbCTBE, MMO3BOJISIS TOCYAapCTBY pa3padaTsi-
BaTh 3aKOHBI, KOTOPBIE MOJHOCTHIO OTPAXKAIOT MPUHSTHIE MEXTyHAPOIHBIE 00s13aTenbeTRa [§].

AmnarnoruuHo, B Tpyae Maiikia A. Jlusepmopa u snuena H. Pokmopa «Law as Data: In Computation,
Text, and the Future of Legal Analysis» mpencraBieHbl BBIBOABI, OTpaXKarolue Tekymee coctosane N B
OCYIIECTBIICHUHU MIPAaBOBBIX aHAIN30B. ABTOPHI MOAYEPKHUBAIOT, YTO B HACTOSIIIEE BPEMS IOPHCTHI CTAJIKHBA-
FOTCSI C TOPa3/10 OOJBIINM YHCIIOM 3aKOHOAATENbHBIX aKTOB, 4YeM 3T0 ObLI0 50 JIeT Ha3aja, HOCKOJIbKY WHCTH-
TYT 3aKOHOJIATEJILHOTO MpoLecca NpeTepres 3HaUnTeIbHbIe N3MEHEHHUS U YCOBEPIICHCTBOBAaHM. B cBsizu ¢
3THM HEOOXOJIUMOCTh MPUMEHEHHs METOJ0B MAIIMHHOTO OOYYEHUS, WM, KaK Teleph MPHUHATO HA3bIBATh,
WCKYCCTBEHHOTO MHTEJIEKTa, CTAHOBUTCA OCOOCHHO aKkTyanbHOI. OOpaboTka ecrectBeHHOrO s3bika (NLP)
U MalvHHOE 00y4YeHHEe MOTYT TPaHC(HOPMUPOBATh IOPUANYECKHUE UCCIIETOBAHMUs, TO3BOJISAA ObICTpee W TOU-
Hee aHAIN3UPOBATh 0OJbIINE 00BEMBI MPABOBBIX JIOKYMEHTOB. DTH TEXHOJIOTHHU IIOMOTAOT BBISBISTH CKPBI-
ThIE TIATTEPHBI U CBS3U, YCKOPSIS MCCIIEIOBATENLCKUI TPOIIECC U yydliasi TOHUMaHUe PaBOBOM CUTyaluu
B KOHKPETHOH CTpaHe WM B ONIPEACIEHHBIX yCIoBUsIX [7; 255-270].

Bwmecte ¢ TeM Mozmenu npenckazaHus, OCHOBaHHBIC HA aHANM3€ JAHHBIX, MOTYT 3HAUYUTEIILHO CHU3UTD
pHUCKH B chepe MpaBoTBOpUYECTBA. ITU PUCKA MUHUMU3UPYIOTCS 32 CUET MPUMEHEHHUS allTOPUTMOB MaIlliH-
HOTo 00y4YeHHMs, KOTOpPhIE MO3BOJIAIOT MPOTHO3UPOBATH MOCIEACTBUS Pa3IMYHBIX (HOPMYIHMPOBOK M MOTEH-
OUalbHOE MPHHATHE 3aKOHONPOEKTa. Takas mpejcKasareibHash CIOCOOHOCTh MOMKET CYLIECTBEHHO IOBBI-
cUTh 3((HEKTUBHOCTH 3aKOHOTBOPYECKOTO TPOIIEcca, MPEOCTaBIIss 3aKOHOAATENSIM HOBYIO UH(POPMAIHIO O
KOHKPETHBIX MOCIEICTBHUSX TEX WU MHBIX 3aKOHOIIPOEKTOB [9].

Tem He MeHee, Kak momuepkuBaeT Maiika A. JIuBepMop, HCHONB30BaHKE MOJOOHBIX TEXHOIOTHH MO-
KET COIPOBOXKIATHCS MPoOIeMaMH, CBSI3aHHBIMU C HEIPO3PAaYHOCTHIO aJITOPUTMOB MAILIMHHOIO OO0YYeHUs,
YTO, B CBOIO OY€pellb, MOXKET YBEIMYUTh PUCK YCHJICHUS CYIIECTBYIOLIMX IIPEB3ATOCTEH B IPaBOBO cHC-
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Teme [7; 255-270]. Bmecte ¢ Tem, npobaemMy Ipo3padHOCTH M MOAOTYETHOCTH HEOOXOJUMO yPETYIHPOBATh
KakK B TEXHUYECKOM, TaK U B MPABOBOM I0Jie /10 BHeApeHus: cucteMbl UM B 3akoHOTBOpUecTBO. B cBoOEH pa-
6ote «O0mmecTBo uepHOTO smuKay Ppank [lackyane ykazpBaeT, 9TO aNrOPUTMBI MOTYT CKPBIBAThH IPOIIECC
MPUHATHS PEIICHHI, YTO MpeACTaBIsIeT cO00H 0co0yI0 OMAacHOCTh B KOHTEKCTE 3akoHoarenbeTBa [10], raoe
JIETUTUMHOCTh TPAaBOBBIX HOPM HANpPSMYIO 3aBHCHUT OT OOIECTBEHHOTO IOBepus. HempospadHocTs anro-
PUTMOB, YIIPABIAIOMINX 3aKOHOAATEIHHBIMHU IPOIIECCAMHU, MOXKET MOIOPBATh JOBEpHE K 3aKOHOMATEIbHBIM
opranam [11]. Kpome Toro, Kapen MeyHr B cTaThe «AJITOPUTMHYECKOE PETYINPOBAHHE: KPUTHUECKOE HC-
ClIeIOBaHKE» MOJUEPKUBAET HEOOXOAUMOCTh CO3AaHUs HAAEKHBIX paMoK s ynpasienus MU, Oto Heod-
XOJUMO JIJISl TIPEIOTBPAIeHA TaKUX MpoOIeM, KaK alrOpUTMHIYECKas MPEAB3ATOCTh, yTeuKa KOH(PHISHITH-
anpHOM MHpOpPMAIH U yTpaTa denoedeckoro kKoHTpois [12; 40]. bomee toro, npumenerne M B 3akoHO-
JaTeIbHBIX MPOLECCaX MOKET BapbUPOBATHCSA B 3aBUCHMOCTH OT MPABOBBIX CUCTEM M IOpUCIUKLMH. B kxHure
«Ucropus MU n ipaBa B 50 cTaThsax» JeMOHCTPUPYETCS TOBOJIBHO JIOTUYHOE CYXKIEHUE O TOM, YTO Pa3iid-
HbI€ TIPaBOBBIC TPAAWIIMK MOTYT TO-pa3sHOMY BIHMATH Ha MHTerpanuio MU B 3akonoTBOpuectBo [13]. D10
MOTYEPKUBACT BAXKHOCTh CPaBHUTEIBHOTO aHAIN3a ISl IOHUMAaHHUs TOTO, KaKHe TIOJXO0/Ibl MOTYT OBITh HaH-
0osee 3 (HEeKTUBHBIME B Pa3JIMYHBIX KOHTEKCTAX.

Bwmecrte ¢ tem, mpodeccop @pank Ilackyane mpemymnpexaaeT 0 BO3MOXHBIX PHUCKAaX YBEKOBECUCHHS
MPEB3ATOCTH ¥ AUCKPUMHUHALIMYU B CIIydae, €CIIM UCKYCCTBEHHBIH MHTEIUIEKT He Oy/AeT HajaJieKalluM oopa-
30M CIPOCKTUPOBAH H PETyJSPHO KOHTPOJIMPOBATHCS FOCYJAPCTBEHHBIMU OpraHaMU MOCPEICTBOM MOHHUTO-
punra [10]. Jomomaser ero mpodeccop Paitar Kano, koTopbril mogaépkuBaeT HEOOX0IUMOCTh 00eCTIeUeHNUS
OTBETCTBEHHOTO M 3THYHOTO Hconb3oBanus U B 3akoHomaTenpHOoM mporiecce [14; 553-554].

[ToMuMO BOIIPOCOB MPEAB3SATOCTH, BOSHUKAIOT TaKXKe MPOOJIeMbl KOH(GHUICHIIMATEHOCTH TAHHBIX M UX
0€e301acHOCTH, IIOCKOJIbKY coBpeMeHHbIe crucTeMbl M 9acTo (hyHKIIMOHMPYIOT Ha OTKPBITHIX IIATPOpMax U
Mo/IBEp>KEeHbI pucKy kuoOepatak [15; 28-36]. MccnenoBarenu Buin u bopresuyc npeiararoT penieHne s
0OpPBOBI C ATOPUTMHYECKON TPEAB3ATOCTHIO U €€ MUHUMH3AIMY B BHJIE TIOCTOSSHHOTO MOHUTOPUHTA M KOP-
PEKTHPOBKH CHCTEM HCKYCCTBEHHOTO mMHTeIUIeKTa [16; 42]. [lockonbky ucnonb3zoBanue M B 3akOHOTBOD-
yecTBe TpeOyeT 00paboTKu 0ONbIIOro 00hEMa KOH(PHUISHIIMATBHBIX JaHHBIX, CYIIECTBYET HEOOXOIUMOCTh
BHEJIPEHUSI HAJAEKHBIX Mep KHOepOEe30MacHOCTH U CTPOTHX MPOTOKOJIOB 3alUTHI JIAHHBIX Ui MPEIoTBpa-
IEHNS yTeUeK KOHPUAeHIMaIpHOM nHpopmarmu [15; 28-36].

Tem He MeHee, ucnonp3zoBanne MU B mo00H IOPUCIUKIINN U ITPABOBON CHCTEME MOXKET 3HAUUTEIHHO
MTOBBICUTh YPOBEHb BOBJICUEHHOCTH U 3aMHTEPECOBAHHOCTH IPaKJaH B MPOIIECC 3aKOHOTBOpYecTBa. Mccie-
noBanue, nposeacanoe OOCP B 2019 roxy, mokasaio, 4To mpuMeHeHne HHCTpyMeHToB VU 11 BoBIieueHUs
0OIIIECTBEHHOCTH MPHUBEIIO K YBEIMUEHHUIO YHCIa TPAKIaH, yYACTBYIOIIUX B 3aKOHOTBOPYECKOM IIpoIlecce,
Ha 23 % 1O cpaBHEHHIO C TPAAULUUMOHHBIMU MeTonamu [17]. Onpoc BeemupHoro skonomudeckoro ¢opyma,
npoBenéuusiit B 2020 roxgy, nmokasan, 4yTo 78 % rocy1apcTBEHHBIX YHHOBHHKOB CUHTAIOT, YTO HCKYCCTBEH-
HBId MHTEJJICKT MOMKET 3HAYMTENBHO YIYYIIUTh KayecTBO M I(PQPEKTUBHOCTh TOCYIAPCTBEHHBIX YCIYT,
BKJIFOUast 3aKOHOIaTelbHbIH Tporiecc [18; 18].

Pesynomamoi

Onwvim Esponetickoeo coio3a 6 ucnonvzoganuu MU

Bonpocs! anroputMuyecKkoil IpeAB3sATOCTH, KOHPHICHIMAIFHOCTh JaHHBIX 1 HEOOXOAMMOCTh YeJIoBe-
YEeCKOro Haz3opa akTUBHO obOcyxkpatorcsi B EBponeiickom napiamente [19]. Tak, B mapte 2024 roga EC
MIPUHSUT 3aKOH 00 MCKYCCTBEHHOM WHTEJUIEKTE, B KOTOPOM ObUIM pa3paboTaHbl STHYSCKHE MPHHIUITB JIJIS
WU, kak 310 ObUIO M3JIOKEHO B benoi kHure EBporiefickoil KOMUCCHHM 1O MCKYCCTBEHHOMY HMHTEIUICKTY.
BMmecte ¢ Tem oaHOI 13 OCHOBHBIX oOnacteit, rae MM Obln BHeApEH, sBisieTcs 00paboTKa eCTECTBEHHOTO
s3pika (NLP) st ananusa JOKyMEHTOB.

ITo coctosmuio Ha 2024 rox aaropuTMbl 00padOTKH ecTecTBEHHOTO si3bika (NLP) ycnemno nmpumens-
IOTCSL [UISl aHaJIM3a 3HAYUTENBHOTO0 00bEMa 3aKOHOAATENbHBIX JTOKYMEHTOB, MOJIUTHYECKUX MaTEpUAIOB U
OOIIECTBEHHBIX KOHCYJbTAllMil HA HECKOJBKHUX SI3bIKaX. DTHU TEXHOJOIMU TMO3BOJSIOT 3PQEKTUBHO H3BIIE-
KaTh MH(POPMAIIMIO, CO3/IaBaTh KpaTKUEe 0030pbI M BBISBIATH KIIIOYEBBIE TeMbl M HacTpoeHus. Hampumep,
EBponeiickas napnamenrtckas ciryx6a uccnenoBanuii (EPRS) ucnons3yer uncrpymentst NLP s 06pabot-
ku u aHanusza 6osnee 800 000 mokymeHToB Ha 24 odpunmanbHBIX sA3bikax EC, 4TO 3HAYMTENBHO COKpAIlaeT
BpeMsi, He0OX0UMOE ISl MEXBSA3BIKOBOTO coopa nHpopmarmu [20].

TeM He MeHee, aIrOPUTMBl MALLIMHHOTO 00yYeHHUs IPUMEHSIOTCS B 3aKOHOJATEIbHOM IIPOCKTUPOBAHUU
EBpomeiickoro coro3a HCKIIOYUTENBHO B 3KCIIEpUMEHTAIBHOM Mopsake. MccnenoBatens Duum noauépku-
BaeT, uTo EBpomnetickuii coro3 yxke B 2017 romy HCIonbp30Bail UCKYCCTBEHHBIN MHTEIUICKT IS CO3/IaHUS 3a-

Cepus «[lMpaBo». 2024, 29, 4(116) 63



A.K. KytTbibaeBa

KOHOJATEeJbHBIX TEKCTOB, BKJIIOYAs MPEIJIOKEHUS MO YIYUIICHHIO S3BIKOBBIX (DOPMYIHPOBOK, BBISBICHHUE
HECOOTBETCTBUH U 00eCIIe4eHNE COOTBETCTBUS C CYILECTBYIOIIMMH NIPABOBBIMU HOPMaMH. DTO NPEACTaBIIs-
710 coboii Texaudeckyro poias UM B 3akoHOoTBOpUeckoM mporiecce. Omuako k 2023 roxy EBpomneiickuii map-
JJAMEHT BHEAPWI UHCTPYMEHT, ncnois3ytomuid MM B kauecTBe MpaBOBOTO CpeCTBa I MOAJIEPKKH pa3pa-
6oTku 3axoHOmpoekToB. CornacHo mccienoBanmsiM Koppaneca, maHHas cHUcTeMa HCHOIB3YyeT 0O0paboTKy
ectecTBeHHOrO s13blka (NLP) 1 anroputMel MammmHHOro 0OY4YEHUs VI aHajIu3a CYLIECTBYIOLINX IIPABOBBIX
TEKCTOB, BBIBJICHUS! OTCHUUATBHBIX KOH(QIUKTOB W MPEATIOKEHUH MO YIyUIIEHHUIO S3bIKa 3aKOHOAATEIb-
HBIX aKTOB. DTO HOBOBBEJCHHE 3HAYMTENBHO YCKOPHIIO MPOLECC MOATOTOBKH 3aKOHOMPOEKTOB M CIIOCOOCT-
BOBaJIO oOecneueHno OoJbIeil MOCIeA0BaTeIbHOCTH U SICHOCTH 3aKOHOJaTelbcTBa EBpomeiickoro coroza
[21; 111-120].

B nauane 2024 roga EBponeiickuii mapaaMeHT COBMECTHO ¢ EBpomneiickoil KoMUCCHEH BBENIU B IEUCT-
BHE MHCTPYMEHT Ha 0a3e MCKyCCTBEHHOTO WHTeIUIeKTa moJ Ha3BanueM «PolicyPredicty. DToT mHCTpyMeHT,
OCHOBaHHBIN Ha aHanu3e OOJBLIMX JAHHBIX M aJTOPUTMAX MALIMHHOIO OOy4YeHMs, IpeAHA3HAUYEH AJIS OLEH-
KM TOTEHIHAJIBHBIX MOCIEACTBUI INpeasaraeMblx 3aKOHOJATENbHBIX MHUIMATUB. CHUCTeMa MPOTHO3UPYET
9KOHOMHUYECKHE, COLMaIbHbIE U IKOJOTUUECKHE MOCIEeICTBUS HOBBIX 3aKOHOB, a TaK)Xe MPelIoCTaBisieT OT-
4ETHI, MO3BOJISIOININE TIPEIBUACT O0JIee mHpOoKue 3P (EeKThl 3aKOHOAATETbHOM esiTenbHOCTH [22; 1-22].

Tenoenyus pazeumus MU 6 kazaxcmanckom 3akoHomeopyecmee

C MomeHTa pa3BuThs IUQpoBH3anun B Kazaxcrane pecmyOiuka cienana 3HauYUTEIbHBIC IIard IS
BHEJIPEHUS PA3IMYHBIX TEXHOJOTUNA B FOCYAapCTBEHHBI HHCTUTYT ynpasieHus. I1o cocrosinuio Ha 2024 ron
Kazaxcran 3anumaer 28-e (+1) mecto mo nHAeKCy «Pa3BuTHE 3IEKTPOHHOTO MPABUTENBCTBA» U 8-€ MECTO
o uHAekcy «Onmaitn ycayru» [23].

[lepBsIit 3Tan MPaBOBOTO PEryIMpOBaHHUS Hadaics ¢ MmoMeHTa npuHATUsA B 2007 roay 3akona PK «O0
nHpopmatuzanumn». Jeiicryromas cuctema «lIpaBUTENBCTBO A rpaXaan», UM Xe « DNEKTPOHHOE MPaBH-
TeNbCTBO «e-Govy, ABIAIAch CEHCAMOHHOH 10 OKa3aHHUIO TOCYJAapCTBEHHBIX YCIYT HACEIICHUIO.

Bropotii stan nudpoBuzanun Havancs ¢ npunstus ['ocyaapctBenHo# nporpammel «L{udposoit Kazax-
CTaH», KOTOpas peaycMaTprBajia WHTETrpanno nHpopMalmoHHO# cucteMbl «Smart Bridge» [24]. Drta cuc-
Tema MpeAHa3HaveHa ik YCKOPEHHOr0 OOMeHa JaHHBIMU MEXJY pa3IMYHbBIMA HH()OPMAIMOHHBIMU CHUCTE-
MaMH Ka3aXxCTaHCKHX OPraHW3allHii, YTO CIIOCOOCTBYET yNy4llleHHI0 ()YHKIIMOHUPOBAHUSI OAaHKOBCKHX IPH-
JoXeHUH. B HacTosiee BpeMst 3HAYUTEIbHOE KOJIMYECTBO FOCYIapCTBEHHBIX YCIIYT MIPEJOCTaBIsIETCS Yepes
rocynapcTBeHHyro miardopmy e-Gov mobile, HHTErpHpOBaHHYIO B OAaHKOBCKUE TIPUIIOKEHUS IS yI00CTBa
rpaxnaad. s rocyaapcTBa KpUTHYECKH BaXHO OOECIEUUTH JTOCTYN K TOCYAapCTBEHHBIM YCIIyTaM depe3
CHCTEMBI, Y>K€ IPUBBIYHBIE M YIOOHBIE ISl [TOJIB30BATENEH.

Tpetwuii 3Tan npeanonaraeT paspadOTKy 3aKOHOAATEIBHOIO aKTa MIIM KOJEKca, HallpaBJIeHHOro Ha Mpa-
BOBOE peryJHpOBaHUE OOIIECTBEHHBIX OTHOIICHUH, CBI3aHHBIX C UCIIOJIb30BAaHUEM HUCKYCCTBEHHOTO MHTEI-
nexTa [25; 61-74]. B To e Bpems B utoHe 2024 roxa [IpaButenscTBo yTBepamio KoHIENuo pa3BuTus ue-
KyCCTBEHHOT0 uHTesuiekTa Ha 2024-2029 roasl [26]. Ha npoTskenuun nocineqaux Tpéx jiet B Kazaxcrane Ha
YPOBHE BceX TPEX BETBEH BIACTH aKTHBHO 00CY>KAAeTCs MEPEX0 K HCIIOIb30BAHUIO CUCTEM MCKYCCTBEHHO-
ro MHTEJUIeKTa. B yacTHOCTH, B KOHTEKCTE 3aKOHOAATEIHHON BETBH BIIACTH CIIEAYEeT OTMETUTH, YTO B TIEPHOJT
¢ 2023 mo 2024 roxp! Benruch 00CYKISHHSI OTHOCUTENFHO WHUITMATHBBI MO0 pa3pabOTKe 3aKOHOAATEIHHOTO
aKTa, PEryIHPYIOIIEro NCIOIb30BAHUE HCKYCCTBEHHOTO MHTEIUIEKTa [27]. OJHOBPEMEHHO paccMaTpUBAETCs
nepcnexTrBa co3nanus [{nppoBoro Kojekca, KOTOPHIH JOKEH BKIIOYAThH pasfiell, IOCBIIMEHHBIH BOIPocaM
HCKYCCTBEHHOTO MHTeJUIeKTa. OMHAKO Ha TaHHBIH MOMEHT KOHKPETHBIE PEIICHHs 110 3TOMY BOIIPOCY eMI€ He
MPUHSATEI, 3TO MOJApa3syMeBaeT coOoif, YTO BHEApEHHE HCKYCCTBEHHOro MHTeluiekTa B [lapiamente Oynet
OCYIIECTBIATHCS JIUIIB TIOCIE MIPUHATHS COOTBETCTBYIOIIETO 3aKOHO/IATENbCTRA.

Tem He MeHee yxKe CerofHs B 3aKOHOJIATEIbHBIX KPyrax BEeIyTCs aKTHBHbIE 00CYXJICHUS O TOM, KAaKUM
00pa3oM HCKYCCTBEHHBIH MHTEJIEKT OyAeT MHTEerpupoBaH B paboty [lapiameHta B TeueHue OimpkalIimx
4eThIpEX JieT. B pamkax oOcyxkaeHuil OblJIO OTMEUEHO, YTO JeNyTaThl HaMepeHbl ucroib3osats MU ¢ me-
JIBIO:

1) npoBeaeHHs PaBOBOM IKCIIEPTU3HI;

2) pa3pabOTKH MPOTHO30B Ha OCHOBE aHAJIN3a JIAHHBIX JIJIsl IPAaBOBOM c(hepsl;

3) aBTOMAaTH3AIMH TIPOIIECCa CO3IaHMs 3aKOHOAATENLHBIX TEKCTOB [28].

B pamkax o6cyxIeHus MOTeHIIHala UCIOIB30BaHMs HCKYCCTBEHHOTO MHTEIUIEKTa B 3aKOHOTBOPYECKOM
mpolecce mapiaMeHTapuil MOAYEPKUBACT BO3MOXKHBIE NMPEUMYIIECTBA €r0 BHEAPEHUS NpU pa3paboTke Oy-
IOyIIMX 3aKOHOJATEIbHBIX aKTOB. B KauecTBe mpuMepa MOKHO IIPUBECTH ITPoeKT BogHoro koxekca Pecry©0-
nmuku Kazaxcran. [lepBoHadayibHBIN aHAIM3 JaHHOTO MPOEKTa BBISABIUII MOpsiaka 70 KOHIENTyalbHBIX 3aMe-
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YaHWH, CBA3aHHBIX C OTCYTCTBHEM HEOOXOAMMBIX MOJ3aKOHHBIX aKTOB U HECOOTBETCTBHEM KOHCTHTYLIMOH-
HbIM TpeOoBaHusAM. CieayeT OTMETHTh, YTO TPAAULIMOHHBIN YEIOBEUECKUH aHAIN3 HE CMOI YCTPAaHUTh 3TH
HEIOCTaTKH, IIOCKOJIbKY IIPOEKT BOIHOro Koznexkca OCHOBaH Ha yCTapeBIINX METOJaX, HE YUUTBHIBAET COBpPE-
MeHHbIe TpeOoBaHMs KOHCTUTYMH, HE pa3rpaHUYMBACT MOJHOMOYHS OPraHOB OCYJapCTBEHHOW BIACTH U
HE BKJIIOYAET COBPEMECHHbIE MEXaHU3MbI IPUBJICUCHNUS NHBECTULINH.

JononaurensHo, KyOnMpOBaHUE MOJOXKEHHM ¢ DKOJOIMYECKMM KOIEKCOM W HEIOJHAs CTPYKTypa
BoaHoro xonekca co3naloT MpaBOBYIO HEONPENENEHHOCTD, YTO YCIOXKHAET d3PPEKTUBHOE YIPaBIEHUE BOA-
HBIMU pecypcamu. Baenpenne MU B nmpoliecc 3aKOHOTBOPUECTBA MOKET CYIIECTBEHHO CIIOCOOCTBOBATh YCT-
PaHEHUIO JaHHBIX HEAOCTATKOB 3a CUET IpoBeAeHUs OoJiee IIyOOKOro U CHUCTEMHOTO aHaju3a, YIydlIeHUs
KOOPAMHAIIMY MEXAY Pa3IMYHbIMM 3aKOHOJATEIbHBIMU aKTaMH, a TaKXke pa3padoTKu Ooiiee ETOCTHBIX U
COBpPEMEHHBIX NTPABOBBIX peleHui [28].

Baxnouenue

WHTerpanysi HCKyCCTBEHHOTO MHTEIJIEKTa B 3aKOHOTBOpYeckud mpouecc B 2024 rony mnpeacTaBisieT
co0OH HEe MPOCTO TEXHOJOTMYECKYI) WHHOBALMIO, & BAKHEHIIWH (aKTOp, OKA3bIBAIOUIMN 3HAYUTEIBHOE
BIIUSTHUE Ha 3aKOHOJATEIIbHYIO JCITEILHOCTh KaK Ha MEXIYHApOJIHOM YpPOBHE, Tak U B PecnyOnuke Kazax-
crad. Ucnone3oBanue MU B npaBoBoM aHamiu3e, pa3paboTKe HOPMAaTHBHBIX aKTOB M 00ECIIEUCHUU BHYTPEH-
HEeH JIOTMKHU U COTIJ1aCOBAaHHOCTU 3aKOHOJATCIbHBIX MHUIIUATUB CTAHOBUTCA KPUTUYCCKU BaXXKHBIM, YUUTBIBAsA
HEOO0XOIMMOCTh 00pabOTKM MHOTOMHJUTMOHHBIX MacCHBOB JIOKYMEHTOB, TPEOYIOIINX TIIATENFHOTO aHaJH-
3a. CoBpeMeHHbIE UCCIEIOBAaHUSI CBUAETEIBCTBYIOT O TOM, 4TO criocoOHOCcTE MU 0OpabateiBath OomnbIime
00bEeMBI IPAaBOBOIM MH(GOPMALIUH, BBIABISTH 3aKOHOMEPHOCTH U NIPOrHO3UPOBATH BO3MOKHBIE MOCIIEICTBHS
3aKOHOAAaTCJIbHBIX pCIHCHI/Iﬁ IMMO3BOJICT CYIIECTBCHHO IMOBBICUTH, a4 B 6YIIYIII6M 1 3HAYUTCJIIBHO YJIYUUINUTD,
3¢ (heKTUBHOCTH 3aKOHOTBOPUYECKOH JIEATEIHHOCTH.

B Pecrrybnmke Kazaxcran BHenperne VU B mporeccsl pa3pabOTKH 3aKOHOTBOPUYECTBA OTKPHIBAET HO-
BbI€ TOPHU30HTHI I MOJICPHHU3AIMN TPAaBOBOI CUCTEMBI, 00ecieurBasi OOJIBIIYIO COTIACOBAHHOCTh MEXITY
IIPpaBOBbBIMU aKTaMH U TAapMOHHU3alIWI0 HAIIMOHAJIBHOI'O 3aKOHOAATCIILCTBA C MCKAYHAPOJAHBIMU ITPABOBBIMU
CTaHAapTaMu U oOs3aTenbcTBaMu. Oco00ro BHUMAaHUS 3aciIyXuBaeT crnocodnocts MM ObICTpO M TOUHO BBI-
SABJIATH HCCOOTBETCTBUSA, ITPABOBBIC HpO6eHI)I " IIOTCHIMAJIbHBIC KOH(i).HI/IKTBI B IIPAaBOBLIX aKTax, 4YTO IMO3BO-
JISIeT 3aKOHOJIATENSIM CO3/1aBaTh OoJiee CTAOHMIIbHBIEC, KOMIICKCHBIE H TAPMOHUYHBIE MTPaBOBble HOPMBIL. [laH-
HBIH acleKkT npuodperaer 0coOyr0 3HAYMMOCTh B YCIOBHUSX CTPEMUTENLHO Pa3BUBAIOIIMXCS OTpaciiell mpa-
Ba, I71e HEOOXOIMM OIIEPATHBHBIN aHAIN3 U Pa3pabOTKa PELICHU Ha OCHOBE OOLIMPHBIX JaHHBIX.

Kpome Toro, Ul nemMoHCTpUpyeT MOTEHIIMAT SBOJIIOIMK OT WHCTPYMEHTa TEXHUYECKOTO XapakTepa K
MOJTHOLICHHOMY 3JIEMEHTY IpaBoBoro ananusa. C passutuem MM-cucteM OHM HauMHaIOT BHOCHTH HOBBIE
UAEU B MHTEPHPETALHUIO MPABOBBIX HOPM, NPEIJiaraTb OpUTMHAIbHBIE 1 MHHOBALIMOHHBIE TTOAXOABI K 3aKO-
HOTBOPYECTBY, a4 TaKKC HUI'PpaTh KIIFOYEBYIO POJIb B CO3JaHUM HOBBIX HOPMATUBHLIX aKTOB. OI[HaKO JaHHOEC
pa3BUTHE MOJHUMAET LIEJBIN Psiji BOMPOCOB, KACAOIINXCS HEOOXOAUMMOCTH HaXOXK/ICHHUS ONITUMAJIBHOTO 0a-
JIaHCa MEX/y YeJIOBEUECKUM CY)KICHHEM M MAIIMHHBIM UHTEJJIEKTOM B 3aKOHOTBOPUYECKOM IpOLIECCE.

Ipodeccop npasa Mensckoro yansepcurera Jlkek Balkus, OTMETHII, UTO «MCKYCCTBEHHBIH HHTEIUIEKT
HE TPOCTO M3MEHUT MPaBONPUMEHHUTENLHYIO MPAKTUKY; OH TpaHCQOPMHUPYET Halle MOHWMaHWE MPaBOBON
paccyIuTenbHOCTH». B 10ITOCpOUHON MEpCHeKTHBE Pa3BUTHE U STHYECKHM OOOCHOBAHHOE HCIOJIb30BaHHE
NN B 3aKOHOTBOPYECKOM AEATENHHOCTH OyOYT MMETh KIIIOYEBOE 3HAYEHHE MJIsl MIPABOBBIX CHUCTEM TOCY-
napCTB. Ka3aXCTaH, KaK U ApYTHUE CTpaHbl, OCBanMBas 3TOT HOBBIN moaxon, JOJIKEH CTPEMUTLCA K IMoAACpKa-
HUIO HE00X0IUMOro OasiaHca Mex1y Bo3MOXHOCTAMU VU 1 coxpaHeHHeM YeoBeUECKUX acleKTOB MpaBo-
TBOPYECTBA, BKIIIOYAs IEMOKPATUYECKOE MPUHATHE PEIICHUH U IPaBOBOW aHAJIM3.

KacarenbHo pe3ynbTaToB, JOCTUTHYTHIX B PAMKAaX MPOJETIaHHOW HAYYHOU PabOThI, CTOUT OTMETHTh OT-
CYTCTBUEC Q)YHIIaMeHTa.HBHI)IX HOHHTHﬁ, CBS3aHHBIX C BHCAPCHUEM 1%8:] CHUCTEMY 3aKOHOOATCIILCTBA. Taknm
00pa3oM, MHIMBUAYaJIbHON YepTol NaHHOH pabOThbl MOKHO BBIJENUTH aHAIU3 TPYAOB M PEAJHHOTO ONbBITA
3apyOeXHBIX KOJUIET B JaHHOU cdepe, A1l COCTABICHHUS YETKOrO IIOHUMAaHHSI PealbHOW KapTUHBI Pa3BUTHS U
pacipenus npaBoBoi Bo3moxkHocTH .

Hacrosimas pabora mMoxer ObITh TOJE3HA AJs1 OOLIEro M3YYEHHWS M BOCIPHATHS OOLIMX TPEHIOB, a
TaK)k€ O3HAKOMJIEHHS C TaHHOW TEMOM.

B YCJIOBUAX OCO3HAHHOI'O M OTBETCTBECHHOI'O BHECAPCHUSA MU crniocoben CYIIECTBEHHO IOBBICUTH Kauec-
CTBO, LIEIOCTHOCTh M 3 PEKTUBHOCTH 3aKOHOAATENHCTBA, TEM CaMbIM COJICHCTBYS ITOCTPOEHHIO OoJiee cripa-
BEIJIUBOMN, YCTOMUMBOHN 1 3 PEKTUBHON NPABOBOI CHCTEMBI.

Hannoe uccredoganue He nOIYUUN0 QUHAHCUPOBAHUSL.
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A K. KyrTpi6aeBa

Kacanapl HHTe/UIEKTiHI 3aH IIbIFaApPyaa KOJJIaHY:
YHBIMIACTHIPYHIBUIBIK K9HE KYKBIKTBIK acneKTijiepi

MakasnaHblH Makcatsl — acan/pl uHTeekTi (JKI) 3aH mbFapyra HHTErPAUSIIAYIbIH HETi3r KYKBIKTBIK
JKOHE YIBIMIACTHIPYIIBUIBIK ACTIEKTUIEPiH Talay >KOHE HETi3ri KUBIHIBIKTAp MEH MYMKIHIIKTEp/i aHBIKTAY.
Makana XanbIKapainblK ToKipuOere j>koHe HaKThl mpobiemanapra cyiieHe oTeipbin, KW-mi 3aHHaMaibIK
yAepictepre THIMAI €Hrizy OOHbIHIIA YCHIHBICTap Oepyre OaFbITTaidFaH. 3epTTey OaphICBIHAA Keneci
onicTeMeNiK Tociumep KOJIAHBUIABI: CaJbICTHIPMAbl KYKBIKTHIK —Taliay, Camajblk Taljay JKoHe
COIMONIOTHSUTBIK  df1ic.  CalbICTBIPMANIBI-KYKBIKTBIK Tajliay SpTYpJli FOPHCAMKIMSUIAPABIH  3aHHAMAJbIK
yZepicTepiHne >kacaHAbl WHTEIUICKTI NalJanaHynarbl aWbIpMamIbUIBIKTapAbl Jla, YKCACTBIKTapIbl Ja
aHpIKTansl. FEUIBIME omeOmerTep MeH KYKBIKTBIK KY)KaTTapAbl TepeH 3epleiiey YIIIH caraubl Tanaay
KOJIAaHBUIIBL, OYJI calagarsl HETi3r1 TeHACHIUIAp MEH MOceNeepli aHbIKTayFa KOMEKTECTi. A3aMaTTapAblH
KaTBICYBl MEH 3aHHAMAaJIBIK MporecTepai Kadpuinay aeHreitine XKW ocepin Oaranay YIIiH COLMOIOTHSIIBIK
omic maimamaHsuIasl. Makanana XKW 3aHHaMaHBIH THIMIUIITIH apTThIpa anateiHbIMeH, JKM kaObuimay 3aH
HIBIFAPYIIBUIAPABIH JOCTYPJIl pOJHIETI e3repicTepre jKOHE BIKTUMAaJl allOPUTMIIK ayBITKyJapFa KaThICTHI
eJIeyJli aJaHJayIIbUIBIK TYABIPATHIHEL atan eTiireH. COHbIMEH KaTap, TaOWUFU TUIAI ©HJCY TEeXHOJIOTHSIAPHI
3aHHAMAaJbIK MOTIHJEPAIH CanachblH apTTBHIPYIbIH YHBIMIACTHIPYIIBUIBIK Kypajibl pPeTiHAe 3epTTelye.
3epTTey mporeci onemje OeNCeHI JaMbIll Kele XKAaTKaH )KacaH[bl MHTEIUIEKTI 3aHHAMalbIK IIpoLecTepre
OipiKTipyIiH Heri3ri KYKBIKTHIK JKOHE YHBIMIACTBIPYIIBUIBIK acleKTinepiH aHblkTaxbl. JKywmeicta Kpirai,
Ocronns, Utamms, [danus xoHe OHTYCTIK Adprka PecryOGnukachl CHSKTBI MEMIIEKETTEpAiH MbICAAaphI
KeNTIpUIreH, 3aH MbFapymbUIbIK Kbi3MeTTe JKU-mi eHri3y TocuinepiHiH IUTIOpanu3MiH CypeTTeiai. ABTOD
Makanaia KYKBIKTBIK Oipi3AUIIKTI KaMTaMmachl3 €Ty jkoHe 3aH mmbiFapy mnpouecinne JKU-ai KommaHymeH
GaitIaHBICTHI BIKTHMAJ TOYEeKeIAep i Mery YIIiH agaM KaJaFranayblHbIH MaHbI3AbIIBIFBIH KapacThIPFaH.

Kinm ce30ep: »acaHabl MHTEUIEKTIH TEXHHKAJBIK JKOHE KYKBIKTHIK POIIi, 3aH IIbIFApy, YIKSH IepeKTepi
TaNay, ’acaH/Ibl HHTSIUICKT JKYHECIHIH Oip)KaKThUIBIFBI )KOHE KYMUSIIBUIBIFBI, TAOUFH TN 6HIeY, OO/DKay.

A K. Kuttybaeva
Use of artificial intelligence in legislation: organizational and legal aspects

The purpose of the article is to analyze the key legal and organizational aspects of integrating Al into law-
making and to identify the main challenges and opportunities. The article aims to provide recommendations
for the effective implementation of Al in legislative processes, based on international experience and specific
problems. The following methodological approaches were used in the study: comparative legal analysis, qual-
itative analysis, and sociological method. Comparative legal analysis allowed us to identify both differences
and similarities in the use of artificial intelligence (Al) in legislative processes in various jurisdictions. Quali-
tative analysis was used for an in-depth study of scientific literature and legal documents, which helped to
identify key trends and issues in this area. The sociological method was used to assess the impact of Al on the
level of citizen engagement and perception of legislative processes. The article emphasizes that although Al
can improve the effectiveness of legislative activity, the introduction of Al raises serious concerns related to
the change in the traditional role of legislators and possible bias of algorithms. Additionally, natural language
processing technologies are explored as an organizational tool for improving the quality of legislative texts.
The study identified key legal and organizational aspects of the integration of artificial intelligence (Al) into
lawmaking processes that are actively developing in the world. The paper provides examples of such coun-
tries as China, Estonia, Italy, Denmark and South Africa, illustrating the pluralism of approaches to the im-
plementation of Al in legislative activity. In this regard, the article covers the importance of human oversight
to ensure legal consistency and eliminate potential risks associated with the use of Al in the lawmaking pro-
cess.

Keywords: technical and legal role of artificial intelligence, lawmaking, big data analysis, bias and confiden-
tiality of the artificial intelligence system, natural language processing (NLP), forecasting.
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Dogmatical Thoughts on Rohingya Case

The campaign of atrocities against Myanmar’s Rohingya minority is among the most pressing human rights
challenges of our times. The Prosecutor applied for jurisdiction with “Prosecution’s request for a ruling on ju-
risdiction under Article 19(3) of the Statue”, which caused considerable controversy among academical, dip-
lomatic circles and even among judges. Judge Brichambaut’s critique of “The Request” covers almost all crit-
ical legal thinking. Judge Brichambaut considered that the application of Article 19(3) of the RS in the “Re-
quest” was neither appropriate nor in accordance with the principle of fairness, inappropriately expanded the
prosecutor’s power, and did harm to the authority of the ICC. Based on the dogmatic theory, the Article 19(3)
of the RS pointed out that the purpose of the clause is to limit the Court’s jurisdiction to safeguard national
sovereignty. The distinction between “jurisdiction” and “admissibility” essentially is to ensure that the Court
earnestly abides by the scope of jurisdiction determined by the RS. The historical interpretation of Article
19(3) of the RS not only clarifies the legality of the ICC’s jurisdiction over the situation in Myanmar, but also
verifies that the RS is an “organized whole”.

Keywords: dogmatic, historical interpretation, legality, jurisdiction, admissibility, Myanmar, admissibility.

Introduction

Since August 2017, approximately 670,000 residents of Rakhine State, Myanmar, have been expelled
by the local government to neighboring Bangladesh. The Myanmar government’s political actions against the
residents of Rakhine State have also been called a “textbook example of ethnic cleansing” [1] by the Human
Rights Council. In the face of Myanmar’s atrocities that shocked human conscience, the ICC, drawing on the
judicial experience of the former Yugoslavia Tribunal and the Rwanda Tribunal, decided to prosecute the
Myanmar government for “crimes against humanity” in response to the atrocities committed by Myanmar
government. However, one of the difficulties faced by the prosecutor in prosecuting the Rohingya situation is
the issue of jurisdiction. Because the atrocities committed by the Burmese government took place in Myan-
mar, which is not a party to the RS, at the same time due to that the Burmese government has not referred the
situation to the ICC, the UNSC has not taken any steps — as it did in 2005 and 2011 by referring the Darfur
situation to the ICC and Libya to the ICC. Therefore, how to establish the jurisdiction of the ICC over the
situation in Myanmar has become a prerequisite for the ICC to hold relevant persons criminally responsible
and achieve the purpose of criminal justice.

ICC Prosecutor Bensouda believes that the court can exercise jurisdiction in accordance with Article
12 (2) of the RS. According to this provision, the harmful results of the situation in Myanmar occurred in
Bangladesh, and based on the “cross-border” provision in crimes against humanity — the place where the
crossing occurred was Bangladesh — according to the principle of territorial jurisdiction, the ICC can exer-
cise jurisdiction over the situation in Myanmar. Therefore, on April 9, 2018, Prosecutor Ms. Bensouda re-
quested the Court to make a decision that the Court can exercise jurisdiction over the “deportation crime”
committed by the Myanmar government. After deliberation, the Pre-Trial Chamber confirmed on September
6, 2018 that the Court had jurisdiction over the Rohingya situation. Although the Pre-Trial Chamber’s resolu-
tion established the ICC’s jurisdiction over Myanmar, a non-State Party, the ruling caused great controversy
in the entire judicial community. For example, commentator A. Seiff sharply accused the ICC of having too
broad a jurisdiction, and even ICC Judge Brichambaut refused to recognize the legality of the Prosecutor’s
“Request”. Judge Brichambaut said Prosecutor Bensouda’s request lacked clarity and that if the court made a
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ruling on the situation in Myanmar without thinking, it would undermine its own authority as the ruling
lacked a legal basis.

Methods and materials

This research was carried out within the frame of decisions of the ICC Judges and Chief Prosecutor
(Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statue [2] and Partially Dis-
senting Opinion of Judge Marc Perrin de Brichambaut [3]) and Rome Statute. This study examined the rea-
sons on which the judge’s decision based, and believes that the prosecutor’s reasons, on which she based to
exercise jurisdiction on Myanmar situation, are significant. In addition, this research points out that the pur-
pose of legal doctrine is to interpret the RS as a flesh-and-blood whole, and interpreting individual legal rules
out of context and system is likely to distort the original meaning of the legal text.

Results

The Request filed by the Office of the Prosecutor can be divided into three parts. The first part is the
main point. In this part, the Prosecutor argues that since up to 670,000 refugees from Rakhine State, Myan-
mar, have been deported to Palestine, the consequences of the crimes against humanity committed by the
Government of Myanmar have occurred in Bangladesh, which is a party to the RS. Therefore, the ICC can
establish jurisdiction over the Rohingya situation pursuant to Article 12(2) of the RS. Moreover, due to the
special circumstances of the Rohingya situation, the prosecutor can submit a request to the Pre-Trial Cham-
ber to make a ruling on specific issues in accordance with the right granted to the prosecutor by the RS —
discretion — when he is unable to confirm it himself. The second part is the prosecutor’s specific opinion on
the Rohingya situation. In this part, the prosecutor argues whether the Rohingya situation exists and whether
it is serious. Secondly, the prosecutor argues in this part that deportation is a kind of behavior that endangers
humanity, and the prosecutor cites a large amount of factual evidence and legal evidence to prove that “de-
portation” is an independent crime, and finally establishes the constituent elements of the crime of deporta-
tion. The last part is the prosecutor’s application for the court’s ruling. Obviously, the entire logic of the
Prosecutor’s Request is based on Article 19, paragraph 3. Therefore, when the Prosecutor’s application of
Article 19, paragraph 3, of the RS lacks legitimacy, the entire Request lacks a legal basis, and even the
Court's jurisdiction is illegal.

Acrticle 19(3) of the RS gives the Prosecutor and other interested parties the right to question the juris-
diction of the ICC and the admissibility of the situation. Some scholars and judges believe that the Prosecu-
tor’s actions are an abuse of Article 19(3), but the Pre-Trial Chamber believes that different people have dif-
ferent understandings of the RS, so the Prosecutor’s application of Article 19(3) is not an abuse of discretion.
Judge Brichambaut believes that the OTP’s interpretation of Article 19(3) of RS in the Request is incorrect,
and the ICC has not provided an authoritative interpretation of the application of this provision. Moreover,
when applying this provision, the Prosecutor did not follow the provisions on treaty interpretation in the
VCLT, and therefore the Prosecutor’s interpretation of Article 19, paragraph 3 of the RS is inconsistent with
the inherent spirit of the RS.

Judge Brichambaut further pointed out that the application condition of Article 19(3) of the RS is “after
the case has been established”, and the standard for establishing a case is that the Pre-Trial Chamber issues
an arrest warrant or a summons for the criminal to appear in court. However, when the Prosecutor applied
Avrticle 19(3) of the RS, this standard was not met. There are three main reasons why the applicability of Ar-
ticle 19(3) of the RS is considered to be time-limited. First, according to the title of Article 19 of the RS —
“Challenging the Jurisdiction of the Court or the Admissibility of a Case”, the right granted by this article
can only be exercised when there is a “case”. In other words, the application of Article 19 of the RS is under
time limitation, that is, only after the case is established can it be applicated. In addition, not only the title,
but also other provisions in Article 19 prove this assertion. For example, Article 19 (1) states at the beginning
that this provision only applies to the case stage, and Article 19 (2) stipulates that “the objects of the ques-
tioning of relevant persons or institutions” is the case, not the situation or anything else. Secondly, according
to the provisions on the interpretation of treaties in the VCLT, everyone who interprets the specific provisions
should be in good faith in the context. Therefore, whether the prosecutor or the ICC interprets Article 19(3)
of the RS, it should be interpreted in the context of the RS and the relevant provisions of the Rules of Proce-
dure and Evidence. According to the provisions of Article 19(1), that is, the prosecutor’s right to challenge
should be exercised after the case is established, the prosecutor obviously did not interpret Article 19(3) of
the RS in good faith. For this reason, Judge Brichambaut believes that Article 19(3) of the RS can only be

Cepus «[lMpaBo». 2024, 29, 4(116) 71



Wang He-yong, Lola Tatarinova

applied after a “case” has been established. Finally, Judge Brichambaut believes that if the Prosecutor applies
Article 19(3) of the RS before a case has been established, this provides a way for the Prosecutor to expand
his powers. Because the prosecutor can make hypothetical or abstract requests for jurisdiction to the Pre-
Trial Chamber when there is no case or even situation, this not only undermines the authority of the RS, but
also causes all cases to be concentrated in the Pre-Trial Chamber, which seriously conflicts with the four-
stage preliminary trial procedure established by the ICC itself. In Judge Brichambaut’s view, the purpose of
establishing the four-stage preliminary hearing procedure is to protect and seal evidence, thereby providing a
basis for the Pre-Trial Chamber to determine whether the Court has jurisdiction. However, at this stage, the
Pre-Trial Chamber ruled that the prosecutor can apply Article 19(3) before the case is established, which not
only makes the four-stage preliminary hearing procedure meaningless, but also does not provide any con-
vincing reasons. In addition, the court’s recognition of the prosecutor’s abuse of discretion has given legiti-
macy to the prosecutor’s abuse of discretion. Because the court provides advisory opinions to the prosecutor
before the case is established, the court’s role in restricting the prosecutor’s discretion is placed virtually. Ac-
cording to the RS, in order to restrict the prosecutor’s discretion, the States Parties set a limit on the review
power of the Pre-Trial Chamber, thereby limiting the prosecutor’s discretion. Before the case is established,
the prosecutor seeks the opinion of the Pre-Trial Chamber, and the opinion of the Pre-Trial Chamber is likely
to have final effect, because the Pre-Trial Chamber cannot deny the opinion previously provided in the sub-
sequent review. Since the opinion of the Pre-Trial Chamber has such effect, it can be inferred that the prose-
cutor’s request has two purposes.

The first is to actually request the court to grant him the right to investigate in order to conduct an in-
vestigation into the situation in Myanmar; The second is to give the court legal legitimacy to handle the situ-
ation. However, the prosecutor’s abuse of discretion will greatly undermine the authority of the ICC. The
court's authority lies mainly in its compliance with the law, which is specifically manifested in the continuity
of precedents. Since knowledge is local, if the Court wants to achieve consistency in its jurisprudence, it
needs to reconcile the different understandings of the RS among different States Parties based on their differ-
ent cultures and coordinate the different opinions into a more consistent essentialist understanding. Howev-
er, the irresponsible way of issuing opinions by the Pre-Trial Chamber has undoubtedly frustrated the efforts
of the ICC. The advisory opinion provided by the Court at the pre-trial stage has, in a sense, recognized the
crimes advocated by the prosecutor and put the acts investigated by the prosecutor on trial in advance, which
not only violates the principle of “due process”, but also violates the principle of “no crime shall be consid-
ered legal (no conviction without trial)” in substance.

It can be seen from Judge Brichambaut’s dissenting opinion that Judge Brichambaut used systematic in-
terpretation to conduct a comprehensive interpretation of Article 19(3) of the RS, and ultimately concluded
that the Prosecutor’s interpretation of Article 19(3) of the RS violated the original intention of the provision
and lacked a legal and reasonable basis. Though many international law scholars have demonstrated the ille-
gality of Myanmar’s “expulsion” and the legitimacy and legality of the ICC’s jurisdiction through procedural
and substantive aspects such as “the principle of territorial jurisdiction includes not only the place where the
act occurs, but also the place where the result occurs”, “Myanmar’s expulsion constitutes genocide”, “the
background of the Myanmar government’s expulsion”, “universal jurisdiction”, “the prosecutor’s discretion”,
and “Myanmar’s Citizenship Law’s discriminatory provisions against Rohingyas”, unfortunately no scholar
has responded to Judge Brichambaut’s criticism of the legal basis of the Request (Article 19, paragraph 3).
As mentioned above, the Prosecutor’s application of Article 19, paragraph 3, concerns the legality of the en-
tire Request. If the “legality doubts” raised by Judge Brichambaut cannot be resolved, even if there are no
problems with the fairness and legality of the entire case, at least the jurisdiction of the Court is illegal,
which is a blatant violation of Article 12 of the RS. So, to use the words of Judge Brichambaut, “this issue
must be resolved and cannot be avoided or rejected in an arbitrary manner” [4; 138].

Discussion

“The principles of international criminal law depend on domestic criminal law (as long as it is consid-
ered that international criminal law is a branch of criminal law), ...... Research also needs to start with rele-
vant discussions in the context of domestic criminal law, and then move forward to test the relatively new
field of ICL” [5; 61]. Therefore, the origin of the development of international criminal law is subject to the
development of criminal law theory.

The “Strafrechtsdogmatik™ is composed of two roots, one is “Strafrecht” and the other is “Gogma”.
The etymological interpretation of the creed is about the principles or rules of beliefs and faiths. It is an un-
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changeable ideal in human thought. After the creed was transplanted into the criminal law in the Liszt era,
the dogmatic refers to the unshakable part of the criminal law theory. Professor Roxin, a German criminal
law scholar, pointed out: “Criminal law dogmatic is a discipline that studies the interpretation, systematiza-
tion and further development of various legal provisions and academic viewpoints in the field of criminal
law” [6; 74]. The main mission of the dogma of criminal law is to develop the system of criminal law theo-
ry, “ensure the unity of all kinds of knowledge under one concept”[7; 13], and become a “knowledge whole
organized according to various principles”[8; 76]. What’s more, “criminal law dogmatic is not satisfied with
simply merging various theoretical principles together and discussing them one by one, but strives to put all
the knowledge generated in the theory of criminal acts in the “organized whole” in an orderly manner.
Through this method, not only the content of the concept can be clarified and the structure of the system can
be formed, but also new concepts and new systems have to be explored” [9; 27]. However, the dogmatic of
criminal law cannot exceed the scope of the text of criminal law. The development of dogmatic of criminal
law must respect the current law. “Through the interpretation and systematization of legal provisions and
legal theories” [10; 357] “to form a theoretical system of flesh and blood” [11; 276].

Judge Brichambaut challenged the prosecutor’s interpretation of Article 19(3) in the “Request”, espe-
cially the way she used the systematic interpretation to explain that “the provisions of Article 19(3) can only
be applied after the case is established”. It is undeniable that Judge Brichambaut’s challenge has sufficient
normative and legal basis, but it also makes Article 19(3) result in conflict with Article 15(4) and 53(3)(a)
concerning the discretion of the prosecutor. Even going further, there are conflicts between paragraphs 1, 2
and 3 of Article 12 of the RS. According to the basic literal understanding of Article 12, paragraphs 1 and 2
stipulate that the Court exercises the jurisdiction over “situation”. The third paragraph succeeds the second
paragraph, stating that “if the acceptance of a State which is not a party to this Statue is required under para-
graph 2, that State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the
Court with respect to the crime in question”. The third paragraph is inherited from the second paragraph, but
the prerequisites for the Court to establish jurisdiction are very different. That is, the second paragraph stipu-
lates that the time for the establishment of the Court’s jurisdiction is when the “situation” occurs, while the
third paragraph stipulates that the time for the establishment of the Court’s jurisdiction is after the “crime”
(the case is established or the prosecutor initiates a lawsuit). If the “crime” has been determined, it means
that the prosecutor has filed a lawsuit. However, if the crime prosecuted by the prosecutor occurred in a non-
party to the Statue, and the situation has not been submitted by the Security Council to the Court, so the
Court can’t exercise jurisdiction under Article 12(1). Then, how can the prosecutor initiate a lawsuit?
Bassiouni pointed out: “The situation is an overall factual environment, that is, an environment where crim-
inal acts which should be under the jurisdiction of the court are carried out. The point of the term “situation”
varies in different cases, and the understanding of it should be defined by the prosecutor of the ICC depend-
ing on the circumstance. At the same time, a Trial Chamber composed of three judges shall have the right to
review the term “situation”, while the Appeals Chamber shall have the final power of interpretation.
...... Because certain situations can only be handed over to the prosecutor of the ICC by the Security Council
or a State Party, there is a substantive error in Article 12(3), that is, “suspicious crime” [12; 277]. In order to
protect the integrity of the “RS”, Bassiouni resorted to historical interpretation and pointed out: “The small
delegation group and the chairman of the committee of the whole extended this content together. It’s clear
that, they are not trying to change the substantial content of the transfer matter, that is, the substantial content
of the “situation” [13; 171]. Historical interpretation — exploring the original intent of the legislator —
helps to make the law an organic integrity, avoiding the risk of normative conflicts caused by purely literal
interpretation and systematic interpretation. This point was clearly expressed in Judge Rutrez’s “rejection”
[14; 124] of the judgment of the International Military Tribunal for the Far East (IMTFE).

The “RS” was formulated by thousands of representatives from many countries. Time, language, and
political constraints will inevitably lead to logical contradictions or errors in the content of the “RS”. There-
fore, resorting to historical interpretation and exploring the original intent of the legislator has become a rea-
sonable means to explore the purpose of the Statue and the original intent of the norms. In this way, conflicts
in the norms themselves can be avoided and resolved, and the RS can become an organic and systematic in-
tegrity.

Conclusion
1. Review of the formulation proceeding of Article 19
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The predecessor of Article 19 of the RS was Article 34 of the draft RS of the International Law Com-
mittee, which only regulated the challenge of the jurisdiction of the court [15; 125]. The defendant and any
relevant country may submit challenge before or at the beginning of the trial in accordance with the “Rules
of Procedure and Evidence”; But at any stage after the start of the trial, it can only be raised by the defend-
ant. The Committee considers it to be a very important clause, whose purpose is to ensure that the Courts
earnestly comply with the scope of jurisdiction established by the RS. It is generally believed that the time
when a representative raises challenges in the preparatory committee should be before the trial or the trial has
just begun, and it should not be later than this time. Some people believe that the Court should have the
power to recommend litigation or review its decision on inadmissibility after a fundamental change in the
situation.

Proposals for the draft RS submitted by the Preparatory Committee to the Rome Conference [16]: At
each stage of the litigation, the court should determine its jurisdiction over a case, and can determine the ad-
missibility of the case on its own in accordance with the relevant provisions. Those who can challenge the
admissibility of the case or the jurisdiction of the Court include the defendant or suspect, the state that could
exercise jurisdiction over the very crime, and the country that receives a request for cooperation. The prose-
cutor can ask the court to make a ruling on issues of jurisdiction or admissibility. All parties to the case, non-
parties with jurisdiction over the crime, and victims can submit their opinions to the court. Except in special
circumstances, any person or country that has the right to challenge can only challenge the admissibility of a
case or the jurisdiction of the Court once. This challenge must be raised before or at the beginning of the tri-
al, and should propose as soon as possible. Before the indictment is confirmed, challenges to the admissibil-
ity of a situation or the jurisdiction of the Court shall be submitted to the Pre-Trial Chamber. After the in-
dictment is confirmed, it shall be submitted to the Trial Chamber. The decision about jurisdiction of the ICC
or admissibility of the case can be appealed to the Appeals Chamber. The prosecutor may request reconsid-
eration of the ruling at any time on the grounds that the circumstances that led to the inadmissibility of the
case no longer exist, or on the grounds that new facts emerge.

By reviewing the formulation process of Article 19 of the RS, we can clearly grasp that the legislators
have set up a very wide range of challenge measures to ensure that the Court earnestly abide by the scope of
jurisdiction stipulated by the RS. These measures are embodied in the “challenge subject” and “challenge
time” respectively. The challenge subject includes the prosecutor, the victim, the state party, and the non-
state party (submission of the situation), and the “challenge time” starts before the trial and extends to the
entire litigation proceed. It can be seen from this that the legislator’s intention to enact Article 19 is to limit
the Court’s jurisdictional expansion, so it gives the parties a wide range of rights to challenge, not to limit the
time horizon for the prosecutor to apply this clause. Therefore, Judge Brichambaut’s understanding of Arti-
cle 19(3) is wrong in the legislative purpose of this article. In other words, the prosecutor’s interpretation of
Article 19(3) in the “Request” completely complied with the original intent of the legislator and did not go
beyond the literal scope of the article. On the contrary, Judge Brichambaut’s interpretation of Article 19(3)
deviated from the original intention of the legislator.

2. Systematic interpretation of Article 19(3) under the original intention of the legislator

The title of Article 19 of the RS is “challenge to the jurisdiction of the ICC or the admissibility of a
case”. “Jurisdiction” and “admissibility” are two different concepts. The Court must first establish jurisdic-
tion in every case. Even if the RS does not expressly provide the Court with this power, the Court can auto-
matically determine whether it has jurisdiction over a case. For example, the ICTY believes that this is the
inherent jurisdiction of a court or arbitral tribunal, and is an essential part of the exercise of its functions, so
it does not need to be clearly stipulated in its constitutional documents [17; 125]. Therefore, in Article 19(1),
the English expression of “shall satisfy itself” is “shall satisfy itself” rather than “shall determine”. This
means that whether the Court has jurisdiction over the received case is an issue that the Court must resolve,
but the RS gives the Court discretion as to how to determine it.

Regarding the issue of “admissibility”, the Court may make determination in accordance with Article 17
of the RS on its own motion. However, in the RS writes that “the court may, on its own motion, deter-
mine...”, the RS uses “may” instead of “shall”, which means that the court can determine on its own, or in
the case when the admissibility is challenged, the decision will be made. The “determine” of the court must
be made within the specific provisions of Article 17, which means that if a case is inadmissible, the court
cannot exercise jurisdiction. According to this logic, jurisdiction precedes admissibility, so the title of Arti-
cle 19 only adds the time limit of “case (after prosecution)” before “admissibility”. Judge Brichambaut took
the “case” before “admissibility” in the title of Article 19 as a starting point, and treated the challenges of the
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(1

Court’s “jurisdiction” and “admissibility of the case” equally, undoubtedly confusing the two completely dif-
ferent concepts of “jurisdiction” and “admissibility”. At the same time, the RS clearly mentions “this Court
is in accordance with Article 17” in paragraph 1. Although the Court is its own arbitrator who has right to
determine whether the Court has jurisdiction and judge whether the case is admissible, it also emphasizes the
“judicial sovereignty” and the “principle of optimistic complementary jurisdiction” which established a line
of defense for national sovereignty, and reflects the legislator’s original intention of restricting the Court’s
jurisdiction. But that Judge Brichambaut confuses “jurisdiction” with “admissibility” and essentially re-
moves the limitation of the Court’s “complementary jurisdiction”, and forms a situation in which the case is
“admissible” if the Court has “jurisdiction”, which is contrary to the original intention of the legislator. In
addition, Article 19 stipulates that “this Court shall have jurisdiction over any situation received.” “Any situ-
ation” not only includes the situation which the prosecutor is prepared to investigate submitted to it by the
State party according to Article 18, or the situation which prosecutor initiates an investigation on its own,
also includes the situation submitted by the Security Council to the Court. Therefore, according to Article
13(2) of the RS, the Security Council can only submit to the Court “situations” rather than specific cases.
According to Article 31 of the “VCLT”, the understanding of norms must be related to the context, so the
same concept cannot be given different understandings. It can be seen the term “any case” in Article 19(1),
includes not only “cases” but also “situation”. Therefore, Judge Brichambaut pointed out in his rejective
opinion that “Article 19(1) applies only to the case stage” is unreasonable. Because if the “case” in Article
19(1) is understood as only a specific case prosecuted, it means that the provision of Article 13(2) is wrong.

It can be seen in Article 19(3) “the prosecutor can seek a ruling from the Court regarding a question of
jurisdiction or admissibility”. In view of the importance of “jurisdiction” and “admissibility” to the ICC, in
order to ensure the rapid resolution of challenges, the “Regulations of the Court” authorizes the relevant
chambers to formulate their own procedures. Because if the court’s jurisdiction and the admissibility of the
case are not resolved first, and left to be tried and decided later, once the Chamber’s final decision denies the
Court’s jurisdiction over the case or admissibility of the case, all the Court’s efforts will be in vain. Prosecu-
tors learned from the experience of ICTR, KWECC, UNTAET and other international criminal tribunals that
lack of funds and efficiency made justice impossible, so the efficiency issue she pointed out in the “Re-
quest” is not a jurisprudential basis, but a factual statement of historical experience. Judge Brichambaut’s
criticism on the prosecutor of “disregarding of justice and focusing on efficiency”, although encouraging,
ignores the meaning of “efficiency” embodied in Article 19(3).

3. Courts and prosecutors practiced the content of 19(3)

Articles 58 to 62 of the “Rules of Procedure and Evidence” establish procedures for challenging the ju-
risdiction of criminal courts and the admissibility of cases. Article 58, paragraph 1, stipulates that a request
or application to challenge the jurisdiction of the ICC or the admissibility of a case shall be submitted in
writing and attached with its basis. In the Request filed on April 9, 2018, the Prosecutor presented investiga-
tive reports from numerous international organizations, which stated: Ethnic minorities in Rohingya State
have been persecuted for a long time, and the situation has worsened since 2017. Among the persecuted peo-
ple are not only adult men, but also children and women. Rape, disappearance and other atrocities frequently
occur here. The prosecutor made a judgment based on a lot of verifiable evidence that the Myanmar govern-
ment’s expulsion of ethnic minorities in Rohingya State is real.

The Prosecutor may, in accordance with Rule 58(2) of the Rules of Procedure and Evidence, rule on the
admissibility of a case at his/her discretion upon receipt of an application or request by the Pre-Trial Cham-
ber. If in doubt, the Prosecutor may refer the issue of jurisdiction and admissibility to the Pre-Trial Chamber
and request the Pre-Trial Chamber to make a ruling. At the same time, the Prosecutor shall provide the rele-
vant parties with a summary of the case and materials to ensure that the relevant parties have the right to be
informed. According to relevant regulations, after the prosecutor submitted an application on April 9, 2018,
the Chamber issued a decision the following month, inviting Bangladesh to provide relevant materials and
evidence. In addition, since the situation also involves Myanmar, the Chamber issued another decision to
Myanmar on June 21, requiring it to submit its opinions. It can be seen that the prosecutor and the Chamber
did not violate the relevant provisions of the Rules of Procedure and Evidence and the RS, and even strictly
followed the provisions. However, the Myanmar government refused to cooperate with the ICC. In 2018, it
issued a statement through government news that it refused to cooperate with the ICC and also rejected the
prosecutor’s request. The Pre-Trial Chamber and the Prosecutor fully implemented the procedural rules of
the “Evidence” on “challenging jurisdiction of the ICC and admissibility of cases”, reflecting the value prop-
osition of the ICC of “fairness, justice” and even “efficiency”. Therefore, this article believes that the legal
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basis of the Prosecutor’s “Request” — Aurticle 19, paragraph 3 — is the Prosecutor’s legal and reasonable use
of it on the basis of grasping the original intention of the legislators of the provision, and the Prosecutor and
the Chamber fully and correctly implemented the procedural rules that should be implemented in Article 19,
paragraph 3. In other words, Judge Brichambaut’s criticism of the Prosecutor’s “Request” was made without
grasping the original intention and inherent spirit of the legislator of the provision, and misinterpreted Article
19(3).

Concluding remarks

When looking forward to the future of the ICC, Professor Cassese said passionately: “The rule of law
has become a secular religion”. The essence of the rule of law lies in human rights, and respect for human
rights is the core meaning of the rule of law. International criminal law is the cornerstone of the rule of law
in the international criminal field, which is responsible for protecting the peaceful coexistence of people
within a certain country and beyond national boundaries in the event of serious violations of human rights
and large-scale threats to the peace and security of mankind. It is undeniable that the international communi-
ty is still an area dominated by sovereign states and full of struggles. As a result of the transfer of sovereign-
ty, the “RS” is inevitably affected and restricted by politics. The “Rohingya Case” caused academic conflicts
in the legal field, directly because the “RS” lacks exquisiteness, and there are contradictions in the interpreta-
tion of the text; but the fundamental reason is that the rule of law in international criminal law field is still
restricted by international politics.

Judge Brichambaut’s interpretation of Article 19(3) of the RS and his criticism on the Prosecutor’s “Re-
quest” directly confronted the reality of contradictions between the rules of the RS, and also provided the
orientation of development for the rule of law in international criminal law field — “To form concepts with
certain determined content, to further fill in principles, and to specify the relationship between individual or
multiple norms and these basic concepts and principles” [18; 17] — that is, under the guidance of “human
rights” and “rule of law”, use literal interpretation, systematic interpretation, purpose interpretation, histori-
cal interpretation and other means to make the “RS” an organized whole.

This article believes that, international criminal law is a branch of criminal law, and embedding the the-
ory or ideas of “dogmatic” into international criminal law is an effective way to solve the contradictions be-
tween the “RS” norms. At the same time, dogmatic not only makes the content of the concept clarified and
the structure of the system formed, but also contains the impulse to explore new concepts and create new
systems, which promotes the leap of form of knowledge of international criminal law from theory of facts
and theory of norms to axiology, and makes the discipline of international criminal law more prosperous.
The rule of law in international criminal law field has become a culture worldwide. This is not only a re-
minder and stimulus for the sublimation of national consciousness, but also a realistic need for economic
thinking.
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B. XbtoH, JI. TatapunoBa

Poxunaixka ici 00MbIHIIA JOTMATHKAJBIK OJIap

MpbsiHManarbl POXHHIKA a3IUBUIBIFBIHA KapChl 30PJIBIK-30MOBUIBIK HayKaHbBl OI3IiH 3aMaHIarbl ajgam
KYKBIKTapBIHBIH €H ©3eKTi Macenenepiniy Oipi. [Ipokypop «CratyrTiy 19-0a0biHBIH 3-TapMarbiHa ColKec
IOPUCAUKIMS Typajbl YHFapbIM IIBIFApY Typaibl NPOKYPOPIbIH CYpaybl» apKbUIbl IOPHCIUKLMSAFA JKYT1HII,
Oyl akajeMUsUIbIK, IUIUIOMATHSJIBIK OPTaJa JKOHE TINTI CyAbsulap apachblHAa aWTapibIKTail JAay TYABIPABI.
Cynpst bpumamOonsiH «CypaHbIC» CHIHBI OAapIIBIK ACPIIiK CHIHM KYKBIKTBHIK oinmayasl Kamtuabl. Cynes bpu-
mamb6o «Cypay camyna» CratyTTbiH 19-0a0bIHBIH 3-TapMarbIH KOJIAHy OPBIHIBI 1a, SAUIIIK MPUHIHUITIHE Je
ColiKeC KeNMEH i, MPOKYPOPIBIH OKIJICTTITIH OPBIHCHI3 KeHEUTTI xoHe XKK Oenmenine HYKCaH KENTIipi Jer
caHazipl. JlorMaTHKANBIK TeopHsFa cyiieHe oTwipbi, CraryTreiH 19(3)-6a0binma Oyl TapMaKThIH MakCaThl
COTTBIH YITTHIK €TeMEHAIKTI KOpFayFa apHaIFaH IOPUCAMKIMACHIH LIEKTey eKeHiH aram kepceTti. «tOpwuc-
JTUKIVST» MEH «KaObUIIAaHYIIBUIBIKY) apachIHIarbl albIpMaIIbUIBIK, Heri3iHeH, COTTBIH 3aHMEH aHBIKTaIFaH
IOPUCIOVKIUS KOJNEeMIiH IMIBIHAAN cakrayblH Kamramachid ery. Craryrreiy  19(3)-6a0biHBIH — Tapuxu
TyciHmipMeci MbsHManarsl Karmgaiira xatbicThl XKC IOpPHCOMKIUSCHIHBIH 3aHIBUIBIFBIH TYCIHIIpIN KaHa
KoiMaiinel, coHpIMeH Oipre CTaTyTTBIH «YHBIMIACKaH TYTACTHIK) €KeHIH TeKCepesi.

Kinm ce30ep: norMaTuKambIK, TAPUXU TYCIHIIPY, 3aHABUIBIK, FOPHCAUKIINS, PYKCaT €Ty, MbsHMa.

B. Xoron, JI. TatapunoBa

JlormaTu4yeckue pasMbllieHHs 0 gejae Poxunmka

Kammanust 38epCTB MPOTHB MEHBITHHCTBA POXHUHIKA B MbsHME ABJISCTCS OJHOW U3 CAMBIX OCTPBIX MPOOIeM
MpaB 4YelloBeKa Haiero BpeMenu. [Ipokypop obpatuics 3a IpUCIUKIHeil ¢ «3anpocoM OOBHHEHHUS O BhIHE-
CCHUH PEIICHUS] O FOPHUCIAMKINK B COOTBETCTBHUHU cO cTaTheil 19(3) CraTyTay, 4TO BBHI3BAJIO 3HAYHMTEIHLHBIC
CTIOPHI B aKaJIeMUYECKUX, JUIJIOMAaTHIECKUX Kpyrax W naxke cpenau cyaeid. Kpuruka cynpu bpumam6o «3a-
MPOCa» OXBATHIBAET MOYTH BCE KPUTHYECKHE MpaBoBble MbIciu. Cynpst Bpumam0o mocunran, 4to mpuMeHe-
aue crateu 19(3) Craryra B «3ampoce» He OBUIO HH YMECTHBIM, HU COOTBETCTBYIOIIMM IIPHHIIUITY CIIPABE/I-
JMBOCTH, HEHAUISKAIIUM 00pa3oM pacHIMpHIO MOJHOMOYHS MPOKypopa W HAHECIO YIIepO aBTOPHUTETY
MYVC. OcHoBbIBasCh Ha forMaTH4ecKoi Teopun, ctaThsd 19(3) CraTyTa yka3ana, yTo 1I€Jb 3TOTO MONOKEHHS
3aKJII0YaACTCA B Ol"paHI/IquI/lI/l }Opl/lC}lI/IKLU/II/I Cy)la JUIS 3allUThl HAITMOHAJIBHOT' O CyBepeHI/ITeTa. Pasnnque MeE-
Ky «IOPHCIOUKLIUE» U «IO0MyCTUMOCTBIO», IO CYTH, 3aK/II0YaeTcsl B TOM, YTOObI rapaHTUpoBaTh, 4To Cyn
J0OPOCOBECTHO MpPHUACPKUBACTCS Chepbl FOPUCIUKIINH, ONPEICICHHON ycTaBoM. McToprueckoe TOIKOBaHHE
cratei 19(3) Craryra He TOJBKO MPOSICHSAET 3aKOHHOCTH Iopucaukimu MYC B OTHOIICHHH CHTYallMH B
MpssiHMeE, HO U TOATBEpXKAAeT, 9To CTaTyT SBISAETCS «OPTaHU30BAHHBIM IIEITBIM).

Kniouesvie cnosa: norMaTH4ecKuii, ICTOPHUYECKOE TOJIKOBAaHHE, 3aKOHHOCTB, FOPHCAMKIUS, JOITYCTUMOCTD,
MbsHaMa.
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MeToauku paccjiefoBannusi HpeCTYHHEHHﬁ: COBPEMECHHO€ COCTOSIHHE,
l'lpOﬁJ'lEMbI IMMOCTPOCHHUSA N HAIIPpABJICHUE COBEPIICHCTBOBAHUSA

PaccmoTpena mpoGiiemMa METOAUIECKOTO 00eCHedeHHs CTaJUH NPEABAPUTENBEHOTO PACCIEN0BAHHS MPECTYTI-
JIeHHH. AKIIEHTHPOBAHO BHIMAHUE Ha OT/JEIBbHBIX MPOOJIEMHBIX aCHeKTaX KpUMUHAINCTHIECKOH XapaKTepH-
CTHKHM TIPECTYIUICHHH, JalibHelIIee pa3BUTHE KOTOPOH HE CIOCOOCTBYET caMOCOBEpIIeHCTBOBaHUIO. OCHO-
BaHHbIC HA KPUMHHAJIUCTUYECKON XapaKTEepUCTUKE NPECTYIUIEHUH COBPEMEHHbIE METOIUKH PacCileoBaHUsA
HE yJIOBJIETBOPSIOT NOTPEOHOCTSAM BPEMEHHU 10 IPUYMHE HECOBEPIIEHCTBA JaHHOW HayuyHOI kaTeropuu. Io
MHEHHIO aBTOpa, (JOPMUPOBAHMIO YAaCTHBIX METOIMK PACCIICIOBAHUS NPECTYIUICHHH JOJDKHO HPEIIIecTBO-
BaTh MEPBOHAYAILHOE BBIIBICHHE, a 3aT€M XapaKTePUCTHKA (OMICAHNE) MaTepHATbHBIX JIEMEHTOB, COCTAB-
JSTIOMIAX CTPYKTYPY TIO00TO MPECTYNMHOTO JesHus. Takoi MOoAXon crocoOCTBYeT 00BbEKTHBHOMY HOCTpOe-
HHIO HH(OPMAIMOHHO-TEOPETHYECKOH MOJIENN MPECTyIUIeHHsI, HCTIONb3yeMOl it 1ernelt pa3paboTKy JacT-
HOI METOJMKHU paccieqoBaHus. Ha3BaHBI 1 KPaTKO NMPEACTABIEHB! OOINE 37IEMEHTH MaTepHaIbHON CTPYK-
TYpHI MPECTYIUICHUH, ONpeJielIeHHOe COYeTaHHe KOTOPBIX COCTABIISIET CTPYKTYPY PacclelyeMOTro AEsSHHS.
CBelieHus 0 HUX MOTYT CIY)KHUTh OCHOBOI JIsI COBEPIIEHCTBOBAHMSI METOJMYECKOT0 00eCTIeueH sl paccieso-
BaHMA IPECTYIUICHUH, a TaKkXkKe ONTUMM3ALUM JESITENbHOCTH IO PacClIel0OBaHUIO YIOJIOBHBIX Jel. ABTOD
HPUJIEP)KUBASTCS] MHEHHUS O HEIeJIeCO00pa3HOCTH 0TKa3a OT KPUMHHAIMCTHYECKON XapaKTepUCTHKH IPECTy-
IUICHHH, HO CUMTaeT HeOOXOAUMBIM €€ mpeoOpa3oBaHNue Ha OCHOBE c()OPMHUPOBABLIETOCS YUCHHs O MaTepu-
AIBHOW CTPYKType IpEeCcTyIUIeHHs. BBICKa3aHO IpemIoKeHHEe pPacCMAaTPUBATH SIIEMEHTHl MaTepHaIbHOM
CTPYKTYpBI MPECTYMJICHUNA B HEPA3pbIBHOM €AMHCTBE C UX KPUMHUHAIMCTUYECKON XapakTepuUCTUKOH. Takoi
MOAXO/ MO3BOJISIET TOBOPUTH O KaUECTBEHHO HOBOM ITOHSTHH, & IMEHHO: KPIMHHAIHCTHIECKON XapaKTepH-
CTHKE MaTepHAIBHOH CTPYKTYpHI IpecTyuieHns. [IpeacTaBiss co6oif HHPOPMAITHOHHO-TEOPETHIECKYIO MO-
JIeTIb MIPECTYIUICHUS], KpUMHHATHCTHYECKas XapaKTePUCTHKA €r0 MaTePHAIbHOH CTPYKTYpBI Ha 00BbEKTHBHOI
OCHOBe OyZIeT crocoOCTBOBAaTh Pa3pabOTKE HOBBIX M COBEPIICHCTBOBAHHIO CYIIECTBYIOIIMX METOIHUK pac-
CJIEAOBAHNA KPUMUHAJIbHBIX )ICSIHI/Iﬁ.

Kniouesvie cnosa: KpUMHHAJIUCTHUKA, NMPECTYIUIECHUE, pacClIEAOBaHUE, METOAUKA paccieOBaHUs, KPUMHUHA-
JIMCTUYCCKasA XapaKTECpUCTHUKA, MaTE€pUaIbHasA CTPYKTYpa NPECTYIJICHUA.

Beeoenue

OcHoBHast QyHKIUS KPUMUHATIHUCTHUYECKOW HAYKH COCTOUT B 00ECIeUeHHH NMPAKTHUECKON e TeIbHO-
CTH B cpepe IPOTUBOJICHCTBUS NpecTyNHOCTH. KprMuHaMMCTHKa pa3pabaThiBacT U peasiaracT mpaBooxpa-
HUTENBHBIM U, B TIEPBYIO OYepe/Ib, OpraHaM IPEABAPUTENHFHOTO PacCleIOBaHUS CUCTEMY TEOPETUUECKUX U
MPUKIIAIHBIX 3HAHWUH 7151 KCIIOJIb30BAHMUS B HETIOCPEACTBEHHOM O0ph0e ¢ peansiMi COBPEMEHHOM MPecTyII-
HOM JesTeNbHOCTH, TO €CTh MPECTYIIICHUSIMHU.

CdopmupoBasmmcek B koHile XIX Beka, KpUMHHAINCTHKA K HACTOAIIEMY BPEMEHH CYIIECTBEHHO W3-
MeHmuach. E€ pa3BuTHe HEMpephIBHO U MPOJIOIDKaeTCs A0 cux mop. B To ke Bpems addekTuBHOCTD €€ 0T-
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JEeNBHBIX TEOPETHUECKUX Pa3pabOTOK U MPAaKTHUECKUX PEKOMEHAANI OCTaBIIsIeT JKeIaTh JIy4Ilero, 4To yka-
3bIBAET Ha HAMMYNE KPUMUHATHUCTHYECKUX ITPOOIIEM.

IIpoGeMbr UMEIOTCS BO BCEX pasjenax KPUMHUHAIUCTHYECKON HAayKH: OOIIe Teopun, KpUMUHAIUCTH-
YeCKOM TeXHHKE, TAKTUKE U METOAMKE. B maHHOI cTaThe HE MpencTaBiIseTcs BO3MOKHBIM paCCMOTPETh BECh
KOMIUIEKC HayYHBIX ¥ MPAKTUIECKUX MPOOIeM KPUMHHAIUCTUKHA. MBI 00paTiM BHUMaHHUE W MTPOAHAIH3HPY-
€M OJHY U3 OCHOBHBIX MPOOJIEM, OTHOCSIINXCS K METOJNIECKOMY OOECIIEYeHHIO pacciieIOBaHUs MPECTyII-
JICHU.

MeTtoauku paccieqoBaHusl MPECTYIIICHUH SBIAIOTCS HAYYHOH pa3paOdOoTKOM, coepKaliell peKoMeH1a-
[IUU, IPUMEHUMBIE B JIEATENIEHOCTA CyOBEKTOB, OCYIIECTBIIONUX TIPEABAPUTENFHOE pacCcleOBaHUE yTo-
JOBHBIX nestHu. HeadekTuBHass Wil HeJOCTaTOYHO pa3paboTaHHas METOIWKa OO € OTCYTCTBHE CO-
CTaBIISIIOT MPOOJIEeMy Ha 3Tale pacclieIOBaHUs M PACKPBITHSI MPECTYIUICHHH.

KpuMmunanicTinaeckass METOIMKA, KaK pa3/ied HayKd, U €€ OCHOBHAs 4aCTh — METOJAWKA pacciieoBa-
HUS BHJIOB U TPYHIN NPECTYIJICHWHA MPEICTaBISIOT OCOOBI HMHTEpEC IS YYEeHBIX-KPUMUHAIHCTOB. Pazpa-
0OTKE TEOPETHUYECKHUX TOJIOKEHUH 3TOW YacTH KPUMHHAIMCTHKH M (HOPMHUPOBAHUIO METOIWK pacciefoBa-
HUS IpeCTyIJICHUH yAeIuIn BHUMaHue MHOTHEe poccuiickue yuennle: T.B. ABepbsHoBa, 1.B. Anexcannpos,
E.A. Anyppuesa, O.M. bae, P.C. benkun, B.B. byraii, A.H. BacunseB, B.b. BexoB, W.A. Bosrpus,
T.C. Bonuenikasi, A.®D. Bonsiackuii, B K. T'aBmo, FO.IIL I'apmaes, WN.®.I'epacumon, A.IO. ['omoBuH,
B.[. I'paboBekuit, A.U. Iopkun, JILS. [pankun, C.}O. Xypasnes, B./l. 3enenckuii, E.I1. Mienko,
B.H. Kaparoausn, B.A. Kongun, .M. Komapos, A.H. Konecanuenko, B.E. Kopaoyxos, O.H. KopuryHosa,
IO.I'. KopyxoB, C.IO. KocapeB, A.®.Jlyoun, W.M.Jlysrun, [I'.M. MeperykoB, B.M. Memixos,
B.A. O6pasmo, E.P. Poccunckas, A.I'. ®ununmos, E.E. llentpos, C.H.UYypunos, A.C. Illaranos,
A.B. UImonun, H.II. SI6mokoB u npyrue.

He menee 3HaunMM BKIaJ B Pa3BUTHE KPHUMHHAIHCTUYECKOW METOIUKH OEIOPYCCKHUX yUEHBIX. AKTY-
abHBIE TPOOIEMBI JAHHOTO pa3liena KpUMHUHAIUCTUKU paspabateiBann W.M. baceukuii, B.W. bepectens,
I'N. I'pamoBuy,  BJL I'puropoBuu,  A.E.T'yuok, A.B.ynos, B.D.Epmonosuu, I.A.3opun,
10.®. Kamenenknit, E.M. Kimumona, A.B.Jlamua, W.A. Jlammmuaa, H.A. Jlerenuenko, A.H. Jlemexwuw,
B.M. Jloreun, O.B. Mapkosa, U.A. Mopo3, I'."H. Myxun, A.Il INankesuu, H.W. [Topy6os, C.}O. PeBroBa,
A.C. Pyouc, B.B. Xumora, I'.B. ®enopos, B.b.Illabanos, B.II. [lluenokx, M.IL lpy6, I'.A. llymak,
A.B. flckeBnu u npyrue. Ilepeunciiennsle U MHBIE OEIOPYCCKHUE y4YeHBIS-KPUMHHAINCTEI 10 HACTOSIIErO
BPEMEHH ITPOJIOIDKAIOT YIENATh BHUMAaHHUE Pa3BUTHIO KPUMUHAIHCTUIECKONW METOIUKH.

CraTHCTHYECKHE JAaHHBIC, CBUACTCILCTBYIOINE O CTa6I/IJIBHOM COCTOAHUHU, @ B OTACIIBHBIX CilIydadX H
pocTe KOMMYecTBa MPECTYIUICHNH OTACIBHBIX BHIIOB, KpUMHHAIU3AIUS HOBBIX JISTHUI W OOHapy>KeHUe Co-
BPEMEHHBIX CIIOCO0OB WX COBEPIIEHUS OINPENEISIIOT MOTPEOHOCTh B (DOPMUPOBAHWUU HETPAJAWIIMOHHBIX U
COBEpIIEHCTBOBAHUH MMEIOIINXCS METOAMK pacciieZI0BaHUsI.

Llenbro TaHHOTO MCCIIEOBAHUS SBISETCS PACCMOTPEHHE BO3ZMOXKHOCTEH MpeoOpa3oBaHusi KpUMHUHAHU-
CTUYECKOHN XapaKTEePUCTUKU MPECTYIUIEHUH, YTO TIO3BOJIHMT COBEPIICHCTBOBATh METOAMUYECKOE oOecrieueHne
JESTEILHOCTH TI0 PACCIIeIOBAHHIO MPECTYILUICHUH.

B kadecTBe 00BEKTa UCCIEIOBAHUS BBHICTYIIAIOT METOJUKH paccieOBaHus MPECTYIUICHUH B YaCTH UX
MTOCTPOCHUS U OTIPE/IEIICHUS Ty TeH MOBBIIIEHHS TPaKTHIeCKOH 3(pPpeKTHBHOCTH.

[Ipenmerom MccinenoBaHUs SBIAETCS KPUMUHAIMCTUYECKAs XapaKTepUCTUKA MPECTYIUIEHUH Kak Hayd-
HO-TEOpETHYEeCKasi OCHOBA JiIsi (POPMHUPOBAHUSI METOJMK PACCIEJOBAHUS MPECTYIUICHUNH. AKICHTUPYETCS
BHUMaHHE Ha HEOOXOIUMOCTH €€ M3MEHEHUH M JIOTOJIHECHUMH, YUYUThIBasS MaTepHalIbHbIC 3JIEMEHTHI, 00pa-
3YIOIIUE CTPYKTYPY JIH000i MPeCcTyMHON CUCTEMBI.

Memoodvl u mamepuansl

OObeKT W TpeaAMeT HCCIeAOBAaHUS MPEANOJaraT [eIeco00pa3HbIM HCIOIb30BAHUE CHCTEMHO-
CTPYKTYPHOT'O METOJIOJIOTHYeCcKOro nmoaxoaa. C ydeToM n30paHHOTO MOJIX0/1a K UCCIIEIOBAHUIO TOCTHKEHHUE
€ro Lesiu 00ecneynBanoch MyTeM NMPUMEHEHHsI MEeToja KpUMHHAIMCTHYECKOTO aHalN3a, a PaBHO MHBIX 00-
IIEHAYYHbIX W YaCTHBIX METOJIOB MO3HAHMSA, COCTABHUBIIUX METOJOJIOTHUYECKYIO OCHOBY JaHHOW DPaOOTHI.
Teopernueckass 6aza ucciieioBaHMs TPEACTaBICHA AMccepTauroHHBIMU pabotamu A.H. KomecHuuenko,
C.U. KonoBanosa,  JI.A. CepreeBa,  moHorpadusmu  O.f. baesa,  P.C. benkuna,  A.E. I'yuxa,
B.®. EpmonoBuya, y4eOHHKaMU H y4eOHBIMU TOCOOMSMH IO KPUMHHAIMCTHKE, HAYYHBIMH CTaThIMH
B.Il. baxuna, O.B becneunoro, A.W. bysuna, A.B. bByteipckoi#t, JL.I. Jlyouauna, B.A.I'am3bl,
I' K. 3axaposa, B.JI. KyapssueBa, M.A. Heifimapk u apyrux, a Taxke MyONuUKalUsIM{ aBTOpa JAaHHOTO HC-
CJIEZIOBaHMUA.
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Pesyromameut

[ mocTpoeHust METOIMK paccielOBaHus B TEUCHNUE MOCIEIHUX MATUAECSITH JIET UCTIONIB3YIOTCS TEO-
peTudeckue NaHHble, MPEICTaBIsIeMble HAYKOH B Ka4eCTBE KPUMHMHAINCTHYECKUX XaPAKTEPUCTHUK IIPECTYTI-
nenuil. KpaTko paccMOTpUM 1aHHYIO Hay4HYIO KaTeropHIo.

B mectuaecareix rogax XX Beka JILA. Ceprees [1; 4-5], a 3arem A.H. KonecHuueHko BBOAST B Hay4-
HBId  000pOT TMOHATHE  «KPUMUHATUCTUYECKAs  XapaKTepUCTUKA MpecTyluieHus». llpm  3Tom
A.H. KonecHU4YeHKO OTMETWII, YTO OHA OTHOCUTCS K HauOosee CyLIECTBEHHBIM IOJIOKEHHUSM, OOIIUM IS
BCEX YACTHBIX MeToAuK paccienoBanus [2; 10]. Upes ykazaHHbIX yu€HBIX Oblla MOJXBauyeHa, O3UTHBHO
BOCIIPHHATA U Pa3BUTa Hay4HbIM coobOmiecTBoM. K HacTosimeMy BpeMeHH OIyOIMKOBAaHO 3HAYUTEIBHOE KO-
JIMYECTBO MOHOTPA(UUECKUX U WHBIX HAyYHBIX paboT, pacKpBIBAIOIINX Pa3IMYHbIE aCTIEKTHl JAHHOTO MOHS-
Tusi. Ha ocHOBE KpMMHHANMCTHYECKHX XapaKTEPUCTUK OTAEIBHBIX BHIOB WM TPYII HpecTyIieHuH chop-
MHPOBAHO MHOKECTBO YaCTHBIX METOIUK MX paccienoBaHusl. B cpene y4eHBIX-KpUMHHAINCTOB U MPAKTH-
KOB CIIOXHJIOCH IIPEICTABICHUE, YTO KPUMHUHAIUCTUYECKAsl XapaKTepUCTHKA MPECTYIJICHUS, KaK CUCTEMa
TEOPETUYECKUX 3HAHWH, HE TOJBKO OOECTieYrBaeT OMMCAHWE BUA WIH TPYMIBI MPECTYIUICHUH C MO3UIUN
KPUMHMHAJIMCTHKH, HO TAKXK€ C MPAKTHYECKOH CTOPOHBI CHOCOOCTBYET MOCTPOCHUIO BEPCHUIl, ONpereNeHHI0
LeJIed U HaIpaBJICHUN paccieqOBaHusl, ONTUMHU3ALUU 3TON NEATEIbHOCTH B KOHKPETHOU CIEICTBEHHOHN CH-
Tyaluy.

3a BpeMs CyIECTBOBAHUS U Pa3BUTHS MPEACTABICHUN O TaHHOW Hay4YHOU KaTeropuH BBISBICHO 3HAYH-
TEJIbHOE KOJIMYECTBO MpPOOJIEM, pa3pelieHHe KOTOPHIX B 0003pMMOM OyAylleM BbI3bIBaeT COMHEeHHE. BoT
HEKOTOpBbIE U3 HUX:

1) orcyrcTByeT oOmmias GOPMYIHPOBKA MOHATHS «KPUMHHAITHUCTHUSCKAsT XapaKTEePHCTHKA MPECTYILIe-
HUs». M3ydeHne u aHain3 Hay4YHbIX IMyOJUKalui MO3BOJIET BBIACIUTH 00JIee COTHU ONpPENeICHUH JaHHOMY
nousaTHio. Kaxxaplil ncciaenoBatens npeagaraet cBoé BUICHbE M BAPUAHT ONPEICIICHUS MOHATUS «KPUMHHA-
JIUCTUYECKAs XapaKTePUCTHKA MPECTYIUICHUN»;

2) 1§o-pa3HOMY TPAKTYETCsl CYLIHOCTh KPUMHUHATUCTUYECKOM XapaKTEPUCTHKH IPECTYIUICHUH.
B.I1. baxun oOparnin BHUMaHKE, YTO yYEHbIE NPEICTABIIOT €€ KaK «MH(POPMALMOHHYIO MOJAEIb THITMYHBIX
MIPU3HAKOBY, «HJICATBHYIO MOJIENb TUITMYHBIX CBS3Ei», «BEPOATHYIO MOJAETH COOBITHS», «CHUCTEMY OCOOCH-
HOCTeW BUa MpecTymieHuin» u T.1. [3; 18];

3) umeeTcs pa3IMYHBINA MMOAX0] K PACCMOTPEHUIO COJEPKAHMS KPUMHHATUCTUYECKOW XapaKTePUCTUKH
MPECTYIUICHUH. YUeHble MPOSBIAIOT €IMHO00pa3re B OTHOILIEHUH OTAEIbHBIX BHIOB JIEMEHTOB KPUMHHA-
JUCTUYECKOM XapaKTEPUCTHKH MPECTYIUIEHHH, YIOMHHAs CHOCO0 COBEPIICHHUS MPECTYIUICHHS; MpPEAMET
MIPECTYIIHOTO TIOCATATENbCTBA; OOCTAHOBKY COBEPILEHHUS TPECTYIUICHUS; MEXaHU3M CcleA000pa30BaHuUs;
CBEZICHHUA O JIMYHOCTH TMPECTYMHHKA M TMOTepreBIIero. B OTHOIIEHNH WHBIX 3JIEMEHTOB XapaKTEPHUCTUKU
MHEHHE HE COBNaJaeT. B colepkaHUM KPUMHHAJIMCTHUECKONW XapaKTEPHUCTUKU OTIENBHBIX MPECTYIUICHUH
y4€HBIe-KPUMHUHAJIUCTHI BBIIEISIOT TaKUE JIEMEHTHI, KOTOPBIE HE HMEIOT KPUMHUHAINCTHYECKOTO 3HAYCHMS.
B kauecTBe €€ 311eMEHTOB pacCMaTpUBAIOTCs, HATIPUMED, «CIOCO0 JayM 3aBeIOMO JIOKHBIX MOKa3zaHui» [4],
«MaTtepuanbHBIN yriepo» [5], «IMIHOCTH opranuzatopay» [6] u ap.;

4) HET eMHOTO MHEHHS O KOJHUYECTBE CTPYKTYPHBIX 3JIEMEHTOB KPUMHUHAIMCTUYECKON XapaKTepUCTH-
ku npectyruienuii. O.5. baeB B KpUMUHaIMCTUYECKOW XapaKTEPUCTUKE BBIACIWI BOCEMb 3JIEMEHTOB [7;
230], B.A. I'am3a ynomuHaet cemHanuath nementoB [8; 7], a C.11. KoHoBajOB B X0/1€ AMCCEPTAIIMOHHOTO
HCCIIEIOBaHMS YBEIMYUBACT UX KojuyecTBO 10 neBsiTHanuatu [9; 101]. Bonee nBamuartu msTv 31€MEHTOB
KPUMHHAIMCTHYECKON XapaKTEPUCTUKHU NPECTYIUICHUH MpeyiaraeT K pacCMOTPEHHIO OEI0pycCKUi yueHbIH
B.®. Epmonosuu [10; 152-153].

YKka3aHHbIE W WHBIE HEAOCTATKH KPUMHUHAIUCTUYECKON XapaKTEPUCTHKH MPECTYIUIEHUI CBHUIETENbCT-
BYIOT O €€ TeOpETHIECKO HECOCTOSATENPHOCTH. B TakoMm Bue OHA HE yJOBIETBOPSET 3alPOCHl paOOTHHUKOB,
OCYILIECTBIISIOIINX MPEABAPUTEIBHOE pacciel0BaHuE.

[Ipoananu3upoBaB aBTOPCKHE MOAXOABI K (POPMUPOBAHUIO COACPIKAHMSI KPUMHHAIMCTHYECKON Xapak-
TepucTtuku npectymieHus, P.C. beJIkuH npuimen K BEIBOLY O €€ YaCTUYHOM COOTBETCTBUH MOHSITHIO «KPH-
MuHanmcTuaeckas». CogeprkaHue KPUMHUHAIMCTUYECKON XapaKTEePUCTUKU MPECTYIUICHUS] COCTABIISIOT AaH-
HBIE U3 YTOJIOBHOTO ITPaBa, KPUMUHOJIOTHU ¥ KpUMHUHATHCTHKH [11; 222]. DTa MOJieNb COCTaBICHUS KPUMHU-
HINCTHYECKON XapaKTEPUCTHKH MPECTYIJICHUS CIOKUIIACh Ha TIEpPBOHAYAIBHOM dTare €€ pa3BUTUA U MIPU-
MEHSETCS] B HEM3MEHHOM BH/IE 10 HACTOSIILIETO BPEMEHH.

P.C. benkuH Ha3Bajd KPUMHHAIMCTUYECKYIO XapPAKTEPUCTHUKY WILIIO3HEH, «(HaHTOMOM), HAHOCAIINM
yiiepd Hayke M IpakTHKe 00pwnObI ¢ mpectynHocThio [11; 8, 222]. Psan uccnenoBareieii Takke ykasald Ha
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MpoOIeMbl KPUMHHAITHCTHYECKON XapakTepucThku [12], e€ crmocoOHOCTh UCKaKaTh MPECTYITHYIO JCSTENb-
Hocth [13].

B acmekre Hamiero ucciaeoBaHUs BBI3BIBACT HHTEPEC MHEHUE YUCHBIX, OOpaTHBIIMNX BHUMaHUE Ha He-
00X0UMOCTH BbIJIEJICHUsI HanOoJiee 3HAUMMBIX U CYIIECTBEHHBIX JAJISI paccieOBaHuUsl MIPU3HAKOB MPECTYII-
JICHHS, KOTOPbIe «00pa3yloT JaKOHMYHYIO 3aBeplieHHYyIo cucteMy» [14; 9]. Takyio cuctemy, mo Hamemy
MHEHHIO, COCTABJISIFOT MPU3HAKY MaTepUATBHBIX COCTABISIOMINX (3JIEMEHTOB) MPECTYIUICHUS.

[loHnmaHMe CIIOKHOCTH U HEPa3pelIMMOCTH NMPOOJIeM KPUMHHAINCTHYECKON XapaKTEPUCTUKU MO3BO-
JIUJIO 0CO3HATh HEOOXOAMMOCTH MOKMCKA MHBIX MyTeH AJISl KpUMHHAIUCTHYECKOTO MPECTaBICHUS MPECTYTI-
neHuid. BrickazaHO TpeasioKeHne OCYIIECTBISATh MO3HAHKWE MPECTYIUICHUH, OCHOBBIBAsICh HA BBIJCIICHUH U
KPUMHMHAJINCTHYECKOM aHAJIM3€ COBOKYIHOCTH MaTepHAIbHBIX OOBEKTOB, COCTABIISIOLINX IPECTYIIHYIO CHC-
temy [15; 9]. UccnenoBanue B 1aHHOM HaMpaBiICHUH MO3BOJHIIO Pa3paboTaTh «OCHOBBI KPUMHHAIMCTHYE-
CKOTO YYECHHUS O MaTepUaNbHON CTPYKType MpecTyruieHus» [16].

HoBsrii KOHIIENTYaNBHBIN TOAX0I K KPUMHHATHCTHIECKOMY HCCIIEIOBAHHIIO IPECTYTIICHHA HEe OBLT OJ1-
HO3HAYHO BOCIPHHAT y4yeHbIMH. B.D. EpMonoBuu paccMaTpuBaeT CTpPYyKTYpy HpPECTYIUIEHHSI B KadecTBE
3JIEMEHTa €r0 KPUMUHAINCTUIECKON XapakTepucTuku [17; 42], 9To cCHIKaeT WHHOBAIMOHHBIN KPUMHIHAIH-
CTUYECKHUI moaxod K MOHMMAaHWIO U IMO3HAHUTIO MPECTYIIJICHUSA.

CTpyKTYpHBIMHU 3JeMeHTaMu npecTymieHus: B.®. EpmMonoBuy HazbiBaeT «popMbl OOIIECTBEHHO OTac-
HBIX JedcTBUi (0Oe3melcTBHA), 3a COBEpIIEHHE KOTOPHIX 3aKOHOAATEILCTBOM IPEAYCMOTPEHA YrOJOBHAs
OTBETCTBEHHOCTH; (DOPMEI (BHIIBI) 00BEKTA U MPEIMETa MPECTYIUICHUS; MECTO, OPYIUS U CPENICTBA COBEP-
IIEHHUS U COKPBITHS MPECTYIUIEHU; Ipyrue 3neMenThl npectymieHus» [10; 128]. [Ipu sToM ydeHsIil HEe ak-
HEHTUPYCT BHUMAHUC Ha MAaTCPHUAJIILHBIX COCTABJIAIOIIUX MPECTYITHOTO ACAHMA.

CoBceM HHaue IpeaACTaBJICHBI MAaTCPHUAJIBHBIC COCTABJIAIOIINE MNPCCTYIUICHUA B YUYCHHUH, IMPCIJIOKCH-
HOM A.E. ['yukom. OOIIyt0 THIIOBYIO CTPYKTYpPY HPECTYIDICHHS OOpa3yIOT Takhe IIIEMEHTHI, KaK CYyOBeKT,
COBEpIIAMOIIUI MPECTyIUIeHHEe; 00BEKT MPECTYMHOTO MOCATAaTENbCTBA; CPECTBO COBEPIICHUS MPECTYILIe-
HUS, TIPeIMET MPECTYIMHOTO MOCATaTeIhCTBA U MpeaMeT mpectymieHus [16; 62]. Kpatko paccmorpum 3tn
MaTCpUuaIbHBIC 3JICMCHTHI.

Obcyorcoenue

CBSI3YIOIIMM 3BEHOM U OCHOBHBIM 3JIEMEHTOM JTFO00H MPECTYIMHOW CTPYKTYPBI SBJISETCS YEJIOBEK, TO
€CTb CYOBEKT CcOBepIeHHs TpecTymieHns. OH MOKET OBITh MHOKECTBEHHBIM, €CITH KPUMHHAJIBHOE JESHUE
COBEpIIAETCS B COCTABE TPYIIITHL.

CyOBeKThI COBEPIICHHUS PECTYIUICHUN OTIMYAOTCS CeNU(DUISCKUMH M 3HAYMMBIMU JIJTs1 PACCIIeOBa-
HUs Tpu3HaKamu. Hampumep, 1ist CyOBEKTOB COBEPINCHUST KOPPYIIIHOHHBIX MPECTYIUICHHH (JIO0JKHOCTHBIX
JIMIT) XapaKTEPHBI CIETYIONIME YEPThI: MMEIOT BO3MOXHOCTH OCYIIECTBIIATh MPECTYITHYIO IEATEIHLHOCTh B
XO0JI€ BBITMOJHEHHS CBOMX JOJDKHOCTHBIX (DYHKIIMi,; HaJIEeJICHBI CIEIHAILHBIMUA JOJDKHOCTHBIMH TTOJTHOMO-
gusimu [18; 186].

[To3HaHue CyOBEKTa MpPEAINOoaraeT BBISBICHUE €r0 JIMYHOCTHBIX KauyeCTB W CBOMCTB, OJJHOBPEMEHHO
YUYHUTBIBas CHENUPHUKY 00BEKTa MPECTYITHOTO MOCATaTeNIbCTBA. Pe3y/IbTATHBHOCT PACCICIOBAHUS MTPECTYII-
JICHWH HaXOIUTCS B MPSIMOM 3aBHCHMOCTH OT CBOEBPEMEHHOT0 COOpa M PaIlMOHAIBHOTO MCITOIB30BAHUS HH-
dbopmanu 0 TPECTYMHON MeATeNbHOCTH CyObekTa. OOIUM, YTO C KPUMHHATIMCTHUCCKOW TOUYKH 3PEHHUS
00beIUHSET JTI000T0 CyOhEeKTa COBEPILICHHS MPECTYIUICHUS, SIBISETCS TO, YTO OH OJIHOBPEMEHHO BBICTYMAET
B KayeCcTBe DIIEMEHTA, KOTOPHIH OCTABJISAET CIEABl B OKPYXKAIOIIEH cpelle M BOCIIPUHMMAET Ha ceOe CIIeIbl
HHBIX DJIEMEHTOB MTPECTYITHON CHCTEMBI.

AHanmu3upyst MONyYCHHYIO HHPOPMALIHIO 0 CYOBEKTE COBEPIICHHOTO MPECTYITHOTO ACSHHsI, HE0OXOIU-
MO YYHTBIBATH OOIIME JaHHBIE O HEM, COAEPIKAIINECS B KPUMUHATHCTHIECKOW XapaKTEPUCTHUKE MTPECTYILIE-
HUS KOHKPETHOTO BHA, TO €CTh M3y4as B XOJ€ MPAKTHUECKON JEATETLHOCTH DJIEMEHTHI MaTepHalbHON
CTPYKTYPBI MPECTYIUICHHUS, HY)KHO HCIIOJIb30BaTh O0OOIECHHBIC CBEJICHHUS O HUX W3 KPUMHUHATUCTUYCCKOM
XapaKTePUCTUKU. AKIICHTHPYETCS BHUMAaHHE HAa TEX CBEACHHUAX, KOTOPbIE HUMEIOT KPUMHHAIACTHYECKOE
3HaYeHue. DT CBEICHHMS, [T0 HAIlleMy MHEHHMIO, [IEIeCO00Pa3HO UCIOIb30BaTh B MPOIECCE N3YUECHUH MHBIX
MaTepHATBHBIX COCTABISIONIUX MPECTYITHOW CTPYKTYphl. Takoi moaxoa onpaBaaH W B OTHOIICHUH APYTHX
MaTepHATbHBIX 3JICMEHTOB TPECTYIICHHUS.

OOBEKT MPECTYITHOTO MOCATATENBCTBA HHAYE PACCMATPHUBAETCS B YUEHHH O MaTepHAIBHON CTPYKTYpe
MPECTYIUIEHHS], CYIIECTBEHHO OTINYAsACH OT aHAJOTMYHOTO YTOJIOBHO-TIPABOBOTO TIOHATHS M, COOTBETCTBEH-
HO, 3JICMEHTa COCTaBa MPECTYIJICHUSA. B YronoBHOM mpaBe OOBEKT MPECTYIUICHUS (MPECTYIMHOTO TMOCsTa-
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TENbCTBA) SIBIISIETCS a0CTPAKTHBIM MOHATHEM, B Ka4eCTBE KOTOPOTO BBHICTYNAIOT pa3iMyHbIE OOIIECTBEHHBIC
OoTHOUICHUs. B MarepuaspHON CTpYKType MpecTyIUIEHUs] OOBEKT IOCsIraTeabCcTBa IpeAcTaBiIseT co0oi Ma-
TEPUANBbHYIO CUCTEMY, Ha KOTOPYIO HallpaBJIeHbI IPECTYIIHbIE IEHCTBUS CyOBEKTa.

[lepedens MaTepHadbHBIX OOBEKTOB MOCSATATENBCTBA TOCTATOYHO MIMPOK. B TakoM kauecTBe paccMart-
pHUBaeTCs 4eJI0BeK (IPUYMHEHHE TEJIECHBIX MOBPEXXICHUN, U3HACUIOBAHHUE U IIp.), UMYILLIECTBO U UHbBIEC ICH-
HOCTH (TIOJUKOT W 1p.), )KWJIbe W HHBIE OOBEKTHI COOCTBEHHOCTH (MOIICHHHYECTBO M AP.), HMPCIIPHUATHI
(peiinepckuii 3axBar) U T.1.

JlaHHBIN 37€MEHT OT WHBIX COCTABIISIOIIMX MPECTYIHONW CTPYKTYPbI OTIAMYAETCS TEM, YTO eMy B OOJb-
LIMHCTBE CJIy4aeB HEMOCPEACTBEHHO NpHuMHsAeTcs Bped. CyObeKT AesHUs] 3aKOHOMEPHO OCTaBIIsIET Ha HEM
clenpl CBOEH IMpecTynHOU AestenbHOCcTU. HanmpuMep, MOBpexIaeT BXOAHYIO IBEPh NPU KBAPTUPHOU Kpaxke
CO B3JIOMOM, YHHUYTOXAET Yy>KOW aBTOMOOWIIb IyTeM €ro IMojkora u T.A. B mpuBeAeHHBIX mpuMepax KBap-
THUPa 1 aBTOMOOMJIb SIBJISIFOTCSI OOBEKTaMU IOCSTaTeIbCTBA C MO3ULUM YUEHHUS O MaTepPHAJIbHOM CTPYKType
MPECTYIUICHHS.

CpencTBa coBepIICHUs PECTYIIICHNS, KaK MOHATHE YUCHUSI O MaTEPUAIBHON CTPYKTYpE, OXBATHIBAIOT
BCE TIPEAMETHI U SBJICHHUS MaTepPHaIbHOTO MUPA, KOTOPBIE MCIIOIB30BaHBI CyOBEKTOM Il BO3ACHCTBUS Ha
00BEKT IMOCATATENbCTBA MO0 TEM WM MHBIM CIIOCOOOM CBSI3aHBI C HUM B IPOILIECCE COBEPIICHUS] KPUMU-
HAJILHOTO JiesiHUA. [IaHHBIN 37€eMEHT B CTPYKTYpE MpecTyIUIeHUs] 00ecrieuyrBaeT JOCTIKEHHE ero pe3yibTa-
Ta, TO ecTh Lenu cyobekTa. [lepedeHs BO3MOXKHBIX CPEJICTB COBEPIICHHUS MPECTYIUICEHUI He orpaHuueH. Mx
MBI pa3JIeIu Ha CIIeAyIoNIie TPYIsL: «1) opyaus (TOmop, IoM, KUPIUY | 1p.); 2) OpyXHue (IMMCTOJET, Py-
XbE€, PEBOJIbBEP, IITHIK-HOXK H JIp.); 3) TPAHCIIOPTHBIE U MHBIC TEXHUIECKUE CPEACTBA, MEXAHU3MBI (aBTOMO-
Ouib, MOTOLIMKII, OeH30MmMIa U JIp.); 4) AOKYMEHTHI (OpraHM3aloOHHbBIEe, PaclopsANTeNbHbIE, HHPOpPMAIIH-
OHHO-CITPaBOYHBIE U ZIp.); 5) BemecTBa (ICUXOTPOMHEIE, B3PhIBUATHIE, JIEKAPCTBEHHBIE U JIp.); 6) )KHBOTHBIE
(cobaxu, 00e3bsIHBI, 3MeU | Ap.); 7) MPEANpUATHs, yupekaeHus, GupMbl (JpDKenpeanpusatie, odduopHas
¢dupma u n1p.); 8) naGOopManKs U ee MaTepUATbHBIE HOCHTENHU (BepOaIbHO BBIPaKEHHBIE U BOCIIPUHSTHIC a/l-
pecaTtoM IeCTPYKTUBHBIE CBEICHUS U [p.); 9) KOMITBIOTEpHAs TEXHUKA M TPOrpaMMHOE oOecriedeHue (KoM-
MBIOTEp, HeTOYK, BpeJOHOCHAs porpamMma u ap.)» [19; 29].

B y4yeHuu o mMarepuanbHON CTPYKType NPECTYIUICHHUS «IIPEAMET MPECTYIMHOIO MOCATaTeIbCTBaY Mpel-
CTaBJICH B KaY€CTBE MaTepHAIIbLHOIO 00BEKTa, ONPENEINIAIONIETO eb NPECTYINICHH. 3a4acTyio LUebIo Jes-
HUS SIBJISIETCS 3aBJaJIeHHE STHM MpeaMeToM. [IpeMeToM mocsraTesibcTBa SBISIOTCS MaTepralbHbIe IIeHHO-
CTH, IEHE)KHBIE CPEJICTBA, B TOM YHCIIE U KPUIITOBAIIOTA JIFOOOTO BHJIA, TOKyMeHTHI 1 1p. [20; 146]. B kaue-
CTBE TAKOTO DJIEMEHTa MPECTYIUICHHUsI MOTYT OBITh 3allpelIeHHbIE B TPaXIaHCKOM 000pOTE BEIllM U BEIIecT-
Ba: XOJOAHOE M OTHECTPEIbHOE OpY)KHE, OOCTIPUIIACh], B3phIBYATHIEC U SIIOBUTHIEC BELIECTBA, HAPKOTUIECKUE
CpeACTBa, MPEKypcopsl U Jp. Pa3Butre nHMOPMALMOHHBIX TEXHOJIOTUH MOBIEKIIO 32 COOOH MOSIBICHHE HO-
BOTO TMpEIMeTa MPECTYITHOTO MOCATAaTENbCTBA — KOMIIBIOTEPHOW MHPOPMAILIUK. JTOT 3JIEMEHT B MPECTYII-
HOW CTPYKType Take MMeeT MaTepHalbHbIi Xapakrep. JlaHHbBII Te3uc paHee apryMEHTHUPOBAH aBTOPOM
[21].

B oTimuune ot Teopuun yrojoBHOTO IpaBa, yu€HHE O MaTEpPUAIbHON CTPYKTYpe NPECTYIUICHUS pa3inda-
€T MOHATHSI «IIPEIMET MPECTYITHOTO MOCATATENbCTBAY U «IIPEAMET NPECTYILICHUS.

Hanu4une npeaMera npecTyIjieHUs! B €r0 CTPYKTYpe crielupruHO. Bo-nepBbIX, 3TOT 3JIEMEHT MPecTyI-
HOW CTPYKTYpHI HE ONpeelisieT LENeBYI0 HalpaBICHHOCTh KPUMHMHAJIBHOTO JesiHus. Bo-BTOpBHIX, OH He
BIMsIET Ha (POPMHUPOBAHUE yMbICIIA HA 3aBJIaJICHUE MPEIMETOM, TaK KaK CyOBEeKT JesIHUS yXKe BiageeT uM. B-
TPEThUX, €T0 HAIMYME Y CYOBEKTa BIEUET JUI HEro yrojOBHYIO OTBETCTBEHHOCTh. B-4eTBEpPTHIX, HAIMYNE
3TOTO BJIEMEHTa B CTPYKTYPE OMNpEETCHHBIX BUJIOB MPECTYIUICHHH 00s3aTENbHO, YTO YKa3bIBaeT Ha Tpe-
CTYHHOCTD JAESHUS U BIUSET HA €0 YTOJIOBHO-TIPABOBYIO KBAJIH(PHUKALIUIO.

B kxagectBe mpumepa MOXKHO paccMOTpeTh 4. 2 cT. 295 YronoBHoro xonekca PecryOnmku benapych
«He3akoHHbIE JEWCTBHUS B OTHOIICHWH OTHECTPEIHHOTO OPYXKUS, OOENPUIACOB M B3PHIBUATHIX BEIIECTBY
(manee — YK) [22]. B yka3zaHHOM YacTH CTaThbH NPEIYCMOTPEHBI Pa3JIMYHbBIC CIIOCOOBI HE3aKOHHBIX JEHCT-
BUH, B TOM YHCIIe M3TOTOBJICHUE, NMPHOOpETEeHNe, XpaHeHHe, MePeBO3Ka, MEPECchUIKa WM HOICHHE OTHE-
CTPEJIFHOTO OpYXKUSl (KPOME OXOTHHYBEr0 OTHECTPEIBHOTO TIJIaJKOCTBOJILHOIO OpPYKHUS), OOEmpHIacoB
(xpome OOEnpUIACOB K OXOTHHYHEMY OTHECTPEILHOMY TJIQJKOCTBOJIBHOMY OpPYXKHIO), B3pPHIBUATHIX Be-
IIECTB, B3PBIBHBIX yCTpoicTB. CyOBEKT COBEPIIAET OJHO MIIM HECKOJBKO TEPEUUCIICHHBIX JICHCTBUIA B CO0-
CTBEHHBIX MHTEpECax, SIBISACH BIaelIbLIEM 3alpeIICHHBIX B IpakaaHCKOM o0opoTe Bemei. Hanpumep, nu-
1[0, Y KOTOPOTo MpHU 3aepKaHuu OyAeT OOHAapY:KEHO OTHECTPENBbHOE OpYXKHe, MPUBICKACTCA K YrOJIOBHON
OTBETCTBEHHOCTH IO yKa3aHHOM cTarbe YK 3a HE3aKOHHOE HOIICHHE OTHECTPEJIBHOTO OpPYXHs, KOTOpOE B
MPECTYMHOHN CTPYKType BBIMOJHsIET (PYHKIHUIO MpeaMeTa npecTymienus. Hamuuue y cyObeKTa mo MecTy ero
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KHUTEIBCTBA OTHECTPEILHOTO OPYKHS, SBISIOMIETOCS NPEAMETOM NPECTYIJICHHUS, BICUET Il HETO yrojoB-
HYIO OTBETCTBEHHOCTbH, BHE 3aBUCHMOCTH SBJISIETCS JH OH €ro coOcTBeHHHKOM. CiemyeT 3aMeTuTh, 4TO B
IPYTHX CUTYalUsX OTHECTPEILHOE OPY’KHE MOXKET SBJIATHCS MPEIMETOM IPECTYITHOTO MOCSTaTeNIbCTBA, Ha-
mpuUMep, B MOMEHT pealr3aliii YMBICIIA CyObeKTa Ha ero XUIleHHe JTU00 CPeCTBOM COBEPIICHHUS MIPECTYTI-
JISHUS TIPU €T0 NCTIONB30BaHuH i youiicTsa (cT. 139 YK).

Beinenenne B mpecTymHOM CTpPYKType €€ MaTepHalbHBIX COCTABILIONIMX HE SBISAETCS CaMOIEIBIO.
OnenuBas UX 3HAUYEHHUE, paHee Mbl YKa3alHd Ha 00s3aTeIbHOCTh KPUMUHAIMCTUIECKOTO OMMCAHUS OTpaka-
TENBHBIX BO3MOXXHOCTEH Ka)KIOT0 DJIEMEHTAa U MX CBS3€i ¢ MHBIMH MaTepHaJbHBIMU 3JIEMEHTaMHU MPECTYTI-
HOHM CTPYKTYpBI, TO €CTh HEOOXOIMMa KPUMHHAIMCTHYECKAs! XapaKTEPUCTHUKA BBISBICHHBIX JIEMEHTOB Ma-
TEepUANBHON CTPYKTYpPHI IpecTymiienus aanHoro suaa [20; 145].

PaccMoTpeHHBIE y4eHHS O KPUMUHAJIHCTHYECKOH XapaKTEPUCTUKE W MaTepPHAIBHOIN CTPYKType Tpe-
CTYIUICHHS SIBJIAIOTCS ONpPEAETICHHBIMU CIIOCOOaMHU €ro MOHMMaHHsS W TPakTOBKA. OHU BOCIPUHHMAIOTCS
YUEHBIMH KaK CaMOCTOSITEJIbHbIC KOHIENTYaJlbHbIE OCHOBBI KPUMUHAJIUCTUYECKOTO MO3HAHUS IMPECTYIUIe-
. OgHako TpeOyercsl UX JajibHeiIee pa3BUTHE W COBEPIICHCTBOBAHME, KaK MBI CYHTaeM, B COYCTAHUH
JPYT C JPYTOM.

C mpakTUYecKo# TOUKU 3peHus OJIy4YeHHAas B X0JIe pacciieoBaHusl HHPpOpMaIHs O MaTepHaNIbHBIX CO-
CTaBIISIIOMINX TPECTYITHOTO JESTHUS CIY)KHT OCHOBOW JUIS BBISBICHUS HEM3BECTHBIX WIIM IO3HAHUS MEHEe
M3BECTHBIX CTPYKTYPHBIX 3JIeMEHTaX. JlaHHBIE O CTPYKTYPHBIX 3JIEMEHTaX KPHUMHHAINCTUYECKON XapakTe-
PUCTUKHU MPECTYIJICHUH pean3yIoTCsl B PAKTHUECKON NEATSIBHOCTH MO PacCleIOBaHUIO B KaueCTBE OpH-
SHTHUpYIOIIeH nHPOPMALIUK M MOTYT OBITh HCIIOJIB30BAHBI IS BBIIBI)KEHHS BEPCHIL.

[ToHATHS «KPUMHHAIUCTUYECKAs XapaKTEPUCTHKA MPECTYIUICHUS) U «MaTepHallbHas CTPYKTypa Ipe-
CTYIUICHHS» MOKHO PACCMOTPETDH B aCMEKTE MPOOJIEMBI COOTHOLICHHUS (PUIIOCOPCKIX KaTETOPHid «popMar H
«conepxanuey. CuntaeM, YTO MaTE€pHUaNbHBIC DJIEMEHTHI CTPYKTYpPBI MPECTYMHOTO JESHHS CIeqyeT pac-
CMaTpHUBAaTh B KadecTBe ero Gopmbl. KpuMuHamicTiHyeckas XapakTepUCTUKa MPU3BaHA PACKPHITH COJEpIKa-
HHE JIEMEHTOB oOpa3yromux (opmy. OAWH U TOT K€ JIEMEHT, HaupuMep, 00BEKT MPECTYIHOrO MocsTa-
TENbCTBA, COCTABIAIONINN (OPMY MPECTYIUICHUH, MOXKET UMETh Pa3IMYHYIO XapaKTEPUCTHKY, PAaCKpPBIBaO-
HIyro ero cojepkanue. [Ipu aHanm3e mpecTyIUIEHHS 3TO MO3BOJSIET PAacCMaTPHBATH €0 MaTEePUABHYIO
CTPYKTYPY ¥ KPHMHUHAINCTHYECKYIO XapaKTEPUCTUKY B HEpa3phIBHOM eMHCTBE. Takoil moaxon K ux MoHU-
MaHHIO MOXET CIY)KUTh YCJIOBUEM OOECTIEUEeHUS MPAKTUUECKOW pe3yIbTaTUBHOCTH JIAHHBIX HAYYHBIX KaTe-
ropuid. FIx codeTanune mo3BossieT TOBOPUTH O KAYECTBEHHO HOBOM MOHITHN — KPUMHHAIMCTHYECKON Xapak-
TEPUCTHKE MaTEePUATIBHON CTPYKTYPHI IPECTYILICHUSL.

KpuMuHanucTryeckass XapakTeprCTHKa MaTEepUANTbHONW CTPYKTYPHI MPECTYIUIEHUS] — 3TO ero MHQop-
MAaIMOHHO-TEOPETUIECKasi MOJIEeIb, Oa3upyromasics Ha COBOKYITHOCTH CBEJCHHUH O MaTepHaJbHBIX 3JIEMEH-
Tax MPECTYIUICHUS, 3HaHHE O KOTOPBIX B YCIOBHAX KOHKPETHOW CIICICTBEHHOH CHTYyaIlMd OIpeAeiseT Ha-
NpaBJICHUE U COJCP)KAaHHUE MPAKTHYECKOW JIESTEIBHOCTH, CHCTEMY TAKTUYECKHX CPEJICTB, IPUEMOB U METO-
JIOB BBISIBJICHUSI, pAcCIIeJOBAaHMsSI U TIPEyTIPEIKACHUS TPECTYIUICHHH.

Bw1600b1

Ha ocHOBaHMHM U3JI0KEHHOTO MaTeprana /i 00CYKICHHUS MPEIararoTCs CIIETYOIIUE BEIBOIBI:

1. KpuMunanucTuueckas XapakTepUCTHKA IPECTYIICHUH, KaK pe3y/IbTaT aHajau3a U 0000IICHHS MpaK-
TUKH PacCeIOBaHUs YTOJIOBHBIX JI€] ONPEICIICHHOIO BUA WM IPYIIbI MPECTYIUICHUH, MPEACTABIsSET CO-
0oli abCTpaKTHOE MOHSTHE.

2. OOBEKTHBHON PEaJIbHOCTBIO COBEPIICHHOI'O KPUMHHAIBHOTO JICSHUS SIBIIIETCS €ro MaTepuajbHas
CTPYKTYpa, 3JIEMEHThI KOTOPOH 00pa3ytoT BHYTPEHHEE CTPOCHHE MTPECTYIMHON CUCTEMBI.

3. Mexy MaTepraibHBIMU DIIEMEHTAMH MPECTYIUICHUSI UMEIOTCS CBSI3U (DYHKITMOHAIBHOTO XapaKTepa,
YTO TIOJTBEPIKAACTCS CIICAAMH, BBISBIIEMBIMH B XOJI€ €r0 PACCIICIOBAHMS.

4. KpuMuHaIMCTHYECKAsT XapaKTEPUCTHKA COIACPHKHUT CBEIACHHS O 3HAUYUMBIX JJIs PacCieI0BaHMs Ipe-
CTYIUICHHUS DIIEMEHTax 0e3 yKa3aHus Ha B3aUMOCBS3b MEX1y HUMH.

5. MarepuanbpHas CTPYKTypa MPECTYILUICHUS B COYETAHUU C KPUMHHAIUCTHUYECKOW XapaKTEPUCTHKOM
€ro JJIEMEHTOB JlaeT HamOoJiee IMOJIHOE TpEJICTaBlieHne 00 WHPOPMAIMOHHONH MOJENH KOHKPETHOTO Tpe-
CTYITHOTO JCSTHMS.

6. MccnenoBanue MaTepUalIbHBIX 3JIEMEHTOB CTPYKTYPBI IPECTYIUICHHUS OIIPEIeisieT 1IeJICBYI0 HalpaB-
JICHHOCTh ¥ 00€CIIeYHBACT JOCTIKEHUE PE3YIITATOB CIIEICTBEHHON JICATCIbHOCTH.

7. 3HaHUS O MaTepUATBLHON CTPYKTYpe M KPUMHUHAIMCTUIECKOW XapaKTePUCTUKE MPECTYIUICHUS B PaB-
HOM CTETNeHU JIOJKHBI OBITh UCIIONB30BaHbI TPH (DOPMUPOBAHUU METOMK PACCIICAOBAHUS PECTYIUICHUH, TO
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€CTh DJICMEHThI MAaTCPUAILHOW CTPYKTYPBI NPECTYIJICHHIA HEOOXOJMMO pacCMaTpHBAaTh B HEPa3phIBHOM
€JIMHCTBE C UX KPUMHUHAIUCTUYECKON XapaKTEPUCTUKOM.
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KbpuiMbICTBI TEprey aaicTepi: Kasipri skaraaiibl,
KYPY MaceJiesiepi :dHe KeTUIipy OarbITTaphl

KpuIMBICTapapl aniplH ajla Teprey CaThICBIH 9JiCTEMENiK KaMTaMachl3 €Ty Macelsieci KapacTBIPBUIFaH.
KpuiMbICcTapIBIH KPUMHHATUCTHKAJIBIK CUIIATTaMaJapbIHBIH Oenriii Oip mpobieMainblk acHeKTiiepiHe Hazap
aynapbUIafibl, OJapAblH OJaH opi JaMybl ©3iH-e31 JKeTUIAipyre bIKman ernedai. KeiiMbicTapabiH
KPUMMHAIMCTUKANIBIK OeNrijiepiHe HeTi3[eNreH Kas3ipri Teprey omicTeMelnepi OChl FBUIBIMH KaTETOPUSTHBIH
JKEeTUINIpiIMeyiHe OalmaHBICTBI yaKbIT TajlaOblHA cail KenMmelai. ABTOPABIH MiKipiHIIE, XKeKe KBUIMBICTHI
Teprey oIiCTepiH KaJbINTACTHIPY YIIIH oyeli Ke3 KeNTreH KBbUIMBICTHIK OpEKeTTiH KYPBUIBIMBIH KYPaHTHIH
MaTepHaIIBIK JIEMEHTTEpAl aNAblH-ala aHBIKTay, COJaH KeWiH cumarrama Oepy KaxeT. Bys Tocinm jkeke
Teprey oIiCTEeMECiH a3ipiiey MaKcaThIHOa KOJAAHBUIATHIH KBUIMBICTBIH AaKIapaTTHIK-TEOPHSIBIK MOJETiH
OOBEKTHBTI KypyFa BIKman eTeni. benrimi Oip >KUBIHTBHIFBI TEprefeTiH OpeKeTTiH KYPHUIBIMBIH KYpaHTHIH
KBIIMBICTAPABIH MaTepHAIIBIK KYPBUIBIMBIHBIH JKaJIIBI 3JEMEHTTEpl aTaibll, KbICKaIla TypAe KepceTiemi.
Omap Typaibl MOIIMETTEP KbUIMBICTAPBI TEPreyAl SicTeMENiK KaMTaMachl3 eTy i )KeTULAIpY YIIiH, COHaan-
aK KBUIMBICTBIK iCTEpAl Tepreyaeri KbI3METTI OHTalaHAbIpyFa Heri3 Oona amamel. ABTOP KbUIMBICTapFa
KPHUMUHAJICTUKAIBIK CHUIaTTaMa OepylneH 0ac TapTy OpBIHCBHI3 JETeH IMiKiple, Oipak OHBI KBUIMBICTHIH
MaTePHANIBIK KYPBUIBIMBI TYPajbl KAIBIITACKAH FBUIBIMU LTIM HETi3iHIE TYpPJICHAIPY KaXeT Jen CaHalmbl.
KbUIMBICTBIH MaTepHanpblK KYPbUIBIMBIHBIH JIEMEHTTEPIH OJapIblH KPUMHHAIMCTHKAIBIK OeiriiepiMeH
aXpIpamMac OIpiiKTe KapacTHIPy Typajbl YCHIHBIC €HTi3unmi. ByHmail Tocim KBIIMBICTHIH MaTepHAIABIK,
KYPBUIBIMBIHBIH KPUMHHAIUCTHKAIBIK CHUIIATTAMachl JEreH Camajbl )KaHa YFBIM Typajbl aiTyFa MYMKIHIIK
Oepeni. KpUIMBICTBIH aKmapaTTHIK-TEOPHSUIBIK YIITiCiH OUIIipe OTHIPHIN, OHBIH MaTePHANIBIK KYPBUIBIMBIH
OOBEKTUBTI HETi3[e KPUMHHAIMCTHUKANBIK CHIIATTay KBUIMBICTHIK OPEKETTEpIi TepreydiH j>KaHa OodiCTepiH
JKacayra oHE KOJIJaHbBICTaFbl 9iCTEP/i )KETUIAIPYTe BIKIA eTe/i.

Kinm ce30ep: KpUMHHAINCTHKA, KBUIMBIC, Teprey, Teprey oAicTeMeci, KpUMHMHAIMCTUKAIBIK CHIATTaMa,
KBIIMBICTBIH MaTE€PUAIABIK KYPBUIBIMEL.

A.M. Khlus

Methods of investigation of crime: current state, problems
of construction and direction of improvement

The article considers the problem of methodological support for the preliminary investigation stage of crimes.
Attention is focused on individual problematic aspects of the forensic characteristics of crimes, the further
development of which does not contribute to self-improvement. Modern investigation methods based on the
forensic characteristics of crimes do not meet the needs of the time due to the imperfection of this scientific
category. According to the author, the formation of private methods of investigating crimes should be preced-
ed by the initial identification and then characterization (description) of the material elements that make up
the structure of any criminal act. Such an approach contributes to the objective construction of an infor-
mation-theoretical model of a crime used for the purposes of developing a private investigation methodology.
The general elements of the material structure of crimes are named and briefly presented, a certain combina-
tion of which makes up the structure of the act under investigation. Information about them can serve as a ba-
sis for improving the methodological support for investigating crimes, as well as optimizing the activities of
investigating criminal cases. The author is of the opinion that it is inappropriate to abandon the forensic char-
acteristics of crimes, but considers it necessary to transform it on the basis of the formed doctrine of the mate-
rial structure of a crime. A proposal has been made to consider the elements of the material structure of
crimes in an inseparable unity with their forensic characteristics. This approach allows us to speak of a quali-
tatively new concept: the forensic characteristics of the material structure of a crime. As an information-
theoretical model of a crime, the forensic characteristics of its material structure on an objective basis will
contribute to the development of new and improvement of existing methods of investigating criminal acts.

Keywords: criminalistics, crime, investigation, investigation methods, forensic characteristics, material struc-
ture of crime.
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Yro/10BHO-TIPABOBOE 3HAYEHHE TEPMUHOB «0e33a 1M THBII
U «3aBHCHMbI OT BHHOBHOI'0»

Ilenpro HampcaHMs JaHHOM CTATBU SIBISIETCS aHAIM3 YrOJOBHO-TIPABOBOTO 3HAYCHUSI TEPMUHOB «O€33aIlInT-
HBI» U «3aBHCHMBIH OT BUHOBHOTO» B YTOJIOBHOM 3aKOHOAaTenbcTBe Pecmybmuku Ka3axcraH, BBIIBICHHE
npo6sieM UX MPaBONMPHMEHEHMS U Pa3paboTKa MPeUIoKEHUH 0 COBEPIICHCTBOBAHHUIO JEHCTBYIOMIETO 3aK0-
HOZATENbCTBAa. ABTOPOM JaH 0030p HEOAHO3HAYHOMY TOJIKOBAHHMIO TEPMHHOB, KOTOPBIE HCIIOJIB30BAaHBI B
TEKCTax JIEHCTBYIOMIEr0 YrOJIOBHOTO 3aKOHOAATENbCTBA. B X0e HammcaHus CTaThH IPOBEICH CPaBHUTENb-
HBI aHaJIM3 TEPMUHOB «0€33aIlUTHBII» U «OECIIOMOIIHEINY, BBISBICHEI TPOOJIEMEI ITPU ONPEIeNICHUH TTOH -
THUSI «3aBUCHMOCTH OT BHHOBHOTO». Pe3ynbTaThl Hccie0BaHus I0Ka3anu HeoOX0JUMOCTh OoJiee YeTKOTo 3a-
KOHOJIATENIFHOTO OIIPE/ICNICHUS] TEPMHHOB «0e33alIUTHEINY U «3aBUCUMBIH OT BHHOBHOTO» JUISl 00eCIeYeHH s
€IMHOO0Pa3HOTO HPMMEHEHHs] YTOJOBHOTO 3aKOHA ¥ 3alUTHl MOTEPIEBIINX. ABTOPOM INPEIJIOKEHBI KOH-
KpETHbIE PEKOMEH/AINH 10 yTOYHEHUIO 3aKOHOAATEIbHBIX HOPM M COBEPIICHCTBOBAHMIO NIPAaBOIPHUMEHH-
TEJIbHOMN MPAKTUKU.

Knrouesvie cnosa: MaloleTHNAN, OCCIIOMOIIHBIN, 0€33alUTHBIA, JUI0, 3aBUCUMOE OT BUHOBHOTO, MCIIOJIb30-
BaHME MaTEpUATLHOMN WM HHOHM 3aBUCHMOCTH, UCTIOIB30BAHUE 3aBUCHMOTO TIOJI0KEHHS.

Beeoenue

[IpoBoMMast B cTpaHe mpaBoBasi peopma MOBJIEKIIA TPUHATHE OOJBIIOr0 KOJIMYEeCTBAa 3aKOHOB U HC-
TIOJIb30BaHUE FOPUINYECKN 3HAYUMBIX TEPMHUHOB, B TOM YHCJIE B c(hepe YTOJIOBHOTO 3aKOHO/IaTENbCTRA.

[TpumeuaTensHO, YTO BCE BpeMeHa 3aKOHOJIATE)Ib M HAYYHOE COOOIIECTBO YACISUIN MOBBIIICHHOE BHU-
MaHUE U MPUAABAIN 0CO00€ 3HAUCHHE TEPMHUHOJOrMM 3akoHa. «[lo cTeneHu pa3paOOTaHHOCTH IOpHUINYE-
CKO# TEPMHUHOIJIOTHU MOXXHO CYIUTh 00 YPOBHE IOPUANYECKON KYJIbTYPBI M OTHOIICHHUS K 3aKOHY B CTpaHE.
JIMHrBUCTHYECKUE UCCIIe0BaHus, 1o MHeHHI0O M.B. KocTpoBoii, B 00acTu s3bIka 3aKOHA B IIEJIOM H B Ce-
pe IOPUINYECKONH TEPMUHOJIOTHH HEOOXOIMMBI, U OHU JOJDKHBI ObITh HAIPaBJICHbI HA PEIICHHUE MPaKTHYC-
CKHX 3a]1a4, BOSHUKAIOLIUX B MPOLECCE 3aKOHOAATENBHOU nesrenbHocTy [1; 77].

HecMoTpst Ha 3HAUMTENBHBINA POTPECC B PA3BUTHH YTOJIOBHOTO 3aKOHOJATEILCTBA, PSAJl TEPMHUHOB TI0-
MpEKHEMY BBI3BIBACT 3aTPYJHEHHS B IPABONPUMEHUTEIHHOW TpakTuke. OTCYTCTBHE YETKOTO 3aKOHOJIa-
TEILHOTO OIpENeNiCHUs U HEOJHO3HAYHAsl TPAKTOBKA TAKWX MOHSTHA B HAYYHOW JHTEpaType MPUBOIAT K
Pa3IMYHBIM TOJIKOBAHHSM B Cy/IeOHOH MPAKTHKE, YTO, B CBOIO OYEPE/b, MOXKET MOBIUATH HA MPABUIHHOCTD
KBATU(HUKAIMKA YTOJOBHBIX TPABOHAPYIICHWNA W HAa3HAYCHHE CIPABEIIMBOTO HakaszaHws. HeompeaemeH-
HOCTh B IIOHHMMAaHHUH HE TOJBKO 3aTPYAHSIET pabOTy MPaBOOXPAHUTEIBLHEIX OPTAaHOB, HO U MOXKET TIPHBOIUTE
K HApYIICHUIO NPaB MOTEPIICBIINX.

Lens uccnenoBanuss — aHaIU3 YrOJOBHO-TIPABOBOTO 3HAYCHHS TEPMUHOB «O€33aIlUTHBIN U «3aBUCH-
MBIH OT BUHOBHOTO» B YT'OJIOBHOM 3aKOHOaTenbCcTBe PecyOnmku KazaxcTan, BeIABIICHHE TPOOIEM X TIpa-
BOIPUMEHEHUS U Pa3padoTKa MPEI0KESHHUN TI0 COBEPIIICHCTBOBAHHIO JICHCTBYIONIETO 3aKOHOIATEIbCTBA.

Memoovr u mamepuans

[Ipn HanmycaHWM CTAThU UCIONH30BAH JOKTPUHAIBHBIM MOHHUTOPHHT, KOTOPBHIA BKIIIOUAeT B ceOs cuc-
TeMaTHYEeCKHA 0030p NEHCTBYIOMIETO YTOJOBHOTO 3aKOHOJIATENbCTBA. V3ydas TEKCTHI cTaTel yrojloBHOTO
kozxekca PecriyOnuku Kazaxcran, ObUTH BBISIBIEHBI HECOOTBETCTBHSI, KOTOPBIE CO3Jal0T OCHOBY JUIA MOCHE-
JYIOLIEro aHaInu3a.
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YronoBHO-NpaBoBoOe 3HAYEHNE TEPMUHOB. ..

Hcnonb30BaHbl TaKue METOMBI, KAK aHAIH3 JIMTEPATYPhl U HAYYHBIX MCCIICIOBAHUIA, BEIPAXKCHHBIC B 00-
30pe CYIIECTBYIOIINX 3HAHUHA U OTBITA B 00JACTH TAPMOHU3AIUH IOPUINIECKON TEPMUHOIOTHH U ayTEHTHY-
HOCTH TEKCTOB 3aKOHOB. AHAaJIHM3 JUTEPATYPHl MMO3BOJIMI ONMPEAETUTh dPPEKTUBHBIEC MOAXOIBI, METOAHUKH,
KOTOPBIC MOXKHO aJIJalITUPOBATh U MPUMEHUTH B Pa3pabOTKE U3MECHEHHH U JIOTIOJIHEHUH B ICHCTBYIOIEE YIo-
JIOBHOE 3aKOHOJATEIHCTRO.

[IpumeneH MeTox cpaBHHUTENBHOTO aHanm3a. OH MMO3BONIMII CPABHUTH JCUCTBYIOIIEE YTOJIOBHOE U YTO-
JIOBHO-TIPOLIECCYAIHOE 3aKOHOJATEIbCTBO, IOMOT B PEUICHUH MPoOIeM HECOrJIaCOBAHHOCTH TEKCTOB 3aKO-
HOB. JIJIs 3TOT0 MPOBEJICH aHAIN3 IOPUIUICCKUX TEKCTOB CTATEH, YTO TIO3BOJIMIIO BHISIBUTH CHEIH(UUSCKUC
OIMOKYU ¥ HECOOTBETCTBHSL.

Ha ocHOBe MOKTpHWHAIBHOTO M CPaBHHUTENHHOTO aHAN3a MMOCPEACTBOM HCIOIB30BAHHUS METO/A CTaH-
JapTU3alliy TEPMUHOJIOTHH TIPEUIOKEHA eUHAs IOPUIUYECKass TePMUHOJIOTH. DTO 00ECIICYUT MMOCIIeI0Ba-
TeJIHHOE MCTIOIh30BAHNE TEPMUHOB BO BCEX TEKCTAaX IO YTOJIOBHOMY IPAaBY.

Pesynomamoi

B pesynbTaTe nmpoBeeHHOTO UCCIEAOBAHMS YCTAHOBJICHO CIIEIYIOIICE.

1. TepMHUHBI «O€33aLTUTHBINY» U «3aBUCUMBIA OT BUHOBHOTO» HYXKIAOTCS B 0OJIee YETKOM 3aKOHOJa-
TENBHON pernameHTanuu. lIpeaaraercs yTo9HNUTE ONpeiesieHne STUX TEPMUHOB, pa3paboTaTh KPUTEPUHU MX
OIICHKH B KOHKPETHBIX IIPABOBBIX CUTYAILIUAX U BHECTH COOTBETCTBYIOIINE U3MEHECHUS B YTOJIOBHBIA KOJIEKC
Pecny6nuku Kazaxcran.

2. llpemnaraercs mpu pacciaeoBaHUH YTOJIOBHBIX JIeJ AOMOTHUTENHFHO JOKa3bIBaTh «0€33aIUTHOCTEY,
«3aBUCHMOE OT BUHOBHOTO COCTOSIHHEY, KMCIIONB30BaHIE MaTepHaaTbHOMN FITM HHOM 3aBUCHMOCTI, a TAKKE
«HAXO0KJICHUE B 3aBUCHMOM ITOJI0KCHHM.

Obcyscoenue

KauecTBo paccnemoBaHus MpecTyIUIEHNH, 0OecTieueHIe MPaB U 3aKOHHBIX HHTEPECOB YUYACTHUKOB IPO-
1ecca, CO3JIJaHUe JIJIsl HUX JIOTIOJHHUTEIBHBIX TaPaHTUH B X0JIe CyIOIPOU3BOJICTBA HANIPSIMYIO 3aBHCAT OT Ka-
YeCTBa MPUMEHSIEMON TEPMHUHOJIOTHU. «YTIOTPEOJICHUE B YTOJIOBHOM 3aKOHE MOHATHBIX M OJHO3HAYHBIX TEP-
MUWHOB JIeJIaeT SICHBIM TEKCT YTOJIOBHO-TIPABOBOM HOPMBI, UCKITFOUYAET PACHIMPUTENLHOE HITH HHOE TOJIKOBAaHUE.
[lo 37O MpUYMHE TEPMHUHBI, YIOTPEOJIIEMbIE B YrOJIOBHOM 3aKOHE, JOJDKHBI OBITh MPEJCIbHO TOYHBIMHU U
yeTkumm». [2] [loHsATHO, 4TO «ueM coBeplIeHHee S3bIK MpaBa, TeM JeCTBEHHee 3aKOH, TeM 0ojee 4eTKO U
[IIyOOKO OH PeryaupyeT OOIECTBEHHBIE OTHOMIEHHS. [3]

Opnako He Bce Tak mpocto. CyneOHO-ClIeICTBEHHAs MPAKTHKAa CBUACTENLCTBYET O HAIMYWU B JCHCT-
BYIOILIEM YT'OJIOBHOM 3aKOHOJIATEJIbCTBE TEPMUHOB, BBI3BIBAIOIIMX 3aTPYIHCHUS B MPABONPUMEHHUTEIILHOU
MPAaKTUKE ¥ HEOJAHO3HAYHOE UX TOJIKOBAaHUE.

He cayuaiino K.-JK.K. TokaeB oTMeTHI, 4TO «3aKOHOTBOPUYECKHM ITpoLiecC ACHCTBUTEIBHO HYXKJIAETCS B
COBEPIICHCTBOBAHUH. 3/1eCh HEMaJIo MpobiieM, TPeOYIOIMIUX OTKPBITOT0, MPOPEeCCHOHANEHOTO 00CyKaeHus. B
KOHIIC KOHIIOB, OT Ka4yeCTBa 3aKOHOJIATEIbHON CHCTEMbI TOCYJapCTBa B PEIIAONICH CTEIICHH 3aBUCUT 0Jiaro-
MONTy4re ero TpakaaH. HacKoJIbKO COBEpINIEHHBI HAIM 3aKOHBI, HACKOJIEKO OHH TIOHATHHI TpakaaHam Kazax-
cTaHa? DTOT BONPOC TpedyeT AeTATLHOTO OCMBICIEeHHUs. bpocaercs B Ta3a OTCyTCTBHE B HUX KOHIIENTYalbHO-
IO BUJCHUS TEKYIMX MOMEHTOB M MEPCIIEKTUBHBIX TEHCHIIMM B Pa3BUTHHU rocyaapcTBa. Hekorophlie 3aKOHBI
CTpa/IaloT KaK BHYTPESHHUMHU MMPOTHBOPEUYHSIMH, TaK M OTCYTCTBHEM COATaHCUPOBAHHOCTH MEX Ty coOor. OHO
Y TO XK€ SIBJICHHE 3aKOHBI MOTYT TPAKTOBATh MO-pazHOMY» [4].

OueBHIHO, YTO TaKas CUTYaIlUs BbI3bIBACT HEOOXOAUMOCTh PEBU3HU OTACIBHBIX HOPM U TEPMHUHOB YIO-
JIOBHOT'O 3aKOHO/IAaTEJILCTBA C LIEJIbIO MX OLIEHKHU U MPABUIILHOTO ITOHUMAHMSI.

Tax, ofHIM U3 0OCTOSITEIBCTB, OTATYAIOIIAX YTOJIOBHYIO OTBETCTBEHHOCTh U HaKa3aHUE, BHICTYIIAET CO-
BEpIIIEHHE YTOJIOBHOTO MPABOHAPYIICHHUS «8 OMHOUIEHUU MATOAEMHe20, 0py2020 0e33auumno2o uiu Oecno-
MOWHO20 YA MO0 TuYa, HAxo0aue2ocs 6 sagucumocmu om eurosnozo» (1. 7 4. 1 cr. 54 YK PK).

CerofHs MOXXKHO KOHCTaTUPOBaTh, YTO CPEAM YYCHBIX-IOPHUCTOB M B CYyJIeOHO-CIICJICTBEHHON TPaKTHKE,
YK€ €CTh CIIOXKHBILIEECS TMOHATUE W KPUTEPUH OLIEHKH «MAIONEMHe20» U «OeCHOMOUHO20 COCMOSHUSA HOmep-
nesuiecoy». OMHAKO ATO «HE MCKIIIOYAET HAJIMYME HAYYHO-TTPAKTUYECKUX MPOOJIEeM, CBA3AHHBIX C «MaJIOJIET-
HUM» W/HIH «OSCIIOMOIIHBIM COCTOSTHUEMY U OHH CHSATBI C TIOBECTKH JHs» [5; 13].

Ho yronoBHO-TIpaBOBBIE MOHATHUS «O€33aUUMHO20» N «IUYA, HAXOOAWE20CA 8 3A8UCUMOCTIU O GUHOG-
HO20» B HayKe yroJOBHOTO 3aKoHOaTenbcTBa Pecyonmuku Kazaxcran ocranuch 6e3 mommkHOTO BHUMaHusA. K
COXKaJICHHIO, HET HU OJJHOTO CHENHAIbHO MPOBEACHHOTO MCCIIEOBAaHM. JTO, HECMOTpPS Ha TO, 4TO B Poccuii-
ckoii denepary ykazaHHbIE BOPOCHI aKTUBHO HCCIIEIYIOTCS.
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Mexay TeMm, O4eBHAHO, YTO HCIOJb3yeMbIe B YroJOBHOM 3akoHe PecmyOnmkm Kazaxcran TepMHUHBI
«Oe33auUMHBII T WIUYO, HAxoO0auleecs 8 3a8UCUMOCIU OM BUHOBHO20» TIPENICTABIISIOT WHTEpPEC Kak st
YTOJIOBHO-TIPABOBOM HAyKH, TaK | IS CyIeOHO-CIIEICTBEHHON MPAaKTUKU. PacCMOTpUM HX TIO TIOPSIIIKY.

beszsawumuoii. Hago oTMETUTD, YTO TEPMUH «Oe33aujummubliiy B YyTOJIOBHOM 3aKOHOAATeNbCcTBE Pecmy0-
iy KazaxcTaH mpu3HaH OPUANYECKH 3HAYAMBIM OOCTOSITETILCTBOM. «be3zauumublily, Kak yKe OTMEUeHO,
BBICTYTIaeT OOCTOSTEIHCTBOM, OTATYAIOIIMM YTOJIOBHYIO OTBETCTBEHHOCTh M HakazaHue. Ho, HeCMOTps Ha To,
YTO TEPMUH «OE€33aIIUTHBINY CYIIECTBYET B YrOJIOBHOM 3aKoHoAaTenbcTBe PecrmyOmmku KaszaxcraH, HUKTO
paHee HE paccMaTpPHBal €ro Kak CaMOCTOSTENBHYIO NpoOJieMy, MMEIOUIYI0 YTOJIOBHO-TIPABOBOE 3HAYCHHE.
Bo3MoxHO, TIIaBHAs MPUYMHA 3aKII0YACTCS B TOM, UTO «Oe33aluTHBIN» HUTHE B YTonoBHOoM Komekce PK,
KpOMe KaK B yKa3aHHOW 54 ctaThe, OOJbIlle He BCTPEUAETCS U HE BXOAWT B KOHCTPYKIIHIO HH OHOTO COCTaBa
MPECTYIUICHHUS M HE BBICTYIAET B KaUeCTBE KBATN(HUIMPYIOILIETO IPU3HAKA.

[Toatomy, mo muernto C.M. banamoBa, «oj 6e33alIiTHEIM COCTOSITHIEM TTOTEPIIEBIIET0» CIEIyEeT IMo-
HUMAaTh BCE TE€ CIydaH, KOT/Ia UMEEeT MECTO 3HAYMMOE B YTOJIOBHO-TIPABOBOI CHTyally HEPaBEHCTBO: Ipe-
CTapelblii WM HEeCOBEPUICHHOJETHUI BO3pACT MOTEPIEBIIET0, OONE3Hb, CIIOKUBINASCS K MOMEHTY COBEp-
LICHUS TIPECTYIUICHNSI CUTYaIlUsl, €CJI HEPABEHCTBO HEJIOCTATOYHO ISl TOTO, YTOO MPU3HATH MOTEPIIEBIICTO
HAXOIAIIMMCS B COCTOSHUH 0eCITOMOIITHOCTIN»[6; 87].

JLLJI. KpyriiMkoB B 4acTH KacaroIIMXCs OTATYAIONIUX 00CTOSTEILCTB (MaJIOJICTHUN, O€33allMTHEIH, Oec-
MOMOIITHOE JIUII0) OTMEYAET, UYTO «IOJ00HAs TEPMHHOJIOTHUYECKasi IECTPOTa HE YKpaIlaeT 3aKOH, U MOTOMY
cienoBaiio ObI 0003HAYEHUST YHUPHUIPOBATH, OTAAB MPEIINOUYTEHHE CIIOBOCOUYETAHHIO «OECTIOMOIIIHOE CO-
crostame» [7; 120].

B cBoto ouepenp B.b. XaTyeB npejyiaraet BooOIe «MCKIIOYUTh MPU3HAK «Oe33auumnHocmoby U3 YTo-
JIOBHOTO KOJEKCa KaK OTArJaroriee 00CTosaTensecTson[8; 14].

CoBeplLIEHHO MPOTUBOMNOJIOKHON no3uuuu npunepxusaercs J.B. latsau. Ilo ero mHeHuto, «cioBa
«becnomowHbll» U «Oe33auyummuspiily He BBICTYMAIOT a0COMIOTHBIMU CHHOHMMAaMH, XOTS X 3HA4YeHUs Tepe-
CEKaloTCs B OMpEJIeNIEHHOH Touke, 00 0e33alIUTHOCTh MOKET BBICTYNATh B KauecTBE IMPOSBICHUS Oecro-
MOIIHOCTH. Benp «becnomowynocmovy B KadeCTBE CBOUX MPOSBICHUN MOXKET UMETh HE TOJIBKO 0e33aIuTHOE
COCTOSIHME, HO M JIpyTHe BapUaHThl OrPaHUYEHUsS] CIIOCOOHOCTEH TMOTEepIeBIIero, a 0e33aluTHOCTh MOKET
BOCIIPHHUMATHCS B MHOM KauecTBE, HEXENH HECTIOCOOHOCTh 3alUTUTh ce0si — B Ka4eCTBE OTCYTCTBHSI 3a-
IIUTHI U3BHE, B TOM YMCJIE M CO CTOPOHBI APYTHUX JUI. BO3MOXKHO, 3TUMHU COOOpaXKEHHUSIMHA M PYKOBOJICTBO-
BaJICsl 3aKOHOJIATellb, YKa3biBasi B KAYECTBE MOTEPIIEBIIETO HE TOJIBKO OECITOMOIIHBIX, HO M 0€33alIMTHBIX
muy [9; 160].

Ecin oOpatuthes K c10BapsiM pyCcCKOTO S3bIKa, TO TEPMUH «Oe33aujumHblil» pacCMaTPUBAETCSI HEOTHO-
3HayHO. Tak, eciu B OJJHOM CJIOBape «0e33alllUTHBIN» O0XapaKTepPH30BaH KaK «IHMIIEHHBIN 3allUTHI, HE MO-
rymuii 3amuTuth ceds» [10; 28], To B apyrux cioBapsix ciioBa «0e33alIUTHBINY U «OECHOMOIIHbBII» BOC-
MPUHUMAIOTCS KaK CHHOHUMBI. Tak, B «CiioBape COBPEMEHHOTO PYCCKOTO JIMTEPATYPHOTO S3bIKa» Pa3bsCHS-
€TCsl, UTO «Oe33alIUTHBIIN» €CTh «HE MMEIOIIUI 3alUThl MM HE CIIOCOOHBIN MOCTOSTH 3a ceds; OecroMol-
HBIH, caaberii» [11].

B cBolo ouepenp «Oe33aUIUTHBINY WMEET CIEAYIONUE CHHOHUMBL «l) ySI3BUMBINH, 2) OTKPBHITHIH,
3) cabpblii, 4) 6eCHOMOIIHBIH, 5) 6ecCHiIbHBIN, 6) 6e30pyKHBIN, 7) HE3alMIIEHHbIH, &) OecrpaBHBIH,
9) MOXXHO B3SITh TONBIMH pykKamu, 10) nuineHHbId 3amuThl, 11) cmabo3amuineHHsii, 13) 6e33acTymHBIN,
14) 6e3otmnopHbIii,  15) 6e3000poHHbI,  16) 6e33acToitHblid, 17) HeBOOpYKEHHBIN,  18) OECKPOBHBIMH,
19) neroroBslii, 20) HEPUKPBITHIA, 21) paHUMBIi, 22) 4yBCTBUTEIBHBI» [12].

Takum 00pa3oM, MPaKTHYECKH BCE MPUBEACHHBIE CHHOHHMBI «Oe33auumHno20» B HayKe YTrOJIOBHOTO
MpaBa MPaKTUYECKU XapaKTEPH3YIOT «DeCHOMOWHOE COCMOsIHUE nomepnesuie2oy». ITO 00CTOATENHLCTBO
MOJTYEPKUBAET HE 0E30CHOBATEIBHOCTD MPEJIOKEHHS aBTOPOB 00 MCKIIIOYCHUHU U3 YTOJIOBHOTO 3aKOHA TEp-
MHUHa «0€33aIIUTHOE JTULIO.

KoHeuHO, IMEHHO MO3TOMY BO3HHKAeT HEOOXOAWMOCTb B IPOBEJCHMM HAYYHBIX HCCIIEIOBaHWUU Ha
MpeMeT OTpeIeNIcHNs He0OX0AUMOCTH U 11eJ1ecO00pa3HOCTH UCKIIIOYCHHUST M3 YTOJIOBHOTO 3akoHa Peciry0-
iy Kazaxcran TepmuHa «0e33alIMTHOE JULOY». [Ipy 3TOM y4WTBIBATH M APYTHE COCTOSIHUS, XapaKTEepH-
3YIOIIME MTOTEPIIEBIIET0 B MOMEHT COBEPILEHHS MPECTYIHOTO MOCATaTeNbCTBA (MaIOJICTHUN H/UIH TpecTa-
pelbIii BO3pacT, YMCTBEHHAsI OTCTANOCTh, OECIIOMOIITHOE COCTOSHHE W JIp.». YBEpEH, YTO HCCiIeOBaHUs B
3TOM HaIpaBJICHUHU OYIYT elle MPOBOUTHCS.

Jluyo, naxoosaweecs 6 3a8uUcuMocmu Om 8UHOBHO20, B YTOJIOBHOM 3aKoHoJaTenbcTBe PecyOnuku Kazax-
CTaH, MPU3HAHO IOPUINICCKH 3HAUNMBIM 00CTOSATENLCTBOM. B ciydasx, ykazanusix B YK PK, oHO BBICTymaer
B Ka4eCTBE OTATYAIOIIETO OTBETCTBEHHOCTh M HAKa3aHHUE 00CTOATENBCTBO (CT. 54); mib0 KBATU(PHIUPYIOIIAM
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00CTOSITENILCTBOM TIpecTymieHni. Hampumep:«moBeneHne A0 caMOyOHICTBa, CKIOHEHHE K COBEPILECHHIO
caMOyOHICTBA WIIM CONEHCTBHE COBEpIIEHUIO camoyOuiicTBay (cT. 105); «yMbIIIIeHHOE TPUIHMHEHNE TSDK-
KOro Bpema 310poBbio» (cT. 106); «yMBIIUICHHOE NPUYMHEHHE CpPEeTHEeH THKECTH Bpela 3I0POBBIO»
(ct. 107); «yMBIIIIEHHOE IPUUMHEHUE JIETKOTO Bpena 340poBbioy» (cT. 108—1); «mobom» (ct. 109-1); «ucrs-
sanume» (ct. 110).

Kpome Ttoro, «ucnoavsosanue mamepuanoHou uiu uHOU 3A8UCUMOCIMU NOMEPNesuie20» BBICTYIAET
TaKXKE KaK 00513ameNbHblll INeMenm cocmasa npecmyniienus. Hanpumep, «OHYXAEHUE K ITOJOBOMY CHOIIIE-
HUIO, MY>KEJIO)KCTBY, JECOUSHCTBY WJIM MHBIM JACHCTBHSAM CEKCYalbHOTO XapakTepa» (cT. 123). A Takxke Kak
Keanupuyupyowuii npu3Hax CISHyIOIUX COCTABOB MPECTYIUICHUI: «IIPUHYXACHUE K U3BSATHIO MM HE3a-
KOHHOE M3BATHE OPraHOB M TKaHEH deroBeka» (cT. 116); «He3aKoHHOE JTUIIEHNE CBOOOIBI (CT. 126); «Top-
roeist moapMm» (cT. 128 «Toprosist HecoBepiieHHONETHUMUY (CT. 135); «mpoBoKauusi MPecTYIUICHUsD
(cT. 412-1).

Hapsny ¢ atum, B cr. 308 YK PK «BoBieuenue B 3aHATHE MPOCTUTYNHEH, OKa3aHNUE WHBIX YCIYT CEK-
CyaJIbHOT'O XapaKTepa» yCTaHOBJIEHA OTBETCTBEHHOCTD 3a «UCHONIb30BAHUE 3ABUCUMO20 NOJIONHCEHUSA» TIOTEP-
MEBIIEro. JTO ke 00CTOATENHCTBO BBHICTYMAET B KadecTBe KBainupuuupyromero npusnaka ct. 134 VK PK
«BoBnedyeHne HECOBEPIICHHOJETHETO B 3aHATHE MPOCTUTYLHEH, OKa3aHHWE MHBIX YCIYI CEKCYalbHOTO Xa-
pakTepay.

IIpuBenenHbIe MPUMEPHI MMOKA3BIBAIOT, YTO 3aKOHOJATENh B LEISIX BCECTOPOHHEN 3alUTHl WHTEPECOB
WIYA, HAX00AWE20Cs 8 3a8UCUMOCIUY UCTIONIB30BANl TEPMUHBI «6 OMHOWEHUY JUYd, HAX00AUE20Cs 8 3a8U-
CUMOCIU O GUHOBHO20», «C UCNONIb308AHUEM MAMEPUATILHOL UIU UHOU 3A8UCUMOCIU NOMeEpnesuezo (no-
mepneguietl) », TAO0 BOOOILE «C UCHONLI0GANUEM 3A8UCUMO20 NON0dHCeHUs». OOBbEAUHIIONIAM CIOBOM SIBIIS-
€TCs «3aBUCHUMOCTBY, MOJ KOTOPBIM IMOHUMAETCS «IIOJYMHEHHOCTh APYTMM (IPYyromy) Ipu OTCYTCTBHH ca-
MOCTOSATENLHOCTH, CBOOOAB [12; 147].

[MpumenuTensHO K qoBeAeHUIO A0 camoyouiicta (cT. 105 YK PK) B KommenTapuu k YronoBHOMY Ko-
nekcy PecnyOnukn Kazaxcran yka3plBaeTcsl, 4TO «IOTEPIEBIIMMH B TaHHOM CIIydae BBICTYMAIOT JIMIA, Ha-
XOJIAIINECS Ha WKIUBCHUH, OTIeKaeMble, HepaboTaroIie Cynpyry, TOJDKHUKY 1 apyrue» [13; 25].

Agtopbsl KommenTapus k YTonoBHOMY Kojekcy PD cuuTaioT, 4TO TPagUIIMOHHO O] «3A8UCUMOCTbIO
om GUHOBHO20» TIOHHMAETCS «It00asi pa3HOBUIHOCTh 3aBUCHUMOCTH: MaTepUallbHas, CIIy>KeOHas, 3aBHCH-
MOCTh J€Ted OT POXUTENeH, 3aBUCUMOCTh OJHOTO CyNpyra OT APYroro, MHBaJUAA OT JIMIA, OKAa3bIBAIOILETO
eMy MoMOIIlb, u T.14.» [14; 97].

ITo muennro B.b. XatyeBa, «100 3asucumviv om 6uH08HO20 cOCMOAHUEM JTOIHKHO TTOHUMAThCS J000€
COCTOSIHHE, IPH KOTOPOM B PE3yJIbTaTe T€X WIN UHBIX 0OCTOSTENBCTB OJHO JIMIO MTOJYMHEHO WIIM TTOJIBIACTHO
Apyromy. 3aBHCHMOCTb JIOJDKHA OBITh )KM3HEHHO BaXKHOM [U1st ToTeprieBieroy| 15; 42].

[TpumenutenpHo K cT. 110 YK PK «Uctsazanmne» B Kommentapuii k YK PK «tion mamepuanvuoui 3agu-
CUMOCMbIO TIOTEPIEBILETO MOHUMAETCS €T0 HaXO0XKJIEHHE Ha MOJTHOM HJIM YaCTMYHOM FKIMUBEHHH (HEPEIKO
3TO HECOBEPLICHHOJIETHHUE), TMO0 BHHOBHBII COAECPIKUT KEPTBY CBOETO NPECTYIHOTO JIESHHSA, TO €CTh OT
BUHOBHOTO 3aBHCUT MaTEPUAIbHOE MOJIOKEHUE KEPTBbIL. MHasa 3a6ucumocms MOKET ObITh BbI3BaHa pas3iiny-
HBEIMU OTHOIICHHSIMU: Ha9aJIbHUKA—TIOIYNHEHHOTO, TPEHEPa—CIIOPTCMEHa, AeTeii—poauTteneit u ap.»[13].

B HopmatusaOM nocranosiienuu Bepxosroro Cyna PK Ne 7 ot 29.12.2012 r. «O npakTuke MpuMeHe-
HUS 3aKOHOJATEJIbCTBA, YCTAHABIMBAIOIIETO OTBETCTBEHHOCTH 32 TOPTOBIIIO JIIOABMWY) YKa3aHO, YTO Mame-
PUANbHAA 3A6UCUMOCTb TIOTEPIIEBIIETO, HAIIPUMEDP, MOKET OBITh BBIpAKEHA HAXOXICHUEM €r0 Ha MOJHOM
WM YaCTUYHOM WIKJIMBEHWH BUHOBHOT'O, ITPOKMBAHMEM B KHJIOM ITOMEIICHUH BUHOBHOTO. [lon unou 3asu-
CUMOCMbI0 HEOOXOIMMO TOHUMATh JII00YI0 HEMaTepHAJIbHYIO 3aBUCUMOCTb IOTEPIEBIIETO OT BHHOBHOTO
(mampumep, ceMeliHbIe OTHOIICHHUS, 3aBUCUMOCTD MOJYMHEHHOTO OT PYKOBOJHUTES, YHAIIETOCs OT Ipernoa-
BaTeds).

ITo cr. 116 YK PK «lIpuny:xieHue K U3bATHIO WK HE3AKOHHOE U3bATUE OPraHOB U TKAHEH dyemoBeKay»
yKa3aHo, YTO «ICHCTBUS COBEPIIAIOTCS B OTHOLICHHMHM MaTE€pHalIbHO, MO CIyKO€ MM MHBIM 00pa3oM 3aBH-
CHUMOTO OT BHHOBHOTO JinIla. MarepualibHasi 3aBUCHMOCTD KEPTBBI MOXKET OBITH O0YCIIOBIICHA TIOJTHBIM HITH
YaCTUYHBIM WKIUBEHUEM, IPOKUBAHUEM HA KHUJIIUIONIA I BUHOBHOTO MJIM KOTAA OT HErO 3aBUCHT YIIyYllle-
HUE WIN YXYALICHHE MaTepUaIbHOTO MOJIOKEHHS NoTepreBiero u T.1n. CocTosHUe MaTepUanbHONW 3aBUCH-
MOCTH MOTYT 00pa30BbIBaTh OTHOIICHUS JOJDKHUKA U KPEIUTOpa, HaClIeAHNKa U Hachenoaaress» [13].

Ilo MHEHHWIO aBTOPOB ydeOHHKAa «YTOJIIOBHOE TPaBO», «HCIOJIb30BAaHHE MaTEpHaIbHON 3aBUCHMOCTH
MOTEpIIeBIIEro (MOTEPIEBNIC) NTPUMEHUTEIBHO K MOHYXACHUIO K ACHCTBHSM CEKCyalbHOrO XapakTepa
[IPEII0NAraeT, 4YTo MOCASAHUM TOJHOCTHIO MIM YaCTUYHO HAXOJWIICS HAa WXKJIUBEHUN BUHOBHOTO (IIPOKUBAJ
Ha €ro IJIOMIA/IH, NOTydall Y HerO ICHBI'M Ha MTUTAaHUE U JPYrHe He0OXOMMBIC JUTS )KU3HHU HYX/IbI). B Takoi
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3aBHCHMOCTH MOTYT OKa3aThCsl HECOBEPIIEHHOJIETHHUE, MIpecTapensle U ap. MHas 3aBUCUMOCTB, 110 UX MHe-
HUIO, — 3Ta Jr00as aApyras, KpoMe MaTepualibHOM, pa3HOBUIHOCTH 3aBUCHMOTO MOJIOXKEHUS OJHOTO YesIOBe-
Ka oT apyroro. OHa MOXET ONPEAEIIATHCS CIIY>KEOHBIM HJIM HOJKOHTPOJIBHBIM IOJIOXKEHUEM IOTEPIEBILIETO
OT HaYaJbHHUKA, JIIOOOTO JIMIA, OT IPEACTABUTENS BIACTH, OOJILHOTO OT Bpaua, CTyJIeHTa OT MperoaaBaTeds,
CIIOPTCMEHA OT TpeHepa u T.1.» [16; 108].

B gactn monyxaeHus Kk AeHCTBUSAM cekcyanbHOro xapakrepa E.A. KymaHseBa cunraer, 9To «MaTepu-
aJbHas 3aBUCHMOCTh TPEACTaBIseT cO00M HaXOXKACHUE MOTEPIEBLICTO HA MKAWBEHHH Yy BHHOBHOTO. [lox
MHOW 3aBUCHUMOCTBIO MOHMMAIOTCS BCE OCTAJIbHBIE BUJBI 3aBUCUMOCTH, IPH KOTOPBIX MMOTEPHEBIINUN Orpa-
HHUYEH B BHIOOPE CBOETO MOBEACHUS: CIIy>K€OHasl 3aBUCMMOCTD; 3aBUCHUMOCTh, OCHOBAaHHAsI HA POJCTBEHHBIX
WITH CYTIPY’KECKUX OTHOIICHUSX, Ha 3aKOHE, I0roBope U T.1.» [17].

IIpuBenenHble MHEHUS aBTOPOB U mnosioxkeHuss HopmatusHoro nocranosnenus BepxosHoro Cyna PK
CBHUETENILCTBYIOT O MHOT00Opa3suy MOIXONO0B B ONPEAEICHUN KPUTEPHEB OLICHKU 3aBUCHMOTO COCTOSHUS,
MaTepHuaTbHONW W MHOM 3aBUCUMOCTH ITOTEPIICBIIETO (ITOTEPITCBIICH).

OTCyTCTBI/Ie CAWHBIX KPUTCPUEB OLICHKU, HAIIPHUMCEP, «3aBUCUMOTO OT BUHOBHOI'O ITOJIOKCHUA», B CYy-
neOHO-CIIeICTBEHHOM MPaKTHUKE, 0€3yCIOBHO, BBI3BIBACT OOJbIIME 3aTpyaHEeHUs. [103TOMYy B KaKAOM KOH-
KPETHOM Cllydyae HE0OXOIUMO IO [eJly JOKa3bIBaTh: HAXOAMIOCH JIM JIMIIO B 3aBUCMMOM COCTOSIHUH OT BH-
HoBHOro? Ecnu Aa, To, B 4eM BbIpakanach 3Ta 3aBUCUMOCTH (MaTepuaiibHasi, (HUHAHCOBAs, JyXOBHAs, TICH-
xosoruyeckas 1 1p.)? Hackonbko 3aBUCHMOCTE Obljia )KHU3HEHHO BAXKHOM AJ1s moTepreBmiero? Oco3HaBas Jin
BUHOBHOE JIMLIO, YTO MOTEPIIEBIINI HAXOAUTCS OT HETO B 3aBUCUMOM II0JIOKEHUN? Y YUTHIBAJIO JIN BUHOBHOE
JIMIIO 3aBHCUMOE IIOJIOKEHHE MOTEPIEBIIET0 NpU coBeplueHUH npecTyrieHnsa? CoBepLICHO U MPeCTyIuIe-
HUE C UCIOJIb30BaHMEM 3aBHCHMOTO MOJI0XKEHUA?

Wnaue m000e HACHUIBCTBEHHOE MIPECTYIUIEHUE, COBEPIIEHHOE B CEMbE, B OBITY, B OTHOLICHUU CYNPYra
(cynpyrn), netei, poACTBEHHUKOB, COXHUTENS (COXXHUTEIHHHUIIBI), TOJHKHBI BCET/Ia PACCMaTPHUBATHCS KaK JEi-
CTBHSI, COBEPIICHHBIC MPHU OTIrYaroIIuX 00CTOATEILCTBaX B cooTBeTcTBUU O cT. 54 YK PK. B yka3zaHHbIX
BUJaX YTrOJOBHOTO MpaBOHAPYIICHHUS BcerAa OyleT MPUCYTCTBOBATh 3aBUCHMOCTh MEXIy BUHOBHBIM H TI0-
tepresiuM [18]. Ho Hu cymeOHO-CleICTBEHHAS IPAKTHKA, HA UCCIIEIOBAHUSA B 00JIACTH YTOJIOBHOTO MpaBa
HE MPHU3HAIOT TI0J00HOE pelIeHrne BOIpoca.

[TosToMy KIJIFOUEBBIM U OMNPEJECIAIOIINM MOMEHTOM B YTOJOBHO-IIPABOBOM OLIEHKE JEHCTBUM BUHOBHO-
IO BBICTYIAET, Ha HAII B3TJIA, UMEHHO «UCHOAb306AHUE UM 3ABUCUMO20 NONOJICEHUs nomepneguieco (no-
mepnesguiell)», KOTOPOE 1aeT eMy OYEBHIHBIN IIAHC AT peai3alli CBOETO MPECTYITHOTO yMBbICTIA.

Baxnouenue

Takum 00pa3oM, Ha OCHOBAaHMM IPOBEJEHHOIO aHAJIM3a HOPMbI YTOJIOBHOTO 3aKOHOJIATENLCTBA, Mpel-
naraercs popmynupoBky 1. 7 ct. 54 YK PK B uactu «a makowce ¢ omnowenuu manonemnezo, opyeo2o oes-
3aUWUMHO20 UNU OECNOMOWHO20 TUYA TUOO TUYA, HAXOOAUE20CA 8 3A8UCUMOCTU OM BUHOBHO20» 3AMEHUTH
HA «a makoice OMHOUEHUU MA0JIeMHe20, C UCNONIb308aAHUEM 0e33auumHo20 Ui 6eCnoMOuWHO20 COCMOIHUSL
nomepnesguie2o b0 cOCMOAHUSL 3a8UCUMOCTU NOMEPNEBUUE20 O BUHOBHO20).

ITo xaxa0oMy yrojJoBHOMY JeNy «0e33allUTHOE» COCTOSHHE, «3aBUCHMOCTh OT BUHOBHOT'O», «HCIOJb-
30BaHME MaTepUaIbHON W WHOW 3aBUCUMOCTH MOTEPIEBIIETro (MMOTEPIEBIIEH )» 00 «HMCIIOIb30BaHUE 3aBH-
CHUMOTO TIOJIOKEHHS» TOTEepIeBIIero TpedyeT OTAeNbHOIO JAOKa3biBaHUs (akTa HAXOXKICHUS KEPTBBI Ipe-
CTYIUIEHHS B MOMEHT COBEPLIEHHS ITPECTYIUICHUS B YKa3aHHOM COCTOSIHUM U OCO3HAHHE BUHOBHBIM HCIIOJb-
30BaHUS 3TOTO COCTOSHUS IPU COBEPIIEHUHN UM MPECTYTIIICHHS.

Heo6xonnmMo TOBBICUTH YPOBEHB MPABOBOW OCBEIOMIICHHOCTH CYJIEH, CiiefloBaTelleid U Pyrux y4act-
HUKOB yTOJIOBHOTO TpolLiecca MO BOIMPOcaM NMPUMEHEHHSI TEPMHHOB «0€33aIIUTHBII U «3aBUCUMBII OT BU-
HOBHOT0» B Mpe/JIara€Moi B HACTOSIIIEH CTaThe peaaKIIuH.

Yka3aHHbIE B paMKaXx JJaHHOW CTaThbH MPOOIEMHBIE BOIIPOCHI CO BCEW OYEBHIHOCTHIO TOKA3BIBAIOT, YTO
MPAaKTUKA BMEHEHUsI OTSTYaOLIero 00CTOSTEIbCTBA B CIIYYasX COBEPIICHHUS YTOJIOBHOTO [TPABOHAPYIIECHUS B
OTHOUICHUH JIMLA, HAXOJSIIETOCS B 3aBUCUMOCTH OT BUHOBHOI'O, TpeOyeT AaJbHEHIIEro CaMOCTOSTEILHOTO
WCCIIETOBAHMA.

Hayunas cmamvs nodeomosnena 6 pamxax npocpamMmMHO-yene8020 (QUHAHCUPOBAHUSL NO HAVUHBIM U
(unu) nayuno-mexnuueckum npoepammam na 2024—2027 200bl, HANPaeienHo20 HA pearuzayuro NpoeKma
HUPH BR BR 24993217 — «l apmonuzayusi 10puoudeckolt mepMuHoLI02ul U JUHBUCMUYECKAS ayMeHmuY-
HOCMb MEKCMOo8 3aKOHO08 6 00aacmu y20106H020 npasa Pecnyoauxu Kasaxcmany, gunancupyemoeo Komu-
memom Hayku Munucmepemea nayku u evicuteco oopazoeanus Pecnybnuku Kasaxcman.
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T.E. CapcenbaeB

«KopraHChI3» KIHE «KIiHdJIIre Tdyesai» TepMUHACPIHIH
KbIJIMBICTBIK KYKBIKTBIK MOHI

Makanansl xa3y/piH MakcaTbl Ka3akcran PecnyOnukachlHBIH KbUIMBICTBIK 3aHHAMACBIHIAFbI «KOPFAHCBHI3»
KOHE «KIHOJITe TOYeNIi» TEPMHHICPIHIH KbIIMBICTBIK-KYKBIKTBIK MaFBIHACBHIH Talfay, OJapabl KOJIIaHy
TXipubeciHieri npobiemanapbl aHBIKTAY JKoHE KOJAAaHBICTaFbl 3aHHAMAHBI JKETUIIIPY KOHIH/E YCHIHBICTAp
a3ipiey. ABTOp KOJIQHBICTaFbl KBbUIMBICTBIK 3aHHAMaHBIH MOTIHIACPIHAE KOJIAaHBUIATBIH TEPMHUHICPIIH
aliKpIH eMec TYCIHJipinyiHe oy jkacaraH. MakajaHbl a3y OapbIChIHIAa «KOPFAHCBI3» JKOHE «IOPMEHCI3»
TEPMUHJIEpIHE CAJBICTHIPMANBl  TANAAy JKYPTi3UIIi, «KIHONIre TOYeNIUTK» YFBIMBIH aHBIKTAyIaFbI
npobyeMarnap aHBIKTaIIbl. 3epTTey KbUIMBICTHIK 3aHHBIH OipKeNKi KOJTAaHBUTYBIH JKOHE jKo0ipieHyminepi
KOpFay[Ibl KaMTaMachl3 €Ty YIIH «KOPFAaHCBHI3» JKOHE «KIHAJIIre TOyelai» TepMHUHIEPIH HEFYpIIBIM HaKThI
3aHHAMAJIBIK aHBIKTAy KAKETTUIrIH KepceTTi. 3aHHaMalblK HOpMaJapZbl HaKThUIAY JKOHE KYKBIK KOJIAaHY
HPAaKTHKACBIH )KETUIAIPY OOMbBIHIIA HAKTHI YCHIHBICTAP YCHIHBULIBI.
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Oacka TOyeIUTIKTI Maliganany, Toyeal HO3UIUSIHb NalaaIany.

T.E. Sarsenbayev

The criminal legal meaning of the terms “defenseless”
and “dependent on the perpetrator”

The objective of this article is to conduct a comprehensive analysis of the criminal law significance of the
terms “vulnerable” and “dependent on the offender” within the framework of the criminal legislation of the
Republic of Kazakhstan. This study aims to identify issues surrounding their application and to formulate
recommendations for the enhancement of the existing legal framework. This article reviews the ambiguous
interpretations of these terms as they appear in current criminal law texts. A comparative analysis of the terms
“vulnerable” and “helpless” is presented, revealing challenges in defining the concept of “dependency on the
offender”. The findings underscore the necessity for clearer legislative definitions of “vulnerable” and “de-
pendent on the offender” to ensure consistent application of criminal law and to better protect victims’ rights.
Concrete recommendations for refining legislative norms and improving law enforcement practices are pro-
posed. Funding Statement: This scholarly article has been prepared as part of a targeted program of scientific
and/or scientific-technical financing for the years 2024-2027. It supports the implementation of the project
IRN BR BR 24993217, titled “Harmonization of Legal Terminology and Linguistic Authenticity of Legal
Texts in the Field of Criminal Law of the Republic of Kazakhstan”, funded by the Committee of Science of
the Ministry of Science and Higher Education of the Republic of Kazakhstan.

Keywords: minor; helpless; defenseless; person dependent on the perpetrator; use of material or other de-
pendence; use of a dependent position.
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OT0acBLUIBIK KICIMKEPIIIK d/1eyMeTTIiK 1aMy GaKTOpPbI peTiHae

MakananplH 0acThl MakcaThl OTOACBUIBIK KOCIMKEPIIKTI KOFaM eMIpiHIeri oleyMeTTik (akrop periHzme
KaJIbINTACTBIPA OTBHIPHIN, OHBIH MEMIICKET JaMyBIHOAFbl alaThlH PONiH afKblHAQY. 3epTTey KYMBICHI
OappIChIHIA «OTOACBUIBIK KOCIMKEPIIiK» YFBIMBIH KAaJIBIITACTHIPY MaKCaThIHAA OTOACBUIBIK OM3HECTIH
QIEYMETTIK JKoHE SKOHOMHKAJIBIK CajaJarbl apTHIKIIBIIBIKTAPEl MEH TOKipHuOene Ke3leceTiH KeMIIUTiKTepi
QHBIKTAJI/IbI, COHBIMEH KaTap TapUXU-KYKBIKTHIK, CaJbICTBIPMAJIbI-KYKBIKTBIK, TaJJIay J)KOHE CHIIATTay CHUSKTHI
3epTTEy OMiCTepi KOJIAHBUIABI. ABTOpJIAp OTOACBUIBIK KOCIMKEPIIKTIH OJCYMETTIK KYOBUIBIC KOHE
AIeyMeTTiKk Jamy (akTopsl peTiHAeri ©3eKTi MacenenepiH KapacThIpaibl. 3epTrey OapbIChIHIA el
SKOHOMHKACBIH JIAMBITY YpIIiCiHAE OTOACBUIBIK KOCIIKEPNIKTIH CTPATETHUSUIBIK JKOHE TAKTHUKAJBIK
ApTHIKIIBUIBIKTAPBI, OHBIH KYKBIKTBIK MAaHBI3bUIBIFBI JKaH-)KAKThl TAJIKbUIAHFaH. TaKbIPBINTHI 3€pPTTEY
OappIChIHIA OTOACHUTBIK KOCIMKEPIIKTIH QJIEYMETTIK MHCTHTYT PETIHIETI epeKIIeNKTepl ®KoHe OTOACHIHBIH
SKOHOMHKAIAFbl TO3UIHACHH, OTOACBUTBIK KapbIM-KaThIHACTApIBI, OTOACH MYILICICPIHIH ©3apa MYIIKTIK
OpeKeTTeCyiHeH TYBIHIaHTBIH OTOACBHUIBIK CA0aKTAaCTHIKTHI HBIFAHTY OOMBIHIIA MaHBI3ABUIBIFBl aHBIKTAJIIBL.
3epTTey TakbIpHIObl OOMBIHINA >aHA KYKBIKTBIK MEKTEN KAJIBINTACYyBIHBIH cebenTepi, HIapTTapbl MeH
Ke3eHIepi Je 3eplelieHreH, Oyl Kas3ipri 3aMaHfbl KOCIIIKepJiK asChIHAa KYKBIKTHIK MHCTHUTYTTHIH TMaiiia
OoyrybIHa aNbIll Keneai. 3epTTey HOTIDKECI PeTiHAe «OTOACBUIBIK KACIMKEpIiK» MHCTUTYTHIH 3aHHAMAJIBIK
TYpFBIa OEKITYyIiH MaHBI3ABUIBIFBIH €CKEPE OTBIPBHIN, OTOACBUIBIK KOCIIKEpNiK CYOBEKTiNIepi OTOACBHUIBIK
GaiiiaHbICTap/bl HBIFAHTYMEH KaTap OTOACHIHBIH KYHJBUIBIKTapbl MEH MOJCHH MypalapblHa HETi3ZeNreH
apHabl YKBIMIBIK MOJACHUETTI KYPBII, MEMJICKETTIH QJIEYMETTIK KOHE SKOHOMHUKAIBIK CalaJapblH JaMbITYFa
alTapJbIKTail ©3 YiIeciH KOCabl IereH KOPBITHIHBI JKacalpl.

Kinm ce30ep.: 0TOACBUIBIK KOCIMIKEPIIK, OTOACHUIBIK OW3HEC, OTOACBUIBIK cascaT, OTOAachl, KOCIMKEpIiK
KbI3MET, SKOHOMHUKA, a3aMAaTThIK KYKBIK, OTOACBUTBIK KOCITOPBIH, OTOACHUTBIK MOICHHET, KOCITKEPIIiK KbI3MET
cyOBeKTinepi.

Kipicne

OT0achUIBIK KACITTKEPIIIK a3aMaTTap/IblH iCKepIliK OeNCeHIUIIriH iCKe achlpy cajachkl peTiHJe XKyHeli
FBUIBIMU TaJIayAblH OOBEKTICI, OWTKEHI OTaHIBIK KYKBIKTHIK FBUIBIMIIA «OTOACHUIBIK KOCITTKEPIIiK» CaHaThl
KOHE OHBIH 3aHHAMAJIBIK OCKITIIreH YHBIMABIK-KYKBIKTHIK HBICAHBI KOK. MaKaJlaHBIH MakcaTbl — Ka3ipri
XKarmanaa 0oT0ACKUIBIK KOCIKEPIIKTI QJIEYMETTIK %oHE KYKBIKTHIK MHCTUTYT PETIHJIE 3EPTTEY.

OT6achUTBIK KYKBIKTBIK FEUIBIMHBIH MiHJIETTEPiHIH Oipi oJ1i KYHTe JIeiiH TYKbIPBIMJIaMAaJIbIK alapaTThl
KaJIBINTACTBIPY, OTOACBUIBIK KYKBIK HWHCTUTYTTapblH 3epTTey oficreMeciH anblkTay. B.I1. MamaxoBTbiH
MIKipiHIITe, 9icTEME TaHBIM KYPaIIaphIHBIH (9MICTEPiHIH) PETTEITCH KUBIHTHIFEI €MeC, TAHBIMIIBIK MOCETICH]
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OT6acbinbIK Kacinkepnik aneymeTTikK. ..

KOI0 Kypaibl. COHOBIKTAH o/licHaMaHbl (HEMece OJIapIblH KEIeHiH) TaHJay, €H alJbIMeH, TYKbIphIMAAIFaH
HeMece OepiiTeH TaHBIMABIK MOCENIEHIH CHITaThl MEH ayKbIMbIHA OalmanbIcThl Oobi kememi [1].

3eprreymi fameiMm O.0. FOgme Gonca, «FBUIBIM OfiCHaMachl FBUIBIMH 3€pPTTEY KeIIeHAEpiH, OHBIH
OOBEKTICiH, Tajjay TIIoHIH, 3€pTTey MIHACTTEpiH, ONapipl IMIEIIyre KaKeTTi 3epTTey KypajlapbIHbIH
JKUBIHTBIFBIH CHITATTAl/Ibl, COHBIMEH KaTap 3epTTey MAceJeNepiH MIenly YpHAICiHIe FalubIMHBIH ic-
OpEKeTTEepiHIH PETTLIIr Typalbl TYCIHIK KaJIBIITaCTRIPAIbI», — JAeT caHaimsl [2; 31].

JKanmer onicHaMaHBl KapacThIpaThIH FaJIbIMAAP 9AiCHAMAHBI «TEOPHUSUIIBIK JKOHE TIKIPUOETIK KbI3METTi
YUBIMAACTBIPY MEH KYPYABIH KaFuIanapbl MEH TOCUIAEepiHIH KyHeci >KoHe OChl KyHe Typanibl iTimM» aen
TYCIHIII, YKCac YCTaHBIMBI YeTaHas [3; 365].

bi3 omicHamaHBI «FBUIBIMHA TaHBIM JKOHE OJIEMII ©3TepTy oMiCi Typanibl 1TiM» peTiHAe TYyCiHyTe
KaKbIHOBI3 [4]. OnmicHama Oenriii Oip MOCeNeHi WISy TOCUT peTiHAe e, MIBIHABIKTHI TOKIPHOSTIK HeMece
TEOPHUSIIBIK UTEPY SICTEePIiHIH KUBIHTBHIFBI PETIHIE JIE CUITATTAIATHIH «SiC» YFBIMBIMEH 03apa OaiIaHbICTHI.

byrinri TaHma KYKBIKTBIK TOPTIN IaMbIFaH MEMJICKETTEpHE OJIEMIIK SKOHOMHKAJBIK aFaaphic
JKaFJaibIHAAFel QJICYMETTIK MAceJeNeplli IICmyli OTOAChUIBIK KOCIKEPIIKICH OaiylaHbICThIpasbl, OyII
TYPFBIIaH 0TOACKUTBIK KOCIITKEPIIiKKe KOFAMHBIH TamnTapra OelliHyiH a3alTy »oHE SKOHOMHKAIIBIK TYPFBIIaH
MBIKTBI OpTa TAITHIH KYPHUTYBI OOMBIHIIIA QIEYMETTIK JKayallKePIILTiK apThUIaIbI.

OTt0ackl — €H aJIFalllKbl AJICYMETTIK MHCTUTYTTApAbIH Oipi, COHAaM-aK IIapyalibuIbK 0acKapyIbiH Oip
HbICaHbl. OTOACHUIBIK KOCITOPBIHIAP/IBIH Haina 00ybl 0TOACK MEH YKEKE MEHIIIKTIH Mmakjaa 001y Ke3eHiHe
coiikec Kemefi, an agaMIapIblH KOCITKEPNiK KacHWeTi oJapibl JKeKe «iCKe», SIFHH e3re OTOachuiap MeH
TYJIFANapblH KKETTUTIKTEpl YIIiH Tayaprnapabl eHzipyre urepmeneni. COHBIMEH KaTap MIapyanibUIbIK
KBI3MET CyOBeKTiJIepiHAeri MaHbI3bI JIaya3bIMAap MEH peAepai, Oyl KbI3MET TYpPiHEH albIHATHIH TaObICTap
MEH JUBHIEHTTEPI 061y 0TOACH HeMece 0TOACHUTBIK TONITAp IBIH IEHOEPiHIE KY3eTe achIPBUIIBL.

OT06AaCBUTBIK KOCITKEPITK ap TYpIi OTOACHUIBIK-TYPMBICTHIK XKOHE KOCIKEPIIK MoceleNepi Menry eri
YJIKEH dJIeyeTKe KapaMacTaH, THICTI JeHIeliie 63 KOJIAaHBIChIH Taba anMaii kenexai. Kemmniiik »xaraaiaa o
iC KY3iHJIe OHBI KOJJaHYABIH THIMIUIITIHE oCep €TETiH HOPMATHUBTIK-KYKBIKTHIK PETTEYJCH THIC Kalya.
Kazakcran PecrmyOnmkacklHOarbl HOPMATHUBTIK KYKBIKTBIK — aKTiIEpA€ OTOACBUTBIK  KOCITKEPIIKTiH
3aHHAMaJIbIK aHBIKTaMachl KOK. AJlaliia 3aH oie0neTTepinie 0TOAChUIBIK KOCIIKEPITIKTIH TYKbIPhIMIaMachl
MEH KYKBIKTBIK TaOWUFaThIH aHBIKTayJa dp TYPJl amal-Tocuifep KaiablnTacTbl. OTOACBIIBIK KOCIIKEPIIIKTI
0TOACBUTBIK JKOHE KOCITIKEPTIK KYKBIK MOHIH KYPAWTBIH KOFAMJIBIK KATBIHACTAP/BIH JKUBIHTBIFBI PETIHIC
KapacTeIpyra OONajbl, OJT ©3apa OPEKETTECY/e JKOHE €Ki KYKBIKTBIK MHCTHTYTTBIH: OTOAChl MCH IAFbIH
KOCIMKEPIIKTIH KHUBUIBICBIHAA OpHajdackaH. OchUiaiiiiia OTOACHUIBIK KACIMKEPIIK HMHCTUTYTHIH KEIICHI,
callaapaJiblK KYKBIKTBIK PETTEY Typasbl TY)KbIphIMIaMa yacayra 0oJabl.

Conpaii-ak, O0TOACBUIBIK KOCIMIKEPIIK CyOBEKTUIEp apachblHIarbl  OTOACBUIBIK, KOCIMTKEPIIK,
YHBIMAACTRIPYIIBUIBIK X9HE €HOCK KaThIHACTAPBIHBIH OPBIH alTyblH KAMTaMachl3 eTel. Ajalia, 0T0aChUIbIK
KOCIMKEPIIKTIH ~asChlHJa OTOACBUIBIK-KYKBIKTHIK OaillaHbicTap OOJNybl KEpeK, OJIApJbIH HeTri3iHzue
KOCIIIKEPIIK  KbI3MET  YHWbIMAAcThIpbuIaZbl. OTOACBUIBIK — KOCIMKEPIIK  JOCTYpidi TYpAE HApPBIKTHIK
SKOHOMHMKACHI JAMBIFAH €JJIEp/Ie CAHbIK KaFblHAH O0achiM OONAThIH OM3HECTIH €H KEH TapaliFaH Typi OOJbI
cananaasl. COHBIMEH KaTap 0TOACHUIBIK KOCIMOPHIH OU3HECTI IAaMBITY YIIiH OO/KETTI KYMCaW Ibl, KapaKkar
OTOACHIHBIH KaXKETTIJIIKTEPiH KaHAaFaTTaHABIpyFa OarbITTaNlabl, SFHU OJ JICHCAYJIBIK, O1J1iM, eMip camachiHa
KaiiTa MHBECTHIIMSIIAY YIIIH KOJIIaHbLIA/IbI.

ooicmep men mamepuanoap

By MoaceneHi 3epTTeymdiH oAiCHaMajblK HEri3i or0achl MYIICNEPiHIH KAaThICYBIMEH KOCIIKEpPIIiK
KBI3METTI JKY3€re achIpyAbIH OpTYpJdi HbICAHJApbIHAA TYBIHAAWTBHIH HEri3ri Macenenepli aHbIKTayFa,
0TOACBUTBIK KACIITKEPIIK CaJNAChIH/IAFbl a3aMaTTBIK, OTOACHUIBIK, YXKBIMIBIK JXOHE ©3re Je KYKBIKTBIK
KAaThIHACTAPJIBl TajJlayFa OalaHBICTBI MOcelNeNlepli 3epTTeyre MYMKIHAIK OepeTiH JUalleKTHKAIbIK-
MaTEePHAIINCTIK, XKYHENIK 9/icTep, Tajaay KoHe CHHTEe3ey dficTepi nananansuiasl. JXKykenik Tannay auici
0TOACBUTBIK KOCIKEPIIKTI KOCIMKEpIiK KBI3MET TYpi peTiHIe TYCIHYy Typaibl jkaHa OuTiM amy YIIiH
KoJmaHpuiAbl. OTOACBIIBIK KYKBIKTBIH MACEJIEeNl calachl KYKBIKTBIH op TYpJll cajlajapelH FaHa eMec,
COHbIMEH Oipre FBUIBIMHBIH op TYpJi cananapblH 3epTTeyAiH Herizi Oonbim caHamagpl. OTOACBUIBIK
KOCIIKEPIIiK 0TOACKl MHCTUTYTBIMEH Tikened OaitanblcThl. Ochl KYOBUTBICTBI 3€PTTEYIiH AYpBIC TaHOAJIFaH
o/liCHaMachl HOTKDKECIHIE OChI Cajlafiarbl TAHBIMJBIK FHUIBIMU JKOHE TAXKIPUOCNIK KBI3METTIH HOTHIKECIH
aHBIKTANUbI.

OT0acCBUIBIK KOCIIKEPIIK OPTYPJIi OTOACBUIBIK-TYPMBICTBIK KOHE KOCIMKEPIiK Macesenepli LIemye
YiKeH aneyeTke ue. Kazipri TaHma oTOAChUIBIK KOCITKEPITIK iC JKY31HIe OHBI KOJAaHYIbIH THIMIUTITIHE ocep
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€TeTiH HOPMAaTHUBTIK-KYKBIKTBIK PETTEYACH THIC KalyJda, COHJIBIKTAaH ToXipuOene OHBl  AYphIC
naiimananbayna. Kazakcran PecrmyOnmkacsiHIarsl HOPMATHBTIK KYKBIKTBIK —AaKTUIEpiHIE OTOACHUIBIK
KOCIKEPIIKTIH 3aHHAMaJbIK aHBIKTaMachl KOK. OTO0achUIBIK KOCIMKEPIIKTIH — FBIIBIMH-TEOPHSITBIK
HeTi3IeMeciHiH O0oIMaybl KYHECI3AiKIIeH, JKEeKeIereH MoceleNnepi TaaKplIayMeH, opTYpJli dficHamMaapabl
KOJITAHYMEH CHIIATTAJa bl

Tanxvinaynap

OT0acBUIBIK KACIKEPIIK KYOBUTBICHIH 3epTTEy HMoHAPAIBIK OOMYyhl KEpeK, OiTKeHi Oy OM3HeC TapHuxH,
SKOHOMHKAJIBIK, OJEYMETTIK, KYKBIKTHIK CHIATTarbl KemnTereH (yHKUMsIapAbl opblHAaWAbl. Tapuxu
TYPFBIOAaH OTOACBUTBIK JACTYPJIEp OTOACHUIBIK KOCIMKEPNIKTI JaMBITya YJIKeH MaHBI3Fa He OOJIBI.
OTOaCBITBIK KOCITTKEPIIIKTIH HETi31 ceHIM MeH TakipruOe. OTbachiHma KOCIMKEPIIKTIH KYHIBI TOKIpHOECiH
caKTay OoTOACBUIBIK 9yJIETKE HAphIKTa KATyFa KoHe O9CEKeNIeCTIKKe ToTen Oepyre MyMKiHIIK Oepi.

DKOHOMUKAIIBIK KaTeTOpHs peTiHAe oTOAchUIBIK On3HeCTI OipiHII Ke3eKkTe maiina Tabyra OarpITTalFaH
KOMMEPIHSIBIK KBI3METTIH Oip TYpi peTiHae aHbIKTayra Oomanbl. OTOackUIbIK Om3HeC Oenrini Oip oTOackHa
Hemece OipHemie oTOachlHa THecisi OOMYBIMEH CHIATTalajbl, ONApIbIH MYyIIENepi 9yJETTiK, HEKe KoHe
Oacka na OelipecMu OaiilaHBICTAPMEH OAiNIaHBICTHI, aTallFaH KACINTiH Henepl MeH OeHeduuuapiapbl OOJbII
TaObuTaaEl. OTOACKIIBIK KACITKEPITIK — OYJI 9JIeTTe ©31H-031 JKYMBICIIEH KaMTY YKoHE MUKPOOW3HEC HeMece
mIarelH OM3HeC angpiHna Typran ¢opmat. OckifaH OaiaHbICThl OTOACBUIBIK OM3HECTI KOJIay — CHOEK
KYKBIKTBIK KaThIHACTAPhI IICHOEPIHC 63 €HOCTIH KOJAaHa aIMalThIH alaMJIIap bl XKOHE KOCIIKepiep CaHbl
OOWBIHINIA IIAFBIH JKOHE OpTa KOCIIKEpIiK CaNachlHBIH OachlM OOiriH KypaWThIH IIarblH OW3HEC
HBICAHJAPBIH Oip Me3riiae Kongayra Tikene >koi. OTOachUTBIK KACITKEPITIKTiH SKOHOMHKAIBIK KEIIeHi IIeT
MEMJICKETTEP/IiH TOXKIPUOCCIHeH albIHFaH MbIcajagapMeH cyperrtenred. Kenreren emmepae 1000 xbuinaH
acTam XYMBIC ICTe KeJe »KaTKaH OTOACBUIBIK KOCITOpBIHAAP O0ap. OneMIeri eH KoHe KOMITaHusIap — Oyl
«OTOACHUTBIK) KOMIAHUSIIAP: JKAIMOHMIBIK XOIIM O0TOAachl (KOHaK Yl OW3Heci), WTambsSHABIK MapuHemn
ot0achl (IIipKey KOHbIpayJIapbiH KYI0) oHe (ppaHIly3asiK e ['yineH otoack (1mapar xacay) [5].

OT0AaChUIBIK KOCIKEPIIiK SKOHOMUKAHBIH WHHOBALIMSIBIK QJICYETIH JaMbITyFa, KbI3MET TICH OHJIIPICTIH
’KaHa TYPJIEpPIH i37ieyre jKOHE EHri3yre, COHAAl-aKk caTy MEH KapKbUIaH[bIpyFa bIKMai ereni. OTOachuIbIK
KOMITAaHUSJIAP ©3 KBI3METIH KaluTalfa KOJDKETIMAUIIK IIEKTEYJIi KoHE SKOHOMHUKAra JEreH CEeHIM JIeHIeii
TOMEH JIaMYIIbl HapbIKTap/ia FaHa eMec, COHBIMEH Oipre KaJIbITaCKaH HapbIKTap/a Ja *KYpri3ei.

Ocbunaiiia, 0TOACBUIBIK KOCIMKEPIIIKTIH OCBIHIAH 3KOHOMHUKAIBIK (DYHKUMSUIApBIH Ol KepceTyre
Oonanmpl: OW3HEC KBI3METIHIH  OpPTYpNi  calanapblHAa  OOCEKeNeCTiK  OpTaHbl  KAJBINTACTHIPY;
MOHOTIOJIMSUTAHABIPY JICHICHiH TOMEHJETY; OTOAchUIapIIbIH ©31H-031 JKYMBICIICH KaMTYybl apKbUIBI €HOEK
HapBIFBIHBIH Kal-KYHiH KaKcapTy *OHE JKEPriliKTi jKepieple >KYMBICCHI3IBIK JICHIeHiH TOMEHIETY; eMip
CYpy IEHIeliH JKaKcapTy; e3repicTepre *bUIIaM dcep €Ty calliapblHaH HApBIKTHIK SKOHOMHUKara OeiimMeny;
HEFYPJIBIM TEHIECTIPUITeH KYHEeHI KypyFa KaplieMJIecy KoHe KbI3MET KOpCeTy, dcipece MIeTKi aylaHaap/a;
JKEPriTiKTI YKOHOMHUKAHBI JKaHAAHIBIPY (YCBHIHBICTBI KEHEUTYJEeH 0acka, OTOACBHLIBIK KOCIOPBIHIAPIBIH
0achIM OeliTi JKEPTUTIKTI MIUKI3aTIIeH KOHE COJ CUAKTBUIAPMEH KYMBIC iCTemi).

OT10acbUIBIK KACIIKEPIIK KYKBIKTBIK KaTeropusl peTiHzme, opuHe, epekiuenikrepre ue. OTOachUIbIK
OM3HECTIH HEri3iHAE JKEKe CCeHIM KaThlHAcTaphl KaTblp. KYKbIK TYPFBICBIHAH CEHIMI€PIIIK MoMiJienep
KeTiCIMIIapTTHIK MiHAETTEMeNepre KaparaHaa oJjeKaia ceHiMAl »oHe mporpeccuBTi. OchlHAAd KapbiM-
KaThIHACTA KOJ KOO, yoze Oepy, cepikTec Typalsibl akmapaT XHHay KaXeT emec. TapanTapiAblH e3apa ic-
KUMBIIBl CEHIMIe Heri3aeneni, Oyl perTe KYpbUITAWIIBI MEH CeHIMrepiik OacKapylibl apachIHIAFbI
MIHJETTEMENEp TIPI3/l TOYEKeNre eMeC, TYbICThIK KaThlHACTapFa HEeri3aeie .

KYKBIKTBIK FBUTBIMAA OTOACBUIBIK KOCIMKEPIIKTiH TY)KBIPBIMAAMAachl MEH KYKBIKTBIK TaOUFaThIH
AHBIKTAy/1a OPTYPJIi TOCIIIEP KAJIBINTACTHI.

W.B. Bapbammn, T.A. ®enotosckas, C.H. TUTOB KepceTKeHJEH, «O0TOACHUIBIK KOCIMKEPIiK IIaFbIH
KOCIKEpiKTiH Oip Typi peTiHge, OHBIH KaFgalblHAa OTOAchl MyIIeNepi MeH TYBICTapbl o3
KOCIMOPBIHAAPBIHIA MEHILIK Heliepi /e, JKYMbICIIbUIap Aa 6oa anaasl» [6].

An Oenrimi raneiM H.W. Bapaner Obutaii jern KepPCEeTKEH: «OTOACBUIBIK KACIMKEPJIiK — OyJ1 0TOAach
MYILeNepiHiH, COHAal-aK ojap KypraH (caThlll ajFaH) KOCIMOPHIHHBIH HeNepi MEH KbI3MeTKepiiepi OOJbIn
TaOBUIATBIH OJIAPJBIH TYBICTAPBIHBIH OacTaMallbul KbI3METi, OHBIH MaKcaTbhl — TayapiapAbl (KbI3MeTTepi)
OHJIIPY/Il )KOHE CcaTyJIbl YUBIMIACTHIPY apKbUTbI KOFAMJIBIK KOKETTITKTEP Il KaHAFATTaHABIPY, OYJI TYIKITIKTI
TYTBIHYIIIBIHBIH, ©HIMIe (KBI3METKE) CYPAHBICBIHBIH ©3TepyiH YHEMi i3meyMeH Oipre JKypemi >KoHe
LIBIFAPMAIIBUTBIK TOCUIAIH, cayaTThl MapKETHHITIK CasiCaTTBIH >KOHE OpTYPJi MHHOBAaLMSUIAPABl SHTI3yIiH
apKachIHJa CYPaHBICTHI KaliTa Kypy apKbUIbI XKy3ere acams [7].
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3eprreymi O.C. Kupenkuna o3 eHOeriHae kenecifel OasHmaWbl: «OTOACHUIBIK KOCIMKEPIIiK — Oy
Om3HecTiH cepmiHAi, OenceHmi 5SIeMeHTi, OacTamamiblUl, TOyeJnci3 KbpI3MET, ©3iHIH MYIIKTIK
JKAyaIKepIIIiriMeH JKOHE 63 ToyeKeliMeH a3amarrap OipiecTiKTepiMeH XKy3ere achbIpblUIaibl, OHAa KeM
JereHie eKi KaThICYIIbl — Oip oTOAcBHIHBIH Mymienepi Oonaapl. byn Kpi3MeT maiina Taby MakcaThlHAA OHIM
eHJIipyre (KbI3MET KopceTyre) OarpITTanFaH [§].

Conbven Katap J[.A. BokoB 0TOACBUTBIK KOCITTKEPIIKTI OTOACHIHBIH <OKAJIFBI3 OWIIITiH» OLIAipeTiH
KOCIMOPBIH JaMybIHBIH MYMKIH Ke3eHIepiHiH 0ipi peTinae cunartaiast [9].

Peceiinix raneimaap 3.K. PycakoBa men W.B. JlaBpeHTheBa ©3 eHOCKTepiHIe ObLIail Jem aHBIKTAaFaH:
«OTOACBUTBIK KOCIMKEpIiK — Oyl OTOachIHAAFBl KOCINMKEPIK KBI3METTIH op ailyaH TypiepiHiH Oipi
(Tayapmapasl 0TOACH MYIIENEPiHIH KYIIiIMEH OHAIPY JKHE caTy, MENJANIBIK KOHE KOMMEPITUSIIBIK KbI3MET,
KBI3MET KOPCETY), ONapIbiH 0acThl MaKCaThl — TaHBIMIBIK JKOHE TOPOMENIK MiHAETTEp KELICHIH MIeITyMeH
Oipre oT6achUTBIK KipicTi apTThIpy [10].

JLA. 'amxuMypaToBaHblH, TiKipiHIIE, OTOACBUIBIK KOCIMKEepiaik — Oyl KeliHri Myparepiik
cabaKTacThIK MaKCaThIH/IA TybICTAPbl YUBIMIACTBIPFaH KOCIMKEPIIiK KbI3MET TYpi 6oubin Tadbimaast [11].

An T.H. Casuna, T.B.llankun Oosnca, OTOACBUIBIK KOCIIKEPIIKTI KYMBICIIBIIAD MEH KOCIIOPHIH
venepi apachlHIa TYBICTHIK OaillaHBICTApABIH OOMYBIMEH CHIIATTANATHIH IIAFBIH KOCIMKEPIiKTIH Oip Typi
peTinae aHbIKTanabp! [12].

3eprreymi W.A. [InoTHMKOBa KepceTKeHHAeH, O0TOACBUIBIK KocimKepiik — Oy Oenrimi Oip >kKoiMeH
TybicTap (Oip oTOackl MyIienepi) apachIHAAFBl SJIEYMETTIK KaThIHACTAP YPAICIHIE >KYMBIC iICTEHTIH JKoHE
Oenrimi  Oip KoOFamHBIH (alMakThIH) KAaXKETTUTIKTEPIiH KaHAFraTTaHABIPATHIH MAaHBI3ABl  QIIEYMETTIK
KYHJBUIBIKTAp MEH TOPTINl CTaHJAApTTapbIH OipiKTipeTiH eHOEK KOHE SKOHOMHKAJIBIK KBI3MET XKyHeciMeH
YUBIMIACTHIPBUTFaH IaFbIH OM3HECTIH QJIEYMETTIK-HHCTUTYIIHOHAIIE Typi [13].

K.C. llunmumpiHaHBIH TiKipiHIIE, OTOACBUIBIK KOCIMKEPIIiK ©31H-031 JKYMBICIIEH KAMTy JXOHE IIarblH
KOCIMIKEPIIKTIH aJIIbIHAa TYpFaH ¢popMa peTiHae KapacTeIpbiiasl [14].

Conpaii-ak, W.1O. JleneTukoBaHbIH OHBIHINA, OTOACBUIBIK KACIMKEPIiK — OYJI IIaFblH OW3HECTiH
€peKIle Typi, OHBIH asiChIH/Ia OTOACKHI MYIIETepi 63 KOCIMOPBIHAAPBIHBIH Helepi MEeH KbI3METKEpIIepi peTiHae
opeker eremi [15].

A.A. XKyk xone K.M. Ilortuit 63 eHOCKTEpiH/IE Keeciiel KopceTei: «0TOAChUIBIK KACIKEPIiK — OYJI
MEHIIIKKe JkoHe (Hemece) Oackapyra KaThICaThH Oip OTOachl MyIIenepi XYMBIC ICTEHTIH IIaFblH
Kocimkepiik» [16].

KapacThIpbUIBIIT OTBIPFaH TYXKBIPbIMJIaMaHbl ©O30ekcTal PecriyOnKachIHBIH 3aHHAMACBIHAA 0TOACHLTBIK
KOCIMKEPITIKTI «0TOACHI MYIIIENepi 3 TOyEKeNiHe XKoHe 03i1HIH MYJIKTIK )KayalKepIIiirine Kipic (maima) amy
MaKCaTbIH/IAa JKY3€Te achIpaThlH OacTaMallbul KbI3MET» PeTiHae aHbIKTay (GYHKLIHMOHAIB MaHbBI3bl CUIIATKA
ue [17].

OTO0aChUIBIK KOCIIIKEPJIIKTI OTOACBUIBIK MOHE KOCIIKEPIIK KYKBIK IIOHIH KYpalThIH KOFaMJIBIK
KaThIHACTAP/IbIH XUBIHTBIFBl PETIHAE KapacTblpyra 00Naabl, O €Ki KYKBIKTBIK MHCTHTYTTBIH: OTOAchl MEH
LIaFBIH KOCIIKEPIIKTIH e3apa apekerrecyinze Oonazapl. Ocbuiaiima, 0TOACBUIBIK KSCIMIKEPNIiK WHCTUTYTBHIH
KeUIeH]I1, caaapallblK PETTeY Typasibl KOPBITHIH/BI JKacayFa O0Jaibl.

Homuorcenep

OT0achbUIBIK KOCIMKEPIIKTI alKbIHAAY Ke3iHAe OTOACBUIBIK KOCIMKEPIIKTI MaTepHaJbIK HWTLTIKTEpi
OipJecin HeJeHYICH, OHBIH 1IIIH/E MaPyaIllbUIbIK KOFaMIaCThIKTAPIarbl YJISCTep MEH aKIMsIap bl Oipiecimn
HeJieHy, 0TOachl MYIIeNepiHe KaTMaNThIH e3re TYJIFalapblH KaThICYBIMEH KOCIIKEPIiK KhI3METTI OipIecin
JKY3ere achlpy, COH/Iali-aK 0TOAChl MYIICIIEPiHiH HeMece 0erje ajamMIap IblH KalaMallbl eHOETiH naianana
OTBIPBIT, KICITTKEPIIK KBI3METTI XKYPri3y jKaraaiiiapblHaH HAKThI a)KbIpaTa 01y Kepek.

3aH FBUIBIMBIHAFBI OTOACHUIBIK KACIIKEPJIIK Jern oTOachl Myliejiepi maina Tady MakcaTblHIa eMmec,
MYJIKTIK KKETTUTIKTepAl KaHaraTTaHIbIPyFa oHE OTOACBIHBIH MYIJCIEPIH EHCepydi YHecTipyre
OarbITTaIFaH HKOHOMHUKAJIBIK >KOHE QJIEYMETTIK HOTMXKEJIEepre KoJ JKETKi3y YIUiH KY3ere achlpaTblH Ke3
KeJIreH 3aH/bl YHBIMIIBIK-KYKBIKTBIK HBICAH/IAFBI JiepOec, OacTaMalbul, KYHei, 63 ToyeKelliHe XKoHe O3i1HIH
MYJIKTIK ayanKepIliliriie KaTbICThl KbI3METTI TYCIHY YCBIHBbUIAZBI. OTOACBUIBIK KACIKEPIiK KEeKe JKOHE
YKBIMBIK, TIKEJIeH )KoHe AeTIAIIBIK O0bIn Oemineai [S].

OT0achUIBIK KACIMKepIik — OYJI jkeKe oTOAchl MYIIECiHIH OM3HECIH YHBIMIACTHIpY Hemece OapibIK
oTOacel MyIIENepiHiH keke MeHIrniri. Kocimkepiik WeciHiH OHMIPICTIK KhI3METKE KaXKETTI MaTepHUaIBIK
pecypcTapsl MEH Kypleni *aOapIKTaphl 0ONabl, COHAAN-aK MCHIINIK WeCi KOCIMOPBIHHBIH KBI3METIH JKEKE
OaKbLUIANIbL.
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OT0achUTBIK KOCIMIKEPIIiK SKOHOMHKAIBIK KbI3MET TYpi peTiHAE KOHE KYKBIKTBHIK peTTey MEH
MEMJIEKETTIK OWIIIKTIK BIKIAT €Ty OOBEKTICI pEeTiHAE KOCIMKEpIiK KYKBIK CalachIHBIH HBICAHACHIHA
SHTI3iNe i, ajaiima OHBIH HeTi3iHAe OTOACHUIBIK KYKBIKTHIK KapbhIM-KaThIHAacTap »atelp. Otbackl nem
«TYBICTBHIK, HEKe, Oalla achIpall ajy yKoHe 0TOACBUIBIK KYKBIKTHIK KaThIHACTApbIH HETi3iHAE JKaTKaH e3re e
3aHABl (aKTLIEPACH TYBIHAAWTHIH JKEKE MYIIKTIK €MeC XOHE MYJIKTIK KaThlHAcTap CallaChIHIAFbl e3apa
KYKBIKTap MEH MiHIeTTepMeH OaiIaHbICTHI TYJIFaNiap MeHOepin» TyCiHy KaxerT [7].

KYKBIKTBIK JAOKTpUHAJA OTOACBUIBIK KOCIMKEPIIKTIH KYKBIKTHIK CHUIIATBIH KCH MaFbIHaJa aHBIKTayFa
KaTBICTBl KO3KapacTap Keszaeceli. byHaal TYKbIpbIM «0acKapyAblH IIBIFBICTHIK YATiciHE («Om3HEC 0TOAachl
petiHme», «emip OOWBY KopHopamusIapaa >KYMbBIC icTey, Oenriyi Oip oTOackl MyIIelepiHe >KYMBICKA
OpHaJacy/Iarbl apTHIKIIBIIBIKTAP JKOHE T.0.) KATHICTHI KOJJIAHBLIA/IbI.

Kacinkepiik KYKbIK JOKTPUHACHIHAA KOPCETIITEHACH, «erep 0TOACBUIBIK JKOHE IIIaFbIH KOCITKEPIIKTIH
apachlH/Ia HAKThl albIPMaIIBUTBIKTAp O0IMaca, OH/A YKaHa KYKBIKTBIK KaTerOpHsuIapbl, KOHCTPYKIIHSIIAP.IbI
KYpY, IIaFblH KACIMKEPIIIK CYOBEKTICIHEH e3relie OTOACBUIBIK KOCIMKEpIiK CyOBEKTICIHIH 3KOHOMUKAIIBIK
(xocimkepilik) KbI3METIHIH apHaNbl KYKBIKTBIK PEKUMIH KaJbIITACTBIPY KKETTLIT /1€ )KOK» JeTeH Ko3Kapac
Hazap aymapyra Jaiiblk. COHBIMEH Karap, «OTOACBUIBIK KOCIIKEPJIKTIH INaFbIH  KOCIIKEPIIKIIEH
CaNBICTBIPFaH/Ia JKeKe epeKIIeNikTepi Oap (Kamutamapl FaHa emec, eHOeKTi e, OTOachUIBIK EHOEKTI e
OipikTipy HBICaHBI, 0TOACBUIBIK OM3HEC TEK SKOHOMHKAJBIK KaHa eMecC, COHbIMEH Oipre oTOachUIBbIK >KOHE
QJICYMETTIK MIHJETTEP/Ii Je MICIIe aJIajibl)» JETSH TY KbIPBIMHBIH HETI3UTIriH MOHBIHAAY KaxeT [10].

OnebOneTTepae KOCIMKePIiK KbI3METTI 0TOACHUTBIK KOCIMKEPITIKKE XKATKBI3YABIH HETi3T1 KepceTKimTepi
allKpIHIAIFaH: OTOACHIHBIH OW3HECTI OakpUIaybl (HAaKTHI, KATBICY Yieci, THeCLTl aKuusIapAblH MailbI3bl
apKBUIBI); KBI3MET canachl (9[IeTTe, aybll MapyallbUIbIFBl OHIMACPIH Ocipy, a3bIK-TYIIK TayapiapblH, KHiM-
KellleK, asK KHiM eHipy, cayaa, MeiipaMxaHa Ou3Heci, KYPhUIBIC )KoHE PEKOHCTPYKITHUS); 1IIIK1 MapyalIbUIbIK
JKoHe eHOeK KaThIHACTApPHI Y3aK, TYPAKThl CUTIATKA He (TeK eHOeK MapThiHa (KelliciMre) FaHa eMec, COHBIMEH
Katap 0TOAChUIBIK, TYBICTBIK OaiiylaHbICTapFa, TOTKA YKaTaThbIHIApFa Ja HeriznenreH) [12].

Kocinkepmik KbI3METTI OTOACBUIBIK KOCIIIKEPIIiK PETiHAE capaiayFa >KOHE OHBI ca0aKTac KYKBIKTHIK
caHaTTaplaH aXbIpaTyFa MYMKIHIIK OepeTiH OTOAachUIBIK KOCIMKEPIIKTIH KOHCTHUTYIMSUIBIK, Oa3allbIK
Oenriiepi  peringe: 1) orbacel Mymienepi — OTOACBUIBIK KOCIMOPBIHFA KATBICYIIBLUIAD apachiHJIa
KaJIBINTACaThIH OTOACBIIBIK KYKBIKTBHIK OaiIaHbICTapibl; 2) O0TOACBUIBIK KOCIOPBIHHBIH KbI3METIHE JKEKE
eHOeK KATBICYbIH aTam eTKEH eH. Erep mapya-GpepMep KOXabIFbl YIIIH JKeKe eHOCK KATBICYbl KaKeT
0oJca, oHAa O0TOACKUTBIK-KYKBIKTHIK OaiilaHbICTap OTOACHUTBIK KOCIMTKEPIIKTiH JKeke Oenrici 0OMybl Kepek,
OYJT OHBI IIAFBIH KOCIMTKEPIIKTEH epekineneHipeni [18].

Kopvimuinowi

Kazakcran PecnyOnmkacbiHna oTOAChUIBIK KOCIIKEPIIKTI aFbIMIAFbl JIaMBITYIIBIH 0acThl ©3eKTi
MoceJieci peTiHjie ic Ky3iHe OM3HECTIH OChl HBICAHBIH HOPMATUBTIK-KYKBIKTHIK PETTEY iH O0IMayblH aTayra
Oomanpl. Byn xarmaii OipkaTap KUBIHIBIKTAp TYFBI3YBl MYMKiH. OTOACBUIBIK KOCIHOPBIHIBI OTOACHUIBIK
KOCIMKepiiK peTiHae Tipkeyre OonmManapl. COHIBIKTaH 0acka YHBIMIBIK-KYKBIKTBIK KYPBUTBIMIAPIbI
KOJIIaHBII, KOCIMKEPIIK CalaChIHIArbl OTOACHUIBIK KaThIHACTAPABIH MOHIHE KAWIIBl KEJICTiH OCBHIHIAM
OM3HECKE JKaJIbl epekeep/i Kojganyra Typa kenemi. Ochliaiiima, oTOackl Myleaepi jKeKe Kacilkepep
pETiHAE TIpKEIyre »oHE CcepiKTecTep peTiHAe Ou3Hec >KYprisyre, <« KyMbIC Oepylli — KbI3METKEp»
KYpPBUIBIMBIH NaiiiaiaHyFa HeMece OM3HECKEe YIIECTIK KaThlCy KYKBIFBIHIIA 3aHIbl TYJIFanap YIUiH Ke3AelIreH
YUBIMIIBIK-KYKBIKTBIK HBbICAHJAPIBIH OIpiHIH OIpJeCKeH KOCIMOpHBI IIEHOEpiHAe KaThlHACTAp KypyFa
MOXKOYP.

OtOacbutblK  OM3HECTIH AambUTybl MEH ©Mip CYPYiHIH KYKBIKTBIK Heri3i OoJMaraHIbIKTaH,
KOCIMKEPIIKTIH Oy TYpiHIH PeCMH CTATUCTHKAChl KOK. COHIBIKTAaH 63 OM3HECIH 0TOachl MYyIIEIepPiHiH
eHOeriHe, KociOM JarnblIapblHa, MBIFAPMAIBUILIK KalijeTTepiHe CYHeHe OTBHIPBIN KypaThlH KOCiIKepIep
CaHBIHBIH HAKTBl KOPCETKIIITEPiH KeNTipy MYMKiH emec. Anaiina, Kasakcran PecnyOnukacsinma oT0achUIbIK
KOCIIIKEPITIKKE TOJIBIK XKaTKbI3yFa 00JIaThIH 3aH bl TYJIFaJap Aa Ke34ece/i.

OKOHOMHKAJIBIK ~OpPTaHbIH JKOFAapbl TYPAKCBI3AbIFBI MEH OeNrici3miri, OackKapyablH OapiibIK
JeHreiepingeri 0OlopoKpaTHs MeH ChlOaiiac >KEeMKOPJBIK, JKOFaphbl TOyeKenaep, Hecue Oepy KeslepiHiH
KOJDKETIMCI3/iri, OTOACBUIBIK KACIIKEPIiKTI MEMJIEKETTIK KOoJAayabslH Ooimaybl — OCHl (haKTopiapIblH
OapJbIFbl OU3HECTIH TAaOBICTHI JaMybIHA KeJepri KEeTIpIll KaHa KOHMai/ibl, COHBIMEH KaTap KOCIMKepJIepaiH
i30acapiapsl YIIiH aTa-aHajJapblHAH Mypa OOJIbIN KajaFaH OYJI JKYMBICTBI JKaJFacThIpyFa KYJIIIBIHBICTHIH
OonMayblH, aj aTa-aHalapIblH OYJ ayblp «aybIpTHAJIBIKTBI» Oajajapra >KYKTE€yre AETeH YMTBUIBICHIHBIH
OoMaybIH TYABIPAIBL.
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Kazipri yakpITTa €3 iciH KOJiFa KOWFaH Kocillkepiiep, COHAaWl-aK OTOACBUIBIK KOCIKEPIiKIeH
alfHaNBICaThIHIAP CaHBI OApJBIK JKepAe KapKeIHIBI JAaMy YCTiHAe. by orOachuiblk OM3HECTeTi MoMminenep
eTe CEHIMJI JKoHe inmrepi ekeHairine 0aimansIcTel. OTOACKI MYIIIETEpi iCKEepIIiK CepikTecTep OONFaH Ke3iHae
Ke3 KeJreH JKaraaiarbl 0TOAChUIBIK KaThIHACTAPFA JICTCH CEHIM OTOACHUIBIK OU3HECTE ¢ KOPiHIC TaOalbl.
Hom ocel xepae OapibIK Macenenep MEH iCKepIiK CypaKTapAbl IIENIyAe IJI OCHIHIAH KOHCTPYKTHUBTLIIK
Oaitkamanpl. OChIHTAW KaThIHACTApAAFbl TapanTap TYMKI MaKcaTThl — OTOACBIHBIH MOPAIBIBIK KOHE
MaTEpUAIJIBIK 9JI-AYKAThIH aliKbIH KOPCETE/II.
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®. Abyranuesa, M. XKackaiipar

CemeiiHOe NpeANPUHIMATENbCTBO KaK (aKTOP COUAIBLHOIO PA3BUTHA

I'maBHOI wenblO cTaTbu SBIAETCA ONpPEIENICHHE POJIUM CEMEHHOro MNpeAIpUHUMATEIbCTBA B Pa3BUTUU
rocygapctsa, (GOpMHUpYsl ero Kak CoLHanbHbIi (akTop B ku3HH oOliecTBa. B xome uccienoBaTenbeKoi
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®. Abyranuea, M. Xackavipat

paboThI OBUIH BBISIBICHBI IPEUMYILECTBA M HEJOCTATKH CEMEHHOT0 OM3HECA B COLMATBLHON 1 SKOHOMUYECKOH
chepe ¢ menpio (GOpMHUPOBAHUS IMOHATUS «CEMEWHOE NPEANPUHUMATENBCTBOY», a TaKKe HCIONb30BaHbI
HCTOPUKO-TIPABOBBIE, CPABHUTENBHO-IIPABOBBIC, AaHATMTHYECKHE M OMUCATEIbHBIE METOIBI HCCIIEIOBAHMS.
ABTOpaMH pacCMOTPEHBI AaKTyaJIbHBIE IPOOJIEMBI CEMEHHOrO INpeANpUHUMATEIhCTBA KaK COLUAIBHOTO
sBIeHHs M (akTopa commanbHOro pasBuTHA. [logpoOHO OOCY)XKIEHBI CTpaTeTHYecKHe M TaKTHYECKHe
IPEUMYIECTBa CEMEHHOr0 MpeIIPUHUMATENbCTBA B IIPOLECCE Pa3BUTUS SKOHOMHMKH CTPAHBI, €r0 IIPaBOBas
3HAYUMOCTh. B Xoze uccre1oBaHus TeMBI OBIIH BEISBICHB OCOOCHHOCTH CEMEHHOTO IpeIIpHHIMATEILCTBA
KaK COLHANIbHOTO HHCTUTYTa M 3HA4E€HHE CEMbH IO YKPEIUICHHIO IMO3MIMH B 3KOHOMHKE, CEMEHHBIX
OTHOIIEHUH, CEMENHON MPEEMCTBEHHOCTH, BO3HUKAIOLIEN B pE3y/lbTaTe UMYIIECTBEHHOIO B3aMMOIEHCTBUS
4JIeHOB ceMbH. 1o TeMe Hccie1oBaHus N3y4eHBbI TakKe MPHUYMHBI, YCIOBUS U 3Talbl (OPMHPOBAHUS HOBOI
MpaBOBOM INKOJBI, YTO BeIeT K MOSBICHUIO MPABOBOIO HMHCTUTyTa B paMKaX COBPEMEHHOTO
IpeANpUHUMATEeNbCTBA. B pesynbraTe HccnenoBaHus cIelaH BBIBOJ O TOM, 4YTO, YYUTHIBas Ba)KHOCTb
3aKOHOJATENILHOTO 3aKPEIUICHNS] WHCTHTYTa «CeMEHOe IpeANpHHUMATEeNbCTBOY», CYOBEKTHI CEeMEHHOTo
IpeANPUHUMATENILCTBA, HApsly ¢ YKPEIUIEHUEM CEMEHHBIX CBsI3€H, BHOCST CYLIECTBEHHBIN BKJIaJl B pa3BUTUE
COIMAIBHOM M SKOHOMHYECKOH cep rocyrapcrsa, co3uaBas 0COOYIO KOJUICKTUBHYIO KyJIbTYPY, OCHOBAHHYIO
Ha LIEHHOCTAX U KyJIbTYPHOM HaclIeJUU CEMbU.

Kniouesvie cnosa: cemeiiHOE TpEANPUHUMATENHCTBO, CEMEHHBIH OW3HEC, ceMelHas TMOJUTHKA, CEeMbs,
MPEANPUHAMATENBCKAS IeATEIFHOCTD, 3KOHOMHKA, TPaKIAHCKOE MPaBO, CEMEHHOE MPEANPHUITUE, ceMelHast
KYJIBTYpa, CyObEKThI IPEAPUHIMATEIBCKOM AeSTENbHOCTH.

F. Abugaliyeva, M. Zhaskairat
Family entrepreneurship as a factor of social development

The main purpose of the article is to determine the role that family entrepreneurship plays in the development
of the state, forming it as a social factor in the life of society. In the course of the research work, in order to
form the concept of “family entrepreneurship”, the advantages of family business in the social and economic
sphere and the disadvantages found in practice were identified. The research used historical-legal, compara-
tive-legal, analytical and descriptive research methods. The article discusses topical issues of family entrepre-
neurship as a social phenomenon and a factor in social development. This paper discusses in detail the strate-
gic and tactical advantages of family entrepreneurship in the process of developing the country's economy, its
legal significance. In the course of the study of the topic, the features of family entrepreneurship as a social
institution and the importance of strengthening the position of the family in the economy, family relations,
family continuity arising from mutual property interaction of family members were revealed. On the topic of
the study, the reasons, conditions and stages of the formation of a new legal school are also considered, which
leads to the emergence of a legal institution within the framework of modern entrepreneurship. As a result of
the study, it was concluded that, given the importance of legislating the institution of “family entrepreneur-
ship”, family business entities, along with strengthening family ties, make a significant contribution to the
development of the social and economic spheres of the state, creating a special collective culture based on the
values and cultural heritage of the family.

Keywords: family entrepreneurship, family business, family policy, family, entrepreneurial activity, econom-
ics, civil law, family enterprise, family culture, business entities.
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Foreign states as participants in a civil process

As the investment climate in our country improves, the influx of foreign investments into the national econo-
my also increases. In this regard, it is necessary to constantly improve civil procedural legislation involving
foreign states. Issues related to improving civil proceedings with the participation of foreign states must be
thoroughly assessed and scientifically substantiated, taking into account all possible scenarios. The purpose of
the research is to analyze the peculiarities of foreign states as participants in civil proceedings according to
civil procedural legislation and to provide legislative proposals for its improvement. The research compares
the current norms regulating civil processes involving foreign states with the legislations of Russia, Uzbeki-
stan, and Kyrgyzstan, while also reviewing the works of foreign and domestic scholars on this topic. Civil
procedural norms regarding cases involving foreign states were analyzed, and appropriate legislative recom-
mendations were formulated. The relevance of the topic is determined by the recent increase in economic in-
tegration with foreign states and the growth of civil relations involving foreign entities in the Republic of Ka-
zakhstan under the conditions of a market economy. As a result of the study, the foundations for foreign
states to exercise jurisdictional immunity under the civil procedural legislation of the Republic of Kazakhstan
were identified, and it was confirmed that all conditions for limiting judicial immunity are clearly defined.
Nevertheless, the role of foreign states as full participants in civil proceedings still requires clarification.

Keywords: Foreign state, foreigner, stateless person, foreign organization, international organization, foreign
entities, civil process, foreign legal entity, jurisdictional immunity, judicial immunity.

Introduction

According to the Decree of the President of the Republic of Kazakhstan No. 674, accepted on October
15, 2021, the further specialization of courts is identified as one of the key directions in modernizing the ju-
dicial system, as outlined in Section 5 of the Concept of Legal Policy of the Republic of Kazakhstan until
2030. In this regard, to create a favorable climate for the development of international relations and the in-
vestment climate, it is necessary to develop a procedural mechanism to regulate the participation of foreign
entities in civil court proceedings in the Republic of Kazakhstan. When accepting cases involving foreign
entities for consideration and decision-making, the courts of the Republic of Kazakhstan must be guided not
only by the norms of the domestic procedural legislation but also by the international conventions and trea-
ties signed by the country, as well as bilateral agreements on legal assistance with other countries. One such
international document is the International Covenant on Civil and Political Rights, adopted on December 16,
1966. According to Article 14 of the Covenant, “All persons shall be equal before the courts and tribu-
nals” [1]. Therefore, courts of the states that have ratified this Covenant must provide foreign persons with
equal procedural rights and obligations as those granted to their own citizens and organizations.

Such international documents not only require “compliance” with their provisions but also impose in-
ternational legal obligations on the participating states [2; 129]. In fulfilling these obligations, the participat-
ing states consider appropriate legislative changes and establish administrative and organizational resources
to ensure the implementation of these provisions. The issues regarding the peculiarities of foreign states as
participants in civil court proceedings, which are taken as the subject of this research, are also of great im-
portance in addressing the obligations arising from international legal documents recognized by our country.
One such document is the “Convention on Legal Assistance and Legal Relations in Civil, Family, and Crim-
inal Matters” (Minsk Convention), ratified by the Supreme Council of the Republic of Kazakhstan in 1994.
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Moreover, Article 474 of the Civil Procedure code of the Republic of Kazakhstan stipulates that “the
legal capacity of a foreign organization in procedural matters is determined by the law of the foreign state
under which this organization was established”. This means that the personal law of foreign organizations
(including foreign states) is considered the law of the state where the organization was created. This situation
requires judges to be familiar with the laws of the respective foreign country when dealing with cases involv-
ing foreign elements.

In the context of an integrated market economy, the increasing number of civil relations involving for-
eign entities in the Republic of Kazakhstan necessitates a reassessment of both the theory and practice of
handling civil cases with foreign elements. This is related to the rapid development of international relations
and the high level of economic activity in the country. In 2023 alone, the country attracted $28 billion in di-
rect foreign investments, marking a record figure, with external trade reaching an unprecedented level of
$136 billion [3]. President Kassym-Jomart Tokayev, in his address, emphasized the need to implement at
least 15 major projects at the state level, attracting both foreign investors and local business representatives.
He instructed to exempt foreign investors in the processing industry from taxes and other obligatory pay-
ments for the first three years. Additionally, he highlighted the importance of establishing joint enterprises
with large foreign IT companies. To attract further interest from domestic and foreign investors, he also
tasked with resolving all legal and financial issues surrounding these projects [3].

Given that foreign persons are involved in various aspects of the country's economy, migration process-
es and joint entrepreneurship with Kazakhstani citizens and relations involving land, marriage, and other are-
as, it is clear that such relationships intersect with the civil judicial system. In the first six months of 2024,
90330 cases involving foreign elements were heard in Kazakhstani courts [4]. Consequently, as civil-legal
relations (both property-related and non-property-related) become more complicated due to foreign elements,
the judicial process also becomes more complex, with foreign elements adding layers of intricacy.

Methods and materials

In the analysis of civil proceedings involving foreign elements, including the participation of foreign
states in civil court cases, both analytical and comparative legal methods were used. Specifically, the analyti-
cal method was applied to study the civil procedural legislation of the Republic of Kazakhstan, while the
comparative legal method was employed to examine the experience of foreign states in involving them in
civil court proceedings. The research materials included scientific works by domestic and foreign scholars on
the participation of foreign states in civil proceedings, as well as civil procedural law norms, court practices,
and case statistics involving foreign parties from Kazakhstan, the Russian Federation, the Kyrgyz Republic,
and the Republic of Uzbekistan.

Results

As the investment climate in our country improves, the inflow of funds from foreign states into the na-
tional economy is also increasing. In this regard, the constant refinement of civil procedural legislation in-
volving foreign states is a requirement of the times. Therefore, we believe that issues related to the improve-
ment of civil court proceedings involving foreign states should be comprehensively assessed and scientifical-
ly substantiated, taking into account all possible circumstances. Chapter 57 of the Civil Procedure Code of
the Republic of Kazakhstan is dedicated to procedural matters in cases involving foreign persons. Article 472
of the Civil Procedure code of Kazakhstan recognizes the following as foreign persons entitled to appeal to
the courts of Kazakhstan to protect their violated or disputed rights, freedoms, and legal interests:

a) Foreign citizens and stateless persons;

b) Foreign and international organizations.

As can be observed, categories such as foreign states, refugees, and individuals with dual citizenship,
who may be parties in civil proceedings, are not explicitly defined in Article 472. In our view, the term “for-
eign persons” itself is incorrect. Referring to “participants” or “parties involved” in the proceedings solely as
“persons” is a flawed concept. A “person” is an individual who has formed through a socialization process,
with a recognizable identity and characteristics in society. Therefore, the use of “foreign persons” in the
chapter’s title excludes administrative-territorial entities and states, including foreign states, which are rec-
ognized as subjects of civil law but are left outside the concept of participants in civil proceedings.

The Civil Procedure Code of Kazakhstan does not define the term “foreign persons”. As a result, this
creates barriers for certain categories of civil procedure participants classified as foreign persons from being
involved in civil court proceedings as plaintiffs or defendants.
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Despite the fact that Chapter 57 of the Civil Procedure Code does not specify the role of foreign states
as participants in civil proceedings, it is important to note that Article 43 of the same code names parties as
participants in the proceedings. Article 47 of the Civil Procedure Code recognizes the plaintiff and defendant
as the parties to civil proceedings. Paragraph 4 of this article states that a state can be either a plaintiff or a
defendant [5]. Therefore, the state, as a party in civil proceedings, is vested with equal procedural rights and
bears the same procedural obligations as other participants. Based on this, we have grounds to recognize for-
eign states alongside the Republic of Kazakhstan as participants in civil proceedings.

When examining this issue, various approaches can be seen in the legislation of neighboring countries.

Chapter 45.1 of the Civil Procedure Code of the Russian Federation addresses the procedure for han-
dling cases involving foreign states. According to Paragraph 2 of Article 417.1, civil cases involving foreign
states are processed in accordance with the general rules of claim proceedings, taking into account the gen-
eral provisions outlined in Chapter 43, which discusses the procedure for civil proceedings involving foreign
persons, and Chapter 44, which covers the jurisdiction of cases involving foreign persons in the courts of the
Russian Federation [6]. Additionally, Article 34 of the Civil Procedure Code of the Russian Federation clas-
sifies parties, third parties, prosecutors, persons defending the rights and freedoms of others, and individuals
participating in proceedings to provide opinions on specific matters as participants and other persons in-
volved in the proceedings. Article 38 of the same code recognizes the plaintiff and defendant as parties, stat-
ing that they hold equal procedural rights and responsibilities.

Acrticle 40 of the Civil Procedure code of the Kyrgyz Republic defines the concept of parties in civil
proceedings, stating that citizens, officials, state bodies, local self-government bodies, as well as legal enti-
ties are recognized as the plaintiff and defendant in civil proceedings. Paragraph 4 of Article 40 provides that
the Kyrgyz Republic and local communities can participate in civil proceedings through their authorized rep-
resentatives from state or local self-government bodies. Civil cases involving foreign persons are regulated
by Chapter 43 of the Civil Procedure Code of the Kyrgyz Republic, which addresses the issue of jurisdic-
tional immunity of foreign states [7].

Acrticle 43 of the Civil Procedure Code of the Republic of Uzbekistan, similar to Russian legislation,
recognizes parties, third parties, and their representatives, as well as applicants and other interested persons
in special proceedings, prosecutors, state administrative bodies, and individuals defending the rights and le-
gitimate interests of others as participants in the proceedings. However, the Civil Procedure Code of Uzbeki-
stan does not fully define the concept of parties, only mentioning that the plaintiff and defendant are the par-
ties [8].

A comparative legal analysis of the legislation of these countries reveals that the role of foreign states as
participants in civil proceedings is not clearly defined. Nevertheless, certain examples from judicial practice
demonstrate that civil cases involving foreign states have been adjudicated by courts in these countries. For
instance, the Kabanskyi district court of the Republic of Buryatia heard a civil case (No. 2-552/2016)
brought by Russian citizen K.Yu. Samokin against the Ministry of Health and Social Development of the
Republic of Kazakhstan for compensation for health-related damages, while the Kuzminskyi district court of
Moscow heard a case brought by Russian citizen Yu.V. Rysayev against the Embassy of the Republic of Ka-
zakhstan [9; 68-70].

A state, including a foreign state, participates in civil legal relations on an equal footing with other par-
ticipants. Article 114 of the Civil code of the Republic of Kazakhstan states that unless otherwise stipulated
by legislative acts, the provisions governing the participation of legal entities in civil relations shall apply to
the state [10]. Thus, we can recognize a foreign state as a full participant in civil legal relations. This implies
that the state, including a foreign state, holds the rights and obligations of a legal entity in civil legal rela-
tions. In this context, we agree with the opinion of legal scholar M.K. Suleimenov, who states: “In interna-
tional and domestic relations, the state is recognized as a subject of law. However, like legal entities, the
state also possesses legal fiction. In legal relations, the state acts through its governmental bodies. Except for
cases where state bodies are considered as legal entities in civil transactions, they are not recognized as sub-
jects of law” [11; 82]. As a full subject of civil legal relations, disputes over various property and non-
property rights and interests inevitably arise between the state and other subjects. However, as previously
discussed, the procedural status of the state, including foreign states, as a participant in civil proceedings is
not clearly defined.

According to the provisions of the civil code of the Republic of Kazakhstan, a state in civil legal rela-
tions holds the rights and obligations of a legal entity. Similarly, we can assume that a foreign state possesses
the rights and obligations of a foreign organization established under the laws of that state. Consequently, the

106 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Foreign states as participants...

procedural capacity of a foreign state in civil proceedings is determined by its domestic law, just as the pro-
cedural capacity of a foreign organization is governed by the laws of the country in which it was established,
as outlined in Article 474 of the Civil Procedure Code of Kazakhstan. Article 494 of the same code also pro-
vides that foreign states are subject to the same rules as legal entities, including foreign legal entities, when
participating in civil proceedings.

However, Article 466 of the Civil Procedure code of Kazakhstan stipulates that cases involving foreign
persons that fall under the jurisdiction of Kazakh courts require either the “location of the defendant-
organization” or the “place of residence of the defendant-citizen” within the territory of Kazakhstan. This
implies that only a foreign organization or a foreign citizen can be considered as foreign persons. Moreover,
such an “organization” must have a place of residence. This raises the question of whether a “state” can be
considered an organization. Many scholars who study state theory regard the state as a “sovereign political-
territorial organization” [12; 17]. Or does the term “organization” only refer to associations of individuals
with the characteristics of a legal entity? What about foreign organizations that are not recognized as legal
entities? How will their status be determined in civil proceedings?

An analysis of the norms of civil procedural law shows that the list of foreign persons as participants in
civil proceedings is incomplete. In particular, the role of foreign states as participants in civil proceedings is
not clearly defined.

Despite the unclear status of foreign states as participants in civil proceedings, Article 477 of the Civil
Procedure Code of the Republic of Kazakhstan addresses the jurisdictional immunity of foreign states. Ac-
cording to this article, foreign states in Kazakhstan are granted immunity from judicial jurisdiction, immuni-
ty from claims, and immunity from the enforcement of court decisions, and this is recognized as jurisdiction-
al immunity. Article 484 of the same code specifies the conditions under which foreign states cannot invoke
jurisdictional immunity. It states that foreign states cannot invoke jurisdictional immunity if they have vio-
lated the jurisdictional immunity of the Republic of Kazakhstan or its property.

Discussion

Before discussing the conduct of civil court proceedings involving foreign states, we must first address
their participation in public legal and private legal relations. In his work, domestic scientist M.K. Suleimenov
emphasizes that “it is essential to clearly define whether the state is a subject of public legal or private legal
relations. In public legal relations, the state is recognized as a sovereign subject with authority powers. In
international public legal relations, the state, possessing sovereignty, also enjoys judicial immunity. Howev-
er, in private legal relations the state does not possess such immunity” [11; 82].

The legal status of foreign states as participants in private legal relations is distinguished by their judi-
cial immunity from the jurisdiction of another country. The fact that a state can participate in civil court pro-
ceedings has been discussed in both domestic and international legal scholarship. Russian scholars
A.V. Yudin and M.A. Agalarova point out in their work that foreign state can participate in civil proceedings
under general rules, but they also enjoy the right to jurisdictional immunity [13; 46].

Other scholars, when considering foreign states as participants in civil proceedings, highlight that their
ability to isolate themselves from the jurisdiction of other states is their primary distinguishing feature. They
argue that this stems from the principles of sovereignty and equality of states, fundamental in international
law [14; 30].

Kazakh scholars also recognize the state, including foreign states, as full participants in civil proceed-
ings [15; 55].

Immunity grants a particular subject of legal relations certain privileges and advantages. As is widely
known, immunity derives from the sovereign rights of states and aligns with the Roman law maxim par in
parem non habet imperium (“equals have no dominion over each other”). Therefore, any judicial action in-
volving a state requires that state's consent, as it would be unreasonable for one state to hold another ac-
countable in its courts without consent or violation of jurisdictional immunity. Some scholars argue that such
consent must be outlined in international treaties or provided through diplomatic channels [16; 28-29], while
others refer to examples such as the 1992 agreement between Kazakhstan and the U.S. on mutual protection
of investments, where both states agreed to waive jurisdictional immunity in case of disputes regarding prop-
erty [17]. Legal scholar M.K. Suleimenov identifies another basis for a state voluntarily waiving judicial
immunity: when such a waiver is stipulated by law or specific civil contracts [18].

Immunity encompasses of two aspects:
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1. The immunity a state enjoys when engaging in private legal relations within the territory of another
state.

2. The immunity a state grants when allowing private legal relations to be carried out within its own
territory.

The first type of immunity concerns a state's right to be exempt from judicial jurisdiction in another
state, meaning that, based on Kazakhstan's sovereign rights and international legal norms, Article 477 of the
Civil Procedure Code of Kazakhstan allows foreign states to invoke immunity.

The second type of immunity refers to Kazakhstan's right to refrain from exercising its full territorial ju-
risdiction over a foreign state, except in certain cases.

Kazakh scholar, Professor M.K. Suleimenov explains three types of state immunity as follows:

1. Judicial immunity — the principle that one state is not subject to the jurisdiction of another state’s
courts. This is encapsulated in the legal formula: “equals have no jurisdiction over one another”.

2. Immunity from measures of constraint — meaning that without the consent of the state, no coercive
measures can be applied to its property.

3. Immunity from enforcement of judicial decisions — protecting the state from forced execution of a
court decision [18].

Furthermore, in civil law, apart from the jurisdictional immunity of the state, there is also mention of
general immunity regarding the inviolability of foreign state property [19; 445-446], as well as immunity
from the application of foreign law [20; 257].

The following cases do not allow the use of judicial immunity:

e The foreign state's consent to waive immunity;

o The foreign state violating the jurisdictional immunity of Kazakhstan or its property;

o The foreign state's activities falling outside the scope of sovereign authority.

Professor M.K. Suleimenov explains that the rule on whether or not to recognize judicial immunity of
foreign states in Kazakhstan or neighboring countries stems from the widespread theory of absolute sover-
eign power, which was prevalent in the former Soviet Union [18].

Legal literature identifies several forms of immunity:

1. Absolute immunity, where a state enjoys full immunity regardless of the nature of its activities, in-
cluding both public and private legal matters [21; 81].

2. Functional immunity, which differentiates between a state's public authority functions and its in-
volvement in private legal relations. Proponents of this view argue that a state can only claim judicial im-
munity when exercising its public functions, but not when engaging in private or commercial activities [22;
68].

In addition, a third type of immunity, limited immunity, is sometimes discussed. Unlike functional im-
munity, limited immunity doesn't rely on distinguishing between public and private functions but instead
specifies particular circumstances where a state cannot claim immunity [20; 257]. Scholars note that the Eu-
ropean Convention on State Immunity, adopted by the Council of Europe on May 16, 1972, is a clear exam-
ple of limited immunity [18]. According to the Convention, several situations where immunity cannot be in-
voked are outlined, such as when a counterclaim is filed against the primary claim. The current Civil Proce-
dure Code of Kazakhstan similarly limits the immunity of foreign states, allowing counterclaims and claims
involving legal facts or relationships, which constitute a violation of the jurisdictional immunity of Kazakh-
stan and its property.

Another reason for limiting state immunity is when a foreign state engages in commercial activities on
Kazakhstan's territory, leading to a dispute. When determining whether the transaction in question relates to
the foreign state's sovereign authority, Kazakh courts consider the nature and purpose of the transaction at
the heart of the dispute.

The first basis for limiting the judicial immunity of foreign states is the state's waiver of judicial im-
munity by consenting to the jurisdiction of the courts of the Republic of Kazakhstan. Such consent is only
valid in one situation: when there is an agreement between the two states allowing the withdrawal of the
waiver of judicial immunity. In all other cases, consent once given cannot be revoked. Additionally, another
situation where a foreign state cannot invoke judicial immunity, immunity from provisional measures, or
immunity from enforcement of court decisions is when the jurisdiction of the Republic of Kazakhstan and its
property is violated.

Furthermore, the civil procedural legislation of the Republic of Kazakhstan outlines the following
grounds for the limitation of judicial immunity in private legal relations:

108 BecTHuK KaparaHguHckoro yHuBepcuTeTa



Foreign states as participants...

1. Disputes arising from the foreign state's engagement in entrepreneurial activities within the territory
of Kazakhstan. In determining whether the transaction conducted by the foreign state was related to the exer-
cise of its sovereign authority, the courts of the Republic of Kazakhstan consider the nature and purpose of
the transaction in dispute.

2. Disputes arising from the participation of a foreign state in legal entities established or primarily op-
erating within the territory of Kazakhstan.

3. Disputes related to rights and obligations concerning immovable property.

4. Disputes concerning compensation for damages.

5. Disputes arising from the establishment and enforcement of a foreign state's rights to intellectual
property objects.

6. Labor disputes.

Disputes related to the use of sea vessels and inland water vessels.

Conclusion

Analyzing the legislation governing civil proceedings involving foreign states, the following conclu-
sions can be drawn:

1. The main feature of the legal regime of a foreign state as a participant in private legal relations is its
immunity from the jurisdiction of the courts of the Republic of Kazakhstan. Jurisdiction stems from the sov-
ereign rights of foreign states and reflects the independence of the legislative, executive, and judicial branch-
es of power. The analysis of the norms of Kazakhstan's civil procedural legislation confirms this point.

2. Despite the fact that the legal grounds for the use and limitation of judicial immunity by foreign
states are fully defined in civil procedural law, the role of foreign states as full-fledged participants in civil
proceedings remains unclear. As equal participants in civil legal relations, the status of states, including for-
eign states, as necessary actors in civil proceedings when disputes arise, needs further clarification. Defining
the legal position of a state (foreign state) as a participant in such proceedings is especially important when
addressing the specifics of limited judicial immunity.

3. The analysis of the norms of the Civil Procedure code of the Republic of Kazakhstan reveals that
foreign states are subject to limited judicial immunity. This is evidenced by specific cases where the judicial
immunity of foreign states is restricted, particularly when their actions are not related to sovereign govern-
ance. Such cases include disputes arising from the foreign state's entrepreneurial activities in Kazakhstan, its
participation in legal entities established or headquartered in Kazakhstan, disputes over property rights relat-
ed to real estate located in Kazakhstan, intellectual property, labor, the use of sea vessels and inland water-
craft, and other related matters.

References

1 «A3aMaTTBIK JKOHE CasCH KYKBIKTap Typalbl XalblKapalblK TMakTiHI parndukanmsuiay Typansl» KazakcraH
Pecniyonukaceinbiy, 2005 oxputebl 28 Kapamamarbl Ne 91 3anpl. — [DnekTpoHablk pecype]. — KomkeTimainik TopTioi:
https://adilet.zan.kz/kaz/docs/Z050000091_

2 CeiinnaoBa M.A. MexIyHapoiHOe MpPaBO M KOMMEPYECKOE CyppOraTHOe MAaTepHHCTBO: 3alpellaTh WIH pa3penarth
I/ M.A. CeiinnnoBsa // Bectn. Kaparaunn. yu-ta. Cep. IIpaBo. — 2023. — Ne 3 (111). — C. 127-144.

3 Memneker Oacmbickl KacsiM-XKomapt TokaeBThIH «OxinerTi Ka3zakcTaHHBIH 3KOHOMHKAJIBIK Oarmapbl» atThl KasakcraH
xankpiHa JKommaysl. — [Onektponnsik pecype]. — Komxkerimainik Topti6i: https://www.akorda.kz/kz/memleket-basshysy-kasym-
zhomart-tokaevtyn-adiletti-kazakstannyn-ekonomikalyk-bagdary-atty-kazakstan-halkyna-zholdauy-18333

4 Cor akrisnepiniy 6anki. — [DaekTpoHabIK pecypc]. — Komkerimuainik Topti6i: https://office.sud.kz/courtActs/index.xhtml

5 2015 xeurrsr 31 kasanmarsl Ne 377-V Kaszakcran PecnyOnukachlHbIH A3aMaTTBIK MPOLECTIK KOJACKCI. — [DIEKTPOH/BIK
pecypc]. — Komxkerimainik TopTi6i: https://adilet.zan.kz/kaz/docs/K1500000377#z485
6 T'paxmanckuil mporeccyanbHbIil koxekc Poccuiickoit @eneparmu ot 14 Hos0ps 2022 roma Ne 138—D3. — [DnexTpoHHEIH

pecype]. — Pexxum mocryma: https://online.zakon.kz/Document/? doc_id=30407211&pos=87;-54#pos=87;-54

7 T'paxmanckuil mpomeccyanbHbIH Komeke Kwipremckoit PecmyOmukum ot 25 sHBaps 2017 roma Ne 14. — [DneKTpoHHBIH
pecype]. — Pexxum mocryma: https://cbd.minjust.gov.kg/111521/edition/3087/ru

8 TI'paxnmanckuii mporeccyaibHblii Komekc PecryOnuku Y36ekucran. — [DnekTpoHHBIH pecypc]. — Pexum mocryma:
https://online.zakon.kz/Document/? doc_id=36307998&p0s=47;-44#pos=47;-44

9 AramapoBa M.A. IIpoueccyanbHble 0COOEHHOCTH Y4acTHs MHOCTPAHHBIX JIMII B TPOKIAHCKOM CYIONMPOM3BOACTBE: IHC. ...
kaHzn. ropug. Hayk. Croen. 12.00.15 — «['pakpaHckuii npouecc; apoutpaxHblii mpouece» / M.A. Aramaposa. — Capartos, 2017. —
216 c.

Cepus «[lMpaBo». 2024, 29, 4(116) 109


https://adilet.zan.kz/kaz/docs/Z050000091_
https://www.akorda.kz/kz/memleket-basshysy-kasym-zhomart-tokaevtyn-adiletti-kazakstannyn-ekonomikalyk-bagdary-atty-kazakstan-halkyna-zholdauy-18333
https://www.akorda.kz/kz/memleket-basshysy-kasym-zhomart-tokaevtyn-adiletti-kazakstannyn-ekonomikalyk-bagdary-atty-kazakstan-halkyna-zholdauy-18333
https://office.sud.kz/courtActs/index.xhtml
https://adilet.zan.kz/kaz/docs/K1500000377#z485
https://online.zakon.kz/Document/?doc_id=30407211&pos=87;-54#pos=87;-54
https://cbd.minjust.gov.kg/111521/edition/3087/ru
https://online.zakon.kz/Document/?doc_id=36307998&pos=47;-44#pos=47;-44

A.K. Muidenova, B.Zh. Aitimov

10 1994 sxbinrer 27 sxenroxcangarsl Ne 268-XI111 Kazakcran Pecry6nukachIHbIH a3aMaTThIK KOJeKci. — [DIeKTpoHABIK pecypc].
— Komxerimainik Topri6i: https://adilet.zan.kz/kaz/docs/K940001000_

11 CymneiimenoB M.K. YuacTie rocymapcTBa W TOCYIApCTBEHHBIX OpPTaHOB B IIYOJMYHO-TIPABOBBIX M YaCTHO-IPABOBBIX
ornomenusix / M.K. Cyneiimenos // Bectn. Kaparauna. yu-ta. Cep. [IpaBo. — 2023. — Ne 1 (109). — C. 75-85.

12 BynrakoBa [I.A. Memieker koHe KYKbIK Teopuscsl. OKy kypansl. / JI.A. BynrakoBa. — Anmarsl: 3aH spebueri, 2008. —
130 6.

13 KOmuu B.A. OcoGeHHOCTH pacCMOTPEHHsS M Pa3pelleHUs] TPaXKIAHCKUX el C y4acTHeM HWHOCTPAHHBIX JHIL: ydeb. moc.
/ B.A. YOauu, M.A. Aranaposa. — Camapa: 3n-Bo Camap. yH-Ta, 2021. — 84 c.

14 Pomanosa O.H. MexayHapoaHblit rpaxaanckuit mpouecc: noc. st crya. / O.H. Pomanosa. — Munck: BI'Y, 2011. — 74 c.

15 Tammmosa X.JK. A3aMarThIK ic Xyprizyre KaTbICyIIBUIapABIH KYKBIKTaphl MEH MIHJETTepi: KYKBIKTHIK PETTey Macelernepi.
/ KK. Tanmunosa // nnoBauusiiblk Eypasus yHuBepcuteTinin xabapubicbl.— 2020. — Ne 1. — B. 55-59

16 HcaenkoBa O.B.CyneOHble WMMyHHTETHI B OTHONIEHMM WHOCTpPAaHHBIX JHI ® rocymgapctB / O.B. Mcaenkosa
/ MexyHapoiHasi TIpaBoBasi MIOMOIIb: aKTyallbHbIC BOIPOCH! B cepe MEKIYyHAPOTHOTO COTPYAHHMYECTBA: MaTepHaisl Beepoc.
Hay4.-nipakT. kKoH}. — Caparos: PITA «Munroct Poccuny, 2011. — C. 28-35.

17 oroop mexnay PecryOnukoit Kazaxcran u CoenunenHbivu LltTaTaMn AMEpUKH O MOOIIPEHUH M B3aUMHOW 3alUTE Kallu-

TtanoBnokennit  (Bammarron, 19  mas 1992 roma). —  [OnektpoHHBIi  pecypc]. —  Pexum  goctyma:
https://online.zakon.kz/Document/? doc_id=1006709
18 Caiir  unpopmaumonunoit  cucrembr  «llaparpad». —  [Dnextpomusni pecypc]. —  Pexum  mocryma:

https://online.zakon.kz/Document/? doc_id=30002477&pos=6;-106#pos=6;-106

19 T'paxnanckoe npaBo. — T. III. YueOnuk s By30B (akagemuueckuii kypc) / otB. pea. M.K. Cyneiimenos, 10.I'. Bacun. —
Anmvatsr: HUU wactHorO mpaBa Kas['tOY, 2004. — 522 c.

20 MexnyHapoaHoe yacTHOE mpaBo: yued. / otB. ped. [.K. Imutpuera. — 2-e¢ u3n. — M.: IIpocnekr, 2004. — 680 c.

21 CeernanoB A.I'. MexayHapoIHbIN TpakIaHCKUi mpoiiecc: coBpeMeHHble TenaeHuuu / A.I'. CernanoB. — M.: OcToxbe,
2002. — 182 c.

22 XnecroBa M.0. O mpucoenunennn Poccum k EBporeiickoit KoHBeHIMH 06 mMMmyHHuTere rocymapcra /[ M.O. XiectoBa
/I KypH. poc. mpasa. — 2005. — Ne 4, — C. 118-127.

A K. Myiinenosa, b.)K. AlitTumoB

IleT MeMmilekeTTEP a3aMATTHIK NPOUECTIH KATHICYIBICHI PeTiHae

EniMi3qiH MHBECTHULMSUIBIK axyalibl JKaKcapraH CaifblH IIeT MeMJIEKeTTep TapanblHaH el SKOHOMHKAChIHA
Kapaxxar caimy Ja aptein keneni. OcblFaH OaiaHBICTBI IIET MEMJIEKETTEpAiH KAThICYbIMEH JKYpri3ieTiH
a3aMaTTBHIK MPOLECTIK 3aHHAMaHBlI y/Aailbl skeTinnipy Tamanm erimenai. lller MemiekeTTepaiH KaThICybIMEH
a3aMaTTHIK COT OHAIPICIH KETUIIPY MoceTelepi xKaH-)KaKThl OaFraaHybl skoHe OapibIK OOJaTIH JKaFaainap
€CKepUIiN FBUIBIMU HETi3MeNyi THic. 3epTTEyAiH MaKcaThl a3aMaTTHIK MPOLECTIK 3aHHAMara COWKec MIeT
MEMJICKETTEpAIH iCKe KATBICYIIBl PETIHIET1 EpEeKIIeNIKTEPiH Talay >KOHE OHBI JKETUIHIpyre KaKeTTi
3aHHAMAaJbIK YCBHIHBICTAp Oepy. 3epTrey OapbIChIHIA IMIET MEMIICKETTiH KATHICYBIMEH a3aMaTTBIK IMPOIECTi
JKy3ere achIpyAbIH Ka3ipri KalbllTacKaH HopMmanapbl Peceii, ©30excran, KpIprbl3cTaH 3aHHaMalapbIMEH
CaJIBICTBIPBIN KapaJiibl, COH/AM-aK MIETENIIK )KOHe OTaHJBIK FaJBIMIAPIbIH OChl TAKBIPBINTAFbl eHOSKTEpiHe
oy kacainsl. [lleT MemiiekeTTepiH KaThICYBIMEH iCTepai KapayJblH a3aMaTThIK IPOLECTIK HOpMaiapbl
TaJIaHJbl JKOHE THICTI 3aHHAMAaNbIK YCBIHBICTAP TYXKBIPBIMIAIIBL. TaKbIPBIITHIH ©3CKTiNiri COHFBI
YaKbITTarbl IIET MEMIICKETTEpPMEH 3KOHOMHKAJBIK HHTETPALUSHBIH YJIFAIOBIMEH, COHJAN-aK HapbIKTHIK
IKOHOMHKa KaraibiHaarsl Kazakcran PecryOiikachiHIa MeETENIiK TYJIFaIap/blH KaTbICYBIMEH a3aMaTThIK
KaTbIHACTap/blH apTybIMEH aHBIKTalansl. 3epTrey HoTmkeciHne Kasakcran PecrryOiiKachIHBIH a3aMaTThIK
HPOIIECTIK 3aHHAMACHIHA COWKEC IIET MEMJICKETTep OPHCAMKLIHUIBIK MMMYHHTCTTI maipanaHy Herizaepi
AHBIKTAJI/IBl JKOHE JI6 COTTBIK HMMYHHUTET LICKTENYiHiH OapiblK jKar[qaillapbl HaKThl afKbIHIaJFaH/bIFbIHA
ko3 keTki3iami. OChIFaH KapamacTaH, €T MEMJICKETTepAiH a3aMaTThIK MPOIECTIH TOJBIKKAHIBI
KaTBICYIIBICHI PETiH/CT1 OPHBI HAKTHUIAY/IbI TANAI STEe/I.

Kinm coe30ep.: mer MeMIeKeT, MICTENIIK, a3aMaTThIFbl JKOK afaM, IIETENIIK YVHbIM, XaJbIKapasblK YHbIM,
IIETeNIAIK TYJIFajgap, a3aMaTThIK MPOLECC, LICTENIIK 3aHIbl TYJIFa, IOPUCIUKLIUSIBIK UMMYHHUTET, COTTBIK
HMMYHHTET.

A.K. Myiinenosa, b.)K. AiitTumoB

HNHocTpanHbIe rocyIapcTBa KaK YYaCTHHKH I'PAKIAHCKOr0 Mpoiecca

YJ'IYLIHIGHI/IC WHBCCTUIMOHHOI'O KJIMMaTa B CTpaHE IPUBCIO K YBCIUYCHUIO o0bema HWHBCCTULIUK B
OKOHOMHKY CTpaHbl CO CTOPOHBI MHOCTPAHHBIX TI'OCYHapCTB. B cBsa3m ¢ atmMm mmeercs HCO6XOZ[I/IMOCTI)
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Foreign states as participants...

HOCTOSIHHOTO ~ COBEPILEHCTBOBAHUS I'PAXKIAAHCKO-TIPOLECCYaIbHOTO  3aKOHOJATENbCTBA, PEryJIHpylolee
rpaxKJaHCKHe CyAeOHbIC IPOLECCHl € y4YacTHEM MHOCTPaHHBIX rocyaapctB. CoBepIICHCTBOBaHHE
IPaXKJaHCKOTO CYIOIPOM3BOJCTBA C Y4aCTHEM HHOCTPAHHBIX FOCYJapCTB TPeOyeT MOJHOLECHHOH OLEHKU M
HayJyHOH OOOCHOBAaHHOCTH BCEX OOCTOSTENBCTB. Llenb HacTOSIIEro MCCIENOBaHHS — IPOAHAIH3HPOBAThH
0COOCHHOCTH PACCMOTPEHHUS TPAKITAHCKUX eI C yYaCTHEM HHOCTPAHHBIX TOCYIapCTB M IaTh PEKOMEHJallH
JUIL €T0 COBEpIICHCTBOBAaHMA. B Xozme mcciemoBaHHs IPOBENCH CPaBHUTENIBHO-TIPABOBOM aHAIN3 HOPM,
PETYIUPYIOINX I'PaskKIaHCKUH CyAeOHBIH IPoIece ¢ yJacTHEeM MHOCTPAaHHBIX TOCYIAapCTB, TAKUX CTPaH Kak
Poccuiickas ®enepanns, Pecnydnuka Y36ekuctan, Keipreckas Pecrybnuka. OcyiiecTiaeH 0030p HayIHBIX
TPYAOB 3apyOEKHBIX M OTEUECTBEHHBIX YYEHBIX [0 MJAHHOH TeMe, a TaKkKe aHalM3 TPaKAAHCKO-
HpOIIeCCyabHBIX HOPM PACCMOTPEHUS JIe] C y4aCTHEM MHOCTPAHHBIX TOCYAApPCTB, U CIETaHbl BHIBOJBI IS
BHECECHHS HEOOXOJMMBIX 3aKOHOAATENIbHBIX MPEIJIOKEHHH. AKTYyaJbHOCTh TEMbl  HCCIIEIOBaHHS
OIIpeeNsIeTCsl YBEIWYEHHEM AKOHOMHYECKOH HHTETpallii ¢ WHOCTPAaHHBIMH TOCYIAapCTBaMH, a TaKkKe
YaCTHO-TIPABOBBIX T'PAXJAHCKUX OTHOIICHWH C WHOCTPaHHBEIMH Jmnamu B PecnyOmmke Kaszaxcran B
YCIOBHSIX PBIHOYHOH SKOHOMHKH. B pesynbrare mcciienoBaHMS ONpenelNeHbl OCHOBAHHS HCIIOIB30BAaHMS
IOPUCIVKIMOHHOTO HMMMYHHTETa WHOCTPAaHHBIMH TOCYJapCTBaMH B COOTBETCTBHHM C T'pakKJaHCKO-
HpolecCyabHBIM 3aKOHOMATeNBCTBOM PecnyOmmkn Kaszaxcran, a Taxke ydTeHBI Bce OOCTOSITENBCTBA
OrpaHMYEHHUs CyIeOHOr0 MMMYHHMTETa WHOCTPAHHBIX TOCYIApCTB NPU PACCMOTPEHHHM JIEN C UX YYaCTHEM.
OpnHaKo, HECMOTPsSI Ha 3TO, TpeOyeTcsl ONpeleeHue MPAaBOBOIO PEKMMa MHOCTPAHHOTO TOCYIapCTBa Kak
Y4aCTHHMKA IPAXKIAAHCKOTO CyeOHOro Iporecca.

Kniouesvie cnosa: WHOCTpaHHOE TOCYHApCTBO, WHOCTpAHEl, JHIa 0e3 TIpakAaHCTBA, HHOCTPaHHAs
OpraHu3alys, MEXIyHapoJHas OpraHU3allus, WHOCTPaHHbIC JHLA, IPAXIAHCKUI Ipolecc, MHOCTPaHHOE
IOPUANYECKOE JINIO, FOPHUCANKIIMOHHBIH IMMYHHTET, CYAeOHBIH IMMYHHTET.
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Alternative ways of resolving corporate disputes in the Republic
of Kazakhstan and in the USA. Comparative analysis

The article provides a comparative analysis of the tools of alternative ways of resolving corporate disputes
(ADR) in the Republic of Kazakhstan and the USA. The purpose of this study is to identify key differences
and similarities in the approaches of the two countries to the use of mediation, arbitration and other ADR
mechanisms in the corporate sphere. In this regard, legislative sources, mechanisms and practices of ADR
application in both jurisdictions were studied. The main methods considered in the study include an empirical
comparison of mediation and arbitration, with an emphasis on the specifics of their regulation and implemen-
tation in each country. The results of the study allow us to conclude that the ADR system in the United States
is deeply integrated into corporate processes and is widely used to resolve corporate disputes. In Kazakhstan,
on the contrary, ADR in the corporate segment is not developing as dynamically as in the States. However, it
is successfully advancing through government initiatives and the introduction of international standards. The
main conclusions of the study can emphasize the importance of government support and increasing confi-
dence in ADR in Kazakhstan, as well as the success of long-term application of these methods in the United
States. A comparative analysis in the study showed that Kazakhstan can extract positive aspects from the
American experience to further improve its system of alternative corporate dispute resolution.

Keywords: corporate dispute, alternative method, out-of-court procedure, arbitration, mediation, negotiations,
mediation, court, judgment, agreement, business, civil case.

Introduction

The latest trends in the development of corporate legislation in the Republic of Kazakhstan are aimed at
strengthening the stability of the listening state, civil society and increasing the attractiveness of the domestic
economy as an object of attraction for private domestic and foreign investments. Consequently, any foreign
element in the long term tries to implement its culture and customs, including legal ones, into a new envi-
ronment. In this regard, the dynamics of the growth of corporate disputes, as well as the risk of their occur-
rence, is becoming a noticeable phenomenon in the Republic of Kazakhstan. For the first time, only in 2015,
norms regarding the resolution of corporate disputes were introduced into the Civil Procedure Code of the
Republic of Kazakhstan. The legal definition of the term “corporate dispute” is fixed at the legislative level.
These innovations are not accidental.

However, as of today, the law enforcement practice for resolving corporate disputes in the light of re-
cent changes to the Civil Procedure Code of the Republic of Kazakhstan has not yet developed, questions
regarding the consequences of the application of the procedural law still arise, the concept of corporate dis-
pute itself is also a novelty in Kazakh legislation.

If we turn to the Civil Procedure Code of the Republic of Kazakhstan (hereinafter referred to as the
CPC of the Republic of Kazakhstan), in part 1 of Article 27 we will see the legislative definition of “corpo-
rate dispute”, which reads:

However, corporate disputes can be regulated not only in court. The popularity of alternative ways to
resolve corporate disputes is growing every year. Alternative dispute resolution methods involve out-of-court
dispute resolution methods. In the Republic of Kazakhstan, the following main types of alternative ways of
resolving corporate disputes can be distinguished:

1) Negotiations;

2) Mediation or intercession;

* Corresponding author. E-mail: baikenzhina89@mail.ru
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3) Arbitration.

Some Kazakhstani civil lawyers distinguish reconciliation and mini-proceedings as separate types of al-
ternative ways to resolve corporate disputes. Nevertheless, we tend to classify the reconciliation procedure as
negotiations, and the mini-trial procedure as mediation or intercession.

Kazakhstan is actively studying the foreign experience of developed countries on reconciliation and al-
ternative dispute resolution methods. For example, in an article entitled “The experience of foreign countries
in conciliating the parties to a civil dispute: using the example of European countries”, authored by
A.B. Shaimenova, the experience of such European countries as Great Britain, France, Spain, Germany and
Poland was studied [1]. In turn, we will attempt to analyze the Kazakh and American alternative approaches
to corporate dispute resolution.

Methods and materials

A comparative analysis of alternative ways of resolving corporate disputes in the Republic of Kazakh-
stan and the United States used a comparative legal research method. This study is based on an analysis of
the civil jurisdiction of Kazakhstan and the United States in the corporate sector. Case materials from judicial
practice were also used. Based on the analysis of judicial practice on corporate disputes, the authors have
allowed options for resolving these disputes through alternative settlement. The regulatory framework gov-
erning the resolution of corporate disputes in the Republic of Kazakhstan and the United States has been
studied. A comparative analysis of the legislation of the two countries allowed us to take a deeper look at the
various legal subtleties of alternative ways of resolving corporate disputes.

Discussion

In Kazakhstan, the bulk of civil law disputes, including corporate ones, are resolved through negotia-
tions. It should be noted that Kazakhstani entrepreneurs tend to use conciliation procedures more often. So,
the usual clause for our contracts was that in case of disagreement, the parties would try to settle it through
negotiations. However, most often this reservation is of a formal nature. In reality, neither the parties to the
dispute nor their representatives (lawyers) are ready for qualified negotiations. Traditionally, when a dispute
arises, they turn to justice for protection, which is much more expensive, meaning time, money, and emo-
tional stress.

In judicial practice, there are also cases when, in corporate disputes, a mediation agreement is conclud-
ed after a decision of the court of first instance. We would like to share a similar case considered in the city
of Karaganda.

In 2015, the State judicial system of Kazakhstan resolved 99 % of civil law conflicts in society. This
state of affairs is a monopoly on justice [2]. To date, the situation has not changed much. If the settlement of
disputes between individuals in court is a completely understandable phenomenon, since society still per-
ceives the court as the only instrument of justice, then corporate disputes should be resolved by more modern
methods. To date, the legislation of Kazakhstan regulates several tools for alternative resolution of corporate
disputes. The competent and conscientious application of such methods can lead to a more effective result
and satisfy all parties to a corporate dispute.

The plaintiff, a non-profit joint-stock company, appealed to the Specialized Interdistrict Economic
Court of the Karaganda region with requirements for the defendant to replace goods of inadequate quality
within the framework of the guarantee obligation. By the decision of the specialized interdistrict economic
Court of the Karaganda region, the plaintiff's claims were denied in full. Disagreeing with the decision of the
court of first instance, the plaintiff appealed this decision. In the appeal, the plaintiff requests that the deci-
sion of the court of first instance be reversed and a new decision be made to satisfy the plaintiff's claims in
full, referring to arguments similar to those indicated in the statement of claim and given in court at the court
session. During the consideration of the appeal stage, the parties appealed to the court of appeal with an ap-
plication for approval of the terms of the mediation agreement and the termination of proceedings in the
case, since they reached agreement on the settlement of the dispute in this civil case. Judicial Board, after
listening to the opinion of the parties who asked to approve the agreement on the settlement of the dispute by
a mediation agreement, checking the content of this Agreement, the conclusion of the prosecutor, considered
that the agreement was subject to approval, since its terms did not contradict the law, did not violate the
rights and legitimate interests of third parties and terminated the proceedings in this case.

According to paragraph 4) of Article 424 of the CPC of the Republic of Kazakhstan, the decision of the
court of first instance is subject to cancellation with termination of proceedings on the grounds provided for
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in paragraph 5) of Article 277 of the CPC of the Republic of Kazakhstan. The parties concluded a settlement
(mediation) the agreement and it was approved by the court [3].

The comparative analysis was conducted not in order to identify which country uses alternative
ways of resolving corporate disputes better or worse, but in order to draw a parallel between two
countries with different legal systems and consider the possibility of mutual implementation. Given
that Kazakhstan has experience in implementing the norms of common law in its jurisdiction, we
believe that the comparative analysis will serve as a theoretical basis for further in-depth study of
this issue.

Results

In Kazakhstan, the bulk of civil law disputes, including corporate ones, are resolved through negotia-
tions. It should be noted that Kazakhstani entrepreneurs tend to use conciliation procedures more often. So,
the usual clause for our contracts was that in case of disagreement, the parties would try to settle it through
negotiations. However, most often this reservation is of a formal nature. In reality, neither the parties to the
dispute nor their representatives (lawyers) are ready for qualified negotiations. Traditionally, when a dispute
arises, they turn to justice for protection, which is much more expensive, meaning time, money, and emo-
tional stress.

In judicial practice, there are also cases when, in corporate disputes, a mediation agreement is conclud-
ed after a decision of the court of first instance. We would like to share a similar case considered in the city
of Karaganda.

The plaintiff, a non-profit joint-stock company, appealed to the Specialized Interdistrict Economic
Court of the Karaganda region with requirements for the defendant to replace goods of inadequate quality
within the framework of the guarantee obligation. By the decision of the specialized interdistrict economic
Court of the Karaganda region, the plaintiff's claims were denied in full. Disagreeing with the decision of the
court of first instance, the plaintiff appealed this decision. In the appeal, the plaintiff requests that the deci-
sion of the court of first instance be reversed and a new decision be made to satisfy the plaintiff's claims in
full, referring to arguments similar to those indicated in the statement of claim and given in court at the court
session. During the consideration of the appeal stage, the parties appealed to the court of appeal with an ap-
plication for approval of the terms of the mediation agreement and the termination of proceedings in the
case, since they reached agreement on the settlement of the dispute in this civil case. Judicial Board, after
listening to the opinion of the parties who asked to approve the agreement on the settlement of the dispute by
a mediation agreement, checking the content of this Agreement, the conclusion of the prosecutor, considered
that the agreement was subject to approval, since its terms did not contradict the law, did not violate the
rights and legitimate interests of third parties and terminated the proceedings in this case.

According to paragraph 4) of Article 424 of the CPC of the Republic of Kazakhstan, the decision of the
court of first instance is subject to cancellation with termination of proceedings on the grounds provided for
in paragraph 5) of Article 277 of the CPC of the Republic of Kazakhstan. The parties concluded a settlement
(mediation) the agreement and it was approved by the court [3].

According to paragraph 1 of paragraphs 1-2) of Article 548 of the Tax Code of the Republic of Kazakh-
stan, the amount of the state fee paid is subject to refund to the plaintiff in the event of a mediation agree-
ment [4].

Guided by paragraphs 4) of Article 424, paragraph 6) of Article 277, part 1 of Article 180 of the CPC of
the Republic of Kazakhstan, paragraph 1 of paragraphs 1-2) of Article 548 of the Tax Code of the Republic
of Kazakhstan, the appeals board for civil Cases determined: The decision of the specialized interdistrict
economic court of the Karaganda region in this case should be canceled. To approve a written voluntary and
equal settlement agreement on the settlement of the corporate dispute on the following conditions: The de-
fendant undertakes, within the framework of the warranty obligation, to replace the goods of inadequate
quality, in strict accordance with the technical specification. The delivery dates must be agreed with the
plaintiff in advance. The plaintiff considers that he has fulfilled his obligations from the moment the parties
sign the act of acceptance and transfer of the goods and the consignment note.

Based on the results of the analysis of this corporate dispute, one conclusion can be drawn. The Court
of First Instance did not make enough efforts to resolve this corporate dispute through mediation. It ruled in
favor of the defendant. If the plaintiff had not appealed this decision through the appeals board, he would
have been left in a procedural loss. It is important to note the efforts of the appeals board, which helped the
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parties reach a common consensus and helped resolve this dispute through mediation. The decision of the
court of first instance has been overturned. Accordingly, thanks to the highly professional board of appeal,
which helped to come to an amicable agreement, none of the parties is considered a loser or a winner.

Using the example of this case, we want to raise the importance of the role of the judge of the first in-
stance in resolving corporate disputes by alternative means. The judge of the first instance must make all his
professional and procedural efforts to resolve the corporate dispute. Because the result of resolving a corpo-
rate dispute should not be someone's gain or loss, but a solution adjusted for both sides. In this example, we
have depersonalized the parties, the judge and the appeals board. However, on the platform of the Judicial
Cabinet of the Republic of Kazakhstan https://office.sud.kz / any authorized user can find similar cases on
corporate disputes [5].

The following corporate dispute, which we would like to describe, has also reached the court of appeal.
This civil case was considered in 2023 by the judicial board for civil cases of the Almaty City Court. The
plaintiff of the corporate dispute, Bite Product LLP, filed a claim against the defendants GALANZ bottlers
JSC and ADAL SU LLP. The main claim of the plaintiff was to declare illegal an internal local act, namely
an order. This order restricted the access of employees of Bite Product LLP to the territory leased by the
plaintiff. The plaintiff's statements indicated that the order restricting access to the territory prevented the
plaintiff from fully carrying out his activities. By the decision of the court of first instance, the statement of
claim was satisfied in full. The court recognized the actions of the defendants — GALANZ bottlers JSC and
ADAL SU LLP as illegal, and also ordered to pay the costs of the state fee. Disagreeing with the verdict of
the court of first instance, one of the defendants, that is, JSC GALANZ bottlers, files an appeal. In accord-
ance with the arguments of GALANZ bottlers JSC, they have the right to restrict access in order to preserve
and protect property and prevent other threats and risks. However, the appellate instance remained in solidar-
ity with the decision of the court of first instance. The decision was left unchanged, thereby the appellate in-
stance confirmed the validity of the plaintiff's primary claims, as well as the violation of their rights to un-
hindered and free access to the rented premises.

We believe that with the right approach of corporate lawyers on both sides, this dispute could be settled
through mediation. Since such categories of cases, on access to rented premises, on the right to unhindered
business activity, are suitable for constructive mediation. To begin with, during the negotiations, the parties
could openly discuss the reason for issuing an order restricting access to the territory, then the plaintiff of
Bite Product LLP could understand and analyze exactly what factors influenced such a decision by the de-
fendants. A mediation process could help both sides agree on reasonable terms of access to the disputed terri-
tory. For example, the parties could set certain time limits, jointly purchase additional video surveillance
cameras, agree on rules for visiting premises, and establish a watch, taking into account the interests of each
of the parties.

In the case of settlement of this dispute by a mediation agreement, the parties could include such basic
points as the definition and consolidation of rules of interaction in case of similar situations in the future. At
the same time, the resolution of this corporate dispute through mediation would save time and resources, in-
cluding financial ones. Also, the plaintiff of Bite Product LLP would have avoided losses, and the defendants
would have defended their interests without losing in court.

The United States of America (hereinafter referred to as the USA) can be confidently called one of the
founders of the Institute of modern corporate law. It should be noted that in addition to regulating disputes
between legal entities, this branch of jurisprudence regulates legal relations related to the securities market.

In the United States, corporate disputes are most common in commercial law. It should be noted that in
most cases, these disputes are resolved out of court. The out-of-court procedure is a less formal procedure
compared to the procedure for resolving corporate disputes in the courts. In turn, non-judicial methods make
it possible to significantly relieve the judicial system, while resolving the corporate dispute that has arisen in
a short time [6; 9].

U.S. Judge Elizabeth S. Stong of the Eastern District of New York in the article “Investor and Invest-
ment Dispute Resolution — some notes on the US experience and international experience with Economic
and Commercial Courts” (2022) extensively reviewed the procedure for resolving investor and investment
disputes based on US experience and international practice. Prior to her appointment as a judge, Ms. Stong
actively prosecuted economic and commercial disputes, including investor and investment disputes, in feder-
al and state courts, as well as in arbitration courts. Judge Elizabeth S. Stong notes that the focus is on the cre-
ation of specialized judicial units to handle commercial cases, such as the Commercial Division in New
York, as well as the role of federal courts and diverse jurisdictions. The U.S. judicial system also has special-
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ized courts for complex financial and commercial disputes. At the same time, the same courts consider alter-
native dispute resolution procedures, such as mediation, and emphasize the importance of specialization of
judges and staff [7; 4].

Corporate disputes in the United States are regulated comprehensively. The package of measures in-
cludes such mechanisms as the activities of the legislator to improve corporate law; judicial procedures for
resolving corporate disputes; the activities of state administrative bodies to identify and investigate violations
of corporate legislation; the activities of self-regulatory organizations; the use of alternative dispute resolu-
tion procedures; the formation of public opinion [8; 132]. Consequently, in addition to alternative methods of
resolving corporate disputes, government administrative bodies are also authorized to resolve them in the
United States. The decisions taken by these bodies are quasi-official in nature.

Arbitration and mediation, familiar to Kazakhstani legislation, are the main alternative tools for resolv-
ing corporate disputes in the United States. Arbitration proceedings in the USA have a number of ad-
vantages, such as:

* High speed of corporate dispute resolution;

* No need to use complex regulatory rules and standards about evidence;

« Accessibility of the process in the price aspect;

* The opportunity to choose the optimal composition of the court, which will allow the most effective
and objective consideration of the case;

* Informal atmosphere of the hearings on the dispute;

* There is no mandatory need for the participation of representatives of the parties” [9].

For example, New York has a Code of Arbitration Proceedings. However, there are elements of general
legal proceedings in the arbitration of cases. For example, witnesses to a corporate dispute must take an oath
before testifying. Before signing an arbitration clause, the parties to a corporate dispute must understand the
consequences of considering the case in an arbitration court. For clarity, we want to give a practical example.
The arbitration at the New York Stock Exchange consists of a director and 7 lawyers. As a result, the judges
are selected by the parties to the dispute from the proposed list, which includes brokers and other competent
specialists in the past who can boast of extensive practical experience in the field of corporate governance. It
is noteworthy that there are cases when they are not even lawyers. The procedure for reviewing cases in arbi-
tration in the United States takes place most often at a round table.

There is no uniform legal definition of the term mediation in the United States. Moreover, it has become
both more and less widespread in various regions. It is noteworthy that New York belongs to the latter, that
is, less widespread. For a clearer understanding of this institution of mediation, you can use Article 2(1) of
the Uniform Law on Mediation. According to the specified normative act, mediation is “a process where the
mediator provides comprehensive assistance in communication, as well as negotiations between the parties
to the dispute to reach a voluntary agreement regarding their conflict” [10].

Thus, a comparative analysis of alternative ways of resolving corporate disputes in the Republic of Ka-
zakhstan and the United States is based on several key aspects: legislative framework, mechanisms and prac-
tice of application. Let's take a look at these aspects in more detail.

In Kazakhstan, Alternative Dispute Resolution (ADR) is regulated by the Law on Mediation (2011) and
the Law on Arbitration (2016). These laws regulate the basic forms of ADR. Mediation and arbitration are
used in corporate disputes related to small and medium-sized businesses. At the same time, the Astana Inter-
national Arbitration Center (IAC) and the Astana International Financial Center (AIFC) play an important
role in the development of ADR.

In the USA, the ADR system is significantly developed. Legal institutions such as mediation, arbitration
and judicial mediation (settlement conferences) can be distinguished. The legislative sources for these pro-
cesses may vary from state to state, but in general, the basis for arbitration in the United States is the Federal
Avrbitration Act (1925). It is important to note that arbitral awards are legally binding, and in the case of cor-
porate disputes, such processes often become a standard (precedent) for resolving issues between companies,
investors and shareholders. If we talk about mediation in the United States, it is used at almost all levels of
corporate disputes, from conflicts between shareholders to more complex disputes involving large corpora-
tions and international partners. In some states, mediation is mandatory at the stages of the trial. An im-
portant feature of mediation in the USA is the participation of professional mediators who have deep
knowledge of law and business.

In Kazakhstan, mediation and arbitration continue to gain popularity in legal circles, but there is still a
need to increase confidence in these dispute resolution methods among the corporate sector. The Govern-
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ment of Kazakhstan is actively working to create favorable conditions for the use of ADR tools, including
raising awareness among entrepreneurs and lawyers about the benefits of alternative conflict resolution
methods.

In the USA, ADR has long been a standard practice in the corporate environment (since 1925). Moreo-
ver, the inclusion of arbitration clauses in corporate contracts has become a common practice. The main rea-
sons for the popularity of ADR in the United States is the ability to avoid lengthy court procedures and main-
tain confidentiality. It is also important to note the corporate culture in the United States, which respects the
resolution of disputes out of court, so as not to damage the reputation of companies. American courts active-
ly support ADR and often require out-of-court procedures before the trial begins. This reduces the burden on
the judicial system and helps to resolve disputes faster.

Comparing alternative ways of resolving corporate disputes in Kazakhstan and the United States, it is
undoubtedly necessary to take into account the following distinctive factors:

1. Different legal systems. If the USA is a primordial precedent country of the Anglo-Saxon legal sys-
tem, the source of which is common law, then Kazakhstan belongs to the Romano-German system of law.

2. The history of the formation of corporate law. In the USA, corporate law as a separate institution of
civil law arose and was formed much earlier than in Kazakhstan. This, in turn, is of great importance in the
formation of alternative ways to resolve corporate disputes.

3. The state structure. The United States is a federal republic that consists of 50 states. There are certain
peculiarities in the jurisdiction of each state. Even the procedure for resolving corporate disputes may differ
from one state to another. Whereas, according to the Constitution, the Republic of Kazakhstan is a unitary
state.

Of course, these factors may raise a logical question: then what is the point of comparing the approach-
es of alternative ways of resolving corporate disputes in two completely different countries? The following
logical answers can be given to this question.

Firstly, in Kazakhstan, the possibilities of implementing some norms of the Anglo-Saxon legal system
governing the resolution of corporate disputes are currently being very vigorously discussed. This is con-
firmed by the quite successful activities of the Astana International Financial Center and its court, operating
on the principles of common law.

Secondly, both countries are democratic. The only difference is that the Republic of Kazakhstan is a
much younger country compared to the United States.

And finally, both the United States and Kazakhstan are supporters of the dynamic development of alter-
native ways to resolve corporate disputes. A vivid confirmation of this is the fact that it was in the USA that
the institute of mediation first appeared exactly in the understanding that we introduced it into the legislation
of Kazakhstan.

However, even in the United States, there are corporate disputes that could not be resolved out of court.
One of the most high-profile examples of a protracted corporate dispute in the United States is the multi-year
litigation between commercial giants such as Apple and Epic Games. We believe that these companies do
not need to be presented. This corporate dispute began in 2020 and continues to this day. The plaintiff is Epic
Games, which is the developer of the Fortnite game. Epic Games’ main claim is that Apple charges a 30 %
commission on every online purchase on the App Store platform. In order to circumvent the commission,
Epic Games is introducing an alternative payment system for users. Apple's response was not long in com-
ing. They immediately removed the Fortnite game from the App Store platform. The main argument of Epic
Games in the trials was that they accused Apple of unfair monopolistic behavior. According to Epic Games:

1) Apple maliciously uses its dominant position on marketplaces;

2) Aggressively targets and imposes unfavorable conditions on mobile app developers;

3) Suppresses competition.

In relation to this corporate dispute, the judge comes to the following decision (September 2021):

1. Apple was not recognized as a monopolist.

2. Apple should allow mobile app developers to allow alternative payment systems and include links to
alternative payment systems.

However, both Apple and Epic Games, having disagreed with the decision of the court of first instance,
file an appeal. For the Apple giant, this dispute is of great importance, since further rules of operation, in-
cluding the procedure for charging a commission on the App Store marketplace, depend on the outcome of
this case. As a result, Apple may lose significant revenue from purchases of online products, including gam-
ing applications. This corporate dispute is of great importance in general for the digital content industry and
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online stores, since the final outcome of this dispute may form the basis of an American precedent and in the
future regulate legal relations between owners of online platforms and developers of mobile applica-
tions [10].

Another high-profile, protracted and expensive dispute in the history of the corporate world can be
called litigation between two mobile giants Apple and Samsung. The dispute between the main tech compa-
nies has become an occasion for discussion and observation not only by IT specialists, but also by corporate
lawyers, lawyers, and ordinary fans of these companies. The essence of the dispute lies in patent violations
and copyrights related to smartphone technology. We would like to immediately note the fact that the case
was settled by a mediation agreement. The plaintiff, Apple, accused Samsung of violating copyrights, name-
ly patents. According to Apple's arguments, the defendant uses the design and interface of Apple
smartphones in bad faith. In turn, Samsung claimed a violation of its patent rights. A large-scale process be-
tween these two companies began in 2011. Apple has demanded damages for copyright infringement. The
whole world was watching this large-scale corporate conflict. In the course of court proceedings, court deci-
sions were rendered in favor of one side, then in favor of the other. According to the initial court decision,
Apple was awarded more than $1 billion. However, by another decision, this amount was reduced. As a re-
sult, each side of the corporate dispute has incurred significant costs, of course, including reputational ones.
After many years of litigation, appeals, and contesting compensation amounts, the parties came to a decision
to settle this dispute through mediation. And only in 2018, Apple and Samsung reached a mediation agree-
ment. Of course, the terms of this agreement remained confidential. But most importantly, both sides have
renounced their claims against each other [11].

Based on the analysis of the American experience in resolving corporate disputes, the main key positive
aspects of mediation can be identified. They are as follows:

1. Reduction of legal costs. In the USA, legal support in court is a very expensive service. Resolving a
corporate dispute through mediation significantly reduces court costs.

2. Maintaining business relations between the parties. Any competitors, despite market competition, co-
operate on cybersecurity and other production issues. Also, the settlement of a dispute through mediation can
significantly increase trust in each other and reduce the intensity of the conflict.

3. Saving time. Meditation has enabled many U.S. companies to settle disputes faster, as opposed to
lawsuits that have dragged on for several years.

We consider it is necessary to recall one of the most high-profile and protracted corporate disputes in
the Republic of Kazakhstan. This dispute is also notable for the fact that it ended with the signing of a set-
tlement agreement relatively recently: in July 2024. We are talking about a corporate dispute between the
Government of Kazakhstan and Moldovan businessmen-investors Anatol Stati and Gabriel Stati. This corpo-
rate dispute lasted about 14 years. Among the people, this dispute even has its own name — “The Matter of
the Stati”. The essence of the dispute is as follows: in 2010, the Kazakh side accused investors of violating
tax legislation, namely, evasion, as well as violation of national conditions for the operation of oil fields. At
that time, the subsoil users owned oil and gas assets. The initiators of the litigation were Anatol and Gabriel
Stati, who lost control of oil and gas assets and began a protracted series of international arbitration proceed-
ings. The main requirement of the Article is the payment of $500 million by the Kazakh side.

Another feature of this corporate dispute is the fact that it covers the jurisdiction of several countries.
By the way, the businessmen themselves are Moldovan citizens, the dispute was considered by the Swedish
arbitration court, the defendant's side is the Kazakh Government. In July 2024, the corporate dispute ended
with the signing of a peace agreement. The terms of the agreement are non-public and remain confidential.
The only known fact is that the terms of the settlement agreement received support from Tristan Oil's credi-
tors. This company has previously participated in the development of Kazakhstan's oil fields. The settlement
of this dispute by the international arbitration court and the conclusion of its settlement agreement, of course,
strengthened the investment climate in Kazakhstan, as well as attracted the attention of large foreign inves-
tors.

However, the Stati themselves claim the opposite fact. To the media and the public, they declare their
winnings in this lawsuit. The closed nature of the resolution of this corporate dispute allows the parties to
maneuver when making public statements. But the fact remains indisputable that in Kazakhstan, both domes-
tic and international corporate disputes have begun to be resolved by alternative methods, which naturally
shows the positive practice of using such international institutions as arbitration and mediation.
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Conclusions

Summing up the results of a comparative analysis of alternative ways of resolving corporate disputes in
the Republic of Kazakhstan and the United States, we would like to note that both countries demonstrate the
importance of such legal instruments as arbitration and mediation. At the same time, the United States has a
more developed and complex ADR system, which is deeply integrated into corporate and legal structures and
is practically inseparable. Kazakhstan, in turn, is at the stage of active implementation of these methods, es-
pecially through the AIFC platforms and other arbitration institutions, which makes ADR a promising direc-
tion for the country's corporate sector.

Based on the above, we have come to the following conclusions:

1) Consider the possibility of legislating the binding nature of arbitration clauses in the Republic of Ka-
zakhstan, applying the practice of the United States.

2) To develop in the Republic of Kazakhstan a legislative procedure for the immediate execution of ar-
bitral awards. This proposal can be implemented on the basis of enforcement proceedings by analogy with
the norms of the Law of the Republic of Kazakhstan on enforcement proceedings and the status of bailiffs.

3) Create a pool of professional arbitrators specializing in corporate dispute resolution in the Republic
of Kazakhstan. Professional arbitrators should first of all aim at the peaceful settlement of a corporate dispute
by successfully applying alternative methods.

These proposals will allow for more active use of alternative ways of resolving corporate disputes,
which in turn will generate a positive trend as a reduction in the burden on judges in the Republic of Kazakh-
stan, as well as an increase in the effectiveness of alternative ways of resolving corporate disputes.
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III.T. baiikenxkuna, 3. KOXHeBUUyC

Ka3zakcran Pecnmy0aukacsl MeH AKII-Tarbl KOPNOPaTUBTIK JayJaapabl
eIy /IiH 0ajgaMaJibl TICLIIepi: CaJabICTHIPMAJIBI TAJAAY

Maxkamana Kazakcran Pecrmy6mukacst Men AKII-Tarbl koprmopaTHBTIK JaynapAbl INENTyAiH OamaMaiis
tocinaepinin (ADR) kypannapblHa caJpICTBRIpMaibl Talnay Kypri3ingi. byn 3epTreymiH MakcaTsl eki eNnfiH
MeIUalUsSHBI, TOPETIKTI )KoHE KOPIOPATHBTIK cananarsl 6acka na ADR-tetikrepi KongaHy TociiaepiHAeri
HETi3r1 albIpMaIIbUIBIKTAp MEH YKCACTHIKTAp/bl aHbIKTay. OChIFaH OaillaHBICTHI eKi ropucaukimaga na ADR
KOJIIaHYbIH 3aHHAMAbIK Ke3[epi, MeXaHu3MIepi MeH TaxipuOeci 3eprrenai. 3epTTeyne KapacThIPbUIFaH
HETI3T1 9flic peTiHge MeAnanus MeH apOUTPaKAbl SMIIMPUKAIIBIK CAJBICTHIPY KOJIAHBUIIBL, ONApAbI op enje
perTey JKoHE CHTi3y epekmlenikrepiHe Oaca Hazap aymapbUinsl. 3eprrey HoTmkenepi AKII-tarsr ADR
JKylecl KOpIIOpaTHBTIK MHpoIecTepre TEPeH CSHIeH JKoHE KOPIIOPATHBTIK Iayiapisl IIeNly YIIH KeHiHeH
KOJIIaHBUTa#bl JleTeH KOPBITBIHIABI JKacayFa MyMKiHaik Oepemi. Kasakcranma, kepiciame, ADR
KOPIIOPaTUBTIK CErMEHTTE OHIIA CEpIiHJI eKIiH KepceTyne emec. Anaima, YKiMeTTiH Oactamanapsl MeH
XaNbIKApalblK CTaHAAPTTapAbl €Hri3y apKbUIBl OH e3repicTep KepceTyae. 3epTTeyAiH  Herisri
KopeIThIHABUIapEl  Kazakctanmarsl ADR-re  MemiekeTTiK Koijay MEH CEHIMALUTKTI  apTTHIPYABIH
MaHBI3ABUIBIFBIH, COHal-aK ockl omictepai AKII-Ta y3ak Mep3iMai KOIJaHyIbIH TaOBICTBUIBIFBIH aTall 6TYTe
Oomampl. 3epTTeyneri calbICThIpMaibl Tajnaay KasakcTaHHBIH KOPHOPATHUBTIK Jayiapisl OajaMaibl IIenry
JKYHeECIH oJ1aH api )KeTUIIpY YINiH aMepUKaHABIK TXKipHOeaeH OH acHeKTiIepAi ajla alaThIHBIH KOPCETTi.

Kinm ce30ep: KOpHOpaTUBTIK Jnay, OajgaMa OJiC, COTTaH THIC TOPTIll, TOPETIK, MEAUAIMs, KEIicco3, COT,
HIemiM, KelticiM, Ou3Hec, a3aMaTThIK iC.

III.T. baiikenxuna, 3. KOxHeBuayc

AJIbTepHATHBHBIE cNIOCO0bI pa3penieHUs KOPIOPATHBHBIX CIIOPOB B
Pecny0oinke Kazaxcran u CILIA: cpaBHMTEJIbHBIN aHATH3

B crarse npoBeneH cpaBHUTENBHBIA aHAIN3 HHCTPYMEHTOB albTEPHATHBHBIX CIIOCOOOB pa3peIeHust KopIo-
patuBHBIX criopoB (ADR) B PecnyOmuke Kazaxcran m CIIA. Llenp naHHOTO HMCCIEIOBaHHMS — BbISBICHHE
KJIFOUEBBIX PA3IMYMMA M CXOJCTBA B MOJIXOJAX ABYX CTPaH K IIPUMEHEHHUIO MEIUallUu, apOUTpaxa U JPyrux
ADR-MexaHH3MOB B KOPIIOPAaTHBHOHM cdepe. B 3Toli cBs3u ObUIM M3y4eHBI 3aKOHOAATEIbHBIE HCTOYHHKH,
MEXaHM3MBbl U TpakTHka npumeHeHus ADR B obeux ropucaukuusx. Mcnonabp3oBanock SMIUPUYECKOE CPaB-
HEHUe MeIWallM WM apOWTpaka, ¢ aKIEHTOM Ha OCOOEHHOCTH MX PETYIMPOBAaHMS U BHEAPCHUS B KaKIOH
cTpaHe. Pe3ynmbTaThl HccenoBaHUs MO3BOJIAIOT cenaTh BEBOA, yTo cucteMa ADR B CIIIA riy6oko uHTET-
pHpOBaHa B KOPIIOPATHBHBIE POIECCH U IMTUPOKO MPHUMEHSISTCS IS pa3pelleH s KOPIIOPaTHBHBIX CIIOPOB. B
Kazaxcrane, Hanpotus, ADR B KOpHOpaTHBHOM CerMeHTEe pa3BHBaeTCA HE Tak AMHAMHYHO. OTHAKO yCIel-
HO TIPOABUTAETCS Yepe3 MPaBUTEINLCTBEHHBIC HHHUIMATHBEI M BHEIPEHHE MEKTYHAPOJHBIX CTaHAApTOB. B ka-
YeCTBE OCHOBHBIX BBIBOJIOB B HCCIEJOBAaHMM MOXKHO OTMETHTH BaXKHOCTb TOCYJApCTBEHHON HOIJEPKKH U
nosblmeHus gosepust k ADR B KazaxcTane, a Taxke yCHEIIHOCTb JOJITOCPOYHOIO UCIOIb30BAHUS 3TUX Me-
tonoB B CIIHA. ABTOpamu oTMedeHo, 4To Ka3axcTraH MOXeT U3BjIeUb MOJOXKUTEIbHbIE aCEeKThl U3 aMepu-
KaHCKOTO OIbITa Ul JaJbHEHIIEro COBEPILIEHCTBOBAHMS CBOEH CHCTEMBbI albTEPHATUBHOIO pa3pelleHHs
KOPIIOPaTUBHBIX CIIOPOB.

Kniouesvie cnosa: KOPIIOPAaTHBHBIN CIIOpP, aNbTEPHATUBHBINA METOM, BHECYHNEOHBIH TOPSANOK, apOUTpaxk, Me-
JIMAIFs, IEPETOBOPEL, IIOCPEAHIIECTBO, CYJI, CyAeOHOE pelIeHne, CoTIallleHie, ON3HeC, IpakAIaHCKOe JIETO.
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The role of the “Actio pauliana” institution in the formation of the mechanism
for invalidating debtor transactions within bankruptcy proceedings

The aim of the research is to conduct an in-depth analysis of the historical aspects of the institution of
invalidating transactions within bankruptcy proceedings, with a focus on the influence of Roman law on the
formation of domestic legislation. The research also includes a comparative analysis of foreign legal norms
related to this subject area. The methodological basis of the study encompasses both general and specific
methods, such as formal-logical, scientific analysis and synthesis, comparative legal, and historical-legal
approaches. The study of the emergence, establishment, and development of the institution of challenging
debtor transactions is crucial for understanding its historical and legal nature within bankruptcy proceedings.
In this context, the subject of the research includes the challenge of transactions in bankruptcy, based on the
ancient Roman legal institution of “Actio Pauliana”, as well as an analysis of the influence of subjective and
objective theories on modern legislation. Key elements related to the emergence of the “Actio Pauliana”
institution in ancient Roman law, as well as the historical aspects of challenging transactions in the context of
bankruptcy, have been examined. Attention is given to the application of the modified “Actio Pauliana”
institution in the legislation of various countries. The research concludes that the “Actio Pauliana” was
initially based on a strictly subjective theory, but over time, the focus shifted towards objective criteria. In
conclusion, it is noted that the modern institution of invalidating transactions in bankruptcy proceedings
preserves the foundations of Roman law, integrating both objective and subjective elements into the
legislation of different countries.

Keywords: bankruptcy; transaction contestation; invalid transaction; Actio Pauliana; debtor; creditor;
objective theory; subjective theory.

Introduction

An individual or legal entity that has anticipated or become aware of its impending bankruptcy takes
various actions and enters into transactions with the aim of preserving its assets from creditors and avoiding
debt repayment, thereby violating the rights of creditors. Declaring a debtor's transactions invalid in
bankruptcy proceedings and returning the assets serve as one of the most effective tools for protecting the
rights and legitimate interests of creditors and other interested parties. The origins of this legal institution
trace back to ancient Roman times. Historically, the institution of declaring transactions invalid is closely
linked to the development and formation of the general insolvency (bankruptcy) institution.

The foundation of the institution for contesting a debtor's transactions in modern bankruptcy
proceedings is rooted in concepts established in antiquity. These concepts gradually evolved under the
influence of prevailing social conditions and underwent various changes over time. The emergence and
development of these concepts demand special attention, both theoretically and practically, as such research
can elucidate the state of law during a specific historical period in light of global perspectives and
experiences.

In the doctrine of law, two different points of view are distinguished, related to the grounds for
recognizing the debtor's transactions as invalid: subjective and objective. In the subjective approach, it is
argued that only a transaction made by an unscrupulous debtor and aimed at causing harm to creditors can be
recognized as invalid. The objective theory, on the contrary, does not require proof of the dishonest
intentions of the participants in the transaction and that their will is aimed at causing harm to the creditors.
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The main task of the objective approach is to prove the existence of strictly defined conditions provided by
law, which allow such transactions to be recognized as invalid [1; 49].

Thus, under the subjective approach, it is necessary to prove that the debtor entered into the transaction
with the intent to harm creditors, and that the other party knew or should have known about this intent. The
objective approach, on the other hand, is based on objective criteria and specific conditions of the
transaction, regardless of the parties’ intentions. To declare a transaction invalid under the objective
approach, it is sufficient to demonstrate that the conditions of the transaction do not align with economic
norms and cause harm to creditors. For example, this could occur when a debtor sells their assets at a price
below market value.

According to the subjective theory, transactions are deemed invalid when certain subjective factors are
present, such as the intent of the parties to enter into a suspicious transaction, the debtor's purpose of causing
financial harm to creditors, and the counterparty's awareness of the debtor's intent. In other words, the
disputed transaction must have been carried out by a dishonest debtor, and the other party, aware of this, may
also be deemed dishonest because they understand the potentially harmful consequences of the
transaction [2; 192].

The study of the historical development and establishment of the two aforementioned theories examined
their influence on the formation of norms related to the invalidation of a debtor's transaction in bankruptcy
proceedings, as well as the “Actio Pauliana” institution in ancient Roman law. A comparative analysis is
conducted of the legislation of various countries and domestic legislation concerning the presence and
application of these issues in modern legal frameworks.

The aim of this scientific article is to conduct a historical investigation into the emergence and
development of the institution of declaring a debtor's transaction invalid in bankruptcy within the legislation
of certain foreign countries, to study the specific applications of the “Actio Pauliana™ institution in both
general and special legislation, and to carry out a comparative analysis with the norms of the current
domestic legislation.

Methods and materials

The methodological foundation of the study is based on the laws and categories of materialist dialectics,
aid of which is in the understanding of specific legal phenomena, as well as general scientific methods for
studying social phenomena and processes, and methods of scientific analysis and synthesis. An analysis of
the norms of bankruptcy legislation in several countries was conducted using the formal legal method.
Through the comparative legal method, an analysis was carried out on the use of grounds for invalidating a
debtor's transactions in bankruptcy in foreign states, and their legal regulation was examined. The historical-
legal method was employed to explore the history of the emergence of the Actio Pauliana institution, which
traces back to ancient Roman law. The theoretical foundation of the study is based on the works of scholars
from the Russian Federation, Germany, and the current legal acts of the United Kingdom, the Netherlands,
France, Spain, and Lithuania.

Results

Discussing the history of the emergence of subjective and objective theories mentioned earlier, the legal
basis for contesting transactions, according to the subjective theory, is rooted in Roman law. It provided for
the possibility of filing a lawsuit as a special means of protecting creditors’ rights against the unlawful
actions of a debtor.

In other words, the origin of the institution for invalidating debtor transactions in bankruptcy
proceedings can be traced back to ancient Roman law, where the doctrine of “Actio Pauliana” existed. This
institution was designed to protect creditors from actions aimed at intentionally reducing the debtor's assets,
thereby causing harm to creditors. “Actio Pauliana” serves as the historical and theoretical foundation for
modern rules on invalidating transactions, and understanding it offers deeper insight into contemporary legal
mechanisms. Therefore, within the scope of this research, we have decided to first examine the origins of the
“Actio Pauliana” institution and the specifics of its application in modern legislation. This approach, in turn,
will allow us to study the evolution of historically established legal norms of this institution and trace their
adaptation to current conditions.

According to the term “fraus creditirum” or “deception of creditors”, known to Roman lawyers, it
meant that the debtor was disposing of the property belonging to him in order to cause harm to the creditors.
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In Roman law, special attention was given to the actions of a debtor preceding their insolvency.
Insolvent debtors, on the brink of financial collapse, often sought to conceal their assets from creditors in an
attempt to avoid complete ruin. Since such actions by the debtor infringed upon the interests of creditors,
depriving them of the opportunity to satisfy their claims from the debtor's assets after the initiation of
insolvency proceedings, the praetorian edict provided creditors with specific legal remedies (actio Pauliana,
interdictum fraudatorium, actio in factum) against the debtor and third parties involved in the fraudulent
alienation of assets. The most well-known of these, and the one that has survived in a somewhat modified
form, is Actio Pauliana [3; 151].

Roman law, which initially imposed strict personal liability on debtors, gradually eased the position of
insolvent debtors by introducing limitations on their personal liability. Along with these changes, a law
known as “Actio Pauliana” was introduced, named after the classical jurist Julius Paulus, to compensate for
the reduced protection of creditors’ rights [1; 52].

In the 2nd century, a praetor named Paulus issued an edict that allowed creditors to challenge
“fraudulent transactions” made by the debtor to the detriment of the creditor, provided that the debtor's
counterparty was aware of the fraud. This type of lawsuit became known as actio Pauliana, named after that
very praetor [4].

Thus, under the Actio Pauliana claim, transactions between parties aimed at causing harm to the debtor
could be declared invalid. It was also necessary to prove that both parties had the same intent (consilium
fraudandi) [5; 23].

The primary elements of an Actio Pauliana claim are considered to be:

Objective element (eventus damni): The debtor must have taken actions that cause harm to the
creditors, diminishing their assets. This is an objective criterion, demonstrating that the debtor's actions
directly impacted the creditors” ability to satisfy their claims.

Subjective element (consilium fraudis): The debtor must have acted with the intent to harm the
creditors. This is the subjective element, requiring proof of the debtor's intent when carrying out the
transaction [6].

The purpose of “Actio Pauliana” was to restore the creditors to the position they were in before the
debtor infringed upon their rights.

D.V. Savin notes that the application of the “Actio Pauliana” claim in Ancient Rome required the
fulfillment of the following conditions, which included both subjective and objective aspects:

1. Execution of an act that diminishes the debtor's assets. The debtor engages in actions that lead to the
reduction of their assets. This referred to any dishonest actions that could worsen the debtor's financial
situation.

2. Harm to the creditor. The creditor's inability to fully satisfy their claims as a result of the debtor's
diminished assets. If the creditor was unable to recover the debt from the debtor's assets, this was considered
harm to the creditor.

3. Debtor’s intent to harm the creditor. It was assumed that the debtor acted with the intent to harm the
creditor if they reduced their assets while being in debt and knowing they could not repay those debts.

4. Knowledge of the third party about the debtor's dishonest intent. To file a claim against a third party
involved in the transaction or a subsequent purchaser of the assets, it was necessary to prove that this party
was aware of the debtor's dishonest intent or acquired the assets without compensation [7; 47].

Thus, in Roman law, the subjective criterion played a significant role in contesting transactions and the
actions of the debtor.

Later, in medieval Italian law, known for its strictness, a radically different system for contesting the
transactions of an insolvent debtor was applied. This system was based on objective criteria. During the
Middle Ages, the notion began to emerge that transactions should be evaluated based on objective criteria,
such as the deterioration of the creditor's position, regardless of the debtor's intentions. This approach
allowed for more effective identification and prevention of fraudulent activities. The objective theory
strengthened the legal protection of creditors, as it enabled them to challenge transactions that objectively
worsened their position and reduced the need to prove the debtor's intent.

All actions taken by the debtor on the eve of insolvency were deemed invalid. The Italian medieval
statutes varied only in the period allowed for contesting transactions, ranging from 10 days to six months. A
similar system was used in medieval German and French insolvency law [7; 49].

The study of the “Actio Pauliana” institution within bankruptcy proceedings has sparked considerable
interest among various lawyers and scholars, with differing opinions expressed regarding its effectiveness.
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For example, E. Godmé, referring to the history of “Actio Pauliana™, noted that it is an interesting case of the
preservation of a twenty-century-old institution [8].

M.V. Telyukina explained “Actio Pauliana” as “a mechanism that allows a debtor to challenge
transactions made immediately before or after the initiation of bankruptcy proceedings” [9; 334].

In assessing the effectiveness of “Actio Pauliana”, G.F. Shershenevich pointed out that proving the
debtor's intent is practically impossible, and therefore, he regarded this institution as an ineffective means of
protecting creditors’ rights [10; 305].

On the other hand, T.P. Shishmareva notes that “Actio Pauliana” is the most effective legal tool for
increasing the bankruptcy estate, used to annul unlawul actions (transactions) of the debtor or third parties
involving the debtor's assets, thereby eliminating fraudulent activities related to the debtor's property [10;
306].

Francis William Sutton Cumbrae-Stewart, in his dissertation “Actio Pauliana: Its Origin, Development,
and Nature”, conducted an in-depth study of the origin and development of the “Actio Pauliana” institution,
noting that this mechanism, which originated in Roman law, was designed to protect creditors from
fraudulent actions by debtors aimed at concealing assets. Cumbrae-Stewart emphasizes the importance of
this legal mechanism within the context of civil law and analyzes its evolution across various European legal
systems [11].

The renowned German jurist Helmut Koziol considers “Actio Pauliana” an important legal tool aimed
at protecting creditors from fraudulent actions by debtors. He emphasizes that, despite the challenges in
proving the debtor's intent, this institution remains a necessary component of the legal system. Helmut
Koziol also highlighted the importance of harmonizing legal norms in this area at the European Union level,
noting that it requires further improvement and coordination at the international level [12; 132].

Thus, the views of various authors on the application of the “Actio Pauliana™ institution in modern law
not only highlight its positive aspects, such as the protection of creditors’ rights and the prevention of
fraudulent actions by debtors, but also reveal significant challenges, including the difficulty of proving the
debtor's intent and the need for harmonization of legal norms at the international level. Despite criticism and
difficulties in its application, this institution remains an important and effective tool for protecting the
interests of creditors. Its resilience and adaptability underscore the importance and necessity of further
improvement and harmonization of legal norms aimed at protecting creditors from fraudulent actions by
debtors.

“Actio Pauliana” which originated in Ancient Rome, though in a modified form, continues to exist and
is widely applied in the civil or special legislation of most modern countries. It proves its role as an effective
means of protecting creditors’ interests and remains a fundamental tool for safeguarding against unlawful
actions by debtors [13, 147].

Discussion

Let us consider the features of applying the institution of declaring transactions invalid, as well as the
subjective and objective theories in the legislation of certain countries. For instance, in Germany, “Actio
Pauliana” has long been used as a tool for annulling legal actions carried out with the intent to cause
financial harm to creditors, both in insolvency proceedings and outside of them.

T.P. Shishmareva, in her dissertation, notes that “Actio Pauliana” is traditionally applied in Russia and
Germany as a legal means of contesting fraudulent transactions in debtor insolvency procedures.

The application of “Actio Pauliana” is regulated by the “German Insolvency Code ” (Insolvenzordnung,
InsO) [14], and outside of insolvency procedures, by the “Act on the Avoidance of Legal Acts of a Debtor
Outside Insolvency Proceedings” (Anfchtungsgesetz-AnfG) [15]. In doctrine, contesting legal actions
through “Actio Pauliana” is referred to as Paulian contestation (Paulianische Anfechtung). The application of
“Actio Pauliana” has been thoroughly studied in legal doctrine.

The grounds for contestation outlined in Section 3 of the “German Insolvency Code”
(Insolvenzordnung, InsO) are legally similar in nature to those under the “Act on the Avoidance of Legal
Acts of a Debtor Outside Insolvency Proceedings” (Anfechtungsgesetz-AnfG). Both share a common goal-
to implement provisions on the liability imposed on a debtor who engages in unlawful actions regarding the
disposal of assets. However, contestation under the insolvency proceedings (Insolvenzordnung, InsO) serves
the collective interest of all creditors and aims to satisfy their claims proportionally, while contestation under
the Anfechtungsgesetz-Anf is applied in favor of an individual creditor.
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Currently, the legislative foundation in the field of bankruptcy law in Germany is the “Insolvency
Code” (Insolvenzordnung, InsO), which came into force on January 1, 1999. Prior to the adoption of this
Code, extensive work was carried out on legislative proposals aimed at fundamentally reforming the
previous regulation of insolvency proceedings, which had been in effect since February 10, 1877
(Konkursordnung, KO). Since its enactment, the current regulation has been amended and reformed multiple
times. One of the most actively and extensively criticized aspects has been the legal institution of contesting
the debtor's legal actions [16; 198].

Presently, Actio Pauliana serves as a legal instrument for contesting transactions (legal actions) in
insolvency proceedings in Germany, as noted in the commentary on the Insolvency Code
(Insolvenzordnung). The renowned German legal scholar J. Kohler acknowledges that the adoption of
Roman law has had a significant impact on the evolution of this institution in German law. He also highlights
that Actio Pauliana functions as a legitimate means to annul transactions (legal actions) undertaken by the
debtor that have led to a reduction in the insolvency estate [17; 412].

Moreover, scholars note that in Germany, under the “Insolvenzordnung, InsO”, it is also possible to
contest the debtor's inaction, indicating that an updated version of the “Actio Pauliana™ institution is applied
in this country. While the original Roman version allowed for the contestation of actions that resulted in the
debtor's assets being removed from their estate without adequate compensation, the updated version permits
the contestation of any action that leads to the debtor losing a portion of their assets [3; 151].

According to §129, paragraph 1, and §§130-146 of the “German Insolvency Code”, legal actions
(Rechtshandlungen) taken before the commencement of insolvency proceedings that harm creditors are
subject to contestation. §129, paragraph 2, of the Code clarifies that inaction (Unterlassung) is also
considered equivalent to a legal action. Examples of inaction include missing the statute of limitations or
failing to report defects in goods, among others.

Thus, in German law, elements of both theories are utilized to ensure comprehensive protection of
creditors’ interests. The “German Insolvency Code” (Insolvenzordnung, InsO) includes provisions that allow
for the contestation of transactions based on objective criteria as well as by considering subjective factors.

In the United Kingdom, the annulment of transactions made within a certain period before the onset of
bankruptcy has been a part of English law for many years. This practice originated in the Middle Ages and
was based on statutes dating back to the 13th century. One of the earliest legislative acts was the Statute of
Edward 111 in 1376, according to which transactions aimed at alienating the debtor's property were declared
void. However, this applied only to gratuitous transactions (gifts). Nevertheless, with the adoption of Queen
Elizabeth I's Statute in 1571, compensated transactions also began to be declared void [7; 49].

The first significant step in the formation of this institution was the enactment of the “Fraudulent
Conveyances Act 1571”. This law, also known as Queen Elizabeth I's Statute, was aimed at preventing
fraudulent transfers of property that were considered to infringe upon the rights of creditors. The law
provided for the contestation of transactions made with the intent to conceal assets from creditors [18].

This statute remained in force for over 400 years but gradually became outdated. Later, Queen
Elizabeth I's Statute was replaced by Section 172 of the Law of Property Act 1925, and subsequently by the
provisions of the Insolvency Act 1986.

Thus, the annulment of transactions remained an important part of bankruptcy legislation and, later, in
the 19th century, as legislation regulating company liquidations. Today, such provisions hold a significant
place in the Insolvency Act 1986 [19; 6].

According to Dutch legislation, there are numerous provisions aimed at protecting creditors. An action
taken by a debtor may be declared void if it was not obligatory for the debtor and even if the debtor knew (or
should have known) that this action would harm the creditors [20] (Article 3:45 of the Dutch Civil Code).
Any creditor who was negatively affected by this action can demand its annulment. Under Dutch law, for a
creditor to annul such an action, it is presumed that the debtor and third parties who contracted with the
debtor knew (or should have known) that the action would harm the creditor.

A creditor seeking to annul the harmful action must, in particular, prove the debtor's awareness of the
action and, if the action was not based on a gratuitous transaction, the awareness of the parties who
performed the action. In practice, this burden of proof is difficult for the creditor to meet. To ease the burden
of proof, Dutch law includes presumptions, for example, regarding the parties’ awareness of the harm
caused. In such cases, the burden of proof shifts, and the parties must disprove the presumption.
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If such a detrimental legal action was taken within one year prior to the filing of the annulment claim,
Dutch law presumes that the debtor and the third party knew (or should have known) that this legal action
would harm one or more creditors. The debtor or the third party must, therefore, disprove this presump-
tion [21].

The aforementioned criteria are based on subjective factors, and Dutch legislation also provides for
objective criteria to annul transactions made by a debtor on the verge of bankruptcy. The objective theory in
Dutch law is grounded in a number of specific criteria that allow for the annulment of transactions that harm
creditors. These criteria include gratuitous transactions, mandatory transactions, transactions made on the
eve of bankruptcy, and general criteria for the deterioration of creditors’ positions.

Scholarly works discuss the lack of balance between these subjective and objective approaches in Dutch
legislation, and it is proposed to expand the application of objective criteria to ease the burden of proof for
bankruptcy administrators. For instance, it has been suggested to extend the “suspect period”, which would
allow for the application of objective criteria over a longer period and thereby facilitate the annulment of
suspect transactions [22].

In Spanish civil law, “Actio Pauliana” can be found in Articles 1111 and 1291.3 of the Civil Code
(Civil Code, Book Four: Obligations and Contracts) [23]. The part concerning “Actio Pauliana” is outlined in
the final section of Article 1111 of the Civil Code (Codigo Civil), which states that a creditor may file a
claim against actions taken by the debtor that cause harm to the creditor. However, this article does not
specify the necessary requirements for its application or the consequences thereof. Although the concept of
this article has evolved over time, case law identifies two elements of Actio Pauliana: “events damni” and
“consilium fraudis”. The first refers to the damage caused to the creditor who is unable to recover the debt
and serves as the objective element of the claim. The second element refers to the presence of fraud in the
creditor’s claim and represents the subjective element.

This article is complemented by Article 1291 of the Civil Code, which sets out the grounds for
annulling contracts, specifically: “contracts made with the intent to defraud creditors if they (the creditors)
have no other means of obtaining what is owed to them”. Thus, if any action is taken with the intent to
defraud creditors, and the creditor has no other means of recovery, the action may be contested. Here, the
subsidiary nature of “Actio Pauliana” is recognized, meaning it applies in the absence of other means of
recovery. These two articles are found in Book IV of the Civil Code, which concerns obligations and
contracts; however, the first is in Chapter Il, which addresses the nature and consequences of obligations,
while the second is in Chapter V, which deals with the annulment of contracts. Thus, we can see how this
action is connected with the subject of contracts in Spanish legislation.

Therefore, in Spanish civil law, “Actio Pauliana” is an important tool for protecting creditors from
fraudulent actions by debtors. It is based on two elements: the objective element-harm to the creditor, and
the subjective element — fraud by the debtor.

In France, “Actio Pauliana”, originally borrowed from Roman law, was later incorporated into the
Napoleonic Code [10; 10], where Article 1167 stated that “creditors may challenge transactions carried out
by the debtor that intentionally violate their rights, in their own name”.

The contestation of the debtor's transactions was primarily based on an objective approach, within
which not only the debtor's subjective bad faith but also other objective circumstances had to be proven [9;
335]. Specifically, if the transaction was carried out by the debtor shortly before the declaration of
insolvency (periode suspecte), it was sufficient to prove, first, that it was conducted after the suspension of
payments, and second, that the other party was aware of this.

This provision was later carried forward into the French Civil Code (Article 1167), according to which
a creditor could challenge the debtor’s actions in their own name if these actions were 1) carried out with
fraudulent intent; 2) violated the creditor's rights. Thus, in France, it was sufficient to prove that the
transaction was conducted with fraudulent intent (bad faith) and violated the creditor's rights. In 2015, a
comprehensive reform of contract law was carried out in France, resulting in the repeal of the
aforementioned provisions of the French Civil Code (FCC), which were replaced by more detailed
provisions in the section concerning creditors’ claims. Certain aspects of “Actio Pauliana” were clarified in
terms of their content (Articles 1341-1341-3 of the FCC) [24]. Notably, it was explicitly stated that, for
“Actio Pauliana” to be successful, it is now necessary to prove the violation of the creditor's rights.
Additionally, it was clarified that bad faith on the part of the third party who entered into the contested
transaction is also required.
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In Lithuania, it is also insufficient to prove the bad faith of the debtor; it is necessary to prove the bad
faith of the third party as well. The right of creditors to challenge transactions made by the debtor is
enshrined in the 1931 Act on the Right of Creditors to Challenge Actions That Cause Them Harm (Act
No. 367 on Challenging Actions). The law provides creditors with the right to challenge transactions
concluded between the debtor and third parties in order to protect the rights of creditors. It is important that
the third party was aware of the debtor's intent to harm the creditors. Even in that law, a claim under “Actio
Pauliana” required proving the bad faith of both the debtor and the third party with respect to the
creditor [21]. In Chapter Four of Book Six of the Lithuanian Civil Code, which came into force on July 1,
2001 (Valstybes zinios 2000, No. 74-2262) [25], the institution of “Actio Pauliana” was established
alongside other methods of protecting the special rights of creditors. Article 571 of the Civil Code defines
the grounds for declaring a contract void. In the current Civil Code, the “Actio Pauliana” institution is given
a separate chapter dedicated to the protection of creditors’ interests.

According to D. Vanhara, creditors face certain difficulties when challenging transactions. In cases
where the bad faith of the debtor at the time of the transaction has been proven, but the bad faith of the third
party has not been established, the rights of creditors remain insufficiently protected. This significantly limits
the ability of creditors to defend their interests. Therefore, the author suggests considering the possibility of
partially shifting the burden of proof onto the debtor and the third party. It is also proposed to impose
sanctions on bad faith debtors and third parties, which would help reduce the number of fraudulent
transactions and improve the protection of creditors’ rights [26].

In accordance with the legislation of the Russian Federation, “Actio Pauliana™ is also known as a legal
instrument for contesting transactions (actions) in insolvency (bankruptcy) proceedings. However, in Russian
law, “Actio Pauliana” is not applied as a means of contesting transactions outside of insolvency proceedings.
Paragraph 2 of Article 1529, Part 1, Volume X of the Code of Laws of the Russian Empire was recognized in
Russian doctrine as an analog of “Actio Pauliana” in Russian legislation [15; 446].

The development of the institution of contesting transactions in Russian law has generally been
interconnected with the development of the insolvency (bankruptcy) institution, the history of which is
divided into four stages: pre-revolutionary, Soviet, post-Soviet, and contemporary.

E.A. Krutiy, considering “Actio Pauliana” as a type of fraudulent claim, identifies three main stages in
the legal regulation of fraudulent acts: the imperial, Soviet, and contemporary stages [26, 27].

The historical features of the development of the institution of invalidity of debtor transactions in
Russia and the analysis of various stages of the legal evolution of this institution can be found in the works
of A.Kh. Golmsten. In his work, he describes how the institution of invalidity of transactions passed through
several significant stages, starting from pre-revolutionary legislation and continuing to the present day [28;
63].

In the pre-revolutionary period, the institution of invalidity of transactions had certain features
characteristic of old Russian law. Based on traditions and customs, as well as under the influence of Western
European legal systems, Russian law gradually developed its own norms on the invalidity of transactions
aimed at protecting the interests of creditors.

During the Soviet period, with the advent of Soviet power and subsequent changes in the legal system,
the approach to the invalidity of transactions also underwent significant changes. During this period, the
primary focus was on protecting state interests, which influenced the legal regulation of transactions. Soviet
law developed specific mechanisms for controlling and nullifying transactions that could harm state interests.

In the post-Soviet period, after the collapse of the USSR and the transition to a market economy,
Russia’s legislation on the invalidity of transactions was revised. The new civil legislation of Russia
incorporated modern principles and approaches to regulating transactions, borrowed from international law
and the experience of Western countries. Particular attention was paid to protecting the rights and interests of
individuals and organizations, reflecting trends of globalization and integration into the international legal
community.

T.P. Shishmareva notes that in Paragraph 1 of Article 61.2 of the Federal Law of the Russian Federation
dated October 26, 2002 “On Insolvency (Bankruptcy)” [29], creditors are given the opportunity, with the
help of arbitration managers, to eliminate the adverse consequences of actions taken by an insolvent or
bankrupt debtor, and that the basis for this provision was the institution of “Actio Pauliana”.

These stages in the development of the institution of invalidity of debtor transactions illustrate how
Russian law has adapted to changing socio-economic conditions and international trends. A.Kh. Golmsten
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emphasizes the importance of studying these historical features to understand the current state of legal
regulation in Russia.

In the Republic of Kazakhstan, bankruptcy legislation has been repeatedly improved since the country
gained independence. The first Law “On Bankruptcy”, dated January 14, 1992, did not include the institution
of invalidating debtor transactions. This initial bankruptcy law was in effect for three years and was repealed
following the adoption of the Presidential Decree of the Republic of Kazakhstan with the force of law “On
Bankruptcy”, dated April 7, 1995. Subsequently, on January 21, 1997, a new Law “On Bankruptcy” was
adopted. The 1997 law, for the first time, provided for cases in which debtor transacions could be declared
invalid. Article 6 of this law addressed situations involving the return of property and the invalidation of
debtor transactions: “if a transaction made by the debtor with individual creditors or other persons after the
initiation of bankruptcy proceedings results in the satisfaction of the claims of some creditors before others,
it must be declared invalid upon the application of the authorized body, creditors, rehabilitation, or
insolvency managers”.

Currently, the Law “On Rehabilitation and Bankruptcy”, adopted on March 7, 2014, is in force in
Kazakhstan [30].

In the Republic of Kazakhstan, the invalidation of transactions within the framework of rehabilitation
and bankruptcy procedures is carried out on general grounds in accordance with civil legislation and on
specific grounds in accordance with the legislation on rehabilitation and bankruptcy. The invalidity of
transactions on general grounds is regulated by the Civil Code of the Republic of Kazakhstan dated
December 27, 1994 [31] (hereinafter referred to as the Civil Code of the RK). The Civil Code, as a sectoral
codified normative legal act, is designed to ensure the legal regulation of property and personal non-property
relations throughout the territory of the Republic of Kazakhstan. Accordingly, the Civil Code enshrines the
most important legal norms of civil legislation, aimed at regulating almost all social relations falling within
the scope of civil law [32; 53].

In accordance with paragraph 4 of Article 158 of the Civil Code of the Republic of Kazakhstan, if one
of the parties to a transaction entered into it with the intent to evade the fulfillment of an obligation or
liability to a third party or the state, and if the other party knew or should have known about this intent, the
interested party (the state) has the right to demand the invalidation of the transaction. A claim for
invalidation of a transaction based on such intent is often referred to as “Actio Pauliana” (named after the
Roman jurist) [33; 528].

Thus, it is evident from this provision that the “Actio Pauliana” institution has been incorporated into
domestic legislation and includes a subjective element. The subjective approach is based on the analysis of
the intentions of the parties to the transaction and their awareness of these intentions. It requires proof of the
debtor's intent and the third party's awareness of that intent.

A necessary condition for the application of this provision of the Civil Code of the Republic of
Kazakhstan is the bad faith behavior of the other party to the transaction (the purchaser of the property).
Therefore, if this party did not know and could not have known about the intent of the person alienating the
property (the debtor), based on the circumstances of the case, the transaction should not be declared invalid,
as this would violate the legitimate interests of the purchaser of the alienated property [33; 528]. Thus, the
subjective theory complicates the process of proving, but it ensures a more equitable consideration of cases
and allows for the protection of creditors’ rights.

The specific grounds are outlined in the Law of the Republic of Kazakhstan “On Rehabilitation and
Bankruptcy” dated March 7, 2014. According to paragraph 1 of Article 7 of this Law, transactions are
deemed invalid if they were made by the debtor or an authorized person within three years prior to the
initiation of rehabilitation and (or) bankruptcy proceedings, provided that there are grounds stipulated by the
civil legislation of the Republic of Kazakhstan and this Law. Paragraph 2 of Article 7 sets out the grounds
for declaring a transaction invalid:

1) the price of the transaction made and (or) other conditions differ significantly for the worse for the
debtor from the price and (or) other conditions under which similar transactions are made in comparable
circumstances;

2) the transaction is out of scope of the debtor’s activities, which are limited by the laws of the Republic
of Kazakhstan, constituent documents, or was made in violation of the competence determined by the
charter;
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3) the property was transferred (also into temporary use) free of charge or at a price that significantly
differs for the worse for the debtor from the price of an identical or similar product under comparable
economic conditions or without grounds for transfer to the detriment of creditors’ interests;

4) if the transaction, completed within six months prior to the initiation of the rehabilitation and (or)
bankruptcy proceedings, resulted in preferential satisfaction of claims of some creditors over others;

5) gift contracts for the debtor’s property, if such a transaction differs significantly from those
concluded a year before the initiation of a rehabilitation or bankruptcy proceeding;

6) the transaction made without the intention to create appropriate legal consequences for such a
transaction, to the detriment of creditors’ interests.

In her work, M.V. Telyukina, conducting a comparative analysis of the grounds for challenging
transactions in bankruptcy in Kazakhstan and Russia, classified the grounds set forth in subparagraphs 1, 2,
and 5 of paragraph 2 of Article 7 of the Law of the Republic of Kazakhstan “On Bankruptcy” as objectively
suspicious transactions [34].

The aforementioned article includes both objective and subjective grounds. However, the legislation
lacks clear definitions related to the practical application of the six aforementioned grounds. The absence of
specific legislative explanations regarding subjective and objective grounds for invalidating transactions may
cause difficulties in their application. Some grounds in the law may be both subjective and objective,
depending on their content and interpretation. For example, when considering subparagraph 1: “the price of
the transaction made and (or) other conditions differ significantly for the worse for the debtor from the price
and (or) other conditions under which similar transactions are made in comparable circumstances”. Here, the
objective ground could be a significant deviation of the transaction price from market value, while the
subjective ground could be the intention to conceal assets and harm the creditor.

Therefore, we believe it is necessary to establish specific criteria for distinguishing between subjective
and objective grounds. This would allow for more effective application of legislative norms in practice, i.e.,
to standardize them, help creditors better understand their rights and opportunities when challenging a
transaction, and increase their chances of satisfying claims. Since this issue requires separate research and
falls outside the scope of the current topic, we will not discuss it in detail.

Let's consider an example from practice: the bankruptcy manager of “Kunduz” LLP filed a lawsuit
seeking to invalidate a sales contract with “Sting” LLP. The claim argued that the transaction violated legal
requirements because the property was sold at a reduced price, which harmed the interests of creditors,
including the tax authority. According to the decision of the court of first instance, the bankruptcy manager's
claim was denied, with the court stating that the plaintiff had not provided evidence proving that the
transaction did not comply with legal requirements. The civil division of the court of appeal upheld the
decision of the first instance court without changes. The Prosecutor General of the Republic of Kazakhstan
filed a protest, pointing out significant violations of substantive and procedural law in the consideration of
the case, arguing that such violations undermine the uniform interpretation and application of legal norms.
The civil division of the Supreme Court of the Republic of Kazakhstan, guided by paragraphs 1 and 4 of
Article 158 of the Civil Code of the Republic of Kazakhstan and subparagraph 1 of paragraph 2 of Article 7
of the Law of the Republic of Kazakhstan “On Rehabilitation and Bankruptcy”, annulled the previous court
decisions and sent the case for a new hearing in the appellate court, highlighting the following violations: 1)
the court of first instance did not investigate the market value of the property at the time of its alienation; 2)
the court did not take into account that the property was sold at a reduced price, which was confirmed by an
appraisal report; 3) the transaction violated the interests of creditors, including the tax authority [35].

Thus, from this example, we can conclude that if the norm of the Law “On Bankruptcy” were based
solely on objective criteria, it would be sufficient to establish the fact that the property was sold at a price
below its market value. However, if subjective criteria were considered, it would be necessary to prove that
the debtor understood that the sale at a reduced price would harm creditors, including the tax authority, and
that the third party (“Sting” LLP) was aware of this.

Thus, the Actio Pauliana institution, with its long history and deep roots in Roman law, has also been
adapted to Kazakhstani legislation and allows for the effective protection of the rights and interests of all
interested parties. In the subjective approach, since it is necessary to prove the debtor's intent and the
counterparty's awareness of that intent, the process of proving the invalidity of a transaction may be
challenging in practice. However, this approach contributes to a more precise and fair consideration of
bankruptcy cases, as it takes into account the specific intentions and behavior of the parties. The subjective
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and objective theories of transaction invalidity in bankruptcy proceedings offer different methods for
challenging the debtor's transactions. The historical development of these theories demonstrates their
importance and adaptability to changing legal and economic conditions.

Despite the presence of a normative legal act in the Republic of Kazakhstan that regulates the issues of
recognizing transactions as invalid within the framework of rehabilitation and bankruptcy, we assert that this
institution is still in the process of formation, and its legal regime is not fully defined by the legislator.
Although specific grounds for recognizing a transaction as invalid have been established, the mechanism of
theoretical and practical application requires comprehensive research.

Conclusion

In conclusion, it can be stated that the modern institution of challenging debtor transactions in
bankruptcy is based on concepts and institutions that were established in Roman law. The bankruptcy
legislation of several countries provides for the possibility of challenging debtor actions that were carried out
with the intent to harm other creditors. The adoption of Roman law served as a foundation for creating the
institution of challenging transactions in bankruptcy for many countries within the Anglo-Saxon and
Romano-Germanic legal families.

The legal claim for the protection of rights (Actio Pauliana) serves as a remedy aimed at safeguarding
the interests of a creditor whose rights have been violated. Through this claim, actions taken by the debtor
and third parties that caused harm to the creditor can be contested.

Initially, in Roman law, the subjective criterion played a significant role in challenging debtor
transactions and actions. Later, medieval Italian law relied on the objective criterion for challenging
transactions made by an insolvent debtor. Today, Actio Pauliana is used in the legislation of several
countries as the primary legal tool for invalidating transactions in bankruptcy, taking into account both
objective and subjective criteria.

The history of the institution of invalidating debtor transactions in bankruptcy is deeply rooted and is
regulated in the legislation of many countries both on general grounds through civil law and on specific
grounds through bankruptcy law. Actio Pauliana, considered as a subjective ground, is found in the Civil
Codes of some countries (the Netherlands, France, Spain), while in others, it is also mentioned in the
provisions of special bankruptcy legislation (Germany, the United Kingdom, the Russian Federation).
However, it can be concluded that the concept of “Actio Pauliana” is consistent across all these countries.
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S.1. Kopzhassarova, A.A. Nukusheva

C.U. Komxkacaposa, A.A. HykyieBa

BaHkpoTTBIK paciMinaeri 00pbIIKepaAiH MIMLIeJIEPiH JKapaMchI3 el TaHy
MEeXaHHU3MiH KaJbINTacThIpyaarbl «AcCtio Pauliana» HHCTHTYTHIHBIH POJIi

3eprTeyniH MakcaThl — PUM KYKBIFBI HOPMaJIapBIHBIH OTAaHABIK 3aHHAMaHBI KaJbINTaCTHIPYAAFbl dcepiHe
Oaca Hazap aynapa OTBHIPBIN, OAHKPOTTHIK pociMi IIEeHOEpiHAEe MoMiJieJepAl KapaMChl3 el TaHy
MHCTUTYTHIHBIH TapUXM acleKTiIepiH TepeH Tanjay. 3epTTey ascChblHAA aTaJlFaH TaKbIPHIIKA KATHICTBI
HIeTeNAIK 3aHHaMaJapIblH HOpPMalapblHAa CANBICTBIPMANbl Tallay >KYPri3uiai. 3epTTeydiH oAiCHaMAalbIK
Herizi (OpMaib/AbI-TOTHKAIBIK, FHUIBIMH Tallay J>KOHE CHHTE3, CAJIbICTHIPMAJIbI-KYKBIKTBIK JKOHE TapHXH-
KYKBIKTBIK ~TOpI3[i JKalIbl JKOHE JKeKe oXicTepAi KaMmTHAbl. BophIKepAiH MoMinenepiH naynay
MHCTHTYTHIHBIH Takga 0oy, KaJbITacy JKOHE JaMy IPOLECiH 3epTTey OHBIH OaHKPOTTHIK pPACiMiHIEri
TapUXHU-KYKBIKTHIK TaOWUFATHIH TYCIHY YINIH eTe MaHbIAbel. OcblFaH opaill 3epTrey moHi «Actio Pauliana»
Esxenri PUM KYKBIKTBIK MHCTHTYTBIHA HETi3/leNITeH OaHKPOTTHIKTaFbl MAOMUIENepAi Jayiaynasl, COHIai-aK
CyOBEKTHBTI KoHE OOBCKTHBTI TCOPUSUIAPBIH Ka3ipri 3aHHaMara dCepiH Tangayabl kKamtuabl. Esxenri Pum
KYKBIFBIHIAFBI «Actio Paulianay MHCTHTYTHIHBIH maiifna 00mybIMeH OaifyIaHbICTHI HET13T1 2JIEMEHTTEep, COHIal -
aK 0aHKPOTTHIK KOHTEKCIHIETT MOMiIENep i JaynayablH TapuXH acleKTiUIepi 3epTTenai. O3repren KyhiHmeri
«Actio Pauliana» HMHCTUTYTBIH op TYpJl eJIEpAiH 3aHHAMACHIHAA KOJJAHY CpEKIIeNiKTepiHe Hazap
aynapsuigsl. JKyprizinred 3epTrey OaphIChIHIA aBTOpiap Oactankbiia «Actio Pauliana»-HbIH HerisiHIe Katag
CYOBEKTHBTI TEOpHsI >KaTKAHBIH, ajaiila yakpIT ©Te Kele OOBEKTHUBTI KPHUTEpHHIepre Ha3ap aybICKaHIBIFBI
Typaibl TY)XKBIPBIM Kacaiiipl. KOpBITBIHIBICEIHAA OGaHKPOTTHIK PAciMIEpiHAE MaMilenepi jkapaMchi3 Jen
TaHy/bIH Ka3ipri HHCTUTYTHI OPTYPJIi NIepIiH 3aHHAMACHIH/Ia OOBEKTHUBTI KOHE CYOBEKTHUBTI 3JIEMEHTTEPIL
OipiKTipe OTBIPHI, PUM KYKBIFBIHBIH HETi3[iepiH CAaKTaHTHIHBI aTar ©TLII.

Kinm ce30ep: GaHKPOTTHIK, MOMIJIEHI Jayiay, skapamchei3 momine, Actio Pauliana, Gopsimikep, Kpeaurop,
00BEKTUBTI TEOpHs, CYOBEKTUBTI TCOPHSL.

C.1. Komxkacaposa, A.A. Hykymesa

Poab nactutyTa «Actio Pauliana» B gopmupoBaHuu MexaHU3Ma NPU3HAHUS
C/IeJIOK JOJI)KHUKA HeJeHCTBUTEIbHBIMHM B PAMKAX NPoLeypbl 0aHKPOTCTBA

Llenp uccnenoBaHuss — YrIIyOJICHHBIH aHAIM3 MCTOPUYECKUX ACIEKTOB MHCTUTYTa MPU3HAHMS CHENOK He-
JEWCTBUTENFHBIMU B paMKax NpOLeAypsl 0aHKPOTCTBA, C aKIEHTOM Ha BIMSHHUE HOPM PUMCKOTO IpaBa Ha
(hopMHpOBaHNE OTEIECTBEHHOTO 3aKOHOATENHCTBA. B paMKax McCle[0BaHMS TaKKe NMPOBEICH CPaBHUTEINb-
HBIA aHAIN3 HOPM 3apyOeKHBIX 3aKOHOAATENBCTB, 3aTPArHBaIOIINX YKa3aHHYIO IpeIMeTHYI0 obiacTs. Me-
TOJOJIOTHYECKast OCHOBA HCCIIENOBAHMS BKIIOYAET B ce0st 00IIMe U YaCTHBIE METOABI, TaKHe Kak (opMaIbHO-
JIOTUYECKUN, HAYYHBIM aHAJIM3 U CHHTE3, CPAaBHUTENILHO-TIPABOBOM M MCTOPUKO-NIPaBOBOM moaxosl. M3yue-
HHE TpoIiecca BOSHIKHOBEHMS, CTAHOBIICHHS W Pa3BUTHS MHCTHTYTa OCIAPUBAHMS CAENOK JODKHHKA HMEeT
Ba)KHOE 3HAYEHME IJIsl IOHUMAaHHS ero NCTOPHUKO-TIPABOBO MPHPOJBI B Mpoueaype 6aHKpoTcTBa. B cBsi3u ¢
9TUM TNPEIMET HMCCJIENOBaHHs BKIIOYACT OCIApHBaHUE CAENOK IMpH OaHKPOTCTBE, OCHOBAHHOE Ha JIPEBHe-
PHMCKOM IpaBOBOM MHCTHTYTE «Actio Paulianay, a Takxke aHanu3 BIUSHUS CyOBEKTUBHOW M 0OBEKTHBHOIM
Teopuil Ha COBPEMEHHOE 3aKOHOIaTeNILCTBO. Mcciie10BaHbl KITFOUEBhIE IIEMEHTHI, CBA3aHHBIE C BO3HUKHOBE-
HHEeM MHCTUTYTa «Actio Pauliana» B IpeBHEpHMCKOM MpaBe, a TaKKe HCTOPUYECKHE acHeKThI OCTIApHUBAHUS
CHIeNIOK B KOHTeKcTe GaHkpoTcTBa. Oco00€ BHUMaHME YAEIEHO OCOOEHHOCTSIM MPUMEHEHHs MOANQHINPO-
BaHHOTO MHCTHTYTa «Actio Pauliana» B 3akoHOZaTeNbCTBE pa3IMYHBIX CTpaH. B mpomecce mpoBeaeHHOTO HC-
CJIeIOBaHMS aBTOPHI IIPUXOMAT K BHIBOAY, UTO M3HAYAIBHO B OCHOBE «Actio Paulianay mexana crporo cyos-
SKTHUBHAs! TEOPHsI, OTHAKO CO BPEMEHEM aKIIEHT CMECTHJICS B CTOPOHY OOBEKTHBHBIX KpUTepHeB. B 3akioue-
HHUEC OTMCYCHO, 4YTO COBpeMeHHbIﬁ UHCTUTYT NPU3HAHUA CHEITIOK Hellel\;lCTBHTeJ'[beIMI/I B mpoueaypax 6aH—
KPOTCTBA COXPAHACT OCHOBBI PUMCKOTI'O IIpaBa, UHTEIPUPYS KaK 061)CKTI/IBH]>IC, TakK U Cy6’beKTHBHbI€ JJICMCH-
ThI B 3aKOHOJATENbCTBE PA3HBIX CTPaH.

Knioueswvie crosa: GaHKpOTCTBO, OCIApUBAHKE CIEIKH, HeAehcTBUTebHAS caenka, Actio Pauliana, nomkHuk,
KpEeIUTOp, OOBEKTHBHAS TEOPHS, CYOBEKTUBHAS TEOPHSI.
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The realization of the “Concept of digital transformation, development
of the information and communication technologies and cybersecurity
industry for 2023-2029” by implementing blockchain in the technologies
of the Republic of Kazakhstan and the problems of its legal regulation

In the scientific article, the implementation of the “Concept of digital transformation, development of the in-
formation and communication technologies and cybersecurity industry for 2023-2029” was considered,
which, according to the authors, is possible through the prism of the introduction of blockchain technologies
in the Republic of Kazakhstan. The main focus is on analyzing the current state of the digital infrastructure,
identifying potential applications of the blockchain and identifying regulatory issues related to its use. The ar-
ticle begins with an overview of the strategic objectives of the Concept and an assessment of its impact on the
economic development of the country. The authors discuss blockchain as an innovative tool capable of ensur-
ing transparency, security and reliability of data in various sectors, including finance, healthcare and public
administration. In this aspect, an overview of existing technologies that have already been applied in practice
was conducted; accordingly, the Republic of Kazakhstan can adopt them for the future. Special attention is
paid to the analysis of the problems faced by Kazakhstan in integrating blockchain technologies into the ex-
isting legal system. The authors explore the need to develop new legislative acts, as well as adapt existing
regulatory documents to create a favorable legal environment for blockchain. The potential risks and benefits
that may arise as a result of the large-scale introduction of blockchain technologies in Kazakhstan are also
discussed. In conclusion, the article offers recommendations on improving the legal framework for
blockchain, emphasizing the importance of international cooperation and exchange of experience in this area.

Keywords: the concept of improvement, country development, digitalization, digital security, blockchain,
personal data protection, information and communication technologies in law, legal regulation.

Introduction

The Concept of digital transformation, development of the information and communication technology
industry and cybersecurity for the period 2023-2029, approved by the Government, is a strategic plan for the
introduction of digital technologies into all spheres of public life of citizens of the Republic of Kazakh-
stan [1]. In this context, blockchain technology, as the authors of this scientific article dare to suggest, acts as
a potential catalyst for change, bridging existing gaps and providing six main directions.

To begin with, the introduction of blockchain leads to the strengthening of cybersecurity. According to
available research, we have come to the conclusion that turning to the proposed innovative technology in-
creases the security of our data due to distinctive properties, including decentralization and encryption. This
is naturally important for the protection of infrastructure and personal data.

At the same time, we would like to note that other components are equally important: transparency and
observability. Technically, blockchain makes it possible to create systems that increase the transparency of
transactions and simplify the tracking process. These indicators are especially useful in the field of public
administration and property control.

The third aspect that creates the logical need for this technology is to increase efficiency and reduce
costs. The reason for this is that smart contracts based on the blockchain system allow you to automate pro-
cesses, reduce time and operating costs, and reduce risks that are directly related to the human factor.

The next direction is that the financial sector needs innovation. Blockchain promotes financial innova-
tions such as digital currencies, which can accelerate the transition to electronic payments and thus make fi-
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nancial services more accessible. Many countries are digitizing their national currency — our tenge expects
the same.

The use of blockchain to implement the concept of the Republic of Kazakhstan is naturally attractive
for investment. The blockchain in our system can stimulate investment flows, create jobs and increase budget
revenues, and this, in turn, contributes to economic growth.

Last but not least, it involves the development of human capital. The training of specialists in the field
of blockchain technologies improves their qualifications and prepares them for work in the field of high
technologies.

Blockchain can be an important mechanism for achieving the goals explicitly stated in the concept, in-
cluding improving governance, developing the digital economy and strengthening cybersecurity, which will
certainly lead to the preservation of personal data. The introduction of blockchain technology requires coor-
dinated actions on the part of the state, business and educational institutions to create the necessary infra-
structure and train qualified personnel.

Methods and materials

In the context of the Concept of digital transformation of Kazakhstan, within the framework of scien-
tific work aimed at analyzing the implementation of blockchain technologies and studying legal regulation
issues, it is proposed to use the following set of methodological techniques and information sources.

Main methodological approaches: case studies: analysis of specific examples of the use of blockchain in
public and private structures; legal analysis: study of current legislation related to blockchain technologies
and identification of possible obstacles to the development of law; statistical analysis: assessment of the im-
pact of blockchain on the modernization of the life system.

The sources of information are: the regulatory framework: the main legislative documents, including
the conceptual text; scientific work: published articles and research on blockchain and its application in vari-
ous fields; analytical reports: documents prepared by government agencies, international institutions and re-
search centers related to digital transformation; media: articles in the press and others media reflecting public
debate and opinions about blockchain and digital transformation; practical examples: concrete examples of
the implementation of blockchain technologies.

The use of the methods outlined by us and the analysis of these materials will allow us to thoroughly
study the process of implementing the Concept of digital transformation with an emphasis on blockchain, as
well as assess current problems and opportunities for improving the legal framework, which contributes to
the support and development of the digital transformation of the Republic of Kazakhstan.

Results

Based on the identified characteristics of the blockchain technology, it was logically revealed that this
particular technology is able to play a successful role in the implementation of the “Concept of digital trans-
formation, development of the information and communication technologies and cybersecurity industry for
2023-2029”. The positive features inherent in the blockchain are a reliable guarantee for ensuring confiden-
tiality and, at the same time, transparency. This, in turn, is quite attractive and necessary in conditions of fre-
guent leakage of our personal data that we contribute to global networks, and the transparency of blockchain
technology is a real way to realize our constitutional rights in all areas that we use daily.

Effective blockchain regulation in Kazakhstan requires an interdisciplinary approach involving tech-
nical experts, economists, lawyers and members of the public, including international cooperation, along
with an interdisciplinary approach involving academia.

Particular attention should be paid to the legal mechanism governing blockchain technology, which is
constantly evolving depending on the dynamics of this innovative new field around the world. Some im-
portant information about the current legislation is listed below:

1. Many countries are creating guidelines and standards for blockchain technologies to help entrepre-
neurs and lawyers understand distributed registries and crypto assets [9].

2. The EU is committed to creating a unified regulatory framework for blockchain to prevent regulatory
fragmentation and provide legal certainty for blockchain applications. The Commission has presented a wide
range of legislative initiatives on the management of crypto assets, which are expected to stimulate invest-
ment and protect consumers and investors.

3. The EU has proposed a pilot market infrastructure regime that would allow trading and transactions
in financial instruments in the form of crypto assets, as well as proposals for “freer, fairer and more inclu-
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sive” regulation. Using blockchain, it becomes possible to experiment with innovative solutions and deviate
from established rules, as regulators and companies seek to apply innovative ideas in blockchain-based mod-
els [10].

4. Countries and international organizations cooperate in developing common approaches to blockchain
regulation that comply with international standards and prevent litigation.

Legal norms related to blockchain are currently under development, and many countries and regions are
involved in the development of reliable legislative systems that can promote innovation and protect the rights
and interests of market participants in the development process. Kazakhstan should start learning from its
mistakes, as it is gradually moving forward and can make appropriate adjustments in the future.

Discussion

In 2023, the relevant regulatory act approved the strategy for digitalization, ICT development and
strengthening cybersecurity for the period 2023-2029. In accordance with the National Plan until 2025 and
other strategic documents, the strategy we are putting forward for discussion is aimed at identifying the most
effective methods of solving urgent problems in the provision of public services to the population and enter-
prises, transforming the public administration system and stimulating economic sectors through the integra-
tion of digital technologies.

The strategic goal is achieved based on the following key principles:

1. to improve the quality of life of citizens, which is a serious problem, accordingly, the upcoming plans
include placing great emphasis on personal comfort. This implies that the services provided and the planned
changes will be adapted to the needs and problems of citizens, including even the factor that the transition to
public services will gradually be carried out within the framework of applications on the phone;

2. to ensure the openness of government agencies and public participation in decision-making and the
use of digital tools for direct communication between subjects and authorities;

3. to strive for concrete changes through systemic innovation and digital technologies;

4. to put the quality of services first by providing citizens and businesses with tools to assess the func-
tioning of public institutions;

5. to adapt to current trends and set goals in accordance with socio-economic priorities;

6. to avoid unnecessary duplication in information systems;

7. to move to more horizontal management structures;

8. to provide data for use by market participants and provide public services by private companies;

9. to protect privacy and personal data, ensure cybersecurity;

10. to provide access to information only to those persons who have the right to it;

11. to protect information from unauthorized modification or destruction;

12. to ensure open access to information, if necessary [2].

The implementation of the identified principles should contribute to the overall development of the
country's innovation potential, strengthen the national innovation system and move to a qualitatively new
level. This, in turn, will significantly increase the competitiveness of Kazakhstan's economy in the global
market.

As a result of the realization of the provisions of the Concept, it is planned to create a Single e-
government platform that will ensure the integration of interdepartmental processes and the creation of an
integrated infrastructure for the provision of services and the functioning of the public administration system.
The document notes that the platform model will allow creating an effective government system focused on
solving everyday tasks of citizens, as well as using up-to-date online data to apply artificial intelligence tools
in forecasting and decision-making based on artificial intelligence Smart Data Ukimet.

Data processing centers will be established in each region of the country. The 5G mobile communica-
tions infrastructure, operating on the principle of “always online” and characterized by low energy consump-
tion, combined with big data analysis and the Internet, will become one of the main elements and driving
force of the digital economy. Taking into account urbanization and economic feasibility, the issue of con-
necting to the Internet the remaining villages with a population of less than 250 people, who are experiencing
corresponding difficulties and limitations in connection with proper quality assurance in this area, will be
considered.

It is assumed that the ICT sector will be provided with highly qualified specialists, which will achieve a
multiplier effect for the transition to a new “smart” level. This will reduce the number of public services
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through the reengineering of business processes, the use of artificial intelligence elements, the use of tech-
nologies in economic sectors and the transition to the provision of public services taking into account life
situations [2].

The Concept includes the following key areas that are of particular interest in this work:

1. The Smart Cities initiative aims to use ICT to improve the quality of life and efficiency of urban
functioning. The strategic direction is to create urbanized areas where the resources of urban services and
private initiatives cooperate for the sustainable development of the city. Accordingly, it is natural that digital
technologies will be integrated into all aspects of urban life, including education, transport, housing and
communal services, healthcare and others.

2. In the context of the growth of public Internet addresses (IP) and digital content, it is necessary to de-
velop a “Cyber Shield of Kazakhstan” to protect against hacker attacks. Thus, a Malicious Code Research
Center will be created to identify and neutralize cyber attacks.

3. Itis important to consider joining the Convention on Data Protection, which will allow investigating
violations of citizens’ rights in the field of personal data protection.

Thus, we can note that comprehensive global work is planned. However, such actions, especially when
personal data is exposed to open exposure, require competent support. With the advent of blockchain tech-
nology, many countries have adopted it as a means to achieve this goal.

Scandals in the financial industry and the global economic crisis that engulfed the country in 2009 led
to a loss of confidence in people's ability to protect their personal finances. Satoshi Nakamoto and technical
and mathematical experts were looking for new and decentralized approaches to financial transactions that
could eliminate the limitations of traditional banking systems and provide direct payments and exchange of
values.

Mike Schwartz compared the power of blockchain to the ability to communicate between machines and
compared its impact on the world to devices such as the internal combustion engine, telephone, computer
and the Internet, which have revolutionized our understanding of how technology works [3; 14].

Blockchain is, in fact, a database similar to a registry, which is decentralized and accessible to many
computers on the network. Although it was originally used to protect cryptocurrency transactions, the tech-
nology has since been used in various applications. Blockchain can be used in various industries to create
long-term data, which means that they cannot be changed after recording, which corresponds to the principle
outlined in paragraph 11 above.

The blockchain works on the principle of dividing information into technical blocks, which are then
connected in a chain, unlike traditional databases, which still have information in the form of tables. Each of
the blocks generated contains programs or prescribed scripts that perform database functions that provide
access to the necessary data. The information is loaded into the block and then processed by an encryption
algorithm that generates a special hash from the incoming data. A sequence of unrelated blocks is formed by
adding a hash to the beginning of the next block, which is a sequence of blocks.

The cyclical nature of this innovative technology, according to its logical chain, has the ability to store
copies on multiple computers, and each existing copy requires coordination for complete protection. The da-
ta is then distributed among the various nodes of the network in a network distributed across all nodes of the
network, which is used to ensure redundancy and accuracy of the data. If a node detects a data change, other
nodes will block that change, thereby preserving data integrity.

The blockchain provides security and stability by storing new blocks in both linear and chronological
order, with new blocks being stored accordingly. If the data in a block is changed by changing the hash of
the data, it will affect its data if the network changes the hash and the data changes its data, but the changes
will not be accepted because the hash is not in the correct position in the hash and the changes are not re-
flected by the network.

With the ability to store undated information and transaction history, this technology allows you to store
various types of data, including legal documents and inventory data. Blockchain users can access Bitcoin in
real time thanks to its distinctive feature that decentralizes transactions in the chain.

Although blockchains are not completely impenetrable and may contain vulnerabilities in the code, at-
tacks such as “51 %” require control over most of the network and quick actions, which is difficult due to
the high hashing speed in networks, for example, in the Bitcoin network, which on April 21, 2023, the hash-
ing speed is 348.1 v a second (18 zeros) [4].
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Architecturally, blockchains are divided into several types depending on access to reading and writing
data.

Public blockchains are open for reading and possibly writing by all users. Public blockchains are use-
ful for systems where there is no central authority to verify transactions and where full decentralization is
required. Private blockchains are controlled by organizations that only allow their members to write data
and can restrict or open read access. The consortium's blockchains are managed by a group of nodes be-
longing to different organizations and serve to exchange information between them. Private and consortium
blockchains offer benefits such as reduced verification time and costs, reduced risk of attacks, and increased
privacy because read access can be limited. They also allow users to adjust or cancel transactions if errors
are found in smart contracts.

The choice of the type of blockchain depends on the required degree of decentralization, as well as
time and cost constraints. Hybrid solutions can be used that combine public and private blockchains for var-
ious tasks, such as using a private blockchain for internal operations and a public blockchain for customer
interaction.

When choosing a blockchain, it is important not to strive for decentralization for the sake of decentral-
ization itself, which implies dispersion around the world. Many business processes are effectively managed
using relational databases, and switching to blockchain may be unjustified. Private blockchains provide the
benefits of cryptographic auditing and data validation, making data immutable and traceable. Blockchain
may be preferable to a database if a company plans to expand its private business and use a public
blockchain for additional verification, given the growing demand and volume of transactions [5; 58].

The analysis of blockchain technologies allows you to objectively assess their potential and identify ar-
eas in which they can most effectively contribute to innovation and improvement. Despite the significant
opportunities, some functions of the blockchain may contradict the interests and practices of market partici-
pants. The immutability of the blockchain requires careful control over data entry, since correction will re-
quire significant computing resources compared to traditional accounting systems.

Blockchain guarantees confidentiality, integrity and availability of data, while ensuring transparency
and traceability of transactions. The distributed nature of the blockchain allows the creation of decentralized
ledgers that can contribute to the development of digital trading solutions in the field of intellectual property
and other industries. Blockchain also speeds up information processing and transactions, eliminates the need
for intermediaries, and increases the security of monetary transactions and supply chain tracking [3; 24].

Blockchain technologies are used in various fields, confirming their value in the context of digital trans-
formation and the development of information and communication technologies for 2023-2029.

Blockchain can play an important role in the development of smart cities, which will require a more ef-
ficient allocation of resources. With the help of blockchain, it is possible to ensure that the system remains
unchanged, reliable, which makes the use of assets more transparent and reduces operating costs [6; 33]. It
can be used for a variety of purposes: creating unique identity cards, supporting local businesses, managing
land and housing resources, monitoring resources and the environment, improving transport systems, inte-
grating various intelligent devices, ensuring transport security, etc. This allows for reliable storage of large
amounts of data and allows residents to actively participate in city management and influence decisions that
affect their immediate environment, from the budget to elections [7; 20].

In the field of public services, blockchain can revolutionize taxation by ensuring the origin, transparen-
cy and traceability of a transaction. We believe that this fully meets the current needs of the tax system.
Blockchain provides a guarantee to reduce administrative costs, especially in the segment of transaction tax-
es such as VAT and withholding tax at source. In a broad sense, this can contribute to compliance with tax
legislation and transparency of payments by transferring responsibility for tax collection to market partici-
pants. However, the problem lies in the digitization of sellers who have not yet switched to digital technolo-
gies.

In the field of medicine, blockchain can ensure patient confidentiality when storing and sharing medical
data.

Researchers Yue and his co-authors have proposed a medical data gateway (HDG) that accesses a pri-
vate blockchain cloud to ensure the immutability of medical data. The indicator-based Data Model (ICS)
provides a unified approach to storing various medical data, including digital, textual and graphical data.
This model can be adapted for other blockchain applications that require the storage of various types of data
and provide for the division of data into blocks based on the frequency of access.
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Medshare, a system that was created by Xia specialists and his co-authors, provides a blockchain solu-
tion for the exchange of medical data between cloud services, which allows you to control access, data origin
and auditing. Smart contracts that are included in this system include limited access to data and do not allow
abuse.

The blockchain innovations discussed above open up new horizons for improving public services and
healthcare within the framework of digital transformation [6; 33].

Voting is a key element of democracy because it gives citizens the opportunity to elect their leaders and
form a government, and for the system to be fair, it must be independent and objective. But the old voting
methods have drawbacks: they are not always transparent and secure, depend on intermediaries and may face
problems such as illegal influence on voters, fake votes and poor control of the process [8; 2067].

In elections, there are often difficulties with organization: from choosing a place to vote to printing bal-
lots and monitoring the integrity of the process. All this ends with the counting of votes and the announce-
ment of the results. Blockchain can help solve these problems. Voters can “send” their vote as a virtual coin
to a candidate, and the blockchain will record each such vote. This allows you to quickly summarize the re-
sults and guarantees the honesty of the results. In 2018, a test was conducted in West Virginia, where
144 voters from different countries voted through a blockchain application — this was the first project of its
kind in the country that allows voting remotely and securely [7; 20].

With the significant advantages of the technology under discussion, there are weaknesses in this system.
The lack of centralized control can lead to abuse and a decrease in legal certainty. Blockchain faces scalabil-
ity and energy consumption issues, and also depends on the quality of external data. The variety of imple-
mentations and the need for standardization can make it difficult to widely implement the technology.

You can also pay special attention to the possibilities: by eliminating current weaknesses, blockchain
opens up prospects for asset tracking and accelerating digital transformation through smart contracts and new
trading platforms [11; 126]. Standardization and the development of common management practices can
contribute to the creation of a digital commerce ecosystem.

Nevertheless, there are threats, namely, the rapid development of technology and the lack of interna-
tional regulation create technological threats. First-timers need to be prepared to respond to security vulnera-
bilities. Organizations acting as intermediaries may feel threatened because of their position. It is also im-
portant to consider the legal acceptability and relevance of the data stored in the blockchain, as well as possi-
ble security issues such as 51 percent attacks, phishing, routing attacks and Sybil cyberattacks [3; 25].

Establishing legal regulation of blockchain technologies in the Republic of Kazakhstan, as in any other
country, is a difficult task for several reasons.

To begin with, this is a relatively new technology, and many aspects are still being studied. This means
that legislation must be flexible enough to adapt to the rapidly changing technological landscape.

However, technical complexity can cause even more difficulties, especially when there is not enough
potential staff capable of understanding the technical details of the blockchain. This requires specialized
knowledge, which may be lacking for legislators and regulators.

The use of blockchain for cross-border transactions makes it an ideal solution for controlling such
transactions within a single jurisdiction. Decentralization, especially in terms of deregulation of the rules and
laws governing blockchain technology, is not a viable solution, and various countries are creating their own
laws and regulations to regulate blockchain technology, including intellectual property, contract law, taxation
and other relevant areas is not a viable solution. We must be aware that there is an inherent problem of merg-
ing with existing legislation. In addition, different countries may lack a universal language to address this
problem in relation to their respective legal systems.

Conclusions

Blockchain technology is a potential pathway to the digital economy, offering several important bene-
fits such as increasing the legitimacy and security of transactions, reducing costs, facilitating decentraliza-
tion, and increasing efficiency and transparency.

By 2027, analysts estimate that blockchain will account for up to 10 % of global GDP. Among other
advantages, the blockchain is analyzed using various sources of information; one of the key advantages is the
reduction of errors related to the human factor, which increases accuracy.

The use of blockchain technology, as we can observe, reduces costs by eliminating the need to involve
third parties in the verification, for example, auditors, accountants; taking into account the fact that the func-
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tions performed by these specialists are already included in the blockchain program. The very features of the
system, including decentralization, distribution of transactions, etc., increase data transmission and security
over the network. In addition, the blockchain accelerates transactions by making transfers in a fraction of a
second, which is impossible in any bank's applications, and works around the clock. Blockchain is also at-
tractive in that it preserves confidentiality by making transactions visible, but maintaining the confidentiality
of personal information; provides security by keeping confirmed transactions unchanged; most codes are
open for verification, which ensures transparency; guarantees access, allowing those who do not have bank
accounts to participate in the financial system.

With such significant advantages that we have listed, it is impossible not to pay attention to the disad-
vantages. The system requires significant computing resources; due to the workload of the system, these in-
novative technologies can be slow and inefficient. Privacy, which we emphasized above, is no less catchy, it
can facilitate illegal transactions; and moreover, there is a reasonable risk of government interference in
cryptocurrencies.

In general, blockchain provides innovative technical solutions for the financial and other sectors, but,
like any field and innovation, requires careful regulation and improvement to eliminate shortcomings.

Therefore, the upcoming research in this area and the development of functioning blockchain technolo-
gy are an important step towards creating a more efficient, secure and inclusive global economic system.
And the subsequent analysis is necessary beyond any doubt, because it is important and relevant to help the
Republic of Kazakhstan in the successful implementation of the “Concept of digital transformation, devel-
opment of the information and communication technology industry and cybersecurity for 2023-2029".

This research has been funded by the Science Committee of the Ministry of Science and Higher Educa-
tion of the Republic of Kazakhstan (Grant No. AP19679658) «The legal regulation of the use of blockchain
technology in the Republic of Kazakhstan: theory and practice».
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S. Zhamburbayeva, G.A. llyassova

C. XKambyp0Oaesa, I'.A. Unbsicoa

Ka3zakcran Pecny0iMKACHIHBIH TEXHOJOTUSICHIHA OJIOKYEH/II €Hri3y apKbUIbI
«AKIapaTThIK-KOMMYHUKAIMSJIBIK TEXHOJOTUSIJIAP MeH KuOepKayincizaik
cajiachiH AaMbITYAbIH 2023-2029 kbli1gapra apHaJdraH HUQpIIbIK
TpaHcGOpMANHMATIAY TYKBIPBIMAAMACBIH» ICKe achIpy
’KOHEe OHbI KYKBIKTBIK peTTey MaceJesepi

Makamaga  «{udpnelk  TpaHCoOpMaIM, — aKHAPaTTHIK-KOMMYHHKAIMSUIBIK — TEXHOJNOTHSIAp — MeH
KuOepKayinci3aik canacsH 1aMbITyIsH 2023-2029 sxpuinapra apHaFaH TYKBIPHIMIAMACchIH iCKe achIpYIbIH
TETIKTEepl KapacThlppUIFaH. ABTopiapAblH mikipiHme, Oyn Kasakctan PecnyOnumkacbiHoa Omok4yeiiH
TEXHOJIOTHSICBIH CHTi3y apKbUIbl MYMKiH Oonamsl. L[udpibk HHPPaKYpBUIBIMHBIH aFbIMIAFbl Kal-KyiiH
Tanjayra, OnoKYeHHI KONJaHyAbIH QJICYETTi calanapblH aHBIKTAayFa *OHE OHbI MaigamaHyra OailllaHBICTHI
KYKBIKTBIK peTTey MpoOiieManapblH aHbBIKTayFa OacTbl Haszap ayaapblaanbl. Makaa TY>KbIPbIMAAMaHbBIH
CTpaTEeTHANBIK MaKcaTTapblHa IHOJy JKacayJaH >OHE OHBIH eNJiH 9SKOHOMHKANBIK JaMyblHa oCEpiH
Garanaynan Oactamansl. ABTOpiap ONOKYEHHII Kap)Kbl, AEHCAYNBIK CaKTay JKOHE MEMIICKETTIK OacKapysl
KOca ajfaHnaa, OPTYpJl CEKTOpJapJarbl JCPeKTEPIiH AallbIKTHIFBIH, KAYITNCI3MITiH JKOHE CEHIMIUIITIH
KaMTaMachl3 eTyre KaOineTTi MHHOBALWSUIBIK Kypan peTiHae Taikbuiadabl. OcChl TyprbIIa NpakTHKaza o3
OpHBIH TanKaH KOJJIAHBICTAaFbl TEXHOJIOTHSIIApFa INOJNYy jkacainsl, THiciHme Kasakcran Pecmy6imkace
onapsl Oomamakka KpI3METKE aja anajgbl. BIOKYeHH TeXHONOTHSCHIH KOJIAHBICTAFbl KYKBIKTBIK >KyHere
HHTerpanusuiay Ke3inae Kasakcran angplHma TyYpFaH CBHIH-TETE€ypiHICpAl TaljayFa epekiie Hazap
aynapbputafbl. ABTOpJap XaHA 3aHHAMANBIK aKTUIEpAl 93ipiiey KaKeTTUNriH, COHAai-ak OJoK4YelH yIiH
KOJIAJIBI KYKBIKTHIK OpTa Kypy YLIIH aFbIMAaFbl HOPMATHBTIK KyKaTTapasl OceiimMaeyni 3eprreiiai. Connaii-
ak, Kaszakcranma OJOKYCHH TEXHOJIOTHSCHIH KCHIHCH CHTI3y HOTIDKCCIHAC TYBIHAAYBl MYMKIH BIKTHMAI
ToyeKeJep MEeH apTHIKIIBUIBIKTAp TalKblUIaHFaH. KOpBITHIHIBUIAN Kelle, MaKalla OCBI CaJla/laFbl XaJIbIKapajbIK
BIHTBIMAKTACTHIK ITEeH THKIpHOE alMacyAblH MaHBI3JBUIBIFEIH KOPCETE OTHIPHIIN, OJOKYEHH TEXHOIOTHSICHIH
KOJIIaHy YIIiH KYKBIKTBIK 0a3aHbl )KeTUIaipy Oo#bIHIIa yChIHBICTap Oepineni.

Kinm ce30ep: xeTinaipy TYKBIPHIMIAMACHI, €Il JaMBITY, TUPPIaHABIPY, TUPPIBIK KayilCi3aiK, OJOKYelH,
nepbec aepekTepii KOpray, KYKbIKTarbl aKIapaTThIK-KOMMYHHKATHBTIK TEXHOJIOTHSUIAP, KYKBIKTBHIK PETTEY.

C. XambypbaeBa, ['.A. Nnbsacosa

Peanuzanusa « Konuenuuu uudposoii TpaHchopManun, pa3BUTUA 0TPACIH
HHGOPMAIHOHHO-KOMMYHHKALMOHHBIX TEXHOJIOTHii U KHOep0e30nacHOCTH
Ha 2023-2029 roabl» myTeM BHeJApeHHsI TEXHOJIOTHH OJIOKUYEHH B
Pecnyoiimke Kazaxcran u mpo0sieMbl €ro NpaBoBoOro perjiaMeHTHpPOBaHUS

B cratbe paccMOTpeHbl MexaHu3Mbl peaiu3anun «KoHuenunu nudpoBoil TpancopMaiin, pa3BUTHs OTpac-
M WHPOPMAIIHOHHO-KOMMYHHKAIIMOHHBIX TEXHONOTHH 1 kubepbe3omacHoct Ha 2023-2029 romer». Kak
MOJIaTal0T aBTOPBI, 3TO BO3MOXKHO uepe3 NMpH3My BHeApeHUs OnokdyelH-TexHojoruu B PecnyOmmke Kazax-
crad. OCHOBHOE BHHMAaHHUE Y/IEJICHO aHAIM3Y TEKYILIEro COCTOSIHUS HU(POBON MH(PPACTPYKTYpEI, ONpeaese-
HHIO MOTEHIIMATBHBIX 00JacTel MPUMEHEHUS OJOKYCHHA M BBIABICHHIO MPOOJIEM MPABOBOTO PETJIAMEHTHPO-
BAHUsI, CBSI3aHHBIX C €ro UCmoib3oBaHueM. CTaThsl HaYMHAETCs ¢ 0030pa cTparernueckux tesneil Konneniwm
Y OLICHKHU €€ BIHUSHHS Ha YKOHOMHYECKOE Pa3BHTHE CTPaHbI. ABTOPBI 0OCYKIAIOT OJIOKYEHH Kak HHHOBAIU-
OHHBIIl MHCTPYMEHT, CIIOCOOHBIH 00ECHeYlTh MPO3PaYHOCTh, OE30MACHOCTh U HAJIGKHOCTh JAHHBIX B pa3-
JIMYHBIX CEKTOpaX, BKIIFOYasi (PHMHAHCHI, 3/[paBOOXPAHEHHIE U TOCYAApCTBEHHOE yIpaBiieHHe. B 3ToM acmekre
ObUT POU3BE/ICH 0030p ACHCTBYIOIIMX TEXHOJIOTHii, KOTOPBIC YK€ HAIIIK CBOE MECTO B IPAKTHUKE, COOTBET-
cTBeHHO, Pecriybnuka Kazaxcran MoXKeT B3sTh MX Ha BoopykeHue B OyaynieM. Ocoboe BHUMaHHE YIENIeHO
AHAJIN3Yy BBI3OBOB, C KOTOPBIMHU CTAJIKUBACTCSA Kazaxcran IpHU UHTETPALNA 6)'[0]('461\/'IH-TCXHOJ'[OFI/II/I B CylIeCT-
BYIOII[YIO MPABOBYIO CHCTeMY. ABTOPBI HCCIEAYIOT HEOOXOJUMOCTH pa3pabOTKH HOBBIX 3aKOHOJAATENbHBIX
AKTOB, a TAaKX€ aJalTallii TEKYIIUX HOPMATHUBHBIX JOKYMEHTOB IJIA CO3daHUA 6HaFOHpHﬂTHOﬁ l'lpaBOBOI\/'I
cpenpl st Oiokyeiina. Kpome Toro, 06CyK/1eHbl MOTCHINATIBHBIE PUCKU U IPEUMYIIECTBA, KOTOPhIE MOTYT
BO3HHMKHYTh B PE3yJIbTaTe IMPOKOMACIITAOHOTO BHEPeHUs OloKuelH-TexHonorun B Kazaxcrane. B 3akimto-
YEeHHEe CTAaTbU IPEUIOKEHBI PEKOMEHIALMH 10 COBEPIICHCTBOBAHHMIO MPAaBOBOIl 0a3bl MO NPUMEHEHHUIO
TEXHOJIOTHH OJIOKYEHH, a TakKe MOJYEPKHYTa BaXKHOCTh MEKIYyHAPOJHOTO COTPYHHYECTBA U OOMEHA OITbI-
TOM B 3TOU 001acTH.

Kniouesvie cnosa: xoHIeNUs COBEPILICHCTBOBAHUSA, Pa3BUTHE CTpaHsbl, IuppoBu3anus, nudposas Ge3omnac-
HOCTb, OJIOKYEIiH, 3aliTa IEPCOHATIBHBIX JAHHBIX, MHPOPMALMOHHO-KOMMYHHKATHBHbIC TEXHOJIOTHHU B IIpa-
BE, IPAaBOBas PErIaMEHTALIMA.
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Fansiv-uuBuinuct Tesemr Epaenyasl Kayabipos 70 skacra

XankpimMbI3a «KaKChIHBIH aThl OJIMEH/1i, FABIMHBIH XaThl
enmMeimi» nereH Hakpll ce3 Oap. OchklHAYy achlUl ces3zepre
JANBIKTHI jkaH — 3aHrep-fajisiM Tenem Epnenyist Kaynpipos
Jen alTcak, apThlK OonmMmac. MaxkanambeI3[blH — apKayblHa
alfHaNBIT OTHIpPFaH FaIBIMHBIH Mepeitn 70 jkacka TONMybIHA
opail aiTynsl cortepae Toyenci3 pecmyOiauKamMbI3Fa OINIIeyCi3
eHOCK CIHIpreH Japa >KaH Typasibl OasHIayJbl *eH CaHaJbIK.
OliTkeHi, OyH/mall Harpl3 FAIBIMHBIH OMIp YKOJBI KENlEIIeK jKac
YpITaKKa yiri-eHere 0oJapbl aHBIK.

Tenemr Epnenynst KaynplpoB — 3aH FBUIBIMIAPBIHBIH
nokTopel, mpodeccop, Kasakcranma, Oprta Asusa, TM]]
eNyiepiHie e TaHbIMad FaimbiM. KazakcTaHIBIK ©MipOasHIIBIK
OacbulBIMIApABIH  OipiHae FajbIMFa KeJeciedl curarrama
OepreH: «OMIp KOJbl a3aMaTThIK KYKBIK FBIIBIMBIMEH MOHE
JKOFapbl OKYy  OpPBIHAApBIHAA  OKBITYIIBUIBIKIIEH  THIFBI3
OaitnanpicThl Ka3akcTaH 3USAIBIIAPBIHBIH €H KaPKbIH, TAJaHTThI
eKinepiHiH Oipi. OHBIH TaFAbIPbI, €HOCK KOJbl MEH FBUIBIMU
i3nenictepi OTaHBIMBI3IBIH KEHECTIK, COJaH KeHiH Ka3ipri
Ka3aKCTaHIBIK  ©Mip  KEe3€HiHIH  KUBIHIBIKTAPHl  JKOHE
JKETICTIKTEPIMEH ThIFbI3 OAHIaHBICThI.

Tenem Epnenyner Kayneipos 1955 xbimbel 25 KaHTapaa
Conrycrik Kazakcran obmbickr [leTponasn KanaceiHna qyHUETE
kenmi. 1972 xwoiel IleTpomaBn KajachlHBIH OpTa MEKTEOIH
y3aik askraael. Con xbuibl C.M. KupoB ateinmarel Kazak MeMIIEKEeTTIK YHUBEPCUTETIHIH 3aH (DaKkyIbTeTiHe
tycin, 1977 xpuiel y3mik gumiioMmmed Oitipai. JKorapel oky opHbIH OitiprenHeH keiiH C.M. Kupos
aTeiHIarbl Kasak MemiiekeTTik yHuBepcHUTeTi 3aH (aKyIbTETiHIH a3aMaTThIK KYKbIK KageIpachbiHa OKBITYILBI
pETiHIE KAJIIBIPHUIIBL.

1977-1990 sxpuimap apajbiFbIHAA OJ aCCHCTEHT, ara OKbITyMIbl, jgotieHT, C.M. KupoB arbiHzarbi
KasMV 3aH ¢akynbreTi JCKaHBIHBIH OpbIHOAcapbl Jaya3bIMAApblH aTKapabl. «A3aMaTTBIK KYKBIK»,
«apyambiiblK KYKBIK» OKY KypcTapbl OOHBIHIIIA JopicTep OKbIIbL. KOFaMIIbIK )KYMBICTAP bl OKBITYIIBLIBIK,
JKOHE FBUTBIMH KYMBICTAPMEH Oipre KaTap ajibll XKYp/.

1987 xbutbl aknanga Tomck MmemiekeTTik yHuBepcuteTiHze (Peceit) KCPO-ra TanbiMan ranbiM-
uuBuiuctT 1O.I'. bacuHHIH FBUIBIMU JKETEKIIUITIMEH 3aH FBUIBIMBIHBIH KaHAWAATHl FBUIBIMH JIOPEKECiH
i3neHy OolbiHIIA «['paykAaHCKO-TIPABOBBIC OIEPATUBHBIE CAHKIUM B XO3SMCTBEHHBIX O0S3aTEIbCTBAX)
TaKBIPBIOBIH/IA TUCCEPTAMSACHIH COTTI KOpFabl. JluccepTalusiibK )KYMBICTBI KOpFay Ke3iHJle OipiHII pecMu
CBIH TiKip Oepy1i peTiHae, keiin Pecelt denepaunsceiHblH OnineT MUHACTPI 6onran npodeccop Kanmbikos
IOpuii Xam3aroeuu mikipin Oingipren. CoHjaii-ak auccepranusra IMmKip OULmipreHaepaiy imrHge
JleHMHrpaa MEMIIEKETTIK YHHBEPCHUTETIHIH a3aMaTThIK KYKbIK KadeapachlHbIH MEHrepyiiici, mpodeccop
Cobuak AHaTonuii AJeKCaHIPOBUY OOJIIBI.

Kazakcran PecnyOmukacel Toyencizmirin amran tycta T.E. KayasipoB Kazakcran PecmyOimnkacher
[Ipe3umenTiHiH OKIMIIITITIHE )KYMBICKa KaOburmanael. 1990-1992 xwmaap apansireiaaa KP [pesunenTiniy
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OKIMIITITIHIH ~ alFaliKpl  KypambliHAa MeMIICKETTIK-KYKBIKTBIK —OeiiMIe KeHecln, ara pedepeHt
maya3pIMAAaphIHAA KbI3MET aTkapAsl. OChl KbUIIAp apaiblFblHAA eNiMi3 VIIH MaHBI3IBI dpi JKayarlTsl
MiHgeTri — Kazakcran PecryOnuKkachIHBIH —afFallikel 3aHAapblH  [IAPYAIIbUIBIK —Calackl OOMBIHINA
caparntamaZiaH e©TKi3y OOHBIHINA KayalThl }KYMBICTapbl OpbIHAaAbl. COJ KBUIIAPHI kKac MEMIICKET ©3iHiH
€reMEeH/IITIH JKy3ere achlpy VIIH KaXETTI MEMJICKETTIK OWIIIKTIH >KoHE OacKapyAblH JXKaHa OpraHIapbiH
KanermracTeipabl. 1992 sxputer KP IlpesnnentiMen ke3necyneH keitin on KasakctanubiH [lateHTTiK XKYiieciH
Kypyra )xonmanaasl. On 1992-2002 xpuiaap apaiblFbIHAA MATEHTTEp KOHE JUICH3MIIAP, COHBIMEH KaTap
TayapiblK OeNriieplii koHe Tayap LIbIFapbUIFaH JKEp/iH aTayblH TipKey aschlHAa MEMIICKETTIK OacKapyIblH
opranblk opransl — Kazakcran PecmyOnukaceiaeiH [laTeHTTIK BEIOMCTBOCHIH KYPBITI, OH JKBUT OOMBI
Oackapbl.

T.E. KaynbipoB KP-ubeiH «Ilatent» 3ansr (1992, 1999), «Tayap TaHOamapbl, KbI3MET KOpPCETY
TaHOaIaphl JKOHE Tayap HIBIFAPBUIFaH JKepiepaiH atayiapbl Typais» KP-ubeiH 3anst (1999), «MHTerpasimst
MHKpOCXeMasap TOMOJOTHsUIApbIH KYKBIKTHIK Kopray TypaibD»y 3aH (2001), KP-ubiH «FbutbiM Typasby 3aHbI
(2011), coHbiMeH KOCa WHTEIICKTYAIABIK MEHIMIKTIH *eKelereH oObekTinepi OOMBIHINA KONTEreH 3aHFa
OarbIHBIIITEl aKTLIEPAIH >KoOamapblH KypacTelpylibuiapApiH Oipi. 1996 xbutbt KP  «ABTOPIBIK >KoHE
cabaKTac KYKBIKTap TypajbD» 3aHBIHBIH >KOOACKHIH JKacall jKoHe OHBIH KaObUIIaHybIHA OelceH i KaThIcThl. O
KYpFaH eJliMi3iH mareHTTiK xyieci TMJI-1a eH y3mik aTaibim, KasipAiH ©3iHAE Je COTTI KbI3MET CTYC.
ConniMen katap Kazakcranubiy JJCY-Ha MyIICNIKKE 6TyiHEe KOKET eI CaHAJIAThIH MaHbI3IbI XaJIbIKapaIbIK
KOHBEHIMIAPFa KOCBUTYBIHA ©3 YJIECIH KOCKaH.

FruIpiM, WHTEIDIEKTYaNIbIK KYKBIK JKOHE WHHOBANWS CaNlaChIHAAFBl aTajFaH 3aHmapliaH 0acka,
npodeccop T.E. KaynsipoB en TarapIpsl yIIiH MaHBI3IbI 0acka Ja KYKBIKTBIK aKTUIEpiH KoOanapbelH KypyFa
oencenmi KateicThl. 1992-1993 xeuimaper Kazakcranm PecmyOmukackibrH 1993 kpimel 28 KaHTapbhIHIA
KaObUTHaHFaH anramkbl KOHCTHUTYIMSICBIH d3ipieyre KaTeIchin, OHBIH «Kazakcran PecmyOnmmkachIHBIH
SKOHOMHUKAJIBIK JaMybD» OejiMi YIIiH jkayantel Oonmbl. Memieketimisaig Herisri 3aHpiH KaObuIgay
OoiibiHIa KaxbIpiabl eHOeri ymiiH Kaszakcran PecmyOmukacer [Ipesmnmentiniy Kypmer rpamortacsiMeH
MapararTairaH.

1993-1995 sxbuimapel T.E. Kaynbipor TMJI-HbIH OH €NiHIH XYMbIC TOOBIHBIH PECMH ©OKLI-MYIIECi
perinae Eypazusibik narenT kouBeHnusichiH (EATIK) kabbuaayra kaTeIcThl. 1995 KBUIIBIH Kapalia aifbiHaa
KP Ilpesunenti Eypa3usuiblk maTeHT KOHBEHIMSACHIH paTuuKanusuiay xeHinae Kapubikrel Oekitti. 1995
KBUTBl KaTBICYIIBl €JJIEPAiH OKULIepiHiH apacbiHna Eypasusiblk MaTeHT KOHBEHIMSCHIHBIH OKIMIIIIIK
KEHECIHIH OipiHIII Teparachl OOJIBII €Ki )KBUIIBIK MEP3IMIe CaiIaH/Ibl.

1993-1994 xpurmaper TMJ] enpepinin Yari Asamarteik Konekcinin sxoOaceiH (JleiimeH Kamacel,
lonnanamst) sxone KP-ueiH Azamatteik Kogexcinig (OKammber Germimi) sxo0ackiH a3ipreyre KaTbICThL. OChI
kyxkarrapasiy TMJI enaepiniy [Tapnament apanbik AccamoOiesicel sxone KP IlapieMenTiHae KaObUIIaHybIHA
ynecin  koctel. T.E. Kaymeipor  TM/JI-HbIH  TaHBIMaJ  JKETCKINI  FaJbIMAAPBIHBIH  KaTapbIHIA
«VHTENNEeKTyanIpIK MEHIITIKY OOIIIMiH J3ipiieyre kayanTsl OOJIIbL.

1997-1999 xbuinape KP-ae1H A3amatTeiK koaekciHiH (Epexmie Oeimimi) »o0achlH a3ipiey OOWbIHIIA
KYMBIC TOOBIHA KATBICHIN, Keke-aapa 77 Oantan TypateiH V OemiMai («MHTEIEKTyanablK MEHIIIK
KYKBIFBI») 3ka3abl. 1999 xeutel T.E. Kayapipos exinmi pet kabpuimanran KP-ueiH «IlateHT, «Cenekuuspik
KETiCTiKTep Typansl», ekiHmi «Tayapneik Oenrinep Typaisl», «MHTerpamasl MHKpocxemajap
TOTOJIOTHSUIAPBIH KYKBIKTBIK KOPFay Typasib» 3aHAapbIHBIH >KOOaTaphelH a3ipiey OOWbIHINIA KYMBIC TOOBIH
Oackapbl.

2002 xputbl Kazakcran PecmyOnmukaceiabi 2003 xbUibl S5 coyipae kKaObuiganran KenmeH KOIEKCiHIH
«KeneHn opraHmgapbIMeH HHTE/UICKTYalbIK MEHIIIK OOBEKTIIEepiHE KYKBIKTBI KOpray» aTThl 10-OeiiMine
YCBIHBICTAp €Hri3y OoibIHINA Tankeliayra KaTbicThl. 2005 sxbutel Kazak Kesik oHE KOMMYHHUKAIIHS
akaneMusiChIHbIH,  «TpaHCKa3akCTaH TeMip JKOJ MarucCTPalliHIH TEXHUKA-JKOHOMHKAIBIK HETi3eMeciH
a3ipiiey» OOWBIHIIA XK00aChIHA KYKBIKTBIK KEHECII peTiHe KaTbicca, ail 2006 KbIIbl a3aMaTThIK 3aHHAMAHEI
xkeTinaipy OofibiHiia Ka3zakcran PecryOnmkachkl YKIMETiHIH BEIOMCTBOAPAIBIK KOMUCCHSICBHIHBIH MYIIIEC
OOIIBI.

2011-2015 oxbuimapst — KP  Opiner wMuHuCTpiHiH OyipbiFbIMeH KypburraH —KaszakcTtan
PecniyOnukaceinbiy  Kocinkepiik KOJEKCIH o3ipiiey JKOHIHAET1 JKYMBIC TOOBIHBIH Teparachl KbI3METiH
aTKap/pl.

2002 xbutel Anmatbl KamaceiHAa «[ paskmaHCKO-paBOBas OXpaHa OOBEKTOB MPOMBILIICHHOM
cobctBeHHocTH B PecnyOnuke Kazaxcram» (rbulbIMH KeHecunl 3.r.1., npodeccop M.K. CyneiimeHOB)
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TaKbIPBIOBIHIA JOKTOPJBIK JUCCEPTAlMACHIH COTTI KOpFall, a3 3epTTelreH, Oipak YJKEH MPaKTUKAIBIK
MaHBI3BI 0ap KYKBIK CajalapbIHBIH OipiH 63eKTCHIIPII.

2004 xwiaerH Keipkyiterinen 2007 xeuinbiH minnecine aerin T.E. KaynbipoB — «Ominer» JKorapsr
KYKBIK MEKTEOIHIH (ANMaTHI K.) a3aMaTTBIK KYKBIK XOHE a3aMaTThIK Ipolecc KadeapackiHbIH MEHIepYIIici,
FBUTBIMU JKYMBIC JKOHIH/IET1 MPOPEKTOPHI Jaya3bIMbIH aTKAPIbI.

2007 xpuraelH KpIpKy#erinen 2008 JKbUIOBIH MaMbIpblHA OCHiH AJIMaThl KajachlHAarbl Kacrwii
KOFaMJIbIK YHHUBEPCHUTETiHIH «OaieT» KyKbIKTaHy akaaeMUsIChIHBIH JTUPEKTOPHI Jaya3bIMbIHIA OOJIBL.

2008 KbUIIBIH MaMBIP-)KENTOKCaH ainapsl apaibirbinga — JI.H. I'ymunes ateinparsl Eypasus ynTThik
YHUBEPCUTETIHIH JKeKe-KYKBIKTHIK TMoHAep KadeapachiHbIH Tpodeccophl, XalbIKapalblK BIHTHIMAKTACTHIK
YKOHE KYKBIKTHIK KAMTaMAaChI3 €Ty KbI3METi 0oiMiHIH OacIIbIChl OOJIIHI.

2009 xbutFel KaHTapman Oactan Kas['3Y  A3aMaTTBIK-KYKBIKTBIK 3€pTTEyJiep HHCTHTYTHIHBIH
TUPEKTOPEI, a3aMaTTHIK KYKBIK KaepachIHbIH, ¥ITTHIK KYKBIK dKOFapbl MEKTEOIHIH MEHTepyIIici OOIbI.

On Kazakcran PecmyOnmukackl cynpsapsl KagpiapblH Aaspiay iciHe jae yieciH KocTel. Kazakcran
Pecniyonukacel XKoraprel CoThl 0acHIBUTBIFBIHBIH MIAKBIPYBI OoibiHIA 2017 XKbUTABIH MaychiMbiHAH 2019
KA HaypbisbiHa aeiin KP XKoraprel Corel kaHbIHIarbl COT TOpeNiri akaaeMHSICBIHBIH PEKTOPHI
naya3pIMBIHIA, all 2019 xpuiasiH HaypebiHaH 2021 xpurnsiH KanTapbiHa neitin KP Xoraper Cot KeHecinin
MYIIIECI PEeTiHAE KBI3MET aTKapbl.

Kazipri yakbitta «Magsut Narikbayev University» AK JKeke-KYKBIKTBIK TIOHISP JeNapTaMEHTiHIH
Emeritus mpodeccopsr.

JKorappiza aTambil ©TKeH TIKIPHOETIK, OKBITYIIBUIBIK JKOHE 3aHIIBIFAPMAIIBUIBIK KBI3METTEPIH KOca
aTKapa XKypil, FBUIBIMH 3epTTeyMeH ne OenceHii adHanbIcThl. byrinri kyHi oHbH 100-re >KyBIK FBUIBIMU
JKYMBICTApBl KaphIKKa MIBIKKAH, COHBIH IMIiHAE XeKe aBTOpNbIKTa «HTelIekTyanbHas cOOCTBEHHOCTh B
MEXIYHApOMHO-TIPABOBEIX  OTHOmeHmax»  (1996), «I'paxmaHcko-mpaBoBass  OXpaHa  OOBEKTOB
MPOMBIIIJTICHHON coOcTBeHHOCTH B PecnyOimke Kazaxcran» atTel MoHOTpaduscer (2001 x.) skapbIK Kepai,
«OCHOBBI TIATGHTHOTO IpaBa M NaTeHTOBBeAcHUs B PecmyOiuke Kazaxcram» (2003 k.) aTThl OKy
KYpaJIBIHBIH JKayarnThl penakTopsl, «l'paxkmganckoe mpaBo Pecnyomuku Kazaxcram» (III 6emim) (2004 x.)
aTThl OKYJBIKTHIH X OeuniMiHiH («[IpaBo MHTENEKTyallbHOW cOOCTBEHHOCTH»), ['paskaaHckuii kojgekc Pec-
nyonmkn Kazaxcran (OcoGennast yacth); Kommenrtapuii k ['paxnanckomy kozpekcy PK (mocrareiinsbrif)
(2006 x.) «IIpaBo nHTENMNEKTYaTHbHONH COOCTBEHHOCTH)» OOIIIMiHIH aBTOPBI.

«IIpaBoBoe obecnieuenue Berymuienus: Kasaxcrana Bo Beemupryto Toprosyro Opranuzanuio. Oxpana
WHTEJUIEKTyanbHOW coOcTBeHHOCTH» (2020) TakbipeiObl OoiibiHma KP bBimiM >koHe FBUIBIM MUHHCTPJIIT
Kap KbUTaHBIPFaH ipreni 3epTTey K00achIHbIH jxeTeknrici 6ommel. CoHai-aKk Keeci TaKbIphInTap OOHbIHIIIA
FBUIBIMU-3EPTTEY JKYMBICTapbIMeH aiHanmbicThl: «[IpaBoBas oOxpaHa OOBEKTOB HHTEIIEKTYyaJbHOU
cobctBeHHocTH B Pecrybnuke Kazaxcrany», «[IpaBoBbeie mpoOiieMbl peanu3aliy MpaB HHTEIUICKTYaIbHOM
COOCTBEHHOCTH», «AKTyallbHble TPOOJIEMBbl TEOPHH TPAXKIAHCKOTO TMpaBa W NPAKTUKKA TPUMEHEHHS
TPa)XTaHCKOTO 3aKOHOAATEIHCTBAY.

byriane T.E. KayasipoBThIH FRUTBIMEA MeKTE01 KanbinTackad. FamsiMHEBIH mokipTTepi KazakctaHHBIH op
ailMaKkTapblHJa JKOFapFhl OKY OpBIHIApBIHAA, YHBIMAapaa TaObIcThl eHOek erynme. FambIMHBIH
JKETEKIITITIMEeH a3aMaTThIK KYKBIK FRUIBIMBI Caachl OOMBIHIIA KUbIPMa KaHIUAATTHIK IACCEPTAIUIIAD MEH
PhD nmokTopmbIk amccepTanusuiapbl COTTI KOpFaimbel. Aranm aiitkaHmga, A. Jlunanos, XK. [locxkaHOB,
T.b. Tynereno, W.K. Eneycuzosa, I'.A.WnwsicoBa, A. KaitmaraeBa, VY.E.Kymusposa, VY.M. Xawm3us,
A.E. Jlayr6aeBa-MyxTtapona, M. KanpipOekysl, P.A. KumkumbOacesa, ®.I". U6parumoBa,
A K. Temup6OerxoBa, H.E. CeigpikoBara 3aH FBUIBIMIIAPBIHBIH KAHAWUJATHl FHUIBIMH JISPEKECIH 13/I€HY
quccepTanvsuIapeiHbliH, FeUTbIME JkeTekmrici; T.K. Kanaros, E.K. Xam3un, P. Mongabaes, 3. AmmmMosa,
M. Ecremupos, M. A6unosara PhD moKTOpPJIBIK AUCCEpTAIIUSIIAPBIHBIH FRIIBIMU KeHectici 001b1. CoHmai-
aK KeNTereH JOKTODPJIBIK JXOHE KaHAMIOATTBHIK TUCCEePTALMUIApABIH PECMH OMNIOHEHTI PEeTiHIE FHUIBIMH
Ke3KapacTapblH, MiKipaepiH Oingipy apkbuibl, KazakcTanga 3aH FBUIBIMBIHBIH AaMybIHa ©31HIIK KOMAaKThI
YJI€CIH KOCBII KeJIeIi.

On KoFaMIBIK KYMBICTapFa fa OesceHi apaiacaabl. Op JKbULIAPhl XanbIKapanblk aeHrelne EBpAzOK-
HBIH WHTEJUIEKTYaJIJbIK MEHIIIK cypakrapsl OoiibiHina capamnmbl; KP Cayna-eHepkocinm manarachlHIa
XaJbIKapalslk Tepeltik coTThiH Topenrici; Keiprbiz Pecriyonukaceinma Xycin banacareia ateiaaarsr Kelprbi3
WITTHIK ~ YHHBEPCUTETIHJETI 3aH FBUIBIMIAPBIHBIH JIOKTOPBI FBUIBIMH  aTarblH  Oepy  OoifbIHIIA
Juccepranusibik kKeHecTiH Myteci 6omapl. 2007 sKbUTHl Ka3aH aiibiHaa [lapuk KamachklHaa WHBECTUIUSITBIK
nay OolpIHIIa XaabIKapalblK TPHOYHAIIBIH >KyMbIchiHA Kazakcran PecmyOnmkacel YKIMETiHIH JKarbIHIA
caparibl peTiHAe KaThICTHI.
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Fanbim-umsunuct Tenew Epgenynsl Kayabipos 70 xacta

Pecniyonukaneik penreiine T.E. KayasipoB Kaszakcran PecnyOnukackl [Ipe3upeHTiHIH JKaHBIHIAFBI
PaKBIMIIBUTBIK OOWBIHINIA KOMUCCUSHBIH TYpakThl mytreci; Kasakcran Kazakcran Pecmybmmkacer JKorapser
CoT KeHeciHIH XaHBIHAAFBl DBiMiKTINIK KoMmuccHACHHBIH Myleci; Kasakcran PecmyOmmkacel Ominet
MUHUCTPITiIHIH WHTEIIEKTYaNIbIK MEHIINIK CajlachlHAa KOciOM OUTIKTUIIK OOMBIHINA cajaliblK KEHECTiH
teparachl, Kazakcran PecmyOmmkacel Cayna-eHIipicTiK MajlaTachlHAa XalbIKapallblK TOPETIKTIH TOPEIIici;
Kazakcran PecnyOmukacet bac IIpokyparypackiHblH — KaHbiHAarsl KyKBIK  KOpray — opraHmapbl
akaneMusiChiHbIH  Jluccepranmsiiblk KeHeciHiH Mymeci; «KyKbIK koHE MemiiekeT» xoHe «Kaparauapl
YHHBEPCUTETiHIH Xa0apmibichl. KYKbIK CepUsACHDy dKypHAITAPBIHBIH PEAAKITMSUTBIK aTKACBIHBIH MYIIICCI.

Tenem EpaeHyI6IHBIH FRUIBIMFA ’KOHE KYKBIKIIBIFAPMAIIBUTBFIKKA KOCKAH a/1al €HOeT! XaJKbIHBIH arlak,
QIFBICBIH HEIICHII, YKIMETTIH, MeMJeKeTTik opranmapabiH, KOO, KoFaMIbIK YHABIMAAPIBIH TaparblHaH
KOITereH MmapanarrapMmeH aranbin otTTi: Kazakcran PecmyOnmkacer [Ipesuaenrinin Kypmer ['pamoracsr
Kazakcran PecmyOnukacer llpesunenTtinin AJFpIcXaThl jkoHE «ANTHIH KbpIpaH» TecOenrici; «Kazakctan
Pecrry0nmkaceiasie Toyencizairine 10 xpumy, Kazakcran Pecny6nukaceasiy Koncturynmsaceaa 10 Kby,
«Kazakcran PecnyOnmukaceinbiH Konctutynusceina 20 xbeim» Menanbaapbl; B.J. BIuHHUKOB aThIHIAFBI
Eypasusiblk naTeHT YHBIMBIHBIH «OHEPTANKBIIITHIK JKOHE NMAaTESHT KbI3METIH JAaMBITyAa KOCKaH 30p yJieci
yirie» anteiH Menani; Kaszakcran PecrmyOmukacer Opiner MuHUCTpiiriHiH «Kazakcran PecryOnukachIHBIH
MaTeHTTiK kydecine 20 xbpu» Menam; «Kazakcrtan PecnyOnukachkl ofiieT OpraHaapblHBIH Y3IIrD»
tecoenrici; Kazakcran Pecnyonukacel Xoraprel CoThiHbIH « Y111 OM» TecOenrici; Kazakcran PecnyOiukach!
BiniM >xoHE FBUIBIM MUHUCTPIITIHIH «FBUTBIMIIBI JAMBITYFa CiHipreH eHOeri ymin» Tecoenrici; «Ka3['3Y-ue
20 xwum», «Magsut Narikbayev University 30 sxpum» Memanbaapbl; Xansikapaislk K AHTUKOHTPDAKT»
KaybIMAACTHIFBIHBIH «KoHTpadakTiMeH Kypecy/e CiHipreH eHOeri YIIiH» Meaai.

BapnibIk KpI3MET callachIHBIH TYPJIEpIHAE Ol ©31HiH JKayalKepIIUTriMeH, KpeaTHBTI OWIIBUIABIFBIMEH
YKOHE YCHIHBIIFaH )KYMBICKA FHUIBIMH IIBIFAPMAIIBUTBIK KO3KAPACHIMEH €pEKIIeNIeHE ]

Tenem Epnenyinsl KayapipoB — YITTHIK IUBUIMCTAKA FHUIBIMBIHBIH, COHBIH IIIHC WHTEIUICKTYaIBIK
MEHIIIK KYKBIFBIHBIH JJaMybIHA KOMAKThI yJiec KOCKaH TYFBIPHI OWiK, ipi TYJIFa, FamsiM-3aHrep. Onail neiTin
cebe0iMi3, FaIbIMHBIH FBUIBIMH JKETICTIKTEpl eiHIH WTUIiriHe Xapadbl. [3meHiMma3 rFanpiM yHeMi ThIHOak
JKYMBIC icTeyze. I3meHin eHOek ery, o3iHiH OOHBIHAarkl O0ap OLTIMI MEH aJaMIeplIilliK KacHeTIH ypIiak
UTLTITiHE KapaTy — FaJbIMHBIH OMip/ie MaKcaT TYTKaH HeTi3i YCTaHBIMBI.

[Ipodeccop FpUTBIME OpTaza Aa, MEMJIEKETTIK OMIIIK OKUIIEPiHiH apacklHIa A3 30p KYPMETKEe Ue TYJIFa.
¥Ynarartel Ycraz skoHe Fameiv Tenem EpaeHYIBIHBIH OMIpITIK KONl JKacTapibsl MapacaTThUIBIKKA
OarpITTalibI, OUTIM MEH FBUIBIMFA JIETEH KYIITAPJIBIKTAPBIH apTThIPabl. OMipiH 3aH FBUIBIMBI MEH KOFaphl
KYKBIKTaHy OimiMiHe, KYKBIKTHIK MEMJICKETIMI3IiH JaMyblHa apHaraH mnpodeccop Temem Epmenyis
KaynpipoBThIH op0Oip eHOeT1, FEUTBIMH KETiCTIT1 KeJlep ypIiakka Mypa.

Kanipni, Tenemr Epnenynbt, Cizni MepeHTOMBIHBIZ0€H KYTTBHIKTAH OTBHIPHIT, 30D JCHCAYIBIK, KaXXKbIMac
KaipaT, IbIFapMalllblIbIK Ta0BICTap, 0TOACKIHBI3FA OasHIbI OAKBIT TiiciMi3!

FyMBIpBIHBI3 Y3aK, MIBIFapMaIIbUIBIFBIHBI3 MOHT 1K OOJICHIH!

I[32i nuemnen, akaoemux E.A. Boxemos amviHOa2vl
Kapazanowvl ynusepcumeminiy 3ay (axyiomeminiy
YoIcoLMbl
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