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Solving of organizational and legal problems
of Kazakh-Chinese trade-economic cooperation

China, along with Russia, is the largest trading partner of the Republic of Kazakhstan. Kazakhstan's trade and
economic relations are based on a solid international legal framework of bilateral trade and economic treaties
and agreements. Nevertheless, the parties are striving to further accelerate these relations, which could quick-
ly bring more substantial dividends. In this regard, the parties, based on such interest, show interest in the
problems that have arisen and are emerging in the process of Kazakh-Chinese bilateral trade, which need to
be resolved at an accelerated pace. This article is largely devoted to the formulation of recommendations and
proposals, the implementation of which will bring much more success in this important area of cooperation
between Kazakhstan and China. In the light of the problems in the Red Sea and global trade shipping, includ-
ing with regard to China, Kazakhstan proposes to use its territory and the territories of other countries to the
maximum as a trade transit of goods from China to Europe. This will benefit China (saving time in the deliv-
ery of goods), Kazakhstan and other countries - transit dividends, European countries - prompt delivery of
goods, affordable prices for these goods.

Keywords: trade and economic cooperation, transactions, trade and economic treaties and agreements, trade
volumes, settlement currency, investments, cooperation, transport.

Introduction

Currently, China occupies a solid place in the volume of world trade. This is evident from the fact that
this state is the largest trading partner of 120 countries of the world, including Kazakhstan. “In 2022, China's
GDP amounted to 121.02 trillion yuan (about $18 trillion), and annual growth reached 3%. For comparison,
the GDP of the United States of America in 2022 was $25.46 trillion and showed growth of only 2.1%. Chi-
na's economy is the second largest in the world after the United States in terms of nominal GDP” [1]. From
2010 to the present, China has been the world's largest exporter of a variety of goods and services. By coun-
tering protectionism in the global economy and trade, China is expanding the circle of Belt and Road part-
ners: it has “signed more than 200 documents on cooperation on joint construction of the Belt and Road with
151 countries and 32 international organizations” [2]. By supporting this Chinese project, Kazakhstan joined
these states.

A number of scientific papers written by Ksiye Tian, V. Dodonov, P. Allayarov have been written on
the topic of trade and economic cooperation. The study of these works showed that the article by Xiye Tian
and others [3] is devoted to the analysis of cooperation between Kazakhstan and China from the standpoint
of economic theory, the article by V. Dodonov [4] reveals mainly Kazakh-Chinese energy relations from an
economic standpoint, the article by P. Allayarov [5] examines Kazakh-Chinese relations in the light of an

* Corresponding author. E-mail: daneker@mail.ru
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analysis of the trade structure of both parties. These and other similar scientific works do not disclose bilat-
eral trade and economic cooperation from the point of view of national law and international economic law.
It is this circumstance that emphasizes the novelty and relevance of the topic of the article we have chosen.
The fact that at the beginning of 2023, Chinese representatives signed several dozen bilateral agree-
ments on free trade zones indicates additional activity by China in conducting its trade policy in the interna-
tional economic arena. Moreover, these agreements have regulated trade and economic relations with 26
countries of different continents, in particular, such as Europe, Africa, South America, Asia. It should be
emphasized here that the aforementioned agreements covered approximately 35 percent of the total foreign
trade volume of the People's Republic of China. The Republic of Kazakhstan has signed at least 152 treaties
and agreements of a trade and economic nature with many countries of the world, among which Russia and
China, which are the main trading partners of the Kazakh state, can be distinguished. Kazakhstan and China,
as neighboring States, strive to establish mutually beneficial trade and economic relations between them-
selves through bilateral treaties and agreements in the form of instruments of international economic law.

Methods and materials

The materials for writing this article were collected in China and Kazakhstan, as well as in the frame-
work of international trade and economic law. In the process of writing this article, the authors were guided
by the methods of logical analysis, comparative legal analysis, as well as scientific forecasting.

Results

Kazakhstan and China have a more than 30-year history of diplomatic relations, which began on Janu-
ary 3, 1992. At the same time, it should be emphasized that the People's Republic of China (PRC) became
one of the first countries to establish diplomatic relations with the Republic of Kazakhstan. The regulation of
mutual relations and cooperation between Kazakhstan and China is based on more than 250 international
legal documents in the form of intergovernmental and interdepartmental agreements.

Since 1994, a “contractual period” has begun in the history of Kazakh-Chinese trade and economic rela-
tions. The regulatory, contractual and legal framework of the 30-year bilateral trade and economic coopera-
tion between Kazakhstan and China consists of at least 152 international legal documents. It should be em-
phasized that in the current 2023 alone, several dozen bilateral agreements on economic cooperation were
signed [6]. As examples, the Agreement between the Government of the Republic of Kazakhstan and the
Government of the People's Republic of China on the Use of the Lianyungang Seaport of China for pro-
cessing and transporting Kazakhstani transit cargo dated September 11, 1995 can be cited, Agreement be-
tween the Government of the Republic of Kazakhstan and the Government of the People's Republic of China
on Cooperation in Quality Assurance and Mutual Inspection of Import and Export Goods dated July 5, 1996,
the Agreement on Good-Neighborliness, Friendship and Cooperation between China and Kazakhstan dated
December 23, 2002, Protocol to the Framework Agreement between the Government of the Republic of Ka-
zakhstan and the Government of the People's Republic of China on Development comprehensive cooperation
in the field of oil and gas dated May 17, 2004, The Program of medium-term and long-term development of
trade and economic cooperation between the Government of the Republic of Kazakhstan and the Govern-
ment of the People's Republic of China (until 2020) dated September 7, 2013, the Agreement between the
Government of the Republic of Kazakhstan and the Government of the People's Republic of China on Trade
and Economic Cooperation dated June 19, 2019, the Agreement between the National Bank of the Republic
of Kazakhstan and the People's Bank of China by mutual settlements in national currencies dated September
21, 2022, Memorandum between the Ministry of Trade and Integration of the Republic of Kazakhstan and
the Ministry of Commerce of the People's Republic of China on mutual understanding in the field of trade
and economic research dated May 17, 2023.

If the volume of trade transactions and transactions between China and Kazakhstan at the beginning of
the establishment of diplomatic relations (1992) amounted to 368 million dollars (hereinafter — US dollars),
then at the beginning of 2023 it increased to 24.1 billion dollars. The calculation showed that over the past 30
years, bilateral trade has grown 60 times. Kazakhstan and China have become the largest trading partners in
relation to each other.

During the 30-year period, China and Kazakhstan signed at least 30 agreements regulating their rela-
tions in the bilateral trade sphere. Bilateral trade between Kazakhstan and China is facilitated by 5 permanent
border posts, 2 border railway lines, 5 oil and gas pipelines, as well as the center for international cross-
border cooperation. In terms of the volume of foreign investments attracted to Kazakhstan, China ranks 4th

Cepus «[paBo». 2024, 29, 1(113) 7
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among other investor states. Since 2005, the volume of China's investments in the economy of the Republic
of Kazakhstan totaled more than $44 billion [7].

The value of the total volume of all investments in the economy of Kazakhstan in the second half of
2022 amounted to $ 13.4 billion, with a significant part falling on transport and warehousing, which is direct-
ly related to the implementation of mutual Kazakh-Chinese trade. V.Yu. Dodonov writes in relation to Ka-
zakhstani investments, in particular: “In bilateral cooperation in the investment sphere, Kazakhstan is not
limited to the role of only a recipient of Chinese investments, but also acts as an investor in the Chinese
economy. As of 1.07.2021, the volume of accumulated investments of Kazakhstan in the People's Republic
of China amounted to 4,324 million US dollars and this value corresponds to a third of the volume of accu-
mulated investments of the People's Republic of China in Kazakhstan (12,918 million dollars). At the same
time, for most of the history of bilateral economic cooperation, Kazakh investments in China have shown an
upward trend” [8; 108].

It should be emphasized that by the end of 2022, exports and imports of both countries are well bal-
anced. This is evident from the fact that the export of Chinese goods to Kazakhstan amounted to $ 13.1 bil-
lion, and the import of Kazakhstani goods to China reached $ 11 billion. The trade turnover between Ka-
zakhstan and China amounted to 24.1 billion dollars by the end of 2022 [9].

Thanks to the above-mentioned bilateral agreements, the parties were able to lay a cross-border pipeline
for the transportation of oil and gas. Kazakhstan has supplied more than 240 million tons of oil and more
than 20 billion cubic meters of gas to China. The joint efforts of the parties led to the completion of the con-
struction of the Chinese-Kazakh logistics base of cooperation in the port of Lianyungang, the Chinese-
Kazakh international center for cross-border cooperation “Khorgos” and the special economic zone
“Khorgos-Eastern Gate”, which provides real assistance to the further development of mutual trade and eco-
nomic ties.

It should be noted that Kazakhstan exports the following types of goods to China: oil, natural gas, cop-
per, ores, ferroalloys, wheat, oilseeds, meat, eggs, uranium. Kazakhstan has the ability to supply at least 135
types of industrial and agricultural goods to the Chinese market. In turn, China exports to Kazakhstan mainly
machine-building equipment, electric generator sets, smartphones, road and construction equipment, cars,
chemical industry products, technology brands of widely known Chinese companies Huawei and Xiaomi,
which are very popular in the Republic of Kazakhstan.

Discussion

What should be done to ensure that trade and economic cooperation between Kazakhstan and China oc-
cupies a more solid place in the total volume of China's world trade with all other countries of the planet?

First. Kazakhstan exports mainly raw materials to China. In this regard, the Government, ministries and
departments of the Republic of Kazakhstan need to seriously think about how the relevant types of raw mate-
rials and raw materials would be processed in the country's factories and plants so that the products of these
plants could be supplied to world markets, including China, as competitive and high-quality goods. Thus,
Kazakhstan could slowly but consistently develop as an industrial state, could gradually take its place among
the developed countries of the planet. By the way, in the process of mutual trade and economic cooperation,
Kazakhstan could study the experience of China, which relatively recently, being a backward country, man-
aged to quickly become one of the world leaders of economically developed countries. This could be facili-
tated by foreign, including Chinese, investments made in 2022 in the development of the republic's manufac-
turing industry in the amount of $ 2.75 billion.

Second. We need to strengthen our bilateral economic cooperation in the form of established and ongo-
ing joint ventures. There are 3,000 Kazakh-Chinese joint ventures operating on the territory of Kazakhstan,
including enterprises specializing in bilateral trade. And here it would be desirable to create an additional
number of joint ventures that would specialize in the production of goods for various purposes. Kazakh en-
trepreneurs could set up similar joint ventures with their Chinese counterparts in Xinjiang and other provinc-
es of the People's Republic of China. In this regard, Kazakhstani entrepreneurs could pay attention to the
purchase of tomatoes of a special variety grown in Xinjiang and the production of tomato sauce from it. To-
mato sauce can be exported to Kazakhstan. It can be successful among Kazakhstanis, since Xinjiang supplies
the same sauce to European countries on a large scale.

The third. The experience of Chinese small and medium-sized commercial entrepreneurs shows that not
all Kazakhstani entrepreneurs of the same level conduct their trade operations with Chinese colleagues based
on the requirements of Kazakh legislation and the norms of bilateral Kazakh-Chinese trade agreements. In
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this regard, we would like to draw the attention of the Kazakh National Chamber of Entrepreneurs
“Atameken”, as well as the Council for the Protection of the Rights of Entrepreneurs and Anti-Corruption
established under it, to the need to protect the rights of not only domestic but also foreign, including Chinese,
entrepreneurs.

Fourth. It should be assumed that China considers Kazakhstan as a market for the goods it produces and
considers the territory of Kazakhstan as a transit area for the transportation of its goods for supplies to Euro-
pean countries. An example of this is the “Western China — Western Europe” highway built in Kazakhstan.
This international trade and transit route could bring mutual benefits to both countries. The southern and
western regions of Kazakhstan, as well as the southern regions of Russia, where some of the transported
goods could arrive, could benefit from this route. In addition, legal entities and individuals of the Republic of
Kazakhstan serving this route, as well as the state budget of Kazakhstan, which receives amounts as transit
fees, could benefit. Currently, Kazakhstan has become an important link in rail freight container transit be-
tween China and Central Asian countries; between China and Iran; between China and European countries.
In 2020, for example, 12.4 thousand flights with 20 million tons of cargo were made by freight trains on the
China-Europe route. Kazakhstan's territory has become a transit area due to the fact that it is used by 7 auto-
mobile, 9 railway and 4 air corridors of international importance. Among them is the international automo-
bile corridor “Western Europe — Western China” with a total length of 8,445 kilometers: there is a road of
2,787 kilometers on our territory.

Fifth. Kazakh-Chinese trade and economic cooperation could develop at a more accelerated pace if at
least several research institutions were established in Kazakhstan, which, as a result of careful study of the
trade and economic opportunities of both countries, could formulate reasonable legal, economic, organiza-
tional recommendations and proposals to improve mutual trade at all levels. First, it is necessary to adopt a
law or a government decree on the need to create a research institute within the framework of the National
Academy of Sciences of the Republic of Kazakhstan. Scientific and practical issues of trade between our
countries could be dealt with by research universities represented by scientific departments and relevant law
and economics faculties of L.N. Gumilyov Eurasian National University, Al-Farabi Kazakh National Univer-
sity. Specialists (lawyers and economists) could conduct a thorough transparent examination of trade, eco-
nomic and other contracts concluded between the Kazakh and Chinese states, between enterprises and organ-
izations of Kazakhstan and China. Such an approach will remove the wariness in the relations between the
contracting parties and the peoples of our states. This proposal is based on the fact that in China, at least 10
research organizations are engaged in studying trade, economic and other problems of the Central Asian re-
gion, including Kazakhstan.

Sixth. The main idea of the “One Belt, One Road” project put forward by China is to recreate trade and
economic routes between the states of the Asian region and the countries of Europe along the ancient direc-
tions of the Silk Road [10]. Today, this project is divided into several parts. One of them is in the region of
Central Asian countries, including the Republic of Kazakhstan, which are strategic partners in relation to
each other. The region has a fairly long common border with the western part of China, so the region and
China are connected by numerous land routes: they contribute to the maintenance and strengthening of close
trade and economic mutual relations. The entire region exports oil from Kazakhstan to China, gas from
Turkmenistan, as well as other energy and natural resources. In turn, China fuels the economies of the coun-
tries of the region with solid investments, and also exports considerable volumes of various tangible goods to
the region. Thus, the Central Asian region is tied on a contractual and legal basis in the “One Belt, One
Road” trade and economic system, supporting trade and economic transit between China and Europe. Thus,
the region becomes part of the recreated world Silk Road, providing assistance in the trade promotion of
goods from China to the countries of Western and Eastern Europe.

Seventh. The heads of state bodies of Kazakhstan must defend the interests of not only Kazakhstani en-
trepreneurs, but also foreign businessmen, including Chinese ones. Foreign entrepreneurs, being in an envi-
ronment that is alien to them, cannot always correctly navigate local laws and understand people. In this re-
gard, they sometimes lose considerable amounts of money, or goods brought by them from their country for
sale on the Kazakh market.

Eighth. As we indicated at the beginning of our article, China has signed free trade agreements with
Cambodia, Mauritius, South Korea, Australia, Iceland, Switzerland, Peru; it has agreed and organized free
trade zones in the Maldives, Costa Rica, Singapore, New Zealand, Chile, Georgia. Kazakh scientists (law-
yers and economists) could carefully study the contents of the above-mentioned bilateral agreements be-
tween China and a number of states on free trade, as well as those free trade zones in which China partici-
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pates. These scientists could pay attention to how useful and beneficial these zones are for China's partner
states. Kazakh scientists could start studying the zones from Georgia, bearing in mind that the economies of
Kazakhstan and Georgia are similar to a certain extent, and that one can rely on Russian-language sources on
the issues of the free trade zone. If we are convinced that these zones bring significant benefits in an eco-
nomic and political sense, then it would be advisable to adopt legislative norms on the need to organize such
trade zones on the territory of the Republic of Kazakhstan.

The ninth. One of the factors of China's economic, including trade success, at the beginning of the 21st
century was the arrival of American companies in China, where they were offered to build their factories and
factories for various purposes, which employed local workers — Chinese citizens. It was beneficial for both
sides. Kazakh research institutes and universities could thoroughly study this experience of American-
Chinese cooperation, identify all the positive and negative sides of this collaboration. If the positive factors
outweigh the negative ones, then at the level of the leadership of the Republic of Kazakhstan it makes sense
to think about the expediency of inviting American, Chinese and other entrepreneurs, engineers to build and
operate factories and factories whose products under the label “Made in Kazakhstan” could become really
competitive in domestic and world markets. In this vein, it is advisable to recall that many significant facili-
ties (tractor plants in Chelyabinsk, Stalingrad, Kharkov; Dneproges, Magnitogorsk, Gorky Automobile Plant,
Uralmash, Perm Aircraft Engine Plant, Kazan Aviation Plant, Novokuznetsk Metallurgical Plant), built in the
USSR in the 30s of the 20th century with the help of Americans, Germans, became the pride of the USSR,
later Russia. In addition, 2 million Soviet specialists were trained with the assistance of these foreigners.

Trade and economic cooperation between the parties is facilitated due to the use of national currencies
(tenge and yuan) in mutual trade settlements and the introduction of digital technologies in the settlement
process. In the future, digital currencies will help accelerate settlements when making mutual trade transac-
tions. To do this, it is advisable to adopt a new Kazakh law “On digital currency”.

The successful development of Kazakh-Chinese trade and economic cooperation depends on the sound
organization of information work with the Kazakh population so that it is possible to enlist the broad support
of the citizens of the republic. To begin with, it is necessary to constantly familiarize the Kazakh population
with those activities that are being implemented bilaterally. On both sides, the organizers and executors of
Kazakh-Chinese projects should ensure maximum openness and transparency, explaining to the population
the positive socio-economic consequences that will result from the projects being implemented in the rele-
vant localities, citing the number of jobs actually being introduced, talking about the provision of specific
social and sponsorship assistance, and the amount of taxes that will be received by the republican and local
budgets, explaining the essence of environmental policy, which will really lead to the purification of the hu-
man environment. Before signing trade and economic projects with China, it is necessary to conduct com-
prehensive legal, financial, social, environmental and other expertise, which should be carried out by inde-
pendent experts, representatives of non-governmental organizations. If there is dissatisfaction on the part of
certain citizens on specific aspects of Kazakh-Chinese trade and economic cooperation, it is necessary to
promptly hold open discussions on the issues raised, in which competent government officials, deputies of
various levels, representatives of non-governmental organizations should take part. It is necessary that Chi-
nese companies operating in Kazakhstan, in turn, show more transparency in the issues of their job creation,
inform about the taxes paid to the state budget with the involvement of the media.

It should be emphasized that a particularly promising area should be considered the cultivation of large-
scale agricultural products for domestic consumption with sale at low prices and their export primarily to
China. We say this because the annual volume of food consumed by the population of this country is gigan-
tic, estimated at $1.5 trillion. Currently, China imports the food it consumes from Australia, New Zealand,
and Latin American countries, regardless of its high cost, which is increasing due to the huge distances. With
the growth of the population in the country, the number of consumers increases, besides, the increase in the
standard of living in the country has led to the fact that the masses of the population switch to the consump-
tion of environmentally friendly products.

Kazakhstan, in comparison with the above-mentioned states, is in a more advantageous position: firstly,
it is not just a neighboring state, but a neighboring state with respect to China, whose territories are divided
by a common border line 1,782 kilometers long. This means that relatively small transportation costs are im-
posed on food. Secondly, Kazakhstan is one of the few countries where environmentally friendly agricultural
products are grown. It remains to eliminate the use of chemical additives in some berries and vegetables. For
agricultural producers in Kazakhstan, there is a real chance to constantly saturate the Chinese market and
have enormous benefits. Today, 600 Kazakhstani producers have permission to export agricultural goods to
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China in the form of wheat, beef, pork, fish, rapeseed, soy, honey, alfalfa, flour, corn. With 240,720 farms
actually operating in Kazakhstan, the figure “600” means only 0.2 percent. This means that we really need to
work on a sharp increase in farmers, farms exporting agricultural products from Kazakhstan to China and
other foreign countries.

Conclusion

In order to export agricultural products to China in a larger volume and in a shorter time, especially per-
ishable products, it seems advisable to build railway tracks along the territory of Kazakhstan of a narrower
gauge (1435 mm) adopted in China: Kostanay, Petropavlovsk, Astana — the Kazakh-Chinese border;
Kyzylorda, Shymkent, Taraz, Almaty — the Kazakh-Chinese border and back. This proposal is due to the
fact that the transshipment of goods and cargo from a Kazakh train to a Chinese one due to the different
railway gauge of our 2 countries at the border station takes 7 days. During this time, not only perishable
products can rot. Such a project can be financed at the expense of the Kazakh side and Chinese investments
invested in the economy of Kazakhstan on the basis of a new bilateral legal act — the Kazakh-Chinese
agreement on the construction of railway tracks with a gauge of 1,435 mm. On the way back, these tracks
and trains can be used to export agricultural and other products to Kazakhstan from Xinjiang and other prov-
inces of China.

The leaders of Kazakhstan and China plan to increase the volume of Kazakh-Chinese trade to $40 bil-
lion in the future. We would like to hope that our recommendations on the development of mutual trade will
significantly accelerate the achievement of this goal. In general, trade and economic cooperation between
Kazakhstan and China is developing optimally. This is primarily facilitated by bilateral economic treaties
and agreements between China and Kazakhstan. The general rules arising from international trade and eco-
nomic conventions of a universal nature, to which both Kazakhstan and China are parties, also contribute to
the accelerated development of trade and financial and economic ties between our countries. As is known, a
knot of international contradictions has arisen in the Red Sea, which does not allow merchant ships of many
countries, including China, to transport goods to Europe via the Red Sea through the Suez Canal, forcing
shipowners to give commands to circumnavigate the whole of Africa, which significantly increases the pric-
es of goods. In this regard, Kazakhstan and other countries could promptly offer China to transport all its
goods to Europe through their railways and highways. This would be a profitable option, as a result of which
China, Kazakhstan, and other transit countries would benefit (some Chinese goods would be purchased by
them), as well as European countries (due to a significant reduction in the delivery time of goods and moder-
ate prices for them).
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Ka3zakcran-KpiTaii cay1a-3KOHOMUKAJIBIK BIHTBIMAKTACTHIFbIHBIH
YHBIMIBIK-KYKBIKTBIK MJceJieJIepiH menry

Kpitait Peceitmen katap Kazakctan PecryOnmkachIHbIH ipi cayaa cepikteci 60bIn Tabbiiaasl. KasakcTaHapik
cay/la-9KOHOMHKAIIBIK KaTBIHACTAPhl €KDKAKTBl CayAa-dKOHOMHKAJBIK IIapTTap MeH KeliciMaepaiH Oepik
XaJIBIKAPAJIBIK-KYKBIKTBIK Oa3ackiHa HeriznenreH. CoraH KapamacTaH, Tapantap OyJl KapbIM-KaThIHACTapbl
OllaH opi HBIFaliTyFa YMTbUTyda, Oyl Te3 apaja aWTapibIKTall IUBHICHITEP oKelyli MyMKiH. OchbiFaH
OaiimaHpicTel Tapamrap OCBIHAAH MYyIIENUTiKKe cyiieHe OThIphl, KazakctaH-KpiTail exikakTel cayna
HpOIECiH/IC TyBIHIAFaH JKOHE TYBIHJAWTHIH MOCENeNIepre KbI3bIFYIIBUIBIK TaHBITa b, OJIAPABI XKeAETeTUIIeH
KapKbIHMeH menry KaxeT. Makana HerizineH Kazakcran MeH KpITaill BIHTBIMAKTaCTHIFBIHBIH OCHI MaHBI3MbI
OarbITBIH/IA ICKE aCBIPBUTYHI QJIIeKaliia KTl TaObIC SKEeJICTiH YCHIHBIMAP MEH YCHIHBICTAPbI TYXKBIPBIMIIayFa
apHanraH. KpI3bUT TEHi3/er jKoHE aNeMIIK cayla KeMe KaThIHACBIHIAFbl, OHBIH imriHae KeiTaiifa KaThICTBI
Macenenepi eckepe OThIphIN, KasakcTaH e3 aymarblH JkoHe Oacka einepAiH aymakrapsiH Keitaiijan
Eyponara TtayapnapaplH cayna TpaH3WTI peTiHAe OapblHIIAa NaimanmaHynsl ycbiHampl. byn Keitaiira
(Tayaprmapapl JKETKi3y Ke3iHAE YakKbITTHl YHempaey), Kazakctanra jkoHe Oacka enjepre — TPaH3UTTIK
nuBHIeHATEepre, Eypoma ennepiHe — TayapiapAbl JKeAel S>KETKi3yre, OChl TayapiapIblH KOJDKETIMII
OarachIHa maiga oKenemi.

Kinm ce3dep: cayla-dKOHOMHUKAJIBIK BIHTBIMAKTACTBIK, MQMiJ’ICHCp, Caya-5KOHOMHUKAJIBIK MIapTTap MCEH
KeniciMz[ep, cayna KeJ'IeMi, ccen aﬁmpmcy BaJIIOTaChbl, UBECTULIHATIAD, BIHTBIMAKTACTLIK, KOJIK.

Ku syxsa, M.A. Capcembaen

PenreHue oprann3anHoOHHO-NMPABOBBIX MPO0JIeM Ka3aXCTAHCKO-KHTACKOro
TOProBO-3KOHOMHUYECKOT0 COTPYAHHYECTBA

Kuraii, Hapsny ¢ Poccueii, sBnsercs kpynHeHum ToproBeiM naptHepoM PecryOnuku Kazaxcran. Kazax-
CTAQHCKHE TOProBO-3KOHOMUYECKHE OTHOILIEHHSI OCHOBAHBI HAa COJIMHOI MEXyHapOoaAHO-PaBOBOM 0ase IBY-
CTOPOHHHX TOPTOBO-3KOHOMHYECKHX JOTOBOPOB U COTJAIICHUI. TeM He MeHee CTOPOHBI CTPEMSTCS K Jallb-
HeWIeMy YKPEIICHHIO 3THX OTHONIEHHUH, KOTOPbIe MOTIIH OBl ONEPaTUBHO MPHHOCHTH OOJIee CONMUAHBIE IU-
BUJICHIBI. B 3TOM CBSI3M CTOPOHBI, NCXOAS U3 TaKOH 3aMHTEPECOBAHHOCTH, MPOSBIIIOT MHTEpEC K mpobire-
MaM, KOTOpbIE BOHUKIIM U BO3HHKAIOT B IPOIECCE Ka3aXCTAHCKO-KUTAHCKOH BYCTOPOHHEH TOPTOBIH, KO-
TOpBIE HEOOXOIMMO Pa3peluTh B yCKOPEHHOM TeMne. HacTosmas craThs B 3HAYUTENBHON CTENEHU MOCBS-
meHa (HopMyJIMPOBAHUIO PEKOMEHIALNH U MPEUIOKEHUH), peann3alys KOTOPBIX IPUHECET ropas3o Oosbiie
yCIIEXOB B 3TOM 3HAUYMMOM HampasieHHn coTpyaHuuectBa Kasaxcrana u Kurasd. B csere mpobnem B Kpac-
HOM MOpP€ U MUPOBOM TOProBOM CyJOXOACTBE, B TOM YUCJI€ B OTHOIIEHUN KI/ITaﬂ, Kazaxcran npeajiaract uc-
MONIB30BaTh 110 MAKCHMYMy €T0 TEPPHTOPHUIO, TEPPUTOPHH APYTHUX CTPAH KaK TOPTOBBIH TPAH3UT TOBAPOB 3
Kuras 8 EBpomny. D10 npuneceT mons3y Kurato (3KOHOMHIO BpeMeHH IpU NMOCTaBKe ToBapoB), Kazaxcrany u
JIPYTHM CTpaHaM — TPaH3UTHBIE TUBHACHIBI, CTpaHaM EBpOIBI — ONEpaTUBHYIO JOCTAaBKY TOBAPOB, IOC-
TYITHBIE IIEHBI Ha 3TH TOBAaPHI.

Knrouegvle cnosa: TOProBO-3KOHOMHUYECKOE COTPYAHUYECTBO, CACIKHU, TOPTOBO-OKOHOMUYCCKHUE NOTOBOPLI U
COoTJIallICHUA, 00BEMBI TOProBJIk, paCuU€THas BaJIt0Ta, UHBECTULIUHU, COTPYAHUYIECTBO, TPAHCIIOPT.
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KoHCTUTYHIMOHHBIH NPUHIKUI CYy/1e0HO 3alIIUTHI U €r0 peajin3anus HA NPAKTHKe

B crathe paccMOTpeHBI pa3inyHble MPOOIEMHBIE acleKThl peaju3allii KOHCTUTYLMOHHOTO MPUHIMIA CY-
JeOHOM 3alUThl HAapyLIEHHBIX MM OCNApUBAEMbIX IpakAaHCKuX MpaB B KasaxcraHe, CHIDKEHHS ypOBHS
JOCTyTa K MPaBOCYAUIO, CIOXKUBILHUECS 3a MOCIEIHUE Toasl. B ToM 4nciie Ha mpuMepe KOHKPETHBIX IPax-
JAHCKHX e IPOaHaIN3UPOBAaHEl HEOOOCHOBAHHBIE OTKA3bl Cy0B B UX MPHHATUH [0 MOTHUBY HEMOMIEKAHUS
UX K PaCCMOTPEHHIO B MOPSAKE TPAXKIAHCKOTO CyHONPOHU3BOJACTBA. ABTOPOM OOOCHOBAaH TE3UC O TOM, UTO
BBI3BAHHBIN TTaH/IeMUeH yCKOPEHHBIH MacCOBBII Iepexo]] Ha OHJIAHH (opMaT MpOBEAEHHS CyAEOHBIX Hpo-
LIECCOB, HapsAy ¢ IO3UTUBHBIMY, [IOBJICK U HETaTUBHBIC IOCIEACTBUS B CBSI3U C HETOTOBHOCTBIO CYJIOB B 4ac-
TH UX TEXHUYECKOTO OCHAILEHUS M HEeJIOCTATOUYHOCTH KauecTBa M o0beMa MHTEpHeT-pecypcoB. Kputndecku
U3y4eHBI BONPOCHI aKTUBHOT'O MPUMEHEHUS IPUMHUPUTENBHBIX MPOLEAYP CyAaMH B KadecTBe 00s3aTeNbHOI
JoCcyAeOHOH cTaauy, B 000CHOBAaHUE TE€3UCOB aBTOP MPUBEI PE3YNbTATHl aHAIN3a PA3IHYHBIX O(QUIIHATBHBIX
JoKyMeHTOB. IIpenoxeHo mpexycMoTpeTh Oojee KecTkue TpeGoBaHuUs K MPo(ecCHOHANbHBIM MEANATOpaM
B YAaCTH HAJIMYHS IOPUANIECKOTO 00pa30BaHMS M 3HAHUS IICUXOJOTHH, KOH(uHKTONOTNN. [Io MHEHHMIO aBTO-
pa, JeHCTByIOImasl HBIHE CHCT€Ma CMapT-TIPaBOCYIHs HMMEeT ONpeleleHHbIe HEeJOCTATKH, 3aTPyRHSIONINE
JOCTYTI K IIPABOCY/ANIO B CBSI3U C CHCTEMAaTHIECKHMMH TEXHHUYECKUMHU cOOsIMH B cucteMe. B cratse nposenex
aHaM3 U JPyTUX acleKTOB, MPEIATCTBYIONIMUX peall3alud Ha IPAKTUKE KOHCTUTYLUOHHOTO MPHUHIHUIA J0C-
Tyna K IpaBoCyau0. B 3axiroueHue AaHbl KOHKPETHbIE BapUAHTBHI BO3MOXKHOI'O COBEPIIEHCTBOBAHUS 3aKO-
HOJaTeNIbCTBA U IPAKTUKHU €r0 NPUMEHEHHUS 110 3asBJICHHON TeMe.

Knrouesvie crosa: npuHIUI CyAeOHOH 3alllUTBHI, JTOCTYN K NPAaBOCYAHIO, HE MOMICKHUT 3aLUTE B MOPSAIKE
IPaXkJaHCKOTO CYyIONpPOU3BOJCTBA, ONpEIENeHHe 00 OTKa3ze B NPUHATUM HCKA, OHJIAIH mpouecc, Cylbs-
npuMupHTeNnb, meauanyst, Smart-Cyn, «Tepemiky.

Beseoenue

AxmyanbHocms membl cmamsy 00yCIOBIIEHAa TeM, YTO B MOCleAHne robl B Kazaxcrane cymecTBeHHO
3aTpy/IHEHa MPaKTHUECKas pean3alus npeycMoTpeHHoro KoHeTuTyiuei U qpyrumMu 3aKOHOIaTeTbHBIMU
aKTaMH TIPUHIMIA CyAeOHON 3alIUThl TPaXXJAaHCKUX MpaB. [locTynm K MpPaBOCYIHMIO OCIOXHEH HE TOJBKO
MPSIMBIMH  HEOOOCHOBaHHBIMH OTKa3aMHU CYJIOB B PACCMOTPEHHWH YaCTHO-TIPABOBBIX CIIOPOB B IOPSIKE
IPaXKJAHCKOTO CyJIOTIPOU3BOJICTBA, HO M MAacCOBBIM BHEJpPEHHEM OHJIaH (opmaTta CyleOHBIX MPOIECcCOB
(HecMOTpsI Ha TIpeKpalleHue NaHJeMHU1) B YCIOBHUIX HEAOCTATOYHON TEXHHMYECKOW OCHAIIEHHOCTH CYJOB H
JIPYTUX YYaCTHHKOB TNpoIlecca, HEAOCTATOYHOCTH 00beMa M KauyecTBa WHTEPHET-CBSI3U; 00S3aTEIbHBIM
TpeOOBaHMEM O TPOBEICHHM MPUMHUPUTENBHBIX TMPOUENYp JO BO30YXKICHHS Tpa)kJIAHCKOTO JIena;
MOCTOSIHHBIMHM TEXHUYECKUMH HEJIOCTAaTKaMHu B paboTe CHCTEMBI CMapT-TIPaBOCYIHS U T. 1.

Cmenenb HayuHOU pa3pabomaHHOCMU membl CIamsbi OCTABIISET JKeJIaTh JYUIIEro: 3a MOCISHUE TOIbI
HE OIyOJUKOBAaHO TPAKTHYECKH HHU OJHOW HAydyHOW paboThl, coaepikKamiedl KpPUTHYECKHHA aHaIu3
CJIO)KMBIIIEHCS] TTPaBOBOM AEWCTBUTENFHOCTH. BMecTe ¢ TeM cpepcTBa MaccoBOW MH(OPMANIAY, B TOM YHCIIE
COLIMANIbHBIE CETH, M300MIYIOT MyOJUKAIMsSIMH, OCBEIIAIOIIMMHU KaK MOJHSTHIE B CTaThe, TaK M HWHBIC
MIPOOJIEMHBIE BOTIPOCHI 110 pacCMaTpUBAEMON TEME.

Obvexmom ucciredosanus SBIIOTCS OOIIECTBEHHBIC OTHOIICHUS, cloKuBIHecs B Kazaxcrane B chepe
peanuzanuy IMpaBa CyOBEKTOB Ha CyneOHYIO 3alllUTy; MPEIMETOM HCCICIOBaHUS SBWJINCH HOPMBI
3aKOHOJIATEJIBCTBA 10 3asBICHHON TEME U MPAKTUKA UX TPUMCHEHUS.

Llenv  Hacmoswell  cmambyu  COCTOMT B  WCCIENOBAHWM  OCHOBAaHWH,  MPEMATCTBYIOIINX
HETIOCPE/ICTBEHHON pealu3alui, NpsSIMOMY JEHCTBUIO KOHCTUTYIHOHHBIX HOPM O TpaBe Ha CyAeOHYIO
3alUTYy HApYNICHHBIX WM OCIAapHBACMBIX INpPaB U CBOOOJ W (OPMYIHPOBAHMU MPEIIOKCHHUN I10
YCTPaHEHHIO TNOO0 YMEHBIICHUIO TAKUX OCHOBAHHIA.

3adauu oOna Oocmudicenus 0003Ha4eHHOU Yeau 3AKIIOYAIOTCS B BBIIBICHWH YKa3aHHBIX BBIIIE
OCHOBaHWi, UX aHaJIH3€e, 00OCHOBAaHHU TE3HCOB U (JOPMYIIUPOBAHUH BHIBOJIOB.

* Arrop-Koppecronznent. E-mail: isk.80@mail.ru
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Memoowt u mamepuanv

[lpy HamWcaHWW CTaThW HCHONB30BANUCH Quiocodckue, oOUIeHayYHble W YacTHO-HAYYHBIE METOJBI
MMO3HAHMSI, B TOM YHCJIE JTUAICKTHYSCKUH, CHCTEMHO-CTPYKTYPHBIN, CPaBHUTEIILHO-TIPABOBOH, (hOpMaIIbHO-
FOPUIUIECKUN METOIBI.

B xauecTBe MarepHalioB HCIIONIB30BaTNCh HOpMbI KoHcTuTynmm PecnyOnmukn Kazaxcran, mHBIE 3aKO0-
HOJaTeNnbHbIE akThl, HopMaTuBHOE IlocTanoBnenne Bepxosuoro Cyna PK, pemenus u onpenencHus CymnoB
0 KOHKPETHBIM Aeniam; 0030p BepxosHoro Cyna, 06001meHne 001ecTBeHHONH OpraHu3aluy U JIp.

Peszynomamot u 06cyscoenue

B crarpe 13 Koncturynum PeciyOnmkn Kazaxcran 3akperieH OAWH W3 OCHOBHBIX NMPUHIIUIIOB MPaBO-
BOT0, AEMOKPAaTHYECKOTO M CBETCKOTO TOCYJapCTBa O MpaBe KaXIOro Ha CyAcOHYIO 3allUTy CBOMX HpaB U
cBoOos. JlanpHeliiee cBOe BOILIONIECHNE JaHHBIM MPUHIUT Hamien B cT. 2 ['paxnaHckoro kojekca Peciry©0-
mukn Kazaxcran (manee — 'K PK) B kadecTBe 0THOTO M3 OCHOBHBIX Haudajl I'PaKTaHCKOTO 3aKOHOAATEIIbCT-
Ba, a TaKke B cT. 8 ['pakganckoro mporeccyanbHoro koaekca Pecryonuku Kazaxcran (manee — I'TIK PK) o
cyaeOHOH 3amuTe npas, CBOOO M 3aKOHHBIX MHTEPECOB KaXKIO0T'0 JIUIA.

Crenyer mpu3HaTh, 9TO 3a mocienuue 30 jeT 4uciio oOpamieHuil B CyaeOHbIe OPTaHbl CYIIECTBEHHO
YBEUYIIIOCH, YTO MOXET OBITh PAcIEHEHO KaK HEOTHhEMJIEMOE CBOWCTBO MPABOBOIO TOCYNapcTBa, B KOTO-
POM CHOpHBIE U OCIIapHBaeMble UMYILIECTBEHHBIE U JMUHbIE HEMMYIIECTBEHHBIE BOIIPOCH! PEIIAIOTCS UMEH-
HO cynoM. Hanmexna Ha cyJ Kak Ha MOCIEAHIO MHCTAHLMIO B pa3pellleHUH CIopa, B 3aIUTE IPaJTaHCKUX
IIpaB, MX BOCCTAHOBJIEHUN CBOWCTBEHHA NMPAKTUYECKH KaXIOMy HHANBHAY. Ho, Kak CBUAETENHCTBYET Ta K€
cyneOHasi MpaKTHUKa, HE BCErJa TaKue HaACXKIIbl ONPAaBIABIBAIOTCS: CYJ OTKAa3bIBACT B 3aIUTE HAPYIIEHHOTO
a100 OCTIIapUBAEMOr0 MPaBa, HECMOTPS HA OTCYTCTBHE MAaTEPUAIBHBIX M MPOLECCYAIbHBIX MPABOBBIX OCHO-
BaHUU IS 3TOTO.

Tak, B mae 2018 roma agBokaT B MHTepecax deThipex rpaxaad PecmyOmmku Kazaxcran obpaTwiach B
Ecunbckuil paitoHHBIN Ccyn T. AcTaHbI ¢ 3asBiIeHHEeM K MuHucTepcTBy dunancoB PK, MunuctepcTBy roctu-
uuu PK, MunuctepctBy BHyTpeHHUX nen PK, MunucrepctBy nunoctpanusix nei PK, I'enepanbHoil npoky-
patype PK u Komurery HanmonansHo# 6e3omacHocTé PK 00 ocriapiBaHuy COBMECTHOTO MPUKa3a yIOMSHY-
THIX BBIIIIE TOCYJAPCTBEHHBIX OPraHOB, KOTOPBIM OBUIM yTBEpPXkA€HbI [IpaBuia cocTaBieHus U JOBEIEHUS 10
rOCYJapCTBEHHBIX OPraHoOB NEpEeyYHs] OpraHU3alMi W JIML, CBSI3aHHBIX ¢ (PMHAHCHUPOBAHUEM TEPpOpH3Ma H
skcTpemusma [1].

Bce yerbipe rpakgaHnHa OBUIM OCY)KICHBI 32 BO30YXKACHHE Pa3iM4YHBIX BHJIOB PO3HH (COLMAIBHOM,
PEIUTNO3HOI), OTHECEHHBIE K TaK Ha3bIBAEMBIM 3KCTPEMHUCTCKUM npectymienusm (cT. 405 YK PK), o e 3a
(mHaHCHpoBaHue Teppopu3Ma b0 skcrpemm3ma (ct. 258 YK PK); a B mpuroBope uM He ObII onpeenéx
TaKO BWJ HaKa3aHWs, KaK OTpaHWYEHHE IpaBa COOCTBEHHOCTH W IPYTHX MpaB TOCIE OCBOOOXKICHUS W3
MECT JIMIICHUsS] cBOOO/IBI MITM BO BpeMs U IOcjie OTOBITHA Haka3aHus. TeM He MeHee, Ha MPAKTHKE B OTHO-
LIEHUM JTaHHBIX I'pa’kAaH ObUTM NMPUMEHEHbI Pa3jIM4HblE MEPbl OIPaHUYEHUS] IPAXIAHCKUX IpaB, Mpeny-
CMOTpEHHbIe ocnapuBaeMbIMu lIpaBunamu: HapymeHUs UX MpaBa cOOCTBEHHOCTH, HEBO3MOXKHOCTH ITOJIB30-
BaThCsS CBOMMH OaHKOBCKMMH CYETAaMH TI0 CBOEMY YCMOTPEHHIO, MOJYyYaTh Pa3MuHbIe TOCY/IapCTBEHHBIC
yciyrd, otkpeiBath W11 u 1.1,

TeM caMbIM K HUM OBIIIM NPUMEHEHBI OIPAaHUYCHUS NIPaB, HE YKa3aHHBIC B YTOJIOBHOM 3aKOHOJATENb-
CTBE U IIPUTOBOPE Cy/1a B CBSI3U C COBEPIICHHBIMU UMH MPECTYIICHUSIMH.

Hannsie [IpaBuna, mo MHeHMIO 3asBuTenel, nporuBopedyar Koncrutyuun PK, YromoBHomy konekcy
PK, a Taxoke MexnyHapoaHOH KOHBEHIMHU 0 60pbOe ¢ prHaHCHpOBaHKHEM TeppopHU3Ma, paTu(UIUPOBAHHOM
PecnyOnmkoit Kazaxcran, mOCKObKY HEOOOCHOBAHHO M HE3aKOHHO OTPAaHWYHMBAIOT MPaBa rpakiaH, 4To /1a-
70 ocHOBaHUs sl oOpamenus B ¢y mo npasmiaM ['naser 30 I'TIK PK o nmpuszHanuu 3TOr0 HOPMaTHBHOTO
MIPaBOBOTO aKTa MPOTHBOpeYaluM 3akoHy. ([laHHoe oOpamieHue B cyneOHble MHCTAaHUUM UMEJIO MECTO B
2018 romy, Torma emie He OBUIO AIMHHUCTPATHBHOTO MIPOIIETYPHO-TIPOIIECCYATHLHOTO KOICKCa).

Opnaxo 3 utonsg 2018 rona cyz BbIHEC onpeneieHne 00 0TKa3e B MPUHITUU HCKa, yKa3as, 4TO OHO HE
MOJVICKUT PACCMOTPEHUIO B MOPSAKE TPAsKAAHCKOTO CYAONPOU3BOICTBA, IIOCKOJIBKY «TpeOOBaHMUs 3asBUTE-
Jel cBs3aHBl ¢ Mpu3HaHHEeM [IpaBHI HECOOTBETCTBYIOIIMMHU MEXIYHApOIHBIM O0s3aTElIbCTBAM, a B COOT-
BercTBuu ¢ HopMaMu ['TIK He MOTYT OBITH OCIIOPEHBI B CyI€ MEXIYHAaPOIHBIE 1OTOBOPHD».

Mesxay TeM ImpeaMeToM HcKa ObLTO oCiapuBaHUE HE MEXIYHApOIHOTO AOTOBOPA, & COBMECTHOTO MPH-
Ka3a YMOJIHOMOYEHHBIX HCIIONHHUTEIBHBIX OpraHoB rocyaapctsa. HecMoTps Ha 3t0, 7 aBrycra 2018 roga
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aneIUIMOHHAsl HHCTAHIUS 110 JAHHOMY JIelTy He Halllia B CyJeOHOM aKTe HMKaKUX HEeIOCTATKOB W TOJHO-
CTBIO COTJIACHIIACH C OTIPEIeTICHIEM 00 OTKa3e B IPUHATHH HCKa [2].

Eme onun mpumep: onpenenenreM Criennanu3upoBaHHOTO MEXPaliOHHOTO 3KOHOMHUYECKOTOo cyfa (1a-
nee — CMOC) r. Acransl ot 13 aBrycra 2018 1. mo ucky AO «HKIL» k AO «bank AcTaHb» TPOU3BOACTBO
T10 AeiTy OBLIO TIpeKpamieHo «cormacHo myHKTy 1 craten 277 I'TIK PKy, mockonbKy, 0 MHEHUIO CYIIBH, «3a-
ABJICHHBIE TPEOOBAHUS HE MOJIEKAT PACCMOTPEHHIO B TIOPSAKE TPasKIAHCKOTO CyIOTPOU3BOJICTBA, U OHO HE
MOXET OBITh IPEIMETOM CaMOCTOSITEIILHOTO CYAeOHOT0 pazoupatenbcTBay [3].

CyTb criopa: UCTeI 3aKITI0YNI ¢ OTBETYNKOM JloroBOop OAHKOBCKOTO BKJIaja, 1. 2.11 koTtoporo mpemy-
CMOTpPEHO IMPaBO HUCTIAa TPOU3BOANUTH YACTUYHBIE N3BATHUS JEHEKHBIX CyMM 0€3 OrpaHW4YeHHH U3 BKJIa/Aa 110
CYMMBI HECHMKAeMOI'0 OcTaTKa. Takue U3bSTHS JTOJKHBI IPOU3BOJUTHCS HA OCHOBAHMH IJIATEKHOTO TMOPY-
yeHnss Bkiagumka 1o yka3aHHBIM UM pekBu3uTaM. [lepBwlii pa3 Brmaguuk odumuaibHBIM MUCBMOM OT
24.04.2028 r. npocuT baHK MPOM3BECTH YaCTUUHOE U3BATHE €r0 ke JIEHET B paMKax MPeayCMOTPEHHBIX J0-
roBopoM cyMM. B otBeT bank coolmaet o mpuHATHH UM Mep TI0 (OPMHUPOBAHHIO MTOSTAIHOTO PEEcTpa U3bs-
TU# 13 Bkaanaa. [lockonbky ¢popMHUpoBaHHE TAKOTO peecTpa He ObIIIO MPEAyCMOTPEHO TOTOBOpOM, Briagunk
MTOBTOPHO TIPOCHUT CPOYHO MEPEUNCIUTH eMy TpeOyeMyro CyMMy, HO 3alpoC OcTaeTcs 0e3 oTBeTa Aake Ha
MOMEHT PaCCMOTPEHHSI CIIOpa B CyeE.

Hanee 19.07.2018 r. Bxknaguuk mUCHbMEHHO YBEIOMIsieT baHK 0 HEOOXOJUMOCTH TEpEBOJa eMy U3
CYMMBI OaHKOBCKOT'O BKJaja aeHer B pasMepe | min 200 teicsd nomtapos CIIA Ha cBO pacdeTHbI cyeT B
npyrom banke, a 24.07.2018 r. MOBTOPHO MPOCUT COBEPILIUTH JAHHYIO ONeparnto, Hockoibky 1. 4.1.2. [lo-
roBopa npenycMoTpeHa o0si3aHHOCTh baHka BO3BpaTUTh HUCTpeOyeMyro BxmagumkoM BCIO cymMMy BKJIaja
m6o ee dacth. [lomumo 3Toro, uctom HampaieHa [Ipetensus baHky o HEOOXOAMMOCTH UCTIOTHEHUS YyC-
noBHil moroBopa. He momyumB oTBera, Britaqunk oOpaTwiics B Cya ¢ UCKOM 00 0Os3pIBaHMH baHka MCIoJI-
HUTH YCJIOBHA 3aKII0UYeHHOT0 J[oroBopa 0aHKOBCKOTO BKJIa/a U MEPEUUCIUTh €My CyMMY IO MOPYYEHHUIO OT
19.07.2018 1.

Tem caMmbIM TIpeIMETOM HCKa SIBJIseTCA TpeOOBaHWE O MOHYXISHHH K HCIIOHEHWIO OOS3aHHOCTEH,
MIPeyCMOTPEHHBIX TPakIaHCKO-TIPABOBEIM A0roBopoM OankoBckoro Bkmaga (§ 4 rim. 38 I'K PK, cr. 756—
767), 1 criop MoJyIeKall PACCMOTPEHUIO KIMEHHO B MOPSIIKE IPaXKAaHCKOTO CYJONPOU3BOCTBA [4].

[lepeuens mpuMepoB 00 OTKa3e CyJOB B PACCMOTPEHHH M Pa3peliCHMH MMYIIECTBEHHBIX M MHBIX CIIO-
POB HMJIH UX TPEKPAIIEHNH MOKHO TIPOIOJIKHTSH [5].

OObenuHseT Bce TakKe CyneOHbIe aKThl OJIMH CYIIECTBEHHBIH OPOK: U3 N3YYEHHBIX HAMH HECKOJIBKUX
JIECSITKOB OIPE/ICIICHUI U PEIICHUH CYyI0B HA B OJIHOM He UcnoiHeHo TpeboBanme 1. 4 ct. 151 I'TIK PK. A
MMEHHO: JTaXKe B CiIy4ae JeHCTBUTEIHLHO 0O0OCHOBAHHOTO OTKAa3a B MPHUHSATHH U Pa3pEIIeHNH NCKOBOTO 3asB-
JISHHSI TI0 CYIIECTBY CyIbl 00S3aHBI B 3TOM JK€ CyJeOHOM aKTe pa3bsCHHUTh, B KaKOW OpraH ciexyer obpa-
TUTBCS UCTILY, €CIIM JIETI0 HE TOJUIEKHUT PACCMOTPEHHIO U Pa3pelIeHHIO B TOPsIKE TPakJaHCKOTO CyIOMpo-
W3BOJICTBA. B IPOTHBHOM Cllydae MMeeT MECTO MPABOBOM TYIHK, JIOTUYHO U OOBEKTHBHO BIEKYIIHHA TaKue
HETraTUBHBIE TTOCIECTBYS, KaK COCTOSHUE HE3AIUIICHHOCTH JIMYHOCTH, OTCYTCTBHE CTaOMIIBHOCTH B OOIIIe-
CTBE | T.II., a [NIABHOE — OTCYTCTBHUE BEPHI B CIIPaBEAJIUBOCTD, HEAOBEPHE K CYAy KaK BEpIIUTENIO IPAaBOCY-
JIUsl B IPaBOBOM U JIEMOKPAaTH4YECKOM TOCYJapCTBE.

B KommenTapuu x cr. 151 I'TIK PK yka3zano, yTo, pemias BOOpoc O IPUHITHH UCKOBOTO 3asIBICHHSI,
CyIbe CIIEAYET MPOBEPSTH, HOABEIOMCTBEHHO JIH 3asiBJIeHHOE TpeboBaHue cyny. HeoOxoanuMo UMeTh B BULY,
YTO 3asBJIEHUE MOXKET OBITh PACCMOTPEHO B IPYTOM MOPsAKE (aIMHUHUCTPATUBHOM, YTOJIOBHOM) MIIM JOJIK-
HOCTHBIMH JIUI[AMH JTNOO OPTaHU3aIHUIMHA, K KOMIIETEHIIMA KOTOPHIX OTHOCHTCS pa3pelieHre IOCTaBICHHBIX
BOIPOCOB [6].

B HopmaTtueHoM nocranosnennu Bepxosruoro Cyna PK o cyieOHOM perieHnu cka3aHo:

«25. Ilpu mpekpallleHnn MPOU3BOJCTBA MO A€y CyJaM HaJUIeKHUT yYUTBIBATh, UTO MPETLyCMOTPEHHBIC
crarbeit 277 I'TIK ocHOBaHUS pacIIMPUTENFHOMY TOJKOBAaHHIO HE MoJyIexkaT. IIpekpaimas mpon3BoACTBO 1Mo
JIeJTy B COOTBETCTBHHM ¢ moAmyHKToM 1) ctatbu 277 I'TIK o ocHOBaHHMIO HEMOIBEJOMCTBEHHOCTH CIIOpa Cy-
Iy, B OIpeAeICHUH CyJ yKa3bIBaeT OpraH, KOTOPOMY IOABEAOMCTBEHHO JaHHOE JIENO0, U KyAa MOXKET o0pa-
TUTBHCS 3aUHTEPECOBAaHHOE JTULO» [7].

Ho cyaamu 3audactryro urHopupytorcs u HopMmbl ['TIK, u HOpMaTHBHBIE MMOCTaHOBJIEHHUS BepXxOBHOTO
Cyna.

[IpaBo mo6oro nua Ha oOpaleHne B Cy 3a 3alUTON HapYIIEHHBIX JIN0O OCMapuBaeMBbIX MpaB U MH-
TEPECOB CTAJIO ellle 6oJIee TPYAHO PEaTU3yEMBIM B CBS3H C BBEIECHHEM DIIEKTPOHHOM crcTeMbl Smart-cot (1T
npaBocyaue KZ). Ha mnardopme Facebook pasmemiero o0bsBienue: «Ecian ecth BOMPOCH IO CY0IPOU3-
BOJICTBY, IMILIUTE Ha BOTCAIIl HOMEpa CyJ0B; KOHTAKTHI Ha CTPAHUIIE B AKTyaJIbHBIX Ha CTpaHUIAX CyIOB».
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OpHaKo CTaBIIME CUCTEMHBIMA MHOTOUYUCIICHHBIC ITyOIMYHbIe 00paIleH s HCTIIOB H OTBETYUKOB TOBOPST 00
00paTHOM: HOMepa TeleQOHOB CyIOB OKa3bIBAIOTCS HEACHCTBYIOIIMMH JIMOO COTPYIHHKH CYJOB HE OTBE-
YaroT MO yKa3aHHBIM HoMepaM; «CyneOHbli KaOMHET» OYeHb 4acTo He paboTaeT (B AOKa3aTeIbCTBO MPHKIIA-
IBIBAIOTCS (POTO WITM CKPHUHILOTHI), TOKYMEHTHI 3a4aCTYI0 HEBO3MOXKHO OTIIPABHUTh; TEXHHUYECKH HE TIPHUKpE-
IUISIFOTCS] IPUJIOKEHHSI K MCKY; OTHpPaBJIeHHbIE UCKU JOJTO HE PETUCTPUPYIOTCSA OO0 He coodmaeTcst 00 ux
pErUCTpanyuy U T.I1.; ¥ K TOMY € CHCTEMaTHUECKH MyOJIMKYIOTCSl OOBSBICHNS aIMUHHCTPAIMH O MPOBEJIe-
HUM Ha JAaHHOM Tu1aTgopMe TeXHH4IecKkux pador [§].

[Maagemuss COVID-19 BrI3Basia BBEIHYKIEHHOE YCKOPEHHOE MPUMEHEHHE 3JICKTPOHHOTO CYIOIPOM3-
BOJICTBA, YTO TIOBJIEKJIO OTIPEAEICHHbIE MPEMSATCTBUSA JUIA MOJHOIEHHOTO YYacThs B MPOIECCe CTOPOH MU
ux mpencraButeneil. HekauecTBeHHas MHTEPHET-CBS3b, OTCYTCTBHE HEOOXOIUMOTO TEXHHUYECKOTo odecrie-
YeHHS CYZ0OB M CaMUX YYaCTHUKOB MpoIlecca, eCTECTBEHHO, 3aTPYIHSIIOT BO3MOXKHOCTH CTOPOH BBICKA3aTh
CBOM apTyMEHTHI U TIPEACTAaBUTh JIOKA3aTEeNIbCTBA, & TAKXKE MONYyUNUTh JeTalbHble pa3bsICHEHUs OT cyna. He-
CMOTpsI Ha IMpeKpalieHne MaHJeMHUH, CYAbl IPOJODKAIOT BEIEHUE MPOLECCOB MPEUMYIIIECTBEHHO B YJaJIeH-
HOM (popmare.

W3 nugHOTO OMBITA aBTOpa MOMKHO MPHBECTH CIEAYIONIEe IMOATBEPXKISHHE IPEHMYIIECTB OYHO-
T'O/KOHTaKTHOTO CyneOHOro mporiecca: B Teuenne 2022 roga ncrer odparaics B CyJ IepBOi, a 3aTEM U BTO-
POl HHCTaHIIMU, KOTOPhIE PacCMAaTPHUBAJIH JIEJI0 B OHJIAalH (hopMmare, IpU 3TOM He oOpaiasi BHUMaHHS Ha T
MTO3UIMH B IIPAaBOYCTaHABIMBAIOIINX JOKYMEHTAaX Ha HEIBHKUMOE UMYIIECTBO, KOTOPHIE IPUBOAUINCH HCT-
LIOM B JIOKa3aTeIbCTBO JOMYIIEHHOTO TOCYAapCTBEHHBIMHI OpPTaHM3alMsAMHU HapyIIeHus. 3aceqanne Bepxos-
Horo Cyna B centsope 2023 roga npoBoauiochk B oddiaitH popmare, U MPEICTABUTEII0 UCTIA YIAIOCh HE-
MOCPEICTBEHHO HA AOKYMEHTE IOKa3aTh CyAbSM BOOYMIO CyThb HapyIIEHHS, MOATBEP)KIAIOLIYIO JTOBOJBI
WCTIIa, YTO HAILIO O0BEKTUBHOE IOHUMAaHHUE Y Cy/a, U JaHHOE JT0KA3aTeNbCTBO OBLITO HAIeXKAIUM 00pa3oM
OIIEHEHO.

KoHcTuTyIMOHHOE MPaBo Ha IOCTYI K MPaBOCYAMIO CTaJIO elle 0ojiee HECTaOUIbHBIM B CBSI3H C BBEJE-
HreM ¢ 2020 roma MuIOoTHOTO MpoekTa «lIpuMupuTenpHBIe MPOIEAypHl B cyme». Tak, cormacHo O6oobme-
HUIO cyneOHoi nmpakTuku 3a 2020 roxa, u3 momnexamux npuMupeHnto 2 443 uckoB aumb 1o 20 % CTOpOHBI
MPUMHUPHIINCE, 10 ocTaBmUMcs 80 % CTOPOHBI HE MPHUUUTH K NMPUMUpPEHUI0. V3 uncna 3aBeplIeHHbIX MpH-
MHUpPEHHEM JieN (MUPOBOE COTJIalleHHe, MEIUaTUBHOE COTIalleHue, TPUMEHEHHE TapTUCUITaTUBHBIX MPOoLe-
Iyp), 3HAYUTENbHAs 9acTh HE HAXOAUT B JAbHEHIIIEM CBOETO JIOTHYECKOTO MOJIOKUTEILHOTO 3aBEPIICHUS B
CBSI3U C HEHCIIOJHEHUEM OJHOW M3 CTOPOH B3aMMOCOTIIACOBAHHOTO criocoba yperynupoBaHus cropa. Takue
MOCJIECTBUS BEAYT K HOBBIM OOpAICHUSIM B CY[, HO YXK€ 3a MOHYKICHUEM K UCIIOJIHEHHUIO aKTOB O MPUMHU-
peHUH.

Kpowme Toro, netom 2023 roma cynebHO# cucTeMoi OBLTO MPEIIOKEHO NeTATU3NPOBATh TaK Ha3bIBae-
MBId AJNTOPUTM TMOJAaYM HWCKa B CyJl, KOTOPBIH BBI3BAl €ro OTKPBITOE HEMPHUITHE OPHINYECKUM
coobmecTBoM [9].

OnHUM H3 MOBOJIOB JiJIsi POPMUPOBAHUSI HETATUBHOTO MHEHHUS O COCTOSHHH IMPaBOCY/AWS M 3allUTe
IpaXJaHCKUX MPaB B HAILIEM rOCyAapcTBE U paHee ObLIO ATUTEIBHOE [0 CPOKAM MPUHATUE PEILICHUS CYJIOM.
Brecenue u3MeHeHUH B mpolleccyallbHOE 3aKOoHOAaTenbcTBO 3akoHoM oT 10.06.2020 r. (ct. 157 T'TIK PK)
erre 0oJiee YXy/IIINAJIO MTOJIOKEHUE C 3alIUTON TPaKIaHCKUX IPaB, MOCKOJIBKY TeTleph BMECTO 5 JHEH y cyaa
umerorcst 10 pabounx mHEH (a 3TO ABE Hexenu) AJsl MPUMEHEHHs BHAYaie MPUMUPUTENBHBIX MPOLEIyp U
JMIIb TPU OTPULIATEIILHOM pe3yJbTaTe BEIHOCUTCS ONpeJesieHHe O IPUHATUH UCKa K MPOM3BOACTBY. Takoe
TIOJIOKEHUE TAK)K€ HETATHBHO CKAa3bIBAETCS HA JIOBEPHUHU Tpa)k[IaH U IMPEICTaBUTENCH IOPUAMYECKUX JUI] K
CynleOHOI crcTeMe U He CTIOCOOCTBYET TOCTIKEHHIO IIEJIeH MPaBOCyIUs B IEITOM.

Bgenenue B I'TIK PK unctuTyTa CyIpu-npuMupuTeNs He IpeaycMOTpeHO KOHCTUTYIIMOHHBIM 3aKOHOM
«O cyne6Ho# cucteme u ctaryce cyaei» [10]. Ecnu anst uHBIX cyleil OCHOBHBIM MOKa3aTeleM OLEHKH HX
JIeSITENIbHOCTH SIBJISIFOTCS TIOKA3aTelld OTMEHbBI JIMOO M3MEHEHHUsSI X PEHICHUH, TO KaKue KPUTEPHU B3ATHI 32
OCHOBY OIICGHKH JESITEIBHOCTH CyJeH-NpUMHUpUTENCH? YUUTBIBAIOTCS JIM MPH 3TOM TOKa3aTell 00Iero Ko-
JAMYeCcTBA MOCTYNHUBIIUX MCKOB M 3aKOHUEHHBIX HNpuMupeHueM? IIpoBoaATCS JIM CTaTUCTUYECKUE aHATHU3bI
10 KOJIMYECTBY TIOBTOPHBIX OOPAIEHHI CTOPOH B CY 32 TIOHYKJEHHEM K HCIIOJIHEHUIO aKTa O TIPUMHUPEHUHN
JUISl BBISICHEHUS KQueCTBa MPOBEJICHHBIX MPUMHUPUTEIBHBIX TIPOLIEAYD U UX 3PPEKTHBHOCTH?

B orHomeHnu cynedl kak HempoQecHOHAIBHBIX MEAHAaTOPOB B MTOrOBOM aHAIMTHYECKOM OTYETE B
pamMKax peaiu3alii COIUAIBHOTO TOCYAAPCTBEHHOTO MPOEKTA 10 MEIUAIMH OTMEUYAETCsl, YTO «MEIHaIlns,
MIPOBOANMAS CyAbIMU-TIPUMUPHUTEISIMH, HE Pa3BUBAaET MEAUAIIMIO B TOCYIapCTBE, a, IPSIMO MPOTHBOITOIOXK-
HO, MIPEMSTCTBYET e pa3BUTHIO. Bo-1epBbIX, OOJbIIAs 3arpy>KEHHOCTh CyJIe OTHIOb HE pacIojiaraet K To-
My, YTOOBI CyAbH KauyeCTBEHHO MPOBOIIIHN MPOLEAYPY MEIUALNH, COOI0Aask TEXHOJIOTHIO MPOLENYPHI, KaK
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C TIO3UIIMH COJEPKaHUS TPOILEAYPhl, TaK U C MO3UIMH ee GopMbl. Tak, 3a4acTyl0 MHOTHE CYABH, BBICTY-
MaloIIe B Ka4yecTBe NMPUMHUPHUTENEH, HE TIPOBOJISAT CO CTOPOHAMM TIEPETOBOPHI (HU COBMECTHBIX, HU TIepero-
BOPOB C KaXJOM CTOPOHOH B OTACIBHOCTH), OTPAHUYHUBASICH JIUIIb MPEITIOKEHUEM MPOBEICHUS MEIUAIUH.
B uTore B Takux ciaydasx Tak Ha3plBaeMas MeIUAIlMs CBOIWTCS K MPSIMBIM MEPEroBOpaM CTOPOH, U, ITOPOH,
CTOPOHBI IEHCTBUTEIHHO JOTOBAPUBAIOTCS APYT C APYTOM, OJHAKO, TIO CBOEH CYTH, 3TO BOBCE HE MeAHaIIus,
a TIpSMBbIE MIEPETOBOPHI CTOPOH C 3aKIFOYEHHEM MHPOBOTO COTJAIIEHHS, KOTOPOE MOJAeTCs KaK MEeIUaTHUB-
Hoe cornamienue. M3 mogoOHOM MpakTHKKU y HACENEHHs CKIIAAbIBACTCS HEBEPHOE MOHUMAHUE MPOLEAYPHI
MeNalrH, OTCIO/Ia U HeXKeNaHne 00paIaThCs 3a TOMOIIBIO TI0 pa3pelieHHI0 BOZHUKAIOIUX CIIOPOB K MPO-
(heccrOHANBHBIM WM HEMPO(HECCHOHANBHBIM MEIHATOPaM.

B nazpannoM OTdeTe KOHCTATHUPOBAHO, YTO B TEX CIyYasX, KOTJAa CyAbSI-PUMUPHUTEND IBITACTCS MPO-
BOJMTH TIEPETOBOPHI CO CTOPOHAMH, HE KXKIBIN CYyAbs UMEET HaJJIeKAIUe KOMIIETCHIINA B O0JIaCTH BeJle-
HUS IEPEroBOPOB, KOMMYHHUKAINH B YCIOBUAX KOH(DIMKTA. «boiee Toro, 3a4acTyio CyapsiM CIIOKHO GopMy-
JMPOBaTh YCJIOBUS COTJAIIEHHs 00 YperyJIMpOBaHHU CIIOpa B MOPSAKE MEIHALUH, IIOTOMY YTO 3TO TpeOyeT
TaKOM KOMIIETEHIINH, KaK BIaJICHUE IOTOBOPHBIM FOPUIMYECKUAM SI3BIKOM, KOTOPHIA B KOPHE OTIUYAETCS OT
FOPUINYECKOTO A3BIKA, HCIIOIB3YEMOr0 I (GOpMYIMPOBAHUS CyIcOHBIX PELIEHNI X IPUroBopoBy [11].

Eme omauM m3 mpoOieMHBIX BOIPOCOB B JeJie€ JOCTIKEHHS IeJed MpaBOCyAus W yIydIIeHHS
COCTOSIHMSI TIPABOTIOPSJIKA SIBJISICTCS, HA HAIl B3TJIS, HEJAOCTATOK B ONPEICIICHUM KBaTH(PUKAIIMOHHBIX
TpeOOBaHMUN ISl TONYYCHUS CTaTyca NpOGECCHOHAIBHOTO MEANAaTOpa, KOTOPHIA COCTOMT B TOM, 4YTO
po(heCCHOHANBHBIM MEAMATOPOM y HAc MOXeT cTaTh Jro0oe (u3nyYeckoe IUI0, HE HMEoIee
IOPUIMYECKOr0 00pa3oBaHMsA, a TaKKe 3HAHMH W HAaBBIKOB B cdepe KOHQIMKTOIOTHH, NCHXOJIOTHH.
Cornacuo 1. 4 cr. 9 3akona PK «O Memmanuu» mnpaBoM OCYILIECTBIATH AESITEIBHOCTH MEAMATOpa Ha
MIpoQeCCHOHATFHON OCHOBE MOTYT JIMIIA, UMEIOIINE BEICIIEe 0Opa3oBaHMeE, MOCTHTIIHE Bo3pacTa 25 JIeT,
MMEIONINE CEPTUPHUKAT O TMPOXOKICHUH 00YUEHHS 110 YTBEPKACHHOW MPOrpaMMe MOATOTOBKH MEIHAaTOPOB,
U COCTOSIIIIUE B peecTpe MPOoPeCCHOHANBLHBIX MeIUaTOPOB. OTCYTCTBUE OPUAMYECKUX 3HAHUN Yy MEHATOPOB
BIIEYET PUCK MPEUIOKEHUS UMH CTOPOHAM CIIOpa IOJIOKEHUH, HE COOTBETCTBYIOIIMX 3aKOHOIATEIbCTBY,
HapylIAOIUX IpaBa W OXpaHseMble 3aKOHOM HHTEpPECHl CTOPOH JHOO TpeTbux nui. Hame MHeHne
MOJATBEPXKIAIOT U CHICIIMATHCTBI: «BBI3bIBAET HEJOYMEHHE OTCYTCTBHE TPEOOBaHMS K HAJMYHUIO Y MEAHaTopa
FOPUIMYECKOTO0 00pa30BaHUs, U MPHU 3TOM OTCYTCTBUE B yTBepxkaeHHOU [IpaButensctBom PK mporpamme
MTOATOTOBKE MEIMATOPOB Y4YeOHBIX TEM, HANPABICHHBIX HA MOJy4YeHHE MeIuaTopamMH MpogecCHOHATBEHBIX
KOMIICTCHIIUN B 00JIACTH TIPaBay.

Tak, 0 TPEIUIOKEHUIO Cy/a, CTOPOHBI OOPaTWIMCh K MPO(ECCHOHATBHOMY MEIUATOPy, UMEBIIEMY
(kKak BMOCJEICTBUH BBISICHEHO) JWIUIOM O BBHICIIEM IE€AarorHYecKoM 00pa3oBaHHH, 00 YperyJInpOBaHUHU
Criopa 1O BHIIJIaTE€ aJMMEHTOB Ha JIBOMX MAJOJIETHUX NETEH, OTEIl KOTOPHIX IOCIIE PACTOPXKEHHS Opaka
coOpaJicsi BeIeXaTh Ha MOCTOSIHHOE MECTO >KUTENbCTBA B Jpyroe rocygapctBo. CoOriacHO yTBEp)KJIEHHOMY
COTJIALIICHHIO, TIIATEIBININK aTMMEHTOB 00sI3aJICs TiepeiaTh B COOCTBEHHOCTh MaTepH JIETeH OHOKOMHATHYIO
KBapTHUPY, a MaThb JeTed OTKa3blBAJIACh OT TMPEABSABICHHUA TpeOOBaHWM IO yIjaTe ajJlMMEHTOB 0
COBepIICHHOJNIeTUsT AeTei. Uepe3 roj mociie oThe3a IUIaTeNbIInKa 3a rpaHuly Oadylika aeTel Mo OTIy
oOparuiach K IOPHCTY 3a KOHCYJIBTAIlUEH B CBSI3U C TEM, UYTO MaTh €€ BHYKOB cOOpayiach BBIMTH 3aMyX U
monajga OOBSBICHWE O TIPONAXe MTaHHON KBapTUPHlI (KBapTHpa IO YCTHOH JIOTOBOPEHHOCTH CTOPOH
claBajiach B apeHIy AJIs COAEp)KaHMsA JAeTell M3 CTOMMOCTHM apeHIHOM MJaThl), YTO MOTIJIO TOBJIEYb PUCK
yTpaThl MaTepuanbHOTO oOecrnieueHUs aered. C TOYKM 3pEHUS HOPM TPAXKIAHCKOTO UM CEMEHHOTO TpaBa
MaHHBIM COTJallleHueM ObUIM HapyIlIeHbl TpaBa [eTeil, Ha COJepKaHHe KOTOPHIX BHIIJIAYNBAIOTCS
anmMeHThl. Ecnin OBl alMMEHTH B JaHHOM ClTydae BBIIUIAYMBAINCH Ha COAEpIKaHWE OBIBIIEH CYIPYTH, TO
COJIEpKaHKUE aKTa O MPUMUPCHUU ObLIO ObI 3aKOHHBIM.

B O6o6wmenun Bepxonoro Cyna PK ormeuaercs, 4To «OCHOBHOW MNpoOJIeMOil HEJOCTHIKEHMS
COTJIAIICHWH 3a4acTylo0 SBJISETCS HEAOBEpHE TpaxJaH K WHCTHTYTY MeIWali, COMHEHHS B €ro
JaybHeiIeM ucrnonHeHun». B atoit cBs3u BepxoBueiM Cynom PK mpesiaranochk Ha nmpuMepe pa3BHUTHIX
CTpPaH NPEIyCMOTPETh YTBEPKACHUE COTJAIICHHS O MEAMAMM B MOPSAKE, HPEeTyCMOTPEHHOM JJif
PacCMOTpPEHHUsI CHOPOB apOWTpaskeM, TO €CTh PEIIUTh BOMPOC €ro MOCIEAYIOUIEr0 MPUHYIUTEIHLHOTO
WCTIONTHEHHUST B YCTAHOBJICHHOM IIOPSJIKE BHE 3aBHCHMOCTH OT HANIW4HUs CyAeOHOTO TNPOW3BOJICTBA, UTO
MO3BOJUT HKCIOJIB30BaTh BO3MOXHOCTh KaK TOCYJApCTBEHHOIO MPHUHYXXICHUS, TaK W HAA30p 3a HUX
3aKOHHOCTBIO; BBECTH CAHKIIMH 32 HEUCIIOJHEHHE MEIUAaTUBHOTO (MHPOBOTO) COTJIANICHUS B CPOK W T.II
[12].
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KOHCTUTYLIMOHHBIV NPUHUMN cyae6HOM 3alnThl ...

Emie ogHol U3 npuYuH HEXXENaHUsI HACEICHUS U IPEACTaBUTENEeH IOPUIUUECKUX JIUIL 3aBEpLIATh CIIOPHI
C IPUMEHEHHEM NMPUMHUPUTENBHBIX MPOLENYp SBISIETCS HEOOXOIMMOCTh HECCHHUS! M3JIHMIIHUX PACXOJ0B Ha
OIUIATy JaHHBIX YCIIYT, CTOMMOCTb KOTOPBIX «O0XOHUTCS AOPOXKE, YeM CyAeOHOE MPOU3BOACTBO» [12].

[IpakTrueckas penu3anus KOHCTUTYIIMOHHOTO TIPaBa KaKIO0Tro Ha Cy/IEOHYIO 3allUTy CBS3aHA TaKXKe CO
CTaBIICH TPUTUYCH BO SA3BIIEX NMPOOJIEMON WCIOJHEHWS BCTYNMUBIINX B CHITy CYINCOHBIX akTOB. BBemenme
WHCTUTYTa YaCTHBIX CyIeOHBIX HCIHOJHHUTEIEH, HECOMHEHHO, YIYYIIWIO MOKa3aTeld HCIOJTHHUTEIHHOTO
MpOM3BOACTBAa. BMecTe ¢ TeM Cynbl MPaKTHYECKH «3aBaJieHb» HMCKaMU K CyJAeOHBIM HMCIOJHHUTENSM 3a
HapyIIeHUs TP UCTIOJTHEHNUHU CYJeOHBIX aKTOB.

BosBpalienne WCTIONHUTENBHON HAANMHMCH HOTapuyca TakKe ObUTO HAmpaBleHO Ha Oiarue LeiH.
OpHako Harpy3ka CyJOB YBEJIMYMIACH COOTBETCTBEHHO JENaMH MO OO0KAJIIOBAHWIO HCIOJHUTEIHHBIX
HaOIIMCEN.

C 2023 roma o0Oo3HaYeHHBIE HAMH W WHBIE TPOOJIEMBI pean3aliyl KOHCTHTYIIMOHHOTO TIpaBa Ha
3alIUTy CTaJU MPEIMETOM ThIcsSY oOpamennii rpaxaad B Koncruryunonnstii cya PK. Hoseili cratyc oprana
KOHCTUTYIIMOHHON 3aKOHHOCTH TIOKa €Ile HE IMOJHOCThI0O MOHMMAETCS HACEICHHEM, IMO3TOMY, HEe Hailas
OOBEKTUBHOTO pa3pemieHrs] CBOMX MPOoOJIeM B TOCYAapCTBEHHBIX Cynax, TpaXKAaHe oOpamiaroTcs B
KoHCTHTYIIMOHHBIA CyJl ¢ HaAeXIoW AOOWTHCA CHPaBEUIMBOCTH W 3aKOHHOCTH, XOTS TaKHE BOIPOCHI HE
BXOJST B €ro KoMmmeTeHiuio. Tak, u3 moctynuBmux 3a 8§ mecsmeB 2023 roma B KoHCTUTYIIMOHHEIN Cy[
cBhiie 4 Teics4 oOpameHuit 94 % ObUIM BO3BpAIIeHH KaK HE MoJUIekKaIme paccMoTpenuto. [Ipu aTom moutu
TTOJIOBHHA U3 HUX — 3TO OOpaIleHus 0 HECOTIIaCHH MMEHHO C CyneOHpIMu akTamH [13].

Cosznanue Cyna MOIIA onpeneneHHBIM 00pa3oM TaKkKe CBS3aHO C pacCMaTpHUBaeMbIMU HaMH IpooJie-
Mamu. HecoMHEHHO, 4TO MeXyHapo Hble (PMHAHCOBBIE IEHTPHI CO3/IaHbl U B UHBIX FOPUCAUKIIHIX, U KaX-
IIBIA U3 HUX B CBOCH CTPYKTYpE UMEET CaMOCTOSTENbHBIN cyneOHbIi oprad. Ogaako B M®I] ActaHbl co3nan
MIPaBOBOIl aHKJaB, B KOTOPOM INPUMEHSETCS TPaBO COBEPIICHHO WHOTO OIPEAEICHHOTO TOCYAapCTBa, a
CYIIbSIMU SIBJISIOTCS TOJBKO «00Ja/aronie HeOOXOUMBIM OTBITOM M Mpo(deccHoHann3MoM, 00BEKTUBHBIE,
HE3aBHCHUMBIE U OECTIPUCTPACTHBIEY, a TaKkke «d(P(EeKTUBHBIC NP pa3pelIeHH: CIIOPOB CyIbH, YUTHBBIE U
BHUMATEINbHBIE K MIOTPEOHOCTSIM CTOPOH TIpoIieccay, paboTaBIIre B KOMMEPUYECKHX cyAax U Beicokom cyne
AHrIHMU 1 Y3Ibca, «MMEIOIIIe BCEMUPHYIO PEMyTalnio 00bEKTUBHOCTH U NMPUMEHEHHUs! BBICOKUX CTaHIap-
TOB B AesTensHOCTH» [14; 13]. Tem campIM, yUUThIBas HU3KUI ypOBEHB IOBEPHs K OTEUECTBEHHON Cy/e0-
HOM CHCTEME HE TOJBKO CO CTOPOHBI CaMOTro OOIIecTBa, HO U HHOCTPAHHBIX CYOBEKTOB, TOCYAAPCTBO MPaK-
THUYECKU BBIHYXKICHO OBUIO MPHU3HATH MPEUMYLISCTBA peaii3aliy NpUHIKIA CYAeOHOH 3aIlUuThl HOpMaMH
IpaBa Jpyroro rocyJapcTsa, a caMmoe Ba)KHOE — ITOCPEACTBOM JIEATEIBHOCTH CYJIEH Ipyroro rocy1apcTaa.

Boigoowi

Hcxonst n3 mpoBeIeHHOTO aHalIN3a, TMOBBIIIEHIE YPOBHS JOBEPHS K CyIy W, COOTBETCTBEHHO, CTEIICHH
peanu3anuy KOHCTUTYIIMOHHOTO MPHUHIMIA CYAeOHOM 3allUThl, MojlaraeM BO3MOXXHBIMH B HECKOJBKHX Ha-
mpaBieHusiX. Tak, HeCMOTps Ha Hamuuue wuMmmepatuBHo Hopmbl 1. 4 cr. 151 I'TIK PK uw m 25
HopmartusHoro mocranosnennss BepxoBHoro Cyma PK «O cyaeOHOM pemieHHn», HEKOTOPBIE CyIbU
MPOIOJKAIOT HEOOOCHOBAaHHO OTKa3blBaTh B MPHHATHM HCKOB JIMOO MpPEKpamlaroT Jjeia 10 MOTUBY
HEBO3MOKHOCTH PACCMOTPEHMS UX B MOPSIKE TPAKIAHCKOTO CyIONPOU3BOJICTBA, HE YKa3bIBasi IPU ITOM —
a B KakOM MOpsAKE NaHHBIM CIIOpP MOUICKHUT PAcCMOTPEHHIO. IIpakTH4YecKd eIMHCTBEHHBIM BapHaHTOM
MOBBIILICHHS YPOBHS JOCTYIA K MPAaBOCYIWIO B TaKUX CIydasx IMPEICTaBISICTCS OTMEHa TaKHX CyIeOHBIX
aKTOB C 0053aTEIbHBIM MPHUBJICYEHUEM CYIbH K AUCLHHUIIMHAPHONW OTBETCTBEHHOCTH.

Hcnonp3oBaHNE NPUMHUPUTENBHBIX MIPOLEAYP B KadecTBE 00s3aTeIbHOW Mephl A0CYAEOHOTO yperyJiu-
pOBaHHA CITIOPOB TIOKA3aJI0 CBOIO HEA((EKTUBHOCTD U MO3TOMY AOJDKHO CTaTh TOJIBKO JTOOPOBONBHBIM, IO
pexoMmeHanuu cyaa. MHCTUTYT cynei-nmpuMupuTeneil, Kak He COOTBETCTBYIOMMH KoHCTUTYIMOHHOMY 3a-
koHy «O cyneOHOI cucTeMe W cTaTyce cyneil», mpeaiaraercsi UCKIIOUUTh. [I[puMupHUTenbHBIe TPOLEayPhl
ClIeyeT TOopydYaTh TOJNBKO CEpTU(UIIUPOBAHHBIM, MPOMIEANINM MOATOTOBKY CHENHAINCTaM, UMEIOIMUM U
IOpUANYECKOE, U TICHX0JIOTHYecKoe 00pa3oBaHue.

MaccoBoe mpoBeseHHE CyIeOHBIX MPOLECCOB B yOaJleHHOM (hopMmaTe B CBSI3H C €r0 HEJOCTATKaMH,
IIPOSIBUBILMMHMCS 32 TIOCJICAHUE TPH rofia, NpeasaraeTcs nepeBecty B oos3arenbHblil oddmaiin popmar, cue-
JIaB UCKJIIOYCHHE TOJIBKO IS T€X YYaCTHHKOB IIPOLIECCA, KOTOPBIC M0 YBAXKUTEIBHBIM MPUYUHAM HE MOTYT
SIBUThCS HA OYHOE 3ace/laHue.

CucreMaTHyecKre TEXHUYECKHE cOOM B AEATEIBHOCTH 3JIEKTpOHHOW mporpammbl «Tepenik» n «Cy-
TeOHBI KaOMHET» HE TOBBIMIAIOT YPOBEHB JOCTYIA K MPABOCYIUIO M JOBEepHe K paboTe cyaeOHOH cHCTEeMbI

Cepus «MpaBox». 2024, 29, 1(113) 19



C.K. Ugpbiwesa

B nenoM. CriefioBaTeNbHO, TPEOYIOTCSl OTepaTHBHBIE MEPHI M0 HaJlA)KWBAaHUIO JTAHHBIX CHCTEM, BHEIpEHUE
Mep OTBETCTBEHHOCTH JOJKHOCTHBIX JIUII 33 00ecrieueHre KaYeCTBEHHOW PabOThl IaHHBIX TIPOTPaMM.

BaxHeHIIMMH U3 acleKTOB MPH pealn3alull KOHCTUTYLHOHHOTO NPUHIMIA Ha CyNeOHYyIO 3alIuTy, Ha
HaIll B3I, SIBIISTIOTCS POJIb CYIBH, €ro MmpodeccHoHamn3M, IIyOoKrne 3HaHHUS 0 PacCMaTpUBAaEMBbIM UM
BOIIPOCaM, BBICOKHE MOPAIbHO-ITHYECKHEe KauecTBa. VIMEHHO MO TaKMM XapaKTEpPUCTHKAaM OTOMPANNCH Cy-
1meu B Cyn MOIIA.

O0603HaueHHbIE HAMH TTPOOJIEMHBIE aCTIEKTh MPAKTHUECKON pean3alii KOHCTUTYLIHOHHOTO MTPHHITUIA
Ha cyneOHyro 3amuTy B Kazaxcrane TpeOyIOT manbHEHIIeH HayIHO-TIPAKTHICCKOW aHAIMTHKH, PE3yIbTaThl
KOTOPOW JOJDKHBI MPUBECTH K MPAKTHYECKOMY BOIUTOIIEHUIO 3akperuieHHBIX B cT. 4 I'TIK PK 3amau rpax-
JAHCKOTO CYJOMPOMU3BOJICTBA IO 3al[UTE U BOCCTAHOBJIEHWIO HAPYIIEHHBIX WJIHM OCTIapUBaeMbIX IIpaB, CBO-
001 M 3aKOHHBIX MHTEPECOB; COOJIOACHUIO 3aKOHHOCTH; OOECIEUEHHIO MOJHOI0, CBOEBPEMEHHOTO, CIpa-
BEIJIMBOTO PACCMOTPEHUS U Pa3pellieHUs 1e1a; COAECUCTBUE MUPHOMY YPETrYJIUPOBAaHUIO CIOPA, IPEIYyIPEK-
JCHUIO TIpaBOHApYyIIeHUH 1 (POPMHUPOBAHUIO B OOIIECTBE YBAKUTEIHHOTO OTHOLICHHUS K 3aKOHY U CY/y.
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KOHCTUTYLIMOHHBIV NPUHUMN cyae6HOM 3alnThl ...

C.K. UnpsiieBa

CoTTBIK KOPFayJAbIH KOHCTUTYIHUSUIBIK KaFUAAChI
’KOHE OHBbIH TI:Kipuodeae sKy3ere acbIpblLIybl

Maxkanana Ka3zakcranga Oy3pUlFaH HeMece JayJsibl a3aMaTThIK KYKBIKTapIbl COT apKbUIBI KOPFayIbIH
KOHCTUTYLMSUIBIK KaFMIATBIH JKY3€re achIpYIbIH SPTYPJi HpOoOJIeMablK acleKTiiepi, COHFBI JKBUIIApPHI
KaJBIITACKAaH COT TOpeliriHe KODKETIMAUIIK JCHTeHiHIH TeMEHAEyl KapacThIpbUIFaH. HakTbl a3zaMaTThIK
ICTEepi MBICAJIFa aja OTBHIPBIN, COTTAPIABIH a3aMaTThIK COT iCiH XKYpri3y TopTiOiMeH KapayFa >KaTHaiabl Jer
onmapapl KaObUImaydaH HETi3ci3 0ac TapTylapel TalfaHFaH. ABTOp MaHAEMHS Ke3iHIE COT MPOIeCTepiH
JKYPTi3yAiH OHIaiH QopmMarbiHa >KemeNn Kammaidi Kellyi, COHBIMEH KaTap COTTapiAblH TEXHHUKAJbIK
JKapaKTaHIBIPBUTYEl JIEHTeHiHIH JaiblH eMEeCTIriH jXKoHEe HWHTEpHET-pecypCTaplblH calackl MeH KeJIeMiHiH
JKETKUTIKCI3/1iriHe OaifJIaHBICTHI JKaFBIMCBI3 CAJIIapFa SKEI COKTHIPFaHBI Typasbl TE3UCIHAE TYXKBIPHIMIaHIbL.
CotTapaplH OITIMIepIIiIiK paciMAepiH COTKa IeHiHri MIHAETTI caThl peTiHae OelceH i KoilaHy Macemenepi
CBIHHM TYPFBIZIAH KapacTHIPBUIBII, aBTOPJBIK TE3UCTI HETi3Aey YIIIH 9pTYpJl pecMH KYXKaTTap TajJaHFaH.
Kacibu menmaTopiapra 3aHrepiik OiLTiMI MEH IICHXOJOTHS MEH KOH(JIMKTONOTHMSHBI Oiyi TYpFBICBIHAH
HEFYpJIBIM KaTaH TaJanTaplbl Ke3Aey YCBHIHBUIAAbl. ABTOPABIH ANTyBIHIIA, Ka3ipri cMapT COT Tepeliri
JKyHeciHae xKyieni TeXHUKAIbIK aKayJapra OaiIaHBICTBI COT TOpEIiriHe KOJ JKETKi3yre Keaepri KenTipeTiH
Oenrimi Gip kemmriikTep Oap. Makanama coT TepelniriHe KOJDKETIMIUTIKTIH KOHCTHTYLHUSUIBIK KarHuIaThIH
TOXipuOene Ky3ere acelpyra Kelepri KenTipeTiH Oacka Ja acmekTiiep TaimanraH. KopwITBIHABLIANH Keie,
KOPCETUITeH TaKBIPBII OOMBIHIIA 3aHHAMAHBI JKOHE OHBI KOJIIAHYy TXKIPHOECIH >KeTUIIIPYIiH HaKTHI
HYCKaJIapbl YCHIHBUIFaH.

Kinm ce30ep: COTTBIK KOpFay NPHHIMII, COT TOpeiiriHe KODKETIMIUIIK, a3aMaTTBIK COT iCiH JKyprisy
TOpPTIOIMEH KOpFayFa »KaTaipl, Tajaan KOsl KabbuiaayaaHn 0ac TapTy Typaibl YifFapbiM, OHJIaiH mpolecc,
TaTyIacThIPYIIbI CyIbsl, MeAuanus, Smart-cot, «Tepemiky».

S.K. Idrysheva

The constitutional principle of judicial protection
and its implementation in practice

The article examines various problematic aspects of the implementation of the constitutional principle of ju-
dicial protection of violated or disputed civil rights in Kazakhstan, the decline in the level of access to justice
that has developed in recent years. Using the example of specific civil cases, the unfounded refusals of courts
to accept them on the grounds that they are not subject to consideration in civil proceedings are analyzed. The
author substantiates the thesis that the accelerated mass transition to the online format of trials caused by the
pandemic, along with positive ones, led to negative consequences due to the unpreparedness of the courts in
terms of their technical equipment and the insufficient quality and volume of Internet resources. The issues of
active use of conciliation procedures by courts as a mandatory pre-trial stage are critically examined, and var-
ious official documents are analyzed to substantiate the author’s theses. It is proposed to provide for more
stringent requirements for professional mediators in terms of having a legal education and knowledge of psy-
chology and conflictology. According to the author, the current smart justice system has certain shortcomings
that impede access to justice due to systematic technical failures in the system. The article also analyzes other
aspects that impede the implementation in practice of the constitutional principle of access to justice. In con-
clusion, specific options for possible improvement of legislation and the practice of its application on the stat-
ed topic are proposed.

Keywords: principle of judicial protection; access to justice; is not subject to protection in civil proceedings;
determination to refuse to accept the claim; online process; conciliator judge; mediation; Smart cell;
“Torelik”.
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(E-mail: 727-4714@sud.kz)

3akonoaareabcTBo Pecnmyoiukn Kazaxcran, peryupymwoinee ocymecTBIeHHe
MPaBoOCY/Hs 110 JieJIaM HeCOBEPIIEHHOJIETHHX U CeMbH

B cratbhe paccMOTPEHBI HCTOPHS Pa3BUTHS K COCTOSIHHE Ha HACTOSIIMH MOMEHT 3aKOHO/IaTeIbCTBA B 00IacTH
OTIIPABJICHHS TIPABOCYIHS 110 JENIaM C y4acTHEM JIMI, HE JOCTHIIIMX COBEpPIICHHOJETHEro Bo3pacTa. JlaH-
HBII BOIIPOC M3y4YeH B KOHTEKCTE aHaJIHM3a pabOTHI CHEIHaIn3NPOBAaHHBIX IOBEHAJIBHBIX CYHOB U CEMEHHBIX
CYIOB KaK IHMJIOTHBIX NPOEKTOB. HOpMaTHBHYIO OCHOBY HCCIIEIOBAaHMS COCTaBHIIM MEXTyHapOJHBIE COTJIa-
IIEHMsI, paTU(HUITMPOBaHHEIE MTapIaMeHToM, a Takke Koncrutynms PecryOmmku KasaxcraH, HHBIC 3aKOHBI 1
MO/I3aKOHHBIC aKThI, PEryJIUPYIOIIUE TPABOCYAUE 110 JIeJlaM, YIaCTHUKaMH KOTOPBIX SIBIISIIOTCSI HECOBEPILICH-
HoneTHUe. KpoMe Toro, aBTopoM OBUT IIPOBE/ICH aHAJM3 CTATUCTUYECKUX JAHHBIX MO Pe3ysbTaTaM AesTeNb-
HOCTH CYJIOB, a TAK)XKE U3YUCHBI JaHHbIC, HAXOAIIUECS B OTKPHITHIX UCTOUHMKAX (CPENCTBaX MAcCOBOIl MH-
(dopmanuy, opUIHATBHBIX CaliTaX OPraHOB CyICOHOM BIACTH), KAacaIOIIUecs: OOIIEr0 HAMPABICHUS B Pa3BH-
THH I0BEHAIBHBIX CYJIOB, KaueCTBa UX paboThl U GOPMUPOBAHMS OTHOIICHHS K FOBEHAIBHOH FOCTULIHH B 006-
1mecTBe. PaccMOTpEHbI TEOPETHYECKHE BOIPOCH! OTHOCUTENIBHO MOHATHS U COZCPIKAHUS CHCTEMbI FOBCHAIIb-
HOH IOCTHIIMHM M BO3MOXKHBIX BEKTOPOB €€ Pa3BHUTHS, NOHATHE CyOBEKTHOCTH peOCHKA B MPOLECCYaTEHOM
npase. [loiydeHHBIE pe3yabTaThl MO3BOJIMIN TIEPEOCMBICIUTD IPOIECC COBEPIICHCTBOBAHMS 3aKOHOMATENb-
ctBa B PecyOnuke Kaszaxcran B 910i1 cdepe n chopMynnpoBaTh NpeAoKeHNs] IO BHECSHNIO U3MECHEHUI B
JEHCTBYOIIee 3aKOHOJATENBCTBO, a TAKXKE MOJIOKSHHUS, KOTOPBIE, 0 MHEHUIO aBTOPA, JOJDKHBI HAaXOJHUTh
oTpaxkeHHe NpH GOPMUPOBAHUH OOLIEH KOHLETIIINY IIPABOBOTO Pa3BUTHSL.

Kniouesvie cnosa: 3aKkOHONATENBCTBO, IOBEHAbHAS IOCTUIIMSA, IOBEHAIBHBIE CYIbl, CIICIHAIN3UPOBAHHbIE CY-
IIbI, CEMEHHBIC CY/bI, CTICIIHATIM3ALHUs CyI0B.

Beseoenue

ITocne obperenus PecriyOnukoit KazaxcTan He3aBUCMMOCTH TOCYJapcTBO Hadalo Kypc Ha IOCTPOEHHE
MIPaBOBOTO TOCYNApCTBAa, 3aKITIOYAIONINICS B PACIIUPEHWH W YKPEIUIEHWH oOecredeHus MmpaB M CBOOO.
JaHHbIi Tipoliecc ObLT M OCTaeTCsl HANPaBIeH Ha Bce cephl JKU3HU 00IIeCTBa U 3aTparuBacT MIMPOKUE CIIOU
HacesieHus. B ToM umciie oH KacaeTcst OCYIIECTBICHUS 3alUThl IPaB U 3aKOHHBIX WHTEPECOB HECOBEPLICH-
HOJIETHHX. DTO OTPa3MJIOCh B paTH(UKANK BaXKHBIX MEXIYHApPOIHBIX coriameHnii — KoHBeHInH o mpa-
Bax pedenka (Pesomonus 44/25 I'enepansHoii Accam6Oiien OOH ot 20.11.1989 r.), Konenuuu o 3anperie-
HUM U HEMEJJICHHBIX Mepax M0 UCKOPEHEHUIO HauxyJmux Gopm aerckoro tpyaa (Hexnapauus 87-i ceccun
I'enepanbHoii KOH(pepeHITE MexayHapoaHo! opranm3anuu Tpyna B XKenese 17 umrons 1999 r.), Munu-
MaJbHBIX CTaHJIApTHHIX mpaBun OOH, kacarommxcs OTIpaBIIEHUS MPABOCYANS B OTHOLIEHHH HECOBEPIICH-
HoJneTHUX, nin «llexunckux npasum» (Pesomonus 40/33 'enepansHoit Accambiien OOH 10 nexabps 1985
r.), PykoBomsumx npunnunos OOH ans mpenynpeskaeHusi NPecTyHOCTH CPEAN HECOBEPIIEHHOJIETHHX,
npuHATHIX (Pe3omrorus 45/112 INerepansaoii Accam6iien OOH ot 14 mexabpst 1990 r.). [IpuzHanue opuc-
TUKIUN Ha Tepputopun Kazaxcrana TaHHBIX COTJIAIICHUH MOBJIEKIIO 0053aTENbCTBA TOCYIapCTBA HE TOJIBKO
[0 ONTHMHU3AIMK 0OecreueHHs paB U CBOOO ] HECOBEPIICHHOJIETHUX U OXpaHe JAETCTBAa M MOJIOJEXKHU, HO H
HAJIOXXHJIO OTpefieNieHHbIe TPeOOBaHNSI B OTHOIICHWH OCYIIECTBICHHUS MPABOCYIUS C YIaCTHEM JIUI[ B BO3-
pacte ot 14 o 18 et [1].

B pamxkax BBINONHEHHS B3ATHIX 00s3aTEIbCTBA B OTHOLICHUH Pa3BUTHS B LIEJIOM CIY>KObI IPaBOCY U,
B TOM YHCJI€ KaK COCTaBHOM YacTW Pa3BUTHs HAMOHaAIbHOro pa3Buts B 2007 roxy Havanoch MO3TAIHOE
BHEJ[pEHUE CIEIHATU3NPOBAHHBIX Cy0B. IlepBrie Takme cybl ObUTH CO37aHBl HA OCHOBaHWHM YKasa [Ipesu-
nenrta B Actane U Anmatsl. Co3iaHue 3THX CyIOB OBbUIO HAIIPaBICHO HA ONTHMHU3ALMIO IPUHATHS CyIeOHBIX
peLICHUH Mo JiesiaM ¢ y4yacTueM Jull, He gocturmux 18 mer. Ilpenmonaranock, yTo Tak BO3MOXHO Ooiiee
3 pexTHBHOE U 00BEKTHBHOE U3YUCHHE BCEX OOCTOATENHCTB, C YIETOM OCOOCHHOCTEH BO3PAaCTHOTO W TICH-
XOJIOTUYECKOTO Pa3BUTHS, OCOOCHHOCTEH COIMANBLHOM aganTaliy U YCIOBHM MPOKUBAHUSI KOHKPETHBIX JIe-
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Tel U MOJIPOCTKOB, a TAKXKE YUEeT HHBIX OCOOSHHOCTEH Tpoliecca opraHu3alii CyJa U PacCMOTPEHUS el ¢
UX y4aCTHEM.

JanbHeliniee pa3BUTHE CUCTEMBI CIIELUATN3UPOBAHHBIX IOBEHANBHBIX CYZ0B OTPAa3WIOCh B YBEIIMUCHUH
WX KOJIMYECTBa, IEPBOHAYAIBHO JI0 KOJMYECTBA CYIIeCTBYIOMMX obnactel [2]. B HacTosmiee BpeMs, OMH-
MO JBYX HEPBBIX 00pa30BaHHBIX CYIOB, IEHCTBYIOT 10 OJTHOMY MEXPAaHOHHOMY CyAy B KaKJIOM OOJIaCTHOM
LIEHTpE, a B Tpex obmacTsax (Anmatuackoi, Kaparananuckoit n Bocrouno-Kazaxcranckoit) — asa. Kpome
TOrO, ¢ ceHTAOps 2018 r., Taxke B paMKaxX MIJIOTHOT'O MPOEKTa, B OTIEIBHBIX PETHOHAX PECITYOIUKH HaYaIH
(hyHKIIMOHUPOBATh CEMEWHbIE CYIbl, CO3/TaHHBIC C IIETHI0 PACCMOTPEHMUS /1T, CBI3aHHBIX C YPEeTyJINPOBaHH-
eM OpagHO-CeMEHWHBIX OTHOMICHUH.

K cnoBy, nporuecchl, KOTOpble MPOUCXOAAT B 00JIACTH TpaHc(opMaluy I0BEHaIbHOH rocTulnu B Pec-
myonuke KazaxcraH, He YHUKAJIBHBI ¥ XapaKTEPHBI JIJIs peruoHa B menoM. O0pamiasich K HCTOPUH FOBEHAIb-
Ho#t rocturuu B CCCP, MOXXHO OTMETHTbH, UTO TOJUTHKA TOCYAApCTBA B 3TOW 00JACTH MPOIIa pa3IuIHbIC
9Talbl ¥ MEPUOAMYECKH MEHsSUIa KypC CBOETO Pa3BHTHS: OT T'yMaHHW3allMU MEPBBIX MOCIEPEBOIIOMUOHHBIX
TOJIOB C BO3MOXKHOCTBIO 3aMEHBI yTOJIOBHOT'O HAKa3aHUs MEIUKO-TIEAarOrHYeCKUMH MEpaMu 10 CHUXKEHUS
BO3pacTa yroJIOBHON OTBETCTBEHHOCTH A0 12 JIeT W BO3BpAIlleHUs KapaTeIbHBIX TCHACHIHNHA ¢ (DOPMHpPOBA-
HHEeM ToTajuTapHoro pexkuma B 20-40-x rr. mporwroro Beka [3; 23]. OTka3 0T penpecCHBHOTO MOAX0/a Ha-
qancs ¢ pegopmamu 60-x rr. XX Beka, KOrJa ObUT YCTaHOBIICH BO3PACT yroJOBHOW OTBETCTBEHHOCTH 14 u
16 ner, BBelleH 3alpeT Ha MPUMEHEHUE OTICIbHBIX BUIOB HaKa3aHW W 3aKperlieHa Mpoleypa yJyacTHs Ie-
Jarora B cymomnpousBoacTse. Omxaako uMmeHHO ¢ pacmagoM CCCP u HagamoMm KapAHHAIBEHOTO pedopMupo-
BaHUsI IPABOBOI CHCTEMBI IOCTCOBETCKUE TOCYAapCTBA HAYAIN BCEPhE3 OTHOCUTHCS M IOBEHAIBHOM IOCTHU-
MU KaK CaMOCTOSITEIbHOMY 3BEHY CyAeOHOW CHCTEMbI, OBUIM MPHHATH MEXIYHAPOHbIE CTAHIAPTHI U Ha
WX OCHOBaHWHW MPWHUMAIINCH HAIIMOHAIBHBIE 3aKOHBI, C TIOCIEIYIOIIAM CO3IaHHEM COOTBETCTBYIOIINX WH-
ctutyToB. HO B 00ImIecTBe mepexon K I0BeHaJHOW IOCTHLIMK HeonHO3HauHO. B Kazaxcrane, kak u B cocen-
HUX TOCYJapCTBax, HAOIIOMAIOTCSA BHICTYIUICHUS OTACIBHBIX aKTHUBUCTOB MPOTHB FOBEHAIBHOW MOIUTHKU
rocyapcTBa.

Takoe conpoTHBIIEHHE OOBIYHO OOBSACHSIETCS HaBSI3bIBAHUEM Uy KIBIX 3alaHbIX [IEHHOCTEH, HeloIy C-
TUMOCTBIO BMEIATEIbCTBA CO CTOPOHBI FOCYJapCTBa B MPOLIECC BOCIIUTAHHUS B CEMbE, HAPYILIEHUEM TpaJau-
LIMOHHOTO yKJiana obmiectBa [4], 4To, ckopee Bcero, SBISETCS Pe3yJIbTaTOM HEJIO0CTATOYHOTO IMOHUMAHUS
CYHIHOCTH ¥ 3 PEKTHBHOCTU FOBCHAIBHOW IOCTHIIMH BBH]Y BO3MOKHOUM HEHMH()OPMHUPOBAHHOCTH HACEIICHUSI.
Tak, eciu 00paTUThCS K cTaTUCTHKE 3a 6 MecsieB 2019 T., M0 CpaBHEHUIO ¢ aHAJIOTHYHBIM Tiepuoom 2018
r., nmpuBegeHHoi OtaenoM aHanu3a v mianupoBanus Bepxosnoro Cyaa PK, MoxHO 3ameTuTh, 4TO HabIMIO-
JaeTcs POCT KOJMYECTBA MOCTYIIMBIINX JIe] U 3asBlieHuH, HanpuMep, B Karon-Kaparaiickom paiionHoM cyne
Ha 6 gen, wim Ha 5,7 %; B TapbaraTtaiickoMm paiioHHOM cyje Ha 8 jgen, win Ha 5,7 %; B AbalickoM pailoHHOM
cyne Ha 5 jen, win Ha 6,2 % (crpaBKa COCTaBJICHA HA OCHOBE CTaTUCTHUeCKUX naHHbIX 0a3p1 AUAC CO PK
«Teperix» 0 pacCCMOTPEHNH TPAKIAHCKUX HE).

3D.b. AGnaeBa B CBOEM HCCIICIOBAHUU MTPUBOJIUT TAKIKE apIyMEHTHI B MOJIb3Y TIOJIOXKUTEIHHOM TpaKTH-
KM pabOThl CEMEHHBIX IEHTPOB M MEAMATOPOB B MECTHBIX CyJax ¥ pabOThl MIJIOTHBIX CEMEHHBIX cynoB. OHa
OTMEUaeT, YTO IO JaHHBIM cyaed [laBmomapckoro o0nacTHOro CyJa, BOBJIEUCHHBIX B pabOTy CeMEHWHBIX
CyloB, ¢ okTsi0pst 2018 T. B paMKax MHUJIOTHOTO MPOEKTa CyAbsSM, TeAaroraM, IMCUXoIoraM, KOH(QIUKTOIO-
raM, MeauaTopam MU COIHaIbHBIM PabOTHUKAM YAalIOCh COXPAaHUTh Ka)IyI0 LIECTYIO pachalarollyrocs ce-
MbI0, i 575 OpakoB u3 3 500. 1o agMUHHCTPAaTUBHBIM J1€J1aM, CBSI3aHHBIM C OBITOBBIM HACHIIUEM B CEMBE,
yIanoch moMuputh 1 179 cynpyxeckux map» [5; 146].

TakuM 00pa3oM, MbI BHJIUM HE TOJIBKO IMOJOXHTEIBHYIO JUHAMUKY B YBEJIMYCHUHM KOJIHYECTBA JIEII,
paccMaTpUBaeMbIX CIICIHAIM3UPOBAHHBIME CyJaMH, HO U TOKa3aTedn 3PQPEKTHBHOCTH YKPEIUICHHUS FOBE-
HaJILHOW IOCTULMH, BBIPa3UBLICHCS B COKPAIIEHUH CITy4aeB pacraia ceMeld 1 ObITOBOTO HACHIIHSL.

Memoodwsl u mamepuansl uccied08anus

Byner cnpaBeiuBO OTMETUTH, UTO B TEOPUM BCE €IIE BEIYTCSA CHOPHI O COACPKAHUM CHUCTEMBI FOBE-
HaJILHOM IOCTUIIHU.

BriepBbie TEpMUH «IOBEHAJBHBIN» (OT JATHHCKOTO «jJUVENIS» — MOJIOIOM, FOHBIH) B OTHOIIEHHH TOTO,
9TO cefyac B IOPUCIPYIACHITNH MIPUHATO HA3BIBATh «IOBEHAJIHHOH FOCTHIHECH) OBLI BIIEPBHIC MCIIOIH30BaH B
1985 1. B MunumanbHbIX cTanaapTHeIX mpaBuiax OOH, kacaromuxcst OTnpaBieHus: MPaBoOCy U B OTHOIIE-
HUU HecoBepiieHHoIeTHUX («llexmHckux mpaBunaxy»). C.H. AmareHko mojaraeT, 94To «rOBEHAIbHas FOCTH-
MsT — 3TO CIelUalbHas CUCTEMAa B3aUMOJIEHCTBYIOIIMX WHCTUTYTOB, 3aHUMAIOIIUXCS 3allIUTONW TIpaB U UH-
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TEPECOB HECOBEPIIICHHOJIETHHUX, MPO(HUIAKTHKONW AETCKOM OeCTpH30pHOCTH, OE3HAI30PHOCTH U MPaBOHAPY-
[ICHUI HECOBEepIIeHHOIETHHXY [6; 12].

B.A. XernucOaeB ompenensier ee Kak «IpOQIIAKTUKY MPABOHAPYIICHUH M MPECTYIUICHUH HECOBEp-
[IEHHOJICTHUX;, CTATUCTUKY W TUHAMHKY MPECTYMHOCTH HECOBEPIICHHOJETHUX;, MPUYHHBI M YCIOBUS, CIO-
COOCTBYIOIIIE COBEPIICHUIO MPECTYIUICHUIT HECOBEPIIEHHOJIETHUMHU; MEphl OOPHOBI C TPECTYITHOCTHIO HE-
COBEpIICHHOJIETHUX; CTATyC M JEATEIILHOCTh MPAaBOOXPAHHUTEILHBIX OPTaHOB B OOpHOE C MPECTYHHOCTHIO
HecoBepLIeHHONIETHUX» [7; 3].

D.b. AGmaeBa monaraer, 4To «IIpOM CHUCTEMbI IOBEHAIbHOW FOCTHIIMU JOJKHBI BBICTYIIATh IOBEHAh-
HBIE CyJIbl, HA KOTOPBIX 3HXKIYTCS BCE MEPOTIPUSATHS, HAPABIICHHBIC HA PEaTU3alMI0 TOCYAapCTBEHHOM T10-
JUTUKU B cdepe 3aluThl mpas, cBOOOJ U 3aKOHHBIX MHTepecoB aereil. KOBeHanbHbIE CyAbl 001ataloT mo-
TEHIMAJIOM B cpepe 3aluThl paB, CBOOO U 3aKOHHBIX HHTEPECOB HECOBEPIICHHONIETHUX, CyieOHas BIaCcTh
OXBaTBIBAET BCE JIeJIa U CIIOPHI, a IeATEIbHOCTh HOCUTEJIEH STOW BIACTH, B OTIMYNE OT WHBIX OPTaHOB, SBIA-
eTCsl HermoxoT4eTHOWY [5; 143].

A.A. EckeHIMPOB YTBEPXKIACT, YTO «KOHIICTIINS Ka3aXCTAHCKOUW I0BEHAIBHOM IOCTUIINH JIOJDKHA CTPO-
WTHCS Ha TOHUMaHUH TaKUX OCHOBHBIX B3TJIS/I0B, KaK:

— MaJIOJISTHHE W HECOBEPIICHHOJIETHHE KaK OOBEKT MPaBOBOM AEATEIHHOCTH CHCTEMBI IOBEHAIHLHOU

FOCTHUIIUH;

— FOBCHAJIbHAS FOCTHUIIMS KaK 4acTh 0OIIETro MOHITHS IOCTUIMH U KaK ee crieluduyeckas cucremMa;

— FOBCHANIBHBIN CYJ KaK [IEHTPaJIbHOE 3BEHO FOBEHAILHOW IOCTUIIMH U KOOPAMHUPYIOIIUH OpraH;

— crieruuyeckre MPUHIUIIBI IeSITeTbHOCTH CHCTEMbI FOBEeHATLHON FOCTUIIVH;

— KOHCOJIMIAIMsI Cy1eOHO# BIAaCTH, TPaXKIAHCKOTO OOIIECTBA U CHCTEMbl IOBCHAIBHOM rOCTHIMIY [8;

126].

C.®. BpI4koBa BBICTYIAET 3a TO, YTOOBI 3aKOHOIATEIHCTBO HCXOIUIIO U3 TOTO, YTO «1) HECOBEPIIICHHO-
JIETHUH, TPEJCTAIONINK Iepe] CyJ0M, IPU3HACTCS HE MPaBOHAPYIIUTENIEM, a 0COOBIM CyOBEKTOM; 2) HE00-
XOJIUM Y4YeT KaK WHAUBHIYaJbHBIX OCOOCHHOCTEH peOeHKa, TaKk U pEerrHoHa ero MpoXHBaHUs; 3) TpedyeTrcs
(hyHKIIMOHUPOBAHHUE, HAPSAY C CyJIaMH, CIIyK0 1O MpodHIaKTHKE MTPaBOHAPYIICHUH HECOBEPIICHHOJIETHHX;
4) Hapsay ¢ MEpaMH MPaBOBOTO BO3JCHCTBUSA, TOJKHBI OBITH aKTUBHO 33/IeHCTBOBAHBI IPOTPaAMMBI, TIpeciie-
JYIOLIHE TIeTH COLMALHON KOPPEKIIUH HECOBEPIICHHOIETHHIX, OCYICCTBIISIEMbIE CIIEIIUANBHBIMU CITYKOaMu
COIMATTBHBIX PAOOTHUKOB MpH cyaax» [9].

PaccmoTrpenne pebeHKa Kak «CIEeNUalbHOTO CyOBEKTa MpaBa, a He 00beKTa MPUMEHEHHs] K HEMY Mep
BO3JICHCTBHS» SBJSIETCS] KIFOUEBBIM B yCIIEXE PeaM3alyy MOJUTHKU B 00JIACTH IOBEHAJIBHOW IOCTHIIUM JIJIS
I'.K. CyneiimenoBoii [10]. OHa BUANUT B TAKOM MOJXOJIE pEaTU3aUI0 OOIIETIPABOBOM TEOPHUH MPaB PEeOCHKA.
OpHaKo OHa OTMEYaeT HAJIMYKE CYIIECTBEHHBIX MPOOJIEM B OCYIIECTBICHUU TaKOW KOHIEIIIMH HA MPAKTHKE
B HACTOSIII[Ee BPEMsi — B MEPBYIO OYepellb, OTCYTCTBHE OPTraHU3allMOHHOTO M KaJpOBOTO OOecrieueHHs, a
TaKKe FOBEHAJIBbHON FOCTHIIMH U FOBEHAJIBbHBIX TexHOMOrHI» [10].

C KpUTHKOH CYIIECTBYIOIETO MOJIOKEHUS FOBEHATbHOW FOCTUIIMU B TIOCTCOBETCKHUX CTpaHaX BBICTYIIa-
et u b.X. ToneybekoBa, monarasi, 9T0 «IPOBOAMMEIE TTOCTCOBETCKMMHU CTpaHaMH pedOpMBbI HE OTPaxaroT
HUYETO CYMECTBEHHOTO, a JIWIIb ele Pa3 MOATBEPKAAIOT MPUBEPKEHHOCTh K TPAIUIIMOHHOMY COBETCKOMY
MOHUMAHUIO CYIIECTBA IOBEHATLHON ocTurum» [11; 46].

AHanu3 HayYHOW JIUTEPaTyphl MO3BOJISET MPOCICIUTh TCHCHIINIO B OTpeelieHHH I0BEHAIBHOM I0CTH-
UM KaK CIIOYKHOTO MOHSTHSI, BKIIFOYAIOIIETO CUCTEMY HOPM M MHCTUTYTOB, a TaKXKe KOMILJIEKCa MEpOTIpHs-
THUH, BKJIFOUYAs PEBEHTHUBHBIC MEPHI U PEAKIMIO HA COBEPILICHHE NPECTYIICHHH.

B xoze HacTosmiero ucciaenoBaHus ObLI MCIONB30BaH, B MEPBYIO Ouepeab, HICTOPUUECKUI METO, KO-
TOPBIA TIO3BOJIHII PETPOCTIEKTHBHO OIEHHUTH U MIPOCIEIUTh Pa3IMyHbIe 3Tanbl (POPMUPOBAHKS HOPMATHBHO-
paBoBoOil 0a3bl B paccmarpuBaeMoi chepe. Takke ObLT NPUMEHEH aHATUTHYECKUN METOJ], TIO3BOJIMBIINN
BBISIBUTH OTJICJbHBIC 3JIEMEHTHI IOBEHAJIbHON FOCTHIIMHU, YTOOBI MICHTHU(UIMPOBATh WX 3aKOHOJATEIEHYIO
OCHOBY U OIICHHUTH MEPCIIEKTHBHI JAIbHEHIIET0 pa3BUTHA. Vconp30BaHne cpaBHUTEIHHO-TIPABOBOTO METO-
Jla TO3BOJIMJIO BBISIBUTH NPOOENBI B JICHCTBYIOIEM IMPOIECCYyaTbHOM 3aKOHOJATEIBCTBE, PETYIUPYIONEM
paccMoTpeHue Jell B ClielHaIn3uPOBAaHHBIX IOBEHATBHBIX U CeMEeHHBIX cynax Pecrybonuku Kazaxcras.

Peszynomamut u 06cyscoenue

[TosBIeHNE M pa3BUTHE IOBECHAIBHBIX CyI0B B PecryOnmke Ka3zaxcran craigo ogHNM M3 HaIlpaBICHHM
Pa3BUTHS CIICIUATU3ANNUN CYIOB B CyJAeOHON CHCTEMBI B IIEJIOM. AHAU3UPYS HBIHEITHUHA CTaTyC IOBEHAb-
HBIX CYJIOB, MO’)KHO OTMETHTb, YTO OHU: a) SBIISIOTCS OJTHUM M3 3BEHBEB EAMHOMN CyJcOHO CUCTEMBI; 0) Tipa-
BOCYJIME B HUX OCYIIECTBISETCS B COOTBETCTBHH C YCTaHOBJCHHBIMH (DOpMaMHU CYIONPOW3BOICTBA; B)
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obecrniedueHa BO3MOXXHOCTh IEPECMOTpPa UX PEUICHHH B CyJaX BBICIICH MHCTAHINH; T) UX OPraHU3alHOHHO-
[IPaBOBOE ITOCTPOCHUE U MOPSAIOK OTIPABICHUS MPaBOCYIHsI 00€CIeUnBAIOT 3allUTy IpaB U CBOOOJ Yeso-
BEKa M Ipa)kJIaHWHA, PAaBEHCTBO BCEX IMEPEJ 3aKOHOM M CYAOM. DTO OoTBeuaeT TpeboBaHusiM KoHcTUTyIMU
Pecnry0nmkm Kazaxcran k crienmanu3upoBaHHbIM cyqaMm [12]. OnHako, Ha HaII B3TIISA, B HACTOSIIEE BPEMs
3TO COOTBETCTBHUE HE SABJIACTCA MOJHBIM. B KOHCTUTYLIMM MMEIOTCSI MONOXKEHUS, COIVIACHO KOTOPBIM MECTO
CHETMaIN3UPOBAHHBIX CY/I0OB B CyACOHOW CHUCTEME M MX MOACYAHOCTH JOJDKHBI OBITH OINpeneleHbl KOHCTH-
TYIIMOHHBIM 3aKOHOM [12]. JInst TOro, 4TOOBI 3a IOBEHAJIBHBIMHU CyIaMU OKOHYATENILHO ObLI 3aKpPEIUICH CTa-
TyC CIEIUATN3NPOBAHHBIX CYIOB, IIPEICTABISETCS HEOOXOIUMBIM BOCIIOIHEHHE ITUX MPOOEIOB B KOHCTH-
TYIIMOHHOM 3aKOHOZATeNbCcTBE. TeM Oosiee 4TO ¢ HeAaBHETO BpeMeHU B KasaxcTaHe CymiecTByeT eIie ogHa
¢dopma cyoB, KOTOpasi, IO CYTH, pa3BUBAET KOHIEMIUIO IOBEHAILHON IOCTHIINH, PACIIUPSS H TOTOIHSIS €e.
Brimie MBI yke ynoMUHaINW MUIOTHBIA MpOoeKT «CeMelHBIH Cyn», BHEIPSEMBI B OTAEIBHBIX PErHOHAX
ctpanbl. [Ipoext 0T HampaBieH Ha monaepxkanne Konnenmmu «llpuMupenne 1o cyna, B cyne u mociey,
BeIIBUHYTOH BepxoBHbiM Cynom PecnyOmuku Kazaxcran [13]. Lensto [IpoekTa Obuto «obecnieueHue aApy-
JKECTBEHHOTO OTHOIIICHUS K peOCHKY MPaBOCYAUS M 3alUTa MpaB ceMbm». [l 3TOTO B IEATEIBHOCTD IOBE-
HaJBHBIX CYIOB NMPUBJIEKAINCH MEIHATOPHI, O0NaJarolye CIeHaIbHBIMA TI03HAHUSMH, C HENbI0 TPeoT-
BpAITICHUS U pa3perieHus] CEMEHHBIX KOHMIMKTOB. BaxKHOM COCTABISIIONICH pa3BUTHS I0BEHATLHOM FOCTHUITIH
MPEICTaBIAETCS YCUIICHHE MTOATOTOBKY B 3TOM 00J1acTH, KaK Ha ypOBHE MPOPECCHOHAILHOTO 00yUYeHNUs, TaK
Y TIEPETOATOTOBKH, U MOBBIMICHHS KBaTu(pUKaIu. [Ipyu 3TOM MOBBIIIEHHE TPAaMOTHOCTH B JAHHOM BOIPOCE
HE JIOJDKHO OTPaHWYMBATHCA IOPUINYECKUMHU CIENHATbHOCTIMHE. MneanpHON, KOHEYHO, BUIUTCS CUTYyalus,
KOTJa CyIbH O0JaJaloT AOCTATOYHON KOMIIETEHLMEH AJS PacCMOTpEHHs MOAOOHOTO poja AeN CaMoCTOos-
TenbHO. OIHAKO peannu cyeOHON MPaKTHUKU TAKOBBI, YTO 3a4aCTYH) HEOOXOAMMO HCIOIh30BAHHE TTOMOIIU
cnenranicToB. [loaToMy HEOOXOMMMO YAENSATh COOTBETCTBYIOIIEE BHUMAHNE H IIPH MOATOTOBKE JIHII IPY-
TUX CHEIHaIbHOCTEHN, HAIPUMEp, COIMAITBHBIX PA0OTHUKOB, TICHXOJIOTOB M TIEIaroroB, He UCKIII0Yas JOMO0JI-
HUTENBHYI0 TIOJITOTOBKY U TMOBBINICHUE KBATU(UKAIIUU CYJIeH, MPUBJIEKAEMBIX Ui paboThl B CEMEHHBIX U
FOBEHANBHBIX CyJaxX.

Eme omHMM Ba)KHBIM MOMEHTOM, Ha Hall B3IV, SIBIIETCS pa3pabOTKa MEXaHM3MOB MOHUTOPHHTA 3 (-
(dexTHBHOCTH pabOoTHI IOBEHATBHBIX U CeMEHHBIX cyaoB. Ceifuac Mbl OJHO3HAYHO TPAKTYEM C ITOJIOKUTEIb-
HOW TOYKH 3pEHHS CTATUCTHKY O KOJIMYECTBE COXPAaHEHHBIX OpakoB Mocie OOpalleHHsl B CEMEHHBIC CYIbI.
HecomHeHHO, CHIKEHHE KONIWYEeCTBa Pa3BOJOB B MPUHITUIE JODKHO PAacCMaTPHUBATHCSA KAk OlarompusTHas
TEHJICHIUSI B cdepe peaan3aluy MOJUTHKH MO YKPEIUICHHIO OpavyHO-CeMEWHBIX OTHoIeHwi. OnHako Ha
JAHHBI MOMEHT OTCYTCTBYET MH(OpMaIUs O JalbHEHIel cyib0e coxpaHeHHbIX OpakoB. Eciu yuects, 4yTo
3a4acTyIO JIOMAalllHee HACHIIME M alKOTOJIbHAS M MHBIE (OPMBI 3aBHCUMOCTH JIEKAT B OCHOBE IPHYWH pac-
TOpXKEeHHsA Opaka, TO BOSHHKAIOT 3aKOHOMEpHBIE BOMPOCkHl: «Hackombko OiaromoydHoi octaercsi cpena B
ceMbe TI0CJIe MPUMHUPUTENBHON mponenyprl? He yxoauT nu 9acTh npaBOHAPYLIEHWH, CBS3aHHBIX, MPEXKIE
BCEro, C MPUMEHEHHEM JIOMAITHETO HACHIIHS, B 00JIaCTh JaTeHTHBIX?» Co3/laHue MHCTUTYTOB IICHXOJIOTHYE-
CKOHM M MeIMaTHBHOI MOJICPKKH CeMel Mocie pacCMOTPEHHS JeNia B Cyie ¢ BO3MOXXHOCTBIO KypHUPOBaHHS
TaKUX ceMel Ha ONpEeAeJCHHBIH MEepHOJ] TMO3BOJIWIO Obl HE TOJBKO OTCIICKHBATH PEANbHBIC PE3YNBTATHI
MIPUMHPUTEIHLHON PabOThI, HO X MOTJIO CIIOCOOCTBOBAThH MPO(UIAKTUKE MOBTOPHBIX KPU3UCHBIX CUTYAIIUH.

Takum 00pazom, pa3BUTHE IOBEHAJIHHON FOCTHIIMM B IIUPOKOM CMBICIE HE JIOIDKHO OTPaHUYHUBATHCS
JEeSITETbHOCTBHIO B paMKaXxX pa3BUTHUS CyI0Nponu3BoAcTBa. Co CTOPOHBI TOCYAApCTBa OJIKHA OCYIIECTBIISATHCS
IUIAHOMEpHAsl M TOCJeIOBaTeNbHAs MOJUTHKA B 00JaCTH 3aIUTHI NPaB U 3aKOHHBIX HMHTEPECOB HECOBEP-
LIEHHOJIETHUX, CBOEBPEMEHHOE BBISIBICHHE U MPENOTBpAIlCHUE MTPABOHAPYIICHHUM, COBEPILICHHBIX UMH WU
COBEPIIECHHBIX (COBEPIIAEMBIX) B MX OTHOIICHUH, CHIDKEHWH (DaKTOPOB PHUCKA KPUMHUHAIU3ANWUA JCTCH H
MOJIPOCTKOB, B TOM YHMCIIE CHU)KEHHH CEMEHHO-OBITOBBIX KOH(QIUKTOB M HCKOPEHEHUH JJOMAIITHETO HACHIIHSL.

Peanuzanus Tako#l MoJMTUKK 3aTpyAHEHA 0€3 aKTUBHOM MOAJIEPKKUA CO CTOPOHBI HACEJICHUS, TaK Kak
3HAYUMBIM YCJIIOBHEM JUIsI IPUMHPEHHS SBISIETCS JOBEPHE CTOPOH K OpraHy, OCYMIECTBIAIONIEMY Meana-
uuto. [losTomMy emie oJHON Ba)KHOW YacTbIO Pa3BUTHUS IOBEHAILHOW IOCTUIIMU BHIUTCS MH(OPMHPOBAaHHUE
HaCEeJICHUS O €€ CYIIHOCTH, LEJISIX U 3a/a4ax NPOBOAMMBIX MpeoOpa3oBaHui. DTO MO3BOJIMT M30€XaTh pac-
MIPOCTPaHEHUs JIOXKHON MHQOpPMAIUK O MPOIETypaX, CBI3aHHBIX C PACCMOTPEHHEM JIeN C y4acTHEM Heco-
BEPIIEHHOJIETHUX, MepaxX MeJarornieckoro U HHOTo BO3IEHCTBH. B 1ienom, B o0miecTBe mpeobpazoBaHms B
00J1aCTH IOBEHAIBHOM TMOJIUTUKU TPUHATHI OJIATONPUATHO, TEM HE MEHEE MPEJCTaBISICTCS HEOOXOAMMBIM
MIPOJIOJKEHUE TPOCBETUTENBCKON paOOThI, KOTOPast MOKET MPOSIBIATHECSA B MPOBEACHUN KPYTIBIX CTOJIOB U
CEMHHAPOB, OCBEIEHUH ITPOOJIEM M BOBMOKHBIX METOJIOB X pemreHus B CMU.

B Hacrosimiee BpeMsi 4acTh CEMEHHBIX CIIOPOB MOACYIHBI CylnaM OOIIeH TpakIaHCKOW FOPUCIUKITUH,
4yacTh — IOBEHAJIBHBIM. PaccMOTpeHHe Bcex KaTeropuii CEMEMHBIX CIIOPOB B OAHOM CYJE Ta€T BO3MOKHOCTh
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pPa3peuinTh CIIOp B KOMINICKCC IMOATOTOBJIICHHBIMHA CYAbsIMU, O6J'Ia,Z[aIOH_IPIMI/I, IIOMHMO CICIHUAJIBHBIX ITIO3HA-
HHﬁ, OIIBITOM, ITO3BOJIAIOIIUM OIPEACIUTL CYyTh, IPUYNHBL KOH(i)JII/IKTa, IMyTU €ro paspe€uecHusd ¢ y4€ToM
NCHUXOJIOT'MYCCKUX U COLIUATIBHBIX TPUYNH €TI0 BOSHUKHOBCHHH.

Baxnouenue

[IpeoOpazoBanms, mpoBoguMeie B PecryOmmke Kazaxcran, u BEIOOp MOAETH IOBEHAIBHON IOCTHIIUH TT0-
3Boymn Pecy6nnke Kasaxcran cienaTs BakHbIE Iary B 00J1aCTH JabHEHNIIETO YKpEIUIeH!s TIpaB peOeHKa
Y 3aIIUTHl HHCTUTYTA CEMbU. Y JAUHBIH OIBIT B YACTH CO3/IaHUS CIIEIUAIN3UPOBAHHBIX IOBEHAJBHBIX CY/10B
MIO3BOJISIET BBIABUHYThH MpPENIOKEeHHEe 00 OpraHM3aliM CIEeLUAIN3UPOBAHHBIX CEMEHMHBIX CyIOB, AEATEINb-
HOCTH KOTOPBIX OyIeT HampaBiieHa Ha KOMIUIEKCHOE pelleHrne ceMeHoro crnopa. Co3gaHne CeMeMHbIX Cy-
J0B O00YCJIOBJIEHO KaK MPaKTHUECKH, TaK M TeopeTuueckd. C OTHOH CTOPOHBI, BO3MOXKEH YYeT CIeHU(PHUKH
paccMoTpeHus MOJOOHBIX Jell, pa3rpy3ka CyIoB OOILIeH MPaKTHKH, C IPYroi — OCYLIECTBIAETCS peaan3a-
LSl IPUHIMIA CTIELUAIM3allu 1IPaBa, MO3BOJISS pacCMaTpUBaTh KaTETOPHUHU eI, PEryIUpyEeMBIX cpasy He-
CKOJIbKUMH HOPMaTUBHBIMH akTamu (Hanpumep, Kogekcom o Opake (cymnpyskecTse) U cembe 1 [ paxkaaHcko-
MPOLIECCYaTbHBIM KOJEKCOM).

JanpHeliiee pa3BuTHE CIIEUAIM3UPOBAHHBIX CYJOB BUIUTCA B HEOOXOAMMOCTH 3akperuieHus B Kon-
cTuTyun B pasaene «CyIbl U MpaBOCyAne) MOJ0KEHUS 0 BO3MOKHOCTH CO3JaHMS U JESATeIFHOCTH CIelna-
JIM3UPOBaHHBIX CyNoB B PecnyOnmke Kazaxcran ¢ mocieayomuMy U3MEHEHUSIMHA U AOTIOJTHEHUSIMU B 3aKOH
PK «O cynebHoii cucreme u cratyce cyaei PecriyOnuku Kazaxcrany», a Taxke B YronoBHbIH u ['paknan-
CKHUH TpoIieccyalibHbIe KogeKchl, Koeke 00 aAMUHUCTPAaTUBHBIX MPABOHAPYIICHHUSX, C LEIHIO BOCITOTHEHUS
Mpo0esIoB M NMPUBEACHUS B COOTBETCTBHE C NMPHUHATHIMH HOPMATUBHBIMHU aKTaMH, PEryIMPYIOIIUMHU JAes-
TEJILHOCTH IOBEHAJIBHBIX U CEMEHHBIX Cyn0B. [laHHbBIC N3MEHEHUS AOJDKHBI 3a)MKCHPOBATh TIOABEJOMCTBEH-
HOCTb JIeJ1 M YETKO PaclpelleInTh KOMIIETCHIIMU MEXIy Pa3IUUHBIMU CyIaMH.

3akon PK «O cynebHoii cucteMe u ctaryce cynei PecrryOnmkn Kazaxcrany q0KeH TaKKe ONPEAeIaTh
TpeOOBaHMS, MPEIbSIBISIEMble K CYAbSIM IOBCHANBHBIX M CEMEHHBIX cynoB. [JoMHMO COOTBETCTBUS OOIIUM
KPUTEPHSM, IIPEABSIBIAEMBIM K CYIbsIM, CyIIbH CIIELUAIU3UPOBAHHBIX CYIOB IOJDKHBI 001aJaTh 3HAHUSMH B
00JacTH OCHOB BO3PACTHOM IICHUXOJIOTMH M MEIUAIN{, KOTOpas AOJDKHA OCYIIECTBISATHCS B paMKax JOMOJI-
HUTEJIHHOM MOJrOTOBKHM HMJIM MOBBIIICHHS KBATH(DUKALIH.

B 3axitoueHne XoTenoch Obl elle pa3 MoI4epKHYTh, UTO JESITENbHOCTh MO Pa3BUTHIO IOBEHAIBHOIO 3a-
KoHosaTenbcTBa PecyOnmkn Kazaxcran mommkHa paccMaTpuBaThCs HE KaK aBTOHOMHAS WITH Y3KOCTICITHAH-
3UPOBaHHAs, a KaK YacTh OOIIEH MOJUTUKY M0 YKPEIUICHHIO U Pa3BUTHIO 00IecTBa B LesnoM. [loaTomy, Ha
HAaIll B3TJIs, pu (OPMHUPOBAHUU KOHLEMLMHU Pa3BUTHUS MIPABOBON IMOJIMTHKH BAKHO YYUTHIBATH HEOOXOIH-
MOCTb B3aUMOJCHCTBUS CyIeOHBIX OPTaHOB C OpraHaMU HUCIOJHUTEIBHOH BIACTH U IPAXIAHCKUM 00I1ecT-
BoM. HeoOxoaumMBl MEPOTIPUATHS 110 YCHIICHHIO TTOJTOTOBKH KaJPOB IS CHEIHATU3NPOBAHHBIX CEMEHHBIX
CYJIOB U CIELMAIUCTOB, OKA3bIBAIOLINX UM COJEHCTBUE (MEAMATOPHI, IICUXOJIOTH, COIMAIbHBIE PAOOTHHKH U
T.J.), @ TAK)X€ BBIBEJICHUE BOIPOCOB B 00JACTH IOBEHAIBHOW HOJMUTHKH B I0JIE€ LIMPOKOTO OOIIECTBEHHOT'O
00CyXKICHHUS.
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H.K. Ocnanosa, C.I1. Mopo3

KameneTke TommMaranaap MeH oTéachl icrepi 00ibIHIIA COT TOPeEJIITiH
sKy3ere acbIpyabl perreidTin Kazakcran Pecny0ankacblHbIH 3aHHAMACHI

Makanaga KoMeneTKke TOJNMaraHOapAblH icTepi OOWBIHINA COT TOPENIriH iCKe achlpy CalachIHAaFbl
3aHHAMaHBIH JaMy TapHXbl MEH Kasipri Kes3jeri >karmaiibl KapainraH. Byl Mocere MaMaHAQHIBIPBUIFaH
IOBEHAIIBI COTTap MEH OTOACBUIBIK COTTAapIIbIH IIJIOTTHIK JkoOalap peTiHIeri KYMBICHIH Talaay aschIHIa
3epTTengi. 3epTTeydiH HOPMATHUBTIK HETI3IH MapiaMeHT paTH(UKAIMsUIaraH XalblKapalblK KeJliciMep,
coHnaii-ak Kazakcran PecryGnukacsiHbiH KOHCTUTYIHSCHI JKoHE KaTBHICYIIBUIAPHI KOMEIETKE TOJIMaraHaap
00BN TaOBLIATHIH icTep OOMBIHIIA COT TOPEINIriH PETTCHTIH ©3re e 3aHaap MEH 3aHFa TOYeNi aKTijep
Kypazabl. COHBIMEH KaTap, aBTOp COTTap KbI3METiHIH HOTIIKesepi OOWBIHINA CTATUCTHKAJBIK MAJIIMETTEpre
Tajjay XXYpri3ai, coHIali-aK I0BEHAJABl COTTAP/bIH JAAaMYbIHIAFbl JKalIbl OarbITKa, OJNAP/ABIH JKYMBICHIHBIH
carachblHa JKOHE KOFaMJIarbl FOBCHAJJIBI QIUICTTUTIKKE KO3KAapacThl KAJIBIITACTBIPYFa KAaThICTHI AlllbIK aKmapar
Ke3epiHgeri (OyKapaiblK akmapaT Kypaiaapbl, COT OpraHAapbIHBIH PECMH CAaWTTaphl) JEPEKTEpi 3epTTEi.
Anpiaral HoTvokenep Kazakcran PecrryOnmukachIHIarsl OCHI calajarbl 3aHHaMaHBbI JKeTUIIIpY MPOIeciH Kaifta
KapacTeIpyFa »oHE KOJJIAHBICTAaFbl 3aHHAMara e3repicTep eHri3y OOWBIHINA YCBIHBICTapIbl, COHJAAM-aK
ABTOP/IBIH MIKipiHIIE, KYKBIKTBIK JaMY/IbIH JKaJIIbl TY)KbIPEIMAAMAChIH KAJIBIITACTBIPY Ke3iH/Ie KOpiHiC TaOybl
THiC epexernepi TY)KbIpbIMAayFa MyMKiH/IK Oepi.

Kinm cesdep: 3aHHaMa, OBEHAIABI OMIJET, IOBEHAJABI COTTAp, MaMaHAAHIBIPBUIFAH COTTAp, OTOACBUIBIK
COTTap, COTTAP/AbIH MaMaH/IaHYBL.

D.K. Ospanova, S.P.Moroz

Legislation of the Republic of Kazakhstan regulating the administration
of juvenile and family justice

This article examines the history of development and the current state of legislation in the field of administra-
tion of justice in cases involving persons under the age of majority. This issue has been studied in the context
of analyzing the work of specialized juvenile courts and family courts as pilot projects. The normative basis
of the study was made up of international agreements ratified by the Parliament, as well as the Constitution of
the Republic of Kazakhstan and other laws and by-laws regulating justice in cases involving minors. In addi-
tion, the author analyzed statistical data on the results of the courts' activities, and also studied the data avail-
able in open sources (mass media, official websites of judicial authorities) concerning the general direction in
the development of juvenile courts, the quality of their work and the formation of attitudes towards juvenile
justice in society. Theoretical issues concerning the concept and content of the juvenile justice system and
possible vectors of its development, the concept of the subjectivity of the child in procedural law were also
considered. The results obtained made it possible to rethink the process of improving legislation in the Re-
public of Kazakhstan in this area and formulate proposals for amendments to the current legislation, as well
as formulate provisions that, according to the author, should be reflected in the formation of a general concept
of legal development.

Keywords: legislation, juvenile justice, juvenile courts, specialized courts, family courts, specialization of
courts.

28 BecTHuk KaparaHamHckoro yHuBepcuTeTa



3akoHoaaTenbLCcTBO PeCI'IyGJ'IVIKVI KasaxcTtaH, perynupytouiee ocyllecTsiieHme npasocygus ...

References

1 Ukaz Prezidenta Respubliki Kazakhstan «O Kontseptsii pravovoi politiki Respubliki Kazakhstan na period s 2010 do 2020
goda» ot 24.08.2009 goda Ne 858 [Decree of the President of the Republic of Kazakhstan “On the Concept of legal policy of the Re-
public of Kazakhstan for the period from 2010 to 2020” dated 24.08.2009 No. 858]. adilet.zan.kz. Retrieved from
https://adilet.zan.kz/rus/docs/U090000858 [in Russian].

2 Ukaz Prezidenta Respubliki Kazakhstan «Ob obrazovanii spetsializirovannykh mezhraionnykh sudov po delam
nesovershennoletnikh i vnesenii izmenenii v nekotorye ukazy Prezidenta Respubliki Kazakhstan» ot fevralia 2012 goda N 266 858
[Decree of the President of the Republic of Kazakhstan “On the formation of specialized inter-district juvenile courts and amend-
ments to some decrees of the President of the Republic of Kazakhstan” dated February 2012 No. 266 858]. adilet.zan.kz. Retrieved
from https://adilet.zan.kz/rus/docs/U1200000266 [in Russian].

3 Atamanov R.R. (2019). Istoriia razvitiia otechestvennoi yuvenalnoi yustitsii [The history of the development of domestic ju-
venile justice]. Voprosy rossiiskoi yustitsii — Issues of Russian justice, 4, 572. injust-journal.ru. Retrieved from https://injust-
journal.ru/?page_id=1016 [in Russian].

4 Yuvenalnoe spasenie. Pochemu Kazakhstanu neobkhodimo razvivat yuvenalnuiu yustitsiiu [Juvenile rescue. Why does Ka-
zakhstan need to develop juvenile justice]. Retrieved from https://inva.kz/2020/12/07/juvenalnoe-spasenie-pochemu-kazahstanu-
neobhodimo-razvivat-juvenalnuju-justiciju [in Russian].

5 Ablaeva, E.B. (2020). Yuvenalnye sudy Respubliki Kazakhstan: istoriia, realii i perspektivy [Juvenile courts of the Republic

of Kazakhstan: history, realities and prospects]. Lexrussica, 73(10), 137-149. DOI: 10.17803/1729-5920.2020.167.10.137-149 [in
Russian].

6 Apatenko, S.N. (2006). Yuvenalnaia yustitsiia v sisteme gosudarstvennoi molodezhnoi politiki [Juvenile justice in the system
of state youth policy]. Materialy kruglogo stola Gosudarstvennoi dumy FS RF «Stanovlenie yuvenalnoi yustitsii v Rossii: opyt,
problemy i perspektivy», 20 marta 2006 goda — Materials of the round table of the State Duma of the Federal Assembly of the Rus-
sian Federation “The formation of juvenile justice in Russia: experience, problems and prospects ”. harodnoe.org. Retrieved from
https://narodnoe.org/journals/socialnaya-pedagogika/2006-2/yuvenalnaya-yusticiya-v-s-sisteme-gosudarstvennoiy-molodejnoiy-
politiki [in Russian].

7 Zhetpisbaev, B.A. (2001). Yuvenalnaia yustitsiia: uchebnik [Juvenile justice: studies]. Almaty: Daneker [in Russian].

8 Eskendirov, A.A. (2017). Kontseptsiia yuvenalnoi yustitsii v Kazakhstane [The concept of juvenile justice in Kazakhstan].
Vestnik KRSU — Bulletin of the Kyrgyz-Russian Slavic University, 17(6), 123-126 [in Russian].

9 Bychkova, S.F. (2003). Yuvenalnaia yustitsiia v Respublike Kazakhstan — perspektivy razvitiia [Juvenile justice in the Re-
public of Kazakhstan — prospects for development]. Yurist — Lawyer, 11. journal.zakon.kz. Retrieved from
https://journal.zakon.kz/203710-juvenalnaja-justicija-v-respublike.html [in Russian].

10 Suleimenova, G.Zh. O perspektivakh sozdaniia sistemy yuvenalnoi yustitsii v Respublike Kazakhstan [On the prospects of
creating a juvenile justice system in the Republic of Kazakhstan]. journal.zakon.kz. Retrieved from https://online
.zakon.kz/Document/?doc_id=37695378#pos=5 -273 [in Russian].

11 Toleubekova, B.Kh. (2013). Teoretiko-metodologicheskie problemy stanovleniia i razvitiia kazakhstanskoi yuvenalistiki
[Theoretical and methodological problems of the formation and development of Kazakh juvenile studies]. Vestnik Verkhovnogo Suda
Respubliki Kazakhstan — Bulletin of the Supreme Court of the Republic of Kazakhstan, 1, 44—48 [in Russian].

12 Konstitutsiia Respubliki Kazakhstan [Constitution of the Republic of Kazakhstan]. adilet.zan.kz. Retrieved from
https://adilet.zan.kz/rus/docs/K950001000 [in Russian].

13 V sudakh respubliki obsuzhdeny voprosy realizatsii proekta «Semeinyi sud» [Issues related to the implementation of the
“Family Court” project were discussed in the courts of the republic]. sud.gov.kz. Retrieved from https://sud.gov.kz/rus/news/v-sudah-
respubliki-obsuzhdeny-voprosy-realizacii-proekta-semeynyy-sud [in Russian].

Information about the authors

Ospanova, D.K. — Senior lecturer of the Caspian Public University, Chairman of the Specialized
Interdistrict Juvenile Court of Akmola region, Almaty, Kazakhstan;

Moroz, S.P. — Doctor of juridical sciences, Professor, Higher School of Law «Adilet» of the Caspian
Public University, Almaty, Kazakhstan, e-mail: spmoroz@list.ru.

Cepus «MpaBox». 2024, 29, 1(113) 29


https://sud.gov.kz/rus/news/v-sudah-respubliki-obsuzhdeny-voprosy-realizacii-proekta-semeynyy-sud
https://sud.gov.kz/rus/news/v-sudah-respubliki-obsuzhdeny-voprosy-realizacii-proekta-semeynyy-sud
mailto:spmoroz@list.ru

MEMJIEKET XXOHE K¥KbIK TEOPUACHLI MEH TAPUXbI
TEOPUA U UCTOPUA T’OCYOAPCTBA U TIPABA
THEORY AND HISTORY OF STATE AND LAW

https://doi.org/10.31489/20241L.1/30-44 Received: 03 October 2023 | Accepted: 01 December 2023

UDC 32:343.4"19"(574)

K.S. Akhmetova, A.B. Sopykhanova

Karaganda Buketov University, Karaganda, Kazakhstan
(E-mail: Kargash_73@mail.ru)

ORCID ID: 0009-0008-6075-9381
ORCID ID: 0000-0001-7272-7653
Web of Science Researcher ID: 57200538440

Kazakhstan's political repression in the first half of the 20th century:
characteristics of the legislative mechanism governing the use of repressive measures

The research conducted enabled us to draw the conclusion that the mechanism of political repression during
the studied period encompassed a range of legal and non-legal strategies, as well as organizational and social
measures. These were implemented with the objective of attaining political objectives, safeguarding the exist-
ing structure, ensuring state security, and upholding the unity of the totalitarian union state. The time under
examination witnessed the establishment of both public and confidential departmental regulations, which ef-
fectively safeguarded the legitimacy of political repression. These regulations comprehensively governed the
whole process of implementing punitive actions. Simultaneously, the ruling bodies of the united communist
party held exclusive authority in determining all significant decisions of state entities. The establishment of
organizational and legal frameworks for political repression in the USSR was a fundamental component of
the totalitarian control structure. This framework facilitated extensive human rights abuses and had a lasting
impact on the historical trajectory of the Soviet population over an extended period. The examination of his-
torical events of this nature enables us to comprehend the workings of totalitarian regimes and underscore the
significance of the rule of law and autonomous institutions in safeguarding civil rights and liberties.

Keywords: repression, mass political repression, mechanism of political repression, rehabilitation, extrajudi-
cial bodies, forced collectivization, anti-Soviet element, totalitarianism.

Introduction

The determination of the content of political repression conducted in the USSR during the first half of
the 20th century, as well as the characteristics of the legal mechanism for implementing such measures, re-
mains a highly contentious and inadequately researched subject within the realms of modern historical and
legal scholarship.

The ability to undertake a scholarly examination of the mechanism of political repression has emerged
since the late 1980s of the 20th century. This development coincided with the implementation of the policy
of perestroika in the Soviet state, which introduced the principle of glasnost. As a consequence, previously
classified archival data and other sources of information became accessible for scholarly scrutiny and dis-
semination. The contributions made by scientists in disciplines outside of the legal field hold significant val-
ue for the purposes of historical and legal research, particularly within the realms of political, social, and his-
torical sciences. Noteworthy scholars in this regard include L.S. Akhmetova, A.N. Dugina,
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G.A. Zhumasultanova, A.S. Zhanbosinova, V.N. Zemskov, M.K. Kozybaeva, M.K. Koigeldieva, Popova,
and Yu.l. Stetsovsky within the field of legal science, the investigation of political repression has garnered
scholarly attention from many writers, including M.T. Baimakhanov, E.L. Barantseva, A.Ya. Ginsburg,
I.A. Grishchenko, N.O. Dulatbekov, I.L. Zherebtsov, A.G. Zvyagintsev, O.E. Kutafin, D.B. Fartusov, and
others.

Despite much study conducted on this subject matter, there remains a dearth of scholarly investigation
of the legal dimensions surrounding the execution of political repression. This underscores the necessity for a
more comprehensive examination of this matter. To date, there is a dearth of scholarly research in Kazakh-
stani legal science that has undertaken a complete and systematic examination of the establishment of the
legislative framework governing the implementation of political repression, together with a study of the dis-
tinctive characteristics associated with the use of repressive means. The present study addresses the afore-
mentioned deficiency in the field of historical and legal scholarship in Kazakhstan.

The scholarly study focuses on providing a theoretical explanation for the legal character, substance,
and technique of implementing political repression in Kazakhstan, based on the analysis of practical imple-
mentations of repressive measures.

This objective necessitated the resolution of the subsequent issues:

—an examination of the evolution of social relations law arising from officially recognized crimes
against the state;

—an examination of the elements of legislative support for the repressive policy, as well as the applica-
tion of criminal law norms and criminal procedural law based on materials from Kazakhstani practice;

— an establishment of the function and position of the prosecutor's office and the judiciary in the politi-
cal repression apparatus.

Methods and materials

The study was grounded on the methodological framework of the general dialectical method, along with
several general scientific, special, and specific scientific techniques of legal knowledge. The examination of
the inquiries presented in the study was conducted using distinct historical, retrospective, formal logical, sta-
tistical, and other methodologies.

The empirical foundation is primarily shaped by the dialectical progression of Kazakhstan's historical
development in conjunction with other post-Soviet republics. This foundation encompasses legal statutes of
both Union-wide relevance and the Kazakh SSR, as well as archival records. As a result of limited accessi-
bility to Russian archives, we relied on previously published works by writers who had the privilege of ex-
amining the aforementioned papers. The lack of specific research conducted by legal scholars in Kazakhstan
on the issue of political repression during the first half of the twentieth century in the USSR necessitated the
examination of certain problematic aspects within the research topic using Russian and, in some instances,
Soviet scientific sources.

Discussion and results

During the initial part of the 20th century, Kazakhstan had a challenging phase characterized by signifi-
cant political transformations that were closely linked to the foundation and consolidation of Soviet authori-
ty. The historical period of our country's growth was marked by political repressions, which have had endur-
ing social and cultural ramifications that persist in contemporary times. Moreover, they have emerged as sub-
jects of historical and legal investigation with the objective of comprehending this sorrowful era and its re-
percussions on contemporary society.

In his address to the citizens of Kazakhstan on the occasion of the Day of Remembrance for Victims of
Political Repression and Famine, President K-J.K. Tokayev emphasizes that “the memory of those who suf-
fered from political persecution and starvation will endure for generations to come. With a deep understand-
ing of historical events, our utmost commitment is in preventing the recurrence of such calamities” [1]. The
concept put out by the President of the Republic of Kazakhstan holds significant relevance in contemporary
times, extending beyond the confines of our nation. As widely acknowledged, history has cyclical patterns.
Hence, it is imperative that we acquire this knowledge, primarily to avoid the recurrence of historical errors.
In recent times, there has been an increasing focus on the phenomenon of mass repression, particularly in
relation to its role in instigating ethnic and religious tensions among the post-Soviet republics. A considera-
ble number of publications have been made available to the general public, including diverse statistical data
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pertaining to the population of individuals who have experienced repression. Frequently, the availability of
supporting documentation for such information is lacking.

According to the research findings, V.N. Zemskov, a Russian scientist who holds a Doctorate in Histor-
ical Sciences and is a member of the commission of the Department of History of the USSR Academy of
Sciences (established in early 1989 by the decision of the Presidium of the USSR Academy of Sciences), has
identified four primary estimates for the magnitude of victims of political terror and repression in the USSR.
These estimates are as follows: 110 million (as reported in the publications of A.l. Solzhenitsyn), 50-60 mil-
lion (according to Western Sovietology during the Cold War), 20 million (according to Western Sovietology
in the post-Soviet period), and 2.6 million (based on the findings of the commission's work) [2; 317]. Fur-
thermore, it should be noted that the commission's estimates are only derived from official papers originating
from the highest echelons of state authority and government institutions of the former Soviet Union. These
records are meticulously preserved inside the State Archives of the Russian Federation. According to
V.N. Zemskov, the commission's estimates were based on a wide understanding of the term “victims of po-
litical terror and repression”.

The findings of a study conducted by Kazakh researchers indicate that the current lack of credible data
on the extent of political repression in Kazakhstan may be attributed to the inadequacy or absence of statisti-
cal methodologies during that period. Based on an examination of accessible archival records, it has been
determined that the human casualties resulting from the famine in Central Kazakhstan far surpass the dis-
crepancy observed between the population census figures of 1926 and 1939. Furthermore, these casualties
extend beyond the Kazakh community, as shown by sources [3; 9]. The cause for these disparities cannot be
ascertained due to the extensive loss or fragmentation of nearly all papers that provide evidence of the fam-
ine and its aftermath.

In order to ascertain the nature of the mechanism of political repression, we will examine the regulatory
framework governing the oppressive actions carried out by officials of the Soviet government, without con-
fining our analysis to a moral evaluation of historical events.

The starting points that define the concept of political repression for us are the provisions of the Law of
the Republic of Kazakhstan dated April 14, 1993 “On the rehabilitation of victims of mass political repres-
sion”, which establishes that “coercive measures carried out for political reasons by government bodies or
officials representing them are recognized as political repression, in the form of deprivation of life or liberty,
including detention and compulsory treatment in psychiatric institutions, expulsion from the country and
deprivation of citizenship, removal from places of residence or habitat (exile or expulsion), referral to a spe-
cial settlement, forced labor with restriction of freedom (including in the so-called “labor armies”, “work
columns of the NKVD”), as well as other defeat, deprivation or restriction of rights and freedoms, associated
with false accusations of committing a crime, or with persecution as socially dangerous persons on grounds
of political convictions, class, social, national, religious or other affiliation in a judicial, extrajudicial or ad-
ministrative procedure” (Art. 1) [4].

The inception of Soviet law commenced with the revocation of a substantial number of legislative
measures enacted during the periods of Tsarist Russia and the Provisional Government. This also pertained
to Kazakhstan, as during the early stages of the establishment of Soviet authority, our nation was incorpo-
rated into the Russian Soviet Federative Socialist Republic (RSFSR). The Soviet administration undertook
the repeal of legislation enacted under the Russian Empire, while also engaging in the eradication of whole
social groups and estates, as well as targeting the intellectual elite of the era.

In Kazakhstan, during various years in the first half of the twentieth century, numerous notable individ-
uals from the Kazakh intelligentsia, political and government spheres, as well as cultural, scientific, and ar-
tistic circles, such as Zh. Aimauytov, Sh. Kudaiberdiev, A. Baitursynov, A. Bukeikhan, and S. Seifullin, ex-
perienced repressive measures. Additionally, figures like Zh. Akbaev, M. Zhumabaev, B. Mailin,
Zh. Dosmukhamedov, and several others were also subjected to similar forms of repression.

According to E. Sailaubai, “the Soviet government conducted extensive trials of individuals associated
with the Alash party, Kazakh intelligentsia, and affluent members of social communities. These individuals
held positions within the government of Alash Orda, national social institutions, and economic organizations
under the Provisional Siberian Government and the Kolchak government. As a result, they were forcibly de-
ported from Kazakhstan without substantial evidence to support these actions” [5].

Consequently, a substantial number of individuals lacking expertise or prior experience in political and
governmental matters were engaged in the administration of state affairs, with little understanding of legal
frameworks and individual rights.
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In early December 1917, the Council of People's Commissars (hence referred to as the CPC) enacted a
decree known as Court Decree No. 1, which resulted in the abolition of the prosecutor's office. Additionally,
the aforementioned Decree introduced “the establishment of revolutionary tribunals, serving as a means to
safeguard the nascent government. The decree mandated the establishment of revolutionary tribunals with
the purpose of battling counter-revolutionary elements by implementing steps to safeguard the revolution and
its achievements, as well as addressing instances of looting, predation, sabotage, and other forms of miscon-
duct” [6].

During the same period, the All-Russian Extraordinary Commission, also known as the AEC, was
founded. This organization has extensive authority and operated with no oversight. The primary responsibili-
ties of the AEC were the identification, prosecution, and elimination of those associated with counter-
revolutionary activities, as well as the apprehension and legal processing of saboteurs.

The decree “On the organization of the AEC to combat counter-revolution, profiteering and ex officio
crimes” was adopted by the Council of People's Commissars at a meeting on December 20 (7), 1917, based
on a report by F.E. Dzerzhinsky. The draft decree was outlined by V.I. Lenin in his note to F.E. Dzerzhinsky
(Lenin, Works, Vol. XXII, pp. 126-129) [7; 39].

The elimination of the majority of pre-revolutionary legislation resulted in a lack of legal structure gov-
erning the functioning of state authority at both the national and local levels during the early stages of Soviet
governance. According to the scholarly work of V.A. Bobrenev and I.P. Rashkovets, it is observed that “the
existing deficiencies in legal regulation necessitated prompt and radical measures to address them. These
measures were driven by the urgent need to address the interests of the workers' and peasants' government,
frequently resulting in choices being taken based on subjective perspectives and evaluations” [8; 7].

The punitive-repressive system's inherent potential was later used to facilitate expeditious economic ex-
pansion via industrialization and the advancement of the national economy. In this context, the governing
bodies aimed to establish a system of compulsory labour. The principle of universal labour conscription was
incorporated into Article 3 of the Constitution of the RSFSR, which was ratified by the All-Russian Congress
of Soviets during a meeting held on July 10, 1918. “The purpose of this provision was to eradicate societal
layers deemed parasitic and to establish an organized economy” [9].

The resolution issued by the People's Commissariat of Justice, specifically Resolution No. 598, which
was titled “On the deprivation of liberty as a punitive measure and the corresponding procedures for its im-
plementation (Temporary Instructions), and was dated July 23, 1918, highlighted “the abolition of the cate-
gorization of detention facilities based on the severity of punishment imposed by the courts. Instead, the
courts were instructed to indicate only a specific period of imprisonment, which would invariably involve
compulsory labour” [10; 708-714].

Subsequently, in the NEP era, the practice of compulsory labour conscription was terminated; yet, not-
withstanding this development, forced labour camps continued to persist. The resolution “On forced labour
camps” was approved by the All-Russian Central Executive Committee in 1919, delineating the process for
the establishment and management of such camps.

The Resolution “On Revolutionary Legality” was adopted by the IV All-Russian Extraordinary Con-
gress of Soviets on November 8, 1918. This resolution acknowledged that “the persistent efforts to under-
mine the revolution and the war imposed by imperialist forces on the Russian workers and peasants necessi-
tated, in certain instances, the implementation of emergency measures that were not explicitly outlined in
existing legislation or deviated from its provisions” [11].

On December 12, 1919, the People’'s Commissariat of Justice of the RSFSR issued “Guidelines on
Criminal Law of the RSFSR” (hereinafter referred to as Guidelines). This document consolidated the basic
provisions that served as a kind of reference points for other normative acts and, first of all, for the Criminal
Code of the RSFSR of 1922. The guiding principles effectively encapsulated the oppressive characteristics
inherent in the criminal policy of the Soviet regime.

According to Article 4 of Guidelines, the justice in the RSFSR is focused on the issues of “Soviet crim-
inal law, which are primarily carried out by the bodies of Soviet justice, namely (the People's Court and the
Revolutionary Tribunal)”.

Article 25 of the Guiding Principles, in conjunction with other provisions, provided several forms of
punishment, including the “denial of political rights”, “the designation as an enemy of the revolution or the
people”, “compulsory labour without imprisonment”, and “capital penalty”. According to the notes provided
in Article 25, it is specified that the application of the death sentence is not practiced by the People's
Courts [7; 71].
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One of the primary provisions outlined in the normative act being examined pertains to the elucidation
of the crime idea, which is to be understood as a transgression against the established framework of societal
interactions safeguarded by criminal legislation. The differentiation of violations based on their nature and
degree of hazard was not addressed in Article 2 of the Guidelines. Consequently, any action that contravened
the established structure of social interactions was deemed as unlawful.

The implementation of the aforementioned measures unavoidably resulted in instances of excessive ac-
tions, affecting not only those who were genuine adversaries of Soviet authority. The prevailing circum-
stances have necessitated the implementation of certain steps. By enhancing the legal framework and estab-
lishing a dedicated independent entity responsible for overseeing the enforcement of laws inside the nation.
On May 28, 1922, at the regular session of the All-Russian Central Executive Committee, the Position of
prosecutor's office [12], supervision was adopted at the behest of V.I. Lenin. This position established the
State prosecutor's office inside the People's Commissariat of Justice.

The formation of the Union of Soviet Socialist Republics took place on December 31, 1922. This altera-
tion resulted in a transformation of the hierarchical framework of the authoritarian administrative system in-
side the nation. As highlighted in the legal literature, “there exists a necessity to establish higher entities of
state authority, administration, judiciary, and the prosecutor's office to duly consider and advance the inter-
ests of the Union of Soviet Socialist Republics (USSR) as a federal entity, along with its constituent repub-
lics” [13; 19].

On January 31, 1924, the Second Congress of Soviets of the USSR adopted the first Constitution of the
USSR. The Basic Law contained a special Chapter VII “On the Supreme Court of the USSR”, in which, in
order to establish revolutionary legality on the territory of the USSR, a Supreme Court was established under
the Central Executive Committee of the USSR, one of the competencies of which was to consider cases on
charges of senior officials of the Union of crimes in office. The same chapter also outlined the powers of the
Prosecutor of the Supreme Court of the USSR: “giving opinions on all issues subject to resolution by the Su-
preme Court of the USSR, supporting the prosecution at its hearing and, in case of disagreement with the
decisions of the plenary meeting of the Supreme Court of the USSR, appealing them to the Presidium of the
Central Executive Committee USSR” [14].

In the year 1926, the Russian Soviet Federative Socialist Republic (RSFSR) implemented a new Crimi-
nal Code, which became effective on January 1, 1927. This revised code included several provisions that
were characterized by their repressive nature. Notably, Article 58 encompassed a range of offences classified
as (counter-revolutionary crimes), consisting of fourteen distinct subparagraphs and Article 59 addressed
crimes deemed particularly hazardous to the governance structure of the Union of Soviet Socialist Republics
(USSR), comprising thirteen subparagraphs.

The subsequent set of rules, which facilitated the enforcement of political repression, may be attributed
to the process of collectivization inside the nation. The act of expropriating property, specifically livestock,
which served as the sole means of sustenance for nomadic livestock breeders, was implemented through the
Resolution of the Central Executive Committee and the Council of People's Commissars of the Kazakh Au-
tonomous Soviet Socialist Republic titled “On the confiscation of bai farms” on August 27, 1928, and the
Resolution of the All-Russian Central Executive Committee and the Council of People's Commissars of the
Kazakh Autonomous Soviet Socialist Republic titled “On collectivization” on February 1, 1930. The afore-
mentioned activities prompted the government to employ coercive measures as a means of quelling the pro-
test of the masses against the ongoing establishment of collective farms in rural areas.

During the period spanning from 1927 to 1930, Article 61 of the Criminal Code of the Russian Soviet
Federative Socialist Republic (RSFSR) enacted in 1926 was predominantly employed in Kazakhstan to en-
force oppressive actions targeting nomadic livestock herders. During the period from March to April 1930, a
total of 5291 individuals were found guilty in the nation under Article 61 of the Criminal Code of the
RSFSR. Additionally, 439 individuals were convicted under Articles 58-7, 58-8, and 58-10 [3; 119].

On 10 July 1934, a further reorganization of the special services was carried out: By a resolution of the
CEC of the USSR, the All-Union NKVD of the U.S.SR was formed. At the same time, offices of the NKVD
were established in the Union republics [15; 63].

The joint resolution “On the Special Meeting of the NKVD of USSR” was adopted by the Central Ex-
ecutive Committee (CEC) of the Soviet Union and the Supreme Soviet of the Soviet Union (SNC) on 5 No-
vember 1934 [16]. The recently formed institution was granted extensive authority to confront individuals
perceived as threats to society. It was also authorized to administer penalties, such as jail, to those regarded
socially hazardous, without their direct involvement in the case's deliberation [17; 94]. During the period of
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the Great Patriotic War, the Special Meeting was authorized to exercise extrajudicial punitive measures, in-
cluding as capital punishment, for offences committed against the State. The attendance of the Prosecutor of
the USSR at the Special Meeting was mandatory. In the case of any disagreement with the decisions made
during the meeting, the Prosecutor had the right to appeal such decisions to the Presidium of the Central
Election Commission (CEC) of the USSR.

With acceptance two the following regulatory acts were entered significant changes in criminal
procedure USSR legislation. These changes tightened measures punishments behind committing crimes
against states.

The Decree of the Central Executive Committee of the USSR, enacted on June 8, 1934, pertained to the
augmentation of regulations concerning state offences, specifically those of a counter-revolutionary nature
and crimes that posed a significant threat to the governance structure of the USSR. This decree introduced
additional provisions specifically addressing acts of treason. The official publication of this decree can be
found in No. 433 of the lzvestia of the Central Executive Committee of the USSR and the All-Russian Cen-
tral Executive Committee, dated June 9, 1934. Through the implementation of this resolution, the authorities
have not only increased the severity of punishments for offences against the state, but have also introduced
the notion of holding individuals criminally accountable without the requirement of demonstrating their
guilt. According to the provided statement, “those who are classified as adult members of the traitor's family
and were either residing with the traitor or financially reliant on the traitor at the time the crime was commit-
ted may face consequences such as the revocation of their voting rights and relocation to distant regions of
Siberia for a period of five years” [18].

The Resolution of the Presidium of the Central Executive Committee of the USSR titled “On Amend-
ments to the Current Criminal Procedure Codes of the Union Republics” [19] adopted on December 1, 1934,
played a pivotal role in establishing the legal framework for the implementation of repressive measures. The
aforementioned modifications effectively eliminated any potential for oversight in both the investigative pro-
cess and the adjudication of cases by courts and specialized assemblies.

The nascent social dynamics inside the nation were marked by inherent contradictions: the extensive
magnitude of political suppression and its legal framework were juxtaposed with entirely democratic choic-
es. As an illustration, the preliminary version of the Constitution of the Union of Soviet Socialist Republics
(USSR) in 1936 was made available to the public for deliberation prior to its formal ratification. Article 125
of the Constitution of the USSR was the initial legislative provision that formally recognized and safeguard-
ed the rights of Soviet people to freedom of speech, press, assembly, and public demonstrations, including
street processions. The notion of personal inviolability was codified in Article 127 of the document. The
statement was declared “those individuals can only be apprehended either through a court-issued warrant or
with the approval of the prosecuting authority” [20].

The Kazakh Autonomous Soviet Socialist Republic, established in 1920 as a constituent unit of the
Russian Soviet Federative Socialist Republic (RSFSR), underwent a transition and was officially renamed as
the Kazakh Soviet Socialist Republic on December 5, 1936. In 1937, at emergency congresses of allied So-
viet republics, new fundamental laws and regulations were adopted, primarily focusing “on the form and tex-
tual content of the document in question align with the Constitution of the USSR [21; 230]. The first Con-
stitution of the Kazakh SSR, adopted on March 24, 1937 at the Extraordinary X Congress of Soviets of the
Kazakh SSR, was no exception in this regard.

Regrettably, the provisions outlined in these constituent papers pertaining to the aforementioned rights
of people have proven to be only declaratory. Indeed, all future occurrences substantiate the blatant in-
fringement of the constitutionally granted rights of individuals.

The period from 1937 to 1938 in modern historiography is listed as the years of the “Great Terror”, the
years of the most massive political repressions in the USSR. The total number of people convicted of coun-
ter-revolutionary and other especially dangerous state crimes was 1,344,923 people, of which 681,692 were
sentenced to death (SARF. F. 9401. Op. I. D. 4157. L. 201-205) [2; 306].

The Decision of the Politburo of the Central Committee of the All-Union Communist Party (Bolshe-
viks) of July 2, 1937, titled “On anti-Soviet elements”, serves as the primary document that marked the initi-
ation of mass repressions during this particular period. This document was specifically addressed to People's
Commissar of Internal Affairs N.l1. Yezhov, as well as the leaders of regional party organizations, including
secretaries of regional committees, regional committees, and the Central Committee of National Communist
Parties [22]. The Decision delineates the group of individuals targeted for repression and recommends that

Cepus «[paBo». 2024, 29, 1(113) 35



K.S. Akhmetova, A.B. Sopykhanova

the Central Committee be provided with the composition of the “troikas” and the figures for the individuals
to be executed or deported within a span of five days.

In order to execute this decision, a series of 13 resolutions were adopted by the Politburo of the Central
Committee of the CPSU (b) from July 5 to July 31, 1937 these resolutions, documented in (RSASPI. F. 17.
Op. 162. d. 21. L. 94-118.) [23] sanctioned the establishment of “troika” and determined the quantity of indi-
viduals to be subjected to execution or expulsion, specifically targeting criminals and kulaks. The choices
made by the Central Committee were informed by the data presented by the leaders of party organizations in
the respective areas [22].

On July 30, 1937, the Central Committee of the All-Union Communist Party of Bolsheviks made a de-
cision that led to the issuance of the secret order No. 00447 by the NKVD of the USSR “On the operation to
repress former kulaks, criminals and other anti-Soviet elements”, aimed to suppress individuals deemed as
“anti-Soviet elements”, The order also established the formation of “troikas” to handle the adjudication of
such cases [22].

The penalties imposed on those subjected to repression, as well as the quantification of those individu-
als, were outlined in the second part of Order No. 00447. The total group of individuals liable to apprehen-
sion was separated into two distinct categories. The first classification encompassed those identified as “ac-
tive hostile elements”, who were subsequently subjected to the severe penalty of death punishment, including
execution. The second classification pertained to those who were seen to be “less active, but still hostile ele-
ments” and were hence susceptible to being apprehended and confined in detention facilities. The regional
authorities implemented reductions in the maximum allowable number of individuals within each category.
It has been determined that a decrease in numerical figures was permitted, along with the relocation of indi-
viduals originally designated for suppression in the primary group to the secondary category, and vice versa.

According to the prescribed guidelines, the overall count of individuals affected by mass repressions
was projected to reach 268,950 across the nation. Among this population, 75,950 individuals were designat-
ed for death. However, these initial figures were later amended, resulting in an augmentation in the number
of individuals subjected to repression [24].

According to historical records, throughout the period of the Kazakh SSR, a total of 7,500 individuals
were subjected to arrest, with 2,500 of them ultimately receiving execution sentences [22].

The procedural guidelines for executing the operation and the designated commencement and conclu-
sion dates were established in the third segment of the order. The objective of the authorities was to expedi-
tiously address those who presented a potential risk to the existing system. The commencement of the opera-
tion was mandated for August 5, 1937, with a stipulation that its completion should be achieved within a
span of four months. Nonetheless, the execution of the operation beyond the initially estimated timeframe of
four months and persisted into the fall of 1938.

In order to execute the operation, specialized task groups were established, led by high-ranking officers
of the NKVD. The individuals in charge of the operative groups were assigned by the duty of documenting
and discerning the individuals subjected to repression, spearheading the investigative process, authorizing
formal charges, and executing the penalties imposed by the “troikas”. The examination of lists including in-
dividuals targeted for repression was conducted by the People's Commissar of Internal Affairs, as well as the
respective heads of the NKVD department or regional department. Following the review process, these au-
thorities granted approval for the arrest of individuals included in these lists. The study was conducted
promptly and using a streamlined approach. Upon the conclusion of the inquiry, the case is forwarded to the
“troika” for deliberation.

The chairpersons of the “troikas” were selected from the chiefs of the regional NKVD or their deputies.
Additionally, members of the “troikas” included leaders or representatives from regional party structures, the
court, and the prosecutor's office. It has been determined that the prosecutor has the option to attend meetings
of the “troikas” in which he does not hold membership.

Order No. 00447 ordered that special attention be paid to the connections and contacts of those arrested,
as a result of which there were many cases of group consideration of investigative cases.

So, for example, by the decision of the Troika UNKVD in the Karaganda region on November 28,
1937, they were convicted under Art. 58-10, 11, 9, 2, 8 of the Criminal Code of the RSFSR to death by exe-
cution of 21 people (2 of them were members of the party and were expelled from party membership). The
sentence was carried out on December 3, 1937. Under the same articles (Articles 58-10, 11, 9, 8, 2) 4 people
(all were members of the CPP (b) and were expelled from party membership due to criminal charges respon-

36 BecTHuk KaparaHamHckoro yHuBepcuTeTa



Kazakhstan's political repression in the first half ...

sibility) were sentenced to 10 years in prison each. All these people were accused of being members of a
counter-revolutionary, nationalist, fascist organization [3; 383].

By a resolution of the Presidium of the Karaganda Regional Court of November 28, 1957, this decision
of the Troika of the NKVD in the Karaganda region in relation to all those convicted was canceled, the case
was dismissed due to lack of proof of the charges [3; 368].

An analysis of the norms of NKVD Order No. 00447 allows us to conclude that its provisions contra-
dicted the principles of personal inviolability proclaimed in the Constitution of the country. The arrest, the
investigation, and the extrajudicial body that passed the verdict were led by the same official — the head of
the regional NKVD body or his deputy. The convicted were deprived of their constitutional rights to defense:
the decisions of the troika were not subject to appeal and were made without the participation of lawyers,
because their participation was not provided for by the Order. The execution sentences passed by the troika
were not subject to appeal and were carried out immediately.

The implementation of mass repressions conducted by extrajudicial bodies known as “troikas” came to
an end following the enactment of the Resolution of the Council of People's Commissars of the USSR and
the Central Committee of the All-Union Communist Party of Bolsheviks on November 17, 1938, titled “On
arrests, prosecutorial supervision, and investigation” [25]. The aforementioned letter mandated the prompt
discontinuation of large-scale operations, specifying that arrests should be conducted on an individual basis,
subject to approval by the respective heads of UNKVD or NKVD departments in the republics. These au-
thorities were now required to consult with the prosecutor in order to coordinate each arrest decision. The
Resolution also highlighted the primary deficiencies identified in the operations of the NKVD and the prose-
cutor's office. Emphasis was placed on the investigation's quality, breaches of the Code of Criminal Proce-
dure during interrogations, and “the prevalent use of a streamlined investigation procedure, typically limited
to securing a confession of guilt from the accused” [25]. It has been observed “that the prosecutor's office
does not adequately address these deficiencies, typically limiting its involvement in the inquiry to mere reg-
istration and stamping of investigative documents. The prosecutor's office not only fails to eradicate in-
fringements on revolutionary legality, but in fact, it confers legitimacy upon these infringements” [25]. Sub-
sequent to this event, in accordance with the directive issued by the People's Commissariat for Internal Af-
fairs (NKVD) of the Union of Soviet Socialist Republics (USSR) on November 26, 1938, the process of
purging people inside the punitive agencies was initiated.

During the era characterized by widespread repressions, the Special Meetings operating under the
NKVD, as well as troikas and other extrajudicial entities, did not supplant the existing legal system, but ra-
ther operated in parallel with it. It is important to acknowledge that the courts exhibited limited instances of
impartial dispensation of justice during the era characterized by political persecution. The trials frequently
exhibited substantial scale and predictability, characterized by judges rendering conclusions influenced by
political considerations. During the historical period under consideration, several instances of simulated legal
proceedings can be seen, wherein verdicts were initially devised inside the administrative apparatus of a sin-
gular communist party and thereafter only “articulated within the judicial system.

In order to neutralise their most threatening political adversaries, several countries implemented
transparent political procedures, which were previously seen as instances of fabricated criminal accusations
against the Soviet rulers. One of the most notable events during the period of mass political repressions in
Kazakhstan from 1937 to 1938 is commonly referred to as the “Karaganda (Karkaraly) case”. This case
involved a fabricated public trial concerning individuals such as former chairman of the Karaganda regional
executive committee, A. Asylbekov, former 2nd secretary of the Karaganda regional committee of the CPSU
(b), N. Nurseitov, former 2nd secretary of the Karkaralinsky district Committee of the All-Union Communist
Party (Bolsheviks), M. Gataulin, and several others who were found to have connections with the accused.
The teaching allegation was made against a counter-revolutionary nationalist organisation that engaged in
sabotage acts. This organisation was reestablished in the Karkaralinsky district in 1934. Based on the
contents of paragraphs 2, 7, 10, and 11 of Article 58 of the Criminal Code of the Kazakh Soviet Socialist
Republic (KazSSR), it can be observed that... A. Asylbekov, N. Nurseitov, and M. Gataulin were subjected
to capital punishment. In 1957, all those convicted in the Karaganda case were granted rehabilitation due to
the absence of criminal intent in their actions [26; 140-141].

The involvement of various prosecutor's offices, including as the USSR Prosecutor's Office and repub-
lican prosecutor's offices, was crucial in facilitating the implementation of political terror. According to Rus-
sian scholars, it is observed that “during the whole process of criminal cases, starting from their initiation
until their resolution by the military judicial authorities, which had jurisdiction over them, all relevant papers
were required to be under the oversight of the prosecutor's office. During that period, the prosecutor's office
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held exclusive access to the investigative materials of the USPA and later the NKVD. Its primary responsi-
bility was to ensure the adherence of procedural legislation by the personnel of these organizations» [8; 8].

However, regrettably, in actuality, the prosecutor's office, like to the courts in the USSR, functioned as
a tool for political suppression. The activities of the security forces, which resulted in severe human rights
breaches, were authorized and endorsed by the prosecutor's office. The absence of autonomous judicial insti-
tutions and the prevalence of extrajudicial measures facilitated the security forces' ability to operate without
accountability, resulting in extensive infringements of human rights.

According to Professor A.Ya. Ginzburg, “..it is evident that throughout the entirety of the mass repres-
sions that occurred between 1937 and 1938, the USSR Prosecutor's Office did not register any kind of objec-
tion or take any action to halt or temporarily cease the punitive actions being carried out against the Soviet
Union's populace. The current measures, which including extrajudicial murders, were deemed to align with
the principles of “revolutionary socialist legality” [24].

However, several judges and prosecutors made concerted efforts to oppose unlawful arrests, the arbi-
trary actions of investigative agencies, and the fabrication of criminal charges. Regrettably, this resulted in
the loss of several lives.

The available data from the presidential archive demonstrates that a significant number of the first
heads of the top judicial institutions in Kazakhstan were subjected to repression.

Nygmet Nurmakov, a prominent state and political figure in Kazakhstan, was detained on June 3, 1937,
based on unfounded accusations of participating in a counter-revolutionary terrorist group. Throughout his
professional trajectory, he held several significant positions of leadership, which encompassed his role as the
chairman of the Revolutionary Tribunal of the Kazakh Autonomous Soviet Socialist Republic (KASSR),
chairman of the Kazakh branch of the Supreme Court of the Russian Soviet Federative Socialist Republic
(RSFSR), People's Commissar of Justice, Prosecutor General of the KASSR, and chairman of the Council of
People's Commissars of the KASSR. The implementation of the death penalty was mandated through a trial
that took place in a private setting. N. Nurmakov sustained a gunshot injury on September 27, 1937. The per-
son in question underwent formal rehabilitation on August 11, 1956, as established by a ruling rendered by
the Military Collegium of the Supreme Court of the USSR [27].

During the aforementioned period spanning from fall 1937 to autumn 1938, more individuals serving in
the capacity of Themis' representatives, who had previously held positions of authority within the highest
judicial institution of Kazakhstan, were subjected to repressive measures and subsequently executed. Includ-
ed in the aforementioned group are individuals such as Nigmatulla Syrgabekov, Kazmukhamed Kuleshov,
Shaimerden Bekturganov, and Murzagul Ataniyazov. Regarding the destiny of several other suppressed
judges who once presided over the judicial institutions of our nation. Regrettably, there is a lack of
knowledge at several levels [28].

According to scholarly legal literature, it has been shown that throughout “the time span of 1937-1938,
a significant proportion of military prosecutors, namely two-thirds of them, were subjected to repressive
measures” [8; 94].

So, for example, in Kazakhstan on August 30, 1937 he was arrested on false charges under Art. 58-2,
58-7, 58-8, 58-11 of the Criminal Code of the RSFSR and sentenced to death by the Military Collegium of
the Supreme Court of the USSR on February 25, 1938, the first prosecutor of Kazakhstan S. Eskarayev [29].

On August 13, 1937, the first prosecutor of the Karaganda region, Baymukashev Kosmagul, was arrest-
ed on trumped-up charges under the same articles of the Criminal Code of the RSFSR and in March 1938
was sentenced to capital punishment and shot [30; 12]. In 1957, the Military collegium of the Supreme Court
of the USSR dismissed criminal cases against S. Eskaraev and K. Baymukashev for lack of corpus delicti,
and they were fully posthumously rehabilitated.

The mechanism of political repression formed on a legislative basis was used by the authorities until
1953. The extra-judicial collegial body, the Special Meeting , was abolished only after the death of I. Stalin's
Decree of the Presidium of the Supreme Soviet of the USSR dated September 1, 1953 “On the abolition of a
Special Meeting at the Ministry of Internal Affairs of the USSR”.

Conclusions

The investigation facilitated the derivation of the subsequent findings:

The period under examination witnessed the implementation of a comprehensive system of political re-
pression, which encompassed both legal and non-legal strategies employed by the state to exert influence
over individuals or specific groups. The primary objectives of this system were to uphold and consolidate
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political authority, safeguard the existing infrastructure, ensure state security, and preserve the integrity of
the totalitarian union state.

The first half of the twentieth century in the Soviet state witnessed the establishment of legal frame-
works, both public and classified, that effectively sanctioned political repression. These regulations compre-
hensively governed the entire process of punitive actions and bestowed the authorities with extensive powers
to carry out repressive activities. Simultaneously, the leadership authorities of the united communist party
had previously granted approval to all significant decisions made by state entities.

The repressive actions observed inside a totalitarian system were distinguished by a notable absence of
judicial autonomy and adherence to fundamental human rights. Numerous arrests and charges were driven by
political motivations and executed without adherence to proper legal procedures.

In spite of the existence and operation of judicial institutions inside the country, the majority of repres-
sive cases were examined, deliberated upon, and resolved by non-judicial collective bodies, namely the
USPA collegium, the Special Meeting, and the “troikas™ under the NKVD.

During the period under study, there was virtually no prosecutorial supervision. Called to help strength-
en the rule of law in the country, the prosecutor's office actually participated in the legalization of repression
by authorizing arrests, searches and other repressive measures, which provided them with legitimacy from
the point of view of Soviet law. Attempts to fight individual judges and prosecutors against the permissive-
ness of the NKVD ended tragically for them. Many of them were repressed and shot.

The establishment of organizational and legal frameworks for political repression in the Soviet Union
was fundamental components of the totalitarian regime's system of control. The actions undertaken by the
relevant actors resulted in the establishment of circumstances conducive to widespread infringements of hu-
man rights, hence leaving a lasting and significant impact on the historical trajectory of the Soviet populace.
The examination of historical events of this nature enables us to comprehend the functioning of totalitarian
regimes and underscore the significance of the rule of law and autonomous institutions in safeguarding civil
liberties and rights.

As noted by the professor, Doctor of Historical Sciences L.S. Akhmetova “The focus lies on the exami-
nation of collective phenomena rather than individual destinies. The author emphasizes the significance of
studying large-scale events and overarching concepts, prioritizing a perspective that encompasses the gran-
deur and universality of these subjects. An individual with a singular existence finds themselves once more
adrift amidst a multitude of others. Additionally, it is important to approach the examination of individual
and societal issues from a distinct perspective. The user's text is not clear and does not provide any infor-
mation. In the present study, a limited selection of data derived only from archival papers pertaining to re-
pressed judges and prosecutors in Kazakhstan was utilized as an illustrative case. Regrettably, our nation
lacks dedicated publications that specifically address the plight of those individuals who, as servants of
Themis, valiantly struggled for the development of genuine law during the sad chapter in the history of Ka-
zakhstan. The identities of several individuals have been lost to history. Limited information is available on
the subject in question, with the exception of archival records and papers that indicate their experience of
repression, subsequent acquittal, and subsequent rehabilitation due to insufficient evidence of criminal activi-
ty. By examining the notable trajectories of these individuals, one may see the shifting perception of socialist
legality in response to the consolidation and institutionalization of the totalitarian state and its oppressive
machinery. The exploration of this particular avenue holds significant potential for advancing scientific in-
quiry in relation to the subject matter, encompassing both historical and legal dimensions.

As noted by the professor, Doctor of Historical Sciences L.S. Akhmetova “We do not study the fate of
everyone, we do not look at the personality, we need scale, gigantism, the general. A person who has only
one life is lost again among many and many ones. We also need to study the problems of the individual and
the people in a different way...» [31]. In the present study, a subset of data derived only from archival papers
pertaining to repressed judges and prosecutors in Kazakhstan has been provided as an illustrative example.
Regrettably, our nation lacks dedicated publications that specifically address the experiences of the individu-
als who served justice and ardently struggled for the development of authentic legal principles during that
awful moment in the history of Kazakhstan. The identities of several individuals have been lost to history.
Limited information is available on them, save for archival certificates and records indicating their repres-
sion, subsequent acquittal, and subsequent rehabilitation due to the absence of corpus delicti. By examining
the notable experiences of these individuals, it becomes feasible to discern the evolving perception of social-
ist legitimacy as the totalitarian state solidified its oppressive machinery. The exploration of this avenue
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holds significant potential for further scientific inquiry in the specified subject matter, encompassing both
historical and legal dimensions.

The present study was conducted as part of research subject No. 442-1-23, titled “Service for organiz-
ing and conducting research activities for the rehabilitation of victims of political repression in the Kara-
ganda region .
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K.C. AxmetoBa, A.b. ConpixaHoBa

XX racbIpabIH OipiHuii skapThichbiHAaFbI KazakcTanaarsl casicu KyFbIH-CYPriH:
penpeccusiJIbIK MAPAJapAbl KOJIAHYAbIH KYKBIKTHIK MEXaHU3MIHIH epeKiIeaikTepi

3eprrey asceiHAa XX FachIpiblH OipiHmm skapTeickiHAa Kasakcranma cascu KyFBIH-CYPUiHHIH KYKBIKTBIK
MEXaHU3MIiHIH Taiifia GONybl MEH JKYMBIC ICTEYiHIH KeWOip acreKTijepi KapacThIpbUIABL. 3epTTeyiH IoHi
casicu cebOenrtep OOWBIHIINA aJaMIapIIbIH JKEKEJIereH CaHaTTapblHa KAaTBICTBI COT JKOHE COTTAH TBIC TOPTINTE
perpeccusUIbIK  [Iapajgapaspl TiKened KoijiaHy JKeHIHAeri apHaibl MEMIICKEeTTIK OpraHgaplblH KbI3METiH,
COHIAl-aK TapuXHW JKOHE TEOPHMSUIBIK Marepuanmapnael, KaszakcTaH ToxipuOeciHiH MarepuangapbiH
perTaMeHTTeWTiH KEeHEeCTIK 3aHHaMa HopMamapbl. Makanana 3epTTey Ke3eHiHIeri cascu KyFbIH-CYPTiH
MEXaHHU3Mi KOJJIAHBICTaFbI )KYHEHI caKTay, MEMJICKETTIK KayilCi3AiKTi KAMTaMachl3 €Ty JKOHE TOTAIUTAPIIBIK
OJIaKTaC MEMJICKETTIH TYTACTBIFBIH CaKTay J>KOHIHAEri casich MaKcaTTapra KOJ JKeTKi3yre OarbITTallFaH
KYKBIKTBIK O KOHE KYKBIKTBIK KYpalJaplblH, YHBIMIACTHIPYIIBUIBIK JKOHE QJISYMETTIK ic-IIapanapibly
JKUBIHTBIFBI OOJIIBI JIETEH KOPBITBIH/BI XKacayFa MYMKIHAIK Oepii. 3epTTey Ke3eHIHIe CasiCH KyFBIH-CYPIiH
KYPri3yIiH 3aHIBUIBIFBI TEK JKapHs FaHa eMec, COHbIMEH Oipre jasajay LIapanapblHbIH OapIibIK
IpoLeaypalapblH PETTEHTIH ©Te KYNHs BEJOMCTBOJIBIK HOPMATUBTIK aKTiep/i KaObligayMeH KaMTaMachl3
eTingi. Byn perre MemieKkeTTik opraHmapAblH Oapiblk MaHbBI3ABI mienriMaepi OipbiHFaili KoMMyHHCTIK
MapTHAHBIH OacKapy opraHmapeiHaa anasH ana memingi. KCPO-garsr Casicn KyFbIH-CYPTiHHIH YABIMIBIK-
KYKBIKTBIK HETi3/iepi ajaM KYKbIKTapbIHBIH JKallllai Oy3bUTybIHA JKar[gall )KacaraH jKOHE KEHEC XaJKbIHBIH
TapUXbIHIA Y3aK KbUIIap OOWH eIlrec i3 KalAbIpFaH TOTANUTApJIbIK OaKbLIay KYHECIHIH HEri3ri 3JIeMeHTI
Oonmel. MyHpail Tapuxu (axTinepai 3epTIey TOTAIHUTAPIBIK PEXUMAEPAIH MEXaHH3MIH TYCIHyre »XoHe
a3aMaTTBIK KYKBIKTap MEH OOCTaHIBIKTapbl KOPFay YIIIH KYKBIKTBIK TOPTIN HEH TAyeJCi3 HHCTUTYTTap.IbIH
MaHbI3/IBLIBIFBIH aTall 6Tyre MyMKIH/IIK Oepeni.

Kinm ce30ep: KyFbIH-CYPTiH, Kalmaii casicl KyFbIH-CYPIiH, CasiCH KyFBIH-CYPTIiH MEXaHU3Mi, OHAITY, COTTaH
TBIC OpraH/ap, KYLITEI YKbIMAACTBIPY, aHTUCOBETTIK AJIEMEHT, TOTATUTAPHU3M.
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K.C. AxmetoBa, A.b. ComnbixanoBa

IosnTnuyeckne penpeccuu B Kazaxcrane B nepsoii mosioBuHe XX Beka:
0CO0EHHOCTH NPABOBOI0 MeXaHU3Ma NMPUMeHEHNs penpecCUBHbIX Mep

B pamkax HacTOSIIEro MCClIeTOBaHUSI PACCMOTPEHBI HEKOTOPHIE acHEeKThl BO3HUKHOBEHUS M (hYHKIHOHHPO-
BaHMS IPABOBOTO MEXaHW3Ma MOJUTHYECKHX pernpeccuii B Ka3axcrane B nepBoii moioBuHe XX Beka. [Ipex-
METOM HCCIIEZIOBAHUS SBUIMCh HOPMBI COBETCKOTO 3aKOHOJATENbCTBA, PETJIAMEHTHPOBABIIHE JIEATEILHOCTD
CMEIHANBHBIX TOCYJAPCTBEHHBIX OPraHOB MO HEMOCPEICTBEHHOMY MPHUMEHEHHIO PENPECCHBHBIX MEp B Cy-
JeOHOM M BHeCyJeOHOM IOpSIKE B OTHOIICHWH OTAENBHBIX KaTETOPHIl JHI] 10 MOJUTHIECKHM MOTHBAM, a
TaKoke MCTOPUYECKUH M TEOPETHYECKHMH MaTepHai, MaTepuaisl mpakThku Kazaxcrana. CraThsl HO3BOJIMIA
C/ieNIaTh BBIBOJ O TOM, YTO MEXaHU3M HMONNTHYECKUX PENPECCUI B HCCIIeyeMbIH ITepHO IPEICTaBIIsLT co00it
COBOKYITHOCTB TIPaBOBBIX U HENPABOBBIX CPEJICTB, OPIaHM3ALMOHHBIX U COIIMAIBHBIX MEPONPUSTHIL, HaIIpaB-
JICHHBIX Ha JOCTIDKEHHUE MOJTUTHIECKHX IIeNeil 10 COXPaHEHUIO CYIIECTBYIONIEr0 CTPOsl, 00ECIIEYEHHIO TOCy-
JApPCTBEHHOH OE€30IIaCHOCTH M COXPAHEHUIO LEJIOCTHOCTH TOTAJIUTAPHOIO COIO3HOIO IOCYIapcTBa. 3aKOH-
HOCTB TIPOBEJICHUS MMOJUTHISCKUX PENPECCUil B HCCICAYEMBIi ITepro T 00eceunBaIach NPUHIATHEM HE TOJb-
KO TJIACHBIX, HO U COBEPIIEHHO CEKPETHBIX BEIOMCTBEHHBIX HOPMATHBHBIX aKTOB, KOTOPBIE PETTIAMEHTHPO-
BaJI BCIO NPOILEAYPY KapaTenbHbIX Meponpuatuit. [Ipu 3ToM Bce BakHEHIINe pelleHus] rocyAapCTBEHHBIX
OpraHOB MPEIBAPUTEIHHO PEIIAIICH B PYKOBOIIIIMX opraHax exuHoi Kommynucrmuaeckoi maprum. Opra-
HH3aI[OHHO-TIPaBOBIE OCHOBHI momuTHieckux pernpeccuii B CCCP OblIM KITIOUEBBIM 3JIEMEHTOM CHCTEMBI
TOTaJIUTAPHOTO KOHTPOJIsI, KOTOPBIE CO3/aIH yCIOBUS U MAaCCOBBIX HapYLICHUH IIpaB 4eI0BeKa U OCTaBUIN
Ha JIOJITHE TOJbI HEM3ITIaJUMBII Clie]] B ICTOPUH COBETCKOTO Hapoja. M3ydeHne Takux MCTOPHUIECKUX (ak-
TOB TI03BOJISIET MIOHATh MEXAHU3M TOTAJIUTAPHBIX PEKUMOB U NOAYEPKHYTh BaXKHOCTh IPaBOIOPSIIKA U He3a-
BUCHMBIX MHCTUTYTOB JUIS 3aLIUTHI IPAXKIAHCKHUX IIPaB U CBOOOI.

Kniouesvie cnosa: penpeccuy, MaccOBbIE MONUTUYECKHUE PENPECCHU, MEXAHU3M MOIUTUUECKUX PENPEcCHuid,
peabunurarys, BHecy1eOHbIe OpraHbl, IPUHYAUTENbHAsA KOJUICKTUBH3AIMS, AaHTUCOBETCKHH 3JIEMEHT, TOTa-
JIUTapHU3M.
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Ka3aKCTaHI[LIK KYKBIKTBIK MEHTAIUTET KOHC KYKbBIKTBIK HUTWJIN3M

Kazipri ka3akcTaHOpIK KOFaMJa KYKBIKTBIK MOAEHHET MOHE KYKBIKTHIK CaHaHBI KETUIOIPY KYKBIKTBIK
IIBIHAHBUTBUTBIKTEIH  ©3€KTI  MaceleniepiHiy OipiHe aiHanmabl. COHBIMEH Karap, KYKBIKTBIK HHTHIIN3M
CypakTapbl Ja aJaHAaTyIIbUIBIK TyIbIpyna. Makana Ka3aKCTaHIBIK KOFaMAAFbl KYKBIKTBIK MEHTAJIHUTET,
KYKBIKTBIK HUTHJIM3M, KYKBIKTBIK MOJICHHET JKOHE KYKBIKTHIK CaHa MOCENeNIepiH 3eplelieyre apHaJFaH.
Maxkanana KYKbIKTBIK MEHTAIUTETTIH YFBIMBI, OHBIH KYKBIKTHIK HATHIIN3M YFBIMBIMEH 03apa OailaHbICHl MEH
acepi KapacThIpbULIbl. KYKBIKTBIK MEHTAINUTET KYOBUIBICEIH JKOHE OHBIH KYKBIKTHIK HHTMIN3MMEH
0ailIaHBICBIH 3€PTTEYIH KKETTUIr Ka3aKCTaHIBIK KOFaMJaFbl KYKBIKTBIK MOJICHHET, KYKBIKTHIK CaHAHBI
JKaHa JICHreire KeTepyae MaHbI3/bl POl aTKapaThIHABIFBIMEH Herizaeneni. Ochl opaiifia KYKbIKTHIK HUTHIN3M
3aH OWIIri MEH YCTEeMIIIiH KaMTaMachl3 €TyJAeri MEMIICKET >KOHE KOFaM TapallblHaH aTKapbUIBII JKaTKaH
TaJINBIHBICTAp MEH KaJlaMap/IbIH 9CEpiH KOKKA IIbIFapanbl. Aaiia, KYKbIKTBIK MOJICHHET JKOHE KYKBIKTBIK
CaHaHbI KaJIBIITaCThIPATHIH TYJIFAa MEH KOFaMHBIH MEHTAJIb/IbIK EPEKIICTIKTEPiH eCelKe aMai MyMKiH eMec.
Ke3 kenreH KoraMHBIH CHIIATHl OHBIH MYIIETEPiHIH KYKBIKTBIK CaHACHI MEH MOJCHHUETIHIH JeHreHiMeH
afkpHAananbl. KyKBIKTBIK MEHTAJIMTETT] 3epieney jKoHe OHBI TYCIHYy[l KaHa AeHreire KeTepy, Tyracrait
KOFaM »JKQHE TYJIFaHBIH KYKBIKKa JIeTeH OH KapblM KAaTBIHACHIH KAaJBINTACTBIPYFa JKOHE KYKBIKTHIK
HUTWIM3MHIH ce0ell cajIapblH TYCiHyre, OHBIMEH Kypecyle OHTaiIIbl miapanap KaObuigayFa MYMKiHIK
Oepeni. OcblFaH Opaif, KYKBIKTBIK HUTWIM3MII 3epieiey JKOHE OHBI CHCEpy, KYKBIKTBIK CaHa, KYKBIKTBIK
MOJICHHET JKOHE KYKBIKTBIK MEHTAJIUTET MOCENeNICpIMEH ThIFBI3 OaiaHbICTa, KOFAMAAFbl a3aMaTTapIblH
MEHTAJIBJIBIK CPEKIICITIKTePiH, OJapAblH OPTaK KAJBIITACKAH KYHABUIBIKTAp JKYHECiH ecKkepe OTBIPHIIM,
KeLIeHI Typ/ie KapacThIPBUIYBl KaXeT. 3epTTey HOTHXKECI YITTHIK KYKBIKTBIK KYHEHIH Kazipri »karailblH
capaiay, Ka3aKCTaHABIK KYKBIKTBIK MEHTAINTET XXOHE KYKBIKTHIK HUTTIN3MII OYTiHTI TYpFBIIAH aHBIKTAY
MEH 3epJieliey, TepeH TYCiHy OarbITTapbl MEH IIapanapblH 33ipiey.

Kinm ce30ep: KYKBIKTBIK MOICHHMET, KYKBIKTHIK CaHa, KYKBIKTBIK MEHTAJIMTET, KYKBIKTBIK HHUTHJIHM3M,
KYKBIKTBIK PETTey.

Kipicne

Byrinri TaHna, KOFAMHBIH KYKBIKTBIK MOJICHHETIH KAJIBIITACTHIPY KOHE OHBIH JICHICHIH KOTEPY ©3CKTI
MocenenepAin Oipi. KaOpuimanein xaTkaH 3aHIap MEH KYPri3ilil jkaTKaH pedopManapaslH THIMALIIT Kel
KarJqaiapaa KOFaMHBIH, a3aMaTTapJblH MOJCHHUETI, CaHachl OHBIH IIIiHJIE KYKBIKTHIK MOICHHETI MEH
KYKBIKTBIK CaHachblHa Toyelldi. KYKBIKTBIK MOJEHUETTI KaJBIITACTHIPMAll KYKBIKTBIK MEMIICKETTI KYpy
MYMKiH eMec. Ka3akcTaHHBIH CTpaTerusuIbIK MakcaTTapblHa JKETYiHJE OHTaMIIbl KYKBIKTHIK CaHa >KOHE
KYKBIKTBIK MOJICHUETTI KaJIbINTACTHIPY MEH JXETUIIIPY MEMIICKET )KOHEe KOFaM aj/IbIHAA TYPFAaH MaHBI3IbI
MIHZETTepiH Oipi Aem aiiTcak apThIK OoIMac.

Kazakcranaplk KOFAaMHBIH 3aMaHayd >KaFJaibl KYKBIKTBIK CaHa MEH KYKBIKTHIK MOJIEHHETTI OllaH opi
XKeTinipyai tanan ereni. ON yIIiH KYKBIKTBIK CaHAHBIH PyXaHH TETIKTEpPI MEH MICSUIBIK QJeyeTi THiMAi
naiaanaHbuTybl KakeT. KyYKBIKTBIK HIBIHAHBUTBUIBIKTBI ©3repTyIiH OipIeH-0ip KOJII KYKBIKTBIK CAaHaHBI
KeTUIipy Oosibin TaObuIaabl. KOFaMHBIH KYKBIKTBIK ©MIpiHE KaFbIMIIbl HEMECE JKaFbIMChI3 9Cep €Ty 9JIi
opi wbIHaBl Oaranay, KOramJarbl KYKBIKTBIK CaHAaHBIH OOJMBICBHIH KepceTeldi. KYKBIKTHIK caHa pyxaHH,
MOJICHHU KOHE MEHTAJIbJbl TYPFBIAH KETUITeH JKarJaiaa raHa »areIMIsl akTop Ooxna amanpl. by opaiina,
KYKBIKTHIK HUTHJIM3MHIH KOPIHICTEpiH Jiep Ke3iH/Ae aHBIKTay, OHBIH ceOel calfapblHa canallbl Tajlaay Jkacay,
KKETTI mapajiap KaObuiay yIlliH MaHbI3/(bl OOJIBII CaHAJIa IbI.

Kazakcranga Kyprizimim jkaTKaH MeEMIICKeTTIK pedopmanap MEH KYKBIKTBIK CascaTka KaTBICTHI
KOFaMHBIH KOTIIIIiK OeJriHae TyCiHOeyNIIik, Keijae HUTHINCTIK KOHIT Ky Oalikamamel. byn skarmait
CasICU-KYKBIKTBHIK JKYWEHIH TYpaKChI3IbIFbIHA, a3aMaTTaplAblH 3aHJapFa, MEMIICKETTIK WHCTUTYTTap MCEH
MeKeMeJlepiHe CeHIMCI3IIKIeH KapayblHa YIachln katajsl. ColikeciHile, KOFaMHBIH KYKBIKTBIK CaHAChl MEH
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KYKBIKTBIK MOJICHUETIHIH TOMEHISyiHe JKarmaimap TybIHIAWUABl. YITTHIK KYHIBUIBIKTAP JKyHeciHge
KaJIBIIITACaThIH OAChIMJIBIKTAp CasiCH OWIIIKTIH, )KEKE TYJIFa, KOFaM JKOHE MEMJICKET apachIHaFbl KaThIHACTap
KYHECiH/Ie, KYKBIKTHIK MEHTAJTUTETTI TaChIMAaJIayIIbUIAP/IBIH CasCH XKOHE KYKBIKTHIK MOJCHUCTIHIE KOPIHIC
Tadagbl.

JKana >xarmaitmapra OeiMaeny OJBIHIA KaJbIITAaCKaH CasCH-KYKBIKTHIK IIBIHAWBUIBUIBIKKA COHWKeEC
KEJIETIH JKaHa KYHIBUIBIKTApPAbI, 9cCipece, KYKBIKTHIK KYHJBLUIBIKTAPAbl KaObUIIayaarbl ajaaMIap/IbiH
KYJIBIKCBI3/IBIFBI MEH CHXKAPJIBIFBI, CAHAJIBI JKOHE OelicaHabl JalblH €MECTIT1 OJIapblH TOKIPUOEIe IIbIHAW
KYHIBUIBIKTapFa alfHaITyblHA YJIKeH Kelepri OoibIm TaObuTafmsl. Byn kemepri KYHIBUIBIKTAP apachIHIAFBI
KaKTHIFBICKA OKEN COFajbl, OHBIH CcajJapblHAaH KOFaM ©MIpiHiH OapiiblK callaChiHAa JaFaaphICTHIH
TEpeHICYIHEe JKarmail »kacaijipl. Byn jkarmaiiFa ce3ci3 KOFaMJaFbl KYKBIKTBIK HUTHJIM3M JIe¢ 3 9CcepiH
TUTi3eni. YJATTHIK KYHABUIBIKTAp JXyheciHae makga OoyraH OachIMIBIKTAp TYJIFA, KOFAM KOHE MEMJICKET
apachIHIAFbl KapbIM-KaThIHACTAP JKYHECIHJe OCHI KYKBIKTHIK MEHTAIHTET TaCHIMAJAAYIIBUIAPBIHBIH CasiCH
JKOHE KYKBIKTBIK MOJICHUETIH/IC KOPiHIC Tababl.

KazakcTan MeMJIeKeTi alfplHAa 3aH YCTEMIIK €TEeTiH a3aMaTThUIBIK Ce3iMi KOFaphl KOFaM Kypy MiHAETI
Typ. By macememMen MemiekeT 1991 KbUThl ToyeNnci3aik anFainsl Oepi aiHaAIBICHIT Keneni. O eH aaapIMeH
a3aMaTTapAblH KYKBIKTBIK CaHACHl MEH KYKBIKTBIK MOJCHHMETIH apTThIpyasl Tamanm etemi. Cebeoi,
azaMaTTapAblH PYXaHW KYHJIBUIBIKTApbl, KYKBIKTHIK MOJCHUETI MEH KYKBIKTBIK CAHACBIHBIH KYJIJIBIPAYbI
MEMJICKET OHE KOFaM YILIiH OpacaH 30p KeCipiH THri3ei.

Koramaarbel KYKBIKTHIK CaHaHBIH JKaFdaiibIHa Kaparr, Oenriii 0ip MeMJIEKETTiH KaIbIIITacy HeMece Jamy
JeHrelll Typanbl KOPBITBIHABI kacayra Oomanpl. KyKBIKTBIK epekenepii jKy3ere achlpyAblH THIMILUIIT
azaMaTTapAblH KYKBIKTHIK CAHACHIHBIH JIeHTreliHe Tikened OalmaHbIcTbl. OChIFaH Opald, KYKBIKTHIK CaHa
MacenesiepiHe apHaNFaH 3aMaHayd FBUIBIMH 3€pTTEyJiep MEH CapalilbUIbIK TajjayliapablH KeOeroi
KE3JEHCOKTBIK EMEC.

KazakcTaHHBIH ®aHa TapUXbIH/AA, SIFHU, TOYEICI3IIKTIH OThI3 KBUIIBIK KE3E€HIH/AE €NNiMi3/IiH KYKBIKTHIK
JKYHeCiHIH ipre Tachl KaJdaHIbl, HOPMATHBTIK KYKBIKTBIK 0a3achl ykacaKTaaabl. KYKBIKTBIK MOIECHHET JKOHE
KYKBIKTBIK CaHaHBIH KYPBUIBIMIBIK 0a3achl JKacajbIHBIN, Iprefli TEOPHSUIBIK KYKBIKTBIK 3€pTTEyJep
Kyprizinmi. JlereHMeH, KYKBIKTHIK CaHa, KYKBIKTBIK MOJICHHETTI camaibl JaMbITy Y3IIKCi3, TYPaKThl TypJe
Xyprizinyi tuic. Embip sxaraiina, memiekeT OyJ1 MoceseHi ©31HIiK aFbIMFa Ki0epin KoiMaybl MaHbI3/IbL.

KyKBIKTBIK MEMIICKETTIH KaJbIITaCybl >KarJalblHIa a3aMaTTapiblH KYKBIKTBIK MOJICHHETIH apTTBHIPY
YIIiH, €H alJbIMEeH, OChl MACEJICHI KYKBIKTBIK PETTEY IeTi TApUXH TKIPUOCHI Talay, 9JIeyMETTiK dAicTep/i,
KOFaMJIbIK KOHII KYW, KYKBIKKA JIETCH YITTHIK KapblM KaThIHAC HETi31HJIC )KaTKaH JKOHE COHBIH HOTHKECIH/JIE
KYKBIKTBIK TOPTINTI aHBIKTAWTBIH KYKBIKTHIK MEHTAIUTETTI 3€p/IeTiey € MaHBI3]IbL.

OTaHAbIK KYKBIKTBIK FBUIBIMAA JKOHE TXKIpUOEIe KYKBIKTBIK MEHTAJIUTET TEPMHUHI MEH YFbIMBI
CaJILICTBIPMAJIbl TYpJAe *aHa nayHue. bysn deHoMeHIi 3epiaeney Ka3aKCTaHJIBIK KOFamja KaJbIITaCKaH
KYKBIKTBIK TIBIHAHBUIBIKTA KYKBIKTBIK MOJIEHHET KOHE KYKBIKTHIK CaHAHBIH KaJbIITACYbIH, epeKIIeliKTepi
MEH 3aHIBLIBIKTAPbIH TEPEH TYCIHyIe, COJI apKbLIbl OJIAPJAbl JKaHA JCHIeHre KoTepyre, JKalllbl KYKBIKKA
JIETeH KOFaMJIaFbl KO3KapacThIH >KaHA MEHTAJBJAbI JCHICHIH KaJIBINTACTHIPYJA ThIH YCTaHBIMIAP MEH
uzaesiap 93ipyieyre MyMKIHIIKTep jKacaupl.

EniMi3iH KOFaMIIBIK-KYKBIKTHIK CaaChIHIA OPBIH allbIl KATKAH ©3TepicTep Ka3aKCTaHIIBIK KYKBIKTHIK
KCHICTIKTE 3aMaHayH KYKBIKTBIK MCHTAJIMTETTIH KaJbITacy Oenruiepin Ouiaipei. MyHbIH OapJbIFbl, SpUHE,
KYKBIKTBIK MOJICHHET JKOHE KYKBIKTHIK CAaHaHbl KalWTa KapayJlbl, OHbl KYKBIKTBIK MEHTAIUTET IPHU3MAChI
apKBUIBI IaMBITY KQXKETTUTITH KopceTe .

MeHTanuTeT MACEeCiH TYCIHY VIINIH KOFaMIbIK FBUIBIM CajlajapblHa 3aMaHayd Ka3aKCTaHIbIK
KOFaMHBIH CpeKIIeNIKTepiH 3epaeneyre Oer OypraH 3epTTeysep >KacajblHBII JKaTbIp. Y HpPEHIIIKTI
KYHJIBUIBIKTApbIH, OHJIay jKoHEe MiHe3-KYJIBIK CTEPEOTHIITEPiHIH e3repyi, OOJIBIN jKaTKaH MpoLecTepAiH MoHI
MEH Ma3MYHBIH JKbUIZaM TYCIHY KaXKCSTTLIII a3aMaTTap/blH KYKBIKTHIK IIBIHAHBIIBIKKA J)KOHE KYKBIKKA JKaHa
Ke3KapacIieH KapayFa jxoHe Oarajiayra MOKOyp eTeji.

KYKBIKTBIK HUTHJIM3M IIOCTKEHECTIK MEMJICKETTepAiH OapibifblHAA AEPIIK >KWi Ke3IeceTiH Kypueli
macene. Ochbl opaiifa, KazakcraHmarbl KYKBIKTBIK HUTHIIM3M Moceleliepi Je oJaplaH ThIC KaJIMaubl.
KyYKBIKTBIK HUTHJIM3MIII KYKBIKTBI JKOHE 3aHAapibl KYPMETTEMEYE, TePiCKe IIbIFapyia, OJiapFa »KarbIMChI3
KapbIM KaThIHACTA, 3aH OWJIr aschblHOA YKaKChl eMip Cypyre CEeHIMCI3/iKTe KepiHic alaTblH agaMIapAblH
caHachl HeMece oiyiay xyieci men TYKeIppiMaayra Oonansl. KYKBIKTHIK HUTHIIN3M KOFaM JKOHE TYJIFaHBIH
caHachIH/Ia OpBIH anaThiH KyObutbic. Con ce0enTeH Je Ka3aKCTaHABIK KYKBIKTHIK MEHTAJIHTET MOCelelnepiH
3epTTEY asAChIHJA KYKBIKTHIK HUTHJIU3M, OHBIH Iaiga 0oy jKoHE eMip Cypy 3aHIbLIBIKTAphl, OHBI CHCEPY
Maceesepi e KapacThIPBUTYBI THIC JeT MaibIMIaiMBbI3.
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9oicmep MeH Mamepuanloap

Makananpl JaiplHIay OapbICBIHIA YJITTHIK HOPMATHBTIK KYKBIKTBIK aKTijiepi MEH HOPMATHBTIK
KY)KaTTapbl, FBUIBIMU KaiHap Ke3lep, COHOai-ak OyKapalblK akmapaT KypaldapblHbIH Ke3[epl TalgaH[bl.
CoHbIMEH KaTap, PECMHU-KYKBIKTBIK, CaJbICTBIPMANBI-KYKBIKTBIK, KYKBIKTBIK MOZETbACY SficTepi
KOJIJaHBUIABIL.

Homuoscenep men mangvinaynap

Kazipri yakpITTa, amamaapiblH KOMIIUNK O6eiri KYKBIKTBIH MOHI MEH aHBIKTAMAChIH OlIMEH, OHBI
TYCiHyTe KBI3BIKITAi KYKBIKTBIK OpTada, KYKBIKTBIK TUIIE, KYKBIKTHIK CaHama TYBIN, TOpOHENCHIN, eMip
cypeni. KyKbIKTBIK MOZICHHETT], KYKBIKTBIK CAaHAHBI KAJBIIITACTRIPY MEH TYCIHYIIH 0aCThI KIJITI — KYKBIKTBIK
MEHTAJIUTETTI JKOHE KYKBIKKA JICTCH JOCTYPIIl KapbhlM KaThIHACTHIH SPEKIIEIIIriH 3epeiiey O0bIN TaObuIabl
[1; 25].

MeHTanuter — TYIFaHBIH HEMece TYTacTail XaJbIKTBIH MiHE3-KYJIKBIHIA, OMIpiHIE >KOHE JKYpic
TYPBICBIH/IA KOPIHIC allaThIH JKOHE OJIapIbIH MOJACHHUETIMEH, TiNIMEH, NiHIMEH, TOpOUECiMEH, oJIeyMEeTTiK
KapbhIM-KaThIHACKIMEH IAPTTAIFaH CAaHAHBIH a3 ©3repPeTiH TYPAKThl KypbUILIMBI [2]. KYKBIKTBIK MEHTAIHTET
TYJIFAHBIH HeMece KOFaMHBIH KYKBIKTHIK IIBIHAMBUIBIKKA KapbhIM KAaTHIHACHIH KOPCETEedi JKOHE KYKBIKTHIK
IIEIHAWBUTBUIBIKTHI KOHE TOKIPUOCHI KaObUIIAYIbIH, OaFraiayIbIH, TYCIHYIIH THICTI omiciH OUTIipe .

KyYKBIKTBIK MeHTanuTeT — Oenrim Oip QNeyMETTIK HeMeCe YJITTHIK-3THUKAIBIK KaybIMIIACTHIKTHIH
MEMJIEKET, KYKBIK JKOHE KYKBIKTHIK IIBIHAHBUIBIKKA KapBIM-KaTBIHACHIH KOPCETETIH TAPUXU KAIBINTACKAH
NYHUETAHBIMABIK MIAesIapAblH Jkyheci. KyYKBIKTBIK caHa, KYKBIKTBIK MOICHHET JKOHE KYKBIKTHIK
MEHTAJIMTETTIH ©3apa THIMJI OpPEKeTTeCyl >KarlalblHIa FaHa TOJIBIKKAHIBl KYKBIKTHIK CaHAChl JKOFaphbI
TYJIFAHBI KAIIBIITACTBIPY Typallbl alTyFa 00aIbl.

KYKBIKTBIK MEHTAITUTETTI 3€PTTEY KOHE OHBI KATBIITACTHIPYABIH TYKBIPBIMIBI 9IiC-TACUIAEPIiH a3ipIiey,
0i371H OWBIMBI3IIA, KOMYJITThl Ka3aKCTAaHIBIK KOFAMHBIH JOCTYPi, 9ACT-FYPBINTAPhI, KYHIBUIBIKTAPbl MEH
MOJICHHETIH €CKepe OTBIPBIN, YJITTHIK KYKBIKTHIK JKYWENEeri OHBIH OpPHBIH aHBIKTay apKbUIBI IKY3ere
ACBIPBLTYHI KAXKET.

TynFraHblH KOFaMIIBIK OMIpIH PETTEUTIH OAET-FYPBIN, CaNT-ACTYP, KYHIBUIBIKTAP, SPTYPJi TapuXH
KaJIBIIITACKAH OJICYMETTIK-TICUXOJIOTHSIIBIK Ma3MYH/IAp KYKBIKTHIK MEHTAJIMTETTIH OPEKET €Ty CalachiHJa
KaJIBIITacKaH perTeyurisiep Oonbin Tadbiansl. by KyObubIcTapAbIH OapibIFBIHBIH 6MIip CYPYiHiH YTHIMJBI
TYciHAipMenepi Oap KoHe OlapAbIH KON KYKBIKTHIK HOpMasap/a 3aHAacTeIpelrad. bipak MeHTanurer
CaJIaChIHBIH Ma3MYHbBI HETi31HEH aJlaMHBIH OENruii Oip MOJCHHU QJIeMIe €Hy MpolieciHze OelficaHanbk Typ/e
urepiieTin OiximMaep 6ousbin Tadbutazm! [3; 109].

KoraMIplKk caHajgaH epeKIIeNiri MEHTANbIBIK aJaMIapAblH AOCTYpil iprelli Ke3KapacTapbIHBIH
JKUBIHTBIFBI PETIHIE OpeKeT ereii. SIFHm, Mocene Ma3MyHIIa eMeC, KeKe TYIFaIapAblH oWjiay oOpa3bIHIa,
Oackailia alTKaH/Ia, HeHI OMJIAHTHIHBIH/IA eMeC, KaJlall OMJIalThIHBIH/IA, KOPIIaFaH OPTaHbl Kajai KaObuiaarl,
opekeT ereTiHAiriHAe. MEHTanuTeT KOFaMJbIK CaHAHBIH MAaCCACBIHBIH a3FaHTail OeIiriH Kypad OTBIPHIIM,
Oaranay TOCIIACPIHIH XKUBIHTHIFBI, ©31HIH TaOWFU JKOHE OJIEYMETTIK OPTACBIH CE3iHY, KOFAMIIBIK CaHAHBIH
(dyHIaMeHTi peTiHae KbI3MeT atkapaas [4; 221].

MeHTanuTer Oy KONTereH 9JeyMETTiK-MoJIeHH (PaKTOpJapblH dCepiHeH agaMIapAblH KYHJEINIKTI ic-
OpeKeTiHiH OapbIChIH/IAa TapUXU KaJBIITACKAH OIIEYyMETTIK CYOBEKTIIepAiH MiHe3-KYJIKBI MEH CaHACHIHBIH
TYPaKThl CTEPEOTUNTEPIHIH KUBIHTHIFBl. MEHTAUTETTIH ePEeKIIeINirt KYHACTIKT] TIPIITKTe aBTOMAaTU3MIe
JeiiH KETKI3UIreH ofeTTepAl KalblNTacTelpy. by omertep, oitnaynpl KoHE TYCIHIIpYAlI KaKeT eTHeHmi.
MeHTanbABIK CUMBOJI JKOHE MOTIHJEp/e KOPiHIC TadaThIH IMOFBIPIAHABIPEUIFAaH OBl FaHA eMec, COHbIMEH
Oipre, JyHHCTaHBIMHBIH OciiHEeIeHOCTeH TociuIepi KamTuasl [4; 221].

Ocsbl opaiijia HUTWIN3M, OHBIH IIIIHJE, KYKBIKTBIK HUTHIIM3M/II CYOBEKTiIHIH MiHE3-KYJIKBIHBIH MCH
caHacbhIHBIH Oip Oeuiri Hemece O CHIPTKBI (PaKTOPJIAapIBIH 9cepiHeH maiia OoNnaThlH KYObUIBIC Ma JEreH
cypak TybIHAaiapl. KasakcTaHaslK KOFamaarsl KYKBIKTHIK HUTHIIM3MIHIH cebenrrepine Oipreme (axTopiap
KenTipimin skaTajgsl. KoFaMHBIH Ka3ipri Jkachl KEJITeH YpIaKTapblHbIH Oip Oeliri KOMMYHH3M
WJICOJOTHSICHIHBIH YCTEMIITT Ke3iHae ecin TopOueNeH i, 0J1 HCOJOTHIFa COUKEC KYKBIK «YCTEMJIIK eTyIIi
TanThIH €pKi KOpiHIiC TamKaH 3aHy» Jel KaObULAaHAbl. SIFHU 3aHAAp KOJIAHBICTAFHI JKYHEHI CaKTayFa >KoHE
XANBIKTBIH HaKTHI Oip OeuiriH Koprayfa OarbITTalIFaH OAUIETCI3 Jem ecenTenii. bojamakrta KOMMYHH3M
KaJIBINITACKAaH KOFam/ia KYKBIKKa CKIiHIII Jopexkeni pen Oepijeai Aen OO/KaHFaH, ajl KOMMYHH3M KeH KaHAaT
KabUTFAaHHAH KeWiH OYKII MEMIJIEKETTIK KYKBIK KYHeCi «KaKeTCi3» peTiHAe MKOWUBUIBIIT KeTyi KepeK el
ecentemiami. COHIBIKTAH KEHECTIK IOYyipJeri KenTereH IIEeHEYHIKTepAiH 3aHaapFa ©3TepMEWTIH JKOHE
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MIHJIETTI HOpCE pEeTiH/e eMec, KalMTAIM3MHIH PEeNUKTICI, KYpMeTKe JIalibIK eMec KoiMri 00c ce3 Tipkectepi
peTiHze Kapaysl Faxkan emec [5].

Epecex yprnakTeiH ekiHmm Oemiri KazakcTan Toyenci3firiHiH allFamikbl Ke3eHiHAe, YKOHOMHKA MEH
3aHHAMaHBIH OTIIeNi Ke3eHIH/e, SKOHOMHKA KaTaH KalmUTAIUCTIK 3aHAapMEeH HAapBIKTHIK 3KOHOMHKAHBIH
peIBCTEpiHE AaCBIFBIC TYCIN, aybIp ONIEyMETTIK CUIKiHICTepre, KBIIMBIC JCHTEHIHIH apTybl, COHIai-ak
KOFAaMHBIH aca Oaijap MeH Kemeusepre oJeyMeTTIK JKIKTeNyl Ke3iHae KaiasmracThl. OCHIHBIH 0opi
KOFaMBIMbI3]Ia PaJIUKalIbl KYKBIKTHIK HUTHIIM3MHIH, aJJaMHBIH CaHAChIHAH Te3 OaroFa JereH KYIITapJIbIKTaH
OacKaHbIH OapIBIFBIH BIFBICTHIPATHIH HUTHWIN3MHIH JaMyblHa oKenal. KYKBIKTBHIK HHUTHIIN3M >KaFIaibIHIA
KOFaMHBIH 631 Te3, 3aHChI3 Maiija Taldy JKOJAapblH bIHTAJAHIBIPCA, CAHA CE31Mi JKOFaphl OpTa TAaNThIH Maiaa
00JIybl 6T KHBIH CKCHI aHBIK.

Byrinri Tanma KoFaMaa OpbIH alnFaH KYKBIKTHIK HUTHIIU3MHIH JJaMybIHA 9cep eTeTiH (akTopiaapAblH Oipi
emiMizain 0ip KoFaMAbIK (hopMampsIaH eKiHIIICIHe eIl TaspibIKChI3 0TyiMeH Mie OaimaHbICTh. Ocipece, Oy
Oenrini Oip uaeoNOrHs, KYHIBUIBIKTAP HET131HIIe OMip CYpreH KOFaM YIIiH YJIKEH KUBIHIIBUIBIKTAP TYABIPABL.
Osz/iepi YIIiH MBI3FbIMAC CaHaJFaH KaruaadapAblH )KOKKa IIbIFapbLTybl, OYpbIHFEI OIaKTHIH KYHPEN, OpHBIHA
MYJIIEM JKaHa MEMIICKETTiH OpPHBIFYBl, MEMJIEKETTIK MEHIIKKE HEeTI3[eNreH MIapyamIbUIbIKThIH KEeKe
MEHIITIIKKE BIPBIKCHI3 OTKI3UTyl KOFaM MYIIENepi apachlHaa jKaHa KabINTACKAH KYKBIKTBIK XKYie, KYKBIKKa
JIETeH CeHIMCI3/TIKTi, KaObLI1aMay Ce3iMJIEPiH Ty IbIPIbIL.

ConbiMeH 0ipre, Ka3aKCTaHIBIK TOKIpUOEE SUICTTLUIK yakKbpIT ©Te Kele TEHMIK pPeTiHAe KaObLijgaHa
Oacrazpl. Erep bateicta 3aH anablHAarbl TEHIIKTI KaJbIITACTHIpyFa ThIpbicca, Kasakcranma (comuanusm
Ke3iHJIe) ojlap HAKThI TEHJIK YIIiH KypecTi. KeHecTik Ka3akCTaHIbIK 3aHIap/IbIH a0COIIOTTI TEHIIK KYpyFa
JIOPMEHCI3IT1 KOIIIIIKTIH KOHUTIH KaJABIP/IbI, COHBIH CajlapblHaH 3aHCHI3 dIiCTeP apKbUIbI 9IIETTLTIKTI
KaJIIbIHA KeNTipyTe YMTBUIBIC Maiiaa 0onasl. JlereHMeH, Ka3ipri Ka3aKkCTaHIBIKTapAbIH KOFaM/IBIK CAaHACHIH/IA
VKBIMIIBUIABIK TEeH KaybIMIACTHIK Haesapbl ol ae Oepik. KazakcTaHAwlK TysiFa >KaHyd — KOFaM —
MEMJIEKET XKYHenepiHiH KYpAeli )KUBIHTHIFbIHA Kipe/i.

Tarpl Oip Hazap aymapaThIH KOUT, pedopManap KOFAMIBIK KaThIHACTAPABI PETTEYAl JKETUImiIpyae
pyXaHH Kojjayra he OOJMaibl JKOHE TOJBIFBIMEH KYKBIK MHCTUTYTBIHA, OHBIH HOpMaJlapbl MEH TOpTiOiHe
cylieH . DKOHOMHKA MEH KYKBIKThI BIPBIKTAH]IBIPY KOFAMHBIH MOPAJIbIABIFBIMEH THICTI JICHTCH/ICTT MaHbI3/IbI
XKoHe TaOWFM KaThIHACBHIHCHI3 OTTi. backa enfepaiH Tapuxu TXipuOeci KepceTiln OThIpFaHnail, Koram
MOICHHUETCI3, MOPAIIbCHI3, (PUIOCO(HICHI3 )KOHE AIHCI3 MPOTPECCUBTI KANBINTHI 1aMHU alMaiasl [6].

KazakcTranarbl KYKbIKTBIK HUTHIIM3M QJICYyMETTIK-DKOHOMUKAJIBIK )KOHE KYKBIKTBIK JaMYIbIH HIBIFBIHBI
FaHa eMmec, COHbIMEH Oipre pyxaHH AaMy[IblH J>KETKUTIKCI3AIriHeH Ae opblH ajagsl. Ocbl KyHre neiiH
KYpTiziireH pedopmanap MOACHUETTIH 6plieyiH, KOFaMHBIH pPyXaHH OMIpiH aHa >KeTICTIKTepPMEH,
UICSIIAPMEH JKOHE KYHJIBUIBIKTApPMEH OalbITyabl Ke3aemai. Jlereumen, KasakcTanmarbl MOJICHUETTIH J1aMybl
KYTUITEH jaaMy JeHreiinme 0osimajnbl. HapbIKTBIK SKOHOMHKAHBI KAJIBIITACYbl, MEMIICKETTIK KYKBIKTHIK
JKYWere 3aMaHayW CTaHAapTTapIblH €HYi, JIeyMETTIK CaJaHbIH JeHTeHiHIH KeTepilyi, MeHCaysblK caKTay
CaJIaChIHBIH JKaKCcapybl )koHEe Oacka Aa pedopMaiap YIT TapUXbIMEH, MOJICHUETIMEH YKOHE MMAaH IbLIBIFBIMCH
JKETKIMKCI3 Oalinmanbicta xypri3isui. OChIHBIH cangapblHaH 013 OYTriHTi TaHJa Ka3aKCTaHJBIK KYKBIKTHIK
HUTWIN3MHIH (EHOMEHIHiH cumaThlH Kepyre Oomanel. Om Oip >KaFblHaH a3amaTTapAblH 3aHIap MeEH
epexenepre jkasalay Kayili acThlHAa OaFbIHBIITHUIBIFEIH KOPCEeTCe, eKIiHII J>KaFblHaH, Keilip Koram
TONTAPBIHBIH COJI HEMECe 0acKa KYKBIK JKOHE 3aH ePEeXkKeIIEPiH CaHAIbl CAKTayFa KYJIBIKCHI3/IBIFBI MEH CaHaJIbI
TYpAE JKantapylna KepiHic anmaabl. AJl KOoFaM YIOiH eH KayinTici, OWIiK HeMece KapKbUIBIK 3JIHTalapblH
Keii0ip OemnikTepiHiH e37epiH KYKbIK HeMece 3aHHAH >KOFaphl KOIObI HeMece OarblHOaybl, CONl apKBLIBI
KOIIITIKTIH OWbIHA KYKBIKIICH 3aH 3aHIapIblH aOBIpOWBIHA KATBICTHI TEPIC, KAFBIMCHI3 O camybl. OChI
opaiijia Ka3aKThIH «aJIJIBIHFBI ap0a Kaial )Kypce, COHFbI ap0a coJiaii :KypeIi» JIEreH co3i epikci3 ecKe Tycel.
S¥Hu, Oi3/1iH alTKBIMBI3 KENTeHi «OWITKY, «OeAenailikke» OOl YCHIHATHIH JKOHE CNIKTEHTIH Ka3aKCTaHIbIK
KOFaM7Ia «3JIUTAHBIHY JKYPiC-TYPBICHI, MOJICHHETI, 631H 031 YCTay 3TUKACH CO3CI3 KOMIIUTIKTIH MiHE3 KYJIKBI
MEH XYpic-TYphICBIHA OpacaH 30p dCEepiH TUTi3eIi.

Toxipube KepceTinm OThIPFaHAAil KOFaMAAFbl MOJEHHET JIEHTeWiHIH TOMEHJIEyi MEH KYKBIKTBIK
HUTHIN3M Tikened OainmanbicTel. KoraMHBIH KenTereH Mytesepi 0ip-0ipiHiH eMipiik Myaenepine HYKcaH
KENTIPETIH MOPATBIBIK-KYKBIKTEIK HOpMaapAbl OY3BIT, CKENTHKTEpre alHaaFaHla, 3aH YCTEMIIK eTeTiH
JKOHE OFaH OarbIHATHIH KOFAMHBIH KaJbITaCybl MYMKIH eMec. COHIBIKTAH MOPAaJbJbIK HETI3epi aJicipereH
KOFaM ©3iHIH oJ-ayKaThl MEH JJaMybIHa Ka)XeTTi illIKi BIHTHIMAKTACTHIFI MEH a3aMaTTHIK 13Tl KacHeTTepiH
JKOFAIITabI.

A3aMaTTBIK KOFaM OHBIH MYIIENEPl KYKBIKTBIK MOJCHHET JKOHE QJIEYMETTIK, 3UATKEPIIK JaMyIbIH
JKOFaphl JIeHTeliHe We, ©3iHIH TaHJAyblHJa CEpIKTI JKOHE 63 IC-opeKeTiHe JKeKe aapa jkayam Oepyre,
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a3aMaTThIK OCNICCHAUTIK TaHBITyFa KaOINeTTi kaFfalaa FaHa emipiieH Oonaabel [7; 22]. AlitTa eTy Kepek,
Ka3aKCTaHIBIK KOFamJia KYKbIKKa KapbhIM KaThIHAC 9p TYpJl JeHreiae KaObUIIaHaAbl, al a3aMaTTapAblH
KYKBIKTBIK JKYPIiC-TYPBICBIH KOIl JKaFjalijja 3aHFa OarbIHBIINTHI JIeN aiTyra Oonmaiinel. JlereHmeH, 0i3miH
KOFaMBIMBI3]Ia KYKBIKKA, OHBIH aObIpOMbIHA OaFbIHYIIBUIBIK OeNTiiepi ge Oaiikanabl.

KYKBIKTBIK HUTHIIM3M 3aHHBIH POITiH, OHBIH OapibIK CYOBEKTiIep MEH KOFaM YIIiH TMaiIachiH KOKKA
IIBIFAPBINT KOWMaM, BIKTMMAal JaMyJblH MNEpCHEKTUBAIapblH Ja KYHCBI3JaHIbIpaabl. MyHaall »xarnaiira
KYKBIKTBIK PETTEYAIH JKOHE TXKIpUOEHIH KETiCHeyIILTiri, a3aMaTTapAblH KYKBIKTHIK CayaTTBUIBIFBIHBIH
TOMEH JIeHTeHi Nie yiaKeH ocep eTemi. KYKBIKTBHIK HUTHIN3M 3aHIbI OiTMEYMEH TikelleH KapbhIM-KaThIHACTa
CUTIATTAIYBI MYMKIH, aJI €KiHIII JKaFbIHAH, OeNTiT O0ip aJaMHBIH TyHUETAHBIMIBIK KO3KApacTaphIHBIH HET131
peTinze apekeT etyi MyMKiH. by xarmaiina keliOip azamatTap eMipiHiH Heri3i Oarmapsl €Til 1ocTypiep MeH
ONeT-FYPHINTAPABI )KOFaphl KOSIbI 12, KYKBIK JKOHE 3aH epexeliepi eKiHII OpbIHFA aybICallbl JKOHE OMip
CYPYAIH KQXETTi dJIEMEHTI peTiH/e KaObUTIaHOaM Ik

CoHBIMEH KaTap, a3aMaTTap/blH KYKBIKTHIK MOJCHUETI MEH KYKBIKTHIK CAaHACHIHBIH Ma3MYHBI HETi31HCH
KYKBIK TI€H cascaTThl Olryre OalaHBICTBI, COHBIMEH KaTap OJlap SJEYMETTIK, CasiCH KOHE KYKBIKTHIK
HaKTBUIBIKIICH KaMTaMachl3 €TiTyl MYMKiH. AJjaimga KYKBIK TI€H cascaTThl OuTy 3aHIbl MiHE3-KYJIBIKTHIH
menrymi (akTopsl 00JbIN TaObIIMaknel. by ¢dakropiap Tex Tepic caHKuusAnap, KYKBIKTBIK TopOueneyi
FaHa €MeC, COHBIMEH KaTap QJISyMETTIK epeKIle dpKalllaHia KOoJailibl eMeCc OOBEKTUBTI KaFmaalaapbiHJa
TYJIFAaHBIH KYKBIKTBIK KO3KapacTapbhIHBIH KAIBINTACYbIHA JCEP ETETIH YITTHIK MEMJICKETTiK-KYKBIKTHIK
HICOTOTHSHEI 1a KAMTHIE.

KazakcTaHmarbl KYKBIKTBIK HUTHIU3MJI  KOFaMJIBIK-CAsiCH  JKAaFJIalJblH  XaJbIKThIH KYKBIKTBIK
MOJICHHETIHE dcep eTYiHiH eneyni Oip KepiHici periHme ne aiityra Oomamel. JKanmbel, Kazakcranmarbl
HATWINCTIK CaHa KOFaMIBIK-CasCH HETi3AepiH TyOereitm esrepyiMeH cabaKTacaThH OTIENl KEe3CHIe ToH
00BeKTHBTI KyObIIBIC. Kem ikarmalima pedopmamap XambIKTBIH ©Mip CYpy JMAEHTeHiHIH alTapibIKTail
TOMEH/IeYyl jKarmailblHIa >KYprizijice, KeNIIUTK KypAeli e3repicrep MEH TOJIKYyJapAbl YJIKEH BIHTaMEH
KaOpUTmaMalael. Pedopmanmap MeH e3repicTep KOFaMIBIK-CAsCH JKOHE SKOHOMHUKAIBIK TYPFBIIAH o0IeH
OaramaHOAMBIHITIA KOMIIUIIK OapiibIK XaHa apTHIKIIBUIBIKTApIbl KaObUImaMainbl. KYKBIKTBIK HUTHIN3M
JICHrell OJI KOpIHIC alaThlH MEMJICKET OHE KOFAaMHBIH CalayaThIHBIH ©3IHJIK KOPCETKIINTepiHiH Oipi
Ooxnaner nen adityra Oonanpl. ConnbikTan KazakcraHmarbl KYKBIKTHIK HUTHJIM3MJII T€K 3aHIbl TYCIHIK FaHa
eMeC, OJ KYKbIKThI HEMECE OHBIH KCKE HOpMAaJapbiH 9JCYMETTIK, CasCH CYOBEKTIIEp HEMECEe >KaJlIlbl
Ka3aKCTaHJIBIK KOFaMMEH Oarajlay HOTHIKECIHJC TYBIHJANTBIH QJICYMETTIK-CasCH KYOBUIBIC JIeN CEHIMMEH
aiityra 6onansl [8].

KYKBIKTBIH oNeyMeTTiK MaHBI3bIH JKOKKA WIBIFapy, KYKBIKKA, KYKBIKTBIK TOPTINKE JETeH KYPMETTiH
00Maysl OYTiHTI HUTHIM3MHIH 0acTel cumaTrTrapsl 006 TaObutansl. COHBIMEH Oipre, apTypili AeHreineri
JKEKEJIETeH MEMJICKETTIK OpraHap MEH Jiaya3bIMJIbl TYJIFAap/blH TapanbiHAH OPBIH aJaThlH KYKBIKKA JICTeH
HEMKYPaHIBUTBIK, MEHCIHOCYIIIITIK, CeHIMCI3/IIK KOPCETy CHUSAKTHI CHUTIATTap Jla HUTHIM3MHIH KOpiHIici Jen
afityra Oomanmpl. Hurmimmsm eki HelcaHma OpbhIH ajaabl: OipiHIIICI, KYKBIKTHI alllbIK TYPJAE YKOKKa IIBIFapy,
OHBIH Karuaajiapbl MCH HOpMalapblH €CKepyci3 KaJAbIpy; eKiHIIICI, KYKBIKTHIK HOpMalappl Oie OTBIPHII,
oJlapJpl ©3 MaKcaTbiHa majanany [9; 270]. Onerre, Koramaa agaMaapblH KeHoip 0eiri KYKbIKThI KOKKa
LIBIFAPBITT, OFAaH MOMBIHYCHIHFBICHI KEJIMece, eKiHII 06JIiri coll KYKBIK HOpMajapblH MYKHUST 3€pTTEI OJIapabl
alfHAJIBIN OTY TETIKTEPIH KapacThipaibl. KYKBIKTHIK HUTHWIIM3M TEK KaparnailbiM XaJbIK apachiHJa FaHa eMec,
COJI KYKBIKTBIH JKY3€Te achIPbUIYBIH KaMTaMachl3 €TETIH XOHE KaJlaFaJaiThlH MEMJICKETTIK KbhI3METIILIEp
apachlH/Ia J1a )KHi OPBIH aJIaJIbl.

Kazakcraunsik raasiM C. ©30€KYIIBIHBIH MMIKipiHIIE, KYKBIKTHIK HATHIN3M — KOFaMja KaObUIIaHFaH,
MOMBIHIAFaH KYKBIKTBIK KYHJIBUIBIKTAP/IbI, KaFuIaJiap MCH 3aHHAMAaHBIH MYMKIHIKTEPIH YKOKKA IIbIFapy,
CEHIMCI3/IIK TaHBITY apKbUIbl OMITIKTIH 3aHCHI3IBIFBI MEH 0AaCCBHI3ABIFBIHA KO3 )KyMa Kapay OoJbIN TaObliabl
[10; 149]. KyKBIKTBIK HUTHIM3MHIH OYJI aHBIKTaMacChl ICTYPIIi 3aH ofedneTTepine GepineTiH aHbIKTaMa aH
e3relie, Ka3aKCTaH bIK KOFaMIaFbl KYKBIKTBIK HUTMIM3MHIH CUTIAThIH KOPCETE Il et allTyra 0oJabl.

Byrinri xyni Ka3zakcranmarel KYKBIKTBIK HHTHIIM3M €H «KaparaibiM» KYKBIKTHIK HOpMalapibl, aTar
aliTKaH/Ia >KOJM KO3FAJBICHI, KOFaMIBIK OpBIHIApJa ©3iH-031 yCTay epeKelepiH, CajbIKTapAbl TelleMey,
3aHIBIK MIHAETTEPIEH JKaITapy >KoHEe Tarbl 0acka KYKbIK HOpMaJapbelH Oy3y KoHE CakTamayaa KepiHic
Tabaabl. KYKBIKTHIK HUTHIU3M CHUSKTBI KYOBUIBICTHI KCHY VIIIH a3amMarTaplbl KOFaM MEH JKEKe TYJIFaHBIH
KYKBIKTBIK MOJICHHETIHIH JCHIeiH KOTepyre YMTHUTyFa BIHTAIAHABIPY KAXKETTINIr aiaH aHBIK OOJIBII
TaOBUIABL.

JKeke TynFaHbIH KYKBIKTBIK CaHACHIHBIH JCHIEHIHIH 6Cyl KOFAMHBIH KYKBIKTBIK CAHACHI MEH KYKBIKTBIK
MOJICHUCTIHIH JKaralbIHBIH ©3TrepyiHe Tikellel OaimaHbicThl. CON YIIIH JIe¢ KOFAMHBIH Kbl KYKBIKTHIK
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MOJICHHETI MEH KYKBIKTBIK CaHACBHIHBIH TYPaKThl OHTAWIBl KBI3MET €Ty, JKeKe TYJIFalapAblH KYKBIKTHIK
CaHaChIH JAaMBITYy YIIIH MYHJAH QJIEyMETTIK MHCTUTYTTap/bIH KaJbIITACYbl YHEMI YKaHAPTHI OTBIPYIBIH
MaHbI3Bl 30p. MBeIcallbl, KYKBIKTBIK KYHeHIH Oeiiri Oobil TaOBUIATBIH KOMIIOHEHTTED KYKBIKTHIK
WHCTUTYTTAp TYJIFAaHBIH KYKBIKTHIK CaHAChlHA Tikelel acep eTenmi. KyKBIKTHIK TyCiHIKKe 3aHmapaaH Oacka
azamarTapIblH KYKBIKTHIK CaHACHIHBIH KaOBUIIayIaphl, Ko3KapacTaphsl 1a o3 acepid turizemi [11; 94].

Bi3niy oWBIMBI3IIA, MEMJIEKET TapalblHAH KYKBIKTHIK HATHIIH3MII €HCEPY MEH KOO JKOHIHJE KEIICHTI
XKYHeIni KYMBIC XYpTi3inyi Tuic. By mapara GapeiHIIa KOFaMHBIH KeH Oeiiri TapTeutysl THic. COHBIMEH
Oipre KOFaMHBIH aca MaHBI3IbI OYBIHBI KOMEJIETKE TOJIMaFaHAap apachlHAa KYKBIKTBHIK TOpOme Oepy KoHe
KYKBIK OY3YIIBUIBIKTBIH aJblH aly epekiie MaHbI3ra ue. KyKBIKTBIK TOpOMe — MEMJICKETTiH, KOFaMJIbIK
YUBIMIAp/IbIH, JKEKEIEreH a3aMaTTapJblH KYKBIKTBIK TOXKIpUOeHI Oepy >KOHIHJeri MaKCaTThl KbI3METi;
KYKBIKTBIK HOPMAIap/IbIH CaKTalybIH, OPBIHAATYbIH JKOHE KOJIJIAaHBLTYBIH KaMTaMackl3 eTeTiH Oenrini 0ip oH
uaesapapl, Ke3KapacTapibl, KYHIBUIBIK Oarmapiiapibl, Ke3KapacTapAbl KalbITACTHIPY MaKCaThIH/IA
aJlaMHBIH CaHAChl MEH MiHE3-KYJIKbIHA KYiieni acep ety [12; 121].

KyYKBIKTBIK HUTHIIM3MMEH KYPECYIiH KeJeci OarbITTaphl YHEMI JKoHE Y3MIKCi3 XKypriziiyi tuic: 1) agam
MEH a3aMaTThIH KYKBIKTaphl MEH OOCTaHIBIKTApbIH MEMIIEKETIIEH KaMTaMachl3 eTyi; 2) MeMJIeKeT
ayMarbIHAa 3aHIBUIBIKTHI HBIFAWTY; 3) MEMIICKETTIH HETI3ri JKOHE e3re J€ 3aHIapBIHBIH YCTEMITiH
KaMTaMachl3 €Ty; 4) MeMJIEKETTiH KYKBIKTBIK KYHECiH YHEMI JKeTUIAIpY; 5) MeMiIeKeTTe KYKBIKTBIK TOPTIiMTi
KaMTaMachl3 €Ty; 0) COT »oHE KYKBIK KOpFay OpraHIapbIHBIH O€elliH apTThIpy; 7) MEMIIEKETTe KYKBIKTHIK
6iniM O6epy/IiH KyHeciH KaJabITacThIpy.

ConbiMeH 0Oipre, Tarbl Oip MmapagoKCalbl XKOUTTEPAiH Oipi, casCH-KYKBIKTBIK JKYHCHIH, 3aHIapIbIH
KETUTMETeH T H 0alKalThIH Ka3aKCTaHABIKTap/IbIH KOIIIIK Oeiri, eKiHilKe opal, )KaFaalsl Ty3eTyre
yMThUIMak eI, KepiciHime, KoFaMaa KYKBIKTEIK *KYHe Ty3eIMEiai MeTeH MiKip e KeH TapalFad. Azamarrap
caiiimay MeH pedepeHIayMFa, op TYpil JeHTelIeri caiayiapra KaTeICyFa oii 1e 00yica KYJIBIK TaHBITIIANWTEI.
Kebinece MmyHiaii mapanapra a3aMaTTap/IblH JKanai KaThICybl TEK SKIMIIIIK pecypcTapiblH apanacybMeH
JKy3ere acampl. AsaMmarTtapAblH OYJI YCTaHBIMBI ©3 IIKipi CINTeHEeHI e3TrepTe alaThIHBIHA CEHIMMEH
KapaMalThIHBIH KepceTei. SIFHu, OyaaH AEeMOKPATHSJIBIK KYHIBUIBIKTAp/IbIH alaMIapAblH caHachlHA o1 e
Oosca cinOeyin kepyre Oonaabl. By perre 3aHmap MeH >Kypri3ulin OTBIpFaH cascaTKa OHJABI CbIH auTy
TOXKIpUOECiHIH KalbIITACIAyBl J]a ©3 9CepiH THUrizeni. MpIcanbl, YITTHIK KYKBIKTHI ChIHAY JKafnailnapeiHaa
OFaH KapaMa-Kapchl KYOBUIBIC 3aHAapIbl MOMBIHAaMay, KYKBIKTBIK JEMarorus jkoHe Tarbl OacKajapbl OpbIH
anaynel. Kem xarnmaiifa, KYKbIK epexesiepiHe ChIH alTy KOHCTPYKTUBTI )KOHE KY3BIPETTI OarbITTa OONIMAaM/IBI.
TyracTaii KYKBIKTBI JKOKKA IIBIFAPY Ka3aKCTaHJBIK KOFaMJarbl KYKBIKTBIK aTMoc(epaHblH HallapiiayblHa
okene/i. Byt KyObIIbIC 9/IETTE «TapUXH JaMyIbIH JafIapbICThIK qoyipiepiMen OaitmansicTo» [13; 606].

JlereaMeH, KYKBIKTHIK HUTHJIM3MHIH 0acThl  ceOenTepiHiH Oipi  a3amMaTTapiblH  KYKBIKTHIK
cayaTTBUIBIFBIHBIH 9J1i Jie 00Jica TOMEH/Ir, KOFAaMBIMBI3IaFbl 3aHCHI3 CAHAHBIH TEPIC TYPJIEpiHiH TapaybHa
KOJIAWJIBI JKaFIai yKacallybl, COJI apKbUTbI KOFaMIbIK CaHaHbl MAaHUMYJIAIMsIIayFa MYMKIHAIK OepeTiHiH aTan
OTKCH KOH.

KazakcTaHgplKk KOFamjarbl a3amarrapra TOH Oipereil KYKBIKTBIK CaHaHBIH CHUNAThl KYKBIKTBIK
WHCTUTYTTAPABIH KY3ICTCH KbUIIApIarbl TAPUXTAFbl HAKThl KBI3METIMEH JI¢ aHBIKTalaabl. KazakcTaHIbIK
KYKBIKTHIK HUTHJIN3M Ka3ipTi 3aMaHHBIH JKEMICl eMec, OHBIH TaMbIPbl MEMIIEKET TapUXBIHAA TEPEHIIE KATHIP.
Tex COHFbI XbULIAP Ka3aKCTaHJBIK KOFaMbI YIIIH KOFAMJIBIK-CasiCH OMIpJIeri alKblH, OYPBIH JKACBIPHUIFAH
KaWIIbUIBIKTAPIbl  aHBIKTAWTHIH OCTOYPBICTHI Ke3eH Oonabl neyre Oonazpl. OCBHIHBIH —cainjapblHaH
MEMJIEKETTiH Ka3ipri KYKBIKTHIK JKyHeci MeH KYKBIKTHIK CasCaThIHBIH KEMIIUTIKTepI MEH OJIKbUIBIKTAPHI
aliKpIH KepiHic Taba 6acTaabl.

Hdemek, ocbl QakropmapislH OapiblFbl FalbIMIAp MEH 3epTTEyIIUIepIi a3aMaTTapibl KYKBIKTBIK
QJIEyMETTEHIPY JKOHE KYKBIKTHIK TOpOHEIICY MocelleCiHe TePeHIpEeK Ha3ap ayaapyra urepmenciini. CoHbIMeH
0ipre Ka3aKCTaHIBIKTAp/bIH KYKBIKTBIK CaHAChlHA KYKBIKTBIK JKOHE CasicH jKyHenepiiH »kahaHmaaHybsl MEH
©3apa ThIFbI3 HHTETPAIMsIIAHYBIHBIH BIKIAJI €TETIHIH ecKepy KaxeT. OHbl KOFaMJaFbl OaThICTHIK KYKBIKTHIK,
casicu wuJesylap MEH KYHIBUIBIKTApAbIH KEH TapalyblHaH Kepyre Oonaipl. AMNWTa KeTy Kepek,
Ka3aKCTaHIIBIKTapAbIH KYKBIKTHIK CaHAChIHA MYHJAil ocep eTy opKallaH OHABI Ooja OepMeyi MyMKiH. by
(dakropaapapl cascH yAepicTeri Ka3aKCTaHIbIKTapIblH HHUTHIM3MIIK, KYKBIKTBIK €MEC CaHachl MCH
KYKBIKTBIK MOJICHHETKE KapChl KOPIHICTEPIiH KOKFa OaFbITTAIFaH JKYMBICTApbl JXKYPri3y Ke3iH/e JIe eCKepy
KaKeT.
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KasakcTaHablK KYKbIKTbIK MEHTanuTeT ...

Kopvimuinow

CoHBIMEH, JKOFaphblia KENTIPIITeH KaWTTaplbl capanTail Kejie, KYKbIKTBIK HUTWIN3M (DEHOMEHIHIH,
JKAITBI HUTHIM3MII CBIPTKBI (DAaKTOPIIAp/IbIH 9Cep €Tyl HOTHIKECIHJIC )KOHE a3aMaTTap/IbIH 1IIKI MEHTAIbIBIK
JeHrelingae caHalsl HeMece OelicaHasbl HbICaHAa Oaranay caijapblHAH OPBIH allaThIH JKaFBIMCBI3 KYOBLIBIC
nen aiityra 6omaapl. O Genrisi 6ip HaKTHI (haKTOPJIAPIBIH 9Cep €Tyl HOTHKECIHAE a3aMaTTapIbIH KYKBIKTHIK
MEHTAJIUTETIHAE KOpiHic Tabampl. [[eMek, Ka3aKCTaHABIK KYKBIKTHIK MEHTAIUTETTI XKETUIIIPY, MEMIICKETIICH
KYKBIKKA KaTBICThI OHJIbI, JKaFbIMJIBI UJCSUIAP/bl JaMbITY apKbUIBI KYKBIKTBIK HUTHIU3MII €HCEPY TYpasbl
anTyra 0oambl.

KopeITEiHABIIAM Keje, Kasipri yakKbITTa KYKBIKTBIK HUTHIIA3M, OJ KOPIHIC alaThlH JeCTPYKTHBTI
CUNATTaFbl TYPJ 3aHfa KapChl OpPEKETTEP MEH KbUIMBICTAp (ChIOAMIAC JKEMKOPJIBIK, TYPMBICTHIK 30PJIBIK
30MOBUTBIK, OY3aKBUIBIK, OYJITMHT JKOHE TaFbl OacKallapbl) KOFamFa, a3amarTapFa, JKaIIIbl MEMJICKETKE e
opacaH 30p 3HSHBIH KenTipemi. Ka3zakcTaH MeMIIEKeTi YIIiH KYKBIKTHIK HHTHIIM3MII KOO KOHE 3aH
YCTeMJIITiH OpHATY, KOFAaM MEH a3amMaTTap TapalbliHAaH OHBIH KOFaMJIbIK-CasCH, JICYMETTIK KYH/ILUIBIFBI MCH
MaHBI3IbUIBIFBIH YFBIHY, 3aH OWIIriH OpHATY KeHIHIETi KYII-Kirepi OHTaiaHIbIpy NpoLeci ©3eKTi Mocese
Oomeim TaObUTAmE. JleMek, OYTiHTI KYKBIKTBHIK ITBIHAWBUTBUIBIK KYKBIKTHIK HUTWIIM3MHIH ceOenTepiH, Oy
KYOBUTBICTBIH MOHIH TEPEHIPEeK CasCH-KYKBIKTBIK TYCIHYIi, OCBl KYOBUIBICTIEH KYPECYIIH KYKBIKTBHIK
TETIKTepl MEH KypaJJlapblH Kee TYpAe 93ipieyai Tauarn eTel.

KazakcTaHIBIK  KYKBIKTBIK ~MEHTAIUTTIH  KYKBIKTBIK HUTWJIM3M  IpOLECTepiHE  ocepi, Oy
KYOBUIBICTApbIH apa KaThIHACKHI, COHIAH—aK KYKBIKTBIK HUTHMIM3MHIH KYKBIKTHIK CaHa MEH KYKBIKTBIK
MOJICHUETTI JAaMBITYFa 9CEPiH aHBIKTAay TEPeHIpEK >KOHE JKaH JKaKThl Talgay MEH 3epTTey[i KaKeT eTell.
KyYKBIKTBIK Kyiiere OipKenKi eHri3UIreH »oHe THICTI Typlle HOPMATHUBTIK KaMTaMachl3 €TUITCeH KaFaaija
FaHa KOFaMJa KYKBIKTHIK MEHTAIUTET JJIEMCHTTEPIHIH THIMII KaJBIITAaCybl MEH IaMybl Typaibl anTyFa
Oosnanel. TysFa caHachIHBIH TEPEH KabaThIHAA KAaTKaH MCHUXUKAJIBIK MEHTAJIB/BIK JCHIeHiHE OH acep €Ty
apKbLUIBl OHBIH KYKBIKTBHIK CAHACHIH KAJIBINTACTBIPYFa, COJ apKBUIbI KYKBIKTBHIK MOJICHHETIH KOTEPYTe JKarai
JKacanpiHanel. by e3 keseringe, a3amaTTapIblH CaHAChIHA 3aH YCTEMIIK €TEeTiH KOFaM >KarmaibIHIa
KYKBIKTBIK MEHTAJIUTETT] KaJbINTACTHIPYbIH, JKAIlai OpPbIH ajaThlH KYKBIKTBIK HHUTHIIM3MII CHCEpY
TETIKTEPiH EHAIPYIiH )KOHE OHTAMIIbI KYKBIKTBIK PETTEYIiH MaHbI3bI 30p €KCHIIITH KopCceTe/Ii.
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Ka3zaxcranckmii HpaBOBOﬁ MEHTAJIUTET U HpaBOBOﬁ HUT'WJIN3M

TloBbIIeHne MPaBOBOM KyJIBTYPHI U IIPABOCO3HAHHS B COBPEMEHHOM Ka3aXCTaHCKOM OOIIECTBE CTAIO OFHOM
U3 aKTyalbHBIX IPOOJIEeM IopHIHdecKol aeiicTBuTenbHOCTH. KpoMe TOro, OHM BBI3BIBAIOT OECIIOKOHCTBO U
BOIPOCHl IIPaBOBOro HuUrmiausma. CTaTbs IOCBSIICHA M3YyYEHHIO IIPABOBOIO MEHTAIUTETa, IPaBOBOIO
HUTWJIN3Ma, NPAaBOBOW KyJNBTYpBl M NPAaBOCO3HAHHUS B Ka3aXCTAHCKOM OOLIECTBE. ABTOpaMH PacCMOTPEHO
MOHATHE «IIPAaBOBOM MEHTAJIMTET», €ro B3aMMOCBA3b U BIMSHHUE C IOHATHEM IIPAaBOBOTO HUTWIN3MA.
HeobxonumocTs u3ydeHus (eHOMEHA NPAaBOBOTO MEHTAIUTETa M €ro CBA3M C IPABOBBIM HHUTHMIN3MOM
000CHOBaHa TeM, YTO MOCIeJHee MOHATHE UrPaeT BaKHYIO POJIb B MOBBIIIEHUH B Ka3aXCTaHCKOM 0OIIecTBE
MPaBOBOI KyJBTYPHI M IIPAaBOBOTO CO3HAHHS Ha HOBBIM ypoBeHb. IIpaBOBOI HUTMIIN3M OTPHIAET BIUSIHUE
YCHIIUH U IIaroB, MPeNPUHIMAEMBIX TOCYIapCTBOM M OOIIECTBOM IJIsI 0OeCHedeH s BEpXOBEHCTBA IIpaBa.
OnHako (OpMHpPOBAaHHE IPABOBOH KyJBTYpHl M IIPAaBOCO3HAHMS HEBO3MOXKHO 0€3 ydera MEeHTaJIbHBIX
0co0eHHOCTEH JIMIHOCTH U o0miecTBa. XapakTep JIF000ro o0IIecTBa ONpeAeIsIeTCsl YPOBHEM ITPAaBOCO3HAHUS
U IPaBOBOM KyJbTYphl €ro WieHoB. V3yueHue IpaBOBOrO MEHTAJIMTETa U MOJHATHE €ro MOHHMAaHUS Ha
HOBBIIl YPOBEHb MO3BOJIAIOT CHOPMUPOBATH MO3UTHBHOE OTHOIICHUE OOIECTBA U JINYHOCTH K MPaBY, TIOHATH
NPUYUHBL U TTOCIEACTBHS NIPAaBOBOTO HUTMIM3Ma M NPHHATH ONTUMANbHbIE Mepbl 00pbOBI ¢ HUM. B cBs3u ¢
3TUM HCCIIEOBAHUE NPAaBOBOTO HUTWIIM3MA U €r0 NPEOJIOJEeHHE CIEeIyeT paccMaTpUBaTh KOMIUIEKCHO, B
TECHOH CBSI3M C BOINPOCAMH IIPABOBOTO CO3HAHUS, MPABOBOM KYJIBTYpPBI U IPABOBOTO MEHTAJIMTETA, C yUETOM
MEHTAIBHBIX OCOOCHHOCTEH TIpakAaH B OOIIecCTBE, HMX CHUCTeMbl o0mell meHHocTH. PesympraTom
UCCIICIOBAHUs SIBISICTCA BBIICICHUE COBPEMCHHOIO COCTOSHHSI HAIMOHAJABHOM IPAaBOBOM CHCTEMBI,
OIlpeJe/ICHHE U aHAJIN3 Ka3aXCTAHCKOro IIPaBOBOI'O MEHTAJIMTETa U NPABOBOIO HUTMIIU3MA C TOUYKH 3PEHHS
CETOHSIIHEro JHS, pa3paboTKa HaNpaBJICHUH U Mep JUTS UX TIIyOOKOro IIOHUMAaHHSI.

Kniouegvie cnoea: mpaBoBas KyJbTypa, HPaBOCO3HAHUE, I[PABOBOM MEHTAJIUTET, IPaBOBOM HUTMIU3M,
MPaBOBOE PETYJINPOBAHMUE.

D.A. Bakirov, N.D. Myrzataev
Kazakhstan legal mentality and legal nihilism

Improvement of legal culture and legal consciousness in modern Kazakhstani society has become one of the
urgent problems of legal reality. In addition, questions of legal nihilism are also causing concern. The article
is devoted to the study of legal mentality, legal nihilism, legal culture and legal consciousness in Kazakhstani
society. The concept of legal mentality, its interrelationship with the concept of legal nihilism and its
influence were considered in the article. The need to study the phenomenon of legal mentality and its
connection with legal nihilism is based on the fact that this study plays an important role in raising the legal
consciousness and the legal culture in the Kazakhstani society to a new level. In this regard, legal nihilism
denies the impact of efforts and steps taken by the state and society to ensure the rule of law. However, the
formation of legal culture and legal consciousness is impossible without taking into account the mental
characteristics of the individual and society. The character of any society is determined by the level of legal
consciousness and culture of its members. Studying the legal mentality and raising its understanding to a new
level allows to form a positive attitude of the society and the individual towards the law, and to understand
the causes and effects of legal nihilism and take optimal measures to combat it. In this regard, the study of
legal nihilism and its overcoming should be considered in a complex manner, in close connection with the
issues of legal consciousness, legal culture and legal mentality, taking into account the mental characteristics
of citizens in society, their common value system. The result of the research is to distinguish the current state
of the national legal system, to identify and analyze the Kazakhstani legal mentality and legal nihilism from
today's point of view, to develop directions and measures for deep understanding.

Keywords: legal culture, legal consciousness, legal mentality, legal nihilism, legal regulation.
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Capital withdrawal from Kazakhstan: Challenges and prospects
of the recovery mechanism for stolen assets

The purpose of this research article is to study the problem of capital withdrawal from Kazakhstan and the
importance of returning stolen assets in protecting the property rights of citizens, organizations and the state.
The article examines the multi-step process of returning criminal money, highlighting the complexities and
difficulties such as identifying assets, identifying their beneficiaries and returning them to the country of
origin. The article reviews the legal framework of international and national legislation on the return of stolen
assets, as well as the positive experience of Kazakhstan and other countries in this direction. The focus is on
the new law of the Republic of Kazakhstan of July 12, 2023, which focuses on the return of illegally acquired
assets to the state. In addition, the article provides an overview of the challenges and prospects in addressing
this pressing problem and emphasizes the need for effective measures to restore social justice in society. This
paper discusses in detail the challenges countries face in recovering stolen assets in the context of existing
differences in legal systems, increasing financial flows, and offshore zones.

Keywords: asset recovery, illicit proceeds, stolen funds, beneficiaries, offshore, international co-operation.

Introduction

The return of stolen assets from abroad is an important part of the mechanism for protecting the proper-
ty rights of citizens, organizations and the state. The volume of withdrawn funds is over 300 billion tenge, of
which only 20 % of the stolen funds have been recovered. For comparison: at the end of 2018, the National
Fund accumulated 47.7 trillion tenge [1].

The problem of withdrawing money from Kazakhstan abroad is not new and has a long history. Accord-
ing to the Tax Justice Network, about 140 to 160 billion dollars have been withdrawn from Kazakhstan to
foreign offshore companies over the last 25 years. In 2021, the assets invested abroad by Kazakh citizens
alone were estimated at $45.7 billion. Some experts believe that the amount of funds withdrawn illegally
could be much higher [2].

Criminal money recovery is a multi-stage process of introducing criminal assets into the legitimate eco-
nomic cycle of the state, carried out by state authorities with the aim of restoring social justice in society.
The process is lengthy and arduous and is compounded by the problems of identifying assets and their bene-
ficiaries, locating and repatriating them to their country of origin, and international cooperation with foreign
authorities.

* Corresponding author. E-mail: albekova_m@mail.ru
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Methods and Materials

When preparing the article, general scientific and special scientific methods of understanding social and
legal reality, such as analytical, formal-logical, comparative legal and system-structural, were used. The the-
oretical basis was the works of famous Kazakh and foreign scientists who made a significant contribution to
the study of the problems of the return of criminal assets; A literature review was conducted on the topic of
stolen funds and methods of their return. Materials from criminal cases and court decisions from the Para-
graph system's court database were examined.

Results and Discussion

One of the first normative instruments for asset recovery with basic principles is the UN Convention
against Corruption (2003). The Convention is considered a practical document containing basic provisions
for effective action and international cooperation in this area. The Convention defines the concept of proper-
ty and specifies that “Property” shall mean assets of every kind, whether corporeal or incorporeal, movable
or immovable, tangible or intangible, and legal documents or instruments evidencing title to or interest in
such assets. The Convention also forms the concept of proceeds of crime and defines them as any property
derived from or obtained, directly or indirectly, through the commission of an offence [3].

In addition to the UN Convention against Corruption, the UN Convention against Transnational Orga-
nized Crime is an important normative instrument aimed at more effectively preventing and combating
transnational organized crime, including the return of assets obtained through crime [4].

The main international organizations engaged in the search for stolen assets are Interpol and its divi-
sions (Europol, Asiapol, Ameripol); the Egmont Group; the World Customs Organization; the Camden Asset
Repatriation Interagency Network (CARIN); the Arab Network for Integration and Anti-Corruption; the Eu-
ropean Judicial Network; and many others.

There are also international communities of prosecutors and investigators who work together and assist
in asset recovery. These networks include CARIN in Europe, ARIN-AP in Asia and Oceania, and ARIN-
WCA in West and Central Asia. Kazakhstan joined these networks with the support of the UN Office on
Drugs and Crime. In April 2023, a cooperation agreement was signed in Switzerland between the Prosecutor
General's Office of Kazakhstan and the Basel Institute of Governance. The International Center for Asset
Recovery (ICAR) is part of it and is considered one of the largest in the world.

In addition to the above-mentioned organizations supporting the recovery of criminal assets, Kazakh-
stan cooperates with global international organizations such as StAR (Stolen Asset Recovery), the World
Bank and the United Nations [5; 10].

The Republic of Kazakhstan is committed to active cooperation in crime prevention by joining interna-
tional treaties and concluding bilateral agreements with neighboring and non-CIS countries. The country is
also committed to assisting in the identification, search and extradition of persons who commit dangerous
crimes on the territory of these countries.

The principle of transparency should be adhered to in asset recovery, as this principle shows the effec-
tiveness of the system and gives the Kazakh people confidence in the positive side of this matter. The princi-
ple of transparency refers to the openness of information about the number and financial size of ongoing cas-
es, as well as the accountability of law enforcement authorities, which contributes to citizens' trust in the pro-
cess. However, the capital recovery process is lengthy and labor-intensive, as money must be recovered from
other jurisdictions, and this is complicated by the various procedural steps, the willingness to cooperate and
the legal status of the perpetrators.

According to the Kazakh Prosecutor General's Office, the government has recovered up to KZT 760 bil-
lion ($1.7 billion) in embezzled assets as of May 2023. Of this amount, around $575 million was repaid to Ka-
zakhstan abroad. More than 100 requests for legal assistance were forwarded to other states. Property valued at
over $100 million was seized [6].

One of the most high-profile cases of asset return to Kazakhstan was the return in September 2020 of
more than 390 million tenge from Switzerland, which were withdrawn by members of organized crime
abroad, in the “Khorgos case”. These assets belonged to one of the suspects in this case, Magnus Abdraliev,
who had been on an international wanted list since 2012. The funds of the above-mentioned defendant in this
case in the amount of 762,000 USD and 915,000 KZT were returned to the state revenue at the request of the
Prosecutor's Office of Kazakhstan in April 2018 [7].
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One of Kazakhstan's first positive experiences with asset recovery was the recovery of $84 million in
the “Kazakhgate” case in 2008 [8; 320]. According to an agreement between the governments of Kazakh-
stan, the United States and Switzerland, the funds received were transferred to the Special case transferred
founded the “Bota” foundation and donated it to charitable purposes.

When assessing international experience in recovering stolen assets, there are some countries that have
the most effective practices. These countries include Switzerland, the United States of America and the Unit-
ed Kingdom.

Most legal acts on the procedure for recovering stolen assets are provided for in current Swiss legisla-
tion. One of these laws is the law on the return of stolen property through political influence, passed in 2011.
The law provides for an out-of-court procedure for the return of assets to the affected state without criminal
proceedings and without a court judgment.

In the United States of America, the Bank Records and International Transactions Reporting Act is the
primary regulatory framework for unlawful asset withdrawals, establishing reporting requirements for indi-
viduals, banks and financial institutions [9; 66].

In 2018, the UK passed the Criminal Finances Act, which gives law enforcement authorities the power
to investigate if they suspect assets over £50,000 have been criminally acquired by foreigners. In the United
Kingdom, tools such as disclosure orders by the defendant or a third party, seizure of the defendant's pass-
port, freezing of third party property and searches are used to enable a successful process to return assets to
the state [10].

In the Republic of Kazakhstan, issues of asset recovery are regulated by the Law of July 12, 2023 “On
the return of illegally acquired assets to the state”. This law provides for the application of a mechanism for
the return of assets, civil confiscation, assets acquired illegally and transferred abroad.

The law was developed on the basis of a thorough study and implementation of all modern internation-
ally recognized standards and practices in the field of combating corruption and money laundering of crimi-
nally acquired property, as well as on the basis of an analysis of Kazakhstan's practice experience in return-
ing illegally acquired property, including from abroad, and related cooperation with international organiza-
tions, courts and competent authorities of foreign states.

According to the new law, the return of illegal assets can be voluntary or compulsory. In the event of
compulsory enforcement proceedings, court acts of the Republic of Kazakhstan or foreign states as well as
decisions of competent authorities of foreign states are the basis [11].

As part of the monitoring, the authorized body must determine the circle of persons involved in the ille-
gal extraction of assets, as well as their associated persons, the total volume of these assets, the reasons and
conditions for the acquisition of the assets, the mechanism of extraction of assets abroad and other infor-
mation.

The law defines the scope of the subjects that fall within the scope of this law. This includes persons
who are or have been public officials, officials of public bodies and bodies in the quasi-public sector. In ad-
dition to the above-mentioned persons, the law also applies to persons associated with these entities, such as
close relatives, spouse's relatives and others. For the law to apply to these individuals, they must have total
assets exceeding the threshold of MCI 13 million (KZT 44 billion 850 million or approximately USD
100 million) set in the law.

An authorized body, the Asset Recovery Committee of the Attorney General's Office, was set up to car-
ry out asset recovery. A special state fund will also be created, which will be a cash control account for the
assets received for the benefit of the state. These funds will finance social and economic projects aimed at
improving the well-being of the people of Kazakhstan.

After analyzing all the information, the authorized body will make proposals to the Asset Recovery
Commission in the event that there are legitimate reasons for the lawful acquisition of assets regarding the
need to include these companies and their affiliates in the register. In addition, the Commission takes a final
decision on the inclusion of persons in the relevant register and the measures to be applied for asset recovery
and prepares recommendations. If a person cannot prove the legitimacy of the acquired assets, the assets are
recognized as assets of uncertain origin.

By taking all necessary measures to legislatively regulate the issue of property recovery, states, includ-
ing the Republic of Kazakhstan, face a number of problems, such as: peculiarities of foreign legislation, off-
shore jurisdictions, underdeveloped international cooperation, closed banking systems and evolving commu-
nications technologies. All of these factors contribute to individuals easily concealing illegally acquired as-
sets.
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In Kazakhstan, before recovering stolen assets taken abroad, a preliminary court decision on the guilt of
a specific person in a criminal case must be obtained. During the collection of evidence, a significant number
of documents are produced, while the defendant manages to evade prosecution and hide funds. An example
of such a situation is the criminal case against the former head of the Atyrau region B. Ryskaliev in 2014 in
connection with corruption. In the course of the investigation, in strict compliance with the established rules
of procedure, while the members of the organized criminal group he created were being interrogated, the
former Akim, with the help of his “cashiers”, transferred a stolen half a billion dollars abroad and fled to
England. As a result, 22 people were convicted, but it was not possible to return the stolen funds [12].

According to Professor Suleimenov M.K. problems with the return of illegally withdrawn assets are not
of a legislative or organizational nature, but of a systemic nature and are more related to the problems of in-
sufficient experience and qualifications of persons carrying out law enforcement actions in the execution of
court decisions or in the event of non-performance or improper performance of their official and Official du-
ties [13].

Other challenges in asset recovery include the lack of necessary asset recovery tools, rapid responses
and asset freezing mechanisms, high levels of banking secrecy, procedural difficulties such as mandatory
convictions for the confiscation of such assets, and many others. In order to improve the methods of search-
ing and seizing stolen assets, it is necessary to conclude agreements with the relevant authorities of foreign
states on the use of information from their financial services. In particular, the activities of exchanging tax
information with foreign countries should be intensified within the framework of the Common Reporting
Standard (CRS), and the process of recognizing the national financial surveillance system of Kazakhstan at
the international level should be accelerated by joining the Republic of Kazakhstan into the structure of the
FATF (Financial Action Task Force) integrated.

Conclusions

The process of returning illegally transferred assets abroad is a complex, long-term and multidimen-
sional task, which, of course, may require the development of additional measures to promote the return of
illegally transferred funds and associated assets by the persons involved in crimes leading to illicit transfer of
assets abroad.

As practice shows, states face a number of difficulties in recovering stolen assets, arising from factors
such as the lack of uniform legal bases for the return of stolen assets from abroad in the laws of different
countries; the need to recognize unlawful acts as criminal offenses both under national law and under the law
of the foreign state; increased requirements for the collection and enforcement of evidence of criminal pos-
session of assets; lengthy procedures and different deadlines for claiming liability; Bank secrecy, limitation
of liability of beneficiaries for the company's actions and use of offshore programs [14].

The successful recovery of these assets requires close cooperation from all stakeholders, both public
and private. This requires careful attention, feedback and information sharing between government and the
regulated sector, clarity on the role of each stakeholder and collaboration with international partners.
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14 Tpunp U.IO. MexayHapoaHOe COTPYJHUYECTBO B Chepe YroJIOBHOTO CyIOIPOU3BOACTBA: aBTOped. MHC... KaHI. FOPUJ. HAyK:
12.00.09 — «YToJOBHBIH TpOIECC, KPUMHHAIMCTHKA; ONEPaTHBHO-PO3bICKHAs AesTenbHocThy / WL.IO. I'puns. — CII6., 2006. —
20 c.

M.I'. Ans6ekoBa, I1. 'ummop

Ka3zakcTaHHAH KAaUTAJIbI HILIFAPY: YPJAAHFAH AKTUBTEPAi KalTapy
TETIrHIH CbIH-KATepJiepi MeH MepCrneKTHBAJIAPDI

MaxkananblH MakcaTbl KaszakcTaHHaH KanuTalabl IIBIFApy MAceNeepiH JKOHE YpJaHFaH aKTHUBTEpHi
azaMmaTTapAblH, YHBIMAAD MEH MEMJIEKeTTIH MYJIKTIK KYKBIKTapblH KOpFay YVIOIH KaHTapyIblH
MaHBI3IBUIBIFBIH 3€PTTEY. ABTOpIIAp KBUIMBICTBIK aKIIaHb! KaHTapyAbIH KOI caThUIbI IPOLECIH KapacThIPFaH,
SAFHU aKTUBTEP]Ii, ONapIblH OcHe(UIIapIapblH aHBIKTAY JKOHE LIBIKKAH €JliHEe OpaiyJaFbl KUBIHABIKTAp MEH
TOyeKeJepAi alKbIHAaraH. ¥pIaHFaH aKTHBTEpHAl KalTapy Mocenenepi OOWBIHIIA XaBIKAPAIBIK >KOHE
YITTHIK 3aHHAMaHBIH HOPMAaTHBTIK-KYKBIKTHIK 0a3achlHa MIONY, COHAai-aK KazakcTaH MeH mIeT enfep/iH oChl
OarpITTarbl OH TAXipHOeci YCHIHBUIFAH. 3aHCHI3 CaThIl aAJIbIHFAaH aKTHBTEPJI MeMIIEKeTKe KaHTapyra
6arnapnanran 2023 sxeurrel 12 mingeneri Kasakcran PecryOnukackiHbIH kaHa 3aHbIHA Ha3ap ayAapbUIFaH.
CoHbBIMEH KaTap, Makajiaja KOFaM/Iarbl QJICYMETTIK SMIICTTITIKTI KITbIHA KENTIPYIiH THIMIII IIapaTapbiHbIH
KKETTUTITIH KOPCETe OTHIPBIIN, OChI 63¢KTi MOCENICH] MICHIyAeTi KUbIHABIKTAp MEH MEPCICKTUBANIAPEa IOy
JKacanFaH. ¥pIaHFaH aKTUBTEP/l KYKBIKTHIK JKyHenep/eri alblpMaIIbUIbIKTap, YIFaifFaH KapXKbl aFbIHAAPBI
KoHe opmIOpIBIK alfiMakTap >KaFJalblHAa KalTapy Ke3iHAe eNIepHiH alAblHAa TYPFaH MOcesenep MYKHAT
KapacTBIPBUIFaH.

Kinm ce3dep: akTuBTEepAi KaifTapy, 3aHCHI3 TaObic, ypiaHFaH Kapaxar, OcHedpuuumapiap, odguroprap,
XaJIBIKapaIbIK BIHTBIMAKTACTHIK.

M.I". AnsbekoBa, I1. 'unmop

BoiBoa kanuTaua u3 Kazaxcrana: BbI30OBbBI H MEePCIIEKTHBLI
MeExaHU3Ma Bo3BpaTa NOXUINCHHBIX aAKTUBOB

Ienbio craThy sIBISIETCS UCCIEIOBaHIE MPOOIeMbl BBIBOA KamuTana u3 Ka3axcrana u onpeaeieHune
B)KHOCTH BO3BPATa IMOXHIIEHHBIX AKTUBOB IS 3AI[UTHl HMYILECTBEHHBIX MPAB TPaXKIaH, OpraHu3a-
Ui ¥ TOCyIapcTBa. ABTOpAaMH PACCMOTPEH MHOTOCTYIIEHUYATHINA MPOIECC BO3BPATA MPECTYMHBIX Je-
HeT, BBISIBJIEHBI CJIOKHOCTH M TPYTHOCTH, TAKHE KaK WICHTU(HUKAINS aKTHBOB, YCTAHOBICHUE UX Oe-
He(UIHApOB U BO3BpAIlCHHE B CTpaHy MpoucxoxaeHus. [IpeacrasieH 0630p HOPMATHBHO-TIPABOBOM
0a3bl MEXKTYHAPOJTHOTO U HAIMOHALHOTO 3aKOHOJIATEIhCTBA IO BOIPOCAM BO3BpaTa MOXUIIECHHBIX
aKTHBOB, a TAKKe TOJIOKUTEIbHBIH onbIT Ka3axcrana u 3apy0eKHBIX CTpaH B TAaHHOM HAlpaBJICHHU.
AKIEeHTHpOBaHO BHUMaHKE Ha HOBbIN 3akoH Pecnybnuku Kaszaxcran ot 12 urons 2023 roga, opueH-
TUPOBAHHBII HA BO3BPAT IOCYAApCTBY HE3aKOHHO MPHOOPETEHHBIX aKTHBOB. Kpome TOro, crarhs
IpeacTaBisieT co00i 0030p BHI30BOB U MEPCIIEKTHB B PEIICHUH JAHHOW aKTyaIbHON MPOOIEMBbI, IO/~
YepKuBas He0OXOIUMOCTh 3()(QEKTUBHBIX Mep Ul BOCCTAHOBJICHUS COIMAIBLHON CIIPABENTUBOCTH B
obmectBe. [IpenMeTHO paccMOTPEHBI IPOOIIEMBI, ¢ KOTOPBIMU CTAKHBAIOTCS CTPAHBI IIPU BO3BpATE
MOXHIICHHBIX aKTHBOB B YCIOBHSIX CYIICCTBYIOUIMX Pa3JUYMil B MPABOBBIX CHCTEMAX, yBEIMYHBAO-
HMXcst GPUHAHCOBBIX MTOTOKOB M 0 (IIOPHBIX 30H.
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Kniouesvie cnosa: BO3BpaT aKTHBOB, HE3aKOHHBIM TOXOA, MOXHIICHHBIE CPEACTBa, OeHeduUIMapsbl,
o ropsl, MeXIyHAPOIHOE COTPYAHHUYECTBO.
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Victimological aspects of crime prevention

The article reveals the content and victimological aspects of crime prevention, based on which the character-
istics of its components and the scope of possible application are presented. As one of the components of the
overall system of crime prevention, the proposed system of victimological crime prevention includes inter-
connected and interacting elements: goals and objectives of victimological crime prevention; objects of posi-
tive influence and a system of subjects; measures of victimological crime prevention; mechanism of imple-
mentation of victimological crime prevention, the result of victimological crime prevention, reflecting the in-
tegrity of the process of victimological crime prevention. The final predicted result of the conceptual system
should manifest in the unity and interrelation of three main functions of victimological crime prevention: the
function of victimological preventive influence, the function of special (direct) victimological crime preven-
tion, as well as the function of social assistance and legal protection of crime victims. The authors have stud-
ied specialized monographic literature and the practice of applying victimological methods of crime preven-
tion. The scientific novelty of the work lies in the fact that it is the first special comprehensive study of the
system of victimological crime prevention. The aim of the work is to develop, based on a comprehensive
study of victimological crime prevention, a scientifically substantiated concept of strategy and tactics of
victimological influence on criminal behavior. As a result of the study, the authors conclude that
victimological crime prevention is necessary in order to exert maximum preventive and deterrent influence on
criminogenic processes that contribute to increasing victimization levels and the development of victimiza-
tion; to eliminate threats to the rights, freedoms, and legitimate interests of citizens.

Keywords: victimological prevention, victimological crime prevention, victimization, crime, crime preven-
tion, system, system of victimological crime prevention, victimization.

Introduction

Victimological aspects of counteracting and preventing crime are an exceptionally promising approach
to combat criminal activities.

The current criminological situation in the country necessitates further analysis of the determinants of
crime and criminal behavior with the aim of fundamentally improving the system of preventive measures
against crime.

In recent times, scholars increasingly point out that the problems of humanity lie within itself, meaning
they concern human life and everyday interactions. Additionally, the issue of antisocial behavior and its pre-
vention attracts more attention year by year not only from legal professionals but also from representatives of
other professions. Scientific research on the system of combating crime is most actively conducted by crimi-
nologists who seek to understand everything that is used and can be used in the fight against crime.

The practice of crime prevention clearly indicates that often, crime is the result of interaction between a
future offender and a future crime victim. In such an approach, the characteristics of the victim, the perpetra-
tor, and the processes of interaction between them in the external environment become significant.

The low effectiveness of measures of criminal law enforcement compels attention to be focused on is-
sues of countering the commission of crimes, particularly on developing an effective system of preventive
impact on crime.

Victimology, as one of the branches of modern criminology, views criminalization and victimization as
dynamic phenomena, as processes of social interaction. However, researchers have not paid sufficient atten-
tion to victimological factors of crime and criminal behavior, even though they are essential for forming con-
cepts and categories in victimology.

The research problem lies in the fact that victimological analysis in the practice of implementing
measures to combat crime in the country is not a priority or a significant tool in this endeavor, thereby not
contributing to a more systematic and effective counteraction to crime. For example, data on the personality
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and behavior of the victim are not adequately utilized, and there is practically no consideration and analysis
of such information by the information centers of the Ministry of Internal Affairs of the Republic of Kazakh-
stan. There is no clear understanding of the system of victimological factors of crime and specific crimes,
their role in determining specific crimes and crime.

Studying victimological factors is necessary, primarily for the formation of a new state policy in the
field of preventive impact on crime, based on the principle of “equal social partnership” between the state
and its citizens.

The outcome and collapse of the old crime prevention system sharply raised the issue of creating a new
system that adequately reflects democratic values, based on the recognition of the priority of individual
rights and freedoms. In forming such a system, victimological counteraction to crime appears to be highly
promising.

However, comprehensive studies on victimological counteraction to crime and its place in the system of
measures aimed at preventing and mitigating the consequences of criminal encroachments are virtually ab-
sent in legal literature. Therefore, the development and improvement of victimological approaches to com-
bating crime represent an urgent problem.

Significant contributions to the development of crime prevention theory have been made by
G.A. Avanesov, E.O. Alaukhanov, A.l. Alexeev, M.M. Babaev, Y.D. Bluvshtein, A.A. Hertsenzon,
S.1. Gerasimov, A.l. Dolgova, A.E. Zhalinsky, A.P. Zakalyuk, V.K. Zvirbul, G.G. Zuikov, K.E. lgoshchev,
I.I. Karpetz, V.N. Kudryavtsev, N.F. Kuznetsova, A. Kh. Mindagulov, G.M. Minkovsky, M.S. Narikbaev,
P.P. Osipov, V.V. Orekhov, D.V. Rivman, A.B. Sakharov, G.S. Sarkisov, V.G. Tanasevich, B.S. Ustinov,
A.S. Shlyaposhnikov, A.M. Yakovlev, and other scholars.

Different aspects of victimological counteraction to crime in the activities of crime prevention subjects
are being studied with varying intensity.

However, the essence, content, and mechanism of functioning of the victimological system of preven-
tive impact on factors determining crime, as well as its interaction mechanism with various elements of the
preventive counteraction system to crime, have not been studied in new conditions yet.

Countering crime and improving the system of crime prevention, as well as identifying, studying, and
eliminating the contributing causes and conditions, are enshrined in Article 3, Section 3 of the Law of the
Republic of Kazakhstan “On Crime Prevention” (as amended on July 1, 2023). Additionally, in accordance
with subparagraph 1 of paragraph 1 of Article 4 of the Law of the Republic of Kazakhstan “On Internal Af-
fairs Bodies of the Republic of Kazakhstan” (as amended on May 1, 2023), preventive measures against of-
fenses are carried out to ensure public safety.

The danger of the criminological situation is determined by its unfavorable qualitative characteristics.
Crime is constantly evolving and expanding its spheres of influence.

The aforementioned circumstances have determined the choice of the topic of this research and testify
to its relevance and significant theoretical and practical significance.

The aim of the work is to develop, based on a comprehensive study of victimological counteraction to
crime, a scientifically substantiated concept of victimological impact on criminal behavior.

Achieving the stated goal involves setting and solving the following main tasks:

— Develop or refine the conceptual framework and theoretical foundations of the research;

— Study the place and role of victimological counteraction in the system of preventive impact on crime;

— Define the concept and significance of victimological counteraction to crime.

The object of the research is the system of victimological impact on crime. The choice of this object is
predetermined by the unity of all elements of the system of victimological counteraction to crime, the com-
plexity of its mechanism, the diversity of its external and internal connections, the necessity of theoretical
development of the victimological concept of preventive counteraction to crime, and practical recommenda-
tions for implementing the said system in society.

The subject of the research includes:

— Legislative acts of the Republic of Kazakhstan and foreign countries related to victimological coun-

teraction to crime;

— International legal documents on victim prevention, protection, and treatment of crime victims;

— Sociological data on the state of victimization in the country;

— Domestic and foreign experience of victimological counteraction to crime.
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Methods and Materials

The methodological basis of the research is the dialectical approach, which allows considering
victimological counteraction to crime in its development, both in terms of organizing the activities of its sub-
jects and the state and structure of the types of such activities themselves.

In order to ensure the reliability and completeness of the research, general and specific methods of sci-
entific cognition were used: logical-legal, historical-legal, comparative legal studies, modeling, systemic-
structural analysis, as well as methods of criminological research, including statistical analysis, expert as-
sessments, content analysis, and document analysis.

Due to the specificity of the research subject, its empirical basis has certain features. Since we are talk-
ing about victimological counteraction to crime, which is not reflected in statistics, it is impossible to use
published judicial practice or statistical data for a comprehensive study of this global phenomenon.

In the course of studying modern concepts of defining the essence of victimological counteraction to
crime, conclusions were drawn through qualitative and quantitative analyses of socio-legal, criminological,
and criminal law phenomena and processes.

Results and Discussion

In modern Kazakhstan, a well-developed theoretical and normative-legal basis has been formed for the
development of a system of victimological crime prevention, protection of the rights of victims, and crime
victims. However, in contemporary legal literature and crime prevention practice, there is a viewpoint ac-
cording to which victimological direction is only a part of the activity to determine the strategy and tactics of
crime prevention and criminal law protection of citizens. Numerous studies have not yet led to the develop-
ment of a sufficiently accurate and complete understanding of victimological counteraction to crime as a
sphere of criminal policy. This defines the novelty of the present study. In the proposed article, the authors
adhere to and disclose the position that in terms of content, subject of regulation, and the subjective composi-
tion, victimological policy is somewhat broader than the scientifically substantiated strategy and tactics of
crime prevention and regulation of criminal law relations implemented in modern criminal policy, which ne-
cessitates comprehensive scientific research on the conceptual foundations of victimological policy [1, 240].

Analysis of numerous victimological studies has shown that special attention is currently being paid to
the theories of “victimological prevention” and “victimological warning”, substantiated and actively devel-
oped by such renowned scientists as V.E. Kvashis, V.S. Minskaya, V.l. Polubinsky, D.V. Rivman, V.S. Us-
tinov [2], and others. Focusing attention on the proposed system of victimological counteraction to crime, it
should be noted that criminologists have made certain attempts to build a system of victimological impact on
crime. Among the first to propose such a model of victimological impact system were D.V. Rivman and
V.S. Ustinov, who believe that “victimological direction is a part of the general system of crime preven-
tion” [2; 169].

Implementation of victimological recommendations and the results of victimological studies can pro-
vide important informational material for improving crime prevention, legal education, social control at all
levels — general, group, and individual.

The strength of victimological recommendations lies in orienting practice toward untapped reserves re-
garding the study and use of the victimological factor in crime prevention. Studying the causes of crime terri-
torially without considering the aforementioned factor seems one-sided, and theoretical and practical conclu-
sions are insufficiently complete [3; 77-84].

The proposed system of victimological counteraction to crime suggested by the mentioned authors,
which, in their opinion, should include: general societal victimological warning and targeted victimological
prevention, consisting, in turn, of general victimological prevention, individual victimological prevention,
prevention of specific crimes using victims’ protective resources, and victimological impact during the in-
vestigation and consideration of criminal cases in court. Therefore, victimological counteraction to crime,
according to these authors, should include two directions: prevention and warning. It can be concluded that
these authors, whose position we fully support, share these concepts and, accordingly, measures carried out
within the framework of crime prevention and warning. The discussed position allows developing the con-
cept of victimological counteraction to crime as an independent direction in the fight against crime and indi-
cates the prospects for its application.

General Structure of the system of victimological crime prevention includes a number of interconnected
and interacting elements reflecting the integrity of the process of victimological crime prevention: goals and
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objectives of victimological crime prevention; objects of positive influence and the system of subjects;
measures of victimological crime prevention; mechanism of implementing victimological crime prevention,
and the results of victimological crime prevention [4; 50-57].

Victimological crime prevention is necessary for the following purposes:

1) Ensuring victim safety for individuals possessing victimhood:;

2) Providing maximum preventative and precautionary impact on criminogenic processes contributing
to victimization;

3) Enhancing the level of victim protection and eliminating threats arising from the possibility of com-
mitting crimes against citizens and violating their rights, freedoms, and legitimate interests;

4) Creating an effective system of social and legal protection for citizens;

5) Increasing and activating the individual protective properties of various categories of citizens against
criminal threats;

6) Providing social and legal assistance to individuals who have become victims of criminal offenses.

In summary, it can be noted that the main goal of the system of victimological crime prevention is to
ensure such a state of victim protection for individuals and society from threats that endanger their vital in-
terests, where the level of victimization does not have a significant impact, and the process of victimization
shows a clear tendency to decrease.

The leading tasks of the system of victimological crime prevention specify its goal and are aimed at
achieving its main functions, which will be described by us further.

The leading tasks of the system of victimological crime prevention are as follows:

Identifying the determinants of victimization, analyzing and summarizing them;

Developing and implementing measures aimed at eliminating or neutralizing determinants of victimiza-
tion;

Identifying individuals with certain victimhood and directly influencing them to enhance their victim
protection;

Legal education of the population on possible forms and methods of legal impact on crime;

Creating new state and non-state structures whose work is aimed at social support and legal protection
of crime victims;

Implementing legislative provisions on social and legal protection of crime victims and ensuring victim
safety;

Ensuring the participation of legal entities, public associations, and citizens in victimological crime pre-
vention and government support for their participation.

The subjects of the special criminological level of the system of victimological crime prevention in-
clude state bodies for which crime prevention through the prevention of crimes is the main functional task
(courts, prosecution, law enforcement agencies, etc.). Victimological crime prevention at the special crimino-
logical level, unlike the general social one, covers measures directly aimed at eliminating determinants, i.e.,
causes and conditions contributing to the commission of crimes. Regarding the subjects of the individual
level of the system of victimological crime prevention, it is necessary to recognize the citizens themselves
(individuals) leading a law-abiding lifestyle, using systems and forms of self-defense, actively participating
in ensuring their (or their close ones) victim safety independently or jointly with other citizens in accordance
with legislation; citizens participating in the crime prevention system within the limits and forms determined
by legislation in the field of crime prevention and prevention; individuals capable of identifying processes,
phenomena, circumstances, and situations contributing to the commission of crimes, taking lawful measures,
and reporting them to the authority, institution, or organization within their competence to eliminate
criminogenic and victimogenic factors.

The activity of the mentioned subjects of victimological crime prevention at the general social and spe-
cial criminological levels is carried out on various scales:

1) Nationwide (across the entire territory of the country);

2) Formally defined (within the framework of a specific region, enterprise, institution, social group, cat-
egory of individuals, etc.).

At the individual level, this activity is of a personal nature and depends on the subjective qualities and
objective properties of the individual (gender, age, education, social and marital status, psycho-physical
characteristics, financial situation, etc.). The legal status of a person, who is a subject of victimological crime
prevention and possesses additional legal means of influencing crime through the implementation of security
measures (for example, individuals protected in operational-search activities; victims with victim status,
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etc.), also plays a significant role. The degree of individual participation in the process of implementing
victimological crime prevention at the individual level also depends on their legal literacy, which presuppos-
es not only knowledge of legislation but also the ability to identify criminal behavior, perceive both
criminogenic and victimogenic situations, know the legal limits of legal impact on crime, and know methods
and means of protection, etc.

The main directions of implementation include:

— Improvement of victimological policy [5; 224]; legal regulation in the field of victim safety;

— Social and legal protection of crime victims and ensuring compensation for the damage caused [6;
191];

— Increasing the effectiveness of interaction between subjects of victimological crime prevention sys-
tem [4; 50-57];

— Creation, provision, and implementation of necessary conditions for the protection of life, health, and
property of individuals, protection of their rights, freedoms, and legitimate interests, as well as the in-
terests of legal entities, society, and the state;

— Identification of causes and conditions contributing to the increase in victimization levels, develop-
ment, and implementation of measures aimed at their elimination or neutralization;

— Measures to increase the level of social and legal protection and ensure the safety of citizens;

— Adoption of other measures in the field of functioning of the victimological crime prevention system
as provided by the legislation of the Republic of Kazakhstan.

The functioning and further development of the victimological crime prevention system should be
based on the following principles: humanity, legality, comprehensive confidentiality, protection and ob-
servance of human and civil rights and freedoms, transparency, social justice, scientific validity, systematic
and comprehensive organizational, legal, socio-economic, informational, and other impact measures, timeli-
ness and sufficiency of impact measures.

Determining the boundaries of its application, it should be clarified that the presented system of
victimological crime prevention appears as a theoretical model since the specialization of the activities of the
mentioned subjects at the legislative level is absent. However, under certain conditions, maintaining the ideas
of victimological impact on crime within the framework of the state’s victimological policy, adopting the
proposed concept of victimological protection of crime victims by endowing subjects with appropriate pow-
ers within the legislation on victimological security, etc. In this regard, an increase in the effectiveness of
crime prevention and, consequently, a decrease in the level of victimization and an increase in protection
against criminogenic threats can be expected.

We believe that victimological crime prevention is necessary for the purpose of: providing maximum
preventive and precautionary impact on criminogenic processes contributing to the increase in victimization
levels and the development of victimization; elimination of threats to the rights, freedoms, and legitimate
interests of citizens arising from the real possibility of crimes being committed against them; increasing and
activating the individual protective properties of various categories of citizens against crimes; providing so-
cial and legal assistance to citizens who have become victims of criminal offenses. Thus, the goal of
victimological crime prevention is to ensure such a state of protection for individuals and society from
threats where the corresponding level of victimization does not significantly affect their legitimate interests
and contributes to the elimination of the victimization process.

Regarding the objects of victimological crime prevention, it is appropriate to include:

1) Victimhood and its types. Victimhood, like the crimes committed by it, possesses specific character-
istics (social conditioning, massiveness, systematic nature, causing negative consequences) and is character-
ized by quantitative (state, level, dynamics) and qualitative-quantitative (structure, territorial distribution)
indicators [7; 606];

2) Victimogenic factors and situations that shape victim behavior and contribute to the commission of
crimes against specific individuals;

3) Victimogenic population groups [6; 144] (general level);

4) Specific individuals who are potential victims of crimes due to their social status, psycho-physical
condition, individual behavior, or lifestyle (individual level).

It is worth agreeing with the opinion of T.V. Varchuk that, considering the multi-level nature of the ob-
ject of victimological prevention, law enforcement agencies are not able to influence all its aspects, let alone
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eliminate them on their own. A comprehensive approach involving various government authorities, public
self-government bodies, as well as specialized public organizations and associations, is necessary here.

Based on the research conducted, it seems that victimological crime prevention should become an ele-
ment of the system of social control over crime. It can be considered in both broad and narrow (specialized
criminological) aspects as a relatively independent system functioning in interaction with other elements of
the system of general social prevention and specialized criminological crime prevention.

The proposed system of victimological crime prevention appears as a theoretical model, as a construct
whose implementation is possible with the support of the ideology of victimological impact on crime within
the framework of state victimological policy, the adoption of necessary laws on victimological protection of
crime victims, and endowing subjects with appropriate powers. The implementation of this model in practice
can be expected to increase the effectiveness of victimological prevention measures and crime prevention,
enhance protection and resilience, thereby reducing the level of victimization and eliminating the process of
victimization of the population, as well as empowering citizens to resist manifestations of crime.

It is reasonable to agree with T.V. Varchuk’s opinion that considering the multi-level nature of the ob-
ject of victimological prevention, law enforcement agencies are not able to influence all its aspects, let alone
eliminate them on their own. A comprehensive approach involving various government bodies, public self-
government, as well as specialized public organizations and associations, is necessary [6; 144].

Based on the research conducted, it appears that victimological crime prevention should become an el-
ement of the system of social control over crime. It can be considered in both broad and narrow (specialized
criminological) aspects as a relatively independent system operating in interaction with other elements of the
system of general social prevention and specialized criminological crime prevention.

The proposed system of victimological crime prevention appears as a theoretical model, a construct
whose implementation is possible with the maintenance of the ideology of victimological impact on crime
within the framework of state victimological policy, the adoption of necessary laws on victimological protec-
tion of crime victims, and endowing subjects with corresponding powers. The expected outcome of imple-
menting this model into practice is an increase in the effectiveness of victimological prevention measures
and crime prevention, enhancing protection and resilience, consequently reducing the level of victimization
and eliminating the process of victimization of the population, as well as empowering citizens to resist mani-
festations of crime.

Conclusions

Thus, criminal law statistics, particularly its statistical records, i.e., forms of statistical reporting, should
include not only indicators characterizing crime, measures to combat it, and the criminal’s personality but
also victimization and its prevention.

It is precisely with this approach that it becomes possible to comprehensively and holistically consider
crime with the inclusion of the victimological factor, both at the individual and social levels, and to develop
measures aimed at both the criminal system and its representatives, as well as simultaneously at the
victimogenic system and its representatives (crime victims, recidivists, and potential victims).

Victimological crime prevention is necessary in order to exert maximum preventive and deterrent influ-
ence on criminogenic processes that contribute to increasing victimization levels and the development of vic-
timization, as well as to eliminate threats to the rights, freedoms, and legitimate interests of citizens.

Future victimological research will provide an opportunity to develop and implement Regulations on
the organization of victimological crime prevention as a form of crime prevention in the practice of author-
ized bodies.

It is envisaged that victimological crime prevention should become an element of the system of social
control over crime. We propose to understand victimological crime prevention as an independent form of
crime prevention, consisting of a complex of state and public measures aimed at ensuring the security of le-
gally protected interests of citizens, society, and the state, through the implementation of victimological pre-
vention within the framework of crime prevention, and supporting the policy of social control over crime.

The legal analysis conducted by the authors allows for recommendations to be made regarding the de-
termination of new promising directions in Kazakhstan’s criminal policy in the field of crime prevention,
which may contribute to addressing and overcoming the international aspects of victimological crime pre-
vention, necessitating cooperation with other states. The results obtained in this article can be used in the ed-
ucational process, for writing textbooks or teaching aids, and for publishing articles on this issue.
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I".'M. PeicmaramOeroBa, A.T. KaGxaHosB

KbUIMBICTBIIIBIKKA KAPChI iC-KUMbLIIBIH BUKTUMOJIOTUSUIBIK aCHEeKTijiepi

Makanazaa KbUIMBICTBUIBIKKA Kapchl iC-KMMBULIBIH Ma3MYHBI, BHKTHMOJOTHSUIBIK ACIEKTiIepi allbUIFaH,
COHBIH HETi3iH/e OHBIH KypaMaac 3JIEMEHTTEPIiHIH CHIAaTTaMachl JKOHE MYMKIH OOJNaTHIH KONIAaHY CaJlackl
kepceTinred. KpUIMBICKa Kapchl ic-KUMBUIIBIH JKaJIbl JKYHECiHIH Kypamaac OerikTepiHiH Oipi periHze
YCHIHBUIFAaH KBUIMBICKA Kapchl BHKTHMOJIOTHSUIBIK JKyie e3apa OaillaHBICTHI JKOHE e3apa SpeKeTTeCeTiH
JJNIEMEHTTEep/li KaMTHIBI: BHUKTUMOJIOTHMSUIBIK IC-KUMBUIJBIH MaKcaTTapbl MEH MiHJAETTepi; OH acep eTy
00BEKTiIepl KoHE CyOBeKTiIep jKyHeci; BUKTUMOJOTHSIIBIK iC-KUMBUI IIapaiapbl; BUKTUMOJOTHSIIBIK ic-
KUMBUIIBI iCKE aChIpy MEXaHM3Mi; KbIJIMBICKA KapChl BUKTUMOJIOTHSUIBIK MPOLECTIH TYTACTBIFBIH KOPCETETIH
BUKTHMOJIOTHSUIBIK  KAQPCBUIBIKTBIH ~HOTIDKecl. KOHIenTyammsl JKyHeHiH COHFbl OODKaMIbl HOTHXeCH
KBUIMBICKa KapChl BUKTHMOJIOTHSUIBIK iC-KMMBUIIBIH YII HEri3ri (YHKOWSCHIHBIH Oipiiri MeH e3apa
OaillaHBICBIHAH KOPiHyi KepeK: BUKTUMOJIOTHSUIBIK MPO(QHMIAKTUKAIBIK BIKMAT €Ty (yHKIHSACHI; apHAMbI
(Tikeseif) BUKTUMOJIOTHSUTBIK, TPOQHIIaKTHKA (QYHKIMSUIAPB], COHali-aK KbUIMBIC KypOaHIapblHa QJIeyMETTIK
KOMEK JKOHE KYKBIKTBHIK KOpray (YHKIMsUIapbl. ABTOpiap apHaiibl MOHOTPadUsUIBIK SAeOUETTepli *KoHEe
KBUIMBICTICH KYpecy/IiH BUKTHMOJIOTHSIJIBIK 9/IICTePiH KOJIaHy TaXipnuOeciH 3epTrereH. JKyMbICTBIH FHUIBIMU
JKAHAJIBIFBl OHBIH KBUIMBICKA Kapchl BHUKTHMOJIOTMSUIBIK iC-KMMBLT JKYHECIH ajfail peT apHallbl KelleHHi
TYpAE 3epTTey OOJNBIN TaObUIATHIHABIFBIHAA. JKYMBICTBIH MaKCaThl — KbUIMBICKA KapChl BUKTHMOJIOTHSUIIBIK
OpEKeTTi KeUIeH i 3epTTey Heri3iHae KbIIMBICTBIK MiHE3-KYJIBIKKA BUKTHMOJIOTHSUIBIK 9CEp €Ty CTPaTerusichl
MEH TaKTHKAChIHBIH FBUIBIMH HETI3/ICNITeH TYXKBIPBIMIAMACBIH jKacay. 3epTTey HOTIDKECIHAe aBTOpiap
KBIIMBICKA KapChl BUKTUMOJIOTHSUTBIK 1C-KMMBUT BUKTHMH3ALUS ISHIeHIHIH oCyiHe )KoHe BUKTHMU3ALUSHBIH
JaMyblHa BIKMAJI €TETiH KPUMHMHOTEHJIK IpolecTepre OapblHIIA MPO(MIAKTHKAIBIK JKOHE CAKTBIK dCepiH
KaMTaMachl3 €Ty YVIIiH KaXeT JereH KOPBITBIHABIFA KEIreH; SFHM a3aMaTTapAblH KYKBIKTapblHa,
0GOCTaHABIKTAPhI MEH 3aH bl MY ICTICPiHE TOHETIH KaTepIep i KO0,

Kinm ce30ep: BUKTHMOJOTHSHBIH QJABIH ajly, KbUIMBICKA KapChl BHKTHMOJIOTHSUIBIK —iC-KUMBLI,
BUKTUMOTEH/IK, KBUIMBICTBUIBIK, KBUIMBICTBUIBIKKA KapChl iC-KUMBLI, JKyHe, KBUIMBICKA KapChl
BUKTHUMOJIOTHSUTBIK 1C-KMMBLT XKYieci, BAKTUM/ILTIK.

I''M. PricmarambertoBa, A.T. KabxaHnos

BukTumoJjiornyeckue acneKkThbl IIpOTl/IBOIlei;ICTBI/ISI MPECTYIMHOCTH

B cratbe packpbIThl cofiepxaHne, BUKTUMOJIOTHYECKHE acleKThl MPOTHUBOJACHCTBUS MPECTYITHOCTH, HA OCHO-
BE€ YEro MpeJCTaBICHA XapaKTEPUCTHKA COCTABISIONINX €€ JJIEMEHTOB M 00JaCTh BO3MOXKHOTO MTPUMCHEHHSL.
Kak omHa M3 cocTaBisOmUX OOLIeH CHCTEMBI NPOTHBOACHCTBHS IMPECTYITHOCTH, MpearaeMas cucrema
BUKTUMOJIOTHYECKOTO MPOTUBOACUCTBUS MPECTYHOCTH BKJIIOUAET B3aUMOCBSI3aHHBIE M B3aUMOJEHCTBYIO-
[IMEe JICMEHTHI: e U 3a1a4l BUKTUMOJIOTHUECKOTO MPOTHBOACHCTBHUS; OOBEKTHI IIO3UTHBHOTO BO3JEHCT-
BUS M CUCTEMY CyOBEKTOB; MEPhl BUKTUMOJIOTHUECKOTO IPOTUBOACHCTBHS; MEXaHU3M PeaTn3alliii BUKTUMO-
JIOTUYECKOI'0 MPOTUBOACHCTBUS; PE3yJIbTaT BUKTUMOJIOTHYECKOTI'O IIPOTUBOACUCTBUS, OTPAXKAIOIUHI 1IEJI0CT-
HOCTb TpOIecCa BUKTUMOJIOIMYECKOr0 MPOTHUBOJAECHCTBUS NPECTYNHOCTU. MITOrOBBIA MPOrHO3UpPYEMBIil pe-
3yJbTaT KOHICNITYaTbHOW CUCTEMBI JOJDKCH MPOSIBIIATHCS B €IMHCTBE U B3aUMOCBSI3H TPEX OCHOBHBIX (YHK-
Ui BUKTUMOJIOTHYECKOTO MPOTHBOACHCTBUS MPECTYMHOCTH: (DYHKIIMU BUKTUMOJIOTUYCCKOTO MPO(UITaKTh-
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4eCKOro BO3IEHCTBHUS; (YHKIMH CNIELUANBHOIO (HENOCPEICTBEHHOI0) BUKTUMOIOIHYECKOTO ey IpesK ie-
HHS, a TaKxKe QyHKLUH COLIMATBLHON TTOMOIIM M IIPAaBOBOM 3aIIUTHI XKEPTB MPECTYMHOCTU. ABTOpaMU U3yUyeHa
CrenuanbHas MOHOTpaduiecKas TUTepaTypa U MPaKTUKA IPUMEHEHHS BUKTUMOJIOTHIECKUX METOJ0B IPOTH-
BOJCHCTBUS MpecTynHocTH. HayuHas HOBH3HA pabOTHI COCTOUT B TOM, YTO OHA SIBIISIETCS MEPBBIM CIIEI[HANb-
HBIM KOMIUICKCHBIM HCCJIEIOBAHUEM CHCTEMbl BUKTUMOJIOTHYECKOIO IPOTUBOACUCTBUSA IpecTynHocTy. Lle-
JBI0 paboTHI sBIISIETCSl pa3paboTka Ha 0a3e KOMIUIEKCHOTO HCCIICIOBAHMS BUKTUMOJIOTHMYECKOTO IPOTHBO-
JIeHCTBUS Ha NPECTYIHOCTh HAyYHO OOOCHOBAaHHOM KOHIEMILUM CTPAaTerHu U TaKTUKH BUKTHMOJOIMYECKOTO
BO3/ICHCTBUA Ha MPECTyNHOE MoBeJeHue. B pesynbrare ucciaeqoBaHUsS aBTOPHI MPUXOAAT K BHIBOAY O TOM,
YTO BUKTHMOJIOTHMYECKOE MPOTHBOIEHCTBHE MPECTYITHOCTH HEOOXOAUMO B LENSIX OKa3aHHA MaKCHMalIbHOTO
MpoMUIAKTHYECKOTO M MPEIyNpPeTUTENILHOTO BO3AEHCTBHS Ha KPUMUHOTEHHBIE MIPOLIECCHI, CIIOCOOCTBYIOIIUE
MOBBIIICHNIO YPOBHS BUKTIMHOCTH ¥ Pa3BUTHS BUKTUMU3ALUK; YCTPAaHEHUs yIpo3 IMpaBaM, cCBOOOIaM U 3a-
KOHHBIM MHTEpecaM TPpakIaH.

Kniouesvie crnosa: BAKTUMOJIOTHIECKAS HpOCbI/IJIaKTI/IKa, BUKTHUMOJIOTHUYCCKOC HpOTHBOHBﬁCTBHC MIpECTYIIHO-
CTH, BUKTUMOI'CHHOCTb, MIPECTYIMHOCTD, HpOTHBOZ[efICTBPIe NpeCTYNHOCTHU, CUCTEMA, CUCTEMA BUKTUMOJIOTH-
YECKOro HpOTHBOZ[efICTBPIS{ MPECTYNMHOCTHU, BUKTUMHOCTb.

References

1 Dzhansaraeva, R.E., & Malikova, Sh.B., & Omarova, Sh.B. (2018). Viktimologicheskoe protivodeistvie prestupnosti:
kontseptualnye aspekty [Victimological crime prevention: conceptual aspects]. Vestnik Kazakhskogo natsionalnogo universiteta.
Seriia yuridicheskaia — Bulletin of the Kazakh National University. The legal series, 1 (85), 238-244. bulletin-law.kaznu.kz.
Retrieved from https://bulletin-law.kaznu.kz/index.php/journal/article/view/790/764 [in Russian].

2 Rivman, D.V., & Ustinov, V.S. (2000). Viktimologiia [Victimology]. Saint-Petersburg: Yuridigheskii tsentr «Press» [in
Russian].

3 Bagrij-Shahmato, L.V. & Tulyakov, V.O. (1995). Viktimizatsiia iak kriminogennii chinnik [Victimization as a criminogenic
factor]. Vestnik Akademiia pravovikh nauk Ukraini — Bulletin of the Academy of Legal Sciences of Ukraine, 4, 77-84 [in Ukrainian].

4 Maiorov, A.V. (2015). O kontseptsii viktimologicheskogo protivodeistviia prestupnosti [On the concept of victimological
crime prevention]. Yuridicheskaia nauka i pravookhranitelnaia praktika — Legal science and law enforcement practice, 4 (34), 50—
57 [in Russian].

5 Maiorov, A.V. (2014). Viktimologicheskaia model protivodeistviia prestupnosti: monografiia [Victimological model of
crime prevention: monograph]. Moscow: Yurlitinform. Seriia Kriminologiia [in Russian].

6 Varchuk, T.V. & Vishneveczkij, K.V. (2008). Viktimologiia: uchebnoe posobie [Victimology: textbook]. (2d ed).
S.Ya. Lebedev (Ed.). Moscow: YUNITI-DANA: Zakon i pravo [in Russian].

7 Zadorozhny, V.l. (2007). Kontseptualnye osnovy viktimologicheskoi profilaktiki prestuplenii [Conceptual foundations of
victimological crime prevention]. Doctor’s thesis. Moscow [in Russian].

Information about the authors

Rysmagambetova, G.M. — Candidate of juridical sciences, Associate Professor, Professor of the
Department of law and finance disciplines of the Academy “Bolashaq”, Karaganda, Kazakhstan, e-mail:
gulnaramusievna@bk.ru;

Kabzhanov, A.T. — Candidate of juridical sciences, Associate Professor, Head of the Department of
law and finance disciplines of the Academy “Bolashaq”, Karaganda, Kazakhstan.

Cepus «MpaBox». 2024, 29, 1(113) 67


mailto:gulnaramusievna@bk.ru

https://doi.org/10.31489/20241.1/68-79 Received: 19 October 2023 | Accepted: 27 November 2023

UDC 343.3/.7

B.zZh. Aitimov!”, K.A. Yernishev?

1Zhetysu University named after I. Zhansugurov, Kazakhstan;
2M.Kh. Dulaty Taraz Regional University, Taraz, Kazakhstan
(e-mail: bola_30081978@mail.ru)

ORCID ID 0000-0001-7928-8550
ORCID ID 0000-0003-3687-3009

Features and significance of the qualification of criminal offenses
of illegal cutting of trees and shrubs, as well as destruction and damage to forests

The purpose of the research is to analyze the theory of prosecution for illegal cutting of trees and bushes, de-
struction, damage to forests in accordance with Articles 340, 341 of the Criminal Code of the Republic of
Kazakhstan and focus on its practice, consider the main issues of prosecution for these criminal offenses,
identify the main barriers to prosecution and give the necessary legislative proposals for its implementation
improvement. The Article discusses the importance of preventing illegal cutting of trees and shrubs, destruc-
tion, and damage to forests, as well as considering criminal liability for these acts. At the same time, having
dwelled on the current state of qualification of these criminal offenses, points were identified that should be
considered during the investigation and judicial review of these criminal offenses, and relevant legislative
proposals were considered. The relevant norms of the Forest Code of the Republic of Kazakhstan, containing
requirements related to the protection of trees and shrubs, as well as the features of bringing to criminal liabil-
ity for illegal cutting of trees and bushes, destruction, damage to forests, provided for in Articles 340, 341 of
the Criminal Code of the Republic of Kazakhstan, are analyzed. A comparative legal analysis of the legisla-
tion of the countries of Germany and Hungary was also carried out to determine the European practice of rec-
ognizing “forests” as a unique natural resource. In addition, an analysis of judicial practice on criminal of-
fenses related to illegal cutting of trees and bushes, as well as destruction and damage to forests, and the regu-
latory ruling of the Supreme Court related to the application of Articles 340, 341 of the Criminal Code of the
Republic of Kazakhstan was carried out.

Keywords: tree, bush, illegal logging, forest, destruction of forests, damage to forests, environmental safety,
favorable environment, environment, criminal liability.

Introduction

The detailed understanding of the environmental problems facing mankind and the awareness of the
social danger of environmental offences have changed the concept of the common object of environmental
criminal offences. Previously, social relations for the rational use and conservation of natural wealth were
considered the object of environmental criminal offences. At present, however, from the point of view of the
object of criminal law protection, priority is given to environmental safety rather than to the rational use of
natural resources, which means the state of protection of vital environmental interests of man. First, it
concerns the constitutional right of the individual to a clean natural environment that enables him to live in
dignity. At the same time, mankind must be concerned about the problem of nature conservation.

By their nature and degree of danger to society, environmental criminal offences should be considered
one of the most common and dangerous crimes, despite the fact that they constitute a small proportion of
officially registered criminal cases. In particular, one should not underestimate the social danger and socio-
dangerous consequences of criminality that violate the rules for the protection and effective use of flora.

In the process of illegal cutting of trees and shrubs, as well as destruction or damage to forests, an
invaluable good that humanity must use wisely and with special care harms the natural environment. At this
point, the human being must remember that the environment is the natural basis for normal human existence.
In addition, the natural environment is a source of further strengthening and development of the well-being
of the population, the socio-economic basis of society and the state. Natural resources are for the benefit of
the people of Kazakhstan, and therefore need protection from criminal encroachments in the interests of this
people. Accordingly, it is logical to recognize environmental security as an integral part of our national
security.

* Corresponding author. E-mail: bola_30081978@mail.ru
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The facts of illegal felling of trees, destruction and damage to them and forests, reflected in our society,
are evidence of a low level of ecological culture and education in society. The social danger and socio-
dangerous consequences of such criminal offenses can be traced in a significant deterioration in the natural
environment, as a result of which a decrease in the standard of living of people, an increase in ecologically
unfavorable zones, etc. All these circumstances determine the special importance of the problems of
combating criminal offenses against the rules for the protection and effective use of flora, both for the theory
of criminal law and for the practice of conducting state criminal policy in the field of organizing the fight
against environmental offenses.

One of the most important tasks at the present stage of development of the Republic of Kazakhstan is to
ensure the right of citizens to a favorable environment, that is, to preserve the natural environment. This task
is based on the goal of Article 31 of the Constitution of the Republic of Kazakhstan “The state sets the goal
of protecting the environment favorable for human life and health”.

The rules of criminal legal protection of the protection and effective use of flora are partially considered
in Articles 340, 341 of Chapter 13 of the Criminal Code of the Republic of Kazakhstan, adopted on July 3,
2014, as well as Articles 335, 339, 342. Research of Kazakhstani and foreign scientists related to issues of
criminal-legal protection of protection and effective use of the plant world, provided in a special chapter of
the Criminal Code “Environmental criminal offenses” cover various aspects of these criminal offences, but
are still not sufficiently substantiated in scientific as well as methodological terms, and few studies on this
particular topic have been identified.

In recent years, the absence of a unified, coherent theory, constituting a system of generalized reliable
knowledge about environmental criminal offences, the lack of study of the component that characterizes,
explains and predicts the functioning of a set of constituent objects, prevents the formation of practices
defining criminal offences based on relevant science.

Methods and materials

In conducting research on the topic, methods of analysis and comparative legal analysis were used. For
example, in revealing the importance of illegal logging of trees and shrubs, as well as destruction and
damage to forests for the environment, the requirements stipulated by the norms of the Forest Code of the
Republic of Kazakhstan, the composition of Articles 340, 341 of the Criminal Code of the Republic of
Kazakhstan, which consider illegal logging of trees and shrubs, destruction and damage to forests as a
criminal offense, the features of liability for it in accordance with criminal law were analyzed. A review of
the experience of European countries, such as Germany, Hungary, and a comparative legal analysis of
legislative best practices were carried out to consider the basics of recognizing a set of trees and woody
shrubs as “forests”. In order to consider the current situation of bringing to justice for criminal offenses of
illegal cutting of trees and shrubs and destruction and damage to forests, the judicial practice of recent years,
regulatory decisions of the Supreme Court, reports of fundamental and applied research conducted on the
issues of improving the legislation of the Republic of Kazakhstan providing for liability for environmental
criminal offenses, as well as scientific research of domestic and foreign scientists were analyzed.

Results

The direct object of the criminal offense considered in Article 340 of the Criminal Code of the Republic
of Kazakhstan is public relations arising in connection with ensuring the protection of acorns and shrubs
included/not included in the forest fund as part of the benefit of the general public and natural
environment [1; 205]. For example, in accordance with Article 340 of the Criminal Code of the Republic of
Kazakhstan, a person who has committed a crime does not comply with the requirements of forest relations
provided for in Chapter 6 of the Forest Code of the Republic of Kazakhstan No. 477, adopted on July 8,
2003, by cutting down trees prohibited for felling from a site included in the forest fund. Based on this,
significant damage to the environment is caused.

We have already mentioned that the subject of a criminal offense is trees and shrubs that are not
included or included in the Forest Fund, which are prohibited for cutting (for example, saxaul), forest crops,
seedlings planted or planted in forest nurseries and plantations, self-grown rods, shoots or hand-grafted
plantings on special sites. The concept of a tree and a bush is not given either in the Forest Code of the
Republic of Kazakhstan or in the Environmental Code of the Republic of Kazakhstan. Therefore, when we
say tree or shrub, we should take as a basis the concept given to them by biological science. Based on it, the
tree it is a tree with stems and roots ending in woody, with a very mature trunk, not less than two meters
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high [2; 24], perennial plants (pine, spruce, oak, linden, etc.) [3]. The height of the trees in the country does
not exceed 50 meters. A shrub is a perennial woody plant with several woody lateral shoots, among which
there is no clearly defined branch (mint, rosehip, honeysuckle, lilac, ground beetle, saxaul, marten, etc.) [4].
The height of the bush can be from 0.8 to 6 meters.

Obijectively, Article 340 of the Criminal Code of the Republic of Kazakhstan provides for liability not
for all types of violations of the rules for the use of trees and forests, but for their illegal felling or damage or
destruction, which caused them to stop the growth of trees and shrubs. The question that should be taken into
account here is that these trees and shrubs should grow in natural conditions, in a natural environment, it
does not matter whether they are included in the forest fund or not. This is because both were considered in
parts 1 and 2 of Article 340. That is, the absence in the area of the house, in the country or on the garden plot
clearly reflects the norm itself. Possession of trees and shrubs cut down, collected by other persons, prepared
for sale, export, qualifies as theft of other people's property under Articles 188 or 190 of the Criminal Code
of the Republic of Kazakhstan [5]. It is also necessary to differentiate artificially grown fruit trees,
ornamental trees and shrubs in order to appropriate them from forest nurseries, fruit tree nurseries and similar
places. This is due to the fact that trees and shrubs grown in such places are the product of commercial
production of enterprises and are produced for sale. Therefore, they carry out economic, not environmental
activities.

The objective side of the crime is characterized by the following mandatory features:

a) illegal logging, damage or destruction of trees and shrubs that are not included or prohibited from
logging in the forest fund, as indicated in the disposition of Article 340, as well as the destruction of forest
crops, grafted or planted seedlings in forest nurseries and plantations, self-supporting rods, shoots or artificial
plantings in plantations intended for forest reproduction and afforestation, or an action (action or inaction) in
which damage manifests itself. Cutting, damaging or destroying trees and shrubs is a criminal act if such ac-
tions cause significant damage to the environment (by reducing the Forest Fund), which makes it possible to
recognize that the composition of Article 340 has an objective side.

Illegal logging refers to any way to separate a tree and shrub from its roots without permission (pruning,
sawing, pruning). It is the logging tickets that give the right to cut a bush with a tree. Paragraph 4 of Article 4
of the Forest Code of the Republic of Kazakhstan mentions as illegal felling of trees their felling without a
felling ticket, felling with violation of the rules of felling, felling without compliance with the deadlines
specified in the felling ticket, as well as felling with exceeding the reporting Logging Area [6]. Therefore, it
follows from this that, first of all, a ticket is issued by a specially authorized body for mandatory pruning of
trees or shrubs, otherwise this action is illegal pruning. Secondly, the felling of trees and shrubs is recognized
as illegal in case of non-felling in accordance with the specially established principles of felling. For
example, according to the rules for the use of saxaul, it is allowed to take saxaul, which has come to rot for
more than a few years. Thirdly, logging tickets are issued with an indication of a special period for felling
trees and shrubs. We believe that it is illegal to cut down trees and shrubs if this period has not yet been or
has passed. And fourth, if there is a permit for logging, however, the cutting of trees and shrubs from the site
specified in the permit is not cut, more than the volume specified in the permit, the cutting of seeds of trees
and shrubs not specified in the permit must be recognized as illegal. Most of the actions were performed in
the form of actions;

b) a socially dangerous consequence, expressed in causing significant damage to the environment (cost
over 100 MCI) or major damage (cost over 1000 MCI).

The crime is considered completed in the event of the occurrence of even one of the socially dangerous
consequences provided for by the disposition of Article 340 of the Criminal Code of the Republic of
Kazakhstan. That is, in order for this Article to be considered as containing, it is not only important that there
is an act of cutting, destroying or damaging a tree or shrub, but must necessarily arise at least as significant
as socially dangerous consequences.

¢) The causal relationship between actions manifested by cutting down, destroying or damaging trees
and shrubs provided for in the disposition of Article 340, and socially dangerous damage considered to cause
significant (major) damage. In accordance with the law, the establishment of the necessary links between
socially dangerous acts committed and the damage caused is carried out during the pre-trial investigation and
judicial investigation.

In accordance with paragraph 1 of Article 15 of the Criminal Code of the Republic of Kazakhstan dated
July 3, 2014 No. 226-V, this is a sane individual who has reached the age of 16 as the subject of the crime
provided for in Article 340. That is, according to the general characteristics, the subject of the crime must
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reach the age of 16 and be able to respond to his actions. In accordance with the content of the disposition of
parts 1, 2 of Article 340 of the Criminal Code of the Republic of Kazakhstan, the subject of the crime is any
guilty person [7; 126-139].

And paragraphs 3 and 4 of Article 340 of the Criminal Code of the Republic of Kazakhstan provide for
a special entity. This is a person who has committed either repeatedly using his official position, or who has
committed a criminal offense as part of a criminal group. Service users are officials of state-owned
enterprises, institutions, organizations (forestry, forestry management bodies, forest protection bodies, etc.)
that operate the forest fund or perform any work with trees. For example, rangers, officials of the Forestry
and Wildlife Committee.

A crime is considered committed by a criminal group if it is committed by two or more persons with
prior agreement. Responsibility here is assigned depending on the type of corruption participation of each
subject of crime in the criminal group.

The legal structure of Parts 3 and 4 of Article 340 of the Criminal Code of the Republic of Kazakhstan
allows bringing to justice the guilty persons who have committed crimes using the official position of the
criminal group or repeatedly, as well as as part of a criminal group, regardless of the amount of
consequences for criminal offenses that have caused illegal felling, destruction or damage to trees and
shrubs. However, there are other opinions on this issue in scientific works and practice. According to these
comments, the Criminal Code of the Republic of Kazakhstan considers it necessary to be found guilty of
committing a crime under paragraphs 3,4 of Article 340 of the Criminal Code of the Republic of Kazakhstan
to have at least one of the socially dangerous consequences (significant damage, major damage) in Part 1, 2
or 3 of Article 340 of the Criminal Code of the Republic of Kazakhstan. From this point of view, if an illegal
act of cutting down trees and shrubs as part of a criminal group is committed, but this Act does not lead to at
least significant damage, the composition of the crime will not be. The opinion that illegal felling,
destruction or damage to trees and shrubs is not recognized as a criminal act without significant damage is
caused by an assessment of the socially dangerous nature of the act.

The subjective side of the crime is expressed in the commission of actions in the direct intentional form
of guilt. That is, a sane 16-year-old person who can fully respond to his actions knows that his actions are
illegal without permission, in an unauthorized territory, or in cutting down a tree or bush that is forbidden to
cut down, predicts the consequences for the environment and wishes it [8; 87]. In the qualification of a
criminal offense, intent is considered unnecessary.

In addition to the main types of punishments, such as fines, correctional labor, community service,
restriction of liberty or imprisonment for committing acts provided for in Article 340 of the Criminal Code of
the Republic of Kazakhstan, causing socially dangerous consequences, additionally, the type of deprivation
of the right to hold a certain position or engage in certain activities, confiscation of property is considered. In
case of compensation for damage caused as a result of a crime in accordance with subparagraph 6 of Part 1
of Article 53 of the Criminal Code of the Republic of Kazakhstan, as well as sincere repentance in
accordance with subparagraph 11 of Paragraph 1 of this Article, confession may be taken into account as
mitigating circumstances when imposing a penalty.

At the same time, the circumstance in which the appearance with true repentance and admission of guilt
for the first time committed a criminal offense provided for in parts 1-3 of Article 340, or a crime provided
for in paragraph 4, may lead to the release of a person from criminal liability in accordance with paragraph 1
of Article 65 of the Criminal Code of the Republic of Kazakhstan. This is due to the fact that a person who
has committed a crime for the first time under Article 340 of the Criminal Code of the Republic of
Kazakhstan, having confessed to the crime, is considered genuinely repented, taking into account the
restoration of damage caused by the crime, and may be released from criminal liability. At the same time, it
is possible to be released from criminal liability if the terms of the procedural agreement are met, as provided
for in Article 67 of the Criminal Code of the Republic of Kazakhstan.

The purpose of the norm enshrined in Article 341 of the Criminal Code of the Republic of Kazakhstan
is to prevent the destruction of plants included and not included in the forest fund, preserve forests as a
national property of Kazakhstan and a natural resource in the field of economy and ecology. We have
already mentioned that the disposition of Article 341 of the Criminal Code of the Republic of Kazakhstan is
also one of the forms of disposition. That is why it refers to regulatory legal acts on nature protection and
Natural Resources (Forest Code, Land Code).

On the issue of classifying objects of environmental crimes, several opinions have been formed in the
science of criminal law. Most often, according to the prevailing opinion, we distinguish the object of
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environmental criminal offenses vertically — general, group, direct; horizontally — main, additional,
optional.

The main direct object of the crime described in Article 341 of the Criminal Code of the Republic of
Kazakhstan is the formation of public relations in the field of rational use and reproduction of forests and
other wood crops, preservation of a favorable environment for humans and other living beings and ensuring
environmental safety of people [1; 475]. For example, in accordance with Article 340 of the Criminal Code
of the Republic of Kazakhstan, a person who has committed a crime does not comply with the requirements
of forest relations stipulated by Chapter 6 of the Forest Code of the Republic of Kazakhstan No. 477,
adopted on July 8, 2003, with the aim of cooking on a site included in the forest fund, resulting in a forest
fire, resulting in significant damage. As a result, it encroaches on public relations related to the provision of
forest use.

Special importance is attached to the criminal law protection of the reproduction (restoration) of forest
fields. Because the constant growth of forests is one of the guarantees that forest crops will not disappear.
Having studied the relationship of the components of the environment, it is easy to understand that the forest
is a combination of land, wood, shrubs and other crops, animals, birds, microorganisms, atmospheric air and
other components of nature, which are biologically interconnected and have a mutual influence in their
development. Damage or destruction of forest crops cannot but affect all these listed components in any way.
In case of fire, not only forest crops are destroyed, but also damage to the land, animals and birds that live in
these forests, microorgazim, atmospheric air [9; 612].

Woody plants interact with shrubs, grasses, mosses and other plant species, affecting each other. The
components of a forest depend not only on the environment in which it is located, but the forest itself
influences this environment, determining the process of formation of its crust. In the forest, a special
microclimate is formed in the thickets of trees, the processes of the formation of the Earth's crust and water
balance take place in a special way. An important feature of the forest is that it not only regenerates itself,
but is also able to ensure the continuation of generations.

One of the most important features of the forest lies in the continuous connection of its fields with the
Earth. If we separate the forest from the ground, it will not become a forest. The forest, as an ecosystem,
forms a geographical landscape with its own peculiarities. It grows in a place that serves as a spatial basis for
woody shrubs and other fields.

Moreover, the land on which the forest is located cannot have any useful properties other than to cover
the needs of Forestry. Its value is closely related to the value of forest fields.

It should be emphasized that forest fields have an important ecological, economic and social content.
Among them, no one can deny the beneficial importance of the forest as a climate-forming, protective of the
Earth's crust, sanitary and hygienic, general cultural, health-improving and other. The forest maintains an
effective composition of the atmosphere, protects the fertile earth's crust from erosion, and contributes to the
accumulation of groundwater.

Thus, determining the place of the forest in the life of humans, animals and birds, other plants, in
normal conditions of water and atmosphere, we can consider that the Article 341 of the Kazakhstan Republic
under consideration has an additional direct object. Public relations aimed at ensuring the protection of such
components of the environment as land, water bodies, wildlife, wildlife, atmospheric air directly related to
forest or other forest land.

Further analysis of the object of the composition of the crime under consideration in Article 341 of the
Criminal Code of the Republic of Kazakhstan is impossible without determining the subject of the crime
here. Because the concepts of the object of the crime and its subject are inextricably linked. The subject of
the crime is the material side of the object, but not the object itself. In accordance with this, it is necessary to
attribute to the subject of crimes objects, products, goods recognized as material values that allow them to be
perceived externally.

As we widely understand, the substance of environmental crimes is entirely the environment, as its
individual components are in interaction, interrelation, mutual influence. In a narrow sense, by the thing of
specific crimes, we mean natural resources such as land, subsoil, atmosphere, animals, plants, forest.

Interesting is the foreign experience of identifying “forest” as the subject of a crime, considered in
Acrticle 341 of the Criminal Code of the Republic of Kazakhstan [9; 612]. Many states base their definition of
the concept of a forest on its biological features, that is, it is a set of trees in a particular ecological system.
Artificially planted trees are also recognized as forests, because with ecological contact with other natural
resources, “artificially planted tree fields” are also considered in a single system with forests.
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In some countries, guantitative indicators are taken into account for the recognition of woody and
shrubby fields as forests. That is, wood fields above the minimum size established by law are considered
forest. The calculation of forests under such a sign is typical for the countries of Eastern Europe. For
example, in Bulgaria, forest is considered to be wood fields with an area of at least 0.10 hectares. In
Hungary, a different approach was taken to defining the concept of forest. According to him, “forest” is a
combination of not only trees, but also wild animals, plants and cyroorganisms in the territory of natural
freedom or naturally grown forest. Such a concept of forest is provided for in the Hungarian Forest Code.
According to the German federal law “forest conservation and forestry support”, forest refers to all lands
with arable land [10; 65-68]. In accordance with this, the concept of “forest” includes rural young forests
(groves), the area of felling trees, forest roads, forest protection areas, open forests, forest pastures, tree trunk
conservation areas, as well as other areas associated with the forest. Thus, we see that the legislation of many
countries calls the territory where woody and shrubby vegetation grows a forest.

The Forest Code of the Republic of Kazakhstan does not directly disclose the concept of “forest”.
However, paragraph 1 of Article 6 of the Forest Code of the Republic of Kazakhstan states that “all forests
on the territory of the Republic of Kazakhstan, as well as forest vegetation, have not grown, but the lands of
the forest fund intended for the needs of forestry constitute the forest fund of the Republic of
Kazakhstan” [11].

An integral part of forests are forest shoots. Forest undergrowth is a collection of woody trees, shrubs,
shoots, living coverings on the surface of the Earth. According to this, the subject of the crime considered in
Article 341 of the Criminal Code of the Republic of Kazakhstan is woody trees, shrubs, shoots and surface
coverings growing on the territory of the forest.

The objective side of deforestation or damage has its own characteristics. A crime is committed in both
forms of action by action (arson, contamination with harmful waste, substances, emissions), as well as
inaction (failure to apply fire safety measures when using fire or other sources of high danger).

A socially dangerous activity is characterized by an act of environmental impact of human behavior.
More precisely, it is expressed in the act of unintentional destruction or damage of trees and shrubs included
or not included in the forest fund by careless use of fire or other dangerous sources, as well as intentional
destruction or damage as a result of arson, contamination by other generally dangerous means, harmful
waste, substances, garbage.

In this crime, socially dangerous acts are manifested in the form of arson or other dangerous means, as
well as contamination with harmful emissions, waste, substances, garbage. Arson should be understood as
deliberate actions aimed at destroying and damaging the forest with the help of setting an open fire (for this
purpose, setting fire to dry grass, throwing torches, embers, using lubricants, etc.).

Criminal violations of arson and fire safety rules are dangerous crimes that are accompanied by causing
material consequences, causing harm to the life and health of citizens, society and the state.

Arson is the ignition of a fire as a result of intentional or careless actions, further ignition can spread by
itself. Failure to comply with the rules for handling flammable substances leads to reckless ignition. The
sources of fire safety are different: electrical wiring lines, vehicles, flammable substances, etc. failure to
comply with fire safety rules when using these flammable means leads to a fire. Thus, fire safety regulations
prohibit the use of vehicles and agricultural tractors in a gas outlet pipe without a spark extinguisher.

Criminal law has always considered arson as a special crime and imposed the most severe punishment
on it. Such criminal law norms are still found in the legislation of some countries. In the Criminal Code of
the Republic of Kazakhstan, arson is considered not as a crime of personnel, but as a generally dangerous
way of committing a crime (sabotage, intentional destruction or damage to other people's property,
destruction of objects of special value, an act of terrorism, destruction or damage to forests).

As for other methods of arson, it is the breeding of bonfires on young coniferous shoots, in places of
ignition, in damaged forests, peat bogs, in places of logging (in areas of logging), in places not cleared of
felled waste and harvested trees, in places with dried grass, as well as on treetops; wiring bonfires made of
chimneys, glass (glass bottles, cans, etc.), throw away burning matches, tobacco jugs and hot ashes; use
pallets made of combustible or melting materials when hunting; leave greased or with materials containing
gasoline, kerosene or other combustible substances (paper, fabrics, rags, cotton, etc.) in places not
specifically provided for this purpose; burn garbage exported from settlements, near forests only outside
designated areas, etc.
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The presence of a socially dangerous consequence in the form of destruction or damage to forests is a
mandatory sign of the objective side of the corpus delicti provided for in Article 341 of the Criminal Code of
the Republic of Kazakhstan, since the legislator characterized this crime as a material composition [12; 121].

In determining the composition of a crime, as the basis for the occurrence of criminal liability, it is
necessary to assess the socially dangerous consequences caused by the action, such consequences are
characterized by the infliction of major damage. In Paragraph 1 of Article 341 of the Criminal Code of the
Republic of Kazakhstan, the largest damage caused by an act committed by negligence is the cost of
expenses necessary to restore the consumer properties of the environment and natural resources in the
amount of more than 1000 MCI.

For destruction or damage to forests, it is necessary to calculate large damage not only by the cost of
damaged or destroyed tree shoots, but also taking into account other circumstances, for example,
remembering the ecological value and importance of the forest for this territory. In addition, when
determining the consequences caused by arson, it is also necessary to calculate the cost of growing new
forest trees, the cost of cleaning the territory, and the cost of fire suppression. At the same time, it is
necessary to take into account the specifics of damaged or destroyed forest trees and their location.

Place of mandatory optional indication of the objective side of the crime provided for in Article 341 of
the Criminal Code of the Republic of Kazakhstan, that is, the land plot on which the forest is located. The
weapons used to commit the crime were clearly not considered in the provisions of Article 341 of the
Criminal Code. However, despite the fact that the means and instrument for the commission of a crime are
not part of the elements of the crime, they are closely related to the crime and significantly facilitate the
execution of the criminal act, significantly increasing its consequences. The specific feature of the offence is
the use of means and weapons. Without the use of such tools and weapons, it is also impossible to take
action to destroy or damage forests. The concepts of “weapon” or “means” of crime are considered as a
single concept. Every weapon is used as a tool, but we cannot say that every tool is a weapon. In criminal
cases of destruction or damage to forests, lighters, matches (lighters), various motor vehicles (such as
tractors), flammable weapons used in hunting, etc., are used as weapons of crime.

We noted above that the destruction or damage of forests is carried out by means of arson, non-
compliance with fire safety when using substances of increased fire danger, etc.

Therefore, as a means of committing crimes of destruction or damage to forests, we mean Fire, other
substances with a high risk of ignition, harmful substances, emissions, waste, garbage that can lead to
damage or destruction of forests. Such harmful substances, waste, emissions and garbage include smoke
pipes, dried grass, wood waste left at logging sites, paper, rags, cotton wool, and other materials lubricated
with fuel or other combustible substances, garbage removed from production facilities, energy centers, ash
piles, etc.

In addition, another problem that has not been solved either in the theory of criminal law or in practice
is the answer to the question of what it means to destroy or damage forests. Is it necessary for the forest trees
to be completely burned down to consider the forest destroyed or damaged, or is it enough for a certain part
of it to be burned? There is also a need to distinguish between the concepts of “deforestation” and “forest
damage”.

Destruction is the complete burning of forest trees or shoots that are not included in the forest fund, or
the complete wilting of forest trees and shoots that are not included in the forest fund due to pollutants or
poisons, waste, emissions and debris. In other words, we mean the destruction of forests and undergrowth,
which leads to the complete loss of their ecological, as well as economic value.

By damage, we mean the ignition of a part of one tree and shrub arable land, its degradation in certain
areas to the level of lack of growth, the incidence of forests as a result of pollution, a significant loss of its
quality as a result of pest reproduction, etc [13; 60-63].

In the event of destruction or damage, forest crops are subjected to such conditions that they lose their
capacity to grow or begin to die in succession. In this case, it loses its full or significant ecological value as a
component of the environment as well as its economic value.

The destruction or damage of trees and shrubs belonging to or outside the forest stock, due to the
careless use of fire or other sources of increased danger, may be done in the form of negligence, Article 341
paragraph 1 of the Criminal Code of the Rebublic of Kazakhstan approves.

Careless handling of fire is the most common cause of fire in the forest. The results of the fire analysis
show that many of them were caused by people who did not observe fire safety. Most often negligence was
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caused by negligence: ignoring fire safety when smoking, using in forests lighting sources consisting of open
torches. Fire also occurs from a fire lit near the forest fields, the wind is spread by sparks that are released.

Negligence in smoking has a special place in a fire. The highest percentage of forest fires is due to the
elimination of indelible cigarettes, cigarettes and matches on dry grass.

According to experience, most fires occur near populated areas, on roads, in recreation areas or in other
regions associated with human activity. The most common causes of such fires are indelible bonfires,
discarded smokehouses or matches, and in spring and autumn residents burn dry grass in order to clean
pastures, fields and squares. As a result of violations of fire safety rules, fires in pastures and fields get out of
control of people and move into forests.

Thus, paragraph 1 of Article 341 of the Criminal Code of the Russian Federation, the subjective side is
committed only in the careless form of guilt. Here, a person does not foresee that by his socially dangerous
actions he will destroy or damage trees and shrubs that are or are not included in the forest fund, but also has
the opportunity to foresee this by taking precautions and caution (indifference), or to foresee that
consequences will occur, but believes that without sufficient reason to avoid it (arrogance).

The destruction or damage of trees and shrubs, whether or not included in the forest fund, by arson or in
another dangerous way or as a result of pollution by harmful emissions, garbage, waste, substances is carried
out in the form of direct or indirect intent. It is considered to be committed with direct intent if the person
who committed the crime under paragraph 2 of Article 341 of the Criminal Code of the Republic of
Kazakhstan realized the public danger of actions to destroy or damage trees and shrubs included or not
included in the forest fund, foresaw and desired the inevitability of consequences and desires their presence.

Indirectly, the person does not determine exactly what consequences it will lead to by destroying or
damaging trees and shrubs that are included or not included in the forest fund. In this case, the person is held
liable in the amount of the damage caused to them.

In accordance with Article 341 of the Criminal Code of the Republic of Kazakhstan, liability for
committing a crime arises for a sane individual who has reached the age of 16 at the time of committing a
crime. In the scientific literature, the opinion has been expressed lately about reducing the age at which
responsibility for the crime in question arises to 14 years [14]. According to this opinion, a sane person who
has reached the age of 14 can understand the consequences caused to the natural environment by damaging
or destroying trees and shrubs that are or are not part of the forest fund. In addition, this opinion is confirmed
by legal statistics, most of the fires that occurred as a result of non-compliance with fire safety or arson were
committed by teenagers aged 14 to 16 years. So, in 2012, a fire occurred in the forest area of East
Kazakhstan, as a result of which forest trees burned down on an area of 500 hectares. It is known that as a
result of the pre-trial investigation, no criminal case was initiated, since it turned out that the guilty person
had not reached the age at which criminal responsibility begins. Therefore, we consider it is necessary to
reduce the age of criminal responsibility under Article 341 of the Criminal Code of the Republic of
Kazakhstan.

Conclusion

In conclusion, it should be noted that by the nature and degree of public danger, criminal offenses
against the rules of protection and effective use of flora are considered as the most dangerous among
criminal offenses, despite the fact that they are the least of the officially registered crimes. Because such
criminal offenses not only harm the country's economy, environmental safety, but also negatively affect the
biological foundations of human existence. Based on the above, we can state the following legislative
practical recommendations:

1) The number of registered criminal cases on the criminal offense “lllegal felling, destruction or
damage of trees and shrubs” occupies a leading position among general environmental criminal offenses.
And also, as we have seen in the course of work, the demolition, destruction or damage of trees and shrubs
that are not included in the forest fund and are prohibited from felling (especially saxaul, gingila, hare, etc.),
more than once, using their official position, and in cases of causing major damage, referring to the
importance of such an action in order to preserve the ecosystem as a whole, it is necessary to provide for
punishment in the form of imprisonment for up to a year and recognize these actions as criminal.

2) Almost all Articles of Chapter 13 of the Criminal Code of the Republic of Kazakhstan
(environmental criminal offenses) relate to the blank disposition. To recognize the committed act as a
criminal act in relation to the protection and effective use of flora, the norms of the ecological, land, water,
Forest Codes of the Republic of Kazakhstan, the Law “On Specially Protected Natural Territories”, the Law
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“On the Protection, Reproduction and use of wildlife”, the Law “On Compulsory Environmental Insurance”
are used, and there is also a need to take by laws are used as a basis, such as the order of the Minister of
National Economy of the Republic of Kazakhstan on the provision of public services “Issuance of permits
for cutting down trees” and other regulatory legal acts.

This circumstance is necessary for an officer of the body of inquiry and investigation, conducting a case
of a criminal offence against the protection and effective use of the plant world, to determine the object of
these criminal offences, the extent and harmfulness of the consequences caused, the acts committed, the
perpetrator, a special or general subject of environmental law, land law, forest law, primary skills and skills
of crop production will be needed.

3) It is a matter of time to establish a new system of accounting (database) for trees and shrubs in and
out of the forest, except for trees and shrubs in home gardens, cottages and gardens. This is not the reason,
one of the most important differentiated features in Articles 340, 341 is that the absence (place) of these trees
and shrubs in home gardens, cottages and horticulture, as well as their inclusion and absence in the forest
stock also affects under which part of Article 340 they are differentiated.

4) An analysis of the subjective side of criminal offenses has shown that they are all committed by two
forms of guilt (negligence or intentionally). However, in our opinion, a person who illegally fells, destroys or
damages trees is aware that his actions are illegal (and it does for a specific purpose), anticipates the
consequences that will be caused as a result of these actions (understands that the process of tree growth is
long, which in the case of forest destruction can negatively affect other plants and animals, which will lead to
a change in the ecosystem, the emergence of an ecological disaster and deliberately gives way to it).
Therefore, it is important to reduce the amount of socially dangerous damage caused, otherwise such actions
causing damage up to 1000 monthly calculation indices are limited to paying a fine in the amount of
(25-60 MCI), which is considered an administrative offense and does not allow restoring the environment.

5) For committing criminal offenses of illegal cutting of trees and shrubs, destruction or damage to
forests, the Criminal Code of the Republic of Kazakhstan provides for the following types of penalties: fines,
correctional labor, involvement in public works, arrest, deprivation of the right to hold a certain position or
engage in one activity, restriction of freedom or imprisonment.

An alternative sanction is provided for almost all criminal offenses in this composition. This means that
a person who has caused enormous damage to the environment, fauna and flora of our earth by illegally
cutting down, destroying or damaging trees and shrubs is limited to paying fines, engaging in correctional
labor, community service or arrest in such a way as to prevent its restoration. We don't think these are
punishments worth imposing when it comes to a resource like a forest that takes at least 10 years to reach the
same volume. To do this, we consider it is necessary to introduce new types of punishment for crimes such
as reforestation, planting of plantations, and the construction of nurseries.
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b.X. Alitumos, K.A. Epuuien

Aramrap MeH OyTaJjapabl 3aHCbI3 KeCy, COH/Iai-aK OPMaHAAaP/AbI K00 MEH 3aKbIMIay
KbLJIMBICTBIK KYKbIK 0Y3YIIBLIBIKTAPbIH Capajiay/iblH epeKiIeTikTepi MeH MaHbI3bI

3eprreyain makcatel — Kaszakcran PecmyOnukacel KemMbIcThIK kKopekciHiH 340, 341-6anrapbiHa colikec
aramrap MeH OyTajapibl 3aHCHI3 Kecy, OpMaHAap.bl KOO KOHE 3aKbIMIAY VIIIH KayalKepLIUIiKKe TapTy
TEOPHATIAPBIH TaNay >kKOHE OHBIH TOKipHOeciHe TOKTaTy, OChl KbUIMBICTBIK KYKBIK OY3yIIBUIBIKTAp OOMBIHIIA
JKayanKepIIiTiKKe TapTyAbIH HETi3ri MocemeNepiH Kapay, skayalnKepIIiTiKKe TapTyAaFbl HEeTi3r1 Keaepriiepal
aHBIKTAY JXOHE OHBI JKeTUIIipy OOMBIHINA YCHIHBICTAp MEH KaXXETTi 3aHHAMAJBIK YCBIHBICTApABl Oepy.
Makanaga aramTap MeH OyTanapAbl 3aHCHI3 KECYAiH, OpMaHIApbI KO0 MEH 3aKbIMIayAbIH AJIbIH alyIbIH
JKOHE OCHI 9PEKEeTTep YIIiH KBUIMBICTHIK JKayalKepHIUTKTI KapacThIPyJbIH MaHBI3BUIBIFEl KapacTHIPHUIFaH.
By perTe aranraH KbIIIMBICTHIK KYKBIK OY3YIIBIIBIKTApABI capaiayIblH aFbIMIaFsl XKal-KyHiHe TOKTaa Keje,
aTalFaH KbUIMBICTBIK KYKBIK Oy3yIIBUIBIKTApABI TEprey jkKoHe COTTa Kapay Ke3iHJe ecKepilyi THIC TycTap
AHBIKTAJIBITN, THICTI 3aHHAMAIBIK YChIHBICTap Kapaiasl. KP KeuiMbicTeIK KoaekciHiy 340, 341-6anTapbinma
KO3JeNTeH aFaliTap MeH OyTamapisl KOprayFa OalmaHBICTHI TalanTapAbl, COHJAal-aK aramrap MeH
OyTanapabpl 3aHCHI3 KECKEeHI, OpPMaHAapAbl KOHFaHBI HeMece OYJAipreHi YIIiH KbUIMBICTHIK jKayaNnTBUIBIKKA
TapTyAbIH epekmrenikrepin kamMTutelH KP OpmaH KoJeKciHiH HopMaiapblHa Tangay xacaiaasl. OpMaHIbI
Oipereit TabuFu pecypc peTiHIe TaHYIbIH €ypONalbIK TOKipHOeciH aHbIKTay YmIiH ['epMaHus mMeH BeHrpus
eJIIePiHIH 3aHHaMaJlapblHa CAJIBICTBIPMAIIBI-KYKBIKTHIK Tanjaay xkypriziani. Consiven 6ipre KP KpuiMbIcThIK
konekciHin 340, 341-GanrapblH KonpmaHyra OaitmanbicTel JKoraprbl COTTBIH HOPMATHBTIK KayJIBICHI
meHOepine aramTap MeH OyTaaap/ sl 3aHChI3 Kecy, COHal-aK OpMaHIap/Ibl KO0 JKIHE 3aKbIM/IAy JKOHIHAET
KBUIMBICTBIK KYKBIK OY3YIIBUIBIKTap OOMBIHIIA COT MPAaKTHKAChIHA TaJIAy JKYPTi3iii.

Kinm ce30ep: arai, OyTa, 3aHCBHI3 Kecy, OpMaH, OPMaHAAP/bI JKO0, OPMaHIap/bl 3aKbIMIAY, SKOJIOTHSIIBIK,
Kayincizaik, KoJNaias! opTa, KOpIIaFraH OpTa, KbUIMBICTHIK JKayanKepIIiTiK.

b.X. Alitumos, K.A. Epuuiiien

Oco0eHHOCTH U 3HAYeHHEe KBATU(PUKANMH YTOJOBHbIX PAaBOHAPYILLIEHUI
HEe3aKOHHOH BBIPYOKH epPeBbeB U KYCTAPHUKOB,
a TaKKe YHHYTOKEHHUS W NMOBPEKACHHS JIeCOB

Lens wmccrnemoBaHus — MpPOAHATH3UPOBATh TEOPUH IIPHUBIEYEHHS K OTBETCTBEHHOCTH 32 HE3aKOHHYIO
BBIPYOKY J€peBbEB U KyCTApPHUKOB, YHHYTOXKEHHE M TOBPEKACHHE JIECOB, B COOTBETCTBHHU co cT. 340, 341
VYronoBHoro konekca Pecrry6muku KasaxcraH, W OCTaHOBHUTHCS Ha €€ IPAKTHKE, PACCMOTPETh OCHOBHBIE
BOIIPOCHI MPHUBJIECYEHUS K OTBETCTBEHHOCTH II0 JAHHBIM YTOJOBHBIM MpPaBOHAPYIIEHHSM, OIPEIETHTDH
OCHOBHBIE Oapbepbl B TPHUBICYEHHHM K OTBETCTBEHHOCTH M JaThb HEOOXOJMMBIE 3aKOHOAATEIbHBIE
HPEIIOKEHHs [0 € COBEPIICHCTBOBAHUIO. B cTaThe paccMOTpeHa Ba)KHOCTb MpPEIyNPEXACHNS HE3aKOHHON
BBIPYOKH IEPEBLEB U KyCTApPHUKOB, YHUUTOXKEHHS U TIOBPEKACHHUS JIECOB, a TAKXKE PACCMOTPEHHS YTOJIOBHOM
OTBETCTBEHHOCTH 3a 3TH JiesiHUA. BMecTe ¢ TeM, OCTaHOBMBINUCH HAa TEKYILIEM COCTOSHHM KBalU(pHUKAILUU
JAHHBIX YTOJOBHBIX NPAaBOHAPYIICHUH, OBUIN BBISIBICHBI MOMEHTHI, KOTOPBIE IOJDKHBI OBITH YUTEHBI IPH
paccrieoBaHME M CyAZE€OHOM pPAacCCMOTPEHHH MJaHHBIX YTOJIOBHBIX IIPAaBOHAPYIICHUH, pacCMOTPEHBI
COOTBETCTBYIOILIME 3aKOHOAATENIbHbIE NpeiokeHus. IlpoananuszupoBansl HOpMbl JlecHoro konekca PK,
comepxamue TpeOOBaHUS, CBA3AaHHBIC C OXPAaHOW [EepeBbEB M KyCTAPHUKOB, a TaKKe OCOOEHHOCTH

Cepus «MpaBox». 2024, 29, 1(113) 77



B.Zh. Aitimov, K.A. Yernishev

NpPHUBJIEYEHU K YTOJIOBHOH OTBETCTBEHHOCTH 3a HE3aKOHHYIO BBIPYOKY JEpEBbEB M KYCTapHHKOB,
YHUYTOXKEHHE WIM TOBPEKICHUE JIeCOB, mNpemycMorpeHHble cT. 340, 341 VYromoBHoro koxexca PK.
IIpoBeneH cpaBHUTENBLHO-IIPABOBOM aHANIN3 3aKOHOAATENLCTB cTpaH ['epmanuu u Benrpuu i onpeneneHus
eBpOIEHCKON NPAaKTHUKH MpPU3HAHWS JIeca YHUKAJIbHBIM IPHPOIHBIM pecypcoM. Kpome Toro, mposemen
aHanu3 CyIeOHON NPaKTUKH II0 YTOJOBHBIM MpPaBOHAPYIICHHSIM IO HE3aKOHHOH BBIPYOKe NEpEeBHEB H
KyCTapHUKOB, a TaKKe YHHYTOXKEHHIO M IIOBPEXJCHHUIO JIECOB B paMKax HOpMaTHBHOro I[locraHOBICHHS
BepxoBnoro Cyna, csi3anHOrO ¢ ipuMeHeHueM ct. 340, 341 YronosHoro koaekca PK.

Knrouesvie cnoga: nepeBo, KyCTapHUK, HE3aKOHHAs BBIPYOKa, JIeC, YHUYTOXKEHHE JIECOB, TIOBPEkKICHUE JIECOB,
9KOJIOTHuecKasi 6€30MacHOCTb, ONaronpusITHas CPefia, OKPYKAIOIIast Cpejia, yroJIOBHAas OTBETCTBEHHOCTb.
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The Regime as a primary means of correction for convicts: theory and practice

The article discusses the specifics of a correctional tool, such as the regime, which is part of the system of
correctional measures for prisoners and is intended by the legislator to contribute to the achievement of the
declared goals of the criminal and penal enforcement legislation of the Republic of Kazakhstan. It is empha-
sized that the regime, being the main means of correcting convicts, is in fact not such, but has turned into a
total means of controlling convicts and what is especially worth noting, taking into account the penetration of
modern means of technical control into places of deprivation of liberty, provokes a contingent of criminal en-
vironment to resist this type of supervision from which you cannot escape, which leads to this type of viola-
tion of the established procedure for serving a sentence, such as damage to technical equipment (video cam-
eras). The work makes an attempt to compare the regime with other means of correction in institutions of var-
ious security and as a result, the authors offer their proposals for inclusion in Kazakhstan’s criminal and pris-
on legislation, along the way, an understanding of the role and place of the regime among other main means
of correction of convicts and its purpose is proposed and voiced, and also proposals were formulated for
criminal legislation in the form of a separate article draft.

Keywords: security, regime, convicted person, establishment of the penal system, criminal liability, damage
to engineering and technical means of supervision, control and security.

Introduction

As you know, in life everything flows and changes, regardless of our desire. In the current rapid age of
informatization, innovations permeate into all spheres of society and the state, and this is exactly what hap-
pened: video surveillance and other novelties are increasingly penetrating into such conservative departments
as places of detention. Therefore, the reason for writing this article was such a problem as the damage of
controls (video surveillance) and, accordingly, responsibility for such offenses while serving a sentence,
since the main task of the regime is safety and, as a goal, still the prevention of escapes. All this prompted us
to choose the topic of our work.

It is worth noting that almost no one had previously addressed the topic of the means of correcting con-
victs among domestic scientists, namely the regime, but such researchers as Kairzhanov E.I., Skakov A.B.,
Sydykova L.Ch, Tokubaev Z.S., Bastemiev S.K., Baranov M.N., Nazmyshev R.O., Konovalova L.V.,
Chukmaitov D.S. in their works dealt with the means of correction in fragments, without affecting their fea-
tures and role, contribution and purpose. But we, asking ourselves the question put in the title of our manu-
script, considered that it was still not possible to achieve a full-blooded regime. And along the way, we note
that with the establishment of the Republic of Kazakhstan as a “democratic, secular and rule of law state, the
highest values are a person, his life, rights and freedoms™ [1]. And you can't argue with this principle! And,
strictly speaking, the regime is aimed at the safety of both convicts and staff in prisons. Therefore, we decid-
ed to turn to this tool, and then tried to identify and weigh the different opinions and judgments of both do-
mestic and foreign, international scientists and approaches, which actually formed the basis of the article.

Methods and materials

In the process of considering the topic, the authors applied well-known general scientific research
methods, such as analysis and synthesis of national penal enforcement and criminal legislation, the method
of historicism, comparative jurisprudence, the study of departmental legal statistics, indirect questioning,
taking into account the norms, principles and standards of international law in the penitentiary sphere. The
use of logical approaches, from the standpoint of grammatical interpretation, contributed to the clarification
of the etymology and essence of the legal concept, as the main means of correction of convicts under study,
defined in prison law as a regime, but from the standpoint of supervision.

* Corresponding author. E-mail: Shakenov_ao@mail.ru
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The above-mentioned methods and approaches have made it possible to identify a number of legal phe-
nomena that are closely intertwined with the process of criminalization: the action, construction and subse-
guent application of criminal law norms. In the course of the research, special scientific literature was stud-
ied, an exchange of opinions with people with work experience in places of deprivation of liberty, personal
experience and a competent approach during the presentation of the topic of work.

So, in order to clarify the essence of such a legal concept as “regime” and in order to understand it cor-
rectly, it is necessary to understand the social nature of this phenomenon, therefore, let's turn to dictionaries,
for example, the Great Soviet Encyclopedia, well-known in the scientific community, gives the following
explanation of the mentioned noun “regime” (in French and Latin means management): 1) The state system;
the method of government; 2) A well-established routine of life, work, rest, nutrition, sleep; 3) A set of rules,
measures, norms to achieve a particular goal, for example, in our case, security in places of detention.

In such a work respected among linguists, Ushakov's Explanatory Dictionary indicates the following
understanding of the term regime, as in “strict dormitory, regime is important, hospital regime, keep the right
mode” [2]. Thus, we have a close understanding of the regime as, all the rules, the daily routine of a convict-
ed person during the period of serving a sentence in the form of imprisonment in order to achieve the goal set
by law. By the way, such a remedy is inherent in penitentiary pedagogy, and the daily routine is used in soci-
ety. The Penal Enforcement Code assigns a separate chapter to the regime, and it is mentioned first among
other methods of correctional and educational influence, and this is not accidental. Further, the legislator in
Article 97 of the Penal Execution Code of the Republic of Kazakhstan (hereinafter referred to as the PEC of
the Republic of Kazakhstan) defines the essence of which is ... “the established procedure for the execution
and serving of punishment, ...constant supervision over them” [3] and further in subsequent articles (98-102)
follow detailed regulation and execution of regime requirements and conditions.

Results and discussion

The constant supervision of convicts, present in the very concept of this term, testifies to a lot, and it
was this feature that was mentioned by the famous Soviet and Russian legal scholar G. Khokhryakov, who
wrote about places of deprivation of liberty, who very accurately noted: .... regulation covers all spheres of
life “of the convict and how It would all be justified! and it reflects the “good purpose — the inculcation of
skills” of law-abiding behavior” [4]. However, the widespread overregulation of all aspects of life may be
good in itself, but it still resembles the desire for omnipotent control.

Further, according to Khokhryakov, it follows that “the administration of places of detention cannot
control”, as well as the regime “for the behavior of prisoners is total”. And this is true, because we know the
situation firsthand: after all, there are still cases of excesses among convicts, self-harm, suicides, complaints
about freedom, appeals to human rights defenders [5].

A brief digression into history shows that for the first time the term “regime” is mentioned in the Tem-
porary Instruction of the People's Commissariat of Justice of the RSFSR entitled “On deprivation of liberty
as a measure of punishment and on the procedure for serving such” (1918), the words “regime of persons
under investigation” were written in it. Russian scientist, associate professor A.A. Raskevich rightly notes
that “the regime regulates life in penitentiary institutions continuously” [6]. About a little more than a hun-
dred years ago, the famous Russian prison scientist S.V. Poznyshev made his attempt to define the regime in
the special and scientific literature, the essence of which was reduced to “the regime's coverage of all
measures by which penitentiary institutions strive to achieve their goals” [7]. Continuing our thought, we
want to cite another fact from history regarding our topic, namely, more than two hundred years ago (1819),
on October 11, the Emperor Alexander | ordered that “5 means of correction were introduced in prisons and
places of detention according to convenience” and the first of them, there was “close and constant supervi-
sion of prisoners” [8].

Thus, it is possible to distinguish such aspects of the regime as its main purpose: constant, continuous,
round-the-clock supervision, the goal is certainly good and it is safety, but it should be both for the prisoners
themselves and for the staff of the institution and this is the standard. But still, along the way, we will note;
today is the twenty-first century and the days have long passed when, according to the figurative expression
of the penitentiary Gernet, who remained in the history of the penitentiary, there are few “strong locks and an
efficient prison chief!”” Therefore, | would like to draw attention to Article 99 of the Penal Execution Code of
the Republic of Kazakhstan, which also refers to the regime and is called “Engineered technical means of
supervision, control and protection”, in Part 1., which defines that the administration of places of detention
uses “audiovisual (video control system) ...” [9] and accordingly other modern means to prevent escape in-
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tentions (visible), violations of the daily routine throughout the institution. A similar approach is preserved in
the Prison Code of the Russian Federation [10]. And in this regard, let us turn to international documents on
this issue. So in the International Covenant on Civil and Political Rights, article 10 (3) states that: “the peni-
tentiary system provides for a regime for prisoners, ... the purpose of which is ... correction and social re-
education” [11].

And the Standard minimum Rules for the Treatment of Prisoners, Rule 65, orient the prison administra-
tion to the fact that “in the treatment of persons sentenced to imprisonment or other similar punishment, one
should strive, taking into account the length of time they serve, to instill in them the desire to obey the laws
and ensure their existence after release”. In other words speaking, it is always necessary to keep in mind the
dignity of the convicted person, not forgetting the responsibility on the part of the administration, since simp-
ly humanity and impartiality are not enough, justice is needed “in prison more than ever and it is simply nec-
essary in today's rapidly changing world” [12]. In the works of such foreign scientists as, for example,
G. Slade, A. Trochev, L. Piachentini [13], M. Butler [14], L. Azbel [15] touched upon the issues of the peni-
tentiary system only in general and from the standpoint of criminological analysis: such as the role of the
prison service in reducing and releasing the prison population from punishment, problems and difficulties in
reforming Kazakhstan's criminal justice, the limits of criminal law and penal enforcement policy and other
aspects of the prison system, without touching on the topic of our research, it is understandable! The regime
is a purely internal matter. And we know this firsthand. The famous Kazakh researcher B. Shnarbayev in his
works, concerning the current state of the country's penal enforcement system, focused on the relevance of ...
“taking into account legal, technical ...”[16] and other aspects that must be borne in mind, at least indirectly,
concerns the regime, however, such a hint is enough for research specialists! But the change and application
of modern (*... technical”, according to Shnarbaev) means of tracking prisoners did not exclude violations of
the established order of serving punishment, violations did not decrease and did not sink into existence, alt-
hough the eye of the all-seeing camera should have fixed everything, but no! This did not happen, because
total control / regime did not lead and did not give and will not give the desired result.

For the current period, 22,042 video cameras have already been installed in 52 institutions of the coun-
try's penitentiary system. By the end of this year, 13,822 additional video cameras will be installed in 26 in-
stitutions. As can be seen, the purpose of the project is to prevent offenses, primarily on the part of both con-
victs and staff. The control will be carried out in real time, and what is most unexpected, since the introduc-
tion of the video surveillance system, the number of registered offenses has increased by 40%, 3 escape at-
tempts and 13 suicide attempts have been prevented, many group fights and riots. Unfortunately, convicts
deliberately disable video surveillance cameras in order to conceal their illegal actions. So, since the begin-
ning of this year, they have damaged more than 300 video cameras, which, in fact, leads to considerable ma-
terial damage, according to the information of the Committee of the Criminal Correctional System of the
Ministry of Internal Affairs of the country [17].

Continuing our research, along the way, we note once again that the essence of deprivation of liberty
and placement of convicts in institutions of deprivation of liberty is to protect society from crime, while not
forgetting how possible and realistic it is). At the same time, we must not forget about the level of possible
and acceptable regime security, in other words, there must be a reasonable balance. Thus, the following as-
pects of the regime can be distinguished, namely: strengthening the regime with the help of video surveil-
lance in places of detention did not lead to a decrease in violations of the established procedure for serving
sentences, on the contrary, there is a tendency towards an increase in the number of violations. As for the
damage to the technical means of surveillance, this is the reaction of convicts to total control, and this is an-
other side of the regime that has not existed before, because the regime was carried out physically, by cir-
cumvention, checks, which was not often, and even more so at night, since the daily outfit of the institution
simply will not have time to be everywhere and always! An indirect survey of ex-employees, now veterans
of the department, personal practical experience [18] suggests that convicts are trying to break, disable cam-
eras in various ways, however, for example, they invented a method of “throwing a kind of hat, hats, caps”
made of solid material, paper, cloth on video surveillance systems.

Conclusions

The problem of introducing criminal liability for damage to video cameras in correctional institutions
has been overdue for a long time and, of course, persistently demanded an exit in search of a solution. And it
is no coincidence that the President instructed to introduce criminal liability against persons who damage
video surveillance systems in institutions of the country's prison system [19].
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As you know, criminal liability occurs when guilt is established, and in the presence of several signs:
public danger, illegality, guilt and punishability. Now let's move on to the composition of the crime: the sub-
ject of the crime is obvious to us — this is a convict acting with direct intent, the purpose: convicts serving
sentences of imprisonment, arrest to damage / disable the video monitoring system.

1. By the object of this crime, we mean: the proper operation of institutions where convicts serve sen-
tences of imprisonment, arrest, as well as where they are detained. An additional object is the identity of an
employee of these institutions, as well as the identity of the convicted person.

2. The objective side of this crime is expressed:

1) The threat of violence against an employee of institutions of places of deprivation of liberty;

2) The threat of violence against an employee of places of detention;

3) Threatening to use violence against a convicted person out of revenge for the performance of his
public duty.

In our opinion, the above actions are sufficient to recognize the existence of an objective side of the
crime.

3. Employees of places of deprivation of liberty or detention should be considered all employees of in-
stitutions of all degrees of security, pre-trial detention centers, arrest houses, temporary detention facilities,
guardhouses with the rank of an ordinary or commanding staff.

4. An important condition for the application of the proposed article of the Criminal Code is that the
threat must be in deep connection with the past or present official activities of the employee. If such a con-
nection is not seen, then the action can be qualified as a crime against the person.

5. The threat of violence is sufficient to declare the crime over, regardless of whether the perpetrator has
achieved his goal.

6. On the subjective side, this crime can only be committed with direct intent. The perpetrator is aware
that he threatens to use violence against an employee of the institution where he is serving his sentence or is
in custody, and also threatens the convicted person because of revenge for the performance of his public duty
and wants to commit these actions.

7. We consider it is necessary to highlight a mandatory feature of the composition of this crime — a
special purpose: threats against the convicted person: a motive in the form of revenge for the performance of
his public duty.

8. The subject of this crime may be sane persons who have reached the age of 16. When making an at-
tempt to criminalize intentional so-called “damage to audio/video surveillance cameras”, it is always worth
remembering the judgment of the famous Russian prison researcher of the last century Ivan Foynitsky who
proposed... “specifically stipulate” [20] in codes / laws cases when mass offenses occur, with the aim of dis-
abling video monitoring and supervision facilities.

Considering the above, in the conclusion of the study, we propose our author's version of the legal
norm:

Article 429-1 of the Criminal Code of the Republic of Kazakhstan

Destabilization of the normal activities of institutions providing deprivation of liberty.

1. The threat of violence against an employee of a place of deprivation of liberty or a place of detention,
as well as against a convicted person for the purpose of revenge for the performance of his public duty, is
punishable by imprisonment for up to three years.

2. The use of violence that is not dangerous to life or health to the persons specified in the first part of
this article shall be punishable by imprisonment for a term of three to five years.

3. The acts provided for in parts one or two of this article, committed by a group of persons by prior
agreement or with the use of violence dangerous to life or health, shall be punishable by imprisonment for a
term of five to ten years.

Perhaps our proposals are not indisputable, but they are aimed at further improving Kazakhstan's crimi-
nal legislation, which gives hope for ... “effective and fair law enforcement ...” [21] and will bring the peni-
tentiary system of Kazakhstan closer to international norms and standards.
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B.H. XXamynaunos, A.O. Illakenos

Pexum coTrasranaapabl TY3eTYAiH Herisri KypaJjbl peTiHjae:
TeopHs ’KIHE MPAKTHKA

Makanaga COTTaTFaHIapabl TY3eTy KypalJapbiHbIH XKyHeciHe KipeTiH pe)KHM CHSAKTHI COTTAaJFaHIbl TY3ETy
KYpaJbIHBIH EPeKIIeiKTepi JKoHe 3aH IIBIFapyLIbIHBIH YHFapbIMbl OOMBIHINA Ka3aKCTAHIBIK KbLIMBICTBHIK
JKOHE KBUIMBICTBIK-aTKapy 3aHHAMACBHIHBIH MAariiyM/Iay MakcaTTapblHa KOJI KETKi3yre BIKIad eTeTiH
epeKIIeTiKTepi Ko3FaiFaH. PeXWMHIH KBUIMBICTBIK-aTKapy JKyHeci MeKeMeNlepiHAeri COTTalFaHIapabl
TY3€TyliH HEeTi3ri KYpajbl 00Ja OTBIPHII, OipaK COTTAFaHAap bl OAKbLIAYIBIH TONBIK KYPalblHa aifHAIATHIHBI
aTan OTUINCH JKOHE EPEKIe eCKEPETiH MKOWUT, Kas3ipri 3aMaHfbl TEXHUKANBIK OaKpuIay KypalaapblHbIH 0Oac
GocTaH/IbIFBIHAH alibIPy OpBIHIAPHIHA €HYI KbLIMBICTBI aJaMHbIH KallbIl KYThIIa aIMAHTHIH KaJaraaayIblH
Oyt TypiHe Kapchl TypyFa urepMmeneiini, Oy xa3aHbl eTeyniH OenriieHreH TopTiOiH Oy3yAbIH OCBI TYpiHE
OKEN COFaJbl, MBICANIBI TEXHUKAJBIK KypalaapasH (OeifHekaMepanapAblH) 3aKbIMIAaHYbl peTiHae. ABTopiap
PEKUMII OpTYPI KayilCi3mik MeKeMelepiHAeri TY3eTYHiH KajFaH KYpajJapblMEH CajbICTBIPYFa OPEKeT
JKacaraH, HOTIDKECIHIE OJap Ka3aKCTaHIBIK KBUIMBICTHIK JKOHE KBUIMBICTBIK-aTKapy 3aHHaMachIHA
YCHIHBIMIAp Oeppi, coTTanFaHAapAbl TY3eTyAiH 0acka Ja Heri3Ti KypalgapblHBIH apachlHa PEXKUMHIH peli
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MEH OPHBIH TYCiHY JKOHE OHbI TaraiblHAAY YCHIHBUIIBI )KOHE alTBUIIBI, COHIAM-aK KbUIMBICTHIK 3aHHaMara
GanThIH JKeKe )K00achl TYPiHE YCHIHBICTAP TY)KbIPBIMAAIIBIL.

Kinm ce3dep: Kayinci3mik, peKuUM, COTTAJFaH, KBUIMBICTHIK-aTKapy MKYHECiHIH MeKeMeci, KbUIMBICTBIK
JKayaInThUIbIK, HH)KCHEPITIK-TeXHUKAJIBIK Kafaranay, 6akpliay KoHe Ky3eT KYpalaapbiHbIH 3aKbIMIAHYbI.

B.H. Xamynauuos, A.O. [llakeHoB

Pe:xnM Kak OCHOBHOE CPeICTBO UCTIPABJIEHHUS OCY KI€HHBIX:
TeOpHsl U MPAKTHKA

B cratbe 3aTpoHYTHl 0OCOOEHHOCTH TaKOTO CPEACTBA MCIPABICHUS OCY)XKICHHOTO, KaK PEKHM, BXOJIIETO B
CHCTEMY CPEJCTB HCHPABICHUS 3aKIIOYEHHBIX M, TI0 3aMBICIy 3aKOHOAATENs, CIIOCOOCTBYIOIIETO JOCTHXKE-
HHIO JEKIapUpPyeMBbIX Iielel Ka3aXxCTaHCKOTO YTOJIOBHOTO M YTOJIOBHO-UCHONHUTEIPHOTO 3aKOHOAATENbCTBA.
OTMEUYeHO, YTO PEXHUM, SIBISSICH OCHOBHBIM CPEJCTBOM HCIIPABICHUS OCYXICHHBIX B YUPEKICHHUIX
YTOJOBHO-MCHONHUTEIFHON CHCTEMBI, Ha CAMOM JIeJIe TAKOBEIM, IO CYTH, HE SBIISETCS, a IPEBPAIAETCS B TO-
TaJIbHOE CPEJICTBO KOHTPOJS OCYXJCHHBIX, H, YTO OCOOCHHO CTOUT ydYeCTh, IPOHHUKHOBEHHE COBPEMEHHBIX
CPE/CTB TEXHHYECKOTO KOHTPOJSI B MECTa JIMIICHHS CBOOOIBI IPOBOLUPYET KOHTHHIEHT YTOJIOBHO-
IPECTYIHOM cpelibl K CONPOTUBICHUIO TAKOMY BUIY HaJa30pa, OT KOTOPOrO HE CKPOEIILCs, YTO U MIPUBOJUT K
TaKOMY BHJly HapyLICHUH YCTaHOBJICHHOTO MOPs/IKAa OTOBIBAaHUS HaKa3aHUs, KaK IOBPEXKIEHNE TEXHUUECKUX
CpeicTB (BHIEOKaMep). ABTOpaMU MpEINPHHATA IOMBITKA NPOBECTH CPAaBHEHHE PEXHMMa C OCTAIbHBIMH
CpPE/ICTBAaMHU UCIIPABIEHUS B YUPEKACHUAX PA3IMIHON OE€30MacHOCTH, B pe3ysIbTaTe UMH BHECEHBI PEKOMEH-
JaUX B Ka3aXCTAHCKOE YTOJIOBHOE M YTOJIOBHO-HCIIOIHATEIFHOE 3aKOHOAATENBCTBO, MOIYTHO IPEIOKEHO
U 03BYYEHO OCMBICICHHE POJIH M MECTa PEKUMa CPEAN IPYTHX OCHOBHBIX CPEICTB MCHPABICHUS OCYXKICH-
HBIX U €r0 Ha3HaueHHWe, a Takke CHOpPMYJIHPOBAHEI IIPEUIOKEHUSI B YTOJIOBHOE 3aKOHOIATEILCTBO B BHIC
OTJEIBHOIO IPOEKTA CTAThU.

Kniouesvie cnosa: 6€30mMacHOCTD, PEKUM, OCY)KICHHBIN, YUPEKICHUE YTOJOBHO-UCIIOJHUTEILHON CHCTEMBI,
YTOJIOBHAsi OTBETCTBEHHOCTH, MOBPEKACHNE WHXCHEPHO-TEXHUUECKUX CPEJICTB HAA30pa, KOHTPOJISL U OXpa-
HBI.
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The issue of recognition of ecocide as a crime
by environmental courts and tribunals

The article analyzes the recognition of ecocide as a crime by judicial institutions. Ecocide still has not re-
ceived a well recognized definition. However, the proposal to acknowledge ecocide as an international crime
developed by the Independent Expert Panel for the Legal Definition of Ecocide, as well as the recognition of
environmental crimes similar to ecocide as set out in the Proposal for a Directive of the European Parliament
and of the Council on the protection of the environment through criminal law, should be highlighted and ana-
lyzed. The purpose of the study is to analyze the impact of new approaches to the crime of ecocide on the
practice of environmental courts and tribunals. By the application of general and specialized research meth-
ods, the author identifies possible changes in the jurisprudence of already existing judicial institutions, as well
as the likelihood of the emergence of international courts and tribunals dedicated to separate cases of ecocide.
The article concludes that new approaches to the definition of ecocide may lead to further development of in-
ternational environmental law and national environmental law of the Republic of Kazakhstan, as well as the
possible emergence of effective international mechanisms to protect international environmental security.

Keywords: ecocide, environmental law, environmental issues, international criminal law, national legislation,
environmental court, environmental tribunal, environmental security, International Criminal Court, Independ-
ent Expert Panel for the Legal Definition of Ecocide.

Introduction

In 2021, there were approximately 2115 environmental courts and tribunals operating at the national
level, each dedicated to addressing crimes against ecology and safeguarding environmental security [1].
While the focus of this article remains on these national entities, it is necessary to acknowledge the existence
of international judicial institutions such as the Court of Justice of the European Union [2]. However, these
institutions, despite their significance, are constrained by jurisdictional limitations and are not exclusively
committed to the resolve of environmental matters.

Unfortunately, there is still vacant place for the creation of international environmental court or tribunal
jurisdiction of which could include at least some regional range. The reasons for that are several and are dis-
cussed further in this article.

The necessity to establish a dedicated international environmental court or tribunal with a jurisdiction
that spans at least certain regional boundaries remains evident. This situation in the international legal
framework is the product of various factors, all of which has relevant explanation. The reasons for that are
several and are discussed further in this article.

The national environmental courts mentioned earlier have been established to facilitate a more effective
resolution of crimes that pose threats to ecology and the environmental well-being of citizens within their
respective countries. However, their jurisdiction is bound by the national environmental laws of those coun-
tries, thereby creating limitations on the scope of their influence.

The application of international environmental norms and principles within these national judicial insti-
tutions depends on each country’s individual approach to the provisions of international law. For example,
Kazakhstan has constitutional norms on how country consider international law a part of its legislation [3].

This article analyzes most notable environmental courts and tribunals and what their approach to eco-
cide would be. As it would be discussed further the theory of ecocide received new definition purposed by
the Independent Expert Panel for the Legal Definition of Ecocide (the Panel), but it has been widely
acknowledged by legal institutions yet [4].
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The creation of international judicial institution has been considered by many legal scholars [5-7]. The
benefits that it could bring to the realm of environmental justice are significant for further analysis of the
possibility of creation and scope of jurisdiction of such international environmental courts or tribunals. The
possibility of creation ad hoc tribunal is also considered.

Methods and materials

Several scientific research methods including analysis, synthesis, legal historical comparison, deduc-
tion, and induction. These methods were applied throughout the research. Several sources on ecocide were
analyzed, including various static data collected by the Independent Expert Panel for the Legal Definition of
Ecocide [4]. In addition, there is a great practical guide on existing environmental courts and tribunals pre-
pared by experts of United Nations Environment Programme [1].

Results and Discussion

The crime of ecocide has not received well recognized definitions. But some actions toward this goal
have been done. The abovementioned Panel suggested new definition of ecocide in 2021. The Panel has elu-
cidated the proposed definition of ecocide with a comprehensive explication. The proposed definition defines
ecocide as unlawful or wanton acts committed with knowledge that there is a substantial likelihood of severe
and either widespread or long-term damage to the environment being caused by those acts. The Panel advo-
cates for its incorporation as Article 8 ter. in the Rome Statute [8—10].

This particular definition, which stands out by its precision, is the result of extensive theoretical re-
search conducted over the course of many years and serves as a contemporary definition of ecocide now. It is
a relevant and effective theoretical approach to the problem because its applicability extends beyond the
Rome Statute, and can be included by any national legislation. This makes it a relevant and effective theoret-
ical approach.

Another approach to ecocide is the Proposal for a Directive of the European Parliament and of the
Council on the protection of the environment through criminal law and replacing Directive 2008/99/EC [11].
On November 16, 2023 the European Union approved this proposal for a directive of 2021 [12].

Recital No. 16 of the Proposal is where the definition of a crime that is comparable to ecocide can be
found. It states that when an environmental criminal offence causes substantial and irreversible or long-
lasting damage to an entire ecosystem, this should be an aggravating circumstance because of its severity,
including in cases comparable to ecocide. This is the first international legal instrument that recognizes envi-
ronmental destruction as a crime in and of itself, at least within the borders of the European Union. It is huge
step for global recognition of crime [13-14].

This aligns well with the planned concept of ecocide as an international crime formulated by the Panel
in 2021 [8-10].

While the proposed ecocide definitions present opportunity for advancing environmental legal mecha-
nisms, it is necessary, given the aforementioned challenges, to undertake more detailed research of ecocide
and its issues at the international and national levels. The research is essential prior to formulating amend-
ments to the national legislation. This necessitates thorough analysis to ensure that any legislative changes
align seamlessly with existing definitions of ecocide on national level. Specifically, the crime of ecocide, as
delineated in Article 169 of the Criminal Code of the Republic of Kazakhstan, has been explained in a com-
mentary by Borchashvili 1.Sh [15-16].

There is the complexity surrounding the issue of ecocide in the context of national environmental courts
and tribunals. In some cases, it is impossible to make comparison between countries. Kazakhstan criminal-
ized ecocide in 1997, but has zero practice in ecocide cases [17]. There are no environmental courts in Ka-
zakhstan, however their creation is topic of academic discussion about the establishment of environmental
courts [18]. In some nations, ecocide is not considered a criminal offence, but these nations do have courts
and tribunals that are specifically created for the protection of the environment.

In order to effectively address environmental issues, specialized judicial institutions known as national
environmental courts have emerged through the process of judicial reforms. These courts have expertise and
legal authority to address environmental issues. As a result, these courts contribute to the development of
legal principles that address specific challenges that are posed by environmental cases [18].

The development of the definition of ecocide and its acceptance by domestic environmental courts and
tribunals signifies advancement in the legal protection of national environment. If a country adopts new defi-
nition of ecocide suggested by the Panel, these specialized courts may efficiently prevent such significant
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threat to the environment. Such courts will not only discourage and hold perpetrators accountable, but also
support the larger objectives of rehabilitating and preserving the environment, part of Sustainable Develop-
ment Goals, ensuring the right to live in safe environment of citizens. Therefore, it is necessary to further
develop the legal framework for ecocide in national environmental judicial institutions, whether courts or
tribunals [19-21].

France and Belgium, among other countries, have enacted laws to make ecocide a criminal offence in-
side their own nations. These activities indicate an increasing recognition of the need for effective legal norm
that present such threat to the environmental security [22-23].

The lack of international legal mechanisms dedicated to solve environmental crimes in a comprehensive
manner is a key factor behind the need for specialized ecocide courts or tribunals. International environmen-
tal law offers a basis for dealing with some elements of ecocide, but it often lacks the precision and enforce-
ment required to hold people and businesses responsible for extensive ecological damage. Establishing envi-
ronmental specialized courts might effectively fill these gaps.

Furthermore, the need to tackle environmental offences, namely those that contribute to climate change
and the loss of biodiversity, has become increasingly prominent on the international platform. The crimes of
ecocide or crimes similar to ecocide may have consequences that ignore national borders, therefore making it
environmental threat of global or regional level.

It is also possible to consider the opportunity to create ad hoc tribunals on ecocide. Ad hoc tribunals are
not permanent institutions but are formed to deal with specific situations. They can be created at the national
or international level. The establishment of such a tribunal would involve complex legal, political, and dip-
lomatic processes. Because at the international level, ad hoc tribunals are often established by agreements
between multiple countries or by international organizations [24].

In addition, civil society groups and organizations that promote environmental justice, such as the Stop
Ecocide campaign, have played a crucial role in increasing public knowledge and rallying support for the
establishment of specialized tribunals to address ecocide. Such actions of global community increase the
probability of the establishment of specialized courts [25].

Regarding the lack of international environmental judicial institutions, whether in the form of perma-
nent court or tribunal, it is essential to acknowledge the following issues that prevent nations from establish-
ing such international mechanism.

The main obstacle to establishing an international environmental court is national interests and legal
systems. Nations have different environmental policies, agendas, and policy to tackling global environmental
issues. One of the methods to solve it is to harmonize legislation concerning environmental law at least in
regions. Creation of dedicated Environmental Codes, as in Kazakhstan, and harmonizing them with neigh-
boring countries could help with mutual understanding of environmental issues [26].

Countries often display reluctance in ceding control over issues that directly affect their internal poli-
cies, resulting in hesitation to acknowledge international legal mechanism that might be seen as threat their
interests. The task of any potential international environmental court is to manage equilibrium between up-
holding national sovereignty and promoting global environmental accountability.

Due to the lack of a specialized global environmental court, there is certain possibility that many envi-
ronmental offences have avoided justice. It becomes particularly evident when addressing matters that be-
yond national boundaries, such as cross-border pollution, illicit wildlife commerce, and regional ecological
harm caused by actions in one country.

It is possible that efforts to educate and raise awareness could be helpful in bridging the gap between
countries that have different environmental priority agendas. In order to increase the likelihood that govern-
ments will be willing to give up some of their authority for the global environmental security, it is important
to highlight the transboundary nature of environmental issues and the potential positive influence that a uni-
fied legal framework could have.

It is possible that nation’s concerns could be alleviated by defining in stature explicit jurisdiction of an
international environmental court. Statute would ensure that the court would harmonize with national legal
systems rather than overruling them. Statute should define certain areas of law where of authority of states
are undisputed, and specify the circumstances in which international law has priority.

Conclusions
The development of the theory of ecocide and its possible acceptance by global community signifies a
significant advancement in safeguarding environmental security. By broader and more comprehensive inter-
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pretation of ecocide, our nations can effectively resolve risks to the environment not only of Kazakhstan, but
overall safety of planet biosphere.

National environmental courts not only discourage and hold individuals responsible, but also support
the larger objectives of restoring and preserving the environment, ensuring that future generations may have
safe environment to live in.

Therefore, for the purpose of establishing a future that is both sustainable and resilient, it is of the ut-
most importance to continuously improve the legal framework of ecocide in national legal systems, or to es-
tablish environmental court or tribunal.

The lack of a specialized international environmental court or tribunal is a significant weakness in the
global legal framework, even if there are several state environmental courts and larger international judicial
institutions. The issues include aspects of national sovereignty, legal systems, and interaction between local
and international interests.

The creation of such international environmental mechanism increases chances to protect the Earth and
its inhabitants more effectively than in case of national environmental judicial institutions, especially in the
case of dangerous environmental crimes as ecocide.

Even the incorporation of ecocide into the Rome Statute could prove to be beneficial. At the very least,
the International Criminal Court has the potential to discourage environmental crimes across the territory of
member states.

The future international environmental mechanism should uphold a careful balance between the inde-
pendence of states and promotion dedication to global environmental security. Although different countries
may have different priorities, the Earth’s current and future environmental safety is the issue that affects us
all.

References

1 United Nations Environment Programme. Environmental Courts and Tribunals — 2021: A Guide for Policy Makers. — 2022.
— [Electronic resource]. — Access mode: https://wedocs.unep.org/20.500.11822/40309.

2 Court of Justice of the European Union. The Court of Justice of the European Union: ensuring the protection of EU law. Pub-
lications Office. — 2023. — [Electronic resource]. — Access mode: https://data.europa.eu/doi/10.2862/652155.

3 Koncrurynus Pecny6nuku Kaszaxcran or 30 asrycra 1995 roma. — [OnektpoHHbI pecypc]. — Pexum gocryma:
http://law.gov.kz/client/#!/doc/1/rus.

4 Independent Expert Panel for the Legal Definition of Ecocide. Commentary and core text. June 2021. — [Electronic re-
source]. — Access mode: https://staticl.squarespace.com/static/5ca2608ab914493c64ef1f6d/t/60d7479cf8e7e5461534dd07/
1624721314430/SE+Foundation+Commentary+and+core+text+revised+%281%29.pdf.

5 Desai B.H. International Courts and Tribunals — the New Environmental Sentinels in International Law / B.H. Desai,
B.K. Sidhu // Environmental Policy and Law. — 2020. — 50(1-2). — P. 17-33. https://doi.org/10.3233/EPL-200195.

6 Mvogo D.M. Addressing Fragmentation and Inconsistency in International Environmental Law Analysis of the Role of Spe-
cialised or Treaty Judicial Bodies /D.M.Mvogo //Journal of Politics and Law. — 2021. — 14(2). — P. 84-95.
https://doi.org/10.5539/jpl.v14n2p84.

7 Vifuales J.E. Second Thoughts? The International Adjudication of Environmental Disputes 30 Years Later / J.E. Vifiuales //
The Italian Review of International and Comparative Law. — 2023. — 3(2). — P. 227-237. https://doi.org/10.1163/27725650-
03020004.

8 Rome Statute of the International Criminal Court. Done at Rome on 17 July 1998, in force on 1 July 2002, United Nations,
Treaty Series, vol. 2187, No. 38544, Depositary: Secretary-General of the United Nations. — [Electronic resource]. — Access mode:
https://treaties.un.org/doc/Treaties/1998/07/19980717%2006-33%20PM/Ch_XVII1_10p.pdf.

9 Okowa P. Reflections on Ecocide as a Fifth Crime under the Rome Statute of the International Criminal Court / P. Okowa,
O. Flasch; In C. Stahn (Ed.) // The International Criminal Court in Its Third Decade. Brill. — 2023. — P. 473-492.
https://doi.org/10.1163/9789004529939 026

10 Seema Joshi. Why ecocide should be an international crime, GLOBAL WITNESS (Feb. 4, 2022). — [Electronic resource].
/ Joshi Seema. — Access mode: https://www.globalwitness.org/en/blog/why-ecocide-should-be-international-crime

11 Proposal for a directive of the european parliament and of the council on the protection of the environment through criminal
law and replacing Directive 2008/99/EC. — [Electronic resource]. — Access mode: https://eur-lex.europa.eu/legal-
content/EN/TXT/?2uri=CELEX%3A52021PC0851.

12 Commission welcomes political agreement on protecting the environment through criminal law. — [Electronic resource]. —
Access mode: https://ec.europa.eu/commission/presscorner/detail/en/ip_23_5817

13 Environmental crime: Council and European Parliament reach provisional agreement on new EU law. — [Electronic re-
source]. — Access mode: https://www.consilium.europa.eu/en/press/press-releases/2023/11/16/environmental-crime-council-and-

90 BecTHuk KaparaHamHckoro yHuBepcuTeTa



The issue of recognition of ecocide as a crime ...

european-parliament-reach-provisional-agreement-on-new-eu-law/#:~:text=The%20new%20directive%20aims%20at,developments
%20in%20EU%20environmental%20law

14 Agreement Reached! EU to Criminalise Severe Environmental Harms “Comparable To Ecocide”. — November 17, 2023. —
[Electronic resource]. — Access mode: https://www.stopecocide.earth/breaking-news-2023/agreement-reached-eu-to-criminalise-
severe-environmental-harms-comparable-to-ecocide

15 VronoHslit koxeke PecryOnuku Kazaxcran ot 3 uronst 2014 roga Ne 226-V 3 PK. — [OnekrponHslii pecypc]. — Pexum
noctyna: http://law.gov.kz/client/#!/doc/81097/rus

16 BbopuamBmmun W.III. KommenTtapuii k VYromoBHOMy Komekcy PecmyOmuku Kaszaxcran. (OcobenHast —4acTh)
/ M.1I. Bopuarusmin. — Anmarsr: JXKeri sxaprsl, 2015, — 1120 c.

17 Tulibayev S. Ecocide in international law: draft definition for the Rome Statute [Electronic resource] /S. Tulibayev
// Bulletin of L.N. Cumilyov Eurasian National University. Law Series. — 2023. — No. 2 (143). — P. 191-198. — Access mode:
https://bullaw.enu.kz/index.php/main/article/view/158.

18 beiibOyT IllepmyxameroB. CTpaHOBOIT 0030p 3KOJIOTHYECKHX Ccyn0B. Mozenu, Tumsl, ocobenHoctu / beitdyt Illepmyxameros.
— 2023. — [DnekrpoHHbIi pecypc]. — Pexxum moctyma: https://kazlawreview.kz/stranovoj-obzor-ekologicheskih-sudov-modeli-
tipy-osobennosti.

19 Michael Lam Ching Wang. Prosecuting Ecocide via a New International Environmental Criminal Court / Ching Wang Mi-
chael Lam //Lse law review blog. — 2021. —  [Electronic  resource]. @ —  Access  mode:
https://blog.Iselawreview.com/2022/01/prosecuting-ecocide-via-new-international-environmental-criminal-court

20 Malhotra, S. The International Crime that could have Been but Never Was: An English School Perspective on the Ecocide
Law / S. Malhotra // Amsterdam Law Forum. — 2017. — 9(3). — P. 49-70.

21 Romina Pezzot. Ecocide — Legal Revolution or Symbolism? / Pezzot Romina, Jan-Phillip Graf // Voelkerrechtsblog. —
2022. — [Electronic resource]. — Access mode: https://voelkerrechtsblog.org/ecocide-legal-revolution-or-symbolism

22 France Writes Ecocide into Law, in 2 Ways. — 2021. — [Electronic resource]. — Access mode:
https://www.stopecocide.earth/press-releases-summary/france-writes-ecocide-into-law-in-two-ways
23 Belgium One Step Closer to Ecocide Law. — July 21, 2023. — [Electronic resource]. — Access mode:

https://www.stopecocide.earth/breaking-news-2023/belgium-one-step-closer-to-ecocide-law

24 D’Ascoli, S. Sentencing in International Criminal Law: The UN ad hoc Tribunals and Future Perspectives for the ICC
/' S. D’Ascoli. — Hart Pub, 2011. — 422 p.

25 Doran Peter F. Criminalizing “Ecocide” at the International Criminal Court / Doran, Peter F. and Killean, Rachel and

McDermott, Mary-Carmen and McErlean, Karena and Millar, Lydia and Rodgers, Stephanie. — 2021. — P. 1-13.
http://dx.doi.org/10.2139/ssrn.3827803.
26 DOxonornyeckuii konexc Pecnyonukn Kaszaxcran ot 2 suBaps 2021 roga Ne 400—VI 3PK. — [OnektponHslii pecypc]. — Pe-

*uM poctyma: http://law.gov.kz/client/#!/doc/151312/rus.

C.T. TynubaeB

IKOJIOTHAJBIK COTTAP KOHE TPUOYHAJAAPbIHBIH
IKOLUM/TI KBIJIMBIC JIell TAHY MaceJieci

Makanaga COT OpraHgapbIHBIH SKOIMATI KBUIMBIC €l TaHybhl TaJJaHFaH. OKOLMUIATIH ol [e JKaJmbl
KaObUIIaHFaH aHBIKTAMAachl )KOK. AJiaiiia SKOLMATI KYKBIKTHIK aHbIKTay keHinzeri Toyesci3 capammibuiap
TOOBI 93ipJIereH 3KOLHITI XalbIKapalbIK KbUIMBIC [EM TaHy Typaibl YCBIHBICTBHI, COHJaii-ak Eypomajbik
Tlapnament men KeHecTiH KBUIMBICTBIK KYKBIK apKbUIBI KOpIIaFaH OpTaHBl KOpFay >KOHIHJIeTi
JTUPEKTHBACHIH/IA KOPCETIITeH YKOIHU/KE YKCAC SKOJIOTHSUIBIK KBUIMBIC JIeTl TAHBUIFAHBIH J1a aTall 6TKeH XKOH.
3epTTeyJiH MakcaTbl — JKOIMJ KbIIMBICBIHA KATBICTBI )KaHa KO3KapacTapIblH 3KOJOTHSUIBIK COTTap MEH
TpuOyHaIAapAbIH TXipuOeciHe acepiH Tangay. 3epTTeyAiH MakcaThl — 9SKOLMJI KbUIMBICBIHA JKaHa
TOCUIAEPIiH KOJOTHSIIBIK COTTap MEH TPHOYHAIAAP TIKipuOeciHe ocepiH Tanaay. 3epTTeyaiH KaJllbl )KoHe
apHaibl oIicTepiH KOJJaHa OTHIPbIN, aBTOP KOJIAHBICTAFbl COT OPraHJAPBIHBIH COT INPAKTUKACHIHAAFBI
BIKTHMaJl ©3repicTep/i, COHAai-aK SKOLM/ITIH KEKeJIereH >KarJaiiapblHa apHAIFaH XallbIKapalblK COTTap
MeH TpUOYHaIIapAblH Taiiaa 60Ny BIKTHUMAIABIFBIH aHbIKTalabl. JKyMblcTa SKOUMATI afiKbIHAQYIBIH XKaHA
Tocinuepi KazakcraHHbIH XaJbIKapasblK SKOJOTHSUIBIK KYKBIFBI MEH YJITTBIK 3KOJOTHSUIBIK KYKBIFBIHBIH OaH
opi JaMybIHA, COHIAM-aK XalbIKapallblK SKOJOTHSIBIK KAayiNCi3MiKTi KOpFay YIIH THIMII XalbIKapasbIK
MeXaHH3MEPiHiH Maiia 60JIybl MYMKiH IeTeH KOPBITHIH/IBIFA JKaCaIFaH.

Kinm coe30ep: sKoumnp, SKONOTHSIIBIK KYKBIK, SKOJIOTHSIIBIK MOceleep, XaubIKapaiblK KbUIMBICTBIK KYKBIK,
YATTHIK 3aHHAaMa, JKOJOTHSUIBIK COT, SKOJOTHSIBIK TPUOYHAJ, 3KOJOTHMSUIBIK KayilCI3ZiK, XaJbIKapajblk
KBUIMBICTBIK COT, SKOIM/TIH 3aHIbl aHBIKTaMachl OOMBIHINA TOYEIICi3 capantama TOObL.
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C.T. TynuGaen

IIpobJsemMa npu3HAHKMS IKOLM/IA NIPeCTyNJIeHHeM
IKOJIOTHYECKUMH CY/IaMHU U TPUOYyHAIaMH

B crarhe mpoaHanM3MpOBaHO MPU3HAHHME AKOIMIA KAaK MPECTYIUICHUS CYACOHBIMHM OpraHaMH. JKOLHJ BCE
ellle He MOJy4Ws LIMPOKO NMPH3HAHHOIO ompexaeneHus. OQHAKO cleqyeT OTMETUTh IpEeAIoKeHHe MPU3HaTh
SKOUU MEXIYHApOJHBIM MPECTyIUICHHEM, pa3paboTaHHOe HeszaBucHMON 3KCIIEPTHOM Tpynmol Mo 0puau-
YECKOMY ONpEJETICHHIO SKOLHUIA, a TAKXKe NMPU3HAHUE SKOJOTUUECKUX MPECTYIICHHH, CXOKHUX C SKOIUAOM,
yka3aHHBIX B IIpemnoxennu mo mupextuse EBpomnelickoro mapmamenta u CoBera 0 3aIuTe OKpysKaromiei
Cpenbl TTOCPEICTBOM YTONOBHOTO IpaBa. Llenb MccienoBaHusl — aHANN3 BIMSHHUS HOBBIX ITOJXOJOB K IIpe-
CTYIIJIGHHIO HKOIU/A Ha TPAKTHUKY SKOJIOTHYECKHUX CyJIOB U TpHOyHaoB. Vcrionp3yst oOmue U crenuanbHble
METOJIBI NCCIIEOBAHMsI, ABTOP BEIIBIISICT BOSMOXKHBIE N3MEHEHUsI CyAeOHOI NMPaKTUKH yXKe CYIIECTBYIONIINX
CyZIeOHBIX OPTaHOB, a TAK)Ke BEPOSTHOCTH IOSBICHHS MEX/[yHapOIHBIX CYy0B U TPHOYHAIIOB, IIOCBSIICHHBIX
OTZENBHBIM CITy4yasM COBEpIIeHUs dkouuna. B paboTe cienaH BHIBOA O TOM, YTO HOBBIE MOAXOJBI K ONpee-
JICHUIO HKOLHIa MOTYT NMPUBECTH K JaJbHEHIIEMY Pa3BUTHIO MEXIyHAapOAHOTO HKOJIOIMYECKOro Ipasa U Ha-
IIHOHAJILHOTO 3KoJoruueckoro mpasa Kaszaxcrana, a Taxke K BO3MOXHOMY TNOSBICHHIO 3P ()EKTUBHBIX MEX-
JTyHAapOIHBIX MEXaHU3MOB JUIS 3aIIUTHI MEXYHapOIHOH 3KONIOrHIecKOi 6€30acHOCTH.

Kniouesvie cnosa: OKOOHUI, 3KOJOTrH4Y€CKOC IPaBO, IKOJIOTHICCKUC Hp06J'IeMI>I, MEKAYHAPOAHOC YTOJOBHOC
IIpaBO, HAIIMOHAJIBHOC 3aKOHOAATCJILCTBO, 9KOJIOTHYCCKHUI cyn, 9KOJIOTHYECKHUH Tpn6yHan, OKOJIOTHUYCCKasa
6B3OHaCHOCTL, Me)KZ[yHapOHHBIﬁ yFOJ'IOBHLIﬁ cyn, HezaBucumast OKCIIEpTHas rpyIia no puanieCcKomMy om-
PEACTICHUIO SKOouaa.
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HudpoBbie aKTUBBHI KAK 00bEKT IPAKIAAHCKUX MPAB

LludpoBble aKTHBBI SBIAIOTCS HOBBIMH OOBEKTaMH TPXIAHCKHX IIPaB, KOTOPBIE TOSBUINCH B PE3yNIbTaTe
OypHOTO pa3BUTHS HAYYHO-TEXHHMYECKOTO IMPOTpecca U HHTEIUICKTyaIbHON TBOpUecKol aestensHocTH. Llnd-
POBOI aKTUB SBISAETCS TAKUM BHJIOM HMYIIECTBA, KOTOPOE 3apETMCTPHPOBAHO U OOECIIEUCHO HEM3MEHHO-
CThIO HH(OPMAIMH Ha OCHOBE TEXHOJIOTHHU PACIpe/ie/IeHHOMN IaThopMbl TaHHBIX. [Ipy 3TOM Takoi MpH3HAK,
KaK HEM3MEHHOCTh MH()OPMAIINH, 03HAYACT, YTO HHPOPMAIHS O IU(POBOM aKTHBE JOJDKHA COXPAHATHCS Ha
MOCTOSIHHOM OCHOBE, B IIPOTHUBHOM CIIydae OyJeT MPOCTO HEBO3MOXKHO MOATBEPIUTH €€ CYIIECTBOBAHHE U
JOCTOBEpHOCTE. Hapsimy ¢ 9TuM, ciiexyer OTMETHTh U BTOpOH IPH3HAK IU(PPOBOTO aKTHBAa — 00 00s13aTelb-
HOCTH €T'0 PEerUCTPAly ¢ TOMOIIBIO TEXHOJIOTUH PacIpeeIeHHON IaTOpMBl JaHHBIX, TOCKOJIBKY APYTUM
Croco0OM MOATBEPAUTD €T0 HAINYUE He MPECTaBIsIeTCs BO3MOXKHBIM. LIn(ppoBoii akTUB sIBIIsIETCS 00BEKTOM
I'pakKAaHCKHX MPaB U MPaBOOTHOIIEHHH, TOTOMY 4TO OH JOIMYIIEH K 0OpalleHuIo B rpakJaHckoM obopote. B
3TOH CBSI3H, TOBOPSI O COOTHOIICHUH MOHATHH «OOBEKT MpaBa» U «0OBEKT MIPABOOTHOLIEHHU», CIEAyeT OTMe-
TUTh UX TOXKIECTBEHHOCTH, MOCKOJIBKY BPSII JIM I€IeCO00pa3HO MX MPOTHUBOIOCTaBIeHHE ApPYT Apyry. Ilo
CBOEH IPaBOBOI MpHPOAE MHU(PPOBBIE AKTHBEI OTHOCATCS K KaTETOPHH MMYIIECTBEHHBIX IPaB, KOTOPHIE CO-
CTaBIISIIOT O0Iee MOHATHE MyIecTBa. OHAKO B HACTOSIIEE BPeMs B 3aKOHOJIATEIIFHOM IUIaHE yPETyJINpPO-
BaHbI TOJBKO 00ECIeUeHHBIE IN(POBBIE aKTUBBI, XOTS HAHOOJbIIIEE PACIIPOCTPAHEHHE HA MPAKTHUKE IOy IH-
71 HeoOecTeueHHbIe (POBBIE aKTUBBI, M C 3THM HEOOXOIUMO CUHTATHCS, CIEAYeT 3aKOHOIATEIBHO OIpe-
JIENIUTh, YTO 3TO 32 BHJ UMYIIECTBA U KAaKOB €r0 IPaBOBOM PEKUM.

Kntouesvie cnosa: uppoBbie aKTUBHI, NUGPOBU3ALNS, TH(PPOBBIC ICHBIH, JICKTPOHHBIC TEHBIH, 00eCIIeUeH-
HbIe THU(POBBIE aKTHUBBI, OOBEKT IPAXKIAHCKUX MPaB, IMYIIECTBO, UMYIIECTBEHHBIE MpaBa, HU(PPOBOI Maii-
HUHT.

Beseoenue

B mocnennee BpeMs B TpaKIaHCKOM 000POTE IOSBISIOTCS HOBBIE OOBEKTHI, HYKIAIONTUECS B HaJJIC-
JKAIleM MPABOBOM OOCCIICUCHHH, K YUCITY KOTOPhIX MOXHO OTHECTH M IU(POBLIC aKTUBbI. B yCIOBUSAX HUH-
TEHCUBHOMW ITU(PPOBU3AIUN HAIIETO OOIIECTBA M BCE OOJIBIIETO BOBJIICYCHUS B MHTEPHET-TIPOCTPAHCTBO MBI
CTAJIKUBAaeMCsl C HEOOXOIMMOCTHIO 3aKOHOJIATEILHOTO 3aKPETJICHHsI OTHOIICHHWH, BO3HUKAIONINX B CBSI3U C
HCIIOJIb30BAaHUEM HOBBIX TEXHOJIOTHH, M TI0 TIOBOAY TE€X 00BEKTOB, KOTOPHIC MOSBIISIOTCS B PE3yJIHTATE TAKO-
T'O HCIOJIL30BaHU. 37IeCh HEOOXOIUMO YUYHUTHIBATh, YTO MPOrPAMMHOE 00ECIICYCHUE — 3TO PE3yJIbTAThl HH-
TEJUIEKTYyaTbHOW TBOPYECKOW NEATEIBHOCTH, KOTOPBIC SIBIISTIOTCS CaMOCTOSITENIbHBIM OOBEKTOM TpaxkIaH-
CKHX TIpaB ¥ HAXOMATCSA B TpaxkaaHCKoM obopore. Hapsmy ¢ 3TuM, mporpaMMHOE 00ECIIEYeHHEe — 3TO CII0-
€00 KCIIOJIb30BaHUS PA3IUYHBIX O0BEKTOB TI'PAXXJIAHCKUX MPaB, B PE3yJIbTaTe KOTOPOIO MOTYT IOSBUTHCS
HOBBIE 00BEKTHI, KOTOPBIC TAK XKE, KaK U MPEIbIIYyIUe, IMCIOT SIUHYIO MPABOBYIO MPUPOITY, — BCE OHU SIB-
JITFOTCSI pe3yIbTaTaMH HHTEIUICKTYaTbHON TBOPUECKOM NEATCITLHOCTH.

* ABrop-Koppecronznent. E-mail: spmoroz@list.ru
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LindopoBble akTUBbI kKak 0GBEKT rpaxaaHCKuxX npas

OpHako BceoOmas nudpoBU3aLus NpUBEa K TOMY, YTO Pe3yJIbTaThl HHTEIUIEKTYaIbHOW TBOPYECKOM
JEeSITeIbHOCTH CTald UMYIIECTBEHHBIMH OOBEKTaMH, UMEIOIIMMH BEChbMa BBICOKYIO CTOMMOCTh, U B Oyay-
LIeM TakuX OOBEKTOB CTaHeT eme Oonbuie. [IpoHMKHOBeHHE IM(POBU3ALMU B (PHHAHCOBYIO U OaHKOBCKYIO
cdepsl IPUBETIO K TOMY, YTO MOSIBUJIMCH TaKue OOBEKTHI, KaK HU(POBBIE JEHBIH U HU(POBBIE (PUHAHCOBLIC
AKTHBBI.

I'oBopst 00 ropuamuecKoil mpupojae AeHer, CIeAyeT NMPHU3HATh, YTO JCHBIH SBISIOTCA 0€3yCIIOBHBIM
00513aTeTILCTBOM I'OCYJAPCTBA MEPe BCEMH TEMH JIMLIAMH (M KaXKIBIM U3 HUX B OTJEIBHOCTH ), KOTOPHIE Bila-
JEI0T BBILYIIEHHBIMH AaHHBIM I'OCYIAapCTBOM AE€HbIAMH U UCIIOJIB3YIOT X B paMKaX FOPUCIUKIMN TaHHOTO
rocyaapcTsa (pu4eM He3aBHCHMO OT (OPMBI ACHET, OyAb TO JE€HEKHbIE 3HAKH, O€3HAJIMYHBIE IEHBI'H WIIH,
KaK cefvac mupoko obcykaaetcs, uudposas Banrora) [1; 106, 107]. B mocnennee Bpems npeApUHSATH HO-
MIBITKU OTAENBHBIX TOCYIAPCTB BBECTH COOCTBEHHBIE CHCTEMBI 3IEKTPOHHBIX IIaTeXel B I(POBOii BamoTe.
Tak, B8 KHP BBomuTcss DCEP, 10 ecth mmudpoBoii 10aHb, KOTOPHIH OyaeT oOpamarbcs HapaBHE ¢ OOBIIHBIMH
KUTalCKUMU OaHKHOTaMH M MOHeTamH, a «KuTail mMeeT BCe IIaHChI CTaTh NIEPBOM CTPaHOM, KOTOpas 3aIryc-
TUT CyBepeHHYI0 KpuntoBamoTy» [2]. B EC Taxke momydmin pacipocTpaHeHHE HUAEH O BBEJEHUHU LU(PO-
Boro eBpo. CumTaercs, 4To 3TO OyIeT CIocoOCTBOBATH peanmsanuu Ieneid EC, KoTophle 3aKIIIOYaroTCs B
MIPEeIOCTaBICHUH TpakaaHaM Oe30macHOi (HOpMbI A€HETr B OBICTPOMEHSIOMIEMCS IH(QPOBOM MHpPE», B TOM
yrcie «uudpoBoii €BpO CTaHET BO3MOXKHBIM PE3EPBHBIM MEXaHU3MOM IPOBEJCHNUS dJIEKTPOHHBIX IUTaTEXEH,
KOTOPBIM MOXHO OyZeT BOCIIOJIE30BaThCs B ClIydae OTKa3a B pabOTe YacTHBIX (TJIATEXHBIX) perieHuin» [3].
B Poccuiickoit @enepanuu Toxxe MUPOKO o0cyxmaercs nHuuatusa Llentpansaoro 6anka Poccuu o BBene-
HUM mudposoro pyois [4; 45-52]. B Pecniybnnke Kazaxcran Taxke BBICKA3bIBAIOTCS MPEJIOKEHHS O BBE-
nennu nudposoro Tenre. Tak, ©.C. Kaparycos u I'.K. banmesa orMevarot, 4To €Ciii 3JeKTPOHHBIE JEHBITU
OyzayT BbimymeHsl HanponaneHbiM 0ankoM KazaxcTana, TO OHM aBTOMAaTH4ECKU MPEBPATITCA B LU(POBOH
9KBHMBAJICHT HAIIMOHAIHHOHN BAMIOTHI (IM(POBOIl TEHTE) U CTaHYT BBHIOIHATH T€ k€ (PYHKIIMH UMEHHO JEHET,
YTO ¥ HAJHYHbIE, U Oe3HATMYHBIE TEHI'e; IPH 3TOM JOMYyCTUMBIM MOXKET ObITh oOpamieHne u(poBbIX TEHre
NapajieabHO ¢ HAUIMYHBIMU U O€3HATMYHBIMM TEHI€ B KaueCTBE elle OAHOW (pOpMBI IeHer B HAllMOHAIBHOM
Bamote [1; 113, 114].

CrnenoBarenbHO, HIU(GPOBBIE JEHBIH, HAPSILY C DIEKTPOHHBIMH, SIBIISIOTCS Pa3HOBHIHOCTBIO OE3HATHY-
HeIx geHer. Tak, cormacuo 1. 67 c¢T. 1 3akona PK ot 26 uronst 2016 r. Ne 11-VI-3 PK «O nnarexax u 1jia-
TEXHBIX CHCTEMaXx», JIEKTPOHHBIE IEHTH — ATO «0e3yCIOBHBIE M O€30T3BIBHBIC JIEHEKHBIE 0053aTEIbCTBA
SMHTEHTA JICKTPOHHBIX JICHET, XpaHsIIHecss B 3JICKTPOHHON (GopMe U MPpUHUMAaeMble B Ka4eCTBE CPEICTBA
IiaTeXxa B CUCTEME AJIEKTPOHHBIX JACHET IPYTMMH YYacTHUKaMU cUCTeMBD» [5]. BMecTe ¢ TeM, B oTiauuue ot
3JIEKTPOHHBIX, IM(POBBIE JEHBI'N B 3aKoHOAaTenbcTBE PK He yperynupoBaHsl, 01HAKO MOJy4YHIia 3aKperuie-
HUE TaKasi KaTeropusi, Kak «u(ppoBOi aKTHUBY.

Hcmopus eonpoca

IlepBoHavanbHO, LUGPOBBIC AKTUBEI U IPABOBOM pekuM HX obopora perynupoaics 3akoHoMm PK ot
24 Hos16pst 2015 1. Ne 418—V «O6 nnpopmaTuzanum» [6] (nanee — 3akoH 00 nHDopMaTH3aiumn). 6 hepans
2023 r. 61 npuHAT CrieluaIbHbIA 3aKOHOJATENbHBIN akT B 3TOH cpepe — 3akoH PK Ne 193—VII «O uud-
POBBIX akTHBax» [7] (manee — 3akoH 0 HU(POBBIX aKTUBaxX), M BCE BONPOCHI, CBA3aHHBIE ¢ 000pOoTOM LU(D-
POBBIX aKTHBOB, ObUIN TIEpeHEceHbl U3 3akoHa 00 nHdopmaTnzauy B 3akoH «O HUPPOBBIX aKTHUBAXY.

Tax, cornacuo mi. 4) c¢r. 1 3akoHa 0 HU(POBBIX aKTUBaX, IU(PPOBON aKTUB — 3TO «MMYIIECTBO, CO3-
JaHHOE B 3JIEKTPOHHO-IU(POBOH GopMe ¢ mpHucBoeHuEeM HU(POBOrO KOJa, B TOM UYUCIIE C MPUMEHEHHUEM
CpeACTB KpUnTorpaduu U KOMIBIOTEPHBIX BBIYUCICHUH, 3apETUCTPUPOBAHHOE U 00ECIICUCHHOE HEU3MEHHO-
CThIO MH(OPMAITUN HA OCHOBE TEXHOJIOTHH PacIIpelelIeHHON aT(hopMbl JaHHBIX, HE SBJIAIONIeecs (UHAH-
COBBIM MHCTPYMEHTOM, a TaK)Ke 3JICKTPOHHO-II(poBast popMa yJO0CTOBEPEHHSI UMYIICCTBEHHBIX MPaBy.

Panee, B m. 55—1 ct. 1 3akoHa 00 WHpOpPMATH3ALKK COAECPKATIOCH MPAKTUUECKH aHAJIOTMYHOE OIpese-
JieHre nr(POBOTO aKTUBA — ATO KUMYIIECTBO, CO3aHHOE B 3JIEKTPOHHO-IIN(POBOI (hopMe ¢ mprMeHEeHHEM
CpeACTB KpUNTOTpa(uu W KOMIBIOTEPHBIX BBIYUCICHHUH, HE sBIIsIONIeecs (PUHAHCOBBIM WHCTPYMEHTOM, a
TaKke 3JeKTPOHHO-IM(ppoBas GopMa yaocTOBepeHHsI MMYILIECTBEHHBIX MpaB». Eciin cpaBHUTH 3TH /Ba OII-
peneneHusi, TO MOXKHO BBISIBUTH ciedyloue oco0eHHOCTH. OOLIMM A1 3THX JIBYX ONpEAEICHUI SBISETCS
cnenmyromiee: 1) mudpoBoil akTHB — 3TO UMYIIECTBO, CO3IAHHOE B 3JIEKTPOHHO-IN(PPOBOH hopme ¢ mpume-
HEHHEM CPEJICTB KpUNTOTrpaduu ¥ KOMIBIOTEPHBIX BBHIYUCICHHUHN; 2) nn(poBOl aKTHB He ABIseTcs (UHAH-
COBBIM MHCTPYMEHTOM; 3) IM(POBBIM aKTHBOM NPHU3HAETCS IEKTPOHHO-IM(POBas GopMa yIOCTOBEPEHHS
HUMYULIECTBEHHBIX IpaB. OTiHMYMe 3aKI0YaeTCs B TOM, YTO IU(POBEIM aKTHBOM SIBJIIETCSI UMYILIECTBO, KOTO-
pO€ 3apeTuCTPUPOBAHO U 0OECIIeYeHO HEM3MEHHOCThIO HH(OpPMAIMKM HAa OCHOBE TEXHOJIOTHH paclpeneieH-
HOM mnatdopMbl TaHHBIX. B AelcTByIOmIEH penakuuu AenaeTcs akeHT Ha TOM, YTO HU(POBOW aKTUB J0JI-
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’KeH OBITh 3aPerUCTPUPOBAH U 00eCIeYeH HEN3MEHHOCThIO HH(POPMALIUH, YTO MPEICTABISECTCS BEPHBIM, T10-
CKOJIbKY JICHCTBUTENILHO HEOOX0ANMO, YTOOBI HHPOPMAIUs 0 H(PPOBOM aKTHBE COXpaHsIach Ha MOCTOSH-
HOI OCHOBE, B IPOTUBHOM CiTydae OyJeT MPOCTO HEBO3MOXKHO IMOATBEPUTD €€ CYIIECTBOBAaHHUE U TOCTOBEP-
HOCTb.

Peszynomamut u 06cysicoenue

Ionamue u cywjnocms 00vexma npagoomHoweHus u 00veKma npasa

T'oBopst 0 mpaBoBoit Npupoae HHGPOBOTo aKTHBA KaK 0CO00ro 0OBEKTa, ClenyeT 00paTuThCs K o0e-
TEOPETUYECKUM BOIIPOCAM O IOHMMAHHUH U CYITHOCTH OOBEKTa MPaBOOTHOLIEHUS M 00beKTa npasa. B nope-
BOJIIOIIMOHHOW POCCHICKONW FOPUINIESCKOMN JIUTepaType HanbOobIIIee pacIpOCTPAHCHHUE MOy ITOAXO0d, B
COOTBETCTBHUHU C KOTOPBIM OOBEKTaMH MPaBa U MPaBOOTHOILIEHUS PU3HABAIN COBOKYITHOCTh MAaT€PHAIbHBIX
1 HeMaTepHuanbHbIX O0nar. B yactHocty, E.H. TpyOeukoii oTHOCHI K 00BEKTaM BCE TO, YTO MOXKET BXOJIUTH B
cepy BHEIIHEH CBOOOBI YENOBEKA, YTO MOXKET CAEIATHCS MPEIMETOM YEJIOBEYECKOro rOCIOACTBA, B TOM
YHclie PeAMEThl MaTepUalbHOTO MUpa (Belin), AeHCTBUA JIMII U caMuX JIHIL (TIpU 3TOM HEMaJIOBa)KHO, YTO
HE Bce ACHCTBHS MOTJIM BBICTYNATh B KayecTBE OOBEKTa MPaBa, a TOJBKO T€, KOTOPhIE UMEIOT SKOHOMUYe-
CKyI0 IIeHHOCTR) [8; 595]. B otmuume ot storo, H.M. KopkyHOB paccMaTpuBan 00BEKT Kak BCE TO, UTO CIIY-
JKUT CPEACTBOM OCYIIIECTBJICHHS pa3rpaHUYNBAEMbIX [TPABOM HHTEPECOB, a TaK KaK BCE MHTEPECHI OCYIIECT-
BIISIFOTCSI HE MHAUE KaK C TIOMOIIBIO KaKOW-HUOY/b CHIIBI, TO ¥ OOIIKUM 00pa3oM MOXHO CKa3aTh, YTO OOBEK-
TOM MpaBa CIyXaT CHJIbI: COOCTBEHHBIE CHJIBI CyOBEKTa MPaBa, CUIIbI IPUPOJIBI, CHIIBI APYTHX JIIOAEH U CUIIBI
obmecrtra [9; 154].

CoBpeMeHHBIC YYCHBIE B OOJBIIMHCTBE CBOEM Pa3JEiAIOT TPAKTOBKY OOBEKTa MpaBa, FOCHOACTBOBAB-
LIYIO B JOPEBOMIOLMOHHON IOPUINYECKON HayKe, KOHEYHO, 38 UCKIIIOUEHHEM [TIOHUMAaHHUs JHLA Kak 00BbeKTa
[IPaBOOTHOILIEHHS. B dacTHOCTH, Kak mpaBuio, B CUCTEMY OOBEKTOB IpaBa M IIPABOOTHOIICHUH BKIIOYAIOT:
MaTepuanbHble Oyara (mpeaMeTsl MaTepHaIbHOTO MUPA); HEMaTepralbHble Oylara (JIN4Hble HEMMYIIIECTBEH-
HBIE U MHBIE COLMANbHBIC Onara); pe3yibTaThl WHTEJUIEKTYalbHOW TBOPYECKOH AEATENbHOCTH; MOBEACHHUE
moneit (ompenenenHbie melictBus wiu OesaeiicTeue) [10; 371-373]. IloMmumo »TOTO, K OOBEKTAM MPABOOT-
HOIIIEHUS] OTHOCSIT AOKYMEHTHI (TIacriopTa, JUIJIOMBI, YIOCTOBEPEHHS, IPOTOKOJBI CIEICTBEHHBIX JAEHCTBUI
U T.IL.), YKa3bIBasi, 4YTO 3TH OOBEKTHI HANOOJIee TUMWYHBI ISl 8 IMUHACTPATHBHBIX U MPOIECCYaTbHBIX OTHO-
menuit [11; 237-239].

I'oBOpsI O COOTHOIIEHNN MOHATHI «OOBEKT MpaBa» M «OOBEKT MPABOOTHOIICHU, HEOOXOAUMO OTMeE-
TUTh, YTO, B OCHOBHOM, CJIOXHJIOCH TPH MoAXxo0Aa: 1) npu3HaHue eqUHCTBa 00bEKTa MpaBa U 00bEKTa MPaBo-
OTHOUICHUS; 2) pasrpaHMYeHre 00bEKTa MpaBa U 00bEKTa MPABOOTHOLICHUS; 3) OTpULIAHUE HAIMYUS 00BEK-
Ta NPUMEHUTENIFHO K MIPaBy Kak K cUCTeMe HOPM (10 0OBEKTOM IpaBa KaK CUCTEMbl HOPM IOHHUMAIOT 00-
mecTBeHHbIe oTHOmEeHHs) [12; 387—-389]. MbI cuntaeM, 9TO mepBasi MO3UIHA SBISIETCS HanboJee mpruemiie-
MOW B COBPEMEHHBIX YCIOBHSX, IIOCKOJBKY BPSI JIU 1I€JIeCO00pa3HO MPOTHBOIOCTABISITE OOBEKT MpaBa H
00BEKT NPaBOOTHOLIEHUH. 3/1eCh CIIEAyeT yUUTHIBATh, YTO B JAHHOM CIIydae peyb MIET O IpaBe B CyObEK-
TUBHOM CMBICTIE, ITOCKOJIBKY MPaBO B OOBEKTUBHOM CMBICIE UMEET COBCEM JIPYroe CTPOCHHE W JAPYTOe CO-
nep>kanue. Hapsay ¢ aTum, ciiefyer UCXOAUTh U3 TOTO, YTO BHE MPAaBOOTHOIIECHHS CYOBEKTHBHOE TPABO HE
CYLIECTBYET, IOATOMY OOBEKT MpaBa (B CyOBEKTHBHOM CMBICIIE) U OOBEKT MPAaBOOTHOLICHHS COBIAIAIOT.
[TonHOCTBIO coriacyercsi CO CKa3aHHBIM M HO3ULMS 3aKOHOJATENs: TPaKAaHCKUM 3aKoHoJaTeabcTBOoM PK
MMYLIECTBEHHBbIE Onara ¥ mpaBa, a TakkKe JMYHble HEMMYIECTBEHHbIC OJlara M MpaBa ONPEIeNsIOTCS Kak
00BEKTHI TPAKIAHCKUX NPAB M COOTBETCTBEHHO IPasKAAHCKUX MPABOOTHOLICHHH.

PackpbiBast HOHSATHE M CYIIHOCTh TAaKOW CJIOKHOM IOPHINYECKON KAaTErOpHUH, KaK «0OBEKT MPaBOOTHO-
[IEHHUS», MOKHO OTMETHUTH, 9TO OOJbIIAs YaCTh YUEHBIX MPHU3HAET, YTO B KadyecTBe OOBEKTa BHICTYIAEeT BCE
TO, TIO TIOBOJIY YE€r0 3TO MPaBOOTHOIIEHNE BO3HUKAET, WIHM TO, HA YTO JaHHOE NMPaBOOTHOIICHNE HaIlpaBlie-
HO, WM TO, Ha YTO OHO Bo3aelcTByeT. OMHAKO JalbHeWIas JeTaau3anus MOHATHS 00beKTa MPaBOOTHOIIE-
HUS MPUBOAMT K TOMY, YTO 3/1€Ch TIO3HUIINY YYEHBIX BEChMa CYIIECTBEHHO pa3indarorcs. Tak, moa o0beKToM
[IPaBOOTHOIICHUSI TOHUMAIOT: 1) pakTHueckoe rmoBeseHUE ero yuyacTHUKOB [13; 228]; 2) mMarepuaibHbie U
IyXOBHBIC Onlara, C IOMOLIbIO KOTOPBIX YJOBJIECTBOPSIOTCS MHTEpechl cTOpoH [14; 72]; 3) oOuiecTBEeHHbIE
OTHOLICHHUS (a B KauyecTBE IpeaMeTa INPAaBOOTHOIICHMS HA3bIBAIOT MaTepHajbHbIE WIM HEMaTepHUallbHbIC
Orara nimm moBeneHue yaactauka [11; 149, 150]; 4) marepuanpablie Oj1ara; TPOIyKTH JYXOBHOTO TBOPUYECT-
Ba; TMYHbIC HEMaTepualbHble Onara; neiicTBus (Oe3gelicTBre) U UX pe3yabTatsl [15; 76]; 5) maTepuaibHbIe
00BEKTHI 1 UMYIIIECTBEHHBIE TIpaBa [16; 198]; 6) To peanbHOe O1aro, Ha UCIOIH30BAHKE I OXPaHy KOTO-
pOoTO HampaBlieHbl CYOBEKTHUBHBIC TIpaBa U opuandeckue oosi3anuocTH [17; 349-351]; 7) comuanbHble, Ma-
TepHAIbHBIC, COIUATHHO-TIOIMTUYECKHUE U COMATbHO-3KOHOMUYeckue Oara [18; 91].
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0O0001mKB U3TT0KEHHOE, MOYKHO MTPUHATH K BHIBOAY O TOM, YTO OOBEKTOM MPABOOTHOIICHHUS SBISETCS TO
peasibHOE 0J1aro, Ha MCIIOJIb30BAHUE WIIM 3aIlUTy KOTOPOTO HAaIpaBJIeHBI MIpaBa U 005S3aHHOCTH yYaCTHUKOB.
[Ipexne Bcero, Hy’)KHO OTMETUTB, YTO OJaro (Kak MaTepualbHOE, TAaK U HeMaTepuallbHOE) SIBISIETCS COOMpa-
TEJNBHBIM TOHSATHEM, OXBATHIBAIOIUM M pa3IMYHbIe BUIBI UMYIIECTBA, U MpaBa Ha HUX, U PEe3yJbTaThl HH-
TEJJIEKTYyaJTbHOH TBOPYECKOW NEATENBHOCTH, IO3TOMY B JINTEpaType BBICKA3aHBI Pa3IMYHbIE MHEHHUS II0
3TOMY NOBOJY, B TOM 4YMCJIe U MakcuManbHO mupokue. Hanpumep, B.H. IIpoTacoB BkitoUaeT B NOHSTHE
Osara u (hakTUYEeCKOe MOBEJICHUE, U CYyOBEKTUBHOE FOPUIUUSCKOE PABO, U caMo MpaBooTHoIneHue [19; 58,
59]. Janee mpencTaBisgeTcs HEMaJIOBaXKHBIM MPU3HAHKME TOTO, YTO OJIAT0 JOJKHO OBITH PEalbHBIM, TO €CTh
OHO CYIIECTBYET HE3aBUCHUMO OT BOJIU U XKEJIaHUS CyOBheKTa MPaBOOTHOMIEHHS. B-TpeThux, SABIsSETCS 3HAYH-
MBIM, YTO CYOBEKTHBHBIE MpaBa W IOPUIMYECKHE OOSI3aHHOCTH, BO3HUKAIOUIME IO TOBOJY JTOro Oiara,
JIOJDKHEI OBITH HAIPaBJICHBI Ha €0 MCIOIb30BAHNE WIIH 3aIUTy, IMEHHO B 3TOM HPOSBISIETCS Hepa3phIBHASL
CBSI3b BCEX TPEX AJIIEMEHTOB MPABOOTHOIICHHS (CyOBheKTa, 00BEKTa U COACpKaHMUsA). B OTHOIIEHUN OPYTHX
orpeneneHnid 00beKTa PAaBOOTHOLIEHUSI MOXHO OTMETUTh, YTO OHU, B OCHOBHOM, HOCST (pparMeHTapHbIH
XapakTep U HECHOCOOHHI B IOJHOM O0OBEME PACKPBHITh CYINIHOCTh TAKOTO CJIOXHOTO SIBIICHUS, KaK OOBEKT
MIPaBOOTHOMICHUSI.

IIpasosas npupooa 06vekma 2paxcoanHcKo20 nPasoOMHOUEHUSL.

Ilepexons k Bompocy 00 OmpeneseHuH MOHATUSA U CYLIHOCTH O00BEKTa TPakJaHCKOTO MpPaBOOTHOILIE-
HUS, CIIeAyeT OTMETHTh, YTO B IOPUIUYECKOHN IUTepaType HET eAMHOTO moaxonaa. Hapsay ¢ rocnoicTByro-
e TOYKOM 3peHHsS O MHOXECTBEHHOCTH OOBEKTOB IPAKIAHCKHMX IpaB, CYIIECTBYET W JIpyras HE MeHee
pacmpocTpaHeHHast TOYKa 3pE€HHs O TOM, YTO B Ka4eCTBE 0OBEKTa TPaskAaHCKOTO MPABOOTHOLIECHHUS BBICTY-
maeT noBejieHne ero cyowrekToB. Cpenu HamOolee SPKUX MPECTaBUTENe 3TOT0 MOX0/1a MOKHO Ha3BaTh
0O.C. Hodde, koTOpHIHl YTBEPKAAI, YTO CYIIECTBYET CAMHBINA M SIUHCTBEHHBIM OOBEKT MPAaBOMOYHSI U 005-
3aHHOCTH, a CTajJ0 OBITh, 1 OOBEKT MPABOOTHOIIEHHS — YEIOBEYECKOE MMOBEACHNE, A TeIbHOCTh WK JIEH-
ctBus moaen [20; 525].

Bwmecre ¢ TeM creayeT OTMETHTh, 9TO Cpelr MPUBEPIKEHIIEB KOHIIETIIINN «00BEeKT—TIOBEIeHHE» (B OC-
HOBE KOTOPOH JISKUT MPHU3HAHKUE HAIIPABIEHHOCTH CyOBEKTUBHOTO MPaBa U COOTBETCTBEHHO ITPABOOTHOIIIE-
HUS Ha oOecrevueHue OIpeeNICHHOTO TIOBE/ICHHs) HET €INHCTBAa B BHIPAOOTKE MOAXOAOB K OIpPEICIICHUIO
9TOH KaTeropuu, B pe3yjbTaTe Yero NosaBUiIoch Heckonbko HanpasneHuii: 1) H.Jl. Eropos cuuraer, 4ro 005-
€KTOM BBICTYIIAET HE JI000E NOBE/IEHNE, a TOBEeIeHNE CYObEKTOB, HAPABICHHOE HA Pa3IMYHOIO POJa MaTe-
puabHBIe U HeMaTepHaibHble IeHHocTH [21; 525]; 2) @.C. KaparycoB nonaraer, 4yTo, HapsAAy ¢ IpU3HAHU-
€M B KadecTBe 00BbEKTa rpakJaHCKOTO NPABOOTHOILCHHUS MOBEJICHHS €ro cyOBbEeKTOB, OCHOBaHHOTO Ha 3aKO-
HE WU JJOTOBOpE (TeopeTudecku Oe3yIlpedHoe, 0 MHEHHUIO aBTOpa, OIMpe/eNIeHUe), He OTPUIIAETCS U OTHE-
ceHre K 00beKTaM MMYIIECTBEHHBIX W JIMYHBIX HEUMYIIECTBEHHBIX OJIar ¥ Mpas, B CHIY TOTO, YTO UMECHHO
9TH O0BEKTHI HAIUIM OTPAKEHHE B TPAKIAHCKOM 3aKOHOJATEIbCTBE (JeQUHUIMS [Tl Henpo(hecCHOHAIOB)
[22; 26, 27]; 3) A.IL. dyauHbIM 1101 0OBEKTOM CYOBEKTHBHOTO FOPHIMUYECKOTO TpaBa MOHUMAETCS MOBEIC-
HUE YIPaBOMOYEHHOTO JIMIA, a MOJ OOBEKTOM CYOBEKTHBHON IOPHUAMYECKON OOS3aHHOCTH — TIOBEICHHE
nuna o6si3anHOoro [15; 51]. TlepBoIit MOAXOA IPEICTABISETCS CIIOPHBIM B CHUJTYy TOTO, YTO B HEM CYIIIECTBYET
IBa 00BEKTa — W MOBEACHHUE, U 0JIaro, TaKUM K€ JBOMCTBEHHBIM INPEJCTABISECTCS M BTOPOH MOJIXOJ, TO-
CKOJIEKY B HEM OOBEeIWHEHBI JIB€ MPOTHBOIIOJIIOKHBIE TOYKU 3peHHsA. UTO KacaeTcs TpeThed MO3WIUH, TO
CJIeyeT OTMETHTh, YTO OHO YK€ MOJBEPIIIOCH CIIPaBEeIJIMBON KPUTHKE B JIMTEPAType, B CBA3U C TEM, UTO B
3TOM ciyuae, kak orMeuaeT B.H. [IpoTtacos, npaBo u 0043aHHOCT JOJKHBI BBICTYIUTH B POJIM CyOBEKTOB
[19; 54, 55].

Takum o0pa3om, 1o 00bEKTOM CYOBEKTHBHOTO IIpaBa ClieAyeT MOHUMATh TO, Ha YTO HAIIPaBIIEHO BO3-
JeiicTBUe cyObeKTa mpasa. [Ipy TakoM NOJX0JIe CTAHOBHUTCS OYEBHIHBIM, YTO BO3JEHCTBUIO CYOBEKTOB MO-
r'yT OBITh TIOABEPKEHBI KaK BelH (MPeIMEThl MaTepUaIbHOTO MUPA), TaK U ACUCTBHA (pabOoThI, yCIYyTrH), HO
HUKaK He MOBEJCHNE YYAaCTHUKOB, KOTOPOE BBIXOAWT 32 PaMKH IIPABOOTHOIIEHUS W CTPYKTYPHBIM €ro 3Jie-
MEHTOM He siBJisieTcs. B 31oit cBsizu cnenyer cornacuthesi ¢ MK, CyneiiMeHOBBIM B TOM, 4TO CYOBEKTHBHOE
MPaBO CYIIECTBYET TOJBKO B MPABOOTHOLICHWH, YTO HMOHATHS «OOBEKTHl TPAKIAHCKUX MPaB» M «OOBEKTHI
FPAKIAHCKUX MPABOOTHOLIEHUI» — 3TO CUHOHUMBEI [22; 10].

Cucmema 00beKmo8 2paricOAHCKUX Npas.

I'paskmanckum 3akoHOAaTeNnsCTBOM PK 00BEKTHI TpaskIaHCKUX MpaB MOApPA3[eSeHbl HA JBE TPYIIIHL
Cornacuo c1. 115 'K PK o0bekramMu rpakIaHCKUX IpaB MOTYT ObITh: 1) MMyIIecTBEHHBIE Ollara W mpaBa
(Bemwm, ACHBTH, B TOM YHCJIC HHOCTPAHHAS BAIOTa, ((MHAHCOBBIC HHCTPYMEHTHI, PaOOTHI, YCITYyTH, O0BEKTH-
BUPOBAaHHBIC PE3yJIbTaThl TBOPUECKOW MHTEIUIEKTYaJbHOM JeATeNbHOCTH, (UpMEeHHbIE HAaMMEHOBaHMUSI, TO-
BapHbIE 3HAKW M UHBIE CPECTBA MHIUBH Ly aJU3aLlluH U3ENNil, UMYILIECTBEHHBIC TIpaBa, [U(PPOBHIE AKTUBHI U
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Ipyroe UMYIIECTBO); 2) JINYHbIE HEMMYIIeCTBEHHbIE Oiara u rnpasa ()KU3Hb, 3JI0POBbE, TOCTOMHCTBO JIMYHO-
CTH, 4eCTh, 100Opoe MMs, JesoBas permyTauus, HeMPUKOCHOBEHHOCTh YaCTHOM KM3HM, JTUYHASA U ceMeiHas
TaifHa, MPaBO HA UM, MPABO Ha aBTOPCTBO, MPABO Ha HEMPUKOCHOBEHHOCTh MPOU3BENICHUS U IPYTUEe HEMa-
TepuabHbIe Onara u npasa). [Ipu sToM K neHbpram u mnpasam (TpeOOBaHUSIM) IO JEHEKHOMY 0053aTeNbCTBY
(mpaBam TpeOOBaHMS MO yIUIaTe JACHET) MPUMEHAETCS COOTBETCTBEHHO NMPABOBON PEXUM BEIIEH WM HUMY-
LIECTBEHHBIX NpaB (TpeOoBaHMII), €CIIM WHOE He MPeayCMOTPEHO 3aKoHojaTenbHeIMU akTamu PK mmm He
BBITEKaeT U3 cyuiecTBa obs3arenscTBa [23]. [lo cyTH, B JaHHOM cilydae CMEIIMBAIOTCS TMOHATHS BEHIH H
MMYIIECTBEHHBIE TIPaBa, KOTOPBIE SBISIOTCS Pa3HBIMU IOPUAMYECKUMH KaTETOPHUAMHU, HO 00a OHHA COCTaBIIA-
10T 00I1Ie€ TTOHATHE «UMYIIIECTBOY.

I'paxxnanckum 3akoHoaaTenbcTBOM P®d 3akperisiercsi, YTo 0ObEKTaMU T'PaXAAHCKHUX IIpaB SBISIOTCS
Bely (BKIIOYas HaJWMYHBIC ACHBCH M JOKYMEHTAapHBIC IICHHbIE OyMaru), MHOE MMYIIECTBO, B TOM YHCIIE
MMYIIECTBEHHBIE TIPaBa (BKJIIOUasi Oe3HAIMYHBIE JIEHEXKHBIE CPEACTBA, 0€3/I0KyMEHTapHbIE IIeHHbIe OyMard,
uuQpOoBbBIE TpaBa); pe3yIbTaThl PadOT U OKa3aHUE YCIIYT; OXpaHseMbIe pe3ylbTaThl HHTEIUICKTYadbHOM J1esi-
TENBHOCTH M MPHUPABHEHHBIE K HUM CPEJICTBA WHAMBUIyaln3aluu (MHTEIUIEKTyallbHAs COOCTBEHHOCT); HE-
MarepuanbHbIe Oyara (cT. 128 'K P®D) [24].

CooTHOIIEHNE 3TUX 3aKOHOAATENbHBIX IMOJIOKEHUI TO3BOJISIET BBIIBUTH Kak OOIIME 4epThl, TaK U OT-
TUUHUTEeNnbHBIE 0coOeHHOCTU. K 00IIMM MOXHO OTHECTU cleAyromue: 1) Mpu3HaHWe eIMHCTBA M TOXKIECT-
BEHHOCTU «00BEKTa TPAXKIAHCKUX MpPaB» M «OOBEKTa T'Pa)KTaHCKUX IMPABOOTHOIICHUI»; 2) MOHUMaHHE
«MMYIIECTBA» KaK COOMPATENHHOTO MOHSTHS, BKIIOYAIONIET0, TIOMIMO BeIlel, U MMYIIECTBEHHBIE MPaBa;
3) OTKpBITHIH TIepeueHbh 00BEKTOB IPAKIAHCKUX TPaB; 4) MpU3HAHKUE TOTO, YTO «OOBEKTOM MMpaBa SIBISCTCS
CaMo MPaBO», WU «IIPABO HA MPABOY.

Uro kacaercs MOCIEIHEro MpU3HaKa, TO CIEAYyEeT OTMETUTh, UTO TaKOW MOAXO0J MOABEPracTcsl CEephes-
HOM KpHUTHKE B Iopuandeckor muteparype. Tak, Hampumep, E.A. CyxaHoB, aHAIN3UPYS COBPEMEHHBIE HIEU
0 BO3MOKHOCTH CYIIECTBOBaHHS «IpaBa COOCTBEHHOCTH Ha MPaBOY», TOBOPUT O TOM, YTO STH UJCH HAIpaB-
JICHBI Ha TIPSAMOE CMEIICHIE BENTHRIX W 00s3aTeIbCTBEHHBIX TIpaB [25; 87]. B cBoro ouepenn, M.M. bparuH-
ckuii, B.B. BUTpsiHCKMI yKa3bIBaIOT, 9TO HAKOOJbBIIIEE PaCcIPOCTPAHEHUE MMOTYUIWIO TIPU3HAHKE TIpaBa 00hb-
€KTOM IpaBa COOCTBEHHOCTH — MPaBO COOCTBEHHOCTH MMEET 0OBEKTOM He TOJBKO BEIH, HO W TpaBa [26;
223]. B puMcKOM MpaBe K YUCIY MpaB HA YyXKYIO BELlb OTHOCHUJIHU IpaBa Ha IMOJIb30BAHUE YY>KOH BEIbIO
(cepBUTYT) U TIpaBa Ha PaCHOPSHKEHUE TYIKOH BEMIbIO (3aJ10T), COOTBETCTBEHHO ATUM OBLIO TIOJIOKEHO Hada-
JI0 MPHU3HAHHWIO TpaBa 00BEKTOM TpaBa. Ha ocHOBaHHMM aHanM3a MOJIOKEHHH aHTHYHOTO PHMCKOTO TpaBa
J.A. BpaTych mpuXOIHUT K BBIBOAY, YTO CTPEMHUTEIBHOE PAa3BUTHE TEXHUYECKOTO Mporpecca crnocoOCTByeT
TIOSIBJICHUIO B COBPEMEHHOM TPaXKAAHCKOM 000pOTE YHHKAIBHBIX OOBEKTOB, KOTOPBIE HE UMEIOT KOHKpPET-
HOM MaTepuambHOH (POPMBI M TIOTOMY, COTJIACHO aHTUYHOW TPaTUINH, HMEHYIOTCS «OeCTEIeCHBIMI», WIIN
«uaeanpHBIMHUY, Bemamu [27; 65]. CrnemoBaTenbHO, B COBPEMEHHBIX YCIOBHUSAX MPOUCXOIUT PACITUPECHUE
MIOHSITHSA TpaBa COOCTBEHHOCTH 3a CUET BKJIFOUEHUS B HETO MOHSTHS «IpaBo Ha mpaBo». Tak, JL.I'. E¢umona
OTMEYaeT, 9TO 3aKOHOAATEIHCTBO TIOCTETICHHO BOCIPHHSJIO HUICI0 O TOM, YTO «OOBEKTOM IpaBa cOOCTBEH-
HOCTH SIBJISIIOTCSI HE TOJIBKO BEIIH, HO U TpaBay [28; 181], m1a u B Teopuu rpakJaHCKOTO MpaBa, 0 MHEHUIO
B.B. IlokpoBckoro, yke Npu3HaHO, YTO BELIH MOTYT OBITH 00BEKTOM HE TOJIBKO BEIIHBIX, HO U 0053aTEIbCT-
BEHHBIX TIPaB; B TO e BpeMsi OOBEKTHI BEIIHBIX MPaB JAIEKO HE BCerna cBoAsTcs K Bemu [29; 286]. B me-
JIOM, MOXXHO CKa3aTh, YTO KOHLENTYaJIbHO WUJIM MO OCHOBHBIM IMapaMeTpaM IOJ0XKEHHs, COAepKallrecs B
Ka3axCTaHCKOM M POCCHHCKOM 3aKOHOJATENBCTBE M Kacaloluecsi 0ObeKTOB IPayKIAHCKHUX MPaB, COBIAAAIOT.

Ho umerorcs u pasznuuusa. Bo-nepBeiX, B OTAMYHE OT POCCUHCKOIO 3aKOHOJATENbCTBA, 3aKOHOIATENb-
ctBoM PK Bce 00BEKTHI rpakTaHCKHUX MPaB pa3fesieHbl Ha JBE TPYIIBI — HMYIIECTBEHHBIE 1 HEUMYIIECT-
BEHHbIC Oylara W TpaBa, Toraa Kak B poccuiickoM ['K 00BeKThl IpakJaHCKUX IMpaB pas3jieieHbl Ha TSTh
rpyni: 1) Bemy; 2) UMyIIeCTBEHHbBIE ITpaBa; 3) pe3ybTaThl padoT U OKa3aHUE yCnyr; 4) HHTEIUICKTyalbHas
COOCTBEHHOCTH; 5) HeMaTepuaiabHbIe O71ara. Bo-BTOphIX, B Ka3axcTaHCKoM 'K B xagecTBe OTACIEHOTO 00h-
eKTa 0003HauYeHbI HUPPOBBIE aKTHBEI, a B poccuiickoM ['K — mudpoBrie npaBa, KOTOpbIE OTHECEHBI K HMY-
LIECTBEHHBIM IIpaBaM. B-TpeTbuX, B OTIUYHME OT POCCHUICKOTO 3aKOHOJATENbCTBA, 3aKOHOAATeNsCTBOM PK
HE aKLCHTUPYETCS] BHUMAHUE HA TOM, YTO B MOHSITHE BEIIM BXOAAT TOJBKO HAJIMYHBIE IC€HBIU U JOKYMEH-
TapHbIEe IEHHBIE OyMard, XOTsI, HECOMHEHHO, YTO 3TO MPEANOoaraeTcs.

THonamue umywecmsaa.

B mpomomkeHrne cka3aHHOTO, XOTEJIOCh OBl OTMETUTH, YTO YK€ Ha3pella HaCTOSATENbHAas HEOOXOIH-
MOCTh BHeceHUs1 u3MeHeHui u aonoiaHeHuid B 'K PK npuMmeHuTEIsHO K ONpeaesieHUI0 OHATUS «UMYIIECT-
BO». C TOYKH 3pEHUs] TEOPUH I'PaKIAHCKOTO MPaBa TPYIHO COIVIACUTHCS C TEM, YTO B COCTAB «MMYIIIECTBa»
BKJIFOUEHBI pa0OThI, a HE PEe3yJbTaThl paboT, OCKOJIEKY HMEHHO OHH SIBJISIFOTCS IPEIMETOM JIOTOBOPA TOJI-
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psana. Uto kacaercs yciyr, TO OHH BOOOINEe HE MPEAIOoJIarafoT HAJIWYHs OBEIIECTBICHHOTO pe3yJbTara, H
3lIeCh BO3HUKAET BOmpoc: «MOTyT Jin JeicTBUS caMu 1o cebe (OKa3zaHWe yCIYT WM BBITOJHEHUE PadoT)
MIPU3HABATHCSA UMYIECTBOM?» MOXKeET Bce-TaKH K UMYILIECTBY CIEAYEeT OTHOCHTH TOJIBKO O0bEKTUBHUPOBAH-
HBIE PE3yJIBbTAThl T€X MM WHBIX JCHCTBUHN, B TOM YHCJIE HHTEUIEKTyallbHOW TBOPUECKOW nesTenbHocTH. Ha-
pAdy € 3THM, BOSHHKAET BOMPOC O MPAaBOBOW MPHPOE HOBBIX OOBEKTOB IPAKIAHCKHUX MpaB — MH(POBBIX
aKTHBAaX, HAIIPUMeEp.

HOpuanueckoii Haykol BBIpaOOTaHO TaKoe MOHATHE WMYLIECTBA — COBOKYIHOCThH MPHHAIICKAIINX
JUITy BelleH, mpaB TpeOoBaHUA U o0s3aHHOCTEH (moaros) [30; 240, 241; 31; 299; 32; 117], u B 3TOM CBSI3U
BO3HHUKaeT Bompoc: «Hackoipko menecoobpa3Ho paclIMpeHne ero 3a CYeT BKIIOUEHHUS IEMEHTOB, He 00ua-
JArOINX HeOOXOAUMBIMU U JIOCTATOYHBIMHU JUIS 3TOTO MpU3HaKaMu?» OJHUM W3 BapHaHTOB pEIlICHHS JaH-
HOM MpoOIeMbl MOTJIO0 OBl OBITH HCIOIB30BAaHHE TEPMUHA «OJaro» kKak Oosee oOliee MOHSATHE, YeM MOHATHE
«uMytiecTBo». ['paxkmanckuM 3akoHOoAareascTBoM PK moHsTHE «OMaro» mpuMeHsieTcs, HO B ”HOM COOTHO-
LICHUH KaTeropuil «umyniectso» u «0iaro». b.B. IlokpoBckuii, HCX0/sa U3 TEKCTa 3aKOHA, CJIeNIajl BBIBOJ O
TOM, YTO UMYILIECTBO BKJIIOYAET B ce0s1 MMYIIECTBEHHBIE Oylara u uMyniecTBeHHbIe mpasa [33; 395, 396], To
€CTh MOHITHE «MMYIIECTBOY» IIHpPE, YeM MOHATHE «UMYIIECTBEHHOE 0Jaro», HO 37eCh CIeqyeT YYUTHIBATh,
4TO «0Jaro» MOKET ObITh HE TOJIBKO HMYIIECTBEHHBIM U IOTOMY OHO IIUPE TIOHITHS «UMYIIECTBOY.

B nopeBoMOLMOHHON JIUTEpaType TaKKe OTMEUYaoch, YTO MOHSATHE «Ojaro» sBiseTcst Oojiee MUpO-
KHM, YeM TIOHSATHE «UMYIIecTBO». Tak, Hanpumep, [.®. IlleprieneBny MaTepuanbHbie O1ara Ha3bIBaJI «IKO-
HOMHYECKUMH», U K HAM OTHOCHJ: BelH (TMpeIMeThl MaTepHaJbHOTO MUpA); ACUCTBHUS APYTHX JHII, CO-
CTOSIILIME B Ilepefiade BelIM, B JIMUHBIX YCIyrax, B MPeJIOKEHHH cBoel paboueii cunbl [34; 94, 95]. B co-
BPEMEHHOH Ka3aXxCTaHCKOH nmuTeparype, Hanpumep, b.B. [TokpoBCkuM K UMYIIECTBEHHBIM Oaram OTHece-
Hbl MaTepUAIIbHBIE TPEIMETHl U WHBIE [EHHOCTH, KOTOPhIE MOTYT yIIOBJIETBOPSATH MaTepHaIbHBIE W HHBIE
NMOTPeOHOCTH CYOBEKTOB MpaBa, M BOBIEUEHBI B chepy OTHOLICHHA, PEryJIMPYyEeMbIX TPAXKIAHCKUM MPaBOM
[29; 94, 95]. Ha Ham B3I/, B 9TOM OMpPEICICHAN PACKPBIBACTCS CIIOKHAS MPUPOJIA UMYIIECTBEHHBIX OJar,
KOTOpBIE HE MOTYT OBITH OTpaHUYEHBI TOJIHKO TIOHATHEM Beleld Kak MpeMeTOB MaTepHaIbHOIO MHpPA, TaK-
K€ HEMAJIOBXXHO TPU3HAHUE MHOXKECTBEHHOCTH OOBEKTOB I'PAXKJAHCKUX MPaB M cOOUpaTeNbHOE MOHUMAa-
HUE KaTETOPUH «HMYILECTBOY.

Lugpposvie akmuewl kax umyujecmeo.

C y4eToM TOro, 4TO, COTJIIACHO Ka3aXxCTaHCKOW 3aKOHOJATENLHON KOHIENIUH, U(POBbIC aKTHBHI SIB-
JSIFOTCS. UMYIIECTBOM, OCTA€TCSI OTKPHITHIM BOIPOC O TOM, K KaKOH MMEHHO COCTaBHOM 4acTH UMYIIECTBa
OHU oTHOcsATCs. Pasymeercs, unpoBbie aKTUBBI HE MOTYT OBITh OTHECEHBI K BelaM, OCKOJIbKY OHHU HE SIB-
JISIOTCS TIPeIMETaMH MaTePHAFHOTO MHPA U MIOTOMY HX CJIEyeT OTHECTH K UMYIIECTBEHHBIM IIPaBaM, KaK
U cJieniajl pOCCUMCKUM 3aKOHOIaTeNb, HAlpUMED.

[Tpu 5TOM HEOOXOMMO YUHUTHIBATE, YTO HU(POBBIE AKTUBBI MOTYT OBITh 0OecIieueHHBIMH HIIH Heobec-
neueHHbIMA. HeobecnieueHHBIN 1TUGPOBOI akTHB — 3TO MUGPOBOI aKTHB, IMOJYYSHHBIH B HH()OPMAIIMOH-
HOW CHCTeMe B BHJIC BO3HAIPAXKICHHUS 33 y4acTHe B TOJJICPKaHUU KOHCEHCyca B OJIOKUCiiHE W He BbIpa-
JKAIOIIUN YbU-JINOO JIEHEKHBIC 0053aTeIbCTBA, KOTOPBIMUA MOXHO TOProBath B U(POoBOil (hopMe Ha Oupke
ungpoBbix aktuBoB (mir. 3) cT. 1 3akoHa «O mU@POBBIX aKTUBAX»), TOTNa KaK O0CCIICYCHHBIM IIH(PPOBBHIM
AKTUBOM TIPU3HAETCS IU(PPOBOI aKTHUB, 3apErHCTPUPOBAHHBIN MTOCPEACTBOM NU(POBOH TUIaTHOPMEI TI0 Xpa-
HEHHIO U O0MeHYy o0ecrieueHHbBIMHA NU(POBBIMU aKTHBAMHU, KOTOPBIH YAOCTOBEpSET MpaBa Ha MaTepUallb-
HBIE, HHTEJUICKTYalbHbIC YCIYTH U aKTHBBI, 332 UCKIIOYEHHEM JCHEer M LeHHbIX Oymar (mm. 1) cr. 1 3akoHa
«O mdpoBeIxX akTHBax»). OTINYNS MEXKIY 3TUMHU IBYMS Pa3HOBHUIHOCTSMHU IU(PPOBBHIX aKTHBOB 3aKIIF0OYa-
I0TCS B TOM, YTO HeoOecleueHHbIe HE BRIPAXXKaloT YbH-THOO JEHEXKHBIE 0053aTeNbCTBA, TOTIa Kak obecrie-
YECHHBIE yJIOCTOBEPSIIOT MIpaBa HA MaTepHalbHbIe, HHTEIUICKTYJIbHBIE YCIYTH U aKTHBBI, 32 UCKIIOYCHUEM
JICHET U LIEHHBIX OyMmar.

[MomMuMO 3TOTO, B 3aKOHOAATEILCTBE 3aKPEIUICHBI ONpeIe]ICHHbIE TPEOOBAHMUS, KOTOPHIM JIOJKHBI CO-
OTBETCTBOBAThH OOECIIeYeHHbBIE IUPPOBHIC AKTUBBIL:

1) OHM JOJDKHBI YIOCTOBEPATH MIPABO HA MaTEepHAaJbHbIC, MHTEIUICKTYaJ bHbIE YCIyTH U aKTUBBI, 3a HC-
KIIFOYSHHUEM JICHET W [IEHHBIX OyMar;

2) IOJKHBI UMETh PEIIeHHE O BRIITYCKE 00ECTIeYeHHOTO II(PPOBOTO aKTHUBA;

3) He MOTYT SBJATHCS PACUETHOM JCHEKHON eAMHULICH, 3aKOHHBIM IJIaTEKHBIM CPEICTBOM;

4) He TOJDKHBI OBITH MPU3HAHBI (PUHAHCOBBIM WHCTPYMEHTOM HJIM (PHHAHCOBBIM aKTHBOM;

5) MOIKHBI COAEPKATh JAaHHBIE O JIUIIE, BHITYCTUBIIEM 00ecriedeHHBIA ITU(PPOBOM aKTHB;

6) TOKHBI UMETh IOJTBEPIKICHUE HMYIIIECTBEHHBIX U (WJIH) HHTEIUIEKTYalbHBIX TIPaB Ha aKTHB JI0 €ro
00pa3oBaHus B KauecTBE 00ECIEUEHHOTO HM(PPOBOTO aKTHBA;
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7) IOMKHBI UMETH 3aIUCh B CETH OJIOKUYEHH O MepeMeIeHUH aKTHBa U (WIK) paBa Ha UMYIIEecTBO (1. 1
cT. 5 3akoHa «O HU(PPOBBIX aKTHBAX).

Kak MBI BuIuM, 3T TpeOOBaHUS HAIMIPABJICHBI HA YETKOE pa3rpaHuveHUe HU(PPOBBIX aKTHBOB OT IpPY-
I'UX OU(QPOBBIX HHCTPYMEHTOB, KOTOPBIE TAKMMH NPU3HAKAMU HE 00JIa1aI0T.

IIpaxmuueckue acnexmoi.

C 2020 r. KazaxcraH sSBisieTcs OJJHUM M3 MHUPOBBIX JHAEPOB B HOBOM MHIYCTPHH — IU(PPOBOM Maii-
HUHTe KpUnToBamioT (akTuBoB). CornacHo nanHeiM KemOpumkckoro nenTpa, Kasaxcran 3aHsn BTopoe Me-
cto ocne CLHA (35,4 %) o maiitHuHTy KpunToBamoThl Bitcoin B 2021 r. ¢ moneit 18,1 % B ob6mem ob6veme
[35]. B cBsi3u ¢ 3TiM MuHKCTEPCTBOM HHU(PPOBOTO Pa3BUTHSI, HHHOBAIMHA U a9POKOCMHYECKON TTPOMBIIIICH-
HoctH PK (manee — MunuctepctBo HuppoBOro pa3BuTHs) ObUTH HHUIMUPOBAHBI M3MEHEHHSI U JOTIOJTHEHHS
B 3akoHoaatenbcTBO PK, BeaencTeue dero 0bu1 mpunsaT 3akoH PK ot 25 urons 2020 r. Ne 347—VI «O BHece-
HHAW W3MEHEHUH W TOMOJHEHUI B HEKOTOphIE 3aKOHOJAaTeNIbHBIE akThl PecyOmmkn KazaxcTad mo Bompocam
perynupoBanus U(GPOBBIX TEXHOJIOTUIY [36], 3a7I0KHUBIINH TPABOBBIE OCHOBBI KPUITOUHIYCTPHUU B HAIICH
cTpaHe. B pe3ynpTare OblIM BHECEHBI H3MEHEHHUS U JOMOJHEHUS B pa3nvHble 3aKoHoAaTenbHbIe akThl PK, B
toM uncie u B I'K PK, IIpeanpunumarensckuii kogaekc PK, bromketHsiit kogekc PK u npyrue, B cooTBeTCT-
BHH C KOTOPBIMH IU(POBOIl MAWHUHT OBLT MIPU3HAH 3aKOHHOM MpeNPUHUMATENECKOMN e TENbHOCTHIO.

Hapsny ¢ aTuM, cepbe3HbIM M3MEHEHHSAM IOABEPINIOCh M HAJIOT0BO€ 3aKoHoAarenbcTBo. C 1 sHBaps
2022 . nudpoBoil MaltHUHT 0OJaraicsi HaJoroM 1o cTaBke | TeHre 3a | KMJIOBaTT-4ac 3JIEKTPOIHEPTHH, HO-
TpedsieMoil mpu udpoBoM MaitHuHTE, a ¢ 1 saBaps 2023 r. cTaBKa 3a 1 KujIoBaTT-4ac MoTpeOIsieMOit dIeK-
TPOSHEPTHH BapbUpPYETCs B 3aBUCHUMOCTH OT TOT'0, CKOJBKO 3JEKTPOIHEPIHH MOTpedsieHOo: OT 25 TeHre 3a
NOTpeOJICHHYIO SHEPIHI0 00IMM 00beMoM 110 | KUIoBaTTa 3a OTYETHBIA MepHoa — 10 1 TeHre 3a moTped-
JICHHYIO SHEPTHIO CBBIMIEC 24 KHJIOBATT 3a OTYeTHBIN mepuon (m. 1 ct. 606 Hamorosoro xomekca PK (ma-
nee — HK PK) [37]). [Ipu ucions30BaHUN DIEKTPUUCSCKONW SHEPTHH, MIPOU3BEACHHON W3 BO30OHOBIISIEMBIX
HCTOYHHUKOB JIEKTPUUECKON SHEPIHH Ha COOCTBEHHBIX AJIEKTpOCTAaHUMAX Ha Tepputopuu PK B memsax mug-
pOBOTO MalfHWHTA, TJIaTa HCYUCIISETCS 0 CTaBke 1 TeHTe 3a 1 KWIoBaTT-9ac MOTPEOICHHOM AIIEKTPHIECKOMH
SHEPTHH, TOTAA KaK B IPYTUX CIydasX UCHOIH30BAHUA COOCTBEHHON AIIEKTPHUECKOM SHEPTUH, B LEJSX ud-
pOBOrO MaliHHHTIa, I1aTa Ucyucisercs mo craBke 10 TeHre 3a 1 KuioBaTT-uac MOTPEOJICHHOW dIEKTpUYe-
CKOM 3Hepruu. B ciydae oTCyTCTBUSI KOHTPOJBHBIX NPHUOOPOB yuyeTa oObeMa MOTPeOICHHUS AIICKTPUIECKON
SHEPruu U (WIN) HAXOXKACHUN MX B HEMCIPABHOM COCTOSHHUH B IEJSAX IU(PPOBOT0 MalHWHTA TJIaTa WCUHC-
JSieTCs 1O CTaBKe 25 TeHre 3a 1 KujoBaTT-uac MoTpeOICHHON AIeKTpuuecKoi snepruu (. 2, 3 ct. 606 HK
PK).

JlnueH3upyomuM opraHoM B cepe HUPPOBBIX aKTHBOB sIBIsiCTCI MHUHUCTEPCTBO LU(POBOIO pa3BHU-
tus. [1o coctosamro Ha 11 oktsi6ps 2023 r. MuHHCTEPCTBOM ITMGPOBOTO Pa3BUTHS OBLIO BHIIAHO 33 JHIICH-
3MW Ha OCYIIECTBIICHUE JICATEIBHOCTH 10 HU(POBOMY MAHUHTY:

24 opraHu3auusaM BblAaHa JULIEH3US | moxBuaa — Ha OCYIIECTBICHHE AEATEILHOCTH IO LU(DPOBOMY
MaiHUHTY OHU(POBBEIM MalfHEPOM, UMEIOMIMM Ha ITpaBe COOCTBEHHOCTH WJIM JPYTHX 3aKOHHBIX OCHOBAHHAX
HeHTp 00padOTKK TaHHBIX IH(QPOBOTO MAHUHTA,

9 opranmzanusaM BblaHa nuneH3us Il mogBuma — Ha OCyIIECTBIIGHHE JESTEIBHOCTH 1O HU(PPOBOMY
MaiHUHTY IH(POBEIM MailHEPOM, HE MMEIOIIMM Ha IIPaBe COOCTBEHHOCTH WJIM APYT'HX 3aKOHHBIX OCHOBAHU-
SIX UEHTP 00pabOTKHM AaHHBIX IU(QPOBOro MalHUHTA U OCYIIECTBISIONIUM HUPPOBOH MAHUHT C HCIIOIB30-
BaHHEM MPHUHAJJIC)KAIIET0 UM Ha MpaBe COOCTBEHHOCTH anapaTHO-IPOrPaMMHOTO KOMILIEKca Ui udpo-
BOTO MaifHMHTa, pa3MEIIeHHOT0 B IIEHTpe 00paboTKM JaHHBIX IU(poBoro MaiHuHTa (Ha 29 aBrycra 2023 .
Ob110 BeIaHO Beero 10 nuneHs3uii, B Tom uncie 7 muiensui 11 noasuma u 3 nunen3uu I moasuga, To eCcTh 3a
MOJITOPa MecsIla KOJMYECTBO BBIIAHHBIX JIMIICH3UI yBeIn4miock 0ojee yeM B 3 pasa) [38].

B nensix ompenenenus 1oxona HMGPOBOro MaliHUHTOBOTO ITyJia ONMPEAEISETCS CTOMMOCTh HU(POBBIX
aKTHUBOB JIBYMSI OCHOBHBIMH CITOcOOaMu: 1) NHIIOM, OCYIIECTBISIOMINM JAEATEIbHOCTD 10 NH(POBOMY Mai-
HUHTY, Ha OCHOBAHHH JIOTOBOPA, 3aKJIFOYEHHOTO MeX1y HUM 1 KoMHTeTOM rocy1apcTBeHHBIX 10X0/10B Mu-
nuctepctBa (unancoB PK (manee — Komwurer rocmoxonos); 2) Komurerom rocioXo0B MpH OTCYTCTBUU
TAKOro JIOrOBOpa Ha OCHOBAaHHMHM JAaHHBIX OTKpbITOoro ucrounnka Coin Market Cap (coinmarketcap.com) 3a
CyTKH (24 4), UCXOs M3 JAaHHBIX PHIHOYHOW KalHUTaJIN3aliy NH(POBBIX aKTHBOB M TaHHBIX 00 00BemMe 000-
pota unpoBbIX akTUBOB [39].

KomuteT rocoxomoB exeMecIyHO MyOJMKYeT CBEIEHHs O CTOMMOCTH LU(POBBIX akTUBOB Bitcoin
(BTC), Bitcoin Cash (BCH), Dash (DASH), Dogecoin (Doge), EthereumClassic (ETC), Horrizen (ZEN),
Litecoin (LTC), Monero (XMR), Litecoin (LTC), Siacoin (SC), Thronix (TRX), Zcash (ZEC) na untepueT-
pecypce Komurera B cpok He nozanee 10 4ucia Mecsna, cIeIyoUero 3a MecsieM My OluKauy J1aHHbIX.
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LindopoBble akTUBbI kKak 0GBEKT rpaxaaHCKuxX npas

Buvisoowr

Takum 00pa3om, B HacTosilee BpeMs HU(PPOBBIC aKTUBBI, H, IPEXJEC BCEro, HeoOeCcIeYeHHbIE, CTaHO-
BATCS Bce OoJiee MOIMyJISIPHBIMU U TOTOMY HEOOXOAMMO BBIPa0OTAaTh COOTBETCTBYIOIINE MOAXOBI K peTyu-
poBaHHIO X 000poTa. CeroaHs yke Helb3s1 IPOCTO UTHOPUPOBATh UX MM 3aIlpellaTh, KaK 3TO IPOUCXOIUT
B IPaKTHKE OOJBIIMHCTBA I'OCYJApCTB B IIOCJIEAHEE NECSITUIIETHE, CICHyeT 3aKOHOIATEIbHO OIPEACIUTH,
YTO 3TO 32 BUJ UMYLIECTBA U KAKOB €r0 IIPaBOBOM PEXUM.
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C.I1. Mopos

A3aMaTTBIK KYKBIKTap 00BbeKTicCI peTiHae CAHABIK aKTUBTEpP

Iudpnelk  akTuBTep — Oy FHUIBIMA-TEXHUKAIBIK IPOrPecC IEH 3UATKEPIIK IIbIFapMallblIbIK
OeTICeHAUTIKTIH KapKbIHIBI JaMybl HOTH)KECiHIe Naiiga O0NFaH a3aMaTThIK KYKBIKTapIbIH *KaHa 00BEeKTiIepi.
Iudprnslk aKTUB — TIPKEIreH JKOHE TapaThUIFaH JEpeKTep IUIaTGOpPMACHIHBIH TEXHOJOTHSACH HETi3iHIe
aKMapaTThIH ©3TePMEHTIHAINIH KaMTaMachl3 €TETiH MEHIIIK Typi. JlereHMeH aKmapaTThH ©3TepMEHTIHIr
CHSKTBI OeNTi IU(PIIBIK aKTUB Typaibl aKIapaT TYPaKThl HEeTi3/le caKTalybl Kepek JereHai Oinipeni, ofitiece
OHBIH 0ap eKeHJIIri MeH IYPHICTBIFBIH pactay MYMKiH Oonmaiinbl. COHBIMEH KaTtap, HU(PIBIK aKTHBTIH
eKiHII OeNriciH aTan eTKeH KOH — OHBI TapaTbUIFaH AePeKTep MIaT(hopMachkl TEXHOIOTHACHIHBIH KOMETIMeH
TipKey MIHACTTINIr, OHTKeHi OHBIH OONMyBIH pacTaylblH Oacka omici MyMkiH emec. L{udpiblk axkTus
a3aMaTTHIK KYKBIKTAp MEH KYKBIKTHIK KATBIHACTAPBIH OOBEKTICI OO TaObLIaIbl, OUTKEHI OFaH a3aMaTThIK
allHanpIMIA aifHaIbICKa pykcar OepinreH. OcbiFaH OaiIaHBICTBI, «KYKBIK OOBEKTICI» KOHE «KYKBIKTHIK
KaTblHacTap OOBEKTiC» YFBIMIAPBIHBIH apaKaThIHACHI TYpaJbl aiiTa OTBHIPHIN, ONapablH Oip-OipiHe Kapama-
KaHIIBUIBIFBl eKiTadail GONIFaHABIKTAaH, OJapAblH YKCACTBIFBIH Jid aTall OTKEeH KeH. KYKBIKTHIK TaOWFaThl
GoiibIHIIA TUQPIBIK AKTUBTEP MYIIKTIH JKaJIbl TYKbIPIMIAMACHIH KYPAHThIH MYJIKTIK KYKBIKTap CaHaThIHA
katanasl. JlereHMeH, Kasipri yakpITTa TeK KOpranraH IU(PIBIK aKTHBTEp 3aH XKY3iHIAEe peTTeNreH, ajaina
KaMTaMachI3 eTiIMereH U PIIbIK aKTUBTEP iC JKY3iHJEe €H KeH TaparaH )KoHe MYHBI €CKepy KaXXeT, SFHU Oy
MYJIIKTIH KaHAa#l Typi )koHe OHBIH KYKBIKTBIK PeXKUMI KaHJall eKeHiH 3aHAbI TYPAE aHBIKTay Kepek.

Kinm ce30ep: iupIbIK akTUBTED, HUGPIAHABIPY, LHQPIBIK aKIIa, 3JIEKTPOHABIK aKIIa, KAMTaMachl3 €TUIreH
OUQPIBIK aKTUBTEP, a3aMaTTHIK KYKBIK OOBEKTICI, MYIIIK, MYJIKTIK KYKBIKTap, HUPPIBIK MAaHHUHT.
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S.P. Moroz
Digital assets as an object of civil rights

Digital assets are new objects of civil rights that have emerged as a result of the rapid development of scien-
tific and technological progress and intellectual creative activity. A digital asset is a type of property that is
registered and secured by the immutability of information based on the technology of a distributed data plat-
form. At the same time, such a sign as the immutability of information means that information about a digital
asset must be preserved on a permanent basis, otherwise it will simply be impossible to confirm its existence
and reliability. Along with this, the second sign of a digital asset should be noted — about the obligation to
register it using distributed data platform technology, since it is impossible to confirm its presence in any oth-
er way. A digital asset is an object of civil rights and an object of civil legal relations, since it is admitted to
circulation in civil circulation. In this regard, speaking about the relationship between the concepts of “object
of law” and “object of the legal relationship” should be noted for their identity, since it is hardly advisable to
contrast them with each other. By their legal nature, digital assets belong to the category of property rights,
which constitute the general concept of property. However, currently only secured digital assets are regulated
in the legislative plan, although unsecured ones have become the most widespread in practice, unsecured digi-
tal assets are becoming increasingly popular, and this must be taken into account, it is finally necessary to
legislatively determine what kind of property this is and what its legal regime is.

Keywords: digital assets, digitalization, digital money, electronic money, secured digital assets, object of civil
rights, property, property rights, digital mining.
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DJIeKTPOHHBbIE IeHbI'U U X NMPaBOBasi MPUPO/IA MO 3aKOHOAATEJIbCTBY
PecnyOsiukn TagkukucTan

CopeprkaHue MPaBOBOM IPUPOJBI AIIEKTPOHHBIX AEHET ¢ MOMEHTA MX 00pa30BaHMUS U 10 HACTOSIIEE BPEMs B
HayKe I'pakJaHCKOTO IIpaBa BOCIPHHUMAETCs HeoHO3HauHO. He onpeneneHa npaBoBas Ipupoja 3IEKTPOH-
HBIX JEHEKHBIX CpeiCTB U B I'paxxnanckoM koxekce PecryOiuku TamkukucTaH, YTO BBI3BIBACT MHOTO CIIO-
POB BO B3aUMOOTHOUIEHUSX, CKJIaIbIBAIOILMXCS MEXKy OCTABLIIMKAMH 3JIEKTPOHHBIX IIATEKHBIX YCIYT U UX
KJIMEHTaMH, BOSHHKAIOIIUMU B TPOIIECCE SMHUCCHU NIEKTPOHHBIX JAEHEKHBIX CPEJCTB B paMKaxX HaI[MOHANb-
HOH maTexxHol cucTeMbl. CTaThsl MOCBAIIEHA UCCIEIOBAHUIO TPABOBON MPHUPOABI EKTPOHHBIX JEHET U UX
IpaBoOBOMY peryiupoBaHuio B PecryOnuke Tamkukucran. B HacTosmei paboTe aBTOPHI MPEIIPHHSIIN MO-
IBITKY U3yYUTh HPABOBYIO CYIITHOCTB 3J€KTPOHHBIX JEHEKHBIX CPEACTB. A MIMEHHO IIPOBEIH aHAIIN3 MOHITHS
«QIICKTPOHHBIC JEHEXHBIE CPENCTBa», NMpeAcTaBIeHHOro B 3akoHe PecmyOmmke Tamxnkucran «O mmaTex-
HBIX yCIyrax U IUIaTeKHOU cHUCTeMe», NO3BOJIOIIUN cleaTh BBIBOJ O IIPaBOBOI MPUpPOJE YKa3aHHOIO SB-
nenus. imu ObUTH pHMeEHEHb! O0IeHayYHBIE U CIIeINUaIbHO-TIPABOBBIE METO/IBI UCCIIeIoBaHuMs ((hOopMasIbHO-
IOpUIMYECKUH U CpaBHUTENbHO-TIpaBOBOM). Ha ocHOBaHuMM aHanmu3a MOHATUSA 3JIEKTPOHHBIX IEHEXKHBIX
CPEJCTB 4epe3 MPU3MY BBIIBICHHS OTIMYUHM OT OPYTMX BUAOB JEHEKHBIX CPEICTB aBTOPAMH NPEATIOKEHO
paccMaTpHBaTh NIEKTPOHHBIE ICHEKHBIE CPEACTBA HE KaK KaTETOPHIO JEHET, a KaK HHCTPYMEHT MPOBEACHUS
IUIATEXHBIX OE3HANNYHBIX PACYETOB JCHEKHBIMHU CPEICTBAMH.

Kniouesvie cnosa: DJICKTPOHHBIC NCHBI'H, JJICKTPOHHBIC ACHCEKHBIC CPEJCTBA, IIATC)KHAA CHUCTEMaA, 0aHKOB-
CKHit CUCT, Oc3HATNYHbBIE paC‘léTH, NOCTaBIIWK IUIATEKHBIX YCIIYT.

Beseoenue

Ha coBpeMeHHOM 3Tarne TeXHOJOIHYECKOTo Mporpecca Ha COCTOSHUE IEHEKHO-KPEIUTHOW U OI0/KET-
HOM MOJIMTUKU CTPaHbl HE MOIJIO HE OTPa3UThCs U (HOPMHUPOBAHKME HALIMOHAIBHOMN IJIATEKHOM CUCTEMBI, OJI-
HOW M3 (PYHKIMH KOTOPOH SIBJISIETCS CO3AaHUE CBOCBPEMEHHBIX U OE30MACHBIX IUIATEKEH M pacyeToB, Ha-
MIPaBJICHHBIX HA MAKCUMAJIbHOE COJICHCTBHE COLIMAIbHO-9KOHOMUYECKOMY Pa3BUTHIO CTPaHbl. DJIEKTPOHHBIC
JEHBI'M CTaJM OZHUMH M3 TAKUX TEXHOJIOI'MYECKHUX HOBILECTB BHEAPEHUS B (PMHAHCOBO-0aHKOBCKYIO HH(pa-
CTPYKTYPY, TO3BOJISIONIYIO TPOBOAUTE PACUYEThI B ONIEPATUBHOM M 0€301IaCHOM TIOPSIZIKE.

ONeKTpOHHbBIE JEHEKHBIE CPENICTBA MOMYISIPU3YIOTCS M TIOCTOSHHO MPOJBUTAOTCS MPY ITOMOIIH TaKoH
nHGOPMALIMOHHO-TEIEKOMMYHHKAMOHHON CeTH, Kak VIHTepHET, a TakXkKe [T0CPEICTBOM YCHIICHHS COBEpILe-
HUSl PacUYeTHBIX OIEepanui, CIEJACTBHEM HYEro SBISETCS 00pa30BaHWE MHPOBOTO PBIHKA AJIEKTPOHHBIX JIe-
HEXHBIX CPEJICTB.

[Mopsinok U 0cOOEHHOCTH PETYIMPOBAHMS PACUETHBIX MPABOOTHOLICHHH, BO3HUKAIOIIUX IO TOBOIY
9JIEKTPOHHBIX JAECHEKHBIX CPEJICTB, MPSIMO HE NMEPECMOTPEHBI OTEYECTBEHHBIM | paxkianckum kojxekcom [1].
He orperyaupoBaHa Taxxe cama IpaBoBas IPUPOJa SJEKTPOHHBIX JEHET. B oTeuecTBEHHON NpaBOBOM Hay-
K€ BOIIPOCaM IIPaBOBOIO PETyJIMPOBAHUS 3IEKTPOHHBIX JACHEKHBIX CPEICTB HE YIEIEHO JOCTATOYHOIO BHU-
MaHMA. DTOT aCHeKT MPaKTHYECKH He ObUT HccienoBaH. B ropuauyeckoil Hayke yueHbIMH ObIIM MCCIIeq0Ba-
HBI JIMIITH TPAXXAAHCKHAE TIPABOOTHOMIEHHS TT0 000POTY HAJIMYHBIX U OE€3HAJMYHBIX JIEHEKHBIX CPEACTB, MPU
3TOM aHaJIM3 JIEKTPOHHBIX CPEACTB IUIaTeXa, Kak HOBOIO 00BEKTa IPaXKAAHCKUX IpaB, OCTAJICS 3a 4epToil
yYKa3aHHBIX UCCIICJOBaHUM.

JlanHbIe 00CTOATENBCTBA MOATBEPXKIAOT HAJIMUUE ONpPeieNEHHbIX IIPo0JIeM B BOIIPOCE IIPABOBOIO pe-
TYJHPOBaHHUS 000pOTa ANEKTPOHHBIX JCHEKHBIX CPEACTB KaK HOBOI'O 0OBEKTA IPaXKJAHCKHX IpaB, 4TO 00y-
CJIOBIIUBACT HEOOXOIUMOCTh MX AOJDKHOTO HAYYHOTO MCCIICAOBAHMS U BHIPAOOTKY HOBBIX TOJIOKEHHH H pe-
KOMEHJaluH, CHOCOOCTBYIOIINX PA3BUTHIO IPAXKIAHCKOTO 3aKOHOIATEIbCTRA.

*ABTop-Kkoppecronzent. E-mail: netlawyer@list.ru
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Memoowt u mamepuanv

[Ipn HamMcaHuM HacTOAIIEH Hay4dHOH paOOTHI OBIIM HCIOIB30BAHBI OOIIEHAYYHbIE U CIHEIHATbHO-
paBoBbIe ((HOPMaTbHO-IOPUANIECKUIN U CPAaBHUTEIBHO-IIPABOBON) METOABI HCCIICTOBAHNS.

B pamkax uccienoBaHusi ObUIO MOABEPTrHYTO aHAIN3Y ACHCTBYIOIIEE 3aKOHONATENILCTBO PecryOnuku
TamKuKNCTaH, perimaMeHTHpYIoIee MOPSAOK OOpaIleHHs IEKTPOHHBIX IEHEKHBIX CPeACTB. Takxke Ipo-
AHAJIM3UPOBAHBI HAYYHBIE TPYABI TA[PKUKCKUX U 3apyOEKHBIX YIEHBIX -I[UBIIINCTOB.

Pezynomamut u 06cysicoenue

3a CpaBHUTEIBHO KOPOTKHUH CPOK MCIIOIB30BAHUS 3JIEKTPOHHBIX JEHET B (PUHAHCOBOM MH(MPACTPYKTYpE
TamxuKuCTaHa Ha MPAKTHKE Cpa3y ObUIM OTMEYEHBI WX MPEUMYINECTBA MPH OCYIIECTBICHHHA PACUETOB U
IUIaTeXxXel, a IMEHHO: UX JACIMMOCTh U 00BETUHIAEMOCTh, KOT/Ia TP MPOBEACHUH TUIATeKel HeT HeoOXoIu-
MOCTH B CJla4e; BBICOKOW MOPTATUBHOCTBIO; HU3KOW CTOMMOCTBIO AMHCCHHU JJIEKTPOHHBIX JEHET U MHOTHE
Jpyrue, KOTOphIe MPenoNpeaeamIn UX OypHOe BHEAPEHNUE B IOBCETHEBHYIO KU3Hb.

DNEeKTPOHHBIE JEHBIM KaK WHCTPYMEHT IIATeKHOW CHCTEMBI CTaJ M3HAYaJIbHO PacCMaTpUBAThHCS Kak
JCHEKXHbIE CPEACTBA, KOTOPbIE MIPEABAPUTEIBHO MIPEJOCTABICHBI OHUM JIMLIOM (KIMEHTOM) APYTOMY JIHLY —
[IOCTAaBIIMKY MJIATEXHBIX YCIyTI JUIS BBIIOJHEHHS NCHEXHbBIX 0053aTeNbCTB Mepe] TPETbUMH JIMLAMU HC-
KITFOYUTEIHFHO C MCIIOIb30BAaHMEM DJIEKTPOHHBIX CPEACTB Iarexa. IIpu aToM 11 ocyiiecTBIEHUS pacyEToB
C HCIIOJIb30BAaHUEM AJICKTPOHHBIX JCHET YK€ HEeT HeOOXOAMMOCTH NMPOBOAUTH KKAYIO OINEPAlHI0 depes3
0aHKOBCKYIO CHCTEMY IOCPEACTBOM O(pOPMIIEHHS MIATEKHOTO MOPYUECHHUS B COOTBETCTBYIOLINX OTACICHUIX
KpeAWTHOW opraHm3anud. Tak, MOCTABHIMK IUIATEKHBIX YCIYT 3a CUET 3aYMCIIEHHBIX Ha ero O0aHKOBCKHN
CUET JICHEXKHBIX CPENICTB KJIMEHTa 00s3yeTCsl UCTIOIHUTD 0053aTeNIbCTBA MOCIEIHETO Tepe]] TPETbUMH JINIa-
MH.

Y4uuThIBas, YTO KIUEHTY, IPEIOCTaBUBILEMY ACHEKHBIE CPEICTBA, OAHKOBCKUM CUET HE OTKPHIBAETCH,
Ha MMOCTABIINKA TUIATEXHBIX YCIyT BO3JIaraeTcs 00s3aHHOCTH 0 Y4eTy MHPOPMaIHuy 0 pa3Mepe MpeIocTaB-
JICHHBIX CPE/ICTB M 00 MCIIONHEHUH JCHEXHBIX 0053aTeNbCTB Mepell TPeThUMHU Juuamu. [Ipu atom u3-3a uc-
[I0JIb30BAHUS 3MEKTPOHHBIX TEXHOJIOTHH B IPOLIECCE OCYILECTBIEHUS PAcUeTOB M IUIATEKEH C MOMOIIbBIO
JJIEKTPOHHBIX JCHET B INTEpaType MHOTHMH JAHHBIE CPEJICTBA CTAJH aCCOIUHUPOBATHCS C MU(PPOBBIMHU IEHb-
ramu [2; 13, 3; 7, 4; 65].

B nmanHOM ciyyae CTpeMHUTENBHBIM pocT OOpalleHus! 3JIEKTPOHHBIX ACHEr MOTpeOoBall yCTpaHEHHUs
po0JieM, BO3HUKAIONIUX B MPOIIECCe WX OOpaIeHws, OCHOBHON M3 KOTOPBIX CTajla HEOCTaTOYHOCTH HAy4-
HBIX MCCJIEIOBaHUM, MOCBANICHHBIX IPAaBOBOMY aHAIU3y 3THUX OOIIECTBEHHBIX OTHOLICHWH. Benb, HecMoTpst
Ha MPaKTHYECKOE HCIOIb30BAHHUE JJIEKTPOHHBIX JEHET B IUIATEXKHBIX MPAaBOOTHOLIEHUSX, B IOPUIANYECKON
auTepaType He chOpMHUPOBAIOCH €IMHOI0 MHEHUS! OTHOCUTENILHO NTPABOBON CYLIHOCTH 3THX JCHEr U Ipa-
BOBOTO PEXHMa UX UCTIOIH30BAHMS.

B yacTHOCTH, HEKOTOPHIMH YUYEHBIMH MPEAIAraeTcsi pacCMaTpUBaTh 3JIEKTPOHHBIE IEHBIH B Ka4eCTBE
3JIEKTPOHHOT'O JIEHEKHOI'0 IEPEeBOAA B paMKax IJI00aIbHON CHCTEMbI 3JIEKTPOHHBIX NEPEBOIOB IECHEKHBIX
CPEICTB, KaK AJIEKTPOHHBIH 3aMEHHUTENh HATMIHOCTH, (hopMa oOparmieHusi KOTOPBIX OCYIIECTBIIsieMa TOCpe/I-
CTBOM IJI00aJIbHOM KOMIBIOTEpHOM ceTH [5; 72, 6; 202, 7; §8]. Apyrue aBTOpBI pacCMaTpHBAIOT IEKTPOHHBIE
JCHBI'M B Ka4eCTBE OECCPOUHBIX JCHEKHBIX 00s3aTeIbCTB, IMUTUPOBAHHBIX B (pOpMe 3alIMIICHHBIX IH(po-
BBIX cepTU(UKATOB, NMpeIHA3HAYCHHBIX I pacyeToB B cetn UHTepHeT [§; 244]. Kak 00s3aTenbCcTBO SMH-
TEHTa DJIEKTPOHHBIX JICHET, UMEIOIINe (PUKCUPOBAHHYIO JICHEKHYIO CTOMMOCTbD, KOTOPOE CITIOCOOHO CITYKUTh
CPEICTBOM JUId OCyLIEeCTBIEHHS pacueToB [9; 426]. Kpome Toro, B tureparype 3JIeKTPOHHBIE IEHBIH KBaJIH-
(UIMPOBANKCH B KaueCTBE 0003HAUEHUs OC3HAIMYHBIX PACUCTOB C MCIIOJIb30BaHUEM OaHKOBCKHX KOMIIbIO-
TepHBIX ceTeit [10; 59].

O06001MB H37I0KEHHBIC BBIIIE XapaKTEPUCTHKH MTPABOBON CYIIHOCTH DIIEKTPOHHBIX JICHET, B IOpUIAYe-
CKOl JInTepaType mpejularacTcs paccCMaTpUBaTh UX M KaK CPEACTBO IUIATEXa B JICHE)KHOM CHCTEME, U Kak
Oe3HaTMYHbIE pacyueThl, M KaK aHaJIOT HAJTMYHBIX JICHET.

B cBs13u ¢ "ueM JIOBOJILHO 3aTPyIHHUTENBHO ONPENCIUTh MPABOBYIO CYIIHOCTh AJIEKTPOHHBIX JeHerT 0e3
JeTaIbHOTO aHaJIM3a HOPMATUBHBIX PABOBBIX aKTOB, PETIIAMEHTHUPYIOMIKX 00pallleHHe AIEKTPOHHBIX JICHET.

B TamxukucTane NpaBOBbIE W OPTaHM3ALMOHHBIC OCHOBBI (PYHKIMOHMPOBAHHS SJNEKTPOHHBIX ACHET
yperynupoBaHbl B 3akoHe PecyOnmke Tamkukuctan «O MIaTeKHBIX yCIyTraxX M IUTATeKHOH cructeme» [11]
(manee — 3akon) ot 24 ¢espans 2017 roga, rae BuepBbie ObIIO 1aHO ONpEAETICHUE IEKTPOHHBIX JICHET U
OIIpeeNICHbl OCHOBHBIE MIPAaBUIIa MIOBEICHHUS YYACTHUKOB IUIATEKHBIX OINEPALM, OCYLIECTBISEMBIX C JJIEK-
TPOHHBIMHU JeHbramMu. B cratbe 1 Tamkukckoro 3akoHa Ipu ONPEAEIEHUH OCHOBHBIX NMOHATUH «3JIEKTPOH-

Cepus «[paBo». 2024, 29, 1(113) 107



X.T. Hacupos, 3.1. Ncmounnoea

HBIE JIEHBIM» YMOTPEOISAIOTCS MO TEPMUHOM «3JIEKTPOHHBIE IEHEXKHBIE CPEICTBAY, IO KOTOPHIMH ITOHH-
MalOTCsl IEHEe)KHBIE CPEICTBAa B HAIIMOHAJIBHOW MM B MHOCTPAHHOW BaJIIOTE, MPEIBAPUTEIBHO MPEJOCTaB-
JeHHBIE (PU3UYECKUM JIMIIOM TOCTABLIMKY IUIATEKHBIX YCIYT, YYUTBHIBAIOIIEMY HH(OpMaUMio 0 pazmepe
MIPEIOCTAaBICHHBIX JIEHEKHBIX CPENICTB 0€3 OTKPHITH OAHKOBCKOTO CYETa, JUIS MCIIOJIHEHUS JCHEXKHBIX 005-
3aTeNbCTB (PU3MUECKOTO JIUIA TTePe]l TPETHIMH JTHIIAMH.

®akTHueckyu 3aKOH pacCMaTpPUBAET AIIEKTPOHHBIE JAEHEKHBIE CPEICTBA B KAUECTBE OTAEIHHOMN KaTero-
pHH JICHET, Hapsly ¢ HATMYHBIMH JeHbIaMH, 0AaHKHOTaMHU, MOHETaMHU U JPYTUMH JACHEKHBIMHU CPEJICTBAMHU.

Hcxonst 3 maHHOTO B 3aKOHE OMpeeNieHNs AIEKTPOHHBIX JIEHEKHBIX CPEACTB, MPEIaraeTcs BOCIPH-
HUMAaTh WX KaK Creu(puuecknii 00bEeKT TpakIaHCKUX MPaB, pacCMaTpUBas X B KaUueCTBE BEIEH, HaIess
COOTBETCTBEHHO MMYIIIECTBEHHBIMU XapaKTEPUCTUKAMU, HA OCHOBE KOTOPBIX 10 HJE€ BO3ZHUKAET UX BelHAas
CBsI3b C cOOCTBEeHHUKOM. COIJIaCHO COAEPKaHMIO MPaBa COOCTBEHHOCTH, JJAaHHbBIC BEIIHBIE B3aUMOOTHOILIE-
HUSL COOCTBEHHHKA JIOJDKHBI BBIPAXKATHCSI B €r0 BO3MOXKHOCTH BJAJI€Th, TOJIB30BAThCSI M PACTIOPSIKATHCS
9JIEKTPOHHBIMU JICHE)KHBIMHU CPEJCTBAMU 0€3 YUaCTHsI TPETHHX JIHII.

B 3T01i cBA3M MpHU3HATH 3MEKTPOHHBIE AEHBTU B KAUeCTBE O0BEKTa BEIIHBIX NPABOOTHOLICHUN 3aTpy -
HUTEIIEHO HE TOJIBKO MOTOMY, YTO COOCTBEHHHK DJIEKTPOHHBIX JIEHEKHBIX CPEJICTB BIAJAEET, ONB3yeTCsS U
pacropsiKaeTcsl He CaMOCTOSITENIbHO, a Yepe3 MOCTaBIINKA IUIATEKHBIX YCIYT, HO U TIOTOMY YTO 3JEKTPOH-
HBIE IEHBIW CaMU 10 cebe OecTeIeCHbl, TO €CTh HEMaTepUaIbHbI U TMO3TOMY HE MOTYT PacCMaTpHUBaThCS B
KadyecTBE BeIECH. DJIEKTPOHHBIE I€HbIH CYIIECTBYIOT IOCTOJIBKY, MOCKOJNBKY 00 MX HaJWYMH U O pa3Mepe
MIPEIOCTABICHHBIX JIUIIOM JCHEXHBIX CPEACTB MOCTABIIUK IUIATEKHBIX YCIYT BEJET COOTBETCTBYIOIIME 3a-
[IMCH Ha JIEKTPOHHOM HOCHTEJE.

Bonee Toro, HECMOTpsI Ha TO, YTO AIEKTPOHHBIE AECHEKHBIE CPEJICTBA UMEIOT JIEHEXKHYIO OLIEHKY, TOX-
JECTBEHHYIO0 HOMHHAITYy JCHEXHBIX CPEJICTB, BHECEHHBIX KIMEHTOM B UX OIUIATy, TPYAHO MPU3HATH UX BCE-
OOIIMM SKBHBAJICHTOM CTOMMOCTH. B pamMkax miaTe)XHOW JEHEKHOW CHCTEMBI MOCTABIIUK IIATEXHBIX yC-
JYT CMOXET UCIIOJIHUTD HE Bce 00s513aTeNbCTBA KIMEHTA Nepe/l TPETHHMU JIMLaMH, a OyJeT OIlauuBaTh TOBa-
PBI ¥ YCIYTH, IPUOOPETEHHBIE KIIMEHTOM HETIOCPEACTBEHHO Y CaMOTO IOCTABIIUKA YCIYT, THO0 ¥ TPEThUX
JIUI, KOTOPbIE JIESTUTUMHO TPHU3HAIOT 3MUTHPOBAHHBIE JIEKTPOHHBIE IEHE)KHbIE CPEJCTBA MMOCTABIINKA yC-
ayr. Takum o6pa3oMm, HaM NPEACTABISETCS, YTO SJCKTPOHHBIE AEHBI'H HE MOTYT OBITh 3aKOHHBIM CPEJICTBOM
IaTexa U He MOTYT CUUTATbCs AEHbIaMH.

ITo MHEHUIO HEKOTOPBIX YUEHBIX, TPABOBast MPHUPO/IA SIEKTPOHHBIX JEHET CX0Ka C MPAaBOBON PHUPOJON
Oe3Hann4HbIX jgeHer [12; 53], mepeunciieHre U y4eT KOTOPBIX, Kak U Y JIEKTPOHHBIX, MOYKET OCYIECTBIISATh-
Csl IOCPEJICTBOM 3JIEKTPOHHBIX KaHAJOB CBsA3ed. OTMeuaeTcs JIMIIb OTINYHE, BBIPAXKEHHOE B BO3MOXHOCTH
OTCYTCTBHA y KJIMEHTa DJIEKTPOHHBIX JIEHEKHBIX CPEJCTB OAHKOBCKOTO cUeTa, HEOOXOAMMOTO ISl ydeTa
JNIEKTPOHHBIX JE€HEKHBIX CPEICTB, MPEIOCTABIEHHBIX OCTABIINKY IJIATeKHBIX ycIyT. COOTBETCTBEHHO TIO-
CTaBIIMK TUIATEXKHBIX YCIYT CTAHOBUTCS OOS3aHHBIM OCYIIECTBIISITH YYET THX CPEIACTB M MPEAOCTABIATH
BCIO MH(OPMAITHIO 00 MCIIOIHEHUH BCEX JIEHE)KHBIX 0053aTebCTB KITMEHTA NIepe]] TPEThUMH JIHIIAMHU.

TpyaHO HE COTIIACUTHCS C TOXKIECTBEHHOCTHIO O€3HAMYHBIX W DJIEKTPOHHBIX JEHET, y4eT W Nepeaada
KOTOPBIX OCyILIeCTBIIsIachk nocpeacTBoM cetu VHTepHeT. Tak, Oe3HANNYHBIE JCHBIH MPEACTABIAIOT COO0H
o0s3aTenbcTBa OaHKa WIM MHOM KpeAWTHOH OpraHM3alliy, UMEIOIIME JICHEKHYIO OLEHKY, KOTOpas SKBUBA-
JICHTHA HOMHHAJY JIEHE)KHBIX CPEJICTB, BHECEHHBIX WX KIMEHTOM Ha COOTBETCTBYIONIHMI OaHKOBCKHH CUET B
CHJTy 3aKJIIOYEHHsI TOTOBOpa OAaHKOBOTO BKJIaJa WM cyeTa. PeanbHasi ICHHOCTB AJIEKTPOHHBIX JICHET TaKXkKe
OIpesieNsieTcs LIEHHOCTBIO JIEHEKHBIX CPENICTB, KOTOpPhIE BHOCATCS KJIMEHTOM JJISl SMUTHPOBAHMS IOCTaB-
IIMKOM TUIATEXXHBIX YCIYT B JIEKTPOHHBIE AeHbrH. OIHAKO MPEACTaBIsAeTCs, YTO 3TUM HX TOXKIECTBO U 3a-
KaHYMBAETCS M MO3TOMY TPYIHO NMPW3HATH PAaBHO3HAYHBIMHU MPABOBYIO CYIIHOCTH DJIEKTPOHHBIX W Oe3Ha-
JIMYHBIX JIEHET JIMIIb Ha OCHOBE 3THUX TOXKJECTB.

Onepaunu ¢ Oe3HATUYHBIMU JCHBIaMH, B COOTBETCTBUHU ¢ OAHKOBCKHUM 3aKOHOJATEIbCTBOM, TPEOYIOT
oT OaHKa WM KPETUTHON OpTaHM3aIliH, KaK MPaBUiIo, 005S3aTEIbHOTO OTKPBITHS ISl KIIMEHTA CIIEHAIBHOTO
0aHKOBCKOTO cueTa. B cBoro ouepenp, s KpeAUTHON OpraHU3ally OCYIECTBICHUE onepaluii ¢ Oe3Hanny-
HBIMHU JE€HBI'aMHU IpeoOpasyeTcsi B 0053aTeIb,CTBEHHOE MPAaBOOTHOIIECHHE, KOrJa OaHKOBCKAash OpraHU3alys
MIPUHUMAET OT KJIMEHTA JICHEXKHBIE CPEJICTBA M 3a4HCIISIET 3TH MMOCTYMAIOIINE CPEICTBA HA CYET, IEPCOHAIb-
HO OTKPBITBHIN AJIS1 HETO, 003ysCh MEPEUHNCIATH U BBIAABATh COOTBETCTBYIOIIHE CYMMBI C 3TOTO CYETa TI0 €ro
pacniopsbkeHuto. COOTBETCTBEHHO TOMY, NPHHATHE WM TIEPEUUCICHNE JICHEKHBIX CPEICTB Ha OaHKOBCKUH
cdeT, ormocpeayer coboil BOSHUKHOBEHHE Y KITMEHTA MpaBa TpeOoBaHUs K OaHKY O BO3Bpare B OyAyIIeM OTI-
PEeIENeHHBIX MTePeAaHHbIX W TIEPEUNCICHHBIX JEHEKHBIX cpeactB [13; 162]. Uto kacaercst Oe3HATMIHBIX
JICHET, BO3HUKAIOIINX B CUJIy COBEPILEHUS JIEMO3UTAPHBIX ONEpalyii, 371eCh ACHEXKHBIE CPEICTBA OT BKIAJ-
YUKOB NMPUHUMAIOTCA KPEAUTHBIMU OPTaHU3aLMSAMHU Ha YCIOBHUSX BO3BPAaTHOCTH U IUIATHOCTH, HAUMCICHUS
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VM TIPOLIEHTOB 32 MPEeI0CTaBIeHHBIE CPEICTBA. BO3BPaTHOCT, a B HEKOTOPBIX CITydasX M IUIATHOCTH Oe3Ha-
JUYHBIX JICHET B paMKax omepaluii ¢ 0e3HATNIHBIMA JCHEKHBIMHU CPEACTBAMH MPEAONPENCTSIOT X MPaBO-
BOM PEKUM HCIIONB30BAHUS U, B KOHEUHOM UTOTE, U UX IPABOBYIO MPUPOTY.

[IpaBoBOi pexUM NMEKTPOHHBIX JICHET U3HAYAIBHO MPEIOTIPENEISIICS UX TPEAOIUTadeHHON (QyHKIHEH,
KOTZla MX CO3JaHrhe O0ecIeYnBaeTCs ICHEKHBIMH CPEICTBAMH, BHECEHHBIMH KJIMEHTOM IMOCTaBIIMKY TLIa-
TEXHBIX YCIyT C UCIOJB30BaHHEM OaHKOBCKOTO CUeTa MOCTABIIHKA 0€3 OTKPHITHS OaHKOBCKOTO CUETa IS
KkireHTa. [locTaBmuK MIaTEKHBIX YCIYT YUYUTHIBACT MPEAOCTABIECHHBIE KIIMEHTOM JICHEKHBIE CPEACTBA ITY-
TeM (OPMHUPOBAHUS DIIEKTPOHHOW 3alVICH, OTpaKaromell pa3mep 00s3aTelNbCTB IMOCTABIINKA TIATEKHBIX
YCIIYT Tepell KIIMSHTOM B CyMME TPEIOCTABIICHHBIX UM JEHEKHBIX CpeACTB. [lpu sTOM M1 BeneHMs ydeTa
3JICKTPOHHBIX JIEHEXKHBIX CPEJICTB IMOCTABIIUKY ILIATEKHBIX YCIYT HET HEOOXOAMMOCTH OTKPHIBATH OaHKOB-
ckue cuera. Camoe TIaBHOE OTJIMYHUE 3aKIH0YAeTCs B TOM, 4TO HMH(opMaIus o Oe3HAIMYHBIX JEHbraxX, Kak
MIPaBIIIO, OTPAKEHBI Ha OAHKOBCKUX CUETaxX BIIAJIENbIA, TOT/IAa KaK 3JIeKTPOHHBIE JCHEXHBIE CPEJICTBA CyIIIe-
CTBYET BHE IpeaenoB O6ankoBckoro cueta [14; 418]. Kak numer C. OBcelko, «CyMMa TOKPBITHS, KOTOPYIO
BHOCHUT B 0aHK KJIHEHT, MPUOOPETAIONINI AIIEKTPOHHBIC JEHBI'H, OTPAXKAETCS HE Ha MEPCOHAIBLHOM CUETe
JMAHHOTO KIIMEHTa, a Ha COOPHOM cUeTe, Ha KOTOPBII 3a4MCIISIOTCS CPEICTBA, 38 CUET KOTOPHIX OyIyT mora-
MIaTHCSl BCE DJIEKTPOHHBIC IEHBTH, BEIYIIEHHbBIC JAHHBIM O0aHkoM» [15; 32]. B aToM 1u1aHe B I0pHUINIECKOM
nuTeparype cOOpHBIN CYEeT, HA KOTOPBIM MOCTABIIUKOM IUIATEKHBIX YCIYT 3aUHMCISIOTCS 3JIEKTPOHHBIC Je-
HEXHBIE CPEACTBA KIMEHTA, MPEINIOKIINA HA3BaTh «3JIEKTPOHHBIM Kolenbkom» [16; 57]. Ha mpaktuke emy
TaK)Ke Jalld Ha3BaHHWE «BUPTYAIBHBIA CUeT». VICXOAsI W3 DTOr0, MOCPEICTBOM JSJICKTPOHHBIX JEHEKHBIX
CPENICTB, 3aUMCICHHBIX Ha DJIEKTPOHHBIM KOIIENeK, ornepaTop (Kak dMUTEHT) MPOBOAUT OILIATy TOBApOB U
YCIIyT TPEThUX JIHII, COBEPIIaeMbIe KIMEHTOM (IIOTpEOHTEIEM), YTO, [0 MHEHUIO PsJla aBTOPOB, DIIEKTPOH-
HBIE JEHBI'M 3aHSJTH MECTO OCHOBHOTO cpeacTBa obOpammenwus [17; 34]. B yacTHOCTH, OTMEUaETCs, 9TO C pas-
BHUTHEM ceTH VIHTepHET 3JIEKTPOHHBIC JECHBIH NMPEBPAIIAIOTCS B CPEICTBA OCYIIECTBICHUS PACUE€TOB, B CBSI3H
yeM (paKTHYECKH WX MOXKHO paccMaTpHBaTh KakK 00s3aTeIbCTBO AYMHUTEHTA DIIEKTPOHHBIX JCHET, HMEIOIIee
(hMKCHPOBaHHYIO JIEHE)KHYIO CTOMMOCTD, KOTOPOE CIIOCOOHO CITY’KHUTh CPEICTBOM JUIS OCYIIECTBICHHUS pac-
YETOB MOTpeOUTENS. B CBSI3HM C TUM HaM IpeNCTaBIAtoTCS BepHbIM MHeHHEe M. IllaxyHsH, nmpeaiararonero
paccMaTpuBaTh JJICKTPOHHBIE JEHBI'M B KAUECTBE AJICKTPOHHBIX IUIATEKEH, KaK TEXHUYECKUH MHCTPYMEHT
MIPOBEICHUSI PACUCTOB 3a OIUIATY TOBApOB U YCIyT Yepe3 ICKTPOHHYIO IIIATEXKHYIO cucteMy [18; 5].

[ToaTOMY MOKHO CKa3aTh, 9YTO OC3HATHMYHBIE JCHBIM — KaTErOPHs, HETOXK/ISCTBEHHAS ITOHATHIO «JJICK-
TPOHHBIE JICHBT Y.

Y4uThIBast, 4TO ICKTPOHHBIE ACHBIU B TaHKUKUCTAHE MOCTABIIMKAMU IUIATEKHBIX YCIYT U3HAYAIBHO
SMUTHPOBAIUCH B pa3Mepe HAPHUIIATEIbHON CTOMMOCTH HAIIMOHAIBHON BAIOTHI, OHU CTAalTd OTOXICCTBIISITh-
CsI CO cpelcTBaMu IaTeka. [IpaBoBas mpuposa 37MeKTPOHHBIX TEHEKHBIX CPEICTB CTajla OOJIBIIE paccMar-
pUBaTbCS B KA4€CTBE JICKTPOHHBIX IIIATEXKEH, KaK OIIaTa TOBAPOB M YCIIYT, MPEIOCTABISIEMBIX OIEpaTo-
poM. B maHHOM ciyyae MpHHATHE MOCTABIIMKOM IUTATEXKHBIX YCIYT HE MOTJIO OBITh IPUPABHEHO K OaHKOB-
CKOMY BKJIQIy WJIH CUETY.

Opmunako npunateiii B Tamkukucrane 3axkoH «O TUIATEKHBIX yCIyTax W IIATESKHOUW CUCTEME» B CBOEM
OTPEJCICHUH HEMHOTO U3MEHWJ MPABOBOM PEKUM HCIIONB30BAHUS SJIEKTPOHHBIX TEHEKHBIX CPEACTB U CO-
OTBETCTBEHHO WX MPaBOBYIO NPUPOAY. Bo-TepBhIX, yKa3zaB IJis MOCTaBIIMKA IDIATEXHBIX YCIYT BO3MOX-
HOCTb NMPUHATHSI OT (PU3MUECKUX JIUILL ICHEKHBIX CPEJICTB HE TOJILKO B HAIIMOHAJILHOW, HO U B MHOCTPAHHON
BaoTe. BO-BTOPBIX, TAIKUKCKUNA 3aKOH O IUIATEKHOU CHCTEME ONpEACNU B KayecTBE MOCTABIIMKA ILIa-
TEXHBIX YCIyT KpeIuTHbIe (PMHAHCOBBIE OPTaHM3AIMU, PA3pelIuB UM, HE OTKPHIBas KIMEHTY OaHKOBCKUN
CYET, UCIIOJHSTH €T0 JCHEKHBIE 00s3aTeNIbCTBA U Mepe ] TPETHUMHU TuIaMu. Tak, eciin H3HAYaIBHO TIPH TIpe-
JIOCTaBJICHUU JICHEKHBIX CPEJICTB B 0OMEH Ha SMUCCHIO 3JICKTPOHHBIX JIEHET (PU3MUYECKOE JIUIO CTAHOBUIIOCH
KJIIMEHTOM TOCTAaBIIMKA TUIATEKHBIX YCIIyT, 0€3 OTKPBITHS O0AaHKOBCKOTO CUETa JUIsl OCYIIECTBIICHUS TUIATE-
JKel 3a yCIyTH WCKIIOYUTEIHHO TOJIBKO CaMOTO IOCTABINMHMKA, TO CETOMHS IMOCTABITUK IDIATSKHBIX YCIyT
BIIPABE OCYIIECTBIIATH MEPEBO] IEKTPOHHBIX JACHEKHBIX CPEACTB KIMEHTA TaKXKE M TPETHUM JIHUIAM 3a UX
YCIIYTH YK€ B paMKaX BCEH IIATEKHOU CUCTEMBI.

®DakTHYeCKH JEHCTBYIOIIEE TaIKUKCKOE 3aKOHOIATENIHCTBO O TUIATEXKHOM cHcTeMe, H3MEHHB TPAaBOBON
PEXUM UCTIOIE30BAHMSI JICKTPOHHBIX JICHEKHBIX CPEICTB, MPAKTHUECKH IPUPABHSIIO €€ TPABOBYIO MIPUPOIY
C TPaBOBOW MPUPOIOH OE3HATUYHBIX JCHET, MPeo0pa3oBaB ICKTPOHHBIC ACHBIU U3 CPEICTBA IIaTexa 3a
MIPEIOCTaBICHHBIE YCITYTH ITOCTABIMKA B Pa3HOBUIHOCTH OTepanuii (pacyeToB) ¢ OE3HATMYHBIME JIEHbT aMH,
OCYIIECTBIsIEeMble KPEAUTHBIMH OpraHu3anusamMi. OIHaKO MTOJTHOTO TOXKAECTBA HE CIIyYHIIOCh, TaK ONepaTop
IJIATeXKHONW MHPPACTPYKTYPhI, UCIIONHSS JCHEKHBIC 0053aTe/IbCTBA KIMEHTA Mepe]l TPEThbUMH JIUI[AMH, TI0-
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MIPEXHEMY OCYLIECTBISIECT NEPEBO] NPEIOCTABICHHBIX ACHEXXHBIX CPEACTB, YepPe3 CBOUM KOPPECIIOHIACHTCKHUE
cyera, 0e3 OTKPBITHA KIUEHTY CIIeHaIbHOTO OAaHKOBCKOTO CYETa.

H3meHeHne B MPaBOBOM PEKHME HCIIOIB30BAHUS JICKTPOHHBIX JICHEKHBIX CPEIICTB MPEBPATHUIIO Ole-
paropa MJaTeXHbIX YCIYyT, 00CITy>KUBAIOIIETO IUIATEKU KIMEHTA 3a MPEIOCTaBICHHBIC YCIYTH, B KIMPHHTa
IUTaTE)KHON CHUCTEMBI, 00ECIIeYMBAIOLIETO NPUEM U MCIOJIHEHHE PACHOPSDKCHMH KIHEHTa MO OCYLIEeCTBIIE-
HUIO TIEPEBO/Ia M 3a4€Ta ero JICHEKHBIX CPEACTB U 005A3aTENbCTB B PAMKaX BCEH IIIATEKHONW CHCTEMBI.

Hecmotps Ha TO, 4TO B HayKe TPa)KAAHCKOTO MpaBa JI0 CHX MOP HET eJMHO0OPa3HOTo MOHSATHS NPaBo-
BOM CYIIHOCTH 3JIEKTPOHHBIX AEHET, B HACTOALIEE BPEMs OHH AOCTATOYHO IIMPOKO HCIOIB3YIOTCS VI OCY-
LIecTBIeHUs pacueroB B cetu MutepHer. bonee Toro, mpexncraBieHHOE B 3aKOHE OIpeAEiIeHUE 00 3JeK-
TPOHHBIX JICHEXKHBIX CPEJICTBAX, HE COBCEM TOYHO ONPENENMIO WX MPABOBYIO CYIIHOCTH, OTOXIECTBIISS 110
CTaTyCy B KauecTBE JCHET, IPEJCTaBICHHbIE IOCTABIINKY IUIATEKHON CHCTEMBI [T UCTIONMHEHHS JCHEXKHBIX
00513aTeNIbCTB KJIMEHTA Nepel TPEThUMHU JIUIIaMHU 0€3 OTKPBITHSA 0aHKOBCKOI'O CUETa U, [0 HalleMy MHEHHIO,
eme 0oJbIe YCIOKHUIO 3TO MOHATHE U OTPAaHUYMIIO €r0 MPUMEHEHUE Ha MpakTHKe. B yacTHOCTH, B COOT-
BeTCTBHE C 4. | cT. 8 3aKOHA MOCTABIIMKOM IIATEKHBIX YCIYT MOXKET ObITh TOJIBKO KpeAUTHAs (HMHAHCOBAsS
OpraHu3anysi, KoTopas Mpekae 4YeM HauaTh OCYIIECTBISATH OIEpPally 110 IEPEBOAY SJICKTPOHHBIX ICHEXKHBIX
CPEICTB, B 00s3aTeIbHOM MOpsSAAKE 00s3aHa B MICbMEHHOM BUAe WH(pOopMUpoBaTh 00 3ToM HarmonanbHbII
0ank TamkukHcTaHa. DTHM CaMBIM YCTaHOBJICHO TpaBHIIO, 3aKkperyieHHoe B 4. 10 cT. 9 3akoHa, coriacHo
KOTOPOMY IOpUAMYECKHE JIULA U HHANBHAYAIbHbIE IPEAPUHUMATENN HE MOTYT OBITh MIOCTABIIMKAMH JJICK-
TPOHHBIX JICHEKHBIX cpeAcTB. [loMrUMO 3TOro, 3aKOHOM yCTaHaBIUBAaeTCsl TpeOOBaHUE, TIie MpelpuHIMa-
TEJISIM ¥ FOPUANIECKUM JIMIAaM, YTOOBI HCIIOIB30BaTh 3JEKTPOHHBIE IEHEKHBIE CPEICTBA HEOOXO0AUMO UACH-
TUPHUIUPOBATH ceOs, TO €CTh OTKPHITh OAHKOBCKUI CUET y MOCTAaBIIMKA IUIATEKHBIX YCIYyT WM IperocTa-
BUTh €My MH(OPMALHIO O CBOMX OAHKOBCKHX CUETaX, OTKPBITHIX B MHOI KpeAUTHON (PMHAHCOBOM OpraHu3a-
UM, Ha KOTOPBIH OyAET NepeBOJUTCS OCTATOK MJIM YaCTH OCTATKa AJICKTPOHHBIX JEHEXKHBIX cpelcTB. B 3a-
KOHE YCTaHOBJICHBI OTPAHUYEHUS B MOIYUYEHHH 3JCKTPOHHBIX ACHEKHBIX CPEACTB U AJsl HEMACHTU(DHULIHUPO-
BaHHBIX (PU3MUYECKUX JHIL, y KOTOPBIX OCTaTOK 3JIEKTPOHHBIX NCHEXHBIX CPEICTB HE JOJDKEH IIPEBBIIIATH
JBAJNATh PACYETHBIX MOKa3areseil, a 00mas cyMMa IepeBOIUMBIX 3JIEKTPOHHBIX ACHEXHBIX CPENCTB C HC-
I0JIb30BAaHUEM OJTHOTO 3JIEKTPOHHOT'O IIIATEXHOTO CPe/ICTBA HE JOJDKHA MpeBhiiaeT 50 pacyeTHbIX NMOKaza-
teneil. COOTBETCTBEHHO, HEMIEHTU(HUIIMPOBAHHOE (PU3HUYECKOE JTUIIO HE UMEET MPaBO KaK NePEBOAMUTH JICK-
TPOHHBIE JICHEKHBIC CPEJICTBA JPYroMy (PU3NYEeCKOMY JIUILY, TaK TOJy4aTh UX OT HETO.

Buisoowi

B pesynbTare mpoBeACHHOIO HCCIENOBAHUS HAM NpEACTaBisieTcs 0ojee BEpHBIM NMPU3HATH SJIEKTPOH-
HBIE ICHEKHBIE CPEJICTBA HU CTOJIBKO KaK OTACIBbHYIO KATETOPUIO ACHET, CKOJIBKO KaK HHCTPYMEHT, KaK Te€X-
HUYECKOE CPEICTBO MPOBEACHHS TUIATEXHBIX PACUETOB IEHEXHBIMH cpefcTBaMu. COOTBETCTBEHHO, TPYIHO
MIPEJICTABUTh OCYIIIECTBICHNUE TUIATEKHBIX PACYETOB MOCPEICTBOM 3JIEKTPOHHBIX JACHEKHBIX CPEJCTB, KOTO-
pbie OyIyT HOMHHHPOBAHBI SMUTEHTOM B HHOCTPAHHOH BaliOTe. B CBA3W ¢ 3THM, HaM TPECTaBISAETCS BOC-
TIPUHSATE DJICKTPOHHBIE JCHEKHBIE CPEACTBA KaK WHCTPYMEHT, BBIMTYIICHHBI AYMUTECHTOM JIJISI COBEPIICHIS
aTexxeit 6e3 uCroabp30BaHusl OaHKOBCKOTO CUETa, BEIPAXKEHHBIH B (hopMe 00s13aTeNbCTB MOCTABIIUKA TUIa-
TEXHBIX YCIyT O OIulaTe TpeOOBaHWM €ro KIWEHTa 10 HAPHIATEIbHON CTOMMOCTH, MOKYyNaTelbHAs CIIO-
COOHOCTH KOTOPOTO TIPOU3BOJIHA OT CTOMMOCTH HaIllMOHATLHON BAIIOTHI, B KOTOPOW OH HOMHHHUPOBAH.

Takum 00pa3oM, HacTosas padoTa BHICTYNAST OJHUM M3 TIEPBBIX HAyYHBIX UccienoBaHuil B Pecmy0-
ke Ta/PKUKUCTaH, KOTOPOE TMOCBAIICHO OOOCHOBAaHHWIO MPABOBOW MPHUPOJBI AJIEKTPOHHBIX JCHEKHBIX
CPEICTB B TPaKIaHCKOM IpaBe. BblpaOoTaHHBIE aBTOpAaMHU B paMKax HACTOSIIETO MCCIEAOBAaHUS BBIBOJBI
MIPEJICTABIIAIOT UHTEPEC I HAYKH TPaXIaHCKOTO MpaBa ¢ TOYKH 3PEHUS MOHWMAHHUS MPAaBOBOW MPUPOIBI
3JIEKTPOHHBIX AEHEXKHBIX CPEJICTB.

Teopernueckas 3Ha4YMMOCTh HACTOALIETO HCCIIEN0BAaHHS COCTOUT B TOM, YTO OCHOBHBIE €TI0 MOJIOKEHUS
MOTYT OBITH MCIIOJI30BAHBI B ITPOIIECCe JANbHENIIeH HayYHO! pa3pabO0TKU M H3yUEHHS BOIIPOCOB MTPABOBOTO
pEeryIMpOBaHUs PaciyeTOB C HCIOJIb30BAHNWEM 3JIEKTPOHHBIX JEHEXHBIX cpeAcTB B PecrnyOnuke Tamxuxu-
ctaH. Pe3ynbTarhl McCIe0BaHUS MOTYT CTaTh METOJOJIOTHUECKON OCHOBOM ISl BBIPAOOTKH PEKOMEHIalnH,
WCTIONIb3YEMBIX B MPAKTUYECKON JEATEIbHOCTH KPEIUTHBIX OpraHHM3alui MPH OKa3aHWU UMHU (UHAHCOBBIX
yCIIyT GU3NIECKUM U IOPUINICCKUM JTHIIAM.
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X.T. Hacupos, 3.1. cmounnosa

Toxikceran Pecny0/imKacbIHBIH 3aHHAMACHI 0O BIHIIIA
3JIEKTPOHABIK aKIIAJIAP KIHE 0JIaAPAbIH KYKbIKTBIK TAOMFATHI

DJeKTPOH/BIK aKIMIaHBIH KYKBIKTHIK TaOMFATBIHBIH Ma3MYHBI ©3iHIH KaJIBIITACKAaH Ke3iHeH Oactam Kasipri
yakpITKa [JeiiH a3aMaTThIK KYKbIK FBUIBIMBIHAAa Oipereid MoHiciMeH KaObuimaHOaiiapl. TaoxikcTaH
PecryOnnKkachIHBIH A3aMaTThIK KOJCGKCIHJAE JIe IJNEKTPOHIBIK aKladaid KapaKaTThIH KYKBIKTHIK CHIAThI
aliKpIHAIMaraH, OyJl YWITTBIK TeJieM jKyheci meHOepiHAe 3JeKTPOHABIK aKIIanail KapaKaTThl SMUCCHSIAY
MPOIIECiHIE TYBIHAANUTHIH SJIEKTPOHIBIK TOJEM KBI3SMETTEPIH JKETKI3yIIiJiep MEH OJapAblH KIHEHTTepi
apachlHIa KaJbIITacaThlH ©3apa KaThIHACTApJa KeNTereH jaayiapibl TyblHAATaasl. Makana ToxikcraH
PecnyOnuKachIHAAFbl AJIEKTPOH/BIK AKIIAHBIH KYKBIKTHIK TAOWFATBIH JKOHE OJAapAbl KYKBIKTBIK PETTEYi
3epTTeyre apHayiFaH. ATan aiWTkaHga ToxikcraH PecryOnukachiHBIH «TeneM KbI3METTEpi KoHE TejeM
JKyiteci Typaibl» 3aHbIHIa KOPCETUIreH KYOBUIBICTBIH KYKBIKTHIK TAaOWFaThl Typajibl KOPBITBIHIBI jKacayra
MYMKIH/IK OEpeTiH «IJIEeKTPOH/BIK aKIla KapaXkaThl» YFBIMBIHA Taiay JKyprizinreH. OcChl 3epTTey aschlHIa
JKAINbl FHUIBIMU JKOHE apHAMbI-KYKBIKTBIK oficTep (PeCMU-KYKBIKTBIK JXOHE CajbICThIPMAJIbl-KYKBIKTBIK)
KOJIIaHbUIIbI. AKIla Kapa)kaTTapblHbIH 0acKa TypJepiHeH ailblpMalIbUIBIKTAP/Ibl aHBIKTAY ITPU3Machl APKbLIbI
9NIEKTPOH/IBIK aKIla YFBIMBIH TaJljiay HETi3iH/e aBTOpiap dJIEKTPOHBIK aKIIaHbI aKlla CaHAThl PETiH/E eMec,
aKmagai TeJeMaepMeH KOIMa-KOJ aKIIackl3 €cell aibIPhICy Kypallbl peTiH/e KapacThIPyIbl YChIHAIBL.

Kinm ce30ep: 3MeKTpOHIBIK aKIIaiap, JICKTPOHIBIK aKlla KapakaThl, TOJEM Xylieci, OaHKTIK IIOT, KOJMa-
KOJI aKIIIAChI3 €CeN albIPBICY, TOJIEM KBI3METTEPIH KETKI3YIIIi.
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Kh.T. Nasirov, Z.1. Ismoilova

Electronic money and its legal nature
under the legislation of the Republic of Tajikistan

The article is devoted to the study of the legal nature of electronic money and its legal regulation in the Re-
public of Tajikistan, as well as the peculiarities of legal relations that develop between providers of electronic
payment services and their clients that arise in the process of issuing electronic money within the national
payment system. The Civil Code of the Republic of Tajikistan does not define the legal nature of electronic
funds, which causes a lot of controversy and discussion in jurisprudence. The authors of this study made an
attempt to study the legal nature of electronic money, and also offered their knowledge regarding the essence
of this money. Within the framework of this study, general scientific and special legal methods (formal legal
and comparative legal) research was used. The authors analyzed the concept of “electronic money”, presented
in the Law of the Republic of Tajikistan “On Payment Services and Payment System”, which allows us to
draw a conclusion about the legal nature of this phenomenon. Based on the analysis of the concept of elec-
tronic money through the prism of identifying differences from other types of money, in the article the au-
thors propose to consider electronic money not as a category of money, but as a tool for conducting non-cash
payment transactions in money.

Keywords: electronic money, electronic money, payment system, bank account, non-cash payments, payment
service provider.
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CMmapT KeJiciM-IIapTThl KYKBIKTBIK PeTTey TYKbIPIMIAMAIAPBIH TAJAAY

3epTTeyJiH MaKcaTbhl MHHOBALMAJIBIK TEXHONOTHA — OJOKYEHH TEXHOJOTMSCHIH KOJJIaHy apKbUIBI OHBIH
Herisri 0ip Kypammac Oeimieri 00BN TaOBLIATHIH, KOFAMIBIK KAaTBIHACTAPIBI KaJBIITACTHIPYIIBI TapamnTap
apacelHIarbl 0OacTel OalTaHBICTBI HETI3NEHTIH CMapT KediciM-mapTrapiasl 3epaeney. CmapT Kemicim-
MIApTTAapblH KaJbINTACTHIPY MEH OTaHIBIK JKOHE XaJBIKapalblK KaTBIHACTAPIAFbl KYKBIKTBIK PETTEIy
epeKIIeNiKTepiH Tangayra OarplTTasFaH. CMapT KeNCIM-IIApPTTapblH KaIBIITACTHIPY MAakCaThIHAA OHBIH
KBl TYCIHIN MeEH ©3IHIIK epeKIIeNiKTepi, CMapT KeliCiM-IIapTTapblH KaJbIITacThHIpyJa OJIOKYEeHH
TEXHOJIOTHMSCBIHBIH dneyeTi 3eprreiareH. CMapT KelliciM-IIapTTapblH KaJlbINTACTHIPY/A TEXHOJOTHSUIBIK
JKYHEeHIH OachIMIBIKTapbl MEH ocal TycTapsl ambiiFad. LleTtennik Toxipubenep 3epTTemin, cMapT KeiciM-
HIaPTTapblH  KAJBIITACTBIPY TEXHOJOTHSACHL TETIKTEPiH KOJNJAHBICKa eHrizy ymiH Ka3sakcTaHHBIH
3aHMacCBIHJAFbl, OHBIH IIIIHAE a3aMaTTBIK KYKBIK cajachl 3aHHaMachl Herizaepi 3epTreireH. biokdeiln
TEXHOJIOTHSICBIH JKY3€Te achIpy/a MaHBI3bl OPBIH AJATBIH CMApT KeTiCiM-LIapTTap/blH OHTAMIbI JKaKTaphl
MEH ©3iHAIK KeMIIUTIKTepl TAaJKbUIAHBIL, OJNApABIH ajAblH aJlyFa MYMKIHIIK OepeTiH >Karmasrrap
TyciHmipiteni. 3eprrey HoTipkeciHge KasakcTaHIsIK 3aHHamara OyJl  aKIapaTTHIK-KOMMYHHKAJBIK
TEXHOJIOTHSIHBI €HTi3yTe KYKBIKTHIK HeTi3[iep aHbIKTaIFaH. BIIoKYeliH TeXHOIOTHACHIH KapKBIH/IBI TaMBITaThIH
CMapT KeJliciM-IIapTTap Typasibl TY)KBIPIMAAp KOFaMBIK KaTbIHACTap/arbl MAPTTHIK KAaTbIHACTAP/IbI JKETIK
IIBIHAANTBIH KYpall PETiHJE KapacThIPhIIN, OChl OaFBITTAaFbl KYKBIKTHIK 3€PTTEyJEpre JKOJ allaThlH FhUIBIMU
3epTTey peTiHae MaHbI3Abl. CMapT KeliciM-IIapTTapblH KAJbIITACTHIPYJa KaOBUIIAHBII XKATKAH IapanapIblH
THIMIUTTIH apTTHIPBIN, KOFaMIbIK KaThIHACTapIbl camajbl JKOFapbl 3aHIbl JCHreH/le KaJbIITACTBIPYFa
MYMKIiHIIK O€peTiH 3JeKTPOHIBIK IMIAPTTHIK KATHIHACTAPIBIH JaMyblHA CEITITiH THTI3iM, HOTIDKECIHIE
QJICYMETTIK-PKOHOMHKAJIBIK JAaMyFa HeTi3zep JKacalaybl 3epTTEYHiH TKIpHOeTiK MaHBI3Bl OoIMaK. 3eprrey
HOTIDKEJIEPl CMapT KeNiCiM-IIapTTapblH KaJbINTAaCThIPYyAa, MEMIICKETTIK, KBa3MMEMIIEKETTIK CaThII alyiap,
MEMIIEKETTIK KbI3METTep KOPCETY, COHBIMEH 03T¢ Jie KONTEereH cananapia KOJAaHbUTYbl MyMKiH.

Kinm ce30ep: cmapT kenicimM-miaprrap, OJOKYCHH, BepuHUKalUsA, CAaHIBIK TPaHCHOPMAIHs, CAaHIBIK IIapT,
TOKEH, HOJIa, MAWHUHT, BAJIMIALHS, XOII-KOI, QHUATTHIK BAIIOTA.

Kipicne

Hudpasik TexHoMOTHsUTap OI37iH ©MipiMi3re JKbUIIAM KapKbIHMEH eHyzae. VIHTepHET, >KacaHIbI
HUHTEJUIEKT, poOOTTap, QJICYMETTIK Xkemiiep, Amazon, OYJITThl TEXHOJOTHATIAp, KUOEPKAYINcCi3aiK koHe T.0.
Amnaiina, )kaHa YFeIMJIap MEH KYOBUIBICTap Jamblll, YHpEHIIiKTi Oona Oactanbl. MeHiH oifbpIMINa, KONTereH
agammap cryptocurrency, bitcoins Typaiiel ecTireH, Oipak OackiM OeJliri OHBIH HE €KEHIH KETKITIKTI
oinmetini. bipak, KapamalibiM agamMaapAblH KOIIIUIIr TiNTI eCTIMEreH jKOHE TEXHOJOTUSHBI KaKChl O1JICTIH
azamapIelH a3 faHa OedjiriHe Oenrimi kenTereH yrbiMmap Oap. Ocbl yFeIMAApAbIH KeHOIpiH aTalbIk:
OJIOKYeWH, TOKEH, CMapT KeNiciM-IIapT, HOJIa, MaWHUHT, Bepu(UKaIWs, BaTUAANNS, XDII-KOJA, (UATTHIK
BaJIFOTAChI JKoHE T.0. OKIHIlIIKe Opaii, 3aHrepJIePAiH KOIIIIir Oyiap/sl OUTMEHTIH agaMIap/IbiH KaTapblHa
xatajibl. JKausl, Xanslk Oysiapabl OiaMece Jie 3aHrepIiH OyJ1 JKaFaiiia Kajbic KalnyblHa OonMaiinbl, acipece,
uuBwHCT 3aHrepiep. COHFBI Ke3Zepl TEeXHWKa MaMaHIapbl NaiblHAaraH MUPPIAHABIPY TYypallbl 3aH
xoOamapsl maiima Ooma Oactamel. «CoHBIMEH KaTap, A3aMaTTHIK KOAEKCKE >KaHa HOpMallap EHTi3yre
TaJMBIHBICTAp JKacanyna. byn KasipaiH e3iHjae KayinTi, eWTKeHI TEeXHHKAa >aHAJIBIKTaphl A3aMaTThIK
KOJEKCTIH apXUTEKTYpachlH OY3bINl, a3aMaTThIK KYKBIKTHIH HETI3ri YFBIMJIApblHA KaWIIBUIBIKTAD OKeNIyi
MYMKiH», — JeN IMBHINCTHKA CallaChIHBIH Oipereit mMamanbl Matinan Kynryapyiasr CyneliMeHOB o3
MakanaceiHaa oi oeicti [1].

BrokyeiiH TEXHONOTHSICHIH 3epTTey OaphIChIHAA CMapT KeliciM-IIapTTap AETeH jkaHa TYCIHIK Kasipri
TaHa KOFaMJIBIK KaThIHACTAP/ABI peTTeyAe KeH OpPBIH ajblll Keje KaTKaHbIH eMip/eH Kepin oThIpMbI3. Con
cebenTi OYJI cajaHBl TOJBIKKAHIBI 3€PTTEY OHBI OOJaIIaKTa TYTHIHYIIBI TapanTapra KeHUTAIK oKeIeTIHIIT1,
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OTaHJBIK >KOHE XaJbIKapalblK 3aHHAMAJarbl KOpiHICI MEH KOJIIaHy ToKipuOeciH Tanmay Ochl MaKajaHbI
3eprreyre 0acTsl HerizaepAiH Oipi OONBIN OTHIP. 3epPTTEyre albIll OTHIPFAH TAKBIPBIITHIH ©3CKTUIITT Ka3ipri
KapblITan AaMblll 0apa jkaTKaH HUQPIBIK KaThIHACTAPIBIH MEMIJICKETICH KOJAAHBUIBII OTBIPFaH SpTYpdi
pedopManapplHa CeNTiri THETIHAEW OpBIH ajblll, KAPKBIHILI JAMBIN OTHIPFAaH, KEJICMIEKTe KOFaMIBIK
KaThIHACTAPIbl YINTACTHIPYIIEI 0ACTBI KYpalmapAblH Oipeyi OOJBIT TaOBLIATBIH CMapT KeliciM-TmapTTapra
apranmaasel. OChl opaiiza KOFaMIBIK KaThIHACTAP Bl KAJIBITACTRIPYIIEI KYPaIapaslH O6ipi — cMapT Kemicim-
mapTTapasl  TepeH  TYCIHy  MakcaTblHOa 3aMaHayW  aK[NapaTThIK-KOMMYHUKAIMSUIBIK — OJOK4elH
TEXHOJIOTHUSCHIHBIH QJIEyeTi MEH OHBIH OChl KaThIHACTapIbl KAIBINITACTHIPYJA aNaThIH OPHBI, MaHBI3BIH
3epTTey aca OpBIHABI 9pi TYPHIC 3aMaH Tala0bIHA cail KajaM el oiinaiiMb3. Makanama Kasipri yakeITTa aca
KONl KOJIJaHbICTAa OpBIH ajblll OTHIPFaH 3JCKTPOHABIK PETTEYMEH OalIaHBICTBl KOFAMHBIH Ke3 KelreH
caJlachlHa KATBHICTHI MAPTTHIK KATBIHACTAPBIH XKaHA HBICAHBI CMAPT KENiCIM-IIAPTTAPABI 3€PTTEI, SIEMJIIK
TOXipuOeae KEeHIHSH KOJIAHBUIBII OTHIpFaH TEXHOJIOTHSIIAPABIH Oipereiti OJoKYeHHIeri cMapT KeliciM-
LIapTTapbl KYKBIKTHIK PETTEYAET1 KeJTe TYCTAPbIH aHBIKTAIl, COJI MAcelleH] memryre 0arpITTanaasl. OcbiFan
opail IIeTeNniK ToKipuOenep KapacTBIPBUIBIN, Ka3aKCTaHIBIK 3aHHAMara Ja Taljay )acallFaH. 3epTrey
MakcaThl OJOKYEHHIIET1 CMapT KelliciM-IapTTap CajlachIHBIH JaMybl MEH OHBIH OHTAMIIBI KOHE JKaFbIMCBI3
JKaKTapbelH TEPeH 3epTTey OobIn TaObuiannl. KoWblIFaH MakcaTKa JKeTy VIINIH Kellecl Mocelleiep/Ii amibll,
HaKTBUIAY KOHE TYCIHIIpY OOHBIHIIA 3epTTEy MiHAETTEPi ajaFa KOWBLIBII OTHIP:

— OJ0KYeHHAeT1 cMapT KeiciM-IIapTTap TEXHOIOTUSICBIHBIH MOHIH TYCIHAIPY;

— OJOKYEHHAETI CMapT KEeNiCIM-IIIApTTap CaJachIHBIH KaJbIITaCcy TAPUXbIH 3ePTTEY;

— OJ0oKYeHHAeT1 cMapT KeNiciM-IIapTTapblH KYKBIKTHIK PETTEyIeTi MBIKTHI )KOHE Ocall TYCTaphIH aTay,
TBIH TaKbIPBIN OOJTYbIHA OAMIaHBICTHI HETI3Ti 3epTTeyIIep a3, Coaapbl KEHIHEH TaJIKbLIay;

— OJIOKUEHHIETI CMapT KeNiCIM-IIapTTap TEXHOJOTUIACHIHBIH KOJIAHBUTY asChIHA IOy JKacail OTBIPHIIL,
OJIapJBIH KeHOipeyepid TyCIHaIpY;

— OJ0KYerHAer1 cMapT KeliciM-IIapTTap TEXHOJOTHACHIHBIH KOJIAHBUTY CaslalapblHa KaTbICThI, OipeH-
capaH KOFaMJbIK-TTyOJIMCTUKANBIK CHIATTAFBl J>KapHsUIaHBIMIAp OonMaca, FBUIBIMH 3€pTTEYJep MKOKTHIH
kacel. Con ceOenrti Oy MoceneHi emiMi3Ze THIH TaKbIPhIITAp KaTapblHa KaTKbpl3yFa Oomansl. HerizineH
LIETENIIK 3epTTEYIIiIepIiH HOTIKENepi MeH HMICTeNAIK TOKiprOenep i KapacTepy;

— TaKBIPBIIIKA KATBICTHI OICOMETTEP JKETKITIKCI3, MEMJICKETTIK TIUIJE >KOKTBIH KAChl, OPBIC TLUIiHJE
FRUTBIMH Makajayiap a3, aFbUINIBIH TiUTIHAE OapmibuTbK. backiM OetiriHae onap KOFaMIBIK-aKlapaT peTiHIIe
Ka3bUIFaH. BioK4elHmeri cMapT KeiciM-IIapTTap TEXHOJIOTHICHIHA KATBICTBI TaKbIPBIOBIHIA KYPTi3iiareH
FBUIBIMU 3€PTTEYJIEp a3.

Kon osicemrizeen nomuoicenep. CMapT KeNiciM-TAPTTH KYKBIKTBIK PETTEY TY)KBIPbIMIaMaapblH Talnay
oseyeTi KapacThIpbUIFaH. TeXHONIOTHSUIBIK KYHEHIH 0achIMIIBIKTApbl MEH ocall TycTaphl amburrad. [llerenik
TOXKIpUOEIIEp 3ePTTENIl, TEXHOJIOTHSIHBI KOJIaHBICKA SHIi3y yIniH Ka3akcTaHHBIH 3aHMACHIHJIAFbl epexKerep
3epTTEINTEeH.

9oicmep MeH Mamepuanioap

3epTTeyAiH oMiCHAMANIBIK KOHE Marepuaiablk Herizi peringe Huk Cabo, M.K. CyneiimMeHos,
®. KaparycoB, A. Bbonmape, E.Ilak, M. Heruppan, A.Enro0aeBa, A.bepmuzeBa, K.A. ATeHoBa,
C.C. AxmeroBa, H.b. YrterenoB, M. Kopuunoa, O.KapaueB, A.I'puHxayc CHSAKTBl OTaHABIK KOHE
HISTEJIIK FaIBIMAAPAbIH, I3[CHYIIIEP MEH TOKIpUOe MaMaHIapbIHBIH, OJOKUEHHJAErl CMapT KemiciM-
LIapTTap TEXHOJIOTUSCHIHA KATBICTBI MACEJIECiHE apHAIFaH aKIapaTTapblHAH aJIbIH/IBL.

3epTTey omicTepi peTiHIE 3epTTeylne FBUIBIMH 3epTTeyAiH (QYyHIaMEHTANIbl XOHE KOJIaHOAIbI,
KYKBIKTBIK CAJIBICTBIPY, KYKBIKTBIK CTATUCTHKAJBIK, JKYHENK, IJOTHKAIBIK, (QYHKIHOHAIBIK dJicTep
TaJlanTapbl MEH KaFUJaJlapbIHBIH KUBIHTHIFBIHA KATHICTHI TaJ/Iay, TOIITAY, KAIIbLIAY, )KYHENey, CABICTRIPY,
WHAYKIUA KOHE JIeAYKIHS 9iCTepi KOIAAHBUIIBL.

Homuowcenep sicone mangvinaynap

3epTTeyIiH FHUIBIMHU JKaHAJBIFBI MEH TEOPHSUIBIK MaHBI3ABUIBIFBl KapacTBHIPBUIFaH Mocese OOWBbIHIIA
MaTepHajiap MEH JoMeKTep/i HUHAKTAIL, KYHesen, chl0ainac >KeMKOPIBIK KbIJIMBICTAPBIHBIH ajlIbIH anyaa
KOJITAHBUIBIN OTBIPFaH OJIOKYEHH TEXHOJOTHSICHIH aH-)KAaKThl TANAIl, OTAHJBIK XKOHE INETENIIK TOKIpHOe
JKETICTIKTEpl TajanTapblHa COWKECTITiH THIHFBUIBIKTHI KapacTHIPBUTYBIHA OaWIaHBICTHI 3EPTTEYIIEP KYPrizy
OOJIBII OTBIP.

3epTTeyAiH ToXipHOENmik MaHBI3IBUIBIFBI OYJT 3epTTEYAIH MaTepualJapblH 3aHrep OKBITYIIbLIAp,
CTYyICHTTEpP MEH I3IeHyMIiaep, Tikemed ToxkipuOeMeH alHalIbICaThIH 3aH aschl MaMaHAaphl o3
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ToXipuOenepinae KoigaHa anarbiHAbIFbIHAA. COHBIMEH Karap, 3€pTTey MASHEeKTepli MEH HOTHXKenepi,
YCBIHBICTAPHI 3aHIIBIFAPMAIIBUTBIKTHI KETUIIIPY TOKIpHOECiHE JIe OH YIIECiH Kocaphl CO3Ci3.

CwMmapr kemiciM-mmaprrap — Oyl OJOKYEeHH KoAblHa OipiKTipiireH Oenriii Oip opeKeTTep alrOpUTMI.
Omnpa xa3putFad OeNriIeHreH yaraanacThIKTap CaKTaJlFaH JKardaiaa peTTUTIKTI aBTOMATThl TYpAe iCKe KOCy
oppiHmanmanasl  [2].  Melcanbl, KapamaibIM = ONepamusiHBl  ajaiblK, MaimanaHymbuiap — apachbiHAa
KPUOTOBAJIOTAHBI CATHIN ally-caTy Impoueci. byl TpaH3akmus aHOHUMIUIIK TamanTapbl OOMBIHIIA Ky3ere
achIpbUIA/bl JKOHE OHBIH OPBIHAANYBIH OaKbUIayIbl )KY3€re achIpaThlH ACTAANIBIK YHBIMIAp peTTeMeni.
MyHnzaait Mozenh eKi KOJIIaHyIIbl apachkIHIa OTEPAllUSHBI KYPTi3yIiH erKeH-TemKeT alropuTMi Ka3bUTFaH
CMapT KeliciM-IIapTTapAblH apKacklHAa MYMKIH 00aapl. byl exi TapanTslH anasKThIK MYMKIHJITIH KOKKa
LIBIFApyFa jkoHe Oenrini Oip AoHEeKTi opeKeTTep aJropuTMiHAE TPaH3aKIHA )KacayFa MYMKIHIIK Oepei.

CMapr KeniciM-mapTTapas! 3epTTey OapbIchiHIa alIbIMEH KeJlec JKaraiiapra Ha3ap aydapbuly Kaxer,
aTall alTcak: cMapT KeliciM-IIapTTapAblH MaKCcaThiH, Oap bl Kaslai naiaa O0IFaHbIFbIH, SIFHU KAJIBIITACY
TApUXBbIH JKOHE Kajail >YMBIC ICTEHTIHIIrIH, TYPJIEPiH, ONapAbl KOFaMJBIK KAaThIHACTAPIBIH KaHman
cajaJlapblH/a XKoHE KaJail KOJJaHbUIATBIHIBIFBIH TYCIHY1Mi3 Kepek.

AnIBIMEH CMapT KeNiciM-TIapTTapiblH MaKCaThIH aHBIKTaygdaH Oacram kepenik. CMapT KemiciM-
mapTTap opTajblKTaHAbIpbUIMaraH sxo6anapasiH (DeFi, d Apps xoHe T.0.) )KyMBIC icT€yiH KaMTaMachl3 eTy
YIIIiH KaQXKETTi 3JIEMEHT OOJIbIN TaObLIabl, OUTKEeHI OYJI OAKbUIAYIIIBI OpraHIapIbIH KOJIJAYbIHCHI3 XKYHeep.
Byn xepaeri DeFi, d Apps nerenimis opraisikTangslpeuiMarad KockiMia (decentralized application, DApp,
Dapp) — kaxerTi HyCKayJBIKTapAbl YIIECTIpUITEH OpBIHAAY MeEXaHW3MiMeH Oipre  OJIOKJelH
TEXHOJIOTUSACHIHA HETI3JIENIreH KOMIbIOTepaik Kockimmia [3]. Ockl kaFmaiijla cMapT KeJiciM-IapTrap
IapTTaFbl KEeTICIMIEPIiH IYPHIC ATOPUTMIIK PETTUIIKTEe CAKTATybIH KAMTAMAChl3 €Ty YIIiH KOJIJaHbLIAIbL.
ANTOpUTMHIH 631 OJIOKUEHHHIH IITiHe Ka3blUIFaH, COHABIKTAH MoMiITelep MeH 0acKa ga OypMaayIbUTBIKKa
KapCHI epexenepi o3repMeiii xkoHe 0apJIbIK KaTHICYIIBUIAP YIITiH MIHIAETT OOBIT TaOBLTAIEL.

CwMmapr kemiciM-mapt (akpuiabl mapt) (Smart contract) — KaTbICYIIBUIAPABIH KETiCIMiHIH MIapTTaphl
OpBIHIANIATBIH KOMITBIOTEPIIIK XaTTamMa. CMapT KemiciM-ImapT — OyJI OarmapiiamMaliaHFaH KeliciM-TmapT,
OHBIH IIAPTTaphl OaFIapiIamMaiblK KOJITa XKa3bUIFaH XKoHE OJOKYEHH apKbUTbl aBTOMATTHI TYP/E OPBIHAATAIbI.
Byn skarmaiima «erep, OHAa» CHUSKThI KapamaibiM epexesiep KOJJAaHBUIAIbI: «erepy» Oenriai Oip mapt
OpBIHAANCa, «OHJa» Oenrini Oip opekeT jkacanaasl. MbIcal peTiH/e JKallFa alblHFaH aBTOMOOMIIBAIH MOTOPHI
JKajmay akbpICBIH VaKTBUIBI TOJIETCH JKaFfaiijga FaHa KYMBIC ICTEHTIH CMapT KemiCiM-IIapTThI
(OarmapiiaMalbIK KOJATHI) KEATipyre 00JIajbl.

CMapr KemiciM-IIapTKa 3JCKTPOHABIK KONTaHOajdap apKbUIbl KOJ KOWBUIAABl KOHE OJOKYEHH
mw1atpopMacelHAa OpHanacTelppuiafsl. OpblHAAY TapanTapAblH  KATBICYBIHCHI3 aBTOMATTBl  TYpJe
xKyprizineni. KykbIKTBIK TYpFBIIaH anFaHia, CMapT KeliciM-TIapT MAMIiJICHIH Ma3MYHBIH e3repicci3 Typne
MaTepHaJAbIK TaChIMAIIIAFBINITA KAHFBIPTYFa MYMKIHIIK OCpETiH SJIEKTPOHIIBIK HE ©3re Je TEXHUKAIBIK
KYpaJlAapAblH KOMETIMeH KacallFaH MoMiJIeHIH jka30arlia HeICaHbI PETiH/E JKIKTeTyl MyMKiH [1].

Cwmapr kemiciM-TmapTTap/IsH naiiaa 00y TapuxbIHA KBICKAIA IOy Xacap 00Jcak, Keleci JepeKTepre
cydienemis. «CMapT KemiciM-IIapT» TYKbIpeIMIamackl MeH TepmuHiH Huk Cabo ecimai xo0anaylIbIHbIH
1994 xbiiel oHBIH «Smart ContractS» TyXbIpbIMIaMaNbIK MaKalachl JKapblK Kepnai. OHBIH MakcaThl
JeNAailapAbl KaThICYBIHChI3 KOMIIBIOTEPIIIK JKE€JIi apKbUIbl KOMMEPLUMSUIBIK OIEPALMSHBI JKY3€re achIpy
OouraH efi.

Kpunrorpagust canmacelHmarbl amepukaHAblKk faibiM  Hwuk Cabo cmapT KejdiciM-InapTTapAbIH
YKCaCThIFbIH KOJAAaHYIbl YChIHIABI. OHBIH HMICSICHIHBIH HoTHXeci — oirini BTC moHeTachlHBIH i3amiapbl
Oomein caHanaThiH bit Gold caHABIK BafOTACHIHBIH alTOpUTMI OpBIH anraH OonateiH. BTC merenimiz —
Bitcoin (bitcoin, BTC, arbuti. bit — «OuT», akmapaT OipIiri )koHe coin — «MOHETa») — JJIEMJICT aJIFaIIKbI
KOHE €H TaHbIMall KpunToBairoTa. «bocekenec OaHKTEp KUBIHTBHIK HAPBIKTHIK KYHbI OaHKHOTTBIH KYHBI
6oxpm TabputaTeiH POW OutTepineH TypaTeiH OUQPIBIK OaHKHOTTapABl MIBIFApaibl», — JEN TYCIHAIPIi
Ca6o. Bit Gold 1udpbik goyip/e ajiThlH CTaHIAPT CUSKThI €PKiH OAHKWHITIH HETi31 peTiHle jKacajraH.
Bitcoin Gold—rbix ka3ipri 6aracel — BTG ymin 2 21,96 $ kypaiiael. AliHansivaarsl BTG kenemi 17 513
923,589 kypaiinel. by Bitcoin Gold-TeIH anmbsl HApBIKTHIK KanuTamu3anusicel 3 383,537,215,95 kypaiiaset
nerenai Oingipeni. Bitcoin Gold caynma-carTeik kememi coHFbl 24 carar iminge 168 280 735,41 pmommapra
ecTi, 0y11 337,19% -ra ecri, — nen kepceteni 2021 KbUTFbI KepceTKil [4].

2009 >xpuThl OWTKOMHHBIH Taiina OONybIMEH KYHEeHI maiimajaHylipuiap apachlHIa OWUTKOWHHIH Oip-
OipiHe kiOepidyiHe HETi3 OOJIATHIH AIFHINIAPTTAPMEH KaMTaMachl3 €TUITCH aJIFAIlKhl XaTTaMajbIK Kypa
CMapT KeJiciM-Iapt OOJIbL.
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2012 >xbuThl OJIOKYEHH MaMyJIBIH KeJeci caThICHIHA OTIill CMapT KeJiciM-MapTTHIH OipHelle KoJaTaHOara
HET13/1eJTeH TPAH3aKI¥s HhICAaHBIHIAFbl 03¢ Typre aiHajabl. byHa TpaH3akiusHbl OipHEIIe KoJaTaH0a KO
apKbUIBI JKapHs KUITTEp HETi3iHAe MmapT KylliHe eHendi. Bbyn TeTik KonmaHymbuiap KapaKaTTapbIHBIH
KayinCi3OiriH JkoHe JKyHemeri OJKBUIBIKTApAaH, KOJICYFYIIBUIBIKTaH, COHNIAH-aK, >aOBbIK KIITTEpHiH
JKOFaTybIHAH CaKTaiapl. ByriHme cMmapT KemiciM-ImapTTap MapyambUIbIK KBI3METTIH TYpJIi camajapblHaa
KOJIIAHBLTY 4, aJlali/la OHBIH KYKBIKTHIK PETTEY TETIKTEP1 ©3€KTi TAKBIPHIITAPILIH OipiHEe aifHAIBIT OTHIP.

CMapT KemiciM-mapTrap/ibl KOJIJaHbUTY asChIH/IA TYBIHJANTBIH KAThIHACTAP/IbI KYKBIKTHIK KaMTaMachl3
€Ty Mocelleci YaKbIT TajmaObl 0oJica 11a, OCHI KaThIHACTAPABI PETTEY TETIKTEPiH KYPacThIpyAa MEMIICKETTED
JIOKTpUHATIAPBIH/A O1pi3aiTiK OalKaIMani b,

Tinten, EypoOnak ceiHIbI MeMIIeKeTapalbIK OipJIeCTIKTEpIiH ©3iH/e 1e, CMapT KeNliCiM-IIapT YFbIMBIH
allKBIHJANTBIH OpTaK KyXaT XOK. MemileKeTTepiH KYKBIKTHIK JKyHelnepi, ©3iHiH KalChl Oip KYKBIKTBIK
oTOachIFa KaTBICTBUIBIFBIHA KapaMacTaH, CMapT KeTiCiM-IIapTTapabl PeTTeyre o3iHmIK TOCUIAEepiH YChIHYaA
[5].

Omn xe3ne Oyl uzues ThiM (YTYypPUCTIK OOJBIN kKOHE JIAWBIKTHI KOJIaHy sl Tanmaabl. byn 2008 xeira
Ieliin co3pUTabl, OHma Bitcoin omemre e3iHiH OMoKkdeiHIMEH TaHBICTHIPEUIAL. Huk Cabo Ty KBIpBIMIaMachl
toneiFiMeH 2013 sxputel Ethereum 6moxdeliHiHAe *Ky3ere achIpbUIIBI, OHBIH HET131 3aMaHayH cMapT-KeliciM-
LIapT TEXHONOTHSCH 0ompl. O j)kaHa TapaTy Ti3UTIMIEpPiHCI3 KOChIMINANAP/BI 931pieyre ®oHe icke KOocyFa
MyMKiHAIK Oepai. OckiablH apkackinaa ETH cmapt kenmiciM-IIapT TEXHOJIOTHACH TOJBIK UHTETPALUSACHIMEH
OipinmIi OokuerHTe OipiKTIPiIAi.

CMapr KemiciM-IIApTTapAbIH OpEKeT €Ty MeXaHM3MiH TYCiHOCWiHIIe OHBI PETTey TeTIKTEpiH
TONBIKKAH/BI €HTi3y MYMKiH Ooimaiiael. CMapT KemiciM-mapT — OJIOKYelH OarmapiiaMaiblK KOIBIHBIH
0eJiri KoHe TiKeJel ke inmHme )KyMbIc icteini. Omap 6i3re TaHBIC KaFa3 MapTTapbIHEIH (YHKIIUIACHH TEK
uupiblK epicte opeiHAaiael. [llapTrap Kara3garbl KalaMMEH €MEC, MaTeMaTHKAJIBIK aJrOpUTMAEP MEH
OarmapiaMaiay TUTIEpiH KOJNJaHy apKbUIBI )Ka3bLIaIbl.

Karaz xemiciM-TmapTTarbligail mapTTap MIiHAETTI TYple OpBIHAATYBI KepeK. Tek OChl Karmalga FaHa
MOMUJE JKY3ere AachIpblIafbl KOHE KOHTPAreHTTep INapTThl HOTIDKEre KOJI OJKeTKi3edi. AJNTOpHTM
asKTaJFaHHaH KEWiH XKOHE OMepalusHbl AYpPhIC KYPri3TeHHEH KeHiH, cMapT KeJiciM-Imaprrap OJIoOK4YeiiH
OJIOKTapbIHBIH Ti30eriHe eHin, Ti3umiMHIH Oeniri Oomansl. CMapT KemiCiM-IIapTTBIH HETi3Ti Karuaachl —
KEeJTCINTeH TONHEeKTi opeKeTTep arOPUTMIH TOJBIK OPBIHAAY OOJBIT TaObLTA b

CMapT KemiciM-IIapTTapiblH KYKBIKTHIK TAOWFAThIH aHBIKTAY MOCEJIECI CaHJBIK  KapKbUIBIK
TEXHOJIOTUSIIAPbIH, MOHIH 3epieneMeil MyMKiH emec. OChbl MakcarTa jKaHa TEXHOJOTHSUIAPAbI KYKBIKTHIK
KOJIIaHBICKA W€ JXYWenep MeH JOKTPHHAIIBIK YFBIMIApra 3ep caldy KepeK. ByriHTi KYKBIKTHIK KyHenepi
HETi31H/e CMapT KeNiciM-TIapTTap YFBIMBIH KaMTeiMaiapl. On @pannus, ['epmanns, [lseiimapus, bensrus,
¥ pi0puTaHusi 3aHHAMAChIHAA KYKBIKTHIK JCQUHUILIMS PETIHAC KOpIHIC ajiMmaraH. AJaiia, KYKBIKTHIK
peTTeyae apHalibl HOPMaTUBTIK KaliHAPKe3AepAiH 00JIMayhl, CaHIbIK TEXHOJOTHSIIAP, OHBIH iMIiHJE CMapT-
KOHTPAKTLIEp cajachblHAarbl KapbIM-KaThIHACTAPJBIH Maiga OoJybl, ©3repyi, TOKTaybl MaceleaepiH
peTTeiTiH KYKBIKTBIK TETIKTIH JKOKTHIFBIH OimmipMeiini [6].

OPTYpIi KYKBIKTBIK JKYHelep/e cMapT KeliciM-mapTTap/bl PEeTTeYAiH aHalu3i HEri3ri €Ki OaFbITThI
alikeprHaabl. bipiHmn OareITKa coiikec, cMapT KeliciM-IapTTapJad TYBIHAaWTBIH KapbIM-KaThlHACTAp THICTI
MEMJICKETTEP/IIH IIAPTThIK KaThIHACTAPJbI PETTEHTIH HOpManapMeH pertenyl tuic. OraH coiikec, cMapt
KeIliCIM-IIapTTap/ibl pEeTTeyre apHalFaH apHaibl KYKBIKTBIK PETTEyAiH OoNMayblHa KapaMacTaH,
9KOHOMHUKAJIBIK aWHANBICTBE OJapAbl KOJNJAHYABIH TETIKTepi cakTanraH. Mocenen, OyHIai karmai
Oparnmsina 6ap, OHBIH 3aHHAMACKHI Smart contract YFeIMbIHA aHBIKTaMa OepMereH. «O3IITiHeH OphIHIaIaThIH
KOHTPAKTIEP», «aKbULbI KOHTPAKTLIEP» JKOHE T.C. TCPMHUHICP CHHOMHUHACPI 1€ KOJIIaHBIIMAN/IBL.
ConbiMeH KaTap, ®paHius 3aHHAMAchIHAA MOMUNENEp/i *Kacay MEH OpbIHAAayAa CMapT-KOHTPaKTilepii
KOJIZJaHyFa KATBICTHI KaHmai ma Oip IMeKTeyJiep OK. bymaH cMmapT KemiciM-IapTTapiblH KYKBIKTHIK
TaOWFaTBIH ally MEH OHBI peTTeyJ]le KYKBIKTHIK IOKTpHHara 0acTbl Hazap OepiieTiHmirin xepcereai. Ockl
MocelIe/e eKiHI OaFbITThl YCTaHYIIBI MEMJICKETTep KHMOep KeHICTIKTErl MapTThIK KaThIHACTAP/Ibl PETTEY/IC
apHaiibl 3aHHAMaHbl KaObuTgaraH. Anmaiifa, Oyl MeMIIEKETTeplle CMapT KelliCciM-IIapT YFBIMBIH apHaidbl
KOMITBIOTEPJTIK OarmapiamMa Ma, oJiJIe a3aMaTTHIK KYKBIKTBHIK IIApT 1a eKeHITiH alKpIHaaMarad. TuiciHie,
CMapT KeJiCIM-IIapTTapIbl aHbIKTaMaaphl 3aHIIBIFAPYIIBIHBIH OHBIH KYKBIKTHIK TaOUFATHIH aHBIKTAYIaFbl
KaTbIHACHIHA OailIaHBICTBI Op TYpii KepiHic anraH. TinTeH, OYHIai TEHACHIHS TYPJi MEMIIEKETTEPIiH
3aHHaMaJIapeIHIa FaHa emec, O0ip memuekeTTiH — AKII-TeiH Oacka mTarrapeiHma ma Oap, ojap Oip en
Oosicaa e3re enfiy 0acka KYKBIKTBIK Mojenbaepid Konaanaabl. AKI-Ta ¢penepanapiy mMapTTHK KYKBIKTBIH
OonMaybiHa OallIaHBICTBI, COHAAl-aK, OJNOKYEHH MEH CMapT KeliciM-IIapTTapAbl PeTTeHTiH OacThl
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epexenepnin OonMaysiHa OalIaHBICTHI, OYJIApABI PETTEYAl THICIHIIE MTATTApPAbIH 3aHHAMANAap JeHreHiMeH
perreiiai [7].

CMmapr KemiciM-IIapTTapAbl peTTeyre OarbITTajJFaH HOPMATHUBTIK KYKBIKTHIK aKTiIEpiH >koOanapblH
’Kacaylna ILITaTTap OHBIH YFBIMBIH TYPJl XKOJIMEH KaiblnTacTelpyaa. Keiibip mrarrap cmapT Kemicim-
mapTTapapl MOHBIHIAYAA OHBI KapamaibsIM mapT peTiHae KapacTelprad. WimmHolc mraTelHBIH Blockchain
Technology Act 3aHpiHa colikec, OJOKUYEHH apKbUIbI TeKcepyre OONaTBIH JJIEKTPOHABIK KYXKaT peTiHae
aHpIKTanFaH. byHpmaii Tocinai 3epTreymiiyiep CcMapT KemiciM-IIapTTap OJIOKYEHH apKbUIbl Ka3bUIbII
OPBIHAANIATHIH JOCTYPIIi MIApT €KEHiH aTaml OTHIp [8].

Keii6ip mrartap cMapT KemiciM-ImapTTapAsl MIapT peTiHAE TaHynaH 0ac TapThIl, OHBI KOMITBIOTEPIIIK
OarmapiaMa peTiHAe KapacTbipraH. Meicansl, JlyusuananelH CraTyTTap >KMHAFbIHBIH S5-0a0b1 44-7061
OeniMiHiH 44-cTaTyTblHa CoHKec, Ti30EKTEIreH peecTp HEri3iHmeri akTHBTEpAl cakTay >KOHE OJapMeH
TpaH3aKIIUTAPABI XKY3eTe ackpyFa MYMKIHIIK OepeTiH OaFraapiiaMa peTiHIe KapacTeIpbuTrad [9].

CaHJBIK TEXHOJOTUSIIAPABI PETTEyAe JKeTeKun emnnmepnid Oipi Wrtanus 3aHHaMachlHIA Ja OChUIAN
KapacThIPbUIFaH. ATaJIMBIII 3aHFa COHKeC, ONOKYEHH TEXHONOTHCH HETi31HAe JKacajfaH MoMijelnep, TipKey
JKOHE HOTapHAIIBl KyoNaHABIPYCHI3 3aHIbI KyIIiHe eHedi. byHmali epee apkpiiel WTamus OmoKdeiH
HETI3iHJe JKacalaThlH CMapT KeJiCiM-IIapTTapAbl 3aHJACTHIPYJa OPTAIBIKTAHABIPBUTFAH KYOJIAHIBIPYIIEI
JenainapApl BIFBICTRIpFaH. TapaTbuiral Tiz0ekTep peectpi Typansl Uanus 3aHbiHA colikec, CMapT KeJiciM-
mapTrap OJOKYEHH TEXHOJIOTHSCHI HETi3iHAE KY3ere achlpbUIaThiH, ajlIbIH aja OCNTiICHIreH MapTTapabl
aBTOMATTHI TYpJIE OpbIHIAyFa MYMKIHAIK OepeTiH Oarmapiama. by maprrap exi He ofaH Ken TapanTapMeH
aHbIKTaNMybl THic. CMapT KemiciM-IIapTThl KYKBIKTBIK PETTEYAEri MakcaT OJI OpTalblK TipKeyIli >XoHe
KyoJIaHABIPYIIBI ASNIa1Iapchi3 OHbI cepTudukanusiay [10].

Conpmaii-ak, bemapycs PecmyomukachiasiH 2017 Kbursl «CaHIOBIK dKOHOMHKAHBI JAMBITY TYPaTbD»
Hexpertiy 1-KochIMIIachIHBIH 9-0eJiiriHe colikec, cMapT KeJiciM-mapT YFeIMbl OepinreH. OraH colikec,
MoMminenepi, 6acka Aa KYKbIKTBIK MaHBI3Ibl OPEKETTEPAl aBTOMATThI TYPJE jKacay MeH JKy3ere achlpy YLIiH
OJIOKTOP Ti3LTIMIHAE TpaH3aKIMUTApABI OPBIHAAYFa apHAJIFaH OarmapiiaMainbik kox [11].

BenbrusiHbIH KYKBIKTBIK OPTachl CMapT KeNliCiM-IIapTTapsl jKeKe Japa MIapT peTiHle KapacThipyja.
M. Heruppan naifpiMaayblHIia, gapa cyObeKTiIepAiH apachblHia )KacallFaH, IapTThIH 06TIHOSHTIH KypaMaac
TeXHOJOorusACk. CMapT KeNiciM-IIapT )acaifaH HeTi3ri KeNliciMIi — IapTThI KY3€re achIpyIblH Kypajbl 1en
tyciaaipeni [12].

KongansicTarsl cMapT KeJiciM-IIapTTapAbIH KeJleci Heri3ri Typiiepi 6ap.

Bipinmrici opeinaany opraceiHa OaiinmanbicTel. OpblHAANY OpTackl OOMBIHIIA CMapT KeliciM-IIapTTap
OPTANIBIKTaH IBIPBIIFaH JKoHE OOIHIeH OOJIBIIT €Ki TYPTe XKIiKTeNe/Ii.

Exinmmi Typi aHOHMMAOUTIK nopekeci OoifbIHIIA. AHOHUMAUIIK Topexeci OOWBIHIIA cCMapT KeJiciM-
IapTTap Kymus, iiHapa aliblK KoHe TOJNBIFBIMEH allbIK el OoJiHeI].

Yuriami Typi Oactay TeririHe OaitnaHbICTHL. bacTaMambUIBIK TETIrT OOWBIHINIA CMapT KelliciM-IapTrap
HIEKTEYJI JKOHE aIIJIBIH aila OPHATBLIFAH 0OIajIbl.

TepriHmi TypiHe cMapT KeNiciM-IIapTTHl aBTOMATTaHIBIPY AJPEKECiHe coiikec Oenemis. byn caHabik
KeJiCciM-IIapTTBIH ©3AIriHEeH JKYMBIC iCTel aJaThIHIBIFBIH HEMece KOCHIMIIA Kara3 TachIMalAayIlbl KajKeT
OosaTeIHABIFBIH KepceTeni. OckiFaH opail aBTOMaTTaHABIPY AJPEKECiHe Calikec Keleci Typiepre Oenemis:

a) TOJIBIK aBTOMATTaH/IBIPBUIFaH — KaFa3 TaChIMAJIJIaFbII KaXKeT eMec;

9) ilriHapa aBTOMATTaHIBIPBUIFAH — CMapT KeJiCiM-IIaPTTHIH Kara3Jarbl KOIIipMeci KaxkKeT;

0) Heri3iHeH KolMa/ia aBTOMATTaHABIPbLUFaH.

Arnramkpima Bitcoin MoHeTachlH alHajIbIMFAa CHTCHHEH KEHiH OJIOKYeHH cMapT KeliciM-TmapT
TEXHOJOTHACHIH OipikTipydi keszfaemeni. OHBI asKTalFaH TpaH3aKIMsIap Typallbl AEPEKTEpli oHJACY YIIiH
naiinananael. Anaiima, BTC OnokueiiHiHae KelOip KbI3MET cajajlapblHAa cMapT KejliciM-IapTrap
TEXHOJIOTHSCHIH iNIiHApa Ky3ere acklpyra Oonanasl. MyHmai mudpislK mapTTap >XKCHUIIETIITSH JTOTHKATBIK
(dyHKUuMsIIap Heri3iHze ka3butaabl. Mblcaibl OJap/blH KaTapblHa MBIHATAP/IbI )KATKbI3yFa O0Naabl:

Ockpoy. TpaHzakuusiapabl eHjAey Ke3iHlIe MOHeTajap ajAbIMEeH KeHuirep peTiHIEe OpEeKeT eTEeTiH
JeTI1ajiFa CalbIHAbI )KOHE ONEePaLlMsIHbIH AYPbhIC OPBIHAATYBIH OaKblIayabl xKy3ere acsipas! [13].

Ceiid. lllotka xipy Oenriii 6ip yaksIT apaibIFbIHA KETKEHTE ISHIH OYFaTTaIa b,

MynbrukonTtanba. OnepauusHbIH OYPHIC OpBIHAATIFAHBIH pacTay OipHemie ajjblH aja OeNriJieHreH
KaTBICYIIBLIAPIBI KATBICYBIMEH KYPTi3iesi.

Ocuer. Erep OenriieHTeH yaKBIT apalibiFbl OTKCHHEH KEHiH OMUSHHBIH JKYMBIC icTeMeyi Maceleci
TybIHJaca, OHJA OllepalysFa KaThICATBHIH KapakaT «Myparepiiep» Jen aTainarblH Oacka MeKeHKaiiFa
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aynmapeutansl. ot wmenepine cakTayapl NaiinanaHy Ke3iH[Ae OENTiICHTeH YaKbIT €CENTeTilli Helre TeH
Oomazel [2].

MyHBI TONBIKKAHABI CMapT KelmiciM-mapTrap Jnen arayra Oonmaiigel. Ethereum blockchain
1aTOPMaHbIH HETi31H KYpaHTBIH CMapT KeNiCiM-IIapTTapAblH KYpPAETl TEXHOIOTHSUIAPBIH KOJIAHYIbI
tajgan erti. Ethereum >kome Bitcoin OoxdelHmepiHiH Tarbl OipHENIE HETI3T1 aBIPMAaIIBUTBIKTApEl Oap.
bipinmrinen, Solidity 6armapnamanay Tim. Exinnnigen, sptypii moprebere ue TpaH3akuusHbl anpikray. ETH
blockchain omepauusHbl >keni 3KOXyHeciHiH TonbIK Oemiri perinae anbikraiinpl, an BTC blockchain
TpaH3aKIHIHBI XKEKe DIIEMEHT PeTiHae aHbIKTaiael. YrmiamniaeH, Ethereum Oomamakra ERC-20 cranmapTs
OOMBIHIIIA XKaHA TaHOAIAYBIIITAP/IEI JKAcay IMPOIECIH JKy3ere achIpaThlH CMapT KeNiCiM-IIapTTap Kacayfra
MyMKiHAiK Oepeni [14]. Ken »xarmaiina Ethereum OnokdedHIHIH KaHAIBIKTapbl SPTYPIi miatdopmanap,
KBI3METTEP KOHE KPHUIITO SMUSIHIAP apachIHAAFbI ©3apa SpeKeTTeCy 1l alTapiIbIKTal KeHIAeTyre MyMKiHAIK
oepi.

CMmapr KemiciM-IIapTTapAblH Kasipri TaHAarbl KOJNJAHBUTY JKarnaibplHa 3ep camap Ooncak. Cmapt
KeJiciM-mapTTap OYKia onemle KEHIHEH Tapaiblll, KYH ©TKEH CalblH KapKblH amyna. Lludpneik cmapr—
nuPABIK  KemiciM-mmapTTap OipKaTap apTHIKIIBUIBIKTapFa OalmaHpIcTel KikTenmedi. Omap KemnrTereH
KYHJICNIKTI TIPOLIECTep/li OHTAWIAHABIPYFa KOHE JKEACIIETYTe JKOHE JeT/Ial TapanThlH KaThICYbIH a3alTyFa
HEMECe TOJIBIFBIMEH JKOKFa MYMKIHIIK Oepeli, Oyl OailyIaHBICTHI IIBIFBIHAAPABI aNTAPIIBIKTAN a3aiiTajbl.
Conpaii-aK, cMapT KeJliCiM-IIapT TeXHOJOTHACHIH KONJaHy afaM (akTopblHa OailaHbICThl MYMKIH OOJaThIH
KaTeNmKTepai JKolora MyMKiHmIK Oepemi. COHIBIKTAaH, COHFBI OJKBUITAPHl MHQPIBIK IIapTTap
KpUITOBAJIIOTagaH 0acka OpTYpJi KbI3MET cajajapblHAa KoimaHbila Oactanel. ConapiablH OipHeleyiH
MBICAJI PETiH/E KapacThIPBI KOPETiK.

Hencaynvix caxkmay canacvinoagel cmapm KeniciM-wiapmmap. MeaulHa calacbhlHAA >KOFANYBbI,
apanacybl HeMece MaKCaTChl3 TNalJalaHbUTybl MYMKIH KOINTEreH OopTYpPJi aKmapaTTapibl IaijiaiaHajibl:
MAlMEHTTEPAIH MEAULMHAIIBIK jka30anapbl, eMTUXaHAap MEH ChIHAKTapAbIH HOTHXeEJepi, Jopi-AopMeKTepai
TaraipIHIAy JkoHe T.0. Byl gepektepmiH OapibIFel OpTYPIIi ayblp HOpeKell aypyiapiaH 3apAan IIereTiH
azamMaapasl eMey YIIiH KOJMJaHbUIAARI, OUTKEHI Ke3 KeJTeH KaTeep ajaM eMipiHe 3HUsH KeNTipyl MYMKiH.
MyHpaali ylkeH KeJleMJeTi aKmapaTThl KapamaibiM ajamaap KYpbUIbIMIAy *XOHE OHJIEY KHBIHFa COFaibl.
CmMmapTt KemiciM-mapTTapabl OipikTipeTiH OJOKYEHH TEXHOJIOTHSCH MaTepHaiapbl, COHBIH IUIHAE KYMHs
MaTepuaniapasl 0epy jKoHE YHJIecTipy MpOIecTepiH TOIBIK aBTOMATTaHABIPY MYMKIHIITIMEH OipbIHFai
aKnapartThIK 0a3a KypyFa MyMKIiHIIK Oepeii.

Hecueney canacvinoaser cmapm xenicim-wapmmap. Hecue KapaxaTTapblH Oepy JKoHE eTey
mporecTepiMer  OaitaHbICTHI  omepanusuiap eTe kor. (CMapT KemiciM-maprrap HerisiHae OJoKYelH
TEXHOJIOTHSIIAPBIH KOJIAHy JKETi KOJBIHIIA aJITOPUTMICPIII TaralblHAayFa MYMKIHTIK Oepemi. Ochuraiiia,
TeJIeM TapHXbl, KAYilCi3/iK XKyiieci )koHe anasKThIK (aKTUIEpiH aHBIKTay, aBTOMATThI HECUEIIEY )KOHE TaFbl
Oackamapbl adWTapibIKTail >keHinmehni. bynan Oacka, Hecue Oepy callaChIHAAFBI CMapT KeNiciM-IIapTTap
TEXHOJIOTHSCHI UTIOTEKAaHBI PACIMILY Ke3iHe KeMiJl peTiHIe KaIAbIPhUIATBIH MYJIKTIH MOpTeOeciH TypaKThl
MOHUTOPHHITEY >KOHE aHBIKTay MYMKIHIITIMEH aKTHBTEPIiH KO3FaIbICHIH OaKblIayAbl OHTaWIaHIBIPYIbI
KamTamace3 etefi. Ochl axkTopiaapAbH OapibiFbl Oipre 0aHK camachlH e€4ayip KEeHUIAeTin, OaillaHbICTHI
yCTeMe IIBIFBIHAaPAbl TOMEHIETY1 MYMKiH Oepe/ti.

Caiinay npoyecmepinoeei cmapm xenicim-wiapmmap. Horizon State KOMIAHMSCBIHBIH Capamiibuiapbl
CMapT KeNliciM-IIapTTap HeriziHAe OJOKYeHH TEeXHOJOTHAJIaphlH OipiKTipy cainayaslH MaKCHMAaJIbl
OOBEKTUBTUIIIH KaMTaMachl3 €Te ajajlbl JKOHE caiyaylbuiapApblH JaybICTapblH Oelitapan Oaranail ajaibl
nereH mikip Oinmipai. byn caitnay xesinze oiapAplH Aaybic Oepy MexXaHU3MIEpiMEeH KMl TYBIHAAWTHIH ©Te
oTKip cypak. OpTajbIKTaHIBIpbUIMaFraH Ti3UTIMAEPTe HETi3/eNIeH aKbUIIbl MIapTTapsl MaiinanaHy cainay
mpolecTepi Ke3iHae KemTereH Mocenenepi memre anansl. Ojapabl allrOpuTMIIL €3 MaiiacklHa e3repTyre,
Oy3yra Hemece enemeyre Oonmaiinpl. COHABIKTaH afamaap amibIKTBIKKA JKOHE caillayra KaThICy
KOKETTUIITIHE KOOIpeK CEHIMIUTIKKE he O0Ia bl

Meodua canacvinoazer cmapm kenicim-wapmmap. OHep >XKOHE 3UATKEPJIIK MEHILUIK cajlachblHAa ©3
Ma3MyHBIH IIBIFapaThiH agamaap (My3blka, KecKiHaeMe, BHUIeo Tycipy, ¢dororpadus, mossus, Guibmuaep
JKoHE T.0.) 63 eHOCKTEepl VIMiH JAHBIKTHI CHIMAKBI adybl KEPEK, OJap ©3 KE3eTiHIIEC aBTOPJBIK KYKHIKKA He
Oomysl kepek. CMapT KediciM-IIapTThl OipiKTipeTiH ONOKYEeHH TEXHOJIOTHSUIAPBIH KONJaHy Meaua
KEHICTIKTET1 KYHAEIKTI MPOUEeCTepAiH Kom OeliriH aBTOMaTTaHIbIpybl MyMKiH. Onap TejeM KypainapbiH
IIYPBIC eCemnTeyTe, Maiaa yiaeciH aBTOp MEH OHIIPICTIK KOMIaHU apachkiHaa Oeiyre MyMKIiHIIK Oepemi. by
MPOLIECTEP/Il TE3ACTYTE KIHE 0JIAP.Ibl ap3aHFa TYCIpyre Kol MYMKIHIIIK Oepesi.
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Humepnemmezi cmapm xenicim-wapmmap. 10T (Internet of Things) — kyH caiibiH Oenec ajpIn Kene
JKaTKaH KapKbIHIbI JaMyJarbl JKaHa, MepCHeKTHBaNbI OarbIT [15]. OHBIH AypbhIC KYMBIC ICTEYi YIIiH
ANIEKTPOH/IBI KYPBUIFBUIAD MEH KeKe TajKeTTepi OipikTipyre MYMKIiHAIK OepeTiH OiphIHFal kKyie Kaxer.
CMapT KemiciM-IIapTTapFa Heri3ZeNTeH OJOKYSHH TEeXHOJOTHACHI OCHI MPOIECTEPAl JKy3ere acelpy YIIiH
Tamalla nenriM 6oa anaabl.

XKanoay canacvinoazel cmapm Kenicim-uiapmmap. ABTOKOINIK, Y HeMece MaHFBI OOJICHIH, MYIIKTI
yakpITIIa TallalaHyFa JKajra anyra Oepy mpoueci Oip aJropuTMHIH OipHele KapamailbiM Ti30eriHeH
TYpaJbL:

1) yakpITIna maigananyfa any YIIiH KbUDKbIMAIIbl HEMECE JKbIDKBIMAUTBIH MYJIIKTI TaHIAY;

2) yaFIanacThIKTap/IblH CaKTalyblHa KEMUIIK PETiHAC Kelij KapakaTblH SHI13Y;

3) TeneM OOBEKTIHI 0/1aH dpi Y3apTy MYMKIHAIrIMEH Oenriii Oip yakbIT apajbIFbIHA MAianany.

By xapanaiteiM, KYHIETIKTI MPOIECTEpi CMapT KeJiciM-TmapTTap HeTi3iHae OJOKYCHH KoablHa OHai
xka3yra Oosiafpl. MyHIal MIenriM UiecTe MbIFbIHAAPABI €19yip KbICKApTabl )KOHE YaKbITThl YHEMICH .

Tayap orcemxizinimi canacvinoasvl cmapm xeniciv-uiapmmap. Tayap KETKi3iTiMi JOTHCTUKACHIHBIH
JKYHeciHIeT! KeTKi3yIIIep, alylbuiap, TackiMaaay, MapipyTTap xoHe T.0. Typalibl KOITereH aKIapaTThl
eHeyal KaMTuael. Erep ockl MaTepranaapasIH OapIIbIFel Oip JKaumel OJOKYEHH Kykecine OipikTipiice, oHaa
Oy MarepuangapAbl eHIey NpOLEciH endyip >KeHiungereai, Oyl anam (akropeiHa OaiIaHBICTHI BIKTUMAI
KaTeJIiKTep MEH IaTtacylapisl skosnel. Erep sxocnapmay kesinne Kanmai ga Oip esrepicrep Oosica, oHIa
JKETKi3y Ti30eriHe ’aHa ciiTeMe KOChUIaIbl HeMece KYHEHIH Oenriii 6ip KOMITOHEHTIHIH KYHBI ©3repe/i.

Knupune canacvinoazer cmapm xenicim-uapmmap. KIupuHr Keke HeMece 3aHAbl TYIFalapAblH €Ki
TapanThiH JIa MIAPTTHl MIHACTTEMENEPIH CaKTail OTHIPHII, KOJIMA-KOJI aKIIAChI3 €CEll albIphICyIap KYprizy
TYPFBICBIHAH ©3apa iC-KUMBUIBIHBIH KypIeii xKyheciH Ounmipeni. bapiaslk mpoltecTepai eHaeyre Ko yaKbIT
MeH KYII JKYMcallaJibl, COHIal-aK ayAapbIMaap YIIiH KOMHUCCHSJIAP/ABI TeJleyre aWTapiIbIKTall IIBIFBIHAAP
kereni. byn npouectepain OapibIFel KaTenep KUl Ke3[IeceTiH KONTEreH iiecne KyXarTapMeH 0ipre >Kypemi.
CMmapTt KemiciM-apTTap HETi3iHAe OJIOKYEHH TEXHOJIOTHACHIH HHTETpaIysuiay OapiblK ecenTeyIepai
aBTOMATTAHABIPYFa JKOHE aJBIHFAaH HOTIDKEIEpPi OapiblK KATRICYIIBUIAP YIIH KOJ JKETIMIL Ti3lmimje
Tipkeyre MyMKiHIOiK Oepexmi. Mocenen, Santander InnoVentures KOMIaHUSCHIHBIH capammbuiapbl OaHk
cajacblHa CMapT KeJiCiM-IIapT TEXHOJIOTUACHIH €HTi3y ycreMe WbIFbHAapAbl 2022 xbutel 15-20 Mumumapa
AKII nomrapeiHa KBICKAPTKAHBIH Ha3apFa ajibin OTHIP [2].

ICO-men cmapm xenicim-wapmmap. byl 3aHIpl TyJIFanap aKnWsUIapblH AJFAIIKBl IIBIFApy MEH OHBI
KOp HapbIFbIHAA OPHAIACTHIPY Ke3iHzeri OipiHII akius YCTaylIblIap MEH SMHUTEHT apachblHIa jKacalaTbhlH
OMpIKallBIK MoMiJieniepre yKcac ypaicteH Oacray amaapl. ICO 0aFbITBl cMapT KelliCiM-IIapTTapiabl
KOJIIAHYIBIH €H KaKChl MbICAIIAPBIHEIH Oipi OOBIT TaOBUIAARI, OUTKEHI OYIT ko0aap KaHa KPUIITOBAIIOTA
YIIiH MOHETaHbIH OacTamKbl YCHIHBICHIH icke Kocaipl [16]. CMapT KemiciM-IIapTTapAblH alropuTMAEpi
KOCBIMIIIAHBI 93ipJiey CaTBICHIH/IA TaFalbIHIATa bl XKOHE KeJleciiep i KaMTH/IbL:

—bapneik  mHBecTopmapapl  Oekity. JKyiieHiH amropmtMi kobara €3 aKTUBTEPIH CalFaH
naiaananynbUIapabl 1epOec aHbIKTAIbI JKOHE OJIap Ibl KNI Ti3LTIMIe CHII3e/].

— Ecenrteynep. Ilaiizananymsiiap cMapT KesliciM-IIapTThIH apKachlHAA KaXeTTi TaHOaJaybIITapblH
CaHBIH aBTOMATTHI TYPJIE allafbl.

— 3aHABUIBIKTEL  OaKpLIay. ANTOPUTMICP MNaiilanaHyIIBUIAPIBIH MOMIiJIE jKacay Typaslbl jKayaObIH
nepOec OaKbLIaiIbI.

— CMapt KemmiciM-mIapTTap/slH MOHI MEH TaOWFaThIH allly MaKCaThIHIAa OHBIH JICi3 TYCTapbhlHa Ia
TOKTAJIBIT OTKEH skoH. CoNapaplH KaTaphlHIa KeJIeCiIepIi aTal oTCeK:

KyYKBIKTBIK HETi3/Iep/IiH OCaJIbIFbl. DKOHOMUKAHBIH TYPJIi cajajiapblHaa CMapT KeJiCiM-IIapTTapablH
KOJIJAHBUIBIN OTBIPFaHBIMEH, OHBIH KYKBIKTHIK HETi3eMeci TOJNBIKKaHIbl Kajblnrachnaran. CMapT KemiciM-
mapTTapAbIH Oenriii 0ip 3aHIBI MOpPTEOEC )KOK, OYII OCHI callafaFbl KATBIHACTAPABIH JaMYBIH TEXKEYIC.

Cryptocurrency ecenrtey. CmapT KeliciM-IIapTTapiarbl OapiblK €CenTeysiep CaHMbIK aKTHBTEPJE
xacananpl. MyHaall coT OapnblK MaiiianaHylmbuIapabl KbI3BIKTBIpAa OepMeili, eMTKeHI KpUNTOBaJlOTaFa
KBI3BIFYIIBUTBIK TAHBITIIAWTHIH JKOHE OHBIH KaJlall KYMBIC iCTEHTIHIH TYCIHOGWTIH XanbIKTBIH Oenrini Oip
tonTapsl 6ap [17].

Onciz opakyinmap sxyieci. Opakyn kyiieci Oy OJOK4YelH Heri3iHmeri cMapT KeJiciM-IuapTTapAblH
IIITHEeT] MapTTapIblH OPHIHJATYBIH aBTOMATTHI TYpZAe OaKbLIal, MOMLIEHIH JXKy3ere achIpbLTybIHa Ka)KeTTi
caTBUIAp/BI ©3Te JIe aKMapaTThIK JIEPEeKTep KOPHIMEH OaiIaHBICTHIPATHIH apHaiibl Oarmapiamanap. Cmapt
KeJTiciM-IIapTTapAblH TEXHOJOTHSUIAPEl JaMbIFAaH OPaKyJIap >KYHeciHe HMHTEerpalysuiay[bl Tauam eTell.
MyHBI CBIPTKBI aKImapat Ke3AepiHiH camachlH jKaKcapTy apKbUIbI Kacayra Oonaabl. MaceneH, cMapT KeJiciM-
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LIapTTapAbIH KYpIei TYpJepiH TOJBIKKAHABI Y3€re achlpy YINIH e3re 1€ ACPEeKTep KOpPbl XKyHelepiMeH
UHTerpanusyiay Kaxer Ooianmel. byrin nge Kasakcranga 400-meH acrtam  Typii JEpEeKTep KOpJaphl
KaJIBIITACTBIPbUIFaH, ajaiga, olapAsl TeXHUKAIBIK TYPFbLAa OipisriieHaipy YIIiH THICTI TEXHOJIOTHSIIBIK
UHPaKYPBUIBIM KaJlbIITaCHIaFraH.

Karenmik xibepimry kaymi. CMapT KemiciM-IIapTTapIblH 3aHAbl Kypammac OeJliriHae KYKBIKTHIK
HOPMATHBTEP/Ii OarmapiiaMalbelk KOJKa ayaapy Ke3iHAe eleyii KaTelmik Xioepyre Oomambl, Oy MoMiNeHi
OHJICY Ke3iHJIe OTe KaFbIMCHI3 CaJllapFa OKEI COFa/bl.

CoHbIMeH KaTap, «Kerm sxype Ty3enem» AeMeKII Ka3ipIiH e3iHae KeNTereH YHpIMIap cMapT KemiciMm-
mapTTap TEXHOJOTHACHIHBIH  KEMIIUTIKTepiH Ty3eTy OoiblHImIA O€JCeHIl JKYMBIC — JKYprizyne.
CapanubiapAblH alTyBIHIIA, JKAKbIH apaja TEXHOJOTHS TOJIBIK KYKBIKTBIK HeETi3ZieMe ana anansl, Oy
aiiTapibIKTail canasa agamIapAblH CEHIMIH apTThIpaabl. ANAaFsl KbUIIAPhl CMapT KeliciM-IIapTTap KapiKbl
caJlaChIHJIaFbl KY)KaT alfHaJIbIMBbI Oll€palMsUIapbIHBIH KOl OeJIiriH aliMacThipa anajbl.

DOKOHOMHKAHBIH TYpJi cajajapbl CaHIBIK-aKNapaTThIK OaFbITKa OTy YpIHICiHIE MApPTTHIK KapbIM-
KaThIHACTAPIBbIH KEHXKENeN Kalybl AaMyIbl alTapiblKTail Texeyi MyMkiH. Ocbl perre, cMapT KeiliciM-
LIapTTapIblH KOJAAHBUIYBIH KYKBIKTHIK KAMTaMachl3 €Ty OHBIH KaHA JaMy CaTbIChIHA KeTepepi aHblK. by
MOoceTieHi mmenry 0aphIChIHAA Keneci 0acThl OarpITTapFa Ha3ap calry KaxXeT:

1. CmapT KemiciM-IIApTTapAbIH KYKBIKTBIK MopTeOeciH aHbIKTay: KazakCTaHHBIH KYKBIKTBIK
KYHeCIHAeTi cMapT KeJiciM-mIapTTapIblH MopTeOeciH 3aHga HaKThl alKeiHAay Kaxer. Omapisl 3aHIbI
CHITaTKa M€ KypallFa aifHaIJIbIpy Kepek.

2. TYCIHIKTLIIK 9HE KOJ >KETIMIUTIK: KYKBIKTBIK KaHIIBUIBIKTAPAbIH ajIbIH aly YIIiH cMapT KeJiciM-
apTTapra KaTbICThl TEPMHUHJIEP/IiH aHBIKTHIFBI MEH Oipi3fiNiriH KaMTaMachl3 €Ty Kepek.

3. Kayinci3mik TMeH KYMWIBUIBIKTEI — KaMTaMmachl3 eTy: 3aHgap CcMapT — KeliciM-mapTrapaa
KOJIIAHBIIATHIH ASPEKTEPIiH KayiICi3airi MeH KYMUSUIBIIBIFBIHA KATHICTHI epeKeNIepal KaMTYhl KepekK.

4. Karemiktep MeH ofap YUIH KYKBIKTBIK JKayanmKepUIUIiK: CMapT KeJiciM-IuapTTapAblH
OarmapiiaMajbIK KOABIHAAFE! KaTeTIKTep YIiH KayanKepIIUTIKTI aHBIKTAY YKOHE Tepic MaiIaiaHyIbIH aJlIbIH
ary nrapanapsl.

5. Haynapasl 1memry TETiKTepi: cMapT KelliciM-IIapTTapMeH OaiaHbICTHI Aaysapsl IIelly TETIKTepiH
3aHHaMara €Hrizy, MbICAJIBL, AayJapAbl HEeIyIiH 0agaMa 9IiCTepiH KoJgaHy.

6. XasbpIkapalblK CTaHIapTTapFa COMKECTIr: XalbIKapajblK TOKIpUOe MEH CTaHIAPTTAP/Ibl €CEIKE aly,
OMTKEHI CMapT KeJIiCIM-IIIapTTap FaJaMJIbIK JKeIIepIe KOJIIaHbUTYbl MYMKIH.

7. 3aHmapIbIH OpBIHAATYBIH KAMTaMachl3 €Ty. CMapT KeliciM-IIapTTapAbIH JepeKTepAl KOpFay Typasibl
3aHAap, IAsSKTHIKKA Kapchl 3aHAap XKoHE T.0. CHSKTHI HET13T1 3aHAapra colikec KelyiH KaMTaMachl3 eTy.

8. Ocbl OarbITTarbl YTiT-HACHXAT: 3aHrepiepre, Kacilkepiepre »oHe 0acka jJa MYJUIeii TapanTapra
CMapT KeJiciM-IapTTap Typaibl OiTiMal apTTeIpY YIIiH OiniM Oepy OarqapiiamanapbiHa SHI13y /i )KYPTi3y.

XamplkapallblK KYKBIK OOMBIHINIA CMapT KeJTiCiM-IapTTap/ sl peTTey Kypaeii MiHAeT OOIbI TaOblIaIbl,
OUTKEHI OJI OPTYPJTI KYKBIKTBIK JKYHEIep i, TUIIEP Il dKOHE MOJICHH EPEKINEITIKTEPIl KaMTHIBI. XaIbIKapaIbiK
MEPCIIEKTUBACKI 0ap CMapT KeNliCiM-IIapTTapiAbl d3ipyiey *OHE KOJJAAaHY Ke3iHIe ecKepy KaxeT OipHeie
acrekTiyep 0ap:

1. KyKBIKTBIK IOPUCAMKLIMSAHBI TaHIAYy: CMapT KeJiCiM-IIapTTapAbl KaHIail FOPUCIMKIMSIFA JKATKbI3Y
KEPEKTIiriH mienry eTe MaHbBI3ABl OOJMybl MYMKiH. Bysl caHIblK akTHUBTEp MEH KeJiCiM-IIapTTap Typajbl
WITTBIK 3aHJapFa, COHIAM-ak op TYpJi enAepleri KemiciM-IIapTTapFa KaThICYIIbUIApIbIH KYKBIKTapbIH
KOpFay JopexeciHne OalIaHpICThl O0IyBl MYMKIH.

2. Kenringinik: kenmiciM-mapTrap aa OipHelie TUIIIH 00y MYMKIHIITH KapacThIpbuTybl Kaxer. Kai
TiJI peCMU JIeTl CaHAJIATBHIHBIH JKOHE OpTYpJi HYCKaylapra ColKec KeJIMereH jKarnaiina, KaHnaid KYKbIKTBIK
canjapiap TYbIHAAWTHIHBIH aHBIKTAY MaHbBI3/bI.

3. XanblkapaJiblK CTaHAAPTTAPMEH COMKECTIK: CMapT KeJICIM-IIapTTap OpTYp/l IOPHCIUKIUIApaa
OJIApABIH TaHBUTYbl MEH THIMIUIITIH KAMTaMachl3 €Ty YIIiH 3JIeKTpOHIBIK KomMepuus Typaisl UNCITRAL
Model Law cusSKTBI XaJbIKapaiblK HOpManap MEH CTaHJapTTapFa CoHKeC KaJbIITaCThIPY.

XanpIkapallblK cMapT KelliciM-mapTrap 3JeKTpoHAbIK komMmepuus Typaisl UNCITRAL Model Law
(United Nations Commission on International Trade Law Model law on Electronic Commerce) coiikec keinyi
MYMKIiH, 6HTKEHI 0Jap AJIEKTPOHIBIK MOMiJieiep MEH DJIEKTPOHABIK KOJITaHOAnapIsl MaligananyAblH HeTi3ri
KYKbIKTBIK TpuHIunTepid ycbiHambl. UNCITRAL Model Law xambikapanblk TepCHeKTHBaHBI ecKepe
OTBIPBII O3IPJICHYAE XKOHE KONTEreH eJAepe AIEKTPOHIBIK KOMMEPLMSIHBIH 3aHHAMaJbIK OacTaMasiapblHa
HeTi3 0omajbl.

Cwmapr kemniciM-mapTrapmen OaitnanbicTel 60mysl MyMKiH UNCITRAL Model Law Herisri acniekTinepi:
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1. DnexTpoHABIK kaz0amap MeH Koimapabl TaHy: Model Law 3iekTpoHIBIK kazbamap MeH
3NIEKTPOH/IBIK KOJITaHOAIApIbl Kara3Jaarbl HYCKaJapbIMEH TCH JSPEKEAC TaHy MNPUHIMIIH OekiTemi, Oy
CMapT KeNiCIM-IIapTTap bl KYKBIKTHIK TaHY YIIiH MaHbI3/IbI;

2. DNeKTpOHABIK XabapiaMaiapAblH CEHIMILIIT: AMeKTPOHIBIK Xabapiamalnap, COHBIH IMIiHAE cMapT
KeIiCIM-IIapTTap, JIEKTPOHIBI TYPAE YCHIHBUIATHIHABIFBIHA OAMIaHBICTHI OJIAPIBI KYKBIKTHIK TYPFBIIA TaHY
MIPUHITUIIH OEKiTei;

3. Henpmanpmapaeie xkayankepminiri: Model Law coHbIMEH Karap 3JCKTPOHABIK KOMMEPIHUSIIBIK
TpaH3aKIIUTApAaFbl HeIaaIaap IbIH JKayamKepIIilliriH KapacTeIpabl.

Anatina, UNCITRAL Model Law MemiiekeTTepaiH KaObUIAAYHI YIIIIH MIHIETTI €MeC eKEHIH aTal OTKEH
xeH. On craHmapTTap MEH HYCKAyJIBIKTapIbl YCHIHAIBI KOHE 9P €1 OChl MPHUHIMITEP/I ©31HIH YJITTHIK
3aHHaMAaChIH/a ©31HIH KQKETTUTIKTepi MEH MapTTapblHA COMKEC JKy3ere achlpa ajajbl.

Cmapt KemmiciM-mapTTapabl o3ipiey Ke3iHIe TapanTapAblH e3apa OpPEKEeTTECeTIH op eNIiH HaKThI
3aHJapbl MEH TaJlalTAPbIHA XKYTIHY1 KOHE KaKeT OOJIFaH jKaFiala Jia XalbIKapaablK 3aH MPUHIUITEPIMEH
yillecyi MaHbI3IbI.

4. Xeprijmikti 3aHHaAMa TajJalTapblH CcaKTay: CMapT KeJiCIM-TIapTTap KOJIAHBUIATHIH Op TYpdl
eJIepAeTi 3aHaap MEH epexeNepIi 3epTTel, oJIapAbl KelliciM-IapTTapaa cakTay Kepek;

5. Jaynapasl mienry skoHe apOMTpaXk: XallbIKapajblK CTaHAAPTTapFa COMKEC KEJETiH Jaayiapibl ey
TETIKTEPiH KOCY KepeK. byl Teperik I0puCcIuKIUIHBI TaHJay Ibl HEMeCe XaJbIKapallblK TOPEIIK epexenepai
KOJIIaHyIbl KAMTYBI MYMKIH;

6. Brok4elH TEXHOJOTHICH JKOHE CMapT KeJiciM-IapTTap: op TYpJi eijepie OJIOKYCHH MEH cMapT
KeJiciM-IIapTTapAbl KolgaHyFa OaillaHBICTBl MYMKiH OOJIaTBIH LIEKTEYJIEp MEH epeKenepi TYCiHy.

7. JlepexTepmi KOpray Typasbl 3aHHaMaHBI CaKTay: erep CMapT KeNiciM-IapTTap >KeKe IepeKTepmi
OHJICUTIH Oojca, MepeKTepai KoprayablH skanmbl epekeci (GDPR) cHAKTBI XambIKapasibIK KoHE YIITTHIK
3aHHaAMaJaFbl apHalibl HOPMATHUBTIK KYKBIKTBIK aKTiIepAeri HIepeKTepAl KOopray CTaHIapTTapbIHBIH
TajJanTapblHa COMKeC OOTYbIH KaMTaMachl3 €Ty Kepek.

Kopuvimbinosi

Brok4eiiH TEeXHONOTHSCH! JKOHE CMapT KelliciM-IIapTTapMeH OaiylaHbICThI KAaThIHACTAP/BIH Kelleleri
KOFaMJBIK KaTblHAcTapJa opacaH 30p JKOHE elleyJi OpbIH anaTbiHIBIFBl ce3ci3. Com cebenti Oy
KaThIHACTAP/(bl TEXHUKA MaMaHapbl KaJBITACTBIPFAHBIMEH, 3aHIepIiep PETTEY TETIKTEPiH KaJIbIITACTHIPYbI
THic. BIOKYEH TEXHONOTHSICHIHIAFBl CMAapT KeiCIM-IIApTTapAbIH KYKBIKTBIK IYPHIC PETTENyi, OHBIH
KYKBIKTBHIK Je(EHULMSICBIH PETTEY TETIKTepiHe AeHiH 3aHrep MaMaHIapMeEH TOJBIKKAHIbI 3epAeICHy1 THIC.

Ocbl¥an opail >KOFapbla TaJKbUIaHFaH OJIOKYEHH TEXHOJOTHSCHIHAAFbl CMapT KeJiciM-IapTTapAblH
JKY3eTe achIpbUTYBIHBIH 3aHABl TAOWFaThl MEH pPACIMIENy TEeTiri aca MaHBI3Abl OpPBIH alaThlH Mocele.
«DJIEKTPOHIBIK KY)KAT JKOHE 3JICKTPOHMABIK mudpibik KoataHOa Typansy 2003 xbUiFbl 7 KaHTapaarsl KP
3aHpiHa TUGPIBIK TEXHOJOTHSIAP Typaibl 3aH »00achblHIAa CMapT KeliciM-IIapTTap Typaisl Oipkarap
HOpMaJIapbl €HTi3Yy YCHIHBUIABI. byl HopManmap 3aHHBIH COHFBI MOTIHIHEH aJBIHBIT TacTaiasl. JKoOamgarbl
aHBIKTaMajiap Ta3a TEXHOJOTHSUIBIK OOJIJIbI JKOHE CMapT KEJICIM-IIAPTThIH 3aHJbl MOHIH KepceTnemi. A
OYHBIH KYKBIKTBIK MOHI MbIHaJa: OyJl sKep/ie OpbIHIay IapTTa KOPCETUITeH JKaFdal TybIHAaFaH Ke3Je mapT
TapanbIHBIH KEJIiCIMIHCI3 aBTOMATThI TYPAE XKY3€re acaThIHAbIFbIHAA. by Mocene Pecelt denepanusicbiHbIg
2019 xbutrel 18 Haypwi3marel 3aHpiMeH aypbic mennipii. PO AK 309-6a0b1 MbiHamali Ma3MyHIarbl SKiHIII
OeJIiKIEeH TONBIKTHIPHUIAB: «MoMije TamnanTapblHAa OHBIH TapanTapblHBIH OCHl LIAPTTHIH TaJlalTapbIMEH
alKbIHAAIATBIH aKIApaTThIK TEXHOJIOTHATIApAbl NalganaHy apKbUIbl MiHACTTEMEHI OpbIHAayFa OarbITTalIFaH
JKeKeJeTeH OIIipiireH KOChIMIa epikci3 Oenrimi Oip MoH-)Kainap TysIHOaFaH Ke3le OJaH TYBIHAAWTBIH
MiHAeTTeMenepli  opblHAaybl ke3nmemyi Mymkin» [1].  Combimen karap M.K. CyneiiMeHOBTIH
naipIMaaybiHma, Oyl cMapT KeliciM-mapTrrapasl A3aMaTTBIK KOJEKCTiH 272-0aObIHBIH 2-TapMarbiHa
MIHZETTEMEHI THICIHIIE OpBIHAAY pEeTiHIe eHridyre Oojambl Jen Kepceremi. SFHH, cMapT KemiciM-
mapTTapasl MiHAETTEMENEpAl OpPBIHAATy Kypalbl KaTapblHa >KaTKbI3Y apKbUIbl OJapAbIH OpBIHIATY
TETIKTEPiH, KYKBIKTBIK PETTEY >KargallblH KamThil OTBIp. OchiFaH oOpail KOrapblAarbl aKmapaTTapabl
KOPBITBIHBUIANW OThIpa 0i3/1iH OWBIMBI3IIA CMapT KeIiCiM-IapTTap/Isl aTOPUTMIIK KO PETiH/E KYKBIKTHIK
TYPFBIZIa KapacThIpy iMIiHapa Kemicyre TYpapiibliK. OHbBIH KYKBIKTHIK KOHE TEXHUKAIBIK aCTICKTIJICPIiH eJeMey
KHUCBIHCBI3 00nybl MyMKiH. CeGebi Ochl jKaFblHaH OJ MiHIETTEMEHI THICiHIE OPBIHAAYbIHA TEXHUKAIIBIK
TYPFBIZA CENTITiH TUTI3ETiH Kypan OOJbI TaObLUIaIbI.

Epexiiie KbI3bIFYIIBIIBIK TAHBITTRIPATEIH MACEJIE CMAPT KeJiCIM-IIapTTapbIHbIH KaJbIITACY HbICAHBIHBIH
TaOWFaThIH aHBIKTayaa. KeniciM-IapTThIH jKacalFaHblH KOHE OHBIH HETi31HJe TYBIHIAWTBIH MiHACTTEMEHIH
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TaNanTapblH OoNamiaKTa JSJeNey MYMKIHIIrIMEeH MIapTThIK MiHIETTeMeNep/i paciMIey VIIH 3aMaHayd
aKnapaTThIK TEXHOJIOTHsIIAPbI TTalijaany, eH alABIMEH, MOMIJICHIH «AJIEKTPOH/IBIK HBICAHBD) — MOMIJICHIH
’a30allia HeICaHBI peTiHae Je KapacTeipbuiaabl. 2016 xbUtFel 1 KaHTapnaH Oactan KazakcTan A3aMaTThIK
KoJeKCiHiH 152-0a0bHbIH 1-1-TapMarbiHa colikec, MOMIJICHI AIEKTPOHIBIK HBICAH[A JKacay Ja MOMIJICHIH
’kaz0ara HBICAaHBI OOJNBIN TaHBUIAMBL. AJaiima, MOMIJICHIH «3JICKTPOHIBIK HBICAHBI) YFBIMBI TiKeleh
A3aMaTTBIK KOJEKCTe aHbIKTamMauael. O YIIiH apHaiWbl 3aHHAMAIBIK JKOHE CaKTaIyhl THIC €3re Je
HOopManapabl (aran alTKaHna, «¥JATTHIK MyparaT KOpBI )KOHE MyparaTTap TypajbD) KoHE «DNEKTPOHIBIK
KYKaT JKOHE OJICKTPOHABIK NHMPIBIK KontaHOa Typamel» 3ammapas, KP CT T'OCT P 52292-2007
«AKMNapaTTHIK TEXHOJOTHIAp. DIEKTPOHABIK aKmapaT anmMacy. TepMuHAep MeH aHbIKTaMaiap» jkoHe 0acka
Jla HOPMATUBTIK KYXKaTTap), SFHU OYJT TYKBIpbIMIaMaHbIH Ma3MYHBIH TYCIHYTe MYMKiHAIK Oepeni [18].

OceiraH opaii A3aMaTThIK KOJIEKCiHIH 152-0a0bIHbIH 1-2-TapMaFbiHa COMKEC MOMUIEHIH «DIEKTPOHIBIK
HBICaHBIHA» KeJieCi MOTiHAEe aHbIKTamMa Oepyli YCBIHAMBI3: «OJIEKTPOHIBIK MOMiJie Tapanrap epki
ANIEKTPOHIIBIK HE ©3Te ¢ TEXHUKANBIK KypalJapAblH KOMeTiMeH OUIIIpiireH >JeKTPOHIBIK KYXaT (aiin
HeMece KOMITBIOTEPIIiK OarapiaMa HbICAHBIH/A KAJIBINTACTHIPBUTFAH KENiciM» Jien OeKiTiyi THic.

CoHBIMEH KaTap, OJeKTPOHABIK KeNiciM-IIapTTapAbl KaJblITacThIpyla A3aMaTTBIK KOJEKCTe
KapacThIPBUTFaH HOTAPHAJIBIK pacTay KaKeTTLIIT1 aifHAIBIMHAH IIBIFRIT Kayaael. Col ceOenTi HoTapHaIbIK
pacTay TETIKTEepiH Ji¢ 3aH HETi3iHJe TOJIbIK KapacThlpy KaxeT. by opaiina Herisri pacrayuibl Kypan DK
MaHBI3/IbI OPBIH anajgsl. MoMmillere OHBIH TapamnTapbl KON KOK Typasbl kaimbl Tanan (Oys1 xarmaima —
JJEKTPOHIBIK TUGPIBIK KoiTaHOa, artam aiTkaHma Ourikti OIK apKbutbl) iCKepiiK alHaIBIMHBIH
YTKBIPIBIFBIH apTTBHIPY MaKcaThbIHAa MOMiJieNiep jkacacy Ke3iHIe XoHe Oip Me3riie OHBIH OepikTiriH
KaMTaMachl3 €Ty MYZAJeciHAe HU(PIBIK TEXHOJIOTHIAPAbl MaiifadaHy MYMKIHAITIH MEKTeimi. OWTKeHi,
OipiamigeH, o3 Kp3MeTiMeH OIIK-HBI KOIO oHE TYMHYCKAJIBIFBIH TEKCEPYy MYMKIHIIKTEpPIiH KaMTaMmachl3
€TeTiH THICTI KaThIHACTAp cajlachlHa YIIIHIII TYJIFajapsl TApTyIbl Tajalm eTelll )KoHe OChIFaH OalIaHbBICTHI,
eKiHIUiZeH, Oy JKaFaaiiaa e3apa ic-KUMBULABIH €3re A€ 3JIeKTPOHABIK-IU(PIBIK KYpalAapblH Haiaaaany abl
OOoNABIPMAK I

brokdeiiH TEXHOJIOTHACHI AapKbUIBI JKacalfaH CMapT KeJNiCiM-IIapTTapAblH HETI3IHAE IIaPTTHIK
MiHETTeMeNepIiH OpbIHAaNy YphiciH Oakpuiayra Oomansl. Ocel perte, KP MemiekeTTik caThill amynap
Typaiibl 3aHbIHBIH 2-0a0bIHa cMapT KeJiciM-IIapT YFBIMBIH JKoHE 3aHHbIH 43-0a0blHa MEMJIEKETTIK CaThII
a;y Typajsl cCMapT KelliciM-IIapT KOJJaHy TeTiriH eHrizy kaxker [19]. bynm koHKypc askramraHHaH KeHiH
LIAPTTHIK KATBIHACTAPIBI PaciMziey OapbIChIHAA CEHIMJII KYXKAaT aiHANBIMBIH KypyFa MYMKIiHIIK Oepeni.
Conpaii-aK, IAapTTHIK MiHIETTEPIiH OpbIHAANY CaThUIAPhIH OaKbUIay MYMKIHIITIH OHJIalH opMaTTa Ky3ere
acwIpyra OoJa bl

CwmapT KemiciM-IIapTThIH Oaranbl Kara3gap KaThIHACTapbIHIa KOJIIaHblIa 0acTamysl OYHBIH OCHI cajiajia
OpBIH aJIBIN OTHIPYbIHA OAaNIaHBICTBI KYKBIKTBIK PETTEY TETIKTEpPl JKETUIAipyai KaxkeT eryne. Macenen, KP
Oaranbl Karasnap, OMpIKaJbIK MaMijlesiep KaThblHacTapbiH peTrey Herizaepi KP AzaMaTThik KonekciHig 156-
0abbIHIa OMpIKATBIK MOMUJIEIEPIiH KYKBIKTBHIK HeTi31 aifkbraaanca, apteiHan 2003 sxputel «baranst kara3gap
HapBIFBl Typaibl» 3aHbl KaObUIIaHFaH. AKNapaTThIK-KOMMYHHUKAIMSUIBIK TEXHOJOTHIIAp AaMBbIFaH 3aMaH/a
Oaranbl Karas3zap HapbIFbl THICIHIIE e3repicrepre opblH Oepyae. Amnaiina, cMapT KemiciM-mapt «baranbl
Karaszap HapbeiFbl Typainsy KP 3aHpiHaa kapacteippiuiMarad. OChl peTTe aTaifaH, HOPMATHUBTIK KYKBIKTHIK
aKTiJiepre THICTi TOJBIKTBIPYJIAP €HT13y KaXeT, OYJ1 cMapT KelliciM-IIapTTap bl KeHIHEH KOJIaHbUTY Bl YIIiH
KYKBIKTBIK HETi3/1ep KalblnTacThIpaabl. JXKeke xoHe 3aHIbl TYIFAIApAbIH KYKBIKTaphl MEH 3aH/Ibl MYACIEPiH
kuOep KEeHICTIKTe e KopFayFa MYMKIiHJIIK Oepei.

ConbIMeH KaTap, OJOKYEHH TEXHOJIOTHSACHI HETi3iHAE JKy3ere achIphUIaThiH HHUQPIBIK aKTHBTEP
KaTelHacTapblH perreyre apHanran KP «L{udpnbeix aktusTep Typaiey 2023 xbuibl 6 akmaHaa apHaibl 3aH
KaOBUIOAHbIN, OChl KaTbIHACTApABl peTTey TeTikTepiH Oenrineren [20]. Aunaiima, Oy 3aHma mupPIbIK
aKTHBTEp cajachlHIa KCH KOJIAHBLIATHIH, OHBIH WH(PAKYPBUIBIMBIHBIH HETI3Ti TETIri OOJBIT TaOBUTATHIH
CMapT KeJiciM-apTTap ejeyci3 KairaH. bys perte, eke jKoHe 3aHJbl TYJIFajIapiblH KYKbIKTAPbIH KOPFay
MaKCaTbIH/Ja >KOHE OCHI CaJlaHbl KYKBIKTBIK PETTEYAl KETUIAIpyAe OChl 3aHFA CMapT KeJiCiM-IIapT YFBIMBIH
€HT131M, OHBIH KOJIaHBLUTYbIHA KYKBIKTHIK HET13 KAJIBIMTACTHIPY Kepek. Ochl MaKcarTa, ATalIMBIII 3aHHBIH |-
0abbIHA: «CMapT KeNiciM-MapT — KYKBIKTap MEH MIHACTTEPi OpBIHAAY MUMPIBIK TpaH3aKIUsIapIbH
TapaTbUIFaH Ti3UTIMIHAE aBTOMAaTThl TYpPAE OpBIHAAyMEH >JKY3€re achIpblIaThlH, KaTaH pPEeTTUIIKICH
OenriieHreH MoH-)KalIapIblH JKY3eTe achIpbUTYBIMEH OPBIHIATIAaThIH 3JIEKTPOH/IBIK HBICAHAAFbI KEeIiciM» en
TOJBIKTBIPY KaXKeT.

3epTTey HOTHKECIH/IE TOMEH/IETIIeH TYKbIpBIMAAp KacayFra 00Ja Ibl:
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— aKNapaTThIK-KOMMYHHUKAIUSIIBIK TEXHOJIOTUSIAPBIH JaMybl SKOHOMUKAJIBIK KATHIHACTAPFA BIKITAJIBIH
JKacarl, OJIap/Ibl KaHa HbICAaHapFa ayaapy TeHICHIUACH KYKBIKTHIK KaMTaMachl3 €Tyl KaXKeT eTyje,
OCBI PETTE CMapT KeJIiCiM-IIapTTap/bl KYKBIKTBHIK PETTEY MACENIeCi ©3¢KTi OOJIbIN TaObLIAIbI;

— OJIOKUEHH TEXHOJIOTUSACBIMEH THIFbI3 OalIaHBICTBI CMapT KENiCIM-IIAPTTAPABIH TEXHOJOTHSIIBIK
KaCHUETTEPIH €CKEpPy HETI31HJIe OHbI KYKBIKTHIK PETTEY Ie 0aCThI Ha3apFa ally KaKeT;

— kuOep KeHICTIKTerl 3aMaHayu HU(PIIBIK aKTUBTEP UHPPAKYPBHUIBIMBIHBIH HET13r1 2JIeMEeHTTepiHiH Oipi
0O0JIBIT TAOBIIATHIH CMAPT KENiCIM-IIAPTTAPAbI KYKBIKTHIK )KYHere HHTeTPpalusICchi3 OYII callaHbl TOJBIK
peTTey MYMKiH eMec;

— a3aMaTThIK KYKBIKTBHIK KapBIM-KAaThIHACTAPIBIH TYBIHAAYBI, ©3Tepyi, TOKTAybl CBHIHABI KYKBIKTHIK
MaHBI3/Ibl OPEKETTEPHl aKNapaTThIK-KOMMYHHUKAIUSAIBIK TEXHOJOTHSIAP IICHOEpiHae Je peTTey
KaXXETTUIr TybIHAAybIHA OaiJaHBICTBI CMapT KeJNiCIM-IIapTTapIbl KYKBIKTHIK aiHaJbIMFa €HI13y
KaXeT;

— CMapT KemiciM-IIapTTapasl KYKBIKTHIK aiiHaJdbIMFa €HTI3y HeTi3iHIe chl0aiac KEeMKOPIBIK KYKBIK
OY3YIIBUIGIKTAPABIH alABIH allyFa MYMKIHIIK Oepesi, COHBIH apKachIHIA >KEKEe KOHE 3aHJIbI
TYJIFaJIap/IbIH, COHBIH IIIH]Ie MEMJICKETTIH JIe KYKBIKTaphl MEH 3aH]IbI MY IICIIEPi KOPFaIa bl

AranraHnapablH HETi3iHEH, CMapT KeNiCiM-IIapTTapAbl KYKHIKTBHIK PETTEy/Ae KEIIeHII ic-IIapaiap.ibl

aTKapy KaxkerTiri TyslHAayma. Ocbl camaHbl peTTeyle ajgaM »J>KoHe a3aMaTThIH KYKBIKTaphl MeH
OOoCTaHIBIKTaphl 0acThl Hazapaa OOJYbI THIC, OJaH KEWiH 3aHbl TYJIFAIapAblH KOMMEPIHSIBIK HEMece
KOMMEPILHUSIIBIK EMEC MYIETIePi OPBIH allybl KaXKeT.

Maxana 2023-2025 ocelnoapea apuanean 2olablMu JHcoHe (Hemece) 2bLIbIMU-MeXHUKALIK Hcodanap
OOUbBIHULA 2PAHMMBLE, KAPIICHLIAHObIPY weHbepinde Kazaxcman Pecnybaukacol Folavim dicane dtcoeapsl 6inim
Munucmpniei  foubiv  kKomumeminiy — manceipvicel  Ootbimua HPH AP19679658  «Kaszakcmarn
Pecnybruxacvinoa 610Kuelin mexHoN02UACLIH KOAOAHYObl KYKbIKINbLK Pemme). meopusl JcaHe madicipubey
maxwvpvlOvl OOUBIHULA OAUBIHOAOBL.
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M.M. Bbazapos, P.A. Tokaros

AHaJIN3 KOHUENUMHA MPABOBOI0 PeryJupoOBaHus CMapT-KOHTPAKTa

Iens mccemoBaHust — M3y4YeHHE CMApT-KOHTPAKTOB C HCIOJIb30BAaHWEM HWHHOBAI[MOHHON TEXHOJOTHH —
TEXHOJIOTHU OJIOKYeHHa, KOTOPHIH OOOCHOBHIBAET OCHOBHBIE CBS3M MEXKIY CTOPOHAMH, (HOPMHUPYIOIINMHA
OOIIECTBEHHbIE OTHOUICHHS W SIBISIFOLIMMHECS OJHHMM U3 OCHOBHBIX €ro KOMIOHeHTOB. Oco0oe BHUMaHHE
yIIeJIeHO aHanu3y (OPMHUPOBAHHS CMapT-KOHTPAKTOB M OCOOEGHHOCTSIM €r0 HMPABOBOTO PETYJIHUPOBAHHS BO
BHYTPEHHHMX M MEX/yHapOIHbIX OTHOLICHUSX. M3yueHbl 001Ias KOHIEHIU CMapT-KOHTPAKTOB U BO3MOYKHO-
CTH NIPUMEHEHHs TEXHOJOTHH OJIOKYCHH B CMapT-KOHTPAKTaX. BBIABICHBI MPUOPUTETHI U CIa0bIC CTOPOHBI
TEXHOJIOTMYECKOH CHCTEMBbI (JOPMHPOBAHMS CMapT-KOHTPAakTOB. IIpoBeneHa paboTa MO CPaBHUTEILHOMY
aQHAIN3Y 3apyOeKHOI0 M TIpaKJaHCKOIO 3aKOHOJaTenbcTBa KazaxcTaHa Uil peallM3alliil MEXaHH3MOB
NpUMEHEHHs] TEXHOJIOTHH OJIOKYEHH B cMapT-KOHTpakTax. OOCYKICHBI IPEUMYIIECTBA U HEJOCTATKH CMapT-
KOHTPAKTOB, KOTOPBIE UTPAIOT BAJKHYIO POJIb TP BHEPSHUH TEXHOJIOTHH OJIOKYEHH, U OOBSICHSIOTCS CUTya-
1I1H, TI03BOJIAIONINE UX NPEJOTBPATUTh. B pesyibrare nccie1oBaHus ONpeesieHa IpaBoBasi OCHOBA BHEJpe-
HHS JTaHHOH MH(OPMAIMOHHO-KOMMYHHKAIIMOHHOM TEXHOJIOTUH B Ka3aXCTaHCKOE 3aKOHOATeNILCTBO. BhIBO-
JIbl O CMapT-KOHTPAKTaX, CTPEMHUTEIBHO PAa3BUBAIOIINXCS OJIOKYEIH TEXHOJOTHAX BaXKHBI KaK HAy4HOE HC-
ClIeJIOBaHKE, OTKPBIBAIOIICE IyTh NI JAIBHEHIIMX MPABOBBIX HMCCJIEJAOBAHUH B 3TOM HANPABICHUH, pPac-
CMaTPUBAIOIIHUX JIOTOBOPHBIC OTHOIICHHS B OOIICCTBEHHBIX OTHOIICHHSAX KAK MHCTPYMEHT UX COBEPIICHCT-
BOBaHUs. IIpakTnHyueckas 3HAYMMOCTb HCCJICIOBAHHUs Oy/eT 3aK/0YaThCsl B MOBBILICHHN 3()(GEKTHBHOCTH
NPUHUMAEMBIX Mep IpH (OPMHPOBAHUH CMapT-KOHTPAKTOB, COACHCTBHN PA3BUTHIO AJICKTPOHHBIX JIOTOBOP-
HBIX OTHOILICHUH, MO3BOJAIOMNX ()OPMHUPOBATH OOIIECTBEHHBIE OTHOIICHHS HAa Ka4eCTBEHHOM IPaBOBOM
ypoBHe. Pe3ynbTaThl HCClieIoBaHUSI MOTYT OBITh HCIOJIB30BaHbI TPH (OPMUPOBAHUH CMAPT-KOHTPAKTOB, TO-
CYAapCTBEHHBIX U KBA3UT'OCYNAPCTBEHHBLIX 3aKYyIIKaX, OKa3aHUU TOCYJapCTBEHHBIX YCIYI' U BO MHOTUX pPY-
rux cdepax.

Kniouesvie cnosa: cMapT-KOHTPaKTHI, OJOKYElH, Bepudukanus, nupposas Tpanchopmanus, TuHpoBoil KOH-
TPaKT, TOKEH, y3eJ, MaifHUHT, BaJUJALNS, XOII-KO, GuaTHas BaoTa.

M.M. Bazarov, R.A. Tokatov
Analysis of the concepts of legal regulation of Smart contract

The purpose of the study is to study smart contracts, which are one of its main components, which support the
main connection between the parties forming social relations, using the innovative technology — blockchain
technology. It is focused on the analysis of the formation of smart contracts and the peculiarities of legal
regulation in domestic and international relations. To form smart contracts, its general concept and specific
features, the potential of blockchain technology in forming smart contracts are studied. Priorities and
weaknesses of the technological system in the formation of smart contracts are revealed. Foreign experiences
have been studied, and the basis of the legislation of Kazakhstan, including civil law legislation, has been
studied for the implementation of smart contract formation technology mechanisms. The advantages and
disadvantages of smart contracts, which play an important role in the implementation of blockchain
technology, are discussed, and the situations that allow them to be prevented are explained. As a result of the
research, the legal basis for the introduction of this information and communication technology into the
Kazakh legislation was determined. Conclusions about smart contracts, which rapidly develop blockchain
technology, are important as scientific research opens the way for legal research in this direction, considering
contractual relations in social relations as a tool for improving them. The practical significance of the research
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will be to increase the efficiency of the measures taken in the formation of smart contracts, to contribute to
the development of electronic contractual relations that allow the formation of public relations at a high-
quality legal level, and as a result, to create the basis for social and economic development. Research results
can be used in the formation of smart contracts, public and quasi-public procurement, public service
provision, and many other areas.

Keywords: smart contracts, blockchain, verification, digital transformation, digital contract, token, node,
mining, validation, hash code, fiat currency.
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Recognition as an unworthy heir in court: a comparative analysis
of the legislation of the Republic of Kazakhstan and Ukraine

The purpose of this article is to analyze the institution of unworthy heirs in the Republic of Kazakhstan and
Ukraine. The authors explore the theoretical and practical problems associated with its enforcement in judi-
cial practice, as well as conduct a comparative legal analysis between these countries. The issues related to
inheritance are analyzed, and scientifically based ways of improving this legal institution are proposed. The
paper analyzes the application and implementation of the grounds for recognizing heirs as unworthy in the
studied countries. The institution of unworthy heirs exists in various legal systems, and has been subject to
changes throughout history. An analysis of Kazakh and Ukrainian inheritance legislation shows that some
provisions on this institution do not correspond to modern ideas of justice, while others are not legally accu-
rate, which makes it difficult for judicial practice to protect citizens of their violated rights. Judicial practice is
also being considered on the claims of persons interested in recognizing the subjects of inheritance as unwor-
thy heirs, especially those who evade the duties of maintaining the testator. The main purpose of the study is
an extensive study of problematic issues of the theory and practice of the institute of unworthy heirs in these
countries, taking into account existing legislation and judicial practice, as well as the proposal of ways to
solve them. This work is aimed at introducing novelty and value into the scientific study of this topic.

Keywords: inherited right, heirs, unworthy heirs, judicial proceedings, protection of civil rights.

Introduction

Inheritance law is one of the oldest institutions of civil law. Inheritance is the transfer of property,
which is called the inheritance of a deceased person, which is called the testator, to another person who is
called the heir, who is specified in the will or determined by law and in which the property passes in the or-
der of universal succession, i.e. all rights and all obligations unchanged, unless otherwise established by law,
this is the definition of inheritance we can deduce from Article 1038 of the Civil Code of the Republic of
Kazakhstan [1]. Similar provisions of the law are provided for in Articles 1216-1217 of the Civil Code of
Ukraine [2].

Inheritance is a derivative basis for the acquisition of property rights. The basis of inheritance according
to the legislation of the Republic of Kazakhstan and according to the legislation of Ukraine is divided into
two types by will and by law. For inheritance to occur, two points must be clearly established: 1. The death
of the heir or the declaration of his death, this can be considered an analogue of the physical death of a per-
son; 2. The fact of accepting the inheritance. Acceptance of the inheritance is not obligatory for the heir, i.e.
this circumstance is purely voluntary.

If we talk about what is an object from the meaning of the civil legislation of the Republic of Kazakh-
stan and Ukraine, the following definition can be given: this is the property of the deceased, i.e. these are the
rights and obligations of the testator. You need to understand that inheritance is not always a blessing. In
practice, there are cases when the obligations may be greater than the property itself and it is not uncommon
for the heir to have to pay the debts of the testator.

All potential participants in the inherited legal relationship can be considered subjects of inherited law.
In turn, these are heirs, notaries, executors of wills, trust managers of hereditary property, municipal and
state bodies, etc.

The topic “the institute of unworthy heirs” currently has no comprehensive monographic research.
However, a number of scientists, such as M.K. Suleimenov, K.M. llyasova, B.A. Bulaevsky, and others, con-
sider the general provisions of national legislation in the field of exclusion from inheritance (unworthy
heirs).

* Corresponding author. E-mail: nureke259@mail.ru
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The authors of this article rely on various sources and research to compile their analysis of the institute
of inheritance in Kazakhstan and Ukraine, including:

— General works on civil inheritance and family law:

— Legislation of Kazakhstan and Ukraine;

— Judicial practice of Kazakhstan and Ukraine;

— The doctrine of law of Kazakhstan and Ukraine.

The authors of the article rely on various sources and research to compile their analysis of this institute,
since there are currently no comprehensive monographs devoted to the comparative analysis of the institute
of unworthy heirs in both Kazakhstan and Ukraine.

The use of various sources and research allows the authors of the article to present a comprehensive and
objective analysis of the institution of unworthy heirs in Kazakhstan and Ukraine, as well as to identify simi-
larities and differences in the regulation of this institution in these two countries.

Materials and methods

General scientific methods of collecting primary information:

Analysis of official statistical data of the courts of the Republic of Kazakhstan.

Processing and analysis of the results of law enforcement practice (judicial practice) of substantive and
procedural legislation on the issue of research of unworthy heirs.

Analysis of the experience of the Republic of Kazakhstan and Ukraine in the field of legal regulation of
the problems of an unworthy heir in civil law.

A systematic research method:

The study of the institution of an unworthy heir in civil law.

Comprehensive research method:

Analysis of both internal and external factors, the institution of unworthy heirs in civil law, and its ap-
plicability in the judicial practice of Kazakhstan and Ukraine.

The integration method:

Combining the efforts of the authors to best achieve the goal of a scientific article.

Development of proposals to improve the applicability of civil legislation in judicial practice on the is-
sue of the institution of unworthy heirs.

Discussion

According to paragraph 1 of Article 1045 of the Civil Code of the Republic of Kazakhstan, citizens
who, by their deliberate illegal actions directed against the testator, any of his heirs or against the implemen-
tation of the last will of the testator expressed in the will, contributed or tried to contribute to the vocation of
themselves or other persons to inheritance, or contributed or tried to increase shares of inheritance due to
them or other persons, if these circumstances are confirmed in court. Such requirements are specified in Ar-
ticle 1224 of the Civil Code. Thus, two additional conditions are necessary to recognize the heir as unworthy
for committing the listed grounds. Firstly, these circumstances must be confirmed in court, and secondly they
must be committed intentionally. However, citizens to whom the testator has bequeathed property after the
loss of their inheritance right have the right to inherit this property, unless otherwise proven in court.

By similar articles, 1045 of the Civil Code of the Republic of Kazakhstan (Elimination of unworthy
heirs from inheritance) and 1224 of the Civil Code of the Republic of Kazakhstan (Elimination of the right to
inherit) distinguishes between persons who absolutely have no right to inherit and relatively — that is, those
who can be excluded from inheritance.

The first group can be stated as follows:

1. Characteristics of the act — illegal actions.

2. Purposeful — calling of the subject or other persons to inherit or increase the share of inheritance due
to the subject or other persons

3. Orientation — thawing the testator of any of his heirs or against the implementation of the last will of
the testator, expressed in the will.

4. The form of guilt is intent.

5. Degree of completeness — completed violations or an attempt (contributed or tried to contribute).

6. Mandatory condition — a court ruling on the fact (if these circumstances are confirmed in court)
[3, 14].
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These persons do not inherit either by will or by law. In paragraph 3 of Article 1045 of the Civil Code
of the Republic of Kazakhstan, a similar norm specified in paragraph 2 of paragraph 3 of Article 1224 of the
Civil Code identifies two more groups of heirs who are deprived of the right of inheritance by law.

Firstly, these are parents who do not have the right to inherit by law after children in whose relationship
they were judicially deprived of parental rights and were not restored to these rights by the time the inher-
itance was opened. To establish the impossibility of calling such persons to inherit by law, it is sufficient to
have the very fact of deprivation of parental rights and the absence of these rights, but the moment of open-
ing the inheritance. No additional decisions, no organs are required. This norm is a logical continuation of
paragraph 1 of Article 75 of the Code of the Republic of Kazakhstan on “Marriage (Matrimony) and Family”
[4] and, accordingly, a similar norm is specified in Article 166 of the Family Code of Ukraine [5], “Depriva-
tion of parental rights entails the loss of all rights based on the fact of kinship with a child ...”. However, due
to the principle of freedom of will, children themselves can bequeath their property to such parents.

Secondly, these are citizens who maliciously evaded the fulfillment of their legal obligations to main-
tain the testator. Such a person is deprived of the right of inheritance only by a court decision, which, at the
request of the person concerned, considers the case of his removal from inheritance by law. Since such a per-
son can only be removed from inheritance by law at the request of the person concerned, it is quite natural
that we should talk about alimony obligations of family members. So for example:

— parents in relation to minor children and disabled adult children (Articles 138, 143 of the Code of the
Republic of Kazakhstan “on m(m)f” of Article 1061 of the Civil Code of the Republic of Kazakhstan) (Arti-
cles 180 and 198 of the FCU and Article 1261 of the CCU);

—adult children in relation to their parents (Article 145 of the Code of the Republic of Kazakhstan “on
m(m)f”, Article 1061 of the Civil Code of the Republic of Kazakhstan) (Article 202 of the FCU and Article
1261 of the CCU);

— brothers and sisters in relation to their minors and disabled adult brothers and sisters (Article 151 of
the Code of the Republic of Kazakhstan “on m(m)f”, Article 1062 of the Civil Code of the Republic of Ka-
zakhstan) (Article 267 of the FCU and Article 1262 of the CCU);

— grandfathers and grandmothers in relation to grandchildren (Article 152 of the Code of the Republic
of Kazakhstan “on m(m)f”, Article 1062 of the Civil Code of the Republic of Kazakhstan) (Article 265 of the
FCU and Article 1262 of the CCU);

— grandchildren in relation to grandparents (Article 153 of the Code of the Republic of Kazakhstan “on
m(m)f”, Article 1062 of the Civil Code of the Republic of Kazakhstan — by right of representation of art.
1067 CC RK) (art. 266 FCU and art. 1262 CCU — by right of representation of art. 1266 CCU);

— stepsons and stepdaughters in relation to stepfather and stepmother (Article 155 of the Code of the
Republic of Kazakhstan “on m(m)f”, Article 1064 of the Civil Code of the Republic of Kazakhstan) (Arti-
cle 270 of the FCU and paragraph 2 of Article 1265 of the CCU).

It is important to note that a person who does not have the right to inherit or is excluded from inher-
itance (an unworthy heir) is obliged to return all the property that he unreasonably received from the inher-
itance. The property constituting the unjustified enrichment of an unworthy heir must be reimbursed to the
actual heir in kind. If this is not possible, the actual value of the property is reimbursed at the time of receipt
by the debtor (Articles 955-956 of the Civil Code of the Republic of Kazakhstan) (Articles 1213-1214 of the
Civil Code).

Unlike family legislation, which in some cases provides for alimony obligations in respect of former
spouses (Article 147 of the Code of the Republic of Kazakhstan (“on m(m)f”) (Article 76 of the FCU), the
latter are not heirs by law, and therefore non-fulfillment or improper fulfillment of their duties has no legal
force in the meaning of the section. In addition, the circle of heirs by law is wider than the circle of persons
on whom the family legislation of the analyzed countries imposes alimony obligations.

Results

As a result of the study of this topic, it is possible to draw conclusions about the scarcity of legislators
of the analyzed countries regarding the institution of unworthy heirs. In the judicial practice of both coun-
tries, when considering cases on the elimination of heirs, there are a number of unresolved issues that cause
discussion, both among the judiciary and among academic theorists.

In connection with the above, it is essential and expedient to develop a uniform judicial practice on dis-
putes related to the elimination of supranational heirs. We believe that when considering cases on the elimi-
nation of heirs, the court is based only on civil legislation. After significant reforms of the Institute of Inher-
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ited Law in 2007, analysis and generalization of judicial practice of the Supreme Court of the Republic of
Kazakhstan, in 2009, in regulatory resolution No. 5 “On certain issues of application of inheritance legisla-
tion by courts”, this research institute was given a symbolic place [6].

On the procedural procedure for the consideration of cases on the recognition of heirs as unworthy or on
the arrangement of unworthy heirs, jurisdiction is determined by Article 31 of the CPC of the Republic of
Kazakhstan [7] jurisdiction is exclusive, similarly indicated in Article 30 of the CPC of Ukraine [8].

Since this category of cases belongs to non-property, in this case, the payment of state duty is in ac-
cordance with tax legislation.

According to the statistics of the Supreme Court of the Republic of Kazakhstan, in 2022, 4,378 cases
were considered on the recognition of the heir as unworthy. Of these, 198 cases were left without considera-
tion, 87 cases were completed by a mediation agreement, and only 964 cases were satisfied, respectively, the
remaining cases were refused satisfaction [9]. In this category of cases, the court makes decisions with great
caution.

In judicial practice, there are often cases of recognition of heirs as unworthy on the grounds provided
for in Article 1045 of the Civil Code of the Republic of Kazakhstan.

For example, in one of the cases, the court recognized the son of the testator, who intentionally took his
father's life, as an unworthy heir. In the reasoning part of the decision, the court indicated that the son's guilt
in committing a crime was confirmed by a court verdict that entered into force.

In another case, the court recognized as an unworthy heir the daughter of the testator, who intentionally
committed a grave crime against the personality of her father. In the reasoning part of the decision, the court
indicated that the daughter's guilt in committing a crime was confirmed by a court verdict that entered into
force.

In the third case, the court recognized the grandson of the testator, who deliberately prevented his
grandfather from making a will, as an unworthy heir. In the reasoning part of the decision, the court indicated
that the grandson's guilt in committing a crime was confirmed by the testimony of witnesses and other evi-
dence presented during the trial.

Thus, the courts in their practice are guided by Article 1045 of the Civil Code of the Republic of Ka-
zakhstan and recognize heirs as unworthy on the grounds provided for in this article.

At the same time, the courts, in the reasoning part of their decisions, describe in detail the circumstanc-
es confirming the guilt of the heir in committing a crime or other illegal action, which is the basis for recog-
nizing him as unworthy.

Harsh treatment, harm to health, mutilation and a number of other offenses against the testator can also
be confirmed by procedural or other competent documents.

These documents can be used to confirm the fact that the heir has committed illegal actions against the
testator, which is the basis for recognizing him as unworthy.

For example, if the heir intentionally caused harm to the health of the testator, then this fact can be con-
firmed by a certificate from a medical organization, which indicates the nature and severity of the injuries
caused.

If the heir has committed theft of the testator's property, then this fact can be confirmed by a resolution
on the initiation of a criminal case, a protocol of inspection of the scene, a protocol of interrogation of wit-
nesses and other documents collected during the investigation of the criminal case.

If the heir intentionally destroyed or damaged the property of the testator, then this fact can be con-
firmed by an act of inspection of housing and living conditions compiled by employees of the social protec-
tion authorities.

Thus, procedural and other competent documents can be used to confirm the fact that the heir commit-
ted illegal actions against the testator, which is the basis for recognizing him as unworthy.

In their practice, courts often use these documents to make a decision on recognizing a heir as unwor-
thy.

The circumstances that serve as the basis for the elimination of unworthy heirs from inheritance are es-
tablished by the court.

It follows from the commentary to the Civil Code that if the behavior of an unworthy heir does not fall
under the signs of a crime, the circumstances that are the basis for recognizing the heir as an unworthy heir
can be established in civil proceedings.

By virtue of paragraph 2 of Article 224 of the CPC, the court bases its decision only on the evidence
that was examined at the court session.
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For example, the judge of the Bostandyk district Court of Almaty satisfied the claims, basing his deci-
sion on the fact that the heir left the testator at the age of two, i.e. the son, and before his death for 26 years
did not participate in his life, did not help financially, etc., meanwhile, a court order for the recovery of ali-
mony or There was no decision on his deprivation or restriction of parental rights.

In the court's decision, the court indicated the following grounds: “the parent (father) did not fulfill his
obligations to raise his son during his lifetime, which is also confirmed by the explanations of the third per-
son A., who explained that the defendant left them when his son was three years old, did not participate in
his upbringing and maintenance...”, the court also witness statements have been taken into account [10].

A similar case was considered by the Al-Farabi District Court of Shymkent city. In this court, the court
refused to satisfy the claim. From the court's decision,” ... The plaintiff's arguments that he treated his parents
very badly and cruelly, always behaved unlawfully, are unfounded and not proven.

The video viewed in court testifies to family and domestic conflicts. These circumstances do not con-
firm the facts of an attempt on the part of the defendant on the life of the testator.

... The plaintiff's arguments that the defendant did not fulfill the duties of the testator's maintenance
were also not confirmed, since a judicial act on the recovery of alimony from the defendant in favor of M.
was not submitted, “in this case, the court obviously refused to satisfy the claim for the lack of prejudice of
judicial acts, protecting itself. In this matter, the judge can be understood, the lack of uniform practice, an
imperfect law, became the reason for the judge's refusal. Thousands of such cases are considered per year,
and yet the gaps of the legislator, when applicable, violate the rights of citizens.

The Desnyansky district court of Kiev considered the case on the claim of gr-ki S. The plaintiff asked to
recognize Mr. A. to be recognized as an unworthy heir, arguing that their mother died due to the defendant's
fault, this plaintiff's claim was damaged by a court verdict, where Article 121 of the Criminal Code of
Ukraine “Intentional grievous bodily harm” was applied.

Meanwhile, the court dismissed the claim, citing the fact that ... the death of the testator was uninten-
tional” [11].

The position according to which a person convicted of intentionally causing serious harm to health, life-
threatening to a person who inadvertently caused the death of the victim (Part 2 of Article 121 of the Crimi-
nal Code of Ukraine) cannot be recognized as an unworthy heir does not seem indisputable for the following
reasons [12]:

Intentional infliction of serious harm to health, life-threatening to a person, resulting in the death of the
victim by negligence, is a serious crime. It encroaches on human life and health, which are the highest values
protected by law. A person who has committed such a crime shows an extreme degree of public danger and
cannot be considered a worthy heir.

Recognition of a person as an unworthy heir is a measure of civil liability. It is applied to a person who
has committed acts directed against the testator, his will or against other heirs. Intentional infliction of seri-
ous harm to health, dangerous to human life, which caused the death of the victim by negligence, is certainly
an action directed against the testator and his will.

Failure to recognize a person as an unworthy heir in this case may lead to unfair enrichment of the crim-
inal. He will receive an inheritance, despite the fact that he committed a serious crime against the testator.
This is contrary to the principles of justice and equality of heirs.

Thus, according to the authors, it seems reasonable to recognize a person convicted of intentionally
causing serious harm to health, life-threatening person, who inadvertently caused the death of the victim
(part 2 of Article 121 of the Criminal Code) as an unworthy heir. This will help to protect the rights and in-
terests of the testator, other heirs and society as a whole.

From the judicial practice of the analyzed countries, the issue of the actions of the heir in committing
criminal violations against the property of the testator remains open and controversial.

So, during the consideration of the case in the Turksib district Court, the court satisfied the claims of
Mr. D., to recognize as unworthy the heir, his stepson, who during the lifetime of the testator, i.e. the defend-
ant's mother, repeatedly stole her money and jewelry with his common-law wife, in order to buy drugs.

The appellate instance of Almaty overturned the decision of the court of first instance, arguing that the
fact of a criminal offense should be interrelated, the fact that the defendant's act is not aimed at calling inher-
itance or increasing due share of the heir, thus, the board came to the argument that the theft of the heir from
the testator cannot, is the basis to recognize it an unworthy heir.

When assessing the actions of a person who committed theft of property belonging to the testator, the
courts must take into account the following circumstances:
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The presence of intent to steal the testator's property. Intent can be expressed both directly and indirect-
ly. For example, a person may steal the testator's property in order to turn it to his advantage or dispose of it
at his discretion.

The method of committing theft of the testator's property. Theft can be committed in various ways, for
example, by theft, robbery, robbery or fraud. The method of committing theft may indicate the degree of
public danger of the act and the nature of the person’s intent.

The amount of the testator's stolen property. The amount of stolen property may affect the qualification
of the act and the measure of responsibility of the person.

The presence or absence of damage to the testator's heirs. Theft of the testator's property may cause
damage to the heirs, depriving them of the opportunity to receive the inheritance due to them.

The presence or absence of remorse of the person who committed the theft of the testator's property. A
person's remorse may indicate his awareness of the wrongfulness of the committed act and a desire to make
amends for the harm caused.

The courts should also take into account the provisions of civil legislation governing inheritance issues.
In particular, according to Article 1045 of the Civil Code of the Republic of Kazakhstan, the heir who com-
mitted the premeditated murder of the testator, an attempt on his life, intentionally caused bodily injuries that
caused the death of the testator, or intentionally committed other illegal actions directed against the testator,
is deprived of the right of inheritance.

Thus, when assessing the actions of a person who committed theft of property belonging to the testator,
the courts must take into account all the circumstances of the case and apply the norms of civil and criminal
law.

The Zhetysu District Court ruled to satisfy the claim of Mr. S. against Mr. P., to eliminate the unworthy
heir who killed his wife, i.e. the plaintiff's mother. The defendant, in turn, did not admit the claim, arguing
that he committed crimes in a state of passion because of the marital infidelity of the heir and his actions did
not have the intention to increase the inherited property or contributed to the vocation to inheritance.

The court of Appeal upheld the decision of the court of first instance.

Based on this judicial practice, we believe that a person can be excluded from inheritance even if he did
not intend to receive an inheritance. For example, if a person committed actions that led to the death of the
testator, as in the above case, he may be excluded from inheritance, even if he did not plan to receive the in-
heritance after the death of the testator.

Thus, the law protects the rights of heirs who have not committed illegal actions aimed at obtaining an
inheritance or increasing their share in the inheritance.

Grounds for exclusion from inheritance:

Intentional murder of the testator, an attempt on his life, intentional infliction of bodily harm that
caused the death of the testator, or intentional commission of other illegal actions directed against the testa-
tor.

In the practice of the analyzed countries, the main problem of exclusion from inheritance of those who
maliciously evade the obligation to maintain the testator is to provide evidence of malicious evasion from
fulfilling the duties of the testator.

Evidence of malicious evasion of the duties of the testator's maintenance may be:

The court's verdict on bringing a person to criminal responsibility for malicious evasion of payment of
funds for the maintenance of children or disabled parents (Article 137 of the Criminal Code of the Republic
of Kazakhstan [13] and Articles 164-1654).

A court decision on the recovery of alimony from a person in favor of the testator.

Other documents confirming the fact of malicious evasion of the duties of the testator's maintenance
(for example, certificates from the social protection authorities, witness statements, etc.).

At the same time, it should be borne in mind that:

Malicious evasion of the duties of the testator's maintenance must be established in court.

Not every evasion of the duties of the testator's maintenance is malicious. Malicious evasion is consid-
ered to be committed intentionally and systematically. Malicious evasion of the duties of the testator's
maintenance can be established both during the testator's lifetime and after his death.

If a person has been removed from inheritance due to malicious evasion of duties related to the mainte-
nance of the testator, he does not have the right to a mandatory share in the inheritance.

Thus, in order to remove from inheritance a person who maliciously evades the obligation to maintain
the testator, it is necessary to provide evidence of such evasion to the court. This may be a court verdict, a
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court decision on the recovery of alimony or other documents confirming the fact of malicious evasion from
fulfilling the duties of the testator's maintenance.

Also, courts need to pay maximum attention to all the circumstances of cases that can significantly af-
fect the judicial act.

For example, the Solomenskiy district court in Kiev issued a court decision to dismiss the claim of gr-
ki A. so in gr-ka, the lawsuit indicated that the defendant had killed the plaintiff's sister. The court motivated
its decision by the fact that, according to the verdict of the criminal court, the defendant was in an insane
state, i.e. he did not give an account of his actions, which was damaged by forensic medical examination and
by the fact that the court sent the accused to a psychiatric institution for compulsory treatment. From the
meaning of this case, the court concluded that the defendant was not formally guilty of what he had done,
and that he was the heir of the first stage.

Conclusions

Based on the studied norms of the substantive and procedural legislation of the Republic of Kazakhstan
and Ukraine, the following conclusions should be drawn.

According to the requirements of the norms of civil legislation, citizens and legal entities, at their dis-
cretion, dispose of their civil rights, including the right to their protection.

Unworthy heirs are citizens who have committed illegal actions against the testator or his close rela-
tives, as well as persons who maliciously evaded the fulfillment of duties for the maintenance of the testator.
Such persons do not have the right to inherit the property of the deceased and are obliged to return the inher-
itance received.

To classify the heir as unworthy, the motive of his actions does not matter. lllegal actions should con-
tribute to, i.e. be the reason for calling an unworthy heir or other persons to inherit or increase the share of
inheritance due to him or other persons.

The authors believe that legitimate courts should base their decision on the fact that the motive and pur-
pose of committing an illegal act entailing deprivation of the right to inherit should not be taken into account
when classifying a heir as unworthy. The motive (for example, revenge, jealousy, greed, etc.) cannot serve as
a justification for committing an illegal act, but the purpose (for example, promoting the calling of the guilty
or other persons to succession, increasing the share of the guilty or other persons in the hereditary mass) It is
immoral and should not be encouraged by the law.

Indeed, paragraph 1045 of the Civil Code of the Republic of Kazakhstan and 1224 of the Civil Code of
the Republic of Kazakhstan establishes an exhaustive list of the purposes of committing illegal actions by the
guilty against the testator, which entail deprivation of the right to inherit. These goals include:

— assistance in calling the culprit or other persons to succession;

—an increase in the proportion of the culprit or other persons in the hereditary mass.

Taking into account the above, it seems advisable to change the existing norm of paragraph 1 of Arti-
cle 1045 of the Civil Code of the Republic of Kazakhstan, respectively, paragraph 1 of Article 1224 of the
Civil Code, excluding from it the category of the goal pursued by the offender. Otherwise, the goal will have
to be established along with intent as a mandatory sign of the subjective side of the offense in order to recog-
nize a citizen as an unworthy heir. This will complicate the proof process and may lead to unfair decisions.

Thus, the exclusion of the category of the offender's goal from these points will simplify the proof pro-
cess and prevent unfair decisions.

In fact, a claim for recognition of a person as an unworthy heir or for removal from inheritance can only
be filed by an interested person who may be infringed on property rights by recognizing such a person as a
heir by law. If inheritance is carried out according to a will, then the decision to recognize the heir as unwor-
thy does not apply, since the testator has the right to forgive unworthy heirs by making a will in their favor
after they commit the specified illegal action. However, there is some exception. If the heir abuses his posi-
tion, for example, by maliciously evading the obligation to maintain the testator, then such behavior may be-
come the basis for filing a claim for recognition as an unworthy heir on the specified basis. In any case, the
decision to recognize a person as an unworthy heir is made by the court, which considers the relevant claim
and takes into account all the circumstances of the case.

This research has been/was/is funded by the Science Committee of the Ministry of Higher Education
and Science of the Republic of Kazakhstan (Grant No. AP 19174965)».

134 BecTHuk KaparaHguHckoro yHnuBepcuteTta



Recognition as an unworthy heir in court ...

References

1 TI'paxnmanckuii konekc Pecrmy6mmku Kazaxcran (Ocobennas wacth) or 1 mroms 1999 roma Ne 409-1 (c u3Mm. W Oom. mo
cocrosiauio Ha 01.01.2024 r.). — [DnekrponHslii pecypce]. — Pexxum nocryma: https://online.zakon.kz/Document/?doc_id=1013880

2 T'paxpanckuit kogekc Ykpauusl ot 16 suBapst 2003 roma Ne 435-1V (¢ usm. u gom. no cocrosiauio Ha 30.01.2024 r.). —

[DnexTponHbIit pecypel]. — Pexum JOCTyTa: https://online.zakon.kz/Document/?doc_id=30418568&doc_id2=
30418568#activate_doc=2&p0s=199;-103.19999694824219&p0s2=7455;-69.19999694824219

3 JHomuuckas B.B. Hacnenosannoe mpaBo Poccuiickoit ®enepauuu / B.B. [Jonunckas. — 2-e uzn. — M.: Tlpuop, 2004. —
C. 14.

4 Kopgekc Pecniy6nuku Kaszaxcran ot 26 nexadpst 2011 roga Ne 518-1V «O 6pake (cynpykecTBe) U ceMbe» (C U3M. H JOIL. MO
COCTOSTHUIO Ha 01.01.2024 T.). — [OnexTpoHHbIi pecypc]. — Pexxum JlocTymna:

https://online.zakon.kz/Document/?doc_id=31102748

5 Cewmeiinblii xonekc Ykpannsl oT 10 stHBaps 2002 roma Ne 2947111 (¢ m3M. u pmom. mo cocrosHuio Ha 01.01.2024 r.). —
[nexrponmnstii pecypc]. — Pexxum mocryma: https://online.zakon.kz/Document/?doc_id=30418309

6 HopmartuBHoe noctanosnenne Bepxosroro Cyna PecryOmuku Kazaxcran ot 29 utons 2009 r. Ne 5 «O HEKOTOPBIX BOIpocax
MPUMEHEHUs] CyJaMd 3aKOHOJIATEeNbCTBa O HacienmoBanum» (¢ m3Mm. oT 31.03.2017 r.). — [DnextpoHHBI pecypc]. — Pexum
nocryma: https://online.zakon.kz/Document/?doc_id=30425715

7 Konekc Pecmybnmuku Kazaxcran ot 31 oxtadps 2015 r. Ne 377-V «['paxnaHckuil mpoueccyanbHblil konekc PecrmyOmuku
Kazaxcran» (¢ w3M. m pom. mo coctosHmo Ha 01.01.2024 r1.). — [DnektpoHHbBIi pecypc]. — Pexmm npocryma:
https://online.zakon.kz/Document/?doc_id=34329053

8 T'paxmaHckuil mpoueccyanbHbli Kogekc Ykpaunbel orT 18 mapra 2004 r. Ne 1618-IV (c u3M. H JOM. IO COCTOSHHIO Ha
31.12.2023 r.). — [DnektpoHHBIH pecype]. — Pexum moctyma: https://online.zakon.kz/Document/?doc_id=30418564.

9 Craructuka BepxoBroro Cyma PecnyOmuku Kasaxcran. — [DnextpoHHbIi  pecypc]. — Pexum mocrtyma:
https://www.sud.gov.kz/rus/analitika/statistika

10 CypneGusrii kabuHet. ExiHOE OKHO JUTs OCTYIA K SJICKTPOHHBIM CepBHCaM CyneOHbIX opraHoB Pecny6uuku Kazaxcran. —
[OnexTponnsi pecype]. — Pexxum noctyma: https://office.sud.kz/form/proceedings/services.xhtml.

11 TocymapCTBEeHHBIII peecTp CyAEOHBIX pemeHuid YKpawHb. — [ONeKTpoHHBI pecypc]. — Pexum moctyma:
https://5140.org/courts/page-10?cort_id=118&region_id=1.

12 VronoBusiii kojekc Ykpauusl oT 5 ampens 2001 r. Ne 2341-III (¢ u3m. u gom. mo cocrosauio Ha 09.12.2023 r.). —
[DnexrponHsIit pecype]. — Peskum moctymna: https://online.zakon.kz/Document/?doc_id=30418109.

13 Vronousii koaeke Pecriy6nuku Kaszaxcran ot 3 ntonst 2014 r. Ne 226—V (¢ u3m. u 1om. no cocrosuuio Ha 12.09.2023 r.). —
[DnexrponHsrii pecype]. — Pesxum mpoctymna: https://online.zakon.kz/Document/?doc_id=31575252.

H.P. Makcaros, JI.M. Tokapuyxk

JlaiibIKcbI3 Myparep aen cot TIpTidiMeHn Tany: Kazakcran PecnyOimkacel
MeH YKpauHa 3aHHAMACHIHA CAJIBICTBIPMAJIBI TAJIIAY

MaxkananbiH Makcatsl — Kaszakctan PecryOimkacel MeH YKpanHamarbl JIAHBIKCBI3 Myparepiep HHCTUTYTHIH
Tangay. ABTOpiap COT NMPAKTHKACHIHIA OHBIH OpBIHAANTYbIHA OailIaHBICTBI TEOPHSIIBIK JKOHE NMPaKTHKAJIbIK
Macenesepal 3epTTeN, COHJal-aK aTalFaH eljiep apachiHIa CalbICTHIPMANbI-KYKBIKTBIK Talay >KYPri3reH.
Myparepiikke OaiiJIaHBICTBI MOceNenep TaNJaHFaH, COHOAH-aK OChl KYKBIKTBIK WHCTUTYTTBI JKETIIIIPYAiH
FBUIBIMH HETI3JIeTITeH 9/icTepi YCHIHBUIFaH. JKYMBICTa 3€PTTENETIH enaepae Myparepiep i JaHbIKChI3 Aem Ta-
Hy Heri3iepiH KOJJaHy jKOHE €HTi3y TallaHbll, 3epieieHreH. JIafbIKChI3 Myparepiiep HHCTHTYTBI 9pTYpIi
KYKBIKTBIK TOpTinTe 0ap >koHe Tapux OoifblHIIA e3repicTepre yiubipansl. KasakcTaHABIK jKOHE YKpaHHAIBIK
Myparepiik 3aHHaMaHBI Tajlay KOpCeTKeHAeH, OyJI MHCTUTYT TypaJibl KeHOIp epexesep 9ALIeTTLIIK Typatbl
3aMaHayu HJesIapra colikec KeJIMeni, an GacKanapsl 3aHAbI TYPAE 101 eMec, OyJl a3aMaTTapIblH, Oy3bUIFaH
KYKBIKTapbIH KOpFayZa cOT TaKipubeciH kubiHaaTanpl. CoHai-ak, Myparepiik cyObeKTinepiH, acipece Mypa
KaJIILIPYLIBIHBL KYTiN-0ary sKeHIHIErT MiHACTTEpAl OpbIHAAYAAH JKAITAPATHIHAAP b JTaHbIKChI3 Myparepep
JIeT TaHyFa MYAJEN ajaMaapAblH Tajantapbl OOWBIHIIA COT MPAaKTUKAChl Kapamaipl. 3epTTEeyAiH HeTisri
MaKcaThl KOJJIaHBICTarbl 3aHHAMAa MEH COT NpPaKTHUKACBIH €CKEePe OTBIPBIN, aTAIFaH eNAepAeri JaibIKChI3
Myparepiep WHCTUTYTHIHBIH TEOPUSCHl MEH MPAaKTHKACHIHBIH MPoGJieMasIblK MaceseNepiH KeHiHeH 3epTTerl,
COHJIaif-aK OJIapbl IIENIy )KOJIJAPbIH YChIHY. BYJI )KYMBIC OCBI TAKBIPBINTHI FEUIBIMH 3€PTTEYTe )KaHAIBIK MEH
KYHZIBUIBIK €HTi3yre OarbITTalIFaH.

Kinm ce30ep: myparepiik KYKbIK, Myparepiep, JailbIKChI3 Myparepiiep, COT TaJKbLIaybl, a3aMaTThIK
KYKBIKTap/bl KOpFay.
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H.P. Makcaros, JI.M. Tokapuyk

IIpu3HaHue HeTOCTOMHBIM HACJIEIHUKOM B CyJ1e0HOM MOPsSIIKe:
CPaBHUTEJIbLHBIN aHAJIN3 3aK0HOAATEeILCTB Pecny0imku Kazaxcran n Ykpannbl

Iens maHHOW CTAThU 3aKJIIOYACTCS B aHAU3¢ MHCTUTYTa HEIOCTOMHBIX HaclenHHKOB B Pecmy6imke Kazax-
CTaH ¥ YKpauHe. ABTOPBI HCCICAOBAIN TEOPSTUUCCKUE U MPAKTUUICCKUE MPOOIEMBI, CBSI3aHHBIC C €ro mpa-
BONPHMEHEHUEM B CYICOHOH MpaKTHKE, a TaKkKe MPOBEIN CPAaBHUTEIHHO-TIPABOBOM aHANM3 MEXIY yKa3aH-
HBIMH CTpaHaMu. V3y4deHbl BONIPOCHI, CBA3aHHbBIE C HAcJEeIOBaHHEM, a TAKXKe MPEATIOKEHBI HAy4HO 00O0CHO-
BaHHBIC CIIOCOOBI COBEPIICHCTBOBAHUS 3TOTO MPABOBOTO MHCTUTYTa. B paboTe paccMOTpeHBI MpUMEHEHUE 1
BHE/IPCHUE OCHOBAHUH MPH3HAHUS HACIICAHUKOB HEJIOCTOWHBIMH B YKa3aHHBIX BBIIIE CTpaHax. IHCTUTYT He-
JIOCTOIMHBIX HACJIETHUKOB CYIIECTBYET B Pa3IMYHBIX MPABONOPSAIKAX M IOJBEPraeTcss U3MEHEHHUsIM Ha IMpo-
TSHKEHUH UCTOPUH. AHANIN3 Ka3aXCTaHCKOTO M YKPaMHCKOI'O HACJIeICTBEHHOI'O 3aKOHOIaTENIbCTB TIOKa3bIBaET,
YTO HEKOTOPHIC TOJIOKEHHUS 00 3TOM HHCTHTYTE HE COOTBETCTBYIOT COBPEMEHHBIM IPEJICTABICHUSIM O CIIpa-
BEJTUBOCTH, & APYTHE HE SABJISIOTCS IOPUIHUYSCKH TOYHBIMHU, YTO 3aTPYAHSACT CyIcOHYIO MPAKTHKY, IIPH 3a-
IIMTE TPaKIaH CBOMX HApPYIICHHBIX MpaB. Tarke M3yueHa CyncOHas MpaKTHKA 0 TPeOOBAHMSAM JIHII, 3aMH-
TEPECOBAHHBIX B MPU3HAHUU HEJOCTOWHBIMH HACIEIHHUKAMU CyOBEKTOB HACIEIOBAHUS, OCOOCHHO TEX, KTO
YKJIOHSIETCSI OT MCIOJIHEHHs O0s3aHHOCTEH MO colepxaHuto Hacinenonarens. OCHOBHAS LeNb UCCIICAOBAHUS
— BCECTOpOHHEE HM3ydeHHE MPOOIEMHBIX BOIPOCOB TEOPUH W MPAKTUKH MHCTHTYTA HEIOCTOIHBIX HACIE[-
HHUKOB B JBYX CTpaHaX C y4€TOM CYIICCTBYIOIIETO 3aKOHOATEIbCTBA U CYJACOHOI MPAKTHKH, a TaKXKe Mpe.i-
JIOKECHUH CIOCO00B WX penieHus. Hacrosmias paboTa HampaBieHa HA BHECCHUE HOBU3HBI M IICHHOCTH B Ha-
YYHOE HCCleIOBaHUE IO JaHHOH TeMe.

Kniouesvle crosa: HacnelOBAaHHOE 1IPaBO, HACIIEIHUKH, HEJOCTOIHbIC HACICAHUKH, CyqeOHOe pa3dupaTelb-
CTBO, 3allUTa IPaXKTAHCKUX IIPaB.
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Child welfare as the primary direction of improving
the legislation of the Republic of Kazakhstan:
prevention of bullying in everyday and educational life

The article is devoted to the actual problem of bullying, that is, intentional and systematic infliction of emo-
tional and physical harm to a minor by peers or adults. Despite a number of positive changes provoked by the
adoption of appropriate legislative instruments to combat this phenomenon, there are still gaps that need to be
addressed in the near future. The need to create a healthy atmosphere is justified by the fact that the well-
being of children, the future generation of the Republic of Kazakhstan, is the benchmark for the development
and progress of our country. Thus, in this article, the authors analyze the forms and consequences of bullying,
world-class statistical indicators, and also study international and national experience in combating this phe-
nomenon. Special attention is paid to the role of legislation in ensuring the well-being of the child and pro-
tecting him from bullying. The authors propose a number of practical recommendations for improving the
legislation of the Republic of Kazakhstan in this area, as well as for improving the legal consciousness and
legal culture of the population. The article is of undeniable interest to lawyers, educators, psychologists, soci-
ologists, human rights defenders and all those who deal with issues of childhood and child welfare in order to
improve the atmosphere prevailing around a minor citizen of our country.

Keywords: child, minor citizen, bullying, emotional harm, physical harm, school safety, child rights, educa-
tional system.

Introduction

In recent years, the media has presented bullying as an emerging problem in educational institutions.
However, this is not a new phenomenon, harassing underage children both within the home and during the
school year. Individuals who are directly involved in bullying, aggressors, initiators, instigators, have been
tormenting schoolchildren in educational institutions for decades, but they did not limit themselves to this,
continuing their bullying in public transport, on playgrounds, etc., however, the legislation did not regulate
the legal mechanisms for solving this problem.

Traditionally, the problem of bullying has been solved with the help of schoolchildren codes of conduct.
It was often possible to cope with less serious injuries on their own, cooperating with teachers, parents and
schoolchildren themselves. However, recent media attention has been attracted by extreme cases where bul-
lying has led to serious and sometimes fatal consequences. A good example in this case is the tragedy in the
Abai region, when schoolchildren who were subjected to bullying decided to commit paired suicide, and this
is not an isolated case when such events took place.

Such tragic incidents have increased the attention of the whole country to the prevention of school bul-
lying and prompted the fight against bullying. We consider it is necessary to draw attention to the fact that
not all citizens of the Republic of Kazakhstan reacted positively to the adoption of a regulatory legal act fo-
cused on the prevention and fight against this kind of psychological and physical violence.

Some Kazakhstanis wrote on their social networks, and in their survey responses indicated that, in gen-
eral, “bullying” is peculiar only to European countries and has bypassed us. According to such persons, the
Order of the Minister of Education of the Republic of Kazakhstan dated December 21, 2022 No. 506 “On
approval of the Rules for the prevention of bullying of a child” represents “a loophole for family control and
management for blackmail and corruption in the field” and “an unfinished terrible instruction” [1].

* Corresponding author. E-mail: g.iliasova@mail.ru
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Indeed, this legal instrument is imperfect in nature, but, nevertheless, it allows you to identify persons
who are obliged to keep order in educational institutions, as well as the basic principles of combating bully-

ing.
Methods and materials

The authors of this study turned to various sources providing statistical data on bullying cases in Ka-
zakhstan, which, in turn, helped to confirm the relevance of the problem and its scale.

In order to write this scientific article, the method of systematic review of the literature was used, which
allowed us to familiarize ourselves with the results of previous studies on the topic that interested us. Obtain-
ing the opinions of experts in the field of child welfare, psychology, sociology, law and education provided a
basic valuable insight into bullying, the reasons for the existence of such a phenomenon, as well as the re-
sults of this kind of pressure on human nature. In addition to the general theoretical analysis, experts gave
their personal recommendations, which can also be applied by the legislator in the process of preventing and
combating bullying.

In particular, we have studied the current legislation of our country, including the Constitution, laws re-
lated to the protection of the rights and interests of children, the educational system and others related to this
topic. A perfect comparative analysis made it possible to compare the legislation of the Republic of Kazakh-
stan with the legislation of other countries that have been successfully fighting the problem of bullying for a
long time, reducing negative percentage indicators. This allowed us to identify the best practices and mecha-
nisms that can be applied here in the future.

The study of normative legal acts and recommendations of international organizations, such as the
United Nations (hereinafter — the UN), the International Emergency Fund for Children at the United Na-
tions (hereinafter — UNICEF), the World Health Organization (hereinafter — WHO), made it possible to
familiarize and understand international standards and requirements in the field of child rights protection and
bullying prevention.

Due to the above-described methodological basis, the authors wrote a scientific article on an urgent and
disturbing topic, including reliable information, as well as having in its content specific measures to improve
legislation and prevent bullying in the Republic of Kazakhstan.

Results and their discussion

The well-being of a child is a state of physical, mental, social and spiritual health and development of a
minor, which ensures his full participation in the life of the society in which he finds himself, the realization
of his rights, potential and interests.

The well-being of the child is one of the priorities of the UN, the European Union, the Council of Eu-
rope and other international and regional organizations, as well as many civilized states, including the Re-
public of Kazakhstan.

One of the main factors affecting the well-being of a child is the safety of his life, including from vari-
ous forms of violence, exploitation, discrimination and persecution. Currently, bullying is one of the most
common and dangerous forms of violence against a minor.

Bullying (possible synonyms of this term — “intimidation”, “humiliation”, “harassment”) is defined as
any action that makes someone feel unhappy or uncomfortable because of their gender, race, religion, cul-
ture, abilities, appearance or disability, or a general combination of all of the above. This may be a one-time
incident, but more often it repeats over a period of time, putting the victim of bullying in a difficult psycho-
logical and physical condition.

Bullying can take the form of name-calling, threats of violence, actual violence, intimidation, isolation,
ridicule or other actions such as spreading unpleasant stories and gossip, sending inappropriate text messages
and/or emails or making inappropriate phone calls, inappropriate use of the Internet/personal websites/blogs.
Such actions are aimed at making the victim feel threatened, humiliated and unsafe.

Some types of bullying are physical in nature. For example: pushing, hitting, kicking, spitting, inappro-
priate touching (including of a sexual nature) or any other physical activity that is used in such a way as to
make another person feel in danger. In addition, this category may also include the seizure and damage of
personal property, which has both material and non-material value for a person who is a victim of external
circumstances.

The physical type is accompanied not only by action, but also contains a verbal character, but, at the
same time, the verbal character can be separate from the physical manifestation. Thus, the victim of bullying
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hears in his address: name-calling, taunts or any other comments aimed at causing harm or used for intimida-
tion. Along with the verbal type, there are also written insults: passing notes, graffiti, threats sent by e-mail,
abusive text messages and other abuses of technology and social networks.

Also, in some sources, harassment acts as a separate group, which is of a relative nature: the exclusion
of people from groups, which is especially painful for the younger generation who are used to being part of
society and culture, as well as deliberate ignoring, gossip, and spreading rumors [2].

The listed emotional and physical effects on the unprepared and unshared psyche of a minor can be in-
fluenced in various ways, and none of them can be attributed to neutral or positive.

So, the signs and results of bullying are recognized:

1) Physical: bruises, scratches, cuts, damaged clothes;

2) Health condition: loss of appetite, abdominal pain, headaches, sweating attacks, sleep disorders, pan-
ic attacks, incontinence of natural physical waste;

3) Emotional: unwillingness to go to school, withdrawn or secretive behavior, unhappiness, unusual
manifestations of character, refusal to talk about problems, high level of anxiety;

4) Changing the usual daily routine: they ask to take them to school instead of walking/traveling by
public transport; they ask for more money, things that are lost or disappear repeatedly;

5) Academic: difficulty concentrating, impact on grades, missed classes.

Bullying is a global problem that affects millions of children worldwide. According to WHO, about
20% of children aged 11 to 15 years are subjected to some form of bullying by their peers at school, and
about 10% of children aged 13 to 18 years are exposed to this kind of activity on the Internet.

In 2020, in Kazakhstan, according to UNICEF materials, 63% of children witnessed violence and dis-
crimination, 44% became victims and 24% committed acts of violence and discrimination against other chil-
dren at school [1].

A national study for 2022 on the assessment and monitoring of schoolchildren's behavior in relation to
their health and well-being, conducted by the National Center for Public Health of the Ministry of Health of
the Republic of Kazakhstan, showed that 17.5% of children are bullied from time to time, 6.8% of the sur-
veyed adolescents experience bullying and intimidation from others 2-3 times a month, 14.1% of children
aged 11-15 years old admitted that they themselves participated in bullying in relation to their peers [3].

Educational institutions have an ethical and legal responsibility to prevent bullying of any kind, ideally
as part of a comprehensive approach to ensuring school safety and encouraging positive behavior. However,
due to the fact that the administration of such organizations neglect their duties, concealing cases of harass-
ment, hoping to solve this kind of violation of the rights of the child at their own level, without publicity and
involvement of other authorities, leads not only to the inability to establish accurate statistics of bullying in
Kazakhstan, but also to the death of victims. As noted by the deputy of the Mazhilis, Nartai Aralbayuly, in
June 2023, “according to UNICEF, 66% of children in Kazakhstan face violence and discrimination at
school. According to experts, elements of bullying and extortion form suicidal behavior in children. Unfortu-
nately, according to WHO, the country ranks 10th in the world in the number of suicides among adoles-
cents” [4].

The fight against bullying requires a comprehensive and multi-level approach, including legal, social,
psychological, pedagogical, medical and other aspects. One of the important elements of this approach is the
improvement of legislation regulating the prevention and counteraction of bullying, as well as the protection
of the rights and interests of affected children. Legislation should reflect modern standards and requirements
of international law, as well as take into account national peculiarities and realities.

In most countries, bullying is a punishable act and is considered an interference with personal human
rights, which are specially protected by the Constitution of each country.

Due to the fact that we are discussing bullying of a child, who is often accompanied by the fact that the
initiator is the same child, the question of criminal punishment is not in any of the countries, but the question
is quite different if a person who has reached the age of majority is subjected to minor bullying.

Historically, the power over bullying in the United States has been almost exclusively the responsibility
of school systems, and legislation governing the effects of bullying reflects a recent trend to view the most
serious forms of bullying as criminal behavior that should be dealt within the criminal justice system.

Nevada has criminalized the threat of bodily injury or death to a schoolchild or school employee by
verbal, written or electronic communication with the intent to intimidate, cause alarm; with the aim of caus-
ing panic or civil unrest or interfering with the work of a public school [5].
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North Carolina recently passed a new law criminalizing cyberbullying, making it a misdemeanor of-
fense for youth under the age of 18 [6].

A key part of Idaho's bullying legislation is contained in section 18 of the state's Criminal Code. The
Law defines and prohibits harassment, intimidation, and bullying among schoolchildren, including bullying
committed using technology (for example, a landline phone, car phone, or cordless phone, or using data or
computer software accessed through a computer, computer system, or computer network). The law also con-
tains a statement that any “schoolchild who personally violates any provision of this section may be guilty of
an offense” in accordance with the Criminal Code [7].

In the state of Virginia, it is accepted that the most serious cases of harassment are punishable by a fine
of $ 2,500 and imprisonment for up to a year, and victims have the opportunity to sue schoolchildren who
behaved inappropriately towards them.

Although bullying itself is not a separate criminal offence in the UK, some acts (or communications)
involving intimidation or containing threats may be considered a crime, for example, under the Intimidation
Act (1997) (Protection from Harassment Act), the Public Order Act (1986) (Public Order Act), the Malicious
Communications Act (1988). Thus, in accordance with the latest regulatory legal acts, any person sending an
electronic message that is indecent or grossly offensive, threatening or containing false information (which
the sender knows about) is guilty of a crime [5].

For the most part, legislators require the introduction and use of appropriate preventive programs that
include certain stages of work within an educational institution. Thus, clear sanctions are being developed
against the initiators of bullying, up to and including expulsion from school. In some primary schools, so-
called school courts are organized, where a commission consisting of elected representatives of schoolchil-
dren and teachers examines complaints of harassment and determines the measure of punishment [8].

It is also important that responsibility is also provided for the administration of educational institutions.
Under Arizona law, school staff has increased responsibility for failing to identify bullying when it occurs
and respond appropriately [9]. Missouri law also requires schools to sanction school staff who fail to comply
with reporting requirements to law enforcement agencies [5].

However, the existence of a punishment system is not enough, since it occurs after the discovery of the
fact of harassment, such offenses must be prevented and dealt with from the moment of the first signal.

To address this problem, many countries have implemented a number of programs and initiatives aimed
at reducing bullying and violence in schools: Kiusaamista Vastaan (hereinafter — KiVa), Olweus Bullying
Prevention Programme (hereinafter — OBPP), United Against Bullying (UAB), SAVE, Donegal and ABC,
Bulli & Pupe (Bullies and Dolls), etc.

Germany for the most part uses OBPP, which includes a system of patronage of high school schoolchild
over younger ones. Thus, at the beginning of the school year, each fourth-grader takes a first-grader under
his care and throughout the year helps him adapt to school, solve various problems, becomes his friend and
assistant. Another interesting example is the experience of a preparatory school, where 1st and 2nd, 3rd and
4th grades study together. That is, children from two classes are combined into one class so that older chil-
dren can help their younger classmates in their studies and not only in this. Such a scheme unites children
and teaches them to take care of the smaller, weaker ones, and not to use force against them. In addition to
incentive methods, punitive ones can also be used. The school may establish its own system of punishments
for bad behavior or learning, for example, staying in class after lessons (Donnerstunde). If a schoolchild
scores a certain number of demerit points during the year, he/she may be expelled from school.

Germany also has a tendency to entrust the implementation of preventive programs to trained volun-
teers who are students of humanities, who, due to their age and the smaller gap between generations, have a
chance to quickly gain the interest and trust of teenagers, in particular, and start a more intensive discussion
on the problem of bullying at school [10].

In the Republic of Kazakhstan, starting in 2022, a big step has been taken in the field of prevention and
control of bullying. Amendments and additions have affected various regulatory legal acts, including the
Law of the Republic of Kazakhstan “On Education”, “On Mass Media”, etc.

The legislator has fixed a concept similar to that given by UNESCO in 2019 regarding the interpretation
of bullying. Thus, according to the Order of the Minister of Education of the Republic of Kazakhstan dated
December 21, 2022 No. 506 “On approval of the Rules for the Prevention of bullying of a child”, these are
systematic (two or more times) humiliating actions, harassment and (or) intimidation, including those aimed
at forcing or refusing to commit any kind of actions, as well as the same actions committed in public or using
mass media and (or) telecommunications networks (cyberbullying) [11].
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In addition to explaining the offense committed against a minor, a measure is provided to combat this
negative phenomenon. However, there are aspects of the procedure that require reflection, revision and ad-
justment in order to more productively ensure the well-being of a child who has been bullied.

Upon reviewing the Order of the Minister of Education, attention was drawn to a seemingly insignifi-
cant detail in subparagraph 2 of paragraph 9 of Chapter 3, which directly examines the procedure for receiv-
ing information about child harassment and actions to identify signs of child harassment and respond to
them. The deputy head of the educational organization for educational work is given a period of 1 (one)
working day after receipt of information, within which he conducts a conversation with a child who has been
bullied, with the initiator / instigator of bullying, their legal representatives with the involvement of a class
teacher, a teacher-psychologist. However, if the information became known on weekends or holidays, and
work with all parties begins only on working days, then the child victim will be in a state of stress and de-
pression for the entire period, undergoing a wave of proliferation of negative information, including through
social networks. Even a few days can play a big role in the onset of those bullying results that were given
above. In this regard, we believe that it is necessary to react in the context of such circumstances immediate-
ly, from the moment the signal about such an event is received.

Subparagraph 2 of paragraph 12 of the same regulatory source indicates that, in addition to registering
the initiator/instigator of bullying, monitoring of correction is provided. However, it is unclear what the crite-
ria are for determining correction is it enough that there have been no more complaints about this child, or
does he need to lead a generally positive social life.

The Law of the Republic of Kazakhstan dated July 23, 1999 No. 451-1 “On Mass Media” has been
amended in accordance with the Law of the Republic of Kazakhstan dated May 3, 2022 No. 118-VII ZRK
“On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan on the protection
of the rights of the child, education, information and informatization”, in the section of the statement on the
consideration of the facts of cyberbullying on Internet resources in relation to a child.

According to paragraph 1 of article 18-4, an application on the facts of cyberbullying against a child is
considered by an expert group within 3 (three) working days from the date of its receipt [12].

As a tool of pressure on the victim, cyberbullying is quite dangerous, since information, including vid-
eo/photo materials, can be distributed on social networks and be publicly available. This is confirmed by the
Law of the Republic of Kazakhstan dated July 5, 2004 No. 567 “On Communications”, which states that
cyberbullying against a child can be committed both as propaganda for the sexual exploitation of minors and
include child pornography in its content [13]. On this basis, three working days is quite a long time, especial-
ly when, for example, the site will not be at least temporarily blocked. Such a measure to prevent bullying
will allow to restrict an increasing number of users from viewing materials that may cause some kind of
harm to a minor who has been subjected to cyberbullying.

No less frightening are cases when the information requested by an expert group to confirm the fact of
cyberbullying falls within the competence of several information holders, and when responding to an appli-
cation, it is required to obtain information from other information holders. In this case, the review period
may be extended once by the authorized body for no more than 15 (fifteen) calendar days. This period of
time seems to be incorrect for the same reason of the child's moral suffering from the dissemination of possi-
ble material on the social network.

Resolution of the Government of the Republic of Kazakhstan dated August 31, 2023 No. 748-2 “On
approval of the Comprehensive Plan for the Protection of Children from Violence, suicide Prevention and
ensuring their Rights and well-being for 2023-2025” provides for a number of measures aimed at realizing
the rights of children to protection from violence, bullying and abuse. Short-term measures were envisaged
for implementation within the framework of September-December 2023 [14]. Nevertheless, a more detailed
search did not reveal the methods planned by the Decree for early detection and assistance to minors who
have been subjected to or witnessed violence, bullying, cyberbullying, programs for the prevention of child
bullying in educational institutions (based on the experience of the Finnish KiVa program), etc.

The legislator's choice of this program as a whole may contradict subparagraph 4 of paragraph 10 of the
“Rules for the Prevention of child Bullying”, according to which measures are being taken to resolve an in-
cident related to child bullying by involving a mediator with the consent of the legal representatives of the
child, the initiator/instigator of bullying, and the child who was bullied [11], since the meaning of the KiVa
program is not in the reconciliation of the parties, and in the impact on third-party viewers of the con-
flict [15].
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The Order of the Minister of the Republic of Kazakhstan “On approval of the Rules for the prevention
of bullying of a child” defines the procedure for the prevention of bullying of a child in educational organiza-
tions, covering cyberbullying committed in the Internet space [11]. However, the child's activities are not
limited only to school or social networks, forums, chat rooms, gaming platforms, etc.

Children may experience bullying while attending their additional classes, playing sports, music, danc-
ing, drawing and other creative activities, as well as while visiting cinemas, parks, museums, libraries and
other public places. For example, in the United States, there is a Federal Law on the Protection of Children
on the Internet (CIPA), which requires libraries receiving federal subsidies to install filters on computers to
prevent children from accessing malicious content.

Bullying in other areas of children's activities can have the same or even more serious consequences
than if it takes place in an educational institution, as it can affect the development of children in different
areas, such as physical, mental, emotional, social, cultural, creative, etc. Bullying can undermine children's
self-confidence, their interests, abilities, talents, hobbies, as well as their relationships with other people.

Bullying in other areas of children's activities can be more difficult to identify, prevent and suppress
than bullying at school, as it can occur in different places, at different times, with different participants and
through different channels. In this sense, the legislation of the Republic of Kazakhstan needs to expand the
scope of legislation on the prevention and counteraction of bullying to all places where a minor may encoun-
ter bullying, as well as promote cooperation and coordination between various bodies and institutions re-
sponsible for the prevention and counteraction of bullying.

Conclusions

In this article, the problem of child welfare was considered, related to the lack of a full-fledged legal
mechanism focused on preventing and combating bullying in everyday and educational life in the Republic
of Kazakhstan.

The authors base their conclusions on the analysis of existing studies on the effect of bullying on the
mental and emotional state of a minor with a fragile psyche. Such forms of violence as bullying, threats and
blackmail and other manifestations of bullying have a detrimental effect on the mental health of children, as
well as on their educational achievements and social adaptation, whereas the generation that may currently
suffer from bullying by their peers or others is the future of our country, the continuation of history and the
name “Kazakhstani”.

There is no doubt that the problem of bullying has become especially relevant in the light of the devel-
opment of technology and the Internet and the extensive use of information and communication technologies
in all spheres of life. However, the mechanisms that operate in the country in relation to countering
cyberbullying are crude and shaky, requiring their logical strengthening and timely response by those re-
sponsible for such a fight.

The authors of the article note that in order to effectively combat bullying, it is necessary to develop and
implement comprehensive measures that include not only legislative acts, but also programs to support vic-
tims of bullying, mechanisms for early detection of cases and prevention of manifestations of this phenome-
non. In addition, it is not necessary to limit the current rules exclusively to an educational organization, since
comprehensive coverage of all areas will be much more productive, given the requirements that modern
youth now face — to be comprehensively developed, culturally athletic, etc.

Nevertheless, the steps taken by the legislator are indeed a positive start in preventing and suppressing
bullying.

Thus, based on the conducted research and the data presented in the scientific article, it can be conclud-
ed that it is necessary to improve the legislation of the Republic of Kazakhstan in the field of child welfare
and the prevention of bullying, the fight against it. Such measures will contribute to the creation of a safe and
supportive environment for children, as well as contribute to their full development in educational and daily
life.
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15 VYronoBHas OTBETCTBEHHOCTH W CIICIIIPOTPAMMBL: KaK JeTel 3a pyOekoM 3alIMIIAloT OT OyJUIMHTa. — [DJNEeKTPOHHBIA pe-
cypc]. — Pexum mocryma: https://www.inform.kz/ru/ugolovnaya-otvetstvennost-i-spetsprogrammi-kak-detey-za-rubezhom-
zashishayut-ot-bullinga-f030f1?ysclid=Igxv562bkt1306 76836

I''A. Unbscosa, C. XKambypbaeBa

Bananbin sua-aykarsl Kazakeran Pecnmy0iuKkacbIHbIH
3aHHAMACBIH KeTIIAIPYaiH 0acbIM 0arbIThI PeTiH/e:
KYH/EJIIKTI eMip/e :xdHe 0ij1iMm Oepyae OyJVIMHITIH aJIBIH aJIy

Makaa OyJUIMHITIH, SIFHH KYp/JacTapbIHBIH HEMece epeceKTepAiH TapalblHaH KaMeJeTKe ToJIMaraH Oajara
KacakaHa OHE JKYHeNi Typ/e 3MOIMOHANBI )KOHE (DM3HMKAJBIK 3USH KEeNTipy OOMBIHINA ©3€KTi MaoceJeciHe
apHairaH. Ocbl KYOBUIBICKA Kapchl Kypec OOMbIHIIA THICTI 3aHHAMaNbIK Kypanaapibl KaObLinayaaH
TybIH/IaFaH OipKaTap OH e3repicTepre KapaMacTaH, aKbIH apaja oJlap/Ibl )KOIO/IbI Talal €TEeTiH OJKbUIBIKTAp
omi e Gap. CamayarTsl aTMOocdepaHbl Kypy KakeTTiniri Kazakcran PecryOnuKachIHBIH KeNeMIeK Yprarbl —
OananmapAbIH d1-ayKaThl eNiMi3iH AaMybl MEH MPOTPECiHiH 3TAIOHBI eKeHAIriMeH Herizzaeneni. Ocpulaiima,
Makanaga aBTopyap OyJUIMHITIH (opManapsl MeH CajiapblH, ONEMIK JEHIelieri CTaTHCTHKAIIBIK
KOPCETKIIITep/Ai TaJIaiabl, COHBIMEH KaTap OChl KYOBUIBICIICH KYPECYAiH XaJblKapajblK JKOHE YJITTBIK
Toxipubecin 3eprreiini. bamaHblH on-ayKaThIH KaMTaMachl3 €TYZAEri JKoHE OHBI OYJUIMHITEH KOpFayJlarbl
3aHHAMaHBIH peJiHe epekile Ha3ap ayaapsuianbl. ABropnap Kasakcran PecryOinMKachIHBIH OCHI cayasiarbl
3aHHAMachlH KETUIIPY, COHIAaN-aK XaJbIKTBIH KYKBIKTHIK CAaHAChl MEH KYKBIKTHIK MOJICHHETIH apTThIPY
OoiibiHIIa OipKaTap MPaKTHKAJIBIK YCHIHBIMAap OepreH. Makama 3aHrepiepre, TopOueliiepre,
MICUXOJIOTTAPFa, OJEyMETTaHYIIbUIApFa, KYKBIK KOpFaylIbUIapFa JKOHE eNMMI3ZliH KOMeJeTKe TOJIMaraH
a3aMaTThIH aifHalachIHIAFel aTMOC(epaHbl XKakcapTy YIIiH OanaHbH OananblK MIaFsl MEH JNI-ayKaThlHa
KaTBICTBI OapJIbIK TYJIFajap YIIiH CO3Ci3 KbI3BIFYIIBUIBIK TYABIPAJIBL.

Kinm ce30ep: Gana, KoMeJeTKe TOJNMaraH a3aMar, OYJUIMHT, KOKaH-TOKKBI KOPCETY, SIMOIHOHAIIBIK 3USH,
(bU3UKAIIBIK 3MsTH, MEKTENITET] Kayilci3aik, 0ana KYKbIKTaphl, 0i1iM Oepy xkyiteci.

144 BecTHuk KaparaHguHckoro yHnuBepcuteTta



Child welfare as the primary direction ...

I'.A. Unesacosa, C. XKamOypbaeBa

Baaromosyune pedeHKa Kak MepBOCTENeHHOE HANIPABJIEHHE COBEPIIEHCTBOBAHMS
3akoHoaaTebcTBa PecnmyOuku Kazaxcran: npeaxynpexaenue 0yJUIMHIa
B NIOBCEIHEBHOI U 00pPa30BaTeJIbHOM KU3HHI

CTaTbsl MOCBAIICHA aKTyaIbHOU MpobieMe OyJUIMHIA, TO €CTh YMBILIUICHHOTO M CHCTEMaTHYECKOTO IPUYH-
HEHMS SMOLMOHAIBHOTO U (U3HYECKOTO Bpe/ia HECOBEPIICHHOJIETHEMY JIMIy CO CTOPOHBI CBEPCTHUKOB MM
B3pocibIX. HecMOTpst Ha psifi MO3UTHBHBIX W3MEHEHHUIl, CIPOBOLMPOBAHHBIX MPHUHATHEM COOTBETCTBYIOLINX
3aKOHOJATEeIbHBIX MHCTPYMEHTOB MO OOpbOE C JaHHBIM SIBICHHEM, BCE CIE MMEIOTCS MPOOEINbI, KOTOPbIE
TpeOyIOT CBOETO YCTpaHEeHUs B Omkaiimee Bpemsa. HeoOXomuMocTs co3manus 30poBoi atMocdepsr 06oc-
HOBBIBaeTCS TeM, YTO Onaromosrydywe Jretei, Oymymero nokoienus PecryOnukn Kaszaxcran, — 310 3TanoH
pa3BUTHsS U TIporpecca Hamreil crpaHbl. Takum oOpa3oM, B HacTosmield paboTe aBTOPbI MPOaHATH3UPOBAIN
($hopMBI 1 TTOCIIeACTBUS OYIIMHTa, CTATHCTHYECKHE TT0KAa3aTeIM MHUPOBOTO YPOBHS, @ TAKXKE U3YIHIH MEXKIY-
HapOJHBIM U HAIlMOHAJIBHBIA OMBIT OOPEOBI ¢ 3TUM sABIcHUEM. Ocoboe BHUMaHHE yIeIeHO PO 3aKOHOA-
TENbCTBA B 00ecreyeHn  Oaronony4duns pedeHka U 3alyTe ero oT OyJuinHra. ABTOpaMy MPEeAIoKeHbI MpaK-
THYECKHE PEKOMEH/IAINH 110 COBEPIICHCTBOBAHUIO 3aKOHOAaTeNnbcTBa Peciyouku KasaxcraH B 310it cdepe,
a TaKoKe IO MOBBILICHHIO TIPABOBOTO CO3HAHMS M MIPABOBOW KyJIBTYpbhl HaceseHus. CTaThsl IPE/CTaBIIsIeT He-
OCHOPUMBIH HHTEPEC JUIsl IOPHCTOB, IIEIaroroB, IICHXO0JIOTOB, COLMOJIONOB, IIPAaBO3AIUTHHKOB U BCEX, KTO 3a-
HIMaeTCsI BOIIPOCAaMH JIETCTBA M Giaromnoiydns pedeHka, 4To0Bl yCOBEpIICHCTBOBATH aTMochepy, HapsIIyro
BOKPYT HECOBEPILICHHOJICTHETO IPaKAaHHHA Hallleil CTPaHBI.

Kniouesvle cnosa: peGCHOK, HECOBEPILICHHOJICTHUH TI'PaXAaHUH, OYJUIMHT, TPaBilsi, SMOLUOHAIBHBIH Bpel,
(dusndeckuii Bpen, 6€30MacHOCTb B LIKOJIE, TipaBa pedeHKa, 00pa3oBaTebHas CUCTEMA.
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BananapapiH aknaparThIK Kayilnci3airiH KYKbIKTBIK KAMTAMACKI3 eTy 00iibIHIIIA
Eypona enaepinin To:kipudecine caablCTBIpMaJIbI TAJNAY

BananapiplH KYKbIKTapblH OachIMIBIKIICH KOpFayZAbl Talan eTEeTIHACPAIH KaTapblHa OJIapIblH
aKMmapaTTHIK KayilCi3miKKe, SFHH KOFaM MEH MEMJIEKET TapalblHaH OanamapiaslH eMipi MeH
JIeHCayJIBIFBIHA KAyl TOHIIPETIH HeMece OJap.IbIH KAIBIITEI MOPAIBIBIK, PYXaHH, ICHXUKAIIBIK JKOHE
(M3UKaNbIK JaMyblHAa 3USH KeNTipyl MYMKIH akmapar TypJiiepiHeH KOprayAbl KaMTaMachkl3 eTy
KYKBIFBI JKaTaibl. bananap/iblH aknapaTThIK Kayinci3giriH KYKbIKTBIK KaMTaMackl3 eTy — OyJ1 KypJedi
JKOHE CEpIHiHAlI MiHIET OOJNBIN TaOBLTA/bI, OJ1 TEK THICTI 3aHHAMAJBIK KaMTaMachl3 €Ty FaHa eMec,
COHBIMEH Oipre KOFamJbl KCHIHEH TapTy.bl, TEXHOJOTHSUIBIK JAHBIHIBIKTBI, COHAAM-aK JKaHa ChIH-
KaTepyep MEH MYMKIHAIKTepre yHeMmi Tanjgay MeH OeiiMaenyai Tamam eteni. Makamama Amepuka
Kypama Ilrarrapsi, ¥nbiOpuranus, ['epmanus, @®paHiys MbICalblHIa 3aHHAMAJBIK aKTilepre,
CTpaTerusuiap MeH ToKipuOenepre CalbICTBIPMalbl Tajjay jkacaiFaH. ABTopnap Oanamap/plH
aKIapaTTHIK KayiNCi3OiriH peTTey TocUIAepiHAeri allbsl TeHACHIIAp MEH alfbIpMaIIblUIbIKTapIb]
aTanm ©TKeH, jkekenereH Eypoma ennepiHiH aqablHAa TypFaH TaOBICTHI TXipuOenep MeH KayimTi
JKaFaimapapl aHsIkTaraH. OHIIalH opTafarbl KayinTepl a3aiiTyra eHe Oaianap/blH JaMybl YINiH
Kayimci3 KeHICTIK Kypyra OaFbITTaJFaH KYKBIKTBIK Kypaylap MEH InapanapiblH THIMIUIriHe 6acThl
Hazap ayzaapbuiradH. CanbICTBIPMABl SMICTI JKOHE JKANMbl Talgay MEH JKaJIbUIayJblH FHUIBIMU
ozicTepiH KoJaHa OTHIPHII, IIET MeMIIeKeTTepae Oanagapasl HUGPIbIK KEHICTIKTe KOpFay OOHBIHIIA
KOJIZIAHBICTAFBI MIapalapIblH epeKIICTIKTepi, TEHACHIMIIAPHL, TOCUIIEP] MEH THIMIUTITT aHBIKTAJIbI.
XKyprizinmren 3eprreymiH HoTmkenepi Kasakcram PecrmyOnukaceiHma OananmapAblH — aKIapaTThIK
KayiIci3/irid KYKbIKTBIK KAMTaMachl3 €Ty )KYHeCiH KeTinipy OOWBIHIIIA aBTOpIAp YCHIHFAH BIKTUMAI
mapaap GonpL.

Kinm ce30ep: 6ananap, aknmapaTThIK Kayilci3liK, akmapaTThIK KayilnCi3MiKTi KYKBIKTHIK KAMTaMachi3
€Ty, HHTePHETTeT| Kayil-KaTepiep, IH(PIbIK cayaTThUIbIK, AepOec JepeKkTep/ii Kopray, XaabIKapablK
aKIapaTThIK Kayilci3mik.

Kipicne

Texnomorusiiap Oi3/iH KYHACTIKTI ©MIpIMI3IiH axbipamac OeJiriHe alHaNaThiH Ka3ipri uQpIBIK
KOoFamJia Oaliaiap/blH aKnapaTThIK Kayilci3iri Mocelnenepi epeKile ©3eKTUIr MEH MaHbI3JIbUIbIFbIHA Ue
Ooxyna. bananmap BUpTyanapl aneme KoOipeK yaKbIT ©TKi3ei, MW 0JI 0Ky, OCTapbIMEeH Coliyiecy HeMece
OWBIH-caybIK O0JCHIH. JlereHMeH, IMQPIBIK IOYipAiH MAayChl3 apTHIKIIBUIBIKTAPBIMEH Oipre Keke
JIEPEKTEPIiH CaKTalyblHa, Oajajap/blH MCUXOJOTHIBIK OJ-ayKaThlHA JKOHE (DM3MKAIBIK KayilcCi3zirine
KaTBICTBl eJIeyJi ChIH-KaTepyiep JA€ TYbIHIAHAbL. 3USHIBl KOHTEHT, KHOEpPOYJUIMHT, KOMIBIOTEPIIiK
3USHKECTEPMEH JKOHE ajasKrapMeH OaillaHpIC, OKCTPEMUCTIK, TOpPHOTPAQHUsUIBIK >KoHE Oacka 1a
JNECTPYKTHBTI aKMapaTThlH Tapalybl JKEKe aJaMFa YJIKeH 3HsSH KeNTipyl JkoHe Oanamap MeH
KACOCHIPIMJIEP/IIH TICUXOJOTHSIIBIK JKOHE 3MOIMOHANIBIK JKaFaiblHA €lieylli 9cep €Tyl MYMKIiH, ojap e3
JKachlHa OalJIaHBICTBl OHBIH CHIIATBIH JKWi TyciHOeWmi. OcChIHAAl CHIH-KaTepyepai €CKepe OTHIPHIIL,
OayanmapIIblH aKmapaTThIK KayilCi3MiriHIH MaHBIBABUIBIFBEIH TYCIHY OJIApABIH OJI-ayKaThl MEH Kayirci3
JaMyblH KaMTaMachl3 eTyIiH axblpamac Oeslirine aifHanansl. ATa-aHa Oakpliaybl MEH Oanajapibl Kemigeri
Kayinci3 Toxipubere ylpeTyaeH O6acran, MUQPIIBIK TEXHOJIOTUSHBIH OCHI acMeKTIIepAiH OCKEJIeH YPIIaKThIH
TICHXUKAJBIK TCHCAYJBIFBl MEH OJISYMETTIK ©3apa OpEKETTeCYiHe oCepiHe NEHIHTI OCBI MOCEJICHIH opTypdIi
ACTEKTUICPIH 3epTTey JKOHE TYCIHY OajajapblH aKmapaT TMEH TeXHOJIOTHSFa TOJBI SJEMJIE TOJBIKKAHJIBI

* Xar-xaGapnapra apHanran asrop. E-mail: akimzhanova.marzhan@mail.ru
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JKOHE Kayilci3 ecyiH KaMmTaMachl3 €TyJAe IICHIyIli pell aTKapaibl J>KOHE OCHI Calafarbl FBUIBIMHU
3epPTTEYJICPAIH ANIBIHFBI KATAPBIH aKMapaTThIK KAyINCI3AIK alajbl.
AKMapaTThIK Kayil-KaTepJiepAcH KOpFay KYKBIFBI OipKaTap XallbIKapaiblK KYKBIKTHIK aKTiLIepe
KaMTBUTFaH, aTtanm aircak «bama KykbikTapbl Ttypansl» Komeenuus [1], Eypona xeHeciHiH Myie
MeMJIEKeTTepiHiH MUHHUCTpIIEp KOMHUTETIHIH XaHa aKMapaTThIK-KOMMYHHKAITMSUTBIK OpTama OanaiapablH
MYMKIHIIKTEpiH KEHEWUTy XKoeHiHmeri YChIHBIMAaphl [2] »koHe Kazakcram PecmyOnmukacbiHBIH OipKatap
3aHAapeiHaa, artam  aitcak: «Kasakcram PecnyOnukacelHmarsl OalaHbIH KYKBIKTapel Typamby  [3],
«banamapapl meHcayNBIFBI MEH NaMyblHAa 3HWSH KENTIpeTiH aKmapaTrTaH Kopray Typansl» [4] 3ammaphbl.
Conpaii-ak, Kazakctan PecmyOmuWKachIHBIH aKmapaTTHIK Kayilci3miri MoOceNeciH IIenry MaKcaThIHAa
Kazakcran PecnyOnukaceiabiH [Ipesunmenti  K.-JK.K. TokaeBTeiH JapibiFbiMeH —e€IjiH — aKmapaTThIK
KayilcCi3OiriH  allaMHbIH, MEMJICKETTIH IIIKi JKOHE CBHIPTKbl CHIATTaFbl aKMapaTThIK KaTeplepleH
KOpFaITyBIHBIH JKal-Ky#i peTiHae KapacThIPAThIH, OJ1 apKBUTHI JKeKe TYJIFAaHBIH KOHCTHUTYIHSIIBIK KYKBIKTaphI
MeH OOCTaHJIBIKTAPhI, TOYEJICI3IIT], a3aMaTTap apachlHla OTAHIBIK Me/Ina OHIMICPIiH O0oceKere KaOIeTTiIir
MEH CYpPaHBICBIH apTTHIPYABI JKy3ere acelpatbiH Kazakcran PecryOnukachlHBIH AKNApaTTHIK TOKTPUHACHI
KaOBuTIaHas! [5]. XanbiKapanslk KOFAMIACTHIK ITEH Oi3/IiH eTiMi3 OJapabIH MOIEHH JaMybl MEH IICHXUKAIBIK
NeHCAayNbIFbIHA KaHAal na Oip 3WsAH KenTipyl MYMKiH akMapaTThlH TapalyblH OOJIIbIpMay YIIiH OapibIK
mapanapabl Kaobuimaysl Kaxer. Kasipri Tanma OananmapibplH akmapaTThIK Kayinci3giri jaen OamanapibiH
JICHCAYJIBIFEI MEH JIaMyblHa 3USH KEITIPETiH aKnmapaTTaH KYKBIKTapbl MEH 3aHIbl MYIJICIEPiH KOpFayabl
KaMTaMacel3 ery gen Tycimimemi [4]. Bismin oibIMbI3Ima Oy 3aHAbl aHBIKTaMa Tap MAarFbIHAJBI OOJIBIT
KepiHeli, OUTKeH1 0J1 TeK Oip MaceseHi O0DKalbl — aKnapaTThIH 3USH KeNTipyiHe OalIaHbICThl TOYEKEIIH
O0onmayel. bi3 Oamamapapl Tek 3HWSHIABI aKMmapaTTaH KOpPFAaHMBI3 JeN aiTyra 0oJanbl, ©HUTKEHI OHBIH
aKImapaTka KoJI )KeTKi3y KYKBIFBIH iCKe achIpy Ke3iHIIe OastajapIblH MYIIeIepiHiH KOPFaIysl, 3aHMEH THIHBIM
caipIHOaFaH KBI3METTI JKY3€re achlpy MYAJECIH/IE aKapaTThl Maigaany KYKBIFBI eckepinmMeiini. COHbIMEH
Kartap, Oy aHbIKTamMaa Oananap/blH JKeke 0achl JkoHe 0acKa Ja MaHBI3/bl aKIaPATTHIK KYKBIKTAPHI TypPabl
KYITHS aKIapaTThl KOpray eckepiiMereH. JKeke TYIFaHBIH aKIapaTThIK Kayinci3airiMeH Tikenel 0aiIaHbICThI
aHBIKTaMaJIapabl JKETUIIPY KaXKETTLNIr FRUIBIMH KOFaMIacThIKTa OipHerme per Kosranas! [6; 28]. Ockbiran
OaitnanpicThl Kazakcran PecnyOnukacbinna Oamanap/plH aKmapaTThIK KayilCI3MiriH KaMTaMachl3 eTyMEH
JKOHE OallaHbIH IICUXHMKAJBIK JICHCAYJIBIFBIHA 3HSH KEITIpyl MYMKIiH aKIapaTThIK ChIH-KaTepiep MEH
TOYEKEJIZICPIe YaKbIThUIBI OPEKET €TyiIMEeH OaiIaHbICThI MPOLECTEP/Ii KYKBIKTBIK PETTEY Maceleaepi 03eKTi
0osbin  OThIp. [lUdpiblKk TeXHONOTUSIAP/BIH —OanajaplblH JKeKe OachlH KaJIbINTACTBIPYFa JKOHE
QJIEyMETTEHYIHE OCepiH TYCIHyre JIEreH YMTBUIBIC Oi3re ONapIblH KAyilCI3MIriH KaMTaMachl3 eTyJe FaHa
€MecC, COHBIMEH KaTap BUPTYaIIbl KEHICTIKTe MUQPIBIK O11iIM MEH 3TUKAJBIK MiHE3-KYJIBIKTHI TAMBITY YIIiH
JKaFJal kacayaa a MiHaeT Kosael. OChI callafiarbl FRIIBIMHU 3€PTTEYJIED KaHa ChIH-KAaTepJIep/Ii )KOHE OJIap bl
HICIITYIIH THIMJI 9ICTEPIH aHBIKTAY YIIiH, COHAaW-aK HMUQPIBIK SPKIHJIK MMEeH OajanapiablH Kayirci3airi
apachlHJAFbl TeNe-TeHIIKTI KypyFa BIKMall €TeTiH YCHIHBICTapAbl o3ipliey YIIiH KakeT. Makananarsl
ABTOPJIBIK TOCIT OayamapiblH aKMapaTTBIK KAYIMICI3MIriH KaMTaMachkl3 €Ty CalachIHAAFbl IIETEINIIK
TOKIpHOCHI 3epTTey KaXKETTUIrIMEH, Oananappl OHJAWH Kayil-KaTepiepAeH KOpray »MKoHE OJlapIblH
UUPIBIK CayaTTBUIBIFBIH JIAMBITY VIIIH OPTYPIi enjep o3ipJereH oaicTeMeNeplli, CTpaTerusiap MeH
casicaTTap/ibl KapacThIpyMEH aHBIKTaJIAIbI.
3epTTeyaiH MakcaTbl — Oaajap/AblH aKnapaTThIK Kayilci3AiriH KaMTaMachl3 €Ty cajackiHarsl Eyporma
eNnJiepinin Toxipubecin 3eppeney, Kaszakcran PecrmyOnukaceiHga OananapiblH aKmapaTThIK Kayilci3airiH
KYKBIKTBIK KaAMTaMachl3 €TYIIH ©3€KTi TEOPHUSUIBIK JKOHE TIXKIpUOEINiK MoceleNepiH aHBIKTay YKoHe ey,
COHJIali-aK OCHI CaJIaJlaFbl 3aHHAMAHEI 931pJIey JKOHE JKETUIIIPY >KOHIHIET]1 YCHIHBICTAp/Ibl FRUTBIME HETi31Iey
00J1bIT TAOBLIAABI. benrijieHreH MaKcaTka JKeTy/Ie KeJieCi MIHASTTeP/Ii KOFIbl aHbIKTAMTbI;
—eT eNfepAe Kayilci3 OHJIANH-KEHICTIKTI KaMTaMachl3 €Ty VIIiH HEFYpPJbIM THIMII KYKBIKTBIK
TETIKTEp MEH cascaTTapra Taljay Kyprisy;

— eypomnanblK enjiepie Oananapabl OHJIAMH Kayil-KaTepiepleH KOpFay OHE OJIapAblH IHQPIIBIK
CayaTTBUIBIFBIH IAMBITY YIIIIiH d3ipJIETeH SicTeMeNepi, CTpaTerusiap MeH cascaTTapAbl 3epTTey;

— OamajapaelH aKmapaTThIK KAYINCi3MiriH KaMmMTaMmachl3 €Ty CallachIHAAFbl OTAHABIK 3aHHAMAHBI
KETIIIPY J)KOHIHE YChIHBICTAp 33ipIey.

3epTTey TaKbIPBIOBIHBIH JkekedereH acrnekrinepi O.A. bornanosa, A.B. TOJOKOHHHUKOBAHBIH KAJIIbI
WuTepHeT xemiciameri 6ananapaplH Kayilci3iri Macenecine apHainFaH eHOSKTepiHe KbICKAIla KaMTBUIIBL.
AKDapaTThIK cajaJarkl MEMIICKETTIH KayilCI3OiriH Koca ajFaHa, aKMapaTThIK KayilCi3MiKTI KYKBIKTBHIK
KaMTaMachl3 €Tyre KaThICThI JKeKeJereH npodaemanap 3epTrenai. Ockl koHe 0acka J1a ©3eKTi MacesenepIi
T.A. llonskoBa, A.U. AnekcenneB, B.H. Jlomatuna xone T1.0. 3eprremi. KubOepOyImMHTTIH KYKBIKTBIK
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acnektinepin ~ C.K. KymicoekoB  kapacteipasl.  Illerenmik  Toxipube — A.A. MankeBud  meH
[LI1. PymMsiHIIeBaHBIH 3epTTEyJIEpiHIe KOPCETUIreH, OipaK oapAbIH IIEKTEYI asiChl aBTOPIapFa TaKbIPHIITHI
JKAH-)KAKTBI KAMTyFa MYMKIHIIK Oepmeni. MyHbBIH Oopi OChl OaFbiTTa KOCHIMILA 3EPTTEYyJIEp KYPrizy
KaKETTUTITIHIH KOCBIMINA I3JIe1i OOJIBIT TaObLUIAEL.

9oicmep MeH Mamepuanloap

3epTTey HOTHXKENEPiHiH 00BEKTUBTLIITIHE, TOMBIKTHIFBIHA )KOHE KaH-)KaKTHUIBIFBIHA KOJI KETKI3Y VIIIiH
YKl FRUTBIMU JKOHE apHalbl TAaHBIM 9/IICTEPiHIH KEIICHI KONIaHbU1bl. ONapabl KOJIaHy KyWeni Tociire
0ailTaHBICTBI, COHBIH apKachIHIa OapIIbIK KOTEpireH MaceseNnep oJlapablH Oipiliri MeH o3apa OalIaHBICEIHAA
KapacThIpbUIa[bl. 3epTTey OapbIChIHAA KalIbl FHUIBIMH JKOHE JKEKE FBUIBIMH OJICTep KOJAAHBUIIHL.
dopmaibbl JIOTHKA SJICTepl OCHI 3epTTEye KOJJAHBUIATBIH HETI3rl YFBIMIIAPIbIH Ma3MYHBIH aHBIKTAyFa,
OanmamapiblH aKmapaTThIK KayilcCi3miKKke KYKBIKTApbIH KaMTaMmachl3 €Ty CallaChIHIaFbl HOPMATHUBTIK
KYKBIKTBIK aKTiIep/Il Talmayra, sKaambliaMa TYKBIPEIMAAp allyFa MYMKIHIIK Oepmi. CambICTRIpMalTbl 9icTi
KOJIJIaHa OTBIPBIN, XKaJMbl TalJdy MEH >KallbUIayAblH FBUIBIMU JJICTEpiMEH Oipre meT MeMJCKETTepJe
Oanmamapabl UUQPIBIK KEHICTIKTe KOpray OOUMBIHINIA KOJIAHBICTAaFbl IIapallap/blH  EpPeKIIeTiKTepi,
TEHIACHITUAIAPEI, TOCUIAEepi MEH THIMIUII aHbIKTanmbl. JKylemk Ttammay OamaigapIslH —aKIapaTThIK
Kayilci3girii KYKBIKTBIK KaMTaMachl3 €TYIiH KaJbIIITaCKaH TocUImepiH Oaranmayra, ojapabl OOBEKTHBTI
KaJIBIITACKaH KOFaMIBIK KaThIHACTApPMEH OaliIaHBICTBIPYFa MYMKIHIIK Oepi.

Homuorcenep men mangvinaynap

JKahannplk akmapaTTBIK KOFaMJbl JAMbBITY JKaFJalblHIA CTPATETHSUIBIK MIHIET JKeKe aJaMHBIH,
KOFaMHBIH JKOHE MEMIIEKETTIH KYKBIKTApblH OY3y MYMKIHAIKTEpi ajbIHBII TacTadaTbiH kahaHIIBIK
aKIMapaTThIK KeHICTIKTIH JKal-KYHi pPeTiHe XaTblKapalbIK aKIapaTThIK Kayilci3IiK KYHECiH JaMbITy OOJBII
TabBIIAABI. OJEMIIK TOKIpHOeae OagarapAslH aKIapaTThIK Kayirnci3airi TYKbIPhIMAaMachIHBIH HOPMATHBTIK
0a3achlH KampIITacThpy yuIiH «bama KyKeikrapel Typansl» KoHBeHIms Heriz Oo0JibIm  TaOBUTAIEL.
XanpIkapallblK KyXKaTKa KOJ KOHFaH MeMlleKeTTep, coHnmai-ak Kazakcran PecmyOmumkachl Kazipri Koram
eMipiHaeri OYKapaJlbIK aKmapaT KypajaaapbIHBIH OCIT KeJle KaTKaH PeJliH jKoHe OajanapAblH «dJCYMETTIK,
PYXaHH J>KOHE MOPANBIbIK CaJayaTThUIBIKKA, COHJAi-aK OayiaHblH (U3UKANBIK JKOHE IICHXUKAIBIK
JCHCAYJIBIFBIHBIH JITaMybIHA JKOpIEMIECYre» OaFbITTalfaH aklapaTka KOJ JKETKi3yiH KaMTamachl3 €Ty
KOKETTUIITIH MOWBIHIANABL. «MEMJICKEeTTIK KayilCi3miKTi HeMece KOFaMJBIK TOPTINTI HEMece XallbIKThIH
JICHCAYJIBIFBIH HEMECEe MMAaHBUIBIFBIH KOPFay» YIIIH KKETTI JKarJaiap/ia 3aHHAMAIbIK IIEKTeyJep KO
MYMKIHITIH YITTBIK KYKBIKTBIH Jla JKOHE XaJIbIKapablK KYKBIKTHIH J1a JKOKKA IIBIFAPMAWTHIH]IBIFBIH aiiTa
kety kepek [1]. bamamapra akmapaTThIK BIKIAT €Ty CAlaChIHAAFbl KOFAM/IBIK KAaThIHACTAPII HOPMATHBTIK-
KYKBIKTBIK PETTEYAiH KOJIAaHBICTAFbl XaJbIKapaJbIK TKipuOeci OaKbUIayChl3 TapaThUIIATHIH aKMapaTThIH
OCiN KeJe JKaTKaH JMEeCTPYKTHBTI ocepiHe KOFaM MEH MEMIICKETTIH 3aHIbI KOHE KaXKXETTI PeaKITHsICHl OOJIBIT
taObanel. A.H. KpyToBTHIH mikipiHIIe, «IIeT enaepaiH TaxXipuOeci 3aHHaMaIbIK PETTey MPOLECIHIH KIHE
aKIMapaTThIK aFbIHIAPIBIH KYPACIUTIriH KepceTeni» [7].

WnTepuer xemicinmeri Oamamapra Tepic aKHmapaTTBIK dcepre Kapchl TYPYABIH THIMII JXKYWECIH Kypy
MakcaThIHIa 013 Kesieci Mocemenaep i ey 1i 3aibl el caHaiMbl3: 1) TaMblFaH MIET eNIep/e aKmapaTThiK
Kayilci3mikTi KaMramachl3 eTy OoiiblHIIa Oananmapipl KOpFayAblH KaHAal yiriiepi mnaiganaHblUiazibl;
2) Gananmap/ibl HHTEPHETTETT KYKBIKKA KaWIllbl OpEKEeTTepre TapTyFa KapChl iC-KMMBLIIBI KAMTAMAChI3 €TETiH
JICTMKTUTIK 3aHHAMachl KaJail yKoHe KaHJald MakcaTrTapra yMThUIabl; 3) Oajainapisl 3UsHIbI aKmnapaTTaH
HEFYPJIBIM THIMJI KOPFayJIbl KaMTaMachi3 €TETiH KOJIJAHBICTAFbl YIITTHIK 3aHHAMaHBI TY3€Ty MYMKiH Oe?
XanpIKapallblK KOFaMIacTHIK MeH KOHBEHIMAFa KaThICYIIbI JKEKeJereH MeMIIEKeTTep Oananapiabl 3UsSHIBI
aKIapaTTBIH OCEpiHEH KOopray YIINH HaKTHl KaHJall mapaiap KaObUIgam >KaTKAaHBIH OPTYPIL elmepiH
TOXIpHOECIH 3epieney apKbUIbl aHbIKTayFa Oonajpl, OyJl *Kajimbl TCHIACHUIMSIAPIbl FaHAa €MeC, COHBIMEH
KaTtap opTypili Ke3KapacTapsl KepceTei.

AKHI. 1990 xbuiman 6acranm Amepuka Kypama Illtarrapsiaga Oanamapra ocep €TETiH >KaFbIMCBI3
aKmapatka Kapchl TYpy Maceneci OipHerie per ketepiiami. IlIeHEyHIKTEpAiH COTTApbIMEH KaKTHIFBIC
HOTHXeECiHAE Oanasiapra HMHTEpHET-cayaTThUIBIK JarapuiapbiH  yilperetiH Online Safety 3.0 >xo0ackl
makyinaaael. AKIHI-ta mMeMiexeT TapamnbplHaH HWHTEPHET-KOHTEHTTI Tikeiei perrtey kesmemmereH. 2000
*buTel KoHTpece «MHTepHETTETI Oamanapasl KOpFay Typalbl» 3aH KaOBUIAAIbl, OFaH COMKEC MEMIICKETTIK
Kap KbUTAHJBIPYIaFbl OapIIbIK MEKTENTEp MEH KiTallxaHajnap 3aMaHayd TeXHUKAIBIK Kypalgapbl KolIaHyFa
xKoHe Oananapra MHTepHETKe KO )KeTKi3yre MyMKiHIIK Oepy Ke3iHae cy3riiepi (GmibTp) HEMece Kenepri
KOATHIH Oarmapiamanblk kKamtamaces etyni (Children's Internet Protection Act) opHaryra minmerti. 2004
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xbUThl AKIL yKiMeTi TEXHUKAIBIK KOJIIay KOpCeTyre KemIaik Oepe OTBIPHII, eN/IiH 0apibIK MEKTEITepiHe
KOHTEHT cy3riiepid (GunbTp) eHrizy Oarnapnamacbiaa 9 MitH noiutap Oenmai. Yiine 6ananap MHTepHETKE KON
JKETKI3e aJlaThlH aMEPHUKaHJBIK OTOAchLIapbiH mamameH 41%-bl yhaeri KOHTeHT cy3rinepi (punbtp) OGap
Kyhenepin opHarTel. OCBI camagarbl Tarbl Oip MaHBI3IBI 3aHHAMAJIBIK akT — 1998 XbUTbl KaObUITAHFaH
«banamapaplH jkeke eMipiHe KOJ CYFBIIMAYIIBUIBIKTE KOpFAay Typasbl», OFaH Coiikec 16 jkacka ToiMaraH
Oamamap Typajdbl JKEKe CHIIATTaFbl  aKMapaTThl Tapary oOJaplblH  ara-aHaJapblHBIH  HeMece
KaMKOPIIIBUIAPBIHBIH KeJliCIMIMEH FaHa MYMKIH O0osanbl. KomeneTke ToiMaraHIap/IblH ©3/1EPiHIH HHTCPHET-
MEKEH)Kailapel, »eKe apHamaphl JkoHe T.0. Oomyel MymkiH emec. AKUI-terH demepanmsl cayna
KOMUCCHSICBIHA aTaJlFaH 3aHHBIH OPBIHIATY MEXaHH3MIiH aHBIKTAHUTHIH epeKeliep MIbIFapy KYKBIFBI OepilireH.
Ounbl Oysranbl yurin 1 muwuimon AKII nonnapeiHa feiiid aibinmyt caibiHybl MyMKiH [8]. Erep omapabid
KbI3METI THIMCI3 Jem TaHbUICa, MaijalaHylbulapra Oajamap YIOIH KayilTi Marepuangap MeH
TIpoBaiiaepiep i TapaTKaHbl YIIiH KbUIMBICTBIK ka3a Oenrimeneni. AKII komekcinig 18 THTymBIHA CoHKec
(AKII kompr 18. Part 1.2252A) enge Oananmap mopHOTpaduUsCHIH ©HAIPTeHi, CaKTaraHbl, TapaTKaHbI,
JKapHaMaJlaFaHbl J)KOHE CaTKaHbl YIIiH 5 sxpurgad 20 KbUTFa JAeHiHTI Mep3iMre KbUIMBICTBIK JKayaIrKepIIiTiK
Genrineneni [9].

Banmanapner kopray mocenecinge AKIL kemeH KpI3MeTi JKaHBIHIAFBI KHOEp KOHTpabaHIara Kapchel ic-
KUMBLJI OPTAJIBIFBI 1a MaHbI3AbI pe atkapaasl. OHbIH MiHgeTi — Amepuka Kypama Illtarrapeinga aknapat
Tapary Ke3iHJe Ke3/IeNeTiH MaKcaTTap bl aHbIKTay. MeMileKkeT ayMarblHa Oajanap YIIiH jKaFbIMCBI3 aKnapaT
eHreH Ooima Oy Typaibl MomiMeTTep Oananapasl Kopray Oesmimirecine Oepiiemi, oi Oaianmap YIIiH OHBIH
THIMCI3IIT1 JeHreiin aikpiHaainel. Erep Oyl MIBIHBIMEH Kayill TOHIIpce, MaMaHaap OHBI jKacaylIbUIaApbl,
JTUCTPUOBIOTOPIIAP/IBI )KOHE COHFBI TYTHIHYIIBUIAPAKI i3/eiimi. Byn peTte THicTi opranaapra FaHa eMec, OChI
aKmapaTka KaTbIChl Oap ©Oacka enaepliH KYpbUIBIMIBIK OemiMmiienepiHe na xabapiaHaisl. bamamap
MTOpHOTPaISCHIH KypyFa KoHE TapaTyra 0ailaHbICThl TYJIFallapIblH OpEKETTEPiHIH JKOIBIH KeCyre KeJleTiH
6oscak, 6y AKII keaeH KpI3METiHIH KBUTMBICTBIK Teprey 0estiMi aiiHanbicazp! [9].

EyponanwsiH Oipkarap emnaepiHzme, MbICaibl, YiaslOpuranmsma, OpaHmusna akmapaTThIH ©OCKEICH
yYprakKa Tepic ocepiH 3aHHAMaJBIK IIekTey HeriziHeH Amepuka Kypama lLltaTTapbhiHbIH 3aHHaMacblHA
yKcac.

Yabioputanus. OleMAIK KaybIMaacTeK 1990 skpuigap/IslH asFbiHaH Oacran Kayirciz WHTepHeT yIniH
Kypecyne. BpHUTaHIOBIK TEICKOMMYHHKAITUS TpoBaiiaepiepi OamamapiasiH opernci3 QorocyperTepi 6ap
napakinajiapibl aHbIKTay YiniH MHTepHEeTTI OaKbuiay KOPBIHBIH JCPEKTEePiH MaiaananateiH « Ta3a xeni» aen
aTaJaThlH KBI3METTI Naijanana oTeIpbin, MHTEpHET-TpaduKTi YCHIHATHIH Y IBIOpPUTaHUSHBIH TaXipHOeciHe
Herizgenyre Oonanpl. MyHIail mapakmamap TaObUFaH Ke3le JXyiWe oHbl amryaslH opHbiHa «URL Ger
TaOBUIMaTBl» JETeH KaTe Typainsl xabapmama xacainsl. CoHpaii-ak, enje asanTay, HEKpOQWIHs,
TYHIIBIKTBIPY XoHE T.0. OeiiHenepi Oap caiTrapabl xor Oaraapiaamace! eHrizini [10]. MuTepueTTi Oakpuiay
kopel (IWF) Ykimer, monmunus xoHe MHTEepHET-TIpOBaiifepiep WHIAYCTPUSICH apachIHAaFbl IMapTKa ColKec
KypsuLel. IWF mMakcatsr — 3aHCBI3 Ma3MyHBI Oap akmaparTtapabiH MHTepHeTTe TapaimyblH a3ailTy, MbICAJIBL:
Oykinonem OoiipiHIIa IHTepHET >KeNiciHIE OpHANACTHIPBUIFAH OamanapablH  9Jenci3  OeiHenepi,
Y pIOpUTaHMsAIa XOCTHHTKE OSpIreH KbUIMBICTBIK d/ICTICi3 Ma3MyHbI 0ap akmaparTap xoHe T.0. [11; 14].

¥YneiOpuTaHusga TeneAugap Ma3MYHBIH OKIKTEYHiH JKanmbl okyieci xok. Ofcom TemexabGapmapisr
peTTey jxkoHe Oakbluiay OpraHbl HEHI KOHE Kal YyaKbITTa KepceTyre OOJIaThIHBI Typalibl TYCiHIKTEMEJep
Kapustaiael. AybI3Ia ecKepTy Kyheci Konganbuiaasl (Mbicaibl, «Five» TereapHacel Kenmeci caHaTTapibl
KoJaHapl: «OMbebam» — QuiubM OapiblK JKacTaFbl ajaMjapra YCHIHBUIAIBI JKOHE OTOACBUIBIK KOpyTe
xkapamabl; «Cyiiemenney» — (QUIbMIE KYMCAK 30PJIBIK-30MOBUIBIK, JOpEKi Coiiey 3JIeMEHTTEpi OOIybl
MYMKiH, Kei0ip KepiHicTep Oananapra skapaMchi3 001ybl MYMKiH; «EckepTy» — QuiubmIe 1epeKi 30pIbIK-
30MOBUIBIK OOJYBl MYMKIH, TEK «EpeceKTepre apHajfaH» KepiHicrep). byn jkarnmaiina >pOTHKaIIBIK
MaTepUANIBIH  YaKBITHl OCNTUICHTeH «Cy aladbl»  epeKiie MaHb3fa ©e. ©Op Typii  Kac
KJIacCU(UKAIMACBIHAAFB aKNapaTThlK eHiMaep YuiH auddepeHuuanabl >pUp yakbIThl KOJAAHBUIAIBL.
AJIKOTOJIb, €CIPTKi, TeMEKi LIeTyIl BIHTaJTaHABIPATHIH, 30PJBIK-30MOBUIBIK (9cipece OTOACBUIBIK), KapFbIC,
JKaJIaHAI JeHeci Oap ofierci3 Ma3MyHBI 0ap aKmapaTThIK eHiMIep Oajanap YIIiH KayinTi OOJBIT caHalabl.
Myspait mexTeysiep TINTi anaTrap MeH madysiaapabl OeifHeney CHAKTHI Oenrim 0ip Ma3MyH/IBI KepceTyre
pYKCaT €TUIMETeH yaKbhITTa 3(Upre HIBIFATHIH JKaHAIBIKTAp OarjapiiaMaiapblHa KAaTBICTHI KOJIAHBLIAJIbL.
Tuicti OefiHe cepusichl Oap >KaHAIBIKTApABIH TOJBIK HYCKachl Kemiki yakpiTra 21.00-carartan keliiH
tapaTbeiiaael. Ockl TapMak OY3BUTFAH JKarmalima xabap TapaTylisl KOMITAHHS JKapus TypJlle KemIipiM cypay,
peCMHE eCKepTy ally HeMece ailbIIIyJl caly TYPiHIE 3aH/Ibl JKayanKepuIlTikKke TapTbutybl MyMKiH [12; 35].
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Conpaii-ak, Oamamap MeH >KacTapIblH AaKMapaTThIK KAyIiNCIi3[iriH KamMTamachl3 eTYAiH 3aMaHayH
BputanabiK cTpaTeruschl a3aMaTTap/blH aKNapaTThIK cayaTThUIBIFEI MEH MeANa KY3BIPETTUIITIH apTThIpyFa
HETI3[IeNITeH, OJ1 «MEANaHbI KEeKe MaKcaTTa XKoHe KOMEKCi3 Nalianany, MeJHaHbIH dPTYpPJIi acHeKTiiepi MeH
Ma3MYHBIH TYCIHY JXOHE CBHIHU TYPFBIIaH Oaranay, MeIuaMoTiHIepi Oepy (KOHTEKCKe KapaMacTaH), KYpy
JKoHe TapaTy» men Tycinineni [13; 87]. Ocel cTpaTerusra coiikec, Meaua KY3BIPETTIIIKTI KAIBIITACTHIPY OYII
OKBITY/IBIH HaKTHI HOTIDKECIMEH O1TiM Oepy KBI3METIHIH YIII HET13Ti OaFbIThIHA CYHEHETIH KeIeH i MpoIece:
1) Meara MOICHUETIHIH HETI3[epiH Ol1y (MBICAJIBI, MEIMA TAPUXBIH OUTY); 2) MEAMa ChIH CATACHIHIAFbI OLTiM
MEH Jarfbpliap (ayIUTOPUSHBIH CHIHM OIMJIAYybIH NAMBITYy JKOHE COHAAH-aK, TYJIFaHblH KOMMYHHMKATHBTI
KabimeTTepi, Meaua MOTIHAEp Al Oaranay jKoHE Tajaay >koHe T.0.; 3) MeIMAaNBIK IIBIFAPMAIIBIIBIK CalachiHa
KaThICy (MeIuaMaTiHep/Ii 63 OeTiHIIe Kypa OlTy jKoHEe aKnapaTThIK-KOMMYHHKAIUSIIBIK TEXHOIOTHSLIIap IbIH
KOMeriMeH e3iH-e31 kepcere Oiny) [12; 35]. A.B. ®enopoB nen A.A. HoBuKOBaHbBIH MaiibiMIaybl OOWBIHIIA
«.bputaHaplk Memua OUTIMHIH 3aMaHayd JaMybl TOCUIAEpIiH aWBIpMAIIBUIBIFBIHA — KapamacTaH,
YneiOpuranusga XXI racelpaarel Menua cayaTThUIBIK afaM YIIiH ASCTYPJi CayaTTBUIBIK CHSKTHI KaXKET
eKEHJIr TypaJbl HaKThl TYCiHIK 0ap ekeHiH kepcereni» [14; 39]. ConblMeH Karap, Meamua OimiMre aereH
KbI3BIFYIIBUIBIKTBIH apTybl OpTa MEKTENTepliH maiiaa OoyybIMEH, MeOua MEH OHEpHAl TepeH 3epTTEyMEH,
coHpai-aK OeiipecMn Menua OUTIMHIH JaMybIMEH pactanaisl. JlereHmeH, ¥IpIOpUTaHHSIA a3aMaTTap.IbIH,
COHBIH 1IIiHAe OananapiblH aKmapaTThIK KAYIICI3AIriH KaMTaMachl3 €TeTiH OipkaTap kociOu yibiMuap Oap:
TenekoMMyHuKkanus 6ackapmacsl (OFCOM), MutepHerTteri Oananmapipl KaHay >KOHE KOpFay OpTaJIbIFbI
(CEOP), Aurmms meH VYoanbcTiH Meama OimiM Oepy KaysiMaacTeirel (MEA) sxoHe T.6. ocbl OarbITTa
Wntepnerteri OananapislH TaxipuOeciH, coHmaii-ak Toyeken jxkoHe MHTepHeT Kayimnci3niri mocesenepiH
3eprreiitin «Eypona Gananapsr Onnaitn» ynrapansik sxobacel (EU Kids Kline) cusikrer Typai sxobamnap icke
acelpputyna. Ochbutaiiima, YIeIOpUTaHUSAAAFBI aKNApaTTHIK KayilCi3MIKTIH 3aMaHayW CTpaTerHschl Oy
Typanel TyOereim TyciHyre HerizmenreH Menua cayarTeUiblK Oyl XXI FachIpAplH HETi3Ti KY3BIPETi,
COHJBIKTaH XaJIBIKTBIH AKNapaTThIK CayaTTbUIBIFBIH apTThIPY CalachlHAAFbl OpPUTAHABIK QJIEYMETTIK cascaT
MEIMAaKOMIIETEHTT]I a3aMaTTaplipl TopOueneyre, Oajamap MEH >KAaCTapAblH CHIHU JKOHE LIbIFapMallbUIBIK
KaOlIeTTepiH NaMBITyFa, MEANAHbI ©31H-631 KOpPCEeTy Kypajibl, KOMMYHHKAIXSA KOHE KAaThICy Kypajbl peTiH/e
naiiananyra OarsITTaIFaH KOFaMIbIK emip [12; 36].

®panuus. Opaniys 3aHHaMachl Oananap/blH aKMapaTThIK KEHICTIKTETl epeKile KaXeTTUIIKTepi MeH
KYKBIKTapbIH Oenrineiimi. Opanmmsi OWIiri MeH enae XYMbIC icTeTiH MHTepHeT-poBaiaepiep KeliciMre
KOJI KOMIIbI, OFaH COlKec KOMEJIETKE TOJIMaraHAapliblH JKeJire Kipyl ara-aHaHblH OaKpliayblHAa OOajbl.
Opanuusiga caratr 22.30-Fa geifiH 3pOTHKa MEH 30pJIBIK-30MOBUIBIK KOpiHicTepi 0ap aknapaTThIK eHIMAEPAi
TeNe- XKoHe panuo dpuUplie KepceTyre THIMBIM CallbIHAJbI, COHNai-ak MyHnai enimuepnai carat 20.30-ra
JIeHiH KapHaMallayFa THIMBIM CalbIHAIbl. MeMIlekeTTiKk opraH — PpaHnusabH JKoFapsl ayauanasl KeHecl
JKYMBIC aTKapaJibl, OHBIH OKIJICTTIKTEpl Teseaunapaa oanasap MEH KacecHipiMIepIiH Ce3iMIEPiH KOPFay abl
KaMTaMachl3 eTyli Oakbuiaynsl KaMTHAbl. KWHO eHIMIIepiHiH jkKac KIacCH(UKAIUACH KOJIAHBLIAIBL.
CoHbIMEH KaTap, HMHTEpHET-TIpoBaiijiepyiep MaiiianaHylpulapFra KOMEJEeTKE TOJIMaFaHIapabl KOprayFa
apHaJIFaH Kypajjiap Typajibl xabapiaybl KepeK *KoHE erep ojiap KoMeJleTKe ToJIMaraHaapFa 3UsH KeNTipeTiH
Ma3MyHBbI 0ap aknapar Typaibl Oijice, OHbI KOIBI Kepek [15; 151].

I'epmanus. 'epmanusiiarsl Oananap opTachlHAa aKmapaTThl TapaTylbl HOPMATHBTIK LIEKTEY XKyieci
erKel-Ter kel koHe KeHiHeH a3ipieHreH. 1953 xoputbl ['epmanusiaeiy Bynpectarsr «JKactapra 3ustHIBI
MaTepuajzapasl TapaTy Typausl» 3aH KaObUIIaabl, OFaH ColiKec jKacTapabl OyKapanblKk akmapaT
KYpalJapblHbIH 3USHIBI 9CEPIHEH YHBIMIACTHIPY JKOHE KYKBIKTHIK KOpray YIUiH (deaepanabl MEMIICKETTIK
OpraH Kypy KapacTelpbuirad. KOHTEHTTIH »acTap YIIiH 3USHABUIBIFEl Typajbl MIemiMAl KypambiHaa 12 amam
0ap KeHeCc KaObULMAWbl. 3USHIBI Marepuaijap Ti3iMiHE «...0ajamap MeH KacecHipiMIep/iH
aJlaMreplIllirine HYKcaH KenTipyre KaOijeTTi Marepuangap, ojlapra, €H aJIbIMEH, a3FbIHIBIKIICH,
JIOPEKUTIKIICH EpPeKIICNICHETIH, 30pPIBIK-30MOBIIBIKKA, KBUIMBICKA HEMeCe HOCUIAIK KEKKOPYIILTIKKE
UTEPMENICHTIH MaTepraliap skaTaasl». bananapaslH aknapaTThIK Kayilci3AiriH KaMTaMachl3 eTyre OipkaTtap
CyOBbeKTiiep MEH OpraHaap >KayanTbl, COHBIH 1IIiHIe MaMaHAaHABIPBUIFAH: OTOACKI, KapTTap, diesep xKoHe
KacTtap ictepi keHiHAeri (enepannbl MHHUCTPIIK; JKacTap YIIiH KayinTi MaTephalgapAbl TeKcepy
JKOHIHJETI (enepanapl JenapTaMeHT; KacTap/Isl KOpray JKOHIHIerT KOMUCCHS;, COHJai-aK e3iH-e31 perTey
opragaapbl. MaMaHOaHIBIPBUIFAH OpPTaHAApAbIH eoyip caHblHA KapamacTad, Oi3OiH OHBIMBI3IIA,
KapacTBIPBUIBIT OTBHIPFaH cajiajia KaXeTTi OakpliayFa Kelepri KeNTIipeTiH OKIIeTTIKTePHAiH alTapibIKTal
3aHHAMAJIBIK IeKTeysiepi Oap. MoceneH, Oakpliaymibl opraHmap o3 Oacramachkl OOWBIHIIA HEMEce JKEKe
TYJIFajiapJelH OacTaMachl OOWBIHINA 3aHHAMAHBIH CaKTalyblH TeKcepynmi Oactaii anMainel. [llarbimab
oTOachl XoHE jKacTap icTepi eHiHIeri (eaepanabl MUHHCTDIIK, JKEp JKOHE JKEPriulikTi jkacTap icrepi
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OackapMmamapsl, coHpaii-ak Opranblk Menuabakpliay oOpraHel Oepe ananbl. ['epMmaHusanma Tenexumap
OarnmapiaManapblHIa «epecek KOHTeHT» («cy analbl») Oap Tenemoynapibl KepceTyre pyKcaT eTilreH
yakpITiia ke3eH kemiki carat 22.00-nen tanrbl 05.30-Fa neiiin opHarbuiras. bipak FSK (I'epmanusiHbIH 03iH-
e3i perreiitiH Teneaunap yipimer) «Keine Jugendfreigabe» (Oamanapra yCHIHBIIMAMIBI) PETIHIE XKIKTEITSH
Oarmapmamanap Tek carar 23.00-meH keiiiH Tapatburyhl MyMKiH. Kazakcran PecryOnmkachIHBIH
3aHHAMACBIHAA HEFYPIBIM KaTaH «cCy anaObl» ke3aeieni. banmamapra apHanfaH HIEKTEyJNi HEMeECe THIMBIM
CaJIBIHFaH aKMapaTThIK OHIMJIEPiH 0achIM KOMIILTIriHe 3aHMEH JKEPTUTIKTI yakpIT OolbIHINA caFraT 6.00-1eH
22.00-re nmeitinri yakpITIa mexTey Koamnaasuans: [16;123].

Hupepaann emingeri «Keiikpeiizep» aynnoBu3yanapl oHIMII TaHOAmay KYHECiH Kypy, ofl Oec Kac
MapKepJiepiHiH >KUBIHTBIFBI JKOHE OJIapMeH Oipre >KYpeTiH aiThl KOHTEHT CHUMATTaMachl: KOPKBIHBILL,
30pJIBIK-30MOBUIBIK, 3POTHKA, €CIPTKiHI (ANKOTOJIBbAl) Tepic maiiianaHy, yphICy, KEMCITYLIUIIKTEH TYpaThiH
Toxipubeci. Erep »arbpIMCBHI3 aKmapar Ke3zjecce, aKlmapaTThl TYTHIHYIIBI apHAWBl TeaedOoH HeMIipi apKBLIBI
mareiM Oepe anazpl [17; 95].

Kpitaii. KpiTaiinarer kubepkayinci3mikTi peTTey Typajibl 3aHIap >Kyieci Oanamnapisl OHIalH KOpFayFa
apHaIFaH epexenepai KaMTuasl. COHBIMEH KaTap, KHOepKayiICi3MiKKe jKayanThl MEMIICKETTIK KYPBUIBIMIAp
KETUIIIPITyIe, OHJIAH CeHIM JKyHenepi oHe KMOepKayinci3fikTi O0ackapy AeHTeHiH apTThIpy KYpbUIyAa.
WuTepHer xemiciHaeri KbITail Oajanapsl YIIiH Kayinci3 koHe achll opTa Kypeuiabl. Keiralinarsr MHTEpHETTI
naiaana”ymel OanagapAbpl KOPFayablH €H MaHBI3IBI 9/1iCi — KOMEJEeTKe TOJIMaraHAap/AblH Xa0apaapiIbiFsl
MEH JardplUIapblH apTTBIPY OMICi, OJI VIIIH JKbUI CaWblH YIATTHIK KuOepanTa eTefl, OFaH MEMIIEKET
Oacmibuiapel MeH YKIMET MyluenepiHeH Oactanm MEKTel OKyIIblIapblHa JeiiH OapibiFbl KaTbicaasl. 2016
xbuThl KpITalina kubepkayincisaik Typaisl apHaiibl 3aH Kabwsuimanasl («Cybersecurity Law of the People 's
Republic of China»), 6yn1 WarepHer :kemicinmeri OamamapAblH (U3MKAIBIK JKOHE IICHXHUKAIBIK
JIEHCAYJBIFbIHA KAyill TOHMIPETIHAEPMIH KBI3METIH 3aHABI TYpPJAE TOKTaTyFa MYMKIHIIK Oepemi. 3aH
mBIFapyIisl  OyKapalblK axKmapar KypajjapblHa KOWBIIATHIH TananTapAbl OEKiTTi, oJap KeINIIiTiKKe
OarpITTaJIFaH KUOEpKAYINCi3Aik OOWBIHIIA MaKCAaTTHl HAacHXaT IEeH OUTIM Oepymi jKy3ere achIpybl Kepek.
Conpaii-ak, «KomeneTke ToaMaraHIapablH KYKBIKTApEIH KOpFay Typaiel» 3aH OipiHII Ke3eKTe aTa-aHayiap
MeH OaytanapzplH 0acka aa 3aHjabl ekinnepi HTepHeT xeniciHae Kanaai aa 0ip TOyeAUTIKTIH TybIHJaybIHA
Kapchl Mmapanap KaObuigaybl THIC eKeHiH alkpiHmakasl [18; 54]. BismiH oifbIMBI3IIA, aKmapaTThIK
KayiIci3aikTi KaMTamMachl3 €Ty MEMJICKET IIeH aTa-aHa apachlHia OefiHreH KuITailmbIH cascaThl JKETKUTIKTI
JYpBIC TOCI OOJNBIN TaOBUIAIBI, ajl aTa-aHAIAPIBIH peiii yikeH MmaHpisra ue. CoHpaii-ak, Keitaiina 2004
XKBUIFBl MayChIMHaH OacTan KoMeJIeTKEe TOJMaraHIapAbl JeHCAyJbIFblHA, Oe/eiiHe, aJaMIepIIiIiK >KoHe
pyXaHM AaMybIHA 3USIH KEJNTIPETiH aKnapaTTaH KOpFay MaKCaThIH/a 63 KBI3METIH Ky3ere achlpaThlH 3aHHBIH
OPBIHJATYBIH OaKbUIAY YIIIH OIaFbIMJIAP OPTAIBIFBI JKYMBIC ICTEHII.

Kanonus e3iH-e3i perrey KarujpachiH yctanaisl. Onma 2009 xbuigan Gacran Oananap Kayinci3Jiria
KaMTaMachl3 eTy Oarmapiiamachl )KYMBICHIH aTKapyaa. byn Oarmapnamana 6apiblk OWITIK OpraHaapsl )KYMBIC
icrefimi. MemisiekeT HOPMATHBTIK aKTUIEPMdi, Capamnmibuiap MEH KOFamIbl — OIICHAMAIIBIK TOCiIAEpi,
MpoBaiaepiepii — TEXHOJNOTHUIBIK INeIiMAepai 93ipieiii, aTa-aHamap MEH Mexarorrep Oanamapra
JKEIIJeT] Kayinci3aiK epexenepin TyCiHAIpei.

Ocpinaiima, 3aHCBI3 MHTEPHET-KOHTEHTTIH TapaiyblHa Kapchl TYpYy JkoHe Oamamapabl WHTepHeT-
KayinTepJeH KOpPFay XaJlbIKapaliblK KOFaMJIACTBIK YIIIH 63€KTi Macese OOJbIll TaObUIATBIHBIH aTal eTyre
Oomanpl. Bynm MoceneHi YITTBIK JeHreiine MIemyaiH >KalnFbl3 MYMKiHAIrT koK. Eypoma enmepinin
3aHHaMachlHA XYPTi3UIreH Tanjay OananaplblH aKkmapaTThIK KayillCi3[iriH KaMTaMmachl3 €Ty MakcaThIHIa
KOJIIAHBIIATHIH MBIHAAl HETi3T1 KYKBIKTHIK IIapajap/Ibl aHbIKTayFa MYMKIHIIK Oepi: aKmapaTThIK OHIMHIH
KachlHa Kapai JKiKTelyl; aklapaTThIK eHIMHIH OenTiii Oip TypJiepiH TapaTy.blH epekiie TopTiOi (opsiHAap,
TapaTy YyakbIThl >oHE T.0. OCNTUIeHreH); akKmapaTThIK OHIMJII capamnTay; aklmapaTTbl Cy3y YIUiH
OarmapiiaMabIK-TEXHUKAIBIK Kypalaap/Isl Maigaiany KaXeTTUINH 3aHHaMaJbIK OeKiTy, Terexabap Tapaty
xoHe VHTepHEeT keJrici apKbUIbl TapaThUIaJbl; )Kac CAHATHIH KOPCETIICH aKMapaTThIK OHIM/II TapaTyFa ThIMbIM
canynsl Oenriney; Oananmap apacblHIA aKMapaTTHIK OHIMHIH 3aHCBI3 aiHaJbIMBl YIIIH >KayarKepLIiliK
mapanapbiH Oenriney (OHBIH iMIiHAE KBUIMBICTBIK) jkoHe Oackanap. XKorapeiga aranran Eypoma emmepiHig
KOIIUIITIHIH 3aHHaMachlHAa Oajamapasl akmapaTTaH KOpFay CalachlHAAa —XaJIBIKApaTBIK-KYKBIKTHIK
aKTiNep/iH TallanTapblHa colikec Oipi3AeHAIpiNreH apHaiibl 3aHaap Oap.

Kopvimuinowi
CasbICTBIpMaJIbl  KYKBIKTBIK TallIay[ bl KOPBITHIHIbUIAM Keie, Eypoma MemieKeTTepiHiH cascw,

SKOHOMUKAJBIK, MOJCHHM JaMybIHA, OJIApABIH KYKBIKTHIK JKYHeciHe KapamacTaH, olapja aHBIKTaJFaH
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Mocenenep mieHOepi Oipmel ekeHiH artanm eTyre Ooianmel. bamamap yoriH TYBIHIAHTBIH —ayKbIMIBI
kuOepKayinTep MeMJICKeTTep OWIIITIHIH Kayill Ke3JepiH Oelin KepceTyre jKoHe 3aHibl OUTIKTIIIriHe FaHa
€MeC, COHBIMEH KaTap 3aHHaMajblK JAcHreiae HTepHEeT-KbI3MEeTTepi YCHIHYMEH HeMece OFaH KOl
KETKI3yMEH aifHaJIbICAThIH ICKePIIiK KYPhUTBIMIAP VIIiH JKOFaphl MiHAETTEMeNepai OekiTyre OernceHai Typ/e
Kyrinyine okemeni. CalT wesepiHe, TmpoBaiiiepiepre, MOOWIBAI oOlepaTopiapra Oakpliay jkacay
TYPFBICBIHAH AaTKApPYyIIbl OWJIIK OpraHfapblHa >KYKTEJNETIH MiHAeTTeMeNep eadyip KeHeieni, Oamamapra
WHTepHeTKe KOJ JKEeTKi3yi KamTaMachl3 eTeTiH OisliM Oepy MekeMmelnepiHe KaThICThl Kaaaranay OpraHaapbl
TapanblHaH OakplIay KeseMi wirasapl. CoHmaii-ak, Oy mapanap aTa-aHajap TaparnblHaH MEMJICKETTiH KYIII-
KITepiHe OeICEeH Il XKopIeMIeCy KaKETTUIITIH O0DKaUTHIHBIH aTall OTKEH JKOH.

Te3 esreperin mudPIBIK OpTa KaFAalblHAa OI3MIH HOTHXKENEPIMi3 YITTHIK 3aHHAMAaHBI JKOHE
OananapAblH aKHapaTThIK KayilCi3miriH KaMTaMachl3 €Ty IIapalapblH YHEMi >KaHApTHII OTBHIPY KaXKETTIiriH
kKepceTemi. MemyiekeT Oamamapabl BIKTEMAJ KAYilITepACH THIMII KOpFay YIIIH KaHa TEXHOJIOTHSIIAp MEH
KHUBIH/IBIKTapFa OeiliMuenyre maibiH Oonybl kepek. Kasakcran PecryOnukachlHAa WIET eNIACpIiH OH
ToxipuOeci HeriziHae Oipkarap MIHIETTEp iCKE achIPbUIYBl THWIC, OJapAbIH IIemiMi Oamanapibl 3USHIBI
aKmapaTTaH KOpFay TeTITiHIH THIMAUIIN J>KOHE aKHmapaTThIK KayilCi3miKTi TOJNBIKKAHABI KYKBIKTBIK
KaMTaMachl3 €Tyl KaJIbIITACThIPy Typaibl alTyFa MYMKIHIIIK Oepei:

— OamanapablH aKmapaTThIK KayilCi3Airii KamMTaMachl3 €Ty YpAiciHAe Koram MeH OimiM  Oepy
MeKeMeNepiHiH OeNCeHIi KaThICYBIHBIH MAaHBI3ABUIBIFEL. MEMIIEKETTiH, MEKTeNTep MeH OTOachlIapAbIH
THIMAI ©3apa IC-KUMBUIBI Oanamap YIOIH HEFYpABIM TYpPaKThl JKOHE aKMmapaTTaHABIPhUIFaH oOpTa
KaJIBIITACTBIPAIb;

— OamanapablH akKNapaTTHIK CayaTThUIBIFBI MEH MelIua KY3BIPeTTNiriH apTTelpy. bynm mudpnbik
Kayilci3gik HerizaepiH jkoHe VHTepHETTEeri >KeKe aKmapaTThl KOPFaydbl, KYITHSIBUIBIKTHI, KYIHS CO3
KayINCI3AiriH JKoHE SpTYpJli OHJIAHH KayinmTepre Kapchl OoiyFa yipeTyal Kamtuasl. bamamapnpiH menna
KY3BIPETTUNIMHIH MaHBI3IBl acleKTiCi — osiapra OUQPNBIK KEHICTIKTe 3TUKara yipery. byraH onnaiin-
OY3aKbUIBIKTEIH, KHOSPOYIUTMHTTIH KaFBIMCBI3 dcepiiepi JKOHE CEHIMCI3 Marepuaniapbl Typaiabl TYCIHIKTI
KaJIBIIITACTRIPY Kipeni;

— 3USHIBl KOHTEHTTI CY3Triliey MeH OyFaTTaylblH TEeXHHKaJBbIK KypallapblH €Hrizy yimiH WHTepHeT-
IpoBaiiiepiIepMeH e3apa ic-KMMBLUI jkacay, Oajanapra Kayilci3 HHTEpHET-CEpBUCTEPl YChIHYFa KOHbUIATHIH
TajanTapasl Oenriney;

— MEMJICKETTIH TEXHOJIOTHSUIBIK WHAYCTPHAMEH OCJICeH 1 BIHTBIMAKTACTBIFBI, Oajanap/AblH aKnapaTThiK
Kayilnci3liri cagachlHIAFbl WHHOBAUMSJIBIK INEIIIMAEPAl o3ipjey MEH EHri3yIl bIHTanaHAablpy. Perreymmi
opraHaap bIKTUMal KHOepKayinTepil aHbIKTayFa XOHE aJAbIH alyFa OaFbITTaJiFaH TEXHOJOTHsIapAbl
JAMBITY KOHE EHT13y YIIiH KOJIAMIIbI JKaFJaiiap kacayra THiC.

— KaObUIaHFaH ImapajapAblH  TUIMAUINCIH  Oarajayra KOHE e3repMeNi KarjaiFa — colikec
CTpaTerusiapasl OeiliMueyre MyMKIHZIK OepeTiH THIMII MOHUTOPHHT XOHE IEPEeKTep XKHHAY KYHeciH
MEMJIEKeTTiH eHridyi. Korammen xoHe My[aeni TapantapMeH Kepi OaimaHpic OanamapablH aKmapaTThIK
KayiICIi3/riHiH COTTI CasicaThIHBIH HETI3r Kypamaac 0esiri 00ibIn Ta0bLIa b,
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M.T. Axkumskanosa, T.C. Tinen

CpaBHMTeJIbHBI aHAJIN3 ONBITA EBPONEiCKUX CTPaH
110 MPaBOBOMY o0ecneyeHu0 HHGOPMAITMOHHOM 0€30IIACHOCTH AeTel

K uncny TpeOyrommx MPUOPUTETHON 3alIMTHI MPAB JETe OTHOCHUTCS WX MPAaBO Ha HWH(OPMAIMOHHYIO
0e30MacHOCTh, TO €CTh Ha OOECIeYeHHe 3aIlUTHl CO CTOPOHBI OOINECTBa M TOCYJapcTBa OT TEX BHJIOB
MH(OPMAIIMH, KOTOPBIE MPEACTABISIOT ONACHOCTh JUIS )KU3HH W 3J0POBBs JAeTed MO0 MOTYT NPUYMHHTH
BpE MX HOPMaJbHOMY HPaBCTBEHHOMY, JyXOBHOMY, IICUXHYECKOMY U (u3ndeckoMmy pasButHio. [IpaBoBoe
obecrnieyeHre HHPOPMALMOHHON 6E30MIaCHOCTH ACTel — 3TO CIOXKHASI M AMHAMHUYHAs 3a/1a4a, TpeOyromas He
TOJIBKO COOTBETCTBYIOLIETO 3aKOHOIATEIBHOrO OOECIeYeHHUs, HO W IIMPOKOrO BOBICYEHHs OOILIECTBa,
TEXHOJIOTHYECKOH TOTOBHOCTH, a TaKXKe IIOCTOSHHOTO aHaliW3a W aJalTaldd K HOBBIM BBI30BaM U
BO3MOXHOCTSIM. B cTarhe MpoBeieH CPaBHUTENBHBINA aHAIN3 3aKOHO/IATEIbHBIX aKTOB, CTPATETHI U TPAKTHK
Ha mpuMepe 3akoHoaaTenbcTBa CoenuHeHHBIX LllTaTtoB AMeprku, BennkoOpurannu, ['epmannu, Opannum,
Tepmannyu. ABTopamu BBIENEHBI  OOIME TEHASHIMHM M pa3iH4Ms B IIOJXOJAaX K PEryJIHPOBaHUIO
MH(OPMAIIMOHHOH OE30IIaCHOCTH JieTeil, BBIABIEHBI YCICIIHbIE IPAKTHKA ¥ BBI3OBBL, C KOTOPBIMH
CTaJIKUBAIOTCS OT/ENbHbIE €BPOINEHCKHEe CTpaHbl. BakHOoe BHMMaHME yjeleHO 3((PEKTHBHOCTH NMPaBOBBIX
MHCTPYMEHTOB M Mep, HANpaBICHHBIX Ha CHIDKEHHE Yrpo3 B OHJAWH-CpeAe M Cco3/aHue Oe30IacHOro
MPOCTPAHCTBA ISl Pa3BUTHS AeTell. METOMOIOTHYECKYI0O OCHOBY HCCIIEAOBAHHS COCTABISIIOT OOIEHAYYHBIE
METO/bl TO3HAHMS OOIIECTBEHHBIX SIBICHWH M MPOIECCOB, METOAbl HAYyYHOIO AaHAIW3a W CHHTE3a.
PesynbpraraMu MpPOBEJIEHHOTO HCCIIEAOBAHHS SIBUIKCH MPEUIOKEHHbIE aBTOpPAMH BO3MOXHBIE MEPHI IO
COBEPIICHCTBOBAHUIO CHCTEMBI IIPABOBOTO oObecreveHuss HHGOPMAIMOHHOW  0e30MacHOCTH Jereil B
PecnryGimnke Kaszaxcras.

Kntouesvie cnosa: pern, mpaBoBoe obecreueHne MHGOPMALMOHHOH 0€30MacHOCTH, HWH(OPMAIMOHHAS
6€30MacHOCTh, HHTEPHET-YIPO3bl, H(POBasi TPaMOTHOCTb, 3aIMTa MEPCOHAIBHBIX JaHHBIX, MEXK/IyHapOIHAs
MH(pOpMaMOHHAs 6€30MaCHOCTb.
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M.T. Akimzhanova, T.S. Tilep

Comparative analysis of the experience of European countries
in the legal provision of information security of children

Among those requiring priority protection of children's rights is their right to information security, which
implies ensuring the protection of society and the state from those types of information that pose a danger to
the life and health of children or may harm their normal moral, spiritual, mental and physical development.
Legal provision of information security for children is a complex and dynamic task that requires not only
appropriate legislative support, but also broad involvement of society, technological readiness, as well as
constant analysis and adaptation to new challenges and opportunities. The article provides a comparative
analysis of legislative acts, strategies and practices using the example of the legislation of the United States of
America, Great Britain, Germany, France, and Germany. The authors highlight common trends and
differences in approaches to regulating children's information security, as well as identify successful practices
and challenges faced by individual European countries. Important attention is paid to the effectiveness of
legal instruments and measures aimed at reducing threats in the online environment and creating a safe space
for children's development. The methodological basis of the research consists of general scientific methods of
cognition of social phenomena and processes, methods of scientific analysis and synthesis. The results of the
study were the possible measures proposed by the authors to improve the system of legal provision of
information security for children in the Republic of Kazakhstan.

Keywords: children, legal provision of information security, information security, Internet threats, digital
literacy, personal data protection, international information security.
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