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Trends and challenges for minority protection in Bulgaria

Nowadays the protection of historically formed and new minorities in Bulgaria faces new challenges. They
are due not only to the increasing complexity and diversity of our society. Some global phenomena such as
migration flows, the economic crisis and growing insecurity contributed a lot to deepening the problem. This
article pays attention to the new trends in minorities’ protection and the relevant attitude of some societal
groups. The conclusions are based on the results of a survey. Some recommendations are elaborated in order
strengthening democratic security in Bulgaria and beyond. The maintained thesis is that international stabil-
ity and security, confidence between states and economic prosperity are important conditions for the estab-
lishment of broader rights of minorities. The all-European solution of the problem of guaranteeing effective
protection of minority rights is a very complex task. It requires a comprehensive approach and the coordinat-
ed efforts of all European states and organizations.

Keywords: minorities, protection, rights, international stability, security, democracy, refugees, migrants, Ro-
ma issue, Bulgaria, Europe.

Ne varietatem timeamus!

Prologue

The Balkan peninsula is one of the most ethnically, linguistically and religiously complex area in Eu-
rope. The Ottoman rulers in the Balkans were essentially not assimilative; rather multinational without tech-
nological and institutional facilities for integrating and unifying. People of the Balkans managed to retain
their separate identities and cultures. However, diversity has always created troubles [1; 7].

Nowadays the protection of historically formed and new minorities faces new challenges.

They are due not only to the increasing complexity and diversity of our societies. Some global phenom-
ena such as migration flows, the economic crisis and growing insecurity contributed a lot to deepening the
problem.

While legislation protecting of the rights of persons belonging to minorities has generally become more
advanced than in the past, the challenge lies in its implementation. This is a challenge that, in my view,
should be embraced by society as a whole. Only integrated and inclusive societies where diversity is embed-
ded, valued and lived can ensure the effective protection of minority rights [2; 37].

Bulgarian landscape

In recent years Bulgaria has become a more and more multicultural society. It has never been a single
ethnic state and for long years Bulgarians have lived well with Turks, Armenians, Jews, etc. However, lately
the landscape has changed dramatically.

According to the last census (2011) the total Bulgarian population is 7 354 570 persons. According to
the last National Statistics Institute’s data available towards 31 December 2015 the population is 7 152 784.
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It’s ethnic make-up is as follows:

*Bulgarians — 76.9 %

*Turks — 8.0 %

*Roma — 4.4 %

¢Other ethnoses or undefined - 10.6 %

The main languages spoken tespectively are:
+Bulgarian

¢Turkish

*Roma

*Russian

* Armenian

*Hebrew, etc.

Concerning religious affiliation, the composition is:
*Orthodox — 59.39 %

+(Catholics — 0.66 %

*Protestants — 0.89 %

*Mochammedans — 7.83 % (including Pomacs - islamicised Bulgarians)
*Other — 0.15 %

+No affiliation — 3.69 %

*No self-determination — 5.56 %

Brief analysis

Due to demographic, economic and other reasons the number of ethnic Bulgarians is continuingly
decreasing. Reciprocally, the number of Roma population is increasing. The irmentality is quite different and
they tend to live in segregation. The attempt undertaken for integration, education, employment, etc. has
failed.

Moreover, Bulgaria is a country lately flooded by refugees and illegal immigrants from Syria,
Afghanistan, Iraq, the Arab world, etc. They contributed significantly to the diversified face of Bulgaria, and
have not always been welcome by the local inhabitants considering them aspotential competitors for work
places, a factor for great public funds expenditures, etc.

In addition, traditionally tolerant towards different religions, society seems to become more and more
sensitive in a negative way with regard to the expanding dissemination of Islam and other sectarianisms. Dif-
ferent religious groups, sometimes imported, started claiming more rights and space in the Bulgarian realm.

In accordance with the last Bulgarian Constitution of 1991, minorities in Bulgaria are directly protected
by the international instruments concerning them. The Constitution recognizes ethnic, linguistic and reli-
gious minorities, but not national minorities (one-nation and unitary state).The minorities enjoy respective
rights (to study and use their mother language, to profess their religion, etc.) but no rights in public life. The
Bulgarian Constitution excludes granting of collective political rights to the different religious and ethnic
groups in Bulgaria. Article 11, paragraph 4 prohibits «political parties on an ethnic, racial or religious basis».
We have embraced non-discrimination principle: no specific - equal rights. The main road chosen by the
Bulgarian law for the protection of the rights of minority groups is the one that guarantees the protection of
their individual human rights.

From the point of view of constitutional law, Bulgaria cannot easily accept the term «national minori-
ty». The first reason is that it does not conform to the unity of the Bulgarian nation enshrined in the Constitu-
tion. The second is linked to the fact that the application of this concept could give rise to misunderstandings
because it is not exactly defined in international law. At the same time we insist that Bulgarian national mi-
norities exist in other countries. The last legal recognition - in Albania in October 2017 - is considered as a
huge success of Bulgarian diplomacy. Bulgaria is a party-state to the Council of Europe’s Framework Con-
vention for National Minorities, but it is ratified with an interpretative declaration that blocks its implemen-
tation.

Due attention deserves the Governmental policy towards Roma minority. As other European countries,
we had a specific Decade for Roma inclusion - 2005-2015. In the National Roma Integration Strategy 2012-
2020 priorities related to healthcare, education, social and housing policy of Roma are underlined. The new
Government Program - 2017-2021 is quite favorable to minorities — it proclaims tolerance, non-
discrimination, integration. But the practical actions are near to positive discrimination, according to the ma-
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jority of the ethnic Bulgarians. We observe raised sensibility in society - Roma minority is considered as a
main criminogenic societal segment (despite reliable statistics) that is not always punished. As a result, to be
a member of Roma minority group in Bulgaria seems to be rather an advantage, profitable, comfortable be-
longing. Hence, the numerous successful discrimination cases, initiated by Roma members, as well as cases
before the European Court of Human Rights. The role of the Bulgarian Helsinki Committee — a very strong
Roma proponent — is quite controversial.

Case study

In October 2017 the Bulgarian Deputy Prime Minister and Chair of the National Council for Coopera-
tion on Ethnic and Integration Issues Valeriy Simeonov was found liable for anti-Roma hate speech as a
Member of Parliament before the National Assembly on December 17, 2014.Simeonov is also a leader of the
Bulgarian ultranationalist party «National Front for the Salvation of Bulgaria» - part of the coalition «United
Patriotsy, a grouping of ultranationalist parties - a minority partner in the current government.

The statement, which was found by the court in violation of the Bulgarian anti-discrimination law, reads:

«lIt is an undeniable fact that a large part of the gypsy ethnicity lives outside of any laws, rules and gen-
eral human norms of behaviour. The laws do not apply to them, taxes and charges are incomprehensible
terms, electricity, water, social and health insurance bills have been replaced by the belief that they have
only rights, but no obligations and responsibilities. For them, theft and robbery have become a livelyhood,
violation of the law — a norm of conduct, childbirth — a profitable business at the expense of the state, and the
care for their offspring — is teaching minors how to practice begging, prostitution, theft and sale of drugs».

The District Court finds that this speech constitutes harassment within the meaning of the Protection
against Discrimination Act, as it «leads to the violation of the dignity of the person and the creation of a hos-
tile, degrading, humiliating and offensive environment, and anyone from the Roma ethnicity may be affected
by it, as the statement does not need to apply to the entire Roma community to be perceived as detrimental to
the dignity of an individual self-identifying as such». The decision is subject of appeal before the regional
court.

Further observations

In Bulgaria, like in the rest of the countries, the so called «new minorities» do exist — e.g. «third gen-
der», non-heterosexual, transgender, LGBT, etc. Bulgarian legislation does not recognize any form of same-
sex couples or families yet although this issue is under discussion. However, in my opinion this problem is
exaggerated.

What is more important: there is an urgent need to pay due attention to the evolution of the attitude of
Bulgarian citizens with regard to the protection of their human rights and the rights of the others [3; 15].
General observations show that the fundamental human rights of different segments of today's population of
Bulgaria are often confronted.Sometimes this leads to tension, discriminatory acts, court cases. As a result,
the quality of common life is deteriorating. The sense of safety and security is diminishing. The acts of ag-
gression and crime rate between the mentioned groups and the majority are increasing.

The justice system, on the other hand, has not worked efficiently for decades, and this is repeatedly
officially recognized.The state institutionsare still trying to react (sometimes) to multiplying conflicts on
social, economic, ethnic base, using conventional instruments, althoughit has been proved that they cannot
bring peace. At the same time they persistently refuse to use alternatives.

Survey

For the purposes of this study an inquiry was launched in November 2017. The target group was a
specialized audience — 100 law students, 4™ year, who are assumed to be well informed and to have a built
opinion on the subject. Their attitude towards the mentioned problems of the day is explored. The most in-
teresting results will be briefly presented.

Question N 1. Do you think that to the existing minorities in Bulgaria there should be granted:
a/ Equal rights — 95 % consider so.

b/ Fewer rights — 4 % are «pro».

¢/ More rights — only 1 %.
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Question N 2. Are minorities’ rights in conflict with the rights of the others?

The answers are:

a/ Yes, because they receive in practice more rights /privileges/ and this creates inequality and positive
discrimination — 62 %.

b/ Yes, because they misuse their rights, disregarding their obligations — 25 %.

¢/ Yes, they are used by politicians and this creates tension — 10 %.

d/ Yes, because minorities are still discriminated — 3 %.

Question N 3. Is minorities’ integration necessary and possible?

The answers received are quite ambivalent:

a/ Yes, only a homogeneous society could progress — 23 %.

b/ Yes, it is in our common interest — 17 %.

¢/ No, integration is not possible because it is not desired by the minorities — 54%.
d/ No, they profit more from being a member of a minority group — 6%.

Question N 4. Are the resources spent for the integration of minorities justified?
The opinions expressed are predominantly negative:

a/ No, because they are not used properly — 45 %.

b/ No, because they are at the expense of the others —29 %.

¢/ No, because they are always politically motivated — 25%.

d/ Yes — 1%.

Question N 5. Should Bulgaria recognize national minorities?
The responds are rather diversified:
a/ Yes, we have to be more modern and to abandon clichés and stereotypes.
b/ Yes, we could not always deny their existence.
¢/ Yes, but their rights should be carefully determined.
d/ I do not see what will change.
e/ No, society is not ready yet.

Question N 6. In relation to refugees and migrants you think that:

H They are a threat to national security

100 H They are a threat to the social security system

80 O They are competitors for work places
E They are a burden for the budget

H They are a criminogenic factor

O They should be supported for humanitarian reasons
E Only basic rights should be ensured
O They should live in isolation from the local population

B They should be integrated in the community

Question N 7. Which are the basic unsolved problems in the relation:
FUNDAMENTAL HUMAN RIGHTS - SPECIFIC RIGHTS OF SEPARATE GROUPS — SECURITY.
The following answers have been received:

*Specific rights of the separate groups infringe the universality of human rights /HR/.

+[t is impossible all rights of all groups to be simultaneously fully implemented; some limits are nec-
essary.

*When the specific rights of a given group affect basic HR of the others, a security problem arises.

*The possession of more rights by a separate group leads to inequality and diminishes security.

+Some respondents are strongly against the specific rights of minority groups.
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Question N 8. What should be changed in law and in practice so that human rights of minorities are en-
sured?

Very practical and constructive ideas have been launched:

+The institutions, and mainly the justice system, should start to work properly, especially in relation to
hate speech and vulnerable groups.

*The international and European standards should be closely observed.

*The education of minorities should be raised.

+Full integration should be achieved.

Question N 9. Is using of alternative methods for resolving minorities problems appropriate? Which
methods?

Here the respondents are again very creative:

a/ Yes — 66 % - dialogue, negotiations, mediation, restorative justice.

b/ No — 20 % - binding decisions are necessary; conventional law gives higher protection.

¢/ Other — 14 % - it depends on the situation.

This study is in its’ very early stage and will be continued. However, the rather diversified land-
scape is immediately evident. There is a lot of skepticism, anxiety, fear. Negative attitude prevails, alt-
hough nuanced and with different arguments. However, positive attitude and compassion towards minori-
ties are also expressed.

Conclusions

There is a trend to polarization, radicalization even of this very specific group — law students — of
the Bulgarian society.The numerous incidents between representatives of different groups and the majority
of population are a fertile ground for raising sensitivity. There is a need of careful, well-measured policy in
today’s multicultural Bulgaria.

There are already some grass-root initiatives - e.g. so called «social mediation» between refugees, mi-
grants and local people. Roma and «health» mediators are trained for resolving conflicts in their commu-
nities. But these should be institutionalized. Unfortunately, the policy-makers remain behind time.

The protection of the rights of persons belonging to minorities is a process.This process is renewed con-
tinuously and can never be considered as fully achieved [4; 211]. Non-respect of minority rights, and human
rights in general, comes at the cost of diminished democratic security in Europe. States should engage to em-
bed these rights into the legal, political and social structure of their nations, in order to build open, inclusive,
and secure societies.

The challenge is how to preserve and nurture unity in diversity: how one can promote an integrated and
inclusive society, while at the same time protecting diversity and supporting individuals to affirm their dif-
ferent ethnic, linguistic, cultural and religious identities [5; 365]. Policies should be developed aimed at pro-
moting understanding and mutual respect amongst citizens, and encouraging active participation of all in the
political, social and cultural life. Among these policies, integration strategies play a relevant role and while
targeting (recent and less recent) migrant communities, they should also embrace minorities, so as to address
the underlying issue of managing diversity and complexity in society. This is a precondition for an effective
enjoyment of minority rights and thus for stability and democracy. It is also vital that the authorities engage
actively in breaking down stereotypes and reframing debates in the media to dispel narratives which only
heighten any «anti-other» sentiment.
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Boarapusinarsl a3 yJaTTapabl KOpray Macesesiepi MeH 3aHbLIBIKTAPbI

Kasipri enemue bonrapusaars! Tapuxu KaJIbINTACKaH XKOHE jkaHA Maiaa OoJFaH a3 YITTapasl KOpray OyphIH
TaHBIC OoNIMaraH Macelnenepre Tam Ooinbl. Bynm yiFaifbil OTBIpFaH KUBIHIBIKTApMEH KoHE Oi3miH
KOFaMBIMBI3JIBIH ~allyaH-TYpJlniriMeH OaitmanpicThl. Kemmi-KoH Jieri, 3KOHOMHKAJBIK JaFIapbic IKOHE
Kayilci3ikke TOHTeH Kayil-Karepiep cekinai Keiibip »kahaHIBIK KyOBUIBICTap MOCENEHi IIBIHAI
mueneHicripin kidepai. Maxkana a3 XalbIKTapasl KOpPFayAblH JKaHa TEHICHLMSJIApbIHA JKOHE Keloip
KOFaMJbIK TONTApAbIH OFaH KapbIM-KAaTbIHACBIHA Haszap aynapTanbl. KOpPBITBIHABUIAD —CYPACTBIPY
HoTIDKesepine Heriznenren. KeiiGip yceinbiMaap bonrapusaa xaHe oaH ThIC IEMOKPATHSUIIBIK KayilCi3miKTi
HBIFAHTy MaKcaTbIH/a d3ipyieHAl. Y ChIHBUIBIN OTHIPFAH MakKaja a3 yJITTapra KeH KYKbIKTap Oepy *oHe OHBI
OeKiTy XaJbIKapaJIBIK TYPAKTBUIBIK MEH KayillCi3/iK, MEMJICKETTep apachIHIArbl CEHIM MEH SKOHOMHKAJBIK
OpKEHJICY YIIIH MaHBI3/Ibl JKarqailiap OoJbll TabbuiaJbl. A3 YITTapIblH KYKBIKTapbIH THIMAI KOPFay/bl
KaMTaMachl3 €Ty MACEJECiH JKaJIbleypoIalbIK NIy oTe KypAeli MiHaeT Ooibin Tabbutazsl. By Gapibik
€YpOTNAIIBIK MEMIICKETTEPIIH JKoHe YHBIMIApIbIH YHIEeCIMAIl KYII CATybIH XKoHE KEIISH[I 9pEeKeT eTyiH KaxeT
ereni.

Kinm co30ep: a3 ynrTap, KOpray, XajbIKapalblK TYPaKThUIBIK, KayilCi3AiK, JeMOKpaTHs, OOCKbIHAAD, KO-
KOHYIIIBI, ChIFaHxap maceseci, bonrapus, Eyporma.

J. YankoBa

TeH}leHHl/II/I H leOﬁJIeMbI 3alllMThl MCHBIIIMHCTB B Bonrapml

B coBpemMeHHOM Mupe 3aluTa HCTOPHIECKU CIOXMBIIMXCS M HOBBIX MEHBIIMHCTB B boirapum crankuBaercs
C HEM3BECTHBIMH paHee MpoOieMaMu. DTO CBSI3aHO HE TOJNBKO C BO3PACTAIONIEN CIOXKHOCTBIO U pa3HOOOpazneM
HaIlIeTo O0IIECTBa, HEKOTOPbIE TII00ANBHBIE SABICHHUS, TAKME KAK MUTPAILIMOHHBIE TOTOKH, SKOHOMUYECKHI KpH-
3MC U PACTYIIHE yrpo3bl OE30IMaCHOCTH, CEPbE3HbIM 00pa3zoM ycyryommu mpobiemy. Hactosmas crathst akueH-
THPYeT BHIMAaHHE HA HOBBIX TEHJEHIMSX B 3all[UTe MEHBIINHCTB U COOTBETCTBYIOIIEM OTHOLIEHUH HEKOTOPBIX
OOIIECTBEHHBIX TPyMIT. BEIBOABI OCHOBAaHBI Ha pe3yibTaTax onpoca. HekoTopsle pekoMeHmanuu pa3padboTaHbl
B IIEJISIX YKPEIUIEHHs JeMOKpaTHaeckoi Oe3onacHoct B bonrapun u 3a ee npenenamu. OTCTanBaeMbIA TE3HC
3aKJII0YAeTCsl B TOM, YTO MEXKIyHapoJHas CTaOMIBHOCTh M O€30IIaCHOCTbH, AOBEPHE MEXTY TOCYIapCTBAMH U
SKOHOMHYECKOE IPOIBETaHHUE SIBITIOTCS BYKHBIMU YCIIOBHSIMH TSI IPEIOCTABIICHUS U 3aKpEIUICHHs OoJtee IH-
POKuX mpaB MeHbIIMHCTB. OOImeeBporneiickoe pemenue npodaeMsl obecreueHus 3(p(GEeKTUBHON 3aLIUTHI IPaB
MEHBIINHCTB SIBIISIETCS] OUEHb CIOXKHOH 3afaueil. OTo TpeOyeT KOMIIUIEKCHOTO MOAX0a U CKOOPAVHUPOBAHHBIX
YCUJIMH BCEX €BPONEHCKUX TOCYIapCTB U OPraHU3aLIUi.

Kniouesvie cnosa: MeHbIIMHCTBA, 3allUTa, IPaBa, MEXIyHapoaHas cTaOWIBHOCTh, O€30IaCHOCTb, AEMOKpa-
THs1, OCKCHIIBI, MUTPAHTBI, IILITAHCKUI Bompoc, bonrapus, EBporma.
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The Constitution in foreign countries

The main source of constitutional law in foreign countries is the constitution. The article notes that the consti-
tution establishes a certain model of the social and state system in a particular country, establishes a system of
government bodies, establishes a form of government, determines the basis for the legal status of a person in
the system of social relations. In turn, the constitution is at the head of the entire hierarchical system of nor-
mative legal acts. The constitution defines the forms of legal acts adopted by public authorities. It defines the
subjects of legislative regulation. The ways of adopting constitutions are considered, such as: granted, con-
tractual, parliamentary, the adoption of a constituent assembly, a referendum. The structure of constitutions in
foreign countries has been studied in more detail: the preamble, which describes the historical conditions for
the adoption of an act; the main text of the constitution, which is divided into sections, chapters, paragraphs,
articles and final (transitional) provisions, which, as a rule, determine the order of entry into force of this con-
stitution and the procedure for bringing the legislation in force into compliance with the new constitution. It is
emphasized that the content of constitutions adopted in different countries or in one country, but at different
times, is very different. Each constitution is characterized by its scope and content. The article reveals that the
constitution establishes the basic principles on which all legal regulation of public relations is based.

Keywords: the constitution of foreign countries, the properties of the constitution, the ways of adopting the
constitution, structure, form and content of the constitution in foreign countries.

The Constitution is the main source of constitutional law and the basic law of the state due to its special
legal properties [1; 109]. It should be noted that in the literature there has not yet been a single approach to
the list of legal properties of the constitution - different properties are distinguished in different scientific
sources, but as a rule, the following: the constituent character, the supremacy, the supreme legal force, the
property of being the legal basis of the current legislation, direct action and stability [1; 122]. Let's consider
them in the most general terms, stopping in more detail only those who need additional characteristics.

The most important legal property of the constitution is its constituent character. The Constitution es-
tablishes a certain model of the social and state system in a particular country, establishes a system of gov-
ernment bodies, establishes a form of government, determines the basis for the legal status of a person in the
system of social relations, etc. This is what Art. 1 of the Constitution of Spain (1978): «Spain is constituted
as a legal democratic social state that proclaims justice, equality and political pluralism as the highest values
of its legal order» [2; 50].

The supremacy is also one of the important properties of the constitution. This property is often mixed
with another property - the highest legal force. These are close, but not identical concepts. The supreme legal
force of the constitution is the special binding nature of its norms with respect to other acts. The supremacy
means that the constitution is at the head of the entire hierarchical system of normative legal acts. There is
not and can not be an act above the constitution.

A question may arise about the correlation of the norms of the constitution with international legal
norms and their priority. But, firstly, the priority of international acts is fixed primarily in the Constitution
itself. Secondly, the priority is given to international legal acts regarding the acts of the current legislation,
but not the constitution. If the Constitution does not contain a norm on the priority of international legal acts
in relation to internal laws, then there is no priority.

The problem of correlation of national constitutions and norms of international law has its own specifics
within the European Union, where so-called communal law operates, the norms of which have priority over
national law, including constitutional norms [1; 112]. However, after the entry into force of the Maastricht
Treaty, which formalized this Union, changes were made to the constitution of the member countries of the
European Union, setting the priority of only this type of norms over national legislation. Thus, even in this
case, the priority of the norms of international law is established directly in the constitution [3; 305].
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Next important legal property of the constitution consists of that:

1. The constitution establishes the basic beginning (principles) on which all legal regulation of public
relations is based, for example, the prohibition of retroactivity of the law establishing or aggravating respon-
sibility, the priority of federal law, etc.

2. The Constitution defines the forms of legal acts adopted by public authorities. Thus, Art. 85 of the
Constitution of Spain states: «Acts issued by the Government on the basis of delegation of legislative powers
are called legislative decrees».

3. The constitution determines the subjects of legislative regulation. According to the Constitution of It-
aly, for example, only the law can regulate the minimum age for employment (Article 37), the right to strike
(Article 40), salaries and other appropriations to the President (Article 84), etc.

The Constitution has one more property - it is a direct action. This property is noted by many research-
ers. However, the direct effect of the constitution can not be absolutized. The point is that the property of
direct action is, as a rule, the norms of material nature, which primarily consolidate the basic rights and free-
doms of the individual. In this case, the principle of direct action allows them to be executed without regard
to any other (mediating) acts, and the judicial authorities oblige this principle directly to protect these rights,
referring to the relevant norm of the constitution. As for procedural norms, that is, those that determine the
order of implementation of material norms, it is not always possible to ensure their direct action.

Finally, another property of the constitution is stability, manifested in the special (more complex) order
of its adoption and change. It is necessary to dwell on this property in more detail. The Constitution, on the
one hand, is designed to stabilize the system of public relations, laying down one or another model of the
state structure, and on the other hand, it by itself should not undergo frequent changes. Therefore, the consti-
tution provides for a special procedure for its adoption, making changes to it, which gives it the property of
stability. There are following ways of adopting constitutions: granted, contractual, parliamentary, the adop-
tion of a constituent assembly, a referendum.

The constitution of Jordan (1952), Qatar (1962), the Basic Law on the Power of Saudi Arabia (1992),
and the Basic Law of the Sultanate of Oman (1996) are granted by the monarchs.

The independent ways of adopting the constitution are parliamentary (most of the constitutions in force
are adopted in this way), adoption by the Constituent Assembly (with the help of this method, the US Consti-
tution (1787), Portugal (1976), Bulgaria (1991), etc.) were adopted.

Recently, another way of adopting the constitution is gaining popularity: a popular vote (referendum).
In this way, the constitutions of France (1958), Mongolia (1992), Russia (1993) and some others were adopt-
ed. The adoption of the constitution by referendum is considered in modern constitutional and legal literature
as the most democratic way. This is certainly true, but we must still keep in mind that it is hardly advisable to
take on such a complex and important issue as the content of constitutional norms for a referendum. With all
due respect to the will of the people, it should nevertheless be noted that the constitution is an act of a special
kind, containing norms expressed in the most abstract form. To understand their meaning and content re-
quires the availability of special knowledge in the field of law. Hence the popular vote on the draft constitu-
tion and the resulting decision can not be considered competent.

Public practice has developed another way of making constitutions, which can be called combined. It
consists in the fact that the constitution is first adopted by the parliament or constituent assembly, and only
then it is submitted for referendum. It seems that the latter method is preferable, since it combines repre-
sentative and direct democracy, allows for a thorough discussion of the text of the constitution at parliamen-
tary sessions (or constituent assembly) with the involvement of qualified specialists aware of all the subtle-
ties of constitutional and legal matter. In addition, in this case, the people themselves have the opportunity to
express their will regarding the text of the basic law. Voting on the draft constitution, the people either ap-
prove the decision passed by the parliament, giving this decision the highest legal force, or rejecting it. With
the help of this method, the constitutions of Spain (1978), Turkey (1982), Haiti (1987), Switzerland (2000)
and some others were adopted.

This property of the constitution, like stability, is also manifested in a special, complicated order of its
change. It is worth recalling the main ways to change the constitution: it is flexible, rigid, especially tough
and mixed. Practically all the methods mentioned are used.

A flexible way means that the constitution changes within the framework of an ordinary parliamentary
procedure. In a flexible way, those constitutions that are among the unwritten, or un-codified, ones change.
The constitutions of most foreign countries vary according to rigid or particularly stringent methods. These
methods will be discussed in detail in the Special Part. It is also worthwhile to give a description of the forms
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of introducing changes in the text of the constitution. Most often in foreign countries, the incorporation of
amendments into the text of the law is used, that is, the replacement of previous provisions with new ones.
Another form is the application of corrections to the text. In this case, the text itself does not change, and
changes are applied to the main (primary) text. This method was first used in the USA. The first 10 amend-
ments - the Bill of Rights (1789) - were attached to the text. In this way all other corrections were intro-
duced.

Form and content of the constitution in foreign countries. According to the form of the constitution,
they are written and unwritten. Writing is understood as a single normative legal act, containing in a systemic
order a set of constitutional and legal norms and differing from acts of the current legislation by a more com-
plicated procedure of adoption and higher legal force. Most countries have a written constitution, that is, a
single legal act is the main law of the country. In turn, the written constitutions are divided into codified and
non-codified. The latter consist of several acts (constitutional laws), which together form the constitution of a
given country. For example, the Constitution of Sweden consists of at least five constitutional laws, the Con-
stitution of Austria includes more than 10 constitutional and ordinary laws. The Constitution of Israel con-
sists of 12 basic laws and the Agreement on the Gaza Strip.

The British constitution has traditionally been cited as an example of an unwritten constitution. Alt-
hough the constitution of this country consists of several parts and the written right is, but there is no single
act called the «Constitution of Great Britain». Nor does New Zealand have a written and codified constitu-
tion.

The structure of constitutions in foreign countries has much in common. This preamble, which de-
scribes the historical conditions for the adoption of an act; the main text of the Constitution, which is divided
into sections, chapters, paragraphs, articles and final (transitional) provisions, which, as a rule, determine the
order of entry into force of this constitution and the procedure for bringing the legislation in force into com-
pliance with the new constitution.

The content of constitutions adopted in different countries or in one country, but at different times, is
very different. Each constitution is characterized by its scope and content. It is believed that the US Constitu-
tion - one of the most concise (contains only 9 thousand words) [4; 37]. There are, however, even shorter
constitutions, for example the Constitution of Libya (1969) has only about 2 thousand words [5; 409].
In contrast, it can be called the Constitution of India - a voluminous document, which includes nearly
400 articles and several applications. It details the competence of each state, each administrative-territorial
unit; it contains many provisions that have no constitutional significance at all. The constitutions of India and
Libya are two extremes. Between them all other constitutions are located.

Perhaps there is some optimal scope of the constitution, on the one hand, allowing to cover all areas
subject to constitutional regulation, on the other - leaving no room for unnecessary «unconstitutional» norms.
It seems that this can be an interesting topic for research.

The content of the constitution is constantly changing. This is predetermined primarily by changing the
subject of constitutional regulation. There are several trends in this kind of change. The first is an increase in
the proportion of norms regulating the status of the individual. It should be noted that the actual constitution-
al regulation begins from the moment when the restriction of state power in favor of the sphere of individual
interests is legislatively fixed. Therefore, the British Great Charter (1215) with full right refers to acts of a
constitutional nature. This act granted privileges to the upper class and thereby limited the power of the king.

In the US Constitution (1787), only a few rights were fixed: the electoral rights of citizens and some
others. This gap was filled by the first 10 amendments in 1789, but they also contained a rather incomplete
list of basic rights and freedoms. Constitution of the first generation, to which the US Constitution applies,
regulated the status of the individual only in the most general terms, fixing mainly political rights. Gradually,
the catalog of constitutional rights of the individual expanded. In the modern period, the rights enshrined in
the constitution include rights in the economic, social and spiritual spheres of life. Directly in the basic laws,
other elements of the constitutional status of the individual are fixed.

The second trend, manifested in the development of constitutional legislation, is the transfer of powers
from the legislative to executive power. Parliamentarism, established in the XVIII-XIX centuries, was initial-
ly characterized by a number of exclusive powers of the representative body of power. First of all, it is the
adoption of laws, the solution of such crucial issues as taxation, individual rights, issues of war and peace.
At present, there is a process of transition of these powers from legislative to executive power through the
institution of delegated legislation, through direct restriction of the sphere of activity of parliament, as, for
example, in France. In the constitutional legislation of foreign countries, priority is given to bills introduced
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by the government, before bills introduced by deputies. In addition, in some countries, the head of state is
empowered to enact acts that have the force of law.

The third trend is the expansion of the impact of state power on economic relations. If the constitutions
of the first stage fixed only the right of ownership in the sphere of the economy, at present they contain a
rather wide range of norms regulating economic relations. Thus, the Constitution of Spain (1978) contains a
special chapter called «On the Fundamental Principles of Socio-Economic Policy» (Chapter 3, Section 1)
and sect. 7 «Economics and Finance», where many rules regulating this sphere are fixed [2; 58].

Another trend in the development of constitutional legislation is the consolidation of the institution of
constitutional control. Directly the constitution establishes a specific body that monitors compliance with the
basic law of all other legal acts. Such a body is, as a rule, a constitutional court or other structure with appro-
priate powers (the Constitutional Council in France, the Bureau of Constitutional Investigations in Ethiopia,
etc.).

In more detail we will consider the constitution of Australia. Australia is a federation of former British
colonies on the Australian continent, whose constitution was enacted by the British Parliament in accordance
with the Constitutional Act of the Australian Union of 1900. The British Parliament itself did not participate
in its elaboration, the provisions of the Basic Law were discussed by representatives of colonial legislatures
on constitutional congresses in the 90s of the XIX century.

At the same time, a number of documents can be considered as a kind of supplement to the Constitu-
tion: acts of the parliaments of Australia and Great Britain (for example, the Westminster Statute, acts on the
Privy Council, etc.), constitutional agreements and decisions of the High Court of Australia, Constitution and
determines compliance of the legislative acts of the federation and states with it. The most important source
of constitutional law in Australia are the acts of 1986, which are a package of laws, including acts of the
Australian Union, the States and the United Kingdom with identical provisions. The power of the British
Parliament to pass laws for the Union on the basis of the Westminster Statute was terminated by the adoption
of these acts, while the existing restrictions on the legislative activities of the Union and the states were re-
moved. As a result, a sovereign state was created, whose independence can not subsequently be limited or
questioned in accordance with the legislation of another country. Any future cancellation (change) by the UK
of its acts against Australia has no legal significance within Australia.

Amendments to the Constitution are adopted by two chambers of parliament by an absolute majority,
after which they are put to a referendum in each state and are considered adopted if they are supported by the
majority of states and, in general, by the majority of Australian voters. Then the amendments are passed to
royal approval.

In general, the system of sources of law in Australia is as follows:

1. The Federal Constitution and the constitutions of the states. Paradoxically, not all even the most im-
portant constitutional principles are fixed in these written acts. Some of them are implied: for example, the
principle of separation of powers follows from the structure of the Constitution of the Union, in the sense
that it consists of separate chapters on the parliament, the executive and the judiciary.

2. Legislation of the Union and the states.

3. English law applicable in Australia.

4. Acts passed in the manner of delegated legislation are the result of the process of creating predomi-
nantly administrative rules under the control of the parliament. The parliament does not always have the time
to pay attention to all the necessary details, therefore it is quite common that by its act the powers to create
such prescriptions are delegated to the governor or the governor-general.

5. Judicial precedents - the results of trials in the courts of Australia.

In addition to those listed, there may be other sources capable of influencing the adoption of decisions
by courts and the behavior of citizens, but not having the same force as the sources of law named above.

6. International treaties.

7. Constitutional agreements - are traditionally observed, even though these rules are not expressed in
written acts and are not subject to judicial protection. They can be avoided when political expediency re-
quires this. These rules play an important role in the regulation of public authority in Australia, especially the
relationship between parliament and government, and between various government departments. Agreements
regulate areas not covered by written rules, or determine the practical effect of written rules established by
law or by court.

8. Decisions of courts not included in the Australian judicial system, including decisions of internation-
al courts and courts of other countries, to the extent that Australian courts can apply them.

Cepus «[lMpaBo». Ne 2(90)/2018 17



D.K. Rustembekova, K. Complak

9. Doctrinal works. Sometimes courts take them into account as a commentary to the provisions of the
law, but in practice they do not matter much in common law countries.

10. Administrative decisions made on a particular dispute mainly between the citizen and the govern-
ment. Their importance as a source of law is small, as they are not applied in subsequent decisions. Some-
times administrative acts may contain a reference to the fact that some decisions may follow in future admin-
istrative acts, but this does not mean that they will be applied in the future, like a judicial precedent.

11. The customs of business turnover are taken into account by the courts, but not in all cases.

12. The customs of aboriginal people should also be considered a source of law.

The Constitution provides for the right of the parliament to create federal courts. The main elements of
the federal judicial system are the High Court (established in 1903), the Federal Court (established in 1976)
and the Family Court (established in 1975).

All judges of federal courts are appointed by the Governor-General in the Council. Appointments are
made taking into account the recommendations of the Cabinet, which usually supports proposals submitted
by the Attorney General. As a result of a Senate or House of Representatives appeal based on «proven im-
proper conduct or incapacity», judges may be dismissed by the Governor-General in the Council.

The High Court consists of a chairman and six judges. The High Court has two categories of cases con-
sidered by it as a court of first instance. The first category (in accordance with Article 75 of the Constitution)
includes cases arising from international treaties; affecting representatives of foreign states; the cases in
which the Union is represented as one of the parties. Other powers of the Court in accordance with Art. 76 is
legislated. In particular, such issues include consideration of issues arising on the basis of the Constitution or
requiring its interpretation.

A high court is an appellate court for state supreme courts, federal courts and in other cases when it is
referred to its jurisdiction by the Constitution (Article 73) and legislation. The High Court's decision on these
cases is final and can not be appealed. The permission of the High Court is required for him to review the
case on appeal. It is the consideration of appeals that constitutes a large part of the work of the Court. In ac-
cordance with the Constitution, an appeal can be made from the High Court to the Privy Council of Great
Britain, if the High Court grants permission to do so. However, the Court held that it would no longer resort
to this.

The Australian Constitution does not contain provisions that assign to the High Court, federal and state
courts the function of constitutional review. However, the High Court considers that he is an indisputable
bearer of this function and that he «stands guard over the Constitution». Thus, the judiciary includes the
power to declare a legislative act and the actions of state bodies unconstitutional.

The Family Court deals in the first instance cases referred to it by the Act on Family Law of 1975 and
the Marriage Act of 1961 (for example, on divorce).

The federal court considers cases in the first instance in accordance with the legislative acts of the Un-
ion. Including to its jurisdiction are cases related to the activities of federal officials. As a rule, cases are
heard by the judge alone. In its entirety, the Court only considers appeals on decisions taken by a single
judge, as well as complaints against decisions of the Supreme Courts of the states and territories in matters
affecting intellectual property and the Union's revenues.

The Tribunal of Administrative Appeals, founded in 1975, examines complaints against decisions of al-
lied ministers and officials, in the case of questions of law. About two hundred laws determine the jurisdic-
tion of the Tribunal. The main areas covered by it are: social security, taxation, collection of customs duties,
migration, television and radio broadcasting, freedom of information. The Tribunal may determine what
should be considered an appropriate administrative decision. The Tribunal consists of the President, who
must be a judge of the Federal Court, vice-presidents and other members of the court. The Tribunal consists
of the Chief Administrative Division, the Veterans Affairs Department and the Tax Appeals Division.

In order to overcome the problems caused by the dual system of courts, in 1978 a delegation of authori-
ty was introduced. The Law on the Jurisdiction of the Courts was adopted in equal form by the parliaments
of the states, the Union Parliament and the legislative body of the Northern Territory. Currently, delegation
of authority is allowed only to the supreme courts of states and territories, as well as to federal courts and
only in the sphere of civil law. For example, the Federal Court, the Family Court, and the Supreme Courts of
the Northern and Australian Capital Territories are entitled to exercise the jurisdiction conferred upon them
by state laws. The legislation of the Union grants the supreme courts of states and territories the powers of
the Federal Court and the Family Court.
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IleT eagepaeri KOHCTUTY M

[ler ennepie KOHCTUTYLHSUIBIK KYKBIKTBIH HETI3Ti KaiiHap ke3i GOkl KOHCTUTYLHs Tabbuiaapl. Makanana
KOHCTHTYIIMSI COJI HeMece OacKa elieé KOFaMIBIK JKOHE MEMJICKETTIK KYPBUIBICTBIH Oenrimi Oip yiricin
OekiTeli, OMITIK OpraHIapbIHBIH XYHECiH Kypabl, OWIIK €Ty HbICAaHBbIH Oenrineiini, KOFaMIbIK KaTbIHACTap
KyieciHaeri agaMHbBIH KYKBIKTBIK JKarJailbIHbIH HeETi3/epiH aHbIKTaiabl. ©3 Ke3eriHie, KOHCTUTYLHS
HOPMATHUBTIK KYKBIKTBIK aKTUICpAiH OapiblK HepapXusUIbIK XKyieciniy Oactaybiiaa 6oianpl. Koncruryuusiga
MEMJICKETTIK OWJIIK OpraHgapbIMeH KaObUITAHATBIH KYKBIKTHIK AaKTUIEPAiH HbICAHIAphl aHBIKTAIabl.
O 3aHHaMaJbIK PETTEYAiH MoHIH Oenrieiiai. ABTOpiap KOHCTUTYLUHMSHBI KaOBUIAAy[bIH TOCUIIEpiH
KapacThIPbUIFaH, OJlap: OKTPOHMPJICHICH, LIAPTTHIK, IapIaMEHTTIK, KYpbUITail )KUHAIBICBIHIA KaObLUIIaHYbI,
pedepernymmen. Illet ennepaeri KOHCTUTYIHSUIBIK KYPBUIBIMBI €rKeH-TemKEeHIl 3epTTeNiH/I: 0 COJI HeMece
0acka aKkTiHI KaObUIIAyABIH TapUXH XKaFJalinapelHa cCHIIaTTaMa OepeTiH npeamOyiia; OexiMaepre, Tapaynapra,
naparpadrapra, Oanrapra >KOHE KOPBITHIHIBI (OTHENi) epekenepre OOiHETiH KOHCTUTYIUSHBIH HETi3Ti
MOTiHI, OHIA, 9AETTEe, OChl KOHCTUTYLHSHBIH KYIIIHE €Hy TOpTiOl aHbBIKTalIaabl KOHE KOJIAHBICTAFbI
3aHHaMaJapAblH JKaHa KOHCTUTYLHMSIFA CoOlKeCTeHIIpy TopTiOi kenTipineni. Op enne Hemece Oip enae, Gipak
OPTYpJi yakpITTa KaOBbULAAHFAH KOHCTUTYLUSHBIH Ma3MyHbI alyaH Typii eKeHi aHBIKTalngbl. Opbip
KOHCTHTYLUS ©3iHIH KeJIeMIMECH J>XOHE Ma3MyHBIMEH cumarTanajisl. Makanaga KOHCTHTYLHS KOFaMJIBIK

KaTBIHACTApPABI OapIIbIK KYKBIKTHIK PETTEY HETi3IeNeTiH HeTi3ri Karunanap/ sl OeKiTeTiHi KopceTiui.

Kinm ce30ep: uier ennepAiH KOHCTHTYIUSICHI, KOHCTHTYLUSHBIH KacCHETTEpi, KOHCTUTYIHUSHBI KaObLimay

Tscinnepi, meT enﬂepneri KOHCTUTYHUSAHBIH KYPBUIBIMBI, HBICAHBI )KOHC Ma3MYHBI.

J.K. PycTrem6ekoBa, K. [lomrmmak

KoncTuryuus B 3apy0e:KHbBIX CTpaHax

OCHOBHBIM HCTOYHHKOM KOHCTUTYIIMOHHOTO IIpaBa B 3apyOekHBIX CTpaHaX SBISETCS KOHCTUTYIHS. B cratse
OTMEYEHO, YTO KOHCTHTYIHS 3aKpeIUIIeT ONPEACNCHHYI0 MOJENb OOIIECTBEHHOTO H T'OCYJapCTBEHHOTO
CTpPOS B TOI WM MHOH CTpaHe, yupexkJaeT CHCTEeMy OPraHOB BJIACTH, YCTaHABJIMBAacT (OpPMY NpaBICHUS,
OIIpezeIIsieT OCHOBEI IIPABOBOTO IMOJIO’KEHHUS YeI0BEKa B CHCTEMe OOIIECTBEHHBIX OTHOIICHHMI. B cBoro oue-
penb, KOHCTHTYLHMS CTOHT BO TJIaBe BCEH HEpapXU4eCKOH CHCTEeMbl HOPMATHBHBIX HPAaBOBBIX AaKTOB.
B koHCcTUTYIIMY OnpeneneHsl GOpMBbI IPABOBBIX AKTOB, IPUHMMAEMbIX OpPraHaMU IOCYIapCTBEHHON BIACTH.
OHa onpezensier npeaMeThl 3aKOHOAATENIBHOTO PEryJIMpoBaHus. PaccMOTpeHbl clocoObl NPUHATHS KOHCTH-
TYLHUH, TaKue Kak: OKTPOMPOBAHUE, JAOTOBOPHBIH, MapIaMEHTCKUH, IPUHATHE yYPEAUTEIBHBIM COOpaHueM,
pedepennymom. bonee moapoOHO M3ydeHa CTPYKTypa KOHCTUTYLMH B 3apyOeXHBIX CTpaHax: mpeamOya,
JIAIoIasi XapaKTePUCTHKY UCTOPHUUECKUX YCIIOBUH NMPUHSATHUS TOTO WM MHOTO aKTa; OCHOBHOM TEKCT KOHCTH-
TYIMH, KOTOPBIH NETUTCS Ha PasJensl, IJIaBbl, naparpadsl, CTaTbi U 3aKIIOYUTENbHEIE (IIEPEXOIHBIE) MOJIO0-
JKEHHUS, T, KaK IPaBUIIO, ONPENEIIeTCS HOPSIOK BCTYIUICHHS B CHITy JaHHOM KOHCTUTYLIUH U ITOPSIIOK HPH-
BeZICHMS! AEHCTBOBABIIETO IPEX/C 3aKOHOATEILCTBA B COOTBETCTBHE C HOBOI KoHcTHTyIel. OnpernerneHo,
YTO COAEp)KaHWEe KOHCTUTYLMH, NMPUHATHIX B Pa3HbIX CTpaHaX WIM B OAHOH CTpaHe, HO B pa3HOE BpeMsd,
BechbMa pazinyuHo. Kaxaas KOHCTUTYLMS XapaKkTepu3yeTcs CBOMMU 00BbEMOM U CoziepkaHueM. B ctatbe pac-
KPBITO, YTO KOHCTHTYLHS 3aKPEIUIACT OCHOBHbBIE NPHHIIUIIBI, HA KOTOPBIX 0a3upyeTcs BCE NMPAaBOBOE PEryJiu-

poBaHHE OOIECTBEHHBIX OTHOIICHUH.

Knioueswvie cnosa: KOHCTUTYIUA 3apy6e)KHI>IX CTpaH, CBOWCTBa KOHCTUTYIIUH, CITOCOOBI HNPUHATHUA KOHCTUTY-

Uy, CTPyKTypa, (1)OpMa " COACPIKAHNEC KOHCTUTYLIUHU B 3apy6e)KHbIX CTpaHax.
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National legal regulation of foreign investments

The article analyzes the international and national practice of legal regulation of foreign investments. The
main issues necessary to attract foreign investors are also indicated. Adoption of special laws on foreign
investment is caused by the necessity to attract foreign investment into the country's economy by creating a
favorable climate and granting preferential treatment for foreign investments. The author emphasizes that the
creation of the appropriate system of legal regulation of activities with the participation of foreign investors is
not limited by creating a favorable regime for foreign investments or granting them benefits and preferences,
first of all, it should take aim at ensuring and protecting social (public) interests. Therefore, the state has the
right to install certain restrictions in implementation of foreign investments. As it is proved by the
international practice of attracting foreign investment, the introduction of restrictions and withdrawals from
the national regime and most-favored-national treatment for the placement of foreign investment is possible
even in the conditions of maximized full liberalization of foreign investors’ activity. Disclosing the general
trend in the development of national legislation on foreign investments in different countries, the author
believes that after the end of the investment policy aimed at attracting foreign investment that has led to
economic growth and the welfare of the population, another process begins, when the differences between
different legal regimes of foreign and national investment are obliterated. As a result, special legislation on
foreign investment is replaced by a general legislation, including investment, civil, commercial legislations,
etc.

Keywords: investment, national investment, foreign investment, legislation on foreign investments,
investment activity, foreign investor, investment policy, foreign capital, investment area, investment field, in-
vesting.

The national legal regulation of foreign investment also plays an important role in the development of
investment activities and investment relations. In general, there are two main approaches to the national legal
regulation of foreign investments: 1) in developed countries (such as the United States, Germany, Great Brit-
ain, France, etc.), there are no special laws for foreign investments, since foreign investors has used the same
rules and regulations that are applied to the activities of national investors. In developing countries (such as
countries in Africa, Latin America and Asia), there is a special law on foreign investment, which is either
Foreign Investment Codes or the laws on foreign investment or other investment laws [1; 35].

In general, the international practice of legal regulation of foreign investment considers that the adop-
tion of special laws on foreign investment is caused by the necessity to attract foreign investment into the
country's economy by creating a favorable climate and granting preferential treatment for foreign investment.

Due to the fact when studying the possibilities of investing abroad, investors usually study the political
and legal situation in the country of potential investments [2; 239]. However, in the process of economic de-
velopment of this or that country, there is no longer any need to create special conditions for foreign inves-
tors, therefore special laws on foreign investment are abolished.

In particular in Canada, the Law on Foreign Investment was enacted in 1973, and in 1985 was abolished
in connection with the adoption of the Law on Investments in Canada [2; 242]. Consequently, the general
trend in the development of the national legislation on foreign investment of different countries is that after
the end of the investment policy aimed at attracting foreign investment that has led to economic growth and
the welfare of the population. Another process begins, when the differences between different legal regimes
of foreign and national investment. As a result, special legislation on foreign investment is replaced by gen-
eral legislation, including investment, civil, commercial legislations, etc.

In Kazakhstan, special legislation on foreign investment lasted only 13 years. First, the Law of the Ka-
zakh SSR «On Foreign Investments in the Kazakh SSR» was adopted on December 7, 1990. Then on De-
cember 27, 1994 a new Law «On Foreign Investments» was adopted, which had abolished the previous leg-
islative act; and in connection with the adoption of the Law of the Republic of Kazakhstan «On Investments»
on January 8, 2003, the Law of the Republic of Kazakhstan «On Foreign Investments» of 1994 was declared
forfeited. Kazakhstani legislation on foreign investments provided for the possibility of granting both the
national regime and the most favored national treatment to foreign investments as well as a whole range of
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guarantees provided to foreign investors: guarantees against changes in legislation, guarantees against expro-
priation, guarantees against illegal actions by state bodies and officials, etc. As well as the possibility
of obtaining additional benefits for foreign investments in priority sectors of economy and social sphere (ar-
ticles 4-13).

In addition, the legislation on foreign investments provided for the possibility of establishing various re-
strictions. For example, it was stipulated that foreign investments could be invested in any objects and activi-
ties not prohibited for such investments by the legislative acts of the Republic of Kazakhstan, but there was
no indication of which objects and activities are related to such investments. Further, in according to with the
legislation, the territories could be determined where the activity of foreign investors or enterprises with for-
eign participation can be limited or prohibited, based on the necessity to ensure national security.

Thus, in accordance with the legislation of the Republic of Kazakhstan on national security, it is estab-
lished that in order to protect the national interests of the Republic of Kazakhstan, including preservation and
strengthening industrial potential, the Republic of Kazakhstan, with the observance of guarantees provided to
foreign investors, can monitor the condition and use of the facilities of the economy of the Republic of Ka-
zakhstan, which are under the government and ownership of foreign organizations or organizations with for-
eign participation [3].

Alongside with this, it was stipulated that the requirements for ensuring national security are mandatory
taken into account when concluding contracts for the use of the strategic resources of the RK, during the im-
plementation of these contracts and monitoring of their execution. At the same time, the national security
legislation stipulates that it is not possible to conclude international treaties that could prejudice national se-
curity or lead to the loss of state independence of the Republic of Kazakhstan and that would limit the sphere
of sovereign rights of the Republic of Kazakhstan. In general, it must be admitted that the establishment of
restrictions for foreign investors is widely used in international investment practices, and does not indicate a
restriction on the rights of foreign investors.

The Law of the Republic of Kazakhstan «On Investmentsy», which was adopted on January 8, 2003,
lasted until January 1, 2016, i.e. before the entry into force of the Entrepreneurship Code of the Republic of
Kazakhstan. 24 business articles weve directly devoted to the regulation of investment activity in the Entre-
preneurial Code of the Republic of Kazakhstan.

The Entrepreneurial Code of the RK gives the right to investors to invest in any objects and types of en-
trepreneurial activity, except in cases stipulated by the laws of the Republic of Kazakhstan.

The Entrepreneurial Code of the Republic of Kazakhstan provides investors with full and unconditional
protection of rights and interests, which is ensured by the Constitution of the Republic of Kazakhstan, the
Business Code and other normative legal acts of the Republic of Kazakhstan, as well as international treaties
ratified by the Republic of Kazakhstan.

The investor also has the right for compensation of damage caused to him as a result of issuing acts by
government bodies that do not comply with the legislative acts of the Republic of Kazakhstan, as well as a
result of illegal actions (inaction) of officials of these bodies in accordance with the civil legislation of the
Republic of Kazakhstan [4].

The main normative legal acts regulating investment relations in Kazakhstan are:

1. Entrepreneurship Code of the Republic of Kazakhstan;

2. Resolution of the Government of the Republic of Kazakhstan «On some issues of implementing state
support for investmentsy;

3. Resolution of the Government of the Republic of Kazakhstan: «On approval of the list of investment
strategic projectsy;

4. The order of the Minister for Investments and Development of the Republic of Kazakhstan «On some
issues of state support for investmentsy;

5. Resolution of the Government of the RK «On Approval of the Rules for Granting an Investment
Granty;

6. The Order of the Acting Minister for Investment and Development of the Republic of Kazakhstan
«On Approval of the Rules for the Reception, Registration and Consideration of an Application for the Pro-
vision of Investment Preferencesy.

We believe that the creation of an appropriate system of legal regulation of activities with the participa-
tion of foreign investors is not limited by creating a favorable regime for foreign investment or giving those
benefits and preferences; first of all, it should be aimed at ensuring and protecting social (public) interests.
Therefore, the state has the right to impose certain restrictions on the implementation of foreign investments.
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As it is demonstrated by the prevailing international practice of attracting foreign investments, the in-
troduction of restrictions and withdrawals out of the national regime and most-favored national treatment in
the placement of foreign investments is possible even in conditions of maximized fall liberalization of for-
eign investors’ activities. For example, in the Annex to the bilateral agreement between the RK and the US
on the promotion and mutual protection of investments, it is stipulated that the key industries related to na-
tional security and the preservation of sovereignty (military and some extractive industries, railway and avia-
tion transport, river and sea navigation, agriculture and forestry, fishing, mass media, banking and insurance,
mediation activities on the securities market); ownership of land, use of subsoil and other natural resources,
including in the maritime exclusive zone; industries in which there is a state or private state monopoly (post-
al service, telegraph, telecommunications, production and supply of electricity, production and sale of alco-
holic and tobacco products) [5; 86].

According to the US law of 1934, transfer of television and radio stations to foreigners was forbidden.
Since 1920, only US residents have been permitted to the shipping trade in the United States, and since 1958
and into the sphere of air transportation. In accordance with the US Mine Act 1972, the exclusive right in this
field was assigned to residents. According to the US Atomic Energy Act, licenses for non-citizens of the
United States for the production and use of nuclear energy, as well as for the possession of nuclear facilities
are not allowed.

According to the US Federal Means Communications Act, a merger of telegraph companies is prohibit-
ed, in the outcome of which over 20 percent of their shares may be owned or controlled by foreigners; here-
by foreigners in the United States do not have the right to own more than 25 percent of the property in the
aircraft, in coasting or inland navigation vessels.

According to the US Foreign Direct Investment Act of 1990, the US Congress regularly reviews reports
on US business activities with foreign investment [6; 311].

This practice has become widespread due to the fact that the state should guard the interests of its na-
tional (domestic) investors, and protect them from unwanted foreign competition in certain sectors and
spheres of the economy. Alongside with this, states with developed economies try to protect domestic pro-
ducers from foreign competition in sectors that are strategically important for the economy of their state.

As far as the states with developing economies concerned, foreign competition is undesirable for them,
because, for example, in sectors with advanced technology, national investors are not yet able to compete on
an equal footing with foreign investors. In addition, character measures of restrictive can also be applied
when there is a threat of monopolization or domination of certain sectors of the economy by foreign inves-
tors, which, naturally, will negatively affect the state of competitiveness as a whole.

Consequently, among important directions in the national legal regulation of antimonopoly foreign in-
vestments regulation can be mentioned. At the same time, in the process of national and legal regulation of
foreign investments there are common cases where states try to extend the effect of their domestic law to the
international investment sphere.

For example, the USA has the Helms-Burton Act, which was signed in March 1996, is still in force.
The main objective of the Helms-Burton Act is the economic isolation of Cuba. With the support of this law,
pressure is exerted on individuals from other third countries in order to prohibit them to deposit investments
in to the economy of Cuba. The Helms-Burton Act expressly states that an individual or a legal entity of the
United States can submit a claim to the US Federal Court against any foreign person who conducts commer-
cial transactions with property expropriated in the Republic of Cuba; as well as the right to deny visas to any
person who realizes trade contracts in relation to the confiscated property in Cuba [6; 315-316].

Of course, the Helms-Burton Act has been heavily criticized, both by the legal scientists of most foreign
countries, and by separate states (EU countries, Canada, Mexico, etc.). The EU Commission in November
1996 adopted a special act Ne 22713/06 on neutralizing the function of the law of the United States and other
identical foreign laws having extra-territorial effect.

In this regard, the EU has warned the US government that the US assets will be frozen in Europe and
identical restrictions on entry procedure will be introduced if the law is applied to EU citizens and companies
[6; 316, 317].

We suppose that the Helms-Burton Act can be regarded as an attemption to interfere in the internal af-
fairs of another state (the Republic of Cuba), as well as to restrict the right of citizens of other states to make
investments into the economy of the country they wish, i.e. the right of the investor to determine inde-
pendently the country - the recipient of capital. Together with this, one should also take into account the fact
that cross-border mergers and acquisitions do not always positively influence the development of the econo-
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my of the host state. To the main reasons for the possible negative impact can be related to: the mismatch of
commercial objectives of TNCs and public goals of the states development that accept investments. At the
same time, transfer of ownership of important enterprises to foreign investors can lead to the undermining of
national sovereignty, equivalent to re-colonization [7; 36].

Serious concerns about cross-border mergers and acquisitions are experienced not only by developing
countries, but also by countries with advanced economies (about 90 percent of all cross-border mergers and
acquisitions, including most of the 109 mega-deals involving more than 1 billion US dollars each, occurred
in countries with developed economy) [7; 28]. As an example, it may be the attempt of Japanese investors to
purchase the Rockefeller Center in New York and the film studio in Hollywood, which provoked violent in-
dignation in the American press [7; 34, 35]. All this demonstrates the necessity for a balanced and rational
approach to attract foreign investments, as well as all-round registration, both positive and potential negative
aspects associated with investing foreign capital.

International experience shows that the provision of various benefits and the establishment of certain
restrictions for foreign investors are quite compatible with each other and widely practiced in advanced
economies, and for this there is no need for compulsory presence of a special act in this field.

In this regard, we have come to the conclusion that the repeal of the Law on Foreign Investments or the
Law on Investments cannot automatically lead to an equalization of legal regimes of foreign and national
investments due to the objectively existing differences between foreign private property and private property
of individuals and legal entities of the RK. The study of the experience of foreign countries shows that the
preservation of differences is quite compatible with the establishment of a common national regime for for-
eign investments, which, first of all, meets the interests of the state that accepts foreign investments, as it
seeks to preserve economic and political independence, and also to stimulate national investors.

International experience proves that the main task of less developed countries is still to attract foreign
direct investments not only in great volumes but of higher quality, which is characterized by the fact that
they help to establish closer ties with the national economy, expand export orientation, introduction of ad-
vanced technologies, upgrading of employees' skills and other side effects [7; 3].

In this connection, at the present time, it is essential to create conditions for attracting foreign direct in-
vestments, but not to attract short-term (speculative) foreign capital, for which it is necessary to develop and
implement a whole range of measures aimed at creating a favorable investment climate in the Republic of
Kazakhstan. At the same time, it is important to avoid situations where foreign direct investment is mainly
inserted in only one sector of the economy (from 1993 to 2000, more than 80 percent of cumulative foreign
direct investment was invested into the oil sector) [8; 16], the work on attracting foreign direct investment
into other sectors of the economy of Kazakhstan should be activated. To do this, one can appeal to the prac-
tice of foreign countries in attracting foreign investments, for example, the approach adopted in Malaysia,
Singapore or Thailand, in compliance with which a significant focus on attracting foreign direct investment
was introduced integrating the economy into the production networks of transnational corporations, or an-
other approach should be investigated that has been adopted in the Republic of Korea and the Chinese prov-
ince of Taiwan. It constitutes stages of developing domestic enterprises and property innovative capacity and
the use of transnational companies mainly as a source of technology (basically without integrating them into
economic structures). One more approach that is applied by the Hong Kong administration (PRC) where the
gist of the matter consists in the maintenance of infrastructure and general management, while the allocation
of resources is carried out considerably through market forces [9; 36].

As it is known, precisely it is the PRC that is the major recipient of foreign direct investments in Asia,
whose inflows, for example, in 1998 amounted to 45 billion US dollars (we can mention for comparison, that
in the Russian Federation, the volume of attracted foreign direct investment in 1998 amounted to only 2 bil-
lion US dollars) [9; 28].

Accordingly, alongside of the compliance with the general rules and standards aimed at creating a re-
gime no less favorable for foreign investments than for national investments (and possibly more favorable),
each state should develop its own strategy for attracting and applying foreign investments that would take
into account real economic needs and opportunities as fully as possible (including the level of economic and
social development, available and potential resources, the degree of economic and political stability, etc.).

Summing up, we can mark that one of the main shortcomings in regulating foreign investments is the
imperfect and unstable legislation in this area (it's not just about investment legislation, but also about legis-
lation on currency regulation, tax legislation, customs legislation, banking legislation, etc.).
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Of course, the gaps in the national legal regulation of foreign investment can be filled up with the con-
clusion of bilateral international agreements on mutual protection and promotion of investments, the possi-
bility to determine certain provisions and conditions in the investment contract, but this is not enough. Legal
regulation of the activities of foreign investors, along with the provision of state guarantees and the provision
of state support to foreign investors operating in priority sectors of the economy, also includes currency regu-
lation; licensing regulation; tax regulation; customs regulation; antimonopoly regulation and the like. At the
same time, the state uses various measures of control (methods and means of influence) as an incentive char-
acter (provision of investment preferences); of supervisory (control over observance of state norms, stand-
ards and rules); as well as measures of compulsory nature (which are used in cases of violation effective
norms of the current legislation by investors).
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JIn [11aHb

IleTes s MHBECTULHMSIJIAPBIH YITTBIK-KYKBIKTBIK peTTey

Makanana MIETeNIIK WHBECTHUIMSUIAPABI KYKBIKTBIK DPETTCYAIH XalbIKapalblK >KoHE YITTHIK Taxipubeci
tanganpl. Conpaii-aK MIeTeIiK WHBECTOPJIApAbl TapTy YIIiH KaeTTi Herisri correp kepcerinai. Lleren
MHBECTULMSIIAPHI Typallbl apHaiibl 3aH1ap KaOblljay LIeTeNAiK MHBECTHLMIAD YIIH KOJIaiibl axyan jxxacay
JKOHE JKCHUICTUINGH PEXHM YCHIHY JKOJIBIMEH €J1 3KOHOMMKACBIHA ILETEJIK MHBECTHLMSIIAPIBI TapTy
KOKCTTUIITNIHEH TYBIHOAWABL. ABTOp INETENAIK WHBECTOPJAPABIH KATBICYBIMEH KBI3METTI KYKBIKTBIK
peTTeyIiH THICTi XYHECIHIH JXUBIHTBIFBIH KYypy IIETENIIK WHBECTHISIAp YIIH KOJAMIBI jKarmail skacay
pexuMin Gepy HeMece ojlapra JKEHUINIKTep MeH npedepeHnusuiap Ooirysl FaHa eMec, OJl, OipiHII Ke3ekTe,
KOFaMIbIK (>kapyst) MyJzenepli KaMTaMachl3 eTyre jKoHe KOprayFa OarbITTalIybl THIC €KEHJITIH aTall eTesi.
CoHABIKTaH MEMJICKET IIeTeNiK HMHBECTHIIIAPABI JKy3ere acelpy KesdiHme Oenrimi Oip ImIEKTeysep
Oesrineyre  Kykpuibl. lllerenmik MHBECTHMLMSANAD TapTyIOblH KaIbINTACKAaH XaJbIKapalblK ToxipuoOeci
KOPCETKEeH/IeH, INEeTeNIK WHBECTHLMSIAPIbl OPHANACTBIPFAH Ke3le YITTHIK PEXHUM JKOHE HEFYpJIbIM
KOJIAHIbl peXUMIe ILIEKTeyJep >XOHE ajblll TacTayjJapibl CHri3y IIeTENJiK HMHBECTOPJIApABbIH KbI3METIH
OapblHIIA TOJIBIK BIPBHIKTAHOBIPY OJKaFfaifblHAAa 1a MYMKIH. ABTOp OpTYpii eljiepAiH IIeTeNmiK
HMHBECTHLMSIIAD TYpaJbl YITTHIK 3aHHAMACHIH JAMBITYJIBIH Kbl YPAICIH alia OTBIPBII, 3KOHOMUKAHBIH
ocyiHe JKOHE XalbIKTBIH ON-ayKaTbIH apTTBIPYFa OKENl COFaThIH INeTeN WHBECTHUIMSIIAPBIH TapTyFa
OarpITTANFaH WHBECTHUNISUIBIK casicaT asKTaJFaHHAaH KeHiH YITTBIK JKOHE MITENIK HHBECTHIUSIIAP
apachIHAFEl OPTYPII KYKBIKTHIK PEXHUMICPIIH aibIpMaIlblIBIKTApBIH JKOSATHIH 0acka Iporecc Oacraiazb
nmen caHainpl. HoTwkeciHzme, meTenaik WHBECTHIMSUIAp Typasbl apHAibl 3aHHaMa, OHBIH INIiHAE
MUHBECTULMSIIBIK, a3aMaTThIK, cay/ia )oHe T. 0. Koca allFaH/ia, KaJlIbl 3aHHAMAMEH aybICTBIPbUIAIBL.

Kinm ce30ep: MHBeCTHLUS, YITTHIK WHBECTHULHS, MICTENAIK HHBECTHLUS, LICTSIIIK WHBECTUIHUS TYpPallbl
3aHHAMa, MHBECTHLMSJIBIK KbI3MET, IIETENAIK HWHBECTOP, WHBECTHLMSUIBIK Cascar, IISTeNAIiK KaIluTall,
WHBECTHLUS Cajachl, THBECTUIH asiChl, HHBECTHLIMSAIAY.
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JIn [11aHb

HanuonanbHo-npaBoBoe peryJMpoBaHue HHOCTPAHHBIX HHBECTHLMIA

B crarbe amanmmsupyloTcs MeXTyHapoiHas M HAIMOHAIBHAS IMPAKTHKA IIPABOBOTO PErYIHPOBAHUS HHO-
CTpaHHBIX HWHBeCTHUIHWH. Tarke yKa3bIBaIOTCS OCHOBHBIE MOMEHTHI, HEOOXOAUMBIE [UISI HPUBICUCHHS
HMHOCTPaHHBIX WHBECTOPOB. [IpHHSTHE CIEIMaNBHEIX 3aKOHOB 00 MHOCTPAHHBIX MHBECTHLUSIX BBI3BAHO He-
00XOJMMOCTBIO TIPUBJIEYb HHOCTPAHHBIE HHBECTHUIIMN B KOHOMHUKY CTPAHBI IIyTE€M CO3JIaHUs OIaromnpusTHO-
To KIMMaTa U MPeJOCTaBIEHUS JIBTOTHOTO PeXHUMa JUISl MHOCTPAHHBIX MHBECTHIUH. ABTOP MOJUEPKHUBAET,
YTO CO3/IaHME HAJIEXKAIEH CHCTEMBI MPABOBOTO PETYIUPOBAHUS AEATEIBHOCTU C YYacTHEM HHOCTPAHHBIX
MHBECTOPOB HE CBOAUTCS TONBKO K CO3/IaHUIO ONaronpuUsATHOTO PEKUMA I HHOCTPAHHBIX WHBECTHUIMN HITH
MPE0CTABICHNIO UM JIBIOT U MpedepeHnii; B MepByI0 oYepeb, OHO JOKHO ObITh HAaMpaBJIeHO Ha obecrie-
YeHHe W 3alIUTy OOIIECTBeHHBIX (IMyOnmuHBIX) MHTEepecoB. I[loaToMy rocynapcTBo BIpaBe YCTAaHABINBATH
OIpEJICIICHHBIC OTPaHUYCHUS IIPU OCYIICCTBICHUU HHOCTPAHHBIX HMHBecTULMH. Kak mokasbplBacT CI0XKHB-
IIas1Cst MEXKAyHapOAHAsI TPAKTHKA IIPUBIICUYCHNS] HHOCTPAHHBIX HHBECTHINH, BBEAICHHE OIPAHIMUCHUN U U3bsI-
THH W3 HAMOHAIGHOTO PEXHMMa M PEKUMa HauOOJBIIEro OJIArONPUSATCTBOBAHMS IPH Pa3MEIICHHH HHO-
CTPAHHBIX MHBECTHLHH BO3MOXHO JaKe B YCIOBHSAX MAaKCHMAaJbHO MOJNHOHN JIHOepaan3alui JesTeIbHOCTH
MHOCTPAHHBIX MHBECTOPOB. PackpbiBas oOIIyI0 TEHAEHLHUIO B Pa3BUTUH HAIIMOHATIBHOTO 3aKOHOJATENIbCTBA
00 MHOCTPaHHBIX MHBECTHIUAX Pa3HBIX CTPaH, aBTOP CUMUTAET, YTO MOCIE OKOHYAHHS MHBECTHI[HOHHOM IMO-
JIMTHKH, HAalpaBJICHHOH Ha MpPUBJICUYEHHE HHOCTPAHHBIX MHBECTHILUH, MPUBEALIEH K POCTY 3KOHOMUKH U T10-
BBIIICHNIO OJIArOCOCTOSIHUSI HaceJeHMs, HauMHAeTCsl JPYroil MpoIecc, KOTAa CTHPAIOTCS PassIudus MEXIY
Pa3HBIMH NIPABOBEIMHU PEXUMaMH HHOCTPAHHBIX U HaIMOHAJBHBIX MHBECTHIMH. B pesynprate crienmansHoe
3aKOHOJJATENILCTBO 00 MHOCTPAHHBIX MHBECTHUIMAX 3aMEHsSeTCs OOLIMM 3aKOHOIATEIHCTBOM, B TOM HUHCIIE
HMHBECTUIIMOHHBIM, TPa’kIaHCKUM, TOPTOBBIM U T.II.

Kniouesvie cnosa: HWHBECTULIMA, HAMOHAJIbHAsA MHBECTULIUSA, NHOCTPAaHHAsA WHBECTULMUA, 3aKOHOAATEILCTBO
00 HUHOCTPAHHBIX UHBECTULUAX, HTHBECTULIMOHHA ACATEIIBHOCTD, PIHOCTpaHHLIﬁ HUHBECTOP, NHBECTULIMOHHAA
ITOJIMTHKA, PIHOCTpaHHLIﬁ Kanurasi, o0J1acTh HWHBECTHUIINH, C(bepa UHBECTULIMH, UHBECTUPOBAHUE.
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Legal basis for tourism development in Kazakhstan

The relevance of research of questions of impact of the accepted norms in Kazakhstan for development of
tourism lies in the fact that the prerequisites for the development of tourism has changed in recent years.
A market was emerged administrative structures was emerged, but the problem with the development of tour-
ism remains a big problem. In June, 2017 in Kazakhstan was accepted the Concept of development of tourist
branch till 2023. One of the reasons hampering the accelerated development of tourism, mentioned in the
Concept, is the insufficient level of regulatory regulation of the tourism industry. The main purpose of the
project was the need to research the improvement of legislation in the field of tourism for the attractiveness of
our country, improve its competitiveness, and develop directions for improving the tourist structure, not only
for tourists but also for investors. The result of the work will be proposals for improving legislation in this ar-
ea, informing government agencies about the norms that do not allow tourism development in Kazakhstan,
and developing proposals on ensuring the safety of tourists, procedures directly or indirectly regulating the
development of tourism as a business area.

Keywords: tourism, tourism licensing, tourist activity, tour operator, travel agent, tourist industry, tourism
legislation.

Introduction

In modern conditions of world economy development tourism of becomes one of the leading and dy-
namic developing industries. According to the UNWTO, the volume of business tourism today is equal to or
even exceeds the export of oil, food or cars. Tourism has become a major player in international trade, and at
the same time represents one of the main sources of income for many developing countries. This global
spread of tourism in industrial and developed countries leads to the development of many related industries -
from construction to agriculture, telecommunications and road construction. According to the UNWTO, the
profit from international tourism in 2015 reached 1.184 million dollars, and the tourist flow reached 1.5 tril-
lion dollars of export earnings. At the same time, the growth of international tourist arrivals from 3.5 % to
4.5 % in 2016 is forecasted, and by 2030, according to UNWTO forecasts, this figure should grow to 1.8 bil-
lion dollars [1]. This determines the relevance of the study of the impact of adopted norms in Kazakhstan on
the development of tourism, because according to the authors, the adopted norms do not sufficiently affect
the attractiveness of tourism as a sphere of business in Kazakhstan and the attractiveness of the country as a
tourist center.

Based on what was mentioned earlier, it is important to look at the reality of tourism development in
Kazakhstan over the past 5 years. Tourism in Kazakhstan over the past 25 years of development shows
steady growth and is becoming one of the fastest growing economic sectors in the country. However, it's not
all as easy as it sounds. The share of tourism in the gross domestic product (calculated only for accommoda-
tion and meals) in 2015 was about 0.3 %. If we consider the dynamics of servicing visitors to places of ac-
commodation in inbound tourism, we see the following figures: 2012 - 641.3; 2013 -586038; 2014 -679018;
2015 -504215; 2016 -528446 (Fig.).

According to the Committee on Statistics of the Republic of Kazakhstan, the volume of services pro-
vided by the accommodation sites shows that the provision of hotel services has grown from 53,486,371 in
2012 to 73,108,551 in 2015 (Statistics Committee of the Republic of Kazakhstan, 2016).

The growth is also shown by the use of sites for camping, recreational vehicle fleets and trailer parks.
However, the occupancy of hotels is low. So, this indicator on the average for the country in 2012 was
24.9 %, in 2016 it was 24.5 % [2]. At the same time, domestic tourism accounted for 31.5 %, inbound tour-
ism - 4.7 %, outbound tourism - 63.8 % in the structure of tourism.

Only 129 companies and 80 firms that carry out tour operator activity are registered in the state elec-
tronic register of travel agents, guides (guides-translators), tour guides and tourism instructors [2]. Thus, it
can be stated that tourism is gradually becoming more important both in the non-productive sphere and in the
economy of the Republic of Kazakhstan. It is becoming more and more a mass form of active recreation for
a person, an important means of improving the quality of its life. However, this sphere of activity doesn’t yet
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bring the income for which the country has potential. For example, the Russian Federation by rating
of Travel & Tourism Competitiveness Index 2015 Ranking occupies 45 place in 2015, Georgia 71 place [3].

Inbound tourism
800000
600000
400000
200000
0
2012 year 2013 year 2014 year 2015year 2016 year

Figure. Statistics of Inbound tourism in Kazakhstan. (Committee on Statistics of the Republic of Kazakhstan, 2016)

To improve this situation and raise the positions in the rating, the government of Kazakhstan should
improve the processes of attracting tourists. The legal framework regulating this field of activity should be-
come the basis for the development of the tourist industry. To do this, it is necessary to exclude existing legal
barriers.

Methodology

In order to understand how today's laws and other acts of the state make it possible to develop tourism
in Kazakhstan, we turned to an analysis of all current legislation in this area. Methodological, we use a for-
mally legal method that is traditional in the study of legal norms and is based on an analysis of the current
legislation [4]. We have analyzed 7 laws and 24 other normative acts regulating this issue. With the help of
this method, we summarized the provisions of the current legislation and tried to see norms that in our opin-
ion hamper the development of tourism.

In order to compare the policies of states in the adoption of tourism standards and the effectiveness of
these norms, we investigated the legislation of several countries in the post-Soviet space and use the method
of comparative analysis [5]. This allowed us to determine the effective legal policies of states in the man-
agement of tourism that could be used in Kazakhstan, based on the experience of the Russian Federation,
which has higher positions in the ranking of countries in the development of tourism than in Kazakhstan.
(Kazakhstan in 2015, 85th place, Russian Federation 45th place, in 2016, Kazakhstan's rating is 81st place,
the Russian Federation is 43rd place) [6].

Analysis of the provisions of legislation in the field of tourism in Kazakhstan.

The concept of development of the tourism industry of the Republic of Kazakhstan until 2023 sets an
ambitious goal to provide work in the tourism sector, including for the population of rural and remote areas
and for young people without breaking away from the traditional rural way of life [7].

Along with this, the state sets the task of increasing the contribution of the tourist industry to the econ-
omy of the state; Development of entrepreneurship, including Small and Medium Entrepreneurs in related
sectors of the economy, and human potential, in general across the country and regions, including rural areas;
Creation of modern highly effective and competitive tourist complexes for integration of Kazakhstan tourism
into the world tourist market. To achieve these goals, much has been done in terms of regulatory tourism in-
dustry regulation. Including, in recent years, the laws regulating this type of activity in Kazakhstan have be-
come established. Let us dwell on them in more details.

First, the law «Tourism Activities in the Republic of Kazakhstan» of June 13, 2001, No. 211-11 was
adopted [8]. The peculiarity of this law is that it gave a full definition both to the concept and types of tour-
ism and became the basis of the classification of tourist accommodation places, the authority of the Tourism
Council, the powers of state bodies administering tourism issues and etc. Since January 1, 2016, the law
«Tourism Activities of the Republic of Kazakhstan» has been supplemented by a new chapter regulating the
system of guaranteeing the rights of citizens of the Republic of Kazakhstan in the field of outbound tourism.
The amount of the commission fee, deducted from the amount of money to be transferred to a bank account,
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opened specifically for the administrator of the system of guaranteeing the rights of citizens of the Republic
of Kazakhstan in the field of outbound tourism, is equal to 10 percent [9]. Failure to comply with this re-
quirement leads to suspension of the license in accordance with the legislation of the Republic of Kazakhstan
on permits and notifications. The legal entity entrusted with the administrator function of the system that
guarantees the rights of Kazakhstani citizens in the field of outbound tourism is determined by the competi-
tion. At the same time, only legal entities that carry out tour operator and / or travel agency activities partici-
pate in the competition [10].

The winner of the competition is determined by the commission that awards points taking into account
the following criteria: 1) information about the founder of a legal entity with at least 3 years of experience in
the tourism industry; 2) information on the work experience availability of the head of a legal entity in tour
operator and / or travel agency activities for at least 3 years: 3) the presence in the staff of employees with
work experience in tour operator and / or travel agent activities, with foreign languages knowledge; 4) the
presence of a branch and / or representation of a legal entity. The legal entity with the highest overall score is
recognized as the winner.

The received funds are sent to protect the rights of Kazakhstani citizens in the field of outbound tourism
in the following cases:

1) a written or oral appeal of a Kazakhstani citizen in case of violation of his rights in the field of out-
bound tourism;

2) appeals of state bodies on the facts of the legislation violation of the Republic of Kazakhstan on tour-
1st activities in the field of outbound tourism;

3) written appeal of the tourists association (associations) on the facts of violation of the rights of Ka-
zakhstani citizens in the field of outbound tourism;

4) circulation of mass media on the facts of violation of the rights of Kazakhstani citizens in the field of
outbound tourism, etc.

The legal entity that performs the functions of the system administrator of guaranteeing the rights of cit-
izens of Kazakhstan Republic in the sphere of outbound tourism in Kazakhstan at the moment is the corpo-
rate fund «Tourist Camero» [10].

A special body was set up by the Council for Tourism [11], whose main tasks and responsibilities are
the development of recommendations in the implementation of state policy in the field of tourism; Adoption
of proposals for the implementation of the main activities in the field of tourism; Preparation of proposals on
anti-dumping policy in the field of export and import of tourist services; Development of coordinated pro-
posals on the formation and development of priority tourism and tourist areas; Development of recommenda-
tions on coordination of actions of government agencies and other organizations to ensure tourism security
and control of tourist flows [12].

Secondly, it is legally established in Kazakhstan that the implementation of tour operator and travel
agency activities is allowed in the presence of a tour operator and travel agent of a valid contract of compul-
sory insurance of civil liability of the tour operator, travel agent. At the same time, tour operator activity is a
licensed type of activity; Travel agency activities, as well as the activities of guides (guides-translators), tour
guides and tourism instructors are carried out in a notification procedure. The difference between them is that
the tour operator provides tourists with all services included in the tourist product, independently or with the
involvement of third parties, on which the tour operator is responsible for the performance of part or all of its
obligations to tourists.

The travel agent also promotes and sells only a tourist product, formed by a tour operator. Promotion
and realization of tourist product by a travel agent are carried out on the basis of an agency contract for the
sale of a tourist product concluded with a tour operator in writing.

Who and how to license tourist activities in Kazakhstan and what are the requirements of the legislation?

We have already determined that tour operator activity is a licensed type of activity; Travel agency ac-
tivities, as well as the activities of guides (guides-translators), tour guides and tourism instructors are carried
out in a notification procedure.

The procedure and types of activities that are subject to licensing are defined by the Law of the Repub-
lic of Kazakhstan «On Permits and Notifications» [13], the same law establishes the Qualification require-
ments for tourist operator activities and a list of documents confirming compliance with them. The main ones
are the following: the presence of at least one worker with a tourist education, who has at least one year's
work experience; Availability of premises for the office on the right of ownership or other lawful grounds;
Presence of the contract of compulsory insurance of civil liability of the tour operator; And a tourist product.
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Licensor is the local executive bodies. For travel agency activities, the rules are established, according to
which it is sufficient to send a notification through the state information system of permits and notifications
and start activities.

To monitor the licensee, in order to verify compliance with licensing requirements, the criteria for as-
sessing the degree of risk for compliance with the legislation of the Republic of Kazakhstan on tourism activ-
ities are defined. It defines the types of violations 1) significant violations - violations of the requirements
established in the law «On Tourism in the Republic of Kazakhstany, preventing the receipt of quality tourist
services by citizens of the Republic of Kazakhstan, who are tourists; 2) minor violations - violations that re-
strict the receipt of reliable information by citizens of the Republic of Kazakhstan who are tourists, as well as
the existence of confirmed complaints and appeals to audited entities; 3) gross violations - violations of the
requirements established in the Law, in the absence of notification of the start of travel agency activities, the
activities of a guide (guide-interpreter), tour guide and tourism instructor, the lack of an obligatory civil lia-
bility insurance contract for a tour operator, travel agent, And the contract for the sale of tourist products,
formed by the audited tour operator, as well as the availability of confirmation of the provision of infor-
mation about the features of travel and dangers Citizens of the Republic of Kazakhstan who are tourists [14].
Verification is carried out on the basis of checklists for compliance with the legislation of the Republic of
Kazakhstan on tourist activities, which includes only those requirements for the activities of the audited enti-
ties, non-compliance with which entails a threat to life and health of a person, the environment, legal inter-
ests of individuals and legal entities, the state. The requirements specified in the checklists are subject to ver-
ification. These requirements are established by Article 143 of the Business Code of the Republic of Kazakh-
stan [15]. The tourist operator, tourist agent, guide, guide, tourist instructor are subject to inspection. A cor-
responding checklist has been developed for all.

Refusal to issue a license is carried out in cases when: 1) occupation by type of activity is prohibited by
laws of the Republic of Kazakhstan for this category of individuals or legal entities; 2) the license fee has not
been paid; 3) the applicant does not meet the qualification requirements; 4) the licensor received a response
from the corresponding matching state body about the applicant's incompatibility with the requirements for
licensing; 5) in relation to the applicant, there is an effective court decision (ruling) on the suspension or pro-
hibition of activities or certain types of activities subject to licensing; 6) the court, on the basis of the submis-
sion of the bailiff, is temporarily prohibited from issuing a license to the applicant-debtor [13]. The Code on
Administrative Offenses provides for liability for violation of licensing requirements.

Third, the law «On compulsory insurance of civil liability of the tour operator and travel agent» was
adopted [16]. The purpose of civil liability compulsory insurance of a tour operator or travel agent is to pro-
tect the property and (or) other interests of tourists in the implementation of the activities of a tour operator
or travel agent to provide tourist services through the implementation of insurance payments. At the same
time, the object of compulsory insurance of the civil liability of the tour operator (hereinafter - compulsory
insurance of the responsibility of the tour operator) is the property interest of the tour operator, related to its
duty, established by the civil legislation of the RK, to compensate for the damage caused to the property and
(or) The formation of a tourist product. The object of civil liability compulsory insurance of the travel agent
is the property interest of the travel agent associated with its duty, established by the civil legislation of the
RK, to compensate for the damage caused to the property and (or) other interests of the tourist in the course
of the promotion and sale of the tourist product formed by the tour operator.

Fourthly, the procedures for migration control and visa processing have been simplified. In 1995, the
law «On the legal status of foreigners» [17] was adopted, which determined their basic rights and freedoms
in the territory of the Republic of Kazakhstan. In accordance with the Decree of the Government of the Re-
public of Kazakhstan of December 23, 2016 No. 838, citizens of 47 countries have the opportunity to enter
and leave the Republic of Kazakhstan without visas if their period of stay in the Republic of Kazakhstan
does not exceed thirty calendar days from the moment of crossing the State border of the Republic of Ka-
zakhstan [18]. Similar rights have been established in 58 countries for citizens of Kazakhstan. The Law «On
Migration» was adopted, on the basis of which the process of regulation of migration processes and coordi-
nation of work in the field of population migration is under way [19]. Thus, we see that the main regulatory
framework has been adopted. From the point of view of laws, a lot has been done. However, Kazakhstan can
not be called a tourist center. The flow of international and domestic tourism is still very low. According to
the Competitiveness Index of the Travel and Tourism Sector, Kazakhstan ranked 88" place in 2013, rose to
three positions in 2015 and took 85" place out of 141 countries represented [20].
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Now in the Muslim countries, Halal tourism is actively developing. Are there legal norms regulating
this activity in Kazakhstan? It should be noted that the analysis of the current legislation did not allow re-
vealing these norms. Although Islam and the Muslim community represent in 57 member countries.

At now a day we can expect that this type of tourism will grow. Halal tourism is not developed in Ka-
zakhstan. According to the 1995 Constitution, Kazakhstan is a secular state [21], the church in the country is
separated from the state. However, in the country it is the places of worship that are most attractive for do-
mestic tourists.

Analysis of the provisions of legislation in the field of tourism in Russian Federation.

In 2014, the Russian Federation adopted the Strategy for the development of tourism in the Russian
Federation for the period until 2020 [24]. The main legal act regulating tourism activities is the Federal Law
«On the Bases of Tourism Activity in the Russian Federation» of 24 November 1996 [22]. The conditions
for the implementation of tour operator activities in Russia is the introduction of a tour operator into the Uni-
fied Federal Register of Tour Operators.

In order to protect the rights and legitimate interests of citizens and legal entities, the implementation of
tour operator activity in the territory of the Russian Federation is allowed by a legal entity in the presence of
a contract of civil liability insurance for non-fulfillment or improper performance of obligations under a con-
tract for the sale of a tourist product or a bank guarantee for the performance of obligations under a contract
for sale Tourist product (hereinafter also - financial security).

All tour operators registered in the territory of the Russian Federation must have financial security pro-
vided for by the Federal Law. Tour operators operating in the field of outbound tourism should also be mem-
bers of the association of tour operators in the field of outbound tourism, acting in accordance with Federal
Law.

The requirements imposed in accordance with the Federal Law on the implementation of tour operator
activities are also applied to legal entities that sell a tourist product in the territory of the Russian Federation
formed by a foreign tour operator.

In the Russian Federation, the law is more demanding for the formation of a tourist product. The tour
operator is liable to the tourist in accordance with the legislation of the Russian Federation for failure to per-
form or improper performance of obligations under the agreement on the sale of the tourist. At the same
time, the law considers a full list of requirements when implementing a tourist product. The legislation of
Kazakhstan does not address these issues in detail.

In Kazakhstan, as we have noted, tour operator activity is a licensed type of activity, what we couldn’t
say the same about the Russian Federation. To conduct tour-operator activity in the Russian Federation in the
field of outbound tourism, it is necessary to be members of the association of tour operators in the field of
outbound tourism and have a fund of personal responsibility of the tour operator.

In the Republic of Kazakhstan, a tour operator in the field of outbound tourism promotes and sells a
tourist product exclusively through travel agents. The travel agent promotes and sells tourists only a tourist
product, formed by a tour operator established in accordance with the legislation of the Republic of Kazakh-
stan.

On the territory of the Russian Federation, the realization of a tourist product, formed by a foreign legal
entity, an individual entrepreneur or an organization that is not a legal entity in accordance with the legisla-
tion of a foreign state (hereinafter - a foreign tour operator), is authorized to carry out legal entities that have
financial security of the tour operator's responsibility, On terms that are provided for by the Federal Law.

It is prohibited to carry out tour operator activity by a legal entity, information about which is not avail-
able in the single federal register of tour operators, as well as the implementation by the tour operator of tour
operator activities in a certain sphere of tourism (inbound tourism, outbound tourism, domestic tourism), in-
formation about which such a tour operator is not available in a single federal register Tour operators.

In the Russian Federation, the classification of tourism industry objects (hotels, tourist accommodation,
ski slopes and other means) is carried out by accredited organizations in the manner established by the au-
thorized federal executive body. Accreditation of organizations carrying out this classification is carried out
by state authorities of the constituent entities of the Russian Federation in the manner established by the au-
thorized federal executive body.

The state authority of the subject of the Russian Federation sends information on the organizations ac-
credited to it, including information on the termination of their accreditation, to the authorized federal execu-
tive body for inclusion in a single list of accredited organizations that classify objects of the tourist industry,
including hotels and other accommodation facilities, Ski slopes, beaches.
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With regard to the legislation of the Republic of Kazakhstan, the classification of placements is car-
ried out according to the Rules of Classification, which define the main objectives, organizational struc-
ture and minimum requirements and regulate the order of assigning categories to tourist accommodation
places.

According to these rules, the applicant submits an application and a questionnaire to the conformity as-
sessment body, if the decision is positive, the conformity assessment body issues a decision on the estab-
lishment of the commission for conducting the classification evaluation, then the commission goes to the site
and decides whether to issue / refuse the certificate.

We believe that the norms of the legislation of the Russian Federation have settled these issues more
«transparently» in order to exclude the emergence of corruption.

The issues of insurance of the responsibility of the tour operator in the Russian Federation are regulated
by Article 17.6 of the Federal Law of the Russian Federation «On Tourist Activities» [23]. The tour operator,
at its own expense, insures the risk of its liability, which may occur as a result of non-fulfillment or improper
performance of obligations under the contract for the sale of the tourist product. In the Republic of Kazakh-
stan, these issues are regulated by the Law of the Republic of Kazakhstan «On compulsory insurance of civil
liability of the tour operator and travel agent» of December 31, 2003 (29 articles) [16]. Of course, insurance
issues have a more detailed regulated character in the Republic of Kazakhstan. However, there is another
side, as there is such a need for a whole law, and whether there is a duplication of the norms of this law with
the civil code and the Law of the Republic of Kazakhstan «On insurance activity» of Kazakhstan.

Conclusions and suggestions.

The above analysis allows us to conclude that Kazakhstan's legislation in the field of tourism regulation
requires its improvement. This is due to several factors:

— firstly, the mechanism of liability of tourist organizations for violating the procedure for providing
tourist services does not work. Every year Kazakhstani citizens become hostages to unscrupulous travel
agencies;

—secondly, the placement certification system does not work, which does not promote competition in
this area, and the development of tourist infrastructure;

— thirdly, high prices for the accommodation of tourists;

— fourthly, participants in the tourism market are disjoined.

In order to solve all the above problems, it is necessary in the law «Tourism Activities in the Republic
of Kazakhstan» to consider in detail the issues of financial support for the activities of tourist organizations,
classifications of types of accommodation (this includes the hotel, motel, camping, tourist base, guest house,
rest house, boarding house and others) and procedures for their evaluation. The creation of appropriate
standards applied to the locations will resolve issues related to control over the compliance of the quality of
hotel services.

The law of the Republic of Kazakhstan «On State Registration of Rights to Immovable Property»,
which must be supplemented with the concepts of «tourist object», «tourist real estate», with the purpose of
developing club tourism, also requires its improvement.

The tax legislation of the state also requires changes. To stimulate the development of the tourist infra-
structure, it is necessary to introduce local tourist rent, levied from the tourism industry, by restructuring oth-
er taxes. The collected funds can be invested in the development of tourist infrastructure facilities and recrea-
tional resources.

The tourism industry needs legislative guarantees, ensuring maximum security, legal protection and in-
surance guarantees, with minimal risks of staying in the country for both Kazakhstani and foreign tourists. It
is necessary to develop a mechanism to strengthen the responsibility of tourist organizations for violation of
their order of monitoring compliance with the rules of entry and stay in the Republic of Kazakhstan on their
visa support for foreigners.

The state needs to increase the list of economically developed, politically and migratory stable states,
whose citizens are exempt from the necessity of presenting an invitation for issuing visas in different catego-
ries. Now there are 48 of them.

It is necessary to develop the standards of Halal tourism.
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reestra-turagentov-gidov-gidov-perevodchikov.

21 Koncruryuus Pecniyonuku Kazaxcran, npunsaras Ha PecriyGnukanckom pedepennyme 30 aBrycra 1995 roga [O1aeKTpoHHBIH
pecypc]. — Pexum nocryna: http://adilet.zan.kz/rus/docs/K950001000 .

22 Crparerus pa3Butus TypusMa B Poccuiickoit @enepanuu B nepuoa 1o 2020 roga [DnekTpoHHBIH pecypce]. — Pexum gocty-
na: https://www.russiatourism.ru/contents/otkrytoe agentstvo/strategiya-razvitiya-turizma-v-rossiyskoy-federatsii-v-period-do-2020-
goda-332/strategiya-razvitiya-turizma-v-rossiyskoy-federatsii-v-period-do-2020-goda/.

23 ®enepanbHblil 3aKk0H «O0 OCHOBax TYpUCTCKOH nesitensHOcTH B Poccuiickoit @enepanmu» ot 24.11.1996 N 132-03 (mo-
ciennsis penakiys) 24 Hosops 1996 roga N 132-®d3 Bases of tourist activity in the Russian Federation. Federal Law No.132-FZ of
1996. [DnekTpoHHBIH pecypc]. — Pexxum noctyna: http://www.consultant.ru/document/cons_doc LAW _12462/.
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3.T. A6aykapumona, C.C. CypkoBa

Ka3zakcran Pecnmy0ukachbiHAarbl TYPU3M/Li JaMBITYAbIH HEri3ri MaceJesiepi

Typm3muin nmamysiHa Kazakcranma kaObuimaHFaH HOpMalap[blH BIKIAJN €Tyl MaceleNnepiH 3epTTeyAiH
©3EKTUIIT COHFBI XBUIIAPB TypU3MAI JaMBITy YIIiH alfbIIIapTTaplblH e3repyiMeH TyciHmipineni. Hapbix
maiiga Gonipl, OacKapymIBUIBIK KYpPBUIBIMZAApP KAaJbINTACTHI, anaiiia TypU3MIl AaMbITyMeH OaiIaHBICTHI
cypakTap KypJeni Mocene Goisbin oThlp. 2017 >kpUIIBIH MaychiM aiibiHAa Kaszakcramma 2023 xpurra Jedin
TYPHCTIK CajJaHbl JaMbITy KOHLENUuschl KaObuiianasl. OHIA KepCeTUIreHAeH, TYypU3MHIH KapKbIHABI
JaMybIH TEXeN OThIpFaH cebentepiaiy Oipi Typu3M HHIYCTPHSACHIH HOPMATHBTIK DPETTEYAIH JKETKINIKCi3
neHreiti  Gombim  oThIp. JKoOGaHBI JKa3yInblH HETI3ri MakcaTbl — OTAHABIK TYPU3MIl IKaHAAHIBIPY,
MeMJIEKeTIMi3/1iH Oacekere KaOiNeTTUNiriH apTThIpy YIUIH TYpU3M CajachlHIArbl 3aHHAMAHBI JKETUIIIPYIi
3epTTey, TypUCTep YIIIH FaHa eMec, COHBIMEH 0ipre MHBECTOpJIAp YIIIH € TYPHCTIK KYPBUIBIMIBI KETLIAIpY
KaXXeTTLIIriMeH TyCiHAipineni. By camanarsl 3aHHaMaHbI XKeTUIAIpYy OOMBIHIIA YCHIHBICTAp KAJBIITacTHIPY,
Kazakcranna Typu3MIi maMbITyFa MYMKIHAIK OepMEHTIH HOpMamap Typajdbl MEMIJICKETTIK OpraHmapibl
aKmapaTTaHIbIPy, COHBIMEH KaTap TYPHCTEpJiH KayilCI3[iriH KaMTaMachl3 eTy Macelenepi OOMbIHIIA yKoHe
OM3HECTIH aschl peTiHAeri TypH3MHIH JaMyblH TiKeleil HeMece jkaHama peTTeWTiH pacimaep OoibIHIIA
YCBIHBICTAp KAJIBIITACTHIPY )KYMBICTBIH HOTHXKECI 00Ia/BbI.

Kinm cesdep: TypusM, TYpH3MAI JIMLECH3MSIAY, TYPUCTIK KbI3MET, TYpOIEpPaToOp, TYypareHT, TYPHUCTIK
UHIYCTpPUSI, TYPU3M CalTachIHIAaFbl 3aHHAMA.

3.T. A6aykapumona, C.C. CypkoBa

IIpaBoBbIe npobaemsbl pa3BuTus TypusMa B Pecnybumnke Kazaxcran

AKTyalbHOCTb HCCIIEZI0OBaHMSI BOIPOCOB BIUSHUS MPUHATHIX HOPM B Ka3axcraHe Ha pa3BuTHE TypHU3Ma 3a-
KJTI0YaeTCsl B TOM, YTO MPEINOCBUIKU AT Pa3sBUTHSA TypHU3Ma 3a MOCIEAHHE rofbl W3MeHuIuch. llosBumncs
PBIHOK, BO3HHMKJIM YNPABIEHUECKUE CTPYKTYPHI, HO MpoOiieMa C pa3BUTHEM TypH3Ma BCE €Ile OCTAETCs 3Ha-
yurenbHol. B mrone 2017 r. IlocranoBnenuem [IpaButenscrBa Pecrryonuku Kazaxcran npunsta Konnenuus
pa3BuTHs TypHcTCcKO# oTpaciu Pecrry6muku Kasaxcran no 2023 r. OgHol U3 NpHUYNH, 3aTPYAHSIONIUX YCKO-
pEeHHOE pa3BHTHE TypH3Ma, yKa3aHHBIX B KoHIenmuu, cuuTaeTcs HeJOCTaTOYHBIH YPOBEHb HOPMAaTUBHOTO
peryIupoBaHus HHAYCTpUH Typu3Ma. OCHOBHON LENbIO HAIIMCAHUS CTATBhU MOCIYKHIIM HEOOXOANMOCTh HC-
CJICIOBaHUS COBEPIICHCTBOBAHMS 3aKOHO/ATENBCTBA B 00IaCTU TypH3Ma IS IOBBIIIECHHUS TYPHCTCKOH NpH-
BJIEKAaTEJIbHOCTH HAIlle CTPaHBbl, €6 KOHKYPEHTOCIIOCOOHOCTH U pa3paboTka HalpaBIeHHH COBEPIIEHCTBOBA-
HHS CTPYKTYpPbI OTPAciIH HE TOJIBKO Ul TypHUCTOB, HO U JUISI HHBECTOPOB. MITOroMm paboThl CTaHYT HpeuIo-
JKEHHS 110 COBEPIICHCTBOBAHUIO 3aKOHOJATENLCTBA B 3TOI 00JAaCTH, MHPOPMHUPOBAHHE TIOCYIAPCTBEHHBIX
OpraHoB O HOpMax, He MO3BOJIIONINX Pa3BUBATh TypusM B Ka3saxcrane, a Takke BBIpabOTKa MpeIoKeHUI
110 BOIpocaM obecrieueHust 0e30MaCHOCTH TYPHCTOB, IPOIEAYP, HPSMO MM KOCBEHHO PEriIaMeHTHpPYIOMNX
pa3BuTHE Typu3Ma Kak cdepsl Ou3Heca.

Kniouesvie crnosa: TypusM, JULIEH3NPOBAaHUE TypH3Ma, TYpPHUCTCKasl JCSATEILHOCTb, TypOIEpaTop, TypareHTt,
TYPUCTCKast HHIYCTpPHS, 3aKOHOAATENECTBO B cepe Typusma.
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I'.B. 3apopoxHss

Kuesckuii nayuonanbuulil sKoHomuueckuti yuueepcumem um. B.I1. I'emomana, Ykpauna
(E-mail: kdavtdekan8@ukr.net)

K Bomnpocy o npuodpereHnu npaBocy0beKTHOCTH:
npo0JieMbl TEOPUH U TPAKTHKH

B craree uccienoBaHbl TEOPETHUSCKUE U MMPAKTHIECKUE BONIPOCH B aCHEKTe MACHTU(HUKAMN HaTHIHs (VN
OTCYTCTBHSI) B (PU3NUECKUX JINIAX CIIEIMAIBHON IPaBoCcyObEeKTHOCTH, HEOOXOMUMOMN JUIS TPHOOPETEHHST IMHI
TaKOr0 KOHCTUTYLHOHHO-IIPABOBOIO CTaTyca, KaK IJlaBa TOCYJAapcTBa. YUUTbIBas JOKTPUHAIBHYIO
HEOJHO3HAYHOCTh MOHMMAHWS JAeQUHUINH «IIPaBOCYOBEKTHOCTb» U €€ COCTaBIIONIMX, a Takxke
3aKOHOJATENNbHYI0 HEONpPEIEeICHHOCTh 3TOH AC(GMHUINM, aBTOPOM CTaTbH C(HOPMYIMPOBAHO IIOHATHE
«IpaBOCYOBEKTHOCTBY, IPOAHATU3UPOBAHBI €€ COCTABIAIOMINE. YCTAHOBIEHO, YTO IPaBOCYOBEKTHOCTH
TJIaBbl TOCYJAapcTBa — 3TO 3aKpeIyIeHHas B 3aKOHOJAATENbCTBE M OOECNeueHHas TOCYAapCTBOM €ro
IOpUANYecKasi BO3MOXKHOCTb M JIMYHASI CIOCOOHOCTD, ONpe/IeNIeHHbIe Ha OCHOBE YCTAHOBJIEHHS COOTBETCTBHS
KOHCTUTYIIMOHHO-TIPABOBBIM ~ TPEOOBAHUSIM, OCYIIECTBISITH T'OCYJapCTBEHHO-BIACTHBIC  MOJHOMOYHS
B COOTBETCTBHHU CO CBOUM (DYHKI[MOHAIHHBIM Ha3HAYeHHEM B MEXaHH3Me TOCyJapCTBEHHOH BracTH. ChenaH
BBIBOJI, YTO KOHCTHTYLIMH CTpPaH MHpa 3aKpelwmIN MPAaKTHYeCKW OIWHAKOBHIH ITOJIXOJ K YCTaHOBIICHHIO
CIIEIMAIBHEIX TpeOOBaHMH K KaHIWJATy Ha IIOCT IJIABBl rocygapcTBa. TaKMMHU KPUTEPHSMH SBIISIOTCS:
BO3pACT, TOJUTHKO-TPaKJAHCKash ¥ HAIMOHAIbHAS TPUHAIIEKHOCTb, LEH3 MPOXKHUBAHUSI, HEPEIKO
pEIMTHO3Hasl ONPeeTIeHHOCTh, MOPSIOK 3aHATUS IOCTa TJIaBbl rocygapcTBa (MHAyrypanusi, KOpOHAIus),
OCHOBAHUSI U MOPAIOK MPEKPAIIEHHs] MOITHOMOYHUH, CPOK KOMIIETEHINH, TTOPSA0K BPEMEHHOTO 3aMeIEHUs
TJIaBbl TOCYAApCTBA, MMYIIECTBEHHBIN IIeH3 (AEHEXHBIH 3aor). YCTaHOBIEHO, YTO TaKUE TPEeOOBAHUS
WUTPAIOT POJIb OINPENCNICHHBIX «IOPUIMYECKUX (uiIbTpoBy», Onaromaps deMmy obecrednBaercs Oolee
Ka4eCTBEHHBII 1MOJ00p KaHAMIATOB Ha STOT BAXKHBIM IOCYIapCTBEHHBIH mocT. Ha ocHOBE cpaBHHTEIBHOTO
aHanM3a KOHCTHTYIIMOHHOTO 3aKOHOJATEIbCTBA YCTAHOBIICHBI KPUTEPHUH, HEOOXOIUMBIE IS IPUOOPETEHUS
cTaTyca TJaBBl TOCyJapcTBa B MOHApXMsXx M B pecrmyOmmkax. [IpemtokeHo BHeCTH H3MEHEHHS B
HaI[HOHAILHOE 3aKOHOJATENIbCTBO C IIENBI0 YCUIICHUS «IOPHUIMIECKUX (UIBTPOBY AN KaHIUIATOB HA MOCT
TJIaBbI TOCYJapCTBa.

Knioueswie cnoga: cnenuanbHas NpaBoCyObEeKTHOCTh, KOHCTUTYILIMOHHO-IIPABOBON CTAaTyC, MOPSAAOK 3aHATHS
MI0CTAa TJIaBbI TOCYIAPCTBA, IIEH3 MIPOKHBAHMS, MOPSAIOK BPEMEHHOTO 3aMEIIEHHUs [TOCTa INIaBbl TOCY1apCTBa.

IIpaBOCYOBEKTHOCTh ~ SBISIETCS.  HEOOXOMWUMBIM ~ YCIIOBHEM  TPHOOpPETEHUS  CyObeKTaMH  IIpaBa
OIIPE/ICTICHHOTO ~ TPaBOBOrO  craryca. JIOKTpWHambHAs  HEOMHO3HAYHOCTh  IOHUMAHUS  Je(UHHUIMN
«IIPaBOCYOBEKTHOCThY, PA3HOACIIEKTHOES (OPMATUPOBAHUE €€ COCTABISIONINX, a TAKKE 3aKOHOJATENbHAS
HEOIPEJICICHHOCTh 3TOH JS()UHUIINK YCIIOKHSIIOT TOHMMaHHE CYIHOCTH TPABOCYOBEKTHOCTH OTHOCHUTEIHLHO
CYOBCKTOB TIpaBa, B YAaCTHOCTH IOPWAMYECKMX JHI[ NyOJMYHOrOo TmpaBa. Takas cojaepKareibHas
HEONPE/ICTICHHOCTh CYIITHOCTH HWHCTUTYTa TPAaBOCYOBEKTHOCTH MOXKET NPUBECTH K HAPYIICHUIO IIpaB
(Gy3MYeCcKUX JIMII Ha TPHOOpETEHWE WMH ONpENEeNICHHOTO TPABOBOIO CTAaTyca, B TOM 4YHCIE U ITyOIUYHO-
MPaBOBOTO.

Llenv uccnedoséamus 3aKkiIO4YaeTcsi B MPEIMETHOM TEOPETHMYECKOM M C YYETOM HalMOHAJIBHOTO
W 3apyOCKHOTO OIBITa MPAaKTHYECKOM AaHAIM3e WHCTHTYTa MPABOCYOBEKTHOCTH Kak HEOOXOAMMON
COCTaBJISIONIEH MPUOOpETeHHsT (U3NYECKUMHU ITHIIAMH TAaKOTro MyOJIMYHO-TIPABOBOIO CTaTyca, Kak IJaBa
roCyJapCTBa.

KOHCTUTYIIMOHHO-TIPaBOBOM CTAaTyC TJIaBBI TOCYIapCTBa — 3TO OMNPEICIICHHOE W T'apaHTHPOBAHHOC
KOHCTUTYIMEH M 3aKOHAMH TOCYIapcTBa OCOOCHHOE CTOMKOE ero MpaBOBOE COCTOSIHUE B CHCTEME OpPraHOB
TrOCYyJIapCTBEHHOM BJIAacTH, KOTOpoe (opMHpYyeTcs W3 TaKUX »JJIEMEHTOB, Kak TNIPaBOCYOBEKTHOCTb,
MIPUHIIATIBL, KOMIICTCHIINS, TAPAHTUU U FOPUJIHYECKAsT OTBETCTBEHHOCTD.

[Toyemy WMEHHO NPaBOCYOBEKTHOCTH SIBISIETCS MEPBBIM JJIEMEHTOM KOHCTHUTYIHOHHO-IIPABOBOTO
cTaryca riiaBbl TocyapctBa? OTBET Ha 3TOT BONPOC BBIXOJMT M3 JIOTUKU TEOPETUYECKOH IOPUCIPYICHIINY,
a IMEHHO: HE HMes OIpPEISICHHOW NPaBOCYOBEKTHOCTH, HENB3S CTaThb HOCUTENIEM TOTO WJIH HWHOTO
paBoBOTO craryca. s obnafgaHus nmpaBaMu U 00S3aHHOCTSIMH HEOOXOAUMO OBITh MPABOCYOBEKTHBIM, T.C.
UMETh IOPUIMYECKYIO CITIOCOOHOCTh K Y4YacTHIO B MPABOOTHOIIEHHAX. [IpaBOCyOBEKTHOCTh, MO HAIIeMy
MHEHUIO, TPEJOINpPENeisieT W Jaxe JelacT BO3MOXHBIM y4acTHE CYObEKTa IpaBa B KOHCTHUTYI[HOHHO-
MPABOBBIX OTHOIIICHUSX.
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K Bonpocy o nproGpeTeHun NpaBoCcyGBHEKTHOCTY. ..

B noxTpune npaBa HEOJHOKPATHO MPOAYLHUPYBATACH UAES, YTO MPABOCYOBEKTHOCTh KaK IOpHANYECKAs
KaTeropusi HEM3BECTHA 3aKOHY M IIPAKTHUKE, NOTOMY U SABISIETCS HUCKYCCTBEHHOW M OT Hee HEOOXOIUMO
oTKa3aTeCsl. OMMOOYHOCTh TAKOI'O PACCYXAEHHS SIBJIAETCS OYEBUIHOM, IOCKOJIBKY «IIPaBOCYOBEKTHOCTBY
SBIISIETCS TOW IOPUAMYECKON KaTeropuel, KOTopas KpemnKO YTBEpAWIACh B IIMBHIMCTHUECKOW NOKTPHHE U
IOPUIIMYECKON IPaKTHKE W IPUMEHSAETCd B KOHTEKCTE€ XapaKTEPUCTHKH (OIpeAesieHHue IMpaBoOMOYMsA)
¢buznueckux U opuandeckux jul. [IpuHuMas BO BHUMaHUE TO, YTO TOCYIApCTBEHHbIE OPraHbl SIBJISIOTCS
IOPUIMYECKUMH JIUIIAMH, IPUBHECEHUE TAaKOW KAaTErOpHH, KaK MPaBOCYOBEKTHOCTh B MYOIUYHO-IPABOBEIC
OTHOUICHUS SIBISICTCA 3aKOHOMEPHBIM. OHAKO 3aKOHOAATENIbHAsl HEOIPEICICHHOCTh MPaBOCYyObEKTHOCTH
YCIIOKHSIET IOHUMaHKE €€ CYyLIHOCTH OTHOCUTEIBHO IOPUIMUYECKUX JIMI yOJIMYHOTO IIPpaBa, B YaCTHOCTH U
IJIaBbl TOCYapCTBa.

[IpaBocyOBEKTHOCTh B AOKTPUHE TpaBa OIpenessieTcs Mo-pasHOMY, B YaCTHOCTH, KaK «CHOCOOHOCTB
WA WMETh TpaBa W OOS3aHHOCTH M PEANTM30BBIBATH WX B YyCTaHOBIECHHOM mopsiake» [1; 38], kak
«IIpaBo 00IIEero Tuma, O0EeCleYeHHOE TIOCYAapCTBOM MAaTepUaIbHBIMM U IOPUIMYECKUMH TapaHTUSIMU
[2; 125, 126], kKaK «cOLMaTbHO-PABOBAs BO3MOXKHOCTH JIMLA OBITH YYACTHUKOM INPAaBOOTHOLICHHUI [3; 9]
u np. IlpaBoBas cymIHOCTb, Kak IojlaraeT BEHIepCKUM ydeHbld A. Hammi, «He MOXeT ObITh mpUBHECEHA
W3BHE, €€ CIeAyeT UCKaTh B MaTepum» [4; 27]. MBI cunTaeM, 94To MPaBOCYOBEKTHOCTh — 3TO OIpeaeIcHHas
W TapaHTHPOBaHHAas HOPMaMH MPAaBOBasi BOZMOKHOCTH OBITh CyOBEKTOM OMpeeNIeHHBIX NPaBOOTHOILICHUH.
JpyruMu cioBamH, MpaBOCyOBEKTHOCTh — 3TO «IIPaBO Ha MPaBO», «IIPaBO HAa BO3MOXKHOCTH peaH3alui
CBOETO IIpaBay.

Uro kacaercsi COCTABISIOIUX NPABOCYOBEKTHOCTH, TO OOJBIIMHCTBO YUEHBIX CKJIOHHBI CUMTATh, YTO
MOHATHE «IPaBOCYOBEKTHOCTH» OCHOBBIBACTCS Ha TAaKMX KAaTEropusX, KakK «IIpPaBOCHOCOOHOCTHY»
u «aeecriocoOHOCTh». [IpaBOCTIOCOOHOCTE B JTOKTPUHE TIpaBa TPAKTyeTCs KaK 3aKpeIuleHHas B
3aKOHOJATEJIbCTBE U OOeclieYeHHass IOCyIapCTBOM BO3MOXKHOCTh CyOBEKTa MMETh HOpUAMYECKHE IpaBa
W HECTH IOpUAMYECKHE OOS3aHHOCTH, B TO BpeMs KaK JAEeCIOCOOHOCTh TOJKYETCS KakK 3aKperieHas
B 3aKOHOJATENILCTBE W O0ECMeueHHas TOCYAapCTBOM BO3MOXHOCTb CYOBEKTa OCYIIECTBIATH CBOH
IOpUANYECKUE TIpaBa U MCHOJHATH 00S3aHHOCTH JIMYHBIMH JACHCTBUSIMU. «JleecriocoOHOCTh, — 10 MHEHHIO
S1.P. Bebepca, — o03Ha4yaeT crnocoOHOCTb HE TOJBKO MpPUOOpETaTh KOHKPETHBIE CYOBEKTHUBHEIC IpaBa
1 00SI3aHHOCTH, HO M CIIOCOOHOCTb MX OCYIIECTBIATH» [5; 129]. OmHako Apyrue ydeHble MPHU3HAIOT, YTO
B HEKOTOPBIX CIIyYasX B COCTAB MPABOCYOBEKTHOCTH HY’KHO BKIIIOYATh JACITUKTOCIIOCOOHOCTE [6; 141].

C.C. AnmekceeB [7; 140] cumraer, YTO HETUKTOCIIOCOOHOCTHh IIPEACTABISACT OIHY U3 CTOPOH
neecriocodHocTH. Ho ¢ TakuM moaxonom He cornamaercss A. [arunsgH. OH nosiaraer, 4To J1eecriocoOHOCTh
— €IMHCTBEHHAs U HeJeauMas U €10 HaJlesgeTcs CyObeKT IpaBa [yl pealn3aliii CBOETro IPaBoBOro CTaTyca
[8; 43, 44]. MBI momiep)KuBaeM TaKyl0 TO3HIIMI0 W YTOYHSIEM, YTO OONaJaHHWe IeeCIOCOOHOCTHIO JacT
BO3MOXHOCTb CYOBEKTY IIpaBa CHayaja NPHOOPECTH ONpENeIeHHBIH CTaTyc, HalpUMEp CTaTyc TJaBbl
rOCyIapcTBa, a YK€ MOTOM COBEPILATh ONpeIeIeHHbIC IeHCTBUS OTHOCUTEIBHO €T0 Pealn3alni, IOCKOIbKY
HEJIb3s PeaTn30BbIBaTh TO, YEr0 HE UMEEIIb.

IIpodeccop C. C. AnekceeB BBIACINI TPU BHIA MPABOCYOBEKTHOCTH: 00IIast MPaBOCYyObEKTHOCTh —
3TO CIOCOOHOCTD JHIa OBITH CYOBEKTOM IpaBa BOOOIIE; OTpacieBas NpaBoCyObEKTHOCTh — CIIOCOOHOCTD
guna  ObITh  YYacTHUKOM  IIPaBOOTHOIIEHHI  ONpelesieHHOH — oTpaciu  IpaBa;  CHelMabHas
IIPaBOCYOBEKTHOCTh, KOTOpasi OIPAaHWYMBACTCS OIPEAEICHHBIM KpPYIOoM IIPpaBOOTHOIIEHUM B paMKax
ompenencHHOW oTpacnu mpaBa [7; 144]. [lo HameMy MHEHMIO, aBTOp IpU ONPEIACICHUU MOHATHUSA
«crenuanbHasi MPaBOCYyOBEKTHOCTEY, B OTIMYHE OT MPEIJIOKEHHBIX UM AepUHUINN 00IIel U crieraIbHO’
[IPaBOCYOBEKTHOCTH, [OIYCTHJ OIIMOKY, KOTOpas 3aKjIudaeTcsi B IIPUMEHEHUH K OJHOIPEIMETHBIM
IOPUIMYECKUM KaTerOpHsSM HEOAMHAKOBBIX KPUTEPHEB B Ipolecce MX Kiaccupukanuu. JeHCTBUTENBHO,
eciy o0wIas U oTpaciieBasi MPaBOCYOBEKTHOCTD BBIBOAUTCS U3 «CHOCOOHOCTH JIMLA» «OBITh MPUYACTHBIM K
OIIPECIICHHBIM IIPABOBBIM SIBJICHUSIMY», TO IIOHSITHE «CHELHaNbHas paBocyObeKTHOCTE» C.C. AnekceeBbIM
OUYEPUYMBACTCS TOYEMY-TO «OTPEAETCHHBIM KPYroM IIPaBOOTHOIIEHUI», a HE COOTBETCTBYIOIIEH
IOPUIIMYECKON «crmocoOHOCThION JHua. Ho mpaBocyOBEKTHOCTh KaK IOpUAMYECKas KaTeropusi KacaeTcs
FOPUINIECKOIN CTIOCOOHOCTH JINIIA, a HE TIPAaBOOTHOIIICHHA.

Qdusnueckye JMLA, KOTOPble HAMEPEBAIOTCS IMPHOOPECTH CTaTyCc IJIaBbl I'OCYAApCTBa, JOJDKHBI
OTBEYATh ONpEAEICHHBIM HOPMAaTHBHBIM TpeOOBaHMsM, Onarofaps yeMy HICHTU(GHUIHUPYETCS HAMYUE HIIH
OTCYTCTBHE B HHX CIELHAIbHONH NpaBocyOBbeKTHOCTH. ClieoBaTelIbHO, MPOAHAIM3UPYEM BOIPOC: KaKUM
KOHCTUTYLIMOHHO-IIPABOBBIM TPEOOBaHUAM CIlIeyeT OTBEUYaTh C IEJIbI0 UICHTU(PUKALNU (PU3HIECKOTO UL
MPaBOCYOBEKTHOCTH, HEOOXOAWMOW AJsl MpHOOpPETEeHHs UM KOHCTUTYLHOHHO-TIPABOBOTO CTaTyca TJIaBbl
rocynapcra? IlpeaMeTHBIN aHAIN3 3aKOHOAATENLCTBA CTPAaH MHpPA MOKa3all, YTO KOHCTUTYLUHU 3aKPeruIn
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MPAKTUYECKA OJMHAKOBBIM TOJXOJ K YCTAHOBJICHUIO TAKMX KpUTEpHEB. TaKUMU KPUTEPUSMHU SBISIOTCS
oTIpe/ieTIeHHbIe TPeOOBaHMU K KaHAMIATY Ha MOCT TJIaBbl TOCYJapcTBa (BO3PACT, MOJUTHKO-TPAXIAHCKAS U
HaI[MOHAJbHAS TPUHAMISKHOCTD, II€H3 MPOXXMBAHWSA, HEPENKO PEIMTHO3HAs OMpPENEeNIEHHOCTh H JIp.),
MOPSIIOK 3aHSATUS TOCTAa TJIABBl TOCynapcTBa (MHAYTypaimus, KOPOHAIUs), OCHOBAaHHS ¥ TOPSJIOK
MPEeKpaIIeHUs] TTOTHOMOYHNH, CPOK KOMIIETEHIINH, MOPSAIOK BPEMEHHOTO 3aMeIIeHHs TJIaBbl TOCyIapCTBa,
MMYIICCTBEHHBIN 1IeH3 (IICHESKHBIN 3aJ10T) | T.I1.

[lepBBIM KOHCTUTYLIMOHHO OIPEACICHHBIM KPUTEpHEM NPHOOPETEHUS ClIEUAIbHOM MPaBOCYOBEKTHOCTH
KaHAWAaTaMH Ha MOCT IJIaBbl TOCYAApCTBa ABJSIETCS BO3pacT. Bo3pacTHOH 1eH3 MOHApXOB CPaBHHUTEIBHO C
MPE3UJCHTAMH SIBIIACTCS 3HAYMTENBHO «MIIAAMINM». KOHCTHUTYIIMM B MOHApXUSX ONPEAEISIIOT Pa3HBINA
BO3pacT, C KOTOPOTO HACTYyMaeT KOHCTUTYIMOHHO-TIPABOBOE COBEPIICHHOJIETHE HAcJEeTHUKA IIPEecToia:
c 18 mer — B Hanuu, bensrum, KusmxkectBe Monako, Hunepnanmax, WMopmanuu, Karape; ¢ 20 mer —
B KnuspkectBe Jluxrenmreiin; ¢ 21 roma — B KoponeBcrse byran. B To ke Bpemst koHCTHTYITMH CaymnoBCKOH
Apasun, Cynranara Oman, Koponescrsa bpyneii, Ommpara, KyBelita He comep’kaT BO3pacTHOTO IEH3a JJIS
KaHIWJATOB Ha IMOCT TJaBbl TOCYJapCTBa, IMOCKOJIBKY 3TOT BOMPOC MPEACTAaBISAET IMPEIMET IPaBOBOIO
pEryIMpOBaHUs CIEUUATIBHBIX HOPMATUBHO-NPaBOBbIX akToB. KoHcturymms OAD or 18 wmroms 1971T.
OTIpeIeNTiIIa, YTO TJIaBa rocyaapcTBa n3dupaercs HamponamsHeiM COBETOM M3 CBOETO COCTaBa, a BO3PACTHOM
nen3 wieHoB 3toro Cosera 25 ner. CrnenoBaTenbHO, Bo3pacTHOM IieH3 il rimaBbl OAD Toxke 25 ner.
Koncturyms Kambomku ot 21 cenrsops 1993 r. ycranoBuna: «Koponem KamOomku cTaHOBUTCS 4ieH
KopoJieBckoi cemMbu He Mimamme 30 smer» (ct. 14). Takum o0pa3oM, BO3pacTHOM IIEH3 IS MOHApXOB
Bapeupyertcs ot 18 mo 30 merT.

BozpacTHOlM LieH3 Ui KaHOWzaTa Ha TOCT NPE3UACHTA OIpPENeNieH KOHCTUTYLMsAMHU: ¢ 25 jer —
B Hukaparya, bomusum; ¢ 30 mer — B Aprentune, Benecyame, Kocrta-Puke, Komym6um; ¢ 35 mer —
B bpaswiuu, benapycu, ['Batemane, na Kunpe, B Ucnanauu, [onbiie, Ykpaune, Mekcuke, ['onaypace, Ilepy,
PO, CIIA, AszepOaiimxkane, I'Baremane, Pecrybmuke banrmapmem, Kamepyne, Y30ekucrane, Jlubepuw;
¢ 40 ner — B Anbanuu, benune, ["'antu, ['Bunee, IOxnoit Kopee, ﬁeMeHe, Upaxe, OPT', I'periun, bonrapuu,
Maxkenonnn, Manarackape, Jlutse, Hurepun, na ®unmunmunax; ¢ 45 ner — B Monrommu, [lakuctane; ¢ 50 et
— B Utamuu. CrnenoBarensHO, BO3PACTHOM LEH3 I KaHIUIATOB Ha TIOCT Mpe3ueHTa KojebueTcs oT 25 1o
50 ner.

KoHcTuTyIIMoHHOE 3aKOHOIATEIECTBO OT/IENBHBIX CTPAH MHUpa YCTaHABIMBAET HE TOJBKO HIDKHUH, HO
Y BEPXHUH MpeseN CrelnalbHON MpaBoCyOBEKTHOCTH /IS JINIA, KOTOPOE YK€ HaXOAWUTCS Ha MOCTY TJIaBBI
rocyaapcTBa: Hampumep, 10 65 net (HwkHUiA — 21 rog) — B KoponesctBe bytan; no 70 ner (HiKHMA —
40 net) — B I'BuHee m benmne. OgHaKo BO3pacTHOW IIEH3 TEPSET CBOIO AKTYaIBHOCTH TPH YCIOBUHU
KojuternanbHOro TiaBel TocymapctBa (IIpesmmmym BepxoBHoro Cosera CCCP). CremoBaTenbHO,
JNOCTM)KEHHE KaHAWJATOM Ha IOCT IJIaBbl TOCYJIapcTBa OIPENEICHHOTO BO3pacTa SBISIETC OJHUM U3
KPUTEPHEB NPUOOPETCHUSI UM CIIEHUATBHON MPaBOCYOBEKTHOCTH KaK B PECIHyOJHKE, TaK U B MOHApXHH.
OueBHIHO, yUeT 3apyOeKHOTO OMBITa OTHOCHUTENILHO YCTAaHOBJICHUSI BEPXHETO Tpezesia BO3PacTHOTO IeH3a
KaK CIIeHAIbHOM MPaBOCyOBEKTHOCTH ISl KAaHAWATa Ha TIOCT TIIaBbl TOCYJapCTBa HE JIMIIEH CMBICIIA.

Bropeim KOHCTUTYLIHOHHO oTpeieIeHHBIM KpUTEpUEM npruoOpeTeHus CHeNHMaIbHON
MpaBoCyOBEKTHOCTH KaHAWJATaMH Ha TIOCT TJaBbl TOCYJapCTBa SIBISIOTCS HAIMOHAIBHAS M TIOJHUTHKO-
rpaXkJaHcKas MPUHAIISKHOCTh. KOHCTUTYIIMN psijia CTpaH MUpPa YCTAaHOBHIIM TpeOOBaHHE HAITMOHAIBLHON
MPUHAUIKHOCTH KaHIUIATOB Ha mocT riaBbl TocydapctBa (bpaswmms, Hpak, ['perus, bonrapus).
KoHcTuTyIIMM HEKOTOPHIX CTpaH MHUpa PacHpOCTPaHSIIOT TPeOOBAHWE HAIMOHAJIBHON MPUHAICKHOCTH HE
TOJIBKO K KaHIWAATy Ha TOCT TJIaBBl TOCYIapcTBa, HO U K ero cympyre. «Kangumar ma noct IIpesunenta
Peciy6nukn MeMeH... He MOXKET ObITh JKEHATHIM HA MHOCTPAHKE M 3aKII0YATh TAaKOi Opak B MEpHON
npeGsiBanus Ha nocty Ipesunentay (cr. 106 Koncturyuuu Pecrymuku Hemen ot 16 mas 1991 1.).

[IpuHamIexHOCTh KaHIMIaTa Ha MTOCT TJIaBbl TOCYAapCTBa K TPAKJAHCTBY OIPENEICHHOTO TOCYAapCTBa
SIBIIIETCS YHHBEPCANBHBIM TpeOoBaHneM. OTHAKO COAEpXKAaTeTbHOE OTIMYHE TaKOW NPHUHAIIE)KHOCTH
ompenenseTca (YTOUHSETCs) CHOCOOOM MPHOOPETEHHS TPaKAAHCTBA: a) MCKIIOYUTEIBHO IO POXKIACHUIO.
Takoe TpebGoBaHme 3akperuieHo HopMamu KoHcTuTynmn ApreHTHHBI, AnOanwm, Benecysnw, ['oHmypaca,
Monromnn, Mexkcukn, Hwukaparya, Kocrta-Puku, bonrapum, Ilepy, JIuteei, Toro; 0) momyckaercs
(ae orpunaetcs) Harypammzarus. OpHako koHctutryruu [lomemu, Kamepyna, TypkMeHuctana He
pa3nuyaT crnocod mpuoOpeTeHHs TPaKIaHCTBA TeMH (DU3NYECKHMH JIMIAMH, KOTOPHIE UMEIOT KeJaHWe
MIPHOOPECTH CTaTyC TIaBHI TOCYIapCTBA.

Konctutynus Ykpaunsl oOecriednBaeT MpaBO JIMIA, KOTOpPOe MpHOOpeno TIpakJaHCTBO Y KpauHBI
MyTeM HaTypalHu3alud, ObITh KaHJAUJATOM Ha MOCT TJIaBbI TOCYJapCTBA, U HAIMOHAIBHOCTH TAKOTO JIMIIA HE
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MPUHUMAETCSl BO BHUMaHWe. Tako LEH30BBIM MOAXOA K «OTOOPY» KaHAMOATOB Ha 3TOT BaKHEHIINI
TOCYIapCTBEHHBIH MTOCT SBISAETCS CIUIIKOM JINOEPATbHBIM.

3aKOHO/ATENBCTBO OTAETBHBIX CTPAaH MHpA COAEPXKHUT 3alpeT IBOMHOTO TPaKJaHCTBA B OTHOIICHHH
KaHaugata Ha mocT riaaBbl rocyaapctBa (ct. 100 Koncrutymum Asepbaiimxana ot 12 HosOps 1995T1.).
Koncturymust Ykpaunsl (ct. 4) ycTaHOBWIA NPUHIMIT €IWHOTO TPAXKTAHCTBA, MO3TOMY HAPYIIECHHE ITOTO
TpeOoBaHMUS JOJDKHO CTaTh KOHCTHUTYIIMOHHBIM OCHOBAHHWEM J/JIsi CHATHSA C W30MpaTENbHOTO Ipolecca
KaHAWJaTa Ha TIOCT TJIaBbl rocynapcTBa. UTo jke KacaeTcsi MOHapXMYECKUX TOCYNApCTB, TO «IIPUBS3Ka»
KaHOW[aTa K HallMOHAJbHOM OOIIHOCTH CBOETO TOCyNapCTBa OCYIIECTBISIETCS Yepe3 POJCTBEHHBIC CBSI3H,
T.€. TI0 TMHACTHYECKON CTETIeHN POICTBA.

TpersuM KpUTEpHEM NPHOOPETEHHS] KAaHAWAATOM Ha TOCT TJIaBBl CHENHAIbHON MPaBOCYOBEKTHOCTH
SABIISIETCSL €ro (U3MUECKasi, IICUXOJIOTHYECKass U YMCTBEHHas CIIOCOOHOCTH OBITH TJIABOW TOcynapcTBa U
BBITIONHATh B OyAyIlleM CBS3aHHBIE C OTHM CTaTyCOM TOCYJapCTBEHHO-BJIACTHBIE ITOJTHOMOYHSL.
KoHcTuTyrmu Bcex CTpaH MHpa YCTaHOBWJIM Takoe TpeOOBaHWE K KaHIUATY Ha TIOCT TJIABBI TOCYAapCTBa.
Hanpumep, B Mekcuke OH JOJDKeH OBITH MPaBOCIOCOOHBIM M JeecnocoOHbIM; Ha Kumpe — He qomkeH
CTpajaTh IyIIEBHBIMH 3a00JCBaHUSIMH; B ['BareMase — JOJDKCH MOJBb30BATHCS BCEMH TPasKIaHCKUMH
mpaBamu; B ['penimnm — BiageTh npaBoM H30upath, B KomymOmm — BIajgeTh MOTHOW T'pa’kIaHCKOH
MPaBOCIIOCOOHOCTHIO.

TpeboBanue «CHOCOOHOCTH» KaHAWIATa Ha TMOCT TJaBbl TOCyNapcTBa 3aJeKIapHpOBaHO U B
koHcTUTYIHsAX MoHapxuit. Ilo Koncrurymum Byrana ot 18 wmroms 2009 . mpecton He mepemacTcs TeM
MOTOMKaM, KOTOpbIE «HE CIIOCOOHBI OCYIIECTBIIATH KOPOJICBCKHE MPEPOTAaTHBBI TI0 MPUYHHAM (QH3HUYECKUX
WM YMCTBEHHBIX HEAOCTATKOBY» (4. 3 1. 2); HacieaHuK sMupa B KyBeiTe JOKeH «HaXOJUThCS B 31PaBOM
yme» (ct. 4 Koncturymun Kyseiita ot 11 HOs1O6ps 1962 r.). CnenoBatenpHO, TpeOoOBaHUE JAEeCIOCOOHOCTH
HAaIIUTO 3aKpeIIeHHEe B KOHCTUTYLHAX BceX (OPM roCyAapCTBEHHOTO TPaBICHMS.

YeTBepThIM  pacIpOCTPAaHEHHBIM KPHUTEPHUEM NPUOOPETEHUSI CIHEIHMANBbHOW MPaBOCYObEKTHOCTH
KaHIUJATOM Ha TOCT TJIaBbl TOCYAapcTBa SABJSETCA LEH3 OCEIOCTH. PAJ KOHCTUTYLMH CTpaH Mupa
COJIEP)KUT OTHOCHUTENBHO KaHWIaTa Ha IOCT TIaBbl TOCyapcTBa TpebOBaHUE IIEH3a OCEIIOCTH, KOTOPBIH
npencrasisier: 1 rom — B Mekcuke, Toro; 3 roga — B Jluree; 5 ner — B [lomuHukanckoi PecnyOnuke,
Mouronuu, Hukaparya; 10 ner — B A3sepOaitmkane, Anbanun, benapycu, PO, Ykpaune, Ha OuiunnuHax,
B Y306ekucrane; 14 nmer — B CUIA; 15 ner — B 'py3un. OmHaKO KOHCTHTYITHOHHOE 3aKOHOIATEIIHCTBO
Moneiu, OPI', Kamepyna, Magarackapa He COACpKUT TpeOOBaHMs IICH3a OCEIJIOCTH IS KaHAMIATOB Ha
MocT rnaBbl rocyaapctBa. 3atro B OAD Takoe JMIO MOJDKHO «IIOCTOSHHO NPOKUBaThb B OMHpaTax»
(ct.ct. 70, 84 Koncturymmuu OAD ot 18 utons 1971 r.). CrmemoBaTellbHO, IIEH3 MPOKUBAHUS IO OOJIBITICH
YacTH ABISAETCS HEOOXOAMMBIM YCIOBHEM MPHOOpPETEHHS CIIEIUANBHOIN MPaBOCYObEKTHOCTH KaHAWJATaAMH
Ha TIOCT TJIaBbl B pecyOrKax, a He B MOHAPXHUSX.

[IaTeIM KOHCTUTYLIHOHHO oTpeaeeHHbIM KpUTEpHEM npuoOpeTeHus CHelUuaIbHON
MPaBOCYOBEKTHOCTH KAHMIATOM Ha ITOCT TJIABBI TOCYJAPCTBA SIBISICTCS PEUTHO3HBIN (PakTop, MpOosBICHUE
KOTOpPOTO MOJKET 3aKJII0YAThCS: a) B MCIIOBEAOBAHUH OINPEICIEHHOW penurui. B cTpaHax MycCyinbMaHCKOTO
MUpa TIaBOH rocyaapcTBa MOKET ObITh TonbKo MycynbMmanuH (baxpeitn, Mopaanus, CaynoBckas ApaBus,
Karap, Kyseiit, Ilakucran). Kanmgugar Ha mocT TaBel rocyfapcrtBa B JlaHww JOMKEH OBITh WICHOM
€BaHTEIMCTCKOMN JTroTepaHcKoi nepksu (cT. 6 Koncrurynuu lanwm ot 5 utons 1953 r.). Koncturymws bpynes
oT 29 cents0ps 1959 r. ycranoBuia, 4uro rnaBoil penuruu bpynes siisiercs «Ero BenmmuectBo Cynramy,
KOTOpPBI «MMEET IMpaBO BBLIABATH OTACIBHBIC 3aKOHBI, KOTOpPbIE KacaloTcsl ucnama» (IMyHKTHI 2, 3 4. ID);
0) B 3ampeTe 3aHUMAaTh IIOCT TJIaBBI rocylapcTBa cBsieHHuKaM (Benecyama, ['Batemana, Mekcuka, Kocra-
Puxa); B) B 00s13aTennbHOCTH penuruo3noro cana (Barukan, Upan).

OcnoBHo#t 3akoH psaa apyrux crpad (Ilompma, PO, Ykpauna, Uexus, CnoBakus, CLIA, Ceneran),
YCTaHaBIUBAas TPUHIUIBI CBOOOIBI BEPOUCIIOBENAHUS W OTIENCHHS PEIUTHH OT TOCyJapcTBa, He
perIaMeHTHPYeT «B3aWMOOTHOIICHHS MEXAY KaHAWJATOM Ha TOCT TJIaBbl TOCYAapCTBAa W PEITHUTHEH.
OueBuHO, TAKOW MOIXOA SBISETCS MPAaBUIBHBIM, MOCKOJIBKY CBETCKHH, NEMOKPAaTUYECKUH U MPaBOBOM
XapakTep TOCyJapcTBa JOJDKEH HAMpaBIATh pETYJIHMPOBAaHHE TaKWX BONPOCOB B cdepe BIHUAHUA
rpaxmaHckoro obmecta. TpeboBaHNe MCTIOBEOBAHNS ONPEIEICHHON PEIUTHH, OOPAIeHHON K KaHAUIATy
Ha TOCT TJaBbl FOCYJapCTBa, HIMEET MECTO U B MOHAPXUSX, U B peciyOInKax, MOCKOJIBKY MEPBOOYEPEIHOE
3HA4YEeHHUE B 3TOM BOIMpPOCE UMeEET He (hopMa rocyIapCTBEHHOTO MIPABJICHNUS, a IPHHAAICKHOCTh TOCYy1apCTBa
K OMpe/IeICHHOW PETUTHO3HOM CEMbE.

lectbiM KpUTEpHEM NPHOOPETEHUS CIEIHUAIbHON MPAaBOCYOBEKTHOCTH KAaHIWAATOM Ha TMOCT TJIaBhI
roCyJapcTBa SBISIETCS HEHApyLIIeHHE WM CPOKOB M OYEpPEIHOCTH NpeObIBaHMS HA OTOM IMOCTY.

Cepus «[lMpaBo». Ne 2(90)/2018 39



I.B. 3agopoxHsas

KoHcTUTYIIMOHHOE 3aKOHOAATENhCTBO a0COJMIOTHOTO OOJIBIIMHCTBA PECITyOJUKAHCKUX U HEKOTOPBIX
MOHAPXHYECKUX CTPaH PEraMeHTHPYET CPOKH TMpeObIBaHUS OAHOTO M TOTO K€ JHUIA Ha TOCTY TJaBBI
rocynapcrpa. JledCcTBUTENbHO, 3alPeT OBTOPHOTO MM OYepeIHOro N30paHus Ha MOCT TJIaBbl TOCYIapCTBa
SIBIIICTCSl PACIPOCTPAHCHHBIM TpPeOOBaHUEM, OOpAICHHBIM K KaHAWJIATy Ha IIOCT TJaBbl TOCYAAapCTBA.
CrnenoBaTenbHO, BO3HHMKAE€T WHTEPECHAss CHUTyallus, B KOTOPOH MAEWCTBYIOIMIMI TJaBa TOCYyJapcTBa
n30aBIsieTCS OT CIIEMUANBLHON NpPaBOCYOBEKTHOCTH, HEOOXOMUMOM Il KaHAW[aTa Ha TOCT TJIaBbl
rocy/apcTBa Ha CICIYIOIIUX BbIOOpax. OrpaHUYEHHOCTh MPEOBIBAHUS OJHOTO U TOTO JK€ JIUIA HA TIOCTY
TJIaBBI TOCYJapCTBa MOXKET OBITh periaMeHTHpoBaHa: a) ogHuUM cpokoM (Bomueus, Typrus, ['Baremana);
0) nByms cpokamu (CILIA, Ceneran, Makenonwns, @PI", Monromms, Benarpus, Xopsarus, CepOus); B) AByMs
cpokamu nompsa (Jlurea, Boctounwni Tumop, P®, Typkmenucran, Ykpamna). CraemoBaTenbHO, CPOK
npeObIBaHMS JUIIA HA TIOCTY TJIABBI TOCYAapCTBa TaKKe BIMSICT Ha NPUOOPETEHHUE WM CIHCIHAbHOU
npaBocyOBekTHOCTH. K TOMY k€ CpOK KOMIIETEHIINHU TJIaBbl TOCYIapCTBa PAa3HBI U MOXKET HACUUTHIBATH OT
YeTBIpEX J0 ceMH JieT: deThipe roga — Mcmanmusa, KomymoOus, CIIA, IIsefinapus; mare et — ['perus,
Bonrapus, Kunp, JIursa, Makenonus, Manbra, Cepoust, Cnosenus, Ykpauna, [lepy, FOxnas Kopes, ®PI,
Xopsarus; mects et — ['Baremana, ['onmypac, Jlusan, Jlubepus, Mekcuka, P®; cemp ner — Hranus,
®paHuusl.

CenpMBIM ~ KOHCTHTYIIMOHHO  ONPEACIICHHBIM  KPUTEPHEM  MPHOOPETCHHS  CICIHATLHOM
MPaBOCyOBEKTHOCTH KaHAMIATOM Ha TIOCT TJIaBbl TOCYJapCTBa B Psiie CTpaH MEpa SBISIFOTCS OpadHO-
CeMeWHbIe OTHOIICHHUS, B YaCTHOCTH TpeboBaHWE COONIOACHWS MpaBWI 3akitoueHHus Opaka. Konctutyrms
Bensrun ycranoBmiia, 4TO HacleAHWK H30aBISETCS OT CBOETO IMpaBa Ha TPOH, €CIHM OH >KEHWiIcS 0e3
cornacust Koponsi. Koncturynus Mcnanuu Takxke ycTaHOBIIIA MTPABUIIO: €CJIU JIUIA, KOTOPhIE UMEIOT TIPaBO
Ha HacJeIOoBaHHe TPOHA, BCTYMaroT B Opak, HeB3upas Ha 3amnpeT Kopomst u ['eHepabHBIX KOPTECOB, TO OHU
JMUIIAIOTCA, KaK M WX TIOTOMKH, IpaBa HaciemoBaHust kopoHbl. Konctutymusi KopomesctBa byran
ornpeaenuia TpeOOBaHKE: HACICIHUK JIMIIAJICS TIPaBa Ha MPECTOJI, ECJIM BCTYNAaeT B Opak C JIMIIOM, KOTOPOE
He sBIsETCS TpaxknaHuHoM byrtana ¢ poxnmenusi. CienoBaTenbHO, OpayHO-CEMEHHBIC OTHOIIECHUS MOTYT
OBITH HETIPEOIOIMMON TPErpagoi sl MPHUOOPETEHHS cTaTyca MOHapXa.

Bocemoe TpeGoBaHue, KOTOpOe MpeaolpeneseT MpuoOpeTeHne CIeHUaTbHON MpaBOCyObEKTHOCTH
KaHIUJAATOM Ha TIOCT TJIaBhl TOCYJapCTBa, CBSA3aHO C 0Opa3oBaHHEM, TIPaMOTHOCTBIO, 3HAHHEM
TOCyIapCTBEHHOTO f3bIKa. 1TpeGoBaHME BBICIIETO OO0pa30BaHUS UIA KaHAWIATa Ha ATOT MOCT HE SIBISAETCS
a0COMIOTHBIM. DTO TPEAOINPENEICHO TaHBI0 MOHAPIIUX TPATUINH, KOTIa MyIPOCTh B CIIOCOOHOCTH TJIaBHI
rocyapcTBa He TOJIaBaIUCh HUKAKUM COMHEHHsIM. 1o HaleMy MHEHUIO, HAIWMYKE BBICIIETO 00pa3oBaHUS
MOXET OBITh OJHMM W3 BaXHBIX OaphepoB HaA MYTH MPHOOPETEHHUS JMIOM CHEIHaTbHOU
MpaBoCyOBEKTHOCTH, HEOOXOMUMON I MONYyYEHHs] UM CTaTyca IJIaBbl TOCyJapcTBa. MIMEHHO 3TOT MyTh
n30panu Takue cTpaHbl Mupa, Kak AsepOaitmxan, Bocrouneri Tumop u ap. B VYkpaumne Beiciiee
o0pa3oBaHUE HE SIBIICTCS OOS3aTENBHBIM JUIS KaHJHUIaTa Ha MOCT TJaBbl TOCyaapcTBa. B KOHCTUTYHHSAX
€BPOMNENHCKUX CTpaH HET TAaKOTO KOHCTUTYIIMOHHOTO TPpeOOBaHUS K KaHAWIATY Ha IOCT TJIABBI TOCYIapCTBa,
KaK TpaMOTHOCTbh, IOCKOJIbKY IMPEeIyCMaTPUBAETCA, YTO KaXKIBI, KTO NMPETeHAyeT Ha STOT IOCT, MMEET
takue HaBbIkA. OnHako Koncturyuus bpaswmmu ot 5 okts6ps 1988 . (§4) ycTaHoBHia, 4TO Ha BEIOOpHBIE
JOJDKHOCTH «HE MOTYT U30MPAThCs HETPAMOTHBIE.

eBaroe TpeboBaHHME, KOTOPOE MPEAONPEALIIIeT MPUOOPETeHNE CHEIHAIBHON MPaBOCyOBEKTHOCTH
KaHJIUJATOM Ha IMOCT TJIaBbI TOCY/IapCTBa, CBA3aHO C MMYIIECTBEHHBIM IIeH30M. KOHCTHTYIIMU CTpaH MUpa
HE OIpEeNeisI0T pa3Mepa JACHEKHOrO 3ajora Juis KaHJIuJaTa Ha MOCT TJaBbkl TOCYJApCTBa, MOCKOJIBKY OH
OTIpefieNisieTCs] CHeNHaIbHBIM 3aKOHOM. AHAIM3 KOHCTUTYLIIMOHHOTO 3aKOHONATENbCTBA IIOKAa3ad, dYTO
WHCTHUTYT JICHE)KHOTO 3aJI0Ta UMEET MECTO TOJIBKO B PECITyOJIMKaX, OH HE paCIPOCTPAHEH B MOHAPXHSX.

Jecatoe TtpeOoBaHME MPHOOPETCHHUS CHEIHMATBHONW MPABOCYOBEKTHOCTH CBSI3aHO C BOIPOCOM
CyOIUMOCTH KaHOWAaTa Ha TIOCT TJIaBbl TocyJapcTBa. KOHCTUTYLIMM HEKOTOPBIX CTpaH YCTAaHOBHIIU
TpeOOBaHME OTCYTCTBUS CYyIUMOCTH 3a TsDKEJbIe TpecTyIuieHus (AsepOaiikan), 3a IpecTyIDICHUS B cepe
Hapymenns Mopanu (Mpak), 3ato B MemeHe CymuMOCTh He JOMyCKaeTcsh BOOOIIE. 3aKOH YKPaHHBI
«O BrI0Opax Ilpesumenta Ykpaune» oT 5 Mmapra 1999 1. B mepBod ero pemakiuud coiepkail 9.5 CT. 2:
«He MoryT OBITh BBIABHHYTHI NPETEHACHTAMH B KaHAWAAThl Ha moct IlpesmmeHTta YKpauwHbl rpakaaHe,
KOTOPBIC HAXOATCS B MECTaX JIUIICHUS CBOOOJIBI WIIM UMEIOT CYJAMMOCTh 33 COBEPIIICHUE MTPEeHAMEPEHHOTO
MPECTYIUICHUS, €CIIH Ta CYIUMOCTh HE TIOTallleHa U HE CHATA B YCTAHOBJICHHOM 3aKOHOM Topsiake». OmHako
ator 3akoH (¢ 6 ampems 2004 T.) HE COIEPKHT TaKOro TPeOOBaHMS K KaHIWAaTaM Ha TIOCT TJIABBI
rocyapcTBa.
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CrnenoBaresbHO, KOHCTUTYIIMOHHOE 3aKOHOJATENbCTBO CTPAaH MHpa YCTAHABIMBAeT K KaHIUIATYy Ha
MOCT TJIaBBl TOCYJApPCTBAa CHUCTEMY HMIIEPATUBHBIX TPEeOOBaHWN, HEOOXOAMMBIX ISl MPUOOPETeHHUS UM
CTHECIHALHOW MPaBOCYOBEKTHOCTH. Takue TpeOOBaHUS WrpalOT pOJb OINPEICICHHBIX «(PHIBTPOBY,
Onaromaps yemy o0ecrieunBaeTcss Oojee KayeCTBEHHBIM MOAOOpP KaHAWIATOB Ha JTOT BaXKHBIN
rOCyJ1apCTBEHHBIHN MOCT.

Hanmume y nmma mpaBoCcyOBEKTHOCTH, HEOOXOAWMOW Ui MPHOOpPETeHHS WM CTaryca TJIaBbl
roCyIapcTBa, HICHTUQUIMPYETCS U TOPSAKOM 3aHATUS O3TOro Tmocta. Hayka w©  mOpakTuka
KOHCTUTYLIHOHAJIM3Ma O4YEPUYHBAIOT TPU CIIOCO0A 3aHSATHA MOCTA IIIaBhl FOCYJApCTBa, KOTOPHIMHU SIBISIOTCS
BBIOODEI, HA3HAYCHHE W HAaCJIeTOBaHHE.

Br16ops! kak crmoco® 3aHATHSA MOCTa TIaBhl TOCYNApCTBa SBISAIOTCS HanOojiee TPAJAWLIMOHHBIMH IS
npe3ugeHTa. BpiOOpel MOTYT OBITB: a) MPSIMBIMA — OCYILECTBISIIOTCS IyTEM HEMOCPEACTBEHHOTO
TOJIOCOBAHHS TpaxmaH rocymapctBa (AprenTtwHa, bommBus, Jlutsa, Ilepy, CepOus, bomrapus, [lompimia,
Mowuromus, Memen, Ucnanaus, Upnanmmst, P®, Ykpanna); 6) HEIpsIMBIMA — IIPH y4aCTHH TapiaMeHTa
(ycranoBnensl OcHOBHBIM 3akoHOM Anbanun, Boetnama, I'peunn, ®PI, Typuuu, Jlaoca, JIuana). Muorna
HETIpsIMBbIE BBIOOPHI TJIABBI TOCYAApCTBA OCYILECTBISIOTCA IMYTEM TOJOCOBAHUS CIELHAIbHON KOJJIETUH
(ct. 85 Koncturynmu Utamuu ot 22 mexadps 1947 1.). 3aHaTHE TTOCTA TIABBI TOCYIapCcTBa IyTeM BEIOOPOB
OCYIIECTBIISIETCS. M B HEKOTOPBIX MOHApXMYECKHX TOCYNapCTBaX, OJHAKO CYOBEKTaMH H30MpaTeIbHOrO
npoliecca SBISIOTCS He MOIaHHbIe, a YieHsl MoHapiel ceMbu (Cynranat OMaH).

Hasnauenwne sBnseTcsl cilemylOmMUM CcHnocoOOM 3aHSITHA TOCTa TJaBbl TOCYIapCcTBa, KOTOPOE
OCYIIECTBISIETCSl IyTEM TNPHHATHUS 3aKOHOJATEIBHO OINPENEICHHBIM CyOBhEKTOM MPaBONPHMEHHUTEIBHOTO
akta. Koponp Caynosckoii Apasun cBouMm KoposneBckuM ykazom HasHayaeT «lIpsimoro Hacieanuka» (CT. 5
Ocnoruoro Hm3ama CaymoBckoir Apasum oT 1 Mapra 1992 r.). KoHCTUTYITMOHHAS TIpakTHKa Ha3HAYCHUS
HaCJIeTHUKA TpecTofa cymecTByeT U B KyBeiiTe, oHaKo CyOBEKTOM TaKOTO Ha3HAYEHHUS SIBIAETCS HE DMUp,
a mapnameHT — HaunonansHas AccamOuest.

HacnenoBanue mpencrasiseT TpeTHH IOPUANYESCKUN CIOCO0 3aHATHS IMOCTa TJaBbl rocyaapctsa. Ero
CYUTHOCTh 3aKJIIOYaeTcsi B TOM, YTO MOHApIIas BIACTh HACIEAyeTCs MOTOMKAaMH MOHAapXa KaK TJIaBbI
roCyJapcTBa B COOTBETCTBHM C TE€MH HOPMATHBHO-IIPABOBBIMH TPEOOBAaHHAMH W TPAIULHUSMH, KOTOpBIE
CIIOKMIIMCH Ha HallMOHAJTBHO-TIONUTHYECKOM (oHe. 1o HameMy MHEHHUIO, IOPSIOK HACIEAOBAaHHS MPeCcToa
OUYEPUYMBACTCS TAKUMH CHCTEMaMH TIPECTOJIOHACHEIVs, KaK cajlndeckas, KacTHIbCKas, CKaHIMHAaBCKas
(mBemcKkas), aBCTpUHCKas, KITaHOBas (MyCYIbMAaHCKO-OYIIUCTCKAS).

Canuueckad cucTeMa  NPECTOJOHACHEOUs  YCTAHOBIMBAET, UYTO  HACIENOBaHHE  IPECTONa
OCYIIECTBISIETCS HMCKIIOUMTENIbHO M0 MYXXCKOM JMHHM 1O TpaBy NEepBOPOJACTBAa (KOPOHY HAacleayeT
crapmuid cbriH). Takas cucrema mpuMeHeHa B benmsrum, HopBermnm — Ha OCHOBE IMPaBOBOTO OOBIUAs,
B Anonun, Tammanme — B coorBercTBUM ¢ KoHcTtuTynmed rocymapctBa. Kactuibckass cucrtema
MpecToJOHACTEeAUs] HE MCKIIOYACT JKCHIIWH W3 4YHCIa HAcJIeTHHKOB MPECTONia, OIHAKO OOecTednBaeT
MPENMYIIECTBO MYX4YMH, HampuMep, MIIaAIIuid OpaT HCKIOYaeT CTapuIylo cecTpy. JTa CHCTeMa
npecTojoHacienus npuMeHsuiach B Benukol bpurtanuu, ogHako koposeBa EnuzaBera Il ycranoBuna
NPUHIMIT PABEHCTBA HACJIEJOBaHMs IMpEcToiia MEKAY MYKCKOH M >KeHCKOW nuHusAMH. CKaHIUHABCKas
(mBenckas) cuctemMa «paboTaeT» MO MPUHIUITY TePBOPOACTBA: HACIESIHUKOM MPECTOJIa SIBISETCS CTAPIINI
ITOTOMOK KopoiieBckoi cembu (Benmukas bpuranums, IlIsBemms, Hopeerwms, Hunepnmanasr). ABcTpuiickas
cucTeMa MpecToIoHACIeNs TPAAULIUOHHO JOMyCKalla HAacleA0BaHUE TIPECTONIA KEHIMHOM JIHIIb B Cllydyae
MOJTHOTO OTCYTCTBHSA MY>KYMH BCEX IMOKOJCHWH MOHApLICH NUHACTHH. B COBpEMEHHBIX MOHAPXHYECKHX
rocyapcTBax 3Ta CHUCTeMa HE NPHUMEHSETCS, OJHAKO HCTOPHYECKH €€ HCIIONB30BaHHE HMEIO MEeCTO
B Pycckoii umnepun HaumHas ¢ nmpasieHus uMmneparopa [lasma I u go 1917 1.

[IpuBeneHHble  BBIIE  CHUCTEMBI  NpECTOJIOHACHEAMs  (AKTHUECKH  3arofs  aBTOMAaTHYECKH
OOBEKTUBUPYIOT KaHIWAATYpy Ha TIOCT TJHaBbl TOCYAapCTBAa, B OTIUYHME OT KIAHOBOW CHCTEMBI
MIpEeCTOJIOHACTIEANS, BAXHBIM (PAKTOPOM B KOTOPOM SIBIAETCS HETIOCPEICTBEHHAS «KOJUIEKTHBHASI BOJISDY
MOHApIIETO A0Ma OTHOCUTEIBHO ONpeNeNeHUs KaHAUAATyphl Ha TIOCT TaBbl rocynapctsa. «KoyekTuBHas
BOJISD) XapaKTepHa W Ui TaKUX CTPaH MyCyJlbMaHCKOro Mupa, kak Oman u OAD. IlyTteM KOIIEKTHBHOTO
«BOJICH3BSIBIICHUS» TUIEMEHHOTO coBeTa m3Ompaetcs rimaBa B KoponesctBe Cpasmiienz. CiemoBaTenbHO,
KJIAHOBasi CHUCTEMa IIPECTOJIOHACTENNs MpPEeAyCMaTpUBaeT, YTO HAcleAyeT TPOH HE KOHKPETHOE JIUIIO,
a TpassIIas TUHACTHS.

BaxxHoii cocTaBisomneil mpaBoCyObEKTHOCTH TJIaBbl TOCYAAPCTBA SBISIETCS MOPAIOK MPEKPAIEHHS eTo
MOJTHOMOYHI, KOTOPBI MOKET OBITh CPOUHBIM U TOCPOUYHBIM. CPOYHOE MpEeKpalleHne NOTHOMOYHHN CBSI3aHO
C OKOHYAaHHEM CpPOKa IOJIHOMOYHH TJaBbl TOCYAApCTBa, HA KOTOPBIM OH ObUT M30paH WM Ha3HadeH. YTo
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KacaeTcsi MOHAPXOB, TO HEKOTOPBIC CTPAaHBI MOTYT YCTaHABIMBATh JIMIIh BEPXHUN BEKOBOW MpeAeN it
TJIaBBI rocynapcTBa. JlocpouHoe mpeKpalieHrne ero MoJHOMOYHNNA MOXET OBITh: a) CBSI3aHO C HACTYIICHHEM
KOHCTHUTYITHOHHO-TIPABOBOM ~ OTBETCTBEHHOCTH TJIaBBI TOCyJapcTBa (MMIIMYMEHT); ©O)HE CBS3aHO
C HACTYIUICHUEM TaKOH OTBETCTBEHHOCTH (CMEpPTh, OTCTaBKa, MO COCTOSHHIO 370pOBbsi). ClenoBaTenbHO,
MpeKpalieHne TMOTHOMOYWI TJIaBbl TOCYJapCTBa MOXET COCTOSIThCS Kak IO €ro BWHE, TaK W TIpU ee
OTCYTCTBUH.

[TomprTOXMBas CKa3aHHOE, JIEIACM TaAKUE BHIBOJIBL:

a) IPaBOCYOBEKTHOCTH TJIaBBI TOCYIaPCTBA — 3TO 3aKPEIUICHHAs B 3aKOHO/IATENBCTBE U 00CCIICUCHHAS
TOCYJapCTBOM €ro IOpHUAMYecKas BO3MOXHOCTh M JIMYHAs CHOCOOHOCTh, OIPEJelICHHbIE Ha OCHOBE
YCTaHOBJICHHSA COOTBETCTBHSA KOHCTUTYLIHOHHO-TIPABOBBIM TPEOOBAaHUSAM OCYIIECTBISTH TOCYAAPCTBEHHO-
BIIACTHBIC TIOJIHOMOYHSI B COOTBETCTBUU CO CBOUM (DYHKIIMOHATHHBIM Ha3HAUYCHHUEM B MEXaHU3ME
rocyJ1apCTBEHHOM BIIACTH;

0) mpaBOCYOBEKTHOCTP TIJIaBBl TOCYNApPCTBA SIBISIETCS KOMIUIEKCHBIM MOHSITHEM, KOTOPOE OXBAaTHIBACT
PSAA COCTABJIAIOIINX: TIOPSIIOK 3aHATHS MOCTa, TPEOOBAaHUS K KaHIUAATY Ha 3TOT IOCT, CPOKOBOCTH WU
0eccpoYHOCTh MpeObIBaHUs (PU3UYECKOTO JIMIA HA MOCTY TJIABBI TOCYJApCTBa, MOPSAOK MPEKPAIECHUS ero
TOJTHOMOYHH H T. II.;

B) 3aKOHOJIATENILCTBO CTPaH MHpa MPUMEHWIO TMPAKTUYCCKH OIMHAKOBBIM MOAXOJ K YCTaHOBJICHUIO
KpUTEPUEB, HEOOXOAMMBIX JUIsl WACHTHU(PUKAIMN HAIUYUS Y JIHMIA CICHUANBHON NpPaBOCYOBEKTHOCTH,
HY>KHOH JUTA IPHOOpETeHHs MM CTaTyca TJaBhl TOCyIapcTBa (BO3pPacT, MPa)XAaHCTBO, HAIIMOHAIBbHAS WIIN
ceMeiHas PUHAUICKHOCTh, AEECITIOCOOHOCTh U IIeH3 MPOKUBAHUS, CPOKOBOCTD M MEPHOANIHOCTD 3aHATH
mocra, o0pa3oBaHUE, TPaMOTHOCTh, OOJNaJaHUE HEABMXKUMOCTBIO, COOJFOJICHUE TMPOUEAYPHl 3aKITIOUYCHUS
Opaka u Jip.), KOTOpbIE UCTIOJHSIOT POJIb OTPEICICHHBIX «IOPUIUIECCKUX QUILTPOBY;

T) TIepeYeHb IOPUIANIECKUX (PUIBTPOB» IS KaHAMIATa Ha TIOCT TJIaBbI TOCYJapCTBa, ONPENEICHHBIX B
HAI[MOHAJIBHOM 3aKOHOJIATEILCTBE, HEOOXOIMMO JOMONHUTH TakuM: «He MOryT OBITh BBIABUHYTHI
KaHJIUJaTaMU B TMPE3UACHTHI TpaXkJaHe, KOTOPhIC HAXOMATCS B MECTaxX JIMIIEHHUS CBOOOIBI WIIM HMEIOT
CYIUMOCTH 3a COBEpIIICHHE MTPeTHAMEPEHHOTO MPECTYIUICHHS, €CITH 3Ta CyTMMOCTh HE TIoralieHa U He CHATA
B YCTAHOBJICHHOM 3aKOHOM TIOPSIITKE».
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I'.B. 3agopoxHsst

KyYKBIKTBIK CyObEKTUIIKTI HeMIeHY Typajbl MIceJiere:
TeopHus KIHe TIKipude Maceiesiepi

Makamaga MeMJeKeT OacIIBICHI AeH aTalaThlH KOHCTHTYIHMSIIBIK-KYKBIKTBIK MOpTEOCHI HEMJIeHy YIIiH
KaXKeTTI JKeKe TYJIFaJap/IbIH apHaibl KYKBIKTHIK CYOBEKTUIITHIH O0JIyBIH (HeMece 00JIMaybIH) COUKECTCHIIPY
TYPFBICBIHAA TEOPETHKAIBIK JKOHE Taxipubemik cypakrap 3eprrenreH. «KYKBIKTBIK CyOBEKTLTIK»
neUHUIMACH YFBIMBIH OIPTEKTI eMec TYCiHyIi jKOHe OHBIH Kypampiac OeiKTepiH, COHAai-aK OcChI
JNeUHUIMAHBIH 3aHHAMAIIBIK aiKbIHCBI3BIFBIH €CKEPE OTBIPHIIN, MaKaja aBTOPbI «KYKBIKTHIK CYOBEKTLTIK»
YFBIMBIH aHBIKTai[bl, OHBIH Kypamuac OGesikrepiHe Tanjay xypriseni. Memiieker 0acIibIChIHBIH KYKBIKTBIK
CyOBeKTiNiri — Oyl 3aHHaMajga OEKITUITeH ’XKOHE MEMJICKCTHEH KaMTaMaMachl3 eTUINeH KOHCTUTYIMSUIBIK-
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KYKBIKTBIK TajanTapFa COWKECTIriH OpHATy HEri3iHjae, OHBIH MEMJICKETTIK OWIIKTI TeTiriHAe KbhI3METTiK
MakKcaThl OOMBIHIIA MEMJICKETTIK OMIIIK €Ty OKIIETTIriH jKy3ere acelpy OOMBIHINA 3aHABIK MYMKIHIIT YKoHE
JKeKe KaOUIeTTiTiri Aen TYKbIppIMOanaasl. OJieM eNepiHiH KOHCTHTYLMSUIAPBIHIA MEMJICKET OacIIbIChl
Jaya3bIMblHAa YMITKEp TYJIFara KOMBUIATBIH apHailbl TaJanTapblHBIH OapiibiFbl Jepiik Oipaeil nerex
KOPBITBIHIBI JKacalibl. MyHzaii Oesriepre sxatapl: )kachl, CasCH-a3aMaTThIK KOHE YITTHIK KaThICHI TypaIbl,
TYPFBUIBIKTBI IEH31 KeWme iHII yCTaHybl, MeMJIEKeT OacIIbICHl Jaya3bIMBbIHA aTKapyblHAa KipiCyiHIH
CaJITaHATTHI PaciMi (MHAYTypanus, TOXK KUTi3y), OKUICTTIKTIH TOKTAThULY HETi3Aepi MeH TopTidi, KY3bIPEeTTUIK
Mep3iMi, MeMJIeKeT OaCUIBICBIHBIH OPHBIH YaKbITIIA ayBICTBIPY, MYJIKTIK IeH3 (aKmagaid KemiImy)
Kenecizzep. MyHzait tanantap Genirimi Oip «3aHIBIK Cy3Ti» peiH aTKapajbl, COHBIH apKachlHIA OCBHIHAAil
MaHBI3bl MEMJICKETTIK Jiaya3bIMFa YMITKepJepi camajbl TaHaay MYMKIHIITIH KaMTaMachl3 eTeji.
KoHCTHTYLHSNBIK 3aHHAMAaHbl CaJbICTBIPMAJbl TANAAy HETi3iHIe MOHapXMsulapla JKoHe pecryOiMKanapia
MeMJIeKeT OacIIBICHI MopTeOeciH HMeMIeHy VINIH KaXeTTi TajanTtap OenriteHmi. MemiekeT OacIIbICHI
Jaya3bIMbIHA YMITKEpJIep YIIIH «3aHABIK CY3riiep[i» KyLIeiiTy MaKcaThlHIa YJITTHIK 3aHHaMara e3repicrep
CHIi3y YCHIHBICTAPBI JKacabl.

Kinm coe30ep: apHalibl KYKBIKTBIK CYOBEKTi, MEMJICKET OAacCIUBICHI JIaya3bIMbIHA TaFaWbIHIAYy TOpTiOi,
TYPFBUIBIKTHI LIEH31, MEMJIEKeT OACIIBICEIHBIH OPHBIH YaKbITIIA ayBICTHIPY.

G.V. Zadorozhnia

On the issue of acquiring legal personality: the problems of theory and practice

The article investigates theoretical and practical issues in the aspect of identification of the presence
(or absence) in individuals special legal personality needed to acquire such a constitutional-legal status as
head of state. In view of the doctrinal ambiguity of understanding of the definition of «legal personality» and
its components, as well as legal uncertainty of this definition, the author of this article formulated the concept
of «legal personality», analyzed its components. It is established that the legal personality of the head of state
is enshrined in legislation and is provided by the state with its legal capacity and personal ability determined
on the basis of establishing compliance with constitutional and legal requirements and exercising state power
in accordance with its functional purpose in the mechanism of state power. It was concluded that the
constitutions of the countries of the world consolidated almost the same approach to the establishment of
special requirements for the candidate for the post of head of state. Such criteria are: age, political-civil and
national affiliation, residence qualification, often religious certainty, the procedure for holding the post of
head of state (inauguration, coronation), grounds and procedure for termination of powers, term of
competence, procedure for temporary replacement of the head of state, property qualification pledge). It is
established that such requirements play the role of certain «legal filters», which ensures a better selection of
candidates for this important state post. Based on comparative analysis of constitutional legislation
established criteria required for acquisition of the status of the head of state in the monarchies and in the
republics. Proposed to amend into the national legislation in order to strengthen «legal filters» for a
candidates for head of state.

Keywords: the special legal personality, constitutional and legal status, the procedure for the taking of the
post of the head of state, the qualification of residence, the order of temporary replacement of the post of head
of state.
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Ka3akTbIH OMi1ep coTbl — Ka3ipri cot xkylieciHiH 6acTaybl

Makanama Oyrinri OonalarbIMBI3IBIH JKapKbIH JKoHE KeMmenni OosybiHa ara-6abanapbIMbI3IBIH CiHIpreH
eHOeriHIH KepiHiciMeH Kartap, Ka3aK KOFaMbIHbIH KaJbINTACKII, JaMBIIT KOHE OPKEeHACYiHE afiTapiibIKTall yiiec
KOCKaH aTakThl Oelenai TYJIFalapbIMbI3AbIH 3epAeieyiH capajay XoHE 63 OarbIThIH JaMBITY OOJIbII
tabbutazael. Kazak MemiekeTiHiH TapHxbIHIa e Gackapy iciHmeri Ouiep jkyieci, OHBIH MOJCHHETI, dfIel-
TopTibi, eHereci epekire KyObUTBIC OoJNFaHBI aHBIK. EpTeneH KamsmrackaH Oyl kyie ¥ibl pamana Ouik
mbIHFa KeTepinai. bimiMaep cuHTesiHzeri KyOBUIBIC peTiHae Omiep jKyHeci XanbIKTHIH KaJBIITACybIHA, O
caHachIHa, TIpIIUIriHe, aIeyMeTiHe )KoHe MOICHHETiHIH ocyiHe 30p bIKmai erTi. ConbiMeH KaTtap «Typa Gune
TyFaH XOK, TyFaH/bI OWjie UMaH OK», «XaHaa KBIPBIK KiCiHIH aKbUIbI 0oJica, Ou/ie KBIPBIK KiCiHIH apbl 0apy»
nereH OabamapbIMbI3iaH KanFaH yibl ce3 Oap. Kasak koramblHmarbl Oenridmi Oip TEKTUTIK KacueTTepui
YCTaHFaH Typaubul OH-IICHICHIePIMI3aiH «Kapa KbULABI KK jKapFaH» ol MICUIMACPIHIH e, py apacklHaa
OpBIHJayFa MIHAETTI WAPT OOJBIN TaObUIFaH. ¥JITHIMBI3IBIH OU-IICHICHIIK OHEPIHACTI — YITTHIK MYIUIE, OJ
MoHrinik En 60161 AaMyBIMBI3IBIH KOJIBIHIA TOOE OHIePiMI3IiH 9/ TOPENiriH oM 6ackll aiiTy MaHbI3/bL

Kinm ceszoep: 6u, Tebe Ou, mienieH, anTelH Facelp, «Keti xapre», «/lama 3aHbl», OWIEp COTHI, epexke,
MIEITiM.

Enbacer H.O.Hazap0aeB e3iHiH pecMH OastHIaMallapbIHBIH OIpiHIE €XKelri Ka3aK OMIIEPiH — COTTap.Ibl
«MYATIKCI3 9, OT aybI3Nbl, OpaK TUIAl IICMICHICP», Maja OJIKECIHIAE OMUT COTTHIH «AJTHIH FacBIPBD»
JKaHFBIPBIFBIHA KOJ alllKaH YJIbl TYJIFanapsl ger, Tene, KazpiOek xoHe OiTeke OunepiMi3 >Kallsibl alTKaH
OonaterH. CoHBIMEH KaTap «Oaplna Ka3ak Oayachl aTTapblH apJakTar, eCiMAepiH yjIaraTTaraH OChlI YIII
0a0aMbI3/IbIH €11 aJIbIHIAFbl €HOCTIHE, XaJbIK KAMBIH YKET'eH KaCHETTI iCiHEe Co3 XKETKi3im, O0ara Oepy KUbIH-
aK... YII JaHareiiH eHerelli eMipi, e KaMbIH JKETeH ajai eHOeri, Tom OacTaraH KeCEeMJIiri, OT aybI3[Ibl,
OpakK TULII HMICHICH/IT, MYJTIKCI3 QI )KeHIHAET] aliTap oHTiMe a3 eMec» JETeH TYKbIphIMIaphl 1a oap [1].

CoT OMJIIriH Ka3aK JajachlHa OMIepIiH JKy3ere achlpraHabirbl Oeariii. EHIIr ke3ekTe «Ou» yrbIMbIHA
TYCiHIK Oepeiiik: «bu caliaHaTRIH KBI3MET TYpi FaHa eMec. Bl akcakanmapeIHBIH ©3apa KeTiciMi MEH IIenTiMi
OolibIHIIA YHFAPBIMBI, €JIIH CaNT-IoCTYpiH OineTiH, mexipeaeH xabapsl 6ap, ays3sl Ayajbl, Mapyacsl TY3Y,
aTta-teri OemNTiTi J)KoHe enre OeleN i, ChIIbl agaM 0 0onaapl. bu skac epekmenirine 0arbIHOANTHIH KbI3MET.
Jon Taysin aTKaHBIH €11 KaObuIaaca, skac 0aja m1a enre OWJTiK alThIT, JayAbIH MISIIIMIiH IIBIFapajIbl. ATaKThI
Kasnaysictel Ka3pibek OuaiH TarmbsIMbl OyFaH qomnen 6ojiansl. bu atanan Ganara KanaTelH Mypa eMec, 9pKiM
03 KirepiMeH, OUTiMIMEH, 3epAECIMEH JKETETiH aOBIPOMIIBI aTak. Op PyAbIH-TalNaHBIH TEKTI aTajapsl e3apa
KbI3 aly, KbI3 Oepy apKbUIBI arajmaH Oajara >KakChl KAaCHETTEPHAl KUHAKTAIbl KoHE O, SIFHH, KOCEMIIIK
KBI3METIH JKYPTi3yre JalbHIbIKTaH oTeni. COHBIMEH KaTap OW-IIeIIeH, TUII, TOKCaH aybI3 CO3/iH TOOBIKTal
MOHIH Ta0aThIH, alTKaH CO31HIH CaMaFbl KOpFachiHAal OOMyhl mapT. BachIMINBUTBIK KBI3METKE YMTHUIFAH
asaMmarTap MIiHACTTI TYpA€ >Kachl KEITeH Owmiiepre aTrKOCHIBI OOJNBIN ToKIpHOEHeH oTedi, MIeKIPEHIH
OumripnepineH cabak amanmbl. Kazak 1mIexipeciH, py KYpJIBIMBIH, OJIAPABIH apachIHAAFbl  >KOJIIHI,
TYBICKAHBIKTHI TEPEH aWbIpaThIH JKaH. BUiiepiiH mayael ey Tociaaepi e, eH aljbIMEH, €Ki apaaarsl
TYBICTBIK KApBIM-KATHIHACTHI aHBIKTayAaH Oactamanmbl, cebeOi OWiH Herisri MiHIeTI — €Ki JKaKTh
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TaTYJIACTBIPBIIN Xi0epy. OpOip Ou ofin menrimMaepiHiy 3 opTackiHa FaHa eMec, TYHIM KYPTKa KalbUIFaHbIH
KaaraH. OceiHIai MopTeOe apKbUIBI €71 CeHIMIHE We OOJIBIT, YMITIH aKTay YIIiH asHOal KeI3MET €Ty», —
JIeTI JKa3abl OTAHIBIK KYKBIKTaHy Fysiamace! C.3.3umanoB [2; 2].

bu — ka3zak KoFambIH/a €pJIiH KYHBI, HapbIH IIYJIBI O0Jica J1a, €Ki aybl3 CO30CH MISHIeTiH afaM. bu —
03 eMipiHe 63 0acklHa Ay KEATIpMEYl ImapT, elare KYMoH, KYMOH/II ce3re ceber Oepmeyi mapt: «bu OackHa
nay Keyce, OWiri kerep 0acelHam» JETeH YIIbI co3 jae KairaH [3; 90].

bu, en anmeiMen, — cot (Tepenik erymri). buain e3i ae, Ouiiri Ae TYNTaMbIpbl XaJdbIKTBIH TapUXbIHA
OaitnanpicThl. Con cebenTi OM XanbIK aNIbIHAA OSAeI i, YT ajAbIHAa TYFBIPJIBI KAIbIHAA 00Nl AJl XaH
OWIITiH KOIMIiIiK OyKapa okiM OWJIiTi Jen TaHbIabl. Ka3akTeIiH Mo/IeHHET KalpaTKepIepiHiH Oipi Ka3raHai:
«MBIKTHI OWITep TUTIH ajMaFaH XaHIap sl Oip Ke3/ie TaKTapbhIHAH aJbITl TacTam OTeIprany [4; 265].

Kazak nanaceiaga 6u 6osy oHaiibikka TycnereH. Oran KypAeni Tanantap Koubuiabl. Tek «Kynaiiabig
CYWTeH KyJaphl FaHa» Ou 0oia amansl. bu GomaMbIH IereH ajaM TeK JKeKe KaCHEeTTEPIMEH TaHBUIBII KaHa
KOWMaii, OipKaTap caTelIap[iaH TYPaThIH CHIHHAH CYpiHOeH oTyi Kepek OoinraH. [lanmama omijneTTiH aK TyBIH
xKendiperep Owre TaOuraT OepreH KacHUETTEpACH Oacka INEIICHIK, CO3yapiblK, akKbLI-Iapacar, KbI3bLI
TiAE emkimre aec O6epmey xoHe ne «KachiM XaHHBIH KacKa XKOJbIHAa», «ECiM XaHHBIH €CKi YKOJIBIHIaY,
«93 Toykenin «Keri >kapreICHIHAA» KOpIHIC TamkaH «Jlama 3aHBIHBIH» HETI3T Karumajapsl MEH
HOpMaJapblH XaTKa Oinyl, ©3iHe JeHiHT1 aTaKThl OMIIEpIiH YATiIl CO31HEH HOp ally CEeKIAl Heri3ri TajamnTtap
KOWBLIATHIH. OpHHE, OWIIK mMeHOepi aFblHaH OWIepAiH ejeri Oemeni MeH bIKHalbl Oipei OOJFaH JKOK:
IIaFBIH aybll, IMAFBIH Py OlpiiecTirineH OacTam >Ky3re, YIBICKA, TIMTI OYKIT Ka3ak ejliHe TOpeNliK alTKaH
Owmtep OoJFaH.

BanacweiHBIH TaOWFU TapbIHBIH OalikaraH aTa-aHachl OFaH OM OO0JIy JKOJIBIHIA AYPHIC OarbIT-Oarmap na,
TopOme Oepyre ThIpBICKaH. EH amapiMeH, oTOachlHIa OFaH Ka3aKThIH AWIIBIKTBI CO3 ©OHEPiH, ONETTIiK-
KYKBIKTBIK JTOCTYPJIEpl MEH epekeNiepiH YHPETKEH, JJOTHKAIIBIK MAceeNep/Ii MEeNIyAi, SFHH COTTHIK KbI3MET
OaphICBIH/IA KE3/IECETiH CaH KWIBl OMIpPIIK MOCENICHIH TYIKI HETi3iH Tal0yasl YHpEeHYiHE KOMEKTECKCH,
KHUCHIHIBI Co30eH OaiinaHbIcKaH XyYMOaK ce3[iH acTapblH TaOyra OayibiFaH. Byn KeI3MeTTi ara-aHachl
YHpETKEH, ayblIbIHA OENTiji, TaHBIMAJ, KOITI KOPIeH, 031HiH OUITeH-TYHTeHI MEH OMIpIIiK ToXipuOeci 6ap
aybUT aKcaKaJJapblHAH TANIM aiFaH. MyHJall jkac XKETKIHIICKTiH epTe OacTaH Oenrinmi OwWiepiH ayabiH
KOpill, oJlapFa aTKOCIIBUIBIKKA XKYPII, «JalanbIK» COT iCiH JKYpri3yIiH KbIp-CHIPBIH Xac KYHIHEH Oactam
Wrepyl ©Te MaHBI3IBI IIAPT OOJBIN eCenTeNreH. ¥cTa3 peniHmeri Oy Owiep MIOKIpTiHE Kelme Owmiep
COTHIHIA KapaJlaThIH icTep OOWBIHINA MIBIFApyFa KATHICTHI MICHIIMIE ©3iHIH KO3KapachlH HAKTHI OLIAipy
MYMKIHIIITiH Oepin, OHBIH KaOieTiH chiHam OThIpraH. KeliHipeKkTe Ka3ak XaJKbIHBIH YJIbI aKbIHBI opi OpTa
JKY3IiH FaHa emec, OYKiT Ka3akTelH «Tebe Oumi» aranran AOaiasiH okeci KyHanOait ma ochl ecKi JKOJIIaH
taiimaraH. KynanOaii Ganacein 6 »xaceiHaH Oactam Kaszak manmackIHIArbl aTakThl KOSIHIBI JKOpMEHKECiHE
anpin OapatbiH. OHBIH OKIMIIUTIK OpTanbiFel — Kapkapanbina Owiep/iH, akcakaiIap/blH, MICHICHISPIIH
KAaTBICYbIMEH COTTap, >KMHAIBICTAp OOJBIN TYpaThiH. TOOBIKTHI PYBIHBIH ©3iHAE Oe¢ ToXipudeci Mom
akcakanmap kem OonraH. Abail comapiaplH MEKTEOIHEH TONIM aifaH. 3epTTeyIIUIepAiH aWTysiHma, 13
KaceiHma AOail ©3iHIH COTTBHIK IMIENIMACPIH MmbIFapa OactaraH. Abail emipiH 3epTreymni M.Oye30B Oy
TypaJiel OblIail aen ka3raH eni: «PyapanbIKk KypecTiH AeM OepylIifiepiHiH apacblHAa XKYpil TaOUFaTbIHAaH
TapeIHIBI AGail Kapybl — IISMICHIIK, aKplI-TapacaT OOJIFaH Co3 CAaHbICHIH KYPTi3yAiH CaH KWIBI TOCIIAEpIH
XKiTi MeHrepeni. Jlaynmap maTma COTBIHIA €Mec, FachIpiiap OOMBl KaJBINITACKAH Ka3aK oJCT-FYPBIT KYKBIFBI
HETi3iH/Ie MeNireHaiKTeH, AOali Ka3aKThIH XaIbIKTHIK CO3 OHEPIHIH 1HKY-Map:KaHAAPBIH XKETIK OLTyi KaxeT
eni» [5]. 3eprreywinepain ManimMerTepi OolibiHIIa, OiTeke 01 ae (1681—-1766) non ocklHAal )KOJIJaH OTKEH.
OraH «OHBIH EPEKIIe TaJlaHThIHA KaybIM MEH ayblUI aKcakaimaphl 5-6 skachklHIa KeHUT OenreH» [6]. «bomap
Oana >xacelHaH» aereHaei, Opra xy3aeH mblkkaH atakTel Llopman 13 xaceiHga, keifinipekre Colpaapust
(Kimmi »xy3) ankaObIHAaFbl a3aTTHIK KO3FabICTEI OacTaraH Ecet (KeTiOapapry Oamackr) 20 jxachIiHIa aTaKThl
6u 6omanpl. TonpIKKaHIARI OM aTaHy YIIiH JKeKe KacueTTepi MeH «Jlayia 3aHBIHBIHY epekeliepin OlUIreHHEH
0eJieK, «OKeTUITEHIIK» Oenrici Iem aTajaThH €Ki JKOFapFbl CHIHHAH OTYy KakeT Ooinabl. BipiHmmizeH, o
aTakTbl Ouiep MEH OWIIBUIAAPABIH «(PHUIOCOPUAIBIK» CypaKTapblHA Xayar Oepil, ©3iHiH aKplI-Mapacarhl
MEH TaHBIM JIOTHKACHIHBIH JKETKUTIKTI JopeKe e JaMBIFAaHIBIFBIH JONENeyi KakeT 0omabl. ExinmtiaeH, a0b13
aKcakanmapablH 6atacklH anysl kepek. COHIOBIKTaH XalblK: «baTamen ep kerepep, jKaybIHMEH XKep Kerepep»
nereH. HerypiibiM MBIKTBI Ou OOJIaMBIH JIETEH aJaM, COFYPJIBIM aTaKThl J1a IICIICH OWiH 0aTachlH anyra
THIPBICKAH.

Kazak kykwirer 03 Oactaybrn XIII Faceipma eMip CYpreH, Ka3akThIH KOHE «YHUCIH» pYybIHAH IIBIKKAH,
[eFeicxannbiy (1155-1227) «Opaa Oui» atanFaH MaiKel OMICH alaTBIHIBIFBI MIBIHABIK. COHIBIKTaH
«Tyren cesniy Ty0i — Oip, Tym aracel — Maiikel Ou» JereH JaHalbIK Cco3 KanraH. Ka3zak KYKBIFBIHBIH
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XKyHeneHreH KaiiHap ke3i 6ousbin «KackiM xaHHBIH Kacka >xoibby (Kacemm xan ommiri (1511-1523)), «Ecim
xaHHBIH ecki xxoipDy (EciM xam oummiri (1598-1628)) sxone Toyke xaHHBIH «JKeTi )KapFbD» aTTHl epekernep
JKWHAFBI ecenTeneni. bumepmiy xoHe OnIep COTHIHBIH KYKBIK OAMIBIFRIHA TEK AOCTYPIII «XaH JKapJIBIKTaphD)
raHa jxaTmaiapl. COHBIMEH KaTap aTakTbl OWJIEpIiH KalIbl KYPTKa KeH TaparaH OiTiM, MIemiM, XYTiHiC
yaritepi e xatanpl. MyHmai skongaH «Ouiep aTackl» araHraH atakTel Tese 0m me (1663—1756) eTkeH.
Tenenin okeci OnibEK cON pydarskl eH aTakThl OM OoiFaH. OKeci OHBI «Jlanma 3aHIapBIHBIH» KBIP-CHIPBIH
MEHrepCiH Jen Iayibl ictepai memyre Oipre ajbll KypeTiH. Tene 9 jkachlHaH COTTHIK icTepre apanaca
Oactanel. An 15 xaceiHma ataktel Oum Oommel. On kesinge 90 xactarbl naHa Kapus JKerec OwmiH, XKy3
JKacTarbl aTaKThl OHET 0a0aHBIH OaTachIH aabl. XalbIK KaablHaa OVIT KaFmai OblIail cumaTTaiaipl.

«OHeT 6aba 6ip Oyma CONKBIIAAK MIBIOBIK aabIpaabl: «bamaM, MBIHAHBI CHIHIBIPBINT KOPII», — MEHI.
Tene OybutFaH IIBIOBIKTHI OJaif-Oynail win, celHABIpa anMaiabl. «EHAI com Oyma MIBIOBIKTHI OipTiHAEN
CBIHIBIPIIEIY, — Aeiai OHeT 6aba. Tene om-oHal CHIHABIPAIbl. OHET 0aba: «byman He TyciHIiH, 6amaM?»
— nen cypaiinel. Tene: «TycinmimM, 6ab6a. bIHTEIMaKTBI, Oipiiri MBIKTBI €Il JkKay ma ana anMaimbl. Cask
XKYpreH, Task keini» aereHni Oinpipeni», — aen xayan OepinTi. Conna Onet 0aba: «bapekenai, 6anam,
nypeic TanThiH. En Ouney ymnin enni aybi3 Oipiikke, bBIHTBIMAKKa miakbipa Oin. «bak, kaiima OapaceiH? —
«blaThIMaKkKa OapaMbIH» JETCHHIH MOHICI OCB», — el OH OaTachiH OepinTti»y. Tesne Ou 6adaMbI3AbIH Py
aKcaKaJbIHAH aJIFaH Tarbl Oip OaTackiHma: « YU Oanackl Ma Jien e/1iM, e 0anachl eKeHCIH. AYBUIBIHHBIH TaHbBI
0011, MaHaMaare! Oarsl 00N, — JEreH ei.

Kazak manmacheIHBIH aTaKThl OuWiHe aifHanFaH OnTekeHiy ne Kimri sxy3min atakTel qaHareiii Kocyak Oumig
©31HEeH 0aTa ayFaHIBIFRI Typastbl aHbI3 O6ap. Om: «Kopi To3anbl, xac o3anael. EHIT kepae yime ne, Ty3me e
OWJIiK Ti3riHiH e3iH ycTal» — nen 6ata OepreH eKeH.

OJli KOFaMHBIH MOUBIHIAYbIHA Wie OonMaraH, Ou OoilaM JeyIn agaMIsl J1a ChIHAY opTYpII cedenTepre
cail KYpri3iuireH: jkac KYHIHJE OHBIH KaOUIeTiHIH Oap-KOFbIH TEKCEPy VIIIH, €CeHreH MIarblHIa OMIIH
JapbIHABUIBIFBIHBIH JCHICHIH TEKCepy YLIIH, e ay3blHa UIiHIN )KypreH Ounep ae Oacka py-Taiima apacbiHIa
«CEHIMIUTIK» ChIHAFbIHAH OTKeH. TOm anibiHa, OUiiep alTHICHIH/IA HE €1 Tepe-oKiMi alJIbIH/Ia ©3i1H KepceTe
Olmy ometi KonmaHeuFaH. MoceneH, YpreuimTiH (ILsreic TypkicTan) XaHbl aTarsl MIBIKKAH CHIPEIM OMMEH
KE3/IECKEHIE OFaH TOpT cypak Kosabl: «/lay mypatel He? Cayzna mypatsl He? Kpi3 mypaTs! He? XKom MypaTsl
He?» CripbiM OuaiH xayaObl: «Jlay mypatel — 0iTy, cayna MypaTbl — YTy, KbI3 MypaThl — KETY, JKOI
MypaTbl — KETy» JETeH/IE, XaH VIIBIT TYPHIN, KYITaKTall, KOHAFBIH KYTil, KOHAKACKIH OEpill, aT MiHTi3iI
IIBIFAPBITT CANBINTHI IETIHTeH TapuX jka30amapeIH/a.

Byriari Kaszakcranma «Owiep coTbI», «COT OWIIIr» JereH arayiap MeH YFBIMIAp COT XyHeciHae
OMIIIIK, KOCIOMIIK YITICIHE JaMbIKTBI CIIKTEY PETIHIE pecMHU TypAe KolmaHbLianbl. PecmyOnnkama aca
KYpAel KBUIMBICTBIK ICTepAl Kapayma OMUIMIKTI €H KOFaphl JCHreiae KaMTaMachl3 €Ty HICSIChIMEH
SHTI3UITeH cOT ankachl «buiep ankaceny jer atana 6acTaibl.

Con Ounep ofinm coTel ycTeM OonFaH apaja Tajail Fachlpiap ©TKEHIHe, KOFaMJBIK-CasiCH eMipje
TyOereiyii  e3repicTepaiH OONFaHIBIFBIHA Kapamaii, Oyrinri Toyencis Kazakcran PecryOmukanslH coT
JKy#enepine OmiIep 9T COT YATIIEPiH, HOMHHAMSCHH KeH TYPAC CHT13y JKOHE COT MISITIMACPIHIH XaIbIKKa
TYCIHIKTI Tie KETKi311yl TOHIperinae coT *KYHECiHiH JaMybIHA BIKIAJ eTYIi JIaya3bIMIbl TYJIFajgap Kasipri
KOFaMHBIH CyAbsUTaphIHAH Tayam eTyae. Kazak KoraMBIHBIH OYKiJT KYKBIKTBIK OJIEMIHIIE HETi3Ti Omimik «/lama
3aHBIHBIHY 00JIbIN TaObLIFaH. OChl aTaFraH OMIIKTI KOJIZAYIIbl pe)opMaTOpPhI KOHE JaMBITYIIBI KYIII Owjiep
eni. EH MaHBI3IBICE, Omilep e eMipiHAeri TapuxTa ajaThlH OPHBIHBIH KYHIBUIBIFbIHA calf, OHBIH OYTiHT1
Ka3aK MEMJICKETIH KYKBIKTBIK-ICMOKPATHUIAHABIPY CasiCaThIHIAa MAaHBI3bI, MEMIICKETKE KaKETTI KYHIIBI
OMIIapABIH JaMybl KOFaM Tanadbl O0JIBIIT OTHIP.

buniH HOpMaTHUBTIK-KYKBIKTHIK Oi1iMi MEH OHBIH Oijlay YpHICIHIH epeKueniri Kamad ga Oipinmmi
canTarbl enieMi 0osiFaH. Erep COTTHIK *oHE COTKa JIEHIHTI MPOLECTePiH CalbICYIIBUIBIFEI, aIlbIK, YKapusl
CUTIATBIH €CKEePCEK, OHA ONApbIH 30p MOHIHIH OOJFaHBIH €CKEe TYycipedi. OpuHE, TaHBIM OIpTIHIEI KeJedi
JKOHE OeMIpIK Taxipube OaphICHIHAA >KbUIAAap OOWBl KMHanmaapl. bipak Om 0ojam JereH agamaa e3iHIK
OHEPIiHiH Xac Ke3iHeH Oacram-ak OaiKamysl KakeT. KoraMHBIH Ka3ipri xoHe OoJamiakTarsl Ouiepre KosThIH
Tanmadbl OCBIHIAN OONABI. bunepiH enmKalChICHI, TINTI eCeHTeH MaFklHaa Ja MYHIal Ke3IeWCOK ChIHAKTaH
TBHIC KaJIAMBIH JIETI OfJlaMaraH.

KazakThIH oeTTIK-KYKBIKTHIK JKY#eci Tapux OOHBI KAIBINITACKAHBIH, OHBIH 9p TYPJIi FaceIpiiap YHI MCH
yHzaecTirin Oaca aifrmaca Oonmaiinwl. Bip jkarblHAH aiFaH[a, OHBIH KOHCEPBATHUBTIK CHIATHI, CKiHIII
JKarplHaH, KOINeNl OpPKeHHeT ISHTEHiHme opKe3 KO3FalbICTa, JdaMyla OOybl KaKeT EKCHJIrl ce3lIel.
OchIHal 63repicTi KO3FaIbIC 0APBICHIHA OM Ka3aKThIH KYKBIKTHIK JOCTYPIEPiHiH 0acThl Ka3bIHACH PETiHIIE
KepiHiC TanmkaH. byj OHBIH KOCINTIK KBI3METIHIH MiHJCTTI KbIpbI 0ok TaObuianpl. COHBIMEH KaTtap Ou —
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Y161 gana KYKBIFBIH €pKiH TAIKBUIAYIIBI, 9pi OHBIH HOpMaJapblH KOFaM 03repyiHe cail KOJJaHyIIbl, — eI
KOPCETKEH 63 3epTTeyine 3anrap Tyira CalblK 3UMaHYJIbI.

KazakTelH mocTypili KYKBIFBIHAAFE OMJIEp COTHIHBIH JKOHE €)1 TYTACTHIFBI VINIH OWIEpIiH aTKapraH
KbI3MeTi opacaH 30p. bip ce30eH aiiTkanna, OypbeIHFBI OMIIep OYTiHTT MEMIIEKETTIK OMITIKTIH (PyHKIHOHATIBIK
KBI3METTEPIH TOJBIKTal aTKapbIl Kenil [eceK, KaTe aWTKaHAblK emec. Omap aTKapymbUIBIK, 3aH
MIBIFAPYIIBUTBIK, OWJTIK aWTHII €1 Oackapy KbI3METTEpiHIH OapislK TypiepiHe apanactel. COHBIMEH KaTap
MEMIJICKETTiH YITTBHIK HICOJIOTHACH MEH el Oipiiri, aieyMeTTiK TYPMBIC KaFAalbl Typajbl JaHAIBIK Oiap
aiThIm, en OonamarblH KYyHiITEpl Ooibkayna, OFaH KaXeT KaHAal KeJeli icTepHi bIHTHIMAKTAaChI icCTeyiH
capa XOJBIH AMIAKTUKAJIBIK HAaKbUI CO37epIMEH XaJbIKKa TY3y OarbIT Oepin OThIpAbL. buiep WHCTHTYTHI
Ka3aK XaJKBIHBIH OMipiHZE 30p peit atkapabl. Onap aca KWBIH, KYpAETi JayJapabl O KUCHIHBIHA KYTIHIN €Ki
TapanTbl Aa OKNeNeTNeHTIHAeH eTil acKaH MIEOEepIIKIEeH MICHIN OTHIPFaHBIH AQJENACHTIH el apachlHAa
CaKTaJFaH aHbI3 SHTiMenep a3 emec. buiep Tek KHUCHIHABI O MEH aTa AQCTYPIiH XaJIbIK MOWBIHIAFaH
KYHIBUTBIKTApbIHA FaHA €MEC, COJ 3aMaHIaFbl ipi casich TYJIFajapsIH OacIIbUTBIFBIMEH KacallFaH 3aHAapra
na cyHeHi.

bu — xemmeni Ka3ak KOFaMbIHAAFbl MaHBI3ABI 1a MOHAI TyJFa. bunep KaybIMbl OyKapaHbIH KOPETeH,
KeceM, Oinrip me OinikTi Oeriri emi. En mopinTereH *aH KyaTTapbl MCH MaTepHaJIIBIK KACHETTEPIIH OapIIBIFhI
oChl Omiepre, oylapJblH KbI3METTEpiHE HEri3nenred. AJl KOFaMAarsl A9CTYPIIi TYPMBIC TTeH KYHIETIKTI TipiiK
nieHOepiHe CHIAMAaWTBIH JKaT KBUIBIKTAp MEH JKaFbIMCHI3 opekerTep OeneH ana Oacraca, OmnepmiH Oeii-
OepeKeTCi3airi MeH OepeKeci3 KbI3METI JIeT €CENTENEeTiH. b OpHBI MEH peiiH, MOpTeOeCiH alKbIHIAWTHIH
JKOHE OJIapIbIH TaOWFH 3aHIBUIBIKTal OOJBIT KETKEH TOPTINl HOPMATHUBTEPIH PETTEHTIH HOpMamap Kykeci
OenriieHreH. OneTTe, OyJ1 3aHIBUIBIKTAP TUITE KCHUI, €CKe OHAll CaKTaJlaThlH, YHKAC TYpiHIE Ke3Jecei.
Macenen:

— «Enre 0aif KyT emec, O — KyT».

— «Tyransiaa OypraHsl — OWml KyIai YpFaHbD».

— «EpmiH KyHBIH €Ki aybI3 co30eH OiTipep Om».

— «OHep anapl — KBI3BUT TUD).

— «T1im xy#pik emMec, OMITIKTE IIBIH KYHPIK».

— «Xanma KeIpBIK KiCiHIH aKbIIBI 00JIca, OuIe KBIPBIK KiCIHIH aphl 0apy.

OpTarachIpiIbIK KOIIIEN Ka3aKTapIblH KOFaMIBIK OMIPIHAETI pyXaHU KyHABUIBIKTAPIBIH I1aMy YPIici,
Oacka canmamapMeH canblCTBIpFaHna, Oipmiama inrepi, opi Kactepni eni. OpTa A3USHBIH KyHapibl 1a
HIypaiibl KepiaepiH MekeHaey OaphIChIHAA Jajia IeMOKPATUSCHIHBIH ©3iHE FaHa TOH EpEKIIEeTiKTepi MeH
«amaM TaHy» MOJECHHUETI KOHE TYPMBIC KaMBIHIAa OCBIHIANW caliT-caHa KaJBIITACTHl. OcCipece o3 KYIipeTi
MEH OINeT KyIli aca j>korapbl OaranmaHaThiH. OCBl KYHIBUIBIKTApABIH apKachlHIa MEW Kapa XajblK, py-
Taiilma HeMece XaH-CYJITaHHBIH 0acKOCyBl OOJICHIH, QUTEYip OapibIK >keple Oap OWBIH aIlIbIK alTyFa KYKBIK
OepeTiH ce3 00CTaHIBIFEI 0ap OoaTeIH. MYHBI o1l KYHTe JIeHiH 03 OKTEMJIITiH KoiiMaraH «bac kecriek 6osca
Jla, TIJ KECIIEK JKOK» JIereH Kuenl co3 panenneial. CoHAbIKTaH aTalbl CO3/11 aTTaMali, aTajibl co3re TOKTaraH
azaMaapsl el ChliliaraH. Ap-HaMbIC TIEH co3 OOCTaHABIFE OaK-IoYJIETICH ONIICHOCHTIH pyXaHH KacueTTep
eni. byn Tycimikrep Ka3ak OolibpiHA aHa CYTiIMEH OepisieTiH. MyHBI: «ManbiM — >KaHBIMHBIH CaJarachl,
JKaHBIM — apBIMHBIH CaJarachl», — N alIIbIKTaFaH. AJl e iIIiHAeT] eNeyli TyJIFa OOJBIT TaHBUIATEIH OH-
HIeneHaep Ochl KaFWAaHbl MBIKTAN ycTaHca, Oexenzaepi Owiktel TyceriH. MiHe, ockiFaH coiikec Omepre
KOUBUIATBIH TaJanTapAblH Ja TYp-CUMAThl, «KATaJIbIFbD) Ja ©3repill OThIpFaH. XalbIKThIH caHa-ce3iMiHze
OM aKWKATTHIH aK TYBIH KOTEpYII peTiHmae cumartananbl. OFaH moien peTiHae OWepmiH MBIHA KOCIMTIK
ypanaapeiH kentipeni: «IsHHaH e3re Kynai »xok». bumepnin Herisri iciHe aiiHanmFaH Oy ypaHiap aaam
YIIiH OHBIH ap-0KAaHbl MEH HAMBICHIH, aAaMIePIILTIriH, SAUIAIK TYPFBIIaH KOPFayAbl €H KOFapFbl Kalip-
KacHeT NIeTl caHaraH. by MopanbaiKk KYHIBUIBIKTap OIJ COT MOCENeciHe Tikened KaTwIcThl. «Typa Omme
TyFaH KOK, TyFaHIBI OMIc UMaH OK», — JIETCH HAKTHI epeKelIeH KopiHic Tabasbl.

Toyke XaHHBIH TYCHIHAAFbl OMJIEPMEH KapaJlaThlH HEMECE «KEHEC), «OKYT1HIC» CHAKTHI OMiepaiH Oackl
KOCBUTFaH OpTara TYCETiH Mocelenep i 00beKTiCiHe Kapai, Kejeci Tonrapra 0eiryre 60Jiaabl: afaMHBIH KEKe
0acheIHa Kapchl, PYJIBI e€lre Kapchl, KAIBINITACKAH KOFAMIIBIK TOPTINKE Kapchl, KaObUIMAHFaH JIHTE KapChl
ictep.

Haynebl icTiH aybIp-KeHiJIiHe Kapaii OWjIiK aidTy OipHelle xaFaalia icke achIpbuIabl:

—Ic emimre, en ToHay, 30pIBIK, TaFbl 0acka pyapajiblK ayblp KbUIMBICKA OaillaHBICTBI Oo0Jica, OHBI
CETI3JICH JKUBIpMa TOPTKE ACHIHTI apalbIKTarel Oniep xkuHanatelH KeHec kapaiinasl. TebOe Oumi mayrep MeH
Kayankep ak e3apa Kemicim Tanmaiapl. Tebe Ou, e3 Tanmaysl OOWBIHINIA, alAbIH aja KAaTBICTBI MiKipi
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eckepineni. byn >kapeicnanbiiblK, KapHsJIBUIBIK, CYAbsSFa KapChUIBIK OUIAipy Topi3ai Kasipri Ke3eHaeri
KBIIMBICTBIK 1C JKYpPTi3y KaFWOaJdapbIHBIH OacTaybl JeceK, KaHbUIMaWMBbI3. SIFHH KOINeHAI Kaszak
KOFaMBIHBIH KOWHAYBIH/IA 3aMaHayH KYKBIK KaFHIalapbl KAJTBIITACKII, OPEKET €TKEH.

—Ic ynKeH ypibIK, TOHAY, *ecip Jaybl, A€HEre 3aKbiM KEJNTipy CHAKTHI py ilIiHAETi Hemece KepiIi
pyJlapMeH apajaFbl KbIIMBICTICH OailTaHBICTBI 00JICa, OHBI alTHI-CETi3 OWIECH TYPaThIH JKYTIHIC IIEIIemi.
bynna ma TeGe Onmi TapanTap Kemicin TaralbiHman el JKyTiHic MyTenepid To0e Ou makbIpaIb.

Erep ara-6anaceIHbIH, py iliHiH apackiHaFs! (Te0enec, yphic-Kepic, Ycak YpibIK *koHe T.0.) aay Ooca,
Oip OWIiH HeMece aKCaKaIJbIH 631 e Iemnieni. BuiH bIHTachiHA Kapail Keplni-KOJaH, akcakaiugap Oy
IIenTiMre KaTbica oeperi.

JKyrinicke oTeIpMal TYpBII OW €Ki JKaKTHIH JKaKChUIAphIHA, HE Jayrep MeH jKayallkepIliH e3iHe e3apa
KeJliciMre Keny jKeHIHJE YCHIHBIC aiTyra Xakbuibl. Kasipri xeszeHme Oy epeke 0i3 Meauanusi HHCTUTYTHI
peTiHze JKaHaAPBIT Kipi JeceK Ooapl:

—erep €Ki JxaK Ta Oure cajca, OJ Jay[IblH IICNIMIH HE 63 aKbUIBIMEH, HE JKaHBIHIAFbl OMIepMEH
aKbUIIaca OTHIPHIN alTyFa THICTI;

— nay OipHemie OWIIH TaJlKbICBIHA TYycce, OHAAa OpTalapblHaH Tebe Ou caimanaael. Jlayrep MeH
JKayarKepIeH YCBIHBIC TycIiece, Omep e3epi cailiaisr;

—Ou menriMiHe pasbl OOJMaraH >KaK, CKiHINI YKaKTbIH KEeNiCiMiH allblll, e3re Oure Oapyra YCBIHBIC
xkacayra xakpuibl. OnaH «YJIKeH Ka3zaHa HeMece 0acka KazaHa KaiiHaCaIbIKy JeTeH Co3 KallFaH;

— €Ki JkaK Oipaet Ouzi MoMBIHIaca, COHBIH OeNTici Mem OMIiH alablHa KaMIIbUIAPEIH TaCTaNHIbL.

JKanmer OumnepiH icTepai Kapay YpAici OCBIHAAM TOPTINIEH JKy3ere achIphuIasl [7; 256].

Kazak OunepiHiH Ka3ak MEMIICKCTTLUIITIHIE ST COT iCiH JaMBITyFa *oHE HBIFAUTYyFa KOCKaH yiecTepi
enmeyci3. Onmap Ka3ak XaJKbIHBIH CAJIT-IOCTYPiH, OACTTIK KYKBIK XXYHECiH, MICMISHIIK oHepl KaHa carara
KOTEepill, 3aH PEeTTEMEreH cajajapfFa COT MPEIEACHTIH SHTi3y apKbUIBI JayiapiAbl MICHTyne MPEreAcHTTIK
KYKBIKTBIH HETi31H Kaiaisl. by keiiHipek coT OWIriHiH ic Kapaynarbl KYKBIKTBIK KallHap Ke3iHEe YJIacHIl,
Oomwnep memiMaepinae XX FachIpAbIH 0OachlHa JEHiH THIMJI KONAHBUIBIIT KEITCHIH aTal OTKEH JKOH.
A3aMaTTBIK, KBUIMBICTHIK JKOHE HEKE KYKBIFBI cajlachiHAa Ka3ak OWJIepiHiH TpeleaeHTKe alHairaH
HIeTiMIepl TINTi OCBI KYHI JIe ©31HiH KYHIBUIBIFBIH XKOUFaH eMec.

Kemmeni ka3ak KoFamblHIa «OW» JKOHE «IICHIEH» Oip MarbIHAJBI TYCIHIKTEp PETiHAC KOJIIaHBUIIBI.
Kazakrap apacbiHAa COTTBIK «IIICHICHIIK», JKalImbl aWTKaHIa, aca MOHeEpi OoJFaH JKOK, Ol KeOiHece
TOJICIIEY MEH CEHIIIPY KYpallbl PETiHAe TaHBLIBII, TOJSIICYIIUTIK KyITke ue 0onasl. Kemreni koramaa ce3
KYIIiHiH Oenenai >koHe aObIpoiuibl OONFaHBl COHIIATIBIKTHI COMJIEY OHEpIH KiM JKaKChl MEHIepce, KeMic
yHeMi coraH Oyiteipran. «lllebep Om Kici enTipy Typasibl Oip FaHa KBICKA COMJICYMEH IIENTyl MYMKiH.
«baprbIK eHEpHiH ImNHIEr €H MaHBI3ABICEI — OYJI Ceijey MOIEHHETI» CKEeHIH MOWBIHAAN OTHIPHII,
COHBIMECH KaTap Ka3aK KYKBIFbI ©3iHIH COTTBIK MaKCaThIH Kypabl: «Tim KeiMOaT, Oipak COTTa IIBIHIBIK
kpIMOaT». Kazak xoramplHOa «OW» ararbl Myparepiiik HeMece TUIeK OunmipyurinikmeH OepileTiH emec,
JAaWBIKTHI aTaK Oonabl. butep caitmanran na, TaralbIHIQIFAH 1A KOK.

Kemmemninepain KOFaMIbIK-CasCH TYPMBIC-CANITBI MEH >KaIbIHAAa «afan Ou — ofij Om» JeTeH Karuaa
Ka3bIKTall KaFbUIFaH. BYJ1 — COT KBI3METIHETI Ke3 KeIITeH OM-Ka3blFa KapacThl aTBUIFaH CO3. OJICYMETTIK-
TYPMBICTHIK caja KapaOalblp, SFHM KYHICTIKTI KYWOEH TIpHIUIIKTIH MEHOEpIHEeH IIbIFa aIMaWTHIH KYHIe
OoNFaHIbIKTaH, OU-TepenepIiH 0eiOIT yaKpITTaFbl KbI3METI JKEKE TYJIFaIap apachlHAAFhl MaThIC-IIATIIAKTaH
repi, KaybIMJap MEH TONTap apachlHIaFbl Aay-AaMaii, miKipTanacTsl TapKaTyFa Heri3aeneTiH. «Anan ou —
onmin 6m» — Oy ypaH KoramIbl Oackapy icinzeri Oactel Karmga. byn cesne cor OWIiriHiH cepkenepi Ou
OiTiM-00IMBICEIH ~ OcitHenmeHreH. JKammpl KemmeHAiIep COT OWIriH MEMJIEKETTIK OWIKTIH Oacka
caianapblHaH Oelle-)Kapa Kapaubl, OHbl ©3iHC XKaKblH TapTaabl. CeiTe Typa, OHBIH KOFaMJIaFbl OPHBIH,
KYHJBUIBIFBIH acklpa Oaramamaiiibl. COT OWIITiHIH KbI3MET ayKbIMBIH, KOFaMJIBIK MoceJeNep/i IIenryaeri
IIMKI MYMKIHOITIH KoHE KAXETTUITH ITaMaliall, OHBI THICTI IIeHOepae »oHEe JICHredie maimamaHyra
THIPBICAJIBL.

OchI KepJie «KeImeli Ka3ak KOFaMBIHIaFbl OMIIEp COThD» JIETCH YFBIMIBI aHBIKTAIl ajFaH xeH. «buiep
COTBD» YFBIMBI KOIIITIEN Ka3aK KOFaMbIH Jlapaiar OelIil ablil, OHbI OTBHIPHIKIIBI )KOHE KAAIbIK KaybIMAapaaH
aJNIIaKTaTy, oOJIapMEeH apajarbl OailTaHBICTApBIH JKOKKA INBIFapy €eMec, KepicCiHIme, KoImeli Kaszak
KaybIMAAPbIHBIH ~ ©31HIIK epeKIIeNiKTepiH, KYHIBI-KYHABI, TINTi oJeMAIK MaHbI3bl Oap >KETUIreH
KYOBUIBICTApBIH albIphIl alTy MakcaTblH Kesneimi. OchlHIal jKeTe Ha3zap ayJapaThiH, €peKIle Oei
KOPCETETIH KYOBUIBIC — OJI OMJIEp OAUI COTHI. buiep coTwl ycTeM OoiFaH AQYIpAiH «COT KYHECIHIH alThIH
FACBIPB» JICTI aTallybl, OHBIH JIYHHETe Kelyi, OChIHIall MopTeOere we OONMybl OpTaa3HsuIbIK YJIaH-O0alTak
KCHICTIKTI aJIbIll JKAaTKaH KeINenl Ka3ak Jajla OJIKeCiHe OalIaHBICThI, OHBIH TYBIHABICHL. OTBIPBIKIILI,

48 BecTHuk KaparaHgmHckoro yHusepcurteTa



KasakTblH 6unep coTbl — Kasipri COT XXyMeciHiH 6acTaybl

MYCBHUTMaH JiHi Ke0ipek TaparaH Kepllli eHipiiep MeH eAepIiH Oackapy yirici, onapslH ©31He TOH 3aHAaphl
MEH TOPTINTepi Ka3aKTHIH KOIIIeli KOFAMBIHBIH ©31HIIK JaMybl MEH iIIIKi BIpFaFbIHA aWTAPIBIKTAl ©3repTy
OCepiH THTI3TEH KOK, KEpiCiHIIe, OCNTiIl NeHIeiiIe OHBIH CaKTaTybIHA, HBIFAIOBIHA KBI3MET €TTi.

Tayali alTBIC-TAPTHICTHI TAJTKBUIAI, THSHAKTHI TYXKBIPBIM JKacay, KYpAeli Jay-TaMaijblH IIbIPMaybIH
IIMpaTaThlH Mapacar-MaibIM TaHBITY HEMece KOPFAyIIbl, dJ/I€ aibINTayllbl peTiHAe aiiFakrap KenTipim,
acKaH IIICHMICHIITIMEH ©3 TapamblHa JKEHIC OKeIy HeMece OW-Tepelni TopeKeCiHIe Tayibl KaKTapIbl
TATYNACTBIPBIIN, diN opi OeHOIT KemiciMre KeHAIPY afgaMfa ackaH aObIpol-aTak OKeJeTiH eH MopTeOeni ic
0onnel. bipak Owimik alTynsl apMaHaay oHaii OoiiFaHBIMEH, OM 0OONy KWUBIHHBIH Kusameti exi. Kermmemni
Ka3aKTap €PeKIIeIriHIH CHIPhI OCBIHIA OOJIATHIH.

Op XaJBIKTBIH KO FACBHIPJIBIK TapUXbIHAA KeJieci yprakrap OOWBIHIAa MaKTaHBI CE3IMIH TYFBI3aTBIH
OKuFajiap, OeNriim KyHIep MeH TyiFanap Ooyansl. ¥prmakTap OChI JKalIapAbl €CTEH KETIeC eeyii Ke3eH,
OTKEH TAPUXBIMBI3ABIH PyXaHU OAaiIBIFBI JET €CKe Tycipemi. AJl cupek 0oJica /1a OpKEHUETTIK MaHbBI3bI, TiNTi
aIamM3aTThIK KYHIBUIBIFBI Oap jkKaHa yprHakrap eMmipiHe OoWiail CiHIIN, OJAapABIH iIMIKi ce3iMiHAEe TYPaKThI
OpBIH aJIFaH KYPBUIBIMJAp MEH MeKeMelep nie ke3aeceni. Omap KoraM MyIienepi olbIHaa 0oJamakka OarsIT
JKOHE OpHBI O6JieK Mypa peTiHae cakranaasl. OChIHAAN YMBITBUIMANTEIH TAPUXU KYOBLUIBIC Ka3aK eMipiHIe e
OOJIIBI — OJI ONUT COTTHIH «AJITHIH FACHIPBD) JIETEH aTKa Me OOJIFaH, TYPIK-Ka3aKTapablH KOIITei KOFaMbl
KOWHAYBIH/Ia KAJBIITaCKaH OWjep COTHl. Buiiep COTBI TYFBIPhIHAH TaliFaH Ke3/le J€ XaJbIKThIH JKaJbIH/Aa
eMIpIIIeH, COHOCHUTIH MIBIPAK peTiHae cakTanasl. COT FaceIpiap OOk, Kai KoFaMa 00JIMaChIH, OHITIK TICH €71
OackapyIbIH MOHI MEH CoHI 00JbIT TaObuTaThIH. EH amapIMeH, coT OWiriHe Kapall, OHBIH XaJIbIK MYIIECi
ANJIBIHAAFEl aJalfbIFel Typajbl MiKip Kanbimracanbl. LIsH MoHIHIE, MyHIAl YFBIM COT ayBIPTIIAJIBIFBIH
Ke0IpeK IIeTeTiH KOMIIUTK apackiHia OackiM Oomasel. Kemren Ka3ak KOFaMBIHBIH Tiperi OoiraH Owiep
COTHI TapuX KOWHAYBIHA KAJIBIT KOlca /1a, OHBIH Oe/eri apTa TYCTi, ©3repreH eMipre KapamacTaH, OyTiH 1e
KOIIIIK apachblHAa, OHBIH IMIiHAE Ka3ipri OWIK OachIHAAFBUIAPABIH /1a KAHFBICHI MEH KYaHBIITBIHBIH
uriirine aifHangel. byn Tepic yFeIM emec — OWJIep o/IiJl COTBHIHBIH JKYHECiHIH KaJbIITaCyblH apMaHIaraH
oenec [2; 41].

XIX Facbpyia KOJOHHAIBIK OKIMIIUTIK apamacKaHra JeHiH ocbiiail Oonawl. Tek i3meHymn Keime
OWJIEPMEH, aKCaKaIJIAPMEH XKOHE 63r¢ KYPMETTI aJaMIIapMEH aKbIPAThUIBIN aHBIKTAJIFAaH, aJIFAIlIKbIIa OFaH
KOJI/Iay KOpPCETKeH, Oipak OChl aTaKKa JalbIKTHI YMITKEP XallbIK MOWBIHIIAYBIHAH KCiiH FaHa Ou OoJraH.
OJINETTUNIKTI OPHBIKTBIPYIIBI PETIHAETI Owiepre YCHIHBUIFAH HETI3T Tajantap OOJABI: OMeT-FYpPHIT
KYKBIFBIHBIH HOPMAaJaphIH €IKeH-TerKeWmi Oimy, Majna 3aHBIHBIH OaIBIFBIHBIH HETI3IEPiH KOHE OHBIH
HOpMaJapblH MEHIepy, 9JeT-FyphinTapaa OekiTinreH «KachlM XaHHBIH KackKa »OJBIH» aTaKThl OWIEpHiH
MIPEIEACHTTIK KayJbUIAPBIMEH TOJBIKTHIPEUTFaH «EcCiM XaHHBIH €CKi JKOJNBD) OCKITUTIMIepiH Oimy,
MIBHIIBUIIBIKTEL JKOHE IIEMICHAIK OHEep/i MEHrepy. MeMJIeKeTTiK OWMIIIKIICH CAHKIUsIaHFaH OIET-FYPHIIL,
YKOFaphI/ia aTalIFaH HOPMAJIAPMEH KO3/ISiHIIl, KYKBIKTBIK 9/IeT-FYPhINKa aiiHanas! [8; 101].

Kazak eninig op canara GeJiHreH MEMJIEKETTIK OMIIiK OpBIHAAPBIHA KBI3MET KOPCETKEH OMIIEPIiH jKoHE
TOCTYPIi KYKBIKTAFbl OMJIEp COTBHIHBIH aTKapFaH JKYMBICTAPBl Typasbl KaH-KAaKThl 3epTTEY — OT€ KaxkeT
Hopce. OiTkeHi Omiep Kazak €JiHIH MEMJICKETTIK OWIIIK iCiHAeri OapiibIK KYKBIKTBHIK JKayarKepITUTIKTI
KeTepreH. SIFHM, MEMJIEKETTIK KYKBIK HOPMaJapblHBIH OipJjiriH, oJIeyMEeTTiK-CasiCH, TYPMBICTBIK-MOJICHH,
ocipece 3aH OpHBIHA XYPIeH ONET-FYPHIN, CalT-CaHa, >XOJ-)KOpa CBIHIBI XaJBIKTHIH OOJMBIC-0iTiMiHE
KATBICTBI TOPTIN TI€H ONENTINIKTi, KICIIIK TEH WMAaHIBUIBIKTHI, OpP-YKIAHIBI CaKTayaa >KOHE OHBI JKac
YIaHJapra yUpeTyae OulieH apThIK OWITIK TYTKAchIH eIiKiM yctamaraH. JKoHe Je KaHJai KWBIH JKarmaiiaa
OWIIiH alJIbIH Kece-KeJICHeHICHTIH 0acOy3apnap emkaiian oonmaraH. Kazak el yyiT OoJbinn YHBICKaH epTe
TOYIpACH-aK TOPT KYObUTachl TEH MEMJIEKeT KYpbIN, KOJ acThlHA KaparaH YJIbICTap MEH py-Tamamap.sl
Oackapyna, OHbI Omiiey/ie OWJIep/IiH aKbUI-TapacaTbiHa KYTriHreH. En Oackapyma KoFaMa TybIHAaraH Cascu
LIMEJICHICTEeP/l aKblI-apacaTieH OyKmeci3 memnrin, Oykapa XajubIKThl CYTTeH YHBITHIN, OipiikTe ycrail Oinmi.
Facwipmap 6oifpl KampImTackan 0ail TOCTYp-CaNT, JKOCBIKTBHI 3aH epekesiepli MEH MaHaIBIK OW-TOJFamiap,
KOFaMJIbIK KaTBIHACTAFbI KYKBIKTHIK HOPMaHBIH aifHbIMAac Karuaachl OOJIIbL.

Kazak XaHJBIFBIH KaIBINTACTEIPY MEH HbIFaiTynarel Kazak eniHiH KYKBIFBI, OWIep COTBIHBIH TOPEIri,
Maiikpl OM 3aMaHBIHaH Oepi KapauFbl majga 3aHJapbIHBIH MEMJICKETTIK OWIIKTI JaMBITYJaFbl MaHBI3BIH,
cabaKTaCTHIFBIH TANIAY, MEMIICKET OacKapynarbl XaHAap MEH CYJITaHIAPIBIH pedi, OWIepiH aaBOKATTHIK,
MPOKYPOPJIBIK MIHIETTEPI MEH Teprey opeKeTTepiH JKYprisyi, OMepAiH 3aH WBIFapy KYKbIFbI, OMIEPIiH COT
TOPEINIriH KYPri3yleri SAUAIri jKoHe TOYyeNlCi3Iiri, Kazak Ouiiep COTBHIHBIH OITIMrepiiK peili >KaWbIHIaFbl
TaKpIPBINITAp KEHIHEH 3epieicHyne. bumep mbIFapraH 3aH-epeXxenep MEH YKIM-TICIIMIEpAiH Ka3ipri
emimizaiH KoHCTHTYIHSIChIHAH, KBUIMBICTHIK, a3aMaTThIK KOJIEKCTEP/ICH, ©3T¢ J¢ 3aHaapaH KepiHic TaOysl,
Ka3aK Omyiepi KYPTi3reH o[l COT TaKipuOeciHe cyieHe OTBIPHIIN, Ka3ipri cOT XYHWeciH XKeTUINIPYAiH ©3eKTi
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Macenenepi capantanynaa. OCBIHBIH €31 Ji¢ Ka3aK TapuXbIHAAFbl OUJIEp — OJIUT COTHIHBIH JICHTCHiHIH OWiK
OOJIFaHJIBIFBIH, OJIUIIIK )KOHE aalJIBIK JKOJIBIHIAFbl MaHBI3IbUIBIFBIH KO3 alJILIMbI3Fa eJIeCTETe 1.

KophIThIHIBIIAN aiTKaH/Ia, aTKATBI )KABIHIA OWJIEp COTHIHBIH UMK KaFUIAChl — TOYEJCi3 eMMI3IiH
COT JyHeciHaeri pedopMasbIK Ke3eHASCP MEH OHBIH QJIEMIIK CTaHAapTKa cail JAaMybl, KeIINeli Ka3ak
KOFaMBIH/IAFbl JIOCTYPII KYKBIKTBIK MojeHueT. KazakcraHna KYKBIKTBIK JKOHE 3abIpIbl JIEMOKPATHSIIBIK
MEMJICKETTI TaMBITY JKOJIBIHIIA COT YKYHECIHIH pesti opacaH 30p.

Byrinri kyni Kazakcran cyapsutapbl 3aH YCTEMJIITIH KAMTaMachI3 €Till, 9MIIJICTTIK )KOJIBIHAA aal eHOeK
JKacar aJIaMHBIH KYKbIFBI MEH OOCTaHJBIFBIH KOpFal, Ka3aK KOFAMBIHBIH OWJIEp COTHIHBIH OWIIIK alTyJbIH
03BIK YJITICiH JKaJFacThIpya.

Jlay TymeIpMaWTHIH OWJIep MaHAIBIFBIHBIH TOKipHOECi oHe aca KpIMOAT pyXaHW KYHIBUIBIKTApPHI,
OYTiHII TaHIa TOYeJICi3 elliMi3 OCH XAIKBIMBI3/IBIH THIHBIIITHIFEI MEH BIHTHIMAK OipJIiriHe ®KOpeMi MOJIBIHAH
THETIHIHE KOHE KOJFaObIC O0IapIBIK YITIICPiHIH KOITITiHE 3€p CANBIHBIN KAaTKAHbBI, OMIPIICHIITT OoJamak
COT XXYHeCiHAeTI opinTecTepiMi3re TaFbLUIBIM JKOHE YIITi.

Kazip Toyenci3 OWIIKTIH eKke TapMarblHa aiHanfaH cOT Owiiri eniMiz Oarmap ycraFaH KYKBIKTBIK
KOFaM OpHATY/la YJIKEH PeJl aTKapaThIHbI aHBIK [9].

Kaszak KoFraMbIHBIH pyXaHd OaiJIbIFBIMEH Oipre YJITBHIMBI3ABIH aOBIPOMBIH OHIK JKOFaphl JIEHIEHre
KOTEPreH, OpKCHUET OUITiHIH IIBIHBIHA [IBIFAPFaH, HHTEIUICKTYAIBIK, 3USUTBUIBIK, aKbUT-IApacaTThUIBIKTHIH
QJITBIH Ka3bIHACKI 001 OUITeH KYKBIKTBIK ©Mip/i )Ky3ere achlprad OWiiep JaHalbIFbl JKOHIHAET1 Taxipuodenep
ecKepyci3 KamMai, yiaisl 0oJamak yprakka KemeH i TYpAe KeTKi3im OThIpy — O13/1iH MapbI3bIMBI3.
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Cy[[ Ka3aXCKHX OMeB — Ha4aJjo COBpeMeHHOﬁ CY}ICﬁHOﬁ CHUCTEMBI

B cratbe, Hapsiy ¢ OTpakeHHEM TOTO OTPOMHOTO TPYya, KOTOPBIi BIOXKUIHN HAIIH MIPEAKU B JyXOBHOE 000-
TalleHUe U JOCTHKEHHE COBEPIIEHCTBA CETOAHSIIHETO MOKOJICHUS, MPOAHATU3UPOBAHbI HCCIEJOBAHUS H3-
BECTHBIX, aBTOPUTETHBIX JTMYHOCTEH, BHECIIMX 3HAUMTEIbHBIH BKIaJ B (JOPMHUPOBAHUE Ka3aXCKOro 00IIecT-
Ba, B €T0 Pa3BHUTHE U MIPOLBETAHNE, a TAK)KE B PA3BUTHE CBOETO HaNpaBieHus B Hayke. COBEpIIEHHO OYEBU/I-
HO, 4TO B HCTOPHH Ka3aXxCKOr0 rocyJapcTBa Kak 0coboe sBIEHHE OTMEYAETCsl CUCTeMa OHeB B Aele PyKOBO-
JICTBa CTPaHOH, B BOIIpocax KyJIbTyphl. M3maBHa chopMupoBaBmIascs, 3Ta cucTeMa B Benmkoif crenm moc-
THUIJIA BEICOKOTO ypoBHs. CrcTeMa OHEB B KaueCTBE SIBJICHUS, CHHTE3UPOBABIIETO pa3IHMIHbIC 3HAHMS, OKa3a-
JIa OTPOMHOE BIMSHHE Ha ()OPMHUPOBAHUE HAPOJA, €F0 MHPOBO33PEHHs, OBITHS, €T0 COLUANIN3aluy, Ha POCT
KyIbTypHl. B co3HaHMM Jfozieil ocTanuch BEIHKHE CIIOBA HAIIUX IPEIKOB: «Y MPSMOTO, YECTHOTO OHs HET
poaudeii, y Oust ¢ pogudamMu HET CBATOCTUY, «Eciin y XaHa yM cOpoKa 4eloBeK, TO Y OHsl COBECTh COPOKaA Ue-
J0Bek». B ka3axckoM oOIecTBE CUMTAIOCh OOS3aTENBHBIM YCIOBHEM BBINOJIHEHUE BHYTPH CTPaHBI CPEId
TUIEMEH CNPABEIINBBIX PEIICHUH M3BECTHBIX CBOEH UECTHOCTBIO MPSAMBIX OMEB, MPUACPKUBABIINXCS TAKUX
OTIPE/IENICHHBIX ONaropoJHBIX YCTAHOBJIEHMH, KaK «TOYHO IIOCEpeAUHE pa3pyOaBIIMX TOHKHUII BOJIOCY,
T.€. CIIpaBeIINBO. BakHO 0c000 MOAYEpPKHYTh HAIMOHAJIBHBIE WHTEPECHl B OPATOPCKOM HCKYCCTBE OHEB.
Ha mytu pasButus Haruu B kadecTBe «MoHrimik Em» OoJbIIyI0 posib UTPalOT CIIPaBEIUIMBOE CYIEHCTBO,
CIIPaBeUINBBIC PEIICHNS HAIIIX BEPXOBHBIX OUEB.

Kniouesvie cnosa: 6w, BepXOBHBIN OH, OpaTOp, 30J0TOH BEK, CEMb YIIOKCHHM, 3aKOHBICTEIH, Cyll OUEB, mpa-
BUJIO, PELICHUE.
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KasakTblH 6unep coTbl — Kasipri COT XXyMeciHiH 6acTaybl

G.S.Ryszhanova, G.Z.Kozhakhmetov

The Kazakh Biy court — the fundamentals of contemporary court system

The article deals with the spiritual enrichment and perfection of the present generation of our ancestors, ana-
lyzes the study of famous personalities who have made a significant contribution to the the Kazakh society
formation, its development and prosperity, as well as its economic trajectory. It is obvious that in the history
of the Kazakh state as a special phenomenon the system of bjis in the leadership of the country, its culture. It
has long been formed this system in the great steppe has reached a high level. The system of bjis as a phe-
nomenon that synthesized various knowledge had a huge impact on the community formation, its worldview,
existence, its socialization, cultural development. Also in consciousness of people there were great words of
our ancestors: «An honest bji has no relatives, bji with relatives has no holiness» , «If the Khan as witty as
forty bright people, bji has conscience of forty people». In Kazakh society, it was considered a prerequisite
for the implementation of domestic «among the tribes bjis made fair decisions that is proper for noble ones,
such as» be as honest as the day is long» . It is important to emphasize the national interest in public speak-
ing skills of bjis on the way of development of the nation as «Mangilik El» is a greater role played by a fair
judgment, a fair decision of our Supreme judges.

Keywords: bi, the supreme bji, an orator, the golden age, «Zheti zharhy», the laws of the steppe, the court of
bjis, rule, decision.
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Definition, typology and socio-legal nature of corruption offenses

This article is considering socio-economic reasons of corruptive criminal offenses in Kazakhstan. The authors
analyze the origin of the concept of corruption in the etymological sense. At the same time, the authors give
an original explanation of the reasons that caused the rapid growth of corruption offenses in the post-Soviet
region, which in its scale plays a destructive role in the development of economic relations, attracting foreign
investment and developing institutions of civil society. The authors made an attempt to classify the socio-
economic, legal and political causes of corruption offenses on the basis of analysis of the development of
public institutions, relations, scientific works of a number of independent researchers. Also, an attempt is
made to draw parallels between the former union republics, where corruption phenomena have manifested
themselves in different ways. The authors note superficiality and nomenclatural nature of studies conducted
in the post-soviet space, results of which in most cases cannot correlate with actual state of affairs. Periodicity
of combating corruption, strong influence on the campaign against crime, including against corruption, have a
negative impact on other spheres of public life, also on making decision by government.

Keywords: corruption, bribe, bribery, criminal law, criminal liability, history of corruption, corruption
relations, the law on corruption,definition of corruption, typology of corruption, social and legal nature of
corruption.

Corruption as a social and legal phenomenon is a much more complex structured phenomenon, which,
unfortunately, as the history of the development of the independence of our republic has shown, we were not
ready in the inceptive, initial states.

Certain historical preconditions at the dawn of independence could be an important indicator of the
peculiar predisposition of the power structures of the young state to corruption phenomena. As is known,
practically the entire sphere of society's activity in the period of the Soviet state was built on the creation of
conditions for an artificial shortage. The deficit concerned not only material goods, but also in the last decade
of the existence of the Soviet state, it clearly captured and the sphere of non-material goods, generating a
special caste close to the governance structures of society and the state, which meant that a large mass of
power was concentrated in the hands of a certain layer of society.

The scarcity in respect of material goods more affected the interests of «ordinary citizens», who
sometimes did not have access to simple things and food. All this accumulated and in a certain period of time
reached its apogee.

The attainment of independence, the acquisition of powers to distribute a huge array of material goods,
independence in making important decisions without regard for the so-called «Center» and much more
became the criminal factor that predetermined the future range of development of state-power relations
within the Republic of Kazakhstan.

In our view, the natural response to the above-mentioned life styles was the desire of the bulk of the
population to «accumulate» material, and in some levels, social relations, intangible benefits and
opportunities. «Accumulation» of such assets in many respects was carried out by illegal measures - illegal
taking over, «stitchizationy», corrupt schemes for diverting budget funds, deception, abuse. This is typical for
a group of people deprived of power, which as in the biological process of the development of a living
organism is still transmitted from generation to generation of civil servants.

In this regard, «ordinary» philistines, not deprived of power, tried to keep up with «life». In the public
minds of the majority of the population, a stable picture of corruption has been formed, which in certain
spheres of the life of society should be recognized not as «criminal», but as measures that can somehow
facilitate the existence of society itself, its individuals. By resorting to corruption schemes when solving
certain «difficulties», a simple philistine seeks primarily to ease his own and «third parties» fate.

This consumer attitude to public goods was formed mainly because of the shortage of access to material
goods that existed for a long time. A person who has been deprived for a long time or restricted in access to
certain material goods in private (not in public, state) property as the opportunities for obtaining them
«suffer» to some extent the psychology of «difficult childhood».

52 BecTHuk KaparaHguHckoro yHusepcureTa



Definition, typology and socio-legal nature of corruption offenses

In addition, corruption phenomena in fact are a brake on the development of economic relations.
«According to the International Monetary Fund, because of corruption, the world's GDP annually loses about
2 %, which is equivalent to 1.5-2 trillion dollars. If we make a similar calculation for Kazakhstan, the annual
potential losses are about 3.8 billion dollars» [1].

In terms of fighting corruption as a social phenomenon, there is also a mixed picture. In the legal
system of the Republic of Kazakhstan, not one hundred regulatory acts regulating the activities of state
bodies for fighting, but more recently anti-corruption, have been registered. However, the success of such
activities is influenced by a huge number of factors, most of which depend on «political will» or «political
conjuncture». The fight against corruption is conducted selectively, with respect to a select group of persons
(financial, political, managerial and other groups). The registered statistical reporting on corruption cases
can not play a representative role. It is known that corruption offenses are among the most latent types
of crime.

With the adoption of the new Criminal Code of the Republic of Kazakhstan, in an article providing for
responsibility for bribery, a novel was introduced on the types of punishment in the form of a fine, which
now amounts to a multiple of the bribe amount (from twenty to eighty, depending on the degree of public
danger of the crime). This made it possible, at least somehow, to benefit from such a largely «imaginary»
fight against corruption. In particular, the lion's share of the amount of fines for the year 2017 appointed in
accordance with the criminal procedure, is the fines imposed for corruption crimes. Almost immediately
after the introduction of innovation in the form of determining the amount of fines in Kazakhstan, a special
record was set - on February 13, 2015, the specialized inter-district criminal court of Astana appointed the
former head of the Agency for Regulation of Natural Monopolies Murat Ospanov a fine of 1 billion 101
million 60 thousand tenge , which was thirty times the size of the bribe he received.

Since gaining independence, great changes have taken place in our country and a new society has
emerged. It can be argued that this society has become an environment that is more susceptible to new
market relations than it was before the Soviet and the first post-Soviet era, was able to establish goals and
solutions. But just as the five fingers do not match, there are no problems in the country that can be easily
handled. One of the most pressing problem is corruption. Regulatory legal acts have been adopted in
Kazakhstan to solve this problem, but there is still a lot to do.

Fighting corruption is a serious problem of Kazakhstan today. It is a great social tragedy, and it is
obvious that any country in the world, which is different from one another in terms of political development
is deeply disturbed [2].

From the etiological point of view to the meaning of «corruptiony it allows to define the Latin word
«corruptio» as «bribey, «give bribes». In Roman law, there was also a concept of «corrumpire», which in
general was defined as «breaking, spoiling, destroying, damage, embezzlement, bribing», and defining a
wrongful act [3].

The Explained Russian Dictionary describes corruption as a bribe, a betrayal of officials and politicians.

The wise people have said that corruption has a negative impact on the prosperity of the country:
«stealing leads to shame». They did not harm anyone, they did not steal someone else's.

Understanding the phenomenon of corruption from the international modern society and implementing
measures against it are described in the manual «Practical Measures to Combat Corruption» on crime
prevention and work with offenders prepared by the Secretariat of the United Nations Convention (Havana,
August September 1990) [4; 44]. During the discussion of this document, the following features of
corruption were identified:

1) Depending on the nature of this interpretation, almost all corruption offenses should be included:
ethical, disciplinary, administrative and criminal offenses, as they violate the law, abusing the position of the
subject who has come to corrupt practice for personal gain.

2) Restriction of the scope of activities of those who encourage civil servants to act on corruption. This
can be attributed to the abuse of authority by officials, the scope of such service providers is supplemented
by individuals and legal entities.

3) Misuse of the position and function as a subject of corruption offenses.

4) There are two types of the most dangerous types of corruption:

— Corruption of public or state property;

— the abuse of office by state employees in order to obtain some of their advantages in violation of the
law, although there are no signs of theft [4; 44].
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In 1979, the United Nations General Assembly and the Inter-Regional Seminar on Corruption
(Havanal990) gave the following comment: «Corruption is an individual or a group of individuals who use
the services in their own interests, profit orientation» [4; 45].

The concept of corruption in the 1999 European Convention on criminal liability of Corruption:
«Corruption is a violation of the right of public, municipal or other civil servants or employees of
commercial or other organizations to illegally acquire any of their property, service or privilege, and the
transfer of such property to such persons by another person, the provision of services and benefits» [5].

According to some scientists, this definition is incomplete, since the phenomenon of corruption is much
broader than the concept of law.

For example, M.O. Nukenov proposes to consider the concepts of «Corruption» and «Organized crime»
in combination with each other. According to him, corruption is used by organized crime as an instrument of
«control» by state bodies, where state control over a crime is neutralized, and organized crime is used by the
authorities to achieve their goals and promote political decision-making [6; 19].

A.S. Kalmurzaev describes corruption as «the use of any employee in favor of a mercenary» [7; 269].

In accordance with the first article of the Law of the Republic of Kazakhstan dated November 18, 2015
«On Combating Corruption»: «Corruption - unlawful use by persons occupying a responsible public office
by persons authorized to perform public functions by persons equated to persons authorized to perform
public functions , officials of their official (service) authorities and related opportunities for the purpose of
obtaining or extracting in person or through intermediaries property (non-property military) benefits and
advantages for themselves or third parties, as well as bribing these individuals by providing benefits and
advantages» [8].

According to Head of our state N.A. Nazarbayev, «Corruption is a global problem, no country in the
world, no political system, no political order is protected» [9; 3].

Corruption is the betrayal of social and political workers and officials, the use of their power and
political, economic, military and other opportunities for personal enrichment.

According to the Kazakh lawyer A.N. Agibaev, «corruption is a crime committed by any official with
the aim of obtaining illegal profits for himself and others».

Analyzing the definitions, we can draw the following conclusions:

— There are specific features of corruption;

— Corruption, first of all, is a social phenomenon;

— There is no clear understanding of corruption in international instruments;

— Various countries are trying to identify themselves as a set of anti-corruption tools in the context of
modern legal traditions;

— The notion of corruption is not based on the legal definition of corruption in modern society [9; 179].

Thus, corruption is a form of illegal agreement between two parties, one of which is a person employed
in the public or private service that violates his official powers, and the other is a person in whose interests to
improve his material and financial situation, to benefit and avoid from responsibility.

These phenomena can occur in two ways:

1) Civil servant forces to bribe, reward;

2) A specific person who can be a member of organized crime often provides psychological coercion to
a civil servant and gives bribes and rewards

Let's pay attention to the use by the subjects of corruption of their official position for their own benefit,
the status of corrupt officials, the benefits that the corrupt official received, the goal of bribery, the frequency
and spread of corruption, in order to differentiate the types and origins of corruption.

Types of corruption: 1)a person who uses his status for his own benefit; 2) state corruption;
3) commercial corruption; 4) political corruption.

Initiator of corruption relations: 1) Request (extortion) of bribes on the initiative of an official;
2) bribery on the initiative of the petitioner.

The subject-bribe-taker: 1) an individual bribe (by a citizen); 2) entrepreneurial bribe (by a legal firm);
3) criminal bribery (from criminal entrepreneurs - for example, drug mafia).

Types of bribes: 1) cash bribes; 2) exchange of services (patronage, nepotism).

The purpose of the bribe-taker when giving bribes: 1) a bribe for acceleration (the bribe-taker must
perform some work quickly); 2) Bribe for braking (the bribe-taker must stop the execution of some case, so
he violates his official duties); 3) a bribe for indulgence (the bribe-taker in his service should stop «looking
for dirt under the nails» of some person).
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The degree of centralization of corruption relations: 1) decentralized corruption (each bribe-taker acts
on his own initiative); 2) centralized corruption «from the bottom up» (bribes regularly collected by
subordinate officials, are divided between them and more upstream); 3) centralized corruption «from the top
down» (bribes regularly collected by senior officials, partially transferred to their subordinates).

The level of distribution corruption: 1) grassroots corruption (in the lower and middle echelons of
power); 2) apical corruption (among high-ranking officials and politicians); 3) international corruption (in
the sphere of world economic relations).

The degree of regularity of corruption links: 1) episodic corruption; 2) systematic (institutional)
corruption; 3) kleptocracy (corruption as an integral component of power relations). For kleptocracy,
lobbyism is characteristic.

When studying the problem of corruption, the question arises: what are the causes of corruption and
why is this phenomenon implemented in this way. In the course of investigating the causes of corruption, we
face a number of difficulties. Sometimes it is difficult to determine whether the fact is the cause or the
consequence of corruption. The causes of corruption are systematized and include the following
classifications: 1) socio-economic, political, organized; 2) legislative reasons; 3) cultural and ethical factors.
Let's discuss about each of these reasons.

Socio-economic reasons. As analysis of the specifics of corruption shows, the level of corruption in the
country is directly related to the level of economic development. But, on the contrary, one can find a fact.
According to a study conducted by the International Monetary Fund, corruption is the main obstacle to the
development of the country's economy. It was also found that corruption will reduce the wave of investment
in the country, dissolve talented people for useless work and allow inefficient use of rich natural resources,
as well as restrict reform to increase structural economic prosperity. Good provision of the country with
natural resources (forests, minerals and water) is also a factor in the development of corruption. There are
two ways to look at such wealth in the country. On the one hand, the existence of rich natural resources in
the country should become the basis for the economic prosperity of the country and lead to a reduction in
corruption. On the other hand, natural riches attract subjects of corruption. A study conducted by the
International Monetary Fund showed that corruption reduces the annual income of the state, since there are
opportunities to not pay taxes, to get rid of tax benefits or the tax authorities are working poorly. One of the
most important reasons for the spread of corruption is the volume of salaries of public and private sector
employees. Of course, because of low wages, officials are looking for additional sources of income, in which
case officials abuse their official duties and receive bribes. Since the incomes of civil servants are great to
ensure the safety and stability of their position, they prevent the bribery of their employees: during the
service they encourage those who ideally fulfill their duties, offer to give a reward, legally raise the post. In
this case, officials try not to violate the law, to be competent, fair and honest.

The educational system is one of the most important achievements of the economy. The higher the level
of education in the country, the less frequent violations of the moral and humane and legal norms. Therefore,
we can say that there is a link between the degree of education of society and the level of development of
corruption. In view of the foregoing, we can say:

— Negative socio-economic prerequisites are the causes of the emergence, development and spread of
corruption in any country.

— However, as we have seen, socio-economic factors are likely to be instruments used to prevent
corruption in certain circumstances.

Political reasons. Practice has shown that corruption affects the economic and political development of
the state. Political factors that contribute to the development of corruption can be characterized by features of
the state structure. Corruption associated with the democratization of society has «new» spheres of influence
- allocation of funds for political parties and electoral status crimes, electoral fraud and the development of a
system of political sponsors to ensure the majority of votes in elections. The process of democratization
involves the transfer of some powers of the central government to regional and local authorities for carrying
out political activities that would allow some leaders to abolish their new constitutional powers. Such an
opinion can be confirmed by the state of Switzerland, in which the root of democracy is deeply rooted.
Historical sources show that a sharp change in the forms of government is accompanied by a state of law,
and people have suffered from political instability for decades. Social and political freedoms in the state, as a
rule, represent a sense of citizenship as a full member of the state, for exercising power and for participating
in the affairs of society. Social and legal control as an anti-corruption tool is widely developed in Japan and
the United States.
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So, from the above, we can come to the following conclusions:

— An open society with free will is a guarantee of a very low level of corruption in the country;

— the political crisis, the frequent change of governments, leaders are the key condition for corruption;

—the constant change of the country's main political course leads to the instability of the socio-
economic situation in the country;

Organizational and institutional reasons. Recent studies have shown that corruption is absorbed into the
institutional foundations of statehood, due to the inefficiency and lack of organization of their service, the
lack of accuracy in reporting and management, corruption is spreading. Let's talk about the factors of state
intervention in the national economy. In the case of wide distribution of state powers in the economic sphere,
the prerequisites for the development of corruption appear, and this is a way to avoid state restrictions. The
more restrictions, the more widespread the scope and the rooting of corruption. In countries where the
legislative system is based on Anglo-Saxon law (Britain, USA, Canada, Australia, New Zealand), there is
almost no bureaucratic hindrance, during investigations, openness is excessive, so the level of corruption is
low. It is well known that the authorities and the control over corruption are closely related. Corruption is an
indicator of the weakness of power. The absence of a specific institutional organization, detailed regulation
of activities, the uncontrollability of offenses and the refusal to respond to a committed crime lead to the
inability to manage and develop corruption.

Legislative factors. Corruption is an enmity towards society, firstly, causing great financial damage to
society, and secondly, damaging the authority of the state and the moral decline of state power. Due to the
inefficient organization of the state apparatus, there may be shortcomings in legal regulation. The
shortcomings of legislative regulation include the lack of a system of sanctions and sanctions for the
commission of corrupt transactions in the legislation of some countries, the lack of clear rules and
regulations on the repayment of civil service. This situation is especially effective in the combination of
entrepreneurial activity and close connection of the work of the authorities with organized crime. Favoritism,
protectionism and lobbyism are developing in this respect. In addition, nepotism and political motivation are
spread out. Corruption is becoming a habitual norm. Law enforcement agencies in many cases are
themselves surrounded by corruption. Firstly, the opposing forces lack institutional corruption. Secondly, the
subjects of corruption are forced to obey their laws by law enforcement agencies.

Most of the perpetrators of the crime are not punished, and their criminal cases continue. In most cases,
the judiciary can not make separete and independent decisions regarding the subject of corruption. A number
of independent countries (independent prosecutors in the United States, Hong Kong, Singapore, Malaysia,
Taiwan) have made significant progress in fighting corruption. When creating such an institution, the
authorities and property, the problems of politics and money should be systematically resolved.

Combating corruption for any civilized society is one of the most pressing issues. Without a doubt,
corruption is a threat to national security, which eliminates the start and achievement of the eradication of the
state. Therefore, one of the main priorities of the state policy of the Kazakh state is struggle against this evil.

There is no place for corruption in our society. This phenomenon can only be counteracted effectively
by combining all the efforts of the society and using all the means to stop it so that it can not be further
frustrated.

It's been a quarter of a century since we became an independent state, we grew up and showed
ourselves to the whole world. In the past, thanks to the active policy of the President of the Republic of
Kazakhstan Nursultan Nazarbayev, measures were taken to deepen and strengthen our state, the state and
social status of the state were adjusted and occupied the international arena. We were recognized by our
unity, consent and peace. Choosing the right path for social development, he set himself the goal of
recovering from various diseases that have arisen in our time. This is the way of fighting corruption, initiated
by the head of state.

Therefore, fight against corruption should be considered as a civil duty for every citizen of Kazakhstan.
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H.K. Opan6aes, H.H.Huerynnaes

Crpli0aiijiac :KeMKOPJIBIKTHIK KYKBIKOY3YIIBUIBIKTAPAbIH AHBIKTAMACHI,
THIOJIOTHSICHI JKIHE dJIEYyMeTTiK-KYKbIKTBhIK TA0UFATHI

Maxkanana Kazakcrannmarpl chibaiiiac >XeMKOPJIBIK KBUIMBICTBIK KYKBIKOY3YLIBUIBIKTAP/bIH OJICYMETTIiK-
9KOHOMHKAIIBIK ~ ceOenrepi  KapacThIpbUIFaH.  ABTOpiap — chi0aiilac  JKEeMKOPJIBIK — KYOBUIBICHIHBIH
STUMOJIOTHSUIBIK TeriH 3eprrereH. COHbIMEH Oipre MOCTKEHECTIK afiMakTa SKOHOMHKAIBIK KaTbIHACTAP/IBbIH
JaMybIH/, IIETEIIIK HHBECTHULMSUIAP/BIH TAapTBUIYBIMEH a3aMaTThIK KOFAM HHCTHUTYTHIHBIH JaMybIHIa
JECTPYKTHBTI POJIb aTKapaThlH Cblbailac KEMKOPJbIK KYKbIKOY3YLIBUIBIKTAPJbIH €peKIle KapKbIHMEH
ecyiHe, eTeK ajyblHa ceben OoJFaH MoH-)Kallapra 63iHAIK afpbIKIIa TYCiHIipMe Oepyre TaJIbIHBIC
skacanran. KoFaMIbIK MHCTHUTYTTap MEH KaThIHACTApIbIH AaMyblH, OipkKaTap Toyesci3 i3AeHyIIiIepaiH
FBUIBIMM ~ €HOEKTEpiH  Tajjgay  HOTIDKECIHAE  aBTopiaap  chifailac  JKEMKODPJBIK — KbUIMBICTBIK
KYKBIKOY3YLIBUIBIKTAP/IbIH QJICYyMETTiK-0KOHOMHUKAJIBIK, KYKBIKTBIK JKOHE cascH ceGenTepi MEH IIapTTapbliH
KiKTeyre TanmnblHbIc jxacaraH. CoJ CHSAKTBI Makajaja chiOaiiiiac KeMKOPIBIK KYOBUIBIC pEeTiHAe opKanai
KepiHic OepreH OypbIHFBI OJaKTac peclyOJuKagap apachlHIa Ja CalbICTBIPMaNbl Tajgay JKacalFaH.
ABTOpIIap MOCTKEHECTIK KEHICTIKTEe ChI0aiIac sKeMKOPIIBIK KYOBUIBICHIHBIH YCTIPTIH FaHa, HOMEHKIIATYpaJIbl
CHITIaTTa 3€PTTENIIl KeITeHIH, OHBIH KOPHITHIH/(BUIAPEIHBIH 0aChIM KOIIIUITIH /¢ KyOBUIBICTHIH IIBIHAWBI TYP-
CHIaThIHA ITapa-nap emecTirine Ha3ap aynapazbl. Cerbaiiiac )EeMKOPJIBIKKA KapChl KYPECTiH Mep3iMIi, cascH
TONTAP/bIH BIPKBIHA Kapail jKypri3iiyi chlbailiiac KeMKOPJBIKICH iprejec KyObUIBICTApIbIH OpIIyiHe oKem
COFajIbl, COH/Iail-aK MEeMJICKETTiK OMITIKTIH ¢ KaObUIaUThIH MIeUIIMACPiHE eoYip CEeNTIriH TUri3e/i.

Kinm co30ep: cpibaiinac »KeMKOPIIBIK, T1apa, MapaKkopibIK, KbUIMBICTBIK KYKBIK, KBUIMBICTBIK JKayanKepLIiik,
ChIOalac  JKEMKOPJILIKTBIH ~ JaMy TapuXbl, chI0aiijlac KEMKOPJBIKTHIK KaThIHACTap, Chl0aiinac
JKEMKODJIBIKTBIH ~aHBIKTAMAChl, CHIOAilac KEMKOPJIBIKTBIH THUIIOJIOTHSACH], ChI0aiac KEMKOPIIBIKTHIH
QJICYMETTIK-KYKBIKTHIK TAOUFATHL.

H.K. Opan6aes, H.H. Huetynnaes

Onpenesnenne, THIOJIOTUS U COUMAIBLHO-TIPABOBAs NPHPOIA
KOPPYNIIHOHHBIX NPABOHAPYLIEHUI

B cratbe paccMaTpuBaroTCsS  COLUAIBHO-DKOHOMUYECKUE IPUYMHBI KOPPYNLUOHHBIX  YTOJIOBHBIX
npaBoHapymenuii B Kasaxcrane. ABTOpBI pa3OMpaloT NPHPOAY NPOHCXOXKACHUS MOHITHS KOPPYILIUH B
STUMOJIOTHYECKOM cMbIciie. BMecTe ¢ Tem aBTOpaMu faeTcsi OpUrHHANIBHOE OOBSICHEHUE MPUYHH, BBI3BABIINX
OypHBIii POCT KOPPYIIIMOHHBIX NPABOHAPYIIEHUI B TOCTCOBETCKOM PETHOHE, KOTOPHII [0 CBOEMY MacIITady
UrpaeT JAECTPYKTUBHYIO pOJb B Pa3BUTHM 3KOHOMHUYECKHX OTHOLIEHHUH, IPUBJICUYECHUM HHOCTPAHHOMN
MHBECTHULIMM M Pa3BUTHU HCTUTYTOB TPa)kJAaHCKOro oOIecTBa. ABTOpHl Ha OCHOBE aHalIM3a Pa3BUTHUS
OOIIECTBEHHBIX MHCTHTYTOB, OTHOIICHUH, HAYYHBIX TPYAOB psifa HE3aBUCHMBIX HCCIICIOBATENCH Clemany
MOIBITKY ~ KJIACCH(UIUPOBATh  COILMAIBHO-DKOHOMUYECKHE, MPABOBBIE U  IOJIHTHYECKHE IPHIMHBI
KOpPYIIMOHHBIX IpaBoHapymeHnil. Takke B paboTe cheinaHa MOMBITKA IIPOBECTH MApALICTH MEXIY
OBIBIIMMH COIO3HBIMHU PECIyOJIMKaMH, Ii¢ KOPPYIIMOHHBIC SBICHHS MPOSBIIN ce0s 10-pa3HOMY. ABTOPEI
OTMEYAIOT MOBEPXHOCTHOCTh M HOMEHKJIATYpPHBIH XapakTep HCCIeA0BaHUMN, MPOBOJUMBIX B ITOCTCOBETCKOM
MPOCTPAHCTBE, PE3YNbTAaThl KOTOPBIX BO MHOTHX CIydasX MOTYT HE KOPPEIHPOBAaTbCSI C peaTbHBIM
nonoxkenueMm Jen. IlepuoandHocTs BefeHHs OOphOBI ¢ KOPPYMIUEH, CHIbHOE BIMSHHE HA KaMIIaHHIO IO
60pp0e C MPECTyNMHOCTBIO, B TOM YHCIIE U MPOTHB KOPPYIIHHU, OKa3bIBAIOT HETaTHBHOE BIHMAHHE HA MHBIE
cdepbl 00IeCTBEHHOM )KU3HEAEATENEHOCTH, a TaKkKe Ha IPHHATHE PEIIeHHI roCyJapCTBeHHBIMU OpraHaMH.
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Kniouesvie cnosa: xoppymius, B3sTKa, B3STOUHMYECTBO, YrOJIOBHOE ITIPABO, YrOJIOBHAs OTBETCTBEHHOCTH,
UCTOPHS Pa3BUTHS KOPPYMIHH, KOPPYIMIIMOHHbBIE OTHOLIEHHS, 3aKOH O KOPPYIIHH, ONIPEAEIeHNE KOPPYIIINH,
THUIOJIOTUS KOPPYIILMH, COIMATBHO-TIPABOBAs MIPUPOJIa KOPPYILIUHL.
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CYI[ NPUCHIKHBIX KakK 3JIECMEHT J€MOKpaTU3aluu CY}ICﬁHOﬁ CHUCTEMBI

Hccnenys yroJoBHO-POLECCYaIbHBIE HOPMBI, OMHCBIBAIONINE YCIOBHS M MEXaHU3M peau3aliuu Ccyfaa Mpu-
csokHBIX B PecmyOnuke KaszaxcraH, Helb3st HE OTMETHTb, UTO €r0 3HAYMMOCTh B JJAHHOM IIpoliecce, Oeccrop-
HO, MOXKHO CUHTATh O4YEHb BaXHOW. KOoHEUHO, Takas BaXKHOCTb MMEET y3KHil XapaKTep BBIPa)KCHUs, CBA3aH-
HBIIl IMEHHO C YTOJIOBHBIM IIporieccoM. BMecTe ¢ TeM MMEHHO B KOHTEKCTE TAaKOTO Y3KOTO XapakTepa
M IMEIOT MECTO BCSIKHE PACCYXKICHHS O CYITHOCTH JJIEMOKPATH3AIMH OOIIECTBEHHOTO YIPaBICHUS ITIOCPEACT-
BoM npaBa. CTaTbsl NOCBAIIEHA POJIM HHCTHTYTA Cy/a IMPHUCSHKHBIX Kak JIEeMEHTa JeMOKpaTH3anuy CyaeOHoN
CHCTEMBI, OTpa)karollelcs B ero MpeJHa3HaueHHN 1 BO3MOKHOCTH BBITIOJIHUTH 3TO MpeaHasHaueHue. M3yya-
eTCsl U MCCIIeIyeTCsl CO/IepKaHue TAKOTO MCKITIOUUTENBHOTO WHCTUTYTA, KaK Cy/ MPUCSKHBIX C MO3UIUHU CY-
IIECTBOBAHMSI €r0 Kak crocoba AeMOoKpaTu3aluu ooOmecTBa. IIpoaHamn3upoBaHbl COOTHOIIECHHUS Iieneif
(YHKIIMOHMPOBAHUS CyJa NMPUCSKHBIX B YTOJOBHOM Hpolecce, ero pakTHUecKOro COCTOSIHHSA U BO3MOXKHO-
CTH BBITIOJIHEHHSI TaHHOW ()YHKIMHU ITOCPEACTBOM JEHCTBYIOIIEH KOHCTPYKIMU HOPM, PErJIaMEHTHPYIOLIHX
CYIIECTBOBaHUE CyJa IPHUCSDKHBIX. B cTaTbe paccMOTpEHBI BOIPOCH! CYITHOCTH AEMOKPATHH Kak CyneOHOit
CHCTEMBI U TpaBa KaK MHCTPYMEHTa PEryJINpOBaHMs OOIIECTBEHHBIX OTHOIICHUH. ABTOpaMH ClellaHa Io-
IIBITKA JIaTh OTBET Ha Borpoc: «[loueMy MMeeT MeCTo MHCTHTYT IPHCSHKHBIX 3aceqareliel B CTPyKType yro-
JIOBHO-IIPOLIECCYATBHOTO 3aKOHOATENBCTBA? .

Kniouesvie cnosa: cyn MPUCSIKHBIX, IEMOKPATU3M, HAPOAHOE y4acTUE, MPUHIUI MPE3yMIIHHY HEBUHOBHO-
CTH, NIPaBOCYHE, CyaAeOHas BIACTb, PyHKIIMOHUPOBAHKE Cy/a IPUCSIKHBIX, KOJUIETUsl IPUCSHKHBIX 3acenare-
JIeH, yroJIOBHBIN MPOLIECC, CYAONPOU3BOACTBO.

Hauunas onmcanue cOOCTBEHHO CYNTHOCTH M CTPYKTYPBI IIPOOJIEM JIEMOKpATU3aIUK CyNIeOHON CHCTe-
MBI TIOCPEJICTBOM CYyJia MPUCSHKHBIX, HEIb3sl 3a0BbIBaTh, YTO TAKOBOE OCHOBAHO Ha TINATEIHHOM H3yYCHUU
MeXaHM3Ma 3aKOHOJIATENIbHOM persiaMeHTallid TaHHOTO WHCTUTYTa, OOHapy)KeHUH TpoliieM ero peanusa-
ruu. [lo cymecTBy, 3TOT MPOLECC U SIBIISIETCS OCHOBOW aHAlM3a COOTHOIICHUS melel (pyHKIMOHUPOBAHUS
CyJla MPUCSDKHBIX B YTOJIOBHOM TIpoIlecce, ero (pakTHYeCKOro COCTOSIHUS W BO3MOXHOCTH BBITIOJTHCHUS JIaH-
HOU (YHKIMH TTOCPEICTBOM JICHCTBYIONIEH KOHCTPYKIIMM HOPM, PETIIAaMEHTHPYIONINX CYIIECTBOBAHUE Cya
MIPUCSHKHBIX.

Henp3s He 3aMeTUTh, UTO TaKOW aHATM3 caM IO ce0e BeChbMa eMKHIA H HETPOCTOM MPOIIEeCC, MOCKOIBKY
COJICP)KUT B ce0e M3ydeHHUE psija O0s3aTeNbHBIX DIIEMEHTOB, XapaKTepPHCTHKA KOTOPHIX W OINpEeIsieT pe-
3yJIBTaThl IPOBOAMMOTO CpaBHEHUs. [lepeurciiM 3TH OCHOBHBIC JIEMEHTHI, 3aJI0KHB B OCHOBY OOpaIleHus
K HUM PsiJI BOIIPOCOB PUMCKOTO IPaBa, PACKPBITHE KOTOPBIX OMPEACISAeT MOMHOTY XapakTepuctuku. K naH-
HBIM BOITPOCAM MOXHO OTHECTH cieayromue: «KTo, 4To, Kak, mouemy?».

[Ipu 3TOM MoOCHETHMI U3 HUX, PACKPBIBas TpEIHA3HAUCHHE CYyJla MPUCSKHBIX, SIBISIETCS 3JIEMEHTOM,
BEITIOHSIFOIIIMM POJIb BEKTOpPAa KOHCTPYHPOBAHHS COJACPIKAHUS MPOYHX BOMPOCOB, MOCKOJILKY BCE TOCIE-
JTYFOIIIME AJIEMEHTBI JTIOJKHBI TaK COOTHOCUTHCS C HUM, YTOOBI, KAK MUHUMYM, HE TTPOTHBOPEYUTH OCHOBHOM
(YHKIMU cyla TPUCSDKHBIX, a B HJealie MOJTHO 00ecleunBaTh ee pean3aiuio. VIMEHHO MO3TOMY, a TakkKe
BBUIY cienoBanus Gopmyne M. Xatlinerrepa «lIpeaHa3zHaueHre—CMBICI—TTOHUMaHUC—TIOHSITHE, ONMCAaHHON
HaMU BBIIIE, ObIIO OBl BEPHBIM HAauaTh OMMCAHKME BCEX YKA3aHHBIX AJIEMEHTOB MMEHHO C JIEMEHTA «II0Ye-
my?» [1].

[IpenBocxuinas onrcaHue TAHHON COCTABISIONICH PabOThI, XOTEIOCh OBl OTMETHTH, YTO €r0 BAXKHOCTh
MPsIMO KOPPECTIOHAMPYETCS C Ha3BaHUEM Pa0OThI, TOCKOJIBKY POJIb CyJa MPUCSKHBIX OTPaXaeTcs B €ro
MpeHa3HaYCHUU U BO3MOXXHOCTH BBIMIOIHUTD 3TO TpeiHazHaueHne. IMeHHO Mo3TOMY 3TOT BOIPOC CIIEeIyeT
CUMTATh OCHOBOTIOJIATAIONIMM B HCCIIEJOBAHUM BCETO KOMILIEKCa 0003HAYCHHBIX BBIIIIE 3JIEMEHTOB.

Urak, orBeuas Ha Bompoc «[loyeMy mMeeT MeCTO MHCTHUTYT MPUCSDKHBIX 3acefaTeleil B CTPYKTYpe yro-
JIOBHO-TIPOIIECCYATLHOTO 3aKOHOAATEIBCTBA?Y», CISAYET YUUTHIBATh, YTO OCHOBHAS MPUYUHHOCTh €r0 BBE/IC-
HUSI, KaK MBI YK€ 3aMETHJIH, COCTABIISIS TEMY HAIIETO MCCIICAOBAHMS, IPSIMO BBIpaXkaeT CYIIHOCTh JIeMOKpa-
TH3AIMH CyJeOHON cucTeMbl. JIaHHBI WHCTUTYT HMEET MECTO KaK CIOCO0 pealin3ainuy CTPEMIICHHUS C/IENaTh
MPaBOCy/IUE «HAPOIHBIMY», T.C. TAKUM, B KOTOPOM BIJIACTh Cy/AeOHas Omke K Hapoay, TAKUM, B KOTOPOM
WMEHHO HapoJl SBISETCS MCTOYHUKOM cyneOHoW Brmactu. [Ipyn 3ToM OONBIIMHCTBO HAapoJia, B MPEICTABU-
TEJBCKOM KOHTEKCTE, peallu3ysl CBOIO MPABOBYIO (PYHKIIUIO, pEaTU3yeT OCHOBHI IEMOKPATHH, IEMOKpPATH3Ma
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B 00mmIecTBe. 3aMETHUM, YTO JTUAJIOT O BPEJC W IMOJIb3E TAKOM KaTErOPUH, KaK CyJ MPUCSKHBIX UMEET CBOIO
JONTYI0 UCTOpHI0. HacTompko HONTYr0, HACKOIBKO CYIIECTBYIOT KOHTHHEHTAJIbHAs M COCTS3aTeNbHas CHC-
TEMBI CyJIOTIPOU3BOJICTBA B UCTOPUH YeJIOBEUYeCTBA. BmecTe ¢ TeM B paMKax Hamiei paboThl MBI HE MOXEM
00oWTHCh 0€3 M3ydYeHMs] OCHOB TAaKOI'0 JHANIOrTa YXKe TMOTOMY, YTO C TOYKU 3PEHHSI MHTEPIPETAIIMOHHON
MPaKTUKHU MMO3HAHMS Jito0asi MpUYMHA SABJSIETCS OCHOBAaHHMEM, BEKTOPOM Pa3BUTHS MEXaHM3Ma pealn3aiuu
MOCNEJACTBUM caMoi 3TOoM npuuuHbl. [loaTOMY, ONHUCHIBas IUIFOCHI U MUHYCHI, UMEIOIIIE MECTO B PE3yJIbTaTe
CYILIECTBOBAHUSA Cy/a MPUCSIKHBIX, MbI OMTUCHIBAEM U YCJIOBHS KAYECTBEHHOM peanu3aluu caMoro HHCTUTYTa
Cylla MPUCSKHBIX, YTO UMEET MPsIMOE OTHOLICHUE K BONPOCY JOCTUKEHHUS €r0 OCHOBHOM L€ — JEMOKpa-
TH3alM{ YTOJIOBHOTO CYAOIPOU3BOICTBA.

XoTenoch OBl OTMETUTH, YTO 0003HAUEHHBIN AUAJIOT HMEET IHMPOKHUIA PaKypC TOUEK 3pPEHHS O IUTI0CaX U
MUHYCaxX Cy/ia IPUCSKHBIX, 00bEME JaHHBIX TUTFOCOB M MUHYCOB. [lombITaeMcs Kak-TO OOBESIUHHUTE OOIICH
CTPYKTYpPOH M COIEp’KaHHUEM BeCh 3TOT IMIMPOKHHA CHEKTP Pa3IUYHBIX TOYEK 3PEHUS, B3SB 32 OCHOBY IBE
HanOoJiee KOMIUIEKCHBIC To3umuu. K mepBoii u3 HUX X0TeNnock Okl oTHecTH Touky 3penus b.K. [llnapbaesa,
KOTOPBIM yKa3bIBAa€T Ha TO, YTO B HAYKE OTEUECTBEHHOTO YIOJOBHOT'O MpOIEcca CIOKWIUCH TUAMETPATbHO
MIPOTHUBOIIONOKHBIE MHEHHUSI OTHOCUTEIBHO MOJIETU BBOAUMOro B Kazaxcrane MHCTUTYTa MPUCSIKHBIX 3ace-
JaTenei.

B.K. [lInapbaeB cuuTaer, 4To €CJIM CYMMHUPOBATh, TO B MOJIB3Y NMPHUCSDKHBIX 3aceqaTeliei BhIIBUTAIOTCS
CJIEIYIOLIUE apTyMEHTHI:

— MIPUCSDKHBIE 3aceaTeNId He3aBUCHMBI OT CIIOKUBIICHCS CyIeOHOM TIPAKTHKH;

— YCHJIMBAETCS COCTSA3ATENbHOCTh HCCIIEIOBAHHUS 00CTOSTEIHCTB JIENa;

— BepcuM OOBMHCHHS W BEPCHH 3aIlUTHl TPOBEPSIOTCS HA MPOYHOCTh HEMOCPEACTBEHHO B CYJIE,
B MIPUCYTCTBHUHU MPUCSKHBIX 3aceaTeleH;

— n3 QyHKIMH TpoQecCHOHANBFHBIX CYAEH MUCKII0YAeTCs] BOMPOC O MOJHOTE W BCECTOPOHHOCTH HCCIIe-
JIOBaHUS 00CTOSITEIBCTB JIEIIA;

— UCKJIIOUCHHE HHCTUTYTA BO3BPALICHUS YTOJIOBHBIX JIEJ Ha JOMOIHUTEIBHOE PacCaeI0BAHNUE;

— yCHJICHHE TIPHHIINIIA TIPE3YMIINH HEBHHOBHOCTH (BCE HEYCTpaHMMBbIE COMHEHHS B OIICHKE J0Kaza-
TEJHCTB TOJIKYIOTCS B TIOJIB3Y MOJICYTUMOTO);

— UCKJIFOYCHHE BEPOSTHOCTH HE3aKOHHOTO M HEOOOCHOBAaHHOTO OCYXJICHUS TPUCSKHBIMU, TIOCKOJIBKY
MOCIIEZICTBHSA B BUJIE HE3aKOHHOTO OCYXIEHHS HECOMOCTABUMBI, 1 HEOOPATHUMBI TI0 CPAaBHEHHUIO C HE3aKOH-
HBIM OTIpaBJaHHEM;

— HAJIMYUE TPOIICCCYATBHBIX TAPAHTHIA OTMEHBI IPUTOBOPA B CIIydasx HE3aKOHHOTO U HE0OOOCHOBAaHHO-
T'0 OTPaBAAHUSA CYJIOM MPUCTKHBIX;

— OTpaBIAaTEeNbHBIA BEPAUKT MPHUCSKHBIX — ATO peakius o0IecTBa Ha U3IEPKKH MPABOBON MOIUTHKH
rocyAapcTBa;

— CyJ TIPUCSHKHBIX — 3 (EKTUBHBINA CIIOCOO CHUKECHUS YPOBHS KOPPYIIIHU B CyJlaX W MPABOOXPaHU-
TEJIHHBIX OpraHax;

— CyJ IPUCSHKHBIX — MPOTUBOBEC JINYHOMY Cy/Ie0HOMY YCMOTPEHHUIO U TIOJIUIEHCKOMY TTPOU3BOIY;

— CYJI IPUCSHKHBIX — TapaHTUs HE3aBUCUMOCTH CYyAcOHOM BIaCTH;

— MPUCSDKHBIE 3aCeaTeNld YYacTBYIOT B OTPEAeNIiCHIH pa3Mepa HaKa3aHus, OTBedas Ha BOIPOC O CHHC-
xoxaeHuu [2; 18-24].

AHaNOruyHoO, apryMeHThI POTUBHUKOB BBEJICHUS Cy/1a MPUCSAKHBIX 3aKIIIOYAIOTCS B CICIYIOIIEM:

— TIPUCSKHBIE 3aCeIaTe I HEKOMITIETEHTHBI PEIIaTh BOMPOCH MpaBa (KBau(UKanys, HaKa3aHue u 1p.);

— MOHUMAaHKE CBOEH HEKOMIIETEHTHOCTH B BOIIPOCAX IIpaBa JHIIAET MPHUCSHKHBIX 3aceqaTeniell yBepeH-
HOCTH TIPU OIICHKE BOIIPOCOB (haKTa;

— TIOJICYTUMBIH JINIITAETCS TpaBa BEIOOpa (hOPMBI TPABOCY/IHS;

— CyIIbH MOTYT OBITh OOBEKTUBHO MPeIyOeKICHbI B OTHOIICHHHU IMOJICYJMMBIX, 3HAsI MaTepHalbl JOCY-
NeOHOTO TIPOU3BOJICTBA M UCIIBITHIBAS ONIPEICIICHHYIO MPOECCHOHANBHYIO e opMaluio;

— 00BEKTUBHOE U CYOBEKTUBHOC BIMSHUC CYACH Ha MO3UIIMIO MIPUCHKHBIX 3aceAaTeseii, BO3SMOXHOCTh
BBIOOpA TOW MJIM MHOU BEPCUU COBEPIICHUS MIPECTYIUICHIS;

— 3HAHUWE TPUCSHKHBIMH 3acelaTesIMU CaHKIUHU cTtatbu YK MoXeT mpuBecTH K HEOOOCHOBaAaHHOMY
ONpPaBAATEILHOMY IIPUTOBOPY;

— 3HaHWE MPUCSKHBIMU 3aCEATEeNIIMU HETaTUBHBIX CBEJACHUM O JUYHOCTH IMOJCYIUMOIO MOXET IpHU-
BECTH K MPEAB3ATOCTH IPHU OIIEHKE JOKA3aTEIbCTB;

— OIpaBAaHNE MPHUCSHKHBIMH 3acelaTeNlIMUA MOJACYINMOrO IpH JAOKAa3aHHOCTH €ro BUHBI (HampuMep,
yOUIHCTBO Cympyra npu u3MeHe, YOUICTBO MOJUIEHCKOT0) MOXKET YKa3bIBaTh HA HEOOXOIUMOCTh TIPUMEHE-
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HUS aKTa MOMIUTOBAHMS, HECOBEPIIIEHCTBO YIOJIOBHOTO 3aKOHA MIJIM CBHJIETEILCTBOBATh O TUPAHUH MPECTa-
BHTEJIEH TOCYJapCTBEHHOW BIIACTH, MPEATIOIIOKUTE OECCHIIME 3aKOHA MO0 OTHOIICHUIO K BOZHHUKIIIEMY Iapa-
nokcy [3].

Bropas no3unus cesizana ¢ ucciegoBanueM O.P. PaxmeTynnHOM, TakKe MOMBITABIICHCS KOMILTIEKCHO
OTHCaTh MPEUMYIIECTBA Cy/a MPHUCSHKHBIX B CTPYKTYpE IpaBa U conmyMma. He 3aTparmBasi oTpHUIaTeNbHBIX
MOCIIEZICTBUN CYIIIECTBOBAHUS CyZa MPHUCSIKHBIX, IOCIETHSS ITOIaraeT, 9YT0 K TOJ0KUTEIFHBIM aClIeKTaM ero
CYIIECTBOBaHUS MOYXKHO OTHECTH:

— TO 00CTOSATENBCTBO, YTO YYaCTHE HAPOJHBIX MPEJCTABUTENCH B MPaBOCYINU CIIOCOOCTBYET NMPHBHE-
CCHMIO B HETO KMTEHCKOM ONBITHOCTA U MYIPOCTH, HEUTPAIU3aIlUH BIUSIHUSA TPodhecCHOHaIbHOMN aedopma-
1Y Ha KaYeCTBO CYJICHCTBA;

— TOT (haKT, 4TO Y4acTHEC HAPOIHBIX MPEICTABUTEINCH B MPABOCYANH CIIOCOOCTBYET MPEOIOJICHUIO HeTa-
THBHOTO BIIMSHUS KOPIOPATHBHOCTH W KOPIOPATUBHON 3aMKHYTOCTH CyNeOHOW CHCTEMBI, COJAEHCTBHIO B
0oprOe ¢ KOpPYIIIHEH;

— TO 00CTOATENBCTBO, UYTO CYIIECTBOBAHUE CYyJa MPHUCSKHBIX CIIOCOOCTBYET MOBBIIICHUIO YPOBHS B3a-
MMHOTO JIOBEPHS 00IIECTBA M TOCYIapPCTBA, IPEOIOJICHUIO OTUYKICHHOCTH MEXy HUMH,

— TOT (akT, YTO CYIIECTBOBAHME CyZa MPHUCSKHBIX CIIOCOOCTBYET TOBBIIMIEHHIO KadecTBa IpPEIBapH-
TEJIHHOTO pacciieIOBaHUS W PACCMOTPEHHUSI YTOJIOBHOTO Jieia CYIOM, CTUMYJIHPOBAHHUIO COCTSA3AaTEIHHOCTH
Mpoliecca, yIydIIeHHI0 Ka4ecTBa padoThl MPO(eCCHOHATBHBIX YIaCTHUKOB YTOJIOBHOTO MPOIIECCa U B IIEJIOM
KauecTBa npasocynus [4].

ITombITaeMcst caMOCTOSITENHHO OOOOIIHMTH MEPEYUCICHHBIE TE3WCHl O CYIIECTBE NPEHMYIIECTB
Y HEJIOCTAaTKOB Cy/a MPHUCSDKHBIX B KOHTEKCTE KPUTHIECKOTo aHanmn3a. OMHOBpEMEHHO HaMU OyIyT MPHBO-
JUTHCSI TIPOYNE TOYKU 3PEHUS Ha CYIIHOCTh TIO3UTHUBA UCIIOIB30BAHUS Cy/la PUCSKHBIX, OTIIMYAFOIIUECS OT
no3uumu b.K. Hlnap6aesa u O.P. PaxmerynnuHoi 6osiee HU3KUM YpOBHEM aOCTparupoBaHHUAL.

Urax, nepswviii mesuc ykazviéaem Ha mo, YMO HPUCANCHbIE 3aCe0amen He3d8UCUMbL OM CYOeOHOL
npaxmuxu. BHIMaTeIbHOE U3yUeHNE Cero Te3uca MO3BOJSET yKa3aTh HA TO, YTO OH, JCHCTBUTEIBHO, UMEET
MPaBo Ha KHU3Hb, XOTh U HE B a0comoTe. CyNHOCTh JAHHOTO TE3KCA CBSA3aHA C TEM, YTO MPUCSIKHBIC 3acea-
TEJH, JCHCTBUTENBHO, HE CBSI3aHBI MPEIBIIYIINMHU PEIICHUSIMH 110 paCCMaTPUBAEMOMY NIy M MPOYHM Je-
JIaM Y€ TIOTOMY, 94TO YacTOTa UX YYacTHs B YTOJOBHOM CyJIOTIPOU3BOJICTBE 3HAYUTEIHHO HIKE, YEM Y TIPO-
(hecCHOHANBHBIX CyAei. DTO MO3BOJSICT UM Pa30HMpaThcs B CYIIECTBE Jiena, He Oyay4u 00yCIOBICHHBIMU
CJIOKHMBIITUMUCS JIOTHYECKUMU CTEPEOTHIIAMH, MPE3YMIIIIUSIMY TOJTKOBaHUs ()aKTOB, UCXOJS JIUIIh U3 CBOCH
COBECTH ¥ TIPEJICTABIICHUH CIIPaBENTUBOCTH. B 00IeM-T0 3TOT (GakT M MO3BOJISIET OTIMYUTH Tpodeccro-
HaJBHBIX CyJIel OT MPUCSHKHBIX, OTHOBPEMEHHO OOHaXKas psil MpooeMm.

K mepBo¥i U3 HUX HY)XHO OTHECTH TOT (DaKT, 4TO W3MEHEHHE CO3HAHMS U MHTEJUICKTA YCIIOBEKa, Hace-
JICHUSI, HAPOJIa SBJISCTCS IMOCTOSHHBIM MPOIECCOM, TIOATOMY PEIICHUE CyJla MPUCSKHBIX 37€Ch BO MHOTOM
SIBIISIETCSI PE3YIBTATOM MOPAJTbHO-HPABCTBEHHBIX XAPAKTEPUCTHUK MPHUCHKHBIX. 3aMETHM, YTO TOCJETHUE,
KaK MpaBwII0, a0COTIOTHO HEMPOPECCUOHATBHBI C IOPUIAHYECKON CTOPOHBI, & YUUTHIBAS, YTO MPABO SBIISETCS
KOHIICHTPUPOBAHHOW BEKaMHU MYJIPOCTBHIO HAPOJIA, MIPUCSHKHBINA MPUHUMAET PEIICHUE UHTYUTUBHO TIO OTHO-
IICHUIO K JJAHHON MYAPOCTU M C TOYKH 3pSHUsI MMO3HAHMUS B MEHbIIIEH cTeneHu oco3HaHHO. Kak ciencraue,
MBI ITOJTy9aeM COMHHUTENBHOE C TOUKH 3PEHUS CIPaBEIITUBOCTH, HO OECCTIOPHOE ¢ TOYKH 3PEHUS JIETHTUMHO-
ctu permenue. [Ipu 3TomM mociaemnsis (JETUTUMHOCTE) TOTHOCTHIO HUBEIHUPYET MEPBYIO (CIPABEIIIUBOCTS)
y’Ke BBUJIy TOTO, YTO MOHSATHE CIPABEUIMBOCTH HE HMEET MATEMATUICCKOTO BBIPAXKEHUS U TIOTOMY TITyOOKO
cyOBeKTHBHO. A pa3 Tak, To Jrobas ee popma, maxe sIBHO MmapagoKcaibHasl, OyIydrn MUHAIMAIBEHO 000CHO-
BaHHOW M UMes XOTs OBl OIHY MaJIeHbKYIO MPUYHMHY, UMEET PaBHBIN IIaHC, @ C TOYKH 3PEHUS TIPUOPUTETA
JISTUTUMHOCTH OJTHO3HAYHO TPEOJI0JICBAaCT Jaxe IIyOOKO 00OCHOBaHHOE Mo Jjioruke perieHue. Ceit dakt
MpeIoiaraeT Kak Mpu3HaHue HUYTOXHOM MJIeH KyJIBTYpHOTO IpUMaTa 3JIUTHI, TaK U MOJIHOE OTOXICCTBIIC-
HHUE CyJla MPHUCHKHBIX C HAPOAOM-OOJBITMHCTBOM, YTO COOCTBEHHO M PEaN3yeT WAL JEeMOKpPATHH, XOTb
U B yiiep0 pazButuio obmiectBa. Cama ke ujies KyJIbTYPHOTO IPUMATa TPEAIoiaracT, 4ro cyie0Has BIacTh
MOJXKET U JTOJDKHA OBITh HECKOJIBKO JIYYIIE, YeM OOIIECTBO B IIeJIOM. MteanbpHas MOJIeNb 00IecTBa Ha TpaK-
THKE HUKOTJIa HE JOCTHUTaeTCsl, HO K HEH HY)XHO CTPEMHUThCS, M ITO3TOMY OOIIECTBO BIIPABE OXHJATh, YTO
MpaBoOBasl CHUCTEMa CTPaHbI, CyJAcOHas BIACTh M CYIAbH OYIyT OTBEYaTh OOJice BHICOKMM TPEOOBAHHIM, YeM
Ipyrue wWwieHsl obmectBa [5]. JlelcTBUTENBHO, TaHHAS WIS HOCUT BEChbMa CIIOPHBIA XapakTep, W00 dIuTa
Hapoja He MOXET 3WKIUTHCS HAa COLHMAIbHOW COCTABISIONICH YK€ MOTOMY, YTO OHA MOXET OBITh TOJIBKO
TEXHOKPATHUYECKOM 1100 penurno3Hoii. Bee mpoune HampaBiieHUS MMO3HAHMSI YEIIOBEUSCTBA HE HOCAT HJlea-
JUCTUYECKOTO XapakTepa, a 3HAYNT, HE MOTYT CZAeNaTh 3TO OOIIECTBO JIyYIle ¥ MOTOMY HE MOTYT HOCHTH
AMUTO0OPA3YIOIIETO XapaKTepa.
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Bropas mpobiiema cBSI3pIBaETCS C BEPOATHOCTSMH MOTAIAHUS B YHCIIO TTPHUCSHKHBIX JTUT, OTIIHYAIOIIAX-
Csl TI0O CBOMM XapaKTEPHCTHUKaM OT YCpPeIHEHHOro 00pa3a deloBeKa—TpaKIaHUHA—TIPEICTABUTEINST OOJBIIHH-
CTBa Hapoja. JTa mpobiieMa CaMOCTOSATENFHO PacCMaTPUBAETCS] HAMHU IO OTHOIIEHHIO K KaTETOPHH BOIIPOCa
«KTO?», OJHAKO CBSI3b €€ C MPUYUHHOCTHIO OYEBUIHO paBHA B TaKOM CTEMEHHU, B KAKOM OUYEBUAHA CBA3b U C
BOIIPOCOM «UTO?», HOO M B TOM U B JAPYIOM CIIy4ae MPUIUHHOCTH HE MOXKET OBITh OTOpPBaHA OT CYIIECTBA
BOIIpOCa U CyOBEKTa, Er0 pa3pemIaonero.

B mienom ke maHHBINA Te3UC sSBISETCS HanOoJiee BAXXHBIM U PACIPOCTPAHEHHBIM B Yepelie JOBOJAOB B
MOJIb3y Cy/Aa MPUCSKHBIX C TOYKU 3PCHUS MOHMMAHHUS €ro KaK MHCTPYMEHTa AEMOKPATU3allMH, YTO MOJ-
TBEpKIaeTcst 0OMIMeM paccykIeHuil Ha 3Ty Temy. [IpuBeneM B kauecTBe MprMepa HEKOTOPHIE U3 HUX.

— OCHOBHBIMH JIOBOJAMH BO3POXIEHHUS CyJa NMPHUCSHKHBIX CUYHTANHCH: €ro JEMOKPAaTH3M, OObIIas
KOJUISTHaIbHOCTh TI0 CPABHEHUIO C APYTUMU (hopMaMH y4acTUsl Hapo/ia B OTIIPABICHUN MIPABOCY IS, 00BEK-
TUBHOCTbH, OPHUEHTAIMSI Ha MYAPOCTh W CHPaBEUIMBOCTh HEHCKYIICHHBIX B MPABOBOM (opMann3Me HapoI-
HBIX TIPEACTAaBUTENEH, MCKIIOUYEHIE MAaCCHBHOCTH IMPHUCSHKHBIX MPH PEIICHWH MOCTABIECHHBIX MEpe] HUMHU
BOIIPOCOB U T.JI., HO CaMO€ TJIABHOE JOCTOMHCTBO CyJa MPUCSKHBIX YCMAaTPUBAIOCh B TOM, YTO KOJUIECTHUS
MPUCSHKHBIX 00ECTICYNBACT HE3aBUCUMOCTD CYJICH.

— Bpsin 11 MOKHO TIpeACTaBUTH cebe TaKylo CUTYalllio, KOT/Ia B HAIlIE BPEMsI OJFH CYAbSI CMOXET YTo-
BOPHUTH JIBEHAINATh MPU3BAHHBIX 10 XPEOUIO HAPOIHBIX 3aceAareicii OObSIBUTh OOBUHUTEILHBIA TPUTOBOP
B OTHOIIICHUY HEBUHOBHOTO BOIPEKH UX YOCKICHHUIO WX e ONPaBIaTh MpecTymuieHue [6; 49, 78].

— JIy1st 0OBEKTUBHOM OIEHKH JTOKA3aTEIBCTB MO0 YTOJOBHOMY €Ny HYXEH OOJBIION KUTCHCKUI OIIBIT,
HECBSI3aHHOCTbH CIIOKHMBIITUMICS B CyJaX CTEPEOTHIIaMH, T0OPOCOBECTHOCTh W HPABCTBEHHAs YHCTOTA. Bee-
MU 3TUMH Ka4€CTBaMU JOJDKEH 00JIafaTh MPUCSHKHBIN 3acenarens [7; 42].

— Ilpencrasnsercsi, 9To HanboOJiee COBEPIIEHEH TOT CyJ, KOTOPBIH SBISETCS BIOJHE HE3aBHUCHMBIM,
Croco0eH BHYIIATh OBEpHE K CBOMM PEIICHHSM M KO BCEH CBOEW NeATeNbHOCTH. U NMUIIb B TaKOM Cy[e
Hau0OoJIee MOJTHO BO3MOXKHA pealin3alvs MPUHIIMIIOB YTOJOBHOIO CYAOMPOU3BOACTBA. B oTiaMune OT KOpOH-
HOTO Cy/ia HET COMHECHUH B TOM, YTO CYJ C yYacTHEM IMPHUCSKHBIX 3ace/aTelieil siBisieTcs: 0ojiee HE3aBUCH-
MBIM [8; 26].

— IlpucsxHbIe TOJKOHTPOILHBI OOIIECTBY U BCEM YYaCTHUKAM CyJIeOHOTO pa3ouparenbcTsa [9].

— KonudecTBeHHBIN AIIEMEHT W HAIMUKE MPEACTaBUTENEH Pa3HBIX COLMAIBHBIX TPYII CPEIU MPUCSIK-
HBIX BHOCAT B CYZeOHBIH MPOIECC YyBCTBUTEIBHBIN 3JIEMEHT OOIIECTBEHHOTO KOHTPOJIS.

3aMeTHM, YTO WHOTJIa OOMIIME apryMEHTOB, OMPE/ICISIONINX HE3aBUCUMOCTh CyJla TPUCSIKHBIX KaK OT
CJIOKHBIIIEHCS CyJeOHOM MPaKTUKHU, TaK U OT KAKUX-JIMOO JPYTUX JIUI, TPEBPAINASTCS B CILUIOIIHYIO XBajieO-
HYI0 OJy CyAy HPHUCSIKHBIX, B KOTOPOH BOIIPOCH MPOILECCYaTbHOTO XapakTepa MepeMemniaHsl ¢ BOIPOCaMU
TICUXOJIOTHH BocTpuATHs. Takas 3KIIEKTHKa BBI3BaHA KaK OTCYTCTBHEM B IPOIECCYaTbHOM IPaBEe HOPM,
MPEIMOJIATaAl0NUX HEBO3MOXKHOCTh BJIMSHUS HA JIUIO (K TIPUMEPY, TOCPEICTBOM YCTAHOBJICHUS HUCKIIOUH-
TEJIHHOTO MPaBa), TAK M TEM, YTO YEIIOBEK, OyIyYN KOJUICKTUBHBIM CYIIECTBOM, TaK WM UHAYE, MUMUKPHUPY-
€T TI0 OTHOIICHHUIO K CPEIe CBOETO HaXOXKICHHS. DTO BBIPAXKAe€TCA B HEOCO3HAHHOM KOITMPOBAaHUH JCHCTBUI
JIPYTUX WICHOB COIMyMa, AITOPUTMOB JICHCTBHM, OIICHOYHBIX MTOAX0A0B. B 3TO# cBsI3M 1000 CYOBEKT HE-
3aBHUCUM POBHO HACTOJIbKO, HACKOJBKO CHJIBHO BBIPaXKE€HA €ro MHAUBUAYaNbHOCTh. IIpu ATOM Takas MHIU-
BUYaJIbHOCTh 3aBHCUT OT MPO(ECCHOHAILHOTO CTAHOBJICHUS JINYHOCTH, CBS3BIBAEMOW KOPIIOPATUBHOW ATHU-
KOM (3TUKOHM MajbIX TPYII), 9TO, B CBOIO OYEpEh, BEIICIICT CYACHCKUI KOPIyC U3 OOIIECTBa B IMEJIOM U HE
MO3BOJIICT OJHO3HAYHO OTOXIIECTBUTH €ro ¢ o0miecTBoOM. VIMEHHO Takas pa3HHIIA MEXIY MPUCSKHBIMH,
OTOXKJISCTBIISIOIIUMH HApOJl, U y3KOMPO(PECCHOHATLHONW KAacTOM CyAel U MO3BOJISCT yKa3aTh Ha HE3aBUCH-
MOCTh TIEPBBIX Ha YPOBHE JIMYHOTO BOCHPHUATHS (AKTOB U UX oneHkd. OJTHOBPEMEHHO OHA YKa3bIBaeT U Ha
OOJIBIIYI0 IEMOKPATUYHOCTh JAHHOTO WHCTHUTYTa. UTO Ke KacaeTcs MpOIEeCCyalbHOW COCTaBJISIONICH, TO
OHa CPaBHUTEIHHO JIETKO 00CCIIEUNBACTCS MPOCTHIM YCTAHOBICHUEM IOPUINYECKOTO MTPUMATa MPUCSKHBIX B
MIPUHATHH PEIICHUS HAJ IPOYNMH YIACTHHKAMU (CYIbsSIMHA), 9TO (B 1esioM) 1 uMeeT Mecto [10; 85].

Bmopuvim mezucom 6 nonwv3y cyoa npUCA’CHLIX 6 Yepede NepeyucieHHbIX Gbliie SIGNAEMCsl MbICIb O MOM,
YMO UCNONIL308AHUE, NPUMEHEHUE CYOa NPUCAICHBIX YIVHUIAem cOCMA3amenbHOCMb UCCIe008aHUs 00Cmosi-
menbcma dena. XOTeNnoch Obl cpa3y OTMETUTH, YTO TAHHBIN TE3HC HE SBJSETCS B MOJHOW MEpPe OTHOCUMBIM K
BOIPOCAM JIEMOKpATH3aIMK CYIeOHOM CHCTEMBI YK€ IMOTOMY, YTO COCTS3aTeNIbHOCTh HE sIBISIETCS 00s3a-
TEJIBHON TpEeATeucii HAPOTHOTO MPEICTABUTEILCTBA OONBIIMHCTBA. 1100 COCTA3aTENEHOCTE OMpeAeseTCs
BO3MOXKHOCTSIMH CTOPOH B UCCIICJIOBAHUU OOCTOSATENBCTB JIejia, HO HUKAK HE 0COOBIM cTaTycoM cyaa. bomnee
TOTO, HY’KHO 3aMETHTh, YTO OOIIME YCIOBHS COCTA3ATEIHHOCTH, B CIlydae C PacCMOTPEHHEM Jejia CyIOM
TIPUCSKHBIX, HAPOTHB, HApyIIaroTCsA. TakoW mOBOM CBsi3aH C cymiecTBoBaHHeM CT. 650 YromoBHO-
MpOoIECCYanbHOTo Kojiekca «OcoOCHHOCTH CyAeOHOTO CIICACTBHS B CY/Ie C Y4aCTHEM MPHUCSHKHBIX 3aceaaTe-
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Jieit», OTpeJelsonell 0COOCHHOCTH Cy/IeOHOTO CIIEACTBUS B CYyJE C Y4acTHEeM NPHUCSKHBIX 3acellaTellei.
Tak, 4.6 MaHHOW CTaThM MPSIMO yKa3bIBa€T HA HEBO3MOXKHOCTH HCCJIEIOBAHMS B Cy/Ae OOCTOSITEIBCTB, CIIO-
COOHBIX BBI3BATh MPEAYOCIKICHIE O BUHOBHOCTH IMOJICYAUMOTO. JlaHHas HOpMa MpsiMO HapyIlaeT paBEHCTBO
CTOPOH B TPEIOCTaBICHUU JIOKA3aTeNIbCTB M 0OJIee JCTANBHO OyJIeT paccMOTpeHa HaMH TMO3/HEE, OJHAKO
yKe ceifdac MOXHO C/eJaTh BBIBOJ O TOM, YTO C TOYKH 3PEHHS] COOTHOIIEHUS MPUYMHHOCTH BO3HUKHOBE-
HUS Cyla MPHUCSDKHBIX U COCTS3aTeNbHOCTH, KaK XapaKTepUCTHKH Tpollecca, TaHHbIe MMOHITHS HE COOTHOCH-
MBI, a YTBEPKJICHUE O TOM, YTO CYJ MPHUCSKHBIX MO3BOJUT CICNATh YTOJIOBHBIN IMpoliecc OoJiee cocTsza-
TEJIHHBIM, SIBIIIETCSI HEBEPHBIM.

Tpemvum me3ucom 8 YKA3aHHOM Gbllie CRUCKE NPEeUMYUecmes cy0a NPUCANCHBIX ABIAeC Ymeepicoe-
HUe 0 MOM, 4mo @epcul 0OBUHEHUS U GEPCUU 3AWUNBl NPOGEPSIOMC HA NPOUYHOCHb HENOCPEOCHEEHHO 8
cyoe, 6 NpUCYmcmeuu NpucaxicHvlx 3acedameneti. AHaJIu3 Cero Te3uca MO3BOJSET yKa3aTh Ha TO, YTO OH
TaK)k€ HECOCTOSITETICH BBUAY OTCYTCTBHUS Pa3iM4us B CTPYKType MPOU3BOACTBA. Takoil BBIBOJ BO MHOTOM
CBSI3aH C TeM, YTO 00€ 3T BEPCHH B JIFOOOM ciIydae TOJKHBI OBITh MpoBepeHsl. 1 B citydae ¢ cynom, ocyie-
CTBJISEMBIM CYJIOM €IUHOJIMYHO, TaKasl MPOBEPKA OCYIIECTBIIICTCS HEMOCPEICTBEHHO caMuM cyabei. [lpu
ATOM cama 3Ta MPOBEpPKa HUKYAa HE MCUYe3aeT Kak mpoueaypa. He BiuseT nmepeMeHa cyObeKTa IPOBEPKH U
Ha ee KayecTBO, MO0 OHa MOCIEOBATENILHO PACKPHIBACT JJIEMEHTHI CAMOW MPOBEPKH — OOCTOATENHCTRA,
MOITIeKAIHe JOKa3bIBAHUIO, KPYT KOTOPBIX HE MOKET OBITh MMPOM3BOIBHO COKPAIIEH.

Te3uc uemeepmolll 2nacum o mom, 4mo 8 Kauecmee NPeumMyuecmsda MONCHO paccmMampueams mom
axm, umo npu ucciedosanuu CyOOM HPUCANCHBIX 0OCMOAMENbCME 0ead U3 GYHKYU NPoheccUOHATbHbIX
cyoell UCKTIYaemcs 6ONpoC 0 NOJHOME U 8CECMOPOHHOCIU UCCAe008aHUs 0bcmoamenscms oena. Jlaxe mo-
BEPXHOCTHOE M3yUY€HHE JAHHOTO YTBEP)KICHHS TO3BOJSET CAENIAaTh BBIBOA O TOM, YTO OHO HE MMEET IIpe-
MMYIIECTBEHHOTO 3HAYCHUS YXKE IMOTOMY, UTO MPEAIOIAracT COBMEIIEHUE HATPY3KHU 110 Pa3pelICHUI0 Jea
IO CYIIECTBY MEK/y MPUCSHKHBIME U CYJIOM, YTO HE MO3BOJISCT ONPEACTUTh MPEUMYIIIECTBA Cy1eOHOT0 pac-
CMOTpEHHS B Clyyae OTBETCTBEHHOCTH KOJUIETMH MPHUCSHKHBIX JINOO camoro cynbu. boje Toro, 31ech MBI
MMeEeM JIeNI0, CKOpee, C OTPUIATEILHOW COCTABJISIONIEH, TOCKOIBKY OpeMsi OTBETCTBEHHOCTH 32 KayeCTBO
PaccMOTpPEHUs Jelia, UCCIEAOBAHUE €T0 O0CTOSATEIBCTB MPOCTO MEPEKIAIBIBACTCS Ha KOJUICTHIO TTPUCSKHBIX
u He Oosee. BMecTe ¢ TeM Takoe mepekiablBaHie He BEI3BAHO KaKOH-THOO0 anpruopy BEPHOM TOUKOH 3peHUs
0 TOM, YTO JJaHHOE HCCIeI0BaHue 0ojiee Ka4eCTBEHHO B CIyJae ero MpoBeIeHHsS NMEHHO Koiuternei. B pe-
3yJBTATE YEro 3/IeCh MBI IMEEM JIETIO JIMIIhL C KOHCTAaTaluel gakTa pa3jelieHus ux QyHKIUN U He Ooee.

Iamuvim me3ucom 6 yepede paccmampusaemvix A6IAEMCA YMEepiHcOeHUe 0 MoM, Ymo QYHKYUOHUPOBA-
HUe cy0a NPUCANCHBIX UCKII0UAem UHCIMUMYM 8038PAEHUS Y20N08HbIX 0ejl HA 0ONOIHUMENbHOE Paccledo-
6aHue, 9TO, TI0O MHEHUIO YKa3aHHBIX BBIIIE aBTOPOB, SBIISETCS SBHBIM ILUTIOCOM Cy/a MPUCSHKHBIX. M3ydeHne
Cero yTBEPKIEHHUS TO3BOJISIET YKa3aTh HAa €0 SBHYIO CIIOPHOCTB, MTOCKOJIBKY, BO-TICPBBIX, HEOOXOIUMOCTh
OCYIIECTBJICHUS JTOTIOJTHUTEIIBHOTO PACCIICIOBAHMS, AK€ YUCTO TCOPETHUYECKH, HE MOXKET HCUC3HYTh, UTO
CBSI3aHO C OTPAaHWYECHHOCTHIO Cy/la B BOBMOXKHOCTSIX OCYIIECTBIICHUS TIOMCKOBBIX, OTIEPATHBHO-PO3BICKHBIX,
TaKTUYECKUX JEHCTBUIA N KOMOMHAIMI 1, KAK MUHUMYM, POOJIeMaMy B 3pTOHOMHUKE PacCIeJOBaHUA. A BO-
BTOPBIX, 3aMEHA OJTHOTO MO3HAIONIETO (CYAbH) IPyNHol (KOJUIETHEH MPUCSKHBIX) HE 03HAYaeT TOTO (pakTta,
YTO TOCJIETHUE MOTYT MO3HATh CUTYAIHIO YCIEIHee, 00 OHU B paMKaxX Cy/IeOHOTO paCCMOTPEHUS BBICTY-
MAaloT B KAYECTBE OAHOIO CyObekTa. O0bEeM HX MpaB U 00sA3aHHOCTEH (KaXKI0r0 M3 MPUCSHKHBIX) HE TI03BOJIS-
€T OCYIIECTBIISATH MO3HAHHE Pa3/IEbHO OT MPOYMX WICHOB KOJUIETHH, OPTaHM3AIlMOHHO ONTHMHU3HUPOBATH
KOJUISTHIO M, COOTBETCTBEHHO, YCKOPHUTH Cy/IeOHOE CIIEICTBHUE, CACNIATh €ro 0ojee MHTEHCUBHBIM. DTO OII-
penensieTcs ¥ MpaBiiiaMH CyIeOHOTO pa30upaTenbCTBa, YKa3bIBAONIMMH Ha TO, YTO BCE YYaCTHUKU KOJUIE-
T'HH TMPUCSDKHBIX B MOMEHT CyJIeOHOTO pa3doHupaTeNnhCcTBa HAXOSATCS BMECTE, B OJJHOM MTOMEIICHUH, IO 41~
HSIOTCS PacHopsIKy pa3OupaTelbcTBa M HE MOTYT IMapajuIeIbHO JOIPANIuBaTh YYACTHUKOB IMPOIECCa,
MIPOBOJIUTH CIICJICTBCHHBIC JIEHCTBUS U T.1. [[oTOMY Ha ypOBHE SKOHOMHHU BPEMEHHU, 3PTOHOMUYHOCTH pac-
CJIEIOBAaHHUS BO3MOXKHOCTH KOJUIETUU MPHUCSKHBIX 110 MCCIIEOBAHUIO JI0KA3aTENbCTB B CyJI€ HE MPEBBIMIAIOT
BO3MOXKHOCTH €MHOJIMYHOTO CYJIbH F, COOTBETCTBEHHO, HE IOMYCKAIOT YTBEPIKIEHUS O TOM, YTO OCHOBaHUS
JUTSL IOTIOJTHUTEILHOTO PACCIICIOBAHNS B JAHHOM CITydae HE MOTYT BO3SHHKHYTh. U MOTOMY CyIllecTBOBaHME
CyJa MPUCSDKHBIX HUKAK HE MOXKET MCKIIOYUTh WHCTHTYTa BO3BPAIECHUS YTOJIOBHBIX JIE HA JIOTIOJHUTEb-
HOE€ pacclie[JoBaHre, MO0 OCHOBaHUS W MPHYUHBI €r0 OCYIIECTBICHHS HE 3aBHUCAT OT BBEACHHUS Cyna IPH-
CSKHBIX.

Llecmbim me3ucom, A6nAemcsa ymeepicoenue 0 mom, ymo cydedHoe pazdoupamenbcmeo ¢ yuacmuem
KOJLIe2UU NPUCAICHBIX YCUTUBAem Oeticmeue NPUHYuna npe3ymnyuu HeguHosHocmu (Bce HeyCTpaHUMBIE CO-
MHEHHS B OIEHKE JIOKa3aTeIbCTB TOJIKYIOTCS B IOJIB3Y TOJCYJAMMOr0). AHaIN3 IaHHOTO TE3WCa TAKXKE IO-
3BOJISIET YTBEPKAATh €r0 HECOCTOATENBHOCTD, YTO TAK)XKE CBSI3aHO € TeM (pakToM, U4TO HCCIIeI0OBaHHE 00CTOS-
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TENBCTB JIea U COOTHOLIEHHE pe3yibTaTa TAaKOro HCCIEAOBaHMS C TOHMMAHHEM TeX WM MHBIX IOpUANYe-
CKMX KaTeropHil He UMeeT MpsiMoi cBs3u. bonee Toro, Ob10 OBl MPABMWIIBHBIM MPEAIONOXKUTH, YTO BEPOST-
HOCTh CIIC/IOBaHUS KOJIJICTHH MPUCSHKHBIX TaKUM MPAaBUIIaM, IOPUIMYECKHM KaTeropusiM ((QUKIUSIM | Tpe-
3YMIILMSIM), HAIPOTHB, 3HAYUTEIBHO YMEHBIIAETCS, HOO MPUCSKHBIE B CBOEM ITOHUMAHHWU CUTYAIMH HCXO-
IISIT, TIPEXK/Ie BCETO, M3 CBOMX JKM3HEHHBIX IMPEJICTABICHUI U B CBOEM PEIICHUH HE CBS3aHBI JaHHBIMH KaTe-
TOPHSIMH, O KOTOPBIX OHU HE 00A3aHBI HUYETO 3HATD.

Ceovmoti me3suc, yKazvleaiowuii Ha mo, 4mo QYHKYUOHUPOBAHUEe CYOd NPUCAICHBIX 6lleUem UCKTIOYEeHUe
6EPOSMHOCMU HE3AKOHHO20 U HEOOOCHOBAHHO20 OCYIHCOCHUSI NPUCSIICHBIMY, TIOCKOJIBKY TTOCIICACTBUS B BHJIE
HE3aKOHHOTO OCY’KJIEHHUSI HECOIIOCTABHMEI, 1 HEOOPATUMBI IO CPAaBHEHHUIO C HE3aKOHHBIM OIMpPaBIaHUEM, IO
pe3ynbTaTaM ero aHaju3a MO3BOJISIET YKa3aTh POBHO Ha TY )K€ JIOTHYECKYIO MOIMEHY, B KOTOPOI BO3ZMOXKHO-
CTH CyJEHCKON KOJUIETHH MO CJIEACTBEHHOMY MO3HAHUIO MOJMEHSIOTCS JISTUTUMHOCTBIO COCTaBa MPHUCSK-
HOM Koyeruu. bonee Toro, yuutbeiBas (hopc-Makopbl JMYHOTO BOCIIPUSTHSA M OIIEHKH, TAKOH TE3WC U BOBCE
CTaHOBHUTCSl HUYTOXKHBIM, HOO HICKIIIOUAET BCSKYIO HECTIPABEIIMBOCTh CO CTOPOHBI KOJUIETHH MPHUCSIKHBIX,
YTO, KOHEYHO K€, HE TaK, IIOCKOJIbKY BEPOSITHOCT OIIMOKH U MIPEIB3ATOCTH 3/1€Ch HUKYIa HE UCUE3acT.

Bocvmoii mesuc onpedensiem ymaepoicoeHue 0 mom, Ymo npeumMyuecmea cyod npucsiCHuiX noooep-
HCUBAIOMCA HAUYUEM NPOYECCYATbHBIX 2apaHMULL OMMEeHbl NPUS08OPA 8 CNLYUAAX HE3AKOHHO20 U He0DOCHO-
BAHHO20 ONPAOaHUs. cyOom npucsaxchvix. ETo aHam3 cBHIAETEIBCTBYET — YTO CaM IO cebe OH HUYTOXEH
YK€ TOTOMY, YTO aHaJOTHYHBIE MEXAHU3MBI U TApaHTUH UMEIOT MECTO M MO OTHOLICHHUIO K €IUHOIUIHOMY
CyaeOHOMY PacCMOTPEHHUIO.

HHTEpeCHBIM SBISCTCS 0e@amblil Mme3uc, YKa3vleaiowull Ha mo, 4mo onpasoamenvbHblll 6epOUKm npu-
CAJICHLIX — DO peaxkyust 0buecmea Ha U30epicKU npasosoll noaumuxku 2ocyoapcmeaa. besyclioBHo, ero
MO’KHO TIPU3HATh BaXXHBIM M HYKHBIM, PEATH3YIOIUM OCHOBHYIO HJIEIO JeMOKpaTH3Ma YyroJIOBHOTO MpOIiec-
ca M YroJIOBHO-TIPOIIECCYaTBHOTO TpaBa B meJoM. MIHTepec M BaKHOCTh NaHHOTO TE3Mca OOYCIIOBICHBI TEM
(hakTOM, YTO MPaBOBOE PEryIHMpOBaHHE OOIIECTBEHHBIX OTHOLICHWH, KaK MPaBHJIO, SIBIACTCS peakiueld Ha
UX CYIIECTBOBAaHHE WM IO CBOCH CYTH OTCTAET OT MOCTOSHHO MEHSIOLIMXCSI OOIECTBEHHBIX OTHOIICHHH B
gacTd 3QPEKTUBHOCTH. B 3TOI CBSI3U MCIOTHEHUE TPUCSHKHBIMU CBOUMX (PYHKIIHI B Cy/ie BO MHOTOM OCHO-
BBIBAETCSl Ha CBOEM JIMYHOM NMOHUMAaHWU CIIPABEUIMBOCTH B OOLIECTBE, KOTOPOE 3a4acTyi0 MOXKET OBITh
Ommke K OOLIECTBEHHOH OIEHKE, HEXEIH MOHUMaHue MPOo¢ecCHOHAIBHOTO COCTaBa Cy/Aa, OCHOBaHHOE Ha
MpaBe, 3a4acTyI0 OTCTAIOIIEM OT CBOEBPEMEHHOTO OOHOBJICHUS, U HE COOTBETCTBYIOIIEE TOHKOCTSAM (opma-
Ta OOIIECTBEHHBIX OTHOIICHHA.

Becbma HarnsigHO 3TOT (hakTOp ONpeAessieTcs CIeAYIOUIMMU TOYKaMHU 3PEHHUSL:

— He npoiias cienyanbHOM MOATOTOBKH, HE NMes IOPUINIECKOT0 00pa30BaHusl, OHH, 03HAKOMHBIIIHNCH C
00CTOATENBCTBAMHU [1€J1a, NMPEHUSMH CTOPOH W HAIyTCTBHEM CyAbH-TIpOo¢ecCHOoHaNa, PyKOBOACTBYIOTCS
3IpaBbIM CMBICIIOM U COBECTBIO, a He (hOpMaTbHO-I0TMaTHYeCKUMU cooOpaskenusamu [11; 34,149].

— Ecnu BBI monycTute, 4T0 Cypu OyOyT HMETh IIPaBO OCHOBBIBATH CBOE PEIICHUE HE TOJIILKO Ha 3aKOHE,
HO W Ha COBECTH, TOTJa BBl pa3pyIlNTe B CBOEM OCHOBAaHHH BCIO CHCTeMYy Hamiero ycrporcrtBa. Cynpu
JOJDKHBI M MOTYT CYJIUTH TOJBKO MO 3akoHy. CyIUTh MO BHYTpEHHEMY yOEXIEHUIO COBECTH MOXKET OBITh
MPUHAATICKHOCTBIO OJHUX TOJBKO MPUCSHKHBIX. B Hayke MOKeT OBITH HEIOCTAaTOK, B COBECTH — HHKOTJA
[12;9, 10].

Haubonee BeposTHBI TakWe CUTYAIMH B MEPUOJ| COLUAIBHBIX pe)OPM U U3MEHEHUS MOIUTUYECKOTO
Kypca rocynapcTBa, Korja SKOHOMHUYECKHE MPeoOpa3oBaHusl, SIBISIOMINECS OCHOBOW M3MEHEHUS CO3HAHUS,
CIIEAYIOT BIIEPEAN CO 3HAYUTENLHBIM OTPBIBOM OT pedopM COLMaIbHO-NPABOBOIO HamNpaBieHUs. JaHHBIHA
pakypc Bompoca mpeanosaraeT psij CJIeICTBUI 1 BEIBOJIOB.

OpmHUM U3 HUX SBIAETCS MPEIMOIOKEHHE O TOM, YTO CyJl MPUCSKHBIX SIBISICTCA YCICIIHBIM MEXaHH3-
MOM HHUBEJIMPOBAHMS Pa3HHULIBI MEXAY BHOBb (YOPMHUPYIOIIMMCS CO3HAHUEM M OTCTAIOLIeH MpaBoBOW 0a30H,
MIBITAIOMIEHCS PEeryIpoBaTh OOIIECTBEHHBIE OTHOIIEHNU. B cBOIO ouepens, 3TO mpeamnoaraeT ycTaHOBIe-
HUE CUTYyallHii, B KOTOPBIX BBEACHNE Cy/a IPUCSHKHBIX B CYIOIPON3BOICTBO NEHCTBUTENHHO SABISETCS HEOO-
XOAMMBIM. AHAJIU3 MOKA3bIBACT, YTO TAKMMHU CUTYaIlUsIMU CIIEAYET CUNTATS!

1. Cutyanuu SKOHOMHUYIECKOTO XapaKTepa:

— pe3Koe MO0 YCTOWYHBOE COKpalieHrne paboduX MecT B CTpaHe, HE HaxXOsIee aJeKBaTHOW peaKkiiuu
CO CTOPOHBI €€ MMPaBUTENbCTBA, KaK OCHOBA Ma/ICHUS MPOU3BOACTBA;

— pe3koe Tub0 yCTOWYMBOE MajeHHe Kypca HAllMOHAJbHOM BalIOTHI KaK CJIEICTBHE, BHI3BIBAIOIIEE Ma-
HUKY Y HaCEJICHHSI ¥ yCUJIMBAIOIIIEE JINYHBIE TIO3UILIMU B IIPOTUBOBEC OOIIECTBEHHBIM;

—3M0apro, caHKIHHU (UIsI CTPaH ¢ SKCIOPTHOW IKOHOMUKOM, (hopMHUpYIOIHX OI0/PKET Ha IpUMarte Top-
TOBOTO JI0X0/1a).
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VYkazaHHbIC CUTyaluu, Oyaydd TPUYUHOHN, BBI3BIBAIOIICH MMOHIKEHUE MaTESPUAIbHOTO JOCTaTKa Hace-
JICHWsI, HE TOJHKO BBI3BIBAIOT KPU3UC JOBEPUS K BJIACTH M KPUTHYHOE OTHOIICHHE K €€ 3aKOHaM, IpH
KOTOPBIX CO3HATENILHBIC OIPAaHMYCHUST HAYNHAIOT BOCIIPHHAMATHCS KaK YIIIEMJICHHS, HO U 3aCTaBIISIOT Hace-
JICHUE CTPaHbl WCKAaTh HOBYIO HHINY B conuyme. IIpu 3TOM TakoW MOWCK CONPOBOXKIACTCS PEILTUKAIUCH
Mpo(eCCHOHANBEHOTO, CTATYIUOHAILHOTO CO3HAHUSI CyOhEKTa B HOBBIC YCIIOBHS, HE MOTYIIUE ObITH OJHO-
3HAYHO MPUHITHIMH B HOBOU cpezie BBUILY (DYHKIIMOHAILHOU muddepeHnunarmy dTux cpel. Kak ciencraue,
BO3HUKAET OOINMH COIUANILHBIA KPU3UC MEPEOIEHKN YCIOBUN MPOQPECCHOHAILHOTO CYIECTBOBAHUS, a 3a
HUM CIIeAyeT U KPU3UC MEPEOICHKN 3K3UCTCHIIMATBHOTO XapaKTepa, MOTYIIUN ObITh 3aKOHYHMBIIUMCS HE
TOJILKO MEPECTPOUKON TMYHBIX MO3HIINI, HO U HEIIPUATHEM HOBOTO COIMANBHOTO 00pa3a. O0muM pe3ynbTa-
TOM MOJKET OBITh CHTYaIlUs THIIA «BEPXH HE MOTYT, HA3BI HE XOTST», B KOTOPOH (OpMHUPYETCS HOBBIH 00pa3
COLIMAIBHOTO BOCHPHUATHS YIPABICHHS, YKE HE CBS3aHHBINH C SKOHOMUYCCKUMH MPUYMHAMU M TPUCYIUH
JIOCTaTOYHO OOJBIIUM OOIIECTBEHHBIM TpymnaM. U 3ToT 00pa3 MOKET 3HAUUTEITHLHO KOHTPACTHPOBATH C 3a-
KOHOJIATEIbHOW MOJICTIBIO PETYIMPOBAHUS OOIICCTBEHHBIX OTHOIICHHIA.

2. Curyanyy MOJIMTUYECKOTO XapaKkTepa, KOTOPhIE MPEATOIaraloT BCSIKOS OTPUIAHKME BIIACTH IO TPH-
3HaKaM JISTUTUMHOCTH (XapaKTepHO IS TeprUojia OKKymnanuidi — BKItoueHne Bemukoit [lonpmum u mpounx
OKpauWH B cocTaB Poccuiickoil IMIepun, COMPOBOKAAIONICecs BpEMEHHBIM, HHOT/IA JUTUTEILHBIM COXpaHe-
HUEM MECTHOTO CaMOYIIPABJICHHUS, CIIC OJHUM IPUMEPOM SBJISICTCS CUTYaIUsl C OPAHKEBOW PEBOJIOIMCH Ha
VYkpaune). OCHOBOW JaHHBIX CUTYaIUH SIBISETCS MOJUTHYECKAs IUHAMUKA, BBI3BIBAIOIIAS HEMPHUSTHEC Bia-
CTH ¥ €€ 3aKOHOB.

3. Cutyanmu KyJIbTYpHOTO XapakTepa, KOTOPbIe TPEANoaraoT CYIIECTBeHHbIA KYJIbTYpHbIH nudde-
PEHIMATT MEKIY COCTABIISIFOIIMMHU COIUYMa, MPEMSATCTBYIONIMNA MPUHSATHIO CIIOCOOOB MPABOBOTO PETYIHUPO-
BaHUsI M TAKXKE MOIPBIBAIOIIUI JISTUTUMHOCTD TIPABSIIUX TPYIII (XapaKTEepHO YIS MEpUoJia BKITIOUSHHS Tep-
pHUTOpHil ceBepoaMepUKaHCKUX WHJEHIEB B CTPYKTYpy CeBepoaMepUKaHCKHX MITATOB AMEPUKH, a TaKKe
TEPPUTOPUI aBCTPAITMHCKUAX OYIIMEHOB). YKa3aHHBIC CIydad HE BCETa CBsI3aHbI C OTPHUIIAHUEM BIIACTH, a
CKopee, SBIISIOTCS OTPUIIAHWEM TpaBa CTPAaHbBI, HE YYMUTHIBAIOIIETO KYJIbTYPHBIE OCOOCHHOCTH OTICIEHBIX
TpyIIIL.

4. CouetaHHbIe (DOPMBI B Pa3IMYHBIX MPOCKIIHSIX.

Bce ykazannbple cuTyanuu 0003HAYAOT MPUYMHHOCTH, KOTOpPAask MOXKET OBITh BBIpa)KeHa U 0000IIcHa
MOCPEJICTBOM CJICAYIONIUX DIIEMEHTOB, KaTaJH3WpYONHX JuddepeHnnan MexIy CO3HAHHEM W TIPaBOM,
CO3HaHHEM U BIIACTHIO:

— PacKOJ CIIOKUBIICHCS CTPYKTYPHI B3aMMOOTHOIICHUS JIMYHOTO M OOIECTBEHHOTO (XapaKTEpHO IS
niepuona pacnaga CCCP u nmocnenyromux 90-x, meproma HOIa);

— HETIPUSATHE BIACTH U TpaBa KaK HHCTPYMEHTA BIIACTH;

— HETIPUATHE MpaBa Kak (GOpPMbI PETYTUPOBAHUS OOIECTBCHHBIX OTHOIICHUH 0€3 HapyIICHUS TApMOHUHT
MEXTy KaTeTOPUSIMU «THYHOE» U «OOIIECTBEHHOSY.

B naHHOI cUTyaluu MbI IMEEM JIeJIO CO CIyYasMH, KOTJIa TOJBKO JIMIIb COXpaHeHUE (PUKINU eTMHEHUSI
C BJIACTHIO ¥ OOIIIECTBOM Ha OCHOBE YKA3aHHOTO HUBEJIMPOBAHHS CIIOCOOHO CO3/IATh MILTIO3UIO JIEMOKPATHY-
HOCTH TIPaBJICHHUSI, TOCYIapCTBa KaK OOIIECTBa, MPEACTABISIFOIICTO HHTEPECH OONBIIMHCTBA. B 3TOM TU1ane
WHCTUTYT Cy/ia TIPUCSDKHBIX BBIMOJIHSET €IIe U BAXKHEUIIYIO POJb CyOIMMaTOpa, MO3BOJISIONIEro M30ekKaTh
COIMANTBHBIX KOH(IIMKTOB. KpoMe TOro, Takoe HHBEIMPOBaHHME CIIOCOOHO HECTH B ce0c M TUHAMHUYECKYIO
(hYHKITMIO U3MEHEHUS TIpaBa, MO0 PEIICHHUS, IPUHSTHIC KOJUICTUEH TTPUCKHBIX, SIBIITIOTCS HEKUM 00pa3IioM
MPaBOBOT'0 OTHOIICHHUSI K TOMY HIIM HTHOMY XHU3HEHHOMY BOIIPOCY.

HyXHO OTMETUTB, YTO TaKO#l BBIBOJ MpEAINONaraeT ToT (akT, YTO MOJCYAHOCTh JIEN, pa3perracMbIX
C Y4aCTHEM KOJUICTUU MPHUCSHKHBIX, TOJDKHA YYUTHIBATH, MPEXKJIE BCETO, T¢ BBI30BHI, T¢ CUTYAIlHH, KOTOPHIC
MbI 0003HAYWIH BhIIIEe. VICKITFOUEeHHUE K€ TeX WU UHBIX JIENT U3 TOACYAHOCTH KOJUICTHH MPUCSHKHBIX, HATIPO-
THB, YCWIIMBACT ONIyIeHHE TUPQepeHnrana Mexy YKa3aHHBIMH BBIIIE KPAWHUMH TOYKaMH, OJJHAKO TO-
3BOJIIET COXPAHATH CYTry0O MPABOBYIO OICHKY JISSTHHS, YTO HHOTa BEChbMa BaXKHO.

Te3zuc decamviil yKazvieaem Ha mo, 4mo cy0 HPUCAINCHBIX S8AEMCA dIPDEKMUBHBIM CHOCODOOM CHUICE-
HUSL YPOGHSL KOPPYRYUL 8 CYOax U npasooxpanumenvuvlx opeanax. Ero u3ydeHue MmokasbplBaeT, u4To JaHHbBIN
TE3UC BeChMa CIIOPEH MO CIICTYIOIUM TPHIHHAM:

— THITIOTETUYCCKHU KOPPYIIIUH, KaK GopMe POTAKHOCTH, TIOJIBEPIKEHBI BCE CJIIOM HACEJICHUS, BHE 3aBU-
CHUMOCTH OT CTaTyca. JTO MPEAINOIaracT BEPOSITHOCTh MOKYIA MPUCSHKHBIX PABHO B TOH JK€ CTENCHU, KaK U
BEPOSITHOCTh TIOJKYIIA OJTHOTO PO(ECCHOHALHOTO CYJIbH;

— abCOIIIOTHO HESICHO, KaKuM 00pa3oM CYIIECTBOBAHHE CY/1a MPUCSHKHBIX BIUSICT HAa KOPPYIIIIHUIO B Cpe-
JIe TIPaBOOXPAHUTEIHHBIX OPraHOB, KOO CaMU MPHUCSIKHBIC TIPU MCIIONIHEHUN UMHU CBOMX (DYHKITUH peanu3y-
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10T Cy/IcOHYIO BJIACTh U HE UMEIOT OTHOIICHUS K MPAaBOOXPAHUTEILHBIM OpraHaM, €Cii, KOHEYHO, HE COCTO-
ST Ha CIyX0€ B JaHHBIX opranax. Ho make v B 3TOM cilydae yTBEp)KIEHUE O TOM, UYTO CYIIECTBOBAaHHE CyAa
MIPHUCSKHBIX CTIOCOOCTBYET CHIDKEHUIO KOPPYIIINH B TPABOOXPAHUTEIHHBIX OpraHax HEBEPHO.

OOounnadyamvlli me3uc ymeepaicoaen, Ymo cy0 NPUCIICHBIX SAGIAeMCs RPOMUBOBECOM TUYHOMY CYOeO-
HOMY ycmompeHuto u noauyeuckomy npouszgony. Cel Te3uC Takke CIeAyeT NMPU3HATh CIIOPHBIM, TaK Kak
JUYHOE Cy/IeOHOE YCMOTpPEHHE SIBIISIETCS OCHOBOW OIICHKH JIOKA3aTeNbCTB B YTOJIOBHOM TIPOIIECCE M UMEHY-
eTcs BHYTpeHHUM yOexxaeHueM [13]. I moToMy oH He MOXKET BBICTYNAaTh B KAUeCTBE OTPULATEIBHOU CO-
CTaBJISIIOLLEH OIICHKU JTOKA3aTeNbCTB. TakoW BBIBOJ OMpEICISCTCS CIIe M TeM, YTO PaBHO Ha TaKOM XKe
MIPUHIIAIIE OCHOBaHA JIF00ast OlleHKA (PaKTOB, B TOM YHCJIC U KXK/IBIM U3 MPUCHKHBIX, JTOKA3aTEIBCTB MO yro-
noBHOMY jeny. [loaToMy yTBep:KaeHHE O JINYHOM Cy/eO0HOM YCMOTPEHHUU MMOHUMAETCSl KaK pa3yMHOE TOJb-
KO B COOTHOILIEHUU «KOJIJICTHS MPUCSHKHBIX—CIUHOIUYHBINA Cyabs». IMEHHO B ’TOM KOHTEKCTE, HA OCHOBE
muddepeHimana «oAMH—HECKOIBK0», OMpPenesieTcsd «HapOJHOCTEY, AEeMOKPAaTUIHOCTh CYAeOHOro pele-
HUSA, CYIIHOCTH KOTOPOTO MBI YK€ KOCHYNHCH BhIIIe. [[0HATHE K€ «IMONUIEHCKUI TPOU3BOI» B JAHHOM
KOHTEKCTE U BOBCE MPEJCTABISACT U3 Ce0 JO3YHT IKCTPEMHUCTCKOTO XapaKTepa, HalpaBICHHBIN Ha IPOTH-
BOIIOCTAaBJICHUE MPABOOXPAHUTEIBHOTO OpPTraHa TOCYJapCTBEHHBIM eisiM. CaM JI03yHT, OyJIy4H TOJIOCIOB-
HBIM, HAa YPOBHE MOHHMAaHHUA AESITEIbHOCTH, KOTOPOH KTO-THOO HEIOBOJICH, MPEAINOoiaraeT OTHECEHHE K
TaKuM OpraHaM, MMOMHUMO TOJTHUITUH, a0COTIOTHO JIFOOOH CTPYKTYPBI, K MPUMEPY; «CYASOHBIN TPOU3BOID»,
«TPaBUTEILCTBESHHBIN POU3BOI» U T.]1.

Jlsenaoyamoiii me3uc — cy0 NPUCSNHCHLIX — 2APAHMUSL HE3ABUCUMOCMU CYOeOHOU 6aacmu, TIO CYIIIe-
CTBY, TIOBTOPSET MEPBBII TE3NC U, B IPUHIINIIE, YK€ PACKPBIT HAMH.

Haxkouey, mpunadyamuiii mesuc — npucsasichvle 3acedamenu y4acmeyiom 6 onpeoeneHuu pasmepa Ha-
Ka3aHus, omeeuas Ha 8ONPOC O CHUCX0JCOeHUU. ITOT TE3UC BOBCE HE SBISETCS apryMEHTOM B IOJIB3Y Cyna
MPUCSHKHBIX, KOHCTATHPYS JIUIIb OJJMH U3 3JIEMEHTOB CYIe0HOI MPOIeTyphl C y4aCTHEM TaKOBBIX.

Bwmecrte ¢ TeM aHalM3 MPUYMHHOCTH CYIIECTBOBAHUS CYyJla MPHUCSIKHBIX OBUT ObI HEMIOJIHBIM, €CIH ObI
HaMU He OBLITH MpoaHaTH3UpOBaHbl 10BOAbI O.P. PaxMeTyIMHOM, KOTOPBIE TaKKe SBISIOTCS CBOCOOpa3HBIM
MMOHMMAaHHEM TOYEK 3PEeHHUS Ha CYIIHOCTH MPEUMYIIECTB CYIIECTBOBAHMS TAHHOTO Cy/a.

B depene maHHBIX JOBOMOB, MOXAITyi, HANOOJEE CYIICCTBEHHBIM SIBIIICTCS YTBEPXKIECHUE O TOM, YTO
y4acTue HAPOJHBIX MPEACTABUTENICH B MPABOCYAUU CIIOCOOCTBYET MPUBHECEHHUIO B HETO YKUTEHCKOM OMBIT-
HOCTH U MYAPOCTH, HEUTpaJIH3aly BIUSHHS Po(ecCHOHATBHOMN IeopMaIiiy Ha KauecTBO CyJieicTBa.

[puznaBas e€ cymecrBoBanue (edhopmainum) B cy1eOHO cpenie, HY’)KHO 3aMETHTb, YTO MCCIICIOBAHUSI
A.TO. ITanacroka [14], C.II. be3nocosa [15] 3T0 monHOCTBIO MOATBEpkAat0T. [0 CyliecTBy, JaHHBINA TOBOJ,
Ka3aJIoCh ObI, €IMH C TE3UCOM O HE3aBHCUMOCTH MPUCSIKHBIX OT CIIOXKHBIICHCS Cye0HO# npakTHku. Bmecte
C TeM 3TO HE TaK, MOCKOJIBKY 3aBHCHMOCTH OT CIIOKMBIIEHCSA MPAKTHKHA OPHEHTHPOBAaHA HA MMEIOIIHECS B
JIUYHOM MPaKTUKE aHAJOTHMYHBbIC perieHus. YTo ke kacaeTcs npodecCuoHaIbHOU JehopMaIiu, TO TaKOBast
SIBIIICTCS] IMHAMUYCCKUM BEKTOPOM cama 1o ceOe, BHE 3aBUCUMOCTH OT HAJIMYHS TAKOTO KOHKPETHOTO OIIbI-
Ta B CO3HAHUM CYOBEKTa, M BHIPAXKAETCS B 3apaHee YCTAHOBJICHHBIX IMOJX0JaX OIEHKH IO3HAIOIIETO, Tpe-
MATCTBYIOIIUX OOBEKTUBHOMY IMO3HAHUIO. BMecTe ¢ TeM Bce 3TH (PaKThl UMEIOT MPSIMOE OTHOIICHUE K ITPH-
YUHHOCTH CYIIECTBOBaHUS Cy/a MPUCSKHBIX TOJIBKO IMOTOMY, YTO cama AcQopMalus SBISICTCS CIEACTBHEM
HEKOH KacTOBOCTH CyZeOHOTo ammaparta, 9YTo W BbIIEISIEeT ero u3 O0IIeld Macchl Hapoja ¥ HE MO3BOJISET B
MOJIHOM Mepe OTOXKJECTBUTh C HUM. B 3TOM CBSI3U M MO 3TOW NMPUYMHE MPEACTABUTENb HApOJa «IPUCSIK-
HBIIT» KyJla Kak ONrKe K HEMY, YeM MPEJICTAaBUTENh HApOda «CYAbs), YTO U SBISETCS BBIPAXKCHUEM JIEMO-
KPaTUYHOCTH KaK OLICHKU TaKOTO MPEICTaBUTEILCTRA.

Anamus Broporo mosoma O.P. PaxMeTyuninmHOM, Kak YTBEPXKACHHS O TOM, YTO YYaCTHE HapOIHBIX
MpeICTaBUTeNlell B MPAaBOCYUHN CIIOCOOCTBYET MPEOAOJICHUI0O HETATHBHOTO BIMSIHUS KOPIOPATHBHOCTH H
KOpIIOPaTHBHOW 3aMKHYTOCTH CYAECOHON CHCTEMBI, CONEHCTBUIO B Ooph0e ¢ KOppyMLueH, Ha caMoM Jiele,
SIBIISIETCS JIUIIb PE3YJIBTATOM MPEIbIAYIIETrO J0BOJA, O YEM CBHJIETEIBCTBYET TOT (aKT, 4TO cama Kopropa-
THBHOCTHh MOXKET SBIISITHCS YTPO30H TONBKO TOTJa, KOT/Ia NMEIOT MECTO €€ HeraTHBHBIE MocieAcTBUsA. Bo-
MIPOC KOPPYIINH YK€ PACCMOTPEH HaMH BBILIIE.

Tpetnit moBox O.P. PaxmeTymnuHON, POBO3TIAIIAOMMKA TOT (akT, YTO CYIIECTBOBAHHE Cyaa IPH-
CSDKHBIX CITOCOOCTBYET IMOBBIMICHHIO YPOBHS B3aMMHOTO JIOBEpHS OOIIECTBa W TOCYJapCTBa, MPEOIOICHUIO
OTYY)XJCHHOCTH MEXAY HUMH, CIEAYeT MPU3HATh 0€3ycI0BHO BEpHBIM. Ero 000CHOBaHHOCTH OMpenesIeTCs
TE€M, YTO PEIMpe3eHTAlUsl MPUCSHKHOTO KaK CPEIHECTATUCTHYECKOrO NMPEACTaBUTENS HApOAa OYEHb TOHKO
TPaHUYHT C OTOXKIECTBJICHHUEM TPYIIBI TAKUX MPEACTABUTENEH C CAMUM HapOAOM, KOTOPOMY ITOCPEICTBOM
CYILIECTBOBAHUS CYyJa MPUCSHKHBIX MPECTABISETCS BO3MOXKHOCTh MPSIMOTO YIIPaBICHUS TOCYAapCTBOM Ha-
pAoy ¢ CaMUMU TOCYJapCTBEHHBIMU OopraHamu. Takoe «paBHOE OTHOLICHUE» B YaCTU BO3MOKHOCTU HPUHS-

66 BecTHuk KaparaHguHckoro yHuBepcuteTa



Cy,u, NPUCAXHbIX KaK 3nnieMeHT AeMOoKpaTusauumn...

TUS PEIICHUI MPOCTHIM TPAXKIAHUHOM (CPEIHECTATUCTHYCCKUM IPEIICTABUTENIEM OOIIECTBA) U MPEICTABH-
TeJeM KacTOBOU Ipymibl (CybEl), Oe3yCIIOBHO, TPAKTYETCsl KaK aKT JIOBEPHUs MPEXKJIE BCETO K CPEeTHECTATH-
CTHYECKOMY TIpe/IcTaBUTENI0 oOmiecTBa. Kak ciencreue, «0iaroqapHpie» TpaskaaHe UCIBITHIBAIOT JIOBEPUE K
BJIACTHOM CTPYKTYpE YIPaBJICHUS, OTKPBITOU I 00IIIeCTBA.

Haxkoner, 4eTBepThIi TOBOJ YTBEPKAAET, YTO CYIIECTBOBAHHE CY/a TPUCSKHBIX CIIOCOOCTBYET MOBHI-
MICHUIO KAa4eCTBa MPEIBAPUTEIHLHOTO PaccleIOBaHUSI U PACCMOTPEHUS YTOJIOBHOTO Jieia CYJOM, CTUMYJIH-
POBAHHIO COCTS3ATEILHOCTH TPOIECCa, YIYUIICHUIO KadecTBa pabOThl MPO(ECCHOHAIBHBIX YYAaCTHHKOB
YTOJIOBHOTO TIPOIEcca U B IEJIOM KadeCTBY MPaBOCyAHs. AHAIIU3 CETrO JOBOJA MO3BOJISIET YTBEPKAATh, YTO
OH TaBTAJIOTUYEH IO OTHOIICHHUIO K TE3UCAM «UETBIPE», «IISITh» U «CEMbY», YKa3aHHBIM HaMU BbIe. Kpome
TOT0, KAUECTBO PACCIICIOBAHMUS, KaK MBI )K€ KOCBEHHO OTMETHIIH, HE ONpPEACISIeTCs] KOJIMIECTBOM MTO3HAI0-
IIUX YK€ TTOTOMY, YTO TAKOBBIC UMEIOT MECTO B CYJICOHBIX CTa/IUAX, 3 HUKAaK HE B XOJI€ IOCYACOHOTO MPOU3-
BOJICTBA.

Ha stom MOMeHTe cuMTaeM TpaBHIBLHBIM CPOPMYIUPOBATHL COOCTBEHHO CIIEAYIOIINE BBIBOJLI O TIPH-
YUHHOCTH BBEJICHUS U CYIECTBOBAHUS CY/Ia TPUCSIKHBIX:

— TOJIbKO HE3aBHCHUMOCTh CyJa U SBJISCTCS BAXHEUIICH COCTABISIONICH «HAPOJHOCTU» M JIEMOKPATHU3-
Ma Cy/IeOHOTO PACCMOTPEHUSI, MOCKOJIBKY MO3BOJISIET OTOXKICCTBIIATh CYJI MPUCSKHBIX U HAPOJI BHE MPOOIIeM
KOPIIOPaTUBHOCTH;

— CYJI IPUCSDKHBIX (€T0 CYIIECTBOBAHKE) HE BICUST HUKAKUX MPSIMO BHIPAKCHHBIX IPEUMYIIECTB B Yac-
TH 00BEKTUBHOCTH, TIpoeccrnonanm3Ma, Cy1e0HOTO pa30MpaTeIhCTBa, MOCKOJIBKY HE HECET HUKAKOW OTBET-
CTBEHHOCTH 32 JIOOPOCOBECTHO MPUHATOE UM PEIICHHE MCXOS U3 YCIOBHU OCYIIECTBICHUS UM CBOCH Jiesi-
TeapHOCTH. [IpenmMyIiiecTBa cyia IPUCSKHBIX B 3TOW YaCTH KOCBEHHO 00ECIIEYHBAIOTCS JIUIIb CaMOi T00po-
COBECTHOCTBIO, TAPaHTHI KOTOPOH HET. J[pyrHMu cloBaMU, CyJl MPUCSIKHBIX TEOPETHUECKH OoJiee JeTUTH-
MeH, 4eM cripaBeaiuB. OJHAKO UMEHHO 3Ta JISTHTHMHOCTD W MO3BOJISIET OTOXKAECTBUTH €r0 ¢ HAPOJIOM —
OOJIBIIMHCTBOM U TEM CaMbIM pean3yeT COOON JEeMOKPATU3M;

— CYJl IPUCSKHBIX UTPAET BAKHEHUIITYIO POJIb CYyOIUMATOpa psifia COIUAIBHBIX MTPOOJIEM, TTO3BOJISIONINX
He o0paIiaTh BHUMaHUEe Ha HEKOTOpbIC MPOOJIEMBI, CBS3aHHBIE ¢ HECOBEPIIEHCTBOM 3aKOHO/IATENLCTBA, HOO
MPEIOCTABIIAET HAPOJy CaMOMY HCIIPABUTH 3TO HECOBEPIICHCTBO MOCPEACTBOM PEIICHUIN KOJUICTHH IIPH-
CSDKHBIX, ¥ 03HAYAET HAIMYHME TIPSIMOUN CBS3U «HAPOJ-YIIpaBieHHEe». Bce 3TO SBIIIETCS HEKUM TOJTBEPIKIC-
HUEM CBSI3U «HAPOJ—OOJIBITMHCTBO—YIIPABICHUE» H TOTOMY BBIpaKaeT CyNTHOCTh JEMOKPATHH;

— CyJI IPUCSKHBIX HUBEIUPYET PE3OHAHC MEXKY OTJCIBHBIMH KaTErOpUsSME MPO(HECCHOHATBHBIX IOpH-
CTOB U OOIIIel MacCOi HaceJICHHS CTPAHbI B YaCTU PEIICHHIA, COCTABIISIONINX OCHOBY MPABOCYAUS. A MOTOMY
OH sIBIISiETCS (PAKTOPOM CILIOYCHUST HApOIa—OOJBITHHCTBA U MTOKA3aTeeM ero eJMHEHUS B YaCTH MPHHSATHS
TaKUX pelIeHUH eMUHBIM OOJBIIMHCTBOM—HAPOIOM, YTO TAKKE SBIISETCS HCCOMHEHHBIM MOKA3aTeNeM JIeMO-
KPaTUYHOCTH;

— UMEHHO YKa3aHHas BBIIIE MPUYNHHOCTH CYIIECTBOBAHUS, (DYHKIIMOHUPOBAHMS CyJlla MPHUCIHKHBIX
OTIpeNieNIsieT MOJCYAHOCTD JIell, paCCMaTPUBACMBIX KOJUIETHEH MPHUCSIKHBIX, YTO CBA3aHO C CYTHIO CaMHUX
(GYHKIUH Cyaa MPUCSHKHBIX, HE TOJIBKO MPU3BaHHBIX ONTUMH3UPOBAThH JOCTHKCHUE UCTUHBI B XOJIE YTOJIOB-
HOTO CYJIOTIPOU3BOJICTBA, HO W SIBJISIOINIUXCS MHCTPYMEHTOM COITMAIIEHOTO PETYJIMPOBAHHS B JOCTHKCHHUU
CIUTOYEHHOCTH OOIIIECTBa.
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F.3. Koxxaxmeros, M.b. PaxsimrysioBa

AJKa OuJiep cOThI COT KyleCiH JeMOKPATHSUIAHABIPY/bIH 3JIEMEHTI peTiH/e

Kazakcran PecnyOnnkacelHmarbl ajmka Owiep COTBIHBIH IIapTTapsl MEH JKY3€re achlpy TeTiKTepiH
CHITATTaUTHIH KBUIMBICTBIK-TIPOIIECCYATBIK HOPMaJIapABI 3epTTEreH e, Oy MpoLecTe OHBIH MaHbI3JbUIBIFbIH,
€e3ci3, aTal oTy KepeK. OpHHe, OYHBIH MaHBI3ABUIBIFG! TAp YFBIMJIA, TEK KBUIMBICTHIK ITPOIECKe OaiIaHbICTHI
raHa KonjaHsutaael. COHBIMEH KaTap Tap ayKbIMAAFhl KOHTEKCTE KYKBIK apKbUIBI KOFaMIBIK OacKapysl
JEMOKPATHsTaHABIPYIbIH MOHI Typasibl OpTYpJi TalKbLIayjgapra OpblH Oepijmeni. Makama coT Kyiiecin
JeMOKpaTHSUIAHABIPY/IbIH 3JIEMEHTI peTiHzeri ankaGuiaep COTbl MHCTUTYTBIHBIH pelliHe apHairaH. AJka
Ouniep cOTBI TOpi3Ni epeKille MHCTUTYTTHIH Ma3MYHbI KOFaMbl JE€MOKPATHUSUIAHIBIPY TOCUI YCTaHBIMBI
TYPFBICBIHAH 3epTTeNilN, 3epaeieHeni. KpUIMBICTHIK mpolecTeri anka OuWiep COTBIHBIH KbI3MET eTYiHIH
MaKCaTTapBIHBIH apaKaThIHACHI, OHBIH iC JKY3iHJETi JKarJaibl MEH COT aJKaJapbIHBIH KbI3METiH pEeTTeHTIH
HOPMAaJIap/IbIH KOJIIAHBICTaFBl KYPBUIBIMBIMEH OPBIHAAY MYMKIHIIKTEpI TajJaHa/bl. ABTOpJIap IEMOKpPATHs
MOHIHIH CYpaKTapbl KOFaMJBIK KaTBIHACTAPABI PETTEHTIH Kypai >KoHE COT JKyHeci MEH KYKBIFBI peTiHze
Kapan, Keleciel cypakrapra okayarm TaOyFa TBHIPBICTBL <« KBUIMBICTHIK-TIPOIECCYaIIBIK  3aHHAMa
KYPBUIBIMbIH/IA QJIKAOMIICP COTHIHBIH aJ1aThIH OPHBI KaHIai1?».

Kinm co30ep: anka Ouiep COTbI, IEMOKPATHSI, XaIbIKTBIK KaThICY, KIHOCI3/iK MPE3yMITIUSICHIHBIH KaFUAaChl,
COT TOpeJiri, CoT OuMIIIri, anka Ouep COTHIHBIH KbI3MET eTYi, ajika OMIep KOJUIErusChl, KbUIMBICTBIK MPOLECC,
COT iCiH XKYpri3y.

G.Z. Kozhakhmetov, M.B. Rakhimgulova

Jury trial as an element of democratization of the judiciary

Investigating the criminal procedural norms describing the conditions and the mechanism for the implementa-
tion of the jury trial in the Republic of Kazakhstan, it should not go unmentioned that its significance in this
process can undoubtedly be considered very important. Of course, the narrow nature of the expression associ-
ated with the criminal process is of such importance. At the same time, it is in the context of such a narrow
nature, and there are all sorts of arguments about the essence of democratization of public administration
through law. The article is devoted to the role of the institution of jury trial as an element of democratization
of the judiciary, reflected in its purpose and ability to fulfill this mission. The content of such an exceptional
institution as a jury is studied and studied from the standpoint of its existence as a way of democratization of
society. The correlation of the objectives of the jury trial in the criminal process, its actual state and the possi-
bility of performing this function through the current design of the rules governing the existence of jury trials
are analyzed. The article deals with the essence of democracy, as a judicial system and law, as an instrument
for regulating public relations Authors have made attempt to give the answer to a question: «why does the ju-
ry trial take place in the structure of the criminal procedural legislation?».

Keywords: jury trial, democracy, popular participation, the principle of the presumption of innocence, justice,
judicial power, the functioning of the jury trial, the jury, the criminal process, the proceedings.
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TeHnaeHUMN yroJIOBHOIO IPaBa 1 KPMMHHOJIOTHH HA COBPEMEHHOM
JTane NPOTUBOAEHCTBUS KOPPYIIIHA

B crarbe paccmaTpuBaeTcsi mpobiaema eIMHO00Pa3HOTO MOAX0Ja K TOHUMAHHIO KOPPYIIHMU U KOPPYIIIMOH-
HBIX npecTymieHud. Ha ocHoBe aHanm3a HAalMOHAIBHOTO aHTUKOPPYMIIHOHHOTO 3aKOHOJATEIbCTBA ABTOP
npeuiaraeT coOCTBEHHYI0 (DOPMYIHUPOBKY TMOHATHAM «KOPPYMLHUS» U «KOPPYHNIHUOHHOE MPECTYIICHUEY.
Bericka3aHo mpeayoxkeHue JONOIHUTh YTOJIOBHBIM KOJEKC CTaTheld MOJ Ha3BaHUEM «3aroBop», MperycMar-
pUBAOLIECH OTBETCTBEHHOCTS 3a TalfHbIE COITALICHUS O COBMECTHBIX JEHCTBUAX KaK IPOTUB CYLIECTBYIOLIEIO
B FOCY/IapCTBE CTPOSI, TaK U YesnoBedecTBa B e1oM. OOyCIIOBIEHO 3TO 3aBHCHMOCTBIO MHOTUX PYKOBOJHTE-
Jelt TOCyZIapCTB OT OOCTOSITENILCTB MOJIMTUYECKOTO M SKOHOMHUECKoro xapakrepa. Ilomywas momoms, Ha-
TpUMeED, B BUJIE BAIFOTHOTO KPEIUTa, HALIMOHAIBHBIE TPAaBUTENILCTBA BBIHYXKJICHB! HATH Ha YCTYIKH, BBITIOJ-
HSTb PAJ] YCIOBHH, IPEIbABIAEMbIX MEXIYHAPOIHBIMI OPraHU3aAMAMH. OTH YCTYIKH HEPEAKO MPOTHBOPE-
YaT MHTEPeCcaM HACeJEHUs CTPAHbl, PYKOBOJACTBO KOTOPOil 3aMHTEPECOBAHO B MOJIyYCHUH (UHAHCOBOI HO-
Moiy. OcymecTBiisist TpeOOBaHUS MEXIYHAPOAHBIX (PMHAHCOBBIX OpPraHM3alUi, HAIMOHATBHBIE TPABUTENb-
CTBa CHOCOOCTBYIOT JIOCTHKEHUIO TNI0OANN3AIMOHHBIX IeJel, MpecIeayeMbIX ONpeIeeHHOH TPYIIon JIHII,
TIPETEeHyIOINX Ha MHPOBOE TOCHOACTBO. B Takoii cuTyanun ¢ GOJIBIION CTETIEHBI0 BEPOSTHOCTH BO3MOXKHO
pa3BUTHE MOJUTUYECKOW KOPPYIIMHU, KOIJa C PyKOBOJUTEISIMU HAIMOHAIBHBIX IOCYAAPCTB YCTaHABIUBA-
I0TCS KOPPYIIMOHHBIe oTHOMIEHHs. C b0 paciuperus chepsl KOMIETEHIINN U IPO(ECCHOHAIBHOTO HH-
Tepeca KPUMHUHOJIOTHH, TI0 MHEHUIO aBTOpa, He0OX0JUMO M30paTh MHOM MOAXO K IIOHUMAaHHIO 00BEKTa CBO-
€ro ucciefoBaHus. B kauecTBe Takoro oO0bEKTa JOMKHA BBICTYNATh HE NMPECTYNHOCTh KaK KOJNUYECTBO CO-
BEpIIEHHBIX MPECTYIUICHUH, a MPeCTyNnHas JesTeIbHOCTh, KOTOPYIO CIeAyeT pacCMaTpUBaTh B IIHMPOKOM
cMBbICIe, Kak (QyHKI[HOHAIBHOE U XH3HeoOeceunBalolee HalpaBlIeHHe OTAeIbHON YacTH 00IIeCTBa.

Knioueswie cnoga: yronoBHoe NnpaBo, KPUMUHOJIOTHUS, IPECTYMHAs AEATEIbHOCTh, KOPPYMIHUS, KOPPYHNIHUOH-
HOE IIPECTYyIUICHNE, NOJDKHOCTHEIE JINNA, YHHBEPCAIbHAS HICKTPOHHAS KapTa, II00aIn3amysl.

Tema KOppYIIIUH SABJISETCS aKTyaJdbHOW W MPEACTABISET MHTEPEC AJS YUYEHBIX Pa3HBIX HAyYHBIX Ha-
npasneHuii. B Tpymax mcrtopukos, ¢miocodoB, MCHXOJIOTOB, SKOHOMHCTOB, TOJHTOJIOTOB, COIIHOJIOTOB,
KYJIBTYPOJIOTOB OCBEIIIEHBI Pa3IMYHBbIC CTOPOHBI 3TOT0 MHOTOTPAaHHOT'O U KpaliHe BPEIHOTO Ui 00IIecTBa
siBiieHusl. HecoMHeHHO, TipeicTaBUTENN OTMEUEHHBIX U IPYTUX HayK BHECIH CYIIECTBEHHBIN BKJIA]] B HCCIIe-
JIOBaHHE Pa3IMYHBIX ACTIEKTOB KOPPYIIIMU M KOPPYIIIMOHHBIX OTHOIICHUH. BMecte ¢ Tem pa3zpabotka 3¢-
(DEKTUBHBEIX MEp MPOTUBOJEHCTBUS KOPPYIIIIUU U €€ TPOSBICHUSIM — KOPPYIIIUOHHBIM NPaBOHAPYIICHUSIM
— HE OCHOBHas 33Jla4a COIMAIbHO-TYMaHUTAPHBIX HayK. Ha HUX He Bo3maraeTcsi OTBETCTBEHHOCTH 3a o0ec-
nedeHre O0OoprObl ¢ KOPPYMIIMOHHBIME TPECTYIUICHUSIMA. B JTaHHO#W paboTe Mbl pacCMOTPHM TMPOOIIEMBI
IOpUUYECKUX HAYK, KOTOPBIE HE TOJBKO MPU3BAHBI UCCIEA0BATh HEraTUBHBIC COLMANBbHBIC SBJICHUS, HO U
peaM3yIOT TOTPEOHOCTH OOIIECTBA B MX UCKOPSHEHHH, a TAK)KE CBA3aHHBIX C HUMH MPECTYILUICHUH.

B dncrne takux HayK, KOTOpBIE BEIyT HEMOCPEACTBEHHYIO OOpb0Y C MpecTyIIEHUSIMH, — YTOJOBHOE
[paBO, KPUMHUHOJOTHS, KPUMHHAINCTAKA WM ONEPaTHBHO-PO3BICKHAS ACSITEIHHOCTh. YTOJIIOBHOE IPaBO
Y KPUMUHOJOTHUS U3YYalOT MPECTYIUICHUE C MOo3ulnK Teopun. HazHaueHne KpUMHUHAIMCTUKY U ONIEPaTUBHO-
PO3BICKHOI IEATENHHOCTH HE OTPAHUYUBAETCS TONBKO TEOPETHUECKUMH BBIKJIaJKaMu. VX TiiaBHast connaib-
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Hasi pojb COCTOUT B pa3pabOTKe pEeKOMEHAALNH, pealln3yeMbIX B MPAKTUUECKON IEATEILHOCTH O BBISBIIC-
HUIO, PACKPBITHIO M PAaCCIEeIOBaHMIO MpecTyIUieHuil. B manHo# paboTe MBI yaenuM BHUMaHHUE YTOJIOBHOMY
MpaBy U KPUMHUHOJIOTUM KaK HayKaM, CO3JAIONINM T€OPETUIECKIE OCHOBHI IS pa3paboTKi KpUMUHAIUCTH-
YECKHUX U ONEPATHBHO-PO3BICKHBIX PEKOMEHIALINH.

IlepcriekTHBBI pa3BUTHA pacCMaTPUBAEMBIX HAYK MOYKHO OIPENENHUTh C YIETOM 3HAHHS WX MpeIMeTa.
[Ipenmerom Hayku ompenensieTcs Kpyr SBIEHHM, MMPOIECCOB, HA KOTOPHIA HANpaBiICHO HAyYHOE MO3HAHHE
1 KOTOPBIN COCTaBIISIET €€ OCHOBHOE COJep KaHUeE.

[Ipenmer yronoBHOTO MpaBa cileqyeT paccMaTpUBaTh B IIUPOKOM U Y3KOM CMbICIe. B mmpokoM cmbic-
Jie TIpeIMeT yroJIOBHOTO ITpaBa OXBAaTHIBAE€T BCE, YTO OHO M3y4YaeT: YrOJOBHOE 3aKOHOAATENHCTBO, IIPABO-
TBOPUYECKUH MPOIIECC W MPABONPHUMEHUTEIBHYIO MPAKTHKY; OCHOBAHHS W MPUHIIHUITBI YTOJIOBHOW OTBETCT-
BEHHOCTH; KOHIICTIL[H YTOJIOBHOTO MPaBa B MPOILLIOM U HACTOALIEM; CBSI3U C YTOJOBHBIM IIPaBOM U B3aUMO-
BIIMSTHUST TEOPETHUECKIX TONOKEHUH Pritocoduu, oOIiel Teopur rocyiapcTBa U Ipasa, COIHOIOTHH; 3apy-
OC)KHOE YTOJIOBHOE 3aKOHOMATEIHCTBO W COOTBETCTBYIONIHE JOKTPUHEI [1]. B y3kOM CMBICIIE TIpeIMETOM
YTOJIOBHOTO IpaBa SIBIACTCS «COBOKYITHOCTH OOIIECTBEHHBIX OTHOILCHHWH, BOZHUKAIOIINX B CBSI3U C COBEP-
LICHUEM MPETYCMOTPEHHBIX YTOJIIOBHBIM KOAECKCOM OOIIECTBEHHO OINACHBIX ACSHUHA U MPUBJICYCHUEM K YTO-
JIOBHOM OTBETCTBEHHOCTH 3a UX COBEpIICHHEY [2; 7].

[To-Hamemy MHEHHWIO, pa3BUTHE HAYKH YTOJIOBHOTO TpPaBa B COBPEMEHHBIX YCIOBHUSAX TIIOOATH3aAIHU
MHUPOBOTO COOOIIECTBA IOHKHO OPUEHTUPOBATHCS HA CBOCBPEMEHHYI0 KPUMHHAIM3ALMIO ACSHUN TpaHCHA-
[IMOHATIFHON 3HAYMMOCTH Ha OCHOBE BBISIBJICHHBIX OCHOBAHHM I yTOJIOBHONH OTBETCTBEHHOCTH.

st coBpeMeHHO# NeHCTBUTEIHHOCTH XapaKTEPHBI BBIXO KOPPYIIIUH 32 paMKH HAIIHOHAJIBHBIX TOCY-
JapCTB U MpEBpallleHHe ¢ B MUPOBYIO MpobieMy. IToT ¢akT Hamen orpaxenue B Konsennuu Opranusza-
mun OO0weauHeHHBIX Haruit mpotuB xoppynuun: «Koppymiums yxe He TpencTaBiseT co0ol JIOKaTbHYIO
mpo0iieMy, a MpeBpaTUiIach B TPAaHCHAIIMOHAIBHOE SBJICHHE, KOTOPOE 3aTparuBaeT OOIIECTBO W SKOHOMHKY
BCEX CTpaH», a «IpeAyNpekIeHHE 1 HCKOPEHEHUE KOPPYIIHUU — 3TO 00S3aHHOCTB BCeX rocyaapcTsy [3].

[TocTossHHOMY BOCIPOM3BEACHUIO KOPPYILHMU CIIOCOOCTBYET HECOBEPLICHCTBO 3aKOHOJATEIILCTBA.
B HanmoHanpHOM 3aKOHOAATEIBCTBE, K COXKAJICHHUIO, MMEIOTCS HEJAOCTATKH B perjaMeHTalld OOIIeCTBEeH-
HBIX OTHOILCHHWH, BO3HUKAIOIIMX B Pa3IMYHBIX cepax IesATeIbHOCTH uenoBeka. He nuimeno mpobiem u
YTOJIOBHO-TIPAaBOBOE 3aKOHOJATEIbCTBO B YAacTH MPOTHUBOAEHCTBUS KOppyHuuH. PaccMOTpuM HEKOTOpBIE
MpoOJIEMHBIE BOTIPOCHI YTOJIOBHOTO MPaBa B aclieKTe€ €ro OpHEHTHPOBAHHOCTH Ha MPOTHUBOJAEHCTBUE KOP-
pynuuu u 60ps0y ¢ KOPPYNIIMOHHBIMU TPECTYIICHUSIMH.

B uucne mepBbIX BOINPOCOB, KOTOPHIE TPEOYIOT SCHOTO OTBETA, MOYXKHO CUMTATh BOIPOC O MOHITHAX
KKOPPYIIHSD» U «KOPPYIIIMOHHOE TIPECTyIIeHHe». B nelicTByromeM 3aKkoHoAaTenbCcTBe bemapycu nano He-
TOYHOE MPEICTABICHNE O IOHATHHU KKOPPYIIIIUI.

3akoHoM Pecrybnuku Benapycek «O 60pn0e ¢ koppynuueit» (nanee — 3akoH 0 60prOe ¢ KoppyHuuei)
orpenesieH CyObeKTHBI COCTaB KOppyHuuu: 1) rocyiapcTBEHHBIE JOJDKHOCTHBIC JIMILA; 2) WA, TPUpPaB-
HEHHBIE K TOCYIapCTBEHHBIM JTOJDKHOCTHBIM JIMIIAM; 3) WHOCTPAaHHBIE MOJHKHOCTHBIE Jnna. Kpumunanmsu-
POBaHBI JBE Pa3HOBHUIHOCTH KOPPYHIIMOHHBIX MPOSBICHUH 3THUX CyOBEKTOB. Bo-TepBBIX, pedb HAeT 00
YMBIIJICHHOM HCTIOJIb30BaHUHU CITY>KEOHOTO MOJIOKEHHUS M CBA3aHHBIX C HUM BO3MOKHOCTEH. Takoe Hcroib-
30BaHHE CIYKEOHOTO MOJIOKEHHST CUUTACTCS IPOTUBOINPABHBIM, €CITH OCYIECTBISIETCS. B IEIISAX TOTYICHHSI
MMYIIECTBA WX JIPYTON BBITOABI B BHIE PabOTHI, yCIyTH, TOKPOBUTEIHCTBA, OOCIIAHUS TPEUMYIIECTBA IS
ce0st WK IS TPEThUX JIHI. BO-BTOPBIX, KOPPYMIMEH MPU3HAETCS TOJKYI B OTHOIICHUU YKa3aHHBIX CYOb-
exToB. [logkyn MokeT OBITh OCYLIECTBICH MOCPEICTBOM MPEAOCTABICHUS UMYIIECTBA WIIK JPYTOW BBITOBI
B BUJIC pabOThI, YCIYTH, TIOKPOBUTEIHCTBA, OOCIIAHUS MTPEUMYIIECTBA Il CYOBEKTOB KOPPYIIIIUU WM JIJIsS
TpeThux JnI. [leiicTBHS, HampaBICHHBIC HA TIOJKYII, MOTYT OBITh PEaIM30BaHbI KaK JODKHOCTHBIMU, TaK U
¢usnueckumu unamu. Llenpio moakyma sSBuseTcs coBeplieHHe cyObeKTOM KOPPYIIUH ACHCTBUMA WA BO3-
Jep’)KaHue OT UX COBEPIICHUS IPHU UCIIOJHECHUN CBOWX CIIY)KEOHBIX (TPYHOBBIX) 00S3aHHOCTEH, a TakKe CO-
BepIIEHNE YKAa3aHHBIX IEHCTBHUI OT UMEHH WM B HHTEPECax IOPUAMYECKOTO JIMIA, B TOM YHCIE WHOCTPaH-
Horo [4].

Takoe TOHMMaHWE KOPPYNIIMM HE pPacKphiBaeT ee¢ cymHocTd. [Ipemmaraemass 3akoHOM O OOprOE
¢ Koppymued (GopMyIHpOBKa JIUIL YACTUYHO OTPAXKAET COACPKATECIHHYIO CTOPOHY MOHSTHS «KOPPYI-
us». B peanbHOCTH I KOPPYHIMH XapakTepHO MHOrooOpasue. OHa 0XBATHIBACT Pa3lIMYHBIC HETaTUBHBIC
MPOSIBJICHHSI, UMCIOIIIE OTHOIICHNE K ACATENFHOCTH KaK JOKHOCTHBIX, TaK U HEJODKHOCTHBIX Jul. OHa
MOJKET UMETh BHUJ aMOPAJFHBIX NEHCTBHIA, TUCIUILUIMHAPHBIX MPOCTYIKOB, TPAKJAHCKO-TIPABOBBIX U aIMHU-
HUCTPATUBHBIX JIEITMKTOB, a TAK)KE MPECTyIUIeHuH [5; 76].
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KoppyniuroHHbIe MPOSIBIICHUS SIBISIOTCS PE3yIbTaTOM TPaHCPOPMAIMK TO3UTHUBHBIX OOIIECTBEHHBIX
OTHOIIIEHUH B HETaTHUBHBIE. FIMEHHO OOIIECTBEHHBIE OTHOIIEHHUS SIBIIOTCS OCHOBOM pa3BUTHS KOPPYIILIUU U
MIpEeBpAIIeHNs UX B CBOW aHTHUIIOJ — KOPPYNIIMOHHBIE OTHOIIEHUS, KOTOPBIE HE BCETr/Ia MMEIOT OOIIECTBEH-
HO OIAcHBIA xapakTtep. Hampumep, BBICOKOIIOCTABICHHBIH YHHOBHUK, UCIOJIb3ysS CBOW aJMHHHUCTPATHBHO-
BIIACTHBIN pecypc, MOMOTaeT CBOEMY POJCTBEHHHUKY 3aHSTHh MPECTHKHYIO, XOPOIIO OTUIAYHBAEMYIO JTOJIK-
HOCTB. DTOT MPUMEP HE CBA3aH C COBEPIICHUEM MPECTYIUICHUS, HO, 0€3 COMHEHHs, YKa3bIBaeT Ha (akT cIo-
KUBIIUXCS KOPPYIIIMOHHBIX OTHOIICHU.

Poccutickuii 3akoHOIATENh ONMPEACNICT KOPPYIIUIO MyTeM MEPEYUCICHUS OTACIBHBIX MPECTYILIe-
HUH, KoTOopble B Poccuu cunrtaroTcss KOppYHNIIHOHHBIMU. B HX 4yuciie Ha3BaHbI 310YNOTpeOIeHUE CiIyxeO-
HBIM TIOJIO)KCHHEM, Jada B3STKH, MOJYUYCHHE B3SATKHU, 3JI0YNOTpPEeOICHHE MOJHOMOYHMSIMH, KOMMEPUECKUHN
moAKyT. JlaHHBIN TIepevYeHb OCTAaBICH OTKPBITHIM. 3aKOHOAATETh JOMYCKAeT U «HHOE HE3aKOHHOE UCIOJb-
30BaHME (PU3MUECKUM JHUIIOM CBOETO TOJDKHOCTHOTO TOJIOKEHUS BOTPEKH 3aKOHHBIM MHTEpecaM OO0IIecT-
Ba M rocymapctBay [6]. OTnnuuTenbHass 0COOEHHOCTh TAKWUX JCSHUM OMPENEIIeTCS MX IEeJICBOW HaIpas-
JICHHOCTBIO M CBSI3aHA C TIOJYYEHUEM BBHITOJBI B BUC MATCPUAIBHBIX IEHHOCTEH, MHOTO UMYIIECTBA WIH
yCIIYT UMYIIECTBEHHOTO XapaKTepa, MHBIX WMYIIECTBCHHBIX MpaB, a Takxke neHer. Mx mpuoOperaTeineM
MOJKET BBICTYIATh JOJDKHOCTHOE JIUIIO JINYHO THOO0 TPEThH JINIA, YKazaHHbIe UM. [IpoTnBONIpaBHas BBITO-
Jla YKa3aHHBIM JIMIIAM MOXET OBITh IPEIOCTaBICHA IPYTUMU (U3UYCCKUMH JIUIIAMHU, TAK)KE HE3aKOHHBIC
JIeSTHUSI MOTYT OBITH COBEPIIICHBI OT UMEHHU WJIM B MHTEpecax opuandeckoro auma. Ciaeayet 3aMeTUTh, 4YTO
yKazaHue B (OPMYIHPOBKE OMPEIEICHUS MOHATUS «KOPPYILHSD» Ha «AHOE» HE3aKOHHOE MCIOJIB30BaHUE
TOJDKHOCTHBIM JIUIIOM CBOETO CIY»XKEOHOTO IMOJIOKEHHS TauT B cebe BO3ZMOXHOCTh KOPPYHIIMOHHOTO PHC-
ka. [leno B ToM, 4TO 3aKOHOJATENb MPEAYCMOTPEN PsAJl TPECTYIUICHHH, KOTOPHIE MPU3HAKTCS KOPPYIIIIH-
OHHBIMU TP HaJIMYHMH OTPEEICHHBIX YCIOBHHA (HAIpUMep, JINYHAS 3aMHTEPECOBAHHOCTD). DTH YCIOBHS
YCTaHABIMBAIOTCS B XOJI€ PAcCieNOBaHUA WA PAaCCMOTPEHHS YTOJIOBHOTO felia, YTO MOKET MOBJEYh 3a
co0o¥i opMUpOBaHIE KOPPYIIIIMOHHBIX OTHOIICHHH C TUIIOM, OT KOTOPOT'O 3aBUCUT UX BEHISBIICHUE.

B 3akone KazaxcTana Koppymiuss — 3TO HE3aKOHHOE UCIOJIh30BAHHUE JODKHOCTHBIMH JIMIIAMU CBOUX
JOJDKHOCTHBIX (CITy’K€OHBIX) TIOTHOMOYHH W CBA3aHHBIX C HUMH BO3MOXKHOCTEH. K cyOBekTaM Koppymniun
OTHOCSITCS JIMIIA, 3aHUMAFOIIUE OTBETCTBCHHYIO TOCYAaPCTBCHHYIO JIOJDKHOCTD, JUIA, YITOJIHOMOYCHHEIC Ha
BBITIOJTHCHHUE TOCYJAPCTBEHHBIX (DYHKIWH, JIHIIa, TPUPABHCHHBIC K JIMIIaM, YIIOJTHOMOYECHHBIM Ha BBITIOIHE-
HHUE TOCYNapCcTBEHHBIX (GYHKIMHA. Llems mpoTHBOMpaBHBIX AESHUN yKa3aHHBIX JIMI[ CBS3aHA C MOJYYCHHEM
WM W3BJICYCHUEM JIMYHO WJIM Yepe3 MOCPETHUKOB MMYIIECTBEHHBIX (HEMMYIIECTBEHHBIX) OJIar U mpenMy-
mecTB Juis ceOst mubo Tperbux nul. Kazaxckwii 3aKOHOIATENh B Ka4€CTBE KOPPYIIUU pacCMaTpUBACT U
MOJIKYT YKa3aHHBIX BBIIIIE JIUI] ITyTeM MPEIOCTABICHUS UM OJ1ar ¥ MPEenMyIecTs [7].

Ananmu3 GopMyITHPOBOK OMpeIeICHUs TOHATHS «KOPPYIIIHS» B 3aKOHOAaTeNnbcTBe Poccuu, benapycw,
Kazaxcrana u Apyrux rocy1apcTB MO3BOJISIET CINaTh BRIBOJ 00 UX HECOBEPIIICHCTBE. Bee OHM HE oTpakaroT
CyIIHOCTH Koppynimu. O0mumM, 94To 0O0BEIUHSAET 3TH ONpEICIICHUS, SIBISETCS YKa3aHUE Ha MPECTYIHOCTh
JesTHUA CyOBEKTOB KOPPYMIIMOHHBIX OTHOIICHNH (IODKHOCTHBIX JIHII U IPYTUX MIPUPABHEHHBIX K HUM JIUIY).

Kak comnmanbHelil (peHOMEH, KOppyIIus, Kak OBUIO OTMEYEHO paHee, OTIMYAeTCs] MHOTOOOpa3neM He-
TaTHBHBIX (DOPM TMPOSIBICHUM, KOTOPBIC CBS3aHBI C JICATEIBHOCTHIO HE TOJIBKO JODKHOCTHBIX JIWIL, HO H
WHBIX cyOBekToB. OHa MPOSBISAETCS B BUAE AESIHUHN, KOTOPBIE BIEKYT 32 COOOM IOPHINIECKYIO OTBETCTBEH-
HOCTb M HPABCTBEHHOE OCyXaeHne. K mepBbIM OTHOCATCS JesTHHSI KOPPYIIIHOHHON HANPaBICHHOCTH, 3a KO-
TOpBIC MPEAYCMOTPEHA YroJIOBHAsI, aJMHUHHCTPATUBHAS, TPAXKJIAHCKO-TIPAaBOBasl WM IUCIUILIMHAPHAS OT-
BETCTBEHHOCTh. KO BTOPBIM OTHOCSITCSI aMOpAJIBHBIC JICHCTBHSL.

[To-HamemMy MHEHHIO, KOPPYIIIUIO, KaK PE3yibTaT NECTPYKIMH OOIIECTBEHHBIX OTHOIICHUH, CIEAyeT
paccMaTpuBaTh B IIUPOKOM U Y3KOM CMEBICIE. B MIMPOKOM CMBICIE TIOJ KOPPYIIUEH ClIeayeT NOHUMATh
n3MeHeHus (paspyimieHus, aedopmanuio) B CIIOKUBIIUXCSA (YCTAaHOBJICHHBIX) Ha OCHOBE HOPM MOpaH
(HpaBCTBEHHOCTH) | TIpaBa OOIECTBEHHBIX OTHOIICHUSX, BO3HUKAIOIINX MEXKIY CYObEKTaMH MpaBa, OT OJl-
HOTO M3 KOTOPBIX OKHAAETCS MPUHSATHE PEIIeHUH JINOO COBEpIICHHE ACUCTBUI (PaBHO OXXKHIAEMBIX, TPe-
MoJIaraeMbIX B OYIyIleM) B MHTEpecax JAPYroro cyobeKTa, MPeACTaBIIEMOr0 UM IOPUINYECKOTO JIUIA WIIH
OM3KUX eMy JIUIl (POJICTBEHHHUKOB, NPYy3eH, 3HAKOMBIX). B Takoi cuTyanmuu meicTBHS KOppYNIHOHEpa He
BCEI/Ia CBSI3aHBI C HAPYIIEHHEM HOPM YTOJIOBHOTO WJIM aAMHHHCTPAaTUBHOTO TpaBa. Ero mencTBus Hepeako
MMEIOT TPaKJaHCKO-TIPaBOBOM WJIHM JUCUIUIUTMHAPHBINA XapaKTep M MOTYT OBITh CBS3aHBI ¢ MPO(ECCUOHAD-
HBIM IPOCTYNKOM. TakoW MpPOCTYNOK B IIEJIOM MOXET, HO JAJIEKO HE BCET/Ia, MPEAINoaraTh M3BJICUCHUC
JUYHON MaTepHalbHOW BHIroJbl. Hampumep, nmpodeccHoHABEHBIM TPOCTYITKOM B cdepe oOpa3oBaHHs ciie-
JyeT CYUTATh MPUHYKICHUE CTYICHTOB MOKYIATh KHUTH (y4eOHUKH, y4eOHBbIC TOCOOUS W T.I.), aBTOPOM
KOTOPBIX SIBIIICTCS MpEroaaBateb. [[pOCTyNKY yuuTeNnel Wi MpernoaaBareicii B pa3InyHbIX CTPaHaX BOC-
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MPUHUMAIOTCS M OIEHUBAIOTCS T0-pa3HoMy. Hampumep, B Hamie# cTpaHe CUMTASTCSI TIOJIOXKUTEIBHBIM, SCITH
MpernoAaBare’lh PEeKOMEHIYeT CTyAeHTaM IPOYTEHHWE CBOEH HAaydHOW JUTEpaTyphl, BXOSIIEH B MpeaMeT
M3y4YeHUs mpenogaBaeMoil mucnuininael, a B CIIA momo06HOe cauTaiock ObI pocTynkoM [8; 35], moBiek-
MM 32 c000i1 pa30MpPaTEILCTBO U, KaK MPABIIIO, HETaTUBHBIC TIOCIICICTBUS JIJIS TIPETIO/IaBATEIIs.

B y3k0oM cMmpICiie KOPPYHIHS OXBaTBHIBAE€T COOOW BCIO COBOKYIMHOCTH ACSTHHIA, HAPYIIAIOMIUX OIpee-
JICHHbIE HOPMBI YTOJIOBHOTO NpaBa. Ee popMyIupoBKa B y3KOM CMBICTIE, TO-HAIIEMY MHEHHUIO, MOXET OBITh
MpeNICTaBIeHa ClIeAYomMM oopa3oM. Koppymius — 3To nmpoTUBONpaBHEIC JesHYs (AeicTBUsS U Oe3eicT-
BHUsI), COBEPIIACMBIC TOCYIAPCTBEHHBIMH CITY>KAIl[UMH ¥ MTPUPABHEHHBIMU K HUM 3aKOHOJATEIHCTBOM JIHIIA-
MU B JIMYHBIX WHTEpecaxX WU B MHTEPECAaX WHBIX JIUII, CBSI3aHHBIE C M3MEHEHHEM (pa3pylieHnem, aegopma-
1KeH) YCTaHOBJICHHBIX (C(OPMHUPOBAHHBIX) HA OCHOBE HOPM IIpaBa OOILICCTBCHHBIX OTHOIICHHH (yCTaHOB-
JICHHOTO B OOIIECTBE M TOCYAapCTBE MOPSIIKA), @ PABHO JCUCTBUS WHBIX (PU3NYCCKUX JIHII, TPOBOIMPYIOIINUX
K TaKUM JESTHUSM TOCY/ITaPCTBEHHBIX CIYXKAIIUX W MPUPABHEHHBIX K HUM 3aKOHOJATEIECTBOM JIHII.

Uro KacaeTcsi yroJoBHOTO 3aK0Ha (KOJeKca), TO B HEM OTCYTCTBYeT (hOPMYITHPOBKA OMpPEAETICHHUS T10-
HATHUS «KOPPYIIIMOHHOE TpecTyIUieHne». HeT ennH000pa3HOro moaxoja K MOHUMAHUIO KOPPYIIIHOHHOTO
MpecTymuieHus. B CBs3M ¢ 3TMM HEOJHO3HAYHO MOHUMAHWUE BUJIOB MPECTYIUICHUH, SIBISIONINXCS KOPPYIIIIH-
OHHBIMH.

B VYronosHoMm kozaekce Peciyonmuku benapycs (nanee YK PB) npemycMoTpeHa 0TBETCTBEHHOCTS 3a Jie-
CATh JCSHUW, MPU3HAHHBIX KOPPYIMIIUOHHBIMH MPECTYIUICHUSMU [9]. DTH MPECTYIUICHHUSI MOXKHO Pa3lInvaTh
[0 MHOTHM OCHOBaHHAM. OOBEKTOM 3THX MPECTYIUICHUH SBISIOTCS OOIIECTBEHHBIE OTHOIICHIS, BO3HUKAFO-
M€ B Pa3IMYHBIX cdepax AeATeNbHOCTH. Tak, HalpuMep, caMoe paclpoCTpaHEHHOE KOPPYMIIMOHHOE Ipe-
CTyIUICHHE — B3siTouHMYecTBO (CT.cT. 430, 431, 432 VK) nocsiraer Ha uHTepechl cayXO0bl. [IpecTyrnenus,
CBSI3aHHBIC CO 3JIOYMOTPEOJICHHEM BJIACTHIO, IMPEBHIIIICHUEM BIACTH 00 Oe3melicTBHeM BiacTH (CT. 455),
TaK)Ke MOCTaI0T Ha MHTEPECH! CIyXObI, HO B BOMHCKOU cepe nesTensHOCTH. [IpecTymenmus, cBI3aHHBIE C
Jieraau3aniei («OTMbIBAHHEM») MaTEPHAILHBIX IICHHOCTEH, MPUOOPETEHHBIX MPECTYITHBIM IyTeM (4.4.2 u 3
cT. 235 YK), mocsraroT Ha 0OIIECTBEHHBIC OTHOIIEHUSI, 00OCCIICUNUBAIOIINE TIOPSAIOK OCYIISCTBICHUS SKOHO-
MUYEeCKOW neATeNbHOCTH. OOBEKTOM XHWIICHHS ITyTeM 3J0YIOTPEONCHUs CIY)KEOHBIMU TMOTHOMOYHIMU
(ct. 210 YK) sBisiroTcst 0OIIIECTBEHHBIC OTHOIICHUS, CKIIaJIpIBatolecs B chepe cCoOOCTBEHHOCTH, H T.II.

Bwmecte ¢ TeM y 3TUX MpeCTyIJICHUH MHOTO OOINEro, 4To OOBEAMHSIET UX B TPYIITY KOPPYIIIHOHHBIX.
[MpuHUMas Bo BHUMaHHE MPeIOKEHHOE U O(QUIATIbHBIC ONPEICICHUS IOHATHS «KOPPYIIUS», MOXHO BBI-
JENUTH TPU3HAKH, YKAa3bIBAIOIINE Ha KOPPYIIIIMOHHOE MPECTYILICHHUE:

— BO-TICPBBIX, BCE OHU COBEPILIAFOTCS YMBIIUICHHO ¥ HA OCHOBE KOPBICTHOTO MOTHBA;

— BO-BTOPBIX, CYOBEKTHI KOPPYIIIMOHHBIX MPECTYIUICHNH, COBepIas AesHUE, UCIOIB3YIOT CBOE CIy-
KeOHOe TOJIOKEHNE U CBA3aHHBIE C HUM BO3MOXXHOCTH B IIPOTHBOIIPABHBIX IIEJISX;

— B-TPETHUX, COBEPIIAs MIPECTYIICHHE, KOPPYIIIMOHEPHI U3BIICKAIOT UMYIICCTBEHHYIO TN JAPYTYIO BBI-
TOJTy JUTS CeOsl WM JUTS TPEThUX JIHII,

— B-UETBEPTHIX, KOPPYIIIHOHHBIE MPECTYIUICHUSI — 3TO «IIPEPOTAaTHUBA» CIEIHAIBFHBIX CYOBEKTOB, T.€.
OHH COBEPIIAIOTCS JODKHOCTHBIMHY JIUIIAMHU WM B OTHOIICHUH HUX (cT. 431, 432 YVK).

Takum 00pa3oM, KOPPYIIIMOHHBIM TPECTYIUICHHEM CIEAYeT CUHMTATh YMBIIUICHHOE NESHUE, COBEp-
[aeMoe TOCYJapCTBEHHBIM JODKHOCTHBIM WJIM TPUPAaBHEHHBIM K HEMY JIUIIOM JIHOO MHOCTPAaHHBIM JTOJIK-
HOCTHBIM JIUIIOM B I[EJIIX TIPOTHBOIIPABHOTO MOIYYEHHUS UMYIIECTBA WM JPYTOM BBITObI IS CeOsl MK IS
TPETHHX JIUI C UCIIOJIB30BAHUEM CITY>KEOHOTO MOJIOKEHYSI U CBS3aHHBIX C HUIM BO3MOXKHOCTEH.

Takoii B3MJISI HA TIOHATHE KKOPPYMIIMOHHOE MPECTYILICHUEY, MTOHAIEMY MHEHUIO, TI03BOJIICT CHCTEM-
HO TIOJIOWTH K BBIJCIIEHUIO YTOJOBHO-TIPABOBBIX ACSTHUN KOPPYMIIMOHHON HANPaBIEHHOCTH, IIEPEIYECHb KOTO-
pBIX OyzeT Ooyiee MUPOKKUM, YeM UMEETCS, HalpuMep, B 3aKoHOoaTenbcTBe bemapycu.

[Tepeuens KOPPYIIIMOHHBIX MPECTYIUICHUH B beraapycu CyIIECTBEHHO OTIMYAETCS OT aHAJOTHYHOTO
riepeuns B npyrux crpadax EADC. B Poccun m Kazaxcrane 3Ha4MTEIIBHO OOJIBINE IETHUNA OTHECEHO K KOP-
PYNIIMOHHEBIM TIpecTyuieHussM. B YromosHoM kojekce Poccmiickoit @eneparuu (manee YK PD) comepxut-
cs1 OoJiee coOpoka cTarei, KOTOpPhIe BXOAST B MIEPEYCHb KOPPYIIIUOHHBIX MpecTyIuieHni. [Ipu 3ToM 3akoHO-
JaTenhb pa3fenui uxX Ha Tpynnsl. [lepByto rpymnmy oOpa3yioT KOppyNIIMOHHBIE MTPECTYIUIEHHUS, KOTOPBIE OT-
HECEHBI K Helt 0e3 BCAKHMX yCIOBHMA. TakuX MPECTYIUICHUHA ACBAThH, B MX YHCIIE B3ITOUHUIECTBO (TIOyUCHUE
B3sTKH — CT. 290 YK P®, naua B3sitku — cT. 291 YK P® u nocpegnudectso Bo B3saTke — cT. 291.1
YK P®), kommepueckuit noaxyt (ct. 204 YK P®), He3akoHHOE ydacTHe B IPEANPUHUMATENBCKON IesITeb-
HOCTH (cT. 289 YK P®) 1 1p.

Jpyras rpynma coCTOUT U3 OONBIIOT0 KOJUYECTBA NpecTyIuieHnd. OHU MOTYT OBITh OTHECCHHI K Tie-
PEYHIO KOPPYMIIMOHHBIX MPECTYIDICHUIA TIPYU HATMYHU OJTHOTO U3 YCIOBHUMU: YMBICIIA HA TIOJYYCHHE BBHITOJIBI
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MO0 COBEPIICHUS MPECTYIUICHUS JTOJDKHOCTHBIM JIMIIOM — JIMOO MPU HAJTMYWW YMBICIIA U COBEPIICHUU TIpe-
CTYIUICHHUS JOJKHOCTHBIM JIHIIOM.

K Taxum mpecTyIieHusIM P CChIIKE «KOPPYIIHD» OTHOCSTCS, HAlpHIMeEp, JIeranu3aius (OTMbIBaHHE)
JICHE)KHBIX CPEJCTB WM WHOTO UMYIIECTBa, MPUOOPETEHHBIX JPYTUMU JIMIIAMHU MPECTYIMHBIM myTeM (cT. 174
YK P®), npuobperenue uinu cObIT UMYIIECTBA, 3aBEAOMO A00BITOrO MpecTymHbIM IyTeM (cT. 175 YK PD),
npuHykKaeHue K nade nokaszanuit (ct. 302 YK P®) u ap. K koppynIinoHHBIM TPECTYIUICHASIM TP HATHYNAN
YMBICTIA «JIHYHAS 3aHHTEPECOBAHHOCTHY OTHOCSITCS PETUCTPALIMsS HE3aKOHHBIX CIENOK ¢ 3emuieit (ct. 170 YK
P®), 3noynorpednenne momHomoumsiMu (ct. 201 YK P®) u ap. K xoppyninoHHBIM OTHOCSITCS IPECTYILIE-
HUSI, COBEPIIECHHBIE JOHKHOCTHBIM JIUIIOM: MOIIIEHHUYECTBO, COBEPIIICHHOE JIMIIOM C MCIOJIH30BAHUEM CBO-
ero ciayxeoHoro nonoxenus (4. 3 u 4 ct. 159 YK P®), npucBoenne uiu pactpara, T.6. XHIIEHAE TyKOTO
MMYIIECTBA, BBEPEHHOI'O0 BUHOBHOMY, COBEPIIICHHEIC JTUIIOM C HCIIOJIb30BAHUEM CBOETO CITY’)KEOHOTO IMOJIO-
kerns (4. 3 u 4 c1. 160 YK P®) u nmp. [10].

B Kazaxcrane moHsATHE «KOPPYIIIMOHHOE MPECTYIUICHHE» HEe packpbiBaercs. Ho B mynkte 29, cT. 3
VYronosHoro konekca Pecnyonuku Kazaxcran (manee YK PK) ymomunaercs nBaamate ofHa CTaThs, T
KPUMUHAIIM3UPYIOTCS JACSIHUS, OTHOCSIIIUECS K KOPPYIIIMOHHBIM TpecTyruieHusM [11].

Paznuyen B3rsin 3akoHOATENEH HA OTHECEHHE OJHOTO M TOTO JK€ JESHUS K TPYIIE KOPPYHIIMOHHBIX
npectymwieHui. [Ipencrasnsercs OGonee mMpaBUIBLHBIM pellieHre 3akoHonateneld Poccun u Kazaxcrana, pac-
CMaTPUBAIOIINX, HAIPUMEpP, «IIPUCBOCHUE WIIU pacTpaTy BBEPEHHOTO YYXOro uMmymiectBa» (4w.4. 3 u 4
ct. 160 YK P®; m.2, 4.3 cr. 189 YK PK) B KadecTBe KOppYIIIMOHHOTO MpecTyiuieHus. B bemapycn anamo-
ruunoe aesHue (cT. 211 YK PB) oTHOCHTCS K MPECTYIICHUSIM IPOTHB COOCTBEHHOCTH, TAK)KE COBEpIIACTCS
JOJDKHOCTHBIMH JIMIIAMU, HO K KOPPYIIIMOHHBIM He oTHOcuTCS. B Poccnu u Kazaxcrane k KoppyniuoOHHBIM
MPECTYIUICHUSIM OTHOCUTCS MOIIEHHHYECTBO, €CIIM OHO COBEPIIICHO JIMIIOM C HCIOJIE30BAaHUEM CBOETO CITy-
*keOHoro monoxeHus (4.9. 3,4 ¢1.159 YK P®; 1.2, 4. 3 c1. 190 PK). B Bemapycu ato nesaue (ct. 209 YK) He
SIBIIICTCS] KOPPYIIIUOHHEIM MPECTYIUICHUEM. JanpHeuil yriryOIeHHBIN aHaTu3 KOPPYINIIMOHHBIX MPECTYI-
JICHUH YKa3bIBACT HA Pa3Inune aHTHKOPPYIIIMOHHOTO 3aKOHOIATeNILCTBA B cTpaHax EADC.

J1st KpUMHHOIOTHH TIPEMET €€ M3YYeHHUSI COCTABIISIOT: a) MPECTYIMHOCTh (TPOSBICHNUS, BHIIBI, XapaK-
Tep U Jp.); 0) IPUYNHBI U 3aKOHOMEPHOCTH CYIIECTBOBAHHS ¥ M3MEHEHHS TPECTYITHOCTH; B) IMYHOCTH TIpe-
CTYITHUKOB; T) BO3MOXHOCTH W METOJIbI TIPEAYIPEIUTEILHOTO BO3ICHCTBHIS HAa MPUYUHBI, YCIIOBUS TIPECTYTI-
HocTH [12; 107]. MoeT mu, YIUTBIBasi TCHACHIINA Pa3BUTHS MHPOBOTO COOOIIECTBA, OTPaHUIUBATHCS TIe-
PEUYUCIICHHBIM TIPEIMET COBpeMEeHHON KpuMuHoyiorun? [1o Bcelt BUTUMOCTH, HET.

Knaccudeckass KpUMHHOJNOTHS OTCTAaeT OT COBPEMEHHOTO COCTOSIHHUS, PA3BHTHS M HANPaBICHHOCTH
MPECTYITHON MNEATENbHOCTH. SIBISACH HAYKOH O MPO(HIAKTHKE MPECTYMHOCTH, KPUMHHOIOTHH CJIETyeT
pacmupuTh U YriyouTh cdepy cBOel KOMIIETCHIIMH W MPOQECcCHOHANLHOTO HHTepeca. Jlemo B ToM, 4TO
(hopMbI 1 MacITaObl IPECTYMHON JEATEILHOCTH CEPhE3HO M3MEHWINCH, OHH BBIIIUTH 3a MPEACIBl YTOJIOBHO-
MPaBOBOI 00JIACTH, YTO TPEOYET M3MEHEHUS TIOIX00B U K KPUMHHOJIOTUISCKUM HCCIICIOBAHUSIM.

[Ipumepom TOMy, K COKaJICHHIO OTPHUIIATEIBHBIM, MOXKET CITy>KUTh Poccus. []o cux mop HUKTO TOIKOM
He TOSACHWI (MOJYAT 10 3TOMY IOBOAY W yUEHBIE-KPIMHHOJIOTH), KaK TaK MOIyYUIIOCh, YTO MHOTHE KpYTI-
HBIC POCCHIICKHE YNHOBHUKHY (OBIBIINE W HACTOSIIUE) UMEIOT OTPOMHBIC OOTaTCTBa, UCUUCISIEMBIE B JTOJIIa-
POBOM JKBHBAJICHTE, KOTOPHIE HAXOMITCS 3a pyOe oM B BHIIe OAHKOBCKHMX BKJIAA0B W HeaBMkuMocTd [13].
Takoe mookeHNe 1e7 00BICHIETCS TEM, UTO 10 CHX Mmop B Poccum He patuduimposana ct. 20 «KoHBeHIINN
OOH npoTuB xoppynuum». B cOOTBETCTBUM ¢ TaHHOW CTaTheM CIEAyeT «IIPU3HATh B KAUYECTBE YrOJIOBHO
HaKa3yeMoro JesHUs, KOTJa OHO COBEPIICHO YMEIIIICHHO, HE3aKOHHOE OOOTalleHue, T.e. 3HAYUTEIHLHOS
YBEIMYEHHNE AaKTHBOB ITYOJIUYHOTO ITOJKHOCTHOTO JIMIA, MPEBBIIIAIOIIEE €r0 3aKOHHBIE AOXOIBI, KOTOPOE
OHO HE MOXET pa3yMHBIM 00pa3oM 00ocHOBaTh» [3]. Hamuune B HAIlMOHAIBHOM 3aKOHOJATEILCTBE TAKOH
CTaThH CIIOCOOCTBOBANIO OBl BBISBICHHUIO (DAKTOB KOPPYIIIUN CPEAN YNHOBHUKOB.

He sBnstroTcst 00BEKTOM HCCIETOBAHUS ISl KIACCHYECKOW KPUMHHOJIOTHH KpaliHe HEeTaTHBHBIE TEH-
JIEHIIMA MUPOBOTO MaciiTaba. A OHH MPEACTABIAIOT OMACHOCTh HE TOJIHKO HAIIMOHAJIFHBIM MHTEpECaM, HO U
MHPOBOMY COOOIIeCTBY B mesioM. OMacHOCTh ISl TOCYAapCTB, CBA3aHHAS C PA3BUTHUEM MPECTYITHOCTH U J1a-
e ee Pa3HOBHIHOCTH — TPAaHCHAIMOHAIBHOM MPECTYMHOCTH, HECPAaBHIMA C TOW YTpo30H, KOTOpast 3alo-
KEHa B MJIee «30JI0TOr0 MIUIIHapAa». B ee ocHOBe mpobiema mepeHaceneHus IaHeThl JTI0AbMH, KOTOPBIX,
M0 MHCHHIO Pa3pa00TYMKOB KOHIICIIIUH, HE JIOJDKHO OBITH OoJiee omHOTrO MuntHapaa. KoHeyHbIM pe3yibra-
TOM peaH3alliy 3TOU UJCH SIBJIICTCS PE3KOE COKpAIICHUE HACEIICHHsI 3¢MHOTO 1apa W JIMKBUAANNS MHOTHX
rOCyIapCTB KaK TaKOBBIX.

Eme cpaBHUTENIEHO HETaBHO 3Ta KOHIICTIIINS Ka3aiack aOCYpaHOM, Hellenoi, upparuonaibHoi. Ho To,
YTO TMPOMU30IILIO U MPOUCXOANT B MUPE HE MOXKET HE BBI3BIBAThH TPEBOTY. Ellle B POIIIIOM BEKE B IMTEpaType

74 BecTHuk KaparaHgmHckoro yHusepcurteTa



TeHOeHUUn yronoBHOro npasa v KPUMUHOMOIUMN. ..

ONMKCaHbl HAMEPEHUS] TaHOTO OOIIECTBA B COCTAaBE KPYIMHEHININX OaHKUPOB M OJMTapXxoB C(HOPMHUPOBATH
MHPOBOE TIPABUTEIBCTBO [IJISI OPTraHU3AINH «HOBOTO MHPOBOTO Topsaka» [14]. O3HakOoMIIEeHHE C TaKUM
MIPOM3BEIEHUEM BOCIIPUHMUMAIIOCH HE MHadUe Kak ¢aHTacTuka. Ho ¢ MO3UINK CErofHs;IIHEro THS BCE HM3JI0-
JKEHHOE B HEW OIICHWBACTCS YK€ MHade. bojee TOro, MOXXHO HaONIONATh PeaTU3aIuio UJCH, 3aJyMaHHbBIX
«MHPOBBIM MPABUTEIHCTBOM», KOTOPOE HAXOAUTCS B TEHU U B TIOJHOH HEM3BECTHOCTH. Bo MHOTHX cTpaHax
Ha OCHOBE Pa3BHUTHUS MH()OPMAIIMOHHO-KOMMYHHUKAITMOHHBIX TEXHOJIOTHH peanu3yeTcs mporpamMMa (popmu-
pOBaHHS 3JICKTPOHHOTO MPABUTEILCTBA. [IpU BHENIHEH MPUBIEKATEIBHOCTH JICKTPOHHOTO MPABUTEILCTBA
HEBOJILHO HAIPAIIIMBAETCS BOMPOC, a HE ABJISCTCS JIM 3TO 3TAIIOM Ha MyTH K (OPMHUPOBAHHUIO MUPOBOTO ITpa-
BUTENBCTBA, KOTOPOE OyIeT ynpaBisaTh IuiaHeTor. [Ipu sToM rocynapcrBa, Kak TakOBbIE, UCUE3HYT, a X Ha-
CeJIeHHE TPEBPAIAETCS B JIETKO YIIPABIIsiEMbIe MACCHI TIOCPEICTBOM MPUMEHEHHBIX HAHOTEXHOJIOTHIA.

[MomoOuast uapopManus 3a pamMkaMu 3paBoro cmbicia. Co3m1aeTcsl BeYaTieHHe O e¢ a0CypIHOCTH,
(danTacTuyeckoi cymHoctd. Ho oOpatum BHuUMaHue Ha (akTel. PykoBozacTBo Poccuiickoii deneparuun
00BSBWIIO O YHIIH3AIMK HaceleHus cTpaHbl [15]. B ocHOBE 3TOTO permeHus MpuHATHIA [ ocymapcTBeHHOM
Hymoii B 2010 1. 3akon «O0 opraHu3anuu MpeJoCTaBICHNUs HACEIEHUIO TOCYAaPCTBEHHBIX 1 MYHHUIIUTAIb-
HBIX ycayr» [16]. 3a HEeBUHHBIM U Jake OJaropoIHbIM Ha3BaHUEM 3aKOHA M, HA MEPBBIN B3I, XOPOIIUM
coJiepyKaHNeM CKPBIBA€TCS MHAS 1eb. UTO JKe MpeAronaraeT 3TOT 3aK0H /i HaceneHus: Poccun? Ha ocHoBe
3asiBIICHUN rpaxxaanaMm Poccutickoit denepanuu BhIACTCS YHUBEpPCAbHAS 3JIEKTPOHHAs KapTa (mgalnee —
VY3K). Ona npeacrasisieT co00ii MaTepHalbHBIN IIACTUKOBBIM HOCHTENb, COAEPKAIINN BU3yallbHYIO (Tpa-
(PUYECKYIO) M AJIEKTPOHHYIO (MAIIMHOCUYUTHIBAEMYIO) MH(POPMAIIMIO O IOJb30BaTele KapToi UM o0ecreun-
BaIONIMH JOCTYNl K WH(POPMAIUK O HEM, HCIOJb3YyEeMOH JIJIsl YIOCTOBEPEHHS TPaB TOJB30BaTENsl KapTon
Ha TIOJYYCHHUE TOCYJAPCTBEHHBIX M MYHUIIMIIATBHBIX YCIYT, HHBIX YCIYT, B TOM YHWCJIC IS COBEPIICHUS
IOPUANYECKUA 3HAYMMBIX JIEUCTBUH.

Bce n3nojxxeHHOE U HEMOCBSAIIEHHOTO YeJIOBeKa MOKaKETCS MOI0KHUTENbHBIM. 1 MOkHO OBLITO OBI CO-
TJIACUTHCS C YTBEPXKICHUEM TEPBBIX JIMII POCCUICKOrO TOCYJapCTBa, YTO 3Ta KapTa MPEIOCTaBISET YHH-
KaJIbHbIC BO3MOXXHOCTH POCCHSIHAM W BBIBOJWT WX Ha HOBBIM YPOBEHb OTHOIICHUN MEXAY T'PaXKJTaHUHOM,
TOCYJIApCTBOM H €r0 OIOpPOKpATHUYECKUMHU CTPYKTypamu. Ho, kak y mo0oit Meianu, 31ech uMeeTcst oOpaTHas
crtopoHa. Beenenne YIK, mo MHEHHUIO €e MPOTUBHUKOB, — 3TO MEPBBIM IIar Ha MyTH K JOCTHXKCHUIO MUHOMU
nenn. JTa 1eNibh UMeeT Tiio0anbHble MaciTaObl. Ee cyTh BhIpaxkaeTcs B JOCTHIKCHUU TOTAIHLHOTO KOHTPOIS
HaJ[ HaceJICHHEM 3€MHOTO Iapa. DTy MBICIh MOXKHO OBLTO OBl paccMaTpHUBaTh Kak (haHTa3Hui0 OOJHLHOTO BO-
obpakeHus1, eciii He 00paTUTh BHUMAHUS HA NMPUHATHIEC U 0 CHX IMOP ACHCTBYIOIINE HOPMaTUBHBIE TIPABO-
BBIC aKTHI ¥ COBEpIIACMBIC JICHCTBYS, HAIIPABICHHBIE HA UX PealTU3aIluIo.

B nepByto odepenp Mbl uMeeM B BuAy CTpaTeruio pa3BUTHS JIEKTPOHHOU MPOMBIIIIEHHOCTH Poccuu
Ha niepuon g0 2025 1. (manee «Ctparerus»). Otoir CTpaTerueil MporHO3UPYyeTCs BHEIPECHNUE HAHOTEXHOJIO-
THI, KOTOPOE «IOJDKHO eIIe OOJbIle PacCIIuPUTh TIyOUHY MX MPOHUKHOBEHUS B IMOBCEIHEBHYIO JKU3Hb Ha-
cenenus» [17]. B mocnennue necath neT ¢ MOMeHTa NpuHATHS «CTpaTerun» HaOI0aaeTCs 3HAYUTEIbHBIN
CKa4OK B TEXHUYECKOM Pa3BUTHH.

TexHUYecKoe COBEPIIEHCTBO — IONOKHUTEIBHBIN (akTop A denoBedecTBa. Ho mpoOiema B HHOM.
Kak ckazano B «CTpaTerumy, «J0bKHA OBITh 0OecrieueHa MOCTOSHHAS CBS3b KAXI0r0 HHIUBUAYYMA C TIIO-
0anpHBIMHA HH()OPMAITMOHHO YIIpaBIAIOMUME THIA Internety. C 3Toi 1enbio mpeaaraeTcsi HAHOAIEKTPOHHU-
Ky UHTETPUPOBATh ¢ OM000BEKTOM. TOT UuIl, KOTOPEIH nMeeTcs B YOK, mpeamnosnaracTcsi BHEAPUTE B TEIIO
YeIIOBeKa-0M000beKTa, (PaKTUUECKH NPEBPATHB €ro B HAHOOMOPOOOTa, TaK KaKk Ha HEro OyaeT BO3ACHCTBO-
BaTh NOCPEACTBOM Internet «rio0allbHBIA YIIPABISFOIIUN.

YHOMSHYTBIX (aKTOB JIOCTATOYO, YTOOBI OTMETHTH HECOCTOSATENLHOCTD KIACCHUECKOW KPUMUHOJIOTUH
JUTSL pelieHUs] 0003HAYCHHBIX TTPOOJIEM.

CoBpeMEHHOU KPUMUHOJIOTHH HEOOXOAMMO H30paTh WHOM MOJX0J K MMOHUMAaHUI0 00BEKTa CBOETO HC-
cienoBaHnd. B kauecTBe Takoro 00beKTa JOKHA BBICTYNATh HE MPECTYIMHOCTD, KaK KOJIWYECTBO COBEPIIICH-
HBIX TIPECTYIUICHUH HA TOW WJIM MHOW TEPPUTOPHHU 3a OIpPEHCIICHHBIM MPOMEKYTOK BpemeHu [18; 452], a
MPECTYMNHAS JCSATeNbHOCTh. [IpU 3TOM MPEeCTyNHYI ACSITEIBHOCTh CIEAYET pacCMaTpHBATh B IIHPOKOM
CMBICTe, KaK (DyHKIIOHAIBHOE W JKM3HE0OeCreunBalollee HalpaBleHHe OTIENbHON yactu oOmiectBa. Pe-
3yJNbTaThl KPUMUHOJIOTHYECKHAX HCCIETOBAHUNA JOJDKHBI HCIOB30BATHCS ISl ONEPEeKaroIIero BO3AeHCTBUS
Ha TPECTYITHYIO JEATSILHOCTb.

[ToHameMy MHEHWIO, U3MEHEHHUE TOJIX0Aa K MOHUMAHUIO 00OBEKTa KPUMHHOJIOTUU OMNpECsieT HeoO-
XOJUMOCTH PacHIMPEHHS U IPeIMETa €€ UCCIIeOBaHNI B OTHOIIIEHHUH MTPECTYITHOM AearenbHOoCcTH. [lo3Hanme
3aKOHOMEpPHOCTEH (hOPMUPOBAHUS MPECTYITHOW NEATEIHEHOCTH MO3BOJIUT 00ECIICUNTh Pa3pabdOTKy aJeKBaT-
HBIX MEp TIPOTHBOICHCTBUSI.
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PaccMoTpeB HekoTOpBIE TTPOOJIEMBI TOHUMAHUS KOPPYIIIMA U KOPPYHIIMOHHBIX MPECTYIUICHUH, a TaK-
e MPOoOIeMbl KPUMUHOJIOTHH, HEOOXOANMO 00paTUTh BHUMAaHWE Ha elle OAWH HenocTaTok. OH UMeEeT OT-
HOIIIEHHE K HAIIMOHAIFHOMY YTOJIOBHOMY 3aKOHOJATEIbCTBY, a TakKe OyleT MHTePECeH I KPUMIHOIOTHH.

[IpencraBnsiercsi, yTo Ha3pena MOTpeOHOCTH BKIIOUeHHST B OCOOCHHYIO 4acTh YTOJIOBHOTO KOJEKCa
CTaThH MO Ha3BaHUEM «3aroBop». Kak monsTre, «3aroBop» 03HauaeT «TalHOE COTJIAIIEHNE O COBMECTHBIX
JEHCTBUAX MPOTHB KOTO-HUOYAH B MOJUTHIECKUX U APYTHX 1emsax» [19; 164]. JIpyrumu 1eiasMu sIBISIFOTCS
3axBaT BJIACTH M COBEPIICHUE MPECTYIUICHUH KakK MPOTHUB CYIIECTBYIOIIETO CTPOsl, TaK M YEJIOBEUECTBA B
nesiom. OnucanHas BBILIE CUTYAIHs TO3BOJISIET TIOHMMATh TaKylo He00XoAnMocTb. Jleno B ToM, 4To mpowc-
xopnsmiee B Poccun, a paBHO U B IpyTHX CTpaHax, MHAa4Ye KaK 3aroBOp HeNb3d Ha3BaTh. Ele pa3 BepHEMCS K
MOMEHTY, Korna B Poccutickoit @eneparuu Oblia orjiameHa nporpamma o BHeaperun Y OK cpenu Hacene-
Hus Poccuiickoit @enepanyu, KOTOpble HAYMHEHB! YUIIAMH HHOCTPAHHOTO Mpou3BoacTBa. OOparaeT Ha ce-
051 BHHMaHHE (3TOT BHACOPOIUK BBUIOKECH B ceTH MHTEpHET W JOCTYIEeH Kaxmomy) [15] HanmpssKeHHOCTh
TIaBBI IpaBUTENbeTBa (J1. MenBeneB), KOTOPBIHA, TOBOPS O SKOOBI O6J1aroM IPOEKTEe, CTapaeTCss MUHUMAIBHO
CMOTpETb B Tia3a MPUCYTCTBYIOUINX Ha 3acefannu KoMuccuu o MOAEpHHU3ALUHN U TEXHOJIOTHYECKOMY pas-
BUTHIO 3KOHOMUKHM Poccun. C mo3unuy McuxXoaoruy 3TO yKa3bIBAeT, YTO YEIOBEK YTO-TO CKPBHIBACT MIIH HE-
JOCTATOYHO dYecTeH mepen Bu3aBU. Cpeau NMPUCYTCTBYIOMIMX Ha 3aceqaHnu KOMHCCHH MOXXHO BHAETH
A.b. Uyobaiica (c 2011 r. Bo3riasnsier «PocHano»). Mbl He OyeM aHaTU3UPOBATh «3aCITYTH» 3TOTO MOTUTH-
Ka nepe; Poccuelt, OHM XOpOIIO U3JI0XKEHBI B ero buorpaduu, pasmenienHoi B cetu MurtepHer [20]. Caeny-
€T JINIIB 3aMETUTh, YTO OJlarofaps pe3ysibTaTaM ero JAesTeNTbHOCTH 3HaYUTeNbHAs YacTh KPYIMHBIX TOCyIap-
CTBEHHBIX aKTHBOB OKa3aJIaCh B pPyKaX y3KOH rpymnmsl Juil («omurapxoBy»). OH ke CUNTaeTCs OCHOBATEIIEM
OJIUTAPXHUYECKOTo KanuTain3ma B Poccuu. Eciiu OTTaKMBATBCS OT 3TOTO €AMHCTBEHHOTO (DaKkTa JesTeIbHO-
ctu A. b Uy0aiica, To MOXHO 0€37]0Ka3aTeILHO COTIACUTRCS C YTBEPXKIACHUEM O €ro CBS3HM ¢ bumbaepOepr-
ckuM KiryooMm (B 1998 r. mpuaMMan yyactue B ero 3acefanunu B r. TapuOspu (Illotnanams), a 8 2012 1. — B
r. Watmom (CLIA)).

JJ1s OHOM SICHOCTH TpearaeMoi naen HeoOXoJuMO 3HaTh, YTO MpeacTaBisieT coboit bubaepoepr-
ckuii kny0 (rpymna, koHbepeHius). bunpaepoeprekuii Kiryd — HeohHIMaIbHas €XeroaHas KoHepeHus,
KoTopas npoBoautcs ¢ 1954 r. Ha Hee nepconansHo npurnamarorcs npuMmepHo 130 ygacTHuKoB. bonbmims-
CTBO YYaCTHUKOB KiIy0a — BIHMATCIbHBIC ()MHAHCHCTHI, TOJIHTUKHA, OW3HECMEHBI, MPEUMYIIECCTBCHHO
m3 CIIA, a taxke EBponsl u Asun. [lepBrie 3acemanms Kiryda MpOBOIUINCH KOHCITUPATHBHO, a B ITOCJICTHES
BpeMs, Koraa MpoOJIeMaTHIHO OOCCIEYHTh KOHCIHMPAITHIO, IO OOIECTBEHHOCTH TOBOIUTCS HWH(OpMAITUSI
0 BpEMEHH, MECTe, YIaCTHHKaxX 3acefaHus u oOcykaaeMbIx Bompocax. Ho B To ke BpeMms cBeAeHHUs O Npu-
HATBIX pemIeHUsX (MTorax KOH(MEPEHITMN) COXPaHIIOTCs BTaitHe. OQHUM M3 OCHOBATEJIEH ITOTO KiTy0a SBIIS-
ercs 1. Poxdemrep [21]. Bynyun amepukanckum Oankupom, [. Pokdemrep mpomaranaupoBai riodaan3a-
LIUIO U YCTAHOBJIEHUE KOHTPOJIS HAJ POKAAEMOCThIO. B CBSI3M ¢ 3THMM HeOe3bIHTEPECHBI €ro BBICKAa3bIBaHMS,
coJieprKalliye 3HaYMMbIe 751 MUPOBOTO COOOIIECTBA UIEH, KOTOPBIE CETOAHS, MOKHO YTBEPKIATh, YCIICIIHO
MPETBOPSIFOTCS B JKU3Hb. B cBs3u ¢ rimobanu3anueii 1. Pokdermiep OTMETHI: «...B HAIlle BPEMS MHUP HCKY-
IIIEHHEe ¥ TOTOB IIaraTh B CTOPOHY MHUPOBOTO MPaBHUTENHCTBA. Ha/lHAIIMOHANBHBIN CyBEepEHUTET HHTEIICK-
TyaJIbHOW 3JUTHI U MUPOBBIX OaHKUPOB, HECOMHEHHO, MPEANOYTHTEIbHEE HAIMOHAIBHOTO caMOoompeere-
Hus...». B cBoux Memyapax, HanrcanHbIx B 2002 r., [I. Pokdennep Ha BbICKa3aHHBIC OOBHHEHHUS B OTHOIIIE-
HUU €T0 M YICHOB €r0 CEMbH, XapaKTePU3yEeMbIX KaK « AHTEPHAIIMOHAINCTOBY, BCTYIHUBIINX B CTOBOP C APY-
TUMH TPYIIIaMU [0 BCEMY MUpPY IS IMOCTPOCHHS 0OO0Jiee MHTETPUPOBAHHOW TIIOOATBHONW MOIHTUYCCKON
1 SKOHOMHYECKOW CTPYKTYpbl — €IWHOTO MHUpa, 3aMeTui cienyomee: «Ecnu oOBHHEHHE 3aKmioyaeTcs
B 3TOM, TO S IIPU3HAIO Ce€0sl BUHOBHBIM, U 3THM TopxKych» [22]. J1. Pokdesiep BeIcTyman 3a orpaHu4YeHUE U
KOHTpOJb poxnaemoctn. OH omacaics 3a pacTyliee NOTpeOJieHHe SHEPTUU U BOJBI, a TaKKe 3arps3HEHHE
BO3/yXa U3-3a pocTa HaceneHus 3eMHoro mapa. B 1994 r. Jl. Pokdennep npusBan OOH HaiiTu «ynoBieTBO-
pUTEIBHBIC CITOCOOBI IS CTAaOMIM3alnyd YUCIICHHOCTH HacelleHus 3emum» [21]. DTa uumes He octanack 0e3
BHUMaHus. HeoOxomumMocTh B e pean3zanuu OOBsICHICTCS AeMorpaduyecKuM Kpu3ucoMm Hadana XXI B.
Omnmpasicb Ha ycTpalaromie MpoTHO3bl pocTa YucieHHOcTH HaceneHus 3emuu, OOH mposBuser 3aboty
0 €ro CHIDKEHUH.

[IpoGnema mepeHaceneHus MIAHETHI SBISETCS MpPeAMETOM 00CyxaeHus B mpecce. CTOPOHHUKU HIEH
KOHTPOJIS HaJ[ POXKTAEMOCTHI0 BBICKA3bIBAIOTCS 32 HOBBI WHCTHTYT CEMBH, YTO OOCCIIEYHT BBIKHBAHHC
U yCTOIUMBOE pa3BuUTHE ri1o0anbHOro odmecTBa. CeronHs, Mo MHEHHUIO 3KCIIEPTOB, BOCTPEOOBaH UYEIOBEK
KpEaTUBHBIA M KOMIIETCHTHBIH, & CEMbS U IIIKOJIA YIOPHO TUPAXHUPYIOT JKEPTB «TI00ATBHON JeOHIH3aIIN
HaceneHus» [23]. KoHTposb kauecTBa ¥ KOJTMYECTBA HACEICHHS MPOTUBHUKAMU 3TOU HJIEH aCCOIUUPYETCS C
MOJIMTUKOM TeHOIUAA.
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CrnenyeT 3aMeTUTh, YTO TIPOOJIeMa MEPeHACEIICHUS XapaKTepHa JJIs1 HEKOTOPBIX CTpaH (Hampumep, Ku-
taif, Uanus u ap.). Jlpyrue e UCIBITRIBAIOT HETOCTATOK HACEJICHHS B CBOMX cTpaHax. Ha teppuropun Poc-
CHU MOTJIO OBI TPOXKUBATh 3HAYUTEIHHO OOJIbIIIee KOTUIECTBO HACEICHNUS, YeM UMEETCS B HACTOSIIIEE BPEMsL.
AHaJoruuHO MOXKHO yTBepkAath 0 bemapycu, Kasaxcrane n apyrux crpaHax.

BrickazanHas ujest COKpaIeHnst HaceJIeHHsI 3eMHOTO IIIapa MPOTHBOPEUUT MOJIOKEHUSAM MEXTyHapPOI-
HBIX KOHBEHIIMM, a TaKkK€ HOpMaM HallMOHAJIBHOTO 3aKOHOJaTeahcTBa. Hanpumep, MexayHapogHOM KOH-
(dbepeHIel M0 HApOJOHACEICHUIO U Pa3BUTHIO, cocTosiBielcs B 1994 r. B Kaupe, BriepBbIe onpenencHbl
PENPOAYKTUBHBIC TIpaBa KaK 4acTh TpaB udenoBeka. CTpaHaM-y4acTHUKAM KOH(EPEHIIMH PEKOMEHIOBAHBI
MepBI TI0 CHIDKEHHUIO Yrciia abopTOB, JETCKOW M MAaTEpPUHCKOH CMEPTHOCTH, a TaK)Ke HalpaBJICHHBIC Ha 3a-
IIUTY PETPOAYKTHBHOTO 3I0POBBs HacemeHus [24; 56]. CoboaHas peanwm3aiiis pernpoayKTHUBHOTO IpaBa
3aKkperieHa B cT. 56 ®enepanpHoro 3akoHa «O0 OCHOBaxX OXpaHBI 310pOBbs rpaxknaH B Poccuiickoii dexe-
paruny. B Hel ckazaHo, 9TO «KaKIas KEHIMMHA CAaMOCTOSTEIIHEHO PEIIacT BOPOC O MaTEPHHCTBE [25].

[IpoTBOpEeYNBOCTF MHEHHUH B BOMPOCE O HACEICHHWU 3€MHOTO IIapa HE SBISETCS MPENSTCTBHEM IS
BO3MOXKHOH pean3anuy AeCTPYKTUBHBIX Mep. B KauecTBe TaKOBBIX Mbl BOCHPHHUMAEM YWITU3AIUI0 Hace-
JieHus B J1F000H opMme, TOOPOBONBHON WM NMPUHYAUTENBHON. M eciii Ha TepBOHAYAIBHOM 3Tarle MPOBO-
TUTCSI TOOPOBOJIBHAS YATTM3AINS (TAKUX MPUMEPOB YK€ MHOTO), TO HE HCKIIOYEHO, YTO B NaJIbHEHUIIIEM OHA
MPUOOPETET MPUHYAUTENBHYIO QOPMY, M 3TO B CHJIax JIFOOOTO TocyaapcTBa. JJoCTHKEHHIO 3TON METH «MH-
POBOTO MPABUTEILCTBAY OYIET CIIOCOOCTBOBATH KOppymius. 1 31ech Hai0o MMETh B BUY HE Ty KOPPYIIIIHIO,
C KOTOpO# OOpIoTCA TOCYJapCTBEHHBIE MPABOOXPAHUTENBHBIE OPraHbl, a KOPPYMNIHIO MEXIYHAPOIHOTO
YPOBHS U €€ OIpeAeieHHy0 GopMy — MOIUTUYECKYI0 KOPPYMIUio. B GONBIIMHCTBE CiIy4aeB KOPPYMIIHO-
HEpPBI 3TOTO YPOBHS HE IMOMAIMAJIAIOT MOJ ACHCTBUE HOPM HAIMOHATHLHOTO aHTUKOPPYIIIMOHHOTO 3aKOHOMA-
TEJHCTBA.

C coxaJleHHeM HaJl0 OTMETHTh, YTO MHOTHE PYKOBOIUTEIH T'OCYIapCTB HAXOISTCS B 3aBUCHMOM
MOJIOXKEHUHU OT OOCTOSTENLCTB MOJUTUIECKOTO M SKOHOMUYECKOTO Xapakrepa. Hampumep, uist Toro 4To0st
MOJTyYUTh BaJIOTHBIA KPEIWT, HAIMOHATIHHBIC MPABUTEIHCTBA JOJDKHBI HITH HAa YCTYIKH, BBITOIHUTH PSIIT
YCIIOBHH, TIpeabsBIsieMbIXx MexmyHapoaasiM BamotaeiM @orzoMm (manee MB®). OTu yCTynKH HEPEIKO
MPOTUBOPEYAT HHTEPECaM HACEJICHUS CTPAaHbI, PYKOBOJCTBO KOTOPOH 3aWHTEPECOBAHO B TOJTYYCHHU TaKOTO
kpeauta. Ocymectisisi TpeOoBanus MB®, HalMOHANBHBIE MPABHTENBCTBA CIOCOOCTBYIOT JOCTHIKECHUIO
1eneit He JaHHOW (MHAHCOBOW CTPYKTYPHI, @ TOW TPYIIIBI JTIOACH, KOTOPHIE H COCTABIIAIOT TaK HAa3hIBAEGMOE
«MHPOBOE MPABUTEITLCTBOY. CIieAyeT 3aMETUTh, UTO ri1aBa MB® gBIsSETCS MOCTOSHHBIM WICHOM buibmep-
Oeprckoro kiay0a, UAeH U IeJId KOTOPOro OpHEHTHPOBAHBI HE Ha BceoOlee MUpoBoe Oiaro, a Ha Oiaro
OoraTeHmmx JIFoAeH, 06agaronIiX OOJBIIEH YacTHEI0O MUPOBOTO OCTOSIHUS. B Takoi cuTyanuu ¢ O0ibIIoi
CTETICHBI0 BEPOSTHOCTH BO3MOXHA TOJHUTHYECKass KOPPYHIHS, KOTAa C PYKOBOAWTEISIMH HAIMOHAIBHBIX
TOCYJapCTB YCTaHABIIMBAIOTCS KOPPYIMIHUOHHBbIC OTHOIICHHS. COAepKaHUEM STUX OTHOUICHUH SBISCTCS,
C OJTHOM CTOPOHEI, BBIIIOJIHEHHE TOTO, YTO SBUJIOCH penieHneM bunbnepOeprckoro kiayba (CokpamieHue
HaCEJICHUs, «IUIHN3AIM» U Apyrue NeCTPYKTUBHBIE HIEH), a C APYTroil — rapaHTHH NOJUTHYECKON U WHOU
0€301MacHOCTH /ISl IPETBOPUBIIHX 3TH PEUICHUS B KU3Hb.

Ha ocHOBe U37105KEHHOTO BBIIIE MOKHO CAENATH CIEAYIOLUE BHIBOIBI:

Bo-niepBbIx, 3 dekTuBHOE MPOTHBOACHCTBHE KOPPYIILIMHU IMPEAIoiaraeT eIuHO00pa3Hoe TOHNMaHHUEe
Ha MEXIYHapOJHOM W HAllMOHAJHFHOM YPOBHE 3TOTO HETaTWBHOTO sBIEeHHs. (s 3TOW menmm HeoOXommma
¢IMHAsl YTOJOBHO-TIPaBOBasi (DOPMYJIMPOBKA OMPEICIICHUS MOHITHH «KOPPYIIHSI» H «KOPPYHIIHOHHOE TIpe-
CTYIUICHUCY.

Bo-BTOpHBIX, yUUTHIBasl TEHACHIIMY B HAINPaBIEHUH pealln3allii UAEH MHUPOBOTO TOCIIOACTBA, HEOOXO-
JUMO HAJIMYHME B HAIIMOHATHLHOM YTOJIOBHOM 3aKOHOJATEBCTBE HOPMBI, MTPEIyCMaTPUBAIOIICH OTBETCTBCH-
HOCTB 32 TallHbIC COTJIANIICHUS O COBMECTHBIX JICHCTBUAX KaK MPOTUB CYIIECTBYIONIETO B TOCYAAPCTBE CTPOS,
TaK 1 YeJIOBEUECTBA B IIETIOM.

B-Tpetpnx, coBpeMeHHON KPUMUHOJIOTHH 0OBEKTOM CBOETO MCCIEOBaHUS HEOOXOINMO M30paTh mpe-
CTYITHYIO JCSITEIhbHOCTh, TOHUMAEMYH0 Kak (hyHKIIMOHAILHOE M KM3HEOOCCIICUMBAIOIICE HAIIPABICHUE OT-
JIeNTbHOM yacTH 0o0IecTBa.
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AM. Xnyc

Chrliifaijiac xkeMKOPJBbIKKA Kapchl ic-KMMbLIIBIH Ka3ipri Ke3eHiHnae
KBLIMBICTBIK KYKBIK IIeH KPUMUHOJIOTHSAAHBIH 1AMy 3aHAbLIBIKTAPbI

Makanama chi0aiiigac >KEMKOPJBIK ITIEH >KEMKOPJBIK KbIJIMBICTAPBIHBIH TYCIHITiHE OipblHFall Ke3Kapac
Macereci KapacTbIpbulibl. ChlOaiiiac xeMKOPIIBIKKA KapChl iC-KMMbLI Typasibl YITTHIK 3aHHAMAChIHA TaJAAy
XKYPri3y Heri3iHIe aBTOp «ChIOAMIIAC JKEMKOPIIBIK) )KOHE «ChIOAiIac >KEMKOPIIBIK KbUIMBICTap) YFbIMIApbIHA
03 aHBIKTAMachlH YCHIHABL. MeMIeKeT KYpBUIBIMBIHA Kapchl, KBl aJaM3aTKa Kapchl OarbITTaJFaH
OipIiecKkeH opeKeTTep Typallbl KYIHs KeJIiciM xKacaFaHbl YIIiH XKayalKepIIUIiKTi KapacTeIpaTslH «KacTaHabky»
gen atajaThiH  OammeH KBUIMBICTBIK KOJEKCTI TONBIKTHIPY YCBHIHBULABL. DByl KemTereH MeMIeKeT
0acIIbUIApPBIHBIH CasiCH KOHE SKOHOMUKAJBIK JKar[aiifa ToyelnuliriHe OaiimaHbIcTBL. MaceneH, BaioTa
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TYPIHZETi HecHe KOMETIH ajia OTBIPHII, YITTHIK YKIMETTEP XalbIKapasblK YHBIMIapMEH KOWBUIFaH Oipkatap
IIApTTHUIBIKTAPbl OPbIHAAYFA, TapThIHYFa MoxOypii. byHnai TapThiHynap GacIIbUIBIFBI KAPKbUIBIK KOMEK
allyFa MYKT@X TYPFBIHIApIbIH MYZAJENepiHe ui KaHimbl Kenexmi. XalbIKapasblK Kap)Kbl YHBIMIAPBIHBIH
TaJaNTapblH OpBIHIAH OTHIPBI, YITTHIK YKIMETTEp AJEeMIIK YCTeMIIK eTyre Tajacymsl Oenrimi OGip
TonTap/bH jkahaHIbIK MakcaTTapblHa KOJDKETKI3yre MYMKIHAIK TyblHIaTanbl. MyH7ail jkarmaiia yITTHIK
MEMJICKETTEep/IiH OacliblIapbIMEH ChIbaiiiac )KEMKOPJIbIK KAaThIHACTAP OPHATBUIFAH/A CAsCH YKEMKOPJIBIKTBI
JaMBITY MYMKIHJITIHIH JeHreii >korapbl. ABTOPIBIH MiKipiHIIE, KPIMHHOJOTUSHBIH KY3BIPETi MEH KociOon
MYUICCiHIH asChIH KEHITY MaKCaThIHIA 3EPTTEYAiH OOBEKTICIH YFBIHYIBIH Oackalia Ke3KapachlH TaHIay
KakeT. MyHzaii 00beKT peTiHIe jKacalraH KbUIMBICTAPIbIH CaHbl PETiHIE KbUIMBICTBUIBIK €MeC, KOFaMHbIH
6ip OeJiriHiH KBI3METTIK XXOHE OMIpJIiK KaMTaMachl3 €Tyl OaFbIT peTiHAe KeH TYpPFblIa KapacThIPbUIATHIH
KBUIMBICTBIK KbI3MET OOJIyBI THIC.

Kinm C63()€p.' KbUIMBICTBIK KYKBIK, KDUMHUHOJIOI'MS, KbIJIMBICTBIK KbI3MET, ceibaitac JKEMKOPJIBIK, chli0aiinac
JKEMKOPJIBIK KbUIMBIC, JIaya3bIM/Ibl TYJIFajiap, ombebarn QJICKTPOH/bI KapTa, )KahaH;[aHy.

A M. Khlus

Trends of criminal law and criminology at the present
stage of co-operation of corruption

The article considers the problem of a uniform approach to understanding corruption and corruption crimes.
Based on the analysis of the national anti-corruption legislation, the author proposes his own formulation of
the concepts «corruption» and «corruption crime». The proposal was made to supplement the Criminal Code
with an article entitled «Conspiracy», which provides for responsibility for secret agreements on joint actions,
both against the existing system in the state, and for humanity as a whole. This is due to the dependence of
many heads of state on political and economic circumstances. Receiving assistance, for example, in the form
of a currency loan, national governments are forced to make concessions, fulfill a number of conditions im-
posed by international organizations. These concessions often contradict the interests of the population of the
country, whose leadership is interested in receiving financial assistance. Carrying out the requirements of in-
ternational financial organizations, national governments contribute to the achievement of globalization goals
pursued by a certain group of people claiming world domination. In such a situation, the development of po-
litical corruption is possible with a high degree of probability, when corruption relations are established with
the leaders of national states. In order to expand the sphere of competence and professional interest of crimi-
nology, in the author's opinion, it is necessary to choose a different approach to understanding the object of
his research. As such an object should be not crime, as the number of crimes committed, but criminal activity,
which should be considered in a broad sense, as a functional and life-supporting direction of a particular part
of society.

Keywords: criminal law, criminology, criminal activity, corruption, corruption crime, officials, universal elec-
tronic map, globalization.
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The problems of applying criminal enforcement legislation in institutions
of mixed security in the light of human rights concepts

Failure to observe of legal interests in regard to convict, confined, is severe violation of human rights, that of-
ten remains unnoticeable and unstudied. And it, in spite of fact, that researches of the UNO about violations
of rights and freedoms in regard to convict, marked that celled and detained, being in establishments of the
mixed safety, subject to the higher risk of failure to observe of their legal interests, what practically all other
in other types of establishments of the criminally-executive system of Kazakhstan. It is very difficult to make
the complete and clear picture of distribution of violations in regard to the people had in custody. Neverthe-
less, there are reliable and solvent proofs that this category of persons, being in a police and in establishments
of the pre-trial having in custody, subject to the substantial risk of violation of human rights, both in the de-
veloped and in developing countries. Some types of violations in such establishments are widely widespread,
and on occasion is considered a norm. The set patterns, taking into account the wide sphere of their use of, are
not exhaustive and within the framework of one article does not allow to overcome all varied spectrum of
pressing questions of practice, but can serve as an eloquent example that a Criminally-executive code yet
needs some additions and changes.

Keywords: conceptions of human rights, observance of human rights, rights and of freedom of convict, legal
interests of detained, criminally-executive code, violations of human rights, detention facility, establishments
of the criminally-executive system.

In the context of the modern world globalization, the emergence of new threats to peace and security, a
fundamental change in the geopolitical correlation of forces, the development of modern concepts of human
rights acquires special significance. Human rights become not only a guide in solving global problems, in
overcoming the contradictions between different types of civilizations and cultures, between individualism
and collectivism, freedom and equality, they become a very effective guarantor of peace and stability on our
planet. And, despite the fact that there are significant differences between the Western (American) and non-
Western (socialist and Muslim) concepts of human rights to this day (above all ideological and political
plan), they contribute to the sustainable development of the modern world [1; 75]. Human rights today, after
the collapse of all ideologies, have become the prevailing universal ideology. Accordingly, whatever differ-
ences of the theoretical and ideological plan exist, human rights can be characterized from the legal point of
view as universally recognized and universally binding. In the modern world, the concepts of «peace» and
«stability», «sustainable progressive development», «democracy» and «human rights» are inseparable. It is
in this regard that we believe that the thesis that, ideally, the most complete provision and protection of hu-
man rights and freedoms is possible with a complex combination of approaches formed in the natural-legal
and positive theories of law.

As for states that gained independence relatively recently and do not have historical traditions with re-
spect to the supremacy of human rights, the ratio of approaches should be in favor of the natural-legal theory
of law. After all, it forms the conceptual-category apparatus of human rights.

Modern national legal doctrines regard the individual as the highest national value, and ensuring its
fundamental rights and freedoms in all spheres as one of the most important state tasks.

In addition to basic rights and freedoms, regional human rights documents provide the human right to
compensation, name, justice, protection against abuse of power, the right to be free from violence and fear,
to understanding and trust, freedom and protection from terrorism, petitions and response.

An important factor in the more active integration of the Republic of Kazakhstan into the world com-
munity was the renewal of Kazakhstan's criminal-executive legislation.

With the adoption in 1997 of the Criminal Executive Code of the Republic of Kazakhstan, one of the
important stages in the reform of the legislation sector regulating the execution of criminal penalties has
come to an end, the reform of the corrective labor law into a penitentiary system has been completed, which
is one of the most important tools for countering criminality, especially in such extreme manifestation as a
recidivist crime. This is the only industry that regulates the implementation of all criminal penalties provided
by the Criminal Code of the Republic of Kazakhstan.
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In 2014, a new version of the Criminal Executive Code of the Republic of Kazakhstan was adopted [2].
The adoption of the new code created conditions for wider use of sentences not related to deprivation of lib-
erty, lowering the level of penitentiary and post-penitentiary relapse, social adaptation of convicts, as well as
for forming a mechanism for public participation in the educational process conducted with the convict.

Since the rights and freedoms of man and citizen are in accordance with Part 1 of Art. 1 of the Constitu-
tion of the Republic of Kazakhstan are the highest socio-political value, then part 2 of Art. 2 of the Criminal
Executive Code of the Republic of Kazakhstan (hereinafter - the CEC of the RK), as one of the tasks of the
criminal-executive legislation, allocates protection of the rights, freedoms and legitimate interests of con-
victs. Questions on the permissible limits of restrictions on civil rights and freedoms of persons serving a
criminal sentence are of primary importance for the science of Kazakhstan's criminal-executive law and are
explored in the framework of the doctrine of the legal status of convicts, on the observance of their rights and
freedoms.

An essential feature of a democratic nature criminal legislation is the care of a person who, although vio-
lated the law, still remains a citizen of society, of the state, a member of the production team, and the family.

In the new Criminal Executive Code, the issue of the rights of convicts, ensuring their personal safety in
the process of serving their sentences, has been raised to the proper level, legally fixed as one of the ways to
monitor the activities of penitentiary institutions and bodies - the right of convicts to be treated [3].

However, the results of the analysis of the criminal executive law testify the inconsistency of some of
its provisions with the requirements of the Constitution of the Republic of Kazakhstan.

Persons sentenced to deprivation of liberty may be left in the remand center or prison permanently, with
their consent, for the term of serving the sentence for the performance of maintenance work or temporarily, if
necessary, the conduct of investigative activities as a witness, victim, suspect (accused), if necessary partici-
pation in the judicial proceedings in the case of a crime committed by another person, as well as in the case
of bringing a convicted person to criminal liability in another case, if in respect of he was elected to get a
preventive measure in the form of detention.

The abandonment of prisoners sentenced to imprisonment in a PDC or a prison for the performance of
maintenance work is conditioned, first, by the characteristics of the contingent of persons held in these insti-
tutions; secondly, the inability to bring prisoners into custody and to serve convicts serving sentences in pris-
on. It is impossible to involve convicts serving sentences in a prison where persons who committed particu-
larly serious crimes are kept, as well as convicts transferred to prison for violating the established order of
serving punishment in correctional colonies of general, strict and special regimes.

To perform this kind of work in the correctional institutions mentioned above, only those convicts who
are:

1) sentenced to deprivation of liberty, had not previously been deprived of liberty;

2) sentenced to serve a sentence of imprisonment in correctional colonies of the general regime;

3) agreed in writing to stay in these institutions for the performance of maintenance work;

4) prior to the entry of the sentence into force, they were kept in the remand prison in which they re-
main for the performance of maintenance work;

5) characterized positively because of their behavior.

Prisoners have the right to apply to the court. In accordance with Art. 13 of the Constitution of the Re-
public of Kazakhstan, everyone is guaranteed judicial protection of his rights and freedoms. Decisions and
actions (or inaction) of state bodies, public associations and officials can be appealed in court.

So, on the basis of Part 6 of Art. 92 CECs, convicts can be transferred to institutions of mixed security
(remand center) to maintain law and order.

In practice, the transfer is carried out in an out-of-court procedure by the MIS Committee of the Minis-
try of Internal Affairs of the Republic of Kazakhstan, while the time limit for holding prisoners is not limited
by any time frame.

If Article 68 of the earlier acting CEC RK provided that this category of persons is subject to the condi-
tions established for the correctional colony of the type that was appointed by the court, according to Part 7,
Art. 92 new CECs of the RK, the conditions of detention are unified.

Convicts transferred to mixed security institutions to ensure law and order in institutions are not entitled
to long visits and receipt of parcels. The number of short visits is limited to two during the year, the monthly
spending of funds is not more than 2 MCL.

These conditions are the most stringent, in comparison with other types of correctional facilities.
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The pretrial detention centers of the republic contain persons convicted of serving their sentences in the
colonies of the general, strict and special regimes. Even those institutions of emergency security (prisons)
that are kept in strict conditions, convicts have the right for three short visits and receiving a parcel. All other
categories of convicts are entitled to long visits.

The decision of the executive body on the content of convicts in local areas actually substitutes judicial
acts in the part of the designated type of correctional facility and contradicts article 75 of the Constitution of
the Republic of Kazakhstan on the administration of justice in the Republic of Kazakhstan only by the court.

Moreover, the issues of changing the type of the penal system institution, appointed by conviction to a
person sentenced to deprivation of liberty, under cl. 4 p. 1 Art. 476 of the CEC RK also fall within the com-
petence of the court.

Taking into account the need to isolate the convicts who adversely affect the operational-regime
situation, they must be transferred to the institutions of mixed security on the basis of a judicial act.

In view of the foregoing, it seems appropriate to add paragraph 1 of Part 6 of Art. 92 CEC PK after the
words «... maintaining law and order» with the words «on the basis of a court order».

There are also problems associated with law enforcement practice.

Thus, Resolution No. 1255 of the Government of the Republic of Kazakhstan on November 28, 2014
provides for convicts who are engaged directly in hot shops and heavy work, as well as with harmful
working conditions, which are referred to work with hazardous working conditions as an additional dietary
provision.

However, in fact, the branches of the Enbek, which are employed in the boiler houses, are not provided
with the whole list of additional food in the form of 100 gr. bread and 5 gr. margarine.

There is a shortage of clothing allowances for the special contingent in correctional institutions of the
Republic.

In the requirements violation of the Decree of the Government of the Republic of Kazakhstan No. 1255
on 28.11.2014 «On the approval of natural norms of nutrition and welfare of suspects, accused, convicted ...»
in some institutions, out of 19 provided items an average of 15 pieces of clothing are issued.

Sports trousers, sports shoes, slippers, felt boots are not given out. Whereas in warchouses, in part, this
clothing allowance is available. For example, in one of the institutions of the Republic of Kazakhstan, 130
pieces of sports leotards are stored in a warehouse, but no items of this clothing have been issued to convicts.

A similar situation is typical for all institutions of Kazakhstan. The arguments of the administration of
correctional institutions about the risks of tension among the special contingent in the event of the delivery of
clothing allowances to individual convicts are unreasonable and in conflict with the requirements of the law.

At the present time, in conjunction with the Department of the Correctional System, the question of the
further use of things that have not expired terms handed over by convicts to the warehouse due to release has
been under consideration.

An example is the experience of the Russian Federation. According to paragraph 3 of the Order of the
Ministry of Justice of Russia dated December 3, 2013, No. 216 «On approval of clothing allowance for con-
victs sentenced to deprivation of liberty and persons held in pre-trial detention centers», with the consent of
convicts and persons held in pretrial detention centers, they may be issued second-hand garments suitable for
further use.

In 2016, Committee of the Correctional System the limit of institutions filling downwards. But there
was no significant reduction in the prison population. Financing from the budget occurs, proceeding from a
limit of fill ability of establishment. In this connection, the material and everyday security of convicts is dete-
riorating. The administrations of institutions are forced to come out of the situation by saving money, which
negatively affects the conditions of detention and medical care [4].

In general, the experts of the United Nations note the importance of developing issues of humanization
of criminal law and emphasize their commitment to the use of effective ways of working on public control
and monitoring the observance of the rights of persons sentenced to deprivation of liberty.

In recent years, international standards for the treatment of convicts and issues of their implementation
have been widely and more objectively reflected in the theory of criminally-executive law, occupy a proper
place in the educational literature.

Ultimately, this contributes to the formation of public opinion and new professional consciousness of
the employees of the penal-executive system.
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From a legal point of view, there are two possible ways to implement international norms, in particular
human rights norms, in the criminal-executive system. The first is their direct action along with the norms of
national legislation. The second is the harmonization of domestic legal acts with them.

Unlike international covenants and conventions, specialized international documents on the treatment of
convicted persons (the Stockholm Protocol, the Standard Minimum Rules for the Treatment of Prisoners, the
Beijing Rules, the Tokyo Rules, the European Prison Rules, etc.) are not international agreements, but acts of
international governmental organizations. They do not need to be ratified; they do not have such a binding
legal force and all the more «self-fulfillment».

Observance of the convicts’ rights is the most priority direction of the penitentiary policy. Depriving a
citizen of freedom is not grounds for belittling his rights and legitimate interests; the Constitution of the Re-
public of Kazakhstan guarantees the right to protection for every citizen regardless of gender, race, nationali-
ty, and whether or not criminal record is present.

The issues systematization of observance of the rights and legitimate interests of persons serving sen-
tences, the main methods and methods for their compliance, the problems of improving the legislation on the
legal status of convicted persons can provide serious assistance in observing the rights and legitimate inter-
ests of convicted prisoners and detainees.
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Apanac KayincizaikTi KaMmTamachI3 eTy MeKeMeJiepinae aqaM KYKbIKTApPbIH KOPFay
TYKBIPbIMIaMAJIAPHI AsICHIH/IA KBLIMBICTBIK-aTKAPY 3aHHAMACHIH KOJIJaHy MaceJeliepi

bac OocraHablFbIHAH aibIPbIIFaHIAPIbIH, COTTAJIFAHIAPIbIH 3aHAbl MYIUCJIEpiHiH cakTaaMaybl axam
KYKBIKTapBbIH KaTaH Oy3y OoJbIn TaObLIabl, Oy Kui eneyci3 xaHe 3epTrenmeit Kanaapl. CoTTanFaHgapIbiy
KYKBIKTapbl MEH OOCTaHIBIKTAaphIHBIH OY3bUIybl jkeHiHIeri BYY 3eprrTeysepiHiH JepekTepiHe KapamacTal,
Kayirncizairi apanac MekeMmenepieri Kamayaarbl ajamaap MeH ycranraHmapaslH KasakcTaHHbIH 0Oacka
KBUIMBICTBIK-aTKapy JKyleci MekeMenepiHiH 0acka Ja TypliepiHJe »a3achlH OTel jKaTKaHJapra KaparaHia,
ONapABIH 3aHIBl MYIICICPIHIH cakTaiMmay Kayimi aca >Xorapbl Oonbim kenmeni. Kamayma ycranran
aZlaMIapIbIH 3aHObl MYUICNEpiHiH OY3bUTyBI JKOHIHIE KYKBIKOY3YHMIBUIBIKTAP TYpajbl TOJBIK XKOHE HAKTHI
TYXKBIPBIM Kacay ©Te KUBIHFa COFaibl. JlereHMeH, aTalFaH TYIFajap KaTeropusChl MONUIUAA JKOHE COTKA
JeiiHri kamayna ycray MekemenepiHae OonraHIa, JaMblFaH, COHAAK-aKk AaMyllbl eJiiepie Je ajam
KYKBIKTapBIHBIH OY3bLTYbIHBIH €JIeyJI KayiliHe yibpaiiisl. MyHnailt Mekemenepse KYKbIK Oy3yLIBUIBIKTap
KEeH TapaifaH, ajl KeWOip ’karfaiimapia o KanbInThl OOJIBI  TaObuIaAbl. ATanFaH —MbIcajaap
KYKBIKKOJITAaHYLIBIMEH OJIap/ibl KOJJIaHY/BbIH KEH CalachlH €CelKe aja OTBHIPhIN, Oip Makaia IeHOepiHae
TOXIpHOCHIH ©3€KTi CypaKTapbl opTYPILTIriHIH IIOFBIPEIH KaMTy MYMKIH eMmec, 0ipak KeIIMBICTBIK aTKapy
KOJIeKCiHe KeHOip e3repTyinep MeH TONBIKTHIpYJIap €HTi3yre oii Ae KaXeT eKeHiHe JaJenai Mblcan 6ona
aajpl.

Kinm ce3dep: amaM KYKBIKTApBIHBIH TY’KBIPBIMIAMACHI, aJlaM KYKBIKTapBIHBIH CAKTalybl, COTTATFaHAAPIbIH
KYKBIKTapbl MEH OOCTaHJBIKTAPhl, KaMy/la YCTaIFaHAapAbIH 3aHIb6I MYAZEIepi, KbUIMBICTBIK-aTKapy KOJeKcl,
aJlaM KYKbIKTapbIHBIH OY3bUTYBI, TEPrey OKIIayjlay OpHbI, KbUIMBICTBIK-aTKapy *KYHECiHIH MeKeMeepi.
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IIpo6sieMbl NpUMEHEHNs YI0J0BHO-MCIOJHUTEIBHOI0 3aKOHOAATEIbCTBA B YUPe:KACHUSAX
CMeEIIAHHOM 0e30IIaCHOCTH B CBeTe KOHLENIHi PaB YeJioBeKa

HecoGmonenne 3akOHHBIX HHTEPECOB B OTHOIICHHH OCYX/CHHBIX, JIMIICHHBIX CBOOOMBI, SBISETCS
CEpBhE3HBIM HApYLICHUEM IIPaB 4eI0BEKa, KOTOPOE 4acTO OCTACTCsS HE3aMETHBIM, K TOMY XK€ HEH3Y4YCHHBIM.
W 510 HecMoOTps Ha TOT QakT, uTo B uccnenoBanusx OOH o HapymeHusx mpaB u cBOOO B OTHOILIECHUH OCY-
JKJICHHBIX OTMEUEHO, YTO 3aKITIOUEHHBbIE M 33JepKaHHbIE, HAXOIAINECS B YUPEXKICHUIX CMEHIaHHOH 6e30-
MAaCHOCTH, MOABEPKEHBI 00JIee BHICOKOMY PHCKY HECOOIIOAEHHS UX 3aKOHHBIX MHTEPECOB, UM MPAKTHIECKH
BCE OCTalbHbIE B APYTUX BHAAX YUPEXKIECHHN YroJOBHO-HCHONHUTENbHOW cucTeMmbl Kasaxcrana. OdeHb
CJIOXHO COCTAaBUTH IOJHYIO U UETKYIO KapTUHY PaclpOCTpaHEHUs] HapyLIEeHHH B OTHOIICHUH JIIOJEH, comep-
JKaluxcs oA crpaxeil. TeM He MeHee CyIECTBYIOT HaJEKHbIC U COCTOSITENIbHBIC J0KA3aTeIbCTBA TOI0, YTO
JaHHAasi KaTEropys JIML, HaXO[ICh B MONUINU U B YUPEXKICHHUIX JOCYINEOHOTO COAEPXKAHMS IOJ CTPaKeH,
MOJIBEPKEHA CYLICCTBEHHOMY PUCKY HApYIICHUs IIpaB 4EIOBEKa KAaK B PAa3BHUTHIX, TAK U B Pa3BUBAIOILUXCS
cTpanax. HekoTopble BuAbl HapyHICHUH B OJHHUX YUYPEXKICHMAX LIMPOKO PACHPOCTPAHECHBI, a B APYIHX
CUHTAIOTCSl HOPMOIL. JlaHHBIE MPUMEPHI, YUUTHIBAs LMIMPOKYIO chepy MX HCIOIb30BAHHS MPAaBOINPHMEHUTE-
JIeM, He SIBIISIFOTCS] HCUEPIBIBAIOIIMMY U B paMKaX OJHOM CTaTbU HE MO3BOJISIIOT OXBATHTh BECH MHOT000pas3-
HBIH CIIEKTP aKTyaJbHBIX BOINPOCOB NMPAKTHKU, HO MOTYT CIy)KHTh KPaCHOPEUHBBIM IIPUMEPOM TOTO, UTO
YT0JI0BHO-UCIIOTHUTENBHBINA KOAEKC eIlle HY>KAAeTCsl B HEKOTOPBIX JOMONMHEHUSIX U U3MEHEHUSX.

Kniouesvie cnosa: KOHICTIIUU ITpaB 4Y€JIOBCKA, CO6JIIOZ[CHI/IC IIpaB 4€JIOBCKa, IIpaBa " CBO6OIII)I OCYXK/JCHHBIX,
3aKOHHBIEC UHTEPECHI 3aC€PIKaHHBIX, yI‘OIIOBHO-HCHOIIHI/ITCIIbHHﬁ KOJCKC, HAPYIICHHUS IIpaB 4€JIOBCKaA, CJICI-
CTBEHHBIN U30JIATOP, YUPCIKACHUI yFOHOBHO-HCHOHHHTeHbHOﬁ CUCTCMBI.
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Anticorruption culture in education

The research theme is of high urgency due to the fact that nowadays one of the most important tasks is to stop
the corruption in education for purpose develop quality of education in our country. Anticorruption culture is
one of the components of legal culture. Corruption as a historical and political phenomenon is known for a
long time, which even led to its perception as peculiar to the socium of objective reality. In modern Kazakh-
stan, it is increasingly manifesting itself in the status of a social phenomenon capable of jeopardizing all
transformations and reforms. The problem of corruption has acquired a mass character today and has affected
all spheres of public life. Of course, the main causes of corruption are political instability in the country, inef-
fective actions of power structures; imperfect legislation; low legal consciousness of the population; inaction
of civil society institutions; a weak judicial system, inconsistent in the application of legislation. Foreign ex-
perience shows the successful use of anti-corruption propaganda tools in anti-corruption education, most of-
ten with the use of mass media. The media play a useful role in enhancing the citizens' anticorruption sense of
justice, educating in society negative perceptions of corruption and at the same time being broadcasters of
signals about the threat of punishment against potential corrupt officials. In our opinion, the anti-corruption
culture of the individual is a system of knowledge, values, qualities and abilities that ensure the moral and
psychological mood of the individual for rejecting and opposing corruption.

Keywords: anticorruption culture, corruption, political instability, judicial system, society institutions, laws,
education, schools, universities, education in Kazakhstan.

Anticorruption culture is one of the components of legal culture. This is the quality of the individual,
including knowledge about the corruption for the well-being and safety of society; this is the state of an indi-
vidual who does not simply want to put up with the manifestations of corruption, but seeks to eliminate this
phenomenon.

According to Arman Utepov, Head of the Department for Anti-Corruption Education and Public Rela-
tions of the Agency for Civil Service and Anti-Corruption Affairs: «For the first time in Kazakhstan, the def-
inition of an anti-corruption culture is normatively defined: it is a system of values expressed in publicly
condemning corruption; reflects an intolerant attitude towards corruption, presupposes a strong civil position
«Honesty and incorruptibility is the norm of behavior». From 2015-2016 academic year, higher and post-
graduate education is supplemented by an elective discipline «Fundamentals of anti-corruption culture». The
model curriculum is recommended by the Ministry of Education and Science of the Republic of Kazakhstan
to universities in all bachelor's specialties to develop their work programs on anti-corruption disciplines [1].

Penal provisions on liability for these crimes are provided for in the sec. 15 «Corruption and other
crimes against the interests of public service and public administration» of the Criminal Code of the Repub-
lic of Kazakhstan.

Corruption and other crimes against the interests of public service and public administration can be de-
fined as socially dangerous act (action or inaction) which are committed by officials using their official pow-
ers against the interests of the service and cause the significant damage to the normal activities of public au-
thorities, the interests of the public service or service in bodies of state governments or contain the real threat
of such causing.

Like the generic object of the considered crimes are public relations ensuring the normal and legitimate
activities of the civil services. Thus, under the civil service should be understand all statutory power struc-
tures, which, according to the Law of the RK «On Civil Service» on July 23, 1999, include:

— Administration of the President of the Republic of Kazakhstan;

— Parliament, the Government of the Republic of Kazakhstan;

— The Constitutional Council, the Central Election Commission of the Republic of Kazakhstan;

— National security agencies, courts, prosecution, bodies of internal affairs;

— Other ministries, state committees and other central executive bodies of the Republic of Kazakhstan;

— Local governments and their subdivisions, and staffs of Maslikhats and Akim.

Civil servants is a citizen of the Republic of Kazakhstan, which occupies a state paid post in accordance
with the laws of performing official duties on behalf of the public authority.
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Persons implementing maintenance and ensuring the functioning of state bodies and their staffs don’t
relate to public servants.

The direct object of this group of these crimes should be considered the normal activities of the civil
service.

Like mandatory feature of a separate offense is the subject of bribe (Art. Art. 366, 367 , 368 of the
Criminal Code ) , documents ( Art. 369 of the Criminal Code).

The activities almost all crimes are analyzed by the action and only a few (negligence, malpractice ) can
be committed by omission.

Most of the crimes of the considered group of acts on their structure have a formal structure and only
four rules (Articles. 361, 3362, 370 and 3710of the Criminal Code) - material compositions. This means, that
in order to attract a person to criminal liability under the said articles, except socially dangerous act, it is nec-
essary to establish the socially dangerous consequences and a causal relationship between the act and of con-
sequences [2].

On the subjective side the crimes under Sec. 15 of the CC of the RK are characterized only by deliber-
ate fault except negligence, which is the careless crime. Necessarily signs of some of these crimes are self-
serving or other personal interest (Art. 361, Art.369 of the CC of the RK).

The subjects of this group of offenses (except the privilege official bribery and mediation in bribery) are
persons authorized to perform the state functions, as well as equal to it.

Persons authorized to perform the state functions include officials, MPs and Maslikhats, judges and all
civil servants in accordance with the laws of the Republic of Kazakhstan on public service.

In accordance with the law on anti-corruption and public service to persons authorized to perform the
state functions and persons equated to them, except the first leaders, not include the workers carrying out the
public procurement and permitting state enterprises and organizations where the state participation exceeds
50 %. Their criminal actions are qualified as crimes of economic nature or ordinary criminal giving them the
opportunity in the future to continue the work and implement their criminal intentions in these state-owned
enterprises and accordingly it creates the overall negative public opinion on the work of public authorities in
general.

In this context we would consider it’s necessary in order to avoid such incidents to amend legislation on
public service and the fight against corruption with the inclusion of such persons in the list of public servants
established by the Government.

Bribes, mostly, are given and received through the intermediaries. However, the current legislation does
not allow them to legally commit criminal acts as the sanction shall only be given the serious crimes to the
category of actions which aren’t constituted by intermediaries (Article 313 of the Criminal Code of the small
gravity). Consequently, without catching a mediator can not be bring to responsibility as the bribe giver and
the recipient.

The similar situation can be find in the Art. 366 of the Part 1 and Part 2 and in the Part 1 of the Art.367
of the Criminal Code. Thus, the number of bribe-takers are often found not officials and persons equated to
them (head of the SCE and of the RSE, managers and directors of institutions and offices, which are subor-
dinated to Akimat). Sanctions of the Part 1 and Part 2, the Article 367 of the Criminal Code also refer these
crimes to light gravity, sanctions on these crimes are not issued by prosecutors.

In this connection it is necessary to amend the Law of the RK «On Operational -Investigative Activi-
ties» and the CPC of the RK in part to sanction on the corruption offenses.

Another problem during the search operations to identify cases of bribery is that the majority of poten-
tial bribe-takers whose actions seek statements the burgess are not subject to the Art. 366 of the Criminal
Code. These persons are employees of state organizations that are not persons authorized to perform state
functions, as well as persons performing managerial functions in the commercial or other organizations. The-
se are employees of the Service Centers, BTI, doctors, teachers, bankruptcy administrators, and etc. So in
these organs can often be received the complaints about misconduct of the bankruptcy administrators, which
are often remunerated. It’s especially acute question in bankruptcy proceedings of the false companies.

In this connection it is necessary to amend the Criminal Code and the Criminal Procedure Law of the
RK for the purpose of classifying the Art. 247 and 253 of the Criminal Code of the corruption offenses.

Thus, like a characteristic feature of crimes against the interests of the public service is that they are
made by using of the official powers against the interests of the service, in this the actions (inactions) of a
official person contrary to the interests of the normal activities of governing bodies, including organizations,
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enterprises and institutions, violate their activities, cause them the significant damage, infringe upon the le-
gitimate rights and interests of citizens.

As is known, corruption as a historical and political phenomenon is known for a long time, which even
led to its perception as peculiar to the socium of objective reality. In modern Kazakhstan, it is increasingly
manifesting itself in the status of a social phenomenon capable of jeopardizing all transformations and reforms.
The problem of corruption has acquired a mass character today and has affected all spheres of public life.

Of course, the main causes of corruption are political instability in the country, ineffective actions of
power structures; imperfect legislation; low legal consciousness of the population; inaction of civil society
institutions; a weak judicial system, inconsistent in the application of legislation [1].

It should be noted that in developed countries, not only «from above» are struggling with corruption -
through the adoption of laws, the application of various administrative measures, etc., but also «from below»
through the education of citizens, instilling in them the skills of anti-corruption behavior, explaining the
rights and obligations , raising the general legal literacy. Supporters of anti-corruption education proceed
from the fact that the forms and tools of combating bribery in themselves can not produce an effect if there is
no society in which people do not accept corruption and are ready to actively oppose it. Educational projects
against corruption were initiated and developed by Lithuania, Denmark, Poland, Australia, Indonesia, Bul-
garia, and other countries. Projects involve citizens at different age stages - both in secondary schools and in
universities, special benefits are intended for an even broader and «adult» social circle.

In this connection, a number of questions arise: are society, the education system, students ready to train
anti-corruption behavior? How to assess the role of civil society in changing the current situation? What are
the chances that this way of fighting corruption will find a place in Kazakhstan, as in some other countries?
And what educational anti-corruption methods can we use and implement at home?

We agree with the opinion of Askar Nametov - Rector of Kostanay State University named after
A. Baytursynov that the result of continuous anti-corruption education and upbringing will be corruption-
resistant and able to resist educated young citizens, advocates and ideologists of anti-corruption work. How-
ever, the problem today is the interaction of educational institutions with other institutions of the state and
society. The university in these conditions - the only initiator of anti-corruption educational activities - is
faced with a certain «reluctance» in their conduct by state bodies and individuals. In general, the improve-
ment of anti-corruption education in Kazakhstan, according to some scientists, is possible due to the allocation
of scientific grants for research and development of anti-corruption education and upbringing technology.

A number of proposals are introduced by representatives of scientific and educational thought, namely:
the organization of republican seminars, master classes on the exchange of experience in countering corrup-
tion, and the allocation of funds for the preparation and publication of textbooks and manuals on this topic.

In their opinion, we can distinguish three stages of corruption in society: casual (always and every-
where, from case to case), systemic (affects the state apparatus entirely) and total (is in the minds of the ma-
jority of the population). The fight against corruption is possible only if there is a civil society. And the only
way to such is education in a broad sense. «Neither the order from above, nor the government program, nor
even intensive propaganda will help to create a civil society. Corrupt state bodies can not in principle be in-
terested in fighting corruption, moreover, they will inevitably extinguish any effective anti-corruption initia-
tive, because it will threaten their very existence. « If there is an understanding that corruption destroys civi-
lization, our duty and the way to resist it - education, emphasizes Arman Shaikenov, a lawyer, teacher of the
law school of KIMEP.

In this regard, the experience of combating corruption in some countries is of interest.

In Hong Kong in the 70's began work on combating corruption from kindergarten to grow a whole gen-
eration, which has already formed an aversion to this social evil. The Department of Public Relations of the
Independent Commission against Corruption in Hong Kong has developed programs for moral and ethical
education.

Morocco, Pakistan and Australia offer their approaches to the implementation of anti-corruption pro-
grams at the primary school level.

In Russia, a program on anti-corruption education for 2014-2016 is being implemented, which envisag-
es activities aimed at increasing legal literacy, the general level of legal awareness and legal culture of citi-
zens, and fostering intolerance towards corruption offenses.

Mexico has created an Internet site where children are encouraged to become agents of fighting corrup-
tion through an Internet game, and parents receive information about value-oriented education; teachers ex-
change ideas and developments.

88 BecTHuk KaparaHgmHckoro yHusepcurteTa



Anticorruption culture in education

In Singapore, employees of the Corruption Investigation Bureau regularly give lectures to college stu-
dents about the dangers of corruption schemes, both for them and for society. On the website of the Council
for the Investigation of Corrupt Practices you can test your professional knowledge related to corruption and
measures to counter it. Also, it was quite popular to hold thematic campaigns. Announcing a day, a week or a
month as an «anti-corruption day» or a week of ethics is an effective way to attract attention to the fight
against corruption and the formation of an anti-corruption culture. Such thematic campaigns can be associat-
ed with a number of initiatives aimed at encouraging officials and the public to participate in them.

In Japan, for example, the National Council for the Ethics of the Public Service every December holds a
«week of ethics» in cooperation with various ministries and departments, during which a short poem compe-
tition is held on ethics and encourages senior leaders to conduct anti-corruption educational work among
employees through personal communication or by email.

In Malaysia, the Academy Against Corruption (MASA) since 2010, civil servants undergo a training
course consisting of 5 modules, with a partial separation from work for 5-6 months.

Foreign experience shows the successful use of anti-corruption propaganda tools in anti-corruption edu-
cation, most often with the use of mass media. The media play a useful role in enhancing the citizens' anti-
corruption sense of justice, educating in society negative perceptions of corruption and at the same time be-
ing broadcasters of signals about the threat of punishment against potential corrupt officials. Anticorruption
education has two objectives. Firstly, it is raising public awareness. Since, low level of legal literacy of the
population and their awareness is the main cause of corruption manifestations. The second goal of anti-
corruption education and education is the formation of a universal culture of intolerance of corruption.

It is important to carry out systematic work with the media and with the public, namely the promotion
of articles, stories, television programs, blogs on anti-corruption topics, which are not revealingly sensation-
al, but based on real positive examples of the professional achievements of «pure» civil servants.

It should be noted that the means, tools and mechanisms of anti-corruption education used in foreign
countries go far beyond the measures that are presented in this article.

It seems that their use in combination with legal, political, economic and other means has led to the fact
that, despite the fact that corruption in the states remains, it is rather predictable and consistently low in char-
acter. All this testifies that we should focus our attention on the study of such initiatives with a view to their
subsequent implementation into the domestic anti-corruption education. But this does not mean that we will
copy these countries, we have our own way of development.

In our opinion, the anti-corruption culture of the individual is a system of knowledge, values, qualities
and abilities that ensure the moral and psychological mood of the individual for rejecting and opposing cor-
ruption.

Anticorruption culture of an individual reflects the degree and character of the development of his per-
sonality, which is expressed in the level of legitimacy of his activities. This speaks in favor of the thesis that
no one, as a rule, is deprived of an anti-corruption culture, it is simply either very low or high.

So, anti-corruption culture can be considered in the following algorithm: the legal baggage of an indi-
vidual - his habit of law-abiding behavior - legal activity against corruption, i.e. ability and motivation to use
legal means for anti-corruption activities. And this means not just the desire of the individual to build his be-
havior in accordance with legal norms, but the readiness to stop any offense related to corruption.

Therefore, an individual does not commit corrupt actions, proceeding not because of fear of punish-
ment, but, first of all, because he himself considers such actions unworthy and contrary to life principles.
This, in particular, is the personal character of the value-normative sphere of the individual, which manifests
itself in the anti-corruption culture [3; 38].

Thus, the level of anti-corruption culture can be expressed both in the extent to which the individual ac-
quires his rights as a citizen, and uses them in terms of fulfilling his duties. And the activity in counteracting
corruption is the highest level of anti-corruption culture of the individual. It manifests itself in the readiness
of the individual for active conscious actions, both in the sphere of legal regulation, and in the realization of
law, as well as the legality of behavior.

As is known, the credit technology of education assumes any discipline to finish with an exam. If the
exam is not passed, he surrenders on a fee basis. Discipline «Fundamentals of Counteracting Corruption»,
which was mentioned above, is exactly the same as the basis of psychology, philosophy. The university can
put this discipline on the first course, maybe from the second. The development of a textbook on the basics
of anti-corruption culture is planned to be completed by the end of 2016. Mainly, the manual focuses us on
the fact that corruption is prohibited not only by law, but also by morality, religion. One of the principles of
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preventive work is strict implementation of the principle of the inevitability of punishment. Proceeding from
this, the students explain important tools for combating corruption, including such principles as the inevita-
bility of punishment [4].

An intolerant attitude towards corruption should become a civic position of every Kazakhstani, and
honesty and incorruptibility are the norm of behavior. Work with the younger generation plays a crucial role
in shaping the anti-corruption culture. Only the introduction from an early age of anti-corruption standards of
conduct will eradicate this social evil.
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Binim Oepyneri koppynuusira Kapcbl MyJIeHUeT

MakasiaHblH 3epTTey TaKbIpPbIObI Ka3ipri yakpITTa MaHbBI3IbI MiHAETTepAiH Oipi — Oimim Oepy camacelH
apTTEIPy MakcaThiHAa OuriM Oepyzeri cplbaiiiac >KeMKOPJIBIKTBI TOKTaTy Oonbin TaObutamsl. Cerbaiiiac
JKEMKOPJIBIKKA KapChl MOJIEHHET — KYKBIKTHIK MOJCHHUETTIH Kypamaac OeiikrepiHiH Oipi. Tapuxu sxone
casicH KYOBUIBIC peTiHze chlbainac >KeMKOPIIBIK Y3aK yaKbITKa Oenrisi, Oy TinTi OObEKTUBTI IIBIHIBIKKA TOH
e3iHmiK KaObuimaynsl Tyaelpasl. Kasipri Kasakctammarsl Oapiblk esrepicTep MeH pedopMaiapra Katep
TOHIPETIH ANeyMeTTiK KyObuibic MapTebOeciHe we Oonbin keneri. Cerbaiinac KEeMKOPJIBIK MPoOIeMachl
OyKapasbIK cHIaTKa ue OOJIbl )KOHE KOFaMJIBIK eMipAiH OapiblK caiajapblHa ocep eTTi. OpuHe, chibailiac
JKEMKOPJIBIKTBIH Heri3ri cebenTepi enaeri cascd TYpakChI3IbIK, OWJIIK KYpbUIBIMAAPBIHBIH THIMCI3
OpeKeTTepi; KETUIMEereH 3aHHAaMa; XaJbIKThIH TOMEH KYKBIKTBIK CaHAchl; a3aMarThIK  KOFaM
HMHCTUTYTTAPBIHBIH OPEKETCI3/Iir; 3aHHAMaHBl KOJJIaHyFa COWKec KeJIMEHTIH onci3 coT kyheci. Hleremmik
Toxipube chrbailac XKEeMKOPJIBIKKA Kapchl HacUXarTay KypasapblH >KEMKOPJBIKKA Kapcel Oimim Oepyre,
kebiHece OyKapalbIK aklapaT KypalIapblH Maiifanana OThIPHII, TaObICTHI KOJIIAHy Bl KepceTeni. bykapaibik
aKmapaT KypaJmapbl azaMaTTapAblH ChIOaiyiac KEeMKOPJIBIKKAa KapChl oJIUICTTI Ce3iMiH apTThIpyaa, KOFama
cpI0aiiac KEeMKOPJIBIKTHIH Tepic TYCIHIKTEpiH KaJIBIITAcTHIpya KOHEe COHBIMEH Oipre oyeyerTi chlbaiiinac
JKEMKOPJIBIK IICHEYHIKTepre KaThICTbl JKa3ajay Kayimi Typanbsl Aa0bul TapaTyllbuiapia Naijansl pei
aTKapazapl. Bi3miH OMbIMBI3IIA, aJaMHBIH Chi0aiiac )KEMKOPJIBIKKA KapChl MSACHHETI afaMHBIH cbiOaiiiac
JKEMKOPJIBIKTHI KaObulamMay »OHE OFaH KapChl TYPY YIIIH MOpPAajbAiK XOHE NCHXOJOTHSIBIK KOHLI-KYHIH
KaMTaMachl3 €TeTiH OiiM, KYHABUIBIKTAp, KACHETTEP MEH KabinerTep xyieci 60ibIn TabbUIabl.

Kinm coe30ep: ®eMKOPIBIK MOICHHETI, ChIOaillac >KeMKOPJIBIK, CasCH TYpPAKCHI3IBIK, COT )XyHeci, Koram
HWHCTHTYTTapBI, 3aHap, OiiM Oepy, MekTenTep, yHuBepcuTerTep, Kazakcranaars 611iM.

P.E. XXancapaesa, [I.C. AGapaxmaHOB

AHTHKOPPYNIMOHHAA KYJbTYpa B 00pa30BaHNU

Tema nccnenoBaHus SBIACTCA OYCHb aKTYaJIbHOM, MOCKOJIBKY B HAcTOsIIee BpeMs OOJbIIOE 3HAYCHHE ye-
JsIeTCs OJHOM M3 BaKHEHIINX 3a]ad — MPOTHBOACHCTBUIO KOPPYIIHH B 00pa30BaHUM C IETBI0 PA3BUTHS
KadyecTBa 00pa3oBaHMs B Hamledl cTpaHe. AHTHKOPPYIIMOHHAS KYJIbTypa — OAWH U3 KOMIIOHEHTOB IIPaBO-
BOH KynbTypsl. Koppymmus, kak HCTOpHUecKoe M MOJIUTHIECKOE SIBJICHHE, U3BECTHA YK€ JaBHO, UTO JAKe
IpUBEIO K TOMY, 4YTO €€ BOCIPHSATHE OBLIO CBOEOOpa3HBIM ISl COIMyMa OOBEKTUBHOHW PpEabHOCTH.
B cospemennom Kazaxcrane oHa Bce yarie NposiBiIseT ce0s B cTaTyce COLUANbHOr0 (PeHOMEHa, CIIOCOOHOTO
MIOCTaBUTh IO YTPO3y Bce mpeobdpazoBanus u pedopmsl. [Ipodiema koppynuuu cerogus npruodpenaa Macco-
BBl XapakTep U 3aTpoHyIa Bce cepbl 00IeCTBEHHOM sKM3HH. OCHOBHBIMU NIPUYHHAMH KOPPYIILNH SBISIOT-
Csl HOJIUTHYECKasi HeCTaOMIBHOCTD B CTpaHe, Hed(Q(EKTUBHBIEC ACHCTBHS CHIIOBBIX CTPYKTYp, HECOBEPILIEHHOE
3aKOHOJIaTEIILCTBO, HU3KOE IIPaBOBOE CO3HAHHE HACENICHMs; Oe3/efiCTBHEe MHCTUTYTOB IPaXJaHCKOTo 00Ie-
cTBa; ciabas cyneOHas cucTeMa, HelocleJoBaTe/IbHAasl B IPUMEHEHHN 3aKOHO[aTeNIbCTBA. 3apyOeKHBII OIBIT
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MOKa3bIBAET YCIEIIHOE HCIOIB30BAaHUE AHTUKOPPYMIIMOHHBIX MPOMAaraHAUCTCKUX HHCTPYMEHTOB B 60pbr0e
KOPPYIILMEH, yalle BCero ¢ UCHOJIb30BaHUEM CpelcTB MaccoBoil nHdopmanuu. Cpeacrsa MaccoBoii uHdpop-
MallM UTPAIOT TOJIE3HYIO POJIb B YKPEMJIEHHH YyBCTBA CIIPABEUIMBOCTH B OTHOIIEHUH IpakaaH B 60ps0e C
KOpPYIIIHEH, OCBEIIEHN! B O0IIECTBE HETaTUBHBIX NPEACTABICHUN O KOPPYIIUH U B TO XK€ BPEMsI SIBISIOTCS
BEIaTeJISIMH CHTHAJIOB 00 yrpo3e HaKa3aHUs IIPOTUB ITOTEHIHATEHBIX KOPPYMIIMPOBAHHBIX YMHOBHHUKOB. [1o
HalleMy MHEHUIO, aHTHKOPPYIIIHOHHAS KyJIbTypa JIMYHOCTH NPEACTAaBIsIeT COO0H CHCTEeMy 3HaHUIi, IIEHHO-
CTeil, Ka4eCTB M CHOCOOHOCTEH, KOTOpBIe 00ECIIeUNBAIOT MOPAIILHOE U IICHXOJIOTHIECKOe HACTPOCHHUE YelIo-
BEKa AT 0TKa3a OT KOPPYIIMHU U IPOTUBOAEHCTBHS KOPPYTIHN.

Kniouegvie cnosa: aHTUKOPPYILMOHHAS KYJIBTYpa, KOPPYILHS, IIOJIUTHYECKas HECTAOMIBHOCTD, CyneOHas
cHCTeMa, HHCTUTYTHI O0IECTBa, 3aKOHBI, 00pa3oBaHue, IKOJbI, YHUBEPCUTETHI, 00pa3oBanue B Kazaxcrane.
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Tactical features of the inspection of the scene in cases of torture

In order to implement the principles of the Istanbul Protocol on the effective investigation and documentation
of torture of state bodies responsible for combating corruption, including during the first urgent process, the
investigative action. Investigators can apply the whole complex of investigative actions (interrogation,
appointment of examinations, inspection of the scene, seizure, etc.), including instructing operational units to
carry out unsolicited investigative actions. One of the urgent investigative actions conducted during the
investigation of criminal cases of torture is the examination of the scene of the incident to which this
scientific article is devoted. Inspection of the scene is carried out with the purpose to find out the traces of the
crime (blood, saliva, other discharge, microparticles, microsprings, instruments of crime, parts of clothes). In
order to ensure comprehensive and qualified collection of forensically significant information, in the opinion
of the authors, the tactics for the inspection of the scene should be carried out taking into account the
specifics of criminal offenses of this category. Based on the identified features, the article gives
recommendations aimed at optimizing the work of the investigator and specialist. In particular, the
participation of a forensic specialist will allow to identify and carefully study the characteristics
characterizing: the purpose and properties of the object, its name, material, shape, dimensions, presence of
brands, stamps, numbers, inscriptions, jags, cracks. Inspection of the scene is conducted with the purpose of
detecting traces of a crime (blood, saliva, other discharges, microparticles, microsprings, instruments of
crime, parts of clothing, rust and other signs); the state of the object and its parts (especially when inspecting
the weapon); presence on the subject of any traces and their characteristic features; the presence and nature of
various overlays - dust, dirt, blood, etc. The questions raised in this scientific article concerning the detection
and fixation of various objects, including additional traces of importance for the case, as well as clarification
of the situation and circumstances of the commission of torture, will ultimately provide evidence of the
committed offense.

Keywords: methods of investigation, tactics of investigating activities, tactics of crime scene investigation,
investigators in charge, a forensic scientist.

It is clear that methods of investigating various crimes help investigators in charge, people responsible
of carrying out a study before the case goes to court, investigate and collect evidence on crime scene and
prevent crime [1; 511].

Criminal law identifies rules of all the procedures of investigating crime for all participants in the pro-
cess while forensic science, based on these regulations, works out the most effective ways of detecting crime
and it creates the complex of methodology of forensic science by using the latest achievements in forensic
science, gained experience as well as by considering peculiarities of different crimes. Therefore, a collection
of methods constitutes one chapter of forensic science and it includes a few scientific regulations. The
methodology collection provides guidelines of investigating a crime scene. These guidelines which are
designed for carrying out organized investigation, tend to contain useful information about effective technics
and tactics of using tools and about the organization of investigation based on the knowledge of forensic
science and other fields as well.
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Each crime well as any criminal act violating constitutional and people’s law under the investigation
condition bring some changes to the environment. Traces are considered to be the evidence of criminal act,
therefore, it is vital to analyze traces while investigating crime scene. Based on traces left by suspected crim-
inal, it is quite possible to reconstruct crime or at least, to create a picture of a crime scene.

The variety of traces depicts different stories of these traces. The appearance of traces is affected by
physical, chemical, biological and other unlimited phenomena. Consequently, all the trace evidence is im-
possible to be collected by one science, especially, forensic science.

The term «trace» in forensic science has narrow and broad meaning. By broad meaning it implies any
objects that were in contact with criminal, any damage happened as result of a crime or any fragments result-
ed in two objects touch or when small particles disbursed by action or movement. Such things are divided
into 3 groups a) visual trace; b) objects as traces; c) things as traces.

Visual trace involves visual examination of a crime scene to analyze any signs of showing the actions of
trace leaver. The visual traces can be identified as following:

— human;

— tools, manufacture mechanisms

— vehicles and mechanisms;

— vehicles and others.

Regarding to traceability which is usually provided by trace tools used in the torture process and trau-
matic injuries. In addition to the trail, the traces are investigated by threads, leads, sticky tapes and many
other things.

The micro-objects are more helpful in revealing and interpreting crimes. Microscopic materials are
found in materials, things, tissue, and microscopes involve a large number of objects, which are associated
with the place of committed crime. Traditional traces (printers, toolbars) are usually stayed in the places of
incident. Criminals leave traces in order to destroy other micro-objects.

The micro-objects are difficult or impossible to find, to learn and to research without special tools, be-
cause they are material objects, connected with suppressions, size and weight. This kind of work is being
carried out with special technical equipment for the maintenance of objects of small amounts.

Key features of micro-objects are:

— a connection with the place of crime;

— special pieces of equipment without which it is impossible to find or investigate the objects;

— a small amount of micro-objects.

Before searching for micro-objects it is important to identify where these objects could be found. This
is defined by the mechanism of triggering events, way of crime commitment which consequently brought to
crime.

There are typical carriers of micro-objects for any type of a crime. It is very important to define the car-
rier objects where the micro-objects could be found. As the basics the questions about the order of search,
the required methods and instruments should be answered. Beforehand, we should revise the possible vari-
ants of traces and concentrate on the following aspects:

1) sequence of crime;

2) things are in the events field;

3) physical quantity and chemical quality of objects specified;

4) the storage location influence on the properties of the substance;

5) how torture was committed.

By analyzing the character of a crime and a mechanism perpetration, it is possible to detect tracers of
micro-objects.

As a rule, the carriers of micro-objects are: human body, clothes of a complainant and a suspect; tools,
used by a criminal while committing a crime; different things in the place of crime.

There are the traces of crime instruments of a victim and a suspect, micro-traces and micro-particles of
these things and other material traces (dust, paint, glue, sticky tape) left in such places.

Besides, smells can be retained on objects for a long period of time. People give little weight to smell
traces, because of that smells are retained in the places of crime; thus, it is possible for smell of people par-
ticipated in the crime to retain inside the things and rooms. Consequently, it is possible to study the smell
traces and identify people connected with the crime. Later with the help of proceedings rules this information
will be important to prove the participation of a suspect in the crime.
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Meanwhile, resources of torture include:

— materials used in criminal proceedings, which have been handed over to the victim;

— documents related to investigation, prepared or kept in other institutions (such as the medical cards,
etc.);

— other written materials related to investigation (an invitation letter, etc.);

— subjects and documents that could be play an important role in disclosing criminal cases (gloves,
clothes, etc.);

— audio and video recordings.

Taking into account the possible changes of things which undergo the changes in the environment, such
as changes or loss of subject features, forms transformation of some objects, the definite investigation actions
should be taking in order to collect and study these things.

Criminal investigation tactics take an important role in criminalistics, it is distinguished by own definite
investigation actions. The explanation of investigation actions are identified not only by a system of proce-
dural legal acts, but also by features of criminalistics methods. According to researchers-investigators the
main signs of investigation actions are finding, collecting, checking the evidence, and actions used for vali-
dation or ratification. Thus, a scientific system of rules used during the process of investigation while effec-
tive and rational collecting and checking of evidence information is identified by an investigation tactics.

It is important to consider the place of crime in terms of separate criminal cases, including tortures dur-
ing investigation actions, as information received in the result of such investigation actions will allow inves-
tigating the assumptions, checking its usefulness and identifying a number of people who could be criminals
[2; 217].

Search and examination is conducted in order to find different objects, conditions of living, documents,
traces and material objects which could be meaningful for this case, in addition with the purpose of identify-
ing the circumstances of torture and other circumstances related to the case.

Objects that are searched and examined:

— office rooms (rooms for conducting an investigation, places of temporary detention and other);

—regions and places of torture;

— transport means used by a complainant;

— tools of crime founded during the search (or witnessing)

— documents confirming criminal actions.

Investigation of place of crime, other regions related to case, places where the tools of crime are kept is
conducted by a person who does prejudicial inquiry.

From tactic side the search and examination of place of crime is divided to preparation, work and con-
clusions.

The investigation action of search is prepared beforehand and thoroughly planned. Referring to opinion
of some authors, the following actions should be taken on the initial stage:

— taking into account the formed conditions of the investigation identify the circle of search and exami-
nation participants;

— identify the order of people’s actions during the process of place investigation;

— invite required qualified specialists;

— study the crime related materials, find traces of a crime;

— before the search and examination procedures the investigation action objectives, requirements, rights
and obligatories have to be explained to a specialist;

— choose witnesses and explain them instructions [3; 445].

As practice show the effectiveness of search and examination depends on quality of preparation and
thoroughness of the study. The possibility of not full collection of meaningful material traces which could be
used as an evidence or help in search of a criminal, taken from the place of its storage, or a possibility of
them being spoiled is connected with the literacy of the investigator. That is why it is important for the inves-
tigator to learn the tactic methods of work in the place of crime.

It is highly required for the investigator to do the actions necessary to be done before visiting the place
of crime at any time of day or night in order to visit the place of crime as soon as possible. Because of that it
is essential for an investigation team to be organized and to have prepared investigation suitcase equipped by
technical criminalistics tools.
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The following actions should be taken by the investigator when the information about the fact of torture
is received:

1) it is highly important to find out who informed about the fact of torture, where and what subjects
were used and where these subjects are kept;

2) to provide safe-keeping of the place of crime, people applied torture or people who could provide in-
formation about the torture;

3) to check the readiness of the technological tools necessary for check and examination procedures;

4) to provide necessary specialists, criminalists to participate in investigation actions;

5) to find witnesses to conduct check and examination, if it is necessary to involve them to participa-
tion;

In the period of room checking and examination a representative of an institution who found the fact of
torture has to participate. In order to open the locks and attachment section the specialists are called. In this
way not much time is required for an organized checking and examination.

After arriving to the place, the investigator conducts a thorough questioning with the people of that
place. The questioning includes questions about their actions, or the changes which were introduced to the
place of crime and about the arrangement of different subjects; which traces were deleted or which of them
where can be found. While checking and examination of the place of crime paying bigger attention on com-
posing the report about the investigation actions instead of clarifying the information about material traces or
people committed the crime is considered to be one of serious mistakes.

In order to avoid these disadvantages it is important to imagine and keep in mind the continuum of pre-
cise responsibilities to be solved during the investigation actions [4; 36-48]. It is obligatory for the investiga-
tor to manipulate the method of modeling prepared by criminalists [5; 25-47], complex program and goal
oriented approaches [6; 66].

There are general and detailed stages of checking and examination the place of crime provided in the
textbooks on criminalistics:

a) general checking and examination includes:

— general circumstances of the place of crime are noticed;

— the program of place of crime research procedures (clarify a method of checking and examination
conduction, its order, its borders or circle and other) is identified;

— the pictures of the place of crime using methods of observation and informedness are taken;

b) during the detailed checking and examination:

— firstly objects on its places (immovable), then every movable object are considered;

— the search of traces of crime is conducted;

— the traces of crime are taken away;

— the negative circumstances are stated,

— the pictures are taken in details.

There are four ways of place of crime checking and examination known in investigation experience:

1. Concentric way, checking and examination is conducted from the border parts to the center of the
place of crime (directing to the corpse, safe or a relative point).

2. Eccentric way (ordinary speaking, a way of untwisting or unbraiding), checking and examination is
conducted from the relative center to the border parts.

3. Mass or frontal way, checking and examination is conducted by one line (linear way) from one bor-
der part to another.

4. Mechanism way, checking and examination is conducted in the places important for the investiga-
tion, the yard is checked and examined in separated regions.

It is important to differ a way from a method. They are: subjective method — the investigator follows the
same road which the criminal used, the chosen checking and investigation; objective method — despite the
road passed by the criminal, the region of the place of crime is checked and examined (mass checking and
examination).

Beginning to check and examine the place of crime in criminal case of case of torture, the investigator
is supposed to try to get the maximum information about the crime and people who committed it by renew-
ing and keeping in mind the whole picture, by investigating all known and existing subjects and material
traces of the crime. A mechanism of presenting the traces of a crime should be constructed in a logical way.
In order to identify the left traces of criminal’s personal features, the crime subjects’ skills and abilities, pro-
fession and used tools the modeling method is used.

Cepus «[lMpaBo». Ne 2(90)/2018 95



R.M. Zhamiyeva, A.O. Shakenov, Z.B. Zhumanbayeva

The information got from investigator’s own observations, the actions of the victim, the witness or the
suspect, the changes introduced and other objectives is compared here. By clarifying these questions it is
possible to create a model of behavior, to identify the place of hidden crime instrument, and places of such
material traces like blood, saliva, hair, tissues and other. If the place of left traces and microorganisms is
known there is a possibility to organize fast search of them.

On the last stage of checking and examination the protocol, plan, scheme and drawing are composed, if
it is necessary the finger prints are taken, taken objects are packed, in case if it is impossible to keep the con-
dition of traces or to take the traces in the same way as they were before, the work is directed to copy these
objects, the checking and examination participants’ requests are considered, the evaluation of done work is
given by taking into account the completeness and effectiveness of work [7; 132].

Finding additional traces, including the information accounted to be a source of checked information on
torture cases, identifying and searching traces (voice or video) which are possible to take identification pro-
cedures, and involving specialists-criminalists are considered to be the main goal for the investigator.

Electronic instruments, voice or video recorders, pictures or photos taken by different equipment, in-
formation from the computer can be included to the sources of information about crime. The increasing im-
portance of these sources can be observed from year to year. This type of sources is located to a special
group because of its usefulness and features of distribution. For example, video cameras set on different or-
ganizations, on the building where criminal process investigators work (set up in a compulsory way in most
cases) can be included to the electronic observation instruments. The video materials recorded with the help
of these cameras can be a source of information to prevent the crime or solve the cases of law violations. Be-
cause of this there is no hesitation that these materials are considered to be a source of information about the
crime. There could be own technical peculiarities of checking, examination and investigating the information
provided by video cameras. It is important to mention about the level of difficulty in taking the information
from or distributing and recording, involving the specialists, a necessity in providing a processual guaranty
of validity of appropriate information type and other situations.

Electronic instruments as a sample of information source allows getting the required for the investiga-
tion information on the first beginning stage of investigation. The conclusions done by specialist criminalists
allow having a prognosis, following check of which provides fast solutions of cases, and expertise results, in
turns, provide the case with evidence. According to torture cases a professional consideration of electronic
equipment provide finding the traces in the places of crime and investigation prognosis about crime com-
mitment allows catching a suspect in a relatively soon time during the checking process, crime instruments
are confiscated and in the near future the conduction of expertise provide a separate evidence. The work of a
specialist during the checking and examination of electronic instruments which are used a source of infor-
mation influence a process of initial investigation actions (checking and examination of place of crime) and
results of criminal case investigation. It also provides achieving the aim of court proceedings. In our opinion,
it is necessary to widen the possibilities of specialists criminalists directed on accomplishment of different
professional tasks connected with technical and criminalistics provision of criminal investigations. It is im-
portant to enhance theoretic, legislative, organizational structure, system of packing technical and criminalis-
tics support and preparation of required specialists.

Thus, the analysis of the crime and criminal’s traces identified during checking and examination of the
place of crime, and the analysis of other sources, provides the investigator with additional counted prognosis
of efficient investigation and a possibility to conduct an aimed investigation. The search of traces which
could become objects of identification process to be considered as a source of information, the search done
beforehand and cooperation with specialists-criminalists is the main purpose of the investigator.
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A3zanray icTepi 00ibIHIIIA OKUFA OPHBIH Kapan-TeKkcepy
TAKTHKACBIHBIH €peKIIeJiKTepi

Aszanrraynsl  THIMII  Teprey JKoHE KyKaTTaHAbIpyFa KaTtelcTl CramOysn XarraMachlHma OeKiTinreH
Karuaanapabl XKy3ere achlpy MaKCaThIHa MEMIICKETTEp a3anTay JKoHe KaTal Kapay jKaiibl MIarbIMaap MeH
xabapiiaMmaiapIbIH KeJIell )KOHE THIMII TeprelyiH KaMmramach3 eTesi. Onap coTka JIeiiHT1 Tepren-TeKcepy iy
OipbIHFail peecTpiHze a3anTay >Kailfibl KbJIMBICTBIK KYKBIKOY3YHIBUIBIK KAHIbl aKkmapar TIPKEIreH COTTEH,
Hemece OipiHIN KeiiHre KalbIPbUIMAWTBIH TEprey opeKeTiH JKYpPri3y CoTiHeH, OacTam Teprenemi.
Tepreyurinep Teprey opekeTTepiHiH OapiiblK KelIeHIH (Jkayar ajy, capanrtama TaraiblHIay, OKUFa OoJiFaH
XKepai Kapay, any jkoHe T.0.), OHBIH iLIiHAE JXelel-Teprey OeliMilenepiHe JKachIpbIH Teprey opeKeTTepiH
JKYPprisyai Tanceipansl. OCHl FRUIBIME MaKalla a3anTayFa KaThICTB! KUIMBICTHIK iCTep OOMBIHINIA JKYPTi3ineTiH
KeHiHre KaJABIpbUIMANTEIH Teprey opeKeTTepiHin 0ipi okura OoJFaH skepai Kapayra apHaiarad. Okura OoiraH
Kepll Kapay KbUIMBIC i3epiH (KaH, clleked, e3re OeiiHylep, MHKPOOOIIKTep, MHKPOi3aep, KbIIMBIC
Kapynapel, KuiM OejkrepiH) Taly MakcaTbiHAA Kyprizimeni. KpuMuHamMCTHKaIBIK MaHBI3BL  Oap
aKmapaTTapAbl )KaH-)KaKThI JKoHe OLTIKTI KHUHAYIbl KAMTAMachl3 €Ty MaKCaTbhIHIa, aBTOPJAPJBIH MiKipiHIIe,
okura OONFaH JKepil Kapay TaKTHKAchl aTalMbILI CAHATTarbl KbUIMBICTBHIK KYKBIKOY3YLIBUIBIKTAPIbIH
ePEKILEIIKTEPIH €CKepe OTBIPBII, JKY3€re aChbIPbUIYbl THIC. AHBIKTAJIFaH epeKIIeIiKTepre Heri3aesie OThIPhI,
Makajaja Tepreyil MeH MaMaHHbBIH JKYMBICHIHBIH THIMIUITIH apTTbipyFa OaFbITTajfaH YCBHIHBICTAp
Oepinren. [minapa MaMaH-KPUMHHAIMCTTIH KAaTBICYBI: 3aTTHIH CHUIIATHl MEH CpPEKIIEITIKTepiH, OHBIH aTayblH,
MaTepHAaNbIH, MIMIiHIH, ©JIIeMiH, TaHOACHIHBIH, MapKacChIHBIH, HOMEPIiHIH, JXKa3yJapbIHBIH, KEPTIKTCPIHiH,
JKapBIKIIATApEIHEIH OOJYBIH, TOT OacybIHBIH >koHE 0acka CHIATTapBIHBIH OOJYBIH; 3aTTHIH KOHE OHBIH
OeuikTepiHiH >KarmablH (9cipece Kapyabl KaparaHza); 3aTTa i3fephiH OOJIyBIH JKOHE TEK 63iHe ToH
CHIIATTapablH OOJYBIH; TYPJi CHUMATTaFbl KabaTTacypiH OOJybI )KSHE OJIapABIH epeKIIeTiKTepiHiH O0TybIH —
IIaHHBIH, TO3aHHbIH, KaHHBIH jkoHe T.0. Ochkl Makayaga OastHIaJIFaH SPTYPJi 00beKTiIep Il Tady jKoHE anyra
KaTBICTBI CYpaKTap, OHBIH IMIiHAE iC YIIiH MaHbI3bl Oap KOCHIMINA i37epAi Taly »oHe ailyFa KaThICThI
Cypakrap, COHJAi-aKk a3anrtayJblH >KarJallbl MEH MOH-)KaillapblHa KaTBICTBI CYPAKTapAbl aHBIKTAY
HOTIDKECIH/IE XKacallFaH KbUIMBIC XKAMIIBI JoJIelieMelIepAii KabIITacThIpyFa CENTITiH TUTi3e/l.

Kinm ce30ep: Teprey apmicTeMeci, Teprey apeKeTTepiHiH TaKTUKAChl, OKUFa OPHBIH Kapal-TeKcepy TaKTHKACHI,
KBUIMBICTBIK IIPOLIECT] KYPri3yIli OpraH KeI3MEeTKepIepi, KpUMHHAIICT-MaMaH.

P.M. XKamuesa, A.O. lllakenos, 3.b. )Kyman6aeBa

TakTH4yeckue 0COOEHHOCTH OCMOTPA MeCTA MPOUCIIECTBHUS
0 1€J1aM O MBITKAX

B memax peammsanmm npuHIimnoB CrtamMOyJIbCKOrO IMPOTOKONA IO 3(QQEKTHBHOMY pacclielOBAaHHIO
M IOKyMEHTHPOBAHUIO ITBITOK TOCYIapCTBa JIODKHBI 0OecIieunBaTh onepaTiuBHOe U 3 dexTrBHOE paccieno-
BaHHUE KaJlo0 M COOOIEHUH O MBITKAX MM JKECTOKOM OOpaIlleHHH, KOTOphIE, B CBOIO OYepeab, HAUMHAIOT
paccienoBaThCs ¢ MOMEHTA PETHCTpPALUK 3asBICHUS, COOONIEHUs 00 YyroJoBHOM MpaBoHapyuieHuu B Enu-
HOM peecTpe JI0CYAEOHBIX pacCiefoBaHUN OO MPH MPOBEICHUH MEPBOTO HEOTIOXKHOTO CIIEICTBEHHOTO
neiictBus. CrnenoBaTeny MOTYT MPUMEHATh BECh KOMILIEKC CIEACTBEHHBIX AEHCTBHI (JOMpOC, Ha3HAYEHHE
9KCIIEPTH3, OCMOTP MECTA MPOUCILIECTBUS, BBIEMKA H JIP.), B TOM YHCIIE TOPYYaTh ONEPATHBHBIM MOJpa3iene-
HUSIM IIPOBEJICHUE HEIJIACHBIX CIEICTBEHHBIX ACHCTBUN. ONHUM M3 HEOTJIOKHBIX CIICACTBCHHBIX NCHCTBUM,
MIPOBOJUMBIX IPU pacCICJOBAaHHM YTOJIOBHBIX €I O IBITKAaX, SBIAETCA OCMOTP MeCTa IPOMCIIECTBHUSA,
KOTOPOMY IIOCBSIIIICHA JIaHHAs HaydHas cTaThbsi. OCMOTp MecTa MPOHCIICCTBHS HPOBOJUTCS C LENBI0 0OHa-
PYKHUTB CIIeJbI IPECTYIUICHHS (KPOBb, CIIOHA, HMHBIE BBIACICHHNS, MUKPOYACTUIIBI, MUKPOCIIEBI, OPYANS TIpe-
CTYIUIGHHS, YacTH OASKIb). B mensix oOecrneuyeHus BCECTOPOHHETO U KBaIM(UIMPOBAHHOTO cOopa
KPUMHMHAIMCTUYECKH 3HAaYUMON MH(OPMAIIMH, 10 MHEHHIO aBTOPOB, TAKTHKA OCMOTPA MECTa MPOUCHIECTBUS
JIOJKHA OCYIIECTBISITBCS C y4eTOM CHEHU(UKN YTOJOBHBIX NpaBOHApYIIEHUH naHHOH kateropuu. Mcxoms
U3 BBIABIEHHBIX OCOOCHHOCTEH B CTaThe JAIOTCS PEKOMEHJAIMH, HANpPaBICHHBIE HA ONTUMU3ALUIO PabOTHI
ciefioBarellsd U cnenuanucra. B uactHocTH, yyacTue crenuanucTa-KpUMUHAIKNCTA O3BOIUT BBIABUTD U TILA-
TEJIbHO M3Y4UTh IIPU3HAKYU, XapaKTEPU3YIOLIMe: Ha3HAYCHUE U CBOMCTBA IIPEAMETa, €r0 HAUMEHOBAHUE, Ma-
Tepua, GopMy, pa3Mepsl, HATMIHNE KICHM, MapoK, HOMEPOB, HaJIuUCeH, 3a3yOpHH, TPEIIUH, PXKaBUIUH U JIpy-
TUX IPU3HAKOB; COCTOSIHUE IIPEIMETa U ero 4acTeil (0COOEHHO IIPU OCMOTpPE OPYXKHsl); HAJIMIKE Ha TIpeaMeTe
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KaKUX-T100 CIENO0B M UX XapaKTEepHbIE NMPU3HAKM; HAJIWYME M XapaKTep Pa3IMUHbIX HAIOXKEHHH — IbLIN,
Ipsi3u, KpoBH U T.1. OCBELICHHBIC B IaHHOIl CTaThe BOIPOCHI, Kacarolyecss OOHapyKeHHus U (pUKcaluu pas-
JUYHBIX OOBEKTOB, B TOM YHCIE MOMOJHUTENBHBIX CIEJO0B, MMEIOIIUX 3HAUE€HHE Ui Jena, a Takke
BEISICHEHHSI OOCTAHOBKH M OOCTOSITENBCTB COBEPLICHHS IBITOK, B KOHEYHOM CUETE, II03BOJAT IOIYYHTh
JI0Ka3aTelIbCTBA COBEPIIEHHOTO IPABOHAPYILCHHUS.

Kniouesvie cnosa: METO/IUKA paccCiicIOBaHMusA, TaKTHKa CJICACTBCHHBIX Z[efICTBHfI, TaKTHKa OCMOTpa MeECTa
HPpOUCHICCTBUSA, OpraHbl, BEAYIOIINE yFOJIOBHbIﬁ nponece, cCneuuajlnuCT-KpUMHUHAINUCT.
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IIpoTnBoAelicTBME TEPPOPU3MY U PEJTUTHOZHOMY IKCTPEMHU3MY
KaK cIoco0 od0ecneyeHus HAMOHAJILHOM 0€30MacCHOCTH

B craTtbe paccMaTpuBaroTCs BOIPOCH! 00ECTIEUEHHUs HAIIMOHAIBHON 6€30MaCHOCTH IYTEM PACKPBITUS €€ CHC-
TEMBI, OIPeIeNsIoNIell OCHOBHBIE HAMPABICHUS, ITyTH PELIEHH U pealn3aliy 3a1a4 OKa3aHUs MPOTUBOAEH-
CTBHUS PEIIUTHO3HOMY SKCTPEMH3MY U TEpPPOPHU3MY. ABTOpPHI PACKPHIBAIOT CHCTEMHOE oOecreueHne Haluo-
HaJBHOH 0E30MacHOCTH: JyXOBHOH, MH()OPMAIMOHHOHW, SKOHOMHYECKON M AKOJIOTHYECKOH, SIBIISIONMIMXCS
00BEKTaMH YTPO3 TEPPOPHU3MA H PEIUTHO3HOTO 3KCTpeMusMa. Kpome Toro, paccMaTpuBaioT COBEPILIEHCTBO-
BaHUE YTOJIOBHOM NMOJIMTHKM KaK OJHO U3 AOMUHUPYIOIIMX HANpaBIeHUI 1O OKa3aHUIO MPOTHBOJECHCTBUS
TEPPOPHU3MY U PEIIUTHO3HOMY SKCTpeMu3My. COBEpIICHCTBOBAaHUE YTOJIOBHOW MONUTHKY ONPEEISIETCS CUC-
TEeMHBIM, KOMIDIEKCHBIM IIOJXOJOM, OOYCIOBJICHHBIM pACKpPBHITHEM YTOJOBHO-NPABOBBIX, YT'OJOBHO-
MPOLECCYaTbHBIX, YrOJIOBHO-NIEHUTEHINAPHBIX, KPHUMHHOJIOTHUECKNX, KPUMUHATUCTUUECKUX MEXaHU3MOB,
MyTeM pa3paboTKU CPEACTB MPOMUIAKTUKH, METOAUKH PAaCKPBITHS, PACCIEIOBAHMUS YrOJNOBHBIX NPABOHAPY-
IIeHUH TepPOPUCTHIECKON HAPaBIEHHOCTH, OPTraHU3alIOHHO-TIPABOBEIX, TAKTHKO-CTPATETHUECKUX CPEJICTB
JOCTVDKCHUS LISITH.

Kniouesvie cnosa: HanmoHanbHas 0e30MaCHOCTh, OOIIECTBEHHAs O€30MacHOCTb, TyXOBHas 0€30IacCHOCTD,
nH(OpMaIMOHHAasE 6€30MaCHOCTh, IKOHOMHUUECKas: 6€30MacHOCTb, IKOJIIOTHIeCKass Oe30MaCHOCTh, TEPPOPH3M,
PEIUTHO3HBIA SKCTPEMHU3M, B3aUMOJICUCTBHE T'OCYIapPCTBEHHBIX U MPABOOXPAHUTEIHHBIX OPraHOB, YTOJOB-
Hasl IIOJIUTHKA.

B Iocnanuu Ilpesunenta Pecnybnukn Kazaxcran napony Kazaxcrana «Tperbs monepauzanms Kazax-
craHa: rio0aigbHasi KOHKYPEHTOCIIOCOOHOCTBY OHMM M3 MPHUOPHUTETHBIX HANpaBICHUH OTMedaeTcsi Oe3omac-
HOCTh, OMpenelisemMas BONpocaMH NpOoTUBOJeUCcTBUA TeppopusMmy. B ITlocnmanuu Ilpe3upeHTa BbIJEIEHBI
0opbba ¢ puHaHCHpOBaHHEM AECTPYKTHUBHBIX CHJI, IPOTUBOJCHCTBUE CBA3SAM C 3apyOEKHBIMH TEPPOPUCTHU-
YeCKHMHU OpPTaHU3alMsIMH, a TAKXKe MOJAYEPKHYTa HeOOXOANMOCTh MPEAYNPEKIACHUS MPONaranbl PeIuruo3-
HOTO dKCTpeMu3Ma. [IpuopHTETHBIE 3aau rocyiapcTBa 0003HAYCHBI, PEIICHUE KOTOPBIX U 00eCTIeYnBaeT
0€e3011aCHOCTh JIMYHOCTH, OOLIECTBA, ONPENEIIIET COBEPLUIEHCTBOBAHUE METOIOB U CIIOCOOOB OKa3aHUs IIpo-
TUBOJCHCTBUSL TEPPOPU3MY U PEIUTHO3HOMY SKCTpeMH3MY, KoTopble B 3akoHe PecmyOmukm Kaszaxcran
«O naumoHanbHoOU Oe3omacHocTH Pecmy6nuku Kazaxctan» ot 6 stuBapst 2012 r. BbIIeneHbl B Ka4eCTBE Ha-
LMOHATBHBIX YTPo3. PaccMaTpuBas TeppopHu3M U PEIUTHO3HBINA SKCTPEMI3M B Ka4eCTBE HAIIMOHANBHBIX YTPO3,
CIIE/TyeT PaCKphITh OMpeesstonre GakTopbl HAIIMOHATBHON 0E30MaCHOCTH.

ObecneueHne HAIMOHAJILHOM 0€30MacHOCTH CBSI3aHO, MPEKAE BCEro, C aHTUKPUMHHAIBHOW Oe3omac-
HOCTBIO JINYHOCTH, TPaXXJaHUHA OT JIIOOBIX (popM Hacumusi, oOecrieueHre UX MpaB U CBOOOJ B MEXaHU3ME
rOCYJapCTBEHHO-IIPAaBOBOT0 PETYJIMPOBAHUS, KOTOPbIE ONPEAEIAIOT JOMUHUPYIOIIUE HAIPaBICHUs OCYyIlle-
CTBJICHHSI 0€30TaCHOCTH TOCYAapCTBa, OOIIECTBA W JMYHOCTH OT BHYTPEHHHMX W BHEUIHHX yrpo3. To ecTh
OTIPEIEIIAIONIMMH TIPU3HAKaMU 00eCeUeHNs HAIMOHAJIBHON 0€30MacHOCTH SBIISIOTCS 3allUTa HAllHOHAIb-
HBIX HHTEPECOB OT HAIIMOHAIBHBIX YIPO3, KOTOPHIE MOTYT OBITh KaK BHYTPEHHUMH, TaK U BHEITHUMH, T1OCS-
FarolMX Ha OJIMTUYECKYIO, 3KOHOMUYECKYI0, O0IIECTBEHHYIO, SKOJOIMUECKYI0 0€30I1aCHOCTh I'OCY1apCTBa,
SBJIIFOILUXCS CACPAKUBAIOLIUM (HaKTOPOM VISl pa3BUTHS IPaXKJAHCKOTO OOIIECTBa.

CoCTaBJISIIOIIMMH 3JIEMEHTAMH HallMOHAJIBbHOM 0€30MacHOCTU SIBJISIOTCS HALMOHAJBHBIE HMHTEPECH U
HaI[MOHAJBHBIE YTPO3bI, PACKPHITHE KOTOPHIX OMPEENSeT CYyIHOCTh HallMOHATIBHON Oe3omacHocTr. Harmo-
HaJbHBIC HHTEPECH OTpakeHbI B HopMe 3akoHa PK «O HanmonanpHOU 6e30macHocTi Pecmyonuku Kazax-
cran» oT 6 ssHBaps 2012 r. B cT. 5. B nepByto ouepenp 3To:

— obecrieueHue IpaB | CBOOOT YEIIOBEKA U TPaKIaHIHA;

— TOYHOE U €JMHO00pa3HOe UCIIOJIHEHUE 3aKOHOB U NOJIepKaHie IPaBOIIOPSKa;

— 00ILECTBEHHOE COTIacHe U MOJIMTHYECKas CTAOMIIBHOCTD B CTPAHE;

— Ka3axCTaHCKHMI MAaTPUOTH3M U €IUHCTBO Hapoza Kazaxcrana,

— COXpaHEHHE U NPUYMHOKEHUE MAaTepUANIbHBIX U JyXOBHO-HPABCTBEHHBIX IIEHHOCTEH Ka3aXCTaHCKOI'O
o0IecTBa u T.J.
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To ecTp onpenensomuME HakTopamMy HAIMOHATBHON 0€30IIaCHOCTH ABJISIOTCS HE TOJBKO 00ecreYeHUE
MpaB 1 cBOOOJT YeTOBEKa M IpakJaHNHA, HO M CO3aHUE BCEX YCIOBUI 0OBEKTHBHO-CYOBEKTHBHOTO XapaKTe-
pa s GopMHPOBAHUS M Pa3BUTHS YEIOBEUECCKOTO KalUTalla KaK JMIHOCTH, HAMPABICHHOHN JUIS pa3BUTHUS
HAIIMOHAJBHOTO CO3HaHUs. IMEHHO BHYTpPEHHHE PETyJISTOPhl AKTUBHOCTH OOIIECTBA U JIMYHOCTH KaK Tpak/ia-
HuHa PK ¢ cucTeMoii eHHOCTHO-HOPMATHUBHOM CTPYKTYPhI i 00€CIIEYHBAIOT HAIIMOHALHYIO 0€30IIaCHOCTh OT
BCEX MOTEHIIMOHANBHBIX U PEANbHBIX BHYTPEHHUX M BHEIIHUX yIPO3.

B cBs3u ¢ 3TUM cliemyeT BBIAETUTH B CUCTEME 00ecIieueHHs HAIIMOHAIbHOI 0€30MaCHOCTH U TyXOBHYIO
0€30IacHOCTh, KOTOpasi ONPE/ENIACTCS B HAYYHOW JUTEpaType Kak KaueCTBCHHAs XapaKTEPHCTHKA COCTOS-
HUs 00IIIeCcTBa B aCMeKTe €ro JyXOBHO-HPABCTBEHHOW W MHPOBO33PEHYECKOIH COCTOATEIHHOCTH, TOTEHIIHANA
0a30BBIX IIeJIel W IIEHHOCTEH, 0ajaHca MHIMBHYAIBHBIX, TPYIOBBIX U COIMETAILHBIX HHTEPECOB, PYHK-
IIMOHATILHOW COTJIACOBAHHOCTH IMOJIMTUYECKUX WHCTUTYTOB, UJCOJIOTHH U KynbTypHI [1; 9]. JlyxoBHas Ge30-
MAaCHOCTh OMpEAeIAeTCs IMHUPOKON MPoNaranon TPaIUIIMOHHOTO TyXOBHOTO HACIENNs, MOCIET0BATEIHHBIM
pa3BepTHIBAHUEM CHCTEMBI BOCITUTAHHUS M OOpa3oBaHUs, KOTOpas OMUPAETCS Ha MOPaJbHO-HPABCTBEHHBIC
(hakTophl, (hopMUPOBaHNE KAa3aXCTAHCKOTO MAaTPHOTH3MA U SAMHCTBA Hapoaa KazaxcraHa.

HdyxoBHast Oe3omacHOCTh OOYyCJIOBJICHA OKa3aHHEM TPOTHBOACUCTBHUS NPOSBICHUSAM PEIUTHO3HO-
MOJIMTHYECKOTO SKCTPEMH3Ma, JOJDKHA COMPOBOXKAATHCSA TOCTYMHON MH(pOpManyel o NeCTPyKTUBHON CyIII-
HOCTH OOBCAMHCHUH yKa3aHHOW HAIPABICHHOCTH, O MEXaHM3MaX MaHUIYJISINHA COZHAHUEM JIFOJICH U HAHO-
cuMmoM ytiepoe. «IlocTossHHBIE U peryspHbIE TPOBEPKU JCITEILHOCTU 3apETUCTPUPOBAHHBIX PEIIMTHO3HBIX
OpraHu3aIyii, MOHUTOPUHT PEaTbHON PETUTHO3HONW CHUTYaIlud, CBOCBPEMEHHOE BBISBICHHE OYaroB HaIps-
KEHHOCTH — BCE€ 3TO TpeOyeTCsl sl BBISIBICHUS M CBOEBPEMEHHOTO MPEIOTBPAIICHNAS YIPO3 0e30MacHOCTH
B AyXOBHOI cheper [2; 11].

B sToM HampaBneHun mpoBoAMTCS OoibIas padoTa MUHHCTEPCTBOM TI0 JIeiaM PEUTHU U TPaXKIaH-
ckoro obmiectBa PK. 21 deppanst 2018 r. Ha pacHIMpeHHOM 3aceIaHUHU KOJJIETHd MUHUCTEPCTBA BHICTYITHII
¢ oTyeTHBIM JoksaaoMm 3a 2017 r. munuctp H.b. EpMex6aeB. KOTOPBII 03BY4HII, YTO «3a OTYETHBINA MEPUOLT
pecnyOIMKaHCKOH WH(GOPMAIIMOHHO-PAa3bICHUTEIBHOM TPYIION MO BOMPOCAM PEMTHU TPOBEIACHO CBBIIIC
250 meponpusTHii ¢ oxBaroM 6oiree 20 ThIC. yenoBeK. B pernonax padoraroT 249 pernoHaIbHBIX HHMOpMa-
IIMOHHO-Pa3bACHUTEIBHBIX TPYIII, KOTOPBIC MPOBEIH 0osee 35 THIC. Pa3IMYHBIX MEPONPHUSITHIA C OXBATOM
6onee 2 muH 500 TBIC. YeNOBEK, NPEAIPUHAMAIOTCS MEPHI TI0 COBEPILIEHCTBOBAHUIO CHCTEMBI TEOJIOTHYECKO-
ro oopasoBanus» [3]. CiaeayeT OTMETUTh B YHCJIC MPOIPECCUBHBIX OPraHU3allMOHHBIX MEPOIPUATHI mepe-
naugy Kazaxcrany Erumerckoro mcmamckoro yauBepcutera «Hyp Mybapak». Ha 6a3e yauBepcurera «Hyp
My60apak» co3gan MHCTUTYT MEpemnoAroToBKH B cdepe MpodUIaKTHKU IKCTPEMU3Ma, B KOTOPOM TPOIILTH
MMOATOTOBKY 65 MMaMOB M CHEIHAUCTOB-TEOJIOrOB. Bce 3TH MeponpusATHs HANpaBJIEHBl HA TIPOCBETHTEIb-
CKYyI0 paboTy JUIsl IpeAOTBpaIleHHs Yrpo3 Oe30MacHOCTH B JYXOBHOH cdepe, Ha IpeAyIpeUTENBHYIO JIes-
TENBHOCTH COBEPIICHUS TEPPOPUCTHUECKUX aKTOB Ha PEIUTHO3HON OCHOBE.

VYkpemnsenue HauuOHANBHON 0e30MacHOCTH CBSA3aHO ¢ 00eCIeYeHnEM He TOJBKO TyXOBHOW 0e301acHo-
CTH, HO U HH(POPMAIIMOHHOH, T.€. MPEIOTBPALICHUEM YIPo3 HHPOPMAIIMOHHOTO XapakTepa — HH(pOpMaI-
OHHBIN dKcTpeMu3M B UHTepHeTe. MHbOpMaMOHHBIH 3KCTpeMu3M B MIHTepHEeTe paccMaTpHuBaeTCs KakK Ipo-
SIBJICHUE arpeCCUBHOTO KOMMYHHUKATUBHOTO BO3JEHCTBHS. JTO MaHUNYJIAIMS CO3HAHWEM, WH(POPMAIHMOH-
HBIA TEPPOPH3M, PACIpPOCTPAHEHNE HCKYCCTBEHHO CO3[JAHHBIX CIYXOB, KHOEPIPECTYIICHHS, OCYIIECTRIIsIE-
MbIe B TipocTpancTBe MHTepHeTa [4; 7]. Obecnieuenne nHMOOPMAITMOHHON 6€301MaCHOCTH BO3MOXKHO TOJBKO
MOCPEACTBOM ONTHMHU3AIMN MEXaHM3MOB KOHTPOJS W yrnpaBicHus MHTepHETOM, KOOpAWMHAIINN MEXTyHa-
POIHBIX yCWINH B NaHHOW cdepe. B aToM HampaBieHHH J0KHA COBEPIIEHCTBOBATHCS TOCYAapCTBEHHAS
MOJINTHKA B CPEICTBAX MAcCOBOW MH(OpMaIlNK, HapaBIeHHas Ha HAI[MOHAIBHOE CAMOCO3HAHKE, Ha TIpoTa-
raHay WIealoB TPAJULUOHHOW MOpanu U HpaBCTBEHHOCTH. B 2017 r. Tonbko MMHHCTEPCTBOM IO JenaM
PENUTHI U TPaKJaHCKOTO OOIIEeCTBA MPOAHATM3UPOBAHO cojepxkanue O6onee 10174 uHTEpHET-PECYpCOB, U3
YUCITa KOTOPBIX BBIABICHO 3555 caifToB, cofepikamux MaTepHalbl IIPOTHBOIPABHOTO Xapakrepa. Takke
MIPOBEJICHA peMTrHoOBeAYecKas dkcneptu3a 4332 marepuaioB, U3 HUX 1Mo 196 oO0beKTaM BBIAHO OTpPHIIA-
TeNbHOE 3aKiIodeHue. B ux uncne Taxke oubnmoreunsie ponnasl B cucteme KYUC. Cpenu HUX ycTaHOBIIE-
HO 13 KHHT C IECTPYKTHBHBIM cojaepkaHueM [3]. MUHHCTEpCTBOM IO JelIaM PEITUTHH U TPakIaHCKOTo 00-
mecTBa noanepkuBaeTcs Matepaer-nopran «e-ISLAMy s oGecriedeHust HacelleHus WHpopMaIuen mpo-
CBETUTEINILCKOTO, TyXOBHOTO, 00pa30BaTEILHOTO U KyJIBTYPHOTO XapakTepa.

PaboTa mo mpenynpexaeHHIO TEppopu3Ma U PEMTHO3HOTO dKcTpemmu3Ma B KazaxcraHe mpoBoauTcs
akTuBHO KOMHUTETOM MO [ieaM pelnurud U TPakJaHCKOTO OOIIecTBa IMyTEM B3aMMOEHCTBHSA C HEIMPaBH-
TEJIHCTBCHHBIMU OOBCIUHECHUSMHU, KOTOPBIC, SBISACH HE3aBUCHUMBIMU, OyIydn OOBEAMHEHHBIMUA Ha J00pO-
BOJIBHOI OCHOBE ISl OKa3aHHS ITOMOIIM, CO3JA0T OJarompusTHBIE YCIOBHS JUIsl BBISBICHUS TPUYHHHO-
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CJICJICTBEHHBIX MEXaHHU3MOB (POPMHUPOBAHMSI U Pa3BUTHS PEIUTHO3HOTO SKCTPEMHU3Ma U Teppopusma. Biaun-
MOJIEHCTBHE OOYCJIOBJICHO TaKXe MPEOCTABICHHWEM TPAHTOB HEIMPABUTEIHCTBEHHBIM OOBEIMHEHUSM IS
WCCIIEIOBAHNSA MEXaHU3MOB (POPMHUPOBAHUS U PA3BUTHS TEPPOPU3MA M PEIUTHO3HOTO 3KCTpeMu3Ma. Takas
(dbopMa B3aMMOAEUCTBUS TOJBOJIACT A(PPEKTUBHO MO3HATH UX MOOYAUTEIBHO-PETYISATUBHBIC MEXaHU3MBI,
PaCKpBITh KPUMUHOTEHHBIE U KOHMIUKTHBIC (PaKTOPhI MPUIHHHO-CIICICTBEHHBIX (PAKTOPOB.

BrisiBneHnI0 KpUMHUHOTEHHBIX (PaKTOPOB CIIOCOOCTBYET M B3aMMOEHCTBHE HETIPAaBUTEIHCTBEHHBIX Op-
TaHW3allid C TMPaBOOXPAHUTEILHBIMH OpPraHaMK, KOTOPOE OINpeAeiseT MPOMEKYTOYHbIC 3aJaud OpraHHu3a-
IIMOHHOTO, TIOUCKOBOTO, YAOCTOBEPUTEIHLHOIO0, KOMMYHHUKATUBHOTO XapaKTepa, CIOCOOCTBYIOIINE TOCTHAKE-
HUIO 1I€JIEBOW HAIIPABJIEHHOCTH MIPaBOOXPAHUTEIBHBIX OPraHoB. B craThe 4 3akoHa O MPaBOOXpAaHUTETHHON
ciyx0e PK BbI/IeIeHbI crierianbHbIe TPHHIINTIBL:

1) 00s13aTeTHLHOCTD 3aIIUTHI IIPAB U CBOOOJ] YEIIOBEKA U I'pa)IaHWHA, HHTEPECOB OOIECTBA U roCcyaap-
CTBa OT MPECTYITHBIX ¥ WHBIX MPOTUBONPABHBIX MOCATATEIHCTB;

2) COTPYAHUYECTBO C MHCTUTYTaMH TPaXKTAHCKOTO OOIIECTRA;

3) eAMHCTBO TOJXOA0B K OPraHU3ANNN MTPABOOXPAHHUTEIBHON CITY)KObI B MTPaBOOXPAHUTEIBHBIX Opra-
Hax;

4) emMHOHAYAIINC W CyOOpIuHAITHS (TIOTIMHEHHOCTD);

5) HE3aBUCUMOCTD OT JICATEIILHOCTH MOJUTHUSCKUX MMAapTUH U MHBIX OOIIECTBEHHBIX 00bEIUHCHHUI [5].

B menom coBMmecTtHas paboTa, HarelneHHas Ha MPO(HUIAKTUKY PEIUTHO3HOTO SKCTPEMH3Ma U TEeppo-
pusMa, OyzieT crmocoOCTBOBaTh pa3paboTKe OpraHU3aIOHHO-TIPABOBBIX, TAKTUKO-CTPATETHUYECKUX, METOTHU-
KO-KPUMHHAIHCTUIECKUX METOJIOB M CIIOCOOOB MPEAYIPERKACHUS, PACKPBITHS U pacciIeI0BaHMs PECTyILIe-
HUH TEPPOPUCTUYECKON HAPABICHHOCTH, OIPEIEICHUI0 KPUMHHOTCHHBIX U KOH(DIUKTHBIX (DaKTOPOB, pac-
KPBITHIO 00BEKTUBHO-CYOBEKTHBHBIX NMPHYHH (OPMUPOBAHHS M PA3BUTHS HAINPABICHHOCTH CyOBEKTOB Ha
COBEpIIICHHE TePPOPUCTUYECKUX aKTOB, 3aXBaTa 3aJI0)KHUKOB U T.JI. Teppopu3M M PEeTUTHO3HBIA JKCTpe-
MHU3M, PacCMaTpUBaeMble KaK COIUAILHO-TIPABOBEIC SIBIICHUS, HOCSINWE TPAaHCHAIMOHAIBHBIA XapakTep,
TPEOYIOT CHCTEMHOTO Y KOMIDICKCHOT'O MOIXOAa K MO3HAHUIO JETCPMHUHAHT, OMPEICSISIFOIINX METObI X
MPOPHUIAKTHKH ISl 00ecrieueHHs HAIIHOHAJIBHOM 0e30ITaCHOCTH rOoCyIapCcTBa.

W ogaMM U3 METOI0B 0OECTICUSHHS HAIIMOHAIBHOM 0€30MaCHOCTH TOCYIapCTBa SIBIISICTCS MTPOTUBOICH-
CTBHE TEPPOPU3MY U PEIUTHO3HOMY SKCTPEMH3MY ITyTEM MOBBIIICHUS TyXOBHBIX MMOTCHIMAIOB OOIIECTBA,
WH(OPMAITMOHHON 3aIIUIIIEHHOCTH OT YIpO3 HACHIIMS MOCPEACTBOM IPEJOTBPAIEHUS] COBEPIICHUS TEPPO-
PUCTHUYECKUX aKTOB, MPOSIBIICHUS SKCTPEMI3MA Ha PETUTHO3HON MTOYBE, 110 TTOJTUTUIECKIM MOTHBAM.

OpnHuM U3 CIOCOOOB MTPOTUBOJICHCTBHS TEPPOPU3MY U PEIUTHO3HOMY 3KCTPEMU3MY SBISICTCS UX IIPO-
¢mnakTHKa, KOTOpas ObUTa OTpeAeNieHa KaK OJTHO U3 MPUOPUTETHBIX HAPABICHUH AHTHTEPPOPUCTUIECKOTO
Hentpa KHb PK. Antureppopuctudeckuii ieaTp KHb PK mrogorBopHOo coTpymaudaer ¢ Konrpreppopu-
ctruueckuM komutetoM CoBeta beszomacHoctu Opranuzamun OObweanHeHHBIX Harwmii, AHTUTEppOpUCTHYC-
cKkuM TojapasnenearneM OpraHu3anuy o 0e30MacHOCTH U COTPYIHUYSCTBY B EBpone, AHTHUTEppOpUCTHYC-
cknM nieaTpoMm ConpyskectBa HezaBucumeix ['ocymapcTs, PernoHansHOM aHTHTEPPOPUCTHICCKON CTPYKTY-
poit [llanxaiickoi opraHu3aluy COTPyAHUYECTBA.

HNMeHHO cOTpyAHHYECTBO Kak (JopMa B3aUMOJICHCTBUS BCEX OPraHOB TOCYAapCTBEHHBIX, NMPABOOXpa-
HUTENIbHBIX, HEMPAaBUTEIILCTBEHHBIX O0BEIMHEHHH, KaK Ha HAIIMOHAJIBHOM, TaK ¥ Ha MEXIYHAPOJIHOM yPOB-
He, sBisieTcs 3G(HEKTUBHBIM CITIOCOOOM 00eCIeueHUs HallMOHAIbHOM Oe3omacHocTr. Heo0X0auMMO BhIIEIUTD
B UHCJIC TOCYAAPCTBECHHBIX OPraHOB M1 MUHHCTEPCTBO MHPOPMAIIMHA U KOMMYHHUKAINH, PYHKIIUEH KOTOPOTO
SIBIISICTCS. MH(OPMUPOBAHUE HACEIICHUS O COCTOSHUM HAI[MOHAIBHON 0€30MMacCHOCTH M MPUHUMACMBIX Mepax
1o ee 00eCIeYeHNI0, BEJICHHE MPOTMAraHIuCTCKOW U KOHTPIIPOMAraHJUCTCKON AeaTeIbHOCTH. CHCTEMHBIH,
KOMIUTIEKCHBIN MOAXO0Jl K OOSCIICUCHUI0 HAIIMOHAIHLHONW O€30MacHOCTH IyTeM OKa3aHUsl MPOTUBOACHCTBUS
TEPPOPU3MY U PEIUTHO3HOMY IKCTPEMHU3MY KaK TPAHCHAIMOHATHHOMY SIBJICHHIO 00YCIOBJIMBAET KOHCTPYK-
TUBHOE COTPYJHHYECTBO MPABOOXPAHUTENFHBIX OPTAHOB U CIIEIICTYXO0 BCEX CTpaH MHpA.

Kaszaxcran, akTUBHO mojjepskuBas BeAyiiyo pois OOH B chepe KOHTPTEPPOPUCTHUCCKON CSATENb-
HOCTH, SIBJISICTCS YYACTHHKOM psijla HOPMATHBHBIX MPaBOBBIX joroBopoB mo nuanu OOH. K mactosmemy
BpPEMEHH OH NMPHUCOEANHUIICS K 15 MexXIyHapoIHBIM KOHBEHIHSIM U [IpoTokoiam mo 6oprOe ¢ Teppopu3MoM:

KonBeHIMM 0 MpecTymieHnsIX 1 HEKOTOPBIX IPYTHX aKTaX, COBEpIIAeMbIX Ha OOPTY BO3IYIIHBIX CYJOB
1963 rona (patudunuponana 18.05.1995 r.);

KonBenmun o OophOe C HE3aKOHHBIM 3aXBaTOM BO3AYIIHBEIX cynoB 1970 roma (partuduimpoBaHa
04.04.1995 r.);

KouBenmun o 60opr0e ¢ HE3aKOHHBIMH aKTaMH, HAIPaBJICHHBIMHU MPOTUB OS30MMACHOCTH TPaXKIaHCKOM
aBuauuu 1971 rona (paruduuuponana 04.04.1995 r.);

Cepus «[lMpaBo». Ne 2(90)/2018 101



B.P. CembekoBa, J1.B. bepToBCKMiA

KoHBeHun o mpemoTBpalieHud ¥ HaKa3aHWUHM MPECTYIUIEHUH MPOTHUB JINL, MOJIb3YIOMIMXCS MEXTyHa-
POJIHOM 3alUTOM, B TOM YHKCIIC AMIJIOMAaTHYECKUX arcHToB, 1973 rona (patudummposana 21.02.1996 r.);

MexayHapomHONW KOHBEHIIMHM O OopprOe ¢ 3axBaToM 3allOKHMKOB 1979 roma (patudunmpoBaHa
21.02.1996 r.);

KouBeniuu o ¢pusnueckoi 3ammre saepHoro Mmatepuana 1980 roxa (patuduiposana 02.09.2005 r.);

[Iporoxony o 60prO€e ¢ HE3aKOHHBIMH aKTaMH HACHIIMS B adpOIOpTaxX, 00CTYKUBAIOMINX MEXTyHAPOI-
HYIO TpaXJaHCKyIo aBuanmio, 1988 roxa (parudunuposana 18.05.1995 r.);

KonBenuun o 6oprOe ¢ HE3aKOHHBIMU aKTaMH, HalpaBiCHHBIMHA MPOTUB 0E30MaCHOCTH MOPCKOTO CY-
noxojcTea, 1988 roga (patuduinuposana 24.11.2003 r.);

[Iporoxomy o 60pb0e ¢ He3aKOHHBIMU aKTaMH, HaIlPaBIEHHBIMU MMPOTHUB 0€30TTACHOCTH CTAllMOHAPHBIX
1aTdopM, pacloNIoKeHHBIX Ha KOHTHHEHTaNbHOM Iienbgde, 1988 rona (parudpuuuponana 24.11.2003 r.);

KonBeHIIMM 0 MapKHpOBKe IIACTUYECKUX B3PBIBYATHIX BEHIECTB B IENIX MX oOHapyxkeHHs 1991 roga
(patudunuporana 18.05.1995 r.);

MexaynaponHoit Konsenuun o 6oprbe ¢ 60oMO0BBIM TeppopusmoM 1997 roma (parudunupoBana
06.11.2002 r.);

Mexnynaponnoit Konpenuuu o 6opsde ¢ punancupoBanuem Teppopusma 1999 rona (parudunuposa-
Ha 24.02.2003 r.);

MexaynaponHoi Konsenuuu o 6oprbe ¢ aktamu simepHoro teppopusma 2005 roga (patudunupoBaHa
31.07.2008 r.);

ITonpaske 2005 roga k KouBeHiuu o ¢usndeckoit 3amure saepuoro marepuaia 1980 roga (parudu-
uupoBana 26.04.2011 r.);

IIpotoxkomy 2005 roma x IlpoTokoiry o 6oprbe ¢ HE3aKOHHBIME aKTaMH, HAIIPABJICHO MPOTUB Oe3o1rmac-
HOCTH CTaIl[MOHAPHBIX IJIAT(GOPM, PacIOIOKEHHBIX HAa KOHTHHEHTAIbHOM Inenbde, 1988 roma (patuduiim-
posana 15.03.2016 r.).

CrnenmyeT OTMETHTB, YTO 3aKOHOJATENBHOE PETYJIMPOBAHHE MEXKIYHAPOAHBIX OTHOIICHUH B cdepe
o0ecrniedeHus] HAaIlMOHATBHOW 0€30TTaCHOCTH CO37AaeT OJIarONpHSITHBIE YCIOBUS ISl OKa3aHUS MPOTHBOJECHCT-
BUS PEJIMTHO3HOMY 3KCTPEMHU3MY U TEPPOPHU3MY, MPEACTABISIIOMIUX CO00i yrpo3y HallMOHAJIBHBIM MHTEpE-
caM, 3alIiTa KOTOPHIX 00eCIeYnBacT YCTOHUMBOE Pa3BUTUE JIMYHOCTH, OOIIECTBa U rocydapcTsa. Hammo-
HajbHas 0€30MaCHOCTD, MPEACTABIIAIONIAs CO00M SAMHCTBO OC30IaCHOCTH JIMYHOCTH, OOIIECTBa M TOCyaap-
CTBa, ompeneisieMasl OOIMIECTBEHHBIMU OTHOIICHUSMHU BO BcexX cepax IesTeNbHOCTH, 00eCTieunBaeTCs 3a-
HIMIICHHOCTBHIO OOLIECTBEHHOM 0€30IacHOCTH KaK OJHOM M3 €€ PasHOBHIHOCTEH, TaK KaK TEPPOPHU3M H pe-
JIUTHO3HBIA SKCTPEMHU3M KaK COIMaIbHO-TIPABOBBIC SIBJICHHUS 00YCIOBIEHB 00BEKTHO-OOBEKTHBIMU U CyOB-
€KTHO-CYOBEKTHBIMH OTHOIIEHHSIMH, 3aKOHOMEpHBIE IPOIECCHl KOTOPBIX SIBISIOTCS OCHOBOW YTOJIOBHO-
MPaBOBOH KJacCH(PHUKALUH TPAaBOHAPYIICHUH TEPPOPUCTHUECKON HAIIPABICHHOCTH.

Hcxons u3 yronoBHO-PAaBOBOIM XapaKTEPUCTUKU MPABOHAPYIICHUH TEPPOPUCTHIECKOIN HapaBIEHHO-
CTH, BBIIENSAS OOBEKT MPECTYIHOTO IMOCITaTeIbCTBa, OOBEKTUBHYIO CTOPOHY, CYOBEKT M CYOBEKTHBHYIO
CTOPOHY COCTaBa IPECTYIUICHHA, JaHHBIE TIPaBOHAPYIICHHUS CHCTEMaTH3NPOBAHBI B €IMHYIO KiIaccu(uKanm-
OHHYIO OCHOBY, OTpaxeHbl B YrojoBHOM Kojekce PK B oTnenbHOM riaBe 10 kak yrojloBHbEIE IPaBOHAPYIIIE-
HUS TIPOTHB OOIIECTBEHHOM 0€30ITaCHOCTH M OOIIECTBEHHOTO Mopsiaka. CHCTEeMaTH3HPOBAHbI B SAMHYIO YKa-
3aHHYIO TPYIILY MO CIEAYIOIMINM KPUTEPHSIM: KaK CO3JAIOIINE YTPO3y MacCOBOTO MOPaKEHUs JIIOAeH, Hapy-
LICHUS] HOPMaJIbHOM NIESITEbHOCTU XO3IHCTBEHHBIX OOBEKTOB U 00BEKTOB COUATIBHOIO Ha3HAYECHHUS, TAKKE
CBSI3aHHBIC C HApPYLICHWEM 3aKOHOATENLCTBA, PETYIHPYIOIIETO MpaBuiIa 0OpalleHns ¢ Opy>KUeM, B3pbIBUa-
THIMH BEIIECTBAMH WJIH MOCATAIONIMMHA Ha OOIIIECTBEHHBIH MOPSIOK.

B craree 19 3akona PK «O nanmonansHolt OezonacHoctu PecryOnuku Kazaxcran» ykaspiBaercsi, 4To
«obmecTBeHHass 0€30MaCHOCTh 00ECTIeYNBACTCS PELICHUSAMU M ICHCTBUSMHU TOCYAAPCTBEHHBIX OPTaHOB,
OpraHM3alyi, TOJDKHOCTHBIX JIUI] M TPak/laH, HallpaBIeHHBIMHU Ha:

1) ykperuieHue rapadTiii 00ecTieUeHHsT THIHONW 0€30TIaCHOCTH TpaXKaaH, UX IpaB U CBOOOT;

2) ¢hopMHupOBaHUE TOCYJAapCTBEHHON MACOJIOTHH, OCHOBAaHHOM Ha Ka3aXCTaHCKOM MaTPHOTH3ME, MEXK-
HAIMOHATILHOM U MEKKOH(ECCHOHATLHOM COTJIACHUH;

3) ykperuieHue equHcTBa Hapoaa KasaxcraHa U TOJIEpaHTHOCTH B OOITIECTRBE;

4) monaepKKy €CTEeCTBEHHOTO MIPUPOCTA HACENCHHU U 00ecIiedeHrne NPUHSTHS CBOCBPEMEHHBIX MEp T10
MPOTUBOACHCTBHIO KPH3UCHBIM IeMOTpapHUECKIM MPOLIECCaMm;

5) ycunenue 60pbObI ¢ MPECTYIMHOCTHIO, B TOM YHCJIE C €€ OPraHU30BaHHBIME (OPMaMH, KOPPYIITUEH,
TEPPOPHU3MOM U IKCTPEMUZMOM;

6) cnepxuBaHue pocta 0e3pabOTHLIBI U IAACHUS YPOBHS KU3HN HAaCEICHUS,
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7) mpenynpexacHe HapKOMaHUH, TOKCHKOMAaHUHM U aJIKOTOJIM3Ma, a TaKKe IPYTHX COIUABHBIX (ak-
TOPOB, YIPOXKAIOIIUX 3/IOPOBBIO M HPAaBCTBEHHOCTH HacelleHHs1, reHoGoHay Hapoaa Kazaxcrana;

8) BOCTIpEsITCTBOBAaHNE CHIYKEHHIO MHTEIJIEKTYaIbHOTO TIOTEHITHAla CTPAHEbI;

9) obecrieueHHe COXPAHECHUS UCTOPUICCKHX, TPAIUIIMOHHBIX, TyXOBHBIX M KYJIbTYPHBIX IICHHOCTEH Ka-
3aXCTaHCKOT'O OOIIECTBA;

10) mpoTHBOACHCTBIE HE3aKOHHON MUTpaITim» [6].

Wrak, B 3aK0oHE 4ETKO MporrcaHa cdepa oOIMIeCTBEHHBIX OTHOIIECHUH, 00€CIIeYNBAOIINX 0€30aCHOCTh
rocynapcraa, o0mecTBa u JMYHOCTH. OOIIEeCTBEHHAs OMAaCHOCTh OMpPEAEISeTCs OOIECTBEHHBIMU OTHOIIIE-
HUSMH, 00CCTICUNBAIONTIMEI 0€30TIaCHBIC YCIIOBUS JKH3HH BCETO 00IIECTBA; OOIIECTBEHHBINA MOPSA0K U 6€30-
MACHOCTh JIMYHBIX, OOIECTBEHHBIX M TOCYJapCTBEHHBIX MHTEPECOB B cdepax NesTeTbHOCTH, ONPEEIIsio-
IIUX YTPpO3y HAIMOHATHHBIM UHTEPECAM.

[IpaBoBoe perynmupoBaHue OOMECTBEHHBIX OTHOIICHHH BO BCEX cdepax NesTeIbHOCTH 00eCIieYrBacT
MIPOTUBOJICHCTBIE TEPPOPU3MY U PEITUTHOZHOMY IKCTPEMH3MY, SBISISICH OJAHUM W3 MPHUOPUTETHBIX HAIPaB-
JICHUH HallMOHALHOM 0e30macHOCTH. BaxkHbIM HampaBiieHHEM B chepe IPOTHBOCTOSIHUS TEPPOPUMY SIBIIS-
eTCsl aKTUBHas 00pb0a C IKCTPEMUCTCKOW UACOJIOTHEH, TTOPOKAAIOIICH, B TIEPBYIO OYEPE/lb, PEIUTHO3HBIN
IKCTPEMH3M. DKCTPEMHUCTCKOHN HJICOJIOTHH TPOTHUBOIMOCTABIIEHA TOCYIapCTBEHHAS MI€0JIOTHS, OCHOBAHHAS
Ha Ka3aXCTaHCKOM IMaTPUOTHU3ME, MEIKHAIMOHATBHOM U MEKKOH()ECCUOHAIBHOM COTJIaCHU, O0YCIIOBICHHAS
YKpeIUIeHUEM eMHCTBa Hapoaa KazaxcTaHa W TOJIGPAHTHOCTH B OOINECTBE, BOCIPEISATCTBOBAHUEM CHIKE-
HUIO WHTEIUIEKTYaIbHOTO MOTEHIMAa CTPAHbl M 00ECIEeYeHHEM COXpPaHEHHS MCTOPUYECKHX, TPAJAUIINOH-
HBIX, TyXOBHBIX U KYJIBbTYPHBIX [IEHHOCTEH Ka3aXCTaHCKOT'O OOIIEeCTBa.

To ecTh HEOOXOAMMO OTMETUTH, YTO B IPOTHBOCTOSIHUU YKCTPEMHUCTCKOM UJICOJOTHH BaXKHBIM HAIIpPaB-
JIECHUeM sBIseTcs obecriedeHne TyXOBHOM 0€30MacHOCTH TOoCyaapcTBa, OOIIecTBa W JUYHOCTH, KOTOpas,
B MEPBYIO OUYepe/lb, JODKHA OCYIIECTBISATHCS IMyTEM UCIIONB30BAHUS BIHSHUS CPEJCTB MAacCOBOM MH(OP-
manuu. [Tocpencteom CMU HEoOX0quMO mponaraHIupoBaTh COXpaHEHNE UCTOPUICCKUX, TPAAUIIMOHHBIX,
JYXOBHBIX U KYJIBTYPHBIX IIEHHOCTEH Ka3axCTaHCKOTO OOIIECTBA, BOCIIMTAHUE MOJIOJISKH B TyXe Ka3aXCTaH-
CKOTO MaTPHOTHU3MAa, MEKHAIIMOHAIBHOTO U MeXKOH(eccuoHanpHOTo cornacus. K coxxanenuro, He00X0aumMo
oTMeTuTh, uTo CMU HE ynensiroT AOJDKHOTO BHUMAaHUS MpoOiieMaM OOphOBI ¢ HACWIIMEM, HE MPUHUMAIOT
AKTHUBHOTO y4YacTHsl B IMPOCBEIICHUH HACEJICHUS U BOCITUTAHUU MOJIoAeku. [loaToMy 3¢ (dhekTHBHBIM Ha-
MIpaBJIEHUEM TPOTHBOACHCTBUS TEPPOPUMY H PEITUTHOZHOMY IKCTPEMHU3MY ABIISIETCS B3aUMOJIEHCTBUE BCEX
TOCYIapCTBEHHBIX M MPaBOOXPAHUTEIHHBIX opraHoB co CMU Ha MOCTOSHHOW OCHOBE, TPU 3TOM B3aMMOJICH-
CTBHE JIOJKHO BECTHCH IICJICHAITPABICHHO, KOMIUIEKCHO, IMETh BOCIIUTATEIBHO-TTPOMUIAKTUIECKUN XapaKTep.

ObecniedyeHne 0OMECTBEHHON 0€30TTacCHOCTH 00YCIIOBIICHO IMPOBEACHUEM OPTaHM3AIMOHHO-TIPABOBHIX H
OPTraHU3ANMOHHO-TIPO(PIITAKTHIECKIX MEPOIIPHATHIA, HAIIPABIIEHHBIX HA YKPEIUIEHHE U YCUIIEHHE SKOHOMU-
yeckoil OezomacHocTH. OCHOBHBIE 33/Ja4d SKOHOMHYECKOH Oe30macHOCTH oTpakeHsl B 3akoHe PK
«O HaroHanbpHOM Oe3omacHocTH PecnyOnuku Kazaxcran» B cT. 19. D10 caepkuBaHue pocta 0e3paboTHIIBI
Y TaJeHus yPOBHS )KM3HH HAaceleHHs, KpOME 3TOr0, COKpalieHue neduura O0i/HKeTa H ToCyIapCTBEHHOTO
JIOJITa, TO/A/IEpKAHIE YCTOWIMBOCTH HAITMOHAIBHON BaJIOTHI, T.€. (POPMUPOBAHUE CTPATETHIECKUX MPUOPHU-
TETOB, HANpaBJICHUH OOCCIEUYCHHS SKOHOMHUYECKOW OE€30MacHOCTH TOCyNapcTBa. PellleHWIo yKa3aHHBIX
3aJ1a4 MPETSITCTBYIOT OPraHU30BaHHAS MPECTYITHOCTh, TPAHCHAIIMOHATIBHAS IPECTYITHOCTH, KOPPYIIIHS, JIe-
raJiM3anus He3aKOHHBIX T0XO/I0B, SKOHOMHYECKas KOHTpabaH 1a, KOTOPbIE U SABISIOTCS MUTATEIHHON Cpeon
JUIs (PUHAHCHUPOBAHUS TEPPOPU3Ma U PEIUTHO3HOTO 3KCTpeMu3Ma. B3anMo00yCI0BIEHHOCTh 00BEKTUBHO-
CYOBEKTHUBHBIX (haKTOPOB OOIIESCTBEHHON U AKOHOMUYECKOH 0€30MaCHOCTH OYEBUIHA, TO3TOMY JCTCPMUHH-
pyIoIre ycaoBHusS U 00CTOSATENHCTBA (POPMUPOBAHUS M PA3BUTHS TEPPOPU3MA U PETUTHOZHOTO SKCTPEMHU3Ma
SIBIISTFOTCS COCTABJISTFOIIIUME 00ECTICUCHUST HAIMOHAIBHON OE€30MaCHOCTH IyTeM OCYIIECTBIICHUS CTPATETH-
YECKUX, TAKTHUECKUX CPEJICTB M CIIOCOOOB PEIICHUS 3a/1a4 OKa3aHUs MTPOTHUBOICHCTBHSL.

B VYronosaom xoxekce PK B rimaBe 8 «YromoBHBIC TIpaBOHApyIIEHUS B chepe dIKOHOMHIECKOW 6e30-
MAaCHOCTW) CHCTEMAaTH3MUPOBAaHBI B €IWHYIO TPYIITY YTOJIOBHO-TIPABOBBIE MTPABOHAPYIICHNUS, MTOCSTAIONIIE Ha
SKOHOMHUYECKYI0 0€30IacHOCTh, T.€. YrOJOBHO-IIPABOBAs IMMOJIMTHKA HAIpaBlieHA Ha OOCCIICUCHHE HAIMO-
HaJTbHON 0€30MacHOCTH IMyTEM YTOJOBHO-TIPABOBOTO DPETYIHPOBAHMS SKOHOMUYECKHX IPAaBOOTHOIICHHH.
JKkoHOMHUECKasi 0€30MAaCHOCTh B JIUTEPATYPE PACCMATPHBACTCS KaK «COBOKYITHOCTH YCIIOBHU U (DaKTOpOB,
00eCreunBaroNMX HE3aBUCUMOCTh HAIIMOHAIBHON 3KOHOMUKH, €€ CTA0WIBHOCTh U YCTOMYUBOCTB, CIIOCO0-
HOCTh K IOCTOSSHHOMY OOHOBIICGHUIO M COBEPIIEHCTBOBaHUIO» [7; 5]. YTOIOBHO-TIPaBOBOE PEryIHPOBAHHE
HapylIeHni B cepe SKOHOMHUKH 00ecreurnBaeT CTaOMIbHOCTh U YCTOWYHBOCTh HAITMOHATIHHON SKOHOMHUKH,
co3/1aeT OJIarONPUATHBIC YCIOBUS K COBEPIICHCTBOBAHUIO (POPM M METOOB OKa3aHUs MPOTUBOJCHCTBUS pe-
JIUTHO3HOMY DKCTPEMHU3MY M Teppopu3My. To ecTh ClielyeT OTMETUTh, YTO YTOJIOBHAS MOJUTHKA, HAIIPAB-

Cepus «[lMpaBox». Ne 2(90)/2018 103



B.P. CembekoBa, J1.B. bepToBCKMiA

JICHHAsl HA OKa3aHWEe TPOTHBOACHCTBUS MPABOHAPYIICHHUSIM SKOHOMUYECKOW HANPABJICHHOCTH, BBISBIISS Jie-
TEpMUHHpYIONHE (aKTOPbl OOBEKTHBHO-CYOBEKTHBHOTO XapaKTepa, CIIOCOOCTBYET COBEPIICHCTBOBAHUIO
METOIOB ¥ CIIOCOOO0B MPO(PHUIAKTHKH PEITUTHO3HOTO 3KCTPEMHU3MA H TEPPOpU3MA.

Wrak, oTHUM W3 HAIIpaBJICHUI OKa3aHUS MPOTHUBOJICHCTBHS TEPPOPUIMY U PEITUTHOZHOMY IKCTPEMHU3MY
sBIsIeTCs 60pp0a C IKOHOMHYECKMMH TPaBOHAPYIICHUSIMH, JaJbHEHIIee COBEPIICHCTBOBAHHE HOPM YTO-
JIOBHO-TIPABOBOTO 3aKOHOAATEIhCTBA. COBEPIIEHCTBOBAHNE HOPM YTOJIOBHO-TIPABOBOTO 3aKOHOJIATENHCTBA,
AKTUBHOE OKa3aHUE MPOTUBOJICHCTBHS KPUMUHAIIM3AIUY OOIIECTBA U TOCYJapCTBAa — 3TO Mephl obecrede-
HUSl DKOHOMHUYECKOH O€30MacHOCTH, T.€. COBOKYITHOCTH CIOCOOOB, HANpPaBJICHHBIX Ha MPEIOTBpAIICHUC
BHYTPEHHHUX M BHEUIHHX YTpo3 OE30MacHOCTH. B CBSI3M ¢ ATMM yMECTHO OTMETUTH OIpellelIeHrne HalHo-
HaJIbHOH Oe3omacHocTH, naHHoe H.A. KocosanoBbiM, KOTOPBIH B Ka4eCTBE ONPEASIISIONINX (PaKTOPOB BhIC-
JIIET CTa0MIILHOCTh, COCTOSIHUE JIOCTATOYHO Pa3yMHON NWHAMHUYECKOHN 3aIUIICHHOCTH OT HauboJee CyIie-
CTBEHHBIX W3 PEAbHO CYIIECTBYIOIIUX yIpO3 M OMACHOCTEH, a TakKe CIIOCOOHOCTH paclio3HaBaTh TaKWe
BBI3OBHI M CBOCBPEMECHHO TIPUHUMATH MEPHI IS X HeUTpam3aru [8; 2].

HammonanbHast 6€30MacHOCT — 3TO KOMILIEKCHOE CHUCTEMHOE SIBJICHHE, PACKpPBIBAIOIICE 3alUINCH-
HOCTB JINYHOCTH, OOIIIECTBA U TOCYIapCTBa OT BCEX BUIOB yrpo3. CUCTEMHOCTH OMPEIENSIeTCsl CTAOMILHBIM
(YHKIIMOHUPOBAaHUEM TOJUTHYECKON M SKOHOMHUYECKOH CHCTeM OOIIeCTBa, CYyBEPEHUTETOM U TEPPUTOPH-
QJIIBHOM IETTOCTHOCTHIO TOCYIAPCTBA, KOTOPHIC PETYIUPYIOTCS PABOBBIM UX 00ECIICUCHUEM.

Jpyrum HeManoBaxHBIM (HaKTOpOM OOECIICUEHUsT HAIIMOHAIBHON 0E30MaCHOCTH SBISCTCS OCYIIECTB-
JIeHne dKoyorudeckoit 6ezomacHocT. B 3akone PK «O HanmmonanpHOM OezomacHocTH PecmyOmmkn Kazax-
CTaH» B CT. 4 DKOJIOTHYECKast OE30MacCHOCTh OMPEAETAeTCS KaK COCTOSHUE 3aIlUIIeHHOCTH )XU3HEHHO BaX-
HBIX MHTEPECOB U MpaB YeJIOBEKA M TPaXKAaHWHA, OOIIECTBA M TOCY/IapCTBa OT yrpo3, BO3HUKAIOIIUX B Pe-
3yJbTaTe aHTPOIOTCHHBIX W MPHUPOIHBIX BO3ACUCTBUI Ha OKpyKarolryio cpexy. ObecriedeHne dKoIorude-
CKOi1 6€301TaCHOCTH SIBJSIETCS Ba)KHBIM HAIIPABJIIEHHEM IIO 3allMTe HAIIMOHAIBHBIX HHTEPECOB, MEXaHU3MBI
KOTOPBIX 3aKOHOATEIBHO 3aKPEIUICHBl B 3aKOHE O HAIMOHAIBHON Oe3omacHOCTH. B wacTHocTH, ciemyer
BBIJICITUTH:

1) sKosOrM3annio SKOHOMHUKH, 3aKOHO/IaTENhCTBA U OOIIECTBA, yCTAHOBIEHNE IKOCHCTEMHOTO MOIX0a
K PETYJIMPOBAHUIO OOIIECTBEHHBIX OTHOIICHHUIA;

2) cobOmroieHre TIpaBa KaXKA0TO YeJIOBeKa Ha JOCTYI K SKOJIOTHYSCKONW WH(pOPMAIMH U BCECTOPOHHEE
ydacTue OOIIEeCTBEHHOCTH B PEIIEHUH BOIIPOCOB OXPaHBbl OKPYKaIOIIEH cpepbl;

3) dopmupoBaHue B 0OIIECTBEHHOM CO3HAHUH YKOJIIOTHYECKON KyJIbTYPhI, YIyUIIEHHE CUCTEMBI IKOJIO-
TUYECKOTO 00pa30BaHUs U MTPOCBEIICHUS;

4) ycTaHOBJIEHNE TTAPTHEPCKUX OTHOIICHUH B MEXKIYHApPOJHOM COTPYAHHUYECTBE U COONIONEHUE HOPM
MEXTyHApOJIHOTO TPaBa;

5) KOMIIEHCAIUIO HAHECEHHOTO yIlep0a OKPYKAIOIICH Cpe/ie U 3I0POBBIO YeTI0BEKa;

6) UCKITIOUYCHYE TPUMEHCHUS TEXHOJIOTUN, TEXHUKH W 000PY0BaHNUs, BKIIFOUCHHBIX B PEECTP IKOJIOTH-
YEeCKH OTMACHBIX TEXHOJIOTHH, TEXHUKH 1 000pynoBaHus, Ha Tepputopun Pecryonukn Kazaxcras.

Yka3aHHbIE MEXaHU3MBI O0ECTIEUEeHHS IKOJIOTHIECKOM 0e301MacHOCTH HalpaBJIeHbI:

— Ha JalbHEHIIee COBEPIICHCTBOBAHUE W PA3BUTUE DKOJIOTHMUYECKOTO 00Opa30BaHUS M BOCIUTAHUS, Ha
9KOJIOTHYECKYIO MPOIAara’ay U y4acTre OOIMIeCTBEHHOCTH;

— Ha TpeobaaHue HKOIOTUIECKIX HHTEPECOB HaJ SKOHOMHYECKUM ITyTEM BHEIPEHHUS dKOJIOTHYECKH
OE3BpEIHBIX MPOU3BO/ICTB, MPOU3BOICTBA SKOJIOTHYSCKU YUCTHIX MPOIYKTOB ITUTAHUS;

— Ha BHEJIPCHHUE MEXIYHAPOIHBIX CTAHIAPTOB U IKOJIOTUYECKUX HOPM BO BCE 3aKOHO/ATEIIBHEIC aKThI,
TEHCTBHE KOTOPBIX MOYKET CKa3aThCs Ha COCTOSHHUH OKpYyKaromieit cpensr [9; 125].

CucremHoe oOecIieueHre HAITMOHAIBHOM 0€30MTaCHOCTH, OXBATHIBAIOIICE OCHOBHEIC CEphl ICATEIBHO-
CTH, TIPEIICTABJISIONINE HAIIMOHAIBLHBIC WHTEPECH TOCYAapCTBA, OOIIECTBA, HA KOTOPHIC MOCSTAIOT TEPPO-
PU3M U PENUTHO3HBIA AKCTPEMHU3M, KaK SBJICHHUS COLMAIBHOTO W TPAHCHAIIMOHAIBFHOTO XapakTepa, TpedyeT
pa3paboTku d(PPEKTUBHBIX METOJOB M CIIOCOO0OB PEryIUPOBAHMS OOIIECTBEHHBIX OTHOIIECHUH, K KOTOPBHIM
CJIeTyeT OTHECTH, KOHEYHO, IPABOBOE peryiupoBanue. OHUM U3 TJOMHUHUPYIONIUX HATPaBICHHA TPAaBOBOTO
PETyINPOBaHNUS SBISETCS COBEPIICHCTBOBAHHUE YTOJIOBHOW MONHUTHKH B CHCTEME NPOTHBOJCHCTBHS TEPPO-
pU3MY M PETUTHO3HOMY IKCTPEMH3MY, KOTOPBIE HAMH pPacCMAaTPUBAIOTCSA KaK €AMHOE IEJI0€ B CHIIY UX
B3arMOOOYCIIOBIICHHOCTH M B3aMMOCBSI3H JACTCPMUHHPYIOMUX (DAaKTOPOB — MPUYUHHO-CIICICTBEHHBIX, MO-
THUBallMOHHBIX, JINYHOCTHBIX U T.II.

CoBepiIeHCTBOBaHNE YTOJIOBHOM TOJUTHKH  OMPEIENSIEeTCS  yroJOBHO-TIPABOBBIMH, YT'OJOBHO-
MPOIIECCYaTbHBIMU, YTOJIOBHO-TICHUTEHITMAPHBIMA MEXaHU3MaMU O0ECIICUCHUsI HAIIMOHAILHOUW 0e301macHo-
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CTH IYTEM OKa3aHUsd HpOTHBOHeﬁCTBHH TCPPOPU3MY U PCIIUTUOZHOMY 3KCTPEMU3MY TCOPCTUKO-IIPABOBBIMU
HCCIICIOBAHUAMU HpaBOHpHMCHHTCHBHOﬁ JCATCIIbHOCTH.
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Teppopu3M MeH XiHU IKCTPEMHU3MIe KApChl iC-KUMBbLI
VITTBIK KAyinci3aikTi KaMTamMacsi3 eTyAiH TIclIi peTinae

Makasnana Teppopu3M MEH AiHM SKCTPEMH3MIE KapChl iC-KMMBLI JKYPri3y MiHASTTEpiH JKy3ere achlpy MeH
IISITy JKOJIIAPBIH, HETi3ri OaFbITTapblH AaHBIKTAay, OHBIH JKYHECIH aIlly >OJBIMEH YITTHIK KayincCi3mikTi
KaMTaMachl3 €Ty CYpaKTapbl aHbIKTanAbl. Teppopu3sM MeH IiHM 3KCTPEMU3MI€ Kapchl iC-KHMBUI YJITTBIK
Kayilci3OiKTi KaMTamMachl3 eTyAiH Oip Tocini peTiHae KapacThIpbUiAbl, ceOebi MeMIIeKeT, KoFaM MEH JKeKe
TYIFAHBIH ~ KAyiNCI3AIriHIH JEMEHTIH KAMTHTBIH TPAHCYJITTHIK CHIIATTA, SI€YyMETTIK-KYKBIKTBIK pETiHfe
JaMy MEH KaJIbIITACTBIPYIbIH JICTCPMHUHAHTTHI (haKTOPBIH KaMTUIbl. Teppopu3M MEH IiHH DKCTPEMH3MIC
Kapchl iC-KUMBLT JKOJBIMEH YITTHIK KayiNCi3[JIKTi KaMTaMachl3 €Ty, OHBIH aJJblH aly TOCUI MeH oficiH
THIMJII KaJIBITACTBIPATBIH PYXaHU KAYINICI3MIKIICH CHUITATTAIIbl. ¥ITTHIK KayIICI3IIKTI KYHeli KaMTaMachi3
€Ty TepPPOPHU3M MEH [[iHH 3KCTPEMH3MIe KapChl dJICYMETTIK, aKIapaTThIK, dKOHOMHUKAIIBIK JKOHE KOJIOTHSJIBIK
Kayin-KaTepiepAiH JAeTepMUHAHTTAPBIMEH TAHBICY apKbUIbI alllbulajibl. YJITTHIK KAyilCi3iKTi KaMTaMmachl3
eTy JKyleci Teppopu3Mre >koHe AiHM SKCTPEMU3MIe Kapchl TYPY apKbUIbl KalbIIITACA/bl, OHAA KbUIMBICTBIK
cascarThl OKeTuIAipy OackiM OarbITTapAaH Typaabl. KBUIMBICTBIK CascaTThl IKETUIIPY KBUIMBICTBIK
3aHHAMAaHbI, KbUIMBICTBIK-IC JKYPri3yli, KbUIMBICTBIK-aTKapy, KPUMHHOJOTHSUIBIK, KPUMHHAJINCTHKAIIBIK
TeTiKTep/i aiyFa GailllaHbICThI KYHEIiK, KSIICH I TOCIIMEH aHbIKTaabl. KbIMBICTBIK KYKBIK, KBUIMBICTBIK-
MPOLECCYA/IBIK, KBUIMBICTHIK-aTKApy, KPHUMHHAIUCTHKAIBIK JKOHE KPHUMHHAIHCTHKAIBIK CAasCaTThl yKapus
eTy alJblH ajy, auly TOCUIIepi, TepPOPUCTIK CHIIATTAFbl KBUIMBICTBIK KYKBIKOY3YLIBUIBIKTAp, MaKcaTKa
KETYIIH YHBIMIACTHIPYLIBLIBIK-KYKBIKTBIK, TAKTHKAIBIK JKOHE CTPATETHsUIBIK Kypajgapbl apKbUIbl YIITTHIK
Kayirci3JiKTi KAMTaMachl3 eTy/iH FBUIBIMU HETi3AeNreH SAICTEePiH THIMAI TYpAe alKbIHIaWabL.

Kinm ce30ep: ynTTBIK KayilcCi3giKk, KOFaMJbIK KayilCi3mikK, pyXaHH KayilCi3miK, TeppopusM, IiHH
IKCTPEMH3M, aKIapaTThIK KayiNci3aiK, IKOHOMUKAIBIK KayilCi3/iK, IKOJIOTHSIIBIK KayilCi3IiK, MEMIICKETTIK
JKOHE KYKBIK KOPFay OpraHIapbIHBIH ©3apa iC-KUMBUIBI, KbIIMBICTBIK Casicar.
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B.R. Sembekova, L.V. Bertovsky

Counteraction to religious extremism and terrorism
is a way of ensuring national security

The article deals with the issues of ensuring national security by revealing its system that determines the main
directions, ways of solving and realizing the tasks of countering religious extremism and terrorism. Counter-
action to religious extremism and terrorism is revealed as one of the main ways of ensuring national security,
as the determining elements of their formation and development as a social, legal, transnational nature cover
the constituent elements of state, society and individual security. Ensuring national security by combating re-
ligious extremism and terrorism is determined by spiritual security, which determines effective methods and
methods for their prevention The systemic provision of national security is disclosed by examining the
determinants of social, information, economic and environmental threats to terrorism and religious
extremism. The system of ensuring national security is conditioned by countering terrorism and religious
extremism, in which the improvement of criminal policy is considered from the dominant directions. The
improvement of the criminal policy is determined by a systemic, integrated approach, conditioned by the
disclosure of criminal law, criminal procedural, criminal-penitentiary, criminological, criminalistic
mechanisms. Disclosure of criminal law, criminal procedural, criminal-penitentiary, criminological and
criminalistic policies effectively determines scientifically grounded methods of ensuring national security by
developing means of prevention, disclosure techniques, criminal offenses of a terrorist nature, organizational
and legal, tactical and strategic means of achieving the goal

Keywords: national security, public safety, spiritual security, information security, economic security, envi-
ronmental safety, terrorism, religious extremism, interaction of state and law enforcement agencies, criminal
policy.
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CoBepuieHCTBOBaHNUeE rOCYy1apCTBEHHOI0 yIIpaBJjieHus B cepe Tpancnopra:
npoodJeMbl NPaBOBOro peryjanpoBanus B Pecnyosmke Kazaxcran nu Ykpaune

B craTtbe aBTOpBI MpOAHATH3UPOBAIN TPAHCIIOPTHOE 3aKOHOATENLCTBO YKpauHbl H Ka3axcrana B oOnacTu
periaMeHTallud TOCYJapCTBEHHOIO YIPaBICHUS TPAHCIOPTHBIMM KoMILIeKcaMH. PaccMoTpeHa cucrtema
OpPraHOB TOCYJApCTBEHHOIO YIPABICHUSA TPAHCIOPTOM M IPOBEACH aHAlU3 HOPM 3aKOHOJATEIbCTBA,
periaMeHTHPYIOINX UX 3aJa4d B cepe yNpaBiIeHHS COOTBETCTBYIOIIMM BHIOM TpaHCIoOpTa. Takxke B
CTaThe IPOBEACHA CPAaBHUTEIbHAs XapaKTEPUCTHKA IOJHOMOYMII TOCYJApCTBEHHBIX OpraHoB B cdepe
YIpaBJIEHHsI TPAHCIOPTOM. B pabore mpoaHamM3MpoBaHBI BOIPOCH PEe(POPMHPOBAHUS MOPCKOH OTpPACIH,
a IMEHHO pe)OpMUPOBAHKE IO YIPABICHUIO MOPCKUM HMOPTOM M 00ECIedeHHIo 0e30MacHOCTH MOpeIuIaBa-
HHA B YKpauHe. HaydHas HOBHM3HA MCCIIEZIOBAHUS 3aKIIOYAETCA B TOM, YTO OHO SIBIISIETCS OJHHMM U3 MEPBBIX
Hay4YHBIX HCCIIEA0OBAHUN NMPOOIEM MPABOBOTO PETYIMPOBAHMS TOCYAAPCTBEHHOTO YMPABIECHHS TPAHCIOPT-
HBIMU KoMIutekcaMu Pecrry6muku Kasaxcran u YkpanHbl B COBPEMEHHBIX yclIoBHsX. JlanHas npobiema ume-
eT 0OoJbIIoe HAyYHO-TEOPETUUCCKOE M NPAKTHUECKOE 3HAUEHHE UIS PA3BUTHS TPAHCHOPTHOTO KOMIDIEKCA
ctpanbl. Oco0oe BHUMaHHE YAEIEHO MaJOM3YUCHHBIM U NIPOTUBOPEUUBO PEIIacMbIM B HAYYHOH JINTEpaType
npo6ieMaM COBEPLIEHCTBOBAHMS JESTEILHOCTH TOCYJAPCTBEHHBIX OPraHOB M B LIEJIOM OTEYECTBEHHOTO 3a-
KOHOZIaTeNnbCTBA B cdepe TpaHCopra. B 3akimodeHne aBropaMyu CHOPMYJIMPOBAHBI NPEATIOKEHHS IO
COBEPIICHCTBOBAHUIO MEXaHH3Ma IIPAaBOBOTO PETYJIHPOBAHUS TOCYAApPCTBEHHOTO YIpaBICHUS B chepe
Tpancnopra B Pecrry6inke Kasaxcran u Ykpanwe.

Kniouesvie cnosa: TpaHCHOPT, YNpaBlIeHHE TPAHCHOPTHBIM KOMIUIEKOM, TPAHCIIOPTHOE 3aKOHOIATENbCTBO,
TpaHCHOpPTHast 6€30MaCHOCTb, YIIOIHOMOUEHHBIH rocyJapcTBEHHBIH OpraH, Be1oMCcTBa, KasaxcraH, YkpanHa.

Bonpoc rocyaapcTBeHHOTO YHpaBJIeHUS] TPAHCIIOPTHBIM KOMITICKCOM CTAaHOBUTCS OCOOEHHO aKTyallb-
HBIM B YCJIOBHAX CO3/IaHUS U Pa3BUTHS B CTPaHE OTPACIH TPAHCIIOPTHOW JOTUCTUKH. [ 1aBoil rocygapcTBa B
[Tocnanuu Hapony Kazaxcrana «Ctparterus-2050» mocTaBiieHa 3a/iada ONEPEkKaIOIIEro pa3BUTUS TPAH3UT-
HOTO MOTEHLIMajaa CTpaHbl. JTO, B CBOIO OYEPE]b, TUKTYET COBEPILIEHCTBOBAHNE FOCYAAPCTBEHHOIO YIIPAB-
JICHUS TPAHCTIOPTHBIM KOMIUIEKCOM, HHTETPUPYEMBIM B MUPOBYIO TPAHCIIOPTHYIO CUCTEMY:

Bo-niepBbix, HEOOX0MMMO YETKOE OmpeiesieHe KOMITIETEHIINH BCEX TOCYAAPCTBEHHBIX OpPraHoOB B cepe
TpaHcnopTa, a UMeHHO [IpaBUTENbCTBA, LIEHTPATHHOIO MCIIOIHHUTENBHOTO OpraHa, YIOJIHOMOUYEHHBIX Opra-
HOB.

Bo-BTophIx, TpeOyeTcs oBbIlIeHHE d3PPEKTUBHOCTH TOCYIAPCTBEHHOTO PETyINPOBAHUS, HEOOXOMMBI
Oonee 4€TKOE pa3rpaHUYCHUE KOHTPOJIBHBIX M HAJ30PHBIX (DYHKIMH MEXIY OpraHaMH rocyIapCTBEHHOTO
YIPaBIEHMS, CO3/IaHUE NIEHCTBEHHOTO MEXaHHW3Ma OpPraHM3allM{ HMCIIOJNb30BAHMS BO3AYIIHOTO M KOCMHYE-
CKOT0 MPOCTPAHCTBA, TPAH3UTHOTO IMMOTEHITHAIA IT0 BCEM BHUIaM TpaHcmopTa [1].

B tpancnioptHyto cucremy Pecnyonmukm KazaxcTaH BXOIST KeNE3HOIOPOXKHBIN, aBTOMOOMIEHBIA, MOP-
CKOM, BHYTPEHHHUI BOAHBIN, BO3AYILIHEIM, TOPOJCKON PENBCOBBIM, a TakkKe HaXOJIIIMICS Ha Tepputopun Pec-
myovku Kazaxcran MarucTpaibHbIA TpyOOIpoBogHbIH TpaHcnoprt (1. 6 cT. 1 3akoHa o TpaHcnopte) [2].
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locynapcTBeHHOE yIIpaBlieHHE TPAHCIOPTOM OCYIIECTBISCTCS YIMOJHOMOYEHHBIM TOCYAapCTBEHHBIM
opraHom, oopa3yembIM 1o penrennto [IpesnnenTa Pecriybamkn Kazaxcran u JeHCTBYIOIMM B COOTBETCTBUH
C yTBepxKaaeMbIM oKyMeHToM [IpaBurenscTBoM PecnyOmmkn Kazaxcran (cT. 6 3akoHa 0 TpaHCIIOPTE).

B mensx momepHHU3anuu M MOBBIICHUS 3(PPEKTUBHOCTH CUCTEMBI TOCYIapCTBEHHOTO YIPaBICHUS,
ONTUMU3AIUN TOCYJapCTBEHHOTO ammapara u ¢opmupoBaHus KommakTHOro IIpaBurensctBa PecryOnmku
Kazaxctan Yxazom Ilpesmmenta PK «O pedopmMe crucTeMbl TOCYIapCTBEHHOTO yIpaBiieHUs PecmyOmuku
Kazaxcran» ot 6 aBrycra 2014 r. Ne 875 [3] oO6pazoBaHO MUHHUCTEPCTBO 110 MHBECTUIUSAM U Pa3BUTHIO Pec-
my0onvku Kazaxcras, ¢ nepenadeit emy (GyHKIMM 1 TOTHOMOYME MUHHCTEPCTBA TPAHCIIOPTa U KOMMYHHUKA-
nuit Pecryonmkm Kazaxcran.

MUHHUCTEPCTBO 10 MHBECTUIIUAM U pa3BUTHIO PecniyOnmku KazaxcraH siBisieTcs rocy1apCTBEHHBIM Op-
ranoM PecryOnmkm KazaxcraH, OCYIIECTBISIONIMM PYKOBOJICTBO B c(epax Kele3HOIOPOKHOTO, aBTOMO-
OWIIFHOTO, BHYTPEHHETO BOJAHOTO TPAHCIIOPTAa, TOPTOBOT'O MOpEIJIaBaHMs, B 00JaCTH HMCIIONB30BAaHUS BO3-
IYITHOTO TpocTpaHcTBa PecmyOmmkn KazaxcTan M AESITETHHOCTH TPaXTAHCKONM M DIKCIIEPUMEHTATHHOU
aBUAIMH, aBTOMOOMIILHBIX JTOPOT [4].

B cootBercTBHU ¢ 3akoHOM 0 TpaHcnopTe B Pecrybnuke KazaxcTaH OCHOBHBIMH 3aj]adaMi MUHUCTEP-
CTBa B cpepe TPAHCTIOPTA SIBIISIOTCS:

— 3ammra uHTepecoB PecnyOnuku Kazaxcran B 001acTu TpaHCIIOPTA,

— OCYIIECTBIICHUE MEXKYHAPOIHOTO COTPYAHHUYECTBA B 00JIACTH TPAHCIIOPTA,

— pa3paboTKa MPOEKTOB HOPMATHBHBIX IMPAaBOBBIX aKTOB, PETYIHPYIOIIUX JEATEIHHOCTh TPAHCIIOPTA
B PecrryOnmke Kazaxcran, n yuactue B pa3paboTKe HAIIHOHAIBHBIX CTaHIAPTOB;

— (hopMUpPOBaHUE U TTPOBEACHUE UHBECTHIIMOHHOMN, HAYYHO-TEXHUYECKON U COITUATLHOM MOJINTHKHY;

— CO3JJaHUE YCIIOBUU Il oOecIieueHuss IOTPEOHOCTEH DJKOHOMHMKH W HACEJICHUS pPeCcIyOauKu
B MEPEBO3KaX, B TOM YHUCIIE COIIMATBHO 3HAYNMBIX MMACCAKUPCKUX TIEPEBO3KAX, U CBA3aHHBIX C HUIMH YCITyTaxX;

— UCTIOIB30BAHUE HOBBIX TEXHOJIOTHH, BKJIIOYas WH()OPMAIMOHHO-KOMMYHHUKAIIMOHHBIE TEXHOJIOTHH,
CPEICTB, OOJIErJaronux MOOMIBHOCTh YCTPOWCTB M TEXHOJOTHUH, aJaNTHPOBAHHBIX JUIS WHBAIUIOB, TPU
OCYIIIECTBIICHUH MACCAKUPCKUX MEPEBO3OK;

— o0yueHHe pabOTHUKOB TPAHCIIOPTA, OCYIICCTBISIONIMX MMACCAKHUPCKUE MEPEBO3KH, HaBBIKAM OOIIIe-
HUS ¥ TIPEIOCTABIICHUS YCIIYT UHBAJIHIAM, B TOM YUCIIC 00yUEHHE KECTOBOMY SI3BIKY;

— KOHTPOITb ¥ HAJ30p 32 COOITIOIEHUEM TIPaB MOTPEOUTENEH TPAHCTIOPTHBIX YCIIYT;

— pa3paboTKa MPOTHO30B HYK[I TOCYJapCTBa M HACEIECHHUS B TIEPEBO3KAX;

— KOOpAUHAIMS PabOTHI ¥ OCYIIECTBICHNE (DYHKIUI TOCYIapCTBEHHOTO PETYIMPOBaHUS ACSITEIbHOCTH
TpaHCIIOPTHOTO KoMmIuiekca Pecrrybnmuku Kazaxcras (cT. 6) [2].

MUHHUCTEPCTBO UMEET CIEIyIOIre BEAOMCTBA B cpepe TpaHCIopTa:

1) KomuTeT aBTOMOOHIIBHBIX IOPOT;

2) KoMuTeT rpaxcaaHcKoli aBUAIINH;

3) KomureT TpaHcmopra.

KomuTeT aBTOMOOMIIBHBIX JOPOT MIMEET CIEAYIONIUE 33/1a4l: PeaTH3aysi ToOCyAapCTBEHHON TMOJUTHKH
B chepe aBTOMOOMIIBHBIX JIOPOT OOIIETO ITOJIb30BaHUS; y4acTHE B TOCYJIapCTBEHHOM YIIPABICHUH B cdepe
ABTOMOOMIIBHBIX JOPOT OOIIETO MOJIb30BaHMs; pa3paboTKa M yTBEpXKIeHNEe HOPMATHBHO-TIPABOBBIX aKTOB B
cdepe aBTOMOOHMIBHBIX TOPOT OO0IIEro mojab30BaHus [S].

OcHoBHBIMH 3a1a4amMu KoMuTeTa TpakIaHCKOM aBHAITUY SIBJISTFOTCS

1) peanu3ausi OCHOBHBIX HANpPAaBICHUI TOCYAapCTBEHHON ITOJIMTUKU B OOJIACTH WCIOJIH30BaHHS BO3-
IQYUTHOTO MIPOCTPAHCTBA U ACSITEIHLHOCTH TPAXKIAHCKON M SKCIIEPUMEHTAIBHOM aBHaINY;

2) rocy1apcTBEHHOE PETYJIMPOBAHUE U TOCYIaPCTBEHHBIH KOHTPOJIb M HAJ30p 32 MCIIOJIE30BAHUEM BO3-
JIYITHOTO TpocTpaHcTBa PecnyOmuku KazaxcraH u JEATENBHOCTH TPKIAHCKOW W IKCIEPUMEHTATHLHOM
aBUAIHH;

3) obecrieueHre 6€30TaCHOTO MCITOJIB30BAHUS BO3AYITHOTO MpocTpancTBa PecyOonmku Kaszaxcran ero
MOJIL30BATEIISIMU, BBITIOJIHEHHUE ITOJICTOB O€3 Yrpo3bl KU3HU WM 3JOPOBBIO JTIOJICH, OKpYy)Karomeh cpeae,
WHTEpecaM rocyaapcTBa;

4) ycraHoBieHHE OOMINX MPHUHIUIOB OCYIIECTBICHUS IESITEIHHOCTH, CBSI3aHHOW C HCIOIB30BaHHEM
BO3/yITHOT'O IPOCTPAHCTBA U BHIMIOJIHEHUEM TTOJICTOB;

5) ynoBieTBopeHUe MOTpeOHOCTEH 3KOHOMUKHU PecryOnuku KazaxcraH u TpakJaH B aBHAIIMOHHBIX

yciyrax [6].
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CoBepLUeHCTBOBaHVE rocyapCTBEHHOTO YNpaBrieHus B cdhepe TpaHcnopTa...

ITepen KomuteToMm TpaHCIOpTa MOCTABJICHBI CICIYIOIINE 3aa4u:

—y4actie B (OPMHPOBAHWM TOCYNApPCTBEHHOH MONUTHUKHA B OOJACTH TPAHCIOPTA, 332 MCKIIOUYEHHUEM
BO3IYITHOTO U TPYOOIPOBOTHOTO, M TOCIIEAYIONIAs €€ PeaTn3allis;

— CO3JlaHUE YCIIOBWIA JUIS oOecrieueHus] MOTPeOHOCTEH SKOHOMUKH PECIYOJIMKH M HACEICHHS B Tepe-
BO3KaX, BBIITOJIHEHUH pabOT ¥ OKa3aHWHU yCIYT, a TAK)Ke JalIbHEHIIee pa3BUTHE NIEPEBO30K U HHPPACTPYKTY-
PBI TPAHCIIOPTA, 32 UCKIIFOYEHNEM BO3AYIIHOTO B TPYOOIIPOBOIHOTO;

— 3alyTa MPaB U 3aKOHHBIX UHTEPECOB (PU3NUCCKHUX U IOPUINIYCCKUX JIHII, a TAK)KE HAI[MOHATBHBIX HH-
TEPECOB rOCYAapCTBA, a TAKKE CO3JIaHKE YCIOBUHN JUIS pa3BUTHS KOHKYPEHIIMHU, B TOM YHCJIE B 00JIACTH Me-
XKITYHAPOIHBIX TIEPEBO30K;

— OCYIIIECTBJIICHHE KOHTPOJIA 32 o0ecrieueHneM 0e30MacHO IKCIUTyaTallud U JIESTeTbHOCThI0 Ha BCEX
BHJIaX TPAHCIIOPTA, 32 UCKIFOYCHUEM BO3YIIIHOTO H TPYOOIIPOBOIHOTO;

— OCYIIECTBIICHUE KOHTPOJIS 32 JESITENBHOCTBIO, 4 TAKXKe 3a COONIO/ICHHEM IOPUINICCKUME U (hu3nde-
CKMMH JIMIIaMHd TpeOOBaHMIA 3aKOHOAATEIhCTBA B O0JACTH TPAHCIOPTA, 32 HCKIIOYEHHEM BO3IYIITHOTO
u TpyOonpoBogHOTO [7].

VYpaBieHue TpPaHCTIOPTHOW CUCTEMOW YKpauHBI OCYIIECTBIISIET MUHHUCTEPCTBO HH(PPACTPYKTYPHI
VYkpaunsl, KoTopoe oOpazoBano 9 nexabps 2010 r. myrém peopraHuzanuu MHUHHCTEPCTBA TpPaHCIOPTa
Y CBS3U YKpauHsl [8].

MuHuCTepCTBO MHPPACTPYKTYPHl YKPAWHBI SBISETCS HEHTPAIbHBIM OPraHOM HCIIOJTHUTEIBHON Blia-
CTH, JEATCIIbHOCTh KOTOPOro KoopauHupyercs KaOunetom MuHHCTpOB YKpauHbl. MUHHCTEPCTBO HHGPa-
CTPYKTYPBI OCYIIECTBIISICT KOOPAWHAIINIO JIEATEIBHOCTH B cpepe: aBUAIIMOHHOTO, aBTOMOOWIIBHOTO, YKele3-
HOJIOPO’KHOTO, MOPCKOTO U PEYHOT0, TOPOACKOTO JICKTPUYECKOTO TPAHCIIOPTA; MCIIOIB30BAHUS BO3IYIIIHO-
T0 MPOCTPAHCTBA YKpaWHbBI; ACSITEIHHOCTH METPOIOIUTEHOB, JTOPOXKHOTO XO35ICTBa; obecriedeHus 0e30-
MACHOCTHU JIBW)KCHHUSI, HABHTAIIMOHHO-TUAPOTPadUIECKOro 00ecreueH sl CyI0X0JICTBa; TOPrOBOTO MOpernia-
BaHus [9].

B cocraBe MuHucrepcTBa MHPPACTPYKTYphl YKpaWHBI UMCHOTCS CICAYIOIINE BEIOMCTBAa B cdepe
TpaHcmopTa:

— l'ocynapcTBeHHast aBHalMOHHAS CITy>k0a YKpauHbI;

— l'ocynapcTBeHHast aBTOTPAaHCTIOPTHAS CITy)k0a YKpauHbI;

— I'ocynapcTBeHHas ciayx6a aBTOMOOMITEHBIX TIOPOT Y KPaWHBI,

—I'ocymapcTBeHHas ci1y»K0a CBsI3H Y KpaWHEI;

— l'ocynapcTBeHHas crieraibHas CIIy>k0a TPaHCIIopTa;

— I'ocynapcTBeHHas ciayx06a MOPCKOTO M PEYHOTO TPAHCIIOPTa Y KpauHBbI.

Jns xaxaoi cTpaHbl, KOTOpas UMEET BBIXOJ K MOPIO, CYAOXOICTBO HMEET OONBIIOE CTpaTernuecKoe
3HaueHue. Ha oTpacis MexayHapoIHOTO CyI0X0CTBA MPuXoauTcs 90 MpOIEHTOB MUPOBOM TOPTOBIU. Y K-
pauHa, KaKk CTOPOHA MEXIYHAPOIHBIX KOHBEHIUH, IPYTHX MEXITyHAPOIHO-TIPABOBEIX aKTOB B chepe TOpro-
BOTO MOpEIUIaBaHUsA, TOJDKHA MPUACPKUBATHCS MEKIYHAPOIHBIX CTAaHAAPTOB OE€30MACHOCTH MOpEIUTaBaHUs
¥ OXpaHbI CYJI0B M MOPTOB. VX MOTHOIIEHHAS UMILUIEMEHTAaNA TpeOyeT HaIiIus YeTKO CTPYKTypHUPOBAHHOU
CUCTeMBI 00eCIieueHHUs OE30MaCHOCTH MOpEIIaBaHHUS W O0Ield Oe30MacHOCTH, UMEET COOTBETCTBYIOIIHE
OpraHM3alOHHBIE, KaIPOBbIe U MaTepUAbHbBIE PECYPCHI H COBPEMEHHYIO MTPABOBYIO 6a3y.

IIpobrmema obecrieueHnss 0E30IaCHOCTH MOPETUIABAHMSI SIBJISICTCS. MHOTOAQCIIEKTHOM M COIEP)KUT pas-
JIUYHBIC HATIPABJICHYS, CBA3aHHBIC KaK C MEXIYHAPOIHBIM COTPYAHHUYECTBOM B ATOU cdepe, Tak U ¢ paspa-
0OTKOI M TPUMEHEHUEM HAIMOHAIBHBIX TEXHUYCCKUX HOPM U CTaHIAPTOB, IMOJATOTOBKOM M JAMITIOMHUPOBA-
HUEM MOPSKOB, TIOJTHOMOYHUSIMH TOCYJapcTBa MopTa, (prara u mpuUOPEKHOTO ToCylapcTBa, OpraHu3aruei
MOKCKA U CIIAaCEHUS Ha MOPE, ICATEIBHOCTHIO KIACCHU(UKAITMOHHBIX OOIIECTB U CTPAXOBBIX KOMIIAHWMA, M-
TJIEMEHTAIUEH MEXTyHAPOIHO-ITPABOBEIX HOPM M TOMY HOJJ00HOE.

C BcryienneM B cuiny B 2013 r. 3akona Ykpauusl «O MOPCKUX HOPTax YKpauHbD HAdanoch pedop-
MHpOBaHue oTpaciu. Mopckas pedopMa 0XBaTriIa MHOTHE TPEANPHUSATHS MOPCKOM oTpaciu YKpauHbl, cpe-
TN KOTOPBIX MOpcKue rocynapcrBennbie mopthl, [Tl «Jlenpra-Jlonmany u KepuyeHckas mapoMHas mepernpa-
Ba. B pesynbTare BhIIENEHNS CTPATErHIECKUX 00BEKTOB OPTOBON MHPPACTPYKTYPHI, JPYroro HMYIIECTBa,
MpaB ¥ 00513aHHOCTE OTHOCHTENIFHO YKa3aHHBIX MPEANpUATHII ObUIO CO3aHO TOCYJAapPCTBEHHOE MPENIpH-
STHE «AJIMUHHUCTpAIVsI MOPCKHX MOPTOB YKpaWHb» U OTHECEHO K cepe yrpaBieHUs MHUHHUCTEPCTBA WH-
(bpacTpyKTyphl YKpauHbl.

AIIMUHHCTpAITUS MOPCKUX MTOPTOB YKpauHb! (1anee - AMITY) Obuta cozmana ¢ IeNTbI0 CONEHCTBUS pas-
BUTHIO MOPCKOW TPaHCHIOPTHOH MH(GPACTPYKTYphl YKpPaWHbI U TOBBIIICHUST KOHKYPEHTOCIIOCOOHOCTH YKpa-
WHCKHAX MOPCKHUX IOPTOB IYTEM NPOBEACHUS aJMHUHHCTPATUBHON peOpMEI U CO3MaHUs YCIOBUN U MeXa-
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HU3MOB JUIsl IPUBJICYEHHUs cTparernueckux uHBecTHuuil. AMIIY ynepxuBaeT u obecrieuuBaeT 3QQPEeKTHB-
HO€ HCIOJIb30BaHUE TOCY/IapCTBEHHOTO MMYIIECTBA, NIEPEJAHHOTO €il, B YaCTHOCTH, MMPOBEIEHUE MOJCPHH-
3allid, PEMOHTA, PEKOHCTPYKIINH U CTPOUTENHCTBO THAPOTEXHUUECKUX COOPYKEHHUN, APYTUX OOBEKTOB TOP-
TOBOW MH(PPACTPYKTYPHI, PACIIOIOKECHHBIX B MpeeiiaX TePPUTOPHU U aKBATOPHH MOPCKOTO TIOPTA.

Opnoli u3 ocHoBHBIX pyHkuuid AIIMY sBisercs Takke odecriedeHrne CyObEKTOB (rOCyIapCTBEHHOM,
YacTHOW U MHOM OPMbI COOCTBEHHOCTH) PABHOIIPABHBIM JIOCTYIIOM K CTPaTerndeckuM 00bheKTaM TOPTOBOM
WHPPACTPYKTYPHI, KOTOPBIE CO3AaI0T OCHOBY uMmyiecTBa AMITY u ee ¢punuanoB B KakKJOM MOPCKOM TOPTY.
Henocpencteenno ¢unuanst AMITY BBIMOMHSAIOT QYHKIUM IO COACPKAHHMIO U OKCIUTyaTalud OOBEKTOB
MOPTOBON MH(MPACTPYKTYPHI, TAK)KE MU 00eCTieurBaeTCs BBITIOJIHEHNE TIJIaHa Pa3BUTHS MTOpTa, PMHAHCOBO-
ro TUTaHa, COOJIIOJIEHNE PEKMMHOCTH Ha TEPPUTOPHUH, MPABHII MOXKAPHON OE30MaCHOCTH W HOPM OXpaHBI
Tpyxa [10].

VMeHHO ¢ Lenbi0 COBEPIICHCTBOBAHMS MPABOBON 0a3bl, PErIaMEHTHPYIOIIEH BOIPOCHI YIPaBICHHS
MOpTOBON HMHGPACTPYKTYpOH, MUHUCTEPCTBOM HHQPPACTPYKTYPbl YKpPaWHBI B COOTBETCTBHH C IPUKA30M
Ned424 ot 29.11.2016 r. 6ba co3nana PabGowast rpynma mo Bompocam IesSTEIbHOCTH KaluTaHOB MOPCKHUX
nopToB. CrienuanucTsl TPAaHCTIOPTHON OTpaciy OTMeYall HEOOXOIUMOCTh co3lanus Mopckoit AMHUHUCT-
paiiu, 00pa3oBaHKE KOTOPOH MPeaycMOTPEeHO [11aHOM MPHOPHUTETHBIX ACHCTBUI MPABUTEIILCTBA Y KPaMHBI.
AMUHHUCTpAIMK JTOJDKHEI OBITH TiepeaHbl (DYHKIMHA KalMTaHOB MOPCKHX IOPTOB 110 HAA30py 3a Oe3orac-
HOCTBIO MOpETIJIaBaHuUs, TEM caMbIM OyJeT obecrieueHa peopraHu3anyus CIyX0 KalluTaHOB MOPCKHUX OPTOB
ImyTeM pasrpaHudcHus (pacupenencHrs) QyHKmui odecriedeHrs 0€30TMacHOCTH MOpeEIIaBaHUsS M Ham3opa
(xoHTpOIIS) 32 0€30ITaCHOCTHIO MOPEIIaBAHUS B COOTBETCTBHH ¢ TPeOOBAHUSAMH HAIIMOHATHHOTO U MEXKIY-
HapOJIHOTO 3aKOHOAATENILCTBA. JTO OBLIO MpeaycMoTpeHo CTpaTerueil UMIUIEMEHTAllUU TIOJI0KEHUH TUpeK-
TUB U periamenToB EBpomneiickoro Coroza B cdepe MEeXKIYHAPOIHOTO MOPCKOTO M BHYTPEHHETO BOJHOTO
TpaHCIIOpTa, KoTopas omoopeHa pacnopstkeHneM Kadunera MunauctpoB Yikpaunst oT 11.10.2017 1. [11].

Opnott u3 ocHoBHBIX 3a1a4 ['TI «AMITY» sBnsieTcst obecrieueHre 0e30MacHOCTH MoperiaBanus (CT. 15
3akoHa Ykpausbl «O MOPCKUX MOpTax YKpauHb»). OOBIMHO B MUPOBOH MPAKTUKE CIIY>KOBI, KOTOpHIE Opra-
HU3YIOT (00eCIieunBaroT) 0€30MacHOCTh MOPEIUIABAHMSI B ITOPTY, BRITIOIHAIOT 3TO 0 TIOPYUCHUIO BIAACThIIA
mopra ¥ OT ero uMeHu. dDakTUUeCKH, 3Ta (QYHKIUS NpUCYIa B YKpaWHE HadalbHHKY MOPCKOTO TOpTa.
[Tynkr 4 ct. 14 3akona Ykpauasl «O MOPCKHX MOPTax» perjiaMeHTHPYET, YTO 0e30MacCHOCTh MOpETIaBaHus
B aKBaTOPUH MOPCKOTO MOpTa 00ecnedrnBaeTcsl afMUHUCTPAEed MOPCKHX TTOPTOB Y KPawWHbI, BialelbllaMU
MOPCKHX TEPMHHAJIOB M THAPOTEXHUYECKUX COOPYKEHUH, CyTOBIAENblIaMH, APYTUMHI CyOBEKTaMH X035~
CTBOBaHMA, KOTOPBIE OCYLIECTBIISIIOT CBOIO JESTENHHOCTH B MOPCKOM IOPTY B COOTBETCTBHH C 3aKOHOJA-
TEILCTBOM U TIPaBWIIAMHU, KOTOPBIC 3aKPEIUICHBI 00s3aTeIHBIMU TIOCTAHOBJICHUAMHU TI0 TTOpTy [12].

ITyakr 3 cr. 15 3akona Ykpauasl «O MOPCKUX MOPTax» OTMEYAET, 9TO PYKOBOIUTENH aAMUHUCTPAIIAN
MOPCKOT0 TIOpTa (Ha4aIbHUK MOPCKOT'O MOpTa) Ha3HaYaeTcs Ha IOJDKHOCTh M OCBOOOXKIAETCS OT TOHDKHOCTH
LEHTPaJBHBIM OPraHOM HCIIOJTHHUTENBHON BJIACTH, KOTOPBIN oOecreunBaeT (popMUpOBaHUE U peaTu3yeT ro-
CyJIapCTBEHHYIO TIOJUTHKY B chepax MOPCKOTO M PEUHOTO TPAHCIOPTA, [0 MPEICTaBIEHHUIO TIaBbl aIMHHHU-
CTpaliil MOPCKUX MOPTOB YKpauHbl. PyKOBOIUTENh aAMHHUCTPALINHA MOPCKOTO MOpTa (Ha4aIbHUK MOPCKO-
ro TIOpTa) AeHCTBYET Ha OCHOBAHUH IOJIOKEHHS 00 aIMUHHUCTPALIIM MOPCKOT'O TIOPTa, KOTOPOE YTBEPIKIAET-
Csl IEHTPAIBHBIM OPTaHOM HCIIOJIHUTENIFHOW BIIACTH, KOTOPBIH obecreunBaeT (popMHUpOBaHUE W Peau3yeT
TOCYIapCTBEHHYIO IMOJIUTHKY B chepax MOPCKOTO U PEUHOTO TpaHcmopTa [12].

CayO0Bbl, OCYIIECTBISIOIINE TOCYAapCTBEHHBIA HaA30p (MIPOLEaypsl KOHTPOJSI TOCYAapcTBOM IOPTa,
KOHTPOJb TocylnapcTBa iara, KOHTPOJIb 3a COOJIIOJCHHUEM TIOJIOKEHHHA MEXKIYHApOIHBIX KOHBEHLIUH
B 00JacTH MoOpeIUIaBaHMs), ACWCTBYIOT OT WMEHH TOCyJapcTBa KaK B BENyIIMX CTpaHaX MHpPA, TaK U
B Ykpaunre. Tak, 3akoHamu Ykpaunsl (Kogekcom Toproporo MoperuiaBanust Y Kpaussl, cT.ctT. 75, 78, 79, 80,
81 u 91), 3akonoM YkpauHsl «O MOPCKHX IOpTax YKpauHbD», CT. 14) 3akperieHsl GYHKIUH KamuTaHa Mop-
CKOTO TIOPTa U CIIY>KObI KalMTaHa MOPCKOTO TOPTa TOIBKO TI0 BOIPOCAM OCYIIIECTBICHHUS TOCYAapCTBEHHOTO
Haa30pa 3a 6€30MacHOCTHI0 MOPEIUIABAHUSA, IPEIOCTABIICHNS A IMIUHACTPATUBHBIX YCIYT, MPEICTABUTEILCT-
Ba TOCY/IapCTBa MO BOIIPOCAM, KACAIOIIMXCSI TOPTOBOTO MOPEIUIABAHYSI, HATIOXKEHUS aJIMUHIUCTPATUBHBIX B3bI-
CKaHWH U T.1. HUKakux 3aKOHOJATENbHO 3aKPeTIeHHBIX (PYHKIMA TI0 OpTraHu3alliy WiH o0ecTiedeHuto 0e30-
MACHOTO MOpETIIaBaHuUS 32 KallMTaHOM MOPCKOTO TIOPTa M CITy»K00# KalmnTaHa MOPCKOTO MOPTa He 3aKPEeTIeHO.

Takum o6pa3oM, HecMOTpsl Ha co3naHue HOBoW CiykObl, OKa MPOpadaThIBalOTCS BOIPOCHl OTHOCHU-
TENBHO pa3rpaHndeHus PyHKIHMHA TOCYAapcTBEHHOTO KOHTPOJS (HaA30pa) M OMEpPaTUBHOTO HAA30pa MyTeM
nepenaun (yHKIMH rOCyIapCTBEHHOTO KOHTPOJ (HaA30pa) B APYroe yUpekaeHHe, a KaluTaHaM MOPCKHX
MOPTOB HY>KHO OCTaBUTH ()YHKLMH OTIEPATUBHOI'O HaA30pa.
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CoBepLUeHCTBOBaHVE rocyapCTBEHHOTO YNpaBrieHus B cdhepe TpaHcnopTa...

B T0 xe Bpemst B cooTBeTcTBHH cO cT. 75 Koaekca TOproBoro MoperiaBaHusl mpeaesibl 30HbI Haa30pa
KalmuTaHa MOPCKOTO MOpTa 3HAYUTENHHO IIMpE, YeM aKBAaTOPHS U TEPPUTOPHS MOPCKOTO MOPTa, M Pacmpo-
CTPaHSIOTCS HA 3HAYUTEIBHYIO YacTh TEPPUTOPHATEHOTO MOPSI M BHYTPEHHUX MOPCKHX BoA YKpauHsl. Han-
30p 3a MOpPEIUIABAaHHEM B MOPCKOM IOPTY OCYILECTBISIETCSA KallMTaHOM MOPCKOTO MOpPTa, KOTOPBIN BO3IIaB-
JIIeT CITy)0y KanmuTana Mopckoro nopta [13].

Kak Opu10 cka3zaHo BbImie, 3aKOHOM YKpawHBI «O MOPCKHX IMOPTax» 0e30MacHOCTb MOpeEIlIaBaHHUs
B IIOpTax o0ecrneynBaeTcsl HaYaIbHUKOM mopTa. OTHAKO MOXHO HAaOMI0OAATh, YTO (QYHKIIMH MO 00ECTICYCHUIO
0e301acHOCTH MOpPEIUIaBaHMsI B MOPCKOM MOPTY BO3JIOKEHBI HAa KalMTaHa MOPCKOTO MOPTa U CIIyKO0y Kamu-
TaHa MOPCKOTO TOpPTa. JTO PErIaMEHTHPOBAHO TOJBKO TMOJ3aKOHHBIMH HOPMATHBHO-IIPABOBBIMHU aKTaMHU
MPOPUILHOrO0 MHHUCTEPCTBA, B YACTHOCTH, MO BOMPOCAM TEXHUYECKOM JKCILTyaTalliyd THIPOTEXHUIECKHX
coopyxxenuit I1 2.7 orMmedaer, 4yTo ciy)x0a KamuTaHa MOPTa OCYIIECTBISIET KOHTPOJb 38 COCTOSIHUEM H
PEeXKUMOM IKCIUTyaTallii COOPYKEHH, CIaHHBIX B apeHAY, U BEAET COOTBETCTBYIOUIYIO TEXHHYECKYIO JI0-
KyMeHTanuio [14].

Ha coBpemeHHOM 3Tane pa3BUTHA TOCYIapCTBEHHON CHCTEMBI YIpaBJICHHUs 0e30MacHOCTHIO MOperia-
BaHUS HEOOXOIUMO 00ECTICUNTh MaKCHUMaIbHYIO HE3aBUCHMOCTh IOCYIapCTBEHHOTO Haa3o0pa 3a Oe3omac-
HOCTBIO MOpPEIUIaBaHUS OT XO3AUCTBEHHON AESTEIHHOCTH B MOPCKHX IMOPTAaX M CYyIOXOJCTBE B IEJIOM, YTO
Tpedyetcst cT.cT. 4 u 14 3akoHa Ykpannsl «O MOPCKHX MOPTax Y KPauHBD».

Taxoe pasrpannueHne GyHKUIUHN yxe 3arutaHupoBano [IpasurenscTBoM cTpanbl. B wactHocth, [Inanom
MEpOTIPUATAN IO UMITICMEHTAITNH TIOJIOKCHUH TUPEKTUB W periaMeHTOB EBporeiickoro coros3a B cdepe
MEXIYHApOJIHOTO MOPCKOTO M BHYTPEHHETrO BOIHOTO TPAHCIIOPTA, YTBEPKIACHHBIM pacrnopsbkeHnem Kabu-
HeTa MunHcTpoB YkpauHs! oT 11.10.17 Ne 747-p npenycMOTpeHa «peopraHu3anusi CIy:K0 KalmuTaHOB MOP-
CKHX IOPTOB ITyTEM pa3rpaHuuCHUs (pacrpeaeneHus) QyHKIuA o0ecriedeHus 0€30IaCHOCTH MOPEIUTaBaHMS
1 Haa30pa (KOHTPOJIA) 3a 0€30ITaCHOCTHIO0 MOpEIIaBaHUS B COOTBETCTBUU C TPEOOBAHUSIMH HAITMOHAIEHOTO
1 MEXIyHapOJHOI'0 3aKOHOoJaTenbcTBay [15].

B npouecce co3nanns Mopckoil aAMUHUCTpAalMK HEOOXOAMMO pa3nndaTh GyHKIUK «Mopckoit aaMu-
Huctparumy  (Maritime  Administration) wu «lloptoBoii Bmactw» (Port Authority). «Mopckas
aIMUHHUCTPALUSD — 3TO YIOJTHOMOYEHHBIH TOCYJapCTBOM OpTaH, KOTOPBI 00ecrieunBaeT BHIOIHEHUE TI0-
JIOKEHUH BCeX KOHBEHUUH MexayHaponHoi Mopckoi opranmzanuu (IMO) u obecrieunBaeT yciaoBus AJs
pa3BUTHUS TOPrOBOTO MOpeEIUTaBaHus. B cBOIO ouepesp, «ITOPTOBAs BIACTHY» — ITO IOPUAMYECKOE JIUIO TyO-
JUYHOTO TpaBa, B 00S3aHHOCTH KOTOPOTO BXOIWT: oOecrieueHre 0e30MacHOCTH MOpEIUIaBaHus, B TMOPTax,
coJiep)KaHUe M Pa3BUTHE CTPATErMYecKOd MH(PACTPYKTYpbl, pa3padOTKa U BBHIMOJIHEHHUE IJIAHOB PA3BUTHS
mopToB  T.I. B Ykpanne QpyHKIHH MOPTOBOI BIACTH MTOKA BBITIOIHSACT TOCTIPEATIPHUITHE «ATIMUHACTPAITUS
MOPCKHUX TIOPTOB YKpawHb [16].

C y4eToM MeXIyHapOAHOTO ONbITa OTHOCHTEIHHO (DYHKLHH, KOTOPBIE AOJDKHA BBIOIHATH MOpPCKas aj-
MUHHUCTPALHSL, CO3IaHHAs yKe ceifuac, MOKHO C/AENAaTh ONPEACICHHbIEC BBIBOABI ISl Y KPauHbI.

B 3amaunn Mopckoit amiMHHHACTpAITMN BXOIUT OOECIICYCHHE IMOATOTOBKH MPeIOKeHNH MUHHCTEPCTBA
WH(QPACTPYKTYphl TIO0 3aKIIOYEHHIO, TPEKPAIleHHIO WJIM MPHOCTAHOBKE JCWCTBHA, JACHOHCAINU
U IPUCOEIMHEHUIO Y KpauHbl K MEXIYHAPOIHBIM JJOTOBOPAM 10 BOIIPOCAM MOPCKOT'O W PEYHOTO TPaHCIOP-
Ta; 3aKJII0YeHHE YKPanHOH MEXTyHApPOIHBIX JIOTOBOPOB MEXKBEIOMCTBEHHOTO XapakTepa; pa3padoTKa cTpa-
TErnu 00ecIieueHNs BBITONHEHUST 00sI3aTeNbCTB rocynapcTBa (iara, TocyaapcTBa Mopra H MPUOPEKHOTO
roCyJapcTBa MO MEXIyHApPOAHBIM JOTOBOpaM B cepe TOPrOBOr0 MOpEIUIaBaHMs U BHIIIOTHEHUE (DYHKINH,
BBITEKAIOLINX U3 3THX 0053aTeNbCTB; MOATOTOBKA MPEATIOKEHUI 0 00eCICYeHUIO HHTETPalui HallMOHANb-
HOM CHCTEMBI MOPCKOTO M PEYHOTO TPAHCIIOPTa B €BPOIEHCKYI0 M MHPOBYIO TPAaHCIOPTHBIE CHCTEMBI U
o0ecrieyeHue STOH MHTETpalul B YCTAaHOBJICHHOM MOPSIKE; OCYLISCTBICHHE KOHTPOJS 3a COONIIOJCHHUEM
VYKpanHOH MeXIyHapOAHBIX JOTOBOPOB MO 0€30MacHOCTH CYAOXOJCTBA W NMPEIOTBPALICHUIO 3arpsa3HEHUs
OKpY>Karolle cpeibl.

B ¢yskmmmum Mopckoit aiMUHHACTpAITUN BXOAUT OCMOTP NPEINPHUATHH, YIPEKIACHUN W OpraHU3aIlui,
KOTOPBIE MIPOBOJSAT MOATOTOBKY WICHOB SKHUIMAXeH MOPCKHX, PEUHBIX U MaJOMEPHBIX (MaJbIX) CyA0B (KpoMe
cynoB (ota peIOHON TPOMBITIIIEHHOCTH). KpoMe TOro, aIMAHUCTpAIUS TOJDKHA OCYIIECTBISATH KOHTPOIb
Haj obecrieyeHrneM 0e30TaCHOCTH MEPEBO3KH TPY30B, MACCAKHUPOB M Oaraka Ha MOPCKUX W PEYHBIX CyJax;
KOHTPOJIHMPOBATh COCTOSIHUE MOPCKHX ITyTeH, GYHKIMOHUPOBAHUE CIIY)KO PETyIHpPOBaHUS IBIKEHHUS CYAOB
W JIOLMAHCKOH IPOBOJKH; KOHTPOJHMPOBATH IMPOBEACHUE aBapUHHO-CIAcaTeNbHBIX PadOT Ha MOPCKOM
Y PEYHOM TPAHCIIOPTE, B aKBATOPUHA MOPCKUX MOPTOB; OTCIEKUBATH (PYHKIIMOHUPOBAHNE CHCTEM pajHOHa-
BUTALMU U HAOJIOACHUSI MOPCKOM MOABMKHOW CiTy>KObI. MopcKasi aqMUHUCTpanusi OyleT MpOBOAUTH MPO-
BEPKH COOTBETCTBHS CHCTEMBI OXPaHbl IOPTOBBIX CPEACTB; KOOPAUHUPOBATH (B Mpeaeiax CBOUX MOJTHOMO-
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YHif) ACATCIHHOCTh KAIIMTAHOB MOPCKUX IOPTOB; OCYIICCTBISATh KOHTPOJIh HAJ 3aKIFOUECHUEM JOTOBOPOB
00513aTEIHHOTO CTPAXOBAHHUSA OTBETCTBEHHOCTH CYOHEKTOB MEPEBO3KH OMACHBIX TPY30B MOPCKHUM U PEYHBIM
TPaHCHOPTOM; IIPOBOJIUTH UCCIICIOBAHUS M aHAIIU3 NMPUYMH aBapuiHBIX Mopckux npouctiectsuit u JITII Ha
BHYTPEHHHX BOJHBIX MYTAX YKPaWHbBI; OCYIIECTBIATH JTUICH3UPOBAHUE XO3SWCTBEHHOW NEATEIBHOCTH TI0
MPEIOCTABIICHUIO YCIYT IO TEPEBO3KE MACCAKUPOB, OMACHBIX T'PY30B, OMACHBIX OTXOJOB MOPCKHM H ped-
HBIM TpaHcmopToM [17].

Takum o0pazoM, Mopckasi a/MHUHHUCTPALKS Y KParHbI JTOJKHA OBITH €MHBIM OPraHOM TOCYJIapCTBEH-
HOM BJAaCTU B CTPYKType MuHHUCTEpCTBA HHQPACTPYKTYPHI YKpauHbl ¢ 003aHHOCTSAMH OOecTieueHus 0e30-
MaCHOCTH Ha MOPCKOM TPaHCIOPTE, 3AIIUTH MOPCKOM CPEbI, COACHCTBUS CYAOXOACTBY, O(OPMIICHHUS CBH-
JIETEIBCTB Ha CyAa W TUTJIOMHPOBAHUS MOPSKOB. [ dopMupoBanus nepeuns GyHKIMA HOBOM Mopckoi
aJIMMHUCTPAlUU YKPaWHbI eIeCO00pa3HO UCIOIh30BaTh MEXKIYHAPOIHBINA OMBIT BEAYIIMX MOPCKHX JEp-
’)KaB U MOPCKHUX TocyaapcTB-cocefiei YkpauHsl. [Ipu 3TOM kenaTeabHO HE Meperpyarb HOBYIO MopCKyto
AJIMUHUCTPAITUIO M30BITOYHBIMH (DYHKIMSIMU, CKOHIICHTPUPOBABIINCH HA OCHOBHBIX (YHKIUsX (oOecriede-
HUe 0E30MMaCHOCTH CY/I0XO0/ICTBA, OCYIIECTBICHIE ITOUCKOBO-CIIACATEIBHBIX OIEpalluii, KOHTPOIb 32 COOJIO-
JICHUEM U BBITIOJTHECHUEM 00S3aTEeIILCTB MEXKIYHAPOIHBIX KOHBEHIINH; cepTU(UKAINS KBATHU(QUKAIIMA MOPSI-
KOB U BEJICHUE PErucTpa CyJI0X0ACTBa, THAporpadus, 3ammra MOpckoi cpeanl) [16].

YuurteIBas yKa3aHHOE, Ha CETOAHSIIHUN JISHb MEIeCO00pa3HO BBIACICHUE CIYXKO KallMTaHOB MOPCKUX
MOPTOB U3 COCTaBa aMUHHUCTPAIMA MOPCKUX TOPTOB B OTIEIBHOE MPEANPHUITAE (YUIPESIKICHHE) W BKITFO-
YeHHEe CITy’KO KalmMTaHOB MOPCKHX IOPTOB HEMOCPEICTBEHHO B COCTaB COOTBETCTBYIOIIETO IIEHTPAIHLHOTO
OpraHa UCIOJNHUTEIBHOW BIIACTH, PEAHM3YIONIETO TOCYJAapCTBEHHYIO MOJMTHKY B cdepe 0e30ImacHOCTH Ha
MopckoM TpaHcropte. Co3MaHre TaKOro OpraHa, KOTOPEI B MUPOBOH MPaKTUKE MPUHATO HA3bIBATH «MOP-
CKOM aIMUHUCTpAIUEN», TAK)KE MPETYCMOTPEHO YKa3aHHBIM BBIIIE MIJIAHOM MEPONPUITUH, NPUHITHIM [Ipa-
BHUTENBCTBOM YKpawHbl. OCHOBHBIMH 3afadamMu CiyXObl SIBISIOTCS OCYIIECTBIEHHE TOCYIApCTBEHHOTO
HajJ30pa ¥ KOHTPOJS 32 OS30MacHOCTBIO CYAOXOZCTBA, OpraHm3anus paboTel ['ocymapCTBEHHOH CHCTEMBI
ynpaBieHusl 0€30MacHOCTRI0 cynoxonacTBa. Pabora mo cozmanuio ['ocymapcTBeHHOM CiyObI MOPCKOTO H
PEYHOTO TPAaHCIOPTa YKPAWHBI OCYIIECTBISIETCS C IIEThI0 YCOBEPIIEHCTBOBAHUS CUCTEMBI TOCY/IapCTBEHHO-
ro YIpaBJIEHUS HA MOPCKOM TPAHCIOPTE, HAJUICHKAIIETO BBIMOJHCHHS MEXKIYHAPOJIHBIX 00S3aTEIhCTB B
cdepe MOpCKOTro TpaHcmopTa U uMmiuieMeHTanuu CornamieHus 00 acconuanuu Mexay YkpawHoi u EBpo-
MeWCKUM coro3oMm [18].

Coznanrie Mopckoit aAMHHUCTPAIIUH MOXET IMOMOYb B BOIPOCE Pa3TPaHUYCHHS COOTBETCTBYIOIINX
BUJIOB KOHTPOJISI, TTIOCKOJIBKY CUMTAaeM, 4TO Ha MOPCKYIO aJIMAHUCTPAIUIO, UCXOJ U3 €¢ KOMIICTCHIIHH,
BO3JIO’KEHA (PYHKIIKS [0 TOCYAapCTBEHHOMY HaJ30py 32 COOMoIeHHeM 0e30aCHOCTH MOPETITIaBaHusI B TIOP-
Tax. KanmnTan MOpCKOTro mopTa u ero ciry’k0a, yIUThIBas MPEI0CTABICHHBIE TOJTHOMOYNS, JOIHKHBI BXOIUTh
B cocTaB MoOpCKOH aJIMHHUCTpAIIUU ¥ MOAYMUHATHCS HEMOCPEACTBEHHO 3TOH ciyx0e. Kanmurany mMopckoro
MOpTa U €ro CIIyk0e JTOJDKHEI OBITh JAENETUPOBAHbBI (PYHKIIUH KOHTPOJIS 32 COONIOICHUEM 0E30I1acCHOCTH MO-
peruIaBaHusl HEMOCPEICTBEHHO B MOPTY M Ha MOAX0/ax K HeMy. B cBoto odepenn, Mopckast aiMUHUCTpAITHS
OyZeT OCyIIeCTBIATH 00IIee pyKOBOACTBO KallMTaHAMU MOPCKUX MOpTOB. [Ipu 3TOM 3aKOHOIATENbHBIE aK-
ThI, KOTOPHIMH 3aKPEIUICHBI TIpaBa U 00S3aHHOCTH KAlIMTAHOB M CITY)KO KalTUTAaHOB MOPCKUX TIOPTOB, HE Tpe-
OyIOT CYIIECTBEHHBIX M3MEHEHHU B CITydae BBIJECJICHHUS B OTACIBHYIO CTPYKTYPY U CO3/aHUS OOHOBJICHHOMN
BepTHKaNy BiacTd. OHAKO COOTBETCTBYIONINE N3MEHEHHS B 3aKOHOJATEIbHBIE aKThI, B TOM 4ucie U B [lo-
JIO’)KEHUE O CITy’)KOe KarmuTaHa MOPCKOTO MOPTa, €Iie He BHECCHEI.

BaxxHbIM 1m1arom Jist CONMKEHMUS YKPAUHCKOTO 3aKOHOJATEIhCTBA C €BPOICHCKUM SIBJIICTCS PEOPTraHu-
3alus CIIy)KO KalMTaHOB MOPCKHX IOPTOB IyTEM pasrpaHudeHus (pacupeneieHus) GyHKIUH o0eceYeHu s
0€30MMacHOCTH MOpEIUIaBaHUs M Haa30pa (KOHTPOJA) 3a 0€30MacHOCThI0 MOPEIUIABaHUS B COOTBETCTBUH C
TpeOOBaHUAMY HAIMOHATHHOTO U MEKIAYHAPOIHOTO 3aKOHOJATEILCTBA. DTO HEOOXOUMO IS TIPUBEICHUS
OpPTraHM3alMOHHON CTPYKTYPHI MO BOIMPOCAM TOCYAAPCTBEHHOTO HAA30pa 3a 0E30MacHOCTHIO CYIOXOJICTBA
B COOTBETCTBHE C 3akoHOomarenscTBOM EC [10].

W3MmeHeHus B 3aKOHOJATEIHCTBO HEOOXOJAUMO BHOCHUTH CPOYHO, MMOCKONBKY ¢ 2016 T. Havan JeicTBo-
Bath kKojaekc IMO (MexayHapoaHoi Mopckoi opranu3anuu — International Maritime Organization), KOTo-
PBIii 00SI3BIBAET CTPAHBI JOKIAABIBATH OTHOCHTEIHHO BHITIOTHEHUS MEXAYHAPOJHBIX 00s3aTeNILCTB B 00ac-
T MOPEXO/ICTBA.

[IpaButenscTBOM co3aana ['ocymapcTBeHHas Ciry:k0a MOPCKOTO M PEYHOTO TPAHCIOPTa YKpauHbI Kak
LEHTPaJIbHBI OpraH WCTIOTHHUTEIHHON BIACTH, NEATEIILHOCTh KOTOPOTO HAIPABISETCS U KOOPIUHUPYETCS
Kabunetom MunuctpoB YkpauHsl yepe3 MUHUCTEPCTBO HHPPACTPYKTYPBL. DTUM KE MOCTAHOBIICHUEM YT-
BepkieHo [lomoxkenue o ['ocyrapcTBEHHOH CITy:KO€ MOPCKOTO M PEYHOTO TPAHCTIOPTa Y KPAUHBI.
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C uenplo HaAJIEKAIIETO W IMOJHOLEHHOTO BBITIONHEHHS B3SITHIX YKPauHOH MEXAyHApOAHBIX 00s13a-
TEJbCTB, COOJIIOACHUS [IPaBOBOIO PEKUMa B MEXIYHAPOJHOM MOpEIIaBaHUU (Ha YKPaWHCKUX cylax U B
MOpPCKHX Moprax) oOpa3zoBaHa ['ocynapcTBeHHas ciryk0a MOPCKOTo U pedHoro tpaHcropra (Mopckas agMu-
HUCTpauusi YKpauHbl) KaK eJMHCTBEHHBIH OpraH Mo OCYLIECTBICHUIO rOCYJapCTBEHHON MONUTHKH B cdepe
MOPCKOI'0 ¥ peyHoro Tpancnopra. Coznanue Mopckoi alMUHUCTPALIMK JOJDKHO CIIOCOOCTBOBATh:

— NPUOIMKEHUIO YKPauHbl K MUPOBBIM CTAHIAPTaM U IOBBILICHUIO [TOTEHIMAIa MOPEXO03AHCTBEHHOTO
KOMILJIEKCa;

— CO3JaHUIO YCJIOBHUIl AJIsl TIOCTPOEHHSI COBPEMEHHOM MOJIENN OpraHu3alluy W BeAcHUs OusHeca, CBS-
3aHHOI'O C Pa3BUTUEM MOPCKOI'O CYIOXOJCTBA U IOPTOBOW AEATENLHOCTH, IPUBJICUYEHUIO B YKpauHy HHBE-
CTHUILIHIA,

— o0ecreueHnI0 MPUBJIEKATEILHOCTH YKPAaUHCKOTO (uiara Ajsl CyJOBJaelNbleB, BO3BPAILCHHIO yTpa-
YEHHBIX U IPUBJICYECHUS HOBBIX CYIOB, 3apETUCTPUPOBAHHBIX B Y KpauHeE;

— MOBBILICHUIO JIOBEPHUsI MUPOBOI'O COOOIIECTBA K KBAJM(PUKALMOHHBIM JOKYMEHTaM YKPaMHCKUX MO-
PSIKOB, YBEITMUEHHIO OOLIET0 KOIMYECTBA YKPAMHCKUX IpaXk[aH, padOoTaromuX Ha CyAax MHPOBOTO TOProOBO-
ro (10T, yACIIEBICHUIO TPAHCTIOPTHOM COCTABIISIOIIEH B CTOMMOCTH UMIIOPTa TOBAPOB 3a CUET BHEIPEHUS
MEX/yHapOIHBIX CTAHIAPTOB B CYIOXOJCTBE.

B HacTosimiee BpeMs B ¢BsI3U ¢ OypHBIM Pa3BUTHEM 3KOHOMHUKH ABYX CTpaH — YKpauHbl U Kazaxcrana
HaOJIoaeTcs YCTOMYMBBIA POCT PONM TPAaHCIOPTHOTO KOMILIEKCa B JKOHOMHKE CTpaHbBl. B cBsi3u c
0COOEHHOCTAMHU TreorpaMuecKkoro pacHojOKEHUs] JByX CIpaH MEXIY MHPOBBIMHU TPAaHCIIOPTHBIMU
norokamu B Kazaxctane u YKpauHe akTyaJbHOCTb IPUOOpPETAET BOIIPOC COBEPILIEHCTBOBAHUS YIIPABJICHUS
TPAHCHOPTHBIM KOMIUIEKCOM.

Pa3BuThIil TpaHCIIOPTHBIM KOMILIEKC JOJDKEH ONEPEXaTh TEMIIbl Pa3BUTHS 3KOHOMMKH, OJHAKO 3TOMY
IPEIATCTBYIOT yCTapeBIINe MaTepUalbHO-TEXHUYECKasl U OpraHU3allMOHHO-IIpaBoBas 6asa.

B Kazaxcrane cdopmupoBana 3akoHomaTenbHas 0Oa3a IO pPEryJMpOBaHUIO JEATEIBHOCTH B cdepe
TpaHcnopTta. Peanu3oBansl mporpaMMbl pa3BUTHS oTpaciell TpaHncnoprta. Hauancs mporecc pecTpykTypusa-
UM KEJIE3HOIOPOKHOTO TPAHCIIOPTA, OTKPBIBUIMH JOCTYI K MH(PACTPYKType HE3aBHCHUMBIX OIIEPaTOPOB.
B mexaynaponHoMm Tpansute Kasaxcran ydacTByeT B Tpex TpaH3UTHBIX HampaslieHusx: EBpomna — Poccus —
Kuraii; EBponia — Kuraif; Poccust — Llentpansras Asus [19].

JelicTByroliee TpaHCIIOPTHOE 3aKOHOJATEIbCTBO, PETYIMPYIOLIEe YIPaBI€HUE TPAaHCIIOPTOM, HE OTBe-
JaeT COBPEMEHHBIM TpeboBaHMSIM. B mporecce ocymecTBiIeHHsS epeBO30K IPY30B M MACCaKUPOB BBISBIIA-
I0TCSl HapylIeHusl B cdepe odecrieueHus] TPaHCIIOPTHONW 0€30MacHOCTH U B AEATENILHOCTH BEJOMCTBEHHBIX
OPraHoOB, OCYIIECTBIIAIOMINX FOCYAApPCTBEHHOE YIIPABICHHE, B TOM YHCIIe KOHTPOJIb 3a obecrieueHneM 0e30-
[IACHOMH 3KcIlTyaTaluy, 3a cOOJ0AeHUEM TpeOOBaHUM 3aKOHONATENLCTBA B O0JIACTU PA3JIMYHBIX OTpaciel
Tpancnopta. O0 3TOM CBUIETENBCTBYET 3HAUUTENFHOE KOJIMYECTBO aBapHii, IPOUCIIECTBUN M HECUACTHBIX
cllyyaeB Ha TPaHCIIOPTE, MOCIEACTBUSIMHI KOTOPBIX ABJSIIOTCS YEJIOBEUYECKUE JKEPTBBI M NPUUMHEHUE MaTe-
puagLHOTO yIepoa.

Pemenue 3tux mpo6ieM BO3MOXHO IIyTeM INPOBEACHUS CUCTEMATH3allMM IIPABOBBIX HOPM, peryJiu-
pyrommx oOIIecTBeHHbIE OTHOIIECHHs B cepe obecrieueHust 6e3onacHocTd. HecMoTps Ha HanmM4ne 3aKOHO-
JaTeNbCTBA, CIIOCOOCTBYIOLIETO MOBHIIATh YPOBEHb TPAHCIOPTHON 0G€30I1aCHOCTH, OTCYTCTBYET OCHOBHOM
0a30BbIli HOPMATHUBHBIA MTPABOBOH aKT, yCTaHABIMBAIOIINK OOIIEPABOBBIC OCHOBBI O0ecreucHus Oe3omac-
HOCTH Ha TpaHcmopTe. Takxke B IEHCTBYIOIEM 3aKOHOAATEILCTBE OTCYTCTBYET MOHTHE «OE30MacHOCTh Ha
TPAaHCIOPTE», B TPAHCIIOPTHBIX 3aKOHOIATEIbCTBAX PABOBBIE HOPMBI IIOBTOPSIFOTCS] M COJEPIKAT MHOKECTBO
OTCBIJIOYHBIX HOPM, IIOTOMY 4YTO HOPMAaTUBHO-NIpaBoBas 0a3a HE CUCTEMAaTU3UpPOBaHA U B HEil periiaMeHTu-
pOBaHBI HE BCE BOMPOCHI 00ecIeyeHns1 TpaHCIOPTHOM Oe3onacHocTH [19; 77].

HeaddexruBHoE rocynapcTBeHHOE yIpaBieHNEe NPUBOIUT K KOPPYILUHU, TOPMO3HUT PA3BUTHE ACATEINb-
HOCTH TPaHCIOPTa, 3KOHOMUKH CTpaHbl. CuMTaeMm, 4To Ui MOAECPHU3ALUHU TPAHCIOPTHOTO KOMILIEKca He-
00X0MMO COBEPILICHCTBOBATh MEXAHM3MbI IIPABOBOIO PETYIMPOBAHUS TOCYNAPCTBEHHOTO YIPaBJICHUS
TPAHCHOPTHBIM KOMIIJIEKCOM B LIE€JIOM, MOBBIMIEHUS 3()()EKTUBHOCTH PabOThl TOCYAapCTBEHHBIX OPIraHOB,
OCYIIECTBILIIONINX (DYHKIIMH YIpaBlIeHUS B cdepe TpaHcmopra. B mepByro ouepens HE0OXOQMMO IpOBEsie-
HHE TOCYJapCTBEHHOU MOJMTUKH B c(hepe TPaHCIOPTa, IETIbI0 KOTOPOH SBIISETCS 3aKpeIUIeHHE W pa3BUTHE
JEeMOKPaTHYECKUX Hayall AJIsl ONTHMAIBHOTO (DYHKIMOHUPOBAHMS BUAOB TPAaHCIIOPTa, pa3paboTKa MpaBOBOM
periIaMeHTaluy ACSATeNbHOCTH TOCYIaPCTBEHHBIX OPraHOB, OCYIIECTBISIOMNX (DYHKIHUH TOCYAapCTBEHHOTO
ympaBieHus B cepe TpaHcropTa.

s Toro 4ToOBl peanr30BaTh OCHOBHBIC LIEH H 33/1a4i peOpMUPOBAHHS, HEOOXOIUMO CHadaia pas-
paboTaTh KOHIETIUIO 3aKOHOJATENbCTBA, ONMPENCIISIONIYIO b U KOHKPETHBIC 3aadd pa3pabOTKH TOTO
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WIKM WHOTO 3aKkoHAa. HeompeneneHHOCTh HAaIMpaBICHUH MEpONPUATH peOPMUPOBAHUS TPUBOAMT
K Oe3melicTBuro 3akoHa. Harmpumep, maorue HopMel 3akoHa PK «O xenesnogoposkaoM Tpancnopte» 2001 r.
HE MCTIOJHSIOTCS, TaK KaK He OIpe/IelICHbl OCHOBHBIE HampaBJIeHHs peopMupoBaHusl.

B KazaxcraHne oTCyTCTBYET eluHasi CHCTEMa YITPABJICHUS TPAHCIIOPTOM: aBTOMOOWIBHBIN TPaHCIOPT,
BOJIHBIA TpPAaHCHOPT, AaBUALIMOHHBIM TpaHCHOPT. YHOpaBiasgeT UM MHUHHUCTEPCTBO 10 HWHBECTULIMAM
u pazButuio PecryOnmku Kazaxcran, a >kee3HOMOPOXKHBIA TPAHCIIOPT TepellaH HAMOHAIBLHOMY YIIpaB-
JISIOIEMY XOJITUHTY — AKIIMOHEpHOMY oOrmiecTBy «HarmonanbHas kommanus «KasakcTaH TeMip KOJbD».
B Ykpaune ynpasieHre BceMU BUIaMU TPAHCIOPTA OCYIIECTBIsIeT MUHICTEPCTBO TPAHCTIOPTA U CBSI3U.

Ilemecoobpa3Ho ObTO0 OBI 0Opa3zoBaTh MHUHHCTEPCTBO TPAHCIIOPTA U CBA3M B KazaxcraHe Ijis €IWHOTO
¥ CHCTEMHOTO yTIPaBJICHUS BCEMHU BUJaMH TPAHCIIOPTa, OCHOBHOMU 3aa4ell KOTOPOro Oy/IeT OCYIIEeCTBICHNE
KOOpJMHAIMKA PabOThl M TOCYJAPCTBEHHOTO PETYJIWPOBAaHUS JIEATSIBHOCTH TPaHCIOPTHOTO KOMILIEKCA
Pecrry6mmkn Kazaxcran.

Jns ocyiiecTBieHHsT KOHTPONS 3a OOecredeHrneM Oe30MacHOM JKCIUTyaTallid W JeSTeNIbHOCTHIO Ha
BCEX BUJAX TPAHCIIOPTA, a TAKXKE 32 COOJIOJCHUEM FOPUINYCSCKAMU U (DU3MUYECKUMU JIMIAMU TPEOOBaHUN
3aKOHOJ/IATENIbCTBA B OOJIACTH TPaHCIOpTa TMpeyiaracTcs OpraHu30BaTh HeszaBuCMMOE areHTCTBO TIO
MIPOBEPKE AEATEITHHOCTH TPAHCIIOPTHBIX MPEATIPHUATHA.

HesaBrucuMoe areHTCTBO MO MPOBEPKE JCATEIBHOCTH TPAHCIIOPTHBIX MPEINPUATUH SBISCTCS HETOCY-
JAPCTBEHHOW HEKOMMEPYECKOH OpraHu3alueil, CO3/MaHHOW i TIOBBIIICHUS KOHKYPEHTOCIOCOOHOCTH
TPAHCTIOPTHBIX OpPTraHU3allfil, UMEeT HE3aBUCHUMBIN CTaTyC M HECET aBTOHOMHYIO OTBETCTBEHHOCTH 332 CBOH
NEHCTBUS, M TPETHH JIMIIa HE MOTYT IOBJIHATH HA 3aKIIOYECHUS U PEKOMEHIAIINH, COJepKAIIHECs B OTYETaX.
AreHTCcTBO OyneT oOpa3oBHIBAaTh HE3aBUCUMYK) KOMHUCCHIO MPO(ECCHOHAIBHBIX CIEIHUAINCTOB, KOTOPAs
OyneT cobmoaaTh abCOMIOTHYIO OECITPUCTPACTHOCTL M OOBEKTUBHOCTE TIPH MIPOBEICHUH ITPOBEPOK.

Crnucox 1uTepaTypsl

1 Tlocnanme IIpesunenra Pecrryonuku Kazaxcran - JIugepa namym H.A. Hazap6aeBa Hapony Kazaxcrana «Crpaterns «Ka3ax-
ctan-2050»: HOBBII MOJIMTHYECKUI KypC COCTOSIBILIETOCS rOCyAapcTBay. — Acrana, 14 nekadps 2012 ronma [DneKTpoHHBIH pecypc].
— Pexxum nocrymna: http://adilet.zan.kz/rus/docs/K1200002050.

2 3axoH Pecny6muxu Kazaxcran «O tpancnopre B Pecrry6mke Kazaxcram» ot 21 centsiops 1994 roma N 156 [DnekTpoHHBIH
pecypc]. — Pexum mocryna: http://adilet.zan.kz/rus/docs/Z940007000 .

3 Vka3 [Ipe3unenrta Pecrry6mmkn Kazaxcran «O pedopme cucTeMsl TocyqapcTBEHHOTo yrpasieHus Pecryomiku Kazaxcramy
ot 6 aBrycra 2014 roga Ne 875 [DnexrpoHHsIi pecype]. — Pexxum noctyma: http://adilet.zan.kz/rus/docs/U1400000875.

4 Tlocranosnenue IIpaBurenscrBa Pecryonuku Kasaxcran «HexkoTopble Bonpocsl MUHHCTEPCTBA MO0 MHBECTULMAM U Pa3BH-
tuto  Pecriyonmuku  Kazaxcran» ot 19 centsiops 2014 roma Ne 995 [DnekrtponHsli pecypc]. — Pexum noctyna:
http://adilet.zan.kz/rus/docs/P1400000995#z23.

5 Ilpuxa3 MunucTpa o nHBeCTUIMAM U pa3Butuio Pecryonuku Kazaxcran «O6 yrepkaenuu [lonoxenus pecyOnnKkaHCKO-
IO TOCYIapCTBEHHOTO yupekaeHHs: «KOoMHUTET aBTOMOOWIBHBEIX JOpOr MHHHCTEpCTBAa O MHBECTHUIMSAM M Pa3BUTHIO PecryGmuku
Kazaxcran» ot 14 anpens 2015 roma Ne 442. 3aperucrpupoBan B Munuctepcerse foctunuu Peciry6mmku Kazaxcran 30 ampens 2015
rozga Ne 10914 [Dnexrponustii pecype]. — Pexxum mocryma: http://adilet.zan.kz/rus/docs/V1500010914.

6 IIpuka3 n.o. MuHHCTpa 10 MHBECTHIMAM U pa3BuTHio Pecmybiku Kasaxcran «O6 yrBepxnenun Ilomoxenus rocymapcr-
BEHHOTO yupexjenus «Komurer rpaxganckoil aBuaruu MUHHCTEpPCTBa [0 HHBECTUINAM 1 pa3BuTuio PecryOmuku Kazaxcran» ot
14 okrabps 2014 roma Ne 63. 3apeructpupoBan B MunuctepctBe loctuimu PecnyOnuku Kaszaxcran 21 oxrabps 2014 roxa
Ne 9814[Dnexrponnsiii pecypc]. — Pesxxum mocryna: http://adilet.zan.kz/rus/docs/V 14000098 14.

7 Ilpukxa3 MuHHCTpa IO MHBECTHLUAM U pa3BuTHIO PecryOnuku Kazaxcran «O06 yTBepkI€HUN MOJOXKEHUH rOCy1apCTBEHHO-
ro yupexaenus «Komurer TpaHcropra MUHHMCTEpCTBA 110 MHBECTHLMAM M pa3BuTHiO PecryOmuku Kazaxcran» u ero Teppuropu-
aNbHBIX  TOJAPA3JEIICHUI or 31 sauBaps 2018 roma Ne 63[DnextpoHHbli pecypc]. — Pexum pmocryma:
http://adilet.zan.kz/rus/docs/G18IL0O00063.

8 Kabiner MinictpiB Vkpainu ITocranoBa Bix 30 uepBus 2015 p. N 460 Kuis «IIpo 3arBepmxenns IlomoxeHHs mpo

MinicrepcTBo iHppacTpykTypu YKpaiHm» [DnekTponHslit pecypc]. — Pexxum mocrtyma: http://zakon2.rada.gov.ua/laws/show/460-
2015-mi#n8.
9  MHuHHUCTEPCTBO HHPPACTPYKTYPbI YkpauHsl [OnexTponHbIit pecypc]. — Pexum JOCTyHa:

https://wiki2.org/ru/MunucTepcTBO_MH(PACTPYKTYPHL Y KpanHEL.

10 OduunanbHbi caiT AJMHHUCTpaUMH MOPCKHX IOPTOB YKpauHbl [DnekTpoHHBIH pecypc]. — Pexum pocryma:
http://www.uspa.gov.ua/ru/o-predpriyatii.

11 Posnopsimxenns Kabinery Minictpis Bin 11 xoBtHst 2017 p. Ne 747-p «IIpo cxBanennst Ctpaterii iMIIIeMeHTALiT TOJI0XEHb
IUPEKTUB Ta periaMmeHTiB €Bpormeiicbkoro Coro3y y cdepi MKHAPOAHOIO MOPCHKOTO Ta BHYTPIIIHBOTO BOJHOTO TPAaHCIOPTY
(«1opoXxHBOT KapTH») [DneKTpoHHBIH pecypc]. — Pexum nocrymna: http://zakon2.rada.gov.ua/laws/show/747-2017-p.

12 3akon VYkpainu «IIpo mopceki moptu» Big 17.05.2012 Ne 4709-VI [Onektponsslii pecypc]. — Pexum gocrtyma:
http://search.ligazakon.ua/l_doc2.nsf/link1/T124709.html.
13 Kopekc TtoprosembHOro MopemitaBctBa Bifg 23.05.1995 Ne 176/95-BP [Dnekrponuslii pecypc]. — Pexum pocryma:

http://search.ligazakon.ua/l_doc2.nsf/link1/Z2950176.html.

114 BecTHuk KaparaHgmHckoro yHusepcurteTa



CoBepLUeHCTBOBaHVE rocyapCTBEHHOTO YNpaBrieHus B cdhepe TpaHcnopTa...

14 Haka3 Minrtpanc3s'ssky Bix 27.05.05 Ne 257 «IIpo 3arBepmkenHs [IpaBmn TexHi4HOI eKcIuTyaTamii HOPTOBHX
TiIPOTEXHIYHUX COPYI» [DIeKTpoHHBIN pecype]. — Pexxum noctyma: http://search.ligazakon.ua/l_doc2.nsf/link1/RE11471.html.

15 Lentp TpancnoptHbIX cTpareruil. bioor B. IllumaeBa. Mopckast aqMUHHCTpaLysl: MEXXyHApOIHBIH OBIT U 3aJaHus 11 YK-

pauHbl [DnekTpoHHBIH pecypc]. — Pexum gmocryma: http://cfts.org.ua/blogs/morskaya administratsiya mezhdunarodnyy
_opyt_i_zadaniya dlya ukrainy 164.
16 Caiir «PaborHuk Mmops». Ilpec-pemu3 [DnexTpoHHEI pecypc]. — Pexum mocrtyma: http://seafarers.com.ua/maritime-

administration-of-ukraine/13983/.
17 VYpsposuii nopran [DneKTpoHHbIH pecypc]|. — Pexxum noctyma: https://www.kmu.gov.ua/ua/news/249005403.
18 Iloctanosnenue [IpaButensctBa Pecnybnuku Kazaxcran «O Konnenium pa3BuTus MeXAYHAPOIHBIX TPAHCIIOPTHBIX KOPH-

nopoB Pecrryémmkm  Kazaxcram» ot 27 ampens 2001 roma N 566. [OnextpoHHBIT pecypc]. — Pexum pmocryma:
http://adilet.zan.kz/rus/docs/P010000566 .

19 Kmoesa E.H. Obecnieuenue 6e30macHOCTH Ha BOAHOM TPAHCIOPTE: CPABHUTEIBHO-IIPABOBOM aHAIU3 3aKOHOJATENbCTB Ka-
3axcraHa 1 Ykpauns! / E.H. Kinoesa, I'.A. Unesicosa // Bectn. Kaparann. ya-ta. Cep. IIpaBo. — 2015. — Ne 4. — C. 72-79.

E.H. Kiroera, I'.A. Unesacosa

KeJiik canacbiHaa MeMJIEKETTIK 0acKapy/abl KeTiaipy:
Kazakcran Pecny0iukacbinaa :xoHe YKpanHajaa KYKBIKTBIK peTTey MaceJiesepi

Makanaza KeiKTiK KeIeHAepi MEMIICKETTIK 0acKapy/bl KYKBIKTHIK PETTEy CajachlHIarbl YKpauHa JKoHe
Kazakcran PecrnyOnuKachlHBIH KONIKTIK 3aHHAManapblHa Taljay »OKYpri3iireH. ABTOpiap KeJiKTi
MEMJICKETTIK 0ackapy OpraHIapblHbIH JKYWECiH KapacThpFaH J>KOHE THICIHIIE Keslik TypiH Oackapy
caJIachIHIaFbl OJIApABIH MiHACTTEPiH PETTEHTIH 3aHHaMa HopMasapbi Taigaran. CoHai-aK KeikTi 0ackapy
caJlaChIH/Iarbl MEMJICKETTIK OpraHIap/bIH OKUICTTIKTEpiHE CalbICTHIPMaIbl CHIIaTTaMa OepiireH. YKparnHaia
TEHI3 calachlH, aTall alTKaH/a, TEHi3 MOPTHIH OacKkapy OoWbIHIIA pedopManay Kyprizy )KoHE TCHI3JIe KY3Y
Kayilci3iriH KaMTaMachl3 eTy Macesenepi TaJlaHFaH. 3epTTey JKYMBICHIHBIH JKaHAIBIFBI — OHBIH Ka3ipri
kesergeri Kasakcran PecrmyOmukacsl MeH VYKpamHa KoJIKTIK KEHIEHAEPIH MEMIICKETTIK OacKapyIsl
KYKBIKTBIK DETTey MOCENENIepiH alfalll PeT FbUIBIMH TYPFbIA 3epTTey OOMbIN TaObUIYBIHIA. ATAJIMBIII
Macelie eNIiH KOIKTIK KeIIeHiH JaMbITY YIIiH FhUIBIMU-TEOPHUSUIBIK JKOHE TOKIpHUOeITik MaHpI3Fa ue. FrutbiMu
onebueTTe a3 3ePTTEIIICH JKOHE KapaMa-KaHIbUIbIKTapFa TOJIbl MEMJICKETTIK OpraHIapIblH KbI3METiH XKoHE
JKaJIMbl KOJIK CalachiHIarbl 3aHHAMaHbl KETULAIpY MocelieliepiHe epekiie KeHin OeninreH. MakaiaHbIH
KOPBITHIHABICBIHAA aBTOpyiapMeH Kasakcran PecryOnukachlHAa jxoHe YKpamHala KeJK CalaChIHAAFbI
MEMJIEKeTTIK OacKapy bl KYKBIKTBIK PETTEY TETIriH XKeTUIIipy OOHBIHIIA YCHIHBICTAPHI TY KbIPEIMAAIIFaH.

Kinm ce30ep. Kellik, KOJIK KEUICHI, KOJIK 3aHHAMACHI, KOJIK KayiIICI3JIiri, YOKUIETTI MEMIICKETTIK OpraH,
BegoMcTBoJap, Kazakcran, Ykpaunna.

E.N. Klyueva, G.A. Ilyassova

Improvement of state administration in the transport sphere: problems
of legal regulation in the Republic of Kazakhstan and Ukraine

The authors have analyzed the transport legislation of Ukraine and Kazakhstan in the sphere of state admin-
istration regulation of the transport complexes. The system of public transport authorities and an analysis of
the legislation norms regulating their tasks in the sphere of management of the relevant mode of transport are
considered. The comparative characterization of the state bodies’ powers in the sphere of transport manage-
ment is carried out in the article. The issues of reforming of maritime industry, namely reforming of the man-
agement seaport and maritime safety in Ukraine were analyzed. The scientific novelty of the research is in the
fact that it is one of the first scientific studies of legal regulation problems of state administration by the
transport complexes of the Republic of Kazakhstan and Ukraine in modern conditions. This problem has
great scientific theoretical and practical importance for the development of the transport complex of the coun-
try. Particular attention is paid to the little-known and controversial solved problems in the scientific literature
about improvement of state bodies’ activity and the whole about the national legislation in the transport
sphere. At the end of the article the authors formulated proposals to improve the governance of the mecha-
nism of legal regulation in the sphere of transport in the Republic of Kazakhstan and Ukraine.

Keywords: transport, transport complex administration, transport legislation, transport safety, the authorized
state body, agencies, Kazakhstan, Ukraine.
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O «IpHOpPUTETHOM NPaBe» rocy1apcTBa B BONPOCAX HeAPOINOJb30BaAHUS
Pecnyoimkn Kazaxcran

Crpaternsi SKOHOMHYECKOTO pasButus PecmyOmukm Kaszaxcran mnpenanonaraer IpHUBIeUYEHHE
1 3¢ QeKTHBHOE MCHOJIF30BaHNE HHOCTPAHHBIX HHBECTHIMNA. BeceMepHas moiepikka U 3amuTa HHBe-
CTHIMI — 5TO 00BEKTHBHO HEOOXOAMMEIN MPOIECcC, OJHO W3 HAlpaBIeHHH B3aNMOBBITOHOTO KO-
HOMHYECKOTO coTpyxHHdecTBa Kazaxcrana ¢ apyrumu ctpaHamu. B aroit ces3u Pecrry6mmka Kazax-
CTaH C MOMEHTA MPOBO3IIIALIEHHS HE3aBUCHMOCTH HEM3MEHHO COXpPaHsAeT Kypc Ha pa3BUTHE SKOHO-
MHKH U TIOBBIIIEHHE OJIaroCOCTOSHUS HaceneHus cTpaHbl. OJJHAKO B IEHCTBYIOLIEM 3aKOHOAATENbCT-
Be Pecniy6nnku Kasaxcran B HacTosiiiee BpeMs BCE IIMPE MPHUMEHAETCS KOHCTPYKIHS «IPHOPUTET-
Horo mpaBa». Kak oTmeuaeTcst B IMTepaType, «HaJIMYUe 3TOTO MpaBa JaeT BO3MOXKHOCTb TOCYIapCTBY
AKTUBHO BMEIIMBATHCS B pa3iIMIHbIC cepbl SKOHOMUKH, BIMATH Ha 00JIalaHUe ONPEeAeIeHHBIMU 00beK-
TaM{, KOHTPOJUPOBATh BOIPOCHI CIUSHUA U IOIVIOIIEHUS B KOPHOPATUBHBIX IPABOOTHOLICHUSIX).
27 nexabpst 2017 r. 65Ut npunAT Konekc Pecy6mukn Kazaxcran «O Heppax n HeJpOIOIE30BaHUNY,
KOTODBIH B HACTOsIIee BpeMs HE BBEACH B JieiiCTBUE, 3a MCKIIOUEHHEM 4acTU TpeTbeil m. 4 cr. 278.
ABTOp cTaThu MOJaraeT, 4yTo ¢ oOpeTeHueM ropuanyeckoil cuiasl Kogekca o Heapax 3aKOHUYHMTCS
«@pa» OIOpOKpaTH3alMHU AT HEAPOMONB30BaTeNiel, Tak KaK UM YCTaHABIUBAIOTCA KOHKPETHBIE KPU-
TepUH BO3HUKHOBEHUS «IIPUOPUTETHOrO TpaBa» rocyAapcTBa, HE MO3BOJSIONIME CyAaM HCIIOIb30-
BaTh MPOOENbl AEHCTBYIOIIETO 3aKOHOJATENCTBA M0 «CBOEMY YCMOTPEHHUIO», UCTOJKOBBIBAs 3aKOH
c000pa3Ho CBOEMY BHYTPEHHEMY YOSKAEHHIO ¥ IIOHUMaHHUIO paBa. [logobnas yrudukanus 3akona,
HalpaBJIeHHas Ha peaim3aruio pedopm, npoBoauMeix [IpaBurenscrBom PK B memsax cosmanus 6ia-
TOIPUATHOTO MHBECTULMOHHOIO KIMMAaTa, HA B3IJIAJ aBTOPA, HE MOKET HE IPUBECTU K OXKHUJAEMBIM
MOJIOXKUTENILHBIM pe3yJbTaTaM Julsl 5koHoMuKkYU Ka3axcrana u ee nanpHeHIero pa3BuTus.

Kniouegvie cnosa: NpuOpUTETHOE TPABO TOCYJAPCTBA, HHOCTPAHHbIE MHBECTHIIMH, HHBECTUIIMOHHAS
HPHBIIEKATEIFHOCTh TOCYAAPCTBA, 3aKOHOATENBCTBO O HEIPOINOJIb30BAHNH, CTPATErHsi SKOHOMHYE-
ckoro passutus PecryOnuku Kazaxcran.

Crparerust s3xoHOMH4YecKoro pa3BuTHs PecryOnmkn KazaxcraHn mpezmnonaraeT BXOXKISHHE HAIIEro To-
CyJIapcTBa B YUCIO TPUALIATH CAMBIX Pa3BUTBIX CTPaH MHPA, O YeM HEOJHOKPATHO YKa3bIBal B CBOUX BBI-
crymienusx [Ipesunent Pecyonmku Kazaxcran H.A. Hazap6aes [1]. B atoii cBsia3u Pecy6nmka Kazaxcran
C MOMEHTA MPOBO3IJIANICHNS HE3aBICUMOCTH HEU3MEHHO COXPaHSIET KypC Ha pa3BUTHE IKOHOMHUKH U MOBBI-
meHne 0J1arocoCTosHUS HaceleHus cTpaHsl [2]. [Ipu 3ToM B KauecTBe OJJHOTO U3 BAXKHEHIIIMX HATPABICHHMA
rOCy/IapCTBEHHON SKOHOMUYECKOW MOJUTHKH JI0 HACTOSAIIETO BPEMEHH OCTAIOTCS BCEMEpPHAs TOJICPKKA H
3ammuTa nHBecTUIHH [2]. Claemys 3TOMY IPHOPUTETHOMY HAINPABICHHUIO PA3BHUTHS, B PECITyOIMKE TTOCIICIO-
BaTEIbHO MPOBOTUTCS MOJUTHKA COKPAILCHUS JTOJIM YYacTHUS TOCYNapCTBa B IKOHOMUKE ITyTeM VIIyUIICHHS
OM3HEC-KITUMaTa, COBEPIIICHCTBOBAHUS Pa3pPEIIUTEIBHON CUCTEMBI, YIIPOIIEHHUS MPOLEAYP CO3/IaHus Ou3He-
ca ¥ ONTHMH3AITNH TOCYIapCTBEHHOW KOHTPOJILHO-HAI30PHOM fesTenpHocTH [1].

Kax BunumMm, npusneyenne u 3¢ (pekTuBHOE UCIIONB30BaHINE WHOCTPAHHBIX MHBECTUIININ OCTArOTCS 00B-
EKTUBHO HEOOXOIUMBIM IMPOIECCOM, OJHUM W3 HANPAaBJICHUN B3aHMMOBBITOJTHOTO YKOHOMHYECKOTO COTPY.I-
HuuectBa Kazaxcrana ¢ IpyruMu cTpaHaMu.

Onmnako B IelcTBYIOMEM 3aKoHOmaTenbcTBe Pecryonmukn Kazaxcran (mamee — PK) Bce mmpe nmpumens-
€TCS KOHCTPYKIIHS «IIPHOPUTETHOTO TpaBa». KOHEYHO, B TaHHOM Cllydae HE MMEETCS B BHIY, YTO TaKUM
MPUOPHUTETHBIM MPABOM MOTYT 00J1aIaTh HHOCTPAHHBIE HHBECTOPHI, TAK KaK 3TO MPaBO MPHHAJICKHUT TOIb-
KO TOCYJapCTBY, HO MOCKOJIBKY 3TO HAIPAMYIO 3aTParuBaeT WX MHTEPECHI U MPUMEHSIETCS] IMEHHO B CITyJasix
MPHOOPETEHHSI OTYYXKIaeMOr0 TpaBa HEAPOIIONIL30BaHUS W (WIM) JONMH ydacTus (IakeTa aKI[uid)
B IOPUIMYECKOM JIHIIE, O0JIaal0IIeM ITPaBOM HEJIPOIOIb30BaHUS, TO 3TO MPEJICTABIISICT OCOOBII HHTEpEC.

C.B. Ckpsbun ormeuaer: «Hammume 3TOro mpaBa AaeT BO3MOXHOCTH T'OCYIapCTBY aKTHMBHO BMEIIH-
BaThCsl B pasnuyHble chepbl SKOHOMHKH, BIUATH HA 00JalaHue OIpPECICHHBIMA 00hEeKTaMH, KOHTPOIHPO-
BaTh BOMPOCHI CIUSHUS U MOTJIONICHUS B KOPIIOPATUBHBIX MPABOOTHOIICHUIX» [3].

B cootBerctBum ¢ m. 66 cr. 1 3akona PecmyOmmku Kazaxcran ot 24 wmrons 2010T. Ne 291-1V
«O Henmpax W HEAPOMOIL30BaHUNY (fajee - 3aKOH 0 Heapax) MO MPUOPHUTETHRIM MPAaBOM TOCYIapCTBa MO-
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HUMAETCsl OCYLIECTBISIEMOE MEPBOOYEPEIHOE MPABO TOCYAAPCTBAa HA MPUOOPETEHHE OTUYXKIAEeMOTO IpaBa
HEIIPOITOJIH30BaHUs (€T0 YacTH) M (M) 0OBEKTOB, CBA3aHHBIX C ITPABOM HEIIPOIIONH30BaHUS [4].

[losiBNIeHrE KOHCTPYKIIMH «IPUOPUTETHOTO MpaBa» ToCyaapcTBa B 3akoHoaarenbcTBe PK matupyetcs
1 mexabpem 2004 1. [5].

IOpucter ropuamueckoit pupmbl «GRATA» M. bypak u [I. CarunoBa otmedaror: «OnHON U3 PHYUH
BBEJICHUS TIOHSTHS MPUOPUTETHOTO MPaBa MOXHO CUMTATh CHUTYyaluIo, cloxusmytocs B 2003 roay, korma
OJVH U3 YYaCTHHKOB pa3paboTKu MecTopokiaeHus Kamaran oOBsSBHII O Mpojake MPHUHAIJICKABIICH eMy
nomu yaactus (16,67%) B cormamenun o pasznene npoaykiuu mo CesepHomy Kacrmuio (mamee — «CPIT»)
IBYM KHTaWCKuM KoMmranusMm. [lpyrue ueapomoms3oBarenn CPII, uMmeBImme MPHOPUTETHOE IPABO
Ha IproOpeTeHne 0 BBIOBIBAIOIIET0 HEIPOIOIB30BaTENsl, U3bSIBIIN JKEJIaHHE BOCIIONB30BATHCS CBOUM
MPEUMYIIIECTBEHHBIM TPaBOM Ha MPUOOPETCHUE BHINICYKA3aHHOW J0JH, B TO BpeMs Kak y PecryOmuku Ka-
3axCTaH TaKOro CIeUUalbHO OTOBOPEHHOTO TpaBa He ObL10. B cBsa3u ¢ atum Kazaxcranom ObIIo 3asBJICHO O
MPUOPUTETHOM TIPaBe Ha BBIKYH JOJH OTUYKIAEMOTO TpaBa HEAPOIOIb30BaHMs, IPEBOCXOAALIEM IPHOPH-
TeTHBIE TpaBa npyrux cropon CPII» [6].

Crarps 71 peiicTBoBaBIiero Ha To BpeMs 3akoHa Pecry6nmku Kazaxcran ot 27 ssaBapst 1996 r. Ne 2828
«O Hempax W HEAPOIONH30BaHWW» Obla NOTMONHEHA M. 3 «Jlms cOoXpaHEHUS M YKpEIUIeHHs pecypcHO-
SHEPTeTHYECKONH OCHOBBI SKOHOMHKH CTPaHbl BO BHOBb 3aKJIIOUAEMBIX, a TAKXKE paHee 3aKII0UCHHBIX KOH-
TpakTax Ha HEAPOIIOJIb30BaHUE TOCYapCTBO UMEET IPUOPUTETHOE MIPABO MEPE]] APYroil CTOPOHOM KOHTpaK-
Ta WM YYaCTHUKAMHU FOPUIMYSCKOTO JIUIA, 00JIaaroIIero IpaBoM HEAPOTONb30BaHUS, U APYTUMHU JTUIIAMH
Ha TIPUOOpPETECHHE OTUYKIAEMOTO MpaBa HEAPOTIOIL30BaHUS (€T0 YacTH) U (MJIN) JOJIH ydacTHs (MakeTa ak-
1K) B IOPUANYECKOM JIUIIE, OOIaar0IIeM MPaBOM HEPOIOIB30BaHMs, HA YCIOBUAX HE XY)Ke, YeM TPeIIo-
JKEHHBIC IPYTUMH TOKyMaTesamMu [7].

B nmanpHeiinem 5Ta HopMa ¢ HeOONIBIIMMH U3MEHEHUSIMH «IepexoyeBana» B 1.2 cT. 12 3akona Peciy6-
mukn Kazaxctan ot 24 urons 2010 r. Ne 291-IV «O Hexmpax u HeIpomosb30BaHUM»: «/ns coxpaHeHUA
Y YKPEIUICHHSI PECYPCHO-IHEPTETHYECKON OCHOBBI IKOHOMHKHM CTPaHBI BO BHOBH 3aKIIIOYa€MBIX, a TaKkKe
paHee 3aKJIIOYEHHBIX KOHTpPAKTaX Ha HEAPOIIONIb30BaHUE HA yYacTKax HeIp, MECTOPOXKICHHUN, MMEIOIINX
CTpaTernyeckoe 3Ha4eHHe, TOCYJapCTBO MMEET MPHOPHUTETHOE MPaBO MEpe] APYroil CTOPOHOIM KOHTpaKTa
WM yYaCTHUKAMHM IOPUINYECKOTO JIMIa, 00JIaJaI0ero MPaBoOM HEAPOTOIb30BAHUS, H APYTUMH JIUIIAMU Ha
nproOpeTeHne OTYYKAaEMOr0 MO0 BO3ME3THBIM M 0€3BO3ME3THBIM OCHOBAHUSIM MpaBa HEAPOIOIH30BaHUS
(ero wactu) u (WH) OOBEKTOB, CBI3aHHBIX C ITPABOM HEJIPOIIOIL30BaHUM [4].

CrnenoBaTenbHO, B TaHHOM CIy4ae «IPUOPUTETHOE MPaBO» MOHMMAETCS, KaK MPaBO rOCyAapcTBa Kak
€MHCTBEHHOT0 COOCTBEHHHKA HEJIP UMETh MPUOPHUTET MEepe]l APYTUMH YIaCTHUKAMHU TIPU MPOYHUX PaBHBIX
ycioBusiX. B oTedecTBeHHON JMTEepaType pa3ropeiaich HEIIyTOYHbBIE CIIOPHI MO BOIPOCY O MPHOPHUTETHOM
mpaBe rocymapctBa [8;12,9;24,10;5]. B 1memom cioxmiock JaBa TOAXOAa K JaHHOW mpoOieme:
1) rocymapcTBO KaK YYacTHHK PHIHOYHBIX OTHOIICHUH B OTJENBHBIX CIIy4asxX MOXET MMETh MPUOPUTETHOE
paBo mepen APYrMMHU ydyacTHHKamH pbiHKa (C.3. 3uMaHOB W 7p.); 2) TOCYAapCTBO IOJDKHO BBICTYIATh
B UMYIIIECTBEHHBIX OTHOIICHUSAX Ha PaBHBIX C WHBIMHA YYaCTHHUKAMHU TPAXIAHCKOTO 000pOTa W MOTOMY HE
MOXeT 00anats HukakuM npuopureroM (M.K. Cymetimenos, W.Y. XKanaiinapos u ap.).

151 Hac COBEpPIIEHHO OYEBUIHO, YTO TOCYAAPCTBO, KaK YYACTHUK YaCTHO-IIPABOBBIX OTHOIIECHHH,
SIBIISICTCSl PABHOIIPABHEIM CYObEKTOM 3THUX OTHOIICHUI HApaBHE C JPYTMMHU yYaCTHUKAMH, HO, KAaK HOCUTEIb
MyOJINYHOM BIaCTH, OHO, HECOMHEHHO, JOJKHO U MOKET BO3BBILIATHCS HAJ JPYTUMH CyObEeKTaMH MpaBa.

Ha mamr B3risi, KOHCTPYKIHS «IIPUOPUTETHOTO MPaBay OYeHb OJIM3Ka MO0 CBOEMY COJICPKAHUIO K TIPaBy
MPEeNMYIIEeCTBEHHON TOKYIKH. Bo-TiepBbIX, ¥ B TOM M B JPYTrOM ciy4ae pedb HAET O IMpeuMymiecTse (Tpu-
OopuTeTe) OJHHMX YYaCTHHKOB IEpesa APYTHMMH. BO-BTOPBHIX, B OCHOBE [AaHHOTO IpaBa JIEXKHUT CTpemiie-
HUE 3aKOHOJIATeNs 3aIlUTHUTh UHTEPECHI IPYTHX COCOOCTBEHHHKOB OOIIEH J0IeBON cOOCTBEHHOCTH W WH-
Tepechl rocyJapcTBa Kak cCOOCTBEHHHKA, 00J1alalomuX IPUOPUTETOM Mepes IPYTUMHU TPEThbUMH JIMLA-
MH. B-TpeThux, NaHHBIA NPUOPUTET PACHPOCTPAHSICTCS TOJIBKO HAa TE CHUTYaIlUH, KOTJA MPH HAIWYUH He-
CKOJIBKHX TPETEHACHTOB, MPU PAaBHBIX U1l HUX YCIOBHSX, MIPUOPUTET OyAeT OTHAaH HE TPETheMY JIHILY,
a JINIly 3aHMHTEPECOBAHHOMY, T.€. JIM0O YYaCTHHKY JIOJIEBOW COOCTBEHHOCTH, TUOO TOCYJIapCTBY Kak coOCT-
BeHHUKY. OJTHaKO 37IeCh €CTh OJIHO OYEHb CYIIECTBEHHOE paznnyue, «lIpuopuTeTHOEe mpaBo rocyaapcTBa
— 9TO KaTeropus MyOJMYHOTO MpaBa, MOCKOJBKY TOCYAapCTBO yCTaHABIMBAET 3TO MPaBO, PEANU3ysl CBOE
MPaBo TOCYAapCTBEHHOW COOCTBEHHOCTH Ha Heapa. [IpeuMyliecTBeHHOE NPaBO Y4aCcTHHKA JOJIEBOM COOCT-
BEHHOCTH — 3TO KaTeropHsl YaCTHOTO (IpakJaHCKOTr0) MpaBa, IOCKOJIBKY JII000H Y4acTHHK TOJIEBON COOCT-
BEHHOCTH 00JIaJJaeT UM B PaBHOI CTENEHH.

C y4eToM M3JI0KEHHOTO MPEACTABISETCS A0COIMIOTHO MTPABUIBHOM MO3UIIHS YUSHBIX OTHOCHTEIBHO He-
MPUEMJIEMOCTH TIPUMEHEHHS TyOIMYHO-TTPABOBOM HOPMBI TIPU PETYIHUPOBAHUY YaCTHO-IIPABOBBIX OTHOIIIE-
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Huil. Kak ykaseiBaet B 3toii cBsizsu M.K. CyneiliMeHOB, pacripocTpaHeHUe MyOJUYHOW HOPMBI O IPHOPUTET-
HOM IIpaBe rOCyAapCTBa Ha KOHTPAKTHBIE OTHOIIEHUS, YIaCTHIKOM KOTOPOTO SIBIISIETCS] TOCYAapCTBO, CTABHUT
TOCyZIapCTBO B HEPABHOE TOJIOKEHUE IO CPABHEHUIO C IPYTHMMH YYaCTHUKAMHU 3TOTO MPABOOTHOIICHHUS, YTO
npoTtuBopeunT KoHllenuuu npaBoBoOil MOJMTHKH, KOTOPask yKa3blBaeT HA HEOOXOJUMOCTb coOmoaeHus QyH-
JAMEHTaJbHBIX OCHOB TPaKJAHCKOTO 3aKOHOJATENbCTBA, BAXKHEHIIMM W3 KOTOPBIX SBISETCS PaBEHCTBO
cyowekroB [11; 3].

Ha npaktuke Hammune B 3aKOHOJATENBCTBE TAKOH «ITyOJIMYHO-YaCTHOM» KOHCTPYKLMH CO3[AeT IMpo-
Onembl B ee HajaJekalleM NpUMeHeHHH. B yactHocTH, Hag3opHas koierusi BepxoBnoro cyma PK cBoum
rmoctanoBieaneM Ne 4 r1n-13-08 or 30 smBaps 2008 T. OTMEHMIA IIOCTAHOBIICHHE KOJUICTHUH
T10 TpaXXTAHCKUM JenaM cyna r. Actansl oT 22 arycra 2007 1. 1 ocTaBmia 0e3 U3MEHEHUS PEIICHHUE CITe-
LUAIU3UPOBAHHOTO MEXPAaHOHHOTO 3KOHOMHYecKoro cyaa TI. Actanel ot 20 wroms 2007 r. [12].
TOO «Ce3im-H» o0Opatuinoch B CHENMHATU3UPOBAHHBIN MEKpPAHOHHBIH 3KOHOMHUYECKUN Cyn T. AcTaHbl
c uckoM k Kommanun «LOTHER ENTERPRISES LTD» (manee — KoMmanus) o mpu3HaHUU JEHCTBUHN IO
PaCTOPKEHUIO TOTOBOPA KyTUU-nipoAaxku nonu B ycraBHOM kanutane TOO CII «Kazaxcrancko-Poccuiickas
pyaHast komnanus» ot 2 anpens 2007 1. u Oe3aeicTBUS, BEIPRXKEHHOTO B HEHCIIONHEHUN YCIIOBHH yKa3aH-
HOTO JIOTOBOPA, HE3aKOHHBIMH, BO3JIOXKECHUU 005S3aHHOCTH MPeIoCcTaBuTh 0TKa3 PK ot mpuoOpereHus oTuy-
KIIAeMOH TOJIM B TIOPAJKE NPHOPUTETHOTO MpaBa M JOKYMEHTBI, HEOOXOAMMBIE ISl TOCYJapCTBEHHOH mepe-
perucTpaluy, MOTHBUPYS TPeOOBaHHUS TEM, YTO OTBETUYHK MPH PacTOPKEHUHU J0roBopa 3Hai 00 otkaze PK ot
MOKYIIKH JIONH, U TOJIydeHUe OPHUIIMaTbLHOTO OTKa3a 00 3TOM SBIISIETCS IOPHANYECKON (POPMATLHOCTHIO.
Kowmmanusi, oTkazaBImImch OT UCTIOTHEHHS IOTOBOPA, HAPYIIIIA IpaBa M MHTEPECHI UCTIIA.

Pemennem crienmani3upoBaHHOTO MEKPAOHHOTO SKOHOMHYECKOTO cyna I'. ACTaHbl HCK OBbUT yIOBIIE-
TBOPEH, OBLIO TOCTAaHOBJIECHO: MPHU3HATH NEWCTBHA KOMITaHWM MO PAacTOPXKEHHIO JOTOBOpa KYyIDIH-TIPOIaKU
o B yctagHoM Kamutane TOO CII «Kazaxcrancko-Poccutickas pyaHas kommnanus» ot 2 amnpens 2007 T.
u Oe3neiicTBre, BRIPA)KEHHOE B HEUCIIOMHEHUH UM YCIIOBHH 3TOTO e JIOroBopa, HezakoHHbIMH. O0s13aTh KoM-
nanmto npenoctaButh TOO «Ce3zim-H» otka3z PK oT npuoOperenus oTuyxaaeMoi J0IU B MOPSAKE MPUOPH-
TetHOTO TpaBa. O6s3aTe Kommanmto nocne nomHoi# ymmater TOO «Cesim-H» nienst 90 % nonmm yuactus Kowm-
MaHUM TPEIOCTaBUTh JOKYMEHTHI uid rocynapctBeHHoM mepepeructpauud TOO CII «Ka3zaxcraHcko-
Poccuiickas pyiHas KOMIIaHHS» B CBA3H C MIPOJAKEN TOIH B COOTBETCTBHU ¢ ITyHKTOM 2.7 JloroBopa [12].

OmHako MOCTAaHOBJICHUEM KOJUICTHH TIO TPaKIaHCKUM JeiaM cyaa r. Actanbl oT 22 asrycta 2007 T.
pelieHre cya mepBoi WHCTAHIMK OBUIO OTMEHEHO, W IO JIeTy ObUIO BBIHECEHO HOBOE PEIIeHHe 00 OTKase
B yaosnerBopennu ucka TOO «Cesim-H».

Kaxk crmexyer m3 marepuanioB nena, 2 amnpenst 2007 r. TOO «Ce3im-H» u MHOCTpaHHOE TpeanpusTre
Kommanus « LOTHER ENTERPRISES LTD»y 3akmounim 10roBOp KYIUTH-TIPOIAXKH JOJH B YCTAaBHOM KaIlH-
tane TOO CII «Ka3zaxcrancko-Poccuiickast pyaHas KOMIIaHHA», COIVIACHO KOTOPOMY OTBETYMK IpPOAai, a
ucren kynui 90 % nonu B ycraBHoM kanutaie TOO CII «Kazaxcrancko-Poccuiickast pyaHasi KOMIaHUS 110
rere 9900000 momn. CIIIA. OgHako B KauecTBE YCIOBHS JOTOBOPA CTOPOHEI OMPESTHIIN, YTO HUCTEI] yIlIa-
YUBAeT IEHY J0JH B TeUeHHe 3-X OAHKOBCKUX JHEWH ¢ MOMEHTa MPEOCTABICHHUS UCTIIOM OTBETUHKY OTKa3a
rocyaapctBa PK oT npuoOpeTeHns oTuykIaeMoi o1 B MOPsAKE MPHOPUTETHOTO NpaBa, MperlyCMOTPEHHO-
ro 4. 3 cr. 71 3akona PK «O mHempax u Heapomnoas30BaHumy. [Ipy 5TOM CIIeITHaIbHO OTOBOPHIIH, YTO €CITH JI0
18 mast 2007 T. OTBEeTYNKOM (TI0 JAHHOMY JIOTOBOPY — TPOJABIIOM) HE OyAET MOIydeH OTKa3 TOCyAapcTBa OT
nproOpeTeHNs OTIYKAaeMON JOJIH B HOPSIIKE MPHOPUTETHOTO MPaBa, TO KaKAas U3 CTOPOH MMEET IPaBo B
OJTHOCTOPOHHEM MOpPSAIKE OTKA3aThCs OT UCIOIHEHUS I0TOBOPA, U B 3TOM Cllydyae JIpyras CTOpOHa JOJKHA
BEPHYTH BCE MOIYIEHHOE IO CJIENKE.

Cynom ObuTO ycTaHOBJIEHO, 4TOo 10 18 mas 2007 r. OTBETYMK HE MOJYy4MsI OTKaza rocygapcrsa PK
OT IPHOOPETEHNUS OTUYKAAEMON JOJIU B IOPAAKE IPHOPUTETHOTO MIPaBa U PEILIMII BOCIIONB30BATHCS IPABOM,
MIPEIOCTaBIICHHBIM €My JOTOBOPOM, W PAacTOPTHYTH B OJHOCTOPOHHEM IOPSAIKE JTOTOBOP KYIUIH-TIPOIAKU
nonn. Takoe penieHne yIoJIHOMOYEHHOTO opraHa 00 oTka3e OBII0 HampaBiieHO oTBeTUnKy 14 mrous 2007 1.,
T.€. CITyCTsI MECSI CO JHSI, YCTAHOBJICHHOTO JOroBopoM, U 22 uioHs 2007 r. ucTel MOJy4usl U3BEIICHUE O
PacTOP)KEHUH IOTOBOPA OTBETUYHUKOM.

CrnemoBaTenbHO, HA OCHOBAaHHWU TOTO, YTO pelIeHre 00 OTKa3ze TocyJapcTBa OT MPUOOPETeHUs OTUYX-
JaeMo JoiM OBUIO TPEJOCTaBICHO C OMNO3JaHMEM, B HapylICHHE YCJIOBHH JOroBOpa OTBETYHK
B OJHOCTOPOHHEM TIOPSJKE OTKa3aJcsl OT JOroBopa. 31eCh HEOOXOIUMO OTMETUTh, YTO 3aKOHOM O HeIpax
Y HEeZIPOIIOJIb30BaHUH 3aKPEIUICHO TOJIBKO CaMO MPHOPUTETHOE MPaBO TOCYJApCTBA HA MPHOOPETEHUE OTUY-
XKIaeMOro IpaBa HEPOIOJIb30BaHUs U (M) AONM ydyacTus (MakeTa akiuid) B IOpUAMYECKOM Jnne, o0ia-
TaloIleM MPaBOM HENPOIIONb30BaHus. B pa3BuTHe TaHHOrO MONOXKEHHUS O MPUOPUTETHOM IpaBe roCcyAapcCT-
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O «MpyopUTETHOM MNpaBe» rocyAapcTBa B BOMPOCAX HEAPOMNOSb30BaHNS. ..

Ba OBUIO MPUHSATO crienuaibHOe nmocTaHoBieHue IIpaButenserBa PK «O co3naHuu MeXBEIOMCTBEHHOU KO-
MHCCHH TI0 BOIIPOCaM MPHOOPETEHHS TOCYJapCTBOM OTUYKIAeMbIX MPaB Ha HEAPOTOIb30BAHHUE (MX YACTH)
u (An) fgoJet yaactus (TTaKeTOB aKIliil) B IOPUINICCKOM JIHUIIE, 00JIaTar0IIeM IPaBoOM HEAPOTIOIL30BAHMS
ot 29 uronst 2005 . Ne 789, kotopeiM ObuTH yTBepKAeHB CocTaB MexBenoMcTBeHHOM Komuccuu 1 Ilono-
xkerne o Helt. Oxgaako B IlomoxeHnu o MexBeTOMCTBEHHON KOMUCCHY B cCaMOM 001IIeH GopMe ompeeIcHbI
3aJla4yd U IpaBa KOMHUCCHH, a TAK)KE€ OCHOBHBIE Hadaja OpraHU3aIiy ee JesTeIbHOCTH. B mocnennem cirydae
B OOJIBIIIEH Mepe perfiaMeHTHPOBaH MOPSJIOK MPOBECHUS 3acenannii KomMuccuu — moIroToBKa mpeyioxKe-
HUI 110 MOBECTKE JHS 3acefanusi, opopMIIeHHE POTOKOJIa, MPaBOMOYHOCTh MPOBeAeHUs 3acenannii Kommc-
cuu (He MeHee 2/3 OT OOIIEro Yuciia YICHOB), MPUHATHE pEIIeHUs (MPOCTHIM T'OJOCOBAHHEM OT OOILEro
YHclia YJICHOB), YBEIOMIIEHHE 3aMHTEPECOBAHHBIX JIMII O Pe3yibTaTax paccMoTpeHus. Uto kacaercs KOH-
KpPETHBIX CPOKOB, TO TOJILKO B OJHOM CJIy4ae YCTaHOBJICH CPOK B TPH JHS JUIS CEKpeTaps, B KOTOPHIH OH
00s513aH YBEIOMUTH BCEX WICHOB O TIOBecTKe NHS 3aceqanns Komuccuu. CoBepilieHHO 04€BUAHO, YTO HE TO-
JYYWIA CBOETO 3aKPETyICHUsS TaKhe BaXKHBIE BOIMPOCHI, KaK MOPSIOK M CPOKH MMOJAYN M PACCMOTPEHUS 00-
palleHnui HePONOab30BaTeNeii 00 OTUYXICHUU MPaB HA HEPOIOIh30BaHHUE (MX YACTH) IO KOHTPAKTaM Ha
HEAPOTOIb30BaHUe, 00 OTUYKJICHUH JTOJIM y4acTHus (IakeTa) akiuil) B IOPUAMYSCKOM JIUIE, 00JIaaaronieM
MIPaBOM HEAPOTIONIb30BaHUS, U T.1I.

OpaHako B pacCMaTpUBAEMOM HaMU CITydae CTOPOHBI CAMU YCTAHOBWIIM IIPABUIIO O TOM, YTO €CJIH CITyC-
T4 1,5 Mecsia co AHA 3aKIIOYEHHs] JOTOBOpA OHU HE MONydaT OTKa3 roCyapcTBa OT NPUOOPETEHUs O B
MOPSKE MPUOPUTETHOTO TpaBa, TO KaXaas M3 HUX MMEET MpaBO Ha OJHOCTOPOHHHUU OTKa3 OT JOTOBOpA.
Cyn Haa30pHON MHCTAHIIUH MPU3HAN MOJ00HOE YCTAaHOBIEHHE CPOKAa OTPaHWYSHHEM MPaB W 00sS3aHHOCTEH
CTOPOH, B CHJITy KOTOPOTO yYKa3aHHBIA CPOK IOPUANYECKOTO 3HAUCHUS HE MMeeT. Torja Kak aneJuIsiiuOHHBIN
CyI Ha OCHOBAHHWHU 3TOTO HAPYIICHHUS YCIOBHUS JOTOBOpA O CPOKE MOIYYCHHS OTKa3a TOCyJapCTBa BBIHEC
pemienre o0 OTMEHE pelleHus Cyla MepBoi mHCTaHIwH. Ha Hamr B3I, 34€Ch SBHO CMEIIAINCh YaCTHO-
MPaBOBBIC U MyOJMYHO-TIPaBOBEIC OTHOMICHHU. OCHOBaHUS M MOPSAOK peaH3aluy MPUOPUTETHOTO TpaBa
rocylapcTBa — 3TO MyOJUYHO-TIPABOBBIC OTHOIICHHUS U TIOMBITKA UX YPETYJIUPOBATh C MMOMOIIHI0 HOPM JI0-
TOBOPHOTO TIpaBa SBJSETCA OMHO0YHOM, OHA W MPHUBENa Cy/ aneUIAIHOHHON WHCTAHIINY K BEIHECEHUIO He-
BepHoro pemenus. [loctanoBienneM Haa30pHOM Koserun BepxoBHoro cyaa PK Owiio ykazano Ha Heco-
CTOSATENBHOCTH BBIBOJIA CY/Ia ANICJUISIIMOHHON WHCTAHIIUU O TOM, YTO COTJIACHO JIOTOBOPY UCTIIOM 0 18 mas
2007 . He 6BuT TONTydeH oTKa3 PK oT nmpuoOpeTreHns oTIyKaaeMoi 0|, TO3TOMY OTBETUHK BIIPABE B OJI-
HOCTOPOHHEM TOPSZKE PACTOPTHYTH JOTOBOP KYIUIU-TIPOJAXKH NTONH. M3710KeHHOE 00CTOSITETBCTBO CBHIE-
TEIhCTBYET 00 OIMIMOKE MPH TOJKOBAaHHHM HOPM MAaTEPHUATBHOTO 3aKOHA, TIOATOMY MOCTAHOBICHHUE KOJIICTUH
0 TPaXJIAHCKUM JeJIaM Cyna I'. ACTaHbI MOAJIEKUT OTMEHE, C OCTAaBJICHHUEM B CHJIE pEIIeHUs cyAa Mep-
Bo# mHCTaHMH [12]. 3meck XoTenoch ObI J0OABHUTH, YTO JTOTOBOPOM BOOOIIE HE MOTJIO OBITh ITOCTABICHO KaK
HETIPEMEHHOE YCIIOBHE MOIyYeHHE 0TKa3a rOCyIapCcTBa OT NPHOOPETEHHS TOH B MOPSIIKE IPUOPUTETHOTO TIpa-
Ba B KaKOW-TO KOHKPETHBIH CPOK, IPUTOM, YTO TaKOH CPOK HE YCTAHOBJICH 3aKOHOJATENLCTBOM. Kak moryt
CTOPOHBI CBOUM BOJIEM3BSBICHUEM OIPEACIATh CPOK PACCMOTPEHHS YITOTHOMOYEHHBIM OPraHOM KaKOTO-TH00
pelIeHns] U TOBEACHUS €T0 10 3aMHTEPEeCOBAaHHBIX JHIl? Eciy cremoBaTh MONIOKEHUSIM pacCMaTpuBaeMoro Jo-
TOBOpAa, TO 3TOT CPOK cocTaBui 1,5 Mecsna. OH ObUT HAPYILEH, TOTIa HYKHO OBUIO 00palaThcs C MPeTeH3UsIMU
K yTIOJTHOMOYEHHOMY OpraHy, OCKOJIBKY B HAPYIIIEHHH CPOKa BUHBI HCTIIA HET M HE MOXET OBITh (Jpyroe JIerno,
ecir OBl perreHue ObIII0 BRIHECEHO paHbIIe, HO 10 BHHE MCTIIA OHO HE OBUTO B CPOK JIOCTABJICHO OTBETUHKY).
[To3TOMYy, Kak COBEpIIIEHHO BEPHO OBLIO YKa3aHO B ITOCTAHOBIICHHUH CYZa HAI30pHON WHCTAHIIUH, JAHHBIA CPOK
IOPUANYECKOTO 3HAYCHUSI HE IMEeT.

Taxkum 00pazoM, «ITPHOPUTETHOE MPABO TOCYAAPCTBA» — ATO KATETOPHs MyOJUYHOTO IpaBa, MOTOMY
YTO TOCYApCTBO YCTaHABIMBAET ITO MIPABO, PEaAIN3ysl CBOE MIPAaBO TOCYJapCTBEHHON COOCTBEHHOCTH Ha HENpa.

I'maBoit Hamero rocymapctea H.A. HazapOaeBbiM OBUIO MOPYYEHO IO KOHIIA Tofla 00eCIeYnuTh PUHS-
e HoBoro Komekca o Henpax [2]. 27 nexabps 2017 r. 6su1 npuaAT Kogeke Pecy6nmkm Kazaxcran «O He-
Ipax W Hempomois3oBaHUM» (mamee — Komekc o Hempax), KOTOPBIH B HacTosllee BpeMsl HE BBEACH
B JICHCTBUE, 32 UCKIIIOUCHUEM YacTH TpeTheil 1. 4 cT. 278 [13].

B noBoM Kopekce o Hempax MPHOPUTETHOMY IpaBy TOCyaapcTBa TMOCBsmeHa cT. 43. B oTimume ot
npeasiaymero 3akona o Heapax 2010 r. [4] Komekc o Hempax COXpaHseT IPUOPUTETHOE MTPaBO TOCYIapCcTBa
TOJIBKO «Ha MPUOOPETEHUE OTUYKIAEMOT0 TIpaBa HEAPOIIOIB30BaHNUS (0K B TIPaBe HEAPOTIOIb30BAHHUS) 1O
CTPaTETMYECKOMY YYaCTKy HEJpP, a TAK:KEe BBITYCKAEMBIX B OOpallleHue Ha OpTraHM30BAHHOM PBIHKE IICHHBIX
Oymar akimuii ¥ Jpyrux IEHHBIX OyMmar, SBISIOMIMXCS O0BEKTaMH, CBS3aHHBIMH C MIPaBOM HEAPOIIOJIb30Ba-
HUS, TI0 CTpaTeruueckomy ydactky Henp» [13]. Hosemsoil siBigercs u 1. 2 cT. 43, pa3bACHAOLMUN coaepxa-
HUE NeUHUINH «CTPATETHYECKUN YYaCTOK HEJp». B 4acTHOCTH, CTPATErHueCKUM SIBIISETCS YYACTOK HEAP:
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«1) comeprkaniuii Teosiorndeckue 3amnackl HehTH B 00beMe OoJiee MATUACCATH MWILIHOHOB TOHH WU TIPH-
poIHOTO Ta3a 0Oojee MATHAIIATH MHIUTHAPJIOB KYOMYECKHX METPOB; 2) PacHOJIOKEHHBIH B Ka3aXCTaHCKOM
cektope Kacnmiickoro mops; 3) comepkamuii MecTopokeHne ypada. [lepedeHs cTpaTernaecKux yIacTKOB
Heap yrBepxkaaercs [IpaBurensctBoM Pecniyonuku Kazaxcran» [13].

Kaxk ormeTmn muamCTp TI0 HHBecTHIHSIM | pa3BuTHio PK XXennc KaceiMOek, mpo3padHOCTh U MMPOCTOTA
MPOLIEAYpP MPEAOCTABICHHUS TIPaBa HEAPOIOIB30BAHMUS SBISETCS STAIOHOM WHBECTHIIMOHHON MPHUBIIEKATEb-
HOCTH B MHPOBOM IOPHOPYJHOM ceKTope. BHenpeHne mydmux noaxonoB B JaHHOM Kozekce A0mKHO cTaTh
TOTYKOM K IpopbiBy Kazaxcrana Ha MUpPOBOI PBIHOK I'€0JOrOpa3BEAKHU, MPUBICUYCHUIO COBPEMEHHBIX TEX-
HOJIOTUH pa3BeAKH M JOOBIYM, CO3IaHUIO HOBBIX PabOYMX MECT MMEHHO B OTAaJeHHBIX pernonHax. llo ero
CJIOBaM, C IIEJbI0 00eCIeueHHs CYIIECTBEHHOTO TIPUTOKA HHBECTOPOB B T'€0JIOTOPA3BENIKY, B KAUeCTBE KITIO-
4eBOro HOBOBBeAeHHUsI Kogekca Ob1o BRIOpaHO BHEIPEHHE YIIPOIIEHHOTO MOpsAKa MPeJoCTaBIeHUs IpaBa
HEAPOTIOIh30BaHNA, OCHOBAHHOTO HAa TIPUHIIUIIE «IIEPBOW 3asABKM» C €XEroJHO BO3PACTAIOIICH CTaBKOW
aperapl. Bce HoBoBBenmeHus1 Komekca COOTBETCTBYIOT HaWJIydIlleii MHPOBOM IpakTHKE, oOecredaTr KOHKY-
PEHTOCIIOCOOHOCTh YCIIOBHI HEAPOIONb30BaHus B PK B cpaBHEHUM ¢ APYrUMU CTpaHAMHU U MOBJICKYT 3Ha-
YUTENBHOE YIYYIICHUE WHBECTULIMOHHOM MPUBIEKATEILHOCTH OTPACH, MOCIY>KaT OCHOBOM ISl OTKPBITHUS
HOBBIX MECTOPOXKICHHM, TTOSBICHUS TOMOJIHUTEILHBIX pabounx mecT [14].

[onaraem, uto c oOpereHHeM opuanUecKoi cuiibl Kogekca o Heapax 3aKOHUHUTCS «3pa» OIOpOKpaTH-
3alUy JUIsl HEAPOMOb30BaTeNel, Tak KaK MM YCTaHABIMBAIOTCS KOHKPETHBIE KPUTEPUH BO3HUKHOBEHUS
TPUOPHUTETHOTO TPaBa» TOCYAApCTBAa, HE TO3BOJISIONIME CyAaM HCIOIB30BaTh MPOOEIBI IEHCTBYIOMIETO
3aKOHO/IaTENIbCTBA TI0 «CBOEMY YCMOTPEHHIOY, HCTOIKOBBIBAsI 3aKOH COOOPa3HO CBOEMY BHYTpPEHHEMY yOe-
KJICHUI0O W TIOHUMaHUIO mpaBa. [lomoOHas yHuukanus 3aKoHa, HalpaBJICHHAs Ha peanu3anuio pedopm,
npoBoauMbIx [IpaButensctBoM PK B 1emsix co3mganns 61aronpusiTHOTO MHBECTHIIMOHHOTO KIIMMAaTa, Ha Halll
B3TJISI/I, HE MOXKET HE MPUBECTU K 0XKHIAEMBIM TOJIOKUTEIBFHBIM pe3ybTaTaM Uit SKoHOMUKH KazaxcraHa u
€€ JalbHENIIEro pa3BUTHS.
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O «MpyopUTETHOM MNpaBe» rocyAapcTBa B BOMPOCAX HEAPOMNOSb30BaHNS. ..

A.O. Hykimea

Ka3zakcran Pecny0iMKachIHBIH JKep KOWHAYbIH NAaiIaJIaHy MIceJeiepinjaeri
MeMJIEKeTTiH «0achIMABIK KYKBIFbD) TyPaJibl

Makana aBropsl Ka3zakcran PecmyOGnukachlHBIH SKOHOMHKAIBIK JaMybBIHBIH CTPATErHsCHl IIETEl
MHBECTULMSIIAPBIH TapTy JKOHE HOTIKEINI NaiifanaHyapl yebiHanbpl. MHBeCTHLMANAP AL OYKiTNIeMaiK
KoJziay jkoHe Kopray KasakcranHblH 0acka eigepMeH e3apa THiMAI d9KOHOMHUKAJIBIK CEePiKTeCTIriHIH
OarbITBIHBIH Oipi JKoHe OOBEKTHUBTI KakeTTi ypaici Oonbin canamaapl. Con cebenti Kaszakcran
PecrnyOuikachl TOyeJICI3[IriH jkapuslaFaH COTTEH 0acTal opKallaH SKOHOMHKAHBIH JaMybl MEH
eJeri TYPFBIHAAP/BIH o-ayKaThIHBIH apTThIpy. bipak kasipri Tapma Kazakcran PecryOiankachIHbIg
KOJIZIAaHBICTAaFbl 3aHHAMACBIHIA «OachIMIBIK KYKBIKTBIH» KYPBUIBIMBI K€H TYpAE NaigaaaHbUIajibL.
Opnebuerrepae KopceTinrenaei, «Oyi KYKBIKTHIH 6ap OOybl MEeMIICKETKE SKOHOMHKAHBIH dPTYpIIi
asiCblHA apajacyblHa, aHBIKTAIFaH OOBEKTLIEpIl HEeNeHyre acep eTyre, KOPHOPAaTHBTIK KYKBIKTBHIK
KaTbIHAcTapa Oipiry MeH KOCHINI aly MacelenepiH Oakplnayra MYMKIHIIK Oepexmi». 2017 KbUiablg
27 xenroxkcanbiHaa <«OKep KolHayel KoHE JKep KOHHAybIH maimamany Typansl» Kazakctan
Pecnybnukaceiabiy Kogexci kaObuiaanabl skoHe Kasipri Tanga 278-6antThlH YLIIHINI TapMaFbIHBIH
4-TapMakiacelH KOCHaraHAa KoyijaHbicka eHOeil Typ. Makama aBTOpbIHBIH mikipiHie, Komekc
KYLIiHEe €HI'eH COTTeH OacTall, *ep KOWHayblH MaiijanaHylibuiap yIIiH OIOpOKpaTH3aLus «Ke3eHi»
asKranap i, SFHU, KYKBIKTBI ©31HiH IMIKI HAHBIMBI MEH TYCIHITiHE COWKEC 3aHJbl TAIKBUIANTHIH
COTTapra KOJIJIAHBICTAFbl 3aHHAMAHBIH aKayJIBIKTaphIH «©3 Kapaybl OOHbIHIIA» MaiijaJaHybslHa pyKcaT
eTIIeH, MEMIJIEKETTIH «OachIMIBIK KYKBIFBIHBIHY» Iaiaa OOJyBIHBIH HAKTBl KpUTepuiliepi OekiTtinep
emi. Komaiinpl HMHBECTHIWSIIBIK KIMMaT oOpHATy MakcateiHna KP  YkiMmeTiMeH jkacanaThiH
pedopmanapasl Ky3ere acblpyra OarbITTalfaH 3aHIapIblH OChIHIAN OipereiiieHyi, aBTOPHBIH
Ke3KapachiHa caiikec, Ka3zakcTan 5KOHOMUKACHIHBIH KSHE OHBIH 9pi Kapail 1aMmybl YIIiH KYTUIETiH OH
HOTHOKEJEpre 9KeJIMel KoMachl aHbIK.

Kinm ce30ep: memiekeTTiH 6aChIM KYKBIFbI, II€Te] HHBECTULMSIAPHI, MEMJICKETTIH MHBECTULIMSIIBIK
TapTHIMABUIBIFBI, KEp KOWHAYBIH MaijanaHy Typaisl 3aHHama, KazakctaH PecryOiukachIHBIH
9KOHOMHUKAIBIK JaMy CTPaTETHSICHL.

A.A. Nukusheva

The priority law of the state in the issues of subsurface
use in the Republic of Kazakhstan

The strategy of economic development of the Republic of Kazakhstan involves the attraction and ef-
fective use of foreign investment. All-round support and protection of investments is an objectively
necessary process, one of the directions of mutually beneficial economic cooperation of Kazakhstan
with other countries. In this regard, the Republic of Kazakhstan, from the moment of proclamation of
independence, invariably maintains its course on economic development and the welfare of the coun-
try's population. However, in the current legislation of the Republic of Kazakhstan, the construction
of the «priority right» is increasingly being applied. As it is noted in the literature, «the existence of
this right enables the state to actively intervene in various spheres of the economy, influence the own-
ership of certain objects, control mergers and acquisitions in corporate relations». On December 27,
2017 the Code of the Republic of Kazakhstan «On Subsoil and Subsoil Use» was adopted, which is
currently not enacted, except for Part Three of Paragraph Four of Article 278. The author of the arti-
cle believes that with the acquisition of legal power of the bowels of the Code will terminate the «era»
of bureaucracy for subsoil users, as it establishes specific criteria for the emergence of the «priority
right» of the state, which does not allow courts to use the gaps of the current legislation «at their dis-
cretiony, interpreting the law in accordance with their internal conviction and understanding of law.
In the opinion of the author such unification of the law aimed at implementing reforms carried out by
the Government of the Republic of Kazakhstan in order to create a favorable investment climate can-
not but lead to expected positive results for the economy of Kazakhstan and its further development.

Keywords: priority right of the state, foreign investments, investment attractiveness of the state, legis-
lation on subsoil use, strategy of economic development of the Republic of Kazakhstan.
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Common ownership model in the Roman private law

The features of development and implementation of ownership mechanism of legal regulation in the
Roman private law, the principles of which were fully accepted by modern Kazakh law, and almost
all modern European codifications are considered in the article. Originating as an exception, admitted
by the Roman lawyers for regulation situations that cannot be ignored, over time, this Institute ac-
quires all the features of the mechanism of legal regulation of common property, the classic form of
which was share ownership. The author shows that the Roman lawyers in the relationship of common
ownership put the emphasis on external relations exactly, emphasizing the material nature of this rela-
tionship, while the essence of corporate relations between owners themselves was ignored. The author
considers that the lack of clear regulation of internal relations between co-owners and justify their re-
lationship and determination the advantages with absolute external relations of the property was the
main lacuna of legal regulation of common ownership in the Roman period, which gave rise a signifi-
cant number of disputes between participants of common ownership. At the same time, the Roman
lawyers developed system of protection of participant’s rights through actions aimed at ending of
common property and compensation of expenses for the total thing and loss expenses incurred by the
participants, which made it possible to resolve these disputes effectively. At the end of the work the
author formulates the features of common ownership model in the Roman private law.

Keywords: common ownership, participatory share ownership, limited interest, owner, common thing,
agreement, the Roman private law, possession, use, disposal, property right.

The institution of property right has always occupied a central place in the civil law. Property right
permeates most of all existing relationships, one way or another in contact with the concept of «property»:
contractual, family, housing, hereditary, and many others. This circumstance explains the interest of scien-
tists to model of property right, features of its formation, development, implementation and protection. This
institution was in the sphere of scientific interest and the Roman lawyers, as evidenced by numerous treatises
and opinions on this subject. It is natural that their statements were the product of scientific thinking about
the relationship of that time; however, many of the provisions on the property right of the Roman period are
reflected in the modern law of many states. The same applies to the total of property relations. The common
property construction, developed in the period of Ancient Rome, perceived by almost all member states of
the Romano-Germanic legal system. In this regard, we consider that at the analysis of this institution in the
legislation of any European jurisdiction, it is necessary to start from the Roman model of common owner-
ship.

«Roman law was the law of brilliant civilization that stretched from the Mediterranean to the North,
from Byzantium to Britain, summoned in the soul of contemporaries like the nostalgic feeling of unity, lost
by Christian world» [1; 35]. As S.S. Alekseev rightly said, at one time it produced «a strong, perhaps even
«explosive» intellectual enrichment of law, when the mind is «broken» in the area of social regulation, and in
connection with the needs of business life and law practice and has shown its force in the creation of legal
mechanisms, constructions and categories of high intellectual order. ... Therefore, it is almost ready-entered
the human culture. And it is not entered as a system of effective legal regulations ... , but as intelligent legal
values - a complete system of legal constructions, structures, categories, conceptual and lexical system,
summarized in VI century in Justinian Digest compilations (Code)» [2; 139].

Analysis of sources allows suggesting that the law of property in Roman private law was the most de-
veloped law. Such feature as an individual was characteristic for whole Roman private law in general, and the
right of ownership, in particular, and consistently traced in everything that is connected with it [3]. Just the fact
that ownership is the exclusive right encouraged the Roman lawyers to think about the impossibility of the
existence of several persons ownership right in the same thing [4; 180]. However, law enforcement and trea-
ty practice of friendly connections, as well as events that do not depend on the will of future participants,
created a situations in which it was necessary to regulate the relations of persons, both have the same claim
on the same object. This situation, for example, was often encountered in the succession of one indivisible
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thing by several entities, either as a result of an indissoluble mixture of materials of several persons in the
case of a new thing creation, and so on.

Because these situations demonstrated a gap in the legal regulation of private relations, the Roman law-
yers have tried to find a way to resolve it. The literature states that one of the first who suggested idea of
many individuals ownership on the one thing in ideal proportions - pars pro indiviso (D.50.16.25) put for-
ward the ancient classic Kv. Mucius Scaevola. According to this structure, pars pro indiviso each participant
was the subject of legal share in the right to a thing (pars quota).

This issue was developed in detail in Tselza works. He considered that there can be no ownership or
possession of two parties as a whole: and no one is the owner of the part of object, but has ownership to the
part of entire undivided whole [4; 181].

From this thesis it implies that one object can be owned by two or more persons without dividing it into
determined material parts. Otherwise there would be the need to study the new right of two or more persons
on one subject did not arise, because each would be considered the sole owner of the part of object. Tselza
emphasized that common parts are comprehended more consciousness than physically, on the basis of that,
he has put forward the idea of simultaneous existence of ownership of the entire thing in inseparability and
its property to a certain percentage of ownership of each of the joint owners [4; 181]. He argued that «there
can be no ownership or possession of the same thing, which are carried out by two persons in full» [5; 466].
The right of each of the two owners on the one subject has been limited, in this case, by the right of others on
the same subject. In fact, it turned out that this construction did not fit into the scheme of absolute property
right, in which each owner is entitled subject, and he opposed all other subjects, except himself, thus ensur-
ing the common property «bad substantial sphere» [6; 17].

But even with all the existing contradictions common property could not be prohibited, because such
situations arised, and in some cases for certain things it was a necessity. In this regard, it can be argued that
the Roman private law permitted, exactly — permitted situation where a thing and ownership of it could be-
long to more than one person at a time.

Thus, a ban or exclusion of cases of formation of joint ownership relations have been impossible, but
such cases have been kept to a minimum, and also rules governing the rapid elimination of community were
developed. This trend has been pronounced in the classical Roman law, which equates the legal status of co-
owner and sole proprietor, if the relationship of common ownership was inevitable.

It should be noted that the only form of joint ownership in Roman law of the classical period was a
common share ownership Previous periods of Roman law was characterized by also jointly owned institu-
tion.

However, during the period of young republic joint ownership more and more being pushed back in the
period of classical law completely disappeared. The common share ownership, considered then the classic
form of common property, more in line with its concept [7].

While serving existence of common ownership in the Roman private law the property divided by some
common parts, indivisible things in which shared «... more intellect than in reality was understood» [4; 102].
Tselza wrote that each of the co-owners «totius corporis pro indiviso pro parte dominium habet», has a share
ownership of the whole thing in general [8; 100]. From what we can conclude that in the ownership of indi-
visible object in the Roman private law, each participant had some mental (ideal) share, remaining the owner
of all things in general. This approach enables to justify the claim of each participant of common ownership
of the object as a whole, in terms of realization of proprietary rights, as one general right to object to deter-
mine the extent of forcing the capacity of each co-owner to an object as a whole.

Despite the fact that the Roman lawyers have left the exact definition of property right, mentions of the
right of ownership of their works are there.

And if under the sole private ownership these powers were implemented individually by the owner, in
the case of subjects plurality of participants of joint ownership realized these powers in a different order.

Such proprietary rights as ius utendi (usage right thing), ius fruendi (right fruit extract, revenue), ius
abutendi (right order) have been known in Roman private law [8; 92].

Individual authors add possidendi (right to possess the thing), ius vindicandi (the right to demand a
thing from the hands of each its actual owner, no matter - the owner or holder) to these pieces of content
ownership rights [8; 92].

According to I.B.Novitsky, the list of individual proprietary rights of owner in the Roman private law is
not exhaustive and could not be such, because the fundamental view of the Roman lawyers to private owner-
ship is that the owner has the right to do with his thing all that it is not forbidden [8; 93]. From what we can
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conclude that, despite the fact that ownership was the most extensive of the existing rules on the thing, even
it cannot be unlimited. These limits are concerned, first of all, ownership of the property.

All these powers included in the content of the common property. Common property was carried out
jointly by all the participants. Guiding principle of the organization of joint property right was the principle
according to which the possession of the whole thing was seen as a possession of the totality of all shares.

Here you can trace the duality in question of the essence of the share, because, according to Tselza the-
ory, share in the common property - a share in the right to the property, rather than the share in the property.
Possession of the thing and the right possession (cumulative share) are not equivalent concepts.

General co-owners had the right to possess and use the thing together. All equity owners, their commu-
nity, acted as sole owner. The order of the powers of possession, use and disposal of a thing in general, and
the proportion, in particular, was constructed similarly to sole proprietorships, that is, for the powers of own-
ership in relation to things in general, it was necessary to express the general will, and for the disposition of
its shares was sufficient of will of one co-owner. That is, in the Roman private law, there was a classic set of
competences in relation to whole thing, and additional entitlement orders with respect to the share of each
co-owners. Authority in respect of all thing implemented by agreement of the parties, while the authority in
the proportion sold at the discretion of the holder. Each co-owner can independently of other alienate his
share burden her usufruct or pledge, appropriated (in the appropriate proportion) the fruits from it, and the
acquisition of a common slave (servus communis), as well as participated pro quota in responsibility for
damages arising from a common thing [9].

The fruits acquired by them, too, with the definition of ideal parts in the right. Shares of each participant
a common property can be either equal or unequal (at doubt equal parts were assumed) [8; 100].

If the use of an ordinary thing coming out of order frames that the consent of all was required
(D.2.22.7.1). Express consent of other owners, in some relations was required for the validity of the act of
one of the co-owners. For example, to establish servitude (which basically defies division) and for the remis-
sion on will of public servant.

In the cases, if that who wish to set free a slave owner is not received, for example, the express consent
of the other owners, the slave remained in the power of the other owners, then releasing the owner the prop-
erty right to his has lost, that leading to a redistribution of shares of the other participants in common owner-
ship.

Consent of the other participants was required and to take the necessary measures to preserve the things
that are in common ownership. In the classical period, each of the co-owners could control the thing as a
whole and make changes to it, being limited by the right of prohibition (ius prohibendi) from other partici-
pants. Most had no advantages over the minority, and prohibiting of one could stop any innovation, con-
ceived by the others (D.8,5,11) [9].

If there was no objection the act of one of the co-owners had full effect. In this sense, the classical
thought that silence - this consent (or at any rate - the lack of prohibition, which in this case is sufficient) [9].

The relationship of common ownership could arise either at the request of the participants, motivated by
the presence of general interest in the common use of the property, and accident. As R.Zom notes, in the
first case a contractual relationship were established, the right to association acted between the co-owners, in
the second case there was quasi contractual relationship, then there is a commonality acted like a partnership
[10; 298].

Analysis of sources suggests confirming that relations of common property participants were consid-
ered as a relationship of persons linked together by an agreement, even in those cases where co-owners fell
accidentally into these relations, such as at inheritance of one indivisible thing. Such a community called
communion in quam incidimus - the community in which we fall, that is, random; hence the name communio
incidens [4; 102].

If there is the possibility of accidental contact with the community, called as common property, it is log-
ical that every person should have the opportunity, or a mechanism to get out of it.

This mechanism has existed in the form of a co-owner right at any time request under common owner-
ship. For this he was given action communi dividundo [8; 100]. It could be applied only in the case where
the common property occurred not as a result of the conclusion of the partnership agreement.

This suit, in contrast to other claims decided by check, ascertain and protect right already existed be-
fore, served as a way to establish new rights. Thus, for example as described in I.B. Novitsky, Lucius and
Titsy have inherited from his father the land; not wanting to save the state of community right, they cannot
be together to achieve mutual agreement on the section; so they seek the assistance of the court (the claim for
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section). In this case the court established for each of them the right of ownership to a specific part of their
land, or (if you cannot partition) provided one of its joint owners, assigning a different obligation to pay the
appropriate amount of money, etc. [8; 100]. As can be seen from this example, such a solution has estab-
lished a new right because, for example, Lucius before section partition was owner of share, after such parts
become the owner of the land. At the same time, the newly established right based on preexisting common
ownership, so this way of acquiring property right on existing even in Roman law classification considered
as a derivative. Similarly, acting and action for the inheritance section (actio familiae erciscundae) to co-
heirs [9].

In the case of mutual claims of the co-owners claim formula includes not only demonstratio and
adiudicatio, but the intentio «quidquid ob earn rem alterum alteri praestare oportet» («all that is in this case
should ensure to one another») with the appropriate condemnatio, that is all four possible portion of the for-
mula [9]. In the division the judge was guided by its own discretion, but to assess the divisible thing was a
fair price - iusto pretio aestimare [9]. Therefore, in the same process could be resolved not only a question of
termination of common ownership, but also the reimbursement of expenses for a total thing, or for damages
caused by the participants to each other.

As it is clear from the actions mentioned above, in the Roman private law, there was a whole system of
protection of participant’s rights of joint ownership, which suggests talking about common ownership model
with all its attendant trappings presence.

Thus, the analysis of legal literature shows that in the era of the classical Roman law certain rules were
developed and fairly actively apply, which are held in case of common ownership. Based on them, we can
highlight the specifics of the model of joint ownership in the Roman private law, which are as follows:

— firstly, in the Roman private law common property existed and was originally considered as an excep-
tion to regulate the cases in the ownership of the subjects of the multiplicity which cannot be settled within
the framework of existing rules;

— Secondly, the existence of situations in which the owners of indivisible things became subjects under
the agreement and in random order, required the presence of Roman law adequate rules of regulation, rather,
in the second case, since the voluntary union of the situation could be settled by the contract;

— thirdly, the model of joint ownership in the era of the classical Roman law was built according to the
type of absolute law, in which all participants of joint ownership were considered as one authorized person;

— fourthly, the Roman lawyers noted the fact of existence of two groups of relations in the common
property, as powers with respect to all things and in respect of the share allocated, , while the corporate na-
ture of the internal relations of the co-owners was ignored in favor of the material nature of external rela-
tions;

— fifthly, legal regulation of relations of joint ownership in the Roman private law was built on the type
of sole proprietorships, which proves the fact of an individualistic approach which, apparently, to maintain
the viability of construction in which the thing did not belong to individuals but to the society at that every-
one can enjoy the whole thing to an equal degree;

— Sixthly, each participant of common ownership had interests in certain mental right to the common
property;

— Seventhly, that the participants of common ownership regarded as one entity, the decision on the ob-
ject was to be one, too, that there was unanimity present in the content, management and disposition of a
common object;

— Eighthly, there is a need to reach an agreement on issues related to the objects generated much con-
troversy. Presence of deliberate mechanism to protect the rights of participants of joint ownership by the
whole complaints system was caused by these circumstances;

— Absence of an agreement on the management and maintenance of common property entailed an op-
portunity for participants of joint ownership to terminate the relationship.

Thus, as it is evident from the above features, the mechanism of legal regulation of property relations
was developed in the Roman private law with a multiplicity of subjects. If there are a number of gaps related
to the justification of the legal nature of the internal relations of participants of joint ownership to each other
and the relationship of these relationships with external absolute ones, analysis of individual rules suggests
that the Roman individualistic approach to community of co-owners was at one time used as a basis to de-
velop their own regulation of relations community, with all the modern European codifications. However,
the civil legislation of Germany, Switzerland, Austria and France almost immediately eliminated or signifi-
cantly limited the application of the principle of unanimity, as «as for community it is necessary in the first
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place not account of the views of each co-owner, but the ability to find a compromise and implement effec-
tive management and use of a common thingy» [3].

That is an individualistic approach was replaced by a collective one. At the same time, the principles of
community regulation formulated by the classical Roman law, were fully accepted by the pre-revolutionary,
Soviet and modern Kazakh legislation.
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Pum xexe KYKBIFBIHAAFBI JKAJNbI MEHIIIK YJITici

Makanaza Ka3ipri 3aMaHfbl Ka3aKCTaHABIK KYKBIK JKOHE iC JKy3iHAe OapiiblK 3aMaHayd eypomnajbIK
KOAN(UKALMANIAPMEH TOJBIFBIMCH YCTAaHFAaH PHM JKEKE KYKBIFBIHIAFbl OPTaK MEHIIIKTI KYKBIKTBIK pETTEy
MEXaHU3MIH 33ipJiey jKOHE EHTi3y epeKIIeTiKTepi KapacTHIphULILL. PUM 3aHrepiepi skoi OepreH eckepmey
MYMKIH eMec XarJainapabl perTey VINiH aipbIKmia jkarqail peTiHie maiina OOJBIN, yakbIT eTe Keie Oy
HMHCTHTYT JKaJIITbl MEHIIIKTI KYKBIKTHIK PETTey TETITiHIH OapiblK CHUITaTTaMalbIK epeKIIeIKTepiH HeleHesl,
OHBIH KJIACCHKAJIBIK HBICAHBI OOJIBINT YJIECTIK MEHIIIK TaHBUIIBL. ABTOpJIAp OPTAaK MEHIIK KaThIHACTApbIHA
KaTBICTBI PUM 3aHrepiepi ChIPTKbl KaTbIHACTApFa EPEeKIIe Ha3ap ayaapblll, OChl KaThIHACTapJbIH 3aTTBIK
TaOWFATBIHBIH CHIIATBIH aTan KOPCETKEHIIriH, Oipak MEHIIIK HelepiHiH e3apa KapbhIM-KaTbIHACTAPBIHBIH
KOPIIOPATUBTIK MOHIH eleMel KaiablpraHblH KepceTTi. COHbIMEH KaTap OpTaK MEHIIIKKE KaThICYIIbUIAPIbIH
apachIHAAFbl IIIKi KaThIHACTAp/BIH HAKThl PETTENMEYl KOHE OJapAblH AapakaThlHACBIH HEri3gey MeH
MCHIIIKTIH CBIPTKBI a0COJIIOTTIK KaThIHACKIHIAFBI OACHIMIBUIBIKTEI alKbIHAAYIBIH OONIMaybl pUM Ke3eHiHe
JKaJIIbl MEHIIIIKTI KYKBIKTBIK PETTEYAEri 0acThl akay OOJIBINT TaOBUIABI, COHBIH CaJIapbIHAH KAl MEHITIKKE
KaTBICYIIBUTAp/ABIH apachblHAa JayAblH YJIacyblHa OKEJNI COKTHIpABI femn caHaiinsl. CoHbIMEH Oipre pum
3aHrepIIepiMeH JKaJIlbl MEHIIIKTI TOKTaTyFa OHE JKajIlbl 3aTKa KENTIPUITeH 3anall MeH KaThICYIIbLIapFa
KeNTIpUIreH HIBIFBIHAB OTeyre OaFbITTalFaH Tajan KO apKbUIBI KaTBICYIIBUIAPIBIH KYKBIKTapBIH KOpFay
Kyiteci a3ipieH i, o1 OChIHAAM JaynapAbl TUIMIL Ienryre MyMKiHIik Oepai. JKyMbICTBIH KOPBITHIHIBICBIHAA
PHM JKeKe KYKBIFBIHAAFbI KBl MEHIIIIK YJITiCIHIH cCHIaTTayibl OeNrijiepi YChIHbUIFaH.

Kinm ce30ep: »anmnbl MEHIIIK, YJASCTIK MEHIIIK, KYKbIKTarbl yJec, MEHIIIK Heci, OpTaK 3aT, KeJiciM, puM
JKEKe KYKBIFBI, HeJICHY, Maiiaanany, OHIiK eTy, MEHIIIK KYKbIFbL.

T.T. Yrey6aes, A.C. Kuznapbekona

Mopenb o01meil COOCTBEHHOCTH B PUMCKOM YaCTHOM IpaBe

B craTtbe paccMoTpeHbI 0COOEHHOCTH Pa3pabOTKM M BHEIPEHUs] MEXaHH3Ma IIPAaBOBOTO PETYIUPOBAHUS 00-
meil coOCTBEHHOCTH B PUMCKOM YacTHOM IIpaBe, MPUHLHUIEI KOTOPOrO ObLIN MOJHOCTBIO BOCIIPUHSTEI CO-
BPEMEHHBIM Ka3aXCTAHCKUM MPaBOM M MPAKTUYECKH BCEMH COBPEMEHHBIMH €BPONEHCKHMHU KOAU(HUKAIHS-
MH. BO3HUKHYB Kak HCKIIOUEHHE, HOMYIIEHHOEe PUMCKUMH IOPUCTAMH JUIS PEryJIHPOBAaHUS CUTYalUi, KOTO-
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1

pble HEBO3MOKHO HTHOPHPOBATH, CO BPEMEHEM JaHHBIH HHCTHTYT MPHOOPETAET BCE XapaKTEPHBIE YEPTHI Me-
XaHH3Ma IPABOBOTO PETYIUPOBaHUs 00IIell COOCTBEHHOCTH, KIacCHUecKoi Gopmoii KoTopoii Oblia goeBas
COOCTBEHHOCTh. ABTOPHI IIOKA3bIBAIOT, YTO PUMCKHE FOPUCTHI B OTHOIIEHHUSIX 001Iel COOCTBEHHOCTH CTaBHIIH
aKIIEHT MMEHHO HA BHEITHUX OTHOUICHMSX, ITOJYEPKHBAs UX BEMIHYIO NIPUPOJY, IPH 3TOM HTHOPHPOBAIACH
KOPHOpPATHBHASI CYIIHOCTH OTHOLIEHHWH COOCTBEHHHKOB MEXIY COO0OIl. ABTOPHI CUHMTAIOT, YTO OTCYTCTBHE
YETKOTO PeTyINPOBaHMs BHYTPEHHNX OTHOIICHUH MEXy COCOOCTBEHHHKAaMU M 00OCHOBAHHS UX COOTHOIIE-
HUSI ¥ ONpeJieIeHNs IPEUMYIIEeCTBa ¢ aOCOMIOTHEIM BHEITHUM OTHOILIEHHEM COOCTBEHHOCTH SIBIISIIIOCH IJIaB-
HBIM IIPOOETIOM MPABOBOTO PEryIHPOBaHUs 001eil COOCTBEHHOCTH B PUMCKHI MEPHOJ, YTO TTOPOXKIATIO 3HA-
YHUTEIBHOE KOINYECTBO CIIOPOB MEX/Y y4aCTHHKaMM o0mielt coOCTBEHHOCTH. BMecTe ¢ TeM pUMCKHMH 10pH-
cTamu Obla pa3paboTaHa CHCTEMA 3aIIUTHI MPaB YYaCTHUKOB IOCPEJCTBOM HCKOB, HAIPaBJICHHBIX HA Ipe-
KpaieHue oOmmeil coOCTBEHHOCTH M BO3MEIIEHHE PacX0J0B Ha OOLIYIO Bellb U yOBITKOB, IIOHECEHHBIX y4a-
CTHHKaMH, KOTOpast II03BOJIsUIA AT CIIOpHI 3 deKTHBHO paspemars. B 3akimrouenue aBTopamMu chopMynupo-
BaHBI XapaKTepHBIE YePTH MOJIETH 00MIel COOCTBEHHOCTH B PUMCKOM YaCTHOM IIPaBe.

Knrouesvie cnosa: 06ma;[ CO6CTB€HHOCTL, J0JieBas CO6CTBCHHOCTB, JA0JIs1 B IIpaBe, CO6CTB€HHI/IK, O6H.Ia$[
BCIb, COIIAIICHUEC, PUMCKOC YaCTHOC IIpaBO, BJIAJACHUEC, ITOJIb30BAHUE, PACIIOPSIKECHUE, IIPAaBO COOCTBEHHO-
CTH.
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Legal basics for ensuring the realization of electoral
rights by citizens of the Republic of Kazakhstan

The electoral rights of citizens determine the scope of their political freedom, autonomy and self-
determination. The most important indicator of the democracy of a particular society or state is the institution
guaranteeing freedom of elections, which is ensured, first of all, by law. At the same time, special attention is
paid to the fact that it is possible to ensure strict, accurate and complete observance of the guarantees of a per-
son and citizen in various spheres of his interests only if the legal mechanism is constantly improved, the rule
of law is strengthened, and discipline and organization are increased. The article is concerned with the organ-
izational and legal system for ensuring the rights, freedoms and legitimate interests of citizens in the political
sphere through the open election of representative and executive authorities and local self-government. The
author pays special attention to the development of national electoral legislation, improvement of law en-
forcement practice and protection of the electoral rights and freedoms of Kazakhstani citizens, including in
courts, which are now objectively enhanced in conditions of knowledge and application of principles and
norms of international law, international obligations of the state to conduct democratic elections.

Keywords: electoral rights of citizens, international electoral standards, universal suffrage, democratic elec-
tions, principles of suffrage.

Freedom of choice is the most important factor in the intellectual improvement of man, the normal spir-
itual and moral development of each individual. As the English theoretician of political liberalism J. Mill
correctly noted, whose ideas still determine the development of constitutional law, the ability of a person to
understand, judge, distinguish between what is good and what is bad, mental activity and even moral evalua-
tion of subjects are exercised only when a person makes a choice [1; 14].

A necessary condition for the functioning and development of forms of direct democracy is a high level
of political and legal culture, social activity of citizens of the Republic of Kazakhstan. The system of state
power is considered stable only if it is backed by the developed institutions of direct democracy. The true
effectiveness of power is embodied in the unity of its representative and immediate forms of realization.

The transformation of democracy into a real political and legal mechanism ensures the legitimacy and
continuity of power. Basically, such approaches are expressed in the idea of a democratic state and the pri-
macy of the institution of human and citizen rights and freedoms in various spheres, including in the political
sphere. The basic content of this sphere is the constitutional and legal definition of free elections, which act
as an expression of the power of the people, which manifests itself in the system of organization and func-
tioning of state power and local self-government. The electoral rights of citizens determine the scope of their
political freedom, autonomy and self-determination. This ensures the content and behavior of various politi-
cal forces in society. This means that political rights belong to the category of legal phenomena, since they
are connected not only with political activity, but also are regulated by the right to vote, which in its content
and political and legal meaning secures the process of public-legal assessment of representative and execu-
tive bodies of state power and local self-government [2; 146].
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The electoral rights of citizens determine the scope of their political freedom, autonomy and self-
determination. This ensures the content and behavior of various political forces in society. This means that
political rights belong to the category of legal phenomena, since they are connected not only with political
activity, but also are regulated by the law of public elections, which in its content and political and legal
meaning secures the process of public-legal assessment of representative and executive bodies of state power
and local self-government. In modern Kazakhstan, there is an organizational and legal system for ensuring
the rights, freedoms and legitimate interests of citizens in the political sphere through the open election of
representative and executive authorities and local self-government. Ideas of electoral democracy that are re-
alized in most developed countries, as well as the actual experience of the Republic of Kazakhstan, are em-
bodied in specific legal institutions, legal procedures and mechanisms of control by the people over the activ-
ities of power structures.

After gaining independence, the problem of transition of the Republic of Kazakhstan to world demo-
cratic values consisted, in particular, in achieving a harmonious combination of international electoral stand-
ards and political and legal experience.

The development of national electoral legislation, the improvement of law enforcement practices and
the protection of the electoral rights and freedoms of Kazakhstani citizens, including in courts, is now objec-
tively strengthened in the conditions of knowledge and application of the principles and norms of interna-
tional law and international obligations of the state to hold democratic elections.

An important step in the development of international legal norms at electoral law and the right to gov-
ern the country was the Document of the Copenhagen Meeting of the Conference on the Human Dimension.
In this document, a fundamentally new, distinguishing it from other international acts on human rights is that
it gives the parameters of society, the characterization of the state, within which it is only possible to realize
the freedoms and freedoms fixed in it, whereas earlier the definition of such a framework was considered to
be exclusively internal a matter of states [3; 50].

Since the middle of the 20th century, international law has been developing a wide range of internation-
al legal norms that establish the basic electoral rights of citizens, the principles of their implementation, the
obligations of states to ensure the protection of these rights, which became known as international election
standards. Fixed in universal and regional international treaties, they take on the nature of mandatory re-
quirements for the national legislator. The concept of international electoral standards «is understood as a set
of international legal norms that fix the basic electoral rights of citizens and the principles for their imple-
mentation, the availability of which makes it possible to guarantee the conduct of democratic elections and,
thus, exercise the right to take part in state governance through state power institutions, and other protection
of electoral rights and freedoms of a person and citizen, public and international observation of elections.

Along with the general conditions that led to the formation of a new electoral system, the development
of this institution in the post-Soviet period was influenced by international principles and norms of law, in
the context of which the Kazakhstani legislation on elections was reformed. At the same time, international
election standards were of decisive positive significance for the democratization of the state-political regime,
ensuring the rights of citizens to participate in the governance of the state. At the same time, it is necessary to
focus on improving procedures and tools, which essentially determine the nature of the electoral process and
significantly affect the outcome of the vote.

Based on the analysis of sources of international law, international electoral standards are the obliga-
tions of states not only to grant to persons under their jurisdiction any specific rights and freedoms to partici-
pate in free, fair, genuine periodic elections, but also not to encroach on these rights and freedom and take
appropriate measures to implement them. In short, the essence of the analyzed phenomenon is expressed in
the fact that international electoral standards contain the principles of international law relating to the elec-
toral rights of citizens, to the organization and election results.

In our opinion, international standards can not be perceived as something worth immeasurably higher
than any rules operating in each individual state, but such standards serve as guidelines for determining the
direction of development in the sphere of ensuring the electoral rights of citizens, for organizing and holding
elections.

It should be recognized that the Republic of Kazakhstan has gradually incorporated international elec-
toral standards into its legal system. A feature of the legal nature of international electoral standards is their
direct use and application by all participants of the electoral process (for example, by courts of general juris-
diction).
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In addition to universal, universal international election standards, there are also regional international
electoral standards, primarily documents adopted in the framework of regional organizations in which the
Republic of Kazakhstan participates. A variety of such regional international election standards is the Con-
vention on the Standards of Democratic Elections, Electoral Rights and Freedoms in the CIS Member States,
which is an attempt to codify and enrich the international legal norms in the field of organizing the electoral
process.

The principles of international election standards formed the basis of all laws and by-laws of the Repub-
lic of Kazakhstan. Consistent implementation of these fundamental principles implies their harmonization
with generally accepted principles and norms of international law. Neglect of these principles does not leave
the state any chance of integration into the international community, deprives it of the opportunity to build a
democratic legal state.

Ideas of electoral democracy, which are realized in the majority of developed countries, as well as the
experience of the Republic of Kazakhstan itself, were embodied in specific legal institutions, legal proce-
dures and control mechanisms. In modern Kazakhstan, there is an organizational and legal system for ensur-
ing the rights, freedoms and legitimate interests of citizens in the political sphere through the open election
of representative and executive authorities and local self-government.

Universal suffrage as a subjective opportunity for citizens to elect and be elected to public authorities is
one of the main political rights of a democratic state, since it is a legal prerequisite for the direct participation
of a citizen in the management of public affairs. Confirmation of what has been said is the norms of Art. 21
of the Universal Declaration of Human Rights, where the universal suffrage of citizens is declared as «the
right of every person to take part in the government of his country directly or through freely elected repre-
sentatives» [4], and art. 25 of the International Covenant on Civil and Political Rights, where it is proclaimed
as the right of every citizen «to take part in the conduct of public affairs directly, and through freely chosen
representatives; to vote and be elected in genuine periodic elections, on the basis of universal and equal suf-
frage by secret ballot and ensuring the free expression of the will of the electorate» [5].

The electoral right of citizens is realized through participation in elections. Democratic elections are
competitive, periodic and representative elections, in which citizens who enjoy broad freedom on an alterna-
tive basis elect their representatives to power structures. Elections as one of the mechanisms for the distribu-
tion of power are widely disseminated in the sphere of politics. In today's world, elections are widespread
and diverse. Various bodies of public authority - parliaments, heads of state, sometimes governments, judi-
cial bodies, local representative and executive bodies, local self-government bodies are formed electively.
Through elections, the people determine their representatives and empower them with a mandate to exercise
their sovereign rights, i.e. elections sell power legitimate. They show the mood of voters. In the process of
holding them, the interests of various political forces, different views and ideas, expressed by various politi-
cal associations, are encountered. Competitive elections guarantee that various political parties and candi-
dates participate in them. All of them enjoy freedom of speech, assembly, movement, everything necessary
to ensure that their political views are heard, and that they can present alternative candidates to voters.

Universal suffrage establishes the possibility of a citizen to elect, participate in other electoral actions
provided for by law and carried out by lawful methods, and upon reaching the age established by law, be
elected to state authorities and local self-government bodies. At the same time, the implementation of elec-
toral rights does not depend on gender, race, nationality, language, origin, property and official status, place
of residence, attitude to religion, beliefs, membership in public associations, and other circumstances. The
electoral right of citizens is realized through participation in elections. Democratic elections are competitive,
periodic and representative elections, in which citizens who enjoy broad freedom on an alternative basis elect
their representatives to power structures. Elections as one of the mechanisms for the distribution of power are
widely disseminated in the sphere of politics. In today's world, elections are widespread and diverse. Various
bodies of public authority - parliaments, heads of state, sometimes governments, judicial bodies, local repre-
sentative and executive bodies, local self-government bodies are formed electively. Through elections, the
people determine their representatives and empower them with a mandate to exercise their sovereign rights,
i.e. elections sell power legitimate. They show the mood of voters. In the process of holding them, the inter-
ests of various political forces, different views and ideas, expressed by various political associations, are en-
countered. Competitive elections guarantee that various political parties and candidates participate in them.
All of them enjoy freedom of speech, assembly, movement, everything necessary to ensure that their politi-
cal views are heard, and that they can present alternative candidates to voters.
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Universal suffrage establishes the possibility of a citizen to elect, participate in other electoral actions
provided for by law and carried out by lawful methods, and upon reaching the age established by law, be
elected to state authorities and local self-government bodies. At the same time, the realizing of electoral
rights does not depend on gender, race, nationality, language, origin, property and official status, place of
residence, attitude to religion, beliefs, membership in public associations, and other circumstances.

The electoral rights of citizens of the Republic of Kazakhstan and the Russian Federation, along with
the right to participate in a referendum, are central to the system of constitutional political rights of citizens,
since they are one of the manifestations of people's sovereignty and provide the highest direct expression of
the people's power. However, the social value of these rights lies not so much in their proclamation as in the
guaranteed possibility of their free implementation and protection in cases of violations. Electoral rights have
a complex legal nature, they have a certain internal contradiction, caused by an immanent combination of
public and private interests, individual and collective principles. Only because of this combination is it pos-
sible to satisfy public interest - the formation of public authorities - through private interest - the possibility
and guarantee of participation of everyone in this process on an individual basis. This feature of electoral
rights leads to the need to identify and comply with law enforcement agencies in resolving disputes the bal-
ance of the relevant constitutional values, public and private interests. In our opinion, it is important to un-
derstand the electoral rights of citizens as an integral element of the political life of the citizen and the people
as a whole.

The modern law of public elections of the Republic of Kazakhstan is formed on the basis of principles
recognized by the international community and reflected in international legal instruments (the Universal
Declaration of Human Rights of 1948, the International Covenant on Civil and Political Rights of 1966, the
Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE 1990). The
Constitution of the Republic of Kazakhstan in the third article proclaims and fixes the multinational people
of Kazakhstan as the only source of power, determines the mechanism of its where the leading position is
taken by the direct will of the people, and its highest manifestation is the referendum and elections [6]. The
foregoing allows one to judge the change in the priority of the forms of exercising by the people of the state
power belonging to him in favor of immediate democracy. In detail, the right to elect and be elected is regu-
lated in the Constitutional Law «On Elections in the Republic of Kazakhstany, adopted in September 1995.
According to Art. 3 of the said law, citizen participation in elections is realized on the basis of universal,
equal and direct suffrage by secret ballot [7]. This norm is universal, applies to all types and levels of elec-
tions, and finds its concretization in various by-laws that regulate certain aspects of elections.

As a result of profound transformations of the political system of our country in the 1990s, the results of
free competitive elections became the main factor determining the direction of its development. From the
procedure that performs decorative functions, elections have become a real mechanism for the exercise of
democracy and the renewal of the political elite. Simultaneously with the cardinal change in the significance
of elections at all levels of government, the temptations to use imperfection of the system of rules that are
being held by elections are sharply increased, by unscrupulous participants in the political process to change
the election results in their favor. Anyway, any attempts to distort the popular will affect the constitutional
principle of equality of electoral rights of citizens. Genuinely free, competitive and democratic elections are
impossible without observing this fundamental principle of suffrage. At the same time, the principle of
equality is most often violated in the practice of the Kazakhstani elections. The situation is aggravated by the
relativity of the category of equality, and therefore there are no clear criteria for compliance or, conversely,
violations of the principle of equality of citizens' electoral rights. The considered principle is thus not only
the most frequently violated, but also the least unambiguously interpreted among all principles of Kazakh-
stan's suffrage.

As the foreign experience testifies, the principles serve as the foundation of the electoral right, since
they are not only the legal basis for the mechanisms of legal regulation of electoral relations, but also have a
significant impact on the content of regulatory prescriptions and the practice of their implementation. The
constitutional consolidation of principles, the strict observance of which can not only prevent the emergence
of various kinds of problems, but also ensure truly fair and free elections, contributes to the fullest imple-
mentation of both passive and active electoral rights of citizens.

In the special literature, one can find mention of the principles of electoral law, the principles of subjec-
tive suffrage, the principles of the electoral system, the principles of elections. In this regard, there is a need
to clarify these concepts and their relationship. Analyzing various approaches to the concept of electoral law
in an objective sense and its relation to the electoral system, the author comes to the conclusion that the elec-
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toral system (in a broad sense) is the subject of the electoral right, and the electoral right itself is a system of
legal norms regulating the actual relations that arise in connection with the election of public authorities
(bodies of state power and local self-government) that are subject to election directly or indirectly by citizens
of the state and equated to them persons.

In this scientific article, suffrage is regarded as the most important subjective political right of every cit-
izen. Subjective electoral right is usually understood as the right to elect and the right (opportunity) to be
elected. But, it should be noted that the circle of subjects of individual electoral rights does not coincide. So
not all citizens with active electoral right have passive electoral right. The suffrage and subjective electoral
right are related in a certain way. In our opinion, subjective electoral rights are an integral part of the subject
of regulation of the electoral law. At the same time, the suffrage is not limited to the system of legal norms
regulating the right of citizens to elect and be elected to the bodies of state power and local self-government
and the procedure for exercising this right. Elections are an expression of the common will of the whole peo-
ple, and not of the aggregate of individual wills of citizens. Therefore, the reduction of the electoral law to
the system of norms regulating the electoral rights of individual citizens distorts the essence of the elections.

When considering the principle of equality of electoral rights of citizens in the system of principles of
the subsector of electoral law, the author notes that if other principles characterize only the procedural aspect
of elections, then the principle of equality of electoral rights of citizens applies equally to material and pro-
cedural suffrage.

If the principles are correlated with the electoral rights to which they are applicable, three groups can be
distinguished among them: the principles of active suffrage, the principles of active and passive electoral
rights, the universal principle of exercising electoral rights. The first group includes principles of personal
voting, secret voting, freedom of expression of one's will. Their common feature is that they are applicable
only to active electoral rights. The second group includes the principles of periodicity of elections, direct
elections, freedom of participation in elections and alternative (adversarial) elections. These principles are
applicable to both active and passive electoral rights. At the same time, the last of the above principles ap-
plies to active electoral morality as a principle of elections' alternatives, and as applied to passive electoral
law as a principle of adversarial elections. Finally, the only universal principle is the principle of equality of
citizens' electoral rights. This principle is equally applicable to all three components of subjective suffrage:
active electoral right, passive electoral right and the right to participate in the implementation of individual
electoral actions [8; 112].

Legislation of the Republic of Kazakhstan provides for the frequency of elections, representation of var-
ious social groups in the government, openness and transparency of the activities of electoral bodies. At the
same time, the existing experience of law enforcement activity indicates that the current elective legislation
of the Republic of Kazakhstan does not fully regulate a number of issues that are of sufficiently important
and fundamental importance. In particular, the existing electoral law allows for certain gaps and ambiguous
interpretations of various aspects of electoral activities, including those relating directly to the constitutional
right of citizens to elect and be elected (ie subjective suffrage), which, of course, directly affects and violates
the conceptual a provision on democracy and democratic representation of the population in state bodies.
This fact, neither theoretically nor in practice, can not be considered satisfactory, especially considering that
the task of ensuring the electoral rights of citizens is the general line in the development of electoral legisla-
tion at the present stage, and Kazakhstan's electoral law itself is conceived as a set of legal norms that regu-
late first of all the procedure for exercising the right of citizens to elect and be elected to public authorities
and local self-government bodies [9]. Accordingly, an exhaustively clear and consistent definition and con-
solidation in the legislation of the initial principles concerning the participation of citizens in elections are in
modern conditions one of the priority areas of legal support, the formation and development of representative
bases of democracy. According to A.A. Belkin, «it is precisely the principles of subjective suffrage that
should undoubtedly form the basis of the concept of legal regulation of elections, since without them the
content of methods and methods of legal influence on participants in public relations mediating the organiza-
tion and conduct of elections will be deprived of socially significant landmarks and coordinates» [10; 53].

The most important indicator of the democracy of a particular society or state is the institution guaran-
teeing freedom of elections, which is ensured, first of all, by law. At the same time, special attention is paid
to the fact that it is possible to ensure strict, accurate and complete observance of the guarantees of a person
and citizen in various spheres of his interests only if the legal mechanism is constantly improved, the rule of
law is strengthened, and discipline and organization are increased. Guarantees can be implemented only
through a mechanism of organizational and legal nature. At the same time, the guarantees themselves act as
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an element of the legal mechanism for ensuring the rights and legitimate interests of the individual and the
citizen, although they are an independent category, having its own features, the object of influence, the struc-
ture and methods of implementation. However, without the normative consolidation of guarantees it is im-
possible to ensure their implementation. Of particular importance are political guarantees that are manifested
in the impact of the entire political system on the electoral process by providing voters with conscious and
real participation in elections, creating stable political structures that ensure the democratic nomination of
candidates for elected office, advocacy in the election process, which ultimately excludes the destabilization
processes in society and the state.

The electoral system of the country thus created allowed the creation of an electoral system that corre-
sponds to the basic principles of the suffrage, formulated in the 1990 OSCE Copenhagen Document, which
are based on the Constitution of the Republic of Kazakhstan and are included in the general part of the Con-
stitutional Law on Elections and are detailed in its chapters and articles.

However, the perfect electoral system has not yet been created in the world. Even the oldest states,
which have age-old democratic traditions, reveal shortcomings in the organization and conduct of new elec-
tion campaigns. Therefore, it is no accident that the Constitutional Law «On Elections in the Republic of Ka-
zakhstany» is constantly being improved and adjusted in accordance with the realities of the modern world.
Since the initial adoption of the Constitutional Law «On Elections in the Republic of Kazakhstan» in Sep-
tember 1995, it was amended and supplemented fourteen times. In total, such amendments were introduced
more than 792. It is obvious that the legislation will develop, and for the selection of the right vector it is im-
portant to thoroughly study the internal practice and international experience in the form of international
standards. Along with the electoral legislation, the electoral process improves, the legal culture of voters and
other participants in the electoral process is increased.

The generalization of the practice of organizing and holding elections has shown that at present in Ka-
zakhstan, on the whole, there is a model of the electoral system, the preservation of which guarantees the
possibility of realizing one of the basic human rights - the right to elect and be elected to public authorities.
At the same time, the procedures and means for implementing electoral legislation need to be continuously
improved in order to bring them in line with international standards. Increasing the «transparency» of the
Kazakhstani electoral process is one of the forms of combating falsification of election results.

In general, the current stage in the development of electoral legislation in the Republic of Kazakhstan is
characterized by considerable dynamism. More and more attention is paid to the normative regulation of the
protection of electoral rights of citizens, which allows the participants in the electoral process to more effec-
tively defend their interests in the political life of the state.

Along with this, it is necessary to develop mechanisms for the international protection of individual
rights and freedoms, in particular, to intensify the work of the United Nations High Commissioner for Hu-
man Rights, the work of the Human Rights Commission of the Commonwealth of Independent States. The
work of such bodies and officials significantly increases the degree of protection of individual rights and
freedoms, including electoral rights, which the Republic of Kazakhstan should be directly interested in as a
democratic legal state.
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M.U. Binanosa

Ka3akcran Pecny0/iuKaChIHBIH a3aMaTTAPbIMEH cailylay KYKBIFBIH JKy3ere acbIpyabl
KaMTaMachl3 eTydiH KYKbIKTBIK Herizaepi

A3zamarTtap/plH caiijay KYKBIKTaphl OJIApIBIH CasCH PKIiHIITiH, aBTOHOMHSJIBIK OHE ©3iH-031 aHBIKTAYBIH
6enrineiini. benrini 6ip KOFAMHBIH HEMece MEMIICKETTIH JEMOKPATHSICHIHBIH MaHBI3IbI KOPCETKIIIi — Oy
caifjlayIbIH epKIHIINH KaMTaMachl3 €TCTiH MHCUTYT, €H aJlIBIMEH, 3aHMEH Kamtamacki3 erijeni. COHbIMEH
KaTap afaMHBIH JKOHE a3aMaTTBIH SPTYPJI canalapAarbl KeMIIIKTepiH KYKBIKTBIK TETIri YHeMI skeTiiipiice,
3aHJIBUIBIK, TOPTIM MEH YHBIMIACTHIPY KYIICHTIICE FaHa, OHBIH MYIIEIEPiHiH OpTYpJIi cajaiapbiHaa KaTaH,
JIOJT XKOHE TOJIBIK CAKTATYbIH KAMTaMachl3 €TyTe epekiiie Ha3ap aynapbuiaasl. Makaiaia a3aMarTapIsiy casiCu
KYKBIKTapbIH, OOCTaHIBIKTAphl MEH 3aHIbl MYIJCNepiH OKiIAi )KOHE aTKapyiibl OWIiK OpraHzapbl MeH
JKEPriTiKTi ©3iH-631 Oackapy OpraHmapblHa TEH CaiiaHy apKbLIbl CasCH caiaja YHBIMIACTHIPYIIBLIBIK-
KYKBIKTBIK KaMTaMachl3 €Ty KYKbIKTapbl KapacThIPbUIFaH. ABTOP YITTHIK caiijay 3aHHAMAaChIHBIH JaMybIHA,
Ka3aKCTaHIbIK a3aMaTTap/blH cailay KYKbIKTapblH KOPFay *oHe 0OCTaH/BIKTAPbIH JKETINIIPY KOHIH/IE KIHE
e KYKBIK KOJIaHy TaKipuOeciHie, aram alTKaHma, COTTap MEH XaJbIKapalblK KYKBIK HOpPMAaJapbIHIA,
MeMJIEKETTEPIiH JEMOKPATHSIIBIK Cailyiay OTKi3y/IiH XalbIKapaiblK MiHIETTEpiHE epeKIlie Ha3ap ayaapraH.

Kinm ce3oep: azamarTapIpIH cailiay KYKbBIFBI, XaJbIKapajblK caijlay CTaHAapTTaphl, XKalIbl caiylay KYKbIFEL,
JIEMOKPATHSUIBIK caiiyay, caiinay KYKBIFBIHBIH KaFHaanapsl.

M.U. bunanosa

IIpaBoBble 0CHOBBI 00ecriedeHHsl peajin3aluu H30UpaTeIbHbIX PaB
rpa:xaanamMu Pecnmy0siuku Kazaxcran

W3bupatensHble IpaBa TpaXOaH ONPENeISIOT  cepy HX IOJUTHYSCKOH CBOOOXBI, aBTOHOMHH
U camoornpezeieHus. BaxxHelnm nokasaTesneM A1eMOKpaTH3Ma TOTO MIIM HHOTO 00IecTBa MM rocy1apcTBa
SBJISIETCS. UHCTUTYT TapaHTHH cBOOOABI BHIOOPOB, KOTOPbIH oOecriednBaeTcs, npex/ie Bcero, npasom. Ilpu
3TOM 0c000 obparraercss BHUMaHHE Ha TO, YTO 0OECIEYUTh CTPOroe, TOYHOE U MOJHOE COONI0JCHNE rapaH-
THH 4eJIOBEKa U TPaKIaHWHA B PA3IMYHBIX cepax ero MHTEPECOB BO3MOXKHO JIMIIb MIPU YCIOBHHU IOCTOSH-
HOTO COBEPIICHCTBOBAHMUS IOPUANYECKOTO MEXaHU3Ma, YKPEIUICHHUS MPaBONOPSIKA, TIOBBILICHHUS JUCIUIIIN-
HBl ¥ OPTaHW30BAaHHOCTH. B aHHOI cTaThe paccMaTpUBaeTCsl OPraHU3AMOHHO-TIPABOBas cUcTeMa obecrie-
YeHUs TpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB I'PaklaH B MOJUTHYECKOIl cepe MocpesCcTBOM OTKPBITOTO H3-
OpaHUs TPECTAaBUTENBHBIX W HCIIOJHUTENBHBIX OPTaHOB BJIACTH M MECTHOrO camoympasieHus. Ocoboe
BHUMAaHHE aBTOP YAENSIeT Pa3BUTHIO HAIIMOHAJIBHOTO M30MPATENFHOTO 3aKOHOIATENILCTBA, COBEPIICHCTBOBA-
HHMIO IIPaBONPUMCHUTEIbHOM MPAKTUKH U 3aILUTE U30MPATEIbHBIX IPaB U CBOOO Ka3aXCTAaHCKUX TPaK/iaH, B
TOM YHCJIE B Cy/laX, KOTOPBIE B HACTOSIIEES BpeMsi OObEKTUBHO YCHJIMBAIOTCS B YCIOBHSAX 3HAHUSA U IIPUMEHE-
HMS TIPUHLMIIOB ¥ HOPM MEXIYHapOIHOTO MpaBa, MEeXyHApOAHbBIX 00513aTeIbCTB IOCYAAPCTBA MO IPOBEe-
HHMIO JIEMOKPAaTHYECKUX BEIOOPOB.

Knrouesvie cnosa: I/I36I/IpaTeJ'H)HI)Ie IpaBa rpaxxaaH, MEKyHapOJHbIC I/I36I/IpaTeIII)HI)Ie CTaHdapThl, Bceo6mee
I/I36I/IpaTeJ'H)HOC npaBo, IEMOKPATUICCKUEC BLI60pLI, TPUHIUATIBL I/I36I/IpaTeIIBHOFO IpaBa.
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Separate issues of qualification of unlawful actions committed in the sphere
of equity participation in the construction of residential property

This article describes the current state of law enforcement practice of crimes in the sphere of equity participa-
tion in the construction of residential facilities in the Republic of Kazakhstan. In the modern period, special
attention is paid to the level of crime in this sphere of social relations. As applied to the subject of the study,
there are a number of problems related to the qualification and definition of investigative jurisdiction under
shared construction of residential facilities. Acquisition and disposition of residential property is an important
and responsible moment in the life of each person, because often for many it (real estate) is the only vital val-
ue. The high cost of real estate and its invaluable social significance causes the emergence around it of vari-
ous kinds of intermediaries, criminal structures, the spread of fraud in this area, including in the sphere of eq-
uity participation in housing construction. In this article we will talk about swindling, committed in this social
sphere, which has spread widely in the Republic of Kazakhstan and is classified as a category of difficultly
provable criminal offenses. Analysis of law enforcement practice has shown that it is the misconduct of rele-
vant state bodies, their erroneous actions that often predetermine the negative outcome of such a social phe-
nomenon as the share participation in the construction of residential property.

Keywords: swindling, real estate, shared construction, housing, accommodation, money theft, misuse, illegal
construction.

Over the past few decades, there has been a trend in the Republic of Kazakhstan for the growth of
crimes committed in the sphere of multi-stored housing construction, mainly in the cities of Astana and Al-
maty. Rapid processes of urbanization, migration, expansion of territorial boundaries of cities of national
importance, contributed to the emergence of negative social consequences in them,; in particular, there was
an acute shortage of housing. And the subsequent processes of rapid development of housing construction
led to this area a large number of construction companies, many of which had no experience in this area and
did not meet the requirements for construction. Some of them, under the guise of construction activities, by
fraud and abuse of trust, misappropriation and embezzlement committed embezzlement of citizens' money.

Unscrupulous construction companies, especially those who carry illegal designs, offer buyers accom-
modation in unfinished facilities at a price below the real cost price. From the economic point of view, such a
price does not take into account risks, possible material price increase, inflation and other unforeseen ex-
penses. But for potential buyers the cost of such a square meter is more than attractive. As a result, residen-
tial complexes of such companies either do not finish building or become long-term construction.

It should be noted that many provisions of the Law of the Republic of Kazakhstan «On Shared Partici-
pation in Housing Construction», adopted in 2006, were not fully regulated, which led to large violations in
this sphere of legal relations. And the systemic financial crises that followed in 2008-2010, negatively affect-
ed the state of virtually all spheres of the Kazakh economy, contributed to the growth of criminality in gen-
eral and in the construction industry with equity participation, in particular. Thousands of co-investors left
without apartments, not a small part of them became involved in the activities of various kinds of housing
and financial pyramids and was deceived by their founders.

Given the complexity and insufficiency of the legal regulation of relations in the field of housing con-
struction with equity participation, as well as the possibility of committing theft of equity holders' funds, un-
fair performance of civil obligations, 15 amendments and additions were made to the above law from the
moment of its adoption, mainly they were directed to strengthening the requirements imposed on construc-
tion companies.

According to the information provided by the State institution of the Committee on Legal Statistics and
Special Accounts of the General Prosecutor's Office of the Republic of Kazakhstan in 2010 and 2011, no
criminal offenses in the field of equity participation in the construction of residential real estate have been
registered. In the period from 2012 to 2016 in the field of housing construction 110 criminal offenses were
registered. Of these, respectively: 2012 - 33; 2013 - 40; 2014 - 24; 2015 - 2; 2016 - 11. When using this in-
formation, it is necessary to take into account one feature. According to the Investigation Department of the
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Ministry of Internal Affairs of the Republic of Kazakhstan, criminal cases of this category are committed and
are in the production of investigative divisions of the cities of Astana and Almaty. In the period from 2010 to
2015 in the Karaganda region in the field of housing construction of criminal offenses is not registered. Only
in 2016, during the period from January to May, 15 criminal cases were registered on the grounds of the of-
fense stipulated in Article 189 of the Criminal Code of the Republic of Kazakhstan (the Criminal Code of the
Republic of Kazakhstan) (Assignment or embezzlement of entrusted property) with respect to the construc-
tion company «Azbuka zhilya» subsequently transferred by territoriality to the Ministry of Internal Affairs of
the Republic of Kazakhstan. In other regions of the Republic (East Kazakhstan region, Akmola region, De-
partment of internal affairs in transport, Pavlodar region, North-Kazakhstan region, Kostanay region, Aktyu-
binsk region, West Kazakhstan region, Atyrau region, Mangystau region, Kyzylorda region), criminal of-
fenses in sphere of housing construction during the period from 2010 to 2016 are not registered [1; 46-55].

Consequently, it can be concluded that the above 110 facts registered in the sphere of housing construc-
tion in the period 2012-2016 are attributable to the cities of Astana and Almaty. During this period, 177.326
crimes were registered in Astana (2012: 22760, 2013: 34756, 2014.: 34985, 2015: 43441, 2016. 41384). Ac-
cording to the city of Almaty, there are 377,106 crimes (2012 - 52022, 2013 - 55482, 2014 - 61391, 2015 -
73507, and 2016 - 68704). In the total number of two regions account for 488.432 registered crimes. In the
percentage of 110 criminal offenses registered in the sphere of housing construction, 0.23 % of the total
number of recorded crimes in the cities of Astana and Almaty in the period 2012-2016.

In this regard, one of the priorities of the criminal policy is to improve the quality of not only the crimi-
nal and criminal procedural legislation, but also the norms regulating housing relations in general and hous-
ing and construction in particular. Normative and legal acts regulating public relations in the sphere of shared
housing construction must meet the requirements of legal accuracy and predictability of consequences, that
is, they must be formulated with sufficient clarity and are based on clear criteria that make it possible to
clearly distinguish legitimate behavior from wrongful, excluding the possibility arbitrary interpretation of the
provisions of the law [2; 4].

One of the typical mistakes in forensic practice is that practitioners are superficially oriented in the leg-
islation regulating the housing construction in the Republic of Kazakhstan; they do not really understand the
activities of construction organizations and, accordingly, cannot understand in what form the developer is
building and realizing residential objects. As a result, everything is recklessly reduced to the fact that the
construction of houses for residential purposes should be carried out in accordance with the legislation on
equity participation in housing construction. Judging by the results of the study of individual materials of
criminal cases, it can be concluded that there was no agreement between the construction organizations and
citizens on the share participation in housing construction. Therefore, pointing out a violation by the devel-
oper of the Law of the Republic of Kazakhstan «On Shared Participation in Housing Construction» is a gross
error, since the Law regulates relations, is directly related to the activity on share participation in housing
construction, and these relations, based on the contract on share participation in housing construction.

When investigating the category of criminal cases in question, the versions aimed at verifying and de-
tecting the theft of funds through illegal payroll, bonuses are not nominated, respectively, are not made. As a
result, it is not always possible to establish the true amount of the stolen things, the ways of its withdrawal
(development), as well as those involved in the crime. While carrying out of the specified actions that would
promote more objective, there is a full and all-round production of pre-trial investigation.

In the process of the pre-trial investigation, the establishment of the fact of fraud, with fraud, taking into
account the fact that in the relationship between the culprit (developer) and the victim (the investor of funds
for the construction of a dwelling house), a contract should be paid special attention to the moment the inten-
tions arise from the guilty to seize money means of the victim, not having thus intentions to fulfill the obliga-
tions connected with conditions of transfer to the victim of the specified means. This act should be qualified
according to art. 190 of the Criminal Code of the Republic of Kazakhstan, if the intent aimed at embezzle-
ment arose with the guilty before receiving these funds. If the intent to steal money from citizens from the
guilty arisen after receiving them, or to prove involvement in fraud is not possible, the actions as a whole are
justified according to art. 189 of the Criminal Code of the Republic of Kazakhstan, as misappropriation or
embezzlement of entrusted property of others; taking into account that the person obviously did not intend to
fulfill the obligations.

Actions should be classified according to the totality of art. 189, 190 of the Criminal Code of the Re-
public of Kazakhstan, if the intent to steal money by misappropriation or embezzlement arose from the guilty
person after receiving it from some depositors and continued against other investors by means of attracting
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their funds through fraud or abuse of trust. When investigating fraud, misappropriation and embezzlement of
entrusted property, the investigative authorities lose sight of the elements of the crime that are formed in the
actions of the perpetrator, as provided in Art. 250 of the Criminal Code of the Republic of Kazakhstan
«Abuse of powers», which in some cases should be qualified for the aggregate of crimes.

Standards of such articles as 189, 190 of the Criminal Code of the Republic of Kazakhstan have a close
connection with art. 250 CC, because they have some common characteristics:

— the commission of both crimes is covered by one act;

— the act is committed by one subject of a crime that meets the requirements of paragraph 19) of ¢rt. 3
of the CC RK.

The difference between these crimes, committed as a single act and forming an ideal aggregate, con-
sists, first, in the fact that these acts infringe on different objects. For fraud, misappropriation and embezzle-
ment of entrusted property of others, the object of encroachment is «property», and in case of abuse of au-
thority, «the interests of service in commercial and other organizations». Secondly, as a result, there are vari-
ous socially dangerous consequences, which are caused by encroachment on various objects.

The Supreme Court of the Republic of Kazakhstan in clause 18 of the Normative Decree «On Judicial
Practice in the theft cases» of 11 July 2003 draws attention to the fact that the use of guilt by its official posi-
tion is a qualifying sign of theft, and believes that under art. 250 of the Criminal Code of the Republic of Ka-
zakhstan additional qualification such an act as «abuse of authority» do not require [3].

In part, we share this approach, but only if the official's use of his official powers manifested in the theft
of someone else's property, when in fact his withdrawal occurred and, accordingly, the occurrence of socially
dangerous consequences in the form of causing significant harm, as well as the use of the perpetrators his
official position, are covered by articles 189, 190 of the Criminal Code of the Republic of Kazakhstan [4].

At the same time, we believe that the actions of an official should be classified according to the totality
of these crimes if, using his official powers, in one case commits the theft of someone else's property, and
in another - official abuse from mercenary or other personal interest, not related to the theft of someone
else's property. For example: the head of a construction organization, using his official powers, along with
the theft of funds of citizens, also plunders the company's assets (cash, inventory or other property)
for personal gain.

Thus, in the process of pre-trial investigation, the investigator must first of all properly establish:

1) the circumstances under which an official of a commercial or other organization, using his powers,
receives illegal profits, in one case - without being associated with the theft of money of citizens, and in an-
other - when he abducts citizens' funds, automatically causing damage to the normal activities of the organi-
zation, and also to the rights and legitimate interests of citizens and other persons participating in housing
construction;

2) determine the origin and movement of own funds, inventory and other assets of the company from
funds financed by citizens and / or organizations for the construction of facilities.

In the process of pre-trial investigation of criminal cases of abuse of authority (article 250 of the Crimi-
nal Code of Kazakhstan), the investigating authorities should determine whether the suspect is a subject of
the crime - an official who performs managerial functions in a commercial or other organization. At the same
time, one should proceed from the fact that here we are talking about a special subject of crime defined by
clause 19) of article 3 of the Criminal Code of Kazakhstan by an official who performs managerial functions
in a commercial or other organization [5; 22, 23]. Such a person is recognized as a person permanently, tem-
porarily or by special authority performing organizational, administrative or administrative duties in an or-
ganization that is not a state body, a local government body or an organization whose state share is more than
fifty percent [6].

It is necessary to delineate the criminal actions of officials of commercial and other non-profit organiza-
tions from the actions of officials authorized to perform state functions, or an equivalent person, or an offi-
cial or a person holding a responsible public office, if it is associated with the use of his official position. The
acts of such persons are corrupt crimes [7].

Mainly in the sphere of housing construction, for the purpose of stealing money, the guilty people use
deception. Scammers when concluding civil-law transactions to attract money holders interest holders care-
fully disguise their criminal intentions. They deliberately hide from citizens that the basis of the concluded
contract is a pure scam or the money of co-investors through another fraudulent scheme will not be used for
the intended purpose.
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The false or unspoken information reported for fraud may concern legal facts and events, the quality,
the value of the property, the identity of the perpetrator, its actual intentions, powers and other circumstances
that may deceive the victim. As a rule, the investor or an authorized company interested in acquiring a hous-
ing interest can be provided with the following unreliable or incomplete information about:

1) the name and legal address of the developer and the authorized company;

2) availability:

— certificate confirming state registration (re-registration);

— an agreement on the provision of a guarantee concluded with the Guarantee Fund and its basic condi-
tions in the case of organizing equity participation in housing construction by obtaining a guarantee from the
Guarantee Fund;

— the permission of the local executive body to attract the money of the equity holders in the case of or-
ganizing equity participation in housing construction by participating in a second-tier bank project or by at-
tracting the money of the equity holders after the construction of the frame of the residential building (resi-
dential building);

— a document confirming the relevant right of the authorized company to the land property, etc.;

3) implemented by the developer projects for the construction of residential buildings (residential build-
ings);

4) the object of construction of a residential house (residential building), proposed for construction,
which includes:

— notification of the beginning of construction and installation works;

— indication of the location and description of the facility in accordance with the design estimates;

— information on the timing of its completion;

— basic information about the contractor (general contractor), including the name, experience in this ar-
ea, the availability of a license, information on the commissioned construction sites, where he acted as a con-
tractor (general contractor) [8].

Often unscrupulous developers and authorized companies deceive investors without having:

— state construction license for construction and installation works;

— licenses for activities related to the organization of construction of residential buildings due to the at-
traction of co-investors' money or, to date, permits to attract money from co-investors, issued by local execu-
tive bodies;

— a land property belonging to the right of temporary paid land use (rent) granted by the state, or on the
property right;

— experience of the realized objects of construction of apartment houses;

— approved draft design;

— design of documentation of the construction site, etc. [8].

Prevention is one of the important directions of the activity of the internal affairs that bodies in crime
prevention in the sphere of housing construction. It is important to protect the potential victim in advance. In
this direction, a positive effect is achieved through outreach work of internal affairs officials among the pop-
ulation. As illustrative examples, it is necessary to cite facts about persons directly affected by criminal ac-
tions in the market of housing under construction.

In the process of pre-trial investigation of criminal offenses of the category in question, it is necessary
to establish what exactly the deception of the victim was, if that was the case, since the process of establish-
ing the qualification of a wrongful act is closely correlated with the problem of delimiting adjacent offenses
from criminal offenses. It should be borne in mind that the criminal intent of the suspects must correspond to
the method of committing the wrongful act. Disagreements in these circumstances can directly affect the
qualification of the committed act. To this end, the investigative authorities need to carefully analyze the
process of construction and installation of residential buildings and premises, regulated by the state in the
relevant regulatory acts. Consideration of this issue will allow answering the question of the method of
committing an illegal act.

It is advisable to consider the algorithm of actions necessary for the person to carry out the activity in-
tended to erect a residential structure. A developer is required to obtain a resolution in the Akimat on permis-
sion to conduct a survey work and design of facilities for industrial and civil purposes. After that, an agree-
ment is concluded on the conditions for the development of a land property for civil and industrial construc-
tion between the authorized body (Akimat) and the company-developer. The signing of this contract com-
pletes the design procedure. Next, the developer must prepare a preliminary and working design of the erect-
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ed building. In the presence of these documents, a state examination of the working draft is carried out. In
case of positive conclusions of this examination, the Akimat issues a permit to conduct preparatory work.
The scope of the preparatory works includes the erection of the fencing structures of the land property, where
construction of a residential structure and the demolition of existing buildings on a given land property not
envisaged by the plan. When the circumstances described above are fulfilled and the circumstances are
available, the local executive body issues a resolution on the granting of a land plot, the designated purpose
of which, for example, the construction of a residential building (complex) or others. Only then the developer
can begin the erection of a residential structure.

In the absence of one of the listed items, the pre-trial investigation body can reasonably raise the issue
of the developer's good faith. Analysis of law enforcement practice allows us to conclude that an unscrupu-
lous developer often violates the requirements of regulatory legal acts governing the process of construction
of housing facilities. This is expressed in the non-compliance with the issuance of permits for the issuance
of permits, which subsequently leads to the beginning of construction work in the absence of a number of
necessary documents. The beginning of premature construction allows the unscrupulous developer to accu-
mulate investments from outside in the form of attracting potential investors to the construction process and
collecting money from the latter. These circumstances, the bodies of pre-trial investigation can be
interpreted as the presence of mercenary intentions from the developer, aimed at capturing the material val-
ues of citizens.

Many examples from law enforcement practice testify to the facts of the realization of housing facilities
by means of concluding contracts for the full or preliminary purchase and sale of apartments in houses that
have not been commissioned, not to speak of unfinished buildings in general. Such actions on the part of de-
velopers to the investigative bodies should be regarded as the acquisition of money (or other material re-
sources) of citizens - co-investors by deception and abuse of trust. The very fact of realizing a real estate ob-
ject that has not been put into operation is illegal, because in accordance with the current real estate legisla-
tion, the latter acquires the legal status of real estate only after the appropriate registration with the state
body. Based on the results of state registration with residential real estate, it is possible to conduct alienation
of ownership rights (possession, use or disposal). Hiding information from the victims that are relevant to the
subject matter of the treaty or that may affect the decision of the victim, with the aim of capturing the funds
of the latter, should qualify as fraud. In addition, the developer is certainly aware of the impossibility of put-
ting into operation the object under construction due to the lack of a number of documents at the stage of
commencement of construction work. Consequently, the construction was started illegally and state bodies
are not entitled to issue an act on the acceptance of the erected building. The above listed, indicates the exist-
ence of criminal intent on the developer.

Having carried out a theoretical analysis of issues related to combating crime in the field of shared
housing construction, it can be concluded that the most common problems in the field of housing construc-
tion criminal offenses directly correlate with the complexity of their criminal procedure investigation.

The questions considered in this article allowed us to formulate the following theoretical and practical
conclusions:

— the established opinion that the construction organizations carry out their activities in violation of the
provisions of the Law of the Republic of Kazakhstan «On Shared Participation in Housing Construction» of
April 7, 2016, does not find its due confirmation. This is due to the fact that construction organizations are
not guided by the above-mentioned law and prefers to carry out their activities and sell housing in the market
of real estate under construction in various forms, for example, a housing cooperative and others regulated
and permitted by existing civil and housing legislation. At the same time, there is a share agreement, a pre-
liminary contract for the sale of an apartment, an investment agreement, etc;

— pre-trial investigation of criminal cases in housing construction requires additional application of
criminal law provisions on criminal offenses in the sphere of economic activity and criminal offenses against
the interests of service in commercial and other organizations, in view of their systemic nature and inter-
industry interaction with regulatory provisions regulating the housing construction market;

— pre-trial investigation is not carried out in full. The bodies of preliminary investigation are limited to
the following investigative actions: inspection of the scene, seizure, interrogation of suspects, victims and
witnesses; confrontation between victims and suspects, appointment of economic and construction expertise.
At the same time, there is no special tactic of interrogation of persons participating in pre-trial investigation
of this category of criminal cases. In addition, it seems necessary, based on each specific case, to apply other
investigative actions and expertise;
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— Withdrawal of accounting documents assumes their subsequent study and analysis in order to identi-
fy existing violations. To do this, the employees of the investigative units should have the appropri-
ate knowledge in the field of accounting, which can be purchased and filled up by organizing training cours-
es in this direction.

The other reasons and conditions conducive to their fulfillment were distributed in the following per-
centages:

— imperfection of the current legislation - 18.4 %;

— corruption of employees who are obliged to exercise control in the sphere of housing construction -
17.4 %;

— the presence of legally illiterate citizens - 17.4 %;

— lack of architectural and construction supervision, technical and author supervision - 13.5 %;

— poor-quality production of construction and installation works - 6.7 %;

— absence of licensing of subjects of architectural, town-planning and construction activity and attesta-
tion of specialists - 6.7 %;

— violation of the organization of delivery and acceptance of completed facilities into operation - 6.7 %;

— instability of the economy - 5.8 %;

— failure to comply with the safety requirements established by technical regulations and existing nor-
mative documents on standardization for construction products - 5.8 %;

— lack of expertise of justification of investment in construction and design (design and estimate) docu-
mentation - 5.8 %,

— imperfection of engineering and construction technology - 2.9 %;

— incorrect determination of soil condition - 2.9 %;

— not carrying out the certification of objects in seismically dangerous regions - 1.94 %;

—lack of survey and observation of the condition of exploited or conserved and other unfinished con-
struction projects, interference with the purpose of ensuring regulatory performance - 1.94 %j;

— lack of certification and accreditation of testing and analytical laboratories, certification of products
used in construction, as well as technical assessment of new products, production methods, equipment in
construction - 1.9 %;

— violation of standardization of products used in design and construction - 0.9 %;

— violation of metrological activity in design and construction - 0,9 % [9].

Among the above reasons and conditions for the commission of unlawful acts in the field of shared
housing construction, in our opinion, should also be attributed:

— performance of work at construction sites not registered in the established order by construction teams
(in this case it is a question of using so-called «illegal immigrants» in construction work - construction teams
that do not have official status and, in most cases, construction specialists of the corresponding profile);

— the availability of opportunities for developers and project companies to avoid paying taxes by con-
cluding fictitious contracts with firms registered with front men;

— overstatement of the cost of works performed by the contractor organization.

The list of reasons and conditions that facilitate the commission of crimes in the housing construction
market is certainly not exhaustive. At the same time, identifying, eliminating, weakening and neutralization
by the subjects of prevention of the above-mentioned obvious determinants will help to prevent social ten-
sions among defrauded co-investors and ensure the achievement of positive results in counteracting contem-
porary crime in the field of shared housing construction.

The following circumstances may indicate the presence of a criminal intent in a fraud suspect:

— thorough and advance preparation for the crime (registration of the firm for front men-nominal, low-
income, abusers of alcohol or drugs);

—not having a license to carry out activities aimed at fulfilling obligations under the contract;

— areal lack of financial resources, material and technical means;

— excessively favorable construction conditions (short terms, low cost per square meter, the use of high-
quality at the same time, expensive building materials);

— lack of necessary specialists for construction and installation works;

—not complete design and estimate documentation;

— conclusion of contracts on behalf of dummy or fictitious persons;

— use of fictitious statutory documents, etc.
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At the same time, the results of the conducted research cannot be exhaustive, since the practical materi-
als that were given at our disposal were not provided in full and were not sufficient to conduct an appropriate
scientific analysis. The indictments provided, the verdict of the court are final documents, in which the pro-
cess of investigating crimes is not reflected, respectively, to see the problems associated with the qualifica-
tion of crimes, the collection of evidence, the definition of the main circumstances to be proved, the deriva-
tion of typical and alternative algorithms of investigative actions, order and tactics their implementation is
not possible.
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H.H. Xy#nic6exoB

TyYpFbIH KBUKBIMANTBIH MYJIiK KYPbLUIBICBIHAAFbI YJIECTIK KaTbICy caJ1aChIHIA
KACAJIBI )KATKAH KYKBIKKA Kapchl dpeKeTTep/i capaJiay/ibIH Keke MaceJesepi

Maxkanana Kaszaxkcran PecryOmukacslHIarsl TYPFBIH Y HBICAHZAPhl KYPBUIBICBIHAAFBl YJIECTIK
KaTbICY CaJlachIHIArbl KbLIMBICTAp OOMBIHIIA KYKBIK KOJIAHY TOXIpHOECIHIH 3aMaHayM )Karaaibl
Typanbl GasHIanapl. Kasipri ke3eHie aTajiMblill cajaHbIH KOFaMIbIK KaThIHACTApbIHAAFBI KbIJIMBIC
NeHreiline epekine KoHin OemiHim OThIp. 3epTTey TaKbIphIObIHA Kapail capaiay jKoHE TYpPFbIH Y
OOBEKTUIEPIHIH YJIECTIK KYPBUIBICHI MEH alasKTBIKTBIH Tepreyae OoJyblH aHBIKTayMeH OaiiaHbICTBI
OipKkarap Macesenepi atamn Keryre 6onaasl. JKbUDKBIMAHTEIH MYJIIKTI CaThII aTy MEH MCHIIITIHE aTy
9p aJlaMHBIH OMipiHIEri MaHBI3JBI JKOHE JKAyallThl COT, ce0e0l KoMK YIIH 01 (KbUDKBIMANTHIH
MYJIIK) KaJIFBI3 OMIPIIiK MaHBI3bl KYHABUIBIK OOJBIT Ta0buIaabl. JKBUDKBIMAHTEIH MYIIKTIH JKOFaphI
KYHBI JXKoHE Oara JKeTIeC oJIeyMEeTTIK MaHBI3JBUIBIFEI, OHBIH aifHalachlHAA TYpJi JelJafapablH,
KbUIMBICTBIK ~ KYPBUIBIMIApJbIH THaiija OoidyblHa, OCHl cajaja, OHBIH ILIHAE TYPFbIH Yi
KYpPBUIBICBIHJIAFBl YJIECTIK KaThICy cajlachblHIa alasKTBIKTBIH TapayblHa cebemmi Oomyna. ABTOp
Kasakcran PecryOnmkachlHa KCHIHEH TaparaH aTajMBIII QIEYMETTIK calajia jKacajblll JKaTKaH JKoHe
KUBIH JIQJICNJCHETIH KbUIMBICTBIK KYKBIKOY3YIIBUIBIKTBIH KaTapblHa JKAaTKbI3bUIATBHIH aJasKThIK
Typajbl TankpUiaraH. KyKpIK KoJiiaHy ToXipuOeciH Tanjay, THICTI MACeNeHi OpraHiapAblH Tepic
KBUIBIKTApHI, OJIApABIH KaTe apeKeTTepi, keOiHece OChIHAAHM KBUDKBIMAWTHIH MYJIKTIH TYPFBIH Y
O0OBEKTIIepiHIH KYPBUIBICHIHIAFBI YJIECTIK KaTBICYy CHSIKTBI OJ€YMETTIK KYOBUIBICTBHIH KeNICHCI3
HOTIDKEJIEPIH eJeyi TYp/e ajibIH ajla aHbIKTa/IbL.

Kinm ce30ep: anmasKThIK, XBUDKBIMAWTBIH MYIJIK, YJIECTIK KYpBUIbIC, TYPFBIH YH, KapakaTTapibl
ypray, MaKcaTchl3 KOJJaHy, 3aHCHI3 KYPBIIBIC.
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OtaenbHble BONPOCHI KBAJN(UKAIIMM NPOTUBONPABHBIX el CTBHIi, COBepIIaeMbIX B
cepe 101€BOro yyacTusi B CTPOUTENbCTBE KUJI0i HEABHKUMOCTH

CraThsl IOCBSIIEHa COBPEMEHHOMY COCTOSIHHIO IIPaBONIPHMEHHTEIILHOM NPAaKTHKU IPECTyIUICHHI B chepe
JIONIEBOTO Y4acTHs B CTPOMTEIBCTBE XMIbIX 00beKkTOB B Pecmybnuke Kasaxctan. B coBpemeHHBIH nepron
ocoboe BHUMaHKE YJIENIeTCsl YPOBHIO MIPECTYITHOCTH B yKa3aHHOH cdepe oOmecTBEeHHBIX oTHOLIEeHHH. [Tpu-
MEHHUTENIBHO K MPEeIMETy HCCIEN0BaHMs CIeIyeT OTMETUTh PsiJi MPoOJeM, CBA3aHHBIX € KBaTM(HKaIHeH u
OTIpEe/IeNICHUEM MOJICTIECTBEHHOCTH MOIIEHHHYECTB C J0JIEBBIM CTPOUTENILCTBOM KIIIBIX 00bEKTOB. [1pnod-
peTeHne W OTUYKACHHE JKWIOH HEJBIKMMOCTHU SIBIISICTCSI BaKHBIM M OTBETCTBEHHBIM MOMEHTOM B JKH3HU
KaXJJ0TO 4YeJIOBEKa, MMOCKOJIBKY 3a4acTyiO0 Ui MHOTUX OHA (HEIBMKUMOCTH) SIBIISICTCSI €MHCTBEHHOM KH3-
HEHHO BaKHOM LIEHHOCTEIO. BBICOKAst CTOMMOCTE HEBIKUMOCTH H €€ HEOIL[CHNMAas COIMAIbHAs 3HAYNMOCTh
00YCIIOBIMBAIOT BO3HMKHOBEHHE BOKPYT HEE Pa3IMYHOTO PoJa IOCPEAHHKOB, KPHMHHAIBHBIX CTPYKTYP,
pacipocTpaHeHHe MOIICHHHYECTBA B 3TOU cdepe, B TOM UHCIe U B cepe OJIICBOTO YIaCTUS B SKIJIHIITHOM
CTPOUTENBCTBE. ABTOP pacCMaTpUBAET MOIICHHHYECTBO B YKa3aHHOH COLMAIBHON cepe, MUPOKO pacipo-
ctpanuBiIeecs B Pecrybnuke Kasaxcran u oTHocsIeecs K pa3psaay TPyIHO A0Ka3yeMBbIX yTOIOBHBIX MPaBO-
HapyLIeHNH. AHAN3 MPaBONPUMEHHUTEIBHON MPAKTUKH MOKA3all, YTO UIMEHHO HETIPaBHIIBHOE TOBEJEHHUE CO-
OTBETCTBYIOIMIUX TOCYIAPCTBEHHBIX OPraHOB, UX OIIMOOYHBIE JEUCTBHUS 3a4acTyl0 CYIIECTBEHHBIM 00pa3oM
TIPERONIPEACIISIOT HETaTUBHBIA MCXOJ| TAKOTO COLMAIBHOTO SIBJICHUS, KaK JOJIEBOC yJacTHE B CTPOUTENHCTBE
JKHJIBIX 00BEKTOB HEJ[BIDKHIMOCTH.

Knrouegvie cnosa: MOLICHHUYE€CTBO, HEABUIKUMOCTD, JOJIECBOC CTPOUTCILCTBO, KUJIOC IMIOMEIICHUE, KUINIIEC,
XHUIICHUEC NEHEKHBIX CPCACTB, HELCIECBOC UCIIOJIB30BAHNE, HE3AKOHHOC CTPOUTEIILCTBO.
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Providing technical and forensic investigative actions
in the investigation of acts of terrorism

This article discusses the features of technical and forensic identification and search in the investigation of
crimes related to terrorism. The article reveals the topic of search and identification in the investigation of
acts of terrorism, based on the previous experience of forensic scientists, legal norms, law enforcement statis-
tics, scientific and practical materials containing modern data on technical and forensic techniques and
equipment, which are still successfully used in the investigation of acts of terrorism here and abroad. The
study of the prospects of technical and forensic identification and search in the Commission of a terrorist act,
require the use of a variety of scientific methods based on the provisions of the materialistic dialectic of his-
torical conditionality, objective laws of development and interaction of phenomena. The legislation of the
Republic of Kazakhstan requires the presence of witnesses and representatives of the local Executive body
during the investigation to avoid unnecessary risk to the life and health of those present. During the search,
firearms, cold weapons, ammunition, explosive materials or parts for their manufacture, poisons, as well as
wanted terrorists are searched, and if the presence of the above-mentioned persons cannot be ensured, there is
a conflict between criminal procedure norms and security requirements.

Keywords: pre-trial investigation, identification, search, terrorism, investigative actions, technical-forensic
features.

Since the establishment of independence in the Republic of Kazakhstan, as in many countries of the
Commonwealth, the transition period has involved the development of both positive and negative processes
in the interaction of States in the field of universal peace and security, including preventive activities of the
security of citizens. The study of these processes requires objectivity and impartiality on the part of the re-
searcher. This study is necessary in order to expand knowledge in the legal regulation of the fight against
terrorism in Kazakhstan. The tragic events in Afghanistan, Egypt and Great Britain are a problem for the en-
tire world community. Unfortunately, such dramatic events have not bypassed Kazakhstan [1, 2, 3].

So on October 31, 2011 in Atyrau, there was an event in which the Prosecutor General's office of Ka-
zakhstan opened two criminal cases under the article «Terrorism». On July 11, 2012 in the city of Atyrau, a
group of extremists were identified, in whose house, the investigation was found: firearms, ammunition, po-
lice uniforms and religious literature. On September 15 of the same year some unknown, in the center of
Atyrau fired at the police officer, terrorists found a week later, during expeditious actions all fighters were
destroyed [2]. On the 3rd of December 2011 seven people, including two members of the special forces,
were killed during the operation in Boraldai village of Almaty region, where criminals planned to conduct a
number of violence acts in Almaty [3]. On July 18, 2016 the Interdepartmental investigative group of the
Prosecutor General's office of Kazakhstan, upon the terrorist act in Almaty, under the leadership of the spe-
cial Prosecutor, completed a pre-trial investigation in a criminal case in which 57 forensic examinations and
studies were conducted, more than 200 witnesses were interrogated at the end of the process, the terrorist
was sentenced to death penalty [3]. On the fact of the terrorist act on in Aktobe on June 5, 2016, the investi-
gative task force completed a pre-trial investigation in a criminal case. On november 12, 2011 in Taraz, a
jihadist, killed two employees of the Department of the NSC in Zhambyl region and during the prosecution
shot two policemen.

The success of the rapid detection and comprehensive investigation of any type of crime consists of
many components. To list and analyze them all is not possible, because in each case at each time develops its
own, by uniqueness and dynamism of the investigative situation, which is a set of elements of the forensic
characteristics of a particular crime. According to the task, the forensic characterization of the above-
mentioned category of crimes, supplemented by some elements that determine the effectiveness of their sup-
pression, that is, the quality of the pre-trial investigation at the initial stage largely depends on the success of
the disclosure as a whole. By studying the types and prerequisites of the crime, we can prevent the Commis-
sion and development of such terrorist acts [4-7].
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The legislation of the Republic of Kazakhstan adopted that the pre-trial investigation is carried out by
means of various procedural and investigative actions, where, along with the General dialectical method,
General and private scientific methods of cognition are used: historical, comparative legal, system-structural,
formal-logical, logical-legal, statistical analysis and generalization. Investigative actions are madefor obtain-
ing the proofs necessary and sufficient for establishment of the truth on criminal case [5]. The programme of
action, the sequence and timing of investigative actions, the investigator chooses their own, based on the typ-
ical investigative situation [6; 16]. The General provisions of the tactics of individual investigative actions
are developed in detail in the science of criminology, so we will focus on the features of inspection of the
scene and interrogation in the investigation of terrorism [8-11].

Identification during investigative actions, performed with the aim of establishing identity or difference
with a person, a suspect in the execution of the terrorist attack. A person carrying out a pre-trial investigation
may present for identification the object or corpse to the witness and the victim. With regard to the categories
accepted in criminology identification-one of the ways of identification. Identification, as it is known, can be
carried out both on materially fixed maps (traces, models, etc.), and on sensually-concrete representations
(images) which have remained in memory of the person [7]. Identification essentially refers to the identifica-
tion of the second type, as it is based on the memorization of the signs seen or previously known object. This
means that the object was observed by a person in connection with the committed crime or was familiar to
him earlier (for example, his thing). Then it came the perception and memorization. In the process of presen-
tation of the object to recognize the face maps signs, etched in his mind (a mental image), with signs placed
on the object and if there is a match identifies the object (person, object). What happens is what is called sub-
jective identification [12-15]. The understanding of the essence of identification as a psycho physiological
process is facilitated by the introduction of such a concept as recognition, i.e. identification of the perceived
with the perceived earlier. The degree of recognition can be different: from the unclear feeling that the object
was somewhere previously seen, to full confidence in the identity. The degree of recognition will depend on
the conditions of the initial perception of the object, on the abilities and state of the subject, perceiving the
object, on the properties of its memory, on the conditions in which recognition is carried out, from the time
elapsed since the previous perception, to the moment of recognition [9]. Each of the above conditions can
significantly affect the results and should be taken into account when carrying out this investigative action
[16-19]. So, to solve the question of whether it is advisable to present the object for identification, it is im-
portant to analyze the conditions of perception of this object: the duration of observation, the distance from
the observer to the object, the illumination of the object, the type of the object (characteristic of its features,
the unusual object, etc.), the presence or absence of extraneous phenomena (interference), etc. [20-22].

The most important element of preparation for presentation for identification is preliminary interroga-
tion of the identification person. The purpose of the preliminary interrogation, identifying is to clarify and
record in the minutes of the circumstances and conditions in which the private features of the object, pre-
served in memory, under which the interrogated can identify it. The necessity and the importance of ques-
tioning, before the identifying the presentation object has repeatedly pointed to processuality and criminolo-
gists. Participation of the expert criminalist in this investigative action is expedient at all stages of its carry-
ing out. The specialist prepares the necessary technical and forensic means for fixing the course and the re-
sults of the identification. A forensic specialist can assist in obtaining more detailed and accurate data on the
features of objects that will be presented for identification. For this purpose, it is advisable to use directories,
cataloges, databases in reference systems, where there are images and descriptions of objects similar to those
described by the interrogator. At the same time, the specialist must not only demonstrate the images, but also
explain the signs that individualize them, thereby contributing to the revival of the associative memory of the
interrogated. The specialist will also help in the preparation of a subjective portrait, that will help in describ-
ing the signs of appearance, which later will be used to search for images of people [17, 18].

Thus, S.I. Reva pointing to the need for a preliminary interrogation, identifying signs and features on
which he will be able to make an identification, notes: «Clarification of these circumstances is important,
both to address the issues of the expediency of the identification of this or that object and the possibility to
trust his perception, and for the subsequent assessment of the correctness of the results of the presentation for
identification» [19].

The testimony of the person interrogated before the presentation for identification must be given in the
form of a free narrative, which is a means of obtaining more complete information about the object to be pre-
sented [20, 21]. On this in his work points T.A. Goncharova: «In the process of free telling, the investigator
has the opportunity to better study the identity of witnesses, victims, suspects and accused persons, their po-
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sition in relation to the case, the level of development, communications, etc. Therefore, the investigator
should not interrupt the interrogators, as this may distract from the actual circumstances of the case, and they
can give evidence corresponding to the truth» [22].

If there are several people able to identify the object, the interrogation of each of them should be con-
ducted separately and at different times, so that they will not have the opportunity to exchange views on the
features of the object or the circumstances of its observation. The exchange of views between individuals,
that can be used to identify the object, can be of mutual suggestion of the image of the object observed by
them in the same form as presented to each of them [23]. The timeliness of the presentation of objects is of
great importance for the identification. Considering this issue, A.V. Mardojan points out: «The Image that
arose during the initial observation of the object is not always firmly fixed in memory. Man tend to forget
what he saw, lay down on him new visual, auditory and other impressions. Therefore, the presentation for
identification, as a General rule, should be carried out as soon as the specific circumstances of the investiga-
tion allow» [24].

In cases of acts of terrorism, some identifiable individuals can disrupt the identification process by pro-
vocative shouting, hooliganism and even openly threatening the identifying. The task of the investigator is to
prevent such situations. If still identifiable began to make threats identified or committed other provocative
acts, it is necessary to terminate the identification, questioned witnesses and identified the details having a
place of incident and recorded their statements [25]. As mentioned above, a number of terrorist attacks in-
volving explosive devices is carried out by people belonging to terrorist organizations. However, even after
the arrest of perpetrators and organizers of some of the collaborators remain at large. For the fear of reprisal,
witnesses and victims may refuse to participate in the identification. In such a situation, according to the arti-
cle 230 part 11 of the code of criminal procedure, to ensure the security of the identifying person, the presen-
tation of the person for identification can be made in the conditions, precluding the visual observation of the
identifying person. This can be achieved by changing or masking the appearance of the witness, conducting
the identification with the help of video equipment or through a special glass, transparent only on one
side [26].

Identification by means of video equipment differs in that the image of persons presented for identifica-
tion is transferred by means of the video camera on the monitor which is in the next room or is recorded on a
videotape and right there reproduced on the same monitor. At the same time, the operator must fix the ap-
pearance of all people equally in time and angle, without paying special attention to the identifiable, i.e.,
without «prompting» the identifying person [27]. The described procedure of identification loses its meaning
if the Protocol, which is identifiable in any case and should be familiar with, indicates the identity of the
identifying person [28].

In this case, the investigator, according to article 97 of part 3 of the code of criminal procedure, restricts
access to information about the protected person from the beginning of the criminal process at the request of
the person and consists in removing from the materials of the criminal case information about the question-
naire data of the person and storing them separately from the main production, About application of this
measure the person carrying out pre-judicial investigation makes the resolution in which the reasons of the
made decision on preserving in secret of data on the personality are stated the pseudonym and the sample of
the signature of the protected person which it will use in protocols of investigative actions with its participa-
tion. Procedural actions with the participation of the person being defended may be performed under condi-
tions that exclude his identification. The decision and the materials separated from the main proceedings
shall be placed in a sealed envelope, which shall be stored in the body investigating the criminal case, and
the contents of which, except for the person carrying out the pre-trial investigation, may be consulted by the
Prosecutor and the court [29].

The terrorist act causes a great public response and alarm of citizens. The fact of a terrorist act can not
be hidden, because the purpose of terrorists is to cause a wide public response. Let us turn to foreign experi-
ence. In the US, there are three main types of identification. Operational knowledge (eng. show up), proce-
dural identification (eng. lineup) and the lineup for fotocard (eng. photo arrays). Operational identification
(show up) is carried out in cases where after the crime has passed a short time, with the victim or eyewitness
presented one suspect. This type of identification is allowed to carry out on the scene. The procedural form
of identification (lineup) lineup at the police stations, the witness shall be presented at least six people, and
the courts of at least three. Statisticians participating in the identification procedure must be agreed with the
lawyer, he can offer his order of formation of the group. An interesting fact is the absence of this type of
identification of witnesses. Their functions are carried out by five strangers presented to the identification
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along with the suspect. The legality and objectivity of the identification procedure is monitored by counsel.
Identification by photo cards (eng. photo arrays) photos are presented to the identifying person in the amount
of at least six. The difference between live and photographic identification is that suspects are not entitled to
the presence of a lawyer during the presentation of photographs, since they are absent. The advantage of this
kind of identification is that the police can use a photo of a potential suspect as many times as necessary. Al-
so, this gives the police the opportunity to ensure greater similarity between all people presented for identifi-
cation, since there are quite large «arrays» in police stations — collections, albums of photographs of people
previously detained for similar crimes [30, 31].

Search. The procedure for conducting the search is defined in chapter 31 articles from 252 to 256 of the
code of criminal procedure. The search is carried out for the purpose of detection and seizure of items or
documents relevant to the case, including the detection of property subject to arrest. The basis for the search
is the availability of sufficient data to believe that these items or documents may be in a certain room or oth-
er place or at a particular person. A search may be carried out to find the wanted person and the corpse of a
person.Tactics of carrying out such investigative action as a search is well covered in the forensic literature,
so it is advisable to focus on the features of the search in the investigation of a terrorist act. The search pro-
ceedings in cases of terrorism have a certain specificity. The success of the search is largely depends on the
quality of the preparatory phase. Prior information about the objects, the investigator can draw from the re-
sults of the examination of the incident, the initial interrogation of operational data. Taking this information
into account, the composition of the group and the necessary technical support are determined.

The task of participating in the search of specialists — employees of forensic units is to advise the inves-
tigator, the use of search devices, the packaging of detected items of interest to the investigation, fixing the
course of the search on the photo and videotape. In some cases, for geocaching as specialists may involv
joiners, carpenters, electricians, and others: involved in the search, the handler may, on the instructions of the
investigator to use a sniffer dog to detect explosives. As technical support, in addition to the means of detect-
ing caches, it is advisable to have a portable gas chromatograph «Echo» for rapid analysis. Such a device can
be used to determine, for example, the presence of explosive particles in the room air, on various objects
and to determine the type of these substances. It is very effective to use a portable detector of explosives
«MO-2», which allows to detect trace amounts of vapors of explosives at various facilities. It includes test
paper, which can be used to determine the presence of traces of TNT, nitroglycerin and other explosives on
various surfaces, including hands, tissues, etc. [32, 33].

When conducting searches, as rightly noted by M. Kekhlerov, «seems to be the obligatory personal par-
ticipation of the investigator, made the decision about it. Re-assignment of search proceedings to operational
or other services often leads to their superficial conduct and to the possible loss of evidence, to procedural
violationsy.

In the implementation of urgent investigative actions of great importance is the search at the place of
residence and work of the suspect. In that case, if the search is subjected to a large area of terrain, buildings
or there are sufficient data to assume that the person had or is dealing with explosives, the search should be
carried out only in the presence of engineering units of the Ministry of defense of the Republic of Kazakh-
stan, since mines and other explosives can be installed on the surveyed territory. The search of a residence
suspected to be detection and removal along with the instruments of terrorist encroachment objects with trac-
es of the crime; the remnants, wrapping paper and labels from explosives, boxes of blasting caps; the device
feeding radio signals to initiate the explosion, tools, materials, individual components used to manufacture
improvised explosive devices or modifications of standard ammunition, traces of which found on the items
seized from the scene; firearms and grenade launchers (or their parts); ammunition; literature on explosives,
various documents showing the purchase, storage or transportation of explosives, descriptions, drawings,
charts being made by criminals funds an attack. Computer equipment and electronic media must be removed
in order to detect information relevant to the truth. An inspection of computers and media should be carried
out with a computer technician. If there are reasons to believe that an explosive device was manufactured in
the room under search, it is advisable to collect and remove dust from the floor, from the desktop and other
objects during the search, in order to identify the micro particles of the explosive during the subsequent ex-
pert examination [33, 34].

Thus, the search is one of the most important investigative action of the criminal proceedings, so the in-
vestigator, in order to effectively investigate the criminal case of a terrorist crime, in addition to criminal
procedural aspects and forensic tactics, should also be guided by scientifically based recommendations de-
veloped by the scientific community. On the basis of all the above, it should be concluded that the investiga-
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tive actions, especially the search in the case of the act of terrorism, it is difficult to carry out qualitatively
exclusively by investigative units and employees of the Ministry of internal Affairs. In this regard, it seems
expedient to organize closer cooperation between the staff of the internal Affairs bodies of the Republic of
Kazakhstan, the NSC of the Republic of Kazakhstan, and the Prosecutor's office, specialists in arms and sap-
pers of the Ministry of defense, military and civilian experts in explosive engineering, to put into practice
such a progressive form of organization of work as the implementation in the regions of joint training with
investigators, operational staff of these bodies on the tactics of urgent investigative actions and operational-
investigative measures, as well as the method of disclosure and investigation of terrorist acts, and the preven-
tion of these crimes. In this regard, it seems appropriate for the NSC and the Ministry of internal Affairs to
develop and approve a joint instruction on the procedure for interaction in the detection and investigation of
crimes related to terrorist acts.

In order to improve interdepartmental cooperation in the investigation of terrorist acts, it is necessary to
grant the Prosecutor the right to create an interdepartmental investigative group consisting of investigators
and operational staff, and specialists of the NSC, internal Affairs bodies of the RK, the Ministry of defense.
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I'.b. YyxymoB

Teppopu3m akTijiepin Teprey Ke3iHge TEXHUKAIbIK-
KPUMHHAJMCTHKAJBIK iC-dpeKeTTepPiH KaMTaMachI3 eTy

Makaia Teppopu3MMEH OalIaHBICTBI TEXHHKAJIBIK-KPUMHUHAIMCTUKAJIBIK 1C-OpPEKETTEpiH KamMTaMachi3 eTy
epeKIIeNTiKTepi, Teprey KesiHAe KbUIMBICTApJAbl TaHy JKOHE TIHTY KapacThIpbUIIbL. Makajga Teppopu3M
aKTIJIEpiHIH Teprey Ke3iHJAe TIHTy JOHE TaHy TaKbIPHIOBIH AaIbIN, AIABIHFEI FaJIbIM-KPHMHHAIUCTTEP
ToxipuOeciHe CyiieHe OTBIPBIN, KYKBIKTHIK HOpPMajap, KYKbIK KOpFay CTaTHCTHUKAaJapbl, FbUIBIMHU-
NPAaKTHKAIBIK MaTepuayliap, Ka3ipri 3aMaHfbl TEXHHUKAJbIK-KPUMHHAJIMCTHKAIBIK OJiCTEMeNep MeH
JKaOIBIKTap TYypasbl AEPEKTep, Ojap aii KyHre Jeiin Oi3zie KoHE IIeTeNIe TeppOPHU3M aKTiIepiH Teprey
Ke3iHAe TaObICThl KOJIAaHbLIAAbl. TeppOPUCTIK aKT Ke3iHIe TEeXHUKAIbIK-KPUMHHAIUCTHKAIBIK TaHY XOHE
TIHTY XYPri3y[aiH KeJeIIeriH 3epTTey Ke3iHae op TYPJIi FhUIBIMU SICTEpIl KOJAAHyIbl Tajal eTei, KeIeH i
JKOHE TapHXH HEri3[ge MaTCPHANNCTIK JHAICKTUKAJIBIK epeXelepre Heri3ieiareH, OOBCKTHBTI jgaMy
3aHJBUIBIKTAPEl MEH e3apa OaiinaHelcThl KyObUTbicTap. KaThIChIl OTBIpFaH aJaMaapiblH OMipi MeH
JICHCAyJIbIFbIHA Toyekenre Oapmay ymin KP 3aHHaMaceiHa coifkec Teprey ic-opeKeTiH KYprizy KesiHue
KyarepJiiep >KoHe KEepriuliKTiI aTKapyIbl OpraH eKUIAEpiHiH KaTEICKAHbIH Tanan eTeli. TiHTy GapBIChIHMA aThIC
JKOHE CYBIK Kapyabl, OK-IOpiJiep[i, J>XapbUIFbI MaTepHaiiapisl HeMece oJapibl AaiblHIay YIUiH
KOJIIaHBUIATBIH  OOJIIICKTepAi, yJIapibl, COHIal-aKk JaHKecTepre i37ey JKyprisinemi, erep jorapblia
KOPCETUIreH TyJIFajlapFa KaThICybl KaMTaMachl3 eTillyi MyMKiHAIri OoiMaca, OHIa KbUIMBICTBIK-iC XKYPri3y
HOpMaJapbl MEH TaJanTap Kayircisaik apachlHIarbl TAPTHIC alKbIH OO Ibl.

Kinm  cesdep: Teprem-Tekcepy, TaHy, TIHTY, TEppOpPH3M, Teprey IC-opeKeTTepi, TEeXHUKAaJbIK-
KPUMUHAIHCTUKAJIBIK €PEKIIEIIKTEp.
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I'.b. YykymoB

TexXHUKO-KPUMHUHAJTHUCTHYECKOE 00ecredeHne CJIeICTBEHHbIX
JNeHCTBUN MPHU paccje0BAHNH AKTOB TeppOpu3IMa

B nanHOIT cTaThe paccMaTPUBAOTCS OCOOCHHOCTH TEXHUKO-KPUMHUHAIMCTHYECKOTO 00eCIICUeHHS OTIO3HAHUS
1 00BICKA MPU PacCICAOBaHMN NPECTYIUICHUI, CBI3aHHBIX ¢ Teppopu3MoM. CTaThs pacKphIBacT TEMY HpPOU3-
BOJCTBAa OOBICKA M OIO3HAHHUS IPU PACCICIOBAaHUH aKTOB TEPPOPHU3MA, ONHUPASCh HA MPEABIAYIINIl OIMBIT
YUYCHBIX-KPUMUHAJIKMCTOB, TIPABOBbIC HOPMBI, IPABOOXPAHUTENBHYIO CTATHCTHKY, HayYHO-TIPAKTHYECKUE Ma-
TepHabl, COAEPIKAIINE COBPEMEHHbBIC NaHHBIC O TEXHHKO-KPHMHHAIUCTHYCCKUX METOJHMKaX U 000pyIoBa-
HUU, KOTOPBIE IO CHX IOp YCIICIIHO MPUMEHSIOTCS [IPH PACCIICAOBAHAN aKTOB TEPPOpU3Ma 3]IECh U 3a pyoOe-
koM. M3ydeHne mepCreKTHB TEXHUKO-KPHMUHAITCTHYECKOTO MTPOBEICHUS OTIO3HAHUS U 00BICKA TIPH COBEP-
MICHUU TEPPOPHUCTHYECKOTO aKTa TpeOyeT MPUMEHEHHsT KOMIUIEKCA Pa3HOOOPa3HBIX HAyYHBIX METOJOB, OC-
HOBaHHBIX Ha MOJOXCHUIX MaTCPUAIHCTUUECKON TUANICKTHKA 00 HCTOPHYCCKON 00YCIOBICHHOCTH, 00BEK-
TUBHBIX 3aKOHOMEPHOCTSX Pa3BUTHS M B3aUMOCBSI3H sBJICHHUN. 3akoHoAaTenbcTBO PK TpedyeT npu nposene-
HHUU CIIE[ICTBEHHOTO JCHCTBUS MPHUCYTCTBHS MOHSTHIX M MPEACTABUTEICH MECTHOTO HCIIOJHUTENBHOTO Opra-
Ha 11t n30eraHnsl HeONMpPaBJAHHOIO PHCKA KMU3HHU U 3I0POBBIO IPHCYTCTBYIOIIHMX. B Xo1e oObicka Begercs
MOUCK OTHECTPEIBHOTO U XOJIOIHOTO OPYKHsl, O0SMPHUIIACOB, B3PhIBYATHIX MATEPUAIOB WK JASTaleH i uX
W3TOTOBJICHHMS, S7I0B, @ TAKXKE Pa3bICKUBAEMbIX TEPPOPHUCTOB. EcCiin e MPHCYTCTBHE yKa3aHHBIX BBILIE JIUL]
HE MOXeET OBITh 00€CIEYCHO, TO HATUIIO KOH(IMKT MEXy YTOJOBHO-IIPOIECCYATEHBIMI HOPMaMH 1 Tpe0o-
BaHHMSIMH 0€30IIaCHOCTH.

Knrouegvie cnosa: nocy;[e6Hoe pacciaeioBaHue, OIMMO3HAHUEC, 06LICK, TEPpOpU3M, CICACTBECHHBIC IIeﬁCTBPIS[,
TCXHUKO-KPUMUHAIIUCTUICCKUE OCOOCHHOCTH.
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