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The concept and classification of legal guarantees

The article deals with the concept and classification of legal guarantees. The concept of guarantees as social
and legal measures comprehensively show the level of development of the state, the democratic character of
society, the public and legal consciousness of the population. Guarantees bind together the legal and factual
position of a person in civil society, they serve as an expression of social freedom, responsibility and activity
of citizens. In a broader sense, the concept of guarantees the rights and freedoms of a person and a citizen is a
component of, on the one hand, the legal status of the individual, on the other, a more capacious concept of
«constitutional guarantees», which means a set of legal norms and institutions that protect the constitutional
principles, human rights, the foundations of the constitutional system, the fulfillment of constitutional duties
and the functioning of various public authorities. Thus, it can be concluded that guarantees of human and
citizen's rights and freedoms are a combination of constitutional and legal norms, institutions, means,
methods, mechanisms and procedures that ensure the implementation, protection and protection of
constitutional rights and freedoms of a person and citizen. In addition, it is fair to say that political, economic,
spiritual prerequisites and conditions do not in themselves serve as a basis for realization of individual rights
and freedoms. It should be noted that they become guarantees only through the legal form and organizational
efforts of the state and society. Hence the allocation of guarantees of human and citizen's rights from the
standpoint of a system that includes guarantees of general and legal. The article considers in detail the types
of guarantees that have their content and forms of expression.

Keywords: the concept of guarantee, legal guarantees, domestic guarantees, the classification of le-
gal guarantees, legal guarantees of the legal status of the individual.

Observance of public recognition rights and freedoms is the duty of the state. For this, the state devel-
ops and creates relevant guarantees and establishes the legal mechanisms for their implementation [1; 254].

The guarantee (from the French garantie) is a warranty, errand, a security, a condition providing for
anything. The guarantees of the rights and freedoms of a person and a citizen are part of the legal status of
the individual, on the one hand, and on the other hand, of a more capacious concept of «constitutional
guarantees», which means a set of legal norms and institutions that protect the constitutional principles,
human rights, the foundations of the constitutional system, the fulfillment of constitutional duties and the
functioning of various public authorities. Thus, guarantees of human and citizen's rights and freedoms are a
set of constitutional legal norms, institutions, means, methods, mechanisms and procedures that ensure the
realization, protection and protection of constitutional rights and freedoms of a person and citizen [2; 14].

Guarantees are a system of socioeconomic, political, moral, legal, organizational prerequisites, condi-
tions, means and methods that create equal opportunities for the individual to exercise his rights, freedoms
and interests. Guarantees as social and legal measures comprehensively show the level of development of the
state, the democratic character of society, public and legal consciousness of the population. Guarantees bind
together the legal and factual position of a person in civil society, they serve as an expression of social free-
dom, responsibility and activity of citizens.
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There are much attention is paid to the classification of guarantees of individual rights in the legal lit-
erature. It is true that political, economic, spiritual prerequisites and conditions in themselves do not serve as
a basis for realizing the rights and freedoms of the individual. Actually, they become guarantees only
through the legal form and organizational efforts of the state and society. Hence the allocation of guarantees
for human and citizen's rights from the position of a system that includes general and legal guarantees. In
turn, these types of guarantees have their content and forms of expression.

Thus, general guarantees are divided according to social orientation into material, political and spiritual.

Material guarantees are the unity of the economic space, the free movement of goods, services and fi-
nancial resources, the support of competition, the freedom of economic activity, the recognition and protec-
tion of private, state, municipal and other forms of ownership, and the social partnership between a person
and the state, an employee and an employer, producer and consumer.

Political guarantees are system of people's power, the ability of the individual to take part in managing
the affairs of the state and society. The Russian Federation recognizes and guarantees local self-government,
political diversity, the right of the people of Russia to preserve and develop their native language, as well as
opportunities to enjoy human rights and fundamental freedoms, and to protect their interests.

Spiritual guarantees are system of cultural values based on love and respect for the Fatherland, faith in
good and justice; this is the public consciousness and education of man. Among the spiritual guarantees are:
ideological diversity, prohibitions on the monopolization of ideology, incitement of social, racial, national
and religious discord, universal access to and free basic general and secondary vocational education, freedom
of creativity.

Legal guarantees are system of means and ways of protecting and protecting human rights and citizenship.

First of all, it is the responsibility of the state to provide the individual with the right to judicial protec-
tion, the right to receive qualified legal assistance, access to justice and compensation for the damage caused
[3; 623].

Guarantees of individual rights are defined as general conditions and special (legal) means that provide
an actual opportunity to use the underlying benefits and protect them reliably. With reference to the constitu-
tional status of a person under safeguards, one should understand the conditions and means that actually pro-
vide a person and citizen with the opportunity to enjoy basic rights and freedoms and strictly fulfill their du-
ties. In its essence, the guarantee is a system of conditions that ensure the satisfaction of the needs and inter-
ests of man. Their main function is the fulfillment of obligations by the state and other entities in the sphere
of realizing the fundamental rights of the individual. The object of guarantees are public relations related to
the implementation, protection and protection of basic human rights.

Legal guarantees are characterized by a number of features: 1) they find their preferential expression in
the rules of law; 2) represent specially designed legal means of real provision of legally protected interest;
3) are conditioned by political and economic peculiarities of the state; 4) in content they represent a combi-
nation of legal norms and procedural actions based on them, entrusted with certain powers and legal respon-
sibilities.

Depending on the criterion underlying the classification of guarantees, there are several types of con-
structing a system of legal guarantees for the basic rights and freedoms of citizens, but as the leading criteri-
on for such classification, it seems most expedient to divide them according to a functional feature. This cri-
terion adequately reflects the most significant properties of guarantees of fundamental rights and freedoms.

The application of a functional criterion for classifying legal guarantees of fundamental rights and free-
doms of citizens allows us to isolate two types of guarantees - guarantees of implementation and guarantees
of protection (protection).

The analysis of literature available in the literature made it possible to formulate the notion of protec-
tion guarantees. Guarantees for the protection of individual rights are the means provided for in law to allow
individuals, firstly, independently or with the assistance of law enforcement agencies to restore or intercept a
violated right by means not prohibited by law, and secondly, the existence of a system and a special proce-
dure of justice - a system of state bodies, carrying out an objective resolution of disputable situations and
determining the degree of guilt of the perpetrators of the offense and making a decision on the measures of
legal responsibility, and, thirdly, digits together with the individual's right to seek protection of the right vio-
lated international human rights organizations.

Legal guarantees of protection are only relevant when they can really ensure the operation of the mech-
anism for the protection of human rights and freedoms (that is, they do not remain de jure declared in the
law, for example), but actually implement the required interaction between the established competence of the
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subject to exercise his right and the mechanism its implementation. In this connection, an important condi-
tion for this interaction is the real provision of strict execution of the assigned corresponding responsibilities
to the relevant state bodies, municipal bodies and their officials, as well as to other persons [4; 53].

The term «protection» should be used when it comes to the application by the competent authorities of
the state, local authorities, or a person whose rights are violated, in the manner prescribed by law, measures
to restore violated rights and legitimate interests.

Guarantees of protection of constitutional rights are specific, which is dictated by their universality,
since their implementation is a necessary prerequisite for the implementation of all other subjective rights of
citizens. The specificity of the norms of constitutional law is that all of them, regardless of the degree of ab-
stractness, are norms of direct action. Their purpose is to ensure the prescriptions of sectoral norms regulat-
ing the scope of these personal rights of citizens. In essence, they are general guidelines that indicate to the
state, its bodies, public organizations and citizens a certain version of the behavior aimed at ensuring condi-
tions for the unhindered enjoyment of fundamental rights and freedoms.

Legal guarantees (funds) - the totality of the funds fixed in the legislation, as well as organizational and
legal activities for their application, aimed at ensuring lawfulness, for the unimpeded exercise and protection
of rights and freedoms. This is, first of all, the legally-mediated activity of special law enforcement and jus-
tice bodies. The following legal guarantees are distinguished: 1) means for detecting (detecting) offenses.
These guarantees are related to the work of the competent authorities aimed at detecting offenses with a view
to their suppression and elimination of consequences; 2) means of preventing offenses. These are legal
means, which allow to prevent possible offenses; 3) measures of restraint of offenses are used in those cases
when it is necessary to forcibly stop illegal actions; 4) measures to protect and restore violated rights, to
eliminate the consequences of offenses; 5) legal responsibility is also the most important and necessary
means of ensuring legality, and its effectiveness is determined not by cruelty, but by the inevitability of pun-
ishment; 6) a special role is assigned to procedural guarantees among legal guarantees. The process is a form
of the life of the law, therefore the formal rights and freedoms can only be obtained by having procedural
support, a clear order of realization. 7) Finally, an important guarantee of the rule of law is justice - the activ-
ities of the courts, carried out through the consideration of civil and criminal cases in order to strengthen the
rule of law in every way. 8) In addition to legal means, special guarantees also include organizational means.
These include various activities of an organizational nature specifically aimed at improving the activities to
ensure the rule of law [5; 122].

Legal guarantees of the legal status of the individual. Human rights and citizenship, according to many
domestic and foreign legal scholars, often do not have the necessary protection mechanism. Many constitu-
tional provisions can not be objectively implemented in full, as they are not provided with legal guarantees.
At the same time, «legal protection is one of the main goals of state activity, a condition for the exercise of
freedom and human rights, a guarantor, its legal protection», forces «the power to give legal status to a per-
son of legal significance». In this connection, the issue of legal guarantees for ensuring the legal status of a
person acquires special significance.

Legal guarantees for ensuring the legal status of an individual are the conditions provided by law, with
the availability of which the legislator connects the real possibility and maximum effectiveness of the exer-
cise of rights, freedoms and duties in the complex of legal status components.

The modern system of legal guarantees of a person's legal status is divided into three levels:

1) international;

2) regional;

3) national.

International level of guarantees of legal status. One of the characteristic features of the rule of law is
the priority of international law over domestic law. The formation of such mechanisms and guarantees is
primarily connected with the United Nations, the Charter of the United Nations and the Universal Declara-
tion of Human Rights (10 December 1948) [6].

The international human rights law is based on two international pacts on civil and political and social,
economic and cultural rights. In addition, a sufficiently effective mechanism for the protection of human
rights within the UN is developed, which is a system of special bodies, including the General Assembly, the
Security Council, the Economic and Social Council, the Trusteeship Council, the International Court of Jus-
tice and the Secretariat. In addition, there are many so-called non-governmental international organizations
set up to protect human rights and freedoms («Amnesty Internationaly, «Médecins Sans Fronti¢resy, «Inter-
national Red Cross», etc.).
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At the regional level, it is possible to single out, first of all, the American, African and European sys-
tems of guarantees of the legal status of the individual. At the same time, the system functioning in Europe
can be considered a kind of standard. It was formed within the framework of the Council of Europe, the old-
est regional organization. The two most important bodies of the Council of Europe are: the Committee
of Ministers, which includes the Ministers for Foreign Affairs of the Member States and the Parliamentary
Assembly representing the national parliaments.

The main forms of norm-setting activities of the Council of Europe are the creation of conventions and
agreements, the most important of which are the European Convention on Human Rights and the European
Social Charter. The first of them was adopted on November 4, 1950 in Rome by 15 members of the Commit-
tee of Ministers of the Council of Europe and entered into force on September 3, 1953. This document was
the first international treaty at the regional level that transformed the principles proclaimed by the Universal
Declaration of Human Rights of 1948 in specific legal obligations.

On the basis of this Convention, two bodies were established - the European Commission on Human
Rights and the European Court of Human Rights, which are empowered to deal with complaints from both
States and individuals.

National (internal) level of guarantees of the legal status of the individual. In recent years, many coun-
tries have become parties to the main human rights treaties, which entail legal obligations for their imple-
mentation at the international level. The practical task of guaranteeing, protecting and promoting human
rights is a task, primarily national, and each state must bear responsibility for its solution. At the national
level, the protection of rights can best be ensured through appropriate legislation, an independent judiciary,
and the creation of democratic legal institutions [7; 13].

In accordance with this domestic guarantees are divided into: judicial and non-judicial.

In addition, domestic legal guarantees of a person's legal status can also be divided into two large
groups:

1) guarantees of the realization of the legal status of the individual;

2) guarantees of protection of a person's legal status.

The first group of guarantees includes:

—normative consolidation of fundamental rights, freedoms and duties in the current legislation and, first
of all, in the Constitution of the state;

— providing a person with the opportunity to realize legitimate interests by his lawful actions;

— stimulation (from the state side) of certain activities and, thus, encouraging people to engage in this
activity (lending to education, housing construction, establishing benefits for servicemen, etc.);

— state care for the socially unprotected strata of the population (pensions, government programs to
support maternity and childhood, etc.).

The second group of legal guarantees are:

— personal guarantees that entitle the individual to defend their legitimate interests independently by all
means not prohibited by law;

— guarantees in the law enforcement sphere, presupposing the creation of state bodies that protect hu-
man and civil rights and freedoms on a professional basis (police, prosecutor's office, institution of the Om-
budsman for Human Rights, etc.);

— guarantees in the field of justice that presuppose the formation and functioning of state bodies
(courts), carrying out on behalf of the state an objective resolution of disputes, as well as determining the
degree of culpability of persons accused of committing offenses, and deciding on the measures of legal re-
sponsibility with respect to these persons.

Recall that legal guarantees in the legal literature are understood to mean various legal means, ways and
mechanisms that help to ensure the exercise of rights, legitimate interests and duties of subjects of law, the
maintenance of a certain legal status, the order of public relations. Even from this definition it can be seen
that there are many such means, methods and mechanisms that are closely interrelated, which, firstly, neces-
sitates their certain systematization and, secondly, consideration of all these legal guarantees as a system
[8; 35].

The analysis of the entire system of legal guarantees and, above all, the rights and legitimate interests of
subjects of educational relations in general and pedagogical workers, in particular, does not lead to the objec-
tives of this manual. We confine ourselves to a few general remarks and to the allocation of the most im-
portant groups of such guarantees.
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First of all, we note that all guarantees are, in effect, legal prescriptions (general obligations and / or
general prohibitions) addressed to the state, its authorized bodies, municipal authorities, educational institu-
tions and their governing bodies. In other words, guarantees of the rights and legitimate interests of pedagog-
ical workers are realized through the implementation of the relevant regulatory and legal obligations (com-
pliance with prohibitions) of the said subjects of educational relations. These duties and prohibitions can be
formulated in different ways, but their essence as guarantees is unchanged.

Depending on various criteria, we can distinguish the following groups of legal guarantees.

1. Depending on the ownership of the legal norms in which such guarantees are enshrined, two main
groups of guarantees are allocated to international or domestic (national) law: international legal guarantees
and guarantees enshrined in national legislation. The material of the subsequent sections of this chapter is
devoted to their characterization.

2. In accordance with the branches of legislation, it is possible to single out constitutional, administra-
tive-legal, civil-law, criminal-legal guarantees, guarantees provided for by labor, arbitration, educational,
financial, arbitration law and other branches. In addition, it is of great importance to allocate material and
procedural guarantees, which is especially important for judicial practice.

3. Depending on the legal nature of legal guarantees, there are:

a) normative guarantees, i.e. fixed in the regulatory legal acts of different legal force (laws and by-laws,
local regulations);

b) law enforcement guarantees, i.e. guarantees contained in decisions of law enforcement agencies in
the implementation of various types of law enforcement and justice (judicial, investigative, administrative,
arbitration).

4. Depending on the specifics of bodies that manage education at various levels and with various ele-
ments of the educational system and operate on the basis of legislation and in accordance with it, it is possi-
ble to distinguish the guarantees provided by:

a) bodies of legislative power and bodies of local self-government implementing educational standard-
setting;

b) bodies of executive power;

¢) education authorities;

d) educational institutions and bodies of its administration (trustees' councils, scientists and pedagogical
councils);

e) professional and human rights organizations of educators;

f) public organizations established and operating in the field of education (associations of teachers and
university professors, parental councils (committees), etc.).

5. Based on the kind of rights, freedoms and legitimate interests that are subject to legal guarantees,
such guarantees are given to education workers as guarantees for them:

— constitutional rights (the right to honor and dignity, freedom of speech, etc.;

— social rights (pensions, eligibility for benefits, etc.);

— labor rights (the right to rest, the right to work part-time, etc.);

— educational (professional) rights and freedoms (the freedom of the teacher in the choice and use of
teaching and educational methods, textbooks, teaching aids and materials, methods of assessing the
knowledge of students, etc.).

6. Depending on the degree of coverage of different categories of pedagogical workers, it is possible to
single out general guarantees (relating both to all categories of pedagogical workers and other india types -
subjects of educational relations), and special guarantees for their rights and legal interests relating to certain
categories pedagogically the freedom of the teacher in choosing and using: methods of teaching and educa-
tion, textbooks, teaching aids and materials, methods for assessing the knowledge of students, workers in
general education institutions, pedagogical workers (the teaching staff of higher educational institutions,
pedagogical workers of special types of educational institutions, etc.).

7. Depending on the nature of the regulatory framework, the guarantees may be mandatory (that is, un-
conditionally binding) and recommendatory. Examples of the first are guarantees established in legislative
acts and therefore are mandatory for all participants of educational relations — from the state to the head of
educational institutions. Recommendation guarantees, as a rule, are fixed in international legal acts (for ex-
ample, in the above-mentioned «ILO / UNESCO Recommendationsy).
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In conclusion, it is necessary to identify the following conclusions:

— the main functional purpose of legal guarantees of individual rights and freedoms, as well as other
guarantees, is that they are all aimed at the practical feasibility of individual rights and freedoms;

—legal guarantees are, first of all, the means provided by law, directly ensuring the legitimacy of the
behavior of subjects of social relations and, accordingly, their own rights and freedoms, i.e. the common
property of legal guarantees is their consolidation in the law and other normative acts.
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KyYKBIKTBIK KeMUIIKTIiH TYCiHIri MeH KiKkTeyi

Makanana KYKBIKTBIK KEIUIIKTIH TYCIHITI MEH JKIKTeIyl Typaslsl Mocele KapacTelpburraH. Kemimmikrep
QNIeyMETTIK-KYKbIKTBIK IApanap peTiHIe MEMJICKET [aMybIHbIH JCHICHiH, KOFAMHBIH JEMOKDPAaTHSJIBIK
CHIATHIH, XaJbIKTHIH KOFaMIBIK JXKOHE KYKBIKTHIK CaHa-Ce3iMiH JKaH-XakKTbl kepcereni. Omap anaMHbBIH
a3aMaTTBIK KOFaM/IaFbl 3aH/Ibl )KOHE HAKTHI JKaFAaiibH OipiKTipeai, a3aMaTTapIbiH SICyMETTiK OOCTaH/IbIFbIH,
JKayanKepIIUTriH JkoHe KbI3MET eTyiH Oinmipeni. AJaMHBIH JKOHE a3aMaTThlH KYKBIKTapbl MeEH
0OCTaH/IBIKTAPBIHBIH KEIUIIri, TYCIHITl, K€H MaFbIHACBIHIA, Oip JKarblHAH, JKEKE TYJFaHBIH KYKBIKTBHIK
MoprebeciniH  Oip Oemiri OonbIm  TaObLIagbl, C€KIiHII KAFBIHAH, KOHCTUTYIUSUIBIK —KEHUITIKTEP)
KOHCTHTYLMSUIBIK KaFH/anap/bl, aJaM KYKbIKTapblH, KOHCTHTYLHMSJIBIK KYPBUIBICTBIH HEri3[epiH KOPFailThIH
KYKBIKTBIK HOpMaJIap MCH WHCTHTYTTapAbIH >KUBIHTHIFBIH, KOIIIIIK OMITIKTIH KOHCTUTYIHSIIBIK MiHACTTEPII
OpBIHIAYbIH KSHE OPTYPJIi MEMIICKETTIK OpraHAapbIHBIH JKYMBbIC icTeyin Oinmipeni. COHbIMEH, aJaMHBIH
JKOHE a3aMaTThIH KYKBIKTapbl MEH OOCTaHIBIKTAPBIHBIH KeNMUIAIKTEpI — ajaM MeH a3aMaTThlH
KOHCTHTYLHSJIBIK KYKbIKTapbl MEH OOCTaH/BIKTApBIH iCKE aChIPY/bl, CAKTAy/bl )KOHE KOPFay/ibl KAMTaMachl3
€TeTiH KOHCTHUTYIMSUIBIK-KYKBIKTBIK HOpManap, HHCTUTYTTap, Kypajjgap, oIicTep, MeXaHH3MJAEp MeEH
paciMIepIiH JKUBIHTBHIFBI OOJIBII TaObUIabl AETeH KOPBITHIHABI kacayra Oomamel. LlIsmH MoHiHze, casicw,
SKOHOMHMKAIIBIK, PyXaHH aJFBIIApTTap MEH MIapTTap agaMHBIH jkKeKe KYKBIKTapbl MeH OOCTaHIBIKTapBIH iCKe
acelpy YINIH Heri3 Oonbinm TabbuiMaiinsl. OmaH Oacka, IIBIH MOHIHAE, OJNap MEMJIEKeT IIeH KOFaMHBIH
KYKBIKTBIK HBICAHBI MECH YHBIMIACTBIPYIIBUIBIK KYIIi apKbUIbl FaHAa KEHUJIIKKe aifHANATHIHBIH aran ©TKeH
KeH. JleMeK, afaMHbIH XKOHE a3aMaTThlH KYKBIKTAPbIHBIH KEMUIAIKTEPiH JKaJIblFa OPTaK JKOHE KYKBIKTBHIK
KeMUIIIKTepIi KAMTHTBIH JKYHe yCTaHbIMbIHAH Oesty. Makanazia ataFal KeniImiKTepAiH OyJ1 Typiepi TOJBIK
3epTTEIreH, ONap/IblH Ma3MYHBI MEH O11ipy HbICaHAAPB! OOJIATHIH/BIFBI J1QJIEIIICHICH.

Kinm ce30ep: KeNmiNmiKTIH TYCIHIr, KYKBIKTBIK KEMJIIKTEP, MEMJICKETIIIUIK KeMmiIIiKTep, KYKbIKTBIK
KeMUIAIKTep i JXKIKTeY, JKeKe TYJIFaHbIH KYKBIKTBIK MOPTEOECiH KaMTaMachl3 €TeTiH KYKBIKTBIK KEeIIIIIKTep.
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The concept and classification of legal guarantees

J.K. Pycrem6ekoBa, K. [lomrmmak

ITonsiTHe M KIacCU(PUKANUSA OPUIUIECKUX TAPAHTHH

B cratse paccMOTpeHBI BOIPOCH! MOHATHS M KJIacCHU(pUKaIUK IOPUIMIECKHX TapaHTHH. ['apaHTHH Kak coru-
QIBLHO-TIPAaBOBEIE MEPHI BCECTOPOHHE MOKAa3bIBAIOT YPOBEHb PAa3BUTHUS FOCYIapCcTBa, AEMOKPATHIHOCTH 00IIIe-
CTBa, OOIIECTBEHHOTO W IIPAaBOBOTO CO3HAHMS HACEJEHHs. [ apaHTHH CBS3BIBAIOT BOCIMHO U IIPABOBOE,
" (paKTHIECKOE MOJOKEHUS YeJIOBEKa B TPaXKAAHCKOM OOIIECTBE, CIy>KaT BBHIPaKCHHEM COLHANBHOI CBOOO-
JIbI, OTBETCTBEHHOCTH M aKTUBHOCTH TpaxJaH. B Gojee MIMPOKOM CMBICIIE TapaHTHH IIPaB U CBOOO]I YelIoBeKa
U TPaXXJaHHHA SIBIISIOTCS COCTABIISIONIEH, C OHOIN CTOPOHBI, MPABOBOTO CTaTyca JIMYHOCTH, C APYroi — 6o-
Jiee €eMKOTO TIOHATHS «KOHCTUTYLIMOHHbIE TapaHTHW», MO KOTOPBIMH ClIeAyeT TOHUMAaTh COBOKYITHOCTb TIpa-
BOBBIX HOPM U MHCTHTYTOB, 00€CIIEUNBAIOMINX 3ALIUTY KOHCTUTYIIMOHHBIX MPUHIUIOB, [IPaB YeJIoBeKa, Oc-
HOB KOHCTHUTYLIIMOHHOTO CTPOSI, BBIIOJHEHHS! KOHCTUTYIMOHHBIX OOS3aHHOCTEH M (QYHKIMOHHPOBAHUS pa3-
JIMYHBIX OPTAHOB ITyOJIMYHOM BiacTH. TakuM 00pa3oM, MOXKHO 3aKITIOUUTh, YTO TapaHTHH IIPaB M CBOOO] de-
JIOBEKa U IpaJaHUHA — 3TO COBOKYNHOCTh KOHCTUTYLIMOHHO-IIPABOBBIX HOPM, HHCTUTYTOB, CPEICTB, CIO-
c000B, MEXaHU3MOB H IPOLEAYP, 00ECIICUNBAIONINX PeaTn3alnio, OXpaHy U 3aIUTy KOHCTUTYIMOHHBIX IIPaB
U cBOOOJ 4enoBeka U TpaxkaaHuHa. Kpome Toro, crpaBeanuBo yTBepKJAEHHE, YTO MOIUTHYECKHE, SKOHOMHU-
YyecKHe, AyXOBHbIE MPEANOChUIKH U YCIOBUS CaMM IO ceOe He CIy:KaT OCHOBAaHHEM AN peanu3aluH MpaB
u cBo6oa muaHoCTH. ClieflyeT OTMETUTh, YTO TapaHTHAMH OHH CTaHOBSITCS JIMIIB YePe3 IOPUANYECKYIO0 (Gop-
MY U OpraHHM3al[MOHHbIE YCHJIMS rocyaapcTsa u odmectBa. OTCI0[a U BBIACIECHUE TapaHTHH MPaB YesloBeKa
W TpaXIaHUHA C TTO3UIUH CHCTEMBI, BKIIIOYAIOIICH B ce0s rapaHTHu o0IIye U opuandeckue. B cratee mox-
pOOHO paccMOTPEHBI Ha3BaHHbIE BH/IBI FAPAHTHI, KOTOPEIE HMEIOT CBOE COJEPKaHUE U (POPMBI BHIPASKCHUS.

Kniouesvie cnosa: MOHITHE rapaHTui, ROPUIUICCKUE TapaHTHU, BHYTPUTOCYAapCTBEHHBIC I'apaHTHUH, KJlac-
CI/I(i)I/IKaHI/ISI IOPpUANYCCKUX FapaHTHfI, OPUIUICCKUEC TapaHTUN obecrieueHus paBOBOro cTaryca JUYHOCTHU.

References

1 Pleskach, V.N. (2011). Poniatie i klassifikatsiia osnovnvkh harantii prav i svobod cheloveka i hrazhdanina [The concept and
classification of basic guarantees of human and citizen's rights and freedoms]. Saint Petersburg: SPbHUSE [in Russian].

2 Cherkasov, A.V. (2005). Harantii zashchity konstitutsionnykh prav nesovershennoletnikh [Guarantees for the protection of
the constitutional rights of minors]. Moscow: Norma [in Russian].

3 Sautbayeva, S.B. (2016). Pravovye harantii realizatsii sotsialno-ekonomicheskikh prav i svobod lichnosti v Respublike Ka-
zakhstan [Legal guarantees of realization of social and economic rights and personal freedoms in the Republic of Kazakhstan].
Molodoi uchenyi — Young Scientist, 6, 623—626 [in Russian].

4 Astrakhan, A.A. (1986). Yuridicheskie harantii i predely osushchestvleniia konstitutsionnykh prav i svobod sovetskikh
hrazhdan [Legal guarantees and limits for the exercise of the constitutional rights and freedoms of Soviet citizens/. Izvestiia vysshikh
uchebnykh zavedenii. Pravovedenie — Izvestiya High School. Jurisprudence, 6, 53—56 [in Russian].

5 Boytsova, V.V. (1990). Pravovoe hosudarstvo: harantii realizatsii prav, svobod i zakonnykh interesov hrazhdan [The legal
state guarantees the implementation of rights, freedoms and legitimate interests of citizens]. Vestnik Sankt-Peterburhskoho
universiteta — Bulletin Saint Petersburg, 1, 122—125 [in Russian].

6 Universal Declaration of Human Rights. un.org. Retrieved from http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/.

7 Igitova, LV. (1994). Mekhanizm realizatsii mezhdunarodnykh standartov v oblasti prav cheloveka v ramkakh evropeiskoi
konventsii «O zashchite prav cheloveka i osnovnvkh svobody [Mechanism for the implementation of international human rights
standards in the framework of the European Convention «On the Protection of Human Rights and Fundamental Freedomsy]. Mos-
cow: Norma-K [in Russian].

8 Ebzeev, B.S. (1994). Hosudarstvo, hrazhdanskoe obshchestvo i zashchita prav cheloveka [State, civil society and the protec-
tion of human rights]. Hosudarstvo i pravo — State and Law, 10, 35-38 [in Russian].

Cepus «[lMpaBox». Ne 3(91)/2018 17



UDC 342

N.S. Ternovaya

Ye.A. Buketov Karaganda State University, Kazakhstan
(E-mail: ternovayans@mail.ru)

General characteristics of representative bodies of local self-government
in the Republic of Kazakhstan and the Russian Federation

In this article, the author conducts a comparative legal analysis of the system of local self-government in the
two largest countries of the post-Soviet space - the Republic of Kazakhstan and the Russian Federation. Hav-
ing many similarities and differences, local government systems have one common feature - the primacy of
the representative body and its top priority in matters of local importance. Taking into account the conditions
in which the system of local self-government developed in both countries, the author of the article, by means
of a comparative legal method, determines the criteria that occupy the dominant position when taking into ac-
count the construction, organization, functioning and prospects for the development of the local government
system through the prism of local representative bodies of the Russian Federation and the Republic Kazakh-
stan. The urgency of this issue has both scientific and practical significance for the purpose of increasing the
effectiveness of the work of the representative body in the framework of local self-government.

Keywords: local government, representative body, municipal entity,maslikhat, apparatus of the representative
body, local government system, territorial subdivision of the central state body, maslikhat session, local state
administration, akim, akim machinery, local issues.

The successful functioning of the local government system directly depends on the local government,
namely how they are structured in the local government system, what powers they have and how they inter-
act with each other. The definition of these basic characteristics must begin, first, with the device of local
self-government enshrined in legislation, and secondly with an analysis of the mechanisms by which these
bodies function separately and among themselves. According to A.Kostyukov the system of local govern-
ment can be seen in two senses - narrow and broad, depending on the scale. In a narrow sense, the system of
local self-government bodies is a system of bodies with an independent legal status, through which the func-
tions and powers of local governments are exercised in the respective territory. In a broad sense, these are
internal divisions of the created bodies of local self-government. In addition to these definitions, the structure
of the local self-government bodies is also understood as the structure of the system of the main local self-
government bodies, endowed with their own competence, and the internal structure of each of these bodies
[1; 199].

Bases of local government in the Republic of Kazakhstan is the 1995 Constitution, namely Article 86
Section 8. It says that dominant bodies in the structure of local government are m estno representative bodies
- maslikhats. They express the will of the population of the relevant administrative-territorial units and, tak-
ing into account national interests, determine the measures necessary for its implementation, control their
implementation [2]. In the Russian Federation, however, the Constitution defines the following provisions
for a representative body: through it, citizens exercise their political rights and exercise local government
within the boundaries of the municipal entity [3].

As a rule, some bodies of executive power, as well as representative bodies, are included in the system
of local self-government bodies. In the Republic of Kazakhstan, the number of bodies of local self-
government is covered by all bodies for which, in accordance with the Law «On Local Government Man-
agement and Self-Government», functions are assigned to address issues of local importance. Such bodies
are primarily the local executive collegial bodies, headed by the akim of the region, the city of the republican
significance and the capital, the district (the city of regional importance) that carries out within its compe-
tence local state administration and self-government in the corresponding territory. It should be noted that in
addition to the local executive body, the central executive body is also actively involved in the work of the
local government system, which, in accordance with the legislation, is authorized to develop a system of lo-
cal government in the regions. However, territorial subdivisions of the central state body were created to ful-
ly cover the territories controlled by the central executive body and to strengthen the effectiveness of work
on the development and strengthening of settlements. They are a structural subdivision of the central execu-
tive body that performs the functions of the central executive body within the respective administrative-
territorial unit [4].
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In the legislation of the Russian Federation for securing the legal status of local self-government bodies,
a separate section is allocated, which allows a much more detailed disclosure of the structure of the local
government. Its basis, as in the Republic of Kazakhstan, is the representative body of the municipal for-
mation and the local executive and administrative body of the municipal entity, that is, the local administra-
tion. The work of local government necessarily involves the head of the municipal formation, as well as a
separately established control and accounting body of the municipal formation. The above-mentioned bodies
are mandatory for each municipal entity, since they are called upon to ensure full exercise of the functions of
local self-government. However, considering the vast territory and numerous ethnic composition of the Rus-
sian Federation, municipal entities are given the right to independently create the internal structure of repre-
sentative bodies of local self-government. The procedure and organizational forms of their activities are de-
termined by the municipal entity independently, by introducing the relevant provisions in the statutes, regula-
tions, as well as other legal acts adopted by these bodies [5]. Such a provision in the Law «On General Prin-
ciples of Local Self-Government in the Russian Federation» allows municipal entities to have the authority
to establish special bodies necessary for a particular local government unit that facilitate more effective reso-
lution of issues of local importance.

In the Republic of Kazakhstan maslikhats occupy a dominant position in the implementation of local
self-government within certain administrative-territorial units, as they represent a representative body that
embodies the democratic foundations of local self-government and democracy. Maslikhat is an elected body
elected by the population of the region, the city of the republican significance and the capital or district (city
of regional significance) expressing the will of the population and in accordance with the legislation of the
Republic of Kazakhstan, determining the measures necessary for its implementation and supervising their
implementation [4].

As well as it is necessary to the countries with democratic way of development, maslikhats are select-
ed by the population of corresponding administrative-territorial units on the basis of universal, equal, di-
rect suffrage by secret ballot for the period of five years. Maslikhats are formed from deputies who, on the
basis of the Law of the Republic of Kazakhstan «On Local Government Administration and the Administra-
tion of the Republic of Kazakhstan», may be a citizen of the Republic of Kazakhstan who has reached the
age of twenty. Depending on the scale of the administration in the no-territorial unit where local self-
government is exercised, the Central Election Commission of the Republic of Kazakhstan establishes the
limits of the number of deputies of the Maslikhat . Thus , in the regional maslikhat, as well as the maslikhats
of the capital of Astana and the city of the republican significance of Almaty, their number can not exceed
fifty people. In the city maslikhats there are no more than thirty deputies, in the district no more than twenty-
five. Maslikhat is considered eligible subject to the election of at least three-fourths of the total number of
its deputies, determined by the Central Election Commission of the Republic of Kazakhstan [4].

In the Russian Federation, in the system of local self-government bodies, a representative body also
occupies a dominant position. The representative body of the municipal formation is an elected collegial
body of local self-government, consisting of deputies and vested with the power to represent interests and
act on behalf of the population of the municipality. The dominant position of the representative body in the
structure of local self-government is determined by the right to form other bodies of local self-government
within the territorial boundaries of the municipality, to take decisions on behalf of the population of the
municipality within their competence that are legally binding for all legal and physical persons in the terri-
tory falling under jurisdiction of the representative body of the municipal territory [5].

The representative body of the municipal formation, as in the Republic of Kazakhstan, is formed by
equal, direct, universal expression of will of the citizens of the Russian Federation residing on the territory of
the municipality within whose borders elections are held. However, as A.N. Kostyukov, in accordance with
Federal Law No. 131-F3 «On general principles of the organization of local government in the Russian Fed-
erationy, there are certain exceptions to the rules for the formation of representative bodies in municipal are-
as. In addition to direct suffrage, direct indirect election of members of a representative body of local self-
government is already practiced from among the heads of settlements elected by the population as part of a
municipal formation, as well as from deputies of representative bodies of these settlements, elected by the
representative bodies of settlements from their composition in accordance with the norm of representation,
regardless of the population of the settlement.

As in the Republic of Kazakhstan and the Russian Federation, the legislator established the procedure
for the formation of a representative body and the limit of the number of deputies who make up its member-
ship. The expediency of this activity consists in the need to find a balance in the optimal number of deputies
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required to solve the tasks falling within the competence of local self-government. The number of deputies
should not be too large, or rather inadequate for effective work of the collegial body. In contrast, and by the
Republic of Kazakhstan, which establishes a limit on the number of deputies, the Russian legislator sets the
minimum number of deputies of a certain population. The specific number of deputies of the representative
body is established by the charter of the municipal formation, but it can not be less than the requirement es-
tablished in the law. This minimum depends directly on the population of the municipality.

Such distinctive differences in the formation of deputies in the two countries are connected with the
need for universal coverage by the local government of the population and territories on which it lives. This
distribution occurred in order to maximize the effectiveness of the work of deputy groups with a certain
number of people. In the Republic of Kazakhstan, the limit on the number of deputies in the representative
body is dictated by the lack of the need for a large number of representatives for a relatively small number of
people. However, domestic legislator nevertheless found that maslihat is not entitled thereto if its composi-
tion will be elected at least two thirds of the total number of seats [4].

Also, the fulfillment of the direct responsibilities of local self-government also depends on the number
of deputies involved in the work of the representative body. The Law of the Republic of Kazakhstan «On
Local Government Management and Self-Management» singles out sessions as the main form of activity of
the bodies of maslikhat. Authority of making any decisions and accomplishing tasks that fall within the com-
petence of the representative body of local self-government are determined by the number of deputies pre-
sent at the session. Maslikhat session is qualified if at least two thirds of the total number of Maslikhat
deputies are present at the session . Maslikhat session is held in the form of plenary sessions. The first ses-
sion of the newly elected maslikhat shall be convened by the chairman of the relevant territorial election
commission no later than within thirty days after the registration of the deputies of the maslikhat. The next
session of the maslikhat is convened at least four times a year and is conducted by the chairman of the
maslikhat session. An extraordinary session of the maslikhat is convened and chaired by the chairman of
the maslikhat session on the proposal of at least one third of the number of deputies elected to this
maslikhat, as well as akim. An extraordinary session shall be convened no later than within five days from
the date of adoption of the resolution on holding an extraordinary session [4].

In the Russian Federation, the activities of the representative body are conducted in the form of ses-
sional meetings, for which a quorum is mandatory. A quorum is a normatively established minimum re-
quired number of deputies for consideration and resolution of issues within the competence of the repre-
sentative body. However, for the initial meeting and for the next meeting there are two different types of
quorums, as in the Republic of Kazakhstan. The first meeting calls for a mandatory, statutory number of
elected deputies in the amount of two thirds of the total number of seats. Regular sessions are held in ac-
cordance with the charter of each individual municipal entity, or according to the rules of the representa-
tive body.

In the Republic of Kazakhstan, due to the unitary nature of the state, the procedure for holding sessions
is strictly regulated by law, and has little difference from the order in the Russian Federation. However,
when convening an extraordinary session of a representative body, namely a maslikhat, the presence of a
complete or even dominant majority of the composition of deputies is not necessary, in view of the urgency
and the urgency of the meeting. One-third of the total number of deputies is sufficient for holding an extraor-
dinary meeting, but it is true that in such a small convocation the powers will be very limited: when conven-
ing an extraordinary session, deputies have the right to consider only those issues that caused the convoca-
tion of an extraordinary session. The proper functioning of the sessional body of maslikhat is extremely im-
portant for the work of all local bodies of local self-government, since it is the maslikhat session thatis the
main form of activity of local self-government in the person of deputies When this session organ necessarily
present maslihat chairman. The maslikhat chairman is a maslikhat official, elected from among his deputies,
who performs organizational and managerial functions at a maslikhat session [4]. However, in addition to
regulating the activities of the representative body directly at the session, it seems necessary to carry out or-
ganizational and managerial work both at the maslikhatsession and with its other bodies.This role is per-
formed by the Secretary of Maslikhat, who is an official working on an ongoing basis. He is elected from
among the deputies by open or secret ballot by a majority of votes of the total number of deputies and dis-
missed from office by the maslikhatat the session. Secretary of Maslikhat elected for a term of office of
maslikhat Candidates for the post of Secretary of maslikhat deputies nominated o maslikhat maslikhat ses-
sion. In addition to the fact that this official acts with the deputies of the maslikhat in the exercise of their
powers, provides them with the necessary information, considers the issues, it also coordinates the interac-
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tion of themaslikhat with the rest of the local self-government bodies, and also is the head of the maslikhat
apparatus [2].

Being by their nature a compound and rather complex body, maslikhats have their own apparatus and
secondary bodies, facilitating the work of deputies of local representative bodies. Such bodies include not
only the maslikhat session , but also the maslikhat apparatus . The maslikhat apparatus is a kind of service
for the work of the maslikhat organ, ensuring the normal functioning of its other bodies, deputies, as well as
sessions held in the executive body. This body also carries out organizational, legal, logistical and other sup-
port of the maslikhat and its bodies, assists the deputies in the exercise of their powers. The maslikhat appa-
ratus is a state institution, which is maintained at the expense of the local budget. In the Russian Federation,
there is also the apparatus of a representative body that bears the status of a legal entity, it performs all the
functions characteristic for it, as well as the Maslikhat apparatus in the Republic of Kazakhstan. Financing of
this body is also carried out from the local budget, which, in the opinion of A.N. Kostyukov allows local
self-government bodies to exercise more independence in carrying out their activities, and also makes it pos-
sible to take into account all costs and other financial aspects of the body's activities, which certainly affects
the effectiveness of the whole process of local self-government [1].

Thus, having analyzed the structure of the representative body in the two countries, it can be concluded
that the local government system in the two countries is adjusted in accordance with the needs for exercising
power over the administrative-territorial units of the two countries. Taking into account all the peculiarities
of local self-government of the Russian Federation and the Republic of Kazakhstan, it can be unequivocally
asserted that the account of the area, density and number of people living on the territory plays a leading role
in determining the structure of local self-government: the larger the scale of the territory covered by the sys-
tem of local self-government, the more complex and ornate will be there is a power over it.
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H.C. TepnoBas

Kazakcran Pecny0iukacbinga :xoHe Peceii @enepaunsicbIHIA JKePrijlikTi 03iH-03i
0ackapy KyYpbLIBIMBIHIAFBI 0K OPraHHBIH KAJNbI CUNIATTAMACHI

Makanaza MOCTKEHECTIK ayMakTarbl eH ipi eki MemiekertiH — Kasakcran PecnyOmmkacel men Peceit
ODenepallMsAChIHBIH JKEPriTikTi ©3iH-031 Oackapy JKyienepiHiH CalbICTRIPMalbl KYKBIKTBIK TajamMachl
JKacaJbI oThIp. XKeprimikTi 03iH-031 Oackapy >kyleci KenTereH YKCaCTHIKTap MEH epeKIIeNikTepre ue 6oa
OTBIPHIN, €H 0acThl KAl €PeKIIeNKKe TOH OOJBIN OTBIP — S>KEPTUTIKTI Macelenepli HIemye eKuImi
OpTaHHBIH 0acBHIMABUIBIFEL. EXi MeMIeKeTTeri »eprilikTi e3iH-e31 Oackapy opraHmapsl ylenepiHiH mamy
epEKILEIKTEPiH ecKepe OTBIPBII, MaKajla aBTOPbI KYKBIKTBIK-TajaMa Tocin apKpuibl Peceit denepauusics
meHn Kazakcran PecryOnukachiHOa S>KeprilmikTi OKiiAi OopraHiapAblH OKiNeTTUTIKTepiHe Ha3zap aynmapa
OTBIPBIN, JKEPriuliKTi ©3iH-e31 Oackapy OpraHiapbIHbIH JKYHECiH Kypy, KaJbINTacThIpy MXOHE JaMmy
GoaiiarbIHBIH epeIIeNiKTepiH aHbIKTan OTbIp. JKeprimikri ©3iH-e3i Gackapylbl Ky3ere achlpy asChlHIA
OKUIZIi OpraH >KYMbBICBIHBIH THIMAUTITIH apTThIPy MakcaThbIHAA OYJI MOCENEHIH FhUIBIMH JKOHE TIXKipHOeTiK
©3CKTLIIr aHBIKTAIBIIT OTHIP.

Kinm co30ep: xeprinikTi e3iH-e31 6acKapy, OKiJIAl oOpraH, MyHHIUIAIABIK MEKeMe, MOCIHMXAaT, OKIIIl Opran
anmaparsl, JKeprilikTi e3iH-e31 0ackapy >kyHeci, OpTajJbIK MEMJICKETTIK OpPTaHHBIH ayMakTHIK Oenimiieci,
MOCJIMXaT CECCHSCHI, JKEPTiiKTI MEMJICKeTTIK OacKapy, oKiM, OKIM ammapaTbl, JKepriIKTi Macelenep
CypaKTapsl.
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H.C. TepnoBas

OO0masi XapaKkTepUCTHKA MPEJACTABUTEIbHOI0 OPraHa B CTPYKTYpe MeCTHOI0
camoynpasyenus B Pecnyosinke Kazaxcran u Poccuiickoint @enepanun

B nanHO# cTarbe aBTOp HMPOBOJIUT CPaBHUTEILHO-IPABOBOW aHAJIU3 CHUCTEMBI MECTHOIO CaMOYIpPaBIICHUS
B IByX KpYIHEWIINX CTpaHaxX MOCTCOBETCKOro mpocTtpancTBa — Pecmybnuke Kazaxcran u Poccuiickoit ®e-
nepanuu. MmMes MHOXECTBO CXOACTB U Pa3IUUUil, CHCTEMBI MECTHOTO CaMOYIIPABICHUS UMEIOT OOIIyI0 0Co-
OEHHOCTh — TJIABEHCTBO MPEACTaBUTEIFHOTO OpraHa M €ro INepBOOUYCpeHas 3HAUMMOCTh B BOIIPOCAX MECT-
HOTO 3HAYCHUs. YUMUTHIBAas TE YCJIOBHSA, B KOTOPBIX CHUCTEMa MECTHOTO CaMOYIPAaBJICHHsS pa3BUBasach
B 00CHX CTpaHax, aBTOP CTAaThH IyTEM CPaBHUTEIBHO-IIPABOBOTO METOMAA OIpPEICISIeT KPUTEPUH, 3aHIMATO-
I1e TOMUHHPYIOIIEE TOJI0KECHHIE MPH YYeTe IIOCTPOCHHS, OpraHU3aluH, GYHKIIMOHHPOBAHHS U TICPCIICKTHB
pPa3BUTHUSI CUCTEMBI MECTHOTO CaMOYIPAaBJICHMS, Yepe3 IPU3MYy MECTHBIX MpEACTaBUTENILHBIX opraHoB Poc-
cuiickoit @eneparnum u Pecnyonmuku KazaxcraH. AKTyalnbHOCTh TaHHOTO BOIPOCa MMEET KaK HAyYHOE, Tak
M TIPAaKTHYECKOE 3HAYCHHUE, TaK KaK IIeJb HCCIICAOBAHUS — MOBBIIICHHE d3QPEKTUBHOCTH PaOOTHI IPEICTABU-
TEJIFHOTO OpraHa B paMKax OCYILECTBJICHHUSI MECTHOTO CAMOYIPaBIICHHS.

Kniouesvie cnoeéa: MecTHOE caMOyIpaBlIeHUE, MPEACTAaBUTEIbHBIN OpraH, MyHHLUNANIbHOE 00pa3oOBaHUE,
Macnuxat, anmapar MpeiCTaBUTENIbHOTO OpraHa, CHCTeMa MECTHOTO CaMOYINpPAaBJIEHHMS, TEPPUTOPUATIBHOE
noJpa3fAeleHue EeHTPaTbHOTO TOCYIapCTBEHHOI'O OPraHa, CecCHsl MaclnuxaTa, MECTHOE FOCYIapCTBEHHOE
yIpaBIIeHNE, aKUM, alllapaT aKuMa, BOIPOCH MECTHOTO 3HAYCHUSI.
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Reform of electoral legislation in the Republic of Kazakhstan

This article considers the issue of reforming the electoral legislation of the Republic of Kazakhstan. One of
the actual directions within the framework of the organizational and legal measures being carried out in the
Republic of Kazakhstan is the improvement of the electoral legislation. It should be noted that for the years of
independence in the Republic of Kazakhstan, a solid legal basis has been created for the implementation of
the electoral right stipulated in Article 33 of the Constitution of the Republic of Kazakhstan. What was, in my
opinion, the main drawback of Western models of the modernization of the twentieth century as applied to
the realities of our time? That they transferred their unique experience to all peoples and civilizations without
taking into account their characteristics. That is why the first condition for the modernization of a new type is,
as the Head of State notes, «the preservation of its culture, its own national code. Without this, modernization
will turn into an empty sound». The new modernization should not, as before, look arrogantly at historical
experience and traditions. On the contrary, it must make the best traditions a prerequisite, an important
condition for the success of modernization. The centuries-old history of Kazakhstan contains an invaluable
historical experience of legal regulation of various aspects of society. With regard to the electoral law and
process worthy of attention the study and analysis of the institutions of the Kazakh customary law as: the
election khans, election management bodies and local self-government, etc.

Keywords: electoral law of the Republic of Kazakhstan, electoral process, Constitution of Kazakhstan,
political reform, elections.

In the program article of April 12, 2017, the President of the Republic of Kazakhstan, «Course towards
the future: modernization of Kazakhstan’s identity», the Head of State noted: «we launched two most im-
portant processes of modernization - the political reform and the modernization of economy. The goal is to
join the world’s 30 most developed countries. Both modernization processes have crystal-clear goals along
with the tasks, priorities and methods to achieve them».

Within the framework of political reform, one of the priority areas is to improve the legislation of the
Republic of Kazakhstan, ensure the rule of law in all spheres of life of our society.

The Constitutional Law of the Republic of Kazakhstan «On Elections in the Republic of Kazakhstany,
adopted on September 28, 1995, determines that this Constitutional Law regulates the relations that arise in
the preparation and conduct of presidential elections, deputies of the Senate and Mazhilis of the Parliament,
maslikhats and members of other bodies of local self-government of the Republic of Kazakhstan, and also
establishes guarantees that ensure the freedom of expression of the will of citizens of the Republic [1].

The experience of the conducted election campaigns for the election of the President of the Republic of
Kazakhstan, the Parliament, local representative bodies, assessment of the legal community, including
authoritative world organizations and experts, polls show that, in general, the current Constitutional Law
«On Elections in the Republic of Kazakhstan» and the process of exercising the electoral rights of citizens is
comprehensively regulated. This, however, does not mean that the electoral legislation of the Republic of
Kazakhstan does not need further improvement. This circumstance prompts the need to further search for the
optimal legal forms of the current legislation and law enforcement practice. In the development strategy of
the Republic of Kazakhstan until 2050, the program article of the Head of State «A look into the future: the
modernization of public consciousness» clearly identifies benchmarks for improving the legislation of the
Republic of Kazakhstan, to which the improvement of the electoral law and process can be fully included.

At the meetings of the research institute of «Legal Studies and State Studies» at the Faculty of Law of
the Karaganda State University named after Ye.A. Baketov, issues related to the constitutional and legal
framework for regulating the electoral process in the Republic of Kazakhstan, modern problems of
implementing Kazakhstan's electoral legislation, gaps and collisions in the legislation of the Republic of
Kazakhstan, a comparative legal analysis of the legislation R republics of Kazakhstan, international legal
acts and the foundations of law of foreign countries in the field of electoral law and process, analyzes the
current electoral law of the country in the field of regulatory consolidation of international principles of
electoral law.
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1. 1. The 1995 Constitution of the Republic of Kazakhstan needs amendments and additions.

1.1 The general legitimate trends in the development of modern constitutionalism dictate the need for a
political and legal consolidation of the principle of political pluralism in the Republic of Kazakhstan. Effec-
tive functioning of the political system is inconceivable without the active participation of political parties in
state and public life. The legislator should take into account the tendency of increasing the role and im-
portance of non-state organizations, citizens, their associations in the political life of the state, and the expan-
sion of their rights and freedoms.

Ideological and political diversity, multi-party system are a substantial characteristic of democracy, as it
is enshrined in the Constitution of the RK, and the political parties themselves are an institution necessary for
its functioning within the framework of the rule of law. It is the parties that are called upon to ensure the sta-
bility of the state's political system of the country, to include broad sections of voters in the process of man-
aging the affairs of the state. Strengthening the role of parties in the political life of countries is a general
trend in the development of the country's political process [2].

At the same time, during the constitutional reform, it did not adequately reflect the issue of civil society
and its institutions, parties and public associations in the Constitution of the Republic of Kazakhstan. Elabo-
ration of these issues at the constitutional level would exclude the possibility of the state, if necessary, to ig-
nore the institutions of civil society, which would create prerequisites for a correct attitude to their represent-
atives.

These changes and additions to the constitutional and legal legislation will serve as a stabilizing factor
and will allow us to quickly establish in the life of our society the various forms of political pluralism and
developed democracy.

It is necessary, in our opinion, to supplement Kazakhstan's Constitution with the following provisions:

1) to consolidate in the Constitution of the Republic of Kazakhstan provisions on the role and signifi-
cance of political parties in society and the state;

2) on the inclusion in the Constitution of the RK of such principles of the principle of political plural-
ism, as competition, competition of parties.

1.2 The 1995 Constitution of the Republic of Kazakhstan does not mention the role of election commis-
sions in the organization and conduct of elections. This approach seems to be erroneous, because in Kazakh-
stan, a new system of state bodies is formed, which does not belong to any of the three branches of power
and has a number of features.

The consolidation and development in the Constitution of the issues of the organizational design of the
will of the people, giving it a normative and binding character to all state bodies, officials, public associa-
tions, citizens would, in our opinion, create clear legal bases for the establishment in our society of various
forms of political pluralism and developed democracy. The constitutional status, in our opinion, deserves the
function of election commissions.

Thus, further reform of the constitutional legislation is advisable. In the Constitution of the Republic of
Kazakhstan, we should, in particular, in our view:

1) to consolidate the principles of adversarial and alternative elections;

2) determine the place and role of election commissions as bodies that ensure the legitimacy of the for-
mation of the will of voters.

2. The Constitutional Law of the Republic of Kazakhstan «On Elections in the Republic of Kazakhstany
needs to be improved.

2.1. We believe that the court extensively interprets the provisions of the Constitutional Law of the
Republic of Kazakhstan «On Elections in the Republic of Kazakhstan» [2]. In this regard, we propose to
amend Part 2 of Article 27 of the Constitutional Law «On Elections in the Republic of Kazakhstan» in the
following wording: «Election agitation begins on the next day, after the termination of the registration of
candidates and ends at zero hours at the local time of the day preceding the election day».

2.2. To supplement clause 4 of Article 50 of the Constitutional Law «On Elections in the RK» with the
provision that in the event that it is proved that the candidate for deputies destroyed the propaganda materials
of political competitors, the decision to register such candidature must be abolished immediately.

2.3. It is necessary to differentiate the bases of the «administrative» and «other» responsibilities, which
is mentioned at the beginning of Part 2 of Art. 50 of the Constitutional Law of the Republic of Kazakhstan
«On Elections in the Republic of Kazakhstan». Remove the words «and other responsibility» in Part 2 of
Article 50 of the Election Law.
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2.4. It is necessary to regulate in detail the issue of establishing the responsibility of election
commissions for violating the norms of Kazakhstan's election legislation, as this violates the electoral rights
of citizens guaranteed by the Constitution of the Republic of Kazakhstan. In addition, such violations of the
electoral law may entail the recognition of the invalidity of the results of voting in the respective territory.
Forms of such liability may be administrative penalties for members of the election commission, the
dissolution of the election commission in whole or in part, and others.

3.1. In order to guarantee equal representation of political parties participating in elections in election
commissions, we believe that the composition of election commissions should include equally
representatives of all political parties. It is necessary to amend the Election Law to ensure a broader
representation of parties in election commissions and to ensure the independence of the commissions. Thus,
it is necessary to reform Kazakhstan's electoral legislation, in particular, to change the procedure for the
formation of election commissions with the participation of all participating political parties. To this end, the
number of election commissions should be legislatively expanded, indicating the number of members of
election commissions in the Election Law, or without specifying such.

The number of commission members should be proportional to the number of voters at polling stations
and be no less than the number of registered political parties.

3.2. In order to ensure a democratic procedure for the formation of election commissions with objective
criteria not related to political considerations, as well as the independence of election commissions, it is nec-
essary to modernize the system of election commissions in the direction of establishing a system of perma-
nent election commissions. In this regard, it is possible to establish either a single term for all election com-
missions in Kazakhstan, which is equivalent, for example, to the term of office of the deputies of the Majilis,
the President, or a single term of office, but divorced in time intervals for various sections of election com-
missions (first a central election commission, for the next year — territorial election commissions, then - dis-
trict election commissions, Precinct Election Commissions).

3.3. In order to ensure the re-representation of the party with the replacement of the relevant commis-
sion members, one can turn to the experience of foreign countries. Thus, in the Russian Federal Law
No. 157-FZ of 2012 «On Amendments to the Federal Law» On Political Parties «and the Federal Law» On
Basic Guarantees of Electoral Rights and the Right to Participate in the Referendum of Citizens of the Rus-
sian Federation, «provision is made for the formation of a pool of candidates , proposed to the precinct elec-
tion commission, but not appointed by the members of the commission. The appointment of a new member
of the precinct election commission instead of the retired will be made from this reserve. Such a mechanism
also makes it possible to ensure the training of the personnel reserve of electoral commissions [3].

3.4. In order to give greater organizational transparency and validity to the formation of the composition
of election commissions, one can use the institution of an alternate member of the election commission (elec-
toral body) operating in some foreign countries, which also makes it possible to give continuous work to the
commissions, but also to conduct targeted training and increase the professional qualifications of members of
commissions.

4. In order to ensure legal protection of participants in the electoral process, the Election Law should
clearly establish procedures for handling complaints, provide for the provision of written, informed and pub-
licized responses.

4.1. We believe that it should be in Art. 49 of the Constitutional Law «On Elections in the Republic
of Kazakhstan» establish a provision stating that citizens or public organizations can apply to election
commissions with proposals, statements, complaints, requests or responses and give definitions to these
concepts. This will make it possible to delineate complaints from other types of appeals to election com-
missions. In the final report of the OSCE mission, complaints about violations of electoral rights are sub-
jected to analysis.

4.2. It is advisable in the Constitutional Law «On Elections in the Republic of Kazakhstan» to regulate
in more detail the procedure for consideration by the electoral bodies of appeals from individuals and legal
entities, including complaints about violations of electoral legislation. As an initial option for amending the
Constitutional Law «On Elections in the Republic of Kazakhstany, it would be possible to recommend the
basic procedures for considering petitions of individuals and legal entities, laid down in the Law of
the Republic of Kazakhstan «On the Procedure for Considering Appeals from Individuals and Legal Enti-
tiesy, taking into account the specifics established in Constitutional Law «On Elections in the Republic of
Kazakhstany.
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4.3. With a view to registering and analyzing incoming appeals to election commissions of appeals and,
first of all, complaints from citizens and public associations, it is necessary to establish in the Constitutional
Law «On Elections in the Republic of Kazakhstan RK» the provision that accounting in the statistics bodies
and special accounts be subject to citizens' the implementation of the electoral law, coming to all election
commissions. Through this account, you can create a complete and objective picture of all appeals, identify
the nature and dynamics of violations of electoral rights of citizens. The data of these reports would be
an objective and complete picture of the nature and number of violations of electoral rights for the OSCE
mission.

4.4. We believe that in Article 49 of the Constitutional Law «On Elections in the Republic of Kazakh-
stan» it is necessary to establish the duty of election commissions to provide objective, comprehensive and
timely consideration of appeals from individuals and legal entities, if necessary with their participation, to
inform individuals and legal entities about the adopted decisions in writing or in the form of an electronic
document.

5. In order for voters to make an informed choice, it is necessary to provide the public with information
on candidates in party lists.

The right to nominate candidates for deputies of the Majilis elected by party lists belongs to political
parties registered in accordance with the established procedure (Article 87 of the Constitutional Law of the
Republic of Kazakhstan «On Elections»). At the same time, parties can only include party members in party lists.

In Kazakhstan, the election of 98 deputies of the Majilis of the Parliament is carried out through a sys-
tem of closed party lists. Political parties make lists on the territory of a single national constituency in al-
phabetical order. Inclusion in the party list of persons for election to the Majilis deputies is made by a ma-
jority of votes of the total number of members of the supreme body of the political party. Political parties
may not include in the party lists persons who are not members of this political party. The party list is sub-
mitted to the Central Election Commission by a representative of a political party at the same time as an ex-
tract from the protocol of the supreme body of a political party on the nomination of a party list (Article 87
par. 2-3 of the Constitutional Law of the Republic of Kazakhstan «On Elections»). The nomination of candi-
dates to the Majilis deputies elected by party lists begins two months and ends forty days before the election,
unless otherwise established in the appointment of elections (art. 87 para. 5 of the Constitutional Law of the
Republic of Kazakhstan «On Electionsy).

Registration is allowed only one list from one political party with the number of candidates not exceed-
ing the established number of deputy mandates distributed among political parties by thirty percent. Thus,
voters vote for political parties, and not for specific candidates for deputies, since the principle of closed lists
operates. Voters choose this or that party, not having ideas about who exactly will enter the Parliament. The
mechanism of inclusion in party lists remains unclear for the bulk of voters.

If the list of candidates compiled by the party does not make any changes to the voter, it is hard, closed
lists. If you can make changes, then such party lists are open. Free lists are used in combination with prefer-
ential voting. The Institute of Preferential Voting (Belgium, Holland, Sweden, etc.) enables voters to vote not
only for the list of candidates of a certain party, but also to give their preference to certain candidates within
this list. We consider it possible to use the system of free party lists with preferential voting, in which case
the voter can facilitate the election of a candidate placed at the beginning, middle or end of the list.

The distribution of deputy mandates after the elections is not carried out in accordance with the location
of data on the candidate on the party list, as was the case with a mixed proportional-majority electoral sys-
tem, but in accordance with the decision of the party's governing body. In particular, Article 97-1.5 of the
Constitutional Law of the Republic of Kazakhstan «On Electionsy stipulates that the priority of the distribu-
tion of deputy mandates is determined by the governing body of the political party from among those includ-
ed in the party list of candidates not later than ten days after the publication of election results. If in the es-
tablished time the governing body of the political party does not determine the order of distribution of the
obtained deputy mandates, the CEC decides to distribute the deputies' mandates received by the party ac-
cording to the registered lists in the alphabetical order of the state language [5].

Under the previously existing mixed majority-proportional system of elections to the Majilis, the order
of distribution of deputy mandates was decided at the party congress, thus the electorate had a clear idea of
the elected deputies. This procedure of drawing up party lists was quite optimal.

With the introduction of a proportional electoral system and closed (rigid) party lists, new problems
have appeared. The main disadvantage of the proportional system is the partial loss of the votes of voters, the
loss of communication between deputies and voters. Closed party lists enable the leader of the party to de-
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termine the order of candidates, which can influence the distribution of mandates, and lead both to the un-
democratic internal organization of the political party and to internal split due to unfair competition among
party members. In addition, when forming party lists and distributing deputy mandates, it is necessary to take
into account and ensure the regional representation in the Majilis of the Parliament of the Republic of Ka-
zakhstan.

The corresponding norms on the compulsory registration of the regional representation in the compila-
tion of party lists, as well as in the distribution of deputy seats, should, in our opinion, be included in the
Constitutional Law of the Republic of Kazakhstan «On Elections».

5.1. We consider it expedient to study the experience of foreign countries, including in terms of the pos-
sibility of using a system of free party lists with preferential voting, since in this case a voter can facilitate
the election of a candidate placed at the beginning, middle or end of the list.

5.2. It is necessary, in our opinion, to include in the Constitutional Law of the Republic of Kazakhstan
«On Electionsy the relevant norms on the compulsory registration of the regional representation in drawing
up party lists, as well as in the distribution of deputy mandates.

6. Judicial decisions of republican courts were studied during the preparation and holding of early elec-
tions of deputies of the Mazhilis of the Parliament of the Republic of Kazakhstan and maslikhats - local rep-
resentative bodies of the Republic of Kazakhstan in 2016. The purpose of the analysis is to study the practice
of the courts applying the legal norms of the election legislation, investigating the causes and conditions that
lead to a violation of the law in the consideration of civil cases on applications for the protection of the elec-
toral rights of citizens and public associations participating in elections, identifying problematic issues in the
application of substantive and procedural law , which regulate the protection of citizens' electoral rights.

The analysis showed that the courts of the republic, basically, correctly apply the rules of law when
considering cases of this category. At the same time, on various issues there is a different interpretation and
application of the law.

6.1. The study of cases in this category showed that in some cases courts allow for broad interpretation
of the law.

It is necessary, when resolving these cases, to strictly follow the norms of law governing disputable
legal relations, to resolve cases of this category taking into account the circumstances in each case, applying
the principles of justice and reasonableness, legality [4].

6.2. The analysis of judicial practice showed that when considering applications for the protection of
electoral rights of citizens and public associations participating in elections, there is no uniform judicial and
law enforcement practice.

In order to ensure the correct application by the courts of electoral legislation, it is necessary to adopt
the normative Resolution of the Supreme Court of the Republic of Kazakhstan «On the practice of considera-
tion by courts of civil cases on applications for the protection of the electoral rights of citizens and public
associations participating in elections, the republican referendumy.

In this Resolution it is necessary to consider the following issues: delineation of the basis for
administrative and other liability; clarification of the provisions on the timing of the start of election
campaigning. They require interpretation of the provisions of the Constitutional Law of the Republic of
Kazakhstan «On Elections in the Republic of Kazakhstan» regarding the possibility of appealing to the
election commission in the conditions of an alternative: to a higher election commission, to a court or to the
prosecutor's office. There are ambiguities in the application of the rules governing the procedure for making
decisions by election commissions, in particular, on registration, cancellation of registration, restoration of
registration of candidates.

It is necessary to eliminate gaps in the interpretation of the provisions of the law regarding the drafting
of a protocol in which all decisions of the election commission are fixed: on registration, refusal to register or
restore candidates for deputy, and others. Actually, the protocols are only referring to decisions on
registration (clause 8 of Article 14 of the Constitutional Law of the Republic of Kazakhstan «On Elections in
the Republic of Kazakhstan»). Decisions on registration, on refusal of registration, on refusal to restore the
list of candidates are categories of one series. Therefore, it seems that they require official registration,
despite the absence of a direct indication of this in the law. For today, courts are forced to make decisions
based on their own interpretation of the articles of the law.

6.3. It is desirable to create, under the auspices of the Central Election Commission, an electronic basis
for the legal positions of election commissions. The legal positions of election commissions are understood
as the documented formal system of judgments of the collegial body (election commission) on the validity of
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the application of legislative provisions in the sphere of implementation and protection of the electoral rights
of citizens of the RK, organization and conduct of elections, as well as other activities to implement the
competence of the election commission. The legal positions of election commissions fulfill an important
function with regard to giving real guarantees to electoral rights, their limitations and conditions of
implementation, when organizing and conducting elections in the Republic of Kazakhstan, when considering
cases on the protection of electoral rights of citizens.

You can also think over and implement a mechanism for automatic monitoring of the legal position of
election commissions. Such a mechanism could include the automated processing of all decisions of electoral
commissions on the characteristics of an electoral dispute and the decision taken on them; automated
processing of all decisions of election commissions to identify a problem for a particular model and to
compare it with the decision adopted by this model by a higher-level election commission.
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A. boxxkapaysl, K. [{omrmiak

Ka3zakcran Pecny0iukacbinaarsl cailjiay 3aHHaMachbiH pedgopmaliay

Maxkanana Ka3akcran PecryOnukachIHBIH caifiay 3aHHaMachlH pedopmanay maceneci kapannsl. Kasakcran
PecryGnukacsiHIars!l  YHBIMIACTHIPYIIBUIBIK-KYKBIKTEIK Iapaiap IIeHOepiHIae HaKThl OarbITTapAblH Oipi
caiilay 3aHHaMachlH KeTUTHipy Oombin Tadbansl. Kasakcran PecmyOnukaceiHna Toyemncizaik *KbULAapbIHIA
Kazakcran Pecmy6mukacel KoncturynumsiceiaslH 33-0a0bIHAa Ke3/eNTeH caiiflay KYKBIFBIH JKY3€re achlpy
yiIiH Oepik KYKBIKTBIK HEri3 KYPBUIABL. Bi3miH oiibiMbIsina, XX FachIpAbIH MOIACPHU3AIMACHIHBIH baThic
yIIriepinid 6acThl KEMIIITIr Gi3AiH yaKbITBIMBI3Fa OaiaHbICTEI. O31epiHiH Oipereit Taxipudecin GapbIK
XaJIBIKTap MEH OPKEHHETTepre OJap/blH CHIATTaMalapbiH ecenke anmactaH OepreH. COHJIBIKTaH jKaHa
MOJICpHU3ALMIAY/IbIH  AIFAIIKBI [IApThl, MeMieKeT OacIIbIChl aral OTKeHACH, «O3iHIH MOJICHUETIH,
MEHIIIKTI YITTBIK KOJBIH cakray OoJbIn TaObutaabl. OHCHI3 KAaHFBIPTY OOC AbIObICKa aifHamams». JKaHa
MoJIepHU3anus OYpPBIHFBIIAN TapuXu ToxKipuOe MeH canT-macTypre OoifychiHOal kepinyi kepek. Kepicinme,
OJ1 JKaHFBIPTYABIH COTTUINI VIIIH MaHBI3ABI MIAPTTAPIBIH €H JKAKCHl JOCTYPIEPIH KaKeT €Ty Kepek.
KazakcTaHHBIH FacHIPIBIK TapHXbIHAA KOFAMHBIH TYPJIi acHEKTLIepiH KYKBIKTHIK PETTEYHiH Oara KeTiec
Tapuxu Toxipubeci O6ap. Caitlay 3aHHaMachlHa >KOHE IIPOIECIHE KATBHICTHI 9JETTErl Ka3aK 3aHHAMAaCHIHBIH
OCBIHIaW HWHCTUTYTTAPbIH: XaHIApAbl Caillay, MEMIICKCTTIK OpraHOapAblH >KOHE >KEePriTiKTi ©3iH-e31
Gackapyabl JKoHE Tarbl OacKa caiiiay skoHe Tajay Mocelenepine epeKile Ha3ap ayaapy Kepek.

Kinm  cesoep: Kazakcran PecmyOnukachlHBIH —caiiiay KyKbIFbl, caiinay mpoueci, Kasakcran
Pecny6nmkaceinbig Koncturynuscsl, casicu pedopmanap, caiinay.

A. boxkapayisl, K. [{ommuiak

Pedopma n3dupareibHOr0 3aKkoHOAaTENbCTBA B Pecnydiiuke Kazaxcran

B nmanHHO#1 cTaThe paccmarpuBaeTcs OJHO U3 aKTyaJbHBIX HAlpaBJICHUH B paMKax MPOBOAMMBIX B PecmyOmmke
Ka3zaxcraH OpraHuM3alliOHHO-TIPABOBBIX MEPONPUSATHH — COBEPLICHCTBOBAaHHE H30MPATENbHOTO 3aKOHOIA-
TenbcTBa. Heo6X0aMMo OTMETHTB, UTO 3a TOJBI HE3aBUCHMOCTH CO3/1aHa MPOYHAst IPaBOBasi OCHOBA JUIS pea-
TM3ayy M30MpaTeNbHOrO Mpasa, 3akperuieHHoro B cT. 33 Koncrurymmu PK. B uem Obui, Ha Ham B3rimim,
[JIaBHBII HEOCTATOK 3alajHbIX Mojened MogepHu3anuu XX B. IPUMEHUTEIBHO K pPeallusM HAILIEero BpeMme-
HU? B TOM, 94TO OHHU ITEPEHOCIIIN CBOI YHUKAJIBHBIN OIBIT HAa BCe HAPOABI M IIUBIIIN3ALNH, O3 yuéra X oco-
6eHHocTel. FIMEHHO IO3TOMY HEPBHIM YCIOBHEM MOJICPHU3ANK HOBOTO THIIA SBISIETCS, Kak oTMedaeT [ ia-
Ba TOCYAapCTBa, «COXPAaHEHHE CBOEH KyIbTYpPbl, COOCTBEHHOTO HAI[MOHAIBHOTO Koja. be3 aToro moxepHu3a-
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s TIPEBpaTUTCA B MycToi 3Byk». HoBas MojgepHM3anus He JOJDKHA, KaK MPEXIe, BBICOKOMEPHO CMOTPETh
Ha UCTOPUYECKUI OMBIT U Tpaauiuu. HaoGopoT, oHa [omKHa chenaTh JIydiiue TPaguliy MPEeAnOChUIKOH,
BaKHBIM YCIIOBHEM ycIieXa MojaepHHu3aiu. MHorosekoBas uctopus Kasaxcrana comepuT OeCIieHHbIH Hc-
TOPUYECKHUH OIIBIT IIPAaBOBOTO PETYJIMPOBAHUS PA3IMYHBIX CTOPOH KM3HU obmecTBa. [IpuMeHUTeTbHO K H3-
OupaTensHOMY IIPaBy M IPOIECCY 3acTy>KHBAIOT NPUCTAIFHOTO BHIMAHUS M3YUCHUE U aHAIU3 TAKUX UHCTH-
TYTOB OOBIYHOTO Ka3aXCKOTO IpaBa, KakK BHIOOPHI XaHOB, BEIOOPHI OPTaHOB YIPABIECHHS M MECTHOTO CaMo-
YIpaBJIEHUS H T.1.

Kniouesvie cnosa: nzbuparenpHoe mpaBo Pecryonuku Kazaxcran, nzbuparensHsiii npouece, Koncrurynus
PK, monurtnyeckas pepopma, BEIGOPEL.
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Formation and development of legal framework
of the EAEU states-founders integration

The present article addresses the task to examine the main questions of formation and development of the le-
gal framework of the new Union Association of states — the Eurasian Economic Union (EAEU). The devel-
opment of international economic integration is impossible without a legal basis, because it is through bilat-
eral and multilateral treaties and also domestic legislation the states-participants of the international economic
integration carried out in real life political solutions and ideas. Prospects of development of the Eurasian Eco-
nomic Union require the analysis of new approaches to the integration interaction, as well as solutions of cer-
tain legal issues. First of all, it concerns the functioning of the legal support of both the EAEU, and the intro-
duction of the acts of its bodies. Particular attention in this article is given to the solution of many legal prob-
lems in the framework of implementation of customs cooperation between the Union's Member States, as
well as the adoption of national regulations, amendments and additions into the national law. The article
states that it is necessary to clearly define the system of mutually views on their common objectives and pri-
orities for the development of the legal framework of the Union in the sphere of customs by EAEU member
states. The authors notes that these measures should be based on voluntary participation and independence of
states in determining of the directions and depth of the participation in the processes of convergence, harmo-
nization and unification of customs legislation.

Keywords: interstate economic integration, the Customs Union (CU), the Eurasian Economic Space (EES),
the Eurasian Economic Community (EurAsEC) the Eurasian Economic Union (EAEU), the formation of le-
gal base of the EAEU, the sources of EAEU law, international personality of the EAEU, the Customs Code of
the EAEU (EAEU CC), the decisions of the Eurasian economic Commission.

The formation of the EurAsEC Customs Union (hereinafter — CU), and subsequently the Eurasian Eco-
nomic Space (hereinafter — EES), the Eurasian Economic Community (EurAsEC), has set scientists studying
the Customs Law, the task is not only to analyze more than 2,000 regulations, but also to try in constantly
changing conditions to find answers on specific questions, summarize tried and tested materials, revealing
the general laws of development of legal regulation to define new categories.

The beginning of the legal framework of integration EAEU founding members can be regarded in 1991
the formation of the Commonwealth of Independent States (CIS) — association that is very soft in legal es-
sence (according to the opinions of some researchers, «at the initial period of CIS creation of and activities in-
tegration aspirations were declared more than fulfilled in reality» [1; 94]), but wider in scope of participants.

In 2000 a number of member states of the CIS (Russia, Belarus, Kazakhstan, Kyrgyzstan, Tajikistan)
established the «second floor» of post-Soviet integration — the Eurasian Economic Community (hereinafter -
EurAsEC). It was more effective: in its framework nearly 200 international treaties were adopted; States par-
ticipants were able to unify the domestic legal systems in part of trade and the economy in general. At the
same time there was a definite imbalance in their rights and obligations: some states have not ratified certain
treaties, haven’t satisfied them [2; 127].

The problem was in the method of making and implementing decisions, so Russia, Belarus and Kazakh-
stan as the states more prepared decided to change the method — to transfer some part of the competences to
the supranational level. In 2010, the Customs Union of three countries has been established, and as its main
body — the Commission of the Customs Union with supranational powers was. Later, the Customs Union
was amended by draft of the Common Economic Space; Eurasian Economic Commission was established
instead of the Customs Union Commission (hereinafter — EEC).

In 2014, three countries signed the Treaty establishing the Eurasian Economic Union — the next «level»
of integration. EurAsEC, which has performed its task, has been abolished. An optimization of the integra-
tion of the control system by means of international legal instruments, «multiplicity» of integration structures
was eliminated, which are drawn to the attention of experts [3].

For a more complete understanding of the concept of the kEAEU law», which is formulated in Article 6
of the EAEU Founding agreement should apply to the formation of its origins and evolution within the Cus-
toms Union and Common Economic Space, which were the forerunners of the Union.
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The foundations of the Customs Union between Belarus, Republic of Kazakhstan and the Russian Fed-
eration have been formulated January 6, 1995, when the Heads of this States signed in Minsk Agreement on
the Customs Union between the Russian Federation and Belarus, and on January 20 of the same year Ka-
zakhstan acceded to this Agreement. In 1996 the Kyrgyz Republic joined to this agreement, and in 1999 —
Republic of Tadzhikistan.

In the future, the legal framework of the Customs Union has been supplemented by such agreements as
the Treaty on the deepening of integration in economic and humanitarian spheres (1996), the Treaty on the
Customs Union and the Common Economic Space (1999) and a number of others.

October 10, 2000 the Agreement on the Establishment of the Eurasian Economic Community
(EurAsEC) was signed in Astana, an international organization, which has put in Article 2 the own aim the
effective promotion of the formation process by its member states of the Customs Union and Common Eco-
nomic Space, as well as other goals and tasks defined in the previously mentioned agreements on the Cus-
toms Union, the Treaty on the deepening of integration in economic and humanitarian spheres, and the Trea-
ty on the Customs Union and Common economic space, according to the chalked out steps identified in the
above documents [4].

Treaty establishing a single customs territory of the Customs Union on October 6, 2007 was the found-
ing (basic) international legal instrument establishing a framework for cooperation among States Parties
(Russian Federation, Belarus and Republic of Kazakhstan) in the formation process of the customs union. On
the same day the Agreement on the Customs Union Commission was signed, which was established by a
single permanent regulatory body of the Customs Union.

December 9, 2010. three CU member states signed 17 documents on the creation of the Eurasian Eco-
nomic Space (hereinafter — EES), among which the Action Plan for 2010-2011 on the formation of the Eura-
sian Economic Space of three states, which includes the development and signing during two years, to Janu-
ary 1, 2012, twenty international agreements, ensuring the creation of the EES was. The whole package of
documents forming the EES, ratified by the parties and entered into force for the States Parties to January 1,
2012.Finally, November 18, 2011 three CU Member States signed the Treaty on the Eurasian Economic
Commission (hereinafter - EEC), which replaced the CU Commission. EEC was established as a single per-
manent regulatory body of the CU and EES.

At the same day, presidents of the CU and the EES member states signed a document that opens the
next stage of integration. We are talking about the Declaration of the Eurasian economic integration, which
expresses the transition from 1 January 2012 to the next stage of the integration building — EES, based on the
norms and principles of the World Trade Organization (WTO) and open at any stage of its formation for ac-
cession by other States. The final goal of this stage — the creation in 2015 of the Eurasian Economic Union
(EAEU), has been successfully implemented.

Within the framework of the Customs Union of Russia, Republic of Belarus and Republic of Kazakh-
stan (CU) was formulated the concept of the legal base of the Customs Union, that is complex of internation-
al agreements concluded between States Parties, the implementation of which creates the Customs Union.

In CU practice, all international treaties constituting the contract legal base, were divided into three
groups:

a) international treaties acting in the framework of the Eurasian Economic Community (altogether 13
international agreements);

b) international agreements, aimed at completing the formation of the contract legal base of the Cus-
toms Union (38 international agreements);

c) other international treaties (42 international agreements).

This classification is based on the provisions of the Protocol on the procedure of entry into force of in-
ternational treaties aimed at the formation of the contract legal base of the Customs Union, out of them and
joining them taken October 6, 2007.

After the establishment of the Eurasian Economic Space in the decision of the board of the Eurasian
Economic Commission on April 12, 2012 were specified the basic parameters of the contract legal frame-
work of the CU and EES. In that decision the EEC departments responsible for monitoring realization pro-
cess of the agreements forming the legal base of the Customs Union and Eurasian Economic Space were
listed.

The document specified for four groups of agreements:

a) international agreements aimed at the completion of the formation of the contract legal base of the
Customs Union (29 international agreements);
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b) list of international agreements provided for the Action Plan for the introduction of the Customs
Code of the Customs Union (16 international agreements);

¢) other international agreements of the Customs Union (23 international agreements);

d) international treaties on the formation of the Eurasian Economic Space (17 agreements).

Unlike the list drawn up by the CU, from consideration international agreements acting in the EurAsEC
were excluded [5; 52].

Article 6 of the Founders Agreement describes the EAEU law, which allows making the conclusion that
the authors have overcome the narrowness of the concept of «the contract legal framework» of integration. It
is established that the right of the Union consists of as international treaties: Founders Agreement of the Un-
ion, international agreements in the framework of the Union, the International contracts of the Union with
third party, as well as acts of secondary order, namely the international legal acts adopted by EAEU bodies.
These include: the decisions and orders of the Supreme Eurasian Economic Council, the Eurasian Intergov-
ernmental Council and the Eurasian Economic Commission, adopted within the framework of their powers
stipulated by the Founders Agreement and international treaties within Union frameworks [3].

Outside the Article 6 of the Treaty establishing the EAEU some international legal instruments and
norms of international law were still, which, apparently, will play a role in the legal regulation of the integra-
tion process and take its place in the legal system of the EAEU. First of all, we are talking about judicial acts
taken by the Court of the Eurasian Economic Union. According to Chapter VII of the Statute of the Court it
is as a result of the dispute shall decide, and at the request of explanation — provides advisory opinion.

It should be emphasized that the Statute of the Court quite carefully formulated legal nature and value
of judgments. Thus, according to p.98 of the Statute of the advisory opinion at the request of clarification has
recommendation character. In turn, the Court's judgments will be binding on the parties to the dispute or by
the EAEU Commission (p.99-100). In this case, the Court's judgment could not go beyond specified in the
statement of issues (claim 101). In addition, the Court's judgment does not change and (or) does not change
the existing rules of Union law, the legislation of the Member States and does not create new (p. 102) [6].

Finally, the concept of the legal system (or law) EAEU will inevitably include the norms of «soft law,
adopted by EAEU bodies and Member States, which will also affect the international legal regulation of the
Eurasian economic integration.

Determination of the normative legal base regulating customs relations in the EAEU Customs Union is
the one of the basic questions, the answer to which depends on the methodology of solving other facing cus-
toms law problems. The study of the Supreme Eurasian Economic Council, the legal status showed that the
legal regulation of the main body of the Common Economic Space is not without flaws; violating one of the
principles law established activity — the principle of systematic.

Only a few studies are devoted to the legal regulation in the EAEU. This is probably one of the reasons
that the customs relations between the EAEU Member States «number of exceptions and limitations have not
diminished, and in some areas even increased». Study summarizing and systematizing knowledge about the
sources of legal regulation in the framework of the EAEU, are of particular relevance in relation to the inten-
sity of the legislative process [7; 111].

Recall that from January 1, 2018 the Treaty on the Customs Code of the Eurasian Economic Union
(hereinafter -EAEU CC), adopted April 11, 2017 in Moscow came into force. Simultaneously with the entry
into force of the Treaty on the Customs Code of the Eurasian Economic Union on April 11, 2017 the Agree-
ment on the Customs Code of the Customs Union on 27 November 2009 ceased to operate, as well as a
number of international agreements, which were subject to the customs legal and signed at the stage of the
Customs Union (Annex 2 and Annex 3 to the Treaty of EAEU CC).

In the study of the legal regulation of sources it is important to organize them and define the limits of
the normative legal acts on each of the regulatory levels (international, national or supranational). However,
despite ongoing researches, features of the legal framework regulating specific relations remain unexplored.
In particular, international legal base of regulation of custom-tariff relations has not been investigated cus-
toms tariff of relations, which were a key in the formation of the EAEU.

Since the beginning of the XX century international customs and treaties concern to the sources of in-
ternational law. Sources of international law are characterized as «official-legal form of the existence of in-
ternational law norms ... and represent the external form in which the normative content of the rules embod-
ied» [8; 387].

All sources of international law are combined by the concept of international legal framework. There is
a classification, according to which all sources of international law are divided into major (international trea-
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ty, international customs and general principles of law) and additional (regulations, decisions of international
institutions and bodies).

Creating of the EAEU led to arising of new classifications of sources of international law in the EAEU:
legal and doctrinal.

Legally in the EAEU customs legislation there are three groups of legal acts:

— The EAEU Customs Code;

— International treaties of the Member States of the EAEU regulating customs relations in the EAEU;

— The decisions of the Eurasian Economic Commission, including the decision of the Commission of
the Customs Union (abolished with the transfer of the powers of the Eurasian Economic Commission).

Doctrinal classification is wider than legal classification, which indicates that the number of normative
legal acts regulating customs relations, more than the number of normative legal acts constituting the cus-
toms legislation of the EAEU.

Allocation of a special group of legal acts — Customs legislation of the EAEU — solves several prob-
lems. Firstly, in addition to Art. 1 of the Treaty «On the Customs Code of the Customs Union» establishes a
hierarchy of legal acts, which are taken in the framework of the EAEU [9]. Secondly, it makes a distinction
between the laws of the Member States of the EAEU and the other normative legal acts adopted in the
framework of the EAEU and components EAEU customs legislation. However, the introduction of the term
«customs legislation of the Customs Union» led to the fact that the definition of international legal sources
that regulate customs relations in the EAEU, is not a trivial task.

For example, why EAEU CC doesn’t mention international treaties which Member States EAEC con-
cluded with states which are not members EAEU? These contracts are not included in the customs legislation
of the EAEU and, as rightly A.N. Kozyrin observes, «they will be used as the international legal sources of
national customs law» [10; 65]. Exclusion of international agreements concluded by the EAEU Member State
with non-members of the EAEU, of the customs legislation of the EAEU is fundamentally different from the
approach used in the definition of the customs legislation of the Customs Code of the European Union.

In accordance with Art. 4 p. 2 of the new Customs Code of the European Union (Union Customs Code),
which entered into force on 1 May 2016, the customs legislation includes not only the Code and adopted in
accordance with it the positions, but also the Common Customs Tariff, legislation establishing a Community
system of exemption from customs duties but also international agreements containing provisions on cus-
toms matters, to the extent that they are applicable in the European customs Union.

Commitments made by one of the CU Member States within the framework of international agreements
concluded between the Member State of CU and non-CU member states, may be contrary to the interests of
other CU Member States and the EAEU in general and deal with the legal regulation of relations associated
with the movement of goods across the customs border of the EAEU. Realizing the potential risks, but taking
into account the importance of the conclusion of certain international agreements, the obligations which may
interfere with the consensus reached within the framework of the EAEU, the CU Member States have con-
cluded the Treaty on the functioning of the Customs Union within the framework of the multilateral trading
system (signed in Minsk on May 19, 2011). At that time, an agreement was signed by Russia, Kazakhstan
and Belarus.

In accordance with this Treaty, EAEU Member States committed themselves to co-ordinate the condi-
tions of accession to the World Trade Organization (hereinafter — the WTO) and to comply with the com-
mitments made by States members of the EAEU accession to the WTO. However, even the existence of the
Treaty cannot guarantee to reach a compromise. For example, the WTO can deliver to the Republic of Bela-
rus the condition of a significant reduction in import duties on cars. For the economy of the Republic of Bel-
arus the implementation of such conditions has no significant risk, at the same time the interests of the Rus-
sian Federation can be observed only at high rates of import customs duties on cars.

In what way and at what price compromise in this and other similar situations will reach, it is impossi-
ble to predict. It is possible that one of the ways could be the development of national regulations, restricting
the movement of goods within the EAEU. For example, the Russian Federation Government is considering
question about development of regulations, «providing the establishment of restrictions on the import by per-
sons on the territory of Russia in Kazakhstan and Belarus alcoholic products».

At the same time, in accordance with sub-paragraph 1 of Art.3 of the Treaty establishing a single cus-
toms territory and formation of the Customs Union (signed in Dushanbe on October 6, 2007) since the estab-
lishment of a single customs territory the EAEU Member States shall not apply customs duties, quantitative
restrictions and equivalent measures in mutual trade, although it is not excluded various measures aimed at
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protecting the national interests of the EAEU Member States. The adoption of such normative legal acts by
the EAEU Member States could be the beginning of the end of one of the most successful integration associ-
ations.

Thus, international treaties of the EAEU Member States with third countries to the extent that they are
applicable to the regulation of customs and tariff relations in the EAEU, should be included in the interna-
tional legal framework of customs and tariff regulation in the EAEU, and the process of signing such agree-
ments should always pass the stage of coordination with the EAEU Member States.

There is no definite answer to the question of the legal nature of the decisions of the Eurasian Economic
Commission in the regulatory legal acts. The researchers note that «the legal nature of the decisions of some
intergovernmental bodies of integration associations are not defined, it is not always a positive effect on their
implementation». A.A. Kashirkina and A.N. Morozov believe that the described problem concerns including
the decisions of the Commission of the Customs Union and the Eurasian Economic Commission, which, in
their opinion, are not international treaties, but researchers do not answer what the legal nature of these solu-
tions are supranational bodies.

The authors propose the construction, according to which «the decisions of the Eurasian Economic
Commission are included into the «fabric» of the national legal order» through the Regulation on the Eura-
sian Economic Commission, in accordance with sub-paragraph 13 of Art. 1of which «the Commission within
its powers takes decisions with regulatory and binding for Member States, resolutions which have organiza-
tional and administrative character, and recommendations have no binding character. Decisions of the Com-
mission are part of Union law and are directly applicable in the territories of Member States» [11; 250].

The proposed construction makes it possible to explain why the decision of the Eurasian Economic
Commission have direct effect in the territory of the Member States of the EAEU, but did not give an answer
to the question of the legal nature of the Eurasian economic Commission decisions.

If the decisions of the Eurasian Economic Commission are not an international treaty, on what basis
they are part of the contractual and legal base of the EAEU? If the decisions of the Eurasian Economic
Commission are not an international treaty, then what kind of normative legal act they are and whether or not
the decisions should be seen as a new kind of normative legal act? If this is a new kind of normative legal
act, it is necessary to highlight the characteristics that distinguish the decisions of the Eurasian Economic
Commission on the other types of normative legal acts, such as trying to make to the technical regulations of
interstate integration associations.

It is possible that the problem of determining the legal nature of the decisions of the Eurasian Economic
Commission is the fact that at the beginning of the formation of the EAEU role of the Commission of the
Customs Union, and now the Eurasian Economic Commission, was not sufficiently clear. An indirect con-
firmation of this is still occurring attempts to consider the Eurasian Economic Commission, not as a suprana-
tional body, but as an «international inter-governmental autonomous body, created on the basis of interna-
tional law in order to ensure the conditions for the functioning and development of the Customs Union and
the Common Economic Space, as well as developing proposals the sphere of economic integration within the
Customs Union and Common economic space» [11; 128].

Taking into account that the treaty «means an international agreement concluded between States in
written form and governed by international law» (item «a» p. 1, art. 2 of the Vienna Convention on the Law
of Treaties (concluded in Vienna on May 23, 1969), as well as the fact that the decisions of the Eurasian
economic Commission de-facto reflected the will of the Member States of the EAEU, there are the prerequi-
sites to refer the decisions of the Eurasian economic Commission to treaties.

The dispute about the legal nature of the decisions of the Eurasian economic Commission has theoreti-
cal character until then; the question of enforcement will not arise. This could happen if, the decision
of the Board of the Eurasian Economic Commission will be contrary to the interests of one of the Mem-
ber States of the EAEU. In this case, the lack of consensus would lead the parties to the EAEU Court, and
further development of events will depend on the legal nature of the decisions of the Eurasian Economic
Commission.

If we accept the decisions of the Board of the Eurasian Economic Commission for an international trea-
ty, the court can resolve the dispute of the EAEU and, if necessary, it remains possible to apply to the Inter-
national Court of Justice. Also in this case, the decision of the Eurasian Economic Commission could not be
examined by the Court of the EAEU for compliance with international treaties constituting the contractual-
legal base of the EAEU. If the decisions of the Board of the Eurasian Economic Commission regarded as
normative legal act of any legal nature, in accordance with p. 1, Art. 34 of the Statute of the International
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Court of Justice (signed in San Francisco June 26, 1945) Member State of the EAEU, do not agree with the
decision of the question before the EAEU Court, we can only withdraw from the EAEU or to search for
ways out of court settlement of the question.

Taking into account, the name of the normative legal act has no value to assign it to the international
treaties, the inclusion of decisions of the Eurasian Economic Commission in the juridical EAEU framework
as well as the real law-making conditions within the body, there are reasons to consider the decision of the
Eurasian Economic Commission unless as international treaties, the regulatory acts included in the interna-
tional framework customs tariff regulation EAEU.

A special place in the international legal framework of customs and tariff regulation belongs to the Cus-
toms Code of the EAEU, which is annexed to the Treaty «On the Customs Code of the EAEU» from April
11, 2017. The CC of the EAEU defined: types of customs duties, exemptions from payment of customs du-
ties, the order of calculation of customs duties, the object of taxation, rates, payers, the origin and termina-
tion of the obligation to pay customs duties, terms and order of payment, ensure of payment, refund (offset)
excessively paid or excessively collected amounts of customs duties, order of collection of customs duties.
However, a large number of CC of the EAEU rules are blanket, which requires the adoption of legal acts,
including the components of the international legal framework [9].

All Member States of the EAEU acceded to the International Convention on the simplification and
harmonization of customs procedures, the provisions of which set the legal minimum that should be provided
in the regulation, including customs and tariff relations. For example, it was found that the legislation should
determine the conditions of occurrence of the obligation to pay customs duties; it determined that the rates of
customs duties shall be published in the official publications; the requirements for the establishment of a mini-
mum value and a minimum amount of customs duties, below which customs duties shall not be charged, etc.

The international legal framework regulating customs and tariff relations includes the International
Convention on the Harmonized Description and Coding System of the goods, which was joined by all the
Member States of the EAEU. This Convention is in the basis of the Common Customs Tariff of the EAEU,
approved by the Board of the Eurasian Economic Commission decision dated July 16, 2012 number 54 and
is based on:

— Harmonized system of description and coding of goods;

— Combined Nomenclature of the European Union (for most products);

— United commodity nomenclature of foreign economic activity of the EAEU.

Priority of the EAEU customs legislation should be the basic principle of the emerging law of the Cus-
toms Union within the EAEU, which implements the provisions of p. 2 of Art. 1 of the CC of the EAEU,
according to which the regulation of customs relations in accordance with the legislation of the Member
States of the EAEU is carried out only before establishing the appropriate relations at the level of the cus-
toms legislation of the EAEU. Therefore, the role of the international legal framework for the regulation of
customs, in particular customs tariff relationship will grow.

However, it should refrain from the forced transition from the regulation at the national level to the in-
ternational and supranational as long as Member States of the EAEU will be the prevailing understanding of
the legal structure of the system within the EAEU, until the problems will not be resolved with the hierarchy
of normative legal acts on the legal force and their place in the national legal systems of the Member States
of the EAEU.
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EAJO kypyumbI-MeMJIeKeTTePiHiH HHTErpalusiCbIHbIH KYKBIKTBIK
0a3acbIHBIH KAJBINTACYbI MEH 1aMYybl

Makanaga MeMIEKeTTepiH jkaHa oJarbl — EypasusuiblK SKOHOMHKAJIBIK OJAKTHIH KYKBIKTHIK 0a3achlH
KaJIbIITACTBIPY MEH JaMBITYIbIH HErisri Moceienepi KapacThIpbULABL. —XaJbIKapajablK SKOHOMUKAIBIK
MHTETPAlUsIHbl AaMbITy 3aHIBIK HETi3Ci3 MYMKiH eMec, ceOeOi eKi- KoHEe KOIDKAKThI KeliciMaep apKbUIb,
COHJaif-aK XaJbIKapajblK SKOHOMHUKAJIBIK MHTErPALMSAFa KaThICYIIbI-MEMJICKETTED HAKThl CasCH LICLIIMAEp
MEH HJIesIap/bl JKy3ere achlpaThlH iIIKi 3aHIap apKbUIbl XKy3ere achIpblUIaabl. EypasusiblK SKOHOMHKAIIBIK
OJaKTHIH JaMy IepCIeKTHBANAPHI HHTErPALMSIIBIK 03apa opeKeTTeCYAiH XKaHa TOCUIIEpiH Talaay/Ibl, COHIak-
aK Oenriyi Oip KYKBIKTBIK Macelnenep i memry i tanan ereni. bipinminen, 6yn EypA3DK-ubIH 31 e, OHBIH
OpTaHIAPHIHBIH aKTUIepiH A€ KoJNJaHyFa KYKBIKTBIK Kosmay kepcery. Ocbl Makamama Opakka Mylie-
MEMJIEKETTEep apachIHIaFbl KeICH K BIHTBIMAKTACTHIK MEHOEPiHAe KONTEreH KYKBIKTBIK Moceenepi mIemry,
COHJaif-aK YITTBIK aKTiIepAi KaObligay, YITTHIK 3aHHAMara e3repicTep MEH TOJBIKTHIPYJIAp €Hri3y epekiie
Hazap aynapbuinbl. JKymbicTa Eypasusiiblk 5)KOHOMHKAJIBIK 0JJaKKa Myle-MeMiekeTTepin KeaeH oqarbIHbIH
3aHHaMaJIbIK 0a3aChIH JaMbITY/IbIH OPTAK MaKCaTTapbl MEH OAChIMIBIKTAPhI TYpaJIbl ©3apa KemiclireH xyiteHi
HaKThl alKbIHAAY Ka)KeT SKeHiH aWTajpl. ABTOpiiap aral OTKeHIeW, OyJ miapanap epikTi )KoHe Tayencis
MEMJICKETTIH JKaKbIH/IACy, KeAeH 3aHHAMAachlH YillecTipy jxoHe Oipi3feHIipy MHpoLecTepiHe KaThICYIbIH
OaFbITHIH XKOHE TEPEHIITIH aliKbIHIayFa Heri3aemyi THic.

Kinm ce3dep: mMeMiekeTapaliblk SKOHOMHKAIIBIK BIKHAJIACTHIK, KeneH omarsl, Eypasnsuiblk 9KOHOMUKAIIBIK
keHicTiKk, Eypasusmbk SkoHOMHKANbIK oxak, EADO KyKBIKTBIK 0a3achlH KajemTacTelpy, EADO
3aHHaAMAacBHIHBIH ke3xepi, EADO xambikapaiblk KYKBIKTHIK cyOnekrici, EADO Kenen xonekci, Eypasusuisik
SKOHOMHKAJIBIK KOMUCCHSHBIH IIELIiMi.

K.C. Amup6exk, A. JlaBanuak

@®opMHUpPOBaHUE M Pa3BUTHE NPABOBOIl 0a3bl MHTEIPALIUH
rocyaapcrs-ocHoBateseil EA9C

B crarbe craBuTCs 3ama4a paccMOTPETh OCHOBHbIE BOIPOCH! ()OPMUPOBAHUS M PA3BUTHS NPABOBOH 6a3bl HO-
BOT'O COIO3HOTO 00BbeAMHEHHUs rocyaapcTB — EBpasuiickoro sxoHomuyeckoro corsa (EADC). Pasutue Me-
KYHAPOJHOH 3KOHOMMYECKOW WMHTErpallii HEBO3MOXHO 0e3 mpaBoBOW 0asbl, MOCKOJILKY MMEHHO uepes
JIBYCTODOHHHE ¥ MHOTOCTOPOHHHE IOTOBODBI, @ TAKXK€ BHYTPEHHEE 3aKOHOJAATENIbCTBO T'OCYIAapCTBa-
YYaCTHUKHM MEXTyHapOITHON SKOHOMHYECKOH MHTETPAIMU MPOBOJAT B PEANBHYIO XKHU3Hb HMOIUTHYECKHE pe-
meHus U uzen. IlepcrexTuBel pa3sutust EBpa3uiickoro 5KOHOMHUYECKOTO COI03a TPeOYIOT MPOBEICHUS aHa-
JIM3a HOBBIX ITOJIXOJOB K HHTETPAlMOHHOMY B3aUMOJCHCTBHIO, a TAKXKE PELICHHs OIpPEeIeHHBIX MPaBOBBIX
npoGiiem. IIpexie Bcero 3To KacaeTcs NpaBoBOro odecriedeHust GPyHKIMOHUpoBaHus kKak camoro EADC, tak
U BBE/ICHUS B JICHCTBHE aKTOB ero opraHoB. Oco0oe BHUMaHNE B JAHHOH CTAaThe yIENACTCS PELICHUIO MHO-
I'MX TIPaBOBBIX MPOOJIEM B paMKax OCYLIECTBICHUS TaAMOXKEHHOT'O COTPYIHHYECTBA MEXKJY IOCyIapCcTBaMH-
yiaeHamu Co103a, a TakKe NMPUHATUIO HALMOHAJIBHBIX aKTOB, BHECEHUIO U3MEHEHUH U JOTONHEHUH B HALMO-
HAJIbHOE 3aKOHOJATEIbCTBO. B paboTe roBOPUTCS, YTO HEOOXOAMMO YETKO OIPEICIUTh CUCTEMY B3aHMOCO-
TJIaCOBAaHHBIX rocynapcrBamMu-ydactaukamu EADC B3MsanoB Ha o0mue Ui HUX el U IIPHOPHUTETH Pa3BU-
THSI IpaBOBOH O0CHOBEI Cor03a B chepe TaMOKEHHOTO Jena. ABTOPEI OTMEYAIOT, YTO YKa3aHHBIE MEPhI JOIK-
HBl OCHOBBIBATHCS Ha JTOOPOBOJBHOCTH M CaMOCTOSTEIBHOCTH TOCYJapCTB B OIPEACNICHUH HaIpaBiIeHHI
1 TITyOUHBI yYacTHs B IIpoIieccax cONMIKEeHHsI, TApMOHI3AIMH ¥ YHH(HKAIINK TAMOXEHHOTO 3aKOHOIATENIbCTBA.

Kniouesvie cnosa: mexrocynapcTBeHHass >KOHOMHYECKass MHTErpauusi, TamoxeHHBIH coro3, EBpasuiickoe
9KOHOMHYECKOE MpoCcTpaHcTBo, EBpasuiickuii sxoHOMHUYecKHi coto3, hopMupoBanue npaBoBoii 6a3sr EADC,
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ucrounuku npasa EADC, mexnynapoanas npaBocyosekTHOocTh EADC, Tamoxxensslii kogeke EADC, pere-
Husl EBpa3zuiickoil 5KOHOMHUYECKONH KOMUCCHUM.
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On the issue of the legal status and formation of election
commissions in the Republic of Kazakhstan

The subject of research of a scientific article is the election commissions in the Republic of Kazakhstan. The
authors show the role and significance of this institution. In the present work, the issues of the constitutional
and legal status of bodies carrying out the preparation and conduct of elections in the Republic of Kazakhstan
are being investigated. The object of study are normative and legal acts regulating the formation and powers
of election commissions in Kazakhstan. Based on a comparative legal analysis, the article deals with issues
related to the organization and activities of election commissions in the Russian Federation and the Republic
of Kazakhstan. Much attention is paid in the article to actual issues of functioning of election commissions, as
well as to certain aspects of regulating the constitutional and legal status of these bodies. The modern prob-
lems of the domestic institute of election commissions indicate the need for further improvement of the con-
stitutional and legal regulation of this institution in the context of the overall task of forming a civil society
and a rule-of-law state in the Republic of Kazakhstan. The authors come to the conclusion that it is necessary
to modernize election commissions in the direction of establishing a system of permanent election commis-
sions. The article also proposes improvement of the procedure for forming the composition of election com-
missions in order to ensure equal representation of political parties participating in elections.

Keywords: The Constitution of the Republic of Kazakhstan, direct democracy, elections, electoral law, elec-
tion commissions of the Republic of Kazakhstan, the formation of election commissions, the legal status of
election commissions, the rule of law, civil society

The Constitution of the Republic of Kazakhstan in 1995 [1] enshrined the most important guarantees for
the development of Kazakhstan as a democratic rule-of-law state, which recognizes, respects and protects the
rights and freedoms of the people and the citizens. Ownership of all the power by its multinational popula-
tion is the fundamental principle of state and public life as well as an inseparable part of the foundations of
the Kazakhstan's constitutional system.

The highest direct expression of the power of the people are referendums and free elections.

The functioning of election commissions is, in our opinion, an important principle ensuring the freedom
of elections, guaranteed by the Constitution of the Republic of Kazakhstan, the Universal Declaration of
Human Rights, and the International Covenant on Civil and Political Rights.

At the same time, the legal regulation of the organization and activity of election commissions in the
Republic of Kazakhstan is not without a number of significant shortcomings.

The legal properties of the election commissions, the principles of their formation and activity need to
be determined, their rights to organize and conduct elections need to be clarified, the status of its members
who have either a right for a decisive vote or a right of an advisory vote needs to be specified.

Let's consider the question of the election commissions formation procedure in the Republic of Ka-
zakhstan.

Analysis of the current Kazakhstan electoral legislation shows that, in accordance with Article 10 of the
Constitutional Law of the Republic of Kazakhstan of September 28, 1995, No. 2464 «On Elections in the
Republic of Kazakhstan» [2], elections are carried out by a unified system of electoral bodies: the central,
regional, territorial and precinct election commissions.

According to Article 10 of the Law «On elections in the Republic of Kazakhstan» [2], election com-
missions are the state electoral bodies that organize the preparation of and conduct the elections in the Re-
public.

A unified system of election commissions consists of:

1) Central Election Commission of the Republic;

2) territorial election commissions;

3) district election commissions;

4) precinct election commissions.
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Important to note that from the above-mentioned electoral bodies, the Central Election Commission of
the Republic of Kazakhstan has the status of a state body in accordance with Article 1 of the Regulation on
the Central Election Commission, approved by the Decree of the President of the RK of November 11, 1996,
No. 3205.

The Central Election Commission of the Republic of Kazakhstan is a permanent state body of the Re-
public of Kazakhstan, presiding over a unified system of election commissions of the Republic.

The Central Election Commission of the Republic of Kazakhstan is a permanent body responsible for
the implementation and uniform application of the electoral legislation.

The President of the Republic of Kazakhstan appoints the Chairman and two members of the Central
Election Commission of the RK; the Senate and Majilis appoint two members of the Central Election Com-
mission each.

The term of office in an election commission is five years.

Territorial, district and precinct electoral commissions are elected by the appropriate maslikhats based
on the proposals from the political parties.

Each political party has the right to submit one candidature to the relevant election commission. A polit-
ical party has the right to submit a candidate who is not a member of this political party to the election com-
mission candidates.

In the absence of proposals from the political parties by the deadline, which must be at least one month
before the formation of election commissions and is set by the maslikhat, maslikhats elect an election com-
mission based on the proposals of other public associations and superior election commissions.

The commissions of all levels consist of seven members.

In accordance with paragraph 6 of Article 20 of the Constitutional Law of the Republic of Kazakhstan
«On Elections in the Republic of Kazakhstan» [2], political parties that do not have a representative in the
election commissions have the right to delegate their representative to the relevant election commission with
a right of a consultative vote for the period of preparation and conduction of the election campaign.

Thus, the Constitutional Law «On Elections in the Republic of Kazakhstan» considers all election
commissions as state bodies. However, in fact, territorial, district and precinct election commissions operate
on a voluntary basis and are elected by the respective maslikhats based on proposals from political parties,
therefore, they are not state bodies.

In the Kazakh legal literature, the issues of forming and functioning of election commissions are the
subject of attention of scientists who believe that democratic changes in society will go much faster when the
mechanism for holding elections will work smoothly in the country. The problem is composed not only of
the procedure for the formation of election commissions, but of all of their activity in general as well.
E.B. Mukhamedzhanov notes that, «analyzing the provisions related to the status and procedure for the for-
mation of election commissions, you ask yourself a question: is an election commission a state body or a
public team? If the first, then, probably, clear requirements should be set for candidates for the membership
in the election commissions, a section «Responsibility of commissions» should be introduced into the Con-
stitutional law on elections, and their activities should be put on a professional basis» [3].

As for the procedure for the formation of the election commissions, to ensure the most important prin-
ciple of the electoral process - the neutrality of the state apparatus - the most acceptable and democratic ap-
proach is the collective formation of the electoral bodies, which is very common in the practice of developed
countries. In our opinion, only the «collective» principle of the formation of electoral bodies will ensure the
expansion of the electoral democracy, and, most importantly, real public control over the course of the elec-
tion campaign.

While the electoral commission will not be truly independent of the government, there will always re-
main a danger of falsification of the election results in favor of the current authorities. Therefore, the election
commissions should be equally composed of representatives of all political parties, including the opposition
ones [4; 7].

It is necessary to amend the Election Law to ensure a broader representation of parties in the election
commissions to ensure the independence of the commissions. However, as noted by M.A. Sarsembaeyv,
it should be borne in mind that it is simply impossible to ensure equal representation in the election commis-
sions for parties, simply because there are seven seats in an election commission, while there are ten political
parties in Kazakhstan. Whatever we do, it is inevitable that three parties will not be represented in the elec-
tion commission [5; 108]. In the opinion of M.A. Sarsembaev, the solution is in ensuring equal representa-
tion of parties in election commissions at the level of chairmen and commission secretaries [5; 108].
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E.B. Mukhamedzhanov suggests to use the experience of the electoral legislation of the Russian Federa-
tion, and to include in the members of election commissions one representative from the candidate who is
running for election [6; 158].

Paragraph 4 of Article 22 of the Federal Law «About basic guarantees of electoral rights and the right to
participate in a referendum of citizens of the Russian Federation» [7] states that no more than one commis-
sion member with the right of decisive vote may be appointed to the commission from each political party,
each electoral association or other public association based on their proposals. A political party, an electoral
association, or another public association cannot simultaneously offer several candidates for appointment to
a single commission.

In order to prevent abuses by the members of the election commissions of the Republic of Kazakhstan,
it seems appropriate to change the procedure of their formation. It is necessary to include representatives
from political parties as members of the election commissions, with the right to a decisive vote.

In Kazakhstan's legislation, in our opinion, the legal status of a member of an election commission with
an advisory vote is not fully regulated. For example, in accordance with paragraph 6 of Article 20 of the
Constitutional Law of the Republic of Kazakhstan «On Elections in the RK» [2], a representative of a politi-
cal party with the right to advisory vote, has the right to speak at a meeting of the election commission, make
proposals on matters within the competence of the election commission, have the right to appeal against the
actions (inaction) of the election commission to a higher election commission or court.

Thus, it is necessary to reform Kazakhstan's electoral legislation. In particular, it is necessary to change
the procedure for the formation of election commissions in order to ensure membership in their composition
of all participating political parties. For these purposes, the quantitative composition of election commissions
should be legislatively expanded, with indication of the number of members of election commissions in the
Election law, or without specifying such.

The number of commission members should be proportional to the number of voters at the polling sta-
tions, and should be no less than the number of registered political parties.

The election commissions of the constituent entities of the Russian Federation and district election
commissions for elections to federal bodies of state power are created by the legislative (representative) and
executive bodies of state power of the constituent entities of the Federation on a parity basis: half of the
composition of the commission is appointed by a legislative body, and the other half — by the executive
body.

The appointment is based on the proposals of the electoral associations, electoral blocks, public associa-
tions, elected bodies of local self-government, election commissions of the previous composition.

As an additional guarantee of the independence of election commissions, the Federal law «About basic
guarantees of electoral rights and the right to participate in the referendum of citizens of the Russian Federa-
tion» [7] establishes in clause 5 of article 22 that state and municipal employees can not constitute more than
one half of the total number of members of the election commission of a constituent entity of the Russian
Federation, election commission of a municipal formation, a district election commission, a territorial com-
mission or a precinct commission.

In the Russian legal literature, the object of increased attention of the scientists is the problem of ensur-
ing equal participation of the political parties in the organization and activities of election commissions. For
example, N.Yu. Turishcheva believes that the requirement established by the Federal law «About basic guar-
antees of electoral rights and the right to participate in the referendum of citizens of the Russian Federation»,
on mandatory appointment of at least half of the election commission members on the basis of the proposals
of the political parties whose lists of candidates are admitted to the distribution of deputy mandates in the
State Duma, the legislative body of the constituent entity of the Federation, the representative body of local
self-government, «was easily executed in the period when only 7 political parties were registered and partic-
ipated in the elections in the country. Significant increase in the number of the political parties that occurred
in 2012-2014, highlighted the problem of ensuring equal representation of parties in the composition of elec-
toral commissions with even more acuteness» [8; 37].

The federal law of the Russian Federation on basic guarantees [7] for the first time establishes the pos-
sibility of dissolution of the electoral commissions of the subjects of the Federation, district, territorial, pre-
cinct election commissions in the event of such violation of the citizens' electoral rights, which resulted in
the invalidation of the results of voting in the relevant territory or the results of the election as a whole. The
decision to disband the election commission can be made only by the court upon the application of the depu-
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ties of the legislative (representative) body of the appropriate level, or the Central Election Commission
(in respect of the commission of the constituent entity of the Federation).

In order to ensure a democratic procedure for the formation of election commissions with objective cri-
teria, not influenced by politics, as well as to guarantee the independence of election commissions, it is nec-
essary to modernize the system of election commissions in the direction of establishing a system of perma-
nent election commissions.

In this regard, one option is to establish a single term of office for all election commissions in Kazakh-
stan, equivalent, for example, to the term of office of the deputies of the Majilis, and that of the President.
Another option is establishing a unified term of office, but with the gradual formation of various parts of
election commissions (first, the Central Election Commission is formed, next year - the territorial election
commission, then a year later - the district election commission, in two years - the precinct election commis-
sion).

In the Russian Federation, since 2012, there has been a transition to the work of precinct election com-
missions was established on a regular basis, that is, their formation is carried out by territorial election com-
missions for a period of 5 years at permanent polling stations. According to the amendments, the transition to
the work of precinct election commissions was established on a regular basis, that is, their formation is car-
ried out by territorial election commissions for a period of 5 years at permanent polling stations.

In order to ensure the continued representation of a party with the replacement of the relevant commis-
sion members, it is possible to refer to the experience of the foreign countries. For example, Russian legisla-
tion provides for a formation of a reserve from the candidates proposed but not appointed to the precinct
election commission. The appointment of a new member of the precinct election commission instead of the
retired will be made from this reserve. Such a mechanism also makes it possible to ensure the training of the
reserve candidates of election commissions in a broader sense.

In order to give greater organizational transparency and validity, the mechanism for forming the com-
position of election commissions requires further improvement. Currently, in some foreign countries there is
an institute of deputy member of election commission that makes the work of the commissions uninterrupted
and allows carrying out targeted work on training and improving the professional qualifications of commis-
sion members. For example, in Mexico, the election commission includes commissioners from national po-
litical parties and deputies of all the commissioners.

Thus, it is necessary to reform Kazakhstan's electoral legislation. In particular, it is necessary to change
the procedure for the formation of election commissions in order to ensure membership in their composition
of all participating political parties. For these purposes, the quantitative composition of election commissions
should be legislatively expanded, with indication of the number of members of election commissions in the
Election law, or without specifying such.

In order to ensure a democratic procedure for the formation of election commissions with objective cri-
teria, not influenced by politics, as well as to guarantee the independence of election commissions, it is nec-
essary to modernize the system of election commissions in the direction of establishing a system of perma-
nent election commissions.

The question of supplementing the Constitution of the Republic of Kazakhstan with a new chapter on
the electoral law and the electoral system in Kazakhstan is now pertinent. This would make it possible to in-
clude the most important relations concerning to elections to the bodies of state power and local self-
government to the subject of constitutional regulation, as well as to consolidate more weighty guarantees of
citizens' electoral rights, in particular, the basis of the legal status of election commissions.

The list of functions, the scope of powers and the nature of the activity of the election commissions
should be carefully analyzed in order to make the electoral process as accessible as possible for the voters,
increase confidence in elections, and create new contacts with civil society institutions.
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®.A. EpxxanoBa, A. boxxkapayssl, A. JlaBHuuak

Ka3zakcran Pecnny0mkacbIHAaFbI cailjiay KOMHCCHSJIAPbIHBIH
KYKBIKTBIK MIpTe0eci MeH KAJbINTACTHIPY MIceJieci TypaJibl

MakananelH 3epTrey moHi Oonbin Kazakcran PecrmyOnmkachIHBIH caifiay KOMHCCHSUIAphl TaObUIaJIBL.
ABTOpIap OChl MHCTUTYTTBIH POJi MEH MoHiH amibin kepcerTi. Kasakcran PecnyOiukachiHIars! caitnay sl
JabIHIAYAbI )KOHE OTKI3Yl )KY3ere achlpaThlH OpraHAapIblH KOHCTUTYLHUSIIBIK JKOHE KYKBIKTBIK MOpTeOeciH
3eprTeni. 3epTTey HbICaHbl peTiHAe KaszakcraHmarel caillay KOMHCCHSUIAPBIHBIH —KAaJbIITaCybl MeEH
OKUJICTTIKTepiH PETTEHTIH HOPMATHBTIK-KYKBIKTBIK akTiiep Oonbim Tabbuiagel. Conpaii-ak  Peceit
Oenepanmsceinna  xoHe Kasakcran PecrmyGnukacklHmarbsl — caiiilay  KOMHCCHSUIAPBIHBIH — KBI3METIH
YUBIMIACTEIPY MEH KbI3METiHE KaTBICTHI Mocelelep/i CalbICTHIPMANbl KYKBIKTHIK Tajjay Heri3iHje
KapacTBIpbUIFaH. ABTOpIIap caiiflay KOMHUCCHSUIAPBIHBIH XKYMBIC ICTEYiHIH 03€KTi MaceeciHe, COHmai-aK OChl
OpTraHJap/IbIH KOHCTUTYISIIBIK JKOHE KYKBIKTHIK MOpTeOeCiH peTTeyain Oenrini Oip acrekTiiepine Ko KoHiI
6eni. OTaHIBIK caiiay KOMHCCHSIapbIHBIH Ka3ipri 3amanrbl npobiaemanapsl Kasakcran PecnyOnukacsinna
a3aMaTTBIK KOFaM MEH 3aHABUIBIKTBl KAaJBIITACTBIPYIbIH Kbl MIHAETI TYPFBICBIHAH OCHI MEKEMEHiH
KOHCTUTYLMSUIBIK JKOHE KYKBIKTBIK PETTeYiH OJaH opi JKeTUINIpy KaKeTTIriH KyoNlaHAbIpAsl. ABTOpPIAp
TYPaKThl 9PEKET eTYILi caiiay KOMUCCHAIAPBIHBIH KbI3METIH Kypy OarbIThIHIA caiylay KOMHCCHSUIIAPBIHBIH
KYHECIH XKaHFBIPTY KaXKET JIeTeH TYXKbIpbIMFa Keseli. Makanazia caiinayra KaTbICaThIH CasCH NapTHAIAP/IBbIH
TeH OKUINIK eTyiH KaMTaMachl3 €Ty MaKCaTbIHIa caifjlay KOMHCCHSUIAPBIHBIH KYPaMbIH KAaJBINTACTHIPY
TOPTIOIH XKETIIIPY YCHIHBUIIBL.

Kinm co30ep: Ka3zakcran PecrmyOmukachiHbIH KOHCTHTYIUACH, Tikened AeMOKpaTusi, caiilay KYKBIFBL,
Kasaxcran PecnynukachIHbBIH caiinay KOMHCCHACHL, caillay KOMUCCHSIAPBIH KYpy, caillay KOMUCCHSACBIHBIH
KYKBIKTBIK MOpTe0€eCi, KYKBIKTBIK MEMIIEKET, a3aMaTThIK KaybIMIACTBIK.

®.A. EpxxanoBa, A. boxxkapayinbl, A. JlaBHuuak

K Bonpocy o npaBoBoM craryce u pOpMHUPOBAHHHU
n3duparebHbIX komuccuii B Pecnnyoiimke Kazaxcran

IIpenmeToM Hccae0BaHUs HAYYHON CTAThU SIBISIIOTCS M30MpaTenbHble Komuccuu B PecmyOnuke Kaszaxcran.
ABTOpBI MOKa3bIBAIOT POJb U 3HAUEHME JAHHOTO MHCTUTyTa. B HacTosmel paboTe McCIeqyroTCsi BOIPOCHI
KOHCTUTYLIMOHHO-TIPABOBOTO CTaTyca OPraHOB, OCYIIECTBISIONIMX IIOJrOTOBKY M IIPOBEJAEHHE BHIOOPOB
B PecniyOnuke Kazaxcran. OObEKTOM H3y4eHHUS SBISIIOTCS HOPMAaTHBHO-TIPABOBBIE aKThI, PEriIaMeHTHPYIO-
mye (GOpMUpPOBaHUE W ITOJHOMOYMS M30MpaTenbHbIX komuccuil B Kasaxcrane. Ha ocHoBe cpaBHHTENBHO-
NIPaBOBOTO aHAIIN3a B CTAThe PACCMATPHBAIOTCS BOIPOCHI, KACAIOIINECS. OPTaHU3AIUH U AESTeIEHOCTH U30H-
parenbHBIX Komuccuil B Poccuiickoit @enepannn u Pecrry6iike Kaszaxcran. Bonbsimoe BHIManue ypensercs
aKTyaJbHBIM BOIIpOcaM (YHKIMOHHPOBAHUS M30HpaTEILHBIX KOMUCCHH, a TAakKe OTIENBHBIM acleKTaM pe-
TYIUPOBaHUSI KOHCTUTYLHOHHO-TIPABOBOTO CTaTyca HaHHBIX opraHoB. CoBpeMeHHbIE MPOOIEMBI OTEYECT-
BEHHOTO MHCTUTYTa M30UpaTeNbHbIX KOMHCCHH CBHIETENBCTBYIOT O HEOOXOIMMOCTH IalbHEHILIEro COoBEp-
IEHCTBOBAHHS KOHCTUTYLIHOHHO-IIPABOBOTO PETyIMPOBAHMS JAaHHOTO HHCTUTYTa B KOHTEKCTe 00Ieil 3anaun
(dhopMHUpOBaHUS TPaXKAAHCKOTO OOLIECTBA U IIPABOBOTO rocyaapcTsa B Pecnybnuke Kazaxcran. ABTOpsI npu-
XOMAT K BEIBOJLy O HEOOXOIMMOCTH MOJIEPHU3ALNH CHCTEMBI H30MPaTeIbHBIX KOMUCCHI B HAIIPABJICHUH CO3-
JaHUs CUCTEMBI IIOCTOSHHO JCHCTBYIONIMX M30HMpaTeNbHBIX KOMHCCHH, B craThe mpemmaraercst Takxe co-
BEPIICHCTBOBAHHE TTOPsKA (POPMHPOBAHHS COCTaBa M30MPATEIHHBIX KOMHCCHI B IEeIIX oOecledeHus pas-
HOTO IIPEACTaBUTEIILCTBA NOJUTHIECKHUX ITAPTHUH, YUaCTBYIOIIHX B BEIOOPAX.
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Kniouesvie cnosa: Koncturynus Pecnybnuku KazaxcraH, HenmocpeaCTBeHHAs IEMOKpaTHs, BHIOOpHI, H30u-
partenbHOe mpaBo, u3dbuparenpHble Komuccun Pecnyonukn Kasaxcran, ¢popmupoBanue n30uUpaTeIbHBIX KO-
MHCCHH, IPABOBOH CTaTyc M30UpaTeIbHbIX KOMHUCCHH, IPABOBOE FOCYAAPCTBO, IPAXKIAHCKOE OOLIECTBO.
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EEC: its integration role in region, examples of law problems in financial-tariff aspect
and meaning for Kazakhstan’s economy in their context for today

Connection of Eurasian Economic Union is the newest integration project at large of Commonwealth of Inde-
pendent States. Its foundation was determined by the fact, that previous integration alliances like CU and CIS
were feeble in their economic function. The biggest part of experts estimate new format of EEU positively,
because they think that it is going to be better than ex in aspect of economic cooperation. These statements
are not unreasonable. However, on the assumption of political and law tendencies in this state block, EEU’s
legislation also has a set of unfounded preferences, which induce discussions about its foundation and follow-
ing collisions. Many points of financial — tariff regulation are written in very indistinct manner, and also their
law content is written in favour of other participants of integration agreement, or just it doesn’t match with
economic and political interests of Republic of Kazakhstan. Similar facts shouldn’t be out of consideration,
because Kazakhstan became a participant of all customs agreements in integration projects on the CIS territo-
ries voluntarily, and it has all rights to rely on profits from its membership in EEC. In consequence of these
integration processes, problems, appearing on practice, must be marked for the next decision and such need
was a task for this article.

Keywords: integration, EEU, economical — law problems, Republic of Kazakhstan, export, customs law,
business competition, financial — tariff, regulation, political interests, integration block, union, law regulation.

Economic integration implies by itself unification of economic policy between different states through
the partial or full cancellation of tariff and non — tariff limits in trade, what happens among them before their
union [1]. This definition is more common in economical law literature.

History of economical integration development in countries of Europe, Asia and America is frequently
conditioned by the necessity of long — term economic relations alignment. After all, creation of ECSC,
ASEAN, NAFTA and other integration unions has primarily economical character, even in spite of explicit
political overtone of Bangkok declaration about ASEAN creation (from 8" August of 1967) [2] and Ameri-
can expansion in neighbour countries. Certainly, it manifested itself on different developmental stages of
these integrations: in postbellum Europe economic vector was the base of ECSC block becoming in 1957, in
South — East Asia unification was an investigation of anticommunist hysteria of local elites, however, al-
ready in the end of 70" countries — participants fully estimated its economic benefits. Adoption of Vietnam
in ASEAN in 1995 really brightly stresses the priority changing of this kind [3; 36].

Despite this fact, there are also many other integrations for today, which cover political purposes of
some countries. League of Arab States is bright example for it, what was created, it would seem, for pur-
poses of consolidation and support of the poorest participants only, it always prioritize political questions.
For example, when Egypt and Jordan have signed an agreement with Israel about ceasefire, LAG «attacked»
them with sharp criticism, suspending their membership. There is also an indicative nowadays example of
Syrian boycott in LAG.

Integration of EEC block, what was appeared on the base of agreement «About creation of Eurasian
economic union» from 29th May of 2014, also has ambiguous character. As it was shown by experience of
CIS and EurAsEC, the biggest part of same unions on post — Soviet lands were created on necessity in po-
litical consolidation. That means that this vector was always in priority and wasn’t hidden. Result of interac-
tion also left much to be desired for efficiency of economic policy for its members in format of these integra-
tions. «Does Eurasian economic union have a chance to be transformed in Eurasian Union as analogy of Eu-
ropean Union in time, or it waits a destiny of other unsuccessful integration projects of CIS?» Professor of
Russian Academy of Sciences, N. Ziyadullaev asks this question [4].

Despite the availability of a number of political and even economic benefits, we shouldn’t forget about
necessity for Russian Federation to take the own lead in decision of different foreground questions of this
integration. This state, what has GDP in block’s format more than 85 %, it is simultaneously and stimulus
and barrier for deep integration, because its economy is really different in amount from trade partners. For
example, potential countries for entering in the original format of European Union had approximately equa-
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ble economic institutes by scale on the share of participants. In opinion of academician Ziyadullaev, even
Russia, with emphasizing attention on this purpose and having giant economy, bears losses in different
branches with a need of improvements for integration development.

Other republics are also not an exception. Adoption of the last members like Armenia and Kyrgyzstan
in the union was a really negative repercussion for Kazakhstan. For the first one: adoption of Armenia in this
union automatically prevents for adoption of Azerbaijan in this block. If these countries can relatively calm
coexist in format of other regional unities, it is only for a reason of absence of conditions about opened bor-
ders. This factor hinders for establishing of closer relations of block with «Turkish world» and for Kazakh-
stan in particular. (A number of experts think that this economic union is de — facto «Christian block» or
«block of derelict — countries» by its role). Certainly, these statements have extremely dubious argumenta-
tion, however, lack of alternatives for Kazakhstan, in view of close integration with potentially more attrac-
tive country from political and economic side of question became a very negative fact.

Membership of Kyrgyzstan also provides a number of economic inconveniences in keeping of regions
for sales of agricultural products, as for domestic market, as for foreign one. For example, livestock products
of Kyrgyzstan is more developed and oriented on foreign market, than Kazakhstani products.

Removal of customs borders won’t let for Kazakhstan to create artificial barriers for export from this
state. In this way, republic risks not only to full a segment of domestic consumption by foreign products, but
also to do a part of their own perspective manufactures unprofitable. After all, besides livestock sphere, there
are also well developed agricultures in Kyrgyzstan. In their comparison, south regions of Kazakhstan are also
weak and have no ability for market competition.

Creation of covered barriers in question of quality is also ineffective, as it was shown on practice with
Belarusian milk products. Kazakhstan will have to make concessions for Kyrgyz partners, and membership
in WTO does it to encouraging free trade.

In opinion of professor Ziyadullaev, the biggest profits from union’s creation had Belarus, by export re-
arranging of their own products in countries — participants, Russia became a «sponsor of this project», Ka-
zakhstan, with a very wide range of unsolved market problems, extracted from this union the smallest bene-
fit. In despite of presence of many tax privileges, which Kazakhstan provides to foreign investors, there is no
significant inflow of capital in republic, when much more conservative Belarus had from Russia about
70 billion dollars of subsidies and preferences, including some for reorganization of potential exporting
manufactories [4].

Despite of such uneven encouragement for keeping of Customs Union in the newest format, Kazakhstan
and Belarus expressed their support and loyalty to Russia in connection with economic sanctions, and indi-
rectly divided their negative macroeconomic effect with it. But Russian Federation declares to partners some
statements about profits about potential of import substitution policy, caused by contra - sanctions of Mos-
Cow.

But import substitution in this interpretation seems unlikely. It entails with itself a cardinal reconstruc-
tion of economy for the newest vector of development, with condition of availability of free and in the same
time competitive production capacities. In Kazakhstan and in Belarus the availability of such funds is
unlikely, and their realization in conditions of crisis will be extremely difficult.

By these reasons, EEC is not very perspective variation for Kazakhstan in the context of integration in-
stitute for the nearest years.

In financial — tariff aspect all also is not so uniquely. Decision of The Council of Eurasian economic
commission from 16.07.2012 Ne54 (red. from 05.04.2016) «About affirmation of united Trade nomenclature
of foreign economic activity of Eurasian economic union and United customs tariff of Eurasian economic
union» has converted the previous set of tariffs for Customs Union (from 16.07.2012) [5]. These measures
were really important for coming reunification and now, thanks to these amendments, states — participants
reached a simplified ubiquitous system of tariff stakes. That was one of the purposes of the modernization
for this aspect in EEC format.

Despite that fact, that according with the new amendments, Kazakhstan receives the largest part of
profit from customs tariff after Russia (7,5 %), what is a fully acceptable mark in comparison with other par-
ticipants, there are many stayed unsolved problems of tariff regulation.

As narked The President of Republic of Kazakhstan N.A. Nazarbayev in the course of the XVI regular
Congress of party «Nur Otan»: «there is a need to simplify a tariff policy in EEC». «Our customs procedures
take a lot of time for now, tariff policy is really difficult and intricate. Tariff barriers go against world prac-
tice. We need in large — scale work to reform it by simplification of these tariffs in Eurasian economic un-
ion» [6].
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For example, European Economic Commission recently revealed a number of shortcomings in parity
of tariff policy of CIS and EEC, and according them even simplifications are not always legal in the law
practice, where principles of the newest customs regulations really poorly work. «Commission intends
to consider the application of internal tariffs in railway transit with antimonopoly authorities of EEC coun-
tries, reported the member of the board (minister) for competition and antimonopoly regulation of Euro-
pean Economic Commission, Nurlan Aldabergenov». «Every our subject, moving around the territory of
state (-member of EEC), pays by internal tariffs. But we envisages this measure for sea ports. When we
move on the territory of other state, these tariffs increase to 40 % at once», - marked N. Aldabergenov on the
conference «Advocacy of competition in sphere of manufacturing on transboundary markets of Eurasian
economic union» in Astana.

By calculation of European Economic Commission, if we have transit from Russian ports, Kazakhstani
consignors must overpay for transportation of ferroalloys in containers in 1,7 times, for coal - in 2,3 times,
for aluminium — in 2,1 times, as here applied boost coefficient TP (of trade policy) CIS. In particular, in the
transit of Kazakhstani products through the Russia to Riga: we have a boost coefficient for ferroalloys in
containers 1,40 TP of CIS; for coal in gondola cars - 0,70 TP of CIS; for aluminium in boxcar — 0,77 TP of CIS.

According to the words of N. Aldabergenov, saving from tariff alignment will offer for Belarus to have
additional savings in money about 14 million in dollars, for Kazakhstan — 329 million in dollars, for Russian
Federation — 246 million in dollars. «As a matter of fact, we always hear when they say for us, that we are in
one united Eurasian economic union and we need to have the same conditions respectively. It is equal in un-
ion and in CIS for us today. I think that we and our national antimonopoly authorities will carry out neces-
sary work and will present our own suggestions to the national governments of our states immediately» — he
added [7].

This is far from being the only example of discrepancy of declared norms in well — established customs
practice of Eurasian states. However, besides problems of state scale, there is also more covered problematic.
It is reflected in conformity of the real state of affairs to EEC conception about that fact, when this integra-
tion is in the interests of «citizen’s economy».

But how citizens satisfied by the tariff policy of EEC? For example, for today we have a question about
ubiquitous licensing for auto - dealers in Kazakhstan. Licensing will offer to equalize prises for auto in EEC.
The Head of Association of Kazakhstani Auto — Business (AKAB), Andrey Lavrentyev, talks about this.

«When we talk about licensing of dealers, we got a talk more about secondhand dealers, who select the
cheapest autos and deliver them here. There can be such cars, which were staying on stocks, were keeping in
abnormal conditions etc. Finally, consumer receives a «pig in a poke». Licensing provides not only for sim-
ple limit, but monitoring and control of companies, which participate in process of realization of new and
used automobiles in Republic of Kazakhstan. This is a control for prices on auto and for their quality. This
mechanism will be contributed for alignment of auto prices with Russia and in whole EEC. There will be
precise and clear system of pricingy.

He marked, that innovation, what has no clear terms of inculcation, won’t touch individuals. Kazakh-
stani citizens can easily bring own automobile from abroad. As for the methods for price levelling on the
market of used auto, for it can be used program Trade In and cheap auto — credits for the newest domestic
produced cars, said Lavrentyev. These mechanisms are aimed on the need to have cheaper prices for auto in
Kazakhstan.

But by the fact, local distributors in any way will be investing in marketing and salary, and that’s why
risk of rise in prise for cars is high as never been. Besides that, we shouldn’t forget that officials of Kazakh-
stan can have indirect influence on dealers with prediction for them large profits from licensing, and «push-
ing» citizens to by automobiles of domestic assembly by this way, which are cheaper at production cost and
do not provide tariff pay. Not by chance previous expert marked that local automobiles will be noticeably
cheaper, than imported from abroad [8].

Consumer, who waited facilitation in price policy from customs after accession to the WTO, receives
artificial barriers of new format in fact, which were done in interests of local business and state import sub-
stitution (we should mark that this situation is typical not only for auto building).

We also shouldn’t forget about tastes of consumers here: for example, if the same barriers stimulate lo-
cal auto manufacturing in Turkey, it is rentable only by its productive diversity. In Kazakhstan auto manu-
facturing is presented by some car assembly plants, which cooperate with East — European or with Korean
companies. By consumer stereotypes, quality of their automobiles is very doubtful in comparison with West
— European, Japanese and American. And that means, potential consumer, who was deprived of the part of
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his consumer choice, will continue to «hold on» the «checked, well proved», but used autos of their brands,
and no customs or price type privileges for automobiles of the newest assembly won’t force him to buy pro-
duction of local manufactures. Segment of consumers, who support such buying policy is very big in Ka-
zakhstan, it can be proved by current state of cars on the roads of our country.

This practice undermines ecological conception of automotive industry in state, because there are not
many people, who is agree to buy newest cars, when they are not applicable for accepted purchasing repre-
sentations, especially in period of crisis in national economy.

After considering of all these examples, we can see, that EEC is not such uniquely perspective on prac-
tice, how politicians and propagandistic economists coerce us to think. However, this article is not an exhor-
tation for cardinal review of Kazakhstani membership in this block.

Unification and integration achievements of EEC for the last years were mostly approximated to practi-
cal understanding of economy, than all previous variations of united blocks. There was done a colossal work,
for integration of economies of countries — participants, as in format of Customs Union, as in nowadays now.
Kazakhstan became one of the most important subjects — participants, what was repeatedly proved in nowa-
days integration realities.

However, if we want to see integration like European, we will hardly reach it in the nearest future: there
is too heterogeneous composition of block members in the context of development of national economics.

That’s why for saving of last year achievements, EEC really needs in work for continuous law unifica-
tion and interrelation of its results with objective economical practice. If these norms go contrary with citi-
zens preferences, we need to abolish them completely, or try to achieve of «smoothing» on certain, more
problematic integration - legal aspects.

After all, without high — grade economy, what is directly oriented on needs of citizens, what is the base
of every economic integration, this block can be in «economical fiasco», as all previous alliances, it would
be looking unprofitable under the strike of new economic crises and by many other reasons.

Confidence of countries citizens for this format, what is proved by objective practice, will be a catalyst
for saving of this union. And problematic aspects for its building, which seem to be «temporary triviay , must
be decided immediately, with support of business and official governments.
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I".T. HypGekona, C.B. IToneBoii

EAJQO: aiiMmaKkTarbl OHbIH HHTETPANUAJIBIK POJIi, KAPKBUIBIK KIHEe TAPUPTIK
acmekTuIepaeri KYKbIKTBIK MJceJeJIepAiH MbICAJIAPHI KIHe OYTiHri KyHi
oJ1apabIH KOHTeKcTiHaeri Kazakcran 3koHOMHMKACHI YIIIIH MaHbI3bI

Eypasusiiblk  9KOHOMHKAJBIK 0OfakThl Oipikripy Toyenci3 Memnekerrep JlocTacThIFBIHAAFEI  JKaHA
HHTErpauusuiblK >k00a Oonbin Tabbuianel. OHBIH KypbUlysl Kemen omarbl sxoHe Toyencis Mewmnekertep
JlocTacThIFbl MBICATIBIHAA ©TKEH MHTErPALUAIBIK KYPBUIBIMIAP/BIH 3KOHOMHUKATBIK (YHKIUSIAPBIH HaIIap
OpBIHJaraHABIFEIMEH HerizfenreH. Kenteren capammsuiap EADO sxana ¢opmareiHa oH 6ara Gepe OTBIPHII,
OyJ1 5KOHOMUKAJIBIK BIHTHIMAKTACTHIK ACTICKTITIEPiHAe OTKEHHEH ropi )KaKchl Ooasl et ecenreiai. Mynnait
MortiMaeMernep Herizci3 emec. JlereHMeH, OChl OJIOKTBIH Ccasich JKoHE KYKBIKTBIK YpJiCTepiHe cyiieHe OTHIPHIIL,
EypA3DK 3aHHamacelHIa OHBIH HETI3IUII MEH KEHIHT1 KaKTBIFBICTAphl Typajbl MiKIpTanac TYAbIPAThIH
Gipkarap Heri3ci3 keHinmikrep 6ap. TapudTik koHe Kap)KbUIBIK PETTEYAiH KONTEreH MyHKTEpi OJlapiblH
3aHIBIK Ma3MYHbI HHTETrPAlMIIbIK KeliciMaepaiH 0acka KaThICYIIbUIAPbIHBIH MaliacklHA JKa3blIFaH HeMece
Kasakcran Pecry0nMkachlHbIH S3KOHOMMKAJIBIK KOHE Casicu My/JIelIepiHe Colikec KeIMEHTIiHI Typalbl eTe CH-
pek cumnartanaael. MyHnail Qakrinepai Kapaycei3 Kanaplpmay kepek, cebe6i Kazakcran TMJI aymarbinaa
HMHTETPAIMSUIBIK JKoOanap GOMBIHIIA 03 epKiMEeH 0apibIK KeACHIIK KelliciMaepre KaThICYIIB! OOJIBI TaOblIa-
161 xoHe EADO-ra MymIenirineH TyCKeH Haijara CeHiM apTyra KyKpUIbL. OCBHI IpoLecTepAiH apKachbIHAa
MaKaJaHbIH MakKcaThl OOJIBIT TaOBUIATHIH KEHIHTI IWIENIiM YIOIH TNpakTHKajJa maijga OoNaThiH jKaHa
npo0ieManapabl aHbIKTay KaXKeT.

Kinm coe30ep: unrerpauus, EADO, 5KOHOMHKAJIBIK JKOHE KYKBIKTHIK Macenenep, Kasakcran PecnyOnukacel,
9KCHOPT, KEICH KYKbIFbl, 03CEKENECTIK, KapKbl-TapU(TIK acekT, perrey, cascu MYIIeNnep, HHTErPalUsIbIK
010K, 0JJaK, KYKBIKTBIK PETTEY.

I'.T. HypGekoBa, C.B. ITosneBoii

EAJC: ero unTrerpaniuoHHasi poJjib B permoHe, IpuMepbl MPaBOBbIX MPO0JIeM
B (puHAHCOBO-TapU(PHOM acneKTe U 3HAYUMOCTD JJI51 IKOHOMHUKHU
Ka3axcraHa B MX KOHTEKCTe HA CeroJAHsIIIHMUI 1eHb

O6bennnenne EBpazniickoro 5KOHOMUYECKOTO COI03a SIBIAETCS. HOBBIM HHTETPAllMOHHBIM IIPOSKTOM Ha Hpo-
cropax CHI'. Ero co3znanne 000CHOBaHO TeM, UTO NPEbIIyINNe HHTETPAOHHbIE 00pa30BaHMs Ha IpHMepe
TC u CHI" c1abo BBEIIONHSUIN CBOIO SKOHOMHYECKYIO (DYHKIUIO. BONBIIMHCTBO HKCIIEPTOB MO3UTHBHO OIle-
HUBAIOT HOBBIH (hopmar EADC, nomarast, 4ro oH OyzmeT Jydlle NPONUIBIX B acleKTe YKOHOMUYECKOTO CO-
TpyaaudectBa. [logoOHbIe BEICKa3bIBaHUS HeOe30CHOBaTEeNbHBI. OHAKO, MCXOISM W3 INOJIHTHKO-IIPABOBBIX
TEHJIeHUUI HaHHOrO OJ0Ka, 3akoHOAaTenbcTBO EADC mMeer Tarke psa HEOOOCHOBAHHBIX NpedepeHIHid,
YTO BBI3BIBAET AUCKYCCHH O €r0 0O0CHOBAHHOCTU U MOCIEAYIOMIUX KOUIH3UAX. MHOTHe MyHKTHI Tapu(HO-
(bMHAHCOBOTO PEryJIMPOBAHUS ONMCAHbl BECbMa HEBHATHO, K TOMY XK€ MX IIPAaBOBOE COJEPHKAHUE IIPOMUCAHO
1160 B MONB3y APYTHX YYaCTHUKOB HHTETPALMOHHOTO COTJIAIIEHNUSs, IHOO0 MPOCTO HE COBMAAAET C SKOHOMH-
YECKUMH U MOJIUTHIECKUME nHTepecamu PecrryOmnkn Kasaxcran. [Tono6HbIe GakTsl HE TODKHBI OCTaBAThCS
0e3 paccMOTpeHus, TOCKoIIbKY KazaxcTan noOpOBONBHO cTal yJaCTHHKOM BCEX TaMOJKCHHBIX COTJIAIICHUH
B MHTETPAILOHHBIX IpoekTax Ha Tepputopun CHI' n mMeer momHOe MpaBO pacCUMTHIBATH Ha IPHOBUIb OT
cBoero wieHctBa B EADC. Benencrsue qaHHBIX MHTETPALIMOHHBIX IIPOLIECCOB MOSBIIAIOIIUECS HA IMPAKTHKE
HOBBIE TPOOIEMBI NOKHBI OBITH 0003HAYEHB! IJIsI TTOCIEAYIOMIEro PEIISHNUs], YTO M CTalo LEIbI0 JaHHOMH
CTaThU.

Kniouesvie cnosa: unrerpanus, EADC, sxoHOMuKo-npaBoBble npoOnemsl, PecryOnuka Kazaxcran, sxcmnopT,
TaMOXKCHHOE TIPaBO, KOHKYPEHUUs, pUHAHCOBO-TAPU(HBIA acIeKT, peryJupoBaHue, NOJIMTHYECKUE HHTEpe-
CBl, HIHTETPAlMOHHEIH OJIOK, COI03, TIPABOBOE PETYINPOBAHHE.
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K Bonpocy o npuodperennu npaBocy0beKTHOCTH: NMP00IeMbl TEOPUU U NPAKTUKH

B crarbe uccnenoBaHbl TEOPETHUSCKUE U MMPAKTHIECKUE BONIPOCH B aCHEKTe HACHTU(HUKAMN HaTHIHs (VN
OTCYTCTBHSI) B (PU3NYECKUX JINIAX CIEIMAIBHON IIPaBoCcyObEeKTHOCTH, HEOOXOMUMOMN TS TPHOOPETEHHST MM
TAaKOro KOHCTUTYHHOHHO-TIPABOBOTO CTaTyca, KaK TIJlaBa TOCYIapCTBAa. YUHUTHIBAs JAOKTPUHAIBHYIO
HEOJHO3HAYHOCTh TIOHMMaHHUs Ne(QHHHUIMK «IIPAaBOCYOBEKTHOCTH» M €€ COCTABIAIOIIMX, a TaKxke
3aKOHOJATENNbHYI0 HEONpPE/IEeICHHOCTh 3TOH AC(GUHUINM, aBTOPOM CTaTbd C(HOPMYIMPOBAHO IIOHSATHE
«IpaBOCYOBEKTHOCTBY, IPOAHATM3UPOBAHBI €€ COCTABIAIOMIME. YCTAHOBJIEHO, YTO IPaBOCYOBEKTHOCTh
TJIAaBBl TOCYIAapCTBA — O9TO 3aKpeIUICHHAs B 3aKOHOJATENLCTBE M OOECIEUeHHas TOCYHapCTBOM €ro
I0pundecKasi BO3MOXKHOCTB M JIMYHASI CIOCOOHOCTD, ONpe/elIeHHbIe Ha OCHOBE YCTAHOBJIEHHS COOTBETCTBUS
KOHCTUTYIMOHHO-TIPABOBBIM ~ TPEOOBAHUSM, OCYIIECTBISITH T'OCYJapCTBEHHO-BIACTHBIC  MOJHOMOYHS
B COOTBETCTBHHU CO CBOUM (DYHKI[MOHAIBHBIM Ha3HAYEHHEM B MEXaHH3Me TOCyJapCTBEHHOH BracTu. ChenaH
BBIBOJI, UYTO KOHCTHTYIIMH CTPaH MHpa 3aKPeMuIu MPAaKTUYECKW OIWHAKOBBIM MOAXOJ K YCTaHOBIEHHIO
CTelMaNbHBIX TpeOOBaHMI K KaHIWJATy Ha IOCT IJIaBbl rocygapcTBa. TakMMH KPUTEPHUSMH SIBIISIOTCS:
BO3pACT, TOJUTHKO-TPAKAAHCKass W HAIMOHAIBHAS TPUHAIIEKHOCTb, ILEH3 MPOXKHUBAHUSI, HEPEIKO
pEIMTro3Hasl ONPeeIeHHOCTh, MOPSIOK 3aHSATUS IOCTa TJIaBbl rocyJapcTBa (MHAYrypanusi, KOpOHAIus),
OCHOBAHUS U MOPSAJOK IPEKPALICHUS NOTHOMOYUH, CPOK KOMIETCHIUH, MOPSA0K BPEMEHHOI'O 3aMEIICHHs
TJIaBBl TOCYIAapCTBa, MMYIIECTBEHHBIH IEH3 (ZEHEXHBIH 3aJI0r). YCTaHOBJIEHO, YTO TakWe TpeOOBaHHUS
HUTPAIOT POJIb OINpPENCNICHHBIX «IOPUIMYEeCKUX (uIbTpoB», Onaromaps deMmy obecreunBaercs Oolee
Ka4eCTBEHHBII 1MOJ00p KaHAMIATOB Ha STOT BaXKHBIM IOCYIapCTBEHHBIH mocT. Ha ocHOBe cpaBHHTEIHHOTO
aHa/NM3a KOHCTUTYIIMOHHOTO 3aKOHOJATENIbCTBA YCTAHOBIEHBI KPUTEPUH, HEOOXOIUMBIE ISl MPUOOPETEHUS
cTaTyca IJIaBbl TOCYAapCcTBa B MOHAPXUSX U pecryOnukax. IIpeioxeHo BHECTH H3MEHEHNUS B HALMOHAIBHOE
3aKOHOJATENbCTBO C IIENBI0 YCHJICHUS «OPUAMYECKHX (UIBTPOB» Il KaHAUIATOB HAa TIOCT TIJIABHI
rocyapcTBa.

Knrouegvie cnosa: cnenuaibHas HpaBOCy6T)eKTHOCTB, KOHCTHTyHHOHHO-HpaBOBOﬁ CTaTycC, NOPAJAOK 3aHATHA
NOCTa I'JIaBbl TOCYIapCTBa, HE€H3 IMTPOKUBAHUS, IOPATOK BPEMEHHOT'O 3aMCIICHHUS ITOCTa I'JIaBbl TOCYAapCTBa.

JlokTpuHabHBIE KOHIENIMA OOSA3aHHOCTEW rOoCylapcTBa B IOPUCIPYACHIIMU HE HMCCIETOBAHBI, XOTS
m000€e TOCYIapCTBO, HAUWHAS C JaBHUX W 3aKaHYMBAs COBPEMEHHBIMU, HECMOTPS Ha ¢GopMy IpaBIeHUS,
FOCYJapCTBEHHOE YCTPOMCTBO, MOJUTUUYECCKUN PEXUM U IPYrHe OTIMUYUTEIbHBbIC MPU3HAKU, HEMUHYEMO
JOJDKHO TTOBUHOBATHCS OTpe/ieieHHBIM TpeOoBaHusM. Takue myOnuyHble TpeOOBaHHSI TOCYJApPCTBO HEPEAKO
OTIpEZIeTISIET CaMOCTOATENBHO, MCXOMAS M3 CBOEH BOJIM W PAa3IMYHOTO PoAa OOBEKTHBHBIX OOCTOSITENHCTB
(BHEIIHSS yTpo3a, COXpaHEHUE TOCYIapCTBEHHON BIIACTH, 3aIllUTa TPAX/IaH CTPAHbBI U IIpaBa COOCTBEHHOCTH
U T.1.). B To ke BpeMs aHTHYHBIE MBICIUTENH, (PUnocodsl, mpodeccopa mpapa U Apyrue MpPeACTaBUTEIN
YMCTBEHHOH JEATEIHHOCTH BBICKA3bIBAId CBOE MHEHHE O TOM, KaKhe OO0S3aHHOCTH JOJDKHO BBITIONHSTH
roCyIapcTBo.

Lenvio smotl nybauxayuu SBISETCS ONPENETUTh HAa YPOBHE MOCTAHOBKM NPOOJIEMBbl KOHLEILUU
(hopMupoBaHus 00SA3aHHOCTEW TOCYAAapCTBA, HAYMHAs C BPEMEH AaHTHYHOCTH U MO CETOMHSAIIHEE BpPEMS.
[IpumeHeHne NCTOPUIECKOTO, AHATUTHKO-CUCTEMHOTO U JIOTHYECKOTO METOJIOB MCCIIEAOBAHMUS ITO3BOJIUT HE
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K Bonpocy o nproGpeTeHun NpaBoCcyGBHEKTHOCTY. ..

TOJIEKO MCCIIEIOBATh BUIOBOW CIICKTP ATHX KOHIICHIIUN, HO W MPOAHATH3UPOBATH 00S3aHHOCTH TOCYIapCTBa
KaK TPaBOBYIO KaTETOPHIO, a TAKXKe OMpeAeNTuTh PYHKINOHATBHYIO JEHCTBEHHOCTh CAMOTO TOCYIapCTRa.

HpeBuepumckuii ¢punocod Luiiepos ogHUM U3 MEPBBIX 00PATUIICS K BOIIPOCY J10Jra Kak 00bEKTHBHOM
HE00XOJUMOCTH OOIIECTBEHHOTO ObITHS. 1{HIlepoH, 3aHMMast MOJUTHYECKHE JODKHOCTH B TOCYIapCTBE, OBLI
MOJIBIACTHBIM JIUIIOM M MPEJMETHO IOHWMAll HUCKIIOYHTENBbHYI0 BaXXHOCTH 0O0s3aHHOCTEW B cdepe
myouIHBIX oTHOMIeHMH. OH B cBoeM TpakTate «O0 obs3aHHOCTIX» (De officio) (65) yTBEepKIanm: «KTO He
M3y4aja UCTHHY OOS3aHHOCTEH, TOT HE JOCTOWH Ha3bIBaThCS (hrUiocodom», MOCKONIBKY «HH OjHa cdepa
KU3HU — HH TOCYJapCTBEHHBIC JIeNia, HA YaCTHBIC, HU Cy/IcOHbBIC, HU JOMAIIHUES, HU B CIIydae 3aKIFOUYCHUS
corjamieHusi ¢ OMMKHUM ... — HE MOXET OBITh CBOOOMHA OT oOs3anHOCTEH» [1;299]. Takoit BekTOp
JOKTPHHAILHOTO PACCYXJICHUS MMeeT OOBEKTHBHOE OCHOBAHHWE, TOCKOJBKY WHCTHTYT JIOJNTa SIBIISETCS
HEOTHEMJIEMOM COCTABIISIONICH ITyOITMYHO-BIACTHBIX OTHOIIICHUH.

CucremMHBIi aHaNM3 HANWOHANBHBIX M 3apyOEXHBIX WMCTOYHWKOB TIpaBa, HA4YMHAs CO BPEMEH
AHTUYHOCTH W [I0 HAIINX JHEW, CBUAETENBbCTBYET, YTO BOMPOC WHCTHTYTa OOA3aHHOCTEH TOCyNapcTBa,
HECMOTPS Ha UCKITIOUUTEIFHYI0 €r0 BAXKHOCTD, TaK M HE CTaJl MPEIMETOM KOMILICKCHBIX ()YHIaMEHTaIbHBIX
uccienopanuil. OTaenbHbIe 0000mICHUST 00 00S3aHHOCTSX TOCYNAapCTBa MOXKHO BBIICIUTH B TPyAax TeX
YYEHBIX, KOTOpbIe HccienoBain (GOpPMBI MPaBIEHUS, TOCYIaPCTBEHHOE YCTPOWCTBO, MECTO W POJIb TJIABBI
rocy/lapcTBa B CHUCTEME I'OCY/IapCTBEHHO-BIACTHBIX KOOPJUHAT, MEKTOCYAAPCTBCHHBIC OTHOIICHUS U T. II.
JIOKTpUHAIIbHBIC MCTOYHUKH WMEHHO TaKOTO COJICPXKAaHMs COCTaBSAT BOCXOJSIIYIO OCHOBY HCCIICIOBAHUS
00513aHHOCTEW TOCYJapCTB — 3TO BO-TIEPBHIX.

Bo-BTophIX, WHCcleqOBaHHE TEMbl CTaThH IIE7IECOO0pPA3HO  BBICTPaMBaTh IMYTEM JIOTHUYECKH-
COJIEPIKATEIHLHOTO TPYIITUPOBAHMSI MHOTOBEKOBBIX MPEIMETHBIX HApaOOTOK YUSHBIX, BOCXOSIIUM IIEHTPOM
KOTOPBIX SBIIAIOTCA HanOoJjiee 3HAYMMble HIEH, OOOOIIECHHs, KOHIEMINH, PaCKPBIBAIONINE CYIIHOCTDH
Y 3HAYUMOCTEL 00s3aHHOCTEH ToCcyaapcTB. TakoW IOAXOM B aCIEKTE TEMATHYECKOW HCCIEHOBATEIHLCKOU
NEATEILHOCTH UMEET CBOM NPEUMYIIECTBA, MOCKOJBKY MPEIONPENSsieT BO3MOXXHOCTh B TIOJHOH Mepe
CUCTEMHO, MOCTYIATEeIHLHO U MEJIOCTHO MPOCICIUTh T'SHEAIOTHUIO PAa3BUTHUSl TOW WM MHOM JTOKTPUHAIBHON
nuaen (KOHIENUK) 00 00s3aHHOCTAX TOCyJapcTBa HadMHAs ¢ MOMEHTa e¢ O0OCHOBaHUS, YTBEPXKICHHS,
MPOJYIUPOBAHUS ¥ BO3MOXKHOTO OTPHIIAHUS, HEMPH3HAHWSA, WIH, HA00OPOT, COBPEMEHHOTO €¢
COJIEPIKATEILHOTO JOKTPUHAIBHOTO «HACBIICHHS» W «oOoramieHus». [Ipemmonmaraercs, 4YTO TaKoH
WCCIIEIOBATEILCKUI TPHUEM ITO3BOJIUT KOHIIETITYyaJhbHO M MPAKTUYECKH B HAJHANMOHAIHFHOM HW3MEPEHHU
MPOAHAIM3UPOBATh JOKTPHHAIBHBIE KOHIIETIIMK OO0SM3aHHOCTEH TOCYAapCTB B CTpaHax EBPOMEHCKOTro
MIPOCTPAHCTRBA.

HammonansHoe u 3apy0exHOE 3aKOHOJATENECTBO HE COAEPIKHUT YCTOHYMBOTO HOPMAaTHBHOTO
OTIpE/IeTICHUST TaKOTO TEPMHHA, KaK «KOHICHIUS», IOITOMY OOpaTUMCS K JPYTUM HCTOYHHKAM
nHpopMaruu. Duonoruveckas TPaKTOBKAa JIaHHOTO TEPMHHA TaKOBa: 3TO CHCTEMa JIOKA3aTeNIbCTB
OTIPEICIICHHOTO TIOJIOKEHHS, CUCTEMA B3TJISI0B Ha TO WIIM UHOE siBJIcHHE. KITFOYEBBIMH B 3TOM ONPE/ICIICHUN
€CTh JBa CEMaHTHYECKHX acleKTa: TepBbIi — OOOCHOBaHHBIE pACCYXKAEHUS, BTOpPOHl — OOBEKT
cooOpakeHHsA. DTH JBE KaTerOPHWH B3aMMOCBS3aHBI MEXAY COOOM, MOCKOJIBKY TONBKO B JEHCTBEHHOW U
JIOTUYECKOH WX CBS3KE BO3MOXKEH OXHIACMBIH pPe3yJbTaT: BEKTOPHO-TEOPETHUYECKUE 0000IICHHS
(HampaBieHus1), MPEIMETOM KOTOPHIX BBICTYIAET OIPENEIeHHOe sBIE€HHE. MBI CKIOHHBI OTHOCHUTH
K KaTerOpHH «SIBJICHUS» BCE TO, YTO HMEJIO WIIM UMEET MECTO B PEabHOM OBITHH.

Hayxka ¢unocoun TONKyeT CIOBO «SIBICHHE» KaK «BHEIIHUE, PEAbHO CYIIECTBYIONINE OCOOCHHOCTH
MPEeIMETOB, TPOLIECCOB, UX CBOWCTB, KOTOpPBIE HEMpPEPHIBHO HaOmomaroTcs» [2; 369]. BosHukaer Bompoc:
rae Habmomarorcs siBieHus? OTBET Ha TOBEPXHOCTH: OHM HAONIOAAIOTCS B TMPHPOJIE WM B COIHyME.
CnenoBaTenbHO, SIBJICHUS YCIOBHO JIENSITCSA, KaK MHHHUMYM, Ha JIBE KaTErOpPHU: €CTECCTBCHHBIC
Y conuanbHble. [IpupoaHble SBICHUSA, B OTIMYHE OT COIMAIBHBIX, HE MPEACTABISAIOT JII HAC HUKAKOTO
HayYHOTO WHTEpeca, YTO OOYCIIOBIEHO TEMOW M MpeIMETOM JaHHOTO HAay4yHOro mcciemoBaHus. [loatomy
OCTaHOBHIMCSI Ha COJEpPKAaTeIbHOM aHaJIM3€ TaKOTO COIMAIBHOTO SIBJICHHS, KaK OOSA3aHHOCTH TOCYyIapCTBa
Y TIOTIBITAEMCSL  BBIZICIIUTH OIPE/ICICHHBIC KOHIICITyalbHBIC HMCTOPUYECKHE Y4YCHHS OO0 OOS3aHHOCTSIX
rocyapcTBa.

Konmenmmust 06s3aHHOCTEH TOCYAapCcTBa MOXKET OBITh KaK HOPMAaTHBHOH, T.€. OOBEKTHBHUPOBAHHOU
B OTIPE/ICIICHHOM TIPaBOBOM akKT€ ToOCyJaapcTBa (TOCyAapcTB), O(UIMATBHO TPUHATOM CHEIHATHHO
YIIOJIHOMOYEHHBIMH OpTaHaMH BJIACTH, TaK U JOKTPUHAIBLHOH. Joxmpunanvuas KoHyenyus obsa3aHHocmel
eocyoapcmea — 3TO COAEPIKATEIbHO-CMBICIIOBBIC, JIOTHYECKH-0000IIEHHBIE TTOJI0KEHNST HEHOPMAaTHBHOTO
XapakTepa, MpOAYyIUPYeMble YUYCHBIMH B aCIEKTE TaKOTO COIMALHOTO SIBICHUS, KakK OOS3aHHOCTU
rocyiapcTBa.
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locynapctBo — HEOThEMIIEMBIN CIyTHUK COLIMyMa B TEUEHHE HECKOJBKHX MAECATKOB BEKOB, €ro
0053aHHOCTH TIEPMAHEHTHO (POPMHUPOBATUCH B COLIMYME, UCXOJWIH U3 €r0 MOTPEOHOCTEH, YTO SBISETCS
JIOTMYHBIM M 3aKOHOMEPHBIM SIBICHHWEM, IMOCKOJBKY W CaMO TOCYIapCTBO IMPEJCTABISECT OOBEKTUBHBIN
pe3yabpTaT pasBuTHA camoro obOmectBa. Punocodp Pene Bopmc (1869-1926) B cBoeit pabote
«O6mecTBeHHBIN opranm3my» (1896) mpu3Han rocyaapcTBo BhICIICH (popmoii 001IecTBa, B KOTOPOM HMEIOT
MECTO OCO3HAaHHOE OTHOIIICHHE JIFOJICH K MOJIMTHYECKOMY OOIIEKUTHIO, TPABUIIAM TyOJIMYHOTO YIIPaBJICHUS,
B3aMMHOE MOAYMHEHHUE MTOJIOKHUTEIBHBIM 3aKOHAaM, B KOTOPBIX BOILIOLICHBI WAEH TOJIUTHYECKOTO COI03a, T.€.
rocynapctsa [3]. [TosToMmy 00IIeCcTBO SBISIETCS MAaTEpHaIbHON OCHOBOHM (POPMHUPOBAHHS TOCYAapCTBA U €r0
00513aHHOCTEHN.

[IpencraButenu odmiecTBa B TeYEHUE MHOTOBEKOBOW MCTOPHH TEX WIIM MHBIX TOCYIApCTB, HAYMHAS
C IPEBHEUINTUX BPEMEH WM TIO0 CEH JICHb, MBITATNCH BBICKA3aTh CBOM IIOXKENaHWs, TPeOOBaHWS, HIIECH
1 COO0paKeHUs] OTHOCUTEIIBHO TOTO, KAKUM JIOJDKHO OBITh TOCYAApCTBO, B U€M 3aKIIOYAETCS €r0 CYIIHOCTB,
KaKoe ero Ha3HaYeHHE W KaKoBa POJIb B IIUBIIIM3AIMIOHHOM Pa3BHTHH, OpeMs KaKMX HMEHHO 00s3aHHOCTEH
JOJDKHO OBITh BO3JIOXKEHO Ha TOCYNapcTBO. JIOKTpHWHANBHBIN Oarak TakuX TMPEAMETHBIX YUYCHHIA,
co00paXeHUH UMEET MHOTOBEKOBYIO UCTOPHIO, OH OTJIMYAETCS MO0 UCTOYHUKAM OOBEKTHUBH3ALUH (TPAKTaThI,
MoHOrpaduy, mUCbMa M [Ap.), MO CyObeKTaM BbIpAOOTKH (ydeHbIC, CBSIICHHMKH, MOJIMTUKH H 1p.),
o cepaMm  OOIIECTBEHHOW >KM3HU (IKOHOMHYECKHE, ITOJUTHYECKHE, KYJIbTYpHO-IYXOBHBIE H Jp.),
M0 BEKTOPHOCTH OOSI3aHHOCTEW TocyAapcTBa (BHYTPEHHHE, BHEIIHHUE), MO CBOEMY OOBEMY B CpaBHEHUH
¢ 00S13aHHOCTSIMH WJICHOB O0II[ECTBa TIepe]] TOCY1apCTBOM H T. II.

[MpenmeTHplli aHanmM3 HaydyHOro Oaraka CBUJCTENLCTBYET, YTO OIpENeICHHBIC JIOKTPUHAIBHBIC
PacCyXJICHUS YYCHBIX, MBICIIUTENICH B aclieKTe 00sA3aHHOCTEH rocyapcTBa BO3HUKIIM B aHTUYHBIC BpEeMEHa
W HE YTPATUIIN CBOCH aKTyalbHOCTH H TIO CEH JICHb, IPyrue — MPAKTHYECKU HE HAIILTK CBOETO JalbHEUIIero
Pa3BUTHSA 32 MpeieIaMy aHTHYHON IBUIIA3AIUH, TPETHH — OBIITH 3asBJICHBI TOJIBKO JIBA-TPU BeKa HA3aj U B
JATBHEHIIIEM HAIUTA TOJICPKKY CPEIU YYCHBIX, YETBEPThIE — (POPMUPYIOTCS B COBPEMEHHBIX YCIIOBHSIX
U T. 1. [IpeMeTHBIC NOKTPUHATBHBIC JOCTOSHHS YUYCHBIX B IIEJIOM TPYINIHUPYIOTCS BOKPYT ONPEACICHHBIX
BOCXOJISIIIUX WEH, CKBO3b TPU3MY KOTOPBIX PACKPBIBAIOTCS HE TOJBKO IEJIeCO00Pa3HOCTh, 3HAYUMOCTD,
HEOOXOIUMOCTh WJIHM IOJIE3HOCTh CYIIECTBOBAHMS TOCYAApCTBa, TOCYAApPCTBEHHOTO CTPOSl B IIEJIOM,
MpaKkTU4ecKass He0OXOANMOCTh BO3JIOKEHUS HA TOCYNAPCTBO psAa OOIIECTBEHHO 3HAYUMBIX 00s3aHHOCTEH,
HO U MEHTAJIbHO-HAYYHOE OTHOIIICHHE YEJIOBEUYECTBA K CAMOMY rOCYIapCTBY U €TI0 CYIIIHOCTH.

CucreMHOe U3y4YeHUE JTOKTPUHAJIBHBIX NCTOYHHKOB TIpaBa, aBTOPAMHU KOTOPBIX SBISIOTCS (PHIOCO]EHI,
COLIMOJIOTH, OJKOHOMHCTBI, TEOJIOTH, TIPABOBEIbI, OOIIECTBEHHBIC JAEATECNH, MOJUTUKA M JOpYyrue
MPEJCTaBUTEI YMCTBEHHOTO TpPYyJa, TO3BOJISICT BBIJCIUTH CICAYIONIME KOHIICTIUN OO0sI3aHHOCTEH
rocynapctea. MimMu, 1o HaleMy MHEHUIO, SIBIISIFOTCS:

1) konyenyus nepconugpuyupo8anHo-penpe3eHmamusHbix 00s3anHOCmel 20cy0apcmaa;

2) coyuanvHas KoHyenyusi 00a3aHHOCHel 20Cy0apcmed;

3) nosumusucmcko-npasosas Konyenyust 003aHHoCcmell 20Cy0apcmaed;

4) xonyenyus WUPOKUX 00A3aHHOCMeElN 20CYOApCmed.

B mnonrBepkaeHUWE W3NMOKEHOW HaMU MBICTH DPACKPOEM HEKOTOPBIC ACIEKThI HAa3BaHBIX BBIIIC
KOHIICTIIIHHA 0053aHHOCTEH rocyIapcTBa.

Konyenyus  nepconupuyuposanno-penpezeHmamuguvlx 00s3aHHOCmel 20cyoapcmeéa BO3HHKIA W
YTBEpIWIIACh, KaK CBUACTCIHCTBYIOT MHOTOUMCIICHHBIC HCTOYHUKH, B aHTUYHBIN niepruona. ClefoBaTelbHO,
BO3HHMKAET PAJ BONPOCOB: B YEM 3aKJIIOYAETCS BOCXOIAINAS HJEs Ha3BaHHOM BBIIIE KOHLEHIIHU
00513aHHOCTEH ToCyapCcTBa; KTO SBISETCS €€ yupenuTeneM (Y4peauTesiMi) U CTOPOHHHKAMHU; UMEIO JIN
MECTO UCTOPUYECKOE M3MEHEHUE AOKTPUHAIBHBIX TO3WIHUHA YUEHBIX B aclekTe 00s3aHHOCTEeH Tocy1apcTBa,
€CJIM 13, TO YeM 3TO OBUIO O0YCIIOBICHO?

OCHOBOITONIOXKHAKOM ~ KOHIICMIIIMHA  MEePCOHH(UIMPOBAHHO-PETNIPE3CHTATUBHBIX ~ OOS3aHHOCTEH
roCyIapcTBa sIBISIETCS APEBHErpeUecKuid MpiciauTeln [lnaron (427-347/348 no H.3.), KOTOPBIH 005A3aHHOCTH
AHTHUYHOTO TOCYIapCTBa, T.€. TAaKOW MYOJWYHON OpraHW3alliH, KaK «IOJHC», «civitasy, «ropoj-
TOCYJapCcTBO» ¥ JApYyrHe, BO3Jaral Ha KOHKPETHYIO IMEPCOHY — TPABUTENS AHTHYHOTO TOCYAapCTBa.
B aHTHYHBIA TIepHo K YHCIY MpaBHTENEH B pa3iMYHbIC TEPHOABI OTHOCWIIMCH: apXOHT (Jp.-rped. dpyov
OT JIp.-Tped. GpyN — «BJIACThY», «BIACTUTENBY, «PYKOBOJMUTEIbY), BACHIEBC, TPUHIIEIIC, TIPUHII, TTYOJINIHBIC
pexrop wiu rydepHartop (rector et gubernator rei publicae), umriepatop, TUKTATOP U JP.

[InaTtoH B cBOMX TpyJax HE UCCIENOBAT BOIPOCA «OOS3aHHOCTH TOCYJApCTBay, TOIBKO OOS3aHHOCTH
€ro MpaBUTENs, TMOCKOJBKY MEHTAJbHOE OCO3HAaHHE AHTUYHBIX (QHI0CO(POB OCHOBBIBAJIOCH Ha HIeEe
MpaBUTENSl KaK OJMIETBOPEHUS IMyOnnuHoi Biaacth. OH CUMTaN, YTO Ha IPAaBUTENS, KOTOPBIA HaJEIICH
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MyOJIMYHON BNIACTHIO B MOJIMTHUYECKH OPTraHW30BAaHHOM OOIECTBE, CIEAYET BO3JIaraTb U MHOT'OYHCICHHBIE
MyOIUIHBIE 00S3aHHOCTH, MOJAO0HO TOMY, KaK Ha pater familias, T.e. Ha OTIIa, BO3JIAralOTCS OOS3aHHOCTH
OTHOCHUTENFHO €ro poja, ceMbu (familias). IlpaButens, mo MuHeHmio Ilmarona, o0s3aH, TpeXIe BCETO,
3a00TUTBCS O CBOEM TOCYIapcTBE Kak O «MaTepw». Mnmes m HEoOXOOUMOCTh TaKOTO IOMEYHTENbCTBA
(dbopMupyeTCs MCXOs HEe U3 COOCTBEHHOIro OJiara, a B MHTEpPEecax BCEro oOIIecTBa, BeeX rpaxaan [4; 104].
B obmem noxrpuHanpHas 3acimyra [lmatoHa 3akmiogaeTcs B TOM, YTO OH BIEPBBIE BBIACTII U 0OOCHOBAI
UAC0 MyOJWYHBIX OOSI3aHHOCTEH, HOCHUTENEM KOTOPbIX OT HMEHH MOJUTHKO-TEPPUTOPHATEHOTO
00pa3zoBaHus («IIOJIUCY, «Civitas» U Ap.) BBICTYIA] €0 IPaBUTEIb.

TeMy myOnMMYHBIX OOS3aHHOCTEH TPABUTENS Pa3BWI B CBOMX TPYyIdax M JAPYroil JpeBHETPEUCCKHt
¢unocodp — Apucrorens (384322 rr. no H. 3.). Tak, Apuctorens B Tpakrate «[IoMUTHKA» MOAUYECPKHYII:
«Bo BCcSIKOM TOoCymapcTBe M YENOBEK WM T€ COOPBI, BOJIM KOTOPOH ... MOJYUHUIN CBOIO BOJIIO OTICIbHEBIC
nuIa, 00JamaeT ... BBICIIUM MOTYIIIECTBOM (summam potestatem), WM BEPXOBHON BIACTBIO (Summum
imperium), AN TOCTIOACTBOM (dominum), OMHAKO TaKas BIACTh SIBISICTCS MPOW3BOAHOW OT BOJIM HApO[a,
MO3TOMY OHa SIBIIICTCS BEPXOBHOHM, HO He OesrpanuuHoi» [5;332]. M3 mpuBemeHHOro ClEIyeT, YTO
BOCXOJSIIEH OO0S3aHHOCTBIO NPABUTENS AHTUYHOTO TOCYNAapCTBa, MO MHEHHIO APHCTOTENS, SBISAETCS
0053aHHOCTh ~ CAMOOTPaHWYCHHS TOCYINapcTBeHHOW BiacTtH. MWmesa, a 3areM u  TpeboBaHuUe
0 CaMOOTPAaHUYCHUU BJIACTH, KaK MPABUTENSI TOCYAAPCTBA, TAK U CAMOTO TOCYIapCTBa, MPOHU3BIBACT MHOTHE
JOKTPUHAIIGHBIC TPY/bl BBIJAIONIMXCS YYEHBIX HAYMHAS CO BPEMEH aHTUYHOCTH W JIO HAIIUX JHEH
(JIx. JIokk, JI. Iroru, B. Cupenko u ap.).

3aciayKuBaeT 0cO000ro BHMMaHUS JOKTPUHAIBHOE AOCTOsHUE (umocoda, ceHaropa JIpeBHEPUMCKOrO
rocynapctBa Mapka Tymms [unepona (10643 rr. go H. 3.). Ero B3risabpl OTHOCHTENBHO CYIIHOCTH,
CoJiepXKaHUs MyOJMYHBIX OO0S3aHHOCTEH B OCHOBHOM HCXOIST W3 MPAaKTUKH M MOTPEOHOCTEH aHTUYHOTO
rocynapctBa. OH JOCTaTOYHO YOEIWUTENbHO IO3UIMOHHUPYET OO0S3aHHOCTH TOCYJapCTBa CKBO3b IMPHU3MY
o0s3aHHOCTEH MpaBuTeNsl rocyaapctBa. B cBoem Tpaktare «O06 obs3aHHOCTAX» (De officio), KOTOpHIA OH
Hamucan B KOHIE CBOEH >KM3HH, LMIepoH 3a0CTpsieT BHUMaHWE HE Ha OOSM3aHHOCTSAX T'OCYINapcTBa, a Ha
0053aHHOCTSAX TOTO, KTO Oy/EeT UM YIpaBIsATh, T.€. OH MHIIET 00 O0SI3aHHOCTSX MPABUTEIS TOCYIapPCTBA U
Kak OBl TBITAETCA JAaTh €My IpakTHyeckue coBeThl. I[lpaButens, mo mHeHumio Llunepona, o0s3aH,
npeHeOperas TUYHOH BBITOAOM, OBITH «OMEKYHOM» TOCYAapCTBa, 3a00TUTHCS O TOCYIJApCTBEHHBIX Helax,
3a00TUTECS O €r0 OJIArOTONYIHH M TPOYHOCTH. DTO, BO-TIEPBEIX. BO-BTOPHIX, 00S3aHHOCTH MPABUTEINS, TI0
MHEHHUIO MBICIHTENS, COCTOUT B TOM, YTOOBI JIEHICTBOBAaTh OT MMEHH TOCYJapCTBa B MHTEpEcax BCEX €ro
TpaXJaH, B YAaCTHOCTH «IOJB3Bl TEX, KTO BEPEH» TOCYAAapCTBY, a HE BBHITOJEC TEX, KOMY «IOBEPECHO
rocynapcteo» [4; 325]. B-tperpux, llumepoH, kak ciemyeT W3 coiepKaHus ero Tpyna «J/lmamorn o
TOCYJIapCTBE», BO3JIarall Ha TMpaBUTENs 00SI3aHHOCTh 00ECIEUUTh TMOPAJOK U CHOKOMCTBUE B TOCYAapCTBE,
OCYIIECTBIIATH CHPABEAIMBOE YIpaBIE€HHE, CIIOCOOCTBOBATH OOIIECTBEHHON B3aWMOIOMOIIH, HE HAPYIIATH
WMYIIECTBEHHBIX MpaB rpaxaat [6; 39]. ['ocymapcTBo, Kak U mpaBuiia 0OLIECTBEHHOTO COKUTENLCTBA B HEM,
OBLIN CO3/IaHEbl, TI0 MHEHUIO [uiepona, st Toro 4To0bl 00eCIIeYnTh, rapaHTHPOBATh MTPABO COOCTBEHHOCTH,
MTOCKOJIBKY JIFOJTA TIO CBOEW MPHUPOJIE ABIAIOTCS CYIIECTBAMH COIMANBHBIMHU. Tak, 1Moja CeHBIO TOCyapcTBa
WIIYT HE TOJBKO JIMYHOW 3allMThl, HO M 3alIUTHl CBOMX HMYIICCTBEHHBIX NpaB (ut communibus pro
communibus utatur, privatis ut suis). B cilydae HECOCTOSTEIHHOCTH TOCyIapcTBa OOCCIICYUTH JIMIHYIO
0€301acHOCTh M TIOPSZIOK B COIMYME, TEPSETCS ¥ CMBICI TOCYAapCTBEHHOTO OBITHS, IeIeCO00pa3HOCTh
MOJUYMHEHHUSI BIACTH IMPAaBUTEIs, MOJIMCA, TOCyAapcTBa U T.1. [IpuBereHHBIE BBILIE PACcCyXACHUS HMEIOT
0co0yI0 JOKTPUHAIBHYIO 3HAYUMOCTb, MOCKOJIBKY HX aBTOpP OBLI aBTOPUTETHBIM IPeACTaBUTENEM
MOJIMTUYECKON DIUTHl MOITHOTO AHTHYHOTO TOCYJapCcTBa, OCO3HABajl BCIO INATKOCTh W YSI3BUMOCTH
CTaOMIBHOCTH TApUTETa HMHTEPECOB OOILIecTBAa W MpeACTaBUTENEH BiacTH. McXoas W3 3TOro mHpaBUTENb
0053aH  COTJIacOBBIBATH CBOIO TOCYAApPCTBEHHYIO [IESTEIBHOCTh C MHTEpECaMH U IOTPEOHOCTAMHU
no0ponopsaaouHbIX Tpakaad. B obmewm Lumepon, patyst B cBoux Tpakrarax «O rocymapctsey, «O 3aKoHEY,
«O0 00s3aHHOCTSAX» 32 BO3JIOKEHUE HA TJIaBy TOCYJApCTBa psa MOJOXKEHUH OOIIECTBEHHOTO TOBEICHUS,
OJHOBPEMEHHO OTCTaWBall HJCI0 O HAaAeNeHHMH €ro JOCTATOYHBIM OOBEMOM IOJIHOMOYHH, MOCKOJIBKY
rOCyIlapCTBEHHBIE JieNia TPeOYIOT He TOJIBKO BOJIM MPABUTENS, HO M BO3MOXKHOCTEH IO €€ OCYIIECTBICHHUIO.

Takum o0pazom, Llumepor ouepTwsi 00S3aHHOCTH TOCYJapCTBa CKBO3b NPU3MY OOSI3aHHOCTEH €ro
npasurens (rector et gubernator rei publicae), depe3 chepy MyOIUMIHBIX 00S3aHHOCTEH 000CHOBA HJICIO
«mpaBuTens-rapaHTa» (gubernators-garants), KOTOPBIA TNPEACTaBIsT MyOJIMYHYIO BJAacTh W Kak OBl
OJTUIIETBOPSLT CaMO TOCYIapCTBO, TOCKOIBKY IEHCTBOBAJ OT €T0 NMEHH.

[ocnenosarenem yuenus Llunepona o myOanyHbIX 005S3aHHOCTSX OBUT APEBHEPUMCKUN MCTOpUK [ ait
Cammoctuii Kpucn (8635 rr. 1o H.3.), KOTOpBIA HpuIIen K 0000IIEHHI0: UMEHHO MPaBUTENb rOCy1apCcTBa
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JOJDKEH HecTH Opemsl myOiIM4HBIX 0053aTeNbCTB, OCHOBHBIM M3 KOTODBIX SIBJISETCS MMOBCEJHEBHAs «3a00Ta
0 TOCYIapCTBEHHBIX JeTax).

M3Bectuprii puMckuii opuct Homumammmidi Yaemuan (170-228), mokTpuHATBEHBEIM 0000IIEHUEM
KOTOPOTO, B TOM 4HCIie U B cdepe MyONnIHbIX 005S3aHHOCTEH, YTO COACPKAINCh B MHOTOUMCIICHHBIX €ro
TpakTaTax («O o0s3aHHOCTH KOHCyNa» (De officio consulis), «O0 o0s3aHHOCTIX mpeTopoB» (De officio
praetorium), «O0 00s3aHHOCTAX INPOKOHCYNa wu Jeratay (De officio proconsulis et legati),
«006 obs3anHOCTSIX TpedexTa ropoaax» (De officio praeffecti urbi), «O6 obs3aHHOCTSAX KBecTopa» (De officio
quaestoris), «O06 obs3aHHOCTIX Tpe3nanyMmoB» (De officio praesidis), «O0 0043aHHOCTSIX PYKOBOAUTENS
uMmneparopckumu  ¢uHancamm» (De  officio vel rationais) W np.), TpPeAOCTaBIAIach CHUIa 3aKOHA
B JIpeBHEPHMCKOM TOCYAapCTBE, OH BO3Jarajl TakXke MyOIMyHBIe OO0SM3aHOCTHM Ha OJDKHOCTHBIE JIHIIA,
MEPBBIM U3 KOTOPBIX OBLT paBuTensb [7; 162—181].

BaxxHOCTh MyONWYHBIX 00S3aHHOCTEH MPEICTABUTENCH BIACTH B aHTUYHOM T'OCYJapCTBE OOBEKTHBHO
MOMYEPKHYTAa: BO-TIEPBBIX, OOJBIIAM KOJWYECTBOM NPHUBEACHHBIX BBIIIE TPAKTaTOB; BO-BTOPBIX,
CyOBEKTHBIM COCTABOM pAa3HOTO poJa TMpaBHUTENEH 3TOTO TOCYHapcTBa — OT (aKTHUECKOTO TIJIaBhI
rocynapcrBa (consulis), MOMOIIHUKA MMIIEpaTopa B aAMUHUCTPATUBHBIX J€Nax TocyaapcTBa (praefectus
praetorio) 10 YAHOBHUKOB HU3IIMX PAaHIOB, HANpUMEP, HAMECTHUKA MPOBUHINU (praeses) WU TpedexTa
ropoaa (praeffecti urbi) [7; 162—181]; B-TpeTbuX, 3HAYUTENBbHBIM MEPEYHEM HMIEPATHBHBIX TPEOOBaHMIA,
BBITIOJTHCHUE KOTOPBIX BO3JIAraJioCch Ha IMPHUBEICHHBIA BHIINIE KPYr MyONW4HBIX Jui. Hampumep, oreka
0 TocyAapcTBe (ropoje, MPOBUHIIMHU), 3aBOCBAaHWE TEPPUTOPHH, 3aKIFOUYEHUE MHpa, OOBSIBICHHE BOWHBI,
paspelieHue CropoB, YCTAHOBJICHHE U cOOp HAJIOTOB, OOecrieueHre MOopsAKa B COIMAIHLHO HEOIHOPOIHOM
oOImiecTBe, JOKaIM3alMsi W TOAAaBICHHE Pa3IUYHOIO poAa BoccTaHWd © T.a1. Takum obpasowm,
W3 TIEpPCOHUPUIINPOBAHHBIX 00S3aHHOCTEW MpeJCcTaBUTENe MyOIMYHON BIacTH (aKTHUECKH O00pa3yroTcs
00s13aHHOCTH JI[pEBHEPHMCKOTO TOCYapCTBA.

Konuenmust nepcoHnpHULIMPOBaHHO-PENPE3EHTATUBHBIX O05M3aHHOCTEH rocyAapcTBa, Onaroaapst Oora-
THIM TEOPETHYECKUM 00O0OIICHUSIM JOTMaTHKOB XPUCTHAHCKOTO TOCYJapCcTBa, MOMy4yria CBOE pa3BUTHE U B
TOCIeaHTHYHBIN epuon. Tak, 6orocnoB @oma AxBuHCKHH (1225—-1274) yTBepkmai, 4To MPAaBUTEIH TOCY-
JapcTBa MUMEET HE TONBKO 3€MHOH (CBETCKHIA) CTaTyC UMIIEpaTopa, KOpoJis, Laps WiId KHs35, HO M CTaTycC
«mmoMazaHHuka boxwus», T.e. npeacrasurens bora Ha 3emie. [lo3ToMy npaBUTENbs XPUCTHAHCKOTO roCyaap-
CTBa, clieays boKbUM 3amoBeasiM, 00s3aH OCYIIECTBIATH MyOIMYHOE yIIpaBIeHNE HA OCHOBE OIPEIEIEHHBIX
nipaBuI (TpeOOBaHUI), YCTAHOBICHHBIX MPEXKE BCETO 3aKOHOM BOKBUM, a yKe TIOTOM CBETCKUMH 3aKOHAMH
(opmonancamu, XapTHsAMH, yKa3aMu U 1p.). B cBoeil pabore «O mpaBneHnn BlacTUTeNEi» O0rocioB oyep-
TWJ BayKHEHIINe myOIudHbIe 00S3aHHOCTH B TOCYJapCTBE, BBHITIOJHEHHE KOTOPHIX BO3JIOXKIII HA €r0 MpaBH-
Tens. B cuctemy Takux o0si3aHHOCTEH, M0 MHEHNI0O DOMBI AKBHHCKOTO, BXOJIAT: YIIPABICHHE TOCYIapPCTBOM
B COOTBETCTBHHU C 3aKOHOM BOXXbUM M JyXOBHO-XPHUCTHAHCKUMH LIEHHOCTSMH, 0OecCIieYeHne MHUpa B TOCy-
JapcTBe, pa3BUTHE O0pa3oBaHUs, a TakkKe IyXOBHOE NPOCBEIIEHHE W BOocluTaHue obOmectsa [8; 29],
HEIMOCPEJICTBEHHOE YyYacTHe B KOTOPOM [IOJDKHA TPUHUMATh U XPUCTHAHCKas IIEPKOBh B JIMIE €€
CIIY>KUTEJNEH.

YTBepKIeHHE y4YeHHS NEPCOHUPHUUMPOBAHHO-PEIIPE3CHTATHBHBIX  OO0SM3aHHOCTEH  rocynapcTBa
00yCJIOBJICHO, 1O HAIIeMy MHEHHIO, TakuM (OpPMAaTOM KOHLENTYaJbHOTO EIUHCTBA COCTAaBIISIOLINX:
«CUJIBHBIA TIpAaBUTENb — ciabas [EeHTpalu3alus AaHTUYHOTO TOCYJapCTBa». Bo-TEepBBIX, CHIBHBIN
MIPaBUTENb TPEACTABISUT U OJNUIETBOPSIT OMpEeNIeHHOE BEIMYHEe M €IUHCTBO AaHTHYHOTO TOCYAapCTBa.
JleficTBUTEIHPHO, aHTHYHBIC TOCYAAPCTBA OOBEIUHSINCH B €AUHBIH BOCHHBIH, TIOTUTHKO-TCPPUTOPHATBHBIH
COI03 B OCHOBHOM YCWJIMSIMU NPHU3HAHHBIX TTOJIKOBOJIIEB, MIPAaBUTENEH, YTO, B KOHIE KOHIIOB, 00YCIOBHUIIO
MOSBIICHWE Ja)K€ HMMEHHBIX rocymapcTB (ummepus Asiekcanapa MakenoHckoro, napctBo CeneBKHIOB,
rocynapctBo CosoHa u Jp.). B Takux rocymapcTBax MMEHHO IPaBUTENb (HE TOCYIApPCTBO) HAACIISIICS BCEi
MOJTHOTOM MyOJIIMYHON BIACTH, COAEPXKaHIE KOTOPOH MpeayCcMaTpHUBAIO COOTBETCTBYIOIINE BIACTHBIE IIPaBa
n o0s3aHHOCTH. OHAKO TaKOe YIOJTHOMOYMBAHWE IMyOJMYHBIMH OOS3aHHOCTSAMH OBIIIO OOYCIIOBICHO HE
JIUYHBIMY Ka4yeCTBaMH, TOOPOJCTENIMHU, BOCHHBIMU U IPYTMMH YMEHUSMU MEPBOTO JIMIIA TOCYIapCTBa, T.C.
MpaBUTENs, @ ero CTaTycoM — MpaBUTeNb rocyaapcrBa. [losTomy myOnu4HbIE OOSI3aHHOCTH TPABUTEIS
OBUTH HEpPa3phIBHO CBS3aHBI C JIEIaMU TOCYIapCTBEHHBIMU. BO-BTOPBIX, aHTUYHOMY MHpPY, TOCYIapCTBaM
paHHETO0 CpEeIHEBEKOBhbSI CBOWCTBEHHa clabas aIMUHUCTPATHBHO-TEPPUTOpPHANBHAS IIEHTPATH3AIHS.
dopMaT ToCyIapCTBEHHOTO YCTPOWCTBA TAKHX CTPAH MOIYYHI 00BEKTHBU3AIMIO MPEHMYIIIECTBEHHO B BHJIC
TOPOJOB-TIONINCOB WK uMIepuil. Mmmepun ke cocrapisuia KOHIJIOMepauusi (Jar. conglomeratio —
coOuparo, HakamjihBaw), T.€. COUYETAHWE OTIENbHBIX O0pa3oBaHMK B OJHO IIE€J0€, MPHU KOTOPOM OHH
U B JaJIbHEHIIIEM COXpaHsUTH CBOM YE€PTHI U CBOHCTBA.
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[ToaTomy rocyaapcTBO BOCIPUHUMAIIOCH JPEBHUMHU U MHOTHMHU PaHHECPETHEBEKOBBIMU YUCHBIMH KaK
abCTpakTHOE SIBIIEHHE, KOTOPOE HE SBISIETCA TOJMHOIICHHBIM YYaCTHHKOM MpPaBOOTHOIIEHWH. B-TpeThux,
B QaHTUYHOW (QUIIOCOPUH M JaKe B CPEJAHEBEKOBOW JOKTPHHE MpaBa He ObUIO CHOPMHPOBAHO TMOHSITHE
«TOCYapCTBOY», HE OMpEJeNieHbl ero MPU3HAKH, HE 0XapaKTepHU30BaH €ro IMPaBOBOW CTATyC, MOITOMY BECh
CHEKTp OOIIECTBEHHBIX 0053aHHOCTEH OBLT OOpaIleH K TUYHOCTH MPABUTEINSI TOCYIapCTBa U T.11.

CucTeMHBI aHAW3 TPUBEACHHBIX BBINIC M JPYTMX UCTOYHUKOB HH(OpPMAIMU BPEMEH aHTUYHOCTH
Y CPETHCBEKOBBS HAMPABJIACT HAC K TAKUM O00OOIICHUAM: a) 00bEM UCCIICAOBaHUI OTHOIIEHUH MyOINIHOTO
BIIACTBOBAHUS, 10 CPABHEHHIO C YACTHBIM IPABOM, OBII JOBOJIBHO CKYAHBIM, B TOM HYHCJI€ M B acIleKTe
IMyOJMIHBIX 00S3aHHOCTEH, TOCKOJIBKY, C OJTHOH CTOPOHBI, TOCYIapCTBO HE BOCTIPHHUMAJIOCH (hHIocohaMu,
TEOPETHUKAaMU MpaBa Kak CaMOJOCTATOYHBIN CYOhEKT MOJUTHKO-TIPABOBBIX OTHOIIEHHA, KOTOPHIN CIIOCOOEH
BBHITIOJHSTh OMPECIICHHYI0 (YHKIIMOHAIBHYIO HAarpy3Ky B OOINECTBE, a C JPYrod — HCCIIEOBaHUC
colepkaHus © CQephl ACATSILHOCTH NPaBUTENS TOCyJapCTBa HEPEAKO TO3UIIUOHUPOBATIOCH KAk
MOCATATENECTBO HA CTaTyc npaButens. [1o3ToMy myOonudHbie 003aHHOCTH TIIaBhI TOCYAapCTBA ONPEIEISIINCH
HE KakK TNPHUHY>XACHHE K OMpENeNeHHBIM NeHCTBUSAM (WM HE0OXOAWMOCTh BO3AECpP)KaHUS OT HHX), a Kak
He3aMeHuMasi ero N30PaHHOCTh OBITh TIOYETHBIM HOCHTEIEM TaKUX 0OS3aHHOCTEH.

Takum 00pa3zoMm, KOHIETIHNS MEPCOHU(UITMPOBAHHO-PEIIPE3CHTATUBHBIX O0sI3aHHOCTEH TOCyIapcTBa
BO3HUKJIA M YTBEPAMIACH B AHTUYHBIN IIEPUO/T, MTOTyIUIa TOATBEPIKICHUE B TIEPUO CPEITHEBEKOBbS, OJTHAKO
B niepuo el HoBoilt n Hogselimiell nctopuu He MosTydnia NpU3HAHUS U PAa3BUTHUSA y MpENCTaBUTENEH HaydYHOU
AJIUTHI, TTIOCKOJIBKY TOCYIaPCTBO MPUOOPENI0 HOBBIKA CTATYC: OHO CTAJIO MPHU3HAHHBIM CyOBEKTOM HE TOJIBKO
MyOJMYHBIX 0053aHHOCTEH, HO M HaJl MHIUBUAYaIbHON (JOPMOIT OOILIIECTBEHHOI'O OBITHSI.

Crnenytomieil SBISETCS coyuanvHas KOHyenyus obsazanHocmell 2ocyoapcmea. Ee TosBIeHHWE WMeEeT
00BEKTHBHOE OCHOBaHUE: 00S3aHHOCTH rOCYIapCTBA HE UMEIOT BHECOITUAIILHOTO XapaKTepa, OHU BBIJCICHEI
W3 CHUCTEMBI COIMATBbHBIX SBICHUH M (PEHOMEHOB OOIICCTBEHHOM XM3HU. CI0BO «COIMATBHBIN) O3HAYACT:
«CBSI3aH C JKU3HBIO M OTHOIICHHUSMH JIOJCH B OOINECTBE», «IIOPOXKJICH YCIOBHSIMU OOMICCTBCHHOMN JKU3HH,
OTIPE/IETICHHON Cpenbl», CYIIECTBYET B «OIpeAesieHHOM ooOmecTBe». OOS3aHHOCTH TOCYINapcTBa, Kak
JOKa3bIBAIOT YYEHBIE, «POXKAAIOTCS» B COLMYME, IO3TOMY OHH HE TOJBKO (OPMHUPYIOTCS M3 €ro
MOTPEeOHOCTEH, HO M «BIOXHOBJISIOTCS» €ro uaesmu [9; 29].

Uness comumanbHbIX 00sf3aHHOCTEH TOCYJAapCcTBA KAk KOHICNIHMA yTBEpAWJIach Ojaromaps
JOKTPUHAIBHBIM JocTikeHusM psga ydenelx (T. ['o60c, JIx. Jlokk, b. Cnmnosa, JI. Illteitn, M.Opwuy,
H. KopkyHoB u ap). JloKTpruHanbHAsS OCHOBAa COIMAIBHOM KOHIICMIIMK OOS3aHHOCTEH TOoCyaapcTBa Oblia
3ajokeHa aHrmickuM ¢uirocopom Tomacom ['006com (1588-1679) B pabore «Jlepuadan, wiu Cytb,
CTPOCHHWE W TIOJHOMOYHS TOCYAapCTBa IEPKOBHOTO M rpaxkmanckoro» (1651) [10]. Ee amtop ObIn
HEMPEKJIOHHBIM CTOPOHHUKOM a0CONIOTHOM MOHApXWH, OJHAKO 3TO €My He ToMemnrajo cpopMHupoBaTtb
COILIMAIbHO HAMPABJICHHYIO KOHIIEIIUIO 0053aHHOCTEH roCy1apcTBa.

locynmapcTBo Kak MOMUTHYECKOE OOBEIUHEHUE TPaKIaH, T.€. MOJUTHUYECKAas OpraHH3aius OO0IeCTBa,
MOKeT, 1o ['066cy, 6e30macHO CyIIecTBOBAaTh TOJIBKO B Cllydae peajH3alii UM TaKOro OCHOBOIIOAraloiero
Jonra, Kak obecredeHrue oOIMero comuaabHOTro Ojara. CpefcTBOM peau3allid Takod OO0sS3aHHOCTH
rocyapcTBa SIBIsIeTCA OOeclieueHre MHpa, MPAaBOMOPSAKAa, B OCHOBE KOTOPOTO JIEKUT TPHHIIUI
HEPYIMUMOCTH TpaBa COOCTBEHHOCTH. [ pakaHe 00s3aHbI TOAYUHSTHCS BOJIE TOCYJApCTBA NPU YCIIOBHH,
€CJIM OHO 3aIIMIIACT UX JIMYHbIC U UMYIIECTBCHHbIC UHTEepeChl. DMITI0CO() OnMpeenI, 9To JIFOIU B KpalHUX
CUTYaIUsIX PYKOBOJCTBYIOTCSI B CBOUX JCHCTBHSIX HWHCTUHKTOM CaMOCOXPAaHEHUs, €CIH e roCyAapCTBO
HapyIlIaeT 3TH €CTECTBCHHBIC OCHOBBI YEJIOBEUECKOro Hayana (IpaBo Ha JKWU3Hb, IPaBO Ha COOCTBEHHOCTb,
MpaBO HA TOJYYCHHE MPUOBUIM OT CBOEH paldOTHI M [p.), TO YEJIOBEK UMEET MPaBO HE MOAYMHATHCS BOJIE
rocyiapcTea, B TOM YHMCIIE W IpHKa3aM MoHapxa. Mrak, anrmuiickuiéi ¢umnocod T.I0060c cucteMHO
OTCTauBal Hael0 oOecredeHus OOIIero CONMaIbHOrO 0Oara, OCHOBBIBAsICh Ha HE3BIOJIEMOCTH COXPaHEHUS
MpaBa COOCTBEHHOCTH YJICHOB TOCY/IapCTBa KaK MOJUTHYECKOTO OObEIMHCHUS TPakIaH.

Takue wuaewm B achekTe OOS3aHHOCTEH TOCYAapCTBAa CO3BYYHBI TEM, KOTOpBIE COJepXkKaTcs
B mpousBeaeHun «llomutuaeckuii Tpaktat» (1677) romnanackoro dunocoda beneaukra CruHo3bl (1632—
1677). Ilo ero ybexneHuIo, ToCyIapCcTBO O0S3aHO JIeJIaTh BCE BO3MOXKHOE, YTOOBI HE JOIYCTHTHh Pa3HOTO
polla MacCOBBIX BOCCTaHH, COLMAIBHBIX OECIOPAIKOB, MOCKOJIBKY 3TO MOXKET MPEACTaBISATH YIPO3y
CYIIECTBOBAaHUIO caMoro rocynapctBa. CriemoBaTrenbHO, TOCYJApPCTBO  JIOJDKHO — MOAJIEPKUBATH
00IIIe3HAYMMBIC COLMANBHBIE HMHTEPECHl W HE MPOBOJUTH TOJIUTHUKY, KOTOpas MacCOBO MPOTHBOPEUUT
WHTEpecaM JToJIeH, B TOM YHCIIE HMYIIIECTBEHHBIM.,

ConmanpHass KOHIETIHS OOS3aHHOCTEH TOCymapcTBa TOJYYHJIA JOJDKHOE OOOCHOBaHWE W Y
aurymiickoro ¢gmrocoda Jx. Jlokka (1632—1704), kotopslii B TpakTaTe «O METH MOJIUTHIECKOTO 00IIECTBAY
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MpHUIIET K BBIBOAY, YTO TOCYJApCTBO 00s3aHO OOECHEYUTh 3allMTy NpaBa COOCTBEHHOCTH, JHYHBIX IpaB
YeJI0BEKA, HEOTHEMIIEMON YacThI0 KOTOPBIX SIBJISTIOTCS] MMYITIECTBEHHBIC mpaBa [11; 72].

OO0s3aHHOCTh CONUAIBLHOTO OOECeueHNs TPaKAaH ToCyJapcTBa OTCTaMBa M M ApPYyrue (UIocodbl,
TeopeTukH mpasa. Tak, Hemenkuii yuensiit Jlopenn o Lreiin (1815-1890) mokassiBai, 4To rocyaapcTBO
MOXKET OOECHeYHUTh MHp M CIIOKOMCTBHE B OOIIECTBE ITyTeM BBHIOIHEHHWS UM Takoro 0a30BOro
00s13aTeNbCTBA, KaK oOecreyeHrne OOMIECTBEHHOTO MOpPsIKA B TOCYIApCTBE W HEJOMYIICHHE MAacCOBOTO
oOHumIanus Hapona [12; 115].

Opanuysckuil yuenslit-topuct Mopuc Opuy (1859-1929) B pabote «OCHOBBI IMyOJIMYHOTO IpaBa
CAeNal BBIBOJA: TOCYIapCTBO 00A3aHO 00ECNeunTh MApPHUTET CONUATBHO-SKOHOMHYECKUX HHTEPECOB
Y paBHOBecHsl B OOIIECTBE, a Takke MeXTy oOmecTBoM W TrocygapctBoM. [loaTomy BMemiateianCTBO
rocynapcTBa B c@epy SKOHOMHKH [IOJDKHO OBITH COpa3sMEpHBIM, ONpaBAaHHBIM M OCHOBBIBATHCS Ha
KOHCEHCYCHOM COYCTAHHH ITyOJUIHBIX HHTEPECOB, B TOM YHCIEe U MaTepuanbHbIX [13; 607, 608].

B menoMm conmansHO HampaBJICHHAs KOHIIEHITHSA OO0S3aHHOCTEH TocymapcTBa Obuta chopMHpOBaHA
B XVII B. u monyunna nanpHeiimee pasputue, BKIouyas coBpemeHHocTsh (O.B. 3aituyk, A.B. Ilerpummmus,
M.B. LIBuk). B T0 ke BpeMsi IpOTUBHUKAMHU YUSHHS O COLMATBHBIX 005S3aHHOCTAX rOCy1apcTBa ObLUTH Takue
yuensle, kak M. Kant, B. I'ym6onsar, K. SIcnepc u mpyrue, KOTOpble CIYMUTAIH, YTO TOCYAapCTBO JOHKHO
CO3[1aBaTh yCJIOBHUS MJISl COLIMANIBHOTO PAa3BHUTHS, a HE 00eCleurnBaTh IpakJaH CBOCH CTPaHBl Pa3IHYHBIMU
BHUJIaMH TTOCOOUI M MaTepUAITLHBIX OJIar.

THosumusucmcko-npasosas Konyenyus 06sA3aHHOCMeU 20Cy0apcmaea TIOITydnia HayqdHoe 000CHOBaHUE
B Tpyaax I'. Apenca, C. lecaurnkoro, B. I'eccena, P. Uepunra, C. KoTisipeBckoro, @. IllenmnHara U qpyrux.
ConepxaTenbHyl0 CYIIHOCTh 3TOW KOHLENLUH COCTAaBIISIOT MOJIOXKEHUS: TOCYyIapCTBO O0s3aHO CO3/1aBaTh
TTO3UTHBHOE TIPaBO W JelcTBOBaTh B ero pamkax (C. JlecHUIKHiA); TiIaBHas 00S3aHHOCTH TOCyAapcTBa HE
3abota o Kaxaom, a 3abora o mpaBe (P.Uepunr); obecreueHue nelcTBHs TpaBa B TOCYIapCTBE —
OCHOBOTIOJIAramomas ero 00s3aHHOCTb, MOCKOJIBKY MOCPEICTBOM 3aKOHOB HAUICKUT YIAEPKUBATH MOPSIOK
BrocymapctBe (@. lemnuuar) u ap. B menoM mMO3UTHBUCTCKO-TIPaBOBas KOHLEMIHUS OO0sS3aHHOCTEH
rocynapcta Obuta obocHoBana B XVIII B. u momydniia JaibHEHIIEe CBOE Pa3BUTHE MPAKTUUECKHA BO BCEX
CTpaHax COBPEMEHHOTO IEMOKPAaTHYECKOTO CTPOSL.

Konyenyusa wupoxux obszannocmeu 2ocyoapcmea Obina chopmynupoBaHa B mepuon «Cronetus
KOHCTUTYIIHI», T.e. B XIX B. B 310 cToneTne Obutn npuHATH KoHCTUTYIMH Hopeerun (1814), [Topryramun
(1826), beaprum (1831), Jlanum (1849), Ilpyccun (1850), Aprearunst (1853), Mekcuku (1857), I'perun
(1864), Pymbianu (1866), ['epmanuu (1849, 1871), Ucnanuu (1876), Konymoun (1886), Hunepnanmor
(1887), Cepoun (1888), llIsernu (1809), Kanansr (1867), SAmonuu (1889) u op.

C mpuHATHEM KOHCTHUTYIIMH HHCTUTYIHOHAJHM3AIM O0sS3aHHOCTEH TOCyJapcTBa BIIEPBBIEC MOTydYMIIA
YHU(DUIIMPOBAHHBIN U CUCTEMHBIN MOAXOJI, YTO JAJ0 TOJYOK IS HOBBIX JOKTPUHAIBHBIX MCCIICIOBAHUIM.
Jeno B TOM, 4TO B KOHCTHUTYLHMSX CTpaH MHUpa HE TOJBKO HCIOJB30BAIM TEPMUH «OOS3aHHOCTH
roCcyapcTBa», HO W OmpeAenwin cdepbl peann3aldd TakuX OOS3aHHOCTEH: MOMUTHKA, SKOHOMHKA,
KyJbTypa, SKOJOTH, penurus u ap. Hamudne B KOHCTUTYIUSX CTpaH MHpa MPEANUCaHUN OTHOCHUTEIHHO
KOHCTUTYLIMOHHBIX 00s3aHHOCTEH rOCyAapCcTBa MO3BOJIMIIO, BO-TIEPBBIX, ONPEACIUTEL Chepbl HEOOXOIUMOI
JIeATeIbHOCTA TOCYIapCTBa, a BO-BTOPHIX, BBICHUTH €0 MECTO M pPOIb B (hopMaTe «roCydapCTBO
1 00IIIECTBOY, «TOCYJAPCTBO U YENOBEK». TakuM 00pa3oM, HAIIMOHATBHBIE KOHCTHTYINH (PAKTHYECKN 3aJI0KFIIH
HIMPOKUE BOCXOJISIIME OCHOBBI JOKTPHHAJIBHBIX UCCIIEIOBAHUH B aclieKTe 00S3aHHOCTEH rocynapcTBa, KOTOphIe
npoayuupytotes u ceitdac (A. Kononwit, FO. Tonpika, B. IToropuinko, A. XyasKkoB u ap.).

O06001mas ckazaHHOE, IPUXOIUM K BBIBOJIAM.

1. Joxmpunanvhas xonyenyusi obOa3aHHOCmell 20cy0apcmeéd — 3TO COAEPKATEIbHO-CMBICIOBBIE,
JIOTHYECKH-0000IEHHBIE MOJIOKEHNST HEHOPMAaTHBHOTO XapakTepa, MpOAYyLHPYEMbIEe YYEHBIMH B aclleKTe
TaKOT0 COLMANBHOTO SIBICHUS, KaK 0053aHHOCTH TOCYIapCTBa.

2. YCTaHOBJEHO, 4YTO TMpEeIMETHBIE TOKTPUHAIBHBIE JOCTOSHHUS YYEHBIX TPYNIHPYIOTCS BOKPYT
OTIpEEeNICHHBIX BOCXOASAIIMX UACH, CKBO3b IPU3MY KOTOPBIX PACKPBIBAIOTCS HE TOJBKO IeNeCO00pa3HOCTh,
3HAYUMOCTh, HEOOXOIMMOCTh WJIHM MOJIE3HOCTh CYIIECTBOBAaHHS T'OCYIapCTBa, TOCYIAPCTBEHHOTO CTPOA
B I[EJIOM, TpaKTUYecKass HEOOXOIMMOCTb BO3JIOKEHHSI Ha TOCYAapCTBO psAa OOIIECTBEHHO 3HAYMMBIX
00s3aHHOCTEH, HO W MEHTAIbHO-HAYYHOE OTHOLICHHE YeJOBEYEeCTBA K CaMOMYy TOCYJapCTBY H €ro
CYILTHOCTH.

3. CucremMHOE W3y4Y€HHE AOKTPHUHAIBHBIX HCTOYHHMKOB IIpaBa TIO3BOJSIET BBIACITUTH CIEAYIOIIHE
KOHIIETIIMH 0053aHHOCTEH rocynapcTBa:
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1

a) KOHIIETIHS MePCOHUPUIMPOBAHHO-PEIPE3CHTATUBHBIX 005I3aHHOCTEH roCcy1apCcTBa;
0) cornmanbHas KOHIEIITHS 00s3aHHOCTEH TOCY1apCTBa;

B) MO3UTHBUCTCKO-TIPABOBas KOHIICTIIIUS 00S3aHHOCTEH TOCY1apCTBa;

T') KOHIENIHSI ITUPOKUX 00S3aHHOCTEH TOCy1apCTBa.
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KykbikcyObekTislikke e 00,1y Macesieliepi: Teopusichbl MeH TIKipuodesik Maceenepi

Makanaza MemiieKeT OaclibIChl PETiHIAEe KAKETTi THUICTI KOHCTUTYLHMSUIBIK-KYKBIKTBIK MopTeOere me Ooiy
YILIiH, JKeKe TyJIFalapiarbl apHalbl KYKBIKCYOBEKTUIriH CofKecTeHIipy acmekTiciHiH Oonybl (Hemece
0oJIMaybl) Typaibl TCOPUSUIBIK JKOHE TOXKIpHOeIik Macernenep 3epTrenret. « KyKbIKCyOBbeKTUIIr» jKoHe OHBIH
KYpaMBIH TYCIHY Je(QHHHUIMACHIHAAFE JOKTPUHATANBIK TYCIHIKCI3MIKTEpAl eckepe OTHIPHIN, COHJal-aK OCHI
JIehUHAIMSHBIH 3aHHAMAIIBIK OENTiCI3MIriHeH, aBTOpP «KYKBIKCYOBEKTLUIIr» YFBIMBIH KaJIBIITACTHIPFaH JKOHE
OHBIH Kypamjac OemikTepiH TanmaraH. MemiekeT OacIIBICHIHBIH KYKBIKCYOBEKTUIrT — OyJ1 MEMIICKETTIiK
Ounik MexaHu3MiHIe ©3iHiH (QyHKIMOHAIABIK MaKcaThbIHA COMKEC, MEMIICKETTIK-OMTIKTIK OKIIETTIKTI JKy3ere
acelpaThiH, Oenrini Oip KOHCTHTYLMSUIBIK-KYKBIKTHIK TajanTap HEri3iHAe aHbIKTAFaH, MEMJICKETIICH
KaMTaMachl3 €TUIreH JXOHEe 3aHHaMaMeH OEKIiTIIreH OHBIH 3aHJAbl MYMKIHAIr oHE )eke Kabinmeri jgen
GekiTineni. MemiiekeT GacIIbICHI Jlaya3bIMbIHA YMITKepiepre KOWbIIATHIH apHAKbl TajanTap, SJieM elaepiHiy
KOHCTHTYIMSICHIHAA OipKelNki Ke3KapacHeH OeKiTUITeHI Typajbl TY)KBIPbIM kacainrad. OcklHaail emmemuep
MBIHaJap OOJNBIN TaOBUIAJBI: JKAChl, CasCH-a3aMaTTBHIK JXKOHE YJITTHIK THECUIri, eMip cypy LeHsi, AiHu
Ke3Kapachkl, MeMJIEKeT OacHIbICHI J1aya3bIMbIHA OTBIPY TOPTiOl (MHAYTypamus, ToX KHTi3yi), ©KIIeTTIriH
TOKTaTyIBIH Heri3gepi MeH TopTiOi, KY3BIPETTINIK Mep3iMi, MEMJEKeT OAacCIIBICHIH YaKbITIIA aJIMACTHIPY
TopTibi, MyImiKTiK 1eH3i (akuramai kemin). MyHnail tamanrtap Genrimi Gip «3aHabl Cy3rijiepAi» aHbIKTayaa
MaHbI3Jbl PeJl aTKapajbl, COHbIH apKAChIHJAa MEMIICKETTIK Jaya3bIMFa YMITKEpJIEpAi HEFYpJIBIM Camabl
ipikTeyi KamTraMachl3 eTyle aHbIKTauaJbl. KOHCTHTYLHMSIBIK 3aHHAMalapibl CalbICTHIPMAlIbl Talaay
HETi31HJe MOHapXUSUIBIK JKOHE PEecryOJIMKaIbIK MEMJICKETTep/ie MEMJICKET OacIIbICHIHBIH MapTeOeciH aity
YLIIH KaXXeTTi KpuTepuiinep OenrineHreH. MemiekeT OGacIIbICH! J1aya3bIMbIHA YMITKEpJIep YIIH YITTBIK
3aHHAMaJa «3aH/bI CY3TUIepAi» KYHIEHTy MaKcaThIH/a ©3repicTep eHTi3y YCHHBUIFaH.

Kinm co30ep: apHalibl KYKBIKCYOBEKTLTIK, KOHCTHUTYHIMSUIBIK-KYKBIKTBIK MopTebeci, TopTiOi, MeMIeKeT
0acIIBICHI JTaya3sIMBIHA OTEIPY TOPTiOi, OMip cypy LeH31, MeMJIEKeT OACIIBICHIH YaKbITIIA aJIMACTBIPY TOPTIOi.
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B.Y. Zadorozhnyi

Doctrinal concepts of obligations of the state: the formulation of the problem

System analysis of national and foreign sources of philosophy, law, from the time of antiquity to our days,
shows that the issue of the institution of state responsibilities, despite its exceptional importance, has not
become the subject of complex fundamental research. Separate generalizations about the duties of the state
can be identified in the writings of those scientists who explored the forms of government, the state structure,
the place and role of the head of state in the system of state-power coordinates, interstate relations. It is
established that the doctrinal concept of the state's duties is meaningful, logical, generalized provisions of a
non-normative nature, produced by scientists in the aspect of such a social phenomenon as the state's duty.
The doctrinal concepts of state duties are formed around certain upward ideas, through the prism of which not
only the expediency, significance, necessity or usefulness of the existence of the state, the state system as a
whole, the practical necessity of assigning a number of socially significant duties to the state, but also the
mentally- state and its essence. It is suggested to highlight the following doctrinal concepts of state duties: the
concept of personified-representative duties of the state; the social concept of state duties; positivist-legal
concept of state duties; concept of broad responsibilities of the state.

Keywords: doctrinal concept of state duties, doctrinal research, constitutional duties of the state, concept of
broad state responsibilities.
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Phenomenon of legal culture of kazakhstan society

This article is devoted to the analysis of the legal culture of civil society. The purpose of the article is to high-
light the value orientations of the legal culture of the Republic of Kazakhstan in the process of developing a
democratic state. The essence and structure of legal culture and its features are considered in the article. The
author pays special attention to the study of the value aspects of the legal culture of the Republic of Kazakh-
stan in the development of a democratic state and the formation of a civil society. The author concludes that
the main factors are the formation of an anti-corruption culture of anti-corruption education and training, and
great importance is increasing the level of legal culture of the individual. In addition, the main approaches to
understanding legal culture have been studied. The scientific work is written on the basis of scientific re-
search of Kazakhstan and foreign authors on the nature of law, legal culture, its values in the formation of
civil society and the rule of law in the Republic of Kazakhstan. It concludes that the main principle of civil
society advocates free and comprehensive development of the individual in society, and that civil society
starts with the appearance of the citizen as a free member of society who is aware of its purpose, endowed
with a set of rights and freedom and the duty of responsibility for their actions to the society.

Keywords: law, culture, identity, legal culture, a democratic state and its values, civil society, legal education,
legal upbringing.

The question of the formation of the legal culture of modern society is considered in direct connection
with the development of universal human culture. The general level of culture of any society is determined
by the material and spiritual successes and achievements of people, the results of which together determine
the level of progress in the development of the state. In this dynamics of the development of the general level
of culture, the important is the legal culture, which shows how developed the state and legal organization of
life of each individual and society as a whole. A high indicator of legal culture is one of the main features of
the rule of law and developed civil society. In our country active work is carried out in the field of raising the
level of the legal culture of the population, eradicating legal nihilism and fighting corruption manifestations.

In the Address of the President of the Republic of Kazakhstan N.A. Nazarbayev clearly emphasizes the
idea that «when moving to the number of 30 developed countries of the world we need an atmosphere of fair
competition, justice, the rule of law and high legal culture» [1].

In the Concept of Legal Policy for the period from 2010 to 2020 «... an integral part of the legal policy
is the legal regulation of scientific and educational activities that are an important condition for ensuring the
country's industrial and innovative development, increasing its intellectual potential» [2].

This document shows the direction of development of our state in the field of implementing legal poli-
cy, which relies not only on the existing regulatory and legal acts, but also shows the need for the develop-
ment of the education system at all levels, the actualization of scientific research in the main sections of this
concept. All this will have a positive effect on the intellectual level of Kazakhstani society.

Legal culture now covers all spheres of society. It records the level of legal knowledge of people, the
criteria for assessing acts in terms of their illegality, includes a system of legal values, beliefs, norms, tradi-
tions, as well as law-making and law enforcement activities. The product of legal culture is, first of all, legal
documents that fix the established norms of law; organizations that develop and control the implementation
of legal norms, as well as institutions that carry out punitive functions [3; 69].

Legal culture is an integral part of the culture of society as a whole, and its significance goes beyond the
study of law and legal practice. In the legal culture, which represents a certain level of development of the
regulatory qualities of law and legal values, legal progress and spiritual values, the legal consciousness of
society and the individual is realized. The main interrelated and interacting elements of legal culture are the
state of legality, legislation, practical work in the field of law and, above all, the state of legal consciousness
in society.

Being a systemic education in the legal system of society, the legal culture at various stages of its histo-
ry also changes, which allows to determine (measure) its value. In the broadest sense, the level of legal cul-
ture can be measured both in historical retrospect, and in relation to the existing state of legal life, in accord-
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ance with the existing legal system of society. Narrowly, the level of the legal culture of society can be
measured as the level of positive and negative manifestations of legal life achieved. In the studies of many
scientists, the difficulties stemmed from attempts to strictly isolate the legal culture from the system of uni-
versal human culture, which is represented in the results of people's activities. The level of general culture
determines the possibilities for the realization of law, and its own development depends on the existing legal
norms. On the one hand, the development of law, hence the legal culture is conditioned by the economic
structure, social structure, political system of society and its ideology, and on the other - the level, nature,
traditions and tendencies of its culture.

The component of the legal culture - the right is called to ensure the functioning of society as a whole
against the backdrop of the struggle and compromises of various forces that are ultimately interested in
working out a certain program for carrying out common affairs. Thus, the degree of development of legal
culture in a society with diverse interests in all spheres demonstrates not only the effectiveness of protecting
the interests of the state and its citizens, but also demonstrates the ability of people to be resistant to destabi-
lizing influences.

Legal culture is unthinkable without mastering the law. It allows to distinguish such typological features
of the quality of a person and a citizen as knowledge and understanding of the essence and principles of law,
its value properties, the degree of perception and respect for the law, the degree of conviction in the fairness
of law and justice, the habits of observance of legal regulations, the ability to ensure the realization of law.

Understanding the phenomenon of legal culture is relevant both for the theory of law itself and for the
formation of legal awareness and legal culture of citizens. In fact, it is the right, logically and historically, to
realize everyone's freedom, giving it certainty and truly human value.

At present, there are a lot of problems in the process of forming a legal culture. This is, first of all, the
legal illiteracy of the population, a complex process of law-making, a frequent contradiction of normative
and legal acts of reality, as well as the not developed ideology of a strong rule of law and, as a consequence,
legal nihilism, the denial of moral principles. To address these and other problems, a purposeful policy of the
state is needed to improve the level of the legal culture of the society through the processes of lawmaking,
the legislative process, as well as the media, fiction, cinema and art. The formation of a positive attitude to-
wards law, law, citizens' knowledge of their rights and duties to the state and society are the main tasks in the
process of forming a legal culture [4; 243].

It is worth saying that in the modern understanding of legal culture there are many poorly studied mo-
ments and unsolved problems, the solution of which requires a certain methodological approach, which is
based on the peculiarities of the law itself. These features include:

1) there is a clear allocation of a social object, in relation to which the very concept of «legal culture» is
formulated;

2) there is a definition of the structural content of legal culture, i.e. presence of the composition of its
main components;

3) the availability of an understanding of the features of the quality of legal culture and its differences
from the state of «outside the legal culture»;

4) determining the place and role of legal culture in the system of categories of theory of law.

The study of legal culture directly depends on the available scientific research of this concept. To date,
there are many definitions and approaches of domestic and foreign scientists, the essence of which is reduced
to an attempt to reveal the nature and nature of this phenomenon.

For example, according to the well-known domestic scholar-lawyer Ibraeva A.S. «... legal culture is a
combination of positive phenomena in the legal life of society, as well as the extent to which the society as-
similates legal values. The future of civil society depends on the level of the legal culture of society. Forming
legal culture is a complex process. In the Republic of Kazakhstan, civil society passed the initial stage of
formation. In the Republic of Kazakhstan, the legal foundations of civil society have been created, the neces-
sary laws have been adopted, and at the level of legal awareness, the principle of the rule of law has been
affirmed. The problem of realizing the principle of the rule of law is rooted, in our opinion, at the level of
local executive bodies and the system of local self-government. That is why the issues of legal culture have a
practical character» [5; 7].

We agree with the scientist's opinion that work with the population to raise the level of legal culture
must begin, first of all, at the level of local executive authorities. It will be really practical. Existing state
programs and concepts are mainly developed at the national level, which indicates the need to create a revi-
talization of this work at the local level.
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The position of the Russian scientist, V.V. Gulyaikhin, who believes that «... legal culture is a very
complex and changing phenomenon of a person's social life. The definition of its essential properties by sci-
entists occurs within the framework of a specific methodology, in which all its «living» components do not
fit into the «Procrustean lozhe». Therefore, at the modern level of the evolution of the theory of legal culture,
scientists usually take a pragmatic position and are satisfied with the «working» definition that they use in
the framework of either a specific study or in the context of a certain methodological approach. Therefore,
based on the foregoing and remembering that practically all definitions have inevitable shortcomings, we
formulate our own definition of this concept. The legal culture should be understood as the spiritual and ma-
terial system of the legal life of a society determined by the socio-economic system and assessed based on
the achieved level of development of legal awareness, legal activity, legal technique and the evolution of
man as a subject of law» [6].

In addition to the above definition, it is worth noting the fact that the legal culture also represents a cer-
tain level of legal psychology, the content of which is based on ordinary legal ideas and emotions in relation
to legal phenomena and processes in society and the state. Moreover, in studying the legal culture it is im-
portant to take into account its historical nature, the direct relationship with the social structure of society.

Legal culture is a socio-psychological phenomenon that is valuable only in a socially heterogeneous,
contradictory society, where a legal culture can act as legal regulators of life support for this society. Legal
culture has its specific content, which distinguishes it from such social phenomena as law, legal relations,
etc. In essence, it reflects the level of development of legal values both of society as a whole and of individu-
als, their level of ability to create and effectively apply legal means to achieve their goals [7; 258].

Legal culture has a complex internal structure and at the same time has many socio-political connec-
tions in its content. This is not surprising, because Being a part of the general culture of a society, legal cul-
ture shows all the changes and deformities to which the general human culture of a society is exposed in
general. It should be noted that legal culture not only boils down to knowledge of laws and the norms of law
by every person, but shows how successfully an individual can realize himself in the legal field, how much
civil responsibility and civil debt to the state are developed in him. In the opinion of N.A. Klevtsova. the
main prerequisite for the study of legal culture is the awareness of the need for an in-depth development of
the set of theoretical and applied problems of the formation of a system of human rights and duties that are
directly dependence on the changing economic, political, social conditions of society [8; 134].

For example, A.V. Petrov believes that the legal culture must be viewed from its essential side, which
will allow it to concentrate in it those legal phenomena and processes that correspond to the laws of legal
reality, to all elements of its content and forms. Here it is quite appropriate to talk about the fact that the legal
culture accumulates in itself and translates the totality of progressive elements of legal reality. The only
question is what exactly should be attributed to these elements of value for legal reality and where that par-
ticular criterion that allows us to separate the «grains from the chaffy and distinguish between what is pro-
gressive and what is regressive [9; 201].

The position of S.V. Boshno is interesting, which considers that the legal culture is a component of the
general culture of society (person), i.e. it obeys the general laws of the formation of culture. To form a legal
culture, it is necessary:

1) the existence of a large social group that will be the bearer and custodian of culture and its values;

2) the existence of small social groups that will act as direct conductors (translators) of culture for indi-
viduals;

3) a strong dominant legal culture is necessary, in this case countercultures are not dangerous for it [10; 7].

According to A.S. Bondarev, legal culture does not represent a certain number of legal values or their
characteristics. Legal culture is a specific property of subjects of law, i.e. it shows the level of their develop-
ment in the legal field, the success of their abilities at a qualitative and effective level to use all the necessary
legal means to achieve their legitimate goals [11; 13].

For example, the domestic scientist G.R. Absattarov believes that «... firstly, the legal culture of the Ka-
zakh people is the initial defining ideas, demands, attitudes that make up the moral and social basis of the
maturity of the Kazakh society; secondly, the main requirement for the legal culture of the Republic of Ka-
zakhstan is the improvement of the quality and level of the social and legal life of society and the individual.
This can be expressed in guaranteeing the status of citizens, in the consistency and predictability of the ac-
tions of Kazakhstan's political power. Today it is important that the solution of the urgent problems of the
legal culture of Kazakhstan as a whole promotes the unity of society and social progress, the stability of a
democratic, just society» [12; 189].
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Formation of legal culture directly depends on the level of legal education in the country. The quality of
higher legal education is an indicator of the development of the entire legal system and the readiness of the
society to realize itself in the legal field, to participate in all processes occurring in the country.

Based on the above approaches to understanding legal culture, we can conclude that in the legal science
there are various theoretical and methodological approaches to the legal culture, which gives us the oppor-
tunity to identify certain reasons for its structuring. These grounds differ in:

1) subjects, i.e. holders of legal culture, on its objective and subjective components;

2) in terms of the ratio of public and individual interests;

3) by the presence of ideological and socio-psychological values;

4) on behavioral and value components;

5) on the level and degree of legal knowledge obtained,

6) on the degree of consolidation of legal knowledge in the mind, implementation in practice.

For a more complete analysis of the structural elements of the content of legal culture, it is very im-
portant to take into account the general meaning of the term «culture», which means a certain level of devel-
opment of social relations, as well as a synthetic characteristic of the person himself, the level and measures
of his personal development. Today, unfortunately, there is a certain devaluation of traditional values of legal
culture, and in turn the formation of modern values that would correspond to a developed rule of law, face a
certain degree of immaturity of socio-economic and political conditions. Favorable social conditions are the
determining factor in the development of a common culture, which, as a rule, is reflected in its content. The
main role in shaping the development of the legal culture of the society is played by the awareness and reali-
zation of existing public interests and needs. Legal culture is formed only where there is a systematic repro-
duction of its conditions, ensuring the unity of the system of legal knowledge and values. The normative lev-
el of legal culture permeates almost all levels of basic public interests, i.e. sphere of legal consciousness, le-
gal ideology, value orientations, etc.

When the activity approach to the definition of legal culture reveals its content, expressed in the form of
ways of people's activities and the forms of their interaction in the system of legal relationships.

Legal culture under this approach is an element of a common culture that represents a certain specific
way of human existence in the legal sphere.

To implement socially useful behavior of a person, certain mechanisms of its regulation are necessary,
i.e. actions that organize, organize and direct the legitimate activity of a person in society and in various so-
cial groups. Regulators of such lawful behavior can be represented as «externaly, i.e. social and «internaly,
i.e. psychological.

Legal culture has a close connection with other types of general culture (economic, moral, professional,
etc.). We can distinguish three main components of legal culture:

1) the cognitive component, i.e. knowledge of the law, legal and illegal conduct and their consequences.
The cognitive component contains judgments (opinions) of an evaluation nature. On the basis of these judg-
ments, the attributes are attributed to the qualities of «utility-harmfulness», «desirability-undesirability»,
«acceptability-unacceptability», etc .;

2) the affective component is the emotional attitude to the law. The emotional component contains cer-
tain feelings about the social object, i.e. «Pleasure-displeasure», «sympathy-antipathy», «love-hate» etc.

3) the conative component (behavioral). The co-operative component signals readiness for a particular
action and contains tendencies of readiness for behavior relative to social objects.

The process of forming a legal culture has its own peculiarities, expressed in certain problems in creat-
ing a foundation for raising the level of legal culture of the population. The main difficulties in the formation
of a legal culture include:

1) unformed civil society;

2) the absence in society of the unity of culture;

3) a large stratification in the social strata and a deep differentiation in one social group;

4) the crisis in the education system, expressed at all its levels;

5) reforming the law enforcement system without subsequent effectiveness;

6) the destruction of the institution of family and marriage;

7) lack of measures to prevent corruption;

8) lack of continuity of cultures between changing generations;

Thus, it can be concluded that the process of forming a legal culture requires a purposeful systematic
work of all stakeholders, including a set of institutions of civil society, each person and the state as a whole.
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Having studied a small part of the existing approaches to determining the nature and essence of the le-
gal culture, it becomes obvious that the formation of a legal culture and its development is possible only
when solving the following problems:

1. It is necessary to provide the necessary orientation in the fundamental principles and principles of the
legal system of the state. This means the division of the principles of the legal system into: sectoral, interdis-
ciplinary, constitutional. Knowledge of these principles allows an individual to understand the essence and
content of law, to form his own legal knowledge and beliefs.

2. To expand the volume and increase the level of legal behavior of the addressees of the law, it is nec-
essary to create a certain base. This should be done to create a social maturity of citizens and legal literacy,
which will characterize their legal behavior. And this in turn will be a prerequisite for the normal functioning
of the state with a high level of legal culture.

3. It is important to train highly qualified legal cadres, they are the «face» of the legal system, their ac-
tivities are directly related to the implementation of state legal policy;

4. Higher professional education should meet international standards. Educational programs of legal
specialties should include training courses, the study of which will form the professional competence of
graduates of legal specialties;

5. Scientific research should not be limited to theoretical results. Their practical implementation is im-
portant. Existing scientific achievements in the field of studying and analyzing legal culture should be used
in the development of state programs, concepts, etc.;

6. It is necessary to provide direct bearers of rights and obligations, conditions of struggle for their legit-
imate interests. This means creating conditions for excluding legal passivity, instilling a sense of justice and
justice for every citizen.

7. It is necessary to carry out a permanent work to prevent offenses. It is important to fight against legal
nihilism, poor public awareness of existing laws, and to constantly work on improving legislation.

8. It is necessary to pursue a policy of legal activation of the population. Stability of law and order in
society directly depends on the activity and effectiveness of each individual with violations of the rule of law.

The solution of the set tasks in the field of raising the legal culture is based on the development of the
main directions for enhancing the legal culture. We offer the following directions:

1) analysis and study of such concepts as «law» and «legality»;

2) constant improvement of the legal framework in the field of legal policy;

3) development of the level of legal activity;

4) development and assimilation of scientific research achievements in a given field;

5) analysis, processing and systematization of the results obtained, definition of new goals and objec-
tives.

Thus, it can be argued that it is impossible to raise the level of legal culture without complex measures
on the part of the state, without creating conditions under which society can realize its rights and freedoms.
Each individual and society as a whole should be aware of the need to participate in the socio-economic and
political life of the state, to contribute to the development of the state.
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A.C. AxMeTOB

Ka3zakcTaHabIK KOFAMHBIH KYKBIKTBIK MJ/IeHHET (peHOMeHi

Makana a3aMaTTBIK KOFAMHBIH KYKBIKTBIK MOJICHHCTIH TaliiayFa apHajraH. MakallaHbIH MaKcaThl OOJBIIT
JIEMOKPATHSIIBIK MEMIICKEeTTiH agamy ypaicianae Kazakctan PecmyOnmkackl KYKBIKTBIK MOICHHETIHIH
KYHBUIBIKTBI OaFbITTapbIH 06Ilin KepceTy Tabbuiaibl. ABTOP KYKBIKTBIK MOACHHUETTIH KYPBUIBIMBI MEH OHBIH
epeKIIeIKTepiH TYCiHy MakcaThlHaa Oap Ke3kapactapipl Tangan 3eprrereH. CoHpai-ak JeMOKPaTHSIIBIK
MEMJICKETTIH JaMybl MEH a3aMaTThIK KOFaMHBIH Kajbinrtacybl ypaicingeri Kasakcran PecmyOnukachiHbIH
KYKBIKBITBIK MOJICHUETIHIH KYHJBUIBIKTBI AaCIeKTuUIepiH 3epueieyre epekiie keHin OenreH. Ceibaiinac
JKEMKOPJIBIKKA KapChl MOJICHHETT] KAJIBINTACTBIPYIBIH HETI3r1 (pakTopiaphl chibaiiiiac KEeMKOPIBIKKA KapChl
OimiM koHe TopOme OOMNBIN TaOBUIATHIHBIH, COHBIMEH KaTap JKCKEC TYJIFAHBIH KYKBIKTHIK MOICHUCTIHIH
JICHIeHiH apTTHIPYABIH 30p MaHBI3EI 0ap CKEHiH KOpPHITHIHAbUIaFaH. OmaH 0Oacka, a3aMaTThIK KOFaMHBIH
KaJBIITACy YICPICIHIETI KYKBIKTBIK MOJICHHETTIH KhI3METTECPIH KOJJIaHYIBIH KYHIBUIBIKTHIK AaCHEeKTiiepi
3eprTenreH. FhUIbIMU JKYMBIC KYKBIK TaOMFAThI, KYKBIKTBIK MO/ICHHET, a3aMaTThIK KOFaM/Ibl KAJIBIITACTBIPY
HpoLeciHAeri OHBIH KYHIBUIBIKTBIK Oarmapiapbl MaceliefiepiHe KaThICThl Ka3aKCTAHIBIK JKOHE MICTENIIK
aBTOpJIAp/BIH FBUIBIMH 3epTTeyiiepi Herisinae ka3puiabl. COHBIHIA a3aMaTTHIK KOFaMHBIH 0acThl KaFuaachl
TYIFaHBIH KOFaMa epKiH JKOHE jKaH-KaKThl JaMybl, COHJAAif-aK a3aMaTThIH ©3iHiH MiHAETiH TyCiHi,
KYKBIKTap MEH CpPKIHAIKTEPIiH XKUBIHTHIFBIMECH XKOHE JIe KOFaM allIbIHIA 63 OPEKETTEpl YIIiH jKayarmKepIIiIiK
MiH/IETTepPIMEH KaMTBUIFaH KOFAMHBIH €pKiH MyIeci OONbIl TaObUTYBIHAH a3aMATTHIK KOFaM OacTaaThIHBI
TypaJibl KOPBITHIHIBLIAP JKACAIIBL.

Kinm ce30ep. KYKBIK, MOJIEHHET, TYJIFa, KYKBIKTBHIK MOAEHHET, NEMOKPATHSUIBIK MEMIIEKET JXOHE OHBIH
KYHBUIBIKTAphI, a3aMaTThIK KOFaM, KYKBIKTBIK O11iM Oepy, KYKbIKTHIK TapOHe.

A.C. AxMeTOB

@®eHOMEH NMPABOBOM KYJIbTYPbl Ka3aXCTAHCKOI0 001IeCTBA

JlaHHas CTaThs MOCBSIEHA aHAJIHM3Y IPaBOBOI KyIbTYPhI TpaXkJaHCKOTO obmecTBa. E€ mens — BhIIeneHne
LIEHHOCTHBIX OPHEHTUPOB NIPaBOBOM KyIbTyphl PecryOnuku Kazaxcran B mponecce pa3BUTHS IeMOKpaTHde-
CKOTO TocyJapcTBa. PaccMOTpeHBI CyITHOCTS U CTPYKTYpa IIPaBOBOU KyJIBTYpHI U ee ocobenHoctd. Ocoboe
BHMMAaHHE aBTOPOM YJAENSAETCS M3ydEeHHIO IIEHHOCTHBIX acIeKTOB MpaBoBOi KynbTypsl Pecmybnuku Kazax-
CTaH B IIPOLECCE Pa3BUTHUS JEMOKPATHYECKOr0 TOCy1apcTBa U (POPMUPOBAHUS IPAXKAAHCKOTO 00LIecTBa. AB-
TOpP NPHUXOIMT K BBIBOAY, YTO OCHOBHBIMH (hakTOpamMu (POPMHUPOBAHUS aHTUKOPPYHNLUHOHHOH KYJIbTYpbI SB-
JSIIOTCS. AaHTHKOPPYIIIIMOHHOE 00pa3oBaHME M BOCTIUTAHME, TaKKe OONBINOE 3HAYEHHE MMEET IMOBBIIICHHE
YPOBHS IIPAaBOBOM KyNbTYpHl HHAMBUAA. KpoMme TOro, H3y4eHbl OCHOBHBIE MOAXO/ABI K IOHUMAHHUIO ITPaBOBOH
KynsTypsl. Hayunast paboTa HamicaHa Ha OCHOBE HAay4YHBIX HCCIIEIOBAHMN Ka3aXCTAHCKHUX U 3apyOeKHBIX aB-
TOPOB 10 BOIIPOCAM IIPHPOABI IIpaBa, IIPaBOBOH KyJIbTYpPHI, €€ [IEHHOCTHEIX OPHEHTHPOB B IIpoIiecce hopMu-
pOBaHUS TPaKJAHCKOTO OOIIECTBA M IPaBOBOTO rocynapctBa B Pecnybmmke Kasaxcran. ABropom chenaH
BBIBOJ[ O TOM, 4TO TJIABHBIM NPHUHIIMIIOM I'Pa’kAaHCKOTO OOIECTBA BBICTYMAET CBOOOIHOE U PA3HOCTOPOHHEE
pa3BUTHE JUYHOCTH B obmiecTBe. IloadepkHyTO, 4TO TPakAaHCKOE OOIIECTBO HAUMHAETCSl C MOMEHTA TOSIB-
JIeHHs TpakJAaHWHA KaK CBOOOJHOrO 4jeHa OOIIecTBa, OCO3HAIOIIETO CBOE MpeqHa3HAa4YeHHE, HAIEIeHHOTO
COBOKYITHOCTBIO IPaB U CBOOOJ, 00S3aHHOCTHIO HECTH OTBETCTBEHHOCTh 3a CBOM MOCTYIIKH IEpe]] 00IecT-
BOM.

Kniouesvie cnosa: 1npaBo, KyJIbTypa, JUIHOCTb, IIPpaBOBasA KYJIbTYpad, JEMOKPATUYCCKOE roCyaapCTBO U €ro
HIEHHOCTH, I'pa)XaAaHCKOE O6HI€CTBO, IIpaBoOBOC 06pa3013aH1/1e, IIpaBOBOEC BOCIIUTAHUEC.
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N30upartenbHoe npaBo u ero ocodennoctu B Kazaxcrane B cocrase
Poccuiickoit umnepun B koHue XIX - Hayajse XX Beka

Hayunass cTaThs mOCBSIICHA CTAaHOBJICHUIO W30MpaTenbHOrOo IpaBa Ha Teppuropun CrenHoro
u TypkecTaHCKOTO KpaeB B NIEPUOJ BXOXKAEHUS UX B cocTaB Poccuiickoil umnepuu. B crarbe packpbITO, UTO
CaMOJIepKaBHBIN pexuM Iapckoit Poccuu sBIAICS OJHUM U3 CaMBIX KECTKUX, B KOTOPOM HE OBLIO MpescTa-
BUTENBHBIX OPraHOB BJIACTH C 3aKOHOAATENBHBIMY ITOJTHOMOUYMAMH. braronaps pesomoyum 1905 r. n yapex-
JIEHHUIO TIEPBOTO poccuiickoro napiaamenta — ['ocynapcrBeHHoi nymbl B Poccuiickoit uMnepuu 1 ee Hauo-
HaJIBHBIX OKpauHax CcTano (popMUpOBaThCS M30UpaTenabHOE MpaBo. M30upartenbHoe mpaBo ObLIO HEPABHBIM,
COCIIOBHBIM, MHOTOCTYNEHYATBIM, KPOME 3TOr0, TAKUM KAaTETOPHUSM HACENECHUs, KaK JKEHIWHBI, CTYJCHTHI,
BOCHHOCIIy>KaIllKe, JIIa MOJIOXKE 25 JIeT U «Opo isure HHOPOALBI» BOOOIIE 3alpelaiock y9acTBOBaTh B BEIOO-
pax. IToxa3aHo, 4TO IJApU3M B CBOEM M30MpPATENHEHOM 3aKOHOJATENILCTBE eI HacelIeHHe Ha IPUIILIOE U KO-
pPEHHOE, a CpeAu MpPUIUIBIX, T.€. MEPECENEHIIEB, OTIaBal MPEINOYTEHUE Ka3adeCTBY, KOTOPOE SBISIOCH
MPOYHBIM OIUIOTOM I[apU3Ma B IIPOBEACHUU €ro KOJOHUATBbHON MONUTUKH B HAIMOHAJBHBIX OKpaHHAaX.
B T0 3xe Bpems aBTOpPBI OTMEYAIOT, YTO BHIOOPHI BIICPBBIE OTKPHUIM HEOBIBAIbIE BO3ZMOXKHOCTH Y4acTBOBATh
KOJIOHHANBHBIM HapoaaMm Poccnu B BeIGopax B [lymy. Ha ocHOBe apXMBHBIX MaTepHaIoB aBTOPHI CTaThH I10-
Ka3aJii, 4TO MpoBeJecHHbIE B Hauane XX B. N30UpaTeIbHble KAMIIAHUU MOJHSUIN Ha HOBBIH ypOBEHb 00IIECT-
BEHHYIO U HJeHHYI0 ki3Hb KazaxcraHa u cofeiicTBOBaIM POCTy HAIlMOHAIBHOTO CAaMOCO3HAHHs B 60ph0e 3a
CBOM IpaXkJaHCKHE IIPaBa U IOJIUTHIESCKUE CBOOOIBL.

Knioueswie cnosa: Kazaxcran, Poccuiickas nmmnepus, ['ocynapcrBennas myma, Manudect, CremHoit kpaid,
BBIOOpBI, TIpaBUiia BEIOOPOB, Lapu3M, Bpemennoe mosoxenue, CoBeTsl, pedopma, BHIOOPIINKH, 3aKOHOA-
TENbHAasH BIACTb.

K Hauanmy paccMaTprBaeMOro HaMH BpeMeHH B Poccuiickoit uMIepuu Ha3peBal CePbe3HbIN KOHGIMKT
MEXTy HApOXKIAIOIICHCS KaTUTATUCTHYSCKOW MPOMBIIIIIICHHOCTHIO U (peoganbHpIMU (DOpMaMU MTPOU3BOICT-
Ba B CEJIbCKOM X03sHCTBE. Tak Kak cTpaHa ObLIa arpapHO, TOJO ISl Hee ObLT HEPEIKUM SIBJICHUEM.

OnHUM U3 BaKHBIX (PaKTOPOB, MOJOPBABIIMX BIACTh caMoJiepKaBusi B Hadane XX B., ObLT pasrpom
poccuiickoro ¢ioTa B pyCCKO-IOHCKON BokiHe. [lopakeHHe pOCCHICKMX BOMCK 3HAYMTEIBHO OCIA0MJIIO T10-
JIUTUYECKOE BIIMSHUE JCPIKABBI CPeAV KPYIMHBIX MUMIICPHATHUCTHYCCKUX TOCYNapCTB, YTO HAHECIO CHIIBHBII
ylIap 1o 3KOHOMHKE POCCHHCKOro rocynapcrBa. Kak mosxke ormeuan nemyrtar oT KazaHckod ryOepHumn
N.B. T'omueB B IV I'ocymapcTBennoit nyme B 1914 1., «...pyccko-smoHCKas BoiHa oboniack Poccuiickoit
nmnepun B 2 400 531 529 py0., B To Bpemsi KOTJa BECh TOAOBOIl OI0/PKET CTpaHBl COCTABISLT YyTh OOJIBIIE
3 mupz py0. [1; 202].

B utore B cTpane Ha3peBalia peBOMIOLMOHHASA cuTyanus. [louTu Bce CIOM HAceNeHHMs], BKIIOYAs JaxKe
KpYIIHBII KanuTajg — JBOPSHCTBO, TPeOOBAJIH MPeoOpa3oBaHM B MOJMTHIECKOHN JKU3HA OOIIECTRA.

Ecii BepHYThCS K MPEIBICTOPUHN STHX COOBITHH, TO CIIEAyeT BCIIOMHHTD, 4TO B Poccuu B koHie XIX B.
He ObUTO MapJIaMEHTCKUX YUPESKICHHUN W IPYTHX MPEICTABUTEIHLHBIX OPTraHOB BJIACTH, UMEIOIINX ITOJIHO-
MOUYMS M3/1aBaTh 3aKOHKI. BCs 3akoHOMAaTeNbHAS BIACTh HAXOIMIACH B PyKaxX UMIIEpaTopa U €ro MpaBUTEb-
ctBa. B 10 e Bpems, B 1860—1870 rr. B Poccuu nmenanmch MOIBITKHA CO3AaHMS psiga GopM MECTHOTO caMo-
yrnpasienus. Hampumep, ropoackoe camoymnpasiicHie Obuto BBeAeHO 16 utoHs 1870 r., BBICIIMM OpraHoM
3TOr0 BBIOOPHOTO yupexaeHus Obuta ['opoackas 1yMa, KoTopasi BO3IJIaBIsuiachk TOPOJICKUM roJI0BOM. UiieHbl
TOPOJICKOTO CaMOYIIPaBJICHHSI HA3bIBAINCH «TJIACHBICY, OHU M30UPAJIMCh B COOTBETCTBUU C HMYIIECTBEHHBIM
IIEH30M M3 YHUCIIa TOPOJICKUX kuTelner. ['oposickoe camoyrnpaBiieHre XO0Th U ObUIO TIOJHOCTBIO 3aBHCUMO OT
LApCKOro MpaBUTEIbCTBA, T.€. OT TyOepHATOpa, TEM HE MEHEE OHO MBITAIOCH pellaTh Ha MecTax MpoOJIeMbl
IPaloOCTPOUTENHCTBA, HAIOr000JIOXKEHUs, 00pa3oBaHms, OOLIECTBEHHOTO MPaBONOpAaKa U T.0. B Teuenue
70-x romoB XIX B. ropoickoe caMOyIpaBicHHe ObLIO BBEACHO MOYTH IO Beel Teppuropuu Poccuu, kpome
[onmpm, ®uansaaun u CpenHedt A3un. ENMHCTBEHHBIM HCKIIIOUCHHEM CTalI0 IMPHHSTHE 1'0poaoBoro mo-
noxenus B r. Tamkenrte yepes 18 net, B 1888 r. OOpatnm BHUMaHUE Ha TUCKPUMHHALMOHHYIO COCTaBIISIO-
Y0 U30MpaTeLHONW CHUCTEMBI B 3TOT IPEJCTaBUTEIbHBIN opraH. Tak, 00Iee YHuCI0 TOPOJCKUX «TIIACHBIX)
— JIETyTaTOB COCTAaBIISIO 72 WeoBeKa, M3 HUX 48 M30MpaTvCh OT MPUILIOTO HACEICHHS, T.C. JBE TPETH,
1 24 — OT MHOPOIIEB, T.€. OT KOPEHHBIX kuTemneil. [lpu 3ToM Hago UMETh B BUIY, YTO OOIIEE YUCIIO IIPH-
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IIUTOTO HACEJIEeHHUs B O0IIel Macce COCTaBIsuIo Bcero 16 %. BeiboprmkamMu MOTIIH OBITH TOJBKO TE JIUIA, KTO
3HAJI PYCCKHU SI3BIK M COOTBETCTBOBAJI YCTAHOBICHHOMY HUMYIIECTBEHHOMY II€H3y. AHAJIOTUYHO, KaK H B
Poccun, mo manHOMy IlonmokeHuro m30Oupaniach TOpOJCKasi YIpaBa, BO3IJIABIIIEMasi TOPOJCKUM TOJIOBOM
[2; 6].

[IpumepHo B Takom ke nyxe pedopm Anexcanapa Il cymectBoBano B Poccun u 3eMckoe camoyrpas-
JIEHHWE, KOTOPOe JIENMIOCh Ha ye3Hoe U ryoepHckoe. OHU SBISUTMCH TEMH MPEACTABUTEIBHBIMUA OpraHaMu
BJIACTH, KOTOPHIE CyIIecTBOBaNU B Poccmiickoit mmmnepun no pesomoruu 1905—-1907 rr. Ilpu Bcem ToM, 9TO
3eMCTBa HE UMENH 3aKOHOJATEIbHBIX MOJHOMOYHN W HE BIMSUIM HA TIOJIMTUKY IIAPCKOTO MPABHTEIHCTBA,
OJTHAKO OHM YYHWIIM HAPOJI CAMOCTOSTEIILHOCTH B YIPaBICHUH CBOMMU JICTAMH, MIOCKOJIBKY KaXKIbIi PErHOH
MMeN WHIUBUAyaIbHbIE 0cOOeHHOCTH. O000Imas, MOXHO CKa3aTh, YTO OHHU JAENald BCe AJs OOJerdeHus
YKU3HU MPOCTOTO HACEIICHUS CTPAHBI.

Kak ormeuanoch Beime, Kazaxcran, kak 1 MHOTHE IPYTHe HAIIMOHAIBLHBIC OKPAWHEI, HE HMEN JaKe Ta-
KHX GOpPM caMOYTIpaBIeHHs, TaK KaK MPHYYaTh X K TMOJHTUYCCKOW CAMOCTOSATEILHOCTH HE BXOJMJIO B TUIa-
HBI T[ApCKOT0 TpaBuTeiabcTBa. CTENMHOM Kpail Ui caMoaepKaBusi HEOOXOIUM ObUT JIJISl HCTIOJIh30BaHUSI €ro
3eMenbHOro (hOHJA MO/ IepecesicHue 0e33eMEeNTbHBIX KPECThSIH, PHIHKA COBITA MPOMBIIIICHHON MPOYKIIHH,
a TakXKe TOOBIYH O0TaTHIX MPUPOTHEIX pecypcoB Kaszaxcrana.

B 3akoHOmaTeNpHBIX aKTax IApCKOro MpaBUTEIhCTBA BO «BpemeHHBIX Ilomokenmsx» 1867—1868 rr.
Obu1a chopmupoBana equHas 11 Bcero CTEMHOro Kpasi CUCTeMa KOJIOHHAIBHOTO yrpaBienus. [1lo nanaomy
[TomoxkeHnto HaceneHrue ObLIO MOCIECHO Ha 00JIACTH, OHU, B CBOIO OYepE/ib, — Ha YE3]Ibl, BOJOCTH U ayJIbI.
Bbuta co3maHa jkecTkas cMCTeMa KOJIOHHAIBHOTO KOHTPOJIS, KOTOPYIO BO3riaBiisul [ eHepan-ryoepHarop,
Ha3Ha4YaeMbIl CaMUM [apeM; BOCHHBIC TYOSpHATOPHI BO3TIIABIISUIN 001aCTH, Ye3HbIE HAYaIbHUKH — COOT-
BETCTBEHHO BoJiocTd u aynbl. CornacHo mganHOoMy l[lonoxenuro HaceneHue CTermHOro Kpas 00Jaraiaoch
TBEPIOH MOKMOUTOTHOM TTOIATHIO B TIOJIB3Y TocymapcTna [3; 260, 261].

Bo «Bpemennom IlonoxxeHnn» HMeEETCs TEPMHH «OOMIECTBEHHOE YIIPABICHUEY, ITOJI HUM TOHUMAITUCH
n30upaeMbIe CPOKOM Ha TPH T'0Jla BOJIOCTHEIC YIIPABUTEIM, OUU U ayJIbHBIC CTAPIIUHBL. Ay, KaK aJIMAHUCT-
paTuBHas eAWHUIA, co3aaBaiics npu Hanwauu oT 100 go 200 kuburtok, Bonocts — ot 1000 go 2000 kubu-
TOK. BOJIOCTH BO3MIIABISUTUCH BOJOCTHBIMH YIIPABUTEISAMH, a ayJIbl — ayJIbHBIM CTAPIIUHOMN, TPUYEM OBLTH
ycTaHOBJeHHI [IpaBuia, Mo KOTOPBIM ayJdbHBIM CTapIIMHON M BOJIOCTHBIM YIIPAaBHUTEIEM MOT ObITH M30paH
TOJILKO MECTHBIH JKHUTEIb, HE OTMIOPOYCHHBIN IO CYy/y, HE HaXOJSIIUNCS MO CIICACTBHEM, HE MOJIOXe 25 JeT,
a TakXkKe MOJb3YIONINICS YBAXKEHUEM U JIOBEPUEM Y HACEIICHHSL.

BrI00OpBI BOIOCTHOTO YIPaBUTEINS TPOM3BOIMIIUCH PAHBIIIE, YeM BEIOOPHI ayJIBHBIX CTapIIHH. B Kax 1ot
BOJIOCTH X035€Ba MATUICCITA KUOUTOK BBIJIBUTAIA OJHOTO BEIOOPHOTO, ChE3]l 3TUX BHIOOPHBIX U30HMpai BO-
JIOCTHOTO YIIpaBUTENs. BHIOOPHI MPOXOMWIN B MPUCYTCTBUH YE3HOTO HAYILHUKA U €r0 TIOMOIIIHUKOB, Ha-
OJI01aBIINX 32 MOPSIKOM U 3aKOHHOCTBIO.

AYIIBHBIN CTapIIMHA U30HMpaJICS IO CXOXKel cucteme. X03seBa AeCATH KHOUTOK M30UPaid OJTHOTO BEI-
OOPHOTO, CXOJT ATHX BHIOOPHBIX BHIOUPAJ ayIbHOTO CTapIIuHy. Ero BEIOOPHI TaKkke MPOXOIIIN 0] YCUIICH-
HBIM KOHTPOJIEM KOJIOHHAIBHBIX BIACTEH W BOJIOCTHOTO yIpaBuTels. M30paHHbIe BOJIOCTHBIC YIIPABHUTEIN
YTBEPKAATUCH BOCHHBEIM TyOEpHATOPOM, ayidbHbIC CTApIIMHBI — YE3THBIM HAaYaJbHUKOM. BpeMs u mecto
BBIOOPOB OTPE/CISUINCE 3TUMHU K€ YHMHOBHUKAMU KOJIOHHUAIBHOW amMuHUCTpanuu. Che3apl BBIOOPHBIX
OTIPENICIISUTA JKAIOBaHbE OpraHaM «OOIIECTBEHHOTO YIPaBIICHHUS» Ka3axoB. BOJIOCTHBIM YIpaBUTENSIM |
ayJlbHBIM CTapIIMHAM BBIIABAINCH OCOObIe OPOH30BbIC 3HAKH JIISl HOICHHS MPU OCYIIECTBICHUU CITyXeO-
HBIX 0053aHHOCTEH, a TAaKXKe CITyKCOHBIC MIeYaTH.

BosocTHbIe yripaBUTENN HAXOMIINCH B MTOTYUHEHUN YE3THOTO HAYalIbHUKA U BBIMTOIHSIIN BCE €T MpH-
Ka3pl. Kpome 53TOro, OHU HANENSUINCh aJIMHUHUACTPATUBHO-TIONHUICHCKIMU TIOJTHOMOYHMSMH: CIICTUIIN
3a OOIIECTBEHHBIM MOPSIKOM U TIPUBOAMIN B UCIIOIHEHUE Cy/NeOHBIC PEIICHUs HApOJHBIX CYIOB, 32 HeMa-
JIOBa)KHBIC MTPOCTYIIKA OHU MOTJIU TIOJIBEPraTh BUHOBHBIX apecTy A0 TpeX JHel u mTpady 1o Tpex pyouel, a
TaKXKe CIIEIIVITH 33 UCTIPABHBIM COOPOM TOJIaTeH 1 HAJIOTOB.

AYIIBHBIN cTapIInHa, HAXO/SCh B HEMOCPEICTBEHHOM MOJYMHEHUHU BOJIOCTHOTO YIIPABHUTEIS, UCIIOTHSIT
B ayJie Te ®e 005S3aHHOCTH, KOTOPHIC JICKAIM HAa BOJIOCTHOM YIpPABUTENIC B BOJOCTH. JIWII, COBEPIIMBIIUX
HEMaJIOBaXXHBIC MTPECTYIUICHHSI, ayTbHBIN CTapIIMHA HAITPABISUT K BOJIOCTHOMY YIIPABHUTEINIO JUIS pacCMOTpe-
Hus nena. [Ipu opraHax «oOIMECTBEHHOTO YIPABJICHUS» Ka3aXOB HAXOJWJICS HEOOIbIIONH aMHUHUACTPATHB-
HBII IIITAT, COCTOSIBINNN U3 TUCHMOBOJUTENSI U PACCHUTLHBIX, KOTOPBIE COACPIKAINCH 3a CUET CPEJCTB Hace-
nenus [3; 262, 263].

Cormacao «CremHOMy mojoxkeHHio» 1891 T. cucreMa KONOHHATBLHOTO W MECTHOTO YIIPaBJICHHS
He mpeTepriena ocoObIXx m3MeHeHuH. [lo-npexHeMy «0OIECTBEHHOE YITPABIICHUEY Ka3aXOB BO3TJIABIISIOCH
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BOJIOCTHBIM YIIPABHUTEIEM U ayJIbHBIM CTApIIMHON. [IpakTruecku He OBLTHM M3MEHEHBI XapaKTep W MOPSIOK
ux BBIOOpOB. OJHAKO TMPABUTENBCTBO, YYUTHIBAS OMBIT TPEKHUX JIET, TOCTapajoch YBEITUYNUTH
WX JKaJIOBaHbE, a C JPYTOil CTOPOHBI, YCHIIMIIO Haka3zaHUE 3a 370ynoTpebieHrne MOHKHOCThIO. Tak, Hampu-
Mep, JKAIOBAaHbE BOJOCTHOTO YIPABUTEINSI OMPEIEISLIOCHh BOIOCTHBIM che3aoM oT 300 1o 500 py0. AynbHbIiH
crapmyHa 1Mo HOBBIM «lIpaBmiiam» mor moirydars 1o 200 py0. B o, Toraa Kak B MPEABIIYIIAX ITPABHIIAX
3Ta cyMMa BOBCE HE OTrOBapHBalach, a 1aBajach Ha «yCMOTpeHHe» HaceneHud. Kpyr moimHomounii «o0riect-
BEHHOT'O YNPABICHUSD» OCTABAJICS MPEKHUM M Kacajics cOOpOB HAJIOTOB U MOJAaTel ¢ HaceJIeHuUs, oAaepKa-
HUS OOILECTBEHHOTO MOPSAKA M pealn3alii MPHKa30B KOJOHHAJIBHBIX BIACTEH CpeAr MECTHBIX KHUTEIeH
[3; 272]. Ilapu3M B TIEpPCIIEKTUBE HAMEPEBAJICS CACIIATh «OOIIECTBEHHOE YIIPABICHHUE) Ka3aXxOB YNHOBHUKA-
MH CBOETO KOJIOHHAIIFHOTO armapara.

[oxpiToXKMBas CKa3aHHOE, OTMETUM, YTO OPTraHOB CaMOYINpaBiICHHUs U U30uparTenbpHoro npasa B Cren-
HOM Kpae He Obu10. B TakoM coctossanm CremHoi M TypkecTaHCKHH Kpas HaXOIWINCh BIUIOTH JO CBEpIKe-
Hus umneparopa Hukonas I u npuxona k Binactu B Poccun Bpemennoro IIpaBurtenscraa.

Havanom nepBoii pycckoit peBoitoruu ctan paccrpen 9 sHsapa 1905 r. MuUpHOR AeMOHCTpaluy, me-
el ¢ meTuiuer K uapro. B nctopuko-mpaBoBoii muTepatrype 3To cOObITHE MOMYYHIIO Ha3BaHUE «KPOBAaBOE
BOCKPECEHbE» WM CTaJI0 JIETOHATOPOM B3PBIBOONACHOW 0OCTaHOBKH, mmapuBiieil mo Bce Mmmepuu. Ilocrme
«KpoBaBbIx» coObIThii B IlerepOypre Munuctp nnoctpanusix aen I1./1. Carononk-Mupckuii ObL1 yBOJIEH,
Ha ero Mecto ObUT Ha3Ha4YeH ObIBIIMI MOCKOBCKHHU ryOoepHatop A.I'. Byneirun. Kak ormewaror poccuiickue
ydeHsle, 3uMoii 1 jeroM 1905 . Mo Bcel cTpaHe B TOPOJaxX M EPEBHAX HAYATHUCH MACCOBBIC OCCITOPSIKH.
B cenpckoii MECTHOCTH TpaOWiIU M KTJIH JBOPSHCKHE YCaabObl, PEBONIOIMOHHBIE HACTPOSHUS TEPEKHUHY-
JIUCh ¥ HA apMHUIO.

B crnoxxuBIIMXcs MOTUTHYECKUX YCIOBUSAX JIETETaIHsl OT Che3/1a 3eMCKHIX U TOPOACKHUX JesTenei moce-
THJIa IMIIEPaTOpa U MpHU3Baia ero BBecTr B Poccum mpencTaBuTeNbHBIN OpraH Ha BRIOOPHBIX Hadanax. L{aps
Hukomaii 11 ObUT BEIHYX/ICH COTJIACUTRLCS HA CO3/IaHUE TAKOTO 3aKOHOJIATENILHOTO yupexkaeHus [4; 366].

[loxroroBka 3aKOHONpPOEKTa O HOBOM OpraHe BJIacTH — [ OCyJapCTBEHHOH OyMmMe NpOXOIuia
B [lereprode u nmenyercs B ucropun kak «llereprodckoe coBemanue». I1ockombKy pa3paboTKoON TaHHOTO
3aKOHA 3aHUMAIHCh TMPEICTABUTEIN NPAaBAINMX KPYroB, KpymHas Oypxyasus H apUCTOKpaTHs,
OH COOTBETCTBOBAJI AyXy TOCYAapCTBEHHOH MOMUTHKU Poccuy 1 MX OTHOIIEHHUSM K IpaBaM H cBoOo1aM de-
JIOBeKa M rpakaaHuHa. MIToroM TBOpYECKOro copemanus ctan Manudect, onmyOaukoBaHHBIA 18 derpast
1905 r., KOTOpHI 0OBSBIII O HAMEPESHHUH CO3/1aTh 3aKOHOCOBEIIATEbHYIO ['ocynapcTBerHyt0 aymy. [1ozxe,
6 aBrycta 1905 r., Beiien cam ManudecT, UMEHyeMbIil B UCTOPUH «OYJIBITHHCKOH AyMOI», IOCKOJIBKY pa3-
pabaTsIBaJICS MO PYKOBOJICTBOM MUHHUCTpa BHYTpeHHHX Ael Poccuu A. BynbeirnHa.

CorracHO JaHHOMY 3aKOHY IMpemnoiaraiock co3naTth Jlymy He mosmHee ssHBaps 1906 r. CyTh 3akoHa
3aKII0vaiach B cieqylomieM: U30upaTebHBIX MMPaB JUILAINCH JKEHIIWHBI, BOCHHOCIYKAIKE, YJaluecs 1
paboume. Jlns kpectbsaHcTBa Poccuu ycTaHaBIMBAINCH 4-CTyNEHUYAThe BBIOOPHI, AJSl 3eMJICBIAAENbLEB
Y TOpOXKaH, 00JaIaoNINX UMYIIECTBEHHBIM IIEH30M, — 2-CTyIIEHYaThle; Ha KPECThSIH B UTOT€ MPUXOAUIOCH
42 % BBIOOPIIMKOB, Ha 3emieBianenbieB — 34 % u 24 % — Ha ropo’kaH, UMEBIINX UMYIIECTBO HE MEHEE
1,5 THIC. PYO., @ B cTOJIUIIAX — HE MEHee 3-X ThIC. pyo. [4; 367].

HeBoopy>keHHBIM T1a30M BHIHO, YTO BBIOOPHI B JlyMy ObUIM HETIPSIMBIMH, HEPABHBIMH U MHOTOCTY-
reH4YaTeiMH. Bce nmubepanbHble TeMOKpaTHYeCKUEe MapTUHA W OpraHu3anui Poccun oOBSBHIN OOUKOT «0y-
JBITMHCKON myme». [lapu3m BHOBB momen Ha ycTynku. Crnenyrommid 3akoH o yme Obu1 ornamen B Manu-
decte 17 oxTsa0ps 1905 r., KOTOPBIH 3aKpenui 3a HEH 3aKOHOAATEIbHBIC MTOJTHOMOYHS. [ 'OTOBHICS JaHHBIN
3akoH npeMbep-MmuHUCTpoM C.}HO. Burte 1 umenoBaicst «O0 yCcOBEpIIEHCTBOBAHWN TOCYIapCTBEHHOTO TI0-
psaka». B manHoM 3akone (1.1) oTMeuanock, 4TO Haphb JapyeT OCHOBBHI MpaKJaHCKOi cBOOOIBI B BUIE HE-
MPUKOCHOBEHHOCTH JINYHOCTH, CBOOOIBI COBECTH, CJIOBA, COOpaHHS M CO3BIBOB; B I1.2 TOBOPHUTCS, YTO Laph
obelaeT MpUBICYb T€ KIacChl HaceneHus1 Poccuu, KoTopble OBIIN JIUIICHBI N30HUPaTEebHBIX MPaB; B 1.3 OBI-
JIM YCTAHOBIICHBI HE3BIOJNEMBIE MPaBIIIa, YTO HUKAKOW 3aKOH HE UMeeT CHIThl 6e3 ojo0peHust [ocynapcTBeH-
HOU yMBl, T.e. Jlyma o0BbsABIsIIaCh 3aKOHOAATEIFHBIM OpraHoM. B 3To ke Bpems BbimIen 3akoH 00 oOpa3zo-
Baanu CoBeTa MHHHCTPOB | 1p. [5; 90, 91].

B cootBerctBHM ¢ Manudectom 17 oktsaops 1905 r. Obuti U37aHBI U3MEHEHHUsS O BbiOOpax B ['ocymap-
CTBEHHYIO 1yMmy. BeIOOpsI Bipens OyayT MpoXoauTh Mo 4-M KypusiM, K 3-M paHee HpeAsoKESHHBIM (3eMile-
JeNTbYECKOM, KPECThHCKOW U TOPOACKOH) B HOBOM 3aKOHE Oblia nobaBieHa «paboyas» Kypus [5; 91]. Tak-
K€ TIpaBa yJacTHsl B H30paHUH BBHIOOPIIIMKOB B TOPOJICKHE M30HMpaTeIbHbIe cOOpaHus OBLIN PacCIIMpPEHEI 3a
CYET MPEIOCTaBICHUS N30UPATEIBHBIX MIPAB TOPOJICKUM KXUTEISAM, BIIAJCIONIMM B TEUCHUE TOAa HEIABUKH-
MBIM HMYIIECTBOM, IUIATSIIAM KBapTHPHBIA HAJIOT, MMEIONIUM TOPTOBO-IIPOMBINIICHHOS MPEIIPHITHAC

68 BecTHuk KaparaHauHckoro yHvusepcuTeTa



VI36V|paTeanoe npaBo n ero ocobeHHocTn B KasaxcraHe...

B IIpeJieiax ropoja, a TaKkKe JIMaM, TPOXKUBAIINIUM B TpeeiiaX ropojia, MOTyJaroIluM TTEHCHIO WU CO-
JepKaHue 3a CIy>KOy B TOPOACKHX HMIIM 3€MCKUX COCJIOBHBIX YUPEXKACHUAX, WIH TOPOACKUX JKEIE3HBIX I0-
porax. beum pacmupens! n30upaTeNnbHbIe MTpaBa ceabyanaMm (11.3) 3a cueT MPeIOCTaBICHIS JINIaM, KOTOPBIC
HE MEHEe roJla Ha OCHOBE JIOTOBOPA YIPABISIOT UMCHHEM, TUIATAT COOPHI U T.1., IPaBa y4acTBOBATh B BHIOO-
pax B Jlymy. IlpemocTaBmsuinch m3buparenpHbie npaBa (11.4) HACTOSATENSIM IEPKBEH MM MOJUTBEHHBIX [0-
MOB BCEX BepoHCIIOBenaHuil. M30uparesbHble IpaBa ObUIM MPEIOCTaBICHBI pabouuM (GaOpuK U 3aBOIOB
(1.5), T.e. OHM MOTJIM Y4acTBOBATb, €CIIH MPENNPUITHE UMEET PadOUNX MYXKCKOTo mojia He MeHee 50 uerno-
BEK.

B nmanHOM 3aKOHE TO KaXXAOMY TOpOAY OBLIO OMpEeAeNieHO KOJMYECTBO BBIOOPIIMKOB OT TyOepHHIA
¥ TOPOJIOB: HampuMmep, o Actpaxaau — 2 4ei., o Kazanu — 2, Mockse — 35, mo IletepOypry — 24, Ca-
mape — 1, [lepmu — 10, Ybe — 4 u T.1. [5; 96].

B 3akone yka3piBanoch, 4To paboune M30UparoT U3 CBOEH CPeabl YIIOJIHOMOYEHHBIX C OOIIUM YHCIOM
pabounx ot 50-1000 — oawH YIIOJTHOMOYCHHBIN, & CBBIIIE THICIIA — TI0 OJHOMY YIOJHOMOYEHHOMY OT
KaKI0W ThICSYH. Jlanee yrmoJHOMOYCHHBIE OT pabounx M30UPAIOT U3 CBOCH Cpelbl B TyOSpHUSAX W TOPOAax
BBIOOPIIUKOB Ha ChE3]Ibl TYOCPHUM WK TOpOAOB. M30uparenpHble mpaBa HMEIOT paboyre, mMpopadboTaBIIHe
Ha TIPEANPUATHIX HE MEHee 6 MECSIIeB U JOCTUTIINE 25-IETHETO BO3pacTa.

CrneyeT OTMETHTD, YTO U30MpATENbHBIC paBa OBUTH MTPEIOCTABICHBI U KOJIOHUAJILHBIM OKpanHaM, Ky-
na sxonwn CrenHoit u Typkectanckuii kpasi. Ero aHanmn3 Oyznet paccMOTpeH 4yTh HIKE, a ceiiuac HeoOxo-
IUMO yKa3aTh, YTO BCIe 3a M3AaHneM 3akoHa o0 yupexzaeHun [ocymapcTBeHHOW DyMbI BBIIIEN 3aKOH
ot 20 derpansa 1906 r. 06 yupexxaennn I'ocynapcTBeHHOTO coBeTa. JlaHHBIA OpraH ObUT yUpEKIEH IS paB-
HOBECHsI TIOJIMTUYCCKUX CHJI U cliepkuBaHus ['ocymapcTBeHHOM TyMbl B HHTEpecax camozepxapusi. OH Tak-
K€ MIMEJ 3aKOHOJaTeNbHbIE TIOJTHOMOYHS, 00Ias YHCICHHOCTh ceHAaTOpoB coctapisiia 200 denoBek, 9acThb
KOTOPBIX Ha3HAYAJIOCh MOHAPXOM, a OCTaBIIAsICS OblIa BEHIOOPHOM.

Ecmn lyma uzbupanack cpokoMm Ha 5 jeT, To ['ocynapcTBeHHbIH coBeT — Ha 6 JeT. OcoOeHHOCThIO
JAHHOTO YYPEXKIICHUS SBISIIOCH TO, YTO OH OBLI BEpXHEW MajiaToM, MMOCKOJBKY Bce MpUHATHIE J[ymoit 3ako-
HOTIPOEKTHI JTOJDKHEI OBUTH OBITH 0100peHs COBETOM, a 3aTeM IMOMAIMHMCAHBI UMITepaTopoM. To ecTh cama 3a-
KOHOJIaTeJIbHAS MTPOIEAYPa, IPH BCEX YCTYyNMKaX [aps BOCCTABIIEMY HapOay, MPAKTUYECKH OCTaBaJIach B €r0O
pyKax, ¥ HU OJUH 3aKOH HE MOT HpouTH 0e3 omoOpeHHst mmrieparopa. Jlyma NMpakTHYECKH HaXOAUIach
B KECTKHUX THCKaX CaMOJepKaBHOU BIACTH.

Cremyer oTMeTHTh, 9TO CEHAT OCYIIECTBIIST BBIOOPHI M3 CIEAYIOIMIMX COCTIOBHiL: 1) IpaBoCIaBHOTO
IYXOBEHCTBA; 2) T'yOEpHCKHX 3€MCKUX cOOpaHUii; 3) ABOPSHCKUX 0OLIeCTB; 4) akaJeMUu HayK U YHUBEPCHU-
TETOB; 5) TOPTrOBO-IIPOMBINIUICHHBIX KPYyroB. B ocHOBe m30MpaTelbHOTO MpaBa B ['ocynapcTBEHHBIN COBET
JIeXKaJT BRICOKUI UMYIIIECTBEHHBIHN TIeH3 [6; 15, 16].

Cytb 3akoHa o ['ocynapcTBEeHHOM COBETE ObLIAa B TOM, YTO OH OBUI IPEIHA3HAYCH UTPATh POJIb Daphepa
JUTSL 3aIIUTHI CaMOJCPKaBHBIX YCTOCB IMApCKoi Poccum m ycMupeHus: IeMOKPaTUYECKUX MapTUH U OpraHu-
3a1[ui, KOTOPbIE BOMAYT B HIDKHIOIO TIajIaTy mapjiaMeHTa.

Hns sapomoB CrenHoro n TypkecTaHCKOTO KpaeB ObUTa co3maHa ocodask KOMHUCCHS, KOTopash BRIpado-
Tana cneuuanbHble [IpaBuna Ykazom ot 22 ¢eppans 1906 r. «O nmpuMeHEHUH K 00nacTaM AKMOJIHHCKOM,
CemumnanatrHcKoOH, Ypansckoi u Typratickoit [lomoxkennst o BeIOOpax B ['ocymapcrBeHnyro mymy». Ilomm-
THYecKas mojorieka STux [lpaBui 3akimodanach B TOM, 9TO MPHUILIOTO — IEPECEIeHUYECKOT0 HaceIeHHs
OBLIO HAMHOTO MEHBIIE, YeM KopeHHoro. [1o3ToMy mapu3m HE MOT JIOMYCTHTh YHUCICHHOCTH JCTYTATOB I10
KOJIMYECTBY JKUTEINIEH, TOCKOJIBKY B TIAPIAMEHTE MOTJIH BOSHHKHYThH BOTIPOCH 00 M3MEHEHNUHU KOJIOHUAIIEHO-
TO yINPaBICHUS W JiaxKe TPeOOBAHUS MOJUTHUYCCKHUX MPAaB M IPAXKJAHCKUX CBOOOJ HACEJICHUIO TUX PErho-
HoB. Tak, HampuMep, HeKopeHHoe HaceneHue B Typkecrane k 1905 r. coctaBuio B obnactsax: depranckoit
— 0,67 %, Camapkanackoit — 2 %, Ceip-Jlapeunckoit — 5,4 %, Cemupeuenckoit — 12 %, 3akacnuiickoi
— 15,7 % [7, n.67]. B CrertHoM Kpae, HanpuMep, oH ObLT HECKOJIBKO BhImIe. Tak, B AKMOJTMHCKOW 00J1acTi
B 3TOT mepuoy mpoxuBamu 803 994 denoBeka, W3 HHUX TMPHUILIOE HACEICHHE COCTaBsLIO Becero 361 770,
B CemunanatuHckoit oomactu u3z 686 053 yen. mons mpunuioro Hacenenus obi1a 94 352. B cpennem ka3zaxos
B IBYX obmactsx 6sw10 72,1 % [8; 178].

B cBs3u ¢ atum Obuto co3gano Ocoboe coBelanue o npeaceaarenbctsoM rpada .M. Conbckoro,
B KOTOPOM TPUHUMAII YY4aCTHE TJIABbI KOJIOHHANBHBIX aaMuHUCTpanuii Kasaxcrana u Typkecrana. Hampu-
Mmep, Typkecranckuii renepai-ryoepuatop H.H. Tesmén, oOpamascs k OcoOoMy COBEIIaHHIO, YKa3BIBAI,
YTO MHTEPECHI MPUIILIOTO, TIIABHBIM 00pa30M PYCCKOTO HACEJICHHUS, BO MHOTOM HAaXOJAATCS B MIPOTHBOPEUUN
C MHTepecaMH KOPEHHBIX kutenei. [lo ero MHeHHIO, TpeOCTaBICHHE PABHOIIPABHOTO MPEICTaBUTEIHCTBA
JTAHHBIM KaTETOPUSM HACENeHWS HAaHECYT YIIepO KOJOHWAIBFHOW TOJUTHKE MPAaBUTEIhCTBA B PETHOHE
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[6; 38, 39]. [lo oduumansHbIM naHHBIM B TypKecTaHCKOM TreHepai-ryOepHartopcTBe Ha 1 siHBapst 1904 T.
npoxkuBasi 5 MitH 890 THIC. YemoBek [7, 1.69].

Jns yBenudeHus mpuIuIoro HaceneHus B TypkecTaHCKOM Kpae jAeicTBoBaio IIpaBuiio: Kk pycckoMy
HaCeJeHUIO MPUYHCIAIOTCS BCE JIMIA, HE MPUHAIeKAIINE K Ty3eMHOMY HAaCEIEeHHUIO, YTO BBI3BAJIO BO3-
MYII3EHUE Y MECTHBIX OOLIECTBEHHBIX M MOJUTHYECKUX opraHusauuii. B pesymnprare 25 mapra 1906 r. Mu-
Huctp BHyTpeHHux aen IL.H. /lypHoBo B mpoekt mo BbiOOopam fan oduIHUaIbHOE YTOUYHEHHE, TIe OBbLIO
BKJIIOYEHO MPUMEYAHUE: «...pPYCCKOE HACEICHUE — 3TO TOJIBKO PYCCKUE MO MPOUCXOKACHUION [7, 1.84].

B xoxe moaroroBkm BbIOOpOB B Jlymy y Oco0oro coBemiaHHs BO3HHK HOBBI BOIIPOC: Kak OBITh
C HACEJICHHEM, MPOKUBAIOIINM Ha TEPPUTOpHUH OBIBIICH bykeeBckoit opapl — Mexmay Bonroit m Ypamom?
[o pemennio MuHKCTpa BHYTPEHHHUX [1e1 OBUIO MperocTaBieHo 1 JemyTaTcKoe MECTO Ka3axCKOMY Hacee-
HUIO U 1 — Kanmbikomy [7, 1.52]. B o6eux Jlymax oT maHHOTO pernoHa U30Hupaics OT Ka3aXCKOTo Hacele-
HUSl U3BECTHBIN OOIIECTBEHHBIN AesTenb baxTeikepelt KynmmanoB. OH okoHuUnn OpeHOYPrcKyr THMHA3UIO,
no3xe, B 1889 r., — Cankr-IletepOyprckuii yausepcurer, ¢akynbteT «BocrokoBeaenus». b. Kynmanos
OBUI OJIHUM W3 TIEPBBIX Ka3axOB, MOJyYHBIIUX CTEIEHb MAarucTpa CIOBECHOCTH, B COBEPIICHCTBE BIIAJIE
TIEPCUACKUM, TYpPEIIKUM, Ka3aXCKUM M TaTapckuMm si3bikamu [9; 129]. o apXWBHBIM JaHHBIM OH CITY>KHJ B
JIOJDKHOCTH PYCCKOTO COBETHHKA BO BHYTpeHHEH opze, UMel YMH TUTYJIpHOTO coBeTHHKA [ 10, 1.2-2 00.].

BosBpamasich kK 3aKOHOAATENBCTBY O MOTHOMOYMAX [ 0CynapcTBEHHOW AyMBI, CI€AyeT OTMETUTbh, YTO
UMIeparop B cooTBeTcTBHHU cO cT.87 [IpaBun o BEIOOpax, KOTOPbIE BBILUIM 32 3 THS 10 CO3bIBA MapIaMeHTa,
23 anpenst 1906 1., MOT B IEpHOA KAHUKYJI IEMYTaTOB MPHHATH 3aKOHOMPOEKT 110 COOCTBEHHOW WHULINATHBE,
a TaKke UMeI paBo pocmycka ['ocymapcTBeHHO# nymbl u I'ocymapcTBeHHoro coBera. CoracHo cr.14 maH-
HOTO 3aKOHA TOCyIaph SBJSUICS «BOXKIEM» apMHUH U (pI1oTa, B COOTBETCTBUU €O CT.81 MUHHCTPHI U BCE Ipa-
BHUTEJBCTBO HECYT OTBETCTBEHHOCTHh TOJBKO Tepes IapeM. BiacTe MOHapxa B HOBOM 3aKOHE OIpe/eieHa
KaK BEpXOBHAas M caMmojepkaBHas, Jlyma Oblla orpaHuueHa B PacCMOTpEHHH OO[pKeTa CTpaHbl W T.1.
[11;22].

OT0 eme pa3 MOATBEPKAAET CIaOOCTh MPEACTaBUTENBHOTO OpraHa, yupexaeHHoro B Poccun, B TO ke
Bpems ['ocymapcTBeHHas Ayma SBIISJIach HEOBIBAJBIM SIBICHHEM B OOJIACTH HAapOAOBIACTHA I UCTOPHHU
CTpaHBI C )KECTKUM TOTAITUTAPHBIM PEKHMOM.

Ocoboe coBemianue, HAKOHEL], BBIPAOOTAIO YUCIEHHOCTD JEyTaTOB, KOTOPHIE TOJKHBI MPEICTABISATD
Crennoii u Typkecranckuii kpasg B ['ocymapcTBeHHoil nyme. B cootBercTBuM ¢ pemennemM Ocoboro cose-
manus 22 ¢espans 1906 r. 6pun yrBepxkaeHsl [IpaBuna B CtenmHoM kpae, 23 ampenss — B TypkecTane u
25 mMapTa — I KOYeBHUKOB BHYTpeHHEH Opapl.

3akoHomaTensCTBO it CTermHOro Kpast yrBepauiao 10 JemyTaTcKuX MeCT, T.e. OT KaXKIoH u3 00J1acTeH,
AxmonuHCKOH, Ypanbckon, Cemunamatuackor u Typraiickoit, m30upanu mo 1 memyraty OoT pycCKOTo
W Ka3aXCKOT0 HaceNleHHs, OTACIbHO 2 MecTa ObLIO BbIIENEHO Ka3adecTBY — CHOMpCKOMY M Y pallbCKOMY
BOMCKY.

TypkecTaHCKHA Kpail MOTYYHII 5 MECT Uil KOPEHHBIX JKHUTEJEH, CTOJIBKO XKe — IMepeceieHYeCKOMY Ha-
cenennto. ['opon TarkeHT moayumi 2 MecTa, KazauecTBo CeMupeueHCKux Bokick — 1 mecto. OOImas duc-
JIEHHOCTH JaemyTaToB oT CtemHOro n TypKecTaHCKOTo Kpasi cocTaBmiia 24 MecTa, CIo/ia jK€ BXOAMI JeImyTaT
0T Ka3axoB BHyTpenneit opasr [6; 39, 40].

B IlpaBunax o BeIOOpax B m.4 0TMEYANOCh, YTO B Kaxaoil obmactu coznaercs ObnactHoe coOpaHue
BBIOOPIIMKOB OT HMHOPOJYECKMX BoJocTeil. BrpiOopmuku wu30uparoTcsi Ha BOJOCTHBIX Che3laX — II0
2 yenoBeKa OT K01 BOJOCTH. J{J1s1 M30paHus OT TOPOACKOTO M OCEAJION0 HACeNEHUs, He IPHUHAJICIKALIETO
K MHOPOJLIAM M Ka3akaM, B KaXIOH 00JIaCTH Takke 00pa3yroTcs COOpaHus BHIOOPIIMKOB. BhIOOPIIHMKH H3-
OmparoTcs che3laMH TOpPOJICKUX M30Mpareseil, BOIOCTHBIMHA U CEIbCKUMHU yYaCTKOBBIMH CXOJaMH YIOJIHO-
MOYCHHBIX OT Bosoctelt [12, m.12].

B urore nomyuanock, 4to no HoBbeIM [IpaBuiam, kak u no Bcelr Poccuu, B kpae kK BeIOOpaM He AOmMyc-
KaJiCh JIMIA MOJIOXKE 25 JIeT, cTyleHuYecKas MOJOAEKb, BOCHHOCTYXaIe, «0poasyre HHOPOILB, HHO-
CTpaHHBIC MTOJaHHBIE U JKEHIIMHEI. B oTimune oT mpexHuX «OyNBITHHCKHUX» MPaBHII 0 BIOOpax B Jlymy He
JOITYCKAINCh MHOCTPAHIIBI U MTOSIBUIICS TEPMUH «Opoasure WHOPOAIs». Ha Ham B3risa, XoTa HHOPOAIIAMU
Ha3bIBAIM BCEX IMPEICTaBUTENEH HAIMOHANBHBIX OKPaWH, K «OpOASYNM WHOPOJIAM» OTHOCHIIMCH JKUTEIH
Kpaiinero Cesepa u dansHero BocToka, 3aHnMaBIInecs OXOTOH U phIOHOHN JIOBJIEH, HE MMEBIINE MOCTOSH-
HOT'O MecTa >KUTEIbCTBA.

JJis pa3snuYHBIX KaTeropuil HaceleHMs LIapu3M yCTaHOBWII OTAeibHbIe [IpaBuna Beibopos. Hampumep,
Ka3adecTBO W KOUeBHUKU CTEITHOTO Kpas MPOXOIWIH 0 2-CTyIIeHYaTBIM BBIOOpaM, KpecThsiHE AKMOJIUH-
ckoif 1 CeMUpedeHCKON o0acTeld — 1o 4-CTyneH9YaThIM, KOPEHHBIE KUTETH TypKeCTaHCKOTO Kpas — I10
4-cTymeHYaThIM, TOTJa KakK MPUILIOMY HAaCEJICHUIO YCTAHABIMBAINCH 2-CTyIIeHIaThie BEIOOPEI [6; 40].
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5 mas 1906 r. Belmen Yka3 naps u npaBuTedbcTBYOmero CeHata o MpoBEJCHUH BBIOOPOB B HAIMO-
HaJbHBIX OKpamHaX: 15 Mas — B Ypanbckoit o6actu, 17 mas — B Actpaxanckoii, 21 mas — B Typratickoi
uT.a. [13, 1.48 00.].

PaGora I TI'ocymapctBenHoi nymel Hayanach 27 ampenst 1906 1., Torma Kak B 3TO BpeMs BBIOODEI
B CTermHOM Kpae erle IpoaoDKaich. Ha Mecta B perrnoHbI HallpaBISINCH CIIEMANbHEBIE TeJIerpaMMBbl Opra-
HaM >KaHZapMEepHUU U OXPaHHBIM OTACIEHUSIM (MOTUTHYECKOHN MONUIUH), 9T00bI B JlyMy He MpOLUIH JIHIIA,
OMITO3UIIMOHHBIE CYIIECTBYIOIEN BIacTh. Ha MecTax mpumuioe, ka3axCKoe HaceleHHe M JaXe Ka3adyecTBO
OTMeYaId MHOTOYHCIICHHBIE KaloObl U HapylieHus. OO 5TOM roBOpAT clieAytomue GpaxkThl: HarpuMmep, SIkos
Eromkwa B cBoei xanode ot 4 Mast 1906 1. B KOMHCCHIO TI0 BRIOOpaM IMHCAJI, 9TO MIPAKTUICCKHA TAWHOTO TO-
JIOCOBaHMS HE OBLIO, TaK KaK aTaMaH CO CBOMMH MTOMOIITHUKAMH CTOSUIA BO3JIE SAIIHKA U CMOTPENH, KTO Ka-
KHe 1Iapsl Opocai 3a Hero wik npotuB Hero. Janee S. Eromkud otMedan, 4To «...KaXIbli BEIOOpHBIH, Ta-
KHM 00pa3oM, MOABEPrajcs HpaBCTBEHHOMY [IaBJICHHIO CO CTOPOHBI aTaMaHa, U BEChbMa BO3MOXKHO (hu3nde-
CKMM HaMEKaM CO CTOPOHHI Ka3HauelcTBay. CBOIO jKajao0y OH 3aBEpIIaeT TEM, 4TO BCS MPeABBIOOpHas pabo-
Ta OblIa IPOBE/ICHA CEKPETHO, a CAMH BHIOOPHI MPOBOIUIIMCH O] IABICHUEM, M BCE 3TO BBICIIMMH BIACTIMHU
MpU3HAHO NpPaBUIBHBIMY [14, 1.3].

MecTHBIE BIaCTH BO BpeMs IIPOBEACHHS BHIOOPOB Moiydain oT MUHUCTEPCTBa BHYTpEeHHHX aen Poc-
CHICKOHM MMIIepHH LUPKYJIsipHBIe iucbMa. Hanpumep, B CtrenHoit kpait 29 saBaps 1907 r. ObU10 HAaNpaBiIeHO
MUCBMO, B KOTOPOM TpeOOBaJIOCh JaTh CPOYHO MH(POPMALHUIO O TE€X WIM WHBIX KaHAUAATax B ACMyTaTbl U
XapaKTEPUCTHKY WX TOJUTHICCKUX B3ISLIOB [15, m1.222].

Kpome a3TOT0, MECTHBIE TONHIIEHCKHE Yepe3 CBOM CTPYKTYphl M HMH(POPMATOPOB HETIIACHO COOMpAIH
BCIO MH(OPMALIMIO, KOTOpasl Kacajlach CBEICHUH, B3IJISI0B M BBICKA3BIBAHWH TOTO WJIM WHOTO KaHAMZIATA.
B koHIIe OHH POTHO3UPOBATIM BO3MOXKHYIO MX PA0OTY WM YYacTHE B TEX WJIM WHBIX MAPTUSX U QPaKIUIX.
Takast moapoOHast nH(opMarusa Obljla coOpaHa Ha BCeX KaHIAMIATOB B JemyTaThl, n30panHbixX Bo Il ['ocynap-
CTBEHHYIO AyMy [16, 1.179].

[Ipu npoBenenun BEIOOPOB B JlyMy 4acThIM siBJICHHUEM ObLIH HapylieHUs. OJHUMHU U3 IPUYHMH JaHHBIX
00CTOSTENHCTB OBUTM HE3HAHUE PYCCKOTO SA3bIKa MECTHBIX JKATENIEH 1 OJIaTOHAIEKHOCThH TEX WMJIM MHBIX KaH-
JUIATOB MO0 OTHOILLICHHMIO K CYIIECTBYIOIEH BinacTy. Tak, Hanpumep, [IpxeBanbckas KOMUCCHS HampaBuia B
00J1aCTHOI M30MPKOM CIEAYIOIIYIO TeJerpaMMy, B KOTOPOH OTMEYaioCh, YTO KOMHUCCHS HE BBIIBUHYJNA BbI-
OOPIIMKOB, TTOCKOJIBKY HET «OJIaroHaAeKHBIX) JIHI], 3HAIOMINX PyCCKuH s3bIK [17, 11.1]. BomocTHeIe yripaBu-
TEJW WCTOIB30BAIM BHIOOPHYIO KOMHCCHIO JIJISI CBOET0 OOOTaIlleHHs, MPOTAJKHUBas B JCIyTaThl HauOojee
Oorateix mpencraButeneil GpeonanbHoi 3HaTH. KOTOHNMAIBHBIE BIACTH «3aKPHIBAJIM I71a3a» HA 3TU BEIlH, 10-
CKOJIBKY CaMH FIMEJH BBITOJY B 3TOM Iipoiiecce. B xoe BEIOOPOB MCIIONB30BATNCh TPyOOE HACHIINE U HE-
3HaHME KOPEHHBIM HACEJICHHEM BCEeX TOHKOCTEH n3bupaTenpHOl cuctemsr [18, .1, 2].

B uenom, naBas aHanu3 ucnonHenuto [IpaBui o BeiOOpax, cieayeT OTMETUTb, YTO OHU OBUIH MpOBele-
HBl BO MHOTHX 00JacTsAX ¢ OOJBIIMMH HapyLICHHUSMH, a B 0ocoOeHHOCTH B TypkectanckoMm kpae. OnHako,
HECMOTpS Ha JIEATEIBHOCTD MPABUTEIHCTBA IO OTCEMBAHUIO KaHIUAATOB IO MOJUTHYECKUM MOTHBAM, BBI-
60psl B ['ocynapcTBeHHYIO IyMy HE MPOILIN HAPacHO, OHU Jalld TONYOK JJIsi OObEANMHEHHUS IEMOKpaTHIe-
cKuX cui B Oopr0e ¢ camoaepKaBueM 3a CBOM W30HpaTesbHbIEC IpaBa U yyacTus B pabdote nepsoro Ilapina-
MeHTa Poccun.

HecMmotps Ha Bce mpensaTCTBHs, YMHUMBIE KOJIOHHAJIBHBIMEU BiacTsIMH, B | ['ocymapcTBeHHyI0 1yMy OT
CrenHoro Kpas mpouutd Hanbosiee sIpKUE JIMYHOCTH, JEMyTaThl C IEMOKpPaTHYeCKUMH B3risaamMu. Hampu-
Mep, oT CemunanaTuHCKOW obmactu Obu1 n30pan A.H. BykeiixaHOB — 0WMH U3 W3BECTHBIX MIPABO3AILIUTHH-
KOB Ml OCHOBATEIb JBM)KCHUS Ka3aXCKOW MHTEIUTUTEHIINH 32 CBOOOIY M He3aBUCHUMOCTh KazaxcraHa, oT Ak-
MonnHCKo# obnactu — Lllaiimepaen Komierysos, npenctaBurenb JyXOBEHCTBA | SPbIil IPOTHBHUK KOJIOHH-
JIbHOW TIONUTHUKY apusMa B kpae. OT Ypanbckoit u Typraiickoit obnacreit Obutn n36pansl A.K. Kansmenos
n A.K. bepem>kaHoB — rOpHCT, OKOHYHMBIIHKN Ka3aHCKUN YHUBEPCUTET W MMEBIIMA YHH THUTYJISPHOTO CO-
BeTHHKA [6; 43—45].

Ot pycckoro Hacenenus: CemunanatuHckod oOnactu Obin n30pan H.S. KonmuH, Takxke 10pucT, mosu-
THYECKHUH 3aKITIOYCHHBIA JBOPSHCKOTO MPOUCXOKICHNUS, SABIsICS npyroM A. Bykeiixanosa; ot Typrafickoi
obmactn — H.E. JIpIXHWY, BBIXOJEI] U3 KPECThSH, NMPUHAIICKAT KaISTCKONH MapTHH; OT Y PaIbCKOW —
B.B. HenoHockoB, 1OpUCT, SIBIAJICS PEJAKTOPOM Ta3eThl «Ypaia», MO MOIUTUYECKUM B3IIAaM — «TPYJI0-
Buk». KazauecTBo Ypanbckoit o01actu BeiBuHYy0 H.A. BopomuHa — BEIX0/IIa U3 Ka3a4bero JIBOPSIHCKOTO
COCIIOBHS, 33 CBOM paIWKaIbHBIC B3TIIAALI OH HEe mpomrel Bo 11 Jlymy; oT AKMOIWHCKON 00acTH OBLIN BBI-
neunayThl W.II. JlanteB u B.W. Umepckuii. JlanteB Obl1 yMepeHHBIX B3MIAAOB, a Mmepckuit — conman-
JIeMOKpAT, BeJ aKTUBHYIO O0prOy ¢ apusmoM [6; 45-47].

Cepus «[lMpaBo». Ne 3(91)/2018 7



I".3. KoxxaxweTos, P.B. BoTtarapuH

[lepBas 'ocymapcTBeHHast fyma Havana cBoio padoty 27 anpens 1906 r. B TaBpuueckom asopue B le-
TepOypre. IlapTuiineiii coctaB 478 M30paHHBIX BBITIIAIET CICTYIONTUM 00pa3oM: KameToB — 179, aBTOHO-
MHCTOB ([ICTyTaTOB HAITMOHAILHBIX OKpanH) — 63, oKT0prucToB — 16, 6ecnapTuiiHbIx — 105, TpyIOBHKOB
— 97, coumnan-gemokpaToB — 18 [5; 75].

Bo II lNocymapcTBeHHy0 AyMy, KoTopas Hadaia padory 20 despans 1907 r., nocne pasrona 1 Jymsr
8 utonrst 1906 1., BEIOOPHI IPONUTH OPTaHU30BAaHHEH, ¢ YIETOM MIPEIBIAYIIETO ONMBITa M MPAKTUKH OOPHOBI
OIMO3ULIMOHHBIX CHJI C CaMOJIepKaBHeM. DTO MOXHO BUAETH MO KOJINYECTBY M KaUEeCTBY JIEIMYTaTOB, KOTO-
prie npouun Bo Il 'ocymapctBenHyio nymy. Bompeku oxunanusm mpasutensctBa [yma Il cospiBa Opuia
Ooree eBoi u qeMokpatrdeckoid. M3 490 n3bpaHHBIX ACyTAaTOB MPaBBIX B HEl ObLI0 97, OeCIapTHIHHBIX —
22, kanetoB — 156, mporpeccuctoB — 35, nmeBbix — 180 [5; 242].

K coxanenmto, nemyTatsl epBoro cosbiBa bykelixaHoB m Miiepckuii He MUMENH NMpaBa y4acTBOBATbH
B BbIOOpax BBUJY TOTO, 4TO Hoimnucanu «BeiOoprckoe Bo33BaHHE», IpU3bIBaBlIee OOHKOTUPOBATH LIAPCKOE
MIPaBUTEILCTBO 3a pasroH Jymel. OT pycckoro HacejaeHHS AKMOJIMHCKON oOjacTu ObUT W30paH COIHa-
nemokpat A.K. Bunorpanos, ot Typraiickoii m VYpanbckod obmacteli — Taxke H30paHbl coulual-
nemokpatsl, M.®@. 'onoBanos u M.U. Kocmogembsiackuii. Ot kazakoB Ypanbsckoit oonactu — ®.A. Epemun,
kazget; AxmonmHacko — W.II. JlanteB m Cemunanaruackoit — H.4. KonmmH, TymoBuk. JlemyTaTsl OT Ka-
3axcKoro HacesneHus:: AxmonuHckoi obnactn — III. Komerynos, ot Typraiickoii — A.K. bepemxaHoB,
ot CemumnanaTHHCKON 0o0macTu — ObIBIIMK BOJMOCTHOH ynpaButenb A. HopekeHoB, oT Ypaibckoil —
b.b. Kaparaes, topuct mo o6pa3zoBanuto, 3akoH4rms1 CaHkT-IleTepOyprckuii yHUBEPCUTET C 30JI0TOH Mema-
ap10. EMy OJHOMY M3 HEMHOTHMX YJaJOCh BBICTYNHThH ¢ TpUOyHBI JlyMbl IO arpapHOMY BOIPOCY, OH OBLI
OJIM30K K conuan-aeMokpaTam, no3xe b. Kaparaes 0but uwienom Kazpeskoma [6; 49].

Ot BayTpenneit opasl Ob1 BHOBB 30paH Kynmmanos, ot CemupedeHnckoi ooactu — M. TeiHbmoaes,
KoTopsIid 3akoH4Ma CaHkT-IlerepOyprckuii HHCTUTYT IMyTeH COOOIIEHUS M SBISICS HadaabHUKOM CperHe-
Azuatckoii xene3Hol noporu. TeiHpOaeBs, kak u bykeiixanos, AkOaeB, baiitypceiHoB, M. HokaeB u apy-
rue, ObUT OJJHUM U3 SIPKHX JIesiTeNiel Ka3aXxCKOH MHTEIUTMICHIINH, XKeJlaBIIuX co3naTh Kasaxckyio rocyaapct-
BEHHOCTh. B HOs10pe 1917 1. Ha IV kpaeBoM MycynpmanckoM che3zie B T. Kokanme TriabIIOaeB OBUT H30paH
npeMbep-MUHUCTPOM KoOKaHICKOW aBTOHOMHUH, MO3KE€ OH BOLIET B COCTaB HALMOHAIBHOW aBTOHOMUH
«Anam-Opga». B ycnoBusx Coerckodt Binactu Myxamemkan TeiHbpOaeB Tpyamics Ha TypkecTaHo-
Cubupckoii xxene3nou gopore, B 1937 1., kak 1 MHOTHE ApyTHE, OBLT perpeccupoBan [6; 51, 52].

[IpoTuBOCTOSsIHME IO arpapHOMY BOIIPOCY U IO JajabHENIIed MOJEpHU3aLUU U TUOepaln3aluy peskuma
Poccuu 1 ee HaMOHANBHBIX OKpPanH MPUBENO K KOH(GpoHTauuu ¢ mapu3smoM. 3 utoHs 1907 r. II Tocynaper-
BEHHas AyMma Oblla pacilyllieHa, U OJHOBPEMEHHO C POCILYCKOM BBIIIET HOBBIH 3aKOH O BBIOOPAx, KOTOPBII
YMEHBIITHIT KOJIMIECTBO JIEMyTAaTOB ¢ 524 1mo 442.

Tpetsst ['ocynapcTBeHHas myma Havajia cBoro paboTy 1 HosOps 1907 r. U3 442 mect 147 momyumiu
npasble, 154 — okTsAOpUCTBI U OJIM3KKME UM TPYIIBI, 82 — KaAeThl M COYYBCTBYIOUIME, 13 — TpyIOOBUKH,
moytbckoe kKojo — 18 u 19 — comman-gemokpatsl [19; 10]. Beuto cokpamieHo KOJIWYIECTBO ACMYTAaTOB OT
CEJIbCKOT'O HACEJIEHHUs U TOPOJCKUX JKUTEIeH, YBEJINUEHO MPEICTaBUTEIbCTBO JyXOBEHCTBA, KPYIIHBIX 3€M-
JIeBNIAACTBLEB, 2 HAIMOHABHBIC OKPaWHBl BOBCE OBLIM JIHMILIEHBI M30upaTenbHbIX mpaB. [lostomy B dymax
IIT (1907-1912 rr.) m IV cozpiBa (1912—-1917 r1.) nemytats! ot KazaxcTaHa He y9acTBOBAJIH.

B 3axmrodeHue MOXKHO CKa3aTbh, YTO CaMOZAEP)KaBUE W3HAYAIbHO HE coOupainoch nenars lymy mapia-
MEHTOM. DTO0 OB O0JIbIIe MaHEBp AJIS LapU3Ma, CO3IaHue YUPEKACHHs UIsl OCTAHOBKH peBoionnu. Jyma,
oumansHo obnagas 3aKOHOAATENFHBIMH MOJTHOMOYHUSMH, HE MOTJa PELIUTh HU OJHOTO CEPbE3HOrO BO-
npoca. B To jxe Bpems Onarofaps yupesxaeHuto JlyMbl MOSIBUIOCH U30UPATEIbHOE 3aKOHONATENILCTBO, UTO
OBUIO BaYKHO JJISl MPAKTHYECKOT'O YUacTHsI B TOCYJapCTBE LIMPOKHX ciioeB HaceneHus. bnaronapsa lyme poc-
JI0 TIOJIMTHYECKOE CO3HAHHME Macc, yepe3 MpoObl M OMMOKH OTTauyuBajlach U30MpaTeNbHAs CUCTEMA, MOSIBU-
JIMCh 3JIEMEHTHI, 3aMMCTBOBAHHBIE U3 OIBITAa EBPOICHCKUX CTpaH, XapaKTepHbIe IJs IPOBEICHUS BHIOOPHOI
KaMIIaHWW, HalpuMep: Hojaya ajo0 Ha HapyLIeHHS U CPOKHM MX PacCMOTPEHUs, MOPAIOK TOJIOCOBAHUS,
nepBbie OIOIIETEHU AJIS TOJIOCYIOIINX, PETJIAMEHT PadOoThl YE3AHBIX U 00JIACTHBIX KOMHCCHI TI0 BEIOOpaM B
Hymy u 1.1

K coxanenwnro, nmpumenmue B 1917 r. CoBeThl He Tpu3HaBaiu Oyp)Kyas3HBIN MapjIaMeHTapHu3M, ITO3TO-
MYy ONBIT H30HUpaTeNbHOTO MpaBa B JlyMy, HAKOIUIEHHBIH 3a Ooyiee 4eM JecsTh JIeT, He ObUI B3SIT HA «BOOPY-
xeHue». CoBeTcKasl BIacTh BBIIBUTAJa CBOMX JCMyTAaTOB Ha Oe3ajbTepHATHUBHOM, KJIACCOBOM M MapTUHHOMN
OCHOBE. | TaBHBIMU B COBETCKOM H30MpaTEIbHOM IIpaBe ObUIN JIOSIIBHOCTH K CYLIECTBYIOLIEH BIacTH, BO3-
PacT U KJIaCCOBBIN LIEH3.
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VI36V|paTeanoe npaBo n ero ocobeHHocTn B KasaxcraHe...

Hns coBpemennoro Kazaxcrana, CTposILEro 1eMOKpaTHUe€CKOe NpaBOBOE FOCYAapCTBO, BaKEH UCTOPHU-
YECKHUI OMBIT W30UPATEIBHOTO MIPaBa, a B 0COOEHHOCTH IEpBOro mapiaMmenta Poccun — ["ocynapcTBeHHOM
IyMbI, KOTOPBIA BIIEPBBIE JaJI BOZMOXKHOCTh Y4acTBOBaTh HapojaM CTemHOro Kpas B AESTEIHHOCTH Mpea-
CTaBUTEIBHOTO YUPEKACHUS, a TAKXKE MOSIBUTHCA UACSIM aBTOHOMHM «Anam-Opla» U SpKUM JHYHOCTSM,
TakuM Kak bykeiixanoB, Ak6aeB, TeHBIIIOACB, baliTypChIHOB 1 MHOTHM JPYTHM, OTAABIINM JKH3HB 32 I10-
CcTpoeHHE He3aBHcHMMOTo KaszaxcTama, B KOTOPOM AEWCTBYET IEeMOKpaThdecKas H30HWpaTelbHas CHUCTeMa,
COOJFOIat0TCS TPAKIAHCKHUE TPaBa ¥ MOJIMTUICCKUE CBOOOIBI.
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F.3. Koxxaxmeros, P.b. borarapun

XIX racpIipabiH asirbl — XX FacbhIpAbIH 0acbhinaa Peceil nMnepusiCbIHbIH KYPaMbIHIA
o0oaran Kazakcranaarspl cailyiay KYKbIFbI 7K9HE OHbIH epeKIe/iKTepi

Maxkana Peceil HMIEpHACHIHBIH KypamblHaa Oonran kesgeri Jlama sxoHe TypkictaH —eJKenepiHiH
ayMaKTapbIHAAFbl Caiiay KYKbIFBIHBIH KaJIbINTACyblHA apHairaH. Makanaia 3aH LIbIFapy OKUICTTIriHE ue
oKkii Oumik opraHbl GonMaraH Hatmanbl Pecelifiy camoaepikaBHeNiK TOPTIOI KaTaH casich Kyie OONFaHbI
KapacTeipbUiFaH. 1905 k. OpbIH ajnFaH TOHKEPIiCTIH oHe Pecell HMIEpHACHIHIAFBI aJFALIKBl peceit
HapJaMeHTI MEH OHBIH YJITTBHIK LICTTepiHAe — MeMIeKeTTiK JyMaHbl KYpBbUIYBIHBIH apKachlHIa caiinay
KYKBIFBI KaJplliTaca Oacraiiibl. ABTOpiap naybic OepyuiH TeH GOJIMaFaHbIH, CHIHBIITHIK, KOICATBUIBI EKCHIH
KOpCEeTTi, COHBIMEH KaTap XaJIBIKTHIH Kel0ip caHaTTaphl: difennepre, CTyJeHTTEpre, SCKepH KbI3METKepIIepre,
25 »acka TOJIMaraH ajaMJapra XKOHE «KaHFblOac IIETEeNIIKTepre» KaThICyFa THIABIM CaJIbIHFAHBIH artarl
oTkeH. [laTmianelk e3iHiH caifay 3aHHaMachlHIA TYPFBIHIAPABI KOUINl KEeITeHIEep MEH J>KepriIKTi aem
OenreHi aHBIKTalNIbl, KAHAJAH KEJITCHAEP apacblHAa, SFHHU, KOHBIC ayJapyLIbUIap, YITTBIK JKarbIHaH
©3/IepiHiH OTAapLIBUIABIK CasCaTBhIH >Ky3ere achlpyla MNaTIIAJbIKTBIH KYLITi KOJNbl OOJFaH Ka3akTapra
apTHIKIIBbUIBIKTAp OepreH. COHBIMEH KaTap aBTopiap caiiiay anram pet Peceil orapblHAaFbl XalblKTap YILUiH
Jdymara caillayra KaTbICyFa TEHJIECCI3 MYMKIHAIKTEp allKaHbIH atanm eTTi. MyparaT MarepuainiapblHa
Heri3/ese OTBIPBII, MaKaia aBTopiapsl XX FackpbIH OacklH/Ia XKYPri3iireH cailiay Haykansl KazakcTaHHBIH
QIIEYMETTIK JKOHE HICOJIOTUSIIBIK OMIpiH )KaHa JeHrelire KOTepreHii, COHBIMEH KaTap a3aMaTThIK KYKBIKTaphl
MEH casicl 60CTaH/ABIKTaph! YIIIH KYPECTe YITTHIK CaHaHBIH 6CYiHE bIKIal OOJFaHbIH KOPCETKEH.
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Kinm ce30ep: Kazakcran, Peceil umnepusicel, MemiekeTTik ayma, Manudect, [ana enkeci, cainay, cailnay
epexenepi, [Tatmia, Yaxpitiua epexe, Kenecrep, pedhopma, cailnayisuiap, 3aHIIBIFAPYIIBI OWITIK.

G.Z. Kozhakhmetov, R.B. Botagarin

Electoral law and its features in Kazakhstan as part of the Russian
empire in the late XIX-early XX century

This scientific article is devoted to the formation of electoral law in the Steppe and Turkestan region during
the period of their entry into the Russian empire. The article reveals that the autocratic regime of tsarist Rus-
sia was one of the rigid political systems, which did not have representative bodies of power with legislative
powers. Thanks to the revolution of 1905 and the establishment of the first Russian Parliament — the state
Duma in the Russian empire and its national suburbs was formed the right to vote. The authors show that the
electoral right was unequal, class, multi-stage, in addition, some categories of the population were generally
forbidden to participate in elections, they were: women, students, soldiers, persons under 25 years of age and
«vagrant foreigners». It is revealed that tsarism in its electoral legislation divided the population into alien
and indigenous, and among the newcomers, i.e. immigrants, preferred the Cossacks, which was a strong
stronghold of tsarism in carrying out its colonial policy in the national suburbs. At the same time, the authors
point out that the elections for the first time opened up unprecedented opportunities for the colonial peoples
of Russia to participate in the Duma elections. Based on archival materials, the authors showed that the elec-
tion campaigns conducted in the early twentieth century raised to a new level the social and ideological life of
Kazakhstan and contributed to the growth of national consciousness in the struggle for their civil rights and
political freedoms.

Keywords: Kazakhstan, Russian empire, State Duma, Manifesto, Steppe region, elections, rules of choice,
Tsarism, Temporary position, Councils, reform, electors, legislative power.
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KpumnnaaucTuyeckoe noHMMaHue 00beKTa NPECTYNHOI0 NOCATaTeIbCTBA
NPU XUIIEHUH MYTEM 3J10yNOTPedIeHus CJIY:KeOHbIMH MOJTHOMOYUSIMH

B crarse nmpoananm3upoBaHa npobieMa MOHUMAHUS 00BEKTa MPECTYMHOTO IMOCSATaTebCTBA IPH XHUIIEHUN
MyTeM 3J10ynoTpeOneHns CIy>KeOHBIMU TTOTHOMOYHAMH B KPUMHMHAJIMCTUKE U YTOJIOBHOM IpaBe. B Hay4HOH,
HOPMaTUBHOH M yd4eOHOI JHTepaType 1o yrojsoBHoMy npaBy Pecryomukn Bemapycs mpunepxuBaroTcs Tpa-
JULOHHON KOHLEMIMH OOIIECTBEHHBIX OTHOIIEHUH — Kak 00BEKTa MOCAraTeNbCTBA NP XUILEHUH MyTeM
3JI0yNOTPeOIICHNS CITyKEOHBIMH TTOTHOMOUYHMAME. AOCTPaKTHOCTh OOIECTBEHHBIX OTHOIICHHUH, COIHANBHBIX
0J1ar ¥ MHTEPECOB MCKII0YACT BO3ZMOXKHOCTE OTPA3UTh CHCTEMY CIIEJIOB, IPEICTABIISIONINX HHTEPEC C MO3H-
IIMM KPUMHHAJIUCTHKU U COJAEP KAIUX 3HAUYNMYI0 HH(POPMALUIO O COBEPIIEHHOM MPECTYIJIEHHN U €T0 3JIe-
MEHTaXx. SIBISSICH HAYKOH «O peaIbHOCTSAX YrOJIOBHOTO IIPaBay, KPEMHHAINCTHKA PacCMaTPUBAET 00BEKT I10-
CAraTeNbCTBA B KAaueCTBE MATEPHAILHOTO JIEMEHTa CTPYKTYphl IpecTyrmieHus. OObeKTaMu HPEeCTYIHOro
HOCSTaTeNILCTBA MIPU XUIIEHUH IIyTEM 3JI0YIOTPeOIeHHS CIIyKEOHBIMH ITOTHOMOYHSIMH B UX KPUMHUHAJIHUCTHU-
YEeCKOM MOHHMAHUU ABJIAIOTCS MaTepHalbHbIE 3JIEMEHTHI MPECTYIMHON CTPYKTYpPHI, B UHCIE KOTOPBIX YeJo-
BEK, FOCY/IapCTBEHHbIE U OOLIECTBEHHbIE OpraHn3anuy. YenoBeKy, rocyJapcTBEHHBIM U OOIECTBEHHBIM Op-
TaHU3alHsIM, KaK 3JIEMEHTaM KPUMUHAINCTUYECKOH CTPYKTYPHI NIPECTYIUICHUS, B PE3yNbTaTe XUIIEHUS ITy-
TEM 3JI0YHOTPEOIeHHUs CIIy)KeOHBIMU ITOJJTHOMOYUSAMH NPUYMHAIOTCS MaTepuaibHbId Bpen (yimwepd). B psne
CIIy4aeB OH MOXET JIOCTUTATh KPYITHOTO JHOO0 0c000 KPYHMHOTrO pa3Mmepa. [ yCIIemHOro pa3BUTHS HHTE-
IPALMOHHBIX MPOIIECCOB B CHCTEME HAyK YrOJOBHO-IIPABOBOIO IMKJIA HEOOXOAMMa yHH(HKALUS HayYHBIX
KaTeropuii, KOTOPHIMU OIIEPUPYIOT ITH HAYKH.

Kniouesvie crosa: yronoBHOE IIPaBo, XUIIEHHUE, 37I0YIOTPEOICHNE CIIy>KEOHBIMHU ITOJTHOMOYHSIMH, KPHIMHHA-
JMCTHKA, KPUMHUHATIMCTUYECKAsl CTPYKTYpa NMPECTyIIeHHs, 00BEKT MPECTYIUICHUSI.

OpnHOl M3 BaKHEHWIIUX COCTABJISIONIMX COIMATBLHON HAIMPAaBJICHHOCTH OEJIOPYCCKOTO TOCynapcTBa
B IIEJIOM M MPaBOOXPAHUTEIHHON AEATEIHPHOCTH B YACTHOCTH SBIISIETCS YTOJIOBHO-TIpaBOBas MmojauTHKa. Ha-
TpaBJeHUs ee nmericTBus onpeaeisrorcs Konerurynuen Pecryonuku benapycs. B cooTBercTtBHM co cT. 44
TOCyIapCTBO TAPAHTHUPYET KAKIOMY YENIOBEKY U TPaKJaHUHY IMPaBO COOCTBEHHOCTH M €€ HEMPUKOCHOBEH-
HOCTb. DTO ¥ WHBIC KOHCTUTYIIHOHHBIC TIOJIOXKEHHUS OOS3BIBAIOT TOCYAAPCTBO OOCCICUUTH 3aIUTY JIFOOOM
(hopMbI cOOCTBEHHOCTH. B CBSI3U C 3TUM TrOCyAapCTBO MPUHUMAET MEPHI 1O 3aIIUTE YTOJIOBHO-IIPABOBEIMHU
CPeICTBaMH MMYIIECTBEHHBIX M IPYTHX JMYHBIX MPaB U CBOOO/ YENIOBEKa U TPaKJaHMHA, a TAKKe 10 3aIllH-
T€ OOIIECTBEHHBIX U TOCYIaPCTBEHHBIX HHTEPECOB.

CymecTBEeHHYIO TOMOIIb B 3TOM MOTYT OKa3aTh OOIIECTBO W HETIOCPEICTBEHHO caMu rpaxaane. C aToi
LIEJIbI0 OOIECTBEHHBIEC OOBEIUHCHHS U TPAXK/IAHE HAJCNSIOTCS COOTBETCTBYIOIIMMYU MTOJTHOMOYHUSMU B chepe
MPOTUBOJCHCTBUA MPECTYIUICHUSIM. J1JisT YTOJIOBHO-TIPABOBOM MOJMUTHKU XapaKTepHa CTpaTerus M TaKTHKa
rocyJapcTBa Mo HUCKOPEHEHUIO MPECTYIMHBIX MposiBieHUd. COCTaBISIOMEH YroJOBHO-IPABOBOM MOIUTHKU
sBIIsIeTCSl O60ph0a C MPECTYIUICHNUSIMU IPOTHB UMYIIeCcTBa. PaccMarprBaemMoe B cTaThe MPECTYIIICHHE OKa3bl-
BaeT OrPOMHOE MaryOHoe BO3JEHCTBHE Ha OOIIECTBO, paspyiias HEe TOJLKO HHCTHTYT YaCTHOW, HO M TOCY-
JapCTBEHHOW CcOOCTBEHHOCTH. [IpH 3TOM HepeiKo MPOBOIMPYETCS COBEPUICHUE JPYTUX NPECTYIUICHHH,
B TOM YHCII€ U KOPPYNIIMOHHON HapaBIEHHOCTH.
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XumieHne myTeM 370yIOoTPeOICHUs CITy)KeOHBIMUA TTOJTHOMOYHSMHU YacTO COBEpINACTCS B Tpymie. ITo
CIOCOOCTBYET PacpOCTPaHEHUIO NECTPYKTUBHOTO MOBEIEHUS, YTO, MOJO0OHO MUKpPOOY, pa3iaraet Mopaib-
HYIO COCTAaBIISIONIYI0 CONIMyMa. JTH Ha TEPBBIA B3IJIA[ HEOUYEBHIHBIC, HO KpaiiHEe BpEJHbIE MOCIEACTBUS
CHOCOOCTBYIOT Pa3MBIBAHHIO TAaKWX BAKHEHIINX KOHCTHTYIIMOHHBIX IPHHIIAIIOB KOHCONUIAIMHA HAIIEro
o0IriecTBa, Kak MPUHIIUI COITUAIEHON CITPAaBEIIMBOCTH U PABEHCTBO BCEX TIEPE] 3aKOHOM.

XulieHne myTeM 370yTIOTPEONICHUs CITYKEOHBIME TTOJTHOMOYHUSIMH, B COOTBETCTBUH C 3aKOHOIATEIILCT-
BoM PecniyOnuku benapych [1] siBIisieTcst KOPPYIIIMOHHBIM TPECTYIUICHUEM, YTOJIOBHAsI OTBETCTBEHHOCTh 32
KoTopoe mpemycmorpena cT. 210 YronosHoro komekca Pecyonmku benapycs (manee YK) [2].

XUIIeHUe MyTeM 3J710yMOTPeOIeHUs CITyKeOHBIMU TIOJTHOMOYHUSIMHE SIBIISIETCST OJTHOW M3 (hOpM XHUIIICHUS,
MOJI KOTOPBIM, B COOTBETCTBUH C MpuMedaHneM K riase 24 YK, «moHnMaeTcsi yMBIIUIEHHOE TPOTHBOIPAB-
HOE 0E3BO3ME3HOE 3aBJIAJICHUE Yy>KUM MMYIIECTBOM WJIM IPaBOM Ha MUMYIIECTBO C KOPBICTHOHN LIENBIO ITy-
TeM KpaxH, rpadexa, pa300s, BEIMOTaTeIbCTBa, MOIICHHUYECTBA, 3JI0YNOTPEOICHUS CIyKEOHBIMH TTOTHO-
MOYHSMU, PUCBOCHUS, PACTPATHI WIIH UCTIOIH30BAHUS KOMITBIOTEPHOW TEXHUKI» [2].

XUIIeHUEe MyTeM 3J710yNOoTpeOIeHUs CITyKeOHBIMU TIOJTHOMOYHSIMH KaK MPECTYIUICHHE TauT B cebe 0co-
OyI0 conuanpHyIO onacHocTs. OHO, KaK W B3ATOYHHYECTBO, SBISETCS OAHUM U3 HanOoliee pacpOCTpaHeH-
HBIX TPECTYIUICHUH MPOTHB WHTEPECOB CIY»KObI, HECMOTpPS Ha TO, uT0 B YK pacrmonaraercss B rpymime Impe-
CTYIUICHUH TMPOTUB COOCTBEHHOCTH. DTO MPECTYIUICHHE BCET/]a CBA3aHO C KOPHICTHBIM HCIIOJIb30BaHUEM
JOJHDKHOCTHBIM JIUIIOM CBOETO CITYKEOHOTO MOJIOKEHUSI.

B nopamnsironieM OOJBIIMHCTBE CIIy4aeB XHUIICHUE ITyTEM 3JI0YMOTPEOICHHS CITYy>KEOHBIMU MOIHOMO-
YUSMH BEJCT K 3HAYUTEIIFHOMY MaTepUATLHOMY yIEepOy, KOTOPBIH MOXKET ObITh MPUYMHEH KaK TOCYAapCT-
BEHHOM, TaK ¥ YaCTHOH cOOCTBEHHOCTH. Kak mpaBmiio, 3TO AesHHE NEepPeIuIeTaeTcsl ¢ TAKUMH KOPBICTHBIMU
MPECTYIUICHUSIMH, KaK B3ITOYHHYECTBO, 3J0YMOTPEOJICHHE BIACTHIO WM CIY>KEOHBIMH TMOTHOMOYHAMU
Y IpYTHUE MPECTYIUICHUS, TIOCATAIOININE Ha SKOHOMUYECKYIO O€30MacHOCTh TOCYIapCTRa.

PomoBbIM OOBEKTOM IAaHHOTO TPECTYIJICHWS, a PAaBHO WHBIX MPECTYIUICHUH, OMHCAHHBIX B TJIaBe
24 YK, coryiacHO TeOpHH yTOJIOBHOTO TpaBa SBIIAIOTCS OOIECTBEHHBIC OTHOMICHUS cOOCTBEeHHOCTH [3; 438].
B 00BeKTHBHOM CMBICTIE TPABO COOCTBEHHOCTH — 3TO COBOKYITHOCTH MPABOBBIX HOPM, KOTOPBIMU 3aKpeT-
JICHO TPaBO (PU3UYECKUX M IOPUAWYCCKUX JIMIl UMETh uMmymiectBo. CojepxaHue mpaBa COOCTBEHHOCTH
B CYOBEKTUBHOM CMBICIIE COCTABJISIFOT MPUHAJIC)KAIINE COOCTBEHHUKY TIPABOMOYHS TIO BIIAJICHUIO, TIOJIH30-
BAaHMIO U PACTIOPSKEHUIO UMYIIIECTBOM.

[IpaBo BmajgeHMsI 03HaYaeT OCHOBAHHYIO HA 3aKOHE BO3MOXXHOCTH MMETh Yy ce0si UMYIIECTBO, COMAEP-
’KaTh €ro B COOCTBEHHOM XO3SICTBE, T.€. 00J1a4aTh UM.

[IpaBo moiBp30BaHMA TMPEATIONAraeT BO3MOXXHOCTh HCIOIB30BaTh UMYIIECTBO [0 HA3HAYEHHUIO, IMTyTEM
W3BIICYCHUS €T0 TIOJIE3HBIX CBOMCTB, T.€. €ro MOTPEOICHNUSI.

OTHUMU TIpaBaMH MOTYT 00Ja/laTh U HECOOCTBEHHHKH UMYIIECTBA. TeM HE MEHee 3TO HE OTPaHUINBACT
YX TIpaBa Ha 3aIIUTy UMYIIECTBA OT MPOTHUBOMPABHBIX MOCITATENHCTB, B TOM YHCIIE W MPECTYITHOTO Xapak-
Tepa, CBA3aHHOTO C XUILICHUEM.

[IpaBo pacnopspKeHUs BRIPAKACTCS B BO3MOXKHOCTH Y COOCTBEHHUKA OTPEICIATh IOPUIAUUECKYIO CYIIb-
Oy MMyIIlecTBa ITyTeM M3MEHEHHUS er0 MPUHAJIC)KHOCTH, COCTOSHUS WM Ha3HA4YeHUs (HampuMep, MpoJiaxa,
TApPCHHEC BEIIIN).

[To moBoy 3THX TpaB (PU3NYECKHUE U IOPUIUICCKHE JIUIA BCTYMAIOT B OTHOIICHUS, KOTOPBIC BBICTYIIA-
10T B KauecTBe 00BEKTa YTOJIOBHO-IIPABOBOM 3aIIUTHI.

Takoi moaxoa K MOHUMaHUIO 00BEKTa MPECTYIUICHHUS B YTOJIOBHOM IIpaBe sABIsETCsS Hanboee oOIIiMm.
Bwmecre ¢ Tem erie B IpOIIOM CTOJISTHY YUCHBIC B 00JIACTH YTOJIOBHOTO paBa yKa3aidu Ha BaXKHOCTh U He-
JIOCTATOYHYIO0 pa3pabOTaHHOCTh MPoOJeMbl 00bekTa mpecTyruieHus [4; 188, 189] u Ha HamMYMe MHOTHX
CIIOPHBIX aCIeKTOB yueHwms o HeM [5; 111].

st coBeTCKO# TEOpUHU YroJIOBHOTO IMpaBa C MEPBBIX JIET €€ CYIIECTBOBAHUS XapaKTEPHO PacCMOTpe-
HHUE OOILECTBEHHBIX OTHOLIECHHHA B KauecTBe oObekTa mpectymieHus [6; 133]. Takoe mHeHHEe 00 00bekTe
MPECTYIUIEHHUS OCTaeTCA JOMUHHUPYIOIINM 0 CHX TIOP.

B nocnenuue roapl Teopus yroioBHOTO MpaBa MOMOJHIIACHE HOBBIMHU KOHIIETITYa IbHBIMU TTOJIXOAAMH K
paccMmoTpeHuto o0bekTa npectymieHus. [lo nanHoMy moBoxy B.H. BuHOKypoB mumier: «...00mIECTBEHHBIC
OTHOIIIEHUS KaK 0OBEKT YTOJIOBHO-IIPABOBOM OXPaHbI — 3TO COILMANBHOE SIBJICHHE, HE BKJIIOYAIOIIEe B ce0s
HUYETO0 MaTepUaNbHOTO, U, ABIISISICH OCHOBOW MPAaBOOTHOIIEHHH, COCTABISIIOT MAaTEePHUANTBHYIO MPEATIOCHUIKY
WX BOSHUKHOBEHHUS. DJIEMEHTaMU CTPYKTYPhI OOIECTBEHHBIX OTHOIICHHI SBIISIOTCS CyOBEKTHI OTHOIICHHUIA,
UX JIEATEIbHOCTh U MPEeAMETHl OTHOIIECHUW» [7; 65]. lanee ucciaenoBareiab 3aMETUIL, YTO «JJIs1 BCTYILJICHUS
B 00IIIECTBEHHBIE OTHOIICHNS HEOOXOIMM MPEAMET, KOTOPBIi Obl MPEACTABIISIT HHTEPEC IS €T0 YYAaCTHUKOB
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(kak MOTPEOHOCTH U IIeJTh B3aMMOOTHOIIIEHHH ), TO3TOMY OH IT03BOJIET ONPEACIUTh CYTh U CIEIU(PUKY KOH-
KpPETHBIX OOIIECTBEHHBIX OTHOIIEHHI». ABTOP CTaBHUT 3HAK PaBEHCTBA MEXIy MPEIMETOM OTHOUIEHUH U
HEIMOCPEICTBEHHBIM O00BEKTOM: «OOIeCTBEHHBIE OTHOMIEHHUSI — A3TO OTHOIICHHS MO MOBOJY KaKHX-THOO
00BEKTOB, IMOJ KOTOPHIMU CJEAyeT MOHMMAaTh BCE TO, YTO BXOIUT B cdepy MOTpeOHOCTEH Ioaeiny
[7; 66, 67].

B Teopun yromoBHOTO MpaBa CyIIECTBYIOT W HHBbIE MHEHHS 10 BOIPOCY O MOHHMAaHHUH OOBEKTa Ipe-
CTYILICHUS.

C Teopueit 00beKTa MPECTYIUICHHUH KaK OOIIECTBEHHOIO OTHOIICHUS KOHKYPUPYET TEOPHUS MPaBOBOTO
OJrara WM UHTEpeca, peAcTaBiIeHHas B padorax A.B. Haymosa, C.A. Ennceea, E. ®ecerko u qpyrux.

ITo sTomy moBoxty A.B. HaymoB 3amMeTHII, 9TO «...00BEKTOM MPECTYIUICHHS CIICyeT MPU3HATH Te Oyiara
(MHTEpEeCHl), Ha KOTOPBIC MOCATACT MPECTYIHOE ACSHUE U KOTOPHIE OXPAaHSIOTCS YTrOJOBHBIM 3aKOHOM...».
OO6mmM 00BEKTOM TPECTYIUICHHS MTPU3HACTCS COBOKYITHOCTH Ojar (MHTEPECOB), OXPaHSEMBIX YTOJIOBHBIM
3aKOHOM. PomoBo#i (crienuaabHBI) 0OBEKT — 3TO TPYyIIa OJHOPOJHBIX Oiar (HHTEPECORB), HA KOTOPHIC TO-
csiraeT OJHOPOJAHAs Tpymnmna mpecTymeHuid. HemocpeacTBeHHBI 00beKT — Oyaro (MHTEpEC), KOTOPOMY
MIPUUYUHSETCS BpEA B pe3yibTaTe npecTyniueHus [8; 53].

ITo muenuto C.A. EnuceeBa, moHMMaHne OOBEKTa MPECTYIUICHUS Kak OJlaro (MHTEpEC) MPOI0JDKAST
TPaJUIIUU YTOJIOBHO-TIPABOBOM HAYKH M COOTBETCTBYET COBPEMEHHBIM B3TJIsIIaM Ha CYIIHOCTh, COIIHATLHYIO
LIEHHOCTH TpaBa, cojiepKaHue mpaBooTHomeHus [9; 15].

E. ®ecenko yTBepKaaeT, YTO «MMEHHO IIEHHOCTH (JIMYHBIE, OOIIECTBEHHbIE, TOCY/IaPCTBEHHBIE) TOJIK-
HBI TIPU3HABATHCA OOBEKTOM IPECTYIUICHHUA. ..». B kadectBe neHHocTel E. deceHko Ha3pIBacT YeoBeKa U
00BEKTHI MAaTEPUANBHOTO MUPA, 3HAYUMBIE JIJIS OTACIBHBIX JIUII, COIMATBHBIX TPYIIT U OOIIECTBA B IIEIIOM.
[Ipectymnenune, HampaBiIeHHOE MPOTHUB JTHUX BAXHEUIINX IIEHHOCTEW, CO3JAaeT Yrpo3y NPUYHMHEHHUS WId
MpUYUHAET UM Bpel. «IMeHHO MoATOMy yKa3aHHBIE IEHHOCTH W BBICTYTAIOT B KauecTBE OOBEKTa MPECTYII-
nenus» [10; 72].

OcobenHocTh no3unuu E. deceHko B Mpu3HAHUM YEIOBEKA OJHOM U3 IEHHOCTEH, SBISIONIEHCS 00hEK-
TOM TIPECTYIUICHHUS. JTa Ues paHee MpeAcTaBieHa B HaydHoM uccienoBannu [.11. HoBocenoBa, KoTOpHIit
MpH JTF0OOM TOCSTaTENIbCTBE B KauecTBE 0OBEKTa paccMmarpuBas 4deioBeka. CTpamaHus (hU3MUYECKUE JTHIA
WCIIBITHIBAIOT HE TOJIBKO B CITydyae IMOCATATENhCTBA HA MX HEOTUYKIaeMOE JTMYHOE HEUMYIICCTBEHHOE MPaBo,
HO ¥ TOTJa, KOTJa MOXHUIIAETCS, YHUUTOXKAaeTCsl WM MOBPEXKIAETCS UX UMYIIECTBO. Beskuii pas, Kak B yro-
JIOBHOM 3aKOHE TOBOPHUTCS O MPECTYIHBIX MOCIEICTBUAX U YelOBeKa, TPaKIaHNHA, TTIOTPEOUTENs U T.1I.,
“MeeTCs B BUJy IPUYMHCHUE Bpena (HaHeceHue yiiepOa) KOHKPETHBIM MHIWBUAaM. PerieHne Bompoca He
MOJKET OBITh APYTUM M B OTHOIIEHUH MPECTYIUICHWH, B KOTOPHIX B Ka4eCTBE 00S3aTENFHOTO WX TPU3HAKA
MpelycMaTpuBaeTca NpUYMHEHHE Bpefa OOIMIeCTBY WM OTAETbHBIM opraHuzarusiM. OcoOeHHOCTh TaKoro
poJla PECTYIUICHUH B TOM, YTO MMU HAHOCHUTCS yIIepO MIIM CO3/IAeTCsl yrpo3a ero HaHEeCEHUsI HEKOTOPOMY
MHOKECTBY JIHII, KPYT KOTOPBIX HE BCET/Ia BO3MOXKHO YCTAHOBUTH B KXKJIOM OTJCIIEHOM ClIy4ae Kak B ITpa-
BOIIPUMEHUTEBHON, TaK U 3aKOHOTBOPUECKOH AesTenbHOCTH [11; 51].

KpumuHanucTrka, SBISSCH HAYKOH «O peaabHOCTSIX yrojoBHoro mpamay [12; 109], paccMmarpuBaer
moboe TIpecTymHoe nesHue Kak cucremy [13; 71], cTpykTypa KOTOpoil oOpa3oBaHa MaTepHaIbHBIMU dJIe-
MeHTaMH. B nx gmcie MOXHO Ha3BaTh: OOBEKT, MPEIMET, CPECTBO MPECTYITHOTO IMOCATATEIHCTBA U TIPEAMET
npectyrienus [14; 48].

OOBEKT MPECTYMHOTO MOCATATSILCTBA KAaK 3JIEMEHT KPUMUHATUCTHYECKON (MAaTEPUATBHOM) CTPYKTYPBI
MPECTYIUICHUS CYIIECTBEHHO OTJIMYACTCS OT COOTBETCTBYIOIIETO YrOJIOBHO-TIPABOBOTO 3JIEMEHTA COCTaBa
npecTymieHus. B Teopun u MpakTHKE OTEYeCTBEHHOTO YIOJOBHOTO MpaBa /0 CHX IOpP B BOMPOCE MMOHUMAa-
HUS COJiepKaHusi 00BEKTa MOCATATENbCTBA UCTIONB3YETCs KOHIICTIIUS OOIIEeCTBEHHOTO OoTHOMIEHUS. [lanHas
KOHIIEIIHMS HE TpUeMIIeMa JIJIs PACCMOTPEHHUS OOBEKTA MOCSTaTeNIbCTBA KaK PAaBHOIICHHOTO TOHSTHS IS
YTOJIOBHOTO TIpaBa M KPUMHUHAIHCTUKH. /(€710 B TOM, YTO aOCTpaKTHBIE TIO CBOEH CYTH OOIIECTBEHHBIE OT-
HOIIICHWSI, COITMANbHBIE Ojlara Wiy 4dejoBek [15; 45], cocrapisromue coaepKaHNe KOHIICTIIHA YTOJIOBHO-
MIPaBOBOT'O MOHATHUS 00BEKTA TOCATATEIHCTBA, HE OTPAXKAIOT CUCTEMY CJICJIOB, COICPIKAIINX KPUMUHAIUCTH-
YEeCKH 3HAYNMYI0 HHQOPMAIIHIO O COBEPIICHHOM MPECTYILUICHUH U €T0 dJIEMEHTaX.

OOBEKT Kak 3JeMEeHT KPUMHHATHUCTHYECKOW CTPYKTYPHI MPECTYIICHHUS] MOXXHO MPEACTaBUTH B BUJE
MaTepHUaIbHONH COBOKYITHOCTH HMJIM CHUCTEMHOTO 00pa30BaHMsI, HA KOTOPBIC OKa3bIBAETCS HEMOCPEICTBEHHOS
WJIM OTIOCPEJI0BAHHOE BO3/ICHCTBUE, OJTHA MM HECKOJIBKO COCTABIISIONIUX WX YaCTEH MOTYT OMpPENeNsTh Iie-
JIEBYIO HANpPaBIEHHOCTh MPECTYMHOTO AesHus. HeoOxommmMo MMeTh B BHIY, YTO caM MO cebe O0BEeKT Kak
€IMHOE IIEJI0e TAK)KE MOXKET SBJISITHCS IENIBI0 MPECTYIMHON NEATEILHOCTH. DTO MPOUCXOIUT B TEX CIydasX,
KOT'/Ia BUHA CYObEKTa MPECTYIUICHUS CBSA3aHa C MPUYMHEHUEM OOBEKTY MOCITaTeNIbCTBA Bpe/a.
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OOBEKT MPECTYIMHOTO MOCATATEIBCTBA MOXKET OBITh MPOCTHIM U CIIOKHBIM, €IMHBIM U MHOYKECTBCHHBIM,
OJIHO- U MHOTOYPOBHEBBIM. OCOOCHHOCTH 00BEKTa MPEAONPEACISIIOT CIeU(UKY ASATEILHOCTH CyOBheKTa U
MEXaHM3M MPECTYIJICHHUs, YTO B MTOTE CKAa3bIBAETCSA HA €r0 CIEJOBOM KapTHHE, CIeAax-OTPaKeHHSX, TOU
MEPBOOCHOBE, HA KOTOPOH 0a3upyeTcst Bcs KpUMUHAIMCTUYECKas IeATEILHOCTD [16; 284].

OO0beKTaMy TIPECTYITHOTO MOCATATEeNFCTBA SBJSIOTCS YEIOBEK (B €IWHCTBEHHOM YHCIIE M TpyIIa
JOJEeH), IMYIIECTBO (IBIKMMOE W HEJIBIKIMOE), KOMIIBIOTEPHBIE M UHBIE AJIIEKTPOHHBIE CUCTEMBI, JCHEX-
HBIC CPEJICTBA M IICHHBIC OyMaru, TPaHCIIOPTHBIC CPEACTBA, MPEANIPHUITUAS U YUPEKACHUS, GUPMBI, TOCynap-
CTBCHHBIE OpraHbl. JIeHCTBUS B OTHOIICHUU OOBEKTa MOTYT OBITH CBSI3aHBI KaK C MPUYMHEHUEM €My Bpela
(ymep6a), Tak 1 6€3 TaKOBOTO.

KpumunanicTiuaeckoe paccMOTpeHHE OOBEKTa MOCATATENhCTBA MIPHU XUIICHUH ITyTEM 3JI0yMmoTpedie-
HUS CITY)KEOHBIMH MOJTHOMOYUSMU TIPEATIONAracT MPOBEJACHNE KPUMUHAIUCTUYECKOTO aHaIr3a €ro YrojloB-
HO-TIPaBOBOTO COCTaBa.

B cratee 210 YK maercs yeranpbHOE OMPENCIICHUE XHINCHUS ITyTEM 3JI0YMOTPEeOICHUS CIIy>KCOHBIMHU
MOJTHOMOYHMSAMHU — 3TO 3aBJaJICHHE UMYIIECTBOM JIHOO0 MpHOOpEeTeHNE MpaBa Ha UMYILECTBO, COBEPIICHHBIE
JOJKHOCTHBIM JIMLIOM C MCIOJb30BaHUEM CBOUX CITY:KEOHBIM MOJTHOMOYHH.

JlaHHOE TIpecTyImieHre COBEPIIAETCS C MCIIOIb30BaHNUEM MIPEIOCTABICHHBIX TOHKHOCTHOMY JIUILY CITY-
XKEOHBIX MOTHOMOYHH. DTO OOBEKTHBHOE OOCTOSTEIBCTBO, KOTOPOE B MPOLIECCE PACCIIEAOBAHUS TMOIJICKUT
YCTaHOBJICHUIO U MOJATBEPXKICHHUIO YKa3aHHEM Ha KOHKPETHBIC JISSIHUS U COOTBETCTBYIOIINE UM CITy>KeOHBIE
nonmHoMmounst. Tak, Hanpumep, E. 3aHuMana MOMKHOCTh TJIABHOTO OyXranrepa oOIIecTBa ¢ OrpaHHYEHHON
OTBETCTBEHHOCTHIO «A-Tpaiiay. OcyImecTBIsIs onepanuy Mo MPUOOPETEHNI0O HHOCTPAHHOM BaTIOTHI (JI0JIa-
pos CIIIA, eBpo) B OAO «benopycckas BamoTHO-(hOHIOBasT OMpKa» B MHTEpecax OOIIecTBa C OrpaHUYCH-
HOM OTBETCTBEHHOCTBIO «A-Tpaiim» mo Oe3HaIMYHOMY pacdery, E. BHeciia 3aBeOMO JIOKHBIE CBEIACHUS
B Oyxranrepckyro mporpammy «lIpenmpuaruey o pazMepe 3aTpadeHHBIX JIEHEKHBIX CPEACTB B OEIIOPYCCKUX
pyOIsiX Ha yKa3aHHBIC IIesd. B pesynbrate nedcTBuii 0OBHHAEMOU OBLTM 0O0pa30BaHBI HEYYTCHHBIC ICHEXK-
HBIE CpEJICTBa Ha pacueTHOM cdete obmectBa Ne 012356110012, oTkpbiTOM B OaHKE, 0OCITY)KHBAIOIIEM Op-
raam3anmio. [locne 3Toro rmaBHBINA OyXrantep co3gaia B JJIEKTPOHHOM BHJIE B mporpamme «KimeHT-6aHK»
TJIATeIKHBIC MOPYUYCHYSI C TIPUIOKCHUSIMH K HUM B BUjie OAaHKOBCKUX CIIMCKOB Ha BEHITUIATY 3apa0O0THOM Iiia-
ThI U UHBIX BHIIJIAT Ha CBOE UMs. B 3T OKYMEHTHI OIISITh JK€ BHECEHBI 3aBEJ0OMO JIOKHBIE CBeIeHUsT 00 Oc-
HOBAaHMSX HAYMCICHUH W MX pa3Mepe B CyMME HEYUYTEHHBIX NEHEKHBIX cpefcTB. OHa )K€ SKCIIOPTHUPOBaIa
yKa3aHHBIC JOKYMEHTHI IOCPEIACTBOM Mporpammbl «KimeHT-0aHk» B 0aHK, OOCITY>KHBAIOUIUH OOIECTBO
C OTpaHUYEHHON OTBETCTBEHHOCTHIO «A-Tpaiia». Ha ocHOBaHMM 3THX JOKYMEHTOB C PacueTHOro cuera o0-
IIeCTBa Ha KapT-cueT OOBUHIEMO, a TAaKXKe KapT-cueT A. TIepeUUCIICHBI JICHEKHBIE CPEJICTBA B OETIOPYCCKHIX
pybIsax Ha cymMmy, skBuBaiaeHTHYIO 7 500 nomrapos CIIIA.

OO0BuHsIEMAsI, SBISACH JODKHOCTHBIM JIMIIOM, 3JIOYIIOTPEOWIa CBOMMH CIYXCOHBIMH TTOJTHOMOYHUSMH.
CornacHo TOMHKHOCTHOW MHCTPYKLHWH, a Takxke 3akoHy PecnyOnuku benapyck «O Oyxrantepckom ydere
otgetHOCTH» OT 12.07.2013 Ne 57-3 B Kpyr MOJTHOMOYHIA TJIABHOTO OyXTayTepa BXOIWT: OCYIISCTBICHUE
OpraHM3alny OyXTaJITepCKOTO y4yeTa XO3SHCTBEHHO-(PHMHAHCOBOW NIEATENIbHOCTH, KOHTPOIb 32 3KOHOMHBIM
WCTIONb30BaHUEM MaTEepHAaIbHBIX, TPYAOBBIX H (DUHAHCOBBIX PECYPCOB, COXPAHHOCTBIO COOCTBEHHOCTH Op-
TaHW3aliy, a TakkKe oOecliedeHre KOHTPOJIA 3a MPOBEICHHEM XO3SHCTBEHHBIX ONepaIfii, coOIoaeHneM
TEXHOJIOTHH 00pabOTKK OyXraaTepckod HH(GOPMAIMK U MOPAAKa JOKYMEHTOO00OpOTa, OpraHU3alus ydeTa
HUMYIIECTBa, O053aTEIbCTB M XO3SHCTBEHHBIX OIEpalyii, MOCTYMAIOMIUX OCHOBHBIX CPEICTB, TOBapHO-
MaTepHaJbHBIX EHHOCTEH M JIEHEKHBIX CPEACTB, CBOCBPEMEHHOE OTpPaKCHHE HA cUeTax OyXrajaTepcKoro
ydera omneparuii, CBI3aHHBIX C UX JBIDKEHHEM, O0ecleueHre 3aKOHHOCTH, CBOEBPEMEHHOCTH U MPaBUIIBHO-
ctd oOpMIICHHS JOKYMEHTOB, IJIaTe)Kell B OaHKOBCKHE YUPEKICHUS, a TAKKE OTYUCIICHUS MEPBUYHBIX
YYETHBIX U OyXTaNTepCKHUX JOKYMEHTOB, PACUETOB M IUIATEKHBIX 003aTENILCTB, KOHTPOJIb 32 PaCX00BaHH-
eM (QoHzAa 3apabOTHON TUIATHI, 332 YCTAHOBJICHHEM JOJDKHOCTHBIX OKJIAZ0B PA0OOTHUKOB OpPTraHM3alliU H T...
Bermprit B3 HAa HEMOMHBINA MEPEYEHb CITYKEOHBIX TOTHOMOYHNH TIIABHOTO OyXTajaTepa IMO3BOJSIET BUAETDH
PS4 HapyIIEHHUH B CBA3U C COBEPILIEHHBIMU AeHCTBUSAMH [17].

Kpumuaanmucrnaecknii ananmm3 cr. 210 YK mo3BonseT BRIAEIUTh 001THe TIPU3HAKHA pacCMaTPUBAEMOTO
MPECTYTIUIEHUS], KOTOPBIMHU SIBJISIFOTCS:

1) npectymiieHne coBepIaeTCsl JOKHOCTHBIM JTHLIOM;

2) mpecTyIIeHHE COBEPLIAETCS C UCIIOIb30BAHNEM JOKHOCTHBIM JIMLIOM TIOJTHOMOYHH 110 CITYX0e€;

3) cimyxe0HbIC TOTHOMOYHMS HCIOJB3YIOTCS C IIENBI0 3aBIaJCHUS WMYIIECTBOM OO MPHOOPETCHHS
MpaBa Ha UMYIIECTBO;
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4) umeeTcsl IPUYNHHO-CIICACTBEHHAS CBSI3b MEKAY ICHCTBUSMH JOJKHOCTHOTO JIMIA U HACTYMUBIIUMHU
HOCTIEICTBUAMU.

B kaudecTBe NONMOJIHHUTEIBHBIX MPU3HAKOB JAHHOI'O MPECTYIUICHUS CJelyeT paccMaTpuBaTh HpUUYHMHE-
HUe ymepOa B kpynHoM pasmepe (4. 3 ct. 210 YK) unu B ocobo kpymHOM pasmepe (4. 3 cT. 210 YK).

KpymnHbiM pazmepoM mpu3HaeTcs yuiepO, KOTOPBIH B JBECTU ISIThAECAT U Oosiee pa3 IpeBBIIIAET pas-
Mep 0a30BOM BENIMYMHBI, YCTAHOBJICHHBIM Ha JIeHb COBEpILEHMs IpecTyiuleHus. s npusHaHus yiepOa
0c000 KpyHHbIM HEOOXOAMMO, YTOOBI pa3Mep 0a30BOM BEIMYHMHBI ObLT MPEBBILICH B THICAYY M Ooyiee pas
[3; 458].

OCHOBBIBasICh Ha MPEUIOKEHHOM KPUMUHAIUCTUYECKOM OIPEAEICHUH OHATUS «OOBEKT IPECTYITHOTO
[OCATATENbCTBA» B KAUECTBE TAKOBOI'O B COCTaBE PACCMATPUBAEMOI0 IPECTYIUICHUS MOXHO BBIAEIUTH HE-
CKOJIBKO MaTepHaJbHBIX 3JIEMEHTOB, KOTOPHIM B pe3yibTaTe ACAHUS MPUUMHACTCS Bpeld. TepMHUH «Bpem»
B CJIOBApE PYCCKOTO SI3BIKA TPAKTYETCS KakK «ymiep0, mopga» [18; 84]. BMecTe ¢ TeM TaHHOE MMOHATHE UMEET
KaK MaTepHajbHOE, TaK U HeMaTepualbHOE IPOsiBJICHUE. B yroioBHOM IpaBe IIPEUMYIIECTBEHHO paccMat-
pHuBaeTcs yiepo, UMEIOIUI MaTepHaIbHYIO OLIeHKY. Takxke U B paccmarpuBaeMoii cT. 210 YK peus uger 06
yiepOe, KOTOPBIH BBIpa)KaeTcsi B «KPYIHOM pa3Mepe» MM «0co00 KpYyITHOM pa3Mmepe». B kauecTBe npume-
pa HeMaTepHalbHOro NposiBJIeHUs Bpeda (yiiepOa) MOKHO Ha3BaTh IMOCIIEACTBUS, KOTOPble HACTYIWIN Kak
JUISL 3A0POBBs MOTEPIIEBIIEr0, TaK M JJS WHBIX OTHOLICHWH B PE3YJIbTaTe COBEPLICHHOTO MPECTYIUICHHUS.
Bunowm takoro yuiep06a siBiIsieTCsl MOpaNbHBIN Bpe, KOTOPBINA TPYIHO OLICHUTD.

OOBeKkTaMy HOCSITaTeNbCTBA B UX KPUMHHATUCTHUECKOM ITOHUMAHHUM AJIS PECTYIUICHUS, IPEIYyCMOT-
pernoro cT. 210 YK, sBIs0TCS 9€I0BEK, TOCYIapCTBEHHBIC U OOIIECTBEHHBIE OPTaHU3aITHH.

Yamie Bcero o0beKTaMH MPECTYITHOTO MOCATATENBCTBA, coryacHo cT. 210 YK, sBusioress rocymapert-
BEHHbIC U OOILECTBEHHbIC OpraHu3aluy. [Ipu 3ToM cieyeT uMeTh B BUIY, YTO COBEpIIAEMBIM IIPECTYILIE-
HHUEM HapyllAIOTCs UX UMYILIECTBEHHbIE HHTEpechl. IloXuinaeMoe UMyIIECTBO MOXKET HaXOAUThCA BO Biazie-
HUM KaK JOJDKHOCTHOTO JIMLA, TaK U IPYTUX JIUL, KaK MPaBHUJIO, MOJYMHEHHBIX CYObEKTY COBEpPIICHUS Ipe-
cTymieHusa. B o0oux ciyyasx, coBepluas XUIIEHHE, TOHKHOCTHOE JIMIO Pean3yeT MPEeI0CTABICHHBIE eMy
MIOJTHOMOYHMS 110 YIPABJICHUIO U PACHOPSLKEHUIO AaHHBIM UMYIIECTBOM. Takum 00pa3oM, JOKHOCTHOE JIM-
1[0 IPOTHUBOMPABHO, O€3BO3ME3THO 3aBIAJCBACT YyKUM UMYIIESCTBOM, 3JI0YIIOTPEOIISISl CBOMMU CITYKEOHBIMHU
MOJTHOMOYHSAMH HCKITIOUUTENBHO B CHITY 3aHUMAeMOH JOIKHOCTH.

W3noxeHHOe BbIIIE MOXKHO PacCMOTPETh Ha clenyoueM npumepe. Y. sBIsUICA TOHKHOCTHBIM JIMLIOM
CcyObeKTa X03sICTBOBaHUS — IJIaBHBIM MHXKECHEPOM CTPOUTENILHO-MOHTAXXHOTO Tpecta Ne 766 OTKPHITOTO
akquoHepHoro obmectsa «benrpancctpoin» (nanee OAO «bentpanccrpoit»). CornacHo JOTKHOCTHOM HH-
CTPYKLIUU B KOMIIETeHLIMIO IiaBHOro urwkeHepa OAO «benrpanccTpoii» BXOIUT BBIIOJIHEHUE OpraHU3alLu-
OHHO-PACHOPSIIUTENbHBIX U aJMUHUCTPATUBHO-XO035IICTBEHHBIX (DYHKLUH, a TAK)KE COBEpPLICHUE FOpUANYE-
CKHM 3HAYUMBIX JCUCTBHA. B MX 4nciie KOHTPOJIb 32 COCTOSHUEM MaTepHaJbHBIX OTYETOB PabOTHUKOB (u-
nmnana, 3QQEeKTUBHOE HCIOIb30BAHME MPOU3BOJICTBEHHBIX (DOHIOB, OpraHu3auus paboT Mo oOecrevyeHuIo
BBICOKOT'O Ka4eCTBa CTPOUTEIbHO-MOHTAKHBIX padOT U YCIIYT, II0 BBIIOJIHEHHUIO X B COOTBETCTBUHU C IIPOEK-
TaMH U IIpU CTPOrOM COOJIIOJJCHUU CTPOUTENbHBIX HOpM U npaBui, I'OCTOB, TeXHUUECKUX YCJIOBHM, UHCT-
PYKUUH ¥ IpyruX HOPMAaTHBHBIX TOKYMEHTOB IO IPOM3BOACTBY M MpHEMKE padoT, obecnieueHne 3 PeKTuB-
HOTO HCIIOJIb30BaHHUS OCHOBHBIX (POHIOB M OOOPOTHBIX CPEICTB, OOCCIICUCHHUE KOHTPOJIS 32 paboToi Cyo-
HNOJPAIHBIX OPraHU3alMi B COOTBETCTBUU C JICHCTBYIOIIMMH HOPMATUBHBIMYU aKTaMU U 3aKIFOUEHHBIMU J10-
roBOpamH U Jp. B HapymieHne 3TUX MOJHOMOYHMI BUHOBHBIH, 3Hasi O TOM, YTO paboTHI IO pa30opKe OCHOBA-
HUH 1oJ moJiel U3 O0eToHa Ha rpaBuil HAa 00beKTe «PEKOHCTPYKIUS UMYIIECTBEHHOTO KOMILIEKCA MO YIIHLE
JlaymMaHay BBIIOJIHAIOTCS UCKJIIOYUTENIBHO CUJIaMU IIOAYMHEHHBIX €My IITaTHBIX paboTHukoB B., P., C., nan
yKa3aHHe HE OCBEIOMJICHHBIM O MPECTYITHOM XapakTepe ACHCTBHI OOBHHSEMOro TJIaBHOMY MexaHuky JI.
U TIOCPEACTBOM HETrO MPOW3BOIUTENIO padoT [[. 0 MoAroToBKe M OQOPMIIEHMH AOrOBOpa MOAPSAAa MEXKIY
OAO «bentpaHccTpoit», ¢ OTHON CTOPOHBI, B (HU3UIECKUM JTUIIOM K, ¢ Ipyroi CTOPOHBI, Ha TIPOU3BOJICTBO
MOCJIEIHUM YKa3aHHBIX BbIIIE pa0oT, koTopble K. (hakTHueCKu He BBINOIHSI U HE AOJKEH ObLI BBHIIOJIHATS.
B manpHelinem opraHu30Ball TIOANMCAHNE aKTa BBIIOJHEHHBIX paboT K yKasaHHOMY JoroBopy M. oT umeHu
K., a Taxke nmoAmucaHue JAHHOTO JIOTOBOPA HE OCBEAOMJICHHBIM O NPECTYIHOM XapakTepe AeicTBUi 00BU-
HieMbIM HadanmsHUKOM OAOQO «bentpanccrpoii» JI. Ilociie aToro mepeman T0roBop W akT BHITIOJHEHHBIX pa-
00T B Oyxranrepuio Ajsl IPOU3BOACTBA pacyeTa ¢ MOAPSAYMKOM, T.e. K., KoTopoMy Ha ero xapr-cyeT Oblia
nepevncieHa AeHexKHas cymMma B pasMepe 520 Gemopycckux pyOineit, uyto skBuBaneHTHO 260 mosiapam
CILIA. JannHas neHexxHast cymMmMa Obljla OOHAJIMYCHA M IepeaaHa OOBHHIEMOMY, KOTOPBIA PaCHOPSIAUICS CHO
0 cBOEMY ycMoTpeHuto [19].
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YenoBek Tak:Ke MOXKET SBISATHCS OOBEKTOM MPECTYITHOT'O MOCATATSILCTBA MPH COBEPIICHUH XUILCHUS
MMyTeM 3J0YHOTpeOseHns CiIyXeOHBIMH TOJTHOMOUYMSAMH. B pe3ynbprare NpPOTHBOIMPABHBIX JEHCTBHI
Ha TIOTEPIIEBIIETO OKAa3bIBAETCSI OMOCPEeNOBaHHOE BO3/AeHcTBHE. UemoBeKy MOXKET ObITh MPHYMHEH yIepo
MMYIIECTBEHHOTO (MaTepHaabHOr0) Xapakrtepa. Peub uaeT o mpsmoM (HEIMOCPEACTBEHHOM) yinepOe, BO3-
HUKHOBEHHE KOTOPOTO HE CBSI3aHO C MHBIMH OOCTOSTEIHCTBAMH W IIEJISIMH IPOTHBOIPABHOTO TOBEACHUS
JOJHDKHOCTHOTO JINTIA.

IIpu »TOM cnemayet uMeTh B BUAY nojioxkeHue YK, coriacHo KOToOpoMy He MOAJICKUT YTOJIOBHOM OTBET-
CTBEHHOCTH JIUIIO, COBEPIIUBIICE XUIICHUE UMYIIECTBA (PU3UUCCKOTO JIUIA MYTEM 3JI0YIOTPEONICHUS CIIy-
KEOHBIMH TTOJTHOMOYHSMH B CyMMe€, HE TMpPEBBIMIAIONIEH IBYKPATHOTO pa3Mepa 0a30BOI BEIHYWHBI, YCTa-
HOBJIGHHOTO Ha JIEHb COBEPIICHUS AesHus. TakuM 00pa3oM, 3aKOHOAATENh Pa3rPaHUINBAET YTOJIOBHO HaKa-
3yeMoe XHIIEHUE OT MEJIKOTO XHIICHHS, OTBETCTBEHHOCTh 3a KOTOopoe mpenycMoTpeHa Konekcom Peciy6-
nuku benapych 00 aAIMUHUCTPAaTUBHBIX MPAaBOHAPYIIICHUSAX.

[ToaBOs UTOT U3TOKEHHOMY, MOXKHO CAENAaTh HEKOTOPHIE BHIBOIBI.

Bo-niepBEIX, B YTOJIOBHOM IpaBe OTCYTCTBYET €AUHOE MOHUMAaHUE 00BEKTA MPECTYIICHMYSL.

Bo-BTOpBIX, CyIIECTBYIONIUE YTOJIOBHO-ITPABOBEIC KOHIIEIINA HEMPUEMIIEMBI JIIsi pACCMOTPEHHS 00h-
€KTa MOCATATEIhCTBA KaK PABHOLIEHHOTO MOHITHA KPUMHHAINCTUKH.

B-Tpetbux, abCTpakTHOCTH OOIIECTBEHHBIX OTHOIICHUH, COIMANLHBIX OJar U MHTEPECOB HCKIIIOYACT
BO3MOKHOCTh OTPa3UTh CUCTEMY CJICJIOB, MIPEACTABIAIONINX UHTEPEC C MO3UIIMA KPUMUHATUCTUKU U COJEP-
KalUX 3HAYUMYI0 HH)OPMAIIHIO O COBEPIICHHOM NPECTYIICHUN U €0 JJIEMEHTAX.

B-ueTBepTHIX, B HAyYHOW, HOPMATUBHON W Y4eOHOH JIUTEpaType IO YroJIOBHOMY mpaBy PecmyOmwku
Benapych nmpunep)uBaroTCsl TPAAUIIMOHHON KOHIICTIIINK OOIIECTBEHHBIX OTHOIICHUH Kak 00BEKTa MOcATa-
TEJBCTBA MPH XHIICHUH ITyTEM 3JI0YTOTPEOIICHHS CITYKEOHBIMU TTOTHOMOYHSIMH.

B-mTHIX, 00BEKTaMH MPECTYITHOTO MOCATATeNHCTBA NPY XHUIIEHUH ITyTEM 3JI0yTMOTPeOIeHUs CITyXeo-
HBIMU TOJHOMOYHUSMHU B UX KPUMHUHAJIUCTHUYECKOM MOHMUMAHHUM SBISIOTCS MaTepUajbHBIC 3JEMEHTHI Tpe-
CTYITHOU CTPYKTYPBI, B UUCJIE KOTOPBIX YEIOBEK, TOCYAPCTBEHHBIC U OOIIECTBCHHBIC OPraHU3aIiH.

B-mecTtrIx, 4enoBeKy, TOCYyJapCTBEHHBIM U OOIIECTBEHHBIM OPTaHM3AIMSIM KaK dJIEMEHTaM KpUMHHA-
JIUCTHYECKON CTPYKTYPHI MPECTYIUICHUS B PE3ybTaTe XWIICHHS IyTEM 3JI0YNOTPEOICHHS CIyKEOHBIMH
MOJTHOMOYHSIMU TIPUYMHSETCS MaTepUaNIbHBIN Bpe (yiiep0). B psae ciyuaeB OH MOXET IOCTHTaTh KPYITHO-
ro 1100 0C000 KPYITHOTO pa3Mepa.

B-cenpmbIx, pa3BruBaoNIrecss HHTErPAIlIOHHBIE TTPOIECCH B CUCTEME HayK YTOJIOBHO-TIPABOBOTO ITUKJIIA
MPEIONIaraloT YHU(UKAIMI0O HAYYHBIX KaTETOpPHil, KOTOPHIMU OINEPUPYIOT 3TH HayKW. Peanmsanus 3Toro
Oy/ieT crocoOCTBOBAThH PEIMICHHIO MHOTHX ITPOOIIEM TEOPETUKO-TIPUKIIATHOTO XapaKTepa.
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AM. Xnyc

Kbi3MeTTik 6KiJIETTIKTEpI achbIpa NalIajaHy KoJbIMEH KbIMKbBIPY Ke3iHaeri
KBLUIMBICTBIK KOJICYFYIIBLIBIK 00beKTICiHIH KPUMHHAJIMCTHKAJIBIK TYCIiHIri

Maxkanaza KpUMHHAJIMCTHKAJAFbl JKOHE KBUIMBICTBIK KYKBIKTarbl KbI3METTIK OKIUJICTTIKTEpAl acklipa
naiianany JOJBIMEH JKBIMKBIPY Ke3iHJeri KbUIMBICTBIK KOJICYFYLIBUIBIK OOBEKTiCI TYCIHITiHIH Maceneci
tannaHraH. benapych PecryOnMKachbIHBIH KbUIMBICTBIK KYKbIFbI OOWBIHINA FBIIBIMH, HOPMATHBTIK JKOHE OKY
omebuerrepAe  KBIBMETTIK ~ OKUIETTIKTepAi  Tepic  MaiijajaHy  JKOJBIMEH O KBIMKBIPY — Ke3iHZeri
KOJICYFYLIBUIBIKTBIH OOBEKTICI peTiHAe [OCTYPJi TYXKbIpbIMIaMa OOMbBIHIIA KOFAaMABIK KaThIHACTAp/bI
ycrananbsl. KoraMIpIK KaTeIHACTAp, QJIYMETTIK UTUTIKTEp JKOHE MyAzenep abCTpakTTLNirT KpUMHHAIHCTHKA
TYPFBICHIHAH KbI3BIFYLIBUIBIK TY/BIPATHIH JKOHE JKacalFaH KbUIMBIC Typalbl MaHBI3/bl aKIapaTThl, OHBIH
JNIEMEHTTEePIH KYpaWTBhIH i31ep KyHeciH Kepcery MYMKIHIIriH mekteiai. «KbpUIMBICTBIK KYKBIKTHIH
HAKTBUIBIFBl TYpajbl» FbUIBIM 00Ja Typa, KPUMHUHAIMCTUKA KYKBIKOY3YIIBUIBIKTBIH HBICAHBIH KbIIMBIC
KYPBUIBIMBIHBIH MaTE€PHAIBIK 3JIEMEHTI peTiHie KapacThipasl. KbI3METTIK OKiNeTTIKTep i acklpa nainanany
JKOJIBIMEH KBIMKBIPY Ke3iHAEri KbUIMBICTBIK KOJICYFYIIBUIBIKTBIH OOBEKTIEpi KPUMUHAIUCTHUKAJIBIK
TYCiHIKTE KbUIMBIC KYPBUIBIMBIHBIH MAaTCepUa/bIK 3JIEMEHTTEpi, OHBIH iLIiHJAE agaM, MEMJICKETTIiK JKOHE
KOFaMIIbIK YilbIMap. AflamMra, MEMJICKETTIK JKOHE KOFaMJIbIK YHBIMIAapFa KbUIMBICTBIH KPUMHUHAIMCTHKAIIBIK
KYPBUIBIMBIHBIH DJIEMEHTTEPi PETiHIE KBI3METTIK OKUICTTIKTEep.l Tepic maijanaHy >KOJBIMEH >XBIMKBIPY
HOTIDKECIH/Ie MaTepHaIbIK 3UsH (3apaarn) kenripineni. Kem sxarmaiimapaa o ipi Hemece aca ipi Memepae
001yl MYMKiH. KBUIMBICTBIK-KYKBIKTBIK LMKJIAAFBl FHUIBIMIAP KYHECIHIErT MHTErpauusublK ypIicTepIiH
THIMZI TYp/e JaMybl YIIiH OChI FIIBIMAAp MaiilalaHaThIH FRUIBIMHU KaTErOpUsIapabl Oipi3AeHaipy Kaxer.

Kinm co30ep: KbUIMBICTBIK KYKBIK, )KBIMKBIPY, KbI3METTIK OKIISTTIKTep/i acklpa Maianany, KbIMBICTAP/IbIH
KPUMUHAJIMCTUKABIK KYPBUIBIMBI, KbUIMBICTAPIbIH HBICAHBI.

A M. Khlus

Criminalistic understanding of the object of criminal affairs while
pursuing through ability by official authorities

The article analyzes the problem of understanding the object of criminal encroachment during theft by abuse
of official powers in criminalistics and criminal law. In the scientific, normative and educational literature on
the criminal law of the Republic of Belarus, they adhere to the traditional concept of public relations as an ob-
ject of encroachment when embezzling by abuse of official authority. The abstractness of social relations, so-
cial benefits and interests excludes the possibility to reflect the system of traces that are of interest from the
point of view of criminology and contain meaningful information about the crime committed and its ele-
ments. Being a science «about the realities of criminal law», criminalistics considers the object of encroach-
ment as a material element of the structure of the crime. Objects of criminal encroachment when embezzling
by abuse of official powers in their criminalistic understanding are the material elements of the criminal
structure, including man, state and public organizations. Person, state and public organizations as elements of
the criminalistic structure of the crime, as a result of theft by abuse of official authority, material damage
(damage) is caused. In some cases, it can reach a large or very large size. For the successful development of
integration processes in the system of the sciences of the criminal law cycle, it is necessary to unify the scien-
tific categories that these sciences operate on.

Keywords: criminal law, embezzlement, abuse of official authority, criminology, criminalistic structure of
crime, the object of crime.
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K Bompocy o NoHATHM ¥ CONMAJILHO-ITPABOBOM HA3HAYEHHHU PEKUMA HCIOJTHEHUSI
Mepbl pecedeHnsi B BU/E COePKAHMS MO CTPaKeit

B crarpe npeanpuHIMaeTCs MOMBITKA YTIyOUTh 000CHOBaHKE NMPHHIMITHAILHO HOBOTO MOHUMAHUS PEKIMa
KaK TIOpsKa M YCJIIOBHH HCIOJHEHHS MEPHI IPECEUCHUS B BHIC COJCPIKAHUS IMOJ CTpakeil. BrIgBIeHBI
M PaCCMOTPEHBI OCHOBHBIC TOAXOJBI K OMPEACICHHUIO IMOHATHS «PEKUM HCIIOJHEHHS MEpbl TPECEYCHUs
B BUJIC COJCPIKAHHA IOJl CTPaXei» W CONUATBHO-PABOBOMY €r0 HA3HAYCHUIO B JIOKTPHHE YTOJOBHO-
UCIIOJHUTENBHOTO mpaBa. OGOCHOBBIBACTCS BBHIBOJA O TOM, YTO PEXKHUM, €ro TpeOOBaHUS AOJDKHBI COOTBETCT-
BOBATb LEJSIM yKa3aHHOW Mepbl npeceueHust. CTaBUTCS MO/ COMHEHHE HaJlelIeHHEe PEeKUMa COACPIKAHUS MO
CTpa)kedl BOCIIUTATENbHBIM CBOWCTBOM. ABTOp MPOBOIUT IPaHb MEXKIY MOHATHIMH «PEKHUM MECTa COAepIKa-
HHS TI0]] CTPaXKEH» U «PEKUM HCIOIHEHHS MEpPbI IPECeUCHHUs B BUAE COJCpIKaHus Mox cTpaxeit». [locnen-
HUI pacmpoCTpaHsIeTCss UCKITIOYUTENFHO Ha TMOJI03PEBAEMBIX H OOBHHSEMBIX, MOJBEPTHYTHIX JaHHOW Mepe
YTOJIOBHO-TIPOLIECCYATIbHOTO MPUHYKACHHS, TOT/Ia KaK PEXKUM MECTa COJICPIKAHUS O/ CTpaXkel pacrpocTpa-
HSETCS HE TOJILKO Ha yKa3aHHBIX JIMI], HO ¥ Ha BCE KATCTOPHU JIUII, HAXOSAIIUXCSA B OTHX YIPEKICHUSIX, HE
HCKITIOYasi COTPYAHUKOB. B 3TOH CBSI3M MOHATHE PEKUMA MECTa COJCPIKAHHS O]l CTPAKEH MIMpe MOHSTUS
pexrMa UCIIOJHEHUs TaHHON Mepbl npecedeHns. Ha ocHOBaHWH MPOBEICHHOTO aHAU3a CHOPMYIUPOBAHO
ABTOPCKOE OIpe/eIeHHEe MOHATHS «PEKHM HCIIOIHEHUS] MEPbI MPECCUCHUs: B BUIC COJCPIKAHUS MOJ CTPa-
xKely, a Takke 000CHOBaHA Mesi O HEOOXOIMMOCTH BKIIIOUCHHsI TAHHOTO MOHATHS B JCHCTBYIOIIUHA 3aKOH
PK «O mopsizike U yCIIOBHUSIX COIEPIKAHMUS JIHI[ B CIICHUATIBHBIX YIPSIKIACHUSIX, 00ECICUMBAIONINX BPEMEHHYIO
M30JIALMIO OT OOIIECTBaY

Knrouesvie cnosa: COoACpKaHUE 1o CTpa)KefI NOA03pEBAEMBIX U O6BI/IH${€MI)IX, PEKUM COACPIKAHUA 1O
CTpameﬁ, HUCHOJIHEHUE MEPLI MPECCUYCHUA B BUJAC COACPIKAHUA IO CTpameﬁ, NOpAAOK U YCJIIOBUA COAEpIKa-
HUA 110 CTpa)Keﬁ, CJIE€ACTBEHHLIC U30JIAAITOPLL, MECTA COACPIKAHUA 1TO/] CTpa)Keﬁ.

OJHUM U3 BaXKHBIX CPEACTB JAOCTHXKEHUS IEJIed Mephl MpecedeHusl B BUJE COJCPKAHUS MOJ CTpaxei
SIBIIIETCS PEKUM €€ HWCHOJHEeHHA. VIMEHHO MOCpPEACTBOM IMOCIEAHETO pPeaTn3yeTcs KOHCTHUTYIIMOHHBINA
MIPUHINIT IPE3YMIIMHA HEBUHOBHOCTH, B COOTBETCTBUH C KOTOPBIM JIUIA, TOJBEPTHYTHIE MEpe TPECceUeHNus B
BHJIE COACPIKAHUS TOJT CTPAXKEH, JOJKHBI PeOBIBATh B YCIOBUSAX, OTIUYHBIX OT YCIOBHUN OTOBIBAHUS yTrO-
JIOBHBIX HAaKa3aHWi, CBSI3aHHBIX C JIMIIEHHEM CBOOOABI. Hapsmay ¢ 3THM peXuM crocoOCTBYeT 00eCTIEUeHHIO
[IpaB, 3aKOHHBIX WHTEPECOB JIMII, COAEPKAIINUXCS MO CTPaXKel, a TaKKe BBIMOJIHEHUIO UMHU CBOMX 00s3aH-
HOCTEH.

TepMuH «pexuM» TOBOJBHO YacTO BeTpeuaercs B AeicTByromeM 3akone PK «O mopsiake u ycnoBusix
COJIEp)KaHUs JIUI[ B CIEIUANBHBIX YUPEKICHHUIX, 00ECTIEUNBAIOIINX BPEMEHHYIO H30JISIIIMIO OT OOIIECTBaY,
HO TOHATHE PEKMMA B HEM He packpbiBaercs. [lomaraem, 4to maHHBINA MpoOes JOKESH OBITh BOCIIONHEH.

B ropuauueckoil nurepaType CyIIECTBYIOT pa3jHYHbIC OMpPEACTCHUS peuMa COAep:KaHUs MO CTpa-
ke, OJHAKO MPeXk/Ie YeM MPUCTYITHTh K UX PACCMOTPEHHIO, CYNTAEM HEOOXOIUMBIM O0PaTHTLCS K HEKOTO-
PBIM TIOAXO0/aM YYEHBIX-FOPUCTOB K Ne(OUHUIINH PeXUMa OTOBIBAHUS HAKa3aHWUS B BUJE JIMIIEHHS CBOOOIBI,
MIOCKOJIBKY MOCHEIHUA UMEET CXOKHUE YEPTHI C PEXKUMOM COACPKAHUS O] CTPAKEH.

[IpakTHdecku Bce yUeHBIC-TICHUTCHIIUAPUCTHI OMPEIEISIOT PEKUM UCXOJ U3 OOIICU3BECTHOTO 3HAUe-
HUS ATOTO CJ0Ba. PeXXMM — yCTaHOBJICHHBIN MOPSIOK YeTr0-HUOYAb; YCIOBUS JESTEIFHOCTH, padOTHI, Cy-
IIECTBOBaHUS Yer0-HUOY b, COBOKYITHOCTh MIPABHII, MEPOIIPHUSITUNA, HOPM ISl TOCTUKCHHS KAKOW-ITHOO LIeH
[1; 550]. OnHu aBTOpBI B OCHOBY AaHHOH Ae(UHHULIMH KIAAYT TAKOE 3HAYCHHE PEKMUMA, KaK YCTaHOBJICHHBIN
MIOPSAZIOK, U B 3TOM CMBICIIE IO/ PEKIMOM HCIIOJIHEHUS HAKa3aHUS B BHJIE JUIIEHUS CBOOOBI TOHUMACTCH:
TIOPSIIOK MCTIOJTHEHUSI HaKa3aHWUA B WCIPABUTEIBHBIX YUPSXKACHHMSIX [2; 8]; mopsmok aestenbHOCTH UTY
[3; 115]; nopsimok conepxkanust B 1Y [4]. Apyrue aBTOpHI, HapsAAy € MOPSAIAKOM, B PACKPBITUN yKa3aHHOIO
MOHATHS UCTOJB3YIOT U TaKOE €ro 3HaueHue, Kak ycioBus. [Ipu TakoMm moaxoje moj peskuMOM IMOHHMAIOT
TIOPSIIOK M yCIIOBUS WCTIOMHEHUs (OTOBIBAaHMS) HaKa3aHWUSA B BHIE JIMIICHUS cBoOoabl [5; 36]. EcTh Takke
aBTOPBI, KOTOPBIC MPH OIPEIECIICHUN PACCMaTPUBAEMOTr0 TIOHATHUS OEPYT 32 OCHOBY TaKOE €ro 3HAYCHHUE, KaK
COBOKYMHOCTbH MpaBUJI, HOPM, MOHUMAs MOJ PEKUMOM COBOKYIHOCTH MpPaBWJ MOBEICHUS 3aKIIOYCHHBIX,
YCTaHaBIMBAEMbIX KaK 3aKOHAMH WJIM BEAOMCTBEHHBIMH aKTaMH, TaK ¥ CAMHMH 3aKIIOYCHHBIMH B TIOPSIIKE
CaMOJIUCIIMILINHBL M caMoopranu3anuu [6; 131], COBOKYITHOCTh YCTaHOBIICHHUH, OMPEACISIONINX 00hEM OT-
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paHWuYEHUI 17 OCYKIEHHBIX U MOPANOK MX peanusauuu [7; 27]. Ilpencrasnsercs, 4yTo Kaxaas U3 MpUBe-
JEHHBIX TOYEK 3PEHUS HE MMEET KAKUX-THO0O0 PACXOXKICHUH CO 3HAUEHUEM TEPMHUHA «PEXUM», U IO3TOMY
HEeT COMHEHHH B MX MPaBHJIBHOCTH. BMecTe ¢ TeMm, Ha HaIl B3I, 32 OCHOBY peKMMa IieJ1ecoo0pa3Ho Opath
TaKOE €ro 3HaYeHHUe, KaK MOPSAJIO0K U YCIIOBUS UCTIONHEHUs (OTObIBaHMS) HAKa3aHUS B BUJIE JIMLICHUS CBOOO-
nbl. Takoe ToJIKOBaHHUE OJIMKE K AITUMOJIOIMYECKOMY 3HAUSHHIO 3TOTO CJIOBA, KaK MOPSAA0K WIN 00pa3 )KU3HU
4eJIOBEKa, TPkl Jroeil. 3aMeTHM, YTO 00pa3 JKU3HHU YeJIOBEKa I0JBepraeTcs U3MEHEHUSM Kak I0J] BO3-
JeCTBUEM pEXMMa OTOBIBAHWS HaKa3aHHWA B BHUJE JMIICHUS CBOOOJIBI, TaK M TOJA BO3JCHCTBHEM peXHUMa
WCIIOJTHEHMSI MEPBI IIPECEUYEHUS B BUIE€ COJIEPKAHUS MO CTpaXKeH.

B cuiy Toro, 4ro crienuanucTsl B chepe yroroBHO-MCIIOIHATEIBHOIO MIPaBa B MOHATHE PEKUMa BKJIa-
JBIBAIOT pa3IMYHbIE 3HAYEHUS 3TOrO CJI0BA, B JIUTEPATYPE CYLIECTBYIOT IOBOJIBHO Pa3HOPEUMBLIE OIpeieie-
HUS JaHHOTO siBIeHMs. ClleAyeT OTMETHTb, YTO Psi/i YUEHBIX NTOHATHE PEKMMA TOJIKYIOT ABOSKO: B ITMPOKOM
1 y3KOM cMbIcie. «[IeHuTeHITMapHbIA PEXIM», B IMUPOKOM CMBICIE 3TOTO ciaoBa, — mucan C.B. [lo3Hbimes,
— OXBaTbIBae€T BCIO CHCTEMY Me€p, IOCPEICTBOM KOTOPHIX IEHUTECHILHUAPHBIE YUPEXKIEHUS CTPEMSTCS
K JOCTIDKEHHIO cBoMX wLened. Cioa OTHOCSTCA, BO-TIEPBBIX, BCE CHOCOOBI pasMELICHUsI U MOApa3AeIeHUs
3aKJIFOUEHHBIX IS 1IeJIel UCTIPaBUTENBHO-TPYAOBOTO BO3/ICHCTBUSA Ha HUX, WJIM TaK HAa3bIBAEMbIE «IIEHUTEH-
LHapHbIE CUCTEMBI», a BO-BTOPBIX, BECh PACHOPSIOK JKU3HHU, KOTOPBII yCTaHaBINBACTCSA B IEHUTEHIIMAPHBIX
YUpEXKJIEHUSIX, U BCE NIPUMEHSEMbIE B HUX MEpB! BO3ACUCTBUSA Ha 3aKiIro4eHHBIX» [8; 113, 114]. Hetpynno
3aMETUTh, YTO LIMPOKOE OIpPENEICHNE peXMMa BKJIIOYAET BCE CTOPOHHBI AedrenbHocTH MY. UTto kacaercd
pexuMa B y3KOM ITOHHMaHMHU, TO 3TO «OIMH U3 OCHOBHBIX METOJOB MCIPAaBUTEIBHO-TPYAOBOIO BO3AEHCT-
BUs1, 00€CIIEUNBAIOIIUI OCYIIECTBICHUE UCTIPABICHUS U IEPEBOCIIUTAHUSA, 3TO PETNIAMEHTUPOBAHUE TTOPSIKA
COJIep)KaHUsl 3aKJIIOUYEHHBIX B MCIPaBUTEIBHO-TPYIOBBIX YupekaeHusx» [9; 96]. B Oonee KOHKpeTH3Hupo-
BaHHOM (hopMe MOHITHE PEKHUMA, B Y3KOM CMbIciIe clioBa onpeaeiani b.C. YTeBckuii, KOTOPBIH mucair: «pe-
UM B y3KOM CMBICIIE CJIOBa CKJIAABIBACTCS U3 PACHOPsIKA JHS, U3 PErYIMPOBaHUs MOPAIKA IEPEABHKECHUS
B Mpefienax MecTa JIMIIEHNUsT CBOOOABI, U3 MPaBWII, YCTaHABINUBAIOMKX (HOPMBI OOIICHUS JIUIIEHHBIX CBOOO-
JIbl C BHEITHUM MHMPOM, U3 CUCTEMBI MEP MOOIIPEHNS U MEP AUCHUIUINHAPHOTO B3bICKaHUS U T.II., TO €CTh U3
BCETO TOTO, YTO COCTABISIET COBOKYIHOCTh BHEIIHMX IPU3HAKOB JIMIICHUS CBOOOBI, CIICIN(PHUIECKUX IS
aToit Mepsl penpeccun» [10; 169]. C unbix nosunumii onpeaensn pexxuM E.I'. IlIupBuHAT, cunTas, 4To peskuM
COCTaBIJISIET COBOKYITHOCTh NMPaBUJ MOBEACHUS OCYXKICHHBIX [6; 118]. Cxoxee ompeneneHue COACPKUTCS
B pabote K.A. ABTyX0Ba, Iie PeKUM pPacCMaTpPUBACTCA KAaK YCTAaHOBJIEHHAs YIOJIOBHO-HUCIIOJHUTEIbHBIM
3aKOHOJIATEJILCTBOM CHCTEMA IPABMII MOBEACHHS OCYXICHHBIX (PEKHUM OTOBIBAHUS) U MEPONPHATHH, OCYy-
HIECTBIIEMBIX aJMUHHCTpallMed OpPraHoOB M YUYPEKACHUU HCIIOJHEHUS HaKa3aHUH, HalpaBIeHHBIX
Ha JOCTIKEHUE TeJIe Haka3zaHus (pexxuM ucnoaenus) [11; 147].

3aciay)KMBaeT BHUMaHUs OIpelesieHUe pekuMa JnieHust cBobozpl, naHHoe D.P. CynnyposbiM. Ilon
PEKMUMOM JIMIIEHUS] CBOOOABI OH MOHUMAET «3aKPEIJICHHBI 3aKOHOM TOPSIOK MCIOTHEHUS M OTOBIBAHUS
JAHHOTO HAaKa3aHHWs, BbIpaXKarolIUNCsA B AeATeNbHOCTH agMuUHHCTpannd UTY, KolekThBa OCyKIEHHBIX H
[IPAaBOMEPHOM IIOBEJICHUU OTAEIBbHBIX OCYXKIEHHBIX 110 NOCTM)KEHUM IIOCTABJIEHHBIX IIE€PEel] HUMM Lenei»
[12; 30]. TpymaHO HE COTIACUTHLCS C AaBTOPOM JAHHOW TOYKH 3PEHHUS B TOM, UYTO PEKHM IIPEICTABIISICT COOOH
B3aMMOCBSI3aHHYIO J€SITENbHOCTh aAMUHUCTPALMH YKA3aHHOTO YUPEKICHUS U OCYKACHHBIX 110 €ro OTOhIBa-
Huto. @.P. CyHaypoB UCXOOUT U3 TON IOCBUIKM, YTO pealu3alus pekuMa JIMIIEHUsS CBOOOIBI €CTh HE YTO
MHOE KaK Pa3sHOBUAHOCTb IIPABOBOI €ATEIBLHOCTH, KOTOPAsk MOXKET OCYILECTBIISITHCSL B PAMKaX KOHKPETHBIX
npaBooTHomeHuit. Kak npaBmwisHo otmeuaet K.I. CaapeeB, pexkuM nuimeHns cBOOOIB HE MOXKET PEryiu-
pOBaTh MOBEACHHUE JIUIIb OAHOTO CYOBEKTa IPABOOTHOLICHUS! U OHOBPEMEHHO OBITH O€3pa3NuYHbIM K ApY-
romy ydactHuKy [13; 19]. Takoii moaxom K MOHUMAHHUIO PEeKHUMa CICAYeT NMPU3HATH MPOTPECCUBHEIM, I10-
CKOJIBKY HaIlpaBJIsIeT HAC Ha OCYLIECTBJICHUE MOUCKA PELICHUs MPOOIeMbl B YKPEIUIEHHH PEXXUMa HUCTIONHE-
HUS HaKa3aHUs B BUJC JIMILICHUS CBOOOBI U B cdepe yiryulieHus aesreiabHoctu Y. BHe Besskux COMHEHHH,
PEKUM HCIIOJIHEHUSI MEPbI IPECEUEHUs B BUJE COACPIKaHUs IO/ CTpaXKeH Takxke MpelCTaBIsieT co0oi B3au-
MOCBSI3aHHYIO JCSITCIILHOCTh ABYX CyOBekToB — ammuHucTpanuun CU30 u nwi, moaBeprHyThIX dTOH yTo-
JIOBHO-TIPOLIECCYaIbHOM Mepe.

B paGorax, ony0JIMKOBaHHBIX B MOCIEIHUE TOBI, PEXKUM OIPEACISIETCS KaK IPaBOBOE CPEACTBO BO3-
JEeWCTBYUS Ha JIML, OTOBIBAIOLIMX YTOJOBHOE HaKa3aHWE, YCTAHABIMBAOLIMN IIPaBWIAa MOBEJEHUS AJIS BCEX
CyOBEKTOB YrOJIOBHO-UCIIOJIHUTEIBHBIX IPaBOOTHOLICHUH [ 14; 55].

s ysscHEeHMs IOHATUS PEeKNUMa UCIIOJTHEHHUS MEpBI IIPECEUEHUS B BUJIE COIEPIKAaHUS O] CTpakel He-
00X0IMMO NIpOaHaJIU3UPOBaTh UMEIOLIMECS B IUTEpaType Haubosee paclpocTpaHeHHbIe openeneHus. Taxk,
A.I1. EBrpac)oB o pexMMOM B CJIEICTBEHHBIX M30JSITOpaX MOHUMAET NPUHYAUTENBHBINA MOPSIOK MOBEE-
HUS apeCTOBAHHBIX NpPH HCIOJHEHMH MEpPHl IpPEceueHUs B BUAE COAEp)KaHUsA moj crpaxen [15; 172].
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B nanHOM ompexneneHuu, Mo HalleMy MHEHHMIO, MOKHO OTMETHTH psj HEIOCTaTKOB. Bo-mepBbIX, B HEM HE
YKa3bIBAIOTCSl UCTOYHUKH, YCTaHABJIMBAIOIINE NAaHHBIA MOPAIOK. BO-BTOPHIX, HE OTpakeHa CBS3b pexUMa
C IETSIMU MEpBI MPEeCeueHMsI B BUIE COACPIKAHMS TI0J] CTPaXkel, B CyIIECTBOBAHUM KOTOPOIl HE MPHUXOINUTCS
coMHeBaTbcsl. OHAa COCTOUT B TOM, YTO MCCIIEAYEMBIi PEXUM, a TOYHEE, ero TpeOOBaHHS JOJIKHBI COOTBET-
CTBOBATh IENSIM MEpHl IPECeUeHusl B BUAE COACP)KaHUS TOJ CTpaked. B cirydae oTCyTCTBHS TakOro COOT-
BETCTBUS OTpaHWUYEHHBIE PEKUMOM TIpaBa JIUI], COAEPKAIIUXCS O] CTpaXel, OyIyT MprU3HaHBI IPOTHBOPE-
YalMHU HE TOJBKO IENAM YKa3aHHOW MEpHI NIPECEUEHMs], HO U KOHCTUTYLIMOHHOMY IPUHIIUITY [IPE3yMITLIUU
HEBUHOBHOCTH. B-TpeTbux, KpaiiHe ommO0YHO MOJ PeXUMOM MTOHUMATh TOJBKO IPUHYAUTENBHBIN TOPSIIOK
MTOBE/ICHUS TTOJICIIE/ICTBEHHBIX 3aKII0YeHHBIX. C Hallel TOYKH 3pEHUs, PeKUM CKIIAIBIBACTCS U3 JIEATEIbHO-
CTH IBYX CYOBEKTOB — aJMHHHUCTPAIINN MECT COJIEPXKaHUs TI0J] CTPaXkeid, C OJTHOM CTOPOHBI, U MOI03peBae-
MBIX U OOBUHIEMBIX — C JIPYTOH.

Jpyrue aBTOpHI TIOJ PEKUMOM B CIEICTBEHHBIX H30JATOpaX MOHUMAIOT YCTAaHOBJIECHHBIH HOpMaMH
YTOJIOBHO-TIPOIECCYATBHOTO, UCIIPABUTEIHHO-TPYIOBOTO (HBIHE YTOJIOBHO-UCTIOTHUTEIHHOTO) U aJIMUHHUCT-
PaTUBHOTO MpaBa MOPAJOK COACPKAaHUS B 3THUX YUPEKICHMSX JIHI, JUIIEHHBIX cBOOOABI [16; 27]. [laHHOE
OlpesieTIeHNe, Ha Halll B3IV, TaKXKe HE OTIINYaeTCs MOJTHOTOM. Tak, Heb3s COrNIaCUTHCS C TEM, UTO HCIIOJ-
HEHHE Mephl TpecedeHHs B BHUAE COAEP)KAaHUS TIOJ CTpPaKEHW pEeryaupyerca HOpMaMH YTOJOBHO-
MPOLIECCYaTbHOTO U YTOJIOBHO-UCIIOJIIHUTENBHOTO MpaBa. CTOUT OTMETUTh, YTO HECMOTPS HA BHEIIHEE CXOJ-
CTBO HCIIOJHEHHS MEphl MPECEUEHUs] B BUJAE COACP)KAHUSA TMOJA CTpaked ¢ Haka3aHUSIMH B BHJIE apecTa
Y IAIIeHUST CBOOOBI, KaXK/as M3 HUX MMEET CBOW IIEeJH, IOPUINYECKYI0 MPUPOAY M COIHAIBHO-TIPABOBOE
HazHadyeHne. [Ipu sToM XapakTepHO, YTO MPABOOTHOIIEHHS TPW HCTOJHEHHU CONEP’KaHUS TOJ CTpa)kKen
BO3HUKAIOT KaK YrOJOBHO-TIPOLIECCYaNbHBIE, @ B MPOLIECCE CBOEH pealn3allii BBIXOAAT 3a MX NpEAEisl U
MPUHUMAIOT (HOPMY CaMOCTOSTEIHHBIX MIPABOOTHOIICHUN. B 3TO# CBsI3M MPaBOBYIO OCHOBY MCIOJHEHUS Me-
PHBI TIpeceueHus B BUIE COMEPKaHus Mo cTpakel cocTaBisiioT 3akoH PK «O mopsike n ycnoBHsIX coaepika-
HUS JIML B CIIEHUAIBHBIX YUPEXKICHUAX, 00ECIICUNBAIOIINX BPEMEHHYIO U30JISIMIO OT 00IIeCTBa» U BEJOM-
CTBEHHBIE HOPMATHUBHBIE MIPABOBbIE akThl. KpoMe TOro, HaM MpeAcTaBiseTcs HENPaBIWIBHBIM PEXHUM HCIIOJN-
HEHUS MepHI MIPeceYeHNs B BUAE COAECPKaHUS IO CTPaXKeH CBSI3BIBATH HUCKIFOUYUTEIHHO C TIOPSIIKOM CONEp-
JKaHUS YKA3aHHBIX JIUL, YITyCKas U3 BUAY aAMUHUCTPAIUIO.

B nurteparype noj pesxrMOM HCTHIOIHEHHS MEpBI IPECEUYEHUsI B BUJE COAEP)KaHUs MOJ CTpake MOHU-
MalOT TaK)Ke: perjJaMeHTHPOBAaHHBIN 3aKOHAMHU U IPYTMMHA HOPMATHBHBIMH aKTaMH PaBOMIOPSIOK, HAIIPaB-
JIEHHBIN Ha obecIieueHue mefield 1 3a1ad IpeaBapuTeIbHOro 3aKmodeHus [17; 32], yperyaupoBaHHEII HOp-
MaMH YTOJIOBHO-IIPOIIECCYaIbHOTO U UCIPaBUTEIBHO-TPYIOBOTO IpaBa (HbIHE YTOJIOBHO-UCIOIHUTEIHFHOTO)
MOPSZIOK M YCIIOBUS COAEPIKAHUS JIUII, B OTHOIIIEHHH KOTOPBIX MEpPOH MpeceueHns n30paHo 3aKITI0UeHHE MO/
crpaxeii [18; 27].

W3 npuBeneHHBIX ONpENeNeHuil pexnuMa HaM UMIIOHUpYeET nocieaHee. OQHako OHO, ¢ Y4€TOM H3I0-
YKCHHBIX BBIIIE COOOpaKEHHH, TAK)KE HE JIMILIEHO HEJOCTATKOB.

MeI ke mpeiaraeM CIeIyIoNnyo JePUHULINI0 PeXUMA UCTIOTHEHHU Mephl TIPECEYeHUs B BHJIE COEP-
YKaHUS MO/ CTpaXKeil: pexkuM — 3TO yperyinupoBaHHsle Hopmamu 3akoHa PK «O mopsinke u ycrmoBusix co-
Jep KaHUsl JIML B CHEHUANBHBIX YUPEXKICHUAX, 0OCCIEUHBAIONINX BPEMEHHYIO H3OJSIHIO OT OOIIECTBa»
Y BEZIOMCTBEHHBIMH HOPMAaTHBHBIMH IPABOBBIMHU aKTaMH MOPSIOK U YCIOBUS WCIOTHEHHUS MEPHI Mpecede-
HUS B BHJIE COJEPKAHUS TOJ CTPakel, BBIPAXKAIOIIMECS B COOTBETCTBYIOIIEM TOBEICHHUH IT0I03PEBACMBIX
1 OOBHHSIEMBIX, JICSATEIBHOCTH aAMUHUCTPALMN MECT COJEPKaHUs O] CTpakel B oOecreueHnH Liesel yro-
JIOBHOTO cyaomnpous3BoacTBa. B yactu 1 ct. 14 3akona PK «O nmopsiake u ycnoBUsIX COAEp KaHUS JHI] B CIie-
[UANBHBIX YUPESKICHHUSIX, 00ECTIEYNBAIOIINX BPEMEHHYIO H30JISIMIO OT OOIIeCTBa», Ha HAI B3I, TOMKHO
OBITh 3aKperuieHo, Mo ananoruu ¢ 4. 1 cr. 97 YUK PK, cienyromiee onpenenenue pexxuma: «Pexumom co-
JepXKaHusl MO CTpakeH B YUpEKICHUAX sBIAETCA ycTaHOBiIEeHHbIE 3akoHOM PK «O mopsake m ycrmoBHsx
COJIEpYKaHMs JIUI B CIIEHUANBHBIX YUIPEXKICHHUIX, 00eCTIeunBalONNX BPEMEHHYIO H30JISIHIO OT OOIIECTBa»
MOPSZIOK MICTIOTHEHUSI MEPHI TIPECeUeHNs B BUAE COAEPIKaHUs M0 CTpaXkel, 00ecIeunBaromuil OXpaHy U H30-
JSIIMIO TTOA03PEBAEMBIX U OOBHHSEMBIX, MOCTOSHHBIN HAA30p 32 HUMH; peau3alys WX NpaB U 3aKOHHBIX
WHTEPECOB; MCIIOJTHEHNE BO3JIOKEHHBIX HA HUX 00sf3aHHOCTEH, OE30MacHOCThH MMOI03PEBAEMBIX M OOBHUHSIE-
MBIX W TIEPCOHANA; Pa3AebHOE COMEpIKaHNE ONPeeTICHHBIX KATErOPH ITOI03PEBAEMBIX U OOBUHIEMBIX).

B nutepatype cymiecTBoBalio MHEHHE, COTJIACHO KOTOPOMY PEXHM, YCTAaHOBJICHHBIN B CIECTBEHHBIX
U30JIITOPAX, JOKEH OOBEKTHUBHO 00J1a1aTh BOCIUTATEIBHBIM CBOWCTBOM, HOO MOAABIsIONIEe OONBIINHCTBO
TeX, KTO HaXOJUTCS TMOJI CTpake B TOPSAKE MEPHI MPECeUeHus, OClIe OCYKICHUS OTOBIBAIOT CPOK JIHIIIE-
Hust cBoOonsl [19; 185]. K nannoii Touke 3penus ckinonsict 1 H.A. CTpydkoB, cuuTtasi mpu 3TOM, YTO PEKUM
NpY MPEeIBApUTEIHHOM 3aKIIOYCHHUU O CTPa)Ky HE TOJBKO JOJDKEH 00JanaTh KaKUM-THO0 BOCIIHUTATENb-
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HBIM BO3JICHCTBHEM, a yxke uM obnamaet. OH nucan: «Hens3s cka3aTh, 4TO COJEpKAHUE MO CTPAXKEH B TO-
pAIKe MEPBI IPEecedeHuns] He OKa3bIBaeT HUKAKOTO MCIPAaBUTENBHOTO Bo3AeicTBUA. Korja To minm nHoe IuIo
HaXOIHUTCA B MECTE JIMIIIEHUS CBOOOIBI BO BpeMs PaCCMOTPEHHsI YTOJIOBHOTO JIeJia U TIOCJE CyZa, 0 BCTYTI-
JICHUS TIPUTOBOPA B 3aKOHHYIO CHITY, Ha HETO OKa3bIBACT BIMSHUE yiKE caM (PaKT H3OJSAINH, TO3TOMY BpeMsl,
MPOBEJICHHOE TI0]] CTPAXKEH B MOPAIKE MEPHI IIPECEUCHNUS, 3ACUUTHIBACTCS B HA3HAYCHHBIN IPUTOBOPOM CyAa
cpok Hakazaawms» [20; 197].

Bnonue owyeBuano, uto MHeHUE H.A. CTpyukoBa OCHOBaHO KaK Ha MMECIOIIMX MECTO OIpPEICICHHBIX
rapaHTHIX MPOIECCYATBHOTO XapaKTepa, TaK U Ha TAKOW MMO3UIUH, IPU KOTOPOH K JIUITY, TIOJIBEPTHYBIIEMY-
cs Mepe TpecedeHus B BUJE COACPKaHUA O] CTpakel, KaK MpaBUIIO, IPIMEHAETCS HaKa3aHHe B BUAC JIH-
IIeHUsT CBOOOMBI, CPOK KOTOPOTO MOJKEH OBITh PaBEH WIIM MPEBBIIIATH CPOK 3aKIIOYCHHS IOJ CTPaXei.
C JaHHBIMH COOOPKEHUSIMHU MOXKHO OBLTO OBl COTJIACUTHCS, €CIIU HE YUUTHIBATh MIPH 3TOM UMEIOIIUECS Ha
MpakTuKe (DaKThl BEIHECEHHS ONPABJATENBHBIX MPUTOBOPOB, HA3HAYCHUS HaKa3aHWM, HE CBSI3aHHBIX C JIM-
IIIEHHEeM CBOOOIBI, B OTHOIIEHHH JIIl, K KOTOPBIM MPUMEHSIaCh Mepa MPEeceueHns B BUE CONEPIKaHUS MO
CTpaxeil.

Otpulias HaTMYME B MECTaX COJCPKAHMS O] CTPaKel BOCITUTATEIHLHOTO MPOIIECCa B OTHOIICHUU I10-
T03pEBaEMBIX M OOBUHIEMBIX, TPYAHO HE 3aMETUTh CXOJICTBO MPEAYCMOTPEHHOTO B HUX PEXHIMA C PEKUMOM
B HCIIPABUTEIBHBIX YUPSIKICHUIX U TEOpbMax. OHO 00yCIIOBIICHO, MPEXKIE BCETO, TEM, YTO Mepa MPECeUCHUS
B BHJIE COJICpKaHUsI 1O CTpakel W HaKa3aHUE B BUJC apeCTa U JHUIIECHUS CBOOOIBI SBIISFOTCS MEPAMU T'OCY-
JApCTBEHHOTO MPHUHYKIEHH, CBI3aHHBIMH C M30JISIIIMEH OT 00IIEeCTBa, BISKYIIINMH 332 COOOH CYIIeCTBEHHOE
OTpaHWYEeHHE TIpaB U CBOOON TpakaaH. MOXHO cKa3aTh, YTO IO ATON MPUYMHE BpPeMs COAEPIKaHUS TOJ
CTpaxxel 3aCUUTHIBACTCS CY/IOM B CPOK HaKa3aHMS.

XOTs peXUM UCTIOIHEHUS yKa3aHHOW MephI MTPEeCeYeHNs UMEET CBOH IIEJIH, 33/1a4H, 3JIEeMEHTHI, CPE/ICT-
Ba o0ecIteueHus, ero Co/iepkaHre UMEET MHOTO CXOJHBIX YePT ¢ TIOPEMHBIM pexkuMoM [21; 131], obycios-
JICHHBIX YCIOBUSIMH W30JuU. [103TOMYy BHOJHE OOBSCHUMBIM IMPEACTABISACTCS TO, YTO JIO TOSBICHHUS
CJIEICTBEHHBIX M30JISITOPOB KaK CIECHHATU3UPOBAHHBIX YUPEKACHUM MO COAEpPKAHUIO MO CTpa)xel mo03-
peBacMbIX U OOBHHSEMBIX 3aJla4a MO UCTIOJIHEHHUIO MEPhI TIPECCUCHHUS B BUJIC COJIEPIKAHUS T0]] CTpaXKei ObI-
J1a BO3JIO’KEHA HA TIOPHMEI.

B T0 ke Bpems pexXuM MECT COACpkKaHUS MO CTPAKEH UMEET CYIIECTBEHHBIC OTIUYMSI OT PEKUMA HC-
MPAaBUTENBHBIX yUpexaeHni. K 4ncily OCHOBHBIX OTIMYW yKa3aHHBIX PEKUMOB CIIEAyeT OTHECTH UX Ha-
MPaBJICHHOCTh Ha 00eCIIeYeHIE PA3IUYHBIX [IEICH.

B ompenencHum peknma OTOBIBAaHUS HAaKa3aHWs B MECTax JIMIIEHUS CBOOOJBI, JaBacMOM
b.H. bperranoseiv 1 H.E. Makaronom, MO>XHO 9€TKO YSCHHUTH OTIIMYNE CPaBHUBAaEMBIX pekuMoB. OHH ompe-
TETISIOT €T0 KaK «yperyJIMpOBaHHBIN HOpMaMH HUCTIPABUTENFHO-TPYAOBOTO MIPpaBa MOPSIIOK pean3allii yro-
JIOBHO-TIPABOBOW Kaphl — HakKa3aHWs B BHUJC JMIICHUS CBOOOABI W TPUBICYCHUS OCYXKJICHHOTO
K OOIIECTBEHHO-TIOJIE3HOMY TPYIy, O0IIe00pa30BaTeIbHOMY U IMPO(ecCHOHATBHO-TEXHIUYECKOMY 00y4e-
HUto» [21; 6]. OTcrona pexuM CoIep’KaHus MO CTpaKel He UMEeT M HE MOKET UMETh HAIPaBJICHHOCTH Ha
peann3anrio yroJIoOBHO-TIPAaBOBOM Kapbl, TaK KaK 3TO MPOTHBOPEYUT MPUPOJE MEPHI MPECEUCHUSI B BHUIE CO-
Jep kaHus 1oj| cTpakeil. Kpome Toro, nuiiam, comepxkamnumcs 1Mo CTpaxeld, He BMEHSIETCS 00SI3aHHOCTh TPY-
JIMTHCS ¥ HE CTABUTCS 3aj1avya UX 0011eo0pa3oBaTeIbHOTO H MPOdeCCHOHATBHO-TEXHUIECKOTO 00YICHHSI.

[IpoBozst pasrpaHnYeHHE MEXIYy PEKHMOM MECT COIEP)KaHHUS MOJ CTpaked W PEKUMOM HCIOTHEHHS
HaKa3aHWS B BUJIC JUIIECHUS] CBOOOIBI, HENB3S HE 3aMETHTh, YTO B ONPEACICHHBIX CIYYasiX O MEPBOM MOXKHO
TOBOPHTH KaK O peXHUME OTOBIBaHUS HakazaHus. K mpumepy, 3TO IPOUCXOIUT B CIy4asiX OCTABIICHUS OCYXK-
JNEHHBIX B CJIEICTBEHHOM H30JSTOPE ISl BBIMIOJHEHHUA PabOT MO €ro XO3SiCTBEHHOMY OOCTY)KHBAHHUIO
(B cootBercTBuU ¢ 4. 1 cT. 92 YUK PK), a Taxke B CBsI3u ¢ IPOU3BOJICTBOM I10 €Ny O MPECTYIUICHUH, CO-
BEPILEHHOM APYruM JuioM (4.4. 4, 5 ct. 92 YUK PK).

OpnHako 37eCh BaKHO MPHHATH BO BHUMAaHHE TO, YTO PeUb HJAET O PEXHUME MEeCTa COIEPKaHUS IOX
CTpaxel (CIeACTBEHHOM H30JIATOPE KaK YUPEKISHHH, HCIIONHSIONIEM YTOJIOBHO-TPOIECCYABHYIO MEpY
MIPUHYKICHUS, CBA3aHHYIO C H30JISIUCH OT 00IECTBa), @ HE O PEKUME UCTIOTHEHUS TAHHOW MEphI Ipecede-
Hus. [locnegnnii pactpocTpaHsSeTCs] UCKIIOYUTEIHHO Ha TOJCIEACTBEHHBIX 3aKIIOYEHHBIX, TOTAAa KaK pe-
KUM MECTa COJIEpyKaHUs O]l CTpakel pactpocTpaHsieTcs He TOJIbKO Ha YKa3aHHBIX JIUI], HO M Ha BCE KaTe-
TOPHH JIUII, COJICPKAIUXCS B HUX, HE UCKITIOYAs COTPYIHUKOB 3TOTO YUPEKISHUSI. B 3Tl CBs3M HaM mpe-
CTaBJISICTCS, UTO MEPBOE MOHATHUE LIUPE BTOPOTO.

B nureparype oTmedaercs, YTO CIEICTBEHHbIE H3OJSATOPHI IMPEIHA3HAYEHBI IS COACPXKAHUS TIOX
CTpaxel mojo3peBacMbIX U 00BUHSAEMBIX [16; 8]. C TakuM MOHMMAaHWEM TpeaHa3HaueHUs (IeNH) CIEACT-
BEHHBIX H30JSITOPOB MBI HE COBCEM COTJIACHBI, OHO MPEJCTABISACTCS HaM Y3KuUM. [IOCKONBKY coaep:kaHue
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MOJT CTPaXKEH MO/I03pEeBaeMbIX U OOBUHSAEMBIX B OTUX MECTaX HAIMPABICHO HAa JOCTH)KCHUE TeJIel YKa3aHHOM
MEpBI TIPECEUCHUS, TO W MpeIHA3HAUYCHUE CIICICTBCHHBIX H30JISTOPOB COCTOUT HE B MPOCTOM COACPKAHUU
TToJ] CTpayKel Ha3BAaHHBIX BBIIIE JIMI], 2 B COACPKAHUHU TIOJ CTpaxeil, o0ecreunBaroneM JOCTIKCHUE YKa-
3aHHBIX LEJIEH.

Hcxomst M3 TOTO, 9TO CaMO COZEpIKaHUE MO CTPaXKEH TOI03PEBAEMBIX U OOBHHAEMBIX PEANTH3yETCs T10-
CPEICTBOM YCTAaHOBJIICHHOTO PEXHMAa, CICAYeT IMPHU3HATH, YTO IOCICIHUNA WIpacT 3HAYUTEIBHYIO DPOJh
B 00€CIICYCHNH JIOCTMKCHHS TIeJICH YTOJIOBHOTO CYJOIIPOM3BOJICTBA. JTO 03HAYAET, YTO IEIBI0 PEIKUMA SIB-
JIICTCS YCTAHOBJICHHUE TAKUX YCIIOBHIA COJIEPIKAHUs, KOTOPHIE CITOCOOCTBOBAIM OBl JOCTHIKECHUIO TIEJIeH MEphI
MIPECEUYCHISI B BUIC COACPIKAHUS IO CTPAKEH.

Hexotopsie ydeHBIC-IOPHUCTBI CUUTAIOT, YTO H3OJIIUS JIUI], 3aKIFOYCHHBIX TIOJT CTPAXy, C TEM YTOOBI
WCKITIOYHTD JIJIT HUX BO3MOXKHOCTB CKPBITHCSI OT CIEACTBUS U CYyJIa, BOCIIPENSITCTBOBATh YCTAHOBJICHUIO HIC-
THHBI TI0O YTOJIOBHOMY JI€Ty, a TakKe MPEeAyIpekIeHNE COBEPIICHNS UMH HOBBIX NPECTYIUICHHA U obectie-
YEHHUE UCIIOJIHCHUS IPUTOBOPA SABIIAIOTCS 3a]a9aMy CJICICTBEHHBIX H30JATOpoB [22; 12, 13]. B nanaoM ciy-
Yae, 10 HallleMy MHEHHUIO, peub HJICT HE O 3aj1aYaX CJICJCTBCHHBIX U30JIATOPOB, a 00 ux nemsx. [IpumeHu-
TEIBHO K pacCMaTPUBAEMOMY BOMPOCY IMOJ LETBI0 MOHUMAETCS MPEAMET CTPEMIICHUSI — TO, YTO HAA0 WU
JKEJIaTeIbHO OCYIIECTBUTH, a IO 3aadaMi — TO, YTO TpeOyeT WCITOIHCHHS, pa3pelicHusl (ITOCTaBICHHBIC
JUTSL IOCTHDKEHUSI OTIPEICTCHHBIX meneit) [1; 206]. [y mocTrkeHus TOH WM MHOH IeNH, B HAIlleM MTOHUMa-
HHH, HEOOXOIUMO BBIIOIHHATH T€ WM HHBIE 3a0aUH.

Hecmotpst Ha TO, 9TO OHHM HEMOCPEIACTBEHHO HE YCTAHOBJICHBI B 3aKOHOJATEIHCTBE, MOKHO CKa3aTh,
YTO OHHW BBITEKAIOT M3 CMBICIIA M COACP)KAHUS HOPM, PETIIAMEHTHPYIOIIUX PEKHUM MECTa COICPIKaHHS IO
cTpaxeil. Tak, K OCHOBHBIM €0 3a7ladaM MBI OTHOCHM: 1) oOecrieueHre U30JSIUH JIHII, COACPKAIIUKCS IO
CTpake, M MOCTOSIHHOT'O Ha/30pa 3a HUMU; 2) o0ecIieueHrne COOMIOICHHUS IPaB U 3aKOHHBIX HHTEPECOB JIMII,
coep KaIuxcs 1Mo CTpakel; 3) obecrnedueHne TOYHOTO0 M HEYKJIOHHOTO BBITOTHEHHSI JIMIIAMHE, COJISPKaIIN-
MHUCS TIOJT CTPAXKEH, U paOOTHUKAMU MECT COJICPIKaHUs IO/ CTPaXKel CBOUX 00s3aHHOCTEH; 4) oOecreucHIe
0€30I1aCHOCTH TI0JI03PEBAEMBIX, OOBUHICMBIX H OCYKIICHHBIX, 4 TAKXKE MIEPCOHANA U TPAXKIaH, HAXOAIIIHXCS
Ha €r0 TEPPUTOpHH; 5) oOecCIeUeHHEe HOPMAIhbHOTO (YHKITMOHHUPOBAHUS MECTa COICPIKAHUS IO CTpaykei
KaK TOCYapCTBEHHOI0 YUPEXKACHHUS, UCIIOIHSIOIETO MEPY MPECEUCHUS B BUJE COJICPIKAHUSI TIOJ] CTPaXEH.

Takum 00pa3zom, TOJT peKUMOM HCIIOTHEHHSI MEPHI IIPECEUCHYSI B BUJIC COJICPKAHUS TI0]] CTPaKeH Io-
HHUMAIOTCS yperyiupoBanHbie HopMaMu 3akoHa PK «O mopsiake u yCIIOBUAX COACPIKAHUS JIUI B CTICTIHATb-
HBIX YUPESKICHHUSX, 00CCIICUNBAIONINX BPEMEHHYIO M30JIAIIAI0 OT OOIIECTBa» M BEIOMCTBEHHBIMH HOpMa-
TUBHBIMH TIPaBOBBIMU aKTaMHU TMOPSJOK W YCIOBHS HCIIOJIHCHUS YKa3aHHOW BBIIIC MEpPhl YTOJOBHO-
MIPOIIECCYaTRHOTO MPUHYKICHHS, BRIPKAIOIINECS B COOTBETCTBYIONIEM MTOBEACHUH TOI03PEBAEMBIX U 00-
BHHSIEMBIX, JCSITCILHOCTH aJIMUHHUCTPAITIN MECT COACPKaHUS IO CTpakei B oOecriedeHue meiei yroioB-
HOTO CyJIOIPOU3BOJICTBRA.
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b.2K. Ke3nap6exkoBa

Kamayna ycray Ttypingeri Oyiraprnay mapachbiH aTKapy TIPTiOiHiH TycCiHiri
JKIHE JJIEYMeTTIK-KYKBbIKTBIK TaFaiibIH/Iay CYpPaKTapbl

Makasana Ky3eTHeH ycray TypiHjeri Oyirapriay InapanapbiH aTKapyablH TOPTiOl MEH IIapTTapbl CHSKTHI
pexXHUMII JKaHa Heri3fe TYCiHy YLIIH TepeH Heri3ieyre YMThUIbic jkacanabl. «KysermeH ycray Typinzeri
OyirapTnay IiapajapblH aTKapy PEXHMI» JKOHE OHBIH KbUIMBICTBIK-aTKapy KYKBIFB JOKTPHHACBHIHIAFbI
QNIEYMETTIK-KYKBIKTHIK TaFalblHIANYbl TYCIHIKTEpiH aHBIKTAyJbIH HETi3ri Tociamepi aHBIKTaIFaH JKOHE
KapacTelpbiirad. OCbl PEXHUMHIH, HAKTHICBIH/A, OHBIH TaJaNTapbIHbIH aTajfaH OyJTapTiiay IIapachIHbIH
MaKcaTTapblHa COMKec Kellyl THic JereH TYXKBIPBIMBI Heriznmenai. Kysermen ycray pexuMiHIH TopOmernik
MOHIHE KYMOH KeNTipiiai. ABTOp KY3€TIEeH yCTay OpHBI PeXKHMI JKoHE KY3ETIIeH YCTay TYpiHzeri OyirapTiay
nIapangapblH aTKapy PeXHMi YFBIMIAPBIHBIH apachlHa aKbIpaTyabl xKyprizeai. COHFBICH TEK KbUIMBICTBIK-
MPOLECCYyANIBIK  MOKOYpJICY/AiH aTajfaH [IapachlHa VINbIparaH KyIIKTiiep MeH aifblnTanylsuiapra
KOJIJIaHbIIa/Ibl, aJl KY3CTIICH YCTay OPHBI PEeXHMi alAbIHFBI aTaJFaH TyJFajJapMeH KOca, OChl MEKeMezeri
TYJIFasIapibIH OapiblK CaHATTapblHA, KbI3METKepIiepre Konaaubliaasl. OcbliFaH 0ailIaHbICTHI KY3€TIIEH ycTay
OpHBI PESKUMIHIH YFBIMBI aTalIFaH OYJITapTIay apacklH aTKapy PeKUMIHIH YFbIMbIHAH KeHipek. JKyprizinrexn
Tajjay Heri3iHie «Ky3eTIeH ycTay TypiHzeri OyiTaprrnay IiapachlH aTkapy TOpTiOi» YFBIMBIHBIH aBTOPJIBIK
AHBIKTaMachl KYpPBUIFAH JKOHE Jie¢ «AnamIapibl KOFaMHAaH YakpITIIA OKIIAayJaylbl KaMTaMachl3 €TETiH
apHayJIbl MEKeMellep/ie YCTay TopTibi MeH mapTrapsl Typasis» Kasakcran Peciiy0nnMKachIHbIH KOJIIaHbICTAFbI
3aHpIHA aTaJIFaH TYCIHIKTI €HT13y KaXKeTTUIIr Typajibl HAEsICHl HEeT13/1e/TeH.

Kinm ce30ep: KyIiKTiliep MEH aibIITaNyLIbUIAPAbl KY3ETICH YCTay, KY3€TIICH YCTay PeKUMi, Ky3€TIIeH ycTay
TYpiHzeri Oyniraprhay miapajapblH aTKapy, Ky3eTHeH YCTay TopTiOi jkoHe MIapThl, Teprey H30JTOPBL,
KY3ETIIeH YCTay OPBIHAAPEL.

B.Zh. Kyzdarbekova

On the issue of the concept and socio-legal appointment of the regime
of execution of preventive measures in the form of detention

In the article, an attempt is made to deepen the rationale for a fundamentally new understanding of the regime
as an order and conditions for the implementation of preventive measures in the form of detention. The main
approaches to the definition of the concept of «the regime of execution of preventive measures in the form of
detention in custody» and its socio-legal appointment in the doctrine of criminally-executive law were identi-
fied and examined. The author substantiates the conclusion that the regime, or rather its requirements, must
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meet the goals of this preventive measure. The allocation of the educational regime to the detention regime is
questioned. The author draws a line between the concepts of the regime of the place of detention and the re-
gime of execution of the preventive measure in the form of detention. The latter applies exclusively to sus-
pects and accused persons subject to this measure of criminal procedural coercion, while the regime of the
place of detention extends not only to the said persons, but also to all categories of persons who are in these
institutions, not excluding employees. In this regard, the concept of the regime of the place of detention is
broader than the concept of the regime for the implementation of this preventive measure. Based on the anal-
ysis, the author's definition of the concept of «the regime of execution of preventive measures in the form of
detention» is formulated, and the idea of the necessity of including this concept in the acting Law of the RK
«On the order and conditions of detention of persons in special institutions that provide temporary isolation
from society».

Keywords: detention of suspects and accused, the regime of detention, the implementation of preventive
measures in the form of detention, the procedure and conditions of detention, remand centers, places of deten-
tion.
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Foreign experience in prevention of religious extremism and terrorism
and its applicationin the Republic of Kazakhstan

In this article, the example of Great Britain and France analyzed the legal experience of foreign coun-
tries in the sphere of preventing religious extremism. A study of the religious situation in these coun-
tries showed that the main pan-European tendencies in the whole religious sphere are the processes of
secularization and the involvement of religion (its distorted image) in world geopolitics to create a
conflict-prone environment. For Kazakhstan, as a participant of globalization processes, this global
trend is important in the aspect of building its own model of counteraction to emerging risks, as these
tendencies are directly related to the problem of preventing religious extremism. Issues of building
and implementing legal instruments of regulation in the religious sphere, which reduce the risks of
propaganda in the society of the ideology of religious radicalism and terrorism, remain topical. As-
sessing the experience of developed countries of Western Europe in the field of countering religious
extremism, the authors comes to the conclusion that some foreign tools for resolving extremist issues
can significantly enrich the domestic system of preventing religious extremism. The article attempts
to systematize the existing foreign experience in improving anti-extremist legislation and law en-
forcement. Based on the study of legislation and practical experience of the UK, a conclusion is
drawn on the need for effective involvement of non-governmental organizations in this work. The
emphasis is on improving the quality of their work. UK experience in the implementation of the
«Preventing Violent Extremism» program shows that the emphasis in prevention activities exclusive-
ly in Muslim (in a broad sense) communities is counterproductive. On the example of France, the ex-
pediency of seizing identity documents from persons suspected of involvement in extremist (terrorist)
activities was emphasized.

Keywords: religious extremism, Foreign experience, experience of Great Britain and France, preven-
tion of extremism.

Before analyzing specific aspects of the foreign experience of preventing religious extremism and its
implementation in Kazakhstan, we consider it expedient to first identify pan-European tendencies in the
whole in the religious sphere, since these tendencies are directly related to the prevention of religious ex-
tremism. Taking as a basis the conducted social and political study of the main trends in the development of
the religious situation in the world [1; 59-67], we can identify the following features.

First, the religious factor in world geopolitics is visibly increasing. Today, against the backdrop of the
rejection of religious values in Europe, there has been a marked politicization of religion (not its worldview
role, namely the religious factor). This occurs against the backdrop of secularization (the decline of faith) in
the world, the growth of a number of radical religious movements, the establishment of «democracy» in the
Islamic world, the growing interest of the media in religious extremism and terrorism [1; 29].

Secondly, the legal documents of the Parliamentary Assembly of the Council of Europe (PACE), hav-
ing a great impact on the state of European legislation in the field of religious regulation, recommend:

— consider religion an element of civil society, not to recognize its sacredness. Religion is equated with
philosophical and ideological currents, with other judgments and opinions;

—not to criminalize defamation of religions (insulting religious feelings of citizens), consider it a mani-
festation of freedom of speech;

— Do not toughen national legislation in the field of religion, even arguing it with threats to national se-
curity. Against this background, artificially intensified inter-civilization contradictions, in particular, provo-
cations between representatives of different beliefs. So it was with caricatures of the Prophet and with a
number of documentary films of anti-Islamic character, the burning of the Koran, periodically declared «cru-
sades» [1; 64]. These factors of political nature, together with socio-economic and other factors, become the
determinants of religious extremism and further exacerbate religious problems both at the global and region-
al levels. Russian researchers come to the same conclusions, pointing out that «the rapprochement of religion
(not its spiritual component - MR) with politics is a moment that contributes to the emergence of religious
extremismy [2; 148].
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Despite the fact that Kazakhstan society is secular (not religious), at present we have practically the
whole spectrum of not only world and traditional religions, but also new beliefs and cults, which often have
nothing to do with religion. A serious problem is the suppression of the activities of extremist organizations
and radical movements. As well as in foreign countries, in Kazakhstan the formation of a subculture of ad-
herents of radical currents, was influenced by missionaries (migrant preachers). For the purposes of effective
prevention of religious extremism in the Republic of Kazakhstan, it is necessary to reliably own the crimino-
logical indicators of extremist criminality not only in the country, but also to know the worldwide trends in
this issue. The threat of religious extremism is of a transnational nature, therefore effective counteraction to
its manifestations is impossible without an analysis of foreign regulatory legal acts that regulate this sphere.

United Kingdom. In the normative legal acts of Great Britain, the prohibition of discrimination of per-
sons on religious grounds is regulated by the Law on the Maintenance of the Public Order of 1986 [3] and
the Prevention of Terrorism Act of 2005 [4]. In accordance with this Law, in order to prevent the spread of
extremist ideas, the struggle for «hearts and minds», the Preventing Violent Extremism program was adopt-
ed, which is part of broader strategies aimed at reducing radicalization and countering violent extremism.
The first one is CONTEST (Home Of the-the-2003) based on the principle of «four» P — «warning, harass-
ment, protection (protection) and training». In March 2009, CONTEST was revised, in the new program the
emphasis was shifted to the stage of radiculization of citizens, on the study of the factors that lead to the
commission of extremist crimes. The revised program increased the emphasis on preventive work with indi-
viduals and communities from risk groups, reducing and neutralizing the factors that lead people to extremist
and terrorist organizations. The purpose of CONTEST 2 (Home Of-2009) is declared as «reducing risks to
the UK and its interests abroad from international terrorism so that people can live freely and confidently».
Among the tasks declared, such as:

— challenge the ideology of violent extremism and support the main voices, interrupt those who propa-
gandize violent extremism, and support people living in communities in which they can work

— support persons who are vulnerable to recruitment or have already been recruited by violent extremists;

— to increase the resilience of communities to violent extremism

— consider the discontent that ideologists use

— develop intelligence information, analysis and information

— improve strategic communication [5; 82].

In accordance with the Preventing Violent Extremism (PVE) program, the UK government at the legis-
lative level restricted the entry of foreigners into the country, for which law enforcement bodies have infor-
mation on the latter's involvement in extremism or the propagation of illegal or socially dangerous acts. For
three years (2006-2009), 230 people were not admitted to the UK on these grounds, of which 80 were recog-
nized as religious extremists [6]. Since 2004, the UK National Coordinator Domestic Extremism (NCDE),
the main purpose of which is to reduce and eliminate threats related to internal extremism in the UK. In order
to counteract the radicalization of youth in 2006, a document was adopted aimed at combating the propagan-
da of violent extremism in colleges and universities in the United Kingdom. Since 2010, counter-propaganda
for extremism in the Internet has been actively conducted. Thus, the UK Ministry of Internal Affairs has a
special unit that maintains contacts with British Internet providers and monitors the published materials on
the Internet. At the legislative level, it was proposed to oblige Internet providers to provide law enforcement
information about the IP addresses of Internet users suspected of terrorist activities. According to experts,
approximately 1000 extremist materials are removed every week by site moderators. In addition, a bill was
submitted to the Parliament of Great Britain for consideration, according to which it was proposed to with-
draw British passports for up to 30 days if there was a suspicion of an intention to travel abroad to participate
in terrorist activities, and also to prohibit the entry into the territory of the United Kingdom of persons sus-
pected of carrying out terrorist activities outside the country, deny any airlines flying to the United Kingdom
in the event that they refused to provide special services to the passenger information [6].

In accordance to the PVE, the fight against violent extremism is conducted at both the national and the
public level. The British police, which is the coordinator of the work on countering violent extremism, acting
at the local level (an analog of the local police service in Kazakhstan — M.R.) carries out:

— the wide involvement of local communities and the population and the involvement of the police itself
in the consolidation of the public;

— active opposition to the propaganda and dissemination of extremism in the universities and colleges of
the country;

— struggle against the active activity of extremists on the Internet.
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The key to successful work is the state and public support of the structures dealing with youth problems
and promoting their integration into society, active social and pedagogical work and psychological support,
the formation of a positive identity among youth and a sense of unity with British society. Thus, the British
police have accumulated significant experience of effective interaction with various segments of society, in-
cluding primarily local communities.

The public also plays an important role in preventing the creation of extremist groups operating in their
communities. In the United Kingdom, the prevention of violent extremism (this wording is used) is carried
out in close cooperation with civil society institutions (non-governmental organizations — further NGOs, lo-
cal communities). The ratio is bilateral. State bodies support activities to combat violent extremism in local
communities, and local communities support their efforts to interact with grass-roots communities. At the
central level, national coordination is carried out in the Government with the participation of cabinet minis-
ters. At the local level — through the Coordinators of the Prevent Strategy. More attention is paid to imple-
mentation on the ground, because the risks and threats in different regions are different. As stated in the pro-
gram: «The solution to the problem of radicalization depends on a clear, active, intransigent position of polit-
ical parties, public, religious associations and individuals» [4]. The police sites of individual counties in the
UK contain reminders of how individual citizens — members of the local community — can help the police in
eliminating the threats of terrorism and extremism. Entire pages of sites are devoted to a review of the strate-
gy of the county police to prevent extremism in society. The police draw attention to those who conduct un-
derground subversive and agitation work in communities, identify cases of preparation for extremist activity,
analyze the facts reported by the population [6]. At the same time, the planning of preventive activities of
public structures, the definition of targets, tasks and methods for their solution, the amount of funding is car-
ried out at the level of public authorities (usually various ministries and agencies - to work with young peo-
ple).The PVE program aims to prevent the plans of extremist organizations operating in the communities.
On the websites of law enforcement agencies it is noted that the prevention of extremism threats is focused
on preserving public security in specific communities, counties, cities and towns of the UK, and, consequent-
ly, is caused by the activity of many population groups that have influence at the local level.

In recent years, the problem of illegal migration has been declared «absolute priority». Law enforce-
ment agencies do not always succeed in successfully maintaining law and order in greatly changed new con-
ditions, in the face of increasing criminality of migrants, in conditions of active attempts to spread the ideol-
ogy of extremism.

In this regard, as noted by foreign researchers (P. Thomas), the current PVE program is recognized as
unsuccessful and not conducive to solving the problem. PVE provides as a target group with which it is nec-
essary to carry out preventive work — in general the Muslim community. From the start, PVE has focused on
Muslim communities, and particularly on young Muslims. This focus might appear self-evident given the
serious Islamist threat faced, but it is argued here that this focus, and the way that it has been framed and
operationalised, has been damagingly counterproductive. While the terrorist bombings and other plots men-
tioned above are clearly serious, they have involved very small numbers of individuals. P. Thomas correctly,
in our opinion, notes that «the mono-cultural approach of PVE to Muslims as a risk group is in complete
contradiction with the main political goal of the British government — community cohesion» [7; 451]. There
is a marking of the entire Muslim community as susceptible to terrorist activities. As Y.Birt notes, «the mis-
take is not to attract Muslims as citizens of the United Kingdom in the fight against terrorism and violent ex-
tremism, but to evaluate them as» risk groups» [8; 54]. In his work, this author argues that an effective
means of solving the problems of radicalization must be sought in a moderate and progressive British Islam
[8; 55]. This monocultural focus was a means of monitoring and collecting information from the police and
security services, thus antagonizing those same communities, bringing them closer together (moderates with
radicals). The approach to Muslim communities in general as risk groups for Britain is all the more contro-
versial, since the political direction of British society (as European) is associated with the rallying of the
community in search of a common identity. So, in Great Britain (as well as in Kazakhstan) there is a tangible
uncertainty in the number, and in the «quality» of the believers. This moment is one of the main ones charac-
terizing the religious situation. The lack of reliable data on the number and «quality» of believers significant-
ly complicates the work on preventing religious extremism.

The next problem is state funding in the framework of PVE NGOs, which implement programs of
deradicalization. In connection with the frequent cases of the departure of British citizens to participate in
hostilities on the side of the terrorist organization of the DAIS, in this country, serious attention is paid to the
development of programs for the de-radicalization. For example, NGOs «FAST» are actively working in
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schools and higher educational institutions, showing films and interviews with parents whose children went
abroad and joined the AAA. However, as some authors [8] point out, money is often given to organizations
that later become associated with extremist organizations. To this we can add that the extremist organization
«Hizb-ut-Tahrir», banned in Kazakhstan, quite legally operates in the UK and has its headquarters there.

In this regard, for the Republic of Kazakhstan, the experience of the UK seems to be fruitful in such po-
sitions as:

1. Given the experience of the UK, we should not allow any part of the population to be stigmatized on
a religious basis. As the President of the country N.Nazarbayev noted, «the fight against religious extremism
should not turn into a struggle with religion». The main efforts of the state should be focused on such tasks
as strengthening the secular principles of the development of the state, ensuring the rights of citizens to free-
dom of conscience, ensuring the rights of citizens to freedom of conscience and respect for the religious be-
liefs of citizens. At the same time, without interfering in the activities of religious associations, it is neces-
sary to support the Spiritual Board of Muslims of Kazakhstan as the only legitimate representative of the
bearers of Islam of the Hanafi trend, whose historical role in the development of culture and spiritual life
of the people of Kazakhstan is recognized at the legislative level.

2. Extreme prevention activities in the UK have a wide scope - it includes both police services and local
government bodies, public and religious organizations, informal youth organizations, etc. At the same time,
the planning of their preventive activities, the definition of its targets, tasks and methods for their solution,
the amount of funding is carried out at the level of state authorities (usually various ministries and agencies —
to work with young people).

3. Inadequate control over the financing of NGOs (the direction of spending money) acts as a criminal
factor that determines the commission of extremist crimes. In this regard, the improvement of the financial
control over their activities acts as an instrument to prevent the risks of extremist activity on their part.

France. French law provides protection to members of religious groups, along with groups that are
characterized by a common race, as well as ethnic origin. Criminal liability is provided for insulting religious
feelings. French law allows you to condemn a person for «hate speech», regardless of intent and conse-
quences. For example, in Canada this offense is provided for by common law, and accordingly it is necessary
to provide evidence that it threatens public tranquility, so that a person is brought to justice for insulting reli-
gious feelings, and also to prove the intent of a person. Also in France, there are various non-governmental
organizations, and their purpose is to combat racism. They, by the way, have the right to initiate not only civ-
il, but also criminal cases, on the facts of racist statements. Most of these cases are initiated by anti-racist
organizations. The possibility of collecting fines and damages in the practice of France is widely used.
It should also be said that the French system provides a choice between a criminal case and a civil suit (easi-
er to handle and prove). Sanctions imposed from the perpetrator of the law are also compensation to the vic-
tim, and also reduces the likelihood of such behavior in the future [9; 218].

In 2014, the Law «On Strengthening Measures to Combat Terrorism» (No. 2014-1453) was passed
permitting the seizure of identity documents from persons suspected of involvement in terrorist and extremist
activities in order to prevent travel abroad to combat zones in Syria and Iraq. At the same time, it should be
pointed out that earlier it was allowed to expel an undesirable foreign citizen from the country (under the
Law No. 81-973 of October 29, 1981, Law No. 86-1019 of September 9, 1986 «On the conditions for entry
and stay of foreigners in France»), According to which the grounds for expelling an undesirable foreign citi-
zen may be that «his stay creates a threat to public order». These laws allowed expelling unwanted foreigners
from the French territory.

In 2008, France adopted a law on the ratification of the Council of Europe Convention on the Preven-
tion of Terrorism (of 13 February 2008 No. 2008-134). In March 2011, the country adopted Law No. 2011-
267 on the directions and program for ensuring national security. To toughen the fight against terrorism, the
country's migration legislation was amended, in particular, in the Law of France of September 3, 1986,
No. 86-1004 «On the Verification of Personality». The law regulated a special procedure for checking per-
sons entering France. He eliminated unnecessary formalities, simplified the procedure for checking the entry
of people into France, allowed to photograph people entering the territory and take fingerprints. This facili-
tated the detention of persons suspected of having explosive, poisonous and other substances [10; 59].

The Law on Strengthening Measures to Combat Terrorism introduced the possibility of declaring an
administrative ban on leaving French nationals from the national territory. The ban is provided by the seizure
of identification documents, as well as by the obligation to transport companies to refuse to provide services
to persons who are intent on leaving the zones of hostilities. The decision is made by the Minister of the Inte-
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rior in writing on the basis of available information on the intention of the person to go abroad to participate
in the E terrorist activities. Violation of the prescribed prohibition is punishable by up to three years' impris-
onment and a fine of 45 thousand euros. The person's refusal to timely pass the passport to the authorities
and is certified shall be punished with imprisonment up to two years and a fine of 4.5 thousand euros. The
term of imposed restrictions is 6 months, after which the authorities will consider the issue of whether to ex-
tend it.

In addition, there is an opposition to the dissemination of extremist materials on the Internet. According
to the Ministry of Internal Affairs of France in 2015, five sites containing terrorist and extremist materials
were blocked. When you try to open sites that were previously free access, now there is an automatic redirect
to the page with the logo of the Ministry of Internal Affairs of France. On the screen appears a prohibitory
sign in the form of a raised palm of red color, as well as the inscription: «You were redirected to this official
site, since from your computer there was a connection to a page whose content provokes acts of terrorism or
publicly permits their commission». Providers received notifications from the Central Service for Combating
Crime related to information and communication technologies.

In the laws of France, counteraction to extremism is carried out through the consolidation of preventive
measures aimed at preventing extremism. Effective in the legislation of France is the practice of using
recompensive norms that facilitate the involvement of individuals involved in extremist activities. At the
same time, laws severely punish those involved in extremist activities. All these provisions of the French
legislation, in our opinion, can be useful for improving Russian legislation in the field of countering extrem-
ism. It was in those years in France that new bodies were created that coordinated with the special services
and the Ministry of Internal Affairs to work to counter extremism. Another authority promoting the preven-
tion of extremism in France was the Muslim Council, which was called upon to carry out activities to inte-
grate French Muslims into the social, cultural and political life of French society. Thus, special organizations
have been set up in France to coordinate activities to prevent extremism. These organizations collect infor-
mation, help state bodies fight extremist crime, cooperate with the media, scientists, and issue methodologi-
cal explanations for state employees. The results of the analysis obtained by them are used to formulate the
state policy and the legal basis for planned measures to counter extremism [10; 60].

Thus, we come to the conclusion that:

1. Given the experience of the UK, we should not allow any part of the population to be stigmatized on
a religious basis. As the President of the country N.Nazarbayev noted, «the fight against religious extremism
should not turn into a struggle with religion». The main efforts of the state should be focused on such tasks
as strengthening the secular principles of the development of the state, ensuring the rights of citizens to free-
dom of conscience, ensuring the rights of citizens to freedom of conscience and respect for the religious be-
liefs of citizens. At the same time, without interfering in the activities of religious associations, it is neces-
sary to support the Spiritual Board of Muslims of Kazakhstan as the only legitimate representative of the
bearers of Islam of the Hanafi trend, whose historical role in the development of culture and spiritual life of
the people of Kazakhstan is recognized at the legislative level.

2. Extreme prevention activities in the UK have a wide scope - it includes both police services and local
government bodies, public and religious organizations, informal youth organizations, etc. At the same time,
the planning of their preventive activities, the definition of its targets, tasks and methods for their solution,
the amount of funding is carried out at the level of state authorities (usually various ministries and agencies —
to work with young people).

3. Inadequate control over the financing of NGOs (the direction of spending money) acts as a criminal
factor that determines the commission of extremist crimes. In this regard, the improvement of the financial
control over their activities acts as an instrument to prevent the risks of extremist activity on their part.

4. The French experience in the prevention of extremism can be actively used in the Republic of Ka-
zakhstan.

At the same time, we are not talking about mechanical borrowing, but well thought-out, scientifically
grounded application of effective foreign practice in domestic conditions and taking into account mistakes
made by foreign colleagues in counteracting religious extremism.
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M.M. PaxpimM6ekoB, JI.YU. CeiapikoBa

Ka3zakcran Pecnmy0iuKkachbIHAa JiHN IKCTPEMHU3M/II )KOHE TePPOpPU3MIi
00J1IBIPMAY/IbIH LIEeTeJAIK TIKipudeci :xkIHe OHbI KOJAaAHY

Maxanaza ¥YneiOputanust MeH @OpaHUMAHBIH MbICalbIHAA JiHM SKCTPEMU3MHIH aJIBIH ajly CajJachbHAA
HICTENACPAiH KYKBIKTBIK TOXKiprOecin tanaay xypriziaai. Ocel enaepaeri JiHu axyanasl 3epTTey OyKin AiHu
caJIazarbl XKallbl €ypONajbIK YPAICTEPIiH IYHHETAHBIMIBIK YPAiCTEp KaHE AYHUEKY3LIIK reocascarTa AiH/i,
(oHbIH OypMayaHFaH HMUKJDKIH) JKAmKaJIIbl JKaFrJalabl KaJBIITACTBIPY YAepici OO TaOBUIATBIHBIH
kxepcerti. Kasakcran ymin skxahanmaHy yaepicTepiHiH KaTBICYIIBICHI peTiHme Oyin »xahaHABIK YpAic
KaJIBIITaCKaH TOyEKeIIepre Kapchl 9peKeT eTYAIH O31HIIK MOJICTIH KYPY TYPFBIChIHaH MaHb3IbL. Cebebi Oy
3aHIBUIBIKTAD JIHU DKCTPEMHU3MJI aJ/IbIH aly MoceleciHe Tikeneid OainaHpIcThl. J[iHM pajukanu3M MeH
TEPPOPHU3M HJICOJIOTUACHIHBIH KOFaMJa HAacHXaTTay KayilliH a3aiTaThlH JIHM canaja PeTTEYAiH KYKBIKTBHIK
KYpaJIapblH Kypy JKOHE SHri3y Maceiesepi e3ekrti Oomnbin Kana Oepeni. JiHU dKCTpeMHU3MIe KapChl 9peKeT
ety canacbiHAarbl bateic EypomaHblH gambiFan  enjepiHiH ToxipubOeciH Oaramait kene, aBTopiap
IKCTPEMHCTIK MacelieNiep i MentyAiH Kei0ip MmeTenaik Kypaaiapsl JiHA SKCTPEMU3MHIH aJIbIH alyIbIH iIIKi
JKy#HeciH aiiTapiblkTail 6aifbITybl MYMKIH JJeT'€H KOPBITBIHABIFA Kenai. Oliap SKCTpeMHU3Mre Kapchl 3aHHaMaHBI
JKOHE KYKBIK KOPFay OpTraHIapbIH JKETUINIPYAETi KOJIJaHBICTAFbl MIETEIIIK TOKIPUOeH] Kyifeneyre THIPBICTEHL
YBIOpUTAHUSIHBIH 3aHHAMACBHIH JKOHE IPAKTHKAIBIK THKIPHOECIH 3epreniey HETi3iHIE OCHI JKYMBICTa
YKIMETTiK eMec YWBIMIapAbl THIMII TapTy Ka)KETTUIri Typanbl KOPBITBIHIBI XKacaiabl. ©3 >KYMBICHIHBIH
camachlH JKakcapTyra Oaca Hazap aygapbuiibl. «OKCTpeMH3MAI OoiabipMay» —OaraapiaMachiHbIH
YplOpuTaHUSaFbl TOKIpUOECi KOpCeTKeHIel, TeK KaHa MyChbUIMaH (KeH MarblHaJa) KOFaMacThIKTapla
QJIIBIH ally iC-9peKeTTep/e JKeMicTi 6osbin Tabbuiaasl. OpaHius MbICaIbIHAA IKCTPEMHUCTIK (TEPPOPHUCTIK)
KBI3METKE KaTbIChl 0ap Jen KYAIKTeHIeH aJaMIaplblH XKeke OachlH KyolaHIbIPAThIH KY)KaTTapIbl alyIblH
OPBIH/IBUIBIFBI EPEKIIIE aTall T,

Kinm cesdep: niHm SKcTpeMu3M, HIETEeNIIK TaXipuOe, ¥YipiOpuranuss MeH @paHUMSHBIH ToxipuoOeci,
SKCTpeMH3MI 0o IBIpMaY.

M.M. Paxumbekos, JI.U. CeiabikoBa

3apyOe:kHbIH ONBIT MPeAyNpeKIeHUs PeJIUTHO3HOI0 IKCTPeMH3Ma
U Teppopu3Ma u ero umiieMentanus B Pecnyonmnke Kazaxcran

B Hacrosmeif crathe MpoBeAeH aHaIH3 IPABOBOTO OIBITA 3apyOeKHBIX CTPaH B cepe MpeaynpexIeHus pe-
JMTHO3HOTO PKCTpeMu3Ma Ha npumepe BemmukoOpurannn n ®Opannym. VMccnenoBanue penuruno3Hoi cHuTya-
OUM B YKa3aHHBIX CTpPaHaX IIOKa3al0, YTO OCHOBHBIMH OOIIEEBPONEHCKUMH TCHICHIMSIMH B LEJIOM
B PEITMTHO3HON cdepe SBISIOTCS MPOIECChl CEKYISIPH3ALMU U BOBIEUEHHS PEIUIHU (€€ MCKaXEHHOTo 00-
pasa) B MHPOBYIO T'€OIOJMTHKY AJIs co3/aHus KoH(uukroreHHoit cpenpl. Jnsa KazaxcraHa, kak y4acTHUKa
T1006aNM3alMOHHBIX MPOIECCOB, yKa3aHHas OOLIEMHPOBas TEHJCHIMS MMEET Ba)KHOE 3HAYEHHE B acIleKTe
BBICTPAUBAHUs COOCTBEHHOH MOJEIM MPOTHBOJICHCTBUS BO3ZHMKAIOIIMM DPUCKAaM, TaK KaK 3TH TEHICHIUH
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UMEIOT HENOCPEICTBEHHOE OTHOIICHUE U K NPo0IeMe NMpeayNnpexIeHHs] PETMIHO3HOTO SKCTpeMH3Ma. AKTY-
QIBHBIMH OCTAIOTCS BOIPOCHI BBICTPAMBAHHMSA W pPEaIM3allMM IPABOBBIX HMHCTPYMEHTOB DPEryJIHpPOBaHHS
B PEJIUTHO3HOH cepe, CHIKAIOIIME PUCKHU NIPONIAraH/ibl B OOIIECTBE HACOJIIOTUH PEIMIMO3HOTO pauKaIn3Ma
u Teppopusma. OIeHNBast OIBIT PA3BUTHIX cTpaH 3anmagHoi EBponkl B cdepe NpoTHBOISHCTBYUS PETUTHO3HO-
My DKCTPEMU3MY, aBTOPHI IIPUXOMAT K BBIBOAY, YTO HEKOTOPHIE 3apyOeKHbIe HHCTPYMEHTHI pa3peIIeHus IKC-
TPEMHCTCKON TPOOIEMATUKH MOTYT CYIIECTBEHHO OOOTaTHTh OTEUECTBCHHYIO CHCTEMY IPEIyNpPEeKICHUS
PEIMTHO3HOTO IKCTpeMu3Ma. B craThe mpeanpuHsITa HONBITKA CHCTEMAaTH3HPOBATh UMEIOIIMNCS 3apyOexk-
HbIH OIBIT B COBEPLICHCTBOBAHUM aHTUIKCTPEMHICTCKOTO 3aKOHOJaTeNbCTBA M NIpaBonpuMeHeHus. Ha ocHose
U3Y4YCHHs 3aKOHOJATEIbCTBA M NMPAKTUYECKOTO ONbITa BenukoOpuTaHMM JaeTcsi BHIBOJ O HEOOXOIMMOCTH
3¢ })eKTUBHOTO BOBJICUCHNS B JIAaHHYIO pabOTy HENPaBUTEILCTBEHHBIX Opranusanuid. CuenaH akLeHT Ha IHo-
BBIIICHHE KauecTBa ux pabotsl. OnbiT BennkoOputannu mo BHeApeHHIo nporpammsl «Preventing Violent Ex-
tremismy IOKa3bIBaET, YTO AKIEHT B MIPEAYNPEAUTENHHOMN IeSTeILbHOCTH HCKIIIOUUTENIFHO B MyCYIbMaHCKUX
(B mIMPOKOM CMBICIIC) OOIIMHAX SBISCTCS KOHTPIPOLYKTHBHBIM. YUHTHIBast mpuMep PpaHmum, aBTopsI MO~
YEepPKHBAIOT I1e71eCO00Pa3HOCTh H3BSTHS JOKYMEHTOB, YJOCTOBEPSIOIINX JINYHOCTB, Y JIMI], IOJ03PEBAEMBIX B
TIPUYACTHOCTH K IKCTPEMHUCTCKOH (TepPOPUCTHIECKOM) NS TEIBHOCTH.

Kniouesvie crosa: penmuruo3HbIil SKCTPEMU3M, 3apyOeKHBIH OIBIT, onbIT Benmukobpuranun n @pannuy, mpe-
JTYTPExICHUE IKCTPEMU3MA.
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Criminalistic characteristic of acts of terrorism and its importance in investigation

This article is dedicated to determination of consent of criminalistic characteristic of criminal acts, as well as
to identification of criminalisticsally significant, evidentiary and orienting information in each single case that
allows organizing their qualitative detection. Authors show that criminalistic characteristic of acts of terror-
ism is aimed to reflect, broadly, peculiarities of commitment of concerned socially-dangerous acts, and in
more specific consideration — to define regular mutually conditioned connections between its elements with
the aim of advancement of particular typical investigative leads as a basis for investigation forming according
to a defined program. The act of terrorism must be considered from the perspective of its dominant elements:
the identity of the criminal as part of the criminalistic characterization of an act of terrorism committed by
self-incrimination (suicide bomber); the relationship of the method, the crime under investigation to the situa-
tion under which a socially dangerous act is committed. Cognition process during criminal investigation can
be presented as an algorithm of consistent achievement of constantly forming tasks, emphasizing of which
compiles investigation differentiation into certain stages, where its features and content are identified.

Keywords: criminalistic characteristic of criminal acts, identification of criminalisticsally significant, eviden-
tiary and orienting information in each single case that allows organizing their qualitative detection, of
criminalistic characteristic as a person.

Successful investigation of any kind of criminal activity is largely conditioned by an ability of a person
conducting the investigation to determine both criminal and criminalistic matter of investigated case.

It should be noted that criminal classification should be the basis for creating a private methodology for
crimes investigation related to acts of terrorism and, accordingly, its criminalistic characteristic of crimes as
an element of this method, determine its content [1; 346]. Determination of the content of criminalistic char-
acteristic of crimes, as well as the ability to identify criminalisticsally significant, evidentiary and orienting
information in each single case allows organizing a qualitative detection on investigated case.

The history of criminalistics science shows that a dominant number of criminalistics scientists is
thought of criminalistic characteristic as «a system of significant signs (features, peculiarities) of criminal
acts of a certain type or category, which allows to draw conclusions on an optimal decision of disclosure and
investigation of a criminal act» [2; 29]. Among these scientists can be identified such scientists as
N.P. Yablokov, [.A. Vozgrin and others. R.S. Belkin held an opinion that «...criminalistic characteristic of a
particular type of crime should include a characteristic of initial information, data systems on the manner of
commitment and suppression of crime and typical consequences of its use, personality of a potential offender
and potential motives and purposes of the criminal act, personality of a potential victim of crime, concerning
some circumstances of crime commission (place, time, situation)...». Alongside with that in his understand-
ing the criminalistics characteristic is «an abstract scientific concept, a result of scientific analysis of a cer-
tain type of crime acts (type or kind of crime), generalization of its typical features and peculiarities» [1].
Later, in his works, R.S. Belkin expressed the opinion that criminalistic characteristic had become outdated,
turned into an illusion, a criminalistic phantom [3; 223].
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Despite a wide range of various opinions, we consider that the criminalistic characteristic of terrorist
acts as a certain type of crime has a right to existence, development and addition, giving the ability to inves-
tigator selectively use initial data concerning the crime presenting versions, choice of scientific recommenda-
tions, tactic techniques and combinations in the course of investigation of an act of terrorism Therefore, its
framing is important and necessary in investigation of activities of terrorist nature organizations.

Describing the act of terrorism from the point of view of criminalistics, it should be noted that it is not
possible to cover all the elements of the criminalistic characteristic within the framework of the presented
article, therefore we consider in this paper only some of its elements: personality of offender as part of the
criminalistic characteristic of the act of terrorism committed by self-destruction, (suicide bomber); relation of
method, investigated crime in situation when socially dangerous act is committed. Other elements of
criminalistic characteristic we will certainly consider later in the framework of individual works.

Herewith, according to the current Law of RK, terrorism — it is an illegal criminal act or a threat of
commission in regard to private persons or organizations with the aim to violate public safety, frighten viola-
tions, to force on decisions making by state authorities of RK, foreign governments and international organi-
zations, either aimed to terminate activity of state or public activists or for revenge due to such activity [4].

As previously noted, criminalistic characteristic of acts of terrorism should include a data system on the
method of preparing, commission and suppression of a crime, and typical consequences of its commission,
personality of potential criminal, potential motives and purposes of such crime, and other circumstances of
crime commission, including place, time, situation and purpose. These elements constitute a system, i.e. they
are interrelated with each other.

In the meantime, method and situation of crime committing as an element of criminalistic characteristic
also has a psychological significance not only due to its informativeness, but also due to the fact that at initial
stage of inspection, as a rule, the investigation has only information on method and situation of commission
that allows through legal and psychodiagnostic methods as well, in particular psychological profiling, to
identify features and possible characteristics of those responsible.

Proceeding to consideration of such an element of criminalistic characteristic as a method of crime
commission, it should be noted that according to G.G. Zuikov by that method of crime commission is meant
a system of actions for preparation, commission and suppression of a crime determined by the conditions of
external environment and psychophysiological properties of a personality. It can be associated with selective
use of appropriate tools or means and conditions of place and time. As a rule, actions for preparing, commit-
ting and suppressing of a crime are combined with a common criminal intent; in some cases, there may be an
independent way of crime cover-up (if such cover-up is not a part of the overall intent) [1; 318].

In our understanding the method of committing of acts of terrorism has its own specifics — initially it is
mostly a psychological influence on consciousness of masses, as a consequence, such actions are carefully
planned and considered. For this purpose, subjects study the situation, nature of actions on the part of state
authorities that carry out registration, territorial location based on the principle of population’s mentality and
human potential in general, selecting possibility of a suicidal-minded person who is most sensitive to new
ideas, with weakened mental activity, infantilism and emotional instability.

Concerning the method of crime committing, we shall remember that we are talking about its three
main stages: preparatory actions, actions, (inaction) aimed to commission of acts of terrorist and actions for
covering-up a crime. Besides, at the preparatory stage, the methods of committing acts of terrorism can be
conditionally divided into two main groups. The first group includes methods, influences on physical nature,
i.e. objects of surrounding world, associated with deception of various types (abuse of trust, false promise,
etc.) for acquisition of property, money and other items having material value. The analysis of studied mate-
rials of practical activity in this category of cases has showed that choice of an algorithm for committing a
crime consisted of the following actions:

— plan development of crime commission (95 %); choosing of participants for crime commission (75 %)
and defining of their functions (70 %); choosing of crime instrument (50 %); choosing of objects of the of-
fense (36 %); clear supervision of an object of crime (36 %); crime instruments making (95,5 %); choosing
of crime place (95 %);

— choosing of clothes, acquisition of money and food (10 %); making of hiding places (75 %); commu-
nication setup (92 %) (according to the materials of practical activity) [5].

The second group, the most significant in quantitative ratio, includes preparing methods for crimes
commission that have the nature of psychological effect on a person’s consciousness, and, in general, mental
activity, formation of suicidal ideas of criminal nature. The issue concerning specifics of a criminal personal-
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ity who is preparing or has committed an act of terrorism will be further considered by us. Using as a prepar-
ing method to crimes commission of such phenomena as a trance-like condition, hypnotic influence, often
with the use of narcotic and psychotropic substances, as well as psychological technologies of influence and
manipulation to conscious and unconscious part of a human mind, including neurolinguistic programming,
destroys value-system and, as a result, destroys human’s mind. In fact, such preparing can be called a prepa-
ration for creation of crime instrument for a terrorist act, which will be the personality of such terrorist-
performer, including a suicide bomber.

The specifics of the method of acts of terrorism committing depend on a specific aim and is determined
by it. The method of acts of terrorism committing is a kind of dynamic stereotype of human behavior. This
provision is confirmed by the fact that when committing such acts of terrorism, the method of crime is re-
peated or its part is borrowed from previously used one in terrorist organizations of different types, which is
connected with the possibility to exchange a criminal experience, analyzing made mistakes in other terrorist
organizations.

Considering method of an act of terrorism committing, in our opinion it is necessary to consider its im-
portant component, what is the instrument of crime. In our opinion, the data on instruments of acts of terror-
ism committing in the criminalistic characteristic of the crime method are its obligatory element. According
to the dictionary of legal terms, a crime instrument is any object which was used by a criminal while com-
mitting a criminal act, in particular, for causing injury to a victim or killing her [6].

Studies show that a set of tools for commission of crimes includes: approximately 75 % of firearms and
explosives, about 20 % - psychotropic drugs and narcotic substances, 5 % of other specially produced weap-
ons [5]. Thus, the instruments of act of terrorism are specific and differ from the data of criminalistic charac-
teristic of crimes, committed for religious, political or other reasons. The instruments for crimes commission
are different for crimes of a terrorist, religious and extremist nature, and also depend on nonconventional
religious organization.

Choosing of an instrument for crime commission depends on personality of a crime committed, his
mental abilities, physical strength, professional skills, belonging to a certain category of religious group, etc.
For example, non-traditional religious confessions of pro-Islamist orientation, as a rule, use the same psycho-
logical impact and training skills of use of firearms and explosives, and eclectic cults, narcotics and other
substances to achieve altered state of consciousness, etc. In this case, there is meant that while committing an
act of terrorism an instrument of crime can be not only a material object, but also personality of a criminal,
performer of terrorist act, who on one hand can be a subject of criminological characteristic, and on the other
— its instrument. Thus, a suicide bomber, who committed an act of self-destruction being under influence of
psychotropic or narcotic substances, or who has been subjected to ideological bombardment, here acts as an
instrument of a terrorist act head. Along with taking into account lack of full identification of such a suicide
bomber with personality of a criminal due to the fact that it may be a single terrorist. In more detailsr, the
issue of such instrument characteristic from the psychological point of view will be considered below in rela-
tion to such element of criminalistic characteristic as a person.

Together with instrument of crime, the method of a terrorist act committing may determine situation for
commission of a socially dangerous act, its place and time. In this article, we offer not to define the situation
as a separate element of the criminalistic characteristic, as most authors do it, but to consider it through inter-
relation with the method of crime. Thus, a crime event at all its stages takes place in actual real conditions of
territorial location with appropriate material-physical situation, time, in current conditions of location, dis-
play of natural-climatic and socio-psychological factors and other displays of social activity of population
which determines the way of act of terrorism commission. At the same time, the way of commission of the
crime, in turn, determines situation where a terrorist act must be committed. However, we shall remember
that in both cases commission of terrorist act will depend on aims and resources that has performer of a ter-
rorist attack. So, specifying self-destruction as a method of committing a terrorist act, we point out the char-
acteristic features of this method: a rapid effect and a significant danger zone, possibility of controlling ex-
plosion at a distance, fewness of traces after explosion, a wide range of criminal intents. Having these char-
acteristics, the method of criminal action indicates the most «desirable» environment for terrorist act com-
mission, characterized by presence of a mass gathering of people, whether it is a festive event, a concert or a
public event. In turn, the situation can «provoke» a criminal to use a certain method of criminal activity, in
this case the use of explosives or self-destruction. Investigations of these factors creating the situation of
crimes should be aimed to determining of the nature and volume of information about this situation, its ele-
ments and links to the method of crime committing and personality of offender, since it has a great influence
both on commission of crimes and investigating process of these socially dangerous acts.
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In addition, analyzing the ways of an act of terrorism committing, we came to the conclusion that the
subject of a criminal act takes measures to suppress his participation in the crime, while not hiding the fact of
the crime itself. The main purpose of terrorist act is creating in masses of people a sense of fear and panic,
achieved through a wide publicity, considered a socially dangerous act. Often, terrorist organizations take
responsibility for committing terrorist attacks, informing population via Telegram channels, as well as vari-
ous social networks. When committing an act of terrorism, in particular using a suicide belts, the main efforts
of the subject of criminal activity (head of terrorist act) to suppress his actions, are aimed to a secret delivery
and installation of a subject (in our case, a person who preparing to commit a terrorist act) of increased dan-
ger. For cover-up, they use hiding places, compact explosives, as well as possible corrupted contacts in inter-
ested structures that ensure unobstructed movement of a suicide bomber to the place of terrorism.

These aspects also recite relation of situation and instruments of a crime with the way of a criminal
event. At the same time, the method of crime committing directly depends on psychological qualities of a
terrorist, presence of dependencies and their quality, level, mental disorder, diseases anamnesis, including
neurological, psychological and physiological traumas, i.e. personality of an offender. Thus, an important
element of criminalistic characteristic, which determines the way of act of terrorism commission in our opin-
ion, is the subject of a criminal activity.

In this case, we suggest to understand by the subject of criminalistic characteristic his personality, but
not a typical victim of criminal offense. The personality of criminal terrorist as an element of criminalistic
characteristic was not specifically investigated, and is the type of so-called religious-ideological criminal, as
it has no clear mercenary or violent orientation, and motivation for his behavior is based on a certain idea,
including an irrational one. This is a main distinguishing feature of personality of a religious-ideological
criminal as a specific object of research requires an integrated approach involving criminal law, criminal
procedure, criminalistic, religious, psychological and other knowledge.

An analysis based on practical activities makes it possible to distinguish the classification of persons in-
volved into commission of acts of terrorism:

— fanatically-criminal adepts;

— psychologically fluid adepts;

— faith-unconscious adepts.

Individuals with destructive religious activity are characterized as fanatically-criminals and capable of
violent acts, as a reaction to disagreement or doubt in issues of sermonized ideas, and they are 46 % of the
total number of persons prosecuted for attempting to commit an act of terrorism. For this category of people
it is typical religious, national intolerance, stable contacts between wrongful behavior in a fanatical form and
commission of acts of a criminal nature, i.e. a persistent motivation for committing crimes [5].

The characteristic features of such criminals are actively stable criminal-fanatical behavior, which is
expressed in counteraction to investigation process, intolerance and dislike towards a surrounding society,
constitutional system and state authority, spiritual leaders and confessions, orientation to observance of their
own nonconventional religious dogmas, with complete or partial disregard of accepted behavior norms in
society. Based on the analysis of study of terrorist’s personality, one can single out the following characteris-
tic features of terrorist: lack of values system, moral degradation, in most cases legal nihilism, and distortion,
cunning, craft, cruelty, versatility. As a rule, they commit well-orchestrated crimes, having a definite purpose
and intent, for this purpose there are taken active measures to create appropriate conditions for eliminating
possible difficulties for act of terrorism commission.

This category of criminals can be divided into two subgroups. The first one consists of adepts who carry
out professionally criminal non-traditional religious activities, i.e. for them issues of religion and missionary
work it is the way of crimes committing through manipulation of a human factor, and who staying in this
criminal sphere for a long time. The second category includes adepts who accepting, however, are striving to
receive a certain material-financial benefit in the process of criminal religious activity, consciously conced-
ing destruction of a religious nature, who have a propensity for conventions and rituals, cult actions and tra-
ditions showing active interest in this destructive confession or cult [5].

Psychologically unstable adepts are 89 % of the total number of all terrorist criminals. For this category
of adept-criminals there are no stable relations between commission of a crime and any form of religionism.
Criminal behavior of this category of convicts is spontaneous and contradictory by its nature and differs in
inconsistence that naturally affects their status among other adepts. Often, their behavior is associated with
rejection or support of non-traditional religious-cultic customs and traditions, as well as demonstrative sup-
port of leaders of confessional or cult with a destructive focus or, on the contrary, representatives of state
authority and law enforcement [5].
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In conflict situations, such criminals also do not crucially adhere a certain line of behavior and it nega-
tively affects the process of identifying, disclosure and investigation of acts of terrorism, due to the fact that
their behavior is almost impossible to predict or simulate. Instability and unbalanced state of character ap-
pears not only in the environment of terrorist organization, but also in the performance of any other activity.

Faith-unconscious criminal-adepts are 5.3 % of all adepts who have committed terrorist acts. For this
type of criminals is typical a lack of openness to personal criticism, irritability, unbalanced state, suspicious-
ness, inflated self-esteem, sharpness and instability in communication, rapid mental and emotional excitabil-
ity, as well as inadequate responses [5].

Peculiar to people who joining terrorist organizations is that they come from different social strata and
have different attitude in accordance with their upbringing, mentality and traditions accepted in family, na-
tion, ethnos, etc. At some moment a person, not receiving desired one, not reaching a specific life goal, or
undergoing tragedy of life situations, is prepared to stand against oppression and shock by accepting a reli-
gious idea or joining a religious destructive organization. Obviously, there are certain personality traits that
distinguish a criminal - a terrorist. Psychological changes and deviations from the norm occur in a person
who complies to a certain terrorist organization. This is due to rejection of the normative social group, denial
of society and transformation of habitual way of life into a secret, confidential, closed one, so, his transition
as a personal unit into a reference group.

According to the data, terrorist criminals (62.8 %) are characterized as aggressive paranoiacs, who tend to:

— personalism, egoism and egocentrism that lead to rejection of common rules and norms of life;

— inability to think systematically and consistently, exaggerating significance of expected result from a
terrorist act;

— cruelty and unmotivated aggression towards others and indifference to fate of innocent people;

—weak social contacts, weak integration in society and blind faith in the current policy of terrorist or-
ganization members of which they are;

— disposition to narcissism, adventurism and love to strong sensations;

— systemic watch on scenes of violence and contemptuous attitude towards death [7; 31]. This is ex-
plained by the phenomenon that a person feels a need to reckon some people among his allies, and others —
among his enemies, and this need is the result of his efforts to defend his sense of self-identity.

Thus, in our opinion, common personality trait of a terrorist, a religious extremist or a separatist is his
irresistible need to join a criminal group of similar persons connected with problems of self-identification.
Before becoming a terrorist, a religious extremist or a separatist, a person goes through apathy stages and
other forms of social disadaptation.

From scientific and practical positions, an attempt to formulate a process of formation of a terrorist or a
religious extremist was undertaken by E. Shaw. He concluded that terrorist is a person who, being a child,
has problems with self-esteem, and identified four factors that lead a person to terrorism: early socialization;
narcissistic disorders; conflict situations, especially with the police; personal relations with members of ter-
rorist organizationsy» [7; 31].

For a terrorist, leaving of such organization is associated with the loss of his identity, refusal is almost
impossible because of his low self-esteem, by reason that he is afraid of authoritarianism. In this case, each
attack to a group he perceives as a personal one, so each successful terrorist action only increases group co-
hesion. This must be taken into account when fighting with terrorist, religious extremist and separatist organ-
izations. For the most part, individuals belonging to terrorist and religious extremist organizations share its
ideology without subjecting the ideology to criticism and, in accordance with it, have readiness for immedi-
ate criminal actions without thinking about public danger of their consequences.

In this regard, counteraction to terrorism and religious extremism should be carried out not only by
force methods, but also by intellectual and psychological one.

To create a psychological profile (portrait) of a criminal - a terrorist, a religious extremist there requires
a complete and exact knowledge of the terrorist act, namely, place, time, method, instruments, motive, etc. In
this case, we see that having knowledge of the method, instruments and situation of the commission of the
act, we can with a certain degree of probability designate a subject, i.e. a person who committed a socially
dangerous act. At the same time, as it was noted earlier, not in all cases a person who committed a criminal
event can be considered as a subject of a terrorist act, in some cases, a person acts as an instrument. Despite
the duality of the subject of the criminalistic characteristic, it should be noted that having knowledge of the
method, instrument and situation, we can also draw up a profile of the crime subject which in this case is the
performer of the terrorist act.
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In addition, it should be noted that a special place in drawing up the psychological profile of offender is
taken by identification of criminal terrorist belonging to a religious confession, but his personal characteris-
tics are quite different and form a terrorist activity. In this case, a personality of a terrorist who carried out a
socially dangerous act through commission of a criminal suicide becomes important.

For example, committing a suicide by self-destruction or preparing an explosive device, planning an act
of terrorism and motive for action due to religious, political, ideological reasons and etc.

Analysis of terrorists’ personality allows us to conclude that this type of religious and ideological crim-
inal has personal peculiarities that are of paramount motivational importance. Such peculiarities have a crys-
tal-clear psychological phenomenon — aiming for death, which affects his psychological and mental health,
transforming personality of a person, launching processes of personal degradation [5].

The basis of psychological knowledge of terrorism is the analysis of crime motives, as a subjective
meaning of this behavior. In this regard, violent or selfish motives are only an external explanation and rea-
son for commission of an act. The process of terrorism motivation and religious extremism is a deep in-
trapersonal conflict that goes into the sphere of unconscious processes, which promotes the launch of a psy-
chological mechanism leading to implementation of actions aimed to self-destruction, which acts as a true
motive. The need for dangerous situations, sense of risky and extreme situations creates the impression that a
young criminal has a sense of his own importance, involvement in some secret, omnipotence. Occurring le-
gal relations with law enforcement and other state authorities, including high rank, meets an inner need of a
young person to feel a sense of self-importance and a sharp increase of self-esteem and self-respect level
[7; 12].

It should be noted that motivation of terrorism has a specific psychological trait, namely, a conscious or
unconscious need for suicide, so suicide bombers. The causes of criminal suicide of terrorists, religious ex-
tremists are a psychological phenomenon.

The analysis of criminal cases based on the facts of a terrorist act commission, allow us to note that ter-
rorist suicide is formed in the course of:

— self-deception and rejection of surrounding reality perception, in accordance with which it is neces-
sary to make life decisions and choice of, where the ideological aspects play a special role;

— fanaticism, which begins to predominate in irrational thinking;

— distortion of the reality of surrounding world, caused by psychophysiological causes (painful condi-
tions and disorders of human body);

— prompt satisfaction of inflated needs for material and financial well-being [5].

A suicidal motive of a terrorist has a deep psychological cause - necrophilia, that is a steady attraction
to death. In this sense, a psychological profile (portrait) of a terrorist must be based on this basic motive,
where achievement of a public death is a basis of a life goal, after which such criminal begins to live already
in the fear of other people, i.e. the terrorist act by self-destruction is a continuation of his life, but more com-
fortable for him [7; 18].

A suicidal type of criminal personality selects crimes of a terrorist and religious extremist orientation, in
connection with a set of personal attitudes and qualities (significantly increased level of anxiety, including
unrecognized, suppressed aggressiveness, impulsion- headedness, etc.) that dictates the line of his behavior
in the search for an exciting subject, for him it is a death. An unsuccessful attempt of a suicide or a terrorist
act by self-destruction strains the need for a criminal-terrorist to achieve death. This reveals the relationship
of suicidal tendencies to formation of criminal’s identity for commission of an act of terrorism, which indi-
cates a sufficient addiction and multifaceted of motivation for the crime [7; 21].

We suppose that pathological fear and attraction to death distinguish a criminal person whose activity is
aimed to committing socially dangerous acts of terrorist, religious-extremist orientation, from other types of
personality of a criminal on a number of essential features, namely:

— demonstration of death, which may cause in human society the same jelly as the basic instinct of self-
preservation and panic;

— as a kind of ideological type of criminals such a person shifts personal, subjective responsibility not to
internal but to external causes related to social aspects and associated with interests of religion, politics, na-
tion, ethnos, etc. This in turn, determines the nature of terrorism, religious extremism and separatism in gen-
eral, for example, act of terrorism committed for religious reasons of prevalence of one religion over another,
terrorism political or nationalistic, etc.

The result of our research is an establishing of strong relations between such elements of criminalistic
characteristic as a method, instrument and situation. At the same time, this relation is determined by the
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goals of terrorist act being committed and by the fact that the subject has any of these elements, which in turn
makes it possible to single out the following probabilities of preparation for a terrorist act:

Probability A

A figurant is conditioned by a purpose of terrorist act, which assumes mass sacrifice. At the same time,
he has such a resource as a probable performer-victim and is in a state of uncertainty as to likely algorithm of
terrorist act committing and used instruments. In this situation, a dominant element in preparation of terrorist
act is a person who acts as an instrument, i.e. a suicide bomber. Depending on the qualities of this individual,
also taking into account his physical characteristics, the performer of a terrorist act selects a probable algo-
rithm for crime commission. For example, having such an instrument (in this case a person ready to commit
a terrorist act), as a woman, the performer of a terrorist act cannot choose crime algorithm which assumes the
use of a weapon as a weapon, because it gives rise to special situation of terrorist act planning, where the
chosen algorithm of crime depends on the situation, people gathering at one time or another.

Probability B

The performer of terrorist act has a number of items that can be used as an instrument of crime (jihad-
mobile, ammunition of chemical, bacteriological, nuclear damage, etc.), but cannot find a suicide bomber
who could have the skills to use these weapons. Here, as we can see, the main element in preparation of a
terrorist act is availability of crime instrument in the form of specific items, i.e. the method of crime commit-
ting for which the ideal performer is selected.

Version C

The specific conditions of the situation of a crime in progress (place, time) suppose selection of such a
set of performers and instruments, which can be realized by means of a unique algorithm for the use of these
items by the given person in the given conditions. In this case, conditions of the situation are a dominant el-
ement of the criminalistic characteristic and are out our conclusion concerning the relation between the situa-
tion and the way of crime in progress.

At the same time, the main thing among these variants, in our conditions, is a probability associated
with dominant situation of crime committing determined by the fact that a number of fanatical persons in our
country does not allow to make easy choosing of «suicide bombers» as a consumable material and carry out
terrorist acts commission which are not related with commission of criminal suicide. For states where the
flame of a religious war has taken on the scale of internal component, there vice-versa are peculiar the cases
when the main element of a terrorist act preparing is a weapon in the form of personality of a suicide bomber
who largely presents at the place of terrorist act. As for probability associated with prevalence of the crime
instrument, it is typical for cases with sufficient financing of terrorist activities for transparency of states’
borders, surrounding this area. Besides, a combination of these factors can generate specific types of algo-
rithms for terrorist acts preparing, which are characterized by an explosion from an absolute deficit in choos-
ing of suicide bomber weapon to an absolute adequacy of such funds. In these conditions, the counterterror-
ism activity of security organizations of one or another country is of particular importance.

From the point of view of criminalistic angle, these conclusions are important as the conditions for
identifying the situation which arising at the time of terrorist act commission, which determines the set of
actions typical for each of these variants on the part of criminals, formation of material and ideal tracks and
SO on.
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Teppopusm akTiIepiH KPUMHHAJUCTIK CUNIATTAY KOHE OHBIH Teprey/aeri MaHbI3bl

Makajna KbUIMBICTBIH KPHMHHAJIMCTHKAIBIK CHIIATTaAMAaJapblHBIH Ma3MYHBIH aHBIKTayFa, COHIOal-aK ap
Karaaiia Keke-Iapa COT-capanTaManblK, MaHBI3/bI, JJICNl KOHE OaFiapiaHraH akKmaparThl aHBIKTayFa
apHaiFaH, OyJl OJapAblH camajbl albUIyblHA MYMKIHIIK TYFBI3Obl. ABTOpJIAp TEPPOPH3M akKTiIepiH
KPUMUHAIMCTUKAJIBIK CHIIATTay KEH ayKbIMIa KapacTBIPBUIBII JKAaTKaH QJICYMETTIK KayilTi axTiiepiin
epeKIIeNiriH xoHe Oenriii Oip Garmapiama OoOfbIHIIA Tepreyai KalbINTACTHIPYABIH HEri3i peTiHae Keke
MOJIETIbAIK Teprey HYCKaJapblH ajifa XbUDKBITY MAKCAThIHAA OHBIH 3JIEMEHTTEpi apachlHAarbl TaOUFH, ©3apa
0aiiIaHBICTBl  aHBIKTAy YILIIH HEFYpJIBIM HAKThl Kapayabl Ke3Jlehai. OpTypiai KOFaMIarbl JKOHE
MEMJICKeTTep/eri CasiCH, SKOHOMHUKAIBIK, KYKBIKTBIK JKOHE QJIE€yMETTIK canajapia TYPJICHAIPY OpbIH allFaH
reocascH KEHICTIKTI )KaHapTy, COHIai-aK jKacecmipiMIep MEH jacTap apachlHIa JKaFbIMCBI3 QJICYMETTIiK
aCIIeKTIJEpiH aHBIKTay KaKeT. OJEMHIH >KarbIMCHI3 OarbITTarbl TYPJICHYI peTiHIE pajuKaiabl AiHH
9KCTPEMHCTIK JKOHE JIAHKECTIK HIesIapIbl TapaTy, COHIai-aKk ©3-63iHe KOJDKyMcayra Hemece Oacka 1a
JCKCTPYKTHBTI CHIIATTaFbl OpPEKETTepHi YrirTeyre OaFbITTajJfaH BUPTYallbl 3KCTPEMHCTIK TONTap MEH
KaybIMIAQCTBIKTApIbIH Maiiia GOoJybl Ka3ipri Ka3ak jkactapbl YIIH Tikeneil Kayin Tyaplpyaa. KpUIMBICTBIK
icTepai Teprey KesiHje TaHy y/epici YHeMi maiiia GosFaH MiHAETTepre JOHEKTI KEeTyAiH alrOpUTMI peTiHe
YCBHIHBUTYBI MYMKIH, OHBI ipiKT€y OHBIH epeKIIeTIKTepi MECH Ma3MyHbI aHBIKTAIFaH Oenriii Oip caTbuIapaarst
Tepreyi capanay HeriziHje KaTbIp.

Kinm cesdep: cor-capanTaMalbIK CHIIATTaMallapbl, TEPPOPH3M aKTiIepi, TEPPOpU3M aKTUIEPIH amry >KoHe
Teprey, KbUIMBICTBIH COT-CapanTaMalblK CHIIATTaMaJapbIHBIH SJIEMEHTTEepi, TeppOpPH3M aKTLIepiH xacay
epeKIIeNIKTepi, XKeKe YITiTeri Teprey opeKerTepi.

JLK. ApenoBa, E.A. HaGueBa

KpumunagucTuueckasi XapaKTepuCTHKA aKTOB TEPPOPU3Ma
U ee 3HAYeHHE B Pacc/ieIOBAaHUH

Crarbsl IOCBAIIEHA OIPEICICHUIO COACPKaHUA KPUMUHAIUCTUYECKON XapaKTEePUCTUKU MIPECTYIUICHUH, a TaK-
)K€ BBIBJICHUIO KPUMHHAIMCTHYECKH 3HAYMMOH, TOKa3aTeIbCTBEHHOW M OPHEHTHPYIOIEH MHpOpMamuu B
Ka)kZIOM OT/EJIBHOM CITydae, MO3BOJIAIOIEH OpraHn30BaTh UX KadeCTBEHHOE PACKPHITHE. ABTOPHI yKa3blBa-
0T, 9YTO KPUMHMHAJIUCTHYECKAsl XapaKTEPUCTUKA aKTOB TePPOpH3Ma IPH3BaHa OTPAKaTh B IIHPOKOM ITOHUMA-
HHU OCOOEHHOCTH COBEpIIEHUS] PACCMATPUBAEMbIX OOILIECTBEHHO OMACHBIX NEAHHH M 00jee KOHKPEeTHO —
OTIpe/ENATh 3aKOHOMEPHBIE B3aUMOOOYCIIOBIEHHBIE CBA3H MEX]Ly €€ JIEMEHTaMH, C LIeJIbIO BBIIBIKEHUS Ya-
CTHBIX THIIOBBIX CIIEJICTBEHHBIX BEPCHI KaK OCHOBBI ()OPMHUPOBAHUS PACCIIEMOBAHMS MO ONPEAEICHHON Mpo-
rpamMMme. AKT Teppopu3Ma HeOOXOANMO pacCMaTPHUBATh C MO3UIMH JOMHHHUPYIONIUX €€ JJICMEHTOB: JINYHOCTh
MIPECTYIIHUKA B COCTaBE KPUMHUHAIUCTUYECKOM XapaKTEPUCTHKHM aKTa TEPPOPH3Ma, COBEPLICHHOIO IIyTeM
CaMOIOAPBIBA (TEPPOPUCT-CMEPTHHK); B3aHMOCBSI3b CIIOCO0A PacCciielyeMoro NMpecTyIUIeHHs! ¢ 00CTaHOBKOH,
IpU KOTOPO# coBepIIaeTcst O0IIECTBEHHO OITACHOE JASSHUE, OPYIUs MPECTYIUICHNUS, a Takke 0COOSHHOCTeit
BBISIBJICHUSI U PACKPBITUSI B IKCTPEMANbHBIX YCIOBHUAX, KOTOPbIE MMEIOT MECTO OBITh IPH COBEPIICHUH
MPECTYIIEHUH TEPPOPUCTHUECKON MIIM 3KCTPEMHUCTCKOM HampasieHHOCTH. IIponecc nmo3nanus B xozae pac-
CJIEIOBAHUS TI0 YTOJIOBHBIM JI€J1aM MOKHO MPEJCTaBUTh KAaK aJTOPHTM IOCIEA0BATEIBHOTO JOCTHKEHHS MO-
CTOSIHHO (hOPMUPYIOIIUXCS 331a4, BBIICICHUE KOTOPBIX JIGKUT B OCHOBE N dEpeHIMalin pacciel0BaHus
Ha OIIPEENICHHBIC ITAIIbI, T1€ BEIWICHAIOTCS €T0 0COOCHHOCTH H COJIEpIKaHNUE.

Kniouesvie cnosa: KPUMHUHAIUCTHYCCKAA XapaKTECPUCTUKA, aKTbl TCPPOPU3MA, PACKPLITUC U PACCIICJOBAHUC
AKTOB TEppoOpH3Ma, 3JICMEHTLL KpPIMI/IHaJIPICTPI‘IeCKOﬁ XapaKTECPUCTUKU HpeCTyHHCHHﬁ, OCOOCHHOCTH COBEP-
IIEHUs aKTOB TEPPOpHU3Ma, YaCTHBIC TUIIOBBIC CICACTBEHHBIC Z[eﬁCTBHﬂ.
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Theoretical questions about the concept of the object of prosecutor’s supervision

Based on the analysis of modern educational literature on prosecutors' supervision, the authors come to the
conclusion that there is no unequivocal opinion on the question of some of the fundamental categories of the
science of prosecutorial supervision. Among such categories it is possible to name concepts of object and a
subject of public prosecutor's supervision. Some authors (O.S. Akhetova, M.H. Geldibaev, B.V. Korobeinikov,
A.A. Ogorodnikov, M.P. Polyakov, A.V. Fedulov, V.B. Yastrebov) under the object of public prosecutor's
supervision understand federal ministries, state committees, services and other federal executive bodies; rep-
resentative (legislative) and executive bodies of the subjects of the Russian Federation; bodies of local self-
government; military administration bodies; control bodies; officials of the above ministries, state commit-
tees, services and other bodies; government bodies and heads of commercial and non-commercial organiza-
tions. Others (A.P. Stukanov) argue that the subject of prosecutor's supervision is not the totality of these bod-
ies and organizations, but the legality of their activities. Such disunity in the understanding of these important
categories of the theory of prosecutorial oversight necessitated the presented research, which highlights dif-
ferent views on the disputed issues under consideration. The approaches to minimizing the contradictions on
this problem have been determined.

Keywords: state activity, prosecutor's supervision, object of prosecutor's supervision, subject of prosecutor's
supervision, subject of legal relations, supervisory bodies, subject of public prosecutor's supervision.

The highest supervision of prosecutor's office over exact and uniform application of law has a universal
character in comparison with other state control bodies and civil society institutions. To improve prosecuto-
rial supervision and increase its effectiveness it is necessary to develop its scientific basics in details. The
fundamental problems of the theory of prosecutorial supervision were paid close attention by scholars of the
Soviet period and by many authors in the post-Soviet period. However, authors have not come to a unani-
mous or consensus view regarding the most important categories of science of prosecutorial supervision.
These «white» spots include the concept of the object and the scope of prosecutorial supervision.

One of the most notable monographs, in which a thorough analysis of various points of view on the
scope and object of prosecutorial supervision was carried out for the first time, it is necessary to mention the
work of V.V. Gavrilov, in the foreword to which the author states that «not all of the most important theoret-
ical problems of this discipline are developed by science ... Among these gaps, it is possible to include to this
day with full justification, the questions about the scope, object, function and the limits of the competence of
prosecutor's supervision» [1; 4]. After publication of this work, quite a long time passed, during which one
could hope for a solution to this problem. But many years later we again have to deal with different ap-
proaches in covering these concepts, which served as the basis for A.P. Stukanov for reiterating that «the
different meaning put by researchers in such fundamental concepts of prosecutor's supervision as an object
and scope often leads to contradictory and sometimes opposite conclusions, which is clearly not good not
only for science but for practice» [2; 44].

Analysis of modern educational literature on prosecutor's supervision allows us to conclude that so far
the approach of different authors to questions about the object and scope of prosecutor's supervision is am-
biguous. To confirm this conclusion, for purposes of illustration, it is necessary to provide sufficiently volu-
minous extracts from educational and monographic sources containing various opinions about the objects of
prosecutor's supervision.

In the opinion of B.V. Korobeynikov «the object of prosecutor's supervision should be understood as
enterprises, institutions, organizations and other bodies, which are the subject to prosecutorial inspections on
the implementation of laws ... Participants of prosecutorial-supervisory relations should be considered as the
subject of prosecutors' supervision... One object of prosecutor’s supervision may contain several objects and
subjects of supervision. Thus, in ... the federal ministry can be the subject to the inspection on the implemen-
tation of laws in the accounting service, in control and other units (objects of supervision) and the legality of
acts adopted by officials (subjects of supervision)» [3; 15].
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Other authors, sharing this position, state: «Prosecutor's supervision branches are certain areas of prose-
cutor's supervision that have their scope of supervision, established supervisory objects, specific powers of
the prosecutor in supervising» [4; 53, 54]. The above definition also allows to assume the presence of a mul-
tiplicity of objects of supervision within the framework of one branch, but that these authors understand un-
der the object of supervision - we can learn from the following narrative of M.Kh. Geldibayev and
A.A. Ogorodnikov: «The law imposes on the prosecutor's office supervision over the implementation of laws
by a strictly defined circle of bodies and officials.

In accordance with the law, this circle includes federal ministries, state committees, services and other
federal bodies of executive power; representative (legislative) and executive bodies of the subjects of the
Russian Federation; bodies of local self-government; military administration bodies; bodies of control; offi-
cials of the above-mentioned ministries, state committees, services and other bodies; government bodies and
heads of commercial and non-commercial organizations.

This list is exhaustive and not expandable.

Public and political organizations and movements are excluded from the system of objects (highlighted
by us - S.V.) of public prosecutor's supervision, because in the conditions of society democratization,
strengthening and development of relations, the other means of control must be applied to above mentioned
public and political structures» [4; 64].

Similarly, the scope of public prosecutor’s supervision is defined by 1.V. Kushnir, according to which
«the objects of prosecutor's supervision over the observance of human and citizen's rights and freedoms are
defined in the Law on the Prosecutor's Office: federal ministries, state committees, services and other federal
bodies of executive power; representative (legislative) and executive bodies of the subjects of the Russian
Federation; bodies of local self-government; military administration bodies; bodies of control; officials of the
above-mentioned ministries, state committees, services and other bodies; government bodies and heads of
commercial and non-commercial organizationsy [5].

It is not difficult to see that here the object of public prosecutor's supervision is also understood as gov-
ernment bodies and heads of commercial and non-commercial organizations. However, the exclusion of pub-
lic and political organizations from the circle of «objects» of prosecutor's supervision causes suspicion, since
in their statements and actions they can be in conflict with the current legislation (holding unauthorized
meetings, processions, calls for committing offenses etc.).

Within the framework of this idea, M.P. Polyakov and A.V. Fedulov discuss: «The law on the prosecu-
tor's office defines its objects, scope and powers of the prosecutor in relation to each of the prosecutor's su-
pervision branches» [6; 17]. And further: «In accordance with the Law on the Prosecutor's Office, the objects
of prosecutor's supervision for the observance and enforcement of laws include: 1) federal ministries, state
committees, services and other federal executive bodies; 2) military authorities, their officials; 3) control
bodies, their officials; 4) representative (legislative) and executive bodies of state power of the subjects of
the Russian Federation; 5) local government bodies; 6) government bodies and heads of commercial and
non-commercial organizations» [6; 81, 82].

The statement of the aforementioned authors that «among the objects (highlighted by us - S.V.) of
prosecutor’s supervision there are no citizens of the Russian Federation» [6; 83] causes concern. In contrast
to this opinion, other authors, on the contrary, note: «From the content of Article 26 of the Law on the Prose-
cutor's Office, it follows that citizens are not included in the number of subjects (highlighted by us - S.V.)»
[7; 172]. The question arises: if citizens, as bearers of duties fixed by law, grossly and clearly violated the
requirements of the law in the form of a crime, do they fall into the sphere of prosecutor's supervision? The
answer is obvious and it is certainly positive, because having established the fact of committing a crime by a
citizen, the prosecutor's office has the right to investigate this crime in full. However, not including citizens
in the number of objects (or subjects?) of the prosecutor's supervision, we are unable to logically substantiate
the legality of investigating crimes by the prosecutor's office.

It should not be forgotten that the implementation of the norms of law can be carried out in various
forms: permission, use, execution, application. Citizens by themselves can not and are not objects of prose-
cutor's supervision, because law-abiding citizens do not represent any interest for the prosecutor, except cas-
es of infringement of their rights and legitimate interests on the part of officials of state bodies or other citi-
zens (for example, instituting criminal proceedings for a crime against the rights and freedoms of man and
citizen). Secondly, citizens do not carry out law enforcement activities, because it is entrusted to state bodies,
their officials and persons exercising governing functions in commercial and non-commercial organizations.
Thirdly, citizens who have crossed the line of prohibiting or prescribing norms of the law are also not subject
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to prosecutor's supervision, since the prosecutor assesses only the legality of the citizen's actions in this par-
ticular case, and not all factors that together determine the legal status of the citizen as such. Fourthly, even if
we agree with this opinion, with such an interpretation of the object, foreigners and stateless persons fall out
of the field of prosecutor’s supervision, who also must comply with the laws of the host state. Finally, if a
citizen is viewed as an object of prosecutor's supervision, then inevitably the question arises: if a citizen as a
bearer of duties established by law has grossly and clearly violated the requirements of the law in the form of
a crime, do they fall into the sphere of prosecutor's supervision? The answer is obvious and it is certainly
positive, because having established the fact of committing a crime by a citizen, the prosecutor's office has
the right to investigate this crime in full. However, not including citizens in the number of objects (or sub-
jects?) of the prosecutor's supervision, we are unable to logically prove the legality of investigating crimes by
the prosecutor's office. Consequently, the subject of the offense, and the subject of prosecutor’s supervision
is the citizen himself, without becoming an object of supervision.

Among the statements that equated institutions and organizations, as well as citizens, to the objects of
prosecutor's supervision, is the opinion of D.I. Aminov: «The limits of prosecutor’s supervision over the ex-
ecution of laws are determined by the competence of the prosecutor's office, objects (highlighted by us —
S.V.) of prosecutor’s supervision, the presence or lack of information about violations of the law.

The prosecutor's office does not supervise over the execution of laws by both chambers of the Federal
Assembly of the Russian Federation, the judiciary, the Government of the Russian Federation and the Presi-
dent of the Russian Federation, this is not their competence ... The number of objects (highlighted by us —
S.V.) of prosecutor's supervision over the execution of laws includes citizens of the Russian Federation and
other individuals» [8; 102].

Disclosing the priorities for the implementation of the prosecutor's supervision over the observance of
human and citizen's rights and freedoms, some authors note that «as the situation changes, priorities may
changey, ... but in any case there should be «the supervision over the observance of human and civil rights
and freedoms at supervised facilities, including commercial and non-commercial organizations...» [7; 174].
In other words, in this case, the objects of prosecutorial supervision are the bodies and organizations en-
shrined in Article 21 and 26 of the Federal Law «On the Prosecutor's Office of the Russian Federationy.

The above mentioned statements on the object of prosecutor’s supervision are shared by
V.B. Yastrebov, which on the pages of the textbook repeatedly, directly or indirectly, includes institutions
and organizations and their officials to the objects of prosecutor's supervision. He notes that the Federal Law
of February 10, 1999 «introduced an absolutely necessary, eliminating a serious obstacle in the work of
prosecutors that had previously occurred in the article determining the scope of supervision over the execu-
tion of laws, according to which the number of objects (highlighted by us - S.V.) of prosecutor’s supervision
included governing bodies and management of commercial and non-commercial organizationsy» [9; 63].

Analyzing the peculiarities of the place and activity of the military prosecutor's office, the author further
emphasizes: «The military prosecutor's offices are an integral part of the single prosecutorial system of the
Russian Federation. They supervise over the legality in the Armed Forces of the Russian Federation, other
troops and military formations created in accordance with federal laws. The military formations that arise on
a different basis are known to be illegal and, naturally, they can not be the object of supervision (highlighted
by us - S.V.) to the military prosecutor's office» [10; 130]. There is a doubtful conclusion: if the prosecutor
himself discovers or prosecutor receives information about the organization and activities of illegal armed
groups, prosecutor should not react in any way to such a violation of the law, because such formations are
not object of supervision.

Commenting Article 21 of the Federal Law «On the Prosecutor's Office of the Russian Federationy,
which fixes the scope of supervision over the implementation of laws, V.B. Yastrebov points out that the
prosecutor's office supervises over the execution of laws by a set of bodies, organizations and officials strict-
ly defined by law. «As can be seen from the list presented in Article 21 of the Law, it includes federal
branches of executive bodies (ministries, services, agencies, other federal executive bodies), legislative and
executive bodies of state power of the subjects of the Russian Federation, local government bodies, military
governing bodies, control bodies, their officials, government bodies and heads of commercial and non-
commercial organizations that carry out activities in various spheres of society. It can be changed or supple-
mented only by the adoption of relevant laws. A substantiated and extremely necessary change in the list of
objects (highlighted by us — S.V.) of prosecutor's supervision was provided by the Federal Law of February
10, 1999, which eliminated the mistake made in the edition of the Law «On the Prosecutor's Office of the
Russian Federation» of 1995, which was expressed in non-inclusion of government bodies and heads of
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commercial and non-commercial organizations in Article 21» [9; 142]. In another place, returning to the
same issue, the author again emphasizes: «The circle of objects supervised by the prosecutor with full com-
pleteness is established by the law» On the Prosecutor's Office of the Russian Federation «and prosecutors
do not have the right to go beyond this circle» [9; 148].

The author's idea that «the main criterion for assessing the activity of supervised objects by the prosecu-
tor's office is the legitimacy of their actions and acts is very noteworthy... The prosecutor's field of view is
only that part of the activity of the objects of supervision that is regulated by law is connected with the exe-
cution of lawsy [9; 148].

Such a point of view, although with some interpretation, is expressed by Ahetova O.S., in the opinion of
which «the object of prosecutor’s supervision - enterprises, institutions, organizations and other legal entities
in which prosecutor’s inspection of the execution of laws are conducted» [10]. At the same time, it can be
seen from the above provision that the author does not include individuals either on the list of objects of the
prosecutor's supervision or among the subjects of supervision.

The authors of all the given points of view avoid a very important point: if enterprises, institutions, or-
ganizations and citizens are objects of prosecutor's supervision, then who will be the subject in this case?

Another position on the issue of the object of prosecutorial supervision is represented by A.P. Stukanov
in the study of the relationship between the concepts of the object and the scope of prosecutor’s supervision.
His position, in our opinion, is more successful in comparison with the above statements, although it is quite
controversial. He writes: «In our opinion, the object of prosecutor’s supervision over the execution of laws
by the administrative jurisdictions bodies is the legality in the activities of these bodies. The concept of the
scope of supervision is close in its meaning to the concept of the object. It is advisable to use it to specify the
object of prosecutor's supervision when it is necessary to concentrate the attention of the prosecutor on the
actions and acts of the supervised bodies, the legality of which should be inspected. Thus, the scope of pros-
ecutor's supervision over the execution of laws by the administrative jurisdiction bodies is observance of
human and citizen rights and freedoms, the procedure for initiating proceedings on administrative violation
established by law, administrative investigation and consideration of cases of this category, as well as the
legality and validity of the resolutions» [2; 45].

It is not difficult to see that the approach of A.P. Stukanov radically differs from the others, if only be-
cause there is no attempt to list enterprises, institutions, organizations and their officials. But here, too, the
author's position, in our opinion, needs to be clarified, since in determining the object of prosecutor’s super-
vision it is necessary to proceed from the concept of an object universally accepted in philosophy. «An ob-
ject is something that exists in reality (that is, independently of consciousness): a scope, phenomenon or pro-
cess, to which the subject-practical and cognitive activity of the subject (observer) is directed ... The object
puts certain boundaries and limits to the subject's activity» [11]. From the point of view of the modern Rus-
sian language, according to the dictionary of the Russian language of S.I. Ozhegov, the word «object» is
used in the following meanings: 1) the phenomenon, the scope to which any activity is directed and 2) the
enterprise, the institution, and also all that is the place of some activity [12; 377]. Probably, the authors, im-
plying enterprises, institutions and organizations under the object of prosecutor's supervision, are based on
the concept of the object in its second meaning.

Returning to the question about the object of prosecutorial supervision, it is necessary to remember that
the prosecutorial supervision is a kind of cognitive activity, which consists of different levels of cognition.
The first level of cognition is the contemplation, observation and it does not entail a detailed study and trans-
formation, determination of the form, structure, content, relationships, etc. In this regard, there is unified ob-
ject of prosecutor’s supervision. This is a consequence from the formulation, which is enshrined in Art. 83 of
the Constitution of the Republic of Kazakhstan, which establishes that the prosecutor's office shall exercise
the highest supervision over exact and uniform application of law, the decrees of the President of the Repub-
lic of Kazakhstan and other regulatory legal acts on the territory of the republic. Summing up what has been
said, the object of prosecutorial supervision is an exact and uniform application of law, the decrees of the
President of the Republic of Kazakhstan and other regulatory legal acts.

The object of prosecutorial supervision is concretized in various branches of supervision, depending on
the content of legal relations, it forms a generic object of the branch of prosecutorial supervision. Generic
object of supervision answers two questions: first, the prosecutor's office oversees the exact and uniform ap-
plication of which law, and, secondly, the prosecutor's office oversees the exact and uniform application of
law by which subjects of the legal relationship. For example, in the branch of prosecutorial supervision over
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the legality of investigation and inquiry, the unified object of the supervision does not change — it is the exact
and uniform application of law, but a generic object allows to answer these questions.

Thus, in order to decrease the contradictions on the object of the prosecutor's supervision and to find an
acceptable definition, we suggest that we understand under the object of public prosecutor's supervision the
exact and uniform execution (by the Constitution of the Republic of Kazakhstan - application) of laws by
state and non-state bodies and organizations, officials and citizens as subjects of legal relations and the bear-
ers of rights and obligations. The scope of prosecutor's supervision is the legality of actions and acts of sub-
jects of legal relations.
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B.E. Cyxotepun, A.A. Kum

IIpoxypopabIK KagarajayablH HbICAHBIHBIH YFBIMBI HKAMJIbI TEOPUSIBIK CYPaKTap

ITpoKypopIIBbIK Kajarajay Typajlbl 3aMaHayd OKy OAeOMeTTepiH Tajjay Heri3iHie aBTopiiap HPOKYpPOPIIBIK
Kajiarajay FhUIBIMBIHBIH Kei0ip ipresi yFeIMIapbiHa KaThICTbl Macenenepi OoibIHIIA Oip)KaKThl MIKIp KOK
eKEHJIT JKailyibl KOPBITBIHABI Jkacanbl. OCbIHAAH YFBIMIAPIBIH apachblHAA INPOKYPOPIIBIK Kalaraliay.blH
HbICAaHBl MEH I[IOHI JKalibl yFbIMAApAbl aiTyra Oomazxel.  bipkatap asropmap (O.C. Axerosa,
M.X. I'enpin6aces, b.B. Kopob6eitaukos, A.A. Oropoguaukos, M.II. [Tonskos, A.B. ®exynos, B.b. SIctpeboB)
MPOKYPOPJIBIK, KaJaranay HbICaHbI peTiHie dexepaiabl MUHUCTPIIKTEPAi, MEMIICKETTIK KOMHTETTEPAI JKOHE
aTKapymIbl OWIIKTIH e3re Jie KbI3METTepi MeH opraHiapbiH TyciHeni; Peceit denepanusicel cyObeKTUIEpiHIH
oK (3aHUIBIFAPYIIBUIEIK) JKOHE AaTKapyIIbl OpraHAapblH; >KepPriliKTi e3iH-631 0acKapy oOpraHuapbH;
ackepu-6ackapy opraHiapbiH; Gakbpliay OpraHIapblH; JKOFapblia aTajlfaH MUHHUCTPIIKTEPAiH, MEMIICKETTIK
KOMMTETTEp/IiH, KBbI3METTEPIiH >oHe OacKa [a OpraHiapiblH Jiaya3bIMIbl TYJIFalapblH; MEMIJIEKETTIK
opraHzap MeH KOMMEpLMSUIBIK KOHE KOMMEPLMSIBIK eMec YHbIMAapablH OaciuibuiapbiH Tycineni. backa
aBTopiaap (A.Il. CtykaHOB jxoHe Tarbl OacKajiap) IPOKYPOPIIBIK Kajaranay MoHi Aen Oyl opranaapIblH jKoHe
YHBIMIAapbIH KUBIHTBIFBI €MEC, OJIAPIBIH KbI3METIHIH 3aHIbUIBIFBI I TYCIHYAI YChIHAIBL. IIpOKYpOPIIBIK
KaJiarajay TEOPHUSCBIHBIH OChl MaHbI3bl YFBIMAAPBIH TYCIHYIEri MYHIail KeNiCIEeYLIUTK, KapacThIPbUIBII
OTBIpFaH JlayJbl Macesenep OOMBIHIIA dpTYpII Ke3KapacTapsl KOpCeTeTiH 3epTreynepi Kaxer erefi. Ockl
Macesiere KaThICThl KaiIIbLIBIKTap Ibl OapbIHILA a3alTyIbIH KO3KapacTaphbl aHBIKTAIIBI.

Kinm ce30ep: MeMIEKeTTIK KbI3MET, IIPOKYPOPJBIK Kajarangay, NpOKYpOPJIBIK Kajarajaay HbICaHbl,
HPOKYPOPJIBIK KaJarayiay MoHi, KYKbIKThIK KaTbIHACTAp/IbIH CYOBEKTICl, KaJjarajiay opraniapsl, HPOKYpPOPJIbIK
Kajarajay cyOBeKTici.
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B.E. Cyxorepun, A.A. Kum

TeopeTnueckne BONPOCHI 0 MOHATHH 00bEKTA MPOKYPOPCKOT0 HAA30pa

Ha ocnoBe anamm3a coBpeMeHHOH y4eOHOH JIHMTEpaTyphl MO MPOKYPOPCKOMY HAI30py aBTOPHI MPUXOIAT K
BBIBOJY O TOM, 4TO II0 BOIIPOCY O HEKOTOPHIX (hYyHIaMEHTAIBHBIX KaTETOPHSIX HAyKH MPOKYPOPCKOTO HaJ30-
pa HeT ofHO3HaYHOrO MHeHHMs. Cpely TaKixX KaTeropuii MOXKHO Ha3BaTh ITOHSATHS OOBEKTa U IpeaMeTa Mpo-
kypopckoro Hajpzopa. Onau aBTops! (O.C. AxeroBa, M.X. I'enpaubaes, b.B. Kopoo6eitnukos, A.A. Oropox-
HukoB, M.IL. Ilonsxos, A.B. ®enynos, B.b. fIlctpe6oB) moa 00beKTOM NPOKYpOPCKOTO HAA30pa HOHMMAIOT
(benepanbHble MUHUCTEPCTBA, TOCYAAPCTBEHHBIC KOMUTETBI, CIy*KObl U HHBIC (e/iepalibHble OPraHbl UCIOJI-
HHUTEIBHON BIIACTH; MPECTaBUTEIbHBIE (3aKOHOAATENbHBIE) U UCIONHUTENbHBIE OpPraHbl CyobekToB Poccuii-
ckoit denepanuy; opraHbl MECTHOTO CaMOYINPABJIECHHS; OPraHbl BOGHHOTO YMPABIIEHUS; OpraHbl KOHTPOJIS;
JOJDKHOCTHBIE JINNA TIePEYNCIICHHBIX BBIIE MUHUCTEPCTB, TOCYaPCTBEHHBIX KOMHTETOB, CIIYX0 M MHBIX Op-
TaHoB; OpraHbl YINPaBICHHUS M PYKOBOJUTEIM KOMMEPYECKUX M HEKOMMEpUYECKMX opraHusaunuii. pyrue
(A.IIl. CtykaHOB) yTBEp)KAAIOT, YTO NPEIMETOM IMPOKYpPOPCKOTO HAI30pa SBISETCS HE COBOKYIHOCThH yKa-
3aHHBIX OPTaHOB M OPTAaHM3ALHNH, a 3aKOHHOCTH X JIeITeNbHOCTH. Takas pa3o0IIeHHOCTh B IIOHUMAaHHH JlaH-
HBIX BOKHEHIIIMX KaTeropHit TEOPHH MPOKYPOPCKOr0 Hag30pa 00yCIOBHIa HEOOXOAUMOCTh MPEICTaBICHHO-
TO HCCIIEI0OBaHMs, B KOTOPOM OCBEIAIOTCS Pa3IHYHbIE B3IIISIBI HA paccMaTpHBacMble CIIOPHBIE BOIIPOCHL
OrnpezeneHbl MOAX0AbI K MUHUMM3AIMHU IPOTUBOPEUHUH 0 JaHHOH mpobieme.

Knioueswie cnosa: rocyapcTBeHHas AEATENbHOCTD, IPOKYPOPCKUIl HA30p, 00BEKT MPOKYPOPCKOTO HaA30pa,
IIpeAMET MPOKYPOPCKOTO HAA30pa, CyOBEKT IPaBOOTHOLIEHHH, Hal30PHBIE OPTaHbl, CyOBEKT MPOKYPOPCKOrO
Haza30pa.
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@®opMHPOBAHUE MOHATHI OTHOCUTEJIBHO NIPABOBOI0 CTATyCA
KPEeIUTHBIX OPraHU3aluil KaK YYaCTHUKOB I'PA’kKIaHCKO-IIPABOBBIX
otHoweHuii B Ucaamckoii Pecnybianke Upan

B crarbe aHanu3upyeTcs NpaBoOBOW CTaTyC KPEAUTHBIX OpraHU3aIMil B IPaXkJaHCKO-TIPABOBBIX OTHOIIEHHUSIX
B Ucnamckoit Pecrybnuke Hpan. Yka3bBaloTCS OCOOCHHOCTH YHHMBEPCATBHBIX NPEANPUSATHI (IIMpKAT),
KpeqUTHEIX opranu3anuii B Mciaame. Onopa Ha MciaaMcKye MPUHIUITE 3aCTaBUJIA MPAHCKHE OaHKU BHIOpAaTh
0cOoOBIH ITyTh pa3BUTHA. B mepByro odepens CTpOroMy 3ampeTry MOIBEPIIIOCH HCIOJB30BAaHUE NPOIEHTHOM
CTaBKH B TPaJWIHOHHOM e¢ IOHMMaHHH. BMecTo 3Toro GaHKM OBUIM BEIHYXKJECHBI NPUHAMATH yJacTHE
B [IPOEKTaX CBOMX 3aEMIIMKOB, [€JIS ¢ HUMH HE TOJBKO NMpUOBUIb, HO U PUCKU. B pesynbrare (uHaHCOBBIC
UHCTUTYTbI VpaHa B 3HAYMTENBHOMN CTEIICHH MOTEPSIIN 3aMHTEPECOBAHHOCTh B Pa3BUTHH c(epbl KPSAUTOBA-
HHS U OKa3aJIMCh HE3ANIUIIEHHBIMH MEPE]] CUCTEMHBIMH SKOHOMUYECKHMH KonebaHusiMu. I'ocyapcTBeHHBII
KOHTPOJIb, MPAKTUIECKOE OTCYTCTBHE KOHKYPEHI[MH M 3aKPBITOCTD JUIsS BHEIIHETO MHUpa MPUBEIH K CTarHa-
i GaHKOBCKOHM cucTeMbl MpaHa m ocnabieHHIO ee poiu B Pa3BUTHH HSKOHOMHKH. ABTOP IPUXOIHUT K
BEIBOJIY, UTO pa3BHTHE 3KOHOMHUKH Mcmamckoil PecrryOmuikn MpaH BO3MOXHO B CiIydae CO3JaHUS yCIOBHI
JUISL TIPUBATU3aluK B SKOHOMHYECKOH M OaHKOBCKOH cdepe n ucnonnenus cr. 44 Konctutynuu mo npusartu-
3arun. ABTOPOM PacCMOTPEHBI OTPHUIIATEIbHBIE U TOJIOKUTEIbHBIE CTOPOHEI IIpoBeieHHOH B Mpane pedop-
MBI 0aHKOBCKOW CHCTEMBI [0 HUCIaMH3aLUKM OaHKOBCKOTo 1ena. B 3akmodeHne aBTopoM chOpPMYIHPOBaHBI
XapakTepHbIe YepThl MOJETH UcIaMcKUX 0aHkoB B Vcmamckoit Pecy6inke pan B cOBpeMeHHBIN EPHOA.

Kniouesvie cnosa: GecniponieHTHBIN OaHKUHT, Wpan, yactHele 6aHku, KoHcTuTynus, pedopmsl, rocynapcr-
BEHHBIE PENPUATHS, HCIAMCKOE IPABO.

Hcnam Hapsimy co cBoeil cnernuduueckoit Guaocoduei uMeeT TakkKe 0CO0YI0 3KOHOMHUYECKYIO CHCTE-
My H JOKTpHHY. JTa JOKTPUHA pa3bsCHAET OCHOBHBIC WENM M HaMepeHUs, BbABUHYTHEe HMcimamom
B DKOHOMUYECKOH cepe, KOTOpas B OCHOBHOM COCTOHT B YIIYHUIIEHHH MaTepHaIbHOTO OJIaroCOCTOSHUS de-
joBeka [1; 25]. B ucimaMckoi SKOHOMHUYECKOW U (PUMHAHCOBOM CHCTEMax IMPEACTaBICHbI OCOOCHHOCTH YHH-
BEPCAIbHBIX MPEINPUATHN (LIIUPKAT), CIIOCOOHBIX BHECTH CBOW BKJIAJ B JOCTIKeHHE 3TuX weneit [2]. Cos-
JTAHUE YHUBEPCAIBHBIX MPEATPHUATHIA, B TOM YHCJIC KPEAUTHBIX OpraHu3aiuii, B Mlcname He 3aBUCHT OT OI-
peleieHHON O3UIUK B YCJIOBHH, UMEET BO3MOXHOCTh PEaIM30BaThCs B ONPECICHHOW GopMe TpH JTF0OBIX
YCIIOBHSAX. SIBISSACH OHOM M3 (HOPM MPOSBICHUS] YHUBEPCAIBHBIX MPEANPUITHH, UcTaMCKie OaHKH TPUHU-
MAalOT aKTUBHOE Y4acTHe B JOCTH)KEHUH LIeJIeH U 3a1a4, TOCTaBICHHBIX HCIAMCKOM SKOHOMHKOM.

ITocne ucmamckoi pesomonyu B Mpane B 1979 1. mapamiensHO cO CTPYKTYPHBIM pedOpMHPOBAHUEM
0aHKOBCKOW CHCTEMbI OBLTH TIPEAMPUHATHI IIATH MO UCIaMU3aluyd 0aHKOBCKOro aena. CTaTyc KpeauTHBIX
OpraHu3alril CTall ONPEACTATHCS KaK C MPAaBOBOM, TaK U C PETUTHO3HOM TOUYKH 3pEHUS], YTO MPHUBEIO K IIy-
TaHUIIE.

SIBnsercst mu G6aHK B ¢uHaHCOBOW cucteme Mcemamckoit Pecrryonuku Mpan rocymapcTBEeHHON OpraHm-
3alue, moIexKalieid ynpaBieHHio rocyaapctBoM? Unn e 3T0 HerocyJapcTBeHHasi OpraHu3anusi, KoTopas
MOKET OBITh CO3/IaHa KaK TOCYapcTBOM, TaK W 4acTHHIM JuoM? HccienoBanue OaHKHUHra B PEIUTHO3HOM
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(«urxy (ucramckoe wpuOUYecKoe npaso) N IOPUIUICCKOM aCIeKTaX IS ONpeCIICHUS ero MPaBOBOTO CTa-
Tyca KaK TOCyJapCTBEHHOH WM HETOCYIapCTBEHHOW opraHm3aruu B Mciaamckoit Pecrrybnmuke Mpan ocHo-
BBIBAaCTCS HA MOHATHU ocoOeHHOCTeH 3akoHa «O OECHpOIeHTHONH OaHKOBCKOW MEeATeIhbHOCTH», KOHCTHTY-
uu Ucnamckort Pecryonmuku Upan u apyrux 3akoHOB cTpaHbl [3—6; 38]. JlaHHas HOpMaTHUBHO-TIPaBOBas
0a3a mpenonpeaeseT CyIeCTBEHHYIO CrIenPUKy OaHKOBCKON cucTeMbl MpaHa 1 ee OTIu4re OT O0IIenpu-
HATBIX CTaHIApPTOB.

Yro Takoe 6aHK B puHaHCOBOM cucteme HMcnamckoit Pecniyonuku Mpan?

B 3akone «O OecnipoIieHTHON OaHKOBCKOM JEATEIBHOCTH» HE TaHO 0cO00To ompeneneHus Oanka. Ho,
o0paTHB BHIMaHHUE Ha 33a9i OAaHKOBCKOW CHCTEMBI M JOTMbl OAHKHHTA, TAaHHBIE B 3TOM TOKYMEHTE, MOKHO
chopMupoBaTh MpeACTaBICHHE O crieludpuke 0aHkoB B Mcnamckoit Pecriyonuke Mpan.

CornacHo crathe 3 3akoHa «O OSCHPOICHTHOW O0aHKOBCKOW JESITEILHOCTH» sl (POPMUPOBAHUS HUC-
TOYHHKA OaHKW MOTYT MPUHUMATH JETIO3UTHL. TaKue Jemo3nThI MOoAPa3AeIISIOTCS Ha JBE O0IIHe KaTeTOPHH:

1) GecripolleHTHBIE ICTIO3UTHI, KOTOPHIE, B CBOIO OYEPE/ib, MEIISITCS Ha TEKYITUE U cOeperaTeIbHbIC;

2) cpoYHBIE MTHBECTUIIMOHHBIC JICTIO3UTHI.

C 310l TOYKH 3peHHMsI TIOHATHE «OaHK» TOJPa3yMEBaeT JCTO3UTHRIC OAHKH, T.€. UMHAHCOBBIC OPTaHU-
3aIyH, TOTYYalOIIHe ACTTO3UTHI OT CBOUX KIIMEHTOB.

C npyroit CTOpOHBI, TOCKOJIBKY B MCIIAMCKOW YKOHOMUYECKOH CHCTeME OECIPOIICHTHBIC 3aliMbl SBIIS-
IOTCS OCHOBHBIM METOIOM (DMHAHCUpPOBAHUS TPEANPUHUMATEIHLCKON NEATEIBHOCTH, COTIACHO 3TOMY JKe
3aKOHYy OaHKH 00s3aHBI OTAABATH YacTh CBOETO MCTOYHHKA 3aBUTEISIM B BHI€ OECTIPOLIEHTHOTO 3aiiMa. bia-
rojgaps 3Toi 0COOEHHOCTH OHU CTaHOBSITCSI CBOETO POJ/ia OpraHM3annel «0e3B03Me3THON TTOMOIIII.

B Mcname denoBek BO BpeMsl CBOEH JKHM3HH SIBIISICTCS JIMIIh MIOBEPSHHBIM AJuTaxa 1Mo pacropshKCHUIO
MaTepuaIbHBIMHU pecypcaMu. OH MPOCTO TOBEPEHHOE JIUIO U MOJIb30BaTENb OOTaTCTBA HA CPOK CBOCH JKM3-
HU. DTO B TIOJTHOMW Mepe pacrpocTpaHsercs 1 Ha 6anku. CoriracHo 3akoHy «O OecrpoIieHTHOW OaHKOBCKOMH
JESATSILHOCTHY» B OTHOIICHUM CPOYHBIX WHBECTHIIMOHHBIX BIIOKEHUH OAHKHM B MYCYJbMAHCKHX JIOTOBOpax
MPENICTABISIFOTCS KaK MoBepeHHbIe. [[prHATHE MOTHOMOYNY 0aHKOM CBSI3aHO C €T0 MPETSHIOBAaHUEM HA (U-
HaHCOBBIE cpencTBa. [103TOMy B CpOYHBIX MHBECTHUIIMOHHBIX JIEMO3UTAaX OaHK 00JIafjaeT He TOJIBKO JIEMO3H-
TaMH, HO ¥ CTAHOBUTCS MMOBEPEHHBIM BKJIATYMKOB B PaMKaX MYCYJIBMaHCKHX JOTOBOpOB. Kpome Toro, co-
TJIACHO CT.CT. 7-17 yka3aHHOTO 3akoHa O0aHK, (PMHAHCUPYS] KOMMEPYECKHE TOPTOBBIE ONCPAIlNU, BKIIOYACTCS
B KaTerOpHIO «OmepanuoHHble 0aHKu». OnepanoHHble 0aHKK YYaCTBYIOT B MPOMBIIUICHHBIX U KOMMepUe-
CKUX TPENNPHUSITHSX.

banx xax neecocyoapcmeennas opeanuzayus

Ocobennoctr 0aHKOB, onrcaHHBIE B 3akoHe «O OecIpOorcHTHOW O0aHKOBCKOHM IEATEIBHOCTHY, BBISB-
JISIFOT HEKOTOPBIE POTHBOPEYUBBIE MOMEHTHI. baHK, ¢ OJHOI CTOPOHBI, SBJISIETCS OpraHu3amuen, hopMu-
PYIOIEHCS CIUSIHUEM Pa3IMYHbIX YHUBEPCAIBHBIX OPraHW3alUi W MOHSITHH, a C JPYroil — HErocyJaapcT-
BEHHOW OpraHM3aiuel, T.€. ero 3aJauyu MOTYT HE BXOJIUTH B c(hepy OTBETCTBEHHOCTH T'OCYJIapPCTBA C TOUKH
3penus Mcinama. DTo Takas opraHu3anys, KOTOpas MOXKET ObITh CO3/1aHa (PU3NIECKUM M IOPUANIECKUM JIH-
1IOM, €IMHOJMYHO WJIM B KOJUIEKTUBHOH (hopMme, Kak B TOCYIapCTBEHHOM, TaK W B 4acTHOM cekrtope. Ho,
aHanmm3upys Koncrurynuto MpaHa, MbI IPUXOIUM K JIPYTHUM BBIBOJIAM.

banx ¢ Koncmumyyuu Ucramckou Pecnyboruxu Hpan

Konucruryrus Mcnamckoit PeciryOnmku Mpan kak BRICTITHI 3aKOH CTPaHbI (POPMHUPYETCS U3 IBYX YacTEH.

1. 3akoHnsbl, onuparonuecs Ha Vcnam. Takue 3aKOHBI HE CBA3aHBI C KAKOH-THOO0 MOJTUTUYECKON MO3HIINEH,
MMEIOT PEJINTHO3HYI0 OCHOBY W TIPEJCTABISIOT COOOW CTPOTrOe W HEYKOCHUTEIHHOE COOJIIOJICHUE IMPaBHI
Y 3aKOHOB 1apuara. [Ipumepom stomy MoryT ciyxkuTh paszaeinsl 11, IV, V Koncruryuuu Mcnamckoii Pec-
ny6nuku Mpan.

2. 3aKoHBI, OMUPAIOIIMECS HA CBOCOOpa3Hylo mosuiuio MpaHa Ha coBpeMeHHOM dTare. Harmpumep,
B KoHCcTHTYIIMHK cTpans! 3akperieHa cBoOo1a edaT, cBo0o1a cOOpaHmii M JeMOHCTPAIHil, HO C yCIOBHEM
TOTO, YTO JaHHBIE TpaBa OyIyT HCIIONB30BaHBI Oe3 HapyineHnid HOpM Mcmama. DTH 3aKOHBI CO3JAIOTCS
C Y4ETOM OOIIECTBEHHOH, TOIUTHIECKOW, SKOHOMHUYECKON U KyJIbTypHOH chep u mo3uuuu Mpana Ha Mex-
JTyHapOJIHOW apeHe.

B cootBercTBUM co cT. 4 KoHCcTHTYIIMN 3KOHOMHYEecKas cucteMa Mciaamckoit Peciyommku Upan mon-
paszensercs Ha 3 YacTH — TOCYJapCTBEHHYIO, KOPIOPATHBHYIO W YACTHYIO, TNI¢ OAaHKWHT YKa3bIBACTCS
B KaTeropuH, MpUHAJIekKaIIel rocyaapctsy. Hecmotps Ha To, uTo 1o 3akoHy «O OecnpoIeHTHON OaHKOB-
CKOMl [EeATEeNbHOCTH» W 1O KPHUTEPHSAM HCIAMCKOTO 3aKOHOAATEIhCTBA OaHK MOMKET YIPaBISATHCS
Y TOCYJIapCTBEHHBIM, ¥ KOPIIOPATUBHBIM, U YaCTHBIM CEKTOPOM, KOHCTUTYIUS mepenaeT ero BO BJIACTh I'O-
CyIlapCTBEHHOTO ceKTopa [4].
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qJOpMVIpOBaHVIe NOHATUMA OTHOCUTENBHO NPAaBOBOroO cTaTyca...

B cBsi3u ¢ myTaHUIEH B ONMpENENCHUH MPaBOBOTO CTATyCa KPEIUTHBIX OpPraHU3alluii YacTHBIC OAHKH
MOCTABJICHBI B YCIIOBHS, HE TIO3BOJISIONIME WM YCIEITHO KOHKYPHPOBATh C TOCCEKTOPOM B 3TOH cdepe.
K rmaBHBIM 0COOEHHOCTSIM CJIEJYET OTHECTH YKECTKUN KOHTPOIh 32 JESITETbHOCTBI0 OAHKOB CO CTOPOHBI I'0-
CyJapcTBa, 3ampeT Ha CO3/[aHie YaCTHBIX OAHKOB U Ha OJIMH U3 OCHOBOTOJIATAIOIINX TIPUHITUIIOB OaHKOBCKO-
r0 KPeaUTOBaHUS — IIATHOCTH. [IpaBuTenseTBO, cBs3aHHOE KOHCTUTYIMEN 1 3aKOHOM O BeIE€HUU OaHKOB-
CKHUX OIepaIfii Ha OCHOBE UCIAMCKHX IMPAaBHJI, HE UMEET BO3MOXKHOCTHU MPOBOIUTH dPPEKTUBHYIO (UHAH-
COBYIO IIOJIUTHKY.

Ho cranu nosBisThCS MPU3HAKU, CBUICTEIBCTBYIOIINE O BO3MOXHOCTH pehopMUPOBaHUS (DHHAHCOBOM
CHUCTEMBI CTpaHBI B OIDKaWIed TepcrekTuBe. Ecin cuTyanuss H3MEHUTCS U MPOU30HAYT N3MEHEHHS B CO-
OTBETCTBYIOIIMX MaTepuaiax JaHHOTO 3aKOHA, MOSBUTCS BO3MOXXKHOCTh M3MEHUTH 3aKOH Ha OCHOBaHHH IIO-
noxxenuit ct. 177 Koncruryuu Mcnamckoit Pecryonmuku Mpan. K HanGonee 3aMeTHBIM miaraM, penpyuHs-
THIM HWPAHCKHUM PYKOBOJCTBOM B OaHKOBCKOH W (QHHAHCOBOW cdepax, cileqyeT OTHECTH NPHUHSITHE
III [TporpamMMBI - COITMATBPHO-DPKOHOMHYECKOTO M KyJIbTYypHOTO pas3BuTusa Fpana. OCHOBOW HOPMAaTHBHO-
MPaBOBOI 0a3bl OCYIIECTBIIEMBIX M3MCHECHUH SBISETCS 3aKOH O TPETheM IATWICTHEM IUlaHe Mcrmamckoi
PecniyOnviku MpaH, KOTOpPBIM IPEAyCMOTPEHO OClabiicHHEe MOHOIIOJIMU TOCYJapcTBa B OAaHKOBCKOU cdepe.
N3-3a cuiapHOTO COMPOTHUBIIEHHSI KOHCEPBATOPOB, COXPAHSIONINX CBOE BIFSIHHE BO BCEX BETBSX BIIACTH, pea-
JU3aIUsl PAaBUTEIIbCTBEHHBIX IIAHOB PeOpPM MPOBUTACTCS MEIJICHHO.

Hezocyoapcmeennvie (wacmuvie) banxu

B crartee 98 3akona o III IIporpamme conuaabHO-3KOHOMHYECKOTO M KyJbTYPHOTO pa3BuTHs Mcmam-
CKUI1 KOHCYJIBTaTHBHBIA COBET pa3pelniaeT YacCTHOMY CEKTOpY 4epe3 (BU3MUECKUX M FOPUINIECKUX JIHI OT-
KpbIBaTh OaHKU B cTpaHe. C MEeIbl0 MOBBIIICHUS KOHKYPEHIIUH, SKOHOMUYHOCTH ¥ WHBECTUIMOHHBIX BIIO-
KEHUH Ha (PMHAHCOBOM PBIHKE, SKOHOMHUYECKOTO PAa3BUTHS CTPAHBI U MPEAOTBPALICHHS yiepoa U yOBITKOB
JUTS HaceleHwsl, ¢ ydeToM cT. 44 KoHCTUTYIuH, B CTaHIApTHBIX paMKaX, B yKa3aHHBIX HMXKe 00JacTAX U
cpene (U3NYECKHM W IOPUAWYCCKUM JIMIAM CTpaHbl pa3pelnaeTcs OTKPhIBaTh 4yacTHbIE OaHku. CTaThs
44 Koucturyuuu Hcnamckoit PecyOnuku Mpan rnacut: «OxoHomudeckas cuctema Mcnamckoit Pecry6mm-
ku MlpaH ocHOBaHa Ha TpeX CEKTOpax — TrOCYAapCTBEHHOM, KOOMIEPaTUBHOM M dacTHOM. [Ipu perymnsapHoM u
MPaBWJILHOM TUIAHUPOBAaHUM [ 0CYapCTBEHHBIN CEKTOpP BKJIIOYACT B CeOS BCIO KPYIMHYIO MMPOMBINIICHHOCTD,
OCHOBHBIC OTPACIH MPOMBIIIICHHOCTH, BHEIIHIOK TOPTOBJIO, KPYIHBIC TOPHOPYIHBIC TPEANPUATUS, OaH-
KOBCKOE JIeJI0, CTpaxOBaHue, obecreueHne 3JIeKTPOIHEePTreH, IUIOTHHBI B KPYITHBIE BOIOTPOBOIBI, PAAHO U
TeJNeBUICHUE, TIOUTY, Tenerpad u TenedoH, TPAKIAAHCKYIO aBHAIMIO, CYJIOXOJICTBO, JIOPOTH, B YACTHOCTH
XKeJe3Hble, ¥ T.1. Bce 3T0 B Bue o0mecTBEHHONH COOCTBEHHOCTH HaXOOUTCs B BEZCHUHU rocyaapcTsa. Koo-
MEPATUBHBIM CEKTOP BKIIOYAET B ce0s KOOIIEpaTHBHBIE TIPOM3BOICTBEHHBIE U PACIIPEICIUTENbHBIE (UPMBI U
YUpEXIEHUs, KOTOPbIe COTJIaCHO MCIIAMCKMM HOPMaM CO3/Ial0TCA B TOpPOJXE M B AepeBHE. YacTHBIN CeKTop
OXBAaTBIBACT Ty YaCTh 3E€MJICJICNIUS, KHBOTHOBOJICTBA, MMPOMBINIICHHOCTH, TOPTOBIH U C(ephl yCIIyT, KOTO-
pBI€ JOMOJHAIOT 3KOHOMHUECKYIO IEATENBHOCTh FOCYIapCTBEHHOTO M KOOIIEPAaTUBHOTO CEKTOPOB.

B 3THX cexTopax 3KOHOMHKH COOCTBEHHOCTH, MPH YCIOBHW HEMPOTHUBOPEUHS APYTUM CTAThIM 3TOM
TJIaBBI ¥ 3aKOHAM HCJIaMa, a TAKKe CIIOCOOCTBOBAHUSI Pa3BUTHIO SKOHOMUKHU CTPAaHbI U HEHaHECEHUsI yiepoa
00IIIeCTBY, HAXOAUTCS MO/ MTOKPOBUTEIILCTBOM 3akoHa Vcimamckol PecyOnmuku. 3akoH onpenesnseT npaBu-
na, chepy U ycloBus GYHKIIMOHUPOBAHUS 3TUX TPEX CEKTOPOBY.

To ecTh MOKPOBUTENBCTBO 3aKOHA TOCYAAPCTBEHHOMY, KOIIEPATUBHOMY U YACTHOMY CEKTOPaM 3aBHCHT
OT YETHIPEX YCIOBUI:

1) DOmKEeH COOTBETCTBOBATh MPYTMM CTaThsaM riiaBbl [V KoHcTuTyrum, rinacsmeil 00 3KOHOMHYECKUX
1 (PMHAHCOBBIX CPEACTBAX;

2) He IOJDKEH BBIXOJUTH 32 PAMKHU OIPaHUYCHUH, YCTAHOBJICHHBIX UCIAMCKUMU 3aKOHAM;

3) IOMKEH COACHCTBOBATh SKOHOMHYECKOMY Pa3BUTHIO CTPAHHI,

4) HEe MOJDKEH HAaHOCHTH yIiepOa obmecTBy [7].

IIpu HbiHEmHEN cuTyanuu MciaMcKuil KOHCYJILTaTUBHBINM COBET OIIEHUBAET MPEIOTBPAILLIEHUE OTKPbI-
THSI YaCTHBIX 0aHKOB Kak IMperpany 3KOHOMHUYECKOMY Pa3BUTHUIO CTPAHBI U MPUYUHEHHE yIIepOa OOIIeCTBY.
Hackoapko 3TO BBITOJIHO C SKOHOMHYECKOW TOUKHM 3pEHUs — pellaTh 3KoHOMHUcTaM. Ho ¢ ropuaudeckoin
TOYKHU 3peHwus, aHanm3upys cT. 44 Koncturymuu Mcmamckoit Pecrrybnmuku MpaH, He Tak CIIOXHO TIOHSTH,
HACKOJIBKO JICSITEITLHOCTh TOCYJIapCTBEHHBIX 0aHKOB OTPaHWYCHA W HACKOJIBKO €CTh MOTPEOHOCTh B CO3J/1a-
HUY HOBOM MPaBOBOH 0a3bl IS IEATEIIEHOCTH YaCTHBIX OaHKOB.

C omnoit ctoponsl, COBET pa3penraeT AeSITEeILHOCTh YaCTHRIX OaHKOB, HO ¢ Apyroit — cr. 44 KoHctn-
Tymmu 1 3akoH «O OaHKOBCKHX omepanusx 0e3 puba (pOCTOBIIMYECKOTO MPOIICHTA)» HUKTO HE OTMCHSIIL.
[Ipu HBIHEUTHUX YCIOBHUSAX, KOTJIa YaCTHBIC OAHKU JIOJDKHBI UMETh BO3MOXKHOCThH JICHCTBOBATh CaMOCTOSI-
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TEJIHHO, B COOTBETCTBHU CO CBOMMH yCTaBaMH M He3aBUCUMO oT LleHTpansHoro 6anka Mciamckoit Pecry6-
nvku VipaH, pa3BUTHE 9aCTHOTO OaHKWHTA BRI3BIBACT COMHEHUS [8].

Bosmoosrcnocmu u 6130661

[Tocne ycrpaHeHus IOPUANYECKUX MPErpaj], CTOSIIUX Mepe]l YaCTHBIMUA OaHKaMH, U YTBEPXKICHUS 3a-
koHa o III IIporpaMmMe U B peTUTHO3HBIX 3aKOHAX HE OCTAIOCh KaKUX-TH0O0 Tperpax At HuX. Takum obpa-
30M, OBIIa CO3/laHa BO3MOXKHOCTD ISl ACSITEIHHOCTH YacTHOTO CeKTopa B cdepe OaHKMHTa U 3aHATHS UM
BKHOT'O MECTa B Pa3BUTHH HAIIMOHAIBHOM SKOHOMUKH. HO, HEeCMOTps Ha 3TO0, BCE €lle UMEIOTCSI HEKOTOPhIE
BOIPOCHL.

B niepByto ouepenp, Ipy HBIHEIIHEM ITOJIOKEHUH SKOHOMUKH CTPaHBl M BOSHUKHOBEHHH psla TPYAHO-
CTEH B MPOMBINIJICHHOW U CEIbCKOXO3IUCTBEHHON cdepax, N3-3a HaIpaBJICHHUs OOJIBIICH YacTH KaluTajaa B
TOPTOBITIO, YACTHBIC OaHKH, )KEIAIOIINE YBEIUYUTh CBOU JJOXOJIbI, IOMOTYT YIYUYIICHUIO CUTYallud B CTPaHEe
WJIH CIENIAIOT ee elle 0oJiee KPUTUIECKON U OyIyT IMpecieioBaTh CBOIO BBITOY.

MOoXHO M BEpUTh TOMY, YTO MPH TAKUX HEJOCTATKaX, KaK MOBBIIMIEHHE MPOIEHTHBIX CTABOK Ha Ha-
IIMOHATTLHOM YpPOBHE MO TMPUYWHE HEMPaBUIBHOTO MCHOTHEHHMS 3akoHa «O OecrpoleHTHOW OaHKOBCKOM
JEATEILHOCTH» TOCYJapPCTBEHHBIMUA OaHKaMHU, YaCTHbIC OAHKHM OYyT MCIONHATH TOT 3aKOH YCIICIIHEE To-
CyIapCTBEHHBIX M HE TIOBBICST MPOIEHTHBIE CTaBKH?

IToMoryT nu WcHpaBICHUIO TPYIHOM M 3aMyTaHHOW CUTYyallMd MPOBOAUMBIC B DKOHOMUKE TaKHE JIO-
KaJlbHBbIC peOPMBI, KaK CO3/IaHME YaCTHBIX 0AHKOB WIH elle 0ojee yxyamar cutyaruto? He Obuto OBl myd-
11e, MpeXkae YeM MPOBOAUTH PEPOPMBI, COCTABHUTD MOJIE3HBIH TyTEBOAUTEND ISl JESITENFHOCTH OaHKOB.
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Xopamu Hus AuBap baxman

HNpan Ucaam PecnyOimkacbiHaa a3aMaTThIK-KYKBIKTBIK
KATBIHACTAP/ABIH KATHICYHIbICHI PETiH/e HecHue YilbIMIAPbIHBIH
KYKBIKTBIK MIpTe0eciHe KAThICThI YFBIMHBIH KAJIBINTACYbI

Makamaga HMpan Hcmam  PecnyOnmkachlHmarbl — a3aMaTTBIK — KYKBIKTHIK-KAaTBICTApBIHIAFBl  HECHE
YUBIMIApEIHBIH ~ KYKBIKTBIK ~MopTebecine Tampmay okyprisumren. Conpai-ak Mcemamparsr  omGeOar
KacimopsIHAap (IIMPKAT), HeCHe YHBIMIApBIHBIH epeKIIenikTepi kopcerinai. VcmaM KarupanapbeiHa HeTizzney
HpaHIBIK OAaHKTEpAi JaMyIbIH epeKIe KOJIBIH TaHgayra MaxOiyp eTTi. BipiHmi ke3ekTe TocTypill YFhIMIaFb!
MadbI3BIK MeJIIepiaeMenepli KoJIaHyFa KaTaH THIMBIM caubslHAbl. OHBIH OpHBIHA OaHKTEp 63 KapbI3
AITyIIBIIAPBIHBIH JK00aTapbiHa KaThICA OTBIPHII, TEK MaiilaHbl Oeicin KaHa KoiiMaii, Tayekenre e 0en Oybl
KaTbicyra MoxOyp Oonnbl. Horwxecinme, WpaHHBIH KapXKbUIbIK HHCTUTYTTAaphl HECHEJICHAIPY CalachlH
JAMBITY MYALECIH €I10yip >KOFAITTBI, COHBIH HOTIDKECIHJE JKYieni TypAe OOJbIN TYpaThlH 3KOHOMUKAJIBIK
TYPaKCBI3ABIK JKaFnaiIapblHaa KOPFalyChl3 Kauabl. MeMJIeKeTTiK OaKblIaybIH KYPri3iayi, 69CKeNecTIKTiH
ic Kxy3inme OoJMaybl JKOHE CBHIPTKBI oiemre >kalOblk Oomysl Mpan OaHK >KYHECiHIH TOKbIpayblHa JXOHE
SKOHOMHKAHBI JaMBITY/la OHBIH DOJIHIH oJcipeyiHe oKenai. ABTOp SKOHOMHKAIBIK JKoHE OaHKTIK camana
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qJOpMVIpOBaHVIe NOHATUMA OTHOCUTENBHO NPAaBOBOroO cTaTyca...

JKeKEIISNeHIIPY YILIIH jkaFraail jkacaiaraHia >KoHe JKekerleneHaipy Ttypaibl Koucruryuwmsiaei 44-06a0bl
opbiHIaNFaH jkarmaiina raHa Mpan Mcnam PecrnyOnuKachlHBIH 3KOHOMHKACBIHBIH JIaMybl MYMKiH OOJafbl
JIeTeH KOPBIThIHABIFA Kesai. ABTopMen Mpanna sxypri3inreH O0aHk iciH uciaampaay OoifbiHIIa OaHKTIK KYHEeHI
pedopmanayablH OH jKOHE Tepic ’KaKTapbl KapacThIpbUIFaH. JKYMBICTBIH KOPHITHIHBICHIHIA aBTOpMeH Mpan
Hcnam PecnyGnmkachiHmarsl Kasipri Ke3eHmeri mciaM OaHKTEpiHIH YIrUIepiHiH cumarTaymsl Oenrinepi
aMKBIHAAIFaH.

Kinm co30ep: maiibi3cei3  OaHkuHr, Ipan, eke OaHKTep, KOHCTHTYOHS, pedopMa, MEMIIEKETTiK
KOCIIIOPBIHAAP, HCIIaM KYKbIFbI.

Khorami Nia Anvar Bahman

Formation of concepts about legal status of credit organizations as participants
of civil legal relations in the Islamic Republic of Iran

The legal status of credit organizations in civil legal relations in the Islamic Republic of Iran is analyzed in
the article. The peculiarities of universal companies (shirkat), credit organizations in Islam are also indicated.
The reliance on Islamic principles forced the Iranian banks to choose a special path of development. First, the
strict prohibition to use the interest rate in the traditional sense. Instead, banks were forced to take part in the
projects of their borrowers, sharing with them not only the profits, but also the risks. As a result, Iran's finan-
cial institutions largely lost interest in developing the credit sector and were unprotected against systemic
economic fluctuations. State control, practical lack of competition and closeness to the outside world led to
the stagnation of the Iranian banking system and the weakening of its role in the development of the economy
of the Islamic State of Iran. The development of the economy of the Islamic Republic of Iran is possible in
the case of creating the necessary conditions for privatization in the economic and banking sphere and the
implementation of Article 44 of the Constitution on privatization. The positive aspects of banking system re-
form about Islamization of banking carried out in Iran are considered by author. The author formulates char-
acteristics of the models of Islamic banks in the Islamic Republic of Iran during the modern period in the
conclusion of the work.

Keywords: interest-free banking, Iran, private banks, Constitution, reforms, State enterprises, Islamic law.
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Ka3aKCTaHIlaFI>I THUTYJIBIK CAKTAHABIPY/Abl KYKBIKTBIK PETTECY

Ka3zakcran bUDKBIMAWTBIH MYJIIK HapbIFBIHBIH CEpIHiHAI JaMyblHa OaiiaHBICTBI MOMiNenep Kayirci3ziri,
KBUDKBIMAUTBIH MYJIIKKE KaTBICTBI MOMUJENEpP TapUXbl MEH TOYEKeNJIEepJ CaKTaHIbIPY Mocelenepi e3eKTi
cunatka ue Goma Oacrayna. TUTYIIOBIK CaKTaHIBIPY JKBUDKBIMATBIH MYJIKIICH OailaHbBICTBI MoMinesep
KaTBICYITBUTAPBIHEIH KYKBIKTapBIH KOPFayAbl KaMTaMachkl3 €Tyre MYMKIHZIIK OepeTiH THiMIi Kypan OoJsn
Tabbutazpl. Makana Kasakcranmarbl THTYJIBIK CaKTaHABIPYIbl KYKBIKTBIK PETTEY epeKIIeTiKTepiHe
apHaIFaH. ABTOpJapMEH ajiail alyIIbUIapJblH MYJIKTIK MYZIEIepiH KOpFayAblH OJIEMAIK NpakTHKaIa
KOJIIAHBUIBIIT JKYPreH KypanjapblHa Tajmay  OKyprisinren, Oy —TangayablH —HeETi3iHAE THUTYIABIK
CaKTaHJBIPY/IbIH JKbUDKBIMAHTBHIH MYJIiK aifHAJIBIMBIH TipKey XyHeci YITiCIMEeH ThIFbI3 OaifiaHbIcTa eKeHIri
aiikpiHpanFaH. BynaH Oacka, MIETENOiK 3aHHAMa MEH TKIpuOere >KYpri3iireH CajbICTHIPMAaibl Tangay
KazakcTanmarsl OKETKUTIKCI3 JEHrelaeri KYKBIKTBIK pETTey, TUTYIABIK CaKTaHABIPYIABIH  OapIbiK
MYMKIHJIKTEPiH OHBI XBUDKBIMATBIH MYJIK HAapBIFBIHAAFBI a/1a1 alyIIbUIapIbsl KOPFayIbl KAMTAMachl3 €Ty
MaKcaThIHAA KOJIAHATBIH eNfepre KaparaHja, OapbIHINA IaiijajlaHyFa Kelepri KeNTipeTiHIIriH KepCeTTi.
CoHbIMEH Katap MakallaJa THTYJIBIK CaKTaHIBIPYIbIH HEri3ri 3JIeMEHTTEpi JKaH-)KAaKThl KapacThIPbUIFaH.
JKyYMBICTBIH MakcaThl THTYJIBIK CaKTaHABIpYIbH Kasakcranma mamyblHa Keiepri KedTipeTiH ceGenrepin
aHbIKTay Oo0JbIN TaObLIaabl. OChl MaKcaTKa KOJDKETKI3y YIIIH THTYJABIK CaKTaHABIPYABIH JKbUDKBIMAHTBIH
MYJIKTIH aJiajl alylsuiapbl MYAAENEpiH KOpFay JKyHeciHIeri OpHbIH, COHlali-aK THUTYIIBIK CaKTaHIbIPY/bI
e3re CaKTaHIBIPY TYPJCPIHEH epeKIIeNeUTiH aipbIKimia OeiriiepiH aHbIKTay OOMBIHIIA MIHASTTEp aiFa
KoWbLIIBL. KOmKeTKi31IreH HoTIKeep HeTi3iHae KOPbITBIHIBUIAP MEH YChIHBICTAp 3ipICHII.

Kinm ce30ep: TUTYNIBIK CaKTaHIBIPY, MEHIIIK KYKBIFBI, ajajl alyllbl, €piKTi CaKTaHABIPY, MEHIIIK
KYKBIKTaphIH KOPFay, TUTYJJIBIK CAKTAHABIPY MIAPTHI, KBUDKBIMAHTHIH MYJIIK.

Kipicne

JKBUDKBIMAUTRIH MYJIIK HAPBIFBI KOFAPBI KAYINTI KBI3MET asgChl PETiHIe cHUTaTTananbl. HapeIKTeIH OyIT
CETMCHTI QJIEyMETTIK-)KOHOMHUKAIBIK MaHbI3Fa HMe. bip jkarblHaH, MBUDKBIMAWTHIH MYJIIK HHBECTHUIUSITBIK
KBI3MET OOBEKTICI 00JIca, eKiHII JKaFbIHAH, OHBIH OJIEYMETTIK MaHBI3IBLIBIFEI JKOFAPHI, dcipece TYPFBIH Vi
Mocenenepi Ko3raarana.

KP Oniner MUHUCTPIITiHIH CTaTUCTUKAIBIK MATiMeTTepiHe coiikec, 2016 KbUIbI MEHIIK KYKBIFBIHBIH
eTyl Typaisl 2 MuH actaMm MaMine TipkenreH [1]. KP ¥nTThIK SKOHOMHKa MHHHUCTPIITIHIH aHBIKTaMaJIbIK
MoJiMeTTepiHe cotikec, 2016 JKBUIFBI Ke3€H 1MIiH/IE KEUDKBIMARTBIH MYJIIKIICH OailJIaHBICTBI OTlepalusiiapaa
adTapibIKTall WHBECTULUSIIAP ©CIMi aHBIKTAIFaH, ajl KYPBUIBIC JKYMBICTAPBIHBIH KOJIeMi TYpPFbIH Y
KYPBUIBICBIHBIH 6CYyi Herizinae 7,9 %-fa apTkas [2].

JKorapeia KenTipiareH MoiMeTTep Ka3aKCTaHIBIK KbUDKBIMAWTHIH MYJIIK HAPBIFBIHBIH CEPIIHII TYpJC
namy ycTiHzae exeHin ganenmaeiai. Ocbl opaiia Momieaep Kayilci3airi, sXbUDKbIMARTBIH MYJIIK HbICAHAPhI
TapUXBIHBIH KYKBIKTBIK aCIIEKTLIEpi, COHMal-aK TOoyeKelIep i CaKTaHAbIpy MOceleNepiHiH e3AepiHe Hazap
ayJIapTybl HEeTi31i.

Tumynovik cakmanowvlpy adan aryubsliap Myooeiepin Kopeay Keninioiei peminoe

OpOip MemIIeKeT afan aaylbuiap MyIAelepid Koprayna e3 oaictepi a3ipneiai. lllerenaik Toxipudene
KBUDKBIMAUTBIH MYJIKTIH ajan alylIbUIapbIHBIH MYJIKTIK MYZIZENEpiH KOpFayasl KaMTaMachl3 €TETiH
MBIHAJaH Kypaiaapsl KodgaHsmansl [3; 24-38]:

1) pURNITOPIBIK KBI3MET CyOBEKTUICPIHIH KayalKepIIiITiH CaKTaHIBIPY;

2) MoMiJienepi HOTapUATTHIK KyaJlaHABIPY;

3) MoMisIenepii MEMIJICKETTIK TipKeY;

4) MoMmisienep i 3aHIbI CYHEeMeNIey;

5) TUTYNOBIK CaKTaHIBIPY.

Korapeiga kenTipinreHn KypainapAslH OipiH TaHAaygarbl LISHIYIII McCeNe >KbUDKBIMAHTBIH MYIIIKKeE
MEHIIIIK KYKBIFBIH KOFAJITY JKaFJalibIH/Ia aJjajl alylIbiFa 3apAanThlH OPHBIH TONTHIPY TOPTIOiHIE KATHIP.

Ocpinaiima, ®@pannusina, beabrusna KpUDKBIMAUTBIH MYJTIKKE KATBICTBI MOMUICHIH 3aHFa COWKECTITiH
KaMTaMachl3 €Ty HOTapHaTka >Kykreneni. Hotapumyc momineHi 3aHCBHI3 A€N TaHy cajiapbl YIIIH MYJIKTIK
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KasakcTanaafbl TUTYNAbIK CakTaHObIPYAbl KYKBIKTLIK peTTey

KayarKepIIIiK KeTepedi, SFHH KYKBIKTHI JKOFAJITKAHBI YIIH IIaMalac ©TEMAaKbIHBIH OpPHBI HOTApHYC
eceOiHeH TONTHIpbUTanbl. OCBl opaiija HOTApUYCTHIH KOCIOM YKayarmKepIIIiTiH YKBIMIBIK CaKTaHIBIPY 30PD
MaHBI3Fa ue 6omyna.

I'epmanusna, lllsenmsina, ¥neioputanusna, Ascrpanusna, Kanana men bateic Eypomanbeiy Oacka na
enuepiHe KbDKBIMAUTHIH MYJTIKKE KYKBIKTapIbl TIpKey KeH TapanraH. OCHI eepaeri MEMIICKETTIK TIpKey
JKy#eci KbUDKBIMANUTBIH MYJIIK CaTBIN adyIIBICHIHBIH MYAJETEpiH KopFayFa Kemuimik Oepemi. bym perre
COHBIH HETi3iH/Ie KBUDKBIMAWTBIH MYJIK CaThIl ajblHFAaH KEHiHTI MoMile >KapaMcChl3 OOJFaH JKarnainaa,
MEMJICKET 3ap/an IIEKKEH Tapanka 3ajaiblH OPHBIH TONThIpaasl [4; 14, 15].

AKII-Ta XBUDKBIMANTBIH MYJIIK aiHaIBIMBIH MEMIICKETTIK TipKey JKyheci KYKBIKTapabl KOoprayFa
Kemuimik oepmeiini. OcbiFaH OalIaHBICTBI FRUIIBIMU 9€OHETTE OHBI CYOBEKTUBTI 3aTTail KYKbIKTapAbl TIPKEY
XKyHeci peTiHae eMec, MoMiJeNep i TipKey yiheci peTiHae capanaigsl. Tipkeymri opraH >KbUDKBIMAWTBIH
MYITIK OOBEKTIIEpiHe KYKBIK OpHATYIIBI KYXKaTTapIbl €CENKE aNamubl (Mominenepdi mipkeyli oicyszece
aceipaowl), anaina KYKBIK HCIICHYIIUICPAIH aJIbIHIA 3aHCHI3 MOMIJICHI TIPKETeHI VIMIH JKayarKepIIiTiK
ketepmerini. AKII-ta TUTYIIBIK CaKTaHABIPY JKBUTKBIMANTBIH MYJIIKTIH a/1ajl allyIIbIChl MYJICTICPiH KOpFay
TETIriHIH akpipamac Oestiri Oonbil TaOBIIaABl KOHE JKBUDKBIMAWTBIH MYJIKICH OaiJlaHBICTBI MoMilie
KaTBICYIIBUTAPBIHA 3aJIANIBIH OPHBI CaKTaHABIPY KOMIAHMSUIAPBIMEH TONTHIPbUIaAbl. OChiFaH OaiIaHBICTHI
OyJ1 MEMJICKETTe THUTYJIBIK CaKTaHABIPY Typaibl apHaiibl 3aH KOJJIAHBUIAABI, OFaH COMKEC THUTYJIBIK
CakTaHABIpy MiHIETTI cunatka ue [5; 93]. Ochuiaiiima, KBUDKBIMAUTBIH MYJIIKTI ©TEMIH TOJIEH MIXKOYpIien
WeNIKTeH MIbIFapy Typanbl maminenepain 90-95 % THTynnplK cakTaHOBIpyMeH cyidemenneHeni [4, 3].
TuTyAnbIK CcaKkTaHABIPY anajd alyImIbIHbI KYKBIKTBIH BIKTUMal KYKBIKTHIK Je(eKTiIepiHeH (aIbIHFBI
WEJICHYIIJIEp KYKBIKTaphlH Oy3y, eCKepUIMEreH Myparepiep, alIbIHFI MOMUIENep 3aHCBI3IBIFbI,
KBUDKBIMAWTBIH MYJIIKKE KYKBIKTapAhl MEMJICKETTIK TIPKEYIIiHIH KaTeIiKTepl, COTTHIH KOJANCHI3 IIeTiMi
koHe T.0.) Kopraiias! [5; 12].

Jlatein Amepukachl, Asust, Appuka, Leirsic Eypona, TM/I cuskTsl e3re aiiMakrapga MEMIIEKETTIK
TiIpKeY He MYJIIEM KOK, HE OCHI €Ki YATiHiH OipiMeH Jamyna.

[lleren ToxipubOeciHe >KYPTi3UIreH Taljgay HOTIDKECIHIEC MBIHATall KOPBITHIHABIFA Kelyre Oomambl.
TUTYANBIK CaKTaHIBIPY KbUDKBIMANUTBIH MYJTIKTIH aJai adylIbUIapbIHBIH MYJIKTIK MYIICIEPiH KOPFay/IbIH
Herisri kemimi petinge Tek AKII KykpiFplHA FaHa TOH. ©O3re MeMIEKETTepAC afall allylIbUIap.IbiH
MYJICTIEpiH KOopray KyHheci MoMiJienep i HOTAPUATTHIK KYyolIaHABIPY HEMECE MEMIICKETTIK TipPKEy CHSKTHI
0acka KYKBIKTBIK Kypaimap HeTi3iHae JaMy YCTiHIE.

Kazakcranna Ttipkey xyieci, O6acka ma TMJl engepinaerineil, KyKbIKTapasl Tipkey XykHeci MeH
MOMUJIETIEp Il TipKey JKYHelepiHiH apamacysl cumaTeiHzma. KP A3amaTTBIK KOMIEKCIHIH JKaumbel OeiMiHIe
(6yman opi — KP AK) >KbUDKBIMAaWTBIH MYJTIKKE KYKBIKTHI TIpKEY TYCIHITI MEH MOMIJIEIEP/Ii TipKey TYCIHIT1
(KP AK 118, 155-6.) xonnmanbumags! [6]. «KbUDKBIMAUTBIH MYyJiKKE KYKBIKTApAbl MEMIIEKETTIK TipKey
Typane»y KP 3aHaby 20-0a0b1HAa TipKEYI OpraHIap/IbIH MOMIIC 3aHIBUIBIFBEIH KOJIIaHBICTAFBl 3aHHAMAaFa
COHKECTIriH TeKkcepy OOWBIHIIA MIHAETI Ko3AeNTeHIHe KapaMmacTaH, MEMJICKETTIK TipKEeYIiH 31 TipKelreH
KYKBIKTapIbIH KOPFATybIHA KETIUIIIK OepMeri.

Kazakcranma KanbINTacKaH >KBUDKBIMAWTBIH MYJIK aiHaNBIMBIH TIpKEYIiH apaiac >KXyHeciHze
OIpTyTacTBIK JKOK. bacray amaTelH KarugaTTapblH €CKEPMECTEH €Ki TYpJli TIpKey KYHECiHIH >KeKellereH
DJIEMEHTTEPIH ady €Ki JKyiere ne opTak MaHBI3IBI Oip AJIEMEHTTIH — JKBUDKBIMANTBIH MYJIKTIH MEHIITIK
WECiHIH KYKBIKTapbIHA OepijeTiH KeMIAIKTEepIiH TYCIll KaTyblHa 9KEI COKTHI.

JKbUTKBIMAHTBIH ~ MYJIIK ~ alfHANBIMBIHIA TYPAKTBUIBIK II€H HAKTBUIBIKTHl ~KAJIBIITACTBIPY — YIIiH
KBUDKBIMAWTBIH MYJIIKKE KAaTBICTHI MOMUJIETIEp KaThICYIITBIIAPHI KYKBIKTAPBIHBIH KETUTIIKTEPl )KYHECIH Kypy
kaxeT. OFaH eKi TYpJii 9IicTieH KOJDKeTKizyre Oonaapl. BipiHii omic KYKBIKTapAbl TipKey KykeciHe oTyaeH
Typaabl: OipbIHFall MEMJIEKETTIK Ti3iMiMIe TIPKENTeH MEHIIIK KYKBIFBIH JKOFANTKaHBl YIIiH MEMJICKETTIK
OTEMaKhl CHTI3y JKOHE  JKBUDKBIMAWTBIH MYIIKKE KaTBICTBI MOMUIENEpHi Kocibm cyilemenneymeH
alfHaIBICATRIH TYJIFANIAPABIH (HOTAPHYCTapIbIH, PUAITOPIAPIBIH, MEMIICKETTIK TIPKEYIIIEPIiH JKOHE T.0.)
a3aMaTTHIK-KYKBIKTBIK JKayanKepUIUNriH MIHACTTI CaKTaHIBIPYAbl JaMbITy. EKIHINI 9iC THUTYJIBIK
CaKTaHIBIPYABIH MIHICTTI HBICAHBIH NMaMBITYIBI KO3ICUTIH MOMIJIETEpP/l TipKey JXyHeciHe oTy OOJIBITT
TaOBUIAIE.

Tumynovix, cakmanoapy cakmanovipyosly oepbec mypi peminoe

Kazakcranna THUTYIABIK CakTaHABIPY oJi A€ KbI3y JaMy >KOJIbIHA Tyce KOoWFaH >KOK. OcblFaH yKcac
xkarmaii TM/J] Gacka ma enmepiHae OpBIH aibil OTHIP. JKambl, OVJ1 JKaFmalIsl TUTYJABIK CaKTaHILIPYIBIH
epIKTI CaKTaHABIPY TYpiHE KAaTaTBIHIBIFBIMEH A€ TYCIHAIpyre OONazbl, COHABIKTAH OHBIH JaMybl €piKTi
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CaKTaH/ABIPY HAPBIFBIHBIH aFbIMJAFbl Kai-KyiiHe Tikeneid Toyenmi. [leMek, TUTYIIBIK CaKTaHIBIPYIbIH
JaMyblHa CaKTaHIBIPY HAPBIFBIHBIH JKaJbUIaMa Ipooiemanapsl ocep eremi [7]. Ocwuiaiimma, Kazakcranma
epIKTI CaKTaHIBIPY TYpJIEpiHE KATBICTBI YCBHIHBUIATHIH KOPCETUIETIH KBI3METTEPMiH MICKTEYIIUIITIH,
CaKTaHABIPY OHIMIEpi OaFachIHBIH CATBICTHIPMAIIBl TYPIE KOFaphl €KeHAITH (CTaTUCTHKA KOKTHIFbIHA Opail)
HEMece OJlapFa CYPaHBICTHIH JKOKTHIFBIH, HAPBIKTAFbl JKEKEJIETeH CAaKTaHIBIPY YUBIMIAPBIHBIH >KETKUTIKTI
Typae O€lCEeHAUTK TaHBITHAYJTapBIH JKOHE BIKTUMAN  CaKTaHYIIBUIAPABIH CaKTaHABIpYFa JIeTeH
KBI3BIFYIIBUTBIFBIHBIH a3/bIFBIH aTanm oTKeH koH [7]. CakTaHApIpy HapbBIFBIHIA KAJBIITACKAH TOKIPUOCHI
€CKepe OTBIPBIN, CaKTaHIBIPY CalachIHBIH KEWiHri AaMyblH, Oip JKarblHaH, €piKTi CakTaHABIPY Typiepi
JKOHIHIETI 3aHHaMaHBl KEIICHII KETUIMIPYMEH, CeKIHII J>KaFblHaH, €pIKTI CaKTaHABIPY HaPBIFBIHBIH
WH(PaAKYPBUIBIMBIH JaMBITYMEH OaiIaHBICTHIPY KaXKeT.

Epikri cakrannelpy Hapeirbl Kazakcranga OaHKTEpAiH KpOCC-caTylapbl jKOHE MIHIETTI CakTaHIBIPY
OOMBIHIIIA areHTTIK XKYyiie ecebiHeH maMy YcTiHae. AliTa KeTKeH XoH, KazakcTanma TUTYIIBIK CaKTaHIBIPY
COHBIMEH Koca OaHKTep KhI3METiHIH apKachlHIa KeOiHece HMITOTeKa HapBIFBIHAA JaMyaa. bapiblk OaHKTEp
JepIiK ©3/epiHiH HIIOTEKANbIK KpeOuTTey OaFaapiamaiapblHAa CaKTaHABIPYABIH YII TYPIH Ke3dewmi:
MYJIIKTi CaKTaHJIBIPY, 3a€MIIIbl OMIPIH Ka3aTabIM OKHUFaJaH CaKTaHIBIPY XKOHE TUTYIABIK cakTaHabIpy. Ko
KOWBUTFaH CaKTaHABIPY IMapTTaphl OOWBIHIIA MMakja amymbl OaHK Ooybin TaOsutanbel. O CaKTaHIBIPY
JKaFJaiibl OPBIH aJIFaH JKarmaija cakTaHIbIpy TeJeMiH anansl [§]. Ochliaiimia, UITOTEKANBIK KPeAUTTEYIeT1
TUTYJABIK CAKTaHIBIPY MEHIINIK KYKBIFBIH KOPFayJIbl €MeC, KPSIUTOPABIH KEIMil KYKBIFBIH (TaJal eTy
KYKBIFBIH) KOPFaYIbl KO3ICH/II.

MyHaarsl Hazap aygapapiiblK JKaraald, UIOTEKAIBIK KPEAUTTEY Ke31HACTI CaKTaHIbIPy OOBEKTICI KETTiT
KYKBIFBIH J)KOFaITYMEH OalTaHbICThI KPEIUTOPABIH MYIIKTIK Mya/enepi 0obin Tadbiianbl. CakTaHIbIPY IbIH
MyHIail Typl Ke3iHIe CakTaHABIPY COMAcChl, MMaiaa ajdyIibl JKOHE IMapT Mep3iMi KAkl Tajamrap e3re
KaFuaiapra coiikec aHbIKTanapl. MOTEKaNBIK ToyeKeIAep TUTYIABIK TOyeKeIIepIeH epeKIeieHe i, onap
KPEAUTOP/IBIH MEHIIIIK KYKBIFBIH KOPFay bl €MeC, KeTiJT KYKBIFBIH (Tajlall €Ty KYKBIFBIH) KOPFay/Ibl KO3/CH]Ii.

Kazakcranmarbl THTYIIBIK CaKTaHABIPYABl 3aHHAMAJBIK AHBIKTAYABIH TUTYJABIK CaKTaHIBIPY
00BEKTICIHE MEHIMK KYKBIFBIMCH KaTap KemiI KYKBIFBIH KOCYFa MYMKIHIIK OepMmenTinairia («CakTaHasIpy
KBI3METI TypajbD» 3aHHBIH 7-0a0BIHBIH 17-TapMarbl) aTan ©TKeH keH. bympan 0acka, cakTaHABIPY Typiepi
«CakraHaplpy KbI3MeTi Typanbl» (OynaH opi — 3ay) 3aHMeH OeKiTiieAi, omapAblH Ti3iMl TYNKUTIKTI OOMNBIT
TaObutanel. OcCBUTAiINa, WIMOTEKAIBIK TOyeKeJIepMEH OalTaHBICTHI JKaFaaiyiapabl CaKTaHIBIPY KE31HIIEe
THTYJIIBIK CAKTAHABIPYIbl KOJJAaHY 3aHHAMaHBI OY3yIIBUIBIK OOJBIT caHaamel, cebebi 3aHFa coiikec
TUTYJABIK CaKTaHIBIPY OOBEKTICI KEMiI KYKBIFBI €MeC, MEHIINIK KYKBIFBI OOJBIN TaObuiaabl. CakTaHABIPY
KBI3METIHAC KAIBINITACKAH ICKEpH TPaKTUKA THUTYJIIBIK CaKTaHOBIPY MOHI MEH MakKcaTTapblH KociOu
NeHTeiIe TyCIHOeYIIUTIKTI KyaTTai Tycyae.

Opeia anran npobnema memimia AKIL-TeiH oH ToxipubeciHen Tabyra Oonaapl. MyHIa THUTYJIIBIK
CaKTaHABIPYABIH €Ki TYpJi IOJKCI KOJNIAHBUIAAbI: MCHIIIK HMECIHE apHajafaH IOJUC TICH KPeIUTOpFa
apHaJIFaH MoJuc. MEHIIIK HeciHe apHaFaH MOJUC CaKTaHyIIbIFa OHBIH MEHIIK KYKBIFBIHBIH KaHmakaa Oip
KEMICTIKTep MEH ayBIPTIANIBIKTAPIaH TOYeJICi3 eKeHAIriHe Kenuimik 6epeni. O coHmai-aK CaKTaHYITBIHBIH
JKepre JEreH PYKCATBhIHBIH, MEHINKTI caTy KYKBIFBIHBIH JXOHE Ta3a THUTYJbl jKaHA HEJCHYIIIre Ta0bicTay
KYKBIFBIHBIH Oap eKeHMITiHe Kemuiaik 6epeni. by perte MyHaai moauc OOWBIHITIA JIMMHT 9ICTTE YHIIH OHBI
CaTBINT Iy COTIHAETI HApPBIKTHIK OaracklHAa TeH. KpemuTop moimci KpeauTopasl OepiireH HeCHe COMAachl
IIeTIHJC KOpFaWIbl KOHE OaHKTep MEH e3re Ji¢ KPEAWTTIK MEKeMesep YIIiH apHaibl IIBIFapbLIajibl.
Kpenutop mosnuci OoibIHINA 6Tey KpeAUTOp/a MILIFRIHAAPBIH Haiaa 001y ToyekelniH KaMTuabl. Kpeaurop
TTOJTHC1 9MIETTE KEITiJl coMackiHa 6epineni [5; 91-101].

Kazakctanma >koFapblia KeNTIpUIr€H TNPaKTHKAaHBl —KIpiCTipy YIIIH TUTYJNOBIK —ToyeKelaepAi
CaKTaHABIPYAbl KYKBIKTHIK PETTeyJeri KehOip omicTepi KalTa KapacThIpFaH JKOH. AHAFypibIM HaKThIPaK
OYJ1 MocelTe KYMBICTHIH aliarbl OOJIITiHIe KapaCThIPhUIATHIH O0Ta k.

Ochuraiima, Kazakcrangarbl TUTYJABIK CaKTaHABIPYABIH KOJDKETIMAUIITT MEH THIMIUTITIH apTTBIpyFa
EpIKTI CaKTaHIBIPYJBIH TOJBIKKAH/bI HMH(PaKYPHUIBIMBIH JIAMBITY, COHJIAH-aK TUTYJABIK CaKTaHIBIPYIbI
KYKBIKTBIK PETTEY I KSHIHT1 )KETIIAIPY 63 CEITIriH TUTi3yi THIC.

Tumynovix, caxmanowvipyovly Heeisel dnemenmmepi

THUTYIABIK CaKTaHIBIPY MYJIKTIK CaKTaHABIPYIBIH €3¢ TYpJepiHeH alTapibIKTall epeKIIeNiKTepre ue,
anaiila cakTaHABIPYIBIH O TYPIHIH HETI3ri 3JeMEHTTEepi — CaKTaHAbIpy OOBEKTiCI MEH HBICaHACHI,
CaKTaHIBIPY JKaFJaibl, MapT TapanTapbl MEH Mep3iMi oMl J¢ JKETKUTIKTI IEHTewIe MBICHIKTaIMaraH KoHE
TUSTHAKTHI 3epTTEY/li Tajam eTei.
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KasakcTanaafbl TUTYNAbIK CakTaHObIPYAbl KYKBIKTLIK peTTey

1 Tumynowix caxmanovipyovly 00eKmici MeH HbICAHACHI

«Turynneik cakTaampipy» TepMuHi AKII KyKBIFBIHAH allbIHFaH, MYHIAFbl «THUTYJD) TYCIHIT1 MEHIIIIK
KYKBIFBIHA JKOHE CHUIATTaMachl KarbIHAH KOHTUHEHTAJBIK KasiFa Oepy KYKbIFBIMEH YKCac ©3Te 1 MeKTeyIi
3aTTHIK KYKbIKTapra Tapaiabl [9]. OcblraH OalIaHBICTHI IIET €IACPAC TUTYJIABIK CAaKTaHIBIPY OOBEKTIiCi
CyOBEKTHBTI 3aTTali KYKBIK PETiHAE aHBIKTaIaabl, OYJI PeTTe OJ MCEHIINIK KYKBIFBI MEH ©3T¢ J¢ IIEeKTEYIIi
3aTTail KYKBIKTapabl KaMTUIel. Keithip 3epTreymiiiep meTenmaiK ToxKipruOere HeTi3Aee OTHIPHII, TUTYIIIBIK
CaKTaHABIPYABI XanFa Oepy KaThlHACTAphIHA HEMECE KEII KaThIHACTapbIHA KOJIJIaHy MYMKIHJITIH artar
eteni [4; 10]. byn perrte 3aTTail KYKBIKTapAbl capanay metenne Kasakcranra KaparaHzua e3relie eKeHIiriHe
Oaca Hazap aynaprad jkeH. KazakcTaHma THUTYNIBIK CaKTaHIBIPY OOBEKTICIH CYOBEKTHBTI 3aTTail KYKBIK
peTiHae OenriereHHiH o3iHIe e KauFa 0epy KYKBIFBI 3aTTail-KYKBIKTHIK MOHI OTaHIBIK KYKBIKTHIK FRITBIM/IA
MiKipTaNac TYIBIPHIT KYPreH KEIiT KYKBIFBI CHSKTBI CAKTAaHIBIPY Il KYKBIKTHIK PETTEYTE €Il KaTITalIbl.

bynan Oacka, 3aHHBIH 7-0a0BIHBIH 7-TapMarblHA COWKEC TUTYJABIK CAaKTAHIBIPY MYJIKKE MEHIITIK
KYKBIFBl TOKTATBUIFAH JKaFfai/la CaKTaHyIIBIHBIH MYJIKTIK MyZAOelepiH Kopray OOMBIHIIA KaThIHACTap
peTinae aHbIKTanaapl. JleMek, TUTYIABIK cakraHaplpy KasakcTanma miekTeym Typle KOJIaHBLTYbl MYMKIiH
JKOHE MCHIIIK KYKBIFBIH CAKTaHABIPYABI FaHA OUIIIpesi, sSFHU a3aMaTThIK 3aHHAMAMEH Ke3JIeTeH 3aTTai
KYKBIKTapJbIH Oacka TypJiiepiHe TapaMaiibl. Ic JKy3iHAE TYCIHUTYIH XKEHIIAETY MAaKCATBIHIA «THUTYJIIBIK
CaKTaH/BIPY» aTayblH «MCHIINIK KYKBIFBIH CaKTaHJBIPY» JCN e3repTyre jae OonaTeiH eni. KazakcTaHIbIK
3aTTall KYKBIKTap Jkykeci Kasipri tana kanbeimracy catbickiHga (KP AK 195-6.). Anaiina Kazakcranmars
3aTTHIK-KYKBIKTBIK KaThIHACTAPIBIH CEPIIHAI TYpAE AaMbIll KypAeleHe TYCyiHe OailIaHBICTBI THUTYJIIBIK
CaKTaHMABIPY Ja JaMH TYCIN, MYMKiH, MEHIIIIK KYKBIFbIHA KAaTBICTHI FaHA €MecC, ©3Te 3aTTail KyKbIKTapra Jia
KaTBICTHI ©3 KOJJaHBICHIH Ta0ap. bi3aiH OWBIMBI3IIA, KETCIIEKTE TUTYIIBIK CAaKTaHIABIPYIbl KOJIAHIBI YP/ic
JKarIalbIHAa MBIHAal KaThIHACTApFa KoJmaHyFa O6omansl [5; 54]:

1) MEMJIEKETTEH CaTBIIT aTy HOTHXKECIH e 0acTanmKpl HApBIKTa MEHIITIK KYKBIFBIH aTy Ke3iH/IE;

2) KBUDKBIMAWTBIH MYJIKTI CaThI anyAbl (Caylbl) KPEIUTTEY HEMECE >KBUDKBIMANUTBIH MYIIIKTI
KEIIITe a1y apKbUIb;

3) aHa KypBUIBIC HOTM)KECIH/IC KBUDKBIMAWTEIH MYJIIKKE MEHIIMK KYKBIFBIH UEJICHY KE31H/IE;

4) kaliTamaMa HapbhIKTa UCTIKTCH IIBIFApyFa KaThICTHI MOMUIEEP/Il JKY3€Te achIpy Ke3iH/IE;

5) KYKBbIK MUPACKOPJBIK TOPTiOIHIE MEHILIK KYKBIFBIH HENICHY Ke3iH/e.

byriari KyHI THUTYIABIK CaKTaHABIPY OOBEKTICIHIH TEK MEHINIK KYKBIFBIH 3aHHAMAJBIK OCKITyil
THTYJIIBIK CaKTaHABIPYILIH OapiIbIK MYMKIHIIKTEpIH OapbIHIIA Haimamanyra kemepri kentipeni. Llleremmik
ToXipubere xyrinep OoJyicak, TUTYNIBIK CaKTaHABIPY OOBEKTICI peTiHAe IIEKTeyNli 3aTTail KYKBIKTapIbl
JKOFaITYMEH OalIaHBICTHI MYJIKTIK MYIIelep (MoceleH, KeIij KYKBIFbI) 00J1a anabl.

Iler emaep/ie TUTYIABIK CaKTaHABIPYIBIH MYJIIKIICH OaiJIaHBICTHI OOJIFAaH MOMUICIICPAiH 3aHIbI TAPUXbI
Typaibl MOJTIMETTEp HETi3iHJE KY3ere achIpbUIYBIMEH OaillIaHBICTHI OOJIybIHA Opail TUTYJNIBIK CaKTaHIBIPY
HBICAHACKHI KBUDKBIMAWTBIH MYJIIK OOJNBIN TaObUTaAbl. JKbUTKBIMANTBHIH MYITIKICH OailIaHBICTBI MOMiieIep
MEMJICKETTIK €CeTKE AabIHyFa JKaTabl, COHIBIKTAH aJABIHFEI MOMIJIENep Typasbl aKMapaTThl KaJIlbIHA
KENTIpy ayKbIMABI YABIMIACTHIPYIIBUIBIK MIBIFBIHAAPABI KaKeT eTnen . JKpUDKbIMaabl MYJIKKE KaTBICTHI
TUTYNIBIK CaKTaHIBIPY aJJIBIHFBI MoMinenep OOWBIHIIA TOJIBIK akKmapaT ajly MYMKIHAICIHIH OoJMayblHa
OaimaHpICTBl  Oenriymi  Olp KWBIHIOBIK TYyFhI3anbel. JKoFapeima KENTIPUITCHHIH HETI3IHAE THUTYJIIBIK
CaKTaHIBIPYABIH HEICAHACHI PETIH/IE )KBIDKBIMAUTRIH MYITIKTI TYCIHY KaKET AT CAaHAWMBI3.

2 Caxmanovwipy dicagoatiiv

KP AK 249-6a0biHa colikec MEHIIIK KYKbIFBl MEHIIIK Heci 03 MYJIKiH 0acka anamaapra OepreH, MEHIIIK
reci MEHIIK KYKBIFBIHAH OacTapTKaH, MYJIK KApaFaH HEMece JKOWBUIFaH JKOHE 3aHHAMAJBIK aKTiJepIe
KO3JIeNITEH 03r¢ 1€ PeTTep/Ae TOKTATbUIAdbI.

CakTaHIpIpy BIKTUMAJJIBIK CHITATKA W€, COJI CEOENTi THTYIIBIK CaKTaHABIPYABl KYKBIK HEJICHYIIiHIH
EpPKIHeH THIC MYJIKKE MEHIMK KYKBIFBIH JKOFANTy HETi3IepiMeH IIeKTey KakeT. byman 0Oacka, MYIIKTI
CaKTaHJBIpyFa KaparaHJa THUTYIABIK CaKTaHIBIPY alJlaFbl OKWFajap/aH eMecC, JKaFbIMChI3 ceOel-caniaphl
KEJIEIICKKE 9Cep €Tyl MYMKIH OTill KeTKCH OKUFaIapaaH KOpFaiibl.

bi3niy o#BIMBI3MIA, Ka3aKCTAaHABIK 3aHHAMa OOWBIHINA TUTYJIBIK CaKTaHIBIPY CaKTAHIBIPY
JKarTalbIHBIH OacTaimybl OalaHBICTBHIPBIIATEIH ©3T¢ JI€ THUTYJIBIK TOyCKEIIepAi Je €cKepyl KaKer.
TuTyAnbIK ToyeKeIaep 3aH/Ibl ToyeKeaaep O0ibIn TaObuIaasl. 3aH o1cOUETIH/IC MYJIIKTI )KOFAITYABIH 3aHIIbI
TOYCKENJIEPiHe MBIHANAPABL: 1) BUHIUKAIUSUIBIK — TOYCKEIASpAl; 2) PeCTUTYIHSUIBIK — TOYeKeIASPIi;
3) UIOTEKANBIK TOYyEKeNmAepai; 4) MYIiKTI amxymisl OLIMereH jkoHe Oimyre Tuwic OonMmaraH TaijaaHy
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ayBIPTHANBIKTAPEl MEH MICKTEYJICPIHIH TOYCKENIEPiH; 5) MEHIIIK KYKBIFBIH YCHIHYIBIH apHAWBI PETTENCTIH
TOPTIOIHIH Toyekemmepin KaMTuael [4; 9]. Aunaiima OTaHIOBIK TOXKipHOEAEe CaKTaHABIPY >XarmalblHA €Ki
OKWFaHBI KATKBI3aJIbl; MYJIIKTI CATHIN ATy TYPaJIbl aKbICH TOJICHETIH MOMIJICHI COT TOPTiIOIHIIE KapaMChI3 JeT
TaHy XoHE MYJIKTI Oacka OipeydiH 3aHCHI3 HEJCHYIHEH Tallall eTill anfblpy (CaKTaHABIPY KaFAalbIHBIH
BIKTUMAJIIBIIBIK TIeH Ke3JEHCOKTHIK KaFuaaTTaphlHa COMKeC TeK afall alyIibiFa KaTeICTHI) [5; 48, 49]. bizaix
OWBIMBI3INA, CAKTAHJIBIPY KAFIaWbIHBIH OPBIH Tybl OaIaHBICTHIPBUIATBIH ©3T¢ THTYJJIBIK TOyEKeIepi Je
TUTYJIBIK CAaKTaHIBIPY €CKepYyl KaKeT.

3 Tumynovix cakmanovlpy Wapmulibiy Mapanmapul

TUTYIOBIK CaKTaHABIPY IMApThIHA COMKEC CaKTaHYIIBI (TIaiiga amyInsl) peTiHIae amall aryIrbl 0oaIbl
[4; 8]. TUTynabIK CaKTaHABIPY IMIAPTHIHBIH EPEKIICTITi COJl JKaIIbl epeke OOWBIHINA MYIKKE IeTeH
KYKBIKTapbl MEH MiHAETTEepiHiH oTyiHe OallaHBICTBl CaKTaHYIIBIHBI aybIcThIpy MyMKiH emectiri (KP AK
836-0.), ce0eb1 TUTYIABIK CAaKTaHIBIPY MEP3iMi HAKTHI aIaMHBIH MEHIIMK KYKBIFBI MEP3IMIMEH MIEKTCYIII.

TUTYIABIK CaKTaHJBIPY INAPThIHA COWKEC CAKTAHABIPYIIBI — OYJI CaKTaHIBIPY YHBIMBI PETiHJC
TIPKEJITeH XOHE CaKTaHJBIPY KBI3METIH XY3€re achlpy KYKBIFbIHA JIMIICH3USACHI 0ap 3aHIbl TYJIFa HE e3apa
caktauaplpy Typanel Kazakcran PecnyOnukachlHBIH 3aHHAMANBIK aKTIiCiHE COHKec e3apa CaKTaHABIPY
koramsl (KP AK 804-06.).

Kazakcranna TUTYIIBIK CaKTaHABIPYIBI JKY3€re achlpy VIIH apHaibl Tamantap kesnaenMercH. Kanamga
MeH AKIll-Ta, kepiciHIne, MYIIKTIK CaKTaHIBIPYIbI JUICH3USIIAY TaJalTapblHAH ©3TelIe TUTYJIBIK
CaKTaHIBIPYABl JHUICH3WIAY Tajantapsl KapactelppurraH [3]. byman ©6acka, AKII-ta TUTYIIBIK
CaKTaHIBIPYIbI JKY3€re achlpyFa JIMIECH3US aly YIIH CaKTAHABIPY YHBIMBI KBUDKBIMAHTBIH MYIIKKE
KYKBIKTAp/IbIH TapUXbl Typajbl aKMapaTThl ally KOHE TalJay TETIKTEpi PEerIAMEHTTENTeH KY)KAaT YChIHYFa
MIHICTTI. ByJl KyKaT cakTaHIBIPY YHBIMBIHBIH TOJIEMKAOUICTTUIITIH pacTalThIH MaHBI3ABI TaJlall OOJIBII
Ta0ObuTagE [5; 78].

Yneiopuranus wmern AKIl-ta TUTYNOBIK CakTaHIBIPYIbl TUTYJABIK CaKTaHABIPY CallaChIHIA
MaMaHJIaHJIBIPbUIFaH KoMOaHusap xkysere acbipagel. AKII-ta THTYNIBIK CaKTaHIBIPY KATHICYIIBLIAPHI
Oipmell cakTaHIBIPY TaJlallTaphIH YCTAHATHIH TONTApFa OipiKTipiareH. bip kaFbiHaH, KYpAem ToyeKemmi
ecenTeyli MaMaHJaHJBIPBUTFAH CaKTAHIBIPYIIBl OHAM 1iCKE achIpajbl, CKIHII >KaFblHAH, CaKTaHIBIPY
nopTQeNiHiH KETKUTIKCI3 TeHrepiMci3airi OaHKpOTTHIK ToyekemiH apTTeipa Tycedi (80-90-xk.
¥Ynapiopuranusaa 3 npoduibaiK KOMIIaHUs OaHKPOTTHIKKA YIIBIPasl) [5; 104].

KazakcTanma KOCIMIKEPIIKTIH JKEKE CEKTOPBIHIAAFBl TUTYJIBIK CaKTaHABIPYIIBIIAD TYypaibl OHTIME
epOiTy om epre. TUTYNOBIK CaKTaHIABIPYIIBl (YHKIMSUIAPHIH MEMIIEKETTIK CaKTaHABIPY KOMITaHUS
HBICAHBIHJIAa MEMJICKET ©3iHe aja ajaibl, ajtaima oy perre ic xy3inae ToppeHc Tipkey kyheciHe (KYKBIKTHI
TipKey XyHeciHe) eTy OpbhIH ayansl. MyHaal skarqaiiza OHTAUIBI MENTiM — Oy MEMJICKETTIK CaKTaHABIPY
apKBUIBl TUTYJIBIK CAKTAHIBIPYIbI NaMBITy OOMBIHINA KYpHAETi JIe MIMEICHICKeH TETIKTEePIi KAJBIITACTRIPY
emec, ToppeHc xyleciHe TONbIK 6Ty 00IMaK.

4 Tumynowlx cakmanovipy wapmvlHblH Mep3imi

[ITapT Mep3iMi CcaKTaHABIPY IIAPTHIHBIH €JIEYJIi TalanTapelHBIH Oipi Oosmbim Tabbiiampl. Cebebi ox
CaKTaHIBIPYILIBI ©31HE AJIATHIH TOYEKeN JOPEKECiHE acep eTei.

KaszakcTaHIbIK JKoHE peCceilik TaKipuOeae THUTYIABIK CaKTaHABIPY IMIAPThl OIp KBUIABIK JKOHE YIII
KBUIIBIK MEp3iMre jKacaiambl. ATalIMBIIIT MeEp3iMIep a3aMaTTHIK 3aHHAMaMeH OCEKITUITeH Taiam KOO
Mep3iMaepiMeH Tycinaipineai. MyHaal ofic caKkTaHIBIPYIIBIIAPABIH TUTYJIIBIK CaKTaHIBIPYABIH aHphIKIIa
OenrinepiH ecCKepMENTIHAIKTEPIH KyoIaHbIpaIbl.

BipiHmmineH, MEHIIIK KYKBIFBIH CaKTaHABIPY — Oy MOMUICHIH «3aHIBI Ta3allbIFBIH» CaKTaHIBIPY.
MymiKTI cakTaHOBIpyFa KaparaHOa THTYJABIK CaKTaHABIpY Oonamakra OOJAaTBHIH eMec, >KaFbIMChI3 ceOer-
calaphbl KeJeIeKTe acep €Tyl MYMKiH OTill KeTKEH OKHMFalapAaH cakTaHablpansl [5; 3, 4]. CakraHIbIpyIIEI
CaKTaHJIBIPY MIAPTHIH kacacap OYpBIH aljblHANA TeKcepic Ke3iHAe OCBIHIAW CaKTaHABIPY KarIaidbIHBIH
OpBIH aly BIKTUMAJJIBIFBIHA OCEP €TETIH XKaFAasTTap/Ibl aHBIKTAH anajpl.

ExiHmigeH, TUTYIIBIK TOYEKeJIAep MYJIKTI caThIll aly Typajbl MOMiJie jKacalfaHHAH KEHiHr1 aiFarl
VII KBIJIIa €H OJKOFAapFbl IIBIHBIHA JKETEHi, al KeHiH omap 0Oacka CakTaHAbIpy TypJIepiHACTiaciH
KOTEpUIMEi i, KepiciHie, ToMeHAeH Ii. by skanms! Taman Koro Mep3iMmiMen OaimanbicTel (KP AK 187-0. 1-1.).

YuriHmi1eH, TUTYIABIK CaKTaHABIPY MEP3iMCi3 CUIAaTKa M€ MEHILIK KYKBIFBIH KOPFayAbIH KeTiii 00bII
TabbuIansl [4; 17].
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Ocbunaiiiia, cakTaHIpIpY SKardaiiblHA OKeN COFYbl MYMKIiH MOH-XKalnapAblH OackiM  Oelriri
KBUDKBIMAWTBIH MYJIKTI CaTBIN ajJFaHHAH KEHIHT1 aJFall VI >KBUIIBIH INIHIEe OPBIH abII KaTaubl, cebeoi
a3aMaTTBhIK 3aHHAMAara COMKEeC OpPHATBUIFAH TaJlall KOOJIBIH JKAIMBl Mep3iMi YII KbUIABI Kypaujpl. YTI
KBUIIBIK MEP3IMHIH OTIIl KETyl CaKTaHIBIPY >KaFJalbIHbIH BIKTUMAIABIFEIH OapbIHIIa ToMeHaeTeai. JleMexk,
TUTYJJIBIK TOYEKeIIep KbUDKBIMAUTBHIH MYJTIKTI CaTBIIT aly Typalibl MOMIJIE JKacajFaH Ke3JIeH OacTarl ajFarl
VIO SKBIIAa ©Te JKOFaphl OoJlamel na, KEHiH ojiap, e3re CaKTaHIBIpy TYpJEpiHIACTiAeH, apTa TycHew,
KepiciHIe, ToMeHIel OacTaiiibl.

Korapeiga kenTipinreHHIH Heri3iHae 0i3 TUTYNABIK CaKTaHIABIPY LIAPTHIHBIH MEP3IMCI3Ziri Typauisl
epeXeHi KapacThIPyAbl He Taiall KOOBIH JKaIITbl Mep3iMi OTKEHHEH KeWiH CaKTaHABIPY JKaFJaibIHBIH OPBIH
Ty BIKTUMAJIBIFBIHBIH a3al0bIH C€CKEPEeTiH HeTi3NeMeNiK CaKTaHABIPY Tapu(iH ecenTeymiH MIiHICTTI
onmicTeMeciH OEKiTyAl YCHIHAMBI3.

Kopuvimuinost

JKorapbeima KenrTipinreHHiH Herizinae KaszakcTaHmarsl TUTYNIBIK CaKTaHIBIPYABl KYKBIKTBHIK PETTEY/I
KETUTIIPY YIIH MbIHAall KOPBITBIHBIIAP MEH YCHIHBICTAP XkKacayFa 0oabl:

1. TuTynnelk cakTaHOblpy OOBEKTICI KaTapblHA MEHINIK KYKBIFBIMEH Oipre Kemill KYKBIFBIH Ja
KATKBI3FaH >KOH. MEHIIK KYKBIFBI MEH Kemil KYKBIKTapblH THUTYJIBIK CAKTaHIBIPY VIIH apHaiibl
CaKTaHABIPY KaFUIANapbIH J3ipiiey KaxeT.

2. TUTYNIBIK CaKTaHIBIPY MIAPTTaphl OOWBIHINA CAKTAHIBIPY KaFNAibIHBIH OacTany HeTri3IepiHiH
Ti30€CiH 3aHHAMAaJBIK TYPFbIJAa KEHEHUTY KaxkeT. TUTYNIBIK CaKTaHABIPYIbl MEHIIK KYKBIFBIH JKOFalITy
XKaraainapblHa KaThICThl FaHa eMec, MEHINIK KYKBIFbIHA KATBICTBHI OJI Typallbl CAKTaHYIIBI OlIMETeH KOHE
Oimyre Tumic OonMaraH MyJik OarachlH as3alTaThlH Taiina OoJFaH IIEKTEyJep MEH cajblHFaH
ayBIPTIAJTBIKTAPFA JIa TAPaTy KaXkeT.

3. XbUDKBIMAUTBIH MYJIKKE THTYIABIK CAaKTaHABIPYIBIH MEpP3IMCI3MIri Typajabl MIHAETTI epekeHi
Ke3JIey YCBIHBIIAIbI, alalia, COHBIMEH KaTap, KbUDKBIMAWTHIH MYJIIKKE JIETeH CaKTaHYIIBIHBIH KYKBIKTAPhI
MeH MiHAETTepiHiH Oacka azaMra eTyi Ke3iHJe CaKTaHyIIbIHBI aybICTBIPYFa THIBIM CAyIbl a KO3eY KaKeT
(KP AK 836-6.). XbUDKBIMAWTBHIH MYIJKKE AETCH KYKBIKTAp MEH MIHICTTEPHiH CaKTaHyImIbBIAaH Oacka
aJiaMFa eTyi TUTYJIBIK CAKTaH bIPY IIAPTHIHBIH TOKTATHUTYBIHBIH HETi31 OOJIBIN TaObLIA b
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A. Apsbictan, A. beken

IIpaBoBoe pery/iupoBaHue TUTYJIbHOI0 cTpaxoBanusi B Kazaxcrane

B cBa3u ¢ OMHAMUYHBEIM pa3BUTHEM Ka3aXCTAaHCKOTO pBIHKA HEJBIDKMMOCTH aKTyalbHBIMH BOIPOCAMU
CTaHOBSTCSI OE30IIACHOCTH CJIENIOK, HCTOPHS CIETIOK C HEABMKUMOCTBIO U CTPaxOBaHUE PUCKOB. THTYIBHOE
CTpaxoBaHHe SBIsIETCS 3P (HEKTUBHBIM HHCTPYMEHTOM, ITO3BOJISIOIINM OOECTICUHTH 3alIUTY NPAaB YIaCTHHKOB
CHENIOK C HEIBWKUMBIM HUMymiecTBOM. CTaThs IOCBSIIEHA OCOOEHHOCTSM IIPaBOBOTO PETYIHPOBAHUS
TUTYJBHOTO cTpaxoBaHus B Ka3axcrane. ABTopaMu MPOBEJIEH aHANIU3 CYIIECTBYIONIUX B MUPOBOH MPaKTHKE
MHCTPYMEHTOB 3alllUThl MMYILIECTBEHHBIX HHTEPECOB IOOPOCOBECTHBIX IpUOOpeTaTenei, Ha OCHOBAaHUHU
KOTOPOTO BBISIBIIEHO, YTO THTYJIBHOE CTPAXOBAHHE HAXOMUTCS B TECHOH B3aUMOCBS3U C MOJENBIO CHCTEMBI
perucTpanuy 060poTa HeABIPKMMOT0 UMyIecTBa. Kpome Toro, cpaBHUTENbHBIN aHAIN3 3aKOHOATENIbCTBA U
MIPaKTHKH 3apyOeXHBIX CTpaH IIOKa3al, YTO HEIOCTaTOYHOE IIpaBOBOE peryinmpoBanue B Kazaxcrane
MPENATCTBYET MCIOIBb30BAaHUI0 BCEX BO3MOMKHOCTEH TUTYNBHOIO CTPAXOBaHWSA IO CPaBHECHUIO C TEMU
CTpaHaMH, TA€ TUTYIbHOE CTPaxXOBAaHHE HCIIONB3YETCS B LENSIX OOECICUCHUs 3aIlUTHI JO0OPOCOBECTHBIX
npuobperareiell Ha peIHKE HEIBIDKMMOCTH. B craThe Taxoke mOApOOHO pacCMOTPEHBI OCHOBHBIE HJIEMEHTHI
TUTYJBHOTO CTpaxoBaHHs. Llenmpio paGoTHI SBISETCS BBISBICHHE NPUYUH, MPEMATCTBYIOIIUX PAa3BUTHIO
TUTYJBbHOTO cTpaxoBaHus B Kaszaxcrane. [lyist mocTkeHus 1ie1n ObIIM MOCTABIICHBI 33/1a4H 110 ONIPEAEIEHUIO
MECTa TUTYIBHOTO CTPaxOBaHMSI B CHUCTEME 3aIllUThl HHTEPECOB JOOPOCOBECTHBIX MpHOOpeTaTeneil
HEJBIKUMOT'0 UMYIIECTBA, a TAK)KE OCOOEHHOCTEH TUTYIBHOIO CTPAXOBAaHMUS, OTIMYAIOLUIMX €r0 OT APYTHX
BHIOB CTpaxoBaHMs. Ha OCHOBaHMH HOJTy4EeHHEIX Pe3yIbTaToOB ChOPMYIMPOBAHEI BHIBOABI U MPEUIOKCHUSL.

Kniouesvie cnoea: TUTYIIBHOE CTpaxOBaHUE, IPAaBO COOCTBEHHOCTH, JOOPOCOBECTHBI HpHOOpETaTelb,
IOOpOBONBEHOE CTpaxOBaHWE, 3allUTa MpaBa COOCTBEHHOCTH, IOTOBOP THUTYJIBHOTO CTPAaXOBAaHHUS,
HEIBIKMMOE UMYILECTBO.

A. Arystan, A. Beken

Legal regulation of title insurance in Kazakhstan

Due to dynamic development of Kazakh real estate market, the issues of safety of transactions, history of real
estate transactions and risk insurance became relevant. Title insurance is an efficient tool which provides
protection of rights of parties to real estate transaction. This article is concerned with aspects of legal
regulation of title insurance in Kazakhstan. The authors analyzed existing tools used in the world practice for
protection of property interest of good-faith buyers. The results of analysis showed that title insurance is
closely linked to the model of registering the immovable property turnover. Moreover the comparative
analysis of foreign countries’ legislation and practice revealed that insufficient legal regulation in Kazakhstan
limits the possibilities of title insurance compared to the countries where the title insurance is used in order to
ensure the protection of good-faith buyers at real estate market. Also article considers in detail the main
elements of title insurance. The purpose of the paper is to identify the causes that prevent development of title
insurance in Kazakhstan. In order to achieve the purpose, the following objectives were set: To determine the
place of title insurance in the system of protection of good-faith buyer’s interests, and To determine the
aspects of title insurance distinguishing it from other types of insurance. Conclusions and proposals were
made based on the results obtained.

Keywords: title insurance, ownership, good-faith buyer, protection of ownership, title insurance agreement,
real estate.
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Ka3zakcran Pecny0iMKAChIHBIH 23aMATThIK KYKbIFBIHIAFbI TUCIO3UTHBTIJIIK:
KaFu/1a, 9/1ic JkIHe a3aMaTThIK KYKbIK HOPMACHIH CHIIATTAHTBHIH CAHAT peTiHae

Maxkanana Ka3sakcran PecrnyOiaukachlHBIH a3aMaTThIK KYKBIFBIHIAFbl JHUCHO3UTHBTUIK KaruAaChIHBIH
epEKILIEITKTeP] KOHE KYKbIK FHUIBIMBIHIAFBI JIATHIH OPHBI KapacThIpblIabl. [{UBMINCTTEp NUCIIO3UTUBTILIIK
KaFUJAchlH O3MIriMEH TaJKbUIAFAHBIMEH, OipaK OHBIH HOPMATHUBTIK-KYKBIKTBIK HAKTBI TYCIHIIl XOK, TEK
6i3mep Oy TYCIHIKTI a3aMaTTHIK 3aHHAMAHBIH TYpJi OanTapblHBIH MaFbIHACBIHAH JKUBIN ajJaThIHBIMBI3IIBI
KOPBITHIHIBUIAH KeTKEHIMI3 eH. By, e3 amiplHa, KYKBIKKOIJaHY CYOBEKTUIEpIHIH aTanraH KaFuJaHbl
TYCIHAIPY KHBIH/BIFBIHA OKEJNIN COKThIpaabl. KazakcTaH PeciyOnMKAChIHBIH a3aMaTThIK 3aHHAMACBHIHIAFbI
JIMCTIO3UTUBTUIIK KaruaachlH HAKThI )KOHE afiKbIHIbI jka3y KaxeT. IIIbIHBIMEH e, a3aMaTThIK 3aHHAMAaHBIH
Herisri Oacraynmapsl Ma3MyHBIHA, AWCIIO3MTHBTIK KAaFUJACHIHBIH TYCIHIKTI MAarblHaChIHa OalIaHBICTHI
KOITEreH a3aMarThIK icTepdiH memimMi Tabbiaansl. Kasakcran PecryOmuKachIHBIH a3aMaTThIK KYKBIFBIHIAFbI
HOPMaJIapIbl CHIIATTAUTRIH 9/IiC, KaFUIa )KOHE CaHAT PETiHACTI AMCIO3UTHBTITIKTIH aJIlbl CHIIATTAMAChIH —
03 OacTamachkl OOMBIHIIA a3aMaTTHIK KYKBIKTap MEH MIHICTTEP/Al UEMIICHY MEH KY3ere achlpy/a, a3aMaTThIK
KYKBIKTBIK KaTblHAC CYOBEKTINEepiHiH iHITel o3ipJieHreH, KYLITapiblK OarbIThIH aiTaMbl3. KOpBITBIHIBI
peTiHAe AWCIO3UTHBTLTIK TYCIHITIH Karujaa, dJic OHE a3aMaTThIK KYKHIK HOPMACHIH CHIIATTANTHIH CaHAT
peTiHzeri 3aHHAMANBIK KbIpJIapbl aHBIKTAIIBI )KOHE OHBIH a3aMaTThIK-KYKBIKTHIK KaThIHAC HICHOEpIH/eri aca
MaHbI3IBUIBIFBI AILBIN KOpceTeai. SFHH, IUCIO3UTUBTUIIK a3aMaTThIK KYKBIKTBIH KaFHIachl PETiHIEe — OHBIH
KYPBUIBIMBIH YHBIMAACTHIPAIbl, a3aMaTTHIK-KYKBIKTHIK PETTEY OJICiHIH Oenrici peTiHne — OHBIH OpEeKeTiH
KaMTaMachl3 eTelli, ajl KYKbIK HOPMAChIH CHIIATTAWTBIH CaHAT PETiHAC — a3aMaTThIK KYKBIKTBHIK KaThIHAC
CcyOBeKTiNIepiHiH KaHaaiiaa 6ip opeKeTiH xky3ere achlpyablH OaTaMachiH xKacalabl.

Kinm cosdep: NMBUINCTHKA, KYKbIK KaFUIAChl, KYKBIKTBIK HOPMa, KYKKBITBIK CaHAT, dJIiC, a3aMaTThIK KYKBIK,
a3aMaTTBIK-KYKBIKTBIK KaThIHAC, a3aMaTThIK KYKBIKTBIK KaThIHAC CYOBEKTICi, JMCIIO3UTHBTUIIK KaFHIachl,
HMMIIEPATUBTIK HOpMa.

JIVCTIO3UTHBTUIIK — KYKBIKTaHY FBUIBIMBIHBIH OPTYPIi CANachlHAa KOJIJAHATHIH MaHBI3JbI KYKBIKTHIK
caHart OoJbin TaObuTaBl. XX FACBIPABIH COHBIHAH OacTamn JHUCIO3UTHBTUIK (1aT. dispono — epkinae 0oy,
OpHAJIACTBIPY) YFBIMBIHA €peKIle KOHiN OeiiHe Oactasnel, ce0eli JEeMOKPATHSIIBIK MEMIICKETTe TYJIFaHBIH
KYKBIKTBIK MOPTEOECIH JKeTUIAIpy Mpo0ieMachiHa Ha3ap ayaapy KeOCHiI KaTThl.

JocTypni Typae HHMCIIO3UTHBTUIK Moceleci TeK KaHa a3aMaTThIK IC JKYprizy (a3amMaTTBIK COT iCiH
JKYPrizy) calachiHna KapacTeipbuiaasl. COHBIMEH Oipre KEHECTiK Ke3CHJIe KOFaMIIbIK KAaThIHACTHI PETTEYAiH
omici peTiHze KeKeJIereH MUCIO3UTUBTLIIK Macenenepi B.®. Skosnes, O.A. KpacaBunkos, B.M. CeMeHOBTHIH
eHOeKkTepiHae KapacTeipburad [1; 323]. Asaiiga OYriHri KyHi JUCIIO3UTHUBTLIIKTIH CajaapasiblK CHIIAThIHBIH
Oappl akukar. bynm opaiiga Kasakctan PecryOiMKachIHBIH KBUIMBICTBIK MPOIECIHACT JAUCIO3UTHBTLIIIK
YFBIMBIH KapacTbIpraH 0i31iH opintecimiz A.E. MyciiMOBTIH XYMBICHI YJIKEH Ha3ap ayaapazasl [2; 12].

CoHBIMEH, a3aMaTTBIK KYKBIKTaFbl JUCIO3WUTHUBTIIIK JOereHiMi3 He ekeH? JKammbl MarbslHama
JIUCTIO3UTUBTIIIK KUMBUIIBI TAHAY/IBIH €PKIHIIITT OOJIBIT TAOBLIA B

O.10. I'myxoBaHbIH  MiKipiHIIE, >KaINBITEOPHSUIBIK KOHTEKCTiNE IUCIO3WTHBTLTIK  HMHCTHUTYTHI
MaTepUAIbIK KYKBIK HOpMAachlHAa OCKITUINeH CyOBEKTHUBTIK KYKBIKTHI JKY3€re achIpyAblH (MEMICHY, iCKe
aceIpy, Oackapy) 3aHM epKiHAiri (MyMKIiHAIr) 6ap, mporeccyalblK KYKbIK HOPMAacChIHIa OCKITIITGH KOpray
KypaJiiapeIMeH 0acKapaThlH KYKBIKTBIK HOpMaJlap dKHUBIHTHIFBI 00JIbIN TabbLIams! [3; 10].

P.b. BproxoBaHbIH OWBIHINA, MHUCIIO3UTHUBTUIIK KEH MarblHama (Kaimbl, OacTamkbl) CYOBEKTHUBTIK
a3aMaTTBIK KYKBIKTHI KOHE 3aHU MIHJICTTEp/Il aly, MOMLJIEe )KacacKaHa 3aHHbBIH JUCTIO3UTHBTI HOPMACBIMEH
OCINTUICHTeH epeXeNep/ICH IIETiHYy JKOJIBIMEH KOca allFaH/la, CYObEKTHBTIK a3aMaTThIK KYKBIK KYPBUIBIMBIH
alKbIHJIAy EPKIHJITIH CHITATTalIbI.

AN JIMCTIO3UTHBTUTIK KBICKA MarblHaMa (KEKE, TYBIHJIBI) CYOBEKTHBTIK a3aMaTTBIK KYKBIKTHI Ky3ere
achIpy MeH OY3bUIFaH KYKbIKTAp bl KOPFay HbICAHbI (TOPTiOl) MEH 9/IiCiH KOJIZaHy, COHBIMEH KaTap a3aMaTThIK-
KYKBIKTBIK JKayanThUIBIKKA TApTY/IbIH K6JIeMi MCH HBICAHBIH TaHJIay epKiHAIri 0onbn caHanmamsl [4; 15].

JMCTIO3UTHBTIIIIK 3aMaHayM KYKBIKTHIK 9/IeOHETTe eKIKAKThl MopTeOere ue, ssiFHu, O01p JKaFbIHAH, KYKBIK
KaFuIachl peTiHIe, all, CKIHII >KaFblHaH, a3aMaTTBIK KYKBIKTHIK JKOHE IPOIECCYAIIBIK PETTEY OIiCiHIH
Oenrici peTiHae KapacThIPbUIAIbL.

126 BecTHuk KaparaHguHckoro yHuBepcuTeTa



KasakcTaH Pecny6nukacbiHbiH a3amMaTTblK KYKbIfbIHAAFb! AUCMO3UTUBTINIK:. ..

Bi3niH ofBIMBI3IIA, a3aMaTTHIK KYKBIK HOpPMAJapblH CHUITATTAHTHIH KATETOpUs PETIHJETI caparTaibIn
OTBIPFaH UCIIO3WUTUBTIIIK TYCIHITIHIH VIIHIII MOpTeOeciH me yYMBITyFa OonMaiimel. Omaii  Oodca,
OCJTIJICHTeH KOCTapFa cail TUCTIO3UTHUBTIIIK YFBIMBIH KapacThIPAITBIK.

Azamammulx KYKbIK Ka2uoacsl peminoeci OUCno3umueminix

A3aMaTTHIK KYKBIK KaFHJachl MaceleepiHiH Tapuxbl TepeH. KazakcTaHHBIH 3aMaHayH 3aH FBUIBIMBIHIA
oIl JTe KOHI ayaapbLIbIIT KeJIeIi.

KyKBIK KaFruaachl peTiHAeri JUCTIO3UTUBTINIKTIH HAKTHl KACUETTEPiHIH KaTapblHA iprefliK, TYPaKThUIBIK,
oM0Oe0anThUIBIK, cajlaapajiblK KACHUET JKOHE KOPCETY HBICAHBIHBIH ANyaHTYPJUIIri KaTajsl. A3aMaTThIK
KYKBIKTaFbl JTUCTIO3UTUBTIIIKTIH HOPMATHBTIK HETI31 PETIHAE a3aMaTTHIK KYKBIKTHIH OapiIblK HOpMAallaphl
0OJIBITT TAOBLTAEI, €001 OTAPIBIH OaPIIBIFHI 1a KYKBIK IIETiH OenTiTeH/Ii.

Kazakcran Pecryonukacweabeie [Ipesunentinig 2009 xbiiabiy 24 tambiaarbl Ne 858 OyHpBIFBIMEH
oekitirer Kazakcran PecnmyOmmkaceraslH 2010-2020 >Kkpuimap apallbIFBIHAAFBl  KYKBIKTBIK — casicaT
TYKBIPBIMIAMACHl YIITTHIK KYKBIKTHI JaMBITYABIH HETi3T1 OaFbITTapbIH alKbIHAAHABI. O31HIH MaTepuaIbIK
XKOHE TIPOLECCyaNIblK KYKBIFbIHA ©3 ACTCHIHIIEC HMENiK eTyIll TYJIFajlapAblH iCKe KaTbICyFa MYMKIHAITiH
KOPCETETIH TUCIIO3UTUBTUTIK KaFUAAChIH KOJIJaHy asChIH KCHEWTY KapacThIpbLIaabl. byn opaiima xapus
MY/AJIeNepiH KapacThIPaThlH a3aMaTTHIK-KYKBIKTHIK KaThIHACTApFa IAMCIIO3UTUBTLIIK KaFUIACchlH KOJIaHYFa
0OJIMaTEIHBIH €CKEPIeH X6H [5].

CoHBIMEH, KYKBIKTBHIK pedopMmanay OOHBIHINA 1C-KMMBUIJAP CTPATETHACHIH aHBIKTAWTBIH HETi3Ti
KYKaTTa JUCTIO3UTHBTUIIK KaFUIACHIH KOJIJIaHy asIChIH KEHEHTY OeKiTuIreH, Oipak KoimaHeIcTarbl Kasakcran
PecmryOommkacer AzamatThIK Kogekcinae (oynan opi — KP AK) aranran karuma HopMatuBTi OekiTinmmered. KP
AK 2-6a0piHAa a3zamMaTTBIK 3aHHaMaHBIH Heri3ri Oacrayiapsl OEKITINTeH, COHBIMEH Oipre OHBIH 2-
TapMarblHJa TUCTIO3UTHBTLIIK KaFMJACBhIH allaThlH epeXkeliep OpBIH aliFaH, SIFHM a3aMmarTap MEH 3aHJbl
TYJIFajap ©34CpiHiH a3aMaTTHIK KYKBIKTapblHA 63 epKiMEH JKOHE 63 MYIIECIiH KO31ei OTBHIPBINT He OoJaisl
JKOHE OJIapIbl JKYy3ere achIpajbl, COHJAAW-aK erep 3aHHAMalbIK akTiiepae e3remie OenriieHOece,
KYKBIKTapblHaH Oactaptazpl. Onap ImapT HeriziHme e3AepiHiH KYKBIKTaphl MEH MiHICTTEpiH aHBIKTayaa
JKOHE OHBIH 3aHHaMara KaWIIbl KSJIMEHUTIH Ke3 KEeITeH TajJanTapblH Oenriieyae epikTi [6].

luBunucTrkana MUCTIO3UTUBTUTIK KaFUAACHIHBIH Ma3MYHBIH «THIMBIM CaJbIHOAFaHHBIH OapIibIFbIHA
pyKcaT» mikipiMeH TeHectipemi. Kaszakcran PecryOnmukacel a3aMaTTBIK 3aHHAMachl HOpPMalapblH Taijgai
OTBIPBII, AUCTIO3UTHBTLUTIK KaFUAACHIHBIH Oyaan opi opsiH anybl KP AK 8-6a0pmHna «A3aMaTThIK KYKBIKTHI
JKy3ere aceIpy» OCKIiTINTEeHIIT] XKOHIHIe TOKTaMFa KejaeMi3. SIFHu, a3aMaTTap MeH 3aHIbl TYJIFajap e31cpine
OepiireH a3aMaTTHIK KYKBIKTap/Ibl, COHBIH IIIIHAC 637epiH KOpFay KYKBIFBIH 63 KaJlaybIHINA TMaiiiaaaHabl.
A3zamaTTap MEH 3aHIbl TYIFaJlapFa THECUTl KYKBIKTApABIH JKY3€Tre achIphUIMAyhI, 3aHHAMAJBIK aKTiIepie
KO3JICNTeH KaFaaninapasl KocraraHma, OyJI KYKbIKTapablH TOKTAThUTybIHA oKel cokmaimel (KP AK 8-6. 1-
XKOHE 2-T.).

Anaiina aTanFaH KaruJaHBIH OPBIHIAIYBl ©3T¢ a3aMaTThIK KYKBIK CYOBEKTUICPIHIH MYyIenepidn
0y30aysr Taic. KP AK 8-06. 3-tapmarbiHa coiikec, a3aMaTTBHIK KYKBIKTapIIbl KY3ere achlpy 0acka KYKBIK
CyOBEKTUICpiHIH KYKBIKTAPBIH JKOHE 3aHIapMeH KOpFaJIaThIH MyiesiepiH Oy30ayra, aliHajmamarbl OopTara
3usiH kenrtipmeyre Tuic [6]. COHABIKTAH a3aMaTThIK-KYKBIKTBIK KaFUIAChl JTUCTIO3UTUBTLIIKTI «OipiHiH
0OCTaHIBIFEI OacTaFaH JKepJCH CKIHITICIHIH OOCTaHIBIFEI asgKTAIAIby JEM aTajdaThlH Oenriii (arcadansbik
TYXKBIPBIMFa KOCYBIMBI3 KepeK. COHABIKTaH Ja ITUBWJINCTTED AWCIIO3UTHBTUINK KaFWIachlH ©3IiriMeH
TaJNKbUIaFaHBIMEH, OipaK OHBIH HOPMATHBTIK-KYKBIKTHIK HAKTBl TYCIHII1 OK, TeK 0i3mep Oy TYyCiHIiKTi
a3aMaTTBIK 3aHHAMaHBIH TypJii OanTapblHBIH MaFBIHACBIHAH JKUBIN AJIaTBIHBIMBI3Bl KOPBITHIHIBLIAN
KeTKCHIMI3 koH. by, 3 amapiHa, KYKBIKKOJIIAHY CYOBCKTIICPiHIH aTaJifaH KaFugaHbl TYCIHIIPY
KHUBIH/IBIFBIHA OKEJI COKTHIPAIbI.

Ocpiran OaitanpicTel KazakcTan PecmyOnMKachIHBIH a3aMaTThIK 3aHHAMACBIHJAFBI JUCIIO3UTHBTLUIIK
KaFUJachblH HAKTHI KOHE alKBIHABI Ka3y KakeT. LIIbIHpIMEH fe, a3aMaTThIK 3aHHAMaHbBIH HET13r1 0acTaymapsl
Ma3MyHBIHA, IUCIIO3WTUBTIK KaFUJACHIHBIH TYCIHIKTI MarblHACBIHA OailIaHBICTHI KONTETeH a3aMaTTHIK
ICTepIiH MIenIiMi TaObUTA B

Azamammulx KYKwix 20ici peminoei OUCnO3umMueminiK

JKeke KYKBIK pETIHIET1 a3aMaTThIK KYKBIK VIIiH, JUCTIO3UTHBTIK OJIC — KYKBIKTHIK KAaThIHACKA
KaTBICYIIBUTAPBIHBIH TEHJIIK JJTiCi TOH eKeHi Oopimisre Oenriii. ATalFaH 9[ICTiH aca MaHbI3bI Oenriiepi:

— a3aMaTThIK KaThIHAC KaTHICYIIBIIAPBIHBIH TCHJIITI;

— epiK aBTOHOMMUSICHI;
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— a3aMaTTHIK KYKBIK KaThIHACTAPhIHA KATHICYIIBUIAP IBIH MYJIIKTIK IepOeCTiri;

— Oy3bUIFaH a3aMaTThIK KYKbIKTap/Ibl KOPFay;

— a3aMaTThIK KayalThUIbIK.

TiziMmenren opOip AWUCHO3UTHBTIK OMICTEP a3aMaTTHIK-KYKBIKTHIK HOpMamapia iCKe achIpbLIajibl.
ATanran Oenrisiepi MpICAIIApPMEH KapacThIPHIIT KOPEIiK.

Azamammulx KAMvlHAC KAMbICYWbLIAPLIHbIY MeHOiel

Keke Ttynmramap, 3aHAbl TYIFanap, OKIMIITIK-ayMakKTBIK OesiHicTep MeH MemiiekeT — Kaszakcran
PecnyOnuKachIHBIH a3aMaTThIK KYKBIK CYOBEKTINIEpi — MCHINIKTCHYIIIEp, SFHU OJlap ©3JIepiHe TUecii
OapIBIK MYJIIKTI ©3 KaJIaybIHINIA UEJICHYTE, MMaialaHyFa )KOHE UeJIiK €Tyre TeH KYKBUIBI OOJBIT TaObIIa bl
KP AK 188-6a0bHbIH 1-0651iTiHE Colikec Tayimay apKbUIbI aTaFaH KOPBITHIHABIHGI jKacayra OoJajel, SIFHU
MEHIIIK KYKBIFBI JIETEHIMI3 — CYOBEKTIHIH 3aH KYXKaTTapbl apKbLJIbl TAaHBUIATHIH YXOHE KOPFaJIaThIH ©3iHE
THECLTI MYJIKT] ©3 KaJaybIHIIIa HeJIeHY, TTalJaTany >KoHe OFaH OWJIIK €Ty KYKBIFHI [6].

Epik aBTOHOMMSACHI AeTEHIMI3 nepOec kKoHe epKiH TYpAe ©3iHiH epKiCiH KaJBIITACTBIPBIN, KOpCeTe
OlleTiH TYIFamapJplH MYMKIHIIrT MeH KaOinmeTi Oombin TaObutaapl. Meicanel, KP AK 7-0. azamarThik
KYKBIKTap MEH MIHACTTEPiH Maiga 0oy Heri3aepl Ti3iMAEITeH, COHAai-aK aTaiFaH OamnTarbl Ti3iMICITreH
ceri3 OeNiKTIH IMIHACTI KeiciM CyOBeKTIep e3AepiHiH epik OUTmipyiHIeri TeH koHe mepbec OacTamalrbl
epIKTIK aKTi eKeHiH OeNriiereHimi3 >koH.

A3aMaTTBIK KYKBIK KaThIHACTAPBIHA KATBICYIIBUIAPJBIH MYJIKTIK JepOecTiri AereHiMi3 MYJIKTIK
KaThIHAC CyOBEKTUIepi OKIIay MYIIK wuerepiepi petiae kipemi. COHBIMEH, MEHIIITIHACTI MYJIKTI
KYKBIKTaHy, 3aH KY)KaTTapblH/Ia THIIBIM calblHOaFaH Ke3 KeJITeH MOMIJIE Kacachlll, MiHIeTTeMeNepre KaTbicy
KYKBIKTaphl a3aMaTThIH KYKBIKKA KaOineTiHiH Herisri Ma3myHbIHa Kipemi (KP AK 14-6.). 3aHuabl TyIFaHbIH
mymikTik gepOectiri KP AK 33-6abpiHna ke3menreH, COHIal-aK OHBIH HETi3ri Oenrinepi, SFHH MEHIIIIK,
MIapyarbUIBIK JKYPri3y HeMece Kenen 0ackapy KYKBIFBIHAAFBI OKIIay MYJIKI Oap >KOHE COJI MYJIKIICH o3
MiHeTTeMeNnepi OOWbIHIIA Kayan OepeTiH, 63 aThIHAH MYJIIKTIK XKOHE MYJIKTIK eMec jKeKe KYKBIKTap MeH
MIHJIETTepre ue OOJIBII, OJIAPJIEI J)KY3ETe achlpa ajlaThlH, COTTA TaJalKep KOHE Kayarkep 00Jia aaThlH YibIM
3aHIBI TYJIFA JIET TaHBLIaAb! [6].

Bysvinean azamammuolk KYKbIKmapowvl Kopaay

A3aMaTTBIK KYKBIKTHIK KAaThIHAC KATBICYIIBUIAPEI OY3bUTFaH KYKBIKTAPhIH KOpPFayFa TeH KYKbUIBI. OChI
opatima KP AK 9-6. 1-0. coifkec, Oy3pUTFaH KYKBIKTBI KOPFayIbIH HETI3T1 9Mici COT apKbUIBI KOpFay (COT,
apOHUTpak HE apallbIK COTTapMeH). AJaiiia 3aH aKTUIepiHIE apHalbl KO3CITeH JKaFaaiapra coikec, 03iH-
031 KOpFayIbl KY3€Tre achIpyFa ko Oepineni (KYKbIKTaphl OY3bUIFaH TYJIFaHBIH TiKeleH HaKTbl HeMece 3aHU
opexkeri) (KP AK 9-6. 3-6.).

A3aMaTTHIK KayanThUIBIK IIBIFBIH MEH 3apAallThl TOJBIKTall OPHBIH TONTBHIPFY KaFUIAChkIHA XKayar Oepy
kaxeT. KP AK 9-0. 4-6. coiikec, KYKbIFbl Oy3bUTFaH aiaM, erep 3aH KyKaTTapblHAa HeMece IapTTa e3relie
Ke3JIeNMece, 631He KeNTIPUITeH 3allaliIbIH TOJBIK OTeNyiH Tanan ere ananbl [6]. COHABIKTaH KYKBIKOY3YIITbI
TyJIFara eMec (OKIMITUTIK KYKBIKTAaFbl) )KOHE KBIJIMBICKED TYJIFAChIHA eMeC (KbIIMBICTHIK KYKBIKTAFbI), SIFHU
OHBIH MYJIriHe, BIKHAT eTemi. JKeke MYIIKTIK eMec KYKBIKTapIbl KOpray Ja OCHIHAAi TajamnTapra skayar
Oepeni. Meicanra, KP AK 952-6. 1-6. Mopaunb/iik 3usiH aKiiaiai HeIcaH1a eTenesi [7].

Kazakcran PecnyOnukachblHBIH — a3aMaTThIK — KYKBIFBIHIAFBI  JMCIIO3WTHUBTIK ~ HOpMayiap. 3aH
onebueTTepiHAe AWCIO3UTHBTIK HOpMaap TEK a3aMaTTHIK KYKBIKKA FaH TOH CKEHJIT1 JKOHIHIE MiKipiep
KaIIBINITACKaH. bipak KOJMaHBICTaFbl 3aHHAMara Talay >JKYMBICTaphl KOPCETKCHJCH, TUCIIO3UTUBTIK
CUNATTaFrbl KYKBIKTHIK HOpMamap opOip KYKBIK calachlHAa Ke3fecedi. A3aMaTThIK KYKBIKTa UMIICPATHBTIK
HOpMastap Aa keszgecemi, mpicaibl, KP AK 178-0. 1-0. Tamam KOFOIBIH KaJIITBl MEP3iMi YII >KbUT OOJBITI
OenrisieHeTiHAITT KepceTinreH, coHbiMeH KaTap KP AK 168-0a0biHBIH 1-0emiriHae ceHiMXaT YII KbUIIAH
acCIalThIH Mep3iMre Oepinyi MYMKIH [6] eKeH/IIT1 )Ka3bUIFaH.

WNmmepaTtuBTikKKe KaparaHaa, OUCIIO3WTHBTIK HOpMamap KYKBIKTBIK KAaThIHAC —KATBICYIIBIIAPEI
KemiciMiHe (IapThiHA) COWKEC MIiHE3-KYIBIK epekellepiHae KO3AeNTeH e3repicTepre Ko Oepe amaibl.
Meicanbl, KP AK 359-6. 1-6. caii, OOpBIIIKOp KiHAMI OOJIFaH Ke3le, erep 3aHiapia HeMece MapTTa e3relle
Ke3JenMece, MIHACTTEMEHI OpbIHIaMaFaHbl JKOHE (HEMece) THICTI Jopeeae OpbIHAaMaFaHbl YIIiH jKayarl
Oepeni [6].

Herizinen, aucnosutuBtik HOpMa TyciHiri KP AK 382-6. opbi TamkaH. Artanran OantbiH Oipinmmi
0exiri Ma3MYHBIHAH, SFHH JHCIIO3UTHBTIK HOpPMa JIETCHIMI3 erep TapanTap/blH KelliciMiMEH e3rele
Oenrinenbece, 3aHHaMara ColKec XKy3ere achIpbUIaATHIH HOpMa OOJIBINT TaOBIUIATHIHEI IITBIFAIEL.
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JIMCTIO3UTUBTITIK HOpMaHBIH KJIaCCUKAIBIK MbIcanbl KP AK 285-0a0bIH1a Ke3/eNTeH, SFHH €Ki HeMece
OipHeme opekeTTiH OipiH »acayFa MIHIETTI OOpBIIIKOpFa, €rep 3aHmapAaH HeMece MIHIECTTEMEHIH
mapTTapelHAH ©3TeIle TYbIHIaMaca, TaHaay KYKBIFBI OepuIeTiHi, OamaMalibl MiHACTTEMEHI OPBIHIAY OOJIBII
TaObLTAIEI [6].

CoHBIMEH KaTap WMIEPATUBTIK JKOHE JUCIIO3WTHUBTIK HOPMaJapAblH CaHABIK AapaKaThIHACHIH
KapacTeipateiH Ooscak, C.M. KnuMkuHHIH TiKipiHITIE, a3aMaTTBIK KYKBIKTBIH aca JeMOKPATHSIIBLI 1ITKi
cayiachl — MIAPT KYKBIFBI, MAPT OOCTAHABIFBI KaFUAChl TOJBIK IIaMajia OPhIHIANYBI KakeT Oosca, ai 90 %
MMIIepaTUBTIK HOpMaiapAaH Typansl [8].

ConniveH, Kazaxkcran PecryOnmKachIHBIH a3aMaTTHIK KYKBIFBIHAAFBI HOPMaJappl CUIIATTaUTBRIH JJIiC,
KaFuJa JKOHE CaHaT PETIHACTI TUCIO3WUTHBTLIIKTIH KaNIBl CHUNATTaMachlH — ©3 Oacramachl OoiBIHINA
a3aMaTTBIK KYKBIKTap MEH MIHJCTTEpHi MEeMJICHY MEH JKY3ere achlpy/a, a3aMaTThIK KYKBIKTBHIK KaThIHAC
CyOBEKTUICPIHIH 1TITEH 931pJICHTeH, KYIITAPJIBIK OaFBITHIH aiTaMBbI3.

byn opaiima AUCTIO3WTHBTLNIK a3aMaTTBIK KYKBIKTBIH KaFWIachl PETIHAE — OHBIH KYPBUIBIMBIH
YUBIMIIACTBIPAJIBI, a3aMaTTHIK-KYKBIKTBIK PETTEY OIICiHIH Oenrici peTiHIe — OHBIH OpPEKETiH KaMTaMachl3
€Telli, all KYKBIK HOPMAChIH CUTIATTAUTBhIH CAHAT PETIHJE — a3aMAaTThIK KYKBIKTBIK KaThIHAC CYOBEKTIICPIHIH
KaHaima 0ip OpeKeTiH XKY3ere achIpyAblH OalaMachIH JKacal b,

JIMCTIO3UTUBTINIKTIH OipTyTac a3aMaTTHIK-KYKBIKTBIK CaHATHl KYpaMblHIA JepOec AJIEMEHT peTiHIE,
a3aMaTTBIK KYKBIKTBIK KAaThIHAC CYOBEKTUIECPiIHIH MY[AE, €pik, Oacrama >xoHe nepOec KapayblH Oeirim
KapacTeipyra Oomanmel. byn opaiiga a3zaMaTTBIK KYKBIKTBI HEMJIEHY MEH JKy3ere achIpy >KeHiHJEeri
MaKCaTTBUIBIK KBI3METTI JKY3€Te achIPYIbIH HUETI MEH MiHE3-KYJIBIK HYCKACBIH TaHAAyAbl Oijie-Typa HHUETI
epik Oomanmbl, Myaae Oosca, KaHmail qa Oip WTUTIKKE YMTBUTY, COHJai-aK KaHaad na Oip Wridik OoWbIHIIA
©31H/IIK KaTBIHACKI; UCIIO3UTHUBTIUIIK 3JIEMEHTI PeTiHAeTi OacTama, OYIT — ©31HIH MiHE3-KYJIKBIH aHBIKTaydaFbl
CyOBeKTIHIH OOCTaHIBIFEI, KaHAal OOIMACBhIH OpPEKETTET1 HAKThI OACHIBUIBIK CTYII peili; aepOec Kapaybl
Oonca, 3aHMEH THIMBIM cajblHOAFaH Ke3 KeJreH OIiCIeH CyOBeKTire THecii KYKBIKTBI JKY3ere acwipy,
COHJal-aK aTaJiFaH KYKBIKTHI )Ky3€Te achipMay MYMKIHZIIT1 OOJIBIN TaObLIa bl
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K.C. Ceiitacsa, T.I'. MaxaHoB

IlI/ICHO3I/lTI/IBHOCTb B IpakajaHCKOM IIpaBe PeCHYﬁ.]'II/IKI/I Ka3axcran: kak NMPUWHIUII,
KaK ME€TOA U KaK KaTeropusi, XapaKTepu3yrouiasgd HOPMbI I'PAKAAHCKOIO IIpaBa

B cratee paccMOTpeHBI OCOOEHHOCTH NMPUHLUINA JUCHO3UTUBHOCTH B IpakIaHCKoM mpase PecryOmuku Ka-
3aXCTaH U €T0 PoJib B IopuAnYecKoil Hayke. HecMoTpst Ha TO, YTO IIMBMIIUCTBI JOCTATOYHO YacCTO ONEPUPYIOT
TaKUM IOHATHEM, KaK IPUHIUI JUCIIO3UTUBHOCTH, aBTOPBI OTMEUAIOT, YTO CaMO [IOHATUE HE UMEET YETKOU
HOPMAaTHBHO-IIPAaBOBOH (pOPMYIIHPOBKH, a COOMpaeTCss U3 CMBICIIA Pa3IMIHBIX CTaTel IPaXJaHCKOTO 3aKOHO-
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JaTeIbCcTBa. JTO, B CBOIO OUEPE/lb, IPUBOJUT K 3aTPYIAHEHHIO YSICHEHHs YKa3aHHOTO NMPUHLHUIMA CyOBEKTaMU
npaBonpuMeneHus. Heo6xoauma Gonee deTkast u onpezieneHHas IPOMHCaHHOCTh MPUHIUIA AUCTIO3UTHBHO-
CTH B TPaXXJAHCKOM 3aKoHoAaTenbcTBe Pecrybnmukn KasaxcraH, Tak Kak OT COJEp)KaHUSI OCHOBHBIX Hadall
TPa’kIaHCKOTO 3aKOHOJATENbCTBA, HAJIMYXS B HEM BHATHOH (pOPMYITHPOBKY IIPUHIUIA JUCIIO3UTHBHOCTH 3a-
BHCHT PEIICHHEe MHOTUX IUBIIIBHBIX Aes. OOIel XapakTepuCTHKON IHUCIIO3UTUBHOCTH B IPaXKIAHCKOM IIpa-
Be KaK MeTOfa, KaK NPHHIHUIA U KaTerOpHHU, XapaKTepH3yIomel HOPMBI IPaXKJaHCKOTO IIpaBa, MOXHO Ha-
3BaTh BHYTPEHHE BHIPAOOTAHHYIO, 3aMHTEPECOBAHHYIO HAIIPABJICHHOCTh CYOBEKTOB I'PaXKIAHCKUX IPABOOT-
HOILIEHUH MO CBOEH MHULMATHBE MPHOOPETaTh U OCYLIECTBISTh IPAXKIAHCKUE ITPaBa U 00s13aHHOCTH. B ntore
aBTOPBI PACKPBIBAIOT MOHATHE IMCIIO3MUTHBHOCTH KaK MPHHIUIIA, METOJA M KaTETrOPUH, XapaKTepU3yIoIleH
HOPMBI IPaXXJaHCKOTO IIpaBa, a TakKe OTMEYaloT e 0cOoOYI0 3HAUYMMOCTh B chepe IpakJAaHCKO-IIPaBOBBIX
otHomeHui. Ilpn 3TOM AMCTIO3UTHBHOCTH KaK MPHHIMI T'PAXKJAHCKOTO MpaBa OPraHU3YyeT €ro CTPyKTypy,
KaK 4epTa MeTOofa IPaXKJaHCKO-IIPAaBOBOTO PETyIMPOBaHMs 00ecleunBaeT ero JeHCTBUE, a KaKk KaTeropus,
XapaKTepH3yIollasi HOpMy IIpaBa, CO37aeT aJbTePHATHBY OCYIIECTBICHUS CyOBEKTOM TPaXIaHCKOTO IIPaBoO-
OTHOILCHUS TOTO WJI MHOTO JIeHCTBUSL.

Kniouesvie cnosa: HUBUIMCTHUKA, IPUHOUII IIpaBa, IIpaBOBasg HOpMa, IIpaBOBasi KaTe€ropus, METOH,
TpaXXIaHCKOE€ IIpaBO, TI'PaKAAHCKO-IIPABOBLIE OTHOIICHUS, Cy6'beKT TpaxJIaHCKOIr'o IpPaBOOTHOILICHUA,
MPUHOUIT AUCIIO3UTUBHOCTH, UMIIEPATUBHASA HOpMA.

Zh.S. Seitaeva, T.G. Makhanov

Dispositiveness in civil law of the Republic of Kazakhstan: as a principle,
as a method and as a category characterizing the norms of civil law

The article considers the features of the principle of disposability in the civil law of the Republic of Kazakh-
stan and its role in the legal science. It is stated that despite the fact that civilians often operate with such a
concept as the principle of disposability, the very concept does not have a clear normative legal formulation,
we collect this concept from the meaning of various articles of civil legislation. This, in turn, leads to the dif-
ficulty of clarifying this principle by the subjects of law enforcement. In this regard, it is necessary to have a
more precise and definite prescriptiveness of the principle of disposability in the civil legislation of the Re-
public of Kazakhstan. After all, the content of the main principles of civil legislation, the presence in it of a
clear formulation of the principle of disposability, depends on the decision of many civil cases. A common
characteristic of disposability in civil law as a method, as a principle and category, characterizing the norms
of civil law can be called the internally developed, interested direction of subjects of civil legal relations on
their own initiative to acquire and exercise civil rights and obligations. As a result, the authors disclose the
notion of disposability as a principle, method and category that characterizes the norms of civil law, and also
note its special significance in the sphere of civil law relations. At the same time, disposability as a principle
of civil law -organizes its structure as a feature of the civil law regulation method - ensures its operation, but
as a category characterizing the rule of law - creates an alternative to the implementation of a civil legal rela-
tionship of an action.

Keywords: civil law, the principle of law, the legal norm, the legal category, method, civil law, civil relations,
the subject of civil legal relationship, the principle of disposability, the imperative norm.
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To the question of objects of inherited relation in the Republic of Kazakhstan

Inheritance law belongs to one of the most demanded in the practical respect sub-sectors of civil law
and is known to all modern legal systems. The study of current problems of inheritance law in the
Republic of Kazakhstan is of particular value, since inheritance preserves the inextricable link be-
tween generations and indirectly contributes to the stabilization and development of civil turnover.
With the transition of Kazakhstan to the market economy, privatization, establishment of entrepre-
neurial activity freedom and other reforms, the range of objects of private property rights of individu-
als has broadened significantly which leads to an increase in the interest in Kazakhstani society in ap-
plying its forces and labor to generate income from generation to generation. The object of the heredi-
tary legal relationship is inheritance (hereditary property, «hereditary massy»), passing to the heirs.
Based on the analysis of the national legislation of the Republic of Kazakhstan the CIS countries and
other countries different approaches to determining inheritance have been identified. When writing
the article there were analyzed various points of different periods scholars’ view - pre-revolutionary,
Soviet and modern which are set out in textbooks, monographs, scientific articles, doctoral and can-
didate dissertations concerning such a concept as «inheritance», «hereditary property», «hereditary
weight». It was concluded that unfortunately in our national legal doctrine there is obviously not
enough work of the appropriate kind devoted to this problem, therefore, scientific research on this
topic is relevant nowadays.

Keywords: inheritance law, objects of inheritance relationship, inheritance property, inheritance mass,
inheritance, composition of inheritance.

Recognition of private property, entrepreneurial activity, transition to the market economy by modern
Kazakhstan led to radical changes in all spheres of society and every citizen. Article 26 of the Republic of
Kazakhstan Constitution recognizes the right of private property and the inadmissibility of its deprivation
other than by a court decision for every person residing in the territory of the Republic of Kazakhstan regard-
less of his citizenship. Also it guarantees the right of inheritance [1]. Recognition for every person and citi-
zen of the right to freely dispose of their labor and creativity, the right to engage in entrepreneurial and other
economic activities entailed an increase in the sources of income. With the transition of Kazakhstan to the
market economy, privatization, establishment of freedom of entrepreneurial activity and other reforms, the
range of objects of private property rights of individuals has broadened significantly, which leads to an in-
crease in the interest in Kazakhstani society in applying its forces and labor to generate income, from genera-
tion to generation.

The object of the hereditary legal relationship is inheritance (hereditary property, «hereditary mass»),
passing to the heirs. If we turn to the legal definition of inheritance, contained in the civil codes of different
countries, then we can distinguish three positions in the definition of inheritance:

1. Rights and duties. For example, according to Art. 1218 of the Civil Code (hereinafter referred to as
CC) of Ukraine, the inheritance includes all rights and obligations that belonged to the testator at the time of
opening the inheritance and did not cease due to his\her death [2], and according to 1113 Civil Code of Uz-
bekistan, the inheritance includes all rights and obligations, they belong to the testator at the time of the dis-
covery of the inheritance, the existence of which does not cease with his\her death [3].

2. Property, property rights and obligations - Art. 1040 Civil Code of the Republic of Kazakhstan [4];
Art. 1112 Civil Code of the Russian Federation [5]; Art. 1328 Civil Code of Georgia [6]; Art. 1922 German
civil code [7]; Art. 625 of the Civil Code of Quebec [8]; Art. 1 of the Law on the Succession of Israel [9].
For example, according to Art. 1112 of the Civil Code of Russian Federation, the inheritance includes be-
longing to the testator on the day of opening the inheritance, other property, including property rights and
obligations [5].

3. The aggregate of movable and immovable property, as well as the transferred rights and duties,
can be traced in art.382 of the Latvian Civil Code. «The inheritance is the totality, which includes
all movable and immovable property as well as the rights and obligations to be transferred to oth-
ers belonging to the deceased or declared deceased at the time of his\her actual or allegedly legal death.
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In this case the deceased or declared dead is called the testator» [10]. Similarly, this position can be traced
in Art. 724 of the Civil Code of France [11].

In the doctrine also there was no common understanding of the inheritance. D.I. Meyer, by inheritance,
understood the aggregate of legal relations that passed to the heir [12; 409]. A similar position was occupied
by G.F. Shershenevich who believed that all the relations of the former subject, which together make up the
notion of property, are transferred to a new person not as a single entity but as something integral, single.
Inheritance is a general continuity. It is simultaneously a transition of the whole complex and not just the
sum of legal relations [13; 467]. However, legal relationship as a legal link between two entities with rights
and (or) duties can not be transferred. It may cease or change with the participation of some entities, continu-
ing to exist with the participation of other entities.

K.P. Pobedonostsev under the inheritance recognized property with all rights and duties, «some unity in
which the cash and debts (activa and passiva) merge into one legal entity (universum jus), passing not to a
random invader but to known predetermined persons - heirs» [14; 484].

The Civil Code of KazSSR did not contain the legal notion of inheritance although the content of many
norms dealt with property. There was also no formal definition of property. According to V.I. Serebrovsky
property of a citizen is a collection of his\her real values that belong to him\her, including various material
objects (things); may also include rights of claim. But property can not include debts and property can not
consist of only debts [15; 55].

The Civil Code of the Republic of Kazakhstan directly establishes that the inheritance includes the
property belonging to the testator as well as rights and duties the existence of which does not cease with
his\her death. The inheritance may also include the rights necessary for registration of the property rights of
the testator which were not registered during his\her life including the right to register them (Article 1040 of
the Civil Code of the Republic of Kazakhstan) [4].

Paragraph 2 of the Art. 115 under the general concept of property combines property benefits and
rights which include: things, money, including foreign currency, financial instruments, works, services, ob-
jectified results of creative intellectual activity, trade names, trademarks and other means of individualizing
products, property rights and other property. The legal regime of things or property rights (claims) applies
accordingly to money and rights (claims) under a monetary obligation (the rights of a demand for payment of
money) [16].

The contributions of spouses, acquired during the marriage, are their common joint property. When al-
locating the share of the testator to the common joint property contributions made to the surviving spouse
should be considered [17].

Nevertheless in the literature on the concept of «inheritance» and at the present time there is no unity:
some authors under the inheritance understand rights and obligations while others proceed from its legal def-
inition.

It should be agreed with V.I. Sinaiskiy, who believed that our civil laws had adopted a view of inher-
itance mainly as a way of acquiring property. The concept of inheritance like the inheritance itselfis not ex-
hausted by the notion of the acquisition of property [18; 547].

Any citizen is a subject of corporeal and obligatory legal relations and consequently the possessor of re-
al and obligatory subjective rights and legal obligations. The fundamental proprietary right is the right of
ownership which allows the owner at his discretion to own, use and dispose of his property. In case of death
of the owner, the deceased's property right passes to his heirs, therefore the Civil Code considers inheritance
as one of the grounds for acquiring property rights (clause 2 of the Article 235 of the Civil Code) [16]. Au-
thors who understand the inheritance as a set of rights and obligations rightly proceed from the fact that the
law calls inheritance the basis for the emergence of property rights rather than property, things. However,
inheritance has always been aimed at ensuring the transfer to the heirs of not only property rights but also
various things like objects of material world, money, securities, property rights belonging to the potential
testator, considering that the deceased person is eliminated not only from the legal but also from the legal,
economic and social relations. Therefore, heirs replace the deceased and in public property relations, exercis-
ing dominance over inherited property, ensure the preservation of the inheritance from the moment of open-
ing the inheritance. It is important for them that all things, material goods belonging to a possible testator on
the right of ownership, whatever they are, they should be transferred to them as a single whole. Everyone
therefore works, acquires, and stores his\her property in order to satisfy not only his\her needs but also to
leave them behind to his loved ones. Therefore, the inheritance includes not only the right of ownership of a
particular property but also the property itself. There can be no other because «Property» without the right to
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it «loses any meaning, the basis of its existence» [19; 9]. But the right of ownership without an object of
property - property, also loses «any meaning and basis of its existence». Therefore, the inheritance includes
not only the right of ownership but also the property that belonged to the citizen before his death.

We are impressed by the definition made by K.M. Ilyasova and E.B. Babyikova who under inheritance
or hereditary property, proposes to understand the property belonging to the testator as well as rights and du-
ties, the existence of which does not cease with his\her death and on the conditions of universal legal succes-
sion pass to his\her heirs [20; 300].

Currently, the list of objects of civil rights is much broader than the composition of the inheritance. Ob-
jects of civil rights include things, including cash and documentary securities, other property, including non-
cash funds, uncertificated securities, property rights; results of works and services; protected results of intel-
lectual activity and equated to them means of individualization (intellectual property); intangible goods (Ar-
ticle 115 of the Civil Code of the Republic of Kazakhstan) [16]. But the inheritance also includes most of the
obligatory rights and obligations and some personal rights of the authors of intellectual property. All these
objects, except intangible benefits, are part of the inheritance. Paragraph 3 of the Art. 115 Civil Code of the
Republic of Kazakhstan

The personal non-property benefits and rights include: life, health, personal dignity, honor, good name,
business reputation, privacy, personal and family secrets, the right to a name, the right to authorship, the
right to inviolability of the work and other intangible benefits and rights [16].

Inheritance should guarantee the stability of not only property but also legal relationships to which a
possible testator was a participant and therefore there must be a succession of rights and obligations. Pre-
revolutionary civilians used the term «succession» [18; 546, 14; 238, 21; 484, 13; 471], in the Soviet litera-
ture both this terms and «succession» were recognized [15; 64], in the Civil Code of the RK it is a question
of «succession» (Article 344, Article 1038) [16; 4]. As B.B Cherepakhin noted the term «succession» can be
interpreted in two senses: a) continuity only in rights; b) the continuity provided by the norms of law by
which one can understand the transition from one person to another not only of rights but also of duties
[22;310].

The grounds for the creditor's change in the obligation under Art. 344 CC RK are: 1) as a result of uni-
versal succession in the rights of the creditor; 2) by a court decision on the transfer of creditor's rights to an-
other person when the possibility of such transfer is provided for by legislative acts; 3) due to the perfor-
mance of the obligation by its guarantor, guarantor or pledger who is not a debtor under this obligation;
4) upon subrogation to the insurer of the rights of the creditor to the debtor responsible for the occurrence of
the insured event; 5) in other cases provided for by legislative acts [16]. The current version of the Civil
Code of the Republic of Kazakhstan also provides for the transfer of debt (Article 348 of the Civil Code of
the Republic of Kazakhstan) [16]. The above provisions of the law confirm the provision that in the compo-
sition of the inheritance besides the things, money, other property the corresponding rights and duties are
included except for the rights inherent in the person of the testator. In particular, the rights and duties inher-
ent in the person of the testator are not the part of the inheritance: 1) the rights of membership in organiza-
tions that are legal entities unless otherwise stipulated by legislative acts or the contract; 2) the right to com-
pensation for harm caused to life or health; 3) rights and obligations arising from maintenance obligations;
4) rights to pension payments, benefits and other payments on the basis of labor legislation of the Republic
of Kazakhstan and laws of the Republic of Kazakhstan in the field of social security; 5) personal non-
property rights that are not related to property rights except for cases established by legislative acts (clause 2,
article 1040 of the Civil Code of the Republic of Kazakhstan) [4].

At present on the right of private property citizens can own any movable and immovable property in un-
limited quantity, money, securities, rights and duties that satisfy not only the needs of the owner and his\her
family members but used in entrepreneurial activities. In the event of the death of the owner all the things,
money, securities and other property that belong to him are included in the inheritance, regardless of the
place of his location.

In the literature the opinion was expressed that the heirs can not claim the sharing of the joint property
of the spouses [23; 3] and therefore the share of the deceased person should not be included in the inher-
itance in the joint property of the spouses. The fallacy of such an opinion is obvious since it does not corre-
spond to the current family and civil legislation.

In the Russian literature an opinion is expressed on the need to include unauthorized buildings in the
composition of the inheritance [24]. With this opinion one can be disagreed because the general rule on the
transfer of ownership is contained in paragraph 2 of Art. 235 of the Civil Code of the Republic of Kazakh-
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stan [16]. To determine the fate of unauthorized construction art. 244 CC which contains the concept of un-
authorized construction and unequivocally determines that a person does not acquire ownership rights to it,
therefore, he\she does not have the right to dispose of it [16]. Only after the legalization of the unauthorized
construction can be a part of the inheritance. If the unauthorized construction cannot be legalized then the
inheritance may include only those materials (things) from which it is erected.

A potential testator can be a participant of both a shared and shared joint property. In the first case the
share of the inheritance belongs to the right of common shared ownership (Article 235 of the Civil Code of
the Republic of Kazakhstan) [16] and in the second case, its share is established which is included in the in-
heritance but the inheritance is opened to the share of the deceased participant in the general property and if
it is impossible to divide the property in kind - in relation to the value of the share (clause 1, Article 1041 of
the Civil Code of the Republic of Kazakhstan) [4]. A participant in common joint property also has the right
to bequeath his\her share in common property which will be determined after his\her death (clause 2, article
1041 of the Civil Code of the Republic of Kazakhstan) [4]. Since the majority of adult citizens are married
the share of the deceased spouse which belongs to him\her in the right of marital property is most often part
of the inheritance.

Because according to Art. 1040 Civil Code of the Republic of Kazakhstan in the composition of the in-
heritance also includes the rights of existence of which does not cease with his\her death, respectively, ac-
cording to Art. 195 Civil Code of the Republic of Kazakhstan for Property Rights, along with the right to
property include: 1) the right of land use; 2) the right of economic management; 3) the right of operational
management; 3-1) the right of limited targeted use of foreign real estate (servitude); 4) other proprietary
rights (for example: easement, the right to use subsoil, the right to temporarily use the land plot that is pri-
vately owned, pledge) provided for by the Civil Code of the Republic of Kazakhstan or other legislative acts
[4; 16].

In addition to real rights the inheritance includes mandatory property rights that meet certain require-
ments. First, they belonged to a potential testator at the time of the opening of the inheritance. Secondly, they
are not connected with his personality, and therefore can be alienated. Thirdly, their passage is not prohibited
by law.

The quality of alienability is shared by most property rights and obligations of a mandatory nature. The-
se are all rights and obligations of purchase and sale and barter, permanent rents with the participation of an
individual. The inheritance includes the obligation of the donor to donate some thing to transfer the right of
claim or to release from the obligation, unless otherwise provided by the gift contract. But the right of the
donee is not included in the composition of the inheritance to whom the gift is promised (paragraph 3 of Ar-
ticle 506 of the Civil Code) [4].

As related to the person the rights of the recipient of life annuity or life-long maintenance with depend-
ents cannot be included in the composition of the inheritance (Article 530 of the Civil Code of the Republic
of Kazakhstan) [4].

The inheritance includes the rights and obligations of the landlord and employer. The rights and obliga-
tions of the landlord - a citizen who is an employer of immovable propertyto. His\her rights and obligations
under the contract for the hiring of this property pass to the heir, unless legislative acts or the agreement pro-
vides otherwise. The lender has no right to refuse such heir in entering into the contract for the remaining
term of its operation except for cases when the conclusion of the contract was due to the personal qualities of
the employer (Article 559 of the Civil Code of the Republic of Kazakhstan) [4]. At the same time the new
owner becomes a renter on the terms of a previously concluded hiring contract.

The death of the borrowing citizen terminates the contract of gratuitous use of property (loan agree-
ment) (Article 615 of the Civil Code of the Republic of Kazakhstan), the heirs of the loan recipient are
obliged to return to the lender that thing that was the subject of the loan agreement. The death of the lender
does not stop this obligation, his\her rights and duties are part of the inheritance (Article 614 of the Civil
Code of the Republic of Kazakhstan) [4].

The death of a contractor citizen terminates the contractor's obligation as related to his personality and
generates the duty of his heirs to transfer the result of the work to the customer (if work on the order was car-
ried out) documentation and materials transferred by the customer to the contractor. The rights and obliga-
tions of the deceased customer are included in the inheritance. If the citizen was the executor of services then
his death gives rise to the same legal consequences.

Some peculiarities are inherent in the transfer of the insured amount under a personal insurance contract
in case of death of the insured person. So, in case of death of the insured person who is not an insured the
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contract is subject to termination but if the death of the insured person is the insurance event stipulated in the
insurance contract this contract is executed on the terms provided for by it. In the case of the death of the
insured person who is not the insured in relation to which the property insurance contract was concluded the
rights and obligations of the insured with the consent of the insured pass to the heirs of that property and
those property rights of the insured that were the object of insurance. However, if the policyholder does not
agree to replace the deceased insured person or the heirs of the insured person do not agree to accept his
rights and obligations arising from the insurance contract this agreement is subject to termination (clause 8,
article 815 of the Civil Code of the Republic of Kazakhstan) [4].

The death of the principal or the agent terminates the contract of assignment (Article 852 of the Civil
Code of the Republic of Kazakhstan) [4]. In the event of the death of the principal, his\her heirs are required
to notify the attorney about the termination of the contract, pay the remuneration due to the attorney and in-
cur expenses incurred while executing the assignment. If an attorney dies then his\her heirs must return the
power of attorney to the trustee and also transfer the trustee's property.

Some peculiarities are also inherent in the commission's contract in the case of the death of the commis-
sion agent the contract terminates (clause 2, Article 879 of the Civil Code of the Republic of Kazakhstan), in
the event of the death of the citizen's committent, the commission agent is obliged to continue the execution
of the assignment given to him\her until the heirs or representatives of the committent proper instructions
will be received (clause 2, article 879 of the Civil Code of the Republic of Kazakhstan) [4].

The contract of trust management of property, along with the general grounds for the termination of ob-
ligations is terminated by the death of a citizen - the trustee and the liquidation of a legal person - the trustee
and in the event of the death of the physical person-founder the trusted property enters the hereditary mass
(paragraphs 1, 4, article 891 The Civil Code of the Republic of Kazakhstan).

There are special rules for transaction of rights and duties under a comprehensive entrepreneurial li-
cense contract. So, in the case of the death of a licenser-citizen his\her rights and obligations under a com-
prehensive entrepreneurial license contract pass to the heir, provided that the heir is registered or within six
months from the date of opening the inheritance is registered in as an entrepreneur, otherwise the contract is
terminated. Management of the licensed complex in the period prior to the acceptance by the heir of the rele-
vant rights and obligations or prior to the registration of the heir as an entrepreneur is carried out by a trustee
appointed by a notary in accordance with the established procedure. In case of death of the licensee the heir
enters into the contract in the part of rights and obligations relating to the transferred exclusive right (Article
909 of the Civil Code of the Republic of Kazakhstan).

The possessor could own property and personal non-property rights if he was the author of the result of
intellectual activity (Article 963 of the Civil Code of the Republic of Kazakhstan) [4].

Exclusive rights to the object of intellectual property pass in the order of universal succession by inher-
itance (Article 965 of the Civil Code of the Republic of Kazakhstan). According to the Art. 964 of the Civil
Code of the Republic of Kazakhstan the exclusive right to the result of intellectual creative activity or a
means of individualization is recognized the property right of their owner to use the object of intellectual
property in any way at their discretion [4].

In the Russian literature there is an opinion that it is expedient to include the obligation to pay alimony
to the estate and accordingly the recovery on maintenance obligations can be turned over to the inheritance
both for the purpose of paying off the debts that have arisen and to ensure payment of current payments
[25;411].

We believe that the obligation to pay alimony cannot be part of the inheritance not only because it is
expressly prohibited under Art. 3, Art. 1040 Civil Code of the Republic of Kazakhstan but also because the
recipient of alimony always inherits the obligatory share (item 1 of Article 1069 of the Civil Code of the Re-
public of Kazakhstan) [4].

All that an heir entitled to such a share receives from the inheritance under the will and (or) by law in-
cluding the value of the property consisting of items of ordinary household furnishings and use and the value
of the established in favor of such heir of the testamentary refusal (clause 2, article 1069 of the Civil Code of
the Republic of Kazakhstan) [4].

According to the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» (hereaf-
ter MF of the RK) the right to receive alimony is:

1. Disabled adult children in need of assistance of able-bodied parents (clause 1 of article 143 of the MF
of the RK).

2. To demand the provision of alimony in court from a former spouse who has the necessary means to do so:
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a) the former spouse during pregnancy and until reaching the total child of three years of age (clause
148 of the MF of the RK);

b) a needy former spouse who cares for the common disabled child before reaching the age of eighteen
years and also if the disabled child is identified as an eighteen-year-old disabled person under the I-II disabil-
ity category (clause 2, article 148 of the MF of the RK) ;

¢) a disabled former needy spouse who became disabled before the dissolution of marriage (marriage)
(clause 3, article 148 of the RK CBS).

3. Minor brothers and sisters in need of help from their able-bodied relatives of adult brothers and sis-
ters who have the means necessary for this (Article 151 of the MF of the RK).

4. Minors needing help grandchildren from their grandparents who have the necessary means (Article
152 of the MF of the RK).

5. The disabled grandfather and grandmother in need of help from their able-bodied adult grandchildren
who possess the necessary means (Article 153 of the MF of the RK).

6. Disabled persons in need who actually raised and kept underage children from their able-bodied pu-
pils who reached the age of majority (Article 154 of the MF of the RK).

7. Disabled and stepmother who are unable to work, who need help, who brought up and kept their
stepchildren or stepdaughters from able-bodied stepchildren or stepdaughters who have the necessary means
(Article 155 of the MF of the RK) [26].

A person has a complex of personal non-property rights that individualize his personality (in name, per-
sonal image, honor, dignity, business reputation, place of residence); (for life, health, sexual inviolability),
as well as the right to inviolability of personal life (privacy of a secret, the secret of correspondence, negotia-
tions, medical and other secrets) (Article 115 of the Civil Code of the Republic of Kazakhstan) [16] . These
rights are inalienable and non-transferable and therefore do not inherit. Personal non-property rights and oth-
er non-material goods belonging to the testator may be carried out and protected by heirs (art. 1040, art. 1040
of the Civil Code of the Republic of Kazakhstan) [4].

The inheritance may include the rights or obligations of certain organizational legal relations. For ex-
ample, it is the duty of the assignee to enter into the main contract if the possible testator after concluding a
preliminary contract for the sale of some property or a contract of shared construction of a residential or non-
residential premises, has died without having had the time to conclude a basic contract.

In the literature, the question of including in the inheritance of debts was discussed. Under current legis-
lation, the inheritance includes duties (clause 1, article 1040 of the Civil Code of the Republic of Kazakh-
stan) [4]. Duties are very different, including on the payment of all kinds of monetary funds applied to the
defendant in connection with non-performance or improper performance of duties. In accordance with the
Art. 1081 of the Civil Code of the RK heirs are responsible for the debts of the testator [4].

Thus, the object of the hereditary legal relationship is inheritance (hereditary property, hereditary mass).
The inheritance includes any property (movable, immovable) that belonged to a possible testator on the day
of his death, property rights and obligations, with the exception of those connected with the person.
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A.O. Hykimea

Ka3zakcran Pecnmy0yiukachbinga Mmyparepiik KYKbIKTBIK
KaTbIHACTBHIH 00beKTLIepi Macesieci TypaJibl

Myparepitik KYKbIK Ka3ipri KYKbIK KyHesepine OeNriii a3aMaTThIK KYKBIKTBIH TXKIpHOETiK TYPFBIIaH YIKSH
CypaHbICKa He cajacblHa >karaasl. Kasakcran PecrnyOnmkachlHOarbl Myparepiik KYKbIKTBIH — ©3€KTi
Macelnesiepin 3eprrey epekuie MaHbpiFa ue Oomyma. Cebebi Myparepiik yprakTapAblH apachbIHAAFbl
Y3UIMEHTIH GaillaHBICTBI caKTall, a3aMaTThIK aHHAJIBIMHBIH TYPaKTaHYbl MEH JAaMyblHa jKaHaMma acep eTesi.
Ka3zakcTaHHBIH HapbIKTBIK JKOHOMHKA MEH JKCKEIICNICHIIpYre OTyiHe, KOCIKepiK KbI3MET epKiHAIriHIH
OenrineHyiHe »oHEe e3re e pedopManapra OaifaHBICTBI JKEKe TYJIFaIapAblH JKeKe MEHIIK KYKBIFBI
HBICAH/IApHI eNlayip kebeiini. by ka3akcTaHABIK KOFaMa YprakTaH yprakka Oepyre OoJaThIH MYJIKTI aryFa,
TaOBICTEI TaOyFa OarbITTayFaH e€HOeK IeH KYIITi jKyMcayFa KbBI3BIFYHIBUIBIKTEI apTTEIpyzna. Myparepimik
KYKBIKTBIK KATBIHACTBIH OOBeKTici OOJNBINT Myparepiepre OTeTiH Mypa (Myparepiik MYIIK, «Myparepiik
Mmaccay) Tabbutaapl. Kazakcran PecnyOinkacst men TMJI ennepitin, 6acka enfepAiH YITTHIK 3aHHAMaChIHA
JKYPri3iireH Tangay[blH HETi3iHAe MypaHbl aHBIKTayFa KaTbICTBI TYPJl TY)KBIPHIMAAP aHBIKTAJFaH.
Makanansl jka3y OapbIChIHOA TYPJi Ke3eHACPIiH, SFHH PEBOJIOLMsIFA JCHIHTi, KeHec KoHe Ka3ipri 3amaH
FaIBIMJIAPBIHBIH OKYJIBIKTapaa, MOHOTpadusuapia, FhUIBIMA MaKajanap/a, JOKTOPJIbIK KOHE KaHIUAATThHIK
JMCcepTauusiapaa «Mypa», «Myparepiik MYJIK», «Myparepiik Macca» YFbIMAApbIHA KATBICTBI TYpJI
Ke3KapacTapblHa Tajjiay >Kacajblll, 3epTTeii. Bi3miH YITTHIK KYKBIKTHIK JOKTPUHAJA aTajFaH Maceiere
apHaJFaH THICTI XYMBICTapIbIH a3 €KEHJIr1 )KOHIH/Ie KOPBITHIHIBI kacainasl. OCBl ce0enTeH OChI TAaKBIPHIITKA
apHaJIFaH 3epTTeyJiep O3¢eKTi OO TaObIIAbL.

Kinm ce30ep: myparepnik KYKbIK, MYparepiik KYKBIKTHIK KATBIHACTBIH OOBEKTiNepi, Myparepiik MYIIK,
MyparepIik Macca, Mypa, MypaHbIH KYpPaMbl, Myparepik.
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A.A. Hykymesa

K Bompocy 00 00beKkTax HACJIeICTBEHHOT0 MPABOOTHOILIEHM I
B PecnyOsimke Kazaxcran

HacnenctBeHHOEe mpaBo OTHOCHTCS K OHUM M3 Hanbosee BOCTPEOOBAaHHBIX B IPAKTUUCCKOM OTHOLICHHU
HOJIOTPAcIIel TPaXKJAHCKOTO MIPaBa U M3BECTHO BCEM COBPEMEHHBIM NPAaBOBBIM cucteMaM. MccnenoBanue ak-
TyaJbHBIX Ipo0ieM HaciencTBeHHoro npasa B Pecrybnuke Kazaxcran npuobperaer ocoOyro EHHOCTb, 10-
CKOJIbKY HAaCJI[IOBAaHUE COXPAHSIET HEPa3pBIBHYIO CBS3b MEXKY ITOKOJICHHUSIMHU U ONOCPEIOBAHHO CHOCOOCT-
ByeT cTa0MJIN3aIMK U Pa3BUTHIO TpaxkaaHckoro obopora. C nepexonom Kasaxcrana K prIHOYHON SKOHOMHU-
Ke, IPUBATU3alUY, C YCTAaHOBJICHHEM CBOOOIBI NMPEAPUHAMATEIBCKOH AESTENFHOCTH M HHBIX pedopM cy-
IIECTBEHHO PaCIIUPWICS KPYr OOBEKTOB IIpaBa YaCTHOH COOCTBEHHOCTH (PM3MUECKUX JIMI[, YTO BEZET K BO3-
pacTaHHUIO B Ka3aXCTAHCKOM OOIIECTBE 3aMHTEPECOBAHHOCTH B PMIOKEHUH CBOUX CHJI M TPYAA JUIS MOIyde-
HUSI JOXOJIOB, TPHOOPETEHNS HMYIIECTBA, KOTOPOE MOXKHO IepeiaBaTh OT IOKOJICHHS K IToKoyeHn 0. O0bek-
TOM HACJIE[ICTBEHHOTO IIPABOOTHONICHUS SIBJISICTCS HACIEACTBO (HACIEACTBEHHOE MMYIIECTBO, «HACIEACT-
BEHHas Maccay), epexozsilee K HaciaeaHukaM. Ha ocHOBe aHayIM3a HAallMOHAIBHOTO 3aKOHOAATENIbCTBA Pec-
ny6usnku Kazaxcran, crpan CHI™ 1 apyrux cTpaH BbISABICHBI pa3JIM4HbIC TIOJX0/IbI ONPEASICHHS HACIEACTBA.
ITpu HamucaHUM CTaThbH ObUIM UCCIICNOBAHBI M NIPOAHATM3UPOBAHBI TOUKH 3PEHHS y4EHBIX Pa3HOTO MepHoja
— JIOPEBOJIIOLIMOHHOT0, COBETCKOTO M COBPEMEHHOT'0, KOTOPbIE M3JIOKEHbI B yueOHHKaxX, MOHOrpadusx, Ha-
YUHBIX CTaThsIX, JOKTOPCKUX M KAaHAUIATCKUX JUCCEPTAUAX OTHOCHTEIBHO TAKHUX MOHSATHH, KaK «HACJICICT-
BOY», «HACIEICTBEHHOE HUMYIIECTBO», «HACIICICTBEHHAs Macca». BbUI ceslaH BBIBOJ, YTO, K COXKaJEHHIO,
B Hallled HaIMOHAJIBHON IPaBOBOIl JTOKTPUHE SBHO HEJOCTATOYHO PAabOT COOTBETCTBYIOIIETO BHAA, IOCBSI-
MIEHHBIX 3TOH MpobieMe, T0ITOMY Hay4dHbIE HCCIISJOBAHNUS 110 3TOH TeMe aKTyaJIbHBL

Kniouesvie cnosa: HacCJICACTBEHHOE IIPaBo, 00BEKTBHI HACJCACTBEHHOTO IPaBOOTHOLIEHUS, HACICACTBEHHOC
UMYIIECTBO, HACJICACTBECHHAsA Macca, HACJIEACTBO, COCTaB HACJIEACTBA.
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The article is devoted to cryptocurrency, which is one of the most important and practical problems today.
According to researches of the authors in order to be in an equal position among the world's economic mo-
nopoly tendencies in tendency of the complex world globalization in the modern world cryptocurrency rela-
tion as an alternative method being as one of the most unique ways to overcome financial dependence is con-
sidering. Payment by the cryptocurrency today is the trend. The number of supporters of the new currency
system increases with each passing day. Naturally, the demand for is forming in capitalist society. However,
since there is no single cryptocurrency control mechanism, it is difficult to have confidence. It is not provided
and the individual control of cryptocurrency by separate countries. According to some experts cryptocurrency
may be a great driver to assign huge amounts of cash. If each state will be able to present the declaration to
control legally or improve other ways of regulation, the cryptocurrency can replace the current financial sys-
tem. And then the demand for it will increase. In comparison with Eastern Europe, cryptocurrency turnover in
the Republic of Kazakhstan officially not forbidden, therefore the association requires the adoption of the law
and it is the most urgent question in this sphere. Authors in order to resolve these problems exploring the
world practice in relations of cryptocurrency, suggesting the contribution that it will be introduced in the do-
mestic market, submit their views.

Keywords: cryptocurrency, market relation, stock exchange, competition, bitcoin, issue, currency, electronic
money, Gold fund, demand, digital transaction.

J. Connally, secretary of the US Treasury Department in 1971, said: «The dollar is our currency, but it's
a problem for you». It is said that nowadays it is the headache of all the states. The crisis is becoming more
and more expensive. The global community, which understands that the crisis is not overlooked, until it does
not escape from the currency that has been dominated over the past 70 years. In the beginning of the last cen-
tury, the priority was in the British pound sterling. Because of the two world wars, the pound stroke was lost,
and America's «green paper» began to dominate. Currently, two-thirds of the world's reserve (65 %) is in
dollars. The largest stock market, NYSE (capital of $ 16 trillion), belongs to the US NASDAQ. The dollar is
quite rooted in the world economy. Central banks of other states hold 50 % of American bonds. Many coun-
tries have saved the capital with dollar assets. Most of them are in debt to America. These two are the domi-
nating factors of the dollar: the strong US economy and a priority in the world stock exchanges. That is why
it is difficult to kill the «green paper» today and tomorrow. The world community cannot do it. Even in the
aging days, the dollar-bound reserves are in danger, shocking the entire economic system. All the countries
of the world where they know about it, they have no choice but to move slowly. The dollar can only be
«forced to regret». As the decision of that from time to time the question of introduction the alternative cur-
rency which can endure American economic sanctions is raised. However, the edge of a common solution is
unimaginable. Valeri Polkhovsky, an expert on Forex Club, explains: «there is no national currency which
can become a world currency. Whether it's a European Union, Japan or any other country, when it comes to
functioning as a world currency, the first question will be who the issuer of this money is. That is, who will
make and print this money? Someone should work hard for it, produce internal products, export them, should
work hard to earn this money and why should the other print out from air, and get it? In this case, of course,
the issuer country won't have problems as solvency. Now, when the dollar dominates, there is no any other
currency which goes forward. Therefore, to create such situation, it is necessary to have a central institute,
independent of any country. This organization should conduct the general monetary policy on a global scale.
That would be fair. The only way which won't be failure. Therefore, every time when we speak about dollars
replacement the problem will always be in it».

It is clear that the establishment of a global organization, believing it to be fair, is groundless. Everyone
is keenly interested in it, but political games will, obviously, do harm. In this regard, there is only one way
we have mentioned above.The need of second stronghold on the international arena which could resist the
magnate US and «force it to regret». According to the law, only strong can fight back strong. The first
currency to remember is the euro, which can be called the world currency. The euro is initially the second
reserve currency. 45 % of total oil sales, 65 % of Iran's oil exports are calculated in euros.However, this does
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not make much difference. Because the eurozone economy is weaker than the United States and there are no
financial resources available. The share of the world's reserves is only 15-20 %. Moreover, the membership
of the EU member states is different, and their competitiveness is not equal. Consequently, weak economi-
cally developed countries, which are in structure of Europe, are experiencing a socioeconomic crisis and
stagnant in today's difficult times. Thus, the union which collapses from within raises doubts. The second
currency that international experts often talk about is yuan. Even Chinese currency has the potential to fade
in euro. According to Standard Bank, 40 % of Chinese-African trades are now traded in yuan. Gold and for-
eign exchange reserves are also significant. Our expert Valery Polkhovsky has also welcomed China's poten-
tial. «The economy of the country, which is the issuer of the currency, that is the producer, must be large.
Nowadays, such countries are relatively small and have a considerable amount of money. Therefore, it is dif-
ficult for the existing system to change in the nearest future. Only the Chinese currency will have an impact
on the global money. It's likely to be a rival to the euro and dollar by 20-30 years». These are two of the first
things that a politician and an expert can speak about. Besides, some of the specialists speak about Japanese
yen and Russian rubles. Iran, which has reduced its sales to $ 15 per barrel, has signed an agreement with
Japan to sell oil in yens. Bearing in mind that in the oil market Iran is the largest producer of oil and Japan is
the largest consumer, for the US dollar, which for decades dominated in the oil market, it was a big threat. It
is also known that Japan has canceled the dollar in its dealings with Brazil. However, the owner of the
cheapest currency in the world financial market doesn't have a power to threaten. And Russia has reduced to
put in assets in US dollars and invested in gold more. This means that a long-term dedollarization plan has
been developed. But despite the fact that Russia's gold and foreign exchange reserves are substantial, the
share of raw materials in exports dominates. The only oil makes 25 % of all export. That is why now the dol-
lar economic space to Russia is advantageous. Even if the Russian ruble would be competitive, the econom-
ic development of the CIS, which is considered as the main partner in the economy, does not allow this.
We've listed the currencies that are visually seen and handpicked and can be competitive with America's
«green paper» above. Recently it is often discussed that electronic money bitcoin can bypass all above called
currencies Its general name is a cryptocurrency. The focus of attention is the emission center, that is, the ab-
sence of publisher. Everyone can do it. Any state may be equally emitted if it satisfies conditions and meets
the requirements of the Bitcoin system. Cost of goods and services is calculated by means of bitcoin and paid
electronically. Only the equivalent cost was set. Now, its scope is growing. So, Berlin and the University of
Cyprus declared their willingness to take Bitcoin for their tuition. Because it is also possible to exchange it
for paper money. This is the cryptocurrency exchange that goes on a global trading platform like Forex,
Libertex for seven days a week. Other currencies will only be valid for up to five business days. Now the
volume of investments in bitcoin is growing in the financial market. Because the ways of its preservation and
increase are effective. However, the bitcoin system has a great deal of risk because of its incompleteness. No
guarantee. Any country which has passed the system's requirements may withdraw funds at its own discre-
tion. Legalization of illegally obtained funds is also possible due to the absence of a cryptocurrency series.
However, international financial institutions are convinced that bitcoin will soon be promoted in the field of
electronic commerce. Obviously, in the information century where modern digital technologies develop
quickly all the issues convenient for people are top priority. Electronic commerce, cashless purchases are
rising every year. From that point of view, it is likely that the only currency to displace the dollar would be
this cryptocurrency, which is called the Internet currency. But it is all about timing [1].

There are a lot of cryptocurrency types, such as bitcoin. Bitcoin is a digital currency. Works only on the
Internet. Currency emission using the programm which indicates mathematical algorithms, goes among the
millions of computers around the world. You can buy any goods from the Internet using Bitcoin. The main
difference is that there is no organization or bank in the world which controls Bitcoin. The problem is that it
is not a bank-controlled financial operation ... whether it can be fraud? However, the cryptocurrency is be-
coming a trend of our time. So, who are the miners with the farm? What is the farm? - you are questioned.
Yes, the time when we say «farm», we imagine animals already passed. Besides tenge, the world currencies,
such as dollars and euros, may be displaced. In the future, it is not a fantasy if the cryptocurrency will replace
all of these. Cryptocurrency - electronic money. There are several types of cryptocurrency. The most popular
is bitcoin. You do not have to go to work every day to earn the bitcoin. By making some certain transactions
you can earn money sitting at home. The main tool of bitcoin is mining. The tool to check the transactions of
consumers in the system. And those who carry out this service are called miners or internet miners. One of
them is Adilbek Shungulov. He is not a specialist of IT or a wunderkind, but a simple student. He is a future
surgeon. At the beginning, he was engaged in the purchase and sale of shares in the stock exchange. He no-
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ticed the big changes of the bitcoin rather than the stock market, then he made a farm and now he earns about
150 thousand tenge per month [2].

The development of new digital technologies has an impact on any brunch of industry. Electronic
payment is a normal process and the time of electronic money comes. What does the cryptocurrency mean?
And what about bitcoin? Where and how could we use it?

The European currency has its own currency- the euro, the dollar in America, the yuan in China, and the
tenge in Kazakhstan, and now Internet has its own currency. It is called the Cryptocurrency Bitcoin. In real
life, we have to use the currency of the place wherever we go. And nobody requires the Internet users to
make payments with Bitkoin. Cryptocurrency is a free choice of free people.

The popularity of the cryptocurrency in the world has reached Kazakhstan as well. People began to
show interest in it. Many people did not go into the circumstances of the case, but turned their money into a
cryptocurrency.

As the State Revenues Committee of the Ministry of Finance of the Republic of Kazakhstan reported 2
billion tenge has been deposited into the One Coin pseudocryptocurrency pyramid in Astana (since 2015).
Investigators found that several people in Kazakhstan were acting on behalf of a foreign company One Coin
and deceived the citizens to sell the same cryptocurrency.

How did they do it? According to the materials of the State Revenues Committee, they advertise that
the cryptocurrency is unique, and its rate is rising rapidly, people can have a lot of profit in the future and
pay for goods and services with it, a multi-level bonus system for attracting new depositors, and falsifying
that the cryptocurrency is going on the world's stock exchanges in 2018. Thus, people were made to buy
trader packages from 140 to 118,000 euros. Cryptocurrency is a digital currency. Its emission and calculation
is based on various cryptographic techniques. And its functionality is decentralized in the computer network.

Cryptocurrency is a fast and reliable system of payments and money transfers based on new
technologies and non government-control.

At present, we can often see concepts such as cryptocurrency, bitcoin in any social network and
information portals. Recently, the information that it is permitted to pay a penalty for violations of traffic
regulations by Bitcoin, it is possible to pay off with bitcoins in the household appliances and electronics
shop Technodom and the Prot House sports shop in Astana was bought for bitcoin by a student was spread.
How truthful is this information? What is the cryptocurrency? And why the popularity of the cryptocurrency
increased?

It is possible to say that 2017 is a year of cryptocurrency. At the beginning of January, the generalized
market capitalization exceeded $ 18 billion. Over the past 12 months, it has grown 613 billion, or 3300 percent.
This is the best result in the history of currencies, even though the recent exchange rate has gone down.

Cryptocurrency is an electronic digital currency, the origin and tracking of this currency is based on a
cryptographic method. Cryptographic methods include systematic hashing of open key systems based on
digital signature. The word «crypto» means «secret» or «hidden» in Greek. The basis of this system is the
blockchain technology based on the acyclic graph and the consensus registry. The acyclic graph — an orgraf
in which there are no directed cycles, but there can be «parallel» ways leaving one knot and different ways
coming to final knot. Encrypted for security. Generally speaking, this term came after Forbes magazine's
2011 «Cryptocurrency» article. The first one to become the founder of the cryptocurrency was a mathemati-
cian Satosho Nakamoto in 2009. Satosho Natomoto's real name is still unknown, nobody has seen him yet. In
general, Satosho Nakomoto in Japanese means «inside a clear-thinking system». Opening an individual or a
group based on this name has been accomplished, but all failed. On October 31, 2008, Nakotomo published
an article titled «Bitcoin: A Peer-to-Peer Electronic Cash System». His profile shows that he is 37 years old
and lives in Japan. At present, there are about 3000 types of cryptocurrency. The most popular among them
are bitcoin .

Bitcoin means «coin» in English. Cryptographic methods are used to count the operations of the same
name unit and to give the protocol with the same name as Bitcoin a peer-to-peer network payment system,
to maintain and protect the system.

All transaction information is publicly available. Minor bitcoin was named «Satoshi» in honor of the
founder of 10~* bitcoin. Bitcoin can be used as a payment instrument, buy goods, pay for telephony or host-
ing, and more. Although it's an Open Source-based but anonymous, in order to store, to receive, and to send
Bitcoins, famouse as a reliable payment system, it needs a wallet with ID (address) , as well as a required
balance and a password . Only the recipient's ID will be requested for the transfer. The identifier is a
complex set of numbers and letters. For example:19n0Tg4T9TeFpT4ZTASvQxf7alLYLSJa38.
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When it comes to the systematic work of Bitcion, it is made by miners.Miners are a centralised peer-to-
peer bank. They keep the system operating and verify transactions. The other person will not be financed if
there is no miner. Nowadays miners receive bitcoins for the transactions they make on their computers.
When bitcoins are over, transaction fees will be charged. At the time, Bitcoin produced a small set of
computers. But now there are big firms dealing with it [3; 12]. The first transaction made with bitcoin was a
US citizen bought pizza for 100 bitcoins. With the current bitcoin price, it has become the world's most
expensive pizza. Originally, the cost of bitcoin was 0.4 cents, which is now several times higher than any
other world currency. A few months ago, the cost of a bitcoin was $ 20,000, and now it costs only $ 8,753.
Bitcoin's price is quite variable. However, this is not a big deal. Why is bitcoin so appreciated? According to
Kazakh economists, there is no unreasonable offer. That is why the price of bitcoin is so high as there is
demand. Currently, some of Kazakhstani people are familiar with this currency. However, this currency has
positive and negative opinion in our country. In addition, the advantages of the cryptocurrency are that the
developers say that currency protection is very high, that cyberattacks and hacker attacks are impossible, as
well as state independence and devaluation have nothing to do with it. For this reason, there are positive
trends. At present, some of the companies working with bitcoin have begun to form in our country. But they
do not conceal their suffering as a result of this bitcoin exchange rate. According to the negative opinion, this
is a questionable matter, which means giving money to the air.

One of the issues that needs to be addressed to the creditor investors is that the cryptocurrency is not
limited to bitcoin. We should cover other types of cryptocurrency. Among the largest cryptocurrencies there
is Ripple. The capitalization is about 10 billion US dollars. The enthusiasts' special attention is focused on
the speed of work and the growth of partner companies. In just a few seconds, it's capable of 1500
operations. This speed is 75 times higher than bitcoin. In November, Ripple's American Express and Banco
Santander created an international online payment line called American Express. In January, MoneyGram
International has concluded an agreement to increase the transaction speed and avoid any malfeasance. The
financier believes that this cryptocurrency can be overwhelming.

The next type is based on the Qtum, the Ethereum virtual machine. Based on the good sides of the two
popular crytocurrencies mentioned earlier. Many developers of this crytocurrency believe that many
companies will give their offers. Last month, Qtum has come to an agreement with two major Chinese
companies. China has over 200 million active users. This mining can extend anytime.

Stellar comes to terms with the clever agreements in the world of cryptocurrency. These intelligent
agreements are the basis for the formation of systematic conditions. In October, IBM signed a contract. The
Pacific Ocean banks were astonished with its technolodies.

Neo is just as clever as the other cryptocurrency. Its specificity is also de-centralized.

High speed, NANO with an architectural specificity. It can provide 7,000 transactions per second.
It only takes 20 seconds to make a payment.

If you want to pay special attention to cryptocurrency, then it is IOTA. This was the cryptocurrency
offered by Data Marketplase last year. This blockchain system allows us to see the remaining amount.
In other words, it is free for all users.

Subsequently, the cryptocurrency Monero has been rapidly developing. First of all, this cryptocurrency
ensures security and confidentiality of transactions. The demand for this cryptocurrency is not only from the
side of investors, but also the authorities.

One more cryptocurrency that can compete on a speed basis is NEM. It can handle up to 4000
transactions per second. The basis is made by the intellectual blockchain. It can adapt to different sectors of
the economy. Recently, it has come to an agreement with Malaysia and contributes to the economy.

In general, cryptocurrency is not allowed in Kazakhstan and is not forbidden too. There is no law that
regulates the cryptocurrency, there are no legislative acts. Nonetheless, the blockchain and the
cryptocurrency association exist. The Association requires the adoption of the law. Nowadays, the countries
of the Eurasian Union gradually use the cryptocurrency. At the same time, the funds of Kazakhstani people
provide foreign companies. But, according to Akishev Daniyar Talgatovich, the Chairman of the National
Bank of the Republic of Kazakhstan, the state is now conducting a study on financial pyramids, the turn will
also reach cryptocurrency.

Regarding the use of the cryptocurrency in the world. It's no secret that America is a leader in any
market. Because in the United States the world's largest stock exchanges are located, where significant
financial events take place there, namely the US dollar is the main currency formed around the world.
Undoubtedly, the United States has a great impact on the entire financial world, including the cryptocurrency
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industry. Cryptocurrency is fixed by law in the USA, it can be freely converted to any fiat currency as US
dollars and euro. Cryptocurrency brocker's boards operate legally. It should be noted that the American stock
exchanges were first to send Bitcoin to the market in 2017. At the moment the American cryptocurrency
exchange is the largest in the world. But the US does not want to say that the cryptocurrency industry is
stable. In the US, there are a lot of supporters and opponents of the cryptocurrency. US government officials,
financial monitors and major market players also expressed their mistrust to the cryptocurrency. There are
many debates. Generally, the US cryptocurrency has a direct impact on the global cryptocurrency industry.

The use of cryptocurrency in Europe. While the cryptocurrency is fully using in the United States and
Japan, Europe is only an observer. The main idea of the cryptocurrency exchange was originally formed in
Netherlands in 1980. In 2010, the European Union recognized the existence of a virtual cash flow. However,
different countries have begun to form it differently. For example, Eastern Europe has banned the
cryptocurrency and this status has survived up to this day. In Switzerland, cryptocurrency equals foreign
currency. In Bulgaria, it was accepted as financial assets and was taxed, and any retail stores, drugstores in
the country accept bitcoin. Only Germany recognized it legally, and the fiat currency was included as the
money. The amount of electronic money annually conquers Europe. At present, the European Union and the
United States are keen to create a new type of exchange of cryptocurrency to euro and dollar. Although it is
not officially announced, but there is a information that the EU has intention to create an electronic anonym
of euro. In short, Europe recognizes the cryptocurrency at the state level [4; 149].

The use of the cryptocurrency in Japan. In Japan, the cryptocurrency is legally recognized. Bitcoin
holders are protected by law and are not limited to circulation. In 2013 it was the basis of the investment.
The Japanese Finance Minister gave an interview to the media that the cryptocurrency has not yet
demonstrated its stability.

The use of the cryptocurrency in Russia. In January 2018 a revised legislative act «About digital
financial assets» was adopted. The concepts related to the cryptocurrency have received legal definitions.
The right to cryptocurrency is entered into the Digital Transactions Register. Cryptocurrency can be legally
converted into any currency and financial assets. Individuals can use no less than 50000 rubles of the
cryptocurrency. Cryptocurrency issue process is under state control. According to President Vladimir Putin,
the introduction of new digital technologies is a good solution to finance and banking.

Recommended cryptocurrency exchange. EXMO - the best bitcoin exchange in Russia. Payment
systems like Advcash, Payeer, Yandex, Qiwi are accepted. That is why many customers want to work here.
It operates with the following cryptocurrency exchange lines: Bitcoin, BCH, Ethereum, DogeCoin, DASH.

BINANCE - the largest Chinese Bitcoin exchange located in Hong Kong. It holds the leading position
in the world in terms of volume. It works with many virtual currencies.

KUCOIN was founded in 2017 and is currently a leading cryptocurrency exchange in Asia.

LIVECOIN - in this exchange market there is a possibility to translate the cryptocurrency into Russian.
It serves 60 different virtual money.

YOUBIT - serves 280 different virtual money. It offers advantageous service through MasterCard and
VISA.

BITMEX - is a popular stock exchange with bitcoin and some virtual money.

C-CEX - is one of the oldest and most popular stock exchanges. Includes 196 virtual money.

SPECTROCOIN - offers 25 types of currency to release and to implement. The best of the currency
exchange market. Only BitCoin and DASH are used.

POLONIEX - is an American exchange of international rankings. It is on the 8th place in size.
It performs only in English [5; 212].

Recently, Astana has opened a new stock exchange instead of the Expo International Exhibition. It will
be launched in January 2018. It is also reported that this stock exchange may be dealing with a
cryptocurrency.

Last week, the well-known financial publisher Forbes announced the most successful people in the
cryptocurrency exchange:

1. Chris Larsen's fortune is estimated in $ 7.8-8 billion. Larsen has 5.2 billion in a cryptocurrency
XRPs . He made great money from Ripple.

2. Joseph Lavin's fortune is estimated in $ 1-5 billion. He is the founder of Consensys and Ethereum
platforms.

3. The CEO of Binance, Changping Zhao's fortune is estimated in $1.1 billion to 2 billion US dollars.

Cepus «[lMpaBo». Ne 3(91)/2018 145



R.A. Tokatov, Zh.T. Myrzaliyeva

4. Brothers Cameron and Tyler Winklevoss' fortune is estimated to be 0.9-1.1 billion US dollars. They
have succeeded by successfully investing on bitcoin for 6 years.

5. Inheritor of the bank Matthew Mellon 0.9-1.0 billion US dollars.

6. General Director of stock exchange Coinbase Brian Armstrong is 0.9-1.0 billion US dollars.

7. Matthew Roszak possesses 0.9-1.0 billion US dollars. He has expanded through investment, ICO,
bitcoin.

8. The investor of the system Ethereum Anthony Diiorio is 0.75-1.0 billion US dollars.

9. Brock Pierce is 0.7-1.0 billion US dollars. He is the cryptocurrency investor.

10. Michael Novograts is 0.7-1.0 billion US dollars. He has come to the fortune by investing and
selling the cryptocurrency [6].

The President of the Republic of Kazakhstan Nursultan Nazarbayev offered the world a common
cryptocurrency. «Because of the transformation of the world financial architecture, there was a need to speak
about this. It's the time to take seriously the question of introducing the international payment system. It will
save the world from currency wars, speculation, commerce conflicts, volatility in the market. Currency must
be a simple, with open emission mechanism that should be convenient for consumers. Due to digitalization
and development of blockchain technology it should be in the form of a cryptocurrency». «Today it is
necessary to transform the world financial architecture. It's time to look seriously at the issue of introducing
an international payment unit. It enables the world to cope with currency wars, frauds, eradicate trade
relations, and reduce fluctuations in the market. The currency should be simple, user-friendly. It would also
be possible to create a computing unit in the form of a crypto-currency, taking into account technology
development, digitalization. This currency should work for users all over the world», the President of
Kazakhstan said. The head of state suggested to create G-Global so that not only G20 countries could
participate, but also more states had such possibility. According to the President, the global currency can be
introduced through the creation of a pool of central banks, for example by creating a special committee under
the UN. «All countries should have an equal and fair representation. We shouldn't just have to tell it but
solve it», said N.A. Nazarbayev at the Astana Economic Forum [7].

«The advantage of digital transactions is that it is faster than banking transactions and does not need a
broker», says Magdalena Isbrandt, managing director of Bit Trust Services, the world's first bitcoin bank.
According to her, in this case the commission will not be at all or at a very low level. Information about all
transactions is registered in a single open register. However, it is difficult to control the transactions made in
the electronic currency system. This is because there is no need for personal data to make transactions
through the world's most popular cryptocurrency bitcoin. Cryptocurrency trading stock exchanges say that
there is no inflation in the cryptocurrency. The reason is that its value does not depend on the gold fund,
which is just like ordinary money. However, according to information provided by stock exchanges, «bitcoin
is more reliable than gold, since it is produced only up to 21 million coins». In addition, the system in the
cryptocurrency exchange is not a public body and not controlled by any centralized organization. There is no
limit to a network user, he could send to any person and in any extent he would like. According to experts,
the system of cryptocurrency is now the most reliable system. It is called «blockchain». This innovation has
been triggered by this cryptocurrency. But its capabilities are not limited to electronic money. Today many
countries and large corporations are studying it. Although the head of state offered to introduce a global
virtual currency, it do not have legal status in our country. The National Bank is still exploring this topic. To
this end, the financial regulator has a working group that analyzes financial technologies, such as
cryptocurrency and currency surrogates. But at the beginning of the year the National Bank has warned about
the activities of companies operating in cryptocurrency in the country: «The National Bank is now
announcing that in Kazakhstan, there are operating such organizations that use the cryptocurrency and
provide investment services to the population. These organizations offer Kazakhstani people to invest in cash
for the purpose of buying a cryptocurrency, and to participate in their programs through the Internet in
cashless mode». In short, there are elements of financial pyramids in the business of companies that want to
profit from the cryptocurrency.

When we started writing this article, we completely opposed the cryptocurrency. We noticed that the
opinion of many people was negative. Research has shown that the global market has moved to a new level.
It is possible to notice that the world market makers start to practice it. Now, we believe that digital
technology can be viewed as a new initiative for the cryptocurrency. In the Republic of Kazakhstan it is
necessary to implement the law on the cryptocurrency and to keep the cryptocurrency under state control
and, as the President says, to create a common cryptocurrency. Nevertheless, time will necessarily indicate
which opinion is right.
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P.A. Tokaros, XK.T. MbIp3asineBa

HapbIKThIK KaThbIHACTAPAAFbI KPUNITOBAJTIOTA KIHE HUPPJIBIK OoJ1amaK

Makana Ka3ipri TaHIarbl aca MaHbI3bI 9pi TAKIPHOETIK aJaHAATYIIBUIBIK TYFBI3BII OTBIPFaH MOCENENepaiH
0ipi — KpHUNTOBAJIOTara apHanFaH. ABTOPJIApAbIH 3epTTeyiepiHe cyiieHeTiH Oojcak, Ka3ipri TaHIArbl
Kypaeni onemzik skahanpaHy ypaiciHe oNeMIIK SKOHOMHKAJIBIK —aJIIAybITTap apachlHa HapBIKTBIK
KaTbIHAcTap/a Tepe3eci TeH Iopee[e TYCY YLIH KapXKbUIBIK TOYCNIUIKTEH IIBIFY JKOJAapbIHbIH Oipereiti
peTiHAe KapacTBIPbUIBIT ~OTBHIPFAH KOJNJIAPAbIH OajaMachl peTiHJIEe KPHUITOBAIIOTA KAThIHACTAPBIH
KapacTelpyna. Kasipri Tanga KpUNTOBAJIIOTaMEH TeJIeM jkacay TpeHnke aifHannsl. KyH eTkeH caiiblH jkaHa
BAJIIOTA JKYHECIH KOJJAyIIbUIap CaHBl Ja apTyfga. OpHHE, KalUTAINCTIK KOFaMia CYpaHBICKA YCBHIHBIC
Kanbmracansl. bipak KpUNTOBaTIOTAHBIH Olp OPTAJBIKTaH OaCKapbUIATHIH TETirl OOJMaraHIBIKTaH, OFaH
CeHIM apTy Ja KMbIH. KpunToBaioTaHBIH 9p efjie JkeKke OakbuIays! 1a skoK. Keibip capanmis-MmaMaH ap IsIg
alTybIHILA, KPUNITOBAIIOTa KOMAKThI Kap KbIHBI )KBIMKBIPFBICH! KEJICTIHICD YIIiH YJIKEH ApaiiBepre aifHasbln
KeTyi e MyMKiH. Erep op Memeker 3aH xy3iHae Oakbuiay xxacayra AeKJIapalys YChblHA ajica HeMece e3rele
perTey TocuIAepiH JKeTinaipce, KPUINTOBaIioTa OYriHri KapiKbl KyieciH ammacteipagpl. OFaH cypaHbIC Ta
Oipaen aptazabl. Ocbl MocesnenepAi Melly MaKcaTblHIa aBTOpJIap KPUNTABAIIOTA KAThIHACTAPBIHBIH, QJIEMJIIK
TOKIpUOECiH 3epTTel OTHIPHIIN, OTAHBIK HAPBIKKA TUTI3ep YJICCIH MIBIHAAIM O31HAIK MiKipJIepiH YChIHFaH.

Kinm ce30ep: KpUNTOBAIOTA, HAPBIKTHIK KATBIHAC, KOP OMPIKachl, 09CEKeIeCTiK, ONTKOMH, IMUCCHS, BAITIOTA,
QJIEKTPOH/IBI aKIIIa, AJITHIH KOP, CYPaHBIC, IH(PIBIK TpaH3AKIIHS.

P.A. Tokaros, JK.T. MsIp3anueBa

Kpunrosaniora nu nndposoe dyayuiee B pbIHOYHBIX OTHOLICHUSIX

Crathsl MOCBSAILIEHA OHON U3 HauboJee BaXKHBIX U MPAKTUYECKUX NMPOOIeM Ha CETOAHSIIHUI JeHb — KpHII-
ToBanmoTe. COracHo MCCIeN0BaHUAM, YTOOBI OBITH PAaBHBIM IO TOJOXKEHUIO CPEJH MUPOBBIX 3KOHOMHUE-
CKMX MOHOIOJIUCTOB B TEHICHINH CIOKHOH MHPOBOI III00aIH3aiM B COBPEMEHHOM MHpE, KPHIITOBAJIIOT-
HOE OTHOIIEHHE PAcCCMATPUBACTCS aBTOPAMH KaK OJJMH M3 YHUKAJIBHBIX CIIOCOOOB IIPEOI0IeHHsT (PHAHCOBOH
3apucuMocTy. Omlata KpUITOBAIIOTON Ha CErOJHIIIHUNA AEHb sABIeTCA TpeHAOM. M ¢ kaxapM 1HEM yBe-
JMYMBAETCS YUCIO CTOPOHHHUKOB CHCTEMBI HOBOHM BamlOTHL. Pasymeercsi, B KaMTalIMCTHYECKOM OOIIECTBE
(bopmupyercs cripoc Ha 3anpoc. OHaKO, TaK KaK Y KPUITOBAIIOTHI HET €AMHOTO YIPABIIAIOLIEr0 MEXaHU3Ma,
TpyIOHO el oka3aTh jJoBepue. He obecredeH u MHIMBUAYaTbHBI KOHTPONb KPHUITOBAMIOTHI OTAENBHBIMU
crpaHaMu. Ilo cioBaM HEKOTOPBIX 3KCHEPTOB, KPUNTOBAIIOTA MOXKET SABISATHCS OONBLIMM JpaiBEepoM st
MPUCBaNBaHUs OTPOMHOM CyMMBI JEHEKHBIX cpecTB. EciM Kaxaoe rocyAapcTBO CMOXKET NMPEACTABUTD JEK-
JIapaIyio Ha KOHTPOJIMPOBAHKE Ha 3aKOHHOM OCHOBAaHUH WIIM HAHJeT Ipyrue CocOObl PeryJHpOoBaHUs, TO
KPHIITOBATIOTa MOXET 3aMEHUTH HBIHEIIHIOI (PHHAHCOBYIO cucTeMy. M Torma cripoc Ha Heé yBenmmuurcs. I1o
cpaBHeHnIo ¢ Bocrounoit EBpomoii obopor kpunroBamotsl B PecryOmmke Kasaxcran oduimansHo He
3ampelleH, B CBSI3M ¢ YeM TpeOyeTcst IPUHATHE 3aKOHA, UTO SIBJISICTCS CAMbIM aKTyalbHBIM B 9T0i1 cepe. AB-
TOPBI B LIENAX PEIICHHUs MPOOIIEM, HCCIEYsI MUPOBYIO MIPAKTHKY B OTHOIIEHUH KPUITOBAIIOTHI, MPEToaras
BKJIaJl, KOTOPBIil OHA OYy/I€T BHOCUTH B OT€UECTBEHHBIH PHIHOK, IPEACTABUIIN CBOE MHEHHE.

Kniouesvie cnosa: xpunToBaloTa, PHIHOYHOE OTHOIICHHE, ()OHIOBAsI OUpPKa, KOHKYPEHLUs, OUTKOUH, 3MHUC-
CHsl, BAJIIOTA, DJIEKTPOHHBIE EHBI'H, 30J10TOH (QOHJ, cripoc, (poBast TpaH3aKIIHL.
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The place of surrogate agreement in civil law contracts system

This article is devoted to the problems of legal regulation of surrogate agreement. The relevance of the re-
search due to the fact that at present time in the Republic of Kazakhstan surrogate agreement is not enough
regulated legal construction that, in turn, affects the legal practice. The legal essence of surrogate agreement,
its law nature is considered in this article. The study of several models of surrogate agreement and their ele-
ments, including the scope of the contract, subject structure and other terms that pass on the essential charac-
teristics of the contract is carried out by authors on the basis of the analysis of different points of view of top-
level scientists in the sphere of contract and family law, with a purpose to finding of an optimum construc-
tion. Taking into account the law enforcement practice, the theoretical features of surrogate agreement con-
struction, as well as different points of view, characterizing the contemporary level of exploration of this is-
sue, the authors draw conclusion about the independent place of surrogate agreement construction in civil law
contracts system. Having a superficial similarity with the group of obligations on rendering of services sur-
rogate agreement significantly stands out from this group of special requirements for subject composition and
terms of its execution, which proves that the legal nature of these contracts is different.

Keywords: surrogacy, assisted reproductive technologies, surrogate agreement, legal nature of surrogate
agreement, the essential terms of surrogate agreement, subject structure of surrogate agreement, compensated
rendering of services, the legal nature of the contract.

Development of medicine in the sphere of reproductive technologies gives hope to those people who are
desperate to have children of their own. But, as is often the case, the development of science advances the
moral and legal adaptation of society to its new achievements. Legal support of surrogacy, as well as other
programs based on reproductive technologies of today - one of the most difficult issues in modern legal prac-
tice, organize and develop the general trends of development which today is almost impossible.

Let return to the statistics. According to the Ministry of Health of the Republic of Kazakhstan data to-
day infertile couples are in the order of 12-15 per cent of the total population, or 30-35 percent among cou-
ples. On this basis, about 7000 pairs per year require the use of assisted reproductive technologies. This
number can be increased several times since as the national mentality often prevents to speak openly on the
subject and apply to health services. In terms of the World Health Organization this scale should automati-
cally output the problem at the state level, given that this fact affects the overall demographic situation across
the country [1].

It should be noted that partly the creation of necessary conditions conducive to the procreation and edu-
cation of children, increasing the role of family relationships, prestige of motherhood and fatherhood helps to
solve this problem. In our country this problem is tried to solve at the legislative level, making the rules gov-
erning the process of assisted of reproductive technologies. In particular, the Code of the Republic of Ka-
zakhstan «On people's health and health care system», which laid the legal basis for surrogacy was adopted
September 18, 2009 [2], the Rules of assisted reproductive methods and technologies approved 30 October
2009 by the order of acting Minister of Health of the Republic of Kazakhstan Ne 627 [3], the Code of the Re-
public of Kazakhstan «On Marriage (Matrimony) and Family», which contains a chapter 9. «Surrogacy and
use of assisted reproductive techniques and technologies» enacted January 7, 2012» [4].

All this contributes to the popularity of surrogate agreement among married couples in the Republic of
Kazakhstan. However, despite the fact that the legislation on surrogacy in Kazakhstan gradually formed, in
legal doctrine there is still no common understanding of the legal nature of the construction of surrogate agree-
ment that dictates the need for a separate scientific researches on these issues, and confirms its relevance.

The concept of assisted reproductive technologies is formulated in Article 1 of the Code of the Republic
of Kazakhstan «On Marriage (Matrimony) and Family», according to which the assisted reproductive meth-
ods and technologies are complex medical procedures for diagnosis, treatment and rehabilitation, aimed at
correcting the reproductive activity of citizens [4]. Surrogacy is related to these methods.

Surrogacy is a bearing and birth of the child (children), including cases of premature birth, according to
the contract between the surrogate mother and the spouses with the payment of remuneration. In turn, the
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agreement of surrogacy - a notarized written agreement between persons of Marriage (Matrimony) and who
wish to have a child and a mother, which gave its consent to the bearing and birth of a child through the use
of assisted reproductive methods and technologies [4].

Despite the fact that at the legislative level definition of surrogacy contract is fixed, in theory there is no
unanimity in the understanding of its essence, what is more, the scientists propose different constructions in
support of the fact of its existence in the legal reality. For example, some authors believe that the agreement
on surrogacy should not be considered as a civil contract and, accordingly, it is unacceptable to use the civil
legislation on contracts. Other authors believe that this agreement in accordance with Art. 157 of the Civil
Code of the Republic of Kazakhstan should be classified as void transactions, as violating the foundations of
morality and law [5].

Analyzing the data points of view, we can say the following.

In accordance with sub-section 1 of Article 100 of the Code of the Republic of Kazakhstan «On peo-
ple's health and health care» surrogate motherhood is a bearing and birth of the child (children), including
cases of premature birth, according to the contract between the surrogate mother and the spouses with the
payment of compensation [2]. Based on this, we can draw the following conclusions: the parties to the
agreement are the surrogate mother, on the one hand, the couple - on the other, this contract is commutative.

According to sub-section 1of article 54 of the Code of the Republic of Kazakhstan «On Marriage (Mat-
rimony) and Family» surrogate agreement shall be in writing in compliance with the requirements of the civ-
il legislation of the Republic of Kazakhstan and shall be subject to mandatory notarial certification [4].
Therefore, given the fact that the contract of surrogacy is not directly named in the Civil Code of the Repub-
lic of Kazakhstan, it is related to a system of unnamed civil legal contracts, the conclusion and the imple-
mentation of which is governed by the general rules of civil legislation despite the fact that the institution of
surrogate motherhood is not an institution of civil law.

The legal nature of the legal entity or a civil legal contract is to identify the necessary conditions for its
conclusion, the basis of which is determined by its origin and then, to what kind of legal phenomena it be-
longs.

Range of views of scientists is very different. From denial of surrogate agreement as the existing legal
phenomenon to reckoning it to various types of civil contracts. Most recent ones inclined to think that this
agreement is similar to the contract of compensated rendering of services, and therefore, it should be subject
to the regulations of the compensated rendering of services.

For example, according to E.S. Mitryakova, surrogate agreement has a nature similar to those of civil-
legal agreements, as lease, service contract, contract of sale [6; 72]. E.V. Stebleva considers that the agree-
ment of surrogacy has family-legal nature altogether, because on the basis of signed parties surrogate con-
tract surrogate mother agrees to bear and give birth genetically stranger to her child for genetic parents (par-
ent), provided that the child's conception occurs through procedures of in vitro fertilization and embryo im-
plantation obtained using gametes of genetic parents and genetic parents (parent) agrees to provide s surro-
gate mother with necessary conditions for pregnancy and childbirth [7; 9].

Ye.A. Batler points out that in order to understand the species of a surrogate agreement it is necessary
for a start to determine what serves as its subject: the rendering of services or performance of work? There-
fore, in order to qualify the legal nature of the agreement it is necessary to define its subject, which includes
what the aim relationship; subject composition and the resulting rights and obligations.

According to Art. 683 of the Republic of Kazakhstan Civil Code on the compensated rendering of ser-
vices agreement performer undertakes, by the Customer to provide services (to perform certain actions or
carry out certain activities), and the customer agrees to pay for such services [8]. If we imagine that a mar-
ried couple acting as a customer, and the surrogate mother in the role of the performer, who for hatching re-
ward for a couple a child, at first glance, based only on the determination of the contract, it is possible to
agree with the fact that the contract of surrogacy follows from the nature of compensated rendering of ser-
vices agreement.

However, the need for more detailed analysis of the surrogate agreement and compensated rendering of
services agreement is appropriate. As far as they are identical, or still different contractual structure in their
nature.

As mentioned above, an essential condition for conclusion of any kind of contract is its subject. In this
regard, it appears that the identification of the legal nature of surrogate agreement is not possible without
defining its subject matter. On this occasion, there are several points of view. According to a first one, sub-
ject of the contract are the actions that should be made on this contract [9; 78]. It is the opinion of the majori-
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ty of researchers, considering as a subject of surrogate agreement, the actions in the form of services of a sur-
rogate mother as a commitment to the development of the newborn human embryo into a child.

For example, Borisova T.E. writes that the surrogate mother grows implanted her embryo. She gives
him the internal environment of her womb. Her body, lifestyle and actions since the conclusion of surrogate
agreement are targeted at creating favorable conditions, the normal uterine development and subsequent
prosperous childbearing [10; 65]. From this comes out is that the process itself is important, that is service.
Similarly Mitryakova E.S. considers, according to which the provision of paid services of a surrogate mother
for bearing and birth of genetically alien to her child for further transmission to customers serves as the sub-
ject of surrogate agreement [6; 78]. On this basis, she believed that an agreement of surrogacy follows from
the compensated rendering of services and has a similar nature. And in view of this circumstance,
E.S. Mitryakova offers to legislator «to take into account the undeniable similarities surrogacy agreement
with a compensated rendering of services agreement and include it in the list of contracts, which are covered
by chapter 33 of the Civil Code of the Republic of Kazakhstany [6; 86].

And this, despite the fact that sometimes the surrogate agreement, by its legal nature, is gratuitous, alt-
hough it should be noted that in most cases it is compensated in nature and, accordingly, has the features of a
service agreement.

The second view identifies the subject of the agreement with the object of the legal relationship which
arises from it. The grounds for the existence of such differences in the approaches to the definition of the
contract subject are given by the law itself. The subject of the contract is identified with a particular object
in the Civil Code of the Republic of Kazakhstan. For example, the things (goods) are as the subject of the
contract of sale. In addition, some necessary actions on this property are included into the subject of the con-
tract as a transaction in addition to specifying the subject of future legal - obligations. For example,
Zhuravleva S.P. wrote in his works that, in view of the theory of contract law exactly the object of the con-
tract is regarded as a «powerless» means, thing which transferred under the contract. Thus, in view of the
current conventional practice, the embryo is subject of contract, for which actions are performed by implan-
tation, nurturing, birth and transmission to potential parents being directly subject of the contract. In addition
to services provided by a surrogate mother to potential parents, in some cases, the subject is also included
services of the institution on the medical support of the contract. It seems that the position of «subject - ob-
ject» of the contract is the optimal contract in the framework of the theory of contract law [11; 10].

In our opinion, it is necessary to agree with the authors, who believe that the subject of surrogate
agreement should include only the obligations of the parties under the nurturing of the child and payment of
«compensation», but not the embryo as an object for which implantation and development activities are
made. Such arguments may sound unfamiliar from the moral point of view active in the community, because
the person cannot be the object of relationships, but only as subject. As well as the surrogate mother cannot
act as the object, for example, lending herself to hold a fertilized ovum.

Compensated rendering of services agreement in the same way as any other contract, has its own sub-
ject. And here it is possible to trace some resemblance to the surrogate agreement, as process - providing a
variety of services for a fee is important in the compensated rendering of services agreement.

It should be noted that the surrogate agreement and the compensated rendering of services agreement
are focused solely on the process of actions, not to the final outcome materialized, in contrast, for example,
by works contract, where the result must be guaranteed the material object. Exactly it is upon consumption.
The contract of surrogacy, as well as in the compensated rendering of services agreement has no such guar-
antee. This is confirmed by Art. 55 and 57 of the Code of the Republic of Kazakhstan «On Marriage (Matri-
mony) and Family», according to which the surrogacy contract should contain: Data of spouses (customers)
and surrogate mother; order and terms of payment of material costs for the maintenance of a surrogate moth-
er; rights, duties and responsibilities of the parties in case of default of contract terms; the amount and proce-
dure of compensation; other conditions, including force majeure circumstances [4].

And among the surrogate mother's duties such duties are as: to introduce to customers the medical re-
port about her physical, mental and reproductive health; to observe by a doctor regularly and strictly follow
his recommendations and destinations; to inform the people concluded the agreement with her on the course
of pregnancy at the intervals specified in the contract of surrogate motherhood; to convey a child born to per-
sons who have concluded with her the contract of surrogacy [4].

Of course, signing a contract of surrogacy, the result is expected, but the essence of the agreement is
that the surrogate mother exactly is nurturing the child. And the contract will be valid, even if the result did
not meet the expectations of participants of legal relations. The same happens with the compensated render-
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ing of services agreement. Regardless of the result achievement agreement will be entitled to its legal exist-
ence. For example, getting a massage course does not guarantee the fact cure for a particular disease, but is
an independent medical service, on the occasion of the implementation of which is the paid services.

Surrogate agreement is usually made between the surrogate mother and the child's biological parents.
Simultaneously with the agreement of surrogacy spouses (customers) conclude an agreement with the medi-
cal organization applying assisted reproductive methods and technologies, which will provide the relevant
services. That is in fact there are two independent contracts: between the couple and the surrogate mother - a
contract of surrogate motherhood; between spouses and medical organization - the compensated rendering of
services agreement, as in accordance with sub section 2 art.683 of the Civil Code of the Republic of Kazakh-
stan medical services are covered by the rules of compensated rendering of services agreement [8], and the
use of assisted reproductive methods and technologies - is a group of methods and medical procedures.

Surrogate agreement is consensual agreement, as the rights and obligations arise for the parties from the
moment of date of the Surrogate agreement and not from the moment of delivery of the thing date or the oth-
er action. Compensated rendering of services agreement has similar nature. The rights and obligations of the
parties also arise from the moment they reach an agreement in this contract.

Both agreements are reciprocal, as carry certain rights and obligations for all parties of these relations.

Compensated rendering of services agreement is a bilateral; on the one hand, it is the customer, on the
other - a performer. Surrogate agreement is also bilateral. However, along with this agreement, it is neces-
sary to conclude a new treaty, without of which the contract of surrogacy cannot be executed because it is
impossible to bear a child by a surrogate mother without transfer of the fertilized embryo into the uterine
cavity of a surrogate mother. And these actions are carried out within the framework of a compensated ren-
dering of services agreement concluded by the spouses with the medical organization. It turns out that these
contracts are related. The need to conclude additional contracts for the performance of classical contract of
compensated rendering of services available. This also manifests a certain difference between the two ana-
lyzed agreements.

Surrogate agreement may be concluded for a fee or free of charge. This follows from the list of those
material costs which the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» refers
to the category of the duties of the spouses. Among them, the material costs: for the maintenance of a surro-
gate mother; associated with the passage of medical examination by surrogate mother; related to the applica-
tion of assisted reproductive techniques and technologies; on medicine services of a surrogate mother during
pregnancy, childbirth, and for fifty-six days after birth, and in case of complications related to pregnancy and
childbirth, to pay the expenses for seventy days after birth [4]. In this list there is no obligation of the spouses
to pay the fee a surrogate mother.

In turn, the compensated rendering of services agreement by itself implies retribution, which is reflected
in its name, that is, in this agreement provision of services by service provider to service taker is performed
for a fee.

However, some authors believe that the process of bearing a child - this is the service for a concrete fee.
For example, A.A. Pestrikova argues that in the contract between the prospective parents and surrogate
mother - the subject of the contract is to provide a kind of service for which the surrogate mother receives
compensation [12; 78].

In our opinion, it is difficult to imagine that the surrogate mother, nurturing, and is giving birth to a
child, thus, has render a service or performs a specific job. Services and works, as objects of civil rights, al-
ways have a value of the estate. To estimate life and the birth of a child or to calculate the exact or approxi-
mate cost of surrogate mother's actions is not possible, either legally or morally. Payment for medicine ser-
vice, nutrition and other conditions, which are set by the parties in the contract - do not make an agreement
for compensation, as these costs should be considered as necessary costs, like, for example, costs of materi-
als, forming part of the work required under the contract. Thus, monetary compensation may occur as grati-
tude, that's why it is the prerogative of the parties, which may appear as an additional condition in the con-
tract, and not as a well established rules prescribed in legislation level.

Not less important is the form of the conclusion of analyzed contracts. Compensated rendering of ser-
vices agreement often consists in simple writing form. At the same time, oral form of its conclusion is ac-
ceptable, for example, the services of a stylist or barber, which in turn provides for compensated rendering of
services agreement. The legislator strictly spelled out the shape of its sentence for surrogate agreement.
Thus, according to Article 54 of the Code of Republic of Kazakhstan «On Marriage (Matrimony) and Fami-
ly» surrogate agreement shall be in writing in compliance with the requirements of the civil legislation of the
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Republic of Kazakhstan and shall be subject to mandatory notarization [4]. On this basis, it is possible to
formulate a conclusion that the surrogate agreement is always in writing only, which clearly regulates the
rights, duties and responsibilities of the parties. In addition, the contract shall be subject to mandatory nota-
rization. This is connected to the fact that the notarization procedure allows the identification of the actual
will of the parties (by checking the identity and authority of the persons signing the deal, they clarify the
content of the transaction and of the consequences of the transaction), check the legality of the transaction
and undeniably, protection of rights abuses interests of the parties. Except as noted, a notarized form of con-
tract is another important guarantee of the rights and legitimate interests of not only the parties of contract
under consideration, but also the legitimate rights and interests of the future child and the interests of society
and the state, which significantly affected in connection with the conclusion and implementation of the sur-
rogate agreement.

For non-compliance with the agreement of surrogacy written form and notarization entails the fact of its
invalidity in connection with the defect will, which does not happen with the compensated rendering of ser-
vices agreement.

It is necessary to pay attention to the subject composition of the analyzed agreements. Thus, the sub-
jects of a service agreement are - the Service Provider (contractor) and service taker (customer). The Civil
Code of the Republic of Kazakhstan does not contain any restrictions regarding the subject composition of
compensated rendering of services agreement, so it is necessary to focus on the general rules of citizens and
legal entities participation in public circulation. For example, a customer of audit services or executor of the
contract for the provision of telephone services can only be a legal person. Medical, educational activities
subject to licensing, therefore, the executor of the contract for the provision of these types of services is the
person who has the license to engage in private practice. From this it is possible to conclude that the service
provider is always the person entitled to the production of paid services, i.e. business activity, the customer
can also be any subject of civil law.

Thus, the legislator doesn’t have clear restrictions to the subject composition for the compensated ren-
dering of services agreement, but only general rules are used.

In turn, such restrictions are in surrogate agreement. The parties in the contract of surrogacy are cus-
tomers (potential parents) and the surrogate mother. And, based on the requirements of the law to the parties
of contract, it can be concluded that not everyone can be a participant. For example, a woman who wants to
become a surrogate mother must be between the ages of twenty and thirty-five years old, have a satisfactory
physical, mental and reproductive health, confirmed by the conclusion of the medical organization, as well as
having their own healthy child [4]. As we can see, not every woman can become a surrogate mother, and the
only one that meets the age and medical requirements. In addition, men are excluded from this group of sub-
jects. Customers under the contract of surrogacy can only be spouses. According to sub section 26 of Article
1 of the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» marriage is an equal
union between a man and a woman, entered into with the free and full consent of the parties in accordance
with the law of the Republic of Kazakhstan, with the intent of creating a family, generating property and
moral rights and duties between the spouses [4]. On this basis, it is possible to formulate a conclusion that
surrogate agreement sets strict requirements for the subject composition.

Thus, the existence of certain requirements to the subject composition of the contract of surrogacy al-
lows it to be distinguished from a compensated rendering of services agreement.

Another condition, which allows to distinguish an agreement of surrogacy from the compensated ren-
dering of services agreement, is that surrogate mother can and should perform the service personally in the
contract of surrogacy, that is, without the transfer of her rights to third parties, which is not the compensated
rendering of services agreement where third parties can be held for the performance of services or works un-
der the contract.

In addition, the compensated rendering of services agreement by its legal nature, is public. This means
that the agreement does not limit the scope of, and binding manner should apply to all, which is not the sur-
rogate agreement, which is not public, but rather has the personal character for participants of these relations.

Thus, analyzing the contracts, we are seeing some differences. The assignment of surrogate motherhood
agreement to the compensated rendering of services agreement only under the terms of its retribution in the
form of remuneration, in our opinion, it is not accurate, because the surrogate agreement can be signed, and
at no charge.

Based on the above, we can conclude that the similarity is between the analyzed agreements, but this is
not enough to recognize the agreement of surrogacy as a kind of compensated rendering of services agree-
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ment. In addition, in our opinion, the contract of surrogacy has individual features that do not allow us to
attribute it to any type of contracts, and thereby give good legal basis to allocate it as an independent form of
a civil contract.
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A3aMaTTBIK-KYKBIKTBIK KeJiCiMIIapTTap Kylecinaeri cypporar
aHa 001y KeJiCiMIIAPTHIHBIH OPHbI

Makaia cypporar aHa 6oy Typajbl KeliCiMIIAPTThI KYKBIKTHIK PETTEy MOCeJeCiHe apHaifaH. 3epTTeyliH
e3ekTulri Kasipri yakeitta Kasakcran PecmyOnmkaceiHma cypporaTr ana Oody Typamsl KelliCiMIIapT
JKETKUTIKTI KYKBIKTBIK TYPFBIZIAa PETTENIMEreH, Oy o3 Ke3eriHae KYKbIK KOJIaHy TakipuOeciHe acep eryze.
ABTOpIap cypporat ana 601y TypaJibl KeliCiMIIapTThIH KYKBIKTBIK MOHI, OHBIH 3aH/bl TAOUFaThIH 3EPTTE/i.
[IapTThIK koHE OTOACHI KYKBIFBI JKYHECIHAEri JKEeTeKIi FajbIMAapIblH OPTYPJi Ke3KapacTapblH Tajuaay
Heri3iHge cypporar ana 0O0Jy Typajbl KeNiCIMIIApTHIHBIH OipHelle MOJENIH, OHBIH JJIEMEHTTEpPiH, MOHiH,
CYOBEKTHBTIK KYPBUIBIMBIH JKOHE aTaJMBIII KENCIMIIAPTTHIH MaHBI3IBI cHUNaTramMa OepeTiH Oackana
TaJanTapblHa OHTAilJIbI KYPBUIBIM i3[ey MakcaThlHIa 3epTTey Kyprisiimi. Cypporar ana Gony Typaisl
KeJIICIMIIIAPTHIH, EPeKILIC TEOPHSUIBIK KYPBUIBIMBIH, KYKBIK KOJIIAHY TOKipuOeciH Ha3apra ajna OTBIpBII,
COHBIMEH KaTap aTajfaH MOCEJCHI KapacCThIpy/arbl Kas3ipri JCHreiliH aHBIKTAWThIH dPTYPIi Ke3KapacTap.pl,
a3aMaTTHIK-KYKBIKTHIK KeiCiMIIapTTap xy#ecinaeri cypporar ana 6oy nepoec KeliciM peTiHie KOPBITHIHIbI
KaJIBINTACTBIPABL. OTeyMeni KbI3MEeT KepceTy OOWbIHIIA MiHIAETTeMedep TOObIHA YCTeMIIK €Te OTBIPHII,
cypporar aHa 0OJly Typaibl KeNiCIMIIAPT OCHI TONTHIH CYyOBEKTHMBTIK KYPBUIBIMBI MEH OHBIH OPBIHIATY
Mep3iMiHe epeKIlie TaJanTapMeH epeKIe/ieHel, Oy OChl KeJliCIMIIApTTapAblH KYKBIKTBIK TaOUFaThl SpTYpIIi
EeKEHIITIH IQJIEIIEHI.

Kinm cesdep: cypporar aHa, KOCHIMIIA PENPOXYKTHBTI TEXHOJOTHsIAp, CypporaT aHa OO0y TypaJsl
KeNiCIMIIApTHl, cypporar aHa OOy Typajbl KeJNiCIMIIApTHIHBIH 3aHABIK TaOWFaTel, cypporar aHa
KeNiCIMITApTHIHBIH MAHbI3/(BI MIAPTTAPhI, CyppoOraT aHa KeJiCIMIIApTHIHEIH CYOBEKTUBTIK KYPaMbl, 0TeyMeli
KBI3MET KOPCETY, KeIiCIMIIAPTTHIH KYKBIKTBIK TAOUFaThI.
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MecTo 10roBOpa CypporaTHOro MaTepuHCTBA B CHCTEMe
rpa’kI1aHCKO-MPABOBBIX 10TOBOPOB

Cratbst IOCBSIIEHa IPo0IeMaM IIPaBOBOTO PEryIMPOBAHUS JOTOBOpPA CyppOraTHOIO MaTepUHCTBA. AKTyallb-
HOCTb HCCJIEZOBaHHs 00yCIOBIIEHA TEM, YTO B HacTosee BpeMs B Pecry6nuke Kasaxcran norosop cyppo-
TaTHOTO MAaTEPHHCTBA SIBISIETCS HEJOCTATOUHO YPETYIUPOBAHHON IOPHAMYECKON KOHCTPYKIHEH, 4TO, B CBOIO
ouepe/ib, CKa3bIBaETCsI HA NMPABONPUMEHNUTENBHOM NMpakTHKe. PaccMaTpuBaroTes 1opuandecKas CynHoCTh J10-
TOBOpA CyppOTraTHOTO MaTepPUHCTBA, €T0 MpaBoBas mpupoja. Ha ocHoBe aHanM3a pasnUyYHBIX TOYEK 3PEHMS
BEAYIINX y9IEHBIX B chepe JIOTOBOPHOTO U CEMEHHOrO IpaBa, C IEIbI0 IMIOUCKAa ONTHMAIbHONH KOHCTPYKIUN
aBTOpPaMH IIPOBOAUTCS UCCIICIOBAHNE HECKOJIBKUX MOJIENIeH JOroBOpa CypporaTHOI0 MAaTepPHHCTBA U UX JJIe-
MEHTOB, CPEI KOTOPHIX MPEIMET JIOTOBOPa, CYOBEKTHBIM COCTaB M APYTHE YCIOBHUS, MIepeJaloue CyIIHOCT-
HBIE XapaKTepPUCTUKH JAHHOTO JoroBopa. IIpuHIMas BO BHUMaHHE NIPaBOIPUMEHHUTEIBHYIO NIPAKTHKY, TEO-
permdeckue 0COOCHHOCTH KOHCTPYKIMH JOTOBOpa CYyppOTAaTHOIO MAaTEPHUHCTBA, a TAKKE Pa3IMUHBIC TOUKH
3peHHsl, XapaKTePHU3YIOIHe COBPEMEHHYIO CTeHeHb Pa3paOd0TaHHOCTU JIAaHHOTO BOIIPOCa, B CTaThe (OpMyIIu-
pyeTcst BBIBOJ O CaMOCTOSITEIBHOM MECT€ JOTOBOPHOW KOHCTPYKIMH CyppOTaTHOTO MAaTepHUHCTBA
B IPaXIaHCKO-NIPaBOBOIl cHCcTeME NOroBopoB. MMesi MOBEPXHOCTHOE CXOACTBO C TPYIIOIl 0053aTENBbCTB MO
BO3ME3/IHOMY OKa3aHHIO YCIIYT, JOTOBOP CYppOraTHOTO MAaTEpHHCTBA CYIIECTBEHHO BBIAENSETCS U3 JAHHOMN
IpyHIbel 0COOBIME TPEOOBAHMAMH K CyOBEKTHOMY COCTAaBY M YCIOBHSMH HCHOJNHEHUS. Jloka3bIBaeTcs, 4TO
IIpaBOBasi IPUPOJA JAHHBIX JOTOBOPOB Pa3INydHa.

Knroueegvie cnosa: cypporaTHoe MaTepUHCTBO, BCIIOMOTATENIbHBIC PEIPOIYKTUBHBIC TEXHOJIOTHH, JOTOBOP
CYppOraTHOr0 MaTEPHHCTBA, FOPUIMYECKas PUPOJA A0TOBOpa CyppOraTHOrO0 MaTEePHHCTBA, CYIECCTBCHHbIC
YCJIOBHS JIOTOBOPA CYpPOraTHOrO MAaTEPHHCTBA, CYOBEKTHBIH COCTaB JAOrOBOpPA CyppoOraTHOrO MaTepUHCTBA,
BO3ME3IHOE OKa3aHHe yCIIyT, IPaBoBasi IPUPOJa 10r0BOpa.
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Actual problems of legal protection of children in the Republic of Kazakhstan

The article deals with the most urgent issues of state policy in the field of prevention and rehabilitation of
child neglect and homelessness. The authors offer recommendations on the protection of children & apposes
rights and analyze the work of the scientific and organizational center on the psychosocial needs of children
and families. Moreover, the article deals with the legal protection of children left without parental care in the
Republic of Kazakhstan, its forms and tasks. Kazakhstan joined the UN Convention on the Rights of the
Child and follows its recommendations. The authors outline the main problems of legal protection of children
in Kazakhstan and ways to solve them. Also, the lack of specialists in the regional departments for the protec-
tion of children's rights does not allow, in particular, to properly track the fate of a disadvantaged child, to re-
veal the reasons for a situation and to protect his rights in court. Researchers are recommended to cover all
sectors of society, and especially non-governmental organizations, which play an important role in the social
stabilization of Kazakhstani society to solve these issues. The cooperation of the «third sector» with the state
is based on the principles of equal partnership. All this allows to monitor the observance of the rights of the
child, to identify problems in establishing feedback with a wide audience, including with the media and other
structures of the society working with children, including state and non-governmental organizations.

Keywords: legal protection of children, Kazakhstan, UN Convention on the Rights of the Child, state,
organizations, non-governmental organizations, specialists, prevention, rehabilitation, society, social, minors.

At all times in the social structure of society an important role belonged to the family as a sustainable
small groups of people, the social need for which is due to its needs. Performing a variety of social functions
the family plays a leading role in social development while providing a number of important social functions.
Its strong socio -economic and ethical principles that are directly associated with the healthy development of
the economy and social sphere of society, depends on what generation it will be «delivered».

The leading role in shaping the identity of minors belongs to the family. Modern family has come under
pressure from external factors due to which educational family environment has become more favorable. Of-
ten the breakdown of the family is one of the causes of neglect adolescents. As a result, children of divorce
get in an atmosphere of tension, conflict, and avoiding family communication.

The level of civilization of a society is largely measured by its attitude to the children tackle the prob-
lems of childhood. The situation in the world of childhood is alarming and dangerous, both for children and
for the future of society. Some serious problems occurring in the socio -economic and political life of the
society in many ways extends the range of social, economic, psychosocial and other factors that are actively
challenging child neglect, homelessness and social orphan hood.

One of the main strategies of the national policy of our republic is the legal protection of children. Ac-
cording to the Law of the Republic of Kazakhstan «On the Rights of the Child in the Republic of Kazakh-
stan», «a child is a person under the age of eighteen (majority)» [1]. The legal protection of children is un-
derstood as the system of normative legal acts establishing the legal status of minors as participants in public
legal relations (rights, duties, guarantees of observance of rights and obligations) and fixing the bases for
organizing the activity of the system of bodies dealing with minors and protecting their rights and legitimate
interests. The task of each state is to strive to create a caring and compassionate society, only then it will be
strong and prosperous when it takes care of children, about their future. We often hear the expression «Chil-
dren are the future of the country». Indeed, in 10, 15, 20 years they will represent the most dynamic sector of
our society. Kazakhstan, among the first countries in the post-Soviet space, having joined the UN Conven-
tion on the Rights of the Child, adopted on November 20, 1989, ratified in 1994 this document and its two
optional protocols. The implementation of the rights of children is also promoted by international instru-
ments ratified by our country concerning the participation of children in armed conflicts, as well as traffick-
ing in children, child prostitution and child pornography. According to the statistical agency in 2017, 935
adults were deprived of parental rights. More than 2 thousand parents were brought to administrative respon-
sibility. 50 criminal cases were opened on the facts of cruel treatment of children. Very complex children
grow up among alcoholics, drug addicts, people for whom the commission of crimes is «commonplacey.
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Actual problems of legal protection of children...

A special problem is street children. These phenomena are the main reasons for including the child in the
system of protection of rights, and families - the main «suppliers» of the contingent of institutions for or-
phans and children left without parental care. The forms of legal protection of children in our country are
guardianship and trusteeship. Guardianship is a legal form of protecting the rights and interests of children
under the age of fourteen. Guardianship is a legal form of protecting the rights and interests of children be-
tween the ages of fourteen and eighteen. In the Republic of Kazakhstan today there are 40 legal acts regulat-
ing the rights of children. In the years 2003-2006. in order to fully comply with the principles and provisions
of the UN Convention on the Rights of the Child and the creation of legal conditions for the prevention of its
social ills, Kazakhstan adopted laws on the prevention of juvenile delinquency and the prevention of child
neglect and homelessness. The Law «On the Rights of the Child in the Republic of Kazakhstan» regulates
relations arising in connection with the realization of the fundamental rights and interests of the child, guar-
anteed by the Constitution. To a certain extent, the state sectoral programs in the fields of education, health,
poverty reduction, emigration policy, demographic development, and rehabilitation of disabled people have
been directed to the implementation of the national policy regarding the observance of the legitimate rights
and interests of children. According to the recommendations of the United Nations under the Ministry of Ed-
ucation and Science in 2002, the Committee for the Protection of the Rights of Children was established, and
in the regions, including in the Karaganda region, the departments for the protection of children's rights.

The main tasks of the Department for the Protection of Children's Rights.

1. Ensuring the implementation of the Constitution of the Republic of Kazakhstan, the United Nations
Convention on the Rights of the Child, the laws of the Republic of Kazakhstan on the rights of the child in
the Republic of Kazakhstan, the Code of the Republic of Kazakhstan on marriage and family, on education
and other legislative and regulatory protection of the rights and legitimate interests of children.

2. Coordination at the local level of interdepartmental cooperation and control over the implementation
of a set of measures related to the realization of the rights of all categories of the child population, in accord-
ance with the legislation of the Republic of Kazakhstan and the Convention on the Rights of the Child.

3. Assistance to local executive bodies in the implementation of regional programs to protect the rights
and legitimate interests of children, spiritual and moral education.

4. Prevention and prevention of «social» orphan hood, child abuse and exploitation, assistance to chil-
dren in difficult life situations, assistance in creating conditions for improving the quality of life of children.

5. Creation of conditions for successful self-realization of children, support and stimulation of children's
social initiatives and children's public organizations aimed at the successful integration of children into so-
ciety on the basis of moral and spiritual values.

6. Monitoring the implementation of the provisions of the Convention on the Rights of the Child, pro-
grams of moral and spiritual education, analysis and forecast of social well-being and spiritual growth
of children, development of recommendations for improving the quality of life and raising children in the
region.

7. Raising public awareness of the rights of the child and ways to implement them [2].

Sociological survey conducted in 2017 by Department for the Protection of Children's Rights in Al-
maty, showed that more than 80 % of children do not trust teachers, psychologists, at best they will share
with a friend. More often - they will look for a way out for themselves. None of the respondents knew that
they have the right to protection under the Code of the Republic of Kazakhstan «On Marriage (Marital) and
Family» [3; 114]. It seems that the results reflect a common problem for the entire social space of Kazakh-
stan in the absence of children's awareness of their legitimate rights and interests. The lack of specialists in
the regional departments for the protection of children's rights does not allow, in particular, to properly track
the fate of a disadvantaged child, to reveal the reasons for a situation, to protect his rights in court. The inclu-
sion in the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and the Family» of a separate
chapter on the rights of the child allows us to overcome the traditional approach to children as passive ob-
jects of parental care. To solve these problems, it is necessary to involve all sectors of society, especially
non-governmental organizations, which play an important role in the social stabilization of Kazakhstani so-
ciety. The cooperation of the «third sector» with the state is based on the principles of equal partnership. All
this allows to monitor the observance of the rights of the child, to identify problems in establishing feedback
with a wide audience, including with the media and other structures of the society working with children,
including state and non-governmental.

Noteworthy is the fact that among the homeless and neglected children in recent years has increased the
number of former residents of children's homes and boarding schools. The most frequent cause of neglect of
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former boarding is maltreatment by caregivers and teachers. Because of this, the question remains about the
necessity of laying the legal foundations of behavior in the education of minors and the prevention of crime,
social reintegration of juvenile offenders, and child protection before the law, preventing the infringement of
their rights, freedoms and legitimate interests.

Lack of experience, stable moral values, physiological characteristics of juvenile promote their in-
volvement in the commission of crime and anti-social activities. Feature of juvenile crime is crime- resistant
orientation, as expressed in the commission of a crime and two more times. Much more often than adults,
juveniles commit crimes in the group (about half), which is associated with a typical age group in the general
nature of the conduct. Therefore, the most characteristic of the commission of their crimes with their peers
conducting free time together. These groups are now committed about 80 % of the total number of juvenile
crimes [4]. Even minor criminal groups, united relatively lengthy criminal activity with a hierarchical and
other characteristics of an organized criminal group, usually converted from recreational groups peers.

About a quarter of crimes committed by juveniles with adult offenders. Holds a special latency infring-
ing behavior in children, adolescents and young adults. Robbery, participation in the robbery, thefts commit-
ted by groups of young, premeditated, particularly violent crimes against the person did not receive adequate
assessment and the persons who committed them usually go unpunished.

According to scientists, the problem lies primarily in the limited arsenal of means and measures to re-
exposure, now known low efficiency. Obviously, the weakness of the earlier preventive direction prevention
of juvenile crime has played a role in the magnitude of the violations of the criminal law by persons under
the age of criminal responsibility.

The study by experts of the criminal cases shows that the vast majority of juvenile offenders, brought
up in dysfunctional families. Caught in a difficult situation and feeling indifferent to his fate, minors are try-
ing to solve their problems, often criminal and violent ways. However, many crimes are committed openly,
with displays of unwarranted aggression and cynicism. Currently, violent crimes committed by juveniles,
almost fits the crime adults characterized recently cruelty, inhuman treatment to the victims [5].

The variety of causes of orphan hood not only in the literal sense of the word, but also a social orphan
hood, their close relationship with the problems of national scale explains the existence of different measures
in content rights of orphans. Some of them are designed to prevent such a thing as an orphan in all its mani-
festations. They are called measures of protection. Others are designed to protect already infringed the rights
of the child.

There are certain criminogenic determinants of juvenile delinquency, for instance, set of causes of
crime and the conditions conducive to it. They are caused by the social environment that affects the for-
mation of the person and the conditions of the specific situation that determines the transformation of the
possibility of committing a crime in reality. Juvenile crime does not exist by itself, but is an indicator of the
social situation in the country, a region, a response to the unjustified cruelty of adults towards children.

In order to prevent juvenile delinquency society needs rehabilitation measures of social orphans. One of
the main causes of child abandonment is the parents' alcoholism and as a consequence - the ill- treatment of
children in the family, the neglect of their needs and interests. Unemployment and parental alcoholism, un-
employment teenagers their propensity to commit crimes generate numerous unauthorized withdrawals from
home, neglect and crimes. In recent years, more and more children and teenagers become targets of abduc-
tion and resale to brothels (sex clubs, strip shows, brothels and similar institutions). Dissemination of crimi-
nal activity, pimping, prostitution contributes to such criminal acts as involvement in this activity minors.

To this end, the study of the problems of child abandonment requires a comprehensive study. There are
the number of homeless and neglected children from families replenished (complete and incomplete) in
which the parents because of various reasons are not engaged in the education of his children and did not
take care of it.

On the problem of child abandonment typical for the Kazakh society requires a comprehensive and ad-
equate approach to the definition of the strategic prospects for solutions to the problem. Analysis of the prob-
lems of orphanage is impossible without a clear delineation of its species. In the science and practice are two
types of orphanage - a complete orphan, when for one reason or another the child 's biological parents are
absent. And social orphanage, where the number of homeless and neglected children from families replen-
ished (complete or incomplete), in which the parents because of various reasons are not engaged in the edu-
cation of his children and do not care about him. Under the influence of the new market, socio -political and
legal relations of an entirely new kind of abandonment - it's hidden. It is believed that the greatest concern is
the social orphanage, which is a consequence and elimination of non-participation in the performance of
their duties in relation to children (distortion of parental behavior) [2].
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Social orphans - a special socio-demographic group of children from birth to age 18 who have lost pa-
rental care by socio-economic, moral, psychological, medical reasons (orphans with living parents). The def-
inition of «social» refers to the fact that, ultimately, it is society that is guilty in the absence of adequate ma-
terial, financial and general social conditions for the implementation of each family, each parent of duty, are
in short supply them with a sense of responsibility, love, compassion and mercy.

The study of problems in the functioning of government and non-governmental institutions for the pro-
tection of children from other countries, their interactions have led to the realization of the possibility of sim-
ilar structures in Kazakhstan. So, it could be a Committee for the Protection of the rights and interests of
children within the Ministry of Justice of the Republic. This Committee was entitled to act as a focal point
for the other concerned agencies in the field of children's rights, the annual revision in the direction of im-
proving the minimum standards, norms and standards of life indicators of children for the social and legal
review of the arrangements of the authorities to protect the rights and interests of children and families in
general.

The growth of juvenile crime, the weakening of educational functions of the family, the collapse of tra-
ditional moral norms, accompanied by the attendant phenomena such as alcohol and drugs, as well as the
growth of youth gangs are forcing local governments of many countries to take unpopular measures aimed at
solving the problems of the younger generation. One of these measures - the introduction of restrictions on
minors stay in public places at night, so-called curfews.

From this perspective, we can recognize that, despite the economic and social difficulties and limita-
tions, both in Kazakhstan and all over the world have been put forward and supported by valuable initiative.
Thanks to these initiatives, young people are coming to realize the need for the community to review and
redesign their priorities in transforming today's conditions. One of the main objectives of youth policy is the
development and distribution of educational technologies and structures that enhance the competence of the
individual. Thus, the younger generation is prepared to clash with the increasingly complex and dynamic
economic and cultural contradictions, thus reducing the risk of involving young people at risk and criminal
activity.

The main problem in the prevention of delinquency in Kazakhstan is a departmental dissociation: the
courts, the police, education, social services, juvenile committee, and others are trying to solve the problem
of prevention of child neglect and juvenile crime within its jurisdiction. Meanwhile, the activities of these
institutions to prevent child neglect and juvenile delinquency currently requires a clear, concerted action.

The main «suppliers» social orphans are the «crisis of the family», the problems which seem to be nec-
essary to deal not occasionally, but constantly. After all, family - one of the major institutions of society. It is
well known that the stability of family relations, health, parents dependent full physical and mental develop-
ment of children. Accordingly, the level of socio -economic and socio-political development, public health,
reproductive health of women, men, children - the components that characterize the health of the family and
the nation. Much of the modern families today are not in full, and at times hard to play the role of a full-
fledged social institution capable of ensuring inculcation of elementary norms and attitudes. All this com-
bined effect on the causes of social orphanhood, the level and form of prevention.

Urgency of the problem of child abandonment in the current environment is evident and is an impetus
for the development of theoretical and applied these issues contributing to promotion of legislative activity in
the right direction, developing approaches to the implementation of public policies for children. Our gov-
ernment has laid the legal provisions in the laws of the Republic of Kazakhstan «On the Rights of the Child
in the Republic of Kazakhstan», «Children's Villages and young people's homes», «Marriage and Family»,
«On State Social order», «On the social, medical and educational support for children with disabilities» and
other normative acts to address the problems of orphans and children left without parental care.

However, the analysis of legal practice shows that there is a need and improvement, and adjustments of
adopted legislations [1]. The main reason for the ineffectiveness of individual provisions of laws, as seems to
be a lack of proper monitoring of compliance with the rules and declarative, often do not meet budget pa-
rameters.

It appears that for the prevention of child abandonment need government protection of children. Efforts
should not be reduced to a one-time charitable actions. It should be a special service for children's rights, tips
territorial levels on children and families, scientific and organizational center of psychosocial needs of chil-
dren and families. Serious bid for the implementation of the state policy of family and child development
should reach a qualitatively new state programs and concepts, design options which began to appear in Ka-
zakhstan.
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Ka3akcran Pecnybaukacbinga 0anajgapabl KYKbIKTBIK
KOPFaybIH 03€KTi MaceJiesepi

Makanana OananapAblH KaJaralaychl3 >KOHE IAHACHI3JBIFBIH OOJABIpMAy JKOHE OHAITY CalachIHIAaFbI
MEMJIEKETTIK CasCaTTBIH €H ©3€KTi Maceienepi KapacThIphUIIsl. ABTOpIIap GaiaiapblH KYKBIKTaphIH KOPFay
OoMbIHIIA YCBHIHBICTAp JKacaWmbl >KoHE Oajanmap MeH OTOAchUIApABIH —ICHXOJOTHSUIBIK-9JIEyMETTIK
MYKTaK/IBIKTapbl OOWBIHINA FHUIBIMHM JKOHE YHBIMIACTHIPYLIBIIBIK OPTAIBIFBIHBIH JKYMBICBIH Talgaipbl.
Bbynan 6acka Kazakcran PecnyOnukacbiHaa aTa-aHaChIHBIH KAMKOPJIBIFBIHCHI3 KallFaH Oananapasl KYKbIKTHIK
KOpFay, OHBIH HbICAHAApbl MeH MiHaeTTepi 3eprrenai. Kasakcran BYY-ubiH «bama KYKBIKTapbl TypajbD»
KOHBEHIMACBIHA KOCBUIIBI JKOHE OHBIH YCHIHBICTApblHA cyieHeni. ABtopnap Kasaxcranmarel Oamamapabl
KYKBIKTBIK KOpFay[blH HETI3Ti MocelleNiepiH JKoHE OoJlapibl IIenry >koijmapbiH aram oTTi. Conpmaii-ax
GananapablH KYKBIKTapbIH KOPFay KOHIHAEr! OOJBICTHIK JeTlapTaMeHTTepAeri MaMaHIap IbIH KeTiCIeyIIiIiri,
aran aifTKaHIa, OJICYMETTIK JKaraailbl TOMeH OajanapiblH TarIbIpbIH AYpHIC Kalaranayra, KarIailIbIH
ceOenTepiH aHBIKTAayFa, COTTa OHBIH KYKBIKTAphIH KOpFayFa MYMKiHIIK Oepmeiini. Ockl Macenenepi memnry
YLIIH aBTOpiap KOFaMHBIH, dcipece YKIMETTIK eMec YHbIMAapAbIH, Ka3aKCTaHIbIK KOFaMIbl QJICYMETTIK
TYPaKTaHABIPY/a MaHbI3JbI POJI aTKAPAThIH OApIIbIK CEKTOPJIAPBIH KAMTY bl YChIH/IBL. «YIIHII CEKTOPIBIHY
MEMJICKETIICH BIHTBIMAKTACTBIFBI TEH CEPIKTECTIK KaruaaTTapblHa Heri3genreH. MyHbIH 0opi Oanmamapasiy
KYKBIKTapbIH CaKTayFa MOHUTOPUHI XKYPri3yre, KeH ayIMTOPHAMEH, OHBIH illiHge OyKapalblK akmapar
KYpaJIIapbIMEeH JKOHE OaslalapMEH JKYMbIC ICTCHTIH KOFaMHBIH 0acka KYpbUIBIMIApPbIMEH, COHBIH iIIiHIe
MEMJIEKETTIK J)KOHE YKIMETTIK eMec yHbIMIapMeH Kepi OaiiaHbIc OpHATY MacelenepiH aHbIKTayFa MYMKIHJIK
Oepeni.

Kinm ce30ep: Oanamapabl KYKBIKTHIK Kopray, Kasakcran, BYY¥-HeiH «bama KYKBIKTapbl Typajbi»
KOHBCHIMSICHI, MEMJICKET, YHBIMIap, YKIMETTIK eMec YHbIMIap, MaMaHJap, alIblH alxy, OHAITY, KOFaM,
QNIEYMETTIK, KOMEJIeTKe TOJIMaFraHzap.

A K. Paxumbepnuna, P.b. XKaramnos

AKTyaJibHbIE PO0JIeMbI IPABOBOM 3alIIMTHI JeTeil
B PecnyOsinke Kazaxcran

B crarbe paccmarpuBatotcs Haubosee akTyalbHble BOIPOCHI TOCYIapCTBEHHOM MOJIUTHKK B o6siacTu npodu-
JIAKTUKU ¥ peadHIuTanuyu Oe3HaI30PHOCTU M 0€310MHOCTH JeTed. ABTOpaMH NPEJIOKEHbI PEKOMEHIAUN
M0 3all[UTE MPaB AeTell U aHAU3UPYIOTCSl pabOTH HAYYHO-OPraHU3AHOHHOTO LIEHTPA 10 NCHUXO0COLUATbHBIM
notpedHoCTAM neTelt u ceMeil. bonee Toro, B ctatke paccMaTpuBaeTcs NpaBoBas 3allUTa AETeH, OCTaBJIEH-
HBIX Oe3 moreueHus poxurenei, B Pecrrydnuke Kasaxcran, ee gopmsr u 3agaun. Kasaxcran npucoennHmics
kx Konsenmmu OOH o mpaBax peOeHKa U cliefyeT ee peKOMEHIAIMsIM. ABTOPHI BEIIEISIIOT OCHOBHBIE IIPO-
OneMBI IPaBOBO# 3aIuTHI JeTell B Ka3zaxcrane n myTH ux pemenus. HexBarka crenuanictoB B 00JaCTHBIX
JerlapTaMeHTax I10 3alluTe MpaB AeTel He M03BOJIIET, B YaCTHOCTH, Ha JOJDKHOM YPOBHE OTCIEAUTH CyIb0Y
HeOJIaronoyqHoro pebeHKa, BCKPhITh MPUYMHBI TOM MM MHOW CHUTYalluu, 3alMTHTh €T0 Mpasa B cyne. Jst
pelIeHns: 3THX MpoOJIeM aBTOPHI MPEIIaraloT OXBaTUTh BCE CEKTOPHI OOIECTBA, OCOOCHHO HEMPABUTENBCT-
BEHHBIE OPTaHU3aIHU, KOTOPbIE UTPAIOT BaXKHYIO POJIb B COIMAIBHON CTaOMIN3alMH Ka3aXCTaHCKOTo o01ie-
ctBa. COTpYIHUYIECTBO TPETHETO CEKTOPa» C TOCYAAPCTBOM CTPOHUTCS HA MPHHIMIAX PABHOMPABHOTO MapT-
HepcTBa. Bce 3T0 M0o3BOJIIET BECTH MOHUTOPHHT COOMIOACHNUS IpaB peOeHKa, BRIBISTH IPOOIEMBI B Hajla-
JKUBAaHUM OOpPATHOM CBSI3M C IIMPOKOH ayJUTOPHEH, B TOM YHCIIC CO CPEICTBAMH MAacCOBOIM MH(OpMAIMU U
HMHBIMHU CTPYKTypaMH 0O0IIecTBa, pabOTalOMMMH C JEThMH, BKIIIOUasl TOCYapCTBCHHBIC H HETOCYIapCTBEH-
HBIE OPTaHNU3ALUH.

BecTHuk KapaFaH,ElI/IHCKOFO yHuBepcuteTta
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Kniouesvie cnosa: npasoBas 3ammra nereil, Kazaxcran, Konsenuns OOH o mpaBax peGeHka, TocyaapcTso,
OpraHu3alliK, HEroCyAapCTBEHHbIE OPraHU3alliy, CIEUUAIUCTBI, NPO(QUIaKTHKA, peaOUIUTAaIMs, 00IIeCTBO,
CoLMaJIbHbIE, HECOBEPIICHHOJIETHHUE.
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Legal nature of special proceeding as type of civil proceeding

The task to examine the major issues of special proceeding institute as type of civil proceeding is set in the
present article. Modern civil turnover includes the need to establish the existence of legal facts, determining
the legal regime of the different private law relations and the establishment of the legal status of their partici-
pants in order to implement the rights of these subjects in the sphere of private law. These issues are resolved
by the courts of general jurisdiction in a particular order. Civil legislation provides for protection of the legit-
imate interests of the participants of civil relations, which has not yet been broken, and not contested, but
which also needs to be protected from the government because of the uncertainty of specific legal facts, the
legal status of citizens, and so on. The special proceeding is existing to protect such interests. The special
proceeding is the third type of civil proceeding, which protects the personal rights and interests in cases
where such rights and interests are violated, in the event of the need to establish rights which are the basis for
the implementation of these rights. In the course of special proceeding eliminate of legal uncertainties and
inaccuracies in respect of the circumstances, actions or events, carrying out of the control for the legality of
the activities of notaries and RACS, thus preventing legal conflicts may be.

Keywords: special proceeding, a type of civil proceeding, civil procedure, civil cases, civil legal relations,
civil procedural code, civil procedural legislation, protection of rights and interests, judgments, legal facts,
evidentiary facts.

The structure of several forms of civil proceedings - contentious (claim), and the special procedure of
civil process, which was caused by the need to create special procedural rules in civil procedural law for a
very long time was fixing.

Construction of several civil justice forms the majority of modern researchers associated with the tradi-
tion of Roman law, which allocated the disputed claim proceeding and indisputable (voluntary), and that in
their opinion, was reproduced current civil procedural legislation of modern states.

As the legislative practice evidenced, such civil process construction acquired axiomatic nature and
there is no doubt. However, statements and examples indicating another approach to constructing structures
of civil process were at various times [1; 225].

Thus, when Charter of civil court proceedings 1864 was developing, as the proceeding of criticism on
Code of laws 1857 found, that one of the significant shortcomings of the legislation existing at that time is to
conduct of various legal proceedings. As you know, the Code of laws provided for a common order of judi-
cial procedure, and four main features and sixteen special ones. According to the department of laws and civ-
il affairs of the State Council such legislative decision caused the slowness of legal proceedings, the devel-
opment of formalism.

Austrian Charter of Civil Procedure, 1895, also included the differentiation of civil procedure. Section
II of this statute, called «Proceeding in the first instance courts», containing chapter V «Specific proceed-
ings», which included the features of consideration of separate categories of cases: the proceeding on bill
claims, proceeding on claims arising from the contract of property rental, proceeding in the arbitration court,
proceeding on the claims for damages caused by ranks of the judiciary. In addition, in particular the proceed-
ing included the writ proceedings [2; 155].

P.P. Zavorotko, G.J. Stephan believe that «the Soviet civil procedural law has also been characterized
by the idea of fixing the various forms of civil proceedings» [3; 55].

The first Soviet regulations about civil proceedings distinguished two types of civil proceedings: claim
and protective, which is sometimes called undisputed or ex parte.

Acting Civil Procedural Codes of the RSFSR do not provide a definition of special proceeding, alt-
hough secured list of special proceeding cases. Special proceeding designed as indisputable. The attempt to
determine the nature of a special proceeding was made in the time instruction of People's Commissariat of
Justice of the Ukraine from January 4, 1924 (circular number 4). The special proceeding in this document
was opposed to the claim one by two characteristics: a) the establishment of the right in the claim proceeding
and the finding of fact in an uncontested one; b) the possibility of objections, the call of parties in claim pro-
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ceedings and proceedings without the defendant in a special proceeding. There are no other sources, which in
one or another way fixed the legal reasons [4].

Despite the isolation of special proceeding in the civil procedure, as a relatively independent, common
rules governing the procedure of their consideration for all the cases of special proceeding have not been
formulated in the Code of Civil Procedure of the USSR and a list of special proceeding cases and their corre-
sponding rules of consideration was assigned. In accordance with the CPC of the RSFSR of 1995 and 1997
the cases of special proceeding these cases were:

a) about property remaining after the dead;

b) about the arbitration records and judgments;

c¢) about the deposit;

d) about issue orders for the acts;

d) about divorces, claims about the content and the establishment of children's names;

e) about establishment of circumstances from the existence of which depends on the occurrence of pub-
lic rights of citizens;

g) about exemption from military service on religious grounds;

h) about the complaints to the actions of notaries.

Later the Code of Civil Procedure of the RSFSR in the version of 1995 also provided for special pro-
ceeding. According to it, the cases of special proceeding concluded the case: about issue of injunctions; for
permission to appeal indisputably penalties on current accounts and deposits with credit institutions; on es-
tablishing the circumstances that determine the appearance of the public rights of citizens; the renewal of
rights to lost bearer securities; exemption from military service on religious grounds; complaints on the ac-
tions of notaries. In addition, according to the Code of Civil Procedure special proceeding cases concluded
cases of divorce [5; 567].

As we can see, civil procedural legislation, enshrined the presence of protective (special proceeding),
did not determine the criteria of these plants, their difference of action proceedings in a civil proceeding. The
legislator only gave the list of cases referred to the special proceeding.

It was noted in the literature, that consolidation in the legislation of the two forms of civil proceedings
has certain reasons, which are reduced to the fact that the nature of the special proceeding is determined by
the absence of a dispute over a civil right in this proceeding. In contrast to the claim of cases the special pro-
ceeding cases resolved in a more simplified order, it does not apply some institutions of claim proceedings
(settlement agreement, the rejection of a claim, third parties and others.).

The special proceeding is characterized as ex parte, unilateral proceeding with absentee disputing par-
ties with opposing legal interests.

The essence of the special proceeding can be understood and disclosed only as a result of the analysis of
the substantive legal and procedural nature of the cases referred to the special proceeding. And the nature of
the proceeding purposes and ways in which the justice is carried out in special proceeding. Exactly these cir-
cumstances finally that ultimately causes the features of procedural order of consideration of special pro-
ceeding cases [6; 341].

Thus, the subject of judicial protection in the special proceeding cases is a legitimate interest of the ap-
plicant, mediated by the subjective right. The legitimate interest of social needs is understood in the jurispru-
dence, as social necessities taken under its protection by law by not granting them the carrier of subjective
substantive rights, and providing to them (or others) the right to resort to judicial or other legal forms of pro-
tection [7; 270].

In this case, the protection of a legitimate interest in a special proceeding is needed for the applicant not
exactly the most protection, or for the carrying out and acquisition of a subjective right in the future. Thus,
the citizen must establish in court order the fact of its dependent on the deceased in order to ensure that this
judgment on his application would the basis for the recognition of his legal heirs.

The special proceeding - is an independent type of civil proceedings in a specially within the jurisdic-
tion of the court categories of civil cases, characterized by the absence of a dispute about the right and the
use of special tools and methods of protection, in which the Court, by establishing of legal facts (actions,
events, conditions) shall protect the interests protected by law citizens and organizations.

Legal regulation is possible only on the basis of not questionable legal facts. Implementation of the sub-
jective right to a pension may be the case if you have installed the age of the person concerned, his seniority,
disability, etc. For inheritance you need to know the facts of kinship certain extent, dependent, etc.
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The special proceeding order established legal and evidentiary facts, and sometimes the conclusion of
the legal status of a citizen or other legal issues resolve (on the basis of established facts, for example, a citi-
zen recognized as missing or incompetent, or the issue of the transfer of property to state ownership ad-
dressed, and so on. For example, the fact of birth of a person is a legal fact, caused legal effect, but the fact
of birth registration — evidentiary one.

There are two main procedures for establishing (ascertaining) of the unknown facts:

1) administrative (including notary);

2) court.

Obvious facts - birth, marriage registration, etc., ie, facts which are made directly in the face of the rele-
vant body or confirmed by official documents may be certified in the administrative order. For example, the
notary certifies the following facts:

a) finding of citizen as alive;

b) being of citizen in a certain place;

c) identity of the citizen with the person depicted in the photo which is presented by this citizen;

d) the presentation time to notary documents.

The facts are not clear, ie, either not subject to official registration or non-confirmed by official docu-
ments due to their loss, shall be certified by the courts, as they require examination of evidence supporting
the relevant fact. If in the claim proceedings establishing of the relevant legal fact is necessary for the protec-
tion of subjective right, in special proceeding the applicant's interest is limited to a statement of fact. The
question of fact arising from the subjective right decides later, outside the special proceeding [8; 144].

Due to the fact that the division on the life circumstances of legal significance and legally indifferent
highly conditional and legally relevant facts is installed in the cases of special proceeding shall be deter-
mined specifically for each case. For determining of the legally relevant of fact it should be clarified the pur-
pose of this fact, that the consequences of which the applicant would like to advance. Therefore, the fact is
recognized as legal, if it has law-value to achieve the pursued goal by the applicant.

In addition, special proceeding can be set relatively large circle of evidentiary facts that is such, from
the existence of which we can conclude on the presence (or absence) of the desired (legal) facts. So, the fact
of birth of a person is a legal fact, attracted legal effect, and the fact of this birth registration - evidentiary
fact. Therefore, the essence of special proceeding is to protect the legal interests through the establishment of
legal or evidentiary facts [9; 199].

The court established the presence or absence of the following facts of different nature in special pro-
ceeding order:

— actions - for example, the facts of registration of adoption (adrogation), marriage and divorce, inher-
itance acceptance, notary acts or refusal in their carrying out, and so on.;

— events - such as the deaths at a certain time and under certain circumstances, birth, accident, etc.;

— status — for example, a facts of person finding dependent, family relationship, the actual marital rela-
tionship, disability citizen, the citizen is missing, etc. [10; 229].

However, the concept and essence of the special proceedings, as well as the category of cases that are
attributable to a special proceeding, in the science of civil procedural law are debatable. The theoretical prob-
lems of special proceeding are questions about the legal nature of the special proceedings, the subject of ju-
dicial activity and the list of special proceeding cases.

Exploring the question of the legal nature and scope of a special proceeding cilil procedural scientists
have come to different conclusions [11; 223].

The main emphasis may be placed on the indisputable nature of the cases, which relate to a special pro-
ceeding. The main attention is drawn to the purpose of the procedural court activities directed at protecting
the legitimate interests of citizens and organizations. The emphasis is on the subject of special proceedings,
consisting in the establishment of the legal fact or condition, as well as overseeing the legality of the actions
of the notary and racs.

Also, in a special proceeding legal and evidentiary facts established, and sometimes the conclusion of
the legal status of a citizen or resolve other legal issues (on the basis of established facts, for example, a citi-
zen recognized as missing or incompetent, or the issue of the transfer of property to state ownership ad-
dressed, and so on).

Chapter 31, Section 4 expressed the general terms of the special proceeding, the considered cases in this
type of proceeding.
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Cases of special proceeding are considered by the courts under the general rules of civil procedure with
the exceptions and additions set out the civil procedural legislation [12]. General principles of civil proce-
dure - legality, optionality, spontaneity, etc. are applied in special proceeding. Cases of special proceedings
go through the same stages of civil procedure, which makes claim proceedings. The same rules of evidence,
court record, judgments are all over on matters of special proceeding, etc.

The absence of the right dispute determines the specific features of the procedural forms of special pro-
ceeding. There are no parties (plaintiff and defendant). A person filing a case of special proceeding, called
the applicant.

Related parties (citizens, organizations, financial bodies, social security bodies, etc.) are involved to
participate in the cases of special proceeding. Third parties do not participate in the cases of special proceeding.

Failure to settle the dispute of the right in a special proceeding and the lack of action is due to non-use
of typical claim institutions: the recognition and rejection of a claim, settlement agreement, maintenance of
the claim, counterclaim, etc.

The list of cases considered in a special proceeding order defined by procedural law. These include cases.

Cases considered by the court in special proceeding order, includes cases:

1) about establishing the facts having legal significance;

2) on the applications for adoption (adrogation) of the child;

3) about the recognition of the citizen as missing and declaring the citizen dead;

4) about the limitation of legal capacity of citizen, deprivation of legal capacity, about restriction or
deprivation of a minor under the age of fourteen to eighteen years old right to dispose of their income;

5) about proclaiming of minor fully capable (emancipation);

6) about the direction of minors into special educational organizations for children with deviant behav-
ior or organizations with a special regime of detention;

7) about the forced hospitalization of citizen into a psychiatric hospital;

8) about the direction of the citizen to involuntary treatment of tuberculosis, alcoholism, drug addiction,
drug abuse;

9) about the restructuring of financial institutions and organizations within the banking conglomerate as
a parent organization and non-financial institutions;

10) about introducing, premature termination and extension time control grain-enterprise or organiza-
tion of the cotton;

11) about the rehabilitation and bankruptcy;

12) about recognition of movable thing as ownerless and recognition of communal ownership of real
property;

13) about the establishment of civil registration irregularities;

14) on complaints against notary acts or refusal from committing them;

15) about the restoration of the rights of the lost bearer securities and order securities (procedure to de-
clare lost documents void);

16) on statements of recognition of organization carrying out extremist or terrorist activities on the terri-
tory of the Republic of Kazakhstan and (or) another state, extremist or terrorist, including the establishment
of the changes it its name, as well as the recognition of information materials imported, published, produced
and (or) distributed on the territory of the Republic of Kazakhstan, extremist or terrorist;

17) on statements of recognizing online casino, product of foreign media, distributed on the territory of
the Republic of Kazakhstan, containing information contradicting the laws of the Republic of Kazakhstan,
unlawful;

18) on statements of expulsion of a foreigner or a stateless person from the Republic of Kazakhstan for
violation of the Republic of Kazakhstan legislation.

Also, the law may provide for the consideration and other cases in a special proceeding [12].

This group of cases considered by judge singly. In respect of certain categories of cases of special pro-
ceeding law clearly defines range of stakeholders, according to which proceedings may be instituted.

The composition of the persons involved into special proceeding is different from that participating in
the claim proceeding. As there is no dispute about the law in cases of special proceedings, then there are no
parties (plaintiffs and defendants), and third parties. Only the applicants and interested parties participate.

The prosecutor in the examination and resolution of certain cases of special proceeding required to par-
ticipate in the force of law.
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Summarizing, we can conclude that the special proceeding is one of the types of civil proceedings. The
name itself indicates the presence of specific features that characterize a special proceeding.

Special proceeding - is an independent type of civil proceedings on a specially within the jurisdiction of
the court categories of civil cases, characterized by the absence of a dispute about the law and the use of spe-
cial means and methods of protection, in which the Court, by establishing legal facts (actions, events, condi-
tions) shall protect the interests of citizens and organizations protected by law. Legal regulation is possible
only on the basis of not questionable legal facts.

Yu.S. Chervonyi notes that «Special proceeding - type of civil proceedings, in order of which civil cas-
es, which is confirmed by the presence or absence legal facts that affect the occurrence, change or termina-
tion of personal or property rights of citizens, or confirmed by the presence or the absence of an undisputed
right, and defines the legal status of the citizen are considered» [13; 278].

Special proceeding is a type of civil proceedings, different from the claim one by the absence of dispute
about the law and, as a consequence, the absence of the contending parties with opposing legal interests.
Special proceeding is characterized as ex parte otherwise, one-sided proceeding.

Civil cases are considered in a special proceeding, which is required by the courts confirm the presence
or absence of legal facts or circumstances from which depends on the occurrence, change or termination of
personal or property rights of citizens. For example, a citizen may apply to the court with statement on the
establishment of ancestral relations, as the establishment of this fact is necessary to join the right of inher-
itance or get the pension for loss of breadwinner.

Such civil cases for which it is necessary to confirm the presence or absence of indisputable right (such
as the finding of possession and use of real estate, the cases of the restoration of the rights of the lost securi-
ties to bearer or order securities, on restoration of forfeited proceeding) may be considered within the special
proceedings. At the considering of these categories of civil cases the court should resolve not only questions
of fact, but also of law. In these cases, the protection of right cannot be realized in the claim proceeding,
since there is no dispute about the right and the person concerned is no requirement to anybody. The cases in
which the court determines the legal status of a citizen: in some cases, the citizen is recognized as incapable
or partially capable; in others - is declared dead or declared missing are considered in special proceeding.
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JI.P. Anuesa

A3aMaTTBIK COT OHIIPICiHIiH TYpI peTiHaeri epexie
iC JKYpri3yliH KYKbIKTBIK TaA0UFATHI

ABTOp epeKIle ic XKYpri3y[iH a3aMaTTHIK COT OHAIPICIHIH Typi peTiHAeri HeTi3ri Macelnenepi KapacThIPABL.
3amMaHayH a3aMaTTBIK aliHAJbIM 3aHIbl JEPEKTEpAiH maiaa OomyablH OEKIiTily KaXKeTTLTiriH, TYpii Keke-
KYKBIKTBIK KaThIHACTAP/BIH KYKBIKTBIK PEXHUMIH aHBIKTAY/bl, COHIaH-aK OCbl CyOBEKTUIEPIiH JKeKe KYKBIK
caJlaChIHJAFbl KYKBIKTaPbIH XKY3€re achblpy MaKcaThIHJA OJIApJIbIH KYKBIKTBIK MOPTEOECiH aHbIKTay/bl Tajlar
ereni. byn Mocenenepai >kaumbl IOPUCIUKIMSA COTTApbl apHAibl TOPTINIEH Liemieni. A3aMaTThIK 3aHHAMA
a3aMaTTBHIK KATBHIHACTApPABIH KATHICYIIBUIAPBIHBIH AJIi  €MKIiM Oy30araH jKoHE HAyibl emec, 0ipakK HaKTHI
3apab! akTinepain Oenrici3airine, asaMaTTapAbIH KYKBIKTHIK MopTeOeciHe jkoHe Tarbl OacKara OalIaHbICTHI
MEMJIEKETTEH KOpFayFa MYKTaX 3aHABI MY/IeJIepiH KOpFayblH Ke3zaeini. MyHnait Myanenepai Kopray YIIiH
epeKIIe ic XKyprizy Kaxer. Epekie ic )xyprizy cyObeKTHBTI KYKBIKTap (bl )KoHE MYIIeNep li KOPFaUThIH, oJ1ap
Oy3bUTFaH, KYKBIKTAapAbl OCKiTy KaKeTTUIr maima GonraH skarmaifiapiia a3aMaTTHIK IC JKYPTi3yAiH YIIiHII
Typi Gosbin Tabbutanel. Epexiie ic xypriy OapbichiHna OGipkarap MoH-Kaillapra, ic-opeKeTTepre Hemece
OKHFalapra KaThICThl KYKBIKTBHIK OSNTICI3MIKTep MEH HAJCI3HIKTEp/Ii )KOIFa HOTapUyC JKOHE a3aMaTThIK Xa
aKTUIePiH TIpKEy OpraHJapbIHbIH KbI3METiHIH 3aH/BUIBIFBIH OaKblIayFa, COKeCiHIe, KYKBIKTBIK JayIapbIH
QJIZIBIH aJTyBIH )KY3€Te achIpybl MiyMKiHAIKTEpi 6ap.

Kinm ces30ep: epexiue ic xyprizy, a3aMaTTBIK COT OHJIPICIHIH TYpi, a3aMaTTHIK iC JKYpri3y, a3aMaTTHIK icTep,
a3aMaTTHIK KaThIHACTap, a3aMaTTHIK ic JKIpri3y KOJEKcl, a3aMaTThIK ic XKYpri3y 3aHHaMachl, KYKbIKTap MeH
MYyIeIep i KOpFay, COT NIeHIMIepi, 3aHAbI JepeKTep, AdJIeney PaKTi.

JI.P. Anuesa

FOpuaunyeckasi npupoaa 0cod60ro Nnpon3BoACTBA KAK BUIA
rpaKIaHCKOr0 Cy/10NPOU3BOICTBA

ABTOp CTaBHTCS 3ajadya pacCMOTPETh OCHOBHBIE BOIIPOCHI 0COOOTO MPOM3BOJCTBA KaK BHA I'PaXKIaHCKOTO
cynonpon3BojcTBa. COBpEMEHHBIH TpakJaHCKHI 000pOT IpeycMaTpHBacT HEOOXOUMOCTh YCTAaHOBICHUS
HaJIM4Us FOPUANYECKHUX (DaKTOB, ONPEENEHHs IPABOBOTO PEXKMUMA PA3IMYHbIX YACTHOMPABOBBIX OTHOLIEHHH,
a TaKXKe YCTAaHOBJIEHHS ITPAaBOBOT0O CTAaTyca UX YYACTHUKOB C LEIBIO PEaTN3alluy MpaB JAHHBIX CYyOBEKTOB B
4acTHONpPaBoBOW cdepe. JaHHbIE BONMPOCHI pelIaloTcsi CyAamMu OOIIel IOPUCIUKIME B O0COOOM MOpSIKE.
I'paxx1aHCKUM 3aKOHOAATENBCTBOM MPEAyCMOTPEHA 3alllMTa 3aKOHHBIX MHTEPECOB YYaCTHHUKOB T'paXK-
JIAHCKHMX OTHOLIEHUH, KOTOPBIC €1ll¢ HUKEM He HapyUICHBI U HE OCIIApPUBAIOTCS, HO KOTOPBIE TAKXKE HYXK-
JAIOTCSI B 3aIIUTE CO CTOPOHBI TOCYIapCTBa BBy HEONPEIEICHHOCTH KOHKPETHBIX IOPHINIECKHUX (aK-
TOB, IIPAaBOBOTO CTAaTyca TpakiaH U T. II. IMEHHO IUIs 3aIUTHI TAKMX WHTEPECOB U CYIIECTBYET 0coboe
cynonpoun3BoAcTBO. OCOOBIM MPOU3BOACTBOM SIBISICTCS TPETHI BUJ IPAXXIAHCKOTO CYJIOTIPOU3BOJCTBA,
KOTOPBIN 3aluinaeT cyOBEKTUBHBIC IIPaBa U MHTEPECH B ClIydasX, KOTJa JAaHHBIE MpaBa U MHTEPECH
HapyIIalTCs, IPU BO3HUKHOBEHUH HEOOXOAMMOCTH B YCTAHOBJIEHUH MPaB, CIIy KALIUX OCHOBAHUEM JUISI
OCYIIECTBIEHUs CyOBEKTUBHBIX MpaB. B xoxe 0co60ro mpon3BoACcTBa BO3MOXKHO YCTpPaHEHHE MPaBOBBIX
HEOTpEeNIeICHHOCTE W HETOYHOCTEH B OTHOIIGHHWU Kpyra OOCTOSATEILCTB, ACUCTBHI MU COOBITHIA,
OCYIIECTBICHUE KOHTPOJIS 3a IPAaBOMEPHOCTBIO IEATEIbHOCTH OpraHoB HoTapuara u PAI'C, Tem cambIM
NIPeIOTBPAIICHUE TIPABOBBIX KOHMIMKTOB.

Knroueegvie cnosa: ocoboe NpoU3BOACTBO, BUJ TPAKIAHCKOTO CyIOIPOM3BOJACTBA, TPAXKIAHCKUH mHpoliecc,
rpakJIaHCKHe Jiefia, IPaIaHCKHE TPAaBOOTHOIICHHS, IPaXIaHCKHH MMPOLECCYabHBIN KOJCKC, TPaKIaHCKOEe
HpoleCcCyallbHOE 3aKOHOAATENIbCTBO, 3aIUTa [IPAaB U MHTEPECOB, CyAeOHbIE PeLICHHs, IopUaANYecKre BHaKThl,
JI0Ka3aTelIbCTBEHHBIE (DAKTBHI.
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Some issues of improving the criminal law standards regulated by Article 320
of the Penal Code of the Republic of Kazakhstan «Failure to assist sick person»

The purpose of this work is to develop scientific-based proposals to improve criminal legislation and practice
of its application. Based on the results of the research the author offers recommendations for improving the
current criminal legislation and legal precedents in issues of crossing for failure to assist sick person, in par-
ticular, the author's position on the concept, type and amount of the assistance provided is proposed. In addi-
tion, considering the analysis of the existing points of view of academic lawyers, a number of conclusions
were drawn related to the definition of the concepts «sick person» and «patient», on the basis of which the au-
thor proposed his own vision of this concept. The conclusions, results, provisions reflected in the work are
based on the analysis of the legal literature, the materials of law enforcement practice and the survey of the
relevant circle of respondents and can be used in further scientific research, when developing proposals for
legislation, in the teaching process while teaching the criminal law course.

Keywords: criminal legislation, penal code, criminal law standards, medical offenses, responsibility of medi-
cal workers, failure to assist, professional duties, sick person.

The rendering of assistance to the sick person is substantive, because the life of the sick person, as well
as the possibility of his recovery depends on the timely and proper provision of medical care.

Helping a sick person is the professional duty of medical professionals. Since ancient times one of the
founders of medicine Hippocrates has been formulated standards of behavior of the doctor (Oath of Hippoc-
rates). According to Hippocrates, the doctor is the only profession that must begin with an oath to society
because a person who has chosen this profession, who has studied for many years to help a person suffering
from personality, naturally must make a promise to be worthy of the chosen case. In works that have sur-
vived to this day it is noted that «medicine is truly the noblest of all arts. But because of the ignorance of
those who are engaged in it, and those who with frivolous condescension judge them, it is now far below all
arts» [1].

Graduates of higher education organizations who have been trained in medical specialties and are cur-
rently taking the oath of a doctor of the Republic of Kazakhstan, who swear to provide medical care to eve-
ryone who needs it, regardless of age, gender, nationality, religion, social status and citizenship [2].

It is necessary to recognize that today the issues of medical deontology (the totality of ethical norms for
the performance of one's professional duties by a medical worker) really are great importance for society.
The ethical responsibilities of health workers are considered both internationally in the International Code of
Medical Ethics and at the national level in the Code of Honor for Medical and Pharmaceutical Workers [2].

However, medical workers who solemnly promised to provide medical assistance do not always have it,
so they are held liable in accordance with the legislation of the Republic of Kazakhstan. The cases of bring-
ing persons to criminal responsibility for failure to assist sick person, as shown by the analysis of statistical
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data in practice although they are relatively rare, do exist. So, in 2014 5 such offenses were registered, in
2015-5,in2016 - 0,in 2017 — 2 [3].

According to Article 320 of the Penal Code of the Republic of Kazakhstan victim is a person in need of
medical assistance but because of his physical incapacity or because of the lack of special medical
knowledge he cannot provide medical assistance to himself.

As the analysis of legal literature shows some academic lawyers propose to legislatively fix the concept
of a sick person because in their opinion a sick person can be not only a person suffering from any disease,
regardless of its severity, but also a person who is not suffering from the disease but needing medical care,
for example, a woman in childbirth [4; 86]. In medical practice the concepts of «sick person» and «patient»
as a rule are interchangeable. In addition, there is a problem in determining the status of «patient» and the
concept of «sick person». All this in turn creates difficulties in law enforcement practice. In connection with
the indicated problem it should be noted that according to subpar. 87 pt. 1 Art. 1 of the Code of the Republic
of Kazakhstan «On public health and health care system» the term «a patient» is defined as - an individual,
who is (was) the consumer of health services [2]. At the same time, the concept of «sick person» is not le-
gally fixed. According to the explanatory dictionary S.I. Ozhegov is a sick person it is struck by some kind
of disease [5; 107]. The patient is a biological status that characterizes the deviation from the norm in the
state of the organism [6]. Thus, the concept of «patient» is broader than that of the sick person because the
status of the patient is acquired by any person who has applied to a medical institution, not necessarily for
the purpose of treatment (for example, for prevention or medical examination). An analysis of legal literature
shows that some authors suggest that the notion of a «sick person» should be legally fixed in a note to the
criminal law stipulating responsibility for failure to assist sick person in the following wording: sick person -
an individual who is in any painful condition who needs immediate medical attention, regardless of whether
he applied for medical help or not [7; 345].

In our opinion, the legislative consolidation of the notion of «sick person» in a note to the article
providing responsibility for failure to assist sick person will lead to excessive cluttering of the criminal legis-
lation which can hardly be considered expedient. Moreover, the analysis of the Penal Code of the Republic
of Kazakhstan shows that in some chapters, in particular, chapter 8 of the Penal Code of the Republic of Ka-
zakhstan «Criminal infraction in the scope of economic activity» is dominated by a large amount of terms
inherent in the sphere of economics, however, notes to each article of Chapter 8 PC RK explaining these
concepts the legislator did not provide, thus did not overload the criminal legislation which is, in our opinion,
justified.

At the same time, it must be recognized that the lack of appropriate explanations of the term «sick per-
son» negatively affects law enforcement practice. In this regard we consider it expedient to define and con-
solidate the notion of «sick person» in the sectoral legislation in particular in the Code of the Republic of
Kazakhstan «On public health and health care system» of September 18, 2009 which we believe will pro-
mote uniformity and effectiveness of criminal legislation evaluation of the deed.

Ya.A. Myts in addition to the legislative definition and consolidation of the concept of the sick person
suggests in the dispositions of the rule providing responsibility for the act under analysis to expand the list of
victims providing a sick person other than the sick person who needs medical assistance. The author propos-
es to refer to other persons: a woman in childbirth who also has the right for medical care under the law and
this right is ensured by assigning an appropriate duty to provide necessary assistance to obstetricians and gy-
necologists; some categories of persons whose professional activity is associated with significant overloads
for the organism (athletes performing in the professional ring, military, persons performing work in difficult
working conditions, etc.). The doctor is obliged to conduct a medical examination with respect to them on
the conclusion of which the life and health of that persons depends. Not revealing a discrepancy between the
psychophysiological indicators of such persons, the state of their health by the established special rules to
standards can lead to a lethal outcome [4].

In our opinion, the opinion of Ya.A. Myts should be accepted because indeed the concept of «sick per-
son» does not encompass all possible states of the human body. For example, a woman in childbirth, in fact,
is not a sick person but she needs timely, qualified medical care. I would like to note that in medical practice
a person is considered a sick person when his state of health is examined and a final diagnosis is made. Until
the time person is not examined and diagnosed by medical staff, it is not legally possible to consider him as a
sick person (except when signs of a crisis health situation on the face). In practice there are cases when a per-
son who seeks medical help has no signs of illness, there is no evidence that he is not a sick person, there are
no medical records and he claims that he is sick. In such cases the above person in our opinion should also be
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categorized as other persons in need of medical assistance. Recognize a sick such a person without a con-
firmatory diagnosis is not possible but medical personnel are obliged to examine and provide medical assis-
tance.

In medical practice there are also cases when a person at the time of seeking medical help is healthy but
his state of health is at the borderline in the transition to a morbid state. This category of people, in our opin-
ion, should also be categorized as other persons in need of medical care because the state of his health may
worsen in a short time and lead to unfavorable consequences. Thus, the medical worker is obliged to exam-
ine the patient's body and identify the prerequisites for the disease.

On the basis of the foregoing we consider advisable as victims in the title and disposition of Art. 320 of
the Penal Code of Kazakhstan entrench along with sick persons other persons in need of medical assistance.

An additional argument in favor of the stated position is the results of a survey of members of a law en-
forcement agency who was asked: «Do you consider it appropriate to expand the circle of victims by includ-
ing in the disposition Art. 320 of the Penal Code of the Republic of Kazakhstan «Failure to assist sick per-
son» of other persons in need of medical assistance?», 81 % answered positively.

It should be noted that the legislator did not specifically indicate what kind of assistance the sick person
did not have from the person obliged to provide it. However, as shown by the analysis of legal literature most
scientists suggest that it is about medical care which follows from the very interpretation of the idiom «fail-
ure to assist sick person». At the same time some authors believe that this norm says not only about medical
assistance but also about other necessary assistance. For example, F.Yu. Berdichevsky believes that the
crime in question can be the failure to assist such assistance, such as the refusal of the pharmacy worker to
provide a phone for calling an ambulance, the driver's refusal to transport the ambulance [8; 74].

L.F. Ogarkov believes that the inactivity of the relatives of the sick person and cohabiting conjoints for
the organizational and material support of the victim should also be regarded as a failure to assist to the sick
person [9; 68]. In turn according to L.V. Ivshyn the driver of the vehicle who refused without excuse to
transport the sick person in need of emergency care is liable to criminal liability in the event of socially dan-
gerous consequences [10; 129].

In connection with the foregoing I would like to focus on the following points: firstly, the legislator fix-
ing the responsibility for the act in question in Chapter 12 of the Penal Code of the Republic of Kazakhstan
«Medical Criminal Infractions», we believe, implied that this infraction is committed in the sphere of medi-
cal care. Secondly, it should be noted that in the sanction of the article under consideration one of the types
of punishment provides for the deprivation of the right to occupy certain positions or engage in certain activi-
ties. And, finally, thirdly, inaction of persons who do not have medical education expressed in the failure to
assist sick person, in our opinion, should lead to criminal liability under Article 119 of the Penal Code of the
Republic of Kazakhstan «Leaving in danger» subject to appropriate conditions. In this regard we believe that
there is no doubt about the fact that the composition of the criminal infraction provided for in Article 320 of
the Penal Code of the Republic of Kazakhstan takes place solely in cases when it is a question of failure to
assist medical assistance sick person. Moreover, in accordance with the Order of the Ministry of Health of
the Republic of Kazakhstan of July 3, 2017, No. 450 «On Approval of the Rules for the Provision of Emer-
gency Medical Assistance in the Republic of Kazakhstany» the drivers of ambulance (ambulance) should pro-
vide the necessary medical assistance because in law as one of the requirements for drivers are indicated that
they must have first aid skills [11].

Thus, if it is a question of drivers of sanitary vehicles they will be prosecuted under Article 320 of the
Penal Code of the Republic of Kazakhstan only if they did not receive the first medical aid which is rightly
addressed in the works of such authors as L.I. Gorelik, T.V. Kirpichenko, N.G. Alexandrov. Moreover, they
expressed a proposal on the expediency in the disposition of a norm providing for responsibility for failure to
assist sick person pointing out the failure to assist medical assistance sick person. In our opinion, the authors'
proposal is justified and acceptable for the Kazakh legislation as this clarification will help to avoid misun-
derstandings of the Penal Code of Kazakhstan and resolve problems in law enforcement practice. At the
same time the content of the criminal law norm must correspond to its name, in this connection we believe
that it is necessary to supplement both the disposition and the title of the article with an indication of medical
assistance. In addition the principle of maximum specification of the norm to date meets the requirements of
paragraph 2.8 of the Concept of the Legal Policy of the Republic of Kazakhstan for the period from 2010 to
2020.

It should be noted that as a result of our survey the overwhelming majority of members of a law en-
forcement agency to the question: «Do you consider it appropriate to add the word «medical» after the word
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«failure» to Part 1 of article 320 of the Penal Code of the Republic of Kazakhstan? (86 % of respondents)
responded positively.

According to Art. 38 of the Code «On public health and health care system» the main types of medical
care are: pre-medical care, qualified medical care, specialized medical care, high-tech medical services, med-
ical and social assistance [2].

At the same time medical assistance can be provided in the following forms: outpatient care, primary
health care, consultative diagnostic care, inpatient care, hospital substitute treatment, emergency medical
care, sanitary aviation, medical relief during emergencies, traditional medicine, folk medicine (healing) [2].

In turn failure to assist sick person means that there is no action on the part of medical personnel to pro-
vide the necessary assistance to the sick person. Failure to assist medical care can be expressed in a variety
of forms. Thus L.I. Gorelik highlights some of them:

1) non-attendance of the medical worker to the sick person on a call, an invitation or his own initiative
(the last case is possible if the medical worker knows that the patient needs his services but for some reason
he or the relatives of the patient can not invite, for example, the absence of a telephone or remoteness of the
patient and his relatives from the medical institution);

2) failure to assist sick person in a medical institution;

3) refuse to take a sick person to a medical institution where he was taken or appeared himself;

4) do not call a specialist by a medical professional who came to the patient but was not competent be-
cause of narrow specialization, lack of knowledge or for some other reason;

5) a medical worker without a preliminary examination prior to the diagnosis indicates that the patient
does not need help [12; 35, 36].

As a condition for bringing a person to criminal liability under Article 320 of the Penal Code of Ka-
zakhstan in the disposition of the analyzed article the legislator indicated the absence of valid reasons for
failure to assist sick person. In legal literature for valid reasons the authors as a rule include force majeure
circumstances that justify the omission of the medical worker: the lack of the possibility to render medical
assistance in connection with the state of extreme necessity, force majeure, illness of the medical worker
himself, lack of necessary medicines or tools, lack of transport for travel to the location of the patient, etc.
This list is not exhaustive and the validity of the reasons for not providing assistance in each case is decided
at the discretion of the court taking into account all the circumstances of the case.

Analysis of law enforcement practice shows that as valid reasons in the materials of criminal cases as a
rule there are the following: a medical worker could not get to the premises from which the call was made
for help because the door was locked and unlocked there was no one; lack of medicines, necessary devices
and devices to help the sick person; the medical worker was not competent in providing the necessary assis-
tance because he had another specialization; the medical worker had on his hands a medical document signed
by the patient about the refusal to provide medical assistance and hospitalization.

In the light of the foregoing it should be noted that the medical worker on vacation is also obliged to
provide assistance to the sick person if necessary. However, in the event that the medical worker does not
possess the necessary knowledge or for other reasons cannot provide the necessary assistance, he must call
another medical officer with the necessary knowledge or take the sick person to a medical institution.

In addition I would like to note that in Art. 91 of the Code of the Republic of Kazakhstan «On public
health and health care system» states that every citizen has the right to be treated with dignity in the process
of diagnosis, treatment and care, respectful attitude to his cultural and personal values, as well as relief of
suffering to the extent permitted by this the existing level of medical technology [2], while it should be noted
regardless of the severity of the disease. In cases when a medical worker knows that a person is hopelessly ill
he must still provide the necessary assistance, fight to the end for the patient's life and use all available medi-
cal achievements thereby alleviating the sufferings of the sick person and prolonging the life span because
for the sick person the medical worker is the last hope and he sees the strength and confidence in the cure in
him. Thus, a medical worker in the event of failure to assist sick person that would allow him to prolong his
life is, in our opinion, liable to criminal liability under Article 320 of the Penal Code of the Republic of Ka-
zakhstan «Failure to assist sick person». The criminal liability for failure to assist sick person, as noted
above, is provided only in cases where due to the omission of the medical worker the sick person is injured
or died.

According to Part 1 of Art. 320 of the Penal Code of the Republic of Kazakhstan as a socially danger-
ous consequence of failure to assist sick person the legislator has foreseen - infliction of average gravity
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harm to health of sick person by negligence; on Part 2 of the article under consideration - the death of sick
person or infliction of grievous harm to his (her) health by negligence.

At the same time it should be noted that according to the analysis of legal literature some scholars be-
lieve that from the socially dangerous consequences of failure to assist sick person provided as an obligatory
sign of the objective side of the crime it is necessary to refuse and establish the moment of the end of the
crime proceeding from the fact of inactivity itself [4]. In their opinion a crime committed in the form of inac-
tion cannot have a material composition because inaction as such does not entail consequences in the form of
any changes in the material world. The consequences listed in the dispositions are not the result of the omis-
sion of the medical worker but are a consequence of the development of the internal processes of the victim's
body conditioned by internal causes [4].

This point of view, in our opinion, has no valid reasons because according to the tendency of legislative
practice in the criminal law sphere crimes connected with violation of special rules or norms should always
lead to consequences otherwise it may be an administrative or disciplinary offense. That is if we divide this
point of view, the line between the disciplinary offense on the part of the medical worker and the criminal
offense is erased. Thus, in our opinion, the fact of failure to assist sick person in the category of criminally
punishable acts should not be erected.

At the same time it is necessary to recognize that cases of failure to assist sick person which was inflic-
tion easy harm to health fall out of the legislator's view because as the analysis of the Code on Administra-
tive Infractions shows such acts are not an administratively punishable offense. At the same time the degree
of public danger of such acts is higher than the disciplinary act. In this regard we consider it advisable to
provide for the provision in the Code on Administrative Infractions of the Republic of Kazakhstan for the
failure to assist sick person as well as to other persons needing medical assistance without valid reasons by a
person obliged to provide it in accordance with the law of the Republic of Kazakhstan or under a special rule
if it is entailed infliction of light gravity harm to health of sick person by negligence or other person in need
of medical assistance.

We believe that the given suggestion will serve to improve the legislation and law enforcement practice
as a result of which the offense under consideration will receive an appropriate legal assessment and the pun-
ishment will be consistent with the principle of justice.
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E.B. Ecneprenona

Ka3zakcran Pecny0uaukacsl KK-nin 320-0a0b1H1a KapacTbhipbulFaH «Haykacka kemek
KOepceTIey» KblJIMbICTBIK-KYKBIKTHIK HOPMAJIAPBIH JKeTIJIAIPYiH Keildip Macesenepi

ATanFaH JKYMBICTHIH MaKCaThl KbUIMBICTBIK 3aHHAMAHBI JKOHE OHBI KOJNJaHy TOKIpHOECIH KeTinaipy
OoiibIHIIA FRUIBIMU HETi3[e/IreH YCHIHBICTApAbI 93ipyey Ooubin Tabbutaasl. ABTOP JKYPTi3iireH 3epTTeymiH
HOTIKEeCI OOMBIHIIA KOJIAHBICTaFbl 3aHHAMAaHbI JKOHE HAayKacka KeMEK KepCeTIIeyre Kapchl OpeKeT €Ty
Macenesnepi OoibIHIIA KYKBIK KOJIIaHy ToXKipHOECIH JKeTIIaipy jKOHIHIe YChIHBIMAAP jKacasbl, aTar aiuTcax,
KQKETTI KOPCETIIeTIH KOMEKTIH TYCIHIiri, Typi MEH KeJeMiHe KaTbICThl aBTOPJBIK MO3ULHUSICHIH YCBIHIBI.
Conpiaii-aK aBTOp 3aHIrep-FajJIbIMIap/IbIH MiKipyepiHe KYpri3iireH Tangaybl €CKepe OTHIPHII, KHAYKAC)» KIHE
«eMZENyII» YFBIMAApPBIH aHbIKTAyMEeH OailflaHBICTHl jKacajafaH OipKaTap KOPBITHIHABUIAP/ABIH HETi3iHIe
aTaFaH yYFbIMFa KAaTBICTBI ©3iHAIK KO3KapachlH YChbIHAIbL. JKYMbBICTa KOPIHIC TalKaH KOpPBITBIHABLIAP,
HOTIDKEIIep, epekerniep 3aH ofeOueTTepiHe, KYKbIK KOJIaHy TKipHOECiHIH MaTepuaiiapblHa KYpri3iireH
TaJjlayFa JKoHEe PECIOHICHTTEpAIH Oenrini Gip ToOBIHA JKYpPri3iireH cayaiaHamara HerizgenreH. Onapabl opi
Kapail FbUIBIMH 3€pTTeyJIep/e, 3aHHAMAara YChIHBICTAp 93ipiiey/e, KbUIMBICTBIK KYKBIK KYPChIH OKBITKaH Ke3z1e
OKy YAepiciHze nmaiaananyra 60oaibl.

Kinm ce30ep: KbUIMBICTBIK 3aHHaMa, KbUIMBICTBIK KOJEKC, KbUIMBICTBIK-KYKBIKTBIK HOpMaJIap, MEAULIMHAIIBIK
KYKBIKOY3YLIBUTBIKTAP, MEAHUIMHA KbI3METKEPIICPiHiH JKayanThUIbIFbl, KOMEK KOpCETIey, KaciOu MiHaeTTep,
HayKac.

E.B. Ecneprenosa

HexoTopbie Bonpochbl cOBEepPIIEHCTBOBAHNS YT0J10BHO-IIPABOBOMH HOPMBI,
npexycmorpenHoi ct. 320 YK Pecny0siuku Ka3zaxcran
«Heoka3zanue nomomu 60JHOMY

Lens mannON pabOTHI 3aKioYaeTcs B pa3paboTke HAyIHO OOOCHOBAHHBIX NPEATIOKCHUH II0 COBEPIICHCTBO-
BaHUIO YTOJIOBHOT'O 3aKOHOJATEIbCTBA M NMPAKTHKY ero NpuMeHeHus. 1o pe3yibraTaM NpoBeIeHHOTo Hccile-
JIOBaHUsI aBTOPOM TPEUIAraroTcsi PEKOMEHAIMH TI0 COBEPLIEHCTBOBAHUIO JIEHCTBYIOLIETO YTOJIOBHOTO 3aK0-
HOZATENbCTBA U IPAaBONPHUMEHUTEIBHON MPAKTUKH B BONPOCAX NMPOTHBOICHCTBHS HEOKA3aHUIO MOMOILHU
60JILHOMY, B YAaCTHOCTH, MPEI0KEHA aBTOPCKas MO3UIMS OTHOCUTEIBHO MOHATHUS, BHAa U 00beMa HEOOXO-
JUMOHM OKa3biBaeMoil momomu. Kpome Toro, ¢ y4eTom aHanm3a CyLIECTBYIOLIIMX TOYEK 3PEHHUS yUEHBIX-
IOPHCTOB, CIENaH PsJ BBIBOJOB, CBI3AaHHBIX C ONPEJENICHIEM HMOHATHI «OOJIBHOW» U «allMeHT», Ha OCHOBE
KOTOPBIX aBTOPOM IPEUIOKEHO COOCTBEHHOE BUICHHE JAHHBIX HOHITHH. BBRIBOABI, pe3ysIbTaThl, HOJIOXKEHHS,
Halle/IIIe OTPaKCHNE B paboTe, OCHOBAHBI HAa aHAJIH3E IOPUIMUECKON JINTEpaTyphl, MaTCPHAIIOB IIPABOIPH-
MCHUTENBHOI NPAKTHKH U ONIPOCE COOTBETCTBYIOIIETO KPYra PECIOHJCHTOB M MOTYT OBITh MCIOJIE30BaHbI B
XOJie JaJbHEHIINX HAay4YHBIX UCCIEN0BAHUM), IPH Pa3paboTKe MPEIIOKEHUH B 3aKOHOATENBCTBO, B yIeOHOM
npolecce IpH NpenoJaBaHuU Kypca YTOJIOBHOTO MpaBa.

Kniouesvie cnosa: yronoBHOE 3aKOHOJATENBCTBO, YTOJOBHBINA KOJEKC, YrOJOBHO-IIPABOBBIC HOPMbI, MEIH-
[MHCKHE MpPaBOHAPYIICHHs, OTBETCTBEHHOCTh MEIMILMHCKHX pPaOOTHHKOB, HEOKa3aHHE IOMOLIH, mpodec-
CHOHAJIBHBIE 00SI3aHHOCTH, OOJIEHOM.
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Ka3zakcran Pecny0iuKkacbinIa CAJBIKTBIK KOCHAPJIAYbIH KYKBIKTBIK Heri3aepi

CanbIKTBIK >KOCIapiiayra HEri3 OOJIBII MEMJIEKETTIH CallblK, OIOIKET, MHBECTHLMSJIBIK CasicaTTapbIHbIH
HETri3ri Jamy OarbITTapblH €CKEPY; KOCIMOPBIHHBIH €CEIl CasCaThIH JKYPridy; 3aH OoibIHINIA OelriieHreH
0apJbIK CalblK JKCHUIOIKTEPIH TOJBIK JKOHE [YPBIC KOJAAaHAa OTHIPBIN, CajblK TOJCYIIiHIH CajbIK
MIHZETTEMECIH OPBIHIAY; CAJBIK TOJIEY MEP3IMiH Y3apTy, CAJbIK JKOHE MHBECTHULUSIIBIK KEHUIIIKTEPAI amy
MYMKIHAIriH Oarajay, Tarbl Oacka (akropiap TaHbuianbl. CajbIKTHIK JKOCIapiay sKeaen (OIepaTHBTI),
OakplIay, sKocmapiay Topi3ai GyHKIMsIapasl aTkapanbl. CalbIKTHIK jKOCIapIay/Ibl )KeIes, TAKTHKAJIBIK JKOHE
CTpaTErusyIbIK 3JIEMEHTTEP Al KAMTHTBIH YIII JCHI €I JKYiie peTiHae ae KapacTeipyra 6omazpl. KapacTeipaTsiH
MOCEJIECIHIH MaHbI3AbUIBIFBIHA JKOHE INApYallbUIbIK >KYPri3ylli CYOBEKTIHIH KapKbl KBI3METIHIH COHFBI
HOTHYKECIHE CaNBIKTAP/IBIH THTI3eTiH oCepiHe OaMIaHBICThI CATBIKTHIK JKOCIapiay CTPATCTHSUIBIK XKOHE JKEIeTT
(omepatuBTi) Ke3eHaepai KaMTHIsl. MEMJICKETTIK CajbIKTBIK JKOcmapiay KebiHece aFbIMIAFbl CalBIKTBIK
JKOCTIApJIay TYPIHIE Ky3ere achbIPBUIFAHIBIKTAH, OJ HAKThl KAPXKBUIBIK JKBUIFA TYCETIH CAJIBIKTBIK
TYCIMIEPiH JKOCIAPhIH KAIBIITACTHIPYMEH OaiiJIaHBICTBIPHLIABI JKOHE CAJBIKTHIK MiHAETTEMENCPIiH
OPBIHIATYBIH KaMTaMachl3 €TETiH ToCUIIepaeH Typaabl. MeMIIEKETTIK CabIKTBIK JKOCHApIayIbl iCKe ackipy
Ke3iHJe CallbIK callyFa OailTaHbICTHI OoJDKamIap OFOJUKETTIK TarchlpMalap HETi31HIE KalbIITacThIPhUIAIbI
JKOHE EIIIMI3JIH QJIeyMETTIK-9KOHOMUKANBIK JaMYBIHBIH OarnapiaManapeiaa Oepiremi. by Garmapiama
CaJIbIK Cally asiChIH/IAFbI KaFUIallap MEH epeKeliep/ii, CalIbIK 3aHIaPhIH )KOHE Kap)KbUIbIK 3aH1apabl KaObuiaay
(canpIK cay *eHiH/e KaObUITaHFAaH HOPMATUBTIK aKTiIep, ©3repicTep MEH TOJBIKTHIPYJIapMEH KaObUIIaHFaH
CaJIbIK KOJIEKCi, 0apibIK KbI3MET KepceTy chepachiHIarbl 3aHJIbl KOHE XKEKe TYJFaiapra OIpKesKi CajbIK
casicaThlH KYPri3y Kypasibl) HETI3iH KYpPaWThlH OSKOHOMHUKAIBIK TYPFBIAAH HETI3NENIN, 3aH TypiHIe
peciMIeNnren KaFuaaaap MeH FhUIBIME TY)KbIPBIMIAP/IbI OeIrisiey *Ky3ere achpbuIaibl.

Kinm c93c)ep.' CaJIbIK, CaJIbIKTBIK JKOCIIap, CaJIbIKTBIK MiH,I[eTTeMe.Hep, CaJIBIKTBIK )KeHiJ'IZ[iKTep,
HWHBCCTULUAJIBIK Cascart, 6aKLIJIay, CaJIbIK q)yHKL[I/ISUIapr, CAJIBIKTBIK KocHapjiay Kese}mepi.

Canplk calmy Maceneci Ke3 KENTeH KOCIOPHIH VIIH ©T¢ MaHBI3JbI, ceOedl CallbK KOCIMOPBIHHBIH
KipiciHiH Oenrini Oip MenmiepiH MeMJIEKETKEe MiHAETTI TYpA€ aylapybl, COHABIKTaH KOCIIOPBIHIAp Kipic
Oemirin OapeiHIma a3aiTyra ThIpeIcambl. Con ce0enTi CaNBIKTHIK JKOCIHAapiiay TYCIHITI KOJIaHBLUIAIBI,
CaJIBIKTBI JKOCTIApJiay KOMETIMEH CaJbIKTHIK MIiHACTTEMENICPi 3aHJbl TYPJE KBICKAPTY CAJBIK KOCHapiay
OolbIHIIa MaMaHHBIH KOMETIMEeH >Xy3ere achIpburafpl. CalbIK >KOCTapiayAblH KaKeTTUIri — erep omiap
YkiMeT opraHiapbiHbIH OarjgapiamMaiapblHa cali KbI3MET €TCe, OHJAa CAJBIK TeJCYIIUIepre TYpPJl CalbIK
KEHUIIKTEPI MEH CalblK 0a3achlH €CENTeYIiH TYPIi 9AICTePiH CaNbIK 3aHHAMACKIHIA OCKITIJITCH OChI KOHE
0acka Ja CAJBIKTHIK PeKUMIEPII KapacThIpy.

CasbIKTBIK JKocmapiay — Oyl CalbIKTHIK MiHJCTTEMEICp/Al 3aHAa KapacThIPBUFAH KCHULIIKTED MCH
omicTepAi KOMAaHa OTHIPHIN KbICKApTy. OHBIH MaHBI3bI CANBIK TONEYIIJIEPAiH 63 CaJBIKTHIK MiHASTTEMENEPiH
MaKCHUMaJIIbl a3aiiTy YIIiH 3aHaa OeNriUIeHTeH TICUIAep MEH Kypalfapabl KOJAaHy KYKBIKTapbliHa He 0Oy.
CanpIKTBIK JKOcTiapyiay OW3HECTI YHBIMAACTBIpyAa TuiMIipek, ce0eli YHbIMIacThIPyIIBUTBIK-KYKBIKTBIK
(dopMaHbl, YABIMIBI TIPKEY OPHBIH, YHBIMHBIH YHBIMIACTBIPYIIBUIBIK KYPBUIBIMBIH JKacayjaa OacTarkbiaa
JIYPBIC TaHJIayIbIH MaHBI3BI 30p. OTKEeH FachIpbiH 90-KbUTIaphl MAMaHAp MEH MPAKTUKTEP/IiH HYCKAyJIaphl
CAIBIKTBIK ~ TOJEMICPAI MUHHMANM3alusiiayFa OallJIaHBICTBI  JKeKe OacKapylibUIBIK — IICHIIMIEPIACH
alBIpMaIIbUIBIFBI 00N «CaNbIKTBIK KOCMAapiay» TYCIHITI CalBIKTBIK MIHACTTEMENep MEH TeleMIep
TyciHiriMeH Oipre naiina 60mb1. CaNBIKTBIK JKOCTIApIay CAIBIKTHIK MiHACTTEMENEP/Ii 3aHIACTHIPY KOJIBIMEH
AHBIKTAJ/IBI, SIFHU CAaJIbIK TOJICYIIiHIH OFO/DKETKE TOJCHETIH CalbIKTBIK TeJeMAEpiH 3aHFa coiikec
opekerreHAipyi. lllapyampuiblk *Kyprizymr cyObeKTUIep/iH 0ackiM Oeliri caiblK 3aHAapblHAa OSKiTiIreH
KOIITEreH CalbIKTap OOMBIHINA KEHUIMIKTEPAl Typhic KoiaanOaiinel. COHBIMEH KaTap CajblK 3ap/anTapbiH
€CKepe OTBIPHIT, MOMIJIENEPAIH MYMKIiH OOJaThiH (opMaliapblHa Tanaay Kyprizyl kaxer. Karenmepzin a3
OOJYbIH CaJIBIK €CeNTEeMENepiHiH IIMIKi OaKplay TEXHOJOTHUSCHIHBIH MPOIEAYpachl MEH KaFuIaTTapbl
KamTamace3 eteni. COHbIMEH KaTap Oakpliay OpTraHbl CalbIK TeJey MEpP3IMIHEH achll KeTrneyiH OipiHmri
OpbIHFa KOsimbl. bipak cambIKkTap XoHE ajpIMAap TeJeyAiH Mep3iMi CalbIK 3aHHAMaJlapblHAa OeNTiieHTeH
Oosca, onapabl KoanaHy kepek [1; 115]. CanbIkTel a3alTyAbIH 9IicTepiHiH Oipi merengepae opQopibK
KOMITAaHUSIHBI alry *oHe KazakcTaH ayMarbIHJIa CAIBIKTHI a3 TOJICHTIH KOMIIAHHS arly OOJIBIN TaObLIAIbI.
Conpaii-aK caJiblK aybIPTIALIBLIIBIFBIH 3aHbI TYPJC a3al0bIH )KOHE OM3HECTIH OPTAK CXeMachlHA JIQJIME-I971
60xysl kepek. Cxemach! o 6oaMaca OaKpiIay OpraHAaphl CAIBIK TOJIEYIIiHI YHEMI TeKcepe/t.
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KasakcTaH Pecny6bnukacbiHaa canbIKTbIK. ..

CanpIKTBIK JKOcmapiay Imporeci Oip-OipiMeH TBIFbI3 OaiylaHBICTHI Ke3eHAepAeH Typansl. Omap
Kenecimed: bipiHI Ke3eH — OW3HECTI YHBIMAACTHIPY HACSICHIHBIH Iaiga Ooybl, MaKcarTapbl MEH
MIHJICTTEPiH ’KacaKTay, COHIaH-aK 3aH IIBIFapyIIsl opraHiap OCpeTiH CANBIKTHIK XEHUMIKTEPII KOJITaHy
Typaibl CypakTapabl KapacTelpy. EKIiHIN Ke3eH — CalbIKTBIK KO3KapacTaH KaparaHJa KOCITOPHIHHBIH
OHIpiC OpBIHIAPBIHA >KOHE KEHCENepiHe, COHmah-aKk (uiInalgapblHa, CHIMJIEC KOMITaHWsJIAphIHA >KOHE
Oackapymsl opraHaapblHa THIMII OPBIH TaHIAy. YITiHIN Ke3eH — 3aHIIbl TYJIFAaHBIH YHBIMIAACTHIPYIITBLUTHIK-
KYKBIKTHIK (DOPMAchIH TaHJay JOHE CajblK PEXUMIMEH Maiaa O0naThlH KapbhbIM-KATBIHACHIH AHBIKTAY.
TepTiHII Ke3eH CaNBIKTHIK XKEHUIIIKTEP/IIH TaldayblH KO3ICHTIH KOCIMOPBIHHBIH CAIBIKTHIK KEHICTITiHIH
mariga OONMyBIH KapacThIpadbl. beciHin Ke3eH — KOCIHOPBIHHBIH MOMIJICIEp OOWBIHINA KATHIHACTAPBIHBIH
JKy#eciH JKys3ere acelpy (makma OoJiFaH CallbIK KEHICTITIH €CeNKe ajla OTHIPHIN). KOpBITHIHIBICHIHIA
HIapYaIlbUIBIK CYOBEKTiHIH MOMITETIK KEHICTIK maiina Oojaapl. ANTHIHIIBI Ke3€H TYPJI JKafr[aiira Tangay
JKyprizureni: mTpadThIK XKoHEe 0acka /1a CAaHKITUSIIAPMEH alKBIHAABIN aTBIHFAH KapyKBIIBIK KOPCETKIMTEP I
MYMKIiHII TIBIFBIHIAPMEH CalbICTRIPY. JKeTiHIm Ke3eH — KaTe KIOepMEYIiH HEeTi3Ti TOCLTl OOJIBIN CalbIK
ecenTeMeNepiHiH 11K 0aKblIay TEXHOJIOTHUACHI Ta0bLIA b,

CanpIKTBIK JKOCTIapiayAblH IIEKTEpiHe KeJleciiep >KaTKbI3bULABL: 3aHHAMAAbIK wekmeyiep — Oolapra
cajbplK 3aHHAMajapblH OY3FaHbl VIIiH OCNTUICHTeH jKayalKepIIiIiK IapajapblH KaTKbI3yFa OOJaibl.
OKIMWINIK bIKNAn emy wapanapvl — TEeKCepic KYPri3il, COMKeciHIIe CaHKUMSIApAbl KOJNAaHy Typasbl
mIeriM KaObUTIai anajpl, dcipece cajblK TOJCYIIiHIH MOTHIHAAFBl €Cell albIPBICY ONEPANUsIApbIH TOKTATY,
CaJIBIK TOJICYIIIHIH MYJITIH TOPKiICY. ApHativl commblk 0OKMPUHALAP — CATBIKTApABl 3aHCHI3 TOJCY MEH
XKanTapyJa 3aH TananTtapblHa COHKec KeIMEHTIH Mominenepie KapacTelpbuiaabl. Onapra «dopMamarsl
KaJIBIID» KOHE «ICKEPJIIK MaKcaT» IOKTPHHANAPHI KaTaabl. CalbIKTHIK XKOCMApJay/IblH HETI3ri IIeTi CabIK
TOJCYI 63 CalblK MIHISTTEMENEPIH TEK 3aHABI TYPAC FaHa XKy3ere acelpybiHaa. Omait OoimMaraH Karmaina
CalBIK YHEMIUNTiIHIH OpHBIHA YJKEH KApKBUIBIK IIBIFBIHIAP, OAHKPOTTHIK, TINTI OOCTaHIBIFBIHAH
aiipIpbuTyFa Aedin Oapaabl. KocimopeiHgap MeH yilbIMaapaa canblKTapasl Oackapy >KyHeciH KYpy MEH CoTTi
KYMBIC ICTeyiH KaMTamachl3 €Ty VIIiH jKaFmainap »xacamy kepek. Omap: Iamy CTpaTeruschl, OW3HEC-
JKOCTIaphl KoHE OIOKETIHIH apaKaThIHACBIHBIH OOJYyBI; OKIMIIUTIKTIH CTPATETHSUIBIK JKOHE TAKTHKAJBIK
OcHapJiap Heri3iHIe CaJbIKTBIK KOCHaplayasl, COHIal-aK OacKapyAblH MiHCI3 YpAICTEpiH JKy3ere aceipy;
WHTepHeT-pecypcTapblH  JKOHE KYHENIK TEXHOJIOTHSIIApAbl KOJJaHa OTHIPHIN, JKUHAKTAy JKYHECiH
YHBIMAACTBIPY MEH aKIapaTTapbl OHACY; KYPBUIBIMABIK OeiMinenepre 6emy (Tyra), Oiperei xyiie peTiame
CAITBIKTHIK, KOCTAPJIAybl YHBIMIACTBIPYFa JKAYaNThl, CAIBIKTHIK KOCIAPJIAYJBIH CXEMachlH KYpacThIpy
(caJBIK KEHICTIr1, MOMiJIeNiK KeHICTiK); pakTopnap xKyheciniH MoHuTOpHUHTici) [2; 87] (cyp. Kapa).

I'K PK KocinmopbIHHBIH JKapFhICHI CanbIKTBIK 3aHHAMA

A4 + 4 + \ 4

Mowmise KeHicTiri [TapyaimbuiblK onepanusiap CarnbIK KeHICTirl
[TapyanbuIbIK JKaFaiIapeIHBIH TaIIaybl CanbIKTBIH TapaMeTpliepi:
- TOJIEM K031,

- OyxranTepIiik ecer;
- canbIK cay 0a3achl;

: : - CaJTBIK MOJTIIIepIIeMEcCt;
BiprekTi mapyanisuIbIK OnepanusuIap IbIH Ky PHAIbI - Teley Mep3imepi;
¢ - OPTYPIIi ACHTeHIeTi O KETTIK

ayJapManap apakaThIHACH,
KapxKbutbix - €CeIl aylapbUIAThIH YHBIMIAPIABIH

/' HOTHXKE V\ PEKBU3UTI;

- CANTBIKTHI €CENTEYIiH KeHUIIIKTepl

Ecenrtix cascar AWpImmnyn
4

CanbIKTHIK OacKapy (aFBIMAAFBI CATBIKTHIK YKOCTIApIIaYy)

CypeT. KQCiHOpLIHZ[ap MCH ¥ﬁblM,HapZ[LIH CAJIBIKTBIK KOCIapJIaybIHbIH KaJIIbl CXEMAChL
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A.A. TypyHTaeBa

KenrereH MeMieKkeTTep/ie CalblK TOJCYACH JKANTApyIbl a3alTydbIH OAiCTEpl KOJIAHBUIAIBI, OJIap
CAITBIKTHIK, KOCTAPJIay IbIH KOJNJIAHBUTY callachlH azaiTyabl Kapacteipasl. AKIL, ¥api0puranust :oHe Tarbl
Oacka enuepie «aHTUTPAHCHEPTTIK», «aHTHOQPOIIOPIBIKY JKOHE «AHTHASMIIMHITIK» 3aHHAMauap KaTaH
KoJmanbuiaabl. COHABIKTAH CaBIK MIBIFBIHIAPBIH a3aiTy MYMKIHAIKTEpl TEK KaHa KYPri3UIeTiH MIEKTeyIep
JKyieci meHOepiHe Ky3ere achIphlIaibl.

TemenIe caabIKTHIK JKOCTIapIIayIbIH ipi CeTi3 MpoIeaypachlHaH TYPAThIH PETI KOPCETINTEH:

1. Hlapyampuiblk cyOBEKTIHIH CaJIBIK KEHICTITiH CUIIATTAWTBIH CANIBIK KECTEC TONTHIPBUIAAbI, MYHA 3P
CaJIBIK KEJIEC1 HEeT13Ti KOPCETKIITEPMEH CUTIATTANIaIbl: TOJIEM KO3i; OyXTanTepIIiK ecel; CallblK calry 0a3achl;
CaJIBIK MOJIIISPIIEMEC; TOJIEY MEep3iMAepi; opTYpJli ACHreHeri OI0HKETTIK ayaapMalap apakaThIHACKL, €Cel
ayapbUIaThIH YHBIMAAPABIH PEKBU3HTI; CATBIKTHI €CETITEYMiH KeHUIAIKTEPl MEH epeKIIe IapTTaphl.

2. KocinmopbIHHBIH KapFBIChIHA COMKEC )KOHE a3aMaTThIK 3aHHAMa HETi3iHJe MOMIJICHIK KYie KaThIHACKI
KYpbUIaasl. KOpPBITEIHABICHIHIA TIAPYAITBUTHIK CYOBEKTIHIH MOMIJICITIK KeHICTIK Tai1a 0oapl.

3. KocinmophIH opeIHIayFa THIC OIpTEKTI MapyanIbUIbIK ONepaItisiap TaH aIa b,

4. CasbIKTBIK, MOMIJICITIK JKOHE IIApyallbUIbIK KbI3METTEP/II €CETIKe ajla OTHIPHIIN, dPTYPIIL XKaraainap
KapacThIPBUIAIBL.

5. ByxranTepiik j)koHe CaNBIKTBIK €CerTep TYPIHAE POCIMICSIETiH, €H THIMII HYCKaIapApl TaHAYy.

6. Kap>KbUTBIK JKOHE CANIBIKTBIK €CeIl JKYPTi3yliH Heri3i OONIaThIH MIapyalllbUIBIK OTepaIlvsuIap IbIH
JKYPHAITBI TOJITBIPBLIAIBL.

7. Canplk TOyeKeNIepiH €CEmKe ajia OTBHIPHIN, MaKCUMAaJAhl Kap>KBUIBIK HOTIDKCHI Oaranay, CalibIK
Ko3KapachIHaH KaparaHaa KOCIMOPBIHHBIH aKTUBTEP1 MEH HaiifalapbIH THIMII OPHAIACTHIPY.

8. ¥HUBIMHBIH €CENTIK CasCaThIHBIH ATbTCPHATUBTI 9MICTEPi aHBIKTAJA B,

KocimopbragapasIH MpakTHKAIBIK, KEI3METIHE Taiiaa 00JIaThIH CATBIKTHIK KaTellep Keeciaep: aaFamKpl
KyKaTTapablH OoiMaysl HEMece AYPHIC TONTHIPBIIMAYBI, KOJIAHBICTAFBl CajbIK 3aHHAMAJIAPBIH IYPHIC
TYciHOeyl HOTIDKECIHIETi KaTelep; cajblK calydaFbl ©3repicTepre YyaKThUIBI Hazap ayJapMmaysbl, acipece
KEPrimiKTi; apu(@METUKAIBIK €CENTEyIiH IYPhIC €MECTIli;, CaBIKTBIK €CeM KYXKATTAphIH YaKThUIbI
TarchIpMaybl; CAIBIK TOJIEY MEP3iMiHIH OTIM KETYyi.

Karenepnai azaiiTyaplH Heri3ri ofici caiblK eceOiHiH imKi OakplIay TEXHOJOTHSCHIH KOJJIaHy OOJIBIT
TaObLIaabl. [ImKi OaKbUIay TEXHOJOTHSCHIHBIH HETIi31H KaJlayIlbl KaFUIATTaPhl: TEXHOJIOTHS IIETiHAe O0apIIbiK
CAIBIKTHIK TIentiMaep Oenrisi Oip mpoleayparapaslH KOMETIMEH MISTTiieni; 0apiblK CATBIKTHIK IIEIIiMIep
TEXHOJIOTHSIHBI €HTI3y KE3CHIHAE OCNTiIeHIN, eImKaHmal CyObeKT emlip ImenriM KaOburmai aiMaibl.
YKarmaii e3repreHiic CalbIKTHIK KOPBITHIHIBIHBI capamnimbuiap TOObI (KOMHCCHS) IIEHIeNi; KOCIOPHIH
CaJIBIKKa OaiJIaHBICTHI MpoIeIypajiap MEH OENTUTIC KYpri3yre KYKBIFBI Oap Oip TOI TyJIFanapasl Oeiriieyi
KepeK; opOip calbIK IMapyamibUIBIK OIEpampsachl OCNTiai MbIcaliga KOpCETUITeH Xasz0arma KyKaTIleH
KOPCETiTyi THIC; CANBIKTHIK KaTeJepAl a3aiTy YIIiH CTaHJapTTajlfaH KYKaTTap KOJJaHBUIAAbI, KYHIOCTIKTI
OakpulayFa CaNBIKTBIK S>KEHULDIKTEpAiH opOip Mominere Herizlenyi jkaTaael; OapiblK OyXraiTepiik
OTKI3TIMTEp MEH CaJBIKTBIK €CenTep OIPTEKTI IIapyallbUIbIK SKaFgailapislH KECTeCiHIH HeTi3iHIe
yKacanaapl; OapibIK aKMapaTThIK-KYKBIKTHIK KYHEHIH KOJJaHYIIBUIAphl ©3[epiHe KaKeT aKmapaTTsl aia
aJaJpl.

Op MEMIJICKETTE CallbIK 3aHJApbIHBIH EpeKIIeTiKTepiHe OailIaHBICTBI CANIBIK PEXUMIH KOJAaHATHIH
Oenriyi Oip KbI3MET TYpl MEH YHBIMIACTHIPYIIBUIBIK-KYKBIKTBIK (hopma Oap. Ochl 3aHAapra COMKEC CallbIK
callyJblH TOMEH MeJIIepieMeci apKbUIBI [IeTel 3aH1bl TYIFANapblH TapTyFa Heri3 6onazasl [3; 201].

Ogppuiopnvix buznec — OYI Kipic Ke3epi meTeNeH 00JIaThIH, COHIBIKTAH CAJBIK CATy KCHULTIKTEPiH
KOJIIaHATHIH, OepuUIreH 3aHHAMalaH ThIC JKYPTi3iieTiH KbI3MeT OoubIlm TaOwmambl. «OQQIIopsik 30Ha»
TYCiHiri OoifbIHIIa 3aHABl TypAe O(QOIIOPIBIK KOCIIOPBIHAAPIBIH MapTedeci MEH HOpMalaphl aHBIKTAJIFaH
JKOHE COFaH COMKeC KapKbUIBIK-OKOHOMHKAIIBIK ONepaIusuiap Kypri3iierin 3agHamanap xaragsl. COHBIMECH
Karap OyHOail 3oHamapga maiga OoNaThlH 3aHABl  TYJIFANAPIbIH  YABIMIACTBIPYIIBUIBIK-KYKBIKTHIK
(dhopmatapsl Keneciziel: CepiKTECTIK, XKayamKepIIiIiri MeKTeyli KOFaMIaCThIK, aKITHOHEPIIIK KOFaM jKoHE T.0.
Kazipri ke3ne myHHEKY3iHIH CaIbIK KapTachlHAA, CAJBIKTHIK YKOCIApiiay TYPFHICEIHAH KaparaHna, dJIeM/IiK
Kap KBUTBIK OTIEpanFsuIap KbI3BIFYITBUIBIFBIH OUTaipeTiH 300 Oipiik )KeHUIASTUITSH 3aHHaMalap MEH 30Hajiap
6ap. OdduIOPIBIK KOMITAHUSIAPIBIH KAl CAHBI OIpHEIIIE KY3 MBIHFA )KETYIIE.

OdduropibIk 30HaMAp kKep NIAPBIHBIH €H HeTi3Tri OipHelre HykTenepinae Oenrinenred: Kapu6 Oacceiini
(baram, Buprun, Kaiiman, bap6anoc >xone I'penana apannapser); OpraTtenis (Annoppa, I'ubpanrtap, Monako,
Kunp); Eypona (Illeeitapus, JlrokcemOypr, Jluxrenmreiin, ['epacu, [xkepcu xone MoH, CaH-MapuHo,
Wpnangus apangapsl); Apad enpepi (JIuBan, OAD, baxpeiin); Adpuka (Ceitmen apanmapsl, Jlubepus);
Azus-TomblKk MyxuTel MaHbl (Kprral, [onkonr, Cunramyp, Manaiizus, @umunnun). Odopiask

178 BecTHuk KaparaHgmHckoro yHusepcurteTa



KasakcTaH Pecny6bnukacbiHaa canbIKTbIK. ..

KOMITAaHUSUIAD YCBIHATHIH JKEHUIDIKTEP TYpi: CalblK CaldyAblH S>KEHUIOETIAreH TopTidi, BaIOTaNIBIK
ABTOHOMMUSIHBI YCBIHY, Tayap/Abl HMIIOPTKA IIBIFapFaHAAFel KeJEH KEHUITIKTEPL, TIpKeIy Mpoleaypachl MeH
ecern OepymiH JKeHUIILYi, OaHKTIK jKoHE KOMMEPIMSUIBIK KYITHAFa KMk xoHe T.6. Odduropieik 30Hama
calmblk MopTeOeci opTypsi KOMIaHHMsap KbI3MeT okyprizemi. OQQuopnslk KoMmmaHuss — YITTHIK
KOMITAHWSIHBIH apHaiiel Typi, KumnpmiH 3aHHaMachIMEH KapacTHIPBUTFaH; OCNriii epexernepal Oy30araH
JKarmaia cajaplK cary MOJIIIepiH Tapaay MopTedecine ne komnanus [4; 101]. bocaTeurran KOMITAaHUS CAJTBIK
TeJICYJICH TOJBIK 0OCaThUIA IbI, OipaK Kara3 XKY3iHJe CAllbIK TOJICYIi PEeTiHJe TipKeyae Typ. PesuaeHTt emec
KOMIIAHUS YJITTHIK 3aHFA COMKEC CaJbIK CATyFa )KaTIMaiIbl.

JyHue OKy3iHIEri MeMIIEKETTepIiH TOpPTTeH Oipi IIeTeNl pPEe3WACHTTEPIHE OJIEMIIK CaJIBIKTBIK
JKOCTIapiiayIbl *KOHE OHBIH 3JEMEHTTEpiH KosgaHaabl. OQ@UIopiblK OM3HEC HETi3iHIe Kypyra OO0JIaThIH
cxemanap: 1) oddumopnaslk KoMmanusi — cayoa okcypeizyoeei Oendan. CHIPTKBI cayla oONepanusiapbiH
CaTyIIbl MEH CaTBINl alyIIbl apachblHAA JKYPri3reHIe KOMITAHHUS KYPBUIAIbI, OJ CAJIBIK cally OOBEKTICIHIE
KeOipek KipicTi Jiokanu3anusiay; 2) opdIIopiaslk KOMIaHUS — Mmepdicep. Byl karmaiiia KOMITaHUSHBI
CaJIBIK cally 0a3achlH a3aliTy MEH ©3 KYHBIH KOCa aJifaH/a IIBIFBIHIBIH KOOCIIHE BIKNAIBIH TUTi3y YIIiH
Konganazpl; 3) opQuIopabIK KOMIIaHUS — KYHBI KbIMOAT TYpaThIH MYJIKTIH ueci. byn cxema mymik ueci o3
HeTITIHAeTI KYHABI MYJIK 0ap €KeHMIIT1 KYNHsiaa KaJablpFBICHl KeNTeH Ke3ae KoimaHanbl; 4) odhduropisik
KOMITaHUSI — mayap b6en2iciniy ueci sicone auyenzuap. BUsHecTi TypakThl eMec MeMJICKEeTTe JKypri3ce, Tayap
OenriciH Oocbl KOMIaHUsFa Tipkeyre Oojaael HeMece TIpKeNIreH KyWae caryra Oonanusl; S5) oQQuiopisik
KOMIIAaHUSI — asmopivlK KYKulK ueci. byl cxeMa cajbIKThl a3alTy[bIH JKOHE KalHTalIAbl AKCIOPTTayAa
KOJIlaHyFa OOJaThIH BIHFAMIBI 91iC; 6) O(GQIIOPIBIK KOMIAHUS — OAHK wWommapsli ycmayuivl. byl
XKarjaiina meci OepiIreH KOMITAHWUSHBI ©3 KaJlarajayblHa ajajbl, ajl KOMITaHWS OaHKTe, OCNTiI yakbIT
OTKEHHEH KeWiH KOPHOPATUBTIK KPEIUTTIK KapTaHbBI aly VIIiH MIOT amajisl, 7) ohmopaslK KOMIaHUS —
Kenindik ycmayuwibl. Byl cxema CaJbIKTBIK JKOCTapiayla KOJIAHBUIAIBI, €rep MYJIK Heci MYIITiHIH
CaKTallyblHa KYMoHII Oonca; 8) oddmopapik kommanus — uusecmop. OQGEOUIOPIBIK KOMITaHUS
IIBIFAPBUTFAH WHBECTUIUSUIAP/IBI )KaHa MHBECTUIUUIBIK Ko0ara 3 elliHe KalTapy YIIiH ayaapy KbI3METiH
aTkapazel; 9) odduopnbik koMmnanus — keme ueci. Kenreren oddimop opranbIKTapbl OJapIbIH TYbI
acThIHIA JKYPETiH KeMmelepre cajblK cajly LIapTTapbIHBIH >KEHUNAiKTepiH ycbiHanpl; 10) opduopibik
KOMITaHUS — KYPbLIbIC HCYMBICTNAPBIH OPLIHOAYUADL.

KapXbUTBbIK  omepanusiap YIIH OPTYPIl KOCIHOPBIHIAPABIH TYpJiepl FaHa KOJJAAHBI KoWMmaill —
0o GIIOPIBIK CEpPIKTECTIK, KOMIAHUIAP, KCMUIAIKTEH IIEKTENreH, aKIMOHEPIiK KOFaM, COHBIMEH Karap
JKaHa YHBIMACTBIPYIIBUIBIK-KYKBIKTHIK (opmanap eHrizityme. KemrereH TpacTThIK Karujaniap MEH
HOpMaJIapFa HETi3IeNTeH apHalbl KapKBUIBIK KBI3MET Ka3ipri OM3HeC cypaHbIChIHA OeiimaenreH. TpacTrap
(ceHiMrepiik MeHIIK) oQQIIOpasIK OM3HECTE KUl KOJJaHBLIAAbl HeMece OipKaTap jkarmaimapaa skai
KOMITAaHUSUTADMEH ~ CaNBICTBIpFaHna Kamaynel Oomamel [5; 17]. Kenreren merengik odQumopiabk
KOMITAHUSJIAP CHIPTKHI AKOHOMHKANBIK OIEpanusyiapbl KYprizyae MyiueM KaxkeT OoyiMaca, KeleciliepiHe
eTe KaXxeT 0oJapl.

Oddurop — OYII KbI3MET aTKapaThiH JKOHE OHBI KOJIZIAHYFa OOJATHIH CAJIBIKTBIK, YKOCTIAPIIAYBIH aHBIK
Kypaisbel. bipak coHFBI buUTHaphl 0QQUIOPNEIK OM3HEC ©Te MaHBI3NBI ©3TepicTepre YIIbIparaHbIHA KOHLI
aynmapaiiblk. CoHIBIKTaH OG(IIOPIBIK OW3HECTErl oJieM TCHICHIMICHIHA, COHMAW-aK OHmIpici JaMbIFaH
MeMJIEKeTTep TapamblHaH od@duIopra Kapchl OMICTEPAl €CEeNKe aja OTBIPHI, OQIIOPIBIK OPTATBIKTHIH
KaTBICYBIMEH KYPTi3UITeH CAJIBIKTHIK CXEMaHBI KYpyFa aca Ha3ap ayJapy Kaxer.
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IIpaBoBbIe 0CHOBBI HAJIOTOBOIO IIaHNpPoBaHus B Pecny0siuke Kazaxcran

B crarbe oT™MeueHO, 9TO OCHOBOH ISl HAJOTOBOTO INIAHUPOBAHMS SBJIAIOTCS: YUeT OCHOBHBIX HallpaBIICHHI
Pa3BHUTHS TOCYJapCTBEHHOI HAIOTrOBOM, OIOMKETHOM M WHBECTUIIMOHHOHM ITOJMTHKH; BEICHUE YYETHOU
TIOJIMTHKU TPEIPHUATHS; BBHINOIHEHHE HAJIOTOBOTO 00s3aTENbCTBA HAIOTOIUIATEINBIINKA IIPH ITOJHOM H
MIPaBWJIGHOM IIPHMEHCHHH BCEX HAJIOTOBBIX JIBIOT, YCTAaHOBJIECHHBIX 3aKOHOM; IPOIJICHHE HAJIOTOBOTO
IJIaTeXKa, OLEHKa BO3MOXKHOCTU IOJTY4YEHHS HAJOTOBBIX M MHBECTULHOHHBIX MOCOOMH M T.1. ABTOPOM
BbIICNICHbl (DYHKIMM HAJIOTOBOTO IUIAHMPOBAHMS, TaKMe KaK OIEPATHBHOE YIPAaBIEHHE, KOHTPOJIb,
INIaHUpOBaHWe. HaloroBoe IUIaHMPOBAHHE MOXKHO PAacCMaTPUBaTh KaK TPEXYPOBHEBYIO CHCTEMY,
BKJIIOYAIOIIYIO OINEPATHBHbIC, TAKTMYECKUE M CTpaTerndeckue 3ieMeHThl. OHO BKIIIOYAET CTPATErHYecKHe
1 OBICTpBIe (ONEpaTHBHBIC) JTalbl, KOTOPHIC HMEIOT OTHONICHHE K XapakTepy NpoOIeMbl M BIHSHHIO
HaJIOTOOOJIOKEHUSI Ha KOHEYHBIH pe3yiabTaT (MHAHCOBBIX pE3YNbTATOB XO3AHCTBYIOIIETO CyOBEKTa.
ITomguepkHyTO, YTO, IMOCKOJBKY TOCYJapCTBEHHOE HAIOTOBOE IUIAHHPOBAHHE B OCHOBHOM OCYIIECTBIISETCS
B ()OpMe TEKyIIEero HaJIOTOBOTO IUIAHHMPOBAHUS, OHO CBA3aHO C (opMHpOBaHMEM IUIaHA HAJIOTOBBIX
HOCTYIUICHUH 3a (DMHAHCOBBIH TOA W BKIIOYAE€T METO/BI, OOECIEUMBAIOIINE BBINOJIHEHHE HAJIOTOBBIX
obs3aTenbeTB. B citydae myONMYHOrO HAJIOrOBOTO IUIAHMPOBAHMS OCHOBAHHBIE HA HAJIOrO0OJIOKEHHUH
HPENoNoKeHns: (HOpMyIUPYIOTCS Ha OCHOBE OIO/DKETHBIX ACCUTHOBAHWMHM M INPUBOIATCS B IpOrpamMmax
COLIMAJIBHO-3KOHOMUYECKOTO Pa3BUTHS CTpaHbl. ABTOp JOKa3al, 4YTO 3Ta MpPOrpaMMma Ompeensier
SKOHOMHMYECKOE HACJe/He, 3aKOHHBIC NMPUHIUIEI M HayYHBIC BBIBOJBI, KOTOPHIE COCTAaBIISIIOT OCHOBY JUIS
TIPUHATHUS TIPUHIUIIOB M IOJOKCHUH HAJIIOTOOOJI0KEHNS M (DMHAHCOBBIX BONPOCOB (HOPMATHBHBIC aKTHI,
TIPUHATHIE TI0 HAJOTO00OI0KEHHIO, HAJIOTOBEIH KOJIEKC C BHCCEHHBIMHU B HETO MONPABKAMU H JOTOTHEHUSIMA
— HMHCTPYMEHTOM EIHHOT0 HAJIOTOOOJOXKEHHS Ul IOPHAMYECKUX W (U3MYECKHX JIAI] BO BCEX 00IacTsIX
00CITy)KUBaHUS).

Kniouesvle cnosa: HaJior, HaJIOTOBBIA IJIaH, HAJIOTOBBIC O6ﬂ3aTeHLCTBa, HAJIOTOBBIC JIBI'OThI, HUHBCCTUILIMOHHAA
IOJINTHKA, KOHTPOJIb, HAJIOTOBBIC (l)yHKI_IPIPI, 9Tanbl HAJIOTOBOI'O IIJIAHUPOBAHUS.

A.A. Turuntayeva
Legal basics of tax planning in the Republic of Kazakhstan

The basis for tax planning is to take into account the main areas of development of the state's tax, budget and
investment policies; maintaining accounting policy of the enterprise; fulfillment of the tax liability of the
taxpayer with full and correct application of all tax privileges established by law; prolongation of tax
payment, assessment of the possibility of obtaining tax and investment benefits, etc. such factors are
recognized.Tax planning functions like operative, control, planning. Tax planning can be considered as a
three-tier system that includes operational, tactical and strategic elements. Tax planning involves strategic and
operational (operational) stages, which are relevant to the nature of the issue and the impact of taxation on the
ultimate outcome of the business entity's financial performance. Since the state tax planning is mainly carried
out in the form of current tax planning, it is associated with the formation of a tax revenue plan for the fiscal
year and includes methods that ensure compliance with tax obligations. In the case of public tax planning,
tax-based assumptions are formulated on the basis of budgetary allocations and are listed in the country's
socio-economic development programs. This program defines the economic legacy, legal principles and
scientific conclusions that form the basis for the adoption of the principles and provisions of taxation, taxation
and financial matters (normative acts adopted on taxation, the tax code, as amended and supplemented, is a
single taxation instrument for legal entities and individuals in all areas of service).

Keywords: taxes, tax plan, tax obligations, tax incentives, investment policy, control, tax functions, tax
planning stages, tax code, program, legal and physical person, tax policy.
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