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Should the state aid prohibition impact the property tax legislation
in EU member states?

Purpose of the article is to present the problem of applying the state aid rules (binding in EU) to the non-
harmonized taxes such as property taxes, which differ strongly between Member States. The tax exemption
from the real estate tax for the railway infrastructure which was introduced in Poland will be a subject to the
investigation of Court of Justice of the European Union (CJEU). CJEU should answer to the question if the
tax exemption from property tax in one Member State may be treated as a prohibited benefit granted to the
entrepreneurs, having in mind that the same kind of property may be taxed significantly lower, or even not
taxed at all in the other EU Member States. The verdict of CJEU will be important for the Polish entrepre-
neurs, but also will be significant for the tax policy in the EU. In case of the CJEU judgment declaring that
the property tax exemption introduced by Poland constitutes illegal state aid it will be necessary to consider
whether countries that do not tax the certain categories of property (or tax them at a very low level) do not
grant illegal state aid to their entrepreneurs.

Keywords: real estate tax, property taxation, state aid, tax exemptions, tax harmonization, EU taxes.

Introduction

When designing tax regulations in the Member States of the European Union (EU), one should take into
account the restrictions imposed on the legislator by regulations in the field of state aid. While this does not
raise doubts in the case of easily comparable taxes (such as income taxes), it may be controversial in the case
of taxes, the structure and amount of which varies greatly in individual EU countries. Such taxes are property
taxes, for which the differences between individual countries are very large. The basic question is: can the
tax exemption of a given asset granted in one Member State be considered as illegal state aid if such assets in
other EU countries are not taxed at all or their taxation is much lower?

Materials and methods

Analysis of the standpoints of the tax authorities, courts jurisdiction and available literature (indicated
in references).

Results and discussion

1. State aid in the EU — basic information

One of the most important institutions contained in the Treaty establishing the European Communi-
ty [1], aimed at preserving the free movement of goods and services, which are the pillars of the common
market created on the basis of the EC Treaty, is the protection of free competition between entrepreneurs
from different Member States [2]. In particular, the issue of state aid granted to entrepreneurs by Member

* Correspondent author. E-mail: akalazny@deloittece.com
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States is regulated by the currently applicable Article 107 of the Treaty on the Functioning of the European
Union (TFEU) [3].

The term “state aid” has no legal definition, but the meaning can be derived from the wording of Article
107(1) TFEU, which sets out the conditions for recognizing aid granted to entrepreneurs by the State as pro-
hibited. According to that provision, illegal state aid is any aid which:

1) is granted by a Member State or through state resources,

2) distorts or threatens to distort competition,

3) favours certain enterprises or the production of certain goods,

4) affects trade between Member States.

According to the general rule laid down in Article 107(1) TFEU, aid which meets all of the above con-
ditions is prohibited in EU Member States (the so-called general prohibition of state aid). Due to the vague-
ness of the terms used in the provision, in practice the issue of meeting individual conditions in specific fac-
tual situations is a source of frequent doubts and disputes, both between entrepreneurs and the authorities of
the Member States, as well as between Member States and the European Commission [4].

In principle, in the case of tax reliefs, there is no doubt that the first of the above conditions is met. Eu-
ropean jurisprudence has established the view that aid granted from public funds is considered not only a
direct transfer of public funds to an entrepreneur (e.g. in the form of co-financing, reimbursement or subsi-
dy), but also a benefit incurred by the entrepreneur as a result of the State waiving taxes due to him, e.g. as a
result of granting a tax relief or exemption to the entrepreneur [5].

The condition of distortion of competition is also most often fulfilled in the case of tax preferences. Eu-
ropean case-law assumes that the necessary condition for that condition is satisfied if the entrepreneur ob-
tains an economic advantage which he would not have obtained under normal market conditions, undistorted
by State intervention [6]. Undoubtedly, an entrepreneur benefiting from an exemption or tax relief obtains a
financial gain that he would not have obtained if certain regulations had not been in force.

More doubts are raised by the so-called selectivity condition. It is deemed to be fulfilled if the support
granted by the State creates an imbalance between the aid recipient and its competitors due to their unequal
treatment [2]. In the case of taxes, the selectivity of aid can be said to be in the case when an exception is
introduced into the tax system (universal and equal for all taxpayers) which does not constitute a so-called
general intervention measure (i.e. a systemic, universal and general social measure) [7; 67]. Potentially,
therefore, a tax exemption or relief addressed to a selected entrepreneur, entrepreneurs from a selected region
or entrepreneurs from a selected industry may be considered as a measure constituting selective state aid. A
contrario the selectivity characteristic cannot be attributed to tax exemptions or reductions from which, at
least potentially, all entrepreneurs on the market can benefit.

The last condition for considering the aid granted as illegal state aid, i.e. “the effect on intra-EU trade”,
is interpreted very broadly. The condition is considered to be fulfilled, not only if it has the actual effect on
trade (e.g. the increase in market share obtained by the aid beneficiary), but also in the case if such an effect
is only possible [8]. According to the Notice of the European Commission [9], aid will not distort trade if:

a) the aid does not attract demand or investment to the region concerned and does not create obstacles
to the establishment of undertakings from other Member States;

b) the goods produced and services provided by the beneficiary are local or of interest only in a defined
geographical area;

¢) the impact on markets and consumers from neighbouring Member States is marginal.

A circumstance which excludes the possibility of an effect on trade is also the existence of a monopoly
in law or in fact in relation to a given type of economic activity. As an example of a legal monopoly, the mo-
nopoly in force in Poland, for example, for municipalities to run cemetery services, is indicated. On the other
hand, the so-called network monopoly (e.g. in the field of water supply) is mentioned as a de facto monopo-
ly, which does not result from legal restrictions (theoretically, anyone can invest in the creation of a water
supply network in a given municipality) but from economic realities (creating a competitive water supply
network in a given municipality would be unprofitable) [7; 78-79]. In both cases, the application of aid
measures, e.g. in the form of property tax exemptions or relief, can in principle be considered as having no
effect on competition and trade.

2. Incomparability of property taxes in EU countries

Indirect taxes, in particular VAT, have been harmonized in the European Union. This means that they
have been unified in the various Member States. On the other hand, direct taxes are not subject to harmoniza-
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tion, which means that each EU country has full freedom in shaping them (although potentially limited, for
example, by regulations in the field of state aid).

As far as income taxes (PIT, CIT) are concerned, despite their differences in individual EU Member
States, they are largely comparable. This comparability is possible mainly because the subject of income tax-
es is very similar in all EU countries: income understood as revenues less costs. The structure of income tax-
es is also identical, assuming the multiplication of the tax base (income) by a specific tax rate. Therefore,
there is no doubt that the exclusion of a category of income from taxation in a Member State (e.g. income
from the activity of providing IT services) can easily be compared with the taxation of the same type of in-
come in other countries. Such a comparison may lead to the conclusion that the income tax exemption con-
stitutes unlawful state aid because it favours entrepreneurs operating in one Member State over their compet-
itors with tax residence in other States.

It is difficult to talk about any comparability between EU Member States in the case of property taxes.
In particular, this is due to the fact that individual countries have a completely different approach to property
taxation. An example is a comparison of property taxes in Poland, Czech Republic and France [10; 269].
Although Poland and Czech Republic are neighbours located in Central Europe and countries with a similar
level of economic development, their approach to property taxation is very different. The structure of the tax
in both countries is generally similar, but in comparison with Poland, the vast majority of structures forming
infrastructure (including railway infrastructure) do not qualify for tax in Czech Republic as not being subject
to tax. What's more, the property tax rates in Czech Republic are even several dozen times lower than those
operating in Poland. Even more far-reaching differences can be seen when comparing the tax system of
France and Poland. In France, several property taxes are in force at the same time, but it is difficult to find an
equivalent of the Polish real estate tax when it comes to taxing structures forming infrastructure, e.g. rail-
ways. In France, network companies (energy, telecommunications and railways) are subject to an additional
flat-rate tax on network companies (imposition forfaitaire sur les entreprises de réseau), which provides flat
rates of tax on the objects of taxation specified in the legislation, such as power stations, transmitters or lo-
comotives. It should be pointed out that structures forming part of railway infrastructure (e.g. railway tracks)
are not covered by taxation at all.

Therefore, the question arises whether, in view of such a diverse approach to property taxes in EU
Member States, it is at all possible to find a common denominator that would allow to determine whether an
entrepreneur owning a railway line is treated in a preferential manner by the State in which he operates over
entrepreneurs with identical assets in other countries. On the example of the three countries mentioned
above, in the case of owners of railway infrastructure, it can be argued that national tax legislation is the
most advantageous for Czech and French entrepreneurs, because it does not provide for taxation of railway
tracks at all, while Polish legislation generally treats tracks as a taxed structure. The land under the tracks is
generally taxed in each of these countries, however in Czech Republic the tax rates are so low that the bur-
den for entrepreneurs is symbolic. Can the tax exemption for railway infrastructure introduced in Poland be
considered as a preference putting Polish entrepreneurs in a better situation? Bearing in mind the lack or
symbolic taxation of railway assets in other EU countries, it can be concluded that such an exemption in Po-
land rather equalizes the opportunities of Polish taxpayers compared to their competitors operating in other
countries. On the other hand, the absence of property tax paid for the ownership of locomotives can be con-
sidered as a tax preference enjoyed by Polish and Czech entrepreneurs in relation to their colleagues from
France, which must pay such a tax. Finally, the general (regardless of the sector) very low level of property
tax in Czech Republic vis-a-vis Poland and France can be considered as a general tax preference granted by
the Czech State to its entrepreneurs. The owner of an industrial plant in Czech Republic, by paying very low
property tax, enjoys a significant competitive advantage over a competitor operating in neighboring Poland,
which must pay a high property tax. So, do all companies in Czech Republic benefit from state aid?

This long discussion regarding the incomparability of property taxes in different EU Member States
leads to the conclusion that in the case of taxes as diverse as property taxes, the issue of potential state aid
must be considered with particular caution. It is worth noting that EU regulations do not oblige Member
States to collect property taxes. It is therefore possible that in given Member State the assets of entrepreneurs
could be not taxed at all with the property tax (even very low). At the same time, it is difficult to imagine that
all entrepreneurs operating in this Member State would be considered to benefit from illegal state aid. If so,
tax exemptions from property tax for a given category of assets should not, in principle, be considered as
state aid, provided, of course, that the condition of selectivity is not met (i.e. their tax exemption is not ad-
dressed only to a specific group of taxpayers).
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3. Tax exemption for railway infrastructure in Poland — unresolved dispute

The condition of selectivity is a subject to the dispute that has arisen in Poland between tax authorities
and taxpayers on the basis of the application of the property tax exemption for railway infrastructure.

On the basis of the Polish property tax, the subject of taxation are land, buildings and structures. Struc-
tures are defined as non-building objects and include a railway infrastructure. It should be emphasized that
the real estate tax in force in Poland provides for very low rates for land and buildings not related to business
activity, while structures owned by natural persons who are not entrepreneurs are excluded from the scope of
taxation at all. At the same time, the tax rates on land and buildings used for business purposes are many
times higher, and structures belonging to entrepreneurs are taxed at the rate of 2 % per annum on their initial
value not reduced by depreciation write-offs (so this is a high burden, within 50 years the taxpayer pays a tax
equal to the expenditure on the construction of structures). The provisions governing the real estate tax con-
tained in the Act on Local Taxes and Fees (ALTF) [11] includes a catalogue of tax exemptions, some of
which are addressed to owners of various types of transport infrastructure, including railways. In 2017, the
Polish legislator significantly extended the scope of the tax exemption for railway infrastructure. Before that
date, only public infrastructure was tax exempted, while since 2017, owners of private railway infrastructure
(e.g. a railway siding located on the premises of an industrial plant) have also started to benefit from the ex-
emption. The purpose of the introduced regulations was to encourage taxpayers to expand and modernize the
railway infrastructure — the condition for benefiting from the tax exemption was the actual use of their in-
frastructure for transport. Polish local governments, which are beneficiaries of real estate tax and has a role
of the tax authorities, have been negative about the changes in the law from the beginning. The potential
benefits associated with the development of railway traffic (mainly related to safety and ecology) were less
important to them than the measurable financial losses that the extended tax exemption brought to the budg-
ets of municipalities. Local authorities lobbying led to a change in regulations in 2022, which again excluded
private infrastructure from the scope of the tax exemption. However, this did not end the case, because start-
ing from 2021, more and more municipalities began to deny taxpayers the right to benefit from the tax ex-
emption for railway infrastructure, arguing that it constitutes illegal state aid.

It should be emphasized that Polish legislator, when introducing the extended exemption from real es-
tate tax in 2017, did not decide to notify state aid to the European Commission, which is required by the pro-
visions of the TFEU in the case of introducing aid measures [12]. However, this was not an oversight, but a
conscious decision. The justification attached to the project of the act introducing the extended tax exemp-
tion states that the amendment is not subject to notification and is consistent with EU law, because its pur-
pose is not to grant state aid to entrepreneurs, but only to adapt Polish regulations to the EU railway directive
(i.e. provisions aimed at the development of railway infrastructure in EU countries).

Disputes between taxpayers and tax authorities began to reach administrative courts, which took a di-
vergent position on state aid. Some courts considered the benefit resulting from the application of the exemp-
tion under Article 7(1)(1)(a) of the ALTF in the version from 2017-2021 to be selective, i.e. favouring only
certain enterprises and not being able to be obtained under normal market conditions [13]. In other judg-
ments, courts have recognized the right of taxpayers to benefit from the tax exemption unrestricted because
they disagreed with the idea that it leads to selective state aid being granted to selected entrepreneurs [14]. In
view of the discrepancies in the jurisprudence of Polish courts, the Supreme Administrative Court decided to
issue a resolution [15] in which it addressed a question to the Court of Justice of the European Un-
ion (CJEV):

(1) In the light of Article 107(1) TFEU, is it distorted or threatened to distort competition for a Member
State to grant a tax exemption addressed to all entrepreneurs, such as that provided for in Article 7 of the
ALTF, consisting in the exemption from real estate tax of land, buildings and structures forming part of the
railway infrastructure?

(2) If the answer to question 1 is in the affirmative, is an entrepreneur who has benefited from an ex-
emption under the above mentioned provision, introduced without complying with the required notification
procedure, obliged to pay the overdue tax together with interest?

4. A precedent that will cause a storm in Europe?

Until the judgment of the CJEU (which will most likely take place no sooner than in 2025), Polish en-
trepreneurs who have benefited from the tax exemption for railway infrastructure will live in uncertainty if
they will not have to return the benefits obtained together with interest rates. The arguments for lack of selec-
tivity seem to be quite strong. First of all, it should be pointed out that the exemption in question was ad-
dressed to an unlimited circle of taxpayers. Every entrepreneur in Poland can build and use the railway infra-
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Should the state aid prohibition impact ...

structure. For example, in case N 507/2007, the European Commission considered the R&D tax credit to be
introduced in Italy as a measure not constituting state aid. It was addressed to all entrepreneurs, without dif-
ferentiating their size and the industry in which they operate (of course, provided that they incurred expenses
for research and development activities) [16]. Therefore, it seems that the chances that the CJEU ruling will
be favorable for the taxpayers are high.

However, the problem is much broader and goes beyond the issue of railway infrastructure and beyond
the borders of Poland. The judgment of the CJEU declaring that the property tax exemption introduced by
Poland constitutes illegal state aid will mean serious doubts regarding the regulations in the field of property
taxes in all EU countries. First of all, it will be necessary to consider whether countries that do tax the certain
categories of property (or tax them at a very low level) do not grant illegal state aid to their entrepreneurs.
They undoubtedly obtain a measurable financial advantage (equal to the amount of unpaid tax) compared to
competitors who conduct business in countries that tax the same categories of property. It should be empha-
sized that these are not only theoretical problems. Currently, an investor wondering in which EU country to
locate, for example, a factory must compare its future operating costs, including property tax. Differences in
the level of taxation of the same factory between different countries can reach hundreds of thousands or even
millions of euros per year. Until now, it has been widely recognized that due to the lack of harmonization
and incomparability of property taxes, the advantage resulting from lower property taxation is not treated as
state aid. The expected judgment of the CJEU may change this significantly interfering with the freedom of
EU Member States to shape the property taxes applicable on their territory.

Conclusion

The analysis contained in the article indicates that the application of state aid rules to non-harmonized
taxes may raise serious doubts as to the legitimacy of such approach. Member States are free to shape their
tax systems, including deciding whether and which categories of property will be subject to property taxes.
Meanwhile, considering the property tax exemption (addressed to all taxpayers, and thus not meeting the
condition of selectivity) as state aid, interferes with the powers of the Member State. It also leads to unjusti-
fied inequality — taxpayers from countries that have not introduced property taxation are in a better position
than those taxpayers whose countries taxed property and then exempted it. Such inequality is not justified.
The results of the analysis presented in the article may be helpful in analyzing other cases of tax benefits
granted on the basis of non-harmonized taxes, in terms of the possibility of treating them as illegal state aid.
The article can also serve as a contribution to reflection on the shaping of regulations governing state aid,
both in the EU and non-European countries that apply similar regulations or consider their introduction.
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MemJiekeTTik KeMeKKe ThIbIM caiy EOQ-ra myme memJjekerrepaeri
MYJIIK CAJIBIFBI TYPajibl 3aHHAMAFA dcep eTyi Kepek me?

MakananbiH MakcaTel — Eypoomakka Mylne MeMIIEKETTep apachblHIa aWTapibIKTall epeKIIeNeHeTiH MYJIiK
CaJIbIFbl CHSIKTHI KEJICIIMEreH casbIKTapra MEeMIICKETTIK KoMeK kepcety epeenepid (EO-ma minaerti) Koi-
JaHy MoceseciH ycbiHy. llompInaza eHrisuireH Temipkon HHQPaKYphUIBIMBIH >KbUDKBIMAHTBIH MYJIK ca-
JBIFBIHAH Gocaty Typaisl MocesneHi Eyponansik oxiner cotsl (EOC) kapaiinsl. EQOC 6ip Myle MemiiekeTTeri
MYJIK CaJBIFBIHAH 0ocaTy Kacimkepiepre OepilieTiH THIABIM CaJIBIHFaH XEHUIMIK PeTiHIe KapacTHIPBLTYHI
MYMKIH Oe JIeTeH cypakka jkayar Oepyl Kepek, oHTKeHI MYJIKTIH yKcac TYpiHe aifTapibIKTali TOMEH CajbIK
calbIHybl MYMKiH HeMece EO-Fa Myme 06acka MemiIeKeTTepae MyiaeM calblk cansiHOaiapl. EOC ykiMi mo-
JISIK KOcillKepiiepi YIIiH, coHbIMeH Katap EO-marsl canbIk cascarsl yiniH MaHpIsl. EOC [lonbina eHrisrexn
MYJIK CalbIFbIHAH 00CaTy 3aHCBHI3 MEMJICKETTIK KOMEK OOJNBIN TaObUIaAbl JCTl IISMIKEH JKaFaaiaa, MYTIKTIH
Oeriyi Oip caHaTTapbIHA CANIBIK CAIMANTHIH (HEMece oJlapFa oTe TOMEH CaJlbIK CajlaThliH) eiep 63 Kacimkep-
JiepiHe 3aHChI3 MEMIIEKETTIK KOMEK KOPCETIICHTIHAIr Typaibl MOCENICH] KapacThIpy KaXKeT OOJaIbl.

Kinm ce30ep: MYIK CalbIFbl, MYJTIKKE CAIBIK CaTy, MEMIICKCTTIK KOMEK, CaJBIKTHIK KEHUIIIKTEP, CATBIKThI
yi#nectipy, EO canbikrapsl.

Adam Katazny

JloJ1sKeH JiM 3anpeT Ha rocyAapCTBEHHYIO MOMOIIb MOBJIHMSATH HA 3aKOHOAATEIbCTBO
0 HAJIOre HA UMYIIIECTBO B rocyaapcreax-4jiedax EC?

Iens maHHOW cTaThM 3aKiIrOYaeTcs B TOM, YTOOBI MPEACTABUTH MPOOJIEMY NPHMEHEHUS] MPABHII OKa3aHUs
rocyIapCTBEHHOM ToMoIH (MMeromux obs3arensHyo cuity B Epomeiickom corse (EC)) k HecoriiacoBaH-
HBIM HAJIOTaM, TaKHM KaK HaJOTW HAa MMYIIECTBO, KOTOPHIE CHIBHO PAa3IMYAIOTCS MEXIY IOCyIapCTBaMU-
wieHaMH. Bompoc 06 ocBoOOXIEHHM OT Halora Ha HEIBIDKMMOCTB JKEJIE3HOJOPOXKHOW HH(PACTPYKTYPHI,
KOTOpEIH ObLT BBeZieH B [lombime, Oyner paccMotpeH Egponetickum cyoom npasocyous (ECIT). ECIT nomken
OTBETUTH Ha BOIIPOC O TOM, MOJKET JIX OCBOOOXK/IEHIE OT HAIOra Ha HMYIIECTBO B OJHOM IOCYapCTBE-ICHE
paccMaTpHUBaThCs KaK 3alpellieHHas JIbroTa, IpeaocTaBiseMas IpeANpUHIMATENIM, ¢ y4eTOM TOro, YTO aHa-
JIOTUYHBIA BUJI MMYIIECTBA MOXKET 00JaraThCsi HAJIOTOM 3HAYMTENILHO HIDKE MIIM BOOOIIE He obiaraercs
HajioroM B npyrux rocynapcrBax-awieHax EC. Bepaukr ECII Oyner BaxkeH He TOJBKO JUISl MOJBCKUX MPEA-
InpUHUMaTesnel, Ho U u1d Hasorosoil nonutuku B EC. B cioyvae pemenust ECII o oM, uto BBeneHHoe Ilonb-
meil ocBOOOXKIEHHE OT Hajlora Ha MMYIIECTBO MPEACTaBISAET COOOH HE3aKOHHYIO TOCYAApCTBEHHYIO IO-
MOIIb, HE0OX0MMMO OyJIeT pacCMOTPETh BONPOC O TOM, HE MPENOCTABISIOT JH CTPAHbBI, HE O0Iararomue
HaJIOTOM OTIpeieTIeHHbIE KATeTOPUH UMYIIECTBA (MM OONararoye UX O4YeHb HI3KUM HAJIOTOM), HE3aKOHHYTO
TOCYAApCTBEHHYIO TIOMOIIb CBOMM NPEANPHHUMATEISIM.

Knrouesvle cnosa: Hamor Ha HCABUXHUMOCTD, HAJIOr000JI0XKEHHE UMYIIECTBA, IrOCyJapCTBCHHAas IMOMOIb,
HaJIOr'OBBIC JIBI'OThI, HAJIOrOBas rapMOHU3alUs, HAJIOTU EC.
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HCKOTOPBIC BOIIPOCHI odecreueHHUs 3aAKOHHOCTH HOPMATUBHLIX NIPAaBOBLIX aKTOB
HUCIIOJJHUTECJIbHBIX OPranoB

B ycnoBusx npoBOIUMBIX ITyOMHHBIX IpeoOpa3oBaHUil B OOIIECTBEHHO-TIOIUTHYECKON sxu3HU Pec-
my6mukn KazaxcraH, KOHCTHTYIHOHHOH pedOpMBI, KOPEHHOH MOJEpHHM3AIlMH CHCTEMBI ToCyjaap-
CTBEHHOTO YIIPABJICHUS HA IPHHIUIAX «IEIOBEKOICHTPHIHOW» MOJEIH 0COO0YIO aKTyalbHOCTh IIPH-
00peTaroT BONPOCH! 3aKOHHOCTH HOPMOTBOPUYECKOW AEATEINFHOCTH MCHONHHUTEIBHBIX OPraHOB, OJIH-
LIETBOPSAIOLIMX CaMyH) MHOTOYUCICHHYIO U Pa3BETBICHHYIO BETBb OCYNapCTBEHHOH BiacTu. IIpu-
HAJ/IJIEKHOCTh HOPMATUBHBIX [IPABOBBIX AKTOB UCIIOJIHUTEIBHBIX OPTaHOB, C OJJHOI CTOPOHBI, K Cpel-
CTBaM OCYIIECTBJICHUS 3a/1ad U (QYHKLHUH UCTIOMHUTENbHON BIACTH, a C APYroi — K OTHOMY U3 3Ile-
MEHTOB MEXaHHM3Ma IIPaBOBOTO PEryIHPOBAHUS O0YCIOBIMBAET BaXKHOCTh HAYTHO-TEOPETHUECKOTO
HCCIIE0BAHNS UX IOPUANIECKOH NMPHUPOJIBI, PEATbHOTO JOCTIKEHHUS IeIel U 3a/1ad ToCyapCTBEHHO-
TO yNpaBJICHUS IPH CTPOTOM COOIOJCHIH NPUHIHUIA 3aKOHHOCTH B IIPOLIECCE MX MOATOTOBKH U H3-
nanus. IIpoananu3upoBaHo MOHATHE HOPMATHBHOIO IPABOBOIO AKTa HUCIIOJIHUTENBHBIX OPraHOB Kak
CpelcTBa IPaBOBOTO PETyYIUPOBAHUA B chepe rocy1apcTBEHHOTO YIPABICHU; UCCIEeI0BaHbl Han0o-
Jiee TUITMYHBIC HapYIIeHNUs 3aKOHHOCTH, JIOIyCKaeMble CyOBeKTaMH HCIIOJHUTENILHOW BIIACTH; MPE-
JIOKEHBI MEpHI 10 COBEPUICHCTBOBAHUIO OPTaHN3AlMOHHO-IIPABOBOTO MEXaHU3Ma 00ECIICUSHUs Tpe-
6oBaHMH 3aKOHHOCTH K HOPMOTBOPUYECKOH HEATEIbHOCTH HCHOIHHUTEIBHBIX OPTaHOB, yCTPAaHEHHIO
MOCJICICTBUH IyTeM OTMEHBI U (WJIM) IPUOCTAHOBJICHUS HE3aKOHHBIX aKTOB BO BHECYAEOHOM H Cy-
neOHOM TOpsIKE.

Knroueswvie cnosa: HOPMATHUBHBIC IIPABOBBIC AKTHI, 3aKOHHOCTH, UCIIOJITHUTCIIBHBIC OPTaHbI, PCCHy6JII/I-
Ka KaBaXCTaH, TOCyJapCTBECHHOC YIIPAaBJICHUE, OTMCHA U IPUOCTAHOBJICHUE aKTOB.

Beeoenue

B cootBerctBun ¢ Konrmenimeil pa3BuTHs TOCYJapCTBEHHOTO YMPABICHUS, YTBEP)KICHHONH YKazoM
[Ipesunenrta PK 26 derpans 2021 roga ocymiecTBisieTcss onTuMu3aius GopM U METOJIOB TOCYAapCTBEHHOTO
YOPaBJIECHUSI U TOCYIAaPCTBEHHOM CIyXOBI, UYTO 3aKOHOMEPHO BBIJBUTACT HOBBIE KPUTEPUHU AJIS UX HOpMa-
THBHO-TIPaBOBOTo oOecrieyeHus [1]. MarucrpanbHble TEHACHIMH JUIsl COBEPIICHCTBOBAHHS TIPABOBOI OCHO-
BBI HCIIOJTHUTENBHBIX OPraHoB 00o3HaueHsl B KoHienuuu npaBoBoi nonutuku Pecriyoinku Kasaxcran [2].

I'myOunHBIe M3MeHeHus U nononHeHns B Koncturyuto PK 3amoxxunm npodHsiii mpaBoBoi pyHIaMEHT
Jutst octpoenust HoBoro Kazaxcrana [3]. KoHCTUTYIIHMOHHBIE MOMIPaBKY B 3HAYUTEILHON CTETICHH 3aTPOHYIIN
cdepy opranuzanuy 1 GyHKIUOHUPOBAHUS UCTIONHUTEIBHON BIIACTH, PACIIMPIIN BO3MOKHOCTH €€ HOPMO-
TBOpUecKoi nestensHocTH. OOpazoBanue Koncrurynuonnoro cyna PK 3HameHyeT coGoii co3maHue Bak-
Helero Mexannu3ma 00ecreYeHns] KOHCTHTYIIMOHHON 3aKOHHOCTH.

VYkazaHHble 00CTOSATENHCTBA 00YCIOBIMBAIOT HEOOXOAUMOCTh TEOPETUIECKOTO OCMBICIICHHS 3HAYNMO-
CTH TpeOOBaHUH 3aKOHHOCTH X 00OCHOBAaHHOCTH HOPMAaTHUBHBIX PABOBBIX aKTOB HCIIOJHUTEIBHBIX OPraHoOB,
COBEPIICHCTBOBAHMsI MPOLEAYP HOPMOTBOPYECKON IESATENBHOCTH M aHanmu3a NpakTuku. [Ipencrammsercs,
YTO HM3Y4YEHHE BOMPOCOB 3aKOHHOCTH HOPMATHMBHBIX IPABOBBIX aKTOB MCIOJIHHUTEIBHBIX OPTraHOB SIBJIAETCS
HEOOXOIUMBIM yCJIOBUEM (PPEKTHBHOCTH PETYISTUBHONW M NPAaBOOXPAHUTENbHON (QYHKUUH, OCYyIIeCcTBIsIe-
MBIX UCIIOJIHUTEIbHBIMU OpraHaMH, 00eCTIeUYMBAIOIINX HEOOXOIUMbIH YPOBEHD peaM3allii U 3alUThl IIpaB
Y 3aKOHHBIX HHTEPECOB IPpaxkJiaH B cepe rocyIapCTBEHHOTO YIPABIICHHUS.

AKTyanu3upyer paccMaTpHBaeMylo MPOOJIEMATUKY M TOT (PaKT, 4TO, HECMOTpPS Ha WMEIOIIUICS Ha ce-
TOAHALIHUN JIeHb YPOBEHb MPABOBOTO 00ecIieueHHsi HOPMOTBOPUYECTBA HCIOIHUTENILHON BIIACTH, KOHTPOJIb
CO CTOPOHBI COOTBETCTBYIOIINX TOCYIAPCTBEHHBIX CTPYKTYpP, aKTUBU3AINIO WHCTUTYTOB TPAKJAHCKOTO 00-
IIeCTBa [0 PEarnpoOBaHUIO0 HA HOPMOTBOPYECKYIO JESATEIHHOCTh MCIIONHUTENBHO-PACTIOPSANTEIHHBIX Opra-

* Asrop-koppecnionaent. E-mail: karlygash1958@mail.ru
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HOB, B YIPaBJICHYECKON MPAKTUKE HE U3KHUTHI (DaKThl HE3AaKOHHBIX HOPMATHUBHBIX MPAaBOBBIX AKTOB MCIIOJN-
HUTEJBHBIX OPraHOB, HAPYILICHUH NPOLEAYPhl UX U3AAHUSL.

W3noxeHHOe BBIIIE CBUIECTENHCTBYET O HEOOXOIUMOCTH TEOPETUIECKOT0 UCCIEIOBAHUS U BBIPAOOTKU
MPEUIOKEHUN TI0 yIYYIIEHHI0O HOPMOTBOPYECKOW MPAaKTUKU UCTIONHHUTEIBHBIX OPraHOB, COOIOACHUS MU
TpeOOBaHUI 3aKOHHOCTH B NPOLIECCE IIOATOTOBKY U M3JaHUA HOPMAaTUBHBIX aKTOB.

Lenp uccnenoBaHus 3aKiI0YAETCSl B ONTUMHM3ALMN TPEOOBAaHUN 3aKOHHOCTH K HOPMAaTHBHBIM IIPaBoO-
BBIM aKTaM HCIOJHUTEIBHBIX OPTaHOB B YCIOBHUAX KapAWUHAJIBHBIX NpeoOpa3oBaHUil B OOIIECTBEHHO-
nonuTH4Yeckoil ku3Hu PK, KOHCTUTYLIMOHHON pedopMbl, BceoObeMITIONIeH MOACPHU3ALUN CUCTEMBI TOCY-
JApCTBEHHOI'O YNpPaBJICHHUS Ha NPUHLIUIAX «UYEJIIOBEKOLEHTPUYHOID» MOJENH; BhIPaOOTKE MPEAJIOKEHUH 110
COBEPILICHCTBOBAHUIO OPraHU3AL[IOHHO-TIPABOBBIX MEXaHH3MOB OOeclieueHus] TpeOOBaHMK 3aKOHHOCTH K
HOPMOTBOPUYECKOH JEeSITETbHOCTH UCIIOJHUTEIBHBIX OPIaHOB U YCTPAHEHUS MOCIEACTBUNA IyT€M OTMEHHI U
(mii) IPUOCTAHOBJICHHSI HE3aKOHHBIX aKTOB BO BHECYIEOHOM H Cy1eOHOM TOPSIIKE.

[locraBneHHas 11es1b 00YCIOBIMBAET CIACAYIOIIUE 3aJa4l UCCIICAOBAHMUA:

- aHaJIU3 TMOHATHS HOPMATUBHOI'O NTPaBOBOT'O aKTa MCIIOJIHUTENBHBIX OPraHOB KaK CPEeACTBa MPaBOBOIO
perynupoBaHusi B cepe rocylapCTBEHHOTO YNPABICHUS M XapaKTEPHCTHKA €ro 3aKOHHOCTH B YCIOBHSIX
BCEOOBEMITIONIEH MOAEPHU3ALMH CUCTEMbl TOCYIAPCTBEHHOI'O YNPaBJICHHUS HA MPUHLUIAX «UEIOBEKOLCH-
TPUUHOM» MOJENN; aHAINU3 IOPUANUYECKON MPHPOIbl BpeMeHHbIX rocTaHoBieHuit [lpasurensctBa PK, nme-
IOLIUX CHITY 3aKOHA;

- U3yueHue Hanbosee TUIMMYHBIX HAPYIICHUH 3aKOHHOCTH, JOIYCKAaEMbIX CyOBEKTaMU HCIHONHUTEIb-
HOH BIIACTH;

- BBIPaOOTKY Mep U OIpe/iefieHHEe UX TPaBOBOTO 3HAUCHHUS [0 COBEPUICHCTBOBAHHIO CIIOCOO0OB obecrie-
YEeHUS! 3aKOHHOCTH HOPMATUBHBIX MPABOBBIX aKTOB HCIOJHUTEIBHBIX OPraHOB, YCTPAaHEHHUIO MOCIEIACTBUI
ITyTeM OTMEHBI U (WITH) IPHOCTAHOBJICHHUS HE3aKOHHBIX aKTOB BO BHECYIEOHOM U CyI€0HOM TOPSIIKE.

Bomnpocsr 3akoHHOCTH B chepe rocyJapCTBEHHOTO YIPaBJICHUS B KOHTEKCTE HOPMOTBOPUYECTBA HCITON-
HUTEJILHBIX OPTaHOB HAXOJWIN CBOE OTPaKEHHE B PadOTax Ka3axCTaHCKUX U 3apyOeKHBIX aBTOpOB. Tak,
TEOPETUUECKOE OCMBICTICHUE 3HAUCHHUS, IPOOIEMBI NCCIEIOBAHNUS U MIOHITHUS aKTOB YIIPABJICHUS UCCIIEI0BA-
muck A.K. AGenbaunoBeim [4], P.®. BacunbeBbim [5], E.H. Kameneroti [6]. TpeOGoBanus, npeabsBiseMbie K
HOPMaTUBHBIM MTPABOBBIM aKTaM HCTIOJIHUTENIBHBIX OPraHOB, IBUJIMCH IIPEIMETOM UCCIIEIOBAHMS B HAYYHBIX
tpynax K.T. Aiitoaesa [7], JI.T. XKany3akoBoii [8]. TIpobaeMsl obecriedeHusi 3aKOHHOCTH HOPMATHBHBIX
MIPABOBBIX aKTOB MCIIOJHHUTENBHBIX OPraHOB paccMaTpuBaiuch B pabotax C.A. IlopsiBaesa [9], FO.I'. Ap3za-
MacoBa [10]. Bompocs! rocpeructpanyu U OmyOJHMKOBaHHMsSI HOPMATHBHBIX MPABOBBIX aKTOB MCIIOIHHUTENb-
HBIX OpraHoB uccienoBanuch B.A. Baiinan [11].

YkazaHHbIE BBILIE MCCICAOBATEIM BHECIM 3HAYMTEIbHBIA BKJIAJ B U3yYCHHE BONPOCOB OOECIICUEHUS
3aKOHHOCTH yTPaBJICHYECKUX aKTOB.

Bwmecre ¢ tem, BoyiBunyTas Ilpesnnentom PK K.-XK.K.TokaeBbim B Ilocinannn nHapoxy Kaszaxcrtana
«CnpasemuBoe rocyaapcetBo. Exunas Haums. braromomyuynoe ob6miectBo» [12] uumes o HE0OXOAMMOCTH
YCHJICHHS NPABO3ALIUTHBIX MEXaHW3MOB 00YyCIIOBIMBAET HEOOXOANMOCTh MPUCTAIBHOIO BHUMAHUS HOBBIM
acriektaM o0ecrieueHns 3aKOHHOCTH HOPMATHUBHBIX MPABOBBIX aKTOB MCIIOJHUTEIBHBIX OPraHoB. JTO Kaca-
eTca Bo3pocuiel pond KoHCTUTYIIMOHHOTO cya B KOHTPOJIE 32 3aKOHHOCTBIO HOPMATHUBHBIX IPABOBBIX aK-
TOB HMCIIOJHUTEJIbHBIX OPraHOB, COBEPLICHCTBOBAHUSI MEXaHU3Ma OTMEHBI M NPHOCTAHOBICHUS HOPMAaTHB-
HBIX MPABOBBIX aKTOB, 0c000i posin [IpaBuTENbCTBA B HOPMOTBOPUYECTBE, aKTUBU3AIMH TPAXKIAHCKOTO 00-
IIECTBA 32 3aKOHHOCTBIO MCIIONHUTEIBHOW BIIACTH, COBEPIICHCTBOBAHHU TPEOOBAHUN K PETYISTOPHOW MO-
JUTHKE B KOHTeKcTe KoHIenuny npaBoBoi MOJIMTHKY, CTpAaTEruy Ha ocTpoeHne HoBoro Kazaxcrana, Kon-
nernmuu  pas3Butws rocymnpasiaeHus 10 2030 roga. B 9Toit ¢BsA3M MBI MPUXOJUM K BBIBOJY O TOM, YTO B
HACTOALINI MepPHOJ] OLTYIIAeTCs HEAOCTATOK UCCIIEOBAaHNI BOPOCOB 3aKOHHOCTH HOPMATHUBHBIX MPABOBBIX
AKTOB HCIIOJHUTEJIBHBIX OPTaHOB B KOHTEKCTE MPOUCXOSIIINX IOJIUTHKO-TIPABOBBIX M3MEHEHHWH U COBEp-
LIEHCTBOBAHMsI FOCYJapCTBEHHOT0 ynpasieHus B Pecryonuke Kazaxcran.

Memoovr u mamepuans

MeTtoponoruueckasi OCHOBa 3aKJII0UAETCS B UCIOJIB30BAHUH B MPOLIECCE HAMCAHUS CTaTbU Kak oOILe-
HaYYHBIX (IUaJeKTHYECKUH, CHCTEMHBIN), TaK U CHEUUATbHBIX (POPMaNbHO-IOPUINYECKUH, CPaBHUTEIBHO-
MIPaBOBOIT) METOJIOB, COOTBETCTBYIOIIUX CHENH(PHUKE MPABOBBIX NCCIETOBAHUN.
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Pesynvmameot

HopmatuBHBIE IpaBOBbIE aKThI CIIOJIHUTEIBHBIX OPraHOB IPEACTABIIAIOT COOOH IPUHATHIE B Ipenenax
KOMIIETCHLIMM U B paMKax YCTaHOBJIEHHOH mpouenypsl Bpemennsle nocranoBinenus lIpaButensctBa PK,
HUMEIOIIME CUITY 3aKOHA, a TAK)Ke TOA3aKOHHbBIE MUChbMEHHBIE oduIraibable JoKyMeHTh [IpaButensctBa PK,
LEHTPaJbHBIX 1 MECTHBIX MCIOIHUTEIIBHBIX OPraHOB, aKUMOB, YCTaHABIMBAIOILUE, TOMOIHSIOIINE, IPEKpa-
LIAMOLIME WM NPUOCTAHABIMBAIOLINE JEMCTBIE HOPM IIpaBa B LEIX peau3auny 3a1a4d U QyHKUUN UCTION-
HUTETHLHOH BIIACTH.

Bpemennoe nocranoBnenne I[IpaButensctBa PK, oGmamatornero cumoil 3akoHa, MOXXHO ONpEACIHTS,
KaK 0COOBI BUJ HOPMAaTHBHOI'O IIPABOBOIO aKTa BBICIIEIO MCIIOJHUTEIBHOIO OpraHa, M34aBacMoro B pam-
Kax CIeUUaIbHON NpOoLeAyphl LESIX IPeAOTBPAILEHHS WIN YCTPAHEHUS] KPU3HUCHBIX CUTYALMH, U HOCSILETO
BpPEMEHHBIN XapakTep.

CoOroneHne 3aKOHHOCTH Ha BCEX CTAAMAX — 3aJI0T YCIIELIHOrO AEHCTBHA akTa. IIpuMeHnTensHO K
HOPMATUBHBIM IIPABOBBIM aKTaM HCIIOJHHUTEIBHBIX OPIaHOB 3aKOHHOCThH MOJPAa3yMEBaeT COOTBETCTBHUE HE
ToNbKO KOHCTUTYLIMM 1 3aKOHAaM, HO COOTBETCTBUE M aKTaM BBILICCTOSIINX [0 BEPTUKAIH UCTIOIHUTEIBHBIX
opranoB. TpeGoBaHusI 3aKOHHOCTH MMEIOT MHOTOCTOPOHHEE COJEepKaHUE M BKIIIOYAIOT B CE0Sl KOMIIETCHT-
HOCTb, COOTBETCTBHE COAEPKAHMIO 3aKOHA M €T0 LeJIH, COOJII0CHNE yCTaHOBIEHHON (POPMBI M IPOLIELYPbI
W3JaHus.

W3nanne HOPMAaTHBHOTO MPABOBOTO aKTa MCIIOTHUTENEHBIMU OPraHaMH JOJDKHO OCYIIECTBIATHCS B CO-
OTBETCTBUU C TOM LIEJIbIO, KOTOPYIO UMEJ B BUAY 3aKOH, YTO O3HA4YaeT U3JaHue Hauboiee 1eaecoodpasHoro,
3((heKTUBHOTO, SKOHOMHYHOTO, OJIATONIPUATHOTO aKTa B PE3yNbTaTe Yero OyNeT JOCTUTHYT HAWIYUIInA pe-
3yJbTAaT.

Meps! obecriedeHnsl 3aKOHHOCTH HOPMAaTHBHBIX MPABOBBIX AKTOB MPELyCMaTPUBAIOT JOCTATOYHO ILH-
POKMI CIIEKTP HpeAyNperUTeIbHbIX, IPABOOXPAHUTEIIBHBIX, PAaBOBOCCTAHOBUTEIBHBIX MEp, HOPSIOK pe-
TIIAMEHTAIMHA KOTOPBIX OTPasKeH B ACHCTBYIOIIEM 3aKOHOIATEIILCTBE.

Crenyer BKIIOYHUTH B 3aKOHOJATEIBLCTBO HOPMY O TOM, YTO WICHBI KOJUIETHABHBIX UCIIOTHUTEIBHBIX
opranoB (IIpaBuTenbcTBO, akMMaThl) HECYT MEPCOHANBHYIO OTBETCTBEHHOCTDH 33 IIPUHUMAEMBbIE [TOCTAHOB-
nenust. OTBETCTBEHHOCTh OHHM HE HECYT TOJBKO B TOM CIIydae, eCJIM OHU 3asBHIIM HE3aMEJTUTEIBHO O CBOEM
HECOTJIACHU C MPHHATHIM pemieHueM. ClieyeT mpeayCMOTPETh CPOK TPUOCTAHOBIICHHS JCHCTBUS aKTa HH-
KECTOSILIETO OpraHa BHILECTOSIUM HCIIONHUTEIbHBIM OpranoM. LlerecooOpa3Ho yCTaHOBUTH aAMHUHHUCTpPA-
THUBHYIO OTBETCTBEHHOCTbH IIOJDKHOCTHBIX JIMI[ 32 HEPACCMOTPEHHE B CPOK PEKOMEHAALMil OOIIECTBEHHBIX
COBETOB B OTHOIIEHHMH HOPMAaTHBHBIX NPABOBBIX aKTOB, 3aTParvBalOlIUX IpaBa M 3aKOHHBIE WHTEPECHI
rpaxaaH.

C y4eToM IpaBOBOCCTAHOBUTEIILHOIO XapakTepa NPU3HAHUS B Cy1eOHOM MOPAIKEe HEACHCTBUTEIbHBIM
HOPMAaTHUBHOTO MPABOBOT0 aKTa ObLIO OBI 11€JIECO00Pa3HO PacIIUPUTh cepy NPUOCTAHOBIICHUS, TPEAOCTa-
BUB CyJ/ly TIO CBOCH MHMIIMATHBE WJIM 110 XOJaTalCTBY 3asBUTENS MpaBa MPHOCTAHABINBATH JCHCTBHE OCIa-
pHBAEMOro HOPMAaTUBHOI'O MIPABOBOTO aKTa MOJHOCTHIO WIIM B YaCTH.

VYupexxaenne KOHCTUTYLMOHHOrO CyAa 3HAYUTEIBHO PACIIMPUIIO IPABO3AIIUTHBIE BO3MOXKHOCTH
o0ecriedeHus 3aKOHHOCTH YIIPaBICHYECKOT0 HOPMOTBOPYECTRA.

B nmensx oOecriedeHusi CBOEBPEMEHHOW M KAaYECTBEHHOW IOPUAMYECKOH SKCHEPTH3bI HOPMATHBHBIX
MIPAaBOBBIX aKTOB CJIEIyeT MPEeLyCMOTPETh PACLIMPEHUE LITATHOIO PACIIMCAHUS OTIENOB PETHUCTPALUU Je-
MapTaMeHTOB FocTUIMK. J{J1s HaJyIexkaniero odecrneueHrss MOHUTOPHHTa HOPMATUBHBIX TIPABOBBIX aKTOB pPy-
KOBOJICTBO HCITOJTHUTEJILHBIX OPTaHOB JIOJDKHO OOeCIieurBaTh HA/JIEKAIIWN KOHTPOJb 3a JESTENbHOCTHIO
IOPUIIMYECKUX CITYkKO.

Hcxons w3 aHanmza JCWCTBYIONIETO 3aKOHOJATENbCTBA, MPABONPUMEHUTENFHON MPAKTUKH, 3a/1a4 U
(YHKIWH UCTIONHUTEIBHOM BIIACTH Ha COBPEMEHHOM dTare pa3suths Pecnyoimku KazaxcraH, mpeanoxeHo
orpeesieHe HOPMAaTHBHBIX PABOBBIX AKTOB HCIIOJIHUTEIBHBIX OPTaHOB.

[ana xapakTepucTHKa IOPUIUYECKON MPUPOABI BpeMEHHbIX NocTtaHoBieHUH [IpaButenscTBa PK, nme-
IOIMX CHITY 3aKOHA.

Onpenesnensl npoOJieMHbBIE aCIeKThl 00eCeueH s 3aKOHHOCTH HOPMAaTUBHBIX PABOBBIX AKTOB HCIIOJ-
HUTEJIBHBIX OPTaHOB C YYETOM IIOJIUTHUKO-TIPABOBBIX Peanii Ha COBPEMEHHOM 3Tarie.

ChopmMynupoBaHbl MPEIUIOKEHUS TI0 ONTHMHU3AIMHA OPraHU3allMOHHO-TIPAaBOBOTO MEXaHW3Ma odecrie-
YeHus: TpeOOBaHMH 3aKOHHOCTH K HOPMaTHBHBIM ITPABOBBIM aKTaM HCIIOJTHHTEIHLHBIX OPTaHOB.
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M.N. bunanosa, K.C. MycunumoBsa

Obcyorcoenue

HcxonHol mo3unued s XapaKTepPUCTUKHU FOPUIUYECKON MPUPOJbI HOPMATHUBHBIX MPABOBBIX aKTOB
UCTIOJTHUTEIIFHBIX OPTaHOB SIBIISIETCS ONpeZeleHHe HOPMAaTHBHOTO IPAaBOBOTO aKTa, JAHHOE B IMyHKTE 25
ctarbu 1 3akona PK « O mpaBoBBIX aKkTax», COrJIACHO KOTOPOH HOPMATHUBHBIM MPaBOBOM aKT — 3TO MHCh-
MEHHBIA O(HUIINANBHBIN JOKYyMEHT YCTAHOBJICHHOM ()OPMBI, IPUHSTHIN Ha peciryOiInKaHCKOM pedepeHayMe
100 yIOJTHOMOYEHHBIM OPTraHOM, YCTaHABIMBAIOLIUN, JOMOJHSIIOMINM, PEKPAINAIOIINN UM [IPUOCTaHAB-
JIUBAIOMuK ero Aeiicteue [13].

Oco0EHHOCTH HOPMATHUBHBIX MPABOBBIX AKTOB MCIIOJIHUTEIBHBIX OPTraHOB MPeNONpeaeIsIoTCs 3aqada-
MU U LENSIMH, TOCTaBICHHBIMH IEpe] MCIIOJHUATEIBHON BIIACTBIO, @ TAKXKe NMPOLEAYPON MX MOATOTOBKH H
n3aHus. Bece HOpMaTUBHBIE NPABOBBIE AKTHI UCIIOJHUTENBHBIX OPTaHOB, 32 UCKIIOYEHUEM BPEMEHHBIX ITO-
cra"oBieHui [IpasurensctBa PK, umeromux cuimy 3akoHa, OTHOCATCS K YHUCITY NOJ3aKOHHBIX aKTOB.

ITonmHOMOYMAMY 11O U3AAHUIO HOPMATUBHEIX IIPABOBBIX aKTOB HAJIEJIEHBI BCE HCIIOJHUTEIBHBIE OPTaHBbl,
32 MCKIIIOYEHHEM HMCIIOJIHUTENIBHBIX OPraHoB, (PMHAHCHUPYEMBIX U3 MECTHOro Oro/pkeTa. K ocHOBHBIM BHIaM
HOPMAaTHUBHBIX MIPABOBBIX aKTOB MCIIOJHUTENBHBIX OPraHOB OTHOCcATCS: BpeMenHnsle nocranoBnenus [Ipasu-
tenscTBa PK, nMerome cumy 3akoHa, HOpMaTHBHBIE IpaBoBble NocTaHoBiIeHUs [IpaButensctBa PK HopMma-
THBHBIE NIPaBOBbIE NPHKa3bl MUHUCTPOB PK, HOpMaTUBHEIE ITPaBOBBIE MPUKAa3bl PYyKOBOIUTENIEH BEIOMCTB,
HOpMaTHBHBIE TIPaBOBbIE IOCTAHOBJICHUS aKUMAaTOB, HOPMaTUBHBIE IIPABOBbIE peleHus akumoB [13].

K mpou3BoHBIM HOPMaTUBHBIM MPAaBOBBIM aKTaM HCIIOJIHUTENBHBIX OPraHOB, KOTOPbIE MPUHUMAIOTCS
WM YTBEP)KIOAIOTCS TOCPEICTBOM OCHOBHBIX HOPMATHBHBIX MPABOBBIX aKTOB HCIIOJIHUTENBHBIX OPraHOB U
COCTaBJISIIOT C HUMH €IMHOE LEN0E, OTHOCATCS MOJIOKEHUE, TEXHUUECKUN PETJIaMEHT, IPaBUIIa, HHCTPYKIUS
[13].

Oco0EHHOCTBI0 HOPMOTBOPYECTBA BEAOMCTB SIBJISIETCS TO, YTO, BO-IIEPBBIX, UX IPABO HA U3JaHUE HOP-
MaTHBHBIX MPABOBBIX MPHKA30B JOJDKHO OBITH MPSAMO NPEAYCMOTPEHO TOCOPTaHOM, B CTPYKTYPY KOTOPOTO
OHH BXOJSIT, U BO-BTOPBIX, TIOCPEACTBOM BEJOMCTBEHHBIX aKTOB HE MOTYT 3aTparuBaThCs MpaBa U CBOOOIBI
4eloBeKa M rpaxaaHuHa. TakuM oOpa3oMm, OHU COJep)KaT HOPMBI, PEryJIUpYIONUe BHYTPHOPTaHU3AINOH-
HBIE YIIPaBICHYECKNAE OTHOIICHMSL.

B nacrosee BpeMst nepedeHb HOPMaTUBHBIX PABOBBIX aKTOB MCIIOJHUTENBHBIX OPIaHOB MOMOIHUICS
HOBBIM BuJOM. Peub uper o Bpemennsix nmocranoBnenusix IIpaButensctBa PK, mmerommx cuiy 3akoHa.
OctanoBuMcs Oonee MoIpoOHO Ha ero XapakTepUcTHKE. JJaHHBINA BUI IPaBUTENBCTBEHHBIX aKTOB BO3HUK B
pe3yJibTaTe KOHCTHTYIHOHHBIX MOMPaBokK oT 8 mous 2022 r. [3].

B cootrBerctBuu ¢ nmyHktoM 15 crateu 17—1 3akona PK «O nmpaBoBbIX akTax» B LENSIX ONEPATUBHOTO
pearupoBaHus Ha yCIIOBHS, CO3JAIONINE YIPO3y KU3HU U 3J0POBBIO HACEJIEHUS, KOHCTUTYLIHOHHOMY CTPOIO,
oxpaHe 0OIIeCTBEHHOTO MOPSIKa, SKOHOMHUYECKOH Oe3onacHocTH crpassbl, [IpaBurensctBo PK Bopase pas-
pabaThIBaTh MPOEKTHI 3aKOHOB, a TakKe MPOeKThl BpemeHnHbix mocraHosneHuil [IpasutensctBa PK, nmero-
IIMX CHITy 3aKOHA, B COOTBETCTBHH C 4acThi0 BTOpoi myHKTa 2 crathu 61 Koncturymmu PK [13]. Heo6xo-
JUMOCTb NPHUHATHUS JaHHOW HOPMBI Oblila 00YCJIOBJIEHA PSIIOM COOBITHH, 00YCIOBUBILIMX HEOOXOAMMOCTH
MOBBILIEHNS ONIEPATUBHOCTH U CAMOCTOSTENBHOCTH BBICIIETO HCIOJHUTEIBHOTO OpraHa B PEUICHHH BaXK-
HEHIINX BOIIPOCOB rOCYAAPCTBEHHOT'O YIIPABIICHUSI.

OcOoOEHHOCTh TaHHOTO BHJa HOPMATHUBHBIX aKTOB MCIOJHUTENIBHBIX OPraHOB COCTOUT B TOM, YTO HC-
KIIIOYHUTENBHBIM NIPaBOM Ha UX u3aHue obnanaet [Ipasurenscteo PK.

Bpemennoe nocranosnenue [IpasurensctBa PK, nMeromiee cuimy 3akoHa, OTHOCHTCS K 3aKOHOJATENb-
HBIM aKTaM, Tak KaK MO CBOEH IOPHINYECKON CHJIe OHO B H€papXHH HOPMAaTHUBHBIX MPAaBOBBIX aKTOB 3aHUMa-
€T TO JK€ MECTO, YTO U 3aKOH, TO €CTh €r0 HEJIb3s] CYUUTATD MOJI3aKOHHBIM aKTOM.

Bpemennoe nocranoBnenue [IpaBurensctBa PK, mmeromee cuiny 3akoHa, M37aeTCsS B ONpPEAETICHHBIX
LeJSIX, @ UMEHHO: Il CBOEBPEMEHHOI0 BO3JIEHCTBHSI Ha BOHUKILNE CUTYAIMH, YTPOXKAIOIINE KU3HU U 3710-
POBBIO TpaXkAaH, HAIPUMeEP, aHIAEMUH, JTUO0 OCHOBAM KOHCTUTYLIMOHHOTO CTPOsi, OOLIECTBEHHOMY MOpPSA-
Ky, 0€301aCHOCTH rOCy/AapCTBa.

OcoOeHHOCTBIO SIBIIAETCS TPOLEAypa MPUHATHS U BCTYIJICHUS B CHITy JIaHHBIX akToB lIpaBuTenbcTBa.
B 10 Bpems kak mocranosnenusi IIpaBuTesnbCcTBA NPUHUMAIOTCS OOJNBIIMHCTBOM T'OJIOCOB, BPEMEHHBIE MO-
cranosnenus [IpaBuTenscTBa, MMEIOIINE CHITY 3aKOHA, IPUHUMAIOTCS JBYMS TPETAMHU TOJIOCOB OT OOLIETO
yucna wieHoB [IpaBurenbcTBa.

B ocHOBy npuHSITHS BpeMeHHBIX NocTtaHoBieHui [IpaButenscrBa PK, momxHa OBITH TOJIOKEHA WH-
(dopmanus, oTpaxarolias IMpearnonaraeéMble Ype3BblYaiiHble 00CTOSTENIbCTBA M HETaTUBHBIC IOCIIEACTBUS,
MOTYIIME HACTYIUTh, eciu [IpaBUTENBCTBO ONEPaTUBHO HE NMPUMET COOTBETCTBYIOMMX Mep. [Ipu aTom He
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JOTTyCKAeTCsl BKIIOUEHNE B JAHHOE MOCTAHOBJIEHHE HOPM, KOTOPBIE HE OTHOCSITCS K PETYIUPOBAHUIO KpH-
3UCHOM CUTYyallUU.

OO0s3aTesIbHBIM YCIIOBUEM SIBJISIETCSI TO, YTO MPOEKT BPEMEHHOI'O MPaBUTEIbCTBEHHOIO IOCTAHOBIIE-
HUs, 001aJafo0IIEeT0 CUIION 3aKOHA, COCTABISIET HEOTHEMIIEMYIO YaCTh COOTBETCTBYIOIIETO MPOEKTA 3aKOHA,
IIPU3BAHHOI'O YPETyJIUPOBATh BOSHUKIIYIO KPU3UCHYIO CUTYAIMIO, U OHO HE MOXET ObITh IPUHATO OTIEIHHO
OT IIPOEKTa COOTBETCTBYIOIIErO 3aKOHA.

BpemeHHOe TIOCTaHOBICHHE HE MOXET OBbITh NPUHATO paHblIe MPOEKTa COOTBETCTBYIOIIETO 3aKOHA,
BHECEHHOTO Ha paccMoTpeHre Maxunuca [lapnamenta PK, 1 10o/mKHO HE IPOTHBOPEUUTH TEKCTY MPOEKTA
3akoHa. OHO HOCHUT BPEMEHHBIN XapaKTep, IOCKOJIbKY AEHCTBYET 10 BCTYIUICHUS B CHIIy NpHUHATHIX [lapma-
MEHTOM 3aKOHOB MU 10 UX HENIPUHATHS.

Bpemennoe nocranosnenue [IpaBurensctBa PK, obnagaromiee cumoil 3aKoHa, MOKHO ONPEACTHTH Kak
0COOBIH BHJ HOPMAaTUBHOI'O IIPABOBOIO aKTa BBICIIETO HCIIOJHHUTEIBHOIO OpraHa, W3JaBaeéMoro B paMKax
CHEIUAIBHON NMPOLEAYPHI UENAX NPENOTBPAILECHUS WIN yCTPAHEHNS KPU3HCHBIX CUTYallui U HOCALIETO Bpe-
MEHHBII XapakTep.

Ha ocHOBaHMU HM37105KEHHOTO BBILIE MBI IPUXOAUM K BBIBOAY O TOM, YTO HOPMATHUBHBIE IPABOBBIEC aK-
ThI UCIIOJTHUTEJIBHBIX OPTraHOB INPEACTABIAIOT COOOH MPUHATHIE B peAeax KOMIIETCHIIMU U B PaMKax ycTa-
HOBJIGHHOM Tpoleaypbl BpeMeHHbIe nocTaHoBieHus IIpaButensctBa PK, nMeromnme cruiny 3akoHa, a Takxke
IIOJA3aKOHHBIC ITMCHbMCHHBIC o@uunaanme JOKYMCHTBI HpaBI/ITCHLCTBa PK, HOCHTPAaJIbHBIX U MCCTHBIX HC-
MTOJIHUTENBHBIX OPraHOB, aKHMOB, yCTaHABIHMBAIOIINE, JONOIHAIOIMINE, MPEKPAIAIOIINAE NI IPHOCTAHAB-
JUBAOLIHE JCHCTBIE HOPM IIPaBa B LIENAX peau3alny 3a1a4 U QyHKIHHA UCTIOIHUTEIbHOU BIACTH.

HpaBOBOﬁ OCHOBOM mpoucaypbl HIOATOTOBKU U U3AaHHUA HOPMATHUBHLIX IMPABOBLIX dKTOB UCIOJHUTCIIb-
HBIX opraHoB sBJst0TCA 3akoH PK «O npaBoBbIX akTax», yrBepxAcHHbIE [TocTanoBnenusmu [IpaButenscTBa
PK Permament IlpaButensctBa PK [14], Permaments! akumaros, [IpaBuna pa3paboTku, coraacoBaHUs Mpo-
CKTOB INIOA3AKOHHBIX HOPMATHUBHBIX IIPABOBLIX aKTOB.

Onupasch Ha MOJIO’KEHUS 3aKOHOIaTeNIbCTBA, MOXHO BBIIETUTH CIEAYIOIIHNE CTaAUN B IPOLeaype MO-
TOTOBKU W M3/1aHUS HOPMAaTHUBHBIX IIPABOBBIX aKTOB HCIIOJHUTEIBHBIX OPTaHOB: IIIAHUPOBAHHE MOATOTOBKU
MIPOEKTOB; MOJArOTOBKA M 0OpPMIICHHE MPOCKTOB; COTJIACOBAaHHE; HAYYHAS DKCIIEPTH3a; IPHHSTHE; TOCPETH-
CTpallusi; oIyOJIMKOBaHKE; BBEJCHHUE B JICHCTBHE.

B cratpe 49 3akona PK «O mpaBoBbIX akTax» OmpeaeeHbl CIeayIome Mepbl o0ecedeHns 3aKOHHO-
CTH HOPMAaTUBHBIX MPABOBBIX AKTOB:

1) npuBeaeHNEe HOPMATHBHOIO MPABOBOTO akTa B coorBeTcTBHE ¢ KoHcTutynueir PK u 3akoHOmaTesb-
HBIMH aKTaMH;

2) IpUOCTaHOBIICHHUE B YCTAHOBICHHOM IOPS/IKE AEHCTBHUS HOPMAaTUBHOTO ITPABOBOIO aKTa;

3) npoBeneHne MPaBOBOrO MOHUTOPUHIA HOPMATHUBHBIX MPABOBBIX aKTOB;

4) nposepka Ha coorBeTcTBHE KoHcTuTyimu PK 1 3akoHOIATENEHBIM aKTaM IIPU TOCYAAPCTBEHHOH pe-
CUCTPALIMK HOPMATUBHBIX NPAaBOBBIX akTOB [13].

OpraHamMu ¥ JOJDKHOCTHBIMHU JIMLIAMH, 00€CICUNBAIOIIMMH 3aKOHHOCTh HOPMAaTHBHBIX IIPABOBBIX akK-
TOB, ABJISIFOTCS:

1) Koucruryrmonnsiii ¢y PK;

2) cympr;

3) I'enepainbhblii pokypop PK 1 nogdrHeHHBIE €My TIPOKYPOPBL;

4) MunuctepctBo toctuiu PK u ero TeppuropuanbHbie opraisl;

5) yHOTHOMOYEHHBIEC OpraHbl -B OTHOLICHHH HOPMATHBHBIX MPABOBBIX AKTOB, IPHHSTBHIX HIKECTOSIIN-
MU OpraHaMy;

6) YyIOJHOMOYEHHBIE OpPTaHbl, MPUHSIBIINE TTO3aKOHHbIE HOPMAaTHUBHBIE MPABOBBIE AKTHI U (WUJIH) SIBIIS-
folecs uX pa3paboTyrKaMy, B OTHOLICHUH MOA3aKOHHBIX HOPMATHUBHBIX MPABOBBIX aKTOB, IPUHATHIX UMH,
u (um) pa3paboTyrKaMK KOTOPHIX OHU SBISUIHCH [13]. Mepbl obecnieueHns 3aKOHHOCTH HOPMaTHUBHBIX Mpa-
BOBBIX aKTOB, KaK CICOYECT U3 COACPKaHUA JIaHHOﬁ CTaTby, MPEAYCMATPUBAIOT JOCTATOYHO H.IPIpOKI/Iﬁ CIICKTP
MpeyNpeAUTEIbHBIX, IPABOOXPAHUTENBHBIX, IPABOBOCCTAHOBUTEIBHBIX MEp, OPSIOK perilaMeHTalluu KO-
TOPBIX OTPAXKEH B ACHCTBYIOIIEM 3aKOHOAATENbCTBE. OHAKO HEKOTOPBIE ACTIEKTHI UX IPAaBOBOM peTriaMeH-
Tallyu, Ha Halll B3I, Tpe6yeT OIITUMMU3AITHUH.

CobmroieHre 3aKOHHOCTH Ha BCEX CTaIUAX — 3aJIOT YCIENIHOro NeHCTBUS akTa. [IpuMeHuTeNnbHO K
HOPMAaTHBHBIM MPABOBBIM aKTaM HCIOJIHHUTENBHBIX OPraHOB 3aKOHHOCTBH MOAPA3yMEBAET COOTBETCTBHE HE
TOJIBKO KOHCTI/ITYIII/II/I M 3aKOHaM, HO MW aKTaM BBIIICCTOAIUX IO BEPTUKAJIU HCIIOJTHUTCIBHBIX OPraHOB.

Cepus «[lMpaBox». Ne 3(111)/2023 17



M.N. bunanosa, K.C. MycunumoBsa

TpeboBanus 3aKOHHOCTH UMEIOT MHOTOCTOPOHHEE COJIEPIKAHNE U BKIIOYAIOT B c€0 KOMIIETEHTHOCTh, COOT-
BETCTBHE COAEPKAaHUIO 3aKOHA U €r0 1€, COOJII0ACHUE YCTAaHOBICHHON ()OPMBI U IIPOLIEAYPhl U3aHU.

OctaHoBHUMCSI Ha IPOOJIEMHBIX MOMEHTAX OTAEJbHBIX CTaJUi HOPMOTBOPYECKOH IESTEIBHOCTU U Me-
pax obecrieueHus 3aKOHHOCTH HOPMATHBHBIX MPABOBBIX aKTOB HCIOJTHUTENBHBIX OPTaHOB.

Cornacno myskty 1 cratem 1 3akona PK «O mpaBoBBIX akTax» pa3paboTka HOPMATHBHBIX IPABOBBIX
aKTOB JOJDKHA OCYILECTBIISITHCS B TOUHOM COOTBETCTBHU C KOMIIETEHIIMEH, YCTAHOBICHHON 3aKOHOAATENb-
CTBOM.

CobroieHre yCTaHOBIICHHBIX IMOJIHOMOYHM, TO €CTh KOMIIETEHIIUH, — OCHOBOTIOJIAraloliee UCXOqHOE
MOJIOXKEHHUE, IPENONPEAETIIONIee 3aKOHHOCTh IIPAaBOBOTO aKTa.

BeccrioprocTh 3TOTO TpeOOBaHHS E€AMHOAYIIHO OTMEUYeHa B OTEUECTBEHHOHM W 3apyOeXHOW aJIMUHU-
cTpatuBHO-TIpaBoBoi Hayke [7; 10]. KoMneTeHIIMOHHBIE HOPMOIIOJIOKEHUS HALILTH CBOE 3aKpEIJICHUE B CO-
OTBETCTBYIOIMX HOPMATUBHBIX NPABOBBIX aKTaX, ONPEACISIONINX CTaTyC UCIIOJIHUTEIbHBIX OpraHoB. OaHa-
KO, HECMOTpsI Ha YKa3aHHbIE BbIIIE OOCTOSATENHCTBA, HAPYILIECHNE KOMIIETCHIIUH PH U31aHUH HOPMAaTHBHBIX
MIPABOBBIX AKTOB MCIIOJIHUTENBHBIX OPTaHOB MPOJOKAIOT UMETh MECTO.

Tak, B mepuon maHAeMuH, Kak ObLIO OTMEUYEHO Ha 3acenaHnu CoBeTa MO 3aIlUTE NpaB MpeaNpuHIMA-
TeJed U MPOTUBOACHCTBUIO KOoppyniuu HannoHnanbHON nanaTel NpeAnpUuHUMATENEH « ATaMEKEH», CII0KHUB-
mIasicst MpakTHKa MPUBJIEYEHHUS K aIMUHHACTPATUBHON OTBETCTBEHHOCTH MpeApuHUMareseil 3a HecoOmroe-
HUe TpeOOBaHUI MOCTAHOBJICHUN CAaHUTAPHBIX Bpaueill BCTYIMIA B IPOTHUBOPEUHE C 3aKOHOAATEIbCTBOM, YTO
SIBIISIETCS. HAapyIIeHHeM 3aKkperuieHHbIX KoHcTuTynueid rapanTuii cBOOOIBI peAIPUHUMATEIBCKON IesITeNb-
HocTH [15].

B cratee 7 3akona PK «O mpaBoBBIX akTax» COAEPIKUTCS MCUEPIBIBAIOLINI epeueHb HOPMaTHBHBIX
mpaBoBbIX akTOB [13]. [IpaBoBBIe aKTHI TTIABHBIX CAHUTAPHBIX Bpadeil He OTHECEHBI K TaKOBEIM. Takum obOpa-
30M, HAJIMIIO CUTYaLs U3JaHUS aKTa C MPEBBILIEHNEM IIOJTHOMOYHIA.

I'enepanbHoii mpokypaTypoii PK Oblia mpu3HaHa HeNmpaBWIILHOW NMPAaKTHKa HAIOXKEHHS aMHUHHUCTpA-
TUBHBIX B3bIcKaHMii 110 ctatbe 425 KoAll PK (Hapymenue TpeboBaHmii 3aKOHOJATENBCTBA B 00JIACTH CAHH-
TapHO-3MHUAEMUOJIOIMYECKOT0 OJaromnonyyunst HaceneHus), Tak kak Ilocranosienue ['nmaBHOro rocymap-
CTBEHHOT'O CaHMTAapHOTO Bpaya He SBISETCS HOPMATUBHBIM MPABOBBIM aKTOM M HE OTHOCHTCS K 3aKOHOJA-
TenbCTBY [16].

Hapymenne komneTreHuny, Kak OKOHYATEIbHO HE M3KHUTOE HapyIIEHHE 3aKOHHOCTH B HOPMOTBOpYE-
CKOW JEATEeNIbHOCTH WCIONHUTEIbHBIX OPraHOB, OCOOCHHO Ha BEJOMCTBEHHOM M MECTHOM YPOBHSX YIpaB-
JICHHsI, HEIOIYCTUMO H SIBIISIETCA TPyObIM HapylIeHUEeM, 0e3yCIOBHO, JIMIIAIONIMM MPABOBOH aKT IOpUANYE-
CKOU CHJIBL.

I'apaHTHsIMH 17151 HENOMYLICHHUS TAKOI'0 POAa HAapYIICHUH SBISIIOTCS COBEPIICHCTBOBAHHME 3aKOHOJA-
TEJbCTBA, OMPEIEISIONIEr0 CTaTyC W IMOJHOMOYHS MCIIOJHUTENBHBIX OPTaHOB, MOBHIIMICHNE YPOBHS MpPaBoO-
BOH KyJBTYpBI JIUI], OTBETCTBEHHBIX 32 MOJATOTOBKY M NMPHUHSATHE HOPMATUBHBIX MPABOBBIX aKTOB, YCHUJICHHE
KOHTPOJISI ¥ HaJ30pa.

3aKOHHOCTh HOPMATUBHBIX MIPABOBBIX AKTOB CIEAYET paccMaTpHBaTh HE TOJBKO Kak (opMalbHOE CO-
OTBETCTBHUE HX COJEPKAHMIO 3aKOHA, HO M KaK COOTBETCTBHUE IIETTH 3aKOHA.

Kak crnenyer u3 conepxanus crarbu 24 3akona PK «O npaBoBbIX akTax», «KOMIIETEHLUS U QYHKIUH
rOCYJapCTBEHHBIX OPraHOB B 00JAacTH TOCYNApCTBEHHOTO DEryJMPOBaHMSA OOLIECTBEHHBIX OTHOLICHHUH
JIOJDKHBI YCTAaHABIIMBATHLCS B HOPMATHBHBIX TIPABOBBIX aKTaxX B COOTBETCTBUU C 3aKOHOJATENbCTBOM Peciy0-
nuky KazaxcTaH ¢ 4eTKUM pa3rpaHUyeHHeM IO YPOBHIO TOCYAapCTBEHHOTO yIipaBieHus» [13].

B cratbe 42 3akona PK «O mpaBoBbIX akTax», oTpakaroleil TpeOoBaHMs K COAEP)KAHUIO U CTUIIIO U3-
JIO’)KEHUS! HOPMATHUBHBIX MPABOBBIX aKTOB, TOBOPUTCS, YTO B 3aKOHAX YCTaHABIUBAIOTCS OCHOBHBIE IIEJH,
3a]aud, TPUHIMIBI, KOMIETEHIIMA M TIOJTHOMOYMSI PETYJIHPOBaHUs COOTBETCTBYIOIIEH oTpaciu (cdepbl)
[13].

B ropunnueckoii aurepaType Takke 0TMEYanoch, YTO, HapsAAy C TPeOOBaHUSIMH COOTBETCTBHS COIEP-
YKAHHUIO 3aKOHa, HEOOXOIMMO HE YITyCKaTh M YYHUTHIBATH LI€Jb, KOTOPAsk CTABUTCA B JAHHOM HOPMAaTHBHOM
MIPaBOBOM aKTE€ HCIIOJHHUTENBbHOro opraHa. CyObeKT HCHOJHUTENBHOM BIACTH, M3aBas NPAaBOBBIE aKTHI,
JIOJKEH PYKOBOJICTBOBAThCS TOU LEJbI0, KOTOPYIO UMEN B BUY Peain30BaTh 3aKOHOAATEINb (BBILIECTOSIINI
OpraH), MPEAOCTABIISAA €My MTOTHOMOYHS TPUHUMATH perrenus [17; 19].

B cBoux Tpynax, IOCBSAIIEHHBIX HCCIEOBAHUIO FOPUAMYECKOMN MPUPOABI aKTOB YIPABIEHUS, U3BECT-
HbIM agMuHUCTpaTHBUCT P.®. BacmibeB B 3TOH CBS3M CHpaBeUIMBO MOJYEPKHUBAJ, YTO MOHATHS «HECOOT-
BETCTBHUE IIeJT 3aKOHA» U «HECOOTBETCTBHE 3aKOHY» HEINb3sl MPOTUBOIOCTABIATh U BMECTE C TEM CUHTATh

18 BecTHuk KaparaHgmMHCKoOro yHusepcureTa



HeKOTOpre BOMPOCHI obecneyeHnsi 3aKOHHOCTMW. ..

a0COIFOTHO aJIeKBaTHBEIMU. 11 B TOM, W JIpyroM ciy4asx pedb WACT O HapyIIeHHH 3aKOHa, HO XapakTep
HapyIIEHUH MOXKET OBITh pas3anyHbM [3; 91, 92].

[To muenuto C.A. [TopbiBacBa, «KHECOOTBETCTBUE aKTa IETISIM MPUHATHS U 3 ]MHHUCTPATUBHO-TIPABOBBIM
MIPUHIIAIIAM MOKET BBIPAXKATHCS B JUCKPUMUHAIMOHHOM XapaKTepe akTa, HEMPONOPIIMOHAIIEHOM XapaKTepe
aKTa, 3JI0YNOTPeOIICHUN MOJTHOMOYHMSIMH MPH TPUHITHU aKTa, TPUCTPACTHOCTH aKTa, HEOOHEKTUBHOCTH JIU-
00 HeTocIeT0BaTeILHOCTH B IPABOBOM PETYIHUPOBaHII» [9].

HopmartuBHBIE TpaBOBBIE aKThl, HE COOTBETCTBYIOIIHUE LM, TOCTABICHHON B 3aKOHE, BCTPEYAIOTCS Ha
J000M YpPOBHE TOCYINPABJICHUS, HO Yallle OHM MPUMEHSIOTCS B HOPMOTBOPYECKOW MPAKTHKE BEJOMCTB U
MECTHBIX UCIIONHUTEIBHBIX OpraHoB. Tak, HanmpuMep, IEHTPATLHBINA WM MECTHBIN HCITONHUTENBHBIA OpraH
WCTIONB3yeT OI0/KETHBIE CPEeICTBA HE N0 HAa3HA4YeHHIO, Hed((EeKTHBHO, (POPMATBHO MOAXOTUT K MPOBEIE-
HUIO MEPOIPHUSITUN TIO0 OPraHU3AlMU OTPACIEBhIX WIH TEPPUTOPHATIBHBIX MPOTrpaMM U T. 1. Henb3st He co-
rimacutes ¢ mEHeHneM E.H. KameneBoii, koTopas oTMeuaer, 9To «IO0A HEeNbI0 MOKHO MTOHUMATh KaK OOIIYIO
HaTPaBJICHHOCTh KOHKPETHOTO MPAaBOBOTO aKTa, TaK U IIeJb JICSATEIBHOCTH, ITOCTABICHHYIO TIepe]l OPraHoM
BJIACTH KaK B 3aKOHE, TAK U B MHBIX aKTax, YCTAHABIMBAIOIIMX €T0 MPaBOBOE MOJOXKeHue» [6; 43]. Pestomu-
pysl M3JI0)KEHHOE, MBI PUXOJIUM K BBIBOJIY O TOM, YTO M3JaHUE HOPMATHBHOTO MPABOBOTO aKTa HUCIOJIHU-
TENBHBIMU OPTaHAMH JIOJDKHO OCYIIECTBISATHCS B COOTBETCTBUM C TOW IIENBIO, KOTOPYIO MMEJ B BHLY 3aKOH,
YTO O3HAYaeT M3JIaHue HanboJee 1eaecoo0pa3Horo, 3pPeKTUBHOT0, 3KOHOMUYHOTO, OJIATOIIPHUATHOTO aKTa B
pe3yabTare 4yero OyAeT JOCTUTHYT HaWIy4IINi pe3ybTar.

OtmeHa npoTuBopeyainero KOHCTUTYINU U 3aKOHaM HOPMATUBHOTO MIPABOBOTO aKTa SBISETCS 0CO00M
MPAaBOCCTAHOBUTEIHHOM CAHKI[UEH, TaK KaK 03HAYaeT HE MPOCTO aHHYJIMPOBAaHHE aKTa, HO M JIMKBUIAIIUIO
BCEX HCIPAaBOMCPHBIX HOCHCILCTBI/II\/'I €ro I[CﬁCTBHﬂ, MMPUBJICUCHNUEC K OTBETCTBEHHOCTU BMHOBHBIX JOJI’KHOCT-
HBIX JTHII.

B 3ToM 11aHe akTyalbHBIM SBISIETCS BOMPOC 00 OTBETCTBEHHOCTH, €CJIHM HOPMATHBHBINA NMPABOBOW aKT
6I>IJ'I MPUHAT KOJUJICTHAJIBHBIM OPraHoM, HAIIpuMep, MOCTAaHOBJICHUE HpaBI/ITCHLCTBa WM aKkuMara.

Kamamﬁ 13 YJICHOB KOJUICTUAJIBHOTO Oprada, ImporojoCoBaBIIMX 3a HPUHATUC HOPMATHUBHOI'O IIPaBOBO-
r'0 aKTa, HeCET OTBETCTBEHHOCTh, IIPH 3TOM T€ U3 WICHOB, KOTOPHIC MPOTOJIOCOBAIN MPOTHB, JOJDKHBI OBITH
0CBOOOKACHBI OT OTBETCTBEHHOCTH, €CIIM aKT BIOCIEACTBUU OyJeT MpU3HaH HEe3aKOHHBIM. Tak, Hanmpumep,
B nepBoHadanbHoM BapuaHnTe K3 PK «O IlpaButensctee PK» (11. 2 cr. 11) Ob110 MONOKEHHE O TOM, WICHBI
[IpaBUTENHCTBA KOJIJICTHATIBHO OTBETCTBCHHBI 32 PEIICHUs, TPUHUMAaeMbie [I[paBUTETLCTBOM, JaXe €CIIM OHU
HE TOJIOCOBAJIM 33 WX MPUHSITHE, HO HE 3asBUJIM HE3aMEUIUTEIILHO O CBOEM HECOTJIACHU C TIPUHSTHIM pellie-
Huem [18].

[Monaraem, 4To CJIeAOBAIO Obl YCTAHOBHUTH B 3aKOHOJATEIBCTBE HOPMY O TOM, YTO WICHBI KOJIJICTHAIb-
HBIX HCIOTHHUTENBHBIX OpraHoB ([IpaBUTENHCTBO, aKMMAThl) HECYT MEPCOHAIBHYH) OTBETCTBEHHOCThH 3a
MMPUHUMACMBIC ITOCTAHOBJICHUS. OTBETCTBEHHOCTL OHU HE HECYT TOJIBKO B TOM CJiy4a€, €CJIM OHU 3asABUIIN
He3aMeJUIUTENILHO O CBOEM HECOTJIACHH C IMPHHSTHIM PEIICHHEM.

Takol TOPSIIOK MO3BOJKUT MOBBICUTh OTBETCTBEHHOCTh HE TOJBKO CAMOTO KOJUIETMATBHOTO OpraHa 3a
MPUHUMAEMbIC PEIICHHSI, HO M KaXIO0r0 YWIeHa, TaK Kak 3TO OyeT BUAHO MO Pe3yJIbTaTaM T'OJIOCOBAHHS.

[TpuocraHoBIeHUE, KaK PaBOOXPaHUTEIbHAS Mepa 3a 00eCIeYeHnEM 3aKOHHOCTH TPABOBBIX aKTOB, 32
HCKJTFOUCHHEM JICATEIbHOCTH MPOKYPATYPhI, CICICTBHEM BBIHECCHHUS MPOTECTOB KOTOPOH SIBISETCS MPH-
OCTaHOBKa JICHCTBHUS OMPOTECTOBAHHOTO aKT4, IBHO HEJIOOICHUBACTCS B YITPABICHISCKON MPAKTUKE.

Cornacno K3 «O IIpasurensctBe PK», IlpaBurenscTBo nMeeT IpaBo OTMEHSITH WU IPUOCTAHABINBATD
NeiicTBHE aKTOB IIEHTPAIbHBIX UCIIOTHUTEIBHBIX OpraHoB. B coorBercTBHM ¢ 3akoHoM PK» O mectHOM roc-
YAapCTBEHHOM YITPABJICHUH M CAMOYTPABICHUI) aHATOTHYHBIM MTPABOM 00JIaIAt0T BBIIIECTOSIINE aKHUMBI, a
takxke [IpaBUTENHCTBO B OTHOIICHWH aKTOB HIKECTOSIIUX aKUMOB. [IprocraHoBieHue 1esecooOpa3Ho 1mo-
CKOJIBKY OHO, BO-TIEPBBIX, SIBJIIETCSI ONEPATUBHOM MEpOM, a BO-BTOPHIX, AA€T BO3MOXKHOCTh OpraHy (IOJK-
HOCTHOMY JTMI[y) CAaMOMY MpPOAHAIM3UPOBATH CUTYyalWIo, 00yMaTh W MPHHATH MpaBUIIbHOE pelneHue. He
CIOCOOCTBYET peallbHOMY TPUMEHEHHIO JTAHHOW MEpPhl M OTCYTCTBHE (32 UCKIFOUYEHHUEM OIPOTECTOBAHUS
MIPOKYPaTypOil MPaBOBBIX aKTOB W MPHUOCTAHOBIIEHUS WX JEUCTBUS) MPOIEAYPHI €€ OCYIIECTBICHHS, B 4acT-
HOCTH, CPOKOB IIPUOCTAHOBKH JCHCTBUS OCIiapuBaeMoro akra. Cienyer yCTaHOBUTh CPOK ITPUOCTAHOBJICHHS
JEHCTBHS aKTa HIDKECTOSIIETO OPraHa BBIIIECTOSIIIIUM HCIIOJTHUTEIBHBIM OPTaHOM.

3aior YCHOCUIHOCT HOPMATUBHBIX ITPABOBBIX AKTOB — 3TO BCECTOPOHHOCTH, YUET BCEX ACIICKTOB Ha
HO}IFOTOBHTCHBHOﬁ cTaauun, Mod3TOMY 0O0JIBIIOE BHUMaHHE JOJIZKHO OLITH OTBCIACHO CTAaJHWH COrjlaCOBaHUsI,
HAY4YHOH 3KCIIEpTH3€, KOTOPbIE MO3BOJISIOT 00ECHEUUTh 3aKOHHOCTh U 00OCHOBaHHOCTH OYyIyIIEro HopMa-
THBHOTO TPABOBOTO aKTa MCIOJIHHUTEIBHOTO OpraHa. B 3akoHOjaTenbcTBe MPEeayCMOTpPEHBI Takue (HOopMbl
TpaXXa1aHCKOT'O KOHTPOJIA, KaK O6HICCTBCHHLIC COBCTHI, OGLHCCTBCHHLIﬁ MOHUTOPHUHT, COIJIaCOBaHUE C MIPEI-
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MPUHUMATENBECKUM coobuiecTBoM. OHAKO OHHM TpeOyroT AOpabOTKH C LENbI0 MOBBILIEHHS UX peaqbHOro
3HAYEHUs B IPAKTHKE HOPMOTBOPUECTBA UCIIOTHUTEIBHOM BIACTH.

Tax, B cootBeTcTBHH cO cTaTheil 20 3akoHa PK «O mpaBoBbIX akTax» MpeayCMOTPEHO MPeI0CTaBlIeHIE
pEeKOMEeHaMii OOIECTBEHHBIMU COBETAMH TI0 NMPOEKTaM HOPMATHUBHBIX MPABOBBIX AKTOB, KaCAIOIIUXCS
paB, cBOOOI U 00s3aHHOCTEH Tpakaad. OMHAKO Ha TMPAKTUKE NEATCILHOCTh OOIECTBEHHBIX COBETOB HEO-
cTato4Ho 3¢ (eKTHBHA, TOSTOMY B Ka4eCTBE MPeIOKEeHHs ObLIO OBl 11e1eco00pa3HbIM 00paTHTh BHUMAaHUE
Ha KaueCTBEHHBIN cOCTaB OOIECTBEHHBIX COBETOB.

C 1enpio MOBBIICHHUS] 3HAYUMOCTH OOIIECTBEHHBIX COBETOB OBLIO OBl 11e1eco00pa3Ho YCTaHOBUTH aj-
MUHUCTPATHUBHYIO OTBETCTBEHHOCTH JOJDKHOCTHBIX JIAI 32 HEPACCMOTPEHHE B CPOK peKOMEHmanuil oOre-
CTBEHHBIX COBETOB B OTHOIIEHWH HOPMATHBHBIX ITPABOBBIX aKTOB, 3aTPAarvBAIOIINX MpaBa U 3aKOHHBIE MHTE-
pECHI TpaKJIaH.

WHCTUTYT peructpanuyi HOPMATHBHBIX MTPABOBBIX aKTOB SIBIIICTCS BAYKHBIM HHCTPYMEHTOM oOecrede-
HUSl 3aKOHHOCTH YITPABIIEHYECKHX aKTOB, O Y€M CBHJIETENICTBYET M3yUeHHE MPAKTUIECKON NesSTeTbHOCTH
pPEruCTpUPYIOIUX OpraHoB. Tak, HampuMep, aHaJU3 M0 Harpy3Ke OT/Aea PerucTpallid HOPMATHUBHBIX Ipa-
BOBBIX aKkTOB [lemapramenra roctunmu o KaparanmuHckoit obmactu 3a 1 kBapran 2023 rojga CBUACTEIb-
CTBYET, 4TO TOJbKO 34,8 % mpecTaBiIeHHBIX TPOSKTOB HOPMATHBHBIX aKTOB COTIIACOBAHBI MOJOKHUTEIBHO, &
ocTajbHasl 4yacTh Mmojyiekana gopadotke [19].

[MpeobnagarommM OCHOBaHUEM IS JOPAOOTKHU SIBIJIOCH HECOOTBETCTBHE TEKCTOB HOPMATHBHBIX Ipa-
BOBBIX aKTOB Ha Ka3aXCKOM H PYCCKOM SI3bIKaX, JOIMymieHHe opdorpadiueckux U rpaMMaTHIECKIX OMTHOOK.
Bwmecre ¢ TeM, MECTHBIMHU TOCOpPTaHAMH JOITyCKAOTCS ()aKThI MPUHSATHS HOPMATHBHEIX IPABOBBIX aKTOB, HE
COOTBETCTBYIOIINE YCTAHOBIEHHOW KOMIIETEHIIUH, ITPECTABIEHHE HAa PErHCTPAlI0 aKTOB, HOCAIIUX BHYT-
PpHOPTaHMU3aMOHHKIN XapaKTep.

CrnemyeT OTMETUTh, YTO B CaMH OpPTaHbl FOCTUIINH HECBOCBPEMEHHO PEarnpyroT Ha JOMYCKaeMbIe TOC-
opraHamu HapyimeHus. Tak, HanpuMep, pe3yabTaThl 00001eHrsT MUHHCTEPCTBOM IOCTHUIIUH MTPEICTaBICHUI
00 ycTpaHEeHMH HapyUICHUH 3aKOHA, BHECEHHBIMH TEPPUTOPHATILHBIMH OpraHamu octuiuy B 2022 roxy mo-
Ka3bIBAIOT, YTO B HapymieHue craTed 14 3akoHa «OO0 opraHax IOCTHIIMH» TPEICTABICHHUS B OTHOIICHUH
132-x HOpMAaTHUBHBIX TPABOBHIX AKTOB M3 229 MECTHBIMH TOCOPraHAMH BCEX PETHOHOB PAacCMOTPEHBI C
HapymieHueM 30-THEBHOTO CpOKa OT OJHOTO A0 matu Mecsaies [19]. [IpuannaMu Takoro MOJI0XKEHUS SIBIISCT-
Csl HE TOJIBKO HEIOCTATOYHBIA MPOQEeCCHOHANBHBIA YPOBEHb 3HAHWH COTPYIHHUKOB, HO W OONbBIIAs 3arpy-
KEHHOCTh, HEXBATKA CIICIIUAIMCTOB B IITATHOM PACIHCAHUH JIEApTaMEHTOB.

[IpuHrMas BO BHUMaHHE Ba)KHOCTb HAlpaBJICHUs PErHCTPAllMd HOPMATUBHBIX MPABOBBIX aKTOB, MOJa-
raeM HeOoOXOJWMBIM PacCMOTPETh BOIPOC O PACIIMPEHUH MITATHOTO PACIIMCAHUU OTIEIIOB PETUCTPAIUH Jie-
MapTaMEeHTOB FOCTHIIMH, YTO TMO3BOJIUT M30€XaTh BHECEHUS aKTOB MPOKYPOPCKOTO PEarupoBaHUs, a TAKKe
00€CTIeYHTh KaueCTBO FOPUINIECKON IKCIIEPTUZHI.

Pe3ynbpraThl MOHUTOPHHTa HOPMAaTHUBHBIX MPABOBBIX aKTOB BBISBUJIM TaKHE HEJIOCTATKH, KaK HECBOE-
BPEMEHHOCTh €0 MPOBEJICHUS MECTHBIMU UCTIOJHHUTEIBHBIMU OpPTaHAMU, CIIA0bI KOHTPOIb FOPUAMYECKUX
ciyk0 1o oOecreueHnI0 UMM Ha/JIeKaIero o0ecledeHrs IpoBOIMMOTO0 MOHHUTOpUHTA. [l ycTpaHeHus
TaKWX HapYyIIEHUI PYKOBOJCTBO MCIOJHHUTENLHBIX OPTaHOB JIOJDKHO 00€CTeurBaTh HaJUIEKAINH KOHTPOIb
3a JIeATEIEHOCTBI0 FOPUANYECKUX CIYXKO 10 MPOBEIESHUI0 MU MOHHUTOPHUHIa HOPMATHUBHEIX MPABOBBIX aK-
TOB.

HckmountensHO BaykHOE 3HaUeHHE MMeeT npexycMmoTpenHbld B raase 30 ['TIK PK nopsinok ocnapusa-
HUS 3aKOHHOCTH HOPMAaTHBHOTO MPaBOBOro akTa B cyae. CyObeKTaMHu OCTapHBaIOIIMMHU 3aKOHHOCTb 3THX
AKTOB TIOJTHOCTBIO HJTM B YACTH MOTYT OBITh TPAKJaHUH WU FOPUIUIECKOE JIUI0, KOTOPHIE MOIararoT, YTO
TIPUHATHIN U OMyOJIMKOBAHHBIN B MPEIyCMOTPEHHOM 3aKOHOM MOpPSAKE HOPMAaTHUBHBIN MPaBOBOW akT Hapy-
[IaeT UX MpaBa U 3aKOHHBIE HHTEPECHI, JIM0O MPOKYPOp, B CiIydae OTKIOHEHHS MPOTECTa HA HECOOTBETCTBY-
IOIINI 3aKOHY HOPMATHUBHBIM MPABOBOM aKT OPraHOM HIIH JTOJDKHOCTHBIM JiuitoM [20].

[lockonbky TpeOOBaHMs 3aKOHHOCTH MMEIOT MHOTOCTOPOHHEE COJep)KaHHe, TO B XOJIe OCIapHBaHUs
MIPEeIMETOM TPOBEPKHU SIBISETCA COOIOJCHHE CIEMYIOIINX YCIOBHUN: KOMIETEHTHOCTH, COOTBETCTBHUS CO-
Jep>KaHusl HOPMaTHBHOTO NPaBOBOTo akTa KOHCTUTYIMHM, 3aKOHAM M aKTaM BBILIECTOSIINX OPraHoB, (hOPMBI
W TpOUEAYpbl U3aHHsI HOPMATHBHOIO MPaBOBOro akTa. HeoOXoauMo MMeTh B BHIY, YTO KaXI0€ U3 ITHX
TpeOOBaHUI IMEET CaMOCTOSITETFHOE BAKHOE 3HAUEHHUE, IIOATOMY HECOOIIOZICHHE XOTS OJHOTO U3 Tepeyrc-
JICHHBIX, SBIISETCS OCHOBAHHWEM JUIA MIPU3HAHHS HEJEHCTBUTEIHHOCTH OCMApHBAaEMOT0 HOPMATHBHOTO IIpa-
BOBOTO aKTa.

[Ipu3Hanne HENEHCTBUTEIHLHOCTH OCIIAPUBAEMOTO B Cy/IeOHOM TOPSIIKE HOPMATHBHOTO MPABOBOTO aK-
Ta O3HAYaeT HE TOJHKO aHHYJIMPOBAHHE aKTa, HO U OTMEHY BCEX MPABOBBIX MOCIEACTBHIA, BOSHUKIINX HIIH
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MOTYIIMX BO3HUKHYTH B pe3yJjbpTaTe e€ro AeictBud. [IpmueM HE3aKOHHBIM TakoW HOPMATHUBHBIA NMPaBOBOU
aKT OyJieT CUMTaThCsl C MOMEHTA €ro MPUHSTHA, a HE C MOMEHTA [10/1a41 3asiBJICHUs WIN [IPOTECTa, TO €CTh
OTMEHA UMEET PETPOCHEKTUBHBIN XapakTep, U SIBISETCS MO CYyTH MPaBOBOCCTAHOBUTEIBHOUM caHkuueid. B
KOHTEKCTE JaHHOM MpOLEAyphl HENb3sl HE OCTAaHOBUTHCS HA TAaKOM MpaBOOXPAHUTEIBHOW Mepe, Kak INpH-
OCTaHOBJIEHHUE JICHCTBUS HOPMAaTHUBHOTO MPaBoBOro akra. Ilo obimemy npaBuity, mopada 3asBiICHUS B Cy[l HE
[IPUOCTaHABIUBACT JICHCTBUS OCTIAPUBAEMOI0 HOPMATUBHOI'O NPABOBOTO aKkTa. VcKimoueHueM sBisieTcs: 00-
palieHre IpoKypopa B CyJ O IPHU3HAHWU ONPOTECTOBAHHOTO HOPMATHBHOTO IPABOBOTO aKTa HE3aKOHHBIM
70 paccMOTpeHus cyzoM. Ham mpencraBisieTcs, 4TO ¢ y4e€TOM MPaBOBOCCTAHOBUTEIBHOTO XapakTepa MpH-
3HAaHUA B CyJeOHOM TIOPSIKE HEEHCTBUTEIHHBIM HOPMATHBHOTO IMPABOBOTO aKTa, OBLIO OBI 1enecoo0pa3Ho
pacmmpuTh chepy NPUOCTAHOBJICHUS, IPEJOCTAaBUB CyIy 10 CBOCH MHUIIMATHUBE WIIH 110 XOJaTaHCTBY 3asBH-
TeJs IpaBa MPUOCTaHABINMBATh JEHCTBHE OCIIapUBAaEMOI0 HOPMAaTUBHOTO MPAaBOBOIO aKTa MONTHOCTHIO WX B
4acTH.

OpnHoii n3 ocoO0eHHOCTEH CyAe0HOT0 OCTIApUBAHUS 3aKOHHOCTH HOPMAaTHBHOTO IIPABOBOI'O AKTa SIBIISIET-
csl TO, 4TO OpeMst TOKa3bIBaHUsI OOCTOSTENLCTB, IBUBILIMXCS OCHOBAHUEM IS IPUHSATHS HOPMAaTUBHOTO Ipa-
BOBOT'O aKTa BO3JIaracTcsi Ha roCyJapCTBEHHBIH OpraH MM OpraH MECTHOTO CaMOYyTpaBJICHHs OO TOJDK-
HOCTHOE JIUIIO, IPUHSBLIEE JaHHbIHI aKT.

[Mockonbky 1eTb OCHIapUBaHUSI B CYJIcOHOM IMOPSAKE HOPMATHBHOTO MPAaBOBOI'O aKTa COCTOUT B BOC-
CTaHOBJICHHH 3aKOHHOCTH, TO JJaK€ OTKAa3 OT OCIIApUBaHMS aKTa JUIOM, OOPaTUBIIUMCS B CyJI THOO NpU3Ha-
HUe TpeOOBaHUS OPTaHOM WJIM JIULIOM, €Tr0 MPUHSABLIMMU, HE SIBJISETCSI OCHOBAaHHEM VIS MIPEKpAILEHHs IIPO-
M3BOJICTBA 110 Jeiy. [leno Bce paBHO MOAJIEKHUT PACCMOTPEHHIO 10 CYIIECTBY, MO0 MPOBEPAETCS 3aKOHHOCTh
aKTa, ¥ B CIy4ae €ro He3aKOHHOCTH, CYyJl IPU3HAET ero HEeAeHCTBYIONIUM IMOJHOCTBIO WM YACTHUYHO C MO-
MeHTa ero npuHsITHsA. TeM cambiM, OyIyT BOCCTAHOBJICHBI IIPaBa U 3aKOHHBIE HHTEPECHI HE TOJIBKO 3asiBUTE-
JIeH, HO ¥ HEOIPEIeIEHHOTO KPYyTa JIMILI, Ha KOTOPBIX PAacIpOCTPaHsIICs HOPMAaTHUBHBIM IPAaBOBOM aKT B Ie-
PHOA €r0 IEHUCTBHUS.

Cormacuno nmynkty 3 cratbu 300 I'TIK PK pemienue cyna o COOTBETCTBUU MIIM HECOOTBETCTBUU HOpPMa-
THUBHOT'O IIPAaBOBOT'0 aKTa 3aKOHAM MMEET NPEIOANLIHUATIBHYIO CHITy. 3aKOHHOCTh NOJ3aKOHHOTO HOPMAaTHUBHO-
T'0 MPaBOBOTO aKTa MOXKET OBITH OCIIOPEHA BHOBb JAPYTMMHU TPpaKIaHAMU WIH IOpUAMYecKUMHU Jumamu [20].
He nmonnexat ocnapuBanuto B nopsiake raasel 30 I'TIK HopMaTuBHBIE TpaBOBBIE aKThl, IPOBEPKA KOHCTUTY-
LIMOHHOCTH KOTOPBIX OTHECEHA K UCKIIIOUUTENBHOM KoMmneTeHnnn Koncrutynnonsnoro cyna PK.

Vupexknenue KoncturyunonHoro cyaa PK 3HaunTensHO pacmivpuiio MpaBO3allUTHBIE BO3MOXXHOCTH
oOecriedeHus 3aKOHHOCTH YIIPAaBICHYECKOT0 HOPMOTBOpUecTBa. Hapsiy ¢ y:ke MMEBIIMMHUCS MOJOKESHUSIMH
00 ocnapuBaHMU HOPMATHBHBIX IPABOBBIX aKTOB B PaMKaxX KOHCTUTYLHOHHOI'O KOHTPOJIS, MPeLyCMOTPEH-
Horo cratbeit 78, moanmyHnkramu 10—1 crareu 44 Koncturyuu PK, KoHCTUTYIIMOHHEIH CyJ TeTeph YIIOIHO-
MOYEH B COOTBETCTBUU ¢ yHKTOM 3 ctathil 72 Konctutyuu PK no oOpamieHusmM rpakaan paccMaTpiBaTh
Ha cooTBeTcTBHe KoncTutyruu PK HOpmatuBHBIE mpaBoBbie akThl PK, HemocpeacTBeHHO 3aTparuBaromiye
WX mpaBa U cBoOObI, 3akperuieHHbie Koncturymmeit PK [3]. Takum o6pa3om, Kpyr cyOBEKTOB, HMEIOIIUX
[PaBO OCHAapuBaTh HOPMAaTHBHBIC MPABOBBIE AKTHI, PACIIMPHIICS 3a CUET NPENOCTaBJICHHUS TAaKOTO IpaBa
rpakJaHaM, YTO SIBIACTCA BaKHEUIEH rapantueid oOecrieueHUsT MX KOHCTUTYIIMOHHOCTH. B HacTosimiee
Bpems nopsaka 23 % oOpamieHnii UIMEIOT MECTO OBITh IO MOBOAY HEKOHCTHUTYLHOHHOCTH HOPMATHBHBIX
MIPABOBBIX AKTOB.

Bwi600wb1

OT yHnopsI0ueHHOCTH HOPMOTBOPYECKOW JIEATCILHOCTH HCIIOJIHHUTEIBHBIX OPraHoB 3aBUCHT 3 dek-
TUBHOCTb BCEU CUCTEMBI TOCYJaPCTBEHHOI'O YIIPABICHHUS.

B Hactosmee Bpems B PK ciioxuiicss afiekBaTHBIN MOTPEOHOCTSAM PEXKMMa 3aKOHHOCTH B chepe rocy-
MPaBJICHUS OPraHU3AIIMOHHO-TIPABOBOM MEXaHHM3M €€ 00CCIICUEHHS B MIPOIECCe HOPMOTBOPUECTBA UCIIOIHH-
TENbHOH BIACTH.

IIpoBeneHHOE MCCIIeIOBaHNE TIO3BOJSET CPOPMYITHPOBATH Psifl BBIBOJOB MO COBEPIICHCTBOBAHUIO Ta-
paMeTpoOB MOATOTOBKU U M3/IaHUSI HOPMATHBHBIX MPABOBBIX aKTOB, HAIIPABJIEHHBIX Ha COOTBETCTBUE UX TpE-
0OBaHUSM 3aKOHHOCTH.

Bpemennoe nocranosnenue IlpaBurennsctBa PK, obnagaromee cuioii 3akoHa, MOKHO OTIPEACITUTh KaK
0COOBIN BHJI HOPMAaTHBHOTO MPABOBOTO aKTa BBICIICTO MCIOJHUTEIHHOTO OpraHa, W3aBacMOro B paMKax
CIIEIIMAJIbHOM TIPOLIEAYPhI UEIAX MPEAOTBPAIICHUS WIIK YCTPAHEHUS! KPU3UCHBIX CUTYyallu U HOCAILETO Bpe-
MEHHBIN XapakTep.
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HopmartuBHBIE TIpaBOBBIE aKThI UCTIOJIHUTEIBHBIX OPTaHOB HPEACTABIISIOT COOOH MPHUHATHIE B TIpeAeiax
KOMIIETEHIIMM U B paMKaxX YCTaHOBJIEHHOH mpoleaypbl Bpemennbsie nocranosienus [IpaButensctBa PK,
HMEIOIIME CUITY 3aKOHA, a TAKKE TOA3aKOHHbBIC MUChbMEHHBIE O(uIraibHble JOKyMeHTs! IIpaBurenscrBa PK,
LUEHTPaTbHBIX 1 MECTHBIX MCIOJHUTENBHBIX OPraHOB, aKUMOB, YCTaHABIMBAIOIIUE, TOTOIHSIOMINE, TPEKpa-
LIAMOLIME WIK IIPUOCTAHABIMBAIOLINE CHICTBUE HOPM IpaBa B LEJAX peaan3auny 3a1ad 1 GpyHKIuH ucmoi-
HUTEIIBHOM BIIACTH.

TpeboBaHus 3aKOHHOCTH UMEIOT MHOTOCTOPOHHEE CO/CPKaHHE M BKJIIOYAIOT B ce0sl KOMIIETEHTHOCTD,
COOTBETCTBHE COJCP)KaHUIO 3aKOHA M €ro IIeJH, COONII0JIeHNE YCTaHOBIEHHOH (POpMBI U TpoLeAyphl U3aa-
HUSL.

W3nanne HOpMAaTUBHOTO MPABOBOTO aKTa MCIIOJHUTEIbHBIMU OPraHAMU AOJDKHO OCYIECTBIISTHCS B CO-
OTBETCTBUU C TOH LIENBIO, KOTOPYIO UMEI B BUAY 3aKOH, UTO O3HAaYaeT W3JaHue Hauboee 1eaecoodpa3Horo,
3¢ (heKTUBHOTO, SKOHOMHYHOTO, OJarompusATHOTO aKTa, B pe3ylbTaTe 4ero OyJaeT JOCTHTHYT HavTydIInid
pe3yJbTar.

YCcTaHOBHTH B 3aKOHOAATEIILCTBE HOPMY O TOM, YTO YJICHBI KOJUIETHAIBHBIX HCIOJTHUTEIBHBIX OPraHOB
(ITpaBuTenbCcTBO, aKUMaTHl) HECYT MEPCOHATBHYIO OTBETCTBEHHOCTh 32 MPUHUMaeMble ocTaHoBneHus. Ot-
BETCTBEHHOCTh OHU HE HECYT TOJBKO B TOM ClIy4yae, €CJIM OHHU 3asBUJIM HE3aMeIUINTEILHO O CBOEM HECOoIJIa-
CHHU C IPUHATBIM PCIICHUCM.

CrnenyeT yCTaHOBUTBH CPOK MPHOCTAaHOBIEHUS JIEHCTBHS aKTa HMKECTOSIIETO MCIOJHUTENbHBIM Opra-
HOM OpraHa BBIIIECTOSILUM HCIIOJIHUTEIbHBIM OopraHoM. C y4eToM MpaBOBOCCTaHOBHUTEIILHOIO XapakTepa
MIPU3HAHMS B Cy/IeOHOM TIOPSIKE HEeeHCTBUTEIHLHHIM HOPMATHBHOTO TIPABOBOTO aKTa, ObLTO OBI 1enecood-
Pa3HO pacIUpuTh chepy NPUOCTAHOBICHUS, PEAOCTABUB CY/y MO CBOSH MHHMIIMATUBE WU 110 XOJaTalCTBY
3asgBUTENS IPaBa MPUOCTAaHABIMBATH JCHCTBUE OCHAPHBAEMOr0 HOPMATUBHOI'O IIPABOBOTO aKTa MOJHOCTHIO
WX B YacTH.

quemueﬂne KOHCTI/ITYHI/IOHHOFO Cyla 3HAYUTCIIbBHO pacClIMpuIo IPaBO3allIUTHBIC BO3MOXHOCTU
oOecriedeHus] 3aKOHHOCTH YIPaBICHYECKOTO HOPMOTBOPYECTBA, OJHHM W3 MPOSBICHHH KOTOPOTO CTallO
Ha/IeJIeHUe IpakJaH MpaBoM OOpaIleHus B JAHHBIN OpraH.

B nmemsix obGecrneueHus] CBOEBPEMEHHOM M KaueCTBEHHOW IOPUIMYECKON 3KCIEepPTH3bl HOPMAaTHBHBIX
IIPABOBBIX AKTOB CJIEAYET MPEAYCMOTPETHh PACIIMPEHHUE IITATHOIO PACIHMCAHUS OTAEJIOB PErHUCTpALlUU Je-
MapTaMEHTOB IOCTHLIUH.

Ilpu ocymiecTBICHUM MOHUTOPHHIAa HOPMATHBHBIX IPABOBBIX aKTOB PYKOBOACTBO HCHOJIHUTENBHBIX
OpTaHOB JAOJDKHO 00ECIeunBaTh HaJIeXKAaIii KOHTPOIIb 32 IS TEILHOCTBIO IOPUAMYECKHX CITYXKO.

C 1enbio MOBBIIEHHUS] 3HAYMMOCTH OOIIECTBEHHBIX COBETOB OBLIO OBl 11€71€CO00pa3HO YCTAHOBHUTH all-
MUHHCTPAaTHUBHYIO OTBETCTBEHHOCTH JIOJDKHOCTHBIX JIMII 32 HEPACCMOTPEHHE B CPOK PEKOMEHIAIMi oOre-
CTBCHHBIX COBETOB B OTHOLICHNHN HOPMATHBHBIX MMPABOBBIX AKTOB, 3aTparMBaromux MpaBa U 3aKOHHBIC MHTC-
PECHI TpaKIaH.
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M.U. bunsnosa, K.C. MycunumoBa

ATKapyumbl OpraniapablH HOPMATHBTIK KYKBIKTBIK AKTiJIepiHiH
3aHABUIBIFBIH KAMTaMAacChI3 eTyliH Keidip Maceesepi

Maxkanana Kaszakcran PecnyOamkachl aTkapyiibl OpraHIapbIHBIH HOPMAaTHBTIK KYKBIKTBIK aKTiIEpiHIH
3aHIBUIBIFBIH KaMTaMachl3 €TyiH KeiOip Mocenenepi kapanrad. KazakctaH PecmyOnuKackIHBIH KOFaMIIBIK-
casicd eMipiHJe KYPri3ilin KaTkaH TepeH e3repicrep, KOHCTUTYIMSUIBIK pedopMa, «amamra OarbITTalFaH»
MOJIENTb KaFUIATTapbIHIa MEMIICKETTIK Oackapy JKYHEeciH TyOereimi »KaHFBIPTY JKarIaibIHIa MEMIICKEeTTIK
OWIIKTIH €H YJIKeH JKOHe TapMaKTajJFfaH TapMarblH OCHWHENeHTiH aTKapylmsl OpraHgapAblH
HOPMAaIIBIFAPMAIIBUIBIK KBI3METIHIH 3aHIBUTBIFBI MOCENeNIepl epeKile ©3eKTUTIKKe He 0omynaa. ATKapyIisl
OpraHAapblH HOPMATHBTIK KYKBIKTBHIK AaKTiIEpiHiH Oip JKaFblHAH aTKAPYIIbl OWITIKTIH MiHAETTepi MeH
GyHKUMANAPBIH  OKy3ere achlpy KYpalJapblHAa, eKiHIII JKaFbIHAH — KYKBIKTBIK pETTey TeTiriHig
3JIEMEHTTEPiHIH OipiHE *KAaTybl ONapIbIH KYKBIKTHIK TAOUFATHIH FHUIBIMU-TCOPHUSIIBIK 3CPTTEY/IiH, OJIap.Ibl
JalbpIHIay JKoHE Oachlll MIBIFApy MPOLECIHJE 3aHJIBUIBIK KaFMIaThIH KAaTaH CAaKTai OTBIPBIN, MEMIIEKETTIK
OackapyAblH MakcaTTapbl MEH MiHICTTepiHe HaKThl KON JKETKi3yHNiH MAaHBI3IBUIBIFBIH aHBIKTAHIbI.
MemiekeTTik 0ackapy canachlHAAFbl KYKBIKTBIK DPETTEy Kypaslbl DETiHAE aTKapylibl OpraHIapblH
HOPMATHUBTIK KYKBIKTBIK aKTiCi YFBIMBI TalJaHFaH; aTKapylbl OWIK cyObekTinepi xom OepeTiH
3aHJBUIBIKTBIH ~ HEFYPJIBIM  THUNOTIK  OY3yWIBUIBIKTaphl  3€PTTENIEH;  aTKapylIbl  OpTaHAapJIblH
HOPMaIbIFapMaIIbUIbIK KBI3METiHE 3aH/IbUIBIK TaJalTapblH KAMTaMachl3 €TYAiH YHbIMABIK-KYKBIKTBIK TETIriH
JKETUIAIPY, 3aHCHI3 aKTiIEpAiH KYLIIH KO0 XoHe(HeMece) COTTaH THIC KOHE COT TPTIOIMEH TOKTaTa TYpy
KOJIBIMEH caJliapiiapAbl KO0 XKOHIH/Ie [Iapayiap YChIHBUIFaH.

Kinm ce30ep: HOPMAaTUBTIK KYKBIKTBIK aKTijiep, 3aH/bUIBIK, aTKapylbl opranaap, Kasakcran PecryGnukacsi,
MEMJIEKETTIK 0acKapy, aKTiJIep/IiH KYIIiH KO0 XKOHE TOKTATa TYPY.
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M.I. Bilyalova, K.S. Musilimova
Some issues of ensuring the legality of regulator legal acts of executive bodies

This article discusses some issues on ensuring the legality of regulatory legal acts of the executive bodies of
the Republic of Kazakhstan. In the context of the ongoing deep transformations in the socio-political life of
the Republic of Kazakhstan, constitutional reform, radical modernization of the public administration system
based on the principles of a “human-centered” model, the issues of legality of the executive bodies’ rule-
making activities, personifying the most numerous and branched governmental department, are of particular
relevance. The affiliation of executive bodies’ normative legal acts, on the one hand, to the means of imple-
menting the tasks and functions of executive power, and on the other hand, to one of the elements of the
mechanism of legal regulation, determines the importance of scientific and theoretical research of their legal
nature, the real achievement of the goals and objectives of public administration with strict observance of the
principle of legality in the process of their preparation and publication. The concept of a regulatory legal act
of executive bodies as a means of legal regulation in the field of public administration is analyzed; the most
typical violations of the rule of law committed by subjects of executive power are investigated; measures are
proposed to improve the organizational and legal mechanism for ensuring the requirements of legality to the
rule-making activities of executive bodies, eliminating the consequences by canceling and (or) suspending il-
legal acts in an out-of-court and judicial order.

Keywords: regulatory legal acts, legality, executive bodies, the Republic of Kazakhstan, public administra-
tion, cancellation and suspension of acts.
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AJIMHUHHCTPATHUBHO-TIPABOBOE PEryJIMPOBaHUeE 3alIIUTHI YeJI0BEKA 0T CeMeiHO-
ObITOBOro Hacuius B Kazaxcrane u MeKIyHAPOIHOM NMPAKTHKE

B cratbe paccMOTpEHbI OCHOBHBIC [TPABOBBIC MMOJHOMOYHSI KOMIETEHTHBIX OPTaHOB IO 3aIUTE MPaB YeIoBe-
Ka OT OBITOBOTO HacWINs B ceMbsix Pecrry6nmukn Kasaxcran u B MexxayHapogHOM mpase. V3ydeHa 3akoHoza-
TeNbHAs MIPAKTHKA CTPaH IOCTCOBETCKOTO NMPOCTPAaHCTBA. B TO ke BpeMs B 3apyOe)KHBIX CTpaHaX CYIIECTBY-
eT oTpaboTaHHAs CHCTEMa IO YPEeryJIMPOBaHHUIO BOIIPOCOB 3aIUTHI YEJIOBEKAa OT CEMEHHO-OBITOBOrO HacH-
mst. [TocnencTBus OMalIHero HaCWIIMS MMEIOT s OTPUIATENBHBIX ITOCIEACTBUI B NalbHEHIIeM, 4To ma-
TyOHO CKa3bIBAETCS HA OOIIECTBEHHOM Pa3BUTUHU. AHAIM3HUPYs JaHHBIA aCIEKT, Ha HAII B3I, HEOOXOIUMO
TIIATENHHO HCCICJOBATh MEXIYHAPOIHbIH OMBIT B O0phOe ¢ OBITOBBIM HACHIINEM, M MOJYYCHHBIC BBHIBOJIBI
HCIIOJIb30BaTh B Ka3aXCTAHCKOM MpaKkTHKe. Ba)KHBIM acreKToM OCTaeTcsi MmoJApoOHOE paccMOTpeHne paboTh
OpraHOB MOJHUIIMH, a TAK)KEe HOBOBBEACHHS B 3aKOHO/IATENBCTBO, peaycMoTperHbie B [locnanuu Hapoay Ka-
3axcrana ot 2019 roma. Kpome Toro, mpeacTaBlieHbl JaHHBIC HCCIICIOBAHUI O HBIHCIITHEM COCTOSHHUU OBITO-
Boro Hacwins B Kasaxcrane. B HacrosIeil crathe HcceJOBaHbl aKTyaJbHBIE BOIPOCH! IIPHMEHEHUST KOMIIe-
TEHTHBIMHU OpraHaMH HOPM II0 3allliTe ITpaB YeJOBeKa B OBITOBOM HACWIIMH, B TOM YHCJIE M HA IPUMEPE MEX-
JIYHapoJHOH NPaKTHKH. B craThe MCIIOIb30BaH METOJ CPaBHHUTEIHHOIO aHAIM3a HOPM 3aKOHOJATEIbCTBA B
obmact OBITOBOrO HACHJIMS. B 3aKiiOueHne CTaThU MPEIIOKEH Psii BRIBOJOB, COTJIACHO MMOCTABICHHBIM 3a-
Jagam.

Kniouesvie cnosa: GpITOBOE HACHIIHE, JOMAIIHEE HACHIINE, KEPTBA, CEMbsI, aIMUHICTPATUBHOE TIPABO, MPABO-
OXpaHUTENbHBIE OPTaHbl, MHCIEKTOP TMOJHINH, CYNpPYTH, MPO(HIAKTHKa OBITOBOTO HACHINS, KPU3HCHBIC
LEHTPBI.

Beeoenue

B mocnennee BpeMs 04Y€Hb YacTO CTAJIM MPHUBJICKATh BHUMAHUEC YYACTHBIIHECS CIydaW B Pa3IMYHBIX
CEMBSIX, U CBsA3aHBI OHU ¢ HacuiueM. CUTyalus ¢ MaHJeMHel BHECNA CBOM JIOMIOMHUTENBHBIN BKIIA, OTpa-
3MBIIMCh HA TOBBIINICHUH Oe3pa0OTHIlC, TMOBBIINICHUU YPOBHS alIkOrojM3Ma M HapkoMmMaHuu. B Mupomoii
MPAKTHKE CYIIECTBYET MHOXKECTBO METOJIOB OOPHOBI C OBITOBBIM HACHUIIMEM, KOTOPBHIE MOTYT OBITh IOJIC3HBI
B npaktuke Kazaxcrana.

B KazaxcraHne, B KaueCTBEe BOCIUTAHHS JETCH MPUMEHSETCS Pa3IMIHbIC BU/IbI HACUIIHS, YTO TOBOPUTCS
B kpaTkom otyere 2017 roxa [1; 4].

Koncrutyius Pecnyonuku Kazaxcran, kak OCHOBHOM HCTOYHHUK, OOCIIACT 3aIUTY TPaB, B TOM YUCIIE U
Ha HEMPUKOCHOBEHHOCTb, KX UMEET MPABO HA 3aIUTy CBOCH YECTH U TOCTOMHCTBa» [2]. Pazmen BTO-
poiit KOHCTUTYIIMY HAIIIETo TOCyAapCTBa COAEPKUT MHOKECTBO Pa3JIMYHbIX rapaHTuii. B To ke Bpems Tiag-
Has CyIIHOCTb €€ COCTOMT B AeiicTBuu. Ho CyiuTh 0 TOM, YTO MCIONHSIOTCS KOHCTUTYIIHOHHBIC TaPAHTHHU B
PEANBHOCTH WJIM HET, MBI MOKEM JIHUIIb, TOCMOTPEB CTATUCTHKY B 3TOM HampasieHuu. [loaTomy, Ha Hamn
B3IJIs1/1, TeMa OBITOBOIO HACHJIUS SIBJISIETCS aKTyaJbHOW BO BCE BPEMEHA.

[Ipu riy0okom aHaju3e 0OIIeH KapTHHBI OBITOBOI'O HACHUJIMS MbI CTOJKHYJIMCh CO MHOXECTBOM HECO-
orBeTcTBUH. OCHOBHOW MPOOJIEMOH, 110 HAIlIEMy MHEHUIO, SBIISETCS JCKPUMUHAIN3AIUS COCTABOB MPECTYII-
JICHWH 3a MpaBOHAPYIICHHS B OBITOBOM HACHJIHMH. B TO e BpeMsi MBI pa3lieisieM TOUKY 3PSHHS KOJICKTHBA
aBTOPOB B TOM, YTO, OCOOCHHOCTHIO OBITOBOTO HACHIIHS SBIISIETCS «IIAaTTEPH», KOTOPHIH MOaPa3yMeBaeT IIo-
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BTOPSIOIIMECS] BO BPEMEHU MHLUACHTHI BCEX PAa3HOBUIHOCTEH TOMaIIHero Hacumus. Tak ke 3TO yCIOoBHUE
SIBJIICTCS] BaYKHBIM MHIUKATOPOM, KOTOPBIH OTJIMYAaeT ObITOBOE HacuiKe OT KoHpukTa [3; 6]. ABTOpHI yIo-
MSIHYTOH BBIIIE CTaThU YTBEP)KJAIOT BAXKHOCTh IATTEPHA, TO €CTh MOBTOPEHUS MPOSIBICHUS MATTEPHA, TEM
CaMbIM 3TO OTIHYaeT ObITOBOE HACHIIME OT KOH(IIMKTa. B cBOIO ouepesb, CTOMT MPOBECTH CPAaBHUTEIBHYIO
XapaKTePUCTUKY NOHATHH JOMallHee Hacuiue U KOHQauKT. [lo HammeMy MHEHHIO, HIMEHHO KaTeropusl «ce-
MEeHHO-OBITOBOE HACWIIHE)» 3TO HAKONHTEIbHAS CHCTEMA MOBEIEHUS CyOBEKTOB (MeTIKHe KOH(IMKTHI), B TIO-
CIIEAYIOIIEM, BBUIMBAIOIIEECS] B OBITOBOE Hacwive. Toraa Kak MOBTOPSIOMIMICS KOHGIMKT MOXET OOJbIe
HE CIYYHTHCS, 8 IMEHHO MaTTePHBI — 3TO CBOE POAA PELUIUB.

Crout coriaacuTbcs C MHEHHEM aBTOPOB B MIECHU O CHCTEMAaTHYHOCTH, KOTOpPasi «COCTOUT U3 MHIUJCH-
TOB, CJICYIOIIHX JPYT 3a Apyrom» [3; 6]. KoHMIUKT sBIsieTCs: COCTABISAIONIEH YaCcThIO TOMALIHETO HACKIIHS,
3aKITIOYAIOLIUICS B KaKOK-TT00 hopMe, KOTOPYIO MOKHO PELIUTh.

OCHOBHO# LIENIBI0 AAHHOTO MCCIIEIOBAHUS SIBJIAETCS M3YyUEHHE 3aKOHOIATEIbHOM MPAKTHUKU 3apyOex-
HBIX CTPaH M COCTaBJICHUE BBIBOJIOB ISl KA3aXCTAHCKOM MIPAKTUKU.

OCHOBHBIMH 33Ja4aMH JJIs1 TOCTHXKEHUSI TOCTABICHHOM LIEJN SBIISIOTCS:

- U3yYCHHUE MEKAYHAPOJHOM MPAKTUKU OOPHOBI ¢ OBITOBBIM HACHIIUEM;

- U3y4YCHHE Ka3aXCTAaHCKOTO 3aKOHOJATENILCTBA B 001aCTH OBITOBOIO HACUIINS;

- PacKpbITHE MMOJTHOMOYHI KOMIIETEHTHBIX OPraHOB B 00J1aCTH OBITOBOTO HACHIIUS B MEXKIYHAPOIHOU
npakTuke u B Kasaxcrane.

BrisiBnenne npudrHa OBITOBOTO HACHIIAS — OJIHA M3 KIFOUEBBIX Hjel. J|aHHBIN BOMIPOC paccMaTpuBa-
€Tcs B KOHTEKCTE BUKTUMOJIOTUM U BUKTUMH3ALUK 3TOI0 MHCTUTYTA. BaskHBIM HaIlpaBIeHHUEM HCCIIEAOBa-
HUA BBIABJICHUC NPUYNH KECPTBECHHOCTHU. Tak xak 6I)ITOBO€ HaCHUJIMC pacCMAaTpHUBACTCA B KOHTCKCTC aIMUHU-
CTPaTHBHOTO 3aKOHOJATEIbCTBA, TO 3TOT BONPOC TECHO IPAaHUYMUT C YTOJOBHBIM IpaBoM. Ha Ham B3risiz, B
aBTopckoil padore A.E. Illanmarnna «KpuMuHanpHAs BUKTHUMOJOTHS: TIOHATHE, COAECpPKaHNE, TPOPIITAKTH-
Ka» [4; 62] mogpoOHO pacKpBIBAIOTCS TakWe MOHSATHS, KaK BUKTUMOJOTHS W BUKTHMHOCTb. ABTOp JaeT
MMPECAITOJIOKUTCIIbHYIO BRICOKYIO JIMYHOCTHO-CUTYATUBHYIO BUKTUMHOCTD ITPEAIIOJIara€MbIX JXEPTB U ONIMCHI-
BaeT MPOLECC BUKTUMH3ALMH, YTO BAXKHO Ul MCIIOJIB30BaHUs B Hamel padote. B mpomomkenun uccneno-
BaHUs BUKTHMHU3AINH CIEIyeT PACCMOTPETh TaKUe KOHIICTIINH, KaK «00pa3 >KU3HH, TMYHOCTHBIE OCOOCHHO-
CTH M aHOMAJIbHBIC MEKJIMYHOCTHBIC OTHOLICHHS» B KyJTyapax MEKIMYHOCTHOM ricuxonoruu [5; 54].

OJHUM U3 MHCTUTYTOB IPaXJaHCKOr0 IpoLecca SBIAETCA MPeICcTaBUTENLCTBO B cyde. B 3akone PK
«O06 angBOKAaTCKOW NEATEIBHOCTHY) MPEAYCMOTpEHa KOMILIEKCHAsI COLMaibHAas FOPUANYECKas IMOMOIIb U B
MYHKTE 2 yTOYHEHO, YTO MOXKET OBITH OKa3aHa JIMIaM, OKa3aBIIUMCS B HEJIETKOH KU3HEHHOH cuTyanuu. [1e-
pexmoyasich Ha 3akoH PK «O crenuanbHBIX COLMANBHBIX YCIYrax», MOXKHO YETKO MOHATh, YTO )KE€PTBbI ObI-
TOBOTO HACHJIUS HE OTHOCSITCS K 3TOM Kateropuu. CieayeT yTOUHUTb, 4TO B HACTOALIEE BPEMSI CTOMT BOIIPOC
o npuHsaTuu ConmansHoro Kojekca Pecybnuku KazaxcraH, MpOeKT KOTOPOro HaXoJUTCsl Ha 00CYKICHHH.

CoriacHo MHPOBOW MPaKTHKE, HIMEHHO OpPTaHU3allM{ MMOMOIIHU, COTPYIHUKH (OHAOB, KaK HEMocpe-
CTBEHHO 3aLIUTHUKY JIMLI, IONABIINX B TPYAHBIC KU3HEHHBIC CUTYalluH, IPOXOAAT JIOOOKCTaMH B paciupe-
HUH IPOOJIEMHBIX aCHIEKTOB B OBITOBOM HACHJIHH.

MBI Tak xe BbIpaKacM 4€TKOC MHCHHE 110 IMMOBOJAY HECOAHO3HAYHOCTHU B TCPMUHOJIOTUH. TaK, K IpuMe-
py, B Kozmekce 00 aiMUHHCTpaTHBHBIX NMPAaBOHAPYILEHHUSX YKa3aHbI MPECTYIUIEHUS B OOJIACTH CEMEWHO-
OBITOBOrO HacHJIMs, TOraa Kak, B 3akoHe PK «O npodunakTuke OBITOBOT0 HaCHINS» UCIONB3yeTcs (hopMy-
JUPOBKA «OBITOBOE Hacuime». B MexIyHapoJHOW JTUTepaType HCIONIb3YeTCsl TEPMHUH «IOMAaIllHee HacH-
nue». TeM He MeHee psiji yUEHBIX HCCIeoBaTelei BhIpakaroT MO3UIMIO0, YTO 3TO PABHO3HAYHBIE TEPMMHBI,
TOT/Ia KaK APYrve OTPULAIOT 3TO MHEHHE. MBI CKIIOHHBI I10J1araTh, YTO 3TO HE COBCEM MICHTHYHBIC TEPMH-
HBI, TIOCKOJIBKY HECYT B ce0e pa3IM4HbIi cMBICH. Tak, K mpuMepy, «ObITOBOE HACHITHE) CBS3BIBAET MPOTHUBO-
MpaBHBIC JecTBUS HapymuTelns B ObiTy. B CiioBape pycckoro si3plka JaeTcsi Clieayolee onpeeiieHne Obl-
Ta: «O0muil yKknan >KU3HU; COBOKYIHOCTb OOBIYAeB M HPABOB, NMPHCYIIUX KaKOMY-THOO Hapoay, ompeie-
JIGHHOH COIMalIbHOM rpyIIe U T. i.» [6]. To ecTh B mpouecce uccaeqoBaHus MOXKHO 3aKIIOYUTh, YTO U pa3-
JIaJ ¢ COCEIMH IO TUIOIIAAKE TOXKE SBIISETCS OBITOBBHIM HAacHIMEM. TeM He MeHee BONPOC O MPUMEHEHHH
€IMHON TEPMMHOJIOTHH JJ1s1 0003HAYEHHSI CEMEHHO-OBITOBOTO HACHIIUS Takxke Tpebyer paccmoTpenus. Ilo-
3TOMY MBI CMEEM I0JIaraTh, 4YTO BCE 3TU MEPEUUCICHHbIE TEPMUHBI TPUMEHUMBI.

Hpouecc IMpEeBpalICHUA B XEPTBY, WM MHBIMU CJIOBAMH «BUKTHUMHU3alLWA», U €0 pE3yJbTaT, 10 MHE-
HUIO HEKOTOPBIX aBTOPOB, HE 3aBUCUT OT €IWHHUYHOCTH WJIM MAaccOBOCTH cirydaeB. IIpomecc cranoBmeHus
KEPTBOH 3aBUCHT OT MHOXKecTBa (akTopoB. Tak, B ceMEHHO-OBITOBOM HACHJIMM JKEPTBOW CTAHOBSTCS HPHU
OIMPEACICHHBIX O6CTO$ITCJII)CTBaX, U UMECT 3HAUCHHUEC KAa4YC€CTBO U KOJIUYCCTBO IMPUMCHHMBIX arpe€ccopom
Croco00B.
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Mg 00paTiiin cBOe BHUMaHHUE HA OJMH BaXKHBIH TOKYMEHT 1o HaumeHoBanueM «IlocoOue mis paspa-
OOTKH 3aKOHOJIATEIHCTBA 110 BOIPOCAaM HACHIIHS B OTHOIICHUH YKSHIMHY», KOTOPBIH, Ha HAII B3IJISA]], BCECTO-
POHHE UCCIIEIOBa]l BOBMOXXHOCTh M3MECHEHHSI U COBEPIICHCTBOBAHUSI BHYTPEHHETO 3aKOHOJATELCTBA B 00-
JacTH OBITOBOTO Hacwust [7]

O¢dhekTHBHOCTP H KayecTBO HOPMATHBHBIX AaKTOB, TIO3BOJIIONIMX  YKPEMHTh  COIUAIBHO-
9KOHOMHUYECKYIO Cpedy Hallleil CTpaHbl, — OCHOBHAs Hes JII000To MpaBoOBOTO rocynapcTtea. bopeba ¢ ObI-
TOBBIM HACHIIMEM U 3aILUTA YEIOBEKA OT CEMEHHO-OBITOBBIX KOH(IUKTOB HE JOJKHBI OCTaBATHCS B CTOPOHE.
Pacmmpenue conmaibHBIX YCIyr B O0JIACTH MPECTaBUTEILCTBA B CY/I€ KaK OJHMH U3 MIPUMEPOB MO YIIydllIe-
HUIO 3aKOHOJIATENIHCTBA HE TOJIKO TPaXKJAHCKOTO Tpoliecca, HO ¥ aIMUHHCTPATHBHOTO TpaBa U MHBIX HOP-
MaTHBHBIX MPABOBBIX aKTOB.

Memoowvt u mamepuanst

OCHOBHBIMH MaTepHallaM¥ JUIsS HAILEr0 MCCIEAOBAHMS CTAd HOPMAaTHBHBIC MPaBOBBIC akThl Peciy0-
nuku KazaxcraH, mpsiMo HITH OMOCPEICTBOBAHHO BIHSIBIME PAHBIIE U CETOJIHS HA CHCTEMY 3alllUThI YeIOBeE-
Ka OT ceMeiHHO-OpIToBOTO Hacuius. OCHOBOIOJAraloIUMH HCTOYHUKaMU siBistoTest Konerurynus PK, kon-
CTUTYLIMOHHBIE 3aKOHBI, KogeKchbl, 0ObIYHBIC 3aKOHBI, PETJIAMEHTHI U APYTUE aKThHl 0 MEpe MX MPUHSTHS,
JICHCTBUS, OTMEHBI WM H3MeHeHHs1. KpoMe Toro, B kKauecTBE MaTepHAaIOB MBI UCIIOB30BAIA MEX[yHAPOI-
HBIE JOKYMEHTHI, paTuduuupoBanHsie Pecryonukoii Kazaxcran, qaHHbIe pa3IMYHBIX MEKAyHAPOIHBIX pei-
THHTOBBIX areHTCTB, 3aKOHOJATENLCTBO JPYTHUX CTPaH, Kacarolleecss MeXKAyHapOAHOM 3allIUThl YelloBeKa OT
HACHJIHSI B CEMbE, MPEIBIAYIINE UCCIIC0BaHNS B TaHHOH chepe.

B naHHOM HCCIEI0BaHUH UCTIOJIE30BAHbBI BCEOOIIIHE METOIbI CCIIEIOBAHUS. B yacTn HayqHOTO 00CyXK-
JIeHYsI OBLTU MCITOJIb30BaHbI CPABHUTEIBHO MPABOBOM METO U (hOPMaTbHO-FOPUIUUSCKUN.

Teopernueckoif 0a30ii B JaHHOM HCCIIeIOBAaHUY ITOCTYKIIN pabOTHI TAKUX YUYeHBIX, Kak, Hanna R. Pe-
rone [8], McLeod DA, Havig K., Natale A., Pharris A. [9], Chen P.H., Rovi S, Washington J. [10] u apyrue.
3aKoHOAATEIBbHON 0a30i IPU UCCIICOBAHUN BOMPOCOB OBITOBOTO HACHJIUS M 3aIUTHI OT HErO MOCTYKUIN
MCKAYHApPOAHBIC KOHBCHIIMN U 3aKOHOJATCIIbHBIC aKThI psA/ia CTpaH.

Peszynomamot u ux obcysxcoenue

«Yem OoJIbIIIe MBI IPEATIOYMTAEM HE TOBOPUTH O JOMAIIIHEM HACHJIMU, YeM OOJIbIIIC Mbl YKJIOHSIEMCS OT
3TON MpoOJIeMbl, TeM OoJbIle MBI TepsieM» Bbickazajicst Paccen YuicoH. MBI NMOJTHOCTBIO pasfensieM 3Ty
TOYKY 3PEHHUS, TIOCKOJIBKY B HEM 3aJI0’KEH TITYOOKHIA CMBICI.

. [JropkreiiM BBICKA3aliC U O TOM, YTO «TaM, TJI€ YaCThl HACUIHCTBEHHBIE TIOCTYTIKH, OHA TEPITUMBD)
[11].

Tema OBITOBOT'O/OMAITHETO HACHIIMS MCCIIEIOBANACH JIOJITOE BPEMsI U MPOJIOIKAET UCCIEA0BATHCS 110
cux mop. Hemano aBTOpoB 3aTparuBaroT TeMy OBITOBOTO Hacwius. KaxIblil M3 HUX BBICKA3BIBAET CBOIO TOY-
Ky 3peHUs U JiesiaeT (pyHIaMEeHTaIbHbIC BBIBOJIBI O TOM, KaK OOPOTHCS U YTO MOXKHO clenath. Hemano Obuio
MPEJICTABICHO CTAaTUCTUYECKUX AaHHbIX. Ho 3Tu mmdpsel pasusarcs. HecMoTpss Ha CTaTHCTHKY, MOXHO C
yOeXIeHreM CKa3aTh, YTO MHOTHE TpaBOHAPYIIEHUS B 001acTH OBITOBOTO HACHIIMS OCTAIOTCS CKPBITHIMH.
BO3 omybnmkoBana craTUCTUYECKHE JaHHBIE, B KOTOPHIX YKa3bIBa€TCs, YTO JKEHIIUHBI B MUPE YaIlle BCETro
cTpanaoT oT ObIToBOro Hacuims [12]. «Exeromno okono 41 000 geteii mOrudarOT OT HACKIIHS B BO3pacTe JI0
15 mem» [12].

CornacHO CTaTUCTHYECKUM JaHHBIM, 32 MTOCIEAHUE TObI TeHSHIIHS PaBOHAPYIISHUH B 00IacT ObI-
TOBOT'O HACUJIMS CHU3WJIACh, HO, TEM HE MEHEE, XapaKTep MPECTYIUICHUN JIMIIb YXYIIINICS.

B komriekce, paccMaTpuBasi 3TOT BOIIPOC, MOXHO C YBEPEHHOCTBIO CKa3aTh, YTO HE BCE 3aJlauM, I10-
CTaBJICHHBIE YYEHBIMHU W BBICKa3aHHBIE OOIIECTBEHHOCTHIO, — pellieHbl. Bce BOMPOCH 0 KpUMUHATU3AIUT
OBITOBOT'O HACHJIMS OCTAIOTCS Ha 00cyxaeHuu. HecMmotps Ha T0, uto [Ipe3uneHToM ObUIM BhICKa3aHbI yKa3a-
uus B [locmanuu 2022 roaa, paboThl BeIyTCs, HO MeaeHHO. TpeOyeTcs AaibHeias MOIepHHU3aIHs, B TOM
YHCIie ¥ B 00JIACTH COIMAIBHOMN 3aIIUTHI XKEPTB OBITOBOTO HACHIIHSL.

«Hacunme — npegHaMepeHHOE MpPUMEHEHHE (PU3MYECKOM CWIIBI WM BJIACTH, JEHCTBUTEIHHOE WU B
BHJIE YIPO3bl, HAPaBJICHHOE MPOTHUB CE0s, MPOTHUB WHOTO JIMIA, TPYIIILI JIUI[ WA OOIINHBI, PE3yJbTaTOM
KOTOPOTO SBIISIOTCS (JIMOO MMEETCS BBICOKASI CTENIEHh BEPOSITHOCTH ATOT0) TEJIECHBIE TIOBPEXKICHUS, CMEPTh,
TICUXOJIOTHYECKAs] TPaBMa, OTKJIOHEHHSI B Pa3BUTHH WU PA3IMYHOTO PoJia yIep0», — NaeTcs ONpeecHre
BO3 [13]. Ilo 3akoHomarenscTBy PecmyOmmku Kazaxcran: «OBITOBOE HACHINE — YMBINIJICHHOE MPOTHBO-
MpaBHOE JesHue (IeHCTBUE WM Oe3eiCTBHE) OHOIO JIMLA B chepe CeMEHHO-ObITOBBIX OTHOILICHUM B OT-
HOIIIEHUH APYroro (Ipyrux), IPUUYHHSAIONIEE WIH COAEpKAIlee yrpo3y MPUUYUHEHUS (PU3NIECKOTO U (WIIH)
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NCUXUYecKoro crpaaanus» [14]. Takxke, MOXHO CKa3aTb, YTO HE BCErAa OBITOBOEC HACHIIME MOXKET OBIThH B
CEeMEHHBIX OTHOLICHUSX. 3a4acTyI0, Mbl TaK K€ YBEPEHHO MOXKEM CKa3aTbh, YTO COKUTEIbCTBYIOIIHNE Maphl
HE CIIeIAaT y3aKOHUBATh OTHOIIECHHUS, a IPOKUBAIOT B TPAXKAAHCKOM Opake.

«CemeilHbIe U pOJICTBEHHBIE OTHOLIEHMSI YPETyIMpPOBaHbEI HOPMaMH CEMEIHOI0 U IpaykJaHCKOro MpaBa.
Teoperuuecky NpeAIIoNOKUM, Hall KEM MOXKET ObITh COBEPIIECHO JOMAIHEEe HACHIINE: HAJ OJHUM U3 CYIIpY-
TOB, HaJl IEThbMH (OTIEKaeMBbIMH), HaJl HEMOIITHBIMHU CTapuKaMu (M3 Kpyra CEMEHHBIX OTHOIIEHH) — 0a0y-
KM, IeAYIIKH, MpadaOymKy U npaneaykn). Kpome Toro, MoxHO BBIICTUTH KaTETOPHIO CYOBEKTOB «JIHIIA,
MPOXKMBAIOIINE COBMECTHO», KOTOpasl HE JaeT YeTKOro MOHATHs». Ha Ham B3risin, rpakaaHcKuil Opak Tak-
XKe IoApa3yMeBaeT ObITOBbIE OTHOLICHUS. OTCYyTCTBHE perucTpanuu Opaka He TOBOPUT O TOM, YTO Y COXKHU-
TENbCTBYIOLINX HET B3auMOOTHOoLEeHUH. Tem He meHee, B Konekce o Opake U ceMbe 4ETKO TOBOPHUTICS, YTO
«TpaXIaHCKUM OpakoM (Cympy»ecTBOM) HE MpPHU3HAETCsA (PaKTHUECKOE COXUTENBCTBO KaK MYXUYWHBI H
YKEHIIWHBL, TaK U JUI] ogHOTO mmonay [15]. OgHako psia aBTOPOB YTBEPKAAIOT, YTO IMOJOOHOE MOHATHE TPaK-
TyeTCsl HEMIPAaBHIIBFHO, 1 YTOUHSIOT, YTO TPAKJAHCKUI OpaK U eCTh 3aKOHHBIN Opak [16].

B nepByro ouepenp, HaMm OBl XOTENOCh 00O3HAYUTH CyOBEKTOB, B OTHOLIEHHWH KOTOPBIX Yallle BCETO
MpUMEHSIETCS] AoMaIlHee Hacuine. Tak, UCXOsl U3 MaTepruanoB UCCIeIOBaHUI APYTUMHU aBTOpaMu, OoJIbIe
BCEI0 CTPAJaroT KEHIIMHBL. B TO e Bpemsl JeTH B CEMbSX TaKKe IOIBEP)KEHBI IPUMEHEHHUIO ONpEesICH-
HBIX COCTaBOB ITpaBOHApyIIeHUH noma. Henb3st He cka3aTh U O HACWJIMU B OTHOUIEHUH CTapUKOB, KOTOpHIE
MPOXKHUBAIOT COBMECTHO CO CBOMMH JIETHbMH U HE MOTYT B CHJIIy HEKOTOPBIX OOCTOSITENBCTB OKa3aTh COMPO-
THUBJIEHHE CeMEHHBIM arpeccopaM. CymiecTByeT U ObITOBOE HACHJIME Hall My>KYMHAMH B ceMbe. TeM He Me-
Hee HalllMM HCCIIECIOBAaHHEM HEBO3MOXKHO OXBATUTHh BCE 3TH PAa3HOBHIHOCTH, IMO3TOMY MBI OTPaHHUYMINCH
KpPYT'OM JK€pTB, KOTOPBIi HarboJee yalie BCTpevaeTcs, 3T0 OBITOBOE HACKIINE HaJl KEHITMHAMH.

Tax e HamMy OBIIM U3y4YEHbI BONPOCH! 110 MOBOAY (HaKTOPOB BOZHUKHOBEHHs ObITOBOro Hacwius. He-
KOTOpbIC YUEHBIE BBIACISIIOT SMOLMOHANBHYIO COCTABILIIOILYI0. A TaKkKe MOJBEP)KEHHOCTh YEIOBEKa Ha CO-
IUATBHYIO peakinio. «B ToM Yuciie U OTMeYaeT CBsI3b BIIMSIHUS OOIIeCTBA HA COBEPIICHUE CYyHIIUAa, YTO, B
CBOIO OYepe/ib, TAKKE MOXKET MOCTY)KUTh KOHCUHBIM PE3yJIbTaTOM MpUYMHEeHHs Hacumus» [11; 28].

B nponecce nccrnenoBanys Mbl HATKHYJIMCh Ha BOIIPOC O 4acTOTE COBEpIIEHUs ObITOBOro Hacwius. U
OJTHOH M3 TEOPHH SIBISIETCS] COKPBITHE CAMOM KEPTBOU YK€ COBEPLICHHOTO HACHIMS HaJ Hell B ObiTy. Opu-
JTUYECKUM A3BIKOM — JIaTeHTHOCTb. 1o MHeHuro P.P. 3uHHaTyIIMHON, HACKIIME B CEMBAX CBSA3aHO C «B MaT-
pHapXxaibHBIMU YCTAaHOBKaMHU B CEMbE, TUCKPUMHHALMEH >KCHIIMH», a TaK )K€ «HEXeJaHHe, CTpax caMoi
KEPTBBI IPU3HATHCS B 3TOM POJIHBIM, OOPATUTHCS 32 IOMOILBIO B CIIELHATIBHbIE CIYKObI, 4TO 00yCIOBJICHO
COIMAIbHON, YKOHOMHYECKOM, JKMIHUIIHOW M NCHXOJIOrHYecKkoi npuunHamm» [17; 696]. bonee obmmpHO
BBICKa3bIBAECTCSl MCCIIEAOBATENb O TOM, YTO «YyICPKAHUIO >KEHIIUH B JOMAIIHEM HACHJIHH CHOCOOCTBYIOT
colnabHast, SKOHOMHUYECKas, )KUITUIIHASL, [ICHXOJIOrnuecKas ycTaHoBKi» [18; 78].

Cratpst 9 I'BaTemanbckoro 3akoHa 0 0opb0e ¢ yOMHCTBaMU KEHIMH U JPyruMu (OpMaMy HACHITUS B
OTHOUIICHUH XEHIIWH, MpHuHsATOro B 2008 romy, mpeaycMaTpUBaeT, YTO «HUKAKUE CCBUIKM Ha oObIYau, Tpa-
JUILWH, KyJIbTYpPY WIN PEJIUTHIO HEJIb3s UCIIOJIb30BaTh AJISl ONPABAAHUS HACKIINS B OTHOIIEHHUH KEHIIMH HITH
JUISL CHSITHS BUHBI C JII00OTO JIMIA, COBEPILUBILEro Takoe Hacuiue» [7; 16]. Mbl paznensem nogodHoe MHe-
HUE, TOCKOJIbKY JTaHHOE€ OIpeeNIeHHE JaeT MOHATh, YTO, HE3aBUCHMO OT 4ero-inbo, HUKTO He B MpaBe HU
MPUMEHSTh HACWINE, HU YOUBATh.

Bce MonepHH3MpOBaHHBIE 3aKOHBI, a TaKkKe co3laBaeMble KOHLENIMM JOJDKHBI CyLIECTBOBaTh HE
TOJIbKO Ha OyMmare, HO M aKTUBHO UCTIONHSTHCS [19].

CToHUT 1 TOBOPUTH, YTO B OOIIEM KIIIOUE MOJIEPHHU3AIHS TpeOyeTcs He TOJIBKO 3aKOHOB, HO W 00IIe-
CTBEHHOTO CO3HaHUS. 11 MBI MOXeM ¢ yOexKIECHHEM PErIaMeHTHUPOBATh, YTO UMEHHO YETKO C(HOPMYJIUpPO-
BaHHBIE 3aKOHBI, KOTOpPBIE HE JOJDKHBI CMATYaTh HaKa3aHUE 32 HACUJILCTBEHHBIE JAEMCTBUS TOJBKO JJIS 4ile-
HOB CEMBH, a TaKXKe YeTKas padoTa MPaBOOXPAHHUTEIBHBIX OPraHOB, BCE 9TO B COBOKYITHOCTH JACT OTpeie-
JICHHBIH NOJOXXUTENbHBIN Pe3yibTaT.

Ananuz nonodicenutl 3aKOHO0AMeENLCMBEA 68 00IACU CEMEUHO-0bIM08020 HACUNUSL 8 MEHCOYHAPOOHOM
npage. B HbIHENIHee BpeMsl HACHIIME B CEMbE NMPU3HAHO MEXIYHAPOIHBIM COOOIIECTBOM «AIUAEMHEH), H
LIMPOKO pacrnpocTpaHeHo B Mmupe. Bnepseie pemennem OOH, 1994 rox 6b11 HazBad ['ogom cembu. «Cryctst
nBaanatek set, 2014 rox BHOBE mpoBosriameH OOH «MexayHapoaHbIM rooM cembi». O3a004eHHOCTH
npobiieMaMy KpUMUHAIA3AINN B cEMEHHON cdepe mpuBena K ToMmy, 9to 26 ntona 2014 rona B XKenese Ha
26-ii ceccum Cosera OOH 1o mpaBam uenoBeka mpuHATa pe3omonus «3amura cemp»» [20; 5]. U mo ceit
JIeHb POJIOJDKAIOT 00CYKAATHCSI BOIPOCH! OXPaHbl CEMBH.

OO0mee mpeacTaBieHHe O CUTYallMd C MPOTUBOACUCTBUEM JOMAIIHEMY HACHUJIMIO B CTpaHaX, MPHHA-
JIeKAIUX K Pa3TU9HbIM MPABOBBIM CHCTEMaM, TPOXOIUT MO-pa3HoMy. «OTaeapHas pojib OTBEIEHA MEXIY-
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HapOJHBIM aKTaM M PEKOMEHIAIMAM B (JOPMHPOBAHHM CTaHAAPTOB MPOTHBOACHCTBHS HACHIIUIO B CEMBbE.
3mech peub UAET 0 MexXAyHapoaHbix cranmaptax OOH, mpexycmorpennbix KoHBeHIMEH MO JTHKBUAANNN
TUCKpUMHHAIINA B OTHOIICHWM >KeHIUH (1992), lexmaparueil 00 MCKOPEHEHUH HACHIHMS B OTHOIICHUU
xenuyH (1993), Kousenuueit o mpasax pedenka (1989), [lanepmckum nporokosnom (2000) n Pumckum cra-
tyToM (2002), MmomenbHbIM 3akoHOAaTenscTBOM OOH, a Takke 0 TakuX perHoHANBHBIX aKTax, Kak KoHBeH-
nus Cosera EBpomsr 0 mpotuBoeiicTBiHN Toprosie moasMu (2008), MexxaMmeprukaHcKas KOHBEHITUS O TIpe-
OYTIPEKICHUHM U UICKOPEHEHNN HACHUJIUS B OTHOIICHMH JKEHIIMH U HaKa3aHUM 3a Hero, u3BectHas kak KoH-
BeHuus benema-ny-Ilapa, u ap.» [21; 154].

IIpu paccMoTpeHNH 3aKOHOIATENBCTB PA3HBIX CTPAH MOXHO CAENATh CIEAYIONINi BBIBO: YTO BCE Ipa-
BOBBIE HOPMBI TOCYIapPCTB MO-PA3HOMY PEmIaroT MpodiaeMbl ObIToBOTO Hacuius. K mpumepy, MHOTHE CTpaHBI
OBITOBOE HACHIIUE pacCMATPUBAIOT B CUCTEME YTOJIOBHOTO MpaBa, TOrga Kak Jpyrue — Mo aJMHHUCTPATHB-
HOMY 3aKOHOAATEIhCTBY. B CBOIO ouepens, MeXIyHapOJHBIE OpTaHM3AINH pa3paboTaii equHbIe MeXIyHa-
POIHBIE aKThI, KOTOPHIE CTPEMSITCS yCOBEPIIEHCTBOBATh 3aKOHOAATEIHCTBO TOCYIApCTB, M PATYIOT 3a TO,
YTOOBI MTpaBa YeIoBeKa COONIOATUCE.

Tem He MeHee MHOTHE CTpaHbI MPUHSIN TaKHE 3aKOHOJIATENIbHBIE aKThl, KOTOPbIE IPUMEHUMBI HE KaK
Mpo(hHUITAKTHKA, a TPOTHUBOJIEHCTBHE.

B Teuenne Oornee yeM AecsTH JIET B MMOCTCOBETCKUX CTpaHaX Takke Obla co3/laHa HOpMAaTHUBHas 0a3a
M0 TIPEIOTBPAICHHUIO TOMAIIHETO HACWIINS B CEMbe. B TedueHWe 3TOro mepuoja «B MIECTH CTpaHax ObLIH
MIPUHSATHl 3aKOHBI, B KOTOPBIX COIEPXAIUCH TOJOXKEHUS «3alUTHBIX Tpeanucannity, — KeIprencran
(2003), I'py3us (2006), Yipanna (2007), Monmosa (2008), Kazaxcran (2009), Azepoaitmxan (2010)» [22;
106]. BrpoueM, npu aHaim3e BCEX 3aKOHONATENBHBIX aKTOB MO PETYJIMPOBAHHIO, MPOPHIAKTHKE U TPEay-
MIPEKICHHUIO JTOMAIITHEr0 HACHIIUA cTpaH, ObIBIMX ydacTHUI CHI', MOXXHO OTMETHTH, UTO JIUIIh YaCTh U3
HUX UMEET 3aKOHOJATENbCTBO «II0 MPOTHUBOAECHUCTBUIO», OOJBIIUHCTBO CTpaH — MpoduiakTuky. [Ipodu-
JIAKTHKa OBITOBOTO HACWIIMS B CBOEM CMBICIIE TO/Ipa3yMeBacT JINIIb NPO(QUIaKTUKY, KOTOpasl OCYIIECTBIIS-
eTcsl y)Ke Iociie HACTYIUIeHHUs ONpeieseHHBIX IMpaBoHapyiieHuid. Dkcneptel Boctounoit Eponsr u Llen-
tpanbHOU A3nn «OOH-KeHIUHBDY, YTBEPKAAIOT, 9TO «eCThb cephl, TpeOYIoIe 3aKOHOIaTeNbHOM pa3pa-
OOTKHM M YCOBEPILIEHCTBOBAHUS TPABOBOI MPAKTHKH 3aKOHOJATEIHCTBA O CEMEHHOM M OBITOBOM HACHIIHU.
Cpenu caMbIX aKTyaJIbHBIX BOIIPOCOB: ONpeAeIeHHe TEPMUHOB, KPYT JIMII, 3aIIUIIAeMbIX 3aKOHOM, COLIHAIIb-
Hasl 3aIlIUTa )KePTB, BOMPOCHI 3alTUTHBIX MPENNCAHNN 1 HaKa3aHH».

Kak moka3siBaeT mpakTHKa, psj| TOCyIapcTB, MPUHIBIINX KOMIUIEKCHBIE 3aKOHBI, YK€ CITOCOOCTBOBAIIN
TOMY, 4TO O0phOa ¢ OBITOBBIMH JeOOIIMPAMH BEACTCS aKTUBHO. 3aKOHbI «O MPOTUBOACHCTBUU HACHIIUIO B
cembe» Obutn mpuHATHEI B CrnoBenun (2008), ITomeme (2005), Azep6aitmxane (2010), Benmukobpuranun
(2004).

HanmonanpHBINA COBET Cy/eH MmO BopocaMm MosioAexu u cembl B CoenuuenHsix ltatax B 1994 roxy
npuHsT «MOJIebHBIN KOJIEKC 10 JoMaliHeMy Hacuinio» [22; 106]. «/lanHbli KoAU(PHUIIMPOBAHHBIH TPOIYKT
CUMTAaeT JOMaITHee HACHIIUE MPEeCTyIUIEHUEeM, TPEOYIONINM aKTHBHBIX M MOJHBIX BMEIIATEIbCTB; OOpaIaeT
BHUMaHHUE Ha 0€30IIaCHOCTh KEPTB U JIETeH, OTBETCTBEHHOCTD MPECTYITHUKA; YKA3bIBACT HA MPOIEIYPHI, Ka-
carolyecs OXpaHbl U 3alIUThI KEPTB; YKa3bIBACT HA MyTH KOOPAMHAIIMH YCHIMNA TOCYapCcTBa U OOIIECTBA B
OTHOIIICHUH UACHTU(HUKAIMH ¥ BMEIIATE/ILCTBA B 0OMalliHee Hacuiue» [22; 106].

«Crnemyer OTMETUTb, YTO JICHCTBYIOIIME HOPMATUBHEIE aKTHl HE TIPEIHA3HAYCHBI JUIS MTPETyTIPEXKISHUS,
a JuId TUKBUAIMH TOCIEACTBUM MPOU30LIEANIET0 M HAYWHAIOTCS JIeHCTBOBATh MOCTE TOrO, KaK MPOU30IILIO0
Hacunue. Ha ceropnsinmii nenp B Kazaxcrane HeT MexaHH3Ma MPOPHIAKTHKH, TpeceueHus U 00pbObI co
CJIEICTBUSMH JOMAITHUX HACHIIUI M UX TTOCIIEACTBHI», — FOBOPHUTCS B OTYETE BEIOOPOYHOTO 0OCIIEOBaHUS
2017 roma. «OTCyTCTBHE 0COOOI0 3aKOHA O JIOMAIIHEM HACWIIMK HE TO3BOJISIET PEIIMTh 3Ty MPOOJIeMy», —
yTBepxaatoT apyrue aBTopel. [lonsiTku BHecTH B [lapmameHT Ha paccmorpenue mpoektoB 3akona PK «O
MIPOTUBOJICHCTBIH CEMEHHOMY/OBITOBOMY HACHIIMIOY» MPUHUMANHUCh HeoaHOKpaTHO (2007, 2020) u He yBeH-
ganmuch ycrnexoM [23]. Torna kak 3apyOexkHast IpakTHKa MOKa3bIBAET, YTO MMEHHO ITPOTHBOACHCTBHE OBITO-
BOMY HACWIHIO JIEHCTBYET.

Buisoowi

[To coobuieHnsaM opUIHMATEHBIX UCTOYHUKOB CPEJICTB MAacCOBOW MH(OpMaIMy TOBOPUTCS, UTO B OJIn-
KaiimeM OyaymeM OyayT MpOU3BOJUTHCS M3MEHEHHS B 3aKOHOjaTenscTBe PecmyOnmku Kazaxcran, Ha oc-
HOBe BbIpaOoTanHbIX npemioxennii MBJl PK. OxauM u3 HOBOBBeIEHUH SIBIISETCS «yCHUJICHHE HaKa3aHUS.
Ho xotenock 061 320cTpuTh 0cO00€ BHUMAHHE HAa TAKOM HOBOBBEACHUH, KAK BHECEHHE «KBAJTU(PHULINPYIOLIE-
ro MpPU3HAKa COCTaBa IpeCTyIUIeHUs». J[aHHas HOpMa OY€Hb M3MEHHUT M YIPOCTHUT PabOTy MPaBOOXpaHH-
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TEJIHHBIX OPTaHOB, MIOCKOJIEKY MPE/INOoJIaraeT y)Ke KOHKPETHEIC NSHCTBUS PY HAJTHYUU ONPEACICHHBIX MPU-
3HAKOB.

Eme omganM BBenmeHMeM OyAeT «yBeNHYEHHE COTPYIAHHKOB JKEHCKOTO TONa». UTO SABISETCS HEMAIo-
Ba)KHBIM, ITOCKOJIbKY Ha OHOM M3 TIPOBOANMBIX CEMHUHApOB B Tapa3ckoM pernoHalbHOM YHHUBEPCHTETE HM.
M.X. Hynatu, Ha TeMy «AIMHHHACTPAaTHBHO-TIPABOBOE PETYIHPOBAHME 3AIIUTHI YEJIOBEKa OT OBITOBOTO
Hacwmmga B PK» (19.04.2023 r.) mogHUMancst BOpoc, KacaeMblii pabOThl Y4aCTKOBBIX-MHCIIEKTOPOB. Co-
tpyanuku KI'Y «KamObuickuii 006macTHOW LEHTP COLUMANBHOM MOMOIIM >KEPTBaM OBITOBOTO HACHIIHSDY
VYnpaBneHus: KOOpAUHAIIMY 3aHATOCTU M COLMANBHBIX MPOrpaMM akuMmata JKaMmObUICKO# 0061acTH OTMETHIIH,
YTO MYKUYWHBI-MHCIIEKTOPA MaJI0 3aMHTEPECOBAHBI B PEIICHUAX HACYIIHBIX MPOOJIEM C arpecCopaMH, U TaK-
KE CTPEMSTCS IPUMHUPHUTH JKEPTBY U arpeccopa. M »To sBisercs mpoOiaeMon, Tak KaK TICHXOJIOTHIECKH pa-
00Ta JOKHA IPOBOJAUTHCS B HANIPABICHUH TPUMHUPEHHS, & UMEHHO 3alIHTHI.

MexaHn3M MEKBEIOMCTBEHHOTO B3aMMOECHCTBHUS C LENbIO TPEJOTBPAIEHHU 1 TPOPIITaKTUKHA CeMeH-
HO-OBITOBOTO HACHJIHS, KOTOPBIM BKIIOYAET B CeOS KOMILIEKC COIMATBHBIX, SdKOHOMHYECKUX, TPABOBBIX U
WHBIX Mep, HalpaBJICHHbIX HA YCTPaHEHUE CEMEHHO-OBITOBOTO HACHIIMSI, a TAK)KE HAa MpeceueHre NPUIUH U
MPEINOChUIOK, CIMOCOOCTBYIOIIMX COBEPIICHHIO CEMEHHO-OBITOBOrO HACHIIUS, MPOQHUIAKTHKA CeMeHHO-
OBITOBBIX MPAaBOHAPYIIIEHUA ¥ BOCCTAHOBIICHHE TIPaB M MOJAEPKKY B peagalTalry KaK MOCTPaJaBIINM, TaK
U CeMEHHO-OBITOBBIM HAPYIITUTEISIM.

B nenom, aist pa3paboTKy 3aKOHOMPOEKTa TpeOyeTcst M3yUeHUe IMUPOKOW MPAKTUKU 3aKOHOJATENbHOM
0a3bl 3apyOeKHBIX CTpaH. Takoil 3aKOHOMPOEKT MOJKEH OBITh MPU3BaH CHOPMYITHPOBATH HE TOIBKO HEOO-
XOJUMBIE CTaHAAPTHI, HO U TOJAJEPKATh YCOBEPIICHCTBOBAHUE CYIIECTBYIOIINX 3aKOHOB. B TO xe Bpems,
JUIsL Havaja, cJelyeT U3yYUTh NPaKTHKY ONM3IeKalluX CTPaH, MOCKOJIbKY, Ha Hall B3I, MBI IMEEM CXO-
JKUe TPaBOBBIE CUCTeMbl. Heo0X0aMMo Takke OTMETUTh, YTO MOMOOHBIA MPOEKT JOKEH yUUTHIBATH MEK-
IYHapOHO-TIPaBOBBIE 00S3aTENbCTBA, KOTOPHIE NMPHU3BAaHBI HNCKOPEHHUTh HAcWIHE B ceMbe. [lommMo pac-
CMOTpEHHsI 3aKOHOATENbCTBA, 0COOEHHO 3HAYUMBIM CIEQyeT YYHUTHIBATh M MPAKTHUKY, a YK€ Ha OCHOBE
MMPAKTUKU aJallTUPOBATH K Ka3aXCTAaHCKHUM YCJIIOBUAM HpOTHBOI[CﬁCTBHSI. CMOI[CJ'II/IpOBaTI) CBOIO KpUMHU-
HaJIBHYIO MPAKTHKY U YOEAUTHCSA B TOM, UTO OBITOBOE HACHIIHE HE JOJDKHO JIENUTHCS C YTOJIOBHBIM IPaBOHA-
pyLIEHHEM.

UToOBI peluTh BCEe NEPEUUCICHHBIC MTPOOJIEMBI, HEOOXOAUMO, TIPEXK/Ie BCero, (hopMUPOBAThH COMICPIKa-
HUE TJIABHBIX KOMITOHEHTOB CEMEWHOTO W JOMAITHETO HACHIMS: 1) 4eTKOe OIpeeeHne CONepKaHus I0-
MAaITHEeTO HACWIHS, 2) PacKphIBaTh CYObEKTUBHBIN COCTaB JOMAITHETO HACWIHS; 3) YIMOPSIOYUTh CHCTEMY
COLIMAIBHOM 3aIUTHI JUIS AKEPTB OBITOBOTO HACHIIHSL.
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C.C. Cypxoga, U.C. Cakraranosa, F. Zoll

Ka3zakcranaa skoHe XaJbIKAPAJBbIK TIKipudeae afamMabl TYPMbICTBIK 30PJIbIK-
30MOBLIBIKTAH KOPFay/Ibl IKIMIILIIK-KYKBIKTBIK peTTey

Maxkamaga Kazakcran PecnyOnaukachbIHBIH 0TOACHUIAPBIHIAF JKOHE XaIbIKAPAIBIK KYKBIKTaFBl amgaM
KYKBIKTapBIH TYPMBICTHIK 30pJBIK-30MOBIIBIKTaH KOPFay JKOHIHIETi KY3bIPETTi OpraHAapiblH Herisri
KYKBIKTBIK OKIJIETTIKTepi KapacTelpbuiraH. CoHIai-aK, MOCTKEHECTIK KEHICTIK eJAepiHiH 3aHHAMAJIBIK MpaK-
THKAcHI 3epTTenreH. COHBIMEH KaTap, MIET eepAae afaMIbl 0TOACHUTBIK-TYPMBICTBIK 30PJIBIK-30MOBUIBIKTaH
KOpFay MocelelepiH perTey OOMbIHIIA MBICHIKTANFaH Kyhe 0ap. TypMBICTBIK 30pIBIK-30MOBUIBIKTHIH Cajlia-
pBI OoramrakTa GipKarap >KarbIMCBHI3 calliapra oKeJleni, Oy alieyMeTTiK JaMyra Kepi ocepiH turizeni. Ocsl
aCTIeKTiHI Tanmail OTHIPHIN, Oi3JiH OWBIMBI3INA, TYPMBICTHIK 30PJBIK-30MOBIIBIKKA Kapchl KypecTeri Xa-
TBIKApajblK TOXKIPpHOEHI MYKHUAT 3epleliey >KOHE alblHFaH KOPBITBIHIBUIAPABI Ka3aKCTAaHABIK TXipnoOene
naiinanany xaxer. [lonmuus opraHaapblHBIH JKYMBICBIH, coHpai-ak 2019 xeurbl Kaszakcran xasikeiHa
JKonnaybiHna Ke3nenreH 3aHHAMara CHII3UIETIH KaHAJBIKTApAbl erKeif-Terkeiin Kapay MaHbBI3IBI acIleKT
Oompim Kanma Oepeni. Conpaif-ak, KazakcTaHmarbl TYPMBICTHIK 30pJBIK-30MOBUIBIKTHIH Ka3ipri Karnaibl
Typasibl 3epTTey AepekTepi YChIHBULABL Ochl 0anTa KY3BIPeTTi OpraHJapAblH agaM KYKBIKTapbhlH KOpray
JKOHIH/IETT HOpPMalapIbl TYPMBICTHIK 30pJbIK-30MOBUIBIKTA, OHBIH IHIHAEC XaJbIKApalblK IMPaKTHKA
MBICANBIHAA KONIAHYBIHBIH ©3€KTi Mocenenepi Kapamambl. Makalaga TYPMBICTHIK 30PJIBIK-30MOBUIBIK
caJachIHIAaFbl 3aHHaMa HOPMAaJapblH CalbICTRIPMANBl Tajgay ofici KonmaHburraH. COHBIMEH Kartap
MaKaJIaHbIH KOPBITBIHIBICHIHA KOWBUIFaH MiHJETTEepre calikec OipKaTap TY)KbIpIMAAp YCHIHBUIFaH.

Kinm ce30ep: TYPMBICTBIK 30pJIBIK-30MOBUIBIK, >KO0IpJICHYI, 0TOACKHI, OKIMIIUIIK KYKBIK, KYKBIK KOpFay
OpraHAapbl, TMOJHIMS WHCIEKTOPHI, €pii-3albINThUIAP, TYPMBICTBIK 30PJIBIK-30MOBUIBIKTBIH AJBIH Ay,
JIaFIapbIC OPTAIBIKTAPEI.

S.S. Surkova, 1.S. Saktaganova, F. Zoll

Administrative and legal regulation of human protection from domestic violence
in Kazakhstan and international practice

This article examines the main legal powers of the competent authorities for the protection of human rights
from domestic violence in the families of the Republic of Kazakhstan and in international law. Also, the leg-
islative practice of the post-Soviet countries is considered. At the same time, in foreign countries there is a
well-developed system for resolving issues of human protection from domestic violence. The consequences
of domestic violence have a number of negative consequences in the future, which adversely affects social
development. Analyzing this aspect, in our opinion, it is necessary to thoroughly investigate international ex-
perience in combating domestic violence and use the findings in Kazakhstan practice. An important aspect
remains a detailed review of the work of the police, as well as innovations in the legislation provided for in
the Address to the People of Kazakhstan from 2019. Also, research data on the current state of domestic vio-
lence in Kazakhstan are presented. This article deals with topical issues of the application by the competent
authorities of the norms for the protection of human rights in domestic violence, including the example of in-
ternational practice. The article uses the method of comparative analysis of the norms of legislation in the
field of domestic violence. In the conclusion of the article, a number of conclusions are proposed, according
to the tasks set.

Keywords: domestic violence, family violence, victim, family, administrative law, police officer, spouse, pre-
vention of domestic violence, crisis centers.
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The article examines the legal aspects of the legal regulation of cooperation between local self-government
bodies (territorial communities) of Ukraine and territorial communities of foreign countries — subjects of
cross-border cooperation. Several aspects of the essence of cooperation of territorial communities with
municipalities of European countries and among themselves are revealed. It has been established that local
self-government bodies carry out their activities in accordance with and within the limits of current
legislation, both national and international treaties. Basic international legal acts and legal acts of Ukraine
regulating the process of functioning of local self-government bodies, in particular in the field of cooperation,
define the list of functions and powers exercised by such bodies themselves and independently, determine the
role and place of territorial communities in the development of cross-border cooperation. Mechanisms and
forms of community cooperation were analyzed, as well as recommendations were given for improving legal
regulation. The article is devoted to the analysis of current legislation in the field of community cooperation,
as well as prospects for its improvement.

Keywords: community cooperation, forms of community cooperation, cross-border cooperation, Euroregions,
projects.

Introduction

Nowadays, Ukraine is facing the impudent demand for a large-scale reform of the administrative-
territorial structure and the reform of the municipal self governing. Without a doubt, the successful
implementation of the reform of the local self governing will accept more effective implementation of the
Ukrainian policy of European integration, the development of cross border cooperation with European
municipalities and institutions, for us in front of the of Europe Council and the European Union. Collabora-
tion of territorial communities is an actual and innovative form of activity of the most self-governing bodies.
Particularly wide possibilities for the development of cross border collaboration may be the territorial com-
munity of the bordering territories.

By using statistic analysis of the legal framework, as a regulation of the activities of the organization of
international self-governing in the field of cross border cooperation with European municipalities, as well as
the development of trends in the field of networking of national communities with European municipalities.

Methods and materials

In the process of writing the article, comparative legal, logical, methods of scientific research were
used, an analysis of empirical data was carried out.

The article uses the normative legal acts of Ukraine and international treaties that regulate the main is-
sues of the activities of local governments, as well as the process of cooperation between self-government
bodies of Ukraine and European municipalities. The theoretical basis was the works of Ukrainian and foreign
authors and experts on local governments touching upon the issues of cooperation between territorial com-
munities and European municipalities and cross-border cooperation. Problematic issues are based on the
study of international treaties and legislation of Ukraine.

Results and Discussion

The implementation of local self-government reform began in 2014 with the adoption of Decree
No. 333 of the Cabinet of Ministers of Ukraine dated April 1, 2014, which approved the Concept of
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Reforming Local Self-Government and Territorial Organization of Power in Ukraine. With the adoption of
this document in Ukraine, the implementation of a large-scale reform of local self-government began, which,
in particular, provides for the transfer of greater powers from the central government to local self-
government bodies, expansion of their resource base, etc. The main goal of the Concept of Reforming Local
Self-Government and territorial organization of authorities in Ukraine is to determine directions, mechanisms
and deadlines for the formation of effective local self-government and territorial organization of authorities
in order to create and maintain a full-fledged living environment for citizens, provide high-quality and
accessible public services, establish institutions of direct people's power, satisfy interests of citizens in all
areas of life in the relevant territory, coordination of the interests of the state and territorial communities.

Taking into account the mentioned concept, the Government of Ukraine prepared and the Verkhovna
Rada of Ukraine adopted on June 17, 2014 the Law of Ukraine “On Cooperation of Territorial
Communities™. In particular, the preamble of the Law states: “This Law defines the organizational and legal
principles of cooperation of territorial communities, principles, forms, mechanisms of such cooperation, its
stimulation, financing and control”. As we can see, this Law, in addition to the legal principles of
cooperation, also defines the organizational principles of cooperation of territorial communities [1].

The Constitution of Ukraine enshrines a provision according to which territorial communities of
villages, towns and cities can combine communally owned objects on contractual basis, as well as budget
funds for the implementation of joint projects or for joint financing (maintenance) of communal enterprises,
organizations and institutions, to create appropriate bodies and services for this (Part 3 of Article 142). After
the entry into force of the Law of Ukraine “On Cooperation of Territorial Communities” dated 17.06.2014
No. 1508-VII, territorial communities received normative defined tools for pooling their resources to solve
existing problems and / or save the budget through the creation of joint communal enterprises, bodies and
services and implementation of joint projects [1].

Part 1 of Article 10 of the European Charter of Local Self-Government, which has been ratified by
Ukraine, contains the following provision: “Local authorities have the right, in the exercise of their powers,
to cooperate and, within the limits of the law, to create consortia with other local authorities to carry out
tasks of common interest”. The Law of Ukraine “On Cooperation of Territorial Communities” regulates the
procedures of joint activity of local self-government bodies in the interests of their communities, defines the
principles of cooperation, but does not define organizational forms. Article 2 specifies the principles on
which such cooperation is based — legality, voluntariness, mutual benefit, transparency and openness,
equality of participants, mutual responsibility of cooperation subjects for its results [1, 2]

T. Tatarchuk notes in his research that the essence of cooperation is that territorial communities
combine their efforts and resources on a contractual basis to solve existing problems of their own
development. The ultimate goal of cooperation should be to improve the quality of life of community
members. Cooperation is characteristic of a decentralized territorial administrative system, the essence of
which is as follows: the higher the degree of autonomy of communities, the greater opportunities they have
for cooperation with other interested territorial communities [3].

Article 4 of the Law “On Cooperation of Territorial Communities” defines the following forms of
cooperation: delegation of one or more tasks to one of the subjects of cooperation by other subjects of
cooperation with the transfer of relevant resources to him; the implementation of joint projects, which
involves the coordination of the activities of cooperation subjects and their accumulation of resources for a
certain period in order to jointly implement relevant measures (the most popular); joint financing
(maintenance) by the subjects of cooperation of enterprises, institutions and organizations of the communal
form of ownership — infrastructure objects; formation by subjects of cooperation of joint utility companies,
institutions and organizations, joint infrastructure facilities; the formation by the subjects of cooperation of a
joint management body for the joint performance of powers defined by law [1].

The basis for the organization of cooperation is the legally established expression of will of interested
territorial communities, as defined by the relevant norms of the Law of Ukraine “On Cooperation of
Territorial Communities”. In other words, the basis for the organization of cooperation is the consent of local
self-government bodies of both the community-initiator of cooperation and other communities-potential
subjects of cooperation. The granting of consent to the organization of cooperation is formalized in the form
of a decision, which is adopted at a meeting of the relevant village, settlement, city council through an open
discussion by voting [4]. As of May 2023, on the portal of the Ministry of Development of Territorial
Communities and Infrastructure of Ukraine, there are more than 900 contracts in the register of agreements
on cooperation of territorial communities.
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In their research, scientists note that inter-municipal cooperation or cooperation of territorial
communities, as a new (innovative) form of local and regional development policy, has recently become
more and more widespread in European countries, in particular in Ukraine. Its appearance is connected with
the fact that local self-government in many European countries (including Ukraine) today is dealing with
problems, the possible solutions of which are offered by inter-municipal cooperation. It has great potential,
which can be very useful for ensuring the sustainable development of all communities (large and small)
without exception [5].

In accordance with Part 2 of Art. 19 of the Constitution of Ukraine, state authorities and local self-
government bodies, their officials are obliged to act only on the basis, within the limits of authority and in
the manner provided for by the Constitution and laws of Ukraine. Art. 140 of the Constitution of Ukraine
grants territorial communities the right to independently resolve issues of local importance within the limits
of the Constitution and laws of Ukraine. The content of forms of community cooperation is contained in
Part 3 of Art. 142 of the Constitution of Ukraine. A somewhat broader meaning of the concept of local self-
government is contained in Part 1 of Art. 2 of the Law of Ukraine “On Local Self-Government”, which,
however, does not include powers in the field of international cooperation and foreign economic activity [6].
Instead, Part 1 and 2 of Art. 15 and Part 21 of Art. 26 of the same Law enable local self-government bodies
to make decisions on joining associations, other forms of voluntary associations of local self-government
bodies, and on leaving them; to approve agreements on the unification of Euroregional cooperation and to
make decisions on its formation, approval of the statute, on joining it or on leaving it; to make decisions on
joining the European Union of Territorial Cooperation and on leaving such a union [7].

The legal grounds for establishing cooperation between local self-government bodies and subjects of
international relations are laid down in Art. 18 of the Constitution of Ukraine, which states that Ukraine's
foreign policy activities are aimed at ensuring its national interests and security by maintaining peaceful and
mutually beneficial cooperation with members of the international community according to generally
recognized principles and norms of international law. Yes, Mr. Gurchumelia U.l. notes that, thus, the
territorial community, being the basic level of population organization, the basic concept of which was
approved by the UN back in 1948, is the brick that lays the foundations of international cooperation, starting
with interpersonal contacts and ending with the conclusion of contractual documents of an international
nature [8].

Cross-border cooperation is an important mechanism in terms of European integration of Ukraine.
Ukraine has a border with seven states, 19 out of 27 administrative-territorial units are border. On the
territory of such border regions as Vinnytsia, Volhynia, Zakarpattia, lvano-Frankivsk, Lviv, Luhansk, Odesa,
Sumy, Kharkiv, Chernivtsi, Chernihiv, Donetsk, nine Euroregions were created — Bug, Verkhniy Prut,
Dniester, Dnipro, Carpathian, Lower Danube, Slobozhanshchyna, Donbas and Yaroslavl, five Euroregions
were created with EU member states (Poland, Slovakia, Romania, Hungary). Within the framework of the
Euroregions, cross-border cooperation has been carried out since 1993 [9].

Today, cross-border cooperation is carried out both at the interstate level and at the level of territorial
communities, their representative bodies, and local executive bodies. Such cooperation contributes to the
social and economic convergence of border regions and the creation of new opportunities for their
development, including the development of economic, social, scientific and technical, environmental,
cultural and other relations, exchange of experience. The main legal acts regulating cross-border cooperation
of territorial communities are the Law of Ukraine dated 24.06.2004 No. 1861-1V “On Cross-Border
Cooperation”, Resolution of the Cabinet of Ministers of Ukraine dated April 14, 2021 No. 408 “On Approval
of the State Program for the Development of Cross-Border Cooperation for 2021-2027”, European
Framework Convention on Transboundary Cooperation between Territorial Communities or Authorities
dated 05/21/1980.

Resolution No. 408 of the Cabinet of Ministers of Ukraine dated April 14, 2021 approved the State
Program for the Development of Cross-Border Cooperation for 2021-2027. The program outlines goals and
priorities, contains specific ways and methods of solving problems, a plan of measures, sources of funding,
and determines the responsible executors of these measures. Its implementation should continue to form a
positive international image of Ukraine, solve the problems of disparity in the socio-economic development
of the regions of Ukraine, increase the level of employment of the population of the regions of Ukraine,
promote the growth of exports and imports of goods and services, improve the environment, promote the
attraction of financing for the implementation of cross-border projects and the creation of new bodies of
cross-border cooperation.
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The document defines the priority directions for the development of cross-border cooperation for the
period until 2027, including: implementation in Ukraine of the Strategy of the European Union for the
Danube Region and the Danube Transnational Program; implementation of projects (programs) financed at
the expense of international technical assistance, as well as cross-border cooperation programs within the
framework of European territorial cooperation for 2021-2027 within the framework of the financial
instrument “Neighborhood, Development and International Cooperation” (NDICI); development of the
border infrastructure of the mountainous territories of the Carpathians; development of the institutional
capacity of subjects and participants of cross-border cooperation (associations of local self-government
bodies, public organizations, European associations of territorial cooperation and other forms of cross-border
cooperation [10].

Cross-border cooperation means any joint actions aimed at strengthening and deepening good-
neighborly relations between territorial communities or authorities under the jurisdiction of two or more
contracting parties, and at concluding any necessary agreements or reaching agreements for this purpose.
Cross-border cooperation is carried out within the competence of territorial communities or authorities,
determined by domestic legislation [11].

According to Art. 5 of the Law of Ukraine “On Transboundary Cooperation”, territorial communities
can implement it in the following directions: within the created Euroregion; by concluding agreements on
cross-border cooperation in certain areas; by establishing and developing mutually beneficial contacts
between them; choosing forms of cross-border cooperation in accordance with the legislation of Ukraine.
Article 1 of the Law of Ukraine “On Cross-Border Cooperation” states that the Euroregion is an
organizational form of cross-border cooperation, carried out in accordance with bilateral or multilateral
agreements on TCS. According to Article 1 of the Law of Ukraine “On Cross-Border Cooperation”, the
Euroregion is an organizational form of cross-border cooperation carried out in accordance with bilateral or
multilateral agreements on cross-border cooperation [12].

As it was mentioned above, the way of creation of Euroregions was also chosen in Ukraine for cross-
border cooperation. Exercising its rights within the framework of cross-border cooperation in 2004,
Vinnytsia submitted proposals for the creation of a Euroregion to the Republic of Moldova. The Euroregion
“Dniester” was created as a body of cross-border cooperation, as a union of local authorities of
administrative and territorial units of Ukraine and the Republic of Moldova, it is not an alternative to local
administrations, it was not created for the purpose of forming a new administration, it does not act against
the interests of the national state, it does not act as legal entity. The main goal of the creation of the Dniester
Euroregion is aimed at productively solving the environmental and energy problems of the residents of the
border areas of Moldova and Ukraine, at developing the subsoil and developing national Ukrainian and
Moldovan traditions in the places where Ukrainians and Moldovans live [13].

The main goal of the creation and operation of the Euroregion “Dniester” is the implementation of
programs for the integrated and harmonized development of territories adjacent to the Dniester River, the
implementation of cross-border projects of an ecological, investment, transport, communication and
humanitarian nature. To achieve the goal, the Parties will cooperate, within their competence, in the
implementation of the following tasks: organization, coordination and deepening of ties in the economy,
trade, science, education, culture, tourism and sports; implementation of joint projects on environmental
protection, ecological improvement of the Dniester river basin; implementation of joint cross-border
investment projects; implementation of regional projects (programs) on reducing unemployment among the
population of border regions through increasing economic potential; organization of contacts with relevant
international organizations, foundations, institutes, agencies and other organizations. As of today, 22
agreements and protocols on scientific-technical, humanitarian and trade-economic cooperation with the
regions of the Republic of Moldova have been concluded between the territorial-administrative units of
Ukraine (Chernivtsi, Vinnytsia, Kherson, Odesa, Cherkasy regions, Kyiv).

In his research, Mr. Gurchumelia U.l points out that an important role in the implementation of
agreements concluded by local self-government bodies with European municipalities is played by the
implementation of the EU initiative created in 2003-2004 with the aim of ensuring stability and peace, as
well as the development of cooperation with neighboring countries, under the name European Neighborhood
Policy (ENP). Creation of a zone of prosperity and good neighborliness is one of the basic goals of the ENP.
However, recently, one of the main tasks has become the strengthening of cooperation in security issues,
participation in the development of partners' policies. Democracy, the rule of law and human rights are one
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of the main directions of the European Union; economical development; security; migration and population
mobility [8].

The European Neighborhood Policy (ENP) is a foreign policy framework aimed at bringing the EU and
its eastern and southern neighbors together to their mutual benefit and interests. The European Neighborhood
Policy (ENP) was developed in 2003 to develop closer relations between the EU and neighboring countries.
In the south it covers: Algeria, Egypt, Israel, Jordan, Lebanon, Libya, Morocco, Palestine, Syria and Tunisia;
to the east: Armenia, Azerbaijan, Georgia, Republic of Moldova and Ukraine [14]. This basis is extremely
important and necessary for effective cooperation between interested parties.

Municipal partnership is a way to provide concrete measures of aid and support, show solidarity and
together rebuild even better than it was. It is characteristic of inter-municipal cooperation that the
cooperation is not fragmentary — it is calculated for a certain period, but is mostly determined by a
permanent agreement without a specified expiration date; there is no permanent transfer of local tasks and
competences, and municipalities retain indirect control over decisions and services resulting from
cooperation. As part of the implementation of the principles of the European Charter of Local Self-
Government (ETS No. 122) and the Additional Protocol on the right to participate in local government
affairs (CETS No. 207), the “Bridges of Trust” project was launched. The project is implemented by the
Congress of Local and Regional Authorities of the Council of Europe within the framework of the Action
Plan of the Council of Europe for Ukraine.

In his report, Mr. Fabrizio Rossi, Secretary General of the Council of European Municipalities
(CEMR), noted: “The Bridges of Trust initiative represents an innovative and targeted approach to
international cooperation in modern Europe and is a strategic priority for CEMR” [15].

The “Bridges of Trust” project creates links between Ukrainian municipalities that need support, but do
not have experience in international cooperation, with municipalities in the EU that are motivated and ready
to help. 10 Ukrainian communities and 10 communities of EU countries participated in the initiative for
more than a year. The project is implemented by the Council of European Municipalities and Regions with
the support of “U-LEAD with Europe”. This project is very important in today's realities. Discussions about
how to reorient the “Bridges of Trust” project to new realities began almost immediately after the start of a
full-scale invasion. Unfortunately, two of the partner cities of the project — Kakhovka and Henichesk — are
under temporary occupation [16]. In the first few weeks, European communities helped cover the
humanitarian needs of Ukrainian partners: food, clothing, medicines, sleeping bags for territorial defense
units. However, in the perspective of the future reconstruction of war-affected settlements, such cooperation
has much greater potential.

In the perspective of the further implementation of the project, there is the restoration of settlements
affected by the war, and such cooperation has a much greater potential. One of the main challenges is the
really big short- and long-term needs of Ukrainian municipalities. They go beyond the capabilities of any
individual organization or EU member state. That is why Ukraine's partners should coordinate their
knowledge and resources. Cooperation for the exchange of experience will continue in the future with a
special focus on rebuilding communities [17].

On February 15, the Council of European Municipalities and Regions (CEMR) together with the
Association of Cities of Ukraine and with the support of “U-LEAD with Europe” presented a new stage of
the “Bridges of Trust” initiative. It will last until September 2023, and 10 associations of local and regional
authorities from EU member states as part of CEMR will contribute to the creation of 30 new municipal
partnerships for the reconstruction of Ukraine.

Ukraine, as a country that has chosen its path to the European Union, has taken on the responsibilities
of improving national legislation, in particular in matters of development of cooperation between territorial
communities of Ukraine and European municipalities and in matters of decentralization and reform of local
self-government in Ukraine. It was for this purpose that the project “Strengthening democracy and trust at
the local level in Ukraine” was created. Its main purpose is to improve the quality of democracy at the local
level in Ukraine by strengthening institutional structures and supporting local self-government bodies and
their national associations in activities aimed at introducing ethical principles into the decision-making
process, as well as supporting a more inclusive, transparent, accountable and oriented on local government
citizens. The project started in March 2021.

The Association Agreement between Ukraine and the EU, signed by Ukraine, provides for close
cooperation between Ukraine and the EU in the field of cross-border cooperation. The norms of the EU law
determine the TCS, including, at two levels: 1) at the level of internal borders — between neighboring
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regions of EU member states that cooperate in the economic and other spheres and are participants in the
Association Agreement; 2) at the level of external borders — between the EU and its neighboring countries,
in particular, Ukraine. Both levels of TCS provide the framework and the ability to implement the
Association Agreement. Fulfilling the obligations of the Association Agreement, Ukraine is guided by the
experience of the EU, in particular in the field of organizational, legal and financial support for the
development of the TCS, it is necessary to clearly analyze which tools and mechanisms can be successfully
applied in Ukraine in the context of the implementation of its European integration intentions as a whole and
the Association Agreement, in particular. The Association Agreement between Ukraine and the EU and its
member states is the basis for the systematic development of their international political, economic and
socio-cultural relations.

The association agreement brought awareness of the basic rules, principles of regional policy as a
development policy that encourages productive economic and investment activity, innovation, etc.

The issue of inter-municipal (cross-border) cooperation is of particular importance for the effective
implementation of the state regional policy and the preparation of a large-scale reform of local self-
government, which, in particular, should provide for the optimization of the system of administrative and
territorial organization, the improvement of communal services provided to citizens. Inter-municipal
cooperation is a relatively new direction of development of local self-government in Ukraine, and therefore
requires a wide coverage of positive practices and benefits from voluntary limitation of autonomy by
territorial communities in order to improve the quality of life of citizens in the respective territory.
Cooperation should be based on clear goals and the desire to achieve the desired result through increased
solidarity and partnership.

Among the shortcomings of the Law of Ukraine “On Cross-Border Cooperation”, it can be noted that
there is a need to improve the relevant national legislation, which has not yet defined (unlike the unification
of Euroregional cooperation) the purpose, tasks, directions of activity of the Euroregion, the procedure for its
creation and the legal status. In particular, it is not determined whether the Euroregion can have the status of
a legal entity and the corresponding amount of legal capacity in accordance with national legislation,
whether the Euroregion has the right to its own budget, the right to enter into contracts, hire personnel,
purchase movable and immovable property, carry out procedural actions, etc. The absence of the
aforementioned information in the Law of Ukraine “On Transboundary Cooperation” conditions the creation
of Euroregions as public associations, that is, legal entities that are created and function as public
organizations. These include the Public Organization “Euroregion “Dniester”, the Public Organization
“Carpathian Euroregion-Zakarpatya”, etc [18].

Conclusions

The cooperation of territorial communities, in particular, cross-border cooperation and other projects
have a positive effect on the development of both countries as a whole and their separate territorial entities,
and therefore it is a powerful factor in Ukraine's progress on the way to European integration. World
experience proves that the practical implementation of measures of such cooperation significantly
strengthens the potential of its parties and participants, reduces regional disparities, and contributes to the
effective resolution of complex problems inherent in neighboring countries. The idea of cross-border
cooperation fully corresponds to European and national regional policies aimed at supporting socio-
economic development, strengthening infrastructure, establishing competitiveness of regions, increasing the
level of human capital and the quality of life of the population, etc. Cross-border cooperation in Ukraine
today is considered on two levels — as a tool for the development of border areas and as a factor in the
realization of its European integration aspirations.

Thus, by definition, cross-border cooperation contains additional resource potential for stimulating the
socio-economic development of regions, giving it features of sustainability and orientation towards
improving the quality of life of the population. The National Institute of Strategic Studies in an analytical
note denotes that the regions that carry out cross-border cooperation, as a rule, develop regional programs for
the development of cross-border cooperation and action plans for their implementation. Unlike the state
program, they contain provisions on the development of specific objects, actions and performers [19].
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E.H. Kiroesa

YKpanHaHBIH KePriJiikTi 63iH-03i 0acKapy oprasniapbIHbIH
eyPOoNaJIbIK MyHHIIMIIAJTUTETTEPMEH bIHTBIMAKTACTHIFBIHBIH KYKBIKTBIK acleKTijepi

Makanana YKpanHaHbIH )KepriTiKTi ©3iH—631 6acKapy opraHaapbIHbIH (AyMaKThIK KaybIMIACTBIKTAPbIH) IIET
MEMJICKETTEP/IiH ayMaKThIK KaybIM/IACTBIKTAPbIMEH — TPAHCIIEKAPAIBIK BIHTBIMAKTACTHIK CyOBEKTiIepiMeH
BIHTBIMAKTACTBIFBIH KYKBIKTBIK PETTEYAiH KYKBIKTHIK aCHeKTiIepi KapacThIpbUIFaH. AyMakTHIK KaybIMJa-
cThIKTapAblH Eypona ennepiHiH MyHHUIMMATUTETTEpIMEH JXKoHe Oip-OipiMeH BIHTHIMAKTACTHIFBIHBIH KeHoip
acriekTtiepi ampurraH. JKeprimikTi e3iH-e31 Oackapy opraHmapsl €3 KbI3METiH YKpaumHAHBIH KOJJIAHBICTAFbI
3aHHaMachlHA Ja, XaJbIKapaJblK IIapTTapFa Ja COMKec yKy3ere achlpaThIHbI aHBIKTANIbL. JKeprinikTi o3iH-031
Gackapy OpraHiapbIHbIH, aTall aiiTKaHAa, BIHTBIMAKTACTHIK CAJIaCBIHIAFbI )KYMBIC iCTEY MPOLECIH peTTeHTIH
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VKpanHaHbIH 0a3aiblK XaJIbIKAPAIBIK-KYKBIKTBIK aKTiIepi MCH HOPMAaTHBTIK KYKBIKTHIK aKTiIepi TajaaH[bl,
MyHJaii oprangap GackamapiaH Toyeici3 jkoHe aepbec icke achlpaThlH (QYHKIMsIIAP MEH OKIJICTTIKTePIiH
Ti30eciH  afKbIHAAWABI ~ JKOHE  TPAHCLIEKAPAIBIK  BIHTBIMAKTACTBIKTBI  JAMBITYJAFbl  ayMaKThIK
KaybIMJACTHIKTAP/IBIH POJIi MCH OPHBIH aHBIKTaiipl. KaybIMaacThIKTap BIHTHIMAKTACTHIFBIHBIH TETIKTEPi MEH
HBICAaHJIapBl TAINAHJIBI, COHAH-aK KYKBIKTHIK PETTeyal XKeTinipy OoibiHIIa yceHbIcTap OepinreH. Makana
ayMaKTBIK KaybIMIACTBIKTAP/BIH BIHTHIMAKTACTHIFbl CANaChIHAAFbl KOJIAHBICTAFbl 3aHHAMAHBI TAJJayFa,
COHJIal-aK OHBI XKETUIAIPY KeJelleriHe apHaFaH.

Kinm ce30ep: KaybIMIOACTHIKTap BIHTBIMAKTACTBIFBI, KAaybIMIACTHIKTAP BIHTHIMAKTACTHIFBIHBIH HBICAHIAPBL,
TpaHCIIEKapalbIK BIHTBIMAKTACTHIK, €ypoaiiMaKTap, xxobanap.

E.H. Kimroesa

IIpaBoBbIe acneKThI COTPYAHUYECTBA OPraHOB MECTHOI0 CAMOYIIPAaBJIEeHUSsI
YKpanHbl ¢ eBPONEHCKUMH MYHUITUTIATIUTETAMH

B cratbe paccMOTpeHBI IpaBOBBIE ACHEKTHI IPABOBOIO PETYIMPOBAHUS COTPYJHUUYECTBA OPIaHOB MECTHOTO
CaMOyTIpaBIIeHNs (TEPPUTOPHATBHBIX OOIMMH) YKpaWHbl C TEPPUTOPUATIBHBIMH OOIIMHAMH HWHOCTPAaHHBIX
TOCYAapCTB — CyOBEKTaMH TPaHCIPAaHUYHOTO COTPYIHUUYECTBA. PacKphITHI HEKOTOPHIE aCleKTHl B cdepe co-
TPyIHUYIECTBA TEPPUTOPHUAIBHBIX OOLIMH C MyHUIMIAIUTETAMU €BPONEHCKHUX CTPaH M MEXIy coOoH. YcTa-
HOBJICHO, YTO CBOIO JESTEILHOCTh OPTaHbl MECTHOTO CaMOYIPABJIECHHS OCYIIECTBIIIOT B COOTBETCTBUH KakK C
JEHCTBYIOMNM 3aKOHOAATEIbCTBOM YKpaWHBI, TaK M MEXIYHAPOAHBIX JOroBopoB. IIpoanammsnupoBaHsl 6a-
30BBIE MEXTyHApOJHO-TIPABOBHIE aKThl M HOPMATHBHO-IIPABOBBIC aKThl Y KPAWHBI, PETYIUPYIOMIUE MIPOLEece
(YHKIMOHUPOBAHUS OPTaHOB MECTHOT'O CaMOYIPABJIEHHs, B YACTHOCTH B chepe COTPYIHUUYECTBA, KOTOPHIS
OIIPEEISIIOT MepedeHb (HYHKINI U MMOJTHOMOYHH, peann3yeMble TAKUMH OpraHaMH HE3aBHCHMO OT JIPYTHX H
CaMOCTOSITENIBHO, ONPEAEISIOT POJIb M MECTO TEPPUTOPHAIBHBIX OOLIMH B Pa3BUTHH TPAHCTPAHHIHOTO CO-
TpynHudecTBa. [IpoaHann3upoBaHbl MEXaHU3MBI B (POPMBI COTPYAHHYIECTBA OOIINH, a TAK)Xe JTaHbl PEKOMEH-
JAIH 110 yCOBEPIIEHCTBOBAHUIO IIPABOBOTO PETyIHPOBAHMSI.

Kniouesvie cnosa: coTpyaHHIECTBO OOLIMH, (GOPMBI COTPYAHHUIECTBA OOIIUH, TPAHCTPAHUIHOE COTPYIHUYE-
CTBO, €BPOPETHUOHBI, TIPOEKTHL.
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Ka3zakcran Pecnny0smkacbinaa sxeprijikTi e3iH-63i 0acKapyabl 1aMbITYAbIH
KYKBIKTBIK KoHE YHbIMIACTBIPYIIBUIBIK epeKIIeJiKTepi

3eprreynin Makcatsl — Kaszakctan PecmyOnukachlHOarsl >KeprilikTi ©3iH-e31 0acKapyAblH TEOPHUSCHl MEH
TOXipuOeciHe TOKTala OTBHIPBIN, OHBIH YITTHIK HETI3AEPiHIH TapUXU-ASCTYPIl TYKBIPBIMAAPHIH OEKiTy,
Ka3ipTi yaKbITTaFbl )KEPTUTIKTI ©31H-031 0acKapyAbIH JaMbITYIbIH HETi3T1 MOceNeNepiH Tanaay, OHBIH YIATTHIK
MOJIENIH KaJbITACTHIPYAArbl 0AcThl Kelepriiepii aHBIKTAy >KOHE OHBI JKeTUIIIpyre KaXKeTTi 3aHHaMaJIbIK
yceiHBICTap Oepy. Makamana eniMmizge OJKeprimikTi e3iH-e31 OacKapyIbslH JoJ  Kas3ipri  yaKbITTarbl
MaHBI3IBUIBIFEl  AIIBIIFAH, OHBIH YITTBIK MOJEIIH jKacaylarbl €CKEpeTiH Maceneliep TaJaHbIN, THICTI
3aHHAMaJbIK YCBIHBICTAD KapacTHIPBUIFaH. TapuXU-THANCKTUKAIBIK OMICTI KONIAHYABIH HOTHXKECiHMEe
Kasakcrangare! xeprimikTi 03iH-031 OacKapyIblH KaJbIITACYBIHBIH TAPUXU Ca0AaKTACTHIFBI MEH OHBIH THICTi
Jopekeie IambIMaybl aHBIKTanAbl. COHBIMEH KaTap, 3epTTeyZl JKYprisy OapbIChIHAA KEpriliKTi ©3iH-e3i
Oackapy Typasbl Ka3ipri KaJBIITacKaH 3aHHAMAaFa KYKBIKTBIK aHAJHM3 jKacajblll, CHHTE3 9[iCi apKbUIbI OHBIH
KOMIIOHEHTTEpiHAC OONBIN KATKAH OJKBUIBIKTAD aMKBIHAANIBI. ©O3re enmepleri XEprimiKTi e3iH-e31
GackapyAblH JaMyblH, OHBIH Ka3aKCTaHABIK ToXIpHOeMeH YINTacyblH e3apa Tajjay MakKcaThIHIA
CaJIBICTBIPMAaJIBI-KYKBIKTBIK TaJlaysiap Aa jKacalbl. 3epTTey HOTHKECIHAe KYKBIKTBHIK TalgayIblH KoMeTiMeH
JKEPTUTIKTI ©31H-031 Gackapy/bIH 3aHHAMAJIBIK JKOHE YHBIMIACTHIPYIIBUIBIK MTpo0ieManapsl sKYHeJIeHil, OHBI
JKETUIAIpY MakcaThIHIAa 3aHHAMara YCHIHBICTAp o3ipieHmi. TakelpbinThl 3eprrell kene, Kazaxcranmarsl
JKEPTUTIKTI ©3iH-031 0acKapyAbl JKETUINIpyJeri eckepiiMedl J>KaTKaH TYCTapbl AMKbIHAANIBI JKOHE OHBI
JaMBITYBIH YJITTHIK, TAPUXH )KOHE alMaKThIK €PEKIIETIKTePi KapacThIPBUIIBL.

Kinm ce30ep: xeprinikri 3iH-031 0ackapy, MEMJIEKETTIK OacKapy, KalalblK ©3iH-631 0ackapy, KaybIMIACTHIK,
TYPFbIH, TYPFBIH KYKBIFbI, 9KIM, KOFaM MY/JIECI, JKeKe MYAENep, TCHIepiM.

Kipicne

Kazakcran Pecnyommkacebiy [Ipesunenti Kaceim-Komapt ToxaeB 2022 xbUIFbI 16 HaypbI3bIH/AA
xanbikka JKonmmayeiHna KazakcTaHHBIH JKepruTikTi ©3iH-e31 Oackapy KyleciHe eTKeHAiriH aiTter [1].
Oiitkeni Kazakcran Toyenci3airiHiH OapibIK KbULAAPBIHAA KEPTUTKTI 031H-631 0acKapy MHCTHTYThI THICTi
Topexene JamMbiraH xoK. 1995 xpurel kabbuianradn KP KoHCTUTYIMSACHIHBIH ©TIEIN epekenepiHae eKi xKbLT
imiane «Keprimikti e3iH-031 Oackapy Typallb» 3aH KaOBUITaHybl THIC e KepceTiareH OonateiH. 1997
KbUIIaH Oepi OyJI 3aHHBIH K00aChl aIThl PET YCHIHBUIBII, TANKbUIayAaH api acnaabl. Ockl yakpITTaH Oepi 28
KB 6TCe e, «KepriikTi 63iH-631 0acKapy TypaibD» 3aH KaObUIIaHOAIbI.

KeprimikTi e3iH-031 6ackapy — azaMaTTapblH JKEPTiTiKTI MaHBI3EI 0ap Macenenepai aepoec menrymi
KaMTaMachl3 €TeTiH JKEePrulikTi »epiepie OWIIKTI YHBIMIACTBIDY MeEH JKy3ere achlpyablH Ttocimi. KP
KonctutynusiceinbiH 89-6a0biHa colikec TYPFBIHAAP KEPTUTIKTI ©31H-031 OacKapybl TiKelel e3epi xKy3ere
acbIpybl MYMKIH, COHJaW-aK OJ MOCIMXAaTTap JKOHE XalblK TONTAaphl >KMHAKBI TYPaThIH ayMakrapia
XKEPriTiKTi KOFaMIIaCTBIKTapAarbl a3zaMaTTapAblH aybULIBIK HEMece KaJlalblK KaybIMIACTBIKTapbl apKbLIbI
KYpBUIATBIH JKEPriTKTI ©31H-031 Oackapy opraHiapbl apKbuibl icke acwipbuiaabl [2].  Keprimikri
KaybIMJIACTBIK JIETeHIMI3 aybl, KEHT, Kaja KelleJepi HeMece KBapTalJapbl, TYPFbIH YH KelleHaepi
ayMarblHJa )KMHAKBl TYPaThIH a3amartapAbly Oipiectiri. XKoHe ne skeprinikTi e3iH-e31 Oackapy JereHiMi3 e
0i3re YHPEHIIIKTI )KEePriTiKTI MOCIUXaTTap MEH SKiMJEep apKbLIbl JKEprilikTi OackapynaH 0eleK eKeHJIriH,
OackapybIH epeKIIe opi KaXKeTTi Typi eKeHIIrH TYCiHyiMi3 KaxkKeT.

XanbIK OMJIITiH TiKenel Xy3ere achblpyblH HBICAHbBI PETiHE KEPTiKTI ©31H-031 0acKapy MEeMIIEKETTiK
JeHrelaeri 0ackapyAaH onjeKaiina OYyphIH maiijga OO, QJIEMIIK TaxipuOene TyOereisi MONBIHAIBII
THICTI AopeKee ICKe achIpbUIbIN Kenedi. TyprolHaap ©3 ayblibl, KEHTI MEH Kajla JCHreHiHaeri KoKkenTecTi
MoceneNep i meme anaabl jKoHe memryi KaxerTTi ae. TyprblHIapAblH €3 TaOUFH KYKBIFBIH iCKE achIpybl

* Xar-xabapnapra apnanrad asrop. E-mail: bola_30081978@mail.ru
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XaJbIK OWJIriH JKy3ere acelpyFa MYMKIHAIK Oepimn, AeMOKpaTHsHBI KajblnTacTeipanbl. Ocwl cebenti e,
JKEPTUTIKTI ©3iH-031 0ackapy Typanbl Eyponaislk XapTUSHBIH IIpeaMOyIachiHaa a3aMaTTapAblH MEMIICKETTIK
Oackapy icTepiHe KaThICy KYKBIFBI JKEPTLTIKTI JEHreWae iCKe achIpbUIybl MYMKiH, all XEpPriTiKTi e3iH-031
Oackapy opranjapsl Ke3 KelreH AeMOKpaTHSJIBIK KYPBUIBICTBIH HETi31H Kypaiapl 1en kepceteni [3].

Ocpiran OaiiaHBICTHI MEMIIEKETTIK ammapaT KypaMblHa KipMEHTIH Kaja, KeHT, aybll IeHreiiHme
TyBIHIAFaH MaceNemepi menryre OarbITTalFal OWTiK IeH 0acKkapy OpraHAapbhIHBIH TYOereii jkaHa xyieci
peTiH/e KEPrimKTI ©3iH-631 0acKapy HMHCTUTYThI KAJIBIITACTBIPY MIHIETI TybIHAaWAbl. bi3miH emimizmeri
KEPrilikTi ©3iH-031 OacKapyIbl KaJbITACTBIPY MEH AAaMBITYIbIH TYHIHAI Macelieci Tapuxu ToXipuOeHIH
0oMayBsIMEH KypJieneHe Tyceni aentinaep ae 6ap [4, 294-298]. Oran ceben Te ®KOK eMec, KeHECTIK Ke3eH/ e
KEPTiTKTI ©3iH-031 Oackapy >KeprurikTi MeMIIEKeTTiK OacKapyablH Oip Typi peTiHAe Kapaibll, Ka3ak
KOFaMBbIHAA JOCTYPJi JKEPriliKTi ©3iH-031 OacKapyAblH TKIpHOECIH KOKKA IIbIFapyFa THIPBICKAHBIH
MOMBIHAAYBIMBI3 KepeK. Kazipri yakpITTa /1a TEOPHSUIBIK TYPFhIIA KEePrilikTi ©3iH-031 0acKapyabl )KepriTiKTi
MEMJIEKETTIK 0acKapyMeH MIaTacTHIPaThIH KaTe TYCiHIKTep xeTepmik. COHOBIKTaH J1a 3epTTey KYpPri3yderi
HeTi3ri 0achIMIBIK XEPTiTKTI ©3iH-031 OacKapylbl JaMmbITYAbIH YITTHIK OacTayjapblH TajjayFa, OHBIH
ToxipuOeciHe, Ka3ipri yakpITTa KOJIaHYABIH TOKIpHOCTIK MocelelepiHe TOKTalyFa, THICTI YCBHIHBICTap
Oepyre Oepinmi.

9oicmep meH mamepuaioap

TakpIpplll  OOWBIHIIA 3EPTTEY IKYPri3yA€ TapuUXU-IUAIEKTUKANIBIK, TallAay, CHHTE3JeY JKOHE
CaNBICTRIPMAJBI-KYKBIKTBIK Talgay oficTepl maimamaHeuiapl. Alftap Ooncak, KasakcTanmarbl sKeprimikTi
©31H-031 0acKapyAblH KaIBINTACKAH MOJEIIHIH epeKIIeNiKTepiH, OHBIH TapUXH JaMYbIH 3epTTeyle TaphuXu-
JTUAJICKTUKAJIBIK 9/IiC KOJIJAHBLICA, KEPrUTIKTI ©31H-631 0ackapy Typalibl Ka3ipri KajabIITaCKaH 3aHHAMaHbBI
KakeTTi OenikTepre 0elie OTBIPBINT 3€pPTTEYAE Talnay oJici, OHBIH OipbIHFal KYMBIC KacayblH Oaiikaynma
CUHTE3/Iey ofici maimamaHeuiabl. JKeprimikTi e3iH-e31 OacKapymbl KETIHipy MaceneciHme O30eKcTaH,
EBIKY¥ ennepiniH ToxipuOeCiHe IIOJTy >Kacajblll, 3aHHAMa MEH TKIPUOCHI CabICTHIPMAIIBI-KYKBIKTHIK
Tanmay xacamabl. JKeprimkri e3iH-e31 0acKapy/IblH IIbIHAWBI JKaFIaliblH KapacThIpyla OChl OarbITTa
KYPTi3UIreH FBUIBIMH €HOEKTEp, FBUIBIMH-TOXIpUOENiK KOH(pEepeHIIUUIapablH, OyKapalblK akKmapar
KYpaJlJapblHbIH MaTepHajlapbl, MEMIEKETTIK JeHrelae KaOblIlaHFaH TYXbIppiMaaManap MeH Kazakcran
PecniyOnukaceIiHBIH —3aHHaMachl 3epaeieHii. Artan aitap Ooncak, KP Koncrurynwmsceinein 85-89
OanrapeiHaa KamTeurad, KasakcTan PecmyOnuKkachIHAAFR KEPTUTIKTI MEMIIEKETTIK 0acKapy KoHe ©3iH-e31
Oackapy typamel KP 2001 xwurrer 23 kantapmarsl Nel48 3aHBIHBIH THICTI HOpManapbiHa, Kazakcran
PecnyOnukachiHaa skepriiikTi 63iH-031 0ackapyabl AaMbITyAblH 2025 KbUTFa JEHIHTT TYXKbIPHIMIaMacChIHa,
KEPriTKTI 631H-031 0acKapyAblH Eyponalbik XapTHsAChIHA Taaayap jKacaiibl.

Homuorcenep

OJIeMJIIK TOKIpHOEHI ecenKe ana OTBHIPBIN, PecyOIuKaMbI3/ia TYPFBIHAP TapalblHaH aliMaKkTap/ia e3iH-
031 0ackapy MHCTUTYTTapblH KaJBINTACTBIPY IMPOIEC] Kypynae. AJaiijia KaJIbIITaCKaH KEPriliKTi 63iH-031
OacKapybIH YWITTHIK MOJIEII MEH OHBIH MEXaHU3MAEPIHIH THIMILUTITI TypaJibl alTy 93ipre epre.

Kazipri yakpitra Kaszakcranmarbl >KeprimikTi e3iH-e31 OackapyIsl pPeTTEHTIH KYKBIKTBIK 0asza
TOMEH/Ieri el

- 1995 xbuiet 30 Tame3ga kabeunanrad KP Koncrutynusicer (89—6a0kr);

- «Kazakcran PecnyOimkachiHIAFbI JKEPTiTIKTI MEMIIEKETTIK O6acKkapy *KoHe ©3iH-e31 0ackapy TypajbD
Kazakcran Pecry6mukaceiabiy 2001 xbutrsl 23 KanTtapaars! Nel148 3aHer;

- Kazakcran PecmyOnukachiHIa >KeprijlikTi ©3iH-e31 Oackapyabl IambITyAblH 2025 KbuiFa JeHiHTi
TYKbIpbIMIamachkiH O6ekity Typaisl KP Ilpesunentinin 2021 sxputrbt 18 Tampiznarst Ne 639 XKapisirs: (Oynan
opi — Ty KbIpbIMIaMa).

Kazakcran PecnyOnnkacel KoHctuTynusiceinbiH 89-0a0biHa coiikec «Kazakcran PecmyOnmukaceinaa
KEPriIiKTi MaHbI3bl Oap MoceseNnepAl TYPFbIH XaJbIKThIH ©31 LIeNlyiH KaMTaMachl3 eTeTiH JKeprilikTi e3iH-
e31 Oackapy TaHbuiaap». CoHIal-aK, »KepruikTi e3iH-e31 0ackapy opraHAapblHBIH AepOecTiriHe oJapAbIH
3aHMEH OeJTJICHIeH OKIJICTTIr IIeriHae KemIiK Oepiei.

Keprinikti e3iH-e31 0ackapy TYPFBIHAAPABIH IIaFblH TOOBI ©Mip CYPETiH aiiMakTapabl KaMTHUTHIH
aybUIIap MEH KajlaJlapJaFbl >KEPriliKTi KaybIMIACTBIKTapAa XKY3ere achlpbuiafbl. SFHM ToXipuOe Ky3iHae
ayJaHJBIK MaHbBI3Bl Oap Kanlanapja, Kajla ayJaHaapblHJa OHE aybulgapia icke achlpbUibil kenemi. KP
KoHcTuTynusichl skeprifikTi ©3iH-e31 0acKapylblH €Ki HbICAHBIH KapacTBIPFaH: Tikesled e3iH-e31 Oackapy
xoHe oKk Oackapy. Tikeneit keprinikti 6ackapy KoncrurynusneiH 89-0a0bIHBIH 2-TapMarblHa COMKeC
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caifylayibIH HeTi3iHIAe TYpFbIHOApMEH TiKelel jKy3ere achlpbiiagbl. OKUIIK JKeprilikTi e3iH-e31 Oackapy
JKEPriliKTI 0acKapyablH caiiaHOalIbl )KOHE ©3re JIe OpraHaapbl apKblIbl iICKE achIpbUiazbl. JKeprigikTi e3iH-
e31 Oackapy OpraHAapblH YWBIMAACTHIPY MEH KbBI3MET TOpTiOl 3aH asChlHAA as3aMarTapblH ©3iMeH
AHBIKTAJIAJIbI.

Consiven 6Oipre, 1995 xbirel KP KorcTuTynmsceiMeH GasHma FaH a3aMaTTap/IbIH KEPTUTIKTI ©31H-631
OackapyFra KYKBIFBI Ka3ipri yaKkbITKa JeHiH jKy3ere achIpblIMail oThIp. COHFBI KBUIIAPHI KEPTLTIKTI 631H-031
Oackapy Typajbl 3aHHBIH KOOacChIH d3ipieyziH OipHelle opeKeTTepi »acaiFaH. MyHIarel 0acThl Keaepri
Kazakcrannma OipHemie per pedopma KacaaFaHABIFBIHA KapaMacTaH, €JIMI3JIH CasCh JKOHE KOFaMJIbIK
OpTaCBIHAAFBI XKEPTUTIKTI 031H-031 OacKapy Typaisl Oipi3/i TYCIHIKTIH KaIbIITAaCIIaybl OO Ta0bLIA b,

Ocriran GaitnmansicTh Ka3ipri KazakcTanmarsl xKeprimikTi e3iH-031 0ackapyas! pedopManayabH HEri3ri
KE3CHICPiHE TOKTAJIBIN OTKCH KOH.

KeprimikTi e3iH-e31 Oackapyasl pedopmanayasiH Oipiamn ke3eHi — 1991 xputbl 15 akmanma «Kazak
KCP-i xeprimikri o3iH-31 0ackapy MeH Xeprimikri xanblk aemytarrapbl Keneci typams» Kazak KCP-i
3aHBIHBIH KaOBLIIaybIMEH OalIaHBICTBI. ATaJMBIII 3aHJA JKEPTiTiKTI ©3iH-e31 OacKapyablH HETi3aepi,
KCHECTEP/IiH MaTePUAIIIBIK-KapKBUIBIK 0a3achl, OKUIIIK OpraHap/IblH YCTEM/IITT KaFUIaThl aHBIKTAJIFaH.

ConsiMeH Oipre 3aHaa oKUK OprasaapAbl OPTaIbIKTaHABIPY TEHICHIHUACH KapaiFaH. AWTaJbIK, OCHI
3aHHBIH 9-0a0bl Op TYpJi ACHreHWIeri >KEPruliKTi KeHecTep apachlHAa TYBIHAAWTBIH KeicTeylIiTiKTepai
OJIapJIbIH KY3bIPETI MEH KOMMYHAJJBIK MEHIIIKTErl MYJIKTIH THECUIIrl JKOHE OJIapIblH OFOKETTEpl
apachIHIAFBl KipiCTEpiH apaxiriH axelpaTy Mocelenepi OOMBIHIIA Kapay JKoHE IIeNry >KOFapbl TYpraH
Kenecke OexiTini gereH epexeHi Oekitei.

e moniage «Kazak KCP-i sxeprimikTi 3iH-631 0acKapy MEH XKeprilikTi XalbIK JenyraTrapsl KeHeci
Typane» 3aHbl Kazakcranma sKepritikTi 03iH-e31 0ackapyapl OEKITKEH TYHFBIII PECMH MEMJIEKETTIK aKT e/Ii.

Keneci xezen — 1992 xbuter 13 kanTapma «Otmem kesene Kasak KCP KoHcTuTyrusichIHBIH
JKEKEJIeTeH HOpMaJlapbIHBIH KYIIIH TOKTAaTy TypajibD»y jkoHe «Otnenm kezenae «Kazak KCP-i sxxeprinikTi e3iH-
©31 Oackapy MeH >KepriliKTi XajblK aenytartapsl Keneci Typans» Kazak KCP-i 3aHpiHa e3repicTep eHrizy
TypanbD» 3aHIapblH KaObUImaymMeH OaimaHpicThl Oommgel. Ocbl  Kyxkarta KeHecTepmiH —TYpakThl
KOMUCCHSUIAP]Ibl CalijlayblH TOKTATy TYpabl, OJapiblH aTKapyIIbl )KOHE OKIMJIIK, T.0. ojlapra OarbIHBIIITHI
opraHjap/ipl Kypy Macerienepi Kapaiabl. «OKULMIK OpraHIapblH YCTEMIIT» KaFUAAThl «OKIIIIK JKOHE
aTKapYIIBI-OKIMIIIK OpTaHAapAbIH (PYHKIUSIIAPEI MEH OKLUICTTUTIKTEpiH 06Iy» KaFUAATHIMEH aybICTHIPHLTYHI
KaHAIBIK efi. JKeprimikTi e3iH-e31 0ackapy OpraHIApBIHBIH PONH >KOFANTHACTAH JKEPTiTiKTI OKIMIIUTIK
0acIIbIChl MHCTUTYTHI eHipie OacTanbl xoHe o Tikened KP IIpesuaentine Hemece OOJIBICTHIK OKIMIIIIIK
OacIIBICEIHA €CenTi OOJIIBI.

1992 xwpunret 7 akmanga KP [Ipesnnentinin « 9KOHOMHKAIBIK pedopma xaFmaiibiana KP MemiekeTtik
Oackapy opraHiapblH YHWBIMJACTBIDY MEH OJIApJbIH KBI3METIH JKETUAIpy Typanbl» JKapiblFbiHa KO
koubuLabl. Ochbl Kykarra TyHFbII peT Kaszakcran PecnyOnukachinbiH [Ipe3umenTiHeH Oacram >KeprigikTi
OKIMIIUTIKTep OacuIblIapblHA [EHiH KAMTHUTBIH aTKapyMmIBI-OKIMIIK OpraHiap[bslH OipbIHFal Kykeci
OexiTiai. OKIMUITIKTEpAiH Oaclbulapbl MHCTUTYTBIH €HTi3yMeH Oipre aTkapy OWIIriHIH BepTHKAaJIbIbI
JKYHecl KalmblHa KENTIPUIAl, anaijaa >KEepriliKTi oKl opraHuap OYpBIHFBICHIHIIA KEHECTep OOJIBbIN Kaja
Oepai. Ochl xarmaliarel OKIMIIUTIK OpraHgap OWIIIKTI TONBIKTAll KOJBIHA HIOFBIPIAHABIP/BI, all KEHECTep
KEPrUTIKTI MEMIIEKETTIK MEXaHW3MHIH KOoChIMIachbiHa aifHanmapl. lleiHalibl OWJIIK TETIKTEpiH HeEleHTeH
TOJIBIKKAH/IbI )KEPTLIIKTI ©31H-631 6acKkapy 0omMabl.

1993 xbutbl 28 KaHTapaa KaObuimanran Kazakcran PecnyOnukachiHbIH anFaiikbl KOHCTUTYHMSCHIH A
KEPTTIKTI 631H-031 0aCKapy CHSIKTHI KOFAMHBIH JEMOKPATHSUTBIK HHCTUTYTHI KapaiMasbl. Anaiiia ®eprilikTi
JKepJiepJie KOINTereH aliMaKThIK KaybIMIAaCThIKTap KOFaMJIbIK ©3iH-031 0ackapy komurertepin (KOC), kere,
KONl TIOTepii Yijep MeH KBapTaljap KOMUTETTEpiH Kypa Oactaabl. Byn koMmuTerTepie oneyMeTTik-
TYPMBICTBIK CHIIATTaFbl, TYPFBIHAAPFA KOMMYHAJJIBIK KbI3METTEpP KOPCETY, 3KOJIOTHSUIBIK Macenesep T.0.
TaJKbUIAHBII, IS,

1993 xeuiabiy 10 sxentokcanbiHga Kasakcran PecmnyOmukaceinbi JXoraper Keneci «Kasakcran
PecrnyOnukachIHBIH JKEPrilikTi OKUIIIK KOHE aTKapy OpraHaapbl TypaibDy 3aHblH KaObuiansl. OraH colikec
MEMJIEKETTIK aTKapy OWIIriHiH OipbIHFal )KYHECIHIH KaJIbITACYhl asKTaJIbI.

1995 xbutrsl 30 TaMbI3a Ka3ipri KojganbicTarbl KOHCTUTYIMS KaObUIIaHbII, OFaH COUKEC «KEPTUIIKTI
©31H-031 0acKapy TaHBULIBD» MKOHE OJ <OKePrUTIKTI ©3i1H-631 OacKapyIbl TYPFBIH XalIbIK TIiKeJeH Ky3ere
aceIpajibl, COHJAM-aK OJ MOCIHMXATTap OHE XaJblK TOINTApbl KHUHAKBl TYPAThIH ayMaKTapIbl KaMTUTHIH
JKEPriliKTI KOFaMAACThIKTapAarbl Oacka Ja JKepPriuIikTi e3iH-e31 0ackapy OpraHmapbl apKbLUIbl JKy3ere
aCBIPBLIA/IBD» JICT KOPCETUIII.
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Kazipri yakpiTra Kazakcranmarel OKkeprumikti e3iH-e31 Oackapy kydeciHiH Kbpmeri KP
KoncturymusicetaplH 85-89 Oanrapeimer, 2001 xbutel KaObDimanraH «Kazakcran PecrmyOnmkachIHIAFBI
KEPTiTKTI MEMIIEKeTTiK O6acKapy Typams» KP 3aHbpIMeH, cOHmaii-aK XKeprilikTi e3iH-e31 6ackapy Typassl
e3re JIc 3aHIapMEH KOHE HOPMATHBTIK aKTUIEPMEH, epeKeliepMEH (3KapFhUIapMEH) alKbIHIaIa b,

TyxeipeiMaamana [5] Kazakctan yiria Oy TYprbIAa MEMIIEKETTIK OacKapyabl )KoHE OHIPIIK JamMyIsl
KETUIIPY cajachiHAaFsl OaphIHIIA THIMIII CTaHAAPTTAPABl AMKBIHAAWUTEIH JKOHOMUKAIBIK BIHTHIMAKTACTHIK
koHe aaMy yitbiMbiHA (OBIJ{Y) Myme Gonbin TaObUIATBIH €IACPAIH TIKIPHUOSC] MAHBI3MBI JKOHE KBI3BIKTHI
Jen adWKbIHAaiFaH. AJjaijila OObEKTUBTIK (DaKTOpIapiblH KEIICHIH JKoHE OI3iH enmiMi3aeri eMmip cypy
YKaFJailIlapblH eCKepMECTeH MIETEIIIK MOJENbIAep i TiKeleH Kellipy MeH KOJJAaHy dpeKeTTepi dSAeTTerinei
COTCI3 asiKTalaIbl.

«Kamanplk e3iH-031 Oackapy» TepMHUHI olcOMETTEpIE KCH JKOHE Tap MaFblHaja KoJAaHbuTansl. KeH
MarplHa/Ia «KAJAJBIK ©31H-631 0acKapy» — OWI JKeprijiKTi TYpFRIHAApABIH Kajda ailMarblH MEMIIEKETTIK
JKOHE KEpruTikTi OWJIiK opraHmapsl KeMeriMeH Oackapy Jem TyciHiiemi. Tapuxu Ke3Kapac TYpPFBICHIHAH
«Kalla-MeMIIEKeTTepie», SIFHU TPEKTep MEH PUMAIKTEPIiH €XeNri MOJHCTepiHAe Kasipri TYCIHIKTeri Kaja
KaybIMJIaCTBIFBI OonmMaraH. ColKeciHIle KOMMYHAIIBIK IIapyalibUIBIK Ta OOJMaraH, ajaiiia coll Ke3jaeri
Kaja OwiiriHe KapaWThlH MIAPYyamIbUIBIK IMeHOepi aWTapibslkTail KeH OonraH. by conm yaksITTapmarsl
MYHHIMNAIIBIK [IapyamblIblK MEMIICKETTIK [IApyalllbUIBIKIICH aCTaChlll, TYPFBIHAAPABIH YIKBIMJIBIK
KaXETTUTIKTEPiH KapacThIPbI.

Bbatbic omeOmerTepiHme «KamanblK ©31H-031 Oackapy» JKEprimKTi ©3iH-e31 OacKapyAblH CHHOHWMI
peTiHme Tap MarblHama aa KoimmaHeiaapl. OFfaH colkec KaHAad ma Oip oKIMIMTK-ayMakTBIK OipJIiKTiH
[IapyalIbUIBIK JKOHE ©3Te JIe iCTepiMEeH OMITIKTIH OpTabIK OpraHAapbl €Mec, OHBIH TYPFBIHIAPHI aifHAIbICAbI
nerenai Oimmipemi [6, 11-15]. OcblHmail TYCiHIK KOHTHHEHTAJABI JKYHere e, COHbIMEH Oipre arbUIIIbIH-
CaKCOHIBIK JKyiere ae ToH Oombim kenemi. Ce6edi, aFbIIIMIBIH KITACCHKANBIK KYKBIFBIHIA «O31H-631 OacKapy»
TEPMUHI aFBUTIIBIHABIK 1MIKi OWIIKTI YWBIMIACTHIPYIBIH epeKlieniri perinae cumarranagsl. OraH
KapamacTaH, «e3iH-e31 Oackapy» TepMmuHi (selfgoverment) arbUIINIBIH 3aHHAMAChIHAA KE3JICCICHUTIHIH,
KOHCTHTYITUSUTBIK, KYKBIK CallaChIHAAFbl aFbUINIBIH 3epTTEYIIUICPIHIH 3aHbl TUIMIK KOJIAHBIMBIHIA KCHIHEH
KOJIIaHBIC TalllaFaHbIH aifTa KeTy Kepek [7, 434].

Kananeik ©3iH-631 6ackapyAbIH JIEMIK TOKipHOeci )KepriliKTi icrepii 6acKapyapl YHBIMAACTHIPYABIH
CaH alyaH MOJIENbBJIEPIH YCHIHAIBI, OFaH COWKeC KallalbIK ©3iH-031 OacKapyAblH AepOecTiK ACHreili MeH
OKUIETTLTIKTEPiHIH KeJIeMi 9pTYpPIIi eKeHiH O0alKayFa Ooabl.

Avitap 0oJicaK, aFbUIIIBIH-CAKCOHIABIK MOJEIBIH 0acThl €pPEKIIeNIri KEePriikTi OWIIK OpraHaapbiHa
KaMKOPIIBUIBIK TaHBITATBIH OPTANBIK aTKapy OpraHAapbIHBIH OKUIETTI ekinmepi Oonmmaiimer [8, 253].
MyHHAIIUTIATATETTEp aBTOHOMJIBI JKOHE JKOFaphl TYypFaH opraHpapra OarprHOaWbpl. JKeprimikTi e3iH-e3i
0acKapyblH KOHTHHEHTAJb/BIK JKYWECIHIH OacThl CHUIAThI JKEPTUIIKTI JKepiiepje TIKeJeH MEeMJICKETTiK
Oackapy MEH JKepriliKkTi e3iH-e31 OacKapyAblH YHIECIMALTITIMEH, HEePapXsUTBIK MAPAMUJIaHBIH OOITyBIMEH
epeKIIeIeHeT.

Ocpinaiima, Kazipri ajemjie XeprimKTi e3iH-631 0acKapyIblH aFbUIIIBIH-CAKCOHABIK (KIIACCHKAIBIK),
(dpaniry3apIK (KOHTHHEHTAJI B ), apajlac )KOHE «KEHECTIK» MOJIEIbACP] KAJIbIITACKAHBIH KOpyTre 00Jaibl.

Kenectik Monensaepiy inrinaae eH THIMII Moaenbaep i Oipi — e30ek mMojeni. O30ekcTanaa MyHIaii
QJIEYMETTIK XKayalKepIIiJliK — «MaxaJJis Jel aTajlaThlH 630€K a3aMaTThIK 631H-031 0acKapy MHCTUTYTHIHA
KYKTENTreH. O30eKkcTanaarsl KEPrilKTI 03iH-031 0ackapy azamMaTTapjblH KHBIHBI PETIHIE KOPIHIC TalKaH.
OcbIFaH colikec JKepriulikTi e3iH-631 0ackapy YII KaTeropusjia KapalfaH: aybll a3aMaTTapbIHBIH JKUBIHBI,
IIaFBIH KaJla a3aMaTTapbIHBIH )KUBIHBI, MaXallIsl a3aMaTTapbIHbIH JKABIHBL.

O30ex Maxauisiapbl Eypornaiblk KOMMYyHalIapAaH epeKieniri — OapiiblK ipl JKoHE MIaFbIH Kajiayiap
MEH eJIZIeTI KEHTTep MEH aybUIapla KaJbIITacKaH. OpOip MaXaJUISHBIH TYPFBIHIAPHIHBIH KYpaMmbl MEH
a3aMaTTapBIHBIH IIBIFY TETi Jie opTyp:ii Oonbin kenexdi. byridri Tagna ©30excTanga 8973 maxamis KbI3MET
aTKapajJbpl JKOHE COJapiAblH €CeOIHEH COHFBI JKbULIAPhl MEMJICKET OPTYPIi QleyMETTiK-dKOHOMUKAIBIK
Maceeaep Il eI KeaeIl.

Kazipri yakpITTaFbl KOJJIAaHBICTAFbl OJEMJIIK KOHCTHTYIMsIapna, OHBIH immHge Kaszakcranma na
KaJIaJIbIK, JKEPTUTiKTI ©3iH-631 Oackapy MHCTUTYTHI perrenMereH. Kazakctan PecnyOinkacsinaa >KepriiikTi
©31H-631 OacKapyabl JaMbITyIbIH 2025 XbUTFa JEHIHTT TYXKBIPBIMIAMachl [S5] JKalmbl aaraHzia, Oip jkarblHaH
aybUIJIBIK €JIIMEKCHIIEP/IC JKOHE ayJaHIblK MaHbI3bl Oap Kajgajapia, eKiHII »KaFblHaH pecIryOsInKa
acTaHacbIHJIA, PECIyOIMKAJIBIK OHE OOJBICTHIK MaHBI3bI Oap Kajamapa >KeprilikTi e3iH-e31 OacKapyabl
JMaMBITyJla eJeyJl TEHrepiMCI3IKTIH TyblHJAayblHAa bIKMad eremi. Oran coiikec 2022-2025 kbuigapsbl
aybUIBIK OKPYITEp OKIMJIEpIH caiyaybl eHTi3UIreH, coHbiMeH Oipre 2024 xpuigan Oactam «KEHec» el
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aTaJlaThIH OKUIMIK OpraH Kypy MEH JKEPTiliKTi KaybIMHBIH XUBIHAAPBIH KYIICHTY jKOCHapianraH. Alainaa,
TYXKBIpbIMJIaMaJia KallaJIbIK aiiMakTaplia KaHjgai ga Oip jkaHa opraH Kypy JXKoHe/Hemece KOJJIAHBICTaFbI
KEPTimKTI ©31H-e31 0acKapy OpraHfapblH KaiTa YHABIMIACTBHIPY KapanMmaiasl. JKanrel3 FaHa OapIiibIK
JeHreMaeri MoCIUXaTTap >KYMBICHIHBIH THIMIUTITIH apTThIPY KO3eNTreH.

Consiven Oipre 2015 xpUTBI acTaHaga, PECIyONUKANBIK JKOHE OONBICTHIK MaHBI3BI Oap Kalamapna
KEPTiTKTI ©31H-031 OacKapyAblH alMakTHIK KEHEecTepl eHIIpiIIi OHE OChl YaKbITKa JEHiH KYMBICHIH
xanracTeIpbin keieni. 2015 sxpurbl 19 kapamana KP ¥ATTBIK 5KOHOMHWKAa MHUHHUCTPiHIH OYHpPBIFBIMEH
OCKITUITCH JKEPTLTIKTI ©31H-631 0aCKapy/IbIH aliMaKTBIK KEHECTEpl Typalibl THIITIK €pEKECiHE Colikec MYHal
KEHEeCTep JKOFaphlla aTajFaH KaJlaJapIblH MOCIHMXATTAPBIHBIH MICIIIMIMEH KYPBUIATLI XOHE € THICTI
OKIMIIILTIKTEpA€ KOHCYJBTATHBTI-KEHECIIl OpraHgapAslH MapTeOeciHe we Oomazsl. OmapaplH caHBl MEH
MIEPCOHANBIBI KYPaMbl Kaia TYPFBIHIAPBIHBIH apachlHaH €HOCK Y)KBIMJIAPBIHBIH, KOFAMJIBIK YHBIMIAP/IbIH,
MOTEp HWeNepiHiH KOOmepaTHUBTEpPl YCHIHBICTAPHI HETI3IHAE JKOHE KANaiblK MOCIHXAT MAeMyTaTTapbIHaH,
OKiMJIEpMEH aHBIKTaTa IbI.

OcplraH colikec, )KOFapblla aTallFaH KajlajnaplIarbl )KEePriTikTi ©3iH-e31 6acKapy TeK KaHa MOCIUXaTTap
MeH OKIMIILTIKTEp apKbUIbl FaHa eMec, COHbIMEH Oipre aTaaMbIll KEHECTep apKbUIbl Ja iCKe achIpbLIajbl.
Bipak «AnmpTepHaTHBa» ©3€KTI 3epTTeyiep OpTaNbIFhl x)yprizreH 2016 xone 2017 Kpimapaars! i3aeHIiCTED
HOTHIKECIHJIE JKEPruTiKTI ©3iH-031 OacKapy/IblH aiMaKThIK KEHeCTepi acTaHaja, peclyONHKalbIK >KoHE
OONBICTBIK MaHBI3BI Oap Kajamapiarbl KEpPrilikTi e3iH-631 Oackapy oOpraHgapblHBIH (YHKIUSIIAPBIH
TONBIKKAHABl OphIHAAll amMaiinpl. COHBIMEH KaTap, Ojap THICTI KamalmapIblH TYPFBIHAApPHl apachlHnua
TaHBIMaJ eMec.

OcblraH 0alIaHBICTBl KEPTiUTIKTI MEMIJICKETTIK Oackapy MEH OWIIK opraHaapbl OONMaNThIH opOip
OKIMIITLTIK-ayMaKTHIK OipIIiKTe JKePTiTiKTi ©31H-031 6acKapyIbl Ke3/ey OpbIHIbI 00JbI KopiHedi. COHABIKTaH
Jla KaNailIunK aifiMaKkTapaa MONTeK ayJaHaap/aa, KBapTaljapAa HeMece caifjlay OKpYrTepi IIeKapanapbiHia
©3iH-631 0ackapy KaybIMIAaCTHIKTAphIH KYPYIbl KapacThlpy KaxeT. byn Makcarra >Keprunikri e3iH-e3i
0ackapy OpraHIapblHBIH KaJla OKIMJEpPIMEH MOHE KalalblK aylaH oKIMJIEPIMEH e3apa KaThIHAChIH
3aHHAMAJIBIK TOPTIIIIIEH PETTEY KaXKeT.

OcpIFaH yKcac XeprilkTi e3iH-e31 Oackapy yieci OyriHri kyHae O30ekcTaHia TaOBICTBI KbI3MET
eTyie JKOHE COHFBl JKbUIIApHl ©3iHIH THIMIUNriH kepceryae. bipikken ¥Ynrrap ¥YiibiMblHBIH bac
accaMONesICBIHBIH 7 1—CecCHsICBIHBIH KYH TOpTiOiHIH 68—TapMarpiHma «Maxamnss — ©O30eKcTaHIarbl
a3aMaTTHIK KOFAaMHBIH KalTallaHOAaC WHCTUTYTHD) TaKbIPHIOBIHAAFEl AaHAIMTUKAIBIK MaTEpHUal PECMH KYXKaT
pETiHE YCHIHBUIBIN TapaThUIFAHABIFBIH aliTa KETyiMi3 KepekK.

KoperTeiHaputaii  keme, Oi3[iH 3epTTeyNiepiMi3 JIEeMOKPATHSIIBIK MEMIJICKETTI KYpYy MEH MBIKTHI
a3aMaTTBIK KOFaMmJibl KAJIBINTACTHIPYIBIH KaiTagaHOac WHCTHTYTBl pETiHAE 630eK MaXaJUIsIChIHBIH
Toxipubeci Oi3re MeliHIIE >KaKbIH SKCHIIIH KOHE JKePrulikTi ©3iH-e31 0acKapynblH 0aThiC eJIepiHiH
ToxipubeciHe KaparaHia KaszakcTaHHBIH aybulIapbl MEH KajajapblHAa Ja THIMII KOJIJaHbLIA aJlaThiH
KepceTe/Ii.

Kazakcranmarel ®eprimikTi ©3iH-631 6ackapy MHCTUTYTHI KETKUTIKTI TYp/e KapKbIHABI JaMbIMail OTBIP.
OHBIH TOJIBIKKAHJIA KYMBIC Kacaybl YIIIH JKEPriTKTI ©3iH-631 Oackapy canackiHua Oipkatap pedopmanap
KakeT. COHBIH INIIHAE TYPFBIHIAPIBIH JKEPTUTIKTI ©31H-631 OacKapyabl iCKe achlpyFa KaThICYBIHBIH
Macenenepi MaHbI3bL. JKepriTikTi ©3iH-631 6ackapy OpraHIapbIHBIH KbI3METIHE XaIbIKThIH KAThICYBI CasICH,
9KOHOMHKAJIBIK, OUliM Oepy, TYPFbIH Yii KOMMYHAaIJIBIK IIAPyallbUIbIK CHSKTHI T.0. KOFaMHBIH Oipkarap
cayanapbiMeH OaiinaHbICcThl. ColiKeciHIe, TYPFhIHIApAbIH 0acKapyFra KaThIiCy MacelieCi KYKBIKTBIK PEeTTey/ Il
KaXKET eTe].

JKeprinikti e3iH-631 0ackapy KbI3METiHE TYPFBIHIAAPIBIH KaTBICYbl MAceJeliepl opTypiii JCHreimeri
Oipkatap HOPMATHBTIK-KYKBIKTBIK KY)KaTTapAa KapacThIpblUiraH. KoramM MeH OWIIKTIH e3apa KaThIHACHIH
aHBIKTalTBIH Herisri HopMmaTtuBTiK akT — KP Koncrurynwmscel. KP KorcTuTymusiceiaeie 3-0a0biHBIH 1-
TapMarbIHIa « MeMIIeKeTTiK OMTIKTIH OipaeH-0ip OacTaybl — XaJbIK» [T KopceTireH [2].

Ocpl OanThIH 2-TapMarbiH/a « XaJbIK OMJIIKTI TiKeIeH pecnyOauKalbiK peepeHIyM )KoHe epKiH caiiay
apKBUIBI JKY3€Te achIpajibl, COHJal-aK ©3 OWIITiH Ky3ere achlpyJbl MEMJICKETTIK OpraHjaapra Oepemi» nen
KapacTbIpFaH [2].

Pedepennym MeH epkiH caiiayinapabl XajblK OWJIITIH JKy3ere achlpy/IbIH HBICAHBI PETiHAE alKbIHIAM
oteipbit, KP KoHcTuTyrusickl OWIlik OopraHaapbiHBbIH KbI3METiHE TYPFBIHAAPIBIH a3aMaTThIK apajacyblH
3aHHaMAaJBIK OeKiTin Oeperi.
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Kazakcran PecmyOmukacet KonctutynusiceiHbiH 89-0a0biHa colikec Kaszakcran PecmyOnmukaceiama
JKEPriTiKTI MaHbI3bI Oap Macelenepai TYPFbIH XalbIKThIH 031 IICHIYiH KaMTaMachl3 €TETiH JKEPTiTKTI ©31H-
031 0acKapy TaHBLIAIBI.

AzamaTTapIblH JKEPriliKTi ©31H-031 OacKapyFa KYKBIFBIH ©31He ToH OipHele OenriiepMeH cumnaTTayra
Oonazpr:

- KOFaMJIbIK CHIIaThI;

- YKBIMJIBIK CHIIATHI;

- aliMaKTBIK HET131;

- 931H-031 0acKapy OpraHIapblH caiiay KYKBIFBIH KOCa aJIFaH/a, OHBI XKY3€Tre achIpyAbIH IepOecTiri;

- OacTaMaIIbUIBIK KOHE EPIKTIIK;

- KEIMUIIIK;

- JKEPTLTIKTI TYPFRIHAAPABIH MYIJIECIH iCKE achIpy;

- aH-)KaKTbl, KOIl KbIPJIbl CUIIAT;

- THICTI aliMaKTBIH €PEKIICTIKTEPIH ECeNKe aly;

- MEMJICKETTIK OaKpLIay.

benrini 6ip MarpiHaAQ, XKEPTITIKTI ©31H-031 OacKapy aaFamIkbl KayBIMIBIK KOFaMIarbl KaybIMIBIK ©31H-
031 Oackapyra JKaKblH, OHJ]a KaybIMJIACTHIK MYIIEIepi 03A€piHiH TYPMBICTHIK MAceleNepin Oipiecin memnrim,
JKJIIbl JKMHANBICKA ecell OepeTiH aKcaKaaaapiabl, KOceMIep/i, MiHU KbI3METKEpJepi KYHACIKTI icTepi
Oackapy YIIiH cailnajsl.

Keprimikti e3iH-631 Oackapymarbl AepOecTiK KYKBIFBI MEMIJIEKETTIH >KepriulikTi e3iH-e31 Oackapy
OpraHJapbIHBIH 3aHJbl KbI3METIHE apajacrayblHaH KepiHedi. OneOuerTeplic aWThbUIFaHbIHIAN JKEPTiTIKTI
©3iH-631 0ackapy OpraHAapBIHBIH XYMBIC TOPTiIOiH CON MeNTeKayNaHHBIH, KATaHbIH, KEHTTIH, aybUIIBIK
OKPYTTIH TYPFBIHAAPHI ©3/1epi aliKbIHAaIbI. MeMIIeKeT TeK KaHa OJIapIbIH KbI3METIHIH KaJIbl eHOepi MeH
OKIJICTTUTIKTepIHIH IIeTiH aWKbpIHAAWIel, ajl 0acka Macelenepie TYPFBIHAAP MEH 63iH-031 Oackapy
opraHjapsl fiepoec 6omysl Tuic [9].

bisre Oenrinmi OonraHBIHAAN >KEPTiNiKTI ©31H-031 OacKapyasl iCKe achlpyFa KaTBICYyIbIH OapIbIK
HBICAH/IAPBIHBIH 1IITHAE TYPFBIHAP caiinay/bl YHbIMIACThIpYFa Ke0ipek KaTbiHacaabl. bipak Ta Toxipuodene
azaMaTTap/blH 63 KYKBIKTapblH ICKE achIpyJarbl, OHBIH IIIIHIAC MEMJICKETTIK OWIIK OpraHmapbl MeH
JKEPTrimKTI ©3iH-031 Oackapy oOpraHmapblHa caijaHyFa OeliceHai caiiay KYKBIFBIH TaiIaTaHydarsl
Oencenainiri 6alikanManapl.

JKeprimikTi MaHbI3BI 0ap Maceyeepil IICIIyre XaJIbIKThIH OEJNCEHIl KaThICYbl TYPFBIHIAPIBIH ©3
OWJIITIH JXy3ere achlpy HBICAHIIAPBI Typallbl 9p TYPJi JeHTeHjeri 3aHHAMANbIK aKTiJIepiiH CaHbIHA eMec,
OMIpJIIK MaHBI3[Ibl MACEJIEJIEP i LISUTyAe 9P AayBICTHIH MaHBI3AbUIBIFBIH TYCIHYTE OailyIaHbICTHI €KEeHIH aTarl
OTKEH JKOH.

TypFeIHAApABI KEPTUTIKTI ©31H-031 Oackapyra TapTyra OallaHBICTBI OipKaTap Maceneiepii ey
TYPFBIHAAPMEH THIM/II BIHTBIMAKTACTHIK HBICAHAAPBIH 331PJICUTIH KEPTiTiKTI 631H-031 0acKapy opraHaapbiHa
OaliJIaHBICTHI OOJIBIN KEJIE1.

KeprinikTi ©3iH-631 Oackapy OpraHiapbIHbIH aJJIBIHFBI KATapJibl MIHAETI OOJBIN 9pOip TYPFBIH OCHI
OpTaHHBIH XOHE OHBIH Jiaya3bIMIbl aJaMIapbIHbIH LICIIIM IIBIFapybl MEH KaObUlAay MpoLeciHe MIbIHAWBI
ocep eTe ajaThlH MYMKIHJIKKe ue OOJIaThIHIAM XKaFJai Ikl KAMTaMachl3 eTyi Ooubir Tabbutas [10, 144].

Keprinikri e3iH-031 O0ackapy opraHAapbIHbIH OipIeH-0ip MiHAETI TYPFBIHAAPIABI JKEPrilikTi ©31H-031
Oackapyra KaTbICy MYMKIHIIIKTEPI MEH a3aMaTTapbl KoJJiay jKalblHa aKnapaTTaHIsIpy O0Iysl THIC.

Ocplran OaiilaHBICTBI TOMEHIET1ICH HIapajap icKe achIpbUTYbl KaXKeT:

1) xeprijmikTi OyKapasbIK akmapaT Kypajiaapbl MEH ©3iH-031 0acKapy OpraHbIHBIH CaHTBIHAA KLU
OpTaHHBIH AJIJaFbl OOJATHIH OTHIPHICHIHBIH TaKbIPHIObI, OHBIH OTKI3ETIH OPHBI MEH YaKbIThI TYpalbl aKnapar
oepy;

2) eKinai OpraHHbIH ajjgarbl OONaThIH OTBIPBICHIHBIH KYyH TOpTiOiHAeri Macenenep OOHbIHIIA
€CKepTIIeJiep MEH YChIHBICTAp Oepy XKOHIH/IE TYPFBIHIApFa OTIHINITEP/Il apHANBI YHACYIIEp PETIHJIE TaparTy;

3) xeprijmikTi OenceHAiIepMeH, KOFaMIBIK TONTAapMEH, alMaKThIH KOFaMIBIK ©3iH-631 Oackapy
OpTaHAapbIMEH KYMBIC KYPTi3y.

ATanMBIII MIHJETTI )KYy3€ere achlpy YIIiH TYPFBIHIApMEH OalIaHbICThl HBIFAUTYFA JKayaIlThl XKEPTUTIKTI
©31H-631 OacKapy OpraHaapbiH KypyFa 00abl.

TypreIHAApABl KEPriJiKTI ©31H-031 Oackapyra KaTbICyFa TapTy Maceleci TeK MEMJIEKETTiK opraHjaap
MeEH ©31H-631 0acKapy opraHapbIHbIH aJbIHFBI KaTapiibl MIHAETI eI KaHa €MeC, COHBIMEH Oipre sKepriaikTi
TYPFBIHIAPIBIH Ja MIHAETI JEN TaHy KaKeTTIr aWKblH. BWIIIK opraHiapblHbIH TapalblHaH >KacalaThiH
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XKOCHapra cail jkoHe JKyHedl KbI3METi erep JKeprulikTi e3iH-e31 OackapyFa KaThICTBI KBI3BIFYIIBUIBIK
«TOMCHHEH», SIFHU TYPFRIHIAPABIH ©3iHeH OepineTid 0oJica FaHa HOTIKEN O60mab.

Ocpinaiima, >XKeprimKTi e3iH-631 OacKapyAblH THIMALUIIT VIIH €H alAbIMeH TYPFBIHIAPIBIH, COIaH
KeliH FaHa MEMJICKETTIK OMJIiK JKoHE XKEePTiTiKTi 63iH-031 6acKkapy opraHJapbIHBIH MaceleHi Oipiece menryre
epik-Kirepi MEH YMTBUIBICH KaxkeT [11, 191-192].

KeprimikTi ©3iH-631 6acKapy OHBI YIUBIMAACTHIPY HASSCH TYPFBIHIAPFA TYCIHIKTI OOJFaHIa KaHE apOoip
azamar OChl MPOILECKE KAaThICYIBbIH ©31HE KOJaWjbl HbICAHAAPHIH TalKaHIa FaHA XaJIBIKTHIH ©31HE THeCini
OWJIIKTI iCKe achIpyIbIH OMIpITIK HEICAHBI O0TYbl MYMKIH.

Pedopmanbl THiMAI KYprizy MEH a3aMaTTapiblH KaTBICYBIH KEHEHTY YIIIH OHBI XXYy3eTe achblpyMeH
KaTap >KepriTKTi KaybIMIACTBHIKTBI OKBITY/IBI HEMECEe OJapFa KOHCYJIBTATHBTI KOMEKTI iCKe achIpyIbl KOJFa
aly KakeT. A3amarTap MEH JKEPriliKTi KaybIMAACTHIKIECH TiKeJNeH >KYMBIC KacaWThIH OKIMIIUIIKTEPIiH
MaMaHJaphIH OKBITY JKEPriliKTi ©3iH-031 0acKkapy HWHCTHUTYTBIH THIMII CHIIpyTe XOHE TYPFHIHIAPIBIH
KEPruTIKTI MaHBI3AbI MAceeepli TAIKbUIay MEH IICIIyre KAaThICYBIH KeHEHTyre alTapibIKTall Melmepae
BIKTIaJ eTei.

HopMaTuBTIK-KYKBIKTBIK 0a3a TEK KaHa KOJIAWIBI yKaFaail jkacailibl, an KeprilikTi e3iH-e31 Oackapy
U/esIChl MEH TYKBIPBIMIAMAachlH eMip/e icke achlpaTblH agamaap. COHABIKTaH oJap apHAyJIbl OKY
OpBIHAAPBIHJIA OKBITYAAH OTyl THic. MyHaall yiibIMaap peTiHae opTypiii MopTedeaeri YibIMIapabl, alTambIK
JKOFapbl OKY OpBIHZApbl MEH YKIMETTIK eMec VHBIMIapibl Ja arayra Oomajusl. AsaMartap MEH
OKIMITLUTIKTEpAiH MaMaHIApbIH OKBITY — JKEPriuliKTi ©31H-031 0ackapy WHCTUTYTHIH THIMAlI €HAIpPY MeH
TYPFBIHAAPABIH JKEPTUTIKTI MaHBI3BI Oap MocelNeNnep/Ii TAIKbUIAY MEH MIEeNTyTe KAThICYbIH KEHEUTY TiH KeITii.

Opnan keliH, )KEePrilikTi MEMJICKETTIK 0acKapy OpraHaapbiH OOJIBICTBIK JKOHE aylaHbIK JIeHTeunepe
FaHa KapacTeIpy KakeT. CebeOli »KeprilmiKTi TYPFIHIAPMEH CailaHFaH aybULABIK OKPYT 9KiMi KOJIIaHBICTAFbI
3aHHaAMara CoMKec, COHAaW-aK TaXipuOene Ne aymaHABIK OKiMIe Toyell eKeHi aHblK. MocmuxaTrTapMeH
HEMeCe TYPFhIHJIAPMEH TiKeJeH calijlaHFaHbIHA KapaMacTaH oKiM MEMJICKCTTIK KbhI3METIII 00ja OTBIPBIIL,
OHBIH MaHCaObl >KOHE OJIaH opi MEMJIEKETTIK OpraHaapJarbl >KYMBICHI ©3iHIH >KOFapbl OacHIBUIBIFBIHA
0aifTaHBICTBI OOJIFAHIBIKTAH OFAaH OaFbIHBINTHL. KepiciHIe XanbIKIeH caillaHFaH ayblTHa MEMIIEKETTIiK
KBI3METII KaTapblHaH OOJIMaraHIbIKTAH OHBI CailJlaFaH a3aMarTaplblH MYIUICICPIH JKayarKepIIUTiKIICH
KOPFaNThIH O0JIajIbI.

OcsIFaH colikec aybll, KEHT oHE ayBUIIBIK OKPYTTEp/le ayblTHAH JKETEKIIUTIK eTeTiH XKepriliKkTi o31H-
e31 Oackapy opraHmapbsiH Kypy KaxeT. JKeprimikTi e3iH-e31 Oackapy OpraHbIH Oelnriiern, OHJa ayblUTHaiiFa
JKejen OarbIHATHIH aydaH OKIMIITiIHIH OKUIIepi iccanapra xidepinei.

Tanxvinaynap

OJNeMIIK KOHE OTaHABIK TAPUXTHIH TOKIPHOECi Ke3 KeNreH eJjii TeK OpTalblK OWIIiK OpraHiapbIHBIH
KeMeriMeH THiMAI Oackapy MYMKiH eMmecTiriH kepcereai. COHABIKTaH op MEMJICKET JKepriulikTi e3iH-e31
0acKkapyablH pPeJiH apTThIpyFa THIPBICAbl, aJl MACEJeliep TYybIHAAFaH Karjaijia >KEPriliKTi e3iH-031
Oackapyabl pedopMmanaynan 6acTaiibl.

Kazakcranmarpl >keprijmikTi e3iH-e31 Oackapynabl pedopmanay eneyii cascH IIeKTeyJlepre ue, OFaH
KoOiHE YCTIPT KapaiIbsl >KoHe OWIIKTI IIBIHAMBI OPTaJIBIKCHI3JAHBIPYAAH T'epl JEMOKpPATHSIBIK KalTa
KYpYJIapAblH KOPiHICiH KacayFa Ke0Oipek OarbITTaFaH JeceK KaTenecneimi3. Hotmxkecinme xepriiikTi e3iH-
e31 0ackapy HMHCTUTYTHI Ka3akcTaH TOyemNCi3iK anraH yakbITTaH Oepi THICTI JEHreie JaMbIFaH JXOK.
«Kazakcran PecrryOnukachlHAarbl )KEPriTiKTI MEMIIEKETTIK OacKapy *oHe ©3iH-031 Oackapy Typanb» 2001
KBUTFBI 23 KaHTapaarel KaObuimanran KP 3aHbl skeprumikti JeHreiae icrepii Oackapyra a3aMaTTapibiH
KATBICYBI, JKEPTiJIKTI OWIIK OpraHapbIHBIH KapKbIIBIK alllBIKTBIFBl MOCEJENEPiH ISy IiH KoJIaaphl MeH
TETIKTEepiH MyJIeM KapacTelpMmaraH [ 12].

Kazakcran PecryOauKachlHBIH KOJJIAHBICTaFbl KOHCTUTYIHMACHI KEPriliKTI ©3iH-031 0OacKapy/ibl
KYpyAbIH MYMKIHIIKTepiH OekiTkeH, ajaiia, Oipkatap aiikelH ceOentepre OaimanbicTel KazakcTanma
LIBIHAWBI JKEePriliKTi ©31H-031 O0acKapyablH KajblITacy mpoOiieMachl OYTiHAe MIelIiIMereH KyHiHae Kajbl
OTBIP.

KansinTackan skarmaii MeH aliKpIH KeAeprijiepAiH apachlHAa Herisri ceOenTepi peTiHAe Keneciyiepai
aiftyra Oonaspl.

Bipinmi — Gackapy/IbIH KOFaphl ACHreHIer1 OpTAIBIKTaHABIPLLUTYEL. JKepriTikTiH Oackapy opraHaapbiH
KaJIBINTACTIPya 0acThl OAFbIT PETiHAEC OUIIKTIH MBIKTHI BEPTHKAIIBI 00IybIiHa MOH OepiireH. XKorapbiian
TeMeHre Kapaii 6ackapy npuHimili Herizinge KP Ilpe3unenTi o0abic oKiMaepi MEH pecyOIMKaIbIK MaHbI3bI
0ap KanajapJblH OKIMICPIH TaralbIHIAMIbI JKOHE OpHbIHAH Oocataabl. Ojap ©3 Ke3eriHje ©31HeH TOMEH
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TypFaH oKimzepai (aybUl, aybUILABIK OKPYT, KEHT 9KiMIepiHeH 0acka) TaralblHAAWAbl KOHE OPHBIHAH
Oocartasel. BTk IeH OKUIETTITIKTEPiH OPTAIBIK YKIMET KOJIBIH/IA MMEKTEH THIC MIOFBIPJIAHYEI aliMaKTap IbIH
casiCH JKOHE JKOHOMHKAIBIK OMIpiH TONBIKTail Oakpuiayra amyabl KamTamachi3 etemi. J[om ocwel mocerne
KEPriIiKTi 63iH-031 OacKapyIbl AAMBITYFa KaXKETTi KEHICTIKTI TOJNBIKTAH TapbUITa bl

ExiHmni — canpIKTapabl 0acKkapy MeH KepTriTiKTi OFO/DKETTIH KalTbINTACYBIHBIH OPTANBIKTaHABIPBUIFaH
Tocimi. 2018 >kpurmaH Oactam OMO/DKETTIH TOPTIHINI ACHIeHiH eHAIpY aybUIIbIK OKpYTTep YIIiH o3
OIOJKETTepiH CANBIKTBIH alNThl TYpi OoHbIHIIA (Kep, KOdiK, MYJIK, jKeKe TaObIC CalbIFbl XoHE T.0.),
TeleMaep, alpIMNyigap MEeH KOMMYHAJIBIK MYJIKTEp OOHBIHIIA KipiCTEpACH TOJBIKTHIPYFa MYMKIHAIK
Oepmi. OcwiFaH KapamacTaH, KipicTepIiH aWTapibIKTail Oeiriri >KOFapbl TYpFaH OIODKET TpaHChepTiHe
Tayenmi. AysuinblK okpyrTepaiH 2020 KbIIsl MEHIIIKTI KipicTepiHiH yieci Tek 13.4%-ms1 Kypaast [5].

YuriHon — TYpPFBIHIAPMEH TiKesled caiilaHFaH oKiMAep, JKEPriliKTi ©3iH-e31 0ackapy OpraHbIHBIH
Oacmipicel MopTeOeciHe Me 0oJla OTHIPHITN, OYPHIHFBICHIHINA JKOFAphl JCHTEHIE OPTAIBIKTaHIBIPHUTFAH
Oackapy >xyiecinig Oip Oemiri Oombim Kana Oeperi. AybIT oKiMJEpi OKUIAI opraHaapMeH Oipiece OTBHIPHIT
KEPriTikTi OroMXKeTTi nepOec KaIbIITACTBIPY MEH ©3iHIH OKIMIIIK OipJiriHiH JamyblH >Kocmapiay
JKOHIHJIET] MMM KaObuIIayaa TOYeNICI3MIKKe ue OOIMal bl JKOHE JKETKUTIKTI OKIJICTTUTIKTEP/ I UeIeHOeH 1.
Ocwl opaifna, aybpUIIBIK OKPYT JeHrediHe KOMMYHAJABIK MEHIIKTIH Oip Oeirin, coHmai-ak xXep
y4acKeJepiHiH HbICAaHANBI MaliaTaHbUTybIH OaKbUIay JKOHE a0aTTaHABIPY >KOHIHAErT eKUIESTTIKTepai Oepy
OHBIH ©31H-631 0acKapaThiH OipIIiK A€l caHayFa KETKIJIKCi3 eKeHAIriH MOMBIHIAY KepeK.

TepTiHmi — >XeprimikTi OacKapyAblH TOPTIHINI AEHTreiHne (aybul, aybUIABIK OKpPYT, KEHT, Kaia
aymaHbel) OKUIAl OWmiK opragaap >KOK. Mocnuxarrap OONBICTHIK, KamajiblK, ayJaHIbIK IeHTen[e
KanbinTackaH. Ocel ceOenTi aybUIIBIK OKpYr oKiMmi (aybll, KEHT, Kajla ayJaHbl) OIO/KeTTi OekitTy
MaceleNepiHe KOoFaphl TYPFaH ayJaHIbIK SKIMIIITIKKE TOyeNl i )KoHe aTKaphUIFaH JKYMBICTap YIIiH COHBIH
anablHAa ecenTi Oomambl. KaHaraTTaHapIIBIKCHI3 JKYMBIC aTKapAbl JIETEH JKarnaiaa aynaHfiplK (KalajblK)
MOCIIMXAT aybUIABIK OKPYT (2ybUI, KEHT, KaJla ayAaHbl) 9KiMiHe CeHIMCI3/IIK BOTYMBIH JKapHsiiay 0acTaMachiH
keTepeni, an Tynkuikti memiMai KP Ipesunenti He aymnanabik okiM KaObuigaiiael. KP Koncrutynus sxoHe
JKEPTiTKTI MEMJIEKEeTTIK Oackapy »oHe o3iH-e31 Oackapy Typanbl 3aHra coiikec KP Ilpesumentinin
OKIIETTiIIriHE aybul (ayBUIABIK OKPYT, KaJla ayIaHbl) OKIMJICPiHIH Ke3 KeJITCH MISIIIMIH KO MEH 63 KaJlaybl
OolibIHIIA OJapAbl KbI3METiHEH OocaTy OekiTinreH. YKIMETTIH ajfa KOWFaH KOCHapliapblHIA aybLl
JKUBIHAAPBIHBIH JKYMBICBIH JKOJFa KOO JKOHE OHBIH HETI3iHIe OKUIIl opraH — KEeHecTep Kypy MakcaTbl
alThUTamBl. ANalia OCHI KaFJaiIbIH ©3iHAe MYHIal jKacaHIbl OPTaHHBIH OKUIETTLTIKTEpl Typasbl Cypak
TybiHaaiapl. Ce6ebi MaHBI3ABI Macenenep OolbIHIIA Oy OpraH Ja >KOFapbl TYpFaH WHCTaHIUSFa TIYyemli
OOJIBIII KeJe .

becinmi — 6i3re Oenrini OonFaHBIHIAN XKeprilikTi AeHreiaeri 0ackapy OpraHAapBIHBIH KYPBUIBIMBI
YHBIMAACTRIPBUTYHI HAallap XoHE TYPFBIHIApMeH OainaHbIchl anci3. XKeprimikTi (e3iH-031) Oackapy opTaibIK
YKIMETTIH HeMece KOFapbl OacIIbUIBIKTBIH apajacyblHaH MYJIeM KopraiMmaraH. JKeprijikTi Oackapysibl
OaKplIayZpl  QNCIPETYIl KalaMaraHIbIKTaH YKIMET o3 pedopMmanapbiHaa 0OacTel Mocene OWITKTI
OPTANBIKCHI3NAHABIPYABl alHaNbn oTyde. CoHnublkTaH, J[yHHEXY3UTiK OaHKTIH >KEprijiKTi OacKapyablH
JIaMybl MEH ecell OepyIniIik nHaekcingae KasakcTtaH eH TOMEHIT KOpCeTKIITepre e OOJIbIN, aBTOPUTAPIIbI
MeMJIEKETTepPMEH KaTap TYPFaHABIFbI €I TaH KaJIbIPMa¥iIbl.

Kazakcranma wmemiekeTTik Oackapy MeEH JKEprilikTi ©3iH-e31 O0acKapylnblH (YHKIUSUIAphl MeH
OKIJICTTIKTEPiH OHIPIIK, JKEPTUTIKTI OKUIl )KoHE aTKapylIbl OMIIIK OpraHapbIHBIH OipiKTipyiHe Heri3/IenreH
JKEPriTiKTI 631H-031 0acKapy MOJIeIi KaIbIITaChII 1aMybl TYOereili KaTeiK Il CaHaliMbI3.

Conppikran Kazipri Kazakcranaplk 1aMy caThICBIHIA KEPriliKTi ©31H-631 0acKapy aTKapyIibl OWITIKTiH
apanacybIHChI3 JiepOec KbI3MeT aTkapybl Thic. ColKeciHie, aybUIABIK OKpPYITepJeri, aybll, KEHTTep MEH
KaJla ayJaHjapbl, MOJITEK ayJaHaap, KBapTajijap MEH Kelleliep CUSKThI OKIMIIIIK-ayMaKThIK OipIiKTeperi
JKEPTiTKTI 631H-031 0acKapy opraHaapsl JepOecTiKKe e OOMYbI KaKeT.

Kazak Tapuxsl MEH >KepriliKTi SCTYPZi €CETKe ana OTHIPHII, COHJal-aK Keplinec e30eK TaxipudeciHe
cyiiene oTbipbinl KP «KeprimikTi ©3iH-631 0ackapy Typajbl» 3aHbIH/IA KEPriUTIKTI KalajblK 631H-631 0acKkapy
opransl peringe — Omak, >KeprulikTi KamajblK ©3iH-e31 Oackapy OpraHbIHBIH JKETEKIIiCi peTiHge —
XKerekuri, mentek aynan xerekurici — Lllarpi aynan Gacmibichl, KenkaOaTThl Yi Oaciibickl — YiOacuibl,
KaJallIJIiK aifMakTapaarsl MeJITeKaydaHIap/IblH, KBapTalIapIblH HEMece caijay OKPYrTepiHiH MIeriHaeri
afiMakTap/bIH jkeTekiici — KBapran 6acuibichl KapacThIPbUTYBI THIC.

Kananapzaa, xana aymganaapbIHIa jKoHE MOJTEK ayJaHaapia KepPrilikTi KalajblK e3iH-e31 OacKapyIblH
JKOFapbIjia aTajJFraH KYpbUIBIMBIH CHJIIPY TOMEHJIC aTallFaH KaFainapra ocep eTei:
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1) uBIHAap MEH KEHECTepIe TYPFBIHAAPABIH epiKk OUIIipyiH iCKe achlpy apKbUIbl a3aMaTTapIblH
JKEPTUTIKTI ©31H-631 0aCKapyIbl )Ky3ere achblpyFa KOHCTUTYIHSUTBIK KYKBIFBIH KAMTaMachI3 €TY;

2) TYPFBIHIAPABIH PpONIIH apTTBIPY, OJNIAPABIH ©3/[epl TYpaThlH eNJIMEeKeHIep/i aldaTTaHabIpy
MOCeJIETIepiH canalibl MICITYTre KAThICYBI, XaJIbIKTHIH Calalbl TYPFbIH YH-KOMMYHAIIBIK KBI3METTED alyFa
KBI3BIFYIIBUIBIFBIH apTTHIPY, Oackapy IIenrimaepiH KaObuigayra KaThICy apKbUIbl CAaHUTAPIBIK JKaFda[bl,
KOFaMJIBIK TOPTIIITI XKaKCaPTYy;

3) Kaja TYpFBIHAAPBIH KEPTUTIKTI MOCEIIeNep/i menyre OeJICeH I KaThICTBIPY;

4) KeprijmikTi MaHbI3bl 0ap mpobOiemanapAbl wienryre OeNiHreH OMJDKET KapakaTbhlH MaijanaHy
MOHHUTOPHHTIHE XKEePTiTiKTI TYPFRIHAAPIBIH KaTHICYHI;

5) JKeprijiKTi MaHBI3ABI ©3EKTi MaCceTeNepIi IIeNTyAe TOMEHT1 JeHrell aKiMepiHiH 1epOecTirid Ke3eH-
KE3eHIMEH OCKITY;

6) KYpri3UIreH aknapaTTHIK-TYCIHAIPY KYMBICTApbl apKbUIBI KOFaM ©MIipiHiH MaHBI3Ibl MaceleepiH
ety 1e Ka3aKkCTaHIBIKTap IbIH a3aMaTThIK OSJICEHAITITIH apTThIpY.

JKana Kazakcranmbl Kypyaa THIMIII )KEPriTiKTI ©3iH-031 0acKapy MaHbI3bI pei arkapaabl. COHIBIKTaH
KEPrilikTi ©3iH-631 OacKapylbl KYKBIKTBIK PETTey MEH OHBI TIXKipuOede >Xy3ere acelpy Macenenepi
e3eKTimiKKe ne. JKeprinmikTi e3iH-e31 Oackapy opraHmapbl OYTiHTI TaHIa agaMIapAblH €H KOKeHTecTi JereH
TYPMBICTBIK MOCEJICNIEPiH ISl KaHa KOWMaibl, COHBIMEH Oipre JeMOKpPATHSJIBIK KYPBUIBICTHIH HETi3iH
KYPaWThIH a3aMaTThIK KOFaMJIbl KAJIBINITACTHIPY/AA JJa MaHbI3Fa Ue.

Anaiina, >KeprijmikTi e3iH-031 0acKapyIblH OCHIHIIANBIK MaHBI3IBUIBIFBIHA KapamacTaH, Kazakcran
PecrryOnmkaceiHaa JkeprimikTi e3iH-e31 AambITyasiH 2025 »xpurra geiinri TykelppiMaamaceiHna [5]
JKEPriTiKTI ©3iH-631 0acKapy/bl IaMBITYAbIH OapiibIK KarFuaaTTapbl KapacThIpbUIMaraH. TYKbIphIMIamaja
MyH/Iall KaFruaanap peTinae:

1) >KeprijmiKTi MaHBI3ABI Macenenep OOWBIHINA MICHIM KaObUIay MpoIeciHe azaMaTTapAbl KaThICTHIPY
MEH OHBIH OpPBIHJIATYBIH KaJlaranayabl iCKe achIpy/IbIH XKaFaaiiapblH KAMTaMachl3 €TY;

2) TYpFBIHAAP/IBIH MIKIPiH €cenKe amy;

3) >kepruikTi 6acKapy OpraHIapbIHBIH CalIaHOABIFHL;

4) 3aHIBLIBIK;

5) okeprijmikTi e3iH-e31 0ackapy Oprasaapbl KbI3METIHIH  KapHSUIBUIBIFBI, AIIbIKTHIFBI MEH
TYPFBIHAAPABIH alABIHAAFBI €CETITLIIIT;

6) OKeprimkri e3iH-e31 Oackapy OpraHOapbIHBIH YHBIMIACTHIPYIIBUIBIK, JKOHOMHKAIBIK JKOHE
Kap KbUIBIK JepOeCTiri;

7) Keprimikti e3iH-e31 Oackapy OpraHiapbl MEH MEMIICKETTIK OacKapy OpraHIapbIHBIH (YHKIHSIAp
MEH OKUIeTTUTIKTepAl e3apa Oeiicy, opiNTeCTiK MEeH eNiMI3iH KalalblK JXOHEe aybULABIK elliMEeKeHICepiH
JAMBITY IaFbl OIPJIECKEH JKayarKepIIUIiri HeTi31H/Ie e3apa KaTbIHACHI;

8) KepruTikTi MaHBI3IbI MACEIICICPl MICIIY IC )KATITBIMEMIICKETTIK MYICIICP/Ii CaKTay;

9) xepriyikTi 63iH-631 0acKapyAbl MEMJIEKET TaparblHaH KOJIay.

JKorapplma KepceTUIreH Ti3iMze KeprilikTi e3iH-e31 OacKapyabl MJaMbITy[a aca MaHBI3JbI
KaFuJaTTapJbelH Oipi aiiMak Tapuxbl MEH KEPriIKTI JOCTYpAi ecenke any OekiTiiMereH. bysl KarujaHbl
KEPriTKTI ©3i1H-631 OacKapyabl YHBIMIACTHIPY KAaFWAATTAPBIHBIH KaTapblHA JKaTKbI3yFa OO0JIabl, OHBIH
HETi3iH/e KePTuTiKTI ©31H-031 6acKapybl JaMBITYABIH KYKBIKTHIK 0a3achl KaJbIITACATHIH HETI3Ti Hiesiap
MeH Oactaynapabl TYCiHy Kaxer.

Erep ne TyxbsippiMaamana kapacTeipeiiFaH Kaszakcran PecnyOnvkacbiHa TreorpadUsiiblK IKoHE
neMorpadusIbIK CUTIATE OOMBIHINA JKEPTITKTI ©31H-031 OacKkapy MOJeNbepi )KaKblH Tpi3fi Jien TaHbUFaH
engepai (I[Mombima, ®@pannus, [epmanus, Ounnsaaus, Kanama, ABcTpaiusi) MyKHAT TajlJalThiH OoJicak,
OHJIa OJIapJIbIH 0acThl €PEKINEITIKTePIH aHBbIKTayFa OOJIajbl: KaHmal na Oip e3iH-e31 Oackapy Kyieci coj
MEMJIEKETTiH TeorpadusIIbIK, CasiCH, IKOHOMHUKAIBIK, dJIEYMETTIK JaMybIH KOPCETETIH €H allJIbIMEH YJITTHIK
OIeT-FYPBITIKA HETi3ee/i.

Kazipri Kaszakcrannmel, OHBIH JKEpriulikTi e3iH-e31 Oackapy KyHeciH en (aliMakTap) Tapuxbl MeH
KEPriTiKTI 9JIeT-FYPHINITHI €CEIKe ajMail KapacThpy MYMKiH emec. Ce0ebi, Ka3ak >KepiHJeri KeprilikTi e3iH-
e31 Oackapy Tapuxbl OipHelIe XY3XKbUIAbIKTapMeH ecentesnefdi. OHBIH TYIKI HETi3i PYJIBIK-TaWMaIbIK
KaybIMJIACTBIKTApP JIQYipiHAe, OMIpIiH KeIIIei CalThIMEeH yillece TyblHIaFaH. Py akcakaigapbl MEH Taiima
Kecemjiepl KypbUITaiapia >XoHe KOLINCHIICPAIH J>KUbIHIAPBIHAA CalIaHbIl OTBHIPABI, Ojap Jayjapibl
IIely, JKaybIHTepJIep/l KaIbINTaCTHIPy MEH OacKapy CHUSKTHI ekinerTitikrepre ue Oosasl. Ochl karmaiia
PYJBIK KaybIMIap KeH CHIIaTTarbl aBTOHOMUSHBI MEJIEHITT MaHBI3I6I OPBIH aias! [13, 51-58].
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1465 xbuibl AnteiH OpJaHblH KYJAbIparaH yakbIThiHAAa Kaszak XaHIBIFBIHBIH KYPBUTYBIMEH AaaiblK
JIEMOKPATUSHBIH TOCTYPJIEpi 0J1aH opi JaMu TYCTi. Toyke XaHHBIH pedopMaIapbIHBIH HOTIKECIH/IE JaTalTbIK
3aHmap Toyke xauubsiH (1680-1718) arakrer «Keti XKapreiceiHma» Oekitinmi. ATKapy Owdiiri (cynraHmap),
OKINAIK (KeHecTep MEH KypbUITaijiap) jKOHE COT OWJIri CHSKTBI OapiblK OWIIK TapMaKTapbIHBIH, €3apa
TEHrepiMiH OpHBIKTHIpyFa OarbiTranraH «XKeti XKaprer» Typai camamarbl OGapiblK KOFaMIBIK JKOHE
MEMJIEKETTIK HHCTUTYTTapbIH OKIIETTUTIKTEPiH HAKTHI ayKBIPaThIT OepreH.

Hdon ocel Toyke xaH OapiblK OMIIIKTI jKE€Ke ©3 KOJJapblHa AIFBICHI KEJITeH MYparepiik akcyhekrep
OWIITIH TeXEY MEH Tele-TSHIIKTI CaKTay MaKCaThIHa XaH KeHeCl MeH Ouiiep KeHeCiH KypraH. buiep keHeci
OWTIKTIK KaTbIHACTAp >KYHECIHIIE TiKeleH »oHe Kepl OaiIaHBICTHI iCKE achIPaThIH MaHBI3IBI MEMIICKETTIK
OpraHra aHaJIJibl.

Kazak >xepnepinin Peceli unMmIepusCHIHBIH KypamblHa Ke3ekTece Kipyi meH 1718 xbuibl Kazak
XaHIIBIFBIHBIH KYJIayblHa OalTaHBICTHI MATIIANBIK YKIMET OPTANBIKTHIH MYIIECiHEe Colikec aWMaKThl THIMII
Oackapy MakcaTblHIa KaszaK [alachlHa «BEPTHUKAJIBABI OacKapyIsl» €Hrize Oacraapl. Anaiima OCH
YaKBITTapJIbIH ©31HJE KEPrUTiKTI TYPFBIHAAPABIH KYHACTIKTI TYPMBICTBIK MOceIeIepiH Melye KepriliKTi
©3iH-631 OackapyIblH dJIEMEHTTEpiH KoygaHyasl Tamam erTi. OCbIFaH Ccolikec aKCYHeKTep KaTapblHaH
OyaHJOapAbplH afa CYJITaHAapbIH, OONBICTApIBI, aybUTHAimapael (ayputOachl), COHAAW-aK MIEKTEYIi
IOPUCIUKIHUACKIMEH Ouiepi cainay >kyprizingi. Keibip xeprijikTi Mocenenep/i menry MakcaThblHAa aybl
JKOHE OOJIBIC JKMBIHIAPBIH OTKI3yTe pyKcat oepinai [14, 99].

Kazipri KazakcranusiH kommaneictarbl KP  KoHcTHymmsiceiHma sxeprimikTi e3iH-e31 0acKapy.sl
KaJIBIITACTBIPYFa MYMKIHIIK OepeTiH HopMma OekiTinreH. ATa 3aHBIMBI3IBIH 89-0abpiHma «Kazakcran
PecnyOnukachIH/Ia sKepriflikTi MaHBI3bI Oap MacemneNnep/i TYPFbIH XalbIKThIH 631 MIeNTyiH KaMTaMachl3 €TeTiH
KEPTLTIKTI 631H-031 0acKapy TaHBUIAABD) JeN OSKiTKEH.

2007 >KBUTBI €HTI31ITeH e3repicTep MeH TONBIKTEIpynapra colikec KP Koncrurynumscer 8§9-6a0biabIH 2-
TapMarbl Keneciziell penakuusaaa oepinres: «Keprutikri e3iH-e31 0acKapyabl TYPFBIH XaJIbIK TiKeJICH jKy3ere
achIpajibl, COHIAN-aK OJ MOCIHMXATTap >KOHE XAaIbIK TONTAPBl KMHAKBI TYPaThIH ayMakKTapIbl KaMTHTHIH
JKEPTiTKTI KOFaMAACTHIKTapAarel Oacka Ja JKepTuTiKkTi e3iH-e31 0ackapy OpraHmapbl apKbUTBI JKYy3ere
aceIpbuIanbl. JKeprinikTi e3iH-631 6ackapy opraHiapblHa MEMIICKETTIK (YHKIUSIIAP/BI KY3€Te achlpy 3aHFa
coiikec Oepinyi MyMKiH». OCBl KOHCTUTYUMSUIBIK HOpMara CYHEHCEK, JKeprilikTi ©3iH-e31 0OacKapyablH
Oamamaibl TypiepiHe pykcar oepres [2].

Ocpifal KapaMacTaH Ka3aKCTaHABIK KOJNJIAHBICTAFbl JKEPTiTKTI ©3iH-631 O0acKapyAblH KYKBIKTHIK
HETi37epi Ka3aK XalKbIHBIH €XKENJICH Kelie JKaTKaH JIOCTYpJIepl MEH OACT-FYPIBIH KETKUTIKTI JOpexene
JKy3ere achlpyra MyMKiHAIK Oepmeiini. OCBIHBIH HOTIDKECIH/IE Ka3aK XalKbl aTajaH Oanmara Oepimim kele
XKaTKaH OapiIblK IEepiiK JIOCTYpJep MEH OAET-FYPHbIH >KOFanTyAblH aiablHga. COHIBIKTAH aa o3ipre
TYPFBIHIAPBIH KEPTiTIKTI MaHbBI3Abl Mocesenepi Jepbec opi »KayanTsl IIENIyre, KEPriliKTi OWIiK
OpTaH/IapbIHBIH KYMBICBIH OaKpLIay/Ibl iCKe achblpyFa MYMKIHJIIT1 JKOK.

Ocwl cebenTti Oi3re aliMakTap[blH Tapuxbl MEH ©3r€¢ ¢ KEPriliKTi JISCTYpIIepHiH OacKapymarbl
MaHBI3BIH €CKEPY KXKETTIT1 TYbIHaIbI. XKeprimikTi e3iH-031 0acKapy/Ibl YUBIMAACTHIPY MEH KBI3METIH JKOIIFa
KOI0JIa KeJlecifiel oi-mikipsepi 0acIIbUIbIKKA Ty KaKeT.

1. OpOip enge xepriikTi ©3iH-631 GacKapyabl AAMBITY ©31HIIK €pPEeKILIENiKTepre ue, 0J COM eIiH 6TKeH
TAPUXBIMEH, OHBIH TYPFBIHAAPHIHBIH MEHTAIUTETIMEH AaHBIKTATa/bl JXOHE [I€¢ MEMIIEKETTIK-KYKBIKTHIK
WHCTUTYTTAPAbIH J1aMy TUHAMHKAChIHA ©3 SCEPIH TUTI3e/I].

2. JKvHakTanraH Tapuxy TIXKIPUOEHI ecerke aiMacTaH >KOHE OHBI IIbIFapMAIbIIBIKIICH KOJAaHOaCcTaH
KEPTLUTIKTI 631H-031 0aCKapyAblH OHTAIIIEI XKoHE THIMI MOJAEIIH KAJIBIITACTBIPY MYMKIiH eMec.

3. XKeprinikTi ©3iH-631 OacKapyJblH TapUXH JaMYbl €JiMIi3/iH KYKBIKTBIK JIOCTYPIHIH MaHBI3IbI 06JIiri
YKOHE OHBIH 0a3albIK KaFUIaTTapbIH TY3€TY KUBIHFA COFa/IbI.

KopeiTa aiiTkanma, sKeprijikTi ©3iH-631 0acKapy/IbIH CTHXUSUIBIK TYPFBIJIA JKY3€re achIphLIIMAYhl, OHBIH
HETi3re anaThlH OacTamKpl KaruaaTTapbl OONybl THIC JKOHE €H aNJbIMEH eNAIH TapuXbl MEH >KeprilikTi
JOCTYPIIEP/Il ecenKe aly KaruaaThlHa CYHEeHYi OHBIH MBIKTAIl OPHBIFYBIHA AJIBIIT KeJE]Ii.

Kopuvimuinosi

Kasipri yaksITTa MEMJIEKETTiH 9JI-ayKaThl XKaJIbl YWITTHIH KYLI-KyaThIH oHE )KEKEJIeTeH a3aMaTTap/blH
KaOlJeTTepiH THIMII KOJJaHyMEH aHbiKTanaabl. COHIBIKTAH Ja JaMblFaH MEMJICKETTEPIIH KOIIILIIr
KEPriTiKTI ©3iH-631 0acKapyAblH MOJIENIH JKETUIAIpyre YMThUIaAbl. BWIIIKTIH OCBHI JCHreWi MeimiHie
XallbIKKa JKaKblH, JKePriIikTi e3iH-e31 Oackapy oOpraHaapbl TYPFBIHIAPABIH HETi3r  TYPMBICTBIK
KKETTUTIKTEPIH KaHaFaTTaHJBIPY MOCEINeNIepiH Kapaipl, meniei xone Oakpiiaipl. KeprimikTi e3iH-e31
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Oackapyabl YTHIMJIBI KYpFaH >KaFaia KeprilikTi pecypcTap OHTAMIBI )KyMcaJbll KaHa KoWMaid, COHBIMEH
Oipre XambIKTBIH OHJIIKKE JIETCH CEHIMI JKOFapbUIANIbI.

Keprimikti e3iH-e31 Oackapy — caH KbBIpIBI YFBIM. O3IHIH €Xenri opi oii KYHTe CypaHBICKa He
OonMaraH JocTypiepi 0ap Ka3aKcTaHIBIK KEPTiLTiKTI ©31H-031 0ackapy — OYJI JKepriliKTi gamy OarbITBIH
TaHJayJarbl TYPFBIHAAPABIH €piKTi a3aMaTThIK KaTBICYBIHBIH JKOJIBI, )KEPrUTIKTI eMip CalThl MEH TapHuxH-
MOICHH MYPAHBIH TapWUXH EPEKIIEeNiriH CaKTayIblH, TOJBIKKAHABl a3aMaTThIK >KayamnKepHIUTK Ce3iMiH,
QJIEYMETTIK aybI30ipIIiIiK MEeH YKEePriliKTi KaybIMAACTHIKTApAbIH MOACHU OipereiiiriH KajdblITacThIPyIbIH
KOJIBI.

ConppIKTaH Ja OWITIKTI OfaH opi NEMOKpPATHSUIaHABIPY OacKapyAblH THIMIL KYHECIHCI3, KepriiKTi
©31H-031 0acKapyAblH KalbINTACYBIHCHI3 MYMKiH eMec. JKepriiikTi e3iH-e3i Oackapy — Oyi1 OacKapyAbiH
epeKIlle TYpi, OHJA SJCYMETTIK-CasiCH KYHEHIH KbI3MET €Tyl MEMJICKETTIK OackapylaH ThIC eMec, iIiKi
Macelenepi ey e a3aMaTTapAsIH KeHIHeH 9pi OesiceHal KaThICybIMEH aBTOHOMJIBI, KEKeIIe HeTi3ae icKe
acwIpblIabl. JKoHe OYTIiHTI TaHma KEPriTiKTI ©31H-031 OacKapyAbIH pelli TeK aiiMaKTHIK JeHreiie FaHa eMec,
COHBIMEH Oipre )KaJanbIMeMIICKETTIK IeHreiiie, COHai-aK aJIeMIIK ACHIeiie apThII KeJe/i.

Herennik ToxipubeaeH MemiiekeT aepOec ©31 ©3iH-631 OacKapyIbIH KYPbUIBIMBIH Kypa aJIMaiThIHBIH
Kepyre Oomaapl. MyH&mail KypeUTBIMIBI KYpY HIESCHI TOMEHHEH, SFHU JKEPTiTiKTI KaybIMIACTBIK IIeH
TYPFBIHIAPIBIH OacTamMachl apKbUIBI KYPBUTYBl KaKeT. 3epTTey HOTHXKeNepl OKiMAep MEH OKIMHSTTap
XKOFapbl OacCIIBUIBIKTBIH HYCKAYBIHCBI3 TYPFBIHAAD apachblHOa 6©3iH-e31 OacKapylbl KalbIITACTHIpyFa
eIIKAIIAH BIKIAT )KaCaMANTHIHBIH KOHE JIe 9PTYPJIi ChUITAYIapMEH, OKiHIIIKe opall TYPFRIHAAPIBIH 631H-031
OacKapyblH YHBIMIACTRIPYBIHA KEAEPTi KeNTipeTiHiH OalKaTThI.

OcpiFaH OaiyIaHBICTBI ©31H-031 0ackapy Macesenepi OOMBIHIIIA MEMIICKET YIIiH 0acThl MiHAET OOJIBII
JKEPTLTIKTI ©31H-031 0acKapyAblH KYKBIKTHIK 0a3aCchlH KYPY MEH YHBIMIACTHIPYIIBUIHIK KaFAaiIapblH jKacay,
KOJIAMITBI QJIEyMETTIK-casich aTMoc(epa KalbIIITaCThIPy, COHAN-aK KEPTiTKTI 03iH-631 OacKapyapl KeHiHEH
opi KYHICTIKTI KOJJAHY/bl NaMBITy YIIiH OHBIH KOFaMJarbl aFallKbl OacmaigarbliH kacay TaObUTybl THIC
JIETEH Oifra KeJIiK.

2021 xeuimeiH 18 TameeiHma KP  Ilpesmpenti K.-)K. TokaeB «Kazakcranm PecmyOnmkacsiama
KEPriTikTi e3iH-031 Oackapynbl HambITyAblH 2025 >KpUIFa ACHIHTI TYKBIPHIMIAMACBIH OEKITY TypaibD»
Ne 639 XKapreireiHa KOJ KOHIBL.

ConsiMeH KaTap, TykbeIppiMaamMa TeKk bateic engepine OarbITranraH, Oipak barteic emmepiniH
KaJIIBIITACYybl MEH JaMybl Oacka, Ka3zakcTaHHBIH JaMmybl Oacka >XOJNIapMeH JKYpIll KeleTiHIH TapuxTaH
Oalikay KWBIH eMec (omap Kakma, 0i3 kaiimambiz?). OmaH Oesek XKeprulikTi ©3iH-e31 OacKapyIbl JambITy
XaIIBIKTHIH MEHTAJIUTETIHE TOYEI Il XKoHe Jie 0aThIC enepiMeH canblcThipranna KazakcTaHHBIH MOIMEHHUETI,
TYPMBIC-TIPIITITi, 9NET-FYPIBI, ASCTypiepi Mmyiaem e3remie. bipne-Oip »kepme ©6i3 OaThic enmepiHe
yKcamMaliMbI3, 013/1iH aiibIpMaIbIIBIFBIMBI3 J)Kep MeH KoKTel. Ke3 kenreH MeMyeKeTTeri TYPFbIHAAPIbIH 031H-
031 Oackapybl TOJIBIKTall OHBIH YJITTHIK MOJICHHUETIHE, TYPMBIC-TIpIILNIriHe, 9NeT-FYpIbl MEH IJCTYpiHe
TOYyeIIi XoHe ochUIapra Herizaeneni. OcbIHmal miKipre CyleHeTiH Ka3aKCTaH IbIK dKcrepTTep ne Oap [15].

Anaiina, ocbirad Kapamactad TyxbeipeiMaamazna Ionema, @panuus, 'epmanus, Ounnsuaus, Kanaga
JKOHE ABCTpaliusi CHUSAKTBI OaThIC eJACpiHIH ToxipuOeci KeHiHeH Ttajnaanrad. OCBIHBIH HETI3iHJIe
Ka3aKCTaHMBIK JKePTUTIKTI ©3iH-631 OackapyJsl IambITyJa OaThic ejiepiHiH ToxipuOeciHmeri keidip
omicTepAi KOJNIaHy YCBIHBUIFaH. bynm Tocimaep Oi3miH ediMi3fie KaHIIANBIKTHI KOJJIAHBICKA Kapambl?
MyH1ali IETTEeH aJbIl TiKeJeH malaaiany Ke300syIIbUIBIK O0aThIHBI aHBIK,

Iemppireiaga Kazakcran Toyenci3ik anfaH yakbITTaH Oepi baTeic enjepiHe jxeTeM JIeyMEH-ak
OJIAPJIBIH KOFaMBIK WHCTUTYTTApBIHBIH KYPBUIBIMBIH KOIIIpIil allyMeH Kejiemi. AJ, Oyl KOJIBl «KyBII
KETYI» MOJCPHU3AIMsT MOJAETl ©3iHIH MIeKTeYJl EKEHJTiH oJJieKalllaH KOpCEeTKeHiHe KapamacTaH
JKEPriTKTI ©31H-031 0acKapy/ibl KAJILIITACTHIPY MEH OHBIH KbI3METIH YHBIMIACTHIPYIbIH OaTBHICTHIK 9IICTEPIH
EH/IIpyTe YMTBUIBIC JKacay/a. byriHri TaHgarsl Ke300SyIIbIIBIK JKacay (MMHUTANUSIIAY) 9PEKeTi, OHBIH YCTiHE
BatpicTBIH Kypill ©TKEH KOJNBIH KaiTa KYpyAi MMHUTALMsUIAy eTiMi3Ii JYpbhIc JaMmy >KOJbIHA IIbIFapa
anMainapl.

Opman Oenek, XaT eNAiH >KaHAJIBIKTAPbIH KapamaidbiM KOHIBIPY JKOJBIMEH >KEPriliKTi e3iH-e3i
Oackapyabl pedopmanay eHiM Oepmeiini, TinTi KayinTi. byn okarmaiima 013  e3iMi3miH  JgocTypii
MOJICHMETIMI3II JKOFaITaMbI3, aj OipHEIIe JKY3KbUIIBIKTEI KAMTHTBIH KEPriliKTi ©3iH-631 0acKapyIbiH
TapuXbl MEH MOJICHUETIH XKOFaJITyFa MyJjiieM O0JIMaiIbl.

Peceli otapmbLiAbIFbIHA JIEHiH 1€, OJaH KeWiH Jie Ka3aKTaplarbl JKEePTiiKTI ©31H-e31 OacKapyablH
OpraHiapbl COHIIANBIKTHl BIKNAIIBl OONFaHBIH OJIAPJBIH OJKETEKIIIepi ara CyITaHJapMeH MaTiia
IICHEYHIKTEepl Jie CaHaCKaHIbIFbIHAH Oaiikayra Ooiajpl. ©3iH-031 OacKkapyra caiiiay aca MaHbBI3IBI OOJIHI,
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caiflayfa >KeHiCKe >KeTy TyOereimi MaHbBI3IOBI OONFaHBl COHINANBIKTHI caiylayFa JEeHiHri yTriT-HacuxaT
KYMBICTaphl Jay-)KaHKaJFa ymbIparaHbl M. Oye30BTBIH «AOalf KOJBD) IIBIFAPMAachlHAA KOPKEM
CypeTTeNreH.

Anaiifia, Keneni-Malbuiap apacblHaa casicl KYPECTi KYPri3yliH epKeHUETTI 9JiCTepiHiH KOFapblaa
aliTKaHmal JKeTKUTIKCI3iriHe KapaMacTaH, NaNajiblK >KEPrijgikTi e3iH-e31 0acKapy casch MOIEHHETTIH
JIEMOKPATHSUIBIK TYPiH KaJBIITacThIpa alibsl JKoHE OJ KeHiHipek «Amam Opaa»  KO3FaIbICHIHBIH
OarmapiaMaibIK KyKaTTapblHIa alKbeIH KepiHic TanTsl [16].

OHBIH TYIKi HETi31 pyJbIK-TalIaNbIK KaybIMIACTBIKTAp QYipiHe, OMIpAiH KOIIIeli CalThIMEH Yiliece
TyblHAaraH. Py akcakanmapbl MeH Taiilia KeceMmzepi KyppuITaiiiap/ia xKoHe KOLIIeHIUIepIiH KUbIHIapbIH I
CallIaHBI OTBIPABI, ONAp JAayJapibl MICMIy, J>XAybIHTepJIepAl KaJbINTacThIpy MEH OacKapy CHSIKTHI
eKxinerTinikTepre ue Oonapl. Ochl Karnaiiia pyJbIK KaybIMIap KEH CHIATTaFbl aBTOHOMHSHBI HENEHIN
MaHbI3/IbI OpBIH anabl. COHABIKTAH Ja Ka3aK MEHTAJHUTETI TapuxXHu TYPFhI/A KEepPriliKTi e3iH-e31 OacKapyra
TaiibIH eMec Aey KaTe, KepiCiHIIe >KepTilikTi ©31H-631 0acKapyabl JaMBITYIbIH TApPUXH aJFbIIapTTapbl MEH
JOCTYpIEpi CaKTaFaH.

Opra ABHSHBIH €3re XalbIKTapblHAA IiHH, KOJOHEPIIK JKOHEe alMaKThIK MPHHLHUITEPre HETi3leNreH
e3remnie KaybIMIACTHIKTap KaJNbINTACTHL. bipak omapasiH kemmrimiri «Maxamis» artaysIMeH OipiKTipiireH.
Maxa/uisHbIH ~ KaiTtagaHOac oJeyMETTIK aF3a JKOHE KaJlalblK KOHIJIAaMEpaTThlH Oeuiri  peTiHuae
KaJIBIITACYBIHBIH TApUXbl KOHE FachIpyIapJaH 0acray anajbl.

MaxayuistHBIH JKaHallla TapuXbl )KOHE OHBIH KaiTa Jamybsl O30eKcTaH PecryOnMKachIHBIH TYeNCi3IiK
amybIMeH OalJIaHBICTBI. ¥ITTHIK JCTYP MEH OAET-FYPBINTHI, TAPUXTHl KalTa >KaHFBIPTY, YJITTHIK CaHa-
Ce3IMHIH 6Cyi MaXaJUISHbI KaHFBIPTYIbI 1a Ko3Fauel. Maxamis KoHcTutyusaaa OekiTiiin, pecMu MapTede
aNbBl, ON a3aMaTTap/bIH JKEPriTiKTI e3iH-e31 0acKapy opraHbplHA aiHAIAbl JKoHE OWIIK OKINeTTLTKTepi
OEKITLIIIT, KEPTLTIKTI XKepIepAeri aJeyMEeTTIK Maceneep i menryre MyMKIHIIK ainabl. «KepriikTi e3iH-e31
0ackapy Typajbl» XKOHE «A3aMaTTap/blH KUBIHBIHBIH TOPAFachlH (aKCaKaJ[bl) KOHE OHBIH KEHECIHIIepiH
caitiay Typaib» 3aHmap KaObuiaanael. 2017 sxbutkl 3 aknaHaa KaObULIaHFaH «Maxaiiisi HHCTUTYTBIH OJlaH
opi JKEeTUIAIPYIiH Iapanapsl Typanb» O30ekctan [Ipe3uneHTiHiH KapiabiFbl OCH )KYHEH] JaMBITYIarkl )KaHa
Ke3eHHIH OacTamyblHa BIKIMAN erTi. Kasipri yakpITTa Maxamisi HMHCTHTYTHl YaKbIT TajanTapblHa cail
KETUTIIPLIIN OTHIPAJIBI.

Ocrinaiima, 6i3/1iH 3epTTeyNepiMi3 JeMOKPATHSUTBHIK MEMIIEKETTI KYPy MEH MBIKTHI a3aMaTThIK KOFaM/IbI
KaIBIITACTRIPYAAFel KaiiTamanOac WHCTHTYT peTiHAE MaxXalUTHBIH TokipuOeci 0i3re OaThIc enaepiHiH
JKEPriTiKTI 631H-031 0acKapyJarbl TOKIpUOECiHE KapaFraH/1a )KaKblH SKEHIH KopCceTe/I.

Kasak oHe ©30€K XaJIbIKTapbIHBIH TAPUXU-MOJICHH ©3apa KAaThIHACHI FAChIpiIap OOMBI KaJbINTACKaH, OJ
OpTaK OTKeHiIMI3 OeH 0all pyxaHM MypaMmeH HbIFas Tycemi. bi3mi opTak Tii, AiH, MOICHHET IEH IOCTYP
Oipiktipeai. By eTkeHi, Ka3ipri yakpIT IeH OOMAIIaKThl OIPIKTIPETIH Tipi OalIaHBIC, MOHTUIIK JOCTBHIKTHIH
KeriJi.

Koperteiaaputaii xene, KazakcraHHBIH OapiblK casiclt KYHeci CHSKTHI, )KEePTuUTiKTi ©3iH-e31 Oackapy
MHCTHTYTHl KaJIBINITACKAH YaKbITTaH Oepi JepOec KOFaMABIK HMHCTUTYT PETIHIE JKYMBIC aTKapyIblH OH
ToKiprbeciH OoibIHA CiHIPTeH, COHBIMEH Oepri oJaH opi JaMbITYy MEH KeTULIipyai Tanman eteni. OcbiFaH
Ccolikec 3aHHaMAaJIBbIK JKOHE YHBIMIACTHIPYIIBUIBIK TYPFBIIAH TOMEHACTIeH TY>KbIPEIMIAP/Ibl YCHIHAMBI3.

1. Enimizne sxeprimikTi ©3iH-e31 0acKapy/asl JaMBITYIBIH YITTHIK OacTaynapbl KaIBIITACKAH JKOHE oIl
KYHI€ JICHIH ©3CeKTUIIrH KOMMaraHIbIFbIH Oalikayra Oosanbl. KasakcTaHmarbl )KeprulikTi ©3iH-031 0ackapy
JaNalblK JIEMOKPATHsIMEH TiKelel OalIaHBICTBl JKOHE KazaKTapblH YJITTHIK KOJBIMEH acTachlll KaTbIp.
OpbIC OTapUIBUIIBIFEl YaKBITHIHIA J1a JKEPTUTIKTI MoceleNiep/i IIemrye Ka3aKTapIblH AJCTYpil e3iH-e3i
Oackapy Kyieci KonjgaHbUIFaH. KeHecTik Ke3eHje MoCTYpil JKEpriliKTi ©3iH-31 0acKapylbl JKOKOFa
THIPBICKAH/IBIFBIH OaiiKay KHUBIH eMec.

2. XKeprimikri e3in-e3i 6ackapyast KP KoncturymusceiasiH 85-89 GanrapbiHia KamMTy OHBI JaMBITY
YIIiH SKeTKimiKci3. JKanmbel KOHCTUTYHMSIIBIK HOpManap JeKIapaTUBTI cumarra OONAaTBIHBIH eCKEepCek,
KOpCETIIreH HopMaJlap/ia OHbIH 0acThl HEri3Aepl FaHa KaMThUTa bl AL, )KepPriIiKTi 63iH-031 0ackapyasr 2001
KbUTbl KaObuiganran «Kazakctan PecnyOnmkacblHAarbl JKEpPrimikTi MeMyeKeTTiK Oackapy Ttypanb» KP
3aHBIHBIH AsCHIHIA PETTEy TINTi KaTelik Aep edik. by oTaHABIK TeopHsaa KeprilikTi e3iH-e31 6ackapyabl
KEPriTiKTI MEeMJIEKETTIK OacKkapyabIH Oip 0eJiri HeMece OHbI alMacThIPAThIH Oacka Oip TYpi peTiHue Kepyi
KaJIBINTACTHIPIbI. Bi3iH nalibIMaaybIMbI3/ia )KePTiIiKTI MEMIIEKETTIK OacKapy JKepriaikTi ©3iH-e31 backapyra
HeTi3/1eNTyl KepeK. SIFHU KeprilmiKTi >kepAeri 0apiblK 9J1eyMETTiK-39KOHOMHUKANBIK, MOJCHU-TYPMBICTHIK T.O.
MaceNenep €H oyedi JKEPriiKTi KaybIMIACThIKIEH Ierniyi tuic. Llemmimai opbeIHAAyabl KEPrigiKTI
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MEMIIEKETTIK Oackapy aTkapysl Tuic. Ocbl mpuHmmnrepre Herizmene otwipbin, KP «KeprimikTi e3in-e3i
Oackapy TypaibD» 3aHBIH KaObUTIAy KaKeT.

3. XKeprimikri e3iH-631 O6ackapynsl AaMmbITyda KasakcTaH yImIiH MeMIJIEKETTIK Oackapy MeH eHIpIiK
JaMyabl KETUAIPY calaChIHIAFbl THKipHOeci MaHBI3IbI OPi KBI3BIKTHI 16T DKOHOMHUKANBIK BIHTBIMAKTACTBIK
xoHe namy yibiMbiHa (DbBIJ¥) Mymne Oonbim TaOBUIATHIH €NAEpIiH TOKIpUOECiH Herisre aiy aa YIKeH
KaTeiKkTepaiH Oipi. BipiHIIiIeH, aTaIMBII €IASPAiH dJCyMETTIK-29KOHOMUKAIBIK AaMy ACHTEil KOFapHhI,
CKIHIIIJICH OJIAPJABIH TapUXH, YITTHIK JaMy EpeKIICNIKTepi MyijaeM Oacka eKeHi aHbIK. Emimizgeri
KEPrilmiKTi e3iH-031 OackapyAbl AaMbITya YIATTHIK MEHTAIUTET, JAaMy JeHredi >KaFblHaH e3iMi3re
MeWTiHIIe )XaKplH O30eKkcTaH, KbIpFpI3cTalH CUSKTHI T.0. MEMIIEKETTEPAiH OHTANIBI TOKIPHOECIH aTybIMBI3
KaxeT. OOBEKTHUBTIK (akTOpIapAblH KEIIeHIH >koHe OI3MiH emiMi3meri emip cypy JKargaimapblH
€CKepMeCTeH IIEeTEeNAIK MOJeNbAepAl TiKeled Kellipy MEH KONJaHy OpeKeTTepi ofeTTeriien cortcis
asIKTaJIa bl

4. KananplK xepiepme >KepriulikTi ©3iH-631 OacKapyIbl MoclHUXaTTap IeHredinme, COHBIMEH Oipre
aliMaKTBIK KCHECTep HETi3iHAC XKy3ere achlpy o3 JCHrehiHe aTKapyra MyMKiHAiK Oepmetifi. COHABIKTaH
KaJailIiylik aiiMakrapga MeJTeK ayJaHiapAa, KBapTajjaplla HeMece caiiay OKpyrTepi MieKapanapblHIa
e3iH-031 0Oackapy KaybIMIACTBIKTAphIH KYPYIBl KapacTelpy KaxeT. bynm Makcarra >Keprutikti e3iH-e3i
0ackapy OpraHIapblHBIH KaJla OKIMJEpPIMEH MOHE KalalblK aylaH oKIMJIEPIMEH e3apa KaThIHAChIH
3aHHAMAJIBIK TOPTIMIIEH PETTEY KaXKET.

5. Emimizme Kypri3inreH MeMIeKeTTiK OacKapy calachlHAAFel pedopMalapisl Tajnay HOPMAaTHBTIK-
KYKBIKTHIK 0a3a KaJbINTaCTHIPY peOpMaHBIH COTTI OONYBIHA TEK KOJAMIIBI JKaFIail KacalTHIHBIH KOPCETEIi.
Ke3 kxenren pedopmaHbl, COHBIH iMIiHAE KEPTLTIKTI ©31H-631 OacKapy/ bl JaMBITYIBI ICKE achIpaThiH agaMzaap
eKeHi eckepinMeii keieni. KepriikTi e3iH-031 6acKapysl 1aMbITy OHBIH 3aHHAMAJBIK KAMTaMachl3 eTyMeH
KaTap, OHBI iCKEe achIpaThIH a3aMaTTap MEH JKepPriiKTi aTKapy OpraHAapbIHBIH MaMaHIApPBIH OKBITYMEH
Karap JXypyi KakeT. A3amMarTap MEH oKIMIIUTIKTEpAiH MaMaHAapbIH OKBITY — >KEPTiUIKTI ©3iH-631 6ackapy
WHCTUTYTBIH THIMII €HIIpy MEH TYPFBIHIAPABIH JXKEPTiuTiKTI MaHbI3bl 0ap Maceleneplli TalKbuiay MeEH
IeTryre KaThICYbIH KEHEUTYMiH KeTIii.

6. Kes kenren enye >keprifiikTi 03iH-e31 6acKapybl JaMBITY ©31HIIIK epEeKIIETIKTepre Ue, O COM eIIiH
OTKEH TapUXBIMEH, OHBIH TYPFBIHAAPBIHBIH MEHTAINTETIMEH aHBIKTANIA/bI KOHE 1€ MEMIICKETTIK-KYKBIKTBIK
WHCTUTYTTApABIH JaMy TWHAMHKAChIHA ©3 ocepiH Turisemi. JKeprimikri e3iH-e31 OacKapyabl AaMbITyIa
TapuxXud TOKIpHUOE ecemlKe abIHBIN, OHBl KONJaHyFa MIBIFAPMAIIBUIBIKICH, KEMmIeHI KeIyre THiCITi3.
XKeprinikri e3iH-631 OacKapyAblH TapUXbl €IIMI3AIH JAaMybIHBIH MaHBI3ABI O6Jiri KOHE ajiarbl
KaObUTHaHaTHIH «KepriikTi e3iH-031 0ackapy TypainbD» 3aHHBIH 0a3aiblK KaFUAAThl OOJBIT « AMaK TapHUXbI
MEH JKePTUTIKTI JIOCTYPAl ecernke ary» OOIyhI THIC.
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b.K. Aiitumos, /[.T. HypOek

IIpaBoBbIe U OPraHU3alUOHHBIE 0COOEHHOCTH PAa3BUTHS CAMOYIIPaABJIEHUS
B PecnyOsinke Ka3zaxcran

Lenpro nccaenoBaHus ABIAETCS OMpENeNeHHe NCTOPUKO-TPAJIUIHOHHON KOHIIENIINY HAIIMOHAIBHBIX OCHOB
MECTHOTO camoympasieHus B Pecry6ike Ka3axcTaH ¢ aknmeHTOM Ha TEOPHUIO U NPAKTHKY MECTHOTO CaMo-
YIpaBJIeHHs], aHAIN3 OCHOBHBIX HPOOJIEM pa3BUTHS MECTHOTO CaMOYIIPABJICHMSI B HACTOSINEE BPEMsl, BBISB-
JICHHE OCHOBHBIX 0apbepoB B ()OPMHUPOBAHMH €TI0 HAMOHAIBLHOH MOJENH M NPeIoCTaBlIeHIe HEOOX0ANMBIX
3aKOHOJIATENIPHBIX IPEII0KEHHH II0 €€ COBEpIIEHCTBOBAHUIO. ABTOpPAMU PAaCKphITa BaXKHOCTb Pa3BUTUA
MECTHOI'O CaMOYIIPaBJICHHsI B CTPaHE B HACTOsILEEe BpeMs, IIPOaHAIU3UPOBaHbI BONIPOCH], YUUTHIBACMbIE IIPH
pa3paboTKe ero HaMOHATBHON MOJENH, PACCMOTPEHBI COOTBETCTBYIONIHNE 3aKOHOIATEIbHBIE TPEIOKEHHS.
B pesynprare npuMeHEHUS] HCTOPHKO-IHAIEKTHYECKOTO METO/[a BBISBICHA IIPEEMCTBEHHOCTh MCTOPHHU CTa-
HOBJICHHSI MECTHOTO camoympasieHus B Kaszaxcrane u ero HemocrarouHoe paszButue. Kpome Toro, B xofe
MPOBE/ICHUS HCCIEIOBAHUS OBLT IIPOBECH MPABOBOM aHAIN3 CYIIECTBYIOLIETO 3aKOHOATEILCTBA O MECTHOM
CaMOYTIPABJICHUN U METOJOM CHHTE3a BBISBICHBI IIPOOENEI B €0 KOMIIOHEHTaxX. B mensx moyHoro aHaimsa
pa3sBUTUSA MECTHOI'O CaMOYIIPABIICHUS B JPYTHX CTPaHAX, €ro COIPSDKEHHsSI C Ka3aXCTAaHCKUM OIIBITOM TaKkKe
OCYILIECTBJIEH CPaBHUTEJILHO-TIPAaBOBOM aHamu3. B pe3ynpTare ucciaeoBaHUs ¢ IOMOILBIO IPABOBOIO aHaNHU-
3a CHCTEeMaTH3UPOBAHbI 3aKOHO[ATENIbHBIC M OPraHU3alOHHBIE IPOOIEMBI MECTHOTO CaMOYIIPaBICHUS, pa3-
paboTaHBI IPENIOKEHHS B 3aKOHOAATENBCTBO C LENBI0 €r0 COBEPIICHCTBOBAHUS. M3ydnB TeMy, ObIIN BBISB-
JIeHBI HEyYTEHHBIC MOMEHTHI B COBEPIIEHCTBOBAHUH MECTHOTO caMoyTpasieHns B Kasaxcrane n paccmotpe-
HBI HAalIMOHATBHBIE, ICTOPUYECKNE U PETHOHAIBHBIE OCOOCHHOCTH €r0 Pa3BUTHSI.

Kniouesvie crosa: camoynpapieHHe, TOCYAapCTBEHHOE YIIPaBICHUE, TOPOJCKOE CaMOYTpaBIeHHE, coolIe-
CTBO, )KUTEIIb, IPABO MECTHOTO JKUTEJIS,, aKHM, HHTEPECH! 00IIECTBEHHOCTH, JIMYHBIE HHTEPECH, OajlaHC.

B.Zh. Aitimov, D.T. Nurbek

Legal and organizational features of the development of self-government in the
Republic of Kazakhstan

The purpose of the study is to determine the historical and traditional concepts of the national foundations of
local self-government in the Republic of Kazakhstan with an emphasis on the theory and practice of local
self-government, analyze the main problems of local self-government development at the present time, identi-
fy the main barriers in the formation of its national model and provide the necessary legislative proposals for
its improvement. The article reveals the importance of the development of local self-government in the coun-
try at the present time, analyzes the issues considered when developing its national model, and considers rel-
evant legislative proposals. As a result of the application of the historical-dialectical method, the continuity of
the history of the formation of local self-government in Kazakhstan and its insufficient development is re-
vealed. In addition, during the study, a legal analysis of the existing legislation on local self-government was
carried out and gaps in its components were identified by the synthesis method. In addition, during the study,
a legal analysis of the existing legislation on local self-government was carried out and gaps in its compo-
nents were identified by the synthesis method. To fully analyze the development of local self-government in
other countries, its interface with the Kazakh experience, a comparative legal analysis was also carried out.
As a result of the research, with the help of legal analysis, the legislative and organizational problems of local
self-government are systematized, proposals for legislation have been developed to improve it. Having stud-
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ied the topic, the unaccounted moments in the improvement of local self-government in Kazakhstan were
identified and the national, historical, and regional features of its development were considered.

Keywords: self-government, public administration, city self-government, community, resident, the right of a
local resident, akim, public interests, personal interests, balance.
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Citizenship termination of the Republic of Kazakhstan
(legal regulation issues)

The article illustrates problematic legal regulation issues and formalizes the termination of Kazakh citizenship
practice and its registration in a loss case. Citizenship termination is considered a continuing legal relation-
ship, which has stages, conditions, and legal regulation in the law and by-laws. The features analysis of the
citizenship termination in the legislation of the Republic of Kazakhstan and foreign countries was carried out.
The research purpose is a comprehensive analysis of the theory and Kazakh citizenship termination practice,
the problems identification in the termination registration process of citizenship, and the ways development to
solve them. The research is carried out by general scientific and special legal methods; analysis and generali-
zation of theoretical provisions and legal norms, and implementation practice are used. Citizenship cessation
is regarded as a continuing legal relationship. Based on the comparative legal method, the main trends in the
development of the legal institution “citizenship termination™ at present is revealed. The research goal is the
provision on the need to improve the institution of “citizenship termination” in the law and by-laws. In con-
clusion, it is proposed to correct the legal norms of the Law “On Citizenship”, addenda to by-laws regulating
Kazakh citizenship termination to simplify and streamline the procedure for citizenship termination.

Keywords: citizenship, mono-citizenship, legislation on citizenship, citizenship termination, citizenship loss,
second citizenship.

Introduction

In modern conditions, the Republic of Kazakhstan citizenship legislation contains legal norms that in
practice lead to difficulties in their implementation for the people majority who cannot formalize the citizen-
ship termination in the event of its loss promptly. This problem is relevant and needs to be addressed because
when analyzing information from social networks, a fair majority is concerned about the formalizing issue of
Kazakh citizenship termination, in case the person accepts another state citizenship [1]. The research rele-
vance of this problem is determined by the need to solve the problem, which consists of the fact that only
mono-citizenship is recognized in Kazakhstani legislation [2]. Based on constitutional norms, Kazakh citi-
zenship is lost when a person gets the citizenship of another country; gets the another state civil service, as
well as on other grounds that exclude this person from being a citizen of the Republic of Kazakhstan [3]. At
the same time, the established one-month period for processing the citizenship termination, as a rule, is not
sufficient to fulfill all the requirements of by-laws regulating the procedure for citizenship termination. An
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important problem is also the low level of legal culture around the population since majorities who have re-
ceived citizenship of other states have not formalized the termination of Kazakh citizenship.

Since gaining independence, 4.2 million people have left the Republic of Kazakhstan. 2.5 million of
them went to Russia, more than a million — to Germany, about 225,000 — to Ukraine, 70,000 — to Belarus,
27,000 — to Greece, 8,000 — to the Czech Republic, and 6,000 — to Poland. About 75 thousand went to
Asia, including 20 thousand — to Turkmenistan, 13 thousand — to Israel, Uzbekistan, Kyrgyzstan, 7 thou-
sand — to Turkey, 36 thousand — to the USA, 13 thousand — to Canada, more than 2 thousand — to Mali,
about a thousand — in Libya, as well as in other countries [4]. Many of these persons, having received for-
eign citizenship, due to their lack of legal norms knowledge, did not formalize the termination of Kazakh
citizenship, having missed the established monthly period. Based on the administrative law norms, all these
persons committed an administrative offense, for which a fine of 200 monthly calculation indices is provid-
ed, which in 2023 is 690,000 thousand tenge [5]. At the same time, based on the applying administrative
norms practice, bringing to administrative responsibility is possible when a person is in the territory of the
Republic of Kazakhstan if it is established that this person, being a foreign citizen, has not formalized the
Kazakhstan citizenship termination.

The main research purpose is identifying problems in the field of formalizing the Kazakh citizenship
termination in the citizenship loss event, to analyze the concerns of the practical application of legal norms
governing the citizenship termination, as well as problems arising from the observance, execution and using
the Law “On Citizenship of the Republic of Kazakhstan” and the legal norms contained in by-laws of the
Ministry of Internal Affairs and the Ministry of Foreign Affairs of the Republic of Kazakhstan.

As the research objectives, questions aimed at achieving the goal of the research are considered:

- Information consideration in social networks, which contains problems related to the legal norms im-
plementation regarding the Kazakh citizenship termination from persons who have another state citizenship.

- Constitutional norms analysis containing the requirements for sole citizenship and the law “On Citi-
zenship of the Republic of Kazakhstan”.

- Legal norms comparison contained in the Republic of Kazakhstan Constitution on citizenship with the
norms contained in the law “On Citizenship of the Republic of Kazakhstan and by-laws.

- Administrative law norms comparison with constitutional law in terms of bringing to administrative
responsibility persons who do not comply with the requirements of by-laws in the citizenship termination
field.

- Proposals development aimed at harmonizing relations in the field of citizenship termination of the
Republic of Kazakhstan to create opportunities for effective legal norms implementation and eliminate ob-
stacles in the implementing process of Kazakhstan citizenship termination.

In the theory and methodology of law, gaps are identified due to conflicts and theory of law in relation
to the interpretation of ongoing legal relations of an abstract nature and legal states. Citizenship as a legal
phenomenon can be considered as a basic element of the constitutional status of an individual and at the
same time as a continuing legal relationship that binds a person to a particular state. At the same time, the
problem of understanding citizenship as a legal and political phenomenon arises, since the question arises of
the need for a person to understand and realize this legal and political connection, its essence and the rights
and obligations arising from it.

Citizenship, in modern conditions, is defined as a stable legal or political-legal relationship between the
state and a person, which imposes mutual rights and obligations [2]. At the same time, stability is defining
these relationship elements, which can be considered as a legal relationship between a citizen and the state.
Considering citizenship as a legal relationship, one can note the continuing nature of this legal relationship.
In the law theory, such legal relations are defined as abstract and ongoing legal relations that determine the
legal status or a special person's legal status. A legal citizen is realized through the rights, duties, and legiti-
mate interests that are carried out by a citizen or are potential opportunities that can be realized. Accordingly,
legal norms fix the citizen's ability to exercise their rights, defining these opportunity limits. Thus, citizen-
ship is one of the main conditions for individual rights realization, in turn, forming legal relations of an ab-
stract nature, which implementation is possible, as a rule, subject to the awareness and understanding of each
individual. At the same time, legal culture, which includes knowledge and legal norms understanding, as
well as a positive attitude towards them, plays an important role in citizenship implementation as a special,
abstract, and lasting legal relationship. Knowledge and citizenship understanding as a legal relationship pre-
supposes the fulfillment by a citizen of the rights and obligations arising from the citizenship state, as well as
the rights and obligations arising from the need to realize citizenship as a legal relationship. At the same
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time, it is important to resolve the presence or absence of a continuing legal relationship issue of an abstract
nature if a person does not know about his duties, and, accordingly, does not perform these duties voluntari-
ly. The understanding issue of the abstract legal relationship arises since legal liability is provided for failure
to fulfill a legal obligation, which may be due to failure to fulfill the obligations stipulated by this legal rela-
tionship. Accordingly, bringing to legal responsibility confirms the continuing existence an abstract legal
relationship between the person and the state. This raises the question of whether it is important and neces-
sary for a person who is one of the parties to such a legal relationship to understand his role in this legal rela-
tionship, his rights, and obligations, or whether this aspect is not important and decisive when considering
citizenship as a legal relationship. In our opinion, it is important to take measures to improve the citizen's
legal culture to form a citizenship understanding as a legal relationship in which a citizen is in a continuous
relationship, while not only the legal nature of this relationship but also the citizenship political component,
which determines the state formation is a great importance as the republic form. From the author's point of
view, further Kazakh citizenship institution modernization is necessary on the liberalization principles basis,
humanism, scientific character, democracy, and pluralism. Thus, the current stage of national legislation and
law enforcement development practice in the field of citizenship requires a mono-citizenship institution re-
thinking and procedure improvement for terminating citizenship on a citizenship loss basis. The recommen-
dations proposed in the article will allow for preserving the complementary nature of the considered legal
norms, giving them complexity and consistency with the capabilities of the individual in the implementing
process of the Kazakh citizenship termination.

Methodology and research methods

To achieve objectivity, completeness, and comprehensiveness of the research results, general scientific
and special methods of complex cognition were used. Their use is due to a systematic approach, thanks to
which the citizenship termination in their unity and interrelation problems is considered.

The research methodological basis is a scientifically based approach to the problem research of citizen-
ship termination legal regulation in its loss case and exit from it, as well as the prospects for overcoming
these problems.

In the research course, private-scientific methods were used. The sociological method made it possible
to take into account the social factors totality that are outside the law sphere, but which have a great influ-
ence on the legislation implementation on citizenship by persons who have another state citizenship. Using
the comparative method, in conjunction with general scientific analogy and generalization methods, the gen-
eral and particular were identified in the protection field of people’s rights observance that have lost Kazakh-
stani citizenship, but without formalizing it in the proper manner following the Kazakhstani legislation re-
guirements. The formal legal method was used in the law and legal practice norms analysis of the term defi-
nition, the identification of signs of legal phenomena, and their classification implementation. Through the
legal hermeneutics method, new approaches to the legal terminology formation in the citizenship termination
implementation field of the Republic of Kazakhstan are determined.

Results

As a result of the research, the following was identified:

In the Constitution of the Republic of Kazakhstan, in the tenth article, the provision is fixed that Kazakh
citizenship is acquired and terminated following the law, and is uniform and equal regardless of the grounds
for its acquisition, the provision is also fixed that “another state citizenship is not recognized for a citizen of
the Republic” [3]. This norm-principle establishes the determining nature of the citizenship institution for
Kazakhstani statehood and citizens' legal status. The Decree of the Constitutional Council of December 1,
2003 states that the meaning of this constitutional and legal provision provides for the unacceptability of
multiple citizenship in the Republic, including dual citizenship. The general provisions, principles, and
norms provided for in the Constitution, relating to the foundations of the sovereignty, independence, and
constitutional order of the Republic, are provided and protected, first of all, by the Constitution, and only
then — by normative legal acts of lesser legal force based on it. Accordingly, the norm-principle established
in the Basic Law on non-recognition of another state citizenship for a citizen of the Republic contains the
rule: if a citizen of the Republic acquires another state citizenship, then he does not retain Kazakhstan citi-
zenship from the corresponding registration time of the free person will. By the imperative norm of para-
graph 3, Article 10, Constitution, the citizenship termination of the Republic must be carried out in a simpli-
fied (registration) procedure, as provided for in citizenship loss cases. At the same time, the Resolution of the
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Constitutional Council determines that the Constitution, not being able to regulate the issues of citizenship
loss by another state person due to these relations' international nature, provided for a self-sufficient mecha-
nism for protecting one's statehood, contained in paragraph 3, Article 10, Constitution. This constitutional
principle has found further development in the Law “On Citizenship of the Republic of Kazakhstan” and in-
ternational documents, in which the Republic participates, based on the analyzed norms of the Constitution
and not contradicting them [6]. The international treaty norms contain similar mechanisms that multiple citi-
zenships prevent cases. Thus, the provisions of the Agreement between the Republic of Belarus, the Repub-
lic of Kazakhstan, the Kyrgyz Republic and the Russian Federation on a simplified procedure for acquiring
citizenship of February 26, 1999; Agreement between the Russian Federation and the Republic of Kazakh-
stan on a simplified procedure for acquiring citizenship by citizens of the Russian Federation arriving for
permanent residence in the Republic of Kazakhstan, and citizens of the Republic of Kazakhstan arriving for
permanent residence in the Russian Federation, dated January 20, 1995; Agreement between the Republic of
Kazakhstan and the Republic of Belarus on a simplified procedure for acquiring citizenship by citizens of the
Republic of Kazakhstan arriving for permanent residence in the Republic of Belarus, and citizens of the Re-
public of Belarus arriving for permanent residence in the Republic of Kazakhstan dated January 17, 1996;
Agreements between the Republic of Kazakhstan and Ukraine on a simplified procedure for the acquisition
and citizenship termination by citizens of the Republic of Kazakhstan permanently residing in Ukraine and
citizens of Ukraine permanently residing in the Republic of Kazakhstan, and the prevention of cases of state-
lessness and dual citizenship dated May 19, 2000, provide for the resolution of issues of acquiring citizen-
ship of one state with simultaneous termination (loss) of citizenship of another state. Thus, the Constitutional
Council of the Republic of Kazakhstan considers that under the requirements of paragraph 3 of Article 10 of
the Constitution of the Republic, a person who is a foreign citizen cannot simultaneously be a citizen of Ka-
zakhstan. Accordingly, the Constitutional Council of the Republic of Kazakhstan concerning this issue de-
cided: “The norm of paragraph 3 of Article 10 of the Constitution of the Republic of Kazakhstan — “citizen-
ship of another state is not recognized for a citizen of the Republic” — should be understood as the unac-
ceptability in the Republic of Kazakhstan of multiple, including dual citizenship. This means that a foreign
citizen is not simultaneously a citizen of the Republic of Kazakhstan. The constitutional principle “the citi-
zenship of another state is not recognized for a citizen of the Republic” is ensured by the following mecha-
nism, arising from the meaning of paragraph 3 of Article 10 of the Constitution of the Republic of Kazakh-
stan: if a citizen of the Republic of Kazakhstan acquires another state citizenship, then from that moment he
does not retain the citizenship of the Republic of Kazakhstan” [6]. Thus, the Constitutional Council unequiv-
ocally determines the loss moment of Kazakhstani citizenship, giving an official interpretation of the Consti-
tutional norms, the Constitutional Council decision, which has entered into force, is binding on the entire
Kazakhstan territory, is final and not subject to appeal. At the same time, at present, the Constitutional Coun-
cil decisions are the current law, and the established Constitutional Court of the Republic is the legal succes-
sor of the Constitutional Council.

Even though at the constitutional level the issue of Kazakh citizenship loss moment has been unequivo-
cally resolved, Article 37 of the Law of the Republic of Kazakhstan “On Citizenship” stipulates that citizen-
ship of the Republic of Kazakhstan is terminated on the registration day of its loss by state bodies. At the
same time, in practice, many people who left the country received foreign citizenship and did not go through
the procedure for registering the loss of Kazakh citizenship and, accordingly, can be considered simultane-
ously as two-state citizens. This period between the foreign citizenship adoption and the registration of the
Kazakh citizenship loss can be extended for a long period from several months to several years and decades.
At the same time, Article 37 provisions of the Republic of Kazakhstan's “On Citizenship” law, most likely
suggest considering the citizenship loss a process that has its stages, the passage of all stages, the citizenship
loss process can speak of the citizenship loss in the final stage. At the same time, attention should be paid to
determining the person's legal status who is in the registering process of the citizenship loss, from the mo-
ment the legal status of citizenship loss arises to the final stage of “citizenship termination”. Attention should
be paid to the lack of serious scientific research in legal science on the citizenship loss problems and citizen-
ship termination and, accordingly, research of the legal status of an individual in the process of notification
and citizenship loss registration, as well as consideration for the contradictions absence with the provisions
of the Constitution on the dual citizenship non-recognition. At the same time, the provisions of the Constitu-
tion on mono-citizenship and the official interpretation of the Constitutional Council that Kazakh citizenship
is lost at the time of foreign citizenship acceptance are the basis for such studies. An important registration
element of the citizenship loss is the Kazakhstani passport (identity card) surrender as well as the provision
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of accompanying documents (application, questionnaire, notarized copies, etc.) package, which is considered
by the migration authorities of the Republic of Kazakhstan and, if they do not meet the requirements, can be
returned to the applicant. Citizenship termination is regulated by Chapter 3 “Citizenship termination” of the
Law of the Republic of Kazakhstan “On Citizenship of the Republic of Kazakhstan”. Citizenship of Kazakh-
stan determines a stable political and legal relationship of a person with the state, expressing the totality of
their mutual rights and obligations. At the same time, citizenship of another state is not recognized as a citi-
zen of the Republic of Kazakhstan. The same chapter lists the grounds for citizenship termination: 1) citizen-
ship renunciation; 2) citizenship loss 3) citizenship deprivation [2]. At the same time, the term for citizenship
termination in Article 37 “Calculation of the period for acquiring and terminating citizenship” of the Law of
the Republic of Kazakhstan On Citizenship [2] is defined as follows: “Citizenship of Kazakhstan is terminat-
ed on the day: 1) Issue of the Decree of the President of the Republic of Kazakhstan on citizenship renuncia-
tion. 2) Entry into legal force of the court verdict on citizenship deprivation. 3) Loss registration by state
bodies. 4) Registration of withdrawal from the citizenship of the Republic of Kazakhstan in the manner pre-
scribed by interstate agreements of the Republic of Kazakhstan” [2]. In this case, for example, from the citi-
zenship loss moment, before its registration, a rather long time may pass. Following the Code of Administra-
tive Offenses of the Republic of Kazakhstan, persons who fail to report the adoption of foreign citizenship
within a month are subject to a fine of 200 monthly calculation indices or administrative expulsion from the
country [5]. Thus, it is assumed that a person who has lost their citizenship in Kazakhstan will apply within a
month.

To register the citizenship loss, a person permanently residing in the territory of the Republic of Ka-
zakhstan and who has acquired the citizenship of another state shall, within thirty calendar days, submit the
following documents to the internal affairs bodies:

1) an application for citizenship loss registration of the Republic of Kazakhstan in any form;

2) passport and (or) identity card of the Republic of Kazakhstan citizen (original); in case of loss of the
passport and (or) identity card of the Republic of Kazakhstan, the person shall give a written explanation.

3) a passport copy of a foreign state citizen or a document confirming the presence of foreign citizen-
ship;

An official draws up a protocol for the identity documents seizure [3].

Registration of the citizenship loss of persons permanently residing outside Kazakhstan is carried out by
foreign institutions, based on documents confirming the existence of the conditions provided for in the Law
“On Citizenship”, foreign institutions draw up a conclusion on the registration of the citizenship loss of the
Republic of Kazakhstan of persons permanently residing outside the Republic of Kazakhstan, according to
the established in the Rules form [7]. A person permanently residing outside the Republic of Kazakhstan and
who has acquired the citizenship of another state, to register the citizenship loss of the Republic of Kazakh-
stan, submits the following documents to the foreign office:

1) Application for registration of the citizenship loss of the Republic of Kazakhstan in any form;

2) Citizen passport of the Republic of Kazakhstan (original);

3) A copy of the passport of a citizen of a foreign state or a document confirming the presence of for-
eign citizenship;

4) A copy of the decision to leave for another state for permanent residence or a document confirming
permission to leave for another state for permanent residence [8]. At the same time, it is very difficult to pro-
vide a copy of the decision to leave for another state for permanent residence or a document confirming per-
mission to leave for another state for permanent residence, if the person has acquired citizenship abroad.
Thus, the problem of registering citizenship loss arises, which is associated with a complex procedure and a
list of documents required for registering the loss of citizenship.

Discussion

An analysis of scientific publications allows us to state that the Kazakh citizenship loss problem has not
been given sufficient attention, since the problem under consideration has not been disclosed at the scientific
level. At the same time, it should be noted that a comparative analysis of the articles regulating citizenship
termination as a continuing legal relationship or the constitutional status of an individual involves considera-
tion of these issues at a theoretical level. Since citizenship is a legal relationship, the emergence, termination,
and existence of it is due to legal facts, while the presence of citizenship in a person can also be considered a
legal fact. In the theory of law, there are different approaches to understanding and defining legal facts, in-
cluding ongoing legal facts and abstract legal concepts [9]. At the same time, some authors consider a legal
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fact as a basis for the emergence, legal relationship change, or termination. Accordingly, citizenship can be
considered as a continuing, abstract legal relationship that arises, changes, or terminates depending on the
conditions defined in the legislation. An important aspect of the Kazakh citizenship loss is its registration,
which means the termination of this legal relationship of a person with the state. Being in continuous com-
munication, the citizen and the state interact in the legal field, often not understanding the whole range of
legal and political rights and obligations that arise or should arise in the implementation of citizenship as a
political and legal relationship. Accordingly, understanding and awareness of this relationship is not a man-
datory feature, while the absence of the fact of citizenship termination confirms its existence.

In modern conditions, a fairly large number of persons with “dual citizenship” are revealed, which,
most likely, should be defined as “second citizenship”, since dual citizenship is regulated by an international
treaty between the two states. Such an international treaty imposes on a citizen of both states the rights and
obligations that are agreed upon in this treaty. The second citizenship is possible in the absence of categori-
cal norms on the prohibition for a citizen to simultaneously have the citizenship of another state. The pres-
ence of a second citizenship, as a rule, in the territory of the country does not add any additional rights and
obligations, since many states allow the presence of another citizenship. This is a fairly common practice,
since it is very difficult to identify such persons, in addition, many states have abandoned the practice of re-
quiring confirmation of the renunciation of previous citizenship when accepting this person as their citizen-
ship. Second citizenship is allowed in the UK, Germany, USA, Canada, Montenegro, Malta, Cyprus, and
other countries. Currently, Russia has also waived the requirement to prove renunciation of the former citi-
zenship when accepting Russian citizenship. The practice, which does not require, when accepting citizen-
ship, a confirming document on renunciation of the previous citizenship, is due to the complexity, and often
the impossibility, of identifying persons with second or third citizenship. This factor hinders the effective
implementation of constitutional norms on the non-recognition of the citizenship of another state for citizens
of Kazakhstan. At the same time, many persons with second citizenship are not aware of their relationship
with this or that state, and, as a rule, do not think about an abstract and lasting legal relationship — Kazakh
citizenship.

A rather complicated procedure for issuing a permit to leave for permanent residence abroad is provided
for ensuring the rights of citizens and the state, in respect of which various obligations may not be fulfilled.
This aspect is also important when registering the loss of citizenship, since persons who have acquired the
citizenship of another country must also issue an exit permit, or when registering the citizenship termination,
submit documents stating that they have either fulfilled their obligations, or all interested persons do not have
maintenance claims. At the same time, persons who have left for another country, as a rule, do not seek to
formalize the loss of Kazakh citizenship, since the procedure for terminating citizenship seems rather com-
plicated for these persons.

Conclusions

Thus, based on the research, to optimize the procedure for citizenship termination on the loss basis,
withdrawal, and citizenship deprivation, we consider it appropriate to propose the following.

It seems necessary, based on the Decree of the Constitutional Council, December 1, 2003 (emphasizing
the imperative of the norm, paragraph 3, Article 10, Constitution that the citizenship termination of the Re-
public should be carried out in a simplified (registration) procedure), to provide for a simplified procedure
for the notification nature of registration of the loss of Kazakh citizenship. This can be realized in the docu-
ments confirming the presentation of the adoption of foreign citizenship basis and a decrease in the number
of documents required for registration of the citizenship termination.

Accordingly, in our opinion, it is possible to delete subparagraph 4 from paragraph 24 of the Rules for
accepting, processing, and considering foreign institutions of the Republic of Kazakhstan applications on
issues of citizenship, loss, and deprivation of citizenship, and determining belonging to citizenship [8]: “A
copy of the decision to leave for another state for permanent residence or a document confirming permission
to travel to another state for permanent residence. In our opinion, the registration of the citizenship loss can
be carried out through the Conclusion on the registration of the citizenship loss of persons permanently resid-
ing outside the Republic of Kazakhstan based on documents confirming the acquisition of citizenship of an-
other state.

This research was funded by the Science Committee of the Ministry of Science and Higher Education of
the Republic of Kazakhstan (Grant No. AP14870745).
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A.B. Typnaes, A.K. bl0ObIpaii

Ka3zakcran Pecny0/iuKachbIHBIH 2a3aMATTBHIFBIH TOKTATY
(KYKBIKTBIK peTTey MaceJeepi)

Maxkanana Kaszakctan a3aMaTTBIFBIH TOKTAaTKAaH »JKOHE JKOFANTKAH OKaFjaiiia TipKeydiH TKipHOETiK
pociMaenyi MeH KYKBIKTBIK PETTEYIiH Mocenenepi KapacThIpbUIFaH. A3aMaTTHIKTBIH TOKTATBUTYBI Oenrini 6ip
3aHIap MEH 3aHFa TOyeJIl aKTileple Ke3eHAepi, IapTTapbl MEH KYKBIKTBHIK PETTeNyl aHBIKTAJIFaH Y3aK
KYKBIKTBIK KaThIHAac peTinnae kepceriired. Kasakcran PecriyOnukacsl MeH IIeT enjiepieri 3aHHaMalnapbiHIarbl
a3aMaTTBIKTBIH TOKTATBUTYy epeKIIeTiKTepiHe Tanmay >KypriziareH. 3epTreyni Makcatel — Kasakcran
a3aMaTTBIFBIH TOKTATy TEOPHSCHl MEH TaXipHOeciHe KeIIeHAl Taljay JXKYpridy, a3aMaTTHIKTBI TOKTATYyHbI
pecimey Ke3iHaeri Macesenep/i aHbIKTay KHe OJap/bl LISy JKOJIAAphIH 33ipiiey. 3epTTey *Kallbl FEUIBIMH
JKOHE apHailbl KYKBIKTHIK OJIiCTEp apKbUIBl JKY3€re achIPbULIBI, TEOPHSUIBIK epexesiep MEH KYKBIKTHIK
HOpManap/pl TajJay >KOHE JKajlbLiay, ONapibl XKy3ere achlpy TIKIpHOeci KOJIaHBLIIBL. A3aMaTTBIKTBI
TOKTATy ¥3aK Mep3iMAi KYKBIKTHIK KaTbIHAC PETiHAE KapacThIppUIFaH. CalbICTBIPMANBI-KYKBIKTBIK OJIiC
HETI3iHAE Ka3ipri YaKpITTa «a3aMaTTHIKTBI TOKTaTy» KYKBIKTBIK WHCTHUTYTHIHBIH IaMYBIHBIH HETi3T1
TEHJCHIMSUIApBl aHBIKTAJAbl. 3epPTTeyMiH HETi3ri HOTIKECl 3aHJarbl JKOHE 3aHFa TAyeNIl akKTiiepieri
«a3aMaTTBIKTHl TOKTATy» WHCTHTYTBIH XKETULIIPY KaXKETTUIIri Typaiisl epexe. KOpBITBIHIBI peTiHae aBTopiaap
«A3zamatThIK TypansD KP 3aHpIHBIH KYKBIKTBIK HOpMaJiapblH TY3€TYy.i; a3aMaTTBIKTBl TOKTAaTy PACiMiH
OHAIJIaTy >KoHE peTKe KeNTipy MakcarbiHna KazakcraH a3aMaTTBIFBIH TOKTaTy/bl PErIaMEHTTEWTIH 3aHFa
TOYeN[i aKkTiIepre TOJMBIKTIPYIAp HTi3y/Ii YCHIHFaH.

Kinm ce30ep: azaMaTThIK, Oip a3aMaTThIK, a3aMaTThIK TYPaJIbl 3aHHAMA, a3aMATTHIKTBI TOKTATY, a3aMaTThIFbIH
JKOFaNTY, eKiHIIII a3aMaTThIK.

A.B. Typnaes, A.K. blObIpaii

IIpexpamenue rpaxaancrea Pecnyoaukn Kazaxcran
(mpo0sieMbl IPAaBOBOM pPerjaMeHTALMH)

B craTbe paccMOTpeHsbI IPOOJIeMHBIe BOIIPOCH TPaBOBOW PEriiaMeHTAIMU U MPAKTHKUA 0QOpMIICHHS MpeKpa-
IIEHHs Ka3aXCTAHCKOI'0 I'PakKAaHCTBA U €r0 PEruCTpalliy B cilyuyae yTpaThl. lIpekpalneHue rpaxaaHcTsa mo-
Ka3aHO KaK JUIAIIeecs MMPaBOOTHOIIEHHE, KOTOPOE UMEET JTAIb], YCIOBHS U NIPABOBYIO PETTIAMEHTAIHNIO B 3a-
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KOHaX M MOA3aKOHHBIX akTax. [IpoBesieH aHanu3 ocoOeHHOCTEH MPEKpaIleHns TPaKIaHCTBA B 3aKOHOAATENb-
ctBe PecryOnukn Kasaxcran u 3apy6exxHbIX cTpaH. Llenb nccneoBaHns — KOMITIEKCHBIN aHANu3 TEOPHU U
NPAaKTHKU MPEKPAIICHHs Ka3aXCTaHCKOTO TPaKIaHCTBA, BBIABICHHE MPoOJIeM mpu 0()OpPMICHHH MpeKpalie-
HUS TPaKIAaHCTBA U BBIpaOOTKA IyTel MX pemeHus. VccienoBanne OCyIecTBICHO TOCPEACTBOM O0IIeHay -
HBIX U CHEHAIBHO-IIPABOBBIX METOJIOB, HCIOJIB30BaHbI aHAIN3 M 0000IIEHNEe TEOPETHIECKHUX TOJIOKEHHN 1
IIPaBOBBIX HOPM, NIPAaKTUKa UX peanu3anuu. Ha ocHOBe cpaBHUTEIBHO-NIPABOBOIO METOAA BHIIBICHBI OCHOB-
Hbl€ TEHACHIUU Pa3BUTUs IPABOBOTO UHCTUTYTA IIPEKpallleHHe I'PaskAIaHCTBay B HacTosIee BpeMs. OCHOB-
HBIM PE3yJbTaTOM HCCIIE0BAHUS SBIISIETCS MOJOKEHHUE O HEOOXOAMMOCTH COBEPIICHCTBOBAHHSA MHCTUTYTA
«TIpeKpalleHue Ipa’kIaHCTBa» B 3aKOHE M MOA3aKOHHBIX aKTaX. B kadecTBe BHIBOZOB aBTOPAMH MPEATOKEHA
KOPpPEKTUpPOBKa MpaBoBbIX HOpM 3akoHa PK «O rpaxmgaHcTBe»; MOMOJHEHUsS B MOA3aKOHHBIE aKThI, peria-
MEHTHPYIOIIHE MPEKpaIleHne Ka3aXCTaHCKOTO TPaKJAHCTBA C IIEbI0 YHPOIIEHHUS M YNOPAJOUSHUs Mpolie-
Iy pbI IpEeKpaIIeHHs TPaKAaHCTBA.

Knrouesvie cnosa: TPpaXXAaHCTBO, MOHOTPAXIAAHCTBO, 3aKOHOAATECIBCTBO O TPaXAAHCTBE, IIPEKpAIICHUE
TpaxJ1aHCTBa, yTpaTa rpaxjanctBa, BTOPOC I'paK1aHCTBO.
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Exemption from criminal liability in connection with active repentance

The priority direction of improving the criminal legislation of the Republic of Kazakhstan is to ensure a bal-
ance of “punitive, restorative and preventive means of criminal law regulation”. The authors comprehensively
investigated the content of the norm on exemption from criminal liability in connection with active repent-
ance, which occupies a central place in the domestic concept of restorative justice. The study was conducted
on the basis of the dialectical method of cognition of social processes, using formal-legal, historical-legal,
comparative-legal methods, the method of structural-system analysis. In the course of the study, the scientific
works of Kazakh and Russian scientists, the current criminal legislation were studied. The main part of the ar-
ticle traces the history of the legal regulation of active repentance under the Criminal Code of the Kazakh
SSR of 1959, the Criminal Code of the Republic of Kazakhstan of 1997 and 2014. The essence of active re-
pentance is determined, the legal nature is revealed, the objective and subjective grounds and conditions fixed
in the law are analyzed, the procedure for applying exemption from criminal liability in connection with ac-
tive repentance is shown, the legal and social significance of this type of exemption from criminal liability is
shown. The correlation of general and special norms providing for the possibility of exemption from criminal
liability in connection with active repentance is carried out. The institutions of voluntary renunciation of a
criminal offense and active repentance are differentiated. Based on the evaluation of the results of theoretical
research and current legislation, conclusions are formulated regarding the incentive-stimulating potential of
the norm on exemption from criminal liability in connection with active repentance.

Key words: criminal liability, release, active repentance, grounds and conditions of release, special types of
release.

Introduction

The provisions of the current criminal legislation correspond to the idea of restorative justice, which is
gradually entering the legal reality of Kazakhstan. The concept of the legal policy of the Republic of Ka-
zakhstan until 2030, approved by the Decree of the President of the Republic of Kazakhstan dated October
15, 2021 No. 674, provides for the need to ensure a balance of “punitive, restorative and preventive means of
criminal law regulation”.

Active repentance occupies a central place among the norms of the institution of exemption from crimi-
nal liability (Article 65 of the Criminal Code of the Republic of Kazakhstan). The legal and social signifi-
cance of exemption from criminal liability in connection with active repentance is very great. Even after
committing a criminal offense, when there are all the factual and legal grounds for bringing the perpetrator to
criminal responsibility, he is given a chance to be released from its application in case of positive behavior
on his part.

* Correspondent author. E-mail: aigul.kalguzhinova@ksu.kz
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Materials and methods

In the course of the study, the theoretical material of Kazakh and Russian scientists, domestic legisla-
tion, as well as materials of law enforcement activities were studied and used.

The analysis of the norms on active repentance under the criminal laws of the Republic of Kazakhstan
of 1997 and 2014 is carried out.

The general scientific dialectical method of cognition of social processes made it possible to investigate
the problem from the point of view of the relationship between law and social processes taking place in soci-
ety that require accounting and regulation.

Private-scientific methods in most studies devoted to the institute of exemption from criminal liability
are formal-legal, historical-legal, comparative-legal methods, the method of structural-system analysis,
which are actively used in this article.

Results

The very concept of “active repentance” is not new to domestic criminal law. The mention of “repent-
ance” occurs (with various terminological modifications) in the Criminal Code of the Kazakh SSR of 1959,
which fixed “sincere repentance” as a circumstance mitigating responsibility.

This type of exemption from criminal liability was first provided for in the Criminal Code of the Repub-
lic of Kazakhstan in 1997. The practice of its application today proves the validity and effectiveness of such
a step.

In accordance with the current criminal law, a person who has committed a criminal offense or has
committed a crime for the first time may be released from criminal liability, taking into account the identity
of the perpetrator, his surrender, contributing to their disclosure, investigation of a criminal offense, making
amends for the harm caused by a criminal offense (Part 1 of Article 65 of the Criminal Code of the RK).

The general basis for the application of this type of release is active repentance, by which in criminal
law it is customary to understand the positive post-criminal behavior of a person who has committed a crimi-
nal act, “which is aimed at preventing, eliminating or reducing the actual harmful consequences of what he
has done or at assisting law enforcement agencies in uncovering the committed crime” [1].

Exemption from criminal liability in connection with active repentance is a manifestation of the institu-
tion of compromise, the idea of which has long been raised in the theory of law. “Compromise in criminal
law is usually understood as the possibility provided for by law to apply to a person who has committed a
crime, exemption from criminal liability or mitigation of punishment in exchange for his socially useful be-
havior” [2].

The need for the institution of compromise is conditioned by the need to use in the fight against crime
not only the methods of prohibition, coercion and the use of repression, but also to provide the perpetrator
with the opportunity to be released from responsibility if certain requirements are met on his part. The possi-
bility of compromise gives a person a chance, through socially useful actions, to neutralize the harm caused
by the crime, to assist justice and thereby prove a reduction in the degree of his public danger.

The need for the institution of exemption from criminal liability in connection with active repentance is
also dictated by the urgent needs of law enforcement practice and is due to the legislator's reassessment of
the social meaning of the actions taken by the criminal justice authorities, taking into account the constant
competition of the task of punishing all persons involved in the crime and the core of its participants — or-
ganizers, managers and other active persons. This task, as a rule, requires the cooperation of less guilty per-
sons with law enforcement agencies. But, as practice shows, they do not always go for such cooperation, es-
pecially if they do not see favorable consequences for themselves. To solve this problem in the criminal law,
the legislator needed to revise the set of initial provisions of criminal policy, norms and institutions of sub-
stantive law so that they envisage and implement the idea of compromise in the fight against crime [3; 54-
55].

Discussion

Exemption from criminal liability in connection with active repentance is possible if a number of objec-
tive and subjective conditions specified in Article 65 of the Criminal Code of the Republic of Kazakhstan are
met. The existence of objective circumstances does not depend on the will of the perpetrator and his behavior

after the commission of a criminal offense. These include the commission of a criminal offense of a certain
type and nature. Subjective circumstances are directly dependent on the personality and behavior of the per-
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petrator, and include; a) taking into account the identity of the culprit, b) turning himself in, ¢) contributing
to the disclosure and investigation of a criminal offense, d) making amends for the harm caused.

A mandatory condition stipulated by Article 65 of the Criminal Code of the Republic of Kazakhstan is
the commission of a criminal offense or the commission of a crime for the first time. The normative defini-
tion of a criminal offense is fixed in Part 3 of Article 10 of the Criminal Code of the Republic of Kazakhstan.
They recognize a culpably committed act (action or inaction) that does not pose a great public danger, caused
minor harm or created a threat of harm to an individual, organization, society or the state, for the commission
of which punishment is provided in the form of a fine, correctional labor, community service, arrest, expul-
sion from the Republic of Kazakhstan of a foreigner or a person stateless.

Since the legislator does not associate exemption from criminal liability for a criminal offense with its
commission for the first time, it should be assumed that the formally established multiplicity of criminal of-
fenses will not affect the decision on active repentance. However, in our opinion, the multiplicity in the
commission of criminal offenses indicates a stable antisocial orientation of the individual, accounting for
which refers to the mandatory subjective conditions for the application of Article 65 of the Criminal Code of
the Republic of Kazakhstan.

A culpably socially dangerous act (action or omission) prohibited by this Code under threat of punish-
ment in the form of a fine, correctional labor, community service, restriction of liberty or imprisonment
(Part 2 of Article 10 of the Criminal Code of the Republic of Kazakhstan) is recognized as a crime. A crime
is recognized as committed for the first time if the person has not committed any criminal act before. This
sign also occurs in cases where the subject has previously committed either a criminal offense or an act for-
mally containing signs of a crime, but due to insignificance does not pose a public danger (Part 4 of Arti-
cle 10 of the Criminal Code of the Republic of Kazakhstan), or caused harm in the presence of one of the
circumstances precluding the wrongfulness and public danger of the act (necessary defense, reasonable risk,
etc.).

A crime is also considered committed for the first time if a person has previously committed a crime,
but at the same time all criminal legal consequences arising from the fact of its implementation have ceased.
Such circumstances include exemption from criminal liability for a previously committed crime or cases
when a person was convicted and the criminal record was withdrawn or extinguished by the time of the
commission of a new crime. When assessing the commission of a crime “for the first time”, judicial practice
takes a similar position. In particular, in the normative resolution of the Supreme Court of the Republic of
Kazakhstan “On judicial practice on the application of Article 68 of the Criminal Code of the Republic of
Kazakhstan”, a crime committed for the first time is understood as an act that a person actually commits for
the first time, or an act committed not for the first time, but if a person was in accordance with the procedure
established by law for a previously committed crime released from criminal liability or completely released
from punishment, or the criminal record was extinguished or removed (Paragraph 4).

In cases of repeated or real totality of crimes, a person who has committed two or more crimes, for none
of which the issue of responsibility has not been resolved, cannot be considered a person who has committed
a crime for the first time. At the same time, it does not matter whether criminal prosecution is carried out in
one proceeding or in independent criminal cases for each of these acts. This position is based on the fact that
the multiplicity of criminal manifestations is not accidental, therefore, in our opinion, it is wrong to exempt
such a person from criminal liability based on a formally defined attribute for the first time.

It should be noted that Part 1 of Article 65 of the Criminal Code of the Republic of Kazakhstan is sup-
plemented with a provision that a person “who has committed a corruption crime for the first time can be
released from criminal liability in connection with active repentance only by a court”.

The subjective circumstances with which the criminal law associates exemption from criminal liability
in connection with active repentance are as follows:

a) the competent authorities are obliged to assess the identity of the person being released from criminal
liability, and, above all, the degree of his public danger and the likelihood of recidivism. Exemption from
criminal liability is possible only in case of actual correction of the person who committed a criminal of-
fense, when the level of its danger is significantly reduced. Therefore, applying Article 65 of the Criminal
Code of the Republic of Kazakhstan, it is necessary to take into account signs indicating positive changes in
the behavior of the perpetrator and confirming a small degree of his danger. These include positive character-
istics of a person, his admission to work or study, the presence of children and other dependents, participa-
tion in social activities, recovery from alcoholism, drug addiction or substance abuse, revision of the attitude
to work and other signs.
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b) a confession is a personal, voluntary, written or oral communication of a person to the criminal pros-
ecution body about a criminal offense committed or being prepared by him, when this person has not yet
been recognized as a suspect, or he has not been detained on suspicion of committing this criminal offense
(Part 1 of Article 182 of the Criminal Procedure Code of the Republic of Kazakhstan).

A confession is a reason to start a pre-trial investigation. It can be done in written or oral form. An oral
statement of a criminal offense is entered in a separate protocol of its acceptance, which must contain infor-
mation about the applicant, his place of residence or work, as well as a document certifying his identity. The
protocol is signed by the applicant and the official who accepted the application. An oral statement made
during the pre-trial investigation or during the trial is entered into the relevant protocol of the investigative
action or in the minutes of the court session.

The motives for turning themselves in can be very different and do not affect the legal assessment of the
actions of the guilty. These include remorse for what they have done, awareness of the full depth of the so-
cial danger of the criminal behavior committed, shame for the crime committed, fear of criminal responsibil-
ity, etc.

The behavior of a person who found out about his exposure and then appeared in law enforcement
agencies is not considered as a confession.

¢) facilitating the disclosure and investigation of a criminal offense. Assistance in solving a crime can
be expressed in various actions. “Contributing to the disclosure of a crime is expressed in the following,—
writes N.I. N.I. Vetrov, — that the person guilty of committing a crime during an inquiry, preliminary inves-
tigation or court session, in addition to admitting his guilt, reports previously unknown facts and information
confirming the commission of a crime by him, exposing accomplices, or contributing to their search, the dis-
covery of property obtained by criminal means, other objects and instruments of committing a crime” [4;
336].

The disclosure of a criminal offense is understood as the search and identification of persons involved
in its implementation. At the same time, a criminal offense or a crime is considered solved if the persons re-
sponsible for their commission are identified and there is sufficient information indicating their involvement
in a criminal offense or a criminal act. At the same time, an equally important stage of criminal prosecution
is the investigation of a criminal offense, during which evidence is collected confirming the culprit's in-
volvement in the socially dangerous act committed. Because of this, along with assistance in the disclosure
of a criminal offense, in fact, assistance in its investigation is also required from the perpetrator.

d) the compensation for the damage caused by the offense depends on the type of damage to be com-
pensated. It can be expressed in the provision of a monetary equivalent of the property lost by the victim or a
similar thing, restoration by the forces of the guilty person independently, or with the involvement of special-
ists of the property damaged by him.

Making amends in any other way involves compensation for moral, physical or other non-material con-
sequences caused by monetary payments or in another way. The latter should be understood as an apology to
the victim, a public refutation of slanderous fabrications, payment for treatment, participation of the perpetra-
tor in caring for the victim during the illness caused by the crime committed, and other similar actions.

It should be borne in mind that the prerequisite for the application of the considered type of exemption
from criminal liability is precisely the commission by the guilty of actions aimed at restoring the violated
good. In this regard, N. Erokhina and A. Chuvilev point out that it is hardly right to agree with the termina-
tion of a criminal case when the perpetrator only promised to compensate for the damage caused [5; 22].
Based on the grounds of release in connection with active repentance, this approach is beyond doubt. How-
ever, it does not take into account situations when it is impossible to provide compensation for material dam-
age at once, in a short period of time, since the criminal has no property, he is unemployed, or belongs to
pensioners, low-paid categories of workers, etc. As a rule, the authorized bodies in these cases are satisfied
with the statement by the victim of the fact of the absence of claims against the culprit. Since the perpetrator
often undertakes to repay the damage caused in installments, the risk of non-fulfillment of this obligation
passes to the victim. Abuse of the victim's credulity and the unwillingness of a person released from criminal
liability to compensate for damage are not grounds for revoking the decision to terminate the criminal case.
In this regard, the provisions of Article 65 of the Criminal Code of the Republic of Kazakhstan on compensa-
tion for harm require more detailed regulation.

The considered subjective circumstances of exemption from criminal liability in connection with active
repentance actualized the discussion about whether it is necessary for exemption from criminal liability un-
der Article 65 of the Criminal Code of the Republic of Kazakhstan to commit all socially useful actions spec-
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ified in it, or it is enough to establish some of them. There are several positions in the literature on this issue.
“Within the meaning of the current legislation, the establishment of any of the possible acts indicating re-
pentance may entail the release of a person from criminal liability”, said V.G. Shalamov, V.A. Kushnarev,
A.Y. Magomedov, who analyzed the law enforcement practice of terminating criminal cases in connection
with active repentance [6; 16]. A similar opinion is expressed by V. Kolomeets, L.V. Golovko.

V.V. Sverchkov, A.V. Savkin, A. Chuvilev hold a different point of view. They believe that only the
sum of all the listed conditions forms the necessary prerequisite for exemption from criminal liability. The
absence of at least one of these conditions, if it is necessary for a specific legal fact, should indicate that there
are no grounds for exemption from criminal liability as such, but there are certain circumstances mitigating
criminal liability [7; 53].

V.S. Egorov in his monograph “Exemption from criminal liability” defined his position in the dispute as
follows. The analysis of the norm “allows us to conclude that all these conditions are listed in the law with-
out alternative. It explicitly refers to the possibility of exemption from criminal liability only if there is a full
set of these circumstances™. At the same time, he acknowledges that in some cases the circumstances of the
case are such that the commission of the specified in Article 75 of the Criminal Code of the Russian Federa-
tion (Article 65 of the Criminal Code of the Republic of Kazakhstan) actions “cannot be carried out by a
guilty person due to objective circumstances beyond his control” [2]. For example, in the absence of a con-
fession, when committing crimes in which the guilty person immediately becomes known to law enforce-
ment agencies. When the possibility of turning himself in is excluded for reasons beyond the control of the
culprit, and all other circumstances provided for by law are present, he can still be released from criminal
liability in connection with active repentance, V.S. Egorov believes.

Of interest is the position of Yu.V. Gracheva, who points out that the law “provides only an approxi-
mate list of forms of active repentance and it is given only to help the law enforcement officer establish that
a person has ceased to be socially dangerous as a result of active repentance” [8; 322].

It seems that the commission of certain socially useful actions as a condition for exemption from crimi-
nal liability in connection with active repentance depends on the nature of the public danger and the specifics
of the composition of the criminal offense. In our opinion, Article 65 of the Criminal Code of the Republic of
Kazakhstan does not contain a strict dependence of exemption from criminal liability with the uncontested
commission by the guilty person of all the actions listed in it. This is indicated, firstly, by the fact that active
repentance is not determined only by a confession, which is a special procedural action of the guilty person.
Secondly, all the actions listed in Article 65 of the Criminal Code of the Republic of Kazakhstan are criteria
that are not established, but are taken into account when deciding whether active repentance takes place or
not? Thirdly, it should be remembered that Article 65 of the Criminal Code of the Republic of Kazakhstan
provides for a general type of exemption from criminal liability in connection with active repentance, which
is specified in special cases of exemption provided for by the relevant articles of the Special Part of the
Criminal Code.

The meaningful differentiation of general and special types of exemption from criminal liability in con-
nection with active repentance depends on the public danger of the crime and the object of criminal en-
croachment. The existence of special grounds for exemption from criminal liability in connection with active
repentance encourages the perpetrators to self-incrimination, assistance in the disclosure and investigation of
crimes.

However, it should be borne in mind that criminal acts belonging to the category under consideration
represent an increased degree of public danger. Because of this, exemption from criminal liability for their
commission is a forced measure taken by the state in order to protect protected public relations from greater
harm. 1. Petrukhin, in this regard, notes that special types of exemption from criminal liability are “not acts
of humanism, but methods of prevention, suppression and disclosure of serious crimes, not necessarily con-
nected with active repentance”. The legislator departs from the principles of the inevitability of responsibility
for the commission of a crime and the equality of all before the law in the name of saving people, property,
protecting the highest state interests and uncovering serious crimes [9; 25].

The legislative formulation of the signs of exemption from criminal liability in special cases of active
repentance is based on the following formula: the necessary actions on the part of the guilty person, forming
the content of active repentance, are indicated, then the legal consequences of their commission are exemp-
tion from criminal liability. These norms are completed by another necessary condition — an indication of
the absence of other elements of the crime in the actions of the perpetrator. However, in the note to Arti-
cle 296 of the Criminal Code of the Republic of Kazakhstan, the legislator used a different construction of
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the disposition, indicating that the perpetrator is exempt from liability under this article, i.e. for illegal traf-
ficking of narcotic drugs or psychotropic substances, their analogues, precursors without a marketing pur-
pose. It turns out that various phrases are used in the formulations of active repentance: “he is released from
criminal responsibility for this act (under this article)” and “he is released from criminal responsibility if his
actions do not contain the composition of another crime”.

Analyzing the above-mentioned problem, it would be necessary to agree with V.S. Egorov, who be-
lieves that it would be more expedient to construct all the norms of the Special Part of the Criminal Code by
indicating exemption from criminal liability for this particular crime without reference to the absence of any
other corpus delicti in the actions of the perpetrator. “Such a change in the dispositions of the norms govern-
ing special cases of active repentance would eliminate their ambiguity, which takes place today, by clearly
defining for which particular act a person is exempt from criminal liability” [2].

It should be borne in mind that in the case of the perpetrator committing several criminal acts, in respect
of one of which active repentance is carried out, provided for in the article of the Special Part of the Criminal
Code, the person is released from responsibility only for his commission, while for all the others he is liable
on general grounds.

In the criminal law literature, the question of the ratio of general and special norms providing for the
possibility of exemption from criminal liability in connection with active repentance is raised. However,
there is no consensus on the resolution of these inconsistencies.

Most of the authors (Alikperov H.D., Chuvilev A.A., Petrukhin 1., Sverchkov V.V.) note that since the
notes to the articles of the Special Part of the Criminal Code of the Russian Federation do not contain refer-
ences to the need to comply with the conditions specified in Article 75 of the Criminal Code of the Russian
Federation (Article 65 of the Criminal Code of the RK), they are special, independent norms that allow the
release of persons from criminal liability without fail only if the conditions mentioned in the relevant notes
are met.

There is another — the opposite point of view, supporters of which (Yani P., Pastukhov 1., Ko-
lomeets V.) believe that the notes to the articles of the Special Part of the Criminal Code of the Russian Fed-
eration do not contradict the requirements of Article 75 of the General Part of the Criminal Code of the Rus-
sian Federation (Article 65 of the Criminal Code of the RK), but only supplement it; not being independent
norms of law, they are only part of the norm on the active repentance of a person as a basis for his release
from criminal liability. According to scientists, exemption from criminal liability in connection with active
repentance in accordance with the notes to the articles of the Special Part of the Criminal Code is possible
only on the basis and subject to the fulfillment of the requirements for voluntary surrender, contributing to
the disclosure of the crime, compensation for damage or other compensation for the harm caused by the
crime.

But there is also a third point of view on the problem of the ratio of general and special cases of exemp-
tion from criminal liability mentioned in the notes to the articles of the Special Part of the Criminal Code of
the Republic of Kazakhstan. Its supporters (Savkin A.V.) consider these norms not independently or in con-
tradiction, but in unity, believing that they stimulate the post-criminal positive behavior of the subject.

Scientists who have studied the practice of applying general and special norms on active repentance in
order to improve them suggest either gradually replacing the provisions of the General Part of the Criminal
Code of the Republic of Kazakhstan on exemption from criminal liability in connection with active repent-
ance with specific instructions in the notes of the Special Part of the Criminal Code of the Republic of Ka-
zakhstan, or vice versa — generalize the special grounds in the General Part of the Criminal Code of the Re-
public of Kazakhstan.

In our opinion, such a proposal is more than rational, the grounds and conditions for exemption from
criminal liability in connection with active repentance should certainly be reflected in the General Part of the
Criminal Code with a list of notes to the articles of the Special Part of the Criminal Code, which provide for
special conditions for exemption from criminal liability. It is important that the law clearly states under what
conditions and for what specific criminal acts persons who have shown active repentance can be released
from criminal liability.

Special types of exemption from criminal liability are provided in the notes to the articles of almost all
chapters of the Special Part of the Criminal Code of the Republic of Kazakhstan, with the exception of crim-
inal offenses against the family and minors; against constitutional and other human and civil rights and free-
doms; against property; in the field of informatization and communications; against the interests of service in
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commercial and other organizations; crimes against peace and the safety of humanity. At the same time, the
number of special grounds for exemption from criminal liability tends to increase.

Active repentance is a discretionary type of exemption from criminal liability, i.e. it is applied at the
discretion of the prosecutor, the preliminary investigation body, the court. The court, in accordance with
Part 1 of Article 36 of the Criminal Procedure Code of the Republic of Kazakhstan, in cases provided for by
Part 1 of Article 65 of the Criminal Code, has the right to issue a guilty verdict with exemption from criminal
liability.

Most special types of exemption from criminal liability are imperative, but there are also those for
which exemption from criminal liability depends on the discretion of the court (for example, for military
criminal offenses).

According to Part 2 of Article 65 of the Criminal Code of the Republic of Kazakhstan, taking into ac-
count the amendments made by the Laws of the Republic of Kazakhstan dated April 9, 2016 and July 12,
2018, the conditions of exemption from criminal liability in connection with active repentance do not apply
to persons who have committed a terrorist crime, an extremist crime, a crime committed as part of a criminal
group, a crime against sexual integrity minors, torture, a grave or especially grave crime against the person,
except in cases specifically provided for by the relevant articles of the Special Part of this Code. This re-
striction does not apply to minors who have committed a crime against the sexual integrity of a minor be-
tween the ages of fourteen and eighteen.

Let us consider the ratio of institutions of voluntary refusal and active repentance.

Voluntary renunciation of a criminal offense according to the law is the termination by a person of pre-
paratory actions or the termination of an action (inaction) directly aimed at committing this act, if the person
was aware of the possibility of bringing the criminal offense to an end (Article 26 of the Criminal Code of
the Republic of Kazakhstan).

Voluntary refusal, which is possible at the stages of preparation or attempt, is sometimes called the
“golden bridge” built by the legislator for those who started a crime (criminal offense). This figurative ex-
pression is quite acceptable, since a person who voluntarily refused to bring the initiated criminal offense to
an end is not subject to criminal liability.

Between active repentance, as the basis for exemption from criminal liability, and voluntary refusal, a
distinction can be made on the following grounds:

1) at the moment when they are possible — voluntary refusal is possible before the onset of socially
dangerous consequences of the act, and repentance is carried out after their occurrence;

2) according to legal consequences — voluntary refusal gives grounds for not bringing a person to
criminal responsibility, since there is no criminal offense in his actions, with active repentance, the composi-
tion of the criminal offense is obvious, therefore active repentance acts as a basis for exemption from crimi-
nal liability;

3) by goals — the institute of voluntary refusal pursues the goal of stimulating positive post-criminal
behavior of a person who has committed a criminal offense, and the goals of the institute of active repent-
ance are to facilitate the disclosure of committed criminal offenses and to ensure the maximum possible
compensation or mitigation of the consequences of a criminal offense.

Active repentance under the curent criminal legislation of the Republic of Kazakhstan entails various
legal consequences: in some cases it is the basis for exemption from criminal liability (Article 65 of the
Criminal Code of the Republic of Kazakhstan), and in others it is only a circumstance mitigating punishment
(Paragraphs 5, 11, Part 1 of Article 53 of the Criminal Code of the Republic of Kazakhstan).

Conclusion

In modern civilized countries, the value of the institution of exemption from criminal liability is seen in
the need to protect citizens from unjustified criminal legal influence. In this context, it can be confidently
stated that the norms on exemption from criminal liability contribute to the full-scale implementation of the
principle of saving criminal repression.

European criminologists who have studied the impact of psychosocial intervention in the criminal jus-
tice system on the crime rate have come to an unequivocal conclusion in favor of non-punitive criminal law
measures replacing traditional criminal law measures [10; 2].

We also associate the value of the norms on exemption from criminal liability with their incentive-
stimulating potential, affecting the consciousness, will and psychology of people. The basis for encouraging
exemption from criminal liability is the post-criminal behavior of a person who has committed a criminal
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offense, “voluntarily aimed at preventing, neutralizing or reducing criminal harm, facilitating the disclosure
of a crime, and otherwise testifying to the person's remorse for what he committed” [11; 95]. The incentive
that encourages a person to positive post-criminal behavior, in this case, is the favorable prospect of the
complete elimination of the criminal consequences of the criminal offense committed.

The institution of exemption from criminal liability serves to increase the effectiveness of the means of
criminal law protection of public relations: the victim receives the fastest possible compensation for the harm
caused to him; the person who committed the act avoids criminal liability; the state saves time, money, per-
sonnel related to the investigation, trial, execution of the sentence, etc. Active repentance as a type of release
from criminal liability, contributes to the prevention of serious consequences and compensation for the dam-
age caused.
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IIbiHaiibl 6KiHYiHEe 0alJIaHBICTHI KbIMBICTBIK KAy aNThLIBIKTaH 0ocaTy

Kazakcran PecnyOimKachbIHBIH KBUIMBICTBIK 3aHHAMACBIH JKETUIHIpYINiH O0achiM OarbIThl «KBIIMBICTBIK-
KYKBIKTBIK PETTEY/iH kKa3aay, KaalblHa KEITiPy )KOHE ajlJIbIH aJly KYpaJaapbIHBIHY TCHrepiMiH KaMTaMachi3
eTy. ABTOpJIap KaJIbIHA KENTIPETiH COT TOPEJITiHIH OTaHIBIK TY)KbIPHIMIaMAChIHIA ©3CKTi OPBIH AJaThIH
NIBIHANBI OKIHYyTe OalIaHBICThI KBUIMBICTBIK JKayarKepIIUTIKTeH 60caTy Typajabl HOPMaHBIH Ma3MYHBIH JKaH-
KaKThl 3epTTereH. 3epTTey (OPMaNbABI-KYKBIKTBIK, TaAPUXH-KYKBIKTBIK, CATbICTBIPMANTbI-KYKBIKTBIK
omicTepAi, KYPBUIBIMIBIK-KYHENIK Tajmay OHNICiH KOJAaHa OTBHIPBIN, JJIEYMETTIK MpPOLECTEepIi TaHYAbIH
MUAJIeKTUKANBIK Ofici HeTi3iHAe IKyprisinmi. 3epTrey OapbiCBIHAAa Ka3aKCTAHIBIK JKOHE peceillik
FaTBIMIAPbIH FHUIBIMA CSHOEKTepi, KOJJaHBICTAFbl KBUIMBICTHIK 3aHHAMa KapacThIPbUIABL. MaKalaHbIH
Herizri Oemimiage 1959 x. Kaz3KCP KK, 1997 x. sxone 2014 x. KP KK mibIHaiibl oKiHyIiH KYKBIKTBIK PETTEY
Tapuxbl Oasuaanrad. LIsiHAMBI ©KIHYIIH MOHI aHBIKTAJIbI, KYKBIKTBIK TAOUFATHI AlllbUIIbL, 3aHIa OCKITIIreH
OOBEKTHBTI JKOHE CyOBEKTHBTI Heriiep MeH MLIapTTap, IIbIHABI OKiHyre OaiinaHbICTHl KBUIMBICTBIK
JKayarnKepLIIiKTeH 6ocaTyIpl KOJIAaHy TOpTiOi TajagaHAbl, KbUIMBICTHIK XKayanKepIIiTiKTeH 60caTyablH OCHI
TYPiHIH KYKBIKTBIK JXOHE oNleyMeTTiKk MoHi kepceringi. IlIbiHaiibl exiHyre OaiIaHBICTBI KBUIMBICTBIK
JKAayanThUIBIKTaH 00caTy MYMKIHIITIH KO3JEHTIH JKalIbl JKOHE apHAlbl HOPMANapIblH apaKaThIHACKI
cumarrajgrad. KpUIMBICTBIK KYKBIK OY3YIIBUIBIKTAH €pikTi Typae Oac TapTy JKOHE MIBIHAWBI OKiHy
HHCTHTYTTapbl )KBIPATHUFAH. TEOPHUSUIBIK 3epTTEyJIepIiH HOTHIKEIICPIH JKOHE KOJIAHBICTAFBl 3aHHAMAHBI
Oaranay HeTi3iH/e IIBHANBI OKiHyre OaiIaHBICTHI KBUTMBICTHIK JKayalKepUIUTIKTEH 00CcaTy Typalbl epexeHiH
KOTepMeIey-bIHTaJaH/IBIPY LB AJICYEeTiHEe KAaThICThI TY)KbIPBIMAAP JKacalbl.

Kinm ce30ep. KbUIMBICTBIK JKayallKepLIiliKk, 0ocaTy, WIbIHalbl ©KiHy, 0ocaTy/blH Herisi MeH WIapTTaphl,
6ocaTyAbIH apHaibl TypIiepi.
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OCBOﬁO)KIleHHe oT yFOHOBHOﬁ OTBETCTBEHHOCTH B CBAA3H C NCATCJIBHBIM PaCKasiHUEM

IIpnopuTeTHBIM HanpaBJIeHHEM COBEPIIEHCTBOBAHMS YTOJIOBHOTO 3aKOHOIaTeNbcTBa Pecryommkn Kazaxcran
SBJIAETCsl obecredeHne OanaHca «KapaTelbHBIX, BOCCTAHOBUTEIBHBIX M NPEBEHTHBHBIX CPEICTB YTOJIOBHO-
MPaBOBOTO PETYJINPOBAHMSD. ABTOPHI BCECTOPOHHE MCCIIEOBAIN COIEpKaHHE HOPMBI 00 OCBOOOXKICHNUH OT
YTOJIOBHOM OTBETCTBEHHOCTH B CBA3H C JEATENILHBIM PACKasHUEM, 3aHUMAIOIIEH LIEHTPaIbHOE MECTO B OTE-
YECTBEHHOM KOHIIETIIH BOCCTAHOBUTEIBHOTO MpaBocyaus. McenenoBanue npoBeJeHO HAa OCHOBE AUANICKTH-
YECKOT0 METOJIa MIO3HAHUS COLHAIBHBIX MPOLECCOB, ¢ MPUMEHEHUEM (OPMATbHO-IOPUINYECKOTO, HCTOPUKO-
MPaBOBOTO, CPAaBHUTEIHFHO-TIPABOBOTO METOJIOB U METOJa CTPYKTYpHO-CUCTEMHOro aHanu3a. B xoxe uccie-
JIOBaHHs OBUIM M3YYEHBI HAy4HBIE TPYIbl Ka3aXCTAaHCKUX M POCCHHCKHX YYEHBIX, JCHCTBYIOIIEE YTOJIOBHOE
3aKOHOJATENILCTBO. B OCHOBHOH 4acTu cTaThbu MPOCIEKEHAa UCTOPUS MIPABOBOTO PETYIUPOBAHUS ACSATEIBHO-
ro packasnus o YK KazCCP 1959 r., YK PK 1997 r. u 2014 rr. OnpeneneHa CyuHoCTh JeSTeILHOTO pac-
KastHUS, PacKphITa MPaBoBast IPUPO/a, IPOAHATN3HPOBAHBI 3aKPETUICHHBIE B 3aKOHE 00BEKTHBHEIE U CyOheK-
THBHBIC OCHOBAHMS M YCJIOBHS, IOPSJOK IIPIMEHEHUS] OCBOOOXKICHUSI OT YTOJIOBHOIH OTBETCTBEHHOCTH B CBSI-
34 C JeATENbHBIM packasHUEeM, IIOKa3aHO PABOBOE M COLMAIbHOE 3HaYEHNE JAHHOTO BHAA OCBOOOXKICHUS OT
YTOJIOBHOHM OTBETCTBEHHOCTH. IIpoBeaeHO COOTHOIIEHHE OOIIei M cHenuaabHON HOpM, HperycMaTpHBaio-
HIMX BO3MOXXHOCTH OCBOOOXIEHHS OT YTOJIOBHOIH OTBETCTBEHHOCTH B CBSI3H C JESITENbHBIM packasHueM. Pa3-
TPpaHHYCHBI HHCTUTYTHI JOOPOBOJIIFHOTO OTKa3a OT YTOJOBHOTO MPAaBOHAPYIICHUS U JEATEIFHOTO PACKasTHUS.
Ha ocHoBe oLeHKM pe3ysbTaTOB TEOPETHUECKUX HUCCIEJOBAaHMH M ACHCTBYIOIErO 3aKOHOJAATEIbCTBA
c(opMyITMpPOBaHEI BEIBOJBI OTHOCHTEIIHHO MOOLIPUTEILHO-CTUMYJIHPYIOIIET0 NOTEHINaaa HOPMBI 00 0CBO-
0O’KIEHHUH OT YrOJIOBHOI OTBETCTBEHHOCTH B CBSI3H C JESATEIBHBIM PACKassHHEM.

Kniouesvie cnosa: yronoBHas OTBETCTBEHHOCTh, OCBOOOKICHHE, ESITENFHOE PacKasHie, OCHOBAHUE U YCIIO-
BHsI OCBOOOK/ICHNUS, CIICI{HAIBHBIC BUIbI OCBOOOKICHHUS.
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KoHcTUTYHIMOHAIM3AIUA YTOJOBHOTO CYA0NPON3BOACTBA: MOHSITHE U COJePKAHNE

Teopernueckast ¥ MpakTHYECKas 3HAUUMOCTh TEMBI KOHCTUTYLIHOHAIN3ALUH YTOIOBHOTO CYyAONPOU3BOCTBA
IpeonpeieNsieTcs BCe BO3PACTAIOIIMM BIMSHUEM M AEHCTBHEM KOHCTUTYLMOHHBIX HJEH, NMPUHLUIOB H
LIEHHOCTEH B NPAaBOBOM PETYIHMPOBAHUHU OOIIECTBEHHBIX OTHOIICHMH, KacalomMXCsl 3aKOHOAATENbCTBA, a
Taroke TocyneOHOH U cyeOHOI cTaquii yroloBHOTO Iporiecca. B mepByro odepens, KOHCTUTYIIMOHHBIE IIeH-
HOCTH JOJDKHBI 00ecriednBaThCs B chepe 3aKOHOTBOPUECKOH eITeIbHOCTH, YTOOBI HCKIIIOYAINCh H, B Kpaii-
HEM clly4ae, COKpaIllaJIuCh CIy4au, KOIla HOPMbI U MOJI0KEHHs YTOJIOBHO-IIPOLECCYaNbHOIO 3aKOHOATEIIb-
CTBa MPHU3HAIOTCS He cooTBeTcTBYIOmMMHU KoHeruryrmn Pecyomuku Kazaxcran. Kpome Toro, Heo6Xoanmel
JEHCTBEHHBIE MEPHI 110 BOCIIPUSTHIO BCEMH CyOBEKTaMU MPHUMEHEHHSI HOPM YTOJIOBHO-TIPOIIECCYaTbHOTO 3a-
KOHOJIaTeNnbCTBa npoBo3riameHHbix Koncrurynueit PK neHHocTel ¥ mpHOpUTETOB, YTO MPUBOJIUT K a/I€K-
BaTHOHM OLIEHKE TOro (hakTa, YTO BBICHIMMH IeHHOCTSIMM PecrmyOmukm KasaxcraH SBISIOTCS 4YENIOBEK, €TO
JKHM3HB, TIpaBa ¥ CBOOOABL. B 3TOM acmekTe BaKHBIM HAIPaBICHHEM B U3ydeHHU ()EHOMEHA KOHCTUTYIHOHA-
JIM3aIMH SBISIETCS] HAyYHOE OCMBICIICHHE BOIIPOCA O TOM, UTO MPEACTABISIET COO0H KOHCTUTYMOHAIN3AIINS
YTOJIOBHOTO CYAONPOM3BOJCTBA, KAKOBO €€ COOTHONIEHHE C KOHCTUTYIMOHAIHM3aIMell Beell mpaBoBoi cucTe-
MBI, KaK 3TH BOIIPOCHI pacCMaTPHBAIOTCSI HAYYHBIM COOOIIECTBOM, KaKHe Mephl MIPUHAMAIOTCS Pa3IHIHBIMH
cyOBbeKTaMu 10 00eCIeUeHHI0 KOHCTUTYIHOHATN3ALMU YTOJIOBHO-TIPOLECCYaIbHOTO 3aKOHOAATENIbCTBA. AB-
TOPOM TPOAHATM3HPOBAHBI JaHHBIE BOMPOCHI C yYETOM TOTO, YTO HAy4YHBIX pa3paborok B Kaszaxcrane mo
yKa3aHHOW NMpoOiIeMaTHKe OUYeHb MaJlo, a MOHITHE KOHCTUTYIHOHAIN3AINH HCCIEAYEeTCSI B paMKax OIpese-
JIeHHUs APYTUX TEPMHHOB U KaTETOPHH: KOHCTUTYLIHOHAIN3MA, KOHCTHTYIIHOHHOTO MPABOIOPSAKA U BEPXO-
BEHCTBa mpaBa. KpoMe TOro, oH paccMOTpeI MOHATHE KOHCTUTYLHMOHAIN3AIMH YTOJIOBHOTO CyIONPOU3BOI-
CTBa 4epe3 CoAepKaHHUe JEeITeIbHOCTH Pa3INYHbIX CyOBEeKTOB KOHCTUTYIHOHAIN3AINH.

Kniouesvie cnosa: KoHCTUTYINS, KOHCTUTYIMOHANIN3ALHUS YTOJOBHOTO CyIONPOU3BOACTBA, YTOIOBHBII Mpo-
1ecc, CyObeKThl KOHCTUTYLHOHAIM3ALUH, YTOJIOBHO-TIPOLIECCYaIbHOE 3aKOHOIATEIbCTBO.

Beeoenue

Peanuzanust Konctutynuu PecnyOnmuku Kaszaxcran mnpepcraiser co00i MHOTOrpaHHBIA U MHO-
royHKIIMOHATIBHBIN MPOIIECC MPETBOPEHUS €€ HOPM, IIPUHIIMIIOB U IICHHOCTEH B IIPAaBOMEPHOE MOBEICHUE
YYaCTHUKOB MPABOOTHOIIEHUH, KOTOPBIA oOecrieunBaeT IeHCTBHE KOHCTHTYIIMOHHBIX HOpM. B cBOrO oue-
pens, o aeiicTBuu KOHCTUTYIIHMHM MOKHO TOBOPUTH TOTJA, KOT/Ia OCYIIECTBIIICTCS TIOJHOE BO3/ICHCTBHE KOH-
CTUTYIIMOHHBIX HOPM Ha OOIIECTBCHHBIC OTHOLICHHUS B Pa3jMYHOM €ro acleKTe, BKIIouYas MH(OPMAIUOH-
HOE, [ICHHOCTHO-MOTHBALIMOHHOE U pErlIaMeHTUpYyIollee Bo3aeicTBie KoHCTUTYIMU HA TOCYIapCTBEHHYIO U
o0mecTBeHHYO JKu3Hb [ 1; 59].

Kaxoe 3HaueHne mMeeT B 3TOM MPOIIECCE peanu3anuu U JeicTBUS KOHCTUTYITMN TTOHSITHE KOHCTUTYIIU-
OHANM3aI[H, KOTOPOE HAYaJl0 yHOTPeOISIThCA B IOPHINIECKONH HAyKe TIOCTCOBETCKOTO MPOCTPAHCTBA OTHO-
CHUTEJILHO HETaBHO?

HexoTophsle aBTOpbI CUUTAIOT SIBJICHUE, (PUKCUPYIOIIES BOILIOIICHHUE OIbITa peanu3aiui KoHCTUTyIuu
B IOPUJIMYECKYIO MMPAKTUKY, KOHCTUTYIMOHAM3aruei [2; 106].

[IpencraBuTenu Hay9YHOTO COOOIIECTBA NATBHETO 3apy0exkbs pacCCMATPUBAIOT KOHCTUTYIIHOHAIIN3AIIUIO
IpaBa U, B YaCTHOCTH, YTOJOBHO-IPABOBOTO U YT'OJOBHO-IIPOIIECCYATHHOTO PETyJIUPOBAHMS KaK yCUICHUE
KOHTpOJIT KOHCTUTYITNMY HaZl YyTOJOBHBIMHU JCJIAMH B PE3YNIhTaTe OOOTAIICHHUS] KOHCTUTYITMOHHBIX PHUHIIN-
OB U JMBEpCU(UKAIINU TPOBEPOK KOHCTUTYIIMOHHOCTU. Bce opraHbl, KOHTPOIUPYIOIIHE, pa3padaThiBato-
IIMe ¥ MPUMEHSIONINE HOPMBI YTOJIOBHOTO IIpaBa M MpoIiecca, MOCPeJCTBOM 00MeHa CBOMMHU KOMITETEHITHS-
MU ¥ 0OMEHa CBOMMM JOKTPHUHAMH, BHOCAT CBOHM BKJIaJ B Pa3BUTHE YIOJOBHO-IPOLIECCYaTbHOIO 3aKOHO A~
TeNnbCTBa, cooTBeTCcTBYIONEro Koncrurymuu. KpoMe Toro, XoTsi KOHCTUTYLIMOHAIU3AIMS SBISETCS YacThbIO
npoaBwkeHust KoHCTUTYIUM, OHA, IPEXKIE BCETO, CIYKUT «y3aKOHUBAHUIO» CAMUX YTOJIOBHBIX Ael [3].

* Asrop-koppecnonaent. E-mail: a.rakhmetulin@gmail.com
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PaccMoTpeHmE TONBKO HECKOJNBKHX Pa0OT MO BOMPOCAM KOHCTHUTYI[HOHAIM3AIMW TIPaBa BEI3LIBACT
MHOT'O BOIIPOCOB OTHOCHUTENBHO TMOHSTHS, COACPKaHUS U (YHKIMANA KOHCTUTYIIMOHAJIH3AIMU KaK B Mac-
mrabe Bcel MpaBOBOil CHCTEMBI, TaK M TIPH UCCIEIOBAHUN €€ BAKHOTO HAIPABJICHUS — KOHCTUTYIIMOHAIIH-
3allUM yTOJIOBHOTO CYAOIPOU3BOJICTBA, KOTOPOE (DaKTUYCCKH SBISCTCS CHHOHUMOM TOHSATHUS «YTOJIOBHBIN
MIPOIIECC), 0003HAYAIOIETO BCIO COBOKYITHOCTH YTOJIOBHO-TIPOIIECCYANbHOM NesitensHocTh. [Iponcxoxaenne
Y 3HaYEHHE CII0OBA «CYAOMPOU3BOACTBO» B JAHHOM CIIy4ae HE O3HA4YaeT, YTO OHO OTHOCHTCS JIMIIG K Cyae0-
HOH CTaJuu YTOJOBHOIO MpOLecca, MOCKOIbKY 3TOT TEPMHH MOAPa3yMeBaeT BCE €0 CTaIuH, BKIOYAs J0-
cyaeOHOoe mpou3BoACTRO [4; 34].

OTa IOKTpHHA 3aKperieHa B YTOJIOBHO-TIporieccyanbHoM kKoaekce PK, crates 1 xotoporo, ycranas-
JUBasi CUCTEMY YTOJIOBHO-TIPOIECCYATHHOTO 3aKOHO/IATENBCTBA, YKA3hIBAET HA COBOKYIMHOCTh MCTOYHHKOB
MpaBa, ONPeAEIAIONINX HOPSI0K YTOJIOBHOTO CYAOIIPOM3BOACTBA [5].

Memoowt u mamepuanst

B xome anammza paccMaTpuBaeMOW TEMBI aBTOP HCHOJIB3yeT (OPMAIbHO-TOTHYECKHNA, CHCTEMHO-
AHATTUTUYECKUI U CPAaBHUTEIHHO-TIPABOBOM METOIbI CCIICIOBAHUS.

DopManbHO-TOTUYECKUM METOJI IPUMEHEH B MPOIIECCE OCYIICCTBICHUSI METOJOOTUYECKUX OIepariuii
TI0 TIPOBEJICHUIO KITACCU(UKAIINN U CHCTEMATH3alliH BOIPOCOB KOHCTUTYIIMOHATN3AINH ITPABOBOM CHCTEMBI,
110 UCCJICA0BAHUIO BHyTpeHHeI\/'I CTPYKTYpPbl KOHCTUTYLHHOHAIU3AlUH, €€ 3JICMCHTOB U MNOACUCTEM, a TAKIKE
IO ONPEJICIICHUIO COJICPXKAHUS U (DYHKIIMI KOHCTUTYIIMOHAJIN3AIUN YTOJIOBHOT'O CYAOIPOU3BOICTBA.

CucTeMHO-aHATMTHYIECKAN METOJ CITIOCOOCTBOBAN BEISIBICHHUIO Psiia TIPABOBBIX SIBIICHUH, KOTOPBIE Op-
TaHWMYECKHU CBS3aHBI C MPOIECCOM KOHCTUTYIIMOHATM3AINH: IeHCTBUEM, peann3anueil u npuMeHeHrneM Kon-
CTUTYyLIUH. MGTOZ[ TAKXKC HUCIIOJIB30BAaH JJId OIMCAHHWA CBA3W KOHCTUTYHHOHAIMU3AIWKW YT'OJIOBHOI'O CyJ0-
MIPOM3BOCTBA C JAPYTUMH MPABOBBEIMH SIBICHHSIMH, OIOCPEIOBAHHBIMU XapaKTePOM OOIIECTBEHHBIX OTHO-
IICHAN.

Peszynomamer u 0bcyscoenue

IIpexxne yem pacKpbITh MOHATHE KOHCTHUTYIMOHAIM3ALMK YTOJOBHOTO CYyJONPOM3BOJICTBA, CIEIyET
BKpATI[E OCTAaHOBHUTHCSA HA MCTOKAX M€ KOHCTHTYIIMOHAIM3AIWU MPaBa B IIEIIOM, YTOOBI MOHATH CHCTEM-
HBIC CBSI3U OOLIETO, YaCTHOTO ¥ €JMHUYHOTO B 3TOM IIPABOBOM SIBIICHHH.

TepMHH «KOHCTHUTYIIHOHAIM3ALU» HAdal MCIOJBh30BaThCs BIepBble B Havane XIX Beka. DTOT dakt
MIEPBOTO YIOMUHAHUS KOHCTUTYIIHMOHAM3auK oTpaskeH B TonkoBom cioBape CIIIA, B KOTOpoM OTMEUEHO,
YTO 3TO TIOHSATHE PACKPHIBAETCS B CMBICIIEe oOecriedeHus neicTBusl KOHCTUTYIIMH, TO €CTh KaK MpoIiecc Mo
OpraHU3aIUH YET0-IN00 B COOTBECTBUHU C KOHCTUTYIIMOHHBIMHU IIEHHOCTSIMU [6].

K coxanenuro, 1o koHma XX Beka TeOpUs KOHCTHTYIHOHAIM3AIMU HE HCCIeI0BaIach TIIyOOKO U He
MOJTyYryIa pacpoCTpaHeHHs B HaydyHOM cooOrmiectBe. Tonbko B koHIle X X—Havaine XXI Beka uiccnenoBare-
JIM Havyasy o0paliaTh cephbe3HOe BHUMaHUE Ha (DeHOMEH KOHCTHTYIIMOHAIM3AlUK TPABOBLIX siBieHui. Tak,
¢dpaniy3ckuii uccnenosatens JI. daBape oTmedan, YTo KOHCTHTYIIMOHHOE TIPaBO TOCTEIIEHHO «OKpallnBa-
€T» BCe OoTpaciu (PaHIy3CKOTO IpaBa, MoJl OKPACKOW Moipa3yMeBas To, uTo KOHCTHTyIHS Ha4MHAET Mpo-
HU3BIBaTh BCKO CHCTEMY ITPAaBOBBIX MPEIICAaHNH, 4ero He ObUI0 paHsble [7].

A. Bunganp-Hake 1o KOHCTUTYIIMOHAIM3AIMENH pacCMaTpUBaeT T€ KOHCTUTYIIMOHHBIE HIEH U TPUHIHU-
ITbI, KOTOPBIE MOTYT OBITH IPUMEHEHBI B TOH MM MHON OTPACiH MpaBa, HECMOTPs Ha TO, 4To B KoHCcTUTYIMN
TPYJIHO HAlTH peanbHbIE U TOYHBIE MATEPUAIbHBIE HOPMBI, PErYJUPYIOIUE CEMEHHOE MPaBO WM MPaBO
00IIIeCTBEHHOTO JOCTOSHUS [8].

HexoTopsle uccnenoBatenu oOpamany BHUIMaHUE Ha TO, YTO TVIABHBIM B OIPEICNIEHUH TIOHATHUS KOH-
CTUTYIIUOHAIHM3AINH SBISIETCS HEOOXOIUMOCTh €ro MuddepeHIuaii 0T TaKUX aHAJIOTUYHBIX TEPMHUHOB,
KaK KOHCTHUTYIIMOHAIN3M WJIM KOHCTUTYLMOHHBIN mpaBonopsiaok. CreoBaTenbHO, YCUIIHS UCCle0BaTeNen
JIOJDKHBI OBITH COCPEIOTOYEHBI HAa YCTPAHCHUU ITyTaHWIIBI, BO3HUKAIONIEH BOKPYT TEPMUHA «KOHCTUTYITHO-
Hanmuzanus» [9].

Ot1uM ke BonpocoM 3anaercs u I'. bpayH, moguepkrBas, 4To BOCHPUITHE MOHATHS KOHCTUTYLIHMOHAIHU-
3allil 3aTPYAHEHO, MMOCKOJIIbKY MMEETCS MHOTO JAe()UHHINN, KOTOPhIE MEePelaloT OTIEeNbHbIC MPU3HAKH U
CBOICTBA 3TOT0 MPABOBOTO SIBJICHUS, OJHAKO HET MHTETPUPYIOIIETO €r0 INIABHBIE XapaKTEPUCTUKH OIpene-
nenus [10; 211].

Tak, nanpumep, T. KistitHieiiH BUAUT B KOHCTUTYIIUOHAIU3ALMHI MTPOIIECC U3MEHEHUS UJEHTUYHOCTH U
HOPMAaTHBHO-TIPABOBOTO CAaMOOTPAHUYIEHUS TOCYIapCTBA WIIM HHOTO CyOBEeKTa MEeXyHapoJHOTO TipaBa [11].
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A wuccnenoBarens M. Jla CunBa moHMMaeT MOJA KOHCTUTYIMOHAJIU3aLMEH MPOLECC OMpeneieHus
HepapXxuy HOPMATHUBHBIX MPABOBBIX aKTOB, KOTOPBIN CBSI3bIBAET BCE IMPABOBBIE MPEANMCAHUS B €ANHYIO CH-
CTEMy, TeM CaMbIM YTBEPIXKIasi KOHCTHUTYIIHOHHBIN TpaBomopsinok [12; 142].

B poccuiickoil ropuanueckoll Hayke HEKOTOPBIE UCCIEA0BATENN ONpEeAeIeHIE OHITH KOHCTUTYIHO-
HaJIM3AIMH CBS3BIBAIOT IMEHHO C JeSTEIFHOCTHIO OpraHa KOHCTUTYIIMOHHOTO KOHTPOJISI, 00€CIIEeYHBAOIIETO
mpaBoByto oxpany Koncrutyimu [13; 93]. Hanbonee mmpokas TpakTOBKa KOHCTHTYIIMOHAIM3AANA OOHA-
pYKUBaeTCsl B ONpPENETIeHNH, TI€ OHA pacCMaTpUBAETCS KaK MPOLEcC MPOHUKHOBEHUS KOHCTUTYLHOHHBIX
Hjel BO BCE SBJICHUS TOCYIAPCTBEHHOM MI3HH, MMEIOIIHE MMPaBOBOM Xapakrtep [14; 194].

B Pecny6imke Kazaxcran BOmpochl KOHCTHTYIIHOHATU3AINN MCCIEAO0BAINCh JUIIb (PparMeHTapHO, H
TaHHOE TOHATHE OOBSICHIIOCh BO B3aMMOCBSI3H C JPYTHM HOHSATHEM, IIPABOBBIM MOPSAKOM, a TPOHUKHOBE-
HHE B HErO HOPM U MPUHIUIIOB KOHCTUTYLIMU paccMaTpuBaloCh KakK MPOLIECC €ro KOHCTUTYLHOHAIU3AIUI
[15].

ITomaraem, 9T0 KOHCTHUTYIIMOHAIH3AINS, O€3YCIOBHO, SBISIETCS JUISAIIMMCS TIPOIIECCOM TI0 CPaBHEHHIO
C KOHCTHTYIIMOHAIM3MOM U KOHCTUTYIIHOHHBIM IIPABOIIOPSIKOM, KOTOPHIC BBIPAKAIOT CTATHKY, (DAaKT U CTe-
[IEHb BHEJPEHUS KOHCTUTYLHMOHHBIX HACH B MPABOBYIO JEUCTBUTEIHHOCTh. KOHCTUTYIMOHATU3ALUS Ke
oOecrnednBaeT ABIKEHUE W MOJICPHH3AIINIO BCEH MTPABOBOI CHCTEMBI, €€ H3MEHEHNE, IOTIOJTHeHHE U KOHKpe-
THU3AIMIO B COOTBETCTBHE CO CMBICTIOM, OYKBOHM M yXOM KOHCTUTYLIHOHHBIX HOPM.

OOBEKTOM KOHCTHTYIMOHAIM3AIMH BBICTYNAIOT YaCTH M DJIEMEHTHI TIPABOBOH CHCTEMBI, OHON M3 KO-
TOPBIX SBISIETCS CUCTEMa YTOJIIOBHOTO CYIOIIPOM3BOCTBA, CaMa UMEIOIIasi HEMPOCTYIO CTPYKTYPY.

DNEeMEHTHl YTOJIOBHOTO CYAONPOU3BOJICTBA HAJ/IEJCHBI CBOMMH OCOOCHHOCTSMU, BIHSIONIAMHU HA CO-
JepKaHue U XapakTep Mpolecca KOHCTUTYIIMOHAIM3AIMH, YTO YCJIOKHSIET NaHHBIN mpouecc. [eficTBUTeh-
HO, KOHCTUTYITHOHAIM3AIHSA OXBAaThIBAET BECh MPOIECC YTOJOBHOTO CYAOMPON3BOICTBA, B KOTOPOM 3aeii-
CTBOBAHBI U 3aKOHOJIATeINb, U CyJeOHbIe, U WHBIE MPABONIPUMEHUTENFHBIE OPTaHbl, U OpTraH KOHCTUTYITUOH-
HOTO KOHTPOJIsI, U MPaBO3aIUTHBIE 00IIECTBEHHBIC OpraHU3aluY, 1 CYOBEKThI, 00ECIIeUnBaIOIINE BCEX KOH-
CTUTYIIMOHHOM TOKTPUHOM: YUCHBIE, DKCIICPTHI, HAYYHBIC YUPEKIACHUS U UCCIIEA0BATEILCKIE HHCTUTYTHIL.

Bo-niepBbIX, nposiBiieHHe KOHCTUTYIIHOHAN3AIWH YTOJIOBHOTO CYJOIPOU3BOJICTBA MBI BUAUM B CaMOM
KoncTuryuu, nockosbKy mpaBa U cBOOOABI YeTOBEKa U TPayKAaHWHA, €CJIM OHU BOBJIEKAIOTCS B YTOJIOBHOE
CYJIOTIPOU3BOJICTBO, OTPAKEHBI B KOHCTUTYIIMOHHBIX HOpPMax.

Taxkoit mogxon oTpakenns B KOHCTUTYIIMY 3HAYMMEBIX MPpaB U CBOOO, a TaKXkKe MX 3aIUTa, O0BICHIET-
Csl TEM, YTO B COBPEMEHHBIX YCIOBHUSIX CIEIyeT YPOBEHb 00OECIIE€UeHHsI COOTBETCTBYIONINX TIPaB BO3BECTH B
panr KoHCTUTYIMH, yYUTHIBas YSI3BUMOCTh U XPYNKOCTh OOIICUEIOBEYECKUX [IEHHOCTEH TIepe]] JIUIOM BO3-
MOXKHOTO MX HapymieHus U nonpanus [2; 106].

B aroii ca3u Koncrurynus PK cogeput HOpMBI yToIOBHO-TIPOLIECCYaTbHOTO XapakTepa, Korjaa ycra-
HAaBIIMBAET MPABO KaXKIOT0 Ha TWYHYI0 cBoOony (1.1 ct.16 Koncturynuu PK); ycioBus apecta u comepixka-
HUSA TI0]] CTpaXKel, KOTOPhIE BO3MOXKHBI TOJIBKO ¢ caHkiuu cyaa (m.2 ct. 16 Koncturymuu PK); mpaso 3a-
Jep>KaHHBIX, APECTOBAHHBIX Ha aIBOKATCKYI0 rmomothb (1.3 ¢T.16 Koncturymuu PK) u 1.1.

Bo-BTOpBIX, KOHCTUTYIIMOHATN3AIUSA KAaCcaeTCsl CUCTEMBI IMPABOBBIX HOPM, PETYIHPYIOIIUX YTOJIOBHO-
npolieccyaibHble OTHOIICHHsI, TO €CTh OHA 00ecrieYyrBaeT BHEAPEHHE B YTOJIOBHO-TIPOIIECCYANTbHOE 3aKOHO-
JaTeNbCTBO UAEH, NpuHIUIOB, HOpM U nonoxeHud Koncruryuuu PK. 3aecs Konctutyuus PK BeicTynaet B
POJIM TJIABHOTO MCTOYHWKA KOHCTUTYIMOHAJIH3AI[MK HOPM YTOJIOBHOTO CYJIOTIPOM3BOJCTBA. BmecTe ¢ Tem
KoHcTutyus He orpaHUYMBaeT MCIONb30BAHUE B KA4€CTBE MCTOYHMKA TOJILKO €€ HOPM M TOJOXKEHHH, a
npernonaraeT BO3MOXHOCTh JieiicTBus B PK dyHIaMeHTa bHBIX OCHOB MEXTyHApOIHO-TIPABOBOTO PETYIIH-
POBaHHSA, TIOCKOIBKY JOIyCTUMOCTh NTPUMEHEHHUS M UCIOJIh30BAHUSA HOPM MEXKIAYHAPOIHOTO TpaBa ycTa-
HOBJIGHO CMBICJIOM KOHCTHUTYIIMOHHBIX ITOJIOKEHHUH, ONpPENesIoMUX MPHOPUTET MEXAYHAPOIHBIX MPaBo-
BBIX MIPEJITUCAHNN B CIIydasix, pelycMOTpeHHbIX camoii Konctutynueit PK.

Kpome toro, Konctutymus cama o0Omagaer HEOOXOAMMBIM M TPOTPECCHBHBIM MEXIYHApPOIHO-
MPaBOBBIM CErMEHTOM B cBoeM cojepxkanuu [16; 34]. CiaemoBaTenbHO, MPOIECC MPUBEACHUS YTOJIOBHO-
MPOIIECCYaTbHOTO 3aKOHOJIATENLCTBA B COOTBETCTBUE C MEXKIYHAPOIHBIMHU JIOTOBOPAMH, PATU(PHUIIMPOBAH-
HbiMH PecrryOnukoii Kazaxcran, Takke moanamaeT moj| NOHATHE KOHCTUTYIIMOHATU3AIUN YTOJIOBHOTO CY/I0-
npousBoacTBa. Tak, eme B 1996 rony B onmy6nukoBanHoi KoHuenuyy npoekta YronoBHO-IPOLIECCYaIbHOTO
kojiekca 1997 roma (yTpatwi CriTy) IOTIEpKHUBAIOCH, YTO UCTOYHUKAMHE YTOJIOBHO-TIPOIIECCYATLHOTO MpaBa
MIPU3HAIOTCS KOHCTUTYIIMOHHBIE HOPMEBI, OOIIENPU3HAHHBIE HOPMBI U MPUHITUAIIE MEXTYHAPOTHOTO TpaBa,
MeXyHapOIHbIE IOTOBOPHI ¢ yuacTreM PecryOnuku Kazaxcran u np. [17].

B nanHOM KOHTEKCTE MOHATHS UCTOYHHK YTOJOBHO-TIPOLIECCYATBHOTO TPaBa M UCTOYHUK KOHCTUTYIIN-
OHAJIM3AI[MH YTOJIOBHO-TIPOIECCYANBHOTO MPaBa, Ha HAIll B3TJISI, PABHO3HAYHBL.
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[Iporiecc KOHCTUTYLIMOHAIN3ALNN YTOJIOBHO-TIPOLIECCYAIBHOTO 3aKOHOIaTENBCTBA UIET HEMPEPHIBHO C
YYETOM TOTO, YTO TOT MACCHB BKJIIOUAET B ce0s, TOMUMO YTOJIOBHO-TIpOIecCyansHoro kKoaekca PK 2014
roga (nanee — YIIK PK) [5], psan apyrux 3aKOHOB M HHBIX HOPMATHBHBIX MPABOBBIX aKTOB, B KOTOPBIX CO-
JiepKaTcsl MPaBOBbIE MPEANHMCAHUSA, UMEIOIIUE MPSIMOE WM OMOCPEACTBOBAHHOE OTHOIIEHHE K MOPSIKY
MIPOM3BOACTBA O yrosoBHBIM jaenaMm. K HuMm otHocsatcss Koncrutynnonnsie 3akonbl PecryOnmku Kazax-
CTaH, PEerJaMEeHTHUPYIOIINE AeATEIbHOCTh CyneOHo# Bimactu [18] m opranoB mpoxypatypsl [19], 3akoHs
PecnyOnuku Kazaxcran, perynupyomie cucTeMy MpaBoOXpaHuTeNbHOHN ciry>k0bl [20] 1 agBOKaTCKyro jaes-
tenbHOCTh [21], Ipuka3 I'enepansHoro npokypopa Pecmybnuku Kasaxcran o pernmameHTanuu mpouenypbl
npreMa nHpopMaIu 00 yroJIOBHBIX MTPaBOHAPYIICHUSX [22] U Apyrre HOPMATHBHBIE TPABOBHIE AKTHI.

OpHUM U3 CaMBIX TJIABHBIX CYOBEKTOB, KOTOPBIX siBisieTcst wHH, siBisiercs [Ipesnaent PK. Tak, npunu-
Masi YKa3 1o COBEpIICHCTBOBAHUIO MEXaHMU3Ma 3allUTHI npaBax uyenoBeka [23], IIpesunent PK mocranoBun
yTBepauTh B maHHOU cdepe [lnan nepBoouepenusx mep [24], B koTropom B Tedenue 2022 roga mpeaycmar-
puBanocs BHeceHue B YIIK PK u yronoBHO-UCHONHUTENBHOE 3aKOHOJATENBCTBO U3MEHEHUM, YCTAHABIIN-
BAIOLIMX TPEIOCTaBICHHE OTCPOYKH OTOBIBAaHMS HAKa3aHUS MpPU THKEIOM 3a00JIeBaHUM OCYXKACHHOTO,
o0ecriedeHne BHUICO3aMMCH JIOTIPOCOB U CyNIEOHBIX 3aceJaHul, a TaKKe MPEANUCHIBAIOIINX BO3MOKHOCTD
KOMIIETEHTHBIM OpraHaM B CIydae TSDKENIOH OOJIe3HHM OCY)KIEHHOTO He3aMeTUTEeNbHO NCIoMHUTH [locTa-
HOBJICHHE Cy1a 00 OCBOOOXK/ICHUH WITH 3aMEHE HaKa3aHHs ero 0oJjiee MATKUM BHIOM U JpYTUe 3aauu.

VYka3aHHbIE MEpHI ABJISAIOTCS APKUM MPUMEPOM MPAaBOBOM MOJUTHKH IOCYAapcTBa MO KOHCTUTYIIMOHA-
JMU3aIUA YTOJOBHOTO CYIOTPOM3BOJICTBA M MOJHOCTHIO KOPPECTIOHANPYIOT HopMaMm KoHCTHTYIMH, BbIpa-
JKEHHBIM B PsIZIC €¢ CTaTel, KOTOPhIE UMEIOT CMBICT U IyX, COOTBETCTBYIOIIHME HAEAM 3aKOHHOCTH (CT. 14),
cripaBeaBOCTH (11. 2. ¢T. 13) u rymanusma (1. 2 ct. 12).

[lapmamMeHT Kak OAWH W3 TIABHBIX CYOBEKTOB KOHCTUTYIIMOHATN3AINH OCYIIECTBIISET ITIOCTOSHHYIO pa-
00Ty B 9TOM HaIlpaBJIeHUH B c(hepe YroJOBHOTO CyIOIPOU3BOJICTBA, IPUHUMAS 3aKOHBI, BHOCSIIINE U3MEHE-
HUS ¥ JIOTIOJIHEHHS B YTOJIOBHO-TIPOIIECCyalibHOE 3aKOHOIATeNbcTBO. Tak, 3akoH PecnyOnmku Kazaxcran ot
5 Hos0ps 2022 roga [25], 3akon Pecryonuku Kazaxcran ot 17 mapra 2023 rozaa [26], 3akon PK ot 27 map-
ta 2023 roma [27] BHecnn psn n3MeHeHui u nononaeHuit B HopMmbl YIIK PK u 3akon PK, perymupytrommii
OTHOUICHUS B chepe OonepaTHBHO-PO3BICKHOM AedaTenbHOCTH [28].

[TpuHsTHE 3aKOHOB OBLIO CBA3aHO C MPHUBEJIECHHEM B COOTBETCTBHUE HOPM YTOJIOBHO-IIPOIECCYaTHHOTO
3aKOHO/IaTeNIbCTBA C M3MEHEeHUsIMU u fomnonHeHus B Koncturymmio PK B cBeT KOHCTUTYIIMOHHEIX pedopm,
MIPOBEJICHHBIX Ha OCHOBE Pecmybmukanckoro pedepenmyma ot 5 utons 2022 roga [29] u npunstus Ilapna-
MenToM 3akoHa PK ot 17 centsops 2022 roaa [30].

B-Tperpux, camMbIM JIEHCTBEHHBIM METOJOM KOHCTHTYIIHOHAIM3AINN YTOJOBHO-TIPOLIECCYaTbHOTO 3a-
KOHOJIATEeNIbCTBA, M0 CYTH, JIOJDKHA SBJISATHCS JEATEIHHOCTh OPraHa KOHCTUTYIIHOHHOTO KOHTpoJst — 1o 31
nekadps 2022 rona Koncrurymmonnoro coseta PK, a ¢ 1 saBapst 2023 roga — Koncrutymmonnoro cyaa PK
(manee — KC PK), xoTopbIii MOKET O0BSBUTH JIFO00H HOPMATHUBHBIN MPABOBOW aKT WJIM €r0 OTACIbHBIC
TIOJIOKEHHUS HE COOTBETCTBYOMUMHI KoHCcTUTYIINY.

Koncturymmonnsiid cyn PK npoBoaut B 3TOM HarpaBieHuu paboty B 1erioM 3ddexTiuBHo. BmecTe ¢
TEeM eCTh M KPUTHYECKHE 3aMeUaHus B ajapec ero peuienuii. Tak, npodeccop I'. CyneliMeHOBa OTMEYAET, YTO
B OJHOM W3 HOPMAaTHUBHBIX TocTaHoBieHUi KoHctuTynmonHsli cyn PK mocTaHoBwiI mpu3HaTh COOTBET-
ctByromuMu Korcrutynun PeciyOonmkn Kazaxcran monoskeHust myHKTOB 1), 2) u 3) yacTu BTOPO#l CTaThu
146 YrosoBHO-TIpoliecCyalbHOrO Kojekca PecnyOmuku KaszaxcTaH, TO eCTh OClapuBacMble 3asBUTEIIEM
HOPMBI, coriacHo npaBoBoii no3uin Koncrutyunonnsiii cyn PK, coorBerctBytor Koncturynuu. Ho, mpu-
3HAaB KOHCTUTYLIMOHHOCTH YKa3aHHBIX HOpM, KoHctutytmonnsiii cyx PK Taxoke mocranosui (1. 2): «IIpasu-
TenbeTBY PecnyOnuku Kazaxcran He mo3[qHee HIECTH MeECSIEB MOocie OMmyOIMKOBaHMS HACTOSIIETO HOpMa-
tuBHOTO [locTanoBnenus BHecTr B Makunuc [Tapnamenta PecnyOnuku Kazaxcran npoekT 3akoHa, HarpaBs-
JICHHBIA Ha TIPHUBEJIEHHE YTOJOBHO-IIPOIECCYATbHOTO KoJiekca PecryOnukn KazaxcraH B cOOTBETCTBHUE C
npaBoBeIMH o3uMaAMu KoHctutynmonnoro cyna PecryOnuku KaszaxcraH, M370KEHHBIMU B IaHHOM HOP-
MAaTHBHOM MOCTaHOBIIEHUM» [31].

Orta xe MbIcib npociexusaercs U B pabore T.E. CapcenbaeBa, KOTOPbIM NOJYEPKHUBAET, UTO B pellie-
Hun KC PK He yka3zaHO, Kakue KOHKPETHO HOPMBI (pa3ienbl, IMIaBbl WM CTaTbH, YacTd, MyHKTHI) YIIK
JOJDKHBI OBITH TIPUBECHBI B COOTBETCTBHE C MPABOBBIMU MO3UIMIMHA KoHcTUTyIIMOHHOTO cyna. Kakue koH-
KpeTHO mpobenbl ¥ npoTuBopeuns KoncturynmonHsiit cyn oonapyxwmn B YIIK npu paccmorpennn obparie-
Hus? OO0 3TOM HOPMaTHBHOE MOCTAaHOBJIEHHE yManuuBaeT. M3nmoxxeHHoe HopMmatuBHOe I[locTaHoBIeHHE
Koncrurynuonnsiii cyn PK crpagaer npaBoBoil HEONPEAEICHHOCTBIO U HE B IIOJIHOM MEpPE COOTBETCTBYET
TpeboanusaM KounctutynnonHoro 3akona «O Koncrurymmmonaom cyae» [32].
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B ropunuueckoii nutepaType CTpaH OJMKHETO 3apyOeKbsl B CBS3U C TAKUMH CUTYaIMAMHU YKa3bIBaJIOCh,
YTO PEIICHUS] OPraHa KOHCTUTYILIMOHHOTO KOHTPOJIS IO BOIPOCAM YTOJOBHOTO CYAOINPOU3BOJACTBA MOTYT
OKa3bIBaTh W HETaTHMBHOE BO3JICHCTBHE HA CHCTEMY YrOJOBHO-TIPOLECCYAIbHOTO 3aKOHONATENBCTBA BBUAY
HaJIM4YUs TPOTUBOPEUUBBIX MPA—BOBBIX MO3ULUN OTHOCHUTENBHO COAEP)KAHMS 3aKOHOJATENbCTBA U MPaBO-
MIPUMEHHUTENBHOM TpakTHKH [33; 41]

B 31011 cBA3M monaraeM, 4to penieHus KOHCTUTYIMOHHOrO Ccyza, Kak AEMCTBEHHOrO OpraHa IO KOH-
CTUTYLIMOHAIN3AIIUH BCErO HAIIMOHANBHOTO 3aKOHOATENbCTBA, JOKHBI OBITh «Ha BEPIIMHE IOPUINIECKOTO
MacTepcTBa, COCTUHSITh B €IMHOM (OKYyCe W YTOHUYEHHBIC IOPUANYECKHE 3HAHMS, M MIPABOBYIO KYJIBTYpPY U
IOPUANIECKOE UCKYCCTBOY [34; 394].

Crnenyronmii myTh KOHCTUTYIHOHAIN3ALUN YTOJIOBHOIO MPOLECCYaIbHOTO 3aKOHOAATENBCTBA — 3TO
crcTeMa MPaBONPUMEHUTENLHON AEATENFHOCTH, B MPOIEcce KOTOPOH CyObEKThI MPUMEHEHUSI HOPM YT OJIOB-
HOTO MPOLECCYaIbHOIO 3aKOHOAATENILCTBA 00ECTICUNBAIOT COCTOSHUE 3aKOHHOCTH U IIPABOIOPSIKA, IPUBO-
JAIIUX B KOHEYHOM PE3yNbTaTe K YCTAaHOBICHHIO B CTPAHE PEKUMA KOHCTUTYLIMOHHOM 3aKOHHOCTH.

[TonHOMOYHS CyJia ¥ HHBIX CyOBEKTOB MPUMEHEHHSI HOPM IpaBa (IIPOKypopa, T03HaBaTeNsl, cie10BaTe-
JI ¥ JIp.) IO KOHCTUTYLMOHANN3AllUK YCTaHOBJIEHBI cMbIcIoM MosoxkeHuil crateu 2 YIIK PK, B koTOpBIX,
BO-TIEPBBIX, IPOMUCAHO O BBICHICH FOPUAUYECKON CUIIE U MPSAMOM AecTBUM KOHCTUTYLMU HA BCEW TEPPUTO-
pun Pecyonuku Kazaxcran.

Bo-BTOpBIX, B yKazanHoi crathe YIIK PK mpenycMoTpens! cirydan BOZMOKHOTO POTUBOPEYUS MEKTY
nopmamu YIIK n Koncrurynmeti Pecniy6muku Kazaxcran, a taxoke KoncrurynmonnsiMu 3akoHamu PK. B
TaKUX CIIy4yasX CyObeKThl IPUMEHEHHs IpaBa 00s3aHbl PYKOBOJCTBOBATHCS HMPUHLUIIOM IEPBOOUEPEIHOTO
neiicteus monoxkennid Koncrurynuu Pecrybnuku Kazaxctan M KOHCTHTYIIMOHHBIX 3aKOHOB, YTO OYyJIET CBU-
JETENBCTBOBATE O KOHCTUTYLIMOHAIN3ALMH YTOJIOBHOTO 3aKOHOAATENbCTBA U CYIOTIPOU3BOJCTBA B IpoLiecce
MIPABONPUMEHUTENBHON NEATENBHOCTH. DTOT K€ MPHHIUI KACACTCsl U B OTHOUIEHHH KOHCTUTYLIMOHAIH3H-
POBaHHBIX, TO €CTh paTHOUIIMPOBAHHBIX PECITYOIMKONH MEXTYHAPOIHBIX JOTOBOPOB, KOTOPhIE HMEET MPHO-
putet nepexn Hopmamu YIIK PK. TIpesymnnus ske KOHCTUTYIIMOHHOCTH YTOJOBHO-TIPOIIECCYAIBHOTO 3aKOHa
Mpenarnonaraer, 4ro goo0bie npotuBopeuns mexay YIIK PK u mpyrumu 3akoHaMu periaroTcsi Ha OCHOBE
npuopurera nonoxeanid YIIK PK.

HemanoBaxxHoe 3HaueHue B Mpolecce KOHCTUTYIIMOHAIN3ALNN YTOJIOBHOTO CYAONPOU3BO/ICTBA UMEET
YpOBEHb NPO(ecCHOHATIBHON MPaBOBOI KyJIBTYPHI U MPOGECCHOHATBHOIO IPaBOCO3HAHUS CYIeH, MPOKYpO-
POB, cliezoBaTelel U Apyrux cyOBEKTOB MPaBOIPHUMEHUTENBHON AesTenbHoCTH. Camo npodeccruoHambHOoe
MMpaBOCO3HAHUE JOJIKHO OBITh IMPOMNUTAHO UACAMHU KOHCTUTYIHUOHAIM3MA WU KOHCTUTYHHOHHOI'O IIPaBOIIO-
psiKa, 4TO O3HAYaeT, YTO 3TH SIBJICHHUSA NPABOBOH NEHCTBUTEIBHOCTH JOJDKHBI CaMH OBITH ITOJBEPTHYTHI
MIPOLECCY KOHCTUTYLIMOHAIN3AalUU. B 3TOM [iene 3HAaYUTENbHYI0 MOMOIIbL OKa3bIBAE€T CHCTEMA IOBBIIICHUS
KBaJIM(HUKALUHU U TEPETIOJIrOTOBKU KaJpPOB B Cy1eOHO-POKYPOPCKON U CIIEICTBEHHO-KPUMHHAIMCTHYECKON
NEeSTeNbHOCTH, a TaK)Ke HayuyHbIe pa3paObOTKU MPaBOBOM JOKTPUHBI, KOTOpas TakKe MpeasaraeT pa3inyHble
MEpbI 10 MPUBEACHUIO YTOJIOBHOTO CYyJIONPOM3BOJCTBA C KOHCTHTYLMOHHBIMH NPHHLIMIAMU M OOLIETpH-
3HAHHBIMH HOPMaMH MEXyHapOIHOTO mpasa [35; 76].

Bwi600wi

IIpoBeneHHOE MCCIEIOBAHME MO3BOIMIIO ONPEAETUTH U BBISIBUTH CYLIHOCTHOE COAEP)KAaHHE KOHCTHUTY-
LHUOHAIN3ALMHA YTOJIOBHOTO CYZONPOM3BOACTBA KaK COCTaBHOW 4acTH Mpolecca KOHCTUTYLHOHAIM3ALUU
Bcell mpaBoBoii cuctembl PecniyOiinkn Kazaxcran, koTopasi oOecriednBaeT ee JBIKEHHE U MOJIEPHHU3AIINIO, a
TaK)Xe ee JOMOJHEHHE U KOHKPETH3AIHIO B COOTBETCTBHUE CO CMBICIIOM, OyKBOM M TyXOM KOHCTUTYIIHOHHBIX
HOPM.

YTroJ0BHOE CYIONPOU3BOJCTBO pACCMATPUBAETCS B JAHHOM KOHTEKCTE B KaU€CTBE CHHOHMMA MOHSITHS
YTOJIOBHBIH TIporiecc, 0003HA4YaloOmMi BCIO COBOKYITHOCTH YTOJIOBHO-TIPOIECCYQJIBHOH AEATETBHOCTH C
BKJIIOYEHHEM B HEe BCEX €€ CTaHii, B TOM YHCIIe JOCYAeOHOE TPOU3BOJICTBO.

B pesynpTaTe Takux BBIBOZOB MOXHO OINPEIEINUTD MOHATHE «KOHCTUTYLHMOHAIN3AMN YTOJIOBHOIO CY-
JOIIPOU3BOJICTBAY», KOTOPOE IIPECTaBIIsIeT COO0M HEIIPEPHIBHBII NPOLIECC AESITENbHOCTY MHOTUX CyOBEKTOB:
[Ipesunenra, [lapnamenta, IlpaButensctBa, Konctutynmonnoro cyna, Bepxosnoro Cyna, I'enepanpHON
npokyparypsl PK, npyrux mnpaBonpuMEHHUTENBHBIX OPraHOB — IO 00ECIEYEHUIO TTOAYMHEHUSI KOHCTUTY-
LIMOHHBIM HOPMaM BCE€H CHCTEMBI YTOJIOBHO-TIPOIIECCyaTbHOTO peryaupoBanus PK.

B nanHOM mporecce conepxaHue IESITENbHOCTH BCEX CyOBEKTOB KOHCTUTYLHOHAJIU3ALUU JIOJDKHO
ObITH 0a3UPOBAHO Ha KOHCTUTYLMOHHBIX LIEHHOCTSX U UAESAX, OyJb TO CTaaus 3aKOHOAATENbCTBA, IPUMEHE-
HUS YTOJOBHO-TIPOIIECCYATbHBIX HOPM WJIM KOHCTUTYHMOHHOTO KOHTpOJIA. JI100bIe pemeHus: 3aKOH01aTeNb-
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HOTO, KOHTPOJHPYIOIIErO WK MPABOINPUMEHUTEIBHOTO XapaKTepa B YrOJIOBHO-TIPOIECCyanbHOU cepe He
MOTYT HaxXxOAWThCSA B mpoTuBopednu ¢ HopMamu Konctutyimu PK m KOHCTHUTYIIMOHATH3UPOBAaHHBIMH, TO
ecThb paTudunupoBanHbiME PecrryOnmkoi KazaxcTraH, MOI0XEeHISIMA MEXTyHAPOTHOTO TIPaBa.
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A.Jl. PaxmerynuH

KbLIMBICTBIK €OT ICiH KYPri3yAi KOHCTUTYHUAIAHABIPY: TYCIHIri MEH Ma3MYHBI

KBUIMBICTBIK iC KYPri3yZi KOHCTUTYLMSUIAHABIPY TaKbIPHIOBIHBIH TEOPHSUIBIK JKOHE MPAKTHKAJIBIK
MaHBI3JIBUIBIFEl 3aHHAMaFa, KBUIMBICTBIK IPOLIECTIH COTTAaFbl JXKQHE COTKA JEWIHTI caThlIapblHA
KATBICTBI KOFAM/BIK KATBIHACTAPIBI KYKBIKTBIK PETTEYJeri KOHCTUTYUMSUIBIK —HIesIIapIblH,
MIPUHIUNTEP MEH KYHIBUIBIKTAP/IBIH OCIT Kelle KATKAH BIKIMAIBIMEH JKOHE OPEKEeTIMEH aHBIKTANIA/IbI.
BipiHmi Ke3eKTe KOHCTUTYIMSUIBIK KYHIBUIBIKTAD 3aH MIBIFApy KBI3METI CalachlHAa KBUIMBICTBIK-
MPOIECTIK ~ 3aHHaMaHBIH  HOpPMaJapel MeH  epexkenepi  Kaszakcran — PecrmyOnmkachIHBIH
KoHcTuTynmsChIHA colikeC KeNMeWai JAeNn TaHBUIATHIH JKaraailapasl OoJIsIpMay JKOHE TOTEHILe
JKargaija KpICKapTy YIIH KamTaMmachl3 eTimyre Ttuic. byman 0acka, KbUIMBICTBIK-IIPOLIECTIK
3aHHAMaHBIH HOPMaJIapblH KOJIaHyJAarbl Oapiblk cyOwbekrinepain Kasakcran PecmyOnmkachlHBIH
KoHCTUTYIMACBIHAA JKapHsUIaHFaH KYHIBUIBIKTap MEH OaChIMIBIKTapAbl KaObuigaybl OoOMbIHIIA
mopMeHsi mapanap Kaxer, Oyn Kazakcran PecrmyGmuKachIHBIH €H KOFapbl KYHIBUIBIKTAPHI ajaMm,
OHBIH 6Mipi, KYKBIKTapbl MEH OOCTaHABIKTAphl OOJBIN TaOBUIATHIHABIFEIH Oapabap OGaramayra ajbImn
Keneni. byst Typreiia KOHCTUTYHMSUIAHIBIPY KYOBUIBICHIH 3ePTTEYAETi MaHbI3/Ibl OAFBIT KBHLIMBICTHIK
COT iCiH JKYpri3yAi KOHCTHTYLMSUIAHIABIPY JHETeHIMi3 He, OHBIH OYKLT KYKBIKTHIK JKYHeHi
KOHCTUTYLMSUTAaHIBIPYMEH OailaHbIChl KaHAad, Oyl Macenenepii FBUIBIMH KOFaMIACTHIK Kaiait
KapacThIPajibl, KbUIMBICTBIK-TIPOLIECTIK 3aHHAMaHbl KOHCTHTYLMSJIAHABIPY bl KAMTaMackl3 €Ty YIIiH
opTYpIi cyOBeKTIIep KaHIal miapaiap KoJAJaHyaa JereH MOCECHI FhUIBIMU TYPFBIIAaH TYCiHY OOJIBIT
TaObutanbl. Maxkanaga ocbl Macenenep Kasakcrtaniga aTanMblll Mocelie OOWBIHINA FBUIBIMH
J3ipyiemMeniep oTe a3 €KEHIITiH eCKepe OTBIPHIN TaJJaHFaH, ajl KOHCTUTYUUSIAHIBIPY YFBIMBI Oacka
TEPMHUHIEP MEH KaTErOpWsUIapIbl: KOHCTHTYIIHOHAIU3MI, KOHCTHTYIHSUIBIK KYKBIKTBIK TOPTIIITI
JKOHE KYKBIK YCTEMITiH allKbIHAAy MIEHOEpiHIe 3epTTeNreH. ABTOpP KBUIMBICTHIK COT iCiH JKYPTi3yIi
KOHCTUTYIMSUIAHIBIPY — TY)KBIPBIMIAMACHIH — KOHCTHTYIMSUTAHABIPYIBIH ~ OPTYpii  cyObekTinmepi
KBI3METIHIH Ma3MYHBI apKbIIbl KapacThIPFaH.

Kinm co30ep: KOHCTUTYIHMS, KBIIMBICTBIK COT iCiH YKYPTri3y[ai KOHCTUTYUHSUIQHIBIPY, KBUIMBICTBIK
HpoLecC, KOHCTUTYMSUIAHABIPY CYOBEKTiNIEp], KbUIMBICTBIK-POLIECTIK 3aHHAMA.
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A.D. Rakhmetulin
Constitutionalization of criminal proceedings: concept and content

The theoretical and practical significance of the topic of the constitutionalization of criminal proceedings is
predetermined by the increasing influence and effect of constitutional ideas, principles and values in the legal
regulation of public relations concerning legislation, as well as the pre-trial and judicial stages of criminal
proceedings. First of all, constitutional values should be ensured in the sphere of legislative activity, so that
cases when norms and provisions of criminal procedure legislation are recognized as inconsistent with the
Constitution of the Republic of Kazakhstan are excluded, and in extreme cases reduced. In addition, effective
measures are needed to ensure that all subjects of the application of the norms of criminal procedure legisla-
tion of the values and priorities proclaimed by the Constitution of the Republic of Kazakhstan, which leads to
an adequate assessment of the fact that the highest values of the Republic of Kazakhstan are a person, his life,
rights and freedoms. In this aspect, an important direction in the study of the phenomenon of constitutionali-
zation is the scientific understanding of the question of what constitutes the constitutionalization of criminal
proceedings, what is its relationship with the constitutionalization of the entire legal system, how these issues
are considered by the scientific community, what measures are taken by various actors to ensure the constitu-
tionalization of criminal procedure legislation. The article analyzes these issues taking into account the fact
that there are very few scientific developments in Kazakhstan on this issue, and the concept of constitutional-
ization is studied within the definition of other terms and categories: constitutionalism, constitutional order
and the rule of law. The author of the article considers the concept of constitutionalization of criminal pro-
ceedings through the content of the activities of various constitutionalization subjects.

Keywords: Constitution; constitutionalization of criminal proceedings; criminal process; constitutionalization
subjects; criminal procedure legislation.
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Ka3zakcran Pecny0jnkacbIHAarbl NEHUTEHIIUAPJIBIK MTPOOATMSTHBI
JKy3ere acbIpy/a KYKbIKTBIK KOMEKTI KaMTaMachl3 eTy

3epTTeyaiH MakcaThl ©3iHe KATBICThI MPOOANMSHBI XKYy3ere achpaThlH aZamMAapAbl KYKBIKTHIK KOMEKITEH
KaMTaMachl3 €TyAIH Ka3ipri >KarJalblH KapacThIpy >KOHE OHBI JKETUIAIpy »KOHIHIE YCBIHBICTap d3ipiey.
Makanana e3nepiHe KaThICTBI YKIMIIK JXOHE IMEHHTCHIMAPINBIK MPoOanus KOJIaHBUIATHIH aJaMIap by
KYKBIKTBIK KOMEK alTybIHBIH KaJBIITACKAH TETIrl KapacThIPbUIFaH. BiTiKTI 3aH KOMETiH ayIbIH KUBIHIBIFBIHA
JKOHE OHBI Ty3€y MEKEMellepiMEH KaMTaMachl3 €Tyre epeKIie Ha3ap aydapbulibl. ©3/iepiHe KaThICThI YKIMIIK
JKOHE MEHHUTCHIMAPJIBIK MPoOaIs KOJMAHBUIATHIH aaMIapblH OUTIKTI 3aH KOMEriMeH KaMTaMachl3 eTiTy
JIOPEKECIH aHBIKTay MaKCaThIHIA 3ePTTeYAiH KAIMbIFa OPTaK, JKaJIIbl FAUTBIMHU, KEKE JKOHE HKeKe-KYKBIKTHIK
omictepi maiinamaHpUIABL. ATanm aWTKaHOa, MPOOalUs KOJNAAHBUIATHIH aZaMIapFa 3aH KOMETiH KepceTy
Typajbl 3aHHAMAHBIH aMybIH 3€pJeiey MaKCaThIHIa IUalIeKTHKa omicTepi maiimanmansuigbl. [IpoGarmst
JKY3ere achpbUIaThIH aJaMIapabl KYKBIKTHIK KOMEKIIEH KaMTaMachl3 eTy[iH mpoOiieManapsl, COHAaii-ak
JKETICTIKTepI MeH KeMIIUTIKTepiH Oaramayna Kasipri jkarjgaiifa Tangay jKacajgbl. 3epTTey HOTWDKEeCiHIe
KYKBIKTBIK KOMEKIIEH KaMTaMachl3 €Ty mpoOieManapbl KYHEICHII JXOHE OHBI JKCTULIIPY MaKcaThIHAA
3aHHAMara YChIHBICTap d3ipieHi. OChl TaKBIPBINTHI 3ePTTEH Kele, YKIMJIIK jKoHe (HeMece) MEHUTCHIUAPITBIK
npoOarss  OCnriieHreH  agaMJapAblH  KYKBIKTHIK ~KOMEKIEH KaMTaMachl3 CTUTYiHIH  3aHHAMAJbIK
OJIKBUTBIKTAPhI Opa eKCHIITIH JKOHE XabIKapaliblK CTaHIapTTapFa COlKeC KeJIMEHTIHIH aTtan eTyre 00a bl

Kinm ces30ep: coTranraH, KYKBIKTBIK KOMEK, MPOOAs, YKIMAIK MpoOamnus, NEHUTEHIHMAPIBIK MPOOaIus,
a/IBOKaT, 3aH KOHCYJITAHTHI, TY3€y MEKEMECi, SMUITIKKE KOJI )KETKi3y, KYKBIK YCTEMJIIri.

Kipicne

A3zamarrap YVIIH ONUINIKTIH OpHAYBl MEH KYKBIK YCTeM/ITiHIH calTaHaT Kypybl OyJl TeK KaHa
KBUIMBICTBI alllyMeH IIEKTeIMeHIi, COHbIMEH Oipre KbUIMBIC JKacaFaH ajaMfa THICTI Ka3aHbl TaralbIHIAY,
COHJali-aK jka3aHbl OpBIHIAY MEH OTEYIIH TOpTIOl MEH IapTTapbl Ja MaHbI3Fa ue. Auaija, aJeMJIiK
TOXIpHOE ajaMabl KOFAMHAH OKIIAYJalThIH Olp>KaKThl KaTall 1apaap, *a3aHbl 6Tl )KaTKaH aJaMfa Karal
Kapay apKbUIbI OHbI KaliTa TopOuesney OHBIH e3repyiHe aibll KelIMed FaHa KoiMaid, COHBbIMEH Oipre
TYJIFAaHBIH KBUIMBICTBUIBIK CUIIATHIH JKOFapbUIATATHIHBIH, COJI apKbUIBI OYPBIHFBI COTTAJFAH aJaMJIbl KaiTa
QJIEyMETTEHAIPY i KUBIHIATAThIHBIH KOPCETEI.

AnaM KYKBIKTapblH KamTamachl3 ety makcaTbiHaa KP KoHcTuTynusicbl MeH XanbIKapaiblK KYKBIKTBIK
Ky)KaTTapra coiKkec eniMiz/ie TICHUTCHIIUAPIBIK KYHeH1 MoJepHu3anusiay icke acslpburyna. OchkiFan colikec
COTTaNIFaH/ap/bl XaJbIKapalblK CTaHAapTTapFa ColiKec THICTI KaFmaiiapiaa ycray MakcaTbhlHAA Ty3ey
MEKeMeJepiHiH FUMapaTTapblH caly MEH KalTa >kaOJbIKTay Kacamyaa. ATajMbIII JKYMBIC MEMIIEKETTIK-
JKEKE OpINTECTIK TETIKTepiH KOJJaHy apKbUIBl JKy3ere achIphuUIbil Keneni. KeiOip aBTOpimap ochIHIal
miapanap Ty3ey MeKeMeJepiHAeri KYKBIKTBIK TOPTINTIH HBIFAIObIHA, KBUIMBICTBUIBIKTBIH, KacakaHa
OY3YIIBUIBIKTBIH, ©31H-631 eNTipy (haKTiNepiHiH a3aloblHa aibil Kenai xen ecenrteiini. CoHpaii-aK oixapapiH
miKipiHe CyHeHCeK, MyHJAal XarbIMJAbl ©3repiCTep «Ty3ey MEKeMeNepiHiH TYPFhIHAAPBIHBIH» CaHBIHBIH
TeMeH eyiHe okenreH [1].

[ennreHnMapblk KYHeHI JKaHFBIPTY TEK KaHA jKaHa FUMaparrap cally HeMece Ty3ey MeKeMelepiH
KaliTa >kabJapIKTayMeH, COTTalFaHAapAbl eHOEKIeH KaMTyMEH LIEKTENIMeyi THIiC, COHbIMEH Oipre MyHaal
MPOLIECC COTTAIFaHAapAbI 3aH (Karas) JKy3iHIEr! eMec, IIbIHAWbl KYKBIKTBIK KOMEKIICH KaMTaMachl3 €TYMEH
KaTap Xypyl KaKeT JIel ecenrTeimis.

CotranranapeiH caHbl xkeHiHeH Kazakcran eremennik anran yakeitta AKI nen Peceiinen keitinri
YIIiHII OpBIHAA OOJIFAHBIH ECKEPCEK, TOYEJICI3JIK ajfaH YakeITTaH Oepl coTTanraHgapAblH —CaHbI

* Xar-xabapnapra apHanrad aBTop. E-mail: mussekenova_aizhan@bk.ru
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TOMEHJETCHIH aiiTa KeTyiMmi3 kepek. byrinri Tanaa enimizaid neHuteHmapislk xyiecinae 30 000-nan aca
anam Kamayna. CoTramraHmapAplH Kazipri caHbplHa coiikec Kaszakcran onmempae »KY3iHINI OpBIHFA KEJiM
TipeJTeH.

2021 xbUIABIH aKNaH aWbIHIAFBl JKaFjalifa Colikec pecnyOnmkambizia 64 Ty3ey Mekemenepi Oap,
omapga 25 827 corranrannap Kamayza, CoOH/aii-aK 16 Teprey abakTeIIapbIHIa Kayanka TapTeurad 5805-Ten
aca agam otbIp. byn kepcerkimre KazakcranHbiH 30 KBTI TOyenci3 e peTiHmeri 8§ peT paKbIMIIBLIBIK
JKacaraHHaH KEHiHTri cOTTalFaHaapablH canbl kepceTuireH [2]. ConbiMeH Oipre bt caiibid 100 MBIHHAH aca
KBUIMBICTBIK KYKBIK OY3YIIBUIBIKTAp JKacanaabl )KoHE COFaH COMKEC KBUIMBICTHIK icTep Tipkesedi. Mpicabl,
2022 sxputasie 9 aiipiaga 116 000 KeLIMBICTHIK ic Tipkenin, orad 40 000-HaH aca amaM KbUIMBICTBIK KYKBIK
OY3YIIBUTBIKTApABI JKacaasl JereH KYMIKINEeH JKayanTeUIblkKa TapTeurraH [3]. bym cammapra Oac
OOCTaHBIFBIH IEKTEYTe XKOHE IAPTTHI TYpJle COTTAIFaHAapIbIH CaHBIH KOCHIHBI3. JleMek, opTalia ecenmnex
100 mpIHFa KYBIK aca azaMibl COTKA JEHiHT1, YKIMAIK KoHE MEHUTEHIINAPIIBIK, TIEHUTEHINAPIBIKTaH KeHiHT1
KYKBIKTHIK KOMEKIICH KAaMTaMachI3 €Ty KaXeTTLIir TysiHaanasl. by kepcerkim Kazakcran xankprasH 0,5%
rana Kypaiigel. [lereamen ne, Kasakcranmarbl mpoOamusi KYHEciH AYphIC KaNbINTACTHIPY eNiMi3IiH
KYKBIKTBIK MEMJICKET PpETIHJAEC HBIFAIObIHBIH, a3aMaTThlK KOFaMHBIH JIaMYBIHBIH, J€MOKPATHSUIIBIK
KYHIBUIBIKTAPIBI YCTAaHFaH, aJaM KYKBIKTApbIH J>KOFapbl KOSTHIH MemJyekeT petiHaeri Kazakcran
PecnyOnukachIHBIH KelOeTiH KamMTaMachl3 eTyAe MaHbI3bl 30p. MyHIail mpoOalusuIbIK Kyie Ka3alapabl
OpBIH/IAyIaFbl OJIKBl TYCTapblH OOJNABIpMayFfa, KYKBIK OY3YIIBIHBI IIBIHAWBI KaJBIIKA KENTipy, KahTa
TopOueneyre, OHbI KOFaMFa OefliMaeyre MyMKiHAIK Oepe/i.

JKorapelma aranmraH TyJFanapAblH OapibIFBIHBIH Ja ©3T¢ a3aMaTTapMeH Karap KYKBIKTap MeEH
OocTaHabIKTapAsl ueneHyiHe, KongaHybiHa KP KoncrutynusceiMen xone BYY KouBeHimsuiapsiMeH
KeMuIAiK OepinreH. OAUIAIKKE KO KETKI3y MEeH 03 KYKBIKTaphl MEH OOCTaHABIKTAphIH KOPFay SPKIMHIH Jie
aXbIpaMac KYKBIFBI JKOHE Ke3 KeNreH MeMIIEKeT, COHBIH imiHae Ka3zakcran aa o3 Ke3eriHae OoChbl KYKBIKTHI
KaMTaMachl3 €Tyi, aJlaM KYKBIKTapblH KOpFayJblH IIapajgapblH KaObuimaybl Tuic. byn Kasakcran
PecniyOnukachiabiH 13-0a0bIHBIH 3-TapMarbiHAa OCKITUINCH »OHE OFaH COMKEC «OPKIMHIH OLTIKTI 3aH
KOMET1H ajyFa KYKbIFbI O0ap» [4].

Conpaii-ak, KP «AIBOKaTTBIK KBI3MET OHE 3aH KeMerl Typaibl» 3aHbIHBIH 26-0a0bl 1-TapMarbiHaa
«0apIIbIK KeKe XoHe (HeMece) 3aH bl TYIFajIapblH 3aH KOMETIH TeTiH anyFa KYKbIFbIHA MEMJICKET KeIiIIiK
Oepertini» [5] Oekitinren. Jlemek, KYKBIKTHIK kKoMeK KP KpITMBICTBIK-TIpOlieCcCyanbIK 3aHHAMara ColkKec
KYIIKTi, albITadyIlbl, COTTANYIIbI, COTTAJIFaH, aKTallFaH, XoOIpIEHYII CHIKTBHl apHailbl MopTebere we
azaMaTTapra Jia TUECLII.

KpUIMBICTBIK ic XKYpPridy 3aHHaMachlHA COMKeC apHaiibl MopTeOere me OoyraH amaMHBIH Oenrisi Oip
KYKBIKTapbl MeH OOCTaHIBIKTAphl MICKTEINe/dl JXoHe OKiHINIKe opali MyHJail a3amarrap ycTam ainy MeH
a0aKThIFa YCTay/IbIH, JKa3aHbl OTCYIIH TOPTIOl MEH KarIaiiapbl Typajibl, KbIJIMBICTBIK IIPOIECC OAPBICHIHIA
OY3bUIFaH KYKBIKTaphl TYpaNIbl YaKTBUIBI Macese KOTepyre MyMKiHAIKTepi O0IMai/Ib.

3aHHaMa MEH ToXipuOeHI Taijgay JKOFapblia aTallFaH ajaMiap KaTeTOPHUSCHIHBIH 63 KYKBIKTaphl MEH
0OCTaH/BIKTApPbIH, 3aHIBl MYIIEIEPiH KOpFay/a KUBIHIBIKTapFa Tan OONaThIHBIH KepceTTi. OHBIH mameni
peTiHae Ty3ey MeKeMeJepiHleri aypy-chlpkay JaeHrediHiH aprtyel [6, 122-124], azanmraynapaeid [7],
KYZIiKTire (alipInTaymsFa), COTTaIyIIbIFa KBICKIM jKacayIbIH Ke0etoi [8], marsiMIap MeH KapChUIBIKTap IbIH
azaiimaybiH [9] xoHe T.0. aiiTyra Oomangbsl. COHFBI yaKbITTa Ty3ey MeKeMeJepiHIeri LIenIinyi KUbIH
Macenenepiy 0ipi coTTaaraHaapAblH KYKbIKTapbIHA TUICTI KYPMETTIH 0OJIMaybl, OJ1 63 Ke3eTiHJIe dKOoraphlia
aTaJFaH aJJaMHBIH 9JIIIETTUTIKKE KOJI )KETKI3y KYKBIFBIH KY3€Te achlpyFa Kepi oCepiH THTi3e/i.

OJIIETTLUTIKKE KOJI XKETKi3y KYKBIFBIH KAMTaMacChl3 €Ty IiH MaHbBI3Ibl TETIKTEPiHiH Oipi COTTaIFaHIap bl
KYKBIKTBIK KOMEKIICH KaMTaMachl3 €Ty XOHE MYHJall KeMEK €H aJJIbIHFhl Karapaa KociOu Herizie —
KOpFaylbuiapMeH (aIBOKaTTapMeH) iCKe achIpbUIYBI THIC.

3epTTeyliH MakcaThl ©37€piHe KaTBICTBl YKIMJIK JKOHE TIIEHUTCHIUAPIBIK TpoOaIus Ky3ere
aCBIPBUIATHIH TYJIFaJapAbl KYKBIKTHIK KOMEKIIEH KaMTaMachl3 €Ty IiH Ka3ipri KaraalblH 3epaeney jKoHe OHBbI
KeTiIipyre OaillaHbICThl YCBIHBIMAAP/IBI JalbIHAaYy. ATAIMBIII MaKcaTKa JKETy YIIiH JKOFapbllia aTaliFaH
TYJIFajgapabl KYKBIKTHIK KOMEKIIEH KaMTaMachl3 €Ty Typasbl 3aHHAMAaHbIH JaMybIH 3€pTTey, COTTaJFaHaapra
KYKBIKTBIK KOMEK KOPCETYAEri KHBIHIBIKTApAbl aHBIKTAy, TYBIHAAFaH >KarJal[blH OIUIETTIIIIKKE KOJI
KETKI3YJIiH, )KaNIbl JIFaH/Ia KYKbIK YCTEMJIITHIH JJaMybIHA 9CEPiH 3ePTTeY CHAKTHI MIHACTTEp KOUBIIFaH.

bac GocTaHABIFBIH MIEKTEYTe HEMece MapTThl TYpAe COTTAJIFaH, COHbIMEH Oipre 6ac OocTaHIbIFBIHAH
ailpIpy TYpIiHIEri Ka3aHbl ©Tel XKYPreH TYIFanapibl KYKBIKTHIK KOMEKIIEH KaMTaMachl3 €Ty 3aHHAMaJIbIK
TYpFbIIa OEKITUITeHIIriHE KapaMacTaH, OHBI JKY3ere achlpy TETITi olli Jie KeTULIipyal Kaxer erefi. Teopus
XKY31IHJIE JKePruTiKTI aTKapyllbl OpraHjuap, Ty3ey MeEKeMellepi ollapFa oJeyMETTIK-KYKBIKTHIK KOMEKIICH,
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COHBIH iNTHIE KoCciOW 3aH KOMEriMeH KaMTaMachl3 €Tyl KaXKeT, ToKipuOe/e iCKe achlpy/a OHBIH OipHere
KHMBIHBIKTAphI Ke31ECe/I.

9oicmep MeH mamepuaioap

3epTTey OaphIChIHIA KAl PHITOCOMUSITBIK, KA FHIIBIMU, )KEKE FRUTBIMU KOHE apHANBI KYKBIKTHIK
omicrep KonmaHbUIABL. AifTap Ooncak, 6ac OOCTaHIBIFBIH IIEKTEyTE€ HEMECE IMIapTTHl TYPAE COTTajFaH,
COHBIMEH Oipre 0ac OOCTaHABIFBIHAH aiBIpy TYPIHAETI Ka3aHBl OTEH >XYPreH TYJIFalIapAbl KYKBIKTHIK
KOMEKIICH KaMTaMachl3 €Ty TYpaJibl 3aHHAMAHBIH JJAMYBIH 3epTTEy/Ie JUATICKTHKA TICUIICP] Mak1amaHbUIIbL.
Ocpl aTayFaH TyJIFaapibl KYKBIKTHIK KOMEKIICH KaMTaMachl3 €TY/IiH Ka3ipri skarmaibliHa Tayujay *acajijbl.
[IpoGanusielK OaKbLTayIaFbl TYJIFANAPIbl KYKBIKTHIK KOMEKIIEH KaMTaMachl3 €Ty KaKETTUIITIHIH KeJeMiH
HaKThl aHBIKTAay/la KBAaHTUTATHBTI OoAiC KOMeTiH Turi3mi. HakTel karmaifra mIomy »acayda FBUIBIMH-
ToXIpUOENIiK KoHPepeH s, OyKapalblK aKnapat Kypaaiiapsel Marepuanaapsl, Kasakcran PecryOnukachIHbIH
3aHHAMacChl MCH XaJIbIKAPaJIbIK KYKBIKTHIK KYKaTTap 3€paeICHI.

Homuocenep

[TpoOanusinelk  GakbpLIayIbl KY3€Te achIpyAarbl KYKBIKTHIK KOMEKTI KaMTamachl3 €Ty OarbIThIHAA
Kazakcran PecrnyOnmukacer Oipmama inrepi Kagamaap skacaraHblH Oalikayra Oomanbl. By OarbITTarbl 03bIK
HOpMaHBIH Oipi peringe eH Oipinmi, Kazakcran PecnyOmmkacepiy KonctutynusiceiHbH 13-6a0b1 3-
TapMarblHJa «OpPKIMHIH OUTIKTI 3aH KOMETiH alyra KYKBIFBI Oap» »OHE Je OHBI 3aHJa KepceTiireH
HEri37epAe TEriH anyra Ooyajibl JereH KaruaaHbl OCKITyiH aTaybIMbI3ra Oosansl. OFaH CoWKec, COTTalIFaH
azaMaT e3iHiH ochl MopTebeciHe KapamacTaH, KociOM 3aH KOMETiH alyFa KYKBUIBI €KeHiH OaiKaiiMbI3.
JKorappina aTaraHBIMBI3ail KOCiOM 3aH KOMET1 a3aMaTTHIK KOFAMHBIH TOYEJICi3 HHCTUTYTHIHBIH OKLII peTiHe
KociOM aJBOKATTap/blH KOMETIMEH ICKEe achIpbUIaJbl, OChIFAaH KapaMacTaH Ka3aKCTaHABIK 3aHHaMa
COTTaFaHAapFa KOPCETLIETIH KociOM KYKBIKTBHIK KOMEK OepyiH TopTiOiH erked-Terkeisi perreMei.
CoTTaiymsiFa KaTeICThl YKIM IIBIFAPBUIFAH YaKbITTAaH OacTan coTTanraH Tyira en KoHcrurynusceiasy 13-
0a0bl 3-TapMarbiHIa OEKITINMeH KYKBIKTApBHIH ICKE achlpy MYMKiHAIMHEeH aiblpbuiaabl. Toxipube ochl
COTTEH OacTam COTTajJfaH TYIFaFa KYKBIKTBIK KOMEK aca KaXeT CKCHIIriH, ce0e0i NMEeHUTCHIUAPIIBbIK
MeKeMeJlepie OJlapFa KapcChl a3anTayiap MEH KaTall KapayAblH KYIICI0 MYMKIHITi apTaThIHBIH KepceTemi
[10].

KyKpIK ycTeMAiriH »y3ere acplpy MEH OHBIH KOFamJiaFbl KOPIHICTEpiH >KOFapbUIaTy OarbIThIHAA
Ka3aKCTaHMBIK MEHUTCHIUAPIBIK JKYHEHI XKeTUHipy KaXeTTiri TybiHmaasl. OChl MakcaTThl iCKe achIpyja
MeMJIEKeT 0acIIbIChl « ¥JIT )Kocmapbl — 0ec HHCTUTYLIMOHAIIBIK pedopMaHsbl xKy3ere aceipy xeHingeri 100
HaKThl Kajam» OaraapiiaMachbIiHbIH 2-0aFbIThl peTiHIE «3aH YCTEMIITiH KaMTaMachl3 €Tyi» KapacThIpFaH
OonatbiH. «100 HaKTBI KagaMHBIH» 34-KaJaMbl peTiHAE aTaliFaH NMEHUTEHIMAPIBIK KyHeae XalblKapablk
TOXKIpUOCHI KOJIAaHYABIH TETIKTEPIH KapacTeipyAa Oipmrama Kanamzaap xacanral. 2021 xxeutgan 6acran bac
npokyparypa MmeH «EHOex» PMK exinepi MEMJICKETTIK-)KEKE OPINTECTIK asChIHAA KEKE WHBECTOPJIAP/IbIH
KapaKaTblH TapTa OTBIPHINT [EHUTEHIHAPIBIK MEKeMeJepAiH JKaHa FUMapaTTapblH caily, Ty3ey
MeKeMeJIepiHiH ilIiHe eHIipicTep KYPY, COTTAIFaHaap/sl eHOEKIIeH KaMTy MeH OeifHeOaKpuIayIap opHary
CHSIKTBI OH ©3repicTep/i KoiFa atya.

KBUTMBICTBIK, KBUIMBICTBIK iC JKYPri3y *oHE KbIJIMBICTHIK aTKapy 3aHHaMaJapblH XKaHFBIPTY OapbhIChIHA
emiMI3NiH 3aH [IBIFApyIIbl OPraHbl KBUIMBICTBIK KAayanThUIBIKKA TAapTBUIFAH TYJIFajlapFa KaThICTBI
MpoOaNMsiHBl  ICKe acChIPYJIBIH  XANBIKAPANBIK ToKipuOeciH eckepreHairi Oaikamamsl. 2014  KbIIbI
kaObuianran Kaszakcran PecryOnnkachiHblH KpIIMBICTBIK, KBUIMBICTBIK-TIPOIIECTIK JKOHE KBUIMBICTBIK-
aTKapy KoJAeKcTepi mpodaiysl YFeIMbIH, OHbI KOJIIaHYIbIH HETi37Iepi MEH TOPTiOiH, Mpo0alusIbIK OaKbpLIay/1a
OONaThIH TYJIFANAPABIH KaTerOpUsCHIH alKbIHAAN Oepi.

Kazakcran PecnyOnukacbinblH KbUIMBICTBIK KOAEKCiIHIH 44 oHe 63-Oamrapbl 0ac OOCTaHBIFBI
HIEKTENTeH HeMece MIApTThl TYpJe COTTalFaHlIapra npodanusuiblk Oakpuiay Oenrinedimi. Oran colikec Oac
OOCTaHIBIFBl IIEKTENreH HEMece IMAapTThl TYpAe COTTAJIFaH as3aMaTTapra NpoOalMsIbIK OakbLIay bl
YOKIJIETTI MEMIIEKETTIK OpraH Y3ere acblpabl )K9HE COT LICHIIMiHE COMKEC COTTaIFaH aJaMHbIH Oenriii Oip
MIiHJIETTEP/Ii OPBIH/IAYbIHAH TYPaJIbI.

Kazakcran PecnyOnukacbiHbiH KbIIMBICTBIK-TIPOLIECTIK KOJAEKC KYAIKTI peTiHe TaHbUIFaH a3aMaTThIH
©31HEe KAaTBICTBI COTKAa HEWiHrl MpoOalmusiHbl KYPTidy YIIIH HpoOamus KbI3METiHE >KYTiHyre KYKBIFBIH
oexiTeni. Jlemek, mpoOaius KbI3METIH MNMaiaajaHyra, OHBIH IIIHIE KYKbIKTHIK KOMEK ajyfa jKOoraphbiia
aTanraHnall Tek KaHa Oac OOCTaHIBIFBI HIEKTENTCH HEMece MIAPTThI TYpJAe COTTAlFaH azamaTTapra raHa
THECUII eMec eKeHi aHBIKTanbl. KpUIMBICTBIK-TIPOLECTIK 3aHHaMa MpoOalusi KpI3METiHE >KYTiHyre e3iHe
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A.A. MycekeHoBa, [1. HypMyxaHKbI3bl

0aiiIaHBICTBI KY/IIKTI JISM TaHy TypaJibl IPOKYPOPMEH KEIICUITeH KayJibl IMIBIFAPhUIFAH a3aMaTThIH KYKBIFBIH
AHBIKTAIl OCpreH.

KpUIMBICTBIK-aTKapy 3aHHAMachl MpoOarusi, mpoOanusIIbIK KhI3MET TIeH MpOOAIMsUIbIK OaKbLIayIbIH
VFBIMBIH, COHJIali-aK TpoOanusuIblK OaKbUIaydbl JKY3ere achIpyAbIH TOpTiOiH aHbiKTaraH. OraH Colikec,
mpodanwyst agaMIapIbIH KaHa KbUIMBICTHIK KYKBIK OY3YIIBUIBIK iCTE€YIHIH ajJblH aly MakKCaThIHAA OJapIbIH
MIiHE3-KYJIKBIH TY3€eyTe OarbITTainFaH OakplIay *oHE JIe QJIe€yMETTIK-KYKBIKTHIK CHITAaTTaFbl KbI3MET TYpiepi
MEH JKEKe alKbIHAAJaThIH IapaliapAblH JKyieci nen kepcerinreH. CoHnmaili-ak, MYHIAH amgaMJIap/IbIH
caHaThIH Mpolalys Typasibl 3aHMEH alKbIHAanmaael nen kepcereni [11]. Bepinren yfbimMra OailiinaHbBICTHI
0i37iH maipIMOaybIMbBI3IIa, TpoOanus 06ac OOCTAHIBIFBI IIEKTENTEH HEMece IIapTThl TypAe COTTajaFaH
aJlaMJiapra FaHa eMec, COHBIMEH Oipre KOFaMHaH OKIIIayJIaHa OTHIPHII, Ka3aChIH OTE KaTKaH a3aMaTTapIblH
Jla MIiHE3-KYJIKBIH TY3€Il, OJIapJbl JKaHAa KBUIMBICTBIK KYKBIK OY3YIIBUIBIK KACAybIHBIH aJIJbIH aJlaThIH
Oaxpiay Oomysl Thic. JKoHe me on 613 afThI OTHIPFaH amaMIapAblH CaHATBIHA [1a SJIEYMETTIK-KYKBIKTHIK
CUNATTaFrbl KbI3MET TYpPJIEPIH KaMTaMachl3 €TyMeH, COHBIH IITiH/Ie KYKBIKTHIK KOMEK OepyMeH Karap XKy3ere
aceIpbuTybl THic. Anaiina, KP KeuiMbicTeIK-aTKapy koaekciniH 19-6a0biHaa mpobauusuiblk Oakpuiay Oac
OOCTaH/BIFBIH IICKTEY TYPIHIE jKa3aFa TapThUIFAH, MIAPTTHI TYPAE COTTAJFaH, HeMece 0ac OOCTaHIBIFBIH
aliBIpy TYPIHJETI JKa3aHbl 6TEYeH MAapPTTHI TYP/Ae Mep3iMiHeH OYpBIH OOCaThIIFaH afaMIapFa KaThICThI iCKe
achIPbUIAJIBI JIeN KepceTei. SIFHU, OChl HOpMara COWKeC KaHa KbUIMBICTBIK KYKBIK OY3YIIBUTBIKTBIH aJlbIH
aly YIIH aaMIapIIblH MiHE3-KYJIKBIH Ty3€y MaKCaThIHAAFbl iICKE achIPhUIATHIH MPOOAIUSIIBIK OaKbLIAY bIH
CyOBEKTiIepl TeK KaHa IapTTHl TYpJe COTTANFaHaap, 0ac OOCTAHABIFBI MIEKTEITEHACP MEH IAPTTHI TYp/e
Mep3iMiHeH OyphIH OocaThUTFaHAap eKeHi alKpiHAans Typ. Jemek, KP KeumMbicTHIK-aTKapy KoaekciHiy 19-
0aOBIHBIH HOpMaJIapbl OChl KOJEKCTIH 3-0a0bl 7-TapMarbIH/a KOPCETIIreH HOpMallapFa KaWIlbl KeJeal Jen
naiieiMaayra Oomagpl. Cebeb6i KP KpuiMmbicThIK-aTKapy KoaekciHiH 3-0aObIHBIH 7-TapMarbl MPOOANUSHBIH
YFBIMBIH afKBIHIAH OTHIPHIN, MYHIal OaKpuIay >KOHE SJeYMETTIK-KYKBIKTBIK CHITATTaFbl KbI3MET TYpJIEpi,
JKEKe alKBIHAAJIAThIH Iapanap KOJJaHbUIATHIH alaMIapiblH CaHaThl 3aHMEH alKbIHAAJATHIHBIH OCKITKCH.
emaeireiaaa, 2016 sxeursl 30 xenrokcanna Kaszakcran PecrnyOnmukacweinbiy «IIpoOariust TypanbDy 3aHbI
KaOBUTIAHKIN, 3aHHBIH 12-0a0bIHa colikec MPOOANMSHBIH TYPJIEP] aHBIKTAIBIN KopceTinreH. OchiFan colikec
MpoOalMsIHBIH COTKAa JIEHIHTi, YKIMIIK, NEHUTCHIUAPJBIK JKOHE ICHUTCHIMAPJBIKTAH KEHIHIT JIeTeH
Typiepre Gemineni. bi3niH TaKbIPBIOBIMBI3FA COMKEC IEHUTEHIMPAJIBIK POOAUSHBIH KYPTi3iTy jKaibl.

AHBIKTaMara ColKec MEeHUTEHIMAPIIBIK po0danns KBUIMBICTHIK-aTKapy JKYHECiHIH MekeMenepinae Oac
OOCTaHIBIFEIHAH albIPy TYPIHIET1 JKa3aChlH ©TEN KYPreH agaMIapsl SJIeyMeTKe KOCy JKOHIHAET1 KbI3MET
IIeH Imapanap >KUBIHTHIFRL [12] 1menm KapacTeIpraH. 3aHFa COMKeC COTTaIFaH TYJIFAHBI JJIEYyMETKE KOCY
KBUIMBICTBIK-aTKapy MEKeMeCiHe KelreH Ke3[eH OacTtam icke achIpbuiafibl. KYKBIKTBIK —KOMEK
MEHUTCHIINAPIIBIK MEKEeMere Kelilm TYCKeH aJaMfa KOpCETUIETIH oJeyMETTIK-KYKBIKTBIK CHIIATTaFbI
KBI3METTIH Oip Typi oHE 0J1 )KEeKe aJJaMMEH aliKbIHIATyhl THIC MIapaaapbliH )KYHECIH KYpauIbl.

AJBOKATTap/AbIH COTTalFaHaapra 0ac OOCTaHABIFBIHAH aWbIpy OPBIHAAPBIHAA KYKBIKTHIK KOMEK
KepceTyneri 0acThl KHBIHIBIKTaphl OJlapFa CEHTeH COTTAIFaH a3aMaTTap/blH JKa3aHbl ©Tey OpHBIHA
XKeTkizlirenre neiin 6acrananpl. Cebebdi, Ty3ey MEKeMeCiHIH aTaybl MEH MEKEH)Kaibl TeK COTTATYIIbl KEJiI
JKETKEHHEH KeWiH faHa Oenrimi Oomamel. Ocbl ceOenTi KYKBIKTBIK KOMEK KOpCeTyIlli — ajBOKaT
COTTAIYIIbIFa OHBI TICHUTEHIINAPIIBIK MEKEMere TachIMaliay YaKbIThIH/IA 3aH KOMET1H KOPCeTyre MyMKIiH/Ir1
OonmMaiinel. bi3miH oMBIMBI3IIA, 9T OCHI COTTAIYIIBIHBI TaChIMAIAy KE3iH/E «KOJI/Ia» Ke3NIECeTiH Teprey
M30JIATOPIAPBIHA KOHE TackIMall[iay Ke3eHIHJE COTTalylIblFa JIeHe KYIIIH KepceTyli MYMKIHJIT eTe
skorapbl. COHJIBIKTaH, COTTAIYIIbIFA C€H aJIFAIIKbl COTTEPAE OHBIH 0ac OOCTaH/IBIFRIHAH albIPy OPBIHIAPBIH/IA
QJIeyMETKe KOCBUIYHI JKOHE JIe ICTETeH KiHoMi icTepl YIIiH CONl OpTaJaH emIKaHAal KOPJBIK KepMeyl YIIiH
KYKBIKTBIK KOMEK KOPCETLIyl IIapT.

AJBOKATTap/AbIH TCHUTCHIIMAPJIBIK MEKEMEMEH JKYMBICTa KE3JIeCeTiH Tarbl Oip Maceseci
COTTAIFAaHIApMEH Ke3/ecyre MYMKIHIIKTep OepMeyi, sSFHH Oyl JereHiMi3 KYKBIKTBIK KOMEKTIH KOJI
xketimcizairi. CoHBIH IIIHAE MEpeKe XOHE IeMalbIC KYHAepl MYHJIall MYMKIHAIKTEp eTe TeMeH, Oy
COTTATYIIBIHBIH ©MIpiHE, JCHCAYJIBIFBI MEH alaMy KaJip-KaCHeTIHE IIbIH MOHIH/IET] Kayill TOHIIPETIHI aHBIK,.

Kazakcran PecnyOmukackl Yxkimeriniyg 2014 xpurbl 23 kazanparsl Ne 1131 kaynbicbIMEH e3/epiHe
KaTBICTHI IPO0OAIKs KOJIIAHATHIH aJaMJiapFra dlIeyMETTiK-KYKBIKTBIK KOMEK KOpCeTy Karuaanapbl OCKITIITeH.
Ochbl Karujanapra ColKec JKepruliKkTi aTkapy opraHaapbl, KOFaMIbIK OIpJIECTIKTED JKoHE ©3re Jie YHbIMaap
COTKA JEHIHT1, YKIMJIIK, MEHUTCHIIMAPJIBIK YKOHE MEHUTCHIMAPJIBIKTAH KEeWIHr1 MpoOalus KOJJAaHbLIAThIH
ajzaMapra oQJICyMETTIK-KYKBIKTEIK KeMeK Kepceremi. KarumaHbslH 4-TapMarblHIa T[EHATSHIIHAPIBIK
npo0arysi KbUIMBICTBIK-aTKapy (IIEHUTEepIUap/IbIK) JKyHeCiHiH MekeMeciHie 0ac OOCTaHABIFBIHAH adbIpy
TYPIHJIET] JKa3aChlH ©TEIN JKaTKaH COTTAJFaH aJaMfa KaThICThl KOJIJIAHBUIATHIHBI KapacThIpblIraH. JKoHe 1e
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KP «IIpobamus Typaibl» 3aHBIHA, COHAAW-aK KOFapblla aWThUIFAH KaFujara COMKEC TCHUTEHITUAPIIBIK
npobanus KOJIAHBUIATHIH aJaMIapFa KaThICTHl KBUIMBICTHIK-aTKapy JKyHeci MeKeMECiHIH OKIMIIUIIT]
QJIEYMETTIK-KYKBIKTHIK KOMEK KOPCETYIiH jKeKe OaraapiaaMachlH JKacaiIb.

Karunana oneyMeTTiK-KYKBIKTBIK KOMEKTIH HETi3ri OaFbIThI PETiHJE OLTIM axyFa, MaMaHJIbIK MEHIepY,
KYMBICKa OpHAJIACY, EMJICNTY JKOHE JIe KYKBIKTHIK KOMEKIICH KAMTaMacChl3 €Ty KapacThIpblUFaH. KarunaHbH
10-6abbiHma ©3/1epiHe KaThICThI MPOOAIHs KONJAHBUIATHIH aJaMIapra KYKBIKTBIK KOMEK KepceTyre KaHan
KBI3METTEp KipeTiHiH MYMKIHJITIHIIIE ambln KepceTeni. MyHai KbI3METTep peTiHAe:

a) 3aH OOWBIHIIA ©3[epiHe THECUTl QNEeyMETTIK >XKOpAEMAaKbIHBI, apHaysbl TeJeMICpAl any YLIiH,
JKYMBICKAa OpHaJacy YIIiH, OKyFa, MEIWIMHAIBIK KOMEK aly YIIiH KaXKeTTI KyXKaTTapIsl pacimueyre
KopAeMJIeCy;

9) QJIEYMETTIK KOMEK IeH 9JISYMETTIK KaMChI3JIJaHABIPhLUTYFa 3aH/a OCNTICHIeH KYKBIKTaphl MEH OHBIH
OY3BUTYBIHAH KOpFay JKOHIHIIET1 3aH KeHEeCTePiH Oepy;

0) ewMmipmik KUBIH JKarjaillapfaH IIbIFy YIIIH BIKMA €TeTiH 3aHHAMalbIK O KeHUTIKTEepAi,
XKOpAEeMaKbIJIap MEH ©3Te e JIeyMETTIK TeJleMIepi alyFa )KapaeMaecy.

Tanxvinaynap

Cor Tepernirine KODKETIMAUTIK opOip a3zaMaTThIH aKbIpamac KYKBIFBI OOJBIT caHajmaisl skoHe me KP
KoncrutynusicbibiH 13—0a0bIHBIH 3—TapMarbiHa Colikec «OpKIMHIH OUTIKTI 3aH KOMETIH alyFa KYKBLUIBD».
CoHIBIKTaH MEMJICKET ©3 TapallblHaH OHBI ajlaMfa KaHaai ja Oip epekIleirine, MopTeOeciHe KapamacTaH
KaMTaMachl3 €Tyl THiC. «OPKIMHIH», JEMEK COTTaJyIIbl ©3iHIH «MOpTeOeciHe» KapamacTaH, Ke3 KelreH
JKarJail MeH yakpITTa OUTIKTI 3aH KOMETiH amyFa KYKBIFBI Oap. ATa 3aHBIMBI3IBIH OCHI 0aObl a3aMaTThIK
KOFaMHBIH TAYyeJICi3 MHCTHTYThI PEeTiHAe OUTIKTI 3aH KOMETiH KOpCETEeTiH — aJBOKaTTap apKbUIBI JKy3ere
acelpbiianel. OCBIFAaH KapamacTaH, COTTANyIIbIIapra OUTIKTI KYKBIKTBIK KOMEK KOPCEeTYAIH TopTidi
Ka3aKCTaHMBIK 3aHHAMAaJa erKeU-TerKeilli KapaJIMalThIHIBIFBIH )KOFAPBIIAFbl HOTIDKENEp KOpCeTTi. YKIM
3aHIbI KYIIIHE €HIeH COTTEH OacTam coTTalylnbl Maprebecid anraH azamar KP Koncturynusiceiaeig 13—
0aOBIHBIH 3-TapMarblH/Aa KO3/eiTeH KYKbIFbIHAH aWbIpbutabl. KepiciHimie, ockl coTTeH Oactam MyHJa
TYJIFaap KYKBIKTBIK KOMEKKE 30py €KEeHiH 3epTTeyiMi3iH OacklHa alThIT OTKEH OOIATHIHOBI3.

¥at xocnapbl «100 HaKTBI Kamam» 0eC MHCTUTYHHUOHAIABIK pedopManapablH Ke3CHIEPIH alKbIHIAM
OepreH. COHBIH EKIHIIICI — KYKBIK YCTeMIIri. A3amaTTap VIIH 3aHIbUIBIK NEH OIICTTUTIKTIH cajlTaHaT
KYpybl OyJ1 jKacajfaH KbUIMBICTHI ally FaHa e€MecC, COHBIMEH Oipre OHBI acaraH aJaM[bl THICTI Typne
xKazanay. Anaifa, onmemuik ToxipuOeneH OalikaraHBIMBI3NAN, amaMIpl KOFAMHAH OKIIAYJNAWTHIH jKazajay
XKYHECiHIH FaHa OOJIybl COTTAIYIIBIHBIH KaliTa TopOWeNieHyiHe eMec, KepiCiHIIe TYJIFaHblH OJaH opi
KPUMHHAIM3AIMIIAaHYbIHA aJIbIl Kelle/li, COHMaii-ak onl 0ocam INbIKKAHHAH KEWiH OHBIH OJICyMETTECHYIH
KubIHAaTabl. COHIBIKTAH Ja JaMbIFaH MEMIICKETTEp/IiH KOIIIiIiri 0acka »OJIMEH >Kypyre ThIphICya.
MyHpali MemilekeTTep TpoOalmsi KbI3METIH JKOHE Ty3ey MeKeMellepiHiH WH(QPaKypbUIBIMBIH JKETUIIipe
OTBIPBIN JKa3aHbIH ©3re Oaamalibl 9MicTepiH OelceHIl KoymaHyda. Toyenci3aik ajafaH yakbpITTaH Oacram
Kazakcran nma xampIlkapaliblK CTaHAApTTapFa CoMKeC NEHWTEHIMApNBIK JKYHeHi i3riuteHmipyni OacraraH
OonateiH. OChIHIAN KaFbIMJIBI ©3repicTep MEH JKaHAa KBUIMBICTBIK, KbIIMBICTBIK-IPOIECTIK, KbUTMBICTHIK-
aTKapy KOJEKCTEepIMEH >KYMBIC Kacay «TypMe TYPFHIHIApBIHBIHY) CAaHbIH KEMITKEHIH JXOFapblga alTKaH
0onaTeIHOBI3 [1].

COHBIMEH «TypMe TYPFBIH/IAPbIHBIH» CaHbIH a3aiTy MaKcaThiHa Ka3akcTaH XxanbIkapaliblK Taxipuoere
cyiienai. OHBIH HOTIIKECI PETIHIE Ka3aKCTaHIBIK 3aHHamara Eyponana OypblHHaH O€NTUIl KYKBIKTBIK
HWHCTUTYT — mpoOarusHel eHrizy 0osabl. 2016 xbuinsie 30 xkentokcanbinaa «lIpobarus Typaisy aepoec
3aH KaObu1AaH bl. OHBIH KaObUTIaHYBIMEH Ka3aKCTAHIBIK MPoOaliys MOIeNi KYHEeNeHIM, OHbIH OpTYpJICpiHEeH
JIOTUKAJIBIK OarbIThl Kypasblll, YHBIMIACTHIPYIIBUIBIK HETi3/epl KaJbINTacThl. [IpoOaiMsHbIH HETI3ri MoHi
OOJIBINT TEK COTTANYIIBUIAP MEH OYpPBIHFBI COTTAIFaHJApFa FaHa e€MeC, COHBIMEH Oipre KYIIiKTiiep MeH
ailpIITaTyIIBIIapFa A2 9JIEYMETTiK-KYKBIKTBIK KOMEK KOPCETY €Tl TAHBUIbI.

Toxxipube KepceTinm OTHIpFaHBIHIAN, aJBOKATTHIH KoCiOM OUTIKTI KeMeri ka3aHbl OTey/iH Ke3 KelreH
CaTBICBIHJA KAXKET, anaiaa 6ac O0CTaHIBIFBIH alibIpy OPBIHAAPBIHIAA OTHIPFAHAAPABIH OapibIFbl IEPIiK OHBI
Kap KbUIBIK JKaFJaiilapblHa OaillaHBICTRI ana anMaybl Oip FaHa ceOenm JeceK, JKalmbl KYKBIKTBIK KOMEK
KOPCETYAiH 3aHHAMAJIBIK, JKETIMCI3 TYCTapbl MEH YHBIMAACTBHIPYIIBUIBIK JKAaFbIHBIH JKETUIMEYl OHBIH 0acTbl
ce0OeOine aliHanbIn OThIp. EHTI OChI cebenTepi JKeKe—KeKe Tajiacak.

CoTtTanyusiiapAslH OOWbIHIAFbl KYKBIKTHIK HUTHIIN3M, COT TOPEIIriHe KOJDKETIMALIIKKE JIEreH YMITTiH
00JMaybl KYKBIKTBIK KOMEKKE KYTiHOeyIiH eH aiublHFbl cebOentepiniH Oipi. CoTTanylibuiapablH 63
KYKBIKTapbIH IalijiajianyFa JIETCH CEHIMHIH TOMEHJIEYl KONTEreH XbUigap OOHbIHA KBUIMBICTHIK-aTKaAPY
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KYHECIHIC KAJIBINTACKAH ChIOaliac KEMKOPJBIKTHIH OPKEH/CYl, COHBIH HOTHIKECIHIC TECHUTEHIMAPIIBIK
XKyHeIe )KYMBIC JKacalThIHIAPAbIH J1aya3bIMIBIK KbUIMBICTAPBIHBIH ©CYi JIen alTyFa 0osajsl. KpUIMBICTHIK-
aTKapy XYHeciHIe epKEHJIEreH ChI0alac YKeMKOPIBIK COTTAIFAH a3aMaTTap/blH a3alTalyblHa, OJapiblH
KaXKETTI JKaFrfaia KYKBIKTBIK KOMEKKe KyrinoOeyine ameim kemyge. Ocbl KyHemeri >KeMKOPIBIK
KepiHicTepiMeH KYPECTiH Y3IIKCi3 XKYPri3lIil OThIpFaHbIHA KapaMacTaH, COHFBI yaKpITTapa Ja TypMeneri
azamnrayiap, KaJaip-KacueTiHe Kon cyryiap azasp emec [13]. ConpiMeH Oipre coTTanFaHaap, OHBIH iMIiHIE
KYKTi oitenmep, 1, 2, 3 Tom MyremekTepi, KoMmeJeTKe TOJIMaraHIap CHAKTHI COTTAIFaHIApAbIH Ocal
caHaTTapbl Ja ©3/EpiHiH KYKBIKTaphl MeH OOCTaHIBIKTapbl Typadbl MariyMaTeH a3 KaMTBUIFaH.
AKMapaTThIH THICTI Jopekene KeTiclieyi /e OJapAblH KYKBIKTapblH TainanaHyFa MYMKIiHIIK OepMeuTiH
(hakTop geyre 6omambl.

JKorapreia kepceTKeHiMi3el, COTTaFaHAapAbH OApJIBIFBIHBIH JIEPIIK KYKBIKTHIK KOMEKKE KYTiHyTe
Kap KBUIBIK JKaFaibl JkeTiceyineH nen aityra 6omansl. KP Korcrutynusceiabie 13—0a0bIHBIH 3-TapMarsl
«3aHma Ke3JeNreH peTTepiae 3aH KeMeri TeriH KepceTinemi» aenm Kemuimik Oepemi. CoTranmranmapra
OJIEYMETTIK-KYKBIKTBIK ~KOMEKTI KBUIMBICTBIK-aTKapy (NEHUTEHHMAPIBIK) KyHeci Mekemeci Ky3ere
acoipateiabl KP «IIpoGauusi TypanbD» 3aHbIHBIH 15-0a0bIHBIH 3-TapMmarbiHAa OekiTiareH. AJjaiifa, OCHI
HOpMa TEK 3aH JKY3iHJE KaJIbII OTHIpFaHBI JKACBIPBIH eMec, ceOedi IMeHUTEHIMAPIBIK MeKeMelep
COTTaJIFaHapFa OUTIKTI 3aH KOMETIMEH TaXipuOeae KaMTaMachl3 eTiereH. MyHaai MekeMesepae KYKbIKTBIK
KOMEK KOpCETeTiH ITaT OEeKiTiIMereH >KoHe A€ MEKeMEHiH IITATTBIK 3aHrepi KeNill TYCKeH >KiKTeMeHi
yJrepMeii, COHIal-aKk OHBIH aJBOKAT €MEC, KBUIMBICTBIK, KBUIMBICTBIK-TIPOIIECTIK, KBUIMBICTBHIK-aTKAPY
3aHHaMaapsl OOWBIHIIA KeHEeC Oepyre MaMaHaaHOaFaHbIH [1a aifTa KeTyiMi3 KepekK.

3aHHaMaJIbIK TYPFBIZAFbl JKETIMCI3 TyCTapblHa TOKTajgap OOJcak, >KOoFapbia kepceTiireHinaeit KP
«IIpobarus Typanspy 3aHBIHAA Ja, COHBIMEH Oipre e3lepiHe KaThICTHI MpoOamys KOJNJaHATHIH afgaMmaapra
QJICYMETTIK-KYKBIKTBIK KOMEK KepceTy KaruianapbiHaa na, KP «AIBOKATTBIK KbI3MET JKOHE 3aH KOMeTi
TypajbD» 3aHBIHJAA Ja OKIHIIIKEe opaill coTTajFaHAapFa KYKBIKTHIK KOMEK KOPCETyMi KiM, KaHaal yakbITTa
KOHE Kallail )Ky3ere achIpaThIHBl Typajbl €rKei-Terkeln KapacTelpbUiMaraH. OHBIH YCTiHE, KYKBIKTHIK
KOMEK pEeTiHIe COTTAIFaHAapAblH KeOiHe oJIeyMeTTIK KYKBIKTaphIH, SFHA 3aHMEH OelNrilieHreH
JKOpJIEMaKbIJIAPbIH, apHAYJIbI TOJIEMACP, SJICYMETTIK KOMEKTi, OMIpIIIK KUBIH JKaFaaiiapiaH oTyre bIKHall
€TeTiH YKOpAEeMaKbUIapIbl adyJarbl KOMEKTI KapacThIpFaHbIH Ja alTybIMBI3 Kepek. CoTTairaHzapra Harbl3
KXKETTI KOMEK PETiHJC ONlapFa KapcChl JKAcallFaH a3anTay, Kopiay, 30pJbIK-30MOBUIBIK KacayJblH, aaaMu
KaJlip-KacueTiHe KeNTipeTiH HYKCAaHHBIH aJJIbIH ally Jeml ecenteiiMi3. OChIFaH Colikec 3aHHAMAIIBIK JKETIMCi3
TycTapApl OJaH opi XKETUIMIPY KBUIMBICTBIK-aTKapy »XyHeci MeKeMelepiHIe >KOFapbiga aTaifaH KYKBIK
OY3YIIBUTBIKTAp IBIH ANJIBIH adyFa MYMKIHZIIK Oepep eni. JKoHe jme »korapblia alTKaHBIMBI3Nal, Oenrini Oip
KE3CHI'e KYKBIKTAphl MEH OOCTAHJBIKTAphl INEKTENTECH a3aMaTTapra KYKBIKTBIK KOMEK KOCiOM KYKBIK
KOpFaylIblJIApMEH, SFHHM aJBOKaTTapMeH Oepiiep eni. Amnaiina, «[IpoGaums typansy Kaszakcran
PecnyOnmukacebiy 2016 sxbuieel 30 skentokcanbiHaarel Ne38-VI 3aHplHma «aiBokaT» HeMece «3aH
KOHCYJIbTAHTBD» JIETEH CO3/ICP TINTEH KE3ACCICHTIHI KhIHKBLUITA b

MemiiekeTrnieH KemUIICH IPIIreH 3aH KOMEriMEeH KaMTamachi3 €Ty MEH OHBbI JKy3ere achIpy/bIH
KYKBIKTBIK JKOHE YHBIMIACTHIPYIIBLUIBIK HET13ePiH 3aHHAMAJIBIK OCKITY KaXETTLIIr COTTaJFaH aJaMHbIH 63
KYKBIKTapbIH COT, IPOKYPATypa CHSKTHI THICTI OpraHiap/aa KOpFaybIMeH TikeJeil 0aiaaHbICThl. Opoip amam
QJIEMHIH KaHAall HYKTeCiHe OOJFaHbIHA KapaMacTaH, KaHJal aa Oip KOFaMJbIK KaThlHACTapFa TYCKEHJIE
Oenriyii Olp KYKBIKTBIK MapTeOere ue Oosambl. 1948 xbutel 10 skentokcanma KaObUIanran Ajiam
KYKBIKTAapBIHBIH JKalmbiFa Oipaeit JlexkmapanusicelHblH 6—0a0bl opOip azamar Kaii kepjae OonFaHbIHA
KapaMacTaH KYKHIK CyOBEKTUIiKKe e eKeHIIriHe Kemimik Oepemi. Atanmmbin OanThIH HOpMallapbl Oac
0OCTaH/IBIFBIHAH AWBIPY CHUSKTHI KbUIMBICTBIK Ka3ajapibl OPbIHAAY KE3IHJETl TYBIHJAUTBIH KOFaMJIBIK
KaTbIHACcTapFa Jia Tikenen OainanbICThI [ 14].

Kopuvimuinosi

Ocpinaiima, 0ac OOCTaHIBIFBIHAH aWbBIPy JKa3aChlH OTEN XYPIeH COTTANFaHAap ©3]epi jKacaraH
KBbUIMBICTaphIHA KapaMacTaH €H aJiJIbIMEH MEMIICKETTIH KopraybiHaa Oonaabl. Kaszakcran PecriyOmukacs
COTTAIFAaH/AP/BIH KYKBIKTapbhlH, OOCTaHIBIKTAphl MEH 3aHIbl MYIJCIEPiH e3re a3amarTapMeH Oipiei
Jopexene KOpFay MIHIETIH anFaH. Auaiija, OChl TaKbIPBIITHL 3€pTTEy OapbIChIHIA MPOOAIUSIIBIK
OakplIayJarbl a3aMarTapra KYKbIKTHIK KOMEKTI KaMTaMachl3 €Ty CalachlHIa ©31HJIK JKETICHEeYIIUIKTep
Ke3ece/Il )KoHE OHbI MIHAETTI TYPIE TY3ETy KaKeT.

1. Corrasiran MopTeOeciH anfaH TYJFalapra OUTIKTI KYKBIKTBIK KOMEK KOpCeTy TaKipHOe Ky3iHae
COTTHIH YKIMI JKapusjaHFaH COTTE asfKTalIaThIHBIH KepceTTi. Keibip jkarmaiiapaa MyH7Ial KOMEKTIH
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asKTaIyhl aNe/UIAIUSIIBIK HEMECe KaCcCAIlUsUIBIK CaThla COTTHIH IHICIIIMi XKapUsIaHFaH yaKbITTa asKTalybl
ma MyMKiH. JKorapbima KapaiFaHbIHIAH, Oi37iH 3aHHaMaMbl3 COTTAJFaH a3amMaTTapFa KYKBIKTBIK KOMEK
KOepCeTy i KapacTeIpFaH. Anaiifia TokipnOe O6ackama kepcereai. AUTaIbIK, KYKBIKTHIK KOMEKKe, OJJaH KeHiH
COT TOpEIIriHe KOJDKETIMJUIIK COTTANFaH TYJIFaHBl TachIMalllay Ke3iHJEC aca KaKeT CSKeHI JKOFapblia
aiTeuinel. KP «ABOKATTHIK KBI3MET KOHE 3aH KeMeri Typanb» 3aHbH, «[Ipobammsa Typamsr» Kazakcran
PecniyOonmukacebiy, 2016 xeimFel 30 sxentokcanbiHAarbl  Ne 38-VI  3anpiH, conpaii-ak  Kazakcran
PecniyOnukacet Ykimertinin 2014 xbuirbl 23 kazannarsl Ne 1131 kaynbIcbIMeH ©3€piHe KaThICTHI TPOOaIus
KOJIIaHATBIH ajJaMJlapFa 9JICyMETTIK-KYKBIKTBIK KOMEK KOpCeTy KaFuAallapblH KYKBIKTHIK Tayiay MyHIan
KOMEKTIH COTTaJFaH ajamMfa KiMMeH, Kail yakpITTap/a, KaHaald Karfaiiapja KepCeTUIETIHIH JKoHe
COTTaIFaH aJaMHBIH Ke3 KeITeH VakKbpITTa KYKBIKTBIK KOMEKKE IKYTiHy MEXaHHU3MJEpPiH aIllbIl
KapacThIpMaFraHbl JIQJICIICH]II.

2. «[Ipobamust Typaney Kazakcran Pecniyomukaceiabiy 2016 sxbutebl 30 xentokcanbiaaarsl Ne 38-VI
3aHBIHBIH 2-TapayblH/a aBOKATTAp MEH 3aH KOHCYJIBTAHTTAPHI MPOOAIIUSHBI Ky3ere achlpaThlH CyObeKTiIep
PETiH/Ie TAaHBUIBII, OJIAPJIBIH KYKBIKTHIK KOMEK KOpCeTyre 0aiIaHbICThl KY3BIPETTUTIKTEPl alKbIHAATYHI THIC.

3. Kazakcran PecriyOnukacel YkimeTtiniH 2014 xputrbl 23 kazannarsl Ne 1131 kaynbICBIMEH ©3/1€piHe
KATBICTHI MPOOAITHsl KOJIAaHATHIH alaMAapFa oJIeyMeTTIK-KYKBIKTHIK KOMEK KOpCeTy KaFuaajapbhlH/Ia Kocion
aJIBOKaTTapMEH, 3aH KOHCYJIbTaHTTaphIMEH OUIIKTI 3aH KOMETIH XKY3€re achIpyAblH MEXaHH3MI TOJBIKTAH
alIbIN KepceTuTyi Tuic. MyHIal MoIIMETTEp PETIHIAEC COTTAIFaH AP IbIH aJBOKATTAPMEH Ke3 KEJIMCH YaKbITTa
OaifmaHpica aNyBIHBIH MYMKIHAIKTEpi, OalJaHBICTHIH  KBUIMBICTBIK-aTKapy Kyheci MeKeMeCiHiH
OacCIIBIIBIFBIHAH TOYEIICI3/IIT], COTTaTFaHIapMEH aIBOKATTHIH Ke3/1eCy epKIHIIT, KYKbIK OY3YIIBUIBIK OOIFaH
JKarJaiia alBOKATThIH AQJICIIEMEIIEP Il alybIHBIH MYMKIHAIKTEPI T.0. Kapaaybl KaKeT.

4. MemiiekeT KemiAik OepiireH TeriH 3aH KOMETiH COTTalFaH TYJIFAaHBIH MaligalaHy MYMKiHIIUTITiH
apTTHIPy MAaKCaThIHAA OKEePriliKTi aTKapyIIbl OpraHAapAblH  KY3BIPETiHE OCBI KOMEKTI THICTi
KapKbUIaHBIPYABIH KO31EPiH KapacThIPYAbl €HTi3y Kepek.

KopbiTa aiiTkanma, >KOFapblarbl MpoOaIus calaChIHIAAFbl KYKBIKTHIK JKOHE YHBIMIACTHIPYIIBLIBIK
pedopMamapabl icke acelpy KBUIMBICTHIK-aTKapy JKYHWeNepiHAe ajaM KYKBIKTapbIHBIH CaKTalybIHa,
KBUIMBICTBUIBIKTBIH TOMEHJICYiHEe ajbll Kenepi ce3ci3. Pedopma kysere acwipbuiMaca Kyp MpOOanMsIIbIK
OaKpLIaybIH JICKJIAPATUBTIK TYpAE 3aHMEH Oeinriyiey OOJbII, CHIKaHAald e3repicTepre ajblll KeIMEWTiHI
AHBIK,.
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A.A. MycekeHoBa, /I. HypMyXaHKbI3bI

OolecneyeHue NMPaBoBO MOMOIIM B OCYLIECTBJIEHUH MEHUTEHIIUAPHOI MPOdanuu
B PecnnyOsinke Ka3zaxcran

Ienpro nccemoBaHMs SBISIETCS PACCMOTPEHHE COBPEMEHHOT'O COCTOSIHUS 00ecIIedeH s IPABOBOI TOMOIIBI0
JIMIL, B OTHOLIEHHH KOTOPBIX OCYILIECTBIISIETCS HEHUTEHIIMAapHast IpoOalys, ¥ BeIpaboTKa NPeUIOKEeHUH 110 ee
COBEpPILICHCTBOBAaHUIO. ABTOpaMU HCCIIEA0BAH CJIOKUBILUIICA MEXaHU3M IOJIyYeHHs IIPaBOBOH IIOMOIIHU JIU-
[[aMH, B OTHOLICHHU KOTOPBIX IPHMEHSETCS TIeHUTEeHIMapHas mpobaryst. Ocoboe BHUMaHUE YACIEHO CIIOXK-
HOCTU MOJY4YEeHHUs KBaTU(QHUIMPOBAHHON IOPUIMUECKOH MOMOINM M OOECICUCHHUS €€ HCIPABUTEIHHBIMU
yUpeXICHUAMH. B memsx ompezeneHus creneHn 0OecleueHHOCTH JINI KBATH(DUINPOBAHHONW IOPHIMIECKON
MOMOIIbI0, B OTHOLUIEHHH KOTOPBIX HCIOJNB3YIOTCS NMEHUTEHIUApHAs Mpobanust ¥ OOUICIpHHATEIE, 00IIeHa-
y4HBIE, JaCTHBIC ¥ HHANBHIYaIbHO-IIPABOBBIE METOMABI HCCIEAOBAHMSA, B YACTHOCTH, B LIEJISIX U3y4YEHHS pa3-
BUTHUS 3aKOHOJIATEIHCTBA 00 OKA3aHWH IOPUIMYECKON ITOMOIIN TaKHM JIMLAM, IIPUMEHEHBI METO/BI TUaJIeK-
TUKH. [IpoBeIeHBI aHANIM3 U OIIEHKA CJIOXKHMBILIEHCS CHTyalUH 110 Ipo0IeMaM, a TakkKe JOCTHKEHUSIM U HeJlo-
CTaTKaM 00ecIeueHH s IPAaBOBOIl ITOMOIIHY JINIaM, B OTHOIIEHHH KOTOPBIX OCYIIECTBIsIeTCs npodarus. B pe-
3yJIbTaTe HCCIECJOBAHUS CHCTEMAaTH3MPOBAHBI MPOOIEMBI 00eCIeYeH s IPaBOBOM ITOMOLIM M BBIPAOOTaHBI
MPEUIOKEHHS B 3aKOHOAATEIBCTBO C HEBI0 €0 COBEPIICHCTBOBAaHMS. M3ydas qaHHYIO TeMy, MOXKHO OTMe-
TUTh, YTO CYIIECTBYIOT 3aKOHOJAATENbHBIC MPOOEeNsl B 00ECHEYEHUH MPABOBOM MOMOIIY JHIAM, KOTOPHIM
yCTaHOBJIEHA IIEHUTEHI[AapHAas MPOoOaIHs, ¥ OHAa HE COOTBETCTBYET MEXIyHAPOJHBIM CTaHAAPTAM.

Kniouesvie cnosa: ocyXIeHHBIH, MpaBoBas IMOMOIIb, MPOOAIHs, IPUTOBOPHAS Mpodanysi, NeHHUTeHI[HapHas
npoOarys, aBOKaT, IOPUIMIECKIH KOHCYJIBTAaHT, NCIIPaBUTEIbHOE YUPEXKICHHUE, TIPAaBOCYyIHE, BEPXOBEHCTBO
pasa.

A.A. Mussekenova, D. Nurmukhankyzy

Provision of legal assistance in the implementation of penitentiary probation in the
Republic of Kazakhstan

The purpose of the study is to consider the current state of providing legal assistance to persons in respect of
whom penitentiary probation is carried out, and to develop proposals for its improvement. The article exam-
ines the existing mechanism for obtaining legal assistance by persons in respect of whom penitentiary proba-
tion is applied. Particular attention was paid to the difficulty of obtaining qualified legal assistance and
providing it with correctional facilities. In order to determine the degree of provision of persons with quali-
fied legal assistance, in respect of whom penitentiary probation is applied, generally accepted, general scien-
tific, private and individual legal research methods were used. In particular, in order to study the development
of legislation on the provision of legal assistance to persons to whom probation is applied, dialectical methods
were used. The analysis and assessment of the current situation on the problems, as well as the achievements
and shortcomings of providing legal assistance to persons in respect of whom probation is carried out. As a
result of the research, the problems of providing legal aid are systematized and proposals for legislation are
developed in order to improve it. Studying this topic, it can be noted that there are legislative gaps in provid-
ing legal assistance to persons who have established penitentiary probation, and it does not meet international
standards.

Keywords: convict, legal aid, probation, sentencing probation, penitentiary probation, lawyer, legal
consultant, correctional institution, justice, rule of law.
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Theoretical and legal problems of implementing the principles of mediation

The relevance of the study is due to the issues of the operation of the principles of mediation as one of the al-
ternative ways to resolve disputes in the Republic of Kazakhstan. In this regard, the purpose of the work is to
identify problems with the operation of the principles during the mediation procedure. When writing a re-
search paper, the methods of logical analysis, dogmatic, formal legal, deductive, synthesis and other methods
were used. The article discusses the features of the concept of mediation as an alternative method of resolving
disputes in the works of legal scholars. The guiding norms of law that determine the content and directions of
legal regulation are considered, i.e., the principles of intermediary services are explained and their types are
considered. Although mediation has not developed rapidly in the Republic of Kazakhstan over the past dec-
ade, it should be noted that it is developing in many areas of society as an alternative method of dispute reso-
lution. Since mediation is a procedure based only on certain principles, there should be no problems in the
functioning of the principles. In accordance with this, the opinions of scientists are analyzed, a review of in-
ternational acts is carried out, the principles of the current law “On Mediation” in the Republic of Kazakhstan
are differentiated, and some recommendations are given on their application in practice. The practical value
of the results obtained lies in providing ways to resolve problematic aspects that will have an impact on im-
proving efficiency in law enforcement practice.

Keywords: principles, institution of mediation, mediation, mediator, disputes, voluntariness, confidentiality.

Introduction

Relevance. It is known that the most mature, effective, universal and rational form of protection and
dispute of violated rights and legitimate interests is, of course, through the court. However, in the conditions
of continuous development of modern society, it is quite natural that the complication of Public Relations is,
accordingly, the conflict of interests of its participants, the complication of legal disputes. The number,
volume and complexity of disputes has increased so much that the judicial system cannot objectively ensure
their proper resolution. By reforming the judicial system, it is possible to solve the problems of judicial
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proceedings only at a certain level. However, the needs of reform require the search for other ways. With the
transformation of the judicial system, the need for mechanisms that function in parallel with it is undeniable.
The experience of many countries shows the successful practice of using non-state procedures in the
settlement of legal disputes. This, in turn, received the name of alternative methods for resolving legal
disputes in Anglo-American practice. Among these methods, the method of mediation introduced in our
country, namely its concept and principles, are the issues that our article will consider. The main goals of
mediation are to achieve an optimal solution in resolving legal disputes between the parties involved in
mediation, to reduce the level of dispute between the parties involved.

Problem. In general, mediation is on the agenda today, with many gaps and weaknesses. It is obvious
that first of all it is possible to reveal the nature of the concept of mediation, to analyze the definitions and
opinions given by many scientists. At the same time, mediation is a special procedure that is carried out
based on certain principles. In this regard, there are certain problems and contradictions in the functioning of
the principles.

Purpose. To reveal the nature, basics and features of mediation and its rules in the Republic of
Kazakhstan, identify shortcomings in the activities of the rules and make their proposals.

Methods and Materials

The article discusses the problem of the concept of mediation in general and the features of its
principles. As an alternative method of resolving disputes, a theoretical and legal analysis of the nature of
mediation, the features of its principles is carried out. A review of the scientific works of theoretical
scientists studying the legal institution of mediation was carried out and a comparative analysis was carried
out. Some articles of the law of the Republic of Kazakhstan on mediation are commented on and
recommendations of the authors are given.

The methodological basis of the article is logical analysis, dogmatic, formal-legal, deductive, synthesis
and many other methods.

Rresults and Discussion

There are significant differences in the definitions of the concept of “mediation”, which are found in
various legal texts and publications, and they cannot fully reveal the mediation process and the personality of
the mediator within the corresponding legal system (within the framework of a voluntary, systematized
process, the mediator helps the disputing parties to build relationships [1].

Mediation is considered to be the resolution of a dispute in an uncompetitive manner. The main role of
the mediator is to ensure interaction between the parties, pay close attention to specific aspects of the dispute
and offer them options for resolving the issue that meet the interests and needs of the parties. It acts as a
bridge between the parties, helping to smooth out the bumps that affect the decisions of the parties. It is
important to note that mediation is not a substitute for legal consultation. Anil Xavier is of the opinion that
mediation can also be considered as a procedure that provides communication with the other party, as well as
organizing a person's thoughts on a dispute and his attitude towards it in the direction in which it should
be [2].

It has historically been established that mediation is often used in the resolution of family and labor dis-
putes. Currently, mediation is used in many areas, since the stable, flexible and effective nature of this pro-
cedure allows you to resolve a wide range of disputes, from disputes related to consumer rights to disputes in
the public sphere.

Mediation is a voluntary, special, non-coercive, flexible and closed mechanism to reduce the risk of un-
certainty and risk between the parties to the dispute and, if possible, resolve the dispute [3].

According to A. Jerami, a special feature of the mediation procedure as a dispute resolution procedure
is its purpose, that is, the achievement of a voluntary and agreed result, as well as the absence of the authori-
ty of the mediator to oblige the parties to implement the resolution of the dispute. The mediation procedure is
confidentiality, a creative and flexible procedure that allows the parties to the dispute to participate directly
in its resolution, as well as their control over the process [4].

R. Ridley-Duff and A. Bennett believe that mediation is a procedure that takes place with the help of a
neutral third party, which decides in what way the dispute can be resolved [5].

In the mediation procedure, the parties to the dispute themselves determine the terms of the agreement
reached, and not the mediator. Mediation refers to the non-past future behavior of the parties [6].

Cepus «[lMpaBox». Ne 3(111)/202 97



M. Zh. Kalshabaeva, S.A. Sartayev, A.l. Gorylev

Mediation is a procedure that facilitates interaction between the parties to the dispute in order to create
conditions for the parties to resolve an intermediary dispute that does not have the competence of a judicial
authority. An additional characteristic of mediation also includes the confidentiality and impartiality of the
mediator. The result of judicial consideration of a dispute is a formal process that has mandatory force, and
mediation is a convenient method in which all aspects of the dispute are subject to consideration, regardless
of their legal significance [7].

In the understanding of the concept of mediation, there are also points of view that imply the interven-
tion of a third party with limited competence in dispute resolution, decision-making, believing that it is a
method of influence, assistance during negotiations. Thanks to such views, mediation has a long history in
various cultural contexts, in informal use and is currently a field of professional activity. It turns out that in
accordance with the point of view presented in this way, mediation can also include the procedures for reach-
ing an agreement, in which intermediaries participate.

However, there is currently a widespread view. According to it, mediation is not a procedure or process
of reaching an agreement that pleases both parties or is advised by a third party to the parties to the dispute
for the purpose of reaching a decision. At the same time, mediation does not include arbitration, which is
defined as the process by which a neutral third party, after listening to both parties to the dispute, makes a
final and, as a rule, binding decision [4]. The main point at the heart of the concept of mediation is that a dis-
pute is a normal phenomenon, and it is dangerous to leave this problem unresolved [8].

The decision on which of the alternative forms of dispute resolution to apply in each specific case de-
pends on the type of dispute, its level and what specific solution is required. The parties to the dispute are
given the burden of drawing up a plan and reaching an agreement to achieve a favorable outcome in the me-
diation procedure, as opposed to reaching an agreement and arbitration. The mediation procedure can be
used at any stage [4].

In order to resolve a dispute, such as mediation, the main elements of peaceful forms of intervention of
the other party are the nature and level of agreement, as well as the level of coercion necessary for reaching
an agreement [3]. During the mediation procedure, the mediator enters the role of a neutral third party, which
facilitates communication between the parties to the dispute and affects the achievement of a mutually ac-
ceptable solution [5].

To prevent the escalation of the dispute and to resolve the issue, mediation aims to achieve a result that
pleases both parties, using an equal attitude on both sides and a way to make them feel that they can get
enough attention and time, talk, prepare, and more. The mediator is morally neutral within the ethical bound-
aries, i.e. the mediator is interested in the mediation procedure, but is not interested in its final outcome [9].

Professional mediati e ser ices, as a rule, rely on an approach in which the main and ultimate goal is to
find a solution to the problem. This type of mediation practice is based on several main ideas: first, the idea
of a mediator who is a neutral mediator who is interested only in the process itself, not in the essence of the
dispute; second, the idea that the different positions of the parties to the dispute are determined by the main
interests and needs of the parties; third, the idea that dispute resolution is more effective if the focus is on the
personal interests of the persons who are parties to the dispute; and the most recent idea that the purpose of
mediation should be negotiations on a favorable resolution of the dispute in the form of reaching an
agreement [3].

Mediation is an informal procedure adapted to the needs of the parties or the circumstances of the
dispute. Although it can be said that each mediation procedure is unique in itself, this procedure has its own
stages that take place in each case. for example, before the start of the procedure, the mediator receives a
written statement from each party, which summarizes the essence of the dispute. The mediation procedure,
as a rule, begins with a joint meeting in which all parties participate. The mediator will explain to the parties
about his role, as well as whether this procedure is confidential. Further, the discussion of the issue begins, in
which the mediator can allow the parties to communicate directly with each other. The duration of the
mediation procedure depends on the complexity of the dispute under consideration [10].

In the early years of the emergence of this procedure, it was relatively easy to define the concept of
mediation. however, as soon as the settlement of disputes with the help of mediation went beyond the scope
of the experiment and began to be institutionalized, it became difficult to reach a consensus on the question
of what mediation is. The fact that the case has reached such a degree can be explained, on the one hand, by
the large number of disputes that are resolved with the help of mediation in various new areas, and by the
fact that the circle of participation of representatives of various professions in the mediation procedure is
increasing [11].
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Voluntary approaches to dispute resolution, such as mediation, are effective in many cases, since the
parties to the dispute have the opportunity to participate directly in finding ways to resolve the dispute,
which in turn increases the chances of satisfying the interests of the parties in comparison with the decision
as a result of judicial consideration of the case. Some researchers believe that in addition to changing and
satisfying the relationship between the parties, expanding the use of alternative dispute resolution methods
may in itself lead to the re-emergence of local communities [12].

Mediators, by talking to each of the parties, explore the issue and participate as a mediator, influencing
them to reach an agreement. Mediation will be effective only if the parties understand the need to reach a
mutual agreement, without avoiding the settlement of the dispute. The mediation agreement provides for the
further conduct of the case between the parties, not limited to resolving the dispute itself. Mediation is
ineffective if one of the parties refuses to recognize its responsibility and pay for the provision of ser-
vices [13]. According to R. Smith, mediators with experience in the field of judicial and arbitration
proceedings of a case have priority. Because they can give the parties a reasonable opinion on what decision
will be made by the court or arbitrator if they apply to the court to resolve the dispute. Mediators should also
have well-developed communication skills. The mediation procedure should be carried out on the territory,
in a building that ensures the confidentiality of this process. At the same time, the participants must be seated
correctly, for example, in such a way that the parties do not face each other, but create an atmosphere of
Alliance [14]. The role of a mediator who helps resolve a dispute is to help the parties make decisions for
themselves and assess the situation as a whole. The mediator may or may not understand the dispute at all,
which is due to his lack of experience in a serious way. In any case, a good mediator should be very careful
to express his opinion about it, if the case is resolved in court, without reaching an agreement between the
parties with the mediation procedure, and the mediator in general should never express his own opinion,
which is actually fair [10].

The mediator coordinates the meeting of the parties, introduces the parties to each other, explains the
rules for conducting the mediation procedure to the parties, to the dispute, approves the rules for conducting
the procedure related to a particular dispute, promotes interaction between the parties, tries to gain the trust
of the parties, collects information related to the dispute and finds obstacles that complicate the resolution of
the dispute, allows the parties to express their feelings and emotions, helps them understand, determine their
interests and priorities, and also forms options for resolving the dispute, helps the parties understand the
limits of their claims, influences the assessment of dispute resolution options [15].

According to Carol J. Brown, from the classical point of view, a mediator must make decisions and
express his opinion on the specific circumstances and their possible outcomes, using the criteria for
evaluating arguments with the evidence presented by the parties. In conducting the mediation procedure, the
task of the mediator from the point of view of evaluation is to search for evidence by correctly evaluating the
evidence, that is, assessing their persuasiveness, distribution of the burden of proof, identification and
application of relevant regulations, rules and customs, and the formation of an opinion. In summary, the
evaluation approach affects the positioning of the parties and their own becoming one side, which in turn is
the opposite of the purpose of mediation. An approach based on the protection of rights implies an emphasis
on the legitimate interests of the parties and the desire to come to a decision that meets the relevant legal
criteria of the dispute in such a way as to meet the decision taken by the court in similar cases. At the core of
the approach based on the interests of the parties there are the basic needs or interests of the parties; such an
approach implies a wide range of possible dispute resolution in relation to the main interests, activities of the
parties as a result of such an approach, a decision may be made that satisfies all the parties, but does not
comply with legal norms [16]. Here we come to the question of a formal definition of the concept of
“mediation”.

According to Christoph Besemer, mediation is a method of resolving a dispute through the mediation of
a neutral third party, recognized by the party [17; 14].

A.A. Arutyunyan considers mediation in criminal proceedings (to resolve criminal law disputes) by an
independent and impartial third party-mediator (mediator) — defines as a procedure based on the voluntary
liberalization of the parties and may cause legal consequences for the parties to the criminal case proceedings
in order to find a mutually beneficial solution to the questions of reconciliation of the parties and
compensation for the harm caused between the person who committed the illegal act and the person who was
harmed by the illegal act, as well as other questions that may arise in the process of resolving a criminal legal
dispute [18; 20].
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From the point of view of N.S. Shatikhina, mediation in criminal law is a special mechanism of
Criminal Legal Regulation of disputes arising in society as a result of the commission of a crime, carried out
in the form of a set of mutually directed actions of the parties that have legal significance through the active
intermediary role of state bodies [19; 189].

S.1. Kalashnikova defines mediation as a special approach to the settlement of legal disputes, which
implies a specially organized procedure with the participation of an impartial intermediary (mediator), which
affects the parties in discussing the requirements for the settlement of a legal dispute and making a mutually
beneficial decision [20; 7]. A similar definition is given in the works of E.A. Dobrolyubova [21; 11].

I. Shikhata defines mediation as a procedure for resolving a dispute involving a neutral third party — an
intermediary, which affects the parties to the dispute in the desire to settle the dispute through
negotiation [22].

S.G. Pen, who conducted a study on the topic of mediation in criminal proceedings of the Republic of
Kazakhstan, gives the following definition of mediation: mediation in criminal proceedings is a voluntary
and confidential form of reconciliation of the victim and the suspect (accused), which has the necessary
potential and features as an independent legal institution with the participation of an impartial third party
invited to resolve the dispute arising as a result of committing a crime and ensures the normalization of the
violated rights of the victim. The implementation of mediation in criminal proceedings is an acceptable way
to effectively implement the institution of reconciliation [23; 86].

Mediation is a procedure in which the parties control, manage both the process and its result, are
regulated by an uninteresting party, called an intermediary, which helps the parties in negotiations and
contributes to the achievement of a mutually beneficial agreement between them — defines
V.T. Konusova [24; 114].

In some publications, May 21, 2008, reiterates the definition of the European Parliament and Council in
Paragraph “A” of Article 3 of the EU directive 2008 “on certain aspects of mediation in civil and commercial
affairs” [25], so if we cite the same definition:

Mediation is a structured process in which two or more parties to a dispute independently, on a
voluntary basis, seek to reach an agreement on the settlement of a dispute with the help of a mediator. Such a
process may be initiated by the parties, or represented, or established by the courts, as well as expressed by
the right of the member state.

It consists of mediation conducted by a judge who is not responsible for conducting any court
proceedings in relation to the dispute in question. This prevents regulatory actions of the court or judge
considering the case in relation to the dispute during the trial.

Paragraph “B” of the specified article defines a mediator as any third party that is independent of the
profession of this person, as well as any third party proposed to conduct the mediation procedure in an
effective, impartial and competent manner, regardless of the circumstances under which the said third party
is appointed or proposed to conduct the mediation procedure.

We consider this definition to be much more detailed than what is usually given in scientific papers, but
with a number of drawbacks. One of these shortcomings can be noted that mediation is not deepened, giving
only the concept of process (it is already known). It is difficult to find in this definition the difference
between mediation and court proceedings.

In accordance with our author's theoretical legal approach, mediation is an alternative form of
settlement, settlement of a court/extrajudicial or non — procedural dispute (as well as providing a complex
of technologies with its mechanisms, the process of implementation) along with the conflicting parties (the
presence of a neutral mediator third party), conducted within the framework of a structured procedure,
arbitrarily appointed by the parties or appointed by the authorized body, with the goal of reaching a common
dispute agreement. In other words, the task of the mediator is to prevent or reduce the re-occurrence of the
dispute, increase the effectiveness of dispute resolution, refuse to consider the dispute in court proceedings or
terminate the proceedings that have already begun, by mutual consent of the conflicting parties or on behalf
of the disputing parties determined by the authorized body for them, but are invited to assist in a fair
resolution/settlement of the dispute, so that the parties can establish a permanent dialogue and, as a result,
satisfy the parties, contribute to a mutual compromise.

The institution of mediation is a systematic set of functionally attractive elements based on the
mediative paradigm.

The legal institution of mediation is a comprehensive intersectoral institution of legal regulation of
mediation.
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Mediative organizations, their employees and individual mediators, persons providing their activities
may include complexes of mediative mechanisms for resolving disputes in various spheres of public
relations (civil, arbitration process, criminal, administrative processes, international, family, labor disputes,
World justice, etc.), a complex of intersectoral institutions of legal support for mediation, a complex of non-
legal regulatory installations of self-regulatory mediative organizations.

Principles of mediation

Mediation is a flexible process, and different disputes require their resolution in different ways. For
example, in the UK, the mediation process is based on the following principles:

- Volunteering;

- Privacy;

Non-binding nature of dispute resolution and measures for its implementation [16].

According to the first of the listed principles, that is, to resort to mediation, decision-making is volun-
tary. In turn, it also implies the possibility that the parties may terminate the mediation procedure or with-
draw from it at any time. At the same time, if the parties decide to resort to such a method to resolve the dis-
pute, the final result will also be their own, that is, the decision made by the judge or the Ombudsman will
not be charged with execution. Accordingly, they show personal and sometimes financial interest in achiev-
ing successful results.

A feature of alternative dispute resolution methods, as well as the basis for their effectiveness, is their
voluntariness [16].

The confidentiality nature of the mediation procedure can be very important in resolving disputes aris-
ing in the field of Family Law of the parties, commercial disputes. When an agreement is reached, the parties
decide for themselves whether or not the Oi will remain a secret. In exceptional cases, the mediator is
obliged to report information related to the parties during the mediation procedure if the mediator believes
that confidential negotiations threaten to cause serious harm to any person or constitute a criminal offense.
Also, information on the finances provided during the mediation procedure for family disputes may be dis-
closed at the following court sessions [16].

Mediation theory provides two foundations for understanding confidentiality in said procedure. Firstly,
confidentiality is used to ensure that the information provided by the parties in the process of conducting the
mediation procedure is not used against them in the future. This aspect of confidentiality ensures that the par-
ties feel that they are conducting negotiations in an open, honest and safe environment, as well as that they
can disclose information that they cannot otherwise disclose [26].

Such transparency is important for the mediator, as it is very important to provide effective assistance in
identifying the specific position, gaps and interests of the parties.

The second is in the value of confidentiality in the mediation procedure. The parties can be sure that this
information will be kept in secret when they hold confidential meetings with the mediator and convey to him
information that they do not want to hear to the other party, which in turn is very important for the parties'
trust in the mediator [16].

Mediation does not imply restrictions on the rights of participants, that is, the information expressed
during the procedure cannot be used as evidence in further court proceedings. Such a feature allows the par-
ties to express their will on the options for the agreement. The parties can offer new creative ways to find a
compromise without depriving themselves of the opportunity to apply to the judiciary in case of failure to
reach an agreement. In mediation in civil disputes, if the parties reach an agreement, then this agreement is
drawn up as a document that completes the legal resolution of the dispute, the execution of which is manda-
tory. In this case, the parties lose the opportunity to apply to the court for further settlement of the dispute,
even if the other party does not comply with the agreement. When resolving disputes arising in other areas,
the agreement does not have binding legal force and does not deprive the parties to the dispute of the right to
apply to the court [16].

David A. Hoffman cites the following ethical principles that are formed in the concept of mediation
and, accordingly, are reflected in various materials:

1) the principle of inadmissibility of conflict of interest (mediators should refrain from participating in
the settlement of disputes in which they are directly personally, professionally or financially interested); the
application of this principle is extremely complex even if the mediator is indirectly interested in resolving the
dispute.

2) mediators must know the limits of their capabilities, that is, they must not start resolving a dispute
that does not have sufficient knowledge, as well as be able to openly tell the parties about their knowledge
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and experience. This, in turn, allows the parties to the dispute to turn to another mediator who has the skills
and experience to resolve the dispute in a particular area.

3) impartiality of mediators from the beginning to the end of the mediation process.

4) the principle of volunteerism. Even if it is mandatory for the parties to the dispute to resort to media-
tion, they must have the right to withdraw at any moment. In other words, even in mandatory mediation, the
obligation of the parties is to participate on a voluntary basis and make every effort to reach an agreement on
a solution.

5) the principle of confidentiality. According to the author, this principle has two important aspects:
firstly, mediators are obliged to ensure the confidentiality of the mediation procedure in relation to third par-
ties, and secondly, when the mediator meets with each of the parties for discussion in a dispute, he is obliged
to ensure that the information voiced in the individual discussion is kept in secret. At the same time, the me-
diator also has the duty to convey to the parties the presence of information that limits the confidentiality of
information. For example, extremely cruel treatment of children or planning the commission of a crime.

6) the principle of non-harm is also attributed to the principles of mediation ethics (for example, some
people are emotionally unstable, which in turn makes the mediation procedure psychologically dangerous;
and some are psychologically unprepared to resolve the dispute; mediators should take such factors into ac-
count when carrying out the mediation procedure).

7) the principle of independence. One of the foundations of the mediation procedure is to support and
assist the parties to the dispute in making their decisions without imposing their opinions on anyone.

8) the principle of Information Science Agreement. This principle is explained by the independent reso-
lution of the dispute in their interests only when there is a conscious choice of the parties. In principle, the
mediator does not participate as a source of information, he must ensure that the parties have sufficient data,
and if there is not enough data, the mediator must inform them about how to obtain information.

9) the task of the mediator is to ensure that the proposed option for resolving the dispute does not harm
third parties.

10) honesty, sincerity of mediators, that is, their qualifications and work experience, as well as truthful
information on aspects of the mediation procedure [27].

Similar principles can be seen in the works of A.A. Arutyunyan. In addition, he gives the following
principles:

- Agreements reached as a result of the mediation procedure should consist only of reasonable require-
ments;

- Re - prosecution is not allowed if a restitutional procedure is used to resolve the dispute and the parties
have reached an agreement within the framework of such a procedure;

- In case of failure to reach a settlement agreement, the case cannot be considered as a confession of
guilt in production [18; 15].

Some authors cite principles that are much smaller than the above as significant ones. For Example,
Carol J. Brown believes that the mediation procedure is based on only two principles:

1) the principle of independence of the parties in relation to dispute resolution;

2) a neutral third party, facilitating the interaction of the parties, affects the understanding of emerging
guestions, draws the attention of the parties to their own interests and affects the creative resolution of the
dispute [26].

Kalashnikova S.I. divides the principles of mediation into organizational principles (voluntariness and
impartiality) and procedural principles (autonomy of the parties, confidentiality, cooperation and equality) in
their functional essence [20; 8].

Article 4 of the law of the Republic of Kazakhstan on mediation specifies the following principles of
mediation: voluntariness, equality of the parties to mediation, independence and impartiality of the mediator,
inadmissibility of interference in the mediation procedure and confidentiality.

Accordingly, mediation is conducted in secret, participation in which is voluntary and the parties have
equal rights, and the intermediary activity is neutral and independent. The listed principles should be consid-
ered in detail.

Volunteering. As a rule, parties cannot be forced to participate in an alternative procedure [28; 65].
Even by agreeing to participate in the procedure, the parties may refuse its further continuation at any time,
except by agreement of the parties or by law. However, participation does not imply an obligation to recon-
cile, but only an honest consideration of the options for reconciliation and suspension from going to court for
a certain period. This principle can be considered in several aspects:
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1) Voluntary consent of the parties to resolve the dispute using the specified procedure;

2) Voluntary participation in the procedure, the ability to refuse to continue the procedure;

3) Voluntary fulfillment of the obligation received because of resolving the dispute.

Privacy. According to the general rules, what is considered in the ceremony is secret from beginning to
end [28; 65]. Information collected during negotiations, written materials may not be sent to anyone. Short-
hand and electronic subscriptions are not allowed during the hearing. Even the information revealed during
the procedure is not subject to publication in other discussions [29; 159]. According to Article 20 of
UNCITRAL conciliatory regulations, there is a provision: regardless of whether the parties are involved in
the dispute in arbitration or trial as evidence

a) Comments, suggestions on the possibility of resolving the dispute;

B) Confessions of the parties during the conciliation procedure;

C) Offer of the intermediary;

d) The fact of readiness of the other party to accept the proposals made by the mediator to settle the dis-
pute shall not be referred to [30].

The principle of confidentiality combines 3 aspects:

1) Confidentiality of the fact of conducting the mediation procedure;

2) Confidentiality of the content of the mediation procedure. The circumstances that occurred during the
ceremony are not disclosed. The implementation of this principle is ensured in the procedure with the partic-
ipation of only the subjects of the dispute and the mediator;

3) Confidentiality of the agreement reached. Only the part of the content of the agreement that is subject
to execution can be disclosed.

The neutrality of the mediator and the independence of his activities. Content of this rule:

1) the mediator is not interested in achieving any results of the procedure in the implementation of his /
her activities;

2) the mediator is independent from any party, as well as from other subjects;

3) the mediator does not judge, does not blame, does not advocate any side;

4) interference in the activities of the mediator is not allowed;

5) in accordance with the general rules, the mediator is not obliged to comment before anyone on the
procedure carried out; however, the mediator may report to the body in which he serves, indicating the re-
sults [28; 65]. Here we are talking about special bodies that serve the mediator.

Conclusion

In general, we believe that there are some issues related to the implementation of the institution of me-
diation in the Republic of Kazakhstan, including the rules of mediation. In accordance with Article 4 of the
law of the Republic of Kazakhstan on Mediation, mediation should be conducted based on the following
rules:

- Volunteering;

- Equality of the parties to mediation;

- Independence and impartiality of the mediator;

- Inadmissibility of interference in the mediation procedure;

- Privacy [31].

The principles of mediation represent the starting points to be guided in the discussion and application
of the law on mediation. After analyzing the opinions of the above researchers, we give the following rec-
ommendations in our opinion:

- To implement the main goals of the law, it is necessary to consider the possibility of referring to the
standard law of the UN Commission on international trade law (UNCITRAL), which contains internationally
recognized and widely used provisions regulating mediation. The law can directly specify international
standards.

-The principle of volunteerism should include a norm that allows the use of mandatory or quasi-
mandatory (the parties retain the right to refuse) orientation. In the field of lawmaking, the issue of determin-
ing that participation in mediation is voluntary, “unless otherwise provided by law” is often used.

- It is important that Article 8, which enshrines the principle of confidentiality, clearly provides, in our
opinion, the scope and limits of protection of this rule. The norms specified in the law do not adequately pro-
tect confidentiality. Also, the rule applies only to mediation participants. Other persons who may receive
confidential information such as spouses of the parties do not relate to this norm. We are of the opinion that
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if the parties do not agree otherwise, or if the disclosure of such information is not required by law, including
by an agreement on the settlement of a forced dispute, the norm should be introduced that all information
obtained during mediation or all information related to it is confidential.

- Paragraph 2 of Article 8 regulates the inadmissibility of disclosure of information and the use of evi-
dence. Article 10 of the UNCITRAL Standard law and Article 7 of the EU directive should be guiding provi-
sions to bring forward mediation as an effective way to resolve a dispute, and should also prevent the disput-
ing parties from remaining a “trap” for information and its subsequent use in court. The law should regulate
2 aspects of inadmissibility: it is necessary to introduce the obligation of the parties not to use the types of
evidence, as well as the obligation of courts and arbitration to recognize the inadmissibility of such evidence.
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M.XK. Kanmma6aesa, C.A. Capraes, A.U. ['opsuies

Mennanus KaruaajJapbiH jKy3ere acbIpy/abIH
TEOPHUSIIBIK KIHEe KYKbIKTBIK MaceJiesepi

3epTTey JKYMBICBIHBIH ©3¢KTiIiri Kasakctan PecryOmukachiHIaFb! Tayapasl My IiH 6agaMa ToCciIIepiHiy
Oipi peTiHme Meauanus KaFuAaldapblHBIH OpEeKeT €Ty MocesesepiHiH OomysiMeH Herizmeneai. OcbiFaH
0aiyIaHBICTBI KYMBICTHIH MaKCcaThl MEIUATUBTI PICIMHIH XXYpri3iay OapbICHIHIA KaFUAAIap/AbIH OPEKET €Ty
MoceneNepiH amy. 3epTTey JKYMBICHIH a3y OapbhICBIHAA JIOTHKANBIK Talay, JOTMAaTHKAIbBIK, (OPMabIbl-
KYKBIKTBIK, JEAyKIHSIBIK, CHHTE3 KOHE Tarbl 0acka oicTep KOJAAHBLIABL 3epTTey JKYMBICBIH/AA HayIapibl
mremymiH Oamama TOCUTi peTiHae MeAMalys YFBIMBIH TYpJi FaJubIMAApIBIH €HOEKTepiHAeTrl TajmaHy
epeKIIeTIKTepl KapacThIpbUIFaH. Meauanus KbI3METiHIH OacHIbUIBIKKA aJbIHATBIH OacTaMaliapbl, SFHH
KaruanapbiHa TyCiHiK Oepinin, Typiepi kapacteipsutraH. Kazakcran PecriyOnukachiHIa COHFBI OHXKBULIABIKTA
Mequalys KapKbIHIBI JaMbIMaca fAa, Jay[asl LIemy[aiH Oamama Toci peTiHIe KOFaMHBIH KOITereH
cajajapblH/ia JTaMBIN Kejle JKaTKaHBIH aiiTa KeTy kepek. Menuanus Tek Oenrini Oip Karupamapra cylieHe
OTBIPBII XKYPri3ieTiH paciM GOJNFaHIBIKTaH KaruJauapablH KbI3MET eTyiH/e elKaHaail Macelenep 00aMaysl
tric. OCBIFaH COHKeC Typii FalbIMAApIBIH OH-TIKIpJIEpi TANJaHBIN, XAIBIKAPAJBIK aKTUIepre MOy
JKacalbIHbIN, Ka3ipri KonaaHbicTarbl « Menuamnus Typansl» Kasakcran PecryOnmKkachHBIH 3aHBIHAA KOPIiHIC
TalKaH KaFuaaiap capaiaHbll, oJapAblH TOXKipuOeae KoJIIaHbLTy Macesesnepi OoibIHIIIa OipiamMa YChIHBICTAp
JKacaJbIHFaH. AJIBIHFaH HOTWDKEIEPAiH TOKIPUOETiK KYHABUIBIFBI MEIUATUBTI POCIMIEPAIH KYKBIK KOJIAHY
TXipuOeciHaeri THIMIUIITIH apTThIpYFa acep eTeTiH MaceseNi aCleKTiep/i ey KOIAApbIH YChIHY OOJIBII
TaObUIAbI.

Kinm coe30ep: xarunanap, MeIualys HHCTUTYTBI, NEIaIIbIK, MEIHATOD, AayJiap, epiKTiliK, KYIHSIIBLIBIK,

M.K. Kanma6aeBa, C.A. Capraes, A.W. 'opbiieB

TeopeTnko npasoBbie NPo0JieMbl peaJnu3aluy NIPUHUMIIOB MeIHAUH

AKTyaHI)HOCTI) HCCICOAOBaHUA 06ycn013neHa BOIIpOCaMu IEeUCTBUSA HNPUHIUAIIOB MEAUAINN KaK OAHOTO U3 aJlb-
TCPHATUBHBIX crroco0oB paspenicHus CriopoB B Pecny6nm<e Kazaxcran. B cBsI3u ¢ 3THM 1e/IbI0 HACTOSIIEH
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paboTHI SBISAETCS BBIABICHHE MTPOOIEM AeHCTBHS MPUHIMIIOB B XO/€ MpoLeAypbl Menuanuu. [Ipn Hanucanun
UCCIIeI0BAaTENbCKON pabOTHI MCIONB30BaHbl METO/BI JIOTHYECKOTO aHalu3a, AOTMAaTHYECKHH, GopManbHO-
IOpUANYECKUi], JeTyKTUBHBIA, CHHTE3 U ApyTue. ABTOpaMH PacCMOTPEHbI OCOOEHHOCTH MOHATHS MeIHAIuU
KaK aJIbTEPHAaTHBHOTO METOJa pa3pelieHus CHOpOB B paboTax Y4eHBIX-NIPAaBOBENOB; PYKOBOJIIAE HOPMBI
IpaBa, ONpPEEIIOINe COAepKaHHe M HAIpaBICHUS MPaBOBOTO PETYJIHPOBAHUS, TO €CTh OOBSICHIIOTCS
HPUHIAITE TTOCPEIHNYECKUAX YCIYT ¥ UX BUABL XOTS MeInanus He MoJTydria ObICTporo pa3BuThs B Pecmy6-
muke KaszaxcraH 3a mociegHee JecCATHIIETHE, CIeIyeT OTMETUTh, YTO OHa pa3BHBAeTCS BO MHOTHX cdepax
JKM3HU OOIIECTBA KaK albTepPHATHUBHBIN MeTOA paspelieHus cropos. [ockonbky Menuarys sSBiasgeTcs mpole-
JIypoi, OCHOBaHHOH TOJNBKO Ha OMpENETICHHBIX NMPUHLHUINAX, MPoOaeM B (yHKIHOHMPOBAHHU MPHHIUIOB
OBITh HE JOKHO. B cOOTBETCTBUU € 3TUM NMpOaHATM3MPOBAHBI MHEHHUS yUEHBIX, IPOBEIEH 0030p MeXIyHa-
POAHBIX aKTOB, U (hepeHIIMPOBAHBI IPHHIMIIBI ACHCTBYIONIETO B HacTosIee BpeMst 3akoHa «O Meauamnumy
B PecniyOnmke KaszaxcraH, a Takke JaHBI HEKOTOPbIE PEKOMEHIAIMHI II0 BOIPOCaM X NPUMEHEHHs Ha Ipak-
Tuke. [IpakTrdeckas EHHOCTb MOJIyYCHHBIX PE3yIbTAaTOB 3aKII0OUEHA B NIPEJOCTABICHUN IIyTeH pa3peleHUs
HpOOJIEeMHBIX acHEeKTOB, KOTOpBIEe OyAyT OKa3bIBaTh BIMSHHE Ha MOBBIICHHE 3((QEKTHBHOCTH B IPABOIPH-
MEHUTEIIBHOI MIPaKTHKE.

Knrouegvie cnosa: MPUHIMUIBI, HHCTUTYT MEIHAIUH, TIOCPEIHAYECTBO, MEIHATOP, CIIOPBI, JOOPOBOIBHOCTS,
KOH(HUICHIHAIBHOCTb.
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BJ1oK4YeH TeXHOJIOTHSACHIH KOJIAHY apPKbLIbI
cbI0aiiyIac :KeMKOPJIbIK KYKbIK 0Y3YIIbUIBIKTAPABIH AJAbIH a7y MYMKIiHAIKTEPi

3epTTey MaKcaThl HHHOBAIMSUIBIK TEXHOJIOTHS — OJOKYEHH TEXHOJOTHSACHIH KOJIaHy apKbuibl Egov xkoHe
MEMJIICKETTIK CaThIIl aly MOpTalJapblHia chl0aiyiac JKEMKOPIBIK KYKBIK OY3YIIBUIBIKTAP/IBIH ANIBIH ATy
MYMKIHJIKTepiH aWKplHIay. 3epTTeyAe FHUIBIMH 3epTTEyAiH Ipreii >KoHe KoyimaHOabl, KYKBIKTHIK
CaITBICTHIPY, KYKBIKTBIK CTATHCTHKAJBIK, )KYHEIIK, JTOTHKAJBIK, (YHKIIHOHAIBIK dicTepi KomaHpuraH. Kon
JKeTKi3ireH HoTmkenep. Cribaiiinac KeMKOPIBIK KYKBIK OY3yIIBUIBIKTapBIHBIH alAbIH alylda OJoK4elH
TEXHOJIOTHSICBHIHBIH, 9JIeyeTi KapacThIpbUFaH. TeXHOJOTHSUIBIK JKYHEeHIH GachIMABIKTAPBI MEH OCaj TYCTaphl
amprrrad. [llerenmik Toxipubenep 3epAeieHiNn, TEXHOJOTHSIHBI KOJIAHBICKAa eHri3y yuriH Ka3zakcTaHHBIH
3aHHAMAaCBIHAAFBl Heri3fep 3eprrenreH. Kpickama KOPBITBIHABL. bIOKYelHH TEeXHONOTHSCH ChIOaiinac
JKEMKOPJIBIK KYKBIK OY3yIIBUIBIKTAapBIH JKacayFa Heri3 OoFaH MaH-Kallap/ibl KO0 apKbUIBI OJIAPABIH albIH
alyra MYMKiHOIK Oepenmi. 3epTrey HoTHKeciHAe KaszakcTaHIplKk 3aHHaMara Oyl aKmapaTThIK-
KOMMYHHKAIMSUTBIK TEXHOJIOTHSIHBI €HTi3yre KYKbBIKTBIK Heri3nep aHblkrainrad. Celbaiiac jKeMKOPIIBIK
KYKBIKOY3YIIBUTBIKTAphl KeH TapaJiFaH MEMJICKETTIK JKOHE KBa3HMMEMIICKETTIK CATHII alyJap CaJachbIHAAFbl
Kap>KbUIBIK-ECENTIK Ky)KaTTapasl OJOKYCHH aKMapaTTHIK KYHeciHIe KalBIITaCTHIPy OCBI callalaFrbl OIOKET
Kapa)xaThIH JKBIMKBIPY, aTasKTHIK (aKTijiepiHe THIMAI TOCKAybUT O0Iybl MYMKiH. BIOKYelH TeXHOIOTHsACHIH
CchI0aiiIac JKEMKOPIIBIK KYKBIKOY3YIIBUIBIKTAPABIH aJIbIH aly KYPajbl PeTiHIe KAPACTHIPHII, OCHl OAFbITTAFbI
Kelleci KYKBIKTBIK 3CepTTeyNiepre JKOJN alrybl 3epTTEey[iH FhUIBIMH MAaHBI3BUIBIFBl OOJBIN TaOBLIAMIbL.
Ceibaiinac KEMKOPJBIKKA Kapchl KaOBUITAHBIN KATKAH INapaiapblH THIMJUIITIH apTTHIPHIN, KEMKOPJIBIK
KYKBIK ~OY3yIIBUIBIKTAPBIHBIH JICHTCHIH TOMEHICTYre CCENTICiH THTI3iM, HOTHXKECIHIE OJIeyMETTIK-
SKOHOMHMKAJBIK JaMyFa HETi3Jiep Kacalybl 3epTTCYAiH TIKIPUOCTiK MaHbI3bl OOJIMaK. 3epTTey HOTHXKENepi
ChIOaiiTac KEMKOPJIBIKKA KapChl iC-KUMbUIIA, MEMJICKETTIK, KBAa3UMEMJICKETTIK CAThHIN alylap, MEMIICKETTIK
KbI3METTEp KOPCETY canaiapblHaa KOJIIAHBLTYbl MYMKIH.

Kinm ces3oep: cwibaitnac KEMKOPIIBIK, ONOKYEHH, MPEBEHIUS, CAHIBIK TPAHC(POPMAIS, CAHIBIK KBUIMBIC
i311epi, KYKBIKOY3YIIBUIBIKTBIH aJIIbIH aly.

Kipicne

ATanMBIII  3€pPTTEY TaKBIPBHIOBIHBIH ©3€KTUIIN MEMJIEKETIICH KOJIIAaHBUIBIIT OTBIPFaH dp Typi
pedopmanap anmsIMeH KOFaMIBIK KATBIHACTAPIbIH 3aHABI TYpJE KY3€re achIPhUIyblHA KOMEK KOepCceTy
0osbin Tadbuiazpl. Ochl opaiiia chibaiyiac KEMKOPJIBIK KYKbIK OY3YIIBUIBIKTBIH aJJIbIH ajly MaKcaThIHJa
3aMaHay¥ aKIapaTThIK-KOMMYHHKALMSIIBIK OJOKYEHH TEXHOJIOTHSCHIHBIH 9JI€yEeTIMEH OHBIH OChI KbUIMBICTHI
HOKTaJlay/ia ajJaThlH OPHBI MEH MaHBI3BIH 3€PTTEy aca OpBIHABI dpi TyphIc 3aMaH TanalOblHa cail KajaM Jier
oiyaiiMbl3. Makanazna Kasipri TaHHBIH YIIBIFBIIT OTBIPFAH JEPTi, ananarThl OOJIBI OTBHIPFAaH ChiOaiinac
KEMKODPJIBIK KbIIMBICTAPJBIH aNABIH alyla oJeMJIiK ToxipuOeae KeHIHeH KOJJAHBUIBIT OThIPFaH
TEXHOJIOTHSNIAP/bIH Oipereiii — OJIOKYEHH CallaChIHBIH KEJITE TYCTapblH aHBIKTAIl COJ TYWIH[I IIEeNryre
OarbiTTanapl. OChl OAFBITTAaFbl MIETEIAIK TOKIpUOEIEp KapacThIpbUibil, Ka3akcTaHAbIK 3aHHAMara Tajijay
XKacairaH. 3epTTey MakcaThl — ChIOalIac KEeMKOPJIBIKKA Kapchl ic-KUMBLT MIapaiapsl immiHgeri O1ok4eriH
TEXHOJIOTHSCHIHBIH KYKBIK OY3yIIBUIBIKTBIH QJIJBIH ally MYMKIHIIKTEpiH KapacTelpy. Koiiburan makcaTka
KeTy YIIiH KeJleci MoceseNepAl aliblll, HaKThlIay JK9HE TYCIHAIPY, 3epTTey MIHAETTEp] ajFa KOUBLIBII OTHIP:

- OJIOKYEHH TEXHOJOTHACHIHBIH KbI3MET €TYiHIH HEeTi3Ti MOHiH KapacThIpy;

- ONMOK4YeH KBI3METiHIH chIOaiiyiac >KEeMKOPJBIK KYKbIK OY3YIIBUIBIKTAPBIHBIH aJABIH Ay oJeyeTiH
aHBIKTAY;

- 3epTTeyIIiiep OJOKYSHH TEXHOJOTHSACHI KYKBIK OY3yIIBUIBIKTAPBIHBIH ANJBIH QTy/la MBIKTBI JKOHE
ocall TYCTapbhlH aTay, ThIH TaKbIPBII OONybIHA OAaWIaHBICTBI HETI3Z1 3epTTeyliep a3, COHJABIKTaH COI
3epTTeyJiepAl KeHIHEeH TalKplay;

* Xar-xabapnapra apHanrad apTop. E-mail: tokatov77@mail.ru
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- ONOKYEHH TEXHOJNOTUACHIH KONJaHy apKbulbl Egov jKoHe MEeMJIKETTIK CaThlll aly MOopTalgapblHAa
ceI0aifiyiac JKEMKOPJIBIK KYKBIK OY3yIIBUIBIKTAPABIH aABIH Ay MYMKIHIIKTEpIH aWKbhIHIayFa KaTBICTBI
OTaHJBIK 3aHHAMAHbI 3epTTEY;

- OJIOKYEIH TEeXHOIOTHSCHIH ChI0aiiac >KeMKOPJIBIKKA Kapchl ic-KUMBUIA KOJAaHyFa KaThICTHI, OipeH-
capaH KOFaMIBIK-ITyOJIMCTHKAJIBIK CHITATTaFbl )KapHUsUIBIMAAp OonMaca, FRUIBIMU 3epTTEyJIep SKOKTBIH Kachl
neyre Oomansl. Com cebenti Oysl MoceleHI emiMi3le ThIH TaKbIPBINTAp KaTapblHAa JKaTKbI3yFa OOajbl.
HerizineH mertenik 3epTTeyIijepAiH HOTHKENepl MeH HIeTeNIiK TaxKipudenaep KapacThIPbUIFaH.

- TaKBIPBINIKA KATHICTBI 9IcOMETTEep KEeH TapalMaraH, MEMJICKETTIK TilJe dOKTHIH Kachl, OpbIC TilliHAE
FRUTBIMH MakKajlajap a3, arbUIMBIH TUTIHIE OapIIbUIBIK. backiM OediriHme ojap KOFaMIbIK-aKIapaTThIK
CTHJINCTUKACHIHAA JKa3pUTFaH. HerisiHeH anmraHga OJOKYEWHII ChIOaiiiac KEMKOPIBIKTBIH alABIH Ay
MaKcaTbIH/Ia KOJIJaHy TaKbIPBIObIHIA 3eTTeyIep a3.

Kon owcemxizineen namuoicenep. Cplbaiiimac *KEMKOPIBIK KYKBIK Oy3YIIBIIBIKTApBIHBIH ANIBIH alyaa
OJOKYEHH TeXHOIOTHSCHIHBIH 9JI€yeTi KapacThIPbUIFaH. TeXHOIOTHSUIBIK KYHEeHIH 0achIMIBIKTapbl MEH Ocal
Tycrapel ambuirad. Llerenmik ToxipuOenep 3eplefieHIN, TEXHONOTHSHBI KOJNJAHBICKA E€HTi3y YIIiH
KazakctaHHBIH 3aHMachIHIAFbl HETi3Jep 3epTTEreH.

9oicmep MeH mamepuaioap

3epTTeydiH ofiCHAMAJBIK XKOHE MaTepHalAbIK Herizi periHae A.A. Bammaxmerora, A.A. COTHUKOB,
N.A. Yepkammun, W.11. bopuyamBunu, M. Asnees, T.H. Cokonosa, N.I1. Bonommn, U.A.IletpyHUH CUSKTHI
OTaHJBIK JXKOHE MIETEIIIK FaIbIMAAPABIH E€HOEKTepi, i3AeHYIIIep MEeH TaXipuOenai MaMaHOapAblH KOHE
OJIOKYEIH TEXHOJIOTUSCHI MEH ChI0aiIac KEeMKOPIIBIK MocelleCiHe apHalIFaH aKIapaTTaphl ajJbIHIbL.

3epTTey omicTepi pETiHAEC 3epTTEylne FhUIBIMH 3EPTTEYMiH Ipreili JKoHE KOJAaHOANbI, KYKBIKTHIK
CaNBICTHIPY, KYKBIKTHIK CTATHCTUKAJBIK, JKYWETIK, JOTHKAIBIK, (YyHKIMOHAIIBIK OMICTEp TalanTapbl MeH
KaFuJaJlapbIHBIH JKUBIHTBIFBIHA KATBICTHI TANJIAY, TOTAY, )KaJIIbIIAY, )KYHeey, CallbICTRIPY, HHAYKINS KOHE
JEAYKIUS KOJIIaHBUIIBI,

Homuoicenep oicone mangvinaynap

3epTTeydiH FBUIBIMH >KaHAIBIFBI MEH TEOPUSIIBIK MaHBI3IBUIBIFB KapacTHIPBUIFAH Macele OoibIHIIA
MaTepuajiap MEH JoUEKTep Il KUHAKTAII, JKyHelen Chi0aiaac EeMKOPJIBIK KbUIMBICTAPBIHBIH AJIJIbIH ATy
KOJIIaHBUIBINT OTHIPFaH OJOKYCHH TEXHOJOTHSICHIH JKaH-)KaKThl TaJIall, OTAHIBIK YKOHE MICTEIIIK TOKIpHOe
JKETICTIKTEepl TananTapblHa COWKECTIT1 THIHFBUIBIKTHI KapacTBHIPBUIYBIHA OaiIaHBICTHI 3epTTEYJep KYPTizy
OOJIBITT OTHIP.

3epTTeyIiH TOKIpUOETIK MaHBI3ABUIBIFBI — OYJI 3epTTEYAIH MaTepUallAapblH 3aHrep OKBITYIIbLIAP,
CTYINEHTTEp MEH I3JIeHyIIIep, Tikenel ToxipuOeMeH aiHalbICaThIH 3aH AasChIHJAFBl MaMaHaap o3
TOXKIpUOenepiHae KoiimaHa anaTelHABIFbIHAA. COHBIMEH KaTap, 3epTTey AoWeKTepi MeH HOTHXKelepi,
YCBIHBICTAPHI 3aHIIBIFAPMAIIBUIBIKTHI KETUINIPY TOKIpHOECiHE e OH YIIeciH Kocaphl CO3ci3.

Cri0aiinac KEMKOPJIBIKKA KapChl 1C-KUMBUIIBIH KEH JKapusiiaHyblHa KapamacTaH, 2022 >KbUIFBI
«Transparency Internationaly» Xasbikapaiablk YHABIMBIHBIH JepekTepine coaiikec, Kasakcran PecryGiukach
«CpI0aiinac KeMKOPJIBIKTBI KaOburnay wuHAekcinae» 36 Oammen — 103-opwmasi, 2021 xemer — 102
no3utms Tipkesnai, an 2020 sxbutbl — 94-opbinbl, 2018 xbuibl — 124-opeinast uenenmi [1].

3amaHayl TEXHOJOTHSUIBIK MICHIiMAEep MEH O3BIK TIXIpuOenepli 3epTTey Heri3iHne, enjeri ceibaiinac
KEMKOPJBIKKA KapChl 1C-KMMBUIABIH OYTIiHTI JKail-KyHi THWICTI KYKBIKTBIK IIapanapAbl o3iplieyIiH
JKETKUTIKCI3ITNIMEH FaHa eMeC, COHJal-aK, OFaH KapChl THIMJI TEXHOJOTHSIIBIK IISHIMICPIIH KEeH
KOJIJIaHbLJIMaybIH/A JIET OWJIaliMBbI3.

MemiekeTTik Oackapy JkKoHE OMOJKET KapakaThlH Wrepy canachlH [UpIaHABIPY ChIOaiiac
YKEMKOPJIBIKKA KapChl 1C-KMMBLIA MaHbI3 bl (haKTOp OOJIbIN TaObUIa bl 3aMaHayH TEXHOJOTHSIIBIK XKYyHenep
alllbIK JKOHE >KayanThl Oackapy YpHIICTepiH KamTamachl3 €Ty, YKIMETKE CEHIMJI apTThIpy, a3aMaTTapibIH
JKOHE KOFaMJBIK OakblUlay apKbUIBI 3aH YCTEMIITiH HBIFAaWTy, MEMJICKETTIK CaJlaHbIH aJalfbIFbl MEH
KayanKepIIiIriH apTTeIpy Heri3iHae chifaiiyiac >KEMKOPIBIKKA Kapchl CasicaTThl KAHFBIPTyFa MYMKIHAIK
oepeni. ObI/1¥-HbIH HUQPIaHIBIPY JKOHE ChIOAiIIAC KEMKOPJIBIKKA KapChl 1C-KMMBLIT CalaChbIHIarbl KETEKII
MaMaHIap/blH TiKipiHIle, 3aMaHayd aKIapaTThIK TEXHOJIOTHSIIAp ChIOAIIac IEMKOPIIBIKKA KapChl 1C-KUMBLI
HIapajapblHBIH TUIMAUICIH apTTBIPBIN, ChIOaiiac >KEMKOPIBIK KYKBIKOY3YIIBUIBIK ceOenTepiHiH OachiM
OeJIIriH XKOsFa JJISYeTTi, )KaHa KYHECIH Kypy MYMKIHJITIHE He.

byribme maMbIFadH enepaiH KOMIIUIr Chi0aiyiac >KeMKOPJBIKTBIH aJJbIH aly YIIH TH(PIBIK
TEeXHOJOTHsIIap el Oencenai Typae Konnanyaa. DbI/I¥ ceibaiinac seMKOPIBIK KYKBIK OY3yIIbIIBIKTaPBIHBIH
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TOyeKeJJepiH a3aiiTy MakcaThlHAa CaHIBIK-aKMapaTThIK TEXHOJIOTHsUIApAbIH Oonamarbl 30p EKEeHAIri
atairat [2].

Kazipri 3aMaHHBIH TpeHAiHE aifHaNFaH aKMapaTTHIK-KOMMYHHKAIMSIBIK TEXHOIOTHSIIAPIBl KYKBIK
OY3YIIBUIBIKTBIH aJJIbIH  ajdyJa KoJiAaHOay HeMece KeH KoJijganOay Oyl IIapajiapiblH THIMIUIICIH
ToeMeHeTeTiHI aHbIK. CoHmal-aK, KYKbIK OY3YIIBUIBIKTHIH CANIapPBIMEH KYPECY THIMCI3 JKOHE IIbIFBIHIIBI
eKEHJITIH €CKepCeK, MPEBEHTUBTIK TETIKTepAiH MaHBI3Bl apTa TycneK. KyKbpIKOY3YIIBUIBIKTBIH alIbIH-ay
OHBIMEH KYypecTeri 6acTbl Ha3apFa KOWBUTYBI KaXKET.

KyKBIKOY3YHIBUTBIKTHI KOI0 — OHBI JKacayFa BIKIAI KacaUThIH ceOenTep MEH aJFbIIIapTTapbl )KOObI
ke3zeiini. TinTi UTATUSHIBIK YIIBI TYMAaHHCT KBIJIMBICTBIK KYKBIK CAJIACBIHBIH aTaKThl pedopmaropsl UYesape
bexkapus «KpuIMbIc oHe jka3a Typaibhy eHOeriHae OblIail aen jka3abl: «KbUIMBIC YIIIH jKa3anayIaH, OHBIH
anaeH any THiMai» [3; 58]. Tuimai anablH any mapanapbl apKbUIbl KONTereH KbUIMBICTapAbIH allIbIH alyFa
Oomazel. KpUIMBICTBUIBIKIEH THIMAI KYPECy VINIH JKEKeNereH KbUIMBICTApIBIH JKacaly IIapTTapbl MeH
cebemnTepiH 3epaeney Kaxer.

Cei0aiinac >keMKOPJBIKTHI, OHBIH Taiga 0oy cebenTepiH >KOHE OFaH Kapchl IIapajapAbl 93ipieyni
3epTTey asChIHAA aKNapaTThIK TEXHOJIOTHIIApAbl KOJIaHy epeKile Ha3ap TyAblpaabl. byrinri kyHi ceibaiinac
KEMKOPJIBIKKAa Kapchl iC-KMMBUI KEIICHIHIE THIH, KEH TapajMaraH aKIapaTThIK-KOMMYHHKAIHSIIBIK
TEXHOJIOTHSHBIH 0ipi — OJIOKUeiiH Kylieci.

«Blockchainy» arpUIIBIH  TITIHEH ayaapraHia «OJIOKTap Ti30eri» — MONIMETTEpIi cakKray
KYPBUIFBUIAPBI aKIapaTThl ©HAEY MEH CaKTayAblH OpTaK OipbIHFail opTaibIFbIHA (cepBepre) KOCHUIMAaraH,
OapibIK aKmapaT TYHHEXKY3IHIETi KONTereH KOMIBIOTEpIICpAe CAKTalaThlH, TapaTBUIFaH JEPEKTEp KOPBI
(TapaTeUIFaH AepeKTep Ti3iiMi) JereH TYCiHiKTepAl Oinaipeni.

brok4eliH TeXHOMOTUSCHIHBIH KBI3MET €Tyl KOHE KYHEHIH ChlOaiyiac KeMKOPIBIKKA KapChl KypecTe
TUIMIIITIH TYCiHY VIIIH OHBIH SpEeKeT €Ty TeTirine Hazap ayaapy KaxeT. CoHbIMEH, OIOKTap — Oy
ONoKueiH XKYyHeciHiH HaliJanaHylIbUIaphbl TIKEJIEH eHTI3eTiH pTYpIi JepeKTepAiH KYPBUIBIMABIK KyHeci.
MyHpaii 6IOKTapra, MBICANIBI, aKNApaTTHIK TPAH3aKUUIIAP Typajibl MONIMETTEp, SIFHU JKEKE JKOHE 3aHIbl
TYIFajlap apachlHIAaFbl XaJbIKAPAIBIK, JKEKEe aKiia ayJapbIMIapbl; MoMiJenep, KeliciMaep MeH
KeTiciMIIapTTap Typajbl MOJIMETTep >KOHE Tarbl Oackamap HIOFbIpiaHaabl. OpOip OJOKTBHIH aiablHIa
nepekTep Oa3zacblHa eHri3ireH Oacka OJOKIEH Tikened OaitnaHBICH 0ap, CONl «Ti30EKT1» KalbINTaCThIPAIbL.
Byn akmapatThik OaiiyaHpIC KaHa OJOKTHI KAJBITACTBIPY VINIH €CKi OJIOKTaFbl aKMapaTThl JOHEKTI TypIe
OKy KepeK eKeHJIriMeH cunartaiansl. Ochliaiiia, )Kaumbl KopFa KOCBUFaH apoip kaHa OJIOK, SSFHA MOTIMET,
OipiHmIi OokTaH OacTan OapJbIK Ti30EK AEPEKTEPiH KAMTHIBI.

briokueiin Ti30OeriHiH op OJOTBIHAA JKYKTENTeH O3iHIH «TYHiHI» koHe Onokrap Oacka TyHiHAepMeH
Tikeneil OailmaHbICHl KanpiTacanpl. TyHiH — Oy OJIOKYEHHHIH TOJNBIK JKOHE >KaHAPTHUIFAaH HYCKACHIH
CaKTaWTBIH )KEKe MAIMETTEp IOFBIPEI. Byit skyleHiH )KYMBICHIH KaMTaMachl3 €Ty YIIiH KeKe HeMece 3aH/Ibl
TyJIFara THECLIi OiphIHFall OPTAJIBIKTAHIBIPBLUIFAH CepBEp KakeT emec, cebebi: blockchain kyitecinin apOip
nalIaaaHybIChl cepBep OOJNBIN TaObUIAbI J)KOHE MYHIAH CepBEpIIepAiH CaHbl MIEKTEYCi3 OOIybl MYMKIH.
Tyitiagep OIOKTapaFbl MATIMETTEP I JKbUIJIAM JKOHE THIM/II OHIeyTre MyMKIHIIK Oepeti.

OpOip OJIOK XdII JeM aTanaThlH ©31HAIK Oiperell nepekTep mapamerpiepiH KaMTHIbL. Xom1 — Oiperei
HOMIp, CaH/bIK TaHOaTapAbIH Oenrisi Oip KUBIHTHIFBL. MYH/Iall CaHIBIK TaHOAIAP, OJI CHTI3IITeH JepeKTep I
OHJIEy MEXaHHM3MIHIH CaHbl MEH Ma3MYHBIHAH KaJbINTACafbl, aTan alTKaH/Aa, OHBIH Oipereiniri, edTKeHi
XyHere kaHa OJIOK KOCY VIIIiH OHBIH X3IIiHIH OYpBhIHHAH 0ap JepeKTepre COUKecTIri KaeT, COHBIMEH KaTap
OYKi OJIOKYEHH KYHECiHIH KYMbIC IPUHIIMITIH OaKplIayFa MYMKIHIIIK Oepeti.

Conpaii-ak, OJOKYEHH TEXHOJOTHMSCHI TYPJi CHIATTAaFbl JEPEKTEPiH YJIKSH KOJEeMiH KbULIaM JKOHE
THIMJII OHJIEYTe MYMKIHIIK OepeTiH, KypJelli, *KOFapbl TEXHOJOTHSUIBIK KOHE Kol (DYHKIHSIBI MEXaHWU3M
peTiHae Keneci 0acThl apTHIKMIBUIBIKTApFa Me: OIpiHII apTHIKIIBUIBIFEI — OHBIH Kayilci3airi, ap
MaiAaaHyIIBIHBIH ©31HE apHaJIFaH OJIOKYEeWH XYHWeCiHIH OJOKTHIK OeliMiepiHe KON KETKi3yre MYMKIHIIK
OepeTiH KaJIblFa OPTaK JKOHE JKeKe KpUnrorpadusuiblk Kintrepi O0ap. Opbip oceiHAai KinT Oipereil skoHe
mudpraymMeH KOpraliFaH, OHCBI3 MaliMeTTep 0a3achiHaa 0ap akmaparka KOoJl JKETKi3y MYMKiH emec. byn
TETIK JAEpEeKTepli e3repTyJeH XOHE XakKepiiK IMaldybpUiiapJaH KOpFayAbl KaMmTamachl3 eTell, eMTKeHi
aKnapaTThlK [Malybll YHBIMAACTHIPYIIBI TOJBIK aKIapaTKa KOJ KETKi3y YIIiH OapiblK KOMIIBIOTEPIIK
JKEJIepre KoJl )KeTKi3yi Kepek 0ojazibl. Erep aknaparThik ma0ybll kKacayIiibl ajlasKThIK JKOJIMEH JKEKe JKOHE
aIIBIK KUITTEpre KOJI JKETKI3reH 00Ica, OHBIMEH KaXKET JePEKTepre KOJI JKeTKi3e anmaiiibl, cededi OoKueiH
TEXHOJIOTHSCHI COMKECTEHIIPY TeKCepy KYHeciMeH KaMTaMachl3 eTiIreH.

Bys1 TeXHONOTUSIBIK JKYHEHIH CKIHII apThIKUIBLIBIFBI — OHBIH CEHIMALIIT. BiiokdelH >kyHeciHiH
HEri3iHAE JKaTKaH MAaTeMaTHUKAJIBbIK aJIrOPUTMIACP TEH JOpeKeNn TYHIHICPMEH KaMTaMachl3 €TiIreH
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MOJIIMETTEPMEH COWKeC KeJlMece, THICTI JepeKTepre e3repTyjiep, TOJBIKTHIpYJap €Hrizyre MYMKIHAIK
oepimmetini. CoikecTik opOip MalgaIaHyIIbl apachiHIaFsl KOHCEHCYCKA KETY apKbUIBI TEKCepiie i, oHTKeHi
aNaBIHAA alTBITFaHmal, OapiIbIK IEPEKTEP XPOHOJOTHSIBIK TOPTINTE OpHAIACKaH Oip-OipiHe ColKec KeeTiH
OnoktapabIH Oip Ti30eri OombIn TadbLIaAbl, OWTKEH] 9pOip JKaHa OJIOK aJABIHFBUIAPIIBIH «YCTiHE» KOCBUIAMIbI.
CoHppIKTaH XaHa JAepeKTepi Ti30eKTiH opTacklHa HeMece OachlHAa KOCyFa KenmMmeiimi, am 0ap akKmaparThbl
@3repTy TITeH MYMKiH eMec. Ochuiaiima, ke (pyHKIIMOHAIIBIFIHA 9Cep eTyre KoHe JAepeKTep Oa3achiHa
e3repicTep eHri3yre MyMKiHIIK OepiaMeni.

bnokueitH jkyieciHiH YIIiHIII apTHIKIIBUIBIFEl — AaIIBIKTBIFBL. BaltoTanblk onepauusuiap, Kemicim-
mapTTap koHe 0acKa JepeKTep Typajbl OapibIK aKmapar amblK O0oib Tadsuianbl. Ockuiaiima, Ke3 KelareH
ajaM NalJaJaHyIIbIHBIH aKTUBTEPIMEH JXOHE ONEpalMsUIapbIMEH €pKiH TypA€ TaHblca ajanuel, Oy
OackaapMeH KaTap, KYMoOH[I onepalusiiapAbl KaJaranayra skoHe chl0aiiac :KeMKOPIIBIK CUITaTKa e 3aHCHI3
oTieparysuIapblH aHBIKTayFa MYMKIHAIK Oeperti.

Ocbl perTe, 00KYEHH TeXHOJIOTUACHIH KYKBIK OY3yIIBUIBIKTaPABIH aJ/IbIH alyAa KOJIIaHbUIBII KaTKaH
QJIEMHIH O3BIK TIXKipHuOemepiH KapacTepy KaxKeT.

JyHUeKy31TiK 9KOHOMUKANBIK (OpyM ONOKYEHH TEXHOJIOTHICHIHA HETi3JeNTeH MEMJICKETTIK J>KOHe
Kapusl caThlll ajy >KyieciHe KaThICThl 3€pTTEY >Kapusulazbl, CapalllbUIapAblH OChl cajara OJIOKUYeilH
TEXHOJIOTHSCHIH €HTi3y MYMKIHJIr TalJaHFaH, HOTHXKECiHAE ©3iHiH Kpunrorpaduschl MEH TapaTbUIFaH
TI3UTIM MeXaHM3MJIEpIMEH ChIOaiIac XEMKODPJBIKTHl a3aliTa alaThlH JeyeTi 0ap TEXHOJOTHS JIereH
KOPBITBIHIBIFA KeTi [4].

¥ npI0pUTaHUSHBIH ¥ITTHIK FBUIBIM OFOPOCHIHBIH OasHIaMachIHa MEMIIEKETTIK CEKTOpFa OJOKYeHHi
€HTi3y 0acKa Jja MaHBI3Ibl MAceIeep/Ii MeIle alaThIHbIH aTamn oTe/i. EH annpiMeH, OasHaamMana YKiMETTiH
nUGPAbIK UHOPAKYPHUIBIMBIH XaKepiepAiH madysuigapelHaH KOPFay, ONepauysulblK HIbIFbIHAAPAbI a3aity
XKOHE KapKbUIBIK KbI3METTEpAl KEHEUTY, QJIEyMETTIK KOMEK KOpCeTy KYKbIFBIH Kajarayiay, OyXrajiTepiik
€CEeMTiH AIIBIKTHIFBl JKOHE MEMIICKETTIK Kapa)XaTThlH HE YIIiH JKYMCAJFaHbIH Oakpllay MYMKIHIITT MEH
AIIBIKTBIFBl aWThUIFaH. CallblK aNasKTBIFBIH a3aiiTy HEMece TOJBIK JKOJIBIH Kecy MYMKIHJIT Typaibl Ja
apHaibl alThIIAnE [S].

Bipikken Apab® Owmipiikrepinae OnokueiiH Konganeiaabl. 2015 xpuigan Oepi Oy TEXHOJIOTHSIHEI
Hy6ait rameiMaapbl 3epTremn sxkaThip. OChl MakcaTTa OMIPIIIKKE MEMJICKETTIK OacKapy oHE OJIOKUeHH
CaNlachIHIAFBl OJEeMIIK JKeTEKIl capamniibliap IIakeIpeuIIel [6]. bipieckeH >KYMBICTBIH HOTIDKECI
TEXHOJIOTHSHBI TOKipuOene COTTI ChIHAKTaH OTKi3y Oommbl. JKeprimikti Omiik oprarmapsl 2020 xbpuimaH
Oacram MEMJICKETTIK KY)KaT allHaJIbIMBIH OJIOKYEHHTE KOLIpY liH MEMIJIEKETTIK CTPAaTETUsIChIH OeKiTKeH [7].

2020 >kpUIABIH KBIPKYHEK albiHbIH OackiHma J[lanws wmemnexetinge CananblK BIHTBIMAKTACTHIK
MUHUCTPJITi ONOKYEHH chlbaiiac >KeMKOPJBIKKA Kapchl iC-KUMbUIIA OasHAaMa Kapusiaubl. biioxdeiH
Ou3Hec CyObBeKTiIepiHe, YKIMeTTepre >oHe MYyJIeNi Tapanrtapra OakpliayAbl KYIIEHTemi, CONl apKbUIbI
HETi3ri Chi0aiyiac KEMKOPJIBIK TOyCKENIEpiHe KO Kecuieal. basHmaaMana OJIOKYEHH TeXHOJIOTHsUIAPBIHBIH
chl0aiinac KeMKOPJIBIKKAa Kapchl Kypecte 4 Herisri OachIMABIKTapbl atanraH. Onap: >KEeMKOPIBIK cangapbl
0OJIFaH «CEHIMCI3IKTI» KaIIbIHA KENTIpyTe, XaubIKThIH OWIIIKKe JeTeH CeHiMIH apTThipaapl. Kayincis xoHe
alllbIK JICPEKTEP/Ii KaJBITacThIpa bl JKep KaTbIHACTaphl jKOHE OFOJUKET KapakaTTapbIHBIH THIMII JKOHE
3aHbl )KYMcallyblHa OaKbUIayIbl apTTHIPFaH, COHBIMEH KaTap anasKThIKKa TOCKaybul OonraH [8].

2017 xwiaplH 3 KasaHbIHAA YKpawHaHBIH ATpapiblK cascaT XoHE a3bIK-TYJIK MHHHCTPIITiHIH
0acrace3 KbI3MET1 ©31HIH peCMH CalThIHA JKEP KaJaCTPhl )KaKbIH apajia TOJIBIFBIMEH OJIOKYCHHIE KOIIKEHIH,
MUHHCTPJIIK Xa0apiiamMacblHJa aTajfaH TEXHOJOTHSHBI E€HTi3y JAepeKTeplliH CEeHIMAI CHHXPOHAATYBIH
KaMTaMachl3 €TeTiHiH, CBIPTKbI apajacy HOTHKECIH/AE oJlapAbl aybICTBIPY MYMKIH OOJIMaiTHIHBIH, COHANH-aK
XKyHere KoFaMJIbIK OaKbLIay bl )KY3eTe acblpyFa MYMKIHIIK OepeTiHiH aTall 6TKEH.

bnokueitH — MeMIileKeTTIK 0acKapyAblH allblK JKOHE KayillCi3 KYHECiH KYPYAbIH €H IepCIeKTHBAIBI
Kypaibl. En ymiiH Oy TeXHOJIOTHs OIOPOKpATHsI MEH ChIOaiIac >KeMKOPJIBIKKA OaiIaHbICTEl MaceneIepacH
applUTyFa OOJaThIH KyaTThl Kapyfa aiHaldybl MYMKiH. TEXHOJIOTHSIHBIH THIMILUTITIH >KETEKIIi SIeMIIK
9KOHOMHUKACKI 0ap enuep TakipuOe xky3inae Tekcepred. Conapiktan KasakcTan ga oyapiablH TOKIpHOeCiH
KaObu1gan, eH OonMaraHla >KEMKOPJBIK KEH TapajfaH canajap MEH aiMakrapia OJOK4YeWHAl eHTri3yai
Oactaypl Kepek. bynm MemieKkeT KapakaThIHBIH €19yip OelniriH yHemueyre, 3KOHOMHKaHbI JaMBITyaa
KOJIAHJIBI XKaF/Iai skacayFa MyYMKIHJIIK Oepeii.

Ocnl perte BYY chibaiiiac eMKOPIJIBIKKA KapChl 1C-KUMbBLUIJIA CAHBIK TEXHOJIOTHUsIAp/bl MMaigaiaHy
OasHIaMacblHa apHaibl TOKTAJBI 6Ty KaxeT. MaceneH, OasHaaMa aBTOpJaphl CbliOaiiac KEeMKOPIIBIKICH
KYpecTe CaHJIbIK TeXHOJIOTHsUIAp Ibl €Ki Heri3ri OarbITTa KoJigaHyFra 0oJiajbl IET €CenTekmi:
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* KYKBIK OY3YIIBUIBIKTapbl *Kacay TOyeKeJIepiH aHbIKTay, Taijay, Teprey jkKoHe Oakpuiay apKbUIBI
oJIapra TiKeJIeH KapChl TYPY;

* MEMJIEKETTIK MHCTUTYTTapIbIH KBI3METIH/IE allIBIKTHIK [T€H ecell Oepy KaFuaaTTapblH apTThIpY.

bassnnamana >kacaHJpl MHTEIUICKT, YJIKEH JiepekTep 0a3zachlH Tanjay, MalIWHAJBIK OKBITY, OJOKYCHH
KoHe T.0. YJIIKeH MYMKIHIIKTEep alThUTFaH, OipaK COHBIMEH Oipre jkKaHa TOyeKeNJAep.i TYABIPY MYMKIHAIT
atarmrad. Omap ceibaiiiac >KEMKOPIBIK, KHOEPKBUIMBIC, aKIIaHBI KBUIBICTATY XOHE ANasKTHIK CajlachblHIa
KOJIZIaHBUTYbI MYMKiH [9].

¥Ynwiopuranus meH bAO-nen O6acka, Hunepnanneina, AKII-Ta, Dcronusna, Kanonusga xoHe Oacka
eNyiep/ie TapaTbUIFaH Ti3UIIM TEXHOJIOTHSCHI OeliceHai TYpAe 3epTTemim, eHriimyae. CoHBIMEH KaTap,
TEXHOJIOTHSIHBI KOJ/IaHy cayajapel aiTapieikrail oprypii. On MeaWnuHaAa, NEHCAyJBIK CcakTayna, OaHk
CEKTOPBIH/A, TINTi )Kep KaJacTpbIHIa Ja MaianaHblIajbl.

ConsiMeH Oipre, OJOKYEHH TEXHOJIOTHSCHIH ChIOAMIac KEMKOPIBIK KYKBIK OY3yIIBIIBIKTapBIMEH Kypec
KYpaJbIHBIH KEMIIUTIKTEPiH ae aram eTy Kepek. MacerneH, Kelip 3epTreymriiepmid mikipiame, Oy
TEXHOJIOTHSIHBI KOJIAaHy KYKBIKTHIK PETTeyA€ TYBIHAAWTHIH KHBIHIBIKTApFa, HAKThLIAcakK, OJOK4YelH
KYKBIKTBIK MOpTeOeciH peTTeylli KOHCOMMIALMSHBIH OoiMayblHA OaiaHbICTBl KHUBIHABIKTAPABIH OPBIH
anysIH aitas [10].

brokueilH TeXHONOTHAIBIK XYHECIH KOJIAHYIBIH Kelleci KEeMINUTKTepl chmaTtanaipl. bipinmiici —
KOHCEHCYC aJlTOPUTMiHE Heri3aenreH eTe Kbimbat texuosaorus Proof-0f-Work (kyMbIcTBIH manenaemeci), o
Kemiae Xakepiik mabysuimapaan (srHU, Dos-malypuimapiaH) COHBIMEH KaTap, CIaMHaH KOpFay OOJBII
TaOBUTABL. SIFHM, MYHIAH )KYHEeH], TEXHUKAIBIK 0a3aHbl Kypy, OJMOK4YeHHAl Oenrini 6ip aymakka eHrizy erTe
KbIMOaTKa Tyceai. EKiHIINI KeMIIIik — YJIKeH ayMmMakrapja, [IaMajgaH ThIC JKYKTeMeJep JKYHEHIH iCTeH
MIBIFYBIHA dCep €Tyl MyMKiH. Mpicanbl, Oip TpaH3akius 4 caraTka JIefiH yakpIT aybl MYMKiH. YIIiHII
KeMIIUTIK — OJIOKYeH TEeXHOJOTHSAChIHA MaMaHAanraH [T-KpI3MeTkeprepniH >keTkurikcizmiri. bynman
KoCIMKOoWIapAblH Herisi metenaikrtep. CoHpali-ak, OJIOKYEHH KOMMYHHUKAIMUIBIK JKYHECiHEe apHaibl
OipbIHFall NalibIHIAIFaH aKIapaTThIK OaraapiaMaHblH )KOKTHIFBIH aTall 6Ty KaXeT.

JKana  akmapaTTHIK-KOMMYHHKAIFSUTBIK —~ TEXHOJOTHSUIAPABI  ChIOAMIAcC  JKEMKOPIBIK  KYKBIK
OY3YIIBUIBIKTAPBIHBIH aJIbIH any TeTiri petinae KP 3aHHamMachiHaa Kelleci Heri3nep KapacThIPbUIFaH: KYKbIK
Oy3yIIbUIBIKTIH anabiH any xyideci KP 2010 xbutbl 29 coyipae kaObuinanran «KyKbIK Oy3yHIBUIBIKTBIH
npodunakTrukacsl Typanby KP 3aHsHeH 20-6a0BIHA ColiKeC JKamIbl, apHAYJIBl )KOHE KEKe JICTl KIKTEeNTeH.
Ocpsl 3aHHBIH 2 1-0a0bIHIA KYKBIK OY3yITBUIBIK, MPO(UIAKTHKACKIHBIH KAIIBI Mapatapbl KATapbIHAA: «KYKBIK
OY3YIIBUIBIK JKacayFa TOCKAaybUl OOJIATBIH FBUIBIM MEH TEXHHKA JKCTICTIKTEPIH KOJJAHY apKbUIbI iCKe
aCBIPBLIAJIBD» JICTT aTaJIFaH.

bynan KyKbIK OY3YIIBUIBIKTBIH QJJIBIH aly, JKOJIBIH Kecyle FhUIBIM MEH TEeXHHKAa JKETICTIKTepiH
KOJIIaHYJIbl 3aHIIBIFAPYIIBl HOPMATHUBTIK KYKBIKTBIK aKTIMEH Heri3jieireHi asbikTaynajpl. CoiaapabiH
KaTapblHa 631HiH TeXHUKAJIBIK KbI3MET €Ty MPHUHIIMII OOWBIHIIA KYKBIK OY3YIIBUIBIKTBIH, acipece chibaiinac
KEMKOPJBIK KYKBIK OY3YIIBUIBIKTApJBIH QJIJBIH aly MeH Kecyle OJOKUYeHH TEeXHOJOTHSICHIHBIH
MYMKIHJIKTEpiH ally MeH KYKBIKTBIK KYHEere eHri3zy 03eKTi Mocelere aifHamy/aa.

bnokueitH akmapaTThIK-KOMMYHHKAIUSIIBIK TEXHOJOTUSCHIHBIH KBI3MET €Ty MPHHIUITEPIH alry
HETi3iH/Ie OHBIH ChIOAMIAC YKEMKOPIIBIK KYKBIK OY3yIIBIIBIKTEIH QJIJIBIH allyJla MYMKIHIIKTEpiH KapacTeIpy
TaKBIPBINTEIH 0acThl MakcaThl O0ibIN TaObIambl. OChl MakcaTKa ColKec, OJOKYeHH TEeXHOJIOTHSICHIHBIH
HOPMATHUBTIK KYKBIKTBIK aKTiJIep MEH MEMJICKETTIK OaraapiaMaliblK KYKaTTapAarsl )KarJaibl 3ep/IeICHICH.

Macenen, KP 2015 sxbuirbl 24-kapamanarsl « AKnapartaaasipy Typansy KP 3ansiabH 1-6a0biHBIH 38-
2 TapMakmiachlHa CoWKec, «OJIOKYeHH — e3apa OaillaHBICTHI JEpeKTep OJIOKTApHIHBIH, TYTACTHIFBIH
pacTtayablH OepuIreH ajropuTMjepi MeH nudpiiay KypaaapblHbIH Ti30eKTepi 0a3achiHaa JEePeKTepIiH
TapaTeUIFaH  IUIaTQOpPMAChIHIAFBl  aKNapaTThIH  ©3TepMEYyiH  KaMTaMachl3  €TeTiH  aKMapaTThIK-
KOMMYHHKAIHSUTBIK TEXHOJIOTHSDY 1T aHBIKTAJIFaH.

Conpaii-ak, 2017 »xbutrbl 12-xentokcanaa kaOvuinanraH «[{udpneik Kazakcran» MemiekerTik
OarmapnamaceiH  OekiTy» KP  Ykimerinig Ne 827 kayswicel KazakcTaHapl 3KOHOMHKAHBIH —CaHJIBIK
TpaHchopMaLusUIayblHa HeTi3 caiabl. Anmaiia, Oy pecMH KyKaTTa OJOKYEHH TEXHOJIOTHSICHIHBIH KYKBIK
OY3yWIBUIBIKTHIH, OHBIH iIIiHAE ChIOaiyac MKEeMKODPJBIK KYKBIK OY3YHIBUIBIKTAPIBIH AJIJbIH ally oJeyeTi
OarbITHl KApacThIPbIIMAaFaH.

«Kazakcran PecnyOnmkachiHBIH ChIOaiac jKeMKOPIBIKKA Kapchl casicaTbiHbH 2022-2026 xpuigapra
apHaJIFaH TYXKbIpbIMaamacelH Oekity sxoHe KP IlpesnaenTiHiH kelOip >kapiblKTapblHa ©3repicTep €Hri3y
typanely KP Tlpesunmentinin 2022 xbutFbl 2-aknangarsl Ne 802 kapiiblFblHIa apHaiibl  OnoK4YelH
TEXHOJIOTHSCHIH ChIOANIac )KEMKOPJIBIKKA KapChl 1C-KUMBLIJIA KOJJIAHY MAceeci Jie KoTepiIMereH, ananaa,
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TYKBIPBIM/IaMajia O3bIK TEXHOJOTHSUIBIK MICTIiMACp YFRIMBIMEH OJIOKYSHH/I e KaMThica Kepek. MaceseH,
«MEMJICKETTIK ~ OpraHAapiblH OW3HEC-TPOIECTEePiH IUPPIBIK GopMaTKa KeImipy apKbUIBl  O3bIK
TEXHOJIOTHSUIBIK IIENTIMIEP/Il O/1aH opi KOJAaHy OapibIK cajlaiap/ia Chi0aiiiac sKeMKOPIIBIKTHIH aJIbIH aTyFa
OaFbITTANATHIH 0OJIAIBI» KOPCETIITEH.

Kana TexHONOTHIAPABIH KYKBIK OY3yIIBUTBIKTHIH ajIblH aXyJdarbl peji MEH MaHbBI3bl TIXKiprOeMeH
TIOJIETIICHITT OTBIP, MBICAIIBL: JIaya3bIMIbI TYJIFA MEH KYKBIK OY3yIIbIMEH TiKeJel OalIaHbICThl TyFhI30aiThIH
XKoJ KypiciH OeiiHe Oakpulay «Ceprek» >KyHeci imKi icTep opraHaapbl KbI3METIHIETI >KEMKOPIIBIK
Toyekennepin azaiTyaa. Ocbl peTTe aKmapaTThIK-KOMMYHHMKALMSUIBIK TEXHOJIOTHSUIAPIBIH — ChlOaiinac
KEMKOPJIBIK KYKBIK OY3yIIBUTBIKTAPBIH AJJIBIH ATy MaKCaThIHIA KOJJaHy ©3€eKTi TaKbIPhII 00Ty a.

CrI0aiinac )KeMKOPIBIKTEIH KOFaM/Ia KEH €TEK allFaH AOCTYPJI MEMIICKETTIK HeMece KBa3UMEMIICKETTIK
camanap IICHOCPIHEH IIBIFIN, >KEKe KOMMEPUUSIBIK TINTEH KOMMEPLMSUIBIK €MeC HBICAHIAaFbl 3aHJIbI
TYIFanap KEHICTITIHe Tapalblll «KOMMEPIHSIBIK KOPPYIIUS» ataybiHa ne 0oibin oTeIp. COHBIMEH KaTtap,
MYH/Ia KOMMEPUHUSIIBIK CalaaFbl «Kepi Kahtapy» Maceneci ne kui kezmecerdi. OpTalbIKTaHIBIPhIIMAaraH
JepeKTep KOpbI, OipiHIIIZeH, TiKeJeH TarchIpbic Oepylri MeH Mepairepai OipikTipe anansl; eKiHIIIJeH,
KeJicinren OapiiblK IapTTapAbl KediH oHail Tekcepyre Oomaznpl. Jlemek OiokuelHni maiinanaHy Ke3iHze
OaraHbl «OaliKaychI3» KOTepy MYMKIH eMec. AJl, CaThIl ally OarachlH OCHUIAHIIIA achlpa KOPCETy HAPBIKTHIK
eMec OaranapiblH 6CYIHEH TybIHAaraH eijeri WHQIISIIUSHBIH 6Cyl CHSKTBI KYOBUIBICKA aliblll Keemi. by
JKEMKOPJIBIK TYFBI3aThIH CEOCNTI K00 OJOKUCHHHIH WHQIISINS KApPKbIHBIH TOMEHICTYCTI JKOHE COHBIH
HOTIKECIHIE KOIIIUTIKTIH 9JI-ayKaThIH apTThIPYAaFbl HET13T1 TEXHOIOTHSIIBIK Yiieci 00ambl.

briok4eliH TEXHONOTHUACHIHBIH KBI3MET €Ty TPHUHIMITEPIH €cKepe OTHIPHIN, Keleci chibaiinac
JKEMKOPJIBIK KbIIMBICTAPBIH TOMECHJIETY/IC MaHbI3Fa e 00yybl MyMKiH. Macenen, 2021-2022 bpuiaapaarsl
KP cri6aiinac sxeMKOpPIBIKKA Kapchl iC-KUMBUT Typajibl YITTHIK OasHIaMachlHOa KEH TapaiFaH chlbaiiiac
’KEMKOPJIBIK KbUIMBICTAPBIHBIH JIepeKTepi Keneciaei (1-kecte):

l-kecTe

Cri0aiijiac KeMKOPJIbIK KbUIMbICTAPbIHBIH JepeKTepi

[Tapa Gepy 568 549
Iapa amy 449 446
ANasgKTBIK 160 311
Jlaya3pIMIBIK OKUICTTIKTEP/II TEPIiC Maliaanany 123 110
CeHin TaInchIpblIFaH 0OTEH MYJIKTI HEMJICHY HEMECE BICBIPAIl €Ty 116 87

JKorapbiiarbuiapplH IIIHACTT aJasKThIK, Jaya3bIMIBIK OKUICTTIKTEpJl Tepic mNaijanaHy, CEHil
TanChIPbUTFaH 06TEH MYJIIKTI HEeMJICHY HEMeCe BICBIPBIN €Ty KbUIMBICTAPHI CalJlapblHAH KHUIMBICTBIK, 3aj1all
108 mummmapaTan acein oTeip [11]. By Tek KBUIMBIC caliqapbIHBIH TiKeJel 3anaibl 0oJica, )kaHama 3aJlaibl
Oy canpiHOAl KalFaH aypyxaHaylap, MEKTEITep jKoHe OacKa Jia 9JIeyMeTTIK HBICAaHZap, OHBIH CallapblHaH
EMIH ajla allMaraH a3zamarTap, canachl3 OiTiM, TINTEH a3aMaTTap/blH KapKblH OoJaniarbiHa Oanta MIa0bUIbII
OTEHIp.

By kpuIMBICTapapl kacay OackiM OeliriHIe KapKbUIBIK KYy)KaTTapFa >KalfaH MOIIMETTEep/Ai €HTi3y
HeMece oJapiabl OypManay apKbUIbl KY3€re achIpbUIya. BIOKYeHH TEeXHONOTHMSACHIH MEMJICKETTIK JKOHE
KBa3UMEMIICKETTIK CaThIN ajyiapia KOoJJaHy MacelieH] TyOereii merimece e, OHbl TOMEHJISTYTe CENTiriH
TuTi3epi aHbIK. Ce0ebdi, OIIOKYEHH TEXHOIOTHACH ©31HIH OPTAK PEECTp KhI3METI apKbUTbI PECMH KapKbLIBIK
Ky>KaTTapra e3repicTep MEH TY3eTyJep eHrizyre MyMkiHuaik Oepmeiini. Conmaii-ak, chi0ainac »eMKOPIIBIK
KBUIMBICBIH acayFa TapThUIFaH KaThICYIIBUIAP/IBI ]a aHBIKTayAa THIMII KypaiFa aiiHarysl MyMkiH. Cebe0i,
OJIOKYEIH TEXHOJIOTUSACHIHBIH OPTAK PEECTPIHETI MAIIMETTEPIeH KbUIMBICKA KaThICYIIBIIAPIbIH KA KBLIBIK
«KBUIMBIC 137IepiH» JKachIpy KHbIH OOJIMAK.

briokueliH TEXHOJOTWACHIH ChIOAWIac >KEeMKOPIBIKKA Kapchl madgamanyra KP  «Creibatimac
KEMKOPJIBIKKAa KapChl iC-KUMBLI Typasibl» 3aHbIHAA KYKBIKTHIK HETi3/Iep JKETKUTIIKTi, ONapblH iIiHAETr
KeJleciJiep/ii aTam eTyre 0onasl:

- 3aHHbIH 4-0a0bIHIA aHBIKTAJFAaH ChIOAMIAC KEMKOPJIBIKKA KapChl IC-KUMBUIABIH — HETI3ri
KaFuJaTTapblHa TOJIBIK Call Kelyi;
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- 3aHHbIH 5-0a0bIHBIH 2-TapMarblHIa OEMTiJIeHreH chi0ainac >KEeMKOPIBIK KYKBIK Oy3yIIBLIBIKTap
’Kacayra BIKIIAJI €TETiH JKarJaiiap MeH ceOenTep/i aHBIKTay KOHE OJIap/IbIH calJapiiapblH KO0 MIceIeciHe
MaHpI3/bl KYpajiFa aifHaJIMaKx;

- 3aHHBIH 5-0a0bIHBIH  S-TapMarblHAa  KepceTUIreHjael, chi0ainac  KEMKOPIBIK  KYKBIK
OY3YIIBUTBIKTApbl AHBIKTAY, JKOJNBIH Kecy, allly XoHE Teprern-Tekcepy MIHASTTEepiH MIemryne THIMIl
TEXHUKAJBIK Kyie 00IMaK.

XasplKapalbIK JICHICiJIe ChIOaiiiac JKeMKOPIIBbIKKA KapChl i1C-KMMBUIIBI HET13IeHTIH 0acThl HOPMATHUBTIK
KYKBIKTBIK akT — bipikken ¥nrrap Y#beiMbiHBIH 2003 xbUtFbl «ChiOaiiiac >KEMKOPIBIK KOHBEHIHACHDY
Oomeim TabbuTamEl Kazakctanmen 2008 sxputhl paTuduKanusuiarad. KoHBeHIMAa OJIOKYSHH TEXHOIOTHSICHIH
crI0aiiiac KEeMKOPIBIKKA Kapchl iC-KUMBLIA KOJJaHyFa Heri3aep KeTkumkri. MacemneH, KoHBeHIMSHBIH
Kapusl caThlll alyjJap MEH JKapusl KapKpulapasl OackapyFa KaTbhICTBl 9-0a0blHAa, KapKBUIBIK
KyKaTTaManapra Oypmarnayra Keepri )KacalThIH TETIKTepAl eHIipy Maceseci Heri3IeNreH.

EroB memiekeTTik KbI3METTEpAi KepceTy MopTamsiHa Owbul 17 KbUI, OChl yakeIT imriHme 400
MWUIHOHHAH acTaM MEMJIEKETTIK KbI3METTep XalblkKa KepceTinreH, onapAsiH 80 maibi3el cMapToH
apKbUIbI XKacanraH, 2023 sKpUIIbIH asFbIHA JeHiH Oy1 kepceTKimTi 90 maibi3ra kKeTKizy )Kocnapianrat [12].

Crr6aiinac KeMKOPIBIKKAa Kapchl iC-KMMbUIAA EroB MeMIeKeTTiK KbI3METTEpIi KOepceTy KhI3METi
Heri3iHae yieci 30p. MeMIICKeTTIK KhI3METII MEH KBI3METTI aylibl apachIHIarbl OaiaHBICTBI MEUJTIHILIC
TOMCHJICTY apKbUIbl, ChIOAlIac >KEMKOPJBIK TOYCKENJCPiH a3alTy HETI3iHIE OPEeKeT €TETiH Oy mopral
OyriHzme kaHa JKEMKOPJBIK ToyeKeljiepiHe opbiH Oepinm oTeip. O mmiemiM KaObUgay TETIriHIH OCAJIBIFHI.
Azamar KaHmaih ga Oip MEMIEKeTTIK KBI3METTI ajy VIIH KyKaTTapAbl SJIEKTPOHIBI HBICAHIAa HEMece
XaJIBIKKAa KBI3MET KOPCETY OPTAJIBIKTAPhIHA OTKI3T€HIMEH, OyJ1 MEMJICKETTIK KbI3METKE KaTBICTHI IICIIiM
KaOBbUTAay MEMIIEKETTIK KbI3METIIITE TipeIil OThIp, 63 Ke3eTiHae OYJI )KeMKOPIIBIK ToyeKeIepiHe Kol Oepim
otelp. Ocbl MoceneHi mienryae ONOKYEHH TEXHONOTHUACHIH KoigaHy OipHemie chiOaiimac >KeMKOPIBIK
TOYCKENJICPIHe KapChl MPEBEHTHBTIK MEXaHW3M O0O0Jybl MYMKIH. MoceieH, MEMJICKETTIK KbI3MET
CTaHIApPTTAPbIHJIA aHBIKTAIFAH THICTI KYKATTap MEH INapTTapAbIH OpPBIH allyblH OJIOKUYEHH TeTiri Tekcepim,
IYpBIC OOJFaH JKarmaiaa Oy MEMIIEKETTIK KbI3MET OOMBIHIIIA THICTI MM/ aBTOMATTHI TYPAE KaObLIIaybl
MYMKiH. A3amar MeH MEeMIJICKETTIK KbI3METTI KepCeTyll apachlHIarkl OyHIal (opmar Tikenel Aennaichi3
HETi3lle Ky3ere acelpbUiafbl. byHIail axnmapaTrThIK-TEXHOJOTHSAJIBIK JKYHE JKOFapblAa aTaifaH MOCceNeHi
IIeTTy 1€ OHTANIIBI 0OTMaK.

Ocsr perre, KP «MeMIekeTTiK KOpCeTiIeTiH KbI3METTep TypalibDy 3aHBIHBIH 22-0a0bIHA «MEMIICKETTIK
KBI3METTEp PEHHXHMHUPUHIT OJIOKYEHH TEXHOJIOTHSCH HETi3iHAE JKY3ere achlpbuIajbD» JAEH TONBIKTBIPY
KakeT. byt sxoFapbIia aTanFad Moceleep i Melryre CeNTiriH TUTI3eIl.

byriane Kazakcranma OnokdeiH TEXHOJOTHSCHIHBIH HETi3iHIe OipHerne xo0a Ky3ere achIpbUIBII
xatplp. Conap/plH iMIiHIe Keleciiepi atamn eTyre 0oabl:

- caJIbIK TeJICYIIICPAiH Kap KbUIBIK olepaiusyiap Ti30eriH je3ne Kaaaraigayra sxoHe osapra KKC
KeMuIAl KaWTaphUTybIH JKacayFa MYMKIHIIK OepeTiH OpTaLIKTaHIBIPhIIMAFaH MoONIIMETTep 0a3achlH
KajbinTacTeipyFa apHainraH « KKC Onoxueiin» akmapaTThIK XyHeci;

- Invest Online — Kazakcran Pecniyonukacel ¥nTTEIK BaHKiHIH 6HIMI (MOOMIBAI KOCBIMIIIACKI), OJ
apkbutel Kazakcran PecrnyOnukachlHBIH a3zamartapbl Oarajibl Karaslapra OHJIAWH TypJe WHBECTULMsIIAN
anazpl;

- Kazakcran PecnyOnukacbiHna TipkeiareH koHe Kazakcran PecnyOnukachlHBIH & ayMarbIHIa
MEIUIMHAJIBIK MaiIagaHyFa )KoHe caTyFa PYKCaT eTUITeH OapJIbIK OTaHBIK JKOHE IIETENJIIK AIPUTIK 3aTTap
ME€H MEIMLMHAIBIK MaKcaTTarbl OyHbIMAAp Typalibl TOJIBIK aKHapaTThl KAMTHTBIH ASPUIIK 3aTTapAblH KOHE
MEIUIIMHAJIBIK MaKCATTaFbl OYHBIMAAPIbIH MEMJICKETTIK Ti31TiMi;

- OKIMIIUTIK ic KYpri3yniH OipblHFall JEepeKKOpPBIH KYpyFa, XaTTamanapibl OHJIalH TipKeyre jKoHe
alBIITIYIIAapABl OPHBIHIA TOJIeyTe apHaJIFaH OKIMIIUIIK ic XKYPri3yaiH OipbeiHFail TizimiMi. byr xobana icti
KO3FayJaH Oacral, oKIMILUTIK jka3a KOJAaHy Typaibl KayJbIHbl OpbIHIAyFa ACWiHT1 OapiblK OKIMIIIIK ic
XKYpri3y mporeci aBTOMaTTaH [bIPBUIFaH;

- aCTBIK KOJXaTTapbl MEH OJlapibl YCTAayIIbLIap Typajibl MAJIMETTEp >KUBIHTBIFBI OONBIN TaOBIIATHIH
aCTBIK KOJIXaTTapblH YCTayMIbUIAPABIH MEMJIEKETTIK AJIeKTPOHIBIK Ti3imimi. Tizimim Oenrimi Gip yakbITTa
aCTBIK KOJIXaTTapblH YCTAyIIbUIAp/Abl aHBIKTAY/Abl, acThIK KOJXaTTapbIMEH OIepalusuiappl TipKeyi
KaMTaMachl3 €TeJli; acThIK KOJXaTTapbIHBIH alHaIbIMBIHA HeMece ollap OOMBIHINA KYKBIKTapiAbl Ky3ere
acbIpyFa TIpKeJreH IeKTeyIepliH CUNaThlH Oenrineiai; 6acka 1a MamiMeTTep Al KaMTHIBL.

BaiikaraHbIMbI31aii, OJIOKYEHH TEXHOJIOIMACHIHBIH Herizinae KasakcTanma »y3ere achIpbLIbIIl KaTKaH
)obanap dKOHOMHUKAHBIH TYpJi callalapblH KaMTyja, anaija, OYHbI KeH KOJiaHy OipHellle TeXHUKAbIK,
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KaJpJbIK, KYKBIKTHIK, SKOHOMHKAJIBIK Macejeepre OaillaHBICTBI KeHXeJen OThIp. MaceneH, TeXHUKAIbIK
TypFeIIaH anrauga Oyringe Kazakcranma 400-meH acTaMm akmapaTThIK JEPEKTOpP KOPHI O0ap €KeH, OJIapablH
OarmapiaManay TiIIepi opTypiii, OYI1 sKyieHl HHTerpausuiay1a Keaepri 0omyaa, onapapl HHTerpanusay 2—
JIeH 5 )KbUIFa JAediH yakpIT adybsl MyMKiH. CoHnaii-ak, Oyrinri Tanga OyHaal Kypaeini, ayKbIMABI dKYMBICTBI
opbIHIay aneyeTine ne KazakcTaHablK KOMIaHMS KOK. TinTeH, OHBI OPBIHAAY YIIIH OHBI ayKBIMIBI CEpBEp
Ka)KET, OJ THICIHIIIe MAIIIMETTEp Il CaKTay, OJIApIbI 3epeIiey, OHBIH Y3IIKCi3 9PEKET €Tyl YIIIiH TeXHUKAIBIK
THICTI HHPPAKYPBUIBIMIIBI KQXKET eTel.

AKMapaTThIK Kayilci3dik MeH KuOep KOpraHy TYpPFBICBIHAH INEIIyiH TammaraH Toxipube ne Oap,
meicanbl: KP Ykimeri 2017 >KbUTBI aKMapaTTHIK-TEXHOJOTHSIAp CajlachIHOAFbl OacThl KOMIAHHS —
MaiikpocodtreH YKiMeT YIIiH CaHABIK OaFaapiraMaiapAbl CaThII ally KeNicCO3AepiH KYPri3li, HOTIKECIHIe
MoMminere Kon xetkizinmeni. OHbIH OacTbl ce6eli: KypacThIpyIIbIMEH OarapliaMaHblH OacTamKel KOABIH
YCBIHY/IaH 0ac TapTBUFaH, OHCHI3 OaFaapiaMara e3repictep, KOChMIna (GyHKIHIIap sl €HT13y MYMKIH eMec,
SIFHU OYH[Al Karmaiina, OargapiaMaHbl TiKeIeH caTylbIMeH OaiylaHbIl Kary Kaymi 0ap. CoHpmaii-ak, ambiK
KOA apKbuIbl 0i34iH MamaHpaap OarjapiiaMajarbl 3aHCHI3 MaHWIYJSIIUSUIApIbl KaJarajayFa MYMKIHAIK
anajpl.

Kazakcranma optypmi cumartars!l 400-meH actaM aepek KOpiaphl 0ap ekeH. Ajaiina, oapra apHaIFaH
OippIHFali KYKBIKTBIK PETTE€y CTaHIApTTapbl MEH OpeKeT €Ty NPUHIUNTEpi aHbIKTanMaraH. Onapasl
WHTETpalysiay JKOFaphl aTajfaHIall TeK KaHa TEeXHHUKaJBIK Mocele eMec, COHIaii-aK, oJapAbl KYKBIKTHIK
peTTeyae KyheneHaipy MeH Oipi3fimik koK Oombin oThlp. OchliFaH OalIaHBICTHI «AKNApaTTHIK JepeKTep
TypaibD 3aH KaObLIIay OpPBIHABI OOIMAK.

Kopvimuinowi

brokueiH TeXHONIOTUACH ChIOAIAC )KEMKOPJIBIK KYKBIK OY3YIIBUIBIKTAPBIH jKacayFa Heri3 OoiFaH MoH-
JKalmapael JKOI0 apKbUIBl OJApAbIH aljblH anmyFa MYMKiHAIK Oepemi. KasakcTanmelk 3aHHamara Oy
aKnapaTThIK-KOMMYHHUKAIHSUTBIK TEXHOJOTUSHBI €HI13YTe TOJBIK KYKBIKTHIK Heri3nep KaMmThutrad. Ceibaiinac
KEMKOPJIBIK KYKBIKOY3YIIBUTBIKTAPEl KEH TapajfaH MEMIJICKETTIK jKOHE KBAa3UMEMJICKETTIK CaTBHIN ajyiap
callaChIHIAFbl KapKbUIBIK-€CENTIK KyXKaTrTapApl OJOKYEHH aKMapaTTbIK >KYHeciHAe KaJbIITacThIPy OCHI
canmajiarbl OIOJDKET KapaXaThlH JKBIMKBIPY, ANASKTBIK (akTiUlepiHe THIMAI TOCKAYybLT OONyBl MYMKiH.
BrokueitH TeXHOIOTHACHIH ChIOANIAc KEMKOPIBIK KYKBIKOY3YIIBUIBIKTAPABIH aJIbIH aly Kypalbl peTiHge
KapacThIPbII, OChl OaFbpITTarbl KeJeci KYKBIKTBIK 3€pTTeyJepre >KOJ allybl 3€pTTeYAiH FbUIBIMHU
MaHbBI3AbUIBIFEl OO TaOblIaabel. ChiOaiiac >KEMKOPIBIKKA Kapchl KAaOBUIAAHBIN JKAaTKAaH ILIapaapiblH
TUIMJUTITIH apTTBIPHII, )KEMKOPJIBIK KYKBIK OY3YIIbUIBIKTAPBIHBIH JICHICHIH TOMEHAETYTe CENTIriH THUIi3il,
HOTHXKECIHJIE SJEYMETTIK-9KOHOMHKAIBIK JaMyFa HETI3JIep Kacalybl 3epTTeyHiH ToXipHOelik MaHBI3bI
OonMak. 3epTTey HOTWXKenepi cblbaiiiac JKeMKOPJIBIKKA KapChl 1C-KMMBLI, MEMIIEKETTIK, KBa3UMEMIIEKETTIK
caThIll aryJiap, MEMJIEKETTIK KbI3METTEp KOPCETY cajajapblHaa KOJIAaHbLUTYbl MYMKIH.

bnokueitH Hemece TapaThUIFaH TIi3UTIMIECDP TEXHOJOTHICHI MEMIIEKETTIK CAThIN alnyAbl YHBIMAACTHIPY
JKOHE JKYy3ere achlpy OapbICBIHIAFHI KelleCi OTKip Maceselepii NNy e OHTAIBI OOTybl MyMKIH:

1. Brokueiin akmapaTThl XKyiene KacakaHa OypMmaiay OJKBUIBIFBIH TOJBIFbIMEH miemeni. Ockbl cana
MaMaHJapbIHBIH MiKIpiHIIEe, MEMJIEKETTIK CaThill ajyjap CallaChIHAAFbl JKMi OpPBIH ajaThlH alasKThIK
(hakTinepiHiH Oipi — ayKIMOH, TEHJEp >KEHIMIA3bIH aHBIKTAY OApBICHIHIA MAHBI3/IbI MAIIMETTEP/i THICTI
PYKCaTchI3 e3repTy, Oypmanay Ooibin TaObLTamel. MoceneH, Oenrini Oip OTIHIMTIH KaObUINaHy YaKbITHI,
YCHIHBUIFaH 0arachl Typajibl aKnapar.

brokueitH akmapaTThIK-KOMMYHUKAIMSIIBIK TEXHOJIOTHSICHIHBIH KOMETIMEH KOHBEPTTEpJi CaHJIBIK
¢dopmarra amry ypAiciH aBToMaTTaHAbIpyFa Oonaapl. Ockl MaKcaTTa KaThICYIIBIMEH €HIi31JIN€H YChIHBICTaphl
HETri3iHje yhaiiapblH aBTOMATThl HbICAHJA €CEITEl, THICTI XKEHIMIa3/Ibl aHBIKTAHTBIH CMapT-KeIiCiMIapT
Kyihecl KakeT. bysl MoiiMeTTepii JKOFajiTy, OHbI KacakaHa >kKoHe abaiichiza OypmMasay TOYEKeIiH KOSIbI,
COHBIMEH KaTap OTIHIMACpAI KapacTblpyla caTbll alyabl YHBIMAACTBHIPYIIBIIAPABIH CYOBEKTHBTI
(akTopiIapeIHBIH 9cepiH azaiiTagsl. MyHall aBTOMATTaHIBIPY TETIKTEPi CATHIN aly YPAICIHIH allbIKTBHIFbIH
afTapJIbIKTall apTThIPAJIbIL.

TapaTtburran Ti3UTIMAEP TEXHOJOTHSCH TEHIEpre KaThICYLIbUIApD YILIH JKapUsUlaHFAaH —THICTi
KYy)KaTTap/AblH OCKIiTUIreH KyKaTTap eKeHiHe ceHiMai Oomyra MyMkiHgik Oepeni. CoHbiMeH Oipre, CBIPTKBI
naiananybUIap/plH aHBIKTAIFaH MIEKTEYyJepe cypayliap TapuXblHAH aknapaT XoHe OdcekelecTepliH
YCBIHBICTAPBl TypaJIbl THICTI MAIIMETTEp/i alyFa MYMKIHIIK Oonaabl. Bys >KeHUITeH KarhlcymibliapaaH
TYBIHIAUTBIH JayJibl MoceleNep i KOibII, Oy canara CHIPTKBI OakbuIay TETIKTEpPiH XKETIIAipyre CenTiriH
THUTI3e.
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2. BrokueiiH TEXHONOTHACHI MEMIICKETTIK J>KOHE KBAa3MMEMJICKETTIK CaThIll alyJiapaarbl >KeHiMmIas3
TapamblHAH OPBIH aJbIT JKAaTKAH allasKTBIK CHITATTAaFbl OpPEKETTepAl a3aiTyra MYMKIHIIK Oepemi. by
Macenene 6ipa3 yakbIT TaJKbUIAHBII KeJie )KaTKaH MEeMJIEKET IITiHeri OapiblK Tayap aifHaJbIMBIH OJIOKYEHH
HETi31HJe CoHKecTeHAIpy KOATAPBIH €HT13y Maceneci KaiTa KYH TakbIpblObIHA aiiHamyna . Ocbl pette, Oenrii
camasarpl Tayapra MEMIIEKETTIK CaThIl aly KeNiCIMIIapThl JKACAJIBII, >KETKI3YIIIMEH BIKTHUMaJ «aJasKThIK
TOyeKelNi» cama >KarblHaH TOMEH Tayapbl, )KOFaphel TAHOAMEH caTy HeMece KbI3MET KOpCeTy OOIybl MYMKIH.
XKanmel, OMOKUEHH TEXHONOTHACH HETI3iHAE TayapiapAblH TaHOamaybl OHIMII OHIIPYIIiIeH COHFBI
TYTBIHYIIBIFA JACHIH JKETKI3yAiH OapnblK OarbIThIH OaKbulayFa MYMKiHAIK Oepemi, ochUIail anasKThIK
TOyeKeNJIePiH KOUBIN KaHa KOMMaii, caraibl OHIMIEp i MEMIIEKETTIK KoHe KBa3UMEMIIEKETTIK CaTHII airylap
KOJIIaHy apKbUTBI Ccallaibl FUMaparTap, aBTO KOJAAP, OHAIPICTIK KEIIEHIEP CaIBbIHBII, Y3aK yaKbIT MEMIIEKET
MIeH a3aMaTTapFa KbI3MET €Till, €71 9KOHOMHUKACHIHBIH JaMyblHa KOMaKTHI YJAeCiH TUri3yi MyMmkin. CoHaii-ax,
camachI3 eHIMJIEp HETi31H/Ie CallbIHFaH FUMapaTTap, Tac )KOJIIap YaKbIThIHAH OYPHIH i1CTEH IIBIFbIN, KalTaaaH,
conm OoOBEeKTiIepre MeMJeKeT KapaKaThlH THIMCI3 IIalryFa Kol Oepidyde, OChl peTTe OJoKdueitH
TEXHOJIOTHSCHIHBIH ChI0aiIac KEeMKOPIBIK KYKbIKOY3YIIBIIBIKTAPBIHBIH QJIABIH adyAblH oJeyeTi KopiHemi.
CoHbIMeH Karap, Oy 63 Ke3eriHjae SKOHOMHKAIBIK KOHTpa0aHNa, KeJCHKENl 3KOHOMHUKAara Kapchl ic-
KUMBUIJA THIMI MenriM 00Tybl 901€H MYMKiH.

Ochi perre KP «MemiekeTTik catbill anynap Typaib» 3aHbIHBIH (9pi Kapaii — 3am) 4-6aObiHna
MEMIIEKETTIK CaThIll aly[Abl JKY3eTe achlpy KaruAaTTapbIHBIH KaTapblHa TEK apHaiibl TaHOAnaynaH ©TKEH
Tayapiapabl KaThICTBIPY TETIriH €HTi3y KaXKeT, OJ ©3 Ke3eriHIe OChl 3aHHBIH TayapllapIbl CaThIN alyFa
KaTBICTHI OamTapra Tikeled TapamaTelH Oonaipl. BIOKYelH TeXHONOTHSACHIHBIH HETI3IHIETI TayapiapAblH
OipbIHFall TaHOAChl aKMapaTThIK JKYHMECIH KaJIBIITACTBIPBIT, OHBI MEMJICKETTIK caThil aiyiap BeO-
MTOPTANBIMEH HHTETPAIHSIIAY KaKeT.

3. brok4eliH HeTi3iHIe opeKeT eTeTiH JKyielep caThlll arylapIarbl JKETKI3yIIi MEH TaIlChIPhIC OepyIi
YHBIMIACTBIPYIIBl apachlHAAFbl KaThIHACTAPAbl OaKpUIay alaHbl HBICAHBIHIA OPEKEeT eTe allagbl — OapIIbIK
xabaprnamanapiplH —«i3lepiH» CaKTaipl, COHbIMEH Karap, xalapiamanaplblH TYMHYCKAJIBIFBI MEH
XPOHOIIOTHSCHIH pacTaiinbl. OChl aKmapaTThHIK-KOMMYHHUKAIMSIIBIK KYHEHIH MaHBI3ABl TYCTApBIHBIH Oipi —
OPTANBIKTAHJIBIPbUTFaH Oakpuiay OoNMMaiabl koHEe agaMu (akTop ere TemeH neHredae Oonansl. OcbiFaH
0aliyIaHbICTBI OJIOKYCHH TEXHOJIOTHACHIH MEMIICKETTIK CaThIll ajlyiapia KOJJaHyFa KYKBIKTBIK HETi3 jkacay
yiriH 3aHHbIH 4-0a0bIHBIH 4-TapMarblHA: «AIIBIKTHIK ITeH KapHUTBIK KAMTaMachl3 €Ty MaKCaThIH/Ia OJIOKJEHH
aKMapaTThIK-KOMMYHHUKAIMSIIBIK TEXHOIOTHICHIHBIH HETI3iH/Ie JKY3eTe achIphIIaibl» AEM TOJNBIKTHIPY KaKeT.
ByJt TONBIKTEIPY OCHI caafarbl ChI0aiIac )KeMKOPIIBIK TOyEKeNIIePiH TOMEHIETYTE ANbIIT KeJeIi.

briok4eliH TEXHONOTHACHl AapKBUIBI JKacaJFaH CMapT KeJICIMIIApPTTapIblH HETi3iHAe IIapTThIK
MIHJETTEMENepAiH OpbIHIANY YpAiciH Oakpiiayra Oomanbl. Ocbkl perre 3aHHBIH 2-0a0blHa cMapT-
KeTICIMIIApT YFBIMBIH jkoHe 3aHHBIH 43-0a0blHa MEMJIEKETTIK CaThill ajly Typajbl CMapT-KeliciMmapT
KOJIIaHy TETITiH €HI13y KaXeT.

Bbyn koHKypc asKranFaHHaH KeHiH MApTTHIK KaThIHACTApABl peciMiey OapbICHIHAA CEHIMII KyXKat
alfHANTBIMBIH KYpyFa MYMKiHJiK Oepeni. CoHaii-ak, MapTTHIK MiHIETTEP/IiH OPBIHAITY CaThUIAPhIH OaKbLIay
MYMKIHJIITiH OHJIalH (hopMmatTa Ky3ere achlpyra 00Jaibl.

TinTeH, MEMIIEKETTIK CaThIN aylapFa MOCBIKCHI3 KaTBICYIIbUIAP Ti3IMiH KAIBIITACTHIPYIBl OJIOKYEHH
TEXHOJIOTHSACBIMEH [Ie JKy3ere achlpyFa OoJajpl, ©3 KeseriHae Oy Ti3UTIMII KalbITaCThIpyAa CyOBEKTHBTIK
(haxTOpIBI a3aMThIN, OJaH TApANTBIH ChIOAIIAC KEMKOPJIBIK KYKBIKOY3YIIBUIBIKTAPABIH AJIIBIH alyaa THIMII
MPEBEHTUBTIK MexaHu3M Oosap emi. Con cebenti 3aHHBIH 12-0a0ObIHBIH 4-TapMarbiHa JKOCBIKCBI3 KATHICY-
IIBUIAPABI aHBIKTAY OJOKYEHH TEXHOJOTHUACH HETi3iH/IE aBTOMATTHI TYP/E AKY3eTre achIpy TETIriH €HTi3y KaKeT.

4. CoHbIMEH KaTap MEMJICKETTIK CaThINl alyjapAarbl Ka)XeTTi Kap>KbUIBIK OJEYyEeTTUTKTI pacTalThIH
OaHKTIK KEMUIIIKTep 1l OJIOKYCHH TEXHOJIOTHACKHI HET131H/Ier1 aBTOMATThI HBICAH 1A JKy3ere acelpy Kepek. Ochbl
peTrTe 3aHHBIH 25-0a0BIHBIH 2-TapMarblHAa THUICTI TOJBIKTHIPY, OAHKTIK KEMUIIIK KY’KaThIMEH OalIaHBICTHI
QIASKTBIKTHIH AJIJIBIH aJ1aJIbl.

bnokueiH TeXHOJOTHSACHIH KOJJIaHy MEMIICKETTIK >KOHE KBa3MMEMIICKETTIK CAaThIll ally caiachiHia
OpPBIH aJbIll OTBIPFaH ChIOAMIac >KEMKOPJBIK MACENENepiH WIeIyAe 30p oJieyeTKe He, JereHMeEH
capamnmubUIapAblH  OapibIFbl JEpiiK TiOTI €H 1Irepi TEXHOJNOTWs chl0aiac KEMKOPJBIK MACeNeCiH
TOJIBIFBIMEH IIEIIE AIIMANTHIHBIMEH KETICE].

Maxana 2023-2025 scviidapea apHanzan ebliblMu JHcoHe (Hemece) blIbIMU-TMEeXHUKANbIK Hcodanap
OOUbIHWA 2PAHMMBIK KAPHCHLIAHObIPY wenbepinde Kasaxcman Pecnyobnuxacwl Folnvim scane dcoeapol binim

munucmpniei  Folioim  komumeminiy — mancoipvicel  oouvinua HMPH  AP19679658  «Kazaxcman
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Bo3MokHOCTH NIPOTHBOACHCTBUS KOPPYNIMOHHBIM IPABOHAPYLIEHUAM C IOMOUIbI0
NPUMEHEeHHUs TeXHOJIOTuH 0JIOKYeiiH

Ienblo WcCIEAOBaHUS SBISETCS PACCMOTPEHHE BO3MOXKHOCTEl MPOTHBOJCHCTBHS KOPPYMIMOHHBIM
NpaBOHApYLICHWSIM B mopTanax e-GOV W rocyJapCTBEHHbIE 3aKylKH C IOMOLIBIO MPUMCHEHUs
MHHOBAIIMOHHON TEXHOJIOTMM — TEXHOJIOTHH OJIOKYeHH. B crarthe MCMonb30BaHbl (GyHIaMEHTalIbHbIE W
NPUKJIaJHbIE, TPABOBbIE CPABHEHUSI, IPABOBBIC CTATHCTUYECKHE, CUCTEMHBIE, JIOTHYECKHE, (PyHKI[OHAIbHbIE
METOJbl HAay4HOTO HCCIENOBaHMsA. B mpakTHke KOPPYIIMOHHBIX IIPaBOHAPYLIEHWH IPeTyCMOTPEH
MOTEHIMAJl TEXHOJOTHH OJOKYEHH. PacKpBITBI MPUOPHTETHI M YSI3BUMOCTH TEXHOJOTHYECKOH CHCTEMBI.
W3ydeHsl 3apyOexHBI ONBIT M OCHOBHI 3aKOHOJaTenbcTBa KasaxcraHa /s BHEOPEHUS TEXHOJIOTHU.
VKazaHHasi BBIIE TEXHOJIOTHS IO3BOJISIET HPEAOTBpALIATh KOPPYMIMOHHBIC MPAaBOHAPYLICHUS, YCTpPaHSIS
00CTOSATENBCTBA, MOPOXKAAIONINE HX. B pe3ynprare Mccaea0oBaHus ONpeAeicHa MPAaBOBasi OCHOBA BHEPEHHS
JaHHOH  MH(OPMAIMOHHO-KOMMYHHMKAIHOHHOW  TEXHOJOTHH B  Ka3aXCTAHCKOE 3aKOHOIATENBbCTBO.
®dopmupoBaHne (PUHAHCOBBIX M OYXTaNTEPCKHX JOKYMEHTOB B WH(OPMAIMOHHOW cHcTeMe OJOKYEeHH B
cdepe rocy1apCTBEHHBIX U KBAa3UTIOCYAAPCTBEHHBIX 3aKyIOK, I'I€ IIMPOKO PACIIPOCTPAHEHB! KOPPYHNIIHOHHBIE
MpaBOHAPYIIEHHS, MOXKET CTaTh ((GEKTHBHBIM CPEICTBOM CICPKMBAHUS XHUIIEHHH OIOJUKETHBIX CPEICTB M
MOILICHHUYECTBa B 3TOW cdepe. PaccMoTpeHHe TEXHOJOTMM OJIOKYEH Kak CpelncTBa MPeIoTBpalICHHs
KOpPpYHNUIHXOHHBIX HpaBOHapyLLICHI/lI\/'l H TIIOATOTOBKA K ﬂaJ'leeﬁL[IHM IpaBOBbIM HCCJICAIOBAaHUAM B 3TOM
HaIlpaBJICHUUN ABJIAIOTCA AKTYyaJIbHBIMU W 3aKJIIOYCHBI, IIPEXAE BCEro, B IIOBBIIICHUU S(b(i)eKTPIBHOCTI/I
NPUHUMAEMBIX Mep MPOTHBOACHCTBHU KOPPYIIIMH, COICHCTBUM CHIKCHHMS YPOBHS KOPPYIIIMOHHBIX
NpaBOHAPYLICHUH M, KaK CIIEJCTBUE, CO3/IaHUH OCHOB COLMAbHO-3KOHOMHYECKOTO Pa3BHTHs. Pe3ynbTaTsl
HCCIICZIOBaHWI MOTYT OBITH TIPUMEHEHBI B cdepe HPOTUBOACHCTBHS KOPPYILHH, TOCYAAPCTBEHHBIX H
KBa3UTOCYAAPCTBEHHBIX 3aKYIOK, TOCYAaPCTBEHHBIX YCIYT.

Knwouesvle cnosa: xoppyniys, OJoKueiH, mnpeBeHuus, LudpoBas TpaHchopManus, UUPPOBBIE CIEIbI
IPECTYIHOCTH, MPO(UIAKTHKA MPABOHAPYILICHUIH.
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R.A. Tokatov, M.M. Bazarov, B.K. Alimkulova

The opportunities of countering corruption offenses through
the use of blockchain technology

The purpose of the study is to consider the possibilities of blockchain technology to prevent corruption
offenses. The research uses fundamental and applied, legal comparisons, legal statistical, system, logical,
functional methods of scientific research.

Achieved results. The potential of blockchain technology is provided in the prevention of corruption offenses.
Priorities and vulnerabilities of the technological system are revealed. Foreign experience was studied, the
basics of the legislation of Kazakhstan for the introduction of technology were studied.

A brief summary. Blockchain technology makes it possible to prevent corruption offenses by eliminating the
circumstances that give rise to them. As a result of the study, the legal basis for the introduction of this
information and communication technology into Kazakhstani legislation was determined. The formation of
financial and accounting documents in the blockchain information system in the field of public and quasi-
public procurement, where corruption offenses are widespread, can become an effective means of deterring
theft of budget funds and fraud in this area. Consideration of blockchain technology as a means of preventing
corruption offenses and preparation for further legal research in this direction is the scientific significance of
the study. The practical significance of the study will be to increase the effectiveness of the measures taken to
combat corruption, help reduce the level of corruption offenses and, as a result, create the foundations for
socio-economic development. The results of the research can be used in the field of combating corruption,
public and quasi-public procurement, public services.

Keywords: corruption, blockchain, prevention, digital transformation, digital traces of crime, crime preven-
tion.
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Fpamancxo-npaBOBoﬁ PEXKUM KUBOTHBIX: HpOﬁJ'IeMbl onpeaejJIcHus u
MEPCNEKTHUBLI periiaMeHTalluu

CTaTbsl TOCBSLICHA M3Yy4YECHHIO NPOOJEM, CBA3AHHBIX C HMCCJICIOBAaHHEM IIPAaBOBOTO PEXKHMMA >KUBOTHBIX B
TPakKIaHCKOM TIpaBe. ABTOPHI CTaBAT Iepest cO00H Ieslb — U3YIHUTh NPOOJIEMBI, CBSI3aHHBIE C OIpe/ieTIeHIeM
JKUBOTHBIX B Ka4eCTBE O0BEKTA IPAXKIAHCKAX MPaB U 0003HAYUTH HEKOTOPHIE ITEPCIIEKTHBEI PeriTaMeHTaIuu.
B xone uccnenoBanus NPUMEHSUTICH METO/IBI QHATUTHYECKOTO M CPABHHUTEIBHOTO aHAIN3a HayYHBIX UCTOY-
HHUKOB, JIOKYMEHTOB 3aKOHOJATENILCTBA M IOPUANYECKON NPAKTHKHA B OOJIACTH HCIOJIB30BAHUS KUBOTHOTO
mupa. [IpoBeeHHBIH aHaIU3 MO3BOJIMII BBIIBUTH OCHOBHBIEC IIPOOJIEMBI, CBSI3aHHBIC C OIPEACICHHEM JKHBOT-
HBIX B KauecTBE OOBEKTA TIPaKJaHCKUX IpaB, COOTBETCTBEHHO, HPOOJIEM ONPEIENCHUS TPaXIAAHCKO-
HPaBOBOTO PEKMMa )KHBOTHBIX, @ TAKXKE MPEIUIOKUTh MIEPCIIEKTUBHBIC HAPABJICHUS JUIS €r0 PerilaMeHTALIH.
B crartbe npecTaBIeHbl PE3yJIbTaThl HCCIICIOBAHIS MaTEPHAIOB O COBPEMEHHOI perjiaMeHTaluK IpaXkIaH-
CKO-TIPAaBOBOTO PEKMMa YKUBOTHBIX, OCBEIIEH OTEUSCTBEHHBIH M 3apyOe)HBIH ONBIT B IJAHHOW 00JIaCTH, HC-
CJIeOBaHbl METOIBI PEryJIHpOBaHMsI, UCIIOIb3yEeMBbIe ISl IPABOBOM 3aIUTHI )KMBOTHBIX. B pesynbraTe mpo-
BEJICHHOTO aHAJIN3a OBUIM BBISBIICHBI TaKHe MPOOJIEMBI, KaK OTCYTCTBHE HMOHSTHS >KHBOTHBIX KaKk OOBEKTa
TPaXJAHCKUX IIPaB; HEJOCTATOYHAs 3aKOHOJaTelbHas 0a3a, peryJupyromas IpaBoBOH PEKUM KHBOTHBIX;
HEJJOCTaTOYHOE IIPUMEHEHHE a[MIHUCTPATUBHBIX U YTOJOBHBIX MEP OTBETCTBEHHOCTH B CIIyYasiX )KECTOKOTO
oOpallieHus ¢ )XUBOTHBIMH. ABTOpaMH CZENIaHbl BHIBOJBI O HEOOXOJUMOCTH COBEPLICHCTBOBAHUS [IPABOBOTO
pEeKUMa KUBOTHBIX C IeTbI0 obecriedeHus Oonee 3¢ EeKTHBHON 3alIUTH U OJaronoayvrs KUBOTHBIX. Hamu-
YHe YETKOTO M OJJHO3HAYHOTO HMOHATHUS KUBOTHBIX B IPAXKIAHCKOM U CHELMAIbHOM 3aKOHOJATEIbCTBE OyIeT
B&KHBIM ILIATOM JUISl YeTKOTO OINPEIeICHUs IPAKAAHCKO-TIPABOBOTO PEXKUMA.

Kniouesvie cnosa: OGBCKT, Fpa)K,HaHCKO-HpaBOBOfI PEXKUM, BELIU, )KUBOTHLIC, )KUBOTHBIC KaK 00BEKT rpax-
JaHCKHX IIpaB, 3aKOHOAATCJIILCTBO O YKMBOTHBIX, 3alllUTa J)KUBOTHBIX, HpaBOBOfI CTaTyC JXUBOTHBIX, IIpaBa XU~
BOTHBIX, oGpameHHe C )XUBOTHBIMH.

Beeoenue

B coBpemenHOM 001mecTBe BO3pacTaeT OCO3HAHHE U 3HAYUMOCTH BOIPOCOB OJIArOMOIYYHsl M 3aLUTHI
KUBOTHBIX. JKHBOTHBIE YK€ JaBHO SIBIISIOTCS O0OBEKTAMU HE TOJBKO MPUPOJI0OXPAHHOM IS TENTLHOCTH, HO U
MpaBoOBOTO perynupoBaHus. CylecTByeT MpovHas CBA3b MEXIY OJarornoylyuneM M 3allUTOH KUBOTHBIX U
9KOJIOTHUECKON yCTOMYMBOCTBIO. PernmameHranus rpa)IaHCKO-IIPaBOBOTO PEXHMMa >KUBOTHBIX SIBISIETCS
Ba)KHOM COCTaBJISIFOIIEH B COJCHCTBHU COXPAHEHUIO OHMOPa3HO00pa3ysi M YCTOMYMBOTO UCIIOJIL30BAHMUS TIPH-
POIHBIX pecypcoB. B cuily OTCYTCTBUS €IMHBIX HOPMAaTHBHBIX aKTOB M PaziIHMYMi B MPABOBBIX CHCTEMax
Pa3HbIX CTPaH BO3HHUKAET HEOOXOANMOCTh B M3YUEHUH U CPABHEHUH OTEUECTBEHHOTO M 3apyOEKHOIO OIbITa
peryIupoBaHus IPaBOBOIO PEKMMA KUBOTHBIX. M3510’)keHHOE 00YCIIOBIMBAET BBICOKYIO aKTyalbHOCTh pac-
CMaTpUBAaEMON TEeMBbI, MMOCKOJBKY OTpacilb TPakJaHCKO-TIPABOBOTO pPEXKHMMA JKUBOTHBIX HYXKIAETCA B YCO-
BEPIIEHCTBOBAHUY M KOOPJIMHAIIMM HA YPOBHE KaK OTJIENbHBIX CTPaH, TaK U Ha MEXTYHAPOIHOM.

Llens MaHHOM CTaThM 3aKIIIOYAETCS B M3YUCHUH TEOPETHMUYECKHX M MPAKTHYECKHX aCIEKTOB IpaXKIaH-
CKO-TIPaBOBOT'O PEXHMMa KHBOTHBIX B KaUeCTBE OOBEKTOB IpakJaHCKHUX TpaB. sl JOCTIKEHUS JaHHOU Iie-
JM B HACTOSIIEH CTaThe BHHUMAaHUE aKICHTUPOBAHO Ha pEIIEHHH TaKHX 33ja4, KaK PacCMOTPEHHE OOIIUX
MIPaBUII O JKUBOTHBIX B CUCTEME HOPM 00 00BbeKTaxX IpaskAaHCKUX MPaB; OLIEHKA OCOOCHHOCTEH, CBA3aHHBIX C
OMOJIOTHUECKON IPUPOJION )KUBOTHBIX; 0003HaUEHHE OOIMX MEPCIIEKTUB PETIaMEHTALIH.

Bo Bpemst ncciieioBaHus BBISIBIIEHBI HECKOJIBKO KOH(PIUKTOB B TEOPUH, METOJIOJIOTHH, TIPAKTHKE U BbI-
BOJAX MCCIEN0BAaHUI O rpa’kJaHCKO-TIPABOBOM PEXKHUME )KUBOTHBIX.

B Teopun mpaBa cyIIeCTBYIOT pa3IMYHBIE MOIXOABI K ONPEAEICHUIO IPABOBOIO PEXKUMa KUBOTHBIX.
HexkoTtopsie ncciaemoBaTenn paccMaTpruBalOT JKUBOTHBIX KaK CYOBEKTOB TIPaBa, a IPYyTrue CIUTAIOT UX 00BEK-
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TamMu BhajaeHus. [Ipupoma kaxmaoro o0ObeKTa TPakJaHCKUX MpaB (HOPMUPYET OCOOCHHOCTH TPa)KIaHCKO-
MIPaBOBOTO PETYJHPOBAHHUS B OTHOIICHWH JAaHHOTO 00BekTa. CBOWCTBA OOBEKTA OMPEICISIIOT CHCIUPUKY
MpHOOPETEHUS, U3MEHEHUS U MPEKPAIICHUS] COOTBETCTBYIONINX TPAKIAHCKUX MPaB U 00s3aHHOCTEN. B faH-
HOM cTaThe MBI 00paTuM 0co00e BHUMAaHKE Ha TPaXKJIAHCKO-TIPABOBOM PEXKHUM KHBOTHBIX, TaK KaK OHU Hpe/-
CTaBIIAIOT 0COOYI0 KaTeropuio 00heKTOB. C OHON CTOPOHBI, )KUBOTHBIE SABISIOTCS OOBEKTAMH TPAYKAAHCKHIX
MpaB U, CIIeJ0BATEIbHO, IPABOBBIC OTHOIICHHUS B OTHOIICHUY JKUBOTHBIX PETYIUPYIOTCS MPaXKIAHCKUM Tpa-
BOM Ha OCHOBE MPUHIIMIIA TUCTIO3UTUBHOCTUA. HO, YUUTHIBAs, YTO KUBOTHBIC SIBJISFOTCS JKUBBIMH CYIICCTBA-
MU, UMYIIECTBEHHbIE OTHOLICHHUS, BO3HUKAIOIIUE MO MOBOAY XHBOTHBIX, HIMEIOT CBOM 0COOEHHOCTHU. « K-
Basi IPUPOa» TAKOTO 00BEKTA OIPEJIeIsieT 0CO00e OTHOIICHUE rOCyIapCTBa K BOMPOCaM MPUHAICKHOCTH,
OXpaHBbI U UCIIONH30BAHUS TUKUX XKUBOTHBIX, HAXOSIIMXCS B €CTECTBEHHON cBOOOIe. IMes B BUAy 0co0yto
MPUPOAY )KUBOTHBIX KaK 00bEKTa TPAKAAHCKUX MPaB B IOPUANYECKON TUTEpaType, YacTo MOJAHUMAIOTCS BO-
MPOCHI ONPENEIICHHsI TPAHUI] MKy MpaBaMH >KUBOTHBIX U MPaBaMH YEIOBEKA, a TAKXKE BOMPOCHI OTBET-
CTBCHHOCTH 32 HAPYIICHUE MPaB KUBOTHBIX. DTOT KOHIUKT B TCOPUU 3aTPYJHSIET €ANHOE MOHUMAHUE U
oOpallleHue ¢ )KHBOTHBIMHU B PaMKax MPaBOBOI'O PEXKHUMa.

B metonmonoruu uccneoBaHus 0003HAYEHHON MPOOIEMBI TIaBHBIH KOHGIMKT 3aKII0YaeTcs B ompee-
JICHUW TIOHATHS «JIOCTATOYHAsi 3a00Ta» MPHU HCIOJNB30BAaHHU W MPUCBOCHUMW XKMBOTHBIX Kak Bemu. Cyrie-
CTBYCT pa3Horjacuc MCXKAy pas3IMYHbBIMU HUCCICAOBATCIIAMU U NIPAKTUKAMH O TOM, YTO KOHKPETHO AOJIKHO
BKITIOYATh B ce0s1 yPOBEHb 3a00THI IIsl 0OecTieueH s 6JIaromnonyyust d)KUBOTHBIX. DTO co37aeT MpoOJieMbl TIPU
MPUMEHEHUY 3aKOHOB U HOPMATHBHBIX aKTOB, PETYJIUPYIOIINX OTHOILICHUS B pacCMaTpUBaeMoil cdepe.

B npaBonpuMeHNTENHHOM MPAKTHKE B MPOIECCE MPUMEHEHHUS 3aKOHOB O TIPABOBOM PEXKUME KUBOTHBIX
BO3HUKAKOT HpO6HeMI>I C UX UCIIOJIHCHUEM U KOHTPOJIEM. HpaBooxpaHHTeanme Opradbl 4aCTO CTAJIKMBAIOT-
Csl C TPYMHOCTSIMH B OMNPEICIICHHN W MPECNICAOBAHUN 33 JKECTOKOE OOpalleHUe C KUBOTHBIMHU, & TAKXKE B
OLICHKE CTETICHU MX JICTUTUMHOCTH.

yHOMﬂHYTI)IC BbIIIC KOH(bJ]I/IKTbI B TCOPUH, MCTOAOJOTHU U MNPAKTUKE MNPUBOIAAT K HeO6XOI[I/IMOCTI/I
JaTBHEHIIeT0 MCCIICI0OBaHUs U pa3padoTKe OOIIMX CTAaHAApPTOB M MPUHIIMIIOB, KOTOPBIE IOMOTYT oOecrie-
guTh 3((GEKTHBHBIA TPABOBOW PEKHUM JKUBOTHBIX. Takke TpeOyeTcsl COTPYIHUYECTBO U COTJIACHE MEXKTY
MPaBOBBIMHU CTPYKTYpaMH, HCCIIEOBATENSIMI H 3aMHTEPECOBAaHHBIMU CTOPOHAMU JIJIsl pa3padOTKU U BHEIpe-
HUS 9(Q(EKTUBHBIX MEp T10 3alUTEe TPaB )KUBOTHBIX.

KoH(IUKTB B TEOPUH, METOJONOTHUH, MPAKTHKE U BBIBOJIAX HCCICIOBAHUI O Ipa)IaHCKO-TIPAaBOBOM
PEXUME KUBOTHBIX CBHJICTEIBCTBYIOT O HEOOXOJUMOCTH JaTbHEUIIIEr0 HCCIICAOBAHUS M COTJIACOBAHUS B
9TON 00JIACTH M MIPUMEHEHUE ENHBIX CTaHAAPTOB M MPUHIUIOB. DTO MOMOXKET 00ECIIeYUTh CIIPaBEIINBBIN
1 3G PEKTUBHBINA MPABOBON PEXUM JUIS HHUBOTHBIX, 4 TAKIKE UX HA MEKIYHAPOIHOM M HAI[MOHAJILHOM YPOB-
HSX.

B o6mactu TpaXXaAaHCKO-IIPaBOBOTO PEXKHUMa XKMBOTHBIX OTCYTCTBYIOT BCCO6BGMHIOHII/IC Hay4YHbIC HC-
CJICAOBAaHUA U q)YHI[aMeHTEUIbHBIe TCOPUH. HeI[OCTaTO‘-IHOCTB ITPOBECACHHBIX I/ICCJ'IC,Z[OBaHI/Iﬁ MCIIAarOT ITOHU-
MaHHIO TIPUYHH MPoOJieM U pa3paboTke () (HEeKTUBHBIX MPABOBBIX pelleHH. B pe3ynbrate mpoOenoB u or-
cyTcTBHs (QYHIAMEHTAIBHON OONICTPU3HAHHON TEOPHH BO3HHKAIOT PA3IIHYHbBIC IIKOJBI B PAa3HBIX CTpaHaXx,
4YTO BEACT K OTCYTCTBHUIO €JMHOI'O IMOHMMAHUA KIIFOUCBBLIX MOHATHH U IIPUHLOXIIOB B paMKaX I'paXXJaHCKO-
MIPABOBOTO PEXMMA YXHBOTHBIX. DTO MOXKET MPUBOJUT K PA3IMYHBIM PETJIAMEHTAIMSAM U MPaKTHKaM B pa3-
HBIX CTpaHax.

Memoodwsl u mamepuanst ucciedosanus

Juist mocTrKeHUs TOCTaBICHHOM 1eN ObUT UCTIONB30BaH METO]] CUCTEMaTHYECKOTO 0030pa M aHaIHu3a
HayYHBIX UCCIICJIOBAHUH, aKaJeMIUUECKUX MyOIMKalMi U 3aKOHO/IAaTENbHBIX aKTOB, KACAIOIUXCS ITPABOBOTO
pEeKrMa KUBOTHBIX. BBIIM MpoaHaIM3MpOBaHbl KaK OTEUECTBEHHBIC, TaK U 3apyOeKHbIe HCTOYHHUKH. [Ipume-
HEHBI POPMaTBHO-IOPUIMUECKHI U CPABHUTEILHO-TIPABOBOM METO/IbI MCCIIEIOBAHUSI.

Obcyorcoenue

B rpaxnanckom 3akoHopatensctBe PecyOnuku Kazaxcran xuBoTHbIe ynomunatotes B cT. 124 'K PK
KaK OJIMH M3 00BEKTOB IPAXKJAHCKUX TPaB, K KOTOPHIM MPUMEHSIOTCS 00IIHe MpaBuiia O Bellax, eclii HHOe
HE YCTaHOBJICHO 3aKOHOJATENbCTBOM. Kaknx-mubo yTouHeHHH B 3aKOHOIATETILHOM aKTe HE 1AeTCH.

C OHMOIOTMYECcKOil ke TOUYKH 3PEHUs )KUBOTHBIC MPEACTABIAIOT COOOW TpyIIy reTepoTpodHBIX opra-
HU3MOB, KOTOpble 0OBIYHO 00JIAJIal0T aKTHBHOM MOJBHKHOCTBIO U THTAIOTCS OPraHUYEeCKUM BEIECTBOM B
(bopme pa3TUuHBIX pa3MEpOB YaCTHII, UMEIOIINE YYBCTBUTEIBHOCTD K PA3IMYHBIM pa3apaxutessiM [1; 162].
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B Kazaxcrane c 1 mapra 2022 roga aeiictByeT 3akoH «O0 OTBETCTBEHHOM OOPAIEHUH C KHUBOTHBIMID)
[2], B KOTOPOM XKHBOTHBIC PacCMATPUBAIOTCS ¢ OMOJIOTHIECKON TOYKH 3PEHHUS, TTOCKOJIBKY 3aKOH BKITFOUAET
IPUHLMIIBL, B COOTBETCTBUU C KOTOPBIMHU >KHBOTHBIC SIBJISIOTCSI CYIIHOCTSIMH, CHOCOOHBIMHM HCIBITHIBATH
001b 1 pU3MUECKUE CTPaZaHusl, 3a 310pOBbE, OJIaronoaydYre U KU3Hb )KUBOTHOTO JIMYHYIO OTBETCTBEHHOCTD
HECET €ro BIaJieNell, )KUBOTHBIE MOJIEXkKAT 3alUTe OT XKECTOKOro oOpamieHus. B qpyrux 3akoHoJaTeIbHBIX
aKTax 3a JKeCTOKO€ OOpalleHUe ¢ )KMBOTHBIMU YXECTOUMIN IOPUANYECKYI0 OTBETCTBEHHOCTb, B YACTHOCTH
YrOJIOBHYIO M aJMHHUCTPATUBHYIO OTBETCTBEHHOCTh. B cooTBercTBHM ¢ YronoBHBIM Koaekcom PK (cT.
316), coBepIIUBIIKE JKECTOKOE OOpAICHHE C MHBOTHBIM, MOBJICKIIEE €r0 yBEUbE, MOTYT OBITh HaKa3aHbI
mTpadoM, UCIIPaBUTEIBHBIMI paboTaMH, IPUBIICICHHEM K OOIIIECTBEHHBIM padoTaM MIH apecToM [3].

Onwupasich Ha MPEICTABICHHOE BBIIIE YTBEPXKICHUE, HEOOXOIUMO OTMETUTh, YTO NPH ONPEAEICHUH
XKHUBOTHBIX KaK OOBEKTOB TPaKJAHCKUX IMpaB, O€3yCIOBHO, CIEAYET y4ecTh OMOJIIOTHYECKUE aCIeKTHI: KH-
BOTHBIE TPEACTABIIOT COOOH OPraHUYECKYI0 4acTh MPUPOJBI U Y )KUBOTHBIX €CTh (DYHKIUM BOCHPUATHS U
OLIEHKHU OKPYXKAIOIIETO MUpPa Yepe3 LEHTPAIbHYI0 HEPBHYIO cHCTeMY. Taknue XapaKTepUCTUKH BBIIENAIOT UX
Cpeau APYruxX OOBEKTOB U MPENOCTaBIAIOT OCHOBAHHE JJISl CO3AaHUsI 0COO0T0 MPaBOBOTO PEXMMA JJISl TAKUX
00BEKTOB.

Oco0eHHOCTH IPUPOABI )KUBOTHBIX SBIISIOTCS IPUYMHOM TOTO, 4TO BOIPOCH! OIIPEEICHHUS )KUBOTHBIX B
KayecTBe 00bEKTa MPAXKJAHCKUX [IPaB OCTAIOTCS aKTyalIbHBIMHU.

BwMmecTe ¢ Tem camo MOHATHE 00BEKT rPakJaHCKHUX TpaB, MPEJCTaBIIsIsl cOOO0M KITIOYEeBOE MOHSITHE B 00-
JIACTU TPaKIAHCKOTO MpaBa, ABJSIETCS MPEAMETOM JUCKyccHu 10 cux nop. IlpoGiema, cBs3anHas ¢ onpene-
JICHHEM 00BEKTa IPaKIAHCKUX MPaB, BCEra NPHUBJIEKaNa MPUCTATIbHOE BHUIMAaHUE YUEHBIX, U 110 HACTOsIIEE
BpEMs CIIOPBI CPEI LUBHIMCTOB MPOJOILKAIOTCA. [109TOMY B KOHTEKCTE ONpeaeeHus )KUBOTHBIX Kak 00b-
€KTOB T'PaKIAHCKUX MPaB B MOHATHE 00BEKTa TAKXKE BKJIAABIBAIOTCS Pa3IMYHbIC 3HAYECHUS, CMOTPS, KaKOi
TEOpUHU 00BEKTOB MPUACPKUBAETCS TOT I WHOU aBTOp [4]: MOHUCTHUYECKOHN TeoprH (00BEKT TPaskJaHCKO-
ro TIpaBOOTHOIEHHUsT — mnoBefaeHne ero cyobektoB (O.C. Modde); mmopaniucTuieckoi Teopun (MHOXKe-
CTBEHHOCTh OOBEKTOB); BEITHOW TEOpUHU (OOBEKTHI Tpa)kIaHCKHX MPaBOOTHOILICHWH Tosbko Bemn (M.M.
Arapkos, P.O. Xanduna).

HecMoTps Ha pa3nuyuHbie TOAXO/bI, B paAMKaX TEOPUH IPaXKAAHCKOTO MpaBa BCe-TAKH MOXKHO BBIJICIUTD
o0IIye MpHU3HAKW, KOTOpPbIE OMpPENCISIOT, SBISETCS JIM SBJICHWE BHEIIHETO MUpa OOBEKTOM TIpaKIaHCKUX
[IPaB WM HET. DTU MPHU3HAKU BKIIOYAIOT B Ce0s1 LIEHHOCTh 0OBEKTa, IOPUINYECKYIO MPUBS3KY, HAIIPaBJICH-
HOCTh JIESITETIbHOCTU Ha 00BEKT, oOnanaHue o0bekToM. OnpeneneHne, COOTBETCTBYIOT JIM )KUBOTHBIE 3TUM
MPU3HAKaM, [TO3BOJIMT HAM OTBETHTH Ha BOIIPOC: «SIBIAIOTCS M OHU 00BEKTaMU TPaXKIaHCKHUX MPaB?».

Haunewm c Toro, 4yto o0IIENPHUHATO CUUTATH, YTO EHHOCTh OOBEKTA IPAXKAAHCKUX MPAB 3aKII0YAETCS B
€ro CIIOCOOHOCTH YIOBJIETBOPUTH PA3IMUHbIE UMYIIECTBEHHBIE U HEUMYIIECTBEHHBIE TOTPEOHOCTH CYOBEK-
TOB TPaXKIAHCKOTO TIpaBa, TO €CTh CYOBEKTHI MOTYT U3BJIEKATh W MCIIOIL30BATh MOJIE3HBIE CBOWCTBA 00BEK-
TOB. Bce )KMBOTHBIE 00M1a1aI0T JaHHOW cltocoOHOCThIO. [Ipu 3TOM JomycKaeTcs HCIOIb30BaHUE AUKHX KH-
BOTHBIX, HAXOSIIIMXCSI B €CTECTBEHHOM cBOOO/IE, TOJIE3HBIX CBOWCTB )KMBOTHOTO MUPA Pa3IMYHBIMU CIOCO-
O0amu (peIOanka, OXOTa M 1p.), a TAKXKE €ro W3yuyeHHe, UCCIeIOBaHue U JIpyrue (opMbl UCIOJIB30BAHUS B
HAYYHBIX, KyJIbTYpHO-IPOCBETUTENBCKUX, BOCIIUTATEIBHBIX, PEKPEAIIMOHHBIX U ICTETUYECKUX IETsIX. DTO
TaKXe BKIIFOUACT MOJTYYEHHUE TPOAYKTOB OT 3TUX )KMBOTHBIX U MCIIOJIB30BAHUE UX MOJIE3HBIX CBONCTB.

Takum 00pa3oM, MOXKHO CIEJIaTh BBIBOJ, YTO paccCMaTpHBAEMBbI MPU3HAK OTHOCHTCSI KO BCEM OOBEK-
TaM KUBOTHOTO Mupa. [Ipu 3TOM OTMETHM, YTO KHBOTHBI MHUp Cpeld OOBEKTOB TPa)KIaHCKUX IMpaB He
YIIOMHUHAETCSL ¥ TAHHBIN BOIPOC TaK¥Ke MIMPOKO 00cyxaaetcs [5]. JKuBoTHBII MUp Ha3BaH B YMCIIEC IPUPOJI-
HbIX pecypcoB B cT. 193 T'K PK, kotopsle cornacHo 3Toil ke HopMe, npuHaaiexaT Hapoay Kazaxcrana, ot
WMEHH KOTOPOTO MPaBO COOCTBEHHOCTH peanu3yeT rocyaapcTso. OHAKO STOT BONPOC, KaK HaM MPECTaB-
nsieTcsi, TpeOyeT caMOCTOSTENbHOTO TITyOOKOT0 UCCIE0BAaHM 32 paMKaMHU HACTOSIIEH CTaThH.

Crenyroumii KpuTepuii — ropuandeckas NPUBsI3Ka: IPaBOBOE SBJICHUE BHEIIHETO MUPA JOJDKHO OBITH
Ha 3aKOHOJIATEJILHOM YPOBHE 0(OPMIICHO B KaueCTBE 00BEKTa IPpaKJaHCKUX MIPaB, 3aKPEIJIeH ero NpaBoBOM
PEXUM, BOBMOXKHOCTH TIPABOBOTO 0OPMIICHHUS IPHUCBOCHHUST O0BEKTA.

Ha mepBblii B3rIIsiA, HaMMYMe JaHHOTO KPUTEPHs HE BBI3BIBACT COMHEHHH, MOCKOIBKY B ['paskaanckom
KOJIEKCE HOPMBI O KHBOTHBIX PACIIONOXKEHHI B I1aBe 3 «OOBEKTH IpaKJaHCKUX MpaBy, BKIoueHsl B 'K PK
OTJIENbHBIE HOPMBI O TIPHOOPETeHNN TpaBa COOCTBEHHOCTH Ha KXUBOTHBIX (CT. 246). Ho 3TH HOPMBI O XH-
BOTHBIX KaK 00BEKTEe TPaXIAHCKUX TpaB 0e3 onpeesieHHs MOHITHS KUBOTHBIX. B 3TOM 3akirouaercs: oiHa
W3 OCHOBHBIX NMPOOJIEM periaMeHTallMH [IPaBOBOIO PEKHMMA JKUBOTHBIX: B OTCYTCTBHH €IMHOTO MPAaBOBOTO
OTIpe/IeNICHHS TTOHATHUS )KUBOTHBIX KaK OOBEKTOB IpakIaHCKHUX TpaB. [1o OONBIIMHCTBY 3aKOHOJATEIBHBIX

Cepus «[lMpaBox». Ne 3(111)/2023 121



A.A. Mykawesa, A.b. OmapoBa

AKTOB HE CYIIECTBYET Y€TKOTO ONPE/ICIICHUS KUBOTHBIX, YTO 3aTpyAHACT () (PEKTHBHYIO periaMeHTalUio U
3aIUTY )KHUBOTHBIX.

CrnemyeT 3aMeTHTh, YTO B 3aKOHO/ATENBCTBE 3apyOeXKHBIX CTpaH, B 4acTHOCTH, B Poccunm, I'paxnan-
CKUU KOJAEKC OoJiee JIETAIBHO PErIaMEHTHPYET MPaBOBOW PEKHMM XUBOTHBIX: kuBoTHOoe 'K mpusHaercs
O0BEKTOM TPaXTAHCKUX MpPaB, CUUTAs €ro >KUBHIM CYIIECTBOM, CIIOCOOHBIM HCHBITHIBATH MOIHU [6].
Poccwuiickoe 3aKOHOMATENHECTBO YETKO Pa3TPaHUUYMBACT MOHSATHS JKUBOTHOTO, Y KOTOPOTO €CTh BIajeell,
KUBOTHOTO O€3 Biajeiblia M XUBOTHOE, OT MpaBa COOCTBEHHOCTHM Ha KOTOpPOE Biajeliel] OTKa3ajcCsl C
OTpeEICHNEM Pa3HOrO IIPABOBOTO PEKUMa KaXI0T0 U3 YKa3aHHBIX BUJIOB KHUBOTHOTO.

B I'paxxmanckom xonexce PK HeT cenmmanbHOTO paszena, KOTOPBIA OBl peryIupoBaj MPaBoOBOM CTATyC
KUBOTHBIX. JKMBOTHBIE paCCMATPUBAIOTCS B KOHTEKCTE MMYIIIECTBA, YTO HE BCETAa OTPAXKAET X 0CoO0e Io-
JIO’)KEHUE B TPAXKIAAHCKHUX MPABOOTHOIICHUSIX.

Uro kacaeTcsi BO3MOKHOCTH TaKOTO NPHU3HAKA 00BEKTa, KaKk BOZMOXKHOCTH 00JIafaHNsI 0O BEKTOM TPak-
TAHCKUX IIPaB, TO 3TO 03HAYAET, YTO JAHHBIN OOBEKT SIBIIIETCS IPEIMETOM TOCIIOJICTBA CO CTOPOHBI CYOBEK-
Ta MPaBOOTHOIICHHUS M TaKoe 00JiaJiaHne OOBEKTOM HE OTPAaHWUYMBACTCS TOJIHKO (DaKTUYCCKUM BIIAJICHHEM
YM.

JKvuBOTHBIE MaTepHalbHBI, CIEIOBATEIHHO, TOCTIOJACTBO HAJ JKUBOTHBIMH (KaK OOBEKTaMH TpakIaH-
CKMX TIpaB) IOJDKHO PacCMaTPHUBAThCS KaK CIIOCOOHOCTh 4eJIOBEKa KOHTPOJIHPOBaTh WX. [Ipu 3ToM paHee
BBISIBJICHHBIC IOPUINYCCKUE TIPU3HAKHY, TIO3BOJISIONINE KIACCU(DUITUPOBATh O0BEKTHI )KUBOTHOTO MHpPa U HC-
KIIF0YaTh HEKOTOPHIE W3 HUX M3 DTOW KATETOPHH, MO3BOJSIOT YTBEPXKIATh, YTO BO3MOXXHOCTH TOCIIO/ICTBA
HaJ TOMAaITHAUMH, CeTbCKOXO3IHCTBEHHBIMU W HAXOAALIUMICS B HEBOJIE NUKUMHU )KHBOTHBIMHU CYIIECTBYET.
OnHako NpH HAXOKACHUH )KUBOTHOTO MHpPa B €CTECTBEHHOH CBOOOJIE, MOIHOE FOCIOACTBO YeJIOBEK HE MO-
JKET OCYIIECTBUTh. TOIIbKO BHE ATON CPEe/Ibl, TOUHEE, P OTPAaHHYEHUH CBOOOIBI OHH MOTYT HaXOAATCS O]
BIIACTHIO YETIOBEKA U MOKHO TOBOPUTH O COCTOSTHUM MPUCBOSHHOCTH U BO3MOXKHOCTH O(OPMIICHHUS ITPUCBO-
€HHOCTH JKHUBOTHOTO YEJIOBEKY.

Uro kacaercs mpaBOBOro o(GopmiIcHHUS MPUCBOSHHOCTU JKUBOTHBIX, TO, KOHEYHO, 3/I€Ch NMPUMECHUMBI
HOPMBI O IPHOOPETEHNH TpaBa COOCTBEHHOCTH Ha BeIIH  oTAenbHbIe HOpMEI cT. 246 'K PK. Ilockonbky B
I'paxnanckom konexce PK ykaspiBaeTcsl, 4TO K )KUBOTHBIM JIOJKHBI MPUMEHSATHCS OOIIHME MPaBwiia O Bellax,
€CJIU Ipyroe He MPeayCMOTPEHO 3aKOHOAATEIbCTBOM, IIOCTOJBKY B CIy4ae IpakJaHCKO-IIPaBOBBIX OTHOIIIE-
HUH, CBSI3aHHBIX C XUBOTHBIMH, B TIEPBYIO OUYepellb, HEOOXOIUMO MPUMEHATH MOJOXKeHHs 3akoHa «O0 oT-
BETCTBEHHOM OOpAaIlleHUH C )KHBOTHBIMIY, a 3aT€M yKe 0oOIue MpaBuia O Belax, Kak 00bEKTe TpaKaaH-
CKUX TpaB.

3akon PK «O06 oTBeTCTBEHHOM OOpalieHnH ¢ )KUBOTHBIMIY 2021 rosa Takke onpenenser, 4To KUBOT-
HOE MOXET OBITh 00BEKTOM T'PaXKTaHCKUX TPAB U MOXKET MPUHAJICIKATh KaK (PU3HUECKOMY, TaK U IOpHIIYIe-
CKOMY JIUIly Ha OCHOBaHHWH TpaBa cOOCTBEHHOCTH HJIHM JPYTUX 3aKOHHBIX OcHOBaHM. Ho 3TO Takke o3Hauva-
€T, YTO )KMBOTHOE MOYET UMETh CTAaTyC HE TOJBKO BEIH, HO U 00BhEKTa 00sI3aTeILCTBEHHBIX OTHOIIICHUH.

CornacHo HopMam 3akoHa PK «O0 oTBeTcTBEHHOM OOpallleHNH C )KUBOTHBIMIY 3aKOHOAATENh MPU3HA-
€T, YTO JKUBOTHBIE SBJISFOTCA JKUBBIMH CYIIIECTBAMH, CIIOCOOHBIMH HCIBITHIBATH (PH3MUECKHE CTpalaHHS.
Jpyrumu cioBamH, CHEeIUMAbHBIM 3aKOHOATENLCTBOM ITPEIyCMaTpUBACTCs 3alpeT Ha KECTOKOoe oOparie-
HUE C KUBOTHBIMUA. COOTBETCTBEHHO, JaHHBIE TIOJIOKEHHSI JJOJDKHBI IPUMEHATHCS, TPEXKIIE BCETO, TIPU OCY-
IIECTBICHUH CyOBEKTUBHBIX TPAKIAHCKUX TIPaB, CBA3aHHBIX C 0OpAIIEHNUEM C KUBOTHBIMU.

B cooTBeTCTBHHM ¢ YKa3aHHBIM 3aKOHOM IOJTy4aeTCsl, YTO B TPAKAAHCKOM 000pOTE MPH UCIIOIb30BAHUH
JKUBOTHBIX KaK BElIb WM OOBEKT 00S3aTEJILCTBCHHBIX OTHOIICHUH >XECTOKOE OOpaIleHHe C JKUBOTHBIMHU
BKJIFOUAeT B ceOs JCHCTBUS, KOTOPHIE MOTYT NMPUBECTH K WX TMOENW WM TpaBMaM, a TaKKe MPOBEICHUE
MPOLIEAYP, BhI3bIBAIOIINX HEMEPEHOCUMYIO OOJIb ISl )KUBOTHBIX. B CBSI3U C TakMMU OCOOCHHOCTSIMHU 00pa-
IICHHS C )KMBOTHBIMH, 3aKPEIUICHHBIMU CIICIIUAIbHBIM 3aKOHOIATEeILCTBOM, 3alIUTHUKH MPUPOIBI U KUBOT-
HBIX HACTaWBAIOT, YTO HEIIB3sI HE IIPOCTO KECTOKO 00paIaThCsl C d)KUBOTHBIMH, a O0JIEe TOTO Hellb3s yOUBATh
JKUBOTHBIX.

AHajioruuHbie Ipo0IeMbl HAOJIIOIAIOTCS U O0CYKIAI0TCS TAK)KEe BO MHOTHX 3apyOexHBIX cTpaHax [7].
Bormpocs! 3amuThl )KUBOTHBIX CTAHOBSITCS BCe 0OJiee aKTyadbHBIMH B MEXIYHApPOJHON OOIIECTBEHHOCTH.
OO0cyXarTcsl MUPOKO BOMPOCHl YCTAHOBICHHS MEXKIYHAPOIHBIX CTAaHIAPTOB M MPUHITUIIOB, HAIPaBJICH-
HBIX Ha o0ecreyeHrne 0JIaronoayyus U 3alUThl )KUBOTHOIO MUpa. MEXTyHapOHBIN COI03 OXPaHbl IPUPOIBI
(IUCN) crain BaxkHBIM (hOPYMOM JIJIsl pa3pabOTKU U pealiu3aliy CTaHAapToOB 3aiuThl )kuBOTHBIX. I[UCN pas-
pabateiBaeT KpacHble KHUTH, KOTOpPBIE COIEPKAaT MH(GOPMAIIMIO O BHIOBOM Pa3HOOOpA3UU U YPOBHE YIPO3bI
JUISL OTJICJIBHBIX BUIOB. DTH CTaHIAPThI IOMOTalOT OLICHUTh CTATyC BUIOB U pa3padoTaTh MEphI IS UX 3a-
mUTEL. EBpomelickuii cOl03 MMEeT Pa3BUTYI0 CHCTEMY 3aKOHOJATENbCTBA B OOJIACTH 3aIIUTHl JKUBOTHBIX.
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Hampumep, JlupekTuBa o 3aluTe MUKAX OTUI U JIMPEKTHUBA O 3alIUTE )KUBOTHBIX BO BPEMs M TIOCJIE MX HC-
MIOJIB30BaHUS ISl HAYYHBIX €€ yCTaHABIMBAIOT MUHHMAaJbHBIE TPEOOBAHUS IS 3alIUTHI KHBOTHBIX B
EBpore. Taxke cymecTBYIOT HOPMAaTHBHBIE aKThI, PETYIUPYIOMINE OOJACTH KHBOTHOBOJICTBA, JIaOOpaTOp-
HBIX UCTIBITAHU.

Oco0eHHOCTH KMBOTHBIX KaK OOBEKTOB T'PaXTaHCKUAX TPaB IS 3apyOEKHBIX CHEIHAINCTOB CTaIIA
MpeIMeToOM OOCYKIIEHHS B KOHTEKCTe PEICHUs TJIaBHBIX BOIPOcOoB. O3HAYAET JIK 3TO, UTO KUBOTHBIE 00JIa-
JIAf0T TIpaBaMH MPaBOCYOBEKTHOCTH WM KHBOTHBIE MOTYT OBITh CBOOOAHBIMHU, HO OCTaBaThCS COOCTBEHHO-
CTBIO YenoBeka? B CBs3U ¢ 3TUM CPOPMUPOBAINCH pa3HbIe MOIXOAbI K PEIICHHIO 3THX BOIPOcoB. Yarie Bce-
T0 Y4YeHBIE CTAIN YTBEPKAATh O HATMYUK CBOOOBI BHIOOpA y KUBOTHBIX, a Y JIFOAEH €CTh 005S3aHHOCTh He-
BMEIIATEIBCTBA, YTO TPEOyeT paANKAIbHBIX pedopM CYIIECTBYIOMIETO 3aKOHOATENbCTBA O KUBOTHBIX [8].
B ropuanyeckoil nuTepaType Bce yalle CTalH MUCaTh O MPaBOBOM CTAaTyCe >KUBOTHBIX M HEOOXOAMMOCTH
YeJIOBEYECTBY ITEPEOCMBICIHTD CBOH MTO3UIINH IO OTHOIIEHHIO K )KHBOTHOMY MUPY [9].

IlepeocMmbicTBast IOJXOMABI, 3apyOEKHBIE aBTOPHI IMOTYEPKUBAIOT, YTO 3aIUTAa, IIPEIOCTaBIseMas 3a-
KOHOM >KMBOTHBIM, OCHOBBIBAaeTCS Ha (PyHAaMEHTANBHO OTINYaromeics Guiocodun oT TOH, KOTopasi UMeeT
MecTo JUis Moael. B OonbIIMHCTBE cly4aeB HAHECEHUE 3HAYUTENBLHOTO (DU3NYECKOTO Bpeaa JII0ISIM 3arpe-
IIeHO, HE3aBHCHMO OT BO3MOXKHOM BBITOJIBI, KOTOPYIO MOTYT TONY4YUTh Apyrue. Ho B ciydae ¢ >KMBOTHBIMHU
paccMOTpEeHHE UX KaK 00BEKTOB IPaKIAHCKUX MPpaB c(hOPMHUPOBAT HHON MOAXO, KOTJa UX KIIOYeBbIe HHTE-
PEChl CPaBHHUBAIOTCS C IIUPOKUM CIIEKTPOM UYEIOBEUSCKUX WHTEPECOB, M Yallle BCETO OHH OKa3bIBAIOTCS B
ymep6e. Takum 00pa3oM, JKUBOTHBIM MOXKET ObITh MPUYMHEH 3HAYUTEIBHBIN Bpea 03 HapyIIeHHs 3aKOHa.
OTO ¥ BBI3BIBAET 03a00YEHHOCTHh FOPUCTOB, KOTOPBIE CTPEMATCS 00ECTIEUNTh MAKCUMAIBHYIO 3aIUTy IPaB
JKUBOTHBIX [10].

B HEKOTOPBIX pa3BUTHIX CTpaHAX HA MOCIEAHHUE NECATHIIETHS yKe 3alNIaHUPOBaHBI peOpPMBI B IIPABO-
BOM pPEXHUME JKUBOTHBIX, B YaCTHOCTH, B HEKOTOPBIX TPaXKIAHCKUX Kojekcax EBpomsl 1 AMEpHKH B COOT-
BETCTBHUU C 3aKOHOAATCIIBCTBOM O 3alIUTE KMBOTHLIX, KOTOPOC KBaJII/I(i)I/IHI/IpyeT JKHMBOTHBIX HC KaK BCIIIH, a
KaK pa3yMHbIe cymecTBa [11], 4ro 03HayaeT pa3pabOTKy CIEIHATLHOTO MPABOBOIO PEKUMA, MMEIOIIETO TI0-
CIIEZICTBHS, TIPEXIE BCETO, C TOUKH 3PEHUS 0POPMIICHHUS TIPUCBOEHISI, COOCTBEHHOCTH, a TAK)XKE€ OTBETCTBEH-
HOCTH.

B ropuandeckoil mpakTuke 3apyOeXHBIX CTpaH CYIIECTBYIOT CIydad, KOTJa OpTraHH3alliy 10 3alluTe
MpaB KUBOTHBIX MOJAIOT UCKU B pasimunble cynbl CIIA c¢ menpio oOecrieueHus] IpaBOCyOBEKTHOCTH JKH-
BOTHBIX. OJTHAKO HU B OJHOM IITATHOM WIH ()eJepaIbHOM CYJe, paCCMATPUBABIIEM NaHHBIA BOIPOC, CY-
I[C6HI)IC HNCKHU OT UMCHH JXUBOTHBIX, IIPOKHUBAIOIIUX B 300JIOTHYCCKUX YUPCIKACHUAX, HC IPUBCIIU K PE3YJib-
taty. Cylbl HE COTJIANIaOTCA BKIIOYATh KUBOTHBIX, HE SBISIONINXCS JIFOJIEMHU, B TIOHITHE «YEIOBEK» U HE
MIPEIOCTABIISIOT UM 3aKOHHBIE TpaBa U 3aIlIUTy, KOTOPBIE TAPAHTUPYIOTCS JIOISIM B aMEpPUKAHCKOM MpaBo-
BOH cucTeMe. AHAIIM3 3TUX CYACOHBIX PEUICHUH O MPHU3HAHUM MPABOCYOBEKTHOCTH MOKA3BIBAET, YTO CY/bI
OTKJIOHUWIIN UACK O CJIOKHBIX KOI'HUTHUBHBIX CIOCOOHOCTAX KMBOTHEIX B Ka4eCTBE OGOCHOBaHI/IH AJig pac-
mupeHus neicTBust 3akoHa. Cyzpl aKIEHTHPYIOT BHUMAaHUE Ha TOM, YTO MPAaBOBbIE W3MEHEHUS, BIHSIOIINE
Ha OOIIEeCTBO, MOJKHBI TIPOMCXOIUThH Yepe3 3aKOHOJaTeNbHbIC OpTaHbl, a He Cyapl. OHU TaKKe MOIYePKH-
BarOT, YTO PACHIMPCHUEC 3aKOHHBIX ITPaB 1 3alIUThI JKUBOTHBIX MOXKCT MMPUBECTU K CEPHE3HBIM COLIUATIBHBIM U
ATUYECKUM TpobiieMaM, CBSI3aHHBIM ¢ TIpaBaMu Jironei [12].

Takum 00pa3oM, OMBIT PerJIaMEHTAIIMH ITPABOBOTO PEXXMMA KHUBOTHBIX TIOKa3bIBAET HATMYME TIpOrpecca
B HaNpaBJICHUH 3aIIUTHI MX MPaB, OJTHAKO OCTAIOTCSI HEKOTOPBIE MPOOJIEMBI, KOTOpBIE TPEOYIOT JabHEHIIIEro
YCOBEPIICHCTBOBAHMSA. 3apyOeKHBIN OMBIT TAKKe MpeiaraeT MeHHbIe MpUMephl 1 d3PPEKTUBHBIE MEXaHU3-
MBI JUTs pETIIAMEHTAIUH TIPABOBOTO PEXKMMa KUBOTHBIX, KOTOPHIE MOKHO BHEJPUTH Ha ITPAKTHKE.

Pesynomamoi

OpHOM U3 OCHOBHBIX MPOOJIEM B pEryIaMEHTAIlMM MPaBOBOTO CTaTyca >KUBOTHBIX SIBJISIETCS OMpererne-
HUE UX IOPUAMYECKOTO MOJIOKEeHHA. HekoTopble cTpaHbl pacCMaTpHUBAIOT KUBOTHBIX KaK BEIIM, UMEIOIINE
JIUIIb KOMMEPUYECKYIO IIEHHOCTb, B TO BPEMs KaK JIpyrHe CTpeMsTCs MPU3HAaTh HX MHAUBUAYAIBHOCTD U IIpa-
Ba Ha Xu3Hb W Onaromonydne. HeoOxomumo pazpaboTarh OOIIETIPH3HAHHBIE CTAHAAPTHI U KPUTEPHH IS
OIpeENIEHNs] TPAaBOBOT'O CTAaTyCa KUBOTHBIX.

Eme onHOM mpobiaeMoil siBisieTcs 3a1uTa >KUBOTHBIX OT )KECTOKOTO OOpAIIEHUs M )KECTOKUX MPAaKTHK,
TaKMX Kak OpaKOHbEPCTBO, HE3AKOHHAS TOPTOBIIA )KMBOTHBIMHU M IKCIUTyaTalldsd B pa3IMYHBIX cdepax (pas-
BJICUCHHSI, HAYYHBIX UCCIIeIOBaHU 1 Jip.). HeoOXoanmMo yKeCcTOUNTh 3aKOHOIATELCTBO U pa3padoTaTh d¢-
(eKTHUBHBIC MEXaHU3MbI KOHTPOJIS M HaKa3aHMs HapyIIUTENeH, a TaKKe MPOBOJUTH 00pa30BaTeNIbHBIE MPO-
rpaMMBbl, HAaPaBJIeHHbIE HA OCO3HAHUE BAKHOCTH 3aIINUTHI dKUBOTHOTO MHUpA.
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BoenedeHne 0O0IIECTBEHHOCTH B PETIAMEHTAIIMIO MPABOBOTO CTATyCa KUBOTHBIX SIBIISICTCS KJIFOUEBHIM
acniektoM. HerocynapcTBeHHbIE OpraHU3alY, aKTUBUCTHI M 3aIIUTHUKH KUBOTHBIX HT'PAIOT BAKHYIO POIH B
CO3/IaHNH OOMIECTBEHHOTO CO3HAHMS U MOANEPKKE Mep I10 3allliTe KUBOTHBIX. BayKHO cO31aTh yCIOBHS ISt
JIEMOKPATHYECKOTO OOCYKACHUS M Y4acTUs OOLICCTBEHHOCTH B MPUHSATHH PEIICHHIN, CBS3aHHBIX C MPaBO-
BBIM PEKHMOM >KABOTHBIX.

MexnyHapoaHble OpraHu3alyy, Takue Kak BeceMupHast opranusanus 3apaBooxpaHeHus, EBponeiickuit
Cy[l TIO TIpaBaM 4YeoBeka U MeXTyHapOIHBIA CO03 OXPaHbI MPUPOJIBI, HTPAIOT BAKHYIO POJIb B (hOpMUPOBa-
HUU CTaHAApTOB U PEKOMEHALIUN 0 3aIUTE )KUBOTHBIX.

OnHOM M3 TMEepCIeKTUB Pa3BUTHS PETYINPOBAHUS MPABOBOTO CTATyca KUBOTHBIX SBISIETCS NMPU3HAHKE
VX WHIUBUAYAIBHOCTH U TIPaB Ha )KM3HB U Oyiaromnoirydue. B HEKOTOPBIX CTpaHax y»Ke CYIIeCTBYIOT 3aKOHBI,
KOTOpBIC MPHU3HAIOT )KMBOTHBIX CYOBEKTAMH IMpaBa. ITO OTKPHIBAET BO3MOXKHOCTH JJIs YIIYUIICHUS UX 3a-
IIUTHI © 00€CTIeYeHNST OTBETCTBEHHOTO OOPAIIEHHSI C HUMHL.

Buisoowt

OTCyTCTBUE €AMHOTO MPABOBOTO ONPEAETICHHS )KUBOTHBIX KaK B 3aKOHOJIATENIbCTBE, TaK U B IOpUANYE-
CKOIl TuTepaType B KOHTEKCTE IpakJaHCKO-IIPaBOBOIO peKMMa MPUBETO K HEOJHO3HAUYHOCTH B MHTEpIpe-
TaIMM 3aKOHOJAATENIbCTBA M 3aTPYIHEHUSIM B PELICHUU CHOPHBIX CUTYAIUH, CBSI3aHHBIX C IPABOBBIM PEXHU-
MOM >KMBOTHBIX, C TIpaBaMH M 0053aHHOCTSIMH BJIAJICIIbIIEB KUBOTHBIX.

Ha cerognsmuuii 1eHb MOYKHO KOHCTATUPOBAaTh, YTO KMBOTHBIE BOIUIOIIAIOTCS B MaTepHalIbHON pe-
QIBHOCTH M SIBJISIIOTCSI YaCThIO OKPY’Karollell Hac aeicTBUTENbHOCTU. M3 3TOrO CiiegyeT, YTo rOCIOACTBO
HaJl )KUBOTHBIMH, IPHOOPETEHNE IPAXKTAHCKHUX MPaB Ha KUBOTHBIX TOJDKHBI PaCCMaTPUBATHCA KaK BO3MOMXK-
HOCTh KOHTPOJISL YesioBeKa Haj HUMH. [Ipeapyaymiue vcciaeqoBaHuUs IOPUAMYECKHX aTpHOyTOB, MO3BOIISIO-
mye Knaccu(puuupoBaTh 0OBEKTHl JKUBOTHOI'O MUPA U UCKIIOYUTh HEKOTOPBIX CYIIECTB U3 JAHHOW KaTero-
pHH, IPUBOAAT K CIEAYIOIIEMY BbIBOAY. JloMaliHue, CebCKOX03IHCTBEHHBIE U HAXOAAIIMECS] B HEBOJIE M-
KM€ JKHUBOTHBIE MOTYT I1O/IBEPTaThCs FOCMOJICTBY CO CTOPOHHI yenoBeka. OIHAKO KOT1a )KMBOTHOE HaXOIUT-
csl B CBOGH €CTECTBEHHOM cpejie ooutaHus (cBoOO/IE), €ro KOHTPOIb CO CTOPOHBI YeJIOBEKa MOTHOCTHIO MC-
KIo4aeTcst. ToNbKO Korza >KMBOTHOE BBIHYKACHO NMOKHMHYTH CBOIO €CTECTBEHHYIO Cpely oOuTaHus (Ipu
OTpaHUYEHHUHU €TO CBOOOIBI), OHO MOYKET MOJUNHATHCS KOHTPOIIIO YEIOBEKa.

BwMmecte ¢ Tem HeoOxoauMa pa3paboTKa M BHEAPEHUE €IUHOTO MPAaBOBOTO OMPENEICHUS KUBOTHBIX B
KOHTEKCTE I'pakJaHCKO-TIPABOBOTO PEXHMMA. DTO IIOMOKET YCTAaHOBUTH YETKHE MpaBuia 0OpalIeHus C XKU-
BOTHBIMH, 3aIIUTUTh MX MHTEPECHl U YPEryJIUpOBaTh CIIOPHI, CBA3aHHBIE C MpaBaMU U OOSI3aHHOCTSAMH IO
OTHOIIIEHUIO K YKHBOTHBIM.

Heobxonumo paspaboTars oOIIENPHU3HAHHBIE CTAHAAPTHI MU KPUTEPUH Ul ONPEAEICHUS HPaBOBOTO
cTaryca XMBOTHBIX, Y)KECTOUHUTh 3aKOHOIATEILCTBO I10 3AILUTE JXKMUBOTHBIX OT KECTOKOrO OOpalleHHs U
o0ecrevnTh yyacTue OOIIECTBEHHOCTH B MPUHSATHU pellieHu B 3Tol chepe. MekayHapoJHOe COTpYIHUYE-
CTBO UTPaeT BAXKHYIO POJIb B PA3BUTHHU OOIIMX CTAaHAAPTOB M MPUHIUIIOB MO 3aILUTE KUBOTHBIX.

Hayunas cmames nooeomosiena 6 pamxax peamusayuu npoexkma AP19679495 «llpobremor
pecnameHmayuu  Npagogoco - PeNCUMA  HCUBOMHBIX.  OMEUeCMEEHHbIll U  3apYOedCHblll  Onblmy,
@unancupyemozo Komumemom wuayku Munucmepcmeéa mayku u @vicuieeo obpazoganusi PecnyOnuxu
Kaszaxcman.
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KanyapaapabiH a3aMaTThIK-KYKBIKTBIK PesKUMI:
aHBIKTAY MaceJieJiepi :KIHe peTTey NepcneKTHBAIapbI

Makana a3aMaTTHIK KYKBIKTarbl jKaHyapiapIblH KYKBIKTBIK PEKHMIH 3€pTTeyre KaTBICTBI Macelelepi
3epTTeyre apHanraH. COHbIMEH KaTap aHyapiapbl a3aMaTThIK KYKBIKTapIbIH OOBEKTICI PETiH/IC aHBIKTayFa
0aliTaHBICTBI MACENENepli 3epPTTEYre JKOHE PETTEYMAiH KelOip TepcreKTHBaIapbhlH TaOyFa OaFbITTaJIFaH.
3eprTey OapbICHIHIA FRUIBIMU AEPEKKO3epTe, )KaHyapiap AYHUECIH IaiilallaHy CaJachIHIArbl 3aHHAMa MEH
KYKBIKTBIK TOKIpHOCHIH KYKaTTapblHa aHAJMTUKANBIK JKOHE CalBICTBIPMAIIbl Tajlay OMICTepl KONJaHBUIABL.
JKyprisinres tangay *aHyapiapAbl a3aMaTThIK KYKBIKTap 0OBEKTICI peTiHIe aHbIKTayFa OaillaHbICTHI HETi3T1
Mocenenepi, THICIHIIe KaHyapiapablH a3aMaTTHIK-KYKBIKTHIK PEKUMIH aHBIKTAY MOCEINICNIEpiH alKbIHAAYFa,
COHZAl-aK OHBI PETTEyAiH NEPCIEKTHBANBIK OaFBITTAPBIH YCBIHYFa MYMKIHOIK Oepxi. Makanana
JKaHyapJIapIblH a3aMaTThIK-KYKBIKTBIK DPEXHUMIH 3aMaHayd peTTey Typalbl Marepuaigapisl 3epTTey
HOTIDKEJIepi KeNTIPUIreH, OChl calafarbl OTaHIBIK JKOHE HIETEIIIK TIKipuOenep KaMThUFaH, )KaHyapJiapabl
KYKBIKTBIK KOpFay YIIiH KOJJAaHBUIATBIH peTTey ojicrepi 3epTreireH. Taijay HOTIDKECIHIE a3aMaTThIK
KYKBIKTaFbI KaHyapJIapAblH KYKBIKTHIK peXXUMiHe OailJIaHBICTBI Maceseep aHBIKTAIIbI, MBICAJIbI, a3aMaTThIK
KYKBIKTap OOBEKTICI peTiHAe >KaHyapiap YFBIMBIHBIH OOJMaybl, >KaHyapiapAblH KYKBIKTHIK PEXUMIH
PETTEHTIH 3aHHAMAJBIK Oa3aHBIH JKETKUTIKCI3AIri, XKaHyaplapFa KaTbIre3diK JKaraaiblHAa OKIMIIUIIK KOHE
KBUIMBICTHIK JKayalKepUIUTIK MIapajapblHBIH JKETKUTIKCI3 KOJIAHBUTYBL. ABTOpJAp >KaHyapiapIblH THIMIL
KOPFaJlybl MEH QJI-ayKaThlH KaMTaMacbhl3 €Ty MaKcaThIHJa >KaHyapiapblH KYKBIKTBIK PEKHMIH JKeTUIIipy
KQ)KETTUIITT Typajbl KOPBITBIH/IBI JKacaraH. A3aMaTTBIK )KoHE apHaifbl 3aHHAMaJa )KaHyapJiap Typaibl HAKThI
oHe Oip MOH/II TYCIHIKTIH 6OJTyBI a3aMaTTHIK-KYKBIKTBHIK PEXKHUM/II HAKTHI aHBIKTayFa OaFbITTAIFAH MaHbI3/IbI
Kaziam Ooajpbl.

Kinm co30ep: 00BEKT, a3aMaTTHIK-KYKBIKTBIK PEXXHM, 3aTTap, KaHyaplap, )KaHyapiap a3aMaTThIK KYKbIKTBIH
0o0BeKTICl peTiHae, jkaHyapiap Typajibl 3aHHaMa, >KaHyapiapIbl KOpFay, >KaHyapjapAblH KYKBIKTBIK
JKaFIaiibl, xKaHyapiap KYKbIFbl, )KaHyapJap/pl nafaanany.

A.A. Mukasheva, A.B. Omarova

The Civil Law Regime of Animals: Problems of Definition and
Prospects for Regulation

The article is devoted to the study of problems related to the study of the legal regime of animals in civil law.
This article aims to study the problems associated with the definition of animals as an object of civil rights
and to identify some prospects for regulation. In the course of the study, methods of analytical and compara-
tive analysis of scientific sources, documents of legislation and legal practice in the field of the use of the an-
imal world were used. The analysis made it possible to identify the main problems associated with the defini-
tion of animals as an object of civil rights, respectively, the problems of determining the civil law regime of
animals, as well as suggest promising directions for its regulation. The article presents the results of a study
of materials on the modern regulation of the legal regime of animals, highlights domestic and foreign experi-
ence in this area, explores the methods of regulation used for the legal protection of animals. As a result of
the analysis, such problems were identified as related to the legal regime of animals in civil law, such as the
lack of the concept of animals as an object of civil rights, the insufficient legislative framework governing the
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legal regime of animals, and the insufficient application of administrative and criminal liability in cases of
cruelty to animals. As a result of the analysis, conclusions were drawn about the need to improve the legal re-
gime of animals in order to ensure more effective protection and welfare of animals. Having a clear and un-
ambiguous concept of animals in civil and special legislation will be an important step towards a clear defini-
tion of the civil law regime.

Keywords: object, civil law regime, things, animals, animals as an object of civil rights, animal legislation,
animal protection, legal status of animals, animal rights, treatment of animals.
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Me:kayHapoaHoe MpaBo U KOMMepYecKoe CypporaTHoe MaTEPUHCTBO:
3ampenaTh WIN pa3pemarhb

MHTeHCHBHOE pa3BUTHE MEXAYHAPOIHBIX KOMMEPUECKHUX COIIAIIEHHH O CyppOraTHOM MaTepUHCTBE CO3/1aJI0
CEpbEe3HbIC ATUYECKUE U IOPUAUYECKUE TUIEMMbl B OTHOLICHUH I'Pa’kAaHCTBA JETeH, POXKICHHBIX Cypporar-
HBIMH MaTepsMH, U OTLIOBCTBA AETEH, 3a4aThlX B COOTBETCTBUH C YCIOBUAMU KOMMEPUYECKOTO CyppOraTHOro
MaTepHHCTBA, A TAKKe BO3HUKHOBEHHEM IMPOOJIeMbl HOTEHIMAIBHON 3KCIUIyaTallld CyppOTaTHBIX MaTepei.
B cratse 3T mpoGieMBl pacCMOTPEHBI Yepe3 NMPHU3MY MEXIyHapoAHOTO IpaBa B 0OJACTH MpaB UYeTIOBEKa,
4TOOBI BBISIBUT, CIIEAYET JIX TOCYAAPCTBY HPUMEHATH 3alPETUTENbHBIA WM Pa3peIIUTeNbHbIN HOAX0A B OT-
HOIIICHUH TOH MPAKTUKH. ABTOP CTAaThU ONPEIEIIeT KOMMEPIECKOe CyppOraTHOE MaTEPUHCTBO KaK MPaKTHU-
Ky I IOTOBOPEHHOCTB, COTJIACHO KOTOPO# MPEAIoaraeMblii pOAUTENs (POAUTENHN) BHIILIAYHBACT CYpPO-
raTHOM MaTepu NIpsIMO MM 4Yepe3 MOCpeaHNKa (GHMHAHCOBOE BO3HArpaKAEHHE CBEpX (paKTHUECKHX JIMYHBIX
PacxoJioB, IOHECEHHBIX CYpPpPOraTHON MaTephlo. Y TBEPIKIAETCs, YTO IIPaBO Ha HEIPUKOCHOBEHHOCTh YaCTHOM
JKM3HU SIBISIETCS IOCTATOYHO LIMPOKHM, YTOOBI OXBaTHIBAaTh ITPABO Ha 3aKIIOYEHHE COTIIAIICHUS O Cypporar-
HOM MarepHrHCTBe. OJJHaKO roCyAapcTBa MOTYT OIPaHMYHTH 3TO IPABO, €CIM ATO HEOOXOIUMO JUIS 3aIlUTHI
NpaB JPYTUX JIUI W/WIK 3alIUThl OOLIECTBEHHONH MOpayii. B 3TOM KOHTEKCTe KOMMEpYecKoe CypporaTHoe
MAaTepHHCTBO NMPOOIEMATHIHO MO0 HECKOJIBKUM NPHYMHAM. Bo-TIepBBIX, IMEIOTCSI BECKHE OCHOBAHUS ITOJA-
TaTh, 9TO 3TO PAaBHOCWIBHO IMpojaxe peOeHka. Bo-BTOPHIX, €CTh JOBOMIBI, 9TO KOMMEPYECKOEe CyppOTaTHOE
MAaTepHUHCTBO HENPHEMIIEMO C MOPAITBHOM TOYKH 3pEHHS, MOCKONBKY YCHIHMBAEeT IeHAEPHOE HEPaBEeHCTBO.
CnoxHO 00€eCHeYnTh JOCTATOYHYIO 3alIMTY OT MOTEHIIHANBPHOM 3KCINTyaTallud CyppOTaTHBIX MaTepeit (oco-
OGEHHO B Pa3BMBAIOLIMXCSA CTPAHAX, I7I€ KEHIIMHBI YacTO COTJIAMIAIOTCS HA KOMMEPUYECKOE CyppOraTHOE Ma-
TEpUHCTBO M0 npuunHe OerHoctH). Ecmy mr000it M3 3THX apryMeHTOB OyIeT IPHHAT, TO B paMKax MeXIyHa-
POJIHOTO MpaBa MOXHO TPEOOBATh OT TOCYAAPCTB 3alPETUTh KOMMEPUYECKOE CYyppOraTHOE MaTepPUHCTBO. bo-
Jiee TOro, Jake eciy 3TH apryMEHThI OCTaHyTCsl CIIOPHBIMH, OHH BCE XK€ MOT'YT IoJlaraTbCsi Ha 3TU apryMeH-
THI JUISL OTIPABJAHUS 3alpeTa KOMMEpUYEeCKOro CypporaTHOTO MaTepPHHCTBA. JTOT BBIBOA MMEET CEpPhe3HBIE
MOCIIEJICTBHS JUIS JIFOOOTO MOTEHIIMAIIBHOTO MHOTOCTOPOHHETO JIOTOBOPA, PETYINPYIOMIETO MEXIyHapOIHOE
KOMMEPUECKOe CypporaTHOe MaTepHHCTBO, €CIIM TOJIBKO OH HE 3alpeIlacT 3Ty MPAKTHKY, U B 9TOM CIydae
€ro MOJIe3HOCTh Oy/eT OrpaHudeHa, YIUTHIBAs IMPAKTHIECKH OTCYTCTBHE CIIPOCa Ha MEXIyHapOIHOE AbTPY-
HCTHYECKOE CyppOraTHOE MaTEPHHCTBO.

Knrouesvle crnosa: Inpasa ueTeﬁ, KOMMEPUYECKOE CyppOraTHOC MAaT€pUHCTBO, IpaBa YCI0BEKA, MEXKIAYHAPOI-
HO€ IpaBO, MEXIAYHAPOAHOC 4YaCTHOE IIpaBoO, MpaBa KCHIIHWH, p&pemnTeanHﬁ noaxon, 3aHpeTHTeJ’ILHLIﬁ
noaxon, rocyaapCTBo.

Beeoenue

B nocnennue aecsatuneTHs HabIOAaETCS POCT MEXIYHAPOIHOTO KOMMEPUECKOTO CyppOraTHOTO Mare-
puHcTBa. Tak, corimacHo JAaHHBIM oTdeTa bropo [Maarckoil koH(epeHINH MO0 MEXIYHAPOIHOMY UYACTHOMY
MIpaBy, POCT pbIHKa KOMMEPYECKHX COIVIAIIIEHWI 0 cypporaTHOM MaTepuHCTBe BeIpoc Ha 1000 % B mepuon ¢

* Asrop-koppecnonaent. E-mail: madina.seidinova@bk.ru
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2006 mo 2010 rox [1; 317]. D10 co3mano cepbe3HbIE IOPUANYCCKUEC U ITUICCKUE JUICMMBI B OTHOIICHUU
TpaXJTaHCTBA JETEW, POXKAECHHBIX OT CYyppOTaTHBIX MaTepel, M OTI[OBCTBA IJIs JETEH, 3a4aThIX B COOTBET-
CTBUH C OTUMH KOMMEPYECKHMH COTJIAIIEHISIMI, & TaK)Ke BBI3BAJIO UCKYCCHU IO MPOOIeMe MOTEHIIHATb-
HOM SKCILTyaTalliy CyppOraTHBIX MaTepedl. DTH IOPUANYCCKUE U dTUUECKUE JUICMMBI ObUIM PacCMOTPEHBI
Ha ["aarckoit KoH(epeHIINN M0 MeXAYHAPOJHOMY JacTHOMY TpaBy. llocTossHHOE O6FOpO 3TON KOH(pEpeHHH
TTOATOTOBIIIO JIBA MPEABAPUTEIBHBIX JTOKIaaa [2], HalpaBiICHHBIX HA pACCMOTPEHHE MPAKTHUECKHUX IMOTPeO-
HOCTEH B 00J1aCTH CyppOTaTHOTO MaTepUHCTBA M M3yUeHHE BO3MOXKHOCTH MHOTOCTOPOHHHX JIOTOBOPEHHO-
CTeH Mo BOIIpOcaM MEXIYHApPOIAHOI0 YaCTHOTO IMpaBa, BO3HUKAIOUINX B CBA3M C MEXIYHApOJHBIMHU COTJIa-
IIEHUSIMHA O CYpPPOTaTHOM MAaTEPHHCTBE.

Honroe Bpems [loctosiHHOE Or0po ['aarckoi KoH(pepeHINH 0 MEKAYHAPOAHOMY YaCTHOMY TIPaBY WT-
HOPHPOBAJIO COOOpaKEHUsI MEXAYHAPOJHOTO MyOnnyHoro mpasa. OCHOBHBIC MpaBa M WHTEPECHl AETEH U
pa3IMYHBIE MEXTyHAPOTHBIE JOKYMEHTHI 110 IIpaBaM 4eJIoBeKa OBUIH OIpe/IeIeHbl KaK «HEOOXOANMBIE IS
BKJTFOUEHUS B JTIOOYI0 MHOTOCTOPOHHIOIO KOHBEHITHIO», HO TIPH 3TOM «IIpaBa JeTel, BEPOSATHO, HE SBISIOTCS
MIPETSITCTBUEM I PUEMIIEMOCTH KOMMEPUYECKOTO CYppOraTHOro MaTepuHCTBay [3]. XOTs CCBIIKM Ha mpa-
Ba YeJIOBEKa M 3aILUTY WHTEPECOB AETEH 4acTO YIOMHHAIOTCS B aKaIeMHUYECKUX KOMMEHTApUAX B TOH 00-
JIACTH, UX TPAKTOBKA, KaK IPABUJIO, HOCUT CIIy4alHbIA U IOBEPXHOCTHBIN XapaKkTep.

Kommepueckoe cypporaTHoe MaTepUHCTBO OIpeneisieTcsa Kak MpakTUKa WM Kak JOrOBOPEHHOCTh, CO-
IJIACHO KOTOPO# MpeanosiaraeMblii poauTesib (POIUTENHN) BbIIUIAYMBACT CyppOraTHON Marepu MpsMO HIIH
yepes MmocpeqHuKa (HHAHCOBOE BO3HATPAXKACHHUE CBEPX (DAaKTHUECKUX JTUIHBIX PACXOJIOB, IIOHECEHHBIX Cyp-
poraTHON MaTepblo. YTBEpXkIaeTCs, YTO MPABO HAa HEMPHUKOCHOBEHHOCTh YACTHOM JKM3HU SIBIIETCS JAOCTa-
TOYHO HIMPOKHM, YTOOBI OXBATHIBATH MTPABO Ha 3aKIIOYEHUE COTJIAIICHHSI O CypporaTHOM matepuHcTBe. Oa-
HaKO TOCYJapCTBa MOTYT OTPaHHYHTh 3TO MPaBO, €CIH ATO HEOOXOAWMO ISl 3aIIUTHI MPaB APYTUX JIHII
W/WJIM 3alIUTHl OOIIECTBEHHON Mopaiu. B 3TOM KOHTEKCTe KOMMEpPUYECKOe CypporaTHOe MaTepHUHCTBO IIPO-
6J'I€M3TI/I‘IHO 10 TpEM IIpHUYINHAM. Bo-nemex, HNMCIOTCA BECKME OCHOBAHUA IMOJaraTtb, YTO 3TO PAaBHOCUJILHO
npoaaxe peOeHKa B COOTBETCTBHH co cTaTtheil 35 KonBenmmu o mpaBax pedenka (nanee — KIIP) [4] u Da-
KyJIbTaTUBHEIM TpoTOKOIOM K KIIP 0 Topromme mersMu, AETCKON MPOCTHTYIIMH M AETCKOW MOpHOTpadum
(manee — daxynpratuBHEIA mpoTokoa KIIP) [5].

Bo-BTOpBIX, €CTh apryMeHT, YTO KOMMEPUYECKOE CyppOraTHOE MaTEpUHCTBO HEMPHUEMIIEMO C MOpPajb-
HOM TOYKH 3pEHUs, TaK KaK yCHJIUBAET TeHIepHOe HepaBeHCTBO. CIIOKHO 00ECIIeUnTh JOCTATOYHYIO 3aIUTY
OT MOTEHIIMANBHOMN JKCIUTyaTalli CyppOTaTHBIX MaTepeil (0COOEHHO B Pa3BHBAIOIINXCS CTpaHax, rae Oe-
HBIC KCHIIMHBI YaCcTO MPHUOETAIOT K CYppOraTHOMY MaTE€pUHCTBY C 1IeTbio 3apaboTka). Eciu moboi u3 aTux
apryMeHTOB OyJIeT MPHUHST, TO B paMKaX MEXIyHApOIHOTO MpaBa MOKHO TPeOOBAaTh OT TOCYapCTB 3ampe-
TUTh KOMMEpPYECKOe CypporaTHOe MaTepHHCTBO. boree TOro, maxke eciau 3TH apryMEHTBI OCTaHYTCS CIIOp-
HBIMH, IIPEAOCTABIACMBIC TOCYJapCTBaM IIPU BBIMIOJIHEHUN UX 065133TCJ'IBCTB B 001acTu ImpaB 4€JIOBCKa, Ta-
KOBBI, YTO OHM BCC€ K€ MOT'YT I10JIaraTbCA Ha 3TU apryMCHTHI JJIs ONIpaBAaHHA 3allp€Ta KOMMEPUCCKOro Cyp-
pOTaTHOTO MaTEPUHCTBA. DTOT BEIBOJl UMEET CEPhE3HBIC MOCIEACTBHS JIJI JIFOOOTO TOTEHIIHAILHOTO MHOTO-
CTOPOHHETO JIOTOBOPA, PETYIUPYIOMIETO MEXAYHAPOJIHOE KOMMEPUYECKOE CyppOraTHOE MAaTepPHUHCTBO, €CITH
TOJIKO OH HE 3alpeliaeT 3Ty MPaKTHKY, U B 9TOM CIIydae ero MOJIE3HOCTh OyAeT OrpaHuueHa, Y4YHUThIBas
MMPAKTUYECKHA OTCYTCTBHE CIpOCca Ha MEXIYHAPOTHOE albTPYHUCTHYECKOE CYppOraTHOE MAaTEpUHCTBO. DJTO
CBSI3aHO C TeM, YTO OBLIIO OBl HEYMECTHO M, BO3MOKHO, HECOBMECTAMO C 0053aTENbCTBAMH 110 MEXTyHAPOI-
HOMY TIpaBy, €cii ObI 3aMPETUTEIHLHOE TOCYIAPCTBO PATU(HUIIMPOBAIO JIOTOBOP, KOTOPKIH 00IerdaeT u npu-
3HaeT KOMMEPUYECKOE CyppOraTHOE MaTepUHCTBO, OCYIIECTBISIEMOE B pa3pelIUTENbHOM Trocyaapcrse. Paz-
pelIaronue e TocyIapcTBa MOTYT 3aXOTETh PaTU(UIIMPOBATh TaKoH JH0ToBOp. OIHAKO TaKMX TOCYIapCTB
mano (Ykpauna, I'pysus, Poccus, Kazaxcran, Taunana, Yranga, Uaaus u 18 mratoB CIIIA), u peansHOCT
TaKOBa, YTO POCT MEKAYHAPOJHOIO KOMMEPUYECKOTO CYppOraTHOrO MaTepHHCTBAa 00YCIIOBJIEH CIPOCOM Ha
JETe CO CTOPOHBI MOTEHIHMAIBHBIX POJIUTENICH, KUBYIIUX B TOCYAAPCTBAX C 3alPETHTEIHHBIMU MEPaMH.
Takum 00pa3oM, B MPOMEKYTOUHBIN MEPHOJ TOCYIAPCTBA, BHICTYIMAIOIIUE 32 3alpeT, JODKHBI BHIpabOTaTh
HpHHHHHHaHBHBIﬁ u HpaFMaTH‘IHBIﬁ OTBET Ha OTUYCCKUC U NOPHUIUYCCKUEC AUIIEMMBbI, BO3ZHUKAIOUIUE, KOTaa
WX TpaXKIaHe TPUOBIBAIOT HA TPAHUILY C PEOSHKOM HEN3BECTHOTO MPOUCXOXKICHUS U TPAXKIAHCTBA.

B cBeTe 00CyX)€HHS 3TUX CIOXHBIX BOIPOCOB HACTOSAIIAS CTAaThs pasJielicHa Ha JBe 4acTu. llepBas
4acTh OMpPEAEIseT aKTyaJTbHOCTh MEKAYHAPOJIHOTO MpaBa B 00JIACTH MpaB YeIOBEKa U MpaBa OyAyIIHX po-
nurteneid. Bropas yacTe onpenensieT MoTeHIMalbHbIE YIPO3bl, BOSHUKAIOIIME B PE3YJIHTATE KOMMEPUECKOTO
CyppOraTHOrO MaTepUHCTBA ISl MpaB JIETEH U CypporaTHBIX MaTepel, U UCCIEAyeT, MOXKHO JIU YCTPAHUTh
3TH yTPO3Bl MOCPEACTBOM pEryIHpoBaHHUA Win 3ampera. Oco0oe BHHUMaHUE YAETSETCS TOMY, CBA3AHO U
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KOMMEPUYECKOE CyppOraTHOE MaTEPUHCTBO C MpOjakel peOCHKa U 00S3aTEIEHO JIM OHO SIBJISCTCS IKCILTya-
Talueil cypporaTHbIX MaTepel WK YCHIINBAET TeHACPHOE HEPABEHCTBO.

Mamepuanst u Memoowl Uccie008anUs

ABTOp B mpoliecce UccaeI0BaHus TaHHON TeMBbl UCTIOIB30Ball METO/I IOPUIANYECKON (OpManbHOM JI0TU-
KU B BHJE NEeAYKIWW M WHAYKIHW. braromaps AemyKIuM yAaaoch AeNaTh YMO3AKIIOUEHHE OT OOIIero K
YaCTHOMY K COOTBETCTBYIOIIEMY OIIBITY PErYJIHMPOBAHHUS CYppOTaTHOTO MAaTepHHCTBA B Pa3HBIX CTPaHaX.
3aBeplInB aHATU3 MEXIYHAPOIHOTO OMBITA PETyIUPOBAHUSI CyppPOraTHOTO MaTepUHCTBA, aBTOP CHOPMYIIH-
POBaJ OKOHYATENLHBIN BBIBOJ, IEPEXO0/Isl OT YACTHOMY K OOLIEMY.

CpaBHUTENBHBIN aHAIH3 OIBITA PETYIUPOBAHUS CYPPOTaTHOTO MATEPUHCTBA U IKCIEPTHBIX JUCKYCCHIA
0 TMPUYHHAX CYIIECTBOBAHHS KOMMEPYECKOTO CyppOTraTHOTO MaTEPHHCTBA TIO3BOJIIIT MIPEIOKHUTD JIETaITH30-
BaTh CyppOraTHOE MaTEPHHCTBO, & HE HCIIOIb30BATh 3alPETUTEIBHBIE W/UIIM OrpaHUIUTENbHBIE MEphl. Me-
TOZIOM HayYHOTO MPOTHO3WPOBAHMUS aBTOP Mpeiaraer chopMyITHUpOBaTh MaKeT MEXTYHAPOJHBIX HOPM, C
LIETBI0 perflaMeHTalliy CYyppPOTaTHOTO MaTEepHUHCTBA HA MEKIYHAPOIHOM YPOBHE.

Peszynomamsr u 0bcyscoenue

[MocTosinHOE Oropo ["aarckoit KOHPEPEeHINU O MEKIYHAPOTHOMY YaCTHOMY TpaBy OTMETHIIO HE00XO-
JMMOCTh YYHTHIBATh IPaBa, MMEIOIINE OTHOLICHHE K MEKTyHApOIHOMY CYyppOraTHOMY MaTepUHCTBY [6].
3OTa cchlIKa Ha MEXyHapOIHO-TIPAaBOBEIE 003aTENbCTBA KaK HA T€, KOTOPBIE HEOOXOAUMO COOII0ATh MpPo-
OnemMaTuvHa 10 TpeM NpUYUHaM. Bo-TiepBbIX, MeXKIIyHAPOAHbIE JOKYMEHTHI MO MPaBaM 4YeIoBeKa He MPOCTO
«HEeobxoauMo cobmonatey. OHM HanararoT 00s3aTeNbHBIE MEKIYHAPOIHO-TIPABOBBIE 005M3aTeNIbCTBA, KOTO-
pBle TOCYyIapCTBa-YYaCTHUKH JOJDKHBI COOMIONATh B HAJUISKAIIEM MOpsaKe. Bo-BTOPBIX, CyIIeCTBYeT pHCK
MapruHajau3anuy pojii MEKAYHaApOIHOr' 0O HY6J'H/I‘-IHOI‘O ImpaBa B pCUICHUHN BOIIPOCOB, CBA3AHHBLIX C MCKIAYyHa-
POIHBIM CyppOraTHBIM MaTepuHCTBOM. CIIPaBEeUIMBOCTH PN CIEAyeT OTMETHUTH, 4TO B otdeTe [locTostHHO-
ro OOpO MPU3HAETCS AKTYyaITbHOCTh MEXKIYHAPOAHBIX IPAB YeJIOBEKa JJIsi MHOTOCTOPOHHETO YaCTHOTO Ipa-
Ba, OJHAKO OH YITYCKac€T U3 BUAY BOIIPOC O TOM, COBMECTUMBEI JIM MEXAHU3MbI CYPPOraTHOIro MaT€pruHCTBA C
MpaBaMU YeIoBeKa. DTO CO3/JaeT BIIEUaTICHHE, YTO TIpaBa YeloBeKa MMEIOT OTHOIIEHUE TOJIBKO K pa3pellu-
TEIILHOMY PEXHMY peryiaupoBaHus. KoMuccns mo MexayHapoIHOMY INpaBy MOAYEpPKHYJAa HEOOXOIMMOCTD
COTJIACOBAaHHOCTH, a HE (pparMeHTaIu MeXayHapomHoro npasa [7]. Takum oOpaszoM, 000 MOAXOM K
MEXyHaApOIHOMY CYpPpOraTHOMY MAaTE€pPHHCTBY JOJDKEH OBITH COTJIACOBAaH M OCHOBBIBATHCS Ha MEXKIyHa-
POIHOM TIpaBe B 00JIACTH MPAB YEIOBEKA.

Eme oxnoii npobiemoii siBisieTcs TeHneHus [1ocTossHHOTo O0I0po OrpaHHYHMBATh POJIb AUCKYpca MpaB
YeloBeKa CBOSH HOPMAaTUBHON (PYHKIMEH W TIPU STOM YIYCKaTh W3 BHILy €r0 WHCTPYMEHTAIbHBIE BO3MOX-
HocTH. Jlpyrumu cioBamu, [locTosiHHOE OIOpPO PHUCKYeT pacCMaTpHBaTh IpaBa YeOBEKa HCKIIOYHUTEIIHHO
KaK CTaH/apThl, KOTOPBIM HEOOXOJMMO COOTBETCTBOBATh, HTHOPUPYS MPHU 3TOM CIIOCOOHOCTB 3TOTO TUCKYP-
ca MPEAJIOKHUTh CPEJICTBA, C MIOMOIIBI0 KOTOPBHIX MOKHO KOHIIENTYaITU3UPOBATH MEXKTyHAPOJHOE CypporaT-
HO€ MaTEPUHCTBO U 00ECICUUTh METOJOJIOTHIO Pa3pellieHns] KOHKYPUPYIOIUX mpaB. TakuM oOpa3oM, mo/i-
xox [locTostHHOTO OFOpO, KaK MpaBHIIO, pacCMAaTpPHUBAET IpaBa YeJIOBEKA Kak IENH, KOTOpble HEOOXOIUMO
3aIIUINATh TP pa3paboTKe OTBETHBIX MEp B paMKax MEKIyHApOIHOTO YAaCTHOTO MpaBa B 00JIACTH MEXIY-
HapOJIHOTO CYppOraTHOI'O0 MAaTEPUHCTBA, a HE KaK CPEJCTBA JJisi 00OCHOBaHMS 3TOT0 oTBera. Hakowner, 00-
palieHue K IpaBaM 4YesIOBEKa MPOCTO KaK K «IIOTPEOHOCTSIM» YIYCKaeT W3 BUIY HE TOJIBKO HMX IPAaBOBOM
CTaTyc, HO ¥l HX MOpaJbHOE 3Ha4YeHue. [IpaBa yenoBeka, COriacoBaHHBIE TOCYAAPCTBAMHU B MEXKIYHAPOIHBIX
JIOTOBOpax, OTPaXKaloT, MO O0IeMy MPU3HAHHIO, HEIOCTATOYHO TEOPETU3NPOBAHHYIO MOPAJIBHYIO KOHIIETI-
IIMI0 OTHOLICHUI MEXKIy TOCYIapcTBOM M JHMYHOCTHIO [8]. Takum 00pa3om, 3TOT AMCKYpC MOXKET UTPaOT
MH()OPMATUBHYIO POJIb B PELICHHH dTHYECKUX JMUIEMM, CBSI3aHHBIX C MEXIyHapOJIHBIMH KOMMEPUYECKUMH
JIOTOBOPEHHOCTSIMH O CyppOTaTHOM MaTEpPHHCTBE.

B o0nacty n3ydenns npaB 4eoBeKa JUIA PEIeHUs CJIOXKHBIX COLUANBHBIX MPOOJIeM, B TOM YHCIE Cyp-
pPOraTHOTO MaTEPUHCTBA, CYIIECTBYET HECKOJIBKO MOIX0I0B — OT M30MPaTEeIbHOTO, TOBEPXHOCTHOTO U PH-
TOPHYECKOTO MOJXO00B A0 MOAX0/1a, OCHOBAaHHOTO Ha MaTepPHAIbHBIX IpaBax 4yejoBeka. B KOHTEKCTe Mex-
JTYHapOJHOTO KOMMEPYECKOTO CyppOraTHOTO MaTEpUHCTBA, HAIIPUMED, MOTYT OBITh MPUHSTHI aTbTEPHATHUB-
HBIE TUCKYPCHI, BKIIIOYAsi 3THKY, PEIUIHIO HIIH TOJIMTUYECKYIO HICOJIOTHIO, TAKYIO KaK JTHOCPaIH3M.

Ccpuika IlocTrostHHOTO OIOpO Ha TpaBa YelIOBEKa Kak Ha «HEOOXOJMMBIE MEPBD» OTPaKaeT IIEMEHTHI
sToro noaxona. OJHAKO ero cChlJIKa Ha KOHKPETHBIE MpaBa, OTHOCSIIMECS K PEOCHKY, Mpeojaraer, 4ro
ImpaBa 4€JIOBCKAa MOT'YT OBITH YEM-TO 6OJ'IBIIII/IM, YEM ITPOCTO BTOPOCTCIICHHBIM.
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H36upamenvubitl no0xo0 TPEANIONaraeT CyluIeCTBEHHOE, a HE CIy4aiHOe B3aWMOACHUCTBHUE C TpaBaMH.
OpHako yyacTre siBigeTcs n30MpaTeabHBIM B TOM CMBICIIE, YTO OIpeessieTcs KOHKPETHOE TPaBo WM Ipa-
Ba, B TO BpeMs KaK APyTrHe COOTBETCTBYIOIIUE TIpaBa HTHOPUPYIOTCS. OOBIYHO 3TO MPOUCXOANT, KOTIA Ipa-
BO BBIOMpaeTcs A MOMACPKKH WU 3allUThl ONIPEEeNICHHOTO PelleHus: Wi noaxona. Hanpumep, npotus-
HUKHA MEXIYHapOJHOTO KOMMEPYECKOTO CYppOTaTHOTO MAaTepHWHCTBA MOTYT CCHUIATHCS HAa MpPaBO peOeHKa
3HaTh cBoMX poxamrtenei (ctatem 7 u 8 KIIP), uT00BI BO3pa3uTh MPOTHB ITOW MPAKTHKH, HE MPUHUMAs BO
BHHUMAaHHUE MpaBa MPEAINoiaraéMbeIX poaUTeNell Win cypporaTHoil Matepu. B kadecTBe ambTepHAaTHBBI CTO-
POHHUKH MOTYT CCBUIAThCS Ha MPAaBO Ha PEMPOTYKTUBHOE 3/I0POBBE B COOTBETCTBUHU CO CTaThel 12 Mexy-
HapOJHOTO TaKTa 00 YKOHOMUYECKHX, COIIMAFHBIX W KYJNbTYPHBIX IpaBax [9] wiu mpaBo Ha CO3/IaHUE ce-
MBU B COOTBETCTBUHU CO cTaTheil 23(2) MexayHapogHOTO MakTa O TPAXKTAHCKUX M MOTHTHYECKHX IIpaBax
[10], He mpuHUMas BO BHUMAaHHE MOTEHLUMAIBHOE BIUSHHE CyppOraTHOrO MaTEpHHCTBA Ha IpaBa JETeil.
[Ipu TakoMm moaxoje MpaBo BHIOMPAETCS IIOTOMY, YTO OHO COOTBETCTBYET KOHKPETHOM MOBECTKE IS JHIIA,
MIPHHUMAIOIIETO PEIICHNUS, HITH 3aIIUTHUKA.

Tlogepxnocmuwiii n00X00, OCHOBaHHBIN Ha TpaBax, MperojaraeT ONpe/eleHIe PeIeBAHTHOCTH paB
npobieMe, KOTOphIe 3aTeM CTaHOBSITCS KIFOUEBBIM JIEMEHTOM apryMEHTAlU, IpeajiaraeMoi Aj1sl peleHus
mpobiieMel. TeM He MeHee, MHUMOE yJ9acThe B UCKypCE MPaB OCTACTCSA MOBEPXHOCTHBIM, MTOTOMY YTO HE
YUUTBIBAEeTCS OOBEM U XapaKTep paccMaTpUBaeMBbIX MPaB MM cllabast OlEHKa TOTO, KaK OHHU JOJDKHBI OBITH
cOaaHCUPOBaHbl ¢ KOHKYPUPYIOIIUMH COOOpakeHUSAMH. JTO 0o0miast uepTa KOMMEHTAPHEB OTHOCHTENBEHO
MEXTYHapOJTHOTO KOMMEPUYECKOTO CYyppOTraTHOTO MaTEPHHCTBA.

Pumopuueckuii nooxo0 pasgenseT aHATUTHYECKHE HEIOCTATKH ITOBEPXHOCTHOTO TOIXOMa, OHAKO
Oonpliee BHUMaHKE yzaemsercs: GpopmynupoBke npas. [IpaBa npu puTopHYECcKOM MOAXO0JE IUTHPYIOTCS Kak
OPTaHM3YIOUINH TPUHIIHUIL, BOKPYT KOTOPOTO JTOJKHBI PEIIATHCSI BOIIPOCHI, M HA HUX TIOCTOSTHHO CCBUTAIOTCA,
XOTS ¥ pUTOPUYECKH.

1100x00, ocHOBaMHBIL HA MAMEPUATLHBIX NPABAX, UIMEET TPU OTIHYHTENbHBIE ocoOeHHocTH: 1. CooT-
BETCTBYIOIIIKE BOIPOCHI KOHLENITYATU3UPYIOTCS ¢ TOUKHU 3pEHUs 3aTPOHYTHIX IpaB. 2. M3ydaercsa comepxa-
HUE 3THX TIPaB ¥ COMYTCTBYIOINX UM 00s3aTenbCTB. 3. [IpuHsTa M MCHIOIB3yeTcsl OOMIETIPHUHSATAS METOI0II0-
T'Hisl, OCHOBaHHAs Ha IpaBax, JJIs pa3pelieHus] KOHKYPHPYIOUINX TpeOoBaHuit 0 mpaBax [1].

Kak e Torma BBITJISIAUT 3TOT MOJIXOJ] B KOHTEKCTE MEXKIYHAapOJHOIO KOMMEPUYECKOTO CyppOraTHOro
MatepuHcTBa? C TOUYKM 3pEHHs MPEAIIOIaraeMoro poauTens (-eif) mpaBo Ha PEMPOTYKTHBHOE 3I0OPOBBHE,
MPaBO Ha CO3JaHHME CEMbH U MPaBO HA YBAKEHWE YACTHON M CEMEHHOMN JKW3HU OOBIYHO OTPENEISIOTCS Kak
aktyaibpHbie. [IpaBa Ha HEAUCKPUMHUHAITUIO B COOTBETCTBUM CO cTaThsiMu 2 u 26 MIII'TIIT Takke oTHOCSTCS
K TOMOCEKCYaJhbHBIM TapaM HITH JTUIaM, KOTOPBIM OTKa3aHO B JIOCTYIIE K YCIyraMm, HeOOXOJIMMBIM TSt 00-
JIETYEHUS] CyppOTaTHONH OEPEeMEHHOCTH, B OOCTOATENBCTBAX, KOT/Ia TeTePOCeKCyalbHas mapa uMena Obl J10-
cTym K TakuM yciyram [11]. OcHOBHOE copepKaHue 3THX IIPaB AaeT MPpaBo OyAYIITIM POAUTEISAM 3aKII0YaTh
COTJIAIIIEHHE O CyppPOraTHOM MaTepHHCTBE?

CoOMHUTENBHO, MOIEPKUBAET JIM NPAaBO HA PEMPOAYKTHBHOE 3J0POBBE. DTO IMPAaBO B 3HAYUTEIHHOU
CTETIeHH CBSI3aHO C PACIIUPEHUEM TTPaB M BO3MOXKHOCTEH KESHIIMH B OTHOIIIEHUH UX PEIPOAYKTUBHOTO 370-
POBBs M 00ecriedeHreM JJOCTyIa K MPOCBEUICHUIO B 00J1aCTH CEKCYaIbHOTO U PENPOAYKTUBHOTO 3/I0POBbS,
rH(pOpPMAITUHU 0 37J0POBBIX MHTEPBAJIAX MEXKY IETHMH U IIpaBa Ha 3[0OPOBYIO MOJIOBYIO XHU3Hb. BaxHO mo-
JepKaTh apTyMEHT O TOM, 4TO OyIyIias MaTh, KOTOpas HE MOXKET UMETh JIETeH, MOXKET UCIIOIh30BaTh CBOE
MIpaBO Ha PENPOIYKTUBHOE 3/I0POBBE, YTOOBI 3apyUUTHCS PENPOLYKTUBHON CIIOCOOHOCTHIO IPYTON JKEHIIIH-
Hel. Cdepa aelicTBHS MpaBa Ha CO3/IaHHE CEMbH B 3HAYMTEIILHOW CTENIeHHW UTHOpHpoBaiack. [IpuMedarens-
HO, YTO 3HAYEHHE CJIOBA «CEMbs» HE OTPaHUYHUBAETCS B COOTBETCTBHH C MEXKTyHAPOTHBIM IIPABOM TPATUIIH-
OHHOIl HyKJIEapHOM ceMbell M pactpoCTpaHsIEeTCs Ha CO3JaHHE COBPEMEHHBIX CEMEHHBIX 00pa3oBaHuUil, KO-
TOpBIC TEHEPh BO3MOXKHBI B PE3yJIbTaTe JOCTHKCHUN B 00JIaCTH PEHPOAYKTUBHBIX TexHoyorui [12]. Takum
o0pa3oM, CypporaTHoe MaTepUHCTBO MOXET pacCMaTpPHUBATHCA KaK OCYIECTBIIEHHE MpaBa Ha CO3JIaHUE Ce-
Mbu. OTHAKO Jake eclii Obl ATOT apryMeHT He ObUI MPUHSAT, 00BEM IpaBa HA YBaXKCHHE YaCTHOW XKU3HHU U
ceMbU B cooTBeTCTBHU cO ctaTheid 17 KIIP [4] TakoB, 4To OH JaeT OyayIIuM POAUTEINSM MPaBO 3aKIH0YaTh
COTJIALIEHUS] O CYppOraTHOM MATE€PHHCTBE. JTO MOJOKEHHE HAXOIUT MOAJIEPKKY B HEAABHEM PEIICHUHU
Bonpmioii manatel EBponeiickoro cyna mo mpaBaM 4YeJOBEKa, B KOTOPOM CYyJ MOATBEPIWI, YTO IIOHSTHE
YaCTHOM KM3HHU... ABJSIETCA IMIMPOKUM TOHITHEM, KOTOPOE OXBAaTBIBAET, CPEU MPOUETO, MPAaBO YCTAHABIIH-
BaTh W Pa3BUBATh OTHOIIEHUS» C APYTUMH JIOAbMI». EBpomeiickuil cy moimren Aaiblie, 3asSBUB, YTO OH
TaK)Xe BKJIFOYAET «IIPaBO HA YBAKCHHE PEIICHUH KaK UMETh, TaK M HE UMETh PeOCHKa» U YTO «IIPABO Maphl
3a4aTh peOeHKa U C/IeNAaTh UCIIOJIb30BaHHE BCIIOMOTATEIbHON MEUIIMHCKOW ITOMOIIM ISl 3TOH IeNTU TaKkKe
3aIUIIECHO [TPaBOM Ha HEMPUKOCHOBEHHOCTh YAaCTHOM JKM3HH |, TOCKOJBKY TaKOW BBIOOD SIBIISIETCS BhIpaXke-
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HUEM YaCTHOH M ceMeiHOoU xu3Hu» [1; 317-352]. Jloruka MoxeT OBITH pacIpoOCTpaHEHa HA TAKHUE JIOTOBO-
PEHHOCTH, IOTOMY YTO COTJIAIIEHHUS O CYpPOTaTHOM MAaT€PHHCTBE MO 000I0HOMY COTJIACHIO OTPa)KaroT BO-
JII0 TIPEATIONIaraeMbIX POJTUTENIEH M CyppOTaTHOW MaTepH BCTYIHUTHh B JMYHBIC OTHOIICHHA. 10T (hakT, 4TO
LIETBIO ATUX OTHOIICHUH SIBIIICTCS CO3JaHHME W BhIHANIMBAHHE PEOCHKA, BO3MOXHO, HC HMECT 3HAUCHUS JJIs
OIIEHKH TOTO, 3aIlMIIEHBI JIU OTHOIIECHUS TPaBOM Ha HEPUKOCHOBEHHOCTh YaCTHOW >KHM3HH. JleiicTBUTEND-
HO, 3Ta TOYKa 3PEHMS COTJIACYeTCs ¢ (PYHAAMEHTANBHBIM JIHOEPaTbHBIM MPUHIIUIIOM, COTJIACHO KOTOPOMY
JIUIa, NaBIINE COTJIACHE, TOJIKHBI OBITH CBOOOHBI BCTYIATh B JHOOBIC OTHOIICHUS, KOTOPBIEC HE IPUYHHSIOT
Bpea APYTUM.

Meoicoynapoornoe npaso u npasa 6y0ywux pooumeinei

BaxHO OTMETHTB, YTO MEXIYHAapOAHOE HPaBO B 00NACTH IpaB YeJOBEKA OTPa)kaeT 3TOT IPUHIIMI,
yCTaHaBIIMBas, YTO PABO HA YBAXCHUE YACTHOM KU3HU U CEMBbH HE MOXET OBITh IIPEAMETOM HPOU3BOJIBHO-
IO WM HE3aKOHHOI'O BMeEIIATeNnbCTBa. [Ipy oleHKe pasyMHOCTH JH000T0 BMEIIATEIbCTBA HEOOXOAUMO YUH-
THIBAaTh Ba OOIIMX BOIpPOCA: ObLIO JIM BMEIIATEILCTBO OTBETOM HA HACYLIHYIO COLHAIbHYIO IHOTPEOHOCTh
WIN TIPECIIe0BAN0 3aKOHHYIO LeNb; W OBUIM JIM MEphl, UCIIOJIb30BaHHbIC I AOCTHKECHUS 3TOM LIeNH, CO-
pa3MepHBIMHU WM ONpaBAaHHBIMH. Llenb cunTaeTcsi 3aKOHHOM, eclii OHa oOecreyrBaeT NpU3HAHHUA U yBa-
KEHUE IIPaB APYIUX JIML W/WIN 3alUIaeT HPaBCTBEHHOCTb, OOLIECTBEHHBIN MOPAIOK MM OJarococTosiHue
rocyaapctea [13]. Mepbl OyIyT cUMTaThCs COPa3MEPHBIMHU, KOT/Ia CYIIECTBYET palldOHAIbHAS CBSA3b MEKIY
MEpOii, MPEANPUHATON ISl TOCTHXKEHUS el (KoTopasi 0ObIYHO TpeOyeT /T0Ka3aTeNbCTB), U KOTAa AJIsl J0-
CTWKECHHUS LIEJHM Pa3yMHO IOCTYIHBI MEHEE OrpaHHYHMTENbHBIE MEPbl. JTO O3HAYAET, YTO, €CIM MpPaBO Ha
YBa)KEHHE YaCTHOM JKU3HU M CEMEHHOM XHU3HU BKIIIOYAET B ce€0sl MPaBO 3aKI0YaTh COIVIAIIEHUS O Cypporar-
HOM MaTEpPHHCTBE, TO MPaBO MO-TMPEKHEMY 3aBUCUT OT CIIOCOOHOCTH rocy1apcTsa (M MOTEHIHMAIBHOTO 0051-
3aTeJIbCTBA) OTPAHUYUTH 3TO, KOTAA 3TO PasyMHO HEOOXOOUMO AJsl: 1) 3aIluThI PaB JIML, KPOME Mpeanoia-
raeMbpIX POAMTENeH W /MW 2) 3aIuThl OOIIECTBEHHONH MOpaiu. JTO, B CBOK OUYepenb, TpeOyeT OT Tocy-
JapCTB YYUTHIBATh KOHKYPUPYIOIIHME MpaBa U OoJiee NIMPOKYIO TeMy OOIIECTBEHHOW MOpajy B CBOEH moj-
JIep>KKe /U OTPaHUYICHUSIX CyppOraTHOTO MaTepPHHCTBA.

C Touku 3peHus peOeHKa IMIMPOKUI CIEKTp MpaB, B OCHOBHOM m3nokeHHBIX B KIIP, motenmmansHO
MIPUMEHUM B KOHTEKCTE KOMMEPUYECKOIO CYppOTaTHOro0 MaTepHHCTBA. [ TeKylIuMxX Lened 3TH mpaBa
CTpYNIHPOBAHBI 10 TPEM IIMPOKUM T€MaM: IpaBa Ha WACHTUYHOCTh M B3aMOOTHOIIEHMs], paBa Ha pa3BU-
THE W MpaBa Ha 3alMTy. V3ydeHue 3THX IpaB MOKAa3bIBACT, YTO TEOPETHUYECKH PETyIUpOBaHUE OyAeT Ka-
caTbCsl MHOTHX ITOTEHIMAJIbHBIX HapyIIEHUH paB pedenka. OMHAKO eCTh BECKUE apryMEHTHI B IOJIb3Y TOTO,
YTO KOMMEpPYECKHE CXEMBI CyppOraTHOTO MaTepHUHCTBA MPHUPABHHUBAIOTCS K MpoAaxe peOeHKa, U B ITOM
cllyyae MeXIyHapOoIHOE IpaBo B 00JaCTH IpaB yesioBeKa TpeOyeT, 4ToObI 3Ta MPaKTHKa OblIa 3alpeleHa.

IIpaBa Ha WAEHTHUYHOCTH U poacTBeHHbIE cBs3u B KIIP nmpenocrasiseT qeTsaM npaBo 3HATh CBOMX POJIH-
TeJel W Mmoiy4yaTh O HUX 3a00Ty, a TaK)Ke NPaBO HAa COXpPaHEHHE CBOCH MIICHTUYHOCTH, BKJIFOUYAsi ceMelHbIe
oTHomIeHus1. TakuM 00pa3oM, MeXJTyHapOJAHOE MPABO MPHUAET 0co00e 3HAYCHUE OTHOIICHHSIM MEXIY PO-
IUTEISIMU U AeTbMHU. OZHAKO OHO HE MPEAJIaraeT ONpeneeHUs] TAKUX TEPMHHOB, KaK «POAUTEINbY, «JIHY-
HOCTB» WJIM «CEeMEIHbIe OTHOILEHHU». DTO HE POOJIeMaTHYHO B KOHTEKCTE peOeHKa, 3a4aToro 6e3 BCIoMo-
raTelbHBIX PENPOAYKTUBHBIX TEXHOJIOTHI JBYMS TeTepPOCEKCYalbHBIMH MapTHepaMu. B Takux oOcrosTes-
CTBax OOBIYHOE 3HAUCHHE CIIOBA «POAMTENN) OTPAXKAET ABYX WHAWBUAYYMOB, UMEIOIIUX NMPSIMYI0 OHOJIOTH-
YECKYI0, TeCTALlMOHHYIO U COLIMAIbHYIO CBS3b C peOeHKOM. OIHAKO COBPEMEHHBIE PENPOAYKTUBHbBIE TEXHO-
JIOTHH JOMYCKAIOT Y9aCcTHE HECKOJIBKUX JIMI B IPHHSATHH PEUICHUS O POXKACHUH peOeHKA U YXOJI€ 32 HUM.

B KoHTekcTe corjameHusi O CypporaTHOM MAaTEpHHCTBE MHMHHMYM TpH 4YeloBeka (TecTalfoH-
Hasi/cypporarHasi MaTh U OyAyIllue POAUTENH, €CIIH X TeHETHYECKUI MaTepra UCTIONIb3YeTCs ISl CO3AaHUS
3MOpHOHA) M, BO3MOXHO, IATh (CypporaTHas MaTh, OMOJIOrHYECKas MaTh, OMOJIOTHYECKHI OTEIl U J[Ba BBO-
JSIIUX B OKCIDTyaTallMI0 POAUTENN) MOTYT WIPaTh ONMpPEENICHHYIO poiib. JIOJKHBI I BCe ATH JIUIA OBITh
npu3HaHbl poautessiMu? Takoit monxox, 6e3ycinoBHO, OPOCHIT OBl BBI30B AyalIUCTUYECKON M IeTepOCeKCHCT-
CKOW KOHILIEMIIMH OTLIOBCTBA, KOTOPasi JOMUHHUPYET B OOJBIIMHCTBE MPaBOBLIX cucTteM Mupa. Ho Tpebyer nu
TaKoH MOIX0 MeXayHapoaHoe nmpaBo? XoTs KomureT mo mpaBaM peOeHka CreruaabHO HE 3aHUMAIICS STHM
BOIIPOCOM, OH IIPHU3HAN, YTO MEXIyHapOAHOE MPaBO JOIYCKaeT M MPU3HAET pa3IMyHble ceMeliHble oOpa3o-
BaHUs. DTO OTKPBIBAET BO3MOXKHOCTH ISl IPU3HAHUS Oosiee yeM IByX poaureneil. CoriiacHO 3TOH MOJeNny,
recTanioHHas MaTh B IHaMH, OMoIornyeckas MaTh U3 Y KpauHbl, KOTOpas OKEPTBOBAJIa CBOIO SIMIIEKIIETKY,
6unonormueckuit oren u3 CLIA, KOTOpBIN MOKEPTBOBAJ CBOIO CIIEPMY, M 3aKa34MKH (ITOTEHIIMAIBHbBIE POIH-
TeNn) U3 ABCTPAIMU — BCE OHU MOTYT OBITh NpU3HaHBI poautesiMu. Eciu Ob1 Takast Moaenb Obliia IpuHs-
Ta, ISl KQKJ0T0 POJAMTENS ObLIO Obl MPAKTUYECKU HEBO3MOXKHO (DU3NUECKH 3a00THTHCS O peOeHKEe B CMBIC-

Cepus «[lMpaBox». Ne 3(111)/2023 131



M.A. CengunHoBa

ne, npexycmorpenHoM crateeit 7 KIIP. Ho crates 7 mpemycmaTrpuBaeT TONBKO TO, YTO MOMOILIL OyAeT
MPEOCTABISATHCS HACTONBKO, HACKOIBKO 3TO BO3MOXKHO. JTa KBaNM(PUKALUS SBISETCS YCTYNKONH TOMY (hak-
Ty, 9TO, KaK ObI OH HU OTIPEAETISIICSA, POJUTENN peOeHKa MOTYT OBITh JINOO HEN3BECTHBI, THOO HE UMETh HH-
KaKOTO >KeJlaHHsI 3a00TUThCsL 0 pedeHke. TakuM 00pazoM, B KOHTEKCTE CyppOraTHOTO MaTepHHCTBA, KOTIa
recTallMOHHAs MaTh W OMOJOTHYECKHE POAMTEIH HE JKENaloT 3a00THThCA O peOeHKe, BO3SMOXKHO, He Oyaer
Hapymenns npas pedenka mo cratee 7 KIIP, mockonpky 3T0 HeBO3MOkHO. OgHAKO peOEHOK MMEET IPaBo
3HaTh JINYHOCTh CBOMX pojuTesneld. Takas BO3MOXHOCTh CYIECTBYET, MOTOMY YTO TOCYAapCTBO MOXKET
HACTauBaTh HA TOM, YTOOBI JI00ast OpraHu3anus, CTPeMSILAscs COACHCTBOBATh CYppOraTHOMY MaTepUHCTRY,
BeJIa 3aIlMCH O BOBJIEUEHHBIX B CyppOTaTHOE MaTepUHCTBO JuIax [14]. 3arem 3Ta nHPOpMaHI MOXKET OBITh
IpenocTaBiieHa peOeHKY B HaaJexalnee BpeMs. BayKHO OTMETHTh, 9TO B paMKax 3TOH MOJEIH MOXHO OBLIO
OBl 00ecIeunTh, YTOOBI OPraHU3aLMsI CypPOraTHOrO MaTEpUHCTBA HE HAapyIlIana MpaBo peOeHKa 3HaTh CBOUX
ponuteneii. I[IpoTHBHUKHE MOJETN MHOXECTBEHHOTO OTIIOBCTBA YTBEPXKIAIOT, YTO ITO CO3AACT MyTAaHUILY B
OTHOIIIEHUH IOPUAMYECKUX TOCIENCTBUI OTIOBCTBA. B 0TBET MOXHO OBUIO OBI MPEIIOKUTH 0OECIIEUHTD,
9TOOBI BHYTpPEHHEE 3aKOHOJATENbCTBO TOCYAApPCTBa MPEAyCMaTPUBAIO pa3HbIE MOCIEACTBHS Ul Pa3HBIX
TUTIOB OTLOBCTBA. Tak, HampuMep, OMOTOTHUECKHE POAUTENU U CypporatHas MaThb MOTYT HE UMETh 00s3a-
TEJHCTB FJIM TIPaB B OTHOIICHNN peOeHKa, a TPaJANIIMOHHbIE paBa U 00sS3aHHOCTH, CBSI3aHHBIE C OMOIOTHYe-
CKUM PpOJUTENICTBOM, MPEANONOKUTENBHO MEPEeXoIT K IpeanojaraeMbeiM poautensM. OIaTe ke, 3TOT
crieHapuii Oy/IeT COOTBETCTBOBATH MpaBaM peOCHKa B cOOTBeTCTBHH cO craTheld 7 KIIP u motpebyer ot roc-
YAapCTB MPOCTO PETYIMPOBATh, a HE 3allpeniaTh MEXaHU3MbI CyppOTaTHOTO MAaTEePUHCTBA.

ATNbTEepHATUBHBIM TIOAXOJIOM SBISIETCS «UHTEHIIMOHATMCTCKHID» MOAXOM K OTIOBCTBY, NMPH KOTOPOM
COOTBETCTBYIOIIME HAMEPEHUS KaXXIOTO YesloBeKa OyIyT HCIOIb30BaThCs JUIS MpenoaaraeMoil naeHTuu-
Kallud ponauTeNiell. DKCIePThl YacTO MPEANOYHTAIOT 3TOT IOAXOJ Ha TOM OCHOBAHHH, YTO TPUMEHEHHE
«OMOIOTHYECKOTO» HIT «TE€CTAlMOHHOTO» ITONX0Ja IS OIpENeleHUs OTIIOBCTBA HCKIIIOYAET MPU3HAHUE
MpeanoiaraeMeix poautencit. OnHaKo, ¢ TOUYKH 3peHUs PeOCHKA, TaKOM MOAX0A MpoOJIeMaTUYCH 10 ABYM
npuyuHaM. Bo-mepBeIX, OH HacTauBaeT Ha AyallCTUYECKOW MapaJurmMe OTLOBCTBA, KOTOpas HECOBMECTHMA
C ’KU3HEHHBIM OIIBITOM JIeTel B IPYTHUX CEMEHHBIX OTHOIIEHMIX. Hanpumep, eTr, poxKASHHBIE C HCIIONb30-
BaHHEM BCIIOMOTaTEIbHBIX PENPOAYKTUBHBIX TEXHOJIOTUH, YCHIHOBJICHHbIE MIIM HAXOASIIUECS 0] IOCTOSH-
HOW ONEKOH, MOTYT MOJICPKUBATH OTHOIIEHHUS CO CBOMMHU OMOJIOTMYECKUME POIUTEISIMH, TOT/Ia KaK JCTH,
YbHM POIUTENH PA3BENINCh U BCTYIWIN B TOBTOPHEIN Opak, OyIyT HMeTh OMOIOTUIECKUX U HOBBIX MPHEMHBIX
ponuteneii. Takum 00pa3om, HEYMECTHO W30eraTh aNbTePHATUBHBIX KOHIIETIIINNA OTIIOBCTBA B KOHTEKCTE JI0-
TOBOPEHHOCTEH 0 CypporaTHOM MarepuHCTBe. bomee Toro, B 3ToM mojxojie HET HEOOXOJUMOCTH, MOCKOIIb-
Ky, KaK YKa3aHO BHIIIIe, TPOOJIEMBI, CBA3aHHBIE C MOJIENIEI0 MHOXKECTBEHHOTO OTI[OBCTBA, MOTYT OBITh pelle-
Hbl C TIOMOINFI0O HOPMATHUBHBIX AKTOB, KOTOPbIE MPEATIONOKHUTEIHHO OMPEAEISIOT O0S3aHHOCTH W TIpaBa
KaXIOT0 POAUTEINS.

Jasxe ecru ObI IpEANOYTEHUE OTAABAIOCH JAYyaTMCTUIECKOW MOJIENH, TOCYAapCTBA BCE PABHO OBLIH ObI
00s13aHBI 00€CIIEYNTh, YTOOBI JISTH, 3a4aThie B COOTBETCTBUH C MEXITYHAPOJHBIMH COTJIAIIEHUSMU O CYppO-
TaTHOM MaTepUHCTBE, HMEIH JOCTYI K MH(POPMAIMK O CBOMX OMOJIOTMYECKUX M TE€CTAIIMOHHBIX «POIHTE-
JIX» B CUJTy MpaBa COXPaHEHUsS] CBOEH MJEHTHUYHOCTU. DTO MpaBo MpsAMO mpeaycMmorpeHo cratheit 8 KIIP, a
TaKKe MOAIAIAeT Mo IeHCTBHIE IIpaBa Ha HEMTPUKOCHOBEHHOCTh YaCTHOM KHU3HU U CEMEWHOW KU3HHU B CO-
orBercTBUU co cratheil 16 KIIP [4]. 'ocymapcTBa 00s3aHBI, B COOTBETCTBUM C MEXIYHAPOIHBIM ITPABOM,
MPUHUMATE MEPHI JIJIsl COXpaHEeHHUs! INYHOCTH pedeHka, 1 KoMuTer 1o npaBaM peGeHKa Mo J4epKHYII, 4TO 3TO
pacnpocTpaHsieTcs Ha BEJACHUE 3alKcel, B TOM YHCJIe CBEICHUH O ceMbe. JTa MO3MIIMS YKa3bIBaeT Ha CHIIb-
HYIO TPE3YMITIHIO B TIONB3Y IOJIHOTO PACKPHITH WHGOPMAIUN O OMOJIOTHYECKUX poauTensx pedeHka. bo-
Jiee TOro, Kak yTeepxkaan @pumMaH, IpaBo Ha HICHTUYHOCTD «SBISETCS IPABOM HE OBITh OOMaHYTHIM B OT-
HOIIICHUH CBOET'0 HMCTUHHOTO MpoucxoxiaeHus» [15]. Takum oOpa3zom, Jaxe eciu recrarmoHHas MaTh He
MMeET TeHETHYECKOH CBS3M C BHIHAIIIMBACMBIM €10 PeOSHKOM, 3HAHHUE €€ UACHTUIHOCTH OCTAEeTCS BAKHBIM U
HUMeeT OTHOLICHHE K MPOUCXOXKICHUIO PEOCHKA U €r0 CaMOOIIYILICHHIO.

dopmupyromasicsi cyeOHasi IpakTHKa B OTHOIICHUH TpaBa Ha HENTPUKOCHOBEHHOCTh YACTHOM KHU3HH
TaK)Ke IMPeAIoaraeT, 4Yro AETH, POXKAECHHBIE B COOTBETCTBUU C JJOTOBOPEHHOCTSIMHM O CyppOraTHOM MaTe-
PHHCTBE, UMEIOT MPaBO 3HAThH JMYHOCTD JIML, NPUYACTHBIX K UX pokaeHuto. Hanpumep, no muenuto EBpo-
MeCcKoro cyia 1o npaBaM 4elioBeKa, paBo Ha HEMPUKOCHOBEHHOCTh YaCTHOW YKHU3HU «OXBaThIBaeT (huznye-
CKYI0, MOPAJIFHYIO U MCUXOJIOTHYECKYIO HEITPHUKOCHOBEHHOCTH YEJIOBEKA... VM| MHOT/Ia MOXKET OXBaTHIBATh
aCHeKThl (DM3MYECKOW M CONMAIbHOW WACHTUYHOCTH uenoBeka» [14; 742]. Takum oOpa3om, mpaBo Ha
HEMPUKOCHOBEHHOCTh YAaCTHOM JKM3HM CUUTAETCS MTPABOM Ha MHIWBUAyalIbHOE camoomnpezeneHue. Xots E-
pOTIeHiCKHiA CyJT TIO TTpaBaM 4YeIOBEKa MOePKUBAET UICI0 O TOM, YTO MPaBO HA UIEHTHYHOCTH, PABO 3HATH
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CBOE MPOHMCXOXKICHHE, SIBISETCS HEOTHEMJIEMOI 4acThl0 YacTHOW »KM3HU. Takoi moaxox yOeouTeneH, Tak
KaK, IeHCTBUTENIBHO, ObIJIO OBl HENPABUIBHBIM CKPBIBATH OMOJIOTMYECKUE U I€CTAMOHHbBIE acIIeKThl JTMYHO-
CTH YeJIOBEKa OT €r0 CONHUATLHOM, PU3NIECKOi, MOPATHPHON U IICHXOJIOTHYEeCKOW HACHTHIHOCTH. Takum 00-
pa3oM, eciii IPUHSTH, YTO MPABO YEIOBEKa Ha HEMPUKOCHOBEHHOCTh YaCTHOM >KU3HH BKIIIOYAET B el mpa-
BO 3HATh MOJPOOHOCTH POXKAEHHS CBOEH JTMYHOCTH, U3 3TOTO CIEAYET, YTO OCYILIECTBICHUE 3TOrO Ipasa Oy-
JIeT 3aBUCETh OT JOCTyNa K HH(GOpMaLny, UMEIOIIEH 3HaueHHe Ul JMYHOCTH, BKJIIOYas FeHETUUECKOe U Te-
CTallMOHHOE NpoucxokaeHrne. OTHAKO 3TO MPEATIOKECHUE HE TPeOyeT OT TOCYAapCTB 3ampeTa KOMMEPUYECKO-
ro cypporarHoro marepuactsa. Ckopee, rocy1apcTBa JOHKHBI BBECTH B IEHCTBUE PETYIHPYIOIIUE CTPYKTY-
P, o0ecreunBaronIve HaajeKallee BeICHUE 3alyiCe 1 MEXaHMU3MBI, [TO3BOJIIIONINE AETSIM IOIyYUTh J10-
CTyHI K HH(GOPMALIUH O TeX JIOAAX, KOTOPbIE ChIIPaJIl N'€HETUUECKYIO MM T€CTALMOHHYIO POJb B MX POXKIE-
Hun [16]. Takum oOpa3zom, CyLIecTBYeT apryMEHT, COTJIACHO KOTOPOMY TOCYIapCTBO BIIPAaBE 3alpeTUThH
MEXyHapOIHOE CyppOraTHOe MaT€pUHCTBA HA ’TOM OCHOBAHUHU.

Emie onuH auckyccroHHBINA Bompoc: «BpenuT m pebeHKy pa3iryka ¢ TecTalroHHONH MaTepsio?» CTaThs
3 KIIP tpeOyeT, 4ToObI HamTydIIne HHTEPEChl peOeHKa YUNTHIBAINCH B IEPBYIO OYepeab BO BCEX BOIIPOCAX,
kacatomuxcs ux. Ctares 6 (2) Takxke MpeaoCTaBIsSeT JETSAM IPaBO Ha BEDKUBAaHHUE U pa3BUTHE, KOTOPOE pac-
MIPOCTpaHsACTCS Ha UX (PU3UUECKOe, IICHXOJIOTHIECKOE, COITMAIBHOS M AMOIIMOHAIBHOE pa3BuTHe [4]. B KOH-
TEKCTe JOTOBOPEHHOCTEN O CyppOraTHOM MaT€pHHCTBE CYIIECTBYET TEHJEHIHs MpeAroiaraTb, YTo pasily-
YeHHe peOCHKa ¢ €ro/ee reCTallMOHHONW MaTephi0 BPEIHO I ero/eé pa3sBUTHS U, CJICAOBATEIBHO, TPOTHBO-
peunt ero/e¢ uarepecam. OnHAKO JOMYLICHUS U NPEAINIOIOKECHUS HE SIBJISIOTCS JOCTATOUYHBIM OCHOBaHHEM
IUIsl OTIpaBAaHus BMemareiabcTBa. CylecTBYIOT CBUACTENBCTBA O HEKOTOPOM BPEAHOM BO3IEHCTBUU Pa3ily-
ku Ha feredd. Ho B HacTosiiee BpeMsl CYIIECTBYET OY€Hb Mall0 HAyYHBIX HCCIIEJOBAaHHH B 3TOW 00JacTu.
[IprMedaTensHO, YTO HECKOJIBKO NMPOBEACHHBIX MCCIEAOBAHUM MOKAa3bIBAIOT, YTO pa3ilyKa HE BpeaHa AJIs
paszButus nereit [17]. OmHaKo pe3ynbTaThl TAKWX HCCIEIOBAHUM WMEIOT OTpaHHYEHHYIO MOJE3HOCTh, I0-
CKOJIbKY OHHM OTpaHHYEHBI pa3MepaMH BBIOOPKH, KOTOpasi ¢ OOJIbILEH BEpOATHOCTBIO OyIeT COO0IIATh O MOo-
JIO)KUTENBHBIX MOCIEACTBUAX JaHHOTO BIUSHUS. bosee TOro, nonoxxurenbHble pe3yabTaThl YacTO COBMaja-
0T C TeM, YTO PeOEHOK CMOT COXPaHUTh OTHOIIIEHHUS CO CBOEH CyppoOraTHOW MaTephio. DTOT BapHAHT, KOTO-
pBIH peaxo, ecu BooOIIe Koraa-nmubo, paccMaTpuBaeTCsl B paMKax MEXIyHapOTHOTo cornameHus. Hako-
Hell, TaKue MCCIIeI0BaHusI OTPAaHUYMBAIOTCS JETHbMH MIIAJIIEro BO3pacTa, KOTOPbIM, BO3MOXKHO, HE XBaTaeT
MICUXOJIOTHYECKON 3pPENIOCTH, YTOOBI OLCHUTH CIIOPHBIM XapaKTep TOro, YTO MOXKET HOBJIMATH HA UX MCHXO-
JIOTMYECKOEe pa3BUTUE B Oojiee MO3AHEM Bo3pacTe. [loka3aTesnbcTBa TOro, 9TO KOMMEPUYECKHE MEXaHU3MBbI
CYyppOraTHOro MaTepUHCTBA HE HAHOCST BpeAa AETSM, MOTYT JIaTh TOCYAapCTBaM IpaBoO MO CBOEMY YCMOT-
PEHHIO pa3pelaTh TAKUe MEXaHU3MBbI IIPU YCIOBHH MOCTOSSHHOIO MOHUTOPUHTa U oleHKU. O HaKo ObLI10 OBl
MPEXIEBPEMEHHO HCIOIb30BaTh 3T MCCICAOBAaHHUS B KAYECTBE JOKA3aTEIbCTBA TOr0, YTO MEKIYHAPOIHOE
KOMMEpUYECKOe CyppOoraTHOE€ MAaTepPHHCTBO HE NMPHYHMHSET Bpena jaersM. Hao0opoT, HeompeaeleHHOCTh B
OTHOIICHUY BO3JICHCTBUS HA Pa3BUTHUE JIETEH, POJKICHHBIX B TAKUX YCIOBHUSX, TAKOBA, YTO 3aIPET TAKUX Me-
XaHU3MOB HAXOJAWTCS B IpeJesiaX yCMOTPEHHUS rocynapcTBa. DTOT AUCKYCCHOHHBIA BOIIPOC HAIIEN IMOJ-
JEPKKY B TPEX UCTOYHHMKax. Bo-mepBbIX, CpaBHUTEIIbHBIN )KU3HEHHBIH OMBIT JAETEH, MMOIEKAIINX YCHIHOB-
JICHUIO B APYTOM CTpaHe, MPUBEN K 3alPeTy KOMMEPUYECKOT0 YCHIHOBJICHUS W MPUHIUILY, COTJIACHO KOTOPO-
My peOeHOK OyIeT yChIHOBIIEH B JPYI'OM rOCyIapCTBE TOJIBKO B TOM CIydae, €CJIM YCHIHOBJIEHHE B €ro/eé
rOCy/IapCTBE POXKACHUS HECOBMECTUMO ¢ MHTepecamu peOeHka [14, 745]. Bo-BTOpPBIX, 3alpeT Ha MPOAaXy
pebenka B coorBercTBUU ¢ KIIP 1 ®@akynbTaTHBHBIM IPOTOKOJIOM O TOProBiie AETbMH [5], pacmipocTpaHseT-
Csl HA KOMMEPYECKOe CypporaTHOe MaTepHHCTBO. B-TpeThuX, MOpaibHbIE ONACEHHs, CBSI3aHHBIE C KOMMO-
nuduKanue eTei u dKCIUTyaTalell CyppOraTHbIX MaTepei, Mbl paCCMaTPUBAEM B JIAHHOM CTaThe HUIKE.
OTH apryMeHTHl He TpejiaratoT OObEKTHBHBIX JOKA3aTeIbCTB, OOBIYHO TPeOyeMbIX it 000CHOBaHUSI Orpa-
HUYEHMUSI MTPaB.

HApyrum ¢akTopoM, KOTOPBIH CIIEAYEeT YUUTHIBATh NPH OLCHKE COONIOACHUS NMpaB peOeHKa Ha pasBU-
THE, SBISIOTCS 0053aHHOCTH POJUTENEeH HANPABIATh peOCHKA B OCYIIECTBICHUN ero/ee mpaB, 00ecriedeHul
peOEHKY COOTBETCTBYIOIIETO YPOBHS XKH3HH ¥ 3aIIUTHl HHTEPECOB peOeHKA. B CBs3M ¢ STHM BO3HUKAET BO-
MIPOC O TOM, JIOJDKHBI JIM TOCYAapCTBa OLEHUBATH CIIOCOOHOCTh OYAYIINX POAUTENEH BBIIOIHUTE 3TH 00s13a-
TenbCTBa. Takas OLEHKa MMEET OCHOBOIOJAramollee 3HaYeHHE B KOHTEKCTE YCHIHOBIICHHSA, a ONpPEAETICHHuE
MIPUTOIHOCTH B KAUYECTBE POAMUTEINS SBISIETCS MPENNOCHUIKON A1 3aKOHHOTO HHOCTPAHHOTO YCHIHOBIICHUS B

* Mpumeuanue. Kommonnbukanus B TaHHON CTaThe ONMPEAENIETCS KaK MPOLECC, MPEBPAIEHHS CYPPOTaTHOrO MATEPUHCTBA B
TOBapHO-/ICHE)KHBIE OTHOIICHUS, KOTJAa IOTEHIHAJIbHBIC POMUTENH (3aKa3UMKH) MOKYMAlOT Yy CyppOraTHOH MaTepu YCIyTy MO
BBIHAIIMBAHUIO U POXKCHHUIO PEOCHKA.
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COOTBETCTBHHU cO cTaTtbedl 5 ["aarckoil koHBeHLMeH o MHOCTpaHHOM ycbhiHOBIeHUH [18]. IloTeHumanbHbIE
POIUTENN U CTOPOHHUKH CYPPOraTHOI'O MAaTEPUHCTBA MPEAIOI0KUTEIBHO OyAyT BO3pakaTh IIPOTUB TaKHX
Mep Ha TOM OCHOBAHUH, YTO TPAJULHMOHHBIE CEMbH HE MOINANAIOT I10/1 TAKOE€ TPEOOBAHUE U YTO YCHIHOBJIE-
HUE MOYKHO OTJIMYUTH OT JIOTOBOPEHHOCTEH O CyppOoraTHOM MaTepUMHCTBE IO psAy ocHoBaHui. Hampumep,
CYppOraTHOE€ MAaTEepUHCTBO HEM3MEHHO OyJeT BKIIOYaTh I€HETHUECKYIO CBSI3b IO KpalfHeH Mepe Mexay Ofl-
HUM IPEAIoaraeMbIM pOIUTEIEM U PeOCHKOM, U co3faHue peOeHka OyIeT mpelHaMEepeHHBIM, a He CIy-
yaiiHpIM. [IoMMMO 3THX apryMeHTOB, C TOYKH 3pEHMsSI IIPaB YEJOBEKAa OLEHKA NMPUTOJHOCTH POAUTENEH MO-
YKET paccMaTpUBaThCs KaK HapyIlIeHHE MTpaBa Ha HEIIPUKOCHOBEHHOCTh YaCTHOM KU3HU U CEMENUHYIO )KU3Hb.
Takxum 06pa3oM, 3T0 JOIDKHO OBITH OIPABAAHO KaK COpa3MepHas Mepa Uil JocTKeHus uenu. Llensto 3nech
Oyzer 3amura npas pedeHka. Copa3MepHOCTh OLIEHKU IIPUIOJHOCTH POJUTENEH BO MHOI'OM 3aBUCHUT OT Xa-
paxrepa u oobema oneHkd. Her HeoOXoaquMocTH Jlajiee paccMaTpuBaTh 3TOT BOIPOC B paMKaX JaHHOH CTa-
TbU, KPOME KaK OTMETHTb, YTO, XOTA 3TOT BOIPOC MOKET OBbITH CIIOPHBIM, HACTAaMBAaTh HA TaKOW OIICHKE,
BO3MOXHO, BXOJUT B IIPEAEIBl YCMOTPEHUs rocynapcrsa. OQHAKO ¢ YUCTO MPAKTUUECKOW TOUKH 3peHHsI Obl-
710 OBI BO3MOYKHO, XOTSI ¥ TPYAHO JAJISl Pa3pelTeIbHOrO roCcy1apCTBa, OUEHUTh MPUTOAHOCTh OYAYIIUX po-
JUTeNel, KOTOphIE ABISIOTCS pe3nIeHTaMU 3allPETUTENBHOTO rOCy1apCTBa.

Tomenyuansusie yepo3vl, 6O3HUKAIOWUE 8 PE3YALIMAME KOMMEPUECKO20 CYPPOSAMHO20 MAMEPUHCMEA OISl
npas oemeii u CyppocamHuIx Mamepetl

Cy1ecTByeT TpH OCHOBHBIC MPOOJIEMBI 3alIUTHI TIPaB JeTeH, POKICHHBIX B paMKaX CyppoTaTHOTO Ma-
TEPUHCTBA: 3alpeT Ha AUCKPUMHUHALIMIO, 3aIIUTa OT BCeX (JOPM HACHIIMA M KECTOKOT0 OOpaIlleHus U 3alpeT
Ha mpojaxy aeredl. PerynmpoBanmne co CTOpPOHBI TOCyJdapcTBa OyneT CIoCOOHO O0ecTeduTh COOI0IeHre
MEPBBIX ABYX TpeOOBaHMiA, OJHAKO OYyAET JIM AOCTATOYHO TOJBKO 3alpeTa Ha MEKAyHapoJHOE KOMMepUe-
CKOE CypporaTHOe MaTepHUHCTBO, €CJIM TaKHe Mepbl paBHO3HAYHBI npojaxke pedenka. Ctates 2 KIIP Tpely-
€T, 4YTOOBI TOCYJapCTBa 3aLUIIAIN AETeH, POXKICHHBIX B paMKaX CyppOraTHOIO MaT€PHHCTBA, OT JUCKPH-
MUHAIIMU Ha OCHOBaHUH JIMOO MX COOCTBEHHOTO cTaTyca, MO0 craryca WX poautenci. JucKkpuMuHamus,
CKOpee BCEero, BO3HUKAET B KOHTEKCTE HEOIPENENeHHOCTH B OTHOIIEHUH OTIIOBCTBA MJIM T'pakJIaHCTBa pe-
OeHKa, YTO IPUBOAUT K TOMY, YTO pPeOCHOK JIMIIAETCS MPaB, KOTOPBIMU IOJIB3YIOTCA APYTHE AETH, Ybe OT-
LIOBCTBO M TPAKJAHCTBO HE OCHapuBaroTCs. Ba)kHO OTMETHUTD, UTO 711 CHWKEHHS pUCKa AUCKPUMHUHALIUY HE
TpeOyeTcs 3anpera Ha MeXIyHapOIHOE KOMMEPUYECKOe CyppOraTHOe MaTepUHCTBO, a HYXKHBI MEPBI 10 o0ec-
MIEYEHHUIO TOTO, YTOOBI JAETH, POKICHHBIE B COOTBETCTBHM C TAKMMHU JIOTOBOPEHHOCTSMH, HE ITOABEPralIuCh
TUCKPUMHHAIUH (TIPSIMOM MITH KOCBEHHOM) BCIIEICTBUE STUX JOTOBOPEHHOCTEH.

MesxayHapoJHOE TpaBo Takke TpeOyeT OT TOCYAapCTB 3aIlUTHI JETEH OT HACHIIMS, )KECTOKOTO o0pa-
LIEHUS WM 0e3HaA30pHOCTH. XOTs JaHHbIE CBUAETEILCTBYIOT O TOM, YTO OyIyIHe POAUTENN CypPPOTaTHBIX
JeTell TOYHO TaKXKe CIIOCOOHBI CTaTh POAUTENSIMH, KaK M POAUTEIHN HE CyppOraTHBIX JIETEeH, HO OTHEIbHbIE
CIIy4au C y4aCTHEM CyppOTaTHBIX JETel, yKa3bIBalOT Ha TO, YTO 3TO HE BCET/Aa TaK. 37e€Ch MpHUMeYaTeTbHbI
JIBa MOMEHTa. Bo-TiepBbIX, BCer/a CylnIecTBYeT PUCK TOTO, YTO JIETSM MOXKET ObITh MPUYWHEH BpEJ, €Clin
OHHU OynyT mepenaHbl Ha MOMEYEHUE B3POCIbIX. BO-BTOPBIX, 3TOT PUCK HE XapaKTepeH Ul COIJIAIIEHHH O
CYyppOTaTHOM MAaTEpUHCTBE M, CIIEIOBATEIbHO, HE JIaeT OCHOBAHMM AJs uX 3amnpera. OH mpocTo TpedyeT oT
TOCYJapCTB MPUHSATHS Pa3yMHBIX Mep JJIsl 00ecTiedeHus] TOro, YTOObI MperoiaraeMble POJUTENN HE Tpel-
CTaBJISUIM NPSMON yrpo3bl AJIs1 310POBbS peOeHKa. DTOT PUCK MOXKET BO3HUKHYTb, €CJIM, HAIIPUMEDP, OJHUH U3
poauTenel paHee ObUI CyauM 3a CEKCyasibHble WIN (PU3UUECKHE NPECTYIUICHUS. Takue omaceHHs MOTYT
OBITH BBISIBICHBI, HAPUMEP, C TOMOIILIO TPEOOBAHUS O MPOBEPKE CYAUMOCTH, KOTOPOE, XOTS U SBIISETCS
CIIOPHBIM, TEM HE MeHee, MeHee 0OpEMEHUTENCH, YeM MEePCIIEKTUBA OIIEHKH TIPUTOJHOCTH POAUTENEH.

MexnyHapoaHOoe IpaBo TAKXKe 3alpelacT npoaaxy aereu [4]. Ho npupaBHUBAIOTCS I KOMMEPYECKUE
YCIIyTH CyppOraTHOTO MAaTEPHHCTBA K INpojaxe pedenka? Craths 2 a MakyIbTaTUBHOrO MpoToKojia kK KoH-
BEHIIMH O MpaBax pebeHKa O TOProBiie IEThbMH MPEAyCMaTPUBAET, YTO MPOJaXKa JIeTel 03HavyaeT jirodoe aei-
CTBHE WU CIEIKY, OCPEACTBOM KOTOPBIX peOEHOK NepenacTcs OJHUM JIMLOM WM TPYMION JIML APyroMy
nuiy 3a Bo3HarpaxaeHue [5]. Ho kakoBo 3HaueHHe TEPMHHOB B paMKax 3Toro ompenencHua? TonkoBaHue
0000 IOTOBOpa O MpaBax YeJOoBeKa SBISETCS HETOYHOH 3aJadeil, KoTopas B KOHEYHOM CUeTe OCHOBHIBA-
eTCs Ha yOeIUTEIIEHOCTH TpejiaraeMoro ToiikoBanus [14; 747]. OObluHOE 3HAUYEHUE TAKUX TEPMHHOB, KaK
«repefada» U «BO3HArpakJIeHHE» yKa3bIBalOT Ha TO, YTO KOMMEPUYECKOE CYyppOraTHOE MAaTEPUHCTBO MOAMA-
TIaeT 1O/ OMpeesieHne mpoaaxu pederka. [Ipoe roBops, Takas JOrOBOPEHHOCTD MPEAIOaraeT, 4rto pede-
HOK OyJIeT BBIHAIMBATKLCS JI0 CPOKA U POJUTHLCS OJTHUM UYEJIOBEKOM (CypporaTHON Marepbio) U mnepenaH (oT-
naH) apyromy (OyayiieMy poauTelNio (poAuTensM)) B OOMEH Ha AeHbr'M (Bo3Harpaxaenue). Ho untepmnpe-
Taust peliko ObIBAET MPOCTHIM YIIPAXKHEHUEM, U 3TO ONpeIeIeHUE MMOJHUMAET HECKOJIBKO HHTEPITPETAIINOH-
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HBIX IuieMM. Hampumep, uMeeT i 3HaYeHHE [eb «Ipoaaxu»? VIMeeT nu 3HaYCHHE HAIMYKE Y TepeIato-
IIUX W/UITA TOMYYaIoNX OHOJIOTHYECKYIO CBsI3b ¢ peOeHKkoM? UTO 03HAYaeT «Iepeiaada» U JeHCTBUTEIBHO
U peOCHOK TepeaeTcsl B paMKaX KOMMEPYECKOro COTJAIlIeHHsS O CypporaTHoM MatepuHcTBe? Hakowerr,
BBHIMJIAYMBACTCS JIM BO3HATPAXKICHHE «3a» Iepenady peOeHKa WM MPOCTO «3a» YCIYTy MO BBIHAIIMBAHHUIO
pebenka?

[Ipennonaraemas 1eb KOMMEPYECKOTO CYppOraTHOrO MaTEpPHHCTBA HE CBsi3aHA C JKCILIyaTanued, u
JEHCTBUTEIBHO OKUIACTCS, YTO OyAylIrMe poAMTeNn oOecreyar HaJIe)Kalluid yXo/ U MOJACPKKY PEOCHKY.
Takum 00pa3om, MOKHO YTBEP)KIaTh, YTO KOMMEPUECKHE CXEMbI CYppOraTHOrO MAaTE€PUHCTBA HCKIIOYAIOT
SKCIUTyaTalHIo JICTeH. Y 3TOro apryMeHTa ecTh TPU MPOoOJeMbl. Bo-TiepBhIX, MOXKHO yTBEPXKAATh, YTO KOM-
MEpYECKHE CXEMbI CyppOTraTHOTO MATEPUHCTBA MO CBOCH CYTH SIBISIFOTCS DKCILTYaTATOPCKUMH, MOCKONIBKY
OHHM HapyLIaIOT JOCTOMHCTBO peOeHKa. Bo-BTOpbIX, HU TeKcT DaKkyIbTaTUBHOTO MPOTOKOJIA, HU UCTOPHS €TO
pa3paboTKu He MOATBEPIKIAOT STOT apryMeHT. B TekcTe cTaThil 2 HE YHOMHHAIOTCS «IKCILTyaTallMOHHBIC
JCHCTBUS», a BBIPAKEHO HCKIIOYUTEIHHO MIMPOKOE OMpECICHUE, 3anpelaroniee «odoe AelcTBre, CBS-
3aHHOE C mepenadeii pedbeHka» [5]. DTOT Bompoc ObUT CHENUATBHO PACCMOTPEH MPH COCTABICHUH MPOCKTA, 1
npeamnouTreHre ObUI0 OTHaHO OoJjiee HIIMPOKOMY M BCEOOBEMIIOIIEMY OIPEACICHUIO MPOJaKH peOeHKa.
Haxkomner, crates 35 KIIP npsmo TpebyeT, 4ToObI TOCyaapcTBa Opanu Ha ce0si Bce COOTBETCTBYIOIUE HAIIH-
OHAJIbHBIC, TBYCTOPOHHHE U MHOTOCTOPOHHHE MEpHI M0 MPEJOTBPALICHUIO MTPOAAXKH JACTeH A T00BIX 1ie-
nielt u B moboii popme [4]. JlroGonbiTHO, uTo HU B KIIP, Hu B DakyapTaTHBHOM MPOTOKOJIC HE OBLIO YITOMHU-
HaHHUS O KOMMEPUYECKOM CyppOTaTHOM MAaTepHHCTBE. B CBSI3M ¢ 3TUM BO3HHKAET BONpoc: «MOXKHO JIn pac-
CMaTpHBAaTh 3TO YMOJYaHUE KaK yKa3aHHE Ha TO, YTO TOCYAAPCTBA U OPTaHbl MO HAONIOJICHHIO 32 OO Ie-
HUEM MpaB 4YelIOBeKa HE 00ECIOKOSHBI MEXIyHAapOAHBIM KOMMEPUYECKHM CYppOTaTHBIM MaTEpUHCTBOM?»
OnHako Takoi BIBOJA ObLT ObI MPEKICBPEMEHHBIM M0 YETHIPEM MPHYMHAM. BO-TIepBBIX, MEXTYHAPOIHOEC
KOMMEPUYECKOE CyppOraTHOE MATEPUHCTBO MPAKTUYECKU HE CYIECTBOBAO BO BpeMs paspabotku KIIP u
0CTaBaJIOCh MUHUMAIIBHBIM BO BpeMsl pa3paboTku DakylnbTaTHBHOTO MPOTOKoMA. J[eHCTBUTENBHO, MPOIBE-
TaIOMIUK TTI00aIbHBIN OU3HEC CyppOTaTHOTO MAaTEPUHCTBA OBICTPO PA3BHIICS B TEUCHUE TTOCIIETHETO IECSITH-
netusi». TakuM 00pa3oM, BOZMOXKHO, STOT BOIIPOC HE TpeboBai MpHUCTaIbHOTO obcyxaeHus B 1980—-1990-x
rogax. Bo-Bropeix, uctopusi pazpaborku DakynbTaTHBHOTO MPOTOKOJA IMOATBEPXKAAECT, YTO TOCYIapCTBa
CTPEMHJIMCH K PACIIMPEHHOMY ONPEAETICHUIO TOPTOBIU ACTHMH, YTOOBI OXBATHTh JCHCTBUS, BHIXOAAIINE 32
PaMKH TeX, KOTOpbIe MPEANoaraMch Ha MOMEHT COCTaBlIeHHS. B-TpeThuX, HECMOTPS HA TO, YTO TOCYAAp-
CTBa XPaHUJIM MOJYAHKHE BO BPeMs pa3pabOTKH MPOEKTA, CeHYac TONBKO HECKOJIBKO FOCYApCTB MPSIMO Pas-
peIIaloT MEXIYHApOIHbIE KOMMEPUECKHE COTJIAIICHHs, B TO BPEMs Kak IMOJaBiisiiollee OONBITMHCTBO 3a-
mpeniaer 3Ty npakTuky. TakuM oOpa3oM, Mallo OCHOBaHHH YTBEPXJIaTh, uTO, ecid Obl DakynbTaTUBHBIN
MPOTOKOJT OBIJT COCTABIICH CETOMHS, APYrOe OMpe/CIeHHe TOPTOBIH JCThbMH, UCKITIOYAOIIEe KOMMEPUYECKOES
cypporatHoe MaTepuHCTBO. HakoHell, clienyer npuaaBaTh OrpaHHYeHHOE 3HAUYEHHE MOYaHHUIO OPTaHoB I10
HaAOJIOIEHUIO 32 COONIOJICHHEM TIpaB YeJOBeKa, KOTOpble 03a004YeHBl Hanboliee SKCILTyaTaTOPCKUMHU M
BPEIHBIMU CIIOCOOAMH TPOJAKU U TOPTOBJIU JEThbMH. TakuM 00pa3oM, MX HECMOCOOHOCTh OCYJIUTh KOH-
KPETHYIO MIPAKTUKY HE CIEyeT HHTEPIPETUPOBAThH KaK MPU3HAK MOTYATMBOTO 0JJ00pEHHUSL.

Eute oaun BaxkHbIi Bompoc: «VIMeeT jiu 3HaYSHHE 3Ta JIUYHOCTD JIMII, IPUYACTHBIX K Mepenade peOeH-
ka?» B Tekcre DakynbTaTHBHOTO MPOTOKOJIA HE YIMOMHHAETCS JIMYHOCTh JIMIA, MEPEJarolero pedeHka.
Ckopee, 9TO OTHOCHUTCSI TIPOCTO K «JTFOOOMY 4elnoBeKy». TakuM o0pa3oM, HET HUKAKUX OCHOBAaHHWH yTBep-
XKJIaTh, YTO, HANpPHUMEp, T'eCTAllMOHHAs MaTh, KOTOpAas TaKXe SBISETCS OMOIOTUYECKOW MaTepblo, OyaeT
HUMETL MpaBO NepeaaThb peGeHKa TCHETUYCCKOMY OTIY 3a BO3HArpaXaACHUEC, Wi, aJIbTCPHATUBHO, YTO IeCTa-
IUOHHAsI MaTh, KOTOpAsi He SBISIETCS OMOJOrMYECKON MaTepbio pebeHKa, OyIeT UMETh TpaBo MepenaTh pe-
OeHKa MpeJnojgaracMoMy POJUTEINI0 Ha TOM OCHOBAHWH, YTO OH/OHA SIBJSIETCS] OMOJIOTUYECKUM POIHUTEIIEM.
Ecmu mepenaua pebeHka OCyIIECTBISIETCS 32 BO3HATpPaKACHUE, TOT (pakT, 4TO JIMIO, Mepearolee u/uim
MPUHUMAIOIIEE, MOKET UMETh OMOJIOTHYECKYIO CBSI3b C PEOCHKOM, HE MMEET 3HAYCHUS B COOTBETCTBUH C
MEXIYHapOIHBIM MPaBOM. JKCIEPTHl YacTO MPHIACPKUBAIOTCS APYTrod TOYKM 3PEHUs, COTJIACHO KOTOPOM
noJry4aresneM peOeHKa siBiisieTcss OMoJorndeckuii oter. B Takux o0CTOATENLCTBAX CYUTAETCS, YTO OUOJIOTH-
YecKas CBA3b JIaeT MPaBo Ha OmeKy. B oTBeT Ha 3Ty mo3uIuio He0OX0AMMO OAYEPKHYThH ABa MOMEHTa. Bo-
MEPBBIX, OHA OTPakaeT COOCTBEHHUYECKOE MPEICTaBICHHE 00 OTHOLICHUAX MEKAY MY>KUMHOW M €ro reHe-
TUYCCKUM IMOTOMCTBOM, YTO HECOBMECTUMO CO CIABHIOM B CTOPOHY HpPaBOBOro0 IIOHUMAaHUIA OTHOIICHUHN
MEXIy NeTbMH B uX poautenssMu. Kak oObscHseT XU, II0IA MOTYT UMETh MPaBO COOCTBEHHOCTH Ha CBOU
TeHETUYECKUI MaTepua (CIiepMaTo30U bl U SMIIEKIETKH ), HO OHU HE MOTYT BJIaJIeTh HUKAKUMHU TBOPCHUS-
MH, CO3IaHHBIMH C HCTIOJh30BaHueM 3Toro matepuana [19; 354]. Takum obpa3zom, Omosorudeckas CB3b HE
CO3JIaeT MpaBa cOOCTBEHHOCTH Ha pedeHka. Bo-BTOpEIX, naxe ecin Obl 3TO OBUIO TaK, UMEHHO HAINYHE BO3-

Cepus «[lMpaBox». Ne 3(111)/2023 135



M.A. CengunHoBa

HarpakKAeHUs MPUBOAUT K TOMY, YTO COTJIAIICHHE O KOMMEPYECKOM CyppOraTHOM MaTepHUHCTBE HapyLIaeT
3ampeT Ha MpoJaXy peOeHKa B COOTBETCTBHHU C MEXIyHapOIHBIM IpaBoM. bromormyeckas cBs3b ¢ peOeH-
KOM HE JIaeT 3alllUThl, €CIIM Iiepeiada OCyLIECTBISIETCS 32 BO3HAIPAXKICHHE.

Jpyrum pacnpocTpaHeHHBIM ONpaBAaHUEM KOMMEPYECKOTO CyppOTaTHOTO MaTEPHHCTBA SBISETCS TO,
YTO OHO BKJIIOYAeT B c€0sl TOJIBKO KOHTPAKT Ha YCIyI'W IO OEpEeMEHHOCTH, BBIHALIMBAHUS peOCHKA, a He
npoaaxu pederka. HekoTopble skcnepTsl Aaxe MPOBOAAT aHAJOIHIO ¢ OTHOUICHMSIMHM MEXIY paboTonare-
JeM u pabOTHUKOM, KOTJa cypporaTHas MaTh — 3TO HaeMHBIH paOOTHHK, KOTOPBIM MPEIOCTaBIISIET CBOIO
PENPOOYKTUBHYIO cUCTeMy (TpyA) U peoOpa3oBaHus TEHETHYECKOTO MaTepHaia (KamuTaja), MpeaocTaB-
JIEHHOTO OYyAyIIMMH poauTensimMu, B pedenka [20]. Takum ob6pazom, cypporatHas MaTh MPOCTO MPOJAET CBOI
TPYZH, @ HE IPOIYKT CBOETO TPyAa. DTOT NMPOLECC MOKHO CPABHUTH C IIPOU3BOACTBOM «IIPUCIOCOOICHUI» Ha
(abpuke. ITOT apryMeHT TaKXe MOATBEPIKIAETCS TOTOBOPAMH O CyppOTaTHOM MAaTEpHHCTBE, MO KOTOPHIM
CypporatHasi MaTh IIOJIy4aeT BBIIJIAThl HAa Pa3IMYHBIX 3Tarax OepeMEHHOCTH, a HE €AMHOBPEMEHHYIO BbI-
IIaTy MpH POXKIEHUH pedeHKa. DTOT apryMeHT odeHb mpobiemarndeH. [lpupaBHuBanne ponu GepeMeHHON
MaTepH K poiii padpuyHOro pabouero YHU3UTENbHO KaK ISl KSHIMH, Tak U 1y Aeteil. OH He TOIbKO 00b-
EKTHUBHPYET M KOMMOJU(PHUIUPYET PEPOAYKTHBHYIO CIIOCOOHOCTD KEHIIMHBI, HO U HETIPABUIBHO IIOHUMAET
IIPUPOAY U HOCHeACTBUs OepeMeHHOCTH. [IoMHMO cepbe3HbIX PUCKOB AT 340POBbsI, CBA3aHHBIX ¢ OepeMeH-
HOCTBIO, OIBIT CyppPOraTHOM MaTepu PE3KO OTIMYACTCS OT ombiTa (habpuyHoi paboTHuIB. Eif He HpaBaTcs
OOBIYHBIC Pa0OYHe YaChl, BEIXOJHBIE, CBEPXYpOUHas padoTa WM OTIYCKa, U OHA HEW3MEHHO IOJIBEPraeTcs
WHBAa3UBHBIM UCIIBITAHUSM M OTPaHUYEHHSIM CBOETo o0pasa >ku3Hu. Kpome Toro, ee BapHaHThl OTJINYAIOTCS
oT BapuaHTOB (padpuyHOTO pabodero, ecinu OyAyIIHE POJUTEIH PEIIaT, 9TO UM OOJIBIIE HE HY)XeH PEOCHOK.
JomkHa 1 oHa cienath abopT, HAWTH aJbTEPHATUBHBIX OYIYIIMX POIUTEINCH WIH B3STh Ha ceds Opems 3a-
60ThI 0 pebenke? bomee Toro, ecmu 061 KOMMEPYECKHIA IOTOBOP O CyppOTaTHOM MAaTepUHCTBE ACHCTBUTEIb-
HO 3aKJII0Yalcs B yClIyrax, a He B MpoJa)ke, KaKue CPelICTBa MPAaBOBOM 3alUThl ObUIM Obl JOCTYIHBI, €CIIH
OBl cypporatHasi MaTh pelInia Mmocie poJoB, YTO OHa He nepeaacT pedbenka Oyaymum porutensim? Ecimu Obr
CTOPOHBI MPOCTO 3aKIIOYHIIM JOrOBOP HA OKa3zaHHE YCIYT, MpejroiaraeMas napa He umesa Obl paBa Tpe-
0oBaTh noctaBky. OIHAKO MMOTEHIMAIbHbBIE POAUTENN HE XOTENH Obl BO3MELICHHUS AeHEXHOTO yiepoa. OHu
XO0Tenu Obl peOeHKa, W 3T0 ObUIO ObI BO3MOXKHO TOJIKO MPU KOHKPETHOM HCHOJHEHHH JIOTOBOpA KYIUIH-
MpoAaxu. DTO CBUIETENBCTBYET O HEUCKPEHHEM XapaKTepe apryMeHTa o JOroBope Ha okazaHue yciuyr. [lo
KOMMEPUYECKOMY JIOTOBOPY O CYppOTraTHOM MaTEpHUHCTBE HET MPOCTOI0 OXKUAAHHS TOT0, YTO PEOCHOK OyneT
nepeaaH — 3TO OCHOBHAA LIENb 10roBopa. I[poTHBOMONOKHOCTBIO 3TOMY apryMEHTY SIBISICTCS TO, YTO Cyp-
poratHasi MaTh HUKOT/a HE HMeJla TipaBa COXPaHsATh OmeKy HajJ pedenkoM. Takum oOpazom, J1t000H mpuKa3 o
nepeaaye peOeHka He OyAeT CPOJHM KOHKPETHOMY HCIIOJIHEHMIO, a OyJeT MpocTo mepesaBaTth peOCHKa Ha
MIOTIEYEHUE TEeM, KTO MMEET 3aKOHHOE MpaBo Ha omneky. Ilpu oObMHOM M mpeamnonaraeMoM XoAe COOBITHIM
cypporatHasi MaTh (PM3MYECKH TepeaeT pebeHKa MpeanonaraeMbiM pOIUTENSIM (MJIH Yepe3 MOCpPeTHIKA) U
MOJTyYaeT IJIATEXKU OT MpearojaraeMpIX poauTenel (WM MOCPEeJHUKA) B pacCPOUKY HIIM IpH Tiepeaade pe-
OeHKa B KauecTBE KOMIICHCAIIUH 3a €€ PEIPOAYKTHBHbIC YCHUIIMS. DTOT CLEHApUH corjlacyeTcs C onpenelie-
HUEM NPOJaKU PeOCHKA 10 MEKAYHAPOIHOMY IIPaBy, KOIZa Lelb MepeAadd U JUYHOCTh BOBJICUEHHOI'O JIH-
[[a HE MMEIOT 3HauyeHus. TakuM 00pa3oM, CyNIECTBYIOT BECKHE OCHOBaHHs MMojaraTh, YTO KOMMEpPYECKOe
CYppOraTHOE€ MaTEpHUHCTBO MPOTHUBOPEYUT MEXIYHAPOJHOMY INpaBy U JOJDKHO OBITH 3amperieHo. HezaBu-
CHUMO OT TOT'0, IPUHUMAETCS JI 3TOT apryMEeHT, He00X0IUMO 00paTUTh BHUMAHHE HA JBA JIOTIOJTHUTEIBHBIX
coobpaxeHusa. Bo-TiepBbIX, SBISETCS M Mpojaxa JAeTed MpeloCyAUTEIbHON ¢ MOPajJbHONW TOYKH 3PEHHS,
TaK 4TO 3ampeT Bcerjga HeoOXxoauMm. M, BO-BTOPBIX, Kakue MOCIEACTBUS BICYET 32 COOOHM IMpeiaraeMblid
MHOT'OCTOPOHHHH JIOTOBOP, €CIM MOPAIBHBIA CTaTyC MEXIYHApOJHOIO KOMMEPYECKOTO CypporaTHOro Ma-
TEPUHCTBA OCTACTCSl HEOTPEIEICHHBIM?

BaxHO OTBETUTH Ha elle OJUH BOMpPOC: «SIBIsiETCS JIM MpoJaka JIeTel IpeoCyIUTENFHON ¢ MOpalib-
HOW Touku 3peHusn?» g monmamnsromiero OOJBIIMHCTBA JIOJIEH Mpojarh peOeHKa — 3HAYUT HHU3BECTH
ero/e€ 1o MpocToro 0OBEKTA, MPEBPALLEHNE B TOBAP B IOJIB3Y APYTOro YejIoBeKa. DTO O3HAYAET oOpalleHne
C peOEHKOM KaK CO CPEJICTBOM JIsl JIOCTHXKEHHUSI [IEJIM U TIPU STOM JIUIIUTh €r0 WIN €€ JJOCTOMHCTBA U JIU-
LIMTH €r0 WK €€ BO3MOKHOCTH I10JIb30BAaThCsl CBOMMH HEOThEMIIEMBIMH paBamMu. Ho Tak nu 3T0 Ha camMoMm
nene, Koraa pedeHKa MepefaroT 10 JOroBOpY CypporaTHOro marepuHctsa? Bymymime ponutend, KOTOpble
OOBIYHO TPATAT 3HAYMTEIbHBIC (PMHAHCOBBIC W IMOIMOHAIBHBIC PECYpChl Ha obOecrieueHue 0e30MacHOCTH
pebOeHka, 0e3ycioBHO, OleHIT pebeHka. Ha camMom jesie oHM, BEpOSITHO, CUMUTAIOT pedeHka OeciieHHbIM. bo-
Jiee TOro, OHU OYAYT CTPEMUTHCS JIIOOUTH U 3a00THTHCS O PeOCHKE U OXPaHATh €r0 MU €€ pa3BUTUE. TakuMm
o0pa3zom, B TO BpeMs Kak MpoJaxka pedeHKa B IeJsIX IKCILTyaTallul SIBHO MPEIOCYTUTEIbHA, ONBIT CYppo-
ratHoro pebeHka OyJieT CYIIECTBEHHO JIPYT'MM U, BO3MOXHO, OIPAaBJAHHBIM C MOPAJbHON TOYKH 3pPEHUSI.
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Moxet OBbITh, IeTI0 B TOM, YTO MEXKIYHAPOIHOE MPABO 3aHSIO YPE3MEPHO MPOTEKIUOHUCTCKYIO MO3HLIUIO?
370, B CBOIO OYepelb, [IOJHUMAET BOIIPOC O TOM, SIBJSCTCS JIM aOCOJIIOTHBIN 3alpeT Ha MpOoAaxy AeTeil B
COOTBETCTBUU C MEXIYHApOIHBIM IPABOM MOPAJIBHO OIpPaBAaHHBIM? DTOT BONPOC IMOPOXKAAET CIOXKHBIE
mpo0JIeMbl, Kacalourecss HEOTHEMIEMOCTH PBIHKA, TO €CTh 0OCTOSATENBCTBA, MPH KOTOPHIX 00BEKT/BELIb HE
JOJDKHBI IIOJUIEXkKATh Mepeaade B COOTBETCTBUH C PBIHOYHBIM MEXaHU3MOM. JleTalbHOE paCCMOTPEHHE ITOTO
BOIIPOCA 37IeCh HE TpeOyeTcsi, TOCTaTOYHO cAenaTh Tpu HalironeHust. Bo-nepBbIX, HEYAUBUTENBHO, YTO Cpe-
JTY DKCIIEPTOB HET €IMHOTO MHEHUS OTHOCUTENBHO 3TUYHOCTH KOMMEPUECKOTO CYppOraTHOTO MaTepHHCTBA.
Bo-BTOpBIX, apryMeHT O TOM, YTO 3Ta MPaKTHKA MPeIoCyIUTeIbHa C MOPATLHON TOUKH 3peHHs, 0OBIYHO CO-
CTOUT M3 CIEYIOIUX JIEMEHTOB: HE3aBUCHUMO OT HAMEPEHHUIH CTOPOH KOMMEPUYECKOE CyppOraTHOE Mare-
PHHCTBO MO-TIPEKHEMY OTHOCUTCS K PeO€HKY KaK K CPEACTBY IUIsI AOCTIDKEHUS LIEJIM U T€M CaMbIM HOAPHI-
BaeT TOCTOMHCTBO, COTJIACHO KOTOPOMY BCE JIIOJIM MMEIOT HEOThEeMIIEMYI0 LIeHHOCTh [21; 62]. PriHOK co3na-
HUSL JIeTeH TaKoke CO3[4aeT PUCK TOTO, YTO MPENINOYTEHHE OTHACTCS ONPEAETICHHBIM aTpuOyTaM, TaKUM Kak
1101, paca, LBET JIMLA, HHTEJUIEKTyallbHble U (Qu3nyeckue criocoOHocTH. Ha 1eHHoCcTh cypporatHoro peGeH-
Ka MOXKET BIIMSTh HAJWYHE WIM OTCYTCTBHE 3TUX aTpuOyTOB. [IpMHIMITBI JOCTOMHCTBA U PaBEHCTBA, BO3-
MO>KHO, HaXOJATCSI MOJ YrPO30i, KOTrJa PHIHOK NPUAACT (UHAHCOBYIO LIEHHOCTh UYEJIOBEUECKOW KU3HH U
(U3MYECKUM WM MHTEIUIEKTYaJIbHbIM XapaKTepUCTUKAaM. B OTBET CTOPOHHHKH KOMMEPYECKOTO Cypporart-
HOTO MaTEpUHCTBA OTBEYAIOT CIEAYIOIUM 00pazoM. Bo-mepBbIX, Uest O TOM, YTO KOMMEPUYECKHE CXEMBI
CYppOTaTHOTO0 MaTEepUHCTBA YIPOXKAIOT IOCTOWHCTBY JETEH, SBISETCS aOCTPaKTHBIM apryMEHTOM, KOTOPBIH
ClIelyeT 3aMEHUTh ACHCTBUTEIBHBIMU HAMEPEHHUSMH CTOPOH M (PAaKTHUECKHM OOpalleHHeM C peOEeHKOM
ero/e€ mpeamnonaraeMelx ponutenei. Mbl BBIOMpaeM CBOMX MApTHEPOB M Pa3MHOKAEMCSI TIOJIOBBIM IIyTEM, a
HE TEXHOJIOTHYECKH; B-TPETHHUX, TAKUE OMACEHHUs] MOTYT OBITH MPEOJOJICHBI PETYIMPOBAHMEM U UYTO, B JIIO-
OoM ciryuyae, KOIUYECTBO COTJIALICHUI O CyppOraTHOM MAaT€pPUHCTBE HACTOIBKO MaJIO, YTO HE IPEACTaBIISET
peaNbHOM yrpo3bl JOCTOMHCTBY M PaBeHCTBY. ONHAKO pealbHOCTh TaKOBA, YTO YUYEHBIE M MPAaBO3ALIUTHUKH
OyIyT NpOJOIKATh 3aHUMATh Pa3HbIC MO3MIUKM B OTHOIICHUH MOPaJ KOMMEPYECKOTO CyppOraTHOTro MaTte-
PHUHCTBA.

C TOUYKM 3peHHs JaHHOTO aHAJIN3a, B [IEHTPE BHUMAaHHA KOTOPOTO HAXOIUTCS MEXIYHapOJHOE MPABO B
00JIacTH MMpaB YeNoBEKa, PELICHHE 3TOTO BOMPOCa HE UMEET PEIIAIOIIEro 3HaYCHUs IO IBYM MpuiuHaM. Bo-
MEPBBIX, KaK YTBEPIKIAIOCH BBIIIE, MEXKIYHAPOAHOE MPAaBO B 00JIACTH MIPaB YEIIOBEKA CUUTAET JIIOO0YIO MPO-
Jaxxy peOeHKa MOPaJIbHO MPEAOCYAUTENbHON. Bo-BTOPBIX, Aaxe ecnu Obl ObUIA IPUHSTA IPOTUBOIOI0XKHAS
TOYKA 3pEHUs U MPoaXka IeTel cUuTasach Obl ONPaBIAHHON C MOPAIILHON TOUKH 3PEHHS, PEaTbHOCTh TaKO-
Ba, YTO 3aIlPETUTENbHBIE TOCYAaPCTBA MOTYT 3alIPETUTh 3Ty MPAKTHUKY. DTO CBA3aHO C TEM, YTO TOCYJapCTBa
HUMEIOT IIMPOKHE TIOJTHOMOYMS TI0 OTPaHMYCHHUIO IIPaB Ha OCHOBE 001IecTBeHHOI Mopanu. Kak nosicHsercs B
Cupaky3cKkux NpUHLMIAX, XOTsI 0OLIECTBEHHAs MOPaJlb MEHSETCS CO BPEMEHEM U B Pa3HBIX KyJIbTypax, roc-
yIapcTBa MOJIB3YIOTCS «OTMpPEJeIEHHON CBOOO0H YCMOTPEHUS», KOT/Ia CChIIAIOTCS Ha «OOIIECTBEHHYIO MO-
paib Kak Ha OCHOBaHHWE I OrpaHHU4eHus npaB yenoBekay [13]. Kommepueckoe cypporaTHoe MaTEpUHCTBO
110 OTHOLICHUIO K OOILIECTBEHHON MOpaM MOYTH HaBEpHsKA MONaAeT B cepy NeHCTBUS 3TOr0 MOHUMAHUSI.
@DaKTUYECKH 3TO 03HAYAET, YTO 3alPETUTEIbHbBIE FOCYAapCTBa MOI'YT 0OOCHOBAaTh CBOIO MO3HMLMUIO KAaK MU-
HUMYM JBYMS IPUYMHAMHU: 3aIIPETOM Ha Mpojaxy neteil B coorBercTBuU ¢ KIIP u ®akynpraTHBHBIM Mpo-
TOKOJIOM HJIM MX COOCTBEHHBIM IPABOM, 3alPEIIAIOIIMM 3TY NPAKTHUKY IO COOOPaKEHUSIM OOILECTBEHHON
MOpaJH.

o cux mop Mbl 00CYXAamy MOCHAEACTBUS MEKIYHAPOAHBIX KOMMEPUYECKHUX COTJIAlIeHuil 1 IpaB pe-
OeHka. BaxxHo ymoOMSIHYTh W TIpaBa cypporaTHoi marepu. B xone oOcyxaeHus mpas Oynylux poauTenci
OBUIO Pa3bSICHEHO, YTO MPABO HA HEMPUKOCHOBEHHOCTh YACTHOW HU3HM JIAeT JIMLAM IPaBO BCTYNATh B JIHY-
HBIE OTHOIIEHHUS C TeNbI0 TPOJIOJDKEHHsI pojia. TakuM 00pa3oM, pelieHre KEHIUHBI 3aKII0UYUTh KoMMepUe-
CKO€ COTJIAllIeHHe O CyppOraTHOM MAaTEepPHHCTBE Oy/eT 3allUIIeHO e¢ MPaBOM Ha HENPUKOCHOBEHHOCTH
YaCcTHOM >KM3HU. MexayHapoaHOe MpaBo B 00JIACTH MPaB YeIOBEKa NMPEJOCTABISET KEHIIMHAM PETPOAYK-
TUBHYIO aBTOHOMHUIO, U JIt00asi OIBITKA OTPaHUYUTh €€ JI0JDKHA OBITh ONpaBAaHa Kak pasyMHas BO BceX 00-
CTOsITENbCTBAX. J[Ba apryMmenTa, 0ObIYHO NMPHUBOIVMBIE B ONPAaBIaHUE 3allpeTa Ha KOMMEPUYECKOe cypporar-
HOE MaTEpUHCTBO, 3aKJII0YAIOTCS B CIEAYIOMIEM: 1) Takue JOTOBOPEHHOCTH SIBISIFOTCS SKCIUTyaTaTOPCKUMU,
U cOorJlacHe CyppOraTHOW MaTepy HE MOXKET CUMTATHCSI CBOOOIHBIM H MOJHOCTHIO OCO3HAHHBIM; 2) Jake IpU
OTCYTCTBHH JKCIUTyaTallMX MO-TIPEKHEMY HCIIONB3YIOTCS TOJBKO JKEHCKHE PETPOIYKTHBHBIE CUCTEMBI H TEM
CaMbIM TIOJIJIEPKUBAETCS TEH/IEPHOE HEPABEHCTBO. BhIJiep)KUBaeT JIn Kakoi-Tiu00 M3 ITUX apryMEHTOB MPO-
BepKy? SBISAIOTCS M MEXIyHapOIHbIE KOMMEPYECKHE COTJIAIIEHUs] O CyppOraTHOM MaTepHHCTBE 00s3a-
TENBHO JKCcIuTyataTopckuMu? KOHBEHIMS O JIMKBUIAIWHU BCeX (HOPM TUCKPUMHHAIIMA B OTHOIICHHH YKEH-
IIMH KOHKPETHO HE 3alpelnaeT dKCILTyaTaluio sxeHimH [22]. Takum 00pa3om, eciii rocy1apcTBo 3anperniaet
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CyppOTaTHOE€ MaTepMHCTBO Ha TOM OCHOBAHHH, YTO 3TH COTJIAIICHUS SBJISIOTCS (MM MOTYT OBITh) 3KCILTya-
Tanuen JKEHIIWH, MOCIEIYIolee BMEIIATeNbCTBO B IIpaBa IPEIIONaraeMblX pPOIUTENEH NOKHO OBITh
OIIPaBaHO Ha TOM OCHOBAaHUH, YTO OBIO HEOOXOOMMO 3aIIUINATh OOLIECTBEHHYIO HpaBCTBEHHOCTh. Ho
00513aTeNbHO JIM TaKUe JOTOBOPEHHOCTH SIBIISIIOTCS DKCIUTyaTaTopckumu? B mocnennue rogpl HabmomaeTcs
3aMETHOE YBEJIMYECHUE YUCIIa MEXAYHAPOAHBIX KOMMEPUYECKHX COIJIAILCHUN O CyppOraTHOM MaTepUHCTBE,
ocoOexHo B MHanu u B moctcoBeTckux crpanax. CypporaTHele MaTepy, KOTOPbIE y4acTBYIOT B HHUX, HEH3-
MEHHO TNpUHAUIeKAT K 0oJiee HU3KOMY COLMAIBLHO-DKOHOMHYECKOMY ITOJIOKEHHIO M TONYYaroT 32 CBOU
yCIYTH 3HAYUTENBHO MEHBILE, YeM, Hanpumep, skeHIIuHbl B CLIA. fABnsercs mu sta auddepennupoBanHast
oIIaTa SKCIUTyaTaTopckoi? MopaipHOE BO3MYIIEHHE MOXKET MOJNHUTHIBATH apTyMEHT O TOM, YTO WHAWK-
CKUM JKCHIIMHAM HE CJIeAyeT IUIATUTh MEHBIIE 3a MPEJOCTaBICHUE TOH K€ «YCIyI'M» U JOCTaBKU TOTO XKe
«mpoaykTay». JIornka 3Toro aprymenTa, 0JJHaKo, clienana Obl 9KCIUTyaTaTOPCKOH M00YI0 MPaKTUKY B pa3BU-
BAIOLICHCS CTpaHe, 32 KOTOPYIO IOIYy4YalOT MEHbIIEe BO3HATPAXIEHHUE, YeM B Pa3BUTOHM CTpaHe, U TpeOyro-
LIyIO 3ampera. DTO HE MPAaKTUYHO M HE TOYHO. MHOIME XEHIIMHBI B Pa3BUBAIOILUXCS CTPAHAX IOIYydYaroT
BBITUIATHI IO MEXTyYHAPOJHBIM COIJIAIIEHUAM O CyppOraTHOM MaTEPUHCTBE, KOTOPbIE 3HAUUTENBHO MPEBBI-
LIaI0T MECTHBIE CTaBKU 3apabOTHOM MJIaThl M 00ECIIEYHBAIOT STHM JKEHIIUHAM M UX CEMbSIM 3HAUYUTEIbHYIO
(uHaHCOBYIO MOAECPKKY. Takue 10OroBOPEHHOCTH HE MOTYT CUUTATHCS SKCILIYyaTaTOPCKUMHU, €CIIH COTJIacHe
KCHIMHBI SIBJISIETCS CBOOOTHBIM M TIOJIHOCTHIO OCO3HaHHBIM. OJHAKO JaHHBIC YKa3bIBAIOT Ha CEPhE3HBIC
HEJOCTaTKH B MPOLECCE, BEAYIEM K COTJIallIEHUIO O CyppOTraTHOM MaTepUHCTBE, U MPEATNOoIaraioT, YTo Cyp-
poratHsle MaTepy MOTYT OBITh HE ITOJHOCTHIO HH(OPMHUPOBAHBI O CBOUX MPABaxX MM 00S3aHHOCTSIX IO 3TUM
KOHTpakTaM. Hampumep, pacnpocTpaHeHbl cooOmeHnss 00 OTCYTCTBHM HE3aBHCHUMBIX KOHCYJIbTAlMH WU
MIEPEBOUMKOB JIJIsl CYppPOraTHRIX MaTepel B pa3BUBAIOLINXCS CTpaHax, KOTOPbIE YacTO HEIrPaMOTHBI U MOJ-
MUCHIBAIOT OTOBOP Ha SI3BIKE, KOTOPOrOo OHA HE MOHUMAET. TPyaHO MpeacTaBUTh, KaK COIJIACHE B ATHX 00-
CTOATENBCTBAX KOTIa-Ir00 MOTIIO OBITE CBOOOIHEIM [14; 749].

Ho Bcerna nm MexayHapOAHOE COTJAIICHUE O CyppOraTHOM MaTepUHCTBE C KEHIIMHOW U3 Ooliee HU3-
KOTO COIMaJIbHO-KOHOMHYECKOTr0 MOJOKEHHUSI B Pa3BUBAIOIICHCs cTpaHe OyzeT sKkciuryaratropckum? Cto-
POHHHKH 3TOH NMPAKTUKU YTBEPXKIAIOT, YTO PUCK HKCILTyaTallld MOXKHO CHH3UThH C IIOMOIIBIO PEryIHpOBa-
Hus. JleicTBUTENBHO, OIMH MCCIIEA0BaTENb OTCTAUBACT MOAXO0J, OCHOBAaHHBIN Ha MCIIOJIb30BAaHWU HPUHIIH-
MOB CHPaBEIIMBOI TOPTOBIHM, NPUMEHAEMBIX Ha MEXIyHapoIHOM pbiHKe kode [23; 111]. Teopernueckn
peryIupoBaHue MOXET YMEHBIINTh PUCK dSKCIUTyaTanuu. OIHAKO Ha MpakTUKE ObUIO OBl pa3yMHO YCO-
MHUTBCSI B CIIOCOOHOCTH Pa3BUBAIOIIMXCS TOCYIAPCTB KaK CO37aBaTh, Tak M 3(P(PEKTUBHO 00ECTIeYnBaTh CO-
OmoaeHue He00X0ANMOW HOPMAaTHBHO-TIPaBoOBOi 0a3bl. OMBIT B 007aCTH MEXIyHAPOJAHOTO YCHIHOBJICHUS,
KOIJja MHOTHE Pa3BHBAIOLIMECS] TOCYIapCTBa HE B COCTOSIHUM 3()()EKTUBHO pPEryimpoBaTh 3Ty NPAKTHKY,
MOJTBEPXKIAET 3Ty TOUKY 3peHMsA. PeanbHOCTh TaKoBa, YTO MEPHI, HEOOXOAUMBIE ISl 0OECTIEUEeHHUs TOrO,
YTOOBI JKEHIIMHA TPEIOCTaBIIIa CBOE MOTHOCTHI0 HH()OPMHUPOBAHHOE U CBOOOHOE COTJIACHE, SIBISIOTCS CYy-
miecTBeHHbIMU. 1115t oOecriedeHust 3P PEKTUBHOCTH STHX MEp HEOOXOANMO BBIICIHUTH 3HAYUTEILHBIE PeCyp-
cbl. ['ocymapcTBa MOTYT He pacnojaraTbh 3TUMH PECYPCaMH M/MIM MOTYT OBbITh NPENATCTBUSA I UX MPUHS-
THSI, TOCKOJIBKY OHH yBEJIHYaT CTOUMOCTh KOMMEPUYECKOI'O CYypPPOraTHOIO MaT€pUHCTBA M TEM CaMbIM CHU3AT
CPaBHUTENbHbBIE I[EHOBHIE MPEHMYIIECTBA, KOTOPHIMH B HACTOAIIEE BPEMs IMOJB3YIOTCS pPa3BUBAIOIIUECS
rocyJapcTBa.

Takum 00pazoM, XOTS MEXIyHapOAHOE KOMMEPUYECKOe CypporaTHOe MAaTEpHHCTBO caMo IO cebe He
MOJKET OBITh IKCILTYaTaTOPCKUM, Y TOCYJapcTBa OyAyT pa3yMHbIe OCHOBAHUS JJISl OTKa3a B IPU3HAHUHU ITUX
JIOTOBOPEHHOCTEH B OTCYTCTBHE JIOKAa3aTelbCTB HAMMYMSL d(P(PEKTHUBHBIX MEXaHU3MOB, 00€CTICUMBAIOIIIX
cBO0OJHOE W MH(OPMHUPOBAHHOE COIJIACHE CYPPOTraTHBIX Marepel. DTo NpeAsoKeHue, 0OJHaKo, He TpeOyeT
3arpera MEeXIyHapOJHOTO KOMMEPYECKOr0 CypporaTHOrO MaTepUHCTBA, a TOJILKO MPUBEPKEHHOCTH P eK-
THBHOMY PETYJIHPOBAHMIO, TIPU 3TOM OTIENbHbBIE TOCYIapCTBa OCTABISAIOT 3a cO0O0M MPaBO OTKA3aThCs MPH-
3HaBaTh COTJIALICHUS O CyppOraTHOM MaTepHUHCTBE B TOCYAapCTBax, IJ€ €CTh pa3yMHbIE OCHOBAaHUS TOJa-
raTh, YTO COTJIACHE CYpPOTaTHBIX MaTepell MOXKET He ObITh CBOOOAHBIM U MOJTHOCTHIO HH(OPMHUPOBAHHBIM.

TlocnenHuii TUCKYCCHOHHBIA BOIIPOC, KOTOPBIA Mbl pacCMOTPHUM B paMKax JIaHHO# ctateu: «llomnep-
KUBAIOT JIU KOMMEPUYECKHE MEXaHU3MBbl CyppOraTHOrO MaTEpUHCTBA IE€HAEPHOE HepaBeHCTBO?» s 3Kc-
nepToB-GEeMUHUCTOK, Takux Kak JleOpa Cari, koMMepuecKoe CypporaTHOe MaTepUHCTBO (MM «OepeMeH-
HOCTb IO KOHTPAKTY») HETPHUEMIIEMO C MOPAIBbHON TOYKH 3pEHUS, TOCKOJIBKY OHO MOIJEPKUBAET TeHJIEP-
HO€ HepaBeHCTBO [24]. DTOT apryMeHT OCHOBaH Ha TPEX OCHOBAaHHUAX. BO-TIEPBBIX, KOMMEPUECKHE CXEMBI
CYyppOTaTHOr0 MAaTEpUHCTBA CIIOCOOCTBYIOT «PACIIMPEHHIO JIOCTYIA K KEHCKOMY TEIy W KOHTPONIO HaJ
HUM. DTH CX€MbI OOBIYHO TMPEeayCMATPUBAIOT 3HAUMTENbHBIM KOHTPOJb HaJl 00pa3oM KHU3HM >KEHIUH BO
BpeMsi OepeMEHHOCTH; TPEOYIOT MPOXOXKACHUS PA3IMYHBIX TECTOB M NPEJyCMAaTPUBAIOT MpepbIiBaHue Oepe-
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MEHHOCTH, €CIId, HallpuMep, CypporaTHas MaTh UMEET OTPUIATEILHBIA PE3yJIbTaT aMHHOIICHTE3a WU BhI-
HammBaeT MHorortoaue. s Cail mpobieMa 3akiirodaeTcss He B TOM, YTO KOHTPAKT «JaeT KOHTPOJb HaJI
Yy)XHM TEJIOM», & B TOM, YTO TEJ0, KOTOPOE «KOHTPOIHPYETCS», MPHHAIICIKHUT KEHIINHE B 00IIEeCcTBE, KO-
TOPOE MCTOPUYECKH MOJIYHHSIIO KEHCKUE MHTEPEChl MHTEpECaM MYXKYHWH, B IMIEPBYIO OYePe/lb MOCPESIACTBOM
CBOETO KOHTPOJIS HaJ KEHCKOW CEKCyallbHOCTHIO W pernpoaykuueii [24]. Bo-BTOphIX, KOMMEpYECKHE MeXa-
HU3MBI CYppPOTaTHOrO MaTEPHHCTBA YCUIIMBAIOT HETATHBHBIC CTEPEOTHUIIBI O KEHIMUHAX KaK O «IETCKUX Ma-
IIMHAX». B-TpeThUX, 3T MEXaHU3MbI CO3/Ial0T PUCK TOTO, YTO «MATEPUHCTBO OYJET ONMPEACIATHCS C TOUKU
3peHUs TEHETUYeCKOro Marepuana» [24]. Taxke B cyeOHBIX MOCTAHOBICHHUSIX U KOMMCHTAPHSIX K OTI[OB-
CTBY HE MPHUHUMAET BO BHUMaHHE YHUKAIBHBIA BKJIAJ )KCHIIUHBI BO BpeMsl OepeMeHHOCTH B co3iand]. Ta-
KHM 00pa3oM, KOMMEPUYECKOe CyppOoraTHoe MaTepHHCTBO HETPHEMIIEMO C MOPAJIbHOM TOYKH 3pPECHUS, TMO-
CKOJIBKY OHO TOJIJICPIKUBACT 3TO HEPAaBEHCTBO. HeyIMBUTENEHO, YTO IPYTHe SKCIIEPTHI CIIOPAT U yTBEPK1a-
0T, YTO CyppOTaTHOE MaTEPUHCTBO, HA0OOPOT, MOXKET PACIIUPUTH BO3MOXKHOCTHU JKEHIIUH, YTO YKCHIIHHBI,
BBICTYMAIOIINE B KAYECTBE CYPPOTaTHBIX MaTepei, He COKAICIOT O TOM, YTO OHM y4acTBOBAIM B 3TOH Tpak-
TUKE, U YTO PETYJUPYIONIMNA MOIXO CO CTOPOHBI TOCYJapCTBa MOXKET PEUIUTh MPOOJIEMY SKCIUTyaTarl|u
xeHckoro Tena [25]. Ham HeT HeoOX0oauMOCTH peliaTh, Kakas MO3UIHs SBIsieTCs OoJiee yOeauTebHOM, To-
CKOJIbKY PEaJbHOCTh TAKOBA, YTO, KaK U B Cllyyae ¢ IMpaBaMU JeTeH, MOpalIbHbIC BO3PAKEHUS MTPOTHB ITOH
MPaKTUKUA JOCTaTOYHO OOOCHOBAHBI, YTOOBI TOAMNAAATH MO/ YCMOTPEHHE TOCYAapCTBa, 3alpelaroliero
KOMMEPUYECKOE CYyppOraTHOE MaTepUHCTBO Ha OCHOBE OOIIECTBEHHON MOpaIIH.

Buvisoowi

Taxum 006pa3oM, HE3aBUCUMO OT TOTO, PACCMATPHUBAETCS JIU 3TOT BOIPOC C TOUKH 3PEHUS PeOCHKA WU
CypporaTtHoil MaTepy, MHOTOCTOPOHHUI IOTOBOP CTaJIKUBAETCS CO 3HAYUTEIBHBIMU MPEnsATCTBUsIMU. Jlaxe
€CIIM TaKOM AOroBop OyJeT 3aKiIr0ueH, HE3aBUCHMO OT TOro, OYZET JIM OH 3alpeTUTENbHBIM WM Pa3pellu-
TEJIbHBIM, HOTpeOyeTcsl 3HAUUTEeNIbHOE BpeMs Ul IEPErOBOPOB M COCTABJIECHUS NpoekTa. Takum oOpaszom,
roCyJJapcTBa JOJDKHBI pa3paboTaTh IPOMEXKYTOUHBIA OTBET, COOTBETCTBYIOIIHA X MEXIyHApOAHBIM 00s13a-
TENbCTBAM B 00JIACTH MpaB YenoBeka. Kak Torna Mo>keT BBITIISIIETh 3TOT OTBET?

Ecnu rocynapcTBo 3amperaeT KOMMEPUECKOe CypporaTHoe MaT€pUHCTBO B Ipeeax CBOSH IOPUCAMK-
LUK, 3TO JAOJDKHO COMPOBOXKIATHCS dPPEKTUBHBIMUA MEpPaMH, HPEISITCTBYIONIMMHU MPAKTHKE 32 MpeleiaMu
€ro rpaHuil. B HEKOTOPBIX IOPUCAUKLUAX AETSIM, POXKIECHHBIM B COOTBETCTBUU C TAKMMH JOTOBOPEHHOCTS-
MH, 3aIllPELIaeTCs BhE3/ B 3alPETUTENIFHOE TOCyIapCTBO. DTOT NOAXO[ MOTEHIMAIBHO JeNlaeT peOeHKa JIn-
oM 0€3 rpakIaHCTBa U MOJHUMAET CI0XKHBIE BOIIPOCHI, KAacaroluecs yxoaa 3a peOEHKOM U TOTrO, YTO OTBE-
YaeT ero/ee HaWIyYIINM HHTepecaM. Kak TONBKO MEXIyHapOIHOE CypporaTHOE MATEpPHHCTBO 3allIO0 TaK
JlalieKo, B WHTepecax peOeHKa HeM3MEHHO OyAeT OcTaBaThbCs CO CBOMMHU OYyAYIIMMH POIUTEISIMU (€CiH
TOJILKO TECTAI[IOHHAsl MaTh HE KelaeT 3a00TUThCS O peOEHKeE), TOCKOIbKY €AMHCTBEHHBIMHU APYTMMHU BapH-
aHTamMu OyayT IIpUEMHAasi CEMbs WJIM YChIHOBJIEHHE. FIMEHHO B 3TOM KOHTEKCTE COTPYIHUKH UMMHUTPAITUOH-
HOW CITyOBI, CYJIbl WM JUIJIOMATHYEeCKUE NEPEroBOPhI, KaK MPaBUIIO, pa3pelialoT peOeHKY Bhe3JI B 3arpe-
TUTEJbHOE ToCcyAapcTBO. Takoil «cOoi» SBHO MpoOJieMaTHUEH, a TAKXKE MMOTEHIUAIBHO HECOBMECTHM C JIO-
ObIM 0053aTENbCTBOM IO 3aIIMTE JKEHIIMH OT SKCIUTyaTallMy W 3alpeTy Ha Mpojaxy aereil. B pesymbrare
HBIHEIIHUI TOXO0]] SABJISETCS HEYCTOWYHMBBIM M 3allPETUTENbHBIC TOCYIapCTBa JOJDKHBI IPUHATH Ooee d¢-
(beKTHUBHBIC MEpBI Ul CACPKUBAHUS M OIPAaHMUYCHHS BO3MOXKHOCTEH JIIO/IEH BCTYNaTh B MEKAyHapOIHbIE
KOMMEPUYECKHE COTJIAIICHUS O CyppPOraTHOM MaTepHHCTBE.

OT0 MOXET BKIIIOYATh B ce0s HECKOJIBKO MHUIIMATUB, U3 KOTOPHIX 00pa30BaHKe U MOBBIIICHHE HHPOP-
MAaIMOHHOM OCBEJIOMIIEHHOCTH, BO3MOXKHO, SIBIISIIOTCS HanOoJiee BYKHBIMU U B HACTOsIIIEE BpeMs HauMeHee
Pa3BUTHIMH IpoUEAypaMu. B 3anpeTUTeNnbHBIX rocy1apcTBax O4eHb Majlo OO0LIe0CcTyTHOW HH(OpMauu O
cTaTyce WIH MpoOJIeMHOM XapaKTepe 3TUX JIOTOBOpEHHOCTEH. Jlaxke MpoCThie Mephl, TAKHE KaK CKOOPANHU-
poBaHHBIE 00pa3oBaTeNbHbIC KAMIIAHWU B COYEeTaHUH ¢ MH(OpMaIyel, pa3MelieHHOH B a3poropTax, MoJu-
KJIMHHUKAX, OOLIECTBEHHOM TPaHCHOpPTE, oOecredaT OCBEIOMIICHHOCTh OTCHIHMATBHBIX POJAUTENIEH O COOT-
BETCTBYIOIIIEM 3aKOHE.

Bo-BTOpBIX, CyIIeCTBYET OYEHb OTPAHUYEHHOE PETYIHUPOBAHIE areHTCTB, KOTOPbIE COAEHCTBYIOT MEXK-
JTYHapOJIHBIM JIOTOBOPaM O CyppOTraTHOM MaTepuHCTBE. B HacTosIiee Bpemst CyIecTBYIOT CHIIbHbIE (PUHAH-
COBBbIE CTUMYJIBI [T OKa3aHUsI MOMOIIM NapaM (M OTAETBHBIM JIMLAM) B 3aKJIIOUEHHH MEKIYHAPOIHBIX CO-
[JIAIeHd O CypporaTHOM MaTepuHCTBe. OJHAKO 3TH CTUMYJBI MOTYT OBITh OTPaHHYEHBI, €CITH TaKHe
areHTCTBA CTOJIKHYTCSl C TIEPCIIEKTUBON (PMHAHCOBBIX CAHKIIMH 32 CBOE Y4YacTHE B ATHX JIOTOBOPEHHOCTSIX.
3anpeTuTenbHble TOCYJapcTBa TaKKe JOJDKHBI MPHUHATH MEPBI, YTOOBI YMEHBLIUTH CTUMYJIBI A7l Oy IyLIHX
ponuTenel BCTymaTh B MEXAyHapOJHbIE KOMMEpUYECKHE COTJIAIIeHHS O CypporaTHoM marepuHcTBe. OHH
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MOTYT BKJIIOYATh B ce0s MONPABKU K PETYIMPOBAHUIO BHYTPEHHUX allbTPYUCTHYECKUX MEXaHHU3MOB Cyppo-
raTHOTO MAaTE€PUHCTBA, a TAK)KE YCHIHOBJIECHUS U MaTPOHATHON CEMbH, KOTOPBIE YacTO HEOIPaBIaHHO oOpe-
MEHUTENHFHBI U CO3AAI0T Hepa3yMHBIE YCIOBUS ISl OYAYyIINX poauTeNel, KoTopsle OepyT Ha cels 3a00Ty o
peOeHKe BHYTpH CTpaHbl [26].

BaxxHo oTMETUTH, YTO IUIS MOJHOHN peanu3aluy Mep MO MOBBIIICHUIO OCBEIOMIICHHOCTH U CHIDKCHHS
CTUMYJIOB Ul BCTYIUICHHSI B TaKH€ COIVIALICHUs! MOTpedyercs BpeMs. TeM BpeMEeHEeM MOpPaTOpHil Ha KOM-
MEpYECKOEe CyppOraTHOe MaTepUHCTBO MOXKET OBITH PAaCIpOCTPaHEH Ha TeX, KTO YXKe 3aKJIIOYHI TaKHUe CO-
TTIAIIEHUST ¥ OKHIAaeT BO3BPAIICHUS WM HEIaBHO BEPHYJICS B CBOIO CTPaHy ¢ peOEHKOM. 311eCh OCTaeTCs
HEOO0XOIUMOCTb ONPENEJICHHSI IPAXKIaHCTBA AE€TEH U OTLOBCTBA B COOTBETCTBUH C MEXKIYHAPOJHBIM IIPAaBOM
B 00JIacTH TIpaB YETIOBEKA.

B mpenenax rpanun pemienre 00 otioseTBe U rpakaancTse KIIP nmpenycmarpusaet, 4to pebeHOK nMe-
€T NIPaBO Ha COXPAaHEHHE CBOETO rpaxaaHcTBa. K coxxaneHnuro, B HeM HE COOEP)KUTCS YKAa3aHUM OTHOCUTENb-
HO TOT0, KaK JOJDKHO OINpENeNsThCcA IPaxIaHCTBO pebeHka. KomureT mo mpaBam peOeHKa Takke He pac-
cMmarpuBai 3Ty npobiemy. [leraapHoe 00CyKIeHNE 3TOTO BOMPOCa BHIXOAMT 3a paMKH JaHHOW ctaThu. Of-
HAKO JOCTaTOYHO OTMETUTbh, YTO JIF00ast OLEHKA IpakJaHCTBa peOeHKa OyJeT OCHOBBIBATHCS HA 3aKOHAX O
IPaXJAHCTBE KaK pa3pelIMTEeNIbHBIX, TaK U 3alpelaloliuX rocy1apcTB. MexnyHapoaHoe MyOanyHOoe PpaBo
HE JIaeT PEIICHHMsI 10 3TOMY BOIMPOCY, KpoMe TpeOoBaHUs, YTOOBI peOCHOK HE ocTaBajcs 0e3 IpaXJIaHCTBa
(370 OBLIO OBI HECOBMECTUMO C 0053aTEIILCTBOM COXPAHSATh IPaXKIaHCTBO PeOCHKaA).

Yro kxacaercs Bolpoca 00 OTIHOBCTBE peOEHKa, TO CYIIECTBYET Pl BO3MOXHBIX clieHapueB. Kak orme-
4aJjioch BBILIE, 32 PEOCHKOM MOXKET ObITh MPU3HAHO HAJIMUYUE A0 ISTH poauTenel u He MeHee Tpex. OqHako
KOTJ]a Mpe/roiaraéMble pOJUTETH MPUOBIBAIOT B 3alPETHTENBHOE TOCYIapCTBO, PEaJbHOCTh TAKOBA, YTO
MaKCHUMYM JIBa YEJIOBEKa CTPEMSTCS yTBEPIUTHCSA B KaUeCTBE POAUTENCH. DTO co31aeT AWIeMMy IUisl 3ampe-
TUTEJBHBIX FOCYJApCTB, IOTOMY YTO IPU3HAHKWE TAaKUX JIMI B KAUeCTBE poauTeaei Oyaer GpakTuyecku mos-
Jep)KUBaTh M CAHKIIMOHUPOBATH ACHCTBHSI, KOTOPHIC SIBISIOTCS HE3aKOHHBIMHU B COOTBETCTBHH C BHYTPCH-
HUM 3aKOHOJATEeNCTBOM (M, BO3MOYKHO, HECOBMECTUMBIMH C MEXAYHAPOIHBIM TpaBoM). OIHAKO MPOTUB
9TON AWJIEMMBI CIEeIyeT MPOTUBOIOCTABUTH TOT (akKT, YTO Kakoil Obl MOAX0 HH OBbLI NPUHST B OTHOIICHUH
OTIIOBCTBA TOCYAapPCTBOM, MOJIACPKUBAIOIINM 3anpeThl (W/uiu ero cynamu), ctaths 3 KIIP TpeGyer, 4ToObI
B MEPBYIO OYepe[b YUUTHIBAIUCH HAWJIYyYIIHE MHTEpechl peOeHKa. Pa3znnyHble MOAXOABI K 3TOW AMIeMMe
WUTFOCTPUPYIOTCS. HEKOTOPBIMU HeaBHUMU pemieHusiMu Cyna mo ceMeiiHbIM Jienam ABcTpanuu. B omHoi
CepuH AeJ CyIbsi ObUI TOTOB BBIAATH OyIyIIUM POAMTENSIM INPUKA3 O BOCIHMTAHUM, HO HE 3asBJICHUE O MpH-
3HaHWH MX OTIIOBCTBA. BocnuraHue ObLIO ONMpaBJaHHO KaK OTBEYAIONIMH HAWTYyUYIINM HHTepecaM peOeHKa,
MOCKOJIBKY OHO TapaHTHPOBAJIO, YTO KTO-TO HECET IOPUANIECKYIO OTBETCTBEHHOCTH 3a peOeHKa B ABCTpaJIuu
(B oOcTosTENBCTBAX, KOT/AA TECTAlMOHHAs MaTh HE NpEeANPUHUMAJa HUKAKUX IONBITOK BEPHYTh peOCHKa
noJ; ee orneky). OgHaKo Cybst He ObLI TOTOB MIPHU3HATH OTIIOBCTBO MPEJIOIAraéMoro OTIa, IOTOMY YTO 3TO
y3aKOHWIJIO OBl JIEMCTBUS, 3alpelicHHbIC HAIIMOHAIBHBIM 3aKOHOJATENBCTBOM U, CIE0BATENLHO, IPOTUBO-
pedaiuue myOIMIHOMY TOPSAAKY.

B npyrom nene npeacenaTenbCTBYIOMIUM Cy ksl TPUASPKHUBAJICS HHOW TOUKH 3pEHHMS M IPU3HAT OTLIOB-
CTBO Ha TOM OCHOBaHHUH, YTO 3TO OBUIO HEOOXOIMUMO JJISl CBEJICHNSI K MUHUMYMY BpeJia IeTsM (KOTOpbIe Obl-
7 Onu3Henamu) [26]. Ota mo3unys B 60JIbLIEH CTEIIEHH COOTBETCTBYET MEXKIyHApOJIHOMY MIpaBy B 00JacTu
[IpaB 4YeJIOBEKa, KOraa peOCHOK, POKACHHBIA B Pe3ysIbTaTe HE3aKOHHOM MPAKTUKH, HE JOJDKEH, €CIH 3TO
BO3MOYHO, HECTH KaKoe-JIMOo Opemsi B pe3yJsibTaTe ee He3akoHHOCTH. Ho Takoii moaxo/ mo-npexxHeMy cro-
COOCTBYET M Y3aKOHHBAET MPAKTHUKY, KOTOpAs sSBJSIETCS HE3aKOHHOW B COOTBETCTBUM C BHYTPEHHHM H, BO3-
MO>KHO, MEXIYHapOIHBIM IpaBoM. TakuMm o0pa3oM, XOTS 3TO MOXKET OBITh ONPaBAaHO Kak HE0OXoauMmasi
BpeMEHHast Mepa JIJIsl 3alIUThl HAWTyYlINX MHTEPEcOB pebeHKa, 3TO HEYCTOWYMBBIN M HE3aIUIEHHBIH MMO/-
XOJ.

Takum 00pa3oM, IpU OLIEHKE HAIJIC)KAIIEro OTBETa Ha MEXIYHapOJIHOE KOMMEPUYECKOE CyppOoraTHoe
MaTEpUHCTBO HEe HEM30€KHOCTh 3TOW MPAKTHUKHU, a €€ HPAaBCTBEHHOCTH OINPEJEIISET, CIEAYET JIU €€ TePIeTh
WK 3ampeniaTh. Bo-BTOPBIX, C TOYKH 3peHHs MEXAYHAPOJHOTO MMpaBa B 00JACTH MpaB YeloBeKa (KOTopoe
TaKXKe OTpaXkaeT ONpeAeJICHHBbIE MOpPAIbHBIE MPUHLMUIBI) MOXHO YTBEPXKIATh, YTO MEXKIyHAPOAHOE KOM-
MEpPYECKOE CypporaTHOE MAaTEPHUHCTBO JOJDKHO OBITH 3alpelieHo 0 OAHOMY M3 TPEX BO3MOXKHBIX OCHOBA-
HUI: 3TO paBHOCWIBHO MpOJaXe peOeHKa, CBSI3aHO C PUCKOM JKCIUTyaTalfell )KeHIUH, 0COOCHHO B pa3BH-
BaIONIMXCSI CTPaHax; W/WIN TO/IJIEP)KUBACT F'eHIEPHOE HEPABEHCTBO.

B-TpeTbux, uaest 0 ToM, 4YTO MPOCTOE PEryJINPOBAHUE MEKAYHAPOIHOTO KOMMEPUYECKOTO CyppOraTHOTO
MaTEpPUHCTBA SIBIISICTCS IPArMaTHYHBIM U (YHKIIMOHAILHBIM OTBETOM Ha JIMJIEMMBI, CBSI3aHHBIE C 3TOU TIpaK-
THUKOW, HeyMecTHa. HarmpoTuB, B r100aibHBIX YCIOBHSX, TIIE 3alpeT Ha 3Ty MPAaKTUKY OCTaeTcs HOPMOM, a
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HE HUCKITIOYCHHUEM, TOCYIapCTBaM, MPHUIEPKUBAIONIIMCS 3aIpeTa, MOXKET OBITh HEYMECTHO paTH(QUIIMPOBATH
MHOTOCTOPOHHHI JOTOBOP, KOTOPHI 00S3BIBAET WX MPHU3HABATH KOMMEPUYECKHE CyppOTaTHBIE COTJIANICHHUS,
3aKJIFOUYEHHBIE B Pa3pelINTeNIbHBIX IOPUCAUKINAX. TakuM 00pa3oM, MHOTOCTOPOHHEE pPerylnpoBaHue, naje-
KO HE SIBIISSCh MPAarMaTUYHBIM M (DYHKIMOHAIBHBIM OTBETOM, BPSJI JIU OYACT PeaTUCTUYHBIM BapUAHTOM B
TEKYIIEeH CHUTyalnd. 3anpeTUTEIbHBIN MOAX0 ABISETCS TOpa3no Oojee peaTuCTUYHBIM BapHaHTOM U OyIeT
COOTBETCTBOBATh MEXIYHAPOTHOMY IPaBY YEIIOBEKA, €CIIM OH MPHU3HAET, YTO KOMMEpPUYECKHE COTIIAIICHHUS O
CYyppOraTHOM MAaTEPHHCTBE PABHOCHIIBHBI MPOJIaKe peOeHKa. DTOT BHIBOJ] MOXKET HE YTCIIUTh TEX, Y KOTO
€CTh 3aKOHHOE ¥ MOHATHOE JKEJaHHe UMETh JeTeil. X sxenanue, oJlHaKo, HEe TPeOYyeT TEPITUMOCTH K IIPAKTH-
Ke, KOTOpast, BO3MOXKHO, ITO/IEP’KUBAET TeHIEPHOE HEPABEHCTBO M MOTEHIIHAIFHO HapyIIaeT mpaBa Cyppo-
raTHBIX MaTepel U AeTel, KOTOPHIX OHU POXKAIOT.
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M.A. CelinuHoBa

XaJabIKapaiablK KYKbBIK K9He KOMMEPIUAJIBIK CYypporar aHa:
TBHIIBIM caJly HeMece pyKcaT 0epy

CypporaT aHa Typajbl XalbIKapaJblK KOMMEPIISUIBIK KeTiciMAepIiH KapKbIHIBI JaMybl CyppOraT aHaltapIaH
TyFaH Oallajap/blH a3aMaTThIFbIHA KOHE KOMMEPLIMSUIIBIK Cypporar aHa 0ojy LIapTTapblHa COMKeC NyHUere
KeJIreH OaranapbIH oke OoybIHa, COHAail-aK cypporar aHajap/bl JJIeyeTTi KaHay MACeJIeCiHiH TybIHIaybIHa
KATBICTBI eieyJli STHKAJIBIK JXKOHEe KYKBIKTBIK JTHIeMManap TyIbsIpAbl. Makanaga quieMmanap MeMIICKETTiH
OCBI TOXIpHOere KaThICTHI THIMBIM Cally HEMece pyKcaT Oepy TCiIiH KOJIaHy KePEeKTiriH aHBIKTay YIIH ajaM
KYKBIKTapBl CAJIACHIH/IAFbI XaJIbIKapajblK KYKbIK OOBEKTHBI PETiHAE KapacTHIPBLUIFaH. ABTOP KOMMEPUHSIIBIK
cypporar aHa 0oJyabl TOKipuOe peTiHae HeMece OoJpKaMIIbl aTa-aHa Cypporar aHara TiKeled HeMece Jemial
apKbUIBI CypporaT aHa IIeKKeH HaKThl JKEKE IIBIFBIHAAPAAH THIC KAap)KbUIBIK CHIHAKbl TOJEHTIH KeliciM
petinze aHbIKTa#bl. XKeke emipre KoJl CYFbUIMAyHIBUIBIK KYKBIFBI CYpporaT aHa Typasbl KelliciM jkacacy
KYKBIFBIH KaMTHTBIHAH KeH el aWTbUIaabl. Aunaiiia, erep Oyl Oacka anamaapibiH KYKBIKTapblH KOpFay
JKOHE/HeMece KOFaMJIBIK MOpaJbJIbl KOpFay YIIIH KaeT 0ojca, MeMIIeKeTTep Oy KYKBIKTHI IIEKTEH anajibl.
byn Typreiia KOMMeEpIMSUIBIK cypporat aHa Ooisty OipHemre ceOenTepre OaiaHBICTBI ©3€KTi OOJIBII
TaObuIaabl. bipiHmriaeH, 6yi1 GanaHbl caTyMeH TEH JCM aiiTyFa TOJBIK Heri3 6ap. EKiHIINIIeH, KOMMEPIHUSIIBIK
cypporar aHa 00JIy MOpaJIbJIbIK TYPFBIIAH KOJANUCHI3 JCTeH Iaenaep 0ap, OMTKeHI 01 reHIepIiK TeHCI3MIKTI
kyuieiiteni. Cypporar aHanapAbl leyeTTi KaHayAaH JKeTKUTIKTI KOpFaybpl KaMTaMachl3 eTy KHBIH (acipece
dlfenep KemeHIlik cangapblHaH KOMMEPLUSUTBIK Cypporar aHa 0oJyFa »Hi KeliceTiH AaMymisl ennepae). Erep
OCBHI JOJETNEpIiH Ke3 KeNreHi KaObUIgaHca, OHJA XalbIKapallblK KYKBIK IIeHOepiHAe MeMJIEKEeTTepacH
KOMMEPIMSIIBIK CypporaT aHajblKKa TBHIHBIM caldynsl Tajan eryre Ooiaasl. COHbIMEH KaTap, erep Oy
Jorenziep Jaysiel OONBIN Kalca Jid, MEMIICKETTepre agaM KYKBIKTaphl CalachlHIAFbl MiHJETTEMENepiH
OpBIHIAy Ke3iHJe OepiireH, oylap KOMMEPUUSUIBIK CypporaT aHa 0oJiyFa TBIHBIM CalyJbl HETi3/ey YILIiH OChI
JoTIeTIiepre ceHe ajazpl. byl TYXKBIPBIM XaJbIKapalblK KOMMEPUVSUIBIK CyppoTraT aHAJIBIKTEl PETTEHTIH Ke3
KENIeH BIKTHMaJl KOIDKAKThl KelicIMIIapTKa eneyili acep eTefi, erep Oyi1 Taxipudere THIABIM caiMaca jKoHe
Oys okarjaliia XajblKapalblK ajJbTPYHCTIK CypporaT aHajblKKa [IeTeH CYPaHBICTBIH JKOKTBIFBIH €CKepe
OTBIPBII, OHBIH TAHIABUIBIFBI LIEKTEYITi O0JIaIbL.

Kinm co30ep: Gamamap KYKBIFBI, KOMMEPUUSIJIBIK CypporaT aHa, ajaM KYKBIFBI, XaJbIKapajblK KYKBIK,
XaJIBIKAPANBIK JKeKe KYKBIK, ofesiep KYKbIFBI, pyKcaT Oepy Tocill, THIMBIM cally TOCiIl, MEMIIEKeT.
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M.A. Seidinova
International law and commercial surrogacy: forbid or allow

The intensive development of international commercial surrogacy agreements has created serious ethical and
legal dilemmas regarding the citizenship of children born by surrogate mothers and the paternity of children
conceived under the terms of commercial surrogacy, as well as the potential exploitation of surrogate moth-
ers. This article examines these dilemmas through the lens of international human rights law to determine
whether a state should adopt a prohibitive or permissive approach to this practice. In the article, the author de-
fines commercial surrogacy as the practice or arrangement whereby the intended parent(s) pay the surrogate
mother, directly or through an intermediary, a financial reward in addition to the actual out-of-pocket expens-
es incurred by the surrogate mother. It is argued that the right to privacy is broad enough to cover the right to
enter into a surrogacy agreement. However, states may restrict this right if necessary to protect the rights of
others and/or protect public morals. In this context, commercial surrogacy is problematic for several reasons.
First, there are good reasons to believe that this amounts to the sale of a child. Second, there are arguments
that commercial surrogacy is morally unacceptable because it reinforces gender inequality. It is difficult to
provide sufficient protection against the potential exploitation of surrogate mothers (especially in developing
countries, where women often accept commercial surrogacy due to poverty). If either of these arguments is
accepted, then under international law states can be required to ban commercial surrogacy. Moreover, even if
these arguments remain controversial, provided to states in fulfilling their human rights obligations are such
that they can still rely on these arguments to justify a ban on commercial surrogacy. This finding has serious
implications for any potential multilateral treaty governing international commercial surrogacy, unless it pro-
hibits the practice, in which case its usefulness would be limited given the little or no demand for internation-
al altruistic surrogacy.

Keywords: children's rights, commercial surrogacy, human rights, international law, private international law,
women's rights, permissive approach, prohibitive approach, state.
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OnanTy k9He 0aHKPOTTHIK paciMinaeri OopblIKepaiH MaMijiesIepin
sKapaMchI3 el TaHy Heri3aepi

3epTTeyaiH MaKcaThl OHAITY jKOHE OaHKPOTTHIKTAFbI MOMIJIENIEPAl XKapaMChI3 JeTl TaHy HeTi3[epiHiH imiHaeri
OOBEKTHBTI JKOHE CyOBEKTHBTI KYHIKTI MoMiTeNepAi KaH-KaKThl Tal[ay, TApUXH acleKTiCiH KapacThIpy,
OTaHJBIK 3aHHAMAJAFbl OJKBUIBIKTApPFa TOKTANy, IIETeNT 3aHHAMachIMEH CalbICTHIpMAibl Tayljay sKacay.
3epTTeyiH oMiCTEeMENiK HeTi3iH (OopMaibIbl-TOTHKAIBIK, FEUIBIMU Talfay XKoHE CHHTE3, CAIBICTBIPMAIIBI-
KYKBIKTBIK, TapUXU-KYKBIKTBIK TOpi3/i JKAIIbl JKSHE JKEKe oJicTep Kypainpl. 3epTrey HoTIXKeciHIe
0GaHKPOTTHIKTAFBl MOMIJICHI JjaynayIblH TapuXxH acnekreci, sFHU Exxenri PuM KyKeFbIHBIH «Actio Pauliana»
— IMayngeik Tamam, «Laesio enormis» HMHCTHTYTTaphl KapacTelpsuigbl. KP «OHanty jxoHe OaHKPOTTBIK
Typayiel» 3aHBIHBIH 7-0a0BIHBIH 2-TapMarbIHBIH 1) koHE 3) TapMaKUIaJapbIHBIH HOpMalapblHa KYKBIKTHIK
Tangay >kKacaiblll, «alTapibIKTail HaIap JKarblHa Kapail esremie OOMyBD» TYCIHIriHE KATBICTHI HiKipiepre
KaTBICTHl aBTOPABIH ©3 TYXKBIPbIMBI Oepinren. Kazakcran PecmyOmukacel meH Pecelt demepaunsichHbIH
0GaHKpPOTTHIK 3aHHAMAaChIHA CAJIBICTBIPMAIIBI TAJIAy jKacajla OTBIPHIN, OOBEKTHBTI KoHE CYOBEKTHBTI KYMIKTI
MOMUTENIepAiH epeKIIeTiKTepi KapacTHIPBUIBIN, COT TKIPUOECIHEH MBICAal KeNTipiiami. BaHKpOTTHIKTaFEI
MoMLiJIeNIep/ii JKapaMcChI3 JIeTl TaHyJarbl OOBEKTHBTI JKoHE CYyOBEKTHBTI TEOPHsUIapAbI MaiiaaHyFa KaThICTHI
OpTYpJi Ke3KapacTap TalKbUIaHIbl. KOpPBITBIHABICHIHAA OipbIHFAl COT TOKIPUOECIH KAIBINTACTHIPY
MmakcateiHaa Kazakcran PecryOinkachiHBIH OaHKPOTTHIK 3aHHAMACHIHAAFBI KEHOIp TYCIHIKTEp HAKTBUIAHYBI
Ka)KET JIEreH YChIHBICTAP JKacallJibl.

Kinm cesoep: moMineHi maynay, >kapaMchi3 Momine, [layinslk Tamam, TeH eMec Kapchl OPBIHIAYIIBUIBIK,
KYZIKTi MoMiJe, OOBEKTHUBTI TeOpHsL, CYOBEKTHBTI TEOPHsI, MOMiJIe Oarachl, MYJIKTIK Macca.

Kipicne

Kasipri Tanmarel anemueri SKOHOMHUKAJBIK JKaFJalIbIH TYPAaKCHI3IBIFBI OaHKPOTTHIKTHIH CaHBIHBIH
apTybIHA BIKMAJ eTTi. BAHKPOTTHIK Typalibl 3aHHaMa HeTi3iHeH OOPHIIKEePAiH TeIeM KaOlIeTTiUIIriH KaablHa
KeNTipyre >koHe OapiblK KpeAuTOpNapIblH TallalTapblH OJUI JKOHE 3aHFa COWKeC KaHaraTTaH/AbIpyFa
OarbITTaNFaH. AJjaiiia, )KOCHIKChI3 OOPBIIIKEPAIH ©31HIH HEITTHIErT MYJIKIH TaHbIC TYJIFaIapblH Hai1ackiHa
MEIKTEH MIBIFapybl apKbUIBI OPTYPIIl TOCUIIEPMEH Hecue OepyIIiiepAiH aAbIHIAFb! Kapbl3JapbiH TJeyAeH
JKaNTapy Kargaimapbl Kasipri kesfe kui kesfecemi. OCbl peTTe OOPBIMIKEPIIH MAMIICIEPiH Jayiay
WHCTUTYTHl HWENKTeH MIBIFApbUIFaH MYJIKTI KalHTapy apKbUIbI MYJIKTIK MAacCaHbl TOJBIKTHIPYFa IKOHE
KpeAUTOpIapIbIH MYUIETIEpiH TeH XKoHE ST KOpFayFa OaFbITTalFaH THIMII KYKBIKTBIK KypajapabiH Oipi.
SIrHM, GAaHKPOTTHIKTAFBI OOPBIIIKEP.IIH MOMIJIETIEPIiH AayIayIbIH MaKCaThl KPEIUTOPIAPMEH €Cell aibIPBICYBI
YIIiH OOpBIMIKEp/AiH MYJKIH HeMece KapiKbl pecypcTapblH OaHKpPOTTBHIK MaccachlHa KalTapy OoJbIm
TaOBLIA B

OnHanty >koHe OaHKPOTTBIK pACiMiHAEri OOpBILIKEPIiH MaMiIeNepiH aaylay MAceleciH 3eprrey
OTaHJBIK FBUIBIMH JOKTPHHA, KYKBIK KOJIIaHY TXKIpUOECi KoHE eNiMI3MIH SKOHOMUKAJBIK JaMybl YIIiH
YJIKEH MaHbI3fa He. ATajFaH MOCEJere KaThICThl 3aHHAMaHbl JKETULMIPY KaKETTLTr OChI caliaJaFrbl
TEOPHUSUTBIK ~ 3EPTTEYNIEpIiH JKETKITKCI3 JeHrediMeH OaillaHbICTBI. A3aMaTTBIK KYKBIKTAa  YKaJIIbI
MOMIJIETePIiH JKapaMCBI3ABIK WHCTHTYTHI JKaH-KAKTHl TAJIKBUIAHBIN, 3EPTTEITCHIMEH OHAITY IKOHE
OaHKPOTTHIK PACIMIHZETI OOPBIIIKEPAIH MOMUICICPIHIH >KapaMChI3IbIFBI MACEIEC eIiMI3[e TCOPHUSIIBIK
TYPFBIIaH KETKUTIKTI JeHrel e KapacThIpbUIMaraH.

ConbpIMeH KaTap OOpBILIKEpAiIH MoMiJieNepiH aayiay OOHbIHIIA TYPaKThl COT TOKIPHOECiHIH OOJIMayBbI
3epTTey TAKBIPHIOBIHBIH ©3EKTUNrH apTThIpaabl. byl Oip KYKBIK HOPMACBIHBIH OpTYpJi TYCIHIIpLIYyiH
TYIBIPBIT, OJ 63 Ke3eriHJe MarblHAchl OOWBIHINA OipKeNKi eMec COT akTUIepiHiH maijga OonybiHa ceben
Oomanpl. CoHOBIKTAH TOXKIpHOE KbeI3METKepiepiHe e, OipblHFaldh cOT ToxipuOeciH KalblITacThIpy
MakcaTbIHJ[a OAHKPOTTHIK PICIMIHIErT MOMiIENeplli Jaylay MEXaHH3MiH JKETUIIIPY KaXKeTTUTIr TybIHIAn
OTBIP.

* Xar-xabapnapra apHanrad aprop. E-mail: sagingul_777@mail.ru
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Conpaii-ax, MOMIJICHI apaMChI3 JIell TaHYJbIH OHE OHBIH JKapaMCBI3JIBIFBIHBIH CalapbiH
OOpBIIIKEP/IIH ajal KOHTPAreHTTepl YIIH KOJNJAHYABIH CaIapbl Typajbl MaHBI3Ibl MICeNe TYbIHIAWUIbI.
OliTkeHi, OaHKPOTTHIK PACIMAEPIH XYPrizy OapbhIChIHAA OOPBIMIKEPAiH aljarbl OaHKPOTTHIFBI TYypaTbl
elITeHe OUIMEWTIH ajan KOHTPAreHTIIEH jKacajFaH MOMIJE >KapaMChl3 JIeN TaHBUIYbl MYMKiH. MyHBIH
OapiBIFBl MIAPYaIIBUIBIK KYPTi3yIli CyOBEeKTIIep apachlHAarkl OalIaHBICTHIH KYPBUTYbIHA, ©3repyiHe jKoHe
TOKTATBUTYbIHA OHE aybIp OJEYMETTIK-3KOHOMHUKAIBIK 3apIanTaplblH KalbINTaCyblHA OKeleli. ATalFaH
Moceneniep OaHKPOTTBHIK paciMiepiHAe OOpBIIKEpAiH MoMijenepiHe naay aWTyIbl KYKBIKTBIK peTTey
acreKTijepiHe, olapAblH MoMiJelepaAi >KapaMchl3 Jen TaHyIbIH JKallbl a3aMaTThIK HOpMajapbIMEH apa-
KAThIHACHIHA JKOHE MYHJAi MOMUIENEpIiH >KapaMCBI3IBIFBIHBIH CaIapblH KOJNJaHyFa KEIIeHl 3epTTey
KYPTrisyai Kaxet eremi. JKorapbiia alThITFaH MoceleNep OCHI 3epTTeY TaKbIPHIOBIHBIH 63EKTUIITIH KOHE OHBI
JKaH-)KAKThl KapacThpy KaKCTTUNrH aWKepiHAaipl. COHBIMEH KaTap arajfaH TaKbIPBIITHL 3EPTTCY
KOFaMJIBIK KATBIHACTAP/Abl KYKBIKTBIK PETTEYIIH THUIMJIUIITIH KYIICHTYyTe, 3aHIbUIBIKTHI HBIFAUTYFa BIKITAT
eTei.

FruipiMu MakallaHBIH MaKcaThl — OHAJTY JKOHE OAHKPOTTHIK PICIMIHJETI MOMIIEIEP/l KapaMChi3 eI
TaHy HeTi3IepiHiH IMIHAETi KYAIKTI MOMUIeNepliH TypJiepiH KapacThlpy, KeIIeHAl Taujgay, OTaHMABIK
3aHHAMAJAFbl OJIKBUIBIKTApPFA TOKTANY, INETeNl 3aHHAMAChIHA CANBICTBIPMANbBl Taljiay jkacay OOJbIT
TaObLIA b,

9oicmep MeH mamepuaioap

3epTTeydiH omiCHAMANbBIK HETi3iH JMKEeKeNereH KYKBIKTHIK KYOBUIBICTapAbl TaHyFa BIKIMAN eTeTiH
MaTEePHATHCTIK JUAJICKTUKAHBIH 3aHAApbl MEH KaTETOpUsIaphl, AJICYMETTIK KYObUIbICTAp MEH IpoLecTepai
OLTYyTiH JKaNIbl FRUTBIME 9ICTEP, FBUIBIMH TANJIAY XKOHE CHHTE3 9MicTepi Kypaiasl. @opManbasl KYKBIKTHIK
omicti KonmaHa OTHIpeII, KaszakctaH PecnyOnuKachlHBIH — KOJNJAHBICTAFrbl  OaHKPOTTBHIK — TYpajbl
3aHHAMAaChIHBIH HOpMajapblHa Tanjay skacauipl. CalbICTBIPMANbBI-KYKBIKTBIK OIICTI KOJNJaHa OTBIPHII,
OaHKPOTTHIKTAFbl OOPBIIIKEPIiH MOMIIENEpiH >KapaMChl3 JEN TaHy HETI3AepiHiH HIeT MeMIIEKeTTepe
KOJIJAHBUTYbIHA TallIay >Kacajbll, OJapblH KYKBIKTBIK PETTeNyiHe 3epTTey KYpri3inai. Tapuxu-KYKbIKTHIK
omic apkpUIbl exenri PuM KyKbIFbIHaH OacTay anaThlH CyOBEKTHBTI KYIIKTI MoMiNenepiaiH maiima 6oy
TapUXbl KAPACTHIPBUIIBL.

3eprreyaid Teopsiblk Herizine M.B. Temokuna, [I.A. Peikos, T.I1. [lummapesa, O.B. Cymikosa
topizai Peceit denepanusicel FaapIMIapbIHBIH €HOSKTEP aTbIH IbL.

Consiven Katap Kazakctan PecyOnmkaceibiH «OHaNTy )oHEe OaHKPOTTHIK Typasbl» 3aHBIHBIH THICTI
HOpMaJiapbl TaJIaHIbI.

Homuoicenep orcane onapovt manxviaay

KykbIK TOKTprUHACHIHAA OOPHIIKEPAiH MOMIJIENepiH KapaMChI3 JIeTl TaHy Heri3lepiHe OalIaHbICTHI eKi
TYPJi Ke3KapacThl Oeill kepcerei: cyObeKTUBTI jkoHe 00beKTHBTI. CyOBEKTHUBTIK TACII/IE TEK JKOCHIKCHI3
OOpBIIIKEp jKacaraH XOHE KPEAUTOpJIapFa 3UsSH KeNTipyre OarbITTaJiFaH MOMIJIE FaHa >KapaMChI3 Jiem
TaHBLTYBl MYMKiH Jeninesli. OObeKTHBTI TeOpHs, KePiCiHIIe, MOMiJIeTe KaThICYIIBUIAP IBIH KOCHIKCHI3 HUETIiH
JKOHE OJapiblH EpiK-KirepiHiH Hecwe Oepyliijiepre 3usH KeNTipyre OaFbITTAIFaHBIH JQJENJSY i Tayamn
errieiimi. OOBEKTHBTI KO3KApAaCTBIH HETI3rl MIHAETI — MyHJail MoMilenepii »Kapamchi3 Jel TaHyFa
MYMKIH/IIK O€peTiH 3aHIa KO3/eJTeH KaTaH OeNriJIeHreH apTTapasiH 6ap exeHairin qonenaey [1; 49].

CyOBbekTHBTI TeopHsAra CoHKec TapanTapAblH KYAIKTI MoMile jkacacy HHETi, OOpBIIIKepAiH
KpeAuTopiiapra MYJIKTIK 3USH KENTIPY MaKCaThIHBIH 00JybI, OOPBIIIKEP/IIH KOHTPAreHTIHIH OHbIH MaKCaThl
Typassl xabapjap Oomybl TOpi3li CyOBEKTHBTI (aktopiap OONFaH Ke3[e MoMijelep Kapamchi3 Jen
TaHbUIaAbI. backaia aiTKaHaa, AayJbl MOMIJICHI JKOCHIKCHI3 OOPBIIIKEp kKacaybl KePEeK MoHE MYHBI OLICTIH
SKIHIII Tapam OChl MOMIJICHIH KaHJal 3UsSHIBI CajilapFa OKEJETiHIH Ji¢ OLICTIHIKTEH, OCBIHBIH HETi3iHJIe
apaMm HHETTI JIenl TaHbLTYbl MyMKiH [2; 192].

CyOBeKTHBTI TEOpHUsSFa CoKeC MoMiIeNep i AaynayablH KYKBIKTHIK Heri3i PUM KYKBIFbIHIIA KaJdaHIIbL:
OOPBIIKEP/IiH 3aHCHI3 OPEKETTEPIHEe KAPChI HECcHe OepyIIiepiH KYKBIKTapbIH KOPFayAblH apHaibl Kypaibl
peTiHe coTka Oepy MYMKIHJIITT KApaCTHIPBLUIFaH.

Bacrankpima OopbIIKEepAiH KaTaH >eKe >KayalKepuIirin OenrinereH Pum Kykpirbl Oipre-Oipre
JOpMEHCI3 OOpBILIKEPIiH KaFgalblH JKaKcapTThl — OOPBIIKEPAiH KEKe jKayallKepIIUIiriHe HIeKTeyjep
enriziigi. Ocbl ©3repicTepMEH KPEAUTOPJIapAblH KYKBIKTAPhIH KOPFayIblH QJICIPEYiHIH OPHBIH TOJTHIPY
yirin knaccuk FOmwmii [1aBennin aTteiMeH atanran Actio Pauliana gen atanateiH 3aH eHriziuimi. SruHu, Actio
Pauliana — TTaynapik Tanabbl OOHBIHINA OOPBINIKEPTe MIBIFBIH KENTIPY MaKCAThIH KO3ICTCH TapanTapbiH
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OHanTy xaHe 6aHKPOTTbIK paciMiHAETI. ..

MOMiJIenepi JKapaMchl3 JIel TaHbUIybl MYMKiH Oonapl. COHbIMEH KaTap €Ki TapanTa Ja COHAald HHUETTiH
OOoNFaHIBIFBIH JoMenaey Kaxer 6omas (consilium fraudandi) [3; 23].

E. T'omama [aynapik TamanTslH Haiina 00Ty TapuxbelHA CLITEME jKacail OTHIPHII, OYIT KUBIPMa FACHIPIIBIK,
WHCTUTYTTBIH CAKTaTybIH KbI3BIKTHI JKaFaail aen xa3asl [4].

M.B. Temokuna Ilaymngeik Tamanka (Actio Pauliana) mprHasmait TyciHik OepreH OonaThIH «OyI
OopeIKepAiH, OaHKPOTTHIK Typalibl iC KO3FalFaHFa JEWiH HeMece OfaH KeiiH OipmeH jkacajraH
MoMiJIeIepiHe MarbIMIany Mexanusmi» [5; 334-339].

Esxenri Pumne naiina 6onran [laynapik Tanam, e3repTiireH Typae 0osica 1a, Ka3ipri 3aMaHFbl KONITEreH
eNJIep/IiH 3aHHAMACHIH/Ia OPBIH aJIBI, KEHIHEH KOJIaHBUTYHI, HeCHe OepyIIIEpaiH MYAIEIepiH KOPFayabliH
THIMAI KYpaJIbl PETIHACTI POJiH moJeNmehal >kKoHe OOpBIMIKEepAiH 3aHCHI3 OpeKeTTepiHe Kapchl HETI3Ti
KOPFaHbIC KypaJibl OOJBIIN TaObLIa bl

ConbIMeH, Kazipri Kke3aeri 0aHKPOTTHIK Typalibl 3aHHAMa PUM KYKBIFBIH/IA KAIBINTACKaH YFBIMIAp MEH
WHCTUTYTTapFa Herizfenred. bipkarap enmepmin OaHKPOTTHIK Typajibl 3aHHAMachl OOpBIMIKEepAiH Oacka
HecHe Oepylijepre 3usH KelTipy MakcaThIHAA )KacaraH dpeKeTTepiHe Jay alTy MYMKIHAITIH KapacThIpabl.

PuMm KyKBIFBIH KaObLIAAy aFbUIIBIH-CAKCOHIIBIK JKOHE pPOMaH-TEPMaHIBIK KYKBIKTHIK OTOACHIHBIH
KOIITEreH eI YIIiH OAaHKPOTTHIKTAFbI MOMIJICIICP Il 1aysiay HHCTHTYTBIH KYPY/IbIH Tocii 6omasl [6; 232].

Kazakcran PecryOnukachlHBIH OHANTY >KOHE OAHKPOTTHIK 3aHHAMAChIHIIA OOPBIIIKEPiH MoMilelepiH
»KapaMchI3 JIeN TaHy Heri3JiepiHe jKOFaphlia aTan 6TKEH OOBEKTHBTI XKOHE CYObEKTUBTI TEOPHsUIapbIH eKeyi
7€ KOJIJaHbLIa bl

Emimi3 Toyenci3mik anFaHHaH KEWiHTT Ke3eHIe OaHKPOTTHIK 3aHHAMAachl OipHEIIe peT >KeTLITipumi.
Kazakcran PecnyOnukackinmarel 1992 sxbutrbl 14 KaHTapaarsl « BaHKPOTTHIK Typanbl» ajFaiikbl 3aHbIHA
OOPBIIKEP/IIH, MOMIJIENIEPiH KapaMChl3 JeN TaHy HHCTUTYTHI MyJiaeM OonManbl. BaHKpPOTTBHIK Typaibl
AJIFaIKBI 3aH YII XKbUT O0HBI KonmanbicTa Oons! skoHe Kasakctan Pecrryonukaceiabiy [pesunentinig 1995
KbUTFBl 7 coyipaeri «baHKpOTTBIK Typanbel» 3aH Kymi Oap JKapiblFplHBIH KaObliiaHybliHa OalJIaHBICTHI
xoubuael. Kettin 1997 xbutel 21 kKaHTapna «baHKpOTTHIK Typasibl» 3aH KaObLLIaHIBL. 1997 KbUIFBI 3aH
ayFaml pet OOPBIIKEPIiH MoMLIENepiH KapaMChI3 JeTl TaHy XaFJaiiapblH KapacTeipasl. Kazipri yakeiTta
Kazakcran Pecniyonukaceiana 2014 sxpuirsl 7 Haypbizaa KaOsuinanrad « OHaNTy jxoHe OaHKPOTTHIK TypalibD)
3anpl Koimaneicta. ConbiMeH Kartap 2022 sxeurasiy 30 skentokcanbiHga «Kasakcran PecrmyOmukacs
a3aMaTTapBIHBIH TeJeM KaOieTTUTiH KallbIHA KEeNTipy KoHe OaHKPOTTHIFBI Typaibl» 3aHbl KaOBUTTAHBII
KYIIiHE eHIi.

Kazakcran PecnyOmukaceiHIa MoMieaepi skapaMmchl3 JIeN TaHy Kbl HETI3[le a3aMaTThIK KYKBIK
3aHHAMAaChlHA COMKeC >KOHE apHaiibl Heri3e OHANTYy XoHE OaHKPOTTHIK 3aHHAMACBhIHA COMKeC >Ky3ere
aceIpblIaznbl. ApHaiibl Herizaep Kazakcran PecryGnukaceiabiy 2014 sxbUtFbl 7 Haypbi3garsl « OHAITY >KoHE
OaHKPOTTHIK Typasibl» 3aHbIHIA KapacThIpbutraH (opi Kapaih — KP «baHKpOTTBIK Typanb» 3aHbl). ATanraH
3aHHBIH 7-0a0BIHBIH |-TapMarblHA COHWKEC MoMijieliep, erep oJapAbl OOpBIIKEp HEMece O YOKUIETTIK
Oepren Tyrra Kaszakcran PecrnyOnukachlHBIH a3aMaTTBIK 3aHHAaMAachlHIA >KOHE OCHI 3aHJA Ke3/EIreH
Heri3gep OosiFaH Ke3[e OHANTY koHe (Hemece) OAaHKPOTTHIK TYpaibl iC KO3FalFaHFa JEWiH YII JKbUI iIIiHIe
acackaH 0oJica, )KapaMChI3 IeN TaHbLIaIbI.

Ocs1 3aHHBIH 7-0a0BIHBIH 2-TapMaFbIHAa MOMIICHI KapaMChI3 JIeTl TaHy HeTi3/1epi KapacThIPbUIFaH:

1) xacasraH MoMije OaracblHBIH XOHE (HEMece) e3re Je JKarnaillapiblH, CalbICTBIPMalbl MOH-
XKaiiap/a ykcac MoMiJieiep JKacanaThlH Ke3Jlleri OarajaH koHe (Hemece) e3re Jie JKaraaiiapaan OophIlKep
YILIiH aiTapIbIKTai HaIap sKarblHa Kapal e3remnie O0Iybl;

2) moMineniH OopeimkepnaiH Kazakcran PecrryOnukachlHBIH 3aHIapbIMEH, KYpBUITAl Ky)KaTTapbIMEH
HIEKTENTeH KbI3METIHE COMKeC KeJIMeyl He JKapFblia alKbIHIIFaH Ky3bIpeT OY3bUTBII KaCATYbI;

3) MysikTiH erteyci3 (OHBIH INIHJE YyakbITIIA MalJaJiaHyFa) HE CaJIbICTHIPMANIbl DKOHOMUKAJIBIK
XKaraainap Ke3iHae ykcac Hemece OipTeKTi Tayap OarachblHaH OOPBIIIKED YIIiH alTapibIKTall HaIIap jKarblHA
Kapaii esremie OojaTelH OaraMeH He Oepy YIUiH Herizgep OonMaii, KpeIuTOpiapAblH MyaAJelepiHe HyKcaH
KeJTipe OTHIPBII Oepiyi;

4) erep oHaNTy xoHE (Hemece) OaHKPOTTHIK Typajibl iC KO3FalFaHfa JeWiH anThl ail ilIiHAe KacajFaH
Momine Oenrimi  Oip KpeOuTOpiapAblH TajanTapblH OacKalapblHBIH — aJABIHAA  apTHIKIIBUIBIKIICH
KaHaFraTTaHJBIPyFa aJbIll KeJce;

5) OOpBILIKEPIIH MYJIKIH ChIFa TapTy MIAPTTaphbl, erep MYHIai MoMijie OHAJITY HeMece OaHKPOTTHIK
TypaJibl ic KO3FaJlFanFa JAediH Oip KbUT OYpBIH jKacajlFaH MoMiIeJep/ieH alTapibIKTal e3reme 0oJca;

6) ocbIHIAl MoMmilie OOWMBIHIA THICTI KYKBIKTBIK Caijapiap TYFbI3y HHETIHCI3, KPeIUTOpIapIbIH
MY/IeTepiHe HYKCaH KeaTipe OTBIPHII skacaica [7].
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ApHaiibl Herizzep OoWbIHIIA AayliaHyFa >KaTaTblH MOMIiJIeNepli IIapTTHl TYpA€ €Ki caHaTKa Oedim
KapacThIpambl — KYIOIKTI MOMUTIENEp JKOHE apTHIKIIBUIBIKTEI Momitenep. Peceit demaparusichIHBIH
3aHHaMachIHa OyIai kikTey 3aH xky3iHae Oekitinren. Peceit denepanusceiaba 2002 KBUTFB 26 Ka3aHAarbI
«Jopmenciznik (0aHKpOTTHIK) Typansl» @Denepanablk 3aHbIHBIH 61.2-6a061 «bopblmkepaiH  KYIiKTI
MaoMIJIeNIEpiH Jayiay» JeT aTaabl.

An Kazakcran PecnyOnnKkachIHBIH 3aHHAMAChIHAA MOMIJENEpAl KYMIKTI KOHE apTHIKIIBUIBIKTHI eI
pecMHu KIKTey KapacThIpblIMaraH. Anaiiia 3aH HOpMallapbIHBIH MaFbIHACBIHAH KYAIKTI MoMilenepliy
OTaHJBIK 3aHHAMaJla Jla 0ap SKSHJIri aHbIK. ATajlFaH FUIBIMH MakKajiajga KYMIKTI MoMiIeNIepre TOKTAJIBIIL,
Tajmay Xyprisieni.

M.B. TemtoknHa €3 3€pTTEyiHAE KYOIKTI MOMUIENEpIiH ©3iH €Ki TOmKa Oeiim KapacTelpaabl —
OOBEKTHBTI KYMIKTI *oHE CyOBeKTHBTI KymikTi mMominenep [8]. OObeKTHBTI KyIiKTI MoMijie — eKiHII
TapanTelH MiHAETTEMENepai e3apa TeH eMeC OpBIHIAYBIMEH )XacairaH Momine. byran kateicTel Peceif
Oenepammsaceiabi 2002 kpuTFBl 26 KazaHmarbl «JlopMmeHCi3mik (OaHKPOTTHIK) Typanby Demepanmbik
3aHBIHBIH 61.2-0a0bIHBIH 1-TapMarbiH/a ObLIal JAeTiHe: «erep MOMIJICHIH EKIiHII Tapambl MiHACTTEMENeP i
TEH eMec Kapchl OpbIHIAaca, OHBIH ilIiHAE OChl MOMileHiH Oarachl >koHe (HeMece) Oacka Ja MapTTapbl
OOpBIIIKED YIIiH CATBICTRIPMANBI MoH-)Kalapaa (KyIiKTi MoMitene) ykcac MoMijIenep jkacajaaTelH OaramaH
oHe (HeMece) Oacka IIapTTapiaH eleyili TypJe Halap jKaFblHa Kapad e3rerie 0oJicay MoMIje jKapaMChi3
aen TanblTybl MYMKiH [9]. CoHbIMEH KaTap aTanraH OanTa OipJIeH «TeH eMec KapChl OPbIHIAYIBIH» TYCIHIr
Oepineni: «erep OOpBIIIKEp OEpreH MYNIKTIH HEMece OJ JKY3ere achlpraH MIHIETTEMENepai e3re e
OpBIHJAYBIH HAPBIKTHIK KYHBI MiHAETTEMeNepai OCBHIHIai Kapchl OpPBIHNAYIBIH IIAPTTapbl MEH MOH-
XKalaapbelH ecKepe OTBHIPBIN alKbIHIAaIFaH MiHAETTeMENep/ i allbIHFaH Kapchl OPbIHAAYAbIH KYHBIHAH €19Yip
acelll KeTce, aram aWTKaHAa, MYJIKTI Ke3 KenreH Oepy HeMmece MiHAETTeMeNepiAi e3re Je OpbIHaay
MIHJETTeMeNIepl TeH eMeC KapChl OPBIHAAYIIBUIBIK IS TAHBLIATHIH O0JIaIbD».

Peceit ®enepanmsicel Ilnenymbiabiy, 23.12.2010 x. Ne 63 «/lopmencizaik (6aHKPOTTHIK) Typabl
®denepanapik 3aHbIHBIH 1.1 TapayblH KonmaHyFa OaillaHBICTBI KeiOip Macenesnep Typaiby KayibichiHIa
«MaMisie TmIapTTapbelH YKCAC MAMIiJIENIEPMEH CaJbICTBIPY Ke3iHAe OOpBIIIKep KacaraH yKcac MoMiienepiH
IapTTapblH Aa, OCBIHAANH MoMienep/i aifHaNbIMHBIH ©3T¢ KaThICYIIbUIAPH JKacaraH MIapTTapAbl Jla ecKepy
Kaxe» aeminred [10].

M.B. Temoknna Kazakctan wmen PecelimiH OaHKPOTTHIKTarbl MOMIJIEHI Jayiay HeTi3IepiHe
CaNBICTBRIPMABl Taaay kacail oTeIpsill KP «baHKpOTTHIK Typans» 3aHBIHBIH 7-0a0BIHBIH 2-TapMaFbIHBIH 1-
I, 2-mi KoHe S5-1mi TapMakKIIiadapblHIaFbl HETi3aepli OOBEKTHBTI KYAIKTI MoMijienepre >kaTkbizansl [8].
Comapaply immiHeH 7-0anThIH 2-TapMaFblHBIH 1-TapMaKIIaChlH KapacThIphIT oTelik. OFaH ColiKec «KacaiaFaH
MoMize OarachIHBIH JKoHE (HeMece) e3re e JKaFjailap/blH, CAIBICTBIPMAibl MOH-Kallapaa ykcac
MoMiJleNiep JKacalaThlH Ke3zleri OarajaH jkoHe (HeMmece) oe3re e JKarnainapgan OopbllIKep YIIiH
aifTapipIKTail HalIap KarblHa Kapai e3relnie 00JIyb» MOMIJIEH] )KapaMChi3 JIeT TaHy Heri3i OOJbIN Ta0bUIaIbL.
Byn sxepmeri «aiTapnmblKTaii Hamiap JKarblHa Kapaid esremie OONybBI» TYCIHITI enmiMmiszzie 3aH IKy3iHzae
HaKThUIaHOAFaH.

T.IL. llIummapeBa TeH eMec Kapchl OpBIHAAYIAFbl «eleymi» (CyIeCTBEHHOE) TYCIHIT JKOHE OHBIH
Meuiepi 3aHa OenrieH0ereH KoHe CoT TaxKipubeciHae 0y Oenri Typaibl Oip:KaKThl TYCIHIK JKOK €KeHIITiH
aTtan eTe OTBHIPHIN, JOKTPHHAIA Ja OOpBINIKEp YILIIH MOMIICHIH «alTapiiblKTail Halap» MIapTTapbIHBIH
KpHUTEPHiiIepi Typaibl OipbIHFall TYCIHIK KaJblTaciaFraHbIH aiftausr [11].

JKanmel TeH emec Kapchl OpBIHIAYIIBUIBIKTEL KO3JIEHTIH MOMiNeHI Jaynay MyMKiHIiri Pum 3aHpiHaa
naiaa OoJFaH )KoHE opTa FackIpiiapa OeJceH/li JaMbIFaH laesio enormis TOKTpUHACHIHAH OacTay anajpl, Oy
JIOKTpUHA OpTallla HAPBIKTHIK OarajaH €Ki HeMece OJaH Jia Kell ece OaraHblH aybITKyblHA OaijIaHBICTHI
MoMiJIeNep i rayiayFa MyMKiHaik oepren [12].

Laesio enormis MHCTUTYTHIHBIH MaFbIHACHIHA COMKeC, erep OHBIH Oarackl Oacka Oipey Oepe anaThiH
OarallaH eKi ece HEeMece OJIaH /1a Kell 0oJica, MoMiie 9pKalllaH KipinTapiblK (TeH eMec) O0JIbI Ta0bUIab! 1S
ecernreneii KoHe Oyl KaHAmbUIBIKTEI FOcTHMaH eHrisren gem »aszansl [1; 68]. «IOcTuHMan moyipiHae
MYHJail epeXeHIH eHri3UIyl CONl Ke3[eri oJIeyMEeTTiK-DKOHOMHKAJBIK JKardalMeH TyCiHIipiieni:
HOcTuHMaHHBIH calbIK cascaThl yCcaK MOMEIIMKTEpIi 63 MYJIKTepiH oJlapAblH HAaKThl KYHBIHAH oyJeKaiga
TOMEH Oarara caTyra MOXOyp eTTi, all OyI 63 aJjIbIHa ipi KaluTal eKUIAepiHiH KelOip Tepic KbUIBIKTaphiHa
KOJIAiJIbI xKaFnail Tyre3asn [13].

Laesio enormis MHCTUTYTBIH KOJIAAHBICTAFbI 3aHFa eHri3yre Oosael nereH nikipmen /[ A. PeikoB 3anra
«QIETTET1 HAPBIKTHIK JKEHIIIIK» TEPMUHIH €HI13Yy KaXKET JICTeH YChIHBIC alTaibl. SIFHH, «dIETTET] HAPBIKTHIK
KEHUIIIK» — Oy Oopelkep yuiiH oierreriien 20 maidpi3laH TOMEHTe Kapall epeKIIeNIeHETIH mapTTap
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(OophIIIKepAIH MYJIKiHIH, JKYMBICBIHBIH, KBI3METTEpiHIH HEMece ©3re Ji¢ KaMTamachl3 eTYIiH KYHBI,
KaMTaMachl3 €Ty COMachl *oHe T.0.) TpaH3akIusIap. Byl TYKBIPBIMHBIH NPAKTUKAJIBIK MaHBI3IBUTBIFbI
OOPBIMIKEPIIH «OIETTETT HAPBIKTHIK XKEHUIMIKY MeHOepiHIe KacaaraH MoMijelepi, SsFHH 0arachl HAPBIKTHIK
Oaranan (20 maiibI3aH acTIalThIH) COJI EPEKIISIICHETIH MOMIIENep KapaMchI3 JeT TaHbuiMaiabl [1; 69].

T.I1. ummapeBa J[.A. PEIKOBTBIH YCHIHFAH «QMIETTETT HAPBIKTHIK KSHUIIIK» TYKBIPBIMIAMachl COTTap
CoNl aybITKyMEH MOMIJIEHI JKapaMmchl3 Jem TaHydaH 0ac TapTKaH Ke3/le KaJbITacKaH TepeliK COT
ToXiprbeciHe 90/IeH colikec KeNeTiHAIriH airaasl [11; 455].

Anaiifa keiOip Ke3KapacTapra coliKec TeH eMeC KapChl OPBIHAAYIIBUIBIKTA «ENeyIUTIKTIHY) OipbIHFai
ombeban kpuTepuili 00mybl MYMKIH emec. MacemeH, MaliJalaHBUIFaH aBTOKOINIKTI caTy Ke3iHAe >KoHe
OmpxanelK Oaracel Oap Tayap yuIiH Oipaeil KpuTepuil opHaTy Iypeic emec nemiHeni. «Emeyri» aybsITKy
KpUTEpHl THUICTI Tayap HapbIFBIHBIH CHMAThIH, BIKTUMAaT CaTy >KbULAAMIBIFBIH, CaTYIbIH OAETTeri
IIBIFBIHAAPBIH €CKEPe OTHIPHIIN, 3ipIeHyl KepeK, OipaK BIKTUMal KaTelepiai OOJAblpMay JXoHe Tayap
alfHaNBPIMBIHA TEpIC ocep eTIey VINiH Ke3 KeNreH Xar[aina, «eleyilik» mekapacsl KaxeT skaHe on 30 %
Oomnysl THic nenineni [14].

Ten emec Kapchl OpPBIHAAYIIBUIBIKTHIH SKBUBAJICHTIH AHBIKTAY YIIiH TayapAblH HAPBIKTHIK KYHBIH
Oenrisen KaHa KOWMal, MOMINEHI acacydblH YKcac JKaFaijapbl MEH MIapTTaphIH €CKepe OTBIPHII,
OCBIH/Iall KYH/IbI aHBIKTAy Ka)KeT, COHBIMEH KaTap MyH/ai Oara yKcac MOMUICIEpAiH HaphIKTHIK OarachblHAH
XKail FaHa eMec alTapibIKTail esremie OONMybl KEpeK, SIFHM MYJIIKTiH HapbIKTBIK KYHBl MEH HIapT Oarachl
apachIHIAFbl aWBIPMAIIBUTBIK OOPBIIIKEP/IH KaFJaiblH aNWTapibIKTall HaIIapiaTaThlHAAW eneyii Oomybl
kepek [15; 106].

ConbIMeH, OipbIHFail COT TOXIpUOECIH KaJBINTACTHIPY MaKCaTBIHIA «aWTapJbIKTai Hamap >KarblHa
Kapait e3rerre OOJYybI» TYCIHITI HAKTBUIAHYBI KQXKET Jem OiiaitMbi3. byl KpuTepuiiiH HaKTHI JKOHE alfKbIH
meKapanapbl OonMaraH JKardaia, Oarackl HAPBIKTHIK OaralaH aWTapibIKTail epeKIIeeHOeNUTIH, KaIbIIThI
MoMIJIeNIEp Il JKapaMChI3 JISN TaHy BIKTUMAJIIBIFBI JKOFapbl Ooyaabl. KomimMri MominenepaiH ensyip keiemi
OaHKPOTTHIK Jlay-JaMaiJIbIH TOYEKEeN CaJlaChlHA TYCYl MYMKIH OOJIFaHJIBIKTaH OJl €3 aliJiblHa a3aMaTThIK
alfHaNmBpIMFa J]a Tepic ocep eTeTiHi aHbIK. MYIIKTIH HapbIKTHIK KYHBI MEH IapT Oarachl apachIHIAFbl
afBIPMAIIBUIBIK OSNITii Oip MPOICHTTIK SKBUBAJICHTIICH 3aHHAMa/1a OCKTUTY1 THIC IETeH MiKIpl KOJIAaliMbI3,

JKorapbizia KapacThIpFaH Heri3 OOMBIHIIA MOMIJICHI jKapaMChl3 Jiel TaHyFa OOJIATHIH €H MaHBI3/IbI
KpUTepuil — MoMileHiH Oarachl. SIFHM, MoMine OOWBIHINA OepiieTiH MYJIKTIH HeMece MiHIeTTeMeNepaiH
Oaracel yKcac MoMisenep OOWBIHINIA HAPBIKTHIK OaraiaH enoyip TOMeH OOyBI THIC.

HapbikThik Oara — OyJ1 0opiH €CKEePETiH HOPCE: CYPaHBIC, YCHIHBIC, MOMIUICHIH CTaHIAPTThI €MECTIT1.
CoHbIMEH KaTap, aKTHBTEPAiH HApBIKTHIK YKCHO3ULMSCH 0ap, Keiiie KoMIaHusuIapIbl eKi ece ap3aH Oarara
Typa COJI YaKpITTa caTy THIMIipeK 60ysl MyMKiH [16].

. Kapckuii MmyHzmail KyIiKTi MoMilelepai »apamchl3 JieNl TaHy YIIiH OaraHbIH HAapBIKTHIK OarajaH
ayBITKYBl «eJIeylli» eKCHJITiH aHbIKTay/la Oarajaylibl MEH capaniiblIapAblH peji 30p €KeHIITiH aiTaabl
XKOHE OJ1 TeK HapbIKTHIK Oara Typajbl FaHa eMec MoMije OarachblHaH «elieyii» aybITKybl OPBIH ajlbl Ma,
alFaH KOK Ia COHBI Ja aHbIKTay Kepek nenni. CoHbIMEH Karap, HapbhIKTHIK OaraHbl Oaranay Ke3iHZe
Oaranaymibl Oip FaHa caH KelTipMel, HapBIKTHIK Oara OonaTbiH Oenriii Oip MHTEepBaJABl OepreHi MyphIC
nerni [16].

Enimizzeri cot menriMepine Tangay sxacai oteipsirt, KP « baHKpOTTHIK Typaibly 3aHBIHBIH 7-0a0BIHBIH
2-T. 1-T. coiikec OOpBINIKEPIIH MOMUIECIH JKapaMChI3 JIell TaHy Ke3iHae OipbhIHFail KaJbIITaCKaH COT
TOKIpHUOECIHIH JKOK eKeHJIriH Oaiikayra Oonazapl. KeiiGip icrepae cynbsuiap OOpBINIKEpAiIH HENIKTEH
ailblpraH MYJKiHIH oOpTamla HapbhIKTBIH KYHBIH aHBIKTAy VIIIH apHailbl MaMaHIapblH capanraMma
KOPBITBIHBIIAPBIH €CKEPIl, COJap/blH HETi3iHjAe FaHa MOMIUJIEHI KapaMChl3 JieN TaHbIFaH OoJica, KeHOip
icTepie cyAbsiap apHailbl capanTamachl3, TapanTap ycbiHFaH «KoJeca» KOCBHIMIIACHIHIAFBI OpTalia
HapBIKTHIK OaraHbl €CKepe OTBIPBIN TalalThl KaHaraTTaHAbIpFaH Karpaiap na kesgecedi. Capanrama
TaraliplHAay  MiHAeTTuniri  Typanel  Kaszakcran PecmyOnukacer  JKoraprbel coThIHBIH — «MamMinenep
JKapaMChI3/IBIFBIHBIH JKOHE OJIApbIH KapaMChI3JIBIFBIHBIH CANapapblH COTTap/AbIH KOJIaHYBIHBIH KeHOip
Mocenenepi Typans» 2016 xbursl 7 mringeneri Ne 6 HopMaTuBTiK KaynbIcbiHIA, cOHbIMEH Katap 2015
XKbUTFBl 2 KazanelHAa Kazakcran PecnyOnmukace! XKoraprbl coThIHBIH «OHANTY KoHE OAHKPOTTHIK TYpasbl
3aHHAMaHBI KOJIZIaHY MPAaKTHKACHI Typasiby Ne 5 HOpMaTHBTIK KayJIbICHIH/IA JIa alThIIIMAFaH.

Conbven katap KP «baHKpOTTHIK Typaibl» 3aHBIHBIH 7-0a0BIHBIH 2-T. 1-T. HOPMACHIHBIH Ma3MYHBI
OobIHIIIA MOMIJIEH] >KapaMChI3 JIeTl TaHy YILUiH JKOFapbla KapacThIPHIT 6TKEH 0OBEKTHBTI TeOpHs OOWBIHIIA
MOMIJICHIH acaJiFaH Mep3iMi, Oarachl TOPi3al MOH-KalIap/bIH OACHIBIIBIKKA aIbIHATHIHBIH aTall OTKEH JKOH.
A, cyObEKTHUBTI XKaFaainap, SFHU MAPTTHIH MaKCaThl, KAPCHI TaparThiH OOPBIIKEP/IiH KAPXKbUIBIK JKaF Jaibl
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Typanbl OLIreHairi He OUTMETeHITiHIH KYKBIKTHIK MaHBI3bI OONMalbl. AJaiiia TeH eMec HETi3Jeri KapChl
OPBIHAAYIIBIIBIKTA Ja OOPBIMIKEPIiH 1C-OpPEKETiHIE KOCHIKCHI3IBIK OaiKanambl, eWTKeHI oi Oenrim Oip
KOJaiChI3 MIapTTapMEeH MYJIKTI HEJITiHeH MIBIFapajibl, OChUIaima Oile Typa Hecue Oepymriiepre 3WsH
kenrtipeni [11; 423].

OOBEKTHBTI TEOPUSAHBI KOJAAHY COT OWIITiHEH MYKHSTTBUIBIKTBI Talall eTeidl, oiTKeHl Oy Teopus
KPEIUTOPIApIbIH KYKBIKTAPBIH KOPFAMTHIHBI CO3Ci3, OipaKk OOpBIIIKEPMEH MOMIJIC JKacaraH ajmaj
HeJIeHYIIIepAiH KYKBIKTapbIH Oy3ysl MyMKiH. COHBIMEH KaTap OipKaTap FanbiMaap 0ObEKTHUBTI KO3KapacThl
TyOereii ominercizaik ngen canaiapl. CeOeOi, ajan amymibllaH OHBIH ap3aH Oarara CaThIl alfaH 3aThIH
TapTBIl ally HeMece akmajail KaiTtapTy MYMKiH OoJMaraHAa akiiajaii eTeMiH TeJeyiH Talal eTy
ominercizmik mem ecenreiimi [17; 217].

An peceitnik 3anrep U. Craciok, MoMineHi gaynayaarsl OObEKTUBTI KO3KApaCThIH HIESChl TapanTap/abl
YKOCBIKCBI3 HHETI VIIH jKa3zajay emec, OapiblK KpeOUTOPIapAsl T€H MOpeXere KO, SFHU OapIbIFBIHBIH
KYKBIKTapbl MEH MYIZENEpiH TeH Kopray Oojbln TaOblmamsl Jen ska3ansl. MoceneH, Oarachl HapbIKTHIK
OaranaH alWTapibIKTall aybITKYbl Oap 3aT caTbUIFaH JKarjai/ia, OHBIH CATbINl ajfaH 3aThIH KOHTPAareHTTeH
TapTHIIN aTyAbIH KaKETi )KOK, TeK CaThII aJfaH Tapal XETIEHTiH coMa MeJIIepiHAe KOChIMIIA TOJIeM Kacay
KepeK JIeTeH MiKip aTKad 6omaTeix [18].

Cort ToxipuOeciHeH MbIcal KapacThIpbll oTeTiH Ooincak, «Taypyc 13» JKIIC 05.11.2018 skbUTBI COTTHIH
mienriMiMeH 0aHKpOT Jen kapusiutaHanbl. bankpoTTeik 0ackapyusl «Taypyc 13» XKUIIC men E.A. TymenoB
apacerana 06.01.2017 sxeuter xacanmran TOYOTA HILUX mapkaibsl aBTOKeIITIH caThI any-caTy IIapThIH
JKapaMChI3 JIETI TaHy Typaibl coTKa Tajam apei3 OepreH. Tamamkep «Taypyc 13» JKILC-niH wmemiringeri
aBTokenikti E.A. TymenoBke 500 000 TeHrere, sSIFHM HapBIKTHIK KYHBIHAH TOMEH Oarara, anWTapiIbIKTan
Halrap jkarblHA Kapai e3TelIeNiKIeH CaThUIFaHBIH Heri3geli. bipiHmi catbimarbl cOT KeJeci Heri3zep
OOWBIHINIA Tanam apbi3Abl KaHaFraTTaHABIpYJaH Oac Taprampl: 1) TamamkepniH KT MoMiJeHiH Oacka
Kateicymbichl — E.A. TymMeHOB OOpBILIKEp/IiH YIIiHIII TYJFagap ajAblHIaFkl MiHIETTEMEHI OpBIHAAYIAH
JKaJITapy HHUETI Typaibl OUIreHI Hemece Oyl KepeK CKEHMIr Typajbl elKaHAad Joyed KeITipMEreH.
E.A. TymenoBtoiH «Taypyc 13» XKIIC kpi3MeTkepi eKkeHAIri Typaibl mojienaepi Oyi >karmaiapl pactai
anMaiapl; 2) artanran aBTokenik E.A. TymeHOBke ajakbl OoiibiHIIA Oepemieri eceOiHeH OepiireH;
3) Tamankep MOMiJIeHIH Oarachl OOpBIMIKEPAIH JKaFJailblH eIoyip HallapiaTaThIHBIH — PAaCTalThIH
ToNenieMenep YChlHOaraH, aram aWTKaHAa, OyxranTepiik OamaHC HeMece HAapBIKTHIK KYH JEepeKTepiHe
ColiKec KeJiK KYpaJbIHBIH HAaKThl KYHBI Typanbl gonengeMenep ycbiHOaraH. bateic Kazakctan oGmbICTBIK
COTBHIHBIH A3aMaTThIK ICTEp KOHIHAETI COT alKachl OIpiHINI CaThIIaFbl COTTHIH HICIIIMIH e3reprin, «Taypyc
13» XKIIC men xayankep E.A. TymMeHOB apachlHIArbl caThIll aly-caTy MIAPTBIH >KapaMChl3 AEN TaHW[BL
«IKCIIEPT» Mymikri 6aramay opraisirsn JKIIC akmapaTThIK-TangaManbK ecebiHe colikec aBTOMOOMITBIIH
opTama HapbIKTHIK KyHBI 24.07.2019 x. 5 500 000 Tenreni xkyparaH. SrHu, onmaii asrokemikti 500 000
TEHTere caTy KYAiK TyAapaThIHbI )KOHE KPEAUTOPJIAPAbIH MY/JICCiHE 3USIH KEeNTIpreHi alKplH eKeH/IrH aTarn
ereni. ConbiMen katap E.A. TymenoB «Taypyc 13» JKIIC enbex kaTeiHactapblHga Oomy ¢akTici
JoNeNAeHIeHIIKTeH, Kbi3MeTKepiHiH con JKIIC-xe Gosbln XaTKaH ayblp MaTEpHAABIK KaFAalbl Typajibl
oinmMeyi MyMmKkiH emec aenineni. ConubikTan annenssuusuiblk cot KP Azamatteik Kogekcinin 158-0a0bIHbIH
3-rapmarbl xoHEe KP «BaHKPOTTBIK Typasbl» 3aHbIHBIH 7-0a0bIHBIH 1), 3) TapMakTapbIHBIH HETi3iHIe
OipiHIII CaThIAaFbl COTTHIH MICIIIMIH ©3repTill MOMIJIEH] skapaMchi3 e Tanu bl [19].

Slran, OynaH OalKaNTHIHBIMBI3 AIMENANUSIBIK COT MOMIJICHI jKapaMchl3 Jen TaHynablH skainnsl (KP
AzamatThIK KofieKci) skoHe apHaiibl HerizuepiH (KP «baHKpOTTHIK TypanbDy 3aHbl) KOJAAHBIT, OOPBIIIKEPMEH
mapT acaraH KOHTPAareHTiHIH HUETiHe MOH OepreH, sSFHH CYObEKTHBTI TEOPUSHBIH HETI3IHIE MOMiIeHi
kapaMmchi3 aen TaHugbel. KP «baHKpOTTHIK Typasibly 3aHHBIH JKOFAphIla KapacThIPHI ©TKEH 7-0a0bIHBIH 1-
TapMarbl OOWBIHIIIA FaHA capajalThIH 00Jica, KOHTPAreHTTE TEPIC MUFBUIIBI HUETTIH OOJFaHIBIFBIH I9JIENACY
MiHzaeTTi emec. COHbIMEH KaTap aBTOKOJIIKTIH capanTamMa KepCceTKeH KyHblHaH mamameH 10 ece TemeH
Oarara caThUIFaHIBIFBI (DAKTICIHIH ©31 MOMLIEHI XKapaMChI3 JICTl TaHYFa JKETKUTIKTI Heri3 Oomap eji, SFHU TeK
00BEKTUBTI TEOPUSHBIH HET131H/IE.

KyzixkTi MomineHiH eKiHIIi Typi peTiHae — cyOBeKTHBTI KYHiKTI MoMile KapacTblpblUiaabl. SIFHH,
OopbILIKEpIiH Hecue Oepyuriyiepre 3usiH KeTipy HUETIH KepceTeTiH MaMiie. OOBEKTHBTI KYAIKTI MaMijene
MoMiJie OaFrachIHBIH YKCAac MoMiIe KYHBIHAH €/Ioyip aybITKy (DaKTICiHIH €31 MOMIJICHI )KapaMchI3 JIel TaHyFa
JKETKUTIKTI 00Jica, CyOBEKTHUBTI KYMIKTI MoMijle[le KPEAUTOpFa HYKCaH KeNTipyre OaFbITTajfaH KacaKaHa
HUETTIH OOJIYBI MiHJETTi OOJBII TaObLIAIBI.

MyHait MominenepiiH KapaMChI3/IbIFbIH PETTEY JKOFaphlia TOKTAIBII ©TKeH PuM KykbiFbiHaH ACtIO
Pauliana — Tlaynneik Tanantan OGacray anran. M.B. Temokuna KP «BaHKpOTTBIK Typasibl» 3aHbIHBIH 7-
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OHanTy xaHe 6aHKPOTTbIK paciMiHAETI. ..

0aObIHBIH 2-T. 3-T. CyOBEKTUBTI KYMIKTI MOMIJIETe JKaTKbI3abl: «MYJIKTIH ©TeyCi3 (OHBIH iIIHIE YaKbITIIA
Malanadyra) HE CaJBICTBIPMalbl YKOHOMHKAIBIK JKaFfmaiimap Ke3iHae ykcac Hemece OIpTeKTi Tayap
OaracelHaH OOpBIIIKEp YIIIH alTapibIKTall HamIap JKarblHa Kapai e3remie OonaTeiH OarameH He Oepy YyIIiH
Heri3aep OonMai, KpeIuTOpIIap IbH MY IICIICPIHEe HYKCAH KeNTipe OThIPhIN Oepinyi». Ochliaiiia 00beKTHBTI
XKoHe CyOBeKTHBTI (haKTOpIapAbIH KUBIHTHIFBIH Oalikayra Oonansl. baraHeIH mapamertprepi oHe MYIIKTI
Oepy Herizmepi oOwvexkTuBTI ¢akTop Oonca, MYIIKTI OepyniH Hecue Oepylriiepre 3HWSH KENTipyre
OarbITTaybIH CyObEKTHBTITE JKaTKbI3a bl [5].

K.b. KopaeB nayaplH €H MaHBI3JbI acHEKTICI OOBEKTHBTI HeMece CyOBEKTHBTI (pakTopiapibl ecKepy
nen caHaWnpl. OCBI €Ki TOCUIH apachlHAArbl aWBIPMAIIBUIBIKTAp MAMiJeNep/i >XapaMChI3 el TaHy
BIKTUMAJIABIFBIHA OAMIaHBICTH KAPACTHIPBUIAIBL: «O0OBEKTUBTI TEOPHUSIHBI KOJIIAaHY MOMIJIEIEP/iH KapaMChI3
CUNATHIH JIANENICY MPOIECiH KeHUIeTeAl. by MoMineHi »kapaMchI3 JIeN TaHy MYMKIHJITIH apTThIpajbl.
CyOBeKTuBTI ToCiy, KepiciHIe, MOMIJICHIH AayJbl CUMIATBIH JSJeIAey MPOIeCiH KUBIHAATA B! 5KOHE COTTHIH
MOMIJIEHI KapaMChI3 Jel TaHy BIKTHMaJIAbFbiH TeMmeHzeteni». K.b. Kopaes OopsrmkepniH MaMinenepin
JKapaMChI3 JICT TaHYAbIH OHTAMIIbI HETi3i OOBEKTUBTI JKOHE CYOBEKTHBTI TOCUIIIH YHJICCIMI CKSHIH alTajbl
[20; 72-73].

Peceit ®eneparsicbiHblH «baHKPOTTHIK Typanbdy 3aHbHBIH 61.1-0. 2-T coiikec «erep MyHIail MoMije
OOphIIIKEepIi OAaHKPOT JeN TaHy Typalibl OTIHIII KaObUIJaHFaHFAa JICHIH HEMeCe KOPCETLIreH OTiHilI
KaObUIIaHFAaHHAH KEHMiH YIII JKbUT iIIiHAE Kacayica )KoHE OHBI yKacay HOTIDKECIHIE KPeaUTOpIapAbIH MYJIKTIK
KYKBIKTapbhlHa 3WSH KENTipiIce COT MOMIiJIeHI »Kapamchl3 Nienm TaHybl MyMmkin». CoHeiMeH Katap Peceii
Oenepamusicel Koraprel Tepenik cOThIHBIH [IIEHYMBIHBIH KayJbICHIHA 3aHHBIH COJ TapMarblHA KATBICTHI
Kenecifieil TyciHmipMe Oepijiesi: erep KpeauTOpiapAblH MYJIKTIK KYKBIKTapblHA 3UsIH KENTIpy MakcaThIHIa
OOpBIIIKEp >KacaraH MOMUIEHI jKapaMChI3 JIel TaHy MYMKIHIITIH KO3ACUTIH monenaeMesiep KapacThIphLIca,
OHJIa MOMIJIeTe AayNacylibl TYJFa Keleci MoH-)KalmapAblH OapibIFbIHBIH JKABIHTHIFBIHBIH Oap eKeHITiH
JoTIeTIIEY KaKeT:

- MOMiJIE KpEAUTOPJIAPBIH MYJIIKTIK KYKBIKTApbIHA 3USTH KENTipY MaKcaThIHAA YKaCalybl,

- MoMiJIe HOTHXKECIHIe KPeAUTOPIAPIbIH MYJIIKTIK KYKBIKTapbIHA 3HTH KeNTIpiiyi;

- MOMIJICHIH eKiHIII Taparnbl OOPBIIKEPAiH KOPCETIITeH MaKcaThl Typaiibl MOMIJIE kKacay Ke3iHje OlIreH
HeMmece Oiyre Tuic 0oJTyBbl.

Erep ocel mon-kaitnapasiH eH OonmMaraHna Oipeyi manenaeHOece, COT OCHl mapT OOWBIHINA MOMIJIEHI
»KapaMChI3 JIe TaHyaaH 6ac Tapryra mingerrenesi [10].

OTtaHabIK 3aHHAMaja KPeIuTOPJIapIblH MYIICICpIHE HYKCaH KEITIpy/le KOHTPAreHTTIH 3USIH KENTIpY
HUETI OOJybl KepeK Iie e OOPBIMIKEP/IiH THICTI HHETI XETKUTIKTI M€ JeTeH Mocelsesep HaKThUIaHOaraH.
KeiiGip enmiH 3aHHAMaChIHIa KOHTPAreHTTIH ©31HIH HUETI eMeC, OHBIH «OOPBIIIKEPAiH TEPiC HUETI Typajbl
xa0apnap OOJIFaHIBIFBDY Typajibl Tikelel kepceriieni. Macesnen, benapych PecryOnmukacwinbie «Tenem
KaOijnerci3airin perrey Typainby 2022 xkbutrbl 13 skenrokcanmarbl Ne227-3 3aHbIHA COMKEC «erep OChI
MaoMiJIeNlepMeH OOpBIIIKEp KpeauTOpIapAblH MY IIeNiepiHe KacakaHa 3UsH KenTipce, aln MoMisienepaiH 0acka
Tapanrtapbl Oy Typanbel Oijce HeMece Oinmyi Twic 0Ooiyica, COT OJapibl KapaMcChl3 Jel TaHybl MYMKiH»
neninren [21].

Peceii ®enepanmsceiably «/lopMeHcizaik (0aHKPOTTHIK) Typaiibl» 3aHBIHBIH 61.2-0a0bIHBIH 2-
TapMarblHIa OBUTAl JNeNiHeni: «OOpPBIMIKEp KPEeOUTOPIAPIBIH MYJIIKTIK KYKBIKTAphlHA 3HSH KENTIpy
MaKcaTbIHJIa JKacaraH MOMUIEHI TOpEeIiK COT jKapaMcChl3 JIeTl TaHybl MYMKiH (KYAiKTI Momine). byn Typais
eKiHIII Tapar, erep oJl MYl TYIFa JIeN TaHbUICa HeMece OOPBIIIKEPIiH KPEeAUTOPIIAPEIHBIH MY/ ACICPiHIH
Oy3bUTFaHBl Typalibl HEMece OOpBIIIKEp MYJIKiHIH TejeM KalijeTci3miri Hemece >KeTKIiKci3miri Oenrinepi
Typauisl Oisice Hemece Oiyre Tric Oosica, 6ireH nen oomkaHaas [9].

O30¢ekcran PecnyOnmkachiHbIH «JlopMeHCI3iK Typayibly 3aHbIHBIH 64-0a0bIHA COlKeC: «erep aTajiFraH
MOMIJIEHI OpPBIHIIAYy HOTHXKECIHJE OOpBIINIKEpre JKoHE (HeMece) KpeAWTopiapra 3ajall KeNTipiireH Hemece
KeNTipityl MyMKiH OonfaH jKarjaina, OOpBIIKEp MYIJAENi TyJIFaMeH HeMmece OacKa IapyanibUIbIK
KYprizymi cyObeKTIMEeH jkacaraH MOMIJICHI cOT OacKapyIIBICBIHBIH OTIHIII OOWBIHIIA COT YKapaMchI3 Jiem
TaHybl MYMKiH» [22].

Byn opaiiga «Oopbllikep MEH KOHTpPAareHTTIH KpenuTopiapra 3HsSH KeNnTipy HHET» JKoHe
«OOPBIIKEP/IiH KpeAUTOpIapFa 3UsiH KENTIPy HUETI Typajbl KOHTpareHTTiH xabapaap OOiybD» TYCIHIKTEpiH
QXBIpaTy MaHbBI3JBL. Pecell 3aHHaMacChIHBIH HOPMAJIApbIH TaJidy KOHTPAreHTTIH KpEIUTOpiapra 3usiH
KEJTipy HUETi Tanan eTinmelnai, 6ipak OopblkepaiH Oy HUET Typajbl xabapaap OOIybl IoNeNieHyi Kepek
JleTeH KOPBITBHIHIBI JKacayFa MYMKiHmIK Oepeni. backama aliTkanma, Oyl opTypili KOHCTPYKIHSIAp —
MBICAJIbI, KOHTPAreHTTiH OOPBIIIKEP/iH KPeIUTOpIapblHa 3UsiH KENTipy MakcaTbIMeH OaillaHBICTHI eMec,
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©31HIH YKOHOMHUKANIBIK MyAaeci 00Jysl MyMKiH, OipaK cOHBIMEH Oipre OOpBIIKEpAiIH MyHAal MakcaThl Oap
eKeHIHEeH Jie Xxabapaap 6oybl MyMKiH. KOHTpareHTTiH Xabapaap bkl MOMIJIE JKacallFaH Ke3/I¢ OPbIH alybl
kepek. TuiciHIe, erep KOHTPAreHT IIApPT JKacajaFaH Ke3de OOPBIMIKEPIiH MOMLUIE apKbUIBI KpPEeIUTOpIIapra
3USIH KENTIPrici KeNeTiHiHeH Xabapjap OOJIbl ACyiHE HEri3 JKOK CKeHIH Jaieljiece, COT OyJl MoMiNeHi
’KapaMChI3 JIeTl TaHyaH 6ac TapTybl Kepek [8].

Anaiina, OipbIHFall KaJbBIITaCKaH TOCUIMIH OoiMaybiHa OalmaHBICTHI, TOXKipHOEAe KOHTPAreHTTIH
OOpBIIKEPIiH KpeaAUTOpIapbiHa 3UsH KEeNTipy MakcaThl Typajibl xabapaap OOJFaHIIBIFBIH JAJIENACY KUbIHFA
tyceni. CoiikeciHine OHBIH OOpPBIMIKEPAIH KpeAUTOpiapblHA 3HSH KENTipy MakcaThl Typaibl xabapaap
OOJFaHABIFEI JONIeNIeH0ece KOHTPAreHTTi aall HUeTT1 KaThICYIIBI JIeN TaHyFa Heri3 6omaapl. Ockl TYpFhIIA
KOHTPareHTTiH aJaliABIFBl JEN MAMijJie jkacay Ke3iHie OOpBIMIKEepAiH KapXKBUIBIK MAcelenepi Typaibl
aKnmapaTTaH xabapbl OoJMaraHbIH TyciHy KaxkeT. JKorapwlga alThUIFaHAApAbl €CKEepe OTHIPBIN, erep
KOHTpareHT afai 6oJica, OHBIH MYAEIEPi e KOPFaIyhl THIC €KeHIH 3aHHAMAJBIK JICHTei/Ie eCKepreH KOH.

Kazakcran Pecrry6nmkacer XKoraprer coTbrHbIH 2022 KBUTFBI [-KapTBDKBUIABIKTa COTTAp KaparaH icTep
OOlbIHIIA OHANTY *oHE OAHKPOTTHIK Typajbl 3aHHAMaHbl KOJAAHYIBIH COT NPAKTHUKACHIHA KOPBITBIHIBI
KYprizy HoTwxeciHae Obutail genminren OonateiH: «Kaszakctan PecryOnmukachiHBIH A3aMaTTHIK KOJIEKCiHIE
MOMIJIeHI jKapaMChI3 JIeTl TaHy YIIiH €Ki TapanThlH Ja JKOCBHIKCHI3ABIFBI KO3MeNreH, Oipak Oyl perre amai
caThlll anyllbl YFBIMBIHA KON OepinreH. «OHanTy »oHe OAaHKPOTTHIK TYpalbl» 3aHFa COWKEC CaThlll
QTYIIBIHBIH aJalIbIFel MaHb3IBl eMec. COHIBIKTaH Aa Oyi MoH-KaiasiH Koraprel coTTeiH HopmaTuBTIK
KayJIbICBIHA TYCIHAIpYdi Tanamn etemi» [23].

Ocpinaiima, meren TOKIpHOEeCiH ecKepe OTBIPHII CYOBEKTHBTI HETI3[le MOMIJIEH] KapaMChI3 /I TaHY
JKaFJaiylapblH OTaHJABIK FBUIBIMJIA CIXKEH-TErKeHIl 3epTTeNil, OOpBIIKEp MEH KOHTPAareHTTIH MoMise
apKbpUIBl KPEAWTOpJapFa 3WSH KENTIpy HHUETIHIH CaHaThIHA eNeyli KYKBIKTBIK MoH Oepimyl THic mem
OWIIalMBI3.

Kopvimuinowi

CoHBIMEH, KOPBITBIHIBIIAN Kejle OaHKPOTTHIK Typalibl 3aHHAMA KOHE OHJaFbl MoMisesep/i KapaMchi3
JIeTl TaHy Herizzepi exxenri PUM KyKbIFBIHIA KalbIITaCKaH YFBIMIAP MEH MHCTUTYTTapFa HerizaenreH. Pum
KYKBIFBIH KaOBLIJAy apKbUIbI OipKaTtap MEMIICKETTIH KYKBIK JKYHeCiHIe OaHKPOTTBHIKTAFbl MOMIJIENIEPi
Jayiay WHCTUTYTHI KYPBUIIBL.

TeH emec Kapchl OpBIHAAIFaH MOMINIENEP/i AayiayablH MaKCaThl — HECHe OepyIIiIepaiH TalanTapbiH
KaHaraTTaHIBIPY KOJEeMiHIH TOMEHJeyiHe XoJ OepMmey YIIiH OaHKPOTTHIKKA EHiHT1 Ke3eHae OOpBIIIKepre
KeNTIPUIETIH 3WSHHBIH ajablH any (OOpBIIIKepIiH MYJIKIH HETKTeH IMIbiFapy Hemece OaHKPOTTHIK
KapcaHbIHAA OOpPBIMIKEPIiH MYIIKTIK MaccachlHa MPONMOPIMOHANIB KYHIBUIBIK anMaid OOpBIIIKEPIiH
Oepemerin yiFaiiTy). bipbiHFail coT ToxipuOeciH KanblnTacTelpy MakcaTbiHga KP  «Ownanrty sxoHe
OaHKPOTTHIK Typasbl» 3aHbIHBIH [-0a0BIHBIH 2-TapMarbIHbIH |-TapMaKIIaChIHIAFbl «aWTapJIbIKTal HaIlap
JKarbIHa Kapai e3relie 00JIybD» TYCIHITI HAKThIJIAHYBI KQXKET Jer oinaiMbi3. Coil apKbLIbl HAPBIKTHIK KYHBI
[IaMaibl €peKLIeNIeHETIH KalbIIThl MoMiJeNepal Aayliay ToyeKesll TeMEHJEN, OJ1 3 ajJblHa a3aMaTThIK
allHaNIBIMHBIH TYPaKTHl JaMyblHa OH ocepiH THrizefi. MYIIKTIH HapbIKTBIK KYHBI MEH IIapT Oarachl
apachlHJIarbl albBIPMAIIBUIBIK OENriIi Olp MPOLEHTTIK SKBHUBAJICHTICH 3aHHaMajga OCKITiIIyl THIC JereH
MIKIpJi KOJIAANMBI3.

BaHKpOTTHIKTaFEI MOMIJIENIEP i ayaya OObEKTHBTI XKoHe CYObEKTUBTI TEOPHUSUIAPBIH epeKIIeINiKTepi
OOPBIIKEP/IIH KPEeJUTOPIAPBIHBIH KYKBIKTAPBIH KaMTaMachl3 €Ty AJPEIKECIHE MKOHE Kbl a3aMaTThIK
alfHaJIBIMHBIH TYPaKTBUIBIFBIHA alTapibIKTaid ocep eTefi. OObEeKTUBTI TOCUTII KOJJIAHy KpeauTopiap YUIiH
KOCBIMIIIA KeMUIAIKTEP TYFBI3a bl, OUTKEHI 0J1 OOPBIIIKEP/IiH MoMiIeNIepiHe MAaFbIM jKacay Ke3iHJe OJap/IbIH
JQJIeIey TPOIICCIH  alTapiIbIKTall OKeHUIIeTenmi, anadijga Oyl oJkarjaifa a3aMaTThlK —aiHAJIBIMHBIH
TYpaKkTBUIBIFBI Oipmiama 3apian merefi. CyObeKTHUBTI TEOpUSHBI KOJJAHY apKbUIbl, KEpiciHIe, HecHe
OepyliiyiepAiH 3aHAbl MYIJAEIEpiH Kopray Jopekeci TeMEHIEeHIi J>KoHEe a3aMarThlK alHaJbIMHBIH
TYPaKTBUIBIFBIH KOpFay jKarnaimapbl apTaibl. ©Oneduerrepreri oObeKTHBTI KoHE CYOBEKTHUBTI TEOPHUSHBI
yinectipin Oipre KoijgaHy Kepek JereH IiKip OpBIHJBI JIeN oWnaiMbl3. by xarmail GaHKpOTTHIK pacimi
SHTi31IreH JKaraaiina OOpbIIKepaiH KpeauTopIapbl MEH OHBIH KOHTPAareHTTEpiHIH MoMijlenepiHiy OapbIHiIa
KOpFaJlyblHa KeHiJAiK Oepyre MyMKiHIIK Oeperi.
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sudebnoy-praktiki

C.N. Komxacaposa

OcHoBaHMS NPU3HAHUSA HeIeHCTBUTEIbHBIMH C1€JI0K JT0KHUKA
NPHU Npoueaype peadMIuTANUN U 0AHKPOTCTBA

Lenpto ncciaenoBaHus SBIAETCS BCECTOPOHHUM aHANN3 OOBEKTUBHBIX U CyOBEKTHBHBIX MOAO3PHTEIBHBIX
CHIENIOK B paMKaX OCHOBAaHUH JUIs peaOMINTalUK U MIPU3HAHHUS HEIEHCTBUTEIBHBIMU CAENOK O OaHKPOTCTBE,
paccMOTpeHHe HX HCTOPUUYECKOTO acleKTa, aKIEHTHPOBAHHE BHUMAaHHSA Ha Npo0ernax B OTEYECTBEHHOM
3aKOHOJATENbCTBE, IPOBEACHHE CPAaBHUTEIBHOTO aHaldM3a C 3apyO0eXHBIM  3aKOHOJATENBCTBOM.
MeTo0IOTHIECKYI0 OCHOBY HCCIEOBAaHUS COCTAaBIAIOT OONIME M CICNHalIbHBIE METOMABI, TaKHe Kak
(hOpMaITbHO-TOTHYECKUH, HayYHBIH aHaIW3 M CHHTE3, CPaBHHUTEIHHO-TIPABOBOH, HCTOPHKO-NIPaBOBOH. B
pe3yJibTaTe MCCIeOBaHUs ObUT PacCMOTPEH MCTOPHYECKHH acIeKT OCHAapHBaHUS CHENKHU IpU OaHKPOTCTBE,
TO €CTb MHCTHTYTHI JpeBHEpHUMCKOro npaBa «Actio Pauliana» — IlaymmanoB uck, «Laesio enormisy.
IIpoBeneH mpaBoBoW aHaIM3 MOJOXKEHWI cTaTbu 7, MyHKTa 2, moanmyHKToB 1) m 3) 3akona PecmyOmuku
Kazaxcran «O peabunuranun u GaHKPOTCTBE», a TAKXKE TAHBI aBTOPCKUE BBIBOJBI OTHOCHTENILHO MHEHHH,
CBSI3aHHBIX C TIOHATHEM «3HAYUTENBHO OTIMYAeTCS B XYAUIyl0 CTOpoHY». IlyremM mpoBeneHus
CPaBHHUTEIHFHOTO aHaM3a 3aKOHOJATeNbCTBa O OaHKporcTBe PecmyOmmkm Kaszaxcran u  Poccuiickoit
Oenepanny n3ydeHs! 0COOCHHOCTH OOBEKTHBHBIX M CYOBEKTHBHBIX ITOJIO3PHTEIBHBIX CHETIOK W IPHBEICHBI
npuUMepsl U3 cyfeOHO# mpakTuku. OOCYKICHBI pa3iUYHbIe B3IJISABI HAa HCIIOIB30BaHHE OOBEKTHBHBIX U
CyOBEKTUBHBIX TEOPHH INpH NpPU3HAHUM HENSHCTBUTEIBHBIMH CHEIOK IpU OaHKpOTCTBe. B 3awimoueHue
BBICKA3aHBbI IIPEUIOKEHUSI O TOM, YTO B LEJSIX (OPMHPOBaHMS €IMHOI CyAeOHOH MpakTHKH HEoOXOIHMMO
YTOYHHTH HEKOTOPBIE IOHATHSA B 3aKOHOAaTeIbcTBE PecryOnukn Kasaxcran o 6aHKpOTCTBE.

Kurouegvie cnosa: ocnapuBaHue CAEIKH, HeNEHCTBUTENbHAs chenka, [laynimaHoB HCK, HEpaBHOLIEHHOE
BCTPEYHOE HCIOJHEHNE, TOAO3PUTENbHAs CHENKAa, OOBEKTHBHAs TEOpHUs, CyOBEKTUBHAs TEOpHs, LEeHa
C/ICJIKH, IMYILIECTBEHHAS Macca.

S.1. Kopzhasarova

Grounds for invalidating the debtor’s transactions during the rehabilitation and

bankruptcy procedure

The purpose of the study is to comprehensively analyze objective and subjective suspicious transactions
within the framework of the grounds for rehabilitation and invalidation of bankruptcy transactions, to
consider their historical aspect, to focus on gaps in domestic legislation, to conduct a comparative analysis
with foreign legislation. The methodological basis of the research consists of general and separate methods,
such as formal-logical, scientific analysis and synthesis, comparative-legal, historical-legal. As a result of the
study, the historical aspect of challenging the transaction in bankruptcy was considered, that is, the
institutions of ancient Roman law “Actio Pauliana” — Paulian lawsuit, “Laesio enormis”. A legal analysis of
the provisions of Article 7, paragraph 2, subparagraphs 1) and 3) of the Law of the Republic of Kazakhstan
“On Rehabilitation and Bankruptcy” was carried out, and the author's conclusions were given regarding
opinions related to the concept of “significantly different for the worse”. By conducting a comparative
analysis of the bankruptcy legislation of the Republic of Kazakhstan and the Russian Federation, the features
of objective and subjective suspicious transactions are considered and examples from judicial practice are
given. Various views on the use of objective and subjective theories in invalidating bankruptcy transactions
are discussed. In conclusion, suggestions are made that in order to form a unified judicial practice, it is
necessary to clarify some concepts in the legislation of the Republic of Kazakhstan On bankruptcy.

Keywords: contestation of a transaction, invalid transaction, Paulian lawsuit, unequal counter execution,
suspicious transaction, objective theory, subjective theory, transaction price, property mass.
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