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Collaboration, compliance and tax intermediaries: the case of banks.

The purpose of the study is to assess the role of second-tier banks in the system of financial and tax interme-
diation, to identify the relationship between legal regulation and the actual state of cooperation between tax
authorities and commercial banks, compliance with laws and regulations in the field of compliance, as well as
compliance with appropriate standards of conduct, both for banks and tax authorities bodies. Features of the
interaction between banks and tax authorities are the implementation of mandatory instructions and the provi-
sion of the necessary information by banks for state revenue authorities. Cooperation and interaction of the
tax authorities with banks is established in the Tax Code of the Republic of Kazakhstan. The current tax and
banking legislation does not adequately define the status of banks in tax administration. The Tax Code of the
Republic of Kazakhstan in general terms defines the rules for cooperation and interaction between second-tier
banks and tax authorities, but banking legislation in this regard bypasses this issue. In scientific terms, ap-
proaches to disclosing the essence of financial intermediation of banks are ambiguous. Cooperation in the
field of taxation, objectively established in the course of the historical development of the tax system, finds its
legal consolidation and design, which is studied in this scientific work. In this regard, the article defines the
legal status of banks in legal relations with the tax authorities, the role of banks as financial intermediaries in
tax relations. This study also carried out a general analysis of potential and actual participants in tax legal re-
lations, the list of which does not include banks. The research methodology was composed of analytical, sys-
tematic, formal-legal methods. The theoretical basis was the works of scientists on financial, tax and banking
law. The conclusions made in the course of this study can be used in further research in these areas of law, as
well as for the purposes of improving tax intermediation in the current legislation of the Republic of Kazakh-
stan.

Keywords: tax authorities, banks, cooperation, financial intermediaries, participants, tax intermediaries, tax
relations, banking intermediation.

Introduction

The relevance of the topic under study is due to the significant role of banks as financial intermediaries
in the field of taxation. The timeliness and completeness of revenue receipts to the state budget and the eco-
nomic development of the state depend on how effectively, from a legislative point of view, it will be possi-
ble to form the interaction of tax authorities and banks.

Banks provide financial services and products such as loans, deposits, money transfers etc. In this re-
gard, there are many issues related to the operation of banks, including cooperation, subordination (compli-
ance) and tax intermediation. Cooperation is an important aspect of the banks’ operation. Banks must coop-
erate with customers, government agencies, regulators and other banks. Bank customers expect banks to pro-
vide them with high quality services and products and protect their interests. Banks are monitored by gov-
ernments and regulators to ensure they comply with laws and regulations.

* Corresponding author’s e-mail: g_nurbekova@mail.ru

6 BecTHuk KaparaHgmMHCKOro yHusepcureTa



Collaboration, compliance and tax intermediaries:...

One of the main aspects of the bank's activity is its activity as participants in tax legal relations in the
form of tax intermediaries, which reflects their heterogeneous nature and features in relations with state rev-
enue authorities, including the possibility for the banks to operate withholding taxes on the revenue originat-
ed from financial investments or deposits.

We have to define the differences between financial and tax intermediation [8]. In the modern world,
financial intermediaries play a significant role in the financial market. The main function of financial inter-
mediaries is to ensure the effective redistribution of free cash.

It should be noted that in practice there are problematic issues related to the tax imperfections and bank-
ing legislation, as well as international integration constantly put forward new requirements and set new
tasks that require clarification of previously conducted studies, including on the provision of information and
various data by banks for bodies of state revenues, the performance by them of special functions for the
transfer of taxes and taxpayers’ fees. This is the main cooperation between banks and the tax service, and the
issues of interaction between tax authorities and banks becoming increasingly important.

The purpose of this study is to identify the features of the relationship between tax authorities and
banks, as well as to study the role of the bank as a financial intermediary between the state and taxpayers.

To achieve this goal, the study is aimed at solving the following tasks:

- To reveal the concept and content of the mediation of banks, the features of mediation of banks with
tax authorities;

- Identification of banks’ participation forms in relation with tax authorities;

- Analysis of the banks’ activities as tax intermediaries;

- Compliance with the norms of the law, both by tax authorities and by banks in the exercise of special
powers to provide information, to transfer and control the tax payments of their clients, i.e. taxpayers;

- To study the role of banks in the field of tax cooperation abroad.

Historically, banks originated in society as intermediaries. Over time, their range of special intermedi-
ary functions expanded and became fixed at the legislative level, and in the modern world, the role of the
bank as a financial intermediary between the state and taxpayers is significant and is the basis of the financial
system of any state.

The study revealed that banks play a dominant role in the system of financial intermediation. As we
know, it is common for banks to interact actively with other financial intermediaries. Commercial banks co-
operate most closely with insurance companies; securities market participants (brokers, dealers, etc.), leasing
companies, stock and currency exchanges [1]. In the financial legislation of Kazakhstan, there is no such def-
inition as tax intermediaries. Accordingly, the question arises whether banks can be attributed to intermediar-
ies, as understood in the theory of tax law.

Research methods

In carrying out this scientific research, various theoretical and empirical methods were used, including
the methods of comparative legal analysis, synthesis, induction and deduction, hermeneutics and the histori-
cal method.

Results and discussion

In the scientific literature, there are various opinions on the relationship between the elements of the
banking and tax systems, on the activities and types of financial intermediaries, despite the existing studies
of problems in this area, we note that domestic science pays insufficient attention to the issues of financial
intermediation of commercial banks in the field of taxation.

Legislatively, the interaction of tax authorities and banks is fixed in a number of articles of the Tax
Code. The main ones are: Article 24 “Obligations of second-tier banks and organizations carrying out certain
types of banking operations”; Article 118 “Suspension of debit transactions on bank accounts of a taxpayer
(tax agent)”; Article 122 “Collection of debts to the budget at the expense of money in bank accounts”; Arti-
cle 155 “Rights and obligations of officials of a tax authority during the tax audit™; Article 53 “Bank guaran-
tee” [2].

Their cooperation is based on the performance by banks of certain functions in accordance with the law.
The main duty of banks in the field of taxation is to fulfill the instructions of taxpayers and tax authorities to
transfer taxes and fees to the budget and a number of other duties related to tax administration.

According to Article 22 of the Tax Code of the Republic of Kazakhstan, the interaction of tax authori-
ties with authorized state bodies, local executive bodies and other persons is established. Second-tier banks
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do not belong to these types of entities and state bodies. For the banking sector, this category includes the
National Bank of the Republic of Kazakhstan and the Agency for Regulation, Control and Supervision of the
Financial Market and Financial Organizations. Together they develop and adopt joint control measures, in
accordance with the legislation of the Republic of Kazakhstan, ensure the mutual exchange of information.

Also, banks are required to provide information on taxpayers to the tax authorities. Some of this infor-
mation is provided on the basis of the law, and some at the request of the tax authorities. Thus, banks per-
form specific functions in the field of taxation.

In the Russian Federation, banks have certain rights and obligations in collecting taxes and act as tax in-
termediaries. According to Article 86 of the Tax Code of the Russian Federation, banks are required to with-
hold taxes from payments to customers in cases where this is provided for by law. Banks are also required to
provide information about their customers and their income to the tax authorities. Banks can also act as tax
agents, collecting taxes directly from their customers and remitting them to the tax authorities. For example,
according to article 232 of the Tax Code of the Russian Federation, banks are required to withhold personal
income tax related to the use of their investments and deposits. [3]. However, Russia also has the Federal
Law “On Banks and Banking Activities”, which sets the rules for banking activities in general. This law also
establishes rules for the interaction of banks with the tax authorities and the security of customer data when
providing information to the tax authorities.

Thus, banks in Russia have an important role in the tax field and act as tax intermediaries, collecting
taxes from their clients and providing information to the tax authorities. However, their rights and obliga-
tions are regulated not only by tax legislation, but also by banking legislation.

In Estonia, banks also act as tax intermediaries and have certain tax collection responsibilities.

According to the Estonian Tax and Fees Act, banks are required to withhold tax on interest accrued on
bank deposits and transfer it to the Estonian budget system. In addition, banks must report to the tax authori-
ties’ information on the accrued income of their clients on deposits and accounts [4].

Banks can also act as tax agents in withholding taxes on payments to their customers. They are required
to notify their clients of tax changes and changes in tax legislation.

However, Estonia also regulates banks through the Law on Credit Institutions, which lays down rules
for banking in general. This law establishes rules for the interaction of banks with the tax authorities and the
security of customer data when providing information to the tax authorities.

Thus, banks in Estonia play an important role in the tax field and act as tax intermediaries, collecting
taxes from their customers and providing information to the tax authorities. However, their rights and obliga-
tions are regulated not only by tax legislation, but also by legislation on credit institutions.

The Bank acts as an intermediary, this is its main mission in financial and legal relations. In the finan-
cial system, the following types of financial intermediaries are usually distinguished, such as banks, insur-
ance companies, investment funds, pension funds and brokers.

In the financial and legal literature, financial intermediaries can be divided into three types or groups, as
suggested by the authors Ulybina L.K. and etc.

The first group of financial intermediaries is financial institutions of the deposit-credit type. This group
of financial intermediaries includes commercial banks, savings and loan associations, postal savings institu-
tions, non-bank credit organizations, microfinance organizations. This group of financial intermediaries
manages the liquidity of clients, carries out money transfers, and also facilitates the attraction of deposits. In
addition, they provide a variety of loan products [5].

Indeed, banks are one of the main financial intermediaries in the economy of the state. Their main func-
tions belong to the category of financial services, as for tax intermediary functions, the bank acts as an in-
termediary in payment transactions and performs other duties.

Banks have standard functions due to the fact that they are legal entities and, in accordance with the Tax
Code, payers of taxes and fees. In some cases, organizations have obligations to calculate, withhold and
transfer tax, while it is possible to perform both all actions and individual ones, for example, only calculate
tax. In this case, the bank, like any other organization, performs the functions of a tax agent.

Based on this, we can consider banks as financial intermediaries in tax relations. In general, as we see
the relationship between banks and tax authorities, scientists do not consider it as financial intermediation,
this type of legal relationship is practically not covered.

According to the above classification, the second group includes contract savings institutions; these are
insurance companies and pension funds. They raise funds in the form of contributions under contracts con-
cluded between them and clients.
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And the third group is investment financial intermediaries that assist clients in placing free funds in
highly profitable financial instruments. These include financial companies, mutual funds, hedge funds, gen-
eral bank management funds (GBMFs), mortgage banks, and loan brokers [5].

Thus, this classification reflects only the types of financial intermediaries and relationships between
banks and other financial institutions. The concept of financial intermediation is much broader than tax in-
termediation.

With regard to mediation in the field of taxation, these relations are based on the method of power and
subordination and have an exclusively imperative character in relations with the tax authorities. The peculiar-
ities of tax intermediation of banks include the absence of contractual (dispositive) relations between tax au-
thorities and banks, and in these relations there is no voluntary expression of will on the part of banks. In
addition, banks store and transmit, in cases prescribed by law, information on the availability and movement
of funds to the tax authorities. From which it follows that the specific functions of the bank in tax relations
include intermediary and information, it is in banks that taxpayers open accounts, accumulate free cash,
banks carry out all settlement operations.

Realizing their special status, banks include the powers of different directions. This is due to the fact
that in relations with the tax authorities, the bank acts in several aspects at once:

- directly as an independent taxpayer;

- as an intermediary between the state (tax authorities) and taxpayers, through which other taxpayers
(legal entities and individuals) carry out financial transactions. In this connection, banks can provide tax au-
thorities with specific services, including the necessary information to verify the correctness of the calcula-
tion and timely payment of taxes to the budget;

- as a tax agent (regarding the procedure for calculating and withholding taxes from funds paid by tax-
payers and transferring them to the state budget).

It should be noted that in the tax legislation of the Republic of Kazakhstan, only a certain circle of sub-
jects are defined as subjects of tax relations: taxpayers, tax agents, the state represented by tax authorities.

It should be noted that as specific independent participants in tax relations, banks and non-bank credit
organizations are not directly identified either in tax or banking legislation.

However, the Tax Code of the Republic of Kazakhstan in separate articles (for example, Article 24 of
the Tax Code of the Republic of Kazakhstan) establishes the status and obligations of commercial banks and
organizations engaged in certain types of banking operations, which actually determines their significant role
in the domestic tax system.

At the same time, the issue of tax intermediation of banks is not sufficiently regulated by the norms of
the Tax Code, despite the significant role of banks as tax intermediaries in replenishing the state budget. As
already noted, the obligations of banks are established, while the code itself lacks the concept of tax interme-
diaries.

In the theory of tax law, it is usually customary to consider banks as third parties through which taxpay-
ers transfer the subject of a tax payment, i.e. money to the state budget.

Yu.A. Krokhina in this regard notes that in fact tax relations affect a larger number of subjects, since the
establishment, introduction and collection of taxes to the state revenue, the implementation of tax control and
prosecution for a tax offense also requires the involvement of other individuals and legal entities, authorities
and local governments, which are not directly designated as participants in tax relations, but are endowed
with relevant rights and obligations by tax legislation and in certain cases bear tax liability [6].

First of all, this statement is true in relation to banks, which, despite performing a significant function in
tax legal relations, are not named by the Tax Code as their participants.

At the same time, the role of banks is very significant in terms of replenishing the budget. The com-
pleteness of the budget depends on the timeliness and completeness of the volume of execution of payment
orders for tax payments.

In addition, banks are required to comply with the established procedure for opening accounts, provide
information on open accounts and financial transactions of their clients, promptly execute orders for the
transfer of taxes and fees, and the suspension of operations on a client's account.

The Tax Code establishes the concept of a tax agent, so in accordance with Article 1, Paragraph 53 a tax
agent is an individual entrepreneur, a person engaged in private practice, a legal entity, including its structur-
al divisions, as well as a non-resident legal entity, on which, in accordance with The Tax Code imposes an
obligation to calculate, withhold and transfer taxes withheld at the source of payment and (or) a single pay-
ment [2]. Banks, as defined above, can be classified as agents.
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It seems possible to operate with different concepts in relation to banks, such as a participant, an inter-
mediary and a consultant. All these meanings can be applied to banks, but naturally there are differences in
their content and yet they are close in meaning.

At the same time, the tax legislation of the Republic of Kazakhstan does not define the status of a bank
in any of these terms. Moreover, banks cannot be considered as tax consultants at all, and here we see a sig-
nificant difference between the definition proposed by the OECD and the tax law in Kazakhstan.

We offer you to get acquainted with the point of view of the practicing lawyer Krymsky D.I. in the light
of the OECD Report review. Aggressive tax planning is unthinkable without the active participation of tax
intermediaries in the broadest sense of the word. They can be like actual tax consultants themselves [7].

Tax consultants can be (consulting, legal, audit companies, private consultants, tax and legal depart-
ments of organizations), as well as banks and other financial institutions (investment and management com-
panies, insurers). In some cases, tax intermediaries play a positive role, helping taxpayers to understand the
intricacies of tax legislation. However, it is obvious that the negative side is not ruled out, which consists in
the development of unacceptable tax minimization arrangements, in the terminology of the Seoul Declara-
tion [8].

This point of view is closer to us; in addition, we can also add that in Kazakhstan tax consultants in-
clude consultants from two public associations, such as the Chamber of Tax Consultants and the Association
of Taxpayers. In addition, the article paid special attention to the role of banks and financial organizations in
tax planning. The author analyzes and summarizes various factors influencing decision-making by tax au-
thorities, taxpayers and tax consultants.

According to the OECD Review “Research on the Role of Tax Intermediaries”, tax intermediaries pro-
vide a wide range of assistance to taxpayers: they assess the tax risks of the taxpayer's activities and transac-
tions concluded by him, provide full support for the taxpayer's activities in terms of compliance with the re-
quirements of tax legislation (including preparing tax returns), as well as represent the interests of the tax-
payer in tax authorities and courts when considering tax disputes [8].

From this point of view, banks in the pure sense do not reflect all the functions assigned to tax consult-
ants, since they perform only a certain part of the above-mentioned powers. However, as Krymsky D.l. The
following types of tax intermediaries are further presented in this OECD study.

As a rule, tax intermediaries include lawyers, accountants and auditors, while in the United States tax
advice is carried out mainly by lawyers, in most other states the leading role in tax advice belongs to repre-
sentatives of the economic profession, primarily accountants and auditors.

The OECD Survey “Research on the role of tax intermediaries” identifies two groups of tax intermedi-
aries: 1) tax advisers, which include organizations providing legal, accounting and other services on taxation;
2) banks and other financial institutions that develop and put into practice financial instruments, the exist-
ence of which is mainly due to tax reasons. At the same time, it should be recognized that the classification
of banks as tax intermediaries in the framework of this study is most likely due to the fact that its purpose
was to determine the role of tax intermediaries in aggressive tax planning [8].

And further, it is indicated that in other studies on the status of tax intermediaries, banks are either not
mentioned at all, or they are not distinguished as a separate type of tax intermediaries.

Thus, the position of banks as tax intermediaries is not fully settled and the problem remains open.

The increase in state budget revenues largely depends on effective tax administration. In the theory and
practice of taxation, there is still no single approach to the definition and content of tax administration, its
comprehensive study, in particular, in relation to commercial banks. At the same time, the improvement of
the methods of tax administration will also contribute to an increase in the efficiency of the work of credit
institutions.

The tax authorities should control this process, but the Tax Code still does not regulate such checks.
The tax authorities check banks as a taxpayer, and not as a tax intermediary, due to the fact that this is en-
shrined in law.

Conclusions

In the modern system of taxation, banks are an important link. At the same time, despite a wide range of
special functions in the tax sphere, banks are not named in the Tax Code among the participants in relations,
intermediaries, or consultants regulated by the legislation on taxes and fees. The list of subjects enshrined in
the Tax Code is not complete and does not include all potential and actual participants in tax legal relations.
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Thus, we can summarize that the peculiarities of the position of banks are, on the one hand, taxpayers
and tax agents; on the other hand, banks are financial intermediaries that carry out settlements between enti-
ties.

Consequently, commercial banks are both fairly large taxpayers and conductors between the tax author-
ities and taxpayers.

It is worth noting that banks have practically no rights in relations with the tax service. Even Article 24
of the Tax Code of the Republic of Kazakhstan sounds like the obligations of second-tier banks and organi-
zations carrying out certain types of banking operations. Accordingly, we cannot call these legal relations
equivalent. This is understandable, since the tax authorities represent the interests of the state, while banks
belong to a commercial structure and are private individuals. The tax legislation should establish not only the
obligations, but also the rights of banks and organizations that carry out certain types of banking operations.
As noted above, the relationship between banks and the tax service is in the nature of purely power relations.
Banks must unquestioningly comply with the orders of the tax authorities, which is real and happens in prac-
tice.

Therefore, the cooperation relations of these subjects outweigh only one direction and will always be
limited by by-laws.

On the issue of cooperation, only Article 38 of the Law of the Republic of Kazakhstan “On Banks and
Banking Activities in the Republic of Kazakhstan” states that banks and organizations engaged in certain
types of banking operations, in order to provide state revenue authorities with information on current ac-
counts opened for value added tax accounting, interact their information systems with the information system
of state revenue bodies in the manner determined by the authorized body in the field of informatization [9].
In fact, only this article traces cooperation and interaction, and not just subordination to the tax authorities.
All other relationships are classified as obligations; the law provides for banks only the mandatory nature of
execution.

It is also necessary to disclose some points on the procedure for providing information by banks; we
have already indicated that the tax legislation of Kazakhstan obliges banks to notify the tax department on
banking operations of the taxpayer in a mandatory structure.

In order to obtain information about the audited enterprise, the tax authorities must submit a written re-
guest to the bank to request the necessary documentation. Requests for the provision of certificates of the
availability of accounts in a credit institution and the balance of funds in the accounts, as well as the provi-
sion of statements on transactions on the accounts of the tax authorities must be sent to banks in strictly de-
fined forms. Information interaction of tax and other authorities is provided by receiving and transmitting
information in electronic form.

Thus, part of the information is provided in accordance with the norms of the Tax Code, and part upon
request and in the form, in agreement with the National Bank of the Republic of Kazakhstan. And if the state
revenue authorities require information that is not displayed in a written request, the bank or financial organ-
ization has the right to refuse to provide data about the taxpayer. The tax authorities are required to make a
request on the established basis, in which the requirements provided by the tax authorities to the banks must
be substantiated. To obtain the necessary information, the tax authority submits a reasoned request to the
bank. All information required by the tax authorities must be included in the request. Otherwise, the bank is
not obliged to disclose it. This also applies to cases where the written request does not contain all the neces-
sary details, or it is not presented in the prescribed form — in this case, the bank is also not required to pro-
vide information about the depositor.

In practice, this limits the duties of tax authorities in cooperation with banks and other credit organiza-
tions.
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I'.T. Hyp6ekoBa, M. I'pemxu

BIHTBIMAKTACTBIK, 0aFBIHBIIITHUIBIK KOHE CATBIKTBIK AeJIAJIbIK:
0aHKTep MbICAJIBIHAA

3epTTeyaiH MaKcaThl — Kap KbUIBIK )KOHE CABIKTHIK IEJIIAJIBIK XKYHECIHACT] eKiHIII JeHrelineri OaHKTepIiH
peutin Garaiiay, KYKBIKTBIK PETTEY MEH CalbIK OpraHiapbl MCH KOMMEPLMSUIBIK OQHKTEp apachIHIAarbl bIHTHI-
MAaKTaCTBIKTBIH HAKThI Xai-Ky#iHIH apakaTbIHACBIH OHE KOMIUIACHC CaaChIHAAFBI 3aHAAp MEH epexerepre
COMKECTIKTi, COHAal-aK OaHKTEep YILiH JIe, CAJIBIK OpTaHAaphl YIIiH ¢ THICTI CTAaHIAPTTapABbIH CaKTaIy TOPTi-
OiH aHBIKTay. baHKTEp MEH CcalbIK OpraHAapBIHBIH ©3apa iC-KUMBUIBIHBIH epeKIIeTiKTepi OaHKTepAiH MeMIIe-
KeTTIK KipicTep opraHiapblHa MiHAETTI HYCKayIapIbl OpBIHIAYHI J)KoHE KaXKeTTi aKmaparTsl Oepyi. CaibIk op-
raHAapbIHBIH OaHKTEpPMEH BIHTBIMAKTACTHIFBI MEH ©3apa ic-KuMbUIbl Kasakcran PecryOnmkachiHbIH Callbk
Konekcinne OenrineHreH. KommaHbicTarsl cajbIK jkoHe OaHK 3aHHAMachl CalbIK HpoleciH Gackapyna OaHK-
TepJiH MOpTEOECiH THICTI NeHrelae anpiktamaiinabl. ConbiMeH, Kaszakcran PecryOnukachiabiH Cablk KOJCK-
Cl JKaIIBI allFaH/Ia SKIHII ISHreiil OaHKTep MEH CaJIbIK OpTaHAaphl apachIHAAFbl BIHTBIMAKTACTHIK MICH 63apa
iC-KMMBIJI epeKesIepiH aHbIKTaIbl, OipaK OaHK 3aHHAMAachl OYJI MoceJiere KaThICTBI MOCEIeH! alfHaJbII OTEeIl.
FrutbiMu TisiMeH afiTkanga, OaHKTEpAiIH Kap KBUIBIK ACITAIABIK MOHIH alry Tociuaepi ekiymrol. CabIK Ky-
HeciHiH Tapuxu Jamybl OapbICBIHIA OOBEKTHBTI TYP/E KaIbIITACKAH CAJIBIK CANACBIHIAFbl BIHTHIMAKTACTHIK-
TBIH OCBI 3€PTTEIreH FBUIBIMH JKYMBICTA KYKBIKTHIK HBIFAIOBI MEH paciMienyi Typans! aiiteiaraH. OcblFaH
GaiiaHBICTEl MaKajanaa OaHKTEpPiH CalbIK KbI3METi OpTraHIapbIMeH KYKBIKTHIK KaTbIHACTApAAFbl KYKBIKTBIK
JKaFaibl, OAaHKTEPIiH CalbIK KaThIHACTAPBIHAAFBl KapiKbl Jeiainiapsl perinaeri peini aikpinaanrad. Ockl
3epTTey/ie COHJali-aK OaHKTEp Ti3iMiHE CHTi31IMETeH CANBIKTHIK KYKBIKTBIK KATBIHACTAP/BIH QJICYETTi JKOHE
HaKTHl KAaTHICYIIBUIAPBIHA KAJIbBl Talay >KYpri3inmi. 3epTrey omicTeMeci aHANWTHKAJBIK, JKYHemK, (op-
MaJlb/IbI-KYKBIKTBIK 9/IiCTep/ieH KypanraH. TeopHsIIbIK HEri3 FATbIMAAPABIH KapiKbl, CANIBIK JKOHE OaHK KYKbI-
FBI OOfibIHIIIA eHOeKTepi 00Nmbl. 3epTTey OaphIChIHIA JKacalFaH TYKBIPHIMAAP KYKBIKTHIH OCHI cajlajlapblH/Ia-
FBI OZIaH opi 3eprreynepinne, coHmaii-ak Kasakcran PecryOnuKachIHBIH KOJIAaHBICTAFbl 3aHHAMACHIHAA Ca-
JIBIKTBIK ACTIANTIBIKTHI XKETUINIPy MaKcaThIHIa alaanaHbuTybl MyMKIiH.

Kinm coe30ep. canbik opraniapbl, 0aHKTEp, KOOMepalus, Kap Kbl IeNAalaapsl, KaThICYIIbLIAP, CANBIK JeNIal-
JIapbl, CANBIKTHIK KAThIHACTAP, OAHKTIK JEITA/IBIK.

I".T. Hyp6ekoBa, M. I'pexu

CoTpyaHU4€eCTBO, MOJYMHEHHE U HAJIOTOBOE MOCPETHUYECTBO:
Ha NpuMepe 0aHKOB

[{enb MccnenoBaHnst — OLEHUTH POJIb OAHKOB BTOPOTO YPOBHS B cHCTeMe ()MHAHCOBOIO M HAJIOTOBOTO I10-
CPEAHNYECTBA, BbIABUTH COOTHOIICHUE IIPABOBOTO PEryJIMpOBaHUS U (I)a](TI/I‘{eCKOl"O COCTOsSIHUA COTPpYAHHUYEC-
CTBa MEXYy HAJIOIOBBIMH OpraHaMU U KOMMEPUYECKUMU 63HKaMH, COOTBETCTBUEC 3aKOHAM M IIpaBUJIaM B cd)e—
pe KoMIuIaeHca, KaK coOJI0OAeHNe HaJIeKalluX CTaHAapTOB MOBEJCHMs, Kak OaHKaMH, TaK M HaJIOTOBBIMHU
opraHamu. OcoOEHHOCTH B3aMMOJIEHCTBHS OAHKOB U HAJIOTOBBIX OPTaHOB 3aKII0YAIOTCS B UCIOIHEHUH 00s-
3aTeNbHBIX MPENUCAHUH U MPEef0CTaBIeHUH HeoOxoaumoi nHpopmanuu GaHKaMu Ui OPraHOB rocyzap-
CTBEHHBIX JJ0X00B. ITopsAIoK cOTpyIHNYECTBA U B3aUMOJEHCTBUS HAJIOTOBBIX OPraHOB ¢ OaHKAMH YCTaHOB-
nen B Hanorosom konekce PecryOunku Kazaxcran. [leiicTByroee Hanoropoe n 6aHKOBCKOE 3aKOHOIATEIb-
CTBO HE B JOCTaTOYHOM Mepe OmpeJersieT cTaTyc OaHKOB B HAJIOTOBOM aAMHMHHCTpHpoBanuu. Tak, Hamoro-
BBl kKojieke PK B 001ux yepTax onpeaen periiaMeHT COTPYIHUYIECTBA U B3aUMO/ICHCTBHSI OAaHKOB BTOPOTO
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YPOBHSI U HAJOTOBBIX OPraHOB, HO GAHKOBCKOE 3aKOHOJATENBCTBO B 3TOM IUIaHE 0OXOAUT 3TOT Bompoc. B
HAay4YHOM IUIaHE IOJXOABl K PACKPBITHIO CYIIHOCTH ()MHAHCOBOTO NOCPEAHMYECTBA OAHKOB HEOJHO3HAUHBI.
CotpynauuecTBo B chepe HAIOrooOsoKeH!s, 0ObEKTHBHO CIOXHUBLIEECS B X0 MCTOPHYECKOTO Pa3BUTHS
HaJIOTOBOH CHCTEMBI, HAXOAUT CBOE IIPABOBOE 3aKpEeIUICHHE W 0(OpMIICHHE, KOTOPOe M MCCIeOBaHO B JaH-
HOH Hay4yHOH pabote. B 3Tolf cBsI3M aBTOpaMu OINpeAeNeHHI IPaBOBOE MOJIOKEHHE OAaHKOB B MPaBOOTHOIIE-
HUSX C OpraHaMy HAJIOTOBOH CITyKOBI, poiib OaHKOB B Ka4eCTBE (PHMHAHCOBBIX IIOCPEJHUKOB B HAJIOTOBBIX OT-
HomreHusx. [IpoBexeH o0 aHAaIM3 MOTEHIMAIBHBIX M PEANbHBIX YYaCTHUKOB HAIOTOBBIX IPaBOOTHOIIE-
HHH, B TIepeueHb KOTOPBIX HE BKJIIOYEHBI OaHKH. METOI0NIOTHIO HCCIEeI0BAaHUs COCTABHIIN aHAIUTUYECKHUH,
CHCTEMHBIH, (OPMAIIbHO-IOPUAMYECKHIT MeTOIbl. TeOpeTHUECKyI0 OCHOBY IIPE/ACTaBIAIOT TPYbl YUCHBIX MO
(MHAHCOBOMY, HAJIOTOBOMY M GaHKOBCKOMY IpaBy. BBIBOABI, C/ie/aHHBIC B XOJ€ HPOBEACHUS HACTOSIIETO
UCCIIEI0OBaHUsI, MOTYT OBbITh UCIOIb30BAaHBI P MPOBEJCHUM JadbHEHIIEr0 N3ydeHHs B 3THX 00IacTAX Tpa-
Ba, a TaKKe I IeJel COBEPIICHCTBOBAHUS HAJIOTOBOIO MOCPEJHUYECTBA B ACHCTBYIOLIEM 3aKOHOAATEIIb-
ctBe Pecmry6umku Kaszaxcras.

Knrouegvie cnosa: HaIOTOBBIC OpraHbl, 63.HKI/I, COTPYAHUYECTBO, q)HHaHCOBBIe MOCpECAHUKHN, YYACTHHUKH,
HaJIOTOBbIC MOCPECAHUKHU, HAJIOTOBBIC OTHOIICHUS, 0aHKOBCKOE NOCPEAHNYCCTBO.
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The article is devoted to the analysis of the legislative regulation of the status of a teacher in various legal
systems and international law. In particular, universal and regional specialized acts in the field of fixing the
status of a teacher and his social guarantees, as well as the features of such regulation in some foreign legal
systems are considered. The author in his scientific study analyzes the international acts of the United Na-
tions, the International Labor Organization, UNESCO in the field of registration of the teacher's status. Par-
ticular attention is paid to the countries whose education systems occupy leading positions in the ranking of
countries: Finland, China. The Finnish education system occupies a leading position in terms of the level of
school education, the experience of which is analyzed by the world educational community as a “Finnish
phenomenon”. A scientific study of the teacher's status was carried out using data from international ratings,
such as the Global Teacher Status Index, PISA (Programme for International Student Assessment). The au-
thor focuses on the activities of independent professional associations for the protection of teachers' rights in
foreign countries and their role in strengthening the status, providing social guarantees, and protecting rights.
A critical analysis of the principles of the activities of the Kazakhstan Branch Trade Union of Educational
and Scientific Workers for compliance with its generally accepted standards of the International Trade Union
Confederation has been carried out. The article assesses the law of the Republic of Kazakhstan “On the status
of a teacher” from the position of compliance not only with international law standards, but also with the re-
quirements of modernity.

Keywords: teacher, education system, international agreement, social guarantees, foreign legislation, Finnish
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Introduction

Justification of relevance. The sphere of education was, is and will always be the most important part of
the life of society and the state at all stages of its development, therefore, the legal regulation of this area has
always been given paramount importance. The Kazakh society at the present stage of its development has not
become an exception, especially since the current trends in the development of the human community re-
quire special attention from the state to the profession of a teacher, its legal and social status. The prestige
and high status of a teacher depends on how the state policy will be built towards him.

The main purpose of this study is a comprehensive analysis of the legal regulation of the status of a
teacher in international law and the legislation of foreign countries and the Republic of Kazakhstan.

If we turn to the issue of securing the status of a teacher on a planetary scale, then it is given considera-
ble attention in the documents of international law. An important part of the international block of documents
are international acts in the field of human rights protection, adopted within the framework of the UN, as
treaties of a universal nature that have an imperative character.

Methods and materials

The author used the method of legal formal logic in the form of deduction and induction in the process
of scientific research of the chosen topic. Thanks to deduction, it was possible to make a conclusion from the
general (UN and ILO international standards) to the particular to the relevant law or a set of laws of a certain
direction. The induction method was used to analyze the legislative acts and features of the education system
in China, Finland and the Republic of Kazakhstan, on the basis of which the final conclusion was formulat-
ed. When conducting a scientific study through a comparative legal analysis of education systems, state poli-
cy, legislation on regulating the status of a teacher in Kazakhstan and foreign countries, the main advantages

*Corresponding author’s e-mail: abdakimova_dana@mail.ru
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and disadvantages of certain states were identified. By applying the analogy method, studies were carried out
on the activities of trade unions in Finland, on the basis of which conclusions were drawn about the need for
the transition of domestic trade unions to the principles of independence, autonomy and voluntariness, which
will undoubtedly give its positive results not only in raising and improving the status of a teacher, but also
the entire education system as a whole.

Discussion

The Declaration of the Rights of Man (1948) in Article 26 establishes the provision that: “Everyone has
the right to education. Education should be free, at least in terms of primary and general education. Primary
education should be compulsory. Technical and vocational education should be open to all, and higher edu-
cation should be equally accessible to all on the basis of everyone's ability” [1].

International Covenant on Economic, Social and Cultural Rights, 1966, which regulates in Article 13:
“the right of every person to education... Primary education must be compulsory and free for all... Access to
secondary specialized and higher education”. Convention on the Rights of the Child (1989), where Article 28
establishes the right of children to education. It is these documents that are the basic international acts aimed
at the implementation of fundamental human rights and freedoms [2].

As for registration of the status of a teacher, at the international level it is enshrined in the UNESCO /
ILO Recommendation “On the Status of Teachers” (adopted on 05.10.1966 by the Special Intergovernmental
Conference on the Status of Teachers).

The Recommendation is not by its nature a legally binding international act (it is not subject to ratifica-
tion by countries and is not signed on behalf of states), but all member states of the ILO and UNESCO, re-
gardless of whether they voted for it or approved it, are obliged to know and adhere to its provisions. In ac-
cordance with the provisions of the Recommendations, the national laws of many countries on the regulation
of the rights and status characteristics of teachers have been amended [3].

The 1966 Recommendation contains norms that formulate provisions that establish international stand-
ards for the teaching profession in a wide range of aspects affecting the most important professional, social,
ethical and material rights and interests of teachers, aimed at improving their socio-economic, professional
and social (state-political) status. Thus, both UNESCO and the International Labor Organization consider
salary to be a key factor influencing the status of a teacher. Moreover, teachers' salaries should compare fa-
vorably among professions that require similar skill levels.

In 1974, at the meeting of the XVIII General Assembly of UNESCO in Paris, the Recommendation on
the status of scientists was adopted, which today remains the most complete act specifying the rights, obliga-
tions, social responsibility of scientists to society, determining the role and importance of science in the
modern world.

It would not be out of place to mention such documents as the Charter of Scientists (1948) and the Dec-
laration of the Rights of Scientists (1969), adopted by the World Federation of Scientists, as well as the Dec-
laration of the Rights and Duties of Scientists, supported by this federation in Lisbon in 1990. These docu-
ments are the basis for regulating the legal status of teachers involved in research activities.

The regional international act in the field of registration of the status of a teacher is the “Model Law of
the CIS on the Status of a Teacher”, adopted by the Inter-Parliamentary Assembly of the CIS Member States
on December 4, 2004. The model law determines the principles of state policy, regulates legal, socio-
economic relations related to the activities of a teacher, and is aimed at creating conditions that ensure a
gualitative improvement in the legal status of teachers, the implementation of guarantees for their social se-
curity.

Kazakhstan is an active participant in the international educational process; therefore, when developing
a draft law, the most progressive ideas of foreign countries in this area were taken into account. | would like
to draw attention and bring the features of the legislative regulation of the legal status of a teacher, the social
guarantees provided by some foreign countries.

Results

According to the study “Global Teacher Status Index 2018 (Global Teacher Status Index), China
topped the list of countries in which teachers have a high social status. The Global Teacher Status Index is
the first comprehensive attempt to compare teacher status around the world. This research was developed by
the Varkey Charity Foundation. The main criteria for identifying such status were: the effectiveness of the
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education system, the attitude of the public, employers to teachers (teacher assessment), the availability of
education and the level of wages, the range of legal and social guarantees [4].

Today, China is leading not only in the ranking of countries with a high social status of teachers, but al-
S0 as a state that considers the education sector as the foundation on which the general situation in the coun-
try is built, i.e. development of the national economy and society. Based on this, every year the Chinese
Government allocates huge sums for the modernization and continuous improvement of the education sys-
tem, the widespread informatization of education, the implementation of social programs to improve the
working and living conditions of teachers. Thus, according to the Ministry of Education of the People's Re-
public of China, in just over 10 years, 167.3 billion yuan were invested in the construction of housing for
teachers and lecturers, where apartments with a total area of 200 million square meters were built at the ex-
pense of these funds [5; 147].

The Chinese government provides state support to families in difficult economic situations and unable
to provide higher education to their children at their own expense. Especially for such families, social pro-
grams have been developed, which are as follows: a system of incentive scholarships, a system for providing
opportunities for part-time work while studying, a system for providing assistance in especially difficult situ-
ations, a system for reducing or exempting tuition fees, a system of state subsidies to help.

The legal status of a teacher in China is determined by the laws: “Law on Education in the PRC”, 1995
and “Law on Teachers™, 1993. In China, teachers are not civil servants, but at the legislative level it is deter-
mined that teachers' salaries should not be lower than either higher than that of civil servants, and grow
steadily. Among other things, Chinese teachers can count on medical care at the level of a government offi-
cial.

The peculiarity of the high social status of a teacher lies in the fact that the Chinese teacher has an in-
disputable authority in society. Not a single Chinese family will allow itself to doubt the methodology of a
teacher, let alone question the competence and professionalism of a teacher. Moreover, the Chinese society is
not puzzled by the question, what measures should be envisaged in the legislation in order to protect the
teacher from insults or pressure from anyone (parents or inspecting authorities)? A feature of the demograph-
ic situation in China is that basically one child is brought up in the family, so parents invest in their child as
much as possible and completely trust the teacher at all stages of his growing up. The main tenet of the atti-
tude of Chinese society towards the status of a teacher lies in the fact that the teacher is the beginning of eve-
rything — without a teacher there is no scientist, cosmonaut, doctor, minister, builder... Perhaps this is the
secret of high respect for the teacher, or maybe it is wonderful Chinese national tradition.

According to the results of the same study (GEMS Foundation), Singapore is the leader in terms of
wages ($ 45,755 per year). This is followed by South Korea, USA, Germany, Japan (over $ 40,000 per
year) [4].

As for the peculiarities of the European education system in the issue of registration of the legal status
of a teacher, the legislative regulation in foreign countries is largely decided depending on whether he works
in the public or private education sector.

If a teacher serves in the public sector of education, they are given the status of civil servants (Austria,
Belgium, Greece, Denmark, Spain, Italy, Luxembourg, Portugal, Finland, France, Germany, USA and Cana-
da). The status of a civil servant for a teacher implies:

- recruitment through competitive selection;

- periodic evaluation of the teacher's activities;

- the establishment of a state-guaranteed high pension.

One of the basic principles of public service is the guarantee of life tenure on it, provided that acts and
actions are not committed that are incompatible with the status of a public servant. This means that a teacher
who was appointed before retirement is not subject to dismissal, except in cases that discredit the high status
of a teacher.

The Finnish education system is considered one of the most progressive in the field of school education.
According to the International Program for Education Control Program PISA (Programme For Student As-
sessment) and the Organization for Economic Cooperation and Development (OECD), Finland occupies a
leading position in terms of the level of school education, the experience of which is analyzed by the world
educational community [6].

Finnish educators who carry out educational activities in the private sector are also civil servants under
the Finnish Teacher Training Act (2003). A mandatory requirement for a teacher is the presence of a master's
degree. The teacher has a high social status and authority in society; the profession of a teacher is in demand.
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This is confirmed by the fact that annually the competition for pedagogical specialties when entering the
university reaches 20 people per place. In the Table 1 you can see how much demand there is for teachers
with a master's degree and how this affects their salaries [7].

. . Master's degree and the pres-
. Without a master's degree, - .
Position name : - ence of pedagogical educa- Difference
without a teacher education tion

Elementary School Teacher 1 849,59 eur 2 197,56 eur 347,97 eur
Correction teacher, 2 121,89 eur 2 754,71 eur 632,82 eur
secondary school
Subject teacher, 2 022,49 eur 2 735,71 eur 713,22 eur
secondary school
Subject teacher, 2 069,96 eur 2 900,96 eur 831 eur
high school

Finns are aware of the importance of lifelong learning, which in their understanding means the im-
portance of every stage of education, from early childhood education to adult education and training. The
Finnish education system is a single process that consists of a phased transition of an individual from one
level to another: from early childhood education to adult education and training.

Every year, the Finnish government allocates approximately 15.5 % of the expenditure side of the
budget to finance the education system. At the same time, the total public spending on higher education in
Finland is 21.7 % of all education spending. In terms of one university student, these costs amount to about
8 thousand euros per year. Education remains free for both Finns and foreigners. Finnish students receive a
financial allowance from the state: a scholarship and an additional payment for housing [8; 12].

The Education Workers' Union of Finland (OAJ) is a labor market organization that advocates for the
interests of professionals in education, training and research. If we take the historical aspect of the develop-
ment of this issue, the unionization of teachers in trade unions began in the 1880s, while the creation of the
Trade Union of Educational Workers of Finland (OAJ) dates back to 1973 [9].

The Finnish trade union has a strong influence on education policy and plays an active role in the regu-
lation and development of the education, training and research sector. OAJ is the sixth largest union in Fin-
land and the largest member union of Akava, the Confederation of Professional and Management Personnel
Trade Unions of Finland and the JUKO Public Sector Negotiation Organization.

During the existence of the OAJ Trade Union, the organization has done a lot of work to protect the
rights and social guarantees of teachers:

» prevented the dismissal of teachers;

* paid summer vacations and other breaks during the academic year;

» guaranteed favorable dynamics of teachers' salaries;

* a separate collective agreement for the education sector;

« provided legal protection for teachers;

* developed school legislation, teacher training and other educational policy issues;

« increasing the competence of representatives on labor protection and labor protection of teachers.

Working life in Finland is based on negotiations and the trade union has the right to negotiate contracts
on behalf of its members. In particular, it negotiates collective agreements that set out the terms of labor rela-
tions for teachers with local government employers, the Association of Finnish Independent Employers in
Education, Avainta employers and the state. The main purpose of the negotiations is the protection and guar-
antee of the rights and interests of the members of this Trade Union in accordance with the law and signed
agreements.

As we have already noted, in the international PISA surveys of recent years, Finland occupies the first
position in terms of achievements in the field of school education. For many countries, the Finnish experi-
ence is attractive in terms of the effectiveness of educational reforms and their conditions, which are recog-
nized as the most effective in the world community. The uniqueness of the Finnish phenomenon lies in the
synthesis of such terms as the modernization of education, the personal orientation of school education, the
concept of a democratic school, and the school's openness to the world educational process.

In conclusion of the study, | would like to draw attention to the peculiarities of domestic regulation of
the status of a teacher. It should be noted that in 2020 a new law “On the status of a teacher” came into
force [10]. The law defines a single concept of “teacher”, i.e. before that, the education system was a grada-
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tion of positions of pedagogical workers and persons equated to them. The new law was perceived by the
pedagogical community ambiguously. On the one hand, the new law provided and prescribed the most long-
awaited norms, such as reducing the workload of teachers, increasing the length of paid annual leave
(56 days), the right to material support, incentives and social guarantees. The new law prohibits the involve-
ment of teachers in unusual functions, arrange unreasonable checks, load paperwork and provide material
incentives for prizes at the Olympiads. An innovation and legal protection for teachers is a horm that pro-
vides for punishment for showing disrespect for a teacher — obscene language, obscene behavior, offensive
harassment, and demonstration of indecent gestures. The main disappointment of teachers in the new law
was the lack of a rule on the possibility of retiring on a seniority basis.

Conclusion

The main purpose of the adoption of the law was to increase the status of a teacher in society, which
means attracting more motivated candidates to the profession of a teacher. This is exactly in line with the
findings of the Global Teacher Status Index, an international ranking that notes a direct link between high
salaries and the status of teachers to achieve the best academic results for students. Any international rank-
ings serve as a kind of guideline in the implementation of the policy of effective development of national
education systems. From this point of view, the Kazakh law on the status of a teacher is aimed at improving
the school education system as a whole through the prism of raising the status of a teacher.

It should be noted that the Western system of values in the education system pays special attention to
the effective operation of structures such as trade unions. In the context of our study, this is the Kazakhstan
Industry Trade Union of Education and Science Workers. An indicator of the independence of trade unions is
the independence of trade unions in their activities from executive authorities, local governments, employers,
their associations, political parties and other public associations. Unfortunately, Kazakhstan is associated in
the international labor community with its anti-trade union policy. The main argument about the inconsisten-
cy of the activities of the Federation of Trade Unions of Kazakhstan is the loss of independence from power
structures, as a result of which the Kazakh association is headed by former and current civil servants. Things
got to the point that in 2018, the International Trade Union Confederation suspended the membership of the
FTU.

There were also complaints from the FCI regarding the violation of the principle of voluntary entry into
trade unions, which contradicts the principle of democracy. Often, pedagogical workers are not even aware
that they are members of the Kazakhstan Industry Trade Union of Education and Science Workers and pay
monthly membership fees. Moreover, in the event of labor disputes, the trade union is often inactive and
does not act in the interests of the employee; on the contrary, it acts on the side of the employer, no matter
how absurd it may sound. All these factors together led to the fact that in the ITUC Global Rights Index 2018
report, Kazakhstan was included in the top ten worst countries in terms of respect for workers' rights, along
with countries such as Algeria, Bangladesh, Cambodia, Colombia, Egypt, Guatemala, Philippines, Saudi
Arabia and Turkey [11]. All these shortcomings require an immediate solution and should be aimed at sup-
porting the efforts of independent trade unions of the Republic of Kazakhstan to change the legislative basis
for the activities of trade unions, develop independent organizations and exercise the right to freedom of as-
sociation, collective bargaining and strike.

Raising the status of a teacher and the prestige of the teaching profession through the adoption of a law
alone is not enough. First of all, financial injections into the system of school education are necessary: to in-
crease the teacher's salary to the highest level in the country. High salaries and social guarantees from the
state will raise the competition for teaching professions in universities. At the same time, high salaries will
automatically lead to a competitive selection among teachers and the admission of the most qualified of
them. It is necessary to provide for periodic professional development of a teacher at the expense of budget
funds, which will increase not only the social responsibility of the teacher himself, but will also affect his
salary. We see one of the ways to solve the problem under consideration in the possibility of career growth
of a teacher within the school system, providing not only categories, but also certain forms of growth. As a
measure in raising the prestige and status of a teacher, one can consider an increase in the UNT threshold
score upon admission, when graduates with a good school base do not pass to pedagogical specialties on a
residual basis. The higher status of a teacher attracts more capable people to join the profession and, im-
portantly, to stay, achieving better results for students.
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J1.O. O0mokiMoBa

ITegaror MapTedeciH KYKBIKTBIK PeTTey XaJbIKAPaJbIK aKTijiepae
7K9He 1IeT eJiAep/AiH 3aHHAMAChIH/AA

Makayia opTypii KYKBIKTBIK JKYHellep MEeH XaJbIKapalblK KYKBIKTarbl IEJarorTiH MopTeOeciH 3aHHaMaJbIK
peTTeyai TajgayFa apHalFaH. ATan aiTKaH7a, Melaror MOpTeOCCiH JKOHE OHBIH QJICYMETTIK KEMUIIIKTepiH
OCKiTy canachIHAarbl oMOeOan KoHe aliMaKTBHIK MaMaHIaHIBIPbUIFAH aKTiJep, COHMai-aK KehOip IieTeNmmik
KYKBIKTBIK KYHenepAeri peTTeyaiH epeKIIeTiKTepi KapacTepbUIABl. ABTOp ©3iHIH FRUIBIMU 3epTTeyinne bi-
pikkeH ¥urtrap ¥#bIMbIHBIH, Xanbikapanslk EnOek ¥YitbiMbiHbH, JOHECKO-HBIH memaror maptebeciH po-
ciMIiey calachIHAAFBl XalbIKApalbIK aKTUIEepiH TannaraH. bimiM Oepy xkyiieci enmep peHTHHTICIHAE JKETEKIIl
opeH anatelH OuHIsHANSA, KpITall CHAKTH enjepre epekine Hazap ayaapeulFadH. Mekrenrteri OutiM geHreiti
OotipiHIa OUHISHAUSHBIH OilliM Oepy >KyHeci )KeTeKIlli OpbIHFa He, OHBIH TOXIpHOECiH aneMIik OimiM Oepy
KoFaMbl «puH (eHoMeHi» perinae Tanpaiiasl. [lexaror mopredecin reutbiMu 3epTTey Global Teacher Status
Index, PISA (Programme For Student Assessment) CHSIKTBI XaJIbIKapaiblK PEHTHHITEPIIH JePEKTEPiH maiiaa-
JIaHa OTBIPBIN JKYpri3ingi. COHBIMEH KaTap LIET eNiepAeri IefarorTepiH KYKBIKTapblH KOpFay JKOHiHJeri
TOyeJCi3 KaciOu OipiecTiKTepAiH KbI3METiHe XKOHE OJIapAbIH MOpTEOeCiH HBIFalTyIarbl, QI€yMETTIK Kemil-
nikTep Oepynmeri, KYKbIKTapIbl KOpFayIarsl pesliHe Ha3zap ayJapraH. BilliM jkoHe FBUIBIM KBI3METKEPIIEPiHiH
Ka3aKCTaHIBIK CAANIBIK KOCINTIK OJaFbl KbI3METiHIH KaFUAaTTapbIHa OHBIH XaJIBIKapalIbIK KOCITOAaKTap KOH-
(hemepalMsICEIHBIH JKalIbl KaOBUIJaHFaH CTaHAAPTTAPBIHBIH COMKECTIriHE CHIHH Talliay XKYpriziiareH. Maka-
nana «Ilegaror moprebeci Typasibl» Kasakcran PecryOnnKachHBIH 3aHBI XaJbIKapalblK KYKBIK CTaHIApTTa-
pBIHa FaHa eMec, Ka3ipri 3aMaH TaJanTapblHa Ja COMKeCTiK TYpFhICBIHAH OarajaHFaH.

Kinm ce30ep: nenaror, 6iniM Oepy *Kyiieci, XalbIKapasbIK MapT, AIECYMETTIK KEMUIIIKTEp, IMETEIIK 3aHHaMa,
OUHISHINS TIXKIPUOEC, KaTaKbl, eIaror KYKbIKTaphl, KOCIMoIaK 0ipJIeCTiKTepi, XaIbIKapaablK PEHTHHTTED.

JI.A. AOmakumoBa
IIpaBoBoOe peryiupoBaHue cTaryca neaarora B Me:KIyHapoOJaHbIX aKTax

U 3aKOHO/ATEJbCTBE 3apy0esKHBIX CTPaH

Cratbs NOCBIICHA aHAJIN3Y 3aKOHOAATCIIbHOI'O PETYJIMPOBAHUS CTATyCa I€Aarora B pasjiMiHbIX MPAaBOBBIX
CHUCTEMAaxX U MCXKIAYHAPOJIHOM ITpaBeE. B YaCTHOCTH, PAaCCMOTPEHbI YHUBEPCAJIBHBIC U PETMOHAJIBHBIC Cri€ua-
JIM3UPOBAHHBIC aKTbI B obnacTu 3aKpEIUICHUA CTaTycCa neaarora v €ro COnuaJIbHbIX FapaHTHﬁ, a TaKXe€ 0CO-
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GEHHOCTH TAaKOTO PETyIUPOBaHUS B HEKOTOPBIX 3apyOEKHBIX NPABOBBIX CUCTEMaX. ABTOP B CBOEM HayUYHOM
HCCIICIOBaHUN aHAJIM3UPYET MEKAyHapoaHble akThl Opranmzauun O6beanHeHHBIX Hanumit, MexxayHapoaHoit
Oprannzammu Tpyna, KOHECKO B cdepe opopmnenus craryca neparora. Ocoboe BHUMaHHE yIEIEHO CTpa-
HaM, YbH CHCTEMBI 00pa30BaHMs 3aHUMAIOT JIIUPYIONINE ITO3HUINH B peitiHre ctpan: OumstHaus, Kutaii.
Cucrema o6pasoBanust OUHIAHANYN 3aHIMAET INIABEHCTBYIOIIEE MECTO II0 YPOBHIO IIKOJIBHOTO 00pa3oBaHMs,
OIIBIT KOTOPOTO aHATU3UPYETCS MUPOBOI 00pa30BaTeNbHON OOIIECTBEHHOCTHIO KaK «(UHCKHH (HCHOMEH».
HayuaHnoe nccnenoBanue craTyca neaarora npoBeeHO C HCIIOIb30BaHNEM JaHHBIX MEXITyHapOAHBIX PEHTHH-
roB, takux kak Global Teacher Status Index, PISA (Programme For Student Assessment). ABTOpoM akIieH-
THPOBAaHO BHHMAaHHE Ha AEATENbHOCTU HE3aBHCHMBIX NMPOGECCHOHAIBHBIX OOBEAMHEHMI M0 OXpaHe IpaB
yuHuTenel B 3apyOeKHBIX CTpaHaX U UX POJIM B YKPEIUIEHUH CTaTyca, IPEJOCTABIECHUN COLUANbHBIX rapaH-
THH, 3amuThI IpaB. [IpoBeaeH KpUTHUECKUT aHAIN3 IPUHLIUIIOB AesTeabHOCTH Ka3axcTaHCKOro oTpacieBoro
po(eCCHOHANBEHOTO COI03a pabOTHUKOB 00pa30BaHMS U HAyKH HAa COOTBETCTBHE €ro OOUICHPHHSATHEIM CTaH-
napram MexayHapoHo# kKoH(eneparmy mpodcoro3oB. B crathe mana onenka 3akony Pecryomuku Kazax-
crad «O craryce memarora» C IO3HIIH COOTBETCTBUS HE TOJBKO CTaHAApTaM MEXIyHapOAHOTO IIpaBa, HO U
TpeOGOBaHUAM COBPEMEHHOCTH.

Kniouesvie crnosa: nenaror, cucreMa 00pa3oBaHHs, MEXIYHAPOIHBIH TOTOBOP, COIMANIBHBIC TapaHTHH, 3apy-
OeXHOE 3aKOHOMATEIbCTBO, ONbIT PUHIIAHINN, 3apaboTHas IUIaTa, IpaBa Mefarora, npodcoro3Hbe 00beIH-
HEHUs, MeXKTyHapOJHbIe PEUTHHTU.
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A3aMaTTBIK HHCTUTYTHIHBIH KOHCTUTYUHMSJIBIK-KYKBIKTBIK HeTri3aepi

Maxkanazna Kazaxcran PecryOiiMKachIHBIH jKoHE IIET eIAepAiH KOJIIaHbICTaFbl 3aHHAMACHIH, a3aMaTThIK caja-
CBIH/IaFbI FHUIBIMH 9/1eOHETTEP 1 3ePTTeY KOHE TanAay HEri3iHae a3aMaTThIK HHCTUTYTBIH KYKBIKTBIK pETTeY-
IiH e3eKTi Macenenepi 3eprrenred. Kazakctan PecmyOmuxaceinpin Konerurynuscein, «Kasakcran Pecmy6-
JIMKAaCBHIHBIH a3aMaTTBIFBl Typaibl» 3aHAbl 3epTTeyre 0acTbl OPbIH OEpireH, an a3aMaTTHIKThl KOHCTUTYIIMS-
JBIK-KYKBIKTHIK, pETTEY/IH OIeTeIiK TaxKipuOeci kapacTeippiiraH. COHBIMEH KaTap a3aMaTTHIK HHCTHTYTTHIH
MEMIIEKET TIeH KOFaMHBIH JaMybIHa, a3aMaTThIK KOFaMHBIH KaJIBIITAaCybl YIIIH MAHBI3Ib! €KSHIIr KepceTi-
reH. ABTOpiIap KOHCTUTYIMOHAIN3M TEOPHSCH MEH NPAaKTHKACHIHBIH 0AaCTHI MacelelepiHiH 0ipi — KOHCTH-
TYIHMSIIBIK a3aMaTTBIK HHCTHTYTHI apKbUIBI aaMHBIH KYKBIKTaphl MEH OOCTAHIBIKTAPhIH JaMBITY XKOHE KaM-
TaMachl3 €Ty EKeHIiH aTaln eTKeH. Makaia aBTopJiapbl a3aMaTThIK YFBIMBIH aHBIKTall, OHbIH KOHCTHTYIUSIIBIK-
KYKBIKTBIK YHBIMIACTBIPY MOHI MEH MaHBI3BIH adKbpIHAAy Moceseiepi OOWBIHIIA HETi3ri Ke3KapacTapbl
YCBhIHFaH. ATan aifTKaH/ia, KYKBIKTHIH JKalnbl kahaHaaHybl MEH WHTEpHAlLMOHAJJaHybIHa OaitnaHbicThl Ka-
3aKcTaH PecryOnukachiHblH KOHCTUTYLHACH! TyTacTail anfaHJa KOHCTUTYLHSUIIBIK KYKBIK JaMybIHBIH QJIeM-
K TeHJCHIMSUIApbIHA COWKEC KEeNEeTIHAIrT Typasibl KOPBITBIHIBI jkacanFaH. KOHCTHTYHIHSUIBIK-KYKBIKTBIK
3aHHaMaHBl OJIaH dpi XKETLIIPY OarbITTapBIHBIH Oipi PeTiHAE KOHCTHTYIHMSUIIBIK-KYKBIKTHIK 3aHHAMara ajgam
KYKBIKTaphl JKOHIHAETT XaJbIKapasblK KYKBIKTBIH KAl TAHBUIFAH KAaFUAATTapbl MEH HOpPMaJapbl Typalbl
epEeKeHI CHTi3y TypalIbl YCHIHBIC TYXKBIPBIM/AJIFaH.

Kinm ce30ep: a3aMaTTBIFBI, aJaMHBIH JKOHE a3aMaTTHIK KYKBIKTHIK MOpTeOe, a3aMaTThIK KaruAaTTapbl, KOH-
CTHTYLHUSUTBIK KYKBIK, Kasakcran PecryOnmukaceiabiH KOHCTUTYIHSCHL, ET enfepaid KOHCTUTYIHSACHL.

Kipicne

Memnexkerimizae 1995 xpurrbl Kabburnanran Kazakcran Pecmyonmukaceiaby Koncrutymusicer [1] Ka-
3aKCTaHJIaFbl aJ1aM MEH a3aMaTThIH KYKBIKTapbl MEH OOCTaHBIKTAPhl TAHBUIATHIH, KYPMETTEIICTIH JKOHE KOP-
FaJIATBIH JEMOKPATHSJIBIK KYKBIKTHIK MEMJICKET PETIHIE AaMYBIHBIH aca MaHBI3JIbl KeMIIIKTepiH KaMTaMa-
ce3 erTi. Engeri Gapiplk OWMIIIKTIH KOIYJITTHI XaJbIKKa THECLTI OOybl — MEMIICKETTIK JKOHE KOFaMJIBIK
OMIp/IiH HeTi3ri KaFuJaThl, Ka3aKCTaH IBIK KOHCTUTYIUSUIBIK KYie HeTi3epiHiH akbIipaMac Oeuriri.

PecniyOnukanarpl OapiblK OMIIIKTI OHBIH KOMYJITTHI XaJKbIHBIH MEJICHYI MEMIICKETTIK JKOHE KOFaMJIbIK
OMIpJIiH HETi3Ti KaFuJIachl, Ka3aKCTaHIbIK KOHCTUTYIHSIIBIK KYPBUTBIC HETI3/epiHiH Kypamaac 0eiri 0oibIn
TaOBLUIAIEL.

A3aMaTThIK MHCTHTYTHl MEMJICKET IIEH KOFaMHBIH JIaMybl, a3aMaTThIK KOFaMIbl KaJIBINITACTBIPY YIIIH
MaHbI3/Ibl. A3aMaTThIK UHCTUTYTTHIH KOHCTUTYIUSIIBIK HHCTUTYT apKbUIbI aJlaMHBIH KYKBIKTApbl MeH 0OC-
TaHABIKTAPBIH JIAMBITY JKOHE KAMTaMachl3 €Ty KOHCTUTYIIHOHAIM3M T€OPUSCH MEH NPAaKTUKACHIHBIH 0acThl
MaceeNepiHiH 0ipi OONBIN TaObLIa b,

2017 xbutrbl Haypezna Kazakcran PecnyOnukackinbiH KoHCTHTYIUSICBIHA ©3repicTep MEH TOJBIKTHI-
pyJiap €HTi3y casicH MpOoIEeCTepAl IeMOKpaTHIIaHABIPYFa JKaJbl OaFBITTBUIBIKTEIH Joneni 6omasl [2]. Kon-
CTUTYIIVSUTBIK 3aHHaMa KazakcraHmarsl MEMIIEKETTIK oHe KOFaMIBIK OMipi BIPHIKTaHBIPY JKOHE OJIaH api
JIEMOKPATHSUIAHBIPY KOJbIMEH KYpAi. OChl Ty3eTyJIepre CoMKec a3aMaTThIK MHCTUTYTBIHBIH KOHCTHUTYIIHSI-
JIBIK-KYKBIKTHIK MopTeOeci KeTUTIipuii, jkaHa Heri3nep OOWBIHIIA a3aMaTThIFbIHAH alpbUTy MYMKIHIIT Oe-
KiTingi. 2017 >KBUIIBIH MaHBI3IBI YKAHAJBIFBl — a3aMaTTHIKTaH albIPY/bI €HTi3y OosbIn Ta0buTamel. Herisri
3aHHBIH ANJIBIHFBI PEAAKIMICH a3aMaTTBIKTaH aWbIpy, a3aMaTThIKThl ©3repPTy JKOHE PECIyOJIMKagaH ThIC
JKepJiepre MibiFapy KYKbIFbI K€3 KEJITeH KarF/ai/ia MyMKIH eMEeCTITiH apusiiaanbl. KOHCTUTYIMsFa SHII31UITeH
TY3eTyJepre CoMKec, COTTHIH IIeNTiMi OOMBIHIIA TEPPOPUCTIK KbIIIMBICTAP KacaFaHbl YIIIiH, COHJAi-aK elIiH
OMIpITIiK MaHBI3bI 0ap MyJIieTiepiHe e3re Jie ayblp 3UsIH KenTiprexi yiriH Kazakcran a3aMaTThIFbIHAH albIpyFa
xoi oepineni. byn Kazakcran PecriyOnukachiHbIH a3aMaTThIFBIH KOHCTHTYIMSUIBIK-KYKBIKTBIK PETTEy O13/11H
XaJIKBIMBI3JIBIH IEMOKPATHUSUIBIK IOCTYPIIEPi, COHAN-aK QJIEMIIK MMPAKTHKA €CKEPIJe OTHIPHII, XaTbIKAPAJIBIK

* Xar-xabapnapra apHanrad asrop. E-mail: gbalgimbekova@mail.ru
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CTaHIApPTTap MEH aJlaM MCH a3aMaTThIH KYKBIKTAphl MEH OOCTaHIIBIKTAPBIHBIH KEMULTIKTepiHE, KOFAMIBIK
KayiIci3aikke KOMBIIATHIH TATANTAp KaFUAATTaphl HETI31HIE KY3€Te aChIPhUIATEIHBIH aiFaKTanl b,

A3aMaTTBIKTBI TYCIHYI JKYHeTl 3epAeneyiH TeOPHsUIbIK JKoHE MPaKTHKAIBIK KaxeTTuriri Kazakcran-
HBIH 9p0ip a3aMaThIHBIH KYKBIKTaphl MCH OOCTaHBIKTaphIHA XKAH-KAKThI KEMUIIiK Oepy, skahaHnmaHy mpo-
IECTEPiHiH, XaNbIKAPAIBIK >KaFJaibIH BIKIAIBGIH €CKEPe OTBHIPHII, a3aMaTTBIK Typajbl KOHCTHTYIIHSIIBIK-
KYKBIKTBIK 3aHHAMAaHBI TYCIHY, XaJbIKApAJIbIK TEPPOPU3M KaTepiepiH KyIIeHTy, MeMJICKET MeH KOFaMHbBIH
OPHBIKTHI JJAMYBIHBIH 1IIIKi KOHE CBIPTKBI XKaFJaiylapblH KAMTaMachl3 €Ty KaXETTUIITT MaKCaThIHa ©3CKTCH-
Jipiei.

9oicmep MeH mamepuaioap

3epTTeyAiH 9[iCHAMAIBIK HETI31H €H alIbIMEH, NUAJeKTHKAIBIK KaThIHAC TIeH JaMyJarbl KyOBUTBICTAp
MEH TPOIECTEeP/Ii KapacThIPyAbl KAMTUTHIH JUAJICKTUKAIBIK TOCLT Kypaiiabl. Makanaia tanjgay, CHHTE3, JKiK-
TEy, CUIATTAY, CATBICTBIPY CHSAKTHI JKANITbI FRIIBIMH TAHBIM OICTEPiH, COH/IANH-aK PECMH-KYKBIKTHIK, CATbIC-
TBHIPMAITBI-KYKBIKTHIK, (KOMITAPATUBUCTIK), TAPUXU-KYKBIKTBIK, PETPOCIIEKTHBTI, KYHETIK-KYPBUTBIMIBIK, CTa-
TUCTUKAJBIK JKOHE T.0. CHSKTHI JKEKE FHUIBIMH QJIICTEPJIi KOJJIaHy YJIKEeH MaHbI3fa ue Oonnel. CoHpali-ax,
3epTTey OapbhIChIHIA 3aH HIBIFAPMAIBUILIFBIHIA KOHE KYKBIKTBHIK FHUIBIMIA KOJIJAHBLIATHIH YFBIMIAP MEH
KaTerOPHUSIIAP/IbIH, MaHBI3bUIBIFBIH TYCIHYTE BIKIAJ €TETIH JIMHTBUCTHKAIBIK-KYKBIKTBIK d7[iC TaianaHbLI-
JTBL.

Homuoicenep

A3aMaTTHIK KOHCTHTYIHA KYKBIKTBHIH HETi31H KajayIlbl HHCTUTYTTAPBIHBIH Oipi, COHmal-aK MaHBI3/IbI
KOHCTHUTYIVSUTBIK-KYKBIKTBIK CAHAT OOJIBIN TaObLIaIbl. A3aMaTTHIKTBIH MaHBI3ABUIBIFEIHA OalanbIcThl 1995
xbUTFBl Kazakcran PecnyOnukaceinbi KoHCTUTYIHSACH OyJl HHCTUTYTTHL «AJlaM JKOHE a3zamar) JIereH 2-
OeximHaiH MasmyHbiHA eHrizai. KP Koncrutymusceiaein 10-6a0pHma: «1. Kazakcran PecrmyOnmkachiHBIH
a3aMaTThIFbl 3aHFa COMKeC aJbIHAAbI KOHE TOKTAThbUIAAbI, OJ1 KaHJal Heri3[e anblHFaHbIHAa KapamacTaH, Oi-
pBIHFal JkoHE TeH OobIn TaObutaAbl. 2. PecryOnuKkaHbIH a3aMaThiH a3aMaTThIFbIHAH, ©31HIH a3aMaTThIFbIH
©3repTy KYKBIFBIHAH alibIpyFa, COHal-aK oHbl Ka3akcTaHHaH ThIC Kepliepre ajactayra OoiaManabl. A3aMar-
THIKTaH albIpyFa TEPPOPHCTIK KbUIIMBICTAp KacaraHbl, coHAai-ak Kaszakcran PecrmyOnmKkachIHBIH eMipiTik
MaHBI3BI 0ap MYJICICpiHE 63r¢ JIC ayblp 3USH KENTIPTeHi YIIiH COTTHIH MISIIIMIMEH FaHa jko oepinemi» [1].

Kazakcran Pecniyonukaceinbiy KoHCTHTYIIUSCH a3aMaTTapAbIH KOHCTUTYIMSUTBIK, KYKBIKTaphl MEH 00cC-
TaHIBIKTAPBIH JKY3€re achlpyfa Keniaik OepeTin HopManapabl KamTuabl. COHbIMEH, Ka3akcTaHIbIK KoHcTu-
TynussiHbIH 12-0a0bIHBIH 1-TapMarbiHa colikec Kazakcran PecnyOmukachiapiH, KoHCTHTYIIMSICHIHAA afaMHBIH
KYKBIKTapbhl MEH OOCTaHJBIKTAPbIH TAHUBI JKOHE oyiapra keninaik Oepemi. Otanasik Herisri 3aHHbIH 39-
0a0bIHBIH |-TapMarblHa COMKEC aJlaMHbIH JKOHE a3aMaTThIH KYKBIKTapbl MEH OOCTaHABIKTaphl KOHCTUTYLIUS-
JIBIK, KYPBUIBICTBI KOPFay, KOFaMJIBIK TOPTINTi, aJaMHBIH KYKBIKTapbl MEH OOCTaHIBIKTAPbIH, XaJIbIKTBIH JCH-
cayJbIFbl MEH UMaH/IBUIBIFBIH CAKTay MaKCaThIHA KOKETTI [IaMa/ia FaHa KOHE TeK 3aHMEH IIEKTENTyl MYMKiH.

MemiekeT MMeH KOFaMHBIH iprefi KYHABUTBIKTAPhIH KOPFayAbIH Kbl OarblThiH pacTay Kazakcrtan
Pecny6nukaceiabig 2017 sxbutrel 10 Haypsizgarsl Ne 51-VI1 KoncturynusiceiHa e3repicTep MEH TONBIKTHIPY-
nap eHri3y Oonasl [2]. XKeke anaMHbIH KYKBIKTBIK KafJaibl Typasibl KOHCTUTYIHSUIBIK 3aHHaMa Kazakcran-
JIaFrbl KOHCTUTYIUSUTBIK, KYPBUIBICTBIH TYPAKTBUIBIFBIH, aJJaM MEH a3aMaTThIH KYKBIKTaphl MEH 0OCTaH/IBIKTa-
pBIHA KOJI CYFBIIMAYyIIBUIBIKTBI KOpFay *oiblH ycTanapl. Ocsl Ty3erynepre colikec Koncrutynusauein 10-
0aOBIHBIH 2-TapMarblHA ©3repiCTep MEH TOJBIKTHIpyNap eHri3ingi. KoHCTUTYIUsSHBIH OYpBIHFBI peNaKIus-
CBIH/Ia a/IaMJIbl a3aMaTTBIKTaH aibIPYJIbIH KOHE OHBI MEMJIEKET KypaMblHaH IIBIFAPYAbIH Ke3 KeJIreH MyM-
KIHAIr Y3UIIi-KeCI/Ii )KOKKa IIbIFaphlIbl: PecriyOnrka a3amaThiH elmidip jkariaiiga a3aMaTThIKTaH, a3aMar-
TBIFBIH ©3r€PTY KYKbIFbIHAH aiibipyFa Oonmaiiasl, conaii-ak KaszakcTanHaH mbrapyra 0oaManpl.

10-6anThiH 2-TapMarbIHBIH JKaHa pelakiusicbiHaa Oenrisi Oip mapTTap cakTalFaH Karaaija: TeK COT
IeriMi OOHbIHIIIA, TEK TEPPOPUCTIK KBIIMBICTAp jKacaraHbl YIIIiH, coHaal-ak Ka3akcTan PecrnyOnukachIHbIH
OMIpJIIK MaHBI3Ibl MYJIEJIEpiHE ©3Te A€ ayblp 3usH Kentipredi ymin Kazakcran PeciyOnukacbiHbIH a3aMaT-
THIFBIHAH afibIpy MYMKIHZIr Ke3xeneni. by esrepicrep enfiH YATTHIK KayilCi3MiriH KaMTaMachl3 €Ty Mak-
carblH/Ia kahaHJBIK KayilTep MEH ChIH-Karepiiepre OaiiaHbICThl O0NbI. Bi3iH MeMIIeKeT KOHCTHTYIIUOHA-
JIM3M HETi3[epiHiH TYPaKThUIBIFbIH JKOHE a/laM MEH a3aMaTThlH KYKBIKTHIK MOpTeOECiHiH, aaM MEH a3amart-
TBHIH KYKBIKTapbl MEH OOCTAaHABIKTAPBIHBIH KEMUIIITiH jKaH-KaKThl KAMTaMachl3 eTyre yMmToiiaasl. Ockliaii-
I1a, ajJaM KYKBIKTapBIHBIH JKajmbira Oipjedt JlekiapanusceiHbiH 15-0a0bIHIa «CIIKIM 63 a3aMaTThIFbIHAH 63
epKiMeH adpIpbUIa ajJMalabl» JereH epexe cakrainran [3]. Jlemek, azamarTeikran aifblpy KoHcTHTynmsaa
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xoHe Oacka nma 3anmapaa [4], Kasakcranueiy Herisri 3aHbiHbIH 39-0a0bIH/Ia KOPCETINTCH MEMIICKET TICH KO-
FaAMHBIH iprefii KYHABUTBIKTAPBIH KOpFay MaKCaThIHAA KO3IENTeH.

Keiibip met enaepae KoHCTUTYIHSIIBIK 3aHHAMA PYKCAT eTIIMETreH MiHe3-KYJIBIKKA JKOJ OepeTiH a3a-
MaTTap/bl a3aMaTThIFIHAH albIpy MYMKIHIITIH KapacTeipaiasl. bonrapus KoHCTUTYIUACHIHBIH 25-0a0bIHBIH
3-TapmarbiHa coiikec «bonrapus PecryOnukachIHBIH a3aMaThl TyFaHHAH bonrapus azaMaTThIFbIHAH albIpbI-
na anmaiine [5]. Ucmanns Koncrutynumsiceiaa coiikec (11-6am) «Oipme-0ip HCTIaHABIK ©31HIH a3aMaTTHIFBI-
HaH aifsIpbuTa anMaiiae [6]. demek, Bomrapus skone Vcmanus enfepiHiH KOHCTUTYIUSIAPBIHBIH MaFbIHa-
CBIHJIa a3aMAaTThIFbI HATYPATU3aIUs TOPTIOIMEH OCpLIreH a3amMarTap a3aMaTThIFbIHAH albIPhLTYBl MYMKIH.

ConbIMEH KaTap, KeOip IIeTeNmiK KOHCTHUTYIHsUIAp/a a3aMaTThIKTaH albIpyFa THIUBIM CaJIbIHAJIBL.
Mericansl, HIBernus KoHCTUTYIHSACHIHBIH 2-TapaybIHBIH 7-Tlaparpadpiaga TypaTelH HEMece MEMJIEKETTE TY-
patbiH Oipze-Oip a3amar 3 a3aMaTTBIFbIHAH albIpbUIa aJIMaWTBIHABIFBI, €rep OJl ©3iHiH alKbIH Tijeri 0o-
WBIHIIIA HEMECe MEMIIEKETTIK KbI3METKE Kipy calgaphlHaH 0acka MEMIIEKETTiH a3aMaThl OOJFaH Karaaiiman
backa [7]. ConbiMeH Oipre, keibip enaepAe a3aMaTTBHIKTAH aWbIpyFa >KOJ OepinMensi, erep HOTHKECiH[e
ajiaM anaTpujiKe aiiHayica, SFHU a3aMatrThiFbl k0K anaM. ConbiMeH, ['@P Herisri 3anbiHbiH 16-0a0bIHBIH 1-
TapMarbiHa «[ epMaHusl a3aMaTTBHIFBIH ajdyFa OoJMaiibl. A3aMaTTBIKTHI JKOFAITY TEK 3aH HeETi3iHjae, ail
MY/AJENi aJaMHBIH epKiHe Kapchl — erep OJI a3aMaTTHIFBI JKOK aJlaMFa aifHaiMaca FaHa )Ky3ere achIPhLUTYbI
MYMKiH» [8].

Erep «ennin eMipiik MaHBI3[BI MYACTIEpiHE ayblp 3USH» TEpMHUHI HaKThUIaHca, Kazakcran Pecry6umnu-
kacel KoncturynusiceiHbiH 10-0a0bIHBIH 2-TapMaFbIHBIH TYKBIPBIMBI HEFYPIIBIM aliKbIH Oonap emi. by tep-
MuH oTe Oenrici3. KazakcTannby Herisri 3aHpIHIa KO3/IENTeH a3aMaTThIKTaH albIpy WHCTHTYTHIHBIH OapITBIK
Herizzaepi ne tikeneit Koncturynusaaa aikpiaaanyra THiC cusikTbl. COHBIMEH Karap, 0acKa a3aMaTThIFbl )KOK
aJaMIIbl a3aMaTTHIFBIHAH albIPy a3aMaTTBIFBI JKOK XKaFJaiiFa oKellyi MYMKIH, SIFHU OYJ1 aJaMHBIH anaTpuiKe
aitHamysl MyMKiH. COHBIMEH Oipre, a3aMaTTBIFBI JKOK agaMaap SJeTTe MEMIIEKETTEeH ayiak OOJyFa ThIphIca-
JTBI.

Tarbl Oip KOHCTUTYIVMSUIBIK *aHAJBIK aJiaM KYKBIKTApbl MEH OOCTaHJIBIKTApPBIH MICKTEY MYMKIHJIrHE
kateicThl (Kazakcran Koncturynusachiapy 39-0a0bIHBIH 3-TapMarbl jkaHa pefaknusna). JKorapeiia aiTeui-
rannai, Kazakcran PecnyOnukacel Herisri 3aHbiHbIH 39-0a0bIHBIH 1-TapMarbiHa COHKEC afjaM KYKBIKTAphl
MEH OOCTaHIBIKTapbIH MICKTEYTe TeK 3aHIaPMEH KOHE TeK KOHCTUTYIUSIIBIK KYPBUIBICTHI KOPFay, KOFaMIIBIK
TOPTIIITI, a1aM KYKbIKTapbl MEH OOCTaHIBIKTAPbIH, XaJIBIKTHIH JCHCAYIBIFbI MEH MMAH/IBUTBIFBIH KOPFay MakK-
caTelHAa FaHa xoJ Oepimexni. 2017 KbUIFI KOHCTUTYIMSUIBIK pedopMa aschlHIa cascu cebenTep OOHBIHIIA
azaMaTTap/blH KYKbIKTapbl MCH OOCTaHBIKTAPbIH KaH/al Ja Oip HbICaHIa IICKTEYTe JKOJI OSPIIMEHTIH HOP-
Ma esreptinmi. MoceneH, Kazakcran Pecriyommkacer Koncturynusaceiaeiy 39-6a0biHbIH 3-TapMarsiaaa 10-
0arKa ciTeMe ajbIHBIT TacTalbl. O3repicTepre colkec Kas3ipri yakbITTa KYKBIKTAp MEH OOCTaHIIBIKTapbl
HIeKTeyTe mapTchi3 ThIHbIM cany Kazakcran Pecniy6onukacet Koncrutynusceiasiy 11, 13-15-6anrapsina, 16-
0aObIHbIH 1-TapMarbiHa, 17-0a0biHa, 19-0a0biHa, 22-0a0biHa, 26-0a0bIHBIH 2-TapMarbiHA KaTBHICTBI KO3/EI-
TeH.

JKeke amaMHBIH KOHCTHTYIHSIBIK MOpTeOECiHIH Heri3nepiH aikpiHay kesinme Kazakcran Pecry0mu-
KacbIHbIH 1995 sxbutFbl KOHCTUTYIHMSCH KYKBIKTBIK MOpTEe0e CYyOBEKTUICPiHIH opTYpJIl caHaTTapblH KOJ1a-
Hajapl: Oip JKarmainmapna MeEeTeNIiKTep/i, a3aMaTTBIFBl JKOK aJamaapiabl KoHe OipHelle a3aMaTThIFel 0ap
aJaMIIapIbl KAMTUTBIH «3PKaHUCHICED, «EIIKiM» TEPMHUHEPI KONIaHbIIaAbl. MbIcabl, «9pKiMHIH 6Mip CYpy-
re KyKeirbl 0ap» (KP Koncturynusiceiabiz 15-6a0b1, 1-06J1iri); «TeriHe, aJeyMETTIK, JIaya3bIMJIbIK JKOHE MY-
JIKTIK *aFJaiibiHa OaiIaHBICThI SMIKIMJII elIKaHaai kemcityre 0onmaizapl...» (KP Koncrurynusceiabiy 14-
0a0s1, 2-0euriri). KP Heri3ri 3anpiabiH Oacka Oantapeiaga «KasakcTan PecnyOMkachIiHBIH a3aMaTTapbDy Ty-
paJibl alThUIFaH, SFHU HAKThl KYKBIKTap MEH OOCTaHIbIKTap, COHal-ak MiHaeTTep Tek KasakcTan azamarra-
PBIHBIH KoNbIHAA. THiciHIIE, IeTeN a3aMaTTaphl caiiiay KYKBIFBIH Naianan0aiiisl, MeMJIEKEeTTiK anmaparra
KBI3MET €T€ ajMaiiJibl, 9CKepH KBI3MET MIiHIEeTTepiH arkapMaiabl koHe T.0. KP KoHctuTyrnusceiabH 23-
0a0bIHBIH 1-0emirinne «Kasakcran PecmyOmnukachl azamarTapblHbIH Oipiecy OOCTaHABIFBIHA KYKBIFBI Oap»
nen Oenrinenred. Ocwpinaiiima, Kazakcran PecryOnmkaceiably, KOHCTUTYIHSCHT THICTI OanTapibiH TYXKbI-
prIMIaMaliapblHIa alaM KYKBIKTapbl MEH a3aMaTThIH KYKBIKTAphl apachlH/a albIPMAIIBUIBIK KacahIbl.

Con cuskTel, Oy Macene Oacka MemiiekertepaiH KoHctuTyusiiapsiaaa fa memnrineni. Meicaist, boi-
rapusi Koncrurynusiceiabiy 39-0a0b1HbIH 1-06mirine: «OpKiMHIH €3 HiKIpiH OU1ipyre ®oHE OHBI CO3 apKbI-
JIBI — a30arma HeMece aybI3ia, JBI0BIC, CYpeT HeMece 6acKa *KOJIMEH TapaTyFa KYKBIFBI Oapy, ai 45-6anra
«A3aMatrTapIlblH MEMJICKETTIK OpraHjapra IIarbIMIapMeH, YCHIHBICTAPMEH >KOHE OTIHIIITEPMEH XXYTiHyre
KYKBIFBI Oap» meninren [5]. Peceit ®eneparmsceinsie KoHcTuTyIMsIChIHA cotikec «Peceit DemepannsiChIHBIH
azamarTapbl MEMIICKET iCTepiH OacKapyFa TiKeneH Jie, 3 OKUIepi apKpUIbl ]a KaThICyFa KYKbUTbD (32-0art, 1
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oenim) [9]. Punnsaans Koncrurynumsiceina coiikec «18 jxacka TonraH opOip OUHISHIMS a3aMaThl YITTHIK
caitimay MeH pedepeHIyMaapra KaTeicyFa KyKeuib» (14-maparpad) [10]. Yexus Pecrmybnukacsr KoHcTuTy-
UUSACHIHBIH 21-0a0bIHBIH 4-TapMarbiHa: «A3aMarTap TeH jKaF[aiaa caiinay jkoHe 0acka Ja KOFaMIbIK (yH-
KLUSUIap/Ibl )Ky3ere achbIpyFa KoJl )KeTKi3e anaabi» JaeiinreH [11].

ConbiMeH 6ipre azaMaTThIH KYKBIKTaphl Oackaima aHpIKTaTysl MyMKiH. CoHbiMeH, ['epmanus dexnepa-
TtuBTiK Pecmybnukaceiaeie Herisri 3anpiabiy 11-6a0bHna: «bapneik HemicTep QenepanusHeiH OYKiT ayma-
FBIHJIA KO3FAIILIC SPKIHITH naiiianananey; an 33-0a0bHna: «1. OpoOip Hemic ap kepzae Oipei a3aMaTThIK
KYKBIKTap MEH MiHAeTTepre ue. 2. OpOip Hemic o3iHiH Oeifimainiri, KabineTrTepi MeH KociOM OiMIKTUIIriHE
ColiKec Ke3 KeJreH MEMJICKETTIK Jiaya3bIMFa T€H KOJI JKeTKi3e anaapi» [8]. Mcnanus KoHCcTUTYIHSCHIHBIH 29-
0a0BIHBIH 1-TapMarbIHAa: «OapIIBIK NCTIAHIBIKTAp JKEKe HeMece YKBIMIBIK asz0ara marsMaapas popmana
’KOHE 3aHMEH OCNTiIeHreH caigapMmeH Oepyre KyKbUib» aeiinreH [6]. Lleeinapus Kondenepauuschiubig
tdenepanaer KorcrutyusceiHblH 24-0a0b1HBIH 1-TapMmarsiaga: «llIBeimapibikTap Ke3 KelreH enae TypyFa
KYKBUTBD», a1 Oacka OamnTa: «maybic 0epy KYKeIFeI 6ap apOip agam llBelinapus yiITThIK KeHecine, Dexepai-
JIBI KeHecke xkoHe Deepanabl coTKa caitnanyra Kykeiiby (143-6am) [12] mem ska3butran. OpuHe Oy epexe-
JIEp a3aMaTThIH KYKBIKTAPBIH KaJIBIITACTHIPAIbI.

Keline koHCTUTYIMSIApAa aiaM KYKBIKTAPBIHBIH TaKbIPHIOBIH OENrijey YINiH «KYKBIK TaHBLUIAIbD»,
«KYKBIKKa KeMUIIK Oepisie/i» JIereH )xeke eMec GopMyanap KOJAaHbUTYbl MYMKiH. Byl nu3aiiHael naiina-
JlaHy Ke3iHae Oyl KYKbIK HeMece epKIiHIIK op aJaMFa KaThICThl €KeHAIrl Oaca aWThutraH. Mpicaibl, Yexus
PecrryOnmkacel Koncturynmsaceiaeiy, 19-0a0bIHBIH 1-TapMarsiHOa: «OeOIT KUHANyFa KEMUIIIK Oepiiemi»
[11]; UlIBeiitapus Koudeneparusicoinbiy dhemepanapl KoHcTUTYIMACHIHAAFB 16-0anThiH |-TapMarbIHaa TTi-
KipJiep MEH akmapaT OOCTaHABIFbIHA KeMuIIiK Oepeni, an 22-0anTelH 1-TapMarbl )KHHAJIBIC OOCTAaHABIFBIHA
keminaik 6epemi [12].

bipkarap uier ennepiiH KOHCTUTYIMSIAPBIHAA a3aMATTHIFBIH KOPCETY apKbUIbI a3aMaTThIH KYKBIKTa-
PBIH a/laM KYKBIKTapblHAH aXXbIPATAThIH TYXKBIPBIMAAPABI TaObyFa Oonaael. Meicansl, ['epmanus deneparus-
Tik PecniyOnmukaceiabiy 1949 xbiirbl Herisri 3aHbIHBIH 5-0a0bIHIa: «OpKIMHIH €3 MiKIpiH aybI3Iia, xxa3oaria
KoHe OeifHeney apKpUIBI €pKiH OUIIipyre XKoHE TapaTyFa, COHMai-aK KeIIILTIKKe KOIDKEeTIMIII Ke3AepAcH
aKnapaTThl KeJeprici3 anyFa KyKbIFbl Oap. Panuo skoHe KMHO apKbUIbl Oacmace3 OOCTaHIBIFEI MEH aKmapar
OocrangpiFeiHa keninaik Oepineni. Llensypa sxok» [8]. Wcnanus KoncturynusceiabiH 23-0a0biHbIH -
TapMarblHIA: «OapIBIK a3zaMaTTap KOFaMIBIK eMipre TiKellell Hemece JKallbl Jaybic Oepy apKbUIbI €pKiH
cail;laHFaH OKUIIEpl apKbUIbl KaTbiCyFa KYKbUIbD» feninren [6]. IlIBeiiapus Koudenepamuscoiasiy 1999
®bUTFbl Denepanapik Koncturynusiceinaa: «1. XKunansic O0CTaHIBIFBIHA KEMULIIK Oepineni. 2. OpOip agam
KUHAJIBICTAP YHBIMIACTBIPYFa, OFaH KaThICyFa HEMece KaThICIayra KYKbLIb» Jern Kepceriaren (22-6.) [12].
XKorapeiga kentipinred KoHCTUTYIUSITBIK epexenepie alaMHbIH HET13r1 KYKBIKTaphl TYXKBIPhIM/IATIFaH.

Keli0ip KOHCTUTYIUSIIAPAA «XaJIBIK» CO31 a3aMaTThIH KYKBIKTAPBIHBIH TaKbIPBIOBIH OCTijIey YIIiH KOJI-
nanbuIael. ConbiMeH, XKanonus KoHCTUTYHHMSICHIHBIH «XalbIKThIH KYKBIKTaphl MeH MiHmeTTepi» arthl 111
TapayblHa COMKec: «amamaap OapJbIK HeTi3ri ajaM KYKbIKTapblH Kenepriciz maiinananansl. Ocel KoHcTuTy-
IUSMEH XaJbIKKa KeTUIiK OepiireH aJlaMHBIH OChl HeTi3T1 KYKBIKTaphl Ka3ipri joHe Oojamak ypriakrapra
MBI3FbIMAC MOHTIIIK KYKBIKTap peTiHae oepineni» (11-0.); «XabIK *apus jaya3bIMJIbl afaMaap/sl caiinayra
»KOHE oJlap bl KbI3METTEH O0ocaTyra akpipamac KyKbikka ne» (15-0. 1-6.) [13]. Ucnanaus PecryOauKkachIHbIH
KoncturynusiceiabiH 74-6a0bIHBIH 4 O6IiMiHAE OCBIFaH YKCAC TYXKBIphIMIAP 0ap: «XalbIKTHIH 0eOIT KiHa-
JyFa KYKbIFbI Oapy» [14].

Keiine «azamarrapy, «azaMaT» ce3epiH KOJNJaHYAbIH OpHBIHA, «OapIIbIK HEMICTEP), «dp HCIaHy» Jiel,
VITKA KATaTBIHIBIFBIH KepceTei. baThic eiepinae «yiT» TePMUHI STHUKAIBIK €MeC, CasiCh KOHE MeMJle-
KETTIK KaybIMJIaCTHIK, MEMJICKETTIH a/laMi CyOCTpaThiH OULTIPETIHIH ecTe ycTaraH skeH. [ epManusabiH 1949
KBUTFbI KaObuimanrad Herisri 3anbiHmarbl 1-0anteiy 116-tapmarbiHjga ObLiail A€NiHTEH: «...ochl Herisri
3aHHBIH MarbIHACcHl OOMBIHINIA HEMIC, erep 3aHMeH e3relle OenrineHOece, HeMic a3aMaTTHIFBI Oap HeMece 31
KBUTFBI 1937 KenTokcaH arbl )karaai OovprHIA ['epMaHUs UMIIEPUSCHIHBIH ayMaFrblHa TIaHa TAIKaHap IbIH
0opi HeMiC TeKTeC OOCKBIH HEMECEe Kep ayAapblIFaH ajJaM HeMece OHbIH JKyOaibl HEMece YpIarbl PETIHIC»
[8].

Keii6ip Tingepae asaMaTTHIK YFBIMBI €Ki TEDMUHMEH OenriieHeni, onapAblH Oipi alaMHBIH OChl MeMJIe-
KETKE YKaTaThIHBIH, ajJ €KIHIIICI — MEMJICKETTErl TeH OMJICYIIIl CHSKTBI OHBIH JKaFaaibiH kepcereai. Hemic
TUTiHAe Oy colikeciHie «Staatsangehorigkeity (ce3be—ce3 «MemiekeT») sxane «Burgerschafty (ce30e—ce3
«a3aMatTThIKy), WCMaH TimiHIe — «nacionalidad» (ce30e-ce3 «ynt» xoHe «ciudadania» (HaKTBHI «a3amart-
THIK») [15; 140]. Meicaibl, Mekcuka Koncturynusicbiabie 30-0a0bIHIa MEKCUKATIBIK «YIITKA» Ue 00Ty Top-
TiOl TypaJibl aiiThuUIaabl, an 34-0anka colikec «PecnyOsrka a3aMaTTapbl — MEKCHUKAJIBIKTap 00Jia OTHIPHIII,
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KeJleci mapTTapra jkayar OepeTiH epiep MeH oifennep: 1) oH ceri3 »acKa ToJFaH; 2) JabIKTHl ©Mip CalThIH
ycranazp» [16]. JleMek, «MEKCHKAaIbIK» STHUKAIBIK TOMKA eMeC, MEMJIEKETKE JKaTaThIH/BIFBIH Olipce e,
«MEKCHKAIILIKTapABIHy 0opi Oipaeit «azamarrapy» emec [15; 140].

Kazakcran PecryOnukaceinan Toic sxepiepae Kasakcran PecryOnnkachlHBIH a3aMaTTaphl YIIIH KOPFay
xoHe KamKopiblK kemiyairi KP Herisri 3ansiabig 11-6a0piama kesaenren: «1. PecryOnukanbry Xansikapa-
JBIK MApTTapbIHaa e3remie oenrinendece, Kazakcran PecyOnmkachbIiHBIH a3aMaThIH [IET MEMJIEKETKe Oepyre
OonMaiinel. 2. Pecriy6inka o3 azaMaTTapblH OJJaH THIC JKepJiep/e KOpFayra *KoHe oJapFa KaMKOPIIBIK XKacayra
kernuaik oepexni». KP Koncrurynusceinbiy 10-0a0b1HbIH 3-TapMarbiana Koc azaMaTThikTan 0ac TapTy Oeki-
tinreH: «Pecy0mirka a3aMaThIHBIH 0acKa MEMIIEKETTIH a3aMaTThIFbIH/IA O0TYBl TAHBUIMANIBD.

A3aMaTTBIKTBIH KOHCTHTYIHSIBIK Herizaepi 1991 xputrel 20 xentoxcannarsl «Kazakcran Pecmy6mu-
KaChIHBIH a3aMaTThIFbl Typansl» Kazakctan PecryOnukachiHbIH 3aHbIHIA TaMBITBUTYIA JKOHE HAKThUIAHYIA
[4]. Ocst 3arHBIH Kipicniecinne Kazakcran PecyOnmKkachiHBIH a3aMaTThIFBl aJJaMHBIH MEMJIEKETIICH TYPAKThI
CasICH-KYKBIKTHIK OalIaHBICH pEeTiHAC alKBIHAIAIbl, OVJI OJIapablH e3apa KYKBIKTaphl MEH MIHIETTEPiHIH
JKUBIHTBIFBIH OUTipei [4].

Ocpinaitma, Kazakctan azaMaTThIFBl MHCTUTYTBIH KOHCTUTYIIUSUTBIK PETTEY TYPAKTBUIBIKIIEH CHITaTTa-
JAJBI XKOHE alaM KYKBIKTaphl MEH OOCTaHABIKTAPHI CATACHIHIAFHI KAIBIFa Oipaei TaHBUIFAH XaTbIKapaIbIK
HOpMaJlapra COMKec KeJle/i.

2017 xburrel 10 Haypezgarsl Kazakcran PecryOnukaceineiH KoHcTuTynumsiceiHa [2] Tysetynep enmi
JIEMOKpaTHIIaHABIPY JKOJIBIMEH OJIaH api inrepineryre OarpiTTanFaH, Kazakcran Pecrybnmkacer Konerury-
LUSCHIHBIH HOpMaJIapbl apKbLIbl KOFaMJIBIK KATBIHACTAPIBIH KeH ayKbIMBI peTTenesi, KoOHCTUTYUsUTBIK, Tpo-
LECTIH Y3IIKCI3AIri KaMTaMachl3 eTUIeAl, YITTHIK KYHABUIBIKTAD MEH JOCTYPJIEPTe YKBINTHI Kapay cakTraja-
IBI. OJeMIeri KOHCTUTYIHSIIBIK ©3TepicTep i, iIIKi casCh MIBIHABIKTAp MEH Ka3ipri 3aMaHFbl YpAICTEpi ec-
Kepe OTBIPBIT, KOFaMbl OJIaH 9pi JeMOKPATHIIAHABIPY XKOHE QJIEyMETTIK-9KOHOMHUKAIBIK AaMy MiHIETTepi-
HE kayarn OepeTiH Ka3aKCTaHbIK KOHCTUTYIMSUIBIK 3aHHAMAHBI Callabl, Ke3eH-Ke3eHIMEH JKETUIIPY Typasibl
aiiTyra Gomapl.

Kazakcran PecnyOnrKkachiHBIH a3aMaTThIFBIHAH albIpy alaM KYKBIKTaphl MEH OOCTaHABIKTAPhIHBIH Xa-
JBIKAPAJIBIK CTaHIAPTTapblHA KANIIBI KeJIMEeHIi, OiTKeHi OYJ1 MHCTUTYT epeKine cumnarta 6onaabl, epikTi 6o-
TIN TaObUIMaii el sxoHe Koncturynusaa, Kazakcran PecryOnuKkachIHBIH KBUIMBICTBIK 3aHHAMACHIHA KOHE
«Kazakcran PecryOnukacsiHbIH a3aMaTThirbl Typais» [4] Kasakctan PecryOinkachbiHbIH 3aHbIHIA KO3/CI-
red. KazakcTaHn azamMaThIHBIH KOHCTHTYHHUSUIBIK KYKBIKTaphl MEH OOCTaHABIKTAPBIH IIEKTEYTe TeK 3aH Heri-
3inge xoHe Kazakcran PecnyOnmukackl KoHcturynuschiHbiH 39-0a0bIHa aTanfaH MEMIJICKET TICH KOFaMHBIH
iprem KYHIBUTBIKTAPBIH KOPFay MaKCcaThIH/Ia FaHa JKOJI Oepije.

Tanxvinay

KazakcTaHJblK KYKBIKTHIK 9JICOMETTEp/IC a3aMaTThIK MHCTUTYTHI 3€PTTEY HBICAHBI OOJIBIN TaObLIAJIbI.
[Ipodeccop I'.C. CamapranueBTiH MIKIpIHIIE, «a3aMaTThIK» YFBIMbI Ka3aKCTaHIBIK 3aHHAMara COHKeC YII
AJIEMEHTTEH TYpajbl: 1) ajaMHBIH MeMIIEKeTIIeH OaliTaHbIChl yaKbITIIA €MeC, TYPaKThI 00Iysl THIC. AaM o3
KaJlaybl OOMBIHIIIA a3aMaTTHIKTHI KaObLIIAl J1a, oJjaH 0ac TapTa Jia aiMaiiibl; 2) aJlaMHbIH MEMJICKETIICH Oaii-
JIAHBICHI CasICH-KYKBIKTBIK CHITaTTa 00Ja]bl; 3) MEMJICKET TICH a3aMaTThIH apachiHIa ©3apa KYKBIKTap MEH
MiHgeTTep OenrineHeni [17; 95]. A3aMaTThIK MHCTUTYTHIHBIH MaHBI3IBLUIBIFBI JKEKE TYJIFAHBIH KOHCTUTYIIHS-
JIBIK, MOPTeOECiHIH KYpbUIBIMBIHA 3aHIbI YFBIM PETiHJIE Keleci KOMIIOHEHTTEP KipeTiHAIriMeH epeKIIeeHe/i:
1) AzaMaTThIK; 2) HETi3ri KYKBIKTap, O0CTaHIABIKTAp, 3aHIbI MYAICIEp MEH MIHICTTED; 3) KYKBIKTHIK MOpTe-
OewniH kemimikTepi [17; 85].

JK. baumieB mMprHanait anpikrama Oepeni: «Kazakcran PecnyOnrkachiHBIH a3aMaTTHIFBl alaMHBIH MEM-
JICKETIICH TYPAKThl KYKBIKTBIK OafIaHbICHIH alKbIHIAM b, OYJI OJIAP/IbIH ©3apa KYKBIKTaphl MEH MiHACTTEPI-
HIH HUBIHTBIFBIH OUTipei. A3aMaTThIK — OYJI aJJaM MEH MEMJICKET apachlHAarbl KATBIHACTAP IbIH TYPAKThI-
JIBIFBIMEH, TYTaCTBHUIBIFBIMEH JKOHE Y3aKKa CO3bUIATHIH CHUMATHIMEH CHUIIATTAATHIH KYKBIKTBIK MEMIICKET)
[18; 24].

A.H. CarbIHIBIKOBa a3aMaTThIKThI 3aHHAMAJIBIK PETTEY/Il CHIIATTall OTBHIPHIN, Ka3aKCTaHIBIK *OHE pe-
CEIITIK a3aMaTTBIK TypaJsibl 3aHaapa OeplIreH a3aMaTThIKTBIH aHBIKTAMACHIH CalBICTHIPabl. COHBIMEH, Ka-
3aKCTaHJIBIK a3aMaTTHIK Typalibl 3aH/Ia a3aMaTThIK aJJaMHBIH MEMJICKETIIEH TYPAKThI CasCU-KYKBIKTHIK Oaii-
JIAHBICHI PETIHC aHBIKTAIAAbI, OYJI OJIapIbIH ©3apa KYKBIKTaphl MEH MIHACTTEPIHIH KUBIHTHIFBIH OUIAIPE/I.
31.05.2002 xbutrbl «Peceit @enepaliusichbIiHBIH a3aMaTThIFb Typanb»y denepannbik 3aHra colikec, Peceit Oe-
JIepalUsChIHBIH a3aMaTThIFel alaMHBIH Peceli DenepanusachIMeH TYPaKThl KYKBIKTBHIK OadTaHBICHI OOJIBIT
TaObLIaIbl, OYJI OJIAPMbIH ©3apa KYKbIKTaphl MEH MiHJCTTEPIHIH KUBIHThIFbIHIAA KopiHeni [19]. Ocbiran yk-
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cac aHbIKTamMa ainbHFBI 1991 skpuwrbl «Pecell a3amMaTTBIFBI Typaibl» 3aHma jAa OepinreH. An
A .H. CarpianbikoBa Pecell 3aHBIHBIH 3aHHAMAIBIK TY)KBIPBIMIAMACHIH IYPBIC JET CAHAWIBI: «CasCH-
KYKBIKTHIK OaillaHBIC)» JETeH CO3ACH 0ac TapTy KoHe «KYKBIKTHIK OailllaHBIC» TEPMUHIH OEKITy a3aMaTTHIK-
THIH OUTIKTUTIrH Oaranay cascu TociaepiHeH 0ocarapl, KoOiHECe a3aMaTThIK KYKBIFBIH, OHBI CAKTay HEMECE
©3TrepTy KYKBIFBIH )KY3€Tre achIpy bl KUbiHAataas [20; 137].

EH MaHBIB3IBI KYKBIKTHIK JIFBIIIAPT, COHA-aK alaMHBIH KOFaMIaFbl KYKBIKTBIK JKaFTailbIHBIH dJIeMeH-
Ti a3aMaTTBIK *aFJaiibl OOJIBIN TaObLIAbl. A3aMaTTHIK WHCTUTYTHI apKbUIBI Ka3ipri KOFaMJarbl aJaMHBIH
CasiCH JKOHE KYKBIKTBHIK KaFalbIHBIH HETi3/Iepl aHBIKTANIAbl, OUTKeHI OYJI aJaMHBIH MEMJICKETIICH KYKbIK-
THIK OailTaHBICBIH aHBIKTAHUTHIH a3aMaTThIK. OCHl KaThIHACTApAa €PEKINeICHETIH Heri3ri 0enri — Oy Ky-
KBIKTBIK OalIaHBICTHIH TYPAKTHUIBIFEIHBIH OCINTiCI.

ConbiMeH Oipre, a3aMaTTHIK MHCTUTYTBIH CHIIATTay KE3iHIC a3aMaTThIK KaThIHACTAPJBIH QJICYMETTIK-
casich (haKTOPBIH Ja ecKepy KaxeT. A3aMaTThIK — OYJ1 KAl XaJIbIKIIEH JKOHE OHBIH KEeKeJereH OKLIaepi-
MeH e3apa Oaiiianpic. MeMIIeKeTIIeH KaphIM-KaThIHAC a3aMaTTHIK HHCTUTYTHI apKBIIBI PACIMIIEIETIH TYBIH IBI
00J1bITT TaOBUTAABI. KYKBIKTHIK TYPFBIIAH aJiFaH/a, OyJl )KeKe TYJIFaHBIH MEMJICKETIICH KYKBIKTHIK OaliTaHbIChI
ety O0bIn caHana bl KoFaMIbIK KaThIHACTAP bl KYKBIKTBIK PETTEY TYPFBICHIHAH a3aMaTTHIKThIH PECMU
JKaFbl MIENTyIri. Anaiaa, HAKTHI )KOHE TONBIKKAH/BI a3aMaTTHIK, KEKe aJJaMHBIH MEMJICKETTICH TYPAKThI KOHE
TYPaKThl KYKBIKTBIK OaiJIaHbICHL, €Tep OJ1 ©31H OHBIMEH OaiiIlaHBICTBIPATHIH 00JICca, )KeKe TYJIFa YIIiH CyObeK-
TUBTI MaHbI3]IbI OOJIFaH Ke3/le FaHa MYMKIiH Oonasl [21; 5].

A3aMaTTBIK COHBIMEH KaTap MEMIIEKETTIK KOFaMIaFbl CasiCh KaThIHACTAP/bl KOPCETETIiH CasCH KaTero-
pust Oombin TaOBLTAABI. A3aMaTTBIK Typallbl WAEsIIap €XeNri aleMzae maina Oomaapl, Oy SKOHOMHUKAIIBIK,
casiCH, 9JISYMETTIK JKOHE HJICOJIOTHSIIBIK ceOenTepre OaiyIaHbICThI, COJIaH KEHiH MEMJICKET — PecIyOJnKa
€pKiH a3aMaTTapIblH OpTaK ici, IEMOKpaTHs peTiHAe TYCiHimemi. AxaM MeH MEMJIEKETTIH CasCU-KYKBIKTHIK
0aifaHBICKIH CYOBEKTHBTI KaObUIIay a3aMaTTapAblH MiHe3-KYJIKBIH/A IIENIyIli MOHTe e, OUTKeH Oy1 aza-
MAaTTBIKTBI KYKBIKTap MEH MIiHJICTTEP/IiH KUBIHTHIFBI PETiH/AC TYCiHY, OYJ1 a3aMaTTapra MEMJIEKET TaparblHaH
MEMIIEKETTIK-KYKBIKTBIK 9cep €Tyre MYMKIHAIK Oepei.

KOoHCTHTYIHSITBIK KYKBIK, FBITBIMBIH/A «a3aMaTTHIK» YFBIMBIHA YIII HETi3T1 KO3KapacThl OOl KepceTyre
Oomazpl: 1) anaMm MeH casiCH-oJIeyMeTTiK O11iM — MEMIIEKET apachIHJIaFbl KATBIHACTAP/IBIH €PEKIe CUTIATHIH
AHBIKTAUTBIH CasiCH—KYKBIKTHIK KYObUIbIC [22; 32]; 2) amaMHBIH HETi3ri cyOBEKTHBTI KYKBIKTapBIHBIH Oipi,
SIFHU aJJaMHBIH KOFaphI/la aTaFaH MEMIIEKETIIEH KapbIM-KaThbIHACTa 0Oy HEMece OJIap/bl TOKTaTy MYMKiH-
airi [3]; 3) KYKBIKTBIK HHCTHTYT.

KeHecTik 3aH FBUIBIMBIHA a3aMaTThIK MHCTHUTYTBIH 3€PTTCYMEH KONTEreH TaHbIMaJl FalbIMIap aiiHa-
JIBICKAH, OJapABIH 9PKACHICH 63 YCTaHBIMBIH CaKTaraH. 3epPTTEYIIIePAiH a3aMaTThIKTBIH YFBIMBI MEH MOHI
TypaJibl KeJeci Ke3KapacTapblH 0ot kepceryre 0o1apl. COHBIMEH, a3aMaTThHIK aaMHBIH MEMIIEKET ilIiH/e
FaHa eMeC, COHbIMEH Oipre XaJibIKapajblK KapbIM-KaThIHACTA OChl MEMJICKETTCH ThIC aJIaMHBIH KYKBIKTBIK
JKaFJaiiblH aHBIKTAUTBHIH aJaMHBIH MEMJICKETKE JKaTaThIHIBIFbI PETiHAC aHbIKTANBI [23; 692]. OHBIH YCTiHE,
H.B. Butpyk aran eTkeHzaeH, «aJaMHBIH MEMJICKETKE THECUIIriH co30e-Co3 MEMIIEKETKEe MYIIEINiK peTiHae
eMeC, MeMJICKETTIK YHBIMIIAaCKaH KOFaMFa THECLTi Jien TYCiHy Kepek. JKeke TYJIFaHbIH MEMJIEKETTIK YHBIM-
JaCKaH KOFaMFa >KaTaThIHIBIFBI 3aHJIbI TYPJIE OCKITLIII, KEKE TYJIFAHBIH a3aMaTThIFBIMEH peciMeneai» [24;
57].

A.N. AnexceeB nieH JI.II. AnypreBaHbIH KYKBIKTBIK SHIIUKIOMEVSIIBIK CO3MIrT a3aMaTThIKTHI aJlaM-
HBIH Oenriii 0ip MEMJICKETIICH TYPaKThl KYKBIKTHIK OaijlaHBIChI PETIHAE TYCiHAIpeai, Oy oiapiablH e3apa
KYKBIKTApPbIHBIH, MIHJECTTEPI MEH Oip-OipiHiH ajJbIHIAFbl XKayalKepIILITiHiH yineciMinae kepinemi. Ocbl
KYKBIKTap MEH MiHJETTEP/IIH KUBIHTHIFBl a3aMAaTTHIH CasiICH JKOHE KYKBIKTHIK MOpTeOeciH Kypalibl, OHBI IIIe-
TEJIIK a3aMaTTap MEH a3aMaTThIFbI J)KOK afamaapiaH axbiparaibl. KOHCTUTYIHSIIBIK KYKBIK HHCTUTYTTaphI-
HBIH O1pi peTiH/Ie a3aMaTThIK — OYJI a3aMaTThIK Typalibl KaThIHACTAP bl PETTEHTIH JKOHE PETTEUTIH KYKBIK-
TBHIK HOpMaJIap IbIH XHUbIHTBIFGI [25; 78-79].

B.H. lononoe nen B.J[. EpMakoBTBIH YIIKEH SHIMKJIONEAUSIIBIK CO3MITIHAE «A3aMaTThIK — aJaMHBIH
Oeinriyii Oip MEMJIEKETIIEH TYPaKThl KYKBIKTBIK OaijlaHbIChl. MOHApXUSUIBIK €JIAEPIe, SICTTE «a3aMaTThIK)»
TEPMUHI KaJBIITACKaH. By MEeMJIEKET IeH OHBIH KOJI aCTBHIHIAFhI aJaMJiap apachIHIAFbl KapbIM-KaThIHAC
peTiH/e KepiHei: MEMIIEKET aIaMHBIH KYKBIKTapbl MEH OOCTaHIBIKTAPHIH MOMBIHIAN BT KOHE OFAH KEMUIJIIK
Oepezli, OHBI IIeTENIe KOPFaibl )KoHEe KOJIIANIbl; 63 Ke3eriHae a3aMaT MeMJIEKETTIH 3aHIapbl MEH HYCKay-
JIAPBIH CO3C13 OPBIHIAN/IbI, ©31HE JKYKTEIreH MiHaeTTep Al aTkapaapl. Ochl KYKBIKTap MEH MIHACTTEPIiH KH-
BIHTBIFBI 23aMaTTHIH CasiCH JKOHE KYKBIKTBIK MOPTEOECiH Kypaiapl, OHBI IIETEIIIK a3aMaTTap MEH a3aMaTThl-
FBI JKOK aJiaMJapJaH akblpaTajibl. A3aMaTThIK — OYJ1 MOHAPXUSUIBIK Oackapy dopmacsl 6ap MEMJIEKETTepIe
a3aMaTTBIKTBI OUIIIPY YIIiH KOJJaHBLIATHIH TepMHUbY [26; 136].
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TapuxTa a3aMaTTBIK MHCTUTYTHI KYJIIBIK MEMIIEKETTE TaHBIMAI OOJIIbI, OHBIH a3aMaTTapbl TEK CpPKiH
agamap Ooja anazpl. Deomanusm AoyipiHAS XalbIKThIH MOHAPXKaA OaFbIHYbIH, OFaH (DeOomasIbIK TOYEIIITiK-
Ti GUNAIpeTiH a3aMaTTBIK WHCTUTYTHI O0apl. KOHCTUTYIHAIBIK MEMIIEKETTe OYPBIHFBI a3aMaTTHIKTHI aybIC-
TBIPFaH a3aMaTThIK HHCTUTYThI KOFAMHBIH OapiIbIK MYIICIEPiHIH TeH KYKBIKTBUIBIFBI KaFUIATBIHBIH KOpiHic-
TepiHiH OipiHe aifHAIIBI.

Kagzipri yakpITTa «a3aMaTThIK) TEPMUHI TEK MOHApPXMSUIBIK MEMJIEKETTepAe KeH KOJITaHbuIaabsl. bipka-
Tap MoHapxusutapaa (Meicansl, Mcnanus, Hunepnanipl) «a3aMaTThIK» TEPMUHI KOHCTUTYIMSIIAD MEH 3aH1a-
pBIHAA XKa3buTFaH [27].

Peceit 3aH omebueTiHAe a3aMaTTHIK ACTCHIMI3 JKeKe TYJIFaHBIH OenTiiai O0ip MEMIIEKETIIEH TYPAKTHI casi-
CU-KYKBIKTBIK OafIaHBICHI eI TYCIHIJIETl, OFaH OaiIaHBICTHl €reMEHII MEMIICKETTIK OMJIIK OCBI MEMIICKET
iIIiHIE 1€, OHBIH IIEKapachlHAH ThIC XKepiepAe /I OChI agaMra Tapanajsl [28; 96]. byn aHbIkTaMa MeMIIeKeT-
TiK €reMeH/IIKKe HeTi3[eNTeH CasCH-KYKBIKTHIK OailIaHBICTBIH TYPaKTHUIBIFBIH JKOHE OHBIH MEMJIEKET ayMa-
FBIHAH THIC KepJe TaparyblH kepcereni. CoHbIMEH Oipre, MEMJIEKET TapamblHAH a3aMaTTHIKTHl TaHY OCHI
MEMJICKETTIH a3aMaThl PETIHJIE OPEKET CTETIH aJlaMHBIH 3aH]IbI KYKBIKTaphl MCH MIHACTTEPIH OCNTiNel OThI-
phin, Oip KaTtapra KOMBUIMAUTBIHABIFEI aTamn oTindl [29; 52]. A3aMaTThIK KYKBIKTap MEH MIHIACTTEpi Oenri-
JIEY/IiH aIFBIIIaPTHl, OHBIH HETi31 OOJBIT TaObLIAIbI.

Bipkarap keHecTik MeMIIeKeT KaiipaTkepiepi OipHelle oHJaraH >KbU1Aap OOMbI a3aMaTTBIKTHI, SSFHH OYJI
MEMJICKETTIH ereMEH/Ir oFaH KOJJIaHbLIATBIH OChI MEMJICKETKE THECUII SKEHJIT Typasibl UACSHbI OLIIipIi.
A3aMaTTBIKTBIH OyJI aHBIKTaMachl XX FachIpAbIH 60-11bl jxoHe 70-111 KBUITAPBIHIAFRl KOPHEKTI FAIBIMIAp
JL.JI. Boesogun meH A.U. JlenemkuHHIH eHOeKTepiHAe KopiHic TanTs [30].

Otken rachipAbIH 70-80-1111 >XbUTAAPBI aTaAMHBIH MEMJICKETIICH TYPAKThl KYKBIKTHIK OaliTaHbIChl PETIHIC
a3aMaTTBIKTHI TYCIHYT€ HET13/eNITeH, OHBIH KYKBIKTHIK JKaF/TallblH TEK MEMJICKET ilTiH/Ie FaHa eMeC, COHBIMEH
Oipre ollaH THIC JKepJIe JIe XaTBIKAPAIBIK KapbIM-KATBIHACTA aHBIKTAUTHIH YCTaHBIM alThUIABI [31; 245]. by
YCTaHBIM KapbIM-KaTbIHAC CYOBEKTIEpl peTiHAe a3aMaTTap apachblHIarkl TeH KYKBIKICH CHMaTTanaasl. My-
HbI K€3 KEJIFeH MEMJICKCTTIH a3aMaTTaphl, HETI31HEH, 3aHIIbl XKOHE QJICYMETTIK KYKBIKTapFa Me, OChl MeMJIe-
KETTiH ayMarbIH/Ia KAJBINTHI KaFdai1a TYPaKThl TYPAThIH OHBIH TOJBIK MYIIIENepi eKeHIITIMEeH TYCIHAIpyTe
6omanpl. H.B. Butpyk «MemiiekeT ayMarbIHIa TYPAKThl TYpY — OYJT aJaMHBIH MEMJICKETIICH HAaKThI Oaiia-
HBICBIHBIH €H TUNTIK jkoHe Oepik Typi. MyHail GaiilaHbICTBIH OOMYBI 3aHJIBI TYpPAE a3aMaTThIK WHCTUTYTHI-
MeH GekiTimenmi» [32; 37, 38].

Tarb1 6ip aBTOp, M.B. barnaii, a3aMaTTBIFbI aIlaMHBIH OCHl MEMJIEKETKE 3aH/IbI THECIIITIH, SFHA MEeMJIe-
KETTIH OCBhI aJaMJibl KOHCTUTYIUSUIBIK JKOHE KYKBIKTHIK KaThIHACTAPBIH TOJBIKKAH/IBI CyOBEKTICI peTiHiae
tTaHybIH Olnmipeni [33; 265]. Ocpuraiinia a3aMaTTBHIK MHCTUTYTHI XKAIbl ajaM KYKBIKTapbIHAH, COHIAi-aK
MIETEITIKTIH JKOHE a3aMaTTHIFBI J)KOK aJaMHBIH KYKBIKTaphl MEH MIHACTTEPIHEH EPEKIeJICHETIH HAKThl KY-
KBIKTAp MEH MIiHAeTTep i OeNrijieyAiH alfbIlapThl OOJIBIT TaObLIAIbI.

JleMek a3aMaTThIK JIEMOKPATHSIIBIK KYKBIKTBIK MEMJICKETTIH aKbIpaMac 0eJIiri, OMTKeH1 a3aMaTThIK WH-
CTUTYTBIHBIH JaMybl KOFAMJIBIK KaTBIHACTAPABIH CAasCH JaMYbIH aHBIKTAWIbl. A3aMaTTHIKTHl aJaMHBIH KY-
KBIKTBHIK aJIFBIIIAPTHI, COH/IAl-aK JKeKe TYJIFaHBIH KYKBIKTHIK MOpTeOeCiHiH KaKeTTi 3JIeMeHTi OOJbI TalObI-
JIATBIH MEMJIEKETIICH CasiCH MOHI MEH KYKBIKTHIK (hOpMachl OOMBIHIIIA CUTIATTayFa 0OJIabl.

Kopvimuinost

Aran aiiTcak Ka3aKCTaHJIBIK a3aMaTThIK HHCTUTYTHIH KOHCTUTYIUSUTBIK PETTEY TYPAKTHUIBIKIIEH CHITAT-
Tajaibl )KOHE aJlaM KYKBIKTaphl MEH OOCTaHIBIKTAPhl CaJAChIHIAFb] JKaNIbIFa Oipci TaHBLIFAH XaJibIKapa-
JBIK HOpMasapra coiikec keneni. 1995 xputrbl Kazakcran PecnyOnukaceinbiH KoHcTHTYIUMSICH enjeri Ou-
TiKTiH OipAeH-0ip OacTaysl — OHBIH XaJKbl OOJBIN TaObLIAAB! e xapusiansl. O e3 OUIITiH TiKeNen xKy-
3ere achIpajibl XOHE OHbI MEMJICKETTIK opranaapra oepeni. Kasakcran Herisri 3anpiabiH 10-6a0b1 1emMokpa-
TUSJIBIK MHCTUTYT PETIHJET] a3aMaTThIKKA OHBIH OIpJiri MEH TEHJIriH OENTiieil OTBIPHIN, a3aMaTThIKTaH
alipIpyra OOJIaTBIH XKaFailapMeH KaTap, OHBIH HETIi3I KaFuJaTTapblH alKbIHAAW OTHIPHIT, ayKBIMJIBI CUIIAT-
TamMa >Kacamipl.

2017 xwurrer 10 Haypezgarel Kazakcran PecryOnukacbiaeiH KOHCTUTYIHMSICBIHA TY3ETYJIEp €l Jie-
MOKpaTHSJIAHIBIPY JKOJBIMEH OJlaH opi inrepimeryre OarpiTTanraH, Kazakcran PecnyOnmkacer Koncruty-
LUSCBIHBIH HOPMaJiaphbl apKBUTBI KOFaMJIBIK KaThIHACTAP/IBIH KeH ayKbIMbI peTTene/li, KOHCTUTYIUSIIBIK Po-
LECTIH Y3IIKCI3AIr KaMTaMachl3 eTiIel, YITTHIK KYHIABUIBIKTAD MEH JQCTYPJIEpPre YKBINThHI Kapay cakraa-
JIbl. OJieMJIer] KOHCTUTYLUSIBIK ©3repiCTep i, 1IIKI CasCH HIBIHIABIKTAP MEH Ka3ipri 3aMaHfbl YpAICTEep/i ec-
Kepe OTBIPBIT, KOFaM bl OJIaH 9pi JEMOKPATHIIAHABIPY XKOHE QJICyMETTiK-9KOHOMHUKAIBIK AaMy MiHIETTepi-
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He >kayan OepeTiH Ka3aKCTaHIbIK KOHCTUTYLMSUIBIK 3aHHAMAHBI caraibl, Ke3eH-Ke3eHIMEH JKeTULAIpY Typajibl
afTyra 00JaIbl.

Kazakcran PecryOnuKachIHBIH a3aMaTThIFBIHAH albIPy aJaM KYKBIKTaphl MEH O0OCTaHIBIKTAPBIHBIH Xa-
JBIKAPAJIbIK CTAaHJAPTTapbIHA KaIIbl KeIMenai, eiTkeHl Oy uHcTUTYT Kasakcran Pecry6nukaceiabiy Kon-
CTHTYIUSICBIH/IA KOHE 3aHHAMACHIHJA Ke3JenreH. Ka3akcTaH azaMaThIHBIH KOHCTUTYIMSUTBIK KYKBIKTaphI
MeH OOCTaHIBIKTAPHIH MIEKTeyre TeK 3aH HeriziHme xoHe Kazakctam PecmyOmukachl KOHCTHTYIHSACHIHBIH
39-0a0bIHa aTaNFaH MEMJICKET TeH KOFaMHBIH ipreiii KYHIBUIBIKTAphIH KOPFay MaKcaThIHAa FaHa jKoJl Oepi-
neni. Erep «enaiy eMipiik MaHbI3bl MyAJeepiHe ayblp 3UsH» TEpMUHI HaKThIIaHca, Kasakcran PecmyOmnu-
kacel KoncturynusiceiabiH 10-0a0bIHBIH 2-TapMaFbIHBIH TYKBIPBIMBI HEFYPIIBIM aliKbIH Ooyap emi. by tep-
MuH ote Oenrici3. Kazakcrannby Herisri 3aHpIHIa KO3/IETeH a3aMaTThIKTaH albIpy WHCTHTYTHIHBIH OApITBIK
Heriznepi ne Tikened Koneruryuusaa aikeiaaanyra THic cusakTbl. COHBIMEH KaTap, 0acka a3aMaTThIFbI JKOK
aJIaMHBIH a3aMaTThIFbIHAH albIPY a3aMAaTTHIFbI XKOK KaF/IaiiFa oKellyi MYMKiH, SIFHH OYJ1 aJJaMHBIH anaTpHIKe
aitHamysl MymMKiH. COHBIMEH Oipre, a3aMaTTBIFBI JKOK agamMaap SIeTTe MEMJIEKETTEH ayiak OOJyFa ThIphIca-
JTBL.

Kazakcran PecnyOnukaceiapiy KOHCTHTYIMSCH! XalbIKapaiblK KYKBIKTBIH JKalmbiFa Oiplieil TaHbUIFaH
HOpMaapbeiHa OarmapiiaHFaH YITTHIK 3aHHAMAaHBI KaJIBIITACTHIPYIbIH KYKBIKTBIK HETi31 OOJBIN TaOBLIaIbl.
Imki Herisri 3an TyTacrtaii aFaHia KOHCTUTYIMSUIBIK KYKBIK JTaMYyBIHBIH JIEM/IIK TEHACHIIUsIapbIHA COHKEC
KeJleli, )KaNIbl CUIIaTTarbl KYKBIKTHIH ahaHIaHybl ®oHE HHTepHAMOHaNAanybl. Kazakcranusiy Konctury-
LUSCHI eMIMI3/iH KYKBIKTBIK )KYHECiH, OHBIH IITIHIE XaIBIKAPAIBIK KYKBIK CYOBEKTUIEPiH XKETIIAIpYyTre Kak-
CBI Heri3 Kamazsl. JKeke TYIIFaHblH, THICIHIIE a3aMaTThIK WHCTUTYTHIHBIH KYKBIKTHIK MOPTEOECiHiH Herisi
0o TaObUIATBIH AJlaM KYKBIKTapbl Typalibl XallbIKapaiblK KYKBIKTBIH JKaNIbiFa Oipliell TaHbIIFaH Karu-
JaTTapbl MEH HOpMaJapbiHa epekiine MopTede Oepy MakcaThinna Kasakcran PecryOnukachlHAAFb! a1aM MEH
a3aMaTThIH KYKBIKTAphl MEH OOCTAHIBIKTAPHI XaTbIKAPATbIK KYKBIKTBIH KAaJIbIFa Oip/iei TAHbIIFAH KaruaaT-
Tapbl MEH HOpMaJlapblHa CoMKec koHe KOHCTHTyIHMsFa COMKEC TaHBUIABl OHE KEMUIACHIIPUICAl JCreH
epexeni Kazakcran PecryOnukaceinbiH KOHCTHTYIMSCBIHA €HTI3yTe O0Iapbl.

byn sepmmeyoi Kazaxcman Pecnyonuxacet fouivim ocone sicogapul 0inim Munucmpaiciniy Folivlm Ko-
Mumemi Kaparcwlianowvipowvl (I panm No AP14870745).

OnebuerTep Ti3iMi

1 Koucrutymus  Pecnybmmku — Kasaxcram 1995 1. —  [Onektponsblii  pecypc]. —  Pexum  moctyma:
/Ihttps://online.zakon.kz/Document/?doc_id=1005029&pos=5;-90#pos=5;-90.

2 3akoH Pecnyommku Kazaxcran ot 10.03.2017 1. Ne51-VI 3PK «O BHeceHnn m3aMeHeHM u nonoinHeHuid B KoHcTHTynmio
Pecnyonuku Kazaxctan». — [DiekTpoHHbIH pecype]. — Pexxum goctyma: //https://adilet.zan.kz/rus/docs/Z1700000051.

3 BceobOmas nexmapamys npap denoBeka: npuHsTa ['eHepanbHO#l Accambeeit Opranmzamm O0bennHeHHBIX Harmii 10 me-
kabpst 1948 r. // IeiictBytomee MexaynapoaHoe mnpaBo: cb. qokymentoB. — T. 3. — M.: MexayHapoaubie oTHomeHus, 1997. —
1026 c.

4 3akoH Pecnyomukm Kaszaxcran «O rpaxnanctee Pecnyonmukm Kaszaxcran» ot 20 mexabps 1991 r. Nel017-XIl. — [DOnek-
TpoHHBIH pecypc]. — Pexum gocryma: //https://online.zakon.kz/document/?doc_id=1000816.

5 Koucruryuus bonrapuu. — [Dnextponnsiii pecype]. — Peskum mocryna: https://worldconstitutions.ru/?p=120.
Koncruryuust cnannu. — [DnektporHslii pecype]. — Pesxxum moctyma: https://worldconstitutions.ru/?p=149.
Koncturynus IBenyn. — [DnexTpoHHEIH pecype]. — Pexxum noctyma: https://worldconstitutions.ru/?p=161.
OcHoBHo# 3akoH ['epmanun. — [DnekTpoHHbIN pecypc]. — Pexum mpoctyma: https://worldconstitutions.ru/?p=155.

© 00 N O

Kouncruryuust Poccuiickoit @eneparmu. — [DnekTponHbIid pecypc]. — Pesxkum mocrtyma: http://www.constitution.ru.

10 Koucrutyrus Ounnsaanu. — [DaeKTpoHHbIH pecypc]. — Pexxum noctyma: https://worldconstitutions.ru/?p=139.

11 Koncruryius Yenickoit Pecny6onuku. — [OnektpoHHBIi pecype]. — Pesxum noctymna: https://worldconstitutions.ru/?p=106.
12 Koncrurymus [IBeitnapun. — [DnekrpoHHBI pecype]. —Pexum nocryna: https://worldconstitutions.ru/?p=135.

13 Koncruryius Snonnn. — [DnekTpoHHbIii pecypc]. — Pexunm mocryna: https://worldconstitutions.ru/?p=37.

14 Koncruryrus Vcnanauu. — [OnekTpoHHBIH pecype]. — Peskum noctyna: https://worldconstitutions.ru/?p=150.

15 KonctutyiroHHOE (rOCyIapCTBEHHOE) MpaBo 3apybexHbix ctpad: [B 4-x 1.]. — T. 1, 2. Yacte OGmast: yue6. / oTB. pen.
npod. B.A. Ctpanryn. — 3-e uzz., o6HOBIL. 1 1opad. — M.: U3x-Bo «BEK», 2000. — 784 c.
16 Kouctutyumss Mekcukanckux Coenunennbix —IlItatoB. —  [OnekTpoHHBI  pecypc]. — Pexum  npocryma:

https://worldconstitutions.ru/?p=51.

28 BecTtHuk KaparaHgmMHCKOro yHusepcureTa



A3amaTTblK MHCTUTYTbIHbIH KOHCTUTYLMATBIK-KYKBIKTBIK. . .

17 Camnapranues I'.C. Konctutyunonnoe mpaBo Pecriyonuku Kasaxcran: Axagemuueckuii kype / I'.C. Canapranues. — Anma-
ToI: JKeri sxaprer, 2002. — 528 c.

18 baumes XK. Koncrurynuonnoe npaso Pecrryomiku Kazaxcran: yue6.-metoa. moc. / XK. Banmes. — Anmarsr: XKeti xaprsl,
2001. — 392 c.

19 ®denepanbhsiii 3akoH PO ot 31.05.2002 1. Ne62—D3 «O rpaxknancte Poccuiickoit Oenepanumuy. — [DNEeKTpOHHBIN pecypc].
— Pexum nocryna:https://fzakon.ru/laws/federalnyy-zakon-ot-31.05.2002-n-62-fz/.

20 CarunnsikoBa A.H. Koncrutyunontoe npaBo Pecny6Osiuku Kazaxcran: Kypc nexuwit / A.H. CarunapikoBa. — AJMaThl:
binim, 1999. — 336 c.

21 Xabubymuun A.I. TocynapcTBeHHass HICHTHYHOCTh KakK 3JEMEHT MpaBoBOro craryca jumuHoctH / A.I'. XaOuOymuH,
P.A. Paxumos // Tocynapcto u mpaBo. — 2000. — Ne 5. — C. 115-119.

22 Kyradun O.E. U36pannsie tpyast: [B 7-u 1.] / O.E. Kyradun. — T. 3. Poccuiickoe rpaxaaacteo. — M., 2011.

23 Hladup M.A. I'paxxnancteo Poccuiickoii denepanuu u ero 3akoHonatenapHoe perynmupoBanne / M.A. Illadup // B ku.: Kon-
CTUTYIMOHHBIH cTpoii Poccun. — Beim. 1. — M.: Hayka, 1992. — C. 105-14.

24 Butpyk H.B. I'pakpaHcTBO Kak mmpaBoBasi CBsA3b JIMYHOCTH ¢ TocyaapctBoM / H.B. Butpyk // B ku.: [Ipo6ieMsl rocyaapcrsa
u npaBa. — Bpin. 12. — M.: Uu-1 roc. u npasa AH CCCP, 1976. — 348 c.

25 AnekceeB A.W. IOpunuueckuit sHImKInoneandeckuii cnosaps / A.M. Anekcees, JL.II. Anyppuesa. — M.: UTHOPA-M, 2001.
— 450 c.

26 Jlomonos B.H.Bonpmmoit sHnmkionenmueckuii cnosaps / B.H. Jlomonos, B./I. Epmakos. — M.: UH®PA-M, 1997. — 790 c.
27 Koucruryus Hunepinannos. — [DnekrpoHHsIi pecype]. — Pesxum moctyma: https://worldconstitutions.ru/?p=143.

28 Yupkun B.E. KoncrurynnonHoe mpaBo 3apybexxHbIX cTpaH: yuebd. / B.E. Uupkun. — 2-e u3g., mepepad. — M.: HOpucr,
2010. — 540 c.

29 Butpyk H.B. AxTyanbHbie MpoOIeMbl rpaXIaHCTBA B MOCTCOBETCKOM mpoctpancTee / H.B. Butpyk // Marepuans Mexmy-
Hap. Hay4.-IPaKT. KOH(}. 1o npobiemMam rpaxaancrea. — M., 1995. — C. 26-38.

30 Cwm. Hanp.: Jlememikur A.W. Kypc coBerckoro rocymapcrsernoro mpasa: [B 2-x 1.] / A.W. Jlenemkud. — T. 1. — M., 1961.
— C. 457; Boesomun JI.JI. I'paxmanctBo 3apy0exHbx rocyrapcts / JIJI. Boesomun, [I.JI. 3martomonbckuii, H.S. Kympui
/I TocynapcTBEHHOE TIPaBO 3apyOEKHBIX COLMATMCTHIECKHUX cTpaH. — M., 1972. — C. 16.

31 Cwm.: 3naromonsckwuii JI.JI. TocynapcrBernoe ycrpoiicteo CCCP / IJ1. 3naromosnbckuii. — M., 1960. — C. 245.

32 Cwm.: Butpyk H.B. OcHOBBI NpaBOBOTO MOJIOKEHUS JIMYHOCTH B conpatncTuieckoM obmectse / H.B. Butpyk; oTB. pen.
B.A. INattonua. — M.: Hayka, 1979. — 326 c.

33 KOHCTHTYIIMOHHOE MPaBo 3apy0exHbIX cTpaH: yueb. / mox obmr. pex. M.B. Barmas. — M.: Hopma-Uudpa, 2001. — 640 c.

I''Y. banrum6ekoBa, @.A. Ep:xxanosa

KOHCTI/ITyHI/IOHHO-HpaBOBLle OCHOBbBI HHCTHUTYTA I'PA’KAAHCTBA

B crartbe, Ha OCHOBe M3y4eHHS U aHAIM3a AEHCTBYIOIIETO 3aKOHOAaTenscTBa PecryOnmmku Kazaxcran u 3apy-
OeXHBIX CTpaH, HAyJHOH JUTEpaTypsl B 00IAaCTH Ipa’kJAaHCTBA, PACCMOTPEHBI aKTyaJIbHBIE BOMPOCH! MIPaBO-
BOTO PETyIMpOBaHMs MHCTUTYTA rpakaaHcTBa. LleHTpanpHOe MecTo oTBeAeHo uccienoBannio Koncturynum
Pecriyonmku Kasaxcran, 3akona PK «O rpaxnancree Pecryoniku Kazaxcrany», 3apy0eHOro ONbITa KOH-
CTUTYLIHOHHO-TIPABOBOIO PErYJIMPOBaHUS IpaskaaHCTBa. Iloka3aHO, 4YTO MHCTUTYT IpaXJaHCTBA MMEET OCHO-
BONOJIArarolee 3Ha4YeHHe Il pa3BUTHA TOCYIapcTBa U o0mecTBa, GOpMUPOBaHUS IPAXKIAHCKOTO OOLIECTBA.
ABTOpaMH OTMEYEHO, YTO OJIHOI M3 IMIaBHBIX MPOOJIeM TEOPUH M NMPAKTHKHA KOHCTUTYLMOHAIIM3MA SIBIISETCS
pa3BuTHE W oOecredeHne MpaB U CBOOOM JYelIOBeKa ITOCPEACTBOM KOHCTHTYIIMOHHOTO MHCTHTYTA TpaXkIaH-
cTBa. lccnmenmoBaHBl BOMPOCH KOHCTUTYIHMOHHO-TIPABOBOTO DETYIMPOBAaHMS TPaXJAHCTBA B 3aKOHOMA-
tenbeTBe Pecrryommkn Kaszaxcran u crpan 3apy0exbs. [IpencraBieHbl OCHOBHBIE TOUKH 3PEHHS O BOIPOCaM
OTIPEENICHNS TIOHATHS TPAXKIAHCTBA, BBIIBICHUS €r0 CYIIHOCTU M 3HAYCHUS] B KOHCTUTYIHOHHO-IIPAaBOBOM
ctpoutenscTBe. Cenansl BRIBOABI, B YaCTHOCTH, 0 TOM, 4To KoncTnTynns PecryOnuku Kasaxcras, B menom,
COOTBETCTBYET MHPOBBIM TCHJICHIMSAM Pa3BUTHS KOHCTHTYIIMOHHOTO IpaBa, OOYCJIOBICHHBIM BCeOOIIei
rinobanu3anueil 1 MHTEpHAIMOHAIM3aluel npaBa. B kadecTBe OJHOrO M3 HalpaBieHUH AanbHeimero co-
BEPLICHCTBOBAHHSA KOHCTUTYL[MOHHO-TIPABOBOTO 3aKOHOAATENILCTBA C(HOPMYJIMPOBAHO IPEUIOKEHUE O
BKJIFOUCHNH B KOHCTUTYLIHOHHO-IIPABOBOC 3aKOHOAATEILCTBO ITOJIOKEHUSA 06 OGH.[BHpI/ISHaHHbIX NpyuHOUIIax
¥ HOPMax MEXITyHApOJHOTO TIpaBa O MpaBax YesIOBEKa.

Kniouesvie cnoga: TpakAaHCTBO, IPUHIMIBI TPaXKIAHCTBA, IPABOBOH CTAaTyC YeNOBEKa M TPaKIaHHHA, KOH-
cTuTynnoHHoe npaso, Koncrurymus PecrryOnukn Ka3axcraH, KOHCTHTYIIMH 3apyOeKHBIX CTPaH.
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G.U. Balgimbekova, F.A. Yerzhanova

Constitutional and legal foundations of the institution of citizenship

In this article, based on the study and analysis of the current legislation of the Republic of Kazakhstan and
foreign countries, scientific literature in the field of citizenship, current issues of legal regulation of the
institution of citizenship are considered. The central place is given to the study of the Constitution of the
Republic of Kazakhstan, the Law “On Citizenship of the Republic of Kazakhstan”, foreign experience of the
constitutional and legal regulation of citizenship is considered. The article shows that the institution of
citizenship is of fundamental importance for the development of the state and society, the formation of civil
society. The authors note that one of the main problems of the theory and practice of constitutionalism is the
development and ensuring of human rights and freedoms through the constitutional institution of citizenship.
The issues of constitutional and legal regulation of citizenship in the legislation of the Republic of
Kazakhstan and foreign countries have been studied. The authors present the main points of view on the
issues of defining the concept of citizenship, identifying its essence and significance in the constitutional and
legal construction. Conclusions are drawn, in particular, that the Constitution of the Republic of Kazakhstan
as a whole corresponds to the world trends in the development of constitutional law, due to the general
globalization and internationalization of law. As one of the directions for further improvement of the
constitutional and legal legislation, a proposal was formulated to include in the constitutional and legal
legislation a provision on the generally recognized principles and norms of international law on human rights.

Keywords: citizenship, legal status of a person and a citizen, principles of citizenship, constitutional law, the
Constitution of the Republic of Kazakhstan, the constitutions of foreign countries.
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KoMmnapaTtusHoe ucciieioBaHue MPaBoBOro peryJiupPOBaHUS MEKIYHAPOIHOI 0
COTPYAHHMYECTBA B c(pepe YroJIOBHOIO CyA0NPOU3BOACcTBA HA EBpa3uiickoMm
MPOCTPAHCTBE

Ilenmpro HAaCTOSINETO MCCIIEIOBAHNUS SIBISIETCS CPaBHUTEILHO-IIPABOBON aHAIM3 MEXTyHapOAHO-TIPABOBEIX M
BHYTPHIOCYapCTBEHHBIX HOPM, PEryIHPYIONIHX MEXIYHApOIHOE COTPYAHUYIECTBO B YrOJIOBHOM CYHONpO-
U3BOZICTBE Ha EBpasmiickoM MPOCTpaHCTBE, BBIIBICHUE NPOOENOB U KOJUIH3UH, (GopMyTHpOBaHUE MPEATIO-
JKEHUH 10 TapMOHU3ALUH M YHU(HKAIMU IPABOBBIX OCHOB COTPYAHHYECTBA. METOMOIOTHUECKYIO OCHOBY
HaCTOSIIEH pabOTHl COCTABHI CHCTEMHBIH MOAXOA K KOMIAPAaTHBHOMY aHAIN3y, OTPAXKAIOIIUHA COCTOSHHE
[IPaBOBOH perigaMeHTaluu MEKAYHAPOIHOIO COTPYAHHUYECTBA B YTOJOBHOM CYAOIPOU3BOJACTBE HA MEXKAY-
HapOJHOM M BHYTPHUTOCYJapCTBEHHOM YPOBHSIX, COYETaEMbIH C TEOPETHKO-IIPABOBBIM HCCIICIOBAHNEM BBISB-
JeHHBIX TpobneM. OTHENbHBIM HalpaBieHHEM aBTOPHl OOO3HAUYMIM «YHHKAIBHBIE» HOPMBI YTrOJIOBHO-
HPOLECCYabHBIX KOAEKCOB FOCYIapCTB PErHOHA, 000CHOBAB HX IPOrPECCHBHOCTH M CHOPMYIHPOBAB TIpe-
JI0’KEHUS UX SKCTPANOJIIIUY B MEKAYHAPOIHBIE IOTOBOPHBIE HOPMBI H BHYTPUTOCYAAPCTBEHHOE MPABO T'OC-
yaapctB. IIpoBeneHHOE HCCIe0OBaHNE TTO3BOIMIO CIENIATh BBIBOJ O HEOAHOPOAHOCTH IIPABOBOM peErilaMeH-
TallUk MEXAYHApOIHOTO COTPYIHHYECTBA B YTOJOBHOM CYAOIIPOHM3BOJCTBE M PA3HOYPOBHEBOH HMIIIEMEH-
Taluk MEXIyHapoAHBIX HOPM. OCHOBHBIE Pe3yIbTaThl IIPOBEJCHHOTO HCCIEN0BAHHUS — OMpEJEeIIeHUE IMe-
IOINUXCS MPOOEIOB U KOJIM3UH, BHECEHHE IPEIONKEHIH M0 UX YCTPAaHEHHUIO, a TAaKKe 0 COBEPIICHCTBOBA-
HHIO UMEIOIINXCs IIPaBoBBIX HOpM. OCHOBHOH BBIBOJ], KOTOPBIH aBTOPHI chopMyaHpoBaiIn B Iporiecce pado-
Thbl HaJl TeMOH, — 3TO aKTyalM3alys PeBU3HH MEXIYHApOJIHBIX JIOTOBOPOB, PErYJIUPYIOLIMX BOMPOCHI CO-
TpyJHUYECTBA B chepe YroJoBHOTO CyJONPOU3BOACTBA (IIPABOBOI MOMOIIY MO YTOJOBHBIM JeJlaM), UX HO-
Balys M JalbHEeHIIas IMIIEMEHTALHs BO BHYTPUTOCYIapCTBEHHBIE NIpaBa rocyaapcTsa EBpasuiickoro peru-
OHA.

Kniouesvie crosa: MeXITyHApOJHOE COTPYIHUYECTBO B Chepe YroIOBHOTO CYAONPOU3BOICTBA, IPABOBAs I10-
MOIIlb MO YTOJIOBHBIM JieNIaM, MEXIYHAapOIHOE IPaBO, BHYTPHIOCYJapCTBEHHOE MPaBO, SKCTPAIUIHSA, COB-
MECTHAsl CIEACTBEHHO-ONEpaTUBHAS TPYIa, MPUHIUI B3aMMHOCTH, KHIIMHeBckas KOHBEHIMS, MHUHCKas
KOHBEHIIUS, UMIUIEMEHTAllUs, OCHOBAHUE OTKa3a B IIPaBOBOI MOMOIIM, OCHOBaHME OTKa3a B BblIaye Ipe-
CTYIHHUKA.

Beeoenue

Oo6parmiasice ¢ exeronubiM [locaanuem k Hapoay Kaszaxcrana, K.-JK.K. TokaeB ormeuaer HeoOxou-
MOCTb TIOCJIE/IOBATENILHOTO YKPEIUICHHS TOCYJapCTBEHHOCTH [1], 4TO HAmpsiMyr0 3aBHCHT OT OOecIeYeHHs
HAIMOHAJIBHON M 0OIIEeCTBEHHOW 0€30IIacHOCTH, a MOCIEAHEe HEpa3pbIBHO CBA3aHO C MPOTHBOAEHCTBHEM
MIPECTYITHOCTH, KaK Ha BHYTPUTOCYAAPCTBEHHOM, TaK M Ha TPaHCHAI[MOHAIBHOM ypoBHE. B cooTBeTCTBUM C
Konnenmueii suemneit noautuku Pecny6nuku Kazaxcran na 2020-2030 rojasl ogHUM U3 NPHOPUTETOB B
00J1aCTH MOAEP)KaHUS MEKAYHAPOJHOTO MHpa U 0€30IaCHOCTH SIBISETCS «COACHCTBHE OOBEAMHEHHUIO TII0-
0aNbHBIX U PETHOHANBHBIX YCHIUHA B MPOTHBOACHCTBHH MEXKIYHAPOJHOMY TEPPOPU3MY U IKCTPEMH3MY, B
TOM YHCJIE IIYTEM CO3JaHUS LIMPOKON MEXIyHAPOIAHOW AHTUTEPPOPUCTUYECKON KOAIULMU; B3aUMOACH-
CTBHE C BHELUIHMMH NapTHepamu B cdepe OOpbObI ¢ OPraHU30BaHHON MPECTYNHOCTHIO, HAPKOOM3HECOM U
WHBIMU BHJIAMH MTPECTYITHOMN NIeSITeIbHOCTI [2].

BecnpeneienTHOE 000CTpEHHE TEOMONUTHYECKON CUTYallMU SBIISIETCS MPOBOLUPYIOIUM (pakTopoM
YCUJIEHUS] TPAaHCHAIIMOHAIM3AallMA NPECTYMHOCTH, a TAKKE H3MEHEHMs XapaKTEpUCTHK BHYTPUTOCYIap-
CTBEHHOM MPECTYIMHOCTH IMOJA BO3ACHCTBHEM TaK HA3bIBAEMOI'O «MHOCTPAHHOTO 3JIEMEHTa», CBSI3aHHOIO C
MUTPAIMOHHBIMU TpoIieccaMy. MexXTyHapOJIHOE COTPYJHHYECTBO B chepe yrojJoBHOIO CYAONPOU3BOJICTBA
(mpaBOBas MOMOIIH 1O YTOJOBHBIM JefiaM) SIBIISIETCSI OJHMM M3 HAINPaBICHWH MEXIOCYJapCTBEHHOTO CO-
TPYAHUYECTBA.

* Asrop-koppecnonaent. E-mail: Sidorova_Natalya@ksu.kz
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enpro HacTOAIIEH CTAaThU SABISIETCA KOMIUIEKCHBIN aHAIU3 MPaBOBOIO PETYIUPOBAHUS MEXTyHapO-
HOTO COTPYIHHUYECTBA B Cpepe YroJIOBHOTO CYAOMPOMU3BOICTBA OCPEACTBOM KOMITAPATUBHOTO HCCIIEN0BA-
HUS MEKIYHApOIHO-TIPABOBBIX aKTOB W BHYTPUTOCYIApPCTBEHHOTO IpaBa TrocyaapcTB EBpaszuiickoro permo-
Ha (BKJIIOYAIOIIET0 TOCYAapCTBa MOCTCOBETCKOro mpocTpancTBa, BxoAsamue B CHI' u EADC). Joctuxenue
0003HaYEeHHOM 11eH 00yCIIOBINBAET IIOCTAHOBKY CIEAYIOMINX 3a1a4:

- OTpeNeNNTh YPOBEHh TAPMOHM3ANNN W YHH(DHUKAIMK 3aKOHOJATENIhCTBA B Cepe MEKTYHAPOITHOTO
COTPYJHHYECTBA B YTOJIOBHOM CYZAOIPOU3BOACTBE MOCPEICTBOM aHAIN3a MEXIYHAPOIHBIX TOTOBOPOB, MO-
JIEJIBHOT0 3aKOHOAATENbCTBA U BHYTPUIOCYIapPCTBEHHOTO MpaBa rocyAapCTB;

- BBISIBUTH MPOOJIEMBI PABOBON PETIIAMEHTAINH MEXIYHApOJIHOTO COTPYIHHYECTBA HA MEXTOCyaap-
CTBEHHOM YPOBHE, COPMYIHPOBATH MIPEIJIOKEHHS UX ITPEOOICHHUS,

- BBISIBUTH MPOOJIEMBbl UMIUIEMEHTAIIMM HOPM MEXAYHapOJHBIX JOTOBOPOB B HccienyeMoil chepe BO
BHYTPUTOCYapPCTBEHHOE MTPAaBO, CPOPMYITHPOBATH PEKOMEHIAINH UX PEIICHUSI.

MexmyHapoIHOE COTPYOHHYECTBO B c(hepe YrosOBHOTO CYIONPOU3BOJICTBA SBISETCA cdepoil nes-
TEIBHOCTH, KOTOpasi UMEeT KOMIUIEKCHBIM XapaKTep U PeryaupyeTcsd HOpMaMy MEXAYHapOJHOTO U BHYTPH-
rOCyZIapCTBEHHOI'0 IpaBa, IPHU 3TOM B ONPEAENEHHBIX CIydasX MPUMEHSIOTCS MPEUMYIIECTBEHHO HOPMBI
HaI[MOHAIBHOTO TpaBa. [IpobremaM mcciaemoBaHHsS OTAENBHBIX ACHEKTOB B cdepe MEKAYHApPOAHOTO CO-
TpyAHUYeCTBa B Ooppbe C mpecTymHOCThIO TOCBsimeHbl Tpyasl A.l. BorateipeBa, C.B. bopoaunna,
M.®. Baagumupckoro-byaganosa, B.II. Janesckoro, C.B.3yema, ILE. Kazanckoro, H.H. Jlogkesuua,
E.I. JIaxoBa, @.®.MapreHca, E.I'. Mouceea, WU.b. OcmaeBa, T.B. PemerneBoii, H.Jl. Cepreesckoro,
H.C. Tarannesa, B.®. llenenea, 1.5. ®oiinuukoro, A.C. SAmeHKko u Apyrux TEOPETUKOB IOPUCTIPYICHLUU.
OpHako He BCE M3 MEPEYHCICHHBIX aBTOPOB 3aHUMAIUChH HUCCIEIOBAHMEM MEXKAYHApOAHOTO COTpYIHUYE-
CTBa B cepe YTOJOBHOTO CYAOMpon3BoacTBa. [IpoBoamMoe KOMIapaTUBHOE HCCIEIOBAHUE BOCIIONHSET
po0eI B IOPUANYECKON HAyKe, TaK KaK MOJABIIONIee OOJIBIIMHCTBO MCCIEIOBAHIA UMEET Y3KYI0 HaIpaB-
JICHHOCTB U HE OXBAaThIBAIOT KOMIIJICKCHBIC ITOAXOAbI K H3y‘lﬂ€M0171 HpO6HeMaTI/IKC.

Memoowt u mamepuansi

B mpouecce nccrnenoBaHusl MCIONB30BaHbl OOIIEHAYYHBIE METOIBI MO3HAHMS, CPEOU KOTOPBIX LIEH-
TpaJIbHOE MECTO 3aHMMaeT CPaBHUTEIbHO-IIPABOBOM aHANU3 JBYX CHUCTEM IIpaBa — MEXIYHApOJHOTO U
BHYTPUTOCYJapCTBEHHOT0. BHyTpHUrocynapcTBeHHOE MpaBO MCCIENOBAHO B KOHTEKCTE CPAaBHUTEIHHOTO
aHaJM3a, KaKk B COOTHOLLIEHUH C MEKAYHAPOJHBIM IPAaBOM, TaK M B COOTHOLICHUH C CUCTEMaMH IpaBa rocy-
napctB EBpaswmiickoro perviona. Mcmons3oBanuchk MeToapl (hOpPMaNBHOM JIOTHKH, CTIPOSHIUPOBAHHBIC HA JIO-
THKO-TIPaBOBOI aHAN3 MCCelyeMbIX MPOOIeMHBIX aclieKToB. [IpaBoByI0 OCHOBY HCCIEIOBaHHS COCTaBHIIN
MEXyHapOIHBIE I0TOBOPHI B chepe yroJOBHOIO CYAONPOM3BOACTBA, MOJENbHOE 3akoHoaaTenscTBo CHI,
YTOJIOBHO-TIpOLIECCyabHOE 3aKOHOaTenbcTBO Pecybnuku Kazaxcran u rocynapets EBpasuiickoro perno-
Ha. J[oKTpuHAIbHAsE OCHOBA — 3TO HAYYHBIC TPYABI [0 UCCICAYEMOM MPOOIEMAaTHKE, a TAKKE 0 CMEKHBIM
HaIrpaBJICHUAM IOpI/I,Z[I/I'-IeCKOI\/'I HayKH. 9MHHqueCKy}O OCHOBY HCCJICJOBAaHUA COCTAaBUJI CHGI[CTBGHHBIﬁ OIIBIT
paboThl OAHOTO U3 aBTOPOB B CHCTEME NPABOOXPAHUTEIIBHBIX OPraHOB, IO3BOJISIOIINI BBISBISTH MPOOJIEMbI
MIPaBONPUMEHHUTEIHLHOIN JeSITeNbHOCTH B chepe MEKIYHAPOJHOIO COTPYJHUUYECTBA B YTOJIOBHOM CYyIONpPO-
U3BOJICTBE.

Pesynvmameor

KomMnapatuBHoe ucclieoBaHHE MEKIYHAPOIHBIX JOTOBOPOB M BHYTPHIOCYAAPCTBEHHBIX IMPABOBBIX
HOPM T03BOJISIET C(HOPMYITHPOBATH BHIBOJ O TOM, YTO, HECMOTPS Ha YHU(PUKAIMIO U TAPMOHHU3AIIHIO 3aKOHO-
JIaTeIbCTBa rocynapcTB EBpasuiickoro pernona, MMEIOTCs CYIIECTBEHHBIE OTJIMYHS KaK B CaMON KOHIIETIIIMA
NPaBOBOW periaMeHTanuu (HanpumMep, B PecrryOnuke bemapyce), Tak ¥ B KOJIMYECTBEHHOM Pa3IM4HU Ipa-
BOBBIX HOpM (Hampumep, B Pecriyonmke Kazaxcran u PecniyOnuke Y30ekucraH), a Takke MPOCISKUBACTCS
pa3HUIIA B COAEPKAHUM IIPABOBBIX HOPM YTOJIOBHO-IIPOLIECCYATBHOTO 3aKOHOAATEIbCTBA O MEXKIYHAPOIHOM
COTpYZIHHUYECTBE B c(epe yrojJoBHOro cyaonpoussoacTBa. [lomaraem, 4yTo Takue pacxoKICHUS SBISIOTCS
OTpHLATEIHHBIM (PAaKTOPOM B PABONPUMEHHUTEIbHON IPAKTHKE TPABOOXPAHUTENIBHBIX OPraHOB rOCY1apCTB,
KOTOPBIE MOI'YT ycyFY6H$ITBC$I " pas3/IMYHBIMU NIOAXOJaMHU K JOTOBOPHOMY PETYJIMPOBAHHUIO aHAJIOTMYHBIX
BOIIPOCOB COTPYIHHYECTBA B c(hepe YyroJOBHOIO CyAONPOU3BOICTBA (HAPUMEpP, OCHOBAHUsI OTKa3a B BbIja-
4e, MepeyeHb KOMIIETEHTHBIX OPraHoB, MPOLECCYalIbHBIE CPOKH, CHCTEMa IMPOLECCYaIbHBIX TapaHTHi obec-
MEYCHU MIpaB Y€JIIOBEKA, ACATCIbHOCTE COBMECTHBIX CJICACTBECHHO-OINICPATUBHEBIX I'PYIIIT 1 le) Pazmmuns B
MPaBOBOW peTJIaMEHTALMH MEXyHAPOJHOTO COTPYJHUYECTBA B YTOJIOBHOM CyJONPOU3BOJCTBE HE CIIOCO0-
CTBYIOT 3()()eKTUBHON NMpPaBONPUMEHHUTENBHON MPAKTUKE, B CBI3M C YeM Haspesia MOTPEeOHOCTh PEBU3UU U
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HoBalMM KHITMHEBCKOW KOHBEHIIMH, MOJIENBHOTO YTOJIOBHO-IIPOLECCYATBHOIO 3aKOHOJATENbCTBA, a TaKXKe
YCKOPEHHSI TapMOHM3ALMH ¥ YHU(HUKAIUH BHYTPHIOCYAAPCTBEHHBIX YTOJOBHO-TIPOIECCYANBHBIX 3aKOHOB
MIOCPEIICTBOM UMIUIEMEHTALMH MEKAYHAPOJHBIX JOTOBOPOB.

[TonsiTHe «MeXAyHapOJHOE COTPYAHUYECTBO B Cdepe YroJOBHOTO CYAONPOU3BOJACTBA» U «IIpPaBOBas
IIOMOILb IO YTOJIOBHBIM JI€JIaM» SIBJISIFOTCS CXOKMMH HOHSATHAMH, a UX IOPUINUYECKasi CYIIHOCTh B OOJIbIIei
CTEIIEHH OJMHAKOBA, XOTS HAa MEXIYHapOIHO-TIPAaBOBOM YPOBHE Ipeoli1afaeT MCIIONb30BAHUE ITOCIEIHETO
nousTusl. [loHsTHE «MEXITyHAPOAHOE COTPYAHUYECTBO B chepe yroJoBHOTO CYAONPOU3BOACTBAY MOSBUIOCH
B Hay4YHOM M MPAaBOBOM O0OPOTE HAMHOTO MO3KE, YEM «IIPaBOBasi MOMOIb 1O YTOJOBHBIM Aenamy». OTme-
TUM, YTO B HACTOSAIIMN NMEPUOJ OTCYTCTBYIOT IOPUIMYECKHE ONPEAEICHUS NaHHBIX MOHITUI, OHM HE pac-
KPBIBAIOTCS, HU B MEKIYHApOJHBIX HOPMaX, HU BO BHYTPUIOCYIapCTBEHHOM IIPaBe.

IOpuanueckass TOKTpHHAa MMEET HEMal0 HAay4YHO-TEOPETHYECKHUX OMNpEENCHUIM MOHATUSA «IIpaBOBas
IIOMOILb 110 YTOJIOBHBIM JieJIaM». ABTOPCKHE MOAXOIb! K ONPENEICHUIO CYLTHOCTH JaHHOTO IIPaBOBOIO WH-
crutyTa umeroTes B myosmkarmsx [1.C. Adaymioesa [3; 30], A.I'. BoaeBom3a [4; 12], M.B. Bomkenkuna [5;
34], M.B. JlaBsinoBoii [6; 56], B.I1. 3umuna [7; 7], ®.H. Pamxanora [8; 271] u apyrux.

AHanmm3 UMEIOIUXCS MOHSITHI «IpaBoBasi IOMOLIb 110 YIOJOBHBIM JAejiamM» MO3BOJISIET BBIACIHUTH ABa
MOAX0Ja — IIUPOKHN U y3Kui. [IoHMMaHWe MPpaBOBOM MOMOIIY IO YIOJOBHBIM J€JIaM B IIMPOKOM CMBICIIE
OXBaThIBAET BCE (POPMBI COTPYAHUUECTBA B YTOJIOBHOM CYAOTPOU3BOICTBE U B OOJNBINEH CTEIICHH Oa3upyeT-
csl Ha MPEAYCMOTPEHHOM B MEXIYHApPOIHBIX JOTOBOpax «0o0beMe MpaBOBOW MOMOIIM». B y3KoM cMbicie
«IIpaBoBasi IOMOLIb IO YTOJIOBHBIM JieflaM» TPAKTYETCsl KaK JIesITeIbHOCTh, KOTOPasi BKIKOYAET TOJIBKO MPO-
LeccyalbHbIE U ONIEPATHBHO PO3BICKHBIE IEHCTBUS, BBIBOIS 32 PAMKH ITOMOILY BOIIPOCHI SKCTPAJULINU U TIe-
peaayu oCyKASHHBIX JIMII.

I'opa3zno MeHbllle HAy4YHBIX TPYAOB IOCBSILEHO MCCICIOBAHUIO CYIIHOCTH MOHATHS «MEXIyHapOIHOE
COTPYZIHHYECTBO B cepe YroJIOBHOIO CYAONPOM3BOACTBAY», OJHAKO U B JAHHOM KOHTEKCTE MMEIOTCS pas-
JIMYHBIE TIOJXO/IbI K €0 MOHUMAaHHIO, CPEIN KOTOPBIX pa3/ielieHHe IBYX CaMOCTOSTEeNbHBIX OHATHH, a, clie-
JIOBaTeNbHO, U BUAOB COTPYIHUYECTBA, — 3TO «MEKAYHAPOJHOE COTPYAHUYECTBO B c(hepe YyroJIoBHOTO Cy-
JOTIPOU3BOJICTBAY M «MEXKIYHAPOIHOE COTPYTHUIECTBO IO YroJoBHEIM neiam» [9; 111]. Ilpuuem mepsoe,
[0 MHEHHIO OT/IEIBbHBIX aBTOPOB, BKIIOYAET UCKIIOYUTEIHHO MPOLECCYaIbHYIO AEATENbHOCTD, a MOCeIHEe
— HE TOJIBKO MPOLECCYalTbHYI0, HO 1 OIIePaTUBHO-PO3BICKHYI0, KOOPAUHALMOHHYIO U JIp.

JetanbHplil aHaNU3 JaHHBIX MOHSATHH HE BXOAWT B YHCJO 3aJay HACTOSILETO HCCIEHOBAHHS, OJHAKO
pobiemMa OTCYTCTBUS ONPENEIICHUH «IpaBOBasi MOMOILIb 110 YrOJOBHBIM JeflaM» U «MEXAyHapOAHOE CO-
TPYAHUYECTBO B cpepe YroJIOBHOTO CYIOMPOHM3BOJCTBE)» Ha MPABOBOM YpOBHE (MEKIYHAPOIHBINA U (MJIIH)
BHYTPHUI'OCYJApCTBEHHBIN) SIBISICTCSA CYLIECTBEHHBIM MPOOEIOM, KOTOPBIA IEeNecoo0pa3Ho YCTpaHSTh MO-
cpeacTBoM (OpMYIHPOBAHUS IPABOBOTO ONPEIEICHHUS JTaHHbIX TOHITHH.

Hpyras npobiiema, KoTopast IPOCIEKUBAETCS Ha YPOBHE MEXTyHAPOIHO-TIPABOBOM periiaMeHTaluu, —
3TO OTCYTCTBHE E€AMHON IMOJMTHUKHU IO OMPEJENIEHUIO IIEHTPAIbHBIX OPTaHOB, HA KOTOpBIE BO3JIAraercs
(YHKLUS CHOILIEHWH IO BOIIPOCaM MEXIYHApOIHOIO COTPYJHHMYECTBA B YTOJIOBHOM cynonpou3BoiacTse. K
YHCITy YIOJHOMOUYCHHBIX OPraHOB, KpoMe | eHepanbHO#l IpOKypaTypsl, B COOTBETCTBUH C ABYXCTOPOHHUMH
JoropopaMu (TaKOBBIX B JIOrOBOpHOH npakThke Kaszaxcrana 72 morosopa ¢ 34 crpanamu) [10] oTHeceHbI
MunucrepctBo roctunuu (bonrapus, Kurait, KH/IP, JlutBa, MoHronus u apyrue), MHUHHACTEPCTBO BHYT-
pennux nein (Ilakucran), l'ocynapcTBensslii cekperapb MunuctepcTBa BHyTpeHHuX nen (CoequnenHoe Ko-
poisieBcTBO BenukoOpurtanun), Jlopa Ansokat (LLlotnanaus), MUHHCTP, OTBETCTBEHHBIN 3a MPAaBOCYyIUE, U
I'enepanbHsbiii mpokypop (Benrpust) u apyrue. Cnenyer npu3HaTh, YTO B JJaHHOM Cllydae YHU(DHKAIUS MEK-
IOYHApOIHBIX HOPM IPAKTUYECKH HEBO3MOXHA, 3TO OOYCIIOBJIEHO CYBEPEHHBIMU IpaBaMH I'OCYAapcTBa U
BHYTPUTOCYJJApPCTBEHHON FOPUCIUKIINE COOTBETCTBYIOIIMX OpraHoB. B To ke Bpems JaHHAs JOTOBOpHas
MPaKTHKa OOBEKTHBHO HE CIIOCOOCTBYET JNEHCTBEHHOMY M YETKOMY MEXIYHApOJAHOMY COTPYAHUYECTBY B
YTOJIOBHOM IIPAaBOCYANU.

Pasnnunsle moaxoas! rocynapcTs EBpasuilckoro permoHa K MOCTPOEHHIO CHUCTEMBI BHYTPHUIOCYIap-
CTBEHHBIX ITPABOBBIX OCHOB MEXyHAPOTHOTO COTPYJHHYECTBA B YTOJIOBHOM CYAONPOU3BOJICTBE, KOTOPHIE
OyZAyT onmucaHbl HUXE, MO3BOJISIIOT ONPENENIUTh HE TOJIBKO MPABOBBIE MPOOENbI U KOJUTM3UH, HO U CHOpMY-
JIMPOBATh NMPEATIOKEHUS 110 UX COBEPIIEHCTBOBAHUIO:

1. Ha mpaBoBOM ypoBHE (MEXIYHApOJIHOM M BHYTPHTOCYAAPCTBEHHOM) C(OPMYIHPOBATH U 3aKPETTHThH
IOPUANYECKUE TIOHATHS:

- «MEXIYHApOJHOE COTPYIHHYECTBO B c()epe YroJOBHOTO CyIONPOU3BOJICTBA» U (MJIH) «IIpaBoOBast MO-
MOIIIb TI0 YTOJIOBHBIM JI€TIaM»;
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- «BBIaYay» (IKCTPAAMIINSA), TOHITHE UMEETCS HE BO BCEX YTOJIOBHO-TIPOIECCYAIBHBIX KOJIEKCAX TOCy-
napcts Espasuiickoro perrona (tonsko B YIIK PK (ct. 7) u B YIIK KP (cT. 5)), Ha ypoBHE MEXTyHAPOIHBIX
JIOTOBOPOB TOHSATHE HE packpbiBaercs. OJHUM W3 aBTOPOB MpeJiaranach clieayromas (popMyIupOBKa:
«QKCTpauIMsT — BTO JCATSIBHOCTh YIOJHOMOYCHHBIX OPraHOB TOCYJapCTBa MO OPraHU3AlUU BBIAAYU
JIPYyroMy TOCYJapCTBY JIHIIA, OOBHHSEMOTO B COBEPIICHHH NPECTYIUICHHS, WU JIUIA, IPUTOBOPEHHOTO K
JUIIECHUIO CBOOOTBI, HA OCHOBAHUU 3aMpoca YIOJTHOMOYSHHOTO OpraHa HHOCTPAHHOT'O TOCYAapCcTBa, Ha Tep-
PUTOPUH KOTOPOTO OHO COBEPIIMJIO MPECTYIUICHUE, B COOTBETCTBHM C HOPMaM¥ M NMPHUHIIUNIAMH MEXTyHa-
POJITHOTO MpaBa, a TAKIKE B PaMKaXx COOJFOICHHUS HAI[MOHAIBHBIX HHTEPECOB TOCYIaPCTB MM B COOTBETCTBHU
¢ MpHUHIUIIOM B3auMHuocTh» [11; 90];

- TIPUHIMI B3aUMHOCTH», OMMCAaHKE KOTOPOTO JIOJDKHO BKJIFOYATh: OMPE/ICICHUE OpraHa yIoJHOMO-
YCHHOTO Ha JAaHHBIM (hOpMAT COTPYIHUYECTBA; MEXaHU3M YCTAHOBJICHHS KOHTAKTOB (PEKOMEHAYETCS M-
TUIOMAaTHYECKUH); yCTAaHOBJICHUE CUCTEMbI TAPAHTUPOBAHUS OTBETHOM MTOMOIIM HA TIPUHIINTIE «B3aUMHOCTH
(Ha3BaHWE MHCHMEHHOTO JOKYMEHTA, MOJTBEPIKIAIOIIET0 rapaHTHH, HanpuMmep, «CornanieHie o B3anMHO-
cTh», «l'apaHThs B3aWMHOCTH»); YCTAHOBJICHHUE CHUCTEMBI IMOCJICICTBHI HEHCIIONHCHUS MPEAOCTABICHHBIX
rapaHTHl KOHTPAreHTOM H JPYTUe TOJI0XKCHHUS.

2. B MexIyHapoJHBIX JOTOBOPAX, B MOJCIBHOM YTOJIOBHO-IIPOIECCYaThbHOM 3aKOHONATENHCTBE U BO
BHYTPHUTOCYJJAPCTBEHHOM IpaBe rocyaapcTB EBpa3uiickoro pernoHa 3akpenuTh U KOHKPETU3UPOBATH HOP-
MBI

- OTpe/ICIISIFOIIUE IOPUANICCKUE KPUTEPHU UCTIONHEHHS «KOHKYPUPYIOIIUX» 3aPOCOB O MPABOBOU IMO-
MOIIH (B TOM YHKCIIE BbIIa4Ye MPECTYIMHUKOB). B kKauecTBe KpUTEPUEB MpeJyiaraeM CleIyronue: TSHKeCTh mpe-
CTYIUICHHS, B TOM YHKCJIE €r0 TPaHCHAIMOHAILHOCTD; OYEPEIHOCTh OCTYILUICHHSI 3alpOCOB; CHCTEMa TrapaH-
TUPOBAHUS MPAB U CBOOOJ YeTOBEKA; TPAXKTAHCTBO BBIIABAEMOTO JIUIA U JIP.;

- OMpENIEIISAIONIHE TPOBEICHNE MPOIECCYATbHBIX JSUCTBHN B paMKaX MPaBOBO MOMOIIH MO YTOJOBHBIM
JieJiaM B OHJIalH (popmare, 3aKpenuB OCHOBAHUS UX MPOBEICHUS, IPOICYPY U MOPSIOK MPOBEACHMS, CPE/I-
CTBa CBSI3H, a TAKXKE BOIPOCHI 00eCieueHUs] KOH(PHICHIIMATHLHOCTH;

- onpeeTAIoIUe YHUPHUIIMPOBAHHBIC CPOKU HUCTIONHEHHS 3aPOCOB O MPABOBOW MOMOIIY, 0€3 HCIOIb-
30BaHUA 6H3HKCTH])IX " OTCBUIOYHBIX HOPM;

- OTIpE/ICISIIONINE CaMOCTOSATENIFHOE OCHOBaHUE OTKa3a B BhIJAue: «B BbIIAaue MOXKET OBITh OTKa3aHO,
€CIT HOpMa YTOJIOBHOTO 3aKOHA 3alpallliBarolleii CTOPOHBI, TI0 KOTOPOU 3ampalinBacTcs Bbigaya, B Kade-
CTBE HaKa3aHWsS MPEAYCMATPUBACT CMEPTHYIO Ka3HbY;

- OmnpeAessIoIMe OCHOBAaHHE OTKa3a B BbIJaue — «UCTCUCHHE CPOKA JABHOCTH», 3aKPEMUB: MOCIE-
CTBHS MPUOCTAHOBJICHUS TEUCHHUS CPOKA JABHOCTH B COOTBETCTBHM C BHYTPUTOCYAAPCTBEHHBIM IMPAaBOM;
IOPUINYECKUE UHCTPYMEHTHI BBIIAYH JUII, 32 COBEPIICHUE MPECTYIUICHHS, [0 KOTOPHIM CPOK TAaBHOCTH B
COOTBETCTBHU C BHYTPUTOCYAAPCTBEHHBIM MPaBOM HE MPEAYyCMOTpeH (TPECTYIUIEHHUS MPOTUB MHUPA U YeJIo-
BEYHOCTH, TBITKH, KOPPYIIIMOHHBIE MPECTYIIEHUS, MPECTYMJIEHUS NMPOTUB HECOBEPIICHHOJNETHUX U JIp.);
MPEOIOJICHHUE PA3TIMYNI BHYTPUTOCYAaPCTBEHHBIX HOPM TI0 CPOKAM.

3. YHuDUIUPOBATH U TAPMOHU3UPOBATH BHYTPUIOCYJAPCTBEHHOE 3aKOHOAATEILCTBO TOCYAAPCTB, MPO-
BECTU PEBU3UIO Kumnnesckoi KOHBCHIIMA U MHBIX JOIOBOPOB, C LCJIBIO UX HOBAIIUHU 110 BOIIPOCAM!:

- TIepeYHs] OCHOBaHHWI OTKa3a B: MPABOBOH MOMOIIHM MO YroJOBHBIM JI€NaM; BbIJaye MPECTYIMHHUKOB;
YTOJIOBHOM MPECIICIOBAHUH HEBBIIAHHBIX JIHII. [IpOBEICHHOE UCCIIEIOBAHUE MTOKA3ANI0 CYIIECTBEHHOE pac-
XOXKIACHUE B OCHOBAHHMAX OTKas3a, YTO MPUBOJIUT K HpOGHeMaM B ITPaBOIIPUMCHCHW U,

- CO3JaHuA U q)yHKIH/IOHI/IpOBaHI/IH COBMECTHBIX CIICACTBCHHBIX U CJICACTBCHHO-OIICPATUBHEBIX I'PYIII, UX
FOPUCIUKIINHY, & TAKXKE BOMPOCAM KOOPIUHAIUHM MX PaOOTHI M IETHTUMHOCTH MPOBOIUMBIX MEPOTPUITHN Ha
YPOBHE YTOJIOBHOTO CYIOTIPOU3BOJICTBA;

- IOPUIUYECKOTO 3aKPEIICHUS CUCTEMbI TapaHTUH MIPaB ¥ CBOOOI YSJIOBEKA B paMKax MEXIyHapOIHO-
IO COTPYTHUUYECTBA B YTOJIOBHOM CYJIOMTPOH3BO/ICTBE;

- obecrieueHnsT MPUHIUNA «KOH(PHUICHITNATLHOCTAY, KOTOPBIA MOXET KacaThCs Kak caMoro (hakra mo-
JIy4EHHS 3a1poca O MPaBOBOM MOMOIIM, TaK M €ro COAEPIKaHMUs, IIPOICAYPhl UCIIOJIHEHUS, TIPOLICIyPhI TIepe-
Jadu “H(pOpPMAIMH, CPOKOB XpaHEHHs WHGOPMALIUHU, OTPAHUYCHHUS UCTIOBL30BAHUS HHPOPMAIIUY U MATEPH-
QOB W Jpyrue BOMPOCHL. bonee neranbHOE HCIIONHEHHE MOPYYCeHUH, 3aTparduBarolIUX TOCYAapCTBECHHbBIE
CEKPETHI, JOJDKHO COMPOBOXKAATHCS 3aKIFOUEHHEM JIBYXCTOPOHHETO JOTOBOPA O 3allUTe CEKPEeTHOW MH(OP-
Malluy;

- TPEIOCTABIICHUS TIPEJCTABUTEII0 KOMIIETEHTHOTO OpraHa MHOCTPAHHOTO TOCy/apcTBa IMpaBa ydact-
BOBATh B MPOBEJCHUU IPOLECCYAIbHBIX ACHCTBUN HAa TEPPUTOPUU MHOCTPAHHOIO FOCYJApCTBa IO CIELU-
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ATBHOMY Pa3peUICHHIO, B MPEJENaX YCTAHOBICHHON FOPUCIUKIINY, 0€3 BMEIIATEIHCTBA B MIPOLIECC YTOIOB-
HOTO CyIOIPON3BOICTBA. YeTKo mpomucaTh B MPaBOBBIX HOPMax MpaBa U 005M3aHHOCTH TaKHX JIUII.

Obcyorcoenue

MesxrocyapcTBeHHOE NPaBOBOE PETYIHPOBAHUE COTPYAHHUYECTBA B cepe YroJOBHOTO CYyIOMPOU3-
BozcTBa Ha EBpa3zmiickoM mpocTpaHCTBe 0a3upyeTcss Ha KOHBEHIIMOHHOM ocHOBe. [locie amuTensHBIX mpo-
ueayp parudukanuy, 3aTIHYBLUIMXCS B OTAEIBHBIX CTpaHax Ha ACCATHICTHSA, OCHOBHBIM MEXIYHApOIHBIM
JoroBopoM Ha EBpa3miickoM MpOCTpaHCTBE B HCCleayeMoil cdepe sBisiercss KummHeBckass KOHBEHLUS O
MIPaBOBOM MOMOIIM U MPaBOBBIX OTHOILIEHUSX MO TPaXAaHCKUM, CEMEHHBIM M yrojoBHbIM nenaMm 2002 r.
(manee — Kumnnesckast KoHBeHIus) [12].

BaxxHeWImMM MHCTPYMEHTOM TapMOHHU3allMd M YHU(HUKAIM{ MPABOBBIX HOPM I'OCYIapcTB B cdepe
MEXAYHApOJHOTO0 COTPYIHHYECTBA B YIOJOBHOM CYAONPOM3BOJICTBE B COBPEMEHHBIX YCIOBHSX SBISAETCA
uMmIieMeHTalys KuImnHeBCKONH KOHBEHIIMM B YTOJOBHO-TIPOLIECCYAIIBHOE 3aKOHOAATENBCTBO T'OCYNAPCTB.
OnHako KOMIApaTUBHBIN aHAJIN3 YrOJOBHO-TIPOLECCYaIbHOTO 3aKOHOJATENbCTBA TOCYNAPCTB IOKA3bIBACT
mpobaeMy pasHOCKOPOCTHOM W pa3HOBEKTOPHON uMIuieMeHTarmu KumuHeBckoit konBenmuu [13; 195].
Haunbonee ycremno uMIuieMeHTaIMsI KOHBEHIIMU B YTOJIOBHO-TIPOLIECCYaTbHBIE KOJEKCHI MPOCICKUBACTCS B
Pecrryonmke Kazaxcran u B PecniyGnmke bemapychk. YTomoBHO-TIpoIiecCyanbHbIe KOAEKCHl JPYTUX CTPaH pe-
THOHA HE MOJIBEpPrajIich H3MEHEHUSIM, B YaCTH UMIUIEMEHTAIMH NoJ1okeHN KuimHeBcKkoi KOHBEHINH.

CreneHp AeTanu3aliy OPUINYECKUX TPEANHCaHui Ha BHYTPUTOCYAapCTBEHHOM YpoBHE B cdepe
MEXIyHapOIHOI'O COTPYIHHYECTBA B YIOJOBHOM CYIONPOM3BOACTBE KpaiiHe oTiauuaercs. HarnmsaHo takue
OTJIMYMS MOXKHO IPEICTABUTHh KOJIMYECTBEHHBIMHM XapaKTEPUCTUKAMH CTaTel yroJOBHO-TPOLECCYAIBHBIX
KOJIEKCOB TOCY/IapCTB, MOCBAIICHHBIX JaHHOMY Bonpocy. Hanpumep, B YIIK Pecnyonuku Kazaxcran — 55
crareit, B YIIK Pecniyommku bemapycs — 52, B VIIK Keiprenckoii Pecrrydnnkun — 38, B YIIK Poccwuiickoit
Oenepammu — 29, B YIIK Pecrrybmiku Apmenust — 25, B YIIK Typkmenucrana — 23, B YIIK Pecrybmuku
V36ekucran — 18, B YIIK Pecnybnuku Tamxkukuctan — 18 crareil. YroloBHO-TIpOLECCYaNIbHBIA KOIEKC
AszepOaiimkanckoii PecryOiauky He COAEPKUT HOPM O MEKAYHAPOAHOM COTPYAHUYECTBE B chepe yrojos-
HOTO CYJOIPOM3BOJCTBA, KPOME TOro, HpU OOCYXKICHHMH U TOJOCOBAHUU 3a MOIENBHBIH YTrOJIOBHO-
npoueccyanbHbli koaeke it crpad CHI™ (manee — Mopensnsiit YIIK CHI'), Azepbaiimkan npeniarai uc-
KIIFOYUTH U3 €ro CTPYKTYpHI TaBy 63 «lIpaBoBas moMoIlb 10 yrojoBHEIM aenam» [14]. Pasnuuus npaBoBoi
periaMeHTalul MEXIyHapOAHOIO COTPYAHUYECTBA B cepe YrOJIOBHOIO CYAONPOU3BOACTBA MPOCIECKHUBA-
€Tcs B KOHCTPYHUPOBAHUHU COOTBETCTBYIOLINX YacTel KOAEKca, a TaKXkKe B UX HauMeHoBaHuu. He yrnyOmnsisich
B TMOIPOOHOCTH HCIIOJIB3YEMbBIX IOPUAMYECKUX KOHCTPYKIIHMIA, OTMETHM, YTO 3aKOHOJATENb TOCYIapCTB OIle-
pHUpYyeT ABYMsI OCHOBHBIMH (h)OPMaMU HAWMEHOBAHMS CaMbIX KPYIHBIX CTPYKTYPHBIX 3JIEMEHTOB KOAEKCOB
— 3T0 «MeXIyHapoaHOE COTPYAHUYECTBO B chepe yrojoBHoro cymonpoussoactsa» (Kasaxcran, Poccus,
Keipreiscran, Y3bekucran) n «MexayHaponHas MHpaBoBasl MOMOIIL MO YrojoBHeIM nenam» (bemapyce,
Monnosa, TypkmeHHCTaH).

KavecTBeHHO MO-ApYroMy IpaBoOBasi perijaMeHTaLus] MEXIyHapOAHOTO COTpyIHUYECTBa B cepe yro-
JIOBHOTO cyJonpon3BocTBa npociexuaercs B YIIK Pecniyonuku Benapycs (nanee — YIIK PB), B coort-
BETCTBUHU C KOTOPBIM MPOBOJUTCS YETKOE pasrpaHUUYeHHE MEXTyHapOJHOW (KOHBEHIIMOHHOM) U BHYTPUIO-
CYAapCTBEHHOH (YTrOJIOBHO-IIPOLIECCYaIbHOM) IOPUCAMKLUNU. AHAIN3 CTPYKTYyphl U conepxanust YIIK Pb
MOKa3bIBAET, YTO B CIIydasiX, KOrjga MOPSIOK OKa3aHUs MPaBOBOM IOMOIIY ONpeeseH MEKIYHAPOIHBIM J0-
roBopoMm PecniyOnmku benapych, npumensieTcs ycTaHOBJIEHHBIN B goroope mnopsiaok (ct. 1 YIIK PB), To
€CTh B JIaHHOM CJIy4ae HOPMBbI KOJIEKCa He MPUMEHSIOTCA anpuopu. B cirydae, korna mopsaok okazaHus mpa-
BOBOM IIOMOIIM HE ONPEAEICH JOTrOBOPOM, INPHMEHSIOTCS IOJO0XKEHUs, YCTaHOBIIEHHbBIE YIOJOBHO-
npolecCcyalbHBIM KOJIEKCOM Ha OCHOBE mpuHnuna B3auMHocTh (pasnen XV YIIK PB) [15]. Takum o6pazom,
WCXOJS1 U3 JIOTHKHU OMHMCHIBAEMBIX HOPM, BHYTPUTOCY/IaPCTBEHHBIE yTOJOBHO-TIpOIlEcCyalibHble HOpMBI Pec-
nyosmkn benapych NpUMEHSIOTCS UCKITIOYUTENIEHO B CIY4asX OTCYTCTBHUS JJOTOBOPHOT'O PEryJIMPOBaHHMs, Ha
OCHOBE NPUHIIUIA B3aUMHOCTH.

CpaBHUTENBHOE HCCIEAOBAHNE YTOJIOBHO-TIPOIIECCYAIbHOTO 3aKOHOMATENbCTBA rocyaapcTB EBpaszuii-
CKOT'O perroHa IMO3BOJIMIIO ONPEAEINTh CXOKHE TOJXO0/IbI TOCYAAPCTB B PErYIMPOBAHUHN CIIEIYIOIIHUX BOIIPO-
COB MEXIYHApOJHOTO COTPYIHUYECTBA B YTOJIOBHOM CYAOIIPOU3BOCTBE:

- OCHOBaHUS COTPYAHNYECTBA B c(hepe YyroJIOBHOTO CYIOMPOU3BO/ICTBA,;

- CUCTEeMa yIIOJTHOMOYEHHBIX OPTaHOB, MX KOMIIETEHITHS;
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- mopsioK oopmiieHus xonaTaicTBa (MPockObI, 3ampoca, TOPYYEHHsI) O: MPaBOBOM MOMOIIM MO yro-
JIOBHBIM JIeJIaM; 3KCTPAAWIINU MPECTYIHUKOB; Mepeaade OCyKISHHBIX JIUIl; YTOJIOBHOM Ipeciel0BaHIH He-
BBIIaHHBIX JINII;

- IOIYCTUMOCTb U IOPUINYECKAs CUJIa MOMyYEHHBIX Ha TEPPUTOPUM MHOCTPAHHOT'O FOCYyAapCcTBa JOKa-
3aTeJbCTB;

- OCHOBaHMSI OTKa3a B: MPABOBOW IOMOIIH; BbIade MPECTYIMHUKA; Tepeaade OCYKISHHBIX JIHII;, YTo-
JIOBHOM TIPECJIeIOBAaHUH HEBBIJAHHBIX JIHII;

- MOPSAAOK HMCIOJHEHHs XoJaTaicTBa (MpOChObI, 3ampoca, IOpyUeHHs) O: MPaBOBOW MOMOIIHU MO yro-
JIOBHBIM JIeJIaM; SKCTPaIUINH; Tepeade OCYKACHHBIX JIUIl; YTOJIOBHOM IPECIIeIOBAHNN HEBBIIAHHBIX JIHII;

- pacxoibl, CBA3aHHBIE C OKa3aHUEM IIPABOBOI TTOMOIIH;

- IpaBoOBasl pPeriiaMeHTAIHs OTIEJILHBIX CIEICTBEHHBIX ACHCTBUH B paMKax 00beMa MPaBOBOH MOMOLIH
10 YTOJIOBHBIM JeJIaM;

- TIPaBOBOE PETYIHPOBAHME: IKCTPAIUIUH (BBIJAYN) NMPECTYIMHUKOB; YTOJOBHOTO TPECIEeTOBAHUS HE-
BBIJIAHHBIX JIUIT;, TIepelayn OCYKJICHHBIX JIUI AJsl OTOBITHA HaKa3aHuWs; MPU3HAHMS PELICHUH U MIPUTOBOPOB
MHOCTPaHHBIX CYJOB.

WneHTnyHOCTh TIPaBOBOM periaMeHTanid Ha BHYTPHTOCYAAPCTBEHHOM YPOBHE OOYCIIOBJIEHA IBYMS
¢dakTopamu. Bo-mepBbIX, IMIUIEMEHTAIMs TOCyAapcTBaMu-yuacTHukamu Cozapyxecra HezaBucumebix [Noc-
yaapctB (manee — CHI') MuHCKON KOHBEHIIMH O TPAaBOBOM MOMOIIM U MPABOBBIX OTHOIICHHSX IO T'PaXK-
TAHCKUM, CEMEHHBIM B yTOJOBHBIM JienaM 1993 r. (mamee — MwuHckas konBeHus) [16]. Bo-BTopbix, KoH-
CTPYHPOBAHHE CTPYKTYPHBIX 3JEMEHTOB YTOJIOBHO-IIPOILIECCYaTbHBIX KOJAEKCOB TOCYIAapCTB HA OcHOBE Mo-
JIETHFHOTO YTOJIOBHO-TIpOIeCCYanbHOTO Koaekca mius crpadn CHI, mpunstoro B 1996 r. u ocHOBaHHOTO Ha
TIOJIOKEHUSX, YIOMSHYTOH Bhillie MUHCKOW KOHBeHITH. OTHAKO UMEHHO 3TH (PaKTOPHI B COBPEMEHHBIH T1e-
PHOJT pa3BUTHS MPABOBOW 0a3bl SBISAIOTCS CACPKUBAIOIICH MPUIMHON YHU(PHUKAIINA U TAPMOHU3AIUHN 3aK0-
HoJaTenbcTBa rocyaapctB. s GonpmmHCTBa TocynapcTB EBpasmiickoro permona MuHCKass KOHBEHLIUS
yTpaTHiia CUIIy B CBsI3U ¢ paTudukanuei KuimmHnesckoit koHBeHIMY, a moyioskenus: Monensaoro YIIK CHI'
MIPEICTABISIFOTCS HEAKTyadbHBIMU M TPEOYIOT HOBAIUH.

HecmoTpst Ha «MOAETBHOCTEY» YrOJIOBHO-IIPOIIECCYAIbHBIX KOAEKCOB rocyaapcTB EBpasuiickoro peru-
OHa, MPOBEJEHHOE KOMIApaTHUBHOE HCCIIEZIOBAHHE MO3BOJIIIO BBIACIUTH YHHKAJbHBIE NMPABOBBIE HOPMBI,
KoTopsie mpUcyTcTBYIOT B YIIK mrbo omHoit, mub0 Heckombkux cTpaH. [Ipu 3TOM Takue HOPMBI OTCYTCTBY-
IOT B MEXXIYHAPOAHBIX I0rOBOPaxX U B MOJAEIbHOM 3akoHoAarenscTBe CHI'.

He umerorniye aHajaoroB HOPMBI COJICPKUT Y TOJIOBHO-TIPOIIECCyallbHBIN Kojieke Pecnyonnku MosnoBa.
K ux guciy MOXHO OoTHECTH cienyromue nojoxenus Kogekca:

1. [Ipusnaercs ropucauknus MexayHapoaHOro yrojoBHoro cyaa (ct. 549.3 VIIK PM), nenaetcs ot-
chlTKa Ha Pumckuil ctatyT MeXIyHapOoJHOTO YTOJOBHOTO Cyna, a TaKKe PEryIHPYIOTCS MEXaHU3MBI CO-
TpYJHHUYECTBA ¢ cyioM B pamkax Craryta (ct. 532 YIIK PM).

2. 3akperusiercs: «YTPOIIEHHAs MPOLEAypa 3KCTPAJAUIIUN», B COOTBETCTBUU C KOTOPOW B Clydae CO-
TJIachsl 3KCTPAJAUPYEMOro JIMIIA, BbIJJaya BO3MOXKHA 0e3 0(hopMIIeHHs JOKYMEHTOB, PEIyCMOTPEHHBIX yTo-
JIOBHO-TIPOLIECCYaTIbHBIM 3aKOHO1aTeNbCTBOM (CT. 545 YIIK PM).

3. JlaeTcs 1opuaudecKoe perieHne mpooieMbl «KKOHKYPEHIIUM XOJaTaiicTB (3aIpoCcoOB), B COOTBETCTBUU
C KOTOPBIM B CITy4ae KOHKYPHPOBAHHS 3aIPOCOB O MPABOBOW IMOMOIIM B paMKaxX HECKOJIBKHUX MEXTyHapOJI-
HBIX JOTOBOPOB, MPEANOYTEHHE OTAAETCS TOMY, KOTOPBIH 00ecreurnBaeT HAWIY4IIyI0 3aIIUTy MpaB U CBO-
601 yenoseka (4. 2 ct. 531 YIIK PM). bonee netanbHbIe yCIOBUS PACCMOTPEHHS «KOHKYPEHIIMNY 3aIIPOCOB
00 3KCTpaaumuu coaepxarcs B 4. 5 cr. 554 YIIK PM.

Ilo mocnegHeMy MyHKTY 1OOAaBHM, YTO OTCYTCTBHE IMPABOBBIX HOPM O «KOHKYPEHIIMM» XOJATaHCTB U
IOPUANYECKON JeTaau3alii yCIOBUN ee MPeooIeHNs, KaKk Ha MEXIyHapOJHOM, TaK U Ha BHyTPUTOCYIap-
CTBEHHOM YPOBHE, SIBIISIETCSI TPOOIIEMOI TIPaBONPUMEHUTEIHHON MPAKTUKU (OMH U3 aBTOPOB CTaThH CTall-
KHMBaJIcs C HEil HEMOCPEICTBEHHO B MEpUoJ] paboTHI ciiegoBareaeM, ohopMiIss JOKYMEHTHI Ha BbIAavy JIHILA,
OOBSBICHHOTO B MEXTOCYJAPCTBEHHBINA PO3BICK).

[lombiTKa pemieHUs! BOpoca «KOHKYPEHLMH» 3alpocoB 00 AKCTPaJAWLMM NPEANPUHATa B YTOJIOBHO-
npoueccyanbHoOM Kojiekce Poccuiickoit @eaepany, B COOTBETCTBUU C KOTOPBIM, IPHUHATHE PEIICHUS IO
JTAHHOMY BOIIPOCY Bo3naraetcst Ha ['eHepansHOTO NTpoKypopa Poccmiickoit deneparuu (ct. 7 YIIK PD), on-
Hako, B oriuane oT YIIK PM, 3akoHonaTenbHO HE 0003HAUEHBI YCIOBHS, KOTOPHIE TOJDKEH YIUTHIBATh Mpa-
BOIPUMEHUTEINB NIPHU PACCMOTPEHUH KOHKYPUPYIOILINX 3aIIPOCOB.

He menee opurnHambHbIE TOJI0XKEHHS COAEPIKUT YTOJIOBHO-TIPOLIECCYaTbHOE 3aKOHOJATENECTBO APYTUX
rOCy/IapCTB PETHOHA, B YaCTHOCTH:
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1. B Yronosro-nponeccyansHoM Koaekce PecryOnuku Benapych naetcs netanbHas KOHKpETH3ALUST —
OCHOBAHUIl HCIIOJHEHUS «IIpOCHOBD» MHOCTPAHHOI'O IOCyNapCTBa, a TAaKKe OCHOBAaHMH OTKa3a B IPaBOBOM
MIOMOIIY B paMKax pealn3allid CIENYIOIIHUX NMPOLECCYaNbHBIX ACHCTBUN: BBI30B JIMIA [UISI IPOMU3BOACTBA
MpoLecCyalbHbIX AEHCTBMIA; Meperaya Ha BpeMsl JUla JUIsl MPOU3BOJCTBA MPOIECCyalbHBIX ACUCTBU; Ie-
penava jguna i OTOBITHS HAaKa3aHWs; IPUMEHEHHE K JIMIy MEphl NIPECEUEHUs C LIEbI0 BBIAAYH; BblAAYA
JIMIA 17151 OTOBITHA YTOJIOBHOI'O HaKa3aHMA U (WIM) OCYIIECTBICHHUS YTOJIOBHOTO IIPECIECI0BAaHU; BblIada Ha
BpeMs JUIla JUId IPOU3BOJICTBA MPOLIECCYaTbHBIX NEHCTBUIA; YrOJOBHOE MPECIEA0BAaHUE JHUIA; UCIIOTHEHNE
CyAeOHOTO pEIIeHUs] MHOCTPAHHOTO CyZAa MO YTOJIOBHOMY Jeiy; TpaH3WUTHas HepeBO3Ka JIMIA; Nepeaava
npeameTos (cT. 471-490 VIIK PBb).

MexaHu3M BO3MEILIECHUS Bpea JHIYy, 3aJepKaHHOMY WIHM B OTHOIICHHH KOTOPOTO NMPHMEHEHa Mepa
IIpecedeHNs], Ha OCHOBAHUU 3aIIpoca OpraHa MHOCTPAHHOI'O rocynapceTsa npegycmorpet cr. 519 VIIK Pb.

2. YronoBHO-TIpoliecCyanbHbIi Komeke Pecryommkn Kazaxcran comepKuT OONBIIOE KOTUIECTBO YHH-
KaJIbHBIX HOPM, TaKXXe HE UMEIOIINX aHAJOrOB B 3aKOHOJATENBCTBE TOCYNapcTB EBpasuiicKoro pernoHa, B
YaCTHOCTH: XpaHEHHE U Iepefayda BEIIECTBEHHBIX N0Ka3aTeNbCTB (CT. 561); KOHPHACHINAILHOCTh HCIION-
HEHHS 3apOCOB O MPAaBOBOW MMOMOILH O YTOJIOBHBIM JenaM (cT. 568); mponeccyaibHble NeHCTBUS, HYXKIa-
IOLIMECS B CIIELUATIbHOM paspeuennu (cT. 571); mpucyTcTBUe NpenCcTaBUTeNel KOMIIETEHTHBIX OPraHoB 3a-
[paIIMBAEMOr0 TOCy1apCTBa IPU OCYIIECTBIECHUH IIPOLECCYAIbHBIX ACUCTBUI B paMKax IPaBOBOM ITOMOIIU
[0 YTOJIOBHBIM fenaM (cT. 572); mpoBeieHne MpolecCyalbHbIX JEeHCTBUM MyTeM MpPOBEACHUS BHICOCBSI3U
(ct. 576); ucuncienrne CpoKOB COAEPIKaHUS TOJ CTpakel, MPUMEHIEMOTo K BhIJaBaeMoMy JHITy (cT. 584);
JIeTaIbHOE PEryJHPOBAHKE MTPOIIEAYPHI YTOJOBHOTO MPECIeIOBaHusI, HEBbIAaHHOTO juIa (cT. 596—-600).

3. YronoBHo-mporeccyanbHblil kojekc Poccuiickoit @enepanny COASPXKUT Psifi CTaTed, OMpeesio-
LIMX 0COOCHHOCTH IPOU3BOACTBA IO PACCMOTPEHHIO U Pa3pEIICHUIO BOIIPOCOB, CBSI3aHHBIX C IPU3HAHUEM U
MPUHYJUTEIBHBIM HCIIOJHEHHUEM NIPUTOBOPA U ITOCTAHOBJICHUS Cya MHOCTPAHHOI'O TOCYAapcTBa O KOH(puc-
Kaluy J10XOJ0B, ITOIYYEHHBIX HE3aKOHHBIM IIyTeM, Haxo[sauxcs Ha Teppuropun Poccuiickoit @enepanuu
(ct. 473.1-473.7 YIIK P®).

Bompocsl, perynupyeMele Ha YpOBHE YrOJIOBHO-IIPOLIECCYAIBHOIO 3aKOHOJATENBCTBA HECKOIBKHX TOC-
yIapCTB:

1. Co3naHue M NEATENbHOCTh COBMECTHBIX CIIECTBEHHO-PO3BICKHBIX M COBMECTHBIX CJEICTBEHHBIX
IPYII PEryaupyercsi yrojloBHO-TIpoLecCyanbHbIMU Konekcamu PecrmyOnuku Kaszaxcran u PecmyOmuku
Momnnoga (ct. 578 YIIK PK; ct. 540.2 VIIK PM).

2. [letanpHas mpaBoBas peryiaMEHTAlMs POLEeCCyaabHbIX HHCTPYMEHTOB FrapaHTHUPOBaHUs MPaB U CBO-
0011 JesloBeKa, IOPUIMIECKOE 3aKpEIUICHHE MPaB M 00sI3aHHOCTEH JIMIa, MOAJIEeKAILETro SKCTPaJuluU Coep-
XKarcs B YTOJIOBHO-TIpoLieccyaibHbIX Koaekcax Kazaxcrana u benapycu (ct. 507-509 VIIK PB; ct. 586 VIIK
PK).

3. Ycunenue mpaBo3aIUTHON (YHKIMU HPOCIIKUBAETCS B HOPMAX, ONPEAEIAIONINX MpoLeaypy o0-
KaJIOBaHUs MTOCTAHOBJICHHS O Bbladye M CyAE€OHYIO MPOBEPKY 3aKOHHOCTU ITOCTAHOBJIECHHUH O Bblaade (CT.
515-518 VIIK PBb; ct. 463 YIIK P®; ct. 592 VIIK PK).

IIpoBeneHHBIN CPAaBHHUTEBHBIM aHAJIU3 YIOJOBHO-IIPOLIECCYAIbHBIX KOJIEKCOB rocyaapcrs Epasuii-
CKOT'O PETHMOHA MOKA3bIBAET HEOJHOPOAHOCT MTPABOBOM PErJIaMEHTAIMM MEXKIYHAapPOJHOIO COTPYIHUYECTBA
B YTOJIOBHOM CYJOIIPOM3BOJICTBE, YTO OOYCIIOBJICHO HEAKTyaJIbHOCTBIO MOJEIBHBIX HOPM B JIaHHOI cepe, a
HMEIONIecs JOTOBOPHbIE HOPMBI HE BCEMH CTpaHaMU MMILIEMEHTHPOBAHBI.

Bwi600wb1

IIpoBeneHHOE HCCIIEAOBaHNE TIO3BOJIMIIO ONPEAETUTE Pl TPOOEIOB U KOJTU3UH B chepe MpaBoBOH pe-
TIIAMEHTAIMHA MEXYHAPOIHOTO COTPYHUYECTBA B YTOJIOBHOM CYJIOTIPOU3BOJICTBE M ChOPMYITHPOBATH Clle-
IYIOIIUE BHIBOBIL:

- BO-TICPBBIX, YPOBEHb I'apPMOHM3ALMU M YHU(HUKAIMK 3aKOHOAATENBCTBAa rocyaapcTB EBpasuiickoro
pernoHa HEOAMHAKOB M Pa3HOILUIAHOB, YTO 00YCJIOBJIEHO OTCYTCTBUEM aKTYaJIbHOI'O MOJIEJILHOT'O IIPABOBOTO
oOecrnedeHus, UMEIOIINECcs MEXIyHAPOIHbIE MPAaBOBBIE HOPMBI YCTapeIH M TPEOYIOT HOBAIIMU C YIETOM CO-
BPEMEHHBIX F'€OMOJUTHUECKUX U TE0IKOHOMHUYECKUX peallni;

- BO-BTOPBIX, Ha BHYTPHUIOCYJapCTBEHHOM YpPOBHE IPaBOBas pErJaMEHTALUs MEXAYHapOAHOTO CO-
TPYJHUYECTBA B YTOJIOBHOM CYAOIPOU3BOICTBE, C OJJHON CTOPOHBI, XapaKTEePHU3yeTCs] HEKOW MOJIEIbHOCTHIO,
C APYTOi — 3aKOHOAATENHCTBO OTIEIBHBIX TOCYJAPCTB COMEPKUT O0iee MPOrpecCHBHBIE MOJIENH MTPABOBOM
periaMeHTanuy, 4YTo onpeaessieT 0onee AeTalbHOE UCCIeI0BAHNE BCEX acleKTOB PETIaMEHTALNH, HO yKe B
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YaCTHOM KOHTEKCTE, IPUMEHHUTEBFHO K KOHKPETHBIM (hopMaM COTPYAHUYECTBA B Chepe YrOoJOBHOTO CYIO-
MPOU3BO/ICTBA;

- B-TPETBUX, HECOBEPIIICHCTBO MPABOBOW PErNIaMEHTAIIMU TTOHITUHHOTO ammnapaTa, JOJDKHO OBITh Ipe-
OJIOJICHO BBIPAOOTKOW FOPUANYCCKUX MOAXOJOB K (hOPMYJTUPOBAHUIO HOPMATUBHBIX OINMPECICHUN U TOHS-
THH B HccIeayeMon cdepe.

[Mony4yeHHbIe B mpoliecce UCCIEAOBAHUS PE3YNbTaThl TO3BOJIIOT CHOPMYIUPOBATh MEPCIICKTUBHBIC
HaIpaBJICHUS UCCIIEAOBaHUs C 0oJee JCTANBHON HAyYHO-TEOPETUYCCKOW M SMITUPUYCCKONW MPOpPabOTKOM
BBISIBJICHHBIX TPOOJIEM MPaBOBOM PErjaMEeHTAIlMU MEXITYHAPOJHOTO COTPYTHHUYECTBA B YTOJIOBHOM CYIO-
MIPOM3BOJICTBE.
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Eypa3usiiiblK KeHiCTIKTeri KbIJIMBICTBIK COT iCiH KYPri3y cajJachbIHAAFbI
XAJIBIKAPAJIBIK BIHTBIMAKTACTHIKTHI KYKBIKTBIK PeTTeYAi CAlbICTBIPMAJIBI 3epTTey

ATanMBII 3epTTEYAiH MakcaTsl Eypasnsulblk KeHICTIKTeTi KBUIMBICTBIK COT ICIH XKYPri3yJeri XaJabIKapaiblK
BIHTBIMAKTACTBIKTBI PETTEHTIH XaJbIKAapabIK-KYKBIKTBIK OHE MEMJICKCTIIIIIK HOpMaapabl calblcThIpMa-
JIbI-KYKBIKTBIK Ty, OJKBUIBIKTAp MEH KaWIIbUIBIKTap/Ibl aHBIKTAY, BIHTBIMAKTACTBIKTBHIH KYKBIKTBIK HETi3-
JIepiH yinecTipy oHe OipizaeHaipy OOMBIHIIA YCBIHBICTAPIBI TYKbIphIMAAY. OCBI )KYMBICTBIH diCHAMaJbIK
HEri3iH aHbIKTaIFaH Npo0ieManap/ibl TEOPHSIIBIK-KYKBIKTBIK 36PTTEYMEH YIITACTBIPA OTHIPHII, XaJIBIKAPAIBIK
JKOHE MEMIIEKETIIIIIK AeHrelaeri KbUIMBICTHIK COT iCiH JKYPTi3yZeri XaJbIKapaablK BIHTBIMAKTaCTBIKTEI KY-
KBIKTBIK PETJIAMEHTTEY/IH Kal-KYHIH KepceTeTiH CalbICThIpMalbl TajJayAblH JKyHenll Tocimi Kypambl. AB-
TopJyap aiMaK MeMJIEKeTTepiHiH KbUIMBICTHIK ITPOLECTIK KOJEKCTEepiHiH «Oiperei» HopManaphlH jkeke OarbIT
perinze Oeil aibIN, OJIApABIH >KAHAIIBUIIBIFBIH HETi3Jel, OJap/bl XalbIKapalblK IIapTTHIK HOpMalapra
JKOHE MEMJIEKETTEpIiH MEMJIEKETIIIIK KYKBIFbIHA SKCTPANOJSIIISIIAY YCRIHBICTaphIH TYKBIPRIMAazsl. JKyp-
Ti3UITeH 3epTTey KbUIMBICTHIK COT iCiH JKYPTi3yleri XaJIbIKapajblK BIHTBIMAKTACTBIKTHl KYKBIKTBIK PETTEYIiH
OipKeJNKi eMecCTiri XKeHIH/e KOHE XaIbIKapalblK HopMaapAbl Kell IeHreiIl IMIUIEMEHTAIUAIay Typajbl KO-
PBITBIHIIBI XKacayFa MYMKIHZIIK Oepai. JKyprisiireH 3epTTeydiH Heri3ri HOTHXKenepi — Ka3ipri OJNKBUIBIKTap
MEH KaWIIbUTBIKTap bl aHBIKTAY, OJIapbl %KOI0, COHIa-aK Koyiga 0ap KYKBIKTHIK HOpMalapabl KeTiiaipy 60-
HBIHIIA HAaKTHl YCHIHBICTAP TY)KBIPBIMAAY. ABTOpJIAp TAaKBIPHINT OOMBIHIIA )KYMBIC OapBICHIHIA TYKBIPBIM/IA-
FaH HEri3ri KOPBITHIHIBI MBIHAJal: KBUIMBICTBIK COT iCIH JKYPri3y (KBUIMBICTHIK iCTEp OOMBIHIIA KYKBIKTBIK
KOMEK) CaJIaCBIHIAFbl BIHTBIMAKTACTHIK MACeJeNepiH PETTeHTIH XaJbIKapajblK IIapTTapFa PeBU3USHBI ©3€K-
TEHJIpY, OJap/bl )KaHAPTy koHe EypasusiblK aiiMak MeMIICKETTepiHiH MEMIICKETIIUIIK KYKBIKTapbIHA OJlaH
opi UMILIEMEHTAIHATIAY .

Kinm coe30ep: KbUIMBICTBIK COT iCiH JKYPIi3y CaJIACBIHIAFHI XaJbIKAPAJIBIK BIHTBIMAKTACTHIK, KBUIMBICTHIK iC-
Tep OOHBIHIIA KYKBIKTHIK KOMEK, XaJbIKapalblK KYKBIK, MEMJICKETIIIUTIK KYKBIK, KCTpaIuLus, OipiecKeH
JKeJeI-Teprey ToObl, ©3apa KapbIM-KaTbiHAC KaFruaaThl, KUInHeB KOHBEHUUSIChl, MHUHCK KOHBEHIIHSICHI, HM-
TUIEMEHTAIINS, KYKBIKTBIK KOMEKTEH 0ac TapTy HETi3/epi, KbUIMBICKEPIi OepyIcH O6ac TapTy Heri3zepi.

N.V. Sidorova, A.M. Serikbayev

Comparative study of the legal regulation of international cooperation in the field
of criminal justice in the Eurasian space

The purpose of this study is a comparative legal analysis of international legal and domestic norms governing
international cooperation in criminal proceedings in the Eurasian space, identify gaps and conflicts, formulat-
ing proposals for the harmonization and unification of the legal foundations of cooperation. The methodolog-
ical basis of this work was a systematic approach to comparative analysis, reflecting the state of legal regula-
tion of international cooperation in criminal proceedings at the international and domestic levels, combined
with a theoretical and legal study of the identified problems. In a separate direction, the authors extracted the
“unique” norms of the criminal procedure codes of the states of the region, substantiating their progressive-
ness and formulating proposals for their extrapolation into international treaty norms and the domestic law of
states. The study led to the conclusion about the heterogeneity of the legal regulation of international coopera-
tion in criminal proceedings and the multi-level implementation of international norms. The main results of
the study are the identification of existing gaps and conflicts, the formulation of clear proposals for their elim-
ination, as well as for the improvement of existing legal norms. The main conclusion that the authors formu-
lated in the process of working on the topic is the actualization of the revision of international treaties govern-
ing cooperation in the field of criminal proceedings (legal assistance in criminal cases), their innovation and
further implementation in the domestic law of the states of the Eurasian region.

Key words: international cooperation in the field of criminal proceedings, legal assistance in criminal cases,
international law, domestic law, extradition, joint investigative team, principle of reciprocity, Chisinau Con-
vention, Minsk Convention, implementation, grounds for refusal to legal assistance, grounds for refusal to ex-
tradition of a criminal.
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HNcKycCTBEHHBIA HHTEJJIEKT KAK YacTh UM(PPOBU3ALUM 3JIEKTPOTPAHCIIOPTHOI O
U CeJIbCKOXO0351IiICTBEHHOI0 MAIINHOCTPOCHHUS B Ka3aXCTAHCKOM
U MEKIYHAPOJAHOM NpaBe B NepcneKThBe

Ilens HacTOSIIETO MCCIIENOBAaHUS COCTOUT B TOM, YTOOBI ITOKa3aTh BCEMUPHYIO M BHYTPHUTOCYJapCTBEHHYIO
aKTyaJbHOCTH B COBPEMEHHOE BpeMs TaKOro ()eHOMEHAJIBHOTO SBJICHHS, KaK HCKYCCTBEHHBIH MHTEIUIeKT. OH,
B M3BECTHOM Mepe, MOXKET 3aMEHUTh YeJIOBEKa, OTBEUasl YeTOBEUECKON Peublo B KauecTBE ONepaTopa Ha 3a-
JaHHbIE €My BONPOCHI; BBIMOIHATH NPOU3BOACTBEHHBIE JEHCTBUS HAa MPOMBIIUICHHBIX, MAIMHOCTPOUTEIb-
HBIX 3aBOJIaX; Y4acTBOBAaTb B NMPOHM3BOJACTBE IEKTPOMOOHIBHBIX, OECIIMIOTHBIX aBTOMOOMIIEH U CETbCKOXO-
3SICTBEHHOW TEXHHKH, BOIUTH OCCHIJIOTHBIE aBTOMAIUHBI, TPAKTOpa, KOMOAWHBI. MICKyCCTBEHHBIH MHTEI-
JIEKT YK€ BHEJpSAETCS B IIPOU3BOJCTBEHHBIE IIPOIECCH 3aBOJIOB TPAHCIIOPTHOIO U CEJILCKOX03HCTBEHHOTO
ManmHocTpoenus Pecryonmukn Kazaxcran. B mepcriekTHBe TEXHOJIOTHH HCKYCCTBEHHOTO MHTEIUIEKTa OyayT
UCHOJIb30BaThCs B 00JBIIOM 00beMe BO Beex chepax obuiecTBeHHOHU ku3HM Ka3axcraHa, B TOM 4HCIIE BO
BCEX OTPACIIIX MAIIMHOCTPOEHHs. BHEIpeHHIO 3THX TEeXHOJIOTMH B Hamiel cTpaHe OyayT coJelCTBOBAaTh
IpelaraéMble U aHaJIM3HpyeMble aBTOpaMy 3aKOHOJaTenbHbIe akThl PecrmyOmukn Kazaxcran. Kpome Toro,
3TOMy K€ Iporueccy OyIyT criocoOCTBOBAaTH MEXIYyHApPOAHBIE U MEXIyHapOITHO-IIPABOBBIE JOKYMEHTHI (B
TOM YHCJIE IpeJyIaraeMble aBTOPaMH) MO BOIIPOCAM HCHONB30BAaHUS U PA3BUTHS HCKYCCTBEHHOTO MHTEIIIEK-
Ta. B HacTosmmIel cTaThe pacKphITH MPEUMYIECTBA HCKYCCTBEHHOTO MHTEIUIEKTa, TI0OKa3aHa ero MOJIe3HOCTh
JUISL JTIOZIeH, CTpaH, MEPOBOTO COOOIIECTBA U MPEUIOKEHBI CIIOCOOB! OTPAHUYCHUSI MEXaHU3MOB HCKYCCTBEH-
HOT'0 UHTEJUIEKTA B ClIy4yae BbIXOa UX U3-110J] KOHTPOJII YeJIOBeKa.

Kniouesvie cnoea: MCKyCCTBEHHBIH WHTEIUICKT, LU(QPOBU3ALMS, SIEKTPOTPAHCIIOPTHOE MAIIMHOCTPOCHUE,
CEJIbCKOXO03SHCTBEHHOE MAaIIMHOCTPOCHHE, Ka3aXxCTaHCKOe MPaBO, MEXIYyHApOJHOE MpPaBoO, 3aKOH, KOHBEH-
s, UQPOBOI KOJIEKC.

Beeoenue

ITpobaemsl n Bonmpockl HcKyccTBeHHOro uHTemekTa (M) HaxomaTest ceronHsl Ha MOBECTKE AHS MHO-
rUX rocygapcTB. IMEHHO ¢ HUM CTpaHbI CBA3BIBAIOT YCHEIIHOE Pa3BUTHE CBOMX HApOJIOB, YCIEIIHOE BHE-
peHHe B NPOU3BOACTBEHHBIE INPOLECCHl NMPOMBIIIIEHHOCTH, OTPAcied TPAHCIOPTHOIO M CEIbCKOXO3si-
CTBEHHOT'O MAaIIMHOCTPOEHHS B LIEJIAX MOBBIIEHUS 3()()EKTUBHOCTH, BHIITYCKa MHOTOUMCIIEHHBIX MAIlIUH BbI-
COKOTO KauecTna [1].

B Kazaxcrane HET KOHIENTYyaJbHBIX JOKYMEHTOB (CTPAaTErny, KOHIENIINN) — aKTOB «MSTKOr0» IpaBa
0 Pa3BUTHH HUCKYCCTBEHHOI'O MHTEJUIEKTa. MEXIy TeM TaKOW JOKYMEHT IJIsl CTpaHbl, 0€3yclIOBHO, HEOOXO-
IuM. B HEKOTOpBIX rocygapcTBax TakoW JOKyMEHT pazpaboTaH u nmpuHAT. B wactHocTtH, B Kurae B 2017 1.
Obu1 puHAT [11aH pa3BUTHS TEXHOJIOTHI UCKYCCTBEHHOT'O WHTEJUIEKTa HOBOTO MokoneHus:, B 2018 r. dpan-
s npuHsiia HanmonansHyto crpareruro passutus MU (MCKycCTBEHHOTO WHTEIUIEKTa), ¢ TOro ke 2018 T.
Kanana pykoBozactByercst OOmiekaHaCKOH cTpaTeruei HCKyCcCTBEHHOTO MHTeIuIeKTa, Janusa B 2019 r. npu-
Hasa HanlmoHanbHyO CTpaTeruio 1o HCKYCCTBEHHOMY MHTEILIEKTY; B Poccuiickoit denepanuu Hanmonais-
Hasl CTpaTerusi pa3BUTHs HCKYCCTBEHHOrO MHTENNeKTa Ha nepuon Ao 2030 roxa mpuHATa M yTBEpXKAEHA
VYxazom IIpesunenta PO ot 10 oxtsa6ps 2019 r. «O pa3BUTUM HCKYCCTBEHHOrO MHTEIUIEKTa B Poccuiickoi
®enepanyny». ITH TPUMEPHI MOTIIM OBl MOABUTHYTH KazaxcTan k pa3paboTke W mpUHATHIO cBoero Harmo-
HaJIBHOTO CTPATErMYECKOTO IIaHa M0 Pa3BUTHIO U MCIOJIB30BAHUIO HCKYCCTBEHHOro MHTEIUIeKTa /10 2040 T.
B Pecnybnuke Kazaxcran HeT 3aKOHOIATETbHBIX aKTOB O PEryJIMPOBAaHUM MCKYCCTBEHHOI'O MHTENJIeKTa. B
9TOM CBSA3M Ka3aXCTAHCKUN 3aKOHOJIATeNIb MOT OBl MIPUHSATH COOTBETCTBYIOIINE 3aKOHBI, IPABUTEIbCTBEHHBIE
[TOCTaHOBJICHHS, TEXHUKO-IOPUINYECKHE PETTIAMEHTHI U CTaHAAPTHl. B MeXayHapoaHOM MyOJIWYHOM TpaBe
€CTb HEKOTOPBIE aKThl, HO OHH HOCST MPEUMYIIECTBEHHO PeKOMeHIaTeNbHbIi xapakTep. [losTomy Pecry6-
nmuka KazaxcTan kak cyObEeKT MEXIYHapOJHOro MyOJMYHOIO IpaBa MOrja Obl NPOSIBUTH MHHULMATHBY O

* ABrop-koppecnonaent. E-mail: daneker@mail.ru
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HEO0XOIMMOCTH Pa3padOTKU U MPUHATHS Ha YPOBHE MHUPOBOTO COOOIIECTBA M MHTETPAIIMOHHBIX O0BEIMHE-
HUH YHUBEPCAJIHHON M PETHOHATBFHBIX KOHBEHIIMH, IMEIOINX OTHOIICHHE K ICKYCCTBEHHOMY WHTEIJICKTY.

Memoow! uccreoosanus

B MMponeccCCce UCCICAOBAHUA aBTOPbI MCIIOJIB3YIOT O6H1€Hay‘lHI)Ie " CIICHUAIBHBIC ITPABOBBIC METO/BI.
Jlornueckuii METO B CTaThe HCIIOIH30BaH B mponecce pa3pa60TKH HOBBIX Ka3aXCTaHCKHX 3aKOHOAATCIIbHBIX
AKTOB U HOpM HOBOI1 MCX(HYHapOHHOﬁ KOHBCHIMH, UMCIONIUX OTHOIONCHHEC K HCIIOJIB30BAHUIO, Pa3BUTHUIO
HUCKYCCTBCHHOI'O MHTCJIJICKTA B MCXKAYHApPOJHOM IIpaBe. MeTtoa B3auMOACHCTBUSI BHYTPUTOCYyAapCTBECHHOI'O
npaBa U MCKAYHApPOAHOI'O IMpaBa MO3BOJIMI B3aUMHO 000raTuTh COACPIKAHUEC UCCICAYEMbIX HAIITMOHAJIBHBIX
3aKOHOB U MECXKAYHAPOAHBIX MPABOBBIX HCTOYHUKOB I10 BOIIPOCaM BHEAPCHUA TEXHOJIOTHI HUCKYCCTBCHHOT'O
HUHTCJIJICKTA B IIPOU3BOJACTBEHHEBIC OIICpAIIMN Ka3aXCTAaHCKUX 3aBOJOB 3JICKTPOTPAHCIIOPTHOI'O U CEIIbCKOXO-
3AMCTBEHHOI'O MAalIHOCTPOCHUA. CpaBHHTeJ’ILHO-HpaBOBOﬁ AHAJIN3 aAKTOB «MATKOIr'0» IIpaBa psAda Pa3BUTBIX
rocyaapCts u Kazaxcrana copericTBoBan COBCPIICHCTBOBAHNIO Ka3axXCTAaHCKHUX HOPMATHUBHBIX IIPABOBBIX
AKTOB IO BOIIpOCaM HCKYCCTBCHHOI'O HHTEJIJICKTA. Metog HAYYHOT'O NPOrHO3UPOBaAHUA CIIOCOOCTBOBAT
000CHOBAHUIO U AHAJIN3y HOBBIX Ka3aXCTAaHCKUX 3dKOHOB U HOBOM Me)KI[yHapOILHOﬁ KOHBCHIIMHU I10 HUCIIOJIb-
30BaHUIO MPECUMYHICCTB UICKYCCTBCHHOI'O MHTCJIJICKTA B MAIIMHOCTPOCHUN peCHY6J'II/IKI/I nu (I)OpMyJ'H/IpOBaHI/I}O
HOPM O COOTBETCTBYIOIIUX OTPAHUYCHUAX MEXaHN3MOB U yCTpOﬁCTB HNCKYCCTBECHHOI'O MHTCJICKTA.

Pesynomamor

[TockonbKy HCKYCCTBEHHBIM WHTEIEKT MOXKET OBITh MPUMEHNUM BO MHOTHX cepax >KU3HH, ObLIO ObI
enecoo0pa3Ho pazpaboTaTh M MPUHITH HOBBIN KazaxcraHckuit 3akoH PK «O mudpoBom Kazaxcraney, Ho-
BBII KazaxcraHckuil kogekc — «{udposoit konekc Pecrrybnmku Kazaxcran». ludposoit kogexc Pecmy6-
ik Kazaxctan Mor Obl COCTOSITh U3 HIDKECIEAYIOINX pa3aenoB. [lepBriM paszaenoM Mor Obl cTath Paznen
00 ompeneneHusIXx OCHOBHBIX MOHITHHA, TEPMUHOB 1O NU(POBH3ANHA. 37ECH K€ MOXKHO OBLIO OBI chopMy-
JUPOBATH LIEJIM U OCHOBHBIE 3a1aun [{ndpoBoro xogekca pecryOnuku. O0beKTOM peryiauposanusi Broporo
pasznena nanHoro Kozmekca moriu Obl cTaTh 00LIeCTBEHHBIE OTHOLICHUS B c(hepe MpenoCTaBICHHUS rocynap-
cTBeHHBIX yciyr. Tpernii pazaen Koaekca pecryOiauku MOXHO ObLIO ObI IOCBATHTH aJalTalldd PETYIUPO-
BaHUs (yHIaMEHTAIbHBIX HU(POBBIX MPAB Ka3aXCTAHCKUX I'PaskKIaH, TapaHTHH 3aIUThl YaCTHOH KU3HH (u-
3MYECKHX JIUI U KOHOUACHIHATBLHOCTH MEPCOHANBHBIX JAaHHBIX JTHX JIHII, aKIEHTHUPYS 0c000e BHUMAaHHUE
MpaBy 4eJOBEKa Ha PaBHBIM JOCTYI K TEJIEKOMMYHHUKAIIHOHHBIM yCIyraM U HH(PAaCTPyKType TOH crierua-
nu3upoBanHOU otpacnu. [lostomy 3mece Kogekc Mor Obl periaMeHTHpOBATh IOPUOMUYECKHE OCHOBBI €S-
TEJIbHOCTH, KOTOPBIE IOJDKHBI OBITH CBSI3aHBI CO cOOpOM, 0OpabOTKOW, a TaKkKe 3aIIUTON MEPCOHANBHBIX
JAHHBIX (PU3MYECKUX JIMII, TPOKUBAIOIIMX HA TEPPUTOpUH pecryOsnkn. Ocoboe BHUMaHNUE Ka3aXCTaHCKUHN
Hudposoii kogekc KobKeH OyaeT yaenuTh HOPSIAKy HOoIydeHHus, 00paboTKH U ynpaBieH:us HH(OPMALUOH-
HBIMH, TM()POBU3NPOBAHHBIMU JAHHBIMHU, KOTOPBIE MOXHO XPaHUTh B TOCYJAapCTBEHHBIX MH()OPMAIIMOHHBIX
CUCTEMax.

B cBsi3u ¢ HEOOXOAMMOCTBIO YPETyJIMpOBaHNUs MOPsIKa BBITYCKa U 000poTa MU(PPOBBIX aKTHBOB IIeJie-
co00pa3HO MOCBATUTH eMy pa3BepHyThI pasnein. [lonoxenus 3akona PecyOnmku Kazaxctan o nudpoBsix
aKTHBax MOIJH Obl BOWTH B cocTaB LlndpoBoro kogekca peciy6oinku. COBOKYITHOCTh HOPM 10 CO3JaHUIO U
WCTIOJIb30BAaHUIO DJIEKTPOHHBIX JOKYMEHTOB, KOTOPbIE MOXHO YJIOCTOBEPSTH C TMOMOIIBIO 3JIEKTPOHHOM
uudpoBoi noanucyu, Moria Obl BoiTH B Kojekc Ha mpaBax caMOCTOSITENBHOrO paszaena. 3akoH PecmyOnmku
Kazaxcran «O nudpoBoii moanucu» MoKHO BKIIOUUTH B LlndpoBoii koxekc.

Hopwmbl mo ycnmyram cBsi3u ¥ WHPOPMAIMOHHOH, KHOEpHETHYECKOH 0e30MacHOCTH B COBOKYITHOCTH
MOTJIH ObI 00pa3oBaTh OTHCIbHBIN pa3zaen Koaekca. [lopsaky GpyHkuuoHupoBanus nu(POBBIX IaTGopM 1mo
BOIIPOCAM IpaB rpakJaH IIPHU B3aUMOACHCTBUM C HUIMH MOXKHO ITOCBATHUTH €Il OJMH pa3iesl B paccMaTpuBa-
emoM Kojekce. Hemanblii mHTEpeC IpeICTaBISIIOT COO0M «perynsTOPHbIE IECOUHUIIBLY, Oaroapsi KOTOPHIM
Ha TMEPBOHAYAIFHOM JTalleé MOXXHO 00€CIeYMBaTh TEXHHKO-IOPUAMYECKOE PEryIHpOBaHHE pa3paboTKu U
BHEIpeHHs IM(POBBIX TEXHOJOTHH A0 TNPHHATHS 3aKOHOAATENBHBIX aKTOB, oOecredmBasl TEM CaMbIM
yOBICTPEHHBIN X0/ HAYyYHO-TEXHOJIOIMYECKOTO Mporpecca mo BornpocaM HU(pOBU3aNH MHOTUX Cdep Ku3-
HU, B TOM YHCJI€ B TIPOMBIIIEHHOCTH, B TPAHCIIOPTHOM M arpapHO-TEXHHYECKOM MaIlnHOCTpoeHuH. men-
HO TOATOMY MOPSJIOK HCIOJIB30BAHHUSA «PETYJISTOPHBIX NECOYHUID B LEISIX TECTHPOBAHMS NMPOJBUHYTHIX
pa3paboTtok B chepe MHPOPMAMOHHBIX, UHTEIJICKTYaJbHBIX TEXHOJOTHH JOJDKEH CTaTh MPEAMETOM Je-
TaJbHOI'O yperyJIupoBaHus B kazaxcranckoM LluppoBom komekce. Jlanusiii Kogekc mor Obl oOecrieurBaTh
yperyJMpoBaHue PaBOBOTO peXUMa MPUMEHEHHS U BHEPEHUS IIU(POBBIX MPOJYKTOB, PEIICHUH, TEXHOIIO-
I'Mii HA OCHOBE MCKYCCTBEHHOTO MHTEIUIEKTa, ONOKYelHa, OONbLIIMX JAaHHBIX BO Bce cepbl 00IecTBEHHOM
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YKU3HU, 3KOHOMHKH, IPOMBINIJICHHOCTH, MAIIIMHOCTPOCHUS. B OT/IeNbHEIN pa3iesl MOTIH OBl BOWTH BOIIPOCHI
nopsiaka coopa, 00pabOTKH, XpaHEHHs OMOMETPHUYECKUX IaHHBIX, MCIIOJIb30BaHUS OMOMETPUYCCKON HIICH-
Tudukarmu. Hemainelii MHTEpec BBI30BET MpaBoBas perinamenTanus B [{uppoBoM konekce pecmyOinku Bo-
MPOCOB (hYHKIIMOHUPOBAHUS OCSCIUIOTHBIX MAIMH, a TAK)KE aBTOHOMHBIX IMPOMBIIIJICHHBIX U UHBIX PO0O-
TOB, 33JICHCTBOBAHHBIX HA MAIIMHOCTPOUTEILHBIX 3aBOJIAX.

Obcyorcoenue

MoHO TIpogyMaTh BOPOC O HEOOXOAUMOCTH pa3padO0TKH U NPUHSITHS HOBOTO Ka3aXCTAaHCKOTO 3aKOHA
«O0 MCKYCCTBEHHOM MHTEJIEKTe». Tak KaKk MCKYCCTBEHHBIM MHTEUICKT MPUMEHUM TaKKe M B 3KOHOMHUKE,
MIPOMBINIIEHHOCTH, MAIIIMHOCTPOCHNUN U WX BHEAPEHHE MOXET IMPUHECTH OTPOMHYIO SKOHOMHUYECKYIO TIOJh-
3y, OBLIO OBI JKeJaTeIhbHO Pa3padoTaTh M MPUHATH 0oJiee MPAKTUIECKIN 3aKOHOAATEIbHBIN aKT MO IpUMep-
HO ClleAyIoImuM Ha3BaHueM: «O BHEIpPEHUH UCKYCCTBEHHOT'O MHTEIUIEKTa B IHU(POBU3UPOBAHHYIO ACATEIb-
HOCTB 3aBOJIOB AJIEKTPOTPAHCIIOPTHOTO U CETbCKOXO3IHCTBEHHOTO MAIIMHOCTPOCHUS.

B mepBoM pazzene maHHOTO 3aKOHA MOKHO OTIPEIEIHTD IeNIM 3akoHa. B oTmenpHOM cTaThe 3aKOHA IIe-
JSIMH Pa3BUTHUSL M MCIOJIB30BAHMS UCKYCCTBEHHOTO MHTEJUIEKTa MOXKHO 00O3HAYMTh HEOOXOAMMOCTH 00ec-
NeveHus] HaloHanbHOH Oe3onacHocTn PecyOnmku Kazaxcran, gocTmxeHns: pecmyOauKon Oosbiiel KOH-
KYPEHTOCIIOCOOHOCTH SKOHOMHUKH, 00eCTiedeHus] pocTa MaTepHalbHO-(PMHAHCOBOTO 0JIar0COCTOSHUS Hace-
JICHUS peCHy6J'II/IKI/I, a TakKKeE HeO6XOI{I/IMOCTI) JOCTHXKCHHUA NPUITNYHBIX HO3I/IHI/II\/'I B MHPOBBIX pCﬁTHHFaX 10
OCBOCHUIO CTpaHaMH 0COOEHHOCTEH MCKYCCTBEHHOTO HHTEIUICKTA.

B odepenHyto cTaThio JaHHOTO 3aKOHA MOXKHO BKIIFOUUTH CIEAYIOIINE 3a/1a4d Pa3BUTHS U HUCIOIB30-
BaHUS UCKYCCTBEHHOTO MHTeIUIeKTa. K mepBoii 3ajaue MOKHO OTHECTH TIOOIIPEHNE W OKa3aHHUe CONCHUCTBUS
B IMPOBCACHUHN HAYYHBIX HCCHCHOBaHI/Iﬁ 10 TEMC YCKOPCHHOT'O pa3BUTUA UCKYCCTBECHHOI'O MHTCIIJICKTA. Bro-
pas 3a/1a4a JoJDKHA OBITh HampaBlieHa Ha pa3pabOTKy MPOTPaMMHOTO OOecTieueHHs B IENsX 0ojee TBOpdUe-
CKOTO HCITOJF30BAHMUS TEXHOJOTHI MCKYCCTBEHHOT'O MHTEIUIEKTa. TpeThs 3ajada MOXKET OBITh IOPUAMIECKU
3aKperieHa B LEeNsIX 00ecneyeHns BCECTOPOHHETO JIOCTYIIA M TMOBBIIICHUS Ka4eCcTBa HMHPOPMAIIMOHHBIX JaH-
HBIX, KOTOPBIE HEOOXOIMMBI JIJIsl YIPEKIAIOIIEr0 Pa3BUTHS TEXHOIOTUH UCKYCCTBEHHOTO nHTeuekTa. Cre-
IOyIoIIel 3a1aueil Moria OBl CTaTh MaccoBas MOJTOTOBKA BHICOKOKBAM(HUITUPOBAHHBIX KaJIPOB IO TPaMOT-
HOMY HUCIIOJIb30BAHUIO TEeXHOJIOTHH HNCKYCCTBCHHOI'O MHTCIIJICKTA U BbICOKAs I/IH(i)OpMI/IpOBaHHOCTL HaceJie-
HUS peclyOJIMKH O BO3MOXKHOCTSIX MCKYCCTBEHHOTO MHTeNJiekTa. He MeHee BakHOH 3amaueil sBisercs co-
3IaHUE CHCTEMBI HOPMAaTHUBHO-TIPABOBOTO PETYIHPOBAHUS OOIECTBEHHBIX OTHOIIEHU, KOTOPhIE BO3HUKAIOT
B Pa3HOOOpa3HBIX cdepax UCIOIB30BaHUS TEXHOJIOTHA HCKYCCTBEHHOTO HHTEIIEKTA.

AHanM3UpyeMblid TPOEKT 3aKoHa cTall ObI OoJiee cojiep KaTeIbHBIM B pyCiie IPaBOBOTO PEryIUpPOBaHUS,
€CJI B HeM COPMYJIMPOBATh W 3aKPETHTh YCIOBUS JUIS pealn3allii MPUBEICHHBIX BBINIE 3aa4 110 Pa3BH-
THIO ¥ HMCIIOJIb30BaHUIO MCKYCCTBEHHOT'O MHTEIUIEKTa B TPOMBIIINIEHHOCTH, MAIIIMHOCTPOCHUN PECITyOIIHKH.
Jist 3TOT0 HEOOXOJMMO 3arncaTh HOPMY O [IEIeCO00Pa3HOCTH CO3/JaHHs OJIaroNpUsTHBIX YCIOBUI paboThl U
oOecriedeHus] BBICOKOTO YPOBHSI BO3HAIPAXKICHHS ISl KaPOB, CIICIHATH3UPYIOMINXCS B cepe NCKYCCTBEH-
HOTO WHTEJUIeKTa. B 3TO# ke cTaThe OTHIENbHBIM IMTyHKTOM MOXHO 3a()MKCHPOBATH COIEPKaHWE HOPMBI O
HEO0OXOJMMOCTH CO3JIaHUS OPTaHMU3AIMOHHBIX U JJOTOBOPHBIX YCIIOBHUI B IENAX MPUBJIICUYCHUS CIEINATUCTOB
BBICOKOTO KJlacca B BOIPOCAaX HMCKYCCTBEHHOTO HMHTEIUIEKTa M3 3apyOekHbIX rocymapcts. Cliemyromum
ITyHKTOM CTaThH UCCIIEAYEMOTO TIPOeKTa 3aKOHA MOTJIH OBl CTaTh MIPOU3BOJICTBO Ka3aXCTAHCKHUX MPOIYKTOB
Ha OCHOBE HCIIOJIb30BaHUSI HCKYCCTBEHHOTO MHTEIUIEKTA, TIOUIEPIKKA WX DKCIIOPTA B 3apyOeHBIE CTPAHEI C
MOCJICAYIOINUM MPOABMKCHUCM HUX HAa MUPOBBIC PBIHKU. YacTtHbIe HMHBECTHIIUU MOTJIN OBl COI[eP'ICTBOBaTB
Hay4YHBIM pa3paboTkaM B chepe UCKYCCTBEHHOTO MHTEIUIEKTa. J[Jih 3TOr0 HY)KHO HAXOIMTh CTUMYJIbI JIJIS
MIPUBIICYCHHS B STO JIEJIO YACTHBIX WHBecTUIM. [loaTomMy ropuandeckas HopMma O 1enecooOpa3HOCTH CTH-
MYJIMPOBaHWA YaCTHBIX MWHBCCTOPOB MOIJIa OBl COJJ;CI\/'ICTBOBaTI) Pa3BUTUIO HAYYHBIX I/ICCJ'Ie,Z[OBaHI/Iﬁ B cjIe
ILaJ'IBHeﬁIlIeI‘O MMPOABMIKCHUA NCKYCCTBCHHOI'O MHTCIIJICKTA.

OtnenbHOW cTaTbell 3aKOHA MO YIYYIICHUIO Pa3BUTHS MCKYCCTBEHHOTO MHTEIIEKTa MOIJIO OBl CTaTh
CO3JIaHHE OPraHU3allMOHHOTO-TIPABOBOTO MeXaHW3Ma oOecredeHus: 0ojee AMHAMHYHOTO Pa3BUTHS HCKYC-
CTBEHHOI'0 MHTEJUIEKTA. B cocTaBe TAKOro MEXaHW3Ma MOTJIH OBl HaxXoAuTbCA HOPMBI, o6ecneqHBa}omHe
OBICTPBII POCT MPEUIOKEHUS TAKUX Ka3aXCTaHCKUX MPOAYKTOB, CO3aBaEMbIX OCPEACTBOM HCKYCCTBEHHO-
IO MHTEJUIEKTa, KOTOPhIe MOTJIH ObI CTaTh KOHKYPEHTOCIIOCOOHBIMH Ha MHUPOBBIX PBIHKAX, a TaKkxke obecrie-
YUTH POCT CIIpOCa Ha 3THU HNPOAYKTBI CO CTOPOHBLI Ka3aXCTAHCKUX I'paKaaH, HOPUIUYCCKUX JIUI U Trocyaap-
CTBEHHBIX YUYPEXKACHUNA. YTOMSHYTHIH OpraHU3aIllMOHHO-TIPAaBOBBIA MeXaHU3M OyneT (pyHKIMOHHPOBATH B
Oosiee ONTHMAIBHOM PEXHME, €CIIM B HET0 OyAyT BKIIIOUEHBI HOPMBI O MOKa3aTessiX, KOTOPbIE XapaKTepH-
3YIOTCS POCTOM TPEUIOKEHHST TIPOIYKTOB, YCIYT, CO3/]aBa€MbIX Ha OCHOBE MCKYCCTBEHHOTO WHTEJUIEKTA, a
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TaKXe HOPMBI 0 HEOOXOAWMOCTH YBEJIUYEHHsI YUCICHHOCTH OpPTaHU3alli M YUpPEKICHUH, pazpadaTbiBaro-
LIUX OPUI'MHAJIBHBIE TEXHOJIOTHYECKUE PEIeHHs C UCIIOJIb30BAHUEM MCKYCCTBEHHOTO MHTEIUIEKTa. AHaIU-
3UpYEeMBbIil MEXaHU3M CTaHeT 00Jiee COBEPLICHHBIM, €CJIM B HEro OyZeT BCTpOeHa HOpMa O HEOOXOAUMOCTH
YBEJMUCHHUS YMCICHHOCTH PEe3YyIbTaTOB KOTHUTUBHOW (TBOPYECKOI) AEATENIBHOCTH B cepax HCKYCCTBEH-
HOTO UHTEJUIEKTA, IPOLIECIIINX CTPOTYIO TOCYAaPCTBEHHYIO PETUCTPALIMIO WIIN 3apeTUCTPUPOBAHHBIX HHBIMHU
CI0cO0aMy COTIIACHO MHUPOBOW NPAKTHKE B LIESIX IPUMEHEHUS UX B IMPOMBILUIEHHOCTH, B TPAHCIIOPTHOM,
arpoTeXHUYECKOM MAITHHOCTPOCHHHU.

Bo BTOpOM pazzene 3akoHa MOXHO JaTh ONpeAeNeHUE MOHITUIO «HCKYCCTBEHHBIH MHTEIJIEKT), MOJ
KOTOPBIM MOKHO IIOHUMAaTh «COBOKYIHOCTb TEXHOJIOTHUECKUX PELICHUH, KOTOPhIE MOIJIH Obl UIMUTHPOBATh
MBICIIUTENIbHBIE (PYHKIMH 4YesIOBEeKa, CaMO0OydaThCsl M TBOPUECKH HCKaTh PELICHUs] HA OCHOBE 3aIaHHBIX
MHOTOYHCJICHHBIX aJTOPUTMOB M B 3aBEpILEHHE BHIIABATh COOTBETCTBYIOLINE PE3YNbTaThl, KOTOPBIE OBLTH
OBl CONOCTaBUMBIMHU XOTsl Obl B M3BECTHOM Mepe C pe3yibTaTaMH KOTHUTHBHOW (MBICIMTEIbHON) AesSTeIb-
HOCTH 4€JIOBEKa». bplIo OBl HEIUIOXO B pasfiesie NPUBECTH OINpPENENICHHE MOHATHUS «TEXHOJOIMH HCKYC-
CTBEHHOT'O MHTEJUIEKTa». JTO TMOHATHE MOXHO OMPEECTUTh KaK TEXHOJIOTHH, KOTOPhIE OCHOBAHbI Ha HCKYC-
CTBEHHOM HHTEIUIEKTE, BOUPAIOILETo B ce0sl KOMIIBIOTEPHOE 3peHHe, 00pabOTKy €CTECTBEHHOI'O 4eoBeue-
CKOT'O $3bIKa, PAacliO3HaBaHHE U BOCIIPOM3BOJCTBO PEYH, IMOANEPKKY HMPHUHATHSA JOIMYECKUX PEILeHHH, a
TaKXe METOJBl HCKYCCTBEHHOTO MHTeulekTa. K MeTosaM MCKyCCTBEHHOTO MHTEIUIeKTa JAaHHBIN pas3zaen 3a-
KOHa MOT OBl OTHECTH METOABI 10 CO3JJaHMI0 HOBOH HAYYHO-TEXHUYECKOW MPOAYKIMH, BKIIOUasi pa3paboTKy
YHHMBEPCAJIbHOTO MCKYCCTBEHHOTO MHTEJIJICKTa, HA OCHOBE aBTOMATHYECKOI0 MAIIMHHOTO OOYYEHUs, ajiro-
PUTMOB pellIeHHs 3a/1a4 [TOCPEICTBOM HH)OPMAMOHHBIX AaHHBIX. OnpeneneHne MOHATHs «HA00p JaHHBIX»
KaK COBOKYITHOCTH COOTBETCTBYIOIIMX JAHHBIX Ha OCHOBE TPEOOBAaHUI Ka3aXCTaHCKOTO 3aKOHOAATENIHCTBA
o BompocaM WHGopMaIy, HHPOPMAIIMOHHBIX TEXHOJIOTHH, MO 3alliuTe NHPOPMAIUU B HEJSIX pa3paboTKu
MIPOTPaMMHOI0 00ECTICYEHHUS] — OKa)KET COZEICTBUE B YCHEHUH BCETO 3aKOHA O BHEAPCHUU UCKYCCTBEHHO-
r0 MHTEJUICKTa B IIPOU3BOACTBO OTPACIH MAIIMHOCTPOEHH. Pa3/ien 3aKkoHa MOYKHO 3aBEPLIMTh ONpeIesIeHU-
€M TIOHATHUS «IU1aTdhopMay, KOTOPOE MOXKET OBITh ONMpEACICHO B BUAC WHPOPMAIIMOHHON cHCTEMBI cOopa,
COOTBETCTBYIOIIEH 00pabOTKH, OIyOIMKOBaHNsT HAOOPOB TaHHBIX.

B crenyromiem paszene Win B OTJICIBHON CTaThe MOYXKHO Pa3MECTHTh MPUHIIMITBI UCTIONB30BaHMSI BHE -
PEHHBIX U BHEAPSEMBIX TEXHOJIOTHI UCKYCCTBEHHOTO WHTEJIEKTA, KOTOPBIE MOTYT OBITH C(OPMYIMPOBAHEI
B caenyomeM Buae. K nepBoMy npuHIMIY MOKHO OTHECTH NPHHLMII YBAaXKCHUS U 3aLUTHI IPaB U CBOOOA
4eJoBeKa M rpaxnannHa PecnyOmuku KaszaxcraH, KOTOpble TapaHTHPYIOTCS Ka3aXCTaHCKUM 3aKOHOJATENb-
CTBOM M HOpPMaMHU MEXIyHapOAHOTo Ipasa. B mepByro ouepens, mpaBa ueloBeKa Ha TPyA U oOpa3oBaHUE
MO3BOJIAT TPaKAaHaM pecIyOMKKA NpuoOpeTaTh 3HaHMS, YMEHUS! M HaBBIKM, KOTOPBIE MPUBEAYT K ajarnTa-
UM K TPYZy B YCIOBHUSX LHU(POBOH SKOHOMHUKH C MCIOJIb30BAHHEM HCKYCCTBEHHOTO MHTENeKTa. Clenyro-
MM TPUHIMIIOM MOT OBbI CTaTh MPUHIMII 00ECHCUYEHHS TEXHOJIOTHYECKOTO CYBEPEHUTETa, YTO TO3BOJIUT
OTCTaMBaTh MPHUHATHIA B [IEJIOM B MUpPE YPOBEHb camocTosTelbHOCTH PecryOnukn Kazaxcran B cdepe uc-
KYCCTBEHHOI'O MHTEJUIEKTa C TIOMOLIbIO COOTBETCTBYIOIIMX TEXHOJOTMYECKUX peleHUH. TpeTbuM MpUHIM-
[IOM MO>KHO Ha3BaTh NMPUHLUI 0€30MacHOCTH, YTO O3HAYaI0 Obl HEJOIIyCTUMOCTD IIPUYMHEHHS Bpeaa (huzu-
YECKHM W IOPUINYECKUM JIMI[AM TEXHOJIOTHSIMHA MCKYCCTBEHHOTO MHTEIUIEKTa, NPOQHUIAKTHKY U MUHUMHU3U-
pOBaHUE PHUCKOB BO3MO>KHOT'O BOSHUKHOBEHUS HETATUBHBIX MTOCIEACTBUN B pe3yIbTaTe UCIOIb30BAHUS ITHX
TexHoJorui. K psay NpuHLIMIIOB MOXXHO OTHECTH NIPUHLMII NOAEPKaHU J0OPOCOBECTHON KOHKYPEHIIUH: B
paMKax Takol KOHKYPEHIIMH B MPOIecCce ACSTENIbHOCTH HCKYCCTBEHHOTO MHTEIJIEKTA CTAI0 OBl IpeceyeHne
HEeT00POCOBECTHBIX KOHKYPEHTHBIX JieiicTBuil. Ele oHUM NPUHIMIIOM MOXKHO Ha3BaTh oOecIieueHHe Iie-
JIOCTHOCTH WHHOBAIIMOHHOTO IIMKJIA, B PAaMKaX KOTOPOH MPOUCXOIUT B3aMOJCHCTBIE HAYYHbBIX PAOOTHUKOB
C MX HCCIIJIOBaHUSAMHU B c(epe UCKYCCTBEHHOT'O WHTEJUIEKTa ¢ MU(POBU3UPOBAHHBIM CEKTOPOM MAIIMHO-
CTPOCHUSL.

B nannom 3akoHe ObUT0 OBI 1IENIECO00PA3HO ONPENESIUTD B OTACIBLHOM pa3zeiie OCHOBHbIE HallpaBlICHHUS
WCTIOJBb30BaHMS TEXHOJIOTUI MCKYCCTBEHHOTO MHTEIUIEKTa B OTPACIsIX Ka3aXCTaHCKOW 3KOHOMUKHU. Kakumu
JOJDKHBI CTaTh 3TH HampasieHus? OZHO U3 Ba)KHBIX HANPABICHWH MOTJIO OBITH COPMYIHPOBAHO B BHUJE
HOPMBI 0 HEOOXOIMMOCTH TOBBIIIEHUS 3(p()EeKTUBHOCTH MPOM3BOJCTBEHHBIX MpoleccoB. Hopma o npyrum
HampaBJICHUH MOXET OBbITh CHOPMYJIMPOBaHA B BUAE HEOOXOAMMOCTH OOECIIeYeHUs] aBTOMATH3alul PyTHH-
HBIX TPOW3BOJICTBEHHBIX omiepanuid. Eme ojjHa HopMa 0 HEOOXOAMMOCTH HCIIOIB30BaHUSI pOOOTOTEXHUYE-
CKUX KOMILUIEKCOB, CHCTEM YIPaBJICHUs JIOTUCTUKOW MOXET ONPENEIUTh CAMOCTOSTENbHOE HalpaBJIeHHE
WCTIOJb30BaHUs MCKYCCTBEHHOTO WHTeUIeKTa [2]. B 3ToM pasnmene 3akoHa MOXXHO 3aKpelmuTbh HOPMY O
HaTpaBJICHUH TI0 HA/JIekKaIeMy MoJI00py U 00yUYeHHIO KaJpOB IO BOMPOCAM Pa3BUTHSA M HCIIOIb30BAHHUS
HCKYCCTBEHHOT'O WHTEJIEKTA.
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A3WIoMapcKue MPUHIUIBI UCKYCCTBEHHOTO MHTEIUICKTa KaK MK/ TyHAPOIHBIN JOKYMEHT OBLITH TPUHS-
TbI B 2017 1. Ha KoHpepeniuu, npoinenmei B Kamupopuuu, CILIA, B ropojike y THXOOKEaHCKOr0 modepe-
Kbsi A3miiomMap. DTOT TOKYMEHT II0 BOIIPOCaM MCKYCCTBEHHOT'O MHTEIUIEKTa Ha MEXAYHApOJHOH apeHe sB-
nsieTcs nepBbiM. Ho OH He SBIISIETCS MEXIyHAPOTHO-TTPABOBEIM aKTOM, TTOCKOJIBKY YYaCTHHUKAMHU KOH(epeH-
1M, IPUHSABIIUME JaHHBI JOKYMEHT, ObLIIM HE TOCYapCTBa U HE MEXAyHApOJHbIE OpraHM3alnH, a (Ppu3u-
YECKHE JHMIA U3 YMCJIa HAYyYHBIX HCCIENOBATENCH, aKkaAeMHUKOB, CHECLUAINCTOB-IKCIEPTOB U3 PAa3IMYHBIX
oTpaciieii MPOMBIIIUICHHOCTH U MallTHHOCTPOCHHS, ON3HECMEHOB, CPElIM KOTOPBIX, B YaCTHOCTH, ObLH MItoH
Mack (munapaep, CIIIA) u CtuBen XokuHr (Benukuil pusuk-teopetnk, KemOpumk, BennkoOpuranms).
Onn chopmynrpoBany 23 MpUHIKIIA UCKYCCTBEHHOTO MHTEUIeKTa [3]. OTpoMHOE 3HAYEHHE 3TOTO JOKY-
MEHTa COCTOHT B TOM, YTO OH OOpaTHJI BHUMaHHE BCETO YEIOBEYEeCTBA Ha 3TO ()eHOMEHAIFHOE SBJICHHE, Ha
€ro NMpeuMyIecTBa U HenocTaTku. OH SBISETCS MPEAMETOM MPUCTATILHOTO U3YYEHUSI BCEMU FOCYJapCTBaMU
IJ1aHeThl. JJaHHBII JOKYMEHT MOXET CTaTh OCHOBOM HOBOT'O MEXAYHAapPOJHO-IPABOBOIO HCTOYHUKA — YHHU-
BepcallbHOM MexTyHapo HOW KOHBEHIIMH MPUMEPHO IO/ TAKUM Ha3BaHHEM, Kak «O COTpyIHUYECTBE TOCy-
JApPCTB B IENSIX HCIOIb30BAaHUS MOJE3HBIX MPEUMYIIECTB U HAJIOXKCHUS OTPAaHUYCHHUM B Pa3BUTHU HCKYC-
CTBEHHOTO MHTEJUICKTa». MBI BepHEMCS K MPEANIOKEHHON HAMHU MEXIyHapOIHOM KOHBEHIIMH, a TIOKa Ipo-
JOJDKHAM HCCIIEI0BATENbCKHIA aHAIN3 A3HIIOMAapCKUX MTPUHITUTIOB.

Kak nmpemioxuwii y9acTHUKH KOH(DEePSHIIMU 0 A3MIOMAPCKUM MPUHIIMIIAM, IISJbI0 UCCIICIOBAaHUH B
ctepe MU momxHO OBITH CO3MaHUE HE HEYIIPABISAEMOT0, a MOJIC3HOTO UHTEIUICKTay. OHM COWIH, YTO HCKYC-
CTBEHHBIN MHTEIIIEKT IOJIE3eH YKe ceifdac u OyayT Oosee mose3eH UId KaXIOTO YelIOBEKa B IIEPCIICKTHBE.
Meicnb, 3aI0’keHHast BO (paze «cosJaHHe HE HEYNPABISIEMOTO HHTEUIEKTa, 03HAYAET, YTO IPOIECC 10
MPOJBHYKCHUIO HCKYCCTBEHHOTO MHTEJUICKTA HE MOXKET OBITh IYIICH HAa CAMOTEK, YTO OH JIOJIKCH PETYJIUPO-
BAaThCsl JIOJBMU M COOTBETCTBYIOLIMMH CIEHHATU3UPOBAHHBIMU yupexaAcHUsIMU. COCTaBUTENN OaHHBIX
MIPUHIIAIIOB PE30HHO MOJIATaloT, 4TO, (PMHAHCUPYS MCCIEAOBAHUS 1O MOJIE3HOMY UCTIOIB30BAHHUIO TAHHOTO
MHTEJIJICKTA, MBI JIOJDKHBI MTOJYYUTh OTBETHI HA OYCHb OCTPBIC BOIIPOCHI, KOTOPHIEC BO3HUKIIM U OYAyT BO3HH-
KaTh B chepax KOMITBIOTEPHBIX TEXHOJOTUH, STUKH, SKOHOMHUKH, TIpaBa, coruojoruu. CyTh 3THX BOIPOCOB
COCTOWT B TOM, YTO MBI IOJDKHBI HAWTH IPUYNHBI COOEB U B3JIOMOB, YTOOBI OyAyIIe CHCTEMBI HCKYCCTBEH-
HOTO MHTEJUICKTA CTalH, OC3yCIIOBHO, HAJCKHBIMU. 3HAas O TOM, YTO aBTOMATH3AIlUs MPOU3BOJCTBEHHBIX
MPOLIECCOB B KOHOMHKE, MPOMBIILICHHOCTH, MAaITHHOCTPOCHHH 00SCIICUNBACTCS UCKYCCTBEHHBIM HHTEIN-
JIEKTOM, HaM HYXXHO TPOJYyMaTh BO3MOXKHOCTH YBEIHUYECHHS OJIArOMOIyYHs YelIOBEYeCTBA IMMOCPEIACTBOM JI0-
MTOJTHUTENTHHOTO MCIIOIB30BaHMS MTOTEHIINATA HCKYCCTBEHHOTO MHTEIJICKTa. Y YaCTHUKH KOH(EPEHIINH 3a]a-
JIUCh pa3yMHBIM BOIpocoM: «Kak MBI MOYKeM pa3BHBaTh Hallld MPABOBBIC CHCTEMBI, YTOOBI CJeNIaTh UX 00-
Jiee CTIPaBEIIUBBIMA ¥ A(PQPEKTUBHBIMA, UAYIIUMH B HOTY ¢ MM M yYWTHIBAIOIIUMU PHUCKH, CBS3aHHBIC
¢ U1 ?», «Kakumu 1ieHHOCTSIMU JOJbKeH ObITh cBsizaH MU, 1 kakoil cTaTyc OH JOJKEH UMETh C IPaBOBOH U
ATUYECKON TOUKHU 3peHusn?» [4]. U BOT 31ech, MBI, FOPUCTHI, TOJDKHBI 1aTh YETKHE OTBETHI HA ITH MOCTaB-
JICHHBIE BOMPOCHL. MBI JIOJDKHBI TIPOAyMaTh, Kak BO M30€KaHUE PUCKOB HOPMATHBHO OOECIICYMTH PaIlno-
HaJIbHbIE OFPAHUYCHUS HA IyTH PA3BUTHS UCKYCCTBEHHOIO MHTEIIEKTA. B 3TOM K€ TOKyMEHTE TOBOPUTCS O
TOM, YTO «JIOJDKHO OBITh YCTAHOBJIEHO KOHCTPYKTHBHOE M TIOJIE3HOE B3aMMOCHCTBUE MEXKIY HCCIeIoBaTe-
nsvu B chepe MM u Temu, KTO MpUHUMAET pemieHus: o perynuposanun MN». ['oBopst apyrumu cioBamu,
HCCIEA0BATENU, B TOM YHCIIEC YUYCHBIE FOPUCTHI, IPOBOAS KOHCTPYKTUBHBIC MCCIEAOBAHMS, NOJKHBI BO U3-
OexaHUe PHCKOB B3aMMO/IEHCTBOBATH C MOJIIMTHKAMH, PYKOBOJUTEISIMU TEX TOCYAapCTBEHHBIX OPraHOB, KO-
TOpBIC 3aHATHI MPAKTHYECKUMH BOIPOCAMHU BHEAPEHHUS MCKYCCTBEHHOI'O MHTEIJICKTa BO BCE cephl, B TOM
YUCJIE B MPOMBIIUICHHOCTH, MAIIIMTHOCTPOCHHUH.

«Komangpl, paspadareiBatomue cuctembl W, — roBopuTcs B A3WIOMAapCKUX MPUHITUITAX, — JOJDKHBI
AKTUBHO COTPYAHHYATh MEXIy COOO¥ M HE MBITAThCS MOOCAUTH 32 CUET UTHOPUPOBAHUS CTAHAAPTOB 0€3-
OTIACHOCTW». OJTO 3HAYHUT, YTO IOPUCTHI, 3aKOHOAATENHW B KaXJOW CTpaHe, B ToM umcie B Kazax-
CTaHe, IOJDKHBI CBOEBPEMEHHO NPUHATh HAAJEXKAIUE 3aKOHOJATEIbHbIE M WHBIE HOPMATHUBHBIE AKTHI,
HaIpaBlieHHbIE Ha MPEIOTBpAIllEHHe PUCKOB, Ha oOecreueHre Oe30MacHOCTH B MPOIECCE HCIIOIb30BaHUS
HMCKYCCTBEHHOI'O MHTEJUIEKTa. ABTOPBI JaHHOTO JOKYMEHTa 03a00THIIMCh HEOOXOAUMOCTBIO O0eCICYCHHUS
MPO3PAvYHOCTH TpaBocyaus: «JIro0oe ydacTre aBTOHOMHOH CHCTEMBI B IPOLIECCE MPUHATHS CYAeOHBIX pe-
IICHH JIOJDKHO COMPOBOXKATHCS MPEOCTABICHHEM YOS IUTEIbHBIX 00BSICHEHUH, KOTOPhIE MOTYT OBITH TIe-
PETPOBEPEHEI JIFOJIEMHA W3 KOMIIETCHTHBIX OPTaHOB BJIACTY. 3aICCTBOBAHHBIE B CHCTEME MCKYCCTBEHHOTO
WHTEJUIEKTa, HAAd CYAbM JODKHBI OBITH TOTOBBI K TIEPENPOBEPKE CONMEPIKAHHWS  TEXHUKO-
VHTEIICKTYaIN3UPOBAHHBIX CYACOHBIX pemieHuid. B A3MIIOMOPCKUX MPHUHIIMIIAX YCTAHOBJIEHA OTBETCTBEH-
HOCThH Pa3pabOTUYHKOB «IIPOABHUHYTHIX cucteMm MW» mpu ux «HempaBWILHOM Hcnoib3oBanmu MU u meii-
ctBuid Uy, ipyu HACTYIICHWW HETATUBHBIX ITOCIICICTBUNA. DTO 03HAYAET, YTO FOPUCTHI (TEOPETUKH U TIPaK-
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THUKHW) AOJDKHBI pa3paboTaTh HOPMBI OTBETCTBEHHOCTH 3a TaKHE MOCJCICTBHS B CBOEM HAIMOHAIBHOM 3aKO-
HonmarenbcTBe. Tak, B Kasaxcrane ropucThl MOTITH OB OCHOBATENFHO MPOIyMaTh BOMPOCH OTBETCTBEHHOCTH
B aJIMHHUCTPATHBHOM, YTOJIOBHOM 3aKOHOJATEIIbCTBE 32 HACTYIUICHHE IMOAOOHOTO poja BPEIHBIX MOCIeN-
CTBHI MPU UCTIONB30BaHUN UCKYCCTBEHHOTO MHTEJIEKTa B pa3HBIX chepax >KU3HH, B TOM YHUCIIE B IPOMBIII-
JIECHHOCTH, MAIIMHOCTPOCHHH.

CrnemyeT coTTacuThes C MON0KEHHEM JTaHHOTO JOKYMEHTa O TOM, YTO M300pETeHHBIA B OyayIIeM Cy-
MEPUHTEIUIEKT «IOJDKEH pa3pabaThIBaThCS TOJIBKO JUIS CIY:KEHHS IIUPOKO Pa3JeNsieMbIM 3THUECKUM HJea-
JlaM ¥ Ha OJ1aro BCero 4eJoBevecTBa, a He OJHOT0 TOCYyAapcTBa WM OpraHu3alumiy», U He OTACIBHBIX JIIoAeH
WM OTAENHHOTO YeIOBeKa, 3aHUMAIOIIETO BBICOKHI PYKOBOMISIINI TOCT, WIIM OOorada, BHIKYITUBIIETO KOH-
KPETHYIO TEXHOJIOTHIO CYNEPUHTEITIeKTa, — 100aBUM MBI Takas OmmacHOCTh MOXET UMETh MECTO TPH BO3-
MO>KHOM CaMOYyCOBEPILIEHCTBOBAHMM MCKYCCTBEHHOI'O MHTEJIEKTA B YCJIOBUSAX TOHKM BOoOpyxeHHi. 11 BOT
3/1€Ch YEJIOBEK JOJDKEH JIEP>KAaTh PYKY Ha IyJbCE TOM MOrpPaHUYHOM YEepThI MPOILECCa CAMOYCOBEPIIEHCTBO-
BAHMSI HICKYCCTBEHHOTO MHTEJUIEKTA, KOTOPYIO OH MOKET KOHTPOJIUPOBATD.

B mpoekre PexoMenpanuii 06 3THUECKUX acHEeKTaX HMCKYCCTBEHHOTO MHTEIJICKTa, Pa3pabaThiBaeMOTo
rocynapcrBamu — wieHamu IOHECKO B mocnegnue romer (2020-2021), B «PykoBoasmmx MpHHIUTAX
2021 r. mo 3THKE UIA HaAE&KHOTO HCKYCCTBEHHOTO MHTeIIeKTa» EBpomeiickoro coro3a, B MOHpeaIhCKOH
JeKnapanui 00 OTBETCTBEHHOM DPa3BUTHUU HCKycCTBEHHOTO MHTeiuiekta 2017 r., B «[IpuHnumax wuckyc-
ctBeHHOro uHremnekra OOCP» 2019 r., coctapneHHbIx 50-10 3KCHepTaMu U3 Cpelbl BIACTHBIX CTPYKTYP,
aKaJeMHYecKuX KpyroB, OM3Hec-coobmecTBa, nmpodcoro3os, IT-komMmanuii, coaepKaTcs MOJI0KEHHS, KOTO-
pBI€ B TOW WM MHON Mepe MEePEeKIMKAIOTCA C MOJIOKEHUSIMU A3MIIOMAPCKUAX MPHUHITUTIOB HCKYCCTBEHHOTO
VHTEIJIEKTa, a TAKXKE MOJIOKEHUS O TOM, YTO MIPUMEHEHHE UCKYCCTBEHHOTO HMHTENJIEKTa MPUHECET MUPOBO-
MY COOOIIECTBY CYIIECTBEHHBIE BHITOIBI.

OrnpeneneHHbI HHTEpEC NpeacTaBisieT npeanoxentHas Poccueit B 2018 r. MoaenbHas KOHBEHIIUS Po-
OOTOTEXHHKH M MCKYCCTBEHHOTO MHTEJUIEKTA. B 11e110M, HEMIOX0li MPOEeKT, HO HaM Ka)KeTCs, UYTO ObLIO ObI
nesniecooOpasHee pa3feinTh 5Ty KOHBEHIMIO Ha ABe: KoHBEHIUIO 10 BompocaMm poboToTeXHUKH U KoHBeH-
LIUIO TI0 TTPOOJIeMaM MCKYCCTBEHHOTO HHTeImIekTa. OOparuM ocoboe BHUMaHKE Ha BOIPOCH NCKYCCTBEHHO-
r0 MHTEJUIEKTa, MIOCKOJIbKY 3Ta TeMa MMEET MPsAMOE OTHOIIEHHE K TeMe Halled cTaTbu. 3JIeCh CIeNyeT OT-
METHTh, YTO JaHHBIA JOKYMEHT OOJbIIOE BHUMAaHHE yIENIeT POOOTOTEXHHUKE, B TO BpEMs KaK UCKYCCTBCH-
HOMY HMHTEJUIEKTY TOCBSIICHBI Bcero 2 pasnena: «llpaBmma pa3pabOTKH MCKYCCTBEHHOTO HHTEIUIEKTa» U
«Pa3BuTHE TIpaBHI POOOTOTEXHWKH W MCKYCCTBEHHOTO MHTEJUIEKTa». DTH pasJielbl HOCAT Ooliee YacTHO-
MIPaBOBOM, HEIKEIH ITyOJIMYHO-TIPABOBOM XapakTep.

Utak, Bo3BpaTUMCS K MPEMIOKEHHOMY HAMH MEXAYHApOJHON yHHBEpcalbHOH KOHBeHIMH «O co-
TPYJHUYECTBE FOCYIAPCTB B LIENSAX UCIOIb30BAHUSA MOJIE3HBIX MPEUMYIIECTB U HAIOXKEHUSI OTPAHUYEHUN B
Pa3BUTHH UCKYCCTBEHHOTO HHTeIUIeKTay. B [IpeamOyse HeoOX0IMMO TOBOPUTH HMEHHO O COTPYTHHUYECTBE B
cdepe UCKYCCTBEHHOT'O MHTEIIIEKTa, TOCKOJIbKY HEeZJ0OOpOCOBECTHASI KOHKYPEHIIMS B BOTIPOCaX Pa3BUTHUS UC-
KYCCTBEHHOI'O MHTEJUIEKTa MOKET BbI3BaTh HEraTUBHbIE MOCIEACTBUA. B mocneayomux cTaTbsix KOHBEHIIUU
MOJKHO TIPOIUCATh HEOOXOAMMOCTh B PAMKaX MEKIOCYIapCTBEHHOTO COTPYIHUYECTBA OOBEANHNUT YCUITHS
TOCYZapCTB B JieJie MPEIOCTABICHUS MHBECTHIIMMA C TEM, YTOOBI COEMCTBOBATH IIPOBEICHUIO UCCIICIOBAHUH
[0 YCKOPEHHIO BJIOXKEHHs] WHHOBAIlMi B OOJIACTH HMCKYCCTBEHHOTO HMHTEIUIEKTa. TakuMm MeXIIyHapOHO-
MIPABOBBIM JIOKYMEHTOM MOXKHO CITOCOOCTBOBATh 00ECTIEUEHUIO JOCTYITHOCTH K UG POBOI HHYPaACTPYKTypE,
K TEXHOJIOTUSM MCKYyCCTBEHHOTO WHTEIIJIEKTa, CO3/IaHUI0 MEXyHapOIHO-TIPaBOBOTO MEXaHM3Ma MO B3auM-
HOMY OOMEHY IU(PPOBU3UPOBAHHBIMY JaHHBIMHU W 3HaHUSIMU B 3TOH cdepe. Eme onny crathio KonBennmu
MO’KHO TTOCBSITHTHh HEOOXOIMMOCTH TIOOMIPEHNST MHOTOCTOPOHHETO COTPYIHUYECTBA BO BCEX OTPACISAX KO-
HOMHMKH Ka)XJIOT0 TOCYAapcTBa MO BOMPOCaM B3aMMHOTO 00MEHa Hay4YHOUW WHpOpMaIuei u pa3paboTKu TeX-
HUKO-IOPUIMYECKHUX PETJIAMEHTOB U CTaHAapPTOB.

B otnensHOM paznene KoHBeHIMHE HEOOXOAUMO Pa3MECTUTh HOPMBI O KaTETOPHYECKOM 3aIipeTe BHEI-
PEHHS W UCIIOJIb30BAHUSI TEXHOJIOIMH MCKYCCTBEHHOTO MHTEIJIEKTa BO BCE 0€3 MCKIIIOYECHUS! Cepbl TOHKU
JOOBIX BHJIOB BOOPYKEHUI. B 3Toi cBs3n HEOOXOJMMO B 3TOM ke paszeie chopMyarpoBaTs HOPMBI 00
OTBETCTBEHHOCTH TOCYIAPCTB, MEXIYHAPOIHBIX OPraHU3alui, IOPUINUECKIX U PU3MYECKHX JIHI, HapyIla-
IOLIMX MOOOHBIN 3arper.

Ecny Ta mnm mHas TEXHONOTHSA MCKYCCTBEHHOTO WHTEJUIEKTa HaHECET BpPE[ JIIOISM, TO TOCyIapcTBa
00BEIMHEHHBIMU YCHIIMSAMH JTOJKHBI HAWTH MPUYNHY, KOTOpask TOBJIEKJIa TAKOW BpPE, ¥ IMOCPEACTBOM yde-
HBIX M CHEIHMAINCTOB yYCTPaHUTH 3Ty npuurHy [5]. Ocoboe BHUMaHUE rocynapcTBa CleHUaTu3upOBaHHBIC
YUPEkKACHUS JIOJDKHBI 00paliaTh Ha YHEProlUTaHUE MMPOMBIIIICHHBIX U UHBIX POOOTOB, JPYTUX YCTPOWCTB
HCKYCCTBEHHOTO MHTEIIJIEKTa, KOTOPOE MOXKET OBITh OTKIIIOYEHO B CIIy4ae BBHIXOJA TAKUX YCTPOWCTB M3-TI0J
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KOHTPOJIsI yenoBeka. ['ocynapcTBa MOTYT JOTOBOPUTHCS O BBOJIE B MEXaHHM3M POOOTa MPOTHBOACHCTBYIOIIEH
IIPOTrpaMMBl, KOTopasi OyJeT aBTOMaTUYECKH BBIKJIIOYATh POOOT B CiIyyae BBIXOJA MM 3a IpPEAesbl I'PAHull,
YCTaHOBJICHHBIX B HEM IIPOTrPaMMHBIM 00€CIIeUeHHEM; IIPX 3TOM KOAbI BCEX MPOrpaMM JOJKHBI HAXOIUTHCS
y KOHCTPYKTOPOB, HH)KEHEPOB, OTBETCTBEHHBIX JIMI TOCYAAPCTBEHHBIX OPraHOB, KOTOPbIE HU B KOEM Cllydyac
HE JIOJDKHBI XPaHUTh UX B MHTEPHET-IPOCTpaHcTBE. ['ocynapcTBa JOKHBI 00eCHeunBaTh Halexallee co-
TPYAHUYECTBO CO34aBAEMbIX MMHU CIELHMANM3UPOBAHHBIX YUPEXKAEHHUH, KOTOpble OyayT CHELHANbHO 3aHH-
MaTbcs oOecrieueHrneM Oe30MacHOCTH JIIOAEH MPH MCIOIb30BAHUN MEXaHU3MOB, YCTPOMCTB, MPOMBIIIICH-
HBIX U UHBIX pOOOTOB U B3aMHO JIETUTHCS OIBITOM COBEPLICHCTBOBAHMSI TaKOW 0E€30MaCHOCTH.

W3BecTHO, 4TO HAMOOJBIINX YCIIEXOB M0 TEXHOJOIMAM HCKYCCTBEHHOrO MHTEIeKTa nodunuces CILLIA,
Kuraii, BenukoOpuranus, ['epmanns, Uspawns, Uannsa, Ucnanms, @panmms, [eenns. [lostomy MunHu-
CTEPCTBO MHOCTPAHHBIX Je]l BMecTe ¢ MUHHCTEPCTBOM HU(POBOTO Pa3BUTUS 1 MUHHCTEPCTBOM HHIYCTPUHU
1 nHGpacTpyKTypHOTO pazutus Pecrryommku Kazaxcran Morio Ob1 TpoBecTH paboTy ¢ PyKOBOJICTBOM BCEX
CTpaH U JOOUTHCS pa3padOTKU U MOANMCAHUS C KAKIBIM M3 HUX JBYCTOPOHHHUX AOTOBOPOB U COIJIALLICHUN O
COTPYZIHHUYECTBE U TpaHC]epTe TEXHOIOTHH UCKYCCTBEHHOTO MHTEJUIEKTa B 9KOHOMHUUYECKUE, MAITHHOCTPO-
UTEIBHBIE OTPACIIH PECITYOINKH.

K kpynHBIM KOMITaHUSIM B MHUpPE, YCIICIIHO 3aHUMAIOIUMCSI TPOOJIeMaMy HCKYCCTBEHHOT'O MHTEIIIEKTA,
MOKHO oTHecTH KommaHuu «Alphabet-Google» (CLLA), «Apple» (CHIA), «Baidu» (KHP), «Facebook»
(CHIA), «IBM» (CHIA), «JD.com» (KHP). Kazaxcranckue IT-komnanuu («EPAM Kazakhstany», «Business
& Technology Services», «Qazinfotech Systems», «Prime Source», «One Technologies», «Alabs.Teamy,
«MSSP.GL», «1C-Peiitunry», «llepssrit 6ut», «Sergek Developmenty) [6], ka3axcTaHCKHE 3aBOABI AJIEKTPO-
TPaHCIIOPTHOTO M CENbCKOX03sHicTBeHHOro MamuHocTpoeHus («CaprlapkaABTollpom», «CemA3», «Arpo-
MamXonauarKZ, «Kazaxcranckas arpOMHHOBAIlMOHHAS KOPIIOpAIs», HAlpUMep) MOTIH Obl B paMKax
MEXIYHapOIHOI'O YacTHOTO IIpaBa 3akKiI0yaTh JBYCTOPOHHHE KOHTPAaKThl 00 HHTEJUIEKTyalbHO-
TEXHUYECKOM COTPYAHUYECTBE C MPUBEJCHHBIMHU 3apyOekHbIMU [T-KOMIIaHUSAMH HATIPSIMYTO.

I[HSI IMOATrOTOBKU KaApOB IO MCKYCCTBCHHOMY HHTCIIJICKTY B Kaszaxcrane HYXXHO B TCXHUYECKUX, TCX-
HOJIOTHYECKUX YHUBEPCUTETaX OTKPHIBATh HOBYIO CHELHUATBHOCTH «VICKYCCTBEHHBIN MHTEIIEKT», Ha IOpU-
JUYECKHUX, DKOHOMHUECKUX (haKyJIbTeTaX YHHUBEPCHUTETOB BBOIUTH crHenKypc «IIpaBoBoe peryiupoBaHue
HCKYCCTBEHHOTO WHTEJICKTa», B CTAPIIUX KJaccaxX CPEeIHUX IIKOJ PECIyOJHKH HEO0OXOIUMO TPErnoaaBaTh
yueOHbIN ipeameT «OCHOBBI NCKYCCTBEHHOTO MHTEILIEKTay [7].

Buvisoowi

Hcxonast u3 uMeroIerocs onbpiTa KCKYCCTBEHHOTO MHTE/UIeKTa B KazaxcraHe, a Takyke Ha OCHOBE M3y4e-
HUSI OOJIBIIIOTO 3apyOEKHOTO M MEXIAYHAPOHOTO OIbITA BHEAPCHUS TEXHOJOTMH HMCKYCCTBEHHOTO WHTEI-
JICKTa, aBTOPBI BHECIH MPEJIOKEHHS M0 HEOOXOIMMOCTH Pa3paboTKH M MPUHSATHS HOBBIX Ka3aXCTaHCKUX
3ak0HOB 0 IdpoBom Kazaxcrane, HUPPOBOM KOJIEKCE, 3aKOHOB 00 MCKYCCTBEHHOM HHTEIJIEKTE, O BHEJIpE-
HUU UCKYCCTBEHHOTO UHTEJUICKTA B IIU(PPOBU3NPOBAHHYIO JEATEIBHOCTh 3aBOJIOB JICKTPOTPAHCIIOPTHOTO U
CENTbCKOXO03SMCTBEHHOTO MAIIMHOCTPOeHUs pecyOinku. CyliecTBeHHAsS 4acTh CTaThH MOCBSIIEHa 000CHO-
BaHUIO W aHAJIMU3Y COJCPIKAHUS MPEIUIOKEHHBIX MEPCIEKTUBHBIX Ka3aXCTAHCKMX 3aKOHOAATEILHBIX aKTOB.
ABTopamMu ObUTa 000CHOBaHA HEOOXOAMMOCTH Pa3pabOTKH M NMPHUHATHS HOBOM MEXIYHApOJHON YHHUBEp-
CAJIbHOW KOHBEHIIMU O COTPYJHHYECTBE TOCYAApPCTB B IESAX HCIOJIL30BAHUS MOJIE3HBIX MPEHMYIIECTB U
HAJIOXKEHUS OTPaHUUCHHUN B Pa3BUTUH MCKYCCTBEHHOT'O MHTEIUIEKTA. ABTOPHI HE TOJILKO OOOCHOBAIU, HO U
MPOBENIM aHAIU3 ATOTO MPEAIOKEHHOTO UMH HOBOTO MEXIYHApOJHO-TIPABOBOTO aKTa, HANPABIEHHOTO Ha
pEIICHNE aKTyallbHBIX MPOOJIEM HCKYCCTBEHHOT'O MHTEIUICKTA B Pa3HbIX cepax, B TOM YHCJIE B SKOHOMUKE,
MPOMBIIIIJICHHOCTH, MAIIHHOCTPOCHUH CTpaHbl. TaKOW MOJIXO0J MO3BOJUT BBIUTH MHUPOBOMY COOOIIECTBY, B
ToM umucie Kazaxcrany, Ha HOBBIH YPOBEHb HCIIOJIB30BAHUS MPEUMYIIECTB HUCKYCCTBEHHOI'O WHTEIICKTA.
JIByCTOpOHHEE MEXITYHAPOAHO-JOTOBOPHOE COTpYIHIYECTBO KazaxcTaHa Takke BHECET BKIIAJ B JIENIO YCKO-
PEHHOTO Pa3BHUTHUS UCKYCCTBEHHOTO MHTEIUIEKTA B pecryOirKe. 3a UCKYCCTBEHHBIM MHTEIUIEKTOM — OOJTb-
moe oyayuiee.

Hannoe uccnedoganue ocywecmeneno npu gunancosou noodepoicke Komumema no nayxe Munucmep-
cmea Hayku u gvicuie2o oopasosanus Pecnyonuku Kasaxcman (HPH Ne AP09261449).
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M.A. Copcembaes, b.C. Kapaxan

Kacanabl HHTEJUIEKT 3JIeKTP KOJIiri MeH aybll IAPYAlIbLJIbIK TEXHUKACHIH
mu@paaHaABIPYAbIH 06JIiri peTinae KejleleKTe Ka3aKCTAHAbIK
JKOHE XAJIBIKAPAJIBbIK KYKbIKTA

MakanaHblH MakcaThl — Ka3ipri yakpITTa j>KacaHAbl HMHTEUIEKT CHSKTH (peHOMeHaJbIbl KYOBUIBICTHIH
IYHHEKY3UTIK XKoHE MEMJICKETIIIIIK ©3eKTUIIriH Kepcery. On Oenrini Gip mopekene agaMasl aIMacThIPaH,
o3iHe KOMBUTFaH cypaKTapFa OIlepaTop PETiHAe axaM ce3iMeH jkayamn Oepesli, OHEepKICINTIK, MaIIHHA jKacay
3ayBITTapbIHAA OHIIPICTIK OPEKETTEepHi OPBIHIAWIBI, MIEKTPOMOOHMIBACD, MUIOTCHI3 aBTOMOOWIBACP MEH
aybUIIAPYaIIbUIBIK TEXHHKANAPBIH OHJIpyre KaThICa/bl, THIOTCHI3 aBTOMOOHMIbACPAI, TPAKTOPIAPABI, KOM-
GaitHmapas! kyprize anmansl. XKacauns!l uHTe/uiekT Kaszakcran PecrnyOnuKachIHBIH KeJIiK XKSHE aybul Inapy-
AIIBUTBIFBI MAIllMHA JKacay 3ayBITTapBIHBIH OHIIPICTIK mpolecTepine eHrizimyne. Kenerekre jxacaHipl MH-
TEJUICKT TeXHOJOTHsIaphl Ka3zakcTaHHBIH KOFAaMIBIK ©MIpiHIH OapJbIK calalapblHIa, OHBIH iIIHIC MAIlHHA
KacayIblH OapJbIK canajapblHIa YIKeH KeJeMe maimanaHpuiaThiH 00Jaapl. bysr TexHomorusuapasl 0i3miH
eNiMi3ie eHTi3yre aBTOpiiap YCHIHFaH koHe TannaraH Kasakcran PecrmyOimkachlHBIH 3aHHaMAalBIK aKTiIepi
KopaemzaeceTiH Oonansl. byman Oacka jkacaHAbl MHTEIUICKTTI MaiilaNaHy KoHE ITaMBITy Mocesenepi OOWbIH-
I1a XaJbIKapajblK KOHE XaJIbIKAPaJIbIK-KYKBIKTBIK Ky)KaTTap (OHBIH ilIiHJe aBTOpJap YChIHFaH) OCHI MPOLEC-
Ke BIKMaN eTeTiH Ooyajpl. Makanaaa yacaHIbl MHTEUICKTTIH apThIKUIBUIBIKTAPHI alllbUIFaH, OHBIH agamuiap,
eNziep, IEeMJIIK KaybIMIACTHIK YIIiH MaiilabuIbIFbl KOPCETIITeH )KOHEe jKacaH (bl MHTEJUIEKT TeTIKTepi agam
OakplIaybIHAH IIBIKKAH JKaFaaiia oap/abl MEKTey TOCIaepi YChIHBUIFaH.

Kinm ce30ep: )xacaHIpl HHTEIUIEKT, IUPPIAHIBIPY, JEKTPTPAHCIIOPTTHIK MAIlIMHA YKacay, aybll HIapyalllbl-
JIBIFBI MAIIIMHA Kacay, Ka3aKCTaHABbIK KYKbIK, XaJIbIKapaJbIK KYKbIK, 3aH, KOHBEHIIHS, I(PIIBIK KOJIEKC.

M.A. Sarsembayev, B.S. Karazhan

Artificial intelligence as part of digitalization of electric transport and agricultural
engineering in the Kazakhstan and international law in the future

The purpose of the proposed study is to show the worldwide and domestic relevance of such a phenomenal
fact as artificial intelligence at the present time. To a certain extent, it can replace a person by responding
with human speech as an operator to questions asked to him, perform production actions at industrial, ma-
chine-building plants, participate in the production of electric vehicles, unmanned vehicles and agricultural
machinery, drive unmanned vehicles, tractors, combines. Artificial intelligence is already being introduced

Cepus «Mpasox. Ne 2(110)/2023 49



M.A. Capcembaes, b.C. KapaxaH

into the production processes of transport and agricultural machinery plants of the Republic of Kazakhstan. In
the future, artificial intelligence technologies will be used to a large extent in all spheres of public life in Ka-
zakhstan, including in all branches of mechanical engineering. The introduction of these technologies in our
country will be facilitated by the legislative acts of the Republic of Kazakhstan proposed and analyzed by the
authors. In addition, the same process will be facilitated by international and international legal documents
(including those proposed by the authors) on the use and development of artificial intelligence. This scientific
article reveals the advantages of artificial intelligence, shows its usefulness for people, countries, and the
world community, and suggests ways to limit the mechanisms of artificial intelligence in case they get out of
human control.

Keywords: artificial intelligence, digitalization, electric transport engineering, agricultural engineering, Ka-
zakh law, international law, law, convention, digital code.
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Legal means of fight against corruption in the civil service system

In the article, the authors study the legal means of fight against corruption in the context of modern
requirements, including all components that directly or indirectly affect the reduction of its level: anti-
corruption policy is reflected as a consistent and systematic activity of the state and civil society institutions
aimed at the development and sustainable implementation of comprehensive measures to prevent, limit and
eliminate this negative phenomenon. Reducing the manifestations, causes and conditions that cause
corruption; the creation of law is considered as the final stage of legal formation, during which the main goal
is to analyze and evaluate the existing legal reality, views and concepts about the future of Legal Regulation,
the formation of the legal foundations of anti-corruption policy. Implementation of law as a targeted activity
of subjects of anti-corruption legal relations to implement the norms of anti-corruption legislation; legal
incentives as a means of influencing corruption manifestations; the conceptual apparatus of legal restrictions,
which perform the function of deterrence when influencing corruption relations, has been clarified. It is
proposed to define the definitions of “corruption”, “anti-corruption policy”, “legal instruments”. Considering
the nature, dual nature of corruption, the direction of systematization of the types and forms of its
manifestation is determined. In the fight against corruption, the formulation of the purpose and content of its
basic principles and legal means of fight against corruption was considered, allowing to determine specific
areas of activity of the state and society.

Keywords: corruption, sovereignty, politics, law-making, system of power, legal instruments, public service,
legislation, official, legal system, offense, legal regulation, legal mechanism.

Introduction

The relevance of our research topic is to consider various ways and effective ways to achieve
effectiveness in the fight against corruption, which has changed with the development of our time, has
become more complex over time, has become a great social tragedy and is of great concern to any of the
countries in the world that are different from each other in terms of political development. Of course, the
fight against corruption is reflected today as one of the branches of the logic of our state. Therefore, the
relevance of our topic is very high. It is clear to all of us that corruption is usually a blow to the economic
and social development of any country in a strong and harmful way. Corruption is a serious challenge for any
state and society. In the new era, its characteristic feature acquired a universal character: it existed
everywhere, regardless of the level of socio-economic development of states, entered all spheres of life, and
acquired a transnational form. The fact that corruption as an antisocial phenomenon has a devastating effect
on all legal institutions is beyond doubt, as a result of which the established norms of law are replaced by
rules established by the personal interests of those who can influence representatives of state power and are
ready to pay for it. The world has changed, and so has the scale of corruption. Globalization and the
formation of the world economy allowed corruption to rise to the international level and become one of the
most massive and dangerous phenomena of our time. In our study, legal tools for improving efficiency in
fight against this corruption, especially in the direction of the public service system, are considered.
Currently, corruption is one of the biggest problems around the world. If we look at this history, it is easy to
see the following pattern, we can see that there was no corruption when the state was in close contact with
the people, that is, when the voice of the people was heard by the people at the request of the people. The
guestion “Why” arises here...

The first reason can be attributed to the fact that the authorities are not elected and do not report to the
people, which leads to the emergence and flourishing of corruption.

Secondly, the presence of a market for corruption services.

Thirdly, the inefficiency of the institutions of legislative, executive and judicial power.

* Corresponding author’s e-mail: r.oljas@mail.ru
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Fourthly, lack of social control or necessary social control in making inappropriate power-management
decisions.

Fifthly, the influence of the moral and psychological atmosphere in society.

An etymological approach to the meaning of the concept of “corruption” makes it possible to identify
this as “buy for a bribe”, “bribe”, taking the Latin word “corruptio”. In Roman law, there was also the
concept of “corrumpire”, which in general terms meant “to break, to spoil, to break, to damage, to fake, to
buy for a bribe” and meant an illegal action. The Explanatory Dictionary of the Russian language describes
corruption as bribery, betrayal of officials, political figures.

The main thing in development of the state is treasure of ancestor’s sayings “tura bide turanzhok,
turandy bide imanzhok” [1, 20]. We know well from history that the life of the figures of the century Tole bi,
Kazybek bi, Aiteke bi and many other outstanding bi and speakers is evidenced by their dedication to justice
and directness.

It is no secret that the state apparatus is more susceptible to corruption, it is known that corruption is
reflected, first of all, in the field of Public Service. “Official” and “corruption” — we cannot deny that such a
comparison has steadily existed in society in relation to the activities of the state apparatus throughout the
historical period [2; 75].

As the experience of the ongoing state and legal reforms, as well as the experience of the Anti-
Corruption Law Enforcement Service shows, the status of the activities of corruption bodies of state power
and their officials in the civil service system is not defined in detail. Various studies show that corruption
covers areas where civil servants exercise organizational, executive, supervisory, jurisdictional, and
permitting powers.

Each person, who wants to develop civilization, respects the environment, is interested in bringing order
within the state to a certain system, ensuring security within the country. Thus, the main purpose of our
article is to increase the effectiveness of actions, ensuring the implementation of the steps taken at the
national referendum last June to restore the principle of decency and restraint in state power, clarifying the
legal means of conducting a comprehensive and systematic struggle aimed at eliminating the negative
phenomenon of corruption. In achieving this goal, we need to implement the following tasks:

- Improvement of the fight against corruption in the country and consideration of legal aspects of anti-
corruption activities;

- Analysis of the historical experience of the use of legal tools in the fight against corruption in the
periods of political, social, economic relations of our state;

- Consider the presentation and implementation of anti-corruption restrictions in the current legislation
of the country as a means of preventing and suppressing corruption.

Corruption is a socially urgent problem that no country in the world has managed to overcome today.
“Where there is no truth, there is a lot of horror”, corruption is the beginning of this horror. Corruption is, in
our opinion, socially dangerous, useless criminal acts committed by officials who are activated in public
administration in order to use the service entrusted to them for the benefit and benefit of their own. When
asked why this is so, we cannot hide the fact that we have witnessed in the study the growth of corruption in
the statistical proportion of our country through events in the sphere of direct power and in the field of Public
Service.

Theoretical basis and methods

The basis of the methodology of the research direction in our article is the descriptive method, which
consists in describing the object of study, the historical method in which the object is studied in the process
of its formation and development, the formal and other method of analysis necessary for the study of norms
and regulated relations with them, the comparative legal method and the system of general history.

In addition, general philosophical, cognitive-informational, substantive-reference, historical-legal,
comparative-legal, and productive methods were used. The theoretical basis of the study is S.L. Fuchs in
considering the problem of this type of offense, which is reflected as a negative phenomenon of society, the
most dangerous and indispensable solution not only of our state, but also of the world level. In The History
of Science A.N. Agybaev, A.S. Kalmurzaev, as well as foreign scientists from the near and far abroad,
S.N. Akopova, A.A. Aslakhanov, A.Ya. Asnis, A.E. Binetsky, O.N. Vedernikova, T.V. Beken, R. Blackvela,
D. Veili, E. Vyatra, along with the works of other scientists, formed the theoretical basis of our article by
several corruption-oriented programs and legislation adopted by the country.

52 BecTHuk KaparanguHckoro yHuBepcuTeTa



Legal means of fight against corruption in the civil...

Results

Corruption is a complex social negative phenomenon with various manifestations. A characteristic
feature of corruption can be considered a disagreement between the actions of an official and the interests of
his employer, or a conflict between the actions of the elected person and the interests of society. The first
serious scientific research on corruption in the world appeared only in the 70-80s of the twentieth century.
For example, political corruption, which was recognized as one of the first scientific studies: A Handbook.
— New Brunswik (USA, 1989), who formulated the concept that “it is necessary to be considered as a social
multilateral phenomenon that has gained international significance”. Also the scientist concludes “corruption
is considered an important problem of the national security of any state” [3]. The report presented by the
European Commission on the results of the corruption analysis in 2014 gave a very detailed overview of the
level of corruption in all 28 member countries of the European Union, as well as noted the facts about the
damage caused by them (corruption costs the economy of the European Union 120 billion euros per
year) [4; 3].

Corruption acts committed by officials using the position:

- violation of the rule of law;

- destruction of the fundamental values of a developed society;

- complication of the direct dialogue between the authorities and the public;

- causes of the emergence of popular protests.

As a result, the sovereignty of the state is threatened. The public service system should provide
effective anti-corruption mechanisms. The economy and the standard of living of people directly depend on
the result of the work of these mechanisms. There is no specific reason that is the basis of corruption among
officials. This problem is of a social nature and depends on the actions of the legal sphere. Also, countries
with a high level of corruption are distinguished by the gradual displacement of legal and ethical relations
between people. As practice shows, the same power structure has both the powers of legislative norms and
control functions. The simultaneous transfer of several functions to state bodies is a direct prerequisite for
corruption. The second prerequisite is the willingness of citizens or administrative services to pay for the
effective interpretation of the legislative norm or for ignoring offenses.

The following relationships can be called schemes or types of corruption offenses that occur in the field
of Public Service:

- corruption in the distribution of budget funds.

- Fraud in public procurement. This means holding tenders that are not open for the purchase,
development or construction of objects of State importance. In most cases, civil servants do not allow honest
and competitive companies to participate in tenders. Instead, all grants are distributed among the firms that
sponsored the dishonest selection of officials;

- Illegal privatization of enterprises.

- Use of official powers in the field of natural resource control.

- Taking of loans with a low percentage, and then find their order and not return them.

- Support of the shadow economy. It can be clearly seen that the main corrupt officials in this area are
civil servants. Fraudulent schemes and bribes apply to both politicians and lower-level officials, only the
amount of profit received varies, that is, in one very high and in the next it is lower.

Based on the content of the country's legislation, there is no doubt that the most important direction in
the fight against corruption is legal instruments in the policy of our state. Fight against corruption in the civil
service system as a whole is the basis of the anti-corruption mechanism and serves to implement the
principle of transparency and transparency in the activities of state bodies, as well as the most important tool
in the fight against this nuisance, we attribute these legal tools. The purpose of the legal means of fight
against corruption is the creation of a legal and effective state, that is, the formation of institutions that allow
the effective functioning of the social mechanisms of the state, the implementation of social transformations,
increasing the efficiency of the national economy, respect for its state institutions, the formation of the image
of the country in the international arena. In any case, the purpose of legal means of fight against corruption is
to fully ensure the rights and freedoms of human being and citizen, to strengthen law and order, to form a
rule of law and a high level of legal culture of society and the individual. In general, anti-corruption
legislation in the field of Public Service is aimed at strengthening the restrictive regime for state structures,
tightening responsibility for corruption crimes, expanding the prevention of corruption offenses.
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Discussion

On the issue we are considering in our study, improving the legal means of fight against corruption in
the civil service system and their application in practice is of great importance not only for our state, but also
for the world, because the fight against evil created among these literate people is one of the most unresolved
problems for all states living in society. Perhaps that is why the states are organizing relations of mutual
exchange of experience in the fight against corruption in various forms and achieve results, which can be
seen from the research and opinions of our legal scientists. In our country, the decree of the President of the
Republic of Kazakhstan dated February 2, 2022 No. 802 “On amendments and additions to the concept of
the anti-corruption policy of the Republic of Kazakhstan for 2022-2026 and some decrees of the President of
the Republic of Kazakhstan” approved the most important directions of anti-corruption policy. In the fight
against corruption in the civil service sectors, it is planned to implement a number of legal instruments
through compliance with the Code of ethics of Kazakhstan, the selection of civil servants, rotation,
professionalization and professional development, legalization of measures such as fines [5]. However,
Kazakhstani lawyers do not call these “legal instruments” — measures to combat corruption.

And among Russian lawyers, the so-called legal means of fight against corruption have been
introduced. It cannot be said that there is a significant distinction between measures to combat corruption in
general and legal instruments.

The purpose of legal means of fight against corruption is a joint institution of a legal and effective state,
as well as the need for the effective functioning of social mechanisms of the state, the implementation of
social transformations, improving the efficiency of the national economy [6;7, 8]. In any case, the purpose of
legal means of fight against corruption is to fully ensure the rights and freedoms of man and citizen, to
strengthen law and order, to form a high level of legal culture of the rule of law and society and the
individual. Thus, legal means of fight against corruption should include, first of all, regulatory legal acts
regulating ways of countering corruption relations and legal technologies combined with effective legal
means, legal techniques, interpretation of rights and forms of implementation of law that contribute to
reducing corruption factors — the action and the reasons that cause it are considered. Human activity is
impossible without setting goals and the appropriate means to achieve them. Explanatory dictionaries define
tools as methods, ways of acting, or means of performing some action to achieve something [7; 568]. The
category of legal means is closely related to the concept of the mechanism of Legal Regulation, considering
that legal regulation is possible at the expense of certain forms and prohibitions, legal capacity and rights and
obligations, etc. That is, S.S. Alekseev defined as “a system of legal instruments adopted in unity, with the
help of which it ensures the creation of an effective legal influence on public relations” [8; 320]. Among the
legal means of fight against corruption, lawmaking occupies a special place.

The process of legislating or creating law is an important component of legislative policy, which is
important for further improving and increasing the role of law. Legislative issues have become the subject of
vital interest of lawyers, politicians and public figures of all countries. A certain experience has been
accumulated on the legal regulation of corruption relations, but there are still many difficulties and
contradictions.

A necessary condition for optimizing legislative policy, and therefore law-making, is their scientific
justification. The need for scientific support and justification of legislative policy and the entire process of
law-making is associated with the complication of public relations subject to their legal regulation, as well as
with the growth and expansion of democratic principles of creating and improving legislation. Thus,
legislative policy should be understood as scientifically substantiated, planned and systematic activities of
law-making entities, consisting in the creation of new normative acts, as well as the elimination and
modification of existing normative acts in order to effectively legal regulation of the most important areas of
Public Relations. Since corruption occurs due to various circumstances, it is very important to use a
systematic approach to combat this phenomenon [9; 27].

The legal scientist proposes that “in the process of preventing corruption, two processes should be
distinguished, which are closely related to each other”.

The first is stimulation, the second is restriction. First of all, let's look at the essence of incentives, since
incentive measures for conscientious work of officials are still not used enough. In dictionaries and scientific
literature, the most common definition of a stimulus is to give an incentive to act, interpreted as a stimulating
cause. However, such an explanation is not enough to reveal the nature of legal incentives for corruption
relations. A legal incentive is a legal incentive for a law-abiding act that creates a suitable subject to satisfy
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his interests. Since corruption is a diverse, multidimensional and multifaceted activity, legal incentives as a
means of influencing corruption should be considered as a process of legal incentives that elevates it to the
rank of state policy. It is this process that can become one of the legal instruments that largely determines the
effectiveness of the fight against corruption.

Along with legal incentives, anti-corruption restrictions are significant tools for preventing and
suppressing corruption.

Anti-corruption restrictions are legal deterrents of corruption actions that create conditions for
protecting the interests of a person and citizen, society and protecting against corruption manifestations.
These entities must act in the service used when entering state, local and other services, with the exception of
certain features, the purpose of which is the need to limit the possibility of using official status to illegally
obtain personal benefits. In this regard, legal incentives in the field of Public Administration should be aimed
at preventing and eliminating corruption, and not at restoring corruption and transferring legal incentives to
the field of corruption. For the formation of an honest, full-fledged and disciplined public administration
apparatus, the necessary legal incentive tools for influencing corruption relations are:

1) compliance with the principle of selection and promotion of personnel on the basis of an objective
assessment of their professional suitability.

2) stability of legal norms governing relations related to the promotion of a civil servant in the service,
material and moral awards based on the results of his performance of official duties (these elements of the
civil service allow employees to plan their career, actively participate in improving their skills, as well as in
the formation of a positive picture for themselves and for the civil service as a whole).

3) provision of civil servants with remuneration and a complex of social benefits that sufficiently
stimulate conscientious work and guarantee their fitness for work, high prestige of their social status after
retirement.

To dwell in more detail, interesting experience has been accumulated in foreign countries, where one of
the main methods of creating a civil service is the classification of positions with specific standards
regarding the scope of duties of officials of each category and the qualification requirements for them.
According to the “labor principle”, which is based on the ideology of Western civil service, the prerequisite
for holding administrative positions, with the exception of those classified as “political”, is to pass the
appropriate exams and pass the competition. During the competition, the results of the annual certification of
civil servants are important. Thus, periodic assessments, exams and competitions are an integral part of the
career of Western officials.

Conclusion

The nature of corruption, its roots are inextricably linked with the mechanism for the implementation of
power, where corruption, being a direct carrier of power, uses it as a means of achieving a privileged social
position associated with the acquisition of significant material benefits.

According to the above and considered grounds, the following conclusions can be drawn:

1. In the course of the study, the possibility of effective counteraction to this evil by corruption,
episodic and individual measures is becoming more and more obvious. It should be remembered that
corruption is a complex, complex social and legal problem that requires an adequate approach, that is, an
integrated approach that combines various measures and tools. Targeted efforts on the part of the state and
civil society are needed, an appropriate anti-corruption policy is needed.

2. Anti-corruption policy is a scientifically based, consistent and systematic activity of state and civil
society institutions related to the prevention and reduction of the negative impact of corruption, as well as the
elimination of the causes and conditions that contribute to its occurrence.

3. The Anti-Corruption Policy in its totality is based on the principles, ideas (initial provisions) that
form the basis of which allows you to build an ideal structure for fight against corruption. They determine
specific areas of activity of the state and society, help to correctly determine the methods and methods of
fight against corruption, combining the social and legal components.

4. The guarantee of successful achievement of the goal of anti-corruption policy is its provision with the
necessary legal means. That is, legal means of fight against corruption mean ways of countering illegal
actions of participants in corruption relations carried out by society and the state within the framework of
established legal methods. These include improving the country's legal system, applying special legal
restrictions, legal responsibility and legal protection measures in the fight against corruption. It should be
noted that legislative measures occupy a special place among legal measures.
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5. The considered issues of law-making allow us to conclude that the consistent improvement of the
legislative process and the legislation as a whole, the elimination of collisions, gaps and anti-corruption law
that cause corruption will be of significant importance for the implementation of the norms of anti-corruption
legislation.

That clarifies the point of view that in the future the relevance of the problem of corruption and the
search for ways to counteract its manifestations will only increase. To neutralize them, our society and the
state will have to mobilize huge material, political and intellectual resources. So that these efforts are not in
vain and we can achieve the desired result, we must completely abandon the widely used method of “trial
and error” and rely on a well-thought-out, balanced, holistic anti-corruption policy. With its help, it is
possible to eliminate the causes of their occurrence and spread not only with certain manifestations of
corruption, but also through the implementation and application of legal means of fight against corruption.
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O.H. Pamamos, K.C. Mycun

MemJiekeTTiK KbI3MeT KYlecinaeri cpi0aiiiac ;keMKOPJIbIKKA Kapchl KYPeCTiH
KYKBIKTBIK KYpaJ1apsbl

Makanama aBTopaap chl0aiaac >KEMKOPIBIKKA KapChl KYPECTiH KYKBIKTBIK KYpajaapbiH Ka3ipri 3aMaHFbl Ta-
JIanTap TYPFBICHIHAH, OHBIH JEHIeHiHIH TOMEHEYiHe TiKeled HeMece jkaHamMa ocep eTETiH OapIbIK KOMIIO-
HEHTTepAi Koca ajFaHja, aTal aiTKaHIa: chl0aiyiac )KeMKOPJIBIKKA KapChl casicaT MEMJICKET IeH a3aMaTThIK,
KOFaM MHCTUTYTTAPbIHBIH OCHI KEJICHCI3 KYOBIIBICTBIH aJIIbIH ally, IIEKTEY JKOHE JKOI0 CHUITAThIHAAFbI KeIIeH1
HIapanap/sl d3ipJjeyre *oHe TYPaKThI JKy3ere achIpyFa OarbITTalfaH Ky#eni KbI3METTi KUBIHTHIK HBICAH/A
3eprreiiai. Crrbaiinac KeMKOPIBIKTHL TYABIPAThIH KOPIHICTEPi, cebenTep MeH >KardaiiapAbl azaiTy; Ky-
KBIKIIBIFAPMAIIBUIBIFBl KYKBIKTBIK KaJBINTACY/IBIH COHFBI KE€3€Hi PETiHIe, OHBIH OapbhICBIHIA KAIBIITACKAH
KYKBIKTBIK [IBIHABIKTBI, KYKBIKTBIK PETTEYAIH KeJelIeKKe KO3KapacTapbl MeH TY)KBIPhIMAAMATAPbIH TAIIay
kKoHe Oaranay, chi0aiiyiac )KEeMKOPJIBIKKA KapChl CascaTThIH KYKBIKTHIK HETi3epiH KAJIBIITACTBIPY PETIHIC Ka-
pactbipbutra. Chibaiiiac )KeMKOPJIBIKKA Kapchl KYKBIKTBIK KaThIHACTApP CYOBEKTINEpiHiH chlbaiiiac xKeMKop-
JIBIKKA KapChl 3aHHaMa HOpMaJIapbIH iCKe achIpy JKOHIHIETT MaKcaTThl KbI3METI peTiH/Ie KYKBIKTHI iCKE achIpy;
chI0aiiIac )KeMKOPIIBIK KOPiHICTEepiHe BIKMAN €Ty Kypasibl PEeTiHAe KYKbIKTHIK BIHTATaHIBIPY; ChiOaiinac xem-
KOPJIBIK KaThIHACTApFa dCep eTy Ke3iHe Texey (QyHKIHMACHIH OPbIHIANTHIH KYKBIKTHIK [IEKTEYIeP/IiH YFbIM-
JIBIK anmapaTsl HaKTeUTaHFaH. «ChI0aiirac skeMKOPITBIKY, «ChI0aiIac sKeMKOPIBIKKA KapChl casicaTy, «KYKbIK-
TBIK Kypajiap» YFBIMJIapbIH aHBIKTAy YCHIHBUIFaH. ChIOaiiac seMKOPIBIKTHIH TAOUFATHIH, €Ki )KaKThl CHIIa-
TBIH €CKePe OTBHIPHIN, OHBIH TYpJIEpi MEH KOPIHICIH Xylere KenTipyAiH OarbITTBUIBIFEI KepceTinreH. Cridaii-
JIac KEMKOPJIBIKKA Kapchl KYPEeCTiH KYKBIKTHIK KypajJapblHBIH MaKcaTTapbl MEH Ma3MYHBIH TY)KbIPbIMIAQY
JKOHE ChIOalIac KEMKOPIIBIKKA KapChl KypecTe MEMIICKET TIeH KOFaM KbI3METiHIH HAKThl OaFrbITTAPbIH aHBIK-
TayFa MYMKIHJIK OepeTiH OHbIH Heri3ri MPpUHIUNTEP] KapacThIPbUIFaH.
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Kinm ce30ep: cpibaiinac )KeMKOPIIBIK, EreMEHIIK, casicaT, KYKbIKIIBIFapMAIIbUIBIK, OMITIK JKyHeci, KYKbIKTBIK
Kypajiap, MEMIICKETTiK KbI3MET, 3aHHaMa, LICHEYHIK, KYKBIKTBIK JKYHe, KYKbIKOY3YIIbUIbIK, KYKBIKTBIK PET-
Ty, KYKbIKTBIK MEXaHHU3M.

O.H. Pamamos, K.C. Mycun

IIpaBoBbIe cpencTBa 60pbOBI ¢ KOPppPYNIHUEH B CHCTEMe IoCyIapCTBEHHOM CIyKObI

B craTbe HcciIen0BaHbl IPaBOBbIC HHCTPYMEHTHI OOPBOBI ¢ KOPPYIIIMEH C TOYKU 3PEHUSI COBPEMEHHBIX Tpe-
GoBaHUii, BKIIFOYAsi BCE KOMIIOHEHTBI, IPSIMO HJIH KOCBEHHO BIIHSIOIIME Ha CHI)KCHHE €€ YPOBHS, B CBOJHON
(dbopMme: aHTHKOPPYIIHOHHAS MOJUTHKA HAIpaBlicHa Ha Pa3paboTKy M MOCTOSHHOE OCYIIECTBICHHE HHCTHU-
TyTaMH TOCYAapCTBa U TPaXKTAHCKOrO OGIIECTBAa KOMIUIEKCHBIX Mep MPOMHIAKTHIECKOT0, OTPaHUIUTEIBHO-
r0 U JMKBUIALMOHHOTO XapaKTepa JaHHOTO HETaTHBHOTO SIBICHMS, HPOSBISIETCS Kak IOCICIOBATENbHAS H
CHCTEMaTHYECKasl ASSITENBHOCTD. Y MEHBIICHHE TIPOSIBICHNUH, IPUYHH U YCIOBUH, BEI3BIBAIOIINX KOPPYIILIHIO;
HPaBOTBOPYECTBO PACCMATPHBACTCS KaK 3aBEPLIAIOIIHI JTAll IPABOBOIO CTAHOBJICHHS, KaK aHAIM3 H OLICHKA
CIIOXKUBILICHCS B €r0 XOJ¢ MPaBOBOH JIEHCTBUTEIBHOCTH, B3IVISIOB U KOHIEMIMH Ha Oymylee MpaBoOBOTO
peryiupoBanus, pOpMUPOBaHHE MPABOBBIX OCHOB aHTHKOPPYILMOHHOW MOJUTHKH. Peanu3anus mpasa Kak
LEIEBOM JIESTENPHOCTH CYOBEKTOB aHTHKOPPYIIMOHHBIX MPABOOTHOIICHHI MO peajn3alii HOPM aHTHKOP-
PYIILHOHHOTO 3aKOHOJATEIbCTBA; MPABOBOE CTHMYIHPOBAHHE KaK CPEACTBO BO3JCHCTBHsI HA KOPPYIIMOH-
HbIE TIPOSIBIICHHS; YTOYHEH MOHATHIHBIN alapar MpaBOBbIX OTPaHUYCHHUI, BBITONHSIOMINNA CACPIKUBAIOLIYIO
GYHKUMIO TP BO3ACHCTBHU Ha KOPPYIIHOHHBIC OTHOLICHHS. [IpeaioxeHsl ONpeneIeHUs MOHATHI «KOp-
PYILHSY, «AHTHKOPPYILHOHHAS MOJIMTHKAY, «IIPABOBBIC HHCTPYMEHTHI». PaccMaTpuBast ABOMCTBEHHBIN Xa-
pakTep KOppyIImH, Gblila 0603HaYeHa HAIPABICHHOCTD €€ CHCTeMaTH3alii BUIOB 1 (opM mposiBieHus. Vc-
crnenoBaHa (hOpPMyIHPOBKA LENEH U COACPIKAHHS MIPABOBBIX CPEICTB MPOTUBOACHCTBHS KOPPYILUH H €€ OC-
HOBHBIX MPHHIIMIIOB, MO3BOJISIFOIINX 0003HAYHTh KOHKPETHBIC HANPABICHHS JCATEIBHOCTH TOCYAapCcTBa U
ob1ecTBa B 60pb6e ¢ KOppyIIHen.

Kniouesvie cnosa: Koppymiys, CyBEpEHHUTET, MOIUTHKA, IPAaBOBEACHNE, CUCTEMA BIACTH, IIPABOBBIE HHCTPY-
MEHTBI, TOCYapCTBEHHAsI CIy)k0a, 3aKOHOAATEICTBO, YNHOBHHYECTBO, IIPABOBas CHCTEMa, IPaBOHapyIle-
HHS, IPaBOBOE PETYINPOBAHUE, TIPABOBOIH MEXaHHU3M.
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HOCTh PacCMaTpHUBAEMOr0 BOIPOca 00yCIOBIE€Ha HEOOXOIMMOCTBIO COBEPIICHCTBOBAHMS TEOPETUIECKUX ac-
MEKTOB IOPUANYECKON OTBETCTBEHHOCTH 3a HApyILIEHHWE MPAaBHUII OXOTHI, HE3aKOHHYIO OXOTY, IPo0OiIeM Ipa-
BUJIbHOW KBaJIH(UKAIIMH HE3aKOHHOW OXOTHI, HAPYLICHHS IPABIUJI OXOTHl M CMEXHBIX COCTAaBOB IIPaBOHAPY-
meHnii. OCHOBHOM LIEJIBIO JaHHOTO HCCIICJOBAHUS SIBISICTCS YCTAHOBJICHUE CXOAHBIX, COIOCTAaBHMBIX MeXa-
HHU3MOB IIPaBOBOT'O PETYIMPOBAHMS B TaHHOW 00JACTH, BBIBICHUE CIEIU(UKA KOHCTPYHPOBAHHUS HOPM 00
OTBETCTBEHHOCTH B K)XIOM IOCYAapcTBe, (POPMUPOBAHUE OOLIMX HAyYHO-AOKTPHHAJIBHBIX B3TJIIOB, 000C-
HOBBIBAIOIINX HEOOXOAMMOCTh TapMOHU3AMU U YHU(UKAINK 3akoHOAaTeabcTBa. CHOpMyInpoOBaHbl BHIBO-
JIbl O TOM, 4TO B Hacrosiee Bpems B Poccun, benapycu u Kazaxcrane aelicTByeT CXOQHOE 3aKOHOJATENb-
CTBO; MIPUMEHSIOTCS TAPMOHU3UPOBAHHEIE IIPABOBBIE HOPMBI I TEPMHUHOJIOTHS; YCTAHOBJICHBI CXOJHBIE MeXa-
HHU3MBI TIPABOBOTO PETYIHPOBAHUS OTHOIICHHH, BOSHUKAIOMINX B CBSA3U C peasn3alieil IopHIuIecKoi OTBET-
CTBEHHOCTH 32 HapylIeHHe MPaBUII OXOThI, HE3aKOHHYIO OXOTY. BMecTe ¢ TeM BbIIeNICHbI OTJINYUS ITPU YCTa-
HOBJICHUY aIMUHUCTPATHBHOMN M yrOJOBHON OTBETCTBEHHOCTH, OTMEUYEH MOJIOKHUTEIBHBII OIBIT HOCTPOCHUS
HOPM H TIPEJJIOKEHO ero NpUMEHEHHe B APYTUX rOCyAapCTBax.

Knrouesvle cnosa: AIMUHHUCTpAaTUBHAsA OTBETCTBECHHOCTDL, I'PAXKIAaHCKO-TIpaBOBast OTBETCTBEHHOCTD, EBpa3Hﬁ-
CKUH IKOHOMHYECKHMA COI03, HApYLICHUE NpaBUJI OXOTHI, HE3AKOHHAA OXOTa, 00OBEKTHI KMBOTHOI'O Mupa,
OXOTHHUYBU PECYPCBI, OXOTHUYBHU YIObs, OPUANYECKASA OTBETCTBECHHOCTH 34 HAPYIICHUE ITPAaBUJI OXOTHI, HE-
3aKOHHaA 0X0Ta, YrOoJIOBHAsA OTBETCTBEHHOCTD.

Beeoenue

OpHUM U3 BaXXKHBIX HANPABICHUH OOeclieYeHUs] HKOJIOTUIECKON 0E30IacHOCTH SIBIISIETCS COXPaHEHHE
00BEKTOB )KMBOTHOT'O MHUPA, YTO MOATBEPKAAETCS MPUHATHEM COOTBETCTBYIOLINX MPABOBBIX aKTOB Ha MEX-
nyHapogHoM ypoBHe: Ctokronbpmckas aexnapanus (1972) [1], KonBeHnust 0 MeXIyHapOIHON TOPTroOBIIE BH-
namMu TUKOH (hayHbI U GIIOPBI, HAXOMAIIMMHECS TI0/1 yrpo3oid ncyesHoBenus (1973) [2], Jexnapamus Puo-me-
XKamneiipo o okpyxatorieii cpezne u pazutuio (1992) [3] u npyrue MexxyHapoJHbIC TIPABOBBIC AKTHI.

Ha nammonansHOM ypoBHE B Tpex rocynapctBax EADC (Poccun, benapycu n Kazaxcrane) psng mex-
QYHapOIHBIX CTAHAAPTOB HMIUIEMEHTHPOBAaH B 3aKOHOJATENBCTBO, OJHAKO HEKOTOpPbIE HOPMAaTHUBHO-
MIPaBOBBIE aKTHl 00 OTBETCTBEHHOCTH 3a HApYyILEHHE 3aKOHOAATENILCTBA 00 0XoTe TpeOyroT Ooee AeTanbHON
MPOpabOTKH M BHECCHUS JIOTIOIHEHUH U U3MEHEHHH. B 4acTHOCTH, B YTOJIOBHOM 3aKOHOIaTeNbcTBE Peciy0-
nuky KazaxcTan HEIOCTaTOYHO YETKO pa3rpaHNYEHBl YTOJIOBHBIE ITPABOHAPYIICHHUS 32 HE3aKOHHYIO OXOTY U

*ABTop-koppecnonzent. E-mail: anarabai@mail.ru

58 BecTHuk KaparaHgmMHCKOro yHusepcureTa



K)pVI,EI,I/I‘-IGCK&ﬂ OTBETCTBEHHOCTb 3a HapyLlleHVne 3aKkoHo4aTesibCTBa 06 oxore...

HE3aKOHHOE O0palleHue C PSIKUMU U HAXOISAIIMMHUCS MOJT YTPO30H UCUC3HOBEHUS, a TAKIKE 3aMPEICHHBIMH
K TTOJIb30BaHUIO BUAAMH KHUBOTHBIX.

AKTyaJIbHOCTh pacCMaTPHUBAEMOT0 BOIIPOCa 0OYCIIOBIEHA HE TOIBKO HEOOXOIUMOCTBIO COBEPIIIEHCTBO-
BaHMs TEOPETUYECKUX ACIEKTOB IOPUAMUYECKOW OTBETCTBEHHOCTH 32 HApYIIEHUE MPABUI OXOTHI, HE3aKOH-
HYIO OXOTY, HO M TOTPEOHOCTSIMH TPAKTUKH: HE TOJBKO POCTOM KOJIMYECTBA COBEPIIAEMBIX IIPABOHAPYIIIE-
HUW B JAaHHOW 0OOJACTH, HO M MpoOJieMaMy MPaBWIIBHON KBaMM(UKAIMK HE3aKOHHOW OXOTHI, HAPYIICHUS
MIPaBUJI OXOTHI M CMEKHBIX COCTABOB IIPABOHAPYIIICHUH.

Memoowvt u mamepuansi

[Ipumenens! GHopMaIbHO-IOPUINYECKUI U CPAaBHUTEIBHO-IIPABOBOM METOABI MCCIEIOBAHUS IIPU IPO-
BEJICHUU CPAaBHUTEIHHO-IIPABOBOIO aHalIM3a 3akoHoxaTenscTB Poccun, benapycs u Kasaxcrana, pernamen-
TUPYIOIIUX IOPUANYECKYI0 OTBETCTBEHHOCTh 32 HE3aKOHHYIO OXOTy. B OCHOBHOM, OBUI MPHUMEHEH TEOPETH-
YECKUH METOJ UCCIIE0BAHUS — METOJ CTPYKTYPHO-CUCTEMHOI'0 aHAJIN3A.

[Ipu uccnenoBanuu TeMbl Obla U3y4YEHA IOPUIMYECKAs! JIUTEPATypa O IOPUINUECKONH OTBETCTBEHHOCTH
B DKOJIOTHYECKOM IIpaBe, B TOM YHCJIEe 00 OTBETCTBEHHOCTH 3a HapyLICHHWE MPAaBHJI OXOTHl M HE3aKOHHYIO
oxoTy aBTopoB u3 Poccun, benapycu u Kasaxcrana.

Obcyorcoenue

B Poccuiickoii @enepanuu 3a HapyLIEHUE MTPABUII OXOThl U HE3AKOHHYIO OXOTY B COOTBETCTBHHM CO CT.
57 @3 «O06 oxoTe» ycTaHOBJICHA aIMUHUCTPATHBHAS, YTOJIOBHAS H TPAKAAHCKO-TIPaBOBast OTBETCTBEHHOCTb.

AIMUHHCTpaTHBHAS OTBETCTBEHHOCTH MpenycMoTpeHa cT. 8.37 «Hapymienne mpaBuil OXOTHI, TTPABHII,
periIaMeHTHPYIOIUX PHIOOJIOBCTBO M APYIHE BHIBI IOJIb30BaHUSA OOBEKTaMM >KMBOTHOrO Mupa» Konekca
Poccuiickoii deaepannu 06 aIMUHICTPAaTUBHBIX TpaBoHapymeHusx (nanee — KoAll PO).

B cratse 8.37 KoAIl P® cogepxarcs deTpipe cocTaBa pa3iIMYHBIX MpaBOHApYIIEHU: 1) HapymeHue
mpaBwII OXOTHI (4. 1); 2), MOBTOpPHOE B TEUEHHWE ro/la HapylleHwne mpaBui oXoTsl (4. 1.1); 3) oxoTa ¢ Hapy-
IICHUEM YCTAaHOBJICHHBIX TMPAaBHJIAMH OXOTHI CPOKOB OXOTHI JHOO HEJOMYCTHUMBIMU JUIS HCIIOIB30BaHUS
OpYAHMSMH OXOTBI WIIM CIIOCO0aMu OXOTHI (4. 1.2); 4) HempebsSBICHNUE YITOTHOMOYEHHOMY JIHIY (HAalpumep,
OXOTHHCIIEKTOPY) OXOTHHYBETO OnjieTa, pa3pelieHns Ha JOOBIYy OXOTHHYBHUX PECYpPCOB, ITyTEBKH JIN0O pa3-
pelIeHrsl Ha XpaHeHHe U HOIIEHHE OXOTHUYBErO OPY)KHA B CIydyae OCYIIECTBIECHUS OXOTHI C OXOTHUYBHM
OTHECTPENIbHBIM U (HJIN) THEBMATHIECKUM OpykueM (4. 1.3).

[Ipu3HakaMu OOBEKTHBHOW CTOPOHBI BCEX COCTABOB IPABOHAPYIICHHUN SBIAIOTCS AeWcTBUA (Oe3eii-
CTBHE), HAlIpaBJICHHbIE HAa HapyLICHHE COOTBETCTBYIOIIMX NpaBui. Bce coctaBbl ¢opMaibHbIE, MOCKOIBKY
nucniosutusiMu yacted 1-1.3 cr. 8.37 KoAll P® ne mpegycMmarpuBaeTcss HACTYIUICHUE BPEIHBIX MOCIEI-
CTBHH; CaMH TUCIIO3UIMU OJIAHKETHBIE — HWCIOJIB3YIOTCSA CCBUIKM Ha HOPMBI 3aKOHOJAATENLCTBA (IpaBulil),
KOTOpBIE CIIeIyeT IPUMEHATh IPH OCYLIECTBICHUH KBanudukaunu. B coorBerctBum co ct. 23 @3 «O6 oxo-
T€» OCHOBOM OCYIIECTBJICHUSI OXOThI U COXPAaHEHHUS OXOTHHYBUX pecypcoB sABIstoTcs [IpaBuia oXoThl, KO-
TOpPBIC YTBEPHKIAIOTCSI YIIOJTHOMOYCHHBIM (he/iepaibHbIM OPTaHOM HCIIOJHUTENbHOM BiacTH [4].

C cyOBbEeKTHBHOW CTOPOHBI PaBOHApYyILIEHUs, nepeuncienHHsie B 4. 1-1.3 cr. 8.37 KoAll P®, moryt
COBEpPIIATHCS YMBIIUICHHO MJIM 110 HEOCTOPOXHOCTHU; CYOBEKTaMH SIBISIOTCA (PU3UUECKUE U JOJKHOCTHBIC
JM1a.

B kauectBe cankiuii HopMbl 4. 1-1.3 cr. 8.37 mpemycMaTpuBarOT TpHU BHAA aIMUHUCTPATHBHBIX HaKa-
3aHuil: wTpad, KOHGUCKAMS OpYyIUil COBEPLICHUS IPABOHAPYILEHUS U TOOBIYH, [TOJYYCHHON ¢ HApyILICHH-
€M TpaBHJI OXOTHI, JHIICHUE CIECUATBHOTO MpaBa, NMpelIocTaBiIeHHoro ¢pusnueckomy iuiy (ct. 3.2 KoAll
P®). AnMuHHCTpaTHUBHBIN IITpad MK JUIIEHNUE CIIEUaTBLHOTO Mpasa (IpaBa OXOThl) IPUMEHSIOTCS B Kade-
CTBE OCHOBHOI'O HaKa3aHMsl, a KOH(pHUCKALUS OPYIUi COBEPIICHHUS IPABOHAPYILECHHUS U HE3aKOHHOH J0OBIYN
— JIONIOJIHUTENLHOTO. Pa3mepsl mTpadoB, B 3aBUCUMOCTH OT COCTaBa U CyObeKTa aIMUHHCTPATHBHOTO Mpa-
BOHapyIIeHus (Qru3ndeckoe Wik TOJHKHOCTHOE JIMIIO), YCTAHOBJICHBI B TUANa30HE OT YETHIPEX ThICSY JIO TIsi-
THUJIECSTH THICSY PYOJIeii; CPOK JIMIICHHUS MTPaBa 0XOTHl — OT OJHOT0 roja Jio Tpex et [5; 388].

Kpome oTBeTcTBEHHOCTH 3a HapyuieHus npasui 0XoTsl, KoAIl P® npenycMoTpeHa OTBETCTBEHHOCTH
1o cT. 8.35 3a 100bIYy peAKNX U HaXOISAIIMXCS MO YTPO30i MCUE3HOBEHHS BUI0OB KUBOTHBIX, 3aHECEHHBIX B
Kpacnyro knury Poccuiickoit ®enepauny 11060 oXpaHsAeMbIX MEXIyHAapOAHBIMU JOroBOopamHu, 0Oe3 Halie-
JKAaIlero Ha TO pa3pelleHHs WIM C HapyLICHHEM YCIIOBHH, MPEeIyCMOTPEHHBIX pa3pelleHreM, Tubo ¢ Hapy-
IIEHWEM MHOTO YCTaHOBIIEHHOTO TOpsiyika. [Ipudem moj 100bIueii peIkiuX U HaXOJSAIIUXCS TOJT YTPO30H HC-
Ye3HOBEHHS BUIOB )KMBOTHBIX, 3aHeCeHHBIX B KpacHyro kaury Poccuiickoit @enepanmn 1100 0XpaHIEMbIX
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MEXIYHAPOAHBIMU AoroBopamu, ans ueneit cT. 8.35 KoAll P® nonumaeTcst u3bATHE TaKUX >KUBOTHBIX U3
€CTECTBEHHOM MPUPOTHOMN cpepl 0€3 NX YHHITOKEHUS.

YToJ0BHAsS OTBETCTBEHHOCTH 32 HE3aKOHHYIO OXOTY yCTaHOBIIEHa CT. 258 YrojoBHoro xomekca Poc-
cuiickoii @enepauun (ganee — YK P®). B aucno3unuu ctaTby NOHSATHE HE3aKOHHOW OXOTHI HE CPOPMYITH-
POBaHO, MO3TOMY pa3TPaHUYEHHE YrOJOBHO HAKa3yeMOIl HE3aKOHHOW OXOTHI M HApYLIEHUI MIPaBUI OXOTH,
00pa3yroIuX aAMUHUCTPATUBHbIE [IPABOHAPYIICHUS, IPOBOAUTCS 110 TAKUM IPU3HAKAM, COAEPKAIINMCS B
cT. 258 YK P®, kak npruuuHEHUE KPYITHOTO yiiepba, MpuMEHeHNE MEXaHNIEeCKOT0 TPAHCIIOPTHOTO CPEeICTBa
WM BO3IYIITHOTO CY/IHA, B3PHIBUATHIX BEIIECTB, Ta30B HIIM UHBIX CIIOCOOOB MACCOBOT'O YHUYTOKEHHS MTHIL U
3BEpeil, COBEpPIICHUE IesHHUS B OTHOLICHUH NITUII U 3BEPEH, 0X0Ta Ha KOTOPBIX ITOJHOCTHIO 3aIpelieHa, 1100
Ha 0c000 OXpaHseMON MPUPOJHON TEPPUTOPHH, B 30HE IKOJOTMUYECKOTO OEICTBHS WM B 30HE Ype3BbIYali-
HOM 3Konoruyeckoil curyanuu. CornacHo [Ipumedanuro K 3ToW cTaThe, KPYIMHBIM IpU3HAETCs yiepO, wc-
YHUCJICHHBIN 1O yTBEp K aeHHBIM [IpaBurenscTBoM Poccuiickoit Mdenepaiiu TakcaM U MeToauke [6], mpeBbi-
MIAFOIINAN COPOK ThICSY pybIeii, 0c000 KPYITHBIM — CTO JABAALATH THICSIY PyOIIeH.

Cratbs 258 YK P® comepxuT Ba cocTaBa HE3aKOHHOW OXOThI — OCHOBHOH (4. 1) u kBanmuuupo-
BaHHBIH (4. 2), IpeAycMaTpUBAIOIINK HaKa3aHHUE 32 HE3aKOHHYIO OXOTY, COBEPILEHHYIO JIULOM C MCIOJb30-
BaHHEM CBOETO CIIY>KEOHOTO IOJIOKEHHS MO0 IPYIIION JIMIL [0 IPEABAPUTEILHOMY CTOBOPY HJIM OpPraHU30-
BaHHOH IPyNIoi 1100 MPUUMHHUBIIYIO0 0000 KPYITHBIN yIepo.

VYronoBHBIE HaKa3aHUsl 32 HE3aKOHHYIO OXOTY YCTAHOBJICHBI B BHJE BBHICOKUX IITPadoB (IO MATHCOT
ThICSY pyOJIel Win B pa3Mepe 3apaOoTHOH IIaThl MM MHOTO J0X0Ja, OCYXKAEHHOTO 3a NepHOJ A0 ABYX JIET
— 1o 4. 1 ct. 258; OT MATHCOT THICSAY IO OJHOTO MIJUIHOHA PyOJielt mim B pa3mMepe 3apaboTHOH IIaThl WK
WHOTO JT0X0JIa OCY>KIEHHOTO 32 MepHo/ OT TpeX A0 MATH JeT — 1o 4. 2 cT. 258).

AnbpTepHaTHBON mITpady MOTYT OBITH HCTIpaBUTENbHBIE paOOTHI (Ha CPOK IO JBYX JIET, 3TO HaKa3aHHUE
MPEeIyCMOTPEHO TONBKO 4. 1 cT. 258) nrbo nmumienne cBoOO B! (Ha CPOK JI0 ABYX JIeT — 110 4. | 1 Ha CPOK OT
Tpex A0 MATH JeT — 10 4. 2).

Yactp 2 cr. 258 YK P® npeagycmaTpuBaeT Takxke JOMOJHUTENbHOE HaKa3aHWe — JIMIIEHHE IpaBa 3a-
HUMAThb OIpeJeSCHHbIE JOJDKHOCTH WIN 3aHMUMAaThCS ONPENENIeHHON NesSTeIbHOCTBIO Ha CPOK 10 TpeX JIET,
Ha3HAYaeMoe 10 YCMOTPEHHUIO CY/a, HCXOAS U3 00CTOSTENBCTB JIea.

I'paxxnaHcKo-TIpaBoBasi OTBETCTBEHHOCTDb 3a HAPYIIEHHE MPaBWJI OXOTHl WM HE3aKOHHYIO OXOTY INpH-
MEHSIETCS] HE3aBUCUMO OT aMHHUCTPATHBHOIO HJIM YTOJIOBHOTO HAKa3aHUsI X COCTOUT B BO3MELICHNH BpeJa,
MPUIMHEHHOTO OXOTHHYBHUM pecypcaM. BosmerieHne MoXeT ObITh JOOPOBOJBHBIM WM NPHUCYKIOAThCS B
cyneOHoM mopsiike. Pacuet yiep0a npou3BOAUTCS Ha OCHOBAaHUM YTBEPIKIACHHBIX B cOOTBETCTBUU ¢ D3 «O
XKHUBOTHOM MHpe» (cT. 56) u @3 «O06 oxore» (cT. 58) TakCc U METOAMK MCYHCICHUS yuiepOa, IPUIMHEHHOTO
XUBOTHOMY MHPY U OXOTHHYBEMY PECYPCY, & IPU UX OTCYTCTBUU — MCXOS U3 3aTPaT Ha BOCIIPOU3BOJICTBO
OXOTHHYBHX PECYPCOB.

B nHacrosmiee BpeMs neHCTBYeT METOJIMKA M TAKCHl IJIs1 WCUHMCICHHS pa3Mepa Bpeaa, MPUIMHEHHOTO
OXOTHHYBUM pecypcaMm, yTBepkaeHHbie Munnpupost Poccuu [7].

BaxxHo, 9TO ¢ BUHOBHBIX, IOMHMO yliepOa, IPUIMHEHHOTO HE3aKOHHBIM JJOOBIBAaHWEM 3BEpeH M NTHUL,
MOJUIE)KUT B3BICKAHWIO KaK HEOCHOBATEeNbHOE O0OTallleHUe, TaK)Ke U CTOMMOCTh HE3aKOHHO JOOBITOH Tpo-
OYKLIUH — Msica, WKYpsl ¥ T.10. (cT. 59 @3 «O xuBoTHOM Mupe», cT. 59 @3 «O6 oxotey, ct. 1102, 1105 I'K
P®). Ilpu 3TOM CcpencTBa, BHIPYUEHHbBIE OT peaM3allii HE3aKOHHO J0OBITOM HpPOIyKIHH, 3a4eTy B CUET
BO3MeEIIEHHS yIliepOa He TojyIekar. be3apo3mesnHoe n3bsaTHe WM KOH(PHUCKAIHs 00bEKTOB JKUBOTHOTO MHUpa
HE 0CBOOOXIAeT Tpak/iaH, FOPUIMUSCKUX JIUI], HE3aKOHHO JTOOBIBIINX OOBEKTHI )KUBOTHOTO MHUpA, OT 00s-
3aHHOCTH BO3MECTHTH yIIep0O, HAHECEHHBIH 00bEKTaM >KHBOTHOTO MUPA, OXOTHUYBHM PECYPCaM U Cpeae UxX
oOuTaHUs.

[MpuunHUTENSIMH Bpega 00BbEKTaM KHBOTHOTO MHpa — OXOTHHYBEMY PECYPCY U cpelie ero OOMTaHUs
— SABJSIIOTCA (pr3HYEecKre U IOpUANYECKHE JIMLA, HAPYIIUBIINE IPAaBUIIa OXOTHI, a TaKKe (PU3NUECKHUE JINIIA,
MpU3HAHHbIE BUHOBHBIMU B HE3aKOHHOM 0XOTe.

B kxadecTBe moTeprieBIIeii CTOPOHBI ¥, COOTBETCTBEHHO — B3bICKaTeNIeM KOMIIEHCAITH Bpeza (ymiepoa)
CYZOM MOTYT OBITh IPU3HAHBL: YIIOJIHOMOUYEHHBIH OpraH rocyaapcTBeHHOH Biactu Poccuiickoit denepanum,
cyobextoB Poccuiickoii Penepanun, a Takke OpraH MECTHOTO caMmoynpasieHus. Ecnu mpaBoHapyiieHue
COBEpIIICHO Ha 3aKPETJICHHBIX OXOTHHYBUX YTOMbAX, IIOTEPIEBITNMHE (B3BICKATENISIMU) MOTYT SIBISTHCS FOPHU-
IUYECKHe JINIA U MHAWBUIYaIbHBIE MPEANPHHUMATENH, 3aKIIOYNBIITHE OXOTXO3SHCTBEHHbBIE COTJIAIIEHUS U
o0ecreynBaronye MpoBeleHe MEPONPHUITHI 10 COXPAaHEHUIO OXOTHUYBUX PECYPCOB U CPEAbl NX OOMTaHUS
Y CO3/IaHHIO0 OXOTHHYBEH MHPPACTPYKTYPHI HA 3aKPEIUIEHHBIX 32 HUMH OXOTHUYBUX YTOoAbsiX. OpraHsl rocy-
JAPCTBEHHOW BJIACTH OCYIIECTBIISIOT IOJHOMOYHS 110 BO3MEIICHUIO Bpela 00bEeKTaM KHBOTHOTO MHpa —
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OXOTHHYBMM pecypcaM B MOPSAIKE OCYIIECTBIICHHsI TOCYIapCTBEHHOTO OXOTHHYbEro Hamgzopa (ct. 40 O3
«0O06 oxotey). Tak, corimacHo 1. 3, 6 4. 3 cT. 40 @3 «OO6 0X0Te» MOHKHOCTHOE JIMIIO OPTaHOB TOCYNapCTBCH-
HOTO OXOTHHYbEI'O HA/A30pa BBIAAET IPEANNCAHUSA, B TOM YHUCIIE O IPOBEICHUU MEPONPHUITUH 10 obecneye-
HUIO MIPEJOTBPAIICHHUS Bpeda OXOTHUYBHM pecypcaMm, MPEIbIBISET UCKH O B3BICKAHUU CPEJICTB B CUET BO3-
MeIIeHus yiiepoa, HAaHECEHHOTO OXOTHHYBUM pecypcam [8].

B nensix obecnieueHus: eAMHCTBA CyAeOHON NMPAKTUKKA NMPUMEHEHHS 3aKOHOAATENhCTBA 00 OTBETCTBEH-
HOCTH 32 HapyILICHHs B 00JIaCTH OXpaHbl OKPYKaIoLIel cpebl U pupoaonons3oBanus [lnenym BepxoBHoro
Cyna Poccuiickoit denepanny NpuHsII CielUalbHbIEe TTOCTAHOBICHHS, B KOTOPBIX COACPIKATCS pa3bsICHEHHS
1 TOJIKOBaHUE HOPM, B TOM YHCJIE PEryJIUPYIOIIUX BO3MEIIEHHE Bpeia, IPUINHEHHOTO 0OBEKTaM KUBOTHO-
r'0 MUpa, OXOTHUYBUM pecypcam u cpeze ux oburanus [9, 10].

B Pecniybnuke benapych 3a HapyleHHe 3aKOHOAATENbCTBA 00 0XOTE U OXOTHUYBEM XO3SHCTBE HACTY-
[Ia€T YTOJIOBHAS, aAMUHUCTPATHBHAS U WHAsl OTBETCTBEHHOCTH (11. 86 IIpaBui BeneHUsI OXOTHUYIBETO XO34H-
ctBa, 1. 112 [IpaBui 0XOTEHI).

AJMHMHUCTpAaTUBHAsI OTBETCTBEHHOCTH B c()epe OXOThI M OXOTHHYBETO XO3S5CTBA HACTYMAET 3a MPaBo-
HapYILIEeHHsI, COCTaBbl KOTOPBIX cucteMaTu3upoBanbl B Kogekce Pecniy6onmku Benapycs 00 agMuHucTpaTus-
HbIX TpaBoHapymeHusx oT 06.01.2021 r. Ne 91-3 (mamee — KoAlIl PB). KoAIl Pb mpenycmarpuBaer oTBeT-
CTBEHHOCTh 32 HapyllleHHE TPaBUII BEICHHUSI OXOTHUYLETO XO3SIMCTBA U OXOTHI (CT. 16.27), He pasrpaHUYUBasI
9TH JBa HANPaBJICHUs, B TOM YHCJIE:

— 0X0Ty 0€3 HaUIeXKalIero pa3penieHns, JH00 B 3aNpeIeHHbIX MECTaX, JIN00 B 3alpeTHOE BpeMsi, TH00
3aIlpeLICHHBIMU OPYyIUSIMH, JINOO 3alpelieHHbIMU CII0CO0aMu, TU00 B 3alpEILCHHBIE CPOKH;

— mepeMenieHne (TPaHCIIOPTHPOBKY) MO0 pa3AeiKy AUKHUX KUBOTHBIX, OTHOCAIINXCSA K 0OBEKTaM 0XO-
Tbl, B TOM 4YHCJ€ MOTUOIIMX, WM MX YacTed B CIydasx, 3alpelieHHBIX 3aKOHONATEIbHBIMH aKTaMH 00
OXpaHe U UCIIOJIb30BAHUH KUBOTHOTO MUPA;

— HapylICHUE TMOpPsIKa TUIAHUPOBAHUS U3BSATHS OXOTHHUYBMX >KUBOTHBIX HOPMHPYEMBIX BUAOB JIMOO
YCIOBUN BEAECHUS OXOTHUYBETO XO3SMCTBA M OXOThI, YCTAHOBJICHHBIX JJISl OXOTOXO3SMCTBEHHON 30HBI, U
IpyTHe.

Psin cocTaBoB, 3aKpeIuieHHBIX B JaHHOW CTaThe, MpEAyCMaTpUBAET YCHUIICHHE OTBETCTBEHHOCTH C yye-
TOM MOBTOPHOCTH COBEpPILICHHUS MPAaBOHAPYILICHUS! B TEUCHHE OJJHOTO rofia, HO 0e3 MPUMEHEHHUsT YTOJIOBHON
OTBETCTBEHHOCTH 3a AaHHbIE JesiHUsA. K TakuM OTHOCHTCS, HampuMmep, HapylLIeHHWe MpaBuil 0e30MacHOCTH
OXOTBI, JHOO HEBBINOJIHEHWE WM HEHAJAJeKalllee BBIIOJHEHUE PYKOBOAMTEJIEM OXOThI OOs3aHHOCTEH,
MPEeIyCMOTPEHHBIX MPaBUIaMHU BeJICHHS OXOTHHUYBETO XO3SIMCTBA M OXOTHI, JIMOO HEBBIOJHEHUE YYACTHU-
KOM OXOTbI 3aKOHHBIX YKa3aHUI PYKOBOIMTEINS OXOTHl M HEKOTOPBIE IpYTHE.

YTro0BHAs OTBETCTBEHHOCTh HACTYNAET B COOTBETCTBUM C YTOJOBHBIM KojiekcoM PecryOnuku bena-
pych (manee — YK PB) 3a cienyromue gesHus:

— He3akoHHas oxoTa (cT. 282 YK Pb);

— HE3aKOHHOE IepeMelleHne (TpaHCHOPTUPOBKA) WM pa3felika TUKUX KUBOTHBIX (cT. 282—1 YK PB)
[11; 39]. Dra craThs 1OMONHMIA HOPMBI 00 OTBETCTBEHHOCTH 32 HE3aKOHHYIO OXOTY JUIsl T€X CIyYaes, KOTaa
(haKT HE3aKOHHOW OXOTHI HE MOXKET OBITh JOCTOBEPHO YCTAHOBIIEH, HO UMEET MECTO HE3aKOHHOE HCIIONIb30-
BaHHUE MPOAYKIMH OXOTHI.

IIpu 3TOM 00s3aTENBPHBIM YCJIOBHEM HACTYIUIEHHUS! YTOJOBHOW OTBETCTBEHHOCTH SIBJISICTCS HaJHM4YHeE
KBaJTM(QHUIUPYIOIIUX MPHU3HAKOB JIAHHBIX MPECTYIUICHUH (TIOBTOPHOCTH, NMPUYMHEHHE yliepda B KPYIMHOM
pasmepe, MPUHAIIEKHOCTh JKUBOTHOTO K OXpaHsSEMbIM BHUJIaM, COBEpIICHUE JIEHCTBUI Ha 0cO00 OxpaHsie-
MBIX WJIM PaAMOAKTHBHO 3arpSA3HEHHBIX TEPPUTOPUSX, COBEPILICHNE ACSHU JIMLIOM, paHee CyIUMbIM 3a JaH-
HBIC MPECTYIUICHHS, JTHOO JOJDKHOCTHBIM JIMIIOM C MCIOJIB30BAaHHEM CBOHX CIYKEOHBIX MOTHOMOYHU U JIp.),
B IPOTUBHOM CITy4ae HAcTyMaeT aJJMHHUCTPATHBHASI OTBETCTBEHHOCTb.

I'pasicoancro-npasosaa omeemcmeennocms. OcoOOEHHOCTH BO3MELICHUS BpeAa, IPUUMHEHHOTO Hapy-
LIEHWEM 3aKOHOJATENbCTBA 00 0XOTE€ M OXOTHHYBEM XO3SICTBE, BBITEKAIOT W3 MHOrooOpasusi GopMm ero
nposiiieHust. B 1. 84 TIpaBun BeneHHss OXOTHHYBHETO XO3SICTBA YCTaHOBIIEHA 0OOIIasi HOpMa: Bpe, pUyH-
HEHHBIM OKpY)KaloLlel cpelie B pe3ysibTare HE3aKOHHOTO M3BATHS MM YHHUTOXCHHUS AUKHX KMBOTHBIX U
BPEIHOT'O BO3ACUCTBHS Ha cpelly UX OOMTaHUs, NOJICKUT BO3MELICHUIO JIUIIOM, IPUYUHMBLINM €0, B pa3-
Mepe, OTpeJIeIeHHOM TI0 TakcaM, yCTaHoBIIeHHbIM [Ipe3unentom Pecrybnuku Benapyck, a B ciiyyae HeBO3-
MOXKHOCTH WX TPUMEHEHHS — 10 (PaKTUYEeCKUM 3aTparaM Ha BOCCTAHOBJICHHWE HAPYIIEHHOTO COCTOSIHUS
OKpy’Karoleil cpelpl C y4eTOM NOHECEHHBIX YOBITKOB, B TOM 4YHCIIE YMYyLICHHOW BbIroApl. B Hacrosiee
BpeMs Takchl yTBep)k/ieHbl Yka3oMm [Ipesunenta Pecnybnuku benapyck ot 24.06.2008 r. Ne 348 «O Takcax
JUIsL ONpEeZIeTICHUsT pa3Mepa BO3MEICHHS Bpea, MPUUYUHEHHOT'0 OKPYXKAIOIIeH cpeliey B CelHalbHOM IpH-
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noxennn (IIpunoxenne Ne 12). Tem campIM NPOUCXOIUT CHCTEMAaTH3alMsg HOPM O BO3MEILEHHH Bpena
OKpY>KafoIIel cpelie ¥ OTAEIHHBIM MIPUPOIHBIM PECypcaM C BEIWICHEHHEM STHX HOPM M3 CIIEIHAILHOTO 3a-
KOHOJIaTeNIbCTBA 00 OXOTe W BEACHWH OXOTHHYBETO X03aicTBa. TpeOoBaHMI O BO3MENIEHUH Bpea, IPUIH-
HEHHOT'O OKpYXarolllel cpelie B pe3ybTaTe HE3aKOHHOTO M3bATHS WM YHHUTOKEHUS AUKUX KUBOTHBIX U
BPEIHOTO BO3ACHCTBUS HA Cpely MX OOWTaHWS, MPEIbIBISIIOTCS | OCHHCIIEKIINEl OXpaHbl )KHBOTHOTO U pac-
TUTENBHOTO MUpa, MuHnecxo3oM. HezakoHHO mOOBITas MPOAYKITUS OXOTHI U HCTIOJIb3yeMBIE TIPH 3TOM OpY-
JIsL OXOTHI MOJIIEXKAT 0053aTeIbHOMY H3bATHUIO, 8 IPU HEBO3MOXHOCTH U3BSITUS IPOIYKIMU OXOTHI B3BICKHU-
BaeTCs UX CTOMMOCTH B TIOPSJKE M pa3Mepax, YCTaHOBJICHHBIX 3aKOHOAaTeNbCTBOM (1. 116 [IpaBun BeneHus
OXOTHHYBETO XO3HCTBA).

I'maBoit 11 IlpaBun 0XOTHl YCTAaHOBJIEH NOPSAOK MPUMEHEHHS CIIEIMATFHON Mephl OTBETCTBEHHOCTH B
BUJIC JIUILIEHUsSI TpaBa OXOTHI B Cly4Yae BbISIBICHHSA (AKTOB HapyIICHHs JHIIOM YCTaHOBJICHHBIX MpPaBUI H
MpUYUHEHHs yiepba )KHBOTHOMY MHPY, a TakKe IpY MPUMEHEHHH K BHHOBHOMY aIMHUHUCTPATHBHOMN HITH
YTOJIOBHOM OTBETCTBEHHOCTH.

B PecnyOnuke KazaxcTtan 3a HapylieHUs] 3aKOHOAaTEILCTBAa 00 OXOTE M BEICHHH OXOTHHUYBETr0 XO35H-
CTBa YCTaHOBJIEHA aJJMUHHUCTPATUBHAS, YTOJIOBHAs U TPaKAaHCKO-TIPABOBAasi OTBETCTBEHHOCTb.

Aomunucmpamusnas omeemcmeennocms. B Konekce Pecrybnukn Kazaxcran 00 aqMUHHCTPaTHBHBIX
npaBoHapyiieHusx ot 05.07.2014 r. (nanee — KoAIl PK) comeprkarcs 1Be cTaThu 10 HHTEPECYIONIEMY HAC
Bompocy: ctatbs 382 «Hapymenne TpeboBaHui TOTB30BaHHS KHBOTHBIM MUPOM U TIPABHJI OXOTBD) U CTAThsI
385 «HapymieHue npaBuiI BeACHH OXOTHUYBETO XO3sHCTBay [12].

Hapymenne mpaBuir 0XoTsl BIEYET MpenynpekIeHue win mrpad Ha (HU3HUECKUX I — B pazMepe
MSITH, Ha CYOBEKTOB MaJloro MpeANpPUHUMATEILCTBA — B pa3Mepe ABAIATH ISATH, Ha CYObEKTOB CPEIHETrO
MIPEeNPUHUMATENBCTBA — B pa3Mepe MATHAECATH, Ha CyOBEKTOB KPYIHOTO IPEINPHHUMATENHCTBA — B
pa3Mepe cTa MeCIYHBIX pacueTHBIX mokasarenei (4. 1 ct. 382 KoAll PK).

B 4. 2 cr. 382 KoAlIl PK nmpeaycMoTpeHa OTBETCTBEHHOCTD 3a MTOBTOPHOE HapyIICHHUE, COBEPIIICHHOE B
TEYeHHUE rojia Mocjie HATOKEHHs aJMIHUCTPATUBHOTO B3bICKaHUs, — MITpad Ha PU3NUECKUX JIUI] B pazMepe
MATHA/INATH, Ha CYOBEKTOB MaJIOTO MPEAIPUHUMATEIHCTBA — B pa3Mepe IEeCTUACCATH ISTH, Ha CYObEKTOB
CpeAHEro MpeAlpPHHUMATENBCTBA — B Pa3Mepe CTa, Ha CyOBbEKTOB KPYIHOTO MpeNNpUHUMATEILCTBA — B
pasMepe IBYXCOT MECSYHBIX PacueTHBIX IMOKa3areiel Jubo JMIIeHHe TpaBa 0XOThl Ha CPOK JO JIBYX JIET, C
KoH(UCKanueil opyanii JOOBIBaHUS XKUBOTHBIX, TPAHCIIOPTHBIX CPEICTB W MHBIX MPEIMETOB, SBUBIINXCS
OpYyZINEM COBEPILIEHUS YKa3aHHOTO HAPYIICHHUSI.

YacTeio 3 3TOM CcTaThU MpeTyCMOTPEHA OTBETCTBEHHOCTh 32 HAPYILIEHUsI PABUJI OXOThI, COBEpIIICHHbIE
Ha 0CO00 OXpaHSEMBIX TPUPOIHBIX TEPPUTOPHUAK. AIMUHUCTPATHBHBIM B3BICKAHHEM 3]I€Ch BBICTYIAeT
mrpad Ha QU3MUECKUX JUIl — B pa3Mepe CEMUIECITH, Ha CyOBEKTOB Majoro NpeAnpuHAMATEIhCTBA — B
pasMmepe cra JecsiTH, Ha CyOBEKTOB CpPEIHEro MpeIPUHAMATENLCTBA — B pa3Mepe CTa MSATHIECITH, Ha
CyOBEKTOB KPYITHOTO TPEANPUHUMATENHECTBA — B pa3Mepe OJJHOM THICSYM MECSUHBIX PAaCUETHBIX MOKa3are-
nelt 0o JHIIeHNe TpaBa OXOTHI Ha CPOK JI0 IBYX JIET, C KOH(PUCKAINEH MPeaAMETOB U (W) OpyIus aJMu-
HUCTPATUBHOTO ITPABOHAPYIICHUSI.

Crates 385 KoAlIl PK «Hapymienne npaBuil BeieHHS OXOTHUYBETO X03HCTBay B 4. 1 mpeaycmaTpuBa-
€T OTBETCTBEHHOCTh 32 HapYIICHNE MPABIII BEJICHHSI OXOTHUYBETO XO3SHUCTBA, €CIH 3TO ICUCTBUE HE COJEp-
JKUT TIPU3HAKOB YTOJIOBHO HAKa3yeMOro JIETHUS U COBEPIIICHO B BUJIE:

1) HE3aKOHHOTO OTPaHUYEHHUS TTOCEIICHN OXOTHUYBHX YT OIHIA;

2) mpUMEHEHUS 3alpeIIeHHBIX BUI0B, CIIOCOOOB U CPOKOB OXOTHI;

3) HeobOecrieueHHsT OpraHU3aIMK OXPaHbI, BOCIIPOU3BOJICTBA U TOJ30BaHMS KUBOTHHIM MHUPOM Ha 3a-
KPETUICHHBIX OXOTHUYBUX YTOJIbsIX.

Takue JestHUs BIEKYT mTpad Ha PU3MUECKHX JIUI — B pa3Mepe TPeX, Ha JOIDKHOCTHBIX JIHIL M CyObeK-
TOB MaJIOTO MPEIITPUHAMATEILCTBA — B pa3Mepe JecsITd, Ha CyOBEKTOB CPEAHET0 MPeIPUHUMATEECTBA —
B pa3Mepe JBaJlaTH, Ha CYyObEKTOB KPYIMHOTO NPEANPHHUMATENBCTBA — B Pa3Mepe MATHAECITH MECSYHBIX
pacueTHBIX MOKa3aTeseH.

3a aHAJIOTHYHBIE IEHCTBHUS, COBEPLICHHBIE TPH U 00JIee pa3a B TEUEHHE OJHOIO T0/1a OCIE HAIOKEHHUS
aJMMHHCTPATUBHOI'O B3BICKAHUS, €CIIM 3TO JIEHCTBUE HE COAEPIKUT NMPU3HAKOB YTOJIOBHO HaKa3yeMoro jaed-
HUS, IpUMeHseTcs mrpad: Ha GU3NYECKUX JIUI] — B pa3Mepe IISITH, Ha JODKHOCTHBIX JIUI, CYOBEKTOB Ma-
JIOTO TIPEeNITPUHUMATENIFCTBA — B pa3Mepe ABaALATH, HA CYObEKTOB CPEIHETO MPEeaIpUHUMATEFCTBA — B
pasmepe copoka, Ha CyOBEKTOB KPYIHOTO MPEeANpHHUMATENILCTBA — B pa3Mepe cTa MECSYHBIX PacUeTHBIX
MoKazaTenei 1100 JHIIeHNEe MpaBa BeIeHUS] OXOTHUYBETr0 X03UCTBA (4. 2).
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Yeonosuas omeemcmeennocmo. B YromnosaoM konekce Pecriyomuku Kazaxcran (manee — YK PK) co-
nepxkures crathsa 337 «HezakonHas oxoTa», B KOTOpyro B KoHIE 2019 1. ObUTH BHECEHBI ITOMPABKH, CYIIIS-
CTBEHHO y)KECTOYAIOIIKe HaKa3aHWe 33 HE3aKOHHYIO 0XOTY, — CYMMBI ITpadoB moBsiieHs! B 18—20 pa3 (4.
1, 2), yBelIMYEeHbI CPOKU OTPAHUYCHUS WX JTUIIeHHUs cBoOoAb! (4. 1, 4). Takxke Obula H3MEHEHa CTPYKTypa
CTaThH: COACPKAHUE €€ YaCTH 3 YaCTUYHO TIEPEHECEHO B YacTh 4, a 9acTh 4 cTana JacTeio 6. B mociemHioro
OBbUI BKJIFOYEH HOBBIM KBATM(QULUUPYIOMUI IPU3HAK — COBEPLICHUE HE3aKOHHOM OXOTHI JIUIIOM, JIMIIEHHBIM
MpaBa 3aHUMAaThCSI OXOTOW 10 BCTYNHBIIEMY B 3aKOHHYIO CHITY IPUTOBOPY CyJa.

ITon He3akOHHOW OXOTOW MOHUMAETCS BBICICKHMBaHHE, IMpECieoBaHHEe U JOObIYa OOBEKTOB OXOTHI
«0e3 HaJuIeKallero Ha TO pa3pelleHusl MIK B 3alPeIIeHHOE BPeMsl, I HeIO3BOJICHHBIX MECTAX, WIN HEJl03-
BOJICHHBIMH OPYAUSMH 1 criocobamm» [13; 282].

B Kazaxcrane yrojgoBHoe mpeciefoBaHHE HAYWHAETCs MO (akTy HE3aKOHHOW OXOTHI (B TOM YHUCIE C
IIPUMEHEHUEM OI'HECTPEJIBHOI0, THEBMAaTHUECKOI'0, METATEILHOI0, XOJIOJHOIO OPYXHS, JPYTUX BUJIOB OpPY-
i 100BIBaHus, cOOaK, JOBYMX XUIIHBIX HTHIL, BEPXOBOTO, I'y>KEBOI'O TPAHCIIOPTA) C IPUUYMHEHNEM 3HAUHU-
TENBHOTO yiepOa JTUO0 B3PHIBUATHIX YCTPOWCTB MJIM MHBIX CPEICTB MAacCOBOIO YHHUUTOXCHHUS KHUBOTHBIX,
aBHa-, aBTO-, MOTOTPAHCIIOPTHBIX CPENICTB, B TOM YHCJIE CHETOXOJHOM TEXHUKH, THO0 MaTIOMEPHBIX CyJIOB.

Kammummpyromumu npusaakamu 1o ct. 337 YK PK sBisrorcs:

1) HEOAHOKPATHOCTh COBEPILCHUS JCSHUIA;

2) COBEpILCHUE MPECTYIUICHHS TPYIIION JIKIL JIMOO IPYIIION JIUIL 1O TPEIBAPUTEIILHOMY CTOBOPY;

3) coBepieHHE AeSHUS HAa 0CO00 OXPaHIEMbIX MPUPOIHBIX TEPPUTOPHUSIX HIIH TEPPUTOPHSX C UPE3BbI-
YalHOM 9KOJIOTMYECKON CUTyalueH;

4) B OTHOIICHHH PEAKUX M HAXOMAIIMXCS MOJ YrPO30H MCUS3HOBCHHS BHIOB JKHBOTHBIX, a TAKKE JKH-
BOTHBIX, HAa KOTOPBIX BBEZEH 3allpeT Ha M10Jb30BAHUE;

5) JIMIIOM C HCTIOJIb30BaHKEM CBOETO CITY)KEOHOTO MOJIOKCHHUS;

6) ¢ npUYMHEHHEM KPYITHOTO yIiepoa,

7) TPeCTYIHOMW TPYIIION;

8) ¢ mpuunHEeHHEM 0C000 KPYITHOTO yIepoOa;

9) nuIOM, JUIICHHBIM NPaBa 3aHUMAThCSI OXOTOMH MO BCTYNHUBIIEMY B 3aKOHHYIO CHITY IPUTOBOPY Cyaa
[14].

Hakazanust sSBISIFOTCS BapUaTUBHBIMU: ITpad), WCIpaBHTENbHBIE PaOOTHI, OOIIECTBEHHBIE PaOOTHI,
OrpaHHYEHHE CBOOOJBI, JHUIICHHE CBOOOABI C KOH(HMCKauuell MMyIIecTBa, ¢ JHUIICHUEM IpaBa 3aHUMATh
OTIpe/IeNICHHBIC TOJDKHOCTH M 3aHUMAThCSI OIPEIeICHHOM JIesITebHOCThI0. MaKCHUMaNbHBIA CPOK OTpaHu-
YEHUS, JTUILIEHNSI CBOOOBI 32 HE3aKOHHYIO OXOTY — JIECSIT JIET.

I'paskgaHCKO-TIpaBOBasi OTBETCTBEHHOCTh HACTYINAET B CiIydae MPUIMHEHHS yiiepOa KMBOTHOMY MHpY.
3nech Takke JEHCTBYET CrielUalbHOE 3aKOHOATENbCTBO — MPEAYCMOTPEHBI CIIeIMaIbHbIe TAKCHl U METO-
kK. B wacTtHOCTH, pa3smep Bo3MelieHus yuiepda onpenaensercs no [Ipukasy u.0. MUHHCTpa CEIbCKOTO XO-
3siicTBa PK «O0 yTBepkaeHUHN pa3MepoB BO3MEIICHUs Bpelaa, NPUUMHEHHOTO HapylIEeHHeM 3aKOHOAATelb-
ctBa Pecriy6iinku Kaszaxcran B 00macTi oxpaHbl, BOCHPOM3BOACTBA U UCIIOJIb30BAaHHSA JKUBOTHOI'O MUPa» OT
27 despans 2015 r. Ne 18-03/158 [15].

Pesynvmameor

CpaBHUTENBHO-IIPABOBOM aHAIN3 HOPM O IOPHINYECKON OTBETCTBEHHOCTH 3a HapyLIEHHE IIPABHI 0XO-
TbI, HE3aKOHHYIO OXOTY, 3aKpEeIJIeHHbIX B 3aKoHOAaTenbcTBe Poccun, benapycu u Kazaxcrana, mokasai, 4ro
B HacrosIee Bpems B TuX rocyaapcrBax EADC HabmomaioTcs OAMHAKOBBIE TCHICHIINN B Pa3BUTHH JIaH-
HBIX HOPM: NpPHUMEHSETCS 0OlIas TEPMHUHOJOTHA («HE3aKOHHAS 0XO0Ta», «HapyLIEHHE NPaBHJI OXOTHD»,
«OXOTHHYBE XO3SIMCTBOY), YCTAHOBIIEHBI CXOHBIE MEXAaHU3MBI ITPABOBOTO PETYIUPOBAHMS OTHOIIECHHH, BO3-
HUKAIOIIUX B CBA3M C pealiu3allueil I0puaAnYecKod OTBETCTBEHHOCTH 3a HapyIIEHHE IMPaBHJI OXOTHI, HE3a-
KOHHYIO OXOTy (HaJIM4M€ yroJOBHOW, aJMUHHCTPATUBHOM, Ipa)KIaHCKO-TIPAaBOBO OTBETCTBEHHOCTH; INPH-
MEHEHHE TAKC U CNIEHUAIBHBIX METOJUK NPU OINPEIEIEHNN Pa3MEPOB IPUIMHEHHOTO Bpea )KUBOTHOMY MH-
py; cUCTeMa HaKa3aHHH).

B gactHOCTH, B KauecTBe aJIMUHUCTPATHUBHBIX B3BICKAaHUHA MPUMEHSIOTCS aJJMUHUCTPATUBHBIN Tpad,
KOH(HCKALUS OpYIUi COBEPIICHHUS MTPaBOHAPYIICHUS M AOOBIUHN, IOJTYYEHHOH ¢ HapyIIEHHEeM MpaBHil 0XO-
ThL, JINIICHUE CHENUAILHOTO TpaBa, MPEA0CTaBICHHOTO (PU3NUECKOMY JIHILY.

Paznuuuns nposBistoTes:

1) B rpynmnupoBKe cocTaBoB npaBoHapymieHuil. Tak, B mo KoAIl P® cocras HapymieHHs paBHI OXOTHI
CTPYNIINPOBAH B OJHOM CTaThe C HApyIIEHHUEM IPABWI, PETIAMEHTHUPYIOUINX PHIOOIOBCTBO M JIPYTHE BUIBI
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MOJIb30BaHUsI 00BEKTaMH KUBOTHOTO Mupa. B PecnyOnuke Benapych — B oHOH cTaThe comepikarcsi Hapy-
LIEHUE NPAaBUJ BEJCHUS OXOTHUYBErO XO03siCTBA M HapylleHue npaBuil oxoTsl. B Kazaxcrane — Hapymie-
HUe TpeOOBaHUH MOJIb30BAHUS )KMBOTHBIM MHUPOM U IIPAaBUJI OXOTHl U HapYyLICHHUE IIPABUJ BEACHUS OXOTHH-
YBEro XO35AHCTBA BBIETICHBI B IB€ OTJEJIBHBIE CAMOCTOSITEIbHBIE CTAThU;

2) B OTNOJIHUTEJIBbHBIX MPU3HAKAX, MMO3BOJISIOIIMX OTHECTH HEKOTOPbIC MPABOHAPYIICHUS K aJMHHU-
ctpatuBHBIM. Tak, KoAIl P® ycraHoBieHa OTBETCTBEHHOCTH 3a MOOBIUY BHIOB YKHBOTHBIX, 3aHECEHHBIX B
Kpacnyro kaury Poccuiickoit denepaunu mubo oxpaHseMbIX MEXIyHApPOAHBIMU ToroBopamu, B Kazaxcrane
K aJJMHHUCTPATUBHBIM TPAaBOHAPYILICHUSM OTHOCSTCS HapyIIEHHs MPaBUJI OXOTHI, COBEpPIICHHBIE Ha 0C000
OXpaHseMbIX MPUPOAHBIX TEPPUTOPHUAX, B bemapycu — nepemenienne (TpaHCHOPTUPOBKA) JUOO0 pasmesnka
IUKHUX )KUBOTHBIX, OTHOCSIIIUXCS K 0OBEKTaM OXOThI, B TOM YHCJI€ HOIHOIINX, MM UX 9acTel;

3) B ycTaHOBJICHUH pa3Mepa yiiepOa, MPUYNHEHHOTO YKHUBOTHOMY MHPY, SIBISIOIIEIOCS «BOAOpa3Jie-
JIOM» JJIS YCTAaHOBJICHUS YTOJOBHOW MO0 aJMHHHUCTPATHBHON OTBETCTBEeHHOCTH. Tak, B Kazaxcrane yro-
JIOBHO HaKa3yeMOH SIBIISIETCS HE3aKOHHAS 0XO0Ta, MPUYMHMBINAS 3HAYUTEIHHBIN yiiep0, a B bemapycu u Poc-
CHH — KPYIHBIN ymepo;

4) B KBATM(DUIMPYIOIUX MPU3HAKAX YKOJIOTHUECKUX MPECTYIUICHHH, CBA3aHHBIX C COBEPIICHHEM He3a-
KOHHOW OXOTHI B OTPENEJIeHHbIX MecTaX. Tak, B PD k TakuM KBaMH(OUIUPYIOMINM HpU3HAKaM OTHOCSTCS
COBEpILECHHE HE3aKOHHOW OXOTHI Ha 0CO00 OXpaHsSeMO# MPUPOJHON TEPPUTOPUH JIMOO B 30HE HKOJIOTHYE-
CKOTO OE/ICTBHSI MJIM B 30HE UPE3BBIUANHON 3K0OIOTHYecKoi cutyanun, B Kazaxcrane — Ha 0oco0o oxpanse-
MO IPUPOTHON TeppUTOPHH JHOO0 30HE UPE3BEIYafHON IKOIOTUIECKON CUTyalnd, B benapycn yka3zaHbl «Ha
TEPPUTOPHH 3ANOBEIHMKA, HALIMOHAJIHHOIO MAapKa, 3aKa3HHKa, Ha TEPPUTOPHAX, HOABEPILIMXCS Paguoak-
THBHOMY 3arps3HEHUIO, TJIe YCTAaHOBJIEH KOHTPOJIBHO-TIPOITYCKHON PEXKUM»;

5) B cTeneHu OOIIECTBEHHOW OMACHOCTH KBATU(HUIIMPOBAHHBIX COCTABOB 3KOJOTHUECKUX MPECTYILIC-
Huil. Eciiu B Poccun Gonee Tspkenoe HakaszaHue MPEIyCMOTPEHO ISl JIML, COBEPLIMBIINX HE3aKOHHYIO 0XO-
Ty C HCIIOJIb30BAHUEM CBOETO CITY>KEOHOTO TMOJIOKEHHMS, THOO0 TPYIIION JIUII IO MPEeIBAPUTEILHOMY CTOBOPY
WJIM OPraHU30BaHHON TPYNIOHN MO0 MPUYMHUBIIYIO0 0c000 KpyHHbIHA yiepo (4. 2 cT. 258 YK P®), To B be-
Japycu B OTIENbHBII COCTAaB BbIAC/ICHA HE3aKOHHAsi 0X0Ta, COBEPLICHHAs! JIMLIOM, paHee CyIUMBbIM 3a He3a-
KOHHYIO OXOTYy HWJIM 32 HE3aKOHHOE IMepeMelleHne (TpaHCIOPTHPOBKA) WIH pa3fesKy AUKUX >KUBOTHBIX, a
TaKXXe COBEPILICHHAS JODKHOCTHBIM JIMIIOM C HMCIOJB30BAaHHEM CBOMX CIY)KEOHBIX MOJHOMOYMH (4. 3 CT.
282 YK Pb). Emie Oonee TSDKKHM MPECTYIUIEHHEM CUUTAETCS, KaK HU CTPaHHO, HE3aKOHHAsl 0X0Ta, COBEp-
LICHHAs] C UCIOJIb30BAaHUEM MEXaHHYECKOI0 HAa3eMHOI'0, BOJHOIO WJIM BO3AYIIHOTO TPAHCIOPTHOTO Cpea-
ctBa (4. 4 ct. 282 YK PB). B YK PK u B YK P® cocTaB Takoro npectyIuieHus: COACPKHUTCSA B 4. 1 aHaso-
TUYHOU CTaThU.

Haubonee cypoBast OTBETCTBEHHOCTh 32 HE3aKOHHYIO OXOTY npenycMorpeHa B Kazaxcrane. 31ech B CT.
337 YK PK npenycMoTpeHO miecTh yacTel aHaJIOTWYHON CTAaThU (4.5 MCKIIOUEHA), B KaXKIOW M3 KOTOPBIX
OoJiee IeTaTbHO MPOTNHMCAHBI COCTABBI HE3aKOHHON OXOTHI, 4 YTOJIOBHOE HaKa3aHHe 332 HEKOTOpHIC SBIISETCS
6onee xectkuM (1o 4. 6 ct. 337 YK PK mpexycmorpeno numieHre cBOOOBI HA CPOK OT MIECTH JO0 AECATH
JeT, ¢ KOH(UCKael UMYIIECTBa, C JIMIICHUEM IIpaBa 3aHUMAaTh OIpe/Ie/ICHHbIE JODKHOCTH WM 3aHUMAaTh-
Cs1 OIIPEIETICHHO e TeNFHOCTHIO HA CPOK JI0 JIECSATH JIET).

Buisoowi

Kpartkoe ncciiegoBanue HOpM O IOPUIMYECKOH OTBETCTBEHHOCTH 3a HapyLICHHE IPaBUJI OXOTHI, He3a-
KOHHYIO OXOTy, ycTaHOBJIeHHbIX B Poccuu, benapycu un Kazaxcrane, nokasano, 4To B 3aKOHOJATEIbCTBE
3THX TPEX TOCYAApCTB €CTh BOZMOXKHOCTH JJISl IPUMEHEHHS TTOJI0KHUTEIHHOIO OIBITA MPABOBOTO PETYIHNPO-
BaHUs IOPUANYECKOI OTBETCTBEHHOCTH 32 HApYIICHUE NPABHJI OXOThI, HE3aKOHHYIO OXOTY U COBEPILIEHCTBO-
BaHHUS COOTBETCTBYIOIINX HOPM.

B wactHocTh, 1t Poccun Oyner monesen onbiT Kazaxcrana u benapycu, B KoAIl koTopsix comepxuT-
csl TakoW cocTaB aAMHUHUCTPATUBHOTIO IPAaBOHAPYLICHUs, KaK HE3aKOHHOe oOpamieHue (IepeMelieHue,
TPaHCHOPTHUPOBKA) TUKUX KUBOTHBIX, OTHOCSIIMXCS K 00BEKTaM OXOTHI, X YacTel. A Il 3TUX ABYX CTpaH
WHTepeceH onbIT Poccnn — Korja ¢ BUHOBHBIX, IOMHUMO YIIepOa, MPUYNHEHHOTO HE3aKOHHBIM TOOBIBAHHEM
3Bepei U NTHUL, MOJJICKHUT B3bICKAHUIO KaK HEOCHOBATEJIbHOE 00OTaIlleHNE, a TAKKe U CTOMMOCTh HE3aKOHHO
JOOBITON MPOAYKIUH — MsICa, IIKYPHI H T.II.
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Peceiine, berapych xone Kazakcranaa aHIIBUIBIK TypPaJibl
3aHHAMAHBbI 0Y3FaHbI YIIIH 3aH/bI )KayanKepUIiIiK

Maxkamaga EADO-Fa kipeTiH yII MeMiIeKeTTe OeNTiNeHIeH aH aynay, 3aHCBI3 aH ayllay epekelepiH Oy3raHbI
YIIiH 3aH[bI JKayanKepIIuTiK Typajdbl HopMalapAbl KEIIeH/i 3epTTeYAiH HOTHKeIepi OepinreH. KapacTeipsi-
JIBIN OTHIPFAH MACEJICHIH O3CKTiNiri aH ayjay epexenepiH Oy3raHbl YIIiH 3aH[bI )KayanKepIIiTiKTiH TeopHs-
JIBIK aCHEKTINePiH KeTUipy KaKeTTUTINIMEH, 3aHChI3 aH aylayAblH JYPbIC capajaHybIMEH, aH ayliay epexe-
JIepiH JKoHE KYKBIK OY3YIIBUIBIKTapIbIH apaiac KypamaapblH Oy3yMeH OaiiiaHbIcThl. Byi 3epTreyaiH Herisri
MaKCaThl OCHI cajla[laFbl KYKBIKTBIK PETTEYIiH YKCac, CalbICTBIPMalIbl TETIKTepiH Oenriney, apOip MemiekeTTe
JKayarKepIIiTiK HopMallapblH KYPY €peKIIeNIiKTepiH aHbIKTay, 3aHHAMAHbI ©3apa YIJIeCTipy xkoHe 0ipi3aeHi-
Py K2KETTUIIriH HETi3AeHTIH OpTaK FRUIBIMH KOHE JOKTPHHAIBIK Ko3KapacTapbl KalsmTacTepy. Kasipri ya-
kbiTTa Peceiine, benapyccusina xone Kazakcranma ykcac 3aHHaMa KOJAAHBICTA, YHISCTIPUITeH KYKBIKTBIK
HOpMaJiap MeH TePMHHOJIOTH MaiilallaHbUIazIbl, aH ayJiay epexenepin Oy3FaHbl, 3aHCHI3 aH aynay YIIiH 3aH-
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bl XKayaIrKepLITIKTI X&Ky3ere acblpyra 0aiIaHbICThI TYbIHAAWTBIH KaThIHACTAPAbI KYKBIKTBIK PETTEYAiH yKcac
TeTikTepi OenrijieHe i AereH TyKbIppiMaap HerizgenreH. COHbBIMEH KaTtap, SKIMILIIK KHE KbUIMBICTBIK XKa-
YaIKepIIUTiKTI Oenriney Ke3inae aibIpMalIbUTBIKTap aHBIKTAABI, HOpMaIap sl KYPyABbIH OH ToxipuOeci aTam
OTiNi XKOHE OHBI 6acKa MEMIICKETTEpE KOJIJaHy YChIHBUIIBL.

Kinm ce3dep: oKIMIIIJIK ayanKepUIUTK, a3aMaTTHIK-KYKBIKTBIK JKayarKepIIiniK, Eypasnsuiblk s5KoHOMHKa-
JBIK OZIaK, aHIIBUIBIK epexernepiH Oy3y, 3aHCHI3 aH aynay, jkaHyapiap AYHHECIHIH oOBeKTiepi, aHIIBUIBIK
pecypcTap, aHIIBUIBIK aTKANTap, aHMIBUIBIK epeskeNiepiH Oy3raHbl YIIIH 3aHJIbI JKayallKepIIiiK, 3aHCHI3 aH-
LIBUTBIK, KBUIMBICTBIK JKayarKepUIiTiK.

A.A. Mukasheva, D.M. Gorokhov, N.A. Shingel

Legal liability for violation of hunting legislation in Russia, Belarus and Kazakhstan

The article presents the results of a comprehensive study of the norms on legal liability for violation
of the rules of hunting, illegal hunting, established in the three states of the EAEU. The relevance of
the issue under consideration is due to the need to improve the theoretical aspects of legal liability for
violation of hunting rules, illegal hunting, problems of proper qualification of illegal hunting, viola-
tions of hunting rules and related offenses. The main purpose of this study is to establish similar,
comparable mechanisms of legal regulation in this area, to identify the specifics of the construction of
liability rules in each state, to form common scientific and doctrinal views that justify the need for
harmonization and unification of legislation. Conclusions are drawn that currently in Russia, Belarus
and Kazakhstan similar legislation is in force, harmonized legal norms and terminology are applied,
similar mechanisms of legal regulation of relations arising in connection with the implementation of
legal liability for violation of hunting rules, illegal hunting are established. At the same time, differ-
ences are highlighted in establishing administrative and criminal liability, positive experience in
building norms is noted, and its application in other states is proposed.

Keywords: administrative responsibility, civil liability, Eurasian Economic Union, violation of hunt-
ing rules, illegal hunting, wildlife objects, hunting resources, hunting grounds, legal liability for viola-
tion of hunting rules, illegal hunting, criminal liability.
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On the issue of the “ecological corridor” concept

The following scientific paper explores the issue of defining the concept of ecological corridor as a means of
protecting Special Protected Natural Areas (SPNA) and objects of the State Nature Reserve Fund (SNRF).
The statutory definition given in Paragraph 22 of Article 1 of the Law of the Republic of Kazakhstan “On
Special Protected Natural Areas” (hereinafter referred to as the SPNA Law) does not accurately reflect the es-
sence and features of ecological corridors, or their main purpose. A number of legislative rules on environ-
mental corridors contained in Article 81 of the SPNA Law and relevant resolutions of the Government of the
Republic of Kazakhstan require adjustments as well. The paper gives a brief historical overview of the devel-
opment of rules on ecological corridors within the environmental legislation of the Republic of Kazakhstan,
as well as the process of establishing ecological corridors. The study has revealed very little attention paid
both in Kazakhstan’s legislation and legal science to the definition of the concept of ecological corridor.
Meanwhile internationally, based on the spatial culture model Patch-Corridor-Matrix by scientists R. Forman
and M. Gaudron, they are explored in a whole multitude of scientific papers and separate regulatory legal acts
(e.g., in the Kyrgyz Republic). The issues of establishing ecological corridors have been elaborated only in a
few studies by landscape ecology and geoecology reps. Based on the analysis of the provisions of the EC RK,
the SPNA Law, and other sources of Kazakhstan and foreign law, as well as scientific approaches to the is-
sues of defining and establishing ecological corridors, terminology of landscape ecology and recommenda-
tions have been developed to improve Paragraph 22 of Article 1, Paragraphs 1 and 2 of Article 81 of the
SPNA Law, as well as to develop new regulatory legal acts.

Keywords: reserve core, landscape ecology, matrix, objects of the State Nature Reserve Fund, special protect-
ed natural areas, natural complexes, patch, Ecological Code of the Republic of Kazakhstan, ecological net-
work, ecological corridor.

Introduction

Both the state and society have been ordered legislative and regulatory protection of national parks and
other natural resources of Kazakhstan in the Message of the Head of State K. Tokayev to the people of Ka-
zakhstan “Kazakhstan in a New Reality: Time for Action” (September 1%, 2020) [1].

However, long before that, an appropriate regulatory framework has been formed in Kazakhstan and
certain experience in protection of SPNAs and SNRF was accumulated, starting with the development of the
first acts on nature reserves and ending with a more extensive list of SPNAs of various types and categories
and highlighting the concepts of State Nature Reserve Fund and objects of State Nature Reserve Fund.

Concurrently, the conceptual apparatus of the SPNA and SNRF Institute requires amendments in con-
nection with the transformation of relations for the protection of natural objects and complexes as in transi-
tioning from conservative nature protection with the establishment of a special protection regime for individ-
ual natural complexes to multidimensional, spatial, and network type of protection.

The emergence of the concepts of ecological network and ecological corridor in the environmental leg-
islation of the Republic of Kazakhstan requires their careful study, since the specialized literature shows an
ambiguous approach to their interpretation.

This issue has practically not been addressed in domestic legal literature unless within the framework of
landscape ecology and geoecology, while there are few comprehensive monographic studies [2; 112]. Disser-
tation studies on jurisprudence only mention the concept of ecological corridor [3; 71] and do not describe its
legal essence, features, and legal regime. Incidentally, we see a gap in Kazakhstan’s legal research [4; 112—
113].

The post-Soviet countries pay more attention to this issue, although again within the framework of natu-
ral sciences. [5; 18].

*Corresponding author’s e-mail: aminad13@yandex.ru

68 BecTHuk KaparaHgmMHCKOro yHusepcureTa



On the issue of the «ecological corridor» concept

Consequently, the selected issue appears relevant and is caused by insufficiency of elaboration in re-

search or schools of lawyer theory, or in the legislative provisions.

The purpose of this study is to analyze legislation regulating the concept of ecological corridor, to identi-
fy problematic issues of its legal regulation, to develop corresponding recommendations and proposals.

The following tasks serve to achieve the goal:

- Analyze national legislation on legal regulation of ecological corridors,

- Define the concept of ecological corridor, and

- Develop recommendations and proposals for improving the legislation of the Republic of Kazakhstan
in this part.

The object of the study is the concept of ecological corridor.

The subject of the study is the legislation regulating the relations arising in the process of a network ap-
proach to the protection of SPNA and SNRF, as well as scientific research in the studied area.

Methods and Materials

The following general scientific methods were used for the study: analysis, synthesis, comparative le-
gal, logical, systemic, historical, and legal methods.

Most notably, the method of legal analysis has been applied to the normative legal acts of the Republic
of Kazakhstan and the norms of law; comparative legal analysis has been used to compare the concept of
ecological corridor under the legislation of the post-Soviet countries (Russia, Belarus, Kyrgyzstan and Tajik-
istan); analysis and synthesis have been used to determine the relationship between the concepts of ecologi-
cal network and ecological corridor; and historical and legal method proved successful in highlighting the
process of legislative consolidation and establishing of ecological corridors in the Republic of Kazakhstan.

The research used the following materials:

- Scientific literature: dissertations and abstracts (D.T. Niyazgulov, Zh.K. Rysbekova, A.S. Tabelinova),
articles (O.V. Ruleva, A.S. Rulev, E.M. Panchenko, A.G. Dyukarev, etc.), both in jurisprudence and in geo-
graphical, environmental sciences,

- Landscape textbooks (G.A. Demidenko, A.l. Safonov),

- Mass media articles and reviews, and

- Laws and subordinate regulatory legal acts.

Results and discussion

The results of the study are as follows:

- The conclusion on insufficient legal support of the institute of ecological network in terms of its ele-
ment, the ecological corridor,

- Identification of a gap in legal research and theoretical schools of law on the definition of ecological
corridor,

- Author’s revision of the definition of ecological corridor,

- A proposal to make additions and amendments to Paragraph 22 of Article 1, Paragraphs 1 and 2 of Ar-
ticle 81 of the SPNA Law, and

- Recommendations on expanding the content of resolutions of the Government of the Republic of Ka-
zakhstan and local executive bodies on ecological corridors or adopting independent provisions on them fol-
lowing the examples set by other states.

The definition of ecological corridor has been first enshrined at the legislative level in the Law of the
Republic of Kazakhstan “On Special Protected Natural Territories” of July 7", 2006 (hereinafter referred to
as the SPNA Law); however, the Kazakhstan legislation would mention it even earlier.

Indicatively, the Concept of Development and Placement of Special Protected Natural Areas of the Re-
public of Kazakhstan until 2030 has stated that the development of a network of protected areas is imple-
mented on the basis of one of the theoretical provisions of landscape ecology, namely, the one about nodes
(cores) and corridors. However, this regulatory legal act does not list the corridors as green.

More specific on the issue was the Program for the Development of the System of Specially Protected
Natural Areas of the Republic of Kazakhstan for 2007—2009. It indicates nature reserves and national parks
as “protected cores” “interconnected by areas with less strict protection (nature sanctuaries, conservation ar-
eas), as well as with elements of ecological network: ecological corridors, forests, water protection zones and
strips, and other protected natural areas”.
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We commend the state bodies of the Republic of Kazakhstan and the subjects of Kazakhstan’s regula-
tion-making for the following: After the adoption of the SPNA Law and the promulgation of provisions on
ecological corridors in it, the first ecological corridor, the Yrgyz-Torgai-Zhylanshyk, was created in the
Kostanay region to restore and increase the saiga population in the Republic of Kazakhstan [6]. Next off, two
more: one to ensure migration of the Karatau argali on the ridges of the Karatau mountains (the Turkestan
region) [7] and Kapshagai-Balkhash corridor in the Almaty region [8].

Even though there is a total of four ecological corridors currently operational [9], it is still clearly not
enough to ensure biological diversity. Construction of communications (roads and railways, oil and gas pipe-
line systems) ignored conditions of animal habitats and their migration routes entirely, which ultimately had
detrimental impact. Case in point, the Astana-Shchuchinsk highway has blocked migration routes of marals,
the Western Europe-Western China highway has blocked migration routes of all large artiodactyls, and the
construction of the Shalkar-Beineu railway has likely led to a sharp reduction of the Ustyurtsaiga population.
Currently, this population is struggling to reach its previous number (over 500,000 animal units in 1970, cur-
rently 28,000), has lost fertility, and seized its winter migration to Uzbekistan and Turkmenistan, since the
migration routes are now blocked by an active railway track.

Accordingly, we need new ecological corridors and appropriate regulatory legal acts describing the
place, time, and process of their creation in sufficient detail.

Having analyzed the existing resolutions of local executive bodies on ecological corridors, we can
acknowledge that, with the exception of the very first one, they are low-informative and are limited to indi-
cating the adoption of such a decision, the purpose of creation, area, and region. The resolution on creation
of Kapshagai-Balkhash also contains an appendix indicating space coordinates. Most certainly, legal acts on
ecological corridors must go into much greater depth.

We would like to reiterate on a comparative novelty of the ecological network’s key concepts. Prior to the
inclusion of concepts of ecological network and ecological corridor in Kazakhstan legislation, similar concepts
would be developed in landscape ecology based on the concept of spatial structure Patch-Corridor- Matrix by
the American ecologist R. Forman and the French forestry scientist M. Gaudron (1986, 1997) [5; 18].

Intriguingly, any significant objects can be matrices, or “common and closely related types of landscape
elements that play a dominant role in the landscape’s functioning”, while the patch is “a nonlinear surface
that differs in its appearance from the surrounding one”. The corridor is “a narrow strip that separates the
matrices from each other”.

It is assumed that the SPNA network consists of key SPNA objects or other large natural formations,
the so-called nodes (cores) connected by spatial corridors also representing areas of nature. These can be
natural ways of animal migration, plant propagation, both land and water (e.g., riverbeds). If necessary, in
places of close contact with the artificial environment (railway tracks, highways, bridges, viaducts), nature
can be supplemented with structures of non-natural origin disguised as objects of the natural environment).

Ecologists usually refer to the above nodes (or cores) as ecological cores, biocenters, natural core, or
regional center of biodiversity. Ecological corridors are designated as transit territories (they provide the re-
quired connection between key territories), linear structures (axes or corridors), linearly elongated elements
(biocorridors connecting cores) [10].

The above terms have been widely discussed and applied in theory in landscape ecology first and
emerged in environmental legislation long after. The beginning of landscape ecology dates back to 1939
when C. Troll introduced the term “landscape ecology” (the ecology of landscapes) while the revival and
active development took place in the 70-80s [11; 26-29]. Accordingly, the concepts of matrix, patch, and
corridor have been actively discussed in scientific circles since 1986. As indicated above, in the legislation of
the Republic of Kazakhstan, the concept of corridor appeared in 2000.

Few points should be stressed here.

Firstly, landscape ecology focuses a lot on the optimal combination of both natural and natural-
anthropogenic complexes as indicated by a multitude of textbooks. For instance, V.A. Bakarasov argues that
“the object of landscape ecology research is landscapes considered as polystructural and multicomponent
natural (and natural-anthropogenic) formations” [12; 5].

Furthermore, we believe that the development of environmental sciences will lead to the active devel-
opment of the institute of protected areas in settlements, the creation of so-called ecological frameworks that
cover both natural and artificial objects. The concept of ecological framework is broader than that of the eco-
logical network precisely due to the inclusion of anthropogenic objects in the first one.
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Secondly, the science in question pays particular attention to human and human ways to “fit” into the
natural environment. Scientists emphasize that “human economic activity in relation to natural conditions™ is
one of the “main directions of landscape ecology”.

For these reasons, unlike environmental law, this science puts human interests before nature’s. Some-
times this disregards the fact that a human health and life expectancy rather depend on natural and climatic
conditions than on the level of comfort in immediate environment.

Thirdly, the conceptual construct of natural sciences and jurisprudence may differ significantly and
sometimes the same phenomenon could be described and denoted by different terms. To name few, biota and
wildlife objects are “plant and animal life”, flora is “plant life”, and fauna is “animal life”. Laws and subor-
dinate acts must use legal terminology.

These points must be taken into account when drafting regulatory legal acts and various concept defini-
tions particularly.

Thus wise, since 2000, Kazakhstan has been implementing a network approach to the development of
protected areas, i.e., considered them not as separate, isolated territorial objects but as interconnected ones,
as part of a single network. The so-called ecological corridors have been playing the role of connecting links.

The SPNA Law gives the following definition: “Ecological corridor is a part of the ecological network
represented by protected areas of land and water bodies connecting special protected natural are as to each
other and to other types of protected natural areas to ensure natural migration (distribution) of wildlife and
conservation of biological diversity” (Paragraph 22 of Article 1 of the SPNA Law).

The ecological network is understood as “a complex of special protected natural areas of various cate-
gories and types connected to each other and to other types of protected natural areas by ecological corridors,
organized according to the natural, historical, cultural, and socio-economic features of the region” (Para-
graph 23 of Article 1 of the SPNA Law).

Evidently, both definitions fulfill their task through each other: the definition ecological corridor indi-
cates belonging to an ecological network while the latter concept is defined through the mention of ecologi-
cal corridors’ connecting function. This hinders understanding the rule of law and forces the search for other
concepts.

The disadvantages of the ecological corridor’s definition are as follows.

Firstly, the initial focus on the fact that it is part of the ecological network is not a requirement. Such an
indication would be appropriate in the educational literature, but the rule of law must be concise.

Secondly, the definition specifies both main cores of protected areas and other types of protected natural
areas. It is unclear what the latter are. Those might just as well be both individual objects of the State Nature
Reserve Fund (SNRF) or not areas at all, e.g., a small pond, a relict tree or a natural monument. Or these could
be recreational lands; however, they are usually not referred to as protected natural areas. Most likely, these are
natural complexes that do not fall under the concept of protected areas. We believe that some SNRF objects
(geological, landscape objects and their complexes, wetlands, unique natural water bodies or their sites) and
natural complexes that do not fall under the concept of protected areas can act as so-called nodes (cores).

Thirdly, an ecological corridor’s task of preserving other parts of the ecological network needs to be
written in the law as well. Specifically, by ensuring the transit of wild animals, ecological corridors (migra-
tion routes of saigas, marals, fish spawning waterways, etc.) thereby preserve their numbers. Therefore,
when including some SNRF objects as cores, ecological corridors should be fixed as also ensuring their safe-
ty. There is all the more reason for this as Paragraph 1 of Article 81 Ecological Corridors of the SPNA Law
indicates this directly.

Fourthly, in its current definition, the ecological corridor is represented by protected areas of land and
water bodies. However, based on the landscape ecology logic, such a corridor is not just linear, but rather a
spatially linear object, i.e., it is a three-dimensional space that includes airspace. That is exactly where birds
are migrating.

Additionally, the environmental legislation also presents protected areas as a 3D model: Paragraph 3 of
Avrticle 1 of the SPNA Law states that they include plots of land, water bodies, and airspace above them with
natural complexes and objects of the state nature reserve fund provided with a special protection regime [6].
We believe that 3D holographic environment models are the future. Planning and coordination of environ-
mental protection activities begins and will be built on such a basis, especially in the conditions of intensive
digitalization of Kazakhstan.

Fifthly, the definition of ecological corridor uses the non-legal term “wildlife objects” as lawyers use
the different term “objects of plant and animal life”.
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Sixthly, here we are talking only about the conservation of biological diversity while ignoring landscape
diversity. Cite one example, the Law of the Republic of Belarus “On Environmental Protection” of Novem-
ber 26", 1992, No. 1982-XII specifies “preservation of natural ecological systems, biological, and landscape
diversity” as the goal in the definition of the national ecological network. We believe that this could be used
to form an updated definition of ecological corridor, but not limited to objects of the animal world.

We see the definition of an ecological corridor as follows: “ecological corridor is a plot of land and (or)
water bodies, and airspace above them connecting other parts of the ecological network (special protected natu-
ral areas, objects of the state nature reserve fund, or other natural complexes) and ensuring their preservation,
biological and landscape diversity, protection of natural ways of animal migration and plant propagation”.

The analysis of Article 81 Ecological Corridors of the SPNA Law has also shown some drawbacks as
we see them.

Case in point, when specifying the goals of creating ecological corridors Paragraph 1 states that protec-
tion and arrangement of natural migration routes of animals and distribution of plants applies only to those
that live and grow in special protected natural areas. But what about other objects of the plant and animal
world? Saigas, to name a few, move and live not only in protected areas, but also outside them.

Even more so, the same paragraph states that “ecological corridors are created on land plots of all cate-
gories” even though the current definition of an ecological corridor stipulates that it is also represented by
protected areas of water bodies.

Paragraph 2 does not mention water bodies as well.

This issue can be solved by introducing the following amendments and additions:

1. Supplement Paragraph 1 of Article 81 of the SPNA Law with “and landscape” after “biological”.

2. Exclude the following text snippet from Paragraph 1 of Article 81 of the SPNA Law: “living and
growing in special protected natural areas”.

3. In paragraph 2 of Article 81 of the SPNA Law, replace “use of these lands” with “their use”.

In general, an analysis of Kazakhstan’s legislation on ecological corridors has shown that establishment
of uniformity in creation of ecological corridors requires a detailed procedure. For one, the Republic of Kyr-
gyzstan has adopted the Procedure for Organizing Ecological Corridors that is currently in effect.

The result of the discussion of this is sueis identification of insufficient elaboration in the norms of the
Kazakhstan legislation on ecological corridors.

Conclusion

The aforementioned issue can be solved by introducing appropriate amendments and additions to the
SPNA Law, accompanying resolutions of the Government of the Republic of Kazakhstan and local executive
bodies.

Supposedly, there is a second option: instead of expanding the content of Akimat resolutions on ecolog-
ical corridors, appropriate is adoption of a separate subordinate normative legal act, a regulation or a proce-
dure for organizing ecological corridors in the Republic of Kazakhstan, at the level of the Government of the
Republic of Kazakhstan.

The key here is the definition of an ecological corridor (the author’s definition is proposed above),
which should reflect the following features:

- It is a spatially linear object,

- It connects not only protected areas, but other types of protected natural objects (SNRF) as well,

- It preserves other parts of the ecological network, and

- It provides both biological and landscape diversity.

Speaking of the definition itself, the text of the norm must be corrected in terms of legal technique and
use legal terminology.

We believe that the proposed results will expand the theory of environmental law and have practical value
as they contribute to further development of ecological network and creation of new ecological corridors.
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A.J1. XanTacoBa

«IKOJOTHSIIBIK 13J1i3» YFBIMBIHBIH KelOIp Maceesiepi

Makana epekme KopranatelH Taburu aymakrapasl (EKTA) xoHe MEMIIEKETTIK TaOUFH-KOPHIK KOPBIHBIH 00b-
exrinepin (MTKKO) xopray Kypasel peTiHIe «3KOJIOTHSUIIBIK JI9JTi3» YFBIMBIH aHBIKTay MOCEJIECIHE apHallFaH.
«Epexmie KopranaTelH TabuFn aymakrap Typaib» Kasakcran PecryOmukacer 3ansiabiy (Oynan opi — EKTA
Typansl 3aH) 1-0a0bIHBIH 22-TapMarbIHAa OCKITUITEH aHBIKTaMa 3KOJIOTHSUIBIK JQMi3/epIiH MoHI MEH CHIIat-
TaMaJbIK OeNrijepiH, oJdapablH Heri3ri makcatbiH ngon kepcertmneiini. EKTA typansr 3anubiH 81-6a0biHna
KaMTBUIFaH 9KOJOTHSUIBIK JdJTi3Aep Typaiisl Oipkarap Hopmanap MeH KP YkiMeTiHiH THiCTI KayJibuiapsl 1a
TY3eTyJep eHrisyai Tajam ereni. ABTop Makanana Kasakcran PecmyOnMkachIHBIH 3KOJIOTHSUIBIK 3aHHaMa-
CBIHJAFbl AKOJIOTHSIIBIK JOJIi3/Iepre KAaTBICTBI HOpPMaJlapblH KaJbIITacyblHA, COHOAl-aK iC XKy3iHIE JKOJIO-
THSJIBIK, OM3AepAl KYpy YAepiciHe KbICKallla TapuXW LIy >KacaraH. 3epTrey OapsichiHAa KazakcTaHHBIH
3aHHAMACBIH/IA 1, 3aH FBUIBIMBIH/A J1a «IKOJIOTHSUIBIK JI9JTi3» TYCIHITIHIH aHBIKTaMacbhlHA HAKTHI TYCiHIK Oec-
pinmerenniriy, an merenaik Fansivaap P. @opman MmeH M. ['onpoHHEIH KenTereH FhUIBIMU €HOSKTepi «Mat-
pHILa-1aK-2J1i3» KYPbUIBIMBIHBIH TY)KBIPBIMJIAaMachIHa HETI3/IENTeH] JKoHe MIeTeNIiK JKeKeJereH HOPMaTHBTIK
KYKBIKTBIK akTinepzae (Mmbicansl, Keiprbi3 PecryOnmukacsiga) TYKbIppIMaama OepiireHi aHbikTanraH. JlaH-
A TTHIK IKOIOTHS JKOHE Te€03KOJIOTHs FRUTBIMIAPHI OKUIACPIHIH Keibip 3epTTeyepinie FaHa SKOTOTHSIIBIK
nmomizaepai Kypy mocenenepi neicsikranrad. KP OK nopmanape, EKTA Typaisl 3aHIBI KoHE Ka3aKCTaHIBIK
JKOHE MIeTENJIK KYKBIKTBIH 0acKa ja Ke3mepiH, COHAai-aK SKOJOTHSIBIK IONi3Aepli aHBIKTAY KOHE KYpY
npoOiieMaapblHa FBUIBIME KO3KapacTapAbl, JaHMMA(QTTHIK SKOJIOTHS TEPMHHOJIOTHSICHH Tajljgay Heri3iHie
EKTA typansr 3aubiy 81-6a0bHbIH 1, 1 jkoHe 2-TapMakTapbIHBIH 22-TapMaKTapblH JKETIIIpY, COHmaii-aK
JKaHa HOPMATHUBTIK KYKBIKTBIK aKTUIep/i 93ipJiey OOMbIHIIA YCBIHBIMAP 3ipIIeH .

Kinm ce30ep: KopranaThlH ©3€K, JAHIIAPTTHIK SKOJOTHS, MATPHIA, MEMJICKETTIK TaOUFH-KOPBIK KOPBIHBIH
00BEKTIJIEPi, epeKIlie KOPFATIaThIH TAOUFU ayMaKkTap, TaOUFU KeleHaep, Aak, Kasakcran PecryOnnKkachHbIH
DKOJIOIMSIIBIK KOJEKC1, DKOJOTUSIILIK JK€EJIl, DKOJIOTHSUIIBIK 9113,

A.Jl. IxanTacoBa

K Bompocy 0 nNoHSITHH «3KOJOTHYEeCKHMH KOPUAOP»

CraThsl TTOCBSIIEHAa PACCMOTPEHUIO BOIPOCA OMPEIETCHHS MOHITUS «OKOJIOTHIECKHH KOPUAOp» KaK Cpef-
CTBa OXpaHBI 0c000 oxpaHseMbIX npupoaHbIX Tepputopuit (OOIIT) 1 00BEKTOB roCyIapCTBEHHOTO IPHPOJI-
Ho-3aroBetHoro ouma (OI'TI3®). Onpenenenue, 3akperieHnoe B 1. 22 cr. 1 3akona PK «O6 oco6o oxpa-
HSIEMBIX IPHPOAHBIX TeppUTOpHsX» (naigee — 3axoH 06 OOIIT), HenOCTaTOYHO TOYHO OTPaXKAET CYLIHOCTD
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U XapaKTepHbIe MPU3HAKH SKOJIOTHYECKUX KOPHIOPOB, OCHOBHOE UX INpeAHa3HaueHue. Psg HopM 06 »xoio-
TMYECKUX KOpHIOopax, coneprkanmxcs B cT. 81 3akona 06 OOIIT, u cooTBeTcTBYIOIINE TOCTaHOBIeHMs [Ipa-
ButenbeTBa PK Takoke TpeOyroT BHECEHHUS] KOPPEKTHUB. B cTaThe NaH KpaTKHil HCTOPUYECKHUI 3KCKypC B Gop-
MHpPOBaHHE HOPM 00 SKOJOTMYECKMX KOPHIOpaxX B AKOJIOTMYECKOM 3aKoHonarenbcTBe PecrryOmkn Kazax-
CTaH, a TaKKe MPOLECcC CO3/IaHMs Ha IIPAKTHKE IKOJIOTHIECKUX KOPHIOPOB. B Xoze mccienoBaHus BEISBIEHO,
YTO KaK B 3aKOHOJATEIbCTBE, TaK W B IOpHIWYECKOil Hayke Kasaxcrana BoIpocaM ONpeereHHs MOHSITHS
«OKOJIOTHYECKUH KOPUIOP» YAEISIIOCh KpaiiHe Majo BHHIMaHMS, TOT/Ia Kak 3a py0ex oM, Ha OCHOBE KOHIIETI-
LMY IPOCTPAHCTBEHHOM KYyJIbTYPBl «MaTpHLA—TISATHO—KOpUAOp» yueHblx P. ®opmana u M. ['ogpona, onu
MpeICTaBICHBl BO MHOTUX Hay4HBIX paboTax M B OTAENBHBIX HOPMATHUBHBIX MPABOBBIX aKTax (HAampUMeED, B
Keipresckoit Pecriybnuke). JIump B HEKOTOPBHIX MCCIIEAOBAHUAX MpPEACTaBUTENCH HAyK JaHAMA(GTHON KO-
JIOTUHM U TEO03KOJIOTHU NpopaboTaHbl MPOOIEMBI CO3/IaHUS SKOJIOTHUECKUX KopuaopoB. Ha ocHoBe anHammsa
HopM Dxonormdeckoro koxekca PK, 3akona 06 OOIIT u npyrux HCTOYHUKOB Ka3aXCTaHCKOTO U 3apyOeKHO-
TO TIpaBa, a TaKKe HayYHBIX IOAXOJOB K IpoOiIeMaM ONpe/eleHHs] H CO3aHUs SKOJIOTHIECKIX KOPHIOpPOB,
TEePMHHOJIOTHH JIaHAIIAGTHON SKOJOTHH pa3paboTaHBl peKOMEHANH 0 COBEPIICHCTBOBAHMIO 1. 22 cT. 1,
n. 1 u 2 cr. 81 3akona 06 OOIIT, a Taxxke 110 pa3pabOTKe HOBBIX HOPMAaTHBHBIX MPAaBOBBIX aKTOB.

Kniouesvie crosa: 3amoBenHoe spo, aHgmadTHAS KOJOTHS, MAaTPUNA, OOBEKTH TOCYJapCTBEHHOTO MPH-
ponHO-3anoBeqHOr0 (oHma, 0c000 OXpaHseMble NPUPOIHBIC TEPPUTOPHUH, MPUPOIHBIC KOMIUIEKCHI, MSATHO,
Okonoruueckuil kogexe Pecmy6nuku Kasaxcras, skogoruueckast CeTh, SKONOTHYECKHHA KOPUAOP.
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AML in Kazakhstan: Progress, Challenges and Future Prospects

This academic article aims to analyze the current state and dynamics of developing the Anti-Money
Laundering (AML) process in the Republic of Kazakhstan. The article reviews the regulatory frame-
work for AML/CFT in Kazakhstan and discusses the government's efforts to combat money launder-
ing in the country. The article also examines the role of financial institutions in implementing
AML/CFT measures and the challenges faced by them. Based on the study and analysis of the nation-
al legislation of the Republic of Kazakhstan, the current problems of the formation and development
of a system of counteraction to the legalization of criminal incomes are considered, and as a result,
necessary measures will help to realize a necessary level of counteraction in the country. Also, the at-
tention is focused on new money-laundering techniques such as using digital assets, which are active-
ly used by criminal networks nowadays. In addition, the article highlights the recent developments
and initiatives taken by Kazakhstan to strengthen its AML/CFT regime.

Keywords: money laundering, criminal proceeds, financial monitoring, financial institutions, Finan-
cial Action Task Force (FATF), digital assets, Financial Monitoring Agency, financial operations.

Introduction

Money laundering is recognized by global society as a serious threat to all countries, which is transna-
tional in nature and can undermine the economic system of the country. The laundering of the proceeds of
crime has a negative impact and effect on the economic activity of the state, affecting fair competition and
increasing the size of the shadow economy.

The Republic of Kazakhstan is a rapidly developing country in Central Asia with a growing economy
and a well-established financial sector. However, like many other countries, Kazakhstan faces the challenge
of combating money laundering and terrorist financing.

In Kazakhstan, in January-October 2022 the country recorded 42 criminal offenses on legalization of
money and other property obtained by illegal means — 55.6 % more than a year earlier. The established
amount of damage for the period amounted to 3 billion tenge — twice as much as a year earlier [1].

An important threat to the Republic of Kazakhstan is the problem of capital flight, which for many
years is directly linked to money laundering. According to international ratings, Kazakhstan is among the 20
countries with a “stable” outflow of capital abroad. National Bank data show that from 2010 to 2021, the
gross outflow of direct investment from Kazakhstan (mainly to Cyprus, the Netherlands, the Cayman Islands,
and Seychelles) amounted to about $4.5 billion per year or $53.4 billion for the entire period [2].

* Corresponding author’s e-mail: zhamieva.roza@gmail.com
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The issue of digital assets, which in recent years have become developed in the country, deserves sepa-
rate attention. Nowadays, digital assets pose a particular danger, facilitating the use of new methods of laun-
dering criminal proceeds. The new payment systems facilitate money launderers' criminal activity. These
systems are more convenient than cash as they allow large sums of money to be moved with ease, transac-
tions are possible without the direct involvement of the persons concerned, which favors the use of fake buy-
ers and false identities, the absence of credit risk, as there are usually prepaid, obstructing service providers
from obtaining complete and accurate customer information, which allows us to conclude that it is necessary
to take measures of legal regulation in this direction [3].

The government of Kazakhstan has recognized the threat posed by money laundering and has taken var-
ious steps to prevent it. This article analyzes the current state and development of the AML process in Ka-
zakhstan, and proposes measures needed to improve the fight against this type of crime.

This article aims to determine the current situation and development of the AML/CFT system in Ka-
zakhstan, identify the main problems of combating money laundering in the country, and develop a set of
recommendations to improve the national system of combating criminal activity in the research.

The realization of the goal necessitated the solution of the following main issues: the scientific and the-
oretical foundations of the concept of money laundering were studied; the main directions of combating
money laundering in Kazakhstan were identified; active role of financial institutions in the implementation
of AML measures was determined; the measures necessary for the process of combating this type of crime
were proposed.

Methods and Materials

In the process of writing the article general and special scientific methods of knowledge of social and
legal reality were applied, such as analytical, formal-logical, comparative-legal, and system-structural.

The theoretical basis consisted of the works of well-known Kazakhstani and foreign scientists, who
have made considerable input into the development of methodology of research of such crime as money
laundering; a literature review on money laundering was made; materials of criminal cases and court deci-
sions were studied; data of statistical reports of the Committee for Legal Statistics and Special Accounting
under the General Prosecutor's Office of RK on the number of registered criminal cases were analyzed.

Results and Discussion

The term “legalization” is used interchangeably with the term “laundering” of funds obtained by criminal
means. According to P.V. Zhubrin's definition, legalization of criminal proceeds should be understood as the
commission of transactions and financial transactions disguised as legitimate transactions with criminal pro-
ceeds in order to conceal their criminal origin and give legitimacy to their possession, use and disposal [4; 7].

According to S.B. Chernov, the laundering of “dirty”” money refers to any activity or transaction that is
implemented in order to disguise the sources of origin, existence, distribution, redistribution and consump-
tion of funds obtained as a result of a crime [5; 15].

P. Gilmour determined money laundering as an organized activity, whereby well-connected individuals
operate collectively to pursue power or control and are motivated to conceal illicit funds from law enforce-
ment [6; 45].

Summarizing the above positions of modern views on money laundering, we can say that all of them,
despite the diversity of points of view, converge in the main one — money laundering is any operation im-
plemented in order to disguise the origin of criminally acquired money and other funds, deliberately giving
them a legitimate appearance.

The problem of anti-money laundering is becoming increasingly important both in Kazakhstan and
around the world, which predetermines the creation of mechanisms for its suppression both at the interna-
tional and national levels.

To launder the proceeds of crime, criminals use various schemes such as:

- Online Gambling: enables individuals to remit high amounts of money in a relatively anonymous and
untraceable way. Criminals may use online gambling platforms to deposit illicit funds and then withdraw
them as apparently legitimate winnings.

- Round Tripping: Numerous funds circulate through a significant number of money transfers from the
account to the account of various companies and organizations before ending up with the money launderer.

- Reselling Assets: Criminals who launder money can purchase expensive property for cash and then
sell it to make the money legal.
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- Creating a false paper trail: The intentional use of documents to disguise the true sources, owners, and
locations of criminally derived proceeds.

- Cryptocurrency: Cryptocurrency offer a high degree of anonymity and can be easily transferred across
borders without the need for intermediaries such as banks. Criminals can use cryptocurrencies to hide the
origin of illegal proceeds and transfer them without a trace to other parties.

- Smurfing: Smurfing relates to the technique of placing by dividing the total amount of money into
smaller pieces.

Realizing the high degree of danger of criminal capital, and its adverse effect on the economy, politics,
and society, the UN, the Council of Europe, and FATF (Financial Action Task Force on Money Laundering)
indicate in their documents the need to strengthen the combat against money laundering by applying legisla-
tion, law enforcement, scientific and other measures of law enforcement, scientific and other prevention of
such crimes [7].

At this stage, the government of Kazakhstan has already taken a number of significant actions to com-
bat money laundering and terrorist financing. One of the most important decisions was the creation of the
Financial Monitoring Agency (FMA), which was based on the President's personal instruction and FATF
recommendations. This organization is intended to carry out control and implementation functions in the
sphere of AML/CFT. The FMA has also established a system of suspicious transaction reporting conducts
financial investigations and ensures the effective functioning of the financial monitoring system in the Re-
public of Kazakhstan.

Kazakhstan is a member of the Financial Action Task Force (FATF), an intergovernmental organization
main purpose of which is to develop international standards to combat money laundering and terrorist financ-
ing and to monitor their implementation by member countries. Another important step for Kazakhstan was
its membership in the Eurasian Group on Combating Money Laundering and Financing of Terrorism (EAG)
in 2004, as a result of which the country passed several mutual evaluations by the EAG and FATF to assess
its compliance with AML rules. In 2019, Kazakhstan underwent its third mutual evaluation by the FATF and
was found to have made considerable headway in improving its AML/CFT regime since its previous evalua-
tion in 2011. However, the evaluation also identified areas where Kazakhstan could improve its AML/CFT
framework, such as enhancing the risk-based approach, strengthening the supervision of designated non-
financial businesses and professions, and increasing the effectiveness of asset freezing and confiscation
measures.

Since then, Kazakhstan has taken action to eliminate the weaknesses revealed in the Mutual Evaluation
Report and has made strides in implementing the FATF recommendations. For example, Kazakhstan has
made a number of significant changes to AML/CFT legislation, in particular introducing updated rules for
certain categories of non-financial businesses and professions. Kazakhstan has also improved its cooperation
with other countries and international organizations on AML/CFT issues and has intensified its endeavor to
promote public understanding of AML/CFT risks.

The AML regulatory framework in Kazakhstan is mainly governed by the Law on Combating Legaliza-
tion (Laundering) of Illegally Obtained Income and the Financing of Terrorism, which was passed in 2009.
Under the AML Law, various entities, including banks, insurance companies, and other financial institutions,
as well as non-financial institutions such as casinos, real estate agencies, and dealers in precious metals and
dealers in precious stones, are required to implement AML measures. These measures include, first, custom-
er due diligence (CDD), second, mandatory systematic monitoring of transactions and control of customer
relationships, and third, immediate reporting of suspicious customer transactions to the Financial Intelligence
Unit (FIV).

In addition to the AML/CFT law, Kazakhstan has issued a number of regulations and guidelines to as-
sist in the enforcement of AML/CFT policies. For example, the FMA has issued guidelines on risk-based
AML/CFT supervision and guidelines on the implementation of the AML/CFT law for subjects of financial
monitoring. The National Bank of Kazakhstan has also developed and issued regulations on AML/CFT
measures aimed at banks and other financial institutions. In addition, an essential step for the Republic of
Kazakhstan has been the implementation of various international standards and best practices in the area of
AML, including the recommendations of the FATF.

Financial institutions play a crucial role in implementing AML measures in Kazakhstan. They are re-
quired to conduct customer due diligence, monitor transactions, and inform about any suspicious transactions
in the FMA. However, financial institutions face several challenges in implementing AML measures, such as
inadequate resources, lack of AML expertise, and insufficient technology infrastructure.
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According to the FMA of Kazakhstan, which is responsible for implementing AML measures and regu-
lating financial institutions, the number of suspicious transaction alerts provided by financial institutions in
Kazakhstan increased from 25,524 in 2020 to 27,196 in 2021 [8]. The FMA has attributed this increase to the
improving AML awareness among financial institutions and the general public, as well as the strengthening
of the AML regulatory framework in the country.

To monitor the current money laundering situation, Kazakhstan conducts an audit that determines the
current state and threats in this area. In 2021, the second national AML risk assessment was conducted, fol-
lowing which the main risks, threats, and vulnerabilities were identified.

Using statistical techniques and data in the criminal law sphere, we can conclude that a high risk of
AML crimes is: tax crimes, illegal economic activity, corruption, embezzlement of budget funds, fraud, and
drug trafficking.

A high AML/CFT risk is assigned to the banking sector, the sector of microfinance organizations, as
well as the gambling business. Based on national risk assessment results, all participants in the AML/CFT
system are implementing measures aimed at reducing the identified risks and vulnerabilities.

According to T. Mussin, expert in the field of compliance and AML/CFT, an important role in imple-
menting these measures is assigned to an AML/CFT expert (in international practice — AML Officer or
Money Laundering Reporting Officer) of the organization, who is responsible for complying with all re-
quirements in combating AML/CFT on the basis of legislation, international FATF recommendations and
requirements of internal documents of the organization [9].

As Compliance Officer I. Kojumov noted, the role of a Compliance Officer is to ensure that employees
and the company comply with legal requirements, including foreign ones if they have or may have an influ-
ence on the company and internal company rules. For companies providing financial services, Compliance
Officer's role is to help the company achieve its strategic goals while managing the associated regulatory and
financial crime risks [10].

In general, the dynamics of the state of development of the AML / CFT system in the Republic of Ka-
zakhstan in the period from 2019 to 2021 show positive results. The number of financial monitoring entities
covered by the AML/CFT system increased from 6,000 to 9,000, including 2,000 entities from the financial
sector and 7,000 entities from the non-financial sector [11].

However, despite the implementation of laws and regulations, the AML system in Kazakhstan faces
several challenges. Some of the main challenges include:

- Weak implementation of AML laws: There are reports of weak implementation and enforcement of
AML laws and regulations in Kazakhstan. This is partly due to a lack of resources, capacity, and training
among law enforcement and regulatory authorities.

- Capital flight: Each year huge amounts of illegal money are transferred out of the country by citizens,
including officials. However, there are still no accurate estimates of the scale of this problem.

- Risks of using digital assets in money laundering and terrorist financing. The lack of approaches to
identify all participants in transactions with digital assets is a challenge to the current global AML/CFT sys-
tem and necessitates its improvement.

- Corruption: Corruption remains a significant issue in Kazakhstan, which could undermine AML ef-
forts. There are reports of corruption in the financial sector, including money laundering, which can be con-
ducted through banks and all other relevant financial organizations.

The problem of identifying the ultimate beneficiary: Identifying the ultimate beneficiary is an important
means of ensuring the transparency and legitimacy of business [12; 181]. The lack of transparency in the
ownership structure of legal entities creates opportunities for illicit activities such as money laundering and
terrorist financing.

In recent years, Kazakhstan has taken several initiatives to strengthen its AML regime. In 2022, Presi-
dent Kassym — Jomart Tokayev approved the Concepts for the development of financial monitoring for
2022-2026, which aims to enhance the effectiveness of AML measures in the country. The strategy includes
measures such as enhancing cooperation between government agencies, improving the regulatory frame-
work, and increasing public awareness of AML risks. The key vision of development is to further strengthen
the image of Kazakhstan as a responsible participant in the world system of combating money laundering
using appropriate measures to protect the financial system and economy of the country from the real threats
of money laundering and terrorist financing.

Kazakhstan has already taken important steps to combat money laundering in order to strengthen the
national AML/CFT system. Some of the key initiatives include:
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The return of assets: In 2022, the President decided to create an interdepartmental commission, headed
by the Prosecutor General, to carry out comprehensive work on the return of funds illegally exported by citi-
zens of Kazakhstan abroad. The head of state intends to personally supervise the work of the commission.
Also within the framework of developing and improving this direction, Kazakhstan has introduced the insti-
tution of national public officials (NPL) — they now also fall under the control of subjects of financial moni-
toring.

Digital assets: Amendments to the AML/CFT legislation, which provide for the inclusion of persons
engaged in business activities with digital assets in accordance with the Law of the Republic of Kazakhstan
“On Informatization”, are currently being introduced [13]. The Agency has already signed a memorandum of
cooperation with the international cryptocurrency exchange “Binance”. Its main purpose is to exchange in-
formation on the identification and blocking of transactions using digital assets obtained by criminal means,
as well as those intended for money laundering and terrorist financing. To work effectively in this area, IT
tools will be used to support the tracking of illegal financial transactions.

Enhancing the AML/CFT legal and regulatory framework: Kazakhstan actively applies the FATF
standards as part of improving the national AML/CFT system, considering and addressing the deficiencies
identified in the mutual evaluation reports. The adoption of the previously mentioned concept for the devel-
opment of financial monitoring for 2022-2026 will also have a favorable effect on the regulatory framework
in the field of AML/CFT.

Enhancing the role of the Financial Monitoring Agency (FMA): The FMA is the regulatory agency re-
sponsible for implementing AML measures and regulating financial institutions in Kazakhstan. The govern-
ment of Kazakhstan is taking ongoing measures to strengthen the FMA's capacity and resources to improve
its performance in combating money laundering and terrorist financing.

Implementation of a risk-based approach to AML/CFT: This approach is reflected in FATF Recom-
mendation 1, which is the basis of the current methodology. Kazakhstan has adopted a risk-based approach
to AML/CFT to implement financial monitoring measures when constructing a national AML/CFT system.
The FMA has developed and issued risk-based AML/CFT supervisory guidance to assist financial institu-
tions in implementing this approach.

Strengthening AML/CFT supervision: The FMA conducts regular financial monitoring of institutions to
determine their compliance with AML/CFT regulations. An important step was the FMA's implementation
of a new financial monitoring system for suspicious transactions in order to enhance its ability to detect and
investigate money laundering and terrorist financing activities.

To address the problem of identifying beneficial owners, Kazakhstan has taken a number of important
steps to improve its identification. In 2020, the government of Kazakhstan enacted amendments to the Law
“On Combating Money Laundering and Terrorist Financing”, which obliged all legal entities to disclose their
ultimate beneficiaries and inform the national register of beneficiary owners. The new amendments provide
more specific and detailed requirements for beneficial ownership disclosure and establish administrative and
criminal liability for non-compliance. The government has also been working to improve enforcement and
raise awareness among businesses about the importance of transparency in beneficial ownership disclosure.

Kazakhstan has already established and continues to expand partnerships with other countries through
memoranda of understanding to enhance global cooperation in combating money laundering and terrorist
financing.

To improve anti-money laundering measures in Kazakhstan, such as strengthening the legal framework,
increasing the transparency of beneficial ownership information, empowering financial institutions, and
monitoring and preventing illegal activities of unsecured digital assets in the Republic of Kazakhstan are
needed. Overall, Kazakhstan's AML initiatives demonstrate its commitment to strengthening its AML/CFT
framework and combating money laundering and terrorist financing.

Conclusions

Money laundering is a global problem that involves concealing the source of illegally obtained funds by
making them appear legitimate. Various methods are used, including online gambling, round-tripping, resell-
ing assets, cryptocurrency, and smurfing. The formation of the AML system in the Republic of Kazakhstan
began with the adoption of the law on AML in 2009. Kazakhstan has implemented measures to combat mon-
ey laundering, such as establishing a Financial Monitoring Agency (FMA) responsible for implementing an-
ti-money laundering (AML) measures, conducting regular inspections of financial institutions, and establish-
ing a reporting system for suspicious transactions.
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Kazakhstan faces challenges such as the weak implementation of AML laws, capital flight, risks of us-
ing digital assets in money laundering, corruption, and the problem of identifying the ultimate beneficiary.
To overcome these challenges, Kazakhstan has taken several initiatives, including the return of assets,
amendments to AML/CFT legislation for digital assets, strengthening the legal and regulatory framework,
enhancing the role of the Financial Monitoring Agency, implementing a risk-based approach, improving the
effectiveness of AML/CFT supervision, and establishing partnerships with other countries and international
organizations. The country's recent initiatives are aimed at strengthening the AML regime and protecting its
economy from the dangers of money laundering and terrorist financing.

Recent developments and initiatives undertaken by Kazakhstan demonstrate its efforts to combat money
laundering and terrorist financing, and financial institutions have played a crucial role in implementing AML
measures. However, there are still challenges to be addressed, and the government of Kazakhstan needs to
continue its efforts to strengthen its AML regime.

References

1 Internet portal of legal statistics. — [Electronic resource]. — Access mode: https://qamqgor.gov.kz/

2 Official website of the National Bank of the Republic of Kazakhstan. — [Electronic resource]. — Access mode:
https://www.nationalbank.kz

3 Abel Souto M. Money Laundering, Cybercrime and Criminal Responsibility of Legal Persons. / Abel Souto // Y. Liu,
M. Tian, Y. Shao (Eds.) Cybercrimes and Financial Crimes in the Global Era. Springer, Singapore. — 2022. — P. 145-165.

4 Ky6pur P.B. OcHOBBI pOoQMIIaKTHKY JIeTaIM3al[uy MPECTYMHBIX JO0X0A0B: aBToped. Auc. ... A-pa opua. Hayk: 12.00.08 —
«YTOJIOBHOE MTPABO U KPUMHHOJIOTHSI; YTOJIOBHO-HCIIONHUTENBbHOE TpaBoy / P.B. Kybpuun. — M., 2013. — 61 c.

5 UYepuos C.b. [IpotuBojeiicTBre Jjerajin3anui KPUMHHAIBHOTO KallMTajla KaK CTPATEernueckoe HarpasieHne 60pbObI ¢ mpe-
CTYIHOCTBIO B YCIIOBHSX MEpexo/ia K pblHOUHOM 3koHOMuEKe B Poccun / C.b. UepHoB // [IpecTynHOCTE: cTpaterus 60pbObl / MO pejl.
J-pa opHJ. Hayk, mpod. A.W. Jlonrosoit. — M., 2012. — 256 c.

6 Gilmour P. Reexamining the anti-money laundering framework: A legal critique and new approach to combating money
laundering / P. Gilmour // Journal of Financial Crime. — 2023. — Ne 30(1). — P. 35-47.

7 XKyOpun P.B. [Ipodunakruka neranusanun npecTynmHex 1oxoa0B / P.B. XXybpun // FOpuandeckas Hayka U MpaBOOXpaHH-
TenpHas npakruka. — 2016. — Ne 1 (35). — C. 74-80.

8 Official website of the Financial Monitoring Agency of the Republic of Kazakhstan. — [Electronic resource]. — Access
mode:https://www.gov.kz/memleket/entities/afm? lang=en

9 Mycun T. Pomp skcmepra nmo IMOI/®T. — 2019 / T.Mycun. — [DnekrpoHHbIid pecypc]. — Pexum pocryma:
https://www.banker.kz/blogs/TMussin/the-role-of-the-expert-amlcft.php? commentld=2117

10 KommmaeHc-KynbTypa Kak BaKHEHIINI dJIEMEHT CHCTEMBI YIIPABICHUS PETYIATOPHBIM PUCKOM. — [DIEKTPOHHBIH pecypc].
— Pexxum noctyma: https://www.nicnbk.kz/news/view? id=151

11 Vka3 IIpesunenra Pecrydmuku Kazaxcran ot 6 okts0pst 2022 r. Ne 1038 «O6 yrBepknennn KoHnenuuu pa3Butus GuHaH-
COBOTO MOHHTOPHHTA Ha 2022-2026 IT.». — [DnexrponHbIit pecypc]. — Pexnm JOCTyTa:
https://adilet.zan.kz/rus/docs/U2200001038

12 Ocobennoctu HarroHanbHbIX cucteM [1IOJI/DT rocynapcts EBpasuiickoro peruona: yue6. moc. — T. 1: Pecniy6nmka Ka3zax-
cran / moa. pexa. H.A. Kopxxosoit. — Hyp-Cynras—M., 2020. — 352 c.

13 HamyoHanpHasi Oll€HKA PUCKOB JIeTaln3alny (OTMBIBAHUS) JIOXOJ0OB, MOMYUSHHBIX MPECTYHBIM IyTeM, AreHTcTBa Peciy0-
mukn Kaszaxcran o ¢punancoBomy MoHUTOpHHTY. OdHIMaNbHbIH calT AreHTcTBa puHaHCOBOro MoHHMTOpUHTa PecryOinkn Kaszax-
craH. — [OnektpoHHbI pecypc]. — Pexum nocryma: https://www.gov.kz/memleket/entities/afm/documents/details/209651?
lang=ru

P.M. XKamuena, M.I'. AnrOekoBa

Ka3zakcrannarsl AZK/TKK: nmporpecc, Macesiesiepi :xoHe 00J1alIAK NePCHEeKTHBAIAPbI

Maxkanansig Makcatel Kasakcran PecryOiankachIHAaFbl aKIIaHbl XKBUIBICTATyFa KapChl iC-KMMBUT MPOLIECIiHIH
Kasipri jkarmaiiel MeH gamybliHa Tangay dkacay. ConbiMeH katap Kasakcranmarer AJK/TKK-ra kapcer
3aHHAMaJbIK 0a3ara >KOHE aKIIaHBI KBUIBICTATYFa KapChl KypecTe YKIMET KYpri3il jKaTKaH KYII-Kirepre
oy sxacanrad. AXK/TKK OoifpIHIIa miapanmapabl JKy3ere achlpylaFbl Kap:Kbl WHCTUTYTTApBIHBIH POIiHE,
ONapABIH ANABIHIA TYpPFaH MpolieManapra Hazap aynmapburradH. KazakctaH PecrmyONMKachIHBIH YITTBIK
3aHHAMACBIH YKOHE OHBI KOJIJJAaHY TOXKIPUOECIH Tajmay HeETi3iHAe KBUIMBICTBIK KOJIMEH albIHFaH KipicTepmi
3aH/IaCTBIPYFa Kapchl Kypec KYHeciH KalblTaCThIPY MEH AaMbITY/IbIH HETi3ri npolieManapsl ailKbIHIaIFaH.
OCBIHBIH HETi3iHAE eNiMi3lle aKlIaHbl KbIIBICTATyFa KapChl iC-IIapanapibl )KY3ere achbIpy/AblH Heri3ri OarbIT-
TapblH YCBIHYFa opekeT »kacaiyna. Kas3ipri yakpITTa KbUIMBICTBIK KaybIMIACTBIKTap OENCEeHAl KONJIaHATBIH
G PIbIK aKTUBTEP/I MaliaanaHa OTHIPHII, aKIIaHbI KBUIBICTATY IBIH JKaHa dJ1icTepiHe KoHia Oeminyae. CoH-
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naii-ak makanaga AYK/TKK pexumiH KyLmIeHTy »oHe KbUIMBICTBIK KipiCTEp/i ally MEH 3aHIacThIpy KaFaaii-
JapbIH K010 OoiibIHIIa KazaKcTaHHBIH COHFBI OKMFAJIapbl MEH OacTaMainapbl KapacThIPbUIFaH.

Kinm ce30ep: aKIiaHBI XKBIIBICTAaTy, KbUIMBICTAH TYCKEH KipicTep, Kap>KbUIBIK MOHHTOPHHT, KapXbl HHCTH-
TYTTaphl, KAapXBUIBIK SPEKeTTep XOHIHAETi JXYMBIC TOOBI, IMU(MPILIK akTUBTEp, Kap>KBUIBIK MOHHTOPHHT
areHTTIrl, Kap>KbUIBIK TPaH3aKIHsIIap.

P.M. XKamuena, M.I'. AnnOekoBa

HOJ/®T B Ka3zaxcrane: nporpecc, npodjieMbl U ePCHEeKTUBBI

Iens HacToOsIIIEH CTaThH — AHAIN3 TEKYIIETO COCTOSHUS M Pa3BUTHS Ipoliecca 60pbOBI ¢ OTMBIBAaHHEM JIe-
Her B Pecniy6niuke Kasaxcran. ABTopaMu mpencTaBiieH 0030p HopMaTuBHO-mpaBoBoii 6a3er [10J]/DT B Ka-
3aXCTaHe U yCHIIMs, IPEeANPUHIMAEMbIE IPABUTENBCTBOM, A1 O0PHOBI C OTMBIBAHHEM JICHET. Y JeJI€HO BHH-
MaHHe ponu (PUHAHCOBBIX yupexaeHuit B peamusauuun Mep mo [1OJJ/®T u npobiemam, ¢ KOTOPHIMH OHHU
crankuBaloTca. Ha ocHOBe aHanM3a HallMOHATIBHOTO 3aKOHOAaTenbcTBa Pecrybmuku KazaxcTaH U MpakTHKH
€ro NnpuMeHeHHs 0003HauYeHB! OCHOBHBIE MPOOIeMb! ()OPMUPOBAHHUS M Pa3BUTHS CHCTEMBI IIPOTHBOICHCTBHS
JIeTalu3aliu IPeCcTyIHbIX J0X010B. IIpencTaBneHa NONbITKAa NPEII0KEHHsI OCHOBHBIX HaIlpaBJICHUH peainu-
3allUd Mep MO IMPOTUBOJCHCTBUIO OTMBIBAHUIO HE3aKOHHBIX JIOXOJIOB B CTpaHe. AKICHTUPOBAaHO BHUMaHHE
Ha HOBBIX METO/aX OTMBIBAHUS JICHET C MCIIOJIb30BaHUEM LU(POBBIX aKTHBOB, KOTOPHIE aKTHBHO HCIIOJB3Y-
I0TCSl MIPECTYIMHBIMH cOO0IIecTBaMU B HacTosee BpeMs. Kpome Toro, B cTaThe pacCMOTPEHBI MOCIECTHUE
COOBITHA M MHUIHMATHBBI, NpeanpunsaTeie KazaxcranoMm mis ykpemtenus pexuma [1OJJ/®T u ycrpaneHus
YCIOBH JIS TOTYYCHUS U JIETATH3AIMHU MPECTYMHBIX JOXO0B.

Kniouesvie cnosa: oTMBIBaHHE AEHET, IPECTYIHBIE JOXOJbI, (PMHAHCOBBI MOHUTOPHHT, ()MHAHCOBBIE yUpe-
JKIIEHUsI, Tpynmna pa3pabOTKH (HUHAHCOBBIX Mep OOpBOBI C OTMBIBAaHHEM JEHET, IHU(POBHIE AKTHBEI,
ATeHTCTBO ()MHAHCOBOT'O MOHUTOPHHTA, ()HAHCOBBIE OTIEPALIUH.
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BobisiBJIeHHe OpraHaMy BHYTPEHHHX JieJ1 IPUYMH NPaBOHAPYILIEHUH
B ObITOBOM Hacujanu B Ka3axcrane

CraThs NOCBAIIEHA HCCIECIOBAHNIO OCHOBHBIX MOMEHTOB IT0 BBISBJICHHUIO IPABOOXPAHNUTEIEHBIMU OpraHAMH
NPUYNH NPAaBOHAPYIICHUH B OBITOBOM HACHIIMH, KOTOPHIE B IOCIEIYIOIEM MOTYT CTaTh NPEBCHTUBHBIMH
MepaMH B 00JIaCTH CeMEHHO-OBITOBBIX OTHOIIEHHH. OCHOBHOM LIENBbI0 HCCIIEAOBAHUS SBIAETCS BBIPAOOTKA
OCHOBHBIX NPEJIOKCHUH UL JaibHEHIed paboThl MPaBOOXPAHUTEIBHBIX OPTaHOB B BBISBICHUH U YMEHb-
IIEHUH OBITOBOTO HAacWiIMsA B ceMbsiX. [IpOBEeJEHHOE HCCIIENOBaHUE IMOKA3aJ0 HEOOXOOMMOCTb MPUHATHH
NpaBUI B3aUMOJEHCTBUS IPABOOXPAHUTEIILHBIX OPTaHOB C JKEPTBAMH OBITOBOIO HACHIIMS M arpeccopamu.
Jlnst monpoGHOH PopabOTKH TEMBI MCCIIEIOBaHUS OBLIM BBHIOpPAHBI OCHOBHBIC HAIIPABJICHUS 110 HCCIIEIOBa-
HUIO TIOHATHH BUKTHMH3AIHS JKEPTB, JIATEHTHOCTh CEMEIHO-OBITOBOIO HACWIIMS U NIPEBEHIMS B 3TOH 00a-
ctu. C 1enbro HeIOMyIIeHNS B X0JIe UCCIIEIOBAaHNs HEAOCTATKOB B PEKOMEHJALIUSIX 110 COBEPLICHCTBOBAHUIO
3aKOHOJIATENbCTBA O NMPOQHIaKTHKE OBITOBOr0 Hacwins B PecniyOnnke Kasaxcran naHHBIE CTaThH OCHOBaHBI
Ha OIIBITE 3apyOEKHBIX TOCYAapCTB M JNOKTpHHE. HaydHoe ucciaenoBaHie UMEET Pl pe3yIbTaToB, KOTOPbIC
3aKJIIOYAIOTCS B CIEAYIOIIEM: CHCTEMaTH3AaLMs TIOBEICHUS CYOBbEKTOB OBITOBOIO HACWIIHSA VI JaJbHEHIIero
NPEIOTBPAIICHUS NPECTYIUICHHH B chepe OBITOBOrO HACHIMS, a TAKKEe 3Ha4eHHE (HaKTOPOB, BIHMAIOLIMX HA
COBEpIICHNE MPOTHBOIPABHBIX JCHCTBUH B CEMEHHO-OBITOBBIX OTHOWEHUAX. Co3manne 3pdekTuBHOTO Me-
XaHH3Ma IO HPeIyIPEeKICHUI0 OBITOBOIO HACHIINS O3BOJIHUT YMEHBIIUTH YPOBEHb NTPABOHAPYILECHUIT B 3TOM
o0JracTH, a TaK)Ke IMMOBBICUTH YPOBEHb JIOBEPHS K IIPABOOXPAaHUTEIBHBIM OpPraHaM B HCCIEAYyeMOi chepe.

Kurouesvie crosa: OBITOBOE HacuJiue, JOMAIIHCEC HACUIIUEC, CeMEHO-OBITOBOE HaCcuJIMe, MnpaBOOXpPaHUTEIb-
HBIC OpraHbl, HpO(I)I/IJ'IaKTI/IKa OBITOBOTO HacuJiis, aJMUHUCTPATUBHOC NPABOHAPYIICHUE.

Beeoenue

Jannast pabota mocesiieHa GpeHoMeHy ObITOBOro Hacwius B Kazaxcrane, OCHOBHBIM BOIPOCAaM OTBET-
CTBEHHOCTH IIPaBOOXPAHUTEIbHBIX OPraHOB M MPEBEHILIMN 3TOT0 HETaTHBHOTO SIBJICHUS, MOJYYUBIIETO OCO-
Oy10 M3BECTHOCTb M OCTPOTY B mociieHre roisl. [IpodiaeMbl OBITOBOIO HACHIIMSL — CIIOXKHOE SIBJICHUE, IS
KOTOPOTO HET KOMIUIEKCHOTO pelieHus. BakHbIM BOIIPOCOM OCTaeTCs OLIEHKA MCCIIECIOBAHHS 3apyOex HOTO0
OTIBITa, MEX/IyHAPOIHBIX IOKYyMEHTOB U HAI[MOHAIBHOTO 3aKOHOATEIhCTBRA.

MunuMu3zanus npecTyiieHui B cepe OBITOBOrO HACWIINS B YCJIOBHSAX HBIHELIHETO BPEMEHH SIBIISETCS
aKTyaJlbHOW He ToJbKo B KazaxcTaHe, HO M BO BCeM MHpe.

HeonnokparHo Ilpesunent Kazaxcrana K.-)K. TokaeB B cBOMX BBICTYIUIEHHSX OTMeEYall, YTO B 0OIIe-
CTBE YK€ MPOAOIKUTEIBHOE BpeMs ITOJHUMAETCS BONIPOC 00 Y)KECTOUEHUH HaKa3aHUs 3a HaCUIIME B CeMe-
HO-ObITOBOM cepe [1]. Taxxke IlpesnneHT yka3zan Ha JaNbHEHIIYIO IETUKATHYIO paboTy ¢ CeMEWHBIMU Jie-
OoIIMpaMu, U O BAXKHOCTH NPUHSATHS BCEX HEOOXOAUMBIX MEp.

[Mpembep-munucTp A. CMamiioB, BeIcTymas Ha 3acenanuu [IpaButenscra 18 oktsa0ps 2022 r., gan psia
MOPYYEHHUH «I10 Y>KECTOUCHHUIO Haka3aHMs 32 ObITOBOE HACWIIME NMPOTUB KCHIUMH, YKPEIJICHUIO MPOQHIIb-
HBIX TIOJIpa3/IeJIEHUH OJIULUH U IIEPECMOTPY MOAXOA0B K OPraHu3aluy paboThl C MOTEPIEBIIMMI [2].

Nzydenune cratuctuku biopo HalmoOHaJIbHON CTAaTHCTHKHU TMOKAa3bIBa€T YMEHBIIEHHE KOJIMYECTBa 3ape-
TUCTPUPOBAHHBIX OOpAIEeHHIA 0 OBITOBOMY HACHIIMIO B OTHOIICHNH eHmuH. B 2019 1. 0pu10 3aduKcupo-
BaHO — 96750, B 2020 r. — 63644 u B 2021 1. 61464 cnyuas [3]. Ho 3T0 HEe oTMeHseT pakTa HATUYUSA TIpe-
CTyIUIeHHH B chepe OBITOBOTO HACHITHS.

AKTyaJIbHOCTh JaHHOTO HCCIIEJOBaHHA O0ycioBIeHa ()aKTOM HaJIM4YUsi OBITOBOTO HACHIIUS B CEMBSX
Kazaxcrana. /lecTpykTHMBHOE MOBEIEHUE YJIEHOB CEMBU MPHUBOAUT K ONPENEICHHBIM HETaTUBHBIM IOCIE/-
CTBHSAM. A Tak)Ke BO3pacTaeT yrpo3a yCTOMYMBOCTH CEMBbH M MEXKIIOKOJICHHbIE KOHQIIMKTHL. Yaiie Bcero Ta-
KHM CEeMbsIM TpeOyeTCsl TOMOIIb ONPE/ICTICHHBIX CIICIIUAINCTOB.

Lenbto naHHOi# pabOTHI sABiIsIETCS] BRIPaOOTKAa OCHOBHBIX MPEIOKEHUH (pEeKOMEHIAMi) A JalbHel-
el padoThl MPAaBOOXPAHUTENBHBIX OPIaHOB B BBISIBICHUH U MPEAOTBPAILICHUN OBITOBOIO HACKUIINSA B CEMbAX

* ABrop-koppecrnonaent. E-mail: bam051289@inbox.ru
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MyTEM HMCIOJIb30BaHUs MPEBEHTUBHBIX Mep. [Ipeanochuikoil mocayXuao Halnuue HECKOJIBKO TPYAOB B 3TOM
HaIlpaBJICHUH, KOTOPEIE TPEOYIOT OoJiee TIIATEIHFHOM MPOPAOOTKH U CHUCTeMATH3AIIUH. OCHOBHBIMH 3a/a4aMu
SIBIISIFOTCS: PACKPBITh OCHOBHBIE (DOPMBI OBITOBOTO HACHIINS, BBIIBICHHE (PAKTOPOB OBITOBOTO HACHIIHS;, BBHIpaOOTKa
OoJee YeTKUX PEKOMEHIAINN IS IeSTSIFHOCTH ITPABOOXPAHUTEIBHBIX OPTaHOB B OBITOBBIX MPECTYTIICHASX.

O BBIpabOTKE MPOTrpaMMBbl, «HATIPABICHHON Ha oOeclieueHre 0e30MacCHOCTH CEMbHY», YIIOMHUHAETCS eIle
B 1934 r. Hay4uHBIMU HccenoBaTensIMu cynpyraMmu A. Mropnans u ['. Mropaans [4]. B HekoTopsIx Tocynap-
cTBaxX (YHKIIMOHUPYIOT CIIEIHAbHBIE CIYKOBI, TOT/Ia KaKk B HAIleM TOCYJapCTBE MPEANPUHUMAIOTCS TIO-
MIBITKH TIPOCTO MIPUMHUPHUTH Je00IIHpa ¢ CEMBEH.

JlaHHOE aBTOPCKOE HCCIICIOBaHKE HAMpaBICHO HA OIpENeNieHHEe OCHOBHBIX MPOOJEM, CBA3aHHBIX C
BO3HUKHOBEHHEM OBITOBOTO HACHIIHS, PA0OTOI MPaBOOXPaHUTEIBHBIX OPTaHOB C BRI30BOM Ha jKajio0y O 10-
MaIlTHEeM HACHIIMH B paboTo# ¢ OBITOBEIMU AcOommpaMu. Tem He MeHee aHai3 Mpo0sIeM OBITOBOTO HACHITHS
MoKa3ajl BBICOKYIO JIATEHTHOCTb, MO YTBEpKAEHUIO HaydHo-HMcclaenoBaTeIbcKOoro WHCTUTYTa AKaJeMUn
MPaBOOXPAHUTENBHBIX OpraHoB, «70-90 % j>keHIIWH, CTpaAaloUUX OT MY>KEH-THPAaHOB, [UIMTEILHOE BpeMs
HEe 00paIaroTcs 3a MOMOIIBIO B ITOTUITHION [5].

KoH(IUKTHEIM MOMEHTOM, Ha Halll B3TJISiA, SBJISIETCS B3aUMOACHCTBHE TEOPUU U MPAKTHKH B BOIIPOCAX
OBITOBOrO HacHiMs. Tak, TEOpHsl UMEET MHOXKECTBO MCCIEOBAaHUN. B OTHOLICHWW NMPUMEHEHHS TEOPHU B
MIPAKTHKE MOKET WUMETh WHOW mcxof. [IpruMepoM MOXKET CIy>KWTh BbIe3J NMPEICTaBUTENECH OpPraHOB BHYT-
PEHHUX el Ha BBI30B O OBITOBOM HacHIUH. KiFoueBHIM MOMEHTOM JIJISl COTPYAHUKOB MPaBOOXPAHUTEIHHBIX
OpPTaHOB SIBJISETCSI HEOOXOJMMOCTh BHJIETh CHUTYallMIO TAaKOH, Kakas OoHa €CTh, BO3MOXXHOCTh MPOBEICHHS
aHaIM3a JalbHEHIIero ncxoaa OBITOBOM CCOPBI, YIUTHIBAs TIO3UTUBHBIC U HETATUBHBIC MOMEHTEI, HCIIONB3YS
MIPUHINT 00HEKTHBHOCTH.

Mgl cornacHbl ¢ MHEHHEM COTPYAHUI] KPHU3UCHBIX [IEHTPOB, YTO «OJHA M3 TJIABHBIX OCOOCHHOCTEH 0o-
MawiHe2o HAcuaus COCTOUT B TOM, YTO OHO MPEACTAaBISIET CO00H cucmemamuyecku nogmopswoweecs oeti-
cmeue, ¥ AIMEHHO 5TO OTJIMYAeT JTOMAIlTHee HACHIINE OT KOH(JIUKTA MK cCopbl. KOHGIHMKT OOBIYHO MEET B
CBOCH OCHOBE HEKYIO KOHKPETHYIO MPOoOJIeMy, KOTOPYIO MOKHO pa3pelinTb. [Jomawinee Hacunue, Ha000poT,
NPOUCXOOUM € YeNbio 0OpemenUs NOIHOU 61aCMU U KOHMPOJsL HaJl TOCTPaJaBIIeld CTOPOHOI» [6].

Takxe CTOUT OTMETHTB, YTO B OCHOBE OBITOBOTO KOH(MDIIMKTA JIGKHUT arpeccusi. Psg aBTOpoB maeT orpe-
neneHue 3Tomy siBieHuro. [IpuBenem Oonee 4eTkoe olpeneneHne, Ha Hall B3I, «arpecCUBHOCTh — 3TO
JUYHOCTHAS TIO3UIUS, CBOWCTBO JINYHOCTH, 3aKIIOYAIOIICECs] B HAIMYUN JECTPYKTUBHBIX TCHIACHIUH B 00-
JACTH CYOBEKTHBIX OTHOIICHWH W TPEANOYTEHUHN WCIOIh30BAHUS HACHIHCTBEHHBIX CPENICTB IS peam3a-
[IHH CBOMX Iemiei» [7]

Cpasy cieyeT OroBOPHUTHLCS, YTO B paboTe HE CTaBWJIAChH 3a/adya BHIPa0OTATh (MCXOMs M3 aHAIU3a 3a-
PpyOEKHOTO 3aKOHOIATENbCTBA, MPAKTUKY €r0 IPUMEHEHHS U JIp.) KaKoH-TH00 MOIX0 ] WK H300pecTu cpe-
CTBO, KOTOPBIE SIBIITUCH OBI JIYYIIUM CPEACTBOM OT OBITOBOI'O HACHIIUS, KOTOPHIM Hallle OOIIECTBO TOXKE, K
COXaJIeHUI0, cTpajaeT. Equaoro moxxoa HeT u ObITh HE MOXKET, HO, TEM HE MEHee, CIIe[lyeT 3HaTh, KaK 3Ty
«00e3Hby JiedaT B IPYTUX TOCYIapCTBaxX U OOIIECTBAX, MMEIOIIUX Pa3HbIe KyJIbTYPHbIE U IPABOBEIE TPaJu-
017078

Memoowvl u mamepuanst

[lanHoe mccnenoBaHMEe OCHOBBIBAeTCS Ha TEOPETUYECKHX METOAax. TakK, 32 OCHOBY TEOPETHYECKOTO
METO/Ia HCCIIeIOBaHMsl ObUT B3SIT METOJ aHayiu3a. Ha Haml B3risiy, 9To Hanbosee MOAXOISIINA METO/, IMo-
CKOJIBKY ITO3BOJIIET MBICIIEHHO Pa3JIOkKUTh MPEIMET Ha COCTABIISIIOIINAE YaCTH. DOTHM METOAOM JIETYe CHCTe-
MaTH3HPOBaTh HHPOPMALIUIO ¥ IPUNTH K JIOTHYECKOMY 3aKIIIOYCHUIO.

Msl riryboko yOexaeHbl B TOM, 4TO IpobieMa JOMAIlHer0 HACHIIMS MOXKET OBITh pellieHa B HalleH
CTpaHe JIMIIb COBMECTHBIMU YCHIIMSAMH OOIECTBEHHBIX U FOCYIApPCTBEHHBIX CTPYKTYp. VX B3aumozencTsue
HEOOXOIMMO KakK Ul IMOJIrOTOBKH PaOOTHHKOB NMPAaBOOXPAHMUTENBHBIX OPraHOB, TaK W AJIS Pa3bsICHEHUS
MIPaBOBOI OCHOBBI IOMAIITHETO HACUJIHS €T0 KEePTBaM.

[Ipu uccnenoBanum TeMbl OBUT U3yUEH OOIIMPHBIA CIIEKTp JIMTEpaTyphl. Mien Kaxmoro aBTopa UMeeT
OTPOMHYIO IIEHHOCTb, KaK U pe3ysbTaTbl. OJHUM U3 KIIOUEBBIX MCTOYHHMKOB Oblia B3siTa padora «OneHka
YpOBHS 0€30MTaCHOCTH HACEJICHHUS M JIOBEPHS K MPABOOXPAHUTEIBHBIM OpraHam» [8], KOTopast OCHOBBIBAET-
csl Ha MEXIyHapOIHOM OIpoce BUKTUMHU3anuu B Kazaxcrane. JlanHoe nccieioBaHne 1aeT MIMPOKOE OMHCa-
HUe, npoBoauMoe B Kazaxcrane npu ¢prunancoBoit noagepxke EBponeiickoro coro3a ajist JanpHeimen pado-
THI B 00JIACTH COBEPIICHCTBOBAHMUS YTrOJOBHOTO TpaBocyaus B Kazaxcrame. [[ist moapoOHOM mpopaboTku
TEMBbI HCCIIEIOBaHNsI ObUTH BBIOPaHBI OCHOBHBIE HAINpPABICHHS 10 MCCIECJOBAHUIO TOHSATHH BUKTUMH3AIUU
xepTB [9—11], maTeHTHOCTH ceMeliHO-ObIToBOTrO Hacuus [ 12—14] u npeBeHUs B 3TOI 001aCTH.
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Ha nam B3risi, He MeHee UHTEpeCHBIE MpeIoKeHuUs ObUIH BEIIBUHYTHI aBTopamu C.11. Myp3abaeBoit
u M.IL IlucknakoBoii-Ilapkep O COBEPIICHCTBOBAHHH 3aKOHOIATENIBCTBA B 00J1aCTH CEMEHHO-OBITOBOIO
Hacuus cpeau crpad Compysxkectsa [15].

Pesynomamoi

[Ipu Hanucanuy paGOTHI MBI CTOJNKHYJIUCh C HEOAHO3HAYHBIM MHEHHMEM IO IIOBOAY TepMuHOjIOruu. B
Kognexce 06 agmuancTpatnBHBIX mpaBoHapymeHusx PK (manee — KoAll) comepkarcss MOHSATHA aqMUHH-
CTPaTHBHOTO TpaBOHApymeHus B cepe ceMelHO-OBITOBBIX OTHOLICHHWH, MpeaycMaTpUBAIOIINE OTBET-
CTBEHHOCTh 32 COBEpLICHHE Ie0oImunpcTBa B cpepe ceMeiHO-ObITOBOr0 HACHIIMS, BKIIIOYasl YHIKCHUE, He-
LEH3YPHYIO OpaHb, IOBPEXKACHUE NPEIMETOB JAOMAIIHEr0 obuxona. Takke OTMEUEHO MOHATHE «CeMENHHO-
OBITOBBIX OTHOILLEHUI», TO €CTh «OTHOIICHUS MEXIY CyNpyraMmu, ObIBIIMMHU CYNpPyraMH, JULAMH, IPOXKHU-
BaIOLIMMH WM MPOKUBABIIMMHU COBMECTHO, OJM3KMMHU POACTBEHHUKAMU, JTULAMH, UMEIOIIUMH OOIIETo pe-
oenka (meteit)» [16]. 3akon PK «O mpodunaktike OBITOBOTO HACHIHA» HCIONB3YeT TEPMHUH «OBITOBOE
HacHJIMe», KOTOPOMY JIaeTcs ClleAyloliee OObsICHEHUE: «yMBILIUIEHHOE NPOTHBOIPABHOE AesiHUE (neiicTBre
nunu Oe3neicTBre) OHOTO A B chepe ceMeiHHO-ObITOBBIX OTHOLICHUH B OTHOIIEHHH APYroro (Ipyrux),
MPUYMHSAIONIEEe WK COJiepKallee Yrpo3y NPUUMHEHUS (U3NYECKOTo W (WIIM) TCUXUYECKOTO CTpaJaHMs»
[17]. M1 pazaensieM MHEHHE HEKOTOPBIX YUCHBIX-HCCIEOBATENCH B OTHOIICHUH HHTEPIIPETALIMU YIIOMSIHY-
THIX BBIIIE TEPMHHOB H Pa3JeisieM TOUKY 3PEHUS O TOM, YTO «CEMEHHO-OBITOBOE HACKIINEY, «OBITOBOE HACH-
JUe» U IOMalllHee HacCWIIMe» SBJSIOTCS TOKIECTBEHHBIMH MOHATHAMU. [lo-Halemy MHEHHUIO, HCIIOJB30-
BaTh TEPMUH «IOMalIHEE HacuiIue» OyneT 0ojee JOrM4HO, IOCKOJIBKY OHO KaK OLICHOYHOE IOHITHE OXBa-
TBIBA€T U OTHOLLICHHUE HE3apETUCTPUPOBAHHOIO OpaKa, YTO TEOPETHUECKH OTHOCHUTCS] K CEMbE U MOXKET B IIO-
CJICYIOIEM, C TIOSBJICHHEM JCTel, MPUBECTH K POACTBEHHBIM CBsizsiM [18]. Kpome Toro, mogo6Hoe 00bsic-
HEHHE MOXHO COOTHECTH M K «OBITOBOMY HACWIMIO», TOTZA KaK IOHATHE «CEMEHHO-OBITOBOE HACHIIME)»
MIPAKTUYECKU HE UCHOJb3YyeTcs B 3aKkoHoAaTesbeTBe. [logaraeM, 4To CHHOHUMHUYHbBIE TEPMUHBI TAK)KE MOTYT
OBITH TIOJHOIICHHO HCIIONIb30BaHBI B CTAThE, MOCKOJIBKY 3aKOHOAATENbCTBOM HE JaHO Ooyee MmoapoOHOTro
YTOYHEHHS, UTO SBJISIETCS O0Jiee PaBHIBHBIM CJIOBOCOUETAHUEM.

[IpaBoBas xinaccuukanus O6pITOBOTO Hacwims 3akperuieHa B 3akone PK «O mpodunaktuke OBITOBOTO
HACHJIHSI», KOTOPBIN pazfensieT cieayoie BUIbl OBITOBOIO HACHIMSL: (pU3HUYecKoe, CeKCyalTbHOE, ICUXO0II0-
rIYecKoe (AMOIMOHATIEHOE) 1 9KOHOMHUUeckoe [17; 4].

[Tommmo 3TOTO, P. EpycnanoBa orMedaer, 9To ecTh ps pa3nnduii popM HacKIHs, KOTOPBIE aBTOP TOJ-
paszensieT mo cyOBbEeKTy B3aMMOJICHCTBUS, & MMEHHO. OT KOTO K KOMY HAaIpaBI€HO OBITOBOE HACHIINE —
«B3pPOCIIbIE TIO OTHOILIEHHIO K JIETSAM, JIETH M B3pPOCIbIE [0 OTHOIIEHHUIO K IIPECTapeIbIM, OTHOIIEHUS MEXIY
B3POCJBIMU YWICHAMH CEMbH, My>Ka 10 OTHOLIEHUIO K eHe U T.4.» [19].

®dusnveckoe HaCWINE — OJ[HA W3 PacIpocTpaHeHHBIX (Gopm Hacwuius moma [19; 43]. Yame Bcero ¢u-
3MYECKOE HACHJIME BBIPAYKEHO HAHECEHHWEM TEJIECHBIX MOBPEXKICHUH pa3nuuHbIX (GopM. ClieJCTBUEM Yero
KepTBa MOTYYaeT YBEUbs, U3-32 KOTOPBIX CTAHOBHUTCS BPEMEHHO HETPYJOCIIOCOOHOM.

Ilcuxonoruyeckoe HaCHIIUE BBIPAXKAETCS B CUCTEMAaTHIECKUX OCKOPOJIEHUSX, BO3ACHCTBUN HA ICUXUKY
YJieHa CEMbHU Pa3JIYHBIMU crioco0amu sl mofgasieHus Oonee cnadbix. Kpome Toro, crofa BKIIOYAIOT KOH-
TPOJIb, CIEXKKY U SMOIIMOHAIEHOE BO3/ICHCTBHE, [TOIaBIISIOIIEE BOIIO YEJIOBEKAa M YHIDKAIOIIEE TOCTOMHCTBO
xeptBhl. [lo mannpM Jlokmana (2016 t.), aTa dopma Hacuus camas TpyJHOM3MepUMas U oOuaHas (hopma
[20]. TTocrencTBust MOOOHOTO BO3IEHCTBUS IPUBOMAT K CTPECCY, CTPAAAHUSIM U CTPaxy.

CexcyanpHOE HAaCWIME Yallle BCEro 3TO MPHUHYXIEHHE 0e3 coryiacus mapTHepa K IOJIOBBIM aKTaM, H,
KaK CIIeICTBHE, IPUMEHEHNE CHIIBI M YTPO3bI B IOCTHKEHUH TEJH.

OKOHOMHYECKOE HACHJIUE Yallle BCErO BBIPAKEHO B €IMHOJIMYHOM KOHTPOJIC WIEHOB CEMBH B OTHOIIIE-
HUM O0JKeTa, B TOM YHCJIe 3alpeT padoTaTh OTHOCHTCS K 3TOH ke ¢opme. Beiaya onpeeseHHOW CyMMEI
JICHET, 3a TpaTy KOTOPbIX TpeOyeTcs OTUeT.

[lo moBoxy ¢akTOpoB, BIMSIOMIMX Ha MPOSIBICHHE OBITOBOTO HACHWIIMS, BBICKA3bIBAETCS MHOMXECTBO
pasnuuHbX MHeHHUH. Tak, QakTel, BIUSIONIME HA BOSHUKHOBEHHE OBITOBOrO Hacwius, o MHeHHIO A.Sl. Bo-
POHIIOBOI, OHUM H3 PACIIPOCTPAHEHHBIX MOTHBOB COBEPIICHHUS OBITOBOTO HACHIIUS ABISIOTCS «JIMYHAS He-
MPUA3HB, IPUBOJAIIAS K BOSHUKHOBEHHIO CCOP, APAaK U IPYTUX OBITOBBIX HKCIIECCOB, XYJIUTaHCKHUE MOOYX-
JIEHUSI U COIYTCTBYIOIIAsl UM MECTb, PEBHOCTb, KOPBICTh M MHBIE MOTUBBI» [21]. KpoMe Toro, orMedarores
nHbIE «(aKTOPBl PUCKA, MPeapacoiaraionie K JoOMallHeMy HACHIINIO: HEBBICOKUH YPOBEHb 00pa3oBaHMUsI
JKCHIIMHBI, IPOKUBAHKE B CEILCKOW MECTHOCTH, OTCYTCTBHE COOCTBEHHOTO HEJIBUKHMOTO UMYIIECTBA, BO3-
pact 10 20 seT, OTcyTCTBHE PabOTHL, a TaKKe MPOJODKUTEILHOCTE Opaka Oosee 5 set. Pe3ynbTarsl JaHHOTO,
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a paBHO MHOTHMX MHBIX HCCIEIOBAaHHH MMOATBEPKAAIOT TE3UC O TOM, 4YTO OEAHOCTh M COMYTCTBYIOIIUE €
(haxTOPHI SIBISAIOTCS OJHIUMH M3 KIIFOYEBBIX IIPUYNH JOMAIIHET0 Hacwams» [21; 43].

B 10 ke Bpemsi, 10 MHEHHIO KOJIJIEKTHBA aBTOPOB, OTMEYAETCsI, YTO «MMEHHO C MCIaMOM KakK C PeJIuru-
el 1 ¢ MyCyJIbMaHCKOW KyJIbTypoil mpobieMa JOMAIIHEro HACKIINS aCCOLMMUPYETCsl Hauboliee CHIIbHBIM 00-
pazom» [22; 46], Torna kKak, COTJIaCHO CTaTUCTHKH HccienoBanus Komurera mo mpenam penurnm 3a 2019 1.,
«92,8 % cunraroT ceds penurno3usMuy [23]. BeIIBICHNE TTOMOOHBIX HETaTUBHBIX IOCICACTBHM MPOUCXO-
IIAT, B IEPBYIO OYEPE/b, C LETbI0 JaTbHENUIIEr0 NX YCTPaHESHUSL.

Tem He MeHee, aHaJIn3 MPo0IeM OBITOBOTO HACHIIHS MTOKa3all BRICOKYIO JTATEHTHOCTh, 110 YTBEPXKICHHIO
HAy4YHO-UCCIIEJIOBATEIHCKOTO HHCTUTYTa AKaJeMHUW MPAaBOOXPAHUTENBHBIX OpraHoB «70-90% >xeHIwH,
CTpaJaroIInX OT MY>KeH-THPaHOB, JUINTEIBHOE BpeMs He 00paIaioTcs 32 TOMOIIBIO B TTOMUITHION [24].

Be3ycnoBHO, 4acTo B ceMbsiX OBIBAIOT CCOPBI, WICHBI CEMbH HE pa3elssioT MHEHHE Apyr aApyra. Ho tem
HE MEHEee eCIii k€ KOH(IINKTa He yAaJoCh M30ekaTh, TO B ATOM ciiydae TpeOyercs oOpamieHne K y4acTKO-
BOMY, TIO3BOHUTH B cy»0y 102 niu B KpU3HUCHBIE IIEHTPHI.

B nepByro ouepens, cineayeT BrIcKa3aTh MHEHHE, O KOMIIETEHIIMM OPTraHOB BHYTPEHHUX €T B BOIPOCaX
npodunaktiky osiToBoro Hacuius. B cr. 10 3akona PK «O npodunaktuke ObrroBoro Hacumus» (2009) yka-
3bIBACTCS, YTO B KOMIIETCHIIMIO IPABOOXPAHUTEIBHBIX OPraHOB BXOAUT «OCYLIECTBICHUE MEp 10 MPOopuIaK-
THUKE OBITOBOTO HACWIIKs». B ¢T. 17 Ha3BaHHOTO BBIIIIC 3aKOHA JIAHO OMKCAHUE MEP, KOTOPBIC MPUMEHSIFOTCS
cornacHo emie onHomy 3akony PK «O npodunakTrke nmpaBonapyuenuit» (2010). Ilog npodunaktukoii mpa-
BOHAPYIICHUH IOHUMACTCS «KOMIUIEKC ITPABOBBIX, SKOHOMUYECKHX, COLIMAIbHBIX U OPTaHU3aLMOHHBIX MEp,
OCYILECTBIISIEMBIX CyOBEKTaMHU MPOGMIAKTUKY [IPABOHAPYIICHU, HAIIPABJICHHBIX HA COXPAHEHHE U yKpel-
JICHHE TIPABOTIOPS/IKA ITyTEM BBISABIICHHUS, U3yUCHHsI, YCTPAHEHHS TIPUYMH U yCIOBHUH, CIOCOOCTBYIOLINX CO-
BEPIICHUIO TpaBOHApYIIeHH» [25]. Mepsl MHAWBHUIYATbHON MPOMUIAKTHKH OBITOBOTO HACHIIHS OIpeie-
JSIIOTCS ¢ YYeTOM MHIMBHIYAJIBHBIX OCOOCHHOCTEH JIMLA, B OTHOIIEHHH KOTOPOTO OHU NPHUMEHSIOTCS, Xa-
paxTepa 1 CTEeNeH! 00IECTBEHHON ONTACHOCTH, COBEPILEHHBIX UM MPaBOHAPYILICHUH.

s OpiToBBIX nebommupoB, cornacHo KoAlIl PK, mpeagycmarpuBaeTcs psij 0coObIX Mep K MX AajbHeH-
memy noBeneHuro. CormacHo 3akony PK «O mpodumaktrke OBITOBOTO HACHIIHS, XOTEIOCh OBl 320CTPHUTH
BHUMAHUC Ha 3alllUTHOM IMpPCAINMCaHUU. TeMm He MeHee B OTHOIICHUU 3alllMTHOro MpeArnrncanusia, KOTopoe
BBIHOCUTCA OJIA 6C3OH3CHOCTI/I IMOTCPIICBIICIO B OTHOIICHUHU ITPABOHAPYHIUTEIIA, HA HAIl B3IJIAA, €CTh HEKO-
Topsle Hepononnmanus. Ilocie npoBenenus nmpopuIakTHIecKon 6ecebl U BBISIBICHHUS COCTOSIHUSL IPAaBOHA-
PYLIHTENS HA YCMOTPEHHE YIIOTHOMOYEHHBIX JHI] (y4aCTKOBBIN HHCIIEKTOP MOJUIMHU) U C COTJIACHS JKEPTBBI
BBIHOCHTCS 3allIUTHOE MpeAnucanne. CaMo 3alIuTHOE MpeaNrcaHie mpenoiaraeT ocoobie TpeOboBaHus A
MIPaBOHAPYIIMTENS, & IMEHHO: 3allpeT HEKOTOPBIX NEHCTBHUH, B TOM YHMCIIE NIPECIIEIOBAHIE U PO3BICK XKEPT-
Bbl. B KoAIl PK u B Kommenrapuu k 3akony «O npo¢unaktuke OBITOBOIO HACHIIUS AAETCs MOSICHEHHE,
YTO «YyCTaHOBJICHHE OCOOBIX TpeOOBaHHMI K MPAaBOHAPYIIUTENIO SIBISIETCS MEpPOW, KOTOpas MPHUMEHSETCs
TONBKO cymom» [5]. COOTBETCTBEHHO, /IS YYACTKOBBIX WHCIIEKTOPOB IMOJUIMK OCTACTCS JIMIIE 3alPETUTh
ne0OLIMPUTD U MPOBOAUTH NPOPUIAKTHYECKHE Oece Ibl.

Ceroans B Kazaxcrane MMEIOTCsSI OpraHU3alyy MO OKA3aHUIO TOMOIIH, [IEIb KOTOPBIX OKa3aHUE COLH-
aTLHOM MMOJACPKKHN U 3alllMThI, a TAKXKC pea6I/IJ'II/ITaHI/II/I ImocTpajaBuIinx OT 6I)ITOBOFO HacuJiusg, KOTOPbIC B
CHJTy OTIpelleIeHHBIX 00CTOSTENILCTB HE MOTYT 00pPAaTUThCA K KOMY-JIN00. 3aKOHOAATEIbCTBOM TaKXKe Mpey-
CMOTpEHA IICUXO0JIOTHYECKasl [IOMOIIIb, B TOM YHCJIE U IICUXOKOPPEKIIMOHHAas padoTa ¢ arpeccopamu. Ho Tem
HE MEHEe CTOUT 3aMETHTh, YTO BCSI 3Ta pabdOTa MPOBOJUTCS HETIOCPEACTBEHHO YKe Ha (DaKTaxX COBEPIICHHBIX
HPOTHUBOIIPABHBIX JIEHCTBUM.

Obcyorcoenue

BriToBOE Hacuire — 3TO HE MU}, 3TO PeaTbHOCTh. MBI MOJIHOCTBIO Pa3/elisieM TOUKY 3PSHHUS KOJIJICK-
tuBa aBTOpoB (M.II. KabakoBa, 3.M. Canpakacosa, H.H. Cemenenko, B.B. Ilonskora, A.JK. ['aOmynuna,
M.M. CyneliMeH) O TOM, YTO «HACHJIME€ MOKHO OTCJIEAMTH BO BCEX COLUMAIBHBIX IPYIIax, HE3aBUCUMO OT
YPOBHS 10X0/1a, 00pa30BaHMs, MMOJIOKEHHS B OOILIECTBE, KJIACCOBBIX, PACOBBIX, KYJIBTYPHBIX, PEITUTHO3HBIX,
COITMOAPKOHOMHECKUX acIeKTaX, TO €CTh PACHPOCTPAHEHHOCTh Pa3IMYHBIX BUJIOB U OPM HACHIIUS B CEMbE
TaKoBa, YTO OXBATbIBAET BCIO MOMyssiuio» [26; 27]. Taxxke noxaepxusBaeM Touky 3peHus H.A. TyHuHnoi,
YTO JKEPTBOW MOXET CTaTh JIIOOOH WjieH ceMbu [14], B TO e BpeMs CIeIyeT COTJIACUTHCS, YTO HACWIHE B
CeMbe BEJIET K JJPYTUM II00ALHBIM OOIIECTBEHHBIM MTPpo0IeMam.

HemasioBaHO OTMETUThH 3HAUEHHME BHYTPUCEMENHBIX OTHOLICHMM Ha JAJIbHEHNIEE MPOSBICHUE BUK-
TUMHOTO TIOBEICHUS Y TOJAPOCTKOB, OCOOEHHO B HEOJIArOMONYYHBIX CeMbAX [27]. ABTOPBI MCCIELYIOT MO-
CJIEIOBATEIHHOCTh M B3aMMOCBS3b BO3HHUKHOBEHHS JIEBUAHTHOTO MOBEICHUS ¥ JE€TeH B CEMbE, KOTOPOE 3Ha-
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YUTENBHO 3aBUCUT OT BHYTPUCEMEHHOro KiuMarta. B CBS3U ¢ 3TUM 3aKIIOYEHHEM, MBI TBEPIO YBEPEHHBI,
YTO JIETH B Ka4eCTBe 00pa3ia MOBEeJICHUS KOUPYIOT MOM00HBIE ASHCTBHS U B IMOCIEIYIOMEM MOTYT IPHMe-
HUTh UX B JXU3HU. Taxkke B OJHOM U3 MCCIEAOBAHUI OTMEUAETCs, YTO €CITU B CEMbE MPOSBISIETCS aBTOPH-
TapHOCTH, TO, KaK CJIEJCTBUE, y AeTell MOABISACTCS «CKIOHHOCTH K 3aBHCUMOMY U O€CIIOMOIIHOMY OBEZe-
HHIO, U TEM CHJIbHEC BBIPAKCHA y HUX PealM30BaHHAs BHUKTUMHOCTH» [27; 51]. MbI He pazmensieM TOYKY
3peHus] aBTOPOB, TaK KaK aBTOPUTAPHOCTH POIHUTENEH MOXKET CKa3bIBaThCS M B JIPYrOM HAIpaBJICHHH,
HampuMmep, peOCHOK OTCTaWBaeT CBOIO MO3UIIMIO, MPOSBISET arpeccuio Ha TO, YTO €ro He CIYIIAloT U He
YUUTBIBAIOT €70 MHEHUE, MOBEEHNE KOTOPOTO B JAJIbHEHIIIEM MOKET IPUBECTH K JEBHAHTHOMY IOBEJICHUIO
B 00IIIeCTBE, B TOM YHCJI€ U IPOSBICHAIO arpecCHi.

B nanpHeiiieM mIog0TBOpPHAS paboTa C TPYAHBIMH MOJIPOCTKAMH, TTOBEIEHHE KOTOPBIX MOXKET OTCIIe-
JKUBATHCS KIACCHBIMH PYKOBOIMTEISIMH U CBOCBPEMEHHBIM COOOIIEHUEM INKOJIBHBIM WHCIIEKTOPAM IOMO-
KET YMEHBIITUTHh YPOBEHH MPECTYITHOCTH YK€ B3pPOCIOro deioBeka. K cloBy ckasarh, M0 JaHHOMY HaIpaB-
JICHWIO pabOoTal0T M MIKOJIbHBIE TIcuxoJord. Ho B Hacrosimee Bpemsi Bce Ooubliiee KOIUYECTBO POAMTEICH
3asBJISIFOT CBOIO OTPULATEIBHYIO MO3MILUIO B paboTe Aereil ¢ mcuxonoramu. B cBoelt pabore «PanHss mpo-
¢unakTika noMamiHero Hacuiaus» aBTop I'. KosnoBa mpemiaraeT TpeHWHIOBBIE YPOKH CO CTapICKIacCHU-
KaMHU B KauecTBE BOCIUTATEILHON paboThl [28]. Ha Ham B3risaa, MpUBJICUYCHHUE IITKOJIBHBIX HHCIIEKTOPOB U
IpaMOTHOE Pa3bsICHEHHE HEKOTOPHIX MOMEHTOB JOMAIITHETO HACHIIUS MOXKET CIYKUTh HMPOQHUIaKTHIECKOM
MEpOi1 B aJIbHEHUIIIEM.

®opMBI HACWIIAS BCECTOPOHHE W3YUYEHBI, MPAKTHUECKH B KAXKIAOM yUeOHHKE O OBITOBOM/IOMAITHEM
HAaCWJINU €CTh omnucanre (popM 1 BUAOB OBITOBOTO HACHIIHS M, KaK CIEJICTBHE, HECYT B ce0Oe OmpeIeeHHYIO
OIAaCHOCTb.

Msr Takxe yOexaeHsI, 9To (haKTOpaMH HACHIIMS MOXET CIY)KHTh MHOXKECTBO MpHYrH. U B Kakmoi
TEOPHUH €CTh OIIPEICIICHHBIH CMBICI H TTOITBEPKICHIE.

3HavyeHHue BUKTUMOJIOTUH U BUKTUMH3ALUHU B MPECTYIICHUSAX OBITOBOTO HACHIIUS UTPAIOT TAKKe KIIO-
4yeByto posb. B aBropckoii padore A.E. [llanarnna «KpuMuHanbHass BAKTUMOJIOTHSL: TTOHSATHE, COJIEpKAHUE,
npoduIakTHKay [9] XOpomo pacKpeIBaeTCsS MOHATAE KaK BUKTHUMOIIOTHH, TaK U BUKTUMHOCTH. ABTOp JaeT
MIPEIOIOKUTENIBHO BBICOKYIO TMYHOCTHO-CUTYATHBHYIO BUKTUMHOCTD ITPEJIIoJIaraéMbIX KEpPTB U ONUCHIBA-
€T MpollecC BUKTUMHU3AIMH, YTO BOKHO ISl IPUMEHEHHs pa3paboTaHHBIX MCcCIeJOBaHI Ha MpakTuke. Yare
BCET0 aCMEeKTHl BUKTHMOJIOTUH PACCMATPHUBAIOTCSA B KOHTEKCTE TPECTYITHOTO MOBeAeHUs. B mporiecce nccie-
JIOBaHUS TEMBI BUKTUMHOCTH MBI HE HAIIUTH OTAEITHHBIX pa3pab0TOK B OTHOIIEHUH OBITOBOTO HACHIIHSIL.

Hemano paboT 3apy0eKHBIX YYEHBIX MOCBSIIEHO JIATEHTHOCTH CEMEHHO-OBITOBOTO HACHIINS, KOTOPHIC
OTpaXKaroT MPUYUHBI CKPBITOCTH JTAHHOTO BUA MPECTYILIEHUS, [IOCTAHOBKY TIPOOIEMBI U TTOCIIEIICTBHSL.

Crnemyromuii BOmpoc, MoJHUMaeMblil 3apyOeKHBIMH UcciiefoBaTessiMu, «Kak m30exaTh BUKTUMHOCTH
JeTei, poAuTeNnd KOTOPhIX Haxonaarcs B pa3Bonae?». Ilo mMHeHHMIO omHOTO M3 3apyOekHbIx aBTOpoB (V.
Roseby), netu o4yeHb 4acTO CTaHOBATCS KEPTBAMHU MOJAOOHOTO SBICHHS, TAKOH KaK arpeccusi MeXIy pOJIu-
TEJISIMH, ¥ KaKyH0 POJIb UTPAIOT B ATHX CITyYasx MPaBOOXpPaHUTEIbHBIE OpraHs [29].

BoBpewms mpennpuHATEIE MEpHI TI0 jKai00aM 0T OBIBIIMX CYIPYTOB II0 ITOBOJY BOCIIMTAHUSI U BCTPEY C
HECOBEPIICHHOJIETHUMH JIETbMH, MPOBEJICHUE CBOEBPEMEHHBIX OECell ¢ arpeccopaMu SIBISIFOTCS TaKkKe Mo-
JIOKUTENEHBIMH TPEBEHTUBHBIMU MepaMU B IMIPEIOTBPAIICHUN JOMAIIHEr0 HACHIUs. J[aHHbIE MEepBhl MOTYT
OBITH BBITIONHEHBI CIIEIMATMICTAMHU B 00JACTH TICHXOJIOTHH CIIEIIMANBHBIX IIEHTPOB TPY HANpaBJICHUH Opra-
HaMU TOJIHIINY.

HecMoTpst Ha oOuiIvie KOMIIETEHTHBIX OPTraHOB M X B3aMMOJICHCTBHE, KaX/IbI U3 HUX PElIaeT U pea-
rupyeT Ha (pakThl OBITOBOTO HACHIIMS CAMOCTOSTENHHO U pelaeT mpodiembl B 3Toi obmactu. Ha kaxmom
JTarne HucciaenoBaHUs PabOThl KOMIIETEHTHBIX IPABOOXPAHUTENBHBIX OpPraHOB B BOIIPOCAaX CEMEWHO-
OBITOBOTO HACHWIIMSI OTPEJENISIETCST KPYr MEPBOOUYEPEHBIX MPOOJIEeM, KOTOPBIC JOJKHBI OBITH pEIIeHBI B
OTIPEIETICHHOM MOCIIEA0BATEIBHOCTH, KOTOPHIE CTalld OCOOEHHO Ba)KHBIMU MOTPEOHOCTSAMH MPAKTHKHU B TIO-
cinenHee BpeMs. O ueM CBUAETENBCTBYET BbIABHUHYTOE NpeuiokeHne B Ilocnanum [pesunenta PK nHapony
Kazaxctana ot 1 centsops 2022 r.: «lIpaBooxpaHUTEIBHBIE OpPTraHbl COMHEBAIOTCS B HEOOXOIUMOCTH JIaH-
HOTO Iara [KpUMHUHAIU3AIUN CEMEIHHO-OBITOBOTO HACWIINSA|, TOCKOJIBKY CUMTAIOT, YTO OH NMPUBEAET K CHU-
JKEHUIO BBISBIIIEMOCTH TakuX npaBoHapymieruii» [30]. Ilomaraem, 4To MOXKHO BBIpa3uTh 0OpaTHOE YTBEP-
KIACHNE, TTOCKOJBKY KPUMHUHAIN3AIM KaK pa3 yCHIUT CTpaxX 3a COBEpPIIaeMOe MPECTYIJICHNE B OTHOIIEHUH
wIeHOB ceMbd. Kak TakoBoe 4yBCTBO O€3HaKa3aHHOCTH €Iie OOJIbIIE MOATATKMBAET K OIpEIeIeHHBIM Ipa-
BOMEPHBIM JIEHCTBHSIM.

N tem He menee I'maBa rocynapcrtsa B [Tocnanuu [Ipesunenra PecnyOnuku Kaszaxcran ot 2 ceHTIOps
2019 K.-X. Tokaer yxe oTMedand HEOOXOIMMOCTh CPOYHOTO YXKECTOUCHHS HAKa3aHWs 32 «... OBITOBOE
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HaCHJIME MIPOTHB KEHIIUH U IPYyTHe TSHKKUE MPECTYIIICHUS TPOTUB JIMYHOCTH, OCOOCHHO MPOTHB JeTel. Bo-
MPOCHI 3aIUTHI TIPaB peOCHKA W MPOTHUBOJEHCTBUSI OBITOBOMY HACWIIHIO JIOJDKHBI OBITH HAIIMM MPHOPUTE-
ToM» [1].

He menee unrepecHble mnpeanoxkenus Obiiv BeIABMHYTHI aBTopamMu C.II. MypzabaeBoit u M.IL
[TucxmakoBoii-Ilapkep 0 COBEpIICHCTBOBAHWH 3aKOHOIATEIBCTBA B O0JIACTH CEMEHHO-OBITOBOTO HACHIIHS
cpenu ctpad Compyxecta [15]. CrexyeT npu3HaATh U COTIACHTHCS C aBTOPAMH, UTO «IEHCTBYIOIIIE HOpMa-
THBHO-TIPaBOBHIE aKThl HApPaBJIECHBI HE HAa MPeNyNpexIeHUE, a Ha JTUKBUAALNIO TOCIEACTBUM CIy4YHBLIETO-
Csl M HAUMHAIOT JAeHCTBOBaTh nocie (akra coBepiieHus Hacumus» [15]. Ceroans B crpanax CHI™ He cyme-
CTBYeT KaKHUX-THOO MEXaHM3MOB MPOQIIAKTHKH M MPECEUYCHUs JOMAITHET0 HacHius M O0phOBI C ero mo-
cienctBusiMA. OTCYTCTBHE CIIEITHAIIEHOTO 3aKOHA MPOTHB JOMAITHETO HACWINA MPEIMATCTBYET CHCTEMHOMY
pEelLIeHHIO0 JaHHOW TPOOIIEMBI.

BaxHBIM Hay9YHBIM HCCIIEIOBaHWEM, HA HAIl B3TJISA[, SBUJIOCH CPABHUTEIHHOE UCCIIEJIOBAHNE COIHAITb-
HbIX HOpM B HopBernn m bpaswmnum, B KOTOPOM yKa3bIBaeTCsl HENOCTATOYHAS OOYYEHHOCTH OMPOIIEHHBIX
(MeOuKK ¥ MpenCcTaBUTENN TIONMHUIUK), KOTOPBIE 3asBUIH 00 5TOM B cBoeM MHTepBbIO [31]. B Hamem ciryuae
HEJIOCTAaTOK 3HAHMWH B 00JIACTH pearupoBaHuUs HA JOMAIllHEe HACWIINE NTPABOOXPAHUTEILHBIX OPTaHOB SIBIISI-
€TCsI KITFOUYEBBIM BOIIPOCOM B MPEAYIPEKICHUN U 00pb0e ¢ JOMAITHUM HACHITHEM.

Bwi600wb1

OnwucaHHbIe MPOIECCHl B HACTOSIIEM HMCCIEAOBAHUH JAIOT BO3MOXKHOCTH MOHATH OCHOBHBIE BHIBI H
¢dhopmbl ObITOBOTO Hacwinus. Taroke momaraeM, 9To WH(pOpPMANUS MMO3BONIAECT WIACHTU(DUIINPOBATH JTHIHOCT-
HBIE U BHYTpPHCEMEHHbIE (aKTOPBI, KOTOPBIE BIHUSAIOT Ha BO3MOKHOCTh BOSHHKHOBEHHS YSI3BHMOCTH JINYHO-
CTH.

[TocnenoBaTenbHOE M3yUSHNE W MIOHUMAHNE MHOTHX BHYTPEHHUX KOHIIENIIMH BHYTPHCEMEWHBIX B3aH-
MOOTHOIICHHH TTO3BOJIUT pa3paboTaTh HEOOXOJMMBIC MPOPHIAKTHUECKHE TIPOTPAMMEI, B TIEPBYIO OUYepellb,
JUIs. KOMIIETCHTHBIX YIIOJIHOMOUYEHHBIX, KOTOPBIE, HA HAI B3TJIS, TIO3BOJISAT CHU3UTH YPOBEHb BUKTUMHOCTH,
a CJIeZI0BATENIbHO, KOJIMYECTBO IIPABOHAPYIIICHUI B 00J1aCTH CEMEHHO-ObITOBBIX OTHOIIICHUIMA.

Xodercs eme pa3 OTMETHTh, YTO OJHUM U3 TIABHBIX CYOBEKTOB MPEIYNPESKACHHUS U MPECCUCHHS Ce-
MEHHO-OBITOBBIX KOH(IIMKTOB SIBIISICTCA, B TIEPBYIO OYepellb, yUACTKOBBIA MHCIIEKTOP MOJMUIKU. B ero kom-
METEHIINIO BXOJUT CrieuduKa padoThl Kak 3 (HeKTUBHAS CHCTEMa pearnpoBaHMsl Ha COBEPIICHHBIC MPaBO-
HapyIIeHHs, TaKkXKe W paboTa C MPaBOHAPYLIMTENSIMH B BHUJIE MPOQIIaKTHIecKoil pabotsl. CrenyeT oTMe-
THTB, YTO OHH TAKKEe BEAYT NPODMIAKTHICCKUH YIET ¥ KOHTPOJIb 32 «IIPOOIEMHBIMU CEMBSIMU.

[MosTOMy, Ha Haln B3MJISA], TpeOyeTcs MaKCUMAIBHO 3Q(QEKTHBHO MPOBOJIUTH aHAIN3 BBISBICHHS TPU-
YHUH COBEpIIECHHs OBITOBOIO HACWIINUS, JUIA TOTO YTOOBI B IAIBHEWIIEM 3TO CIIOCOOCTBOBAIO BBIPAOOTKE d(-
(DEKTUBHBIX NPEIYIPEIUTEINBEHBIX MEp.

Ha ocHoBe mpoBeIeHHOTO UCCIIE0BaHMSI CUNTaeM HEOOXOAMMBIM CJIIENIATh CIICYIOIIIE BIBOJIBL:

1. TIpoGiiema OBITOBOTO HACWIIMS SIBISETCSI aKTyallbHOM, HO JOCTATOYHO JIATEHTHOW, YTO BBI3BIBAET
MHOKECTBO JUCKYCCHH.

2. Hannune mpoBOJMMBIX NPEBEHTUBHBIX MEp 110 MPABOHAPYIICHUIO B cepe ceMeHHO-OBITOBBIX OT-
HOIIICHWH YIOJTHOMOYEHHBIMH CYObeKTaMH MO3BOJIMIIO ObI COKPATHTh MPaBOHAPYIICHUSI.

3. IlpuBieyeHne OIKOIBHBIX MHCIEKTOPOB M IPaMOTHOE Pa3bsCHEHHE HEKOTOPHIX MOMEHTOB JIOMAIll-
HETO HACWIIHSI MOXKET CITY’KHTh NPOQHIAKTUIECKON MEpOi B JaIbHEHIIIEM.

4. Tpebyercsi Oonee oOmMpPHOE WHPOPMHUPOBAHHE OOLIECTBEHHOCTH O HAJMYUHU TOCYAAPCTBEHHBIX H
HETPaBUTEIbCTBEHHBIX OpPraHW3alliii B PErMOHAX, OKAa3bIBAIONIMX CIEIUANbHBIC CONMANBHBIE YCIYTH JUIS
KepTB OBITOBOTO HACHIIHSL.

5. Taxke cuMTaeM JOMYCTHMBIM BHECTH B KOMIIETCHIIUIO PaOOThI Y4aCTKOBBIX MHCIIEKTOPOB TOHIUH
HaTpaBJICHUE U MPABOHAPYIIUTENS U KEPTB OBITOBOTO HACKIIHUS K CHIEIIHAIMCTaM B 00JIaCTH TICHXOJIOTHH.

6. Hdns noctwxeHus: pe3ynabTaTtoB 3¢ pekTuBHON paboThl OPraHOB BHYTPEHHHUX €1 B chepe OBITOBOrO
HacuiIHsl TpeOyeTcs NPOXO0XKIeHHE CIIEIUATBHBIX ICHXO0JIOTHYECKUX KYPCOB.

[IpemioskeHHBIE M3MEHEHUS MTO3BOJAT YIIYUIIUTh PA0OTY MPAaBOOXPAHUTEIBHBIX OPTaHOB C OBITOBBIM
HACHJIMEM, a TaKKe CHU3UTh YPOBEHb COBEPILIAEMBIX MMPABOHAPYLICHHUI B 3TOI 001acTH.
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A.M. Ecenremupona, C.C. CypkoBa

Imki ictep opranaapbinbig KazakcTanaarbl TYPMbICTBIK 30PJbIK-30MObLIBIKTAFbI
KYKBIK 0y3yIIbUIBIKTAPABIH ce0enTepiH aHbIKTAYbI

Makaia KYKbIK KOpFay OpraHAapbIHBIH TYPMBICTBIK 30PJbIK-30MOBUIBIKTAFbI KYKBIK OY3YIIBUIBIKTap/IbIH Ce-
OernTepiH aHBIKTAY >KOHIHAET1 HETI3T1 Oilapabl 3epTTeyre apHalFaH, oJap KeHiHHEH 0TOACBUIBIK-TYPMBICTBIK
KaThIHACTAp CAJIACHIHIAFHI aJ/IBIH Ty IIapalapblHa aifHaTybl MyMKiH. 3epTTeyaiH HEri3ri MakcaTbl — 0T0a-
CBUIAPAAFbl TYPMBICTBIK 30PJIbIK-30MOBUIBIKTHI aHBIKTAY JKOHE a3alTy OOWBIHIIA KYKBIK KOpFay OpraHaapbl-
HBIH aJIIaFbl )XYMBICHI OOMBIHIIA HEri3ri YCHIHBICTAPABI 33ipiiey. 3epTTey KYKbIK KOpFay OpraHIapbIHbIH TYp-
MBICTBIK 30PJIBIK-30MOBUIBIK KypOaHIapbIMEH JKOHE arpeccopiiapMeH e3apa dpeKeTTecy epeKenepiH KaObLI-
Jay KaKeTTUIrH KepceTTi. 3epTTey TaKbIPBIObIH erKel-TerKeiil 3epeney yIuiH KypOaHAapAblH BUKTHMH-
3aLUACH], TYPMBICTBIK 30PJIbIK-30MOBLTBIKTBIH JICTCHTTLIIN )KOHE OCHI Cajlafarbl ajlIbIH ally TY>KbIpbIMaama-
JapBIH 3epPTTEYAIH HETi3ri OarbITTaphl TaHAANABL. 3epTrey OapbichiHga Kasakcran PecnyOnmkaceiHoa Typ-
MBICTBIK 30PJIBIK-30MOBUTBIKTBIH AIIBIH aly Typajbl 3aHHAMaHBI JKETUINIPY >KOHIHAETi YCHIHBIMAAPIAFbl
KEeMIIUTIKTepi OOIIpIpMay MaKCaThIHIA OCHI MaKajia IIeT MEMJICKETTEPAiH ToXKipuOeciHe )KoHe JOKTPpUHAFa
Herizaenred. FpulbIMu 3epTTey Oipkarap HOTIKENIEpre Ue, ojlap MbIHANAP/AH TYPA/Ibl: TYPMBICTBIK 30PJIbIK-
30MOBUIBIK CYOBEKTIICPiHIH TYPMBICTBIK 30PJIBIK-30MOBUIBIK CATAChIHIAFhI KbIIMBICTAPIBIH OJIaH Opi aIbIH
Ty YIIiH TopTiOiH Kyleney, CoHal-aK 0TOaChIIBIK-TYPMBICTBIK KaTbIHACTAP/1a 3aHCHI3 9pEKETTEp/Il JKacayra
acep eTeTiH (akToprapAbIH MaHbI3bl. TYPMBICTHIK 30PJIbIK-30MOBUIBIKTEIH aJIIBIH aJTyABIH THIMJII TETITiH KY-
Py OCBI caiaiarbl KYKbIK OY3YIIBUIBIKTapIbIH ACHIeHiH TOMEHIETYTe, COHali-aK 3epTTeNeTiH calagarbl Ky-
KBbIK KOpFay OpraHAapbIHa JIeTeH CeHIM JeHreiiH apTThIpyFa MyMKIiHIIIK Oeperi.

Kinm ce30ep: TYPMBICTBIK 30PJIBIK-30MOBUIBIK, YHIETI 30pIIBIK-30MOBUTBIK, OTOACHUIBIK-TYPMBICTHIK 30PJIbIK-
30MOBUIBIK, KYKBIK KOPFay OpraHIapbl, TYPMBICTHIK 30PIIBIK-30MOBUIBIKTEIH AJIBIH ATy, OKIMIILTIK KYKBIK Oy-
3YIIBUIBIK.

A.M. Yessentemirova, S.S. Surkova

Identification by internal affairs bodies of the causes of offenses in domestic
violence in Kazakhstan

This work is devoted to the study of the main points on the identification by law enforcement agencies of the
causes of offenses in domestic violence, which in the future can become preventive measures in the field of
family and domestic relations. The main purpose of the study is to develop basic proposals for the further
work of law enforcement agencies in identifying and reducing domestic violence in families. The study
showed the need to adopt rules for the interaction of law enforcement agencies with victims of domestic vio-
lence and aggressors. For a detailed study of the research topic, the main directions for researching the con-
cepts of victimization, the latency of domestic violence and prevention in this area were chosen. In order to
avoid shortcomings in the recommendations for improving legislation on the prevention of domestic violence
in the Republic of Kazakhstan during the study, these articles are based on the experience of foreign countries
and doctrine. The scientific study has a number of results, which are as follows: systematization of the behav-
ior of subjects of domestic violence for the further prevention of crimes in the field of domestic violence, as
well as the importance of factors influencing the commission of unlawful acts in family and domestic rela-
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tions. The creation of an effective mechanism for the prevention of domestic violence will reduce the level of
offenses in this area, as well as increase the level of trust in law enforcement agencies in the area under study.

Keywords: domestic violence, law enforcement agencies, prevention of domestic violence, administrative of-
fense.
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MemJieKeTTIiK TiJIAi 3aHHBIH TLTi peTiHae KAJbINTACTBIPY

Maxkanaza enimizzae 3aHIapAbIH PECMH OPBIC TUTIHAE 93ipJeHIN, KaObUITaHYbIHAH KEHiH MOTIHIH MEMIICKETTIK
Tire aymapyIblH calfapbl Typaibl MOceleNep TalKbUIaHFaH. ABTOpJap MEMJICKETTIH €TreMEeHIITiHe TYpaK-
TBUIBIK OEpeTiH KacHeTTiH Oipi peTiHae MEMIICKETTIK TiJIiH MOPTEOECiH KOoTepy 6T¢ MaHBI3[bl CKCHIHE KO3
JKeTKi3reH. OpbIC TUTIHEH Ka3ak TiTiHE ayJapbUlFaH 3aHHBIH MOTIHIHICTI JYpBIC eMec 9pi TYCiHIKCi3 ayna-
pBUIFaH OanTappl KYKBIKKOJIIaHy TXKipHOeciHe KojIaHy1a KUBIHIBIKTap Ke3aeceTiHi ManiM. COHBIMEH Ka-
tap KP Asamartsik konekci (JKammsr 6eiim), KP Asamarteik konekci (Epekmre 6einim), KP Kocinkepiik ko-
nekci, KP «KaibIpbIMIBUIBIK TYpaibl» 3aHBIHBIH OPBIC XKOHE Ka3akK TLIACpPiHAETT MOTIHACpIHACT] TEHTYITHYC-
KaJIBIK KaFUIaChIHA COMKeC KeIMEHTIH Kelbip KaTe aynapManapIsl alKbIHIAI, OJapIblH AYPHIC ayaapMallapbl
ycoiHbUTFaH. Kate aygapmanapasiH opbIH aimy ce0ebi 3aH IIbIFapy MpoIeciHAe 3aHIbIK TEXHUKA TalalTapbl-
HBIH, COHBIH iIIiHAE, 3aHIBIK JIMHTBACTHKA OOMBIHINA 3aHIBIK TEPMHUHOJIOTHSIIAPIBI ayAapyda Oipi3aiuTiKTiH
CaKTaJIMaybIHaH JIeT€H KOPHITBIHBI )kKacarFaH. Makaiia aBTopJiapbl 3aHAapIbIH Ka3akK TUTHIET] MOTIHAEpiHeH
aHBIKTAJIFAH KaTe ayJapMaiapra Taijay >KYprize OTIPHIN, MEMICKETTIK TUTIMI3/i 3aHHBIH TiJiHE aifHAIIbI-
PYZBIH KYKBIKTBIK TETIKTepiH YChIHFaH. KOPBITHIHIBIIA OCBIHIAH KYKBIKTBIK PETTEY TETIiriH OPHATY JKOJIBIMEH
FaHa MEMJICKETTIK T/ 3aHHBIH TiJIi PETiHAE KAJTBIITACTHIPY MOCEJICCIH MY KaKETTIr Heri3eTeH.

Kinm ce30ep: MEMIIEKETTIK TiJl, MEMJICKETTIK TIJIiH KYKBIKTBIK MOpTeOeci, 3aHHBIH TiMi, Ka3ak TiJi, 3aHIBIK
TeXHHKa, A3aMaTThIK KOJEKC, 3aHIapabl ayaapy, 3aHIbIK TEPMHHOJIOTUS, TEHTYTHYCKAIBIK, 3aH JTHHTBUCTH-
KAChl, INHBUCTHUKAJIBIK caparnramMa.

Kipicne

OTaHBIMBI3/IBIH €TeMEH/IITIH JKapHUsUIaFallbl OTHI3 JKBUIIAH acTaM YaKbIT OTCE Ji¢ OHBIH IIBIHANBI KYH/IbI-
JIBIFBI MEH HOPIH TaTa ajiMail OTBIPFaHBIMBI3 aiilaH aHbIK. byyail nen alTybIMbI3bIH O0acThl ceOeOi, 3aHrep
00JIFaH COH Ka3ak TUIIHJAE 3aH IIBIFapy MEH oJiap/bl KaObLIaayaarsl podiieManapabl TUI'e TUEK eTIICKIIi3.
MeMIteKeTTiH ereMeH/IiTiHe TYPaKTBUIBIK OepeTiH YIII KacueT O0ap, erep ojlap Koramja 0acThl KYHABUIBIK 00-
JIBITT TAHBLJICA, OHJIA MEMJICKETTET1 €TeMEH IIKTIH IIBIHANMBI JIE01 COFBIT, MEMJICKETTIH PYyXaHU KYHIBUIBIKTaphI
€PeH OPBIH aJIbIIl, €J1 JJaMybIHa OpacaH BbIKHa eTeii. AJl ojap JaMbiMaca HEeMeCe OJIap/bIH JaMybIHa aTYCTi
Kaparn, Kyp Kara3 KY3iHJle apyachlH JOHIENETIIl, IILIHAWEI eMip/e OJapAblH JaMyblHA MEMJICKET Tapallbi-
HaH OeiHEeTIH KbIpyap KapakaTThl KYMFfa KYWbUIFaHAal Kapaljica, OHAa MEMJIEKETTiH Oojamarsl OYIIBIHFBIP
0os1anpl. COHBIMEH, €JIIH TAYEJICI3Irt alapIMeH KOFaMIarbl VJITTHIK HET13/1 KaJbINITACTHIPAThIH YIII OacTh
MaceJIeMEH ThIFbI3 OaiaHpICThl. Oapra 013 TiJI, T )KoHE JiHJII KaTKbI3aMbl3. byiap kanmai 3amanaa 00J1-
MAacCBhIH eJl ereMeH/Ir Ti3riHiHiH 0acTbl Kypaisl 0ombn TadbuiFad. OcklUIapAblH ilIiHAe 0acTHICH TiM aca Ma-

* Xar-xabapnapra apnanrad aprop. E-mail: G.lliasova@mail.ru
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HBI3/IBI OPBIH allajpl, ce0edi Til Ayphic OoJca AT qyphic OOMabl, al AT TYPBIC SIIIH AiHI TyphIC O0IaIbL.
OcHI yIII HETi3 YITTBIH, MEMJICKETTIH PyXaHH TYTKACHI, OOJIaIaFbIHBIH HET131H KaJIBIITACTRIPYIITEI 0aCThI KY-
panmap. Erep ocputapapiH MeMIIEKETIMI3[e JaMybIH AYPBIC JKOJIa YCTacak Oojamak »apKbIH OoJapbl aKu-
Kar.

«O3re Tinme ceey KaMaH eMec, e3re TUIAE Oiiay KayilTi» JeTeH HaKbLI co3 Oap xanksiMbe3aa. Cede-
01 aiaM Kait Tinme oiyiaca OHBIH aHa TiTi cojl 6omapbl akukat. Tiai MeH oMbl OY3bUIFaH KOFaMaa M Moceeci
KYJIObIpaliibl, all ol ©3 ajjiblHa KOFaMJa Fachkipiap OOWBI KAJIBINITACKAH 9ET-FYPHINTHIK YCTaHBIMIAPIBIH
Heri3i 0OJIaThIH pyXaHU OOJMBICBIMBI3IBI KOsAbl. Ce0ell XanbIKThIH JUTI KOWBUICA OHBIH CEHIM HAaHBIMBI
Iy0opa Kyire yIIbIpaiipl. AT OHBIH cajiapbl KaHAai Mpo0IeMaHbl TyBIHAATHII KATKaHBIH Ka3ip KyHACTIKTI
eMipJie Kepill XaTbIpMbI3. MoceleH, axbIpacy, TacTaHAbl 0ana, ajamJap apachiHIa asycChl3 JKaybI3JbIK,
KYHIIUIAIK, MCHMEH/IIK JKOHE TaFbl Jla 0acka TOJIBIN JKaTKaH KEJCHCI3 arJainap/sl alita Oepyre Ooyajbl.
«Tin ceiiney-ceinecy, oKy-YHpeHy, *&a3y-ChI3y apKbUIbI ecefi. by ymeyaig 6ipiHe kKeHUT aygapMay — yiI-
KEeH KBIIMBIC. DTHKA, ICTETHKA IETCHACPAIH THIM HO3IK CHIpJIAphIH op XalbIK 63 TUTIHIIE FaHa epKiH TYyCiHCe
KepeK», — JIETeH €KeH YJIaraTThl co3/iH aBTopsl Fabut Mycipenos [1].

MiHne, ochl opaiiia 0i311iH KeHi1 Oemreni OTbIpFaH OyHIal TYWTKLIII MoceneMi3 — KOFaM/IbIK KaTbIHAC-
Tap/Abl peTTeyIli 3aHHBIH TiT Maceneci. Tapuxka yHinep O6omncak, anmaysT kepiri Kpitail exiHiH aTakThl Fy-
JamaiapbiabIiH 0ipi Kordyuiire erep en Ouiiey Ti3riHiH Oepce €H alJbIMEH HE icTep €JIiHi3 ACTeH e, O T
MoceJieciMeH aiiHalbIcap efiiM, — el kayar Oepred ekeH. Ce6ebi T OapiblKk anamaapsl OipiKTipeTiH eH
KyatTsl Kypan. Corna Kondyuuii: «bip yaTThIH Timi Oy3bUICa, CON YATTHIH PYXbl MEH o/I€T-FYPITHI OY3bLIa-
nbl. Erep Gip yITTBIH pyXbl MEH 9JICT-FYPIIbI OY3bLICA, 9JIUICT )KOHE aKUKAT JKOFAIBIN, XaIbIK MAapachI3/bIK-
TaH JXOWBUTY KaymiHe mymap Oonaabl. Keickackl, O6ip WITTBIH Tidi Oy3bUIca CON YIATTHIH KeJCeUIeTiHEeH YMIT
KyTyre OomMaiiael. MyHna sxarnail TysuTy1aH OYpBIH JIBIH ATy 6T€ MaHBI3IbD), — IETeH eKeH [2].

Kazak xankpiaaa «O3 TUTiH — OipIiK YIIiH, 3re Till — TIpaiK YIIiH» JereH ackll ce3 Oap. Kazak Timi
— XaJIKBIMBI3/IBIH PyXaHU OalIbIFbl, aTalaH Oanara, yprakTaH YpHakKka MUpac OOJIBbIT KaJbIN OTBIpFaH Oara
JKETIEC achUl Mypa. AHa TUIIIH KaCHETi Typajbl KaHIIa aiTcak Ta TaychuiMaiabl. OThI3 KbUIIABIK ereMEHTi-
rimMi3zi aTan eTkeHIMI30€H Ka3ak Tili Maceleci o 1e KoKeWKecTi MacenenepAiH Oipi O0bIT OThIp. O3 emiH-
Jie ercii OpBIH aJbIll OTHIPFaH Ka3ak TUTi Ka3ipri TaH/a KapblH allTHIPATBIH MACEJIE CKEHIIT CO3Ci3 IIBIHIBIK.
OThI3 KBUIABIK ereMeH/Ii e Oosraibl [lapmaMeHT KaObIprachiHaH HE 0opi €Ki FaHa 3aH Ka3ak TUTiHIe KaObLI-
nmanrad. OHbIH Oipi 1997 xputbl OKiM blckakThIH BIKMambIMeH o3ipieHTeH «Kelri-KoH Typaib» 3aH jKoHE
ekinmrici — ®apuza OHFapchIHOBaHBIH OactamacbiMeH naibraaanran 2002 xeutrbl «Kazakctan PecryOmm-
KaChIH/Iarbl OaJaHbIH KYKBIKTAphl TypajibD» 3aHbl [3]. OCbl MBICATABIH ©31 KETKUTIKTI, ETeMEHI eMiMi3iH
TiJT1 ©3 JKepiHAe erel Kyl KeUIin OThIPFaHbl OKIHIIITI KaHT.

Ooicmep Men mamepuanoap

Makanassl jka3y OapbIChIHAA TAAY, XKAIbUIAY, 3ePTTEYIIUTIK, CaTBICTHIPMAITBI-KYKBIKTBIK, KYHeIIiK
oicTepl KOJIaHbUIIbI. A3aMaTThIK 3aHIap/IbIH OPBIC TLTI MEH Ka3aK TUTIHJETT MATIHCPIHE CaIbICTHIPMAJIbI-
KYKBIKTBHIK JIMHTBIUCTHKAJIBIK, capanTaMa XYPridy apKbUIbl ajbIHFaH HOTIDKEJIEpPre Tannay 9[iCTEMECiH KO-
JaHy 3aHIBIK TEXHUKA TaJlalTAPbIHBIH CaKTaIMaFaHIbIFbIH AWKBIHAA b,

KP Aszamartsik koaekci (JKammsr sxone Epexkiire 6emimMaepi), KykbIKThIK akTinep Typaiasl 2016 sKbUTABIH
6 coyipaeri KP 3anp1, Kazakcran Pecnyonukaceiabiy Kocinmkepiik Kogexci typansr 2015 sxpurrst 29 kKa3aH-
narel Ne 375-V KP3, Kaitpipermapuibik Typaitsl 2015 xbiiEbl 16 kapamragarst Ne 402-V KP 3ansl, 3aH TexHU-
Kacbl MEH TLJI MACEJIECIHe apHaJIFaH 3aH FBUIBIMBI dicOMETTEepiHIe, MeP3iMAIK OachUIBIMIAPIA KapUsIaHFaH
OTaHJIBIK JKOHE pecell FajbIM-3aHrepJICPiHiH, FalbIMIAPIbIH, atan aitkanna, [.A. Wnbscosa, K. bekraes.
T.B. Kamanuna, H.JI. Brnacenko, C.B. YTenkoB, B.M. bapaHOBThIH €HOEKTEpi aTaiMbIII 3epTTEY/IiH MaTe-
PHAIBIK HETi31H Kypaiibl.

Tanxvinaynap

3aHHBIH KOFaMJIBIK KAaThIHACTAp/bl PETTEyNE KOJIJAHBUIYBIH OHE OHBIH CANaJIbIIBIFBIH KAMTaMacChl3
€TETIH d/IIC1 — 3aHJbIK TEXHUKA OOJIBII Ta0ObLIa IbI.

3aHJIbIK TEXHUKA — OYJI 3aHIBIK Ky)KaTTapbl KYpacThIPYAbIH 9ICTEPI, KYpalaaphl, TICUIACPIHIH KH-
BIHTHIFHI [4; 26].

HopMaTuBTiK KYKBIKTBIK aKTiIEpHi COTTI NaWBIHAAYABIH IIAPTHI KOOAJTAHATHIH HOPMAaJapJbIH THICTi
carachblH KaMTaMachI3 €Ty 00JIbI TaOblIaabl. By skepie oapablH KYKBIKTBIK, TUHTBUCTUKAJIBIK, JIOTMKAIIBIK
JKaKTapbIH KETUIIIPYAiH KOFapbl JeHreHiHe KETY Typalibl alThIIT OTHIPMBI3.
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3aHJIBIK TEXHUKA TYPFBICBIHAH HOPMATUBTIK KYKBIKTHIK aKT 5KOOACHIHBIH Carlachl, OHBIH KYKBIKTHIK, Tij-
IIK, JTIOTUKAJIBIK JKOHE QJICYMETTIK Kypamaac OeliKTepl OHbIH MbIHAJal TajanTapra COMKECTIrH OOmKanIbl:
HOPMATHBTLIIK, TOJBIKTHIFEI, HAKTBUTBIFEI, YKYHETUTIT, JOJIAIr, alKBIHIBIIBIFEI, KaparmanbIMIbUIBIFb, KEICKA-
JIBIFBI (YHEMALTITI).

Tinmik Tamantap HOpMa OENTINEYIIiHIH epKiH OLTIIpeTiH TUAIH JeKCHUKAIBIK KYpaIJapblH AYPHIC KOJ-
naHyra OarpiTtanrad [5; 58]. bi3 HOpMAaTHBTIK TpaMMaTHKAIIBIK COWUIEMIEpP, KYKBIKTHIK (hpa3eoIOTHsITBIK
OipmikTep, cezaep MeH adOpeBHaTypajap >koHe T.0. Typalibl AT OTHIPMBI3.

KyYKBIKTBIK HOpMa MOTiHIHIH HETi3ri TUIAIK Oipiiri — HOPMAaTHUBTIK IrpaMMaTHKAJIBIK ceinem. On HOp-
MAaTHUBTIK KYKBIKTBHIK aKTiHIH MOTiHIH YHBIMAACTHIPYIBIH 3aHABUIBIKTApPbIHA OaFbIHABI KOHE KYKBIK HOpMa-
JapbeIH Oixipy Tocim periHae apekeT ereni. Hopma OepymriHiH epki MEH MYIIeepiHiH COMKEeCTIiK IeHTewnl
Ke0iHEeCe YCHIHBICTBIH TeXHUKAJIBIK CarachbiHa 0ailJIaHbICTHI.

KYKBIK IIBFapMamibUIBIKTHIH 3aHIbUIBIFEI — OYJI CHHOHUMZEP/AiH MUHHUMYMBIHA JICTEH YMTBUIBIC, O
HOPMAaTHUBTIK MOTIHHIH Ma3MyHBIH OipKeNlKi TyCiHy MeH KOJIJaHyABIH IIapThl PETiHAe MK MeH aiKbIH-
JIBIKKA HET13/EIreH.

Ier TimiHAETI JICKCUKaFa KeJIETiH 00JICAK, Ka3ipri yakpITTa KYKBIKTBIK PETTEYC 01 OapFaH cailbiH Oel-
CeH/II IO3MIMSIAPIBI alaibl. Byl OpbIC JIEKCMKOHBIHAA KOJIAaHbLIATHIH 0acKa TIAAEPACH allblHFaH TCPMHUH-
nep. et TiniHmeri ce3aep MEH €03 TIPKECTEPiH KOJIAHYIbIH JKaJIbl €PEXKECIH Keeciiel Ty KbIpbIMIayFa
00J1a/ibl: HOPMATHUBTIK KYKBIKTBIK aKTiHIH KOOACBIHBIH MOTIHIH IIET TUIIHJETI JICKCHKAMEH IlIaMajiaH ThIC
KYKTeMey Kepek. HopMaTuBTiK KYKBIKTHIK aKTiIepjae IIeT TUTIHAET TePMHHOJIOTUSHBI IIaMagaH ThIC ©Te
KON MaijaiaHy KYKBIKTBIK HOpMaiap/bl TYCiHyJle KUBIHABIKTAD TYFbI3aJIbl, CO3IKTEpre, 0acka aHbIKTaMa-
JIBIK 9JIOMETTEpre KYTiHyre MOKOYpIIieli. OpHuHe, IIeT TUTIHEH CHIeH TePMUHHIH MOHICIH JKOFAITHIN ajMac
YIIiH OHBI 3aH MOTIHIHAE ayaapMai KOJJIaHFaH bIHFaIel. JlereHMeH, peTci3 KongaHa OepymdiH 31 3aHHBIH
TLTIH TYCIHIKCI3 eTei.

XIX—XX rachIpiap TOFBICHIHIAFBI €YPONAIIBIK 3aH FHUIBIMBI TOJKBIHBIHIA 3aH TEXHUKAChI YFBIMBI Ka-
TErOPHUSUIBIK amapaTka TOFBICHII, KYKBIKTBIK MO3UTHBU3MHIH TaHBIMAJABIFBI 3€PTTEYNIICPAIH KYKBIK TiJi,
3aH NIBIFapy camachl Mocesenepine, 0acka TeXHHUKAIBIK-KYKBIKTHIK MOCEIeNepre KoHe KYKBIKTBIK TEXHHUKA
YFBIMBIH KaJBIITACTHIPY MEH 3epTTEY/IiH TEOPHSIIBIK HeTi3iHe aHamab! [6; 8].

TeXHUKATBIK-KYKBIKTBIK 9JIICTEP MEH epeKeNIepAiH KYKBIKTHIK iIIKi HEMECE CBHIPTKBI )KaFbIHA OaFaapiia-
HybIHa OalTaHBICTHI 3aH TEXHUKACHIHBIH €Ki TYPiH alTyFa Oomajpl:

- KYKBIK HBICAHBIH KETUIAIPY TeXHUKACH (KYKaTTapbl yKacaydblH TUIIIK, CTHIACTUKAIBIK, Tpaduka-
JIBIK, epeKeNepi; Tociamepi 3aHbl paCiMICPAIH THIMALIITIH apTThIPY, KapaXaT KYKBIKTBIH TYCIHITT MEH KOJI-
KETIMIITITIH KaMTaMachl3 eTy);

- KYKBIK Ma3MYHBIH JKETUIIIPY T€XHUKACHl. KYKBIKTHIK TEXHUKaHBIH Oyl 0OMiri KYKBIKTBIK PETTEYIiH
OHTaMJIBl KypaJiiapbl MEH QJIICTEPiH TaHIayFa, aliJiblH-ajla PeTTeyIiH Oapabap OenrijeHyiHe, 3aHaa OJIKbI-
JIBIKTap MEH KaKThIFBICTApP/IbIH 00JIMaybIHa Kayan Oepesli, THIMII 3aH bl KAKThIFBICTAp bl STyl YKETiIIi-
py [7; 39].

3aH/bIK TEXHUKAHBIH Ka3ipri TaHJa aca KeHiJd OOl OThIPFaH Calachl 3aHJBIK JMHTBUCTUKA FHUTBIMBI
00J1bIn TaObLIaABL. Ti MEH 3aH/bl 3€PTTEHTIH CcajlaHbl 3aH JUHTBUCTUKACKI JCT aTaiibl. 3aHJBIK JIMHIBHC-
THKa MEMIIEKET TUTIH MEMIIEKETTIH Tl CasCaThIHBIH OOBEKTICI PeTiHJe XoHe KYKBIK TUIIH 3aH callachlHa
KBI3MET eTYJIIH 3JIEMEHTi peTiHae 3epTreri. Tisl — MeMIIEKeTTiH KaJbIIITaCybIHA BIKIAN €TETIH HET131 KOM-
noHeHTTep/Iiy O0ipi. COHbIMEH KaTap, «0ipTyTac TUIIIK KEHICTIKTI caktay — eJ1 OIpJIiriH cakTayablH KemiTi»
J1 1T H/Ie KYPTi3UIiN )KaTKaH TiJI casicaThIHBIH KOIITEreH Ke3eH IepiHiH Oipi [8].

OTaHabIK 3aH IIBIFapy TOKIpUOeciHAe 3aHIap/IbIH 0achIM KOIIILTIri opbIciia KaObUTIAHBIN Ka3akK TiTiHe
ayJapbUIbII, COJIaH KEWiH KOJaHbICKa Oepiyiedi. Al Ka3ak TUIIHZIETI 3aHIap/blH MOTIHASPIHIH ayaapMachl
Ka3ipri Tania chiH ketepMeiiai. Ochl 3aH cajachlHa ayapMa mapyachiHa KeJICEK, Tarbl Oip KypJeli Macele
3aH TepMUHJIEpiMeH OaiaHpICThl. KYKBIKTaHy canachlHAaFbl TEPMUHICPAL ayAapyAblH MaHbI3bI SPEKIICTi-
Tl JKOHE THICIHIIIE JIEKCUKOTpa(UsIIBIK )KYMBIC CAJIACBIHJIA aca YJIKEH Ha3ap/bl KYKBIKTHIH EPEKIIEINiri KoHe
KOCiOM TULIIH epeKINeNiriH TYCiHY, ToKiprOene Kol Ke3/IeCeTiH TYCIHIKCI3 TepMHUHIEP KYMBIC iCTei i, Ko
MaFrbIHAIBI co3Jep, OUIIMHIH 0acka cananapblHIaFbl TEPMUHICD, CAHOHUMAED, aybI3eKi TiJ, )KaproHaap, ap-
Xau3M JKoHE T.0. 3aH KOJJIaHy TKIpUOECIH e KONTETeH TOKIPUOSTIK allaHIaTyIIbIIBIKTAP TYFBI3aIbl.

Ochl JKOFapbLIarsl JKaraliapabl aHBIKTAlH OTBHIPBIN, MEMJIEKETTE1 KOFaMIBIK KaThIHACTAPIbIH JTYPHIC
opi camalibl KajbllTaCyblHa 0ACThI BIKIIAJ TUTI3ETIH Kypajl COJI KaThIHACTAP/bl KYKBIKTBIK PETTCHTIH 3aHaap
€KeHiH eckepyiMi3 kepek. OnapabIH Ka3ipri TaHIaFbl OTaHBIMBI3AFb] JKaFIaliblH aHBIKTAY apKBLUIBI IIBIHANEI
KOPIHICIH aHbIKTal, OojamarbiH TyciHyre Oojaabl. OTaHABIK KAaThIHACTAPbl KYKBIKTBIK PETTEYI XKYy3ere
achIpaThiH 3aHJap MAceJeci aca elieyJi Jkaraaiaap/siH Oipereiii 0obin Tadbu1aabl. Cebebl Koramaarsl Ka-
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JIBITITACATHIH KATHIHACTAP JKaH-)KAKTHI Opi HAKTHI PETTEHTIH 3aHJapMEH KaMTHUIFaH 00Jica OHJA, KOFaMIIbIK
KaThIHACTap HAKTHI opi omil perrenemi. Ockl opaiima 0acThl 3epTTEyre aJlbIll OTHIPFaH MOcelie KOFaMIarbl
a3aMaTThIK KaTBIHACTAP/IBIH KYKBIKTBHIK PETTEINyl JKOHE OHBI PETTEHTIH a3aMaTThIK 3aH CaJaCHIHBIH KAJIIbI
JKaraaiibl MEH Ka3akK TUTIHIE KAJIBIITACTHIPHLIATEIH HOPMAaJIAP/IbIH CAIlaChiH 3epeiey Ka3ipri TaHHBIH eleyJTi
MoceTeNepiHiH OipiHel aifHaIBII OTHIp.

KoramapIK KaTbIHacTapabl KYKBIKTBHIK PEeTTeyI O0acThl Kypal 3aH Ooinbim Tabbutaasl. Erep ocel 3aHmap
cayaTchl3 KaOBUIIAHBIN, YHEMI KaHIIBUTBIKTAPFa TOJIBI 00JICa, OHBI KOJIAHYIIbLIAP MEH OJIap/IbIH apachIHIa
KaJIBINTACATHIH KAThIHACTAP IIMEJICHICTEPACH 0ac KOTePTIECUTIH 001a bl 3aHrep MaMaHIapAbliH Ka3ipri TaH-
nIarel 0acThl MacenenepiHig Oipi Ka3ak TUTIHIE KalbINTACTHIPBUIFAH 3aHAApABI TYCIHY MeH TyciHaipy. Erep
0AacIIBUIBIKKA ATBIHATHIH 3aHJapIbIH 631 KaTe JKa3blIaThiH 00Jica, OHBIMEH KaHIall KaThlHACTAPIbl PETTEN
JKapbITAMBI3 JICTCH CYPaK TYbIHIaNIbI.

Homuocenep

Kazakcran Pecnyommkacerabiy 2016 sxeuiapy 6 coyipinmeri «KyKBIKTHIK akTijgep TypaibDy 3aHBIHBIH
24-6a0bIHa HOPMATUBTIK KYKBIKTHIK aKT MOTIHIHIH Ma3MYHBIHA KOHE JKa3bUTy CTUJIIHE KOWBLIATHIH Tajar-
Tap KepCeTUIreH, ayl 3-tapMakinackiHga «Kasak jkoHe OpbIC TUIACpIHACTI HOPMATUBTIK KYKBIKTHIK aKTiIep-
IiH MOTiHAEpl TEHTYMHYCKAIbl OoiyFa Tuic» neminred [9]. Omait 6onca, 6i3 3epTTeyre ajblll OTHIPFaH asa-
MAaTTBIK KYKBIK CaJachlH PETTEUTIH A3aMaTTHIK KOJCKCTIH MOTIHIHE K63 XKYTipTin kepeiik. COHbIH HEeri3iHae
OyJ1 TajlanTapablH, SFHU Ka3aK JKOHE OPBIC MOTIHJIETI ayAapbUlbIMIAP/IbIH TEHTYCHAIBIFbI, KAHIIAIBIKT CaK-
TaJIFaHbIH aHLIKTANMEI3.

3aH canachlHAAFbl ayiapMa MOCeJIeCiHIETi eNieH eTKi3ep KaTelikTep a3 emec, conapabi Oipi Kazakcran
PecniyOnukaceiabiH A3amatThik Kogekciniy XKanmbel OeniMiHiH 6-0a0biHna kepceetinesi, Oyi 0am «A3amar-
THIK 3aH KAJIBIITAPBIHBIH TYCIHUTY» NI aTanFaH, anaiina ma ocbl Kogekcrin oppiciia Oamamaceiaga «Tom-
KOBaHHE HOPM TPKIAHCKOTO 3aKOHOJATEIhCTBAY JIET JKa3blIFaH, OYJI JKeperi Ko3re oTTail 0achlIaThIH Ka-
TEJIIK «HOpMay CO31HIH Ka3aKIia ayJapMachlHIa «KaJbIm» Jen ayaapbuiybl [10]. «KyKBIKTHIK akTiiep Typa-
nel» Kazakcran PecriyOnukachiabie 2016 xbUTFBI 6 coyipaeri 3aHbIHBIH 1-0a0bIHBIH 1 8-TapMarbiHAa «KYKBIK
HOPMACBI» CO31HE «PETTENETIH KOFaMBIK KaThIHACTAp IIeHOEpiHAe KON MIpTe KOJJIaHyFa apHaIFaH, )KeKe-
Japa alKpIHIAJIMaraH TYJIFajgap TOObIHA KOJIAHBLUIATHIH, TYPAKThl HEMECE YaKbITIIA CHUIATTaFbl JKAJIbIFa
MIHJETTI MiHE3-KYJIBIK KaFUaachkl» Jien TyciHikTteme oepeni [9]. Kepinm oTeipraHbIMBI3Iall, OYI1 JKEpAe «HOP-
May €e3i Kazak MOTIHIHJET] ayjapMana «Kalblll» JereH co30eH aymapeuiMaraH. «Kameim» cesi omedu Tinme
Oenrinmi Oip marsiHa Oepce, pecMu 3aH TiniHE colikec kenmMmeiai. Con ceOenTi 3aHHBIH MOTIHIHIETI 3aHIBIK
TePMUHJIEPII 91¢0u Co3ep i KOJIAHBIN aynapy AYPhIC eMec Jel OMIaiiMbI3. Ocipece, T TITIHEH eHI'CH
KipMe ce3zepi aymapMaii coll OeTiHIe KaIbIPFaH XKeH Jie ecenTeiMis. bipak, meT TiaiHaeri TepMUH Xallbl-
KapaJiblK KOJIZIAHbICTa OOJIBIT, OHBI ayJJapy MOHICIH JKOFAJITATBIH OOJIca FaHa ayJapMaraH eH.

Ochnl xepae Tarbl Oip TOKTaja KETETIH MaHbI3Abl Macelne, Kasakcran PecrnyOnukachiHbIH A3aMaTThIK
kogaekcingeri (JKanmer Gesnim) 24-6anthbi, 34-0anThiH S-TapMarbinia, Kasakcran PecnyOnukachiHbIH - A3za-
MaTThIK Kojnekcinperi (Epexmre 6emim) 406-6anteiy 2, 3-TapMakTapblHa COWKeC, OPBICIIA MATIHAETI «3aKO-
HOJaTeNbHBIE aKTh» JETEH Co3lep TYpJIillle ayJapburaH, Oip Xepje «3aH akTijepi», an ekiHmi Oip xepae
«3aHHAMAJIBIK aKTiIep» HEMECE «3aH KYKaTTapbl» Jien OepuireH. Ocbl co3lepliH MarbIHACKI OipJeii Oosra-
HBIMEH, Oipi3fiITiKTiI cakTay MakcaThiHaa KomeKCTiH TONBIK MaTiHI O0HbIHIIA «KYKBIKTHIK aKTiIEp TYpalibDy
Kazakcran PecniyOnukackl 3aHbIHBIH 1-0a0bIHBIH 2) TapMaKIIAChIHA COMKEC «3aHHAMAJIBIK aKT» JeN KOJaa-
HBUIFaH OpBIHJBI OoNap elii 1en caHaipl MamMaHaap [9].

KP Asamatrteik Kojekcinig 42-0a0bIHBIH 6-TapMarbiH/a KapacThIPbLUIFAH PBIHOKY» JETEH CO3 YHJIeCiM-
ciz men ecenreiimis. K. bekraeB eHOeriHme «pBIHOK» CO31 «HApPBIK» nen aynapeurans! [11]. TuicTi esrepic-
Tepai «baranbl Karazmap pbiHOTB Typaiby 2003 sxputrsl 2 migeneri Ne 461-11 Kazakcran PecniyOnukachi-
HBIH 3aHbIHIa KOJIIaHFaH KOH JIEI CaHalMBI3.

KP Aszamarteik KonekciHiH KemnTereH OanTapblHIA «JIUI0» JETeH OPBIC MOTIHAET CO3/i «amaamy» el
ay/apraH, OyJl a3aMaTThIK KYKBIKTBIK JOKTPHHACHI TYpFbIHAaH Kate Ooubin ecenrteneni [12; 73]. Meicabl,
OpbIC TUTIHJETI MaTiHzAEr 16-0anta «Oxingik» Typanbl «Caeika, COBEpIICHHAs OJHUM JIMIOM (TIpEJCTaBH-
TeJeM) OT HMEHHU JPYroro Juia (MpeAcTaBiIseMOoro) B CHITy TOJTHOMOYHS...» JIETeH COMIEMIHJIE «IUI0Y» Jie-
TeH Ce3Jli Ka3ak TuTiHIeri MoTiHiHae: «backa amaMHBIH (OKiUNIiK OepylliHIH) aThiHAH Oip aJaMHBIH
(exinmiH)» «amgamy» aemn ayaaprad. Herisi «IuIo» JIereH opbIc MATIHAETI CO3/II «TYJIFay JCI ayaapraH AYpPbIC.
CoHJia >xoFapbIIarel MOTIH KeJleci Typle pacimueneni: «backa TyJiFaHbiH (OKiIiK OepylliHiH) aThiHAH Oip
TYJIFaHBIH (OKUIOIH)» JeM Ka3buica KYKBIKTBIK KaTBIHACTAFbl CyOBEKTiIep ayKbIMBbl IIEKTENN KalMaibl.
«JIuno» ce3iH «agamy» Jen ayJapcak a3aMaTThIK KYKbIKTarbl ©3re ¢ CYObeKTiIep OYJI KaThIHACTBIH KaThICY-
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IIbLIAphl 00Ta aMMalbl, COJI CEOCMTI «TYJIFay JEUTIH 0OJICAaK OHBIH KYpaMbIHA JKEKE TYJIFanap, SFHU ajam,
COHBIMEH KaTap 3aHJbI TYIFaap, MEMIICKET Kipeai. bYHBIH Heri3iHae ochl HOpMalap/ia aHBIKTAJIBIT OThIPFaH
cyOBeKTiziep KaTapbl mekreameii [ 13].

KP AzamarThiK KOjekCiHIH 167-0a0bIHBIH 4-TapMaKIlachlHa Ha3ap ayaapap Oosicak, A3aMaTTBIK KO-
JIEKCTIH OpbIC TUTIHAETI MOTIHIHAETI: «KOMaHJOBAHHEM COOTBETCTBYIOIIMX BOWHCKHX HacTeW» JEreH Cou-
JeMl Ka3aK TUTIHIETT MOTiHIHIIE «dcKepH OeniMaepaiH KOMaHAOBaHUECH» Jen KaTe ayAapraH. by xepaeri
OpBIC TITIHAETI MOTIHJIETI KKOMaHIOBaHHEM» JIETCH CO3/1 Ka3akK TuliHe MyJueM aynapmaii ketkeH [10]. Erep
Ka3aK TUTIHACT] MOTIHIHJAET ayJapMachiH eHJIep OO0JICaK IYPBICH: «dCKepu OeNiMICepiH KOJIOACIIBUTBIFbI-
MEH» JIeT ayIapblUTybl THIC.

Kazakcran PecnyGmmkacer AzaMaTThIK KonekcCiHiH 173-0a0piHma «YakpIT Ke3eHIMEH OenriieHeTiH
Mep3iMHIH OacTallyb» JIETeH COWIEMIiHJIE OpBIC TUTIHAETI MoTiHIHIer «Hauano cpoka, onpenenseMoro rme-
pHOJIOM BpPEMEHW» JIET€H COMIIEMIHACT] «OMPENesieMOTo» MeTeH COo3/i «OeNTUIeHeTiH» en aynapraH. Al
«OenTiNeHeTiny IeTeH co3/i OpBIC TiUTiHE aynapap 0oJCaK «yCTaHAaBIMBAEMBIE) JIET€H Co3 OOJIBII ayaaphluia-
ne1. Con ceOenTi OpbIC TUTIHAETT MOTIHAETT «OMPEICIIIEMOroY» JIETeH CO3/1 «aHBIKTAIAThIHY JICTCH Co30eH
ayBICTBIPY KEPEK, COHJIA JKOFaphlaa KepceriareH 173-0am ka3ak TUTiHAE Kelecl TypJe Ka3bulybl THIC: «Ya-
KBIT KE3€HIMEH aHBIKTAIAThIH Mep3iMHiH Oactamysn [10].

A3zaMatThIK KojaekcTeri 188-0anThiH « MEHIIIK KYKBIFbI YFBIMBI J)KOHE OHBIH Ma3MYHBD» |- TapMakiia-
chiHIa «MEHIIK KYKBIFBI MOMiJe jKacajfFaH Ke3le OoyFaH OapJiblK JKYKTEMelepiMeH Oacka ajamra
Oepineni», — JIET€H COMIEMIHAET] «OKYKTeMelepiMeH» JIETeH Ce3 OPBIC TUTIHAETI MITiHIHAeT1 «oOpeMeHe-
HUSMI» JIETeH CO3IiH ayaapMmachlH Oepexmi. Herizinme Oyi1 ce3mi Kazakiara ayfapraHia «aybIpTIIaibIKTa-
pBIMEH» JEeTeH CO30CH ayJapbUIbIN, JKOFApbLIarbl CeiyieM aypbichiHaa 188-0antThiH 1-TapMakiiachiHIa
«MeHIIIK KYKBIFBI MOMIJIE XKacallFaH Ke3jie OoJFaH OapIibIK aybIpTHANBIKTAPEIMEH 0acka amamra Oepiiemi»
nen ka3burysl Taic [10].

AzaMaTTBIK KoJIeKCTiH 286-0a0biHaa «bipHenie Hecne Oepymni Hemece OipHelIe OOPHIIIKOpP KAThICATHIH
MIHJETTEMEHIH OpPBIHIATYB» JETeH aTayla KepCeTUIreH «Hecue Oepymni» ce3i KOACKCTE ap TYypJi HycKajaa
KepiHic Tabanel. MbIcansl, 286-0anTa «Hecue OepyIi» Jien ayaapbeurraH, «Keke KacimkepaiH 0aHKPOTTHIFBD)
21-6anTeiH 3-111 TapMarbIHAA «KPEIUTOP JIET CHMATTadaabsl. bysl COHBI emec, A9 OChl KpeAuTOp co3i A3a-
MAaTTBIK KOJIEKCTIH MOTIHIHIE 46 peT jKa3bUIFaH eKeH, all «Hecue Oepyni» ce3i 221 per xa3putraH. Erep 3aq
IIBIFapy HOpMAaJIapabl KAIBIITACTHIPY OaphICBIHIA TEPMUHACPAIH Oipi3aiiiri KaFuIacklH YcTaHOAUTRIH O0IT-
ca, KYKBIKKOJIIaHy TOKipuOeciHe o3iHiH Kepi BIKIaJIbIH THTI3epi co3Ci3.

ConbpiMeH Katap, Kazakcran PecnyOnukachl A3aMaTThIK KOAEKCiHIH «MYyIIKTiI KYTill ycTay ayblpTiia-
neiFb» 189-0anThIH 2-TapMakiacklHAa «3aTThl KYTIMCI3 JKOHE 3aHCBI3 YCTaFaH aJlaMfa MYJIKTI KYTill ycTay-
Fa )KyMcaFaH [IBIFBIHAAPHI OTEIIMEHI1» JeTeH CoMIeMiHIe «KYTIMCi3» CO3iH OphIC MOTIHIHET] «HEA00pOCO-
BECTHO» JIeT€H CO3IHEH ayJapraH, ajl «HeI0OpPOCOBECTHOY JIETEH OPBIC CO3IH Ka3akIlara aylapcak «KOCHIK-
CBI3» JIETEH COo3IMEeH ayaapbuIraH xxoHe o Kazakcran PecryOnukaceiabiH Kocinkepimik KOJEKCIHIE «OKOCHIK-
CBI3» JICT ayAapbUIbII jKa3butraH [ 14].

Kazakcran PecryOnmkachIHBIH A3aMaTTBIK KOJIEKCiHIH «Keminre canblHFaH MYMIKTI KYIITEN aly caj-
napeD» aTThl 324-6a0bIHAa OpBIC MOTIHIHJAETT «IIpPEeMET» JETeH CO31 «HOpce» JIereH ce30eH aynapbuUIraH.
«Hapce» ce3iH opeIc TiiHE aymapraHa «BElIb» HEMECE «4TO-TO» JIETeH ayaapmanap Oepemi. Am Oyn ay-
JapMaiap ochl XoHE KOJIEKCTIH e3rejie OanTapblHIAaFbl KOJIAAHBICKIHA MYJIJIEM colikec kenmeni. «IIpeqmen
CO3IHIH pecMH aynapMma Ce3iKTepiHueri ce3i «moHi» nen aynapbutaiasl [10]. Con cebenti A3amMaTThIK KO-
JIEKCTETI «IIPeIMET» JeTEeH OPbIC TUTIHACTI MOTIHJIETI CO31 PECMU TIJIIE «II9HD» JIeH ayAapbLIyhl THIC.

AzamatTeiK KonekcTiH «Keminmik OepymriHiH jkoHe Kemil OOMYIIBIHBIH KayalKepuIitri» aTTel 332-
0aObIHBIH OpPBIC MATIHIHAETI «HEYCTOWKa» JIETeH CO3 Ka3aK TUIIHJICT MOTIHIHJIE «albIaKby JereH co3iMeH
aynapbuirad. OpHBIHA «TYPaKCBhI3JbIK aiiblObl» JereH ce30eH aymapraH Jaypeic jaern ecenrteiimis. Cebeoi
«aipImakb» CO3iH OpPBIC TiTiHE ayaapraHaa «rpad» jaereH Marbina oepei [10].

YKanmer, KP A3amatThIK KOJIEKCiHIH Ka3aK TUTiHAET1 OanTapblH OKUTHIH OO0JICAK, MOTIHJEPIHEH «IIOHI»
JIETeH CO3JIIH «HBbICAHACKDY JIETeH ayaapMachlH Ke3ikTipyre Oosazpl. Meicaibl, Oyl ce3ai 619-0anteiH 5-
TapMarblHaH Ke3/IECTipeMi3, OH/Ia «MIHJIETTEeME HBICAHACKD» JCIIHTEeH, OChl OANTHIH OpPBIC TUTIHAETI HYCKa-
ChIHA Ha3ap cajicaK «IpeIMeT O0S3aTeNbCTBa» JeN jKa3bUIFaH. KYKBIKTaHy FBUIBIMBIHIA «IIPEIMET» CO3i
«TIOHY» JITI ayIapbUTbII, Kolianbicka ne. COHBIMEH KaTap, CO3/IKTeplIe «HbICAaHa» CO31 «Iellb)» JIeN ayaapbl-
Jasibl, MaFbIHACH TYPFBICBIHAH eKeyl MyijeM coiikec kenmmeiini [15]. «[Ipemmer» ce3i kenm MarblHAIBI CO3,
COJI MaFbIHAJIAP apachlHaH JIAWBIKTHI CO3/I TAaybIN KOJIaHyFa Oonap efi. Pecmu Tinre «HpIcaHACHD) CO31 MYII-
JIeM YHIIeciMci3, OChl «HBICAHACHD) co3iH TeK Epekime OemiMHiH o3iHne 17 Oanrtan 77 per Oalikayra 0omajbl
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exeH, omap: KP AK-wig 566, 571, 631, 719, 720, 721, 722, 723, 730, 731, 732, 871, 1108, 916, 910, 1113,
1120-6anTapsl.

ConbiMeH Kartap, A3aMatThIK KojekcTiH «Keminaik OepymriHiH e3iHe Hecue Oepymni TamanTap KolraH
XKaraalaarsl KYKbIKTapbl MEH MiHIETTepi» arThl 333-0a0bIHAa «IIPEIBSIBICH UCK» JIETeH OPBIC TUTIHAET1 Mo-
TiHIHJETI €31 Ka3ak TUTIHZAETI MOTiHIHIE «KYBIHBIMY» JIeTeH co3iMeH aymapburraH. OHBIH OpHBIHA «Tajarl
KOIO» JIeTeH co30€H aybICThIPY 3aH TEXHUKACHI TYPFBICEIHAH OPBIHBI em ecenteriMis. Exinmii xarsiaan, KP
A3aMaTTBIK MPOLECTIK KOACKCIHJIETI «Tajarm KO» TCPMUHIMEH Oipi3IiIiKTI cCaKkTayFa MYMKIiHIIK Oepe/ti.

KenTeren >xofapbl OKY OPBIHIApPBIHBIH OKBITYIIBUIAPBIH JKOHE 3aHTepJIep/Ai TOJFAHIBIPBIN JKYPreH,
A3aMaTTBIK KOJIEKCTeTi Tarbl Oip Kare aymapma — «Kaipipmanapik» attel 516-06am. by 6anteiH opeICc Ti-
JHAETI HYCKAaChIHAH KapalWThIH O0JICaK, «ITOKEPTBOBAHUEY JICIl JKa3bUIFaH. byt xkepaeri «oxepTBOBaHUE)
JICTCH CO3/li Ka3aK TUIiHE «KaHbIPBIMIBLIBIKY JIET aydapFaH XKeH.

Enni ochl «kaiteIpManapIk» ce3iH 3epTren Kopeiik. « KalbpbiMaputsiK Typainsy Kazakcran Pecmy6mu-
kacwIHBIH 2015 xpuTFbI 16 Kaparmamgarbl 3aHBIHBIH 1-0a0BIHBIH 4-TapMarbIHIA «EPIKTI KaHBIPMAIIBIK» VFBI-
MbIHa ObLIail men aHbikrama OepreH: «[lalimananymbiiapra ojapAblH aFbIMIIAFbl KXKCTTUTIKTEPIH KaHaraT-
TaHABIPY YIUiH KYHTI30€iK Kbl imminae Oip MopTe OepiireH, TyIFaiapAaH TYCKEH aKila, COHJali-aK e3re Jie
MYITIiK». Aaiiia, 7o) ockl OanThIH S-TapMarblHIA «KaHBIPBIMABLIBIKY YFBIMBIHA aHBIKTaMa ObLIai gem Oe-
pUIreH «KaWbIPBIMIBUIBIK KOMEK KOPCETYTre )KOHE 13TiIiK KOKSTTUIIKTEPlI KaHaFraTTaHABIPYFa HETi37eITIeH,
(PMITAHTPOIUSIIBIK, IEMEYIIIIK XKOHE MEIICHATTHIK KbI3MET, COHJIali-aK Killll OTaHFa KOJIJIay KOpPCeTy TYpPiHJe
epiKTi, 6TE€yCi3 HE KEHUIMIKTI MapTTapMeH Ky3ere achIpPhUIATHIH QJIEYMETTIK Maiaallbl KbI3MET» JIeT aHbIK-
tanrad [16]. AzamaTTeIK KojekcTiH Epekmie Gemimingeri 516-6amka 3ep camaTslH 00JCaK, OCHI OanThiH 1-
TapMarbiHa «KalbipMasIblK a3aMaTTapra, eMzey, Topoue Oepy MeKeMellepiHe, QJICyMETTIK KOpFay MeKeMe-
JIepiHe JKoHe 0acKa Jja COJl CHUSKTHI MEKeMelepre, KalbIpbIMIBLUIBIK, FRUTBIMH KOHE OKY MEKeMeJepiHe, Kop-
Japra, Mypakaijap MeH 0acka 1a MOJIeHHET MEeKeMellepiHe, KOFaMIIbIK oHe JiHu OipiecTikTepre, COHIaM-
aK MemiiekeTke koHe ockl Kogekctiy 111 skone 112-0anTaphiHia aTajfaH a3aMaTThIK KYKBIKTBIH 0acka Ja
CyOBeKTIIepiHe Kacaaybl MYMKiH» [17] memiHreH eki aHbIKTaMara Jia Ke3 )KYTipTcek A3aMaTThIK KOJEKCTIH
516-6a0biHnarpl aHBIKTaMachiHa «KalbIpeIMABUIBIK Typanb» Kazakcran PecmyOnukachiHBIH 3aHBIHBIH 1-
0aOBbIHBIH S-TapMarbIHAAFbl aHbIKTaAMa cail keneli. «KalbIphIMABUIBIKY) MMEeH «KalbIPMAJIBIKY CO3ICPIHIH
apachlHJla MaFbIHAJIBIK TYPFBICHIHAH aWTapiIbIKTall albIpMAIIbUIBIK OOJIMaFaHbIMEH TYCIHICTIK TYPFBICBIHAH
KYJIaKKa SKaFbIMIBI «KAWBIPBIMIBUIBIKY CO31HIH KOJNIAHBUTYBIH IYPHIC IEN CAaHAWMBI3.

Kopvimuinowi

CoHbIMEH, XKOFapbl/ia KapacThIPbUIFaH Maceesep OOMbIHINA 3aHIapAblH Ka3aK TUTIHACTT MOTIHACPIHEH
aHBIKTAJIFAH KaTe ayapMajiapra Tajiay )Kypri3e OThIPBII, KOPBITBUIFAH TYXKBIPhIMIAP Kelleciiei:

bipinminen, KP Koncturynmsceranarsl 7-0anTeiH 2-06iMiH allbIl TacTay YChIHBIIAABL. TeK KaHa OChI
JKaraaiia 3anaap Kaszak TUTiHIe KaObULIaHbIN, MEMJISKETTIK TUTIMI3/11 3aHHBIH TUTIHE alfHAJIJbIpa ajaMbl3.

ExiHImigeH, MEMJICKETTIK TUIMIH KYKBIKTBIK MOpPTEOeCiH alKbIHAAUTBIH «MEMIIEKETTIK TiJl Typaibi»
3aHJBI KaOBUIIay KaKeT, OHJa MEMJICKETTIK T 3aH IIbIFapy TUTi peTiHae OekiTy KaxeT. bys 3aHmapasiy
MOTiHIHIH canaibl 0OdybIHA Kemiaik OeperiH anrpimapTt O0onanel. Kazak TinmiHAe KaObUINaHFaH 3aHAapabl
e3re TIJIre ayaapy KeHiHJe epeke OekiTyre 00sabl.

YuriamigeH, «MeMIeKeTTIK TiUT Typaibhy 3aH1a MEMIIEKETTIK OWMIIiK yKoHe OacKapy opraHapbIHIa ic-
KarasJaap/ibl MEMIIEKETTIK TiJIJIe JKYPri3ijeTiHi )KoHe KaKeT OOJFaH jKarjaima 0acka Tiiaepre aygapMa Kam-
TaMachI3 €TiJIC/II JCTCH ePEeKe OPHATY KAXKET eI CaHANMBI3.

OchIHIall KYKBIKTBIK PETTEY TETIFIH OpHATY apKbUIbl FaHA 013 MEMJICKETTIK TIJII 3aHHBIH TUII PETiHIC
KaJIBINITACTHIPA allaMbI3. OUTIECE, OPBIC TUTIHIC KAObUIIAHFAH 3aHIapibl ayJapyMeH, OHBIH KATEIIKTepiH
TY3eTYMEH KY# Kellle OepeMis, SFHH, 3aH/Ibl ayIapy/IblH XKETETIHe KeTe Oepemis.

Maxana 2021-2023 scviidapea apHanzan ebliblMu JicoHe (Hemece) blIbIMU-MeXHUKARbIK Hcodanap
OOUBIHUIA SPAHMIMBIK KAPAHCHLIAHObIPY wenbepinde Kazaxcman Pecnybnukacet Folavim dicane dco2apol Oinim
munucmpiiei Founoim xomumeminiy mancoipvicol 6otivinua MPH AP09259787 «Memnexemmix minoeei
HOPMAmMuGMIK-KYKbIKmMblK aKMIinepoiy CanacvlH KamMmamacel3 emyoiy meopusachl JHcone madicipudeci
(azamammulk JHCIHe A3AMAMMBIK IC JHCYPIi3y 3AHHAMANAPLL CALACLIHOA)Y» MAKbLIPbIObL OOULIHULA OAULIHOA-
obl.
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P.A. Tokaros, I'.A. UnesicoBa

(I)OpMI/IPOBaHI/Ie rocyaiapCrBeHHOI0 fi3blKa KaK fAA3bIKA 3aK0HA

B cTartbe 00cyk1eHBI BOIPOCH! O MOCIEACTBUAX TIEPEBOA TEKCTAa 3aKOHOB HA TOCYTAPCTBEHHBIN S3BIK MOCIIE
pa3paboTKH 1 MPUHATHS Ha OUIHATEHOM PYCCKOM SI3BIKE B Hallel cTpaHe. ABTOPBI YOSKICHBI, YTO MOBHI-
IIEHHE CTaTyca rOCYAapCTBEHHOTO S3bIKa KaK OJJHOTO M3 IPHHIIMIIOB, PHIAIOIINX CTa0MIBHOCTD CyBEPEHH-
TETy TOCyJapcTBa, MMeeT MepBOCTENEeHHOe 3HadeHne. Kak M3BECTHO, B NMPaBONPUMEHHTEIBHOMN MPaKTHKE
BO3HHUKAIOT TPYIHOCTH B IPUMEHEHUH HENPABMUIFHO MEPEBECHHBIX C PYCCKOTO Ha Ka3aXCKHUi s3bIK CTaTed B
TEKCTe 3aKOHOB. ABTOPHI, B Ka4€CTBE NMPHUMEPA, BBISIBUIN HEKOTOPHIE HEKOPPEKTHBIE BAPUAHTHI NEPEBOJIOB,
HE COOTBETCTBYIOIIME NPUHLHUIY ayTeHTUYHOCTH B TekcTax I'paxnmanckoro kozekca PK (OOmas uvacts),
I'paxnanckoro konexca PK (Ocobennas gacts), [Ipennpurnmarensckoro konekca PK, 3akona PK «O 6ima-
TOTBOPHUTEIFHOCTH» Ha PYCCKOM U Ka3aXCKOM SI3BIKax, W IPEUIOKIIN CBOM BapHaHT MEepeBOOB HA TOCyaap-
CTBEHHOM SI3BIKE B TEKCTaX 3aKOHOB. Kpome Toro, cienan BEIBOJ O TOM, YTO MPHIHHA HEKOPPEKTHOCTH Hepe-
BOJIOB 3aKJIFOYAETCsl B HECOOMIOIEHNN B 3aKOHOTBOPUECKOM TIpOIiecce TPeOOBaHUH I0pUINIECKON TEXHUKH, B
TOM YHCIIE U IOPUIUYECKON JTMHTBUCTHKHA OTHOCHUTENBHO FOPHIMYECKOI TEPMUHOIOTHH. ABTOpaMH HACTOSI-
IIeH CTaThbH MPEJIOKEeHBI IIPABOBbIE MEXaHU3MbI (POPMUPOBAHHMS TOCYJAPCTBEHHOTO SI3bIKA KaK SI3bIKA 3aKO-
Ha, ¢ 00pa3LaMy 4acTo yrnoTpeOIIIeMbIX CII0BOCOUYETAaHUH, 0OOPOTOB PEUH M T.N., C KOHKPETHBIM yKa3aHHEM
BBISIBJICHHBIX OIIMOOYHBIX MEPEBOIOB U3 TEKCTOB 3aKOHOB Ha Ka3aXCKOM si3bIke. B 3akiroueHnn o60cHOBaHa
HE0OXOJMMOCTB PEIICHNUS BOIIPOca (JOPMUPOBAHUS TOCYAAPCTBEHHOTO S3bIKa KaK A3bIKA 3aKOHA ITyTEM yCTa-
HOBJICHHS! YKa3aHHOTO BBIIIE MEXaHI3Ma IIPaBOBOTO PETYINPOBAHNSI.
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Knioueswie crosa: Tocy1apCTBEHHBIH A3bIK, IPABOBOM CTaTyC TOCYJAPCTBEHHOTO A3bIKA, SI3BIK 3aKOHA, Ka3ax-
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R.A. Tokatov, G.A. llyassova

Formation of the state language as the language of the law

The article discusses the consequences of translating the text of laws into the state language after their devel-
opment and adoption in the official Russian language in our country. The authors are convinced that raising
the status of the state language is of paramount importance, acting as one of the principles that give stability
to the sovereignty of the state. As is known, in law enforcement practice, difficulties arise in the application
of incorrectly translated articles from Russian into Kazakh in the text of laws. As an example, the authors
have identified some incorrect translations that do not correspond to the principle of authenticity in the texts
of the Civil Code of the Republic of Kazakhstan (general part), the Civil Code of the Republic of Kazakhstan
(special part), the Entrepreneurial Code of the Republic of Kazakhstan, the Law of the Republic of Kazakh-
stan “On Charity” in Russian and Kazakh, and offer correct translations in the state language in the texts of
laws. It is concluded that the reason for the incorrect translations is the non-compliance in the legislative pro-
cess with the requirements of legal technology, including the requirements of legal linguistics for the transla-
tion of legal terminology. The authors propose legal mechanisms for the formation of the state language as
the language of the law, by analyzing the identified erroneous translations from the texts of laws in the Ka-
zakh language. In conclusion, the necessity of solving the issue of the formation of the state language as the
language of the law is justified only by establishing such a mechanism of legal regulation.

Keywords: state language, legal status of the state language, language of the law, Kazakh language, legal
technique, Civil Code, translation of laws, legal terminology, authenticity, legal linguistics, linguistic exper-
tise.
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MemJieKeTTiK-KeKelleJIiK JPINTeCTiKTI KYKBIKTBIK peTTey

Koramaplk nHOPaKyphUIBIMABL JaAMBITY ©3 Ke3eTiHAe jKeKke OM3HeC MeH MEMIICKETTIH 63apa iC-KUMBUIBIHBIH
OpTYpJi HBICAHAApBIH NalgamaHynsl Taman eremi. OcblHAANl HBICAaHOApPABIH KaTapblHA MEMJICKETTIK-
JKEKeIIeiK opinTecTik Kipeli. MeMIeKeTTiK-KeKeleIiK opiNTecTiK MHBECTULMSIIAPABI TapTy, OOUKETTIK
pecypcTapibl YHEMIIEY, 09CEKENECTIK MeH KACIMKEPIK OSNCCHIUTIKTI BIHTANAHABIPY CHAKTHI OH HOTHXKENIEP
Oepill, KeNTereH JaMbIFaH MEMJICKETTEp/Ie COTTI KOJJaHbUTybIHA OalfJIaHBICTHI, OHBIH PETTENyi eIiH HopMa-
THUBTIK KYKBIKTBIK aKTiIEpiH/Ie JIe ©3 OPHBIH TankaH. MaceneH, Ka3aKCTaHIbIK MEMJICKeTTiK-KeKeIeiK opil-
TECTIK OPTAJIBIFBIHBIH KENTIPTeH aKnapaTblHa colikec, TeK OuiM canacsiana FaHa 2020 sXpUIIBIH 1 MayChIMBI-
Ha JeiiiH 786 MeMJIeKeTTIK-)KEeKEIIeNiK dPINTECTIKTIK MAapThl )KacaFaH. by jkacanFaH OapibIK MApPTTHIH 56
MaibI3bIH Kypaiapl. MakataHBIH MakKcaThl — MEMIICKETTIK-)KEKEIICTiK OpINTECTIKTIH SPTYpJi KYKBIKTBIK
HBICAHJAPBIH HOPMATUBTIK-KYKBIKTHIK PETTEYAIH EpeKIIeNikTepiH Tangay. Makajaga aBTOpiap >Kapus-
JKEKELICIK dPINTECTIKTI KYKBIKTBIK PETTEeY KaFHAalapbIHbIH Ma3MYHbIH JKaH-)KaKThl 36PTTETeH, TY)KbIPbIMIA-
FaH JKOHE MOHICIH amKaH. ATajFaH Macesie OOMBIHINA FHUIBIMU 9[eOHeTTepAe 0ap YCTaHBIMIAP TaJAAHBbIII,
OJIapJIBIH OCBI Macelle TOHIpPETIHIEer! jKaHalla OWIapbl KapacThIPUIFaH. XalbIKapaJIblK YIBIMIAp/IbIH, COHBI-
MEH Karap SKOHOMHKACHl e3apa THIFbI3 Oaitmansickan EADO ennmepiHiH HOPMAaTHBTIK KYKBIKTHIK aKTiiepi
TaNJaHFaH. MeMIICKEeTTIK-)KEKEIIeTiK OPINTECTIK MHCTUTYTHIHBIH MOHIH OUTIIpETiH 0acTamkbl KaruaaTrap,
epexxenep CUSKTH KaFuAajaap KYKBIKTHIK PeTTeyIiH OipKeJIKUIIriH KaMTaMachl3 €Ty VIIiH 3aHHaMAaJBIK TYp-
FeIIaH OeKiTuTyl Kepek eKeHAIri monmenaeHai. JKypri3iireH »KyMbpICTapIbIH HOTHKECIHAE KYKBIKTBIK PETTEITy
TETIKTEpl ambUIBI, 0acKa eNAepIiH ToXKipuOenepiMeH CalbICTHIPBUIBII, apTHIKIIBUIBIKTAPEl MEH KEMIILJTiK-
Tepi allbUIFaH.

Kinm ces3dep. wapus-)KEeKeIeliK opiNTecTiK, MEMIICKETTIK-KEKEIIeNK dpINTeCTIK, KYKBIKTBIK PETTEy Karu-
Jajapbl, MEMJICKETTIK-)KeKeIeNiK opiNTecTiK KaFuaauapsl, MiHIETTepi, CyOBEeKTiIep, peTTey, JKeKe apinTec,
EADO.

Kipicne

2015 xbutel EADO keHicriringeri Oipkatap MemiiekertepMen Oipre, Kasakcran PecnyOnukacbinaa ia
eJJIeTi MEMJIEKETTIK-)KEKEIIETiK OPINTECTIKTI peTTeTiH «MeMIIeKeTTIK-KEeKeIeliK dpIiTeCTiK TypaibDy 3aH
KaObUIIaHabl. Anaiina Oy cananblH Kasakcranma Kaueltacybl MEH AaMybl TOYENCI3IIK allFaH COTTEH Oac-
Tay anajpl.

M.A. Anteibacaposa men JI.JK. AGapaxmanoBa «Ka3akcTaHaarbl MEMIICKETTIK-)KEKEIIEIIK dPINTECTIK-
TiH JaMmy TEHIEHLMACHI» aTThl MakanachiHaa Kazakcranmarbl OCbl cajajarbl HOPMATHBTIK 0a3aHbl €HIi3y
MEH ©3repTyre Colkec MEeMIICKETTIK-KEeKeIleNiK apinTecTikTiH (0yman api — MIKO) namy tapuxeiH 1991-
1993 xbuimap, 1994-2005 sxeuigap, 2006-2015 xeuigap, 2016 xbliaan Ka3ipri yakbITKa JACHIH I TOPT Ke-
3eHre Geuin Kapacteipran [1; 174].

Aran aiiTkanza, Oipinmrici 1991 >xputel Toyencizaik anranHaH kedin Kazakcran PecnyOnukackl Taburu
JKOHE SHEPreTHUKANIBIK PECYPCTap IblH YIKSH KOPbIHA, OHEPKACIITIK JKOHE KOJIIKTIK QJIeyeTKe he OOJIbII, MEM-
JIEKETTIK-)KEeKeMEHIIIIK CepPIKTECTIK Heri3iHeH MEMJIEKETTIK aKTHUBTEPIli OacKapy 3JeMEHTI peTiH/e KapacTbl-
peuTFaH Ke3eH. byn keseHne KazakcTanmarbl MEMIIEKETTIK-KEKEIIeTiK SpiNTeCTIKTI peTTeWTiH OipiHII Ky-
KBIKTBIK HET13 WHBECTOpJIApFa JKaIFbI3 Kypanl — koHneccust yebiHbl. KP «KoHueccusmap Typanbhy OipiHmi
3aHbl 1991 buTbl KaObULIAHBI, 1993 KBUTHI KYIII KOWBUIIKI (IMIETENIIK HHBECTOPIIapFa KOHIECCHsIFa 00b-
exTijepai OepydiH KYKBIKTHIK IapTTapblH perteai). Ocbl 3aHFa colikec KOHIECCHs ETeHIMi3 — IIETEIIiK
XKeKe TYJIFara HeMece 3aHbl TYJIFara-KOHIIECCHOHEPTe MYIIIKTI, JKepi, TaOuFu pecypcTapbl Kaira oepy.

«KoHnreccusinap TypanbsDy 3aH canaiblk 0oyMaca Jia, oJl HeTi3iHeH TaOuFH pecypcTaplibl Nainananyra
OaliiaHbICTHI )K00aMap Il XKy3ere acblpyra apHainrad. O Ke3/ie MyHail MEH ra3 YITTHIK S5KOHOMHUKaHbIH KaJl-
FBI3 MYMKiH KO3FayIllbl KYIIi PEeTiHAE KapacThIPbUIFAHIBIKTAaH, 3aHHBIH MyHal-Ta3 sxo0anapbl YIIiH apHaibI
93ipJICHreHi 6T€ OPBIHJIBI OOJIIBI. SIFHM OYJT Ke3€H Heri3iHEeH TeK HIeTEeN Ik MHBECTOpIIapFa FaHa apHaJJIbL.

* Xar-xabapnapra apHanrad aTop. E-mail: team3d@inbox.ru
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3aH Kyl KOHBUTFaHHAH KEHiH jKoHe KoganbicTarbl « KoHLeccusiap Typanbl» 3aH KaObUIJaHFaHFa Jie-
HiH ekiHmi kezeHme Kaszakcrammarsli MJKO sxobamapsl YIIiH KYKBIKTHIK 0aza Kazakcran PecmyOmmkacsr
A3aMaTTBIK KOIEKCiHIH Kbl HOpMaJiaphbl, «KekemeneHaipy Typaib, «AKITHOHEPIIK KOFaMaap TypaiibDy
xoHe «MeMJIeKeTTiK caThlill any Typaisn Kazakcran PecyOiaukachIHBIH 3aHAAPHI OOJIIBL.

MO nemece Konrneccusimap Typaisl KaHAai Aa 6ip HaKTHI 3aHIapIbIH O0IMayblHA KapaMacTaH, OCHI
yakpIT iminge MJXXO karupatrapsiHa HerizfenreH >koHe KazakcTaHHBIH A3aMaTTHIK KYKBIFBIHIAFHI IIAPT
OOCTaHIBIFBIHBIH JKaJIbl KaFUAaThIHA FaHa CYHEHETIH jkapHus KYKbIK cyObekTinepi (srau Kazakcran Pecny0-
JIMKAChl, OHBIH OHIpJIepl HEeMece Kajaiapbl) MEH MHBECTOpPJIAp apachlHa OipkaTap Kemicimuep acaiabl [2;
56]. bys ke3eH OChI cajJaHbl TiKeNel peTTelTiH Oip camanblk 3aHHAMAHBIH OOJIMaybIHa Kapai, KaJIbl alFaH-
J1a OCHI CaJlaHbl PETTEHTIH HOPMATHUBTIK KYKBIKTBIK aKTUIEP/IiH KaJbIITACYbIHA HEri3 OOIFaH Ke3€H JeM aray-
ra Oomagpl.

Yuriami kesenne, 2006 xwuiel «Konneccusmap Typans» Kazakcran PecnyGnmkacel 3aHBIHBIH KaHA
peAaKIFSIChIHIa KOHIIECCHS TETIT1H Mai/laiaHa OTHIPHIT, HHBECTHUIIMSUIBIK KOOAIapabl iCKe achIpy VIIiH Ky-
KBIKTBIK ajlaH KajdaHJlbl. MEeMJICKETTIK MEHIIIK 00BEKTIICPIH KYPYyFa KYKBIKTap/Ibl IICTEN/IIK KaHa eMeC, CO-
HeIMeH Katap KP pesnaenT-3anap! TysiFanapsiHa qa Oepyre MyMKIiHIIK TYFbI3/bL.

bynan 6acka, anemuik Toxipubere cyiiene oTwipbin, Kazakcran PeciyOonukachabiy Ykimeti 2008 5KbI-
s MOKO xobanapbina sxapaeMiecy yiniH «Ka3zakcTaHabIK MEMIICKETTIK-)KEKEIICIIK opPINTECTIK OPTabIFb)
JIeTl aTajaThlH MaMaHAaHABIPbUTFaH Oemimiie Kypabsl. OpTaiblK YCHHBIATEIH MYKO-HI SKOHOMHKAIBIK 0a-
Fayayra, COHBIH INIiHJEe KOHIIECCHSIIApFa JKOHE TEHMACPINIK KY’KaTTaMaHBI, 9JIEyeTTi KEeKe CepiKTeCTepiH
YCBIHBICTAPBIH JKOHE KOHIECCHSUIBIK JKOOANapapl Oaranay CHUSKTBI K0oOatapiabl NaiblHIayFa KeMEKTecyre
KayarThbl.

Teprinmi kezeHne MXO-Hi nambrryaa 2015 xeutrst 30 Kapamragarsl Kazakcran xankerHa JKonnay Ky-
aTTel cepriH Oonapl, oHxa KazakcrannubiH Tyrreimn [Ipesunenti H.O. Hazapbae MJKO-Hi enfiH SkoHOMH-
KaJIbIK JIaMYbIH JKEJICNICTy MaKcaThIHIa Naiinaianyra makeipabl [3]. by xkaHa sxobamap yiiiH Oepik KYKbIK-
TBHIK KOHE MHCTUTYIIUOHAJIBIK HETi3 KYpyFa YJKeH Koyjgay kepcerTi. 2015 KbULIbIH COHBIHAA €1 Y KiMeTi
ochl coTTeH Oactan KazakctaHHBIH opOip eHipi jkaHa MaKcaTKa: KbUIbIHA KeMiHze Oec MJKO xobachkiH icke
aceIpyFa KOJI KETKIi3yl THIC €KEHIH peCMHU pacTajbl. YKIMET COHBIMEH KaTap CajlaJIblK MUHHUCTPIIIKTED MKbLIT
caiibIH KOJI KOIOBI kKepek MOKO kemiciMaepiHiH caHbIHA YKCAC MaKCATThI Oeriae .

KazakcTanapIK MEMITEKETTIK-)KEKEIEIiK SPINTEeCTIK OpTaIBIFBIHBIH AepexTepi Oorbrama 2021 Kbutrsl 1
KaHTapaaH «MeMIIeKeTTIK-)KEKEeIIelliK opINTeCTIK Typalbh» 3aHHBIH KOJIAHBICH OacTalFaH COTTEH Oacrarl
Kazakcranna 1,5 tpiu TeHre comacbina MXKO typanst 864 mapr sxacanzsl [4].

Ooicmep Men mamepuanoap

MeMJIeKeTTiK-KeKeIIeIliK opINTeCTIKTI oKIMIILTIK-KYKBIKTBIK PETTEY MoHIHIH KypaMaac 0eliri periHzie
JTOKTPUHAJIBIK YKOHE 3aHJbI TYPJEC TaHY OChl KaThIHACTAPBIH OPTYPJIi ACHEKTiIepiHE KbI3MET KOPCETETIH
MO xobanapblH icke achlpyMeH OaiaHbICThI KaThIHACTAP/BI KYKBIKTHIK PETTEYIIiH KEeKeJereH mpooie-
MaJIapblH SKIMIIIIK-KYKBIKTHIK CAHATTap TYPFBICBIHAH >KOHE XYHENiTK KaFuAaThlH €CKepe OTBIPHIN KaiTa
Kapay TypaJbl cypay caiyasl Kanblntactbipaabl. MJKO e3iHiH KYKBIKTHIK peTTey omic-TaciinepiMeH Peceit
OenepanusceinbiH, benapycs Pecnyonukaceinbiy, Keipreiscran PecnyOnukachinbie koHe Kaszakcran Pec-
myOJIMKACBIHBIH 3aHHAMAachlHAa OeKiTired. Eypas3usuiblK SKOHOMMKAJIBIK OAaK OipTyTac SKOHOMHUKANBIK Ke-
HICTIKTI KaJbIITACTBIpyFa OarbITTaJIFAHBIH €CKEpPE OTBHIPBIN, OChl MemiekerTepaeri MJXXO wmHcTUTyThHIHA
HOPMATHUBTIK TACUIAEPAl OJNaplbl BIKTUMAJ YHJIECTIpy TYPFBICBIHAH Tajjay, COHJAi-aK OChl HHCTHTYTTHIH
KYKBIKTBIK TaOMFaThIHA KATBICTHI KOJIa 0ap JOKTPUHAJBIK YCTaHBIMAAPIBI XKOHE OJap/AbIH KaJbINTaCKaH
HOPMaIIBbIFapMaIIbUIBIK XKOHE KYKBIK KOJIIaHY IPAaKTUKAChIMEH apakaTbIHACKIH Oarajay KaKer.

Kes kenren kaita Kypy Ke3eHiHAe KOFaM OIpiHIII Ke3eKTe KapbIM-KaThIHACTBIH TYPaKThUIBIFbIHA MYK-
Tax. OPTYPJl KaTbIHACTAP/bl TYPAKTAHIBIPY KOFaMIBIK ©MIPJiH OapJblK caiajapbliHlia KOHCTHTYIIMSIIBIK
KYPBUIBICTBI HBIFAHTYFa BIKNAN €Tedi. byl KYKBIKTBHIK KYHEHIH, OHbIH MHCTHTYTTapbIHBIH CBHIPTKBI OpTaMeH
0ailJIaHBICHIH €CKEPY KAKETTUIITIH aHBIKTANIbI.

E.W. MapkoBckast aTan ©TKEeH/CH, «MHBECTUIMSJIBIK K00aapibl iCKe achIpyIbIH HETi3ri Kypajbl pe-
Tinge MJKO TeTiriH eHrizy bIKTUMasl TOoyeKeNJepAiH TybIHIayblHa >KOHE JKeKe OH3HecC IeH MEeMJIKET apa-
CBIH/AFBl JKayanmKepLIUIiKTi Oeilyre HEFypJbIM CajMaKThl Kapayra MYMKiHAIK Oepeni. byn omeymerrik-
SKOHOMHKAJIBIK KaThIHACTAPIBIH SPTYPJIl cananapblH e3repTy OaraapiaMallapblH XKY3ere acblpyFa MYMKIHIIK
oepemi...» [5].

3epTreyuiisiep apacklHa OCbl HHCTUTYTKA AETeH KbI3BIFYIIBUIBIK )KOHE OCBI canafarbl HOPMAaTUBTIK Ta-
JanTap/pl Ky3ere achblpy ToxipuOeci opTypii OarbiTTap OoWbIHINA OipKaTtap FBUIBIMH €HOCKTEpIiH maiina
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OonybiHa cebdern Oonapl. COHBIMEH, MEMJIEKETTIK-)KEKEMEHIIIK 9pPINTECTIKTIH TEOPUSUIBIK HETi3IeMeci jKoHe
XaNbIKapaiblK TOKIpuOeHi Tangay A.B. bemumkas [6], M.A. Xartaesa [7], B.W. SAxynun [8], }10.C. EMbsHoB
[9], B.H. Mouansaukos [10] xoHe T.0. FaasIMIapablH eHOCKTEpiHIe OasHaaFaH.

Homuorcenep

Kazipri yakeirta Kaiemracy EADO enaepiageri MOKO MHCTUTYTBI HHCTHTYIMOHAIIBIK OPTAHBI JKOHE
MXXO xyMEIC icTey SfiCTepiH JaMBITy IeHOepiHae oTei. ©3repicTep KOFaMHBIH QJIEYMETTIK JKOHE SKOHOMHU-
KaJIbIK OMIpPiH JKaKCapTy MaKcaThIHa HEFYPIIbIM THIM1 CasiCH KoHE OKIMILIITIK KYHEeHi KypyFa OaFbITTalFaH.

MXXO Teririn icke acblpy MakcateiHAa bemapych PecnyOnmukaceinna 2015 sxeuirbt 30 sxentokcaHnaa
«MeMIIeKeTTiK-)KeKemelniK apinrecTik Typais» Ne 345-3 3ay (Oyman api — 3aH) KaOburHaHmbl. 3aHHBIH 1-
0a0bIHa ColKeC KEeKelle opiNTec: 3aHIbl TYIFa (MEMJIEKETTIK YHUTAPNBIK KOCIMOPBIHIAPIBI, MEMIIEKETTIK
MEKeMeJIep MEH MEMIIEKETTIK OipiIecTIKTep i, COHali-aK aKIUsUIaPbIHBIH (FKAPFBUIBIK KOPJaFhl YICCTCPiHIH)
50%-nan actambl benapych PecryOiukackiHa He OHBIH OKIMIIUTIK-ayMaKTHIK OipJiriHe THecili mapyanibl-
JBIK KOFaMAapAsl KOCIIaraHma), 3aHObl TYJIFAa OOJBIT TAaOBUIMAWTHIH IICTEIMIK YHBIM, MEMJICKETTIK-
KEKeIIeIiK 9pINTecTiK TypaJibl KelliciM jkKacackaH Japa Kacimkep Oosa anansl. Perreymni MemieKeTTik opin-
tectepre bemapycr PecniyOnukaceiabiy atbiHaH benapycs PecnyOnukaceiabiy [IpesuneHTi yokineTTik Oep-
TeH MEMJIEKETTIK opraH Hemece bemapyce Pecybnukaceineiy MunmCTpiiep KeHeci yokineTTik OepreH e3re
Je MeMIleKeTTik yibiM benapych PecnyOnmukaceiaelH MUHHCTpIIep KeHECiHEe OarblHATBIH PECHyOTUKAIIBIK
MEMJICKETTIK 0acKapy OpraHbl HEMECE ©3re J¢ MEMIJICKCTTIK YIbIM, OHBIH aThIHAH MEMJICKCTTIK-)KEKEIICIiK
OpINTECTIK Typaibl KeJiCiM ’KacacKaH JKEPTUTIKTI aTKapyIIbl )KoHE OKIMIIK OpraH ce3 COMIEUTIH SKIMIIiTiK-
ayMaKTBIK OipJIiK jKaTapl.

Kapus mingeTTepai memy i THIMAUIITIH apTTeIpy xkoHe MJKO Typanbsl 3aHabl JaMBITY YIIIH MeMIIe-
KkerTe OipkaTap 0acka HOPMATHBTIK KYKBIKTHIK aKTiUIep KaOBUIIAaHIBI, OHAA 3aHHAMAIBIK €peKelephl icke
aceIpy mapanapbl alKeIHIAIIB, KOHIIECCHSIIBIK, KeTiCIMIIapTKa Heri3nenreH nHPPaKypbUIBIMABIK jk00amap-
JIbI iCKE achIpy TOpTiOl OeNrileH i xoHe T.0. KOJJIAHBICTAaFbl 3aHHAMAaFa COMKEC JKapHsl PINTeC JKEKe Cepik-
TECKe KaparaH/a YJIKCH KYKbIKTapFa ue.

Apmennsna 3aH mbrapymsl Apmenus PecryOmmkaceiasiH 2019 xputrsr 28 mMayceimmarsr Ne 3P-113
«MeMIIeKETTIK-)KEKeIIeIiK opinTeCTiK Typaibly 3aHbIH (OynaH opi — 3aH) KaObuiAabl. 3aHHBIH 2-0a0bIH/1a
XKapusl 9piNTec — KOHKYPCTa JKEHIMIIa3 JeTl TaHbUIFaH KaThicylmbiMeH MJKO Typambl miapT xacacaTblH 3aH-
IIBI OpTaH, aj Xeke apinTec — xkapus apintec MXKO Typainbl mapt xkacackan Hemece 3aHHBIH 21-0a0bIHIa
KO3JIeNITeH TOPTINIEH 3aHIbl TYIFAHBl aJMacThIpaThiH ApMeHHs PecryOnMKachIHBIH 3aHHAMachlHa COHKeEC
KYpBUIFaH )KOHE 9PEKET €TEeTiH MIapTTHIH TapaObl OOJBIT Ta0BUIATHIH JKEKE 3aHAbI TYJIFa. 3aHHBIH 22-0a0bIHa
coiikec MJKO cyObekTiniepi e3aepiHiH KYKbIKTBHIK MopTeOeci OOMBIHIIA TEH, XKapHs apinTec, erep Oyi1 Apme-
Husl PecniyOnmkachlHBIH 3aHHaMacbIHa Kaiiiel kenmece, MOKO Typansl maptra OenriieHreH KbI3MeTTi XKy3e-
r'e acbIpyFa jKeKe opinTecKe alphIKIIa KYKBIKTap bl Oepyre KYKbUIBL.

O3 keszeringe Kpipreiz PecnyOnukaceinna MXKO xobanapsiH icke acblpy «MeMIIEKeTTIK-KEeKeIeiK
opinrectik Typaysl» Keiprei3 PeciyOnmkackinbia 2021 xburrsl 11 tambizgarsl Ne 98 3anbIMeH perteneni.
MKO canacelHAarbl yOKIJIETTI MEMJICKETTIK OpraH MEMJIEKETTIK OpraHiapMeH, KeprilikTi e3iH-031 0ackapy
OpraHiappIMeH, MEMJICKETTIK, MyHUIIUIANBIK KOCIMOPBIHJAPMEH KOHE MEKeMellepMeH, aKIMOHEPIiK KO-
FamiapMeH Oiprecin, onap/IsiH qaybic OepeTiH akiusapbiHbiH 50% jkoHe oJ1aH /1a Ko01 MeMIIEKETKE THEeCi,
THICTI KbI3MET CallaChlHIAa He MEMJIEKETTIK OpTraH/ap, )KEepPruTiKTi 63iH-631 0ackapy opraHaapbl, MEMIIEKETTIK
oprasjap, *eprijikTi e3iH-e31 OacKapy opraHaapbl, MEMJICKETTIK, MyHHIIUIAJIBIK KICIMOPLIHIAp MEH Me-
KeMeJiep, aKIMOHEPJIIK KOoFamjap, JAaybic OepeTiH akiusuiapbiHbiH 50% jXoHE O/aH Ja Kem OeJliri IarbiH
»xo0aap OOWBIHINA THICTI KBI3MET CcajachlH/Ia MEMJIEKETKE THUECiTi, al 3aHbl TYJIFalap MEH Japa Kacimkep-
Jiep JKeKe 9piNTec peTiHAe opeKeT eTyre KYKbulbl (4-0ar). 3aH mbrapyuibl (14-0a0bIHBIH 1-TapMarbl) MeM-
JIEKETTIiK OpiITeC MeH )KeKe CEPIKTECTiH KYKBIKTaphl MEH MIHJIETTEPI KeliciMe allKbIHAAIaThIHBIH OCNTie]i.

Peceit ®enepanuscblHIaFrsl OCHl calalarbl KaTbIHACTAPAbl KYKBIKTBIK PETTEYIiH HEri3iH KypaHTbIH
HOPMATHUBTIK KYKBIKTBIK aKTiJIep >Kyleci onapAbIH Typiepi MeH ¢opManapsl OOHBIHIIA albIPMAIIBUTBIKTAPE
HEri3iHAe, COHAal-aK MEMJICKETTIK OWIIKTIH opTYypJi JeHrewaepi MEH >KepPrulikTi e3iH-e31 OacKapy/sl
yiBIMAACTBIPY Bl eckepe oThIpbIn Kypbutaasl [11]. Peceiige: 2015 sxpurrsl 13 mringeneri Ne 224-03 «Mem-
JIEKETTIK-)KeKeMeHIIK apinTecTik, Peceit @enepannsceinaarsl MyHUIUNAIABI-KEKE CepikTecTik xoHe Peceit
denepalMsaChIHBIH JKEKEIereH 3aHHAMABIK aKTijiepiHe e3repictep eHri3zy Typanby denepanapik 3ah, 2015
*oUFbl 21 mingeneri «KoHmeccusbik kemicimaep Typaisy Ne 115-®3 denepanasik 3aH, Peceii denepa-
LUsICBl MEH cyOBeKTiepiHiy O0acka deaepanablK 3aHAapbl MEH HOPMATHBTIK KYKBIKTBIK aKTinepi KaObuigaH-
Ibl. 3aH mibiFapyinbl Peceit @eneparusicbinblH YKIMETI HEMECE OHBIH aThIHAH yoKIIETTI (pefepaibl aTka-
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PYLIBI Oprad HeMece Qeaepanabl ayMakThIH MEMIIEKETTIK opransl Hemece Peceit denepannsceiHbiH CyObek-
TiCIHIH MEMJIEKCTTIK OMJIITIHIH YKOFaprbl aTKAPYIIIbl OPraHbl HEMeCe OHBIH aThiHaH Peceit denepaliusachbiHbIH
CyOBeKTICIHIH aTKapyIIbl OWIIITiHIH YOKIJIEeTTI opraHbl 00BN TaObuTaThIH Pecelt denepaiisichIHBIH CyOBeK-
TiCi MEMJICKETTIK CEPIKTEC OOJIBIN TaObUIATHIHABIFBIH aHBIKTAIbl. MYHUIIUIIAIUTET, OHBIH aThIHAH MYHUITU-
MaTATETTIH OACIIBICHI HEMECe MYHUITUTIAINTETTIH JKapFhICBIHA COMKeEC JKEPTLTIKTI ©31H-031 0acKapyabIH Oac-
Ka yoKineTTi opraHsl ceinelini. XKeke cepikrec — denepanmbl 3aHFa COMKeC KeNiciM jKacalFaH peceiik
3aHabl TyIFa (3-0a0b1). Pecelt Denepanuschbinia 3aH OIBIFAPYIIBI MEMJICKETTIK KOHE KEKE CEPIKTECTEPIiH
KYKBIKTapbl MEH MiHACTTEpiH OCNrifiei1i )koHe OJapabl MEMIICKETTIK-KEKEIIeNiK SPINTECTIK Typaibl Kelli-
CiMHIH 00BeKTiCiHe OalIaHBICTHI KeTiciM/Ie HAKThUTAYFa MYMKIHIIK Oepei.

Tanxvinay

Benapyce nen Peceii 3aHHamMachIHIa Kalmbl Tocinaep 6ackiM: Oy apHallbl YOKINIETTI MEMIIEKETTIK Op-
raf (YHBIM) KoHE JKepriliKTi Ok skoHe 6ackapy opranmapsl. Kazakcran PecryOnuKkachIHBIH 3aHHAMACKHIH-
na nayeic OepeTiH aKIWsIIapBIHBIH (KApFBUIBIK KaluTalFa KaTbicy yiectepiHiH) 50% xoHe omaH ma Kem
MEMJICKETKE TiKeJleH HeMmece jKaHaMa THECUIl YOKUISTTI 3aHJIbl TYJIFA MEMJICKETTIK OpINTEC PETiHIC OpPEKET
ereni. JKeke opinTecTti aliKpIHAAy Ke3iHIEC OCapych JKoHE Ka3aKCTAHMBIK 3aH MIBFAPYIIbl KaJbl TOCIUIII
KOJIIaHaAbl: OyJiap MeMJIeKeTTiH OaKbUIaybIHAAFbl (MYIKi (yiecTepi, akuusmapbl 50% -maH acTaMbl) MeMIe-
KeT MEHIIITiHAe OO0JaThiH) KOCMaraHAa, KOMMEPUHMSUIBIK INapyallbUIbIK JKYPri3yln cyObekTiiep (YITTBHIK
XKOHE IIEeTeNIK). Peceiiik 3aH MIbIFapylIbl )KEKe CEpIKTEC PEeTiHAe TeK PeceilliK 3aHAbl TYJIFaHbl KapacThl-
pampl. MOKO-Hi aliKpIHAayFa KATHICTHI OapIBIK eNfep OpTaK TICUTAl KoimaHads! skoHe MOKO-HI MEMIIEKEeTTiK
JKOHE JKEKEe SpINTeCTepIiH pecypCTaphbiH OipiKTIpy/ai )KoHE OJapIblH apachlHaa TOYeKeNaep i MiHAeTTi Oomy-
Il KAMTHTBIH 3aHJIBI PACIMICIITCH IAPT peTiHme KapacTeipaabl. EADO-Fa Myllle MEMIICKETTEP IiH 3aHHaMa-
CBIHJ]a MEMJICKETTIK-)KEeKeIIeTiK SpIiNTEeCTIKTI KONAaHy canalapblH alKeIHAay OOMBIHIIA 1a albIPMAIIBLTBIK-
tap Oap: bemapyce Pecmybnmmkacst MJKO-Hi anbin KoiiMaid yKy3ere achlpy KhI3METIHIH cajlallapblH alKbIH-
naiiael; Peceit 3aH mbFapymsickl 6epiyi MyMKiH 00beKTiiepai anbIkTalapl; Kasakcran PecyOnukaceinga
na MOKO-re 6aiimaHbICThl THICTI KBI3MET cajlajlapbl alKbIHIAIFaH.

EADO ennepingeri M)KO HHCTHUTYTBIHBIH KYKBIKTHIK TaOWFATBIH Tayfail oThIpeI, MIKO kemicimin
xKacacyra 0oiaTeiH 00BbeKTiNep iy Ti30eci apTyp:i ekeHiH, M)KO HblcaHmapblH aifKplHAAN OTHIpbIT, MXKO
OippIHFali TEPMUHOJNOTHSUIIBIK 0a3achl KyphIJIMAaraHbIH, JKEKE dpilTecTep YIIiH OipblHFall KEMUITIKTEp KOK
€KeHIH aTam ©TKeH >keH. JKypri3ifreH caibICTRIpMabI-KYKBIKTHIK Tangay Herizinae EADO ennepiniH yiT-
THIK 3aHHAMACKHIHBIH epeKIernirine kapamactan MJKO xobamapbslH iCKe achIpyablH OipbIHFall Ke3eHIepiHiH
0osysl Oatikananel. MXKO uncTuTyThl Benapycs PecnyOnukachkinbig, Pecelt denepanuschinbiy, Kazakcran
PecniyOnukacheiabiy sxoHe KpiprbizcTan PecnyOnukachiHbIH 3aHHaMachIHIa Ke3jenenl, Oipak artairaH MeM-
JIEKETTEePiH emKaichichiHna MYKO KOHTYpBIHAA SKIMIILIIIK KoHe 0acKapyIIbIIBbIK OalmaHbIcTap KajbITac-
naraH, MXKO sxobanapbiH icke acslpyFa OailIaHbICTBI MEMIIEKETTIK 9pINTEC MEeH KEeKe opinTec apachlHaa To-
yekenaepi 0eayaiH Tociiaepi aiikpiHgaMaran, 0y MYKO-HiH opTypIIi HbICaHAapbIHA KATHICTHI TEOPHUSIIBIK
KOHE KOJIaHOAIbI MacelesIep i Ty AbIpaIbl.

OchI HHCTUTYTTBIH 3epTTeyi MeHOepiHIe aTan oTUIreHAep/eH 0acka 1a MaHbI3/IbI IpobieManapra Mbl-
HaJIap JKaTKBI3BUTYBI THiC: ©3iHE KATBICTHI KeliciMaep Kacalybl MYMKiH OOBEKTUIEp Ti30€CiH yiIFaiTy Ka-
KETTUTIT];, JKapHUA-KEKEIIETK OpINTECTIKTI YHBIMIACTHIPY JKOHE JKY3€re achelpy KesiHae OKIMIIIK ic-
KUMBUIJAp JKacay PETTUIITIH perfiaMeHTTey; )Kapusa-KeKellelliK opinTecTiK )Ko0anapbIHbIH THIMILIITIH Oara-
Tay/bIH XKoHE KOHKYPCTBIK 1piKTey IiH OlpbIHFall o/liCTEMECiH EHTi3y.

Kopvimuinowi

Conrsl xburiapel MXKO jxo0anapblH JaMbITy MEH iCKe achIpyia OH YpJic Oaikanaasl, MbICANbI, OO
JKETTEH IlIHapa 6TeJICTIH HeMEeCe OTSIIMEHTIH jK00aIapablH YJIFalObl,

KoponaBupyc nannemMusicbiMeH 0aiIaHBICTBI 3KOHOMHKAIIBIK Jaraapbic Ka3zakcTaHHBIH SKOHOMHUKAIIBIK
6CyiHIH AaMybIHJA 63 131H KaJAbIpAbl. DKOHOMHUKAHBI KaJIbIHA KENTIpY YIIIH el YKiMeTi OipHelle menim
KaOBUIAAIBI J)KOHE OJIAPJBIH 0ipi MEMIIEKETTIK-KEKEIIeTiK OpINTeCTIKTI HaMbITy Ooimbl. byn ke3eHme neH-
cayJbIK cakTay, Ou1iM Oepy, coHjai-ak sHepreTuka xoHe TKII canaceiHaars! xo0anap epexiie e3eKkTi 00J1-
Ibl. bipaeckeH kocinopblHAap KoCiOH, FRUIBIMH KOHE TEXHUKAIBIK KbI3MET CalachlHAA XKOHE CyMEH >KabIbIK-
Tay CEKTOPBIHIA J]a XKYMBIC iCTEH .

3aHHAMaHBIH epeXesIepiH JKOHE MHBECTUIMSUIBIK KIUMATTHl KAIBIITACTBIPY VIIIH KKETTI HHCTHTY-
LUOHAJIIBIK OPTaHBIH JKYMBIC ICTEYIH Talay KYKBIKTBIK TOYEKeIIep Maceec e/jie KYMbIC 1CTEHTIH HHBEC-
TOpJap YIIiH e3eKTi 0oJbIn Kajia GepeTiniH kepcereai. CaHKUMsIIAp XKarAalblHAa MEMJIEKETTIK-KEeKeLIeIiK
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opimnTecTik o0anapeiHa KAaTHICKAH ipi MHBECTOPIApABIH MYIesepi cascu menrimaepre OaillaHBICTHI 3aH-
MEH KOoprajMaiipl. MeMJICKETTIK-)KEKEeIICNK dPINTECTIKTIH KaJbINTACKaH KYKBIKTHIK MOJEIbACP] OM3HEC-
MOJIENBIIEPTe ColiKec KelMeli. bru3HecTe KOMTAaHBIIATHIH MEMIICKETTIK-KEKEIIETiK OpPINTeCTIKTIH KYKBIK-
THIK MOZETBJIEPiHIH KOMIIJITi 3aHHAMaHbl THIMJI icke acelpy mpoOiieManapbiHa Tam Oonansl. busHec meH
OWITIK CepIKTECTITiHIH THIMII )KYMBIC ICTEY1 YIIIiH KeKeJIeTeH KUbIHIBIKTap MOHOIIOIHSFA KapPChl KbI3MET ITeH
1K1 KipicTep KBI3METIH 3aHCHI3 OpPEKETTEPIMEH Kacaiapl. MeMIIeKeTTIK-)KEeKeIIelliK opinTecTiK ko0ackIHaa
TepeNiK karaaiiap OOMBIHIIIA HAKTHI YCTaHBIMHBIH 00JIMaybl MHBECTHIMSIIBIK axXyalijbl Ja HalllapiaTajbl.
MeMIIeKETTIK-KEeKEIIeTIK OPINTECTIKTIH KYKBIKTBIK HBICAHJIAPBIH TaJJay OJIApJbIH OapJBIFBIHBIH Jepoec
Oenrinepi 6ap ekeHiH KepceTeli, oJapAbl MPaKTHKaaa €CerKe aixy OJapAblH KOJNAaHy HYKTECIH aHBIKTaiIbl
(>xep KoWHAYBIH Malanany, HPPaKYPBUIBIMIBI JAMBITY KoHE T.0.).

OpuHe, aTtanrad npodiiemanap, TOJBIK eMec. AJaiifa ojapabl icke acblpy Ka3zakcTaHHBIH FaHa eMmec,
EADO enpgepiniH SKOHOMUKACHIH/IAFBI XKapUI-)KEKEIIENK SPINTeCTIK MHCTUTYTHIHBIH Callallbl JaMybIHA BIK-
aj eTefli, MeMJIEKET TIeH MHBECTOPIIapAbIH MIBIFBICTAPBIH KBICKAPTyFa MYMKIHAIK Oepesii, MeMJIEKeTTiK Oac-
KapyJlbIH TYPaKThl JKYHECIH KaJIBIITACTBIPYFa MYMKIHJIIK JKacaiabl, OYJI 63 Ke3eTiHJIe >KapHUsI-KEKEIICIiK
OpiNTecTiK MHCTUTYTHIH OacKapyAblH HbICAaHIAPhl MEH dAICTEPiH KETUAIPYIl Talan eTe/i.
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A.A. Kypmanos, C.b. Kypmanosa

IIpaBoBoe peryJupoBaHue rocy1apCcTBEHHO-YaCTHOTO MAPTHEPCTBA

PazButne oOmecTBeHHON HH(MPACTPYKTYpHI, B CBOIO OYepelb, TPEOYeT HCIOJIb30BAaHHUA PAa3NUUHBIX (HopM
B3aMMOJICHCTBUS JaCTHOTO OmM3Heca M rocymapcTBa. Cpenu TaknX OOBEKTOB — TOCYAAapPCTBEHHO-YACTHOE
napTHepcTBO. ['OCynapCcTBEHHO-YaCTHOE IAPTHEPCTBO JAeT IIOJIOKHUTENbHBIC PE3YJIbTaThl, TaKue Kak
IPUBJICUYCHUE HHBeCTHLIPIi’I, 3KOHOMUA 6}0)1)I(CTHI)IX PECYPCOB, CTUMYJIMPOBAHNUE KOHKYPEHLHUHN U IIpEANpU-
HHMaTEIbLCKON aKTHBHOCTH. Bnaroglapﬂ ycneutHoMy NpUMEHEHUIO BO MHOTUX Pa3BUTBIX IOCylapCTBax, €ro
peryIupoBaHne HAlLIO CBOE MECTO W B HOPMATHBHBIX IPABOBBIX aKkTax cTpaHbl. Tak, mo nHdpopmanuu Ka-
3ACT, Toneko B ctepe obpazoBanus 1o 1 mions 2020 r. 3akmodeHo 786 JOrOBOPOB T'OCYAAPCTBEHHO-
YaCTHOTO MapTHepcTBa. DTO cocTaBisieT 56 % OT umcna BcexX 3aKIIOYEHHBIX JOroBopoB. Llens HacTosmen
CTaTbU — TPOAHATM3HPOBATH OCOOCHHOCTH HOPMAaTHBHO-IIPABOBOTO PETYIMPOBAHUS PA3THUHBIX ITPABOBBIX
(hopM rocyapcTBEHHO-YaCTHOTO TTAPTHEPCTBA. ABTOPHI BCECTOPOHHE HCCIEAYIOT, (POPMYIUPYIOT B PaCKpPhI-
BalOT COACPIKAHUC IIPUHIIUIIOB IIPABOBOI'0 PETYJINPOBAHUA l'ly6J'lI/I'-lHO-'~IaCTHOl"O mapTHEPCTBA. ITo JaHHOMY
BOIIPOCY MCCJICAOBaHbI CYLIECTBYIOLINE B HAYYHON JIUTepaType MO3UIMH, PACCMOTPEHBI X HOBBIE NIPEACTaB-
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JIEHHs 10 yKa3aHHOH npobieme. IIpoananu3npoBaHbsl HOPMATHUBHBIE aKThl MEXIYHAPOIHBIX OpraHU3aLui, a
taroke crpaH EADC, s5koHOMUKa KOTOPBIX TECHO B3aMMOCBsi3aHa. J0Ka3aHO, YTO TaKHe NMPUHLUIEL, KaK HC-
XOJIHBIE NPUHLUIBI, MONOKEHHUsS, BBIPAXKAIONINE CYIIHOCTh HHCTUTYTA TOCYJapCTBEHHO-YaCTHOTO MapTHEp-
CTBa, IOJDKHEI OBITH 3aKOHOJATENILHO 3aKPEIUICHBI I 00ecedeH s eANHO00pas3Hs MPaBOBOTO PETYIIHPOBa-
HUs. B pesynbraTe npoBeneHHOH pabOTH OBUTH PACKPBHITEI MEXaHU3MBI IIPABOBOTO PETyIMPOBAHMS, HX TIpe-
UMYILECTBA U HEOCTAaTKH, KOTOPBIE COIOCTABIICHBI C OIBITOM APYTUX CTPaH.

Knioueswvie cnrosa: myObnmaHO-4acTHOE NaPTHEPCTBO, FOCYJapCTBEHHO-YAaCTHOE MTAPTHEPCTBO, IIPUHIUIIEI IIpa-
BOBOT'O PErYJIMPOBAHHUS, TIPUHIHIIBI FOCYAapPCTBEHHO-YAaCTHOTO MTAPTHEPCTBA, 3a/a4H, CyOBEKTBI, PEryJIHpo-
BaHMe, yacTHBIN naptHep, EADC.

A.A. Kurmanov, S.B. Kurmanova

Legal regulation of public-private partnership

The development of public infrastructure requires the use of various forms of interaction between private
business and the state. Among such facilities is a public-private partnership. Public-private partnership gives
positive results, such as attracting investments, saving budget resources, stimulating competition and entre-
preneurial activity, thanks to its successful application in many developed countries, its regulation has found
its place in the country's regulatory legal acts. Thus, according to Kazakh Public-Private Partnership Center,
786 public-private partnership agreements have been concluded in the field of education alone until June 1,
2020. This represents 56 percent of all contracts concluded. The purpose of the article is to analyze the legal
aspects of regulation of public-private partnership. In the article, the author comprehensively explores, formu-
lates and reveals the content of the principles of legal regulation of public-private partnership. On this issue,
the existing positions in the scientific literature will be analyzed; their new ideas on this issue will be consid-
ered. The normative acts of international organizations, as well as the EAEU countries, economies of which
are closely interconnected, are analyzed. It is proved that such principles as the initial principles, provisions
expressing the essence of the institution of public-private partnership should be legislatively fixed to ensure
uniformity of legal regulation. As a result of the work carried out, the mechanisms of legal regulation will be
disclosed, compared with the experience of other countries, the advantages and disadvantages will be dis-
cussed.

Keywords: public-private partnership, state-private partnership, principles of legal regulation, principles of
public-private partnership, tasks, subjects, regulation, private partner, EAEU.
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MeaunmHcKas ycJIyra Kak rpakIaHCKO-IIPaBOBasi KATeropusi

OCHOBHOI1 3a1a4€if pa3BUTOTO rocyapcTBa SBISCTCS COXPAHEHHE 37I0POBbsSl HALMM ITyTEM CO3aHUS yCIOBHI
IUISL €TO TTOJIepsKaHus M BoccTaHoBNeHus. Ha ceropmsmanii nens B Kazaxcrane nmeercst BHyIIHTEIbHAS OC-
HOBa IS PeryJINpOBaHMs OTHOLICHHH B cepe MEIHUIIHCKOTO OOCTY)KHBAHHS B JIyUIIHX TPaTHUIMSIX MHPO-
BBIX CTQHJIapTOB, MHOTOE CJIEIaHO U 00ECIIeUYeHH s IpaBa TPpakaaH Ha ITOJyIeHNe Ka9YeCTBEHHOH MEINIIIH-
ckoi momony. OTHAKO HECMOTPSI Ha OTHOCUTENIBHYIO C(HOPMUPOBAHHOCTE MPABOBOM 0a3bl AJIsI pETyINpOBa-
HMS PBIHKA MEAMLMHCKUX YCIIYT, OTYACTH, BCE CIle MPOCIEKUBACTCS HEKOTOPAsk HEONPEIEICHHOCTh B IPaxk-
JIAHCKO-TIPABOBOH pPETJIAMEHTAIIMM OTHOLICHUH, CKJIaJbIBAIOLINXCS MO NMOBOAY MX OKasaHus. Llenbio uccie-
JIOBAHMS SIBIISICTCS aHAIM3 NPABOBOM MPHUPOJbI MEAUIMHCKOH YCIyIH Kak 00bEKTa IpakIaHCKUX IpaB. AB-
TOPOM PacCMOTPEHBI BUIOBBIE OCOOCHHOCTH MEIMIMHCKOI YCIyru; 0OOOLICHBI OCHOBHBIC IOPHIMYCCKUE
YepThl, ONPEIENAIONINE e CYIHOCTh; 000CHOBaHA 3HAYMMOCTb. Oco60e BHUMAHHE Y/IENICHO 3HAUCHHIO 00b-
eKTHBIX [IPU3HAKOB MEIMIMHCKON YCIYTH B (JOPMUPOBAHUH IIPEAMETA IOTOBOPa 00 OKa3aHUU MEAMUIIMHCKUX
yenyr. MccnenoBanue npupobl MEAUIUHCKOH YCIYTH KaK IPaskIaHCKO-IPaBOBOM KaTerOpUH MO3BOJIHIIO aB-
TOPY OLIEHHUTH 3(P(PEKTHBHOCTH ACHCTBYIOIIMX HOPM, OOOOLIUTH PsJ NMPAaBOBBIX MPOOJEM, a TaKkKe 00O0CHO-
BaTh aKTyaJbHOCTh MX Pa3pelICHUs IS NPAKTHKU IPaBONPUMEHEHHs. Bompockl, HccieayemMbple aBTOpOM B
CTaThe, NPE/ICTaBJICHbl AKTYyaJIbHBIMU B YCIOBHSAX MOJCPHH3AIUM 3aKOHOJATENBCTBA O 31PABOOXPAHEHUU U
HOCTOSTHHOTO OOHOBJICHUSI TPaKTAHCKOTO 3aKOHOJATENbCTBA, PETYIMPYIOIIETO JOTOBOPHI 00 OKa3aHHU

YCIIyT.
Kniouesvie cnosa: 3npaBOOXpaHEHHUE, 310POBbE, OOBEKT, yCIyra, MEJUIIMHCKAs yCIIyra, 00S3aTeIbCTBO, JO-
TOBOp, NMAIUEHT, YCIyroaTelb.

Beeoenue

3/10poBbe HAIMK €CTh OCHOBA OYIyIIEro Jto0Oro rocynapcrea. YuuthiBas 310, B Pecnyonuke Kazax-
CTaH 0co0oe BHHUMaHHE YAEJSIETCS JOITOCPOYHON MOJIEPHU3ALMK COBPEMEHHOIO Ka3aXCTaHCKOTO 3/paBo-
OXpaHEHHs1, BHEAPEHHUIO MEXIyHApPOAHBIX CTAaHIAPTOB B chepe odecredeHus! KauecTBa MEIULMHCKUX YCIIYT,
MOBBIIIIEHUIO YPOBHS WX JOCTYITHOCTH JUIsS HaceneHus. HoBble MEUIIMHCKUE TEXHOJIOTUH, MUPOBas MaH/Ie-
MU, a TaKKe OIPOMHAs Harpy3Ka Ha OT€YECTBEHHYIO MEIMIMHY B YCIOBHAX W3MEHMBIIEHCS 3a MOCIEIHNE
TOZbI SMUIEMHOJIOTHYECKON CUTYalUH, BBI3BAIM HEOOXO0AUMOCTh KOHKPETH3ALMH KaK YK€ CYIIECTBYIOIINX
OTJIENBHBIX TOJIOKEHUH JeMCTBYIOIIETO 3aKOHO/AATENbCTBA O 3/IPABOOXPAHEHUH, TaK U MPUHLIUITHAIBHBIX
W3MEHEHUH B moaxonax K ympasieHuio uM. Kogekc «O 370poBbe HAapoJa U CUCTEME 3IPABOOXPAHEHUN,
npunaTeid B Kazaxcrane 7 urons 2020 r., COXpaHUB OCHOBY, KOCHYJICA HE TOJBKO 3TUX BOIPOCOB, HO U IJIO-
0anbpHO OBLT HaTpaBlieH Ha obecrieueHre MEXYHApOTHONH U BHYTpEHHEH 0€30MacCHOCTH Tpak/JaH, yKperuie-
HUE OOIECTBEHHOTO 3/I0POBBS, MOAJIEPKKY W TMOBBINICHHE CTaTyca MEAMIUHCKUX paOOTHHKOB. besycnos-
HOM 3aCITyroil 0T€YECTBEHHOTO 3aKOHOJATENS ABJISIFOTCS HOPMBI, 3aKPEIHBILIHE 33 MAIMEHTOM CTaTyC HOTpe-
OuTenss MEIUIIMHCKUX YCIIYT, 0003HAYMBIINE JOTOBOPHOH XapakTep OTHOLICHWH B cdepe MX OKa3aHus, U,
KaK cIie/ICTBHE, OKOHYATEIbHOE MPU3HAHUE 3a HUMHU IPaKJaHCKO-TIPaBOBOTO XapaKTepa.

OpHaKko HECMOTpPS Ha TaKoe, JOBOJIBHO MOJPOOHOE, PErylMpOBaHNEe TPaKIaHCKO-TIPABOBBIX OTHOIIIE-
HUH B cepe OKa3aHUs MEAUIUHCKHUX YCIYT, HE3HAYUTEIILHOE MPOCTPAHCTBO MPABOBOI HEONPEAEICHHOCTH
3JIECh TMPOJIOIDKAET COXpaHsThCs. [IpoBonMBIe pe)OpPMBI HE PEIIAtOT MPAKTUYECKUX MPOOIEM, OCTIOKHSIIOT-
Csl TIPOSIBIICHUSIMHA KOPPYIIIIMHU B 3JJpaBOOXPAHEHUH, OTATOMAIOTCS OTYACTH aJIMUHHCTPATHBHBIM MOJIXOJIOM
K OTHOIICHUSIM «BpauY—TalMEHT», YCYTYOIISIOTCSI HECOBEPUICHCTBOM MPAKTHKH IPUMEHEHHSI JCHCTBYIOLINX
HOPM Ha (pOHE MOCTOSIHHOTO YXYIIEHHUs KaueCTBa 310POBbsl HACENICHHS U YTPO3bl PACIPOCTPAHEHUS] HOBBIX
3a0051eBaHUil ¥ BUPYCOB B MUPOBBIX MacIITa0ax.

Llenbio JaHHOM CTaThU SBJISAETCS aHAIM3 MOHITUS «MEAULUHCKAs yCIyra» B KOHTEKCTE JIeHCTBYIOIIETO
3aKOHOJATENIbCTBA, a TaKKe €€ OOBEKTHBIX MPU3HAKOB, KOTOPHIE HANPSAMYIO BIHMSIOT Ha (HOpPMHUpPOBaHHUE
MpeMeTa JIOToBopa 00 OKa3aHWU MEJUIIMHCKUX YCIIYT.

OiHOI U3 MPUYUH, CO3/AIOIIEH HENOIHOE MPEACTaBICHHE O MEIUIIMHCKON yCIyre Kak o crenuduye-
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CKOM 00BEKTE TPKIAHCKUX MPaB, HA HAI B3TIISA, ABISICTCS HETOUYHOE ONPEACIICHHE, 3aKPEIUICHHOE B HBIHE
JIEHCTBYIONIEM 3aKOHOJATENbCTBE. [IpecTaBIsIeTcsl, 4TO OHO HE OTpaKaeT Ipa)kJIaHCKO-TIPABOBOM CYIIHO-
CTH MEJUIIMHCKOH YCIYTH ¥ 3TO 000CHOBBIBACTCSI B JAHHOM HCCIIECIOBAHHH.

Memoowvl u mamepuansi

Meroaooruueckyro 0a3y UCCIeI0BaHUS COCTABUIN METOIbI HAYYHOTO MO3HAHMS, TIO3BOJISOIINE OITH-
caTh COCTOSIHHE HUCCIICAYeMO MPOOIICMBbI, IOHSThH U MOSCHUTH €€ aKTYaJbHOCTh, & TAKXKE C/IENIaTh MPOTHO3BI
OTHOCHTEIHHO BO3MOXKHOCTH €€ Pa3pellieHHs, B TOM YHCJIC MyTeM MPEIOKCHUS KOHKPETHBIX MPABOBBIX
CII0CO0O0B.

Hcnonp30BaHKue AUATCKTUIECKOTO METOA MO3BOJIUIIO aBTOPY MPOBECTH OIEHKY Pa3BUTHS 3aKOHOA-
TENBCTBA O 3APaBOOXPAHEHHH U MPAaBOBOI JOKTPHHBI B pacCMaTpUBaeMoil cdepe; (hopMaaIbHO-TOTHUECKOTO
— 0060CHOBaTh 0OBEKTHBIC MPU3HAKK MEAUIIUHCKON ycimyru. MccaeqoBaHrIo MOCTABICHHBIX B CTAThe MPO-
071eM CIIocoOCTBOBAJIO HCIIOJIb30BAHHE OOIICHAYYHBIX METOI0OB, TAKUX KaK CUCTEMHBIN aHAIN3 — IS TIOKC-
Ka TyTel paspelieHns 0003HAYEHHBIX IPABOBBIX M IPAKTHUYECKHMX MPOOIEM, CHHTE3 — IJIS CMBICIIOBOTO
00bEeTMHEHHUS BBIBOJIOB M MPEIIOKECHUH, BRIICICHHBIX B Pe3yJbTaTe aHANN3a, SIyKIUsS — JUIS BBIACICHUS
3aKOHOMEPHOCTEN, UCXO/S U3 Y>KE UMEIOIIUXCS 3HAHUM 110 TEME UCCIIEA0BAHUA.

Obcyarcoenue u pe3yibmamol

[lepBoHa4YanbHO MOHATHE «MEIUIMHCKUE YCIYTH» OBUIO mpeliokeHo 3akoHoM PecmyOmuku Kazax-
ctan «O cucreme 3apaBooxpanenusn oT 4 uroHs 2003 r. (upine — yrpatmi cwiy) [1]. Cormacuo 1. 17 ct.1
JMAaHHOTO 3aKOHA, IO/ MEIWIIMHCKON YCIyroi MOHUMAaNIach yciuyra (GM3NYEeCKUX M IOPUIANYECKUX JUI, JIei-
CTBYIOIIMX HAa OCHOBAaHHWU COOTBETCTBYIOILEH JIMLECH3UU [0 OKA3aHUIO TPaKAaHaM MEIULUHCKON MOMOIIH
[1]. B croro ouepesb, MEIUIIMHCKAS MTOMOIIIB ONPESNsIach Kak MpoQecCuoHaIbHas ACSITeIbHOCTh (hru3nye-
CKUX JIML, MOJIyYMBIIMX BBICLIEE WM cpenHee Mpod)eCCHOHANBbHOE MEAUIMHCKOE 00pa3oBaHME, a TaKXKe
IOPUIMYECKUX JIML, HAallpaBJIeHHAs Ha OXpaHy 340pOBbs rpaxiat [1].

JlanHOe ompeneneHre, X0TS W YYUTHIBAIO BUJIOBbIC OCOOCHHOCTH MEIMIIMHCKOM YCIIyTH, HE JTaBaJio
MOJTHOM XapaKTEPUCTHKHU €€ CYIIHOCTHBIX MPU3HAKOB Kak 00BEKTa IpakJaHCKHX MpaB. Takas TeHACHIHs
MIPOCIICKUBACTCA M HBIHE, YUUTBIBAs, YTO ONPEACICHUE MEAULMHCKON yCcIyry, chopMyIMpOBaHHOE paHHEe
neiicrByronium Konekcom, coxpanuinock v B HOBoM 3akoHoaatenberse. [ToamynkT 181 cr. 1 Kogexca o 310-
pOBbE HapoJa M cUCTeMe 3/1paBooxpaHeHus (nanee — Kojekc 0 370poBbe Hapo/a) ONpeneseT MEIHIIUH-
CKHE YCIIyTH KakK ACHCTBHSA CYyOBEKTOB 3APaBOOXPAaHEHMS, MMEIOLIME NMPOPHUIAKTHYECKYIO, THarHOCTHYe-
CKYI0, JIeUeOHYI0, PeabMINTAIIMOHHYIO WM NMaJUIMaTUBHYIO HAIIPaBJICHHOCTh M0 OTHOIIEHUIO K KOHKPETHO-
My 4enoBeKy [2]. Ha Hamr B3riisiz, JaHHOE OTpeeTieHHe He COJCPIKHUT CYIIECTBEHHBIX XapaKTEPUCTHK MEIH-
LUHCKOHN YCIIYTH, MO3BOJISIOMINX TOBOPUTDH O €€ TPaKAaHCKO-IpaBoBOi nmpupoae. Onupasich Ha TeopeTuyie-
CKHE NpEeACTaBICHUs 00 ycyre, aHaIM3UpYsl €€ JEeTallbHOe ONpE/EIeHUE, a TAKKE YUUTHIBAsl XapaKTep Me-
JUITMHCKON JISTEILHOCTH, CJICYeT BBIACIUTh NPU3HAKH MEIUIIUHCKON YCIIyTH, KBATM(HUITUPYIOIIHNE €€ KaK
0COOBI 00BEKT IpakIaHCKUX MPaB.

Bo-nepBbIX, npoliecc oka3zaHusi MEIUIMHCKUX YCIYT B KAUeCTBE LIEJIM MpeciielyeT BOCCTAaHOBJICHUE U
NoJiiep’KaHue 3J0POBbs YEIOBEKA, a B KAUeCTBE O0bEKTa BO3ACHCTBUS BHICTYIAET €ro opranu3M. Yame Bce-
T'0 IMalITMCHT 06pamaeTcsI 3a MeI[PIIlPIHCKOfI IMOMOUILIO UIA YCTPpaHCHUS HETaTUBHBIX CUMIITOMOB, KOTOPLIC OH
3aMeyaeT. Takoe ycTpaHeHHEe HETIOCPEICTBEHHO BBIPAKAETCs B JESTEIBHOCTH Bpauel 1 MEIUIIMHCKOTO Nep-
COHaJIa MO0 JUAarHOCTHKE 3a00JIeBaHus (KOMIUIEKCE MEIUIMHCKUX YCIYT, HAallPABJICHHBIX HA YCTAHOBJIECHHUE
(dakTa HamMuMs WM OTCYTCcTBUS 3aboneBanus (mm. 98 cr. 1 Koxmekca o 3mopoBbe Hapona)), BEIOOPY MyTH
JICYCHUA U IPOBCIACHUIO CaMOT'0 JICUCHU A (KOMHHGKCEI MCIUIUHCKHUX YCJIYT, HAlIPpaBJICHHBIX Ha YCTPAHCHUEC,
MPUOCTAHOBJICHUE U (WiIK) oOJeryeHne TeueHus 3a00eBaHus, a TaKkKe NPEeAYNPEKICHNUE €T0 IPOrPeCcCHpo-
Barwms (. 103 cr. 1 Komekca o 3mopoBbe Hapoaa))[2]. [IpeaoskeHHOE 3aKOHOIATEIEM OTIPEACIICHHE MEIH-
LMHCKOM yCIyTH BKIIIOYAET B ce€0s Takke JEHCTBHS MO MPOPMIaKTHKE KaK «KOMIUIEKC MEAUIIMHCKUX M He-
MEAUIUHCKUX MEPONPHUITHH, HAlPaBICHHBIX Ha MpeaynpekIeHre BOSHUKHOBEHUS 3a00JeBaHu, mporpec-
CHpOBaHUS Ha PaHHUX CTaausX OoJie3HEH M KOHTPOJIMPOBAHUE YK€ Pa3BUBILMXCS OCIOXKHEHUH, TIOBpEXie-
HAW opraHoB u Tkauei» (mm. 207 ct. 1 Kogekca o 3m0poBbe Hapoa); MaUTHATHBHYIO TTOMOIIh KaK «KOM-
IUIEKC MEIWIMHCKUX YCIIyT, HallPaBJICHHBIX Ha o0OerdeHne 00K U TSHKEINBIX MPOsBICHUH 3aboeBanus (co-
CTOSTHHSI) HEM3JIEUUMO OOJIBHOTO MAalMeHTa PH OTCYTCTBUH MMOKA3aHUH K MPOBEACHUIO PAAUKAILHOTO Jieue-
aus» (.2 cr. 126 Kozekca o 370poBbe Hapoja); a TAKKe JCATEIbHOCTD M0 PeadMIINTAIINK MAlMeHTa Kak
«KOMILIEKC MEJMIIMHCKUX YCIYT, HANPABJICHHBIX HA COXPaHEHHE, YACTUYHOE WM TOJIHOE BOCCTAHOBJICHHE
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HapyLIEHHBIX U (WIK) yTpaueHHbIX (YHKUMI opranm3ma manuenta» (mm.187 cr. 1 Komekca o 310poBbe
Hapona) [2].

Jymaercs, 4TO MEAULIMHCKOE 00CIy)KMBaHHUE, NCXOMS U3 TaKOI'O JIETaJbHOIO OIpEACICHHUS, B LIEJIOM,
npeacTaBisieT co0o0il 1esTebHOCTh, HENOCPEACTBEHHO HANpPaBJICHHYIO HA YIyYIIEHHE COCTOSHHS 30POBbS
nanueHTa. OgHAKO IPU TAKOM OOLIEM IOAXOAE, Ha Hall B3I, TEPSACTCS I'PaHb, ONPENEISIONas CyIHOCTh
UMEHHO MEIUIMHCKUX ACHCTBHUH, MPECIECAYIOUIMX LEJb — IOMOYb IAIlMEHTY BOCCTAHOBUTH 3JOPOBBE,
YIyYUIUTh €T0 COCTOSHUE, YCTPAHUTh NMPUYMHY, CTABLIYIO CIEICTBUEM CHIDKEHHUS KadecTBa €ro XU3Hu. B
YaCTHOCTH, KOMIUIEKC HEMEAWIMHCKUX MPO(UIAKTUYECKUX MEPONPHUITHH, HANPaBICHHBIX Ha MperyIpe-
XKJIEHUE BO3HUKHOBEHMsI 3a00JI€BaHMH, BPSA U MOXKHO IOABOAUTH IOA MOHITHE «MEIULMHCKAS YCIyray,
YTO MPSAMO CIIEAYET U3 aHajIu3a MOHATHH, IPEIIOKECHHBIX 3akoHoAaresneM. Ilpeacrasnsercs, yTo nogo6Hoe
pasrpaHryeHrue BO3MOXKHO JIMIIb NP 0003HAYEHHH MEAWIMHCKHX W HEMEIUIIMHCKUX MEPOINpPHUATHH 10
npoduIaKTHKe, TOCIeIHUE U3 KOTOPhIX HE JOJDKHBI BKJIIOYATHCS B IPEIMET JAOTOBOPA, TOCKOJIBKY OTYaCTH
MIPOTUBOPEYAT CYIIHOCTH MEANUIIMHCKOH JesITeIbHOCTH.

[Tpu 5TOM B YHCIIe MEAUIMHCKUX YCIYT Ha CIEHaIbHOM 3aKOHOJATEIbHOM YPOBHE HEOOXOJMMO Tpsi-
MO BBIJICJIUTH YCIYTH, OOBEKTOM KOTOPBIX SIBJISIETCS BO3ACHCTBHE HA OPraHU3M WJIHM €r0 OTIENIbHBIC YacTH,
CBSI3aHHOE C NPUMEHEHHEM MEIULIMHCKUX MAHUIYIALUI C LENbI0 YJIY4YIIEHHs U KOPPEKLUUH BHEIIHOCTH
(xocMeTonoruueckue yciryru). Ha cerogusmauii eHs BEIBOJ O TOM, KaKue U3 yCIyT B cpepe KpacoTsl MoJ-
JekKaT JIMIEH3UPOBAaHUIO MOXHO CJIEaTh JIUIIb HAa OCHOBE aHaiuu3a HOopM 3akoHa PecmyOnmuku Kazaxcran
«O paspelleHuIx U yBeroMiIeHus x» otT 16 mast 2014 r. 1 moA3aKOHHBIX HOPMATHUBHO-IIPABOBBIX aKTOB. Tak,
K yciIyram, HOJUIeKallluM JIMLIEH3UPOBaHUIO B c(epe 3IpaBOOXpaHEHUs, TOCYAapCTBO OTHECIO IUIacTHU4e-
CKYI0 XMPYPTHIO, I€PMaTOBEHEPOJIOTHIO (AepMaTokocMeTosoruto) (.15 Ipunoxkenus k 3akony «O paspe-
LICHUSAX U yBeAOMIICHUSIX» [3]. [lesTenbHOCTh O OKa3aHUI0 KOCMETHYECKHX YCIIYT JIMLEH3UPOBaHuIo B Pec-
nyOsuke He moanekuT. K KoCMeTHUeCKuM yciayraM OTHOCAT (PM3MYECKOe WIM XMMHUYECKOE BO3ICHCTBHE
Ha KOXKY JIMIA U TeJla, Ha OPOBH, PECHHMIIBI, HOTTH U BOJIOCHI KJIIMEHTA, C UCIIOJIb30BAHUEM KOCMETHYECKHX
CPEICTB M JIEKOPATUBHOM KOCMETHKH ISl YOBIECTBOPCHHS SCTETHUECKUX MOTPEOHOCTEH KIIMEHTa, HE Tpe-
OyIOLMX MEAULUMHCKOro KOHTpons [4]. HelcTByromuye NOA3aKOHHBIE HOPMBI MPSIMO HCKIIOYAIOT U3 UX
YHUCNa JeATENbHOCTh MO0 OKa3aHUI0 MEIUIIMHCKUX YCIYT PEKOHCTPYKTHUBHO-IUIACTUYECKON XMPYpPTHUH, Jie-
YeHHIO 3a00JIeBAHUI KOXKH U TIOJJKOKHOM KIIETYATKH, KOCMETOJIOTHYECKUX M MAaCCaKHBIX KaOMHETOB [4].

K KocMeTonoruyeckuM MmpouesypaM OTHOCAT MEPOIPUSATHS, IPUMEHSIEMbIE C LEIbI0 JICUEHUS] U IIPO-
¢utakTHKY 3a00JI€BaHNH, COPOBOKAAIOLINXCS KOCMETHUECKUMHE JepeKTaMu, a TakKe Ul Mpeaynpexie-
HUS CTapeHUsl KOKU M BbINaJIeHUs Boyioc. JleueOHbIe KOCMETOIOTHYeCKHEe MPOIEeYPhl BBIOIHSIIOTCS Bpa-
YOM-JIepMaTOJIOrOM, a HEKOTOPbIE U3 HUX — MEIUIMHCKON cecTpoil. OTMETUM, YTO B ACHCTBYIOLIEM 3aKO-
HOJIaTEIbCTBE OTCYTCTBYET YCTAHOBJICHHBIM NEpeUeHb YCIIYT, OXBAThIBAIOIIUIICS NOHATHEM «KOCMETOJIOTH-
YECKUE YCIIyTU».

YunteiBass JeueOHY0O H NPOQUIAKTUYECKYI0 (MEIMIMHCKYIO) COCTaBISIIONIYI0 MEPONPHUSITHH,
OTHOCSIINXCS K KOCMETOJIOTHYECKUM YCIIyTraM, CYMTAeM, YTO K TAKOBBIM CJIEIYET OTHOCUTh HHBEKIIMOHHYIO
Tepanuio (Me30Tepanuio, OHOPEBUTAIN3ALMIO, OOTYJIMHOTEPANIO, KOHTYPHYIO IUIACTHKY), & TAKXKE HHbIE
BpaueOHbIE MaHWIYJSIUH, TPEOYIONIME CHEeNUAIbHBIX 3HAHWH 1O aHaTOMWH, (M3UOJIOTHH 4YellOBEeKa,
CTPOCHHUHM JIMIa M Tejla, COOTBETCTBYIOLIMX IOKa3aHWH W IMPOTHBONOKa3aHUM. [lymaercs, 4to mpaBoBas
periaMeHTanusi JaHHOTO BONpOca JOJDKHA OO0eclednBaTbCcs OTHIOAb HE COIOCTaBJIEHHEM HOPM
MO/I3AKOHHOTO YPOBHA M TpeOyeT IOPUCAUKIIMOHHOW KOHKPETHKHM U CHEIHAJbHOTO IPaBOBOTO
peryJIupoBaHus 3aKOHOJATENbCTBOM O 3[]paBOOXPAHEHUU.

Bropoii mpu3Hak MEAMLIMHCKON YCIyTH — 3TO JESTEIBHOCTD (COBOKYITHOCTD JI€HCTBHUI), KOTOPYIO MO-
T'YT OCYIIECTBISATH TOJIBKO OTJENbHBIE UCTIOHUTENH, IOCKOJBKY TaKas AeSTeNIbHOCTh CBsI3aHa C €ro JIMYHO-
CTBIO, 8 3QEKT OT ee OKa3aHUs HANPIMYIO 3aBUCHT OT YPOBHS €0 3HaHUH, MPO(ECCHOHATBHBIX HABBIKOB H
kBamdukanuu. TpeOoBaHus, NIpeAbABIsIEMble K TaKUM HCIOJIHUTEISM, PEaTU3yIOTCS depe3 yCTaHOBJICH-
HYI0 FTOCYAApCTBOM CUCTEMY JIULIEH3UPOBAHUSL.

B Teopum METUITMHCKOTO IpaBa 3TOT NMPHU3HAK CBSA3BIBAIOT C MPOGECCHOHANBHBIM XapaKTepOM MeIu-
LUHCKOH JIeSITEIBHOCTH I OJTHON CTOPOHBI, ¥ C TOTPEOUTENBCKUM — JUISI APYTOH.

B-TpeTpux, MeIMIMHCKAS yCIyra XapaKTepH3yeTcsl HallPaBJICHHOCTHIO HA KOHKPETHOTro cyObekTa (Tma-
[IMEHTa) ¥ OKa3bIBAETCS MOCIEAHEMY ISl YAOBIETBOPEHUS €ro JINYHBIX HY X1 [5; 54]. Hecmotps Ha To, uTO
MEIUIIMHCKHIE YCIYTH OKa3bIBAIOTCS MAIMEHTY, OOBEKTOM BO3JEHCTBHS SIBISIOTCS €0 JKM3HBb M 37JOPOBBE.
OTH HeMMylleCTBEHHbIEe OJara SBIAI0TCS HanboJiee BaXKHBIMH, 00J1aJal0T CBOWCTBOM HEYCTOHYMBOCTH U HE
HUMEIOT BO3MOXXHOCTH MHOTOKPATHO BOCCTAHABJIMBAThCS. 3a4acTyI0 BO3JICHCTBHE HA Takhe OOBEKTHI HOCHUT
HeoOpaTHMBIM XapakTep, a MOCIEACTBUS COXPAHAIOTCSA JaKe NMPU MPEKpAIIeHWH OKa3aHWs METUIIMHCKON
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omoniu [6; 94]. DTo MO3BOISLET TOBOPUTH 00 0COOOM OOBEKTE BO3IEHCTBHUS B OTHOIICHUSX 00 OKa3aHWUU
MEIUIIMHCKHUX YCITyT.

B-ueTBepThIX, OKa3aHNWE METUIIMHCKIX YCIYT HE CBS3aHO C CO3JaHMEM OBEIIECTBIEHHOTO Pe3yibTaTa.
OT0 — eABa M HE caMbli ONpPEACISIOINI CYIHOCTh YCIIYTH, B O0IIEM, U MEAUIMHCKOM YCIIyTH, B YaCTHO-
CTH, IPU3HAK, TOCKOJIBKY UMEHHO OH BO MHOT'OM TIO3BOJISIET BBICTUTH OTHOIICHUS 110 OKA3aHHUIO YCIYT U3
MTOJIPSTHBIX OTHOTIIEHHUH.

OnHako COBPEMEHHBIH HAayYHO-TEXHUYECKHM MPOrpecc B MPOLECCE SBOJIIOLMN CO3/1aeT MPEANOCHUIKH
UL FIOPUIUYECKOrO TMEPEOCMBICIEHHS] CTapblX MOAXOAOB M BBIPA0OTKH HOBBIX KBAIM(UKAIIMOHHBIX
MPU3HAKOB MEIWIMHCKOW ycimyru. llosBIeHWe HEW3BECTHBIX paHee METOAOB JICUCHUS IIyTeM
TpaHCIUIAaHTAIlWHY, TMPOTE3UPOBAHUSA, XUPYPTUIECKON TUIACTHKH, MOJACAIKH OIUIOAOTBOPEHHBIX B MPOOHpKE
SMOPHOHOB MO-HOBOMY CTaBST BOINPOC O MPUPOJE ITOTOBOPHBIX OTHOLICHHH, OCYIIECTBISIEMBIX B MpoLecce
MEIUIIMHCKOTO 00CITy)KHBaHUSI.

Bwmecte ¢ TeM HEKOTOpBIE aBTOPHI MPH OMPEACTICHNH IOPUINIECKON MPHUPOIHI OTHOIICHHH B TaHHOM
cllydae MpearoYUTaoT pasrpaHUuMBaTh UX MO MPUHIUILY OBELIECTBIEHHOCTH pe3ysbTaTa. Tak, Hampumep,
MIPOBEJICHUE CTOMATOJIOTMUYECKUX MEIUIIMHCKUX MEPOIPUITUMN, CBSI3aHHBIX C MOSBICHUEM OBEILECTBIEHHO-
TO pe3ynbTaTta, KBaTU(pUIMPYETCs UMH KaK BBIONHEHHE MOAPATHBIX padOT, a MPOBEACHUE TUArHOCTHYE-
CKOIl KOHCYNbTaIlMM — KaK MIPaBOOTHOIIEHHUS 110 BO3ME3THOMY OKa3aHHUIO yCIYT.

Hymaercs, 4To cieayeT oTKa3aThCsl OT TAKOTO MPUHIMIIHAIBHOTO MpOTHUBONOCTaBaeHus. [Iponecc oka-
3aHHAA MEIUIIMHCKHUX YCIYT — 3TO KOMIUIEKC 3a4acTyi0 OTACNbHBIX JCUCTBUI, HAIIPABICHHBIX HA JOCTHXKE-
HUE eMHOH IelI1 — BOCCTAHOBJICHHE U MOJCPKaHNUE 3I0POBBS MAIEHTa, a MOSIBIIEHHE B HEKOTOPBIX CITy-
YasX MaTepUaJIbHOr0 pe3ysbTaTa, Tak WM WHaYe, ABJSETCS UTOIOM BBINOJIHEHHOH ycinyru. OTciona — BO3-
HUKHOBEHHE OTHOIIECHWA CMEIIaHHOTO TUTA, KOT/Ia OKa3aHWe MEIUIIMHCKON yCIYTH IyTEM COBEPIIICHHS HE-
MaTepHaIbHBIX NEHCTBUI — KOHCYJIbTAIUN, JUATHOCTHKH, JICUSHHSI OTIOCPEIOBAHO TIOSBICHHEM OBEIIECTB-
JICHHOTO pe3yJibTaTa. SIpKuil npuMep — OKa3aHUE yCIyT IO MPOTE3UPOBaHUI0. Takoil MpoLecc COCTOUT U3
HECKOJIBKUX JTAIlOB, KAXKABIM M3 KOTOPBIX OOBEKTUBHO camocTosTereH. OH IpencTaBlieH NepBUYHBIM 00-
CJIETOBaHUEM TAIMEHTa, U3TOTOBICHUEM CaMOTO TPOTE3a M MOCIEyIOIel ero yctanoBKoil. COOTBETCTBEH-
HO o0cienoBaHUE CIEAyeT pacCMaTpUBaTh KaK yCIyTy, H3TOTOBJICHUE MpOTE3a JOMYCTHUMO KBAIU(HUIHPO-
BaTh KakK MOJPS/, a €ro YCTaHOBKY BHOBb KaK yCJIYTY, M, XOTSl yCTAHOBKA — CBOEOOpa3HbIN BEIECTBEHHBIN
PE3yIbTaT, STOT PE3yIbTAT HE MOXKET OBITh OTUYXJICH NMAIlMeHTOM B CHITy cBoei cnenuduku. Korma mporecc
OKa3aHUsl MEJIUIMHCKON YCIYTH pa3felinTh Ha OTACNbHBbIC NEHCTBHS, MPUBOJSIINE WM HE MPUBOJIAIINE K
OTIpE/IETICHHOMY BEIIIECTBEHHOMY PE3yJbTaTy HEBO3MOXHO, CIEAYeT UCXOANTH U3 MPE3yMIIIUN €ro OTCYyT-
CTBHSI, HECMOTPS Ha €T 1epenady KOHKPETHOMY TMaIlueHTy. Takoi MoIXo, B TOM WM MHON CTETIeHH BCTpe-
YarOMIMKCS B pab0TaX HEKOTOPHIX aBTOPOB [7; 22], HCXOM U3 CYNIHOCTH yCIYTH, BUIAUTCSA HauOoIee T0Tu4-
HBIM M OIIPaBIaHHBIM.

OtnenbHBIE BOMPOCH BO3HUKAIOT TaKKe MPH KBATH(GHUKAIMKA OTHOIICHHUH, BO3HUKAIOIIMX MO TIOBOJY
BEITIOJTHEHHS YCIIYT B cpepe MIacTUIecKor XUpyprun. B naHHOM ciydae 3aka3uuK, Kak MPaBHUIIO, 3aMHTEPE-
COBaH HE B CAaMOM TIpOIlecce OKa3aHUsl MEANIIMHCKUX YCIIYT, a B ONPEJIeICeHHOM pe3ynbTraTe. [lockombky ao-
CTIDKEHHUE KEJIaeMOro pe3yibTara 3aBUCHT HE TOJBKO OT Bpada-HCIIOJHUTENA, HO U OT HETIOCPEICTBEHHOTO
00BEeKTa, Ha KOTOPBI OH BO3/ICWCTBYET, — OpraHH3Ma MamnueHTa (YYUThIBas 00IIee COCTOSHHE 30POBBS,
MIEPEHOCUMOCTh OTJIEBHBIX MPENapaToB, TYProp KOXKU U T.J.), a TIOJE3HOCTh MPOLEAYPHl BhIpaKEHA B JICH-
CTBHSX XUPYpra, TH OTHOILIEHHS MO/AMNAAAI0T M0J] OKa3aHue YCIyT. B cBsi3u ¢ 3TUM 0COOBIH MHTEpEC BHI3bI-
BAaIOT MIPABOBBIE MOCIIEACTBUS HEJAOCTIKEHUS TOJIE3HOTO pPe3ybTara.

CornacHO JIeHCTBYIOIIEMY 3aKOHOAATEIBCTBY, 3aKIF04asl JOTOBOP OKa3aHHs YCIyT, 3aKa3UUK MPUHH-
MaeT PHUCK CIyd4aiHOTO HEHCIOTHEHHU Ha ceOs. To ecTs miis Toro, 9ToObl MPUBJIEYh UCIIOHHUTENS K OTBET-
CTBCHHOCTH, HAJIMYKME €ro BHHBI 00s3aTebHO. B MPOTHBHOM cllydae BO3MOKHBI JIBa BapHaHTa — ITOJIHAS
oIjiaTa yclyT B ClIy4ae, €CJIM B HEBO3MOXHOCTH MX MCIIOJIHEHUS BUHOBEH CaM 3aKa3uMK WM BO3MEIICHUE
3aKa3uMKOM (PaKTHUECKUX PACXOHOB HUCIOIHUTENIO, €CIIM TaKasi HEBO3MOXKHOCTH 00YCIIOBIIEHa 00CTOSTEIb-
CTBaMH, 3a KOTOpbIe HA OJIHA M3 CTOPOH He oTBeyaeT [8]. Ha Hamr B3, B Tex ciydasx, KOTAa MpoIecc
WCTIOJIHEHHSI METMIIMHCKON YCITyTH HalpaBlieH Ha 3apaHee ONpeesICHHbBIH pe3yabTaT (HanpuMep, CO3IaHnue
MAMEHTy MyTeM IUIACTUYECKOH XUPYPrHH MPeaBapUTEIbHO MOJOOPaHHOTO B MPOILECCe KOMITBIOTEPHON 00-
paboTku oBana nuna, GopMbI HOca, YIIeH, pa3pe3a ria3 u T.J.), JOCTHYb KOTOPOTO MyTeM MPOBEJCHHUS OTe-
PAIMOHHBIX AEWCTBUN HE YJAJIOCh MO BHHE Bpada-HCIIONHUATENS, KOPPEKTHEE TOBOPUTH HE O «HEHCITOJIHE-
HUM», @ O «HEHaJUIeXKalleM HCIOJHEHUM» MEIWIHUHCKON ycinyrn. A 00sf3aHHOCTb OIUIATUTH Pe3yibTaT
JIOJDKHA UCTIONHATHCS MAIIMEHTOM, €CJIM OKa3aHHAas METUIIMHCKAs yeiryra Oblla Ha/IIe)Kalero KauyecTsa.
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Jomnyckaem, 4ToO, B MOAOOHBIX CIy4asx, BCTyMas B JOTOBOPHBIC OTHOIICHUS, B IIEJISX 3aIlIUTBI CBOMX
[IpaB, MAIHEHTY HEOOXOANMO OroBapUBaTh YCJIOBHE, COIIACHO KOTOPOMY YCIIyTH OyAyT HOAJIEKATh OIIaTe
JUIIb NPU HACTYIJICHWH MX Iojie3Horo 3¢ddexra. [lo MHEHUIO OTAENBHBIX aBTOPOB, TaKas BO3MOXKHOCThb
npeacrasisietcst 6eccrmopHoit [9; 8].

[IpoTuBONONOXHYIO TOUKY 3peHusi BeickaszbiBaeT FO.B. Pomanen. OH cuuTaer, 4ro «... OTCYTICTBHE
pe3yibTaTa, OTACIMMOrO OT MpoLEecca OKa3aHUsl ycIyr, 00yciiaBiaMBaeTcs cHeuu(pUKOW AesATeNbHOCTH II0
OKa3aHHUIO yCIYT...CTOPOHBI HE BIIPaBe BKIIIOYAThH B JOTOBOP YCIOBHE 00 UMYIIECTBEHHOW OTBETCTBEHHOCTH
Bpaua 3a HeoOeclieueHHE BBI3IOPOBICHUS HIM O TOM, YTO OrJjara OyIeT Mpou3BeAcHa TOJIBKO B Cllydyae
BhI3OpoBIeHMS [10;121].

Hymaercs, 4To, onpenensis B JOroBOpe 00 OKa3aHUHU YCIYT IUIACTHYECKONW XMPYPTHH yciIoBHE 00 HX
OIjIaTe WCIONHUTEIIO TOJBKO MPH JTOCTHKEHHH JKEIAaeMOro pe3ynbTaTa, KaK OTJIaraTelibHoe, CTOPOHBI He
IIPEBPALIAIOT €0 B MOAPAIHOE 0053aTEILCTBO M HE MEHSIIOT €r0 CIIeHU(UKH.

[lonaraem, 9T0 B COBPEMEHHOM O0OOPOTE JOPOrOCTOSIUX MEIULMHCKUX YCIYI HAINYHUE AOTOBOPOB C
OTJaraTelbHBIM YCIOBHEM 00 OIUiaTeé BO MHOTOM OyleT rapaHTHpOBaTh KaueCcTBO MX OKa3aHusa. Ha namn
B3I, KOHCTPYKIHS JOTOBOpA KaK CAENKU C OTJaraTelbHbIM YCIIOBHEM B IJAHHOM Cllydae HE TOJIBKO IOpH-
JMYECKH BO3MOXKHA, HO U 000CHOBAaHA, MOCKOJIBKY TOCTIKEHHE IT0JIE3HOT0 3(h(exra OT MEeTUIIMHCKON yCiIy-
T'H, XOTh W JKeJIaTeNIbHO, HO HE TapaHTHPOBAHO, MOCKOJIBKY HEBO3MOKHO CIPOTHO3UPOBATH PEAKIUIO Opra-
HU3Ma Ha MEIUIMHCKOE Bo3JeiicTBue. Takoe MojJoKeHHe TI03BOJISIET HaM TOABOAUTH MOCIECTBUS, B OTHO-
LICHUH KOTOPBIX HAa MOMEHT 3aKJIIOYEHHs JOTOBOpa HE M3BECTHBI — HACTYISAT OHU WM HET MOA OTJiara-
TEJILHOE YCJIOBHE B CIIEJIKE.

[Ipeacrasnsercs, YTO PUCKOBBIA XapaKTep MEIUIMHCKOW YCIYTH JOJDKEH MPEAONpPENeiiaTh MPaKTHKY
3aKJII0YEHUs] TOJOOHBIX CHEJIOK Jaske TOT/a, KOrjJa ee OKa3aHWe HE CBSI3aHO C CO3aHHEM M yCTAaHOBKOII ee
MaTepHaIbLHOTO KOMIIOHEHTA.

B-1sTHIX, HECMOTPS Ha TO, YTO MPEAOCTABICHHE U TIOJIb30BAHIE MEAUIIMHCKIUMHU YCIIyraMi HMEET KOH-
KPETHYIO 1IeJIb, PE3YJbTaT YCIAYTH 1O OOJBbIIEH YacTH HE MOXKET OBbITh FapaHTUpOBaH HcrnonHuTeneM. [lon-
JePKKY JaHHOTO TIOJIOKEHHS Mbl HAXOIUM B pa0oTax OTAENbHBIX aBTOPOB, Hanpumep, M.B. KpoTosa, koTo-
pBIi unIeT: «B OTHOIICHHUAX MO OKA3aHUIO HEeMaTepPHalIbHBIX YCIYT HE CYIIECTBYET OBEIIECTBICHHOTO pe-
3ynbTara. [loTpeOuTenmo TapaHTHpYeTCsl JHIIb OCYIISCTBICHHE OINPEACIICHHOTO BHIA JESITEIBHOCTH,
HaIpaBIEHHOTO Ha JOCTIKEHUE Kakoro-mu0o mone3Horo 3¢ dexra. OH MOXET OBITh TOCTUTHYT WUIIH HE JI0-
cTurHyT...» [11; 10]. HeBO3MOXHOCTh YCTaHOBJIECHHS TapaHTHH BBI3BAHO CIENU(UKONH O0S3aTENHCTBA TI0
OKa3aHUI0 MEIUIIMHCKHUX YCIyT, KOTOpas 3aKJI04YaeTcs B TOM, YTO €ro HUCIIOJIHEHHE HamlpsSMyIO CBS3aHO C
BCTPEYHBIMHU JIEHCTBUSAMH CaMOI'0 MALMEHTAa, a TaKkKe OCOOCHHOCTAMH O0BEKTa, HA KOTOPBIA BO3JCHCTBYET
UCTIOJIHUTENb — OpraHu3Ma 4enoBeka. 1o ecTb 3()(hEeKTUBHOCTH JICYEHUS] BO MHOTOM OYZET 3aBHCETh He
TOJILKO OT MPAaBUJIBHOM JIMArHOCTUKH 3a00JIEBaHUs M BBIOOPA COOTBETCTBYIOIETO METOJIA JICUCHHUST BPAUOM,
HO M TOYHOCTH M CUCTEMATHYHOCTH JIEMCTBUI MAllMEHTa MO WMCIOJHEHHUIO ero yKa3zaHWi. J[omoNMHUTEenhHO
HEOOXOIMMO YYUTHIBATh HANIPABICHHOCTh ACATEIBHOCTH YUPEKICHNUS, OKAa3bIBAIOIIET0 MEINIIMHCKUE YCITy-
I'l, HA JOCTIKEHHE TT0JIE3HOTO 3 deKTa OT HUX, yUUTHIBast TEXHUIECKHE U MPOeCCHOHANBHBIE BO3MOXKHO-
CTH COBPEMEHHON MEIUIIUHBI.

Tem He MeHee 3TOT MPU3HAK HEAOIMYCTHMO TPAKTOBATH CIMIIKOM PACIIMPUTENBHO, IIOCKOIBbKY HEMOo-
CPEACTBEHHBIM 00BEKTOM JIF00OH MEAWIUHCKON MaHMIYJISIIKK SBISIETCS 310POBbE MALMEHTa KaK HEOThEM-
JeMoe ¥ 0co00 BaxkHOe JijIst Hero Osiaro. OCHOBHOM HENBbI0 MEJMIIMHCKON MTOMOIIH, KOTOPAast U SIBISIETCS CO-
JepKaHueM METUIIMHCKOW YCITYTH KaK TaKOBOW, BBICTYyIAET JiedeHue narueHTa. OHO JOJKHO MPOBOJUTHCS
LIEJICHANPABIICHHO U KauYeCTBEHHO, C YYE€TOM COCTOSIHMS MMalMeHTa, IPOTUBOIOKA3aHUMH, C UCIIOIb30BAHUEM
COBPEMEHHBIX JIOCTIKCHUI HAYKW, TEXHUKUA W MEIUIHMHBL [103TOMYy 00BEeKTUBHAS BO3MOXKHOCTH JIOCTHIKE-
HUSl pe3ysibTaTa BCE-TAKH JIOJDKHA YUUTHIBATBCS IMPH OMNPEJCTICHHH MEIUIUHCKON yCIyTH, Kak O0beKTa
IpaXJaHCKUX IPaB, TAK KaK 3TO BO MHOI'OM MOXKET MOBJIMATH Ha TPAMOTHYIO KBAJTU(HUKALINMIO OTBETCTBEHHO-
CTH Bpayeil B ciiydae HEHaIJISKAIIEro UCIIOTHEHUS] UMH CBOMX 00sI3aTEIbCTB.

B-mrecTsix, mpeacTaBisieTcsl, 4TO MEJAUIUHCKAsT yCIyra 00alaeT MMYyIIeCTBEHHBIM XapaKTepoM, U, CO-
OTBETCTBEHHO, IOJICKUT OILIaTe CO CTOPOHBI 3aKa3uuKa. LleHa Ha ycinyru B cdepe 3ApaBOOXpaHEHHS CKIla-
JBIBACTCS U3 3aTpaT MCIOJIHUTEIS, CBA3aHHBIX C MX OKa3aHWEM, M BO3HAarpaxxaeHus emy. Bo3me3nHbIMU OT-
HOIIICHUSI Bpaya M TaIllMeHTa 0 JOTOBOPY O MEIUIIUHCKOM OOCITY>KUBAHHU SIBIISIOTCSI HE3aBUCHMO OT TOTO,
KTO SIBJISIETCSI ICTOYHUKOM (DMHAHCUPOBAHUS CJCIIKM — TAIMEHT MM TPEThE JIUIIO, SIBIISIONICECs I1aTellb-
LIMKOM.

B-cenbMBIX, METUIIMHCKAS yCIyTra OTIMYaeTCS WHIUBHYaIbHBIM XapakTepoM. MeIuIMHCKHE YCITYTH,
XOThb M HE BCerja 00afjafoT XapakTepoM YHHUKAIBHOCTH, OJTHAKO MX OKa3aHWE BCETJa COMPOBOXKIAETCS MPO-
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LIECCOM B3aMMOJICHCTBUS Bpada C MAlMEHTOM, C MPHUCYIIUMH TOJBKO €ro OpraHu3My ocoOeHHOCTsMHu. B
YCIIOBUAX OKa3aHHS MEIUIMHCKOM TOMOIM IBYM Pa3HbIM IallMEHTaM IIPH OAWHAKOBOM CUMIITOMATHKE Bpay
JOJDKEH YUYUTBIBATh HE TOJIBKO MX COCTOSIHHSA, KOTOpPBIE Ha MEPBBIN B3IV MOTYT OBITH CXOJHBIMH, HO U 00-
CTOSITENILCTBA, MPEIIISCTBYIOMINE 32a00JICBaHNIO0 WM YCYT'YOUBIINE €r0, HATMYUE JPYTUX XPOHUYECKUX 3a-
0oJieBaHMiA, TPOBOLMPYIOIIMX PELUINB U MEIIAIOIINX ONIEPATUBHOMY JICUEHHIO, BOSMOKHOCTh IIPOSIBICHUS
WHAWBUAYaIbHBIX aJUIEPTUUECKUX peakiuuid u MH. 1p. IIpencrasisiercs, 9T0 TOIBKO MHAMBUIYAJIBHBIN MOJ-
XOJ MOJKET CTaTh 3aJ0IOM MOJIOKHUTEIBHOr0 3P (PEeKTa OT MEAUIUHCKHUX YCIYT, YTO TOJHKHO SBISATHCS LENTbIO
KaK JUIs TallMeHTa, TaK 1 JJIs Bpaya.

B-BOoCbMBIX, MEANIMHCKAsA YCIIyra JOJDKHA OTJIMYATHCS 000POTOCIIOCOOHOCTBIO, TO €CTh HE JOJDKHA
HOCUTb 3aIpEILCHHbIN XapaKkTep U NPOTUBOPEUUTh OCHOBAM HPaBCTBEHHOCTH U IpaBomnopsiaka. HezomycTu-
MBIMH [IPH OKa3aHUM METUIIMHCKUX YCIIYT ABJSIOTCSA NMPUHYANUTEIBHOE JCUCHHE, UCTIONIb30BaHKE MIPH Jieue-
HUM 3allpeleHHBIX MPenapaToB, 3BTaHA3Msl, HE3aKOHHAs cTepuin3auus u T. A. K coxaneHuto, B ycIoBHAX
HapacTaoLIel B OTAEIbHBIX chepax KOMMEPUYECKOTO BpaueBaHHUsI KOHKYPEHIIUU OTCTYIIJICHUE OT OTAENbHBIX
NEeHCTBYIOUINX HOPM cerofHs He peakocTs. [IpuBeneM koHkpeTHbIN mpuMep. Cornacho 1. 5 cr. 146 Konek-
ca 0 3[J0pOBbE HapOJa «IPH HCIOIb30BAHUHM BCTIOMOTATENBHBIX PEMPOAYKTUBHBIX METOAOB M TEXHOJIOTHIH
BbIOOp moja Oynymiero peGeHKa He JOIMYCKAeTCs, 38 HCKIIOUEHHEM CIIydaeB BO3MOXKHOCTH HacjelOBaHUs
3a00JIeBaHU, CBS3aHHBIX C MoJoM» [2]. OmHako Bce 0€3 MCKITIOUYEHUs KIMHUKH B cpepe pernpoayKTHBHOM
MEJUIUHBI CETOAHS MPEIOCTABISIOT CBOMM 3aKa3dMKaM TakKyl0 BO3MOXKHOCTb. Ha Ham B3risim, momoOHBIE
JIOTOBOPBI CJIEAYET MPU3HABATh IOPUINYECKU MOPOYHBIMH, HE COOTBETCTBYIOIIMMH TPEOOBAaHUSM ACHCTBY-
IOLIEr0 3aKOHO/AATENbCTBA.

CrnenyeT OTMETUTh M TakoW NMPHU3HAK METUIIMHCKON YCIYTH Kak TO, YTO MpPOIECC €€ OKa3aHMs 4acTo
COTIPSDKEH C HapyIIeHNEeM «CYBEPEHHTETa MOTpeOuTeNs (MalueHTa)y, T/e TOCIeIHNN He CIIOCOOCH OICHU-
BaTh XapaKTep U 00beM MEIUIMHCKON ITOMOILM, B KOTOPOW OH HY)KJA€TCsl, a 3HAYMUT, ONPENeNIATh COACpKa-
HUE TOBEICHUS UCIIOJIHUTENS 10 ToroBopy. B 3ToM, Kak coBepuienHo BepHo otmeuaeT C.B. Harophas, Bu-
JUTCSL ee pUCKOBBIN xapaktep [12; 32]. [TauueHT, KOTOpBI oOpamaeTcs B MEAUIMHCKOE YUPEKICHUE, HYXK-
JlaeTCsl B BOCCTAHOBJICHHUHU 370POBbs. B OONBIIMHCTBE ClydaeB, ONMUCHIBAsI CUMITOMBI 3a00JI€BaHUs, OH HE
nMeeT NPoPecCHOHANLHON M HHOW BO3MOXKHOCTH OTIPEIEITUTh HEOOXOUMOCTD MPOXOKIACHUS TEX MU HHBIX
MEIUIIMHCKUX MaHumyysnuid. HemoOpocoBECTHBIN MOAXOM YCIyroiartelis B JTaHHOM Cily4ae, OCOOCHHO B
OTHOUICHUSX 10 OKA3aHHUIO IUIaTHBIX MEIULUHCKUX YCIYT, YpeBaT 3710yNOTPEONICHISIMU B BHIE HA3HAUCHHS
MHOT'OYHCIIEHHBIX U JIOPOTOCTOSIINX MEPONPHITHII 110 AMATHOCTUKE U JICYEHHUIO, IIPU OTCYTCTBUU HEO00XO-
JMMOCTH UX TIPOXOXKJICHHS. DTO MOXKET MPUBECTHU K JIOTIOJIHUTEIBHBIM ¥ HEHYXXKHBIM 3aTpaTaM JUIsl MalfieH-
Ta, a 3HAYUT — HApYLIEHHUIO €ro IpaBa Ha KauyeCTBEHHOE MeAULMHCKoe o0cmyxuBanue. [lono6Hoe nonosxe-
HHUE MOXXET BbI3BaTh HEONAronpHsATHBIA NCXOJ [UIS MAlMEeHTa U B T€X ClIydyasx, KOrja eMy Ha3zHayaroTcs J10-
porocTosiiye mpenaparbl Npo(UIaKTHIECKOTO HA3HAUEHWS MPOW3BOIUTENS, TMPEJCTABUTENIEM KOTOPOTO
SIBIISIETCSI CaM MEIUIIUHCKUN paOOTHUK-IUCTPUOBIOTOP. U XOTS JesITeNbHOCTh MEMIIMHCKIX PAOOTHUKOB 110
MIPOABMKECHHUIO JICKAPCTBEHHBIX CPEICTB M M3AENUNA MEIMIMHCKOTO HAa3HAYCHUS! CBOMM MAlMEHTaM 3aIpe-
LIEHA, T0JO0HBIE HAPYILIEHUS — HE PEAKOCTb.

U, nakonen, cnexyer cornacuthest ¢ C.B. HaropHoii 1 B TOM, 4TO METUIIMHCKAS YCIIyTa KaKk 00BEKT 00-
JaiaeT TaKkKe aleaTOPHBIM (PUCKOBBIM) XapakTepoM ISl MAalMeHTa, KOTOPbI NMPUHUMAeT Ha ceds OTBeT-
CTBEHHOCTh 32 BEPOSITHOCTH HEBO3MOXXHOCTH UCIIOJIHEHUS JoroBopa [12; 33]. DToT nmpu3HaK sIBHO Mmpociie-
YKUBAETCS B COJIEPKAaHUHM HOPM, PETJIAMEHTHUPYIOLINX OTHOIIEHHS 10 BO3ME3HOMY OKa3aHMIO YCIyT Tpax-
JTaHCKUM 3aKkoHojaTtenscTBoM PecryOmmkm Kazaxcran (ct. 685 I'K PK). OnHako HE0OX0IUMO y4HUTHIBATH,
YTO JaXKe eClIM 32 MEIULIMHCKOW MOMOIIBbIO O0palaeTcsi HauueHT, CTpajalolini Hen3IeYMMbIM 3a00JIeBaHuU-
€M WU TIPU HAJIUYWU TIATOJIOTHH B 3aITyIIEHHON (opMe, YTO NMPENSITCTBYET MOJHOMY BOCCTAHOBIICHHIO H
MIPOBEJICHHUIO JICYEOHBIX W JTUArHOCTHYECKUX MEPONpPUATHH, BOBHHKHOBEHHE PHCKA HEHCIOTHEHHs 00s3a-
TENbCTBA JIOJDKHO OBITH O0YCIOBIEHO MCKIIOUUTENBHO TSDKECTBIO €0 COCTOSHUSI MIIM CJIOXKHOCTBIO MEIH-
LUHCKUX MEPOIPHUATHIA, a HE OTCYTCTBHEM 3HAHWH W HABBHIKOB Yy Bpaua. YUMTHIBAas BaKHOE MPAKTHYECKOE
3HAYEHHE PACCMATPUBAEMBIX OTHOLICHH, aJI€aTOPHOMY XapaKkTepy MEAUIMHCKON YCIyTH JOJKHO yIENSITh-
sl IpUCTAIbHOE BHUMaHKE Kak NMpH (OPMHUPOBAHUM YCJIOBHH JOTOBOpa 00 OKa3aHWM MEAMLMHCKHX YCIYT,
TaK ¥ MPH PACCMOTPEHHUHU CIIOPOB 00 OTBETCTBEHHOCTH MEIUIIMHCKUX PaOOTHHUKOB Mepe/] MalueHTaMH.

Bwi600b1

TTogBoast UTOT UCCIIEMOBAHUS, CIEAYET OTMETHTD, UYTO CIOXKHBIIASICS CUTyalus B cdepe 3apaBooxpa-
HEHUS JieTlaeT He0OXOJUMBIM U BOCTPeOOBAaHHBIM M3y4YEHHE METUIIMHCKOW yCIYTH Kak OOBEKTa, BBICTYIIA-
FOIIETO 3a4acTyl0 B Ka4eCTBE TOBapa, MMEHHO C IMO3UIMHI €€ TpaKJaHCKO-TIpaBOBOM mpupojibl. Takoi noj-
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X0 TIO3BOJIUT CO3/1aTh JEHCTBEHHYIO CUCTEMY PEryJMpOBAaHUS OTHOIIECHHUH B chepe METUIIMHCKOTO 00CTy-
XKUBAHUS, KOTOPasi, YUUTHIBasl €€ CYLIHOCTHbIE OCOOCHHOCTH, CMOXET oOeclieunBaTh MPAaBO MAlMEHTa Ha
KBAJIM(QULNPOBAHHYIO MEAUIMHCKYIO IOMOIIb U PEalbHYI0 3aIlUTy IPaXKAaHCKO-TIPAaBOBBIMH CIIOCO0aMHU B
ClIydae ero HapyuleHHUs.

MenumHCeKy o yeiayry, UCX0sl U3 €€ OOBEKTHBIX NPU3HAKOB, MOXKHO ONPENeNINTh KaK KOMIUIEKC IpO-
(eccroHaNbHBIX ACHCTBUH MEIUIMHCKAX PaOOTHUKOB, KOTOPbIE HOCAT HMYILECTBEHHBIH XapakTep H
HaTpaBJICHbl Ha JOCTIKEHUE MOJIE3HOTO 3P QeKTa OT JeUeHHUs], AMATHOCTUKHU, TPOPUIAKTUKY HIIH peaduiu-
TalUy 10 OTHOIIECHUIO K KOHKPETHOMY MaIlMEHTY, C LI€JbI0 BOCCTAHOBICHUS WM YIYUIIEHUS COCTOSIHUS €r0
30POBbS, UCXOJSl U3 €r0 MHIUBHUIYAIbHBIX 0COOEHHOCTEH, a TaKXKe BO3MOKHOCTEH COBPEMEHHOM MEIULIU-
HBI.

Jns yctpaHeHHs co3/aBIICHCS HOPMAaTHBHOW HEOIPEJeCHHOCTH B cdepe OKazaHUsl KOCMETOJIOTHYe-
CKHX YCJIYT, IIOBBIIIEHNsI OTBETCTBEHHOCTH KOCMETOJIOTHYECKUX KIMHHUK M YaCTHONPAKTUKYIOIMINX YCIyro-
narenel B cepe KpacoThl M MIPEKpAICHHUs IPaBOBOTO Oecripenena ¢ X CTOPOHBI, CUUTaeM HEOOXOIUMBIM
Ha 3aKOHOJaTEeJIbHOM YPOBHE YCTAHOBMUTH NEPEUYEHb MPOLEAYP, KOTOPHIE OTHOCATCS K KOCMETOJIOTHUECKUM
MEIUIMHCKUM yciyraM. [IpakTuueckoe 3HaUeHHE TaKOM KOHKPETU3AllMU 3aKIJII0YaeTcs B BO3MOKHOCTHU Ioc-
yAapcTBa MpsiMO KOHTPOJIMPOBAThH MPOLECC MX OKa3aHWUs, a, 3HAYMT, oOecreynBaTh KauecTBO M Oe3omac-
HOCTB JUTSI TOTEHIUANBHOTO TIOTPEOUTEIS.

YuuTeiBas CIOXHOCTh MEAULIMHCKUX YCIYT, a TaKXe NPEIONPEACICHHbINA TPUPOIAOH IMOTEHIUAIbHBIN
PHCK, B YCIOBHAX, KOT/Ia UX OKa3aHHE CONIPOBOKIACTCS OTPOMHBIMH 3aTpaTaMH I MAUEHTa, IOPUINIECKH
obecrniedeHHass BO3MOXKHOCTh OTUIAYMBATH ITOJIOKHUTENBHBIN 3(PPEeKT OT HUX TONBKO U, €CIIA TaKkoh 3pdexT
HACTYIWJI, TIO3BOJIUT €My OBITh YBEPEHHBIM B TOM, YTO MEIUIMHCKUE PAOOTHHUKH OyIyT 3aMHTEPECOBAHBI B
KaueCTBEHHOM OKa3aHWH MEIUIMHCKOW MOMOIIN. B ciydasx oka3zaHWs YHUKAQJIBHBIX, CIIOKHBIX, KOMIIIEKC-
HBIX MEIUIMHCKUX YCIYT UX CTOMMOCTh JOJKHA YUUTHIBAaTh LIEHY COOCTBEHHO 33 CaMH YCIIYTH U JONOJIHU-
TeJIbHOE BO3HArpa)kJIeHUE 3a MOJIOKUTENIbHBIM UCXO/I, YIOBIETBOPAIONINI MOTPEOUTENTECKOMY HHTEPECY Ta-
nuenTta. VMIMeHHO 3akiodeHue I0roBopa 00 OKa3zaHMW MEAWIMHCKHX YCIYT KaK CHENKH C OTJIaraTelbHBIM
YCIIOBHEM O OTOJIHUTEIBHOM OIUIATE JKEJIAEMBIX IOCTEICTBHHA MOXKET O0ECHEeYUTh MAaleHTy NpaBO Ha
CIPaBEUIMBYIO OIJIATy MEIUIIMHCKUX YCIYI U TOBBICUTH KayecTBO MEIUIIMHCKOW MOMOIIM B OTAEIBHBIX
cdepax ee okazaHusl.

IIpencraBnsercs, 4TO HOPMBI AEHCTBYIOIIETO 3aKOHOATENIBCTBA, HAIIPABICHHBIE HA MTOy4YEHUE Mal-
€HTOM KaK MOTpeOUTeNeM MEIUIMHCKUX YCIyr MHQOpMAINK, NPU3BaHbI 3alUILATh €ro OT 3JI0yHoTpebdie-
Hul B 3TOH cepe. [IpegocTarieHne MONHBIX U JOCTOBEPHBIX CBEICHUM, HA HAIIl B3I, CIIOCOOCTBYET CY-
LIECTBEHHOMY CHIKEHHIO PHCKa HapyILIEHHs CyBEpPEHUTETa NMOTPeOMTEINsT MEAULMHCKUX YCIyT, obecnedn-
BaeT eMy CBOOOIy BbIOOpa, YPaBHUBAET €r0, HAa CKOJIBKO 3TO BO3MOJXKHO, € yciayroaareneM. | aBHas 3agaua
TOCYJIapCTBa B 3THX YCIOBHSAX — O00ECIIEUHUTh PeaTn3alfio MpaBa MalueHTa Ha HHQOPMAIIHIO NTPY OKa3aHUU
MEIUIMHCKUX YCIIYT ITyTeM IPUMEHEHHs pealIbHbIX Mep OTBETCTBEHHOCTH B CIy4asiX €ro HapyUIeHMUs.

Bce 0000mieHHble HAMH B MCCIIEIOBAHWU IPU3HAKKA NPHUCYIIHM MEAMLMHCKON yCIyre Kak OObEeKTy
IPaXJaHCKUX TPaB, OTPAXKAIOT CYLIHOCTb 003aTEJIbCTBA, BOZHUKAIOIIETO B CBA3U C €€ OKa3aHHEM, U JI0JDK-
HBI YYUTBIBATHCSA MPH (POPMUPOBAHUN YCIOBHUS O TPEIMETE JOTOBOPA, MOCKOJIBKY BO MHOTOM BIIMSIIOT Ha
JOCTHKEHHE LIEJIN TIPU €70 UCITOJITHEHUH.
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M.IO. [IpyanukoBa

MeanunHaJBIK KbI3MET KOPCeTY a3aMaTThIK-KYKBIKTBIK CAHAT peTiHae

JlaMbIFaH MEMJICKETTIH HETI3ri MIHAETI — YITTHIH JIEHCAyJBIFbIH CaKTay jKOHE KalblHA KENTipy YIIiH
JKarail xkacay apKbUIbI OHbI cakTay. byrinri Tanna Kasakcrania MeIMIMHAIBIK KbI3MET KOPCETY CallachbIHAA-
FBI KapbIM-KaTBIHACTApABI SJIEMAIK CTAHIAPTTAPJBIH Y3/IK ASCTYpJiepi OOMBIHIIA peTTeyAiH KOMaKThl Heri3i
KaJIaHJIbI, a3aMaTTapbIH Carajbl MeIUINHAIBIK KOMEK aly KYKBIFBIH KAMTAaMachl3 €Ty YIIiH KeIl XKYMbICTap
aTKapbUIABl. Aaiiia, MeIUIMHAIBIK KBI3METTEp HaphIFBIH PETTEY IiH 3aHHAMAaJbIK 0a3achIHBIH CAJIBICTHIPMAa-
JIBI TYpJI XKETUITeH IIriHe KapaMacTaH, KbI3MET KopCeTyre KaThICThI TyBIHAANTHIH KaThIHACTAPIbI a3aMaTThIK-
KYKBIKTBIK peTTeyne oii e Oojca Keibip eKiyIIThUIBIK OaiKaimaasl. 3epTTEydiH MaKcaThl — a3aMaTThIK-
KYKBIKTBIK OOBEKTICI peTiHe MEANIMHAIBIK KbI3METTIH KYKBIKTHIK TAOMFATHIH Tangay. ABTOp OHBIH KepHe-
KTi €peKLICTIKTEePiH KapacThIPaabl )KOHE MOHIH aHBIKTAMTBIH HETi3T1 KYKBIKTBIK Oerinepi TYKbIpbIMIaiIbl,
OJIapABbIH MaHbI3bUIBIFBIH HeTi3/ell. MeANIHHABIK KbI3MET KOPCETY LIAPTHIHBIH MOHIH KabINTACTHIPYAa
MEIUIIMHAIBIK KBI3METTIH OOBEKTIIK epeKIICTIKTepiHiH MaHbI3IbUIBIFbIHA EPEKIe HA3ap ayJapbuiraH. Me-
JULIHAIBIK KBI3METTIH TaOWFAaTBIH a3aMaTTHIK-KYKBIKTBIK CaHAT PETIHIE 3epTTey aBTOPFa KOJIAAHBICTAFrbl
HOpMaJIapJIbIH THIMIUINH Oaranayra, OipkaTap KYKBIKTBIK Macelenepli KOpBITBIHABLIAyFa, COHAAil-aK Ky-
KBIK KOJIZaHy MPaKTUKAChl YIIiH OJApAbIH PYKCATHIHBIH ©3€KTUIINH Heri3neyre MyMKiHIik Oepai. Makanazia
ABTOP 3EPTTEreH MAceeliep JCHCAYIIBIK CaKTay Typaybl 3aHHAMAaHbI KETUIIPY JKOHE KbI3MET KOpCeTy Typa-
JIBI IIAPTTAP.IBI PETTEHTIH a3aMaTTHIK 3aHHAMAHBI YHEMI )KaHApTY MAPTTapBIHIA 63€KTi OOJBIT TaObLIAIbL.

Kinm co30ep: neHcaymbIK cakTay, IEHCAYIBIK, OOBEKT, KbI3MET, MEAUIIMHAIBIK KBI3MET, MiHICTTEME, IIapT,
MAIKEHT, KbI3MET KOPCETYIIIi.

M.Yu. Prudnikova

Medical service as a civil law category

The main focus of a developed state is to protect the health of the nation by providing the conditions for its
maintenance and restoration. Currently, Kazakhstan has laid an impressive foundation for regulating relations
in the field of medical care in the best traditions of world standards; much has been done to ensure the right of
citizens to receive quality medical care. However, despite the relative formation of the legal framework for
regulating the medical services market, there is still some uncertainty in the civil law regulation of relations
that develops regarding the provision of such services. The purpose of the study is to analyze the legal nature
of medical services as an object of civil rights. The author considers the specific features, summarizes the
main legal features that determine its essence and substantiates their significance. Special attention is paid to
the importance of the object features of medical services in the formation of the subject of the contract for the
provision of medical services. The study of the nature of medical services as a civil legal category allowed the
author to assess the effectiveness of the current norms, summarize a number of legal problems, and justify the
relevance of their resolution for the practice of law enforcement. The issues investigated by the author in the
article seem relevant in the context of the modernization of healthcare legislation and the constant updating of
civil legislation regulating service contracts.

Keywords: healthcare, health, object, service, medical service, obligation, contract, patient, service provider.
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CpaBHHTEILHO-NIPABOBOI AHAJIN3 HEKOTOPBIX MOJI0KeHHIl 3aKOHOAATEeIbCTBA
Pecny6ankn Kaszaxcran n YkpauHbl 00 yCbIHOBJIeHUH (YA04YepeHNH) pedeHKa

B pamkax HacTOSsIIEro HCCIEZOBAHHMS PACCMOTPEHBI HEKOTOPHIE OCOOEHHOCTH HMHCTHUTYTAa YCHIHOBJICHHUS
(ymouepenms) pebenka B Pecrryommke Kazaxcran n Ykpaune. ABTOPEI IIOJIBEPTaloT aHAIH3Y JIETAIBHOE I10-
HSTHE «YCHIHOBJIEHHE»; COCTaB JIMII, yIaCTBYIOIINX B Aeie 00 YCHIHOBJICHHH (yI04epeHHn) pedeHKa B rpak-
JTAHCKOM CYAOIPOU3BOACTBE. V3ydeHBl BONPOCH O JIUIAX, KOTOPBIE MOUICKAT YCHIHOBIICHUIO, H JIUIAX, KO-
TOpBIE MOTYT BBICTYIATh B KaueCTBE YCHIHOBUTEJEH, COTJIACHO 3aKOHOAATENBCTBY KaXXIOTO W3 TOCYHApPCTB.
YaeneHo BHUMaHHE Pa3IMYHBIM HAyYHBIM BO33PEHHAM, HMCIOLNINMCS B JOKTPUHAIBHBIX UCTOUYHUKAX, OTHO-
CHUTENBHO Je(UHUINH «yCHIHOBIICHHEY». ABTOPaMHU CTaTbu OOpaIeHO BHUMAaHHE HA TO, YTO, MO HEKOTOPBIM
CXOKUM IOJIOXKEHUSAM PacCMaTpPUBAEMOI0 MHCTUTYTA, BCE XK€ MMEIOTCS OIpECICHHbIC pa3jinuus HOPM Ka-
3aXCTAHCKOT'O U YKPAaWHCKOIO 3aKOoHojaTenbcTBa. [IpoBeseH aHanu3 MpaBOBBIX HOPM, PETJIAMEHTHPYIOIIUX
HOPSIOK PAcCMOTPEHHUs 1ed 00 YCHIHOBIICHHH (ynodepeHun) pebeHka B cymax PecmyOmmku Kazaxcran u
VYkpauHbsl. MeTO0JI0rNYECKyI0 OCHOBY JaHHOW HAay4YHOH pabOTHI COCTABUIIM THATEKTHICCKHH, CHCTEMHBIH,
CPaBHHUTEIHHO-TIPABOBOM, HOPMATUBHBIA M MHBIE METOBI O3HAHHA. B3sATH BO BHIMaHHWE HOPMBI OCHOBHBIX
MEXIYHAPOIHO-TIPABOBBIX aKTOB, PErTIAMEHTHUPYIOIIUX JAaHHYIO cepy OTHOIIEHHH. B cTaThe Tarke mccie-
JIOBaH BOIPOC O BO3MOXKHOCTH CHIKEHHS 10-1eTHero Bo3pacta peOeHKa, IMOAJIEKANIET0 YCHIHOBICHUIO B
Pecnybnuke KazaxcTaH, U1 NOTydeHHS €ro COTJIaCHs Ha yCHIHOBJICHUE.

Kniouesvie cnosa: ycbiHOBIICHHE (ynouepeHne) pedeHKa, mpaBa peOCHKa, YCHIHOBHUTEIb, YCHIHOBICHHBIM, 3a-
KOHOJIATENhCTBO 00 YCHIHOBIEHUH (YI0YEPEHHH), TPAXKIAHCKHE Jiesia 00 YChIHOBIIEHUH (yI0YepeHun) peGeH-
ka, Pecnyonuka Kaszaxcran, YkpauHa.

Beeoenue

B Hacrosimee Bpemsi B JIIOOOM COBPEMEHHOM IHMBWIJIM30BAHHOM TOCYJApCTBE CEMbsI ONPECTICHHO
HaXOJUTCS MO 3alIUTON camoro rocynapctsa. OOIIeCTBO, B IIEJIOM, U TOCYJIapCTBa, B YaCTHOCTH, OOBEIH-
HSIIOTCS OAHOM 00I11el 1IeNbI0 — CO37aTh YCIOBHUS U IIPABOBYIO OCHOBY TaKMM 00pa3oM, 4TOOBI CeMbU ObLTH
MPOYHBIMH, TOTHOCOCTABHBIMHU, 0J1arOMOMYYHBIMU 1 MaTEPHAIbHO CTAOUITBHBIMH.

Jannas 1mienp 00yciioBiieHa H3HAYAIBHBIM MpeTHA3HAUEHHEM HHCTUTYTa CeMbH B obmectBe. CaMu Ka-
TErOPUH «OOILECTBO», KCOLUYM» H «CEMbsD», O€3yCIOBHO, UMEIOT SIBHYIO B3aMMOCBA3b. B HacTosmee BpeMs
WHCTUTYT CEMBbH SBISIETCS OJHUM M3 OCHOBHBIX MHCTUTYTOB COBPEMEHHOI'O OOILIECTBa, KOTOPBIH JETAIbHO
HCCIIE/IOBAH KaK KJIACCHMKAMH, TaK M COBPEMEHHBIMHU TPEJICTABUTENISIMU Hayku 00 obmiectBe. Tak, I'. Cren-
cep yCMOTpeJl B MHCTUTYTaX CEMEWHOIo MpaBa OpraHu3alry, IpeIHa3HaueHHbIE U1l COTPYIHUYECTBA U 00-
pa3oBaHHbBIE JUIS TOTO, YTOOBI OBIIIM JOCTUTHYTHI LIS HHANBUAOB, KOTOPbIE 0ECCO3HATENBHO BO3ACHCTBYIOT
Ha ypOBeHb 00IIeCTBEHHOTO OarococTosiHus: «CaMoe BEICOKOE YCTPOWCTBO CEMbH JIOCTUTAETCS TOT/a, KO-
IJ1a CYIIECTBYET TAKOE COTTIaCOBAaHNE MHTEPECOB OOIIECTBA M €ro uieHoBy [ 1; 299].

T. IlapcoHC BUAMT CEMBIO KaK «XOPOIIO OPraHW30BaHHYIO U WHTETPUPOBAHHYIO TPYIINY, KOJJIEKTUB B
COITMAITLHOM TMOJICHCTEME W OJJHOBPEMEHHO UHCTUTYT, 3JIEeMEHT HOPMATHBHOM CTPYKTYPBI KYJIBTYpHOUH MOJ-
CHCTEMBI, BBITOJHSIONINI HHTEIPATUBHYO (QYHKIIHIO B COLMATBHOM mocuctemey [2; 731].

Ceroans m0060€e rocy1apcTBO, SBISISICH TOJHONPAaBHBIM YWIEHOM MHUPOBOTO cooOImIecTBa, Oy 1ydd OJHO-
BPEMEHHO NPaBOBbIM M LIMBUJIN30BAHHBIM, [IPH OIPEEICHUH PUOPUTETHBIX 3aa4 CBOCH MOJIUTHUKHU, MaK-
CHUMAaJIbHO TIOMYJISIPU3UPYET IEHHOCTH CEeMbH M JAeTel B oOmectBe. Onupasch Ha OOIIENpH3HAHHYIO 0azy
HOPMAaTHBHO-TIPABOBBIX aKTOB MEKIYHAPOJHOTO XapakTepa, MPHUHUMAIOTCS BCEBO3MOXKHBIE MepHhI, HAIllpaB-
JICHHbIE Ha YKpEIJICHWE WHCTUTYTa CEMbM M 3alUTY MpaB AeTel, Kak CyObEKTOB, MMEIOLINX OCOOCHHBIN
craryc B oomecTtBe. COOTBETCTBEHHO, JUTS 3allIUTHI U OXPAHBI MTPaB U 3aKOHHBIX HHTEPECOB TAKUX CYOHEKTOB

* ABrop-koppecnonaent. E-mail: aliyevalyuda@inbox.ru
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B 3aKOHOJIATEILCTBE MPEIYCMOTPEHBI OCOOBIC MPABOBbIE Mpeanucanus. Ueprnas UCTOKH CO BpEMEH APEBHUX
MIPENKOB, UII COBPEMEHHOTO OOIIeCTBa M CErOAHS 0c000 aKTyalleH BOIPOC 00 YCTPOMCTBE B CEMBH TEX Jie-
Tei, KTO BOJICIO CyAbOBI M TI0 HE3aBUCSIINM OT HHUX MPHUYWHAM OCTAaJICS Ha KU3HEHHOM MYyTH 0e3 MOKpPOBH-
TENHCTBA CBOMX KPOBHBIX POJIUTEICH.

Hemenrauii ka3axcTaHCKHHA 3aKOHOAATEh MPEIyCMaTpUBaeT HECKOJIBKO aJbTEPHATHBHBIX BapHUaHTOB
ycTpotictBa pebenka B cembio. Tak, Komekc «O Opake (cympyXKecTBe) U ceMbe» B CT. 116 mpemycMmarpruBaet
creaylomee: «3amyUTa MpaB U WHTEPECOB AETEH-CHUPOT, JeTeH, OCTaBIIMXCS Oe3 MONeYeHHs POAMTEINIEH,
OCYIIECTBIISCTCS IYTEM TIepe/ladui UX Ha BOCIIMTAHUE B CEMbIO (YCHIHOBJICHHUE, OMEKY WU MOMEYUTEILCTBO,
MaTpoOHAT, MPHUEMHAsI CEMBS), a TIPH OTCYTCTBUHU TaKOW BOZMOXKHOCTH — B OPT'aHM3AIIMN BCEX THIIOB IS Jie-
TeH-CUPOT, JeTel, OcTaBIINXCs Oe3 moneueHus poaurenei» [3]. Pasymeercs, OyaeT HEKOPPEKTHO KAKMM-TO
00pa3oM yMaisTh 3HAYMMOCTH BCEX MPEAYyCMOTPEHHBIX 3aKOHOM CIOCOOOB YCTPOWCTBA AETEH Ha BOCIHTA-
HUE B CEMbH, HO BCE K€ HAJO MPHU3HATh, YTO YCHIHOBIEHUIO OT/JaHA MPHOPHUTETHas poib. [ymaercs, 9to
WMEHHO IO 3TOW MPUYMHE PacCMaTPUBAEMBIM MHCTUTYT BO3TJIABIAET YKa3aHHBIM NepedeHb. Y CHIHOBJIECHUE
MPEACTABISICTCS CIIOXKHBIM ITPABOBBIM MHCTUTYTOM, MIPU KOTOPOM, 1O MHEHHUIO .M. ApyTIOHSH, «IIpOUCXO-
JUT FOPUANYECKOE 3aKPEIUICHUE OTHOIICHU, KOTJa YChIHOBJICHHBIA B CBOMX IpaBaX M 00S3aHHOCTSX MPH-
paBHUBAETCSI K KPOBHOMY pe0CHKY M YCHIHOBHTEIH IPUHUMAIOT Ha ce0sl pOIUTEIbCKHE TIpaBa M 00sS3aHHO-
ctu» [4; 18].

Camoii riIaBHOM M TIEPBOCTENEHHOM €TI0, KOTOPYIO MPECeayeT HHCTUTYT yCHIHOBJICHHS (yaouepe-
HUS), SIBJSIETCS 3aIlMTa TIPaB U MHTEPECOB YCHIHOBIEHHOTO pebeHKa. IMEHHO 1M03TOMY, MPAaBUIBHO CHIETaH-
HBII BRIOOD YCBIHOBUTEIS, a TAK)KE CEMBbH, B KOTOPOI Ha BOCIIUTaHWHU OYAET HAXOAUTHCSA PEOSHOK, SBISETCS
3aJI0TOM JIOCTIDKEHHsI TOMH caMOW LIeJH M Kak pe3yNbTaT peajln30BaHHAs 3allluTa MpaB U MHTEPECOB HECO-
BEPIICHHOJETHUX YYACTHUKOB ITHX IIETIETHIBHBIX)» MPAaBOOTHOIIICHHH.

Mamepuanvt u memoost

B crarbhe ucnosbp30BaHbl 00IIME U YaCTHOHAYYHBIC METObI TO3HAHMSI, I03BOJIUBIINE OOBEKTHBHO PO-
AHAJIM3UPOBATH 1IEJIb MCCIICIOBAHMS. Y UUThIBas CIICHU(UKY TEMBbI, IIeJeH U 3aJla4 UCCIICIOBaHMS, ObLIT HC-
MOJIb30BaH JTUATICKTHUYECKUI METOJ], KOTOPBIN MOMOT BBISIBUTH METOJIOJOTMUYECKHE OCHOBBI HCCIIECIOBAHUS U
YTOYHUTH CYITHOCTh AaHAJTU3UPYEMBIX KOHIICIIIIHI.

Jl1st BBISICHEHUST OCHOBHBIX MTPOOJIEM, BO3HUKAIONIUX NIPU PACCMOTPSHHUH U Pa3pelICHUH T'PaXKIaHCKUX
nen 00 ycerHOBNIeHHH (yIouepeHnn) B cyaax Pecyonukn Kazaxctan v YKpauHbl, TPUMEHEH METO HaydHO-
ro aHAJIM3a U 0000IIeHUs CYIeOHOM MPaKTHKH.

®dopMaIbHO-TTPABOBOI METO] OB UCIIOJIB30BaH ISl BBISCHEHUS! CTPYKTYPBI M B3aUMOCBSI3H UCCIIEAye-
MBIX TOHSITHH, & TaKKe JJIsl U3yUeHHsT COOTBETCTBYIOIIMX MOJIOKEHUH 3aKOHOaTenbcTBa PecnyOnuku Ka-
3aXCTaH U YKPaWHbI 00 yCHIHOBIIEHUH (yI0UYEpPEeHNHN) peOCHKA B COOTBETCTBYIOIINX TOCYIapCTBaX.

CHCTEMHO-CTPYKTYPHBIH METOJ] IPUMEHEH JIJIs YrIIyOJEHHOI'0 M3YYCHUS HOPMATHUBHBIX IOJIOKEHHIMA
HAI[MOHAJILHOTO 3aKOHOJATEJIhCTBA 00 OTHOIICHUSAX, BO3HUKAIONIMX B PaMKaX HHCTUTYTa YCHIHOBJICHHS
(ynouepenus) B Pecryonuke Kazaxcran u YkpanHe, a Takke B YaCTH pacCMOTPEHHUST BOIIPOCOB, BO3HUKAIO-
IIMX HA CTaJIUK CyIeOHOro pa3dupaTeNibCTBa MO JesiaM 00 YCHIHOBJICHUH (yIOYEPEHHH), B Cy/IaX YKa3aHHBIX
roCy1apCTB.

CpaBHUTENHHO-TIPABOBOM METOJ SBUJICSI OCHOBHBIM METOJIOM HCCIIEOBAaHUS U COTMOCTABJICHUS OIHO-
WMEHHBIX MPABOBBIX HOPM M MPABOOTHOIIIEHUI PACCMATPUBAEMOT'0 HHCTHUTYTA.

Peszynomamer u 0bcyscoenus

B nacrosimiee Bpemsi, HECMOTPS HA IOCTaTOYHO BBICOKMH W TOCTOSHHO PAacTyIIMH yPOBEHb >KH3HU
HaCEeJICHHsI BO MHOTUX TOCYJapCTBax, BOIPOCHI, CBA3aHHBIE C YCTPOWCTBOM JAETel, ocTaBmIMXCcsA 03 moreye-
HUS POUTENICH, OCTAlOTCs B IIepeuHe Haubosiee aKTyaJIbHbIX U TPEOYIOIUX HEOTJIOKHOIO 3aKOHOAATEIIbHO-
IO PETyINPOBAHMS.

PaznuuHble MPEANOCHUIKM MCTOPUYECKOrO XapakTepa, a Takxke (akTOpbl COBPEMEHHOH JeHCTBUTENb-
HOCTH SIBJISIFOTCSL HEMIOCPEACTBEHHBIM OOBSICHEHHEM aKTYaJIbHOCTH U HACYIIHOCTH PaccCMaTpUBaEMBIX OTHO-
mennid. Ciofja MOKHO OTHECTH: BBICOKHMI YPOBEHb CMEPTHOCTH HACEJICHHS, HEAOCTATOYHO IOJIHOIEHHYIO
COLMANIBHYIO MOJIUTHKY, KoTopast poBoamiack B 80—90-x rr. mpouutoro crojierus. Ilpu ee ocymecTBieHun
po0JeMbl MaTEPUHCTBA, AETCTBA, COLUATIBHBIX TAPAHTUI BCEBO3MOXKHOM MOANEPIKKH TPaXk/iaH ObLITH B3STHI
BO BHIMAaHHE HEIOCTaTOYHO.

PeGenok mmeer ocoboe mpaBOBOE MOJIOKEHHE B OOIIECTBE M OTHECEH K 000COOJIEHHOW KaTeropuu
cyobexToB mpasa [5; 87]. B coorBercTBum co cT. 20 KonBenuun «O npaBax pebeHka». «PebeHok, KOTOpbIi
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BPEMEHHO WJIHM TOCTOSHHO JIMIIEH CBOEr0 CEMEWHOrO OKPY)KEHHUS WM KOTOPBIi B €ro COOCTBEHHBIX
HaWTy4YIINX MHTEPECaxX HEe MOXKET OCTaBaThCS B TAKOM OKPYKEHUH, UMEET IPaBO Ha O0COOYIO 3aIUTy H T0-
MOIIIb, MPEAOCTABIIIEMBIC TOCYIaPCTBOMY [6].

I'oBopst 00 MHCTUTYTE YCHIHOBIICHUS (YAOUEpeHusi) AeTeld, HECOMHEHHO, CIIeAyeT HAUMHATh Pa3roBOp C
PaccCMOTpPEHHUST W UCCIIEOBAaHUS TIOHATHS YCHIHOBIECHHs. [laHHAs KaTeropusi HEOAHOKPATHO M Ha MPOTSKe-
HUU JOCTATOYHO JJIUTEIHHOTO BPEMEHU SIBISETCS O0BEKTOM MPUCTAFHOTO BHUMAHHUS HEMAaJIOTO KOJIMYe-
CTBa y4YEHBIX B cpepe ceMeHHOro, rpaXkJaHCKOTO U TPAYKAaHCKOTO MPOLECCYaIbHOTO MpaBa.

Tak, A.M. HeuaeBa paccmarpuBaeT yCBHIHOBJIECHHE «Kak (popMy ycTpoiicTBa Aerei, ocraBmuxcs 0e3
MIOTIEYEHUS POJUTENEH, KaKk aIMAHUCTPATUBHBINA akT (B HACTOAIIEEe BpeMsl Cy/leOHOe pelreHue) U Kak (akr,
HMEIOIIUH IOPUINIECKOe 3HaueHue» [7; 54].

10.®. BecnianoB nmoHnMaeT yCHIHOBIICHHE «HE TOJNBKO Kak (opMy yCTpoiicTBa JeTeH, ocTaBmuxcs 0e3
MIOTICYEHUS POIUTENEH, M HE TOIBKO KaK (PaKkT, MMEIOMIHA I0PUINIeCKOe 3HaUeHHe, HO U KaK CII0CO00, MpH-
MEHSIEMBIH CYIOM JUIs 3allIUTHI IIpaB ¥ HHTEPECOB pebeHKa (CIocod MpHHYIUTENBHOM peann3aiun)» [8; 63].

«C TOYKHM 3peHUs COLMOJIOTHH YCHIHOBJIEHHE — OJHA U3 Pa3HOBUIHOCTEH COIMAJIbHOTO OTLIOBCTBA M
MaTepuHcTBa. OJJHAKO €CITU MpaBa M O00SI3aHHOCTH YCHIHOBHUTENICH NPAKTHUECKH UICHTUYHBI POJUTENbCKUM,
TO (haKTHYEeCKHe OTHOIICHUS, BO3HUKAIOIINE B TIPOIlecCe YCHIHOBJICHUS, HE BCETJa HAIOMUHAIOT POIUTEINb-
ckue. B Tex ciyuasix, Koraa peOeHOK CUNTAaeT YCHIHOBUTENIEH CBOUMH POAMUTEIISIMHU, UX OTHOIICHHUS HE OTIIH-
YarTcs OT POJACTBEHHBIX. Ecii peOeHOK 3HAET O TOM, YTO YCHIHOBHTENIN HE €ro pOIUTENH, (haKTHUECKUE
OTHOIIICHUS MEXy HOUMH MOTYT OBbITh HECKOJIbKO HHBIMU», — mucaia M.B. Autokonbckast [9; 288]

H.B. JleroBa BoBCce He CUMTAET HYKHBIM 0003HAYaTh €IMHOE MMOHITHE «YCHIHOBIEHHE». OHa yKasbIBa-
€T, YTO «O MOHATUH YCHIHOBJICHUSI MOKHO TOBOPHUTH B CIICITYIOIINX CMBICTAX:

1) ycerHOBNIEHHE — (hopMa BOCIIUTAHHS JETEH B CEMbE YCBIHOBHUTEIS, MPH KOTOPOH 00eCIIeYnBarOTCS
YCIIOBUS )KU3HH, PABHBIE C YCIOBUSMHE XU3HU POJHBIX AeTel. B 3TOM MOHATHH aKIIEHTHPYeTCs] BHUMaHUE Ha
KOHEUHOH 1enu — obecriedeHn peOeHKY B UyXKOH CeMbe YCIOBUH, OTBEYAIOLINX TOW OBITOBOM, IICUXOJIO-
THYECKOH, TyXOBHOH OJM30CTH, KOTOpas CYyIIECTBYET B POAHBIX CEMBSIX;

2) yCHIHOBIIEHHE KaK (hopMa yCTPOMCTBA AETEH, OCTABIIMXCS 0€3 IMONCYCHHS pOAUTENEH, — 3TO CIIOCO0
OTIpeieNIeHHs FOPUINIECKON Cy 0Bl peOeHKa OCPEACTBOM JESITEIBHOCTH TOCYIAPCTBEHHBIX, MyHHIIUTIAIb-
HBIX OPTaHOB BJIACTH, a TAKXKE Cy/a, HAIIPABJICHHBIA Ha €r0 YCTPOMCTBO B CEMbIO YCHIHOBUTENEH IS BOCTIU-
TaHUS;

3) yCBIHOBJIEHHE — IOPHIUYECKHN (PaKT, yCTAaHABIMBAEMBIN B CYA€OHOM TOPSAKE W TTOPOXKIAFOIIHIA
BO3HHKHOBEHHE KOMILIEKCa MPABOOTHOIICHNH, aHAIOTHYHBIX IO COAEPIKAHHIO C POJIUTEIbCKHMHU;

4) yCHIHOBIIEHHE — CJIOXKHAsI CHCTEMa MPABOOTHOIICHNUHN, pa3IMIHbIX MO MPAaBOBOM MPHUpOJE, B KOTO-
PO¥i YCBIHOBHUTEIb U YCHIHOBJICHHBIN COCTOAT B MPAaBOOTHOIICHHUAX KaK MKy CO00M, TaKk U C TPEThUMH JTU-
aMH;

5) yChIHOBJIEHHE — KOMIUIEKCHBIH MWHCTUTYT 3aKOHOJATENbCTBA, COACPIKAIINI HOPMBI Pa3iIHuHON OT-
paciieBoll IPUHAICKHOCTH, HAIPaBJICHHbBIE Ha PETYJIMPOBaHKE OTHOIIESHUH MO YCHIHOBIICHUIO, a TAKXKE OT-
HOIIEHUH MEX/y YCHIHOBHTEIICM, YCHIHOBICHHBIM U TPEeThUMHU Juiiamn» [10; 38].

ITo muenuro C.A. MypaToBO#, «yCBIHOBIIEHHE MPECTABISIET COOON CEMEHOe TPaBOOTHOIIIEHHUE MEXK-
Iy YCBIHOBUTEIIEM U YCBIHOBIEHHBIM, KOTOPOE TI0 COAEPIKaHUIO 3KBUBAJIIEHTHO POJIUTEIECKOMY MPaBOOTHO-
menuio» [11; 241].

JI.M. ITyenuHIIEBa CUUTALT, YTO YCHIHOBJIIGHUE PACCMATPUBACTCS KaK KIOPUIMUYECKHH aKT, B Pe3yJIbTaTe
KOTOPOTO MEXJY YCBIHOBHUTEJISIMU (YCHIHOBHTENIEM) U €T0 POJCTBEHHUKAMH, C OJHOW CTOPOHBI, U YCHIHOB-
JIEHHBIM PeOEHKOM — C JPYroid, BOZHUKAIOT TaKHe )K€ MpaBa M O0SA3aHHOCTH, KaK MEXIY POAUTEISIMUA H
JIETbMH, a TAKXKE X POJACTBEHHUKAMH 110 TPOUCXOKIeHHIO» [12; 511].

OTO TOJBKO Majiasi YacTh HAYYHBIX BO33PEHHI, HMEIONIMX MECTO B JOKTPUHE CEMEHHOTO MpaBa OTHO-
CUTEJBHO JEPUHULMH «yCHIHOBIEHHE». CO BCEMU 3TUMH HAaYYHBIMHU BO33PEHUSIMH MOXHO 0€30rOBOPOYHO
COTJIACUTHCS, HO, 0€3yCIIOBHO, HENb351 OCTaBUTh 0€3 BHUMAaHU B3I/l Ha 3Ty KaTErOPHUIO 3aKOHOIATEIIS.

Panee nerictBoBaBminii 3akon PecnyOnmuku Kasaxcran ot 17 mekaOpst 1998 r. «O Opake u cembey,
SIBUBLIMICS TIEPBBIM HOPMATHUBHO-TIPABOBBIM aKTOM, PErYJIMPYIOIIUM CEMEHHO-OpaduHble OTHOILCHHS B yKe
He3aBucMMOM Kasaxcrase, JierajibHOTO Onpe/eneHus yceiHoBIeHHs He 3akperuisu [13]. Croyctst 6onee yem
JIecATh JIET, co3pesia HeOOXOAMMOCTh B KapJAMHAILHOM OOHOBJIEHHH HOPM CEMEHHO-OpavyHOro 3aKOHOZa-
TenbcTBa U Ha cMeHy 3akoHy PK «O Opake u cembe» ot 17 nexabps 1998 r. mpumen Koxeke PecryGnmkn
Kazaxcran ot 26 nexadps 2011 r. «O Opake (Cynpy>KecTBe) U CEMbEY.

[MpumeuaTenbHBIM sBIISETCS (PAKT, YTO B JICHCTBYIOIIEM HOPMATUBHO-TIPABOBOM aKTE, PEryIHPYIOIIeM
ceMelHO-OpauHble TIPAaBOOTHOIICHMS, Ka3aXCTAaHCKMH 3aKOHOJATENh YK€ MpPEeAyCMaTPUBAET JIeTalbHOE
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OTIpe/IeTICHUE KaTeropuu «ychliHOBIeHUE». Tak, B cT. 1 Kogekca PecmyOnmukm Kazaxcran ot 26 nekabps
2011 r. «O Opake (Cynpy>KecTBe) H CEMbE» YCTAaHOBJICHO: «Y CBIHOBIICHHE (yI0UepeHre) — npaBoBas hopma
repeadn pebeHKa (meTeil) Ha BOCIIUTaHUE B CEMBIO HA OCHOBAHWHU CYIEOHOTO PEIICHHS, B PE3yJIbTaTe KO-
TOpPOW BO3HUKAIOT JINUHBIC HEUMYILIECTBEHHBIC U UMYIIECTBEHHBIC MPaBa U 00SI3aHHOCTH, TPUPAaBHIUBAEMbIE
K TIpaBaM u 00SI3aHHOCTSIM POJICTBCHHUKOB T10 ITPOUCXOXKACHHION [3].

WHTEpeCcHBIM SBISETCS MOJIOKEHUE AT OTHOCUTEIHHO OOIIEr0 COCTOSIHUS CEMEHHO-OpadHOTo 3aKOHO-
JaTenbpcTBa Ha YKpauHe. B oTnmuue oT HOpMatuBHO-TIpaBoBorO akTa PecnyOnuku Kazaxcran, CemelHbIN
Kozxekc Ykpausbl, npuHaTei 10 sHBaps 2002 r., gedicTByeT u B HacTosmee BpeMsi. OH, 6€3yCIOBHO, MOJ-
Beprajics BHECEHHUIO MHOTOYHCIICHHBIX N3MEHEHUH U JOTTOTHEHHH, HO OCTAJICs «HAILIaBY.

YKpauHCKHUIl 3aKOHOJATENh YK€ Ooiiee IBYX IECATKOB JIeT Ha3aJ 3aKpEemul JIeTalbHOe OmpeielieHre
ycbiHoBieHus B cT. 207 Cemeiinoro kogekca Ykpaunsl ot 10 ssaBaps 2002 r. Ne 2947-111: «Y cpiHOBIEHHEM
SIBIISIETCS IPUHSTHAE YCHIHOBUTENIEM B CBOIO CEMbIO JIMIIA HA TpaBax J0YepPH WIH ChIHA, OCYIIECTBICHHOE Ha
OCHOBaHHUH PELIEHNs CyIa, KpOMe CITydas, IpeayCMOTPEHHOTro cTaTheit 282 Hacrosmiero Komekcay [14].

OueBuaHO, YTO YKpanHa 3[ech OKazanach 0ojee MpeaycMOTpUTenbHON. YTo KacaeTcsi caMoro Jierajib-
HOTO OIIpENIENIeHNs] YCHIHOBIICHUS, Ha Hall B3IJIAJ, Ka3aXCTAaHCKOE 3aKOHOJATENLCTBO B OINpPENEICHUU TEp-
MUHa «yCBHIHOBIIEHHE» 00Jee KOPPEKTHO YKa3bIBAaeT, YTO 3TO MMEHHO IMpaBoBas (opMa mepenadn pedeHKa
Ha BOCIIUTaHHE B CEMBIO. YKPaWHCKUI 3aKOHOAATENb K€ 3aKpeIUIseT MOJ0KEeHNEe O MPUHATHH YCHIHOBHUTE-
JIEM B CBOIO CEMbIO HOBOTO NUIa. CXOKHM MOMEHTOM, OOBEAMHSIONNM 00a ONpe/IeNieHH s, SIBISIETCS yKa3a-
HUE Ha OCYIIECTBICHIE YCHIHOBIIEHHS UCKIIOUYNTEIHFHO Ha OCHOBE CYJIeOHOTO aKTa.

[IpumeyaTensHBIM TakXKe SBISIETCA TO, YTO Ka3aXCTAHCKWH 3aKOHOJATENh MPHUPABHUBACT ITOHSTHE
«yIouepeHre» K MOHSATHIO «yChIHOBIICHHE», TO €CTh IIPU paccMaTprUBaeMoil Hamu opMe yCcTpoiicTBa AeTei
Pa3HOTO ToJIa K YKa3aHHBIM MPAaBOOTHOIIEHHSIM OYIyT paBHBIM 00pa30M MPUMEHATHCS 00IIHe HOPMBI 3aKO0-
HOJIaTeNbCTBA, CYIIECTBYIOIINE B JaHHOH cdepe. B 3akoHOmaTeNbcTBE YKPaWHBI TaKOTO TOJOXKEHHSI HAMU
3aMedeHo He Obuto. Takke ciieayer oOpaTUTh BHUMaHHE HA TO, TJIe B HOPMAaTHBHO-IIPABOBOM aKTe COJIEp-
KHUTCS JIETAILHOE OTIpe/ieiecHUe pacccMaTpuBaemoil kateropun. Tak, B Kogekce PecryOnuku Kazaxcran ot
26 nexabpst 2011 1. «O Opake (CynpyKeCTBE) U CEMbE» KaTETOPHS «yCHIHOBJICHHE» COACPIKUTCS B IEpeUHE
ocHOBHBIX mousATHH (cT.1 m.1.) [3], ucnone3yembix B ykazanHoM Konekce, a B yKpauHCKOM 3aKOHE, BBUILY
OTCYTCTBHS MOJOOHON HOPMBI, AaHHas TeUHHULIUS OTKPHIBAcT CBOUM cofepkanneM «I naBy 18. YcpiHOBIIE-
uuey» [14].

3HaYUTENbHBIC PACXOXKIEHUS UMEIOT MECTO B OTHOIIIEHHH BOIIPOCA O JIUIAX, KOTOPBIE TOJIEKAT YChI-
Hoenenuto. Hanpumep, Koneke Pecniyonuku Kaszaxcran ot 26 mekadpst 2011 r. «O Opake (cynpyxectse) U
CeMbe» TpeyMaTpUBaeT HOPMY UMIIEPATUBHOTO XapakTepa, KoTopasi coaepkutrcs B cT. 84 m.1: «YChIHOB-
JICHUE JIOMYCKaeTCsl B OTHOIICHUH HECOBEPIICHHOJETHHUX JETel, POXKIEHNE KOTOPHIX 3aperuCTPUPOBAHO B
MOpSAJIKE, yCTAaHOBIEHHOM HacTosuM Koiekcom, U TOJIBKO B X MHTEpECax ¢ y4eTOM BO3MOXHOCTEH obec-
MICYCHUS TTOJTHOIICHHOTO (PU3UUECKOro, MCUXUIECKOT0, TyXOBHOTO U HPaBCTBEHHOTO pasButus» [3]. Ha Ham
B3TJISL, JUISl TIpUaHus OOJNBIEH MMIEepaTHBHOCTH JAHHOW HOpME IIeeco00pa3HO ObUIO OBl JTOTIOTHHTH
Ha3BaHHYIO BBIIIE CTATHIO CIIOBOM «TOJIBKO» ITOCIIE TIIAr0JIa «JOMYyCKAETCSI.

ITyakt 2 cT. 208 Cemeiinoro koaekca Ykpauusl oT 10 saBapst 2002 r. Ne 2947111 HanpoTuB mpemy-
CMaTpUBaET MPABHUIIO, Pa3pEIIAIOIIee «B HCKIFOUUTENBHBIX CIIy4asX YCHIHOBIIEHHE COBEPIICHHOJIETHETO JIU-
11a, He UMEIOIIETO MaTepH, OTIIa HJIH JIMIIIEHHOTO KX MMOMICYCHUS Ha OCHOBE peleHus cyaa» [14].

Ha nam B3risia, moio0HOE MHEHHE YKPaWHCKOTO 3aKOHOJATENsl IPOTHBOPEUUT OOIIUM IMpaBUiIaM, Iie-
JIIM ¥ TIPEeJHA3HAYEHUIO WHCTUTYTA OMEKH U MOMEYUTENIhCTBA B CEMEMHOM IpaBe, a TakKe MHCTUTYTa ce-
MeHHO-OpavYHbIX OTHOIIEHUH, B 1enoM. [lockonbKy 00a paccMaTpuBaeMbIX HAMHU TOCYNapCTBa, OMPEHeIsis
MPaBOBOH CTaTyc peOCeHKa, CUUTAIOT JEThMH JIMIl B BO3pacTe 10 18 JieT, COOTBETCTBEHHO IO JOCTH)KEHUHU
HMMH YKa3aHHOTO BO3DPAacCTa, JOTHYECKH OTIaaeT HeOOX0JUMOCTh B TPEJICTABICHUN 3aKOHHBIMHU TPEJICTaBHU-
TEJSIMHU HX TPaB U HHTEPECOB.

Yro kacaercs JIML, KOTOPhIE MOT'YT BHICTYIIaTh B Ka4e€CTBE YCHIHOBUTEJEH, TO U 37leCb MHEHHUS Ka3ax-
CTaHCKOT'0 M YKPAaWHCKOTO 3aKOHOIaTesIeil HEMHOTO OTJIMYAIOTCS APYT OT JIpyTa.

K mpumepy, ct. 91 Konekca Pecriy6nuku Kazaxcran ot 26 mekadps 2011 r. Ne «O Opake (cympyxe-
CTBE) M CEMbE» COJECPIKUT CIEIYyIOlee NPaBMIIO: «Y CBIHOBUTEIISIMH MOTYT OBITh COBEPLICHHOJETHHUE JIMLA,
3a UCKITIOYEHHUEM:

1) a1, IpU3HAHHBIX CYIOM HEJIeeCTIOCOOHBIMHU T OTPAHUYEHHO JIEECIIOCOOHBIMU;

2) cynpyroB, OJJMH U3 KOTOPBIX MIPU3HAH CYJIOM HEJleeCIIOCOOHBIM MIIM OIPAaHUYEHHO J€ECIIOCOOHBIM;

3) 1L, TAIIEHHBIX CYyJOM POAUTEIBCKUX MPAB WM OTPAaHHYEHHBIX CY/IOM B POJIUTEIBCKHX MPaBax;
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4) nMu, OTCTPaHEHHBIX OT O00sS3aHHOCTEW OINEKYHA WJIM TMOIMEYMTENs 32 HeHaJJIeXKallee BBITOJHEHUE
BO3JIOKEHHBIX Ha Hero 3akoHaMu PecnyOnmku Kazaxcran o0si3aHHOCTEIH;

5) OBIBIIMX YCHIHOBUTEIEH, €CIIM YCHIHOBIEHHE OTMEHEHO CY/IOM TI0 X BUHE;

6) ML, KOTOpHIE IO COCTOSIHHIO 3J0pPOBbS HE MOIYT OCYUIECTBIATh POAUTEIBCKUE TIpa-
Ba. [lepedyens 3a00neBaHMil, IPH HATMYUN KOTOPBIX JIUIIO0 HE MOYKET YCHIHOBUTH PeOCHKA, MPUHATH €T0 MO
OTIeKY WJIM IIOTIEYUTENHCTBO, MATPOHAT, YCTAHABIMBAETCSA YIMOJHOMOYEHHBIM OPTaHOM B OOJIACTH 31IpaBO-
OXpaHEHUs;

7) v, He UMEIOUTNX OCTOSITHHOTO MECTa JKUTENbCTBA;

8) 11, MpUAEPKUBAIOIINXCA HETPATUIIMOHHON CEKCYaTbHON OPHEHTAIHH;

9) nu1, IMEIOIINX HETIOTAIICHHYIO WIIM HECHATYIO CyIMMOCTD 332 COBEPIIEHIE YMBIIUIEHHOTO IPECTYII-
JICHHUSI HA MOMEHT YCHIHOBJICHHSI, @ TAKXKE JIML, YKa3aHHBIX B MII. 14) HACTOSIIETrO MyHKTAa;

10) nur 6e3 rpakIaHCTBA;

11) a1 My>KCKOT0 TI0J1a, HE COCTOSIINX B 3apETHCTPUPOBAHHOM Opake (CYTpyKeCTBe), 32 HCKITFOUCHH-
eM ciy4aeB (PaKTHUECKOTO BOCITUTaHUS peOeHKa He MEHee TPEeX JIET B CBA3U CO CMEPTHIO MaTepH HMJIH JIHILIe-
HUEM €€ POJUTENBCKUX TPaB;

12) nwi, KOTOphIe HA MOMEHT YCBIHOBJICHHS HE MMEIOT J0X0Ja, 00ECIIEYUBAIONIETO YCHIHOBISIEMOMY
PeOCHKY TPOXKUTOUHBI MUHHMYM, YCTAHOBJICHHBIHN 3aKOHOAATENbCTBOM PecmyOnuku Kaszaxcran;

13) nun, cocToAMMX HAa yuyeTax B HAPKOJIOTMUECKOM MIIM ICUXOHEBPOJIOTHYECKOM AMCIIaHCepax;

14) nui, UMEIOMUX WM UMEBIINX CYAUMOCTb, ITOJBEPTAIOIINXCS WIH TIOJBEPTaBIINXCS YTOJIOBHOMY
MpeciieI0BaHuIO (32 UCKITFOUYEHUEM JIUI, YTOJIOBHOE MPECIIeIOBAaHNE B OTHOIIIEHHH KOTOPBIX MPEKpaIIeHO Ha
OCHOBaHMUM TIl. 1) 1 2) yactu nepeoi ¢T. 35 YTonoBHO-IIPOIeCCYalbHOTO Kojekca Pecniyonuku Kaszaxcran)
3a YroJIOBHBIE TIPaBOHAPYIIIEHUS: YOHIICTBO, YMBIIUIEHHOE IPUIMHEHNE BPE/Ia 3710POBIO, TIPOTHUB 370POBHA
HACEJICHUSI U HPAaBCTBEHHOCTH, TIOJIOBOK HEMPUKOCHOBEHHOCTH, 32 SKCTPEMHUCTCKUE WIIH TEPPOPUCTUIECCKHE
MIPECTYIIEHUs], TOPTOBIIIO JIFOJIbMU;

15) rpaxxaan Pecniy6nmkn KazaxcraH, HOCTOSIHHO MPOXKKBAIOMIKX Ha Tepputopun Pecnyonuku Kazax-
CTaH, HE MPOMICIINX TICHXOJOTHIECKYIO TOJTOTOBKY B IOPSAIKE, YCTAHOBIEHHOM 1. 4 HACTOAIIEH CTaThU
(3a UCKITFOUCHHEM OJIM3KHX POJICTBEHHUKOB peOeHKa)» [3].

Cratps 211 CemeiiHoro xogekca Ykpaunsl ot 10 ssaBapst 2002 1. yka3bslBaeT: «Y CHIHOBUTENEM pPeOCHKa
MOJXKET OBITh JIeeCrioCOOHOE JIUI0 B BO3pacTe HE MOJIOXE JIBAJIATH OJHOTO TOMa, 332 UCKIFOUYEHUEM, KOT/Ia
YCBIHOBUTEJIb SBJISIETCS POJICTBEHHUKOM peberkay [14].

CemMeliHblil KOJACKC YKpauHbl, B OTJIMYUE OT CEMEHHOro 3akoHoaaTeNbeTBa PecnyOnuku Kaszaxcras, B
CaMOCTOSITeTbHOHN cT. 212 mpeaycMaTpuBaeT JHIl, KOTOPbIE He MOTYT OBITh yCHIHOBUTENAMU: «JIuia, KoTo-
pBI€ HE MOTYT OBITh YCHIHOBHUTEIISIMH:

1) orpaHUYeHBI B IE€CIIOCOOHOCTH;

2) npu3HAHbBI HEIeEeCTIOCOOHBIMU;

3) NMUIIeHB! POIUTENBCKUX TPaB, €CITH 3TH paBa He ObLITH BO30OHOBIICHEI;

4) ObUIM YCHIHOBUTENSIMH (ONMEKyHAMH, TOTIEUYUTEISIMUA, TPUEMHBIMU POJUTEISMHU, POTUTEISIMU-
BOCIIUTATENSIMU) JPYroro pebeHKa, HO YCHIHOBICHHE OBbLIIO OTMEHEHO HJIM MPU3HAHO HEACHCTBHUTEIHLHBIM
(OBUTH TIpeKpaIleHb] OTIeKa, TIOTICYSHHE UITH IeATEIBHOCTh IPUEMHON CEMBH HITH JAETCKOTO JOMa CEMEHOTO
THUTIA) TI0 UX BHUHE;

5) cOCTOST Ha y4eTe WIH Ha JIEYEHUH B IICUXOHEBPOJIOTHYECKOM I HAPKOJIIOTHUYECKOM JHCTIaHCEPE;

6) 310yNOTPEOIISIOT CTUPTHHIMHA HAITUTKAMH WIH HAPKOTUIECKUMH CPEACTBAMH,

7) HEe UMEIOT TIOCTOSITHHOTO MECTA JKUTENBCTBA M MIOCTOSHHOTO 3apaboTKa (10X0/1a);

8) cTpamarorT 60ne3HSIMH, TTEpEeUEHb KOTOPHIX YTBEPXKIEH (emaepatbHBIM OPraHOM HCHOJHHUTEIHHON
BIIACTH, OCYIIECTBIISIOMNM (POPMUPOBAHUE TOCYAAPCTBEHHOM MOJIMTUKHU B chepe 3ApaBOOXpaHEHUS;

9) ABISAIOTCA WHOCTPAHIIAMH, HE COCTOALIMMHU B Opake, KpoMe ClIy4aeB, KOTAa MHOCTPAHEell SIBISETCS
POICTBEHHHKOM peOeHKa,;

10) ObUTH OCYXKJIEHBI 32 YrOJIOBHBIE MPABOHAPYIICHUS MIPOTUB JKU3HU U 3JIOPOBBSI, BOJIU, YECTU U JIO-
CTOMHCTBA, IT0JIOBOI CBOOOBI U MOJIOBOM HENPUKOCHOBEHHOCTH JIMIIA, MPOTHB OOLIECTBEHHOH 0e30IacHo-
CTH, OOILIECTBEHHOI'O MOpPsAKA W HPaBCTBEHHOCTH, B cdepe oOpaleHHs HAapKOTUYECKUX CPEACTB, MCHUXO-
TPOITHBIX BEIIECTB, MX aHAJIOTOB MJIM MPEKypPCOPOB, a TAK)KE 32 YrOJIOBHBIE TPAaBOHAPYIIECHUS, TPETYCMOT-
pennbie cratbsimu 148, 150, 150-1, 164, 166, 167, 169, 181, 187, 324, 442 YronoBHOro KojieKca YKpawuHbI,
WM UMEIOT HETIOTAIIEHHYIO WM HE CHATYIO B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE CyTUMOCTD 3a COBEPIIIEHUE
JIPYTHUX YTOJOBHBIX TPaBOHAPYIICHHIA;

11) mo cocTosHMUIO 30POBBS HYKJAIOTCS B IIOCTOSHHOM ITOCTOPOHHEM YXOJIE;
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12) aBnsroTes nuuaMu 06e3 TpakIaHCTBa;

13) cocTosT B Opake C JUIOM, B COOTBETCTBHHU C ITyHKTamu 3—6, 8 U 10 HacTosmel cTaTbi HE MOXET
OBITH yCBIHOBUTEIEMY [14].

B nenom, nepedeHs UL, HE UMEIOMIUX MpPaBa OBITh YCHIHOBUTEISIMHU, SIBIISIETCS B 00OMX HOPMAaTHUBHO-
IIPABOBBIX AKTaX CXOXKHUM.

Ocoboe BHHMaHHE B pa3pe3e CPaBHEHUS] aHAJIOTHMYHBIX HOPM JABYX 3aKOHOB, IIPEIyCMAaTpPUBAIOILUX
yYKa3aHHBIN NepeueHb MPUBJIEKAET TO, KAK 3aKOHOAATENH ONPEEIAIOT JIHUII, BXOIAIINX B HETO. Y Ka3axCTaH-
CKOTO 3aKOHOJAATENsi — 3TO MPOCTO COBEPIICHHOJETHUE JIMIA, a Y YKPAaUHCKOro — JIMIA, 00JaJaroiue
IIOJTHOH J1eecIiOCOOHOCTHIO HE MOJIOXKE ABAZLATH OJHOIO TOa.

Pa3Huna B Bo3pacTe MeX/y YCHIHOBUTEJIEM M YCHIHOBIIIEMBIM PeOEHKOM TOXKE HE 0c000 oTinyaercs. B
VYkpaune oHa coctasiusieT 15 net, a B Pecmyonuke Kazaxcran — 16 ner.

B o0omnx paccmarpmBaeMBbIX TOCyJapcTBax TpeOyercsi corjache pedeHKa Ha yChIHOBIeHWE. OTindne
cocTouT B TOM, 4TO cT. 218 Cemetinoro xomekca Yikpaunsl ot 10 saBaps 2002 1. mpexycMaTpUBacT MPaBHIIO:
«Jlnst ycbIiHOBIIEHUsI pebeHKa HeoO0X0IMMO €ro corjlacue, €ciii OH JOCTHT TaKOTro BO3pacTa W ypOBHS pa3BU-
THsI, YTO MOXKET ee BbIcKa3aTh» [14]. B cBOlo oyepenb, Ka3aXCTaHCKHI 3aKOHOJATENb yYKa3bIBaeT HA KOH-
KpeTHbIit Bo3pact — 10 sret (ct. 95) [3].

Ha Hamr B3riisin, B COBpEMEHHBIX YCIOBUSX TII00ATU3alMY, HAYYHO-TEXHUIECKOTO Mporpecca U CTpe-
MUTEIILHOTO Pa3BUTHSI CETOAHSIIHEr0 O0IIECTBa BO3MOXKHO Jaxe LienecooOpa3Hee MpU3HaTh HOPMY yKpa-
HWHCKOT'O 3aKOHa, HE YKa3bIBAIOLIETO Ha KOHKPETHBIN BO3pacT pedeHka, 6onee mpaBuibHO. [1ocKoIbKY HBI-
HEIIHUE ETH 3HAYUTENbHO ONPEKAIOT KaK B (HU3NIECKOM, TaK U MEHTAIBHOM Pa3BUTUH CBOMX CBECTHUKOB,
xuBimx et 20-30 Hazan. BeposaTHO, ceromHANIHMIA, HaTpUMep, 8-JIETHUI peOSHOK BIIOJIHE MOXKET OCO3Ha-
BaTh BCIO CEPHE3HOCTDH MIPOUCXOASAIIETO B OTHOLICHUN HET'O YCHIHOBJICHHUS U COOTBETCTBEHHO COTIJIacue, JaH-
HOE UM, BIIOJITHE MOKET OBITh JOJDKHBIM 00pa30M OLIEHEHO U B3SITO BO BHUMAHHE CYJOM, PACCMaTPUBAIOIINUM
JEeI0.

UYro kacaercsi ciydaeB, B KOTOPBIX He TpeOyeTcs corjiacus poauTelieil peOeHKa Ha ero YCHIHOBJICHHE,
TO 00a aHAIN3UPYEMBIX 3aKOHA SIBJISIOTCS] B 3TOM BOIIPOCE B OOJBIIECH YaCTH CXOXKHUMH.

Tak, ct. 94. Kogekca PecniyOmuku Kazaxcran ot 26 gexadpst 2011 r. Ne 518-IV «O Opaxke (cynpyxe-
CTBE) M CEMbE» 3aKpeIUIIeT NMPAaBUJIO, B KAKUX CIy4asix He TpeOyeTcsl COrliacHs poauTelNieil peOeHKa Ha ero
ycbIHOBJIeHHE. «K HUM OTHOCSTCS Cllydau, €CIu POAUTENH:

1) Hen3BECTHBI MJIM CYJJOM OOBSBJICHBI YMEPIIMMH, IPU3HAHBI O€3BECTHO OTCYTCTBYIOLIMMU;

2) Ipu3HaHbI CyJJOM HeJleecriocOOHBIMUY;

3) nuILEHB! CYI0M POAUTENLCKUX IPaB;

4) He NPOXKUBAIOT COBMECTHO C PeOEHKOM M YKJIOHSIIOTCS OT €r0 BOCIIUTAHUS U CofiepKaHus OoJee 1ie-
CTH MECSIIEB 110 IPUYUHAM, IPU3HAHHBIM CY/IOM HEYBaXKUTEILHBIMHU.

[Mpu Hanmm4mu 0pOpPMIIEHHOTO B YCTAHOBJICHHOM 3aKOHOJATeNbCcTBOM PecyOnuku Kazaxcran mopsiike
MUCbMEHHOT'0 3asBJICHHUs 00 0TKa3e OT peOeHKa B MEAULMHCKON OpraHu3alui MaTepH, He cocTosel B Opa-
Ke (cynpyxecTBe), CyJ He BIpaBe UCTPeOOBaTh APyrue JOKYMEHTHI, TOITBEPKIAIOIINE COTIacHe POAUTENEH
Ha yChIHOBJIeHHE» [3].

AHaJNOrM4HOE MOJIOKEHNE UMEET CBOE 3aKkperuieHue B cT. 219 CemeliHoro koaekca Ykpaussl oT 10 sH-
Baps 2002 r. Ne 2947-111: «1. YcpiHOBIEHHE peOeHKa IPOU3BOAMNTCS 0€3 corjacusi poIUTeseH, €CIu OHU:

1) HEM3BECTHBI;

2) pu3HaHbI 0€3BECTHO OTCYTCTBYIOIINMH;

3) npu3HaHbI HEJEeCIIOCOOHBIMU;

4) NUIIEeHBI POAUTENHCKUX TPaB B OTHOIIECHUU peOEHKa, KOTOPBIA YCHIHOBIISIETCS;

5) B TedeHHe IBYX MecCAIeB NOCiIe poXkIeHHs peOeHKa He 3a0palii ero Ha BOCIIUTaHUE K cebe B CEMBbIO
U 3anuck 0 HUX B KHUTe perucrpanuu poxxJeHui coBepiieHa, corsacHo cr. 135 nacrosimero Kozaekca.

2. YcpiHOBIIEHHE PeOCHKAa MOXKET OBITH MPOU3BEACHO 0€3 COrIacHsi COBEPILEHHOJIETHUX POAMTEIEH,
€CITU Cy/IoM OyJIeT YCTaHOBJICHO, YTO OHU, HE TIPOKUBAsI ¢ PeOCHKOM OoJiee IEeCTH MecslleB 0e3 YBaKUTEIb-
HBIX NPUYMH, HE TPOSBISIOT B OTHOIIEHUH €r0 POJUTENHCKOH 3a00Thl, HE BOCIUTHIBAIOT M HE COAEPIKAT
eroy [14].

ITopsiok ychiHOBIICHHS peOeHKa B PecnyOnuke KasaxcraH uaeHTHYEH MOPSIKY YCHIHOBACHHUS JeTel B
Yxkpaune.

O0a rocymapcTBa 3aKOHOIATEIBHO 3aKPEIUIIOT PACCMOTPEHUE M pa3pellieHHe TPaKAaHCKUX Ael 00
YCBIHOBIJICHUH (yAO4YepeHNH) peOeHKa B TPakJaHCKOM IIPOLIECCYaThbHOM 3aKOHOIATENbCTBE B paMKax 0c000-
r'0 IPOU3BO/ICTBA.
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B kauecTBe HEOONMBIIOTO OTIAMYHUS MOXKHO YKa3aTh Ha TO, YTO YKPAaWHCKHH IpakJaHCKUN TpoLeccyalb-
HBIH KOZIEKC OIperernsieT 0co0oe MPOU3BOJACTBO KaK OTAEIBHOE MPOU3BOJCTBO, 3aKPEIMB JIETAIBHOE €ro
onpenenerane B cT. 293 I'TIK Ykpaunsr ot 18 mapra 2004 1. Ne 1618-1V: «OTnensHOE TPOU3BOICTBO — 3TO
BUJ HEHCKOBOTO TPAKAAHCKOTO CYAONPOU3BOJACTBA, B MOPSAKE KOTOPOTO PacCMaTpHBAIOTCS TPaKIaHCKUE
Jesia 0 IOATBEPKACHUM HAJMYUS WIN OTCYTCTBUS IOPUIMUYECKUX (DAKTOB, MMEIOIINX 3HAUYEHHE JUISI OXPaHbI
paB, cCBOOOJ M MHTEPECOB JIMLA WM CO3JaHMS YCIOBUH OCYLIECTBICHHUS UM JIMUHBIX HEUMYIIECTBEHHBIX
WJIM UMYIIECTBCHHBIX MPaB WM TOATBEPIKACHUS HAINYUS MM OTCYTCTBHSI HeocrapuBaeMbixX mpasy [15]. U
B MIYHKTE BTOPOM 3TOH K€ CTaThH UMEET MECTO 3aKperyIieHre /1 00 YChIHOBICHUN KaK KaTeTOPHH Ael, MOJ-
JSKAIIUX PACCMOTPEHHIO B PaMKaxX yKa3aHHOT'O BUJAA I'Pa’KAAHCKOTO CYAOIPOU3BOACTBA.

B ka3axcTaHCKOM IpakJaHCKOM IpoLiecCyalbHOM 3aKOHE IVI. 33 COAEPKUT BCE OCHOBHBIE IOJIOKEHHS,
MpeaycMaTpUBAaIOLINE MOPSA0K PACCMOTPEHUS M pa3peleHus Jefl 00 YCHIHOBIECHHH, H 3TO TOXKE OJTHA M3
MHOT'OYMCIIEHHBIX KaTeTOPUHA I'Pa’KAAHCKUX €], KOTOpBIE MOAJEkKAT PACCMOTPEHUIO B CyI€ B paMKaX OCO-
6oro mpousBojcTaa [16].

[IpaBuna moAacyAHOCTH MO AenaM o0 yChIHOBIIeHHMH (ymouepeHun) pebeHka B Kazaxcrane u YkpauHe
oIuHaKOBBIE. B 000mx rocynapctBax 3asBieHHe 00 YCBIHOBICHHU WU YAOUYEpEHHH peOeHKa MoJaeTcs 3a-
SIBUTEJIEM B CYy[ I10 MECTY JKUTEJIbCTBA YCHIHOBIISIEMOTO JIHLIA.

O0a HOpMATHUBHO-TIPABOBBIX aKTa, PETyIHPYIONINX CeMEHHO-OpayHble OTHOIIECHUs Kak B PecmyOmmke
Kazaxcran, Tak 1 B YKpanHe, 3aKpeIuifioT MPaBUiIo O TallHe YChIHOBIEHUS. B cBs3u ¢ atuMm ct. 19 I'paknan-
CKOTO TpolieccyanbHoro kojekca Pecrryommku Kazaxcran ot 31 oktsaops 2015 1. Ne 377-V u cr. 7 Cemeit-
Horo kojaekca Ykpaunsl oT 10 suBaps 2002 r. Ne 2947-I11 npexycMaTpuBaroT U3bATHE U3 TPUHIKIIA TJIac-
HOCTH, KOTOpPOE IPEIoiaraeT pacCMOTpEHHEe IPaKIaHCKHUX e 00 yCHIHOBICHHHU (yI0YepeHnn) peOCeHKa B
3aKkpbITOM cyne6HoM 3acenanuu [15, 16]. Ciemyer oOpaTuTh BHUMaHHE Ha TOT (DAKT, YTO MMIICPATHBHOEC
MIPAaBUIIO O PACCMOTPEHHUH IPAXKIAHCKUX 1€ 00 YCHIHOBJICGHHH B 3aKPBITOM CyIeOHOM 3aceaaHuu ObIJIO BHE-
cero B ['TIK PK 3akonom PecryOmuku Kazaxcran ot 20 aexadps 2021 r. Ne 84-VII «O BHeceHun n3MeHe-
HUU U IOTIOJIHCHUH B HEKOTOPBIC 3aKOHOaTeNIbHbIe akThl PecryOnuku Kasaxcran 1o BompocaM COBEPIIICH-
CTBOBaHMS I'PKIAHCKOTO MPOLIECCYANBbHOIO 3aKOHOAATENbCTBA M PAa3BUTUS MHCTUTYTOB BHECYAEOHOTrO H
nocyaeOHoro yperyiaupoBaHus criopoBy [17]. Takum o6paszom, ct. 19 I'TIK PK Obuta npuBeneHa B COOTBET-
ctBue co ct1. 314 I'TIK PK.

OO0w1en3BecTHO, YTO OT IMPAaBUIBHOW MOATOTOBKU J€Na K CylneOHOMY pa30MparenbCTBY 3aBUCHT TO,
HACKOJIbKO MPOAYKTHUBHO MPOHUIET caMo cyeOHOe pa3doupaTenbeTBO U, KaK CIEICTBHE, OyAeT BEIHECEHO 3a-
KOHHOE M 000CHOBaHHOe pereHue. [1o 3Tol mpuvmMHe HENb3sh UTHOPHUPOBATH JAAHHYIO MOJTOTOBUTEIHHYIO
CTaJUI0 TPaKIAHCKOTO Ipolecca, TeM Oosiee 4To OHa OOIICNPU3HAHHO SIBJISIETCS] CTaguel 00s3aTeNnbHOrOo
XapakTepa B Tpa’KIaHCKOM IpoLecce.

Tak, B paMKax MMOJATOTOBKH JieIa K PACCMOTPEHHIO CYJIbs IOJKEH pa3pelInuTh BCe OCHOBHBIE BOIIPOCHI H
COBEPIUTh Bce HEOOXOAWMBIE JEHCTBHUS MPOIECCYLHOTO XapakTepa, nepeunciennbie B cT. 312 I'TIK
Vkpauns [15] u ct. 313 TTIK Pecnyonuku Kazaxcran [16].

I'pasxnanckue aena 00 YCBIHOBIICHWH PAacCMaTPHUBAIOTCS IPU YCIOBUHM O0S3aTEIBHOTO y4acTHsl B Cy-
JeOHOM 3acelaHuM HEKOTOPBIX JIUIL.

Cratps 314 I'paxknaHckoro mpoueccyainbHoro kozxekca Pecry6nukn Kaszaxcran 3akperuisieT npaBuio,
coryiacHo Kotopomy: «Jlena 06 ychlHOBIIEHHH peOeHKa CyJ| pacCMaTpUBAaeT ¢ 00A3aTeIbHBIM Y4acTHEM ca-
MUX YCHIHOBHUTEJEW (YCBIHOBUTEIS), MIPEJCTaBUTENIe OpraHa, OCYNIECTBISIONIEro (YHKIMU 10 OIeKe WIIN
MOTICYHUTENILCTBY.

B HeoO0XomuMBIX cityyasix CyZ MOKET IPHBJIEYb K YYaCTHIO B Jiejie poAauTeneil (POAUTEINs) UIH WHBIX
3aKOHHBIX IPEJCTABUTENCH YCBHIHOBISIEMOro peOeHKa, ero POJCTBEHHWKOB W JAPYIMX 3aWHTEPECOBAHHBIX
JIMII, @ TAKXKe caMoro peOeHKa, JOCTUTIIIEro Bo3pacTta aecstu jiet» [16].

B cBoro ouepens, cT. 313 I'paskaaHCcKOro MpoIeccyallbHOTO KOJEKCa YKPauHbl IPENyCMAaTPUBAET I10-
X0Kee IPaBUIIo:

«1. Cyn paccmaTpuBaeT 70 00 YCHIHOBJICHUHU peOCHKA C 00s3aTeIEHBIM y9acTHEM 3asBUTENS, OpraHa
OTIEKU U TONEYUTENbCTBA WM YIIOJIHOMOUYEHHOTO OpraHa MCIOJHUTEIbHOM BIIACTH, a TaKKe peOeHKa, ecin
OH TI0 BO3pAacTy M COCTOSIHHUIO 3JI0POBbS OCO3HAeT (HaKT YCHIHOBJIICHHS, C BBHI30BOM 3aWHTEPECOBAHHBIX U
JPYTHUX JIUI, CYJ] IPU3HAET HEOOXOAUMBIM JIOTIPOCHTh.

2. Cyn paccMaTpuBaeT JeJi0 00 YCHIHOBJICHHH COBEPIIICHHOJETHETO JIUIA C 005M3aTENbHBIM YIacTHEM
3asBUTENS (3asiBUTEINICH), YCHIHOBIISIEMOT'O JIMIA, C BBI30BOM 3aHHTEPECOBAHHBIX M APYTHX JIUL, KOTOPBIX CYJ
MpHU3HACT HEOOXOAMMBIM JTOMPOCUTHY [15].
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[Ipoananu3upoBaB yka3aHHBIC BBHIIIC HOPMBI, OYEBHHO, YTO YKPAMHCKHI 3aKOHOAATEIh HE TpEdy-
CMaTpUBaeT HEOOXOAMMOCTH ¥ BO3MOXKHOCTH 3aKPETUICHHS MPaBHJIa O MPHUBICYCHNN K YIaCTHIO B JEJe PO-
TUTeNel WM WHBIX 3aKOHHBIX MPEICTaBUTENeH peOeHKa, TOJUIeKAIEro yCHHOBICHHIO, a TaKkKe €ro poji-
CTBEHHHUKOB. A Belb B HEKOTOPBIX Cllydasx 0e3 y4JacTusi B CyZeOHOM 3aceJaHWW YKa3aHHBIX JIML] JeHCTBU-
TEIHHO OYAET CIOKHO MPUHSATH NMPABIIIBHOE PEIICHHE B TAKOM JieJe, TOCKOIbKY Ha KOHY JKM3Hb U Ccyan0a
YCBIHOBJIIEMOTO JTUTIA.

Kak Mbl oTMewanu paHee, Ha Hall B3IJISAJ, B COBPEMECHHBIX YCJIOBUSIX MOXKHO C YBEPEHHOCTBIO pac-
CMOTpETh BO3MOYKHOCTh MPUBJICYCHHSI PEOCHKA, MOAJICKAIIETO YCHIHOBICHUIO K YYaCTHIO B PACCMOTPEHUH
TPaXXTaHCKOTO Jiea 00 yCHIHOBIICHHH, JaXKe ecld OH He JocTur emie 10-ieTHero Bo3pacTa.

Panee B Pecrryonmuke Kazaxcran rpakmaHckue aeiia 00 YCHIHOBICHHH peOeHKa TakKe paccMaTphBa-
JUCch ¢ 00s3aTeNbHBIM yuacTueM mpokypopa. C mpunstueM 3akona Pecrmy6mukn Kaszaxcran ot 11 wrons
2017 r. Ne 91-VI «O BHEceHNU U3MEHEHHIA U JOTIOJIHEHUH B HEKOTOPbIE 3aKOHOAATEIbHbBIE aKThl PecmyOmm-
ku KazaxcTad mo BompocaM uX IPHUBEICHHUS B COOTBETCTBHE ¢ HOpMaMmu Kouctutynnn PecryOmmkn Kazax-
CTaHy», 3TO TpaBwio Obuto ynpasaneHo [18]. [Nomyyaercs, 4To Teneps ¢ BHECEHUEM JaHHOTO W3MECHEHHMS, K
3TOMY MpPaBHIY MOXXHO OOpaTUTHCS B COOTBETCTBHM C HOPMOH IAMCIIO3UTUBHOTO XapakTepa, MpeArnoararo-
IIeif cirydan, KOraa HeoOXOAMMOCTh YIacTHs IPOoKypopa Oyaer npusHana cynoMm (cr. 54 I'TIK PK) [16].

B 000ux HOpMaTHBHO-TIPAaBOBBIX aKTaX TOBOPHUTCS, UTO TIOCIE PACCMOTPEHHUS 3asBICHUS CY MPHUHAMA-
€T pelIeHue O €ro YAOBJIETBOPEHUN WIIH OTKa3€ B YAOBIETBOPEHUH.

B wacTu BbIHECEHHUS CYJIOM PEIIEHHS IT0 PACCMOTPEHHOMY ey 00 YCHIHOBICHHH €CTh Pa3iHuus, 3a-
Kirovaromuecs B ToM, 9to cT. 315 I'TIK Pecny6nmkn Kazaxcran ycTaHaBiauBaeT 3-IHEBHBIH CPOK CO JTHS
BCTYIUICHUA PCHICHUA B 3aKOHHYIO CUJIY, B TCUCHHUE KOTOPOIo Bremucka u3 peuicHuda cyaa A0JIKHaA 6])ITI)
HaIpaBlieHa B OPTaH, OCYIIECTBISIONINI TOCYJapCTBEHHYIO PETUCTPAIUIO aKTOB TPAKJAHCKOTO COCTOSIHHSA,
IO MECTY BBIHECCHHS aKTa CyJla, a TAK)KE B OPTaH, BHIOIHIIOMNN (DYHKITHH IO OTIEKE I MTOTIEYUTENHCTRY,
Mo MecTy BbhIHeceHus cyaeOHoro pemenus. B cBoto ouepens I'TIK YkpanHbl HanpaBieHUs! BBINUCKA U3 pe-
meHusd Cyaga B Opra, OCYHIGCTBJ]SHOHII/II\/'I (bYHKHI/II/I IO OIICKC MJIK MOIICYUTECILCTBY, U HUKAKHUX CPOKOB IJIA
COBEpIIICHHS TOJOOHBIX TEHCTBHUI HE TIPeyCMaTPHUBaET.

Uro kacaeTcs MPaBOBBIX IMOCIEACTBUN YCHIHOBIICHUS, TO OHHM Kak B PecnyOnuke KasaxcraH, Tak U B
VYKpanHe WIeHTHYHbIE U HACTYMAIOT KaK TOJNBKO CyaeOHOe pellieHre, BEIHECEHHOE TI0 JaHHOMY ey, BCTY-
IUT B 3aKOHHYIO CHITY.

Buvi6oowi

Ha ceroassizuii 1eHb ceMEHHO-OpayHOE U I'PaXIaHCKO-TPOIIECCYaTbHOE 3aKOHOIAaTEIbCTBO Kak Pec-
ny6smkn Kaszaxcran, Tak U YKpauHbl coepKaT Bce He00X0AUMble HOPMBI M IIPaBUJIa, KACAIOIIUECsS OCHOB-
HBIX TIOJIOKEHUH MHCTUTYTA YCBIHOBIICHHUS (yI0uepeHHs) peOeHKa.

Crnenyer obparuTh BHUMaHue Ha To, uTo CemeliHbll Kogeke Ykpaunsl oT 10 saBaps 2002 r. u ['paxk-
JAHCKHI TIPOIIECCyalTbHBIN KoJieke YKpauHsl oT 18 mapta 2004 T., IO CpaBHEHHIO ¢ aHAIOTMYHBIMH HOpMa-
THUBHO-TIPaBOBBIMHU akTaMu PecriyOnuku Kazaxcran, HecMOTps Ha TO, YTO HEOAHOKPATHO TOABEPTANINCEH BHE-
CEHMIO U3MEHEHHMH U JONOJIHEHHUH, ¢ MOMEHTa UX MPHUHATHS 10 HACTOSIIETO0 BPEMEHHU OCTAIOTCS IEHCTBYIO-
mMu. Yl HEKOTOpbIe MON0KEHHUS OTHOCUTENHHO MPAaBOOTHOIIEHUH, BOSHUKAIONIUX B MPOLIECCE YCHIHOBIIE-
HuUs (yIOUYepeHHs) JIeTel, 3aKperuieHbl B HUX yxke Oosee IByX aecaTkoB JeT. [lpudem, B Hagane 2000-x TT.,
KOTJia 1IUI0 CTAaHOBJICHHE HAIIMOHAJIBLHOTO 3aKOHOATENHCTBAa HE3aBUCHUMOM Y KpauHbl, UMENM MecTO OypHBIE
JMICCKYCHU OTHOCHTENBHO 11e7IeCO00Pa3HOCTH NMPUHSTHS OTIEIBHOIO0 HOPMAaTHBHO-TIPABOBOTO aKTa B cdepe
cemeliHOTO mpaBa. [lociie IUTENbHBIX 00CYXIeHHH ObLIO0 MPUHSTO PEelIeHne 0 HeOOXOAUMOCTH MPUHSTHS
Cewmeiinoro koxekca Ykpaunbl. OH Obu1 npunsatT 10 saBaps 2002 r., Ho Betynui B cuity | siHBaps 2004 r.
OJTHOBpPEeMEHHO ¢ ['paxkaHCKMM KojiekcoM YKpauHbl. B cBoto ouepens, B Pecniyonuke Kazaxcran cranosie-
HUE HAIMOHAJIFHOTO 3aKOHOJATENCTBA B chepe CeMEHOro M Tpa)kIaHCKOTO MPOIECCyaJbHOrO IpaBa, B
TOM YHUCJIE HOPM, PEryJIMPYIOIIUX MPaBOOTHOLICHUS! HHCTUTYTa YCHIHOBICHHA (yIouepeHus) peOeHKa, Ipo-
XOJWIO B HECKOJIBKO ITAIOB.

C y4eToM Cero/IHsIIIHETO COCTOSIHUS OOIIECTBa, Pa3BUTHS HAYYHO-TEXHUYECKOTO TIporpecca, JyMaeTcs,
YTO B KQUYECTBE MOJIOKUTENBHOrO IIPUMEPA, UMEIOIIETO 3aKOHOAATEIbHOE 3aKperuieHne B CeMEMHOM KOZIEK-
ce YKpauHbl, OTHOCUTEIBHO corjlacus peOeHKa Ha yCHIHOBIICHHE, CIIE0BAN0 OBl PACCMOTPETh B Ka3aXCTaH-
CKOM 3aKOHO/IaTEJILCTBE BO3MOXHOCTh W3MEHEHHUST HOPMBI, YKa3bIBaIOIIEH Ha NOTydeHHe coryiacus peOeHKa,
MoJIeXKaIiero ychiHoBiIeHnio B Pecniyonuke Kazaxcran, pocturmero 10-1eTHero Bo3pacTa, Ha MOTyYeHUE
COTJIacusl YCBIHOBIIIEMOT'O, BO3PACT M YPOBEHb MEHTAJILHOI'O PAa3BUTHUS KOTOPOIO IMO3BOJINT OCO3HABATH BCIO
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CEPbE3HOCTh COBEPIIAEMOTO B OTHOIICHHH HETO YCHIHOBIICHUS 0€3 MpsSMOTO yKa3aHus MONHBIX 10 JeT, To
€CTh BO3MOXKHO U O0Jiee paHHETO BO3pacTa.

[Ipoananm3mpoBaB HOpMAaTUBHO-TIPaBOBbIe akThl PecryOmmkn Kasaxcran n YKpauHBI, peryIupyrOInx
OOIIIECTBEHHBIC OTHOIICHHS B C)epe MHCTUTYTa YCHIHOBJICHHUS (ynOodepeHHs) peOeHKa, XO04eTCs OTMETHTh,
9T0 00BEAUHSAET 3aKOHOJATETHCTBO 000MX TOCYIAapCTB B paccMaTpuBaeMoil cepe, KOHEUHO, O0IIas 1eNb,
KOTOPYIO TIPECIeyeT HHCTUTYT YCHIHOBIIEHUS, 2 UIMEHHO: CO3/IaHUe OJIarONMpPHUATHBIX YCIOBHM /ISl YCHIHOB-
JIIeMOTo peOCHKA B IIESAX €ro rapMOHHYHOIO Pa3BUTHS B paMKaX yCTPOMCTBA €r0 B CEMbIO YCHIHOBUTEIIS
MyTEM 3aKpeIUIeHHsI JaHHOTO CTaTyca uyepe3 BRIHECEHUE CyIeOHOro aKTa.
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Ka3zakcran Pecny0iukacbl MeH YKpanHaHbIH 0aJia (KbI3) acbIpan ajy TypaJjbl
3aHHAMACBHIHBIH KelOip epeskesiepiH calbICTBHIPMAJIBI-KYKBIKTBIK TAJ1ay

Maxkanana Kazakcran PecmyOmuikacsl MeH YkpawmHamarbsl Oana (KbI3) acwIpan ary MHCTHTYTBIHBIH KeHOip
epEeKLIETIKTepl KapacThIpbUIFaH. ABTOpPJIAp «achIpall adyIblH» 3aHIbl YFBIMBIHA, a3aMaTTHIK COT iCiH JKYpTi-
3yne GanaHbl achlpan ay (achlpal ajy) iciHe KaThICAThIH TYJIFANapIblH KYpaMblHa Tanjay skacaiasl. Memie-
KeTTepiH OpKalChICHIHBIH 3aHHAMAChIHA ColiKec 0aja achlpam ajlyFa »KaTaThIH afaMzIap >koHe Oana acklpan
AyLIbl PETiHJE OpPEKeT eTe ajaThlH aJaMaap Typaibl Macelenep KapairaH. «banma acwlpamn amy» aHbIKTama-
CBIHA KaTBICTHI TOKTPHHAIBIK JIepeKko3epae 0ap opTypiIi FEUIBIMU Ke3KapacTapFa TOKTaJFaH. ABTOpJap Ka-
PacTBIPBUIBII OTBIPFaH MHCTHTYTTHIH KeHOIp ykcac epekenepi OOMBIHIIA Ka3aKCTaHIBIK XKQHE YKPAWHIBIK
3aHHaMa HopMajapblHAa aimi ae OGenrini Oip albIpMamBUIBIKTap Oap eKeHiHe Hazap aynmapanbl. Kasakcraxn
Pecmry6iikacs! MeH YKpanHa cOTTapbIH/a OamaHb! (KbI3bI) achIpall ary Typalisl icTepAi Kapay TOpTiOiH per-
JIAMEHTTEHTIH KYKBIKTBIK HOpMaJlapFa Taljay >KYpri3inreH. MakanaHbIH oJ[iCHAMAJIBIK HETi31H IHaeKTHKa-
JIBIK, JKYHENIK, CalbICTBIPMANbI-KYKBIKTBIK, HOPMAaTHBTIK JKOHE TaHBIMHBIH 0acka oxictepi Kypaiasl. Katbi-
HacTapbIH OCHI CAJIACHIH PETTEHTIH HETi3Ti XalbIKapalblK-KYKBIKTHIK aKTUIEepIiH HOpMalaphbl Ha3apFa ajblH-
11 CoHBIMEH KaTtap, Oana acelpan aimyFa KeficiM ay yiiH Kasakcran PecmyOimkacbIiHIa ackIpan anyFa jxa-
TaTBIH OaJlaHbIH >kachiH 10-)kacka AeiiH TOMEHAETY MYMKIHIIT1 Typajbl Mocelie KapajFaH.

Kinm ce30ep: 6ana (KbI3) ackipan aiy, 0aia KYKbIKTaphl, 6aja acklpar ajyllbl, acbIpal ajblHFaH, Oaya (KbI3)
aceIpar any TypaJibl 3aHHama, Oana (KbI3) achIpall ajly Typaisl a3aMarThIK icrep, Kasakcran PecryOmukacl,
VYkpauna.

L.R. Aliyeva, Ye.N. Klyuyeva

Comparative legal analysis of certain provisions of the legislation of the Republic of
Kazakhstan and Ukraine on the adoption of a child

In the framework of this research, some features of the institution of adoption of a child in the Republic of
Kazakhstan and Ukraine are considered. The authors analyze the legal concept of “adoption”, the composi-
tion of the persons involved in the adoption of a child in civil proceedings. Questions about persons who are
subject to adoption and persons who may act as adoptive parents according to the legislation of each of the
states are considered. Attention was paid to various scientific views available in the doctrinal sources regard-
ing the definition of “adoption”. The authors draw attention to the fact that, according to some similar provi-
sions of the institution under consideration, there are still certain differences in the norms of Kazakhstan and
Ukrainian legislation. The analysis of legal norms regulating the procedure for considering cases of adoption
of a child in the courts of the Republic of Kazakhstan and Ukraine was conducted. The methodological basis
of this scientific work was a dialectical, systemic, comparative legal, normative and other methods of cogni-
tion. The norms of basic international legal acts governing this area of relations are taken into account. The
article also discusses the possibility of reducing the age of 10, the child to be adopted in the Republic of Ka-
zakhstan in order to receive his consent to adoption.

Keywords: adoption of a child, child’s rights, adoptive parents, adopted, legislation on adoption, civil cases
on adoption of a child, the Republic of Kazakhstan, Ukraine.
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J1oOpOBOJILHOCTHh KAK «CKBO3HOI MPUHIMUN OPayHbIX OTHOEeHNH B PecnnyOiinke
Ka3axcran (HekoTOpble YaACTHO-NIPABOBbIE U My0JIUYHO-TIPABOBBIE ACTIEKThI)

B craree mogBepruayThl TEOPETHYECKOMY aHAIM3Y OTACNbHEIE CIIOPHBIE aCleKThl 3aKOHOAATEIFHOTO odectie-
YeHUs NPUHIMIA JOOPOBONBLHOCTH Opaka B KaszaxcraHe, KOTOpBI HCCiIeayeTcs B HEOOXOAUMOH «TpHaze»:
«IOOPOBOJILHOCTD 3aKIIOUEHUsI Opaka—100pOBOJIBHOCT NPeOBbIBaHUSA B Opake—100pOBOIBHOCTD IIPEKpallie-
HUs OpavyHBIX OTHOIICHWI». SIBHBIH aKIEHT 3aKOHOIATelNsl Ha JJOOPOBOJIBHOCTH MCKIIIOUUTENIFHO KaK IPHH-
LMIIE 3aKJII0UCHUS Opaka NPUBOAUT K TOMY, YTO OH 3HAYMTEIbHO HUBEIUPYETCS B IBYX IPYTHX HPOSBICHUAX
JAHHOM «TpHajabD». ABTOPOM IIPOBE/ICH aHAJINW3 HOPMATHBHBIX MOJIOKCHUH OpauyHO-CceMEeitHOro 3aKoHO[a-
tenbcTBa Pecny6Oniku KazaxcraH, qpyrux HOpMaTHBHO-TIPABOBBIX aKTOB HAIIMOHAJIBLHOTO 3aKOHOAATENIbCTBA,
a TaKKe CPaBHHUTEIBHO-IIPABOBOIO HCCIIEOBAHMS HOPMATHUBHOTO PETYIUPOBAHMS OTICIBHBIX YACTHBIX BO-
HPOCOB B CTpaHax OJIMKHEro 3apy0exkbs, HA OCHOBE KOTOPOT'O NPOMILIFOCTPHPOBAHBI HEKOTOPHIE HAPYILICHUS
HpHHIHUINA J0OPOBOILHOCTH B HOPMaX OTE€UECTBEHHOTO OpauHO-ceMeitHoro 3akoHoaarenscTBa. [lapannensHo
BBISIBJICHBI COXPAHSIOIINECS] TSHICHIIMN OTEUECTBEHHOT0 3aKOHOIATEIbCTBA K HAJIMYMIO HOPM C BBIPaXKEHHOM
TeHJIepHO acHMMeTpHel, He MMEIOIIeil K HaCTOSIIEMYy BPEMEHH OOBEKTMBHOTO COIMAIBLHO-IIPABOBOTO
000CHOBaHMS. APryMEHTHPOBaH KOH(IMKTOTEHHBIH MOTEHINAN COXPAHSIOIINXCS 3aKOHO/ATENbHbIX 3ampe-
TOB B BOIIPOCAaX PAaCTOPKEHUsS Opaka, He CIOCOOCTBYIOMNX 0OECIICUSHHUIO MTPUHIMIIOB OPayHbIX OTHOIICHUI
B PecnyOnmke KazaxcraH, a Takke MpeUIOKEHBI BAPUAHTHI KOPPEKIMHU 3aKOHO/ATENBHBIX MPEANHUCAaHUIT ¢
LEJBIO eT0 CYIIECTBEHHOTO CHIKEHHUSL.

Kniouesvie cnosa: GpadHble OTHOIICHHUS, JOOPOBOIBHOCTH, TEHIEPHAs aCHMMETPHs, TeHAepHAas IUCKPHMH-
HaIMs, 3aIpeT Ha pacTopkeHUe Opaxa, KOH(QIMKTOreHHOCTh CeMEHHO-0pauHOTO 3aKOHO1aTeIIbCTBA.

Beeoenue

ITo obmemy mpaBuiTy, 3aKJIFOUCHHE U PAaCTOpKeHHE Opaka OTHOCITCS K cepaM JOOPOBOIBHOTO pellie-
HUS JIULI, BCTYNAIOIIUX B Opak WK NPUHSBILMX PELICHUE O €ro pacTopkeHuu. Bmecte ¢ Tem, npu Beeil oue-
BUAHOCTHU JaHHOTO NPUHIIMIIA, BOIIPOCHI €r0 COOMIOICHHUS U 00€CIICUEHHUsI UMEIOT 3HAYUTEIIEHOE KOJTMUECTBO
CIIOPHBIX aCIEKTOB, KOTOPBIE 3aCIyXUBAIOT AETATHHOTO PACCMOTPEHUs, aHaIN3a M ydeTa B HOPMATHBHOM
perynupoBannu. KoHedHO, B IpeKHUE UCTOPUUECKHE AMOXHM HA TEPPUTOPUH MPAKTHUYECKH BCEX COBPEMEH-
HBIX TOCYapCTB CYLIECTBOBAIM Pa3IMYHbIE BapUAHThI PErYJIHPOBAHUS CEMENHBIX OTHOIIEHUWH, IpU KOTO-
PBIX MMEN MECTO SIBHBIA TUCTAPUTET B OTHOIIEHHUSIX MY’)Ka M JK€Hbl. B paMKkax HacTOAIIeH CTaTbU MBI HE
CTaBHUM II€JIb ICTOPUKO-TIPABOBOTO aHAIN3a, & KOHIICHTPHPYEM BHUMaHHUE HCKIIFOUYUTEIFHO HA COBPEMEHHOM
noJjioxeHuu zein. Ilpu 3ToM npumeyaTenbHo, yTo GakTHIECKH JOKYMEHTaMU, KOTOpBIE BIIEPBBIE 3a(UKCHPO-
BaJIM TIPHHIIMIT PAaBEHCTBA CYNPYTroB ObUIN TEpBbIe COBETCKUE NeKpeThl oT 18 u 19 nexadps 1917 roxa [1, 2].
NMeHHO AaHHBIMH JOKYMEHTAMH 3aKpEIUIJIOCh PABHOIPABHE CYMPYTOB B MOMEHT 3aKIIOUEHHUs Opaka, B
nepuoJ npeObIBaHus B OpayHbIX OTHOLICHHSAX, a TAKXKE NPH PacTOp)KeHUH Opaka. Bmecrte ¢ Tem 10 HacTos-
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LIETO0 BPEMEHU HEKOTOPHIE BOMPOCHI, HEMOCPEACTBEHHO KacaloIIMecs pa3IMYHbIX ACTIEKTOB HMpWHIHMIA pa-
BEHCTBA CYNPYTOB, CTAHOBSITCA MPEIMETOM aHaJHN3a M AUCKYCCHil. B 4acTHOCTH, B 3TOM KITFOUE MOYKHO OIle-
HUBAaTh MPHUHIUI JOOPOBOIBHOCTA B CTPYKType OpadHbIX OTHOIMIEHHH. PakTHYeCKH PaBEHCTBO TOJHKHO
Mperonarate ¥ paBHyIO CTETIEHb JOOPOBOIBHOCTH.

B Pecny6ninke Kazaxcran npoBosriamiaeTcs KOHCTUTYITHOHHBIA TIPUHITHIT 3aIIUTHI OT TUCKPUMHHAIIN-
OHHOTO HEPaBEHCTBA IO PA3JIMYHBIM OCHOBAaHUSM, B TOM YHCIE IO TakuM, Kak moi (4. 2 ct. 14 Koncrury-
uu PK) [3]. B cootBeTcTBUM ¢ . 26 1. 1 ¢T. 26 Konekca o Opake (cynpyxectse) u ceMbe (nanee — KobC
PK), «Opak (cympykecTBO) — paBHONPABHBIA COI03 MEXKIY MYKYMHOW M JKEHIIWHOH, 3aKIIOUYEHHBIN HpU
cBOOO/THOM U TIOJTHOM COTJIACHH CTOPOH B YCTaHOBJIEHHOM 3akoHOM PecrryOnmku Kazaxcran mopsiznke, ¢ 1e-
JIBIO CO3/IaHUS CEMBH, TTOPOXKIAOIINIA UMYIIIECTBEHHbIE U JTMYHBIE HEMMYIIIECTBEHHBIE MTpaBa U 00I3aHHOCTH
Mexnay cynpyramm» [4]. Ilpu stom B cr. 2 nmannoro Koxpekca JONOTHHUTENBHO yKa3blBaeTcs, YTO OpadHO-
cemeitHoe 3akoHomaTenbcTBO PK OCHOBBIBaeTCs Ha MPHUHIMIIAX TOOPOBOIHHOCTH OPAvYHOTO COI03a MEXKIY
MYXKYAHOW ¥ XeHIMHOM (.1 1. 2 ¢T. 2), paBeHCTBa MpaB CYNpPYyroB B ceMbe (Mil. 2 . 2 cT. 2) u Jap.

Koppecnonaupytomias Hopma, GUKCHPYIOLIast IPUHIUT JOOPOBOIEHOCTH NPHU 3aKIOYeHUH Opaka, co-
nepxxurcst B . 2 1. 1 c1. 25 KoBC PK, B cooTBETCTBUM C KOTOPHIM Opak MpU3HAETCS HeNEeHCTBUTENBHBIM,
ecly OH OBLT 3aKiF0UeH 1Mo npuHyxaeanto. [Ipu atom B mm. 2 cr. 26 KobC B kauecTBe cyObekTa mpaBa Tpe-
OoBaHHA pacTOp)KEHHsI Opaka yKa3bIBaeTCsl CYNpyr (a Takke MPOKypop), YbH MpaBa ObLIN HAPYIICHBI B CHITY
OTCYTCTBHS JJOOPOBOJILHOTO COTJIACHSI Ha 3aKiIoueHne Opaka. B ykazaHHOI HOpMe Takxke CONEPKHUTCS Tepe-
YeHb OOCTOSTENBCTB, KOTOPBIE HEMOCPEACTBEHHO CBsI3aHBl C HAPYIICHHEM IPHHININA JO0OPOBOJBHOCTH
(mpunyx)aeHue, oOMaH, 3a0yKIeHHE, HEBO3MOKHOCTh B CHITy CBOETO COCTOSIHUS Ha MOMEHT PETHCTPaLiU
Opaka TOHMMAaTh CYTh COBEpIIAEMBIX JCHCTBHH M PYKOBOAWUTH UMH). B HaHHOM ciyuae, Kak COBEPLICHHO
CIPaBEeIMBO YKA3bIBAIOT Ka3aXCTAHCKUE UCCIIEAOBATENHN, «OTCYTCTBHE TOOPOBOIBHOTO COTIIACHS OJHOTO W3

CYIIPYroB Ha 3aKJIl04YeHHe Opaka sSBJSIETCS 3aKOHOJATENbHON (HKcaluel MOpOKa BOJIM U BOJIECU3bSBICHUS)
[5; 167].

Mamepuanst u MmemoOsl ucciedosanus

YuuThIBas TO 0OCTOSTENBCTBO, YTO UCCIEAYEMbIC B HACTOSIIECH CTAThE ACTIEKTHI MPAKTUICCKU HE MOJI-
HUMAJIMCh HA CTPAHMIIAX Ka3aXCTAHCKOM HAaydHOM IEYaTH, OCHOBHBIM METOJOM HCCJICIOBAHHUS CTajl METOI
O0OBEKTUBAIIMK TPOOJIEMBI, CYIIECTBYIONICH B paMKax JCHCTBYIOIIEIO OTCUSCTBEHHOTO OpavHO-CEMEHHOT0
3aKoHO/aTeNbcTBa. COOTBETCTBEHHO, NIPUOPUTETHHIM MAaTEPHAJIOM HCCIIEOBAaHUS SIBUIIMCH HOPMBI OTEYe-
CTBEHHOTO M 3apy0eKHOro OpauyHO-CEeMEHHOIo 3aKOHOJATENBCTBA, 4 TAKKE OTICNIBHBIC TUCKYCCHOHHBIC
MyOJIMKAIMK, UMEIOIIUECS K HACTOSIIEMY BPEMEHH, 10 BOMPOCAM HEHAJUIekKAIIEro 00eCIIeYeH s IPUHITUIIA
JNOOPOBOJILHOCTH B Opake. B kauecTBe JOMOIHUTEIBHOTO METOOJIOTHYECKOr0 MHCTPYMEHTapHs, obecrie-
YHBIIETO JOCTOBEPHOCTh U 0OOCHOBAHHOCTH BBIBOJIOB, HUCIOJIL30BAUCH TAKKE CIICIYIONIHE METOJbI: CPaB-
HUTEJILHO-TIPABOBOM METOJ ()11 BBISBJIICHUS PA3JIMYHBIX MOJEJICH MPABOBOI'O PEryJIMPOBAHUS U OIpeese-
HUS BO3MOXXHOCTH 3(P(PEKTUBHOIO 3aUMCTBOBAHUS); METOJI CTPYKTYPHO-CUCTEMHOrO aHajiu3a (Ipu mocra-
HOBKE aKIICHTOB Ha MPOTHBOPEYUAX B CHCTEME CEMEHHO-OpayHoro 3akoHojarenbeTBa Pecrybnuku Kazax-
CTaH, a TAK)KE€ WHBIX 3aKOHOJATEIBHBIX aKTOB); (OPMALHO-JIOTHYECKUI MeTo (NPU BBISBICHUN JIOTHKO-
COJIep)KaTeNILHOTO CMBICIIA 3aKOHOIaTeNIbHBIX MPEIIHCAHNI), a TAKXKE METO]] MOJCTHUpOBaHus (Tpr 000CHO-
BaHUH MOJOKUTEIBHBIX MOCICICTBUIN MPeIIaraéMbIX NU3MEHCHHUH ).

Pesynvmameot

K HacTosimieMy BpeMeHHU TOYHBIE 3aKOHOJIATEIbHbIE MPEIHCAHNS, B KOTOPBIX MMPUHIHIT JOOPOBOJIBHO-
CTH JIOCTHTAeT MPAKTUYECKH CBOETO ayTEHTUYHOTO 3HAYEHHS, 3aTPAruBalOT TOJBKO BOMPOCH 3aKIIOYEHUS
Opaka. Bmecte ¢ TeM 1OOpOBOJIBHOCTh CIIEAYET PacCMaTpUBaTh KaK «CKBO3HOI» MPUHIMI OpavyHOTo COM03a
Ha TPOTSHKEHUH BCETrO TEPHOoJia €ro CyIECTBOBAHUS, TO €CTh (PAaKTHYECKH KaK «TPHaIy» J0OpPOBOILHOCTH
3aKIII0YeHUs] Opaka, JTOOPOBOJIBHOCTH TPOJODKEHHS OpadyHBIX OTHOIICHHH, a8 TakKe TOOPOBOJBHOCTH HX
npekpanieHust. YacTHBIM MOATBEPKIAEHUEM 3TOMY SIBISIETCS 3aKOHOJATEIBbHOE YCTAHOBIEHUE OTHOCUTEIBHO
TOr0, YTO CPOKM HCKOBOM NaBHOCTH HE PACIpOCTPaHSIOTCS Ha TpeOOBaHUS, BBITEKAIOIIUE M3 CEMEHHO-
OpavHBIX OTHOIICHHH, 33 UCKITIOUEHUEM CIIEIMATbHO YCTAHOBJICHHBIX CIIy4aeB, B YaCTHOCTH, B CITydasx pas-
Jienia UMyIIecTBa rnocie pacropskenus opaka (1. 1 cr. 8 KobC).

OnHuM n3 cienuprUECKUX BOIPOCOB OLEHKH NPUHLIUIA JOOPOBOJIBHOCTH B CEMEHHO-OpayHbIX OTHO-
HIEHUSX ABJISIOTCS CUTYallld, B KOTOPBIX CYIIPYT HE MOKET PacTOprHyTh Opak 0e3 corjacus CyNpyrd B Iie-
pHoz ee OEpEeMEHHOCTH WITH B TEUEHHUE MEPBOTO rojia xu3Hu pederka (1. 2 ct. 16 KobC). Hecmotpst Ha siBHO
BBIpR)KEHHOE CTpEeMIICHHE 3aKOHOJATeN sl OCPEACTBOM JAaHHOM MMIIEPaTHBHOW HOPMBI 00€CIEUnTh HHTEpe-
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[06GpOBONBHOCTb KaK «CKBO3HOMY» NPUHLMN GPaYHbIX OTHOLLEHUN. ..

Chl OEpEMEHHOW KEHIIMHBI M POJUBILETOcs peOeHKa, NaHHas HOpMa TpeOyeT OompeneleHHOro aHajau3a Ha
mpenMeT ee menecoodbpasznoctd. [lpu atom B 1. 4 HopmaruBHoro mocranoenenus Bepxosaoro Cyma Pec-
myOimku Kazaxcran Ne 5 ot 28 ampens 2000 r. (B neiictBytomieii pegakimn) «O IprUMEHEHUH CyIaMH 3aK0-
HOJIAaTeJIbCTBA MPH PACCMOTPEHHUHU CyIaMH el O pacTOp:KeHHH Opaka (CynpyKecTBa)» COICPKHUTCS OO~
HUTEIBHOE YKa3aHHUE OTHOCHTEIBHO TOTO, YTO «yKa3aHHOE OIPAaHMUYCHHME HE OTHOCHUTCA K ClydasM, KOorja
peOeHOK pOIMIICSl MEPTBBIM WJIM HE JOKUI 10 rofa. I B ToM, U B IpYroM cilydae CyZAbs HE BIIPaBE OTKa3bl-
BaTh B MPHEME HCKOBOTO 3asBICHUs» [6]. B naHHOM cityuae ciiegyeT OTMETUTH CPaBHHUTENBHYIO «IeMOKpa-
TUYHOCTB)» Ka3aXCTaHCKOW CyAeOHON MPaKTHKH 10 PAacCTOPKEHUIO Opaka B ONHMCHIBAEMBIX CUTYalsIX. Tak, B
gacTHOCTH, B 1. [loctanoBnenus [Ineryma BepxoBaoro Cyma P® Nel5 ot 5 nHostOpst 1998 r. (B meiicTBytO-
el pegakuun) «O IPUMEHEHNH CylaMH 3aKOHOJATENbCTBA IPH PACCMOTPEHUH [IeJ1 O PACTOPKEHUU Opakay
yKa3bIBaeTCA, YTO 3alpeT Ha pacTOpKEHUE Opaka paclpoCTpaHsIeTCsl U Ha ciydad, Korja peOeHOK pOIHIICs
MEPTBBIM HIIH YMEp JI0 JOCTYKEeHHs rofa [7].

I'ennepHble BOIPOCHI HEPEAKO CTAHOBSTCS OOBEKTOM MPHUCTAIBHOTO BHUMAHUS B IIPABOBBIX HCCIENO-
BaHUsIX, B 0COOCHHOCTH B TEUCHUE MOCIEAHUX AecsaTmwieTuil. [Ipu 5ToM WHOTIA 3aTpyIHUTENBHO OJHO3HAY-
HO OTBETHTH Ha BONpoc: «YTO MMEHHO MMEET MECTO B OTIENBHBIX CIIydasX — TeHAepHas aCUHMMETpHS WU
reHJepHasl JUCKPUMUHALMA?Y». ACHMMETPHYHBIC ACHEKTHl MPABOBOTO PEryJIMPOBAHMSA, B LIEIOM, HEPEIKO
HUMCIOT TC HUJIU UHBIC O6OCHOBaHI/Iﬂ, IMOCKOJIBKY OTHACJIBHBIC COCTOSHUSA (B YaCTHOCTH, 6epCMCHHOCTI) KaK CO-
CTOSTHHE, OOYCIIOBIICHHOEC HWCKIIOUUTEIBHON OMOCOIHMAIbHON MPHUHAAICKHOCTBIO K KEHCKOMY IONTy) HE
MIPEAIONaraloT BO3MOXHOCTb ITOJTHOM T'€HACPHOH CUMMETPUH. B 3TOM cMbIcie BOIIPOC O reHIepHOM PaBeH-
CTBE MY)KUMHBI U KCHIIMHBI C TOYKH 3PEHUSI CEMEHHO-OpauyHbIX OTHOLICHUN BO3HHKAET JOCTATOYHO YaCTO.
[IprueM UMEIOTCS KaK TOYKH 3PEHHsI, COTJIACHO KOTOPHIM HAJIMYME ONPEACICHHBIX MpedepeHIuii y oqHon
CTOPOHBI Opaka (Kak MpaBWIIO, Y KECHIIUH 110 MPUYNHE HAJIMYUS JeTel) sIBIsIeTCS 00OCHOBAHHBIM M JKeia-
TEJIHBIM, TaK W MPOTHUBOIOJIOXKHbIE HO3UILUH, apTyMEHTHPYIOLINE HEOOOCHOBAHHYIO acCUMMETPHIO ((paKTu-
YECKHU I[I/ICKpI/IMI/IHaHI/IIO) B OTHOIICHUU MY>KYHH.

Hawubonee yacTo BO3HUKAIOT BOIIPOCH OTHOCUTEIBHO MAPUTETHOCTH B BOIPOCAX BOCIIUTAHHSA ACTEH, UX
MaTepHaJIbHON MOANEPKKH B Clydae pacTopskeHHs Opaka u T.1. OIHAKO OIHUM M3 Hanboyiee KPUTHUHBIX
SIBIISIETCS paHee MPHUBEICHHOE 3aKOHOJATEILHOE YCTAHOBICHUE OTHOCUTEIHHO HEBO3MOXKHOCTH MYKUUHBI
PacTOPTrHYTh Opak ¢ KCHIIMHOMN, HaXOISIIEHCS B COCTOSHUN OCPEeMEHHOCTH, JTUOO NMPH HAIUYMKM PeOCHKA B
BO3pacTe A0 OXHOrO roja. Bo MHOrux myOimMkauusx ykasbIBaeTCsl, UYTO AAHHBIN 3alpeT CIEAyeT OLEHUBATh
KaK CTPEMJIEHHE OTPaJUTh KECHIIMHY OT YPE3MEPHBIX MEPEKUBAHUH 110 IPUUMHE Pa3BOJa B CIydae HaJIMUHUs
y Hee COCTOSHHS OEpEMEHHOCTH MK peOeHKa B BO3pacTe JI0 OJHOro roja. Bmecte ¢ TeM OTCYTCTBHE KaKHX-
100 TOMOTHUTENBHBIX YCIOBUN (OrpaHUYEHHUH, UCKIIIOYEHNH) JeJlaeT 3Ty HOPMY «HECIpaBeJIMBOI B OT-
HomeHuH myxeit» [8; 11]. Ilpu 3TomM npyrue aBTOpHI YKa3bIBaIOT HA TO OOCTOSTENHCTBO, YTO KOHKPETHAS
CUTYyaIUsl MOKET ObITh BeCbMa HEOJIHO3HAYHOM, M0 MPUYMHE YETr0 YTBEPKIATh OE3yCIOBHYIO MIPE3YMIIIHIO
aMOpaJIbHOCTH MYXKa TIPU PACTOp)KEHHH Opaka ¢ OepeMEeHHOU KEeHOH JIMOO Mpu HAMYWU peOeHKa B BO3-
pacte 10 oHOTro roja OblI0 ObI HEBEPHBIM. Tak, B 4aCTHOCTH, 3aKOH HE IPEAYyCMaTPUBACT IIpaBa My»a BO3-
pakaTbh IPOTUB PacTOP)KEHHsI Opaka ¢ OepeMEeHHOM KEHIIMHON WIN MPH HAJMYUK peOeHKa 10 OJHOTo roaa
(TO ecTh JyIg KEHIIMHBI B JAHHOM CUTYalluu OTCYTCTBYIOT OTpaHUYEHUS, B OTIIMYHE OT MY>KUHHBI). B 1emom,
M0JJ0OHBIE CUTYALIMH TaKKe HEJb3s1 HCKIIFouaTh. COOTBETCTBEHHO, €CIIM PEUb WAET O 3aIlIUTe MpaB OyAyliero
WK poAuBIIerocs peOeHKa, To Mogo0Has IpaBoBasi aCKMMETPUS peAcTaBisieTcs criopHoi. He nckiroueHst
Y TaKWe CUTYAIHH, TIPU KOTOPBIX MYX He SBJISETCS OMOJIOTHYECKUM OTIIOM peOeHKa (MBI B JaHHOM Cllydae
HUCKIIIOYa€M YaCTHBIC CHUTYyalluH, CBA3AHHLIC C HMCIIOJL30BAHUEM PCHPOAYKTHUBHBIX TeXHOJ’IOFHﬁ), 00 OT-
LIOBCTBO SIBJIAETCS ocnapruBaeMbIiM. B nanHoM ciydae dakrtuueckn kak KobC, Tak u Bbllle mpouUTHPOBAH-
Hoe HopmatuBHOe noctanoBinenne Bepxosaoro Cyzaa Pecny6nmku Kazaxcran He Aaf0T OCHOBaHHM 7S TO-
To, 4TOOBI paspeuinTh AaHHYIKO CUTyalWiO, C TOUYKU 3PCHUA «3ApaBOro CMbICIa» (B TOM YHCJIC, U C TOYKHU
3peHus1 3auuThl npas cynpyra). [Ipu stom T.B. Illepmiens ykasbiBaeT, 4To ciaydand OCTIapuBaHUs OTLOBCTBA
B CyJAcOHOM MOpPSAIKE U Jake HaJIu4yhe CyJeOHOro pemieHus], yJOBJIeTBOPUBILIETO UCK 00 OCTIapuBaHUH OT-
IOBCTBA, (DaKTHUECKU HUKAK HE BIUSCT HA JICHCTBHE 3alpeTa OTHOCHTEIBLHO PacTopyeHus Opaka B 1moj1o0-
HbIX cutyanusx [9; 30].

Bosznukaer cutyanus, Ipu KOTOPOW 3aKOHOJATENb CTAaBUT IMO3UTUBHBIC LIEIH (BO3MOXKHOE COXpaHEHHUE
CEeMbH, 3aIlIUTa MPaB HEPOXKIECHHOTO WU POJIUBIIErocst peOeHKa) B IPHOPUTET HAJ| IPUHIIMTIOM JOOPOBOIIb-
HOCTH TP pPacTOpKeHHH Opaka. Bmecte ¢ Tem, Kak COBEPIICHHO CIPaBeIUIMBO OTMEYAIOT UCCIIe0BATENH,
3alpeT Ha pacTop)keHHe Opaka B MOJOOHBIX CHUTYalUsAX «CEPbE3HO OrpaHUYMBACT MpaBa MyXa, OJHAKO HE
3alMIIAeT )KEHITUHY OT KOH(JIMKTA U HE CIOCOOCTBYET HAJIAXKUBAHHIO OTHOIICHUI MEX/y CYIPyTraMH, €CIH
B ceMbe mpowu3orien pazmam [10; 104].
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Eme pa3 moguepkHeM, 4TO JOOPOBOILHOCTh KaK MPUHIMI OpayHbIX OTHOLICHUH AOJKHA OLEHUBATHCS
B Ka4eCTBE «CKBO3HOT'O» MPUHITUIA KaK NP 3aKIII0OUeHNH Opaka, TaK ¥ MPH €r0 PaCTOP>KEHUH (B TOM UHCIIe
U B OJJHOCTOPOHHEM IMOPSIIKE), Ha YTO COBEPIICHHO CIIPaBEUIMBO YKa3bIBalOT ucciaenosarenu [11; 150, 151].
B nenom, Bonpockl pacTop:keHus1 Opaka OTHOCSTCS K OAHUM M3 HauOoJee CIOXKHBIX U METEeTUIBHBIX B KOH-
TEeKCTe HOPMATHBHOTO perynupoBaHusi. OqHAKO MOXKHO C YBEPEHHOCTBIO YTBEPKIAaTh, UTO Upe3MepHasi ja-
KOHHYHOCTH 3aKOHOJIATeNIsl B IIEJIOM PsIZie CIydaeB sBISiETCS HexenaTenbHOW. Kak coBepmieHHO cripaBemin-
BO YyKasbIBasl Oosee Beka Hazaa m3BecTHHIN topuct [.D. leprieneBud, «TpyIHOCTh 3aKOHOAATENS B Jieie
pa3Boja 3aKII0YaeTcsl B ONPEACICHUN TE€X YCIIOBHM, P KOTOPBIX CTAHOBUTCS HEBO3MOXKHBIM OOILEHHE U
COXKUTENFCTBO: OHO MOXET FITH HACTOJBKO 3aTPYTHUTH PACTOpPKEHHE OpakoB, YTO MHOTHE U3 HUX He OymyT
COOTBETCTBOBATh CBOEH Hee, MK K€, HA000pOT, HACTOJIBKO OOJIETYUT BOZMOKHOCTh Pa3BOJIa, UTO KaKIas
ccopa CTaHET MOBOJIOM K Pa3phiBy...» [12]. COOTBETCTBEHHO, OCHOBAHUS ISl PACTOPIKEHUS Opaka JIOJIKHBI
OBITh YETKUMH, COOTBETCTBYIOIINMH JIOTUKE OLEHKH COIHAFHO-TIPABOBOM MPHUPOIBI OPAYHBIX OTHOIICHHH,
a Taxke MMEIOUINMY paBHBIE MIPABOBBIE OPHEHTHUPHI ISl 000WX cympyroB. Tak, B 4aCTHOCTH, B KOHTEKCTE
HCCIIEyeMOro 3aKOHOAATEIBHOTO 3alpeTa, Ha Halll B3I, SIBHO TpeOyeTcs: Koppekuus. Mbl yxke yKazaiu
Ha TaKkue BapHaluM, KaK HEBO3MOXXHOCTH CYIpyra BO3pa)kaTb NPOTUB PacTOpPKEHUs Opaka B aHAIOTHYHBIX
00CTOATEIHCTBAX, HATMYHNE HPABCTBEHHOMN KOJUTM3HMH B CITydasX, KOT/Ia CYNpyT He SBJSETCS OTIOM pebeHka,
WM ero OTLOBCTBO ocnapuBaercsa. KpoMe Toro, kak yka3pIBaloT HCCIIEI0BATENH, CYIIECTBYOIIAs 3aKOHO1a-
TENbHAs! KOHCTPYKLHUS MOKET MPUBECTU K TOMY, YTO PACTOpXKEHHE Opaka CTaHeT HEBO3MOXHBIM Ha MPOTS-
KEHUH JOCTAaTOYHO JJIUTEIHHOTO BPEMEHHU (B YAaCTHOCTH, B CIy4yae IOCIEAYIOmel OepeMEeHHOCTH JKEHBI,
MpHYeM HE3aBUCHMO OT TOTO, KTO SBIISIETCS] OMOJIOTHYIECKUM OTIIOM pebenka) [13; 78].

[Tpu 3TOM crieyeT OTMETHTh, YTO B 3aKOHOJATEIHCTBE CTpaH OJIKHETO 3apyOeKbsl JaHHBIH BOIIPOC
pemraercst pa3InYHbBIM 00pa3oM. PaHee MBI yKe OTMETHIIHN elie 0oJiee BRIPAKEHHYI0 KOHCEPBATHBHOCTH POC-
CHUIICKOTO 3aKOHOJATENsI B CPAaBHEHHUH C Ka3aXCTAaHCKHM ITOAXOJIOM K periiaMeHTallly JaHHOTO Bompoca. B
LEJIOM, B OTACIBHBIX CTpaHax OJMKHETO 3apyOexkbsi UMEIOTCS CXOKHME BapHaHThl perynupoBanus. Tak, co-
rnacHo cT. 34 CemeiiHoro xojekca MonmoBsl ot 26 okTsi6pst 2000 r., yKa3zaHo, YTO «MYX HE UMEET MpaBa
0e3 cornacus keHbl TpeOOBaTh pacTOpPKEHHUsI Opaka BO BpeMs ee OEPEeMEHHOCTH, a TaKKe Ha MPOTSDKEHUH
rojia mociie poxkIeHus peObeHKa, eclid PeOCHOK POAMIICS KUBBIM M B T€UEHHE 3TOTO rojla OCTaBaJICs KHU3HE-
crocoOHbIMY [14]. 3mech HAIMYECTBYET CXOXKECTh ¢ Ka3aXCTAHCKOW MOJEIbIO, TP 3TOM OCHOBHBIM Mapa-
METPOM CXOJICTBA SIBJISIETCS JIOTHYECKH CIieAyeMas BO3MOXKHOCTH JKE€HBI PACTOPTHYTH Opak MpHU HAIAYHH
TAHHBIX OOCTOSTENBCTB, JIaXKe NPU BO3pakeHnU cynpyra. K 6oriee BBIroJHOMY BapHaHTy PELISHUs CIeTyeT
OTHECTH JIMIIb JICTATH3aIUI0 O0CTOSITENBCTB (YKa3aHHE Ha TO, YTO PEOCHOK POJIUIICS JKUBBIM M OCTaBaJICs
JKUBBIM Ha TIPOTSHKEHHUU BCETO rojia) HemocpencTBeHHO B Kojekce, a He B AkTe 0(hUIIMANBHOTO Cy1e0HOTO
TOJIKOBaHUs, Kak B Pecrrybnmuke Kazaxcras.

B npakTudeckn ayTeHTUYHOM C Ka3aXCTAHCKOM MOJIENIbI0 BapuaHTe perjiaMeHTHPOBaH BOIPOC B CT. 18
Cemetinoro kojiexca Keipreizckoi Pecriyonuku ot 30 aBrycra 2003 r.: «Myx He UMeeT npaBa 0e3 Corjiacus
JKEHBI BO30YXKIaTh JENI0 O PacTOpKEeHHH Opaka BO BpeMs OEpEeMEHHOCTH JKEHbl U B TEYEHHE Trojia IMOCIe
poxaeHus ux oomero pedenkay [15].

AHanoruuHoe npeanucanue coaepxkurcs B cT. 39 CemeitHoro xonekca Pecrybnuku Y3bekucran [16],
ct. 15 Cemeiinoro xojnekca AzepOaiimkana [17], 4. 2 ct. 1123 I'paxxmanckoro xoxekca ['py3un [18], a Taxxke
4. 1 cr. 23 CemeliHoro kozaekca TypkMmenuctana [19]. Ilpu stom B CemeliHOM Kozekce TypKMEHHCTaHa
TaKXKe COJCP)KUTCS 3allpeT Ha pacTOpKeHHe Opaka 1Mo 3asBJICHUIO ONEKyHa HeJIeecroCOOHOro Cympyra B
CIIy4asx, KOTJa ONEKYyHOM SBIISIE€TCS OJWH M3 Cynpyros. JlaHHOe mojoxeHHe, 0€3yCIOBHO, 3aCiTy>KUBAET
BHUMAaHUS, OJTHAKO HE B KOHTEKCTE HCCIENOBaHMs MPUHIUIA JOOPOBOIBLHOCTH, MOCKOIBKY HEIEeCrnoco0-
HOCTB OJIHOTO W3 CYNPYroB (paKTHYECKH MCKIIOYAET MOCTAHOBKY BOIpOca O JIOOPOBOJIBHOCTH Kak (pakTope
OCO3HAHUS W MPOSBICHHS CBOEH BOJIM BOBHE. B maHHOM ciyyae peuyb WAET O TapaHTHAX MPaB Heleecrnoco0-
HBIX JIMI ¥ HEUTpAIM3allK PUCKOB 3JI0yIOTpeOIeHU Apyroi CTOPOHEI.

B cr. 17 CemeiiHoro xonekca Pecryonmukn Tamkukucran ot 13 HosiOpst 1998 r. mMeeT MecTo HEKOTO-
pasi BapHaTHBHOCTH aHAJIM3UPYEMOTrO NpaBwja. B 4acTHOCTH, coryiacHO 4. 1 JaHHOHN CTaThH, MYX JIMIIEH
mpaBa TpeOOBaTh PACTOPKEHUsI Opaka BO BpeMs OEpEMEHHOCTH KEHBI U 10 AOCTHKEHUS peOeHKoM 1,5 ner.
OnHako B 4. 2 yKa3aHHOM CTaThbU COJEPIKUTCS MPABHUIIO, COTIACHO KOTOPOMY 3alpeT HE paclpoCTpaHseTcs
Ha MY)Xa, «ECJIM B YKa3aHHBIA CPOK OH HEMOCPEICTBEHHO 3aHMMAJICS BOCIUTaHHEM pebeHKa, a Cylpyra oT-
Ka3aJlach OT BOCIIUTAHUS peOCHKA MM SBUJIACh HHUIIUATOPOM pacTOpKkeHus Opakay [20].

Yacts 3 cr. 13 Cemeitnoro kogexkca ApmeHun ot 9 Hos0pst 2004 r. comepxut Oosee OrpaHMYCHHBIN 3a-
npet: «Myx 0e3 coriacusi )KeHbl He BIIPaBe 1M0/IaBaTh 3asBICHHE O PACTOPKEHUH Opaka B rmepuoJ OepeMeH-
HocTH *eHbl» [21]. C 0JIHON CTOPOHBI, TAHHBIM BapUAHT PETIAMEHTAIIMN OTYACTH Oosiee MUOepaibHbINA, HO
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TaKXKe He JHIICH JUCIapuTeTa B peajn3alyud NPUHLIUIA TOOPOBOJIBHOCTH B OTHOLICHWH CYNPYrOB Ha CO-
XpaHeHue OpayHbIX OTHOIICHHH.

B cBoro ouepenp, cormacHo ctT. 35 KobC Pecniy6mmku bemapycs ot 9 urons 1999 r., nanroe o6cTos-
TEIBCTBO UMEET HECKOJIbKO MHYIO0 HalpaBIeHHOCTh peryanpoBaHus. C OJHOW CTOPOHBI, HE JOMYCKaeTCs
pacTopxeHne Opaka BO BpeMs OEpEMEHHOCTH KEHBI B IO TOCTIKCHHS peOeHKOM 3-X JIeT (TO €CTh B TCUCHHE
ee 6oree MPOAOILKUTEIIBHOIO NIEPHOAa BPEMEHH, HEKEIN B PAHEE PACCMOTPEHHBIX 3aKOHOAATENbHBIX MO-
nensix). C Apyroil CTOPOHBI, TaKKe BKIIOUEH Psii OTOBOPOK, KOTOPHIE CYIIECTBEHHO MEHSIOT CMBICI JaHHON
HOPMBI. Bo-TIepBBIX, IO CMBICITYy aHANU3UPYEMOI CTaThH, HEJOMYCTHMOCTh PacTOpPKEeHHsI Opaka ycTaHaBIIU-
BAEeTCs HE TOJIBKO B OTHOIIEHUH MY>Ka, HO U B OTHOILLIECHUH JKEHBI: Ha JAaHHOE 0OCTOATENILCTBO MPSAMO YKa3bl-
BaeT TEKCTyanbHOE OhopMIICHHE «0€3 MMCbMEHHOI'O COIJIacHsl APYroro Cynpyra Ha pacTOp)KeHHe Opakay.
Bo-BTOpBIX, JaHHBIH 3alIpeT UMEET MECTO TOJIKO B TOM Cllydyae, KOrja Cynpyr (TO ecTh Kak My, TaK H Je-
Ha), OT KOTOPOTrO TpeOyeTcsl MMChMEHHOE COTJIacHe, «IIPOXKHBACT C PeOCHKOM M OCYIIECTBISET 3a00Ty O
Hem». To ecTh QakTHUeCKu clenyeT BBIBOJ, YTO OTCYTCTBHE (haKTa MPOKUBAHMSA C PEOCHKOM U OCYIIECTB-
JieHHs1 3a00THl B OTHOLICHUH HEr0 MCKIOYAeT AJIsl JI0OO0TO M3 CYNpYroB BO3MOKHOCTH BO3pakaTh MPOTHUB
pactop>keHus Opaka. be3ycioBHO, B JaHHOM citydae uMeeTcsl Hen30exxHas npedepeHust )KeHbl, MOCKOJIBKY
B MOJABJIAIOLIEM OONBLIMHCTBE CIy4aeB AETH B COOTBETCTBYIOILIEM BO3pACTEe HAXOAATCS ¢ MaTepblo. Bmecte
C TeM, Takasi KOHCTPYKIHS O3BOJISIET H MYXKY, KOTOPBIA HEITOCPEACTBEHHO OCYILECTBISIET 3200TY O peOeHKe
B BO3pacTe JI0 3-X JIeT, BO3paKaTh MPOTUB pacTop:keHHs Opaka, HHUIIMUPOBAHHOrO cynpyroi. Hakonen, B-
TPEThUX, B aHAJTU3UPYEMOH CTAaThe COACPIKUTCS yYKa3aHUE HA MCKIIOUUTENbHBIE CIIyda, KOTAa «OTLOBCTBO
10 OTHOILEHHIO K PeOCHKY NPU3HAHO APYTHM JIMIIOM HJIM IO PELICHUIO CyJa CBEACHHS O MyXe Kak 00 oTie
peOeHKa MCKIIIOUeHBl U3 3amicu AKTa 0 poxkIeHHH peOdeHka» [22]. benopycckuii BapuaHT periamMeHTanuu
HCCIIEyeMOro MpaBOBOr0 MOMEHTA, Ha Halll B3IJIA, SBISIETCS ropa3fo Oojee OIaromnoirydyHbIM, KaK MUHU-
MyM, [0 IPUYMHE OTCYTCTBHS SIBHOM T€HAECPHOM acHMMETPHM B HMPUHIMIIE JOOPOBOJBHOCTH COXpPaHEHUs
OpavyHbBIX OTHOIIICHUH.

Emte ropasno OoJiee BhIpaKCHHO!N T'eHICPHOM MapUTETHOCTHIO B BOIIPOCAX MPUHIIKIIA TOOPOBOIBHOCTH
coxpaHeHus1 OpadHbIX oTHOIIEHUH 00manaroT HOpMbl KobC Ykpannsr ot 10 saBaps 2002 r., HECMOTps Ha
TO, 4TO B cT. 110 comepkuTcs 3ampeT Ha pacTopskeHUe Opaka BO BpeMs OEpEMEHHOCTH JKEHBI M IO JOCTHXKE-
HUS peOEHKOM OJTHOTO To/1a. Bo-mepBhIX, Kak U B 6€10pycCKOi MOZIEH, OTCYTCTBYET UCKIIIOUUTENbHOE Tpa-
BO KOTO-IIN0O M3 CYNIPYTOB BO3pa)kaTh MPOTHUB PAaCTOPKEHUS Opaka (3ampeT yCTaHOBIIEH B OTHOIIEHUH 000-
ux cynpyros). Bo-BTopsix, oOpamaer Ha ce0si BHUMaHHe KpaiHe MHTEpecHas KOHCTPYKLMSA, CBS3aHHAs C
BO3MOXHOCTBIO PaCTOpPKEHUS Opaka Mpu MOJIOOHBIX YCIOBHAX B TEX CUTYAIMSX, KOT/Ia «OJAHH U3 CYNPYroB
COBEpPIIMJI MPOTHUBOIIPABHOE ITOBEICHHUE, COAEPIKalllee MPU3HAKU YTOJIOBHOI'O MPECTYIUICHUS], B OTHOIICHUH
Jpyroro u3 cynpyros wiu pebenka» [23]. JlaHHoe mpeamnucaHue 3acily>KMBaeT 0COOOr0 BHUMAaHUS, B CHITY
4ero Oy/leT YIOMSHYTO JOMOJHHUTENBHO. B-TpeThuX, YKpanHCKUI 3aKOHOAATENh YUUTHIBAET Ty HPaBCTBEH-
HYIO0 KOJUTU3HMIO, Ha KOTOPYIO MBI YK€ paHee yKa3bIBaJld, @ UMEHHO OTCYTCTBHE (MM CIIOPHOCTH) OTI[OBCTBA
My’Ka 110 OTHOIIEHHIO K pedeHKy. CooTBeTcTBEHHO, B 4. 3 cT. 110 KobC Ykpauns! ycranaBiuBaeTcs npaBu-
JI0, COTJIACHO KOTOPOMY M MY, U )K€Ha MOTYT HHULIMMPOBATh PACTOPKEHUE Opaka B TeUeHHE OEpPEMEHHOCTH
YKEHBI, €CJIM OTIOBCTBO MPHU3HAHO JPYrUM JUIOM. B cBoto ouepens, 4. 4 ct. 110 KobC Ykpaunsl, anasno-
TMYHO, COAEPKUT JJO3BOJICHHE HAa PacTOpXeHue Opaka 0 AOCTIKEHHUS] peOEHKOM OJHOIO Troja B CllydasXx,
KOTJla «OTIIOBCTBO B OTHOILEHHUHU €T0 MIPU3HAHO APYTHM JIMLIOM HJIH [0 PELICHHUIO Cy/a CBEICHHS O MyKe KaK
oTIIe peOeHKa UCKIIFOUEHBI U3 aKTOBOM 3aITUCH O POXKICHUH pedeHkay [23].

CoBepiieHHO MHOM MOJXOJ K YYETy HCCIIETyeMOro oOCTOATEIhCTBA MMEET CeMEHOe 3aKOHOAATENhb-
ctBo crpad banruu. Tak, B 3akoHe Dctonnn «O cembe» oT 18 HOs0pst 2009 1. HE comepKUTCA KaKUX-THO0
WMIIEPATUBHBIX HOPM B OTHOIICHUH 3alpeTa Ha pacTopikeHHe Opaka B TepHoj OEpeMEHHOCTH KEHbI MU
HEJIOCTMKEHUSI peOCHKOM OIpe/IeICHHOTO BO3pacTa (Yalie BCero OJHOTO Tojia, HCXO/s U3 paHee paccMoT-
PEHHBIX BapUMaHTOB 3aKOHOJATEIBHBIX MOJENeH). 34ech cleayeT OTMETUTb, YTO 3CTOHCKOE 3aKOHOIATEeNb-
CTBO B 3aMETHOM CTENEHH BOCIPUHSIIO €BPOIEHCKYI0 MOJENb PacTOpKEeHHs1 Opaka, MPUHATYIO BO MHOTHUX
CTpaHaX, B KOTOPBIX YYHTHIBACTCA TaK Ha3bIBAEMBIN «IIEPHOJ OXJIAXKACHUM). Tak, B COOTBETCTBUH C Y. 2 CT.
67 3akoHa «O ceMbe» DCTOHMH, «IPEATONAraeTcs, YTo OpadyHble OTHOLICHHS MPEKPAILECHBI, €CIIU CYNPYTH
KUBYT Pa3l€IbHO HE MEHee ABYX JeT» [24]. dakTHuecku NaHHBIA BapHaHT perjaMEHTALUU SBISIETCA TeH-
JIEPHO HEUTpaNbHON (UKCaIMel TOTHOTO MapuTeTa CyNpPyroB ¢ TOYKH 3PEHUS UX TOOPOBOIBHOTO COXpaHe-
HUS (MM HECOXPaHEeHHs) OpauHbIX OTHOIIECHHH.

3acmyKMBAaeT BHUMAaHUS M JATBUHCKAsi MOJIENb PETYIMPOBAaHUS COOTBETCTBYMOMIEro Bonpoca. Kak u B
Ocronny, B JIaTBUM OTCYTCTBYET CHENMAIBLHOE YKa3aHUE Ha 3alpeT K MHUIMUPOBAHUIO PacTOpKeHHs Opaka
B CiTydae OEpeMEHHOCTH JKEHBI WM HaINIuu peOeHka B Bo3pacte 1o 1 roma. Bmecte ¢ Tem 1. 76 I'paknan-
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ckoro 3akoHa JlaTButickoit Pecrybnuku, aerictByromero ¢ 28 suBaps 1937 1., nperycCMOTPEHO MPaBUIIo, CO-
TJIACHO KOTOPOMY «Cy[ Opak HE pacTOpraeT, HeCMOTPS Ha TO, YTO OH PacIalics, €CIId M K TOMY K€ B ITOPSIKe
HCKITFOUCHHS COXpaHeHne Opaka HeoOXOAMMO IO 0COOBIM MPHYMHAM B MHTEpecax OOIIero HeCOBEPIICHHO-
neTHero pebeHka cynpyrosy» [25]. OTo BechMa cnienuguuecKas HopMa, KOTopast, Ha TIepBBIA B3IJIAM, CyLIe-
CTBEHHO OTpaHUYMBACT MPHUHIINI JTOOPOBOIHHOCTH MPEOBIBAHUS B OpadyHBIX OTHOMICHUSAX (MTOCKOJBKY (haKT
pacnana Opaxa SIBISETCS KOHCTATAaIlMel BOJIEBOTO PEIIEHUS CYIPYroB O HEBO3MOXHOCTH €0 COXPaHEHHUS).
OpnHako SIBHO BbIpakK€HHAs MPHOPUTETHOCTh MHTEPECOB HECOBEPILICHHOJIIETHUX ACTeH B JAHHOM CiIydae HU-
BEJIMPYET IUCIAPUTET MEXAY Cynpyramu (TO €CTh yIIeMIIEHHE JTOOPOBOJIBHOCTH B AAHHOM CiIydae UMEeT
IByCTOpOHHHN Xapaktep). [Ipu sTom B JlaTBum Tarkke AEHCTBYET MPABUIIO «IEPUOMa OXJIAXKACHUD», KOTIA
MIPE3yMITIIUS pacnaga Opaka UMeeT MeCTO Tocie 3-X JIeT pa3/IelbHOTO MpoKuBaHus cynpyros (. 70). O6-
pamaet Ha ceOsi BHUMaHHE TO OOCTOATENBCTBO, YTO TPEXJICTHHN «IIEPHUOJ OXJIAXKACHUS» SBISETCS MPaKTH-
YecKH 0e3yCIIOBHBIM OCHOBAaHWEM ISl PACTOPKEHHS Opaka, OAHAKO OH MOXKET OBITh PAacCTOPTHYT M /IO €T0
WCTEYEHUS], B YaCTHOCTH, MIPH JOCTIDKEHUH COTJIACHS MEXAY CYNpyraMu, a TakKe B CiIydae, KOra OAWH U3
HUX Havajl COBMECTHYIO JKU3Hb C JPYTUM JIMIOM, U Y HUX POAWICS peOCHOK MM 0XKHIAETCS €r0 POKACHUE
(mm. 2 u 3 m. 73 3akona). [Ipu stom mm. 1 . 73 I'paxkaanckoro 3akoHa JIaTBuM MpeaycCMaTpUBAET CXOXKEe
00CTOATEIHCTBO MMl PAaCTOpKEHHUS Opaka ¢ TeM, KoTopoe mMeeT Mecto B CeMeHOM KofeKkce YKpauHbI:
«[IpuunHoii pacnaga Opaka siBisieTcs (pU3MYECKOe, CEKCYalbHOE, TICUXOJOTUYECKOE MM DKOHOMUYECKOE
HACWJIHE CyNpyra Haj CYIPyroM, TpeOYIOIUM PacTOp)KeHUs Opaka, WK Hajl ero peOSHKOM WM OOIIUM pe-
O6eHkoM cynpyroB» [25]. HecmoTpst Ha paznudre GopMyIHPOBOK (B YKPAHHCKOM BapHaHTE PEYb HIIET O CO-
BEPIICHUHU TPECTYIUICHHSI B OTHOIIEHUH CYNpyTa Wik peOeHKa, a B JIATBUHCKOM — (PaKTHYECKH O JIFOOBIX
(hopmax OBITOBOTO HACHIINSI), B JAHHOM CITydae Mbl IMEEM JIEJIO C YYETOM PaBHO3HAYHOTO (aKkTopa.

B nutoBCcKOM BapmaHTe, KOTOPBIM MBI (DaKTUYECKH 3aBepIliaeM CPaBHUTEIHHO-TIPABOBOM aHAIH3 WC-
CJIETyeMOTO acleKTa, TaKKe OTCYTCTBYET IMPSIMOM 3allpeT Ha pacTOp)KeHHEe Opaka mpu OepeMeHHOCTH JKEHBI
WK 10 JOCTHXKEHHsI peOEHKOM OJHOTO roja (Miu Apyroro Bosdpacrta). [Ipu 3ToM, Kak U B HEKOTOPBIX JAPY-
T'HX, paHee PacCCMOTPEHHBIX 3aKOHOAATENFHBIX MOJIEIISIX, UMEETCS YKa3aHUe Ha pacTOpKeHre Opaka 1o BHHE
onmHOTO U3 cynpyroB (4. 2 cT. 3.49 I'K JIuTBHI), K KOTOPOH, B YaCTHOCTH, OTHOCSTCS CIIy4ad, KOT/Ia OJWH U3
CYIPYroB ObUT «OCYKIEH 3a CO3HATEIbHOE MPECTYIUICHHE MU ObLT HEBEPHBIM, WIIM JKECTOKO 0OpaIiaics C
JPYTUM CYTIPYTOM WJIHM WICHAMH CEMbH, WJIM OCTaBHJI CEMBIO M 00Jiee OJJTHOTO rojla COBEPIICHHO HE 3a00THII-
cs 0 Hei» [26]. [IpumeuaTensHO, YTO B MpOIIECCe pACCMOTPEHHUS BOIIPOCA O PACTOPIKEHUH Opaka CyJ MOXKET
MIPUMEHUTH BPEMEHHBIE 3allIUTHBIE MEPHI, B YACTHOCTH, 00sI3aTh OJJHOTO U3 CYIPYTOB XHUTh OTAENbHO (T 1
m. 2 ct. 3.65 I'K JIutssl). Ilpu 5TOM aHAMOTWYHO JpYruM HpUOaNTHIICKUM cTpaHaMm, B JITBe neicTByeT
MIPABUIIO «IIEPHOA OXJIAXKICHUS», KOTOPHII B TUTOBCKOM BapuaHTe UMEHYyeTcs «cemnaparuei» (cT. 3.55 I'K
JIuTBEI).

Takum o0pa3zom, clieayeT IpU3HATh, YTO PEryJIMPOBaHUE JIAHHOTO BOMPOCA B PAa3lIUYHBIX CTpaHaX SB-
JIIeTCs KpaliHe BapHAaTUBHBIM. [IpyM 3TOM MBI UCKIIFOUAEM M3 CPAaBHUTEIBHO-TIPABOBOIO aHAIN3a BOIPOCHI
PETYJIHPOBAHUS MCCIEIYEMOT0 aclekTa B CTpaHax JalbHETO 3apyOexbsi, MOCKOIbKY NP OTCYTCTBHH €TH-
HOM TpaJIMIIMY TIPABOBOTO PETYJIMPOBAHUS OHH TPEICTABICHBI COBEPIICHHO MHBIMH MOJAENSMU. B wacTHO-
CTH, BO MHOTHX €BpoIleiickux crpaHax (Bemukobpurtanusa, @paHius U Ipyrue) MEXaHU3M pPacTOP)KEHUS
Opaka KpaiiHE CIIOKHBIM M (PUHAHCOBO 3aTpaTHBIN (32 MCKIIOUYEHWEM CIydaeB JTOCTIKEHHS COTJIAIICHUS
Mexy cynpyramu). OHAKO B JaHHOM Clydae pedb HaeT 00 HHOW «KyJIbType Opakay, Korja caMo OTHOIIIe-
HUC K BCTYIUVICHUIO B 6paK OLICHMUBACTCA C TOYKH 3pPCHHA OCO3HAHHSA BCEX O6HSaTeJ'II)CTB, MMOPOXKIAACMBIX
OpadHBIMU OTHOIICHHUSIMH, a TAKXKE CIIOKHOCTSIMH TIPU pacTopkeHun Opaka. [1o aToii mpuunne nedparMeH-
Tarus U3 00IIEeT0 MacCHBa MPABOBOTO PETYIMPOBAHUS TOJIBKO OJHOTO aCIEKTa MPEACTABISETCS METO0II0-
IHYecKH HeBepHOW. KpoMme Toro, Jake MpecTaBICHHOTro pe3ylibTara CPaBHUTEIBHO-IIPABOBOIO aHAIM3a
BIIOJTHE JIOCTATOYHO JISI TOTO, YTOOBI IPHU3HATH HEKOTOPYIO MPABOBYIO «YIIEPOHOCTEY» aOCOIIOTHOTO 3armpe-
Ta Ha PacTOpXKeHue Opaka B Ieproj OEpPEeMEHHOCTH KEHBI U JOCTIKEHHSI peOSHKOM OIHOIO roAa (Wid Apy-
roro Bo3pacra, B 3aBUCIMOCTH OT OCOOEHHOCTEH HOPMATHBHOTO PETYIUPOBAHUS).

Obcyarcoenue

[lonaraem, uto maHHBIN 3ampeT Ha (QOHE NPUBICUCHUS BHUMAHHS K MPOOIEeMaM CEeMEHHO-OBITOBOTO
HACHJIHSI SIBJISIETCS HE TOJBKO HE B MTOJTHON Mepe 00OCHOBaHHBIM, HO AK€ MMOTEHIIMAIBHO BPEAHBIM U ONac-
HbIM. Hanwume y oJIHOTO M3 CYNPYroB CTOMKOTO HEXENaHWs K MPOJOJDKCHUIO0 OpadHBbIX OTHOIIEHHN JaKe
MIPH YCIIOBUH HAXOXKJCHUSI CYTIPYTH B COCTOSIHUY OEpEMEHHOCTH MU HaJIW4Ksl peOeHKa B BO3pacTe JI0 OJIHO-
ro TOAa MOXET CTaTh (JaKTOPOM JAETEPMUHALMUM KaK JEIMKTHOIO, TAK U KPUMHMHAJIBHOTO MoBeAeHus. bes-
YCIIOBHO, HE CJEIyeT HCKII0YaTh W3 BHUMAHMS IICHXOJOTHYECKHe (DaKTOpPbI, TOCKOIBKY BO3HWKHOBEHHE
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KpPHU3UCOB B CEMEHHBIX Mapax, OXKUIAIOIMX peOeHKa WM 3aHUMAIOLINXCS YXOJOM 3a TOJIBKO YTO POJIUB-
mUMcsl peOSHKOM, UMEIOT OMpe/eIeHHBIe 3aKOHOMEPHOCTH. BO3MOXKHBI CHUTyallnu, KOT/Ia CEMEHOHN mape
TpeOyeTcs TOMOIIb TICUX0JIOTa, METUATOPa, OM3KUX POJCTBEHHUKOB U JIPYTHX CHEIHAIUCTOB IS TIPEOJIO-
JICHHsI CIIOXHBILEHCS cuTyaluu. BmecTe ¢ TeM, HMIIEPAaTUBHOCTD 3alpeTa B LEIOM psAe CIydaeB MOXKET
MIPUBECTH HE CTOIHKO K OXpaHe MyOIMYHBIX WHTEPECOB 00IIECTBA (COXPAHUTHh CEMBIO M 00ECTIEUNTh BOCIIH-
TaHWe peOeHKa B CEMbE), CKOJIBKO K HAPACTAHHWIO KPWU3HCA OTHOIIEHHH, BIUIOTH 10 HEXKEITATEIbHBIX BHEIII-
HUX MPOSIBJICHUI NMpeHeOpexXeHns U JaKe arpeccuu. 31ech Helb3sl, B YaCTHOCTH, HE YUUTHIBATh TO 00CTOS-
TEJNBCTBO, YTO CaMa MOTHBALMS POXKICHUS peOeHKa MOKET OBITh KaK CO 3HAKOM «ILIIOC», TAK U CO 3HAKOM
«MuHYyC». B wactHOCTH, 6€3yCIIOBHO, MONOKHUTEIHHON MOTHBAIEH K POXKACHHUIO peOeHKA SBISETCS CTPEM-
JIHNE pean30BaTh ce0sl B Ka4eCTBE MaTepH WM OTIA, YKPEMUTh OTHOIIEHUS, 1aTh UM JIaTbHEHIIee pa3BH-
THE, TOTOBHOCTh HECTH OTBETCTBEHHOCTH 3a POXKICHHOTO pebeHka u T. 1. [27; 113]. OgHako MoTUBAIUSL
MOXXET OBITb W HEaJIeKBaTHOW, MPUYEM €€ BapHaIlii TaKK€ MOTYT OBITh TNPEICTaBICHBI 3HAYUTEIHHBIM
CIIEKTPOM: HAIMYNE COITMATBHBIX OXXUIAHUH («B CEMbE 0053aTeIhHO TOJDKEH OBITH PEOCHOK» U T.II.), CTPEM-
JIeHHE yAepKaTh Bo3je ceOs mapTHepa, HaJMYhe TeX WM MHBIX MaTepUabHBIX COOOpakeHHH (pa3iuvHbIe
BapHaHTHI COIMANBHOTO WXIUBEHYECTBA U T.1.) [28; 28, 29].

J1oOpoBOIEHOCTE BCTYIUIEHUS B Opak, MpeObIBaHus B OpauHBIX OTHOIICHUSX M TPEKPAIIeHUsT OpadHbIX
OTHOUICHUH, TaKMM 00pa3oM, SIBJISETCSI CBOETO poJia rapaHTUEl Ui TOTO, YTOOBI UCKYCCTBEHHOE COXpaHe-
HHUE CeMbHU (JaKe MO MO3UTHBHBIM MOTHBaM) HE HapyIIallo caMmy CYHIHOCTh Opaka Kak, B MEPBYIO O4epelb,
IYXOBHOTO COI03a MEXKIy MYXYMHON W KeHIHHOW. COOTBETCTBEHHO, HEOOXOANMEI OoJiee THOKHME MeXa-
HU3MEI JUTsI pa3pelieHus BOIpoca U B TeX CUTYaIlWsIX, KOTJa cOXpaHeHrne Opaka (pakTHIeCKH HEBO3MOXKHO,
OJTHaKO TpeOyeTcsi o0ecreueHue HHTEPEecOB OEPEeMEHHO KEHIIMHBI 1 POAUTENS, KOTOPBIH HENOCPEACTBEH-
HO OCYIIECTBISIET YXOJ 32 peOEHKOM B BO3pacTe 0 OXHOTO Troaa (imbo mo Ooree mo3mHero mepuona). B
JAHHOM CJTy4ae BO3MOXKHBI BAPHAHTHI 3aKOHOJATEIFHOTO PEIICHUS: C COXPAaHEHNUEM 3aIlpeTa WiH C TPUHITH-
MUATBEHBIM 0TKAa30M OT Hero. B mepBoM ciydae (pu coxXpaHeHHH 3arpera) HeoOXOAUMO, BO-TIEPBBIX, YCTa-
HOBHTH MAPUTETHOCTH Uil 000X CynpyroB (6e3 sSIBHOrO MPUOPHUTETA MPaB JKEHBI); BO-BTOPBIX, ONPEACITHTh
nepedeHb 00CTOSTENhCTB, MPU KOTOPHIX JEUCTBUE 3allpeTa HCKIIIoYaeTcs (B 4aCTHOCTH, B CIydasX, KOTna
OTIIOBCTBO 10 OTHOIICHUIO K PEOCHKY MPU3HAHO JPYTUM JIMIOM, MOCIE YAOBJIECTBOPEHHUS CYJOM HCKa 00
OCIapyWBaHUK OTIIOBCTBA; CIy4au, KOTJa Cynpyra He 3aHMMaeTCsl HEITOCPEICTBEHHBIM YXOJIOM 32 PEOCHKOM
WIN OTKa3anxach OT HEro W T.A.). Bo BTopoM BapmaHTe (IIOJIHOM OTKa3e OT COOTBETCTBYIOIIETO 3aIlpeTa)
HEO00XO0IMMO CO3/aTh JIOTIOTHUTEBHBIE MEXaHU3MBI 3aIUTHI 32 CUET BKIIOUCHHS MMYIIECTBEHHBIX 00s3a-
TEJNBCTB JJIsl COMANILHO YSI3BUMOM CTOPOHBI (JUis OEpEeMEHHOM JKEHIUHBI, a TAKXKe JIJISl POAUTENS, KOTOPBIH
HETOCPEICTBEHHO OCYIIECTBISIET yX0/ 3a pedbeHkom). [Ipu aToM oOparraer Ha ceOsi BHUMaHHE TeKyIee Co-
CTOSIHUE PETYJIHPOBaHMsI aTMMEHTHBIX 0053aTeNbCTB, KOTOPhIE BO3HUKAIOT MEXKIY CYNPYramMu, KaK BO BpeMs
Opaka, Tak u ciiydae ero pacropxkenus. Tak, ct. 147 KobC PK «O0s3aHHOCTH CyNpyroB 10 B3aUMHOMY CO-
JepkaHuion, a Takxke cr. 148 KobC «IIpaBo ObIBIIEro cynpyra Ha IMoJiydeHHe alUMEHTOB TIOCIIE PacTOpIKe-
HUs Opaka (Cympy’KecTBa)» COIepKaT WACHTUYHbBIE IPENICAHNS O HAIMYUY TpaBa HA MaTePUAIBHYIO MOJI-
JEPXKKY B aHAJIOTUYHBIX CUTYAIHAX, CPEId KOTOPHIX U OEPEMEHHOCTh CYNPYTH, a TakKe IMePHO] 10 JOCTH-
XKeHHUs1 00IuM pedeHKoM 3X-lleTHero Bo3pacrta [4]. B pamkax HacTosiiel ctaTbd Mbl OCTaBUM 0e3 BHHMa-
HUS OTCYTCTBHIE TEHIEPHOW CHUMMETPHUU B JaHHOW HOpMe ((haKTWYECKH YCTaHABJIMBAETCS TOJIBKO IIPABO
JKEHIIMHBI, HO HE TPeyCMaTPUBAIOTCS CIydan, KOrjaa peOeHOK /10 3-X JIET OCTaeTcs ¢ OTIOM). B KOHTeKcTe
HCCIIEyeMOro BOIIPOca HEOOXOAMMO MPU3HATh, YTO HOpMa O 3alpeTe Ha pacTopKeHue Opaka B ciydae Oe-
PEMEHHOCTH CYIPYTH U JI0 TOCTHKEHUsI PeOCHKOM OJTHOTO ToJia He co3JaeT 0ojiee BHIPaKCHHBIX TapaHTHi,
HEXeIW MPUBEICHHBIC BBIIIE HOPMBI (B YaCTHOCTH, MPH CUTYAIMH, KOT/A K€HA, HaXOASIIAsACI B COCTOSHUHU
OepeMEHHOCTH WJIM OCYMIECTBIIAIONMAs YXOJ 32 peOCHKOM B BO3pacTe /0 OIHOTO roja, JaeT COTJIACHE Ha
pacTopkenue Opaka). [Ipu 3TOM, yuuThIBas paHee chopMyIMPOBAHHbBIC 3aMEUYaHUs OTHOCUTEIBHO TOT'0, YTO
cOoXpaHeHue Opaka, IOMHMO SIBHO BBIPaKEHHOTO MPUHIMIIA JTOOPOBOJIBHOCTH Ha MPOJNODKEHHE OpadHBIX
OTHOLICHUH CO CTOPOHBI OJHOTO U3 CYNPYTOB, MOXKET MPUBECTH K KpaifHe HeXeaTeIbHbIM IOBEICHUECKUM
naTTepHaM (BIUIOTh JIO aKTOB CEMEHHOTO HACHIIHS JINOO MpeHeOpekKeHus1), HaTMINe COOTBETCTBYIOIIETO 3a-
npera HpeAcTaBisieTcs emle 0ojee cropHbIM. Takum obpasom, nojoxenue 1. 2 cr. 16 KobC PK tpebyer
Cephe3HON PEBHM3MU M KOPPEKUMHU il coOMoaeHnsl OanaHca 4YacTHO-NPaBOBBIX (MpUHLHMIA JOOPOBOJIBHO-
CTH) M ITyOJIMYHO-TIPABOBBIX (COXpaHEHHE CEMbU 1 00ecTieYeHre BOCIIUTaHUs peOeHKa B CEMbE) HHTEPECOB.

Haxonen, juist 3aBepIieHnAs UCCIIEIOBaHUS OalaHCca YaCTHO-TIPABOBBIX M ITyOJIWIHO-TIPABOBBIX MHTEpE-
COB B BONPOCAX PacCTOpXKEHHUs! Opaka HEOOXOAWMO OCTaHOBHUTHCS Ha CIIydasX, KOIZa pacTopskeHHe Opaka
oCyIIecTBisieTca 6e3 coracus OJHOTO U3 CYyNpyroB, HO KOTAa JaHHBIN CyNpyT JOMYCTHJ CIy4dau MPOTHBO-
MIPaBHOTO MOBE/ICHNS B OTHOLIEHUH JIPYTOTr0 CYMpyra WM HECOBEPIICHHONIETHUX neTeil. Kak mokazan cpas-
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HUTEJHHO-TIPABOBOM aHANM3, YUET JaHHOTO (pakTopa MMEEeT MECTO B TeX CTpaHaX, B KOTOPBIX BOIIPOCHI ce-
MEHHO-OBITOBOTO HACHIIMS HAXONATCS B paKypce BHUMaHHA 3aKkoHozarens (YkpawHa, cTpaHel banrun). B
aToM cMmbicie KazaxcraH, Kak OlHA W3 CTpaH, ITOCTABUBINAS BOMPOCH! MPOQPIIAKTUKA CEMEHHO-OBITOBOTO
HacWINA Ha 3aKOHOJIATENbHBIA YPOBEHbB, 110 HAIIEMy MHEHHIO, HE MCIIOJIB3YET J0 HACTOSILEro BPEMEHH TO-
TaJbHBIN yYET COOTBETCTBYIOIINX HHIUACHTOB B HOpMaxX HAIMOHAIBHOTO 3aKOHOJATENHECTBA, B TOM YHCIE U
B HOpMaXx, KacaroIlnuxcs pacropxenus Opaka. [Ipu stom B 1. 4 ct. 1 3akona PK ot 04 mexabps 2009 r. «O
npopUIaKTHKE OBITOBOTO HACUIIMS» YKA3bIBACTCS, YTO MOJ MPO(UITAKTUKON OBITOBOIO HACKIIHS TOHUMAETCS
KOMILIEKC Mep (IIPaBOBOTO, SKOHOMUYECKOTO, COLUATFHOT0, OPraHN3allHOHHOTO XapaKkTepa), HallpaBJICHHBIX
Ha MpexynpexIeHNe U pecedeHne OBITOBOTO HACHIINS, a TAK)KEe Ha BBIABICHHE M YCTPAHEHWE MIPUYNH, EMY
cnocobctByromux [29]. CooTrBeTcTBeHHO, Mojaraem, 4to 4. 2 cT. 17 KobC PK, mpexycmarpusatommias ciy-
Yau pacTOpKeHUs1 Opaka 1o 3asBJICHUIO0 OJHOTO M3 CYNPYroB (HE3aBUCHMO OT HAJIHYHs HECOBEPIICHHOJET-
HUX JIeTeH), TOJDKHA COJepXKaTh, B TOM YMCIIE M yKa3aHWE Ha CIIydad COBEPIICHHS APYTHM CYIIPYTOM aKTOB
CEMENHO-OBITOBOTO HACHIIMS, a TAaKXKe YTOJIOBHOTO NPAaBOHAPYIIIEHUS, CBS3aHHOTO C IOCSTAaTehCTBOM Ha
XKHU3Hb U 3JI0pPOBbE JPYrOTO CYIpyra MU HECOBEPUICHHOJECTHUX AeTeil. B manHoM ciyuae daktuuecku Oy-
JeT NOCTUTHYTAa peajn3alus IBYX 3HAUUMBIX acleKTOB. Bo-TiepBbIX, 1aHHOE 0OCTOSTEIHCTBO MO3BOJIUT CY-
MIPYTY, TOBEPTIIEMYCS aKTy HACHIIHS, CYIIECTBEHHO 00JETYNTh MPOLEAYPY pacTopkeHus Opaka, 9Tto n3bda-
BUT €TI0 OT IPOJIOHTrallu PUCKOB U B HﬂijHCﬁmCM nmoABEPraTrbCsa HOBBIM HACWJIILCTBCHHBIM MHIHUJACHTAM.
Bo-BTOpBIX, 3TO CTaHeT AOMOJIHUTENBHON TapaHTHEW MpPUHIMIA JOOPOBOJLHOCTH OpayHBIX OTHOIICHHH,
MTOCKOJIBKY B CITy4asx AOMAITHETO HACWJIVS NaHHBIA MIPUHIINAI HEU30€KHO TIOBEpTaeTCcs HeJOMMyCTHMOM Jie-
(dhopmaruu. be3ycioBHO, HE MCKIIOUEHBI CIIy4ad, KOTJIa TOJBEPTarOIIUNACS HACHIIMIO CYIPYT HE BBIPA3UT
XKeJlaHHEe K PaCTOPKEHHIO Opaka Mo pa3iudHBIM MPUYMHAM, TPEUMYIISCTBEHHO HaXOAAIIMMCS B cdepe Tcu-
XOJIOTHIeCKHX TpobaeM. OHAKO PU HAIMYHH COOTBETCTBYIOIIETO KETaHMs 3aKOH TOJDKEH MPEIOCTABIIAT
YS3BHUMOMY CYTIPYTY HEOOXOIMMBIE MEXaHU3MBI JJIsI O0JIee OeCTIPEeTsITCTBEHHOTO Pa3pelIeHIs CUTyaIliH.

Bwi600b1

Takum o0pa3oM, AelcCTBYyIOIIee OpaduHO-CEMEHHOE 3aKOHOAATENLCTBO COACPIKUT P HeOe3ynpeuHbIX
3aKOHOJATENbHBIX PELICHUH, a Takxke MPOoOeIoB B PEryINPOBAaHUH BOIIPOCOB OOECIICUEHHs MPUHIMIA 100-
POBOJILHOCTH OpavyHbIX OTHOLICHUH Ha MPOTSHKEHUH BCEro Meproa Opaka (HaunHasl ¢ 3aKJII0YEeHUS U 3aKaH-
YHBasl pacTOp>KEHHEM Opaka).

B nensix obGecrniedeHus: reHAEpHON MapUTETHOCTU CYNPYTrOB IIPH PacTOpP)KEHUM Opaka B cirydasx Oepe-
MEHHOCTH CYNPYT'H U B TEUEHHUE MEPBOro roja xu3Hu pedenka 1. 2 cr. 16 KobC PK nenecoobpasHo uzino-
JKUTb B CIEYIOLIEN PEJaKIIAN:

«PacropxeHnue Opaka (cynpykecTBa) HEBO3MOXKHO 0€3 corjacus 00OMX CYNpPYyroB B MEPHOI OepeMeH-
HOCTH CYNPYTH M B TEUEHHE MEPBOI0 rojia XU3HU peOeHKa B CiIydasiX, KOrjaa cyl NPUIET K BHIBOAY O BO3-
MOKHOCTH COXpaHeHHUs! Opaka, ¢ MPUMEHEHWEM MPUMHUPUTEIBHBIX MPOLERyp, MPEAyCMOTPEHHBIX HACTOS-
MM 3aKOHOM, a TaK)Ke WHBIMH 3aKOHOJATeNbHBIMU akTamu PecnyOnuku Kazaxcran [31ech, B 4aCTHOCTH,
MPEAIONaraeTcsi 3aKOHOAATEIBCTBO O MEIUALINN |.

JlaHHOE MOOXKEHUE HE paclipoCTpaHseTCs Ha clydau, Kora:

1) cyn npuzieT K BBIBOAY O HEBO3MOXKHOCTH COXpaHEHHs OpavyHbIX OTHOIICHHUI 10 MpUYUHE (akTHye-
CKOT0 pacnaja Opaka;

2) peOEHOK POAMIICS MEPTBBIM HJIH YMEp JI0 JOCTHKEHHUS OJTHOTO TO/Ia;

3) cympyr (cympyra), BO3paXkaroluii MPOTUB pacTOp:KeHUs1 Opaka, (pakTHYeCKH HEe MPOKHUBACT C pe-
OCHKOM U (MJIM) HE OCYIIECTBIIAET 3a00TY O HEM;

4) OTIOBCTBO IO OTHOIICHHIO K PEOCHKY NMPU3HAHO JIPYTHM JMIOM HIIH [0 PEHICHUIO Cy/Ja CBEACHHS O
My’Ke Kak 00 0TIie peOeHKa HCKIIIOUEHBI U3 3aIlTMCH aKTa O POXKIACHUN PEOSHKA.

IIpennaraemast popMyJIHPOBKA TO3BOJIHT, BO-TIEPBHIX, MOBHICUTh WHUIIMATHBHOCTH CYJIa, BO-BTOPHIX,
MIPEO0JIETh FEHIEPHYIO JUCKPUMHUHALMIO B OTHOLIEHUH CYIpPYroB, MMEIOIIYI0 MECTO B JAEHCTBYIOIEH pe-
JaKIHX; B-TPETbUX, UCKIIIOYUT HPABCTBEHHBIE KOJUIM3HHU, IPU KOTOPBIX OpaKk cCOXpaHsAeTcs B CIydasx, Koraa
CYTIPYT HE SIBJISIeTCS OMOJIOTHYECKUM OTIIOM pebeHKa.

IIynkr 2 c1. 17 KobC PK, npeagycmarpuBatommii ciydan 0JHOCTOPOHHETO pacTOpKeHusl Opaka gaxe
MIPYU HAINYUN HECOBEPIICHHOJIIETHUX JI€TEH, JOIKEH OBITh JIOTIOJIHEH HOBBIM 00CTOATENbCTBOM: «COBEPIIHIT
aKTBhl OBITOBOTO HACHIJIMS OO YrOJIOBHOE MpaBOHAPYIICHUE, MMOCATAIOIIEe HA )KU3Hb U 37I0POBBE JIPYTOTO
CyIIpyTa WM HECOBEPIICHHOIETHUX ACTEH.

JlaHHOE HOBOBBEJCHHE MO3BOJIMUT B MOJHON MEpe y4ecTh BEKTOP TOCYAapCTBEHHOH MOJUTUKU HA MPO-
THBOJICWCTBHE CEMEHHO-OBITOBOMY HACHIIMIO 33 CUET 3aKpPEIUICHHUS 32 ySI3BUMBIM CYIIPYrOM IpaBa Ha OJHO-
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CTOpOHHEE pacTOpKeHHe Opaka B Cllydae pa3inuHbIX ()OPM HACHIBCTBEHHBIX MHIIHJCHTOB CO CTOPOHBI JIPY-
TOTo Cymnpyra.
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T.b. XKynycoBa

Ka3zakcran Pecny0iuKachbIHAAFbI €PIKTLIIK HEKe KATHIHACTAPbIHBIH
«OTHeJ» KAaFUAAaThl PeTiHae
(kelOIp KeKe-KYKBIKTBIK KJHe KAPUA-KYKBIKTBIK acleKTijiep)

Maxkanana Ka3akcTanmarsl HeKe epiKTUITN KaFUJaThIH 3aHHAMAJIBIK KaMTaMachl3 €TYIiH JKEKeJeTeH IayJiIbl
aCIIEKTLIEPl TCOPUSUTBIK TANIayJaH ©TKEH, OJ1 KAKETTI «YIITIKTe» 3ePTTEITeH: HEKEe KUIOIBIH CpIKTLIIT, He-
Kezie OOTyZBIH EPIKTLIri KoHE HeKe KaTHIHACTAPBIH TOKTATYIBIH EPIKTLTIr. 3aH MIBIFapYIIBIHBIH epPiKTUTIKKE
TeK HeKe KaFuIaThl peTiHae Oaca Ha3ap aylapybl OHBIH OCHI «YIITIKTiH» 0acka eKeyiHiH maiina 0omybsIHAa aii-
TapJbIKTall TeHecTipinyiHne okeneni. ABtop Kazakcran PecnyOnukacel Heke-oTOackl 3aHHAMAaChIHBIH HOpMa-
TUBTIK epeeniepiHe, YITTHIK 3aHHAMAaHBIH 0acka Ja HOPMAaTHBTIK-KYKBIKTBIK akKTiJIepiHe, COHAAi-aK Tasy
IIeT eIepleri sKeKelereH jKeke MacelseNiep/ii HOPMAaTUBTIK PEeTTEYAl CalbICTBIPMAIIBI-KYKBIKTHIK 3€pTTeyre
TaJjlay XKYPri3reH, COHBIH HEri3iH/e OTaHBIK HeKe-0TOackl 3aHHAMAChIHBIH HOpMaapbIHAAFbl epiKTLIIK Ka-
FUJATBIHBIH KeWOip 3aH Oy3YIIBUIBIKTapbIH MbIcanaapMeH panennereH. COHBIMEH Kartap, Kasipri yakpITTa
OOBECKTUBTI QJICYMETTIK-KYKBIKTBIK HETI3/IEMECi JKOK alKbIH TCHACPIIK aCUMMETPHSACHI 0ap HOpMaapblH
GomyblHA OTAaHIBIK 3aHHAMAHbIH JKAJFACHIN KaTKaH ypaicTepi aHsIKTanasl. Kasakcran PecryOnukachiHAAFbI
HEKe KaTbIHACTAPBIHBIH KaFUIATTapbIH KAMTAMAaChI3 €Tyre BIKIAJ eTIEiTiH, HeKeHi Oy3y mocenenepi OOHbIH-
112 KaJIFaH 3aHHaMAaJIBIK THIABIMIAPIBIH ITUETICHICIHIH dJIeyeT] ToNIeNICHIM, OHbI alTapIIbIKTall a3aiiTy MakKca-
TBIH/IA 3aHHAMAJIBIK HYCKayJIap/bl Ty3€Ty HYCKallapbl YCHIHBUIFaH.

Kinm ce30ep: Heke KaTbIHACTAPEI, PIKTLIIK, TCHACPITIK ACHMMETPHS, TeHAEPIIK KeMCITYIITIK, HeKeHi Oy3yFa
TBIHBIM caily, 0TOAChIIBIK-HEKE 3aHHAMACHIHBIH IINEICHICYI.

T.B. Zhunussova

Voluntariness as a “cross-cutting” principle of marriage relations in the Republic of
Kazakhstan (some private-legal and public-legal aspects)

The article presents a theoretical analysis of some controversial aspects of the legislative provision of the
principle of voluntary marriage in Kazakhstan, which is investigated in the necessary “triad”: voluntary mar-
riage, voluntary stay in marriage and voluntary termination of marital relations. The legislator's explicit em-
phasis on voluntariness, exclusively, as a principle of marriage leads to the fact that it is significantly leveled
in the other two manifestations of this “triad”. The author analyzes the normative provisions of the marriage
and family legislation of the Republic of Kazakhstan, other normative legal acts of national legislation, as
well as a comparative legal study of the regulatory regulation of certain private issues in neighboring coun-
tries, on the basis of which some violations of the principle of voluntariness in the norms of domestic mar-
riage and family legislation are illustrated. At the same time, the continuing trends of domestic legislation to-
wards the presence of norms with pronounced gender asymmetry, which currently has no objective socio-
legal justification, are revealed. The conflict-causing potential of the remaining legislative prohibitions in
matters of divorce, which do not contribute to ensuring the principles of marriage relations in the Republic of
Kazakhstan, is argued, and options for correcting legislative prescriptions are proposed in order to significant-
ly reduce it.

Keywords: marital relations, voluntariness, gender asymmetry, gender discrimination, prohibition of divorce,
conflictogenicity of family and marriage legislation.
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ITHYecKHe BOMPOCHI CYyPPOTraTHOT0 MaTePHUHCTBA

I'moGanbHbI PHIHOK KOMMEPYECKOTO CYppOraTHOr0 MaTEpMHCTBA pacTeT 3HAUUTENBHBIMH Temmamu. Kaxk-
JIBIHA TOJT THICSIYH XKEHIIIH COTJIAMIAIOTCS 32 ONPEAEICHHYIO IJIaTy BEIHOCUTE peOSHKa JUIsl APYyTroil KEeHIHHBL.
B pesymprate ThICSUM meTed POKAAIOTCS, 3adaThle OJHOW JKEHIIMHOM, HO BocTpeOoBaHHBIE Npyroi. Llen-
TpajbHBIA apryMEHT 3TOM CTaThbU 3aKJIIOYAETCs B TOM, YTO K CyppOraTHOMY MAaTE€pUHCIBY CIEIyeT MOAXO-
JIUTh KaK K CI0’KHBIM KOMMEPUECKUM, ITUYECKUM, FOPHIUUECKUM OTHOLICHUSAM. B 1aHHBII MOMEHT BpeMeHI
UJeT aKTHBHAs MEKAYyHapOJHAsl TOPTOBISI MaTKaMH, CIIEpMOi U stiiiekneTkaMu. EcTe GbIcTpo pa3BHBaroImIu-
ecs MeIULUHCKUE TEXHOIOTHH, KOTOPbIe, HECOMHEHHO, YBEIUUMIN KaK CIIPOC Ha YCIyI'H CyppOraTHOTO Ma-
TEpUHCTBA, TaK M MPEUIOKEHHE OT CypporaTHeIX MaTepeil. OHaKko MpaBOBBIE OCHOBBI PHIHKA, PETyIHPYIO-
MKe CypporaTHOE MAaTepPHHCTBO, HOPMBI, 3aKOHBI, Pa3BHBAIOTCS 3HAYMTENbHO MemneHHee. OIHU rocynap-
cTBa, Kak, Hanpumep, CLIA, dpannus, ['epmanus, ABCTpusl, peryJupyroT BOIIPOCHL, CBSI3aHHBIE C Cypporar-
HBIM MaTepHHCTBOM, B OCHOBHOM, B (hopMe 3ampera, Ipyrue rocyJapcTBa — CO3Ial0T MaKCUMAJIBHO JHbe-
pajibHOE 3aKOHOJATEeNbCTBO, Kak, Hanpumep, Munus, Poccus, Kazaxcran. B cratbe aBTOpOM clienaH BBIBOA O
TOM, 4TO 3THUYECKHE U MOPAJbHBIE BOIIPOCH CypPOraTHOrO MaTepUHCTBA pa3zeuil Ha JBa Jlareps Bce cTpa-
HBI B MUpE: CTOPOHHUKH U MPOTUBHUKH, KOTOPHIE CPAaBHUBAIOT €r0 ¢ pabcTBOM keHITHH. OO0CHOBaHA HEOO-
XOAUMOCTb YCTAHOBIICHHUSI Mep 0E€30IIaCHOCTH, TapaHTUPYIOLIHNX, YTO B 3TOH CHAEIKe He OyIeT 3KCILTyaTaIluu
JKEHIIUH, HaXOAAMUXCS B TPYTHOM (DHHAHCOBOM ITOJIOKEHUH.

Knrouegvie cnosa: cypporaTHoe MaTepHHCTBO, CyppOraTHas MaTh, T€CTALMOHHOE CyppOTaTHOE MAaTEPUHCTBO,
STUYECKHE BOIPOCHI, MOPAJIBHBIC BOIPOCHI, 3KCTPAKOPIIOPATIBFHOE OIUIOAOTBOPEHHE, NIpaBa CyppOraTHON Ma-
TEpH, IpaBa CypporaTHOro pedeHKa, IpaBa POJUTENICH.

Beeoenue

Vxe celiyac ppIHOK CyppOraTHOTO MaTEpUHCTBA BEJIMK U MPOAOJKaeT pacTH. EcTh ThICSYM MOTEHLU-
JIBHBIX POAUTENIEH IO BCEMY MHUPY, Y KOTOPBIX €CTh Kak XeJlaHWe, TaK U CPEJCTBa, YTOObI HAHATH APYTYIO
KEHIINHY, YTOObl OHa poawia UM pebeHka/merell. HekoTopble U3 3TUX poauTeneil SBISIIOTCS TPaAULIMOH-
HBIMH TIapaMH, U KeHa (HU3NUECKH HE MOKET BHIHOCUTH COOCTBEHHOTO OHoyormyeckoro pedbenka. Hexoro-
pBle U3 HUX SIBIISIOTCS TPaIUIIMOHHBIMU IIapaMH, B KOTOPBIX JKE€HA MPEINOYUTaeT He OepeMeHeTh, HO BCE e
X04eT pebeHKa, KOTOPbI OyAeT reHeTH4ecKu «CBoMM». HekoTopble U3 HUX SBISIOTCS TOMOCEKCYaJIbHBIMU
napamu, JijIsl KOTOPbIX CyppOraTHOE MAaTEPHHCTBO SIBISICTCS €IMHCTBEHHBIM CpPEACTBOM 3adaTHsi PeOCHKa,
CBSI3aHHOIO 110 KpailHEN Mepe ¢ OJHUM U3 €ro poauteneid. HekoTopele U3 3TUX nap UCIONb3YKT TPaauLu-
OHHOE CyppOraTHOE MaTepHUHCTBO, IPHU KOTOPOM cIiepMa MOCTyHaeT oT OyAyIuero oTua, a sHieKyieTka — OT
cypporatHoii marepu. HekoTopsie HCIIONB3YIOT T'€CTAIMOHHOE CyppOraTHOE MAaTepUHCTBO, MPH KOTOPOM
SIIIEKIIETKA JOHOpA OT APYToH KEHIIWHBL, 1 HEKOTOPbIE HCTONIB3YIOT TO, YTO MOYKHO IpyOO Ha3BaTh CTpaTe-
e CMEIIMBAHMSA U COINOCTAaBJICHUS, CMEIINBas JTOHOPCKYIO CHEPMY C JOHOPCKHMH SHIEKIETKAMH, HM-
IUTAHTUPOBAaHHBIMU B OMOJIOIMYECKH HEPOJCTBEHHYIO MaTKy. 110 Mepe coBeplIeHCTBOBaHHMA MEAULMHCKOMN
TEXHOJIOTHH, TIOAIEPKMBAIOIIE BCe 3TH BapHaHTHI, CIIPOC HA CyppOraTHOE MAaTEPUHCTBO MOYTH HaBEPHAKA
Oyzer pactu. Ho npobiema B TOM, YTO OCHOBBI PBIHKA CYppPOraTHOIO MaTepHHCTBA, MPaBHiIa, 3aKOHBI U CO-
JepKaHie JOTOBOPOB PAa3BUBAIOTCS 3HAUYUTENBHO MEJUIEHHEE. 3aKOHOAATeIbHbIE OpraHsl kak B CoeuHEH-
ueix [llTarax, Tak u B EBporie He XOTAT HanpsAMYIO 3aHUMAaThCSI BOIIPOCOM CYpPpOTaTHOTO MaTepHHCTBA. Mx
BMEIIATENILCTBO, B OCHOBHOM, NpHHHMaeT (opMy 3ampera. KomMepueckoe CypporaTHoe MaTepHUHCTBO 3a-
npeleHo, Hanpumep, B I'epmannn, @paHnyy 1 HEKOTOPHIX mTaTtax ABcTpaquu. OHO PE3KO OTPAHUYEHO B
Wzpanne n BenukoOputannu, Ho MakcuMaibHO JuOepansHo B Kazaxcrane [1; 32].

Crpoc Ha pBIHKE CyppOTaTHOTO MaTepHHCTBA HACTONBKO MHTEHCUBHBIN, YTO Maphl BCTYMAlOT B COTJia-
LIEHHWE O CyppOraTHOM MAaTepUHCTBE, AK€ KOIZla OHH 3HAIOT WM MOJI03PEBAIOT, YTO 3TO JIMOO HE3aKOHHO,
00 HUKaK U HUKEM He perynupyercs. OHU MepecekaroT rocy1apCTBEHHbBIE IPAaHMLIBI B IOUCKAX YCIYT Cyp-
pOTaTHBIX MaM, a MHOT/A JTa)Ke BBO3ST CYpPPOTAaTHBIX MaM HampsMyo. [IocKonbKy Takoe MmoBe/ieHue peryin-
pyeTcst O4eHb MII0X0, TO ¥ BO3MOXHOCTEH ISl MOIIEHHUYECTBa MpeAocTaToyHo. Cypl BMEIINBAIOTCS TOTAA,
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KOTJ]a IPOUCXOANUT MOLIICHHUYECTBO: CyppOraTHasi MaTh OTKa3bIBaeTCsl OPOCUTH KypUTh, HIIM aDOPTHPOBAThH
neopMHUPOBAHHBIH TLIOJ, MIIH OTKA3bIBATHCS OT HOBOPOXK/ICHHOTO peOeHKa, MJIH B OAHOCTOPOHHEM MOPSIKE
IepecMaTpHUBAIOTCS YCIOBHS IOTOBOPA, WINM peOeHKAa HEBO3MOXKHO OT/ATh POAMTEISIM, TaK KakK 3aIlpeIleHbI
nepeMeleHns Kak BHYTPH CTPaHbl, TaK U 3a ee Mpeebl, Kak 0buto B nepuof nanaemun COVID-109.

Mamepuanst u Memoowl Uccre008anUs

ABTOp B TIporiecce HCCISAOBAHMS JAHHON TEMBI HCIIOIB30Bal METOT FOPUINICCKON (GOpMaTLHON JTOTH-
KM B BHJIC JSAYKIMU W MHAYKIMU. brarogaps MeayKIuu yaaaoch cleiaTh YMO3aKIIOYEHUE OT OOIIero K
YaCTHOMY K COOTBETCTBYIOIIEMY OIBITY PEryJIUpOBaHUS CYPPOraTHOIO MAaTEPUHCTBA B pPa3HBIX CTPaHAX.
3aBepuInB aHAIA3 MEXTyHAPOJHOTO OIBITA PETYIUPOBAaHUS CYppOTaTHOTO MAaTEPUHCTBA, aBTOP chopmyIn-
pOBaJT 3aBEPIIAIOIIII BEIBOI, IIEPEXOAS OT YACTHOMY K O0IIeMy.

CpaBHUTENBHBIN aHAIHN3 OMBITA PETYIUPOBAHUS CYpPOraTHOTO MAaTEPUHCTBA U DKCIIEPTHBIX JTUCKYCCUI
0 TMPUYHHAX CYIIECTBOBAHHS KOMMEPYECKOTO CyppOTraTHOTO MaTEPHHCTBA TIO3BOJIIII MIPEIOKHUTD JIETaITH30-
BaTh CyppOraTHOE MaTepHHCTBO, & HE MCIOIB30BAaTh 3allPETUTENbHbBIE W/WIN OTPaHUYIUTEIbHBIE MEPBL. Me-
TOJIOM HAayYHOTO MPOTHO3MPOBAHUS aBTOP Mpeyiaract chopMyIHUpOBaTh MAKET MEKAYHAPOJHBIX HOPM, C
LIETBI0 PETJIaMEHTAIlK CyppPOraTHOTO MaTEpUHCTBA HA MEKIYHAPOTHOM YPOBHE.

Pesynvmameot

o cBoeii cyTu cypporaTHoe MaTepUHCTBO — 3TO HM3KOTEXHOJOTMYHas omnepais. Bee aTo Bieuer 3a
co00i1 KeJlaHue JKEHIIMHBI (WIH ee TPUHYKICHHE) 3aHATHCS CEKCOM C MY)KeM JpYyToil KEHIIMHBI, a 3aTeM
XKeJaHue (WM MPUHYKACHUE) O3BOJIUTh 3TOH APYrod )KEHIIMHE BOCHUTHIBATE ee peOeHka. C YiCTO SKOHO-
MHUYECKOW TOYKH 3PEHHsI €AMHCTBEHHAs MpoOyieMa CBA3aHa C OTCYTCTBHEM TOTOBHOCTH NPH OTCYTCTBUH
NPpUHYXICHUSA. y‘-II/ITI)IBaSI, qTO 6epCMeHHOCTI> " POJbI CONPSXKCHBI CO 3BHAYUTCIIBHBIMU 3aTpaTaMu, a UHOT1a
naxke ¢ (hM3MUYECKOW OMAcHOCTHIO, 3a4eM KeHIInHe Opath Ha ceds puck 3auatwus? B OuOielickue BpemeHa
CTUMYJIOM OBLIO TIpHHYKJIeHHE: «B KoHIle KOHIOB, Bamra Obina cimykaHko# Paxwnm u, mo-BuamMomy, He
umena Beibopa» [2; 94]. B apyrux ciy4asx ajabTpyH3M MOXET 00ECIEeYHTh JOCTATOYHYIO HArpaiy, Koria
APY3bs WM CECTPBI MPOU3BOJAT IMMOTOMCTBO JIsI CBOUX POAHBIX, KOTOPLIC HE MOTYT UMCThH IlCTCfI. OI[HEIKO,
KaK MPaBWJIO, Mbl JOJDKHBI OXKHMIATh IPOBaja OT SKOHOMHUYECKON COCTABIISIOLIEH PhIHKA CYppOraTHOro Ma-
TepuHcTBa. V100 6e3 cTMMyna Wi NpUHYKISHHUS MPEI0KEHIE CYpPOTraTHBIX MaTepeil HUKOTaa He CpaBHsI-
ercd ¢ ux crnpocoM. I1o kpaitHell Mepe, TEOPETUUECKH HEIOCTAI0NIasl YaCTh 3TOW TOJIOBOJIOMKH — 3TO JIEHb-
ru. Ecnu Obl sxeHIIMHaM MOXKHO OBUTO TUIATUTH 3a paboOTy B KA4eCTBE CyppOraTHBIX MaTrepel, To (UHaHCO-
Bas KOMIIEHCauusi Morjia Obl 3aMEHHUTb NMPHUHYXIEHHE B KadecTBE ACHCTBEHHOro ctumyia. COoH pbIHKa
MOHO IPEOJ0JIETH, UCIIOJIb3YA OCHOBHOM pbrdyar KOMMEpPpUHUU — AC€HBI'M — JIA YBCJIMUCHUA NPCAJTOKCHUA
MOTEHIMATBHBIX CypporaTHeix Marepeii. CypporaTtHoe MaTepHHCTBO MOXKET CTaTh IUIaToM 3a ycayru. OgHa-
KO MCTOPMYECKH MHTHMHBII XapakTep 3a/laud CypporaTHOro MaTEpUHCTBA JENal TaKdue IOrOBOPEHHOCTH
HENPaKTHYHBIMUA. HeMHOTHE )KEHIITUHBI XOTEJIU, YTOOBI UM IUIATHIIM 32 TO, YTO, 10 CYTH, ObLIO CEKCOM ILTIOC
OepeMeHHOCTh U peOeHOK. HeMHOTHe My »KUUHBI (MJIM UX KEHBI) XOTEJIH 3aKIF04aTh IOTOBOP Ha TAKUeE YCITy-
ru. Takum oO0pa3oM, Jaxke AEHbI'M HE MOTJIM CO3[aTh PHIHOK CYyppOraTHOIO MaTEPHUHCTBA, HECMOTPS Ha 3HAa-
YUTeNbHBINA cripoc. OHAKO B MOCIEAHUE NECATUIIETHS HAIIEro BeKa CypporaTHOe MaTEPHHCTBO MEPEXUIIO
3HAYUTENFHOE BO3pOXKAeHHE. YaCTHYHO TOIYOK 3TOMY BO3POXACHHIO Jalld HOBbIE MEAMIIMHCKHUE TEXHOJIO-
MU, YaCTHYHO — KOMMEPYECKHEe MEIUIIMHCKUE OPTraHM3alli U YaCTHYHO — M3MEHEHHSI MOPAIbHBIX HOPM.
BwMmecTe oHU co3gany JUHAMUYHBIN, XOTS ¥ 3TUYECKU HEOITHO3HAYHBIH PHIHOK MaTepUHCTBA.

IlepBoit yacThIO 3TOTO BO3POXKACHUS CTalla Takasg METUIIMHCKAs TEXHOJOTUS KaK MCKYyCCTBEHHAs! WHCe-
muHanus (nanee — WMI). Jra npouenypa Obuta ycoBepiieHcTBoOBaHA B 1980-X I'T. M B 3HAYUTENBHON cTere-
HU OblJIa IPOJUKTOBAHA CIIPOCOM, OOYCIIOBICHHBIM MYXKCKUM OecruiogueM. Kak u cypporatHoe MaTepHH-
ctB0, M1 — odeHb mpocTas onepanusi. MyX9uHa TPOU3BOIUT CIIEPMY B JTA0OPATOPHBIX YCIOBUSX; CIIEpMa
3aXBaTBIBAETCSA M COXPAHSETCS; a 3aTeM cliepMa 0e3 ydacTHs MY»KUHMHbI BBOAUTCS Oyayiieit marepu. [lepso-
HAyYaJbHO 3TO JICUCHHE MCIIOJIB30BAJIOCH MOYTH HUCKIIOYUTEIBHO Ha HEKOMMEPUYECKOH OCHOBE, KaK CIoco0
JUIs TIap 3a4aTh peOeHKa, KOr/aa MY CTpaaail KaKUM-JIN00 (QHU3HMYECKHM 3a00JIeBaHHEM, NPEMATCTBYIOMINM
orm1o10TBOpeHnt0. OHAKO BCKOPE BO3HHK JOMOTHUTEIBHBINA CIIPOC, BBIXOSMIINN 32 MPeNeibl KaKk CympyXe-
CKHX OTHOIIEHUH, TaK U PIHOYHBIX rpaHull. OKa3aJoch, YTO MHOTHE KEHIUHBI CTPEMUIIUCH MOTYyYUTh J0-
CTYIl K JIOHOPCKOM cliepMme, KoTopas He MpHHAuIekKala X MyXbsiM. HekoTopele M3 3THX KEHIIUH UMEIU
My>KCI71 C TCHCTHUYCCKUMHU 3a6OJ'IeBaHI/I$IMI/I; Y ApYTHUX MYXKbsS HEC MOIJIM ITPOU3BOJAUTE CIIEPMY; Y TPETHUX HE
OBLIO MYXKa, HO TeM HE MEHEe UM XOTeJIOCh UMETh JieTeil. B kaxkmoMm m3 3tux ciaydaeB MU pemmuina 3ta mpo-
Onembl U co3faBajia KomMmepueckuii cnpoc. Kommepueckas ycnyru no MU pasBuBanuce memieHHo. Tak,
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MEPBOHAYAIIFHO B KJIIMHUKAX MCIIOJIB30BAJIaCh CIIepMa TOJIBKO MY)KEH WX MAlMeHTOK. 3aTeM OHM CTalld IpH-
HUMATh MOXXEPTBOBAHM OT Apy3€il MU YJICHOB CEMBH, a 3aT€M IOHSIH, 4TO Oojiee Oe3MMyHas CUcTeMa MO-
XKET MOBBICUThH KaK KOJIMYECTBO, TAK U Ka4eCTBO CIepMbl. Pa3BuBas koMMepuecKue penioKeHus B 00IacTu
W, npuBnexasi TOHOPOB U BBIMJIAYUBasi UM HOMUHAJILHYIO TUIATy, KJIMHUKH MOTJIM YMEHBIIUTH CBOIO 3aBU-
CHUMOCTH OT Kpyra Jpy3ed MamueHTa ¥ BBecTH Oosee aHOHUMHYIO (Gopmy KoHTpons kadectBa. K 1980 r. B
CIIA nacuutsiBazock 17 0aHKOB 3aMOPOXKEHHOM CIEpMBbI, peiararomux Ha npoaaxy oomee 100 000 06-
pasuos [3]. Jns cypporatHoro marepuHcTBa 3HaueHre M Obuto oueHb BaKHBIM. B mponmioMm equHCTBEH-
HBIM CIOCOOOM JJIsI CyppOTaTHBIX MaTepeil MPOU3BECTH Ha CBET JeTel Obl (U3UUECKHUI MOJIOBOH akT ¢ Oy-
nymuM otuoM. Onnako ¢ MU 3agatue mepectano OBITH CBSI3aHHBIM C CEKCOM, YTO MO3BOJIMIO MY>KUMHE
OIJIOAOTBOPUTH CYPPOTaTHYIO MaTbh, AaXX€ HE BCTPETUBIIMCH C HEH. DTO (puU3MUECKOe IUCTAHIMPOBAHHE
c/IeNajo CypporaTHOe MaTepMHCTBO 3HAUYMTENHHO Oosee MpUBJIEKAaTeIbHBIM BapuaHTOM. B coderanuu ¢ mo-
CTOSIHHO PacTyIIUMM JOHOPaMU M OaHKaM{ CIEPMBI 3TO TAKXKE CHENal0 CypporaTHoe MaTe€pUHCTBO Oojee
JOCTYIIHBIM, [IO3BOJIMB OECIUIOAHBIM IapaM IMOJIy4aTh KakK CIEPMY, TaK M SAHLEKIETKH U3 BHEIIHUX HUCTOY-
HUKOB. Takum 00pa3oM, ¢ SKOHOMHUYECKOH TOUKM 3pEeHUs MOsiBiIeHUue kommepueckoro MM yBennumno kak
CHpocC, TaK W MpeJIOKeHHE CypporaTHeix marepeil. Kak Tonbko crpoc u npemioskeHue chOopMHPOBAIUCE,
PBIHOK ¢ TOTOBHOCTBIO MOCIIe1oBal 3a Humu [4; 287-309].

HccnenoBarenu cypporaTHOro MaTepHHCTBA MPOOIEMATH3UPOBAIN CUTYAIMIO TOPTOBIHM JETbMH, KO-
TOpas 3allia CIUIIKOM JAJIeKO, ¥ YTO Pa3BUTHE HOBBIX PEMPOAYKTHUBHBIX TEXHOJOTHH (PaKTHYeCKH MpeBpa-
TWJIA B TOBAap KaK JKEHIIWH, Tak u nereit [5; 71-92]. CTOpOHHHKHN HOBBIX PEMPOAYKTUBHBIX TEXHOJIOTHM,
HaNpOTUB, TOBOPHIIM O POJUTENHCKOM OTYasiHUU (y TeX, KTO 00paTUiICs K CypporaTHOMY MaTE€pUHCTBY, He
OBLIO IPYTUX COCOOOB MPOM3BECTH HA CBET OMOJIOrMYECKOTo pebeHka), 1100 o cBo0O e 3aKITIOUEHHUS AOTO-
BOPOB (ecnu OBl Jr0ASIM OBUIO pa3pereHo IPOU3BOAUTE MOTOMCTBO U 3aKJII0YATh JOIOBOP, TO, KOHEYHO XK€,
OHU JIOJKHBI UMETh BO3MOXHOCTH IIPOM3BOJUTH IOTOMCTBO 10 I0TOBOPY). DTH Ae0aThl pas3bIrphIBaIUCh KaK
B aKaJIEeMHUUYECKHX KpYyrax, TaKk W Ha IpaXJaHCKUX (opyMax, MPOTHBOIOCTABIISISI CTOPOHHUKOB PHIHKA 3a-
IIMTHUIAM IIPaB >KEHIIWH. MHTepeceH TOT (akT, 4To OOJBIIMHCTBO (PEMUHUCTOK COJHIAPU3UPOBAIUCH C
TPaJULUOHHBIMU KOHCEPBAaTOPaMHU B 3TOM BOIPOCE, YTBEPXKAas, UTO IMPaBa KCHIIMH HE BKIIIOYAIOT MIPABO
MpoJIaBaTh CBOM PENPONyKTHBHBIC YCiIyTu [6; 28]. HekoTopble MONLIH €IIe JajbIie, ONMPEaSIsas BCe CXEMbI
CYyppOTaTHOTO MaTEPUHCTBA KaK HUCKIIOYUTEIBHO DKCILTYyaTaTOPCKUE, TIOCKOJIBKY OHH OCHOBAaHBI Ha COOT-
BETCTBUH KEHIIWH CYIIECTBYIOMINM TeHIepHbIM cTepeoTrraM [7; 30]. Ograko 6onee mubepaipHble Qemu-
HUCTKH BCTaJM Ha CTOPOHY 0oJjiee paAuKaJbHBIX CTOPOHHHKOB CBOOOJHOTO PHIHKA, HACTaMBas Ha TOM, YTO
cB00O/Ia JIJIs JKEHIIMH BKJIFOYAET CBOOOY 3aKJIIOYCHUS J0roBOpOB [8]. B TeueHHe HECKOJBKUX JIET 3TH Je-
0arel OylIeBaJiv B aKaJEMHUYECKOM COOOIIECTBE M B CpeAcTBaX MaccoBoil nHpopManuu. OHU CIPOBOLUPO-
BaJIM Pe3KUH PacKkos B (DEMHUHUCTCKOM COOOLIECTBE U CO3/1aIM COBEPIICHHO HOBBIE 00IACTH AJIS IOpHINYE-
CKUX U Hay4YHBIX UCCIICIOBAHUI.

CypporaTHble MaTepy MPOJAIOT CBOH TPyl WIIM CBOE TeJl0? 3aKa3unKu/CyNpyry MOKYHalT YCIYyTy WiIn
pebenka? be3 ueTkoro 3aKOHOAATENBCTBA MO ITHM BOIPOCAM CIIOPHBIE JIeJIa O CyppOTaTHOM MaTEpHUHCTBE
HEM30€XHO MOMajgaiy B CyIbl, TJ€ CyIbH TaKXe MOINIM BBIHOCUTH OYEHb pasHble perieHus. Hexotopwie
KEHIIMHBI — U3 aJbTPYU3Ma, BUHBI HJIH YHCTOTO JKEJIAHHUSI — OBIJIM TOTOBBI 3aKJIFOUUTH JIOTOBOP B YCIIOBHU-
SIX TAKOH 3aKOHOJATENIbHOIN HEONpeIeIeHHOCTH, BCTYNAs B COTIALICHHUS], KOTOPBIE OCTaBAJIHMCh MPAKTUIECKU
HEBBIOJIHUMBIMHU.

K cepenune 1980-x rr. ciopsl 0 CyppOraTHOM MAaTEPUHCTBE CTAHOBHIIMCH BCE 0OJiee OCTPHIMH, Hay4-
HbIC ME/IMIIUHCKHE Pa3pabOTKH cleNlalld UX B 3HAYUTEIBHOW CTETIEHH CIIOPHBIMU, IOTOMY YTO HOBBIC MEJIU-
LUHCKHE TEXHOJIOTUH 3a4aTHUsl BEITECHUIN TPAAULMOHHYIO MOJEIb CyppOraTHOTO MaT€pPUHCTBA I'eCTalllOH-
HBIM CYppOTaTHBIM MaTEPUHCTBOM, CO3/[aB 3aMEHY C TOpa3/io OOJBIINM KOMMEPYECKUM MOTeHIHanoM. [ e-
CTAallMOHHOE CYppOTaTHOE MATEPHHCTBO Pa3JIeNHIIO TPOIECC BhIHAIIWBAHHS peOCHKa Ha TPH COBEPIICHHO
OTAENBHBIX BJIEMEHTA M 3TO MPOM3BENIO PEBONIOLHMIO B PENpOoAyKTHBHOM Meauuune [4; 288]. OcHoBaHuneM
JUISL 3TOM PEBOJIIOLMU CTajla TEXHOJIOTHS SKCTPAKOPIOpAIbHOTO omioAoTBopenus (nanee — OKO), menu-
IIUHCKOT'O TIPOPBIBA, KOTOPHIN TIO3BOJIMII 3a4aTh JieTell BHE MaTKH, B ipoOupke. [lomydnBIias n3BeCTHOCTh B
1978 r. ¢ poxnenuem Jlynssl bpayn B BennkoOpuranuu, nepBoro B Mupe «pedeHka u3 mpooupkm», KO
CHOBA CTaJIO Pe3yJITaTOM MHOTOJIETHUX IIOUCKOB OOPHOBI C OEeCIuIonneEM.

Tlocynapcreennblie opranbl BemukoOopurtannu u CIIIA ¢ momo3peHHeM OTHECIUCh K METUIIMHCKOMY
MPOPBIBY, HO B KOHIIE KOHIOB 0700pvim DKO ¢ HEKOTOPhIMU OTpaHWYeHUSIMH JIs eueHus Oecruioqus. K
1985 r. OKO cTano mMpoKo HCIOJIb3yEMON MPAKTUKOM U MPOLBETAIOIIEH KOMMEPUECKOH oTpacibro. Tolb-
ko B Coenunennbix [lITatax okono 70 KIMHUK Mpeiiaraiy Mpoleypbl SKCTPAKOPIOPaIbHOTO OILIOI0TBO-
pEeHHsI, TIPUBJIEKAs] KIIMEHTOB C OYEHb ITOXOKUMH XapaKTePUCTUKAMH: OHU OBUTH MOJIOJBI, KEHATHI M KEeH-
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IIUHEI cTpagany Aedekramu damionuesbix TpyO [9; 87]. OnHAKO K STOMY MOMEHTY MOCIIEICTBUS Cypporar-
HOTO MaTEpUWHCTBA OBLIN MPOCTO CIUIIKOM 3aMaHYMBBIMH, YTOOBI HX UTHOPHPOBATh. TeXHUYECKH MpenMy-
mectBo KO 3akmodasiock B TOM, YTO OHO ITO3BOJISIIO HEKOTOPBIM OECILIONHBIM JKEHITIHAM 000HTH (hu-
3HOJIOTHYECKYIO CTOPOHY OepeMeHHOCTH. [Ipy TpaauIlMOHHBIX CXEMaX CyppOraTHOIO MaTepUHCTBA CYppo-
raTHas MaTh ObliIa TaK)Ke TeHETUIECKOW MaTephio pedeHKa, KoToporo oHa poamia. CypporaTHast MaTh (ak-
THYECKH OTAaBalla «CBOET0» pebeHKa MpyToi JKEeHIMHE, He MMEBIIEH OMOJIOTHYECKUX CBS3EH C POXKICHHBIM
peOeHKOM. DTa LEHTpalbHass aCUMMETPUS MPEBPATUIA CypPOraTHOE MAaTEPUHCTBO B IOPUIMUYCCKYIO TPSCH-
HY, TIOCKOJIBKY Y CYppOraTHOW MaTepH, HECOMHEHHO, ObLIIO OOJIBIIE MpaB HA PeOCHKA, YeM Y Mperoiarac-
MOi1 MatepH. [leficTBUTEIBHO, IOYTH BO BCEX OCIIAPHBAEMBIX JeJlaX O CyppOraTHOM MAaTePHHCTBE Cypporar-
Has MaTh OTBOEBBIBAJa MpaBa HA «CBOET0» peOEHKa, OIpeJeNseMble TOIbKO KOHKYPUPYIOIIMMH TpaBaMu
3aKa34YMKa/OTIIa, KOTOPBIA UMEJ paBHBIC OMOJOTHYECKUE MpaBa. 3aKa3yuila/MaTh, HAMPOTUB, UMEJIA TOJBKO
JTOTOBOPHOE MIPaBO Ha pedeHKa, mpaBo, KOTOPOe KaK OOIIECTBY, TaK M CyAaM ObLIO BCE TPyJHEE OTCTAMBATh.
Takum 06pa3zom, ¢ KOMMEPUYECKOW TOUKH 3PEHHS T€CTAIlIOHHOE CYyppOTaTHOE MaTEPUHCTBO MOPa3yMeEBAIO
MeHee KOH(DIUKTHYIO COMANBbHYIO cpeay. Ecnu ke 3aka3uuku/poAUTeN 3aKITIOYIIN TeCTallMOHHBIN J10T0-
BOp, OHM MOTJIM KYITUTh JIBA OTJCIIEHBIX KOMIIOHEHTA: SHICKICTKY U3 OJTHOTO UCTOYHHUKA, MATKY U3 IPYTOro.
OKO mpemoctaBuiio BO3MOXKHOCTh TEXHHYECKH OOBEIUHHUTH JBa ITHX KOMIIOHEHTOB B OJHOM peOeHKe.
Coop siineknerok mis DKO nporierypbl — CII0KHBIA U WHOT/A ONAaCHBIN mporecc. «/oHop» sSiIeKkieTok
JIOJDKEH COOMIOAaTh CTPOTHH TOPMOHAJIBHBIA PEKUM U TIOABEPTHYTHCSI XUPYPIHUECKON MpoIeaype, MpH Ko-
TOPOU SIMIIEKIIETKN yIAISIIOTCS U3 € SHYHUKOB. BOCCTaHOBIIEHNE MOXKET OBITh OOJIE3HEHHBIM, a JTOJITOCPOY-
HBIE NOCJIECACTBUS ISl 300POBBS KEHIIMHBI HEU3BECTHBL. TeM He MeHee, Kak ToJIbko DKO BbI3Ban0 KOMMeEp-
YECKUN WHTEepeC K SAUICKIeTKaM, JKEHINUHBI-IOHOPHI Hadajau MpojaaBaTh MX. V3Ha4aibHO OOJBIIUHCTBO
KIIMHUK, 3aHUMAIOIINXCS ATON MPAKTHKOW, IITH 0 MPOTOPEHHOMY BCEMH IYTH BCIIOMOTATEIHHON PErpo-
nykiud. OHE HE3aMETHO PEKJIAMHUPOBANH KESHIIUH, KOTOPBIE XOTEIH «IIOXKEPTBOBaTh», a HE MPOJATh CBOU
SIMIIEKJICTKH; JKEHIIUHBI, KOTOPBIC XOTEJIM MOMOYb JPYTOil MKEHIIWHE U MOMOYb CO3AaTh XU3Hb, OHH TaKKe
Mpejiaraiy 3amiaTuTh okoio 2500 momiapoB, 4ToObI TOKPHITH PACXOJIbI HA «BpeMs U HeynoOcTBay. [Ipen-
TIOJIOKUTENBHO, HEKOTOPBIE U3 ATHX JKCHIUH-TOHOPOB OBUIM HCKPEHHE 3aMHTEPECOBAHBI B aJbTPyHCTHYE-
CKOM JIOHOPCTBE SIULIEKJIETOK, HO pH cymme B 2500 nosnapoB puUHAHCOBAs MPUBJIEKATEILHOCTD TAKKE ObI-
na BechMa 3ameTHOM. K xoniry 1990-x T. MaccoByro mpeccy 3amoJOHIIA UCTOPUH O MPOJIaKe SUIICKIETOK,
B KOTOPBIX PacCKa3bIBaJOCh O JKCHIIMHAX, HAXOAMIUXCS B 3aTPYAHHUTEIHHOM (DHWHAHCOBOM IOJIOXKEHHH,
«OKEPTBYIOIINX» CBOM T€HBI JUIs OTUIATHI cueToB. [lo Mepe pacmpocTpaHeHUs: HCTOPUI POC U MHTEPEC KEH-
mmH. B 1995 r., Hanpumep, mporpamMMa BcIOMOTaTelbHOH penpoaykiuuu B KomymOwuiicko-
[IpecBuTEepraHCKOM MEAUIIMHCKOM LIEHTPE HLIO-I;'IOpKa BKJIFOYAJIa BCETO MTh TOHOPOB siiilekseTok. K 1998
. TUPEKTOP MPOTpPaMMBI OO0, 9To OH nony4an oT 50 mo 100 3BOHKOB B HEIEI0 OT MOTEHIIHAITBHBIX
JIOHOPOB, | Terepb y Hero B aene 0buto 500 qonopos [10].

C 4KCTO PKOHOMHUYECKOW TOYKH 3PECHHUS NMPUTOK SMIEKJICTOK JOJ/DKEH ObUI OKa3aTh JNAaBJICHUE HA UX
ctonMocTh. OJTHAKO BMECTO 3TOTO YBEJIWYCHHE JKSHIIIMH-IOHOPOB (DAKTHUYECKH YBEIMYHUIIO KaK IeHY, TaK U
CIpoc: 4eM OOJIbIle KeHIMH MPEJaraii MOXepTBOBATh CBOM SIMIIEKIIETKH, T€M OOJIbIIIe KEHIIUH XOTEIH
WX KynuTh. Bo3HUK OoJiee MIMPOKUI W 00E3MMUEHHBIH PBIHOK, TIONHBIH pa3HbIX NPEATIOKEHUH U IIHPOKOTO
BBIOOpA. BeKkope JKEeHIIMHBI CTaly OKyNaTh OMpe/eIeHHbIe SUIIEKIETKH OT ONpeAeNIeHHBIX JOHOPOB U WHO-
I/1a TUIATHIIM Cephe3HbIe CYMMBI 32 CBOM BBIOOP. B 1995 . nelicTByromas 1eHa TOHOPCKUX SIUIEKIETOK CO-
crapnsuia pumepHo 2500 momnapoB. K 1999 r. oObsiBienue B razerax «lvy League» mpemiarano 50 000
JIOJIJIApPOB 32 «HpaBHIIbHBIEY siiniekneTku [11]. bonpmras mpusnekarensHocTh DKO crTana 3akiiodaThCs B
TOM, YTO TPEIOKEHUE SMIEKIETOK OOJBIe HE OrPaHUYHUBAIIOCH MPEUIOKEHUEM CaMHX CYpPpOTaTHBIX Ma-
Tepeil. BMecTO 3TOro SIMIEKIETKH CTaI0 BOZMOKHBIM BEIOMPATH IO Pa3HBIM XapaKTepUCTHKaM U TumaM. I1o-
SIBIJTACH BO3MOYKHOCTh CMEIITUBAThH OIPEIeICHHBIC CIIEPMATO30HIBI C OIIPEICTICHHBIMHA SIMTICKIICTKAMA W M-
IUIAHTAPOBATh MX B UYXKYI0 MaTKy. Bce 3TO MO3BONIIO PENPOyKTHBHOMY PBIHKY MPOIBETATh. JTO TaKXKe,
BHaYalle Ka3aJloCh, YMEHBIIWIO MOPAJIBHBIE, MOJIMTHIYCCKHE U IOPUANYECKUE TPOOIEMBbI, KOTOPBIE Tpeciie-
JIOBAJTH TPAAUITMOHHOE CyppOraTHOE€ MaTepHuHCTBO. Kak TOJNBKO sifIiekiIeTka Oblia OTIASICHa OT MaTKH, CBA3h
MeXTy OMOJIOTUYECKON MaTephio M pEOCHKOM yTpauyuBaia CBOM reHETUYESCKHUM acIeKT.

Bce Gonbiiie xeHIUH ObLUTH TOTOBBI OBLUTH CTATh TECTAIIMOHHBIME CYPPOTaTHBIMU MaTEPsIMU, YeM Tpa-
JTUTTAOHHBIME;, BCE OOJIBINNE KEHITMH OB TOTOBHI TPEOCTABUTH CBOU SHIIEKIICTKH; U BCE OOJIBINIE Tap CO-
[JIalIajiuCch 3aKJ0YaTh JOTOBOPhI HA CYppPOraTHOE MaTepPUHCTBO, KOTIa 3HAIM, YTO OMOJIOTHMYEeCKasi MaTh HE
OyJeT UMETh TeHEeTHUYECKOU CBSI3U C peOCHKOM. B pesynbraTe co3jaHue phIHKA SIMIIEKIETOK (PaKTHYECKU
CTaOMJIM3UPOBAIIO — HOPUIUYECKH U KOMMEPUYECKH — PBIHOK CypporatHbix mMatepeid. [IockoJbKy IieHa sii-
IIEKJIETOK BBIpocia B KoHIE 1990-x IT., IleHa Ha YCIIyTH CyppOraTHOTO MaTePHHCTBA OCTABaJIaCh CTAOMIIHLHOMN
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Ha ypoBHe okoisio 10 000 momrapoB 3a GepeMeHHOCTh. TeM BpeMeHeM MpeIoKEHUE CypPOTaTHBIX MaTepei
CTaHOBUJIOCH Bce OoJiee pa3sHOOOPa3HBIM, B YACTHOCTH, 32 CUET BKIIIOUEHUS I[BETHBIX JKEHIIMH, KOTOPHIC Te-
IIeph MOTJIU BBIHAIIMBATH OEJIBIX IETEH ¢ TOMOIIBIO0 BCITIOMOTATEIbHON PEMPOAYKIIHH.

Bornee Toro, mockoibpKy recTallHOHHOE CYppOraTHOE MaTePHHCTBO 00JIervano MeHee MPUBHUIICTHPOBAH-
HBIM JKCHIIIMHAM BBIHAIIMBAHUE JIeTel A OoJiee OOraThIX JKEHIIWH, OHO IPEICTaBILIO COO0OH OCOOEHHO
BONUIONIYIO (pOpMY SKCIDTyaTanuu: OeqHbIe KEHIIWHBI MPOJIABaIM CBOE TEJO WM, MO KpalHed Mepe, Hhc-
MOJIb30BaJIM CBOM Teja Oosee cocTosATeNbHbIM ronsaM [12; 121]. [Ipyrumu cioBamu, pbIHOK NPHHYKAAIT
KEHILUH K CyppOraTHOMY MaTepUHCTBY; 3aCTaBJIsisl X JIeJIaTh TO, YTO OHU MHAue BPs Ju Obl BeIOpanu [13;
95].

Tpyano npencraButh pebeHKa B Ka4eCTBE KOMMEPUYECKOW CAECNKH. B TeTOeHTpHITHBIX 00IIecTBax, ae-
TH, B O0IIECTBEHHOM MHEHUH, SIBJISIFOTCS IPOYKTOM JIIOOBH, a HE JICHET, 3a4aTHsl, KOTOPbIX POUCXOIUT BHE
3aBUCHMOCTH OT KaKOH-THOO KOMMEPYECKOH NesATeNlbHOCTA. ECTh, KOHEYHO, MHOTOYNCIICHHBIE CITydau, KO-
I/1a S9KOHOMHYECKHE O0CTOSATENbCTBA BIUSIOT HA YPOBEHb POXKAAeMOCTH. belHpIe pouTenn BO BCE BpeMeHa
U B Pa3HBIX OOIIECTBAaX paccCMaTpPUBAaIM CBOMX JIETeH KaK MOTEHIIMATBHBIA SKOHOMUYECKUH pecypc, B3BEIIU-
Bas X BO3MOXKHBIH SKOHOMHUYECKHUH BKJIaJ - Ha moJje, Gadpuke - ¢ 3aTpaTaMy Ha UX colManu3auuio. Poau-
TENHW BBIOMPAIOT TOJI CBOMX JIETEH, MCXO M3 SKOHOMHYECKUX (PAKTOPOB, UCMONB3Ys MHPAHTHUIHI (IETO-
yOUICTBO) WIIM OTKAa3 OT JeTel, 4TOOBI N30aBUTHCS OT MEHEE IIECHHOTO MOTOMCTBA. B caMbIx O€3HAICKHBIX
0OCTOSITENILCTBAX OHU JaXKe HMCIOJIb30BAIM CBOMX JieTel, mpoaaBas X B pabctBo. OgHAKO Aake B 3THUX
KpalHUX CIydasx aKT 3a4aThs €IBa JIM MOXKHO paccMaTpHBaTh Kak dKOHOMHYeckuil akt. Haobopot, 31O
BHYTpeHHE HHTUMHasl (opMa IMPOM3BOICTBA, YACTHAS «CIETKay, HE MMEIOIIas HIUero o0mero ¢ On3HecoM.

Obcyaicoenue

CerozHs BOIIPOC O HOBBIX PEMPOAYKTHBHBIX TEXHOJOTHIX OOCYXKAAIOTCS Aa)Ke B IMOJUTHYECKHUX Aela-
Tax. @EeMUHHUCTKU TOBOPST O MPpoOIeMe OTUY)KICHHUS )KEHCKUX TeJl, yUEHbIC-IIPAaBOBEIbl UCCIELYIOT JOTrO-
BOPHBIC U FOPUANYECKUE BOMPOCHI, COIIMOJIOTH U3y4Yar0T KaKOBO OOIIECTBEHHOE MHEHUE B OTHOILICHHUU CYp-
pOTaTHBIX MaM W/WIIK 3aKa3duukoB. ONHAKO €CTh OJVH KPHTHUYECKUI acleKT CypporaTHOro MaTepWHCTBA,
KOTOPOMY YIENSeTCs OTHOCUTEIBHO Majo BHHMaHU:A. M 3T0 BOIpoc 0 TOM, BO3MOYKHO JIM PacCMaTpHBaTh
CypporaTHOE€ MaTEpPHHCTBO Kak OM3HEC, MPUOBLIHLHOE MPEINPHUSITHE, KOTOPOE PE3KO YBEIWYHIIOCH 3a TO-
cieanue necatuinetus. HekoTopble aceKkThl 3Toro OM3Heca CTPOro PErJIAMEHTUPOBAHBI: HApUMEp, KpUTe-
pHUH U1 YCBIHOBUTENEH HITH 3alIpeT Ha MPOAAXKY JETEH.

JomKHBL 11 KOH(QIMKTH MEXIY 3aKa34MKaM{ W CyppOTaTHBIMHM MaTepsiM pa3peliaTrbcsl B Cylax WM
PEerynupoBaThCA MEXIYHAPOIHBIM 3aKOHOAATENbCTBOM? bojee Toro, KTo AOKEH ONMpEeneNaTh YCIOBUs, Ha
KOTOPBIX PEKJIAMUPYIOTCS W NPOJAIOTCS PENPOAYKTUBHBIE YCIYI'M — TOCYAApCTBO, NMPaBO, MEIUIIMHCKHE
KJIMHUKA?

VYixe ceiiuac cypporatHeie Marepu B CoenuHeHHbIX lllTarax (Hambosnee pa3BUTBHIA PHIHOK B JTAHHOM
ciIydae) SIBHO MeHee OoraTsl, 4eM JoroBopHsie poautenu [4; 290]. Cypporatusie Mambl B CLIA pexe sBis-
I0TCS TIpeAcTaBUTeNsIMH Oenoil packl. I1o Mepe Toro, Kak PbIHOK pacUIMpsieTcs 3a CUET «UCTOYHHKOBY» CYp-
poraroB u3 Ilonbum, Maaun, MeKCHKN WK MOCTCOBETCKUX PECITyOJIMK 3TO HECOOTBETCTBHE ITOUTH HaBep-
HsiKa OyJleT yBEeJIHMYMBATHCS, YBEIMUUBAsE OTPOMHYIO [IPONACTh, KOTOpask YKe OTAeNseT OoraThle CTpaHbl OT
0enubix. TakuM 00pazom, Ha peIHKE CyLIECTBYeT 0a30BbIi AMCOANaHC M MOCTOSIHHBINA PUCK WIIM JAaXKe rapaH-
THUS MOTEHLIUAIBHOMN AKCIUTyaTalluy XKEHILWH, JKEIAI0IINX CTaTh CyppOTraTHBIMU MaTepsAMHU. 3aTEM ATOT JHC-
OanaHc ycyryOmsieTcss MHOKECTBOM MTPOTHBOPEYAIINX JAPYT APYTy MPaBUIl, KOTOPBIM MPOTHBOCTOHUT CYppO-
raTHOE€ MaTepPHHCTBO, - HAOOPOM 3aKOHOB, HOPM, IOPUANYECKHUX PEIICHUI U PEIMTUO3HBIX BEPOBAHUHN, KOTO-
pBIe pa3IuyaroTcs B pa3HbIX oOmiecTBax. MHorna 3tu npasuia (pakTHIECKH KpUMHHAIH3UPYIOT CypporaTHoe
MaTEPUHCTBO W 3aTOHSIOT €0 B MOAMONbE. IHOT/Ia OHM MPOCTO OrpaHNYMBAIOT OM3HEC CyppPOTraTHOTO Mare-
PUHCTBA W YBEIHMYUBAIOT KOMMEPUYECKYI0 HEOIpeeNIeHHOCTh. B mobom ciydae addekr cocTtout B TOM,
4TOOBI clienaTh U 0e3 TOro HECOBEPIICHHBII PHIHOK elie Oosiee HecoBepiieHHBIM. 110 mpoHuu cynp0bI, oxHa-
KO, IMEHHO 3TO COYETaHWE OTPAaHMUYCHHI JeNlaeT HallMOHAJILHOE CyppOraTHOE MaTepUHCTBO OCOOEHHO MpH-
BJIeKaTenbHbIM. V160 YeM Ooubliie orpaHnYeHUi B KaKOW-TH00 OTJIENLHO B3SATOM cTpaHe, TeM OOJbIlie UCKY-
ieHue oopatuThes K ayrcopcunry. lIpencrasere cee, Hanpumep, mapy, *KUBYIIylo B bepiune, oTyasHHO
HYXIaIOUIylocsl B peOeHKe, KOTOPbIi He MOXKeT 3auaTh pedeHka. [1o HeMelnKkoMy 3aKOHOJAaTeNbCTBY Cyppo-
raTHO€ MaTEpUHCTBO HE JolyckaeTcs. be3 ocoObIx nmpobiieM Wiy I0pUIMIECKOr0 PUCKA ITa Mapa OTIpaBiLi-
etcs B CLLIA, B Jloc-Anmkenec, mokynaeT TaMm SHIEKISTKH (WM CIIEpMy) Y IOHOpa, a 3aTeM IMOTyYeHHBIH
SMOPHOH UMIUIAHTUPYET CyppOTaTHOM MaTepu-UHINAHKE, YKPauHKe, Ka3axCTaHKe.
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Mp1 MO’KEM KOHCTAaTHPOBATh, YTO yKe ceifuac CypporaTHble MaTepy CTalld TOBAPOM Ha PENPOIYKTHUB-
HOM pbIHKE. LleHa cypporaTHoro MaTepHHCTBA, 110 CYIIECTBY, (PMKCHPOBAaHHAsI, & XaPaKTEPUCTUKHU Cyppo-
raTHON MaTepu (KpoMe KpUTepHeB 3/10pPOBbsI) BCce OOJBIIE HE MMEIOT OTHOIICHUS K Tporeccy 3adatus. C
HKOHOMHMYECKOHN TOUKHU 3pEHUsI HET HUKAKUX MPUYHH, [0 KOTOPBIM O€THBIE a3MaTCKHE YKEHIIMHBI HE JOTKHBI
BBIHAIIMBATh AETEH 111 OOraThIX 3amafHbIX Iap, MOYeMy MOJIoAble oOenHeBIIMe adpUKaHLbl HE JOJKHBI
3aHUMAThHCSl BbIHAIIMBAaHUEM aAeTeil. CeromHsl 3T JKEHILMHBI 3allOJIHAT HIDKHHE CIIOM MEXAYHApOIHOTO
pBIHKA TpyJa: OHU WWBIOT pyOamku B Kambomxe; coOpare kpoccoBku B Kutae u 3apabarbiBaTh Ha JKU3HB
W3TOTOBJICHUEM H3JeNui pydyHOH paboTsl B Keipreizcrane. UuCTO MO S5KOHOMHUYECKUM COOOpPaKEHHUSIM HET
HUKAaKUX IPUYUH, 10 KOTOPBIM 3TH )K€ KCHIIMHBI HE MOTJIM Obl BMECTO 3TOr0 00eCleunBaTh POKACHUE pe-
OeHKa a7 3aKka3uuKkoB. Jlaxke eciu Obl 3TH JKCHIIUHBI IPENOYIN CyppOraTHOE MaTepUHCTBO IPYIUM ajlb-
TEepHATHBaM, €clii Obl OHM CaM{ PELIMJIHM, YTO BBIHAIIMBAHUE UY>KOTO pPeOCHKA MpeArovYTHUTENIbHEe, YeM
IIUTHh PyOAIIKyd MM KPOCCOBKH, TO Ye€M ObLT MOTHBHPOBAH WX BHIOOp CTAaTh CypporaTHOW marephio? SBis-
eTcs JIM CBOOOAHBIM BBIOOP, €CIIM MaTh TPOMX JETEH CTAHOBMUTCSI CyppOraTHOW MaTepblo, YTOOBI IPOKOP-
MUTH cBoHMX fereii? Korma ona moamuceiBaeT opUIMANBHBIA KOHTPAKT, 3Ta KEHIIMHA HPOSIBISET cBOOOI-
HYIO BOJIIO WJIM JIGMOHCTPUPYET OTYasHHE, BRI3BAHHOE HEPaBEHCTBOM? BOJBIIMHCTBO KPUTHKOB Cypporar-
HOTO MaTEpPHHCTBA PEIINTEIbHO HACTAUBAIOT Ha nmocienHeM. Miu, kak numer Onusep, «B ciydae cypporar-
HOT'O MaTepPHHCTBa CBOOOA - 3T0 WiuTto3us» [13; 97]. Takue aprymMeHThl sBHO UMEIOT Bec. CypporatHoe ma-
TEPUHCTBO HEM30EKHO OYyAET MpOIBETaTh 32 CYET OIPOMHOTO SKOHOMHYECKOTO HEPaBEHCTBA, KOTOPOE Xa-
pakTepu3yeT II00aJbHYI0 TOPrOBYIO CHCTEMY. B cypporaTHOM MaTepHHCTBE 3al0)KE€HAa IOTEHIMAIbHAs
9KCIUTyaTalMs >KeHIUHbI, TAK KaK MOYTH HABEPHSKA KECHIIMHBI, BHICTYNAOLINE B POJIM CYypPpPOraTHBIX Mate-
peii, OyIyT B HEBBITOAHOM TOJIOKEHUH 110 CPABHEHHIO C POJHUTENSMH, KOTOPBIM OHU CIIY)KaT: OHU OYyAyT
OemHee, MeHee 00pa3oBaHbl U OyayT 0a3MPOBATHCSA B TEX YACTAX MHUpA, TJle IKOHOMHUYECKHUE BO3MOXHOCTH
CYIIECTBEHHO OTPaHUYCHBI.

Taxoke, B&XXKHO BMECTO TOTO, YTOOBI 3alpeliaTh CypporaTHoe MaTepUHCTBO (UTO, CKOpPEE BCEro, MOCITy-
XKHJI0 OBl JINIIb PACIPOCTPAHEHUIO 3TOW MPAKTHKH 33 TPAHMLECH WK B MOIOJLE), TOCYAapCTBA MOTIIH OBl
PeryanpoBatTh €ro, UCIOJb3ys TPAAULHUOHHBIC KaHaJIbl BIACTH AJISI KOHTPOJIS HaJl PHIHKOM WJIN CTIIaXKHBAaHUS
€ro OCTPBIX yIIOB. Takoe BMENIATENbCTBO YK€ CTAIO OOIIEHPUHSITON NPAKTHKON B JPYTUX CIOXKHBIX U WH-
THUMHBIX OTHOIICHUAX, BKJIFOYAs 6paK, MCIUIUHCKHUC UCCIICAOBAHNA M TPAHCIUIaHTAlUIO OpPraHoOB. TaK, B
1938 romy KOHTpaLENLMs CUUTANACh HENPUEMIIEMON U OTBPATUTEIBHOM, TAKXKE KaK CErOAHS MHOTUE KpH-
THUKH OTHOCSITCSL K CyppOraTHOMY MaTE€PHHCTBY. DTO pacCMaTpHUBACTCs KaK OTKJIOHEHHE OT MPHPOJBI; 3710-
IoJIy4dHasd IIOIIbITKa J'IIOI[Cﬁ BMEIIATLECA B TO, YTO COTBOPUIL EOF, 1 JIMIINTH KCHIIUH OIIHOI71 U3 UX CaMbIX
LeHHbIX (yHKuuil. OJHAKO, KaK U B Cliydae ¢ BCIOMOTAaTEIbHON PenpoayKLUUeH, CIpoc Ha IPOTUBO3a4aToy-
HBIE CPEICTBa B KOHEUYHOM WTOre ObUI CIMIIKOM BBICOK, YTOOBI €ro 3ampemarb. [1oCKOIbKY TEXHOJIOTHH
c/IeNaa KOHTPAIEHIIHIO MPOIIE U JeUIeBIie, OSBUIICS PHIHOK, YIOBIETBOPSIONINH 3TOT ciipoc. ['ocymapcTBo
JI0JIr0oe BpeMsi 6OPOIIOCh C PHIHKOM, HO 3aTEM TOCYJapCTBO OCO3HAJIO, YTO ATOT PHIHOK JYYIIE MOJAXOAMT JIJIsI
peryaupoBaHus, YeM AJIS 3arpera.

Buisoowi

B cdepe cypporatHoro marepuHCTBa NOTPEOHOCTD B PETYJIMPOBAHUH, CHIIbHEE H ciiokHee. [IockobKy,
CypporaTHOE€ MaTepHUHCTBO CTaJI0 TPAHCIOKAIbHBIM, MTEPECEKAaeT BCE IPaHUIIBI, HEOOXOIUMO €0 PEeryIInpo-
BAaHME Ha MEXIYyHApOAHOM ypoBHE. II0CKONIBKY B IOrOBOpE O CyppOraTHOM MAaTE€PUHCTBE YYAaCTBYIOT He-
CKOJIBKO CTOpPOH, BCE OHU JIOJDKHBI ObITh BKJIFOUEHBI B IPUMEHUMEBIE TpaBuiia U HOpMEL. [loTpebyercs ycra-
HOBHTH OTpe/IeJICHHBIE TpaBa COOCTBEHHOCTH, a TaKKe JOTOBOpHbIe MpUHIHUIBL. Heobxoaumo Oynet ycra-
HOBHUTBH MEpHI 0€30MIaCHOCTH, FapaHTUPYIOIIUE, YTO B 3TOM CAEIKe He OyJeT 3KCIUTyaTaluH, U YTOObI KeH-
IIMHBI, HAXOJSAIINECS B TPYJHOM (PMHAHCOBOM ITOJIOKEHHH, PEIIMBIINE CTATh CYpPOTAaTHBIMU JKEHIIUHAMH,
ObUTH OOecTieueHb! 3aIUTON, KOTOPOH OHHU 3aciHyXKuBaroT. CyIiecTByeT OrpOMHBII CIIPOC Ha YCIYTH Cyppo-
raTHOTO MaTEPUHCTBA U PACTYIIEEe KOJINYECTBO KEHIIHH, JKENAOMUX CTaTh CyppOraTHBIMU MaTtepsMu. EcTb
COCTOSITENIbHBIEC TIOCPETHUKN U MPOLBETAIOUINI U Je3arperupOBaHHBIA PHIHOK CyppOraTHOTO MAaTEPUHCTBA.
UYero He XBaTaeT, TaK 3TO TOTO, YTO MOTYT OOECTIEYUTH TOJIBKO TOCYIapCTBa: MPABHI, HOPM, PETYINPYIOLINX
JIOTOBOPBI O CyppPOraTHOM MaTE€PUHCTBE, KOTOPBIE MIPEAOTBPATAT 3I0yIOTPEOICHNUS.
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M.A. CeiinnHoBa

Cypporat ana 00J1yIbIH 3THKAJBIK MaceJeJepi

KommepuusuiblK cypporaT aHaHBIH QJIEMAIK HapbIFBl alTapibIKTail KapKbIHMEH ecim keneni. JKeun caiibiH
MBIHJIaFaH dWenep aKkbUIBl Typae Oacka oifenre Oana keTepyre kemiceni. HoTmxkecinae MpiHIaran 6ana Gip
olienniH YpBIFBIHAH Tyansl, Oipak cypaHbicka me 6ackacbl. OCBhl MaKaJaHBIH HETI3Ti JoNeNi Cypporar aHara
KYpZeJli KOMMEpLUSIIBIK, STHKAIBIK, KYKBIKTBIK KaThIHAC PeTiHAe Kapay kepek. Kazipri yakpITTa skaThIpIbIH,
CIIEPMATO30UATAPBIH JKOHE KYMBIPTKAIAP/IBIH XaNbIKApalbIK caylaackl OenceH i Typae xyprisiayae. Cyp-
poraT aHa KpI3METTepiHe JereH CYPaHBICTHI a, CypporaT aHaJap.blH YCHIHBICHIH JIa apTTHIPBII, KapKbIHIIbI
JIAMBII KeJle )KaTKaH MeTULMHANBIK TeXHoorusap 6ap. bipak cypporaT ana Goiybl peTTeiTiH HapBIKTHIK
epeXeHiH Heri3aepi — HopMaiap, 3aHfap anaekaiaa Oasy mamern keneni. AKLL, @pannus, ['epmanns, As-
CTpHUS CHSAKTHI KeHOip MEMJIEKETTEp CypporaT aHara KaThICTBI MOCEJNIeNep i Heri3iHeH THIMBIM cally TYpPiHZe
perreiini, an 6acka MeMJIeKeTTep, MbIcaNbl, YHicTaH, Peceif, KazakcTaH cusKTsl MeMiIeKeTTep OapbIHIIA JIH-
Oepanpl 3aHHAMaHBl KaObUIgaraH. Makaiiaja aBTop MbIHaAail TY)KBIPBIM JKacaraH: Cypporar aHa OOJybIH
STHKAJIBIK KOHE MOPAIBIBIK MACEICIEPiH dJIeMIeri OapIibIK eNaepIiH €Ki jarepine OeJreH: o1 dHeNnaepain
KYJIIBIFBIMEH CaNTBICTBIPATHIH JKaKTayIIbUIap MeH Kapchuiactap. by MoMminesne Kap KbUIBIK JKaraaibl KUBIH
sifenaep/i KaHayablH OOJIMaybIH KAMTaMachl3 €TETiH Kayilci3/iK IapaiaapblH Oeiriiey KaXeTTuUliri Heri3ae-
neni.

Kinm ce30ep: cypporat ana 6oiy, cypporar aHa, TeCTAllHOH/BIK CypporaT aHa 00y, 3THKAIBIK Mocelelep,
MOPANBABIK Moceelep, SKCTPAKOPIOpaibl YPHIKTAHBIPY, CypporaT aHaHBIH KYKBIKTAaphl, Cypporar Oama-
HBIH KYKBIKTapBhl, aTa-aHaHBIH KYKBIKTAPbL.

M.A. Seidinova

Ethical issues of surrogacy

The global market for commercial surrogacy is growing at a significant pace. Every year, thousands of wom-
en agree, for a fee, to bear a child for another woman. As a result, thousands of children are born conceived
by one woman, but claimed by another. The central argument of this article is that surrogacy should be ap-
proached as a complex commercial, ethical, legal relationship. At the moment, there is an active international
trade in uterus, sperm and eggs. There are rapidly advancing medical technologies that have undoubtedly in-
creased both the demand for surrogacy services and the supply from surrogate mothers. But the fundamentals
of the market rule governing surrogate motherhood, norms, laws are developing much more slowly. Some
states, such as the USA, France, Germany, Austria regulate issues related to surrogacy mainly in the form of a
ban; other states create the most liberal legislation, such as India, Russia, Kazakhstan. In the article, the au-
thor concluded that he divided the ethical and moral issues of surrogacy into two camps of all countries in the
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world: supporters and opponents who compare it with the slavery of women. The necessity of establishing se-
curity measures to ensure that there will be no exploitation of women in a difficult financial situation in this
transaction is justified.

Keywords: surrogacy, surrogate mother, gestational surrogacy, ethical issues, moral issues, in vitro fertiliza-
tion, surrogate mother's rights, surrogate child's rights, parents' rights.
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IIpaBoBbIe BONPOCHI 3alIUTHI KOMMeEP4YeCKoil TaiilHbI padoToaaTe/ s

B cratee onpeneneHsl Mepsl, IpHHAMAaeMble paboTogaTeNeM Mo OXpaHe HH(POPMAIUH, COCTaBISIONIEH KOM-
MepUecKyIo TaiHy, YCIOBUs OTHECEHHsI MHYOPMAIMU K KOMMepUYecKoi TaiiHe. YKa3aHbI JeHCTBUS, KOTOPHIE
MOJXKET NPEANPUHATs paboToaTeNb ISl CHI)KEHNS! BHYTPEHHEH yIpo3bl OT HE3aKOHHOTO Pa3TJIallleHns] KOM-
Mepueckol TaiHbI. [IpeanoskeHo mpeaycMOoTpeTs B TPYJOBOM JOTOBOPE ¢ PYKOBOAUTEIEM OPraHU3AIMN €ro
00513aHHOCTh 10 00ECIEYEeHNI0 OXPaHbl KOH(PHUAESHINATBHOCTH, COCTABILIIOMEH KOMMEPUECKYI0 TaiiHy WH-
(dopmarmy, obnagareneM KOTOPOH SBISIOTCS OpPraHU3alUs U e¢ KOHTPAreHThl, U OTBETCTBEHHOCTh 3a obec-
HeYeHHe OXpaHbl KOH(GHICHIMAIPHOCTH 3TOH MH(pOpMAILUK. ABTOP YTBEpP)KIAeT, UYTO YCIOBHE TPYIOBOTO
JIOTOBOpa 0 HepasIIallleHHH OXPaHsSeMOH 3aKOHOM TaiHBI (FOCYIapCTBEHHOM, ciykxe0HOi, npodeccuoHnans-
HOH MM KOMMEPYECKOi) JOIDKHO OTHOCHUTBCS K YHCITy 00s3aTeNbHBIX MPH HAIMYHN TAKUX BHJIOB TaliH B Op-
TaHW3alllH{, B CiIy4ae eclii paOOTHHK B YCTAQHOBJICHHOM 3aKOHOM IIOPSIKE JOIYIIEH K COOTBETCTBYOLIEH
nHpopmarmu. Taxke MPEATIoKeHO MpeaycMoTpeTs B TpynoBom koxekce Pecrryommkn Kasaxcran ycioBue o
HepasrilanieHHn NHG)OpPMaIMH, COCTAaBIIONEH KOMMEPUECKyIo TalHy, U MOCIIe TIPEKPAIeHNs] TPYLOBBIX OT-
HOILICHHUH, a Taloke 005A3aHHOCTh paOOTHHKA BO3MECTHTh PabOTOAATEINO YIepO B Cilydae pasrialleHus 3TOH
nHpopmarmu. ObocHOBaHA HEOOXOAUMOCTH Pa3padOTKH KOMIUIEKCA IPABOBBIX HOPM, B KOTOPOM HEOOXO0IH-
MO OIIPEAENUTH MpeIelTbl JOTOBOPEHHOCTEH CTOPOH M YPOBEHb KOMIIEHCAUHY ISl pabOTHHKA. ABTOpP CUHTa-
€T, YTO MMYIIECTBEHHbIE MHTEpPECH 0o0sajaTelsl MpaB Ha KOMMEPUECKYI0 TalHy HEOOXOJUMO 3aIlHIIaTh B
paMKax TPYHZOBOTO 3aKOHOJATENbCTBA, 3 UMEHHO BBECTH 3JIEMEHTHI TPaKIAHCKO-IIPAaBOBOH OTBETCTBEHHO-
CTH, a B CIIydae pasriIalieHus KOMMepUYeCcKO! TalfHbI OCIe MPEeKPaIleHUs] TPYJOBOTO JOTOBOPa — IIPUBIIEYD
pabOTHUKA K IPaKAaHCKO-IIPAaBOBOI OTBETCTBEHHOCTH M K BO3MEIICHHIO YOBITKOB Uepe3 CYI.

Kniouegvie cnosa: xomMmepueckas TaiiHa, ciy:xkeOHas TaliHa, HepasIilalleHHe MH(OpMAalUH, COTJAIICHHE O
HEKOHKYPEHIIMH, TPYAOBOH JOTOBOP.

Beeoenue

B Koncrurynun PecriyOnukn Kazaxcran nmeroTcst HOpMbI 0 3alllMTe ONpeesIeHHON TaitHbI, HH(opMa-
IIUH, KOTOPBIE Pa3BUBAIOTCS B JPYruX chepax KazaxCTaHCKOTO MpaBa, B TOM yHcie U TpyaoBoro [1]. Ompe-
JIeJICHHOE 3HaYeHUE MMEIOT IOJIOKEHMS O 3alluTe TOCYyIapCTBEHHOM TaiHbI (CT. 29), a Taxke JIMYHOM, ce-
MelHoW TaitHbl (1. 1 cT. 18), TailHbl TUYHBIX BKIAJ0B M COEPEKEHH, MEPEITUCKH, TeIe(POHHBIX TePEroBO-
POB, TOYTOBBIX, TeserpadHbIx U HHBIX coobmennit (. 2 cr. 18 Koncrurynuu PK). Onnako kommepdeckas
0o apyras, cxoxas ¢ Heill HH(opMalus, KOTOpasi TaKKe MOXeT ObITh OTHEeCeHa K TaiiHe, B KoHcTuTynumn
PK B xagectBe 0ObekTa 3ammThl He ykazana. [Ipu stom B cr. 20 Koncturynuu PK roBoputcs, 4To «Kaskapii
UMeeT MpaBo CBOOOJHO TMOJYyYaTh M PACIPOCTPaHATh MH(POpMalHio JTIOOBIM, HE 3allpelIcHHBIM 3aKOHOM
crioco6om. IlepeueHs cBeAeHMI, COCTABIAIOMINX TOCYIapCTBeHHBIE ceKpeThl Pecyonuku Kazaxcran, ompe-
nensiercs 3akoHoM» (1. 2 cT. 20). Heo0X0aumMo 0TMETHTB, YTO BOIPOCHI 3aIIUTHl HHPOPMAINH, COCTaBIISIO-
el OXpaHAeMyI0 3aKOHOM TaifHy, HaXOJAT HEMOCPEACTBEHHOE M caMOe IINPOKOE BhIPAKEHHUE HE TOJIBKO B
HOpMax I'PaXX/IaHCKOTO, HO U TPY/A0BOTO MpaBa.

Tpynosoii koneke PK (manee — TK PK) He oTHOCHT HepasriamnieHne oxpaHsieMOl 3aKOHOM TaliHbI HU
K OCHOBHBIM, HU K (h)aKyJbTaTUBHBIM YCJIOBUSIM TPYAOBOIO 10roBopa. OZHUM U3 00s13aHHOCTEH pabOTHHKA
ABIISIETCS] HEpa3TJallleHNe CBEICHUH, COCTABIISIIOIINX TOCYJapCTBEHHBIE CEKPETHI, CIIyKeOHyI0, KOMMepyie-
CKYI0 WJIM MHYIO OXpaHSIEMYIO 3aKOHOM TaiHy, CTaBIIMX €My M3BECTHBIMH B CBSI3U C BBINOJIHEHUEM TPYIO-
BBIX 00si3aHHOCTEH. B TO ke BpeMsi, XOTa 3aKOH yKa3bIBAET, YTO MO COTJIAIICHUIO CTOPOH B TPYAOBOH J0TO-
BODP MOTYT BKJIIOUAThCS ¥ MHBIE YCIIOBHS, HE MPOTHBOpEUAIE 3aKOHOAaTeNnbCTBY PecrryOmmku Kazaxcran, u
HaM TPECTaBISAETCS, YTO HEOOXOANMO YKa3bIBaTh JaHHYIO 00SI3aHHOCTh B KA4ECTBE OJHOTO W3 OCHOBHBIX
yCIIOBUH TPyAOBOro noroBopa. Kak BUIHO, OCHOBHBIM OTJIMYKEM O0S3aTENbHBIX YCIOBUI OT MHBIX SIBISIETCS
BKJIIOUEHHUE MHBIX YCIOBUH B TPYJOBOH JOTOBOP B 3aBUCHMOCTH OT TOTO, JOCTUTHYTO JIM COTJIAIIIEHNE MEX-
1y pabOTHHUKOM M paboTOoaTeIeM.

* ABrop-koppecnonaent. E-mail: syrlybayeva@icloud.com
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Memoowvt u mamepuanst

Mopenu ucciaenoBaHus: CTaThsl 0a3UpPyeTcs Ha AMAJCKTHUYECKOM METO/E MO3HAHMS, a TAKXKe CHCTeMe
Oo0MMX W CHeIHMaJbHBIX HAyYHBIX METOJOB. M3ydeHHe CyIIHOCTH 3alluThl TPYyIONPAaBOBOW WH(MOpMAITUN
MyTeM aHalli3a COOTBETCTBYIOIIETO Ka3aXCTAaHCKOTO 3aKOHOJATENLCTBA IMO3BOJIMJIO aBTOPY OOBEKTUBHO,
BCECTOPOHHEE M CHCTEMHO PAaCKPBITh OCHOBHBIE MEPHI IO 3allUTe KOMMEpUYecKoW TaifHbl. OOIieHaydHbIe
MeTOJIbI (METO/ aHajii3a W CHHTE3a, METOAbl WHAYKIWU W NEAYKIMH) ITO3BOJIMIN HCCIIEIOBATh MPaBOBBIC
HOPMBI, CQOPMYJTHPOBATH KJIFOYEBBIC OMPEACICHHS, a TAKKE JaTh MPEIJIOKCHHS 110 COBEPIICHCTBOBAHUIO
MIPABOBOT'0 PETYJIUPOBAHUS OTHOIIICHUH, CKJIaIBIBAIOIIMXCS B MPOIECCE 0053aHHOCTH COXPAHCHUS pPabOTHH-
KOM KOMMEpPUYECKOM TalHBbI.

IIpn HammcaHWu cTaThU OBLIO WCCIIEIOBAHO JCHWCTBYIOIIEE Ka3aXxCTAHCKOE 3aKOHOJATEIHCTBO, Kacaro-
meecsi MPaBOBOTO PETYJIUPOBAaHUS KOMMEPYECKOH TalHbIL. [IpoaHamm3upoBaHBl TPYAbl Ka3aXCTAaHCKUX U
poccuiicknxX y4eHbIx, Takux kak E.H. Hypramumesa, /I. bekremuposa, A.b. Uepasix, A.}O. Canoxnukos, I'.I'.
[lo3gasIKOBa, KOTOPBIE 3aHUMAIINCH FICCIIET0BAaHINEM KOMMEPUYECKOW TaifHBI B TPYIOBOM IIPaBe.

Pesynomameot

Msoroo0pa3ue BUIOB TallH B Ka3aXCTaHCKOM 3aKOHOJATENbCTBE MOPOAMIO MYTAaHUILY B BOCHPHUSTHU
TEPMHUHA «KOMMepUuecKas TaiiHa». OTCYTCTBHE YETKOT'O IOHUMaHHS CyTH KOMMEPYECKOH TallHbl BEUTUBAETCS
B CJIO)KHOCTBH BBIPaOOTKH €IMHOTO MOAXOJa K pa3padoTKe W MPUMEHEHHWH Mep 3allUThl, 00ECTIeYHBAIOIINX
peXUM KOMMepYeCcKOl TaWHbl OpraHu3allii WIK MHIUBUAYAIBHOTO NpearnpuHuMarensd. B pesynbrate npu-
MeHsIeMbIe Mephl Oe3omacHoCTH nHpopMaIu Hed(h(HEKTUBHBI M HE CIIOCOOHBI 00ECTIEUNTh MTPABOBYIO 3alllH-
Ty npaBoobnanarens. Cpenu ¢pakTopoB, CITIOCOOHBIX OOBSICHUTH CTOJh CTPAHHYIO CHTYAIHIO, MOKHO OTMe-
TUTh 0COOEHHOCTh KOMMEPUYECKOW TaltHBI cpefir MHBIX (opM TaitH. Ee ocHOBHOE OTIMuYMe B TOM, 4TO, B OC-
HOBHOM, HOCHUTENb HHPOPMAIIMHM OTPAHUYEHHOTO JOCTYIIa MOKET ObITh 3aMHTEPECOBAH B TOM, YTOOBI CamMo-
My IepenaTtbh HHQOPMAIMIO COOTBETCTBYIOLIMM JIMLIAM: HAIlpUMED, IepenaTh €e ¢ LETbI0 MOIyYeHHs MpHU-
Obuth. B Takux ciydasx MosBiIsieTCs HEOOXOUMOCTh ONpeAeTICHHBIM 00pa3oM periiaMeHTUPOBATh T€ TPak-
JAHCKHE TIPAaBOOTHOIICHHUS, KOTOPBIE MOTYT MOSIBUTHCS B MOMEHT Tiepeiaun HHpopMaIiu, 4TOObI HHTEPECH
mpaBooOnamaTens ObUH COOMIOEHBI B CIlydae OMIMOOK, JOMYIIEHHBIX TPY BBEIECHUH PEKUMa KOMMepUe-
CKOI1 TaifHbl. MOXHO COTJIaCUTHCS C aBTOPAMM, KOTOPBIE CUYUTAIOT, YTO HAJI0 OTKA3aThCs OT UCIIOJIb30BAaHUS
B HOpMax TpPYAOBOrO IpaBa CIOBOCOYETAHUS «MHAs TallHa» M OCTAHOBUTHCS Ha MEpPEUHCICHUM Tocyaap-
CTBEHHO, CITy)K€OHOMH, KOMMEPYECKOM 1 MPOPeCcCHOHATBHON TaitHbI [2].

Cornacno 3akony Pecniy6nmku Kazaxcran ot 15 mapra 1999 r. Ne 3491 «O rocynapcTBeHHBIX CeKpe-
tax» [3], «rocyaapcTBeHHasl TaifHa pacCMaTPUBACTCs KaK CBEJCHHUSI BOCHHOTO, SKOHOMHUYECKOTO0, MOIUTHYC-
CKOT'0 M MHOTO XapakKTepa, pasrilallieHHe WM yTpaTa KOTOPhIX HAHOCHUT WIIM MOXKET HAHECTH yIiepO HaIuo-
HasbHOU Oe3onacHocTu PecriyOnuku Kazaxcrany. Tepmun «cinyxeOHast TaiiHa» 3/1€Ch paccMaTpUBaeTCs Kak
CBEJICHHS, MMEIOIIME XapakTep ONpeAeNICHHBIX JAHHBIX, KOTOpPhIE TaKKe€ MOTYT COCTABIIATH M TOCYyJap-
CTBEHHBIC TaiHBI, pasrialllcHHe WM YTpaTa KOTOPHIX MOXET HAHECTH YIIepO HAIMOHAJIbHBIM HHTEpecam
rocyJapcTBa, HHTEpEcaM rocyAapCTBEHHBIX OPTaHoOB U opranuzanuii PK.

Tepmun «rpodeccroHabHas TaliHa» 3aKOHOJATEILHO HUT/IE HE 3aKpeIlIeH, X0Ts B 3akoHe PecmyOmm-
ku Kazaxcran ot 5 utons 2018 1. Noe 176—VI «O0 agBokaTckoil NEeITETLHOCTH U IOPUANYESCKON TTOMOIIIIDY
MMEIOTCS TIOJIOKEHHSI O COXpaHeHUH NpodeccuoHanbHoi TaitHel [4]. Tak, oTMevaercs, uTo «IpodeccHo-
HaJIbHAs TaiiHa HE MOXET OBITh pacKpbiTa Oe3 corjacus kKiueHrta. lIpy oka3aHuM IOPUOMYECKON MOMOLIN
MPUHUMAIOTCSI MEPHI [0 COXPAHEHUIO MPOPECCHOHANBHON TalHbI, €CIIM HHOE HE MPEeITyCMOTPEHO 3aKOHAMH
Pecnyonuku Kazaxcran. O0s13aHHOCTh COXpaHEHHUsI MPOPECCUOHANBHON TallHBI HE OrpaHHYeHa BO BpeMe-
HUY.

I'paknaHckuM 3aKOHOAATENLCTBOM TaKKe 3alllMIIaeTcss HH(OpMAIIUsl, COCTABIISIONIAS CITYKEOHYIO HITH
KOMMEpPUECKYIO TaifHy, B ciydae, Koraa uH(opManus UMeeT AeWCTBUTENbHYIO I MOTEHINAIbHYIO0 KOM-
MEpPYECKYIO IEHHOCTh B CHJIy HEU3BECTHOCTHU €€ TPEThUM JIMLAM, K Hell HeT CBOOOIHOTO JOCTyNa Ha 3aKOH-
HOM OCHOBaHUH, M 00iajgarenb WHPOPMALUK MPUHUMAET MEPhl K OXpaHe ee KoH(puAeHIHanbHocTH. Jlna,
MOJTYYHBIIHME HEJIETATLHO TAaKyr MHPOPMAIHIO, a TAKXKE CIyKaIlUe, HECMOTPS Ha TPYJIOBOH JOTOBOP JINOO
KOHTpareHThbl, HECMOTPSI Ha 3aKIIOYEHHBIH T'PakIaHCKO-TIPaBOBOM IOTOBOP, MPHU pasriallleHun CIyxKeOHOH
100 KOMMEPUECKOW TaliHBI, HECYT 00SI3aHHOCTH 110 BO3MEILIEHHIO yIIepoa.

Takum 00pa3oMm, B MpaKTUKE 3allUTHI NpaB 00JajaTellsi KOMMEPUYECKOH TalHBI MMeeTcs HeoOXO.H-
MOCTb 3aKJIIOUEHUS TOTIOTHUTENBHOTO TPaKIAHCKO-TIPAaBOBOTO IOTOBOPA C yTOYHEHHUEM OTBETCTBEHHOCTH 32
pasrianieHue KOMMEpPUYECKON TalHBI.
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A.B. UepHBIX OTMEYAET CIOXKHOCTH B3aUMOJICHCTBUS CYOBEKTOB TPYIOBBIX OTHOLIEHNH. PaboTHUK, KO-
TOPBIN 00J1aaeT KOMMEPUECKOH TalfHO#, MOYKET OBITH B TO XK€ BPEMS U CAMOCTOSATCILHBIM IpeaIIpHHIMATE-
JIEM C OTpeAeTIeHHBIM IOPHINYECKIM CTaTyCOM, KOTOPBI MOXET YMBIIUICHHO JIMOO HET BIUATH Ha Tpea-
MPUHUMATENBCKYIO IEATEILHOCTh paboTonaTeNs, B TOM YMCIIE U 10 OTHOLICHUIO K JIMYHOMY HCIOJIb30Ba-
HUIO CBEJCHHUN, COCTABIIIONINX KOMMEPUYECKYIO TalHy [5].

Haxopsice B TpyIOBBIX MPAaBOOTHOIICHHUSX, PAOOTHUK MOYKET BCTYNaTh B KOHKYPEHTHBIE B3aHMHBIE OT-
HOIIIEHHUs ¢ paboTOAATENIEM, IPSIMO OCO3HAHHO MM HEOCO3HAHHO BJIHATH HAa €r0 KOHTPAreHTOB U KOHKYPEH-
TOB. B COOTBETCTBUU C MOJIOKEHUSAMHU TPYJOBOTO MpaBa, paOOTHUK UMEET MpaBo padoTaTh Y HECKOIBKHX
KOHKYPHPYIOIUX MEXIYy COOOW MpenrpruHUMAaTENeH, NCTI0Nh30BaTh KOMMEPUECKHE CBEACHUS, ONPEAeIICH-
HbI€ 3HAHMS U OMBIT, 0a3y KIIMEHTOB | T.J. B TakoM ciy4yae OTHOMIEHHS MKy HUMH JOJKHBI periiaMeHTH-
poBaTbcs HE TPYAOBBIM IIPAaBOM, a MOJIOKEHUSMHU TPaXKAAHCKOTO 3aKOHOAATENbCTBA. B Takol cuTyanuu 3a-
nmadel 3aKOHOJATENs SBJSIETCS MPeayNpekaeHIe 3I0ynoTpeOIeHrid B UCIIOIB30BAHAN TPYAOBBIX TapaHTHN
paboTHUKaMH, KOTOPBIE yYaCTBYIOT B KOHKYPEHIIHH CO CBOMM (POPMAaTbHBIM pabOTOIaTEIEM.

3aKOHOJATENbCTBO B 00IACTH MPEANPUHUMATEIbCTBA TAKKE YKa3bIBaeT Ha ONpeJieIieHHbIE MEphI 3alli-
THI: paboOTOAATENb BIOpABE OMPENEIUTh KPYT JIUI IO CBOOOIHOMY JOCTYIY K MH(pOPMALIUH, COCTABISIOMIEH
KOMMEPUECKYI0 TaliHy, U IPUHAMAET MEPHl K OXpaHe ee KOH(PHUISHIIMATFHOCTH; ONPENEISITh OTHOCUMOCTh
WHPOPMALIMN K KAaTETOPHAM JOCTYIA, YCIOBUS XpaHEHUS M HCIIONb30BaHUS MH(DOPMAIMH, COCTABISIOMICH
KOMMEpPUECKyI0 TaiHy. [IpuHuMaemble paboTomareneM MeEphl MO 3allUTe KOMMEPYECKOH TaiHy MOTYT
BKITIOYATh B ce0s:

1) onpenencHue epedHs HHGOPMAIIMH, BXOIAIIEH B KOMMEPUYECKYIO TalHY;

2) orpaHMYeHHE OCTyMa K KOMMEPUECKOW TaliHe MyTeM YCTAHOBJICHHUS IMOpsiAKa oOpalleHus ¢ Hel
KOHTPOJIS 332 COOTIOICHIEM;

3) BBeCTH y4eT paOOTHHUKOB, 00J1aJar0NTNX KOMMEPUICCKOH TalHOM;

T') periiaMeHTalMs TPaBOOTHOIICHHIA M0 UCTIOIb30BaHHIO KOMMEPYECKOH TaifHbI, pa0OTHUKAMU IO TPY-
JIOBOMY JIOTOBOPY M KOHTPAareHTaMu Mo TpakJaHCKO-TIPaBOBOMY JIOTOBOPY;

1) HAHECEHHE Ha MaTepHalbHBIE HOCHUTEINH, COAEpIKaIlre MHPOPMAIIHIO, COCTABIAIONIYI0 KOMMeEpUe-
CKYIO TaliHy, WJIM BKJIIOUEHHE B COCTaB PEKBU3UTOB JOKYMEHTOB, COACPKAIINX TaKyro HH(opMalmio, Tpuda
«KOMMepuecKas TaliHa» ¢ yKa3aHueM o0najarens Takod HHQOopMaIny;

€) IpUMeHeHNe TP HeOOXOIMMOCTH CPEJCTB U METOJOB TEXHUYECKOH 3alliThl KOH(PUACHIIMATBHOCTH
3TOW MH(POPMAIIHH, a TAKXKE APYTUX HE MPOTUBOPEUAIUX 3aKOHOIATEIECTBY MEP;

’K) 03HAKOMJICHHE T0]] pAaCIIUCKy PaOOTHHKA ¢ TIepeuHeM WHPOPMAIHH, COCTABIISIONIEH KOMMEPYECKYIO
TaliHy, C YCTaHOBJICHHBIM paboTojareneM peKMMOM KOMMEPUYECKOH TaHBI U MepaMH OTBETCTBEHHOCTH 3a
€ro HapyIIieHue,;

3) co3llaHre pPabOTHUKY HEOOXOIMMBIX YCIOBHH /ISl COOJIOZCHUSI UM YCTaHOBIICHHOTO paboToiaTenem
pexuMa KOMMEPUYECKON TalHBI.

Takxe paboTonaTenb BIpaBe MPUBJIEYs PAOOTHUKOB 32 HE3aKOHHOE PACKPHITHE U HCIOIb30BaHUE WH-
(hopMaIu, COCTaBISIONIYI0 KOMMEPUYECKYIO TaifHy, K BO3MEIICHUIO MPHYNHEHHOTO yIlep0a B COOTBETCTBUU
C TPaXJIAHCKUM 3aKOHOaTeIbcTBOM PecnyOnuku Kaszaxcrau [6].

Obcyorcoenue

Kommepueckast TaifHa MOXET COCTOATh U3 COOTBETCTBYIOIIUX YacTel, 00eCTIeunBaIONINX KOHKYPEHT-
HOE IpenMyIiecTBO. [IpaBoBas 3amuTa KOMMEPUYECKON TalHBI SIBISIETCS YaCThIO OOIIEH KOHIICTIIIMY 3aIIHTHI
OT HeJIOOPOCOBECTHOW KOHKYPEHIMH, OCHOBBIBAIOIIEHCS Ha COOTBETCTBYIOUIMX TOJIOKEHHUAX WIIM Iperie-
JICHTHOM TIpaBe M0 0XpaHe KOMMEPUYECKOM TalHbI, XOTS OKOHYATEIbHOE ONpEAEIICHNE, HapyIlIeHa JIM OXpaHa
KOMMEPUYECKOW TaliHbl T HET, 3aBUCHT OT OOCTOSTENBCTB KOHKPETHOTO CITydast.

Wudopmanus OyaeT OTHOCHThCS K KOMMEPUECKOH TaiiHe, eclii Takasi HHpopMaIus:

1) He ABJIsSI€TCS AOCTYITHOM M HE M3BECTHA WHBIM TPETHUM JIUIIAM;

2) aet BO3MOKHOCTb YBEJIWYUTH JIOXO/IbI, N30€XKaTh HEOXKHUIAHHBIX PACXOJI0B, COXPAHHUTH TTOJIOKECHUE
Ha PBIHKE MO0 MOJIYYHUTh ONPEAEIICHHYIO BBHITOly B CHITY €€ HEM3BECTHOCTH JAPYTHM JIUIIAM;

3) oxpaHsieTcsi 3aKOHHBIM 00J1aaTerNeM;

4) MOXXEeT NPUHECTH B MEPCIIEKTHBE T0JIb3Y M BBITOAY JUIs 00aaaresns nHpopmanuu [7].

MO’KHO BBIIENHUTH JEHCTBHA, KOTOPBIE MOXKET MPEINPUHATH paboToaTeNh Al CHIDKEHUS BHYTPEHHEH

YTpO3bI:
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a) mpyoosoii 002060p. Baxxuolt GopMoli oxpaHbl SIBIIICTCS BHECEHUE B TPYAOBOM JOTOBOP HOPM O 3a-
LIUTE KOMMEPYECKOH TaiHbl, B UMIEPATUBHOM IOPSIKE IJs1 paOOTHUKOB, KTO UMEET AOCTYH K KOH(UIEeH-
uaabHON MH(pOPMAaLUy, ¢ YKa3aHHEM Ha BO3MOXHYIO YTPO3y, KOTOPYIO MOTYT BOSHUKHYTh Y paboTOAaTeNs;

6) noaumuka xouguoenyuarvnocmu. PaboTonareny, B OCHOBHOM, HMEIOT CIEIUAILHBINA MOPSIOK CO-
30aHMA U BlIaAeHUA KOHGUIeHIHanpHocTy. O0Imas NonuTHKa KOHQUACHIINAIbHOCTH — 3TO OOBIYHAs AEJI0-
Basl MPAKTHKA [0 O3HAKOMJICHUIO COTPYJHHMKOB O HEOOXOAMMOCTH COOJIIOZCHUS COOTBETCTBYIOLIEH MHDOP-
Malluy,

8) nopsaodok mpyooycmpoticmaa. BaxXHBIM TakKe SBISAETCS O3HAKOMJICHHE COTPYAHUKOB C TOJOKEHUSI-
MU ¥ IOJIUTHKON npeanpustus. Hanpumep, paboTomatens nociie npuemMa Ha paboTy MOXKET IIPOBECTH BBOJI-
Hoe co0ece0BaHuEe [Tl O3HAKOMIIEHUS] HOBBIX COTPYJHHMKOB C BHYTPEHHHMH aKkTamMu opranuzanuu. O0yue-
HUE Ba)XHOCTH KOH(QUWACHIHMAIBHOCTU I paboTojarens KpaiiHe BakHO. [Ipw 3TOM HE0O0XOIUMO, YTOOBI
COTPYZIHHUKHU HOJIMCBHIBAIM aKThl O3HAKOMJICHUS, M 3TO OylIeT rapaHTHpPOBaTh, YTO IIOTOM OHU HE CMOTYT
3a4BJAITh, YTO HE 3HAJIM O IMOJUTHKE KOH(pHIeHIManpbHOCTH. TakuM jxke oOpa3zomM, cobecemoBaHHME IPHU
YBOJIBHEHHH SIBIISIETCSI BO3MOKHOCTBIO JUIsl paboToAarens OObACHUTH COTPYOHHKY O €ro OOs3aHHOCTH HE
pasriamarb KOMMEPUYECKYIO TaliHy, WM UHYI0 HH(OpPMAIHIO, CTaBIICH eMy W3BECTHBIM BO BpeMs padOTHI.
[Ipu 3TOM co3naeTcs Hekast KyJabTypa KOH(pHICHINaTbHOCTH Ha paboyeM MecTe,

2) HabmodeHue 3a dessmeabHOCmvI0 pabomHuuKkos. PaboTogarenn UMErOT NMpaBa B HEJSIX OXpaHbl KOM-
MEpPYECKHX JaHHBIX BECTH YYET 32 HCIOJb30BAaHHEM COTPYIHHKAMH KOMIBIOTEPHBIX CUCTEM Ha pabouem
MeCTe, MOT'YT MCIIOJIb30BaTh OINpeJesIeHHbIE MIPOrpaMMHBIE O0OecleueHHs B LeNsX NpoBepKu. MmeroTes co-
OTBETCTBYIOIME NPOrpaMMbl, 00HAPYKHUBAIOLIME HEOOBIYHBIE TOTOKH JAHHBIX WM AOCTYN K MH(MOpMauuy,
pacro3HamIye MOTCHIHATBHYIO YTEUKY JaHHBIX HAa HAadyaJlbHOE YPOBHE, TEM CaMbIM JaBas BO3MOXKHOCTh
NPEObSIBUTH HAPYIINUTEIIO JOKA3aTeNbCTBA €ro IeHCTBUI 10 TOTrO, KaK OH yBoJIUTCS [8].

Takum 00pazoM, COTpyIHHUK 00s3aH HE pas3riamarb CBEACHHS, COCTABIIOIINE TOCYAaPCTBEHHBIE CEK-
PETHI, CITy’)KEOHYI0, KOMMEPYECKYI0 MM WHYI0 OXpaHsSeMYyI0 3aKOHOM TaiiHy, CTaBIIME €My MU3BECTHBIMH B
CBSI3U C BBIMIOJHEHUEM TPYIOBBIX 00s3aHHOCTEH. COOTBETCTBEHHO, NAHHON OOS3aHHOCTH COTpPYIHHKA
JOJKHA KOPPECIIOHAUPOBaTh 0053aHHOCTh paboTonaTe sl 0 O3HAKOMJICHHIO Pa0OTHHKA C IIEPEYHEM COOT-
BETCTBYIOIEH MH(POpMAIIMK OTPaHUYEHHOTO AOCTYIIA, C PEKMMOM KOMMEPUYECKOI TallHBI, IO CO3IaHHIO He-
00XOIUMBIX YCIOBUH [T €r0 COOMI0IeHHST PAOOTHUKOM.

YcraHoBIEHHE TOCYIapCTBEHHBIX OCHOB 3aIIUTHI KOMMEPUYECKOW TaltHBI — BaKHBIN 3JIeMEeHT WH(Op-
MAaIMOHHOTO O0ecreveHus] CyObEeKTOB NPEANPUHUMATEIILCKON IEATEIBHOCTH, OJHAKO M CaMU CyOBEKTHI
MpeINPUHUMATENHCKON AESTENLHOCTH 00sI3aHbl IPUHAMATh BCE YKa3aHHbBIC B 3aKOHE MEphI K 3allIUTEe CBOCH
KoMMepueckoi TaitHbl [9]. B wacTHOCTH, paboTomaTenb JOKEH CaMOCTOSATENBHO OMPENENATh CPOK Aei-
CTBHSA PEXKHMa KOMMEPUYECKOI TallHbI, B TEUEHHE KOTOPOTr0 pabOTHUK 00s13aH HE pasriamaTbh OTHOCAIINECS K
Hell CBeIeHUs], B TOM YHUCIIE U TIOCIIE TIPEKPAIICHUS JEHCTBHSI TPYIOBOTO JIOTOBOPA.

Kak ormeuaer E.H. Hypranuesa, KOHKpeTHbIE MEpbI IO OXpaHe KOHPHUICHIMAILHOCTH HH(POPMAIIUH,
COCTABJISIIOLIEH Ty MM MHYIO TaliHy, IOAPA3eNIAI0TCS Ha OPTaHU3alMOHHBIE, TEXHUYECKHE U IOPUANIECKHUE.
Ecnu paGoronarens He NPUHUMAET 3TH MEPbI, TO 3TO JIMIIAET €r0 BO3MOXKHOCTH 3allUThl HHTEPECOB CBOEH
opraHu3zanuu (HanpuMmep, HeMPaBUIIBHO OCYIIECTBISET MOI00P KaJpOB, HEAOCTATOYHO MPUMEHSET TeXHUYe-
CKHE CpPE/ICTBA 3aIlUThl HHPOPMAINH, He pa3pabaThIBAET MOJIOKEHHS O CEKPETax, a TAKKe IepeueHb CBelle-
HUH, COCTaBIISIOLINX CIYXEOHYI0 U KOMMEpPYECKYI0 TaiiHy, U T.I.). COOTBETCTBEHHO, Hapsay ¢ 00s3aHHO-
CTBIO paboTHHKA — oOJyaaarenss HHGOpMAIINH, CYIIECTBYET U 0053aHHOCTh PabOTOaTENsI CO3/aBaTh HE0O-
XOJIMMBIE YCIIOBHS 110 OXpaHe, ONpeIeICHHON UM HHpopMaluK B kauecTe TaiHb [10].

K unciy Mep mpaBoBOro xapakrepa 0 OXpaHe KOMMEPUYECKOH TaliHbl OTHOCSITCS:

1) pa3paboTka ¥ MPUHATHE CHEIIOI0KEHHS O CIyKeOHOM, KOMMEPUYECKOW U MHOM TalHe;

2) yTBEpKIIeHHUE TTePEeUHs CBEICHNH, COCTABIIAIONINX CIIY)KEOHYIO 1 KOMMEPYECKYIO TaiHY;

3) BKJIIOYEHHE B TPYJOBBIE JOTOBOPBI COTPYAHHUKOB YCIIOBHI O HEpas3TJIalleHuH CIy>KeOHOH, KoMMep-
YeCKOW M MHOM TalHBI U T.II.

Kak m3BecTHO, QpyHKIMH paboTomaTesnss — IOPUINIECKOTO JIHIA OCYIIECTBISIET PYKOBOJUTEND TPEJ-
MPUATHSI, C KOTOPBIM TaKkKe 3aKIIOYEH TPYJAOBOH JOTOBOP. B Takux ycioBHSX PYKOBOIUTENb HE MPOCTO
HUMeEeT MpaBo, a 00s3aH 3alMIIAaTh paBa yUpeauTelei, ToO eCTb caMOil OpraHu3alii, YCTAHOBUB U o0ecIie-
YHB COOJIIOZICHUE pexrMa KomMepueckoi TaiiHbl. K nmpumepy, B Poccutickoit ®enepannu B . 6 cr. 11 De-
JepanbHOro 3akoHa «O KOMMepUYecKol TaiiHe» MPelyCMOTPEHO, YTO B TPYJAOBOM JOTOBOpPE C PyKOBOAHTE-
JIeM OpraHU3alMy JOJDKHBI MPEIyCMaTpPUBATECS €ro 00S3aHHOCTH MO 00ECIEYEHUIO 3aIIUThl KOH(QHUICHIIN-
AIBHOCTH, COCTABIISIONIEH KOMMEpUYECKyIo TaiiHy nH(popMainu, obnagaTeeM KOTOPOH SBISIOTCS OpraHH-
3alusl U ee KOHTPAareHThl, U OTBETCTBEHHOCTh 3a O0ecrieueHe OXpaHbl KOHQUICHITMATEHOCTH 3TOH HHPOP-
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Manuu. JlymaeTcs, 4To B Ka3aXCTaHCKOM JCHCTBYIOIIEM 3aKOHOJATEIbCTBE TAKKE HEOOXOANMO 3aKpEIHTh
AHAJIOTUYHYIO HOPMY.

B nacrosiee Bpemsi HaBEpHO HET HHW OJHOW OpraHm3anuyd 0e3 KOMMEPUYECKOH TalHBI, IOATOMY JIeH-
CTBHA pabOTOATENS MO BKIIOUYEHHUIO B 3TOT IPABOBON MEXaHU3M Pa0OTHHKA JOJKHBI OBITH 00sI3aTEIbHBIMU.
CuntaeM, 4TO YCIIOBHE TPYAOBOTO JOTOBOpa O HEpPasTIIAIIEHWH OXpPaHsSEeMOW 3aKOHOM TaiHbI (TOcymap-
CTBEHHOH, CITy>KeOHOH, MPOeCCHOHAIEHOW MM KOMMEPUYECKOH) TOMKHO OTHOCHTBCSA K YUCITY 00S3aTeNb-
HBIX TIPY HAJIMYUM TaKUX BUJIOB TaliH B OpraHU3allM{ U €CIIM COTPYIHHUK B YCTAHOBICHHOM 3aKOHOM HOPsII-
K€ JOMYIICH K TaKOW HHPOPMALHH.

Cuutaem, 4TO JUIsI COTPYAHHUKOB, HEJETATHHO MCIOJIH30BABIINX JIMOO PACKPBHIBIIUX KOH(DHIEHITHAIE-
HyI0 UHQOPMAIINIO, HY’)KHO YCTAaHOBHTH IMOBBIIICHHYI0 MaTepUAIbHYI0 OTBETCTBEHHOCTH B BHJIE BO3MeEIIIE-
HUS IPSIMOTO IEHCTBUTENBHOTO yiepba B KpaTHOM HcunciaeHnd. OJHaKo XapakTep JOKa3bIBaHUS U onpese-
JIEHUS pa3Mepa MPUIMHEHHOTO Bpela B paCCMAaTPUBAEMON CUTYAITUH BHI3BIBAIOT OMPE/IEICHHBIE CI0XKHOCTH,
TeM He MeHee MPEIIOI0XKHIM, 9TO Pa3yMHOW MEpOH 3/1eCh BBICTYIIUT IOBBINICHHAS MaTepHAlIbHAs OTBET-
CTBEHHOCTb.

B cooTBeTcTBUM C IEHCTBYIOIINM TPYJIOBBIM 3aKOHOJATEIHCTBOM, Pa0OTOJaTENb HMEET MIPABO B OJJHO-
CTOPOHHEM TOPSIIKE PaCTOPTHYTH TPYAOBOH JOTOBOP C COTPYAHUKOM, PAa3TIIACHBIIAM KOMMEPYECKYIO Tai-
HY, KaK COBCPIIMBIINM I[I/ICHI/IHJ'II/IHapHBII\/'I IMPOCTYIIOK WJIM HCHAJICKAIIC WCIIOJIHHWBIINM CBOU TPYAOBLIC
00513aHHOCTH.

CoTpynHUK MO0 WHOE JTUI0, KOTOPOE HE3aKOHHO IONYYWIIO, TIONB3YETCsS WM PacpOCTPaHUIO KOH-
(dbumeHMaTBHYI0 HHPOpPMAITHIO, 00s3aH BO3MECTUTh HAHECCHHBIH CBOeMy paboTomarenro ymep0d. DKOoHO-
MHUCT COBMECTHO C OYXrajJTepoM KOMIIAHUM MOTYT OIpPEIEIHTh pa3Mep yiiepOa, IPUIMHEHHOTO HE3aKOH-
HBIM HCIIOJIF30BaHEM WH(MOpPMAITUH, TNO0 3TO MOTYT OBITH MpodeccHoHaIbHbIe ONeHIHUKH. [Ipn sTOM pasz-
Mep MPSIMOTO IEHCTBUTEIHHOTO yIiep0a MOXKET PAaCCUUTHIBATHCS KaK YMEHbBIIIEHUE TOXOIOB KaK BCIIEICTBUE
HEpasIVallleHusd KOMMEPYECKON TalHbl, TaK M M3-3a YTPAaThl KOHKYPEHTHOI'O IPEUMYIIECTBA HaJ WHBIMU
cyObeKkTaMu MpeAnpUHUMATEIbCTBA [7].

Taxxe sBISIETCS HETIOHSATHBIM, KaK OBITH C peaiu3alield mpaBa paboTogaTelNsl Ha BO3MEIEHIE TIPUIH-
HEHHOTO COTPYIHHKOM yIepOa B ciydae, KOTAa OH pa3riiacuil KOHQUACHIMAIbHYI0 HHPOPMAIHIO yKe I0o-
clle YBOJIbHEHHsI ¢ Pa0OThl. B CBsI3M ¢ 3THM mpeziaraeM 3aKpenuTh OTBETCTBEHHOCTh COTPYJHHKA 33 pas-
ranenne KoHpuaeHaTbHONH WH(OPMAITUH U TIOCIIE YBOJIBHEHHS, W TIPY STOM TaK)Ke B3BICKATH M YOBITKH.
XOoTs B TPYJOBOM IIpaBe B3BICKUBAETCS TOJBKO MPSMOM JEUCTBUTENHHBIN yIIepO, HO B JAHHOM CITydae Tak-
XKe TMpejJiaraeM B3bICKHUBATh M HETIONYUYSHHYIO BBITOJly, €CJIM OHA TOSBHIIACH BCIIEJCTBHE pa3rilallieHHs CO-
TPYJHUKOM KOMMEPYECKOI TalHBI.

Ms1 He onnepxuBaeM 3. ['aBpuiioBa, 0 TOM, 4TO BO3MEIIEHHE COTPYIHUKOM yIiepOa, IpUIHHEHHOTO
pasriiamiCHuEM KOMMep‘IeCKOfI TaﬁHBI, JOJIZKHO 6I)ITB YCTAHOBJICHHOM B CII€IIMAJIbHOM TI'pPaXJIaHCKO-
MPaBOBOM JIOTOBOpE Mex 1y Humu [11].

[lo MHEHHIO TaHHOTO aBTOPA, IMOIYYAETCs, YTO C PAaOOTHUKOM CJIeyeT 3aKIF0YHTh J[BA IOTOBOPA: TPY-
JIOBOH W TPaKJaHCKO-TIPABOBOM. DTOTO JOMYCKATh HEINb3s, IIOCKOJBKY pasriialieHne KOMMEPYEeCKON TaiHbI
CBSI3aHO C TPYJOBO JEATENFHOCTHIO PA0OTHHKA Ha OCHOBE TPYAOBOTO JoroBopa. Ha Hamr B3risia, HeoOXo-
mumo nipexycmorpetrs B TK PK moBbIIeHHYI0 OTBETCTBEHHOCTH O B3BICKAHWHU MPSIMOTO JEHCTBUTEIHHOTO
yiiep6a B KpaTHOM pa3Mepe MMEHHO IPH pasrIallleHnd KOMMEpPYeCKOW TailHbI, He BBOJS AJIEMEHTHI TPaxk-
JTAHCKO-TIPaBOBON OTBETCTBEHHOCTH.

Bwi600b1

JeiicTByroliee ka3axCTaHCKOE TPYAOBOE M TPakJJaHCKOE 3aKOHOJATENbCTBO HE COACPKUT MEXaHU3MOB
B3bICKaHHs ¢ pabOTHHKA yOBITKOB, MPUYUHEHHBIX pabOTOAATEINO pasriameHneM UH(POpMaIluK, cOCTaBIIs-
FOILIEH KOMMEPYECKYIO TaiiHy.

Cornacno 1. 1 cr. 29 Tpynosoro kopekca PK, mo cormamenuto ctopoH Mexay paboropatenem U pa-
OOTHHKOM MOJKET 3aKJII04aThcsi JJoroBop 0 HEKOHKYPEHIMH, KOTOPBIM MperLycMaTpUBAETCsl 00s3aTeIbCTBO
COTPYIHHMKA HE OCYLISCTBIIATh ACHCTBUM, CIIOCOOHBIX HaHecTH yiiepO padoromarento [12]. Cornacho 1. 2
cT. 29 TK PK, B [loroBope 0 HEKOHKYPEHIIMH yCTaHABIMBAIOTCS OTPAHUYEHUS U YCIOBUS UX NPHUHATHA, a
TaK)k€ MOYKET YCTaHABIMBATHCSI KOMIIEHCALUS HA MIEPHOA IEHCTBHS 3TOrO YCIIOBUS, 3a HCKJIIOUEHHEM CIIyda-
€B, KOT/Ia YCIIOBHE O HEKOHKYPEHIIUH MPEAYCMOTPEHO 3aKOHOAaTeIsCcTBOM Pecyonuku Kazaxcras.

ITyakTom 3 ct. 29 TK PK ycranoBneHo, 4TO nepeyeHb JOKHOCTEH 1 paboT, 3aHIMAaeMbIX WIJIH BBITION-
HSIEMBIX COTPYAHHKAaMHU, C KOTOPBIMH MOKET 3aKIII0YaThCs JOTOBOP O HEKOHKYPEHIIUH, YTBEPHKAAETCS aKTOM
paboTonaTens.
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Cornacno mm. 5 1. 8 cr. 123 TK PK, maTepuanbHast 0OTBETCTBEHHOCTH B ITOJTHOM pa3zMepe yuiepoa, npu-
YMHEHHOTO paboToAaTeNro, Bo3maraeTca Ha paOOTHHKA B Cydae HApYIICHUS YCIOBHS O HEKOHKYPEHIIHH,
KOTOpOE TIOBIIEKIIO MTPHYUHEHHE yIIiepOa sl HeTo.

HecMoTtps Ha To, 4yTO TaHHOE COTJAllIEHUE TaKXe MMEET TPYAOIPaBOBYIO OCHOBY, MX JeiCTBHE pac-
MIPOCTPAHSAETCS M Ha TEPHUOJ] IMOCIe PEKPAIICHUs TPYIOBBIX OTHOIICHHH. AHAJOTHYHO YCIOBHIO O HEKOH-
kypernnuu (ct. 29 TK PK), mpeanmaraem mpenycmotpers B TK PK u ycioBue o Hepasrnmamenun napopma-
LUK, COCTABISIOIIEH KOMMEPUECKYI0 TaliHy, MOcie MPEeKpamleHus TPYJAOBbIX OTHOLICHHWH, U OOS3aHHOCTH
paboTHHKA BO3MECTUTH paboTonaTeNio YOBITKH B Cilydae pasriamieHus 3Tod HHpopManuu ¢ pa3paboTKon
KOMIUIEKCa MPABOBBIX HOPM, B KOTOPOM HEOOXOAMMO OIPEIEIUTh MPEIeNbl TOTOBOPEHHOCTEH CTOPOH H
YPOBEHBb KOMITEHCAITNH [T pabOTHHKA.

Ha mpakTuke npusieds paOOTHUKOB K OTBETCTBEHHOCTH 32 pa3riiallleHue KOMMEpPYECKOHW TaiHbI, KakK
0Ka3aJI0Ch, 0Y€Hb CIOXKHO. EcIi 1 7xe 3To paboToIaTelNto yaacTcs, TO pabOTHIKA MOKHO TIPHUBJIEYb K CIe-
IYIOIIAM BUAAM OTBETCTBEHHOCTH: TUCIMILIMHAPHOW, IOBBIIIIEHHON MaTepHaIbHOMN JIMOO YTOJOBHOMW OTBET-
CTBEHHOCTH. B KazaxcTaHCKOW NMpakTHKe OYeHb Majo CYACOHBIX JIeN M0 KOMMepueckoi Taitne. OCHOBHas
Macca Jiel, CBA3aHHBIX ¢ KOMMEPUECKOW TalHOH, 3TO CHOpHI MeXAy paboromatenem U padotHukoM [13]. B
OCHOBHOM B TaKUX CIIOPax CYIbl BRIHOCAT PEIICHUS HE B MOJIB3Y paboToharess, B CBS3H C TEM, 4TO paboTo-
JateneM He ObUTM BOBPEMs IPUHSATHI MEPHI 10 YCTAHOBJICHHUIO PEKUMa KOMMEPUYECKOH TalHbL.

CMG]_[IGHI/IC " CIMAHHNC I'PAXKIAHCKO-IIPABOBLIX U TPYAOBBIX OTHOIIICHUM B paMKax KOMIIJICKCHOI'O KOM-
MEPUYECKOTO B3aMMOJACUCTBHUS PAa3TUIHBIX CYOBEKTOB HA PBIHKE — 3TO €IIe OJHa MpobiieMa FOPUCIUKIIHOH-
HOH 3aITUTHI MpaB MpaBoodIagaTesss KOMMEPUYECKOH TalfHBI. B MOg00HBIX cioydasx B3BICKATh ¢ paOOTHHKA
MPUYMHEHHBIH €ro ACHCTBHAMH yIepO He MpeACTaBIISETCS BO3MOXKHBIM, MOCKOJIBKY TPYIOBOE 3aKOHOZA-
TEJIHCTBO MPEIOCTABISET BO3MOXHOCTh HETOOPOCOBECTHBIM CYOBEKTaM 3JIOYIIOTPEOIISATh CBOMMH IIPABaAMHU
HaeMHOTO pabOTHHKA, IPEJOTBPAIas TEM CaMBIM TTOCIIEICTBUS CBOUX IMMPOTUBOMNPABHBIX JeWCTBUH [14].

B cnyyae ecnu yu ske MpoM30IILIa yTeuka KOMMEPUECKOH TaliHbI, TO pab0oTOaaTeNh COIVIACHO IT. 1 CT.
917 I'paxxnanckoro kojekca PecnyOnmukn Kaszaxcran [15] umeer mpaBo TpeOOBaTh MOTHOTO BO3MEIECHUS
MIPUYUHEHHOTO Bpena. Takke Ha ocHoBaHWH cT. 918 ['paxkganckoro kogexca PK paboronarens Bnpase Tpe-
0oBaTh B MCKE TpeJoTBpalleHus (OCTAHOBKM) HapylieHus (YTEUKHA WM PacHpOCTPaHEHHS) KOMMEPUYECKON
TalHbBI B OyayIIeM.

TakuMm 00pa3zom, UMYIIECTBEHHBIE MHTEPECH 00NafaTess MpaB Ha KOMMEPUYECKYIO TailHy HY)XHO 3a-
IIUIIATh B Mpeieiax TPYAOBOTO 3aKOHOJATENLCTBA Yepe3 YCTAHOBJICHUS IMOBBIMIEHHONW MaTepUaTbHON OT-
BETCTBEHHOCTH, HE BBOJS DJIEMEHTHI I'Pa)IaHCKO-IPAaBOBOM OTBETCTBEHHOCTH, a B CiIy4ae pasrJalleHus
KOMMEPUYECKOW TalHBI TOCIE YBOJIBHEHHS Pa0OTHWKA — TMPUBJIEYL €r0 K T'PAXKAAHCKO-TIPABOBOW OTBET-
CTBEHHOCTH K BO3MEIIEHHUIO YOBITKOB Uepe3 CY/I.
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@®.M. CripnbibaeBa

Kymbic OepymiiHiH KOMMepPUHUSJIBIK KYNUSICBIH KOPFay/AbIH KYKBIKTBIK MaceJiesepi

Makanazna )yMbIC OepyLIiHIH KOMMEPIHSIIBIK KYITHSIHB KYPalTBIH aKapaTThl KOpray OOWBIHINA KaObUIIaii-
TBIH IIapajiapbl, aKIapaTThl KOMMEPIMSUIBIK KYITUSIFA JKaTKbI3y MapTTapbl aiKelHAanFad. JKymbic GepymiHig
KOMMEPUVSUIBIK KYITUSTHBI 3aHCBI3 JKapysl eTyeH OOJIaThIH iIIKi KaTep/i a3aiiTy YIIiH )kacail alaThlH opeKeT-
Tepi KepceTireH. MekeMe 0acIIbICBIMEH KacalFaH eHOeK MapThIHAa MEKEMe MEH OHBIH KOHTpPareHTTepi ue-
JeHyli GOJNbIT TaObUIATHIH KOMMEPUHMSIIBIK KYIHSHBI KYPaWThIH aKMapaTThIH KYNUSJIBUIBIFBIH KOPFay/bl
KaMTaMachl3 €Ty JKOHIH/ET1 OHBIH MIHACTIH KOHE OCHI aKNapaTThIH KYIHSIBUIBIFBIH KOPFay/ibl KAMTaMachl3
€Ty YIIIH ayarKepLITiKTI KapacThIpy YCHIHBUIAAbI. Makana aBTOPBIHBIH TY)KBIPHIMAAYBIHINA, 3aHMEH KOp-
FaNlaThIH KYITUSHBI (MEMIICKETTIK, KBI3METTIK, KOCINTIK HEMece KOMMEPIUSUIIBIK) JKapusl €TIey Typaibl CHOCK
MIAPTHIHBIH TalanTapbl MeKeMee KYIMSHBIH OCBIHAAH Typiepi O0oJFaH Ke3ae MiHASTTI IapTTapAbIH KaTapbl-
Ha KaTKbI3BUTYBI THIC JKOHE KBI3METKEpJIH 3aHHaMaJla OCNTJICHICH TOPTIIMICH THICTI MAIIMETTEepIl aiyra
pykcaTbl Oomysl kepek. ConbiMeH kKaTap Kasakcran PecryOmukachiHbIH EHOCK KOJIEKCIHE KOMMEPITHSLIIBIK
KYIHSHBI KYPAHTBIH aKIapaTThl JKapusl eTHey Typajbl IIapTThl KOHE eHOEK KaThlHACTapbl TOKTAThUIFaHHAH
KeHiH 1ie, COHOali-aK, OChl aKmapar XapHs eTUITeH jKaraaiga KeI3METKEeP/iH JKYMbIC Oepylrire KenTipiiareH
3aanabl eTey MIHICTIH KapacThIPYAbl YChIHAAbl. KYKBIKTHIK HOpManap KEIICHIH 93ipiey KaXeTTUIIr Heris-
JIeNITeH, OHJIa TapanTaplIblH KeliciMAepiHiH MIeKTepi MEH KbI3SMETKepre 6TeMaKbl JCHICHiH aHBIKTay KaXKeT.
ABTOp KOMMEPUMSUIBIK KYIHsIFa KYKBIK HECiHIH MYJIKTIK MyAnelepiH eHOeK 3aHHaMachl MIEHOepiHae Kop-
FayJIbl, aTan aTKaH/Ia a3aMaTThIK-KYKBIKTHIK jKayalnKepIIijIiK 3JeMEeHTTepiH eHIi3y/i, all eHOeK MapThl TOK-
TaThUIFAHHAH KeWiH KOMMEPUMSUIBIK KYIHS allbUIFaH JKaFaaiga KbI3BMETKepAi COT apKbUIbl 3aJlaliibl OTey
YILIH a3aMaTTHIK—KYKBIKTBIK JKayanKepIIiTiKKe TapTy KepeK Jien CaHan/Ibl.

Kinm ce30ep: KOMMEPIHSIIBIK KYIHS, KBISMETTIK KYIHA, aKIapaTThl )Kapus eTiey, 6ei0oceKkenecTik Typaisl
KeiciM, eHOeK IapThL.

F.M. Syrlybayeva

Legal issues of protecting the employer's trade secrets

The article defines the measures taken by the employer to protect information constituting a trade secret, the
conditions for classifying information as a trade secret. The actions that an employer can take to reduce the
internal threat from illegal disclosure of trade secrets are indicated. It is proposed to provide in the employ-
ment contract with the head of the organization his obligation to ensure the confidentiality of the information
constituting a trade secret, the owner of which is the organization and its counterparties, and responsibility for
ensuring the confidentiality of this information. We believe that the condition of the employment contract on
non-disclosure of legally protected secrets (state, official, professional or commercial) should be among the
mandatory ones in the presence of such types of secrets in the organization and if the employee is admitted to
the relevant information in accordance with the procedure established by law. It is also proposed to provide in
the Labor Code of the Republic of Kazakhstan a condition on non-disclosure of information constituting a
trade secret even after the termination of the employment relationship, as well as the employee's obligation to
compensate the employer for damage in case of disclosure of this information. The necessity of developing a
set of legal norms is justified, in which it is necessary to determine the limits of the agreements of the parties
and the level of compensation for the employee. The author believes that the property interests of the owner
of the rights to trade secrets must be protected within the framework of labor legislation, namely, to introduce
elements of civil liability, and in the case of disclosure of trade secrets after termination of the employment
contract — to bring the employee to civil liability for damages through the court.

Keywords: trade secret, official secret, non-disclosure of information, non-competition agreement, employ-
ment contract.
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Coraamenue 00 ynjare aJMMeHTOB: MPO0JeMbl TEOPUHN U MPAKTHKH

CraThsl MOCBSIIIIEHA UCCIIEI0BAaHUIO TIPABOBOM MPHPOABI COTTAIIEHUS 00 yIuiaTe aTMMEHTOB KaK IpaXJIaHCKO-
MPaBOBOH CIEIKH MEXIy IUIaTeNbIINKOM aJHMEHTOB M IodydareseM anmuMeHToB. CornamieHue o0 yrate
IMMEHTOB 3aKJIOYaeTcsi BO BHECYZEOHOM IOpSIKe, M K 3aKIIOYEHHIO, HCIOJHEHHIO, NW3MEHEHHUIO, pac-
TOP)KCHUIO W TPU3HAHHWIO HEJCHCTBUTENIBHBIM COIJIAIICHMS 00 YIUIaTe aIUMEHTOB IPHMEHSIOTCS HOPMBI
I'paxnmanckoro konekca PecryOnmkn KasaxcraH. ABTOpPOM pacCMOTpPEHBI TEOPETHUYECKHE M NPAaKTHIECKHE
MpoO6IeMBI TPAaBOBOTO PETYIMPOBAHUS WHCTHTYTA COTNANIEHHUs 00 yruiare aluMeHTOoB. IIpoaHamm3upoBaHbI
CYILECTBEHHBIE YCIIOBUSI AIMMEHTHOTO JOTOBOPA, MOPSAAOK 3aKITIOYEHHS, U3MEHEHUS] U MpPEeKpalieHus J0ro-
BOpa. AKLIEHTHPOBAaHO BHUMaHME Ha IpoOJIeMaX ONMpPEeAeNICHUs TOHATHS «COTJalleHne 00 ymiaTe aauMeH-
TOBY», IPAaBOBOH MPHPOJE JOTOBOPA, a TakKe (PaKTUUECKUX CTOPOH COTJIAIICHHMS, IIPABOBOM CTAaTyce 3aKOH-
HBIX MpeJcTaBuTeNel cropoH. Llenpro ucciaeoBaHus SBIACTCA U3ydeHHE TEOPUU U aHAIU3 NIPABOBBIX HOPM,
periaMeHTHPYIONHNX 3aKJII0OUeHUE COMIAIICHHUs 00 yIulaTe aluMEHTOB, HOTapHAIBHYIO NPAaKTHKY MO yIOC-
TOBEPEHUIO JaHHOTO COTJIAIICHUS U CyAeOHYIO NMPaKTHKY MO PacCMOTPEHHIO CIOPOB, CBS3aHHBIX C OCIHa-
pHUBaHUEM, U3MCHEHHEM, IPEKpallleHHEM, HCIIOJHEHUEM JaHHOTO cOrlalleHus. B 3akiroueHuu aBTOp JIaer
COOCTBEHHOE OTIpEEIeHNe TOHATHS COTJIAlIeHus 00 yIaTe alMMEHTOB KaK IpaskAaHCKO-TIPAaBOBOI CHENKH,
3aKITI0YaeMOH MEXIy JNUIOM, OOS3aHHBIM YIUIAYMBaTh AJMMEHTHI, M IOIydaTeleM allMEHTOB O pa3Mepe,
YCIIOBHSX, MOPSIIKE U CIIOCOOE BHITUIATHI AJIIMEHTOB.

Kniouesvie cnosa: AJIMMCHTBI, aJJMMCHTHBIC O6ﬂ33TeJILCTBa, coramieHue 00 ymiiate aJlMMEHTOB, CEMbS, CC-
MeiHOoe 3aKOHOAATEIIBCTBO, HECOBCPUICHHOJICTHUE OCTH, JIULO, 00s13aHHOE YIuiaunBaThb aJIUMEHTHI, MOJIyda-
TCJIb AJIMMCHTOB.

Beeoenue

JeiicTBylolee ceMmeiiHOe 3akoHOIATeNIbeTBO PecnyOnmku Kaszaxcran ycraHaBiMBaeT JiBa crioco0a
YIUIaThl QJIMMEHTOB: Ha OCHOBAHMH PEIICHUS Cy/a WK CyleOHOro npuKasa — NPUHYIUTEIbHbIH, 110 coria-
LIEHUIO CTOPOH — JOOPOBOJIBHBIN.

B npaBonpuMeHHUTENFHON MPAKTUKE 0 CUX MOP HET MOJHOW SICHOCTH B PEIICHUH BOMPOCA O CYOBEKT-
HOM COCTaBe aJIMMEHTHOIO COTJIalleHust 00 yIuiaTe aJTMMEHTOB Ha HECOBEpLIEHHOJIeTHUX Aereil. Hepeako co
ccbutkoil Ha ctathu 138, 157 Kob(C)C 3akmouaercs coriaeHye ¢ yka3aHueM, ¢ OJHOH CTOPOHBI, POIUTENS
— TIATeNbIINKa AIMMEHTOB, C JPYToil — pOAUTENs — Moy4yaTesns ajJuMeHTOB. B To ke Bpems B paccMar-
pUBaeMOM ciiydae cOOCTBEHHMKOM MMYIIECTBA, IIOJyYCHHOTO B Ka4€CTBE ATMMEHTOB, CTAHOBHUTCS UX TIOJTY-
9aTelib, TO eCTh poautens [1].

B cootBerctBHE co cT. 66 Kob(C)C, «pebeHok nMeeT mpaBo Ha MOTyUYeHUE COJIEP’KaHUS OT CBOUX PO-
TUTeNeN 1 IpyTuX YICHOB CEMbHU B MOPSAIKE U pa3Mepax, YCTAaHOBJIECHHBIX pasjienoM 5 Hactosmero Koaek-
ca» [2]. OgHako BO BTOPOIl 4acTH JIAaHHOM CTATbU YCTAHOBICHO, YTO «CYMMBbI, IIPUYUTAIONIHECS PEOCHKY B
KayecTBE AJIMMEHTOB, ITOCOOMI1, MOCTYIAIOT B PACHOPSIKEHUE POAUTEINEH HITN IPYTUX 3aKOHHBIX MTPEJICTaBU-
Tenel pebeHKa...». JTO CBA3aHO C OTCYTCTBHEM Y peOeHKa CIOCOOHOCTH PacHopsKaThbCsi CBOMMU TpaBaMu
W HEeCTH 0053aHHOCTH, MIOCKOJIBbKY IOJIHAS JISECTIOCOOHOCTh HACTYIAET 1O JIOCTHKEHUH COBEPIICHHOJIECTHSI.
Bceerna nu 3ammmarorcss HHTEpechl peOeHKa MO ero MaTepHaIbHOMY 00€CIIEUEeHHIO, ITOT BOIPOC OCTAETCs
OTKPHITEIM. [locKonbKy (hakTHUecK He peOEHOK SIBISIETCS MOTydaTesieM MaTepHaIbHOTO COACPIKAHUS, a ET0
poautenb. OCOOCHHO €CITM TO COTJIANICHUI0 B CUET YIUIATHI aIAMEHTOB IPEIOCTABIISETCS HEJIBHKUMOE
HUMYIIECTBO, HEO0X0ANMO, YTOOBI MMYIIECTBO OBUIO 3apETUCTPUPOBAHO HAa MMsI HECOBEPIIEHHOJIETHETO pe-
OeHKa, a He POIUTENsl, KOTOPBIH SBJISIETCS 3aKOHHBIM TIpe/cTaBUTeNeM. PeanbHo, peOCHOK SBIIsEeTCS Mpe-
CTaBIISIEMBIM B COTJIANIICHWH 00 yIjiaTe ajJiMEHTa, H, COOTBETCTBEHHO, PeOCHOK JIOJKEH OBITh YKa3aH B Ka-
YeCcTBE CTOPOHOH B COTJIAIIEHUH — IOJIy4YaTelis aluMEHTa.

B nayke cemeliHOro mpaBa He W3yueHa MpaBOBas IPUPOJA COrJalieHus 00 yruiaTe aTuMeHToB. B nei-
CTBYIOIIEM CEMEWHOM 3aKoHOjaTeNbcTBe PecryOnmkn KazaxcraH OTCYTCTBYeT MOHSATHE COTJANICHHS 00
yIiaTe altuMeHToB. Takxke He 0000IIeHa TpaKTHKa eIMHOOOPa3HOr0 MPUMEHEHHSI HOPM CEMEHHOT0, Tpa-

* ABrop-koppecnonaent. E-mail: liazzat_75@mail.ru
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JAHCKOTO 3aKOHOJATEIhCTBA TIPU 3aKIFOUYCHUHU COTJIamieHus 00 yIuiaTe aJlMEHTOB B HOTapUAIBHOH, Cy1e0-
HOM TMpaKTHKeE.

PaccMoTpeHHbIe BhIIe TPOOIEMBI TEOPUU U MPAKTUKA 3aKIIFOUSHISI COTTIAIIEHUS 00 yIIaTe aliMEHTOB
MTO3BOJIMIIM BEIOpATh TEMY JAHHOTO UCCIICAOBAHUS.

Lenpio nccnemoBanus SBIAETCS U3YUCHUE TEOPUU U aHAJIHN3 MIPABOBBIX HOPM, PErJIaMEHTHPYIOIINX 3a-
KITFOUEHHE COTJalIeHus] 00 yIuiaTe alMMEHTOB, HOTAPHAIBHYIO TPAKTUKY TI0 yIOCTOBEPEHUIO JAaHHOTO CO-
TJIAICHUS U CyleOHYI0 MPAKTUKY 10 PACCMOTPEHHUIO CIIOPOB, CBSI3aHHBIX C OCIAPUBAHUEM, U3MCHCHHEM,
MpEeKpaIicHueM, UCIIOTHEHUEM TAHHOTO COTJIAIlICHHUS.

Memoowt u mamepuanst

B pabote ObLIH MCTIOIB30BAHBI CPABHUTEIHHO-TIPABOBOM, JIOTHYECKUI METOJIBI, METOABI HAYIHOTO HC-
CJIeIOBaHUS, TIPOBEJICH aHAIN3 CEMEHHOT0 3aKOHOIATEIBCTBA U AIMIUPUUCCKUX JTAHHBIX.

TeopeTndecKkyr0 OCHOBY COCTAaBHJIM TPYIObl HM3BECTHBIX POCCHICKMX M Ka3aXCTAaHCKUX YUYEHBIX-
FOPUCTOB, TIOCBAIIEHHBIX W3YYEHUIO TEOPETHUECKUX W MPAKTUIECKUX MPOOJIeM MPaBOBOTO PEryIHMPOBAHMS.
HopMmaTtueHyto 0a3y vccieoBaHUS COCTABHIN OTCUCCTBCHHBIC HOPMATHBHEIC MTPABOBHIC aKThI, PErYJIUPYIO-
[IMe OTHOIICHHS M0 3aKIIIOUEHHUIO COTJIAIeHUs 00 yIiaTe alTuMeHTOB.

Peszynomamot u ux obcysxcoenue

CornamieHneM sBIsieTcsi 00JlaueHHOE B YCTAHOBJICHHYIO 3aKOHOM (POpMY COTJIACOBAaHHOE U B3aUMO-
HaIPaBJIEHHOE BOJICU3bSBICHNE TUIATENbIINKA ATHMEHTOB U MOJy4yaTels aluMEHTOB O pa3Mepe, YCIOBUSX,
MOPSIZAKE U CII0cO0e MPEeoCTaBICHUs COEPKAHUS.

Cornamienue o ymiaTe aTiMEHTOB OTHOCUTCS K CIEJIKaM, KOTOPBIE I10 CBOEMY XapaKTepy MOTYT ObITh
COBEpIICHbI TOJMBKO JNYHO. [l0o3TOMy 3aKiloueHHe TaKUX COTJIALIEHWH depe3 MpeAcTaBUTENel MO J0BEpeH-
Hoctu Hepomyctumo [1]. Cornamenue o0 yruiate alTMMEHTOB Ha COZAEpKaHHE HECOBEPLICHHOJETHEro pe-
OeHKa (HmeTeil) SBISIETCSA TPaXKIAHCKO-TIPABOBOW CIHENKOW, 3aKIIF0UYAEMON €Tr0 POAMTEISIMH MPU CBOOOTHOM
BOJICU3bSIBIICHHH, KOT/Ia 1O Pa3HBIM MPUYUHAM COBMECTHOE MPOKMBAHUE OAHOTO U3 POJUTENCH ¢ peOCHKOM
npekparaercs [3].

AJNMMEHTHOE COTJIallieHHe Ha OCHOBAHUH COTJIAIIEHHUS] CTOPOH — 3TO POJACTBEHHOE MJIM HHOE CeMEiHOe
TI0JIO’KEHHUE, CBSA3BIBAIOIIEE MJIATENbIINKA U TIOTyYaTeNsl, U BYCTOPOHHSISI CJeNIKa MO BHITUIATE aTUMEHTOB.

Ecnu 3akiioueHo anvMMeHTHOE COTJIallleHue, HO aJJMMEHTHI He BhITaunbIBIoTCs. CornacHo cT. 9 3akoHa
PK «O0 ucrnosHUTEI-HOM NPOU3BOJICTBE U CTAaTyCe CyAeOHBIX UCIIOMHUTENEH) COTIalIeHue 00 yIuiaTe ajiu-
MEHTOB HE BXOAMT B IIEPEUCHb UCIOIHUTEIbHBIX JOKYMEHTOB, 10 KOTOPBIM BO30YX/1a€TCsl HCIIOJIHUTEIEHOE
npou3BoACcTBO. Jlns oOpareHusi cornamieHuss o0 yruiaTe aJuMEHTOB K MPHHYIUTEIBHOMY HCIOIHEHUIO
B3bICKaTeJ b BIPaBe 00OPAaTUTHCS K HOTAPUYCY, KOTOPBIM COBEPILACT HA COTJIAIICHUH MCIOJIHUTEIbHYIO Hajl-
MUCh, SIBIISIIOLIYIOCS. MCIIOJHUTENbHBIM JTOKYMEHTOM. B3bICKaTenb BIpaBe MPEObSBUTh HCIIOJHUTEILHYIO
HA/IITUCh HAa MPUHYUTEIBHOE UCIIONHEHNE CyIeOHOMY MCTIOHUTENO. il 3TOro HY)KHO HamHCcaTh 3asBie-
HUE Ha UMS YaCTHOTO CyJeOHOT0 MCIIONHUTENS C NMPUIOKEHUEM HOTApHUAIbHO YAOCTOBEPEHHOIO COTJIallle-
HUS 00 yIuiate alluMeHTOB. B TeueHue Tpex AHel OT mojydeHus 3asBJICHUs CyJeOHBIN UCTIOIHUTEb BO30Y-
JUT UCTIONHUTENBbHOE MPOU3BOACTBO U ONPENEIUT 3a10/DKEHHOCTD 10 alMMEHTaM Ha OCHOBAaHUM COTJIallle-
HUSA 00 yIuiaTe alliMEHTOB.

IIpasosas npupooa anumenmnozo coaarauienus. 1Ipu 3akiI04eHNH corialieHust 00 yIuiaTe aluMEHTOB
MEXIy IUIATEeIbIIMKOM aJMMEHTOB M JMLIAMH HX HOJydaTelsIMH BO3HHMKAIOT TIPa’kKAaHCKO-TIPABOBHIE
oTHoueHus1. To ecTh coryamieHue — 3TO TPaKAaHCKO-TIpaBoOBasi cliesika. Eciin 3TO Tak, OH MOXET OBbITh
W3MEHEH W PaCTOPTHYT B JIF000E BpeMs 110 000K0THOMY COTJIACHIO CTOPOH.

«CornameHne O COAEP)KAaHMM HECOBEPIICHHOJETHETO pebeHKa (IeTell) SBIAeTcsl TIpakIaHCKO-
TIPaBOBOM CJIENKOM, 3aKIF0YaeMOM POIUTENIMI HECOBEPIICHHOIETHETO peOeHKa (AeTei), Mo yCIOBUSIM KO-
TOpPOH peayn3yercsi UMYIIECTBEHHOE 0053aTeNbCTBO POAUTENS (JIODKHHUKA) MO COAEPKAHHUIO HECOBEPIICH-
HOJIETHET0 HY>KAaroulerocsi peOeHka (KpeauTopa) 10 JOCTHKEHHS UM COBEPILEHHOJICTHS WM MPH3HAHUS
OMaHCHIIMPOBAHHBIM B YCTAHOBJICHHBIX COTJIAIIEHHEM CTOPOH pa3zmepax», — numer H.M. MamonTos [4].

C Touku 3perns M.B. AHTOKOIbCKO#, AnmMeHTHBIN 10oroBop (Cormamenue 00 yIiaTe aliMEHTOB) 110
CBOEH MpHUPOJE CIEAYET OTHECTU K TPaKJaHCKO-IIPABOBBIM JI0TOBOpPaM, IIOCKOJIBKY OH COOTBETCTBYIOT BCEM
MpU3HAaKaM TpakJaHCKUX J0roBopoB [5; 357]. [Ipu 3akmroueHuu 10roBopa MpHUMEHsOTCS noJoxkeHus Ko-
nekca PK o Opake (cynpykecTBe) 1 ceMbe, HOPMBI TPaXKIAHCKOTO 3aKOHOJIATENhCTBA O 3aKIFOYEHUH, UCTIONI-
HEHHHU, PACTOPKCHUU W MPU3HAHUH HEJCHCTBUTEILHBIM aIAMEHTHOTO corjamieHus. Ho, HeCOMHEHHO, psij
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CTHELUABHBIX 0COOCHHOCTEW corameHust 00 ymiare aTduMEHTOB HAIIH OTPaKeHHE B HOPMax CEMEHHOTO
paBa.

[Ipu npuMeHEHUH aNMMEHTHOIO COIJIAIICHHS CJIEAYET PYKOBOACTBOBATHCS HOPMAaMH I'Pa’KAAHCKOTO U
CEMEIHOr0 3aKOHO/IAaTENbCTBA. B 11e710M, rpaXaaHCcKoe 3aKOHOJATENBCTBO PErYINPYET 3aKII0OUEHHUE, HCTION-
HEHME, PaCTOPKEHUE U NPU3HAHNE HENCHCTBUTEIbHBIMU COTJIAICHHUS 00 YIUIaTe aJMMEHTOB, a CIELUaIbHOE
— ceMeiHOe 3aKOHOJATEIbCTBO — YTBEPXKAACT CIIELHAIbHbIE IOJIOKEHHS, BBITEKAIOLINE U3 0CO00ro Xxa-
paxTepa aJMMEHTHOTO 0053aTebCTBA.

Cornamenne o6 yrmiaTte alMMEHTOB — 3TO HOBBIH HWHCTUTYT CEMEHHOro MpaBa, WMEIOIIUI CBOIO
BHYTpPEHHIOIO OTpacieByto crnennpuky. Cormamenune o0 yruiate aluMeHTOB (AJIMMEHTHOE COTJalleHHe)
SIBIISIETCS. TPXJAHCKO-IIPABOBBIM JOTOBOPOM, I10 KOTOPOMY IJIATENbLINK aTUMEHTOB 0053yeTCsl MaTepHaib-
HO COZIePKaTh AIMMEHTHI B COOTBETCTBUH C JJIOTOBOPaMH, COTJIACOBAHHBIMU C TOJTydaTeseM aluMeHToB. [1o
CBOEH MPHUPOJIE — OTHOCTOPOHHE OOS3BIBAIOIININ M KOHCEHCYAIbHBIH.

IlepBble nBa ero mpu3HaKa ObUIM BBIPAKEHBI, KOTAAa OH Aajl IOJHBIM XapakTep aldMEHTHOMY 00s3a-
TenbeTBY. KOHCEHCYallbHOCTh aIMMEHTHOTO AOTOBOPa ONPEAEISIeTCS TeM, YTO OOS3aHHOCTh IUIATENbIINKA
BO3HHMKAET B MOMEHT YTBEPXICHU IOTOBOpPA C AIMMEHTIINKOM (ero mpeacrasureneM). Hecobmoaenue Ho-
TapuaJbHON (POPMBI COTTIALLICHUS BIICUYET €r0 HEACHCTBUTEIBHOCTh U MOCIEICTBHSA, IPEIyCMOTPEHHBIE I1. 3
ct. 157 I'paxnanckoro koaekca (nanee — 'K PK) [6].

BwMmecTte ¢ TeM rpakJaHCKO-IIPaBOBOM JIOTOBOP 00 yIiaTe allMMEHTOB, OyIy4H MPeayCMOTPEHHBIM ce-
MEHHBIM 3aKOHOJATEIHCTBOM, IOYYHII ONPENCICHHYIO (CEMEHHO-TIPaBOBYIO) crienu(uKy. OTO U OCOOCH-
HOCTH CYOBEKTHOT'O COCTaBa, M YKa3aHUE Ha TO, YTO COTJIAlIeHHE 00 yIUIaTe alUMEHTOB UMEET CHILY HCIIO-
HUTEIBHOTO JICTa

CornamieHune sSBisIeTCs:

- 0€3BO3ME3THBIM: OJIHA CTOPOHA 00S3yeTCs MPEe0CTaBUTh YTO-THOO0 APYToi Oe3 MOIyIeHUsT BCTPEUHO-
ro npenoctasneHus (1. 2 ct. 384 I'K); omHOCTOpOHHUM (0JHOCTOPOHHE OOSI3BIBAIOIINM): OJHA CTOPOHA He-
ceT 00A3aHHOCTh (yIIauuBaTh aJMMEHTHI), a Apyras — HMEeT IpaBo TPeOOBaTh €€ MCIOJIHEHUs (YIUIaThl
ATMMEHTOB);

- KOHCEHCYaJbHBIM: JIOTOBOP CUMTAETCS 3aKIIOUYCHHBIM C MOMEHTA JOCTHIKEHHsSI COTJIAIICHUS B yCTa-
HOBJICHHOH 3aKOHOM (popMe (C 3TOTO MOMEHTa BO3HUKAIOT MPaBa U 00S3aHHOCTH).

B cooterctBum co ct. 158 Kob(C)C cornamenue o0 yruiate amMuMeHTOB 3aKII0YAETCS B TMCHMEHHOM
¢dopme, ymocTtoBepsieTcs HoTapuycoM. Popma AOroBopa SIBISETCS €r0 CYLUICCTBEHHBIM YJIOBHEM, HHAYe
c/lelKa MOXKET OBITh HeJeHCTBUTEIbHOM. Kpome 3Toro, 3akoH ycTaHaBIHMBaeT Ccleayromue (GpopMsl
coryameHus 00 ymiaTe aliMEHTOB, 3aKJIF0UEHHOTI0 BO BHECYIEOHOM HOpSIIIKE:

- corJameHus 00 yperyaupoBaHuH criopa (KOH(QINKTa) — MEIUATOPOM;

- coryiamieHus o0 yperyJupoBaHWU cIiopa 00 yIjare aJluMEHTOB B TOPSJIKE NapTHCUIIATUBHON
IpOLIETypPbl — aIBOKATAMHU, JIUIIAMH, SIBJISFOIIMMUCS YWICHAMH TajlaThl OPHIMYECKUX KOHCYJIBTAHTOB [2].

CyliecTBeHHBIMH YCJIOBUSIMHM COTJIAIIEHUs OO0 ymjaTe ajJuMEHTa SBISIOTCS pa3Mep aJIUMEHTOB.
CrniocoObl 1 MOpsIOK BhIILIATHL anuMeHToB. B coorBerctBum co cT. 160 Kob(C)C PK: «Ecnu mpenycmor-
PEHHBIE CoTJaleHneM 00 yIuiaTe aIAMEHTOB YCIOBUS MPEJOCTABICHHS COACPIKAHHUS HECOBEPIICHHOIETHE-
My peOEHKY MJIM COBEPLICHHOJETHEMY HEAEeCIIOCOOHOMY YJIEHYy CEMbH CYIIECTBEHHO HapyIIarOT UX MHTeE-
PECHI, B YaCTHOCTH, B cllydae HecoOmroeHus TpeboBanmii m. 2 cr. 161 Hacrosmero Koxekca, Takoe corna-
[ICHUE MOXKET OBITh MPHU3HAHO HENEHCTBUTENBHBIM B CyZeOHOM mopsake». A B 1. 2 cr. 161 Kob(C)C PK
YCTAaHOBJICHO, YTO «pa3Mep alIMMEHTOB, YCTAaHABIMBACMBIH 110 COTJIAIICHUIO 00 yIjiaTe aliMEHTOB Ha HECO-
BEPILIECHHOJICTHUX JeTeH, HE MOXKET ObITh HIKE pa3Mepa ajJMMEHTOB, KOTOPbIE OHM MOTJIH OBl MOJIYYHUTh IPU
B3bICKaHHHU aJIMMEHTOB B CyJIeOHOM mopsiake» [2].

B Cornamenvu 00 yriare aTiMEHTOB pa3Mep alTMMEHTOB MOXKET ObITh YCTAHOBJICH KakK B JIOJISIX OT 3a-
paboTHOI TuIaTHI (J0X0/a) MJIAaTENbIINKa AIMMEHTOB, TAK U B TBEPAOH JEHEKHOW CyMMe WJIHM B BHJAE KOH-
KPETHBIX Bellel 100 BEIIHBIX MPaB, CTOMMOCTh KOTOPBIX ONpeesieHa CTOPOHAMHU B BHJIE SKBHBaJCHTHON
CyMME€ COOTBETCTBYIOIIETO AJIMMEHTHOTO IUIaTeXa. B 3TOM COCTOWT yHHBEPCATBHOCTb M IMPEUMYINECTBA
coryaieHus 00 yrate aJMMeHTOB Tepell CyIeOHBIM aKTOM, KOTOPBIM B3bICKaHHE AIMMEHTOB MPOU3BOINT-
Csl TOJIBKO B JICHEXHOH (hopMe NMEepHOJMYECKOro IUIaTeKa TBEPAOW CYyMMbI WIIM JIOJH 3apaOOTHOMW IIaThl
nosnkHuKa [4].

CropoHamu corfiameHus 00 yruiate aJIJAMEHTOB SIBIISIFOTCS: JIMIIO, OOSI3aHHOE YIUIAYMBATh AIMMEHTHI U
JIMIIO0, UMEIOIEE PaBO MOMydaTh aNMMEHTHl. Ha cTopoHe miarespliika aluMEHTOB MOTYT OBITh POAUTENN
(oGs13aHHBIE COAEpPXKATh CBOMX HECOBEPIIEHHOJETHHUX JETEeH, HETPYIOCIOCOOHBIX COBEPIICHHOJIETHUX JIe-
Teii), COBEpITICHHOJIETHHE eTH (00sS3aHHBIE COMEPIKATh CBOMX HETPYIOCTIOCOOHBIX HYXTAIOIINXCS B TTOMO-
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LM poxuTeniel) u apyrue auua. Ha cTopoHe moydaTens aniMEHTOB MOTYT BBICTYNATh HECOBEPLICHHOJIET-
HHUE JETH, HETPYAOCIOCOOHBIE COBEPIICHHOIETHUE IETH M WHbBIC JIMLA, Ha3BaHHBIE B yKa3aHHbBIX CTaThIX
Cewmeitnoro komekca [7].

B cratee 157 Kob(C)C PK yxka3zano, uro «Cornamenue 00 ymiaTe aTuMeHTOB (pa3Mep, yCIOBHUS U MO-
PSIIOK BBIILIATHI AIMMEHTOB) 3aKII0UACTCA MEXIY JIMLIOM, OOS3aHHBIM YIUIaUMBaTh aTMMEHTHI, M UX MOJIyda-
TEJEeM, a IIPU HelleecriocCOOHOCTH JINLA, O0sI3aHHOTO yIJIauuBaTh aIUMEHTHI, U (WIK) IOJIydaTessl alMMEHTOB
— MEX]ly 3aKOHHBIMHU TIpeacTaBuTessiMu 3Tux Jmipy [2]. CornacHo cr. 164 'K PK «ot nMenn Heneecnocoo-
HBIX TPaXJIaH CIIEIKU COBEPIIAIOT UX 3aKOHHBIE IIpeacTtaButeny». Janee B 1. 2 ct. 163 I'K PK ycranosneno,
YTO IO CHENKE, COBEPLICHHOW HpPEACTAaBUTEIEM, IpaBa U OOS3aHHOCTH BO3HMKAIOT HETOCPEICTBEHHO Yy
npencrasisieMoroy [6]. 3uaunrt, comepxxanue cT. 157 Kob(C)C PK mportusopeunr 1. 2 cr. 163 TK PK, rue
3aKperyieHo o0IIee MOJIOKEHUE O MPEACTABUTENAX, MOCKOJIBKY COTJIAIICHHE 3aKITI0YacTCsl HE «MEXIy 3a-
KOHHBIMM TIPEICTABUTEIIMI», a MEXAY IUIATEIbIIMKOM U IIOJydaTeneM aluMeHToB. [IpencraButens aei-
CTBYET OT MMEHM IPEACTaBJIIEMOIO, [I03TOMY OH HE MMEET IPaBO Ha IOJIy4YE€HHE AIMMEHTOB. B maHHOM
ciydae ctopoHamu CoruaiieHus SBJSIOTCS IIATENBIINK ATUMEHTOB U MOJIy4aTeNlb aIJUMEHTOB.

CrnenyeT coryiacuThCsl C MHEHUSMH HOTapUYyCOB O TOM, YTO YKa3aHHE Ha CTOPOHE MOJIydaTes aTuMeH-
TOB — 3aKOHHOI'O NPEICTABUTENS MOXKET JMIIUTh peOEHKa rapaHTUil COXPaHEHHS M PALMOHAIBHOIO HC-
MoJIb30BaHuUs UMyIecTBa. «Ha Takoe uMyIecTBo, MprHAAJIEKAIIEE B pe3ylbTaTe HEBEPHOH (QOPMYITUPOBKH
COTJIAIICHUSI POJUTENI0, a He peOeHKY, HE PacHpOCTPAHSIOTCS KOHTPOJMPYIOIIUE TOJTHOMOYHUSI OPTaHOB
OTIEKHU U TOIEYUTENBCTBA, @ B CIIydae HAcJICIOBAaHUS OHO paclpelesieTcs MEeXILy HACIeIHUKAMU POAUTE,
B YKCJIE KOTOPBIX MOT'YT OKa3aThCsl M MHBIC JINIIA, TOMUMO pedeHkay [1].

IIpencTaBUTENBCTBO B TPaXkIAHCKOM IIpaBe XapaKTepU3yeTcs CAEAYIOUIMMHU MIpU3HAKAMHU:

- MPEICTaBUTEINb 3aKJIIOYAET CAEIKY OT MMEHHU MPEACTaBIAEMOrO, TO €CTh 3asBIIET TPEThEMY JIUILY,
YTO 3Ta CAEJKA COBEPIIACTCS OT MMEHM NPEACTABIIEMOIO, U OHA BBI3BIBAET IPABOBBIE MOCIEIACTBUS HE-
MIOCPEACTBEHHO MPE/ICTaBIIEMOMY;

- TpeACTaBUTENb JEHCTBYeT OT HMMEHM IMIPEJCTaBIIeMOTro B TMpefenax MpHHAUISKAIUX eMy
MIOJTHOMOYHH, TO €CTh [IPaBa BBICTYNATh IPEACTABUTENIEM MPEICTABISIEMOTO;

- IPaBOBOE MOCJEACTBUE CICNKH, KOTOPasl 3aKII0YaeTCsl MPEACTaBUTENEM OT UMEHH IPEICTaBIsIeMOT0
B IpeAenax  MNPHUHAJUIEKAIIETO  IMPEACTABUTENI0  IMOJHOMOYHS,  HACTyNaeT  HENOCPeICTBEHHO
HpeICcTaBIsIeMOMY U HE 3aTparuBaeT mpaBoBoii cdepsl nmpeactaBurens [8].

3aKOHOJATENbCTBO YCTAHOBUIIO IPUHIUIT IO HECOBEPLICHHOJETHUM JIETSIM «HE JIOIYCKaTh yXyIIICHHs
MIOJIOKEHUS», COTJACHO KOTOPOMY pa3Mep ajlMMEHTOB, YCTAHOBJIEHHBIM COTJIAIlIEHHEM, HE JOJKEH OBITh
HIDKE pa3Mepa aJuMEHTOB, KOTOpOEe MOIyYmiId Obl B Cilydae oOpalieHHs: B3bICKaHUs B CyJeOHOM HOpSIKE.
Pasmep almMeHTOB, yCTaHaBIMBAEMbIl MO COIJIAIICHHUIO OO yIjaTre aJuMEHTOB Ha HECOBEPIIEHHOJIETHHX
JeTed, MOXKeT OBITh NMpPU3HAH HEJCHCTBUTENHHBIM B CYJcOHOM IMOPSJKE IO 3asBICHUIO 3aKOHHOTO Tpel-
CTaBHUTENs pedeHKa, OpraHa ONeKH WM MPOKypopa B cllydae, ecii pa3Mep alMMEHTOB HUKE pa3Mepa aiu-
MEHTOB, TOJIy4JaeMbIX UMM B CIIy4ae B3bICKaHUS aJIMMEHTOB B cyaedHoM mopsake (cr. 139 Kob(C)C PK).
Pa3zmep anumMeHTOB (11eHAa) YCTAHABIMBAETCS B YCIOBHAX JOTOBOPA O CIIOCOOE U MOPSIKE BBHIIUIATHI AJIMMEH-
TOB.

3aKOH yTBEp)KIAET CIEAYIOIHE CIOCOOB! YILIATHI:

1) noneBoe (B MPOLEHTAX OT JOXO/IOB ILUIATEIBIIUKA);

2) nepuoAnYHasl MOCTOSIHHAS BBIIUIATA B TBEPIOH JACHEKHOMN CyMME;

3) enrHOBpPEMEHHAsI BBIILIATA B TBEPIOH JCHEKHOH CyMME;

4) myTeM nepeaadn UMyIecTBa (0 JHOBPEMEHHO MIIH MO3TAMHO) B COTJIACOBaHHBIH CPOK;

5) uHble cHOCOOBI (HampuMmep, MyTeM I[epelavyd IpaBa Ha HMYIIECTBO HWIJIM TPOIICHHS JOJITa,
BO3ZHUKAIOMIETO MEXKAYy CTOPOHAMH aJIMMEHTHOIO O00s3aTeNbCTBA) MOXET MPeayCMaTpUBaThCsi C
BKJIFOUCHHEM BapuaHTa 3aMeHbl 1pyr npyra (ct. 162 Kob(C)C PK).

[lopsmoK BBIMIATHI ATMMEHTOB 0 COTJIAILICHUIO SIBIISIETCS JOOPOBONBHEIM. OH OIpeaesnsieT CpoK Oruia-
ThI (€KEMEeCSYHO, OIMH pa3 B TOJl, pa30BO, B KAKAOM KBapTajie U T.J.); MECTO OIUIaTHI (y MOJTydaTess, Iia-
TEeNBLINKA, Yepe3 MPEANPHUITHE CBA3H, ITyTEM 3aUMCIICHHS Ha pa3AesbHbIN cUeT monyyarens); GopMy OIIaThl
(HanuuHble, Oe3HATMYHBIE, LIEHHBIE Oymard, nepeaada MMYLIECTBA, CMELIaHHas (opma); HMOPSIOK ydeTra
IIaTENbIINKa TIepe T morydareaeM u ap. [9; 16].

CropoHaMu AJMMEHTHOTO COTJIAIIEHUS SBISIOTCS IJIATENBIIMK aJUMEHTOB (00S3aHHOE JIMII0) U UX
Mojly4yaresib, Kak ¥ TpHd B3bICKAHWM AIMMEHTOB B CyJaeOHOM mopsake. OT HWMEHH MOJHOCTBIO
HEZeeCcIIOCOOHOTO MOTyJaTeNsl alMMEHTOB CTOPOHOH B JIOTOBOpE SIBIIAETCS €T0 3aKOHHBIA MPEICTaBUTEIND
(pomutens, omekyH). HecoBepimeHHONeTHee MO B Bo3pacte OT 14 mo 18 Jer, ABISSICH 9acTHYHO
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JeecriocOOHBIM JTUIIOM, YTBEP)KAAeT corjamieHne o0 yrmjare aJluMEHTOB C COIJlacHs CBOUX POAMTENEH
(onexyHa). IIpenmeToM AaHHOTO COINIALIEHUS SIBJSIFOTCS JICHEXKHBIE CPEACTBA, IOIJISKAIIWE Iepenade
MOJTY4aTelIto.

Copnepxanue 1oroBopa 00 yIiare ajJvMMEHTOB COCTaBJSIIOT NpaBa M OOS3aHHOCTH TOJTydYaTes
QIMMEHTOB U IU1aTenbiuka. OH CBA3aH ¢ BUAOM aJMMEHTHOIO 0053aTeNbCTBA U UIMEET CBOIO CHELU(UKY.

Crienuduka cornamenus o0 ymiaTe aniMEHTOB BBIPaXXaeTCsl B TOM, YTO JIeHEKHast 0053aHHOCTh MOKET
OBITh 3aMEHEHA BEIIHOW, B COOTBETCTBHU C KOTOPOW B CUET pa3Mepa aIMMEHTHBIX IUIATEeXel 3a Mepuosi 10
JOCTIDKEHHSI PeOSHKOM BO3pacTa BOCEMHAIUATH JIET MOXET OBbITh MPEeNLyCMOTPEHa Iepeaada KOHKPETHOTO
HMMYIIIECTBA, OLECHEHHOTO B CyMME HE MEHee OOLIEero pasMepa aJIMMEHTHBIX IUIATEXEH MO0 MOXKET OBITh
[IPEeNYCMOTpPEHa Iepeiadya BEeLIHbIX MpaB (aKLMU B YCTAaBHOM KalMTaJle aKLIMOHEPHOTrO O0IIecTBa, IpaBo Ha
JI0JII0 B YCTAaBHOM KaluTajle TOBAPHIIECTBA C OTPaHMYCHHOH OTBETCTBEHHOCTHIO) [3].

OTBETCTBEHHOCTh IUIATENBIINKA AIMMEHTOB peryiupyercs nonoxeHmsmu 1. 20 'K PK. Oganm u3
00513aTEeNbHBIX YCIOBUH OTBETCTBEHHOCTH IUIATEJIBIIUKA SIBIISIETCS BUHA B €r0 YMBILIUICHHON MM HEOCTO-
poxHOH (opme. SBHSACH TpaKJaHCKO-IPABOBOW CHIENKOH, alMMEHTHBIH JOTOBOP MOXKET OBITh M3MEHEH,
pPacTOpPrHyT WJIM MpEeKpalleH B ciydae, MPeryCMOTPEHHOM IpakJaHCKUM 3aKOHOAATeNLCTBOM. Hampumep,
ct. 401 'K PK MosxeT ObITh TprMeHeHa B ciydasx, ecinu CornameHue o0 yriaTe alliMeHTOB H3MEHEHO pe-
IMCEHUEM CyJa WM B CBA3U C CYHICCTBCHHBIM NU3MCHCHUCM MATCPUAIBHOI'O IMOJIOKCHUA HUIIN CEMEMHOro mo-
JIOXKEHHUS TUIATeTbIUKa anuMeHTa. OTHOCTOPOHHMI OTKa3 OT UCTIONHEHHS COTJIAIICHUS! UM OTHOCTOPOHHEE
M3MEHEHHE ero yciaoBuii He gpomyckaercs (ct. 159 Kob(C)C PK).

M.B. AHTOKONBCKast oTMedaeT, uro Cormiamenue o0 ymiare aJiMEHTOB MOXET OBITh 3aKIIOYCHO B
JIBYX BapUaHTax:

1. Ha ocHOBaHMHM NpEAyCMOTPEHHBIX B CEMEHHOM 3aKOHOIATEIbCTBE AJIMMEHTHBIX O0S3aTENILCTB
MeXTy CyObeKTaMu (HalpuMep, TPYAOCIOCOOHEIE CYTIPYTH).

2. Ha ocHoBanmu feiictByromero CeMeiHOro KoJeKca MEeXKAY JHLIAMH, He HMEIOIIUMHU 0053TaelbCTBa
10 yIuiate ajquMeHTa (Hampumep, Isad | ieMsHHUKN) [5; 163].

C MOMEHTa YTBEPXACHUs COTJIALCHUS MOJydaTeNnb aJHMMEHTOB TepseT NPaBO B3BICKATh aJIMMEHTHI B
cyaeOHOM mopsiaKe. B ciydae HEMCIONHEHHs COTJalleHUs] OOS3aHHBIM JIUIIOM BO BHECYAEOHOM IOpSIKE
nmoJiy4aresb oOpamiaeTcs HOTapuycy IJisi MPOU3BOJACTBA MCIOJHHUTENFHONW HAIMKUCH HA COTJIAIICHHH 00
yIjlaTe ajJMMEHTOB C YKa3aHHEM JaThl €€ COBEpIICHHWS M HAampaBJICHUU HCHOJIHUTENBHOW HAANUCH B
TEPPUTOPHATIBHYIO TIajaTy YacTHBIX CYJAEOHBIX HWCIONHUTENCH M0 MECTy JKHTENbCTBA JIOJDKHHUKA
(mnarenplvika anuMenTa). B TakoMm ciydae cornamieHne npuoOpeTaeT cTaTyC UCIIOTHUTENFHOTO IOKYMEHTA,
Ha OCHOBaHHMHU KOTOPOTO OyIeT OCYIIECTBICHO B3bICKAHHE AJIMMEHTOB.

Pan ciydaeB mpekpallieHHs aJMMEHTHBIX 00s3aTenbCcTB OOYCIIOBICH OCHOBAaHMEM BO3HHUKHOBEHHS
AIMMEHTHBIX 00s3aTelbCTB. Eciau anuMeHTHBIE 00s3aTenbcTBa yTBepkIeHbl CorjamieHueM o0 yruiate
QIMMEHTOB, TO OHH IpeKpalarTcs B coorBeTcTBuu ¢ 4. 1 cT. 176 Kogekca PK «O Opake (cympyxecTse) u
CeMbe.

1) npu mocTHXEeHUH PEOSHKOM COBEPIIEHHOJIETHUS HIIH MTOJTHOH J1eecriocCOOHOCTH HECOBEPILICHHOIETHUX
ILeTefI A0 JOCTMXKXCHHUA MU COBCPUHICHHOJIETUA WJIM 110 AOCTHKCHHHU BO3pacCTa, YKa3aHHOI'O0 B CornameHnu
00 ymiaTe aliMEHTOB.

Cynpyru 00s3aHbl MaTepUaIbHO MOJAEPKUBATE APYT Apyra. B ¢BA3M ¢ 3TUM NPUHIMIIOM aTMMEHTHBIE
00513aTeNbCTBA CYNPYTrOB BO3HHMKAIOT HE TOJBKO IMOCJIE PACTOPKEHHsS Opaka, HO W IIyTeM 3aKIFOUEHHS
B3aMMHOTO AIMMEHTHOTO JIOTOBOpa B mepuoja Opaka. Cynpyru, coctosiye B Opake, MOTYT BKIIIOYHTH B
OpauHbIii TOTOBOP YCJIOBHA 00 QJIMMEHTHBIX 0053aTENbCTBAX IMOCIE PACTOPXKEHUS Opaka MO B3aUMHOMY
COTJIACHIO.

Bwi600b1

Pestomupyst paccMOTpeHHBIE BhILIE TPOOJIEMBI TEOPUH U MPAKTUKY 3aKkmoyenns Coriamenus o0 yruia-
T€ aJIMMEHTOB, CJI€IaHbl CIEIYIOLIUE BbIBOIbI:

Bo-nepBriX, B AeicTByolleM ceMeHOM 3akoHoaaTenbcTBe PK mpesnjaraeTcss yCTaHOBUTH OIpEsEie-
HHUE MOHATHUS «COTJalieHue 00 yruiaTe aliMEHTOB» B IOHITUHHOM ammnapaTe CT. 1, BKIIOYMB NYHKT 4—1 B
cienytomei penakuun: «Cornamesnne o0 yruiate aTuMEHTOB — 3TO ClIeNKa, 3aKiIiouaeMas MEeKAY JTUIOM,
00s13aHHBIM YIUTAYUBaTh ATMMEHTHI M TOJyJaTeleM aJuMEHTOB O pa3Mepe, YCIOBHX, MOPSAKE M CIocobe
BBITUIATHI ATMMEHTOB, 00JIeYeHHOE B YCTAHOBJIEHHYIO 3aKOHOM (hopmMy».

Bo-Broprix, o npasoBoii npupone Cornamenne 00 yruiaTte aliMEHTOB SIBISIETCS KOHCEHCYaIbHBIM,
JBYXCTOPOHHUM I'paKJaHCKO-IPaBOBbIM aorosopoM. Hopmamu I'paxxnanckoro konekca PK perynupyrorcs
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3aKJIFOUEHUE, UCIIOHEHNUE, PACTOPIKCHUE M TPHU3HAHME HeleHCTBUTENbHBIM CorjamieHus o0 yruiaTe aiu-
MEHTOB.

B-tpetpux, B c1.157 Kob(C)C cnemyer ykazaThb CTOPOHOU CIHIENKH pEalbHBIX IMMONTydaTellel alTnMeHTa
(HecoBepILICHHONIETHETO, cynpyra (ObIBIIETO cynpyra) u T. A.). [loaromy mpemaraercst B pegakuuu ct. 157
KoBb(C)C ybpats cremytomiee mpemiokeHHe «..a TMPU HEeIeeCroCOOHOCTH JHIA, OOSI3aHHOTO YIIaYnBaTh
QIMMEHTBI, W (W) TONYYaTeNsl alMMEHTOB — MEXTy 3aKOHHBIMH TIPEICTABUTEISAMHU ITHX JIHID. TaKkuM
o0pasom, obecrieunBas TapaHTHIO TAPAHTHH COXPaHEHHs M PallMOHAILHOTO MCIIONb30BaHHU UMYIIECTBA He-
JICECIIOCOOHBIX JIUII, OBUIO OBI IeJIecO00pa3Hee yKa3aTh B 3aKOHE CTOPOHAMU CICIKH TOJBKO JBE CTOPOHBL
00s13aHHAS YTUTAYMBAThH ATAMEHTHI M MTOJTYYaTellb ATAMEHTOB.
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JI.OK. Illaganosa

AJIMMEHT TeJiey TypaJjibl KeJiciM: TeopHs sKIHe TIKipude Macesiesiepi

Makasia aqMMEHT TeJIeylli MeH alMMEeHT alyIlbl apachIHAAFbl a3aMaTThIK-KYKBIKTBIK MAMijJie PeTiHIe aiu-
MEHT TeJIey TypaJbl KeliCIMHIH KYKBIKTBIK TAOUFaThIH 3ePTTEyre apHaJIFaH. AJHMEHT TeJey Typaibl KeliciM
COTTaH THIC TOPTIMIIEH jKacallaJibl )KOHE alIIMEHT TeJIey Typallbl KeJiCiMIl jkacacyFra, OpbIHIayFa, 63repTyre,
Oy3yFa koHe kKapaMch3 fen Tanyra Kazakcran PecrmyOmmkacsl A3amMaTTHIK KOJEKCiHIH HOpMalapbl KOJiaa-
HBUTaABl. ABTOp MaKajaja aJMMEHT TeJiey Typallbl KeJiCiM MHCTUTYTBIH KYKBIKTBIK PETTEYIiH TCOPHSIIBIK
JKOHE TOKIPHOETIK MocelenepiH KapacThIpraH. AJIMMEHT HIAPTHIHBIH MOHII KaFaaiiapel, OIapTTH XKacacy,
©3repTy, TOKTAaTy TOpTiOi TammaHFaH. AJIMMEHT TeJiey Typaibl KeJIiCIMHIH TYCIHIriHe, MapTThIH KYKBIKTHIK
TaOUFaThIHA, TapanTtap KeNiCIMiHIH HAKTBUIBIFbIHA, TAPANTAP/IbIH 3aHIbl OKUIICPIHIH KYKBIKTHIK MOpPTEOCCiH
aHBIKTayFa Ha3ap aymapbuUTFaH. 3epTTEYiH MaKCcaThl AIMMEHT TOJICy TYpajbl KEJiCiM kKacacybl, OChI Kelli-
CIMII KyaJaHIBIpy JKOHIHAETT HOTAPHATTHIK IPAKTHKAHBI J)KOHE OCHI KeTiCiMIII layllayFa, e3repTyre, TOKTaTy-
Fa, OpbIHayFa OaliIaHbICTBI Aaysiap/bl Kapay *KeHIHIEr! COT NMPAaKTUKACHIH PETTEHTIH KYKBIKTHIK HOpMasap-
JIBIH TEOPHSICHIH 3epPTTEY JKOHe Tajaay. KophIThIH/bIIA aBTOP AIMMEHT TeJeyre MiHICTTI TYJIFa MEH aJIIMEHT
AIyIIBl apachbiHIa aTUMEHT TeJIey MOJIIepi, Karaainapbl, TOPTiOl jKOHE TOCLI Typajibl jKacajlaThlH a3amar-
TBHIK-KYKBIKTBIK MOMIJIE PETiH/IE aJITAMEHT TOJIEY TYpajbl KeJiciM YFRIMBIHBIH ©31H/IIK aHBIKTaMaChIH Oepe/ti.

Kinm ce30ep: anuMeHTTep, alMMEHTTIK MiHAETTEMENep, ATMMEHT TeJley Typaiibl KelliciM, 0TOackl, 0TOAcHI
3aHHaMachl, KOMEJIETKe ToJIMaraH Oajanap, TyJIFa, AIMMEHT TeJIeyre MiHACTTI, aTMMEHT aJTyIlbl.
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L.Zh. Shadanova

Alimony payment agreement: problems of theory and practice

The article is devoted to the study of the legal nature of the alimony payment agreement as a civil transaction
between the alimony payer and the alimony recipient. The alimony payment agreement is concluded out of
court and the norms of the Civil Code of the Republic of Kazakhstan and apply to the conclusion, execution,
modification, termination and invalidation of the alimony payment agreement. The article discusses the
theoretical and practical problems of legal regulation of the institution of an agreement on the payment of
alimony. The essential conditions of the alimony contract, the procedure for concluding, changing, and
terminating the contract are analyzed. Attention is focused on the problems of defining the concept of an
agreement on the payment of alimony, the legal nature of the contract, the definition of the actual parties to
the agreement, the legal status of the legal representatives of the parties. The purpose of the study is to study
the theory and analysis of the legal norms governing the conclusion of an agreement on the payment of
alimony, notarial practice for the certification of this agreement and judicial practice for the consideration of
disputes related to the contestation, modification, termination, execution of this agreement. As a result, the
author gives his own definition of the concept of an agreement on the payment of alimony as a civil
transaction concluded between a person obliged to pay alimony and a recipient of alimony on the amount,
conditions, procedure and method of payment of alimony.

Keywords: alimony, alimony obligations, alimony payment agreement, family, family law, minor children,
person obliged to pay alimony, alimony recipient.
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