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Current problems of the influence of international legislation statutes
on the institution of citizenship in foreign countries

This article analyzes the international human rights legislation that regulates the right to citizenship and has
influenced this institution in several foreign countries. The citizenship as a constitutional and legal institution
is a set of norms of national and international law that sets up the conditions and procedures for establishing,
changing, terminating and realizing the subjective rights of people with disabilities to citizenship. Further
consistent and purposeful development of constitutional and legal norms guaranteeing human rights and free-
doms by further strengthening the institution of citizenship is one of the most important tasks of constitutional
law. Determining the nature of citizenship as a political and legal phenomenon, as well as political and legal
relations between a person and a state, is problematic, but there is no clear answer in the legal doctrine given
that such a stratified phenomenon can be viewed from different angles taking into account different methods
and ideological approaches. Based on the study and analysis of foreign legislation in the field of application
of international legal acts regulating the issue of citizenship, it is possible to develop methods for the devel-
opment of this system. When studying the problem by the method of comparative jurisprudence, an analysis
of the existing legal framework in the Republic of Kazakhstan and foreign countries was carried out and in-
ternational legal acts in the field of regulation of citizenship issues were studied. The purpose of the article is
to understand the importance of the role of international law in influencing the status of people (citizenship)
in modern states and societies.

Keywords: constitutional law, international law, human rights, state, institution of citizenship, citizen,
nationality, democracy, law, constitution.

Introduction

In modern international law, considerable attention is given to the issue of citizenship, although citizen-
ship is a constitutional institution part of the internal legal system of a particular state. Citizenship as a legal
system is governed by national legal norms and, in fact, is one of the foundations of state sovereignty. In the
doctrine of international law, there is no consensus on the place of the institution of citizenship in the system
of international law. This situation seems to be a natural consequence of an unclear approach to the system of
international law. The importance of citizenship in international law has not changed throughout history. The
development of the international legal system of citizenship and other norms of international law concerning
the legal status of individuals took place in parallel with the development of interstate relations and an in-
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crease in population movements, which increased the likelihood of disputes between states over the legal
status of individuals or groups of individuals [1].

A paramount and urgent issue, both in general and in relation to the protection of human rights, is to en-
sure the right to citizenship. The international community under the auspices of the UN has strengthened the
objective nature of citizenship in the development of international legal aspects of the regulation of this insti-
tution. Owing to the efforts of the United Nations, the right to citizenship is a fundamental human right: pro-
claimed in Article 15 of the 1948 Universal Declaration of Human Rights, this right is an inalienable human
right and therefore, a degree of democracy. This state can be judged by how it is implemented in practice [2].
This right is also enshrined in Article 24 of the International Covenant on Civil and Political Rights
(1966) [3], Article 7 of the Convention on the Rights of the Child (1989) [4] and Article 4 of the European
Convention on the Rights of the Child nationality (1997) [5].

As a result of the dynamic process of development of national legal institutions in the context of a better
rule of law, there is a need for research and scientific substantiation of the influence of international law on
the establishment of citizenship as the basis of a modern state. In this sense, identifying the common and dis-
tinctive features of the institution of citizenship in the practice of different countries and comparing them
with international legal norms, one can draw up a more detailed picture of the state of this institution and
deduce the main directions of its development in modern conditions. The historical development of the insti-
tution of citizenship as a legal phenomenon and the emergence of the institution of citizenship in the modern
world emphasize the need for the development and analysis of this institution. Citizenship is seen as a fun-
damental component of the concept of the state, which legally establishes the relationship between the indi-
vidual and the state. Citizenship is a legal institution that forms a set of legal norms governing relations aris-
ing from legal relations between a person and a state. Traditionally, the exercise of state jurisdiction was lim-
ited to people, property and activities on the territory of the state, with the exception of citizens traveling
abroad, who now increasingly exercise sovereign rights and state powers outside the territory of the state.
This is because of an increase in the number of trips abroad and the globalization of the world economy, in
cross-border crime and in the number of people without documents.

Experimental

To make a comprehensive analysis of the impact of international law on the institutions of foreign citi-
zenship, we studied international treaties and foreign laws, as well as analyzed and studied the content of
materials prepared by Kazakh and foreign scientists with experience in international and constitutional law.
Thus, the methodological basis of the study was the general scientific method of cognition, methods of for-
mal legal, analytical systematic and comparative logical analyses and research.

Discussion

The grouping and systematization of the statutes of international law are analyzed in sufficient detail in
the work of D.I. Feldman [6; 25]. At the same time, it should be noted that in the science of international law
there are two most common approaches. The first of these is based on the fact that citizenship, as an integral
category of the State, is directly related to the population of the country. Consequently, in international law,
the institution of citizenship should be considered within the framework of international legal regulation of
the legal situation of the population. The second is based on a broad understanding of the subject matter of
international law such as international humanitarian law, which regulates the cooperation of States in the
field of human rights and freedoms. For example, in the “Course on International Law”, international legal
guestions of citizenship are studied within the framework of one of the main institutions of international law:
population and international law. D.B. Levin, without clearly describing the norms relating to the legal situa-
tion of the population, considered the international legal norms governing the relations of states with regard
to population issues as a “part” of the system of international law, highlighting the international legal regula-
tion of citizenship in it [7; 14]. One of the options for an approach in which citizenship is regarded as an in-
ternational legal institution is the well-founded assertion of the connection of the population of the State (in-
cluding the relationship of citizenship) with the concept of State sovereignty. For example, I.I. Lukashuk
considered citizenship as part of a set of rules governing the personal supremacy of the state. In his opinion,
citizenship is an integral part of the concept of the personal supremacy of the state and a principle according
to which state jurisdiction is exercised [8; 78]. It should be noted that, subsequently, I.I. Lukashuk changed
his point of view regarding the place of the norms governing citizenship, referring them to the sub-institution
of the Institute “Population of the State” [9; 369]. Other authors attribute the institution of citizenship to hu-
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manitarian law, since it is the citizenship, according to these authors, that forms the basis of human and civil
rights [10; 340]. Scholars, who study the protection and safeguarding of human and civil rights, consider cit-
izenship in the international human rights system as a right to citizenship or an integral part of international
human rights. It should be noted that many international human rights instruments establish the right to citi-
zenship, as well as the rights of citizens, the possession of which can be considered as the international legal
basis for citizenship as an institution of public international law. Such acts include almost the entire system
of international law: universal, regional, and special international acts on human rights and affecting the in-
stitution of citizenship as an essential component of the international legal status of a citizen. As a special
distinct category, one should consider a number of international conventions dealing specifically with the
institution of citizenship, including special international conventions and two or three third-party agreements
dealing with the relationship of citizenship of neighbouring states.

Other major agreements include the 1951 Convention relating to the Status of Refugees, 1954 Conven-
tion relating to the Status of Stateless Persons, 1957 Convention on the Citizenship of Married Women, the
1961 Convention on the Reduction of Statelessness, the Optional Protocols on the Acquisition of Citizenship
to the 1961 Vienna Convention on Diplomatic Relations and the 1963 Vienna Convention on Consular Rela-
tions, the 1964 International Commission on Civil Status Convention on the Exchange of Information con-
cerning the acquisition of nationality, the International Convention on the Elimination of Racial Discrimina-
tion, the 1966 International Covenant on Civil and Political Rights, the 1967 European Convention on the
Adoption of Children, the 1969 American Convention on Human Rights, the 1973 International Commission
on Civil Status Convention on the Reduction of Statelessness, 1979 Convention on the Elimination of
All Forms of Discrimination against Women and 1989 Convention on the Rights of the Child [11].

The Convention on the Rights of the Child of 20 November 1989, which was ratified by a decision of
the Supreme Council of the Republic of Kazakhstan on 8 June 1994, is one of the special international in-
struments governing human rights and dealing with issues of nationality. The Convention establishes rules
for the acquisition of nationality by a child, as well as the State party's enjoyment of rights un-
der international instruments, including respect for the right to citizenship. The Convention on Protection of
Children and Cooperation in Respect of Aliens in Respect of Intercountry Adoption of 29 May 1993 ad-
dresses the nationality of the child. These and other conventions are intended to protect the citizenship of the
child as a subject of law in need of special protection. It is through the institution of citizenship can be real-
ized the attempts in international legal relations to protect the rights of the child.

The Universal Declaration of Human Rights of Stateless Persons of their country of residence, adopted
by the United Nations General Assembly in its resolution 40/144 of 13 December 1985, should also be in-
cluded in documents dealing with the issue of nationality. This Declaration proclaims the principles and
norms that guarantee the human rights of persons who do not have the citizenship of their country of resi-
dence. A comparative analysis of the provisions of the Declaration allows to conclude that it concerns the
definition of the rights and obligations of foreigners legally residing in the territory of the state. The provi-
sions of the Declaration as a whole clarify the principles and norms concerning the basic civil and economic
obligations and rights of foreigners, which form the basis of the constitutional and legal status of people.

It should be noted that the system of international legal establishment of the institution of citizenship
consists of special international treaties devoted to legal institutions related to the institution of citizenship.
Such institutions incorporate the following international legal institutions: statelessness, dual citizenship,
refugees, migrants, and other international personal statuses depending primarily on the presence or absence
of citizenship. This is, for example, the 1954 Convention relating to the Status of Stateless Persons. It states
that in accordance with the Charter of the United Nations and the Universal Declaration of Human Rights of
1948, the principle is realized that all people must enjoy fundamental rights and freedoms without any dis-
crimination. The preamble to the Convention states that stateless persons who are also refugees are covered
by the Convention relating to the Status of Refugees of 28 July 1951 and that there are many stateless per-
sons not covered by the Convention. In Article 1 of the Convention, the term “stateless person” means a per-
son who is not considered as a national by a State by virtue of its laws.

An important aspect of international relations in the field of the legal regulation of the institution of citi-
zenship is the legal status of refugees, internally displaced persons and displaced persons. In international
law, the concept of “refugees” penetrates after the First World War. The refugee problem has been reflected
in a number of international treaties. Within the framework of the United Nations, the Office of the High
Commissioner for Refugees (UNHCR) has been established to facilitate its decision. The Charter of the Of-
fice was adopted by UN General Assembly resolution 428 (V) of December 14, 1950. On July 28, 1951, the
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multilateral Convention relating to the Status of Refugees was concluded on December 16, 1966. The Gen-
eral Assembly took a note of the Protocol relating to the Status of Refugees, which provided for some
amendments to the convention. It entered into force on November 4, 1967. In the 1961 Convention relating
to the Status of Refugees, the term “displaced persons” is not found. In recent years, UNHCR has tended to
apply it to certain categories of “internal” refugees, that is, persons who have involuntarily left a part of their
country and had to settle in another part of it. Sometimes they are called “internally displaced persons”.

Thus, the presence or absence of citizenship of a person located in the territory of a State emphasizes
the nature of the political and legal connection. However, the reasons and conditions for the emergence and
development of this relationship with the State play a crucial role. This is due to the fact that the status of
“refugee” offers additional social and legal guarantees compared to stateless persons, where the existence of
any reasons for lack of citizenship is not recognized as a significant factor.

Results

In the doctrine of constitutional and international law, the institution of citizenship as a whole has
evolved as a result of the development of scientific and theoretical ideas, which in practice are rarely reflect-
ed in national and international law. Universal and special treaties establish legal norms governing legal rela-
tions of a special kind and serve to protect certain categories of citizens. In this regard, special international
agreements are of great importance.

Among the special conventions concerning the system of citizenship, the Convention on the Nationality
of Married Women concluded on January 29, 1957 should be mentioned. This convention refers to Article
15 of the Universal Declaration of Human Rights and provides that the constitution or the dissolution of a
marriage between a citizen of the state and a foreigner, or a change in the husband's citizenship during mar-
riage does not automatically affect the wife's citizenship (Article 1). The Convention was ratified
by Kazakhstan on December 30, 1999. The Convention on the Elimination of All Forms of Discrimination
against Women, ratified by Kazakhstan, was included in the system of special international treaties on citi-
zenship issues. It can be concluded that the constitutional system of citizenship of Kazakhstan corresponds to
the international legal system of citizenship.

An important special international act is the Convention on the Reduction of Statelessness. This con-
vention was adopted on August 30, 1961 by the Conference of Plenipotentiaries, held in 1959 and recon-
vened in 1961 in accordance with General Assembly resolution 896 (IX) of December 4, 1954, entered into
force on December 13, 1975. The Convention establishes the conditions for granting nationality to stateless
persons.

The development of modern international relations is due to evolving laws, and, accordingly, the devel-
opment of regional systems governing issues of citizenship should be recognized as a logical phenomenon
aimed at streamlining interstate relations in the field of citizenship. Arab and Turkish treaties have become a
major regional system of nationality treaties. In 1952, a number of Arab States concluded the Convention on
the Nationality of Arabs Living Outside Their Homeland. Almost all Arab countries belonging to the League
of Arab States have participated in this Convention. As a criterion for determining the citizenship of a person
who comes from States parties to the League of Arab States, The Convention established the principle of
place of origin, the principle of denationalization in naturalization in another State member of the League of
Arab States. Citizenship by reason of place of origin is acquired by birth, in addition to the will of the person.
In this case, two principles apply, which can speak both separately and in a combined version: “blood law”
and “soil law”. In 1954, the States members of the League of Arab States concluded the Treaty on Nationali-
ty, which established rules aimed at eliminating dual citizenship [12].

A significant aspect of regional international cooperation in the field of citizenship is the development
of this institution within the framework of the Commonwealth of Independent States. Citizenship in the CIS
countries is considered within the framework of constitutional law, and in the Commonwealth countries citi-
zenship is understood as a stable political and legal connection of the individual with the state. This is the
key institution of constitutional law of each post-Soviet state, since it involves the determination of an indi-
vidual's belonging to the state through the institution of citizenship, determined by a legal norm in a legisla-
tive act, usually of a constitutional nature. Citizenship issues are also regulated by international political and
legal acts: the Declaration of the CIS Heads of State on International Obligations in the Field of Human
Rights and Fundamental Freedoms of September 24, 1993, the CIS Convention on Human Rights and Fun-
damental Freedoms of May 26, 1995, as well as bilateral treaties on citizenship issues. Such agreements in-
clude the Agreement between the Russian Federation and the Republic of Kazakhstan on a simplified proce-
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dure for the acquisition of citizenship of the Russian Federation by persons arriving for permanent residence
in the Republic of Kazakhstan and citizens of the Republic of Kazakhstan arriving for permanent residence
in the Russian Federation dated January 25, 1995. This is due to the above-mentioned interstate acts, as well
as acts of the CIS Interparliamentary Assembly. These acts are of an advisory nature, however, being the
basis for the development of national legislation of the CIS countries. They play a big role. Model legal acts
are developed taking into account the practice and needs of individual States, and as a result, agreed general
principles and approaches with respect to certain legal institutions are embodied in legislative acts, leading to
some coherence in the legal regulation of certain relations without any pressure or imposition of standards of
some republics on others. Within the framework of the Commonwealth of Independent States, the advisory
act of the CIS Inter-Parliamentary Assembly “On Agreed Principles for the Regulation of Citizenship” of
December 29, 1992, which defines the general principles for the formation of legislation in the field of citi-
zenship, and the practice of its implementation, is of decisive importance in matters of citizenship. It is
aimed at improving the level of protection of human rights in the CIS, reducing cases of statelessness, facili-
tating contacts between people, and establishing and maintaining friendly and good-neighbourly relations
with all states.

“Citizenship determines a person's stable political and legal relationship with the State, expressing a set
of their mutual rights and obligations. Citizenship is an inherent attribute of state sovereignty” [13]. Such a
generalized expression of the prevailing trend of understanding citizenship and its role, as noted by
A.V. Mitskevich, can be considered acceptable in content. It is undoubtedly better at expressing the demo-
cratic content of human and State relations than the old formula of “person belonging to the State” [14; 16].
The CIS Inter-Parliamentary Assembly recognized the normative importance of such principles as the right
of everyone to citizenship and its modification; equality of nationality; the inadmissibility of deprivation of
citizenship and discrimination in matters of citizenship on grounds of social origin, property status, racial and
national affiliation, sex, education, language, attitude to religion, political and other beliefs, type and nature
of occupation. The acquisition of citizenship by stateless persons is encouraged (Article 5). It is established
that the lack of a source of livelihood, the appearance of a chronic disease, criminal record should not affect
the solution of issues of citizenship. It is emphasized that children born on the territory of one of the States
members of the Commonwealth should not become persons without citizenship in the territory of another
CIS State. The resolution of citizenship issues by the competent authorities should facilitate family reunifica-
tion (Article 8). It is emphasized that individual nations, nationalities and national minorities should not be
infringed upon in regulating issues of citizenship (Article 9). It is recognized that it is lawful for a State to
protect its citizens outside its territory in accordance with international law (Article 10). The principle re-
mains undeniable that the conclusion or dissolution of marriage with a person belonging to another State, as
well as residence abroad for any period of time, usually does not entail the termination of citizenship [15; 20,
21]. Thus, this act is of decisive importance for the institution of citizenship in the post-Soviet space, since it
determines the fundamental ideas and principles in the relationship between the individual and the state.
From a legal point of view, through citizenship the status of an individual and the scope of his basic rights
and obligations are determined.

The acquisition of citizenship in a foreign state is regulated, on the one hand, by the norms of national
law, and on the other hand, by the norms of international law. Thus, the Institute is both an institution of na-
tional law and an institution of international law. Many important issues of citizenship are increasingly be-
coming the subject of international conventions that complement the rules of citizenship enshrined in nation-
al constitutions. Therefore, the norms of national legislation governing the institution of citizenship can be
divided into the following groups: 1) constitutional norms (principles of citizenship, protection of citizens,
general procedures for the recognition, acquisition and termination of citizenship, etc.); 2) laws on citizen-
ship (based on the Constitution and regulating in more detail all issues of this institution); 3) applications
regulating the procedural aspects of the recognition, acquisition and termination of citizenship, and other is-
sues directly related to this. The content of the institutions of citizenship in foreign countries is determined
by the provisions of the Constitution, special laws and generally accepted principles and norms of universal
and regional international law. It should be noted that the national legislation of each country in matters of
citizenship is substantially integrated with the principles and norms of international conventions and regional
multilateral international treaties, which, from a scientific perspective, are considered as prerequisites for the
formation of a single legal space. Thus, N.A. Mikhaleva emphasizes that when regulating the citizenship of
the Commonwealth of Independent States, the norms of the customary law of the CIS are relevant, in par-
ticular the recommended legal act of the CIS Interparliamentary Assembly of December 29, 1992 “On
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agreed principles for regulating citizenship” and bilateral agreements of the Community countries on citizen-
ship [16].

These include the Agreement between the Russian Federation and Kazakhstan “On simplifying the pro-
cedure for acquiring citizenship by citizens of the Russian Federation arriving for permanent residence in the
Republic of Kazakhstan and citizens of the Republic of Kazakhstan arriving for permanent residence in the
Russian Federation” dated January 20, 1995 [17]; Agreement between the Russian Federation and the Re-
public of Kazakhstan on the legal status of citizens of the Russian Federation permanently residing in the
territory of the Republic of Kazakhstan and citizens of the Republic of Kazakhstan permanently residing in
the territory of the Russian Federation, dated January 20, 1995 [18]. Accordingly, a common understanding
of citizenship, the basis and the procedure for its acquisition has uniform conceptual approaches in the coun-
tries of the post-Soviet space, primarily due to the history of development, and secondly to socio-economic,
cultural ties.

Conclusions

An analysis of the norms of international law on the institution of citizenship made it possible to define
citizenship in two different concepts. “Citizenship” as an institution of national law and, at the same time,
“citizenship” as an institution of international law. It is important to emphasize that the system of citizenship
through international law not only complements national legal norms, but also allows regulating relations
that go beyond national law and affect the legal systems of other countries and international organizations.
The development of citizenship as an international institution allows to state the need for its integration, first
at the regional and then at the global level.

As a result of the analysis, it is possible to integrate the concept of citizenship adopted in Kazakhstan
and in the post-Soviet space as a “stable political and legal connection” with such characteristics as “real and
effective ties” and “substantial ties” between a person and a state, as is done in the main international con-
tracts. It was noted that in order to improve the law on citizenship, Article 1 of the law may be devoted to the
terms used in the law and the definition of citizenship of the Republic of Kazakhstan, taking into account the
characteristics specified in the generally recognized international legal acts on citizenship. Article 2 of the
Law of the Republic of Kazakhstan on Citizenship may determine the principles of Kazakhstani citizenship,
which should be formed and formulated on the basis of international principles enshrined in the main con-
ventions of the United Nations.

Based on the UN principles in the field of citizenship, the development of citizenship as a regional insti-
tution must be improved, and the development of this institution is necessary for further integration. There-
fore, for the development of this institution, it is necessary to adopt a new model law on citizenship in Russia
within the framework of the work of the Inter-Parliamentary Assembly, which should be carried out on the
basis of universal and regional international treaties in accordance with the provisions of the United Nations
conventions that influence and regulate relations in the field of citizenship in this context. Analysis of inter-
national law in the field of citizenship shows that these international norms have a direct impact on the con-
tent of the Institute of Citizenship. It establishes the rules for the treatment of citizens by the state in matters
of citizenship. This influence can take two forms: first, by directly granting citizens the rights based on the
norms of international law; and secondly, by imposing on states the obligation to enact laws that are con-
sistent with the norms of international law. The principle of citizenship, enshrined in the Convention on the
Reduction of Statelessness of 30 August 1961, is reflected in both the Citizenship Act and the Immigration
Act. This sequence can be reflected in national legislation, since the development of the principles
and characteristics of citizenship leads not only to the institution of citizenship, but also to the development
of all constitutions.
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XanpIKapaabIK 3aHHAMA HOPMAJIAPBIHBIH LIET eJIAepAeri a3aMaTTbIK
HHCTUTYThIHA BIKIAJ eTYiHIH Ka3ipri MaceJesepi

Makanana keitbip mer emmgepaeri a3aMaTThIK HWHCTUTYTHIHA BIKOAN ETETiH, a3aMaTTBIK aly KYKBIFBIH
OEKiTeTiH agaM KYKBIKTapbhlHA apHAJFaH XaIBIKapaJibIK KYKBIKTHIK aKTiJepre Tajnay xKypridiireH. byn perre,
a3aMaTTBUIBIK KOHCTHTYLMSUIBIK-KYKBIKTBIK MHCTHTYT PETiH/AE aJaMHBIH a3aMaTThIK alyFa CyOBEKTHBTI
KYKBIFBIHBIH Maiifia OOJYBIHBIH, ©3TepYiHIH, TOKTATBUIyBIHBIH HEMece iCKe acChIPBUIYBIHBIH IIAPTTaphl MEH
TOPTIOIH OENTIECHTIH YITTHIK )KOHE XaJBIKAPABIK KYKBIK HOpMaJIapbIHBIH KUBIHTHIFB! OOJBIT TaOBUTATHIHBIHA
Ha3ap ayjapraH. As3aMaTTBIK HWHCTHTYTBIH OJaH opi OeKiTy apKbUIbl aJaMHBIH KYKBIKTaphl MeH
OoCTaHIBIKTApBIH KAaMTaMachl3 €Ty JKOHIHIET KOHCTUTYLHSUIBIK-KYKBIKTBIK HOpMajapibl JOHEeKTI JKoHe
MaKCaTThl AaMBITy KOHCTUTYLUSJIBIK KYKBIK FBUIBIMBIHBIH aca MaHBI3[bI MiHACTTEPiHIH Oipi. A3aMaTTHIKTHIH
MOHIH CasiCU-KYKBIKTBIK KYOBUIBIC peTiHJe, COHJal-aK eKe aJaMHBIH MEMJICKETIIeH CasiCH-KYKBIKTBIK Oaii-
JIAHBICHIH aHBIKTAy KYpAemi cypak 0oyl TaObuianel, Oipak 3aH FBUIBIMBIHAA HAKTHI JKayall JKOK, ©HTKEHi
MyHJail Kenl KbIpJibl KYOBIIBICTBI OPTYpIi OAiCHAMAJBIK JKOHE HICOJOTHMSUIBIK KO3KapacTap TYPFbICHIHAH
KapacTelpyra Gonaapl. Makajia aBTOpJIapbl a3aMaTTBIK ally MOCENIENepiH PEeTTEHTIH XalblKapablK KYKBIKTBIK
aKTiNepi KoJ/laHy CalachIHIarbl LICTEN/IIK 3aHHaMaHbl 3epTTeY KOHE TalAay, OCbl HHCTHTYTTBIH AaMy KO-
JapbIH aHBIKTayFa MYMKIiHJIK OepreH. MaceseHi 3epTTey Ke3iH/e CalbICThIpMAabl-KYKBIKTBIK d/lic TMaiimana-
HBUI/IBI, OHBIH KOMETIMEH a3aMaTThIK MACENeNIepiH PeTTey CalachIHAAFbl XajbIKapajiblK 3aHHaMa aKTilepiH
3epTTeyai Koca anrania, Kasakcran PecnyOuKachiHbIH, MET eaiepAiH KOIIaHbICTaFbl 3aHHAMAIIBIK 0a3aChIH
Tajzay *Ky3ere acblpbulibl. MakanaHblH MaKcaTbl — Ka3ipri MEeMJIEKET TIeH KOFaM/arbl aJlaMHbBIH MOpPTEOeITiK
JKarIaiibiHa (OHBIH a3aMaTThIFBIHA) 9CEP CTETiH XalbIKapallblK 3aHHAMA POTiHIH MaHBI3/IbUIBIFBIH 3ep/ieTey.

Kinm ce30ep: KOHCTUTYIHUSUIBIK KYKBIK, XaJIbIKAPAIBIK KYKBIK, aJjaM KYKBIFbI, MEMJICKET, a3aMaTThIK HHCTH-
TyT, a3aMart, YIT, IEMOKPATHs, 3aH, KOHCTUTYIIHUSI.
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I'.V. banrum6ekoBa, b.J[. Peicmennees, P.b. borarapun

CoBpeMeHnHbIe NPOO1eMbl BJUSTHUS HOPM MeKIYHAPOAHOI0 3aKOHOIATEJILCTBA
HA MHCTUTYT FPaKIAHCTBA B 3apy0e’KHBIX CTPaHAX

B crathe mpoaHanu3upoBaHBI MEXIYHAPOIHBIC MPABOBBIC aKThHI, TOCBSIICHHBIC MPaBaM YEIIOBEKa, 3aKpell-
JSTFOLIME TIPABO Ha IPakJAaHCTBO, KOTOPBIE OKA3alld CBOC BIHMSHHE HA JAaHHBIN HHCTUTYT B HEKOTOPBIX 3apy-
6exHBIX cTpaHax. [Ipu 3ToM 0OpalieHo BHUMaHHE Ha TO, YTO TPAKAAHCTBO KaK KOHCTUTYLHOHHO-IIPABOBOM
HHCTHUTYT SIBISIETCS COBOKYITHOCTHIO HOPM HAI[HOHAIBHOTO M MEXIYHAPOIHOTO MpaBa, CTABAIIUX YCIOBHUS H
MOPSIOK BOSHUKHOBEHHMSI, H3MEHEHHUSI, IIPEKPAIICHHS UITH pealn3aluy cyObeKTHBHOTO MpaBa JIMLa Ha Tpax-
naHcTBO. [lociieioBaTenbHOE U IeJICHANPaBICHHOE Pa3BUTHE KOHCTUTYIIMOHHO-TIPABOBBIX HOPM IO obecre-
YEHUIO IIpaB ¥ CBOOOJ YeNIOBEKa OCPEICTBOM JaTbHEHIIIETro 3aKpeIIeH s HHCTUTYTA TPKIaHCTBA SBISETCS
OJTHOW M3 BOXXHEWIIHX 33j7]a4 HAYKW KOHCTUTYIIUOHHOTO MpaBa. [IpoOiIeMHBIM SBISETCS BBISBICHUE CYIIHO-
CTH TPpaXXJTAaHCTBA KaK MMOJUTHKO-IIPABOBOTO SIBJICHUS, a TAKXKE IMOJUTHKO-IIPABOBOM CBSI3U JIMYHOCTH C TOCY-
JApCTBOM, OJTHAKO OJHO3HAYHOTO OTBETA B IOPUANYECKOH HayKe HeT, ITOCKOJIBKY TaKoe MHOTOTPAaHHOE SIBJIe-
HHE MOXET PAaCCMaTPUBAThCS IO/ Pa3HbIM YIJIOM 3PEHUsI, C TOYKH 3PEHHs Pa3HbIX METOHOJIOTHYECKHX
HJICOJIOTHYECKHX TT0AX00B. Ha OCHOBaHHMHU HCCIIeIOBaHMS U aHAI3a 3apy0e:KHOTO 3aKOHOAATEIbCTBA B 00-
JIACTH NPUMEHEHHST MeXIYHAPOAHBIX PABOBBIX aKTOB, PErYIHPYIONIIMX BOMPOCHI IPAKIaHCTBA, aBTOPHI CTa-
THH TOMBITATUCH BBIPAOOTATH IYyTH PA3BUTHUs JAHHOTO MHCTHTYyTA. [IpW HMccieqoBaHUH MPOOIEMAaTHKH HC-
MOJIB30BaH CPABHUTEIHHO-TIPABOBOM METOJ, C MTOMOIIBI0 KOTOPOTO OCYLIECTBIICH aHAJIM3 CYIIECTBYIOIIEH 3a-
KOHO/aTeNbHOM 6a3bl PecnyOnukn KazaxcTaH, 3apy0e)KHBIX CTpaH, BKIKOUYAs HCCIICIOBAHUE aKTOB MEXKTyHa-
POIHOTO 3aKOHOJATEIBCTBA B chepe peryIMpoBaHus BOIIPOCOB TpakaaHCTBa. Llenb cTaTh — OCMBICICHHE
3HAUCHUS POJIM MEXIYHapOJHOTO 3aKOHOJATENILCTBA, BIMSIONIETO HAa CTaTYCHOE COCTOSIHHE 4eJoBeKa (ero
TPaXIaHCTBO) B COBPEMEHHOM T'OCYAapCTBE U OOIIECTRE.

Kniouesvie cnosa: KOHCTUTYIMOHHOE IIPABO, MEXIYHApPOIHOE TIPaBO, NPaBa 4eIOBeKa, TOCYAAPCTBO, HHCTHU-
TYT IpakKAaHCTBA, IPayKAAHNH, HAIWSA, TEMOKPATHs, 3aKOH, KOHCTUTYIIUSL.
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Ap-HaMBbIC NIeH Kaaip-KacueTKe, ickepJik 0exeinre Kapcbl KYKbIK
0Y3yLIBLIBIKTAP/ABIH FHIILIMU-TEOPUSIIBIK KIHE TIKipuOesik Maceenepi

3epTTeyaiH MaKcaThl — aJlaM KYKBIKTapbIHBIH €H MaHBI3Ibl )KEKE MYJIKTIK eMec KYKBIKTapbIHbIH IIIHIET] ap-
HaMBIC TEH Kamip-KacHeTKe Kapchl KYKBIK OY3yNIBUIBIKTApIBIH OPHIH aly ceOel-cajjapiapblH aHBIKTay,
OJIAPJIBIH TEOPHSIIBIK FHUIBIMU-9ICHAMAIIBIK MOCENeNepiH ally, alblH aly >KOJJapbl MeH TacUIiepiH
KepceTy, MyHIai KYKbIK OY3YIIBUIBIK OpBIH ajFaH JKar[gaiifia THIMII JKOHE IYphIC PEeTTeNy >KOJIapbH
aHplkray. JKama jxa0y OKIMIIUIIK KYKBIK CalachblHAA j>KaHAa KYKBIKTHIK HOpMa OOJFaHABIKTAH aJaM MEH
a3aMaTTHIH ap-HaMBICKI MEH Kalip-KacHeTiHe KapChl JKOHE OCBIFaH YKCac KYKBIK OY3yNIBUIBIKTApIBIH MOHI
JKOHE TaOMFaThl, KYKBIK KOPFay KYHECIHAEr1 peTTeNry TeTIKTepi; ONapAblH ajibIH aly >KOJAAphl; ap-HaMbIC
MeH KaZip-KacHeTKe KaTBhICTh HOPMATUBTIK-KYKBIKTBIK AKTUIEPl XalbIKapaJblK CTaHAApTTapFa YHIecTipyai
FBUIBIMH TYPFBIIaH 3€PTTEY KaKET. ABTOP TaHBIMHBIH JKaJIIIbl FHUIBIMHU KOHE apHaibl oJlicTepiH KOJJaHFaH
(HOPMAaTHBTIK, CaJbICTHIPMAJIbI-KYKBIKTBIK, TEOPUSUIBIK TAIAY JKOHE KEHEUTY, JKYHEIIK %oHe (QyHKIMOHAIIBI
Tociingep). Kosl JkeTki3inreH HoTIXKenep — Makajlaga ap-HaMBIC IIeH Kafip-KacHeTKe Kapchl KYKBIK
Oy3yIIBUIBIKTBIH Oipi kana jka0y WHCTHTYTHI SKIMIIUIIK KYKBIKTHIK CajachlHIa alfall PeT KapacTHIPBUIIbL.
Makanana aBTOp OyKapasblK aKmapaT Kypalapbl MEH OKIMIIUIIK KYKBIK OY3yIIBUIBIK 3aHHaAMajlapblHa
TOJIBIKTBIPYJIAP €HTi3y, JKaJIbl XaJbIKKa apHAJIFaH JJIEYMETTIK-KYKBIKTHIK OJENTIK, ap-HaMbIC KOJAEKCIiH
KaObUIayIbl  KapacThIpFaH. AKIapaTThIK TEXHOJOTHMSUIAD MEH JIeMOKPATHSUIBIK KaThIHACTAPAbIH, OHBIH
imiHAe ce3 OOCTaHIBIFBIHBIH JaMBIFaH 3aMaHBIHAA ap-HaMbIC IEH Kaip-KacHeTTi, iCKepiik Oexen MeH
aOBIPOUIBI, Ul aTaKThl KOPFAYIBIH YaKbIT OTKEH CalblH KOFaMAa ©3eKTiTri apTein Kenemi. OHBI FRUIBIMH
TYPFBIJIaH 3ePTTEY JKOHE HAKThl KYKBIKTBIK PETTEY TYpajbl YChIHBICTap Oepy apKbUIbI XKETLIAipyre 601aIbl.

Kinm ce30ep: ap-HaMEBIC, Kaip-KacueT, OYKapaJIbIK aKmapar Kypajgapbl, IeMOKpaTHs, aKIapar, skaia xaoy,
KOpJIay, OKIMIIITIK KYKBIK OY3yIIBUIBIK, CO3 OOCTaH/IBIFbI, MOPAJIBIBIK [IBIFBIH.

Kipicne

Kazipri ke3me emipiiH oneyMeTTIK camachl MEH XalblKapallblK OpTala KETEKIli OphIH aly TeK
MaTepHaIbIK KYHBUILIKTAPMEH FaHa eMEeC, MOPANIbBIK-TICHXOJIOTHSUIBIK, PYXaHU-MOJICHH, COHBIMEH KaTap,
aJlaM KYKBIKTapbl MEH OOCTaHJBIKTaphIH YCTEM €Ty, KOFaMABIK XKyHelle KYKBIKTBIK, JIEMOKpPATHSUTBIK
MeMJIEKET KypyIsl KaMTaMachl3 eTe aixy KaOileTiMeH Je aHbIKTanaTelH Ooinmbl. KazakcTanma skeke kKoHe
3aHIbl TYJIFAJIapiblH ap-HaMbIC TIEH KaJip-KacUeTTepi, iCKepiik Oeaenaepi KYKBIKTHIK TYPFBIJIAH KaKCh
KOpFallFaH, ajJaM KYKBIKTapblH KOpray OOMbIHIIA XabIKapallblK TajanTapra jkayar Oepelli Jen aiTyra
Oonasel, Oipak Ta KOFaMHBIH ©3repyi MEH JaMyblHa COWKEC aTalfaH MHCTUTYTTHI FBUIBIMU TYPFBIIAH YHEMI
3epTTelL, KEeTUIIPIN OTHIPY KepeK. AaM KYKbIFbI, OHBIH IIIiHZE KeKe MYJIKTIK eMeC KYKBIKTapblH KOpFay
MEH CaKTay KoFamJia opKallaHaa e3eKTi maceie Oomnbin Kamajpl. «[likip OOCTaHIBIFBI KOHE ONap/bl anTy,
Oinnipy OOCTaHIBIFBI JKEKE TYJIFaHBIH JKaH-KAKTHI JTAMYBIHBIH @XbIpaMac MIApTTapbl OOJBIN TaOBLIAIIbI.
Onap ke3 KelreH KoraM YIIiH 0acTel MoHTe ne. Onap Ke3 KelreH epKiH jKOHE AEMOKPATHSUIBIK KOFaMHBIH
HETI31H Kalaylibl JIeMeHTTep 00JbI Tadbutaab [1].

JKeke TysFaHbIH ap-HaMbICBI MEH KaJlip-KacHeTiH, ICKepJik Oenenmi MeH aObIpOibIH 3aHHAMAJIBIK
TYPFBIIAH THIMII Kopray Maceneci KazakcTaHHBIH 3aHHaMacblHAa [IET MEMJICKETTEpIiH 3aHHaMallapbIMEH
CAIIBICTBIPFAHJIA OJli JIe JKac, TeK TOYENCI3/iK allFaHHAaH KeWiH FaHa Ka3aKCTaHIBIK FalbIMIAPIBIH TEpPEeH
3epTTey OOBEKTICIHE aliHayFaH TakpIpbinTapAbiH Oipi. IlleT enaepziH, OHBIH IIIIHIEC aFbUIIIBIH-CAKCOHIBIK
KYKBIKTBIK JKYHE eJJiepiHAe MaTepHalblK €MeC WTUTIKTEepIi KYKBIKTBIK KOpFayFa apHalfaH KenTereH
HOPMATHUBTIK aKTiEpAiH Kyheci skoFapel JaMblrad. Kazak XajlkplHOa ap-HAMBIC TIEH KaJip-KacHeT epeKiie
KYHJIBUIBIK peTiHAe caHajdraH. ATa-0abamapbiMbl3 «MallbiM KaHBIMHBIH CaJIaKachl, JKaHBIM apbIMHBIH
caJlarachl» JIeTl ap-HAMBICBIH YKaHBIHAH JKOFaphl KOWBIT, YATTHIH €JIIMHEH JIe KYIITI eKeHIITiH, SSFHU «YSITTaH
XKepre Kipin KeTe ka3naabiM» aeiTin OonraH. Ockl xkeple «Ap xazacsl — 0ap >ka3ajaH aybIp Ka3a» JereH
MyxTap Oye3oB neH «[laiiia oiinama — ap oia» aered yisl Abait KyHaHOaeBThIH Ja CO3MEPiH aliTa KeTyre
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Ap-HaMmbIC NeH Kadip-kacueTke...

6omnazpl. IIpodeccop P.T. Hypraes «...aqaMHBIH YATHI ’KaHHBIH €Hyi MEH TIpIILIIK €Tyl YIIiH KaHxai aa Oip
rubamarxaHa, KaHmai ga Oip KOJIAaWIBI opTa Jenm OoJpKaM jkacacak, KaTe OonmMaimnl. SIFHM, yKaH KOJaiibl
TIPIIUTIK eTyiHe aJlaMMeH JXaF[ail jkacajfaH — YT eI aTajaTblH Kepie Maina 0omaap», — JAem ap-YATHI
’KOFaphbl aJlaMHBIH YKaHBbI JIa Ta3a JICTCH MarblHaFa okenesi [2].

bupit Kazakcran Peciyonukaceraery Toyencizzairine 30 bt Tonbmn oTeip. Ockl Oip mIMpeK FachIpaaH
acTaM YakpIT iIIiHJE eNiMi3 XaJblKapalblK apeHaga 3KOHOMHKAIBIK OerceHmi, OeiOITIINK eH KemiciMal,
TATYNBIKTBl OWiK YCTaWTBIH MeMJIeKeT peTiHne TaHbulgel. Tysrbimn  llpesupentimis — Enbacel
H.O. HazapbaeB men kasipri memieker Oacmbichl K.-JK. TokaeB xenrtereH casicH-KYKBIKTBIK, 9JICyMETTiK-
9KOHOMUKAJIBIK, ’KOHE pyXaHU-MOJEHH canaiapaa 0aTeul pedopManap oTKi3im Kene xateip. O eH ajlabIMeH
MEMJIEKETTIH TYPAaKTBUIBIFBI MEH KAayiNCI3Ziri, XaJbIKTBIH OJEYMETTIK J>Karlaiibl MEH IeMOKpPATHSIIBIK
KYHJBUIBIKTapbl YCTEM €Ty YILiH >KacajbIl KaTbIp.

JleMOKpaTHsITBIK, KYKBIKTBIK MEMIICKET OpHATAa Cally OHal eMec, OFaH KOITereH JKbULIap MEH JTYPBIC
OOoJDKaHFaH CasCHU-KYKBIKTHIK pedopManap KaKeT oHe €H O0acTBICHI COHBI TYCIHII, KOJNIAWTBIH OYPBIHFHI
OKIMIIIITIK-OMIPIIIJIIIK KYHeleH KaliFaH XalblK CaHACBIH, MEHTAIMTETIH (IiTiH) e3repTy KepeK, apbuITy
Kepek. O3 ajjupiHa KeKe MeMJIeKeT OOJiFajbl Oepi Ochbl OarbITTa HETi3iHEeH Oipiiama >KyMbICTap >Kacaybl.
Kazipri ke3ge Onimik Tek MeMIeKeTTiH aObIpoiibl MEH 63 OacTaphIHBIH KaMBIH FaHa €Mec, a3aMaTTapbIHBIH
KYKBIKTapbl MeH OOCTaHABIKTApbIH Ja cakTayra, Koprayra OeT Oypnabl. COHFBI JKbULAAPHI JEMOKpATHsIFa
HaAKTBHl KaJaMaap >Kacajblll, agaM KYKbIKTapblHA KaTHICTHI KONTEreH jKaHa 3aH HOpMalapbl KaObUIIAaHBIIL,
Oipmiama KomeKkcTep MEH HOPMATHBTIK KYKBIKTBIK aKTiIepre e3repicTep MEH TOJBIKTHIpYJap EHTi3UTin
KAHAPTHUIBI.

JKana xa0y Koramza *ui Ke3JeCeTiH KYKBIK OY3YIIbUIBIKTAPAbIH Oipi, TINTI KYH CaiiblH ajgaMIapIbiH
ap-HaMBICHI MEH KaJlip-KaCHEeTiHEe THETIH OpEeKEeTTEP OPBIH AJIBII KAaTaabl, OHBI KeHOip azaMaTtTap enemel Kos
caiFaHbIMeH, KelOipeynep 03 KYKBIKTaphIH KOPFay YIIH apbI3IaHbIl kaTaabl. JKana sxaly JereH aJaMHBIH
ap-HaMbIChIHA, KaJip—KacHETiHe, ce3iMi MEH 3MOIUACHhIHA, a0BIPOWbI MeH OejeliHe, TINTI OHBIH OMipiHIH
apbl Kapail Kanaii sxanracaThlHbIHA 12 ocep eTeli. JKana >kaObuTFaH ajaM AerpeccHsiFa, CTpecke TYCIM, eMipi
MyJiae Oackarra OarbITKa OYPBIIBII, TYHFUBIKKA KETIN KATyhl MYMKIH.

JKana »xaOyaplH ceOenTepi MEH CalJiapblH capajay MaHbBI3[bpl. Ocipece Kasipri jkactap SFHH,
MICUXOJIOTHSUIBIK 9JICi3 a3amaTTap apachlHAa >KaObUFaH jKajara IIbIIAil amMail, e37epiHe KOJ CallblIl,
CYMIIMJIKE VIIIbIpan jkataTbiHaap Oap. YKoHe e jkana jxkaObUTFaHbl YIIH KEK amy MakCcaThIH/a JEHCAYTbIKKA
aybIp 3USH KENTipy MEH ajlaM eIliMiHEe OKEIIIT COKTHIPAThIH OKHUFaNapFa anbin kKeieni. JKana xaby opekeTiH
KBUIMBIC TYPIHEH aJbIll TacTall, SKIMIITIK KYKBIK OY3yIIbIIBIKKA aTKbI3y IYphIC, OipaK Ta, OHBIH TEK
azamarTap apachlH/a FaHa eMec, )KaJIbl MEMJICKETKE, KOFAaMFa THUTi3ep 3USHBI Ja 0ap eKEeHIH YMBITIAYbIMbI3
Kepek.

Korampia, xaia xa0y MEH KOMIIUTIK ajibIHAa Kopiay, MacKapajiay JereH KYKbIK Oy3yIIbIIBIKTBIH Oap
EKEHJIIT1H, OHBIH aJiaM KYKBIKTapbl MEH 3aHJIbl MYJICIEPIH KypMeTTeyJe, co3 OOCTaHAbIFbIHIA, OYKapabIK
aKIapar KypaJlJapbIHbIH €pKiH, TOYeNCi3 )KYMBIC icTeyiHae, eTiMi3IiH AeMOKPATUSIIBIK JaMybIHIa MOHI MEH
©3eKTLTIri 0ap TakpIPHINT €KEHITIH €IIKIM JKOKKa MIbIFapa anMaipl. JKoHe 1e OHBIH eTe Kypieli, Kell
KBIPJIBI, HA3IK, OMIpJe QNEyMETTIK, MCUXOJOTHSIIBIK, KYKBIKTHIK T.0. TYPFBICBIHAH KapacThIPBUIYBI Kepek
TYCiHIK OOJIBINT TaOBLTA B

Mamepuanoap sicane a0icmep

Makaansl jka3y OapbIChIH/IA TIMI3IIH ap-HaMbIC TIeH KaJip-KacueTKe, iICKepJIiKk Oeenre Kapehl KYKbIK
OY3YIIBUIBIKTAp bl PETTEHTIH HOPMATHBTIK KYKBIK aKTiiepl manaananbuiabl, oHbIH imriHae KP KbuiMbICTBIK
kozekci, KP AzamatThikK konekci, KP OkimMIIimik KyKbIK OY3yIIbUIBIK Typaiisl kogekci, KP Koncturynuscsl,
KP Bykapaiblk akmapatr Kypaigapbl Typajibl 3aH T.0. 0ap. MeMJEKeTTIK KYKBIKTBHIK KyHeiaepl JaMblraH
enjgep Mmyuie OonraH, coHpai-ak Kasakcran PecnyOnukachl ga myie O0bIll TaObUIATBIH XallbIKapasibIK
yHBIMAAp MEH OJapAblH XalbIKapalblK HOpMaiapbl Jla KOJJAHbUIABI, aTan aWTkanna 1946 KbUibl
14 xentokcanna bYY bac AccamOuesiceiHbIH OipiHII ceccusichlHaa «AKnapaT OOCTaHIBIFbI Typajibl CYpaK
OoiibiHma  Xamnblkapanblk KoH(epeHIUsiHBI  makpipy» Typanel 59 (I) pesomonmsicel, Kazakcran
Pecnybnukacer 2006 sxpuisl 24 coyipne partudukanusiiaran BYY 1966 xbutFel 16 KenTOKCaHAAFBI
«A3aMaTTBIK JKOHE CasCU KYKBIKTAp Typaslbl» XalbIKapalblK MakTici, «AJaM KYKBIKTaphl Typaisl» 1948
xbuibl 10 sxenrokcangaa BYY yminmi ceccusiceinga 217 A (1) pesomonusaMen kaObuiganran Jlekmaparus
1.0. Oap.

CoHBIMEH KaTap, OChl Maceje OOMBIHIIA FBUIBIMU-3EPTTEY JKYMBICTApBIH JKYPri3re€H 3aHrep,
oJIeyMeTTaHyIIbl, KOFAMTaHYIIIbI FATBIMIAPBIH OM-TIIKipIepi MEH KO3KapacTapbl HETi3re albIH/IbI.
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C.B. Kewepbaes

JKyMBICTBI 5ka3y OapbhIChIHIA aHHOTAIUAAA KOPCETUITCHICH TaHBIMHBIH KAJITbl FEUTBIMH KOHE apHAWBI
omictepi (HOPMATHBTIK, CABICTHIPMAJBI-KYKBIKTHIK, TEOPISUIBIK Talfay *XoHE KOPBITBIHIBLIAY, KYHENiK
XKoHe (YHKIIMOHANIB YCTAaHBIMIAp) KOJAAaHBUIABL. Makajama KOpCEeTUITeH MaKCaT-MiHJETTepPre JKETy
JKOJIBIH/IA MAaTEPHATUCTIK TUANCKTHKA 3aHIapbIHA KOHE CAHATTApbIHA, JYHUCTAHBIMIIBIK TCOPHUSHBIH, dcipece
QIEYMETTIK KYOBUIBICTapAbl 3€PTTEYAIH HETI3rl TYKBIPBIMIApbIHA, COHIAN-aK KYKBIKTHIK KYOBLIBICTap/IbI
3epTTEYAIH 9IiCTEMEIIK LTiMiHe cyiieHreH. 3epTTey nporecinae GopMallbIbl JIOTUKAHBIH epekerepi, Tanaay
MEH JKMHAKTay, CaJIbICTHIPMANIbl KYKBIKTHIK JKOHE CTATUCTHKAIBIK, HAKTHUIBI-QJICYMETTIK JJliCTEMENep
naiaanaHbUIIbL.

Homuocenep

FreuomeiMu Makanazma OepinreH YCBHIHBICTAp, TYKBIPHIMIAD MEH KOPBHITHIHIBUIAP OoNanrakTa KOJFa
aJIbIHCA, ap-HaMBIC TEH Kalip-KacHeTKe KapChl OKIMIIUIIK KYKBIK Oy3yIIBUIBIKTAPIBIH a3ar0blHa allbIll Keyi
MyMKiH. JKanmbr ap-HampIC TeH KaJip-KacWeT ajaM KYKBIKTAPBIHBIH MaTepHANIBIK €MeC €H MAaHbBI3IbI
TYpJIepiHiH Oipi OOJIFaHBIMEH JKOFaphIIa aTal KeTKeHIeH 013/1iH Ka3aKCTaHABIK FRUTBIMIA JKaH-KaKThI, TOJIBIK
3epTTENin OiTmereH TakpIpbINTapAblH Oipi. COHABIKTaH Ja KeOiHece HIeT eJICPAiH FalbIMIapbl MeH
XaNbIKapaJblK YHBIMIApABIH HOPMATHBTIK aKTiJiepiHe cinTemenep skacanblHABL. JKeke TyiFamapIblH ap-
HaMBICTAphl MEH KaJlip-KacHeTTepiHe KOJ CYFAThIH OKIMIIIIIK KYKBIK OY3YIIBUIBIKTapFa KaThICTHI XKacallFaH
3epTTeY/iH TEOPHUSUIBIK KOPBITHIHIBIIAPBIH, YCHIHBICTAPBHIH OONAIIaKTa MAarkCTPIiK, JHOKTOPJBIK FHUIBIMH-
3epTTEY JKYMBICHIH XoHe OLTiM Oepy mpoliecinae nakaananyra 6oaabl. Byl )KYMBICTBIH TCOPUSIIBIK MaHbI3bI
azaM KYKBIKTapBIH KOpPFay MEH KaMmMTaMachl3 eTyre OarbITTallFaH TEOPUSUIBIK — TYIXKBIPHIMAAPIBI
TONBIKTRIPYMEH KOpiHIC Tabambl. OPTYPIi OKYIBIKTap, OKy Kypaugapbl, MOHOTpadwsiap MEH FBUIBIMU
MakajiaJiap/ibl Jka3yJa KoJiaHyFa Oonaabl. AJT TOXIpUOEiK MaHBI3IbUIBIFBIHA KeJep 00JICaK, MEMJICKETTIK
OpraHJapIbslH KbI3METiHIE, KYKBIK KOpFay OpTaHIapbIHBIH KbI3METIHIE, COT OpraHAapPBIHBIH KhI3METIHIIE
Kaua )xal0y KYKBIK OY3yIIBUTBIKTAPBIH KYKBIKTBHIK KOpFay/qa THIM/II KOJAaHyFa 00Ia bl JeT eCenTeMis.

Ke3 kenren memiekerTe jkaya >kaly YIIIH ayblp KbUIMBICTBIK >KayallKepIIUTIKTIH OPBIH allybl YKOHE
OHBIH ToXipuOene KOJJIaHBUTYbI €63 OOCTaHIBIFBIHBIH JCHIEHiH Oaranay YIIiH ©31HIIK eJIIIeM PETiHJe
TaHBLIBIN Keneni. JKoHe 1e o3 MmiKipi MeH OWBIH epKiH JKeTKi3y, aKmapaTTap sl el KeIeprici3 aiy MeH Tapary
Kazakcran Pecmybnmkacet 2006 sxputel 24 coyipae patudukanusiiaran BY ¥Y-HbiH 1966 KbUIFBI
16 xenTokcaHna «A3aMaTTBIK XOHE Casich KYKBIKTap TypajibD» XalbIKapallblK MaKTICIMEH KOpFajFaH JKoHE
e ochl makTiHiH 19-0a0bIH TycCiHAIpe OTHIPHIN, >Xama >kaly YImiH 0ac OOCTaHIBIFBIHAH alBIpyFa >KOI
Oepinmeymrimik Typaisl BYY Aam KyKbIKTaphl )KOHIHIETi KOMHUTETI eckepTkeH [3].

KP TIlpesunenti K.-)K.K. TokaeBThiH ycbiHbICBIMEH 2014 >xpurrbl 5 mrgemeri Ne235-V  KP3
«Kazakcran PecnyOnukachiHbIH, OKIMIIUTIK KYKBIK OY3yIIbUTBIK TypansDy Komekcinig 73-3-0a0w1 «XKama
xaby» 0a0bIMEeH TONBIKTHIPHUIABL. OCHl KOJIeKC OOHMBIHINA «Kaja kaby — Oacka agaMHBIH aOBIPOMBI MEH
KaJlip-KacHeTiHe HYKCaH KeNTIpeTiH HeMece OHBIH OeJlelliH TYCIpEeTiH KopiHey kKallFaH MAJIMETTep TapaTy»
[4] Oousbin TaObLIaABI. ATanFaH e3repicTep MeH TONBIKThIpynap 2020 xbuirbl 10 mriyigeneH Gacram 3aHIbI
KymriHe eHnmi. by e3repic Ka3akCTaHIBIK KoraMja KeOiHece >KarbIMIBl KaFbIHAaH CHITATTaTyna. ocipece
OyKapaslbIK aKmapar KypalJapblHBIH OKUIIepi, *YpHAIUCTEp TapallblHaH Kojijnay Taldyna. Koramra sxoHe
MEMIIEKETKE aca KayilTi 3UsH TYFhI30ANTHIH TEK JKEKe JKOHE 3aH[bl TYJIFajap apachlHJa FaHa TYbIHAaHTHIH
OyJ1 KYKBIKTBIK KAaThIHAC YILIiH KbUIMBICTBIK JKayalKEpIUiUTIKTIH TybIHAAMaHThIHBI KyaHTyzna. OCbl OpBIH
anraH esrepic Kaszakcranma cei0aiiiac KEMKOPJIBIKTBIH ajJIbIH allyFa Ja CEeMTIriH TUTI3yl MYMKiH Ien
oinaiimbi3. Ce0eOi, OypbIH, SFHU KbIIMBICTBIK OPEKET PETiHJE ChIOaiyiac KEMKOPJBIKKA KATBICTBIIBIFBI
Typallbl aKmapaTTap/bl TapaTKaHbl YIIIH KYPHAIUCTEPAl KbUIMBICTBIK JKayalKEpUIUTIKKE TapTy MYMKIHIIT
eTe 30p Oonzpl, kebiHece Jaya3bIMIbl TYJIFajlap OCHl OamnThl MailalaHbI >KypHAJIHCTEPAl COTKa cyHpen
JKaTaTeIH. AJl €HJIl KypHAIHCTep OOJICBIH HEMECe a3aMaTThIK KOFAMHBIH O€JNICEHIl TYIFalaphl OOJICHIH
@3JIepiHe MoIliM OOJIFaH KEMKOPJIBIKKA KATBICHI Oap TYIFauap Typalbl €pKiH aKmaparrap Tapara anajpl.
Bipak Ta, oKiMIIiJIiK jKayanKepIIiliKKe TapThUIBII KeTy KayIli ami e 6ap. Ce0edi oKiMIIIIK XKayanKepIiziK
azamartapplH Oeii-Oepexer Oacka TYJIFaHBIH CBHIPTBIHAH OTIPIK »Kaja JKayblll, KaJiFaH akmapar TapaTa
Oepmeyi YIIIiH Kepek.

Con cusktel, Keipreizctanma 2011 sxputel 11 minmene KP KeummbicThik kopekciHe Ne89 3aHpiMen
e3repicTep MEH TOJBIKTHIpyJap eHrizimin, 127-6am «OKama >xaly» KywiiH jkoitran OonateiH. An 128-06an
«Kopnay» Keipreiz Pecrybnmukacel JXKoraprbl COTHIHBIH KOHCTUTYHHSUTBIK TajmaTachlHBIH 2013 KBIIFEI
6 kapamanarel Ne 8-P memimimen kymriH sxoiapl. Kpiprbiz PecryOnukaceiabiH Kazipri 2019 sKbUTFEI
1 xaHTapiaH OacTar KylliHe eHreH jkaHa KpUIMBICTBIK KOJIEKCiHIe OyJ1 eKi Oal Ta aJIbIHBIN TacTaiFaH [S).
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AKMapaTThIK TEXHOJOTHSIAP MEH TEXHUKAIAP/BbIH JaMbIFaH 3aMaHBIHAA OChI CaJaHbl JKaH-KAKTHI
3epTTeyIi, TOJBIK OUTyIIi MaMaHAApAbIH KaKeTTimri ecim kemexdi. YKeke >koHe 3aHABI TYJIFajIapAblH ap-
HaMBICHl MEH KaJlip-KaCHETIH IYPHIC KOPFAy MEH caKTay KYKbIK KOpPFay OpTaHIapbIHbIH Caalibl )KOHE THIMIII
KbI3METiHE Tikened KaTbicThl. COHFBI JKBULAAPBl €71  a3aMaTTapbIHBIH KYKBIKTHIK MOJCHHETI MeEH
CayaTThUIBIFBIHBIH apTybIHAH OOJIYBl KEpeK, COT OpraHaphl MEH TOJMIIMS OpraHapblHa 63 ap-HaMbICTaphl
MeH KaJip-KacueTTepiH, icKkepIrik Oenenaepi MeH aObIpoibIH KOpFay MaKCaTBhIHAA, ’KaJla )KaObIUTFaHbIH alTHIIT
IaFBIMAAHYIIBUIAPABIH, ~ caHbl  keOedinm keme katelp. Ownbl  Kasakcran  PecmyOmukacer  bac
[IpoxyparypacbiablH KYKBIKTBIK CTaTHCTHKA >KOHE apHaibl ecemKke aly >KOHIHIAeTri KOMHTETIHIH pecMHu
calThIHaH Kepyre Oonasl [6].

1946 xwuier 14 xentokcanma b¥YY bac AccamOneschl e3iHiH OipiHIINI cecCHACHIHIA «AKmapar
OOCTaHABIFBI Typanbl cypak OoiibiHma XamnblKapadblk KOH(epeHUusHbl makelpy» Typansl 59 ()
PE30TIONUSACHH KaObUTIaApl, OHMa «AKMapaT OOCTaHIBIFBI — aJaMHBIH HETI3rl KYKBIFBI KoHE bipikkeH
¥Yarrap YWeIMBI €31 KOprayra apHaraH OOCTaHIBIKTApABIH OapiiblK TYpJAEpiHIH KpHUTEpHidl OOIBIT
TaOBUIAABD KOHE JIE «aKmapaT OOCTaHABIFBl OHBIH aPTHIKIIBUIBIKTAPBIH MalilalaHaThIHAApFa CO3Ci3 olapabl
Tepic madgamaHOayabl Kajay MEH KOJJIaHyJIbl Talall €Telli; OHBIH HETi3Ti KaFuIachl MIBIHAWBI (akTiiepi
aHBIKTAyFa YMTBUTY JKOHE aKmapaTTap/bl TApaTyJarbl apaM HUETCI3 MOPAIBABIK MIHAET OOJBIT TaObIIa b},
— JIeTI JKapusuIanFaH [7].

biznin Kazakcran PecnyOiukachkl agaM KYKBIKTapbl MEH OOCTaHIBIKTaphIHA KAaTBICTHI KOINTEICH
XaJBIKAPAJIbIK YIBIMIAD MEH KYKBIKTBIK HOpMaJapra KochUIFaH. bipak Ta, con yibIMaap MEH HOpMallap/IbIiH
KaFuJaJIapblH KaTaH YCTaHa OCpMEWTIH CHSIKTBl. ©3 KYKBIFBI MBIKTAll CaKTaJMaraH, oJeyMETTiK-
SKOHOMHMKAJIBIK JKaFJaibl KOpFajMaraH >KOHE ©3iH-031 KOpCeTill, JaMbITa ajMaraH eJICH a3aMaTTap.blH
KON KeTy ypaici 6eneH ananbl. MyH/ail sxarnait Ka3ip 0i3/1e OpBIH allbIIl Ta JKaTHIP.

WHTepHeT kemiciHae *oHe OyKapanblK aKmapaT KypalJapblHAa Tapalibill )KATaThIH aKmapaTTap MEH
MOJIIMETTEP/IIH pac HeMece KallFaH SKCHJITIH aKplpaTa alMall KaJaThlH jKarmaiiap skui keznecyae. Ocbl
perre BAK KypanmapbelHbIH pPEIAKIUACHI MEH KYPHAIUCTEpPI HETI3CI3, JQJEINCi3, 9Jli aHBIKTaJIMaraH,
NIBIHBIKKA JKAHACTIAWTBIH, COT YKIMIMEH HAKThUIAHOAFaH, jkana >kKa0daThlH aKmapaTTaplbl TapaTyaarbl
©3JIepiHiH >KayalKepIIUIiriH YMBITBII KeTin jkaTanel. Kazipri keszge Oykapalblk akmnapaT Kypajaapebl,
QJICYMETTIK JKEJIiIep, OHBIH 1IIIHE TOYEJICI3 Ta3eT KypHaJIJap MEH TejleapHa cajlachl )KypHAJIMCTEP MEH Oac
penakTopiapra Tamnchlpbic OOWBIHIIA KEKe HeMece 3aHIa TYJIFanapibl Kapajay, Mackapaiay, >KaMaH aThlH
HIBIFAPY, asKTaH Iy, ap-HAMBICHI MEH a0BIPOMBIH TOMEH/ICTY OOMBIHINA OpeKETTEepre 0ApPaThIHBI KACKIPHIH
emec. MyHBIH ilIiHAE ChIOaiiac XeMKOPJIBIK, afall eMec 0JCEKeNeCTIK, Kope ajiMay MEH KbI3raHy celern
00Jybl MYMKiH. OTIpiK, MBIHABIKKA JXaHACTIANTBIH aKmaparTapibl JKapUsJiall, ra3eT MeH KYPHAJbIH,
TeJleapHaHbIH PEHTHHTICI YIIiH, CAaThUIBIM CaHBIH KOOCWUTY YIIiH, KOFaMJa PEe30HAHC TYFBI3Y YIIiH, ©37epiH
KapHaMmaiay YIIiH ’Ka3aTelHAap 0ap. A Oyl XanblK apacklHAa TOJNKYJap MEH HETi3Ci3 Iy IIbIFapyFa ajbli
kenemi. Kasakcran PecnyOnukacel KouctutyiusiceinbiH —20-0a0biHna  «Ce3 O€H  IIbIFApMaIIbLIBIK
epkinairine kemingik Oepineni. Llen3ypara THIABIM canbIiHAabl. OPKIMHIH 3aH JKY3iHAE THIMBIM calbIHOaFraH
Ke3 KeITeH TACIIMEH epKiH aKmapaT ajyFa »oHe TapaTyra KYKbIFbl Oap» [8] meminreH. bipak Ta, «MeHiH
celiyieyre KYKBbIFBIM Oap» Jien OWbIHA KEJreH ce3/i aiita Oepyre ne Oonmaiiael. Kelibip xarmaiinapia
KYPHAITHUCTEPIIH JKapUslaFaH akmapaTTapbl MEMIICKETTIK OpraHIapiblH MOIIMETTepIMEH Colkec KenMei
karaapl. ByJ Typajapl MEMJIEKEeTTIK OWJIIK OpraHjapel Ja KoFamja KaHjaail ja Oip KbIIMBICTBIK KYKBIK
Oy3yIIBUIBIK OKWFajap OPbIH aJFaHla OFaH KATBICTBI TEK PECMH MANIMETTEepre FaHa CEHyTe IaKbIPBIIT
xaranpl. «Kazakcrtan PecnyOnukaceiHblH —bBykapanblk akmapart Kypangapsl TypainbsDy 1999 sKpurrbl
3 mringeneri Ne 451-1 3anbiHBIH 2 1-0a0bIHBIH 2-TapMaFblHA COMKEC KYPHAINCTIH IIBIHIBIKKA Cail KeIMEeUTiH
aKmapaTTap/asl JKapusiamay Mingeti kepcerinren [9]. Mymmaii skarmadiga Tek coi Oip aKmapaTThl jKasFaH
KYPHAIHCT aBTOP/Ibl FaHA €MeC, TAIChIPBIC OepyIIiHi Jie XKayanKepIIiTiKKe TapTKaH aypbic. JKammsr Oipeyre
kaya xaly MEeH KopJiay opeKeTi MIHJETTI TypAe 3aHMEH jKazaJlaHyhl THIC, OJl TYJIFaHbIH HEMECe aJIaMHBIH
3aHMEH KOPFaJIaThIH MYJIKTIK eMec OOBEKTici Ooibin TaObUIATBIH ap-HAMBICBIHA, Kalip-KacHeTi MeH
aObIpOIibIHA 3USTH KEJITIPIl TYPFaH dpEKeT.

Tanxvinay

KP ITapnamenti CeHatbiHblH fgemyTatsl b. JKyMaryJ1oBTBIH OCBI aFbIMIaFbl XKBUIIBIH HaypbI3 aiibIHIa
[MapnamMeHT KaOBIpFachlHAa YCBIHFAH «EiMIi3JIeri OapiblK OJIEYMETTIK JKeNiJIep/i PeTTeHTIH apHaibl 3aH
Ka)XeT» JIeTeH YCBIHBICHIH Koyayra 6onanel. OHbIH aiiTybHIIA: «byIl, ce3 60CTaHABIFBIH IIEKTEY YIIIiH eMec,
QJIEYMETTIK KeJli JKYMeciH 3aHHaMajblK TYPFBIAAH peTTey YIIiH JKOHE ONapAblH 3aH aJlbIHIAFbI
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C.B. Kewepbaes

KayalnKepIIiliriH KeTepy YWIH Kaxer». Camachl3 3arrapra »XapHama >KacalThlH Ja, TEPPOPH3M MEH
AKCTPEMH3MIE YTIiTTEIl MIaKBIPATHIH J]a OKBIPMAaHBI KOl 9JIEyMETTIK JKelIepAeH Kayil TOHyl MYMKiH.

Kanmer, xana xalby macerneci kenTeH Oepl Ka3aKCTaHABIK KOFaMAa KbI3y TAJIKBUIAHBIN KeJie KaTKaH
©3CKT1 TaKbIPBINTApAbIH Oipi. XalblKapalblK KYKBIKTaFbl jkaja >kaly nayiapsl Typajibl, jkana aOygsl
KPUMMHAJICBI3IAHABIPYABIH AJFBIIAPTTAPhl MEH OFaH KaTBICTHI KYKBIKTBIK CTaTHCTHKAIap >XOHE [e
Kazakcran mMeH meT enaepzid kaja jkaldy Typaibl TYCIHIKTEpiHIH apachbHIAFbl HETi3T1 epeKIIeTiKTep MEeH
ABIPMAIIBUIBIKTAPEl TYpANIbl €MIMI3AIH 9pPTYpil YHBIMAAPEI MEH OPTANbIKTAPBIMEH 3epTTEyJiep KYPri3iim
keneni. ConapaplH Oipi «Omin ce3» koHe «KYKBIKTBIK casicaTThl 3€pTT€y OPTAIBIFBD KOFAMJBIK
Kopyapeiael  3eprreyiaepi  [10]. Ap-Hambic meH Kamip-kacuer, ickepiik Oemenm Tek Kasakcrau
Pecmry0nukachIHBIH FaHa eMec OYKUT TyHHE KY31HET1 elIepaiH afaM KYKBIKTapbIHBIH IIIiHACT] €H MaHbBI3IbI
KOprayFa alblHFaH oObekTinepain Oipi. Kpiprbi3 PecryOnukacelHaarbl ap-HaMbiC TEH Kadip-KacHeTTi,
ickepiik Oezemnzi Kopray OOMBIHIIIA COT aKTUIEPiHIH TaNJayblHa Ha3ap ayaapcak, MyHIal Jaymapabl COTKa
JEHIHTI ey TeTiKTepi KapajiMaraH, KeNTipiIreH MOpalbIblK 6TeMaKbIHBIH KOJIeMi HaKThl aHBIKTAIIMaFaH,
ce3 OocTaHIpIFBI MEH OacKa TYJIFaHBIH ap-HaMbBICHIHA THICY apachblHIAFbl aWbIPMAIIbUIBIK TOJBIK
aHBIKTAJIMaraH )KOHE Tarbl ja 0acka KeMILIUTIKTep ataiubil kepcerinren [11].

JKexe amamHBIH ap-HaMBICKI MEH Kafip-KacHeTiHe THiCy, )Kajla >ka0y MeH Kopjay Typallbl KYKBIK
Oy3yIIBUIBIKTap/ia 6T€ MaHBI3IbI ECKEPEe KETETIH JKaFaid, KiM OipiHII KYKbIK KOPFay jKOHE COT OpraHaapbiHa
apbI3 ’Ka3ca COHBIH KYKbIFbI KOpFaja OacTaiijpl. Bi3miH caHambI3/a KiM OIpIHIN apbI3aHbIl OpraHjapra
LIaFBIMAAHCA COHBIH KYKBIFBI OY3BUIBII TYp, O ajaM KoOIpJeHylll JereH caHa KaJbIITachlll KanraH. AJ
IIBIH MOHIHJIE ICTiH aK-KapachblH aHBIKTAWTHIH 0o0Jsica jXo0IpIeHYIIIHIH ©31HiH /e OCHI icTe KiHOCi, albIOBI
00uybl, XKaOBITFaH KaJaHBIH IIBIHIBIK OOJBIN MIBIFYBl MYMKIiH.

OKIMIIUTIK KYKBIK OY3YIIBUTBIK OOJBIN TaObUTaTHIH «XKamna xaly» 0aObIHBIH MOTiHIHIE OacKa aJaMHBIH
aOBIPONBI MEH KaJip-KacheTiHe HYKCaH KeNTIpeTiH HeMece OHBIH OelelNiH TYCipeTiH KepiHey »KajFaH
MOJIIMETTEp TapaTy JETeH CoisieM KeNTipuIreH. AKNapaTThiH TapaThbUTybl JIeTeH YFBIMABI Kajlail TyciHeMmis,
MBICANBI, €Ki aJaM CeMIieCim OTBIPBIN YUIHINI ajaM Typaiibl JKajfaH akKmapar airca, Oyl KYKBIK
OY3YIIBLIBIKKA KaTaabl Ma? OIfie ON KeH KeJeMe KOIIIUTiK OyKapa XaibIKka Tapaysl Kaxer me? Kanmma
ajJlaMFa Tapajica, KYKbIK OY3YIIIbUIBIK PETiHAC CaHAIaIbI?

KP OkimMmiiik KYKbIK Oy3yIIBUIBIK Typasibl Kofekcke «XKama ska0y» 6aObl XKaHaJaH eHTi3UITeHIIKTeH
OHBI OYPBIHFBI KBUIMBICTHIK OPEKET TYPFBICHIHAH €MeC, OKIMIIIIIK KYKBIK OY3YIIBUIBIK PETiHJIE FHUIBIMU
TYPFBIIaH KalTa 3epTTeyre JAEreH FalbIMIap apachblHIA KbI3BIFYMIBUIBIK TybIHAayAa. COHFBI XKbUIJapAarbl
MHTEPHETTIH TOJBIK KaMTBUIYbl MEH OHJAFbl QJICYMETTIK JKCIUIeP/AiH KeH TapalyblHa Opall TyFaH-TybICTap
MEH KOpIIIEep/IiH, piliTecTep MEH KhI3METIIIIIEP IiH apachklH/a Kana xaly ¢akrinepi kemimeit oTeip. by na
OChl KYKBIK OY3YIIBUIBIKTBIH ceOel-caqiapiiapblH aHbIKTayFa uTepMmenieyae. KpUIMBICTBIK KYKBIKTaH
OKIMIITITIK KYKBIKKA aybICKaHJIBIKTaH MICIILUTY1 THIC aHa KYKBIKTBIK CYpaKTap TYbIHJIAHIbI, COHBIH 0ipi, OCHI
Oar OOMBIHIIIA SKIMIIIIIK KYKBIKTHIH CyOBeKTici KiMaep 0omna/pl? OKIMIIUIIK KYKBIK OY3YIIBUIBIK Typalibl
KOZIeKC OOMBIHINIA TEK YKEKe TYJIFajap MEH Jiaya3bIMIbl TYJIFanapra FaHa )KayalKeplliiK Ke3JenreH, 0ipak
Ta, JKaja >ka0y/pl 3aHJIBI TYJIFA Ja XKYy3ere achlpybl MyMKiH Foil. IIpodeccop P.T. HypraeB e3iHiH Ke3ekTi
FBUIBIMA MakajachlHIa 3aHIbl TYJIFAJApJbIH TINTI KBUIMBICTBIK KayalKEpIILIiri Typajabl Macele
kapacteipanel. AKIL, Arrmums, @panmus xone Kpiprbi3 PecriyOnmkacel 3aHHaManapblHaH Y3iHAUIEP KeNnTipe
oteipsinl Kazakcran PecryOnukaceiHbIH KBUIMBICTBIK KOJEKCiHE ©3repicTep MEH TOJBIKTHIPYJAp €HIi3yai
ycbiHa bl [12].

KyYKBIKTBIK MemIleKeT Kypyabl ke3aereH KazakcraH PecrmyOnukachbiHBIH OapiblK KYKBIKTBIK KapbiM-
KaThIHACTAphl 3aHJBIK HOPMAaJapMeH aHBIKTAJIBIN, PETTENreHi Aypbic. MeMJIeKeT MeH KYKBIKTBIH Makcar-
MiHJIETI KOFaM/JIbIK KaThIHACTap bl JIYPBIC PETTEY MEH a3aMaTTap/IbIH 3aH MEH COT aJlJIbIHAFbl TCHITH, qay-
Jamaiiap MeH icTep/Ii mennyJie HAaKThUIBIK TIeH JAQJIIKTIH OPBIH allyblH KAMTaMAachI3 €Ty, 9pTYpJIi HIeHniMep
KaObUIAaHyBIHA JKOJI OepMey emec Te?

bi3zne azamarTapra €3 KYKBIKTapblH KOpFayFa 3aHJABIK TYpFeIIaH KOHCTHUTYyHHsSMEH A€ MYMKIHAIKTEp
OepiireHiMeH, OJIapIbIH ICKE acy TETIKTEepl aJli A€ KEeTUIAIpyai KaxeT eremi. Erep amam jkoHe a3amar
MEMJIEKET HeMece 3aH TapallblHaH KOJAay KepMece, 63 KYKbBIFBIH JKETKUIIKTI Jopexele Koprall anMaca
3aHCBI3 JKOJIapMEH Xypyre MaxOyp Oonaabl. COHFBI JKbULAAPHI a3aMaTTapbIMBI3JIBIH LIET eJepre KOIIim
KETill )KaTKAHbI J]a COJI ce0enTep/IeH JeTl eCenTeiMi3. Al OHBIH apTBhIHAA a/IaM TaFIbIPbI, KbUIMBIC, ChIOaiiac
KEMKOPJIBIK Typajabl. MeMileKkeT opJaiibiM 63 a3aMaTTapbiHbIH OMIpi MEH JeHCAYJIBIFbIH, KYKBIKTAphl MEH
OOCTaHABIKTapBIH KOPFayFa ajblll, QJIEYyMETTIK KOJJay KepCeTil, KYKBIKTHIK HOpMajapAbl >KeTUAipim, op
TYPJi TETIKTEP/Ii KOCHIII, IAYJIbI MACeIeNIep Il eIy i KOJIFa amybl THiC.
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XKanma xalOy HeMece Kopilay KYKBIK OY3YIIBUIBIKTAPBIHBIH ECKipy Mep3iMiaepi J¢ HaKTBUIBIK TICH
AHBIKTAayAbl KaXeT eTeli. A3aMaTTapablH jkeke 0ac KYKBIKTapblHa jKaTaThIH MYJIKTIK eMeC ap-HaMbIC ITeH
Kazip-KacueT, aObIpoiibl MeH OefeNliHe KOJI CYFYIIBIIBIKTHIH KaHIIIa MEp3iM OTCe /I Ka3alaHybl KaKeT IIe,
oJJie OHBIH JI€ IIEKTI ecKipy Mep3iMi Oosirabl xeH 0ce? Kazakcran PecryOiavKachIHBIH KbIJIMBICTBIK JKOHE
OKIMITUTIK 3aHHAMallapblHa CoMKec Oyl KYKBIK OY3yIIBUTBIKTApABIH €CKipy Mep3iMaepi opTYpIIi.
1992 xpurrnl 18 xenrokcanaa Kaosiganran «CoT ToKiprOECiHae a3aMaTTap IbIH KOHE 3aHIbl TYIFaIapAblH
ap-HaMbICHI MEH aOBIPOIBIH KOHE ICKEPIIIK OCMENIIIIriH KOPFay KOHIHACTI 3aHIbUIBIKTEI KOIJIaHy TYPaJIbDy
Ne 6 Kazakcran PecnyOnukace! XKoraprel COTBIHBIH HOpMATUBTIK KayJIbICHIHBIH 13-0a0biHa colikec «Pyxanu
3UAHIBI (MYJTIKKE YKATIIalThIH) KaJIIbIHA KENTIpy Typasbl Talamnka 3aHibl Tauam Mep3iMi xkarmaiasd [13]
xoHe ne Kazakcran PecmyOmmkachiHBIH A3aMatThIK KoJleKCiHiH 187-0a0bpiHa colikec «3aH Ky)KaTTapbIHaa
KO3JIeITCHHEH 0acka peTTepae MaTepUaNIbIK €MeC WIITIKTEp MEH MYIKTIK eMeC O3IHIIK KYKBIKTapbl
KOpFay Typallbl TallafiTapra Tajlall KO Mep3iMi KomaHsIMaiaeny [14]. An OKIMIIUIK KYKBIK OY3YIITBIIBIK
KOJIEKCiHe coiikec OyJI KYKBIK OY3yIIBIIBIKTBIH €CKipy Mep3iMi eki alasl Kypaiasl. MyMKiH Oy Mep3iMai
KaiiTa KapacThIpy Kepek mibirap. Peceitnik ransiM P.X. JlaBbIIOB ©3iHIH FHUIBIMU MaKajlachlHAa WHTCPHET
JKENIJIEPIHEeTI HEMece ICKTPOH I OYKapallbIK aKiapar KypalJapblHAarsl aKnapaTTapra KaThICThl TYPAKTHI
3aHHaAMaJbIK 0a3aHbIH JKOKTHIFBIHA, OCHI Caja/laFbl OUTIKTI 3aHrep MaMaHIAPBIHBIH JKOKTHIFBIHA JKOHE OCHI
KYKBIK OY3YIIBUIBIKTBIH €CKipy Mep3iMIepiHe )KaH-KaKThl cunar oepin etexi [15].

Kazipri koraMHBIH aKnapaTThIK JaMybl MEH ©3repyl Ke3iHJe OYKapallblK akiapar KypalJapbIlHbIH CaHbI
na ecyne. BAK Typanbl 3aHra coiikec «bykapanplk akmapaT Kypaibl JereHiMi3 — Mep3iMmui Oacrmaces
0acBUIBIMBI, Telle-, paroapHa, KHHOKYKaTTama, ITbI0bIC-OeiHe Ka30achl XoHe HHTEPHET-PeCcypCcTapIsl Koca
anfanaa, OyKapajblK akIapaTThl MEp3iMi HEMece Y3MiKCi3 OyKapaiblK TapaTylblH 0acka Ja HBICAHBIY.
Conpaii-ak, xorapbina atanrad KP bykapanblk akmapat Kypanmapbl Typaibl 3aHFa Coiikec «OyKapaibik
aKmapar KypaiblH KYpy KYKBIFBI JKEKE€ JKOHE 3aHIbl TYJIFalapFa Theciti. bykapalblK akmapatr KypaiblHBIH
OHIMIH WIBIFapyasl (3QUpre WBIFApPyAbl) XKY3ere achlpyFa, aklapaTThIK CUMATTarbl xabapiaManap MeH
MaTepuajiapbl TapaTtyFa Telie-, paJroapHaHbl, Mep3iMJIi 0acmace3 0achUILIMBIH, aKIMApPaTThIK arcHTTIKTI
XKoHe (Hemece) >KeNUTK OachUIBIMIBI €CelKe KOK Typaibl KyolliK Heri3 Oombim TaObuIamel. bipak Ta Oy
Tajantap WHTEPHET-pecypcrapra KOJJIaHbLIMaiaey [9] men kepceriiareH. A, Kas3ipri Ke3je KemTercH
HWHTEPHET-pecypcTapbl  0ap, OJIapJblH OKBIPMaHAAaphl 3aHIbl TYpAe KypbUIFaH OyKapajablK akKmapar
KypangapeiHaH OipHemie ece kem. OmapnblH JKeNiNiepiH/le KaHIIamMa pac-eTipiri O6ap akmaparrap Tapar
XKaThIp. AJ XaJblK OJapFa CEHIll Kajblll, alasKTapFa alJaHbIl KaJbIll, OIBIK JKEN >KaTaThIHAApHI Oap.
XaJbIKThl KOTEPUIICTEp MEH 3aHChI3 MUTHUHTUIEPIe JIe IIAaKbIPY, MIHU CEKTaJlapFa TapTy Jia OChl JKENIep/e
Tapar >kataabl. EmimizaiH azaMaTTapeIHBIH KYKBIKTaphl MEH OMIpiH, JE€HCAYIBIFBIH KOPFay, MEMIIEKET IIeH
KOFaMJIBIK KayilCi3miKTi KOpray MakKcaThlHJa Oenrisi Oip MejmepleH acKaH OKbIpMaHIaphl 0ap WHTEPHET
pecypcTapsl MEH QJICYMETTIK JKeNiiep/i OyKapaliblK aKmapaTThIK Kypaligap KaTapblHa KOCY KaXeT JIen
ecenTeimis.

WuTepHeT KemiciHAeri apTypiii caiTrapia >KapusilaHFaH aKrapaTTapra KaThICTBI MiKip OlLImipymrinep
KkeOiHece ©3/epiHiH aTBI-KOHJEPiH KepceTied, e3repTin, ailFaH aTheH Kipil agaMIapibslH — ap-
HaMbICTAPbIHA, KaJip-KaCHUETTEPIHE THETIH, IIBIHJBIKKA JKATIIAWTBIH JKaja MIKipjep OUIIIpim jKaTajbl.
An omapapl Taby MeH KayanKepIIiliKKe TapTy eTe KublH ic. OChIHIaW akmapaTTapibl TapaTKaH HHTEPHET
pecypcTap jKayanKepuIlTKKe TapThUIBI XKaTajbl, Oy KaHIMAIBIKTHL Aypbic? OChl MacelnenepaeH KeiiH ajgam
KYKBIKTAPbIH KOPFay/Ibl KYIICHTII, aKIapaTThIK TEXHOJIOTHsUIAp OarbIThIHAAFGI 3aHIEP MaMaHIap bl 1aspiiay
©3CKTIIIT TYBIHIANIBI.

Ap-HaMBIC TIeH KaJlip-KacueTke OaillaHBICTHI COT MpOoIecTepi KobiHece OYKapabIK aKlapaT Kypaiaapsl
OKIJIJIepl, SIFHU, JKYPHAJIUCTEP MEH MEMIICKETTIK KbhI3METIIIep, OWIK OKIJIAepi, COHBIMEH KaTap, 3aHibl
Tyranap (OHbBIH imIiHAe OU3HEC OKUIIepi, KaCIIKepIep) apachiHaa eTeTiHiH Oalikayra Oomaasl. KoraMipbk,
xKapus OWIIKTIH eKurmepi OONbIn  TaOBUIATBHIH  JayasbIMJBl TYJFAApIblH  XallblK  aJIBIHIAFbl
JKayarKepIIUTIKTEPiH €CTEepiHe Cajblll, YSJENICPiHIe TYPHIN, XallblK YIIiH KBI3MET aTKapaThIHIBIKTapbIH
Ce3iHyl OChl OYKapasbIK aKmapaT Kypajiapbl *Ky3ere achipaibl. Byl JeMOKPaTHSJIBIK YKOHE KYKBIKTBIK
MEMJIEKET KYpyJa, ChI0ailyiac 3keMKOPIBIKKA KapChl KYpecyae KaKETTi Kypall IeTl ecenTeimis.

Kana »xaby Hemece KOMIILIIK aJIbIHIA KOpJiay KYKBIK OY3YIIBUIBIFEI OPBIH aliFaH KaFaiila OHbI COT
MPOLIECiHAe TajJKblIayda CYIbs KEKe ©3IHIH HEeMece aphI3JaHyIIbIHbIH apbI3bIHAA JKa3blll KOPCETKEH
TYCIHITIH FaHa Herisre ajmai OyKid Koramzia OypbIHHaH KaJIBINITACKAH oOJICYMETTIK, MOpPaJIb/bIK-
TICUXOJIOTHSUTBIK, aJlaMTepIIiTiK-UMaH/IbUTBIK, OHETEIIK HOPMAaNap/AblH KaFuJIalapblH HETI3re aiybl THIC.
Keli0ip chiHM TYpFBIIAaH alTBUIFaH cO3/Ep/li a3aMaT ©3iHe jKaya >KaObULIbI Jen TaHybl MyMKiH. OHBIH Kaja
HEMECe JKaja eMec eKeHIIriH cyaps memyi tuic. KP KeuiMbIcThIK Komekcinaeri «Bbuilik eKigiH Kopiiay»
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JereH Oam Oo#bIHIIA OWITIK OKUTIHE KAaTBICTHI Ke3 KEJIreH a3blUIFaH Makaja YIIiH a3aMaT COTTAJBIN KETyi
MYMKiH. Jlaya3sIMIbl TYJIFa, SSFHHA, OWJTIK KT ©31HIH aThI-KOHI KOPCETUIreH Ke3 KelIreH MaKalaHbl e3iHiH
ap-HaMBICBIHA KapChl JKa3bUIFaH JeN aBTOPABI COTKa Oepyi MyMmkiH. CeOebi, op agaMHBIH TYHHETaHBIMBI,
KYKBIKTBIK TEpMHUHJIEpre AETeH TYCiHIri opTypui. KYKBIKTBIK TepMUHIEpre FHUIBIMH TYPFBIIAH capamnrama
JKacarl, TYCIHIKTI, aHBIK, HAKTBl KOJAAHYy TEepPrey MeH COT MpOoIleci YIIiH eTe MaHbI3Abl. byn macernere
KazakcTauaelk 3eprreymi A.b. OpmabaeBa e3iHIH FBUIBIMH MakKalachblHa apHAbl TOKTAJBII, 3aHJBIK
TEPMHHEP MCH OJIap/IbIH MaFbIHACBIHA HAKTHI KYKBIKTHIK aHBIKTaMaJlap/IbIH KaXXeTTUIIriH aTan etexi [16].

Exi axTbIH apachlHAAFbl AayAbl IICNIyAe MEAMALSUIBIK OMiC KONJAHBUTYBl KEpeK, SIFHH, KeIlipiM
)Kacay apKpUIBl TaTyjacy, Jaylacymibl TapamTapabl OitiMmreprrimikke kenripy. bizgig Kazakcran
PecrryOnmkacsl OKIMIITIK KYKBIK OY3YIIBUIBIK KOJEKCIHIH CAaHKIHMACHIHA OCHI Oip HOpPMaHBI €HTI3y KaXKeT
Jen caHaiMbIH. Jlaynel icTepai Imenryie oi oAiCcTi KOJJAaHyFa THIMBIM canblHOaraH, Oipak Ta, KOICKCTE
JKa3plIMaFaHIBIKTaH KaparaibIM a3aMaTTap OHBI OKBIII, KOpill, eCTIMETSHAIKTCH HOpMaHbl KolmanOai coTka
LIANKbUIAI, YaKbITBl MEH KapiKbICBIH, JKYHKECIH KYpPTBIII dypere TYCyi MYMKiH. MyHJarel aWTailblH aen
TYpFaH OWBIMBI3 ap-HaMBIC TIEH KaJip-KacHeTKe Kapchl SKIMIIIIK KYKBIK OY3YIIBIIBIK OPBIH ajiFaH jKaraaiaa
OipaeH coTka XYriHOel ajnpiMeH MeOUalUsUIBIK OpTaBIKTapIaH OTyAl 3aHMEH MIiHAETTeY, erep €Ki Tapar
OyJ1 omicTeH miemiMiH Taba anMaraH jKaFaia FaHa COTKa apbi3laHyFa KYKbIK Oepy. JKammer «0Kama xaly»
0a0BIHBIH 631 KBUIMBICTBIK KOAEKCTEH aJbIHBII TaCTaNYbIHBIH Oip ce0ebi, Oyi1 KYKbIK OY3YIIBUIBIK TEK €Ki
TYJIFaHBIH apachlHa FaHa OoNaThiH Hayibl Mocene. O MeMIIeKeT YIIiH, KOFaM YIIiH aca ayblp 3apAarTap
MeH Kayimn-KaTepiep TyIOblpMalTbIH SpeKeTTep KarapbiHa jkaraabl. CoJl YIIiH € KbUIMBIC TYPIHEH ajIbIHBII
TacTabl ACH eCenTenMi3.

Ochl keplle MEAMALUSIBIK OMICTIH Oip THIMAUIIrT OKIMIIUIK KYKBIK OY3YIIBUIBIK KOJCKCIHIH
JKAyarKepIIITiHAe KOPCETIITeH aWbIMIIyIIbIH aiIblK EeCEeNTiK KOPCETKINIiH aWBINThL, KiHOMI TYJIFa
MEMJIEKET Ka3blHAChIHA TONeHAi. AN MeIUAIMsUIBIK o/iC apKbUIBl IIENIIETIH 0oJica a3aMaTTHIK KYKBIK
OY3YIIBUIBIKTBIH JKayalKepIIUIITiHe COWKeC TaJamnKep/iH HeMece JKaOipJaeHYIIiHIH naiilacbiHa MOPAJIbIbIK
eTeMaKpl TeyieHIn Oepineni. SFHM, Ka3ipri oKIMIIIIK KYKBIK OY3YHIBUIBIKTA >KOOIpICHYIII ©3iHiH KYKBIFBI
OY3bUTFaHBl YIIIH emIKaHAal MOpANBIBIK O©TEeMaKhl aja anMaiapl. Tek KIHONMiHIH jka3agaH KYThUTMail
KayarKepIIiTiKKe TapThUTybIHA FaHAa KaHAFATTaHAIBI.

3aHrepiepIiH HEri3ri MakcaThl KOFaM YIIiH, OHBIH IIIHJE €H alJIbIMCH ajJaM MEH a3aMaTTap/IbIH
MYAJECl YIIiH, KYKBIKTapbl MEH OOCTaHIBIKTAPHIHBIH THIMAI KOPFAIyBl YIIiH KbI3MET eTy. OCBI KYKBIK
OY3YIIBUTBIK OOWBIHINA iC JKYpri3ylle, COTKa IEHWiHrl Tepreyae KaHIlamMa KapiKbl, KaHIIama KYII-XKirep,
Tepreyunjep MeH COT OpBIHAAyIIbUIApAbIH KaHIIaMa YyaKbIThl, KaHIIaMa MOPAaJbIbIK-TICHXOIOTHSIIBIK
KYH3eJicTep KeTeqi, aj ic COTKa JKeTKEH Ke3Zle €Ki Tapam TaTyJachlll Kerirm, OipiH-Oipi Kemmipin »aTaThlH
OKHFaJIap eTe Kol Ke31eCil KaTabl.

Conurbl KbULIAPbl oJieMle OOJIBIIT JKAaTKaH e3repictep OIi3MiH KbULIap OOWBI  KaJbITaCKaH
KYH/IBUTBIKTApBIMBI3/IbI KaliTa KapayFa yHpeTyie, COHbIH Oip FaHa MBICAIIbI, €Ki JKbUIIaH Oepi Kypill KaTKaH
COVID-19 6ykin onemme KOFaMIbIK JKOHE MEMIIEKETTIK JCHTeiIe KaHa TananTtap KOWAbl. AnamaapabiH
YHpEHIIIKTI KYMBICTaphl, TyBICTApDMEH apajiacybl, OTOACBIHAAFbI KaThlHAC T.0. OapibiFbel e3repyne. CoraH
caif, Kazipri MEMIIEKETTIK KbI3METIIIJICp KOJIIAHBII JKYPIeH ap-HaMbIC KOJCEKCI CHSKTBI, JKaJIlbl
Ka3aKCTAHIBIK XaJbIKKa apHaJfaH OpTaK oJIEyMETTiK-KYKBIKTBIK ap-HaMbIC, o€l KOAEKCIH a3ipiien
XKapuslay Kaxer aen ecenterMiz. On Ka3aKCTaHIBIK azamaTTapbl KaHIai Ja Olp opekeTTepni opblHAayFa
MIHJIETTEY €MEC, JKaNIbl Ka3aKCTaHIbIK a3aMar jkaHa 3aMaH/a KaHaai 0oJybl KepPeK, KOIIIIK OpTajia e3iH-
©31 KaJail ycTaysl THIC, )KaHBIHJAFbl a3aMaTTapAblH KYKBIKTapbl MEH OOCTaHABIKTApBIH KYPMETTEY, ChIiiay
JIETeH KaHmal 0ona/ibl, ©3iH-631 TOPTINKE KENTIpy, MOJICHUETT] €Ty OOWBIHINA HYCKAYIBIK PETiHIEe KYPBLTYBI
tuic. YKanmeira opTak ap-HaMbIC KOJIEKCi arta-0abanapbIMbI3[IaH KeJle JKaTKaH KOFamJia KaJbINTACKaH dJIeT-
FYpBINITapFa, CajT-JAdCTypiepre, KIMNNEWUIIUNK TEeH HMMaHABUIBIKKA, aJaMreplIlIiKk IeH MOpPalbJIbIK
HOpMajiapra Herizaenyi tuic. Ol TeK WACONOTHSIIBIK TYpFhigaH Ooiysl Tic. bynm komekcri KP Tynrbim
[Ipesunenti — Enbacer H.O. Hazap6aeBTriH «bonamakka Oargap: Pyxanu xaHfrpIpy» aTThl OargapiaMaliblK
MakaJiachl Heri3iHae KyphlIFaH «PyxaHu skaHFBIpY» oducTepi HeriziHae a3ipieyre ae 0osansl. Kaszakcranma
KONTereH YIT OKinAepi, opTypii AiHM YHBIMAAp TIPLIUIK eTeli, Kol YITTHl Kell KOH(EeCCHsIbl eJMi3,
OJIapAbIH MOICHUETI, IOCTYPi, FYPhINbI MEH canThl Oackama. bipak Ta, YChIHBUIBIT OTBIPFaH JKaNIbIFa OPTaK
ap-HaMBbIC KOJICKCI dJIeM MOUBIHIaFaH Killlire i3eT, YJIKeHTre KypMeT, OaCKaHbIH KYKBIFbI MEH OOCTaH IbIFBIHA
KOJI CYKMay, MEHIpIMAIUTIK MEeH ChIMIACTBIK, OaybIpMaJJIbUIBIK IeH Oip-OipiHe KOMEKTeCy, KeMKOPJBIKKA
Kapchl TYpy, aAajablK, SIUIAIK CHAKTHI Oacka Ja KaruAajiblK HeTi3ZepAeH TYpybl Kepek. bysl komekcTiH
KaObUIIaHyBl Oapina Ka3akCTaHIBIK KoFaMia Teqo(Win3M, chi0aiyiac jKEMKOPIBIK, jKana kaly CHSIKTHI,
Oacka Ja KehOip KYKbIK OY3YIIBLIBIKTAPAbIH aJIbIH ajlyFa YJIKeH KeMek Oomapel ce3ci3. COHBIMEH Katap,
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KOpLIaraH OpTaHbl KOpFayFa, JlacTamayfa, KapT aJaMIapAbl KypMeTTeyre, »ac Oayanapra KOPJIBIK
KepceTIieyre yiperep ei.

Erep kaObuimanran Karmaiia >KaJIbIFa OpTaK KOMEKCTI Mep3imai 0Oacrmace3 KypalmapbelHia,
TeleapHanap MeH JJISyMETTIK JKeliJiepe, KONIIUTK OpblHAapa KapHsulaHaTelH 0ojica maiaacel TUep efi
mereH yMiT Oap. KYKBIKTBIK MeMJIeKeT OOJFaHIOBIKTAH OapiblK KOFaMIBIK KaThIHACTAP TEK 3aH
HOpManapeiMeH meminyi Tuic. Kelbip KYKBIK OY3YIIBUIBIKTAP KBUIMBICTHIK JKOHE OKIMIIIIK KYKBIKTHIK
HOpMaJlapMeH KapacTeIpbUTFaH. bipak Ta, KapamailblM XanblK Oejimzepi MeH Tapayiapbl, OanTapbl MeH
TapMakTapbl JKOHE ECKEepTyJlepl Kol KbUIMBICTBIK HEeMece OKIMIIUIIK KYKBIK OY3YIIBIIBIK TYypajbl
KOJIEKCTEPl aJiblll OKW OepMelizi, OKbIMaiiapl 1a, TyciHe mae OepMelimi. Al erep 1ie OChl KOJIEKCTI KaObuIaamn
OHBI KaJITaFa CaJIbIN JKYPETiHAEH KiTamllma peTiHAe IMIBIFAphIl KONIIUIiK OpBIHAapAa TapaThlica, XaabIK
TaHbICap €[li, KOFaMHBIH caHachl ©3repep eai. by Mocene Typaibsl MEHIH OCBl aFbIMAAFBl KbUIb KasakctaHn
PecnyGukachl 3aHHAMA JKOHE KYKBIKTBIK aKImapaT WHCTHUTYTBIHBIH KapiibichiHaa (Ne2 (65), 2021) mibikkan
«Ap-HaMBIC TIeH KaAip-KacHeTTi, iCKepiik Oememnmi KYKbIKTHIK KOPFay[IbIH 3aMaHayW oMicTepi MEH KYKBIK
OY3yIIBUIBIKTBIH aJJIbIH-aJly IIapanxapbb» aTThl FEUTBIMU MakajlaMja Aa atal eTKeH OonaThlHMBIH. bipak Ta,
01 J)kepJie KebiHece KYKBIK KOpFay opranjapbl KbI3METIIIEpiHiH ap-HaMbICHI MEH Kalip-KacHUeTiHe TOKTaJIbII
otkeaMiH. Cebebi, Peceit denepanmsceiaga «lmki ictep opraHmapbl KeI3METKEpJIEPiHIH ap-HaMBICHI MEH
KaJlip-KacHeTiH, ICKepJliKk OeleiiH Kopray» OOHBIHIIA omiCTEMENiK Hyckayiublk [17] Oap. bizge
KP MeMJIeKeTTIK KhI3METIIICPIHIH ap-HaMbIC KOJCKCI, MEIarorTepliH ap-HambIC KOAEKCi, JopirepiepiaiH
l'ummokpar aHTBl CHAKTHL T.0. 9pOip JKEKelereH YKbIMIAp MeH cajla KbhI3METKEpJEpiHIH opTypi
KyheneHOereH e3iHIiK HopMamapsl Oap. Onen KOAEKCiHIH MakKcaThl KOFaMIIBIK OpTa/ia >KaFbIMIbI axyal
KaJIBINTACTHIPY, alaMAap apachIHAAaFbl MOPAbIBIK-3THKANBIK KIMMATThl AYphICTay, Oip-OipiHe JereH ceHim
MEH KYPMETTI apTThIpy.

Peceit ransimaaper C.B. ITuenunanes sxone C.C. [TuenmuaneBtin reuibiMu Makanackiana AKI, Keirai,
Mownronusi, YnwiOputanus, Humepmanasl enjepiHiH MEMJICKETTIK Oackapy JKyHeciHIeri STUKaJbIK
KOJCKCTEep/AiH KaOBLUIIaHybl MEH KbI3MET aTKapybIHbIH THIMJAUINT TypaJibl MaHBI3Ibl MAcelenep
kapacteipeuirad [18]. CoHbIMEH Kartap, peceitnmik aBTop A.A. MalMHOBCKHI op CallaHBIH KociOM omen
KOJICKCTEPiHE TOKTAJIBII, OJIap IbIH KOFaM/IaFbl MAHbBI3IbLIBIFBl MEH TAPUXbIHA TOKTAJBIN 6TKeH [19].

AKMapaTThIK TEXHOIOTUIIAPBIH JaMbIFaH Ka3ipri 3aMaHa Kapy ajblll elIKiM COFBICKA KaTbicraca Ja
WHTEpHET TeH OyKapajblK akmapaT KypangapblHaa Oip-OipiHe Kapchl COFBICCHI3 aKMapaTTHIK KaKTHIFBIC
Maiganbl Kypin ckateip. KeitOip Oi3miH a3amarrapbIMbi3 Oacka Oip TyJIFaHBl YiHJle OTBIPBI AallbIT-aK
QJIEYMETTIK KeJIep apKbUTbl MacKapajarl, jKajla >Kayblll, IIBIH-TIpiri apanac akmaparTap TapaTta Oepei.
OneyMeTTiK >xemiyepaeri Oip-OipiHe kanma xaOy MEH KeNIIUTK ajAblHOa KOpjay CHSKTBI Mocesenepi
YKiMeT NeH MUHHCTPIIKTEp KOJIFa aJbIll 3aHTrep FaJbIMAAPABIH YCHIHBICTAPBIH €CKEpEe OTBHIPHIN, pPEeTTey
TETIKTEPiH KOocIaca IeTiHeH MIBIFBIN 0apa KaThIp.

Kazakcranma kazipri ke3nme cpl0aifiac >KEMKOPIBIK (Qakrtici Typansl xabap OepreH TyJIFaHbI
MUJUTMOHJIaFaH TeHre Oepim Maparmarran JKaThlp. A eHAl o OepiiareH xabap opraHIapiblH TeKCepyiHeH
Kelin ponenneHOece xabap Oepren Tyira KP OKIMINIIK KYKBIK OYy3yWIBUIBIK Typajibl 73-3-OantbiH 3
TapMarbIMEH, SFHH, «aJaMJbl chi0aiiac >KeMKOPJBIK, ayblp HeMece aca ayblp KBUIMBIC jKacalbl Jem
alipIlITayMeH YIITACKaH iC-0peKeTTEeP YIIiH — )KEeKe TYJIFaFa eKi )Ky3 allJIbIK eCenTiK KOPCEeTKIII MeIIepiHIe
AMBIITYIT caTyFa HeMece KHUbIpMa 0ec TOyJIiK Mep3iMre oKiMIIIIIIK KaMaKKa alyFa, JIaya3bIM/Ibl aJlaMFa JKeTi
KY3 ey alJIbIK €CeNTiK KOPCETKIll MOJIEepiH/Ie aWbIMIIysl calyFa He OThI3 TOYJIK Mep3iMre oKiMIIiIiK
KaMaKKa ajiyFa aJibiin Keneni» [4]. MyHaa agamabl Oip jkarbIHAH KEMKOPIIBIKKA KapChl KYpPeCcKe aT CajbiCy,
KY3BIPJIBI OpraHjapra KOMEKTeCy, KbUIMBIC Typalbl akKmapar >KeTKi3yre BIHTaJAHIBIpy Oosica, eKiHmmi
JKarbIHAaH erep )KeMKOPJIBIK (hakTiCl JosenaeH0ece oraH albIIIIyJl TOJICTIN, KaMaKKa ajly jKayarKepIIiriMmeH
nieKTey Korora anein kenemi. Ocbl eKi HOpMaHBIH KaHCBICHIH KOJIaFraH JYPHIC, MEMJICKETTIK OpraHaapra
XKEMKOPJIBIK (akTici Typansl xabap >KeTKi3yai Kosjay, Cbl0aiiac )KeMKOPIBIKTH TOKTAaTyFa JIereH bIHTa Ma,
ange xabap JKeTKi3I'eH alaM/Ibl KaJiFaH JKaJla KalThIH eIl 9KIMILLIIK )KayarnKepIIiTiKKe TapTy Ma?

Kopuvimbinosi

YChIHBUIFAH MaKajlaHbl TalJail jkoHe KOPBITHIHIBIIAN KeJie, TOMEHAET1Iell Macenenep i aTan eTKiMi3
KeJleli )kKoHe MbIHaJail ycbiabicTap Oepineni: KP «bykapanbik akmapat Kypanaaps! Typaitsb 1999 sxpuirsr 23
mingeaeri N451 3axpiHa e3repicTep €HIi3in, OyKapaliblK akmaparrap KypajiJapblHbIH KaTapblHa
OKbIpMaHIApbl Keml Oeirii Oip JMMHTTIK IIaMajaH acKaH HHTEPHET-PeCYpCTapblH KOCY KaKeT Jem
caHalMBbI3 )KOHE OHBIH KYKBIKTBIK PETTEY TETIKTEPiH KapacThIpy Kepek.
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Kanpgaii na 6ip MeMJIEKeTTIK KBI3METLIIEp YIIiH FaHa eMecC, JKaJllbl Ka3aKCTaHABIK XaJbIKKa apHaJFaH
JKAIIITBIFA OPTaK IEYMETTIK-KYKBIKTBIK ap-HaMbIC HEMece dJIeTl KOAEKCIH a3ipiel xapusuiay KaxeT. Om ap-
HaMBIC TI€H Kalip-KacueTKe Kapchl KYKBIK OY3YIIBUTBIKTAPBIHBIH KypOaHbl 0oiMay, arajfaH KYKbIK
Oy3ylIbUIBIKTap KaHHAail ’kaFfgaiinapaa TyblHOaybl MYMKiH, OJlapAaH Kauail cakTaHyra OoJabl, OJapbl
HICITYIH JKOJAAaphl KaHAal T.0. KCHECTEepJICH TYPAThIH KOCBIMIIA JJICYMETTIK-KYKBIKTHIK HYCKAYJBIKTap
93ipJIeHy1 Kepek.

Ap-HaMBbIC TIEH KaJip-KacHUeTKe, iCKepiik Oemenre kaja a0y KYKBIK OY3YIIBUIBIKTAPBIH INEHIYC
COTTHIK TAJIKbUIAYIaH OYPBIH MEIHAIIUANBIK TOCUT KOJIAHBLTYbI KEPEK Jie ecenTeiiMiz. KP OKiMIIiIiK KYKBIK
OY3yIIBUIBIK TYpasbl KOAEKCTIH 73-3-0a0bIHa KelIipiM cypary apKbUIbI TaTyJacy, OITIMIEpIIUTIKKE KENTipy
HOPMACBIH 3aHJBI TYPAE €HT13y MYMKIHAITIH KapacTelpy Kepek. Erep maymacymibl exi Tapam MeTuarisiibK
TOCUIMEH IemiMiH Taba anmMmaraH JXarAalija FaHa COTKAa XYTiHYy KYKbIFeI Oepinryl Tuwic. OHBIH €31HAIK
apTHIKIIBUTBIKTAPHI Oap.

Bykapanblk akmapar KypalJlapblHBIH JKOHE WHTEPHET PECYPCTapblHBIH KOFaM  allJbIHJIaFbI
KayanKepIIiliriH apTTeIpy TETIKTEpiH XKETIINipy Kepek, Of YIIiH AanenaeHOereH, HaKThl aHbIKTaJIMaraH,
COT LIEIIiMi MIBIKIAFaH aKnapaTTapAbl KapuslayFa HIeKTey KO0, OFaH )KayanKepIIiliK Ke3/ey.

KP Okimmrizik KYKBIK OY3YIIBUTBIK Typasibl KojekcTeri «Kama sxa0y» OaOBIHBIH CaHKIUSCHIHIA TEK
KeKe TYJIFalapblH FaHa eMec, COHal-aK 3aHabl TYJIFalap/bH Ja jKayalnKepIIlirii eHrizy Kkepek. OuTkeHi
Oy OYpBIHFBIAAN TeK KBUIMBICTBIK OPEKET eMec OKIMIIITIK KYKBIK OY3YIIBUTBIK KaTapbIHA JKaTa bl

OkiHilmKke opaif, MaKataMbI3fa KeNTipreHmel Ka3ipri kes/e On3HecTe HeMece Jayas3bIMIBIK CaThIMEH
KeTepiny 0acekenecTirinae OipiH-0ipi Kepe amTMalThIH, KBI3FAHBII, KEK ally MEH asgKTaH IIajly calgapblHaH
azaMaTTap/IblH ap-HaMbIChIHA JKOHE KaJip-KacUeTiHe, YUBIMAAPABIH iCKepIlik OeeliHe KbICHIM jKacaly KayIi
OPBIH aJTBIN TYPabl. MYHJAMH ic-0peKeTTep TAChIPIC 0Py apKbUIbI 1 KACKIPBIH TYJIFAapMEH JIe JKacayhl
MyMKiH. COHBIMEH KaTap, TasKTBIH €Ki YIIbl O0ap JeMeKii, Oip »KaFblHAH MaTepHajIbIK MaiaachklH OWar,
naiina Tady MakcaThIMEH Ke3 KEIreH Co3/ep YLIIH COTKa JKYTiHIN, MOPaJbIbIK 3USHHBIH OPHBIH TOJITBHIPHII
aITyIIbl KO3JICHTiH a3amartap qa 6ap. Oa aybULIBIK JKepJe aybUllacTap MEH aFralbIHAAPIbIH, KaTaJbIK XKepae
TYBICTAap MEH KOPIIUIEPIiH apacklHAa ipiTKi camnbim, Oip-OipiHiH OeTiH kKepMel KeTyre HTepMelneii.
JyHUEKY3UTiK KaybIMAACTBIKTBIH Oip Oemnmreri petinae Kazakcran PecnyOnukachHBIH ap-HAMBIC TIEH KaJlip-
KAaCHeTTI, iICKepJIiK OeleNili KOPFaWThIH 3aHJaphbl J1a XaJdbIKapaJiblK HOpMallapFa COMKECTCHIIpUIIN, ol Je
KETIUTIIPUTY i KQXKeT eTe.

JKanmel, amgaMHBIH ap-HAMBIC MEH KaJip-KacHeTiH KYKBIKTBIK TYPFbIIAH KOPFay TaKbIPBIOBI
MEMJICKETTIH, KOFaMHBIH ©3€KTI Macereci Ooibin Kana Oepmek. JKaHa aoyip a3aMaThiH, COHjak-ak
MEMJIEKETTIH OTIIeJi Ke3eHTe Kapail a3amMar TYJIFaChlH KAJIBIITACTHIPHIT, TAMBITY MACEJIECiHIH KOKeHKECTLIri
CIKAIIIAH MAHbI3bIH KOFAITIANIbI.
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C.b. Komepbaen

Hay4yHo-TeopeTrHyeckue ¥ NpakTHYecKue NMpodJjieMbl IPABOHAPY LIEHU
NPOTHB YeCTH U JOCTOMHCTBA, 1e/10BOM penyTanuu

Ilens uccrnenoBaHust — BBIIBUTh NPHUUYUMHHO-CJICACTBEHHBIC CBA3M IIPaBOHAPYIIEHHH IPOTUB YECTH
U IOCTOMHCTBA cpeau HauOojee BaKHBIX JIMYHBIX HEUMYILECTBEHHBIX NpaB 4eNOBEKa, PACKPBITh HAy4HO-
METOJIOJIOTHYECKHE MNpOOJIeMBl, MOKa3aTh MHYTH W CIOCOOBI MpPEIyNpPEeKACHHs, ONPENSTUTh ITambl
3¢ (GEeKTHBHOTO M NPaBHIBHOTO YPETYINPOBAaHMS CIOXKUBIIEWCS cUTyanuu. [10CKONBKY KieBeTa SIBISETCS
HOBOH IPaBOBOI HOPMOH B cdepe aIMUHICTPATHBHOTO MPaBa, HEOOXOIMMO HAyYHO U3YUYUTh KOOPMHALIHIO
HOPMaTHUBHO-TIPABOBBIX AKTOB, KAaCAIONIUXCS YECTH W JOCTOMHCTBA, C MEXITYHAPOJHBIMH CTaHIApTaMH.
ABTOpPOM HCIIONIB30BaHbI OOIIEHAYTHBIE U CHENHATIbHBIC METOBI TO3HAHUS (HOPMATHBHBIH, CPAaBHUTEIHHO-
MPaBOBOM, TEOPETUUECKUN aHAJIM3 W PacIIMpPEHHE, CUCTEMHBIH W (YHKIHOHAJIBHBIA MOAXOIBI). Briepsrie
pacCMOTpEeH WHCTUTYT KIEBETH KaK OJHO W3 IPAaBOHAPYIICHWH IIPOTHB YECTH M JOCTOMHCTBA B
aJIMHHHCTPAaTUBHO-TIPaBoBOil cepe. CraThs peycMaTpUBaeT BHECEHHUE JOMOIHEHUI B 3aKOHOIATEIBCTBO
0 Cpe/CTBaxX MaccoBOi MH(GOPMAIMHU U aJMUHHUCTPATHBHBIX IpaBOHApyIIeHUsX, npuHitiHe Konekca Tukw,
YECTH U JOCTOMHCTBA JJId HACCIICHUA. B Bek pa3BUTUA I/IH(bOpMaLU/IOHHbIX TEXHOJIOTUH U JAECMOKPATUYECCKUX
OTHOILEHUH, B TOM 4HuCJIE CBOOOBI CIIOBA, 3allMTa YECTH M JOCTOMHCTBA, JEIOBOM penyTanud U 4YeCTH,
no6poro 3Banus, Kozekc co BpeMeHeM proOpeTeT Bee OOMBIIYIO aKTyaIbHOCTh B OOIIECTBE U MOXKET OBITh
YCOBEPIIEHCTBOBAH ITyTEM HAyYHOTO HCCIENOBAHHMS W MPEIOCTABICHUS PEKOMEHIAIWIl 10 KOHKPETHOMY
MPaBOBOMY PETYIHPOBAHUIO.

Kniouesvie cnosa: 4ectb, NOCTOMHCTBO, CPEICTBA MAacCOBOM HH(OpPMAIMH, JEMOKpATHsi, HHPOPMAIHS,
KJIeBETa, OCKOPOJICHIE, a[MUHUCTPATHBHOE TIPaBOHApYIICHIE, CBOGO/Ia CIIOBA, MOPATbHBIN yIIiepo.

Cepus «[lMpaBo». Ne 4(104)/2021 25



C.B. Kewepbaes

S.B. Kosherbayev

Scientific, theoretical and practical problems of offenses against
honor and dignity, business reputation

The purpose of the study is to identify the cause-and-effect relationships of offenses against honor and dignity
among the most important personal non-property rights of a person, to reveal scientific and methodological
problems, to show ways and means of prevention, to determine ways of effective and correct settlement of the
current situation. Since slander is a new legal norm in the field of administrative law it is necessary to
scientifically study the essence and nature of offenses that contradict the honor and dignity of a person and a
citizen, regulatory mechanisms in the law enforcement system and ways to prevent them, the harmonization
of normative legal acts concerning honor and dignity with international standards. The general scientific and
special methods of cognition (normative, comparative legal, theoretical analysis and extension, system and
functional approaches) have been used during the study. In the article the institution of slander is designated
as one of the offenses against honor and dignity for the first time in the administrative and legal sphere. For
the introduction of amendments to the legislation on mass media and administrative offenses, the article
provides the adoption of a Code of Ethics, Honor and Dignity for the population as a whole. In the age of
development of information technologies and democratic relations, including freedom of speech, the
protection of honor and dignity, business reputation and honor, a good title are becoming increasingly
relevant in society over time. It can be improved by scientific research and providing recommendations on
specific legal regulation.

Keywords: honor, dignity, mass media, democracy, information, slander, insult, administrative offense,
freedom of speech, moral damage.
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¢ dekTHBHOCTH, MEeXaHNU3MA pa3pelieHUs CIIOPOB
BcemMupHo# TOProBoii opranu3anum

B cratpe oTMeueHO, 4TO Ha COBpeMEeHHOM dTamne ydactus Pecnyonuku Kazaxctan Bo BeemupHoii ToproBoit
opranm3anuu (BTO) BeckMa akTyanbHBIM CTAaHOBHTCS BOIIPOC 00 3((GEKTHBHOCTH OpraHa MO pa3perieHHUIo
cropoB npu BeemupHoi TOprosoif opranusanuy, a Takxke o 3auHTepecoBaHHOCTH Ka3axcraHa B nanbHeieM
pa3BUTHU JaHHOTO MexaHm3Ma. McciemoBaTenbekas Ieb 3aKIIF0YaeTcsl B KOMIDIEKCHOM 0030pe 3G eKTHB-
HOCTH OpraHa IO pa3pelICHUI0 CIOPOB B KOHTEKCTE TAaKMX KPUTEPHEB, KaK BPEMEHHBIE PAMKU, PE3YJIbTaThl
paccMOTpEeHHs CIOPOB, Y4acTHE CTPaH, BXOAALIMX BO BecemupHyro Topropyro opranuszanuto. B pamkax noc-
TIDKCHUSI TOCTABJICHHOH LIeJTN aBTOpaMHu ObUTH 0003HAUCHBI CIIEIYIOIIIE HAPaBICHUs HACTOSILETO HCCIEq0-
BaHUS: aHAJM3 TAIOB pa3pelIeHusI CIopa IIPH OpTaHe pa3pelieHus cropoB BecemupHoii ToproBoii opranusa-
I[W1; UCCIEAO0BAHNE OCHOBHBIX apTyMEHTOB B MONb3Yy 3(()EKTUBHOCTH OpraHa MO pa3peuIeHHI0 CIOPOB; OIl-
peneneHne U pacKphITHE MOKa3aTenel, BIUSIoMMX Ha 3G dekTuBHOCT MexaHm3Ma. Mcronb3oBaHbl 00mIeHa-
Y4HbIE, YaCTHO-HAayYHBIC W MHBIE METOJbI UCCIICOBAHNS: HCTOPHUYECKIH, (OpManbHO-IOrNIeCcKuil, CpaBHU-
TENBHO-TIPABOBOM aHaMM3 U (QopManbHO-fopuandYecKkuid Meron. HopmaTmBHO-TIpaBoBYI0 0a3y cOCTaBHIIN
HOPMBI MEX[yHapOJHOT'O TIpaBa, OIyOJIMKOBaHHBIE M HEOIyOIMKOBAaHHBIE MaTepHabl OTEYECTBCHHON U Me-
JKITyHapOJHOH IOPUANYECKOH PAKTUKH, aBTOPCKIE SMIIMPUIECKHE HCCISAOBaHNS B 00IaCTH HAIMOHAIBHOTO
U MEXIyHapOoAHOTO TOProBoro mpasa. Kpome Toro, mpoaHann3upoBaHa Ka3aXCTaHCKas IEPCIEKTHBA Pa3BH-
THS KaK ydacTHUKa BceMupHO# TOproBoi opraHu3alyy, B TOM YHCIE IPU B3aUMOJEHCTBUM C OPraHOM IO
Ppa3pelIeHuIo CIIOPOB.

Kniouesvie cnosa: 3¢dexTHBHOCTS, MEXaHHU3M, pazperieHne crnopos, BTO, Oprad mo pa3pemennio cropos,
KOMHIOHeHTEHI, cornamrenns, [ATT, Ka3axcraH, OTBeTHbIE MepBI, pa3BUBAIOIIMECs CTPaHbI, (yHKIIMOHUPOBaA-
HHE, Pa3BUTHE.

Beeoenue

Cucrema paspenieHusi ciopoB BceMupHOW TOproBod OpraHuM3allid — 3TO €€ CyJeOHBI opraH u
MEXaHU3M MPUHYIUTEIHFHOTO HWCIIOJHCHUS, TPHU3BAHHBIN MMOMOYh WICHAM OpTraHW3allud B Pa3pelicHUU
TOPTOBBIX CIIOPOB, BO3HHUKAIOIINX MEXTy HUMU. Ee CTpykTypa oTpakaeT IBIDKEHHE B CTOPOHY OOJIbIIEH
JIETaTu3aIiy YIPaBiIeHUs TOPTOBJIEH B paMKaX MHOTOCTOPOHHET'O TOPTOBOTO PEKUMA.

[To cpaBHEeHHIO C CHCTEMOH YperyJIupoBaHHS CIIOPOB €€ TPEAIICCTBEHHUKA, | €HepaIbHOTro
cornamenust o tapudam u toprosie (CATT), yperynmuposanue criopoB B BTO npencrasinsier coboit Oornee
CTPYKTYPHUPOBaHHBIN U (DOpMaIBHBIN MPOIECC C YETKO ONMPEACTICHHBIMH dTallaMi U OOJbIIeH JUCIIUILITHHON
B rpa)vKke pacCMOTPEHUS CIIOpa, YTOOKI pa3peniaTh TOProBbIe CIIOPHI KaK MOXHO 3 peKTrBHEE.

Camoe BaxHOE, UTO yperynupoBanne criopoB B BTO mpemycmaTpuBaeT MPaKTUIECKH aBTOMATHYIECKOE
MIPUHSATHE PEIICHUH KOMUCCHH: OTBETUMK, TPOUTPABIINN JEII0, MOKET 3a0JIOKUPOBATh X IPUHATHE, TOIHKO
ecni OH cMoxeT yOemuTh Bcex wieHoB BTO He nemats sToro. Muorme rocynapctBa-wiensl BTO
WCTIONB3YIOT MexXaHu3M paspemenust crnopoB BTO. B tom uwmcnme um Kazaxcran, craB y4aCTHHUKOM
opraamn3zanuu ¢ 2015 r., oueHs 3aMHTEPECOBAH B Pa3BUTHH MeXaHNW3Ma pa3pemenus cropos B BTO, Beas mist
Pa3BHUBAKOIINXCS CTPaH 3TOT WHCTPYMEHT SBJISETCS HauOoJiee TOCTYIMHBIM M MPAKTHUYECKH MPUMEHHUMBIM.
Tem He Menee cropbl 00 3(h()EKTHMBHOCTH 3TOT0 MEXaHHW3Ma BCE €IIE BEAYTCS U SBJSIOTCS BaXKHBIM
BOIIPOCOM JJIs1 OOCYKACHUSI.

B HayuHOl nmuTepaTtype peryiupoBaHUIO AESITEIbHOCTH OpraHa MO Pa3pelIeHHUIO CIIOPOB MOCBSIIECHBI
HCCIIE/IOBAHUS TaKUX yueHbIX, kak T.M Hcauenko, Christina Davis [1; 133], N.W. Tromynen, A.C. Cmbatsau
[2; 25], P.A. lllenenko [3; 20], MLII. Tpyuk-®énoposa, O.10. Tpodumenko [4; 73] u apyrux.

AHanmu3upys CIOXUBINYIOCS cuTyanuio B PecrmyOmuke KazaxcTtaH B OTHOIIEHHWH aKTyaIbHOCTH
ucnonb3oBanuss OPC, a Takke Hay4yHble TPyAbl YKa3aHHBIX BBIIIE aBTOPOB, B HACTOAIIEW CTaThe HaMU
CTaBUTCS 1I€Jb — MPOBECTH HAy4HbIH aHamu3 3¢h(EKTHBHOCTH MeXaHu3Ma paspeiieHus cropo BTO, B
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O HEKTVBHOCTb MEXAHN3MA Pa3peLLEHNS. ..

LEJIOM, AJSl CTPaH-YYacTHUL, B OCOOEHHOCTH, AJISl TPYMIIBl Pa3BHBAIOLIMXCS TOCYJapCTB, KyZa BXOIUT
Kazaxcran. Jlns wm3mepenus Takod 3()PEeKTHBHOCTH HCHOIB3YIOTCS €r0 BpPEMEHHBIE PaMKH, ydacThe
O0COOCHHO pa3BHBAMIINXCS CTpPaH, a TaKXKe pacKpeITHe mepcnekTuB Kazaxcrana mnsi manmpHeHIero
noBbieHns d¢dexruBHocT Oprana mo paspemeHuio cnopoB BTO. B pamkax o0Oo3nadeHHOW meinw B
CTaThe MPEIYyCMOTPEHO pElIeHre TaKWX B3aMMOCBS3aHHBIX 33/1ad, KaK aHAJIM3 ATAMOB pa3pemieHus cropa
mpu opraHe paspemeHus cropoB BTO, mcciemoBanne OCHOBHBIX apryMEHTOB B TMONB3Y 3(PPEKTUBHOCTH
OPC, omnpenenenue U pacKpbITHE MMOKa3aTesel, BIUAoMHX Ha 3()(HEeKTHBHOCTh MEXaHNW3Ma O Pa3pelleHHIO
CIIOPOB, BbIsIBIIEHHE 0COOEHHOCTEH nanbHeimero agdexruHoro passutus OPC ans Kazaxcrana.

Memoowvt u mamepuansi

MeTomoI0ru4ecKyto OCHOBY HACTOSAIIETO MCCIEAOBAaHUSA COCTABUIM OOLICHAYyYHBIE, YACTHO-HAYIHbIC
W MHBIE METOJBI UCCIIECI0BaHU: UCTOPUUECKHUH, (hOPMaTbHO-TOTHUECKUH, CPaBHUTEIBHO-TIPABOBON aHaN3
1 GOpMaIbHO-IOPUINYECKUN METOABI.

C noMoupl0 MCTOPHYECKOrO MeToJa ObIJI0 M3Y4YEHO pPa3BUTHE MEXAaHHW3Ma pa3pelIeHus CIOpOB B
pamkax BTO c momenTa 3amemienus Mexanu3ma I'ATT o ceronHsHero 1Hs, 4To Aaj0 HaM BO3MO>KHOCTb
BBLIICNUTH Haubosee 3(PEKTUBHBIEC aCTIEKThI TEKYIIET0 MEXaHU3MA.

Hcnonp30BaHUE CPaBHUTENIBHO-TIPABOBOTO  AHAMW3a IIOMOIJIO0 B  BBIIBICHMHM OCOOCHHOCTEH
pPaccMOTpPEHHs CIIOPOB CPEH IPYTUX MEXIyHapoHbIX opraHoB: EBponeiickuii cyn, HADTA.

q)OpMaHbHO'IOpI/IILI/I‘ICCKI/Iﬁ METOJ CII0OCOOCTBOBAJI BO3MOYKHOCTH BBIIBHTH KOMIIOHEHTBI JJIA
otieHnBaHUA 3G (HEKTUBHOCTH MEXaHMU3Ma TI0 pa3pelieHuio cropoB B pamkax BTO.

HopmartuBHo-npaBoByt0 0a3y COCTaBWJIM HOPMBI MEXIYHapOIHOI'O MpaBa, OIyOJIMKOBAaHHBIE U
HEOIMyOJIMKOBaHHbIE MaTEepPHajbl OTCYECTBEHHOW M MEXAYHAPOJIHOH FOPUANYECKON NMPAKTHUKH, aBTOPCKHUE
SMIIMPUYECKHE UCCIIEI0BAaHMUS B 00IaCTH HALIMOHAIBHOTO U MEXIyHApOAHOTO TOPrOBOTO MIPaBa.

JunanexTnyeckuii MeTo MO3HAHUSL COLMANBbHO-IIPABOBBIX SIBIICHUMN, & TaK)KE CUCTEMHO-CTPYKTYPHBIM,
CpaBHHTCHLHO'HpaBOBOﬁ, HOFHKO'TCOPCTI/I‘ICCKI/II\/'I 1 4aCTHO-HAY4YHBIC METO/Jbl U3YUCHH. I[IISI JOCTHXXCHUA
00BEKTUBHOCTH PE3YIBTATOB UCCIICAOBAHUA JaHHBIC METO/JAbI IPUMEHAIINCh KOMIIJICKCHO.

VKka3aHHas BBIE T€Ma HA CETOHSIIHWN JEHb SIBISETCA JOBOJBHO aKTyaJdbHOW B CHIJIy TOTO, YTO
BOIIPOCHI, CBSI3aHHBIE C Pa3pelICHHEM CIOPOB M KOHQIIMKTOB cpeiu ydacTHuKoB BTO, urparoT ponb He
TOJIbKO B OTHOUIEHMH OJHOTO KOHKPETHOTO TOCyAapcTBa, HO M Ha MEXIyHapOoJHOW apeHe, B LeioM. B
WTOTE, JaHHAsl CUTYallsl MOXKET NMPUBECTH K YXY/IIEHUIO OTHOLIEHUM MEXy TOCyJapCTBaMH, 4TO, B CBOIO
oyepenb, MOXET CKazaThbCs Ha 00BEMax MEXIoCyJapCTBEHHOTO TOBapooOOpoTa M MEXIyHapOAHOU
TOProBJIK, B YaCTHOCTH.

Pesynomamoi

C MoMeHTa cBOero mnosiBiieHus B 1995 r. MHOrne crpaHbl-4ieHsl BceMUpHOI TOproBoil opraHu3anum,
Oy/lb TO pa3BUTHIC WM Pa3BHBAIOLIMECS CTPaHBl, MUCIIOJIB3YIOT CHCTeMy paspelieHus crnopoB BTO s
paspelieHus CBOUX TOPTOBBIX CIIOPOB B CBSI3UM C OCHOBHOM IIENBIO CHCTEMBI paspemienust criopoB BTO,
KOTOpasi obecneuynBaeT 0e30MaCHOCTh U MPENCKAa3yeMOCTh MHOTOCTOPOHHEH TOProBoi cucteMsbl. M3BecTHO,
yro B BTO cymecTByloT 1Be OCHOBHBIE (DYHKIMHU: 3aKoHoAarenbHas MU cyaeOHas. [lepsas QyHKIus
otHocutcs K 1ienu BTO kak ¢opyma ajis TOCTHXKEHHUS] TOPTOBBIX COTJIAIICHUH M ObLIa OYeHb MEJICHHOW B
JNEUCTBUSX M3-32 JJMTENBHOrO 3aTPyIHEHHS B MHOTOCTOPOHHMX II€PEroBOpax 10 TeX IOp, MOoKa He OblI
JOCTUTHYT pe3ynbTraT Ha Munuctepckoit korpepenunu B Jloxe B HossOpe 2001 r. [locnennroro GyHKINIO
BBITIOJHSET CHCTEMa pa3pelIeHHs CIIOPOB, KOTOpas ABJSETCS OJHOM M3 HOBBIX KIIOUEBBIX XapaKTEPHUCTHUK
COBPEMEHHOH TI00AILHOW TOPTOBOM CHCTEMBI M JIOOMBAETCS PEaIbHBIX YCIEXOB. XOTsI HEKOTOPHIE yUEHbIE
YTBEPKAAI0T, 4TO cucTeMa paspeuienus cnopoB BTO He oOecnieunBaeT 3eKTHBHOTO MEXaHU3Ma CIIOPOB,
IpyTHe MPHU3HAIOT, YTO C MOMEHTAa CO3/IaHWs 3TOW CHCTEMBI crcTeMa pasperienus cropoB BTO, B memowm,
YCIEIIHO ITOMOraeT WwieHaM 3(pPEKTUBHO pa3peliaTh CIOPhI, a TAKXKe J0OUBATHCS COOJIIOCHUS TPSOOBAHUIA.
[TosTOMy B manHOU cTaThe OyaeT apryMeHTHpoBaHa 3¢ (EeKTUBHOCTh CHCTEMBI paspenienus cnopos B BTO c
MOMOIIBIO TPEX OCHOBHBIX KJIIOUEBBIX MOKa3aTesel: CPOKH, yuacTre u noctmwkenus. Conepxanue ee Oyaer
COCTOSITh M3 TpeX dvacTeil: Kparkuik 0030p mporecca yperynupoBanus criopoB B BTO, addexTuBHOCTD
CHCTEMBI yperyaupoBanus ciopoB B BTO u nocnenyroiiee paccMOTpEHHE JIByX MPOLECCOB — YCIEUTHOTO U
HEYCIIEUTHOT .

st TOoro, 4T00BI KOMMEHTHPOBAThH TPH YIIOMSIHYTHIE BBIIIE TIEPEeMEHHbBIE B U3MepeHUH d3PPEKTUBHOCTH
BTO, meobxomuMo OOBSICHUTH MexaHW3M paspemieHusi cmopoB BTO, droOpl 3HaTH MpaBOBYIO 0aszy B
orHomennu 3¢ ¢exTuBHOcTH. Kak ykazano B mokymente «Understandingthe WTO», nanucanHOM w1
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oryOnuKkoBaHHOM BcemupHoO# ToproBoii opranuzanuerd, Otnenom uHGQOpPMAlMW W BHEIIHUX CBA3EH B
2011 r.. paspeieHHe CIOPOB SBISCTCS OCHOBOIIOJIAraroIIel NPAKTUKONM MHOIOCTOPOHHEH TOProBOi
CHCTEMBI, KOTOpas MOXET CII0COOCTBOBAaTh CTAOMJIBHOCTH MHUPOBOM 3KOHOMHKH. Iloxoske, 4To neiictBus,
3aBUCSIINE OT 3TOW CHUCTEMBI, CTAIM MOBTOPHBIM TPEeOOBAaHHEM, MOTOMY YTO MPABHIIO HE MOXKET OBITh
WCTIONTHEHO 0€3 WMHCTPYMEHTa pa3pelleHrus CIIOpOB WM, IO KpalHel Mepe, OHO ObUIO OBl MeHee
sbdexTuBHBIM. Takum 00pa3oM, NaHHas CUCTEMa JENaeT aKIEHT Ha BEPXOBCHCTBE 3aKOHA, KOTOPBII
OCHOBaH Ha YETKO OMNpeIeNiCHHbIX NpaBWiIaX, ¢ Tpa(uKoM 3aBepllieHHs [elia, YTOObI cIeNaTh TOPrOBYIO
cucreMy OoJiee HaIeKHOM U IIPeICKa3yeMO.

IIpexxnme dwem roBOpUTh 00 J(PQPEKTUBHOCTH MexaHM3Ma paspemeHuss crmopoB BTO, wHyxHO
[IPOaHAJIM3UPOBATh IPOLECC PACCMOTPEHHsS CHOPOB. 3a paspelieHue crnopoB oreedaer Oprad 1o
paspenienuto cnopoB (I'eHepanbHBI COBET B IPyroM BHIE), B COCTAB KOTOPOro BXoAsT Bce wieHsl BTO.
Opran mo pa3pelieHHI0 CIOPOB HMEET HCKIIOUUTEIBHOE IPAaBO CO3IaBaTh «IPYMIBI IKCIEPTOBY» IS
paccMOTpeHusl [ena, a TakKe NMPUHUMATh WIM OTKIOHATH BBIBOIBI TPYII WM PE3YNbTaThl AlESUIALUH.
OH ciequT 3a BBINOJIHEHHEM PELICHUH 1 peKOMEHIAIMH U UMEeT MPaBO CAHKIIMOHHPOBATh OTBETHHIE MEPHI,
€CITU CTpaHa He BBITIONHSET PEICHHE.

Ileporit atam: koHCydbTammu (mo 60 mHei). Ilpexme yem mnpeanpuHUMATH KaKHe-THOO pyTHe
JEHCTBUS, CTPAaHBI-YYaCTHHIIBI CIIOPA JTOJDKHBI IIOTOBOPUTH APYT C APYTrOM, YTOOBI BEISICHUTh, MOTYT JIH OHH
ypETYIUPOBATh CBOM PAa3HOTIIACUS CAMOCTOSITETbHO. Ecim 3T0 He yJaercsi, OHU TaKkKe MOTYT 00paTUThCS K
I'enepanbrOMy nmupexTopy BTO ¢ mpoce0oit 0 mocpemHHYecTBE WM TOIMBITATHCSH IMOMOYb KaKUM-TTHOO
JIPYTHM CIIOCOOOM.

Bropoii 3ramn: HazHaueHHUE TPETEHCKOW T'PYMIBI KCHEPTOB (10 45 mHel Ha Ha3HAYCHHE KOMUCCHH,
IIoc 6 MecsueB Ha MOABEACHHE MTOrOB pabOThl Komuccuu). Eciu KOHCymbTanmuMu HE Oar0T pe3ylibTara,
CTpaHa, MMOJAaBILAs kKajJo0y, MOXKET IMONPOCUTh Ha3HAYUTh AleJUIALMOHHYI0 KoMHuccuio. CTpaHa «Ha CKaMbe
MOJICYAMMBIX» MOXET 3a0JIOKMPOBATh CO3/aHMEe KOMHCCHUH OAMH pa3, HO korma OpraH mo paspenieHHro
CIIOPOB COOEpETCs BO BTOPOU pa3, Ha3HAYCHHE YK€ HE MOXKET ObITh 3a0JIOKUPOBAHO (ECIIM TOJILKO HE OyneT
JOCTUTHYT KOHCEHCYC IPOTHMB Ha3HaueHHs KoMHUccHHu). Tpereiickas rpymma mnomoraer OpraHy 1o
pa3pelleHUI0 CIIOPOB BRIHOCUTH PEIICHHUS WM peKoMeHaanuu. Ho moCcKobKy OT4eT KOMUCCHH MOXET OBITh
OTKJIOHEH TOJIBKO KOHCEHCYCOM B OpraHe Mo pa3pelleHnIo CIIOpOB, €€ BBIBOJIbI TPYJHO OTMEHHUTH. BBIBOABI
KOMHCCHH JOJKHBI OBITH OCHOBAHBI HA YIIOMSHYTBIX COTJIAIICHUSX.

OKoHYATENbHBIA OTYET KOMUCCHM OOBIYHO JOJDKEH OBITh NMPEIOCTABIEH CTOPOHAM CIOpa B TEUCHHE
IIECTU MCECALICB. B CpPOYHBIX ClIy4dasx, B TOM YHUCJIC B OTHOIICHUU CIIOPOB IO CKOPOIIOPTAIIMMCS TOBapam,
CPOK COKpamiaercsi 10 Tpex mMecsueB. OKOHYATEIbHbBIH OTYET MPEACTaBIAETCSI 00EUM CTOPOHAM, a Yepe3 TPH
Hezienu OH pacceutaercsi BceM wieHaM BTO. Ecnm xoMuccus pemiaer, 4To cropHas TOprosas Mepa
JICMCTBUTEIBHO HApYIIAET CorJalieHue win o0s3atenbctBo BTO, oHa peKOMEHIyeT MPUBECTH 3Ty Mepy B
cootBeTcTBHE ¢ paBmiiaMu BTO. OPC MoxeT mpemioknuTh, Kak 3TO MOXHO C/AETaTh.

OTueT CTaHOBUTCS NMOCTAHOBJIEHUEM WM pekoMeHnanuelr OpraHa no pa3pelieHuIo ClIOpoB B TEUEHHUE
60 nHeil, ecnu KOHCEHCYC HE OTKIOHUT ero. O0e CTOPOHBI MOTYT 00XKaj0BaTh OTYET (M B HEKOTOPBIX Cllyda-
sIX 00€ CTOPOHBI 3TO JienaioT). Ecnu pekoMeHaanuy 1 pemieHus: He BBITOJIHIIOTCS B TEUEHHE Pa3yMHOTO Tie-
pHOaa BpEMEHH, TO CTOPOHA, YbHM IpaBa B paMkax wieHcTBa B BTO Obuin HapymieHsl, IMEET MpaBo Ha KOM-
MEHCALUI0 ¥ BPEMEHHOE NPHOCTAHOBICHHUE YCTYNOK. Ecny cTOpOHBI HE MOTYT NPUHTH K COTJIALICHUIO O
TOM, YTO SIBIISIETCS Pa3yMHBIM CPOKOM, TO BOIIPOC MOXKET OBITh PEIeH IMyTeM OOS3bIBAIOLIETO apOUTpaka
[1; 133].

Takum 00pa3oM, yTBEp)KAAeTCs, YTO cUCTeMa paspelieHus cropoB BTO sBnsercst upe3BbIYaiiHO
spdexTrBHON. OJHAKO 3TO MHEHHE BCE €Ille OTBEPraeTcs B CBS3H C JIIMTENHLHOCTHIO TMpollecca |
OTCYTCTBHEM OTBETHBIX Mep, 0COOEHHO Ut pa3BuBaromuxcs crpad. CyneOHble pa3oupaTenbcTBa B paMKax
yperynupoBanusi crnopoB BTO dacTo 3aHMMalOT OTHOCHUTEIBHO MNPOJOJDKMTENBHOE BpeMS W MOTYT
noTpedoBaTh AONOJIHUTENBHBIX pacxofoB. boyee TOro, OrpaHMYEHHOCTH OTBETHBIX IIOJIHOMOYMH
Pa3BHUBAKOIUXCA CTpaH MOXKET CACPKHUBATH I1OAa4y )Ka.HO6, €CJIN HET HAaACKAbl HAa BEBIHECCHHEC peHIeHPIfI B UX
MoJIb3y, TEM OoJiee, UTO HE CYIIECTBYET MEXaHN3Ma KOJUIEKTUBHOI'O HAKa3aHHUsI OTBETYMKOB-PELUINBUCTOB.
Kpome Toro, mansle pa3BuBaroLIvecs CTpaHbl MOTYT CIEpXHBaTh ceOs B OOBMHEHHMAX B CBoel OopnOe,
4TOOBI HE CTABUTH o yrpo3y npuBUJICTHH, HA KOTOPBIC OHM I10JIararoTCsA, BKJIKOYasd IMOMOIIbL Ha pa3BUTUC U
OJIHOCTOPOHHHME TOProBbie MpedepeHiuu. Bce 3TH apryMeHThl NOCTPOEHBI TaKUM 00pa3oM, YTOOBI
orpoBepruyTh 3pdexTuBHOCT paspemieHust cnopos B BTO. Oapnako mis Toro uyToObl cucrtema OblLia
3G PEKTUBHOM, OHA JOJDKHA OBITh B COCTOSIHMHM OOECIEUYHUTh JIETKUH JIOCTYII ISl BCEX TOCYAAapCTB-UICHOB,
KakK 6OFaTBIX, TaK N 6e)IHBIX B OTHOCHUTCJIIBHO KOPOTKHE CPOKH, a TAKXKC JJIA oOecIie4eHnsT BBITOITHEHUS
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pelIeHni B pa3yMHbIE CPOKH. DTO TTOHUMaHHUE OTPa)XeHO B CT. 12 JIorOBOPEHHOCTH IO pa3pelIeHUI0 CIIOPOB
n B camomM OPC, B KOTOpPOH 3asBIE€HO, YTO «OIEPAaTHBHOE YPETYJIHPOBAHUE» CIIOPOB SIBISETCS
«HeoOxomumMbiM T 3 dexkTuBHOTO GyHKIMOHMpoBaHus BTO wm momnmepkaHwsi Hauiexamiero OaiaHca
MEXy IpaBaMH U 0053aHHOCTSMH WICHOBY» M YTO IIETIM CUCTEMBI pa3peiueHus copoB BTO 3akmouatorcs B
obecriedeHuN «0€30MacHOCTH M IIPEICKa3yeMOCTH MHOTOCTOPOHHEH TOPIOBOH CHCTEMBD», «COXPaHEHUH
IIPaB U 00s13aTENbCTB YJICHOB 110 0XBATHIBAEMbBIM COIJIALICHUSAM U PA3bCHEHUH CYILECTBYIOIINX MOJIOXKEHUI
9TUX cornamenuit» [2; 28]. CTOUT OTMETHUTH, YTO apOUTPaK YCTYIAET B JIOCTYITHOCTH BCEM, KaK Pa3BHUTHIM,
Tak ¥ Pa3BUBAIOLIMMCS CTpaHaM, BBUAY BBICOKMX (UHAHCOBBIX 3aTpaT sl HCIIOJIb30BaHMSA JaHHOTO
HHCTPYMEHTA.

C momenta Berymieans B BTO Kasaxcran B pamkax OpraHa mo pa3penieHHI0 CIOPOB Y4acTBOBAT
B 36 nenax, cpelu KOTOPhIX B1-M — B KauecTBEe OTBETUMKA IO AeTy 00 AHTHAEMIHHIOBBIX MEpax B OTHO-
IMIEHUH YKpauHbl U B 35-0 — KaK TPeThe JINIO0. B meje ¢ YKkpanHo# MEXaHU3M IT0 Pa3pemeHnuio CIIOPOB J0-
Ka3bIBaeT CBOIO NMPAKTHYECKYI0 3HaunMocTh A Kazaxcrana, Benps paccmotpenue uaer ¢ 2017 r. u Ha Texky-
LI MOMEHT CTaaMsl IEPETOBOPOB U KOHCYJIbTALMN MPOAOIKAETCs ¢ BKItoUeHUeM Poccum nnst ydactus B
Hux. [Ipu noMomu MexannsMa pazpeuienust cnopoB ¢ 2018 r. Kazaxcran oTctauBaeT cBOM HHTEPECH! 10 aH-
THUIAEMIMHTOBBIM MTOLUIMHAM HA CTaJbHbIE TPYObI, YTOOBI 3aIIUTUTh BHYTPEHHUI PHIHOK OT HEOOPOCOBECT-
HOW KOHKYPEHIIMH CO CTOPOHBI 3apyOeKHBIX UMIOPTEPOB. B 2020 r. Opran mo pa3pemeHuo cnopoB IpuHsLT
K paccMoTpeHuIo 3asBieHne Keipreizcrana o ToM, uto Kazaxcran Hapymaer o0si3aTelIbHbIE HOPMBI B paMKax
I'ATT u Cormamenns 06 yupexaennn BTO. Ha Texymuit MOMEHT NaHHBIA CIIOp M3y4YaeTCs KOMHUCCHEH U
[IOKa MEXaHU3MOM II0 Pa3peIICHUI0 CIIOPOB MOAEPKUBAIOTCS BBIBOBI Ka3zaxcTaHa o TOM, YTO HapyLICHUI
He ObLIO0, a y>KeCTOYeHHE KOHTPOJIS Ha FPaHUIle, U3-32 KOTOPOTO U OBLI CIIOp, CBSA3aHO C TEM, YTO HECOBEp-
LICHCTBO TAMOKEHHOT'O yNpaBlieHHs, HECOOMOICHUE psiAa TpeOOBAaHUI 1O MEPEMEIIECHUI0 TPAH3UTHBIX TO-
BapoB KbIpreizcranoM npuBOIAT K yObITKaMm B Oropkere Kazaxcrana u qpyrux crpan-uienoB EADC ot He-
ymatel HIIC 1 TaMOKEHHBIX MOIUIHH.

Takum 00pa3oM, BIJIAIOIIMECS JOCTHXKEHUS B 001acTH paspemnieHust cropoB BTO cBHISTENLCTBYIOT O
TOM, 4YTO MHOTHe cTpaHbl wieHbl BTO ucnons3ytoT u xoTsaT npuMeHsath cuctemy BTO mns paspenieHust
CIIOpPOB, TaK KaK CUHUTAlOT, 4YTO 3Ta CHCTEMa BHECJIA BaXXHBII M 3HAYUTEIBbHBIN BKJIaA B pPa3BUTUC
MEXyHapOJHOTO TOProBOro mpaea. M Bce 3To sBIsETCS NPU3HAKOM ee ycrexa. Takum oOpaszom,
yperynupoBanue cnopoB B pamkax BTO He Tompko 3(QeKkTuBHO Ui OOCTHKEHHMSA Iporpecca B
KOPPEKTHPOBKE TOProBOro 0apbepa M COKpaIleHHs MPOJOJDKUTENFHOCTH CIIOpa, HO M IPUMEYaTeIbHO TeM,
YTO CHCTEMa CIIOPOB ObLIa OTHOCUTEIBHO YCIICIIHOW ISl pa3pelieHus] TOPrOBBIX CIIOPOB.

Obcyorcoenue

OpnHrM U3 TIOKa3aTelel, O3BOJISAIONINX OIeHUTh d(()EKTHUBHOCTH pa3pelieHus cropos B pamkax BTO,
SIBIIIETCS] TIPOIOJKUTENIEHOCTh BpeMeHH. MHEHHE TeX, KTO TOBOPHUT, YTO KOMHUCCHS TI0 Pa3pelieHHio CIIOpOB
B BTO 3anmmaeTr ciuimkoM MHOTO BPEMEHHU WM JaXKe 3aTATHBAET MPOIECC MPOCTO HE COOTBETCTBYET JAEH-
ctBuTensHOCTH. Ha camom nene criopet B BTO B cpemHeM paccMaTpWBaIOTCS 3HAYUTENBFHO OBICTpee, deM
JieJla B IPYTHX MEXAYHApOIHBIX MM PETHOHANBHBIX opraHu3anusax, Takux kak MC, EC u HA®TA. Cpen-
HUI cpok paccMmoTpenus aen B komuccun BTO cocraBmsier 10 MecsiieB, HCKITIOUas BpeMs, HEOOX0uMoe
JUIsl COCTaBIICHUSI KOMUCCHU U TiepeBol 0TueToB. K cpaBHeHuto, 31o Hu 4 roga B MC, 2 roga B EC u 3 roga B
HA®TA [5; 98]. O1o Takxke ObIcTpee, ueM apOuTpakHble pa3OUpaTeIbCTBA IO CIIOPaM MEXy HHBECTOPaMH
W TOCYAapCTBOM BO BcemupHOM MexayHapoJHOM meHTpe BcemupHoro 6aHka mo yperyjaupoBaHUIO HHBE-
CTUIIMOHHBIX cropoB, u3BecTHOM kak MIIYUC. Ha caiite MIIYUC, B cpeanem, TpeOyercs Oojiee Tpex ¢
MOJIOBUHOH JIET JJIsl TOTO, YTOOBI pACCMOTPETH J1en0. TeM He MeHee CYIIECTBYIOT HEKOTOphIE pa3dupareinb-
ctBa B komuccusix BTO, koropblie 3annMaroT 6osee 10 MecsIeB U JJaxke TOYTH ToJl, HO 3TO HCKIIOUHTENbHbBIE
ciydau. EcTh 1aBa TpOMKHX nenia, HA pacCMOTpPEHHE KOTOPBIX YIIIO HECKOJBKO JIeT: Aena «Airbus» m
«Boeing», moToMy 4TO OHM OBIJIM OTMEUYEHBI KaK caMble CIOXKHBIE U Joporocrosuye aena. Y onu He mpen-
CTaBISIIOT COOOH HOPMY, KOTOpasi SIBISIETCS €JUHCTBEHHBIM 3TAJOHOM, KOTOPBIH pacCMaTpHUBaeT cUCTEMa
paspemenus criopoB BTO. Iloatomy BpemenHsie orpanndeHust B BTO BmomHe cripaBeayIuBHI 10 CPABHEHHUIO
C MPOLEAYPAMHU pa3pelIeHHs] CIIOPOB B MEXIAYHAPOIHBIX OpraHM3alMsIX 110 BOIPOCAM COMOCTaBUMOW CIIOXK-
Hoctu. Kpome Toro, mpusHaHo, 4TO B mpolecce yperyaupoBanus criopoB B BTO tpeOyercst cooTBETCTBYIO-
mee BpeMsi, YTO O3HAYaeT, YTO B ITOW CHUCTEME HeT IpeaHaMepeHHOW 3aJep)KKH WM 3aTATHBAHHA, €CITU
TOJIBKO CTOPOHBI 3TOTO HE 33yMald. JDTO BUAHO, HAPUMEDP, U3 OMHCATEIHHBIX CTATUCTHYECKUX NaHHBIX,
uMeBmux Mecto B mepuon ¢ 2000 mo 2019 rr., KOTOpBIA MOKA3BIBAET CPETHEE BPEMS PACCMOTPEHUS
Kax1oro (a3oBoro mpoiiecca B paspemnieann criopoB BTO crnexyrommm o6pazom:
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K.C. TanraTtoBa, 3.M. BarimarambeTtoBa

1. Ha srane KoHCy/bTaIMid cpegHee BpeMs, KOTOpoe TpeOyeTcs CTpaHe CO CIIOpaMH, COCTABIAET OKOJIO
IITU-IIECTH MECSALEB C JAaThl 3alpoca HAa KOHCYJIbTallMM N0 AAThl CO3JAHUS TPYNIBL, B TO BpeMS Kak
YCTaHOBJICHHBIN 3aKOHOM CPOK COCTaBJISIET 1Ba MecsLa.

2. Crenyromas (aza — maHenb, cpelHee BpeMs Mpolecca Ha KOTOpOW cocTaBisieT 15 mecsies.
«Ha 3ToMm 3tane, corsacHo YcTaBy, NIPOAOKUTEIBHOCTD IIPOLIECCa B KOMUCCHH COCTABIISET LIECTh MECSLIEB,
KOTOpbIE MOTYT OBITH HPOUIEHBI A0 JIEBATH MECSILEB, €CIM 3TO HEOOXOAMMO CTOPOHAM, XOTS, COIJIACHO
JIOrOBOPEHHOCTH O pa3pelieHnH CIOpPOB, Kak MPaBWIIO, Mpeiaralorcs 0e3 Kakoro-audo JaimbHeWIiero
npoanenus». CrleayrommM 3TanoM sBiseTcst mporecc AmemsinuoHHoro opraHa (AO). Kak ykasano B
3akoHe, CpOK €ro 3aBepIleHus cocTaBisieT 60 mHel, HO ¢ BO3MOXKHOCTRIO TpoieHus 10 90 mueid. JlaHHbIC
MTOKA3bIBAIOT, YTO CPEIHSS POAOIDKUTENbHOCTh cocTaBiseT 90,3 musa. B 113 u3 127 cimyuaes, To ects 89 %
ot oburero yncia, AO 3aBepiin cBoro padoTy B Teuenue 91 nus [6; 81].

4. 3arem mepexoamM K KommccusaM 1o cooOmoneHuio (ct. 21.5 Understandingthe WTO), xotopsie
HNMEIOT YCTaHOBJIEHHBIN 3aKOHOM CPOK B 90 AHEH ¢ BO3MOKHOCTBIO IIPOJUIEHUS], HO MAKCUMAJIbHAs 3a/IepXKKa
mporecca He IpeaycMoTpeHa. Ha mpakTuke KOMHCCHSM TO coOmrofieHHio TpeOyeTcsi B CpelHEM OKOJIO
BOCBMU MECSLEB TSI 3aBEPLICHUS CBOCH PaOOTHI.

5. Haxonem, peub wmmer o cpegHem pa3ymHOM mepuone BpemeHu (PIIB) anms BemomHeHus
pexoMennanuii cyaeOHbix opranoB BTO. Cpemnuii cpok mis PIIB mpu OBYCTOpOHHEM COTJIAILICHHH
coctaBinsieT 9,3 Mecsa, KOTOPBIM MpHUCYKIaeTcsl apOUTPOM B PaclpOCTPAHEHHBIX PEIICHHSAX, B TO BpPeMs
Kak cpemanii cpok mis PIIB mpm BeiHeceHmu pemieHust apOUTpPOM B OOBIYHOM apOWTpake COCTaBISET
11,7 mecsnes. Ha ocHOBaHWE YITOMSIHYTBIX BBINIE JaHHBIX MOXKHO yTBEepXkaaTh, 9To B mepuoxa ¢ 2000 mo
20191r. B pamkax yperyaupoBaHus crnopoB BTO He NpoUCXOAMIO HAMEPEHHOrO 3aTsTHBaHUs
pa3duparenbCTBa, €CIM 3TOro He TpeboBan CTOPOHbL. TakuMm 00pa3oM, B LIEJIOM, MEXaHU3M pPa3peLIeHUs]
copoB BTO MoxxHO cuntats 3 PeKTHBHON CHCTEMOM C TOUKH 3PSHHS CPOKOB.

Eme omHuMm mokazaTeneM SBISETCS aCleKT y4acTus, OCOOEHHO JUIs pa3BUBAIOLIMXCS CTpaH U €ro
nocTkeHuss. CUUTaeTcs, YTO OJHHM W3 OCHOBHBIX (DAKTOPOB, BIUSIOIIMX HA y4acTHE Pa3BHUBAIOLIUXCS
CTpaH ¥ BEHITNIOJIHEHNE UMH PEIIeHUH aHeNlel u anelusmuoHHbIX opranoB BTO, sBisercs 3¢ heKTHBHOCTS,
o KpaifHeW Mepe, CHCTEMBl pa3pellieHHUs] CIOpPOB B DPAa3pEUIEHHH CIIOPOB MEXIy CTpaHaMH C DPa3HOH
MIOJIUTUYECKOM U dKOHOMHUYECKOW Molnsio. Daktruecku, B 2018 r. pa3BUBarONINeCs CTPaHBl COCTABIISLIN
OOJIBIIMHCTBO BO3OYKIACHHBIX Nes. HampuMep, pa3BruBaromuecs CTpaHsl ObUTH McTHaMu B Oonee yem 100 %
ciiyyaeB M oTBeTuyuKamu B Oosee yem 100 % cmyuaeB B nepuoxa ¢ 2000 r. B nepuon ¢ 2010 mo 2019 rr.
Pa3BHUBAIOIIMECS CTPaHbl ObUTH HMCTIAMU B Oojiee ueM 45 % nen, a oTBeTunkamMu — B Oosiee uem 43 %.
Bonee Toro, mocie AByX OecATUIIETHH MPAaKTUKW 3Ta CHUCTEMa BHECTAa 3HAYMTENbHBIA BKJIAJ B YIPABICHHUE
rJ100aJIbHBIM TOPTOBBIM B3aUMOZECHCTBHEM C OOJBIIMMH MIPEUMYIIECTBAMH, U YETKHH MPOLECC BBIHECEHUS
pelieHnii, B pe3yNbTaTe 4Yero MHOTHE CTpaHbl pa3paboTany HHHOBAIMOHHBIE JEWCTBUS JUISl PEIICHHS
MOBCEIHEBHBIX TMpPoOJeM, BO3HUKAIOUMX B MHpoBoi Toproie [7; 11]. Hampumep, mnoaroroBka
npasutenscTBa FOxHON Kopen k paccMOTpeHUIo fiena npoTuB aHTuAeMNnuHIroBbix Mep CIIIA B oTHOmIEHNH
LBETHBIX TEJIEBU30POB MOATBEPKAAET, YTO TPEOOBAHHUS TECHOTO COTPYAHMUYECTBA MEXAY YMHOBHUKAMH H
OM3HECMEHAaMU OKa3bIBAIOT MMOJIOKUTEIBHOE BIHMSIHAE Ha ()OPMHUPOBAHHE BHYTPEHHEW TOPrOBOW MOJIUTHKH.
B pesynbrare 3toro cnopa lOxHast Kopest crana 6osee yBepeHHo ydactsoBaTh B BTO u 6onee mo3uTuBHO
CMOTpETh Ha MPEUMYLIECTBA «TI00aIH3alnN» 3KOHOMHUKH.

B pa6orax aBtopor P.II. llemenko u O.FO. TpodhumeHko B KauecTBe MOIACPKKH apryMeHTa 00
spdextrBHOCTH OPC mpuBOAMTCS CpaBHEHHE YCICHIHBIX W HEYCIEIIHBIX KEHCOB MPHU pPaccMOTPEHUHU
CIIOPOB, YTO JAeT BO3MOXHOCTHb B3IJISIHYTh Ha pa0OTy MEXaHH3Ma C NpPaKTHUECKOW TOYKH 3pEHUs.
Yenemmwnid cmydait: CIIA — O6nrynenue (Kopes). 1o ogHo u3 ycmemHbix nen s FOxuoi Kopen,
nockonbky Coenmnennsie lllTaThl B KadecTBe OTBETYHMKA ITOJHOCTHIO BBIMOJHWIM PEKOMEHAANNN H
pemienuss OPC B pa3ymHBIE CPOKH, corilacoBaHHbIe cTopoHamu 19 nexaOps 2011 r. Ilpotias Bce stambl
Mpolecca yperyJupoBaHus CIiopa, HauMHas ¢ KOHCynbTanui 24 Hos0ps 2009 r. u 3akaH4YMBas CO3JaHUEM
komuccru 18 wmast 2010r., Kopes Bemrpana sto apemo mpotuB CIIA [3;20]. Kopes 3ampocmiia
koHcynbTauuu ¢ CIIIA OTHOCHTENBbHO HCIIONB30BAHUS MMM OOHYJICHHS B TPEX aHTHAEMIIMHIOBBIX Iejax,
Kacaroluxcsa ONpeAeNeHHbIX ToBapoB u3 Kopen, a MMEHHO: JMCTOBOW HEp)KaBEIOUIEW CTalM B PYyJIOHAX,
JIUCTOBOM M TIOJIOCOBOW HEPIKABEIOIIEH CTaIM B PYJIOHAX, & TAK)KE aJIMa3HBIX MIIFHBIX AUCKOB U UX YacCTeil.
Kopest yTBepknana, 4to pe3ynbTaToM NpuMeHeHus: oOHyneHus MunuctepctBom Toproeiuu CIHA B sTHX
Tpex ciydasix Obl10 TUO0 UCKYCCTBEHHOE CO3AaHUE MapikKH JIEMIIMHIA TaM, TJ€ B IPOTUBHOM CIIyyae OH HE
ObUT OBl OOHApY’KEH, WM JUTS 3aBBIIICHUS] MapKH JieMInHra. B cBoeM 3ampoce Ha KoHCyibTanuio Kopes
yTBEpKJalia, 4TO HCIONb30BaHUE OOHYJICHHSI B CBOMX OKOHYATENHHBIX OMNpEIETICHUSX, HM3MEHEHHBIX
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OKOHYATENBHBIX ONpeNesIeHHAX M IMpHKa3ax 00 aHTHIEMIIMHTOBBIX IMOLUIMHAX B TPEX PaccMaTpUBaEMbBIX
ciydasx He coorBercTByeT oOs3arensctBam CIIA mo ct. VI TATT 1994 m cr. 1, 2.1, 2.4, 242 u 5.8
AHTHAEMITMHTOBOTO cornameHus [8; 44]. Hakoner, rpymnma npummia K BeiBoay, 9ro CoenuHennsie LITaTe
JIeCTBOBAJIM HE B COOTBETCTBHHU C TIEPBBIM MPEIOKEHHEM CT. 2.4.2, MCTIONb3ysS METOIOJIOTHIO OOHYJICHHS
IIPU pacueTe ONpelesICHHbIX IPEAEIOB NEMIIMHIA B KOHTEKCTE TPEeX MEPBOHAYAIBHBIX PACCIEHOBAaHUN, O
KOTOpbIX HAeT peub. Takum oOpazom, mocne mnomydeHus CoenuneHHbiMH lllTatamu BoCbMH MecsIlEB
pa3yMHOro Iepuoja A BelmojdHeHus: pekomengauuii u pemenuit OPC, Coeaunennsie LlltaTel, HaKoHeN,
YBEJIOMMJIM, YTO OHHU IOJHOCTBIO BBIMOJNHIWIM pekoMeHnauuu 19 nekadps 2011 r. [8; 44]. Heycnemnsiit
ciy4daii: CILIA — EC u HekoTopsle rocynapcrBa-aieHsl — Jleno o 00mbImX rpakIaHCKAX caMoeTax. JTo
JIeJI0 IPU3HAHO Ba)KHBIM BOIIPOCOM M BBICOKMMHM CTaBKaMH, KOTOPBIE NMPHUBEIH K 3aTSATUBAHUIO U, IIOXOXKE,
HEYIavyHOMY HCXOAY Jeja B pamKkax paszpemieHus ciopos BTO. Dto meno, usBectHoe kak «EBpomelickue
cooOmiecTBa — MeEpbl, BIMSIONIME HAa TOPIOBIIO OOJNBLIMMHU TPaXIAHCKHMMHU CaMOJEeTaMu», Hadaioch 6
okTsiopss  2004r. ¢ koHcymprammii CIHA (uctma) ¢ mpaButenscTBamu  |'epmannn, @pannuw,
Benukobpuranun u Mcnanum («rocyaapcrBa-uneHsi») u EBponelickumu coodmectBamu («EC») (0TBeTUHK)
OTHOCHUTENILHO Mep, BIUSIOMIMX Ha TOPTOBIIO OOJBIIMMHU TPaKIaHCKUMHU camoiieraMu. COrjlacHO 3ampocy
Ha koHcynpTammu OoT CHIA, mepber EC u TOCYmapCTB-4JI€HOB MPEAOCTABISIOT CyOCHINH, KOTOPBIE HE
COOTBETCTBYIOT uX o0s3atenbctBaM 1o ['ATT 1994: cr. 1l:4, XVI:1, XXIII:1 Cyb6cumuu wu
KOMIIEHCAIIMOHHBIE MepHL: CT. cT. 1, 2, 3.1, 3.2, 5, 6.3, 6.4.43 [9; 112]. Komuccus 1o gaHHOMY A€y ObLia
cozmana 20 wrons 2005 r., To ecth Oonee yem uepe3 ABa Mecsia nocie obpamenns CIIA ¢ mpoce6oii o
CO3/IaHNU KOMHCCHUH, Tak Kak 13 wmions 2005 r. Obiia co3mana apyras KoMuccus. ABcTpanwus, bpaswmms,
Kanana, Kuraii, SInonus u Kopes 3apezepBupoBanv cBOM MpaBa TPETBUX CTOPOH. 3areM, 23 CeHTsOps
2005 1., cocTosmock 3aceaanne, Ha kotopom OPC Hawan nponemypsl, mpexycMoTpeHHblie [punoxerneM V k
Cornamenuto mo cyocuamsM M KOMIEHCAlMOHHbIM MepaMm. OAuH U3 IyHKTOB 3ampoca CoelMHEHHBIX
Itaroe mpocun ['enepanbHOoro aupexTopa chopMHpoBaTh KoMuccuto 7 okTsiops 2005 r. Opnako
17 oxts16pst 2005 1. 'eHepanbHBIN IUPEKTOpP OTKa3ajics OT y4acTHsl B 3acCelaHUM, U BMECTO HErO B COCTaB
KOMHCCUHM BOLIENl 3aMecTuTeNb | eHepanpHOro aupektopa. Ha 3Tom 3Tame, mo-BHOMMOMY, CIIOKHOCTh
BOIIPOCOB TOBJIMsUIA HA 33JepKKy B (opMupoBaHMH KoMuccuu [4; 73]. B maHHOM ciy4yae KOMHCCUS HE
cMoria Obl 3aBEPIIUTH CBOIO pa0OTy B TeUeHHUE IecTH Mecsies ¢ 13 anpenst 2006 r. u3-3a MaTepHabHBIX U
MPOLEIYPHBIX CIIOKHOCTEH, CBSI3aHHBIX C 3THM crnopoM. OnHaKo KOMHCCHS 3aBeplunia paboTy B KOHILE
ampens 2010 r. Bonee Toro, pe3ynapTaT 3TOro Jeja BCE €LIE HAXOOWICS B CTaTyce MPOAOIDKANOUICHCS
MPOIIEeTyPhl COOIIIOICHUS, YTO 03HAYAET, UTO JIENIO elle He ObuTo pemieHo. HakoHelr, 3To €710, Kak MpaBuiio,
3aHMMaeT MHOTI'O BpEMEHH B MexaHu3Me paspemieHus cniopoB BTO, koTopoe emie He ObLIO pa3pemieHo, u
MOJKET OBITh OTPa’KEHO KaK HEyIaduHOE AEJIO.

Ha namr B3rmsan, aprymentst B paborax P.I1. lenenko u O.1O. Tpodumenko mokassiBatoT 3hdHexTus-
HocTh OPC, IOCKONIBKY MOKA3aHO, YTO XOTh MHOTHE Jiejia ObLIM YCIICIIHO pa3pelieHbl B paMKaxX MeXaHu3Ma
pasperenus criopoB BTO, Bce erie ecTh HEKOTOpBIE Jieia, Ha PacCCMOTPEHUE KOTOPBIX YIIIJIO MHOTO BPEMEHHU
WX 110 KOTOPBIM HE ObUIO MPUHATO OKOHYATEIBHOIO PEIICHHS, HO JIMILbL B CHIIy OTKa3a CTOPOH COAEHCTBO-
BaTh MPH PACCMOTPEHHH CIIOpa, a He MoToMy, 4To OPC He BBHINONHSAET CBOIO (DYHKIIHUIO.

Raxnrouenue

KommuiekcHbIl aHanmm3 MexaHuzMa Mo paspemeHuro crnopoB BTO, mpoBeeHHBI B 3TOM CTaThe,
moKasal, 4To cucrema paspemeHus copoB BTO siBisiercst 3 peKTHBHBIM HHCTPYMEHTOM JJIsl pa3pelieHus
ciopoB Mexny crpanamu-wieHamu BTO. C Touku 3peHHsI CPOKOB, cucTeMa padoTaeT HaJJIeKalluM |
YIOPSAOYEHHBIM 00pa3oM. YBeJIMYEHHE YHCIa YYaCTHHUKOB, OCOOCHHO W3 pa3BUBAIOIIMXCA CTpaH,
Y BBIJIAIONIHECS IOCTIKEHHS B Pa3pellieHuH CIIOPOB MO3BOJIMIIM 3TOH cucTeMe d3QQEKTHBHO JOCTUYb CBOCH
[JIaBHOM 1N — yPEerylupoBaTh CIIOPHI MEXAY CTpaHAMHU-YICHAMH, YTOOBI 00eCTIednTh 0€30MacHOCTh U
MIPEICKa3yeMOCTh MHOTOCTOPOHHEN TOProOBON CUCTEMBI.

Ilo MHeHUIO aBTOPOB, caMa NMpHUPOa OTBETHBIX Mep B pamkax OPC He B OTHON Mepe COOTHOCHUTCS C
nessimu BTO, tak kak ocHOBHOI 3aaueii BTO siBiisieTcst UMeHHO obecrieueHne Oananca Mex 1y HHTepecaMu
rocynapctB-uieHoB BTO, a He moHyxzaeHue rocynapctB k coOmonenuto pemenuit OPC. Opnako 3to
MOHYKACHUE HE SBISETCS HaKa3aHUEM JUIA TOCyNapCTBa-OTBETYMKA, a HEOOXOAMMO AJsl OOecTedeHus
ncnonHeHust pemennss OPC. HecmoTpss Ha Hanmmune MexaHW3Ma BBEIEHHS OTBETHBIX MeEp, TOCyJapcTBa
KpaiiHe pPEeaKO MPUOETA0T K €ro MCIHOJb30BaHMI0 B pamkax BTO. DTo cBs3aHO C TeM, YTO MPUMEHCHUE
OTBETHBIX MEpP MOKET IOBJEYb 32 COOOW HEraTHBHBIE IMOCIEICTBHS B PAa3lWYHBIX CEKTOPAaX 3KOHOMHKH
000X TOCYAapCTB; K TOMY JK€ NPHOPUTETHBIM SIBISETCS WMEHHO MOJHOEe ucnoiHeHue pemeHnit OPC,
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Y, HECMOTpsI Ha JUIUTENBHOCTH JTaHHOTO Mporiecca, B OonbmmHCTBe petieHuss OPC UCHOMHSIOTCS, YTO
CBUAETENBCTBYET 00 3(h(PeKTHMBHOCTH, CTAOWIBHOCTH W PE3yJbTATHBHOCTH MEXaHH3Ma II0 pa3pemieHUI0
criopoB BTO [10; 9]. IIpaBuna Mexanu3Ma pa3perieHus CIIOPOB 3TOH OpraHNU3aliy TaAKOBBI, YTO TTO3BOJISIIOT
JO0OMY 3aWHTEPECOBAaHHOMY TOCYAApPCTBY MOOUTHCS IKemaeMoro pesynbrara. K ToMy ke aKTHBHOCTB
rOCyIapCTB-WIEHOB TI0 MCIOJIB30BAaHUIO MeXaHW3Ma Mo paspermreHuto cropoB BTO ykaswsiBaeT Ha mgoBepue
greroB BTO k maHHON cucTeMe pa3penieHus CIIOPOB.

ABTOpaMu TaKkke oTMe4aroTcs, 4to Ka3zaxcraHy B IeNsX MOCIEIYIOIIEro pa3Butus kak wiena BTO u
yYacTHHKA TOPTOBBIX CIOPOB B paMkax moBbiieHus 3pdexruBHocTH OPC HE0o0XOAMMO TPEINpPHUHSATH
CIIeyOIINE PEKOMEHIAITNH:

— UMIUIEMEHTHPOBaTh BO BHYTPEHHEe 3aKOHOJAATeNsCcTBO Pecmybnmukn Kasaxcran  HOpMEL,
onpeeNstonMe NpaBoBoi craryc OpraHa 10 pa3pelieHUI0 CIIOPOB HAa CTaiWH BHECYJICOHOTO
yperynupoBaHus TOProBeix ciopoB Kazaxcrana ¢ npyrumu yuactHukamu BTO;

— TIOBBICUTH HWHTEPEC IOPUCTOB-TIPAKTHUKOB K H3yYEHHIO BOIIPOCOB IO TOProBuiM criopam BTO;

—Tpu Tmojjepkke MUHHUCTEPCTBA TOPTOBIM W HHTETPAllMU ydpenauTh KoMmuTeT Isi MOBBIICHHUS
TPaMOTHOCTH 3KCIEPTOB I10 TOPTrOBEIM criopam BTO;

— aKTUBHO MPOSBIATH 3aMHTEPECOBAHHOCTH B NaJbHEHIIIEM Pa3BUTHH OPraHa 10 pa3pelieHuio CIIOpPOB.

CTouT OTMETHTH, YTO aHaNU3WpyeMmas Tema CTaThl M BBIBOAB 00 3ddextuBHOCTH Oprana Imo
paspeienuto criopoB BTO B paMkax opraHu3aiiuu B3auMOJICHCTBYSI FOCYIapCTB B chepe yperyInupoBaHus
CIIOPOB MOTYT OBITh HCITONIF30BAHBI B NaJbHEHINEM U U3yUEHUS TaKuX NUCIUILINH, Kak «I[Ipaso BTO» u
«MexmyHapoIHOE€ SKOHOMHUYIECKOE TIPABOY.
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JlyHHMeKY31IiK cayJa YHBIMBIHBIH JAayJIapbIH eIy TeTIriHIH THiMaiIiri

Maxkanana Kazakcran PecrnyOnmkacsiably JlYHHEXKY3UTIK cayaa YHBIMBIHA KaTBHICYBIHBIH Ka3ipri Ke3eHiHIe
JyHUeKY3UTiK cayna YHBIMBIHAAFEI ayJiap/ sl MIENTy >KOHIHAETI OpraHHBIH THIMALIITT Typabl MOceIeCiHiH
oTe O3eKTiNiri, coHnmaii-ak KasakctanHeIH Oy MeXaHH3MII opi Kapail JaMbITyFa KbI3BIFYIIBUIBIFBl TYpPasbl
aifTeuTFaH. 3epTTey/AiH MaKcaTbl — Mep3iMzep, Jayaapasl Lielly HoTkeepi, JyHuexKy3itik cayna yilbIMbl
eJIIEPiHiH KaThICYbl CHAKTHI KpUTepuiliep OOMbIHIIA AayapAbl PETTey OPTraHbIHBIH THIMALTITIHE KaH-)KaKThI
oy acay. Ocbl MaKcaTKa JKeTy YLIIH aBTOpiap 3epTTey/IiH MbIHA OaFbITTapbIH aHbIKTaFaH: JlyHHeKy31TiK
cayna YHBIMBIHBIH JayJlapAbl LICLly OpraHbIHIAFbl Jaynapibl Menry Ke3eHAepiH Taniay, Aayaaplsl ey
JKOHIH/IETT OpraHHBIH THIMIUITT YIIiH HEri3ri apryMEHTTEpIi 3epTTey, MEXaHW3MHIH THIMALUIITiIHE ocep
eTeTiH KOPCEeTKIIUTEpAi aHbIKTAy jKoHe amry. Makanana >Kaumbl FBUIBIMH, JKEKe FBUIBIMH JKOHE Oacka ja
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3epTTey oicTepi KOJJAaHbUIFaH: TapuXH, (JOPMANbIbI JIOTUKANIBIK, CaIbICTHIPMalbl KYKBIKTBIK Tajay JKOHE
(dopManbabl  KYKBIKTHIK ofic. KYKBIKTBIK HEri3 XalbIKapalblK KYKbIK HOpPMaJapbIMEH, OTAHIBIK JKOHE
XaJIBIKAPAIBIK KYKBIKTBIK NPAKTUKAHBIH JKapUsAJIaHFaH JKOHE jKapusiaHOaraH MaTepHallIapbIMEH, YJITTHIK
JKOHE XaJIbIKapajbIK Ccaylda KYKBIFBI CalachIHIAFbl aBTOPJIBIK IMITMPHKAIBIK 3€pPTTEyJIePMEH KaJbINTacThL.
Astopmap JlyHHexXy3UIiK cayna YHBIMBIHBIH Mymieci perinae KazakcTaHHBIH TaMy NepcrieKTHBAaChIH, OHBIH
imiHge qayaapasl peTTey sKOHIHeTi OpraHMeH e3apa dpeKeTTecy i TalaraH.

Kinm ce30ep: TnimMainik, MeXaHU3M, Hayiaapisl menry, JIyHHexy3ulik cayma yHBIMBI, Jayiapibl NNy
opras, KOMIIOHEHTTep, kemicimaep, 'ATT, Kazakcran, opekeT eTy Iapanapsl, JaMyIIbl eIIep, KYMBIC icTey,
Jamy.

K.S. Talgatova, Z.M. Baimagambetova

The effectiveness of the dispute resolution mechanism
of the World Trade Organization

At the present stage of Kazakhstan's participation in the World Trade Organization, the question of the effec-
tiveness of the World Trade Organization dispute settlement body, as well as the interest of Kazakhstan in the
further development of this mechanism becomes highly relevant. The research goal is a comprehensive re-
view of the effectiveness of the dispute resolution body in the context of such criteria as timeframe, results of
consideration of disputes, participation of countries in the World Trade Organization. In order to achieve this
goal, the authors have identified the following areas of this study: analysis of the stages of dispute resolution
by the dispute settlement body of the World Trade Organization, the study of the main arguments for the ef-
fectiveness of the dispute settlement body, the definition and disclosure of indicators affecting the effective-
ness of the mechanism. The general scientific, private-scientific and other methods of research: historical,
formal-logical, comparative-legal analyses and formal-legal method have been used. The normative-legal
base consists of the norms of international law, published and unpublished materials of domestic and interna-
tional legal practice, the author's empirical research in the field of national and international trade law. The
authors analyzed Kazakhstan's development perspective as a participant of the World Trade Organization, in-
cluding interaction with the dispute resolution body.

Keywords: effectiveness, mechanism, dispute settlement, WTO, Dispute Settlement Body, components,
agreements, GATT, Kazakhstan, responses, developing countries, functioning, development.
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Globalization and its impact on the development of cultural rights
in the Republic of Kazakhstan and the modern world

The article considers some issues of human rights development in the world of globalization on the example
of human rights in the sphere of culture. For this purpose, the notion of the term “globalisation” and its
influence on cultural rights have been identified. The article is devoted to theoretical and methodological
analysis of cultural human rights and to the problems of their realization in the modern world under
the influence of socio-economic, political, and spiritual modifications. The research is based on a materialistic
understanding of the human rights system as a natural result of society's historical development. Dialectical
method was used to study doctrinal and legislative sources in the field of cultural human rights as
an objective social reality closely connected with social phenomena of political, economic, socio-cultural,
and other nature and constantly developing under the influence of various factors in the conditions
of globalization. Comparative legal analysis of the norms of constitutions, national laws and international
legal acts in recognition and realization of cultural rights allowed to reveal the reform trends in the sphere
of their legal regulation in the democratic states of the world. Modern trends of globalization cause changes
in the substantive aspect of human rights, which requires a scientific substantiation. As a result of the study,
the axiological significance of the realization of cultural human rights was proved; the objective and
subjective factors hindering the protection and realization of cultural human rights were revealed.

Keywords: globalization, problems of realization of cultural rights, cultural human rights, world community,
integration of cultural rights, cultural types, human values, convention.

Introduction

In today's world, globalization implies the rejection of national or ethnic peculiarities and traditions in
order to spread the same standards of life and the creation based on a world-wide system of management of
socio-political and cultural development of communities. The peculiarities of national mentalities, which
determines the specificity of the content of cultural rights in different states of the world should not be ig-
nored by the prospects of globalization.

Nowadays, it is a common opinion that globalization leads to the leveling of culture [1; 34]. Therefore,
guestions arise as to how concrete this opinion is and what interventions are needed.

The impact of globalization on cultural rights must be considered in the light of the links, substantive
conditions and initiatives between culture and the right to development. In particular, the declaration on the
right to development, adopted by General Assembly resolution 41/128 of 4 December 1986, addressed the
cultural criterion of development. The preamble of this declaration addressed the recognition that it is a
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universal, economic, social, cultural, and political process, which aims at the constant improvement of the
well-being of all peoples and all individuals. From 2016 to 2020, Kazakhstan adopted the UN Development
Partnership Framework. As stated in the programme, Kazakhstan has proposed the declaration of the
International Decade for the Rapprochement of Cultures 2013-2022 to promote a respect for tolerance and
culture in the country. Various cultural activities are based on it [2]. This programme aims at joint processes
of strengthening cooperation between the states of the world, further development of peaceful relations,
preservation of our cultural rights and historical values in the context of intercultural dialogue.

UNESCO addressed this issue in the 2009 World Report. The report proposed multifaceted directions
for interpreting globalization as a unidirectional and unidimensional process, driving a global market
economy, averse to the standardization of transnational, rational and cultural diversity, dominated by
Western countries. Accordingly, globalization can be referred to the values of modern life: people, capital,
commodities, education, information, thoughts, attitudes, etc. They are viewed mainly through the media,
trade and communication networks, especially with a further increase in language, educational components,
services and communications, cultural goods.

The impact of globalization on the realisation of all human rights is highlighted at the global level.
Going forward, the global community must recognise, respect and preserve the rich diversity of each culture,
and each culture must have dignity and value. The interaction of all cultures with each other is part of the
common heritage of all humanity and continues to follow the concept that globalization is a great threat to
them.

Based on the above the purpose of the scientific work is to carry out a comprehensive characterisation
of the problems of implementation of cultural rights and to form a holistic view of their further development
in the context of contemporary globalization processes. In accordance with this aim, the following main
guestions have been formulated: 1) consideration of the legal basis for regulation of the implementation of
cultural rights at the international and national levels; 2) analysis of the modern transformation of cultural
rights in global development and highlighting the main problems of their implementation in the context of
globalization; 3) finding the ways to solve problems of implementation of cultural rights.

Experimental

The conceptual scientific and methodological bases of the research were significantly influenced by the
theoretical and practical works of such scientists as Z.Bauman, V.A. Kartashkin, M.S. Kemali,
E. Stamatopolu, K. Omae, and others, defining the place and role of cultural rights in the system of human
rights. Assessing the theoretical and practical significance of the mentioned scientific heritage, it is necessary
to note that the implementation of cultural rights in the conditions of globalization processes requires further
study.

The versatility, variability, and diversity of cultural human rights determine the application of a set of
general scientific and special scientific methods of cognition of state-legal phenomena and processes. When
considering doctrinal and legislative sources in the sphere of cultural human rights, the dialectical method
was used. The logical method, which makes possible the parallel application of analysis and synthesis,
induction and deduction, is the basis of a substantive analysis of the legal structure of the norms of cultural
law enshrined at the international and national levels.

Results

In a globalized world, one of the ways to improve the morality of humanity is to ensure cultural rights,
the sphere of education, the problem of preserving culture and raising the intellectual level.

The concept of understanding globalization at the international legal level was developed in the UN
General Assembly resolution 67/165 of 20.12.2012 «globalization and its impact on the full realization of
human rights». It enshrines that globalization is recognized as a complex process of restructuring with many
interdisciplinary aspects affecting the realization of civil, political, economic, social and cultural rights [3].

V.A. Kartashkin's work shows that globalization has embraced all aspects of modern society, has not
remained outside of it in the UN [4; 277]. Consequently, globalization covers all the countries of the globe
and the peoples of the world. Under the influence of globalization arose the need for a modern
transformation of national spiritual values. In this context, it is necessary to avoid culture alien to our
national values, differentiating the benefits and harms of globalization occurring in the world.

According to M.C. Kemali, the territory of Kazakhstan is a space for the development of culture of all
national groups living in it, suggesting three possible sources of cultural development of each national group:
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1) the experience of cultural development accumulated by representatives of nationalities who have
arrived on Kazakh soil during their life in this space;

2) the influence of the distinctive culture of the population;

3) the conclusion of interstate agreements ensuring national cultural achievements and political stability
[5; 94].

The development of civilization generates new phenomena that have a significant impact on the
existence of states, their structures, nations, people and the world as a whole. One of such large-scale
phenomena is globalization. This relies on the peculiarities of the development of the nation-state and
changes in worldview paradigms. The modern stage of the historical formation of the world community
takes place under the influence of these trends, characterized by significant socio-values changes in the
political and economic spheres, changes in the national foundations of cultural life [6; 10-11]. The
mentioned foundations actualize the issues of humanization of society, equating the essence of national
spirituality with universal rules containing norms and principles that guide humanity.

The influence of global trends reflects the ambivalent (two—faced) nature of cultural rights. On the one
hand, the dominance of world culture creates a transnational threat, which is the main reason for the loss of
identity and cultural autonomy. On the other hand, the most important positive results of the transformation
of the modern world optimize the wide dissemination of cultural patterns among the population, achieving
the values and achievements of other cultures. One can refer to the constant renewal and innovative nature of
modern culture [7; 88-89].

Nowadays, the understanding of freedom of access to cultural goods through the use of modern
methods is expanded by considering it on the global level. In today's world, globalization refuses national or
ethnic particularities and traditions to have the same life standard all across the world. On this basis the
creation of a worldwide system of management of socio-political and cultural development of communities
is implied. At the same time, the future of universal globalization in the name of the common good should
not ignore the peculiarities of national mentalities, which in turn determines the specificity of the content of
cultural rights in different states of the world.

Transformation of cultural rights on the European continent as a prerequisite for the crisis of culture
indicates the imbalance between the material and spiritual side of development. Science, technology,
material achievements over time changed the overall concept of culture. Combined with the ideas of power,
control, achievement, transformation, it gained more weight and importance than the spiritual values of
mankind. Therefore, one of the civilizational characteristics of cultural human rights is their adaptation to the
changing conditions of the development of culture as a whole. Gradual integrated innovative development of
all mankind, as well as scientific and technological progress contribute to the diversification of cultural
rights, qualitative modification of their content. However, the world community ignores the urgent
challenges of modernity and globalization. Untimely introduction of changes in normative-legal acts
regulating cultural human rights demonstrates the unwillingness of states to fulfill their obligations in the
sphere of realization of cultural rights [8; 1594].

The above-mentioned unity of all human rights is confirmed by the case law of the European Court of
Human Rights and the Convention “On the Protection of Rights and Fundamental Freedoms” dated on
04.11.1950. The Convention does not divide cultural rights into separate groups, but interprets and protects
them in the context of other rights proclaimed by an international legal act. They include the following
cultural rights: participation in cultural life; creative expression; access to culture; cultural identity;
education; protection of cultural heritage, etc. The importance of the protection of cultural rights is explained
by the increasing claims of individuals and communities belonging to national or ethnic minorities seeking to
protect their traditions, values and customs. Through the European Court of Human Rights, the basis for the
protection of elements of cultural law is being formed. In the jurisprudence of the European Court of Human
Rights, it can be seen that the right to participate in cultural life is a separate criterion. For example, in
Chapman v. United Kingdom, No. 27238/95 of 18.01.2001, in a case concerning the nomadic way of life of
Roma and the difficulty of staging their caravans, the court defended the right of ethnic minorities to the
cultural heritage based on respect for their private and family life, as well as respect for their homes. The
Court pointed out that “the applicant's use of the cart is an integral part of the ethnic identity of the Roma
culture, reflecting the long-standing traditions of nomadic life inherent in that minority” [9]. Such precedents
are numerous, which, in turn, confirm the growingimportance and necessity of developing a global
mechanism to ensure the implementation and protection of cultural rights. The judicial practice of recent
years demonstrates the increase of such events. Its significance lies not only in lawsuits filed by individuals,
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but also in the reflection of the rights of national, religious, and ethnic minorities. The need to preserve the
cultural identity of various groups is of particular importance in the integration of the community.

Transformational processes and the study of related problems in science have qualitatively new
characteristics and approaches, so their theoretical understanding and conceptual analysis is required.
Scholars designate that cultural human rights, their essence and content have undergone significant changes
through the active influence of global trends.

Nevertheless, cultural rights are widely considered in terms of constitutional law; they are enshrined in
all democratically developed countries as constitutional principles and general foundations of the
constitutional order, guaranteeing freedom of literary, scientific, technical, and other types of creativity,
participation in cultural life and use of cultural achievements, and protection of intellectual property.

Over time, it has been considerably adjusted by special laws at the national level and today, it has
acquired a qualitative content. Thus, the development of the world civilization recognizes the importance of
a number of problems related to the preservation of cultural diversity and identity in the context of the spread
global mass culture. Such culture—vector states face the challenge of preserving the distinctiveness of cultural
identity and maintaining appropriate cultural diversity.

It should be noted that analysis of contemporary modifications of cultural rights and the problem of
human rights development and protection are closely connected. They are investigated by the development
of human civilization, the improvement of social ties in society, and the intensification of scientific and
technological progress. They are undergoing a substantial qualitative transformation as a result of the impact
of the aforementioned trends.

The impact of globalization on the realization of all human rights is addressed in resolution 71/197
adopted by the UN General Assembly on 19 December 2016. The world community must further recognize,
respect and preserve the diversity of culture. Every culture must have dignity and value. Globalization has
two different effects on culture: on the one hand, it contributes to the mutual rapprochement of world culture,
recognizing the common heritage of all humanity; on the other, it threatens the integrity of national culture
[10].

The growing importance of cultural rights leads to a strengthening of the concept of human dignity and
multilateral social interaction in today's multicultural world. In addition to the economic, political and legal
space, there is also the cultural-spatial space in the state. Sociocultural space reigns in the areas where social
communities and individuals are concentrated.

Based on the formation of such sociocultural space, the cultures, customs, and traditions of different
geographical units within the state converge, and their respective rights are effectively exercised. Under
these conditions, the state enters the channel of civilized development and the system of economic, political
and cultural relations of the world community.

Taking all of the above into account, it can be said that, at the present stage of society's development,
the content and mechanism for implementing cultural rights are at an extremely low level. This situation
depends on a plenty of the factors. In this context, the development of a unified cross—border international
legal instrument for individuals, states and the world community as a whole is of particular relevance and
significance.

Discussions

There is an opinion that cultural rights are one of the most destructive manifestations of the
interdependence of human rights and the state [11]. We agree with this opinion since the effective
implementation of rights is associated with an effective mechanism of legislative enshrining and ensuring
legal guarantees of human and civil rights and freedom. Their effectiveness creates appropriate conditions
for the modernization of the legal system of the state as a whole, increasing the importance of cultural rights.

Objective reasons for negative phenomena denying the importance of cultural rights as follows:

1) discussion of cultural rights raises the issue of cultural relativism, which causes panic in society;

2) constant changes in the legal nature of the concept of “culture”, which is an integral part of the
definition of cultural rights;

3) political difficulties arising as a consequence of the analysis and confirmation of the failure of states
to secure cultural rights;

4) cultural rights legalize the identity of cultural groups, the idea of “nation—state” causes resentment,
can generate fear related to the threat of common values;
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5) the emergence of institutional weaknesses due to the lack of compromise between the Committee on
Economic, Social and Cultural Rights and UNESCO [12; 4].

Therefore, it would be advisable to develop and adopt an “international plan of action for the
development of effective mechanisms for the realization of cultural human rights in the context of
globalization”, which would be universal and binding for all states of the world. In our opinion, the
conceptual foundations of this document should include:

1) formation and coordination of the mechanism for the implementation of cultural rights, taking into
account the modern challenges of globalization;

2) reforming the relevant international and national legislation;

3) establishment of responsibility of states for failure to comply with obligations stipulated in the
normative legal act;

4) establishment of a single international control and supervisory body to monitor the implementation
of the provisions of this document.

Differentiated inter-state cooperation and multilateral mechanisms for the realization and protection of
rights at the present stage of human development have a unique role to play in responding to the challenges
of globalization and harnessing its opportunities for good. At present, it is possible to talk about a change in
the subjects of control in the sphere of cultural human rights. This trend has two components. First, there is a
decrease in the activity of the authorized bodies of both states and individual countries in the field of
ensuring and legal regulation of the whole territory of human rights. Scholars define this phenomenon as an
aspect of a country's independence crisis. Second, the state is losing its position in the international arena due
to the emergence of atypical systems of governance.

Today, the power of the global marketplace is greater than the political power of individual states. This
leads to a reduction of state methods effectiveness on the road to development, and power is gradually
transferred to modernised institutions and associations, local and regional bodies. The qualitative
transformation of the world governance system today leads to a situation where states in sovereign crisis are
unable to fully control, protect and enforce human rights.

According to hyperglobalists (K. Omaye), the antiquity and complexity of today's traditional methods
of supporting cultural rights are pronounced, and the authority and legitimacy of states are often questioned
[13; 79]. The failure of national governments to control intra-state processes has been confirmed in the
course of the self-fulfillment of citizens' cultural claims.

As Professor John-Stuart Gordon notes, many people fear the loss of a unique and valuable national-
cultural identity, replaced by an abstract, unfamiliar uniqueness. For example, countries in the East fear
joining Western culture; some Europeans feel that European culture may be suppressed by the migration of
peoples from North Africa and the Middle East. The trend of globalization seeks to preserve cultural features
of civilizations. Major cultural centres (Western world, Eastern world, Islamic world, India, China and
Japan) contain basic values that are incompatible with the fundamental values of other cultures, so there will
certainly be a global conflict of civilizations. This is due to the fact that there are large differences in cultural
inequality and individualism between Islamic and non-Muslim countries with different cultural heritages.
It concludes that in the core social values of the cultural identity of nation-states, significant similarities can
also be identified across all cultures [14; 118].

The integration of cultural rights suffers from a limited understanding of the concepts of cultural rights
in cultural politics and sustainable development strategies and the uncertainty of their political implications.
The globalized society recognizes the autonomous essence of human cultural rights only in a partial form,
which is essentially a delusion.

One of the ambitious projects proposed by the Head of State N. Nazarbayev in the program article
“A look into the future: modernization of public consciousness” is “Modern Kazakh culture in the global
world” [15]. When carrying out modernization, it is important to preserve national traditions and customs,
language and music, literature. This is a difficult and time-consuming work, which includes a number of
features outdated and inimical to the global world, such as the regional division of a single nation.

Today, Kazakhstan refers to multinational and developing social institutions in the process of cultural,
economic, political modernization. Therefore, in the conditions of modern globalization and integration
processes, the culture of Kazakhstan as a part of the world culture should be considered as its policy, socio-
economic structure, creative and artistic heritage, and potential.
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As the experience of the European states indicates, the problems of cultural identification are becoming
more and more modern social and democratic progress of ensuring the cultural rights and freedoms of man
and citizen.

The above discussion points to the fact that the change in the mechanism of implementation of cultural
rights presented in the article and the problems caused by this trend is an additional argument about the
relevance of authorial unification. Moreover, representatives of different countries (state bodies, cultural
organizations, scientific schools, etc.) should be involved in the development of such an international legal
act in order to form a larger, more concrete and relevant set of globalized rules and state obligations.

Conclusions

In a globalizing world, control over the protection of cultural human rights must move to active
structures and bodies with an important and qualitative managerial capacity. The essence of the new
approach to the formation and justification of the concept of global responsibility is reflected in the
comprehension of its nature. It is also paramount to develop a legitimate principle of distribution of
responsibility for the observance of cultural rights between the states and other participants of the
corresponding transboundary legal relations. The unification of norms and problems caused by this process is
relevant in the transformation of the mechanism for the realization of cultural rights. In addition, we consider
it significant that representatives of different countries (state bodies, cultural organizations, scientific
schools, etc.) participate in the development of an international legal act in the sphere of cultural law in order
to form a larger, more specific and universal set of globalized rules and state obligations. High interest in this
problem is observed on the part of the world community, through various meetings, forums and discussions
of events. Thus, cultural law in globalization, with the new pace of development of interstate relations facili-
tates to unite cultural values, to ensure the effective sharing of data, to preserve the authenticity of culture, to
protect works and pass them on to the next generations. The world community substantiates the necessity of
renewal of the approach to the concept, essence, and significance of cultural human rights, so they determine
the spiritual enlightenment, self-determination of an individual and his social and legal status in general.

During the study we have come to the following conclusions: 1. When considering the impact of
globalization in the modern world and Kazakhstan on the development of cultural rights, we have identified
two different effects of it on culture. Globalization is beneficial to the mutual rapprochement of world
culture, the sharing of the common heritage of humanity, the adoption of best practices, and the achievement
of science and technology. Nevertheless, some Kazakhs can see a negative picture of anti-human behavior,
negatively affecting our national identity, pointing to the reverence for national values, threatening cultural
well-being; 2. The world community is invited to adopt an “international plan of action for developing
effective mechanisms of implementation of human cultural rights in a globalized world”, which will be
universal and binding, while maintaining the cultural identity, identity of all states. In our opinion, this
document should define the basis of formation and harmonization of the mechanism of realization of cultural
rights taking into account the modern challenges of globalization.
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Kahannany koHe onbiH Kazakcran Pecnnydukacel MeH Kasipri
dJjiemMeri MaieHH KYKBIKTap/AbIH aMybIHA dcepi

Makanaga sxahaHmaHy oneMiHAeri agaM KYKBIKTapblH JaMBITYIOBIH KEHOip Mocenesepi MOICHHET
caJlaChIHJArbl aJaM KYKBIKTapbl MbICANBIHAA KapacTeippuiradH. Ocbl MakcaTta <okahaHmaHy» TEpMHUHIHIH
YFBIMBI JKOHE OHBIH MOJICHH KYKbIKTapra ocepi ambligbl. COHBIMEH KaTap, Makala aJaMHBIH MOJCHH
KYKBIKTAQpBIH TEOPHSUIBIK-O[[ICHAMAIIBIK TaJJayFa, COHJAH-aK oJIeyMETTiK-DKOHOMHKAIBIK, CasCH JKOHE
pyXaHn MoAM(UKAIMSUIApABIH SCEePiHEH OJapIbl Kasipri aiemje jKy3ere achlpy MaceleliepiHe apHaiFaH.
ABTOpIIAp KYPTi3reH 3epTTey KOFaMHBIH TapUXH JaMyBIHBIH TaOWFU HOTH)KECI PETiHAE ajaM KYKBIKTaphbl
JKYHeCiH MaTepHaluCTiK TYCIHyre HerizjgenreH. [IMaJeKTHKaNBIK oIiC aJaMHBIH MOJCHH KYKBIKTaphl
caJlaChIHJAFrbl JOKTPUHAIIBIK JKOHE 3aHHAMAJBIK ACPEKKO3IEp/l CasCH, SKOHOMHUKAIBIK, dJICYMETTiK-MOICHN
JKoHe 0acKa CHIIATTaFbl OJICYMETTIK KYOBUIBICTapMEH THIFBI3 OaiJIaHBICTHI JKOHE jkahaHmaHy jkKarmaiiblHIa
opTypii (akToprapIBIH OCEepiHEH YHEMi AaMBII Kejle JKaTKaH OOBEKTHBTI 9JI€yMETTIK IIBIHIBIK PETiHIE
3epTTey YIIIH KOJIaHBUIABL. MOJEHH  KYKBIKTapAbl TaHy »JKOHE ICKE achlpy  CalaChIHAAFBI
KOHCTUTYLMSUIAP/BIH, YITTBIK 3aHAapAbIH JKOHE XaJbIKapalbIK-KYKBIKTBIK aKTUIepAiH HOpMaiapbiHa
CaJIBICTHIPMaJIbI-KYKBIKTBIK TaJIJIay JKYPri3y SJIeMHIH IeMOKPATHSIBIK MEMJICKETTEPIH/IeT] 0Jlap/ibl KYKBIKTBIK
perTey cajachlHIarbl pedopManblK YpAiCTepAi aHbIKTayFa MYMKiHIAIK Oepai. JKahanmanynslH 3amaHaym
ypaicTepi amaM KYKBIKTapBIHBIH Ma3MVHIBIK ACTEKTICIHIH ©3TrepyiH aHBIKTaiibl, OVJ ONapblH FHUIBIMU
HETI3[IeMECIH Tajam eTeli. 3epTTey HOTIKECIHAE aJaMHBIH MOJACHH KYKBIKTapBIH HKY3€re achIpyAblH
AKCHOJIOTHSIJIBIK MaHBI3bI OJIEIICHTeH, COHBIMEH KaTap aJlaMHbIH MOJICHH KYKBIKTapbIH KOpFayFa oHe icke
achIpyFa KeJepTi KeNTipeTiH 00bEeKTUBTI KOHE CyOBEKTUBTI (haKTOpiap aHBIKTAJFaH.

Kinm co30ep: xxahanmany, MoleHH KYKBIKTapJbl JKY3€Te achlpy MOceleNiepi, alaMHBIH MOJICHH KYKBIKTaphl,
QNIEMIIK KaybIMIACTHIK, MOJCHH KYKBIKTAD HWHTETPAIMACH, MOJACHH THITEDP, aJaMH KYHIBUIBIKTAP,
KouseHus.

A.U. bupmanosa, A.b. ComnbixaHnoBa, A. JlaBHruak

I'noGanu3anus u ee BIMSIHUE HA Pa3BUTHE KYJbTYPHBIX IIPaB B
Pecnybanke Kazaxcran u cOBpeMeHHOM Mupe

B craThe paccMOTpEHbI HEKOTOpPBIE MPOOJIEMBbI PA3BUTHS MPaB YEJIOBEKA B TI0OANU3UPYIOIIEMCST MUpPE Ha
IpUMepe MpaB YesioBeKa B 001aCTH KyJIbTYpPhL. B 3THX LIENsAX packphITO 3HaYCHHE TEPMHHA «TII00ATH3aIHsD»
U TO0Ka3aHO €ro BIMSHHE Ha KyJIbTypHBIC MpaBa. ABTOPHI ONHPAIUCh HA MAaTEPUATHCTUUECKOE NOHUMaHHE
CHCTEMBI TIPaB YENIOBEKAa KaK 3aKOHOMEPHOTO Pe3yibTaTa HCTOPHIECKOTO Pa3BUTHS conuyma. Jnamekrmde-
CKMH MeToJ OBUT MCIOJIB30BaH IS M3YYCHUS NOKTPHHAIBHBIX M 3aKOHOJATEIBHBIX MCTOYHHKOB B ctepe
KyJIbTYPHBIX TIPaB YeNIOBEKa KaK OOBEKTUBHOM CONMAIBHON JEeHCTBUTEILHOCTH, KOTOpast HEpa3phIBHO B3aH-
MOCBSI3aHa C WHBIMH COIMAIBHBIMH SBICHHSMH ITOJUTHIECKOTO, SKOHOMHUYECKOTO, COLHOKYIBTYPHOTO H
JPYroro xapakTepa M MOCTOSHHO JBONIOLMOHUPYET MOJ ACHCTBHEM Pa3iIUYHbIX (aKTOPOB B KOHTEKCTE IJIO-
Gamuzanuu. [IpoBeneHHBIH KOMIIapaTUBHO-IIPABOBOM aHanu3 HOpM KOHCTUTYIMH, HAITMOHAIBHBIX 3aKOHOB U
MEX/yHapOIHO-IIPABOBBIX aKTOB B chepe MPH3HAHUS M PEAT3al[U KYJIbTYPHBIX TPaB MO3BOJMI BBIIBUTH
pedopMaMOHHbIC TEHACHIIMN B 00JIACTH MX MPAaBOBOTO PETYIUPOBAHMS B AEMOKPAaTHYECKHX TOCYIapcTBax
mupa. COBpEeMEHHBIE TPOLECCHI MI00ANTU3AMI 00YCIOBIMBAIN TPAHCHOPMALIMIO COJIEPHKATENBHOTO acIeKTa
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MpaB 4YeJIoBeKa, YTo TPeOOoBao UX HaydHOro 0OocHOBaHuUs. B pesynbpTrare uccieqoBaHus JOKa3aHO aKCHOJO-
THYECKOE 3HA4YEHHE OCYLIECTBICHHS YETOBEKOM KyJIbTYPHBIX IIPaB, a TAKXKE BBIIBICHbI OOBEKTHUBHBIE U
CyOBEKTHUBHBIC (haKTOPBI, NPEHATCTBYIOIINE 3aIUTE U Pealn3alli Ky IbTYPHBIX IIPaB YEIOBEKa.

Kniouesvie crosa: Tnodanuzanyisi, mpoOIeMbl peaTi3anud KyJIbTypHBIX NPaB, KYJIbTYpPHBIC MpaBa YeIOBEKa,
MHPOBOE COOOIIECTBO, WHTETpalMs KYyJIbTYpHBIX TpaB, KyJbTYPHBIC THUIBI, YEIOBCUCCKHE I[CHHOCTH,
Konsenius.
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Theoretical and historical issues of the civil society
research as political and legal phenomenon

The article reveals the theoretical and historical issues of identifying civil society and its main features. The
dynamic nature of this political and legal phenomenon, associated in the law theory and state with the law,
has been identified. The experience of researching civil society in different historical periods under historical
retrospective, the variability and development of this institution in the theories and various au-
thors’ approaches have been considered. The research purpose is to point out the civil society’s main features
by revealing its main functions. Using general and special research methods, the analysis and generalization
of historical and theoretical material, political and legal acts, which define the concept and civil society fea-
tures, were carried out. The concept and features of the civil society definition were determined while civil
control was considered as the main and defining civil society feature in the relationship between civil society
and the law rule. Civil society is viewed as a political and legal category that requires legal regulation of these
relationships. As a result, the authors of the article conclude that civil control and civil monitoring are the
main civil society features in relations with the legal state. These relationships require more detailed legal
regulation and legal status of civil society determination of the institutions that exercise civil control and civil
monitoring.

Keywords: civil society, civil institutions, legal state, legal norms, historical development, theory of law.

Introduction

Civil society is a political and legal phenomenon that indicates the continuous development. This in-
creases the scientific definition problem of this phenomenon, taking into account the changing phenomenon
gualities. It is significant to highlight the main features that define civil society as a legal and political phe-
nomenon. In modern conditions, civil society is a prerequisite for the legal state development. All the best
legal and political science achievements are reflected in the legal state concept, while it should be noted that
the concept or legal state theory includes the developed civil society presence. At the same time, the theory
of the legal state can be considered in isolation from the theory of civil society conditionally, only for in-
depth certain aspects of the phenomenon under research, recognizing the unity of the legal state theory and
civil society as a dichotomy. The dichotomy is an inextricable state and society unity, legal and social norms
relationship. Currently, Kazakhstan has social institutions that can be defined as civil society institutions but
they cannot always effectively influence on government institutions, which allows to consider Kazakhstan's
civil society as developing. In modern conditions, the main directions towards development of state support
for civil society institutions continues. In the Concept of Civil Society Development for 2006-2011 of the
Republic of Kazakhstan, civil society is defined as a society in which the main actor and social processes
subject is a person with his entire needs system, interests, and values. Civil society implies the socie-
ty development level at which the rights and citizens freedoms are ensured, conditions are created for their
self-organization in order to realize their rights and interests, to participate in the making state decisions pro-
cess [1]. The legal state formation due to the civil society formation’s adequacy to it, determines condition
for the legal statehood in the Republic of Kazakhstan development. The reforms carried out over the past ten
years have laid the political, legal and institutional and organizational civil society foundations — non-
governmental organizations that are currently taking an active part in the social and Kazakhstan society polit-
ical life.

Experimental

The conducted research is based on the general use of special and particular research methods. With the

analysis and generalization assistance, historical and legal sources, views and individual scientists’ theories,
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individual opinions and provisions that reveal the civil society problems in the state history and law are con-
sidered. With the induction and deduction support, historical aspects and patterns are extrapolated to the
modern legal statehood progress in the interaction sphere between the state and society organized on certain
legal principles. The research is based on a dialectical approach, reflecting the variability and dynamic social
relations elaboration, which are at the state extension as such and legal statehood in particular. The meta-
physical basis is the relationship principles between the law subjects interacting with each other in
the realizing process of their rights and obligations, as well as the goals and their development objectives
as individuals in the legal system. With the legal methodology assistance, legal principles and legal values
are considered, which are the foundation of non-state institutions in a specific historical period. The consid-
ered phenomenon is studied in the inextricable connection of social relations, legal principles and legal social
relations regulation. By applying methods of comparison and analogy, and researching historical institutions
that take place in the state and law history, the civil (non-state) value institutions are revealed as the basic
statehood institution, political phenomenon and the legal state, and as phenomenon of our time. The specific
historical method made it possible to examine in the dialectical relationship the category continuity of non-
state institutions and legal statehood, which is one of the basic modern law and the state phenomena, which
makes it possible to exert an effective influence on public relations in the political and legal sphere.

Results

Civil society is defined differently in various sources. The main political and legal document that for-
malizes the civil society concept is the Concept of the Civil Society Development for 2006-2011 in the Re-
public of Kazakhstan. In this concept, a person is singled out as the main civil society feature and actor in
modern social relations. A person is the subject in society, who tends to realize his needs and interests. This
concept also includes the entire public relations set existing in state and its bodies independently: political,
economic, cultural, national, religious, family and others, which reflects the private interests variety [1]. At
the same time, it is noted that society becomes civil only at a certain democratic development stage and is
formed as the economic and political country growth, the welfare increase, culture and people self-awareness
[1]. In the large encyclopedic dictionary, civil society is considered as a term used in different meanings.
This term was introduced by Aristotle, who called a civil society a free and equal citizens community linked
by a certain political structure (state—policy) form. In the 17—18" centuries, civil society was opposed to the
absolutist-feudal state. In a widespread modern sense, civil society means relations set in the economy
sphere, culture, and other spheres that develop within the democratic society framework independently and
autonomously from the state. Civil society presupposes the democratic rights of wide range and freedoms of
civil society members. The full formation of social relations state leads to the democracy curtailment, the
totalitarianism establishment [2]. In the Russian language explanatory dictionary, civil society is defined as
“a society of free and equal citizens, relations between which in the economic sphere and culture develop
state power independently” [3; 143]. In the legal literature, civil society is considered in close relationship
with the legal state.

Civil society and the legal state should be viewed as the historical development result. This is, in es-
sence, a reaction against the medieval theocracy ideas — the bifurcation of public and private result, society
and state, law and morality, secular and religious. The importance of the concept of civil society is empha-
sized, which can be characterized by the following parameters: social justice; the citizens and society rights a
whole in relations with the state; legal state; economic citizens well-being; democratic pluralism; society
openness; national certainty of civil society [4; 424-426].

In modern literature, civil society is defined in different ways: as a non-state relations system; as a pub-
lic relations system emerging outside the politic sphere; as a industrial relations set connecting citizens; as a
stable horizontal social ties system, socio-political orientations and social behavior norms that arise directly
from property relations, but are not reducible to them [5; 73-76], as relationships between individuals sys-
tem, on the one hand, and between them and society — on the other hand [6; 12]. Civil society is viewed as
organizing economic way, industrial relations, where personal interests develop to the collective degree,
which in turn are perceived through the interests, individual rights and freedoms, due to the fact that the rela-
tionship between the state and civil society is the relationship between public power and individual freedom
[7; 200]. In legal and political science sources, it is noted that in the literature there are many points of view
on this matter. In its most general form, civil society is the sphere of social relations in which the state does
not have the right to interfere with administrative methods. Without the presence of a developed civil socie-
ty, it is generally impossible to talk about the state opposition and the individual, about more or less equal
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mutual rights and obligations, since here the state completely absorbs the individual [8; 399]. There are three
main civil society values in Russian scientific publications. A civilized (civil) society is, in the first meaning,
opposed to an uncivilized, barbaric society; in the second meaning, as an ancient polis phenomenon, a civil
community. The third meaning is bourgeois society, in which the private affairs sphere and private interests
is freed from the direct state-power institutions influence, becomes an autonomous sphere of people's life,
not directly dependent on the state [9; 163-165]. In modern information resources, civil society is viewed as
a third sector, within the framework dividing concept of social democratic activity into sectors. The first sec-
tor is state institutions, the second sector is business structures, the third sector is all non-governmental or-
ganizations. However, in Kazakhstan, the term “non-profit organization” is most commonly used [10]. Thus,
in the political and legal literature, a large civil society signs are highlighted, which reflect the social rela-
tions autonomy in all social life spheres, and autonomy from the state is emphasized.

Currently, a draft Decree of the President of the Republic of Kazakhstan “On Approval of the Concept
for the Civil Society Development in the Republic of Kazakhstan until 2025 has been developed. In this
project, civil society is defined as a set of moral, socio-economic, family relations and institutions, with the
assistance which the individuals and groups interests are satisfied, freely and voluntarily creating associa-
tions, unions to satisfy their own needs and interests. The project enshrines the main civil society features:
the most complete human and civil rights and freedoms provision; self-control; freely forming opinion and
pluralism; general awareness; citizen rights implementation to access information [11]. It should be noted
that it is the autonomy from the state, the control and state bodies accountability to non-state institutions that
is the most important, and, in fact, the only ensuring human rights guarantee. In the draft concept, an interna-
tional experience analysis is carried out, while it is concluded that the civil society definition, characteristics
are similar. The international organizations definitions demonstrate the common civil society features. For
instance, the World Bank uses the term “civil society organizations” to refer to a wide non-governmental
range and non-profit organizations that participate in public life, express the interests and their members, or
others values, and are guided by ethical, cultural, political, scientific, religious, or philanthropic considera-
tions. The Organization for Economic Cooperation and Development gives a civil society definition similar
to the previous one. Civil society is defined as a set of associations around which society voluntarily self-
organizes and represents interests and connections of wide range. This category may include civil society
organizations, indigenous peoples' organizations and non-governmental organizations [11]. Thus, civil socie-
ty is viewed: at the institutional level, as a public organization set; at the functional level, as social ties of
society members and their groups interacting with the state.

The draft Concept notes that today the global trends in the civil society development demonstrate a sta-
ble trends number:

1. At the international level, confidence in the civil society institutions is growing. The influence of the-
se institutions on managerial decision-making in the state and corporate sectors is increasing. According to
the World Economic Forum forecast, in the future, the gap between the public confidence level
in government institutions and large corporations, the influence level of civil society institutions on the con-
sciousness of the population will increase.

2. Civil society institutions participate in shaping the global agenda and actively implement it. Current-
ly, international non-governmental organizations with a stable structure actively participate in formal consul-
tative processes, multilateral forums such as the G20 and the UN. For example, a separate Policy Forum for
Civil Society is held during the annual meetings of the International Monetary Fund and the World Bank
Group. It discusses the prospects for the world economy, global financial stability issues, employment and
poverty eradication.

3. The world becomes hyper-connected. With the access to the Internet expansion, social media, and
mobile phone technology, the individual power as a virtual citizen is growing. The social media scale has
changed the paradigm for expressing the citizenship of an individual or a people group. Traditional civil so-
ciety institutions compete with new network institutions for the right to have a monopoly on the expression
of the population opinion.

4. The governments goals of the countries are not building in civil society but in the social cohesion de-
velopment. It involves the active population participation in solving urgent its life problems, in overcoming
social isolation, and social disintegration (poverty, homelessness, orphanhood, etc.).

5. Big business and block chain technologies can replace some government institutions and have a posi-
tive impact on complex social problems by ensuring transparency in decision making. JPMorgan Chase,
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a commercial and investment finance company, predicts that the business community will invest up to $1
trillion in social projects over the next decade.

Kazakhstan is moving in the same direction with global trends and there is an understanding that new
social activity will affect the daily people life and the state. Civil society can and must become a vehicle for a
new transformation [11]. These trends in the modern civil society development predetermine the formation
of state policy in the civil society support field of institutions and the new approaches development to their
interaction and coordination with the legal state. At the same time, the main goal for the sake of which the
civil society develops remains unchanged — the protection and provision of human rights. In modern condi-
tions, a civil society should be considered a socially active, politically and legally literate community of peo-
ple, the main unifying factor of which is human and civil rights. Human rights are a necessary political, ideo-
logical and legal basis for the functioning of civil society. Human rights are the basis of legal statehood,
since they should determine the essence of modern legislation and the political and legal framework of law
enforcement practice. The exercise of human rights is an integral part of state administration, its main inter-
nal function, while practically all functions of the legal state are determined by human rights. Human rights
are the basic all state principles functions, their implementation is the performing these functions goal, on the
one hand, and the basic implementing state functions way, on the other hand.

Discussion

Research conducted in the Republic of Kazakhstan is carried out by various sciences, which touch upon
certain civil society problems, linking it exclusively with the legal state. Research is implemented in various
directions, while the main direction should be considered the relationship with the legal state. However, the
presence of individual institutions in civil society, their historical development and functioning often remains
outside of scientific research, since the modern approach to the legal state and civil society theo-
ry unreasonably narrows the period of the civil society existence, reducing it exclusively to modern history.
At the same time, independent and autonomous civic organizations and individuals have always existed, but
they did not possess the features and modern civil society properties, which does not allow to characterize
them as institutions of civil society in the modern sense.

Disclosure of the historical civil society individual institutions development, their functional research
helps to provide its effectiveness in a particular historical period. The foundations of the civil society modern
understanding are laid by R. Stammler, G. Radbruch, G. Kelsen, R. Marchich, G. Hart, P.l. Novgorodtsev,
S.A. Muromtsev, and many other thinkers of the first half of the 20th century. Various approaches to
the theoretical explanation of the modern civil interaction society and the state are given in the works of such
foreign researchers as J. Keane, R. Putnam, E. Arato, B. Barber (model of “strong democracy”); D. Bell and
B. Barry (moral and legal substantiation of civil disobedience to the state authorities); G. Almond, S. Verba,
B. Paul (meaning and types of legal and political cultures); S. Barnes, R. Dalton, A. Malbras, G. Povell,
G. Nie, C. Tilly, and others (clarification and operationalization of the functions of the modern state). The
results of the research of modern civil society are presented in the works
of Gadzhiev K.S., Galkin A.A., Golenkova Z.T., Gorshkov M.K., Vityuk V.V., Krasin, Yu.A., Panarin A.S.,
Peregudov S.P., Reznik Yu.M., Khoros V.G., and others, which reflect the importance of civil society insti-
tutions for the West and for political modernization and democracy in the CIS. The works of a number of
Russian legal scholars (G. Maltsev, M. Marchenko, E. Lukasheva, S. Alekseev, E. Arganovskaya, L. Mamut,
V. Nersesyants, M. Baglai, V. Chirkin, N. Vitruk, S. Kozhevnikov, V. Kudryavtsev, V. Salnikov, A. Semitko
and others) are also substantial. The fundamental theoretical and legal and state studies were conducted in
works of G.A.Borisova, M.l Baytin, N.V.Vitruk, B.S. Gershunsky, I.I. Kalny, V.D. Karpovich,
V.D. Kerimov, N.M. Konin, V.V. Lapaeva, A.V. Malko, V.M. Manokhina, N.I. Matuzova,
B.C. Nersesyants, I.N. Senyakina, V.N. Sinyukova, O.l. Tsybulevskaya, K.V. Shundikova and others. The
works of the following Kazakh scientists are of great importance for the disclosure of ways to improve civil
society: E.A. Abilya, A.Sh. Altayev, S.K. Amandykova, N.S. Akhmetova, M.T. Baimakhanova,
S.Z. Zimanova, G.Z. Kozhakhmetova, S.N. Sabikenova, G.S. Sapargalieva, S.F. Udartsev, and others.

The difference in judgments and definitions suggests that the phenomenon under consideration is multi-
faceted, has different functions due to different goals. There are several definitions of “civil society” term,
but they have the same basic idea. Civil society is a society in which citizens associations of different nature
(parties, unions, trade unions, cooperatives, groups) maintain a connection between a person and the state,
and do not allow the latter to usurp the person [12, 189-203]. Accordingly, the regulatory impact on society
is carried out not only by state, but also by public institutions. All this diversity suggests that many organiza-
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tions and democratic society institutions do not depend on the state power. Civil society exists and functions
in a contradictory unity with the state. Under a democratic regime, and interacts with the state, under a totali-
tarian regime, it stands in passive or active opposition to the state. In the law theory, the civil society features
are distinguished: the various types of property presence; developed political society system reflecting the
interests of various groups and strata diversity; developed and ramified democracy; a high intellectual level,
psychological members of society development and their ability to act independently; legal social relations
regulation, that is, the effective functioning of the legal state [13, 228-231]. The above signs, in essence, are
not signs, these are the conditions for the civil society existence. Features should be understood as structural
elements that characterize civil society itself, as a concept that is qualitatively different from the “society”
concept. The civil community incorporates the entire interpersonal relations set that develop outside the
framework and without state intervention, as well as an extensive public institutions system independent of
the state that implement everyday individual and collective needs. Since everyday citizens interests are une-
gual, to the extent that the civil society spheres have a certain subordination, which can be expressed as fol-
lows. Basic human needs for food, clothing, housing, etc., ensuring the vital individual activity are satisfied
by production relations, which constitute the interpersonal relationships of first level [14, 95-101]. The need
experienced by a person to eliminate deviations from the vital activity parameters, which are optimal for him
as a biological being, an individual and a person [15, 77—-105]. These needs are realized through such public
institutions as  professional, consumer, and other associations. Needs for procreation,
health, parenting, spiritual development and faith, information, communication, etc. are realized through a
socio-cultural relations complex, including family and marriage, religious, ethnic, and other interaction
types. They form the interpersonal relationships of second level. The second level necessities are met within
the institution framework such as family, church, educational institutions, creative unions, sports societies,
etc. The third, interpersonal relations’ highest level is political and cultural relations, which contribute to the
realization of the necessity in political life based on political preferences and value orientations. This level
presupposes the formation of a specific political position in an individual. The individual politi-
cal preferences and groups are realized with the political parties and other subjects of the political system
help [14, 115-120]. Different approaches to the civil society definition and the legal state lead to the fact that
under these concepts improved models, progressive society and the state development are formed, that are
put forward by various social groups. All the best expectations from such a society and the state development
are put into this concept. It should be noted that individual society representatives will always be dissatisfied
with the development level of social relations and, accordingly, there will be criticism stages of
the development paths, as well as the state institutions and civil society interaction. Consequently, the civil
society features will be constantly supplemented, taking into account the society needs through politi-
cal institutions representing the individual social groups interests.

As a result of all these researches and discussions, it is necessary to consider the “Concept of Civil So-
ciety Development for 2006-2011 of the Republic of Kazakhstan”, as well as the developed draft “Concept
for the Civil Society Development in the Republic of Kazakhstan until 2025”. Thus, the totality of ideas and
concepts is formed into the civil society theory, which supplements and develops the legal state theory and
the human rights theory, which are essentially a unified theory aimed at the harmonious development of each
person based on the humanism and justice principles. Historical stages in the civil institutions development
have predetermined the modern civil society understanding, which, in turn, is in continuous development.
The scientific thinking development, analysis of the modern society interests, foreign experience and interna-
tional standards generalization allow to consider trends in the civil society development as the main direc-
tions for the development of functions and civil society institutions.

Conclusions

In the Republic of Kazakhstan, it seems necessary to finalize the draft Concept for the “Civil Society
Development until 2025”. The developing concept should reflect not only the interaction principles between
non-governmental organizations and the state, but also the social and interfaith foundations harmony. This
concept should be based on the Eurasian human rights concept, which is currently being developed in legal
science, in order to determine not only the main protecting human rights goals, but also the ways and their
implementation methods. For modern Kazakhstan, this approach to the development of non-state institutions
problem seems to be the most acceptable. Proceeding from this, civil society and the legal state are called
upon to ensure human rights on the basis of “universal” values, to form their own human rights concept, tak-
ing into account national and cultural characteristics that have formed as their own historical development
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result. This human rights concept should become the ideological foundation of modern Kazakhstani civil
society. A positive aspect, enshrined in the draft “Concept for the Development of Civil Society until 20257,
is the civil control system idea development [11]. In our opinion, civil control and civil monitoring are the
main control of civil society function in relations with the legal state. Since the civil society control function
is aimed at interacting with state bodies in a legal form, the legal civil control regulation, and great im-
portance of civil monitoring. It is paramount to determine the legal status of civil society institu-
tions exercising civil control and civil monitoring. Thus, the civil society development is an important condi-
tion for the legal state development, which should be carried out through civil control and civil monitoring.
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A.B. Typnaes, U.A. [lonesa, H.b. TyskoBa

Casicu-KYKBIKTBIK KYObLIBIC PeTiHe a3aMaTThIK KOFaM/Ibl
3epTTEY/liH TEOPHUSIBIK KIHE TAPUXH MIceJiesiepi

Makanajga a3amMarThIK KOFaMbl aHBIKTAayIbIH TCOPHSIBIK JKOHE TApUXH MAceJeliepi KapacThIPbUIFAH JKOHE
OHBIH Heri3ri Oenriiepi ambuiFaH. MeMJIEKET »OHE KYKBIK TEOPHSCHIHIAA KYKBIKTBIK MEMJICKETIICH
GalIaHBICTBI  CasCH KOHE KYKBIKTBIK KYOBUIBICTBIH JHHAMHKAIBIK cUmaTel Oepimren. Tapuxu
PETPOCIIEKTUBAA OpPTYPJI TapuXd Ke3eHIEpHIeri a3aMaTThIK KOFaMIbl 3epTTey Toxipubeci, opTypii
ABTOPJIAP/IBIH TEOPHSIIAPEI MEH TACLIIEPIH/IETi OCHI MHCTUTYTTHIH ©3TepPrilliTiri MeH AaMybl KapacThIPbUIFaH.
3epTTeyiH MaKcaThl a3aMaTTHIK KOFAMHBIH HETi3T1 (YHKIMSIIAPBIH aHBIKTAy apKbUIBI OHBIH Oenriiepin taly.
3epTTeyiH Kbl KOHE apHalbl oMiCTepiHiH KOMEriMeH a3aMaTThIK KOFaMHBIH TYCIHIr MeH Oenrinepin
AHBIKTAWTBIH TAPHUXHU-TEOPHSUIIBIK MaTePHAIIAP/IbI, CAsICH JKOHE KYKBIKTBIK aKTLIep/i Tajaay JKoHe JKaIbliay
XKy3sere acwlpbUIFaH. JKyprisiireH 3epTTey[iH HOTH)KeCi peTiHAe a3aMaTThIK KOFAaMHBIH TYCIHII MeH
OenrinepiH aHBIKTay, aj a3aMaTThIK OAaKplIay a3aMaTThIK KOFAaM MEH KYKBIKTBIK MEMJICKET apachIHAAFbl
KapbIM-KaTBIHACTA a3aMaTTHIK KOFAMHBIH HETI3T1 )KOHE aHBIKTAYIIbI Oelrici peTiHae KopCceTireH. A3aMaTThIK
KOFaM OCBI KAaTBIHACTAPIbI KYKBIKTHIK PETTEY/ Tajall eTeTiH CasiCh JKOHE KYKBIKTBIK Kareropus. Makamama
a3aMaTThIK Oakpliay »JKOHE a3aMaTThIK MOHHUTOPHHT KYKBIKTBIK MEMIIEKETIICH KapbIM-KaThIHACTAFbI
a3aMaTTHIK KOFAMHBIH HETi3ri Oenrici 00BN TaObUIaAbl JeTeH TYKBIPBIMIAp jKacalFaH. by e3apa xapbim-
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KaTbIHACTap HEFYpPJbIM erKel-TerKeilsli KYKBIKTBIK PeTTey/i JKOHE a3aMaTThIK Oakbulay MEH a3aMaTThIK
MOHHUTOPHUHITI JKY3€re achIPaThIH a3aMaTThIK KOFaM HHCTUTYTTAPBIHBIH KYKBIKTBIK MOPTEOCCiH allKbIHIAYIbI
KaKeT eTe/Il.

Kinm 093()€p: a3aMaTTbhIK KOofraM, a3aMaTTbIK HHCTUTYTTAp, KYKBIKTBIK MEMJIEKET, KYKBIKTBIK HOpMaliap,
Tapuxu JaMy, KYKBIK TCOPHUSACHI.

A.B. Typnaes, U.A. IloneBa, H.b. TysakoBa

TCOPCTHKO-I/ICTOPH‘IECKHC HpOﬁJ'IeMbl HCCIECA0OBaHUSA I'PAKIAHCKOI0
OﬁllleCTBa KaK NOJUTHKO-NIPaABOBOI'0 ABJICHUA

B crathe pacKpbITBI TCOPETHYCCKUE M HCTOPHYCCKUE MPOOIIEMBI OMPENENICHHs TPaXJaHCKOTo O0IecTBa 1
BBISIBJICHBI €0 OCHOBHBIC Mpu3HaKW. OMUCaH JHMHAMHYHBIA XapakTep JaHHOTO IOJIMTHKO-IPABOBOTO SBJIC-
HUSl, CBSI3bIBAEMOT0O B TEOPUH IIPaBa U TOCYAapCcTBa C MPaBOBBIM rOCYapcTBOM. B ucTopuueckoil peTpocnek-
THUBE PACCMOTPEHBI OIBIT HCCIICIOBAHUS TPAXKIAHCKOTO OOIIECTBA B PAa3NIMUHBIC UCTOPUYCCKUE MEPUOIHI,
W3MEHYMBOCTh M  pa3BUTHE OSTOr0 MHCTUTYTa B TEOPUSAX U TOJXOJaX pa3jMYHBIX AaBTOPOB.
Lenp nccnenoBanns — BBIABICHHAE NPU3HAKOB TPAKIAHCKOTO OOIIECTBA MOCPEICTBOM ONPENEICHHUS eTo OC-
HOBHBIX (yHKuuWi. [Ipy momomu oOmMX U CreHaIbHBIX METOIOB HCCIEAOBAHUS OCYIICCTBICHBI aHAIU3 U
00001IeHIe HCTOPHKO-TEOPETHIECKOTO MaTepHaa, MOJIUTHKO-TIPABOBBIX aKTOB, ONPEACIAIONINX MMOHATHE U
MPU3HAKH TPaXJaHCKOTo 00mIecTBa. B kadecTBe pe3ynpTara MpOBEICHHOTO UCCIEIOBAHUS SBISAETCS OIpeie-
JICHUE TOHATHUS W MPU3HAKOB IPAXKIAHCKOTO OOIIECTBA, TPHU 3TOM IPaXKIAHCKHIA KOHTPOJIb PacCMaTpUBAJICS B
Ka4eCTBE OCHOBHOTO M OIPENCIIAIONICIO MPU3HAKa MPakKJAHCKOTO OONIECTBA BO B3aMMOOTHOIICHHUSX TPax-
JTAHCKOTO OOIIEeCTBa M MPAaBOBOTO rocyaapcTBa. ['paxkIaHCKoe 0OIIECTBO — MOJUTHYECKAs U IPABOBas KaTe-
ropusi, TpeOyIoIas MPaBOBOTO PETyIHPOBAaHKS 3TUX B3aMMOOTHOIICHHUN. B cTaThe cenaHbl BBIBOJBI O TOM,
YTO TPAXKIAHCKUAN KOHTPOJb U TPAXKIAHCKAN MOHUTOPHHT SIBISFOTCS OCHOBHBIMH MIPU3HAKAMHU TPAKAAHCKOTO
001IecTBa BO B3aHMOOTHOILICHUAX C IPABOBBIM TOCYJapCTBOM. DTH B3aMMOOTHOILIECHHS HYXAAIOTCS B Oojee
JIETaIbHOM IIPABOBOM PETYJIMPOBAHHUU U B OINPEICIICHUH IMPABOBOTO CTAaTyca HHCTHTYTOB IPaKAaHCKOTO 00-
IIECTBA, OCYIIECTBIISIOMINX TPAKIAHCKH KOHTPOJIb © MOHUTOPHUHT.

Knrouesvie cnosa: Tpa)XaaHCKOE 061HBCTBO, TPAXXAAHCKUE HMHCTUTYTBI, IPABOBOC IoCyaapCTBO, IPABOBLIC
HOPMBI, UCTOPUYECKOC PAa3BUTUE, TCOPUS ITpaBa.
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Current state and prospects for improving the institutions
of exemption from criminal liability and punishment

One of the key areas of the criminal policy of the Republic of Kazakhstan is the humanization of criminal
legislation through a gradual reduction in the scope of criminal repression by improving the institution of
exemption from criminal liability, expanding the grounds for exemption from criminal punishment and
parole. The authors of this article comprehensively studied the content of the institutions of exemption from
criminal liability and exemption from punishment in the previously existing criminal laws: Criminal Codes of
the RSFSR of 1922 and 1926, the Criminal Code of the Kazakh SSR of 1959, and the Criminal Code of the
Republic of Kazakhstan of 1997. In addition, they analyzed the novelties of the Criminal Code of the Repub-
lic of Kazakhstan of 2014, corresponding to the idea of restorative justice, which is gradually entering the le-
gal reality of Kazakhstan. The main part of the article defines the essence of establishing a surety, which is
classified by the Law of the Republic of Kazakhstan as of December 27, 2019 as a type of exemption from
punishment. The legal nature is revealed, the grounds and conditions enshrined in the law, the procedure for
applying this type of exemption from punishment are analyzed, and its importance in stimulating positive
post-criminal behavior is shown. The scientific recommendations proposed by the authors are aimed at over-
coming the most common problems in the practice of applying the rules governing the conditions and proce-
dure for exemption from criminal liability and punishment.

Keywords: criminal liability, punishment, release, history of development, improvement of legislation, estab-
lishment of surety.

Introduction

Exemption from criminal liability and release from punishment are important, widely used in law en-
forcement practice, and at the same time, problematic institutions of criminal law. The norms of these institu-
tions stimulate persons who have broken the law to positive post-criminal behavior, promote faster and more
complete restoration of harm caused by a criminal offense, respect the rights of the victim, than ensure the
implementation of the principles of humanism and economy of criminal repression.

In the large majority of cases, Kazakhstani society, the state, citizens do not doubt that only realized
criminal liability is an extremely effective instrument of criminal law policy. However, this is not always the
case. For example, criminal prosecution and the application of punishment turn out to be unfair, do not cor-
respond to the goals defined in the law, when a person, although he has committed a criminal offense, does
not need any compulsory correction with the help of criminal legal means at all. In these cases, the practical
implementation of criminal liability becomes inappropriate, improper and unjustified. The institution of ex-
emption from criminal liability and punishment is called upon to contribute to a fair solution of such cases.

* Corresponding author’s e-mail: aigul.kalguzhinova@ksu.kz
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Therefore, a repressive approach to influencing the offender requires a significant addition to the active use
of incentive techniques for regulating criminal liability.

Experimental

The authors analyzed the current domestic legislation governing the institutions of exemption from
criminal liability and exemption from punishment, as well as the latest scientific studies on this issue.

The research instrumentarium includes the use of general scientific methods of theoretical analysis (dia-
lectical method as the basis for cognition of legal phenomena), as well as specific scientific methods (sys-
temic, formal-logical, historical-legal). The study is based on work directly with the texts of laws, and con-
sisted in the analysis of the features of the regulation of the institutions of exemption from criminal liability
and exemption from punishment in the normative acts in force of Kazakhstan (the Criminal Code of the Rus-
sian Soviet Federative Socialist Republic (RSFSR) 1922, the Criminal Code of the RSFSR 1926, the Crimi-
nal Code of the Kazakh SSR 1959, the Criminal Code of the Republic of Kazakhstan (RK) 1997, the Crimi-
nal Code of RK 2014).

Results

Exemption from criminal liability for one reason or another has been applied for a long time, and it can
be argued that it takes its origins from criminal liability itself.

The 1922 Criminal Code of the RSFSR provided such types as the expiration of periods of limitations,
exemption from criminal liability of minors and bribe-givers. The Criminal Code of the RSFSR 1926, in ad-
dition to them, consolidated such types as changing the criminal law or the socio-political situation and re-
lease under an amnesty. At the same time, until the end of the 50s of the last century, all these norms were
considered, by both the legislator and scientists, as types of exemption from punishment, and not from crimi-
nal liability.

Unrelated norms, providing for the possibility of exemption from criminal liability of persons who
committed a crime, were formed into an independent institution of criminal law only with the entry into
force of the Fundamentals of Criminal Legislation of the USSR and the Union Republics of 1958, and the
Criminal Code of the Kazakh SSR 1959. At the same time, the theoretical development of this institute be-
gan. The first Soviet authors who published works on this topic were E.V. Boldyrev, G.B. Wittenberg,
G.A. Krieger, G.M. Minkovsky, A.P.Chugaev. Later, the studies by I.M. Galperin, N.F. Kuznetsova,
S.G. Kelina, Kh.D. Alikperova, S.1. Zeldova, G.D. Korobkov, E. Tenchova and others were published.

The Criminal Code of the Kazakh SSR 1959 provided the following types of exemption from criminal
liability: a) release due to the disappearance of the public danger of the act and the person who committed it;
b) release due to the expiration of the period of limitations for criminal prosecution; c) release with the trans-
fer of the case to a comrades' court; d) release with bail; €) release with administrative liability; f) release in
connection with voluntary assistance in the investigation of a crime (it was included in the Criminal Code of
the Kazakh SSR in 1995).

As we can see, the legislator was guided by the ideas, widespread in the second half of the 1950s, of re-
placing punishment with educational measures, involving the public in the fight against crime, and even
transferring this function to the public as a part of the implementation of the theory of the “withering away of
the state”.

In general, in the Soviet period, the development of our state was characterized by the dominance of a
punitive criminal policy, which implies the intensive application of harsh measures of criminal punishment
to persons who have committed a crime. In the conditions of the domination of the command-administrative
system, when it was impossible to solve specific problems requiring radical economic and organizational
transformations, they often resorted to means of criminal repression [1; 44]. The low efficiency of such a
policy, which produces crime and deforms public consciousness, demanded qualitatively new, non-
traditional approaches to the problem of combating crime and neutralizing its consequences. As a result, in
science and in positive criminal law, new ideas and approaches have emerged, related to the reaction of soci-
ety and the state to crimes [2; 55].

In the world practice, an active search for alternatives to the outdated punitive justice has led to the
emergence of the concept of restorative justice, the essence of which comes down to the involvement of the
conflicting parties themselves and the public in solving the consequences of a crime, which contributes to the
social reintegration of the offender and a decrease in the volume of repression. An objective assessment of
the role, capabilities of the state and its institutions in the fight against crime, as well as the study of the po-
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tential of civil society in combating crime in the conditions of modern Kazakhstan also unequivocally speaks
in favor of the need to consolidate their efforts [3; 78].

When developing the 1997 Criminal Code of Kazakhstan, the legislator, having abandoned the outdated
types of exemption from criminal liability, introduced new types. Thus, the domestic legislator
has demonstrated his adherence to the principles of humanism and a positive attitude towards the institution
of exemption from criminal liability.

For the first time, the legislator has combined the norms on exemption from criminal liability
and punishment in an independent section. However, the system of these norms did not have clear criteria for
the construction and detailed theoretical justification.

Institutions of exemption from criminal liability and exemption from punishment differ from each other
in the stages of criminal proceedings when release is possible; by persons and bodies authorized to make
such decisions; on legal consequences and procedural order of application.

The adopted law singled out general and special types of exemption from criminal liability. Among the
general types, exemption from criminal liability was fixed: in connection with active repentance (Article 65
of the Criminal Code of the Republic of Kazakhstan); in connection with exceeding the limits of necessary
defense (Article 66 of the Criminal Code of the Republic of Kazakhstan); in connection with reconciliation
with the victim (Article 67 of the Criminal Code of the Republic of Kazakhstan); in connection with a
change in the situation (Article 68 of the Criminal Code of the Republic of Kazakhstan); in connection with
the expiration of the statute of limitations (Article 69 of the Criminal Code of the Republic of Kazakhstan),
in connection with the act of amnesty (Article 76 of the Criminal Code of the Republic of Kazakhstan).

Special types of exemption from criminal liability were established by the norms of the Special Part of
the Criminal Code (for example, notes to Articles 125, 165, 231 of the Criminal Code of the Republic of Ka-
zakhstan, etc.).

Also, the Criminal Code provided the following types of exemption from punishment: provisional re-
lease (Article 70 of the Criminal Code of the Republic of Kazakhstan); replacement of the unserved part of
the punishment with a milder type of punishment (Article 71 of the Criminal Code of the Republic of Ka-
zakhstan); postponement of serving sentences for pregnant women and women with young children (Article
72 of the Criminal Code of the Republic of Kazakhstan); release from punishment due to illness (Article 73
of the Criminal Code of the Republic of Kazakhstan); release from punishment and postponement of serving
punishment due to extraordinary circumstances (Article 74 of the Criminal Code of the Republic
of Kazakhstan); release from serving a sentence in connection with the expiration of the statute of limitations
for the conviction (Article 70 of the Criminal Code of the Republic of Kazakhstan); release from punishment
on the basis of an act of amnesty (Article 76 of the Criminal Code of the Republic of Kazakhstan); release
from punishment on the basis of an act of pardon (Article 76 of the Criminal Code of the Republic of Ka-
zakhstan).

A new stage in the development of national law is associated with the implementation of the Concepts
of Legal Policy of the Republic of Kazakhstan dated September 20, 2002, August 21, 2009. Both Concepts
identified the most important directions in the development of criminal law:

- the possibilities of a gradual reduction in the scope of criminal repression by expanding the conditions
for exemption from criminal punishment, primarily in relation to persons who do not pose a great public
danger (minors, persons who have committed reckless crimes, other persons — in the presence of mitigating
circumstances);

- introduction of alternative to criminal punishment measures of official enforcement;

- improving the institutions of exemption from criminal liability, serving a sentence, provisional release.

During the period of validity of the Criminal Code of the Republic of Kazakhstan in 1997, about fifteen
amendments and additions were made to the norms of Section 5 of the Criminal Code. The norms on exemp-
tion from criminal liability in connection with reconciliation, and the expiration of the period of limitations,
provisional release, and postponement of serving a sentence have been repeatedly amended.

The result of the improvement of criminal policy was the adoption on July 3, 2014 of the Criminal Code
of the Republic of Kazakhstan that entered into force on January 1, 2015. The new criminal law, in general,
while retaining the provisions of the 1997 Criminal Code of the Republic of Kazakhstan, expanded the scope
of the institution of reconciliation, the conditions of parole for socially vulnerable segments of the popula-
tion. Thus, release in connection with reconciliation when committing for the first time a grave crime not
related to causing death or serious harm to health became possible not only for minors, but also for pregnant
women, parents with dependent young children, pensioners. Independent types of exemption from criminal
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liability have become novelties of the criminal law when the conditions of the procedural agreement are ful-
filled (Article 67 of the Criminal Code of the Republic of Kazakhstan) and with the establishment of a surety
(Article 69 of the Criminal Code of the Republic of Kazakhstan).

According to official statistics, in 2014, 106,782 persons committed crimes. More than half of them
were exempted from criminal liability — 62603 persons (58.6 %). However, due to the change in the form of
the statistical report 1-M “On registered criminal offenses”, some data on persons prosecuted and released
from criminal liability in 2015-2020 is not highlighted.

The norms of the institute of exemption from criminal liability and punishment in the Criminal Code of
the Republic of Kazakhstan in 2014 are also regularly revised. Thus, the conditions for release in connection
with active repentance have been expanded, subject to the fulfililment of the terms of the procedural agree-
ment, in connection with reconciliation, provisional release, replacing the unserved part of the sentence with
a softer type of punishment or reducing the term of the imposed sentence, release from punishment and post-
ponement of serving punishment due to the confluence of difficult circumstances, release from criminal lia-
bility and punishment on the basis of an act of amnesty or pardon. At the same time, restrictions have been
introduced on the application of parole from punishment to persons convicted of a grave, especially grave
corruption crime.

Discussions

Amendments to the norms of the criminal law on the establishment of surety deserve special attention.
In the initial version of the 2014 criminal law, the establishment of surety was introduced as a form
of exemption from criminal liability. However, as is rightly noted in the literature, “not...well thought-out
legislative regulation of surety with a bail” [4; 152], as well as the issues arising over the five-year period of
the criminal law on the application of Article 69 of the Criminal Code of the Republic of Kazakhstan, neces-
sitated changing the content of this criminal law norm.

By the Law of the Republic of Kazakhstan dated December 27, 2019 “On Amendments and Additions
to Certain Legislative Acts of the Republic of Kazakhstan on the Improvement of Criminal, Criminal Proce-
dure Legislation and Strengthening the Protection of Individual Rights”, the establishment of a surety was
transferred to the number of grounds for exemption from punishment. At the same time, the amount of the
bail is tied to the maximum amount of the fine stipulated for a committed criminal offense, while earlier the
amount of the bail depended on who was the guarantor — an individual or a legal entity.

To understand the legal essence of the concepts of “bail” and “surety”, it is necessary to refer to the
concepts of “bail” and “personal surety” used in criminal proceedings as a measure of restraint
and additional restrictions.

In Part 1 of Article 145 of the Code of Criminal Procedure of the Republic of Kazakhstan, bail is de-
fined as “the payment by the suspect, the accused or another person to the court's deposit of money to ensure
that the suspect, accused fulfill their obligations to appear before the person conducting the pre-trial investi-
gation, to the prosecutor or to the court upon their summons”. “Other valuables, movable and immovable
property, on which the arrest is imposed, can be accepted as a bail”. Personal surety, in accordance with Part
1 of Article 142 of the Criminal Procedure Code of the Republic of Kazakhstan, “is the acceptance by trust-
worthy persons of a written obligation that they vouch for the proper behavior of the suspect, the accused and
their appearance when summoned by the body conducting the criminal process”.

It is important to decide whether the guilty person can post the bail himself. Article 145 of the Code of
Criminal Procedure of the Republic of Kazakhstan allows such a possibility. However, Article 69 of the
Criminal Code of the Republic of Kazakhstan excludes such a possibility, since the criminal-legal bail in-
cludes elements of surety. Therefore, the guarantor can only be a third person, and not the guilty person him-
self. At the same time, Article 69 of the Criminal Code of the Republic of Kazakhstan does not provide clari-
fication of the reputation of guarantors as trustworthy persons. Consequently, this circumstance is not in-
cluded in the subject of proof to resolve the issue of establishing surety.

The next question that arises in a comparative analysis of Article 69 of the Criminal Code of the Repub-
lic of Kazakhstan and Article 145 of the Code of Criminal Procedure of the Republic of Kazakhstan is to
determine the subject of the bail. Is money always the subject of collateral, and does the surety have the op-
portunity to provide collateral in the form of other valuables, movable or immovable property? This question
can be answered positively, since the legislator in Article 69 of the Criminal Code of the Republic of Ka-
zakhstan does not indicate that the subject of the bail is money. Consequently, when determining the subject
of a bail not in the form of money, one can and should use the provisions of Article 145 of the Code

Cepus «[lMpaBox». Ne 4(104)/2021 55



A.A. Biebayeva, A.M. Kalguzhinova, D.O. Ozbekov

of Criminal  Procedure, according to which, when providing other valuables, movable
and immovable property as a bail, the pledger is obliged to provide them to the body conducting the criminal
proceedings at the same time with title documents.

In accordance with Part 1 of Article 69 of the Criminal Code of the Republic of Kazakhstan, the condi-
tions for release from punishment with the establishment of a surety are: 1) the person commits a criminal
offense or a crime of minor or medium gravity, not related to causing death or serious harm to human health;
2) the commission of this act for the first time; 3) the presence of a fine among other types of basic punish-
ments in the sanction of a criminal law norm providing for liability for the committed act.

Exemption from punishment on this basis falls within the competence of only the court. At the same
time, release with the establishment of a surety is not an obligation, but the right of the court, i. e. in deciding
this issue, the judge has discretionary powers. The court has the right to issue a guilty verdict with the release
of a person from punishment with the establishment of a surety, if the bail is paid on the court's deposit be-
fore the court is retired to the deliberation room.

The surety is established for a certain period, the duration of which depends on the type of criminal of-
fense (criminal offense or crime), the category of the crime (small or medium gravity).

Release from punishment with the establishment of a surety refers to conditional types of release:

- if, during the period of surety, a person commits a new criminal offense, the court cancels the decision
to release him from punishment, and assigns him a punishment according to the rules for imposing
a punishment based on cumulative sentences. In this case, the pledge turns into state revenue;

- if the person released from punishment did not commit a new criminal offense during the surety peri-
od, upon the expiration of the surety period, the bail is returned to the pledger.

The provisions of Article 69 of the Criminal Code of the Republic of Kazakhstan “do not apply to per-
sons who have committed corruption crimes, terrorist crimes, extremist crimes, crimes committed as part of
a criminal group, crimes against the sexual inviolability of minors”.

Thus, the formation of surety in Kazakhstan law shows that it acts as a complex institution of material
and procedural criminal law, combining elements of property and moral obligations.

Conclusions

Commonly, the improvement of the institutions of exemption from criminal liability and punishment
demonstrates the high assessment by the legislator of the considered institutions as effective legal instru-
ments contributing to the implementation of the social and preventive function of criminal law.

Institutions of exemption from criminal liability and punishment acquire particular relevance in modern
conditions, when the next Concept of Legal Policy of the Republic of Kazakhstan is being prepared. The new
program document of the country is intended not only to determine the main directions of development of
the Kazakhstani legal system but also to ensure the consistency of legal policy with reforms in the socio-
economic and political fields for the long term.

In particular, it is important to ensure a balance between punitive, restorative and preventive means of
criminal law regulation. In this regard, we believe that there is no need to continuously expand the grounds
for exemption from criminal liability and punishment. An overly broad list of grounds for exemption from
criminal liability and punishment can undermine respect for the law, contribute to the formation of a sense of
impunity among the population, and negatively affect general prevention. Further, the development of these
institutions should be done through improving the existing types of exemption from criminal liability and
punishment: concretizing and formalizing the conditions of release, bringing the norms of criminal procedure
legislation regulating the procedure for release with the ideology of substantive criminal law [5; 127]. We
consider it expedient to support the idea of transferring additional punishments to the category of criminal-
legal measures, with the establishment of the possibility of their application in relation to persons exempted
from criminal liability or punishment.
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KbLIMBICTBIK KayanThUIBIKTAH KOHE Ka3a71aH 00CaTy MHCTUTYTTAPbIHBIH
Ka3ipri Ke3Jeri skaraaibl sKIHe KeTLAipy OoJ1amarbl

Kazakcran PecmyOnukachlHBIH KBUIMBICTBIK CAasCAThIHBIH HETI3TT  OaFBITTapbIHBIH Oipi  KBUIMBICTHIK
3aHHaMaHBI 13TiIeHipy OOJIBIN TaObIIAb], OJ KBUIMBICTHIK JKayalThUIBIKTaH 00CaTy MHCTUTYTHIH XKeTUINIpY,
KBUIMBICTBHIK JKa3zajaH 0OocaTy, »ka3ajaH Mep3iMiHeH OYpBIH IIApTTHI TypAe OocaTy Heri3fepiH KeHEeHTy
apKbUIBI KBUIMBICTHIK KyFBIH-CYPI'iH asCBIH OIpTiHAEN KbICKapTydaH KepiHedi. ABTopiap OypbIH KOJNJaHBICTa
OoFaH KBUIMBICTHIK 3aHAapAsl, srHH 1922 xome 1926 sxemimapaarsl PKOCP KpuMBICTBIK KOAEKCTI,
1959 xpursl KasCCP KpumMbicThIK KozmekceTi, 1997 xpurrbl KPP KBIIMBICTBIK KOZEKCTET! KBUIMBICTBIK,
JKayanThUIBIKTaH 00CaTy JKoHEe jka3agaH 0o0caTy HWHCTHTYTTAPBIHBIH Ma3MYHBIH JKaH-)KAKThl 3epIEiereH.
2014 xpurrst KP KpUTMBICTBIK KOJeKCiHIH Ka3akcTaHHBIH KYKBIKTBIK OOJIMBICBIHA OIpTiHICH €HINM Kele
JKaTKaH KaJIbIHA KeNTIPYLIUTIK COT TOPEeNiri HIesChiHA ColiKec KeNeTiH jKaHaJbIKTapblHa TaJay jKacaraH.
MakananbiH Herisri Oemimiage 2019 xputrbl 27 xenrokcannarbl KP 3aHpIMEH ka3agaH 6ocaTyablH TypiHE
JKaTKBI3BUTFAH KEMUITepIIiK OeNriieyiH MOHI aHBIKTaNFaH. KYKBIKTBIK TaOWFAThl AalllbUIFaH, Ka3alaH
0ocaTynplH OCHI TYPiH KOJJAHYABIH 3aHIa OCKITLIMCH HEri3liepi MEH MIapTTapbl, TOPTiOl TalIaHbBIN, OHBIH
KBUIMBICTBIK OPEKETTeH KeHiHrl J>KaFbIMIbl MiHE3-KYJIBIKTBl BIHTANAHABIPYAAFbl MAaHBI3Bl KODPCETLIreH.
ABTOpIap TYXKBIPHIMIAFaH FHUIBIMU YCHIHBIMIAP KBUIMBICTBIK JKayanThUIBIK MEH XKa3aaaH 0ocary mapTTapbl
MEH TOPTiIOIH pPETTEUTIH HOpMajapAbl KONAaHy ToXIpuOeciHIe »XHi Ke3[JeCeTiH Mocelelepal >KOFa
OarpITTaJIFaH.

Kinm ce30ep: KbUIMBICTBIK JKayalTBUIBIK, jka3a, 0ocaTy, AaMy TapuXbl, 3aHHaMaHBI JKETUIIIPY, KeMUIrepItiK
oenriney.

A.A. buebaeBa, A.M. Kanryxunosa, [[.0. O36ekoB

COBpeMEHHOC COCTOAHUE A NIEPCHEKTUBLI COBEPINICHCTBOBAHUSA UHCTUTYTOB
0CB060)KIICHI/IH oT yl"O.]'IOBHOﬁ OTBETCTBCHHOCTH U HAKA3aHUHA

OfHUM W3 KITIOYEBBIX HAMPaBICHUN YroloBHO# monuTuku PecmyOmuku KazaxcraH siBIsieTcss TyMaHU3aIMs
YTOJIOBHOTO 3aKOHOATEIHCTBA, BBIPAXKAIOIAACS B MOITATHOM COKPAIEHUH Cephl MPUMEHEHHS YTOJIOBHBIX
penpeccuii myTeM COBEPIIICHCTBOBAHUSI HHCTUTYTa OCBOOOXK/ICHUS OT YTrOJOBHOW OTBETCTBEHHOCTH, PACIIIH-
pPEHHSI OCHOBAaHWI I OCBOOOXKICHUS OT YTrOJIOBHOTO HAKa3aHWUs, YCIOBHO-IOCPOYHOTO OCBOOOXKICHHUS OT
OTOBIBaHMS HaKa3aHHsA. ABTOpPaMH BCECTOPOHHE HCCIIEIOBAHO COJEpKaHHE HMHCTHTYTOB OCBOOOXICHHS OT
YTOJIOBHOW OTBETCTBEHHOCTH M OT HaKa3aHUs B paHee NEHCTBOBABIINX YTOJOBHBIX 3aKOHAX: YTOJOBHBIX KO-
nekcax PCOCP 1922 u 1926 rr., Yroaosaom kozpekce KazCCP 1959 r., Yronosuom koxmekce PK 1997 r.
[Ipoananu3upoBanbl HOBEJUIBI YT0J0BHOTO Kojekca PK 2014 r., cooTBeTcTByIOIIME HJIe€ BOCCTAHOBUTEb-
HOTO MPABOCY/HsI, KOTOpasi MOCTENIEHHO BXOJHUT B NPAaBOBYIO JEHCTBUTENbHOCTh Kazaxcrana. B ocHoBHOI
YacTH CTaThU OMpeE/eNieHa CYIIHOCTh YCTAHOBICHUS MOPYYHTENbCTBA, KOTOpoe 3akoHoM PK oT 27 mexabps
2019 1. OTHECEHO K Pa3HOBUIAHOCTH OCBOOOXICHHS OT Haka3aHus. PackpbiTa mpaBoBas MPUPOAa, IPOAHAH-
3HpPOBaHbI 3aKPEIUICHHBIC B 3aKOHE OCHOBAHUS M YCIIOBHS, OPSIOK IPAMEHEHUs TaHHOTO BHJIa 0CBOOOXK Ie-
HUS OT HaKa3aHWs, 0OKAa3aHO €r0 3HAYCHHE B CTUMYJIMPOBAHUYU MO3UTUBHOTO MOCTIIPECTYITHOTO MTOBECHUSI.
IIpemioxxeHHbIe aBTOpaMU HAayYHBIE PEKOMEH/AINH HAIpaBJICHBI Ha MPEoJ0JICHHE Hanbojee 4acTo BCTpe-
YarOIUXCs MPo0IeM B MPaKTUKE MPUMEHEHHSI HOPM, PETIIaMEHTUPYIONINX YCIOBUS W TIOPSIOK OCBOOOXKIE-
HUSA OT yFOJ’IOBHOﬁ OTBCTCTBCHHOCTH U HaKa3aHUS.

Knouessie cnosa. yroJjioBHast OTBETCTBEHHOCTDH, HaKa3aHUE, OCBOGO)K)IBHI/IS, UCTOpUSA pasBUTHA, COBCPILICH-
CTBOBAaHUE 3aKOHOATEIJILCTBA, YCTAHOBJICHUE ITOPYUYUTEIILCTBA.
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HayanbHble («ycedyeHHbIe») (pOPMBI YYACTHS B COBEPILICHUH
reHouuaa B YrooBHoMm Kojaekce Pecnnyoiukn Kazaxcran

B cratbe paccMoTpeHBI KiIOodeBBle acmeKThl uMIuieMeHTannu HopM Komeenmmm OOH o reHommze
B YronoBHbIH Konekc PecrmyOmukm KasaxcraH B 4acTH HadadbHBIX Haka3yeMbIX (opM ydacTHs B
COBEpIICHUH aHHOTO MEXIYHapOIHOTO IIPECTYIUIEHHS. ABTOpaMH B 3TOH CBS3M IPOAHAIN3UPOBAHO
COOTHOIICHHUE CTaTeil KaKk YHHBEPCAIFHOTO MEXIYHapOIHOTO JOTOBOpa, Tak M YroioBHoro 3akoHa PK c
MO3UIINY COOTBETCTBUSI APYT APYTY C MCIOIB30BaHUEM PEIICHUH MEXIyHAapOIHBIX YTOJOBHBIX TPHOYHAIIOB
ad hoc no OsBmieii FOrocnasuu u Pyange. Oco00 aKIEHTHPOBAHO BHUMAHHE Ha TOM, YTO JICHCTBYIOIIUM
YronosabiM kKonekcoM PK, HecMoTpsa Ha 3akperuieHHe o0mMX HOPM 00 YroJOBHOW OTBETCTBEHHOCTH 3a MX
COBEpIICHHE, He obecredeHa (opmanbHas amanTanus MONOKeHHMH KoHBeHIMHM 1o 3aroBopy ¢ HEIbIO
COBEpIICHUS] TEHONWAA, MPSMOMY M IIyOIMYHOMY MOACTPEKATENbCTBY K COBEPLICHUIO T'€HOIMA,
NOKYIICHUI0 Ha COBEpIIEHHE TIeHOIMIA M coydacTuM B reHonuje. C ydeToM JOCTaTOYHOTO HAIMYMS
MEX[yHapOJHOTO MPELEeNeHTHOrO MpaBa II0 3THUM YCEUeHHBIM cocTaBaM y PecmyOmmkm KasaxcraH, kak
rocynapcrBa-ydyacTHuka KOHBEHIIMH, OTMEUYEHO, 4YTO CYIIECTBYeT HEOOXOAMMOCTh ¥ BO3MOXKHOCTB
npexycMoTpeTh ux B OcobenHoit actn YK B kauecTBe CaMOCTOSITENIBHBIX IPU3HAKOB OOBEKTUBHON CTOPOHEI
MpEeCTYIUICHUS TeHOIHIA.

Kniouesvie cnosa: KoHBeHUHMs, TeHOUUA, HadanbHble (OpMBI ydacTusi, YTOJOBHBIH Kojaekc, PecmyOmmka
Kazaxcran, uMIIeMeHTaLIHs.

Beeoenue

9 nekabpst 1948 r. 'enepansHoli AccambOneeit OOH Obuia npunsTa KoHBEeHIHS O MpeaynpexaeHIH
NpeCTyIUICHHs] TeHOLMa U HaKa3aHUM 3a Hero (B oduIMansHOM aHriuiickoi Bepcuu: Convention on the
Prevention and Punishment of the Crime of Genocide).

B IlpeamOyne u cr.1 KoHBEHIMH TEHOLWI ONpeneNeH Kak IMpecTyIUIEHHE, Hapyllarollee HOPMBI
MEKIyHapOIHOTO MpaBa U MpoTUBOpeyaliee 1yxy u unensm Opranuzanun O0beaunennbix Hammii [1].

Ceroansa yuactHukamu KonBeHnum sBisitoTcst 150 rocynapcTB, KOTOpblE HpH €€ HOANHMCAHWU WM
BBIpQKEHUH JPYruX (opM KOHCTUTYIIMOHHBIX MPOIEAYpP HE TOJBKO MPHHSUIA Ha ceOsl BHITEKAIOIINE H3-3a
COBEpILECHHS ITHX JISHCTBUI TIOTOBOPHBIE 0053aTENBCTBA, HO U MPOSBUIA TOTOBHOCTh UMILIEMEHTHPOBATH
3TH OO0emaHusg B CBOM HAlMOHAJbHBIE YIOJOBHBIE 3aKoHoOJaTelbcTBA. Cpenu rocyaapCTB-y4aCTHHKOB
Konpenuun naxogurcs u PecnyOnmka Kasaxcran, xoropas mpucoenuHuiaack K 3tomy CrnennanbHOMY
MEKTyHApOIHOMY JOTOBOPY Ha OCHOBaHUH COOTBeTCTBYyIOIIEro 3akona PK ot 29 uronst 1998 r. [2].

HecMoTpst Ha OTHENbHBIE CYXIEHUsI YYEHBIX M CIIEIHAJIMCTOB O TOM, YTO ONpe/eieHUe TEeHOIU/A,
nanHoe B KoHBeHLINH, «HEOOOCHOBAaHHO CCY>KEHO M MOTOMY JIMIIEHO BO3MOXKHOCTH CBOETO NMPAKTHYECKOTO
npumeHeHus»  [3; 237], OCHOBHOW  HEMOCPEACTBEHHbI  OOBEKT MNPECTYIUICHUS  JICHCTBHUTEIIHHO
orpaHnuuBacTcsi B KOHBEHIIMU 10 XapaKTEPUCTUKU €T JIUIIb KaK HAllMOHAIBHOW, STHHYECKOH, PACOBOM HITH
penuruo3Hoit rpynmsl [4; 96]; ciumkoM eMKoe IMOHATHE TeHOLHIa OXBAThIBAET TOJIBKO IMEPEYHCICHHBIC B
Koneenuun neiictBus (yOuiicTBa, NPUYMHEHHE TSDKKOTO BpeAa M T. .), KOTOpBIE, XOTS W HOCAT
IBTEPHATHBHBINA XapakTep, HO HE YUYUTHIBAIOT TOTO OOCTOSTENBCTBA, YTO U JPYTHE JICHCTBUS TaKXKE MOTYT
OBITH COBEPILEHBI C HAMEPEHHEM YHHUYTOKUTH HAXOISIIYIOCS TOJ 3alIMTOH JeMOrpaduiecKyro OOIIHOCTb
[5, 178], u sTa ysA3BUMOCTH HE /AT JOCTATOYHON I'MOKOCTH B TOJKOBAaHMHM M MOXET HE HPEIOCTABIATH
OOJIBIION TIONB3BI B MPECIICAOBAHWHM BHUHOBHBIX, HCIOJB3YIONIMX HETPAJUIMOHHBIE METOABI TIPU €ro
cosepiernu [6; 90], KonBeHus, TeM He MEHee, cTalla 4aCThi0 OOBIYHOTO MEKIYHAPOHOTO TpaBa, U ATOT
JOKYMEHT, CJI€A0BaTeIbHO, 00s3aHbI IPUMEHTh M COONIIOAaTh U T€ TOCYAapCTBa, KOTOPBIE €ro A0 CHUX MOp
OKOHYATENLHO HE YTBEP/IHIIH.

" ABTOp-KOppecrorxenT. E-mail: zh.amanzholov@mail.ru
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[oxanyii, ogfHUM W3 HECOMHEHHBIX IOCTOMHCTB KOHBEHIHMM sBIsSeTCI M TOT (PakT, 4YTO B HEM
OKOHYATEeNIbHO C(OPMYIMPOBAaHBl HakazyeMmble (GOpMbI ydyacTus (IO yroJOBHO-TIPAaBOBOI TEPMHUHOJIOTUHU
Kazaxcrana «ycedeHHbIE COCTaBbI») B PacCMAaTPUBAEMOM IPECTYIUIEHHH NPOTHUB yesoBeuyecTBa. CoryiacHo
cr. Il goroBopa, yroioBHas OTBETCTBEHHOCTh HACTYNaeT HE TOJBKO MPH COBEPIICHHH COOCTBEHHO
«a) TeHOLIMJIa, HO U B NPOLECCE OCYIIECTBICHUS MHBIX NEHCTBHUM, COCTABIAIOLINX OOBEKTHBHYIO CTOPOHY
JAHHOTO OOIIECTBEHHO ONACHOIO ESHUS, OIpENesieMyl0 B COBPEMEHHOM MEXIYHApOAHOM YIOJIOBHOM
mpaBe Kak actus reus; b) 3aroBopa ¢ 1enbi0 COBEPIICHUS TEHONUIA; C) MPSIMOTO U MyOJHYIHOTO MOACTPEKa-
TENILCTBA K COBEPLICHUIO TeHolua; () MOKyIIeHHsS Ha COBEpIICHHE TeHOINAA; €) COYYaCTUU B TCHOLHIC)
[1].

B nmanpHeimem mpuBeZeHHas HOpMa YCIIENIHO MpONDIa peleniuio B paMkax cT. 4 (2,3) Ycrapa
MexayHapogHoro TpuOyHajda AJsl TpecleOBaHUS JIHML, OTBETCTBEHHBIX 3a CEPbE3HbIC HAapYLICHUS
MEeXIyHapOJIHOTO TYMAaHHTAPHOTO IpaBa, COBEpIIeHHBIE Ha Tepputropun ObBmIed FOrocmasum (MTBIO) ¢
1 suBaps 1991 r. (Statute of the Tribunal for the former Yugoslavia, 1991) [7]; cT. 2 (2,3) VYcraBa
MesxayHapogHoro yroinosaoro tpubyHana (MYT) ans cyneOHOTO mpecieqoBaHUs JHL, OTBETCTBEHHBIX 3a
TCHOLMJ W ApPYrHe Cepbe3Hble HapyIICHUS MEXIyHApOAHOTO T'YMaHHWTApHOTO IpaBa, COBEPIICHHBIC Ha
Tepputopun Pyannabl, 1 rpaxknaH PyaHzpl, OTBETCTBEHHBIX 3a I'€HOLUA U JApyrue MOJOOHbIC HapyLICHUs,
COBEPIIICHHBIC HA TEPPUTOPUHU COCEIHUX TOCYIapcTB, B nepuon ¢ 1 sHBaps 1994 r. o 31 nexabps 1994 r.
(Statute of the International Criminal Tribunal for Rwanda, 1994) [8], a Takxe He moiHOCTHIO (0€3 yKa3aHus
croco0oB AeicTBri B coydacTur) cT. 6 Pumckoro Craryra MexayHapoIHOTO YTOJIOBHOTO cyaa oT 17 uromns
1998 r. (Rome Statute, 1998) [9]. Tem cambIM, MHKOPIIOPHPYS YKa3aHHbIC CTATbH B CBOHM YCTaBbI,
pa3paboOTYMKK 3TUX YUPEIAUTENBHBIX aKTOB Jald MOPYYHUTENBCTBA, YTO MEXKIyHApOAHBIE CyAcOHBIE
YUpEKACHUS HE CTOJIBKO OyIyT pyKOBOJICTBOBATHCS ONpEAEIeHHEM I'eHOLNAA, 3aKpeIUIeHHbIM B KonBeHIMK
1948 r., CKONBKO HWMEIOT MOPUCAWKIMIO IO BCEM YK€ OOImernpu3HaHHBIM (popMaM ydacTHs B HEM.
B wactHOCTH, ckazaHHOE, corjacHO MHeHHs Opurtanckoro npod. Y.A. [llabaca, monTBepkaaeTcs TeM, YTO
TeHOIH, OE3YCIIOBHO, SIBJSIETCS OAHUM M3 3aKpPEIUICHHBIX B HOPMax YCTaBOB CIICIHAJILHBIX TPUOYHAIOB
OOH mpecryrieHnid, B COCTaBe KOTOPOTO ATH HEOKOHUYECHHBIC (POPMBI MOJIEKAT HAKA3aHHUIO TPU JTFOOBIX
obcrositenberBax [10; 179].

[MonTBepauB cBoe yuactre B KonseHnuu, Hama PecryOnmka Taxke o0si3aiach MPUBECTH BHYTPEHHEE
3aKOHOJATENBCTBO B COOTBETCTBHUE C €€ MON0oKeHUsAMHU. OJHAKO B TUCIO3UIMH CT. 168 YTromoBHOroO Koznekca
PK nomnonHuTEeNnsHO HE pacIIMpeHbl I'PaHHIBl YrOJOBHONW OTBETCTBEHHOCTH 33 COBEPIICHHE HAYalbHBIX
¢dbopM reHolMIa B KadyeCTBE OTICNLHBIX BHEIIHUX NPHU3HAKOB OOBEKTUBHOH CTOPOHBI COCTaBa 3TOrO
npecrymienus [11, 16, 17].

Ilpu3HaBasi BBICOKYIO CTENEHb OOLIECTBEHHOM ONACHOCTH, a TakKXe 3HAUYNTEIBHOCTh OOBEKTa,
KoTopoMmy mpuuuHser yuiep0o renormn, JK.I. KanuimeBa eme mnpu OOCYXJACHUHM IPOEKTA HBIHE
JeHCTBYIONIEro YToJOBHOTO Kojekca PecriyOnuku Kazaxcran takxke oOpaliajia BHUMaHHE Ha TO, YTO B HEM,
B paMKax OTAEJIbHBIX CTaTel, He MpelycCMaTpUBAETCsl OTBETCTBEHHOCTD 3a MOJCTPEKATEIbCTBO (IPSMBIE U
myOJINYHBIE PU3BIBBI) K COBEPILICHNIO I'€HOLHIA, COyYacTUe U MOKYLICHWE B HEM, KaK 3TO NPUCYTCTBYET B
YTOJIOBHBIX KOJIEKCaX HEKOTOPBIX 3apyOekHbIX cTpaH [12; 49].

s yOeauTensHOCTH OTMETHM, YTO, HarlpuMep, coriacHo at3. 2 §321 YK ABctpum, neiicTBUTEIHHBIM
cUMTaeTCs CroBop Ha coBepmieHue reronuaa [13]; cr. 104 YromoHoro xomekca AsepOaiimkaHa COAEpPKUT
Takoe MPOTUBOIIPABHOE JIeHCTBUE / Oe3/eiicTBUE, KaK COCTaB MOJCTPEKATEIhCTBA K COBEPILCHUIO TEHOIHIA
[14]; B ct. 416 YromoBHOro Kojiekca bojirapuu B KauecTBE CaMOCTOSTEIbHBIX MPU3HAKOB BBIACISIOTCS Kak
MOJICTPEKATEIbCTBO, TaK M IPUTOTOBIECHHE K AaHHOMY IpecTyIuleHuto, a cr. 419 Hactosimero xonekca
«MOJIUUIMPOBANIA» YTOJIOBHOE HaKa3aHUE IIUITY, KOTOPBIH JIOMYCKAeT COBEPIICHHE €ro TMOAYMHEHHBIMU
9THX JESHUI TpeaHaMepeHHo [15], mpUroTOBIEHUE K T'eHOIMY, KaK OTICNbHBI COCTaB YKa3aH TaKkXke B
§3 cr. 118 YK Monpum [16], YronoBHbIi kKogekc MaketoHuH B KOHCTPYKLUEO cT. 408 BKIIIOYMII CO3/1aHKE
OpPTraHN30BaHHOM IPYIIIHI C LEIbI0 COBEPIICHHS TeHOUUAA KaK ero KBaTU(pUUUPYOIWUi npu3Hak [17].

Takum 00pa3oM, M3JNOKEHHOE BHINIE MOKa3ano, 4yro KazaxcraH, Kak ¥ OOJBIIMHCTBO TOCYAapCTB-
yyacTHUKOB KOHBEHIMH, HE NOCYMTAT HEOOXOJUMBIM HH YaCTHYHO, HHM PACHIMPEHHO BKIIOYHTH
paccMaTpuBaeMoe JOrOBOPHOE MPABUIIO B COJIEPKAHUE PeIaKLUK yKa3zaHHOU cTaTthu YK.

Mamepuanvt u Mmemoost

B craTthe ucnonp30BaHbl HAYy4YHbIE Pa3padOTKH COBPEMEHHBIX YUEHBIX U OKCIIEPTOB, OT/IEIbHBIC MIpele-
JICHTHBIE PELICHUS! CHEeUUAIN3UPOBAHHBIX MEXIyHapoaHbix TpuOyHanoB OOH mo OviBuieii FOrocnasum u
Pyanze, a Taxke IeHcTBYOIME HOPMBI YTOJIOBHBIX 3aKOHOJIATENBCTB psijia 3apyOeKHBIX TocyaapcTB 1 Ka-
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3axcTraHa. B KOHTeKcTe aHanu3a MoNoXKEeHUN yHUBepcalbHOH KOHBEHIIMN 0 T€HOLU/IE ¢ TOMOIIBIO ATUX HC-
TOYHHUKOB PacKPBIBAETCS MMPOTUBONPABHOCTh HAYAIBHBIX ()OPM YUacTHS B COBEPIICHUH JAHHOTO MEXTyHa-
POIHOTO TPECTYIICHHUS, H C YUETOM IOIyYE€HHBIX BHIBOJOB OIPENEISIOTCS OCHOBHBIE MPOOIIEMBI M JTallb-
HEHIINe MePCIeKTHBEI X MHKOpHopauu B YroioBHbIH kogekc PK. Jlns obecriedeHns pacCMOTPEHUS TEMBI
OBUIH WCTIONTB30BaHBI TaKHe OOIIEHAYYHBIE M CIICIIHABHBIE CITOCOOBI MICCIEeNOBaHMs, KaK aHaJ N3 M CHUHTES,
CpaBHEHHWE, MOIETTUPOBAHHUE, CTPYKTYPHO-(YHKIIMOHAIBHBIN U ()OpPMaNTbHO-IOPUANIECKANA METO/BI.

Peszynomamer u 0bcyscoenue

OOBEKTUBHBIC U CYOBEKTHBHBIC SJIEMEHTBI 3d2060PA C Yeblo co8epuleHus 2eHoyuda (auri. conspiracy
to commit genocide) comepxxatcst Bo MHOTHX CyaeOHbIX peneHusx MYT o Pyanze. B wactHocty, Pemenne
Cyne6noit kamepbl TpuOyHana ot 3 mekabpst 2003 r. (nap. 1041) mo meny «®Pepaunanna Haxumana, XKana
— bBocko bapasrBuzel m Xacana Hreza» onpexpenser 3Ty HEOKOHUEHHYIO (GopMy TeHOIMIA Kak
«COTJIacoBaHHYyIO paboTy aByx wiu Oosee mroneit» [18]. B unom Periennu ot 27 saBapst 2000 . (nap. 192)
9TOH K€ KaMephl «I10 ey MyceMay BHHA B pacCMaTPHUBAEMOM AESHUH XapaKTepU3yeTCsl IPECTYIIHBIM CIIe-
muanbHeiM  Hamepenuem (dolus specialis), 4roObl coBepumth reHomma [19]. Orcrooga cnemyer, 4To
JOTOBOPEHHOCTh O COBMECTHBIX JIEHCTBUSX TMPOTHB TNPEACTABHUTENEH OIpENeNICHHOW JeMorpauyeckoi
IPyNIBl B MOJUTUYECKUX M HHBIX LESX SIBASETCS CYIIECTBEHHBIM IIPU3HAKOM COCTaBa JaHHOIO
npectymieHus. Bmecre ¢ Tem eme B ogHoM Perennn Cyne6Hoit kamepsl oT 16 mMas 2003 r. (nap. 423) «mo
neny Huiiuredeka» akIeHTHPOBAHO BHHMAaHHWE HA TOM, YTO «CONSpiracy to commit genocide» momxno
paccMaTpuBaThCs KaK MPOAOJDKAIOLIEECs, TAK U OKOHYCHHOE MPECTYIUIEHHE C MOMEHTa NMPHCOECIUHEHUS K
3aroBOpy M Haka3yeMo Jaxke B CiIydae, e€CIM COBEPLICHHE MPECTYIUICHHUS I'€HOUUAA He OBbLJIO JOBEAEHO A0
konua [20]. Dto onpeneneHue, B CBOIO OUepellb, yKa3bIBaCT HA JUISAIIMICS XapaKTep U MaTepUaibHbINA COCTaB
npecTyuieHus. B mocnenHeM ciiyyae OHO MOATBEPKAAET OKOHYAHWE IPECTYIUICHHUS, HE3aBUCHMO OT
MOMEHTa IPUYMHEHH BPea WIK HACTYIUICHUs JF000ro 00IIeCTBEHHOIO ONIACHOT0 MOCTEACTBHS.

Vronosuseiii konekc PK ot 3 utons 2014 r. HEMOCPEACTBEHHO HE COACPIKHUT MOHITHS O «3aroBOpPE C
IEJIbI0 COBEPIICHHS TeHONMAa», ykazanuoro B 1. b) ct. Il Kousenrmu OOH 1948 r. ITojaraem, 4Tto OHO
COBIIQIaET CO C2080POM, KaK OJHHM M3 CIIOCOOOB IMPUTOTOBJICHHUS K MPECTYIUIEHHIO, coriaacHo 4.l cr. 24
VYronoBHoro 3akoHa PK, u, B 1eiaoM, COOTBETCTBYET H3JI0KEHHOMY MOHHMAHHUIO «3aroBopa C IIEJbI0
COBEpILECHHS TCHOLMa», 3aKperuieHHoro B pemeHusix CyzaeOHoit kamepsl MYT mo Pyanne. Mcnonb3ys
HAIMOHAJIBHYIO YTOJIOBHO-IIPABOBYIO TEPMHHOJIOTHIO, MOYKHO CKa3aTb, YTO CTOBOP, KaK M APYrHe CHOCOObBI
MPUTOTOBJICHUS K MPECTYIUICHHIO, COBEPLIAETCS C MPSIMBIM YMBICIOM W IIPH 3TOM, IO HE 3aBHCSAIIMM OT
BOJIM JIAIA 00CTOSATENIHCTBAM, (PAKTHUESCKH HE TIPHUBOIUTCS B OKOHUCHHOE cocTosiHue [21].

Ilybnuunoe u npsamoe noocmpexamenvbcmeo K cogeputenuto 2enoyuoa (anri. direct and public incite-
ment to commit genocide) kak HayagbHOE HJIM YCEYCHHOE MPECTYIUICHHE, B OTIMYHE OT ACATEIbHOCTH
MTBIO, npakTHUecKH paccMaTpUBaIOCh TOJNBKO B cyneOHoi aestensHocTH MYT mno Pyanne. Pemenunem
Cyne6Hoii kamepsl TpubOyHana mo aeny «XKawna ITosns Akaedy» ot 2 centsops 1998 r. (nap. 562) Gwuio
OTMEYEHO, 4TO 3Ta (opMa YYacTHsS B COBEPLICHUM TI€HOLMAA HE IOJDKHA OBITh YCIEIIHOW W JUIs
OIpeesIeHUs] ICUXMYECKOr0 OTHOLIEHMS JIMIa K COBEpLIAEMOMY ACSHUIO (IEHCTBHUIO WK 0€3[eHCTBHIO), a
TaKXKe ero MOCIE/ICTBUAM, He 00s3aTeIbHO YCTAHOBIICHHE TPUIMHHON CBS3U MEXITy MOJICTPEKATEILCTBOM K
COBEpPILUCHHIO TE€HOLMAA U caMuUM akToM reHouuza [22]. Ilpum 3TOM BaKHO MMETHh B BHIY, YTO B IIPSIMOE
MOJICTPEKATEIbCTBO BJIOKEH KOHKPETHBIH CMBICI: CIYIIAIOUIMKA W BBICTYNAIOIIUI TOJDKHBI IOHUMATh peyb
KaK MPHU3BIB K COBEPIICHUIO JIEHCTBHUS, a MyOJIUYHOCTh MOXKET IO/Ipa3yMeBaTh PaclpoCTpaHeHHE CBEICHHI B
OOIIECTBEHHBIX MeECTax WM CpeAM WHIMPOKoW myOnmuku ¢ npumenenuem CMU (cpeactB maccoBoit
undopmanun) [23; 112].

YronosHbIi koaekc PK He nmpenycMaTpuBaeT aHAIOIMYHOTO KOHLENITYAJIBHOIO IOHATHUS, YKA3aHHOIO B
KouBeHiuu o reHonuae, a B paMkax ud. 1 u 4 ¢r. 28 roBOpPUTCS TOJBKO O MOJCTPEKATENbCTBE Kak (hopme
coydactusi. CoryacHO 3TOH HOpME, TMOACTPEKAaTeNeM IPHU3HAETCS JUIO, CKJIOHMBIIEE APYroe JHIO K
COBEPILICHHIO YTOJIOBHOTO MPAaBOHAPYIIEHHS TyTEM YroBOpa, MOAKYIIA, YIPO3bl WK APYTUM criocodom [21].
Uro kacaercsi IPU3HAKOB IMyOJIMYHOCTH, TO B JAHHOM cly4ae, IPUHUMAsl BO BHUMaHue cT. 161 (myOinvHbIe
MPU3BIBBI K Pa3BI3bIBAHUIO arPECCUBHOM BOMHEI), CT. 179 (myOauyHble MPU3BIBHI K 3aXBaTy WM YACPKAHHIO
BJIACTH), IPABWJIBHBIM ObUIO OBl TOBOPUTH O MyOJMYHBIX MPHU3bIBaX K coBeplieHuto reHonuaa. Onnako YK
PK He comepuT OTAETPHOW HOPMBI OO0 OTBETCTBEHHOCTH 3a COBEpIIEHHE TaKOro NesHUS. AHamu3
YTOJIOBHOTO 3aKOHA TIO3BOJISIET B 3TOM CIIydae TOBOPHUTH O TOM, 4TO MOOOHBIE JICHCTBHUS, C OJJHOH CTOPOHHI,
Morny Obl MOANAAaTh MOA AeHcTBHE CT. 24, Kak MPUIOTOBJICHHWE K COBEPLICHUIO T'€HOLUZAA, WIN K,
YYUTBIBAsI HEOOXOAMMOCTh HATTMUUS BO3MOXKHOCTH y Ka3axcTaHa naBaTh COOCTBEHHYIO YrOJIOBHO-TIPABOBYIO
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OLIEHKY TaKuUM JEHCTBUAM, MPETyCMOTPETh UX B paMKax AMCIIO3UIIMN HOBOM cT. 168.1. B 3T0i1 CBSI3M BaxHO
OTMETHTh, YTO IPUMEPAMH IJIs1 PECILYOJIMKH MOTYT CTaTh YTOJIOBHBIM KOAEKC YKpauHbl, B Ipeneax 4. 2 cT.
442 KOTOpPOTO CONEPKUTCS JOIOIHUTEIFHAS HOPMA, 3aKPETUBINAsi OTBETCTBEHHOCTD 3a IPHU3BIB TEHOLUTY B
nyonmyHoM mopsiike [24], u 3akon FOAP — Akt ot 27 wrons 2002 r., 0JOOpEHHBIII BO HCHOJHEHUE
Pumckoro Cratyra MYC (ct. 25 (3) () (Implementation of the Rome Statute of the International Criminal
Court Act), xoTopslii TmpeaycMaTpuBaeT KaK OTAEIbHOE MPECTYIUICHHE MpsAMOe M IMyOJIHYHOe
MOJICTPEKATEIBCTBO K COBEPIICHHMIO TeHonuaa [25; 331].

Attempts to commit genocide (B mepeBoje Ha PYCCKHI — ROKYUIEHUe HA COBEPUIeHUE 2eHOYUOd) KaK
YCEeUeHHBI COCTaB MPECTYIUICHUS TEHONHA BOBCE HE paccMaTpuBaiochk B mpaktuke HU MYT, an MTBIO.
[Ipumenntenpro k Kazaxctany ciemyer Jdimb OTMETHTH TO, 4To B 4. 4 cT. 24 YK PecnyGnuku
MpelyCMaTPUBAETCS OTBETCTBEHHOCTD 3a €r0 COBEPILICHHUE.

Yro kacaetcst coyuacmus ¢ eenoyuoe (auri. complicity in genocide), To ouo u3 1. €) ct. |1l Koueniuu
neperecero B 1. 1 cr. 7 Ycraea MTBIO u B . 1 ct. 6 Ycraa MYT mo Pyanne. Tak, cormacHo HOpMe,
MPEeoyCMOTPEHHOH B IMEPBOM NOKYMEHTE, JIHIA, KOTOPbIE IMJIAHWPOBAIM, IMOJCTPEKAlM, MPHKa3bIBAIN K
MOJTrOTOBKE, IUIAHMPOBAHUIO WJIM COBEPIICHHIO MPaBOHAPYLICHHUS, OTMEUEHHOTO B cT. 4 «O reHonumue»,
OyIyT HECTH JINYHYIO OTBETCTBEHHOCTH 3a JaHHOE MpecTyruieHue [26]. Yka3zaHHbI HepedeHb 3apelieHHbIX
neiicreuii, nmpaktuka 1 MTBIO, 1 MYT Tem He MeHee, Ka3aJloCh ObI, CBOJAT TOJBKO K IMOCOOHHYECTBY U
MOJICTPEKATEIbCTBY, O YeM CBHJIETEIbCTBYET, HanpuMep, [loctanoBnenune Cyneonoit kamepst MTBIO ot
16 uronst 2004 1. (nap. 297) «mo neny MusomieBuYa KacaTelbHO JBH)KEHHS pEIICHHsS 00 OIpaBIaHUI».
B Pemennn xe «mo gemy Cemanza» ot 15 mas 2003 r. Cynebnas kamepa MYT mo Pyanne momguepkuyna,
4TO, 1O CYIIECTBY, 00a 3TH JESHUS C LIENbI0 BHIHECEHHS OLCHKH BCET/Ia IMOJIBEPraloTCsl pa3OUpaTeNbCTBY
COBMECTHO U UMEIOT B TO € BpeMsl HEOI'PAaHUUEHHOE B YCTAHOBJICHUH JIIOOBIX ()OPM COYYaCTHS: COACHCTBUS
1 MOOLIPEHHs IPYTHX JIUII K COBEPILCHUIO NPECTyIUIeH s, TosikoBanue [20].

VK xe PK B 4.1 c1. 27 coyuyacTe TOKE NMPU3HACT YMBIILJICHHBIM MIPABOHAPYIICHUEM JBYX U 0oJjiee
JUI, a B CT. 28 €ro KOHKPETHHIMH y4YaCTHMKaMH Ha3bIBaeT, HapsAAy C HCIOJIHHUTENEM, OpraHu3aTopa,
moxacTpekarens u mocoboHuka [21]. B nopmatuBHOM I[locranoBmenun BepxoBHoro Cyma Pecmybmukun
Kazaxcran «O HEKOTOpBIX BOIpOCax MPUMEHEHHUS CyIaMH 3aKOHOJATeNbCTBA OO0 OTBETCTBEHHOCTH 3a
MPUKOCHOBEHHOCTh K TPECTYIUICHUIO M MOCOOHWUYECTBO B YrOJOBHOM MpPaBOHApyIIEHHH» OT 22 nexadps
2016 roma (Ne1l4) BMecTe ¢ TeM BBIICICHO W TaKoe JCHCTBHE, Ha3bIBAEMOE IMPUKOCHOBCHHOCTHIO K
npectyuieHnio. OJHAKO, C pa3bsCHEHUs BBICILETO CyAeOHOro OpraHa, OHa He SIBJISETCS COYy4acTHEM U HE
HAaXOJMTCSI C HUM B NPUYUHHOU cBsizu [27]. Kpome Toro, 31ech HEOOXOIMMO 3aMETHTh, YTO, PACIOarasch
KaK M JpPYrHe pacCMOTPEHHBIE BbINIE BUAbI NpecTynHbIX AeiictBuil B O6mer wactu YK PK, Hopmbl o
COy4YacTUH HENOCPEACTBEHHO NMPHUMEHUMBI KO BCEM BHJIaM YMBIIUIEHHBIX NpaBoHapymeHuid. Kak mpasuio,
Ha3HAuUCHWE HaKa3aHW 3a COBEpIICHHWE OJTUX TMPECTYIUIGHHuH mnpemxycMoTpeHo B OcoOeHHOW dYacTu
VYronosHoro kojaekca Pecniyonuku KazaxcraH, ' B TOM Yuclie 32 TEHOLWI, KOTOPBIA OXBaThiBaeTcs CT. 168
YK PK.

Raxnrouenue

VYcranoeneHo, uto KonBenuus OOH, 3a wuWCKIOYeHHMEM CcaMOro TeHOIUAA, 3aKperuiseT
OTBETCTBEHHOCTb M 33 COBEPIICHNE HAYaJIbHbIX, YCEUECHHbIX AesHUi. KoHKpeTHbIe fena 10 0OBHHEHMIO JIUIT
B COBEPILEHUH ITHX MpPECTyMIeHUH ctanu npeameToM paccMoTpenuss MTBIO u MVYT no Pyanne. Pemenus
JaHHBIX CyaeOHbIX TpuOyHasoB ad hoc ropuamdecku He obs3arenvHbl misi PK, HO Moryt ObITh
WCIIOJIb30BAHBI €€ Cy/IaMU B Ka4eCcTBE TOJIKOBaHU MpH NpuMeHeHuu ct. 168 YK.

Heiicteytomum YK PK renonun oTHeceH Kk KaTeropuu 0co00 TSHKKHX MPECTYIJICHUH U B 3TOM CMBICTIE
MOKHO OTMETHTh, YTO B IIEJIOCTHOM KOHTEKCTE UX KBAJM(HKAIINS, YCTAHOBICHHE MEPhl OTBETCTBEHHOCTH U
Ha3HAa4YeHHE HAaKa3aHMS 32 UX COBEPIIECHNE OTEYECTBEHHBIM 3aKOHOIATEIEM PACCMOTPEHO B Mpeenax TaKuX
craTel, Kak cT. 24, 27-28 u ct. 31: MoKyllIeHHe Ha COBEPILICHUE FEHOLN/IA, 3ar0BOP C LIEJIbI0O COBEPIICHUS
reHolMa, MyOJUYHOE M NPSMOE MOACTPEKATENICTBO K COBEPIICHHIO I'CHOIMJA, a TaKXKe COoydacThue B
reroruae. CienoBarenbHO, €CH AaKe W He HApAMYIO, TO B HEKOTOPOU cTernenn B cucteme OOmieit yactu
VYronosHoro kopekca PecryOnmmkm KazaxcraH o0o3HaueHb! NpaBOBBIE MOCIEACTBUS B BHIE YTOJIOBHOM
OTBETCTBEHHOCTH 32 MX COBEPILCHHUE.

Omnako cuctemusiii ananm3 YK PK mapamrensHO 1moka3pIBaeT, 94TO B HEM BCE-TaKWd HE BOCIIPUHSATHI B
KayecTBE KaK TAKOBBIX CAMOCTOSITENLHBIX HOPM HadallbHbIE (OPMBI y4acTHs B TeHouujae. B aToll cBs3u
ObU10 OBI 11€7IeCO00pa3HBIM UMILJIEMEHTHPOBATh COOTBETCTBYIOIIE HOPMBI KOHBEHIIMH U OTBIT Y TOJIOBHBIX
KOJIEKCOB, TIpUBENIEHHBIX B cTaThe rocyaapctB v B YK PK. Vx 3akpersieHune B eMHCTBEHHOM (HOpMabHOM
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HUCTOYHUKE YTOJIOBHOTO 3aKOHOAATENILCTBA CIIOCOOCTBOBAJIO OBl €ro COBEPLICHCTBOBAHUIO B YaCTH
KPUMHMHAIN3ALUH MEXIYHApOIHBIX MPECTYIUIEHUH M MPEOAOIECHUI0 BO3MOKHBIX IPABOBBIX MPENSATCTBUI
IUIs1 AEHCTBEHHOT'O IIPECIIeIOBAHUS IPECTYITHUKOB HA TEPPUTOPUH CTPAHBbI.

YcranoBneHo, uro TpeOyeT paspelieHHss ¥ TpodieMa OTHOCHUTENBHO PAa3bsCHEHUS YCIOBUS IIO
IIPUBJICYCHHUIO BUHOBHBIX JIMII K YTOJIOBHOIM OTBETCTBEHHOCTH 3a ITyOJIMYHOE U MPSIMOE MOJACTPEKATEIbCTBO K
COBEPLICHHUIO TEHOLWAA. YUHUTHIBas OTIMYUS B IIOHUMAHWU JAaHHOTO KOHBEHLIMOHHOTO JESHUS H
MO/ICTPEKATENbCTBA, IPEAYCMOTPEHHOTO CT. CT. 24 1 28, a Takke COCTaBhI NIPECTYIUIEHUI, 3aKPEIUIEHHBIX B
cT. ct. 161 u 179 YK PK, Obiio ObI BEpHBIM TOBOPUTH O MyONMYHBIX NPU3BIBAX K COBEPLICHUIO T€HOIMIA.
Ho, nmpuHrMas BO BHUMaHHE OTCYTCTBHE MOAOOHON MOHATHHHOW KOHCTPYKIIMH aHAIIOTHYHON HOpMEI B YK
PK, cymiecTByeT BO3MOXHOCTbB 3aKpENUTh €€ B paMKax HOBoH cT. 168.1.
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K.M. Amanxonos, A.K. Anqubaesa

Ka3zakcran Pecny0iukacbiHbIH KbIJIMBICTBIK KOAEKCIHAETT TeHOLM/
JKacayFa KaTbICyAbIH 0acTanKbl («KeJITe») HbICAHAAPbI

Maxkanana BYY renonun typansl KonBenuus HopmanapbiH Kaszakcran PecmyGnukachiHbH KBUIMBICTHIK
KOJIEKCIHE aTaJMBIII XaJIIKAPAIBIK KbIIMBICTHI jKacayFa KaThICY/bIH OacTalKbl jKa3aJaHaThIH HbICAHAAPBI
Oeirinae MMIUIEMEHTAIMSIAYABIH HETi3Ti KBIpJIapbl KapacThIppUIFaH. ABTopmap Oy opaiiga OypBIHFEI
FOrocnasus xoHe Pyanpma GoiibiHmra kpi3MeT etkeH ad hOC XanbIKapanblK KbUIMBICTHIK TPHOYHAIIapIbIH
IICIIIMEPIH KOJIIaHa OTBIPBIN, aMOeOANTHIK XanblKapaubslK mapT neH KP KbUIMBICTBIK 3aHBI OanTapbIHBIH
6ip-OipiHe CoWMKeCTUINiHIH apakaThIHACHIH TainaraH. Ocipece apeker erymi kymi 6ap KP KpUIMBICTEIK
KOJEKCIHIEe aTajfaH KOFaMJBIK Kayli O KOFapbhl 9peKeTTepAi jkacayFa KaTBICTBI  KBIJIMBICTBIK
JKayalKePIILUTIKTIH JKaIllbl HOPMAaNapbhIHBIH OEKiTiNreHiHe KapamacTaH KOHBEHIMAHBIH T€HONMATI XKacay
YLIIH KacTaH/BIK, TEHOLU] )KacayFa TikeJeil oHe jKapus TYPAE LIAKbIPY, TEHOLH KacayFa THIPBICY KOHE
TCHOIIMJKE KAaTBICY epexelepiHiH ¢opMaipasl OeifiMaenyi KaMmTamachl3 eTUIMETeHJIriHe aca Haszap
aynapbuirad. CoHzali-aKk OChl KapacCTBIPbUIFaH KbUIMBIC KypaMmaapbl OOMBIHIIA XaJIBIKAPAIBIK MPELEICHTTIK
KYKBIKTBIH JKeTKUTIKTUIITiH eckepe oThIpbin, KP KoHBeHIMAFa KaThICYIIBl MeMIIEKeT peTiHae 63 KpUIMBICTBIK
KOJICKCIHIH epeKie OeiMiHIe OJap/bl TeHOIM] KbIIMBICHIHBIH OOBCKTHUBTIK KaFBIHBIH TOyelcCi3 Oenrinepi
eTin OeKiTyiHe KaKeTTUIIr MEeH MYMKIHAIr 6ap eKeHIri atam KepceTireH.

Kinm coe30ep.: KoHBEHIMs, TEHOIM, KAaTHICYABIH 0acTankbl HbicaHIapbl, KeIIMBICTHIK Konekc, KazakcTan
PecnyOnukacel, IMIUIEMEHTAITHS.

Zh.M. Amanzholov, A.K. Adibayeva

Initial (“reduced”) forms of participation in the commission of genocide in the
Criminal Code of the Republic of Kazakhstan

The article examines the principal aspects of the implementation of the norms of the Convention of
the United Nations on Genocide in the Criminal Code of the Republic of Kazakhstan in designations of the
initial punishable forms of participation in the commission of this international crime. In this regard, the
authors analyzed the ratio of articles of both the universal international agreement and the criminal law of the
Republic of Kazakhstan from the point of view of conformity with each other using the decision of
international ad hoc criminal tribunals for the former Yugoslavia and Rwanda. Special attention was paid to
the fact that the current Criminal Code of the Republic of Kazakhstan, contempt’s integration of general pro-
visions on criminal responsibility for their commission does not accommodate formal adaptation of the norms
of the Convention on conspiracy and public and direct incitement to commit genocide, attempted genocide
and complicity. It is emphasized that given sufficient availability of international case law on these truncated
compositions, the Republic of Kazakhstan, as a State party of the Convention, has a need and opportunity to
provide them in a special part of the Criminal Code as independent features of the objective side of the crime
of genocide.

Keywords: convention, genocide, initial forms of participation, criminal code, Republic of Kazakhstan
implementation.
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3akoHonaTeIbHbIE MePbI 10 JajIbHeleMy YCHIeHUIO PaBOBOM
3alllMTHI MOTepneBIINX U cBUAeTe/el B PecmyOuiuke Kazaxcran

IIpaBa 1 cBOOOJBI UENOBEKA U TPAXKJAHNHA, €T0 YECTh U JJOCTOMHCTBO SIBIISIFOTCS BBICIIEH HEHHOCTBIO O0IIe-
cTBa M rocymapcrsa. CTaTbsi HOCBAIIEHAa COBPEMEHHBIM IIpOOIeMaM MPaBOBOH 3alUTHI ITIOTEPIEBIINX U CBH-
JieTeneli, COBEPIICHCTBOBAHUIO UX MPOLECCYaIbHOrO ION0XKEHUS B COBPEMEHHOM YIOJIOBHOM CYIOIPOM3-
BoJICTBE. PaccMaTpuBas IpaBoBOH CTAaTyc MOTEPIIEBIIETO, aBTOP ONPEENHI €ro Kak KIIo4YeByo GUrypy yro-
JIOBHOT'O IIpoliecca, paBa U 3aKOHHBIC HHTEPECHl KOTOPOrO HApPYIIEHBI B PE3YNbTaTe COBEPIICHUS NMPECTYII-
JICHWS, W CIPaBEIUIMBO OTMETHJI, YTO OJHUM M3 COLMAIBHBIX OXHIAHUH oOIlecTBa SBISIETCS 3alluTa
1 BOCCTAQHOBJIEHHE €r0 HapylleHHBIX npaB. Ha ocHoBe 3akoHOTBOpueckoi aearenbHocTH [lapmamenta Pec-
myomuku Kas3axcTan aBTOpOM IOKa3aHBI OT/ENbHBIE KOHLENTYyalbHbIE MONPABKU, NPHHSITHIE AEIyTaTaMH
B JICHCTBYIOIIEE yrOJOBHOE U YTOJOBHO-TIPOIECCYaTbHOE 3aKOHOAATEIbCTBO, HAIPABICHHBIE HAa YCHIICHHUE
COCTS3aTENBHOCTH M OTKPBITOCTH YTOJIOBHOTO IIPOLIECCA, PACIINPEHUE TOTHOMOYHI CTOPOHBI 3amuThl. Oco-
00e BHUMaHHUE yJIEIEHO OJHOH U3 HOBEIUI YrOJOBHO-TIPOLECCYATbHOIO 3aKOHOJATENbCTBA, PErIIAMEHTUDPYIO-
Iieil MpaBoOBOM CTaTyC CBUAETENS, HUMEIOILETO MPABO HA 3ALIUTY, €ro OTIWYUE OT IPOCTOTO CBUAETENS, OTMeE-
YeHBI IPHHIMAaeMBble 3aKOHOIATeNIeM MepbI, HallpaBJICHHBIE HA YCTPaHEHUE KOJUTH3HI M IIPABOBBIX MPOOETIOB
B ONpEJENEHNH TPOIECCYaTbHOIO CTaTyca JaHHOTO y4acTHHKa YroJoBHOTO mporecca. Kpome Toro, 3arpo-
HYTBI TaKH€ aKTyaJbHBIC BOIIPOCHI, KaKk oOecreueHne 0e30MacHOCTH JINL, yJacTBYIOUIMX B YTOJOBHOM TIPO-
Iecce; MpaBo MOTEPICBIINX HA MOMyYeHHE KBATH(DUIMPOBAHHON IOPUIMIECKON ITOMOIIN; BO3MEICHHE MO-
paIbHOTO M MaTepHANBHOTO Bpea, IPUINHEHHOTO MPECTYINICHHEM TOTEPIIEBIIEMY; HHCTUTYT KOMIICHCAIIUN
Bpeza morepneBmuM. Ha ocHOBaHMM aHanM3a HAIMOHAIBHOTO M 3apyO0EeKHOTO 3aKOHOAATENbCTBA aBTOPOM
noka3ana 3 ()eKTUBHOCTh HHCTPYMEHTOB «BOCCTaHOBUTEIHHOTO MPABOCYANS», KOMIIEHCAIIMH Bpesa U3 Clie-
[HaIBHOTO (hOHIA MOJIEP>KKH MOTEPIIEBIINX. B cTaThe pa3bscHEeHa «IIpaBOBasi IPUPOJIa» OTHON U3 HOBEJLI B
OTEYECTBEHHOM 3aKOHOJATEIbCTBE «IIPUHYIAUTENILHOTO IUIATeXa» KaK MHOH Mephl yroJloBHO-IIPaBOBOI'O BO3-
nelictBus. JlaHbI MOAPOOHBI aHA M3 NMpaBOBOIl 0a3bl BHEAPEHUS B HAIlel CTpaHe HOBOIO MHCTHUTYTa KOM-
MEHCAI[NH MOTEPIEBIINM U MEXaHH3M JEATeIbHOCTH COOTBEeTCTBYomero Moxaa mo okaszaHuio Oe3oTiara-
TEJIbHOM, €TMHOBPEMEHHOM MaTepUaibHOM MOMOIIH MOTEPIEBIINM.

Kniouesvie cnosa: 3akoHOMATENb, YTOJIOBHBIN HPOIECC, YTOIOBHOE CYAONPOHM3BOJCTBO, TAPAaHTHH pealn3a-
I[N TIPOIECCYaNbHBIX TPaB, MOTEPIEBIINH, CBHAETEIb, MMEIONIHI MPAaBO Ha 3aIIUTY, MOJ03PEBAEMBIi, 00-
BUHSIEMBIH, OCYXJICHHBIH, 0€30MacCHOCTh YYaCTHUKOB YrOJIOBHOTO ITpoLiecca, aJBOKAT, 3alllUTHUK, 10Cyae0-
HOE pacciefoBaHie, MeXyHAPOJAHOE COTPYIAHUUYECTBO, TPaXKTAHCKUH HCK, BO3MeLIeHHEe yuiep0a, HHCTHTYT
KOMIICHCAIIMH Bpe/a, NPUHYAUTEIbHBIH IIaTeX, perpeccHble TpeOoBaHusi, POHI KOMIEHCAIMH MOTEPIIEB-
UM, UCTOYHUKN pruHaHcupoBanus Ponya.

Beeoenue

B Ilocnannu [Ipesunenrta Pecriyonuku Kazaxcran Kaceim-YKomapra Kemenesuua TokaeBa Hapomy Ka-
3axctana ot 2 ceHTsa0ps 2019 r. «KoHCTpYKTHUBHBIH OOIIECTBEHHBIH IHAIOT — OCHOBAa CTaOWIBHOCTH U
npouBetanus Kazaxcranay ykaszaHo: «Kiro4eBbIM (hakTOpOM YCHIJICHHS 3alllUThI MIPaB rPaKiaH U uxX 0e30-
MACHOCTH SBJISFOTCS TITyOOKHe pehopMbl Cy1eOHON U TpaBOOXpaHUTENbHON cructeM» [1].

Ocob6oe BHumanue I'maBa rocynapcrBa K-XK.K. TokaeB B cBoem Ilocmanmu napony Kaszaxcrana ot
1 centsi0ps 2020 roga «Kasaxcran B HOBO#M peaiibHOCTH: Bpemst neicTBuid» 00OpaTHil Ha MOICPHH3ALIMIO
yroyioBHOM cdepnl: «CrieyeT MOJASPHU3UPOBATh YroJOBHYIO cepy 1o mpumepy pa3putbix crpad ODCP.
Ham HyxHa Mozenp, obecrieunBaroasi CBOEBPEMEHHYIO 3aIIUTy MPaB TPakKIaH W OTBEYAIOIIAs BHICOKUM
MEKIyHAPOIHBIM CTaHmapTam» [2].

[IpoBogumas pabora no peanuzanuu [locnanus [naBwl TOCyaapcTBa MpenoiaraeT 3aKOHOIATEIbHOE
ypEryJIUpOBaHUE TapaHTUH OoOecreYeHus MpaB M 3aKOHHBIX WHTEPECOB I'PaKIaH, BOBJICUECHHBIX B OpOHUTY
YTOJIOBHOTO CYJIONPOU3BOJICTBA, COBEPLUIEHCTBOBAHUE X MPOLIECCYATBHBIX NIPaB.

* ABTop-Kkoppecronznert. E-mail: Oleynik56@internet.ru
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MeTOo0IOTHYECKYI0 OCHOBY JTAHHOW CTAaThbW COCTABJISIFOT ITOJIOKEHHS TEOPHH YTOJIOBHOTO TIpaBa M
mporiecca, KPUMHHOJIOTHH, a TaKKe KOHIICTITYalbHbIe MOJOXKEHUsT 0OOIIeH TeOpruu TpaBa, OCHOBBIBASCH HA
KOTOpBIC B IMPOIECCE HMCCIICIOBAHUS BBISBIISIFOTCS 3JCMEHTHI NMPABOBOW 3alllUTHl YYaCTHUKOB YTOJIOBHOTO
mporiecca.

[Ipenmer u 1enb UCCIEIOBAHUS COCTABIISIIOT JCSITENBHOCTh TOCYIAPCTBEHHBIX OPraHOB IO OCYIIECTB-
JICHUIO 3aIlUThI PaB ¥ 3aKOHHBIX HHTEPECOB IMOTEPIIEBIINX U CBUIIETEINICH, O0ecIIieYeHHE UX 0€30IaCHOCTH B
YTOJIOBHOM IPOIIECCE, BBIPA0OTKA HAa ATOH OCHOBE MPEUIOKECHUHN MO COBEPIICHCTBOBAHUIO 3aKOHOAATEIBCT-
Ba M MPAKTUKU UX MPUMEHEHHS.

JIs NOCTYDKEHHMS LIENIA UCCTIeIOBAHUS IPUMEHSIIICS CPABHUTENILHBIN aHAIN3 3aKOHOIaTeNbcTBa. Kpome
TOTO0, MCIIOJIb30BaHbl METOJIbI PHIIOCOCKOTO XapaKkTepa, CHHTE3a U WHAYKIIMY, a TAK)KE IPOTHOCTHYCCKUI U
coJiep KaTeNbHO-QYHKIIHOHATLHBIH.

Teopernueckas 0a3za wcciaemnoBanms mpeAcTaBieHa padoramu T.A. XanoBa, B.D. Kosamkoit,
E.B. EBctparenko, B.®. ['ab3amunosa, O.I'. MBanoroii, [[.A. be3bopomoBa, A.B. 3apyOuna, MaTepuaios
IUICHApHBIX 3acenanuii Maxunuca [lapnamenTa u HopMaTuBHBIX [locraHoBieHMit KOHCTUTYIIMOHHOTO CO-
Bera PecryOonuku Kazaxcras.

PesynbraThel MccaenoBaHUS TO3BOJIMIIM B YCIOBUSX OOHOBJICHHS HAIlMOHAJILHOTO 3aKOHOJATEIbCTBA
MPOaHAIM3UPOBATH CYIIECTBYIOIINE IPOOJIEMBI IPABOBOH 3aIMThI MPOIECCYATbHBIX, UMYIIECTBEHHBIX IPaB
W 3aKOHHBIX WHTEPECOB MOTEPICBIINX U CBHJICTEICH B YTOJOBHOM CYJOMPOU3BOJCTBE U OOOCHOBATH HOPH-
JMUYECKYIO TPUPOIY MHBIX MEP YTOJIOBHO-IIPABOBOTO BO3ACUCTBHS U MEXaHU3M BHEAPCHUS HOBOTO MHCTHTY-
Ta KOMIICHCAllUX IOTCPIICBIINM.

Pesynomamoi

ITorepneBmnii — ka04eBast (Gurypa yroJioBHOrO HpoLEcca, NMPaBa M 3aKOHHBIE HHTEPECHl KOTOPOTO
HapYIIEHBI MPECTYIICHHEM. 3alliTa HHTEPECOB MOTEPIEBIINX OT MPECTYMHBIX MMOCATATENbCTB 0003HAUCHBI
3aKoHOJaTesneM B cT. 8 u 15 YromnoBHo-mponeccyanbHoro kojgekca Pecnyonukn Kazaxcran (manee — VIIK)
B Ka4eCTBE IEPBOOUEPEAHOr0 Ha3HAYECHUS YTOJIOBHOIO CYIONPOU3BOACTBA, OXpaHe MPaB U CBOOOM rpaxkaaH
IIpH MIPOU3BOICTBE 10 YTOJIOBHBIM JI€JIaM.

B cBs13u ¢ 3TUM paccMOTpUM OoJiee BHUMATEIBHO MPaBa, MpeloCTaBICHHbBIE TOTEPIIEBIIEMY 3aKOHOM.

Yacts nepeuncieHsbix B ¢T. 72 YIIK npaB — 3T0 Hekuit cTaHAApTHBIA HA0Op, KOTOPBIM 00Iaa0T U
MHOT'HE Jpyrue YYacTHUKH YTrOJIOBHOTO IpoLecca (HaupuMmep, IPaXkIaHCKUH UCTell, TPasKAaHCKUH OTBETYHK
WM CBUJIETEII): 1aBaTh MMOKa3aHMs, OTKAa3aThCs CBHETEIHCTBOBATH IPOTHUB CaMOTo ce0si U OJM3KUX POACT-
BEHHMKOB, 3asBJISITh XOAaTaiicTBa U OTBOJBL, JaBaTh MOKA3aHUS HA POJIHOM SI3bIKE, IOJIb30BATHCS IOMOILIBIO
NepeBoIYrMKa OecIyIaTHO, IPUHOCUTH Kajo0bl Ha AelcTBus (Oe3melcTBHE) OpraHa, BEAYLIETO YrOJIOBHBIN
MPOIIECC, BHICTYNATh B CYJeOHBIX MPEHUSIX U T.JI.

3/ech MBI OCTaHABIIMBATHCS HE OyJeM, HAC HHTEPECYIOT 0coObIe MpaBa, MOCPEIICTBOM pean3ainu Ko-
TOPBIX MOTEPIEBIINN U CMOXKET AOCTUYb CBOEH IIABHOW LIENIM — HOIYYUTh CYA€OHYIO 3aIlUTY, CIIpaBe -
BOe cyaeOHOe pa3oHpaTeabCTBO, KOMIIEHCALUIO yIepoa.

[lo-BuaguMoMy, Ha [JaHHOM OJTane pPa3BUTHS U COBEPIICHCTBOBAHHS OTEYECTBEHHOTO YTOJOBHO-
MIPOLIECCYaTbHOI0 3aKOHOJATENbCTBA Ha3zpela HeOOXOAWMOCTh JIMKBUAWPOBATH CIOXKHBLIMKCS AncOanaHc
B 00€CIIEYeHNH NPaB 3TUX CyOBEKTOB, MIPEJOCTABUB HE TOJIBKO M0I03peBacMoMy (OOBHHIEMOMY, OACYAH-
MOMY), HO M TIOTEpIIEBIIEMY HaJJiexaliee Iopuandeckoe obecredeHne 3aluThl er0 HHTEPECOB M0 CXEME,
YCTAHOBJICHHOW B HHTEpECax MOJI03PeBaeMOro (0OBHHIEMOTO, TOJICYJUMOTO).

Benp noTepneBLInii 0’KMAACT HE TOIBKO CIPABEIIMBOrO Cy1eOHOro pa3duparTenscTa, HO U 3 heKTuB-
HOTO paccieOBaHusl IPECTYIJICHUS, TO €CTh BCECTOPOHHET0, TIOJHOTO M 0OBEKTHUBHOTO clieicTBHs. He 3ps,
HaBEpHOE, B TOCJIETHHE TOJbl BCE Yallle B HAYYHOW JIMTEpAaType BCTPEYaeTcs MHEHHE, YTO TOCyIapCTBO
JOJDKHO MPEIOCTaBUTh MOTEPIIEBIIEMY ITPaBO BOCHOIB30BAThCs OECILIATHOM I0pUAnYecKor moMouibio [3].

Yka3zaHHBIH 1ucOanaHc MOJIHOMOYHUI 0A03peBaeMoro (0OBHHAEMOT0, OACYIMMOr0) M OTEPIEBLIETO
HE CTIIOCOOCTBYET MOJTHON peann3ayy MPUHIIUIIA COCTI3aTETbHOCTH M PABEHCTBA CTOPOH.

B aroit cBsa3u B Konnennuu mnpaBoBoit momutuku Pecny6mmku Kazaxcran Ha mepuon ¢ 2010 mo
2020 rr. omHUM U3 TPUOPUTETOB COBEPIICHCTBOBAHMS YIOJIOBHO-IIPOLECCYabHOIO IIpaBa ONPEAETICHO
JaNbHEHIIee COBEPIICHCTBOBAHNE MEXaHNW3Ma MPEI0CTaBICHNU KBATN(UITUPOBAHHON IOPHINIECKON TTOMO-
IIIY TI0 YTOJIOBHBIM JIeJIaM He TOJBKO OOBHHSEMBIM U [0JI03PEBAEMbIM, HO U MTOTEPIIEBIINM, CBHACTEM [4].
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C mpunsTHEM YTOIOBHO-TIpOLECCYanbHOro Koaekca PecryOnmuku Kaszaxcran 2014 r., BCTynuBIIero B
3aKoHHYIO crity ¢ 1 stHBaps 2015 1., B 3aKOHOIATENECTBO BHECEH PSII HOBEJUI, OMHOW M3 KOTOPBIX SBISIETCS
BBEJIEHHE HOBOTO JIMIA, YYACTBYIOIIETO B YTOJOBHOM TPOIECCe, — «CBHIETEISI, UMEIOIIETO MPaBo Ha 3a-
umty». B YIIK (1. 24) ct. 7 cBUOeTENnb, MIMEIOLIMI MPAaBO HA 3alIUTYy, OTHECEH K MHBIM JIMIAM, Y4acTBYIO-
IIMM B YTOJIOBHOM TIpoIiecce (cTapasi peaaxiius).

[lonsiTre cBUAETENs, UMEIOMIETO MPAaBO Ha 3aIIUTy, OCOOEHHOCTH €ro MPaBOBOTO CTaTyca ObUIN JAaHbI
B Aucno3uiuu crapod pepakuuu cr. 78 YIIK. B 4. 5 ykazanHol HopMBI onpezaeneHo: «B cioyuae, ecinu Ha
JIUIIO, YKa3aHHOE B 3asBJICHUH M COOOIIEHHH 00 YroJOBHOM IIPAaBOHAPYIICHUH KaK Ha JIUIO, €T0 COBEPIINB-
mee, JTMOO TIPOTHB HETO JIaeT MOKa3aHNe CBUAETENh, yUACTBYIONINI B YTOJIOBHOM IIPOIIECCE, HO K TaHHOMY
ULy HE TMPUMEHEHO MpOoIlecCyallbHOe 3aJiepKaHie 00 He BHIHECEHO IOCTAHOBJIEHWE O MPU3HAHUHU €ro
M0JI03PEBACMBIM, TO OH ITPUOOPETALCT CTATYC CBUIICTEINS, UMEIOLIETO MPaBo Ha 3amuTy» [5].

To ecTh ycMaTpuBaeTCsl TBOSIKOE MOJIOKEHUE 3TOTO YIaCTHHKA YTOJIOBHOTO MPOIIEcca.

B pamkax coBepIIeHCTBOBaHHUS YTOJIOBHO-TIPOIECCYaTHHOTO 3aKOHOAATEIHCTBA 3aKOHOIATENh YaCTHY-
HO pa3peln 3TH BOIPOCHI.

Tax, B cT. 26 VIIK yka3zaHo, 4TO CBHICTEIh, UMCIONIHMI MIPABO HA 3aIMTY, M0JI03PEeBaCMbIii, OOBUHSIC-
MBI UMEIOT TIPaBO HA 3alUTy. DTO MPAaBO OHU MOTYT OCYIIECTBISATH KaK JHYHO, TaK M C MIOMOIIBIO 3allIT-
HHKAa, 3aKOHHOT'O TIPEICTABUTENS B MOPSIIKE, YCTAaHOBIEHHOM HactosmmM KomekcoM (4. 1 maHHO HOPMBI).
VYyacTue B yroJIOBHOM CyIONPOU3BOJICTBE 3AIIUTHUKA M 3aKOHHOTO IMPEICTaBUTENS CBUIETENS, UMEIOIIEro
MpaBO Ha 3aIIUTY, MOJ03PEBAEMOr0, OOBUHIEMOr0 HE YMOJISET MPHHAIICKAIINX MOCASTHAM TpaB (4. 4).
CupieTenb, UMEIONINIA PABO HA 3aIIUTY, TOA03PEBaeMbIll, OOBUHSAEMBI HE JOJDKHBI IPUHYKIATHCS K Jade
MOKa3aHNH, NMPEJCTaBICHUIO OPTaHOB YTOJIOBHOTO MpecieIOBaHUS KaKUX-IMOO MaTEepUaAIOB, OKa3aHUI0 UM
Kakoro Okl TO HU OBUTO cofeicTBuA (4. 5). YKa3aHHas CTaThs M3NOXKEHA B peAakinu 3akoHa PecryOmukn
Kazaxcran ot 27.12.2019 r. [6].

Takum 00pazoM, CBHIETENb, UMEIOMIMH MMPAaBO Ha 3alIUTy, HE TIOJIB3YETCs MPaBOM Ha MosryueHue Oec-
IJIATHOM 3aIlUThl C OTHECCHHEM PACXOJIOB Ha CUET TOCYAapCTBa, KaK 3TO MPEAYCMOTPEHO B 4. 5 1 6 cT. 68
VIIK PK mist momo3peBaeMoro, 0OBHHSIEMOT O, TIOICYANMOTO H OCYKIEHHOTO.

OTuUM ke 3aKOHOM BBOAMTCS HOBas cT. 214—1 VIIK, koropas mpeaycMaTpHUBaeT, 4To Mepe] HayaloM
JI0TIpOca JIULO, OCYIIECTBISIIONIee JOCyqe0HOe pacciieIoBaHre, COO0IIaeT CBUIETENI0, UMEIOIIEMY IIPaBo Ha
3aIUTY, CYTh 3asBIICHUS, COOOIIEHUS TUOO CBHUIETENHLCKUX IMMOKa3aHW 00 YrOJIOBHOM IMpaBOHAPYIICHHH,
KOTOpPO€ YKa3bIBaeT Ha JIMI0, €ro coBepmuBinee. JIuimo, ocymecTBisromee A0CyaeOHOe paccielOBaHne,
TaK)Xe pa3bsCHIET CBUAETEINI0, UMEIOEMY MPaBoO Ha 3aIIMTY, €0 MpaBa, MpelycMOTpEeHHBIE 4. 6 cT. 78 Ha-
crosmiero Kosekca, BKITFOUast MpaBo OTKa3aThCs OT Javu rokazanui (4. 1). B octainbHOM nmomnpoc cBUaeTeNs,
MMEIOIIIEro MPaBo Ha 3allUTy, MPOBOAMUTCS MO mpaBmiam cT. 210 Hacrosiiero Koxekca (4. 2) [7].

Jnst ycTpaHeHus: UMEIONUXCS KOJUTM3HM M HEOIIPEIEIEHHOCTH B MPOIECCYaTbHOM CTaTyCce CBUIETEI,
WMEIOIIETO MPaBo Ha 3alIuTy, Aemyratamu Maxunuca [Tapnamenta Pecnyonuku Kazaxcran Ha ocHOBaHHH
MOHHTOPHUHTA JISHCTBYIONIETO 3aKOHOATEIhCTBA U MTPABOIPUMEHUTEBHOMN MPAKTHKH, a TaKKe TPEIoKe-
HUH, MMOCTYNHBIIUX BO BPEMs BCTPEY C a/IBOKATaMH, FOPUCTAMH, CYIbSIMH U TPEACTABUTEISIMHU MTPABOOXpa-
HUTENIbHBIX OPTaHoB, ObLT pa3paboTaH MHUIMATHBHBIN NpoekT 3akoHa PK «O BHeceHun u3MeHeHU# U J10-
MOJIHEHU B HEKOTOPBIC 3aKOHOAATENbHBIE aKkThl PecyOonuku KazaxcraH mo Bompocam aJBOKaTCKOM aes-
TENPHOCTH W IOPUIANYECKON moMomimy». [IpUHAT psn monpaBok B YTOJIOBHO-TIPONECCYaNbHBINA, YTOJIOBHO-
WCTIOTHUTENBHBIN KOJEKCHI U JPyTHe 3aKOHBI, HAPaBJICHHbIE HAa YCUJIEHUE COCTA3ATEIHHOCTH U OTKPBITOCTH
YTOJIOBHOTO CYJIOTIPOU3BOJICTBA.

[TockonbKy cBUIETENH, UMEIONINI MTPABO Ha 3alUTY, — 3TO JIUIO C CAMOCTOSATEIBHBIM MIPOLIECCYalhb-
HBIM CTaTyCOM, HMEIOIIIUM OTJIMYHS OT CTaTyca OOBIYHOTO CBUAETENS, TO €TO MPOLECCyaabHbIe TOTHOMOYHS
ObuTH 0 OpMIIEHBI OT/IENBHON cTaThei. [Ipu 3TOM, B OTIIHYHE OT OOBIYHOTO CBUJIETENS, CBUCTEINh, HMEIO-
LU MIPaBO HA 3alIUTY, OTHECEH K YYaCTHUKaM YIOJOBHOT'O NPOLECcCa, 3alIUINAIONINM CBOM IIpaBa U MHTE-
PECHI, MTO3TOMY CTaThsl, PErJIaMEHTHPYIOIAsl €ro MpoleCCyalIbHBIN cTaTyc, pa3MelleHa B 1. 9 YrojaoBHO-
MPOIIECCYaThHOTO KOJIEKCa U MPEACTaBICHa OTAeIbHOH cT. 65-1 YIIK.

B cBs13u ¢ BBenenneM HoBoi cT. 65-1 YIIK B ct. 78 VIIK yacTh 5 1 6 MCKIIIOYEHE], a B 4. 7 CJIOBA: «...B
TOM YHCJIE U UIMEIOIIMI MTPaBO HA 3alUTY,» U B 4. § CJIOBA: «...a TAK)KE CBHUJIETEIS, UMEIOLIETO MPaBo Ha 3a-
LIUTY, B CIIy4ae €ro HesIBKY 0€3 YBaXKHUTEIbHBIX TPUUNHY UCKITIOYEHBI.

Kpome toro, B ct. 7 YIIK B 1. 24) cnoBa: «CBUAETENH, UMEIOLINI MPaBO HA 3aLIUTY» WCKIIOYCHHI, a
MYHKT 25) 3TOH CTaThH IOCJE CIIOBA: «OOBHHSIEMBII» JIOTIOIHEH CIIOBAMU: «...CBUAETEINb, HMEIOIINI MTPaBo
Ha 3amuTy». To ecTh, mpoleccyaabHBIN CTaTyC CBUAETENS, NMEIOMIEro MpaBo Ha 3allUTy, ONPENEiIeH Kak
YYaCTHHK yTOJ0BHOTO TIporecca [8].
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B 3T0i1 CBSI3M BHECEHBI COOTBETCTBYIOIIME TIONIPABKU U B PsAJ APYTUX craTei. B wactHocTH, 9. 3 cT. 112
VIIK mocne cioBa «I10103peBaeMOro» JOIIOIHEHA CIIOBAMH: «...CBHJICTEINSI, UMEIOIIETO MPaBO Ha 3allUTY,
TaKWe e OTOJTHEHUsI BHECEHHI 110 TeKCTy B cT. 159, 271, 272 VIIK.

ABTOpPOM JaHHOU CTaThU HE CTABWJIOCH IIEJIbI0O — JATh MOJHBIN aHATU3 3aKOHOATEILCTBA, PErilaMeH-
THPYIOIIETO MPAaBOBOM CTATyC CBHJETEIS, MMEIOIIEro MpaBO Ha 3aIUTY, a JHUIIF OTMEYECHBI MPUHIMAaeMble
3aKOHO/IaTeNIeM OT/ENbHBIE ITONPaBKH, HAIIPABIIEHHBIE HA YCTPaHEHUE MMEIOIINXCS MPABOBBIX MPOOEIOB U
KOJUTU3UH B OTMPEIEICHUH MPOIIECCYaTBHOTO CTaTyca 3TOr0 yUYaCTHHUKA YTOJIOBHOIO MpoIiecca.

HeobxomumMo OTMETUTH, YTO MPU OOCYKICHUU YKa3aHHOTO 3aKOHOIPOCKTA JIEMyTaTaMU BHECCH P
nonpasok B YIIK, HanpaBieHHBIX HA paclIMPEHUE TPOLECCYATbHBIX TIOTHOMOYHM aJBOKATA.

B noBoii penakunu npunsta cr. 70 YIIK, pacmupsonias momHoMouust anBokara. [TyHKTe! 3) u 5) 4. 2
JAHHOW CTaThbU JOIOJIHEHBI TMOJIOKECHUSIMH, MO3BOJISIONUMH aJIBOKATy MPHUCYTCTBOBATh NPU OOBIBICHUU
[I0I03peBaEMOMY TTOCTAHOBIIEHHH O MPU3HAHUU T0JJ03PEBAEMBIM, KBATH(DUKAIINN AESTHUS T0J03PEBAEMOTO,
a TaxKe MOJy4yaTh KOMWHU 3TUX MOCTAHOBIIEHUH. PacimpeH nepedeHs MaTepralioB YTOJIOBHOTO JeNia, C KO-
TOPHIMHU aJBOKAT BIIPAaBE 3HAKOMHUTHCS C MOMEHTa BCTYIUICHUS B JENO, a TaKXKe C MOMOIIBI0 HAay4YHO-
TEXHUYECKUX CPEACTB CHUMATh JMOO MOIYy4aTh OT JIMIA, OCYIIECTBISIFOIIEIO JOCYIeOHOe paccieoBaHue,
KOITHH TPOIIECCYaTbHBIX IOKYMEHTOB B OTHOIIEHWH CBOETO MOA3aIUTHOTO. YacTh 4 3TON CTaThU AOMOTHEHA
HOBBIM a03aIieM, KOTOPBIA COJCPKHUT HOPMY, MO3BOJISIONIYIO aIBOKATy, YYaCTBYIOIIEMY B IPOHM3BOJICTBE
MPOLIECCYaTIbHOTO JICUCTBUS B KA4E€CTBE 3alllUTHUKA, JaBaTh IO MPOCHOE CBOETO MOI3AIIMTHOTO KpPATKUE
KOHCYJIbTAIlMU B IPUCYTCTBUH JIMIIA, OCYIIECTBISIFOLIErO 10Cyae0H0e pacciaenoBanue [9].

YronoBHo-TIponieccyanbHblil kogekc PK takxe gomomned HobiMu cT. 210-1, 272-1, xoTOpBIe mpoliec-
CyaJbHO 3aKpPEIUISIOT MOPSIOK OMpOoca aaBOKATOM JIMIA, PEANOI0KUTEIBLHO BIaJCIONIEro HHPOpMaIHeH,
OTHOCSIIIIEHCS K YTOJIOBHOMY JIENY, a TAKXKe PErIaMEHTAINIO0 TPOIeCCyallbHOTO 3aKPETUICHHUS 3aIpoca aaBo-
KaTa O MMPOU3BOJCTBE AKCIIEPTUBI.

Tak, paccmorpum ct. 210-1 VIIK. [Topsinok ompoca aaBoKaTOM JIKIA, TPEANOIOKUTEIIEHO BIAACIOIINM
nH(popMaIueii, OTHOCAIICHCS K YroJIOBHOMY Jieny. JlaHHas HopMa NPUHATA B LENIX KOHKPETU3AIKHU MTOJIHO-
MOYHMH aIBOKAaTOB, rapaHTHpoBaHHBIX UM cT. 70 u 122 YIIK, nockonbky B Ocobennoii wactu YIIK mpaBo
OTIPOC HE PEriIaMEHTHPOBAHO, YTO NETACT 3aTPYIHUTEIHHBIM PEaTU3alUI0 aJBOKATOM 3THX IMOJTHOMOYHI Ha
MpaKTHUKE.

[Ipennaraemasi HOBeJIa HANpaBJIeHA Ha YPETyJIUPOBaHHE IOPAIKA IMPOU3BOICTBA OMPOCA, CITYXKHUT
MpOILIeCCYaTbHON (OPMOI 3aKpEIUICHHUS €r0 Pe3yIbTaTOB M 00eCIIeYeHHs MTPaB KaK a/IBOKaTa, TaK U OTpaIIy-
BaeMOT0 UM JIUIIA.

Beoautcst HoBast ct. 272-1. 3anpoc agBokaTa, SBJISIOLIErOCA 3alIUTHUKOM, MPEACTABUTENEM IOTEp-
TMIEBIIETO, O MPOU3BOACTBE IKCHEPTU3bl. BaXHOCTH TaHHOW HOPMBI B TOM, YTO BOIIPOCHI OPTaHU3AINU TIPO-
M3BOJICTBA DKCIIEPTHU3BI SABJISIFOTCS CAMOCTOSATENILHOM (DOPMOI MCIIOJIb30BaHUS CIICIUAIBHBIX 3HAHUH B pas-
JUYHBIX 00JacTsIX W TPeOyIOT JETaabHOM MpOoIlecCyaabHOM periaMeHTallid Ha YPOBHE CaMOCTOSTEIBHON
CTaThH.

Hcxons w3 mpHWHIUIIA COCTA3AaTENBHOCTH YTOJOBHOTO TpOIlecca W PaBHOIIPABHS CTOPOH, CyIeOHBIH
KOHTPOJIb Ha J0CY/IeOHON CTaJIuU JOJDKEH ObITh OTKPBITHIM KaK JIJISi CTOPOHBI OOBHHEHUS, TaK M CTOPOHBI
3aIUTHI.

B ar0it cBs3u B 4. 2 cr. 56 YIIK Heobxomumo BHecTH maMeHeHUs. OOIIHe yCIOBUS OCYIIECTBICHHS
MOJIHOMOYHIA CJICJCTBEHHBIM CY/bCH, YKa3aHHAs 4acTh JOIMOJIHEHA a03al[aMy Y€TBEPTHIM U IMATHIM CIICIYFO-
miero copepxanus: «Ilo xomaTaiicTBy CTOPOHBI 3aIIUTHI, IPEICTABUTENS ITOTEPIICBIIETO0 HA3HAYEHHUE Cy1e0-
HOTO 3aceqaHus UIsi PacCCMOTPEHHS BOIPOCa, yKazaHHOTo B MyHKTe 1) 4. 2 cT. 55 Hactosmero Kopekca,
00s13aTeIbHO B CIydae HEOOXOAMMOCTH 3aCIIyIIMBAaHWS CIEACTBEHHBIM CYIbEH JHII, AecTBus (Oe3menct-
BHE), PEIICHUE KOTOPBIX 00XKaIyeTCsl CTOPOHOM 3allUThI, MPEACTABUTEIIEM ITOTEPIICBILETO, 33 UCKIFOUYEHUEM
kK00, TTOJJaHHBIX MTOBTOPHO 10 OJHOMY M TOMY K€ BOIPOCY, HE COJEPKaINX HOBHIX JOBOJIOB. B ciryuae
Ha3HAa4YCHHS Cy/IeOHOTO 3aCeIaHUs O €r0 BPEMEHH U MeCTe 3a0JIarOBPEMEHHO M3BEIAIOTCS CTOPOHA 3aIlUTHI,
MpeICTaBUTE b TOTEPIIEBINero 1 mpokypop» [10].

B m. 6) u 7) mociie cioBa «3allUTHUKA» MUMEETCS JIONOJIHEHHE «IPEJCTABUTENS MOoTeprieBero». Jo-
MOJHEHUs BHECEHBI B 4. 1, 2 u 4 cr. 126 VIIK: «anBokaToM, SIBISIOMIMMCS 3alIUTHUKOM, IIPEICTABUTEIEM
moTepnesmieroy. Takue jxe monpaBku BHeceHbl B 4. 1,2 1 3 c1. 217 YIIK.

B nensx mpenocTaBieHus B paMKaxX OKa3aHUS TapaHTUPOBAHHOHN TOCYIapCTBOM IOPHIMIECKON TTOMOIITH
OCYKJIEHHBIM, HaXOJISIIUMCS B U30JISIIIMH, HE UMEIOIIAM CPEACTB, HEOOXOAUMBIX JUISl MOTy4YEeHUS KOHCYJIb-
TalMil ¥ COCTaBJICHUA MPABOBBIX JOKYMEHTOB, MPUHATA YTOYHSIOIIAS MOMpaBKa B CT. 1. 7) 4. 1 ct. 10 Yro-
JIOBHO-UCIIOTHUTENBHOTO Kosiekca PK.
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VYka3zaHHbIC BBIILIE U3MEHEHHs HANPABJICHBl HA PEalM3alfIo MpaBa rpakIaH Ha MOJy4YeHHEe KBaIU(U-
MPOBAHHON IOPUANYECKON TOMOIIH, IpeaycMoTperHoil ct. 13 Koncturymun PecryOnmku Kazaxcran.

ITocranoBnennem Koncrurynnonroro Cosera Pecryonuku Kazaxcran ot 4 mions 2021 1. Ne 1 nannsie
n3menenus: B YIIK u napyrue 3akoHbl mpU3HaHBI KOHCTUTYUHMOHHBIMH. Kak oTMeueHo KoHCTUTYHHOHHBIM
COBETOM, IIEPEUUCIICHHBIE U APYTHe U3MEHEHUS U JOIOJIHEHUS B YTOJIOBHO-TIPOLIECCYAIEHOE 3aKOHOAATEIIb-
cTBO PecmyOnuKy HAaOJHSIOT HOBBIM COAEP)KaHHEM HEKOTOpBIE MOJHOMOYHS afBOKAaTa, 4To OyAeT crocoO-
CTBOBaTh 00ECIICUCHHIO PABHONIPABHSI CTOPOH OOBUHEHHMS U 3aIUTHI, Pa3BUTUIO COCTA3ATEIBLHOCTH U IPYTUX
MPUHIUIIOB YTOJIOBHOTO CyA0Npomn3BoacTBa [11].

9 nroHs Tekymero roga I'maBoi rocyjapcTBa JaHHBIN 3aKOH IOATUCAH U BCTYIIWII B 3aKOHHYIO CHITY.

ITomaraem, 9To yka3zaHHBIE HOBEJUIBI, O€3YCIOBHO, OyAyT crioco6cTBOBaTh d(h()EKTHBHO 3amuTe MpaB
1 3aKOHHBIX HHTEPECOB rPaXkJiaH B yrOJIOBHOM CYAOIPOU3BOICTBE.

Obcyscoenue

AHanu3 cieIcTBeHHOH U cyeOHON MPAaKTUK CBUAETEILCTBYET O TOM, YTO HA IPAKTHUKE UMEIOTCS OIpe-
JieJieHHbIe IPOOJIeMBI B 00ecnieueHIH O€30MacHOCTH JIHII, COACHCTBYIOIINX YTOJIOBHOMY PaBOCYIUIO.

[MoTeprieBIINM M CBHIETENSIM HE BCETAa OKa3bIBaeTCS HEOOX0AUMAsl MPaBOBasi, MEJUIIMHCKAS M TICUXO-
JIOTMYecKasi TIOMOIb, [TO3TOMY CTAHOBHUTCS IOHATHBIM HEXKEJIAHHE 3TOW KaTerOpHH JIUL, MPU3BAHHBIX CO-
JIeCTBOBATH MPABOCYAMIO, 3asBISATh O (PaKTaX COBEPIIEHHS MPECTYIUICHHH, a TaK)Ke IPUHUMATh aKTUBHOE
y4JacTue B CIICJICTBEHHBIX JICHCTBUSAX U CyIcOHOM pa3domparenbeTBe. B HEKOTOPBIX cydasx 3TH 00CTOATENb-
cTBa NMOOY>KAAIOT UX YKIOHATHCS OT BBIIIOJHEHUS CBOETO IPAXJAHCKOTO J10JITa, a OTACIbHbIE U3 HUX, IOMHU-
MO HEXXEJIaHUS SIBUTHCS B CYI, 3a4acTyIO0 BBIHYKIIEHBI OTKA3bIBATHCS OT CBOMX MOKa3aHUH B cyzae (0COOEHHO
IO JIeJlaM O HaCHUJIbCTBEHHBIX NMPECTYIUICHUAX M CBA3AHHBIX C OPraHU30BAHHOM MPECTYMHOCTHIO, KOPPYIIIH-
OHHBIMU NIPOSIBIICHUSIMU ), paHEE JAHHBIX B YCTAHOBJICHHOM 3aKOHOM IOPSIKE.

B memsx co3naHus He0OOXOIMMBIX YCIIOBHI [UISl HA/JIEKAILETO OTIPAaBJICHHUS NPABOCYIHUS U TEM CaMbIM
O0OpBOBI C TPECTYIMHOCTHIO, BIACTH Pa3padaThIBAlOT M BHEAPSIOT B MPAKTUKY CIEIHATbHBIC MEPhI 3alUThI
MOTEPIEBIINX, CBUAETENEH U APYTUX I'pak[JaH, CONEHCTBYIONUIUX YTOJOBHOMY CYAOINPOU3BOJICTBY, a TaKKe
ux ONMM3KUX, KON XHU3Hb, 30POBbE M UMYIIECTBO IOABEPraroTCsS Yrpo3€ B CBA3H C BBIIIOJHEHUEM HUMHU
MpolecCyalbHbBIX 00SI3aHHOCTEH U TPaKIAHCKOTO JIOJITa.

OTH Mepbl OTpakeHBbl B Psiie MEXAYHApOIHBIX HOPMATHBHBIX MPABOBBIX AKTOB, YCTaHABIMBAIOIIUX
NPUHOUIBL U OOIIKE TOJIOKEHHUS 3alUThl )KEPTB HPECTYIUICHUH W JIUL, OKa3bIBAIOLIMX ITOMOILb OpraHaM
BJIACTH B YTOJIOBHOM IPECIICAOBAHUY NPECTYTHUKOB. K HUM MOXHO OTHECTH:

MexTyHapOJHBIA TAKT O TPAKJAHCKUX U MOJIUTHYECKUX IpaBax;

Hexnapanust OOH «OcHOBHBIE IPUHLUIIBI TPABOCYANS AJIS )KEPTB NPECTYIIICHUH U 3710yNOTPeOICHUS
Biacteio oT 11.12.1985 r. u ap.

B 3akonoparensctBe Kazaxcrana HeT MpsMBIX M YETKUX HOPM, KOHKPETHO MpEAyCMaTpUBAIOIIUX OT-
BETCTBEHHOCTh TOCY/IapCTBa U TPABO IS JKEPTB MBITOK M JKECTOKOr0 oOpaiieHus Ha 3P PeKTUBHBIE CPEICT-
Ba IPABOBOI1 3aLIUTHI U HA MOJYYEHUE aJeKBATHOI0, HaJIEXKAIIeT0 BO3MEIEHHUS, BKJIIOYast KOMIIEHCAIIHIO U,
BO3MOXHO, Oosiee MoyiHyI0 peabunuranuio, kak toro Tpedyer Konsenuus OOH mpoTtuB mbiTOK (nasnee —
Konsenmus).

B wactHOCTH, yrojoBHO-TIpoLieCCyalIbHOE 3aKOHOJATEIbCTBO HE IPEAyCMaTPUBAET MPABO IMIOTEPIIEB-
IIMX OT NBITOK HAa IpPEIbsABICHUE I'PAXTAHCKOTO MCKa K TOCyNapcTBY B PaMKax YIOJOBHOIO Ipolecca
(ct. 167 YIIK). ITo oOmum mpaBmiIiaM rpakJIaHCKHN HCK B YTOJIOBHOM IPOIIECCE MPETBIBISETCS TOIBKO K
OOBUHSIEMBIM, TIOZ03pEBAEMbIM, MOACYTUMBIM. Torna kak KoHBeHIMs TpeOyeT, YTO OTBETCTBEHHOCTH 3a
BO3MELIEHNE Bpela JOJKHA JISKATh HA TOCYAAPCTBE, & HE HA MHANBUYalbHBIX JIHIIAX.

B nammonansaom 3akononatensetBe (YIIK u I'K) oTcyrcTByeT mpaBoBOi MexaHH3M, MO3BOJISIOLIHIA
TpeOoBaTh KOMIIEHCAIMIO 32 BPe/l, MOMYyYEHHBIH OTEPIEBIINM B TIEPHOJT €r0 HAX0XKIEHHUS TI0J] IOPUCIUKITH-
€l U OTBETCTBEHHOCTHIO T'OCYIApCTBEHHOro opraHa (TpH JOCTAaBICHHH, 3aJepKaHUH, COAEPKAHUH TOA
CTpakel U T.1.), 0€3 YCTaHOBJICHHUS BUHBI KOHKPETHOTO I0JDKHOCTHOTO JIMIA.

Takoe mpaBo TPEAYCMOTPEHO TOJIBKO B OTHOIIEHWH Bpea, MPUINHEHHOTO TPAKAAHUHY B pPe3yJIbTare
HE3aKOHHOTO OCYXKJEHUsI, MPUBJIECUEHUS] K YIOJOBHON OTBETCTBEHHOCTH, NIPUMEHEHUS B KaueCTBE MEpbI
MIpeceueHUs 3aKIF0UEHNUS 0] CTPaXy, JOMAIIHETO apecTa, MOANKCKH O HEBBIE3/IE, HAOKEHN aJMUHHACTpPa-
THBHOTO B3BICKAaHUS B BHJIE apECTa MM UCIPABUTEIHHBIX pa0dOT, TOMEUICHHUS B ICUXUATPUUECKOE HITH JPY-
roe neueOHoe yupexaenue (ct. 922, 923, 951 I'paxxmanckoro koaekca PK).

Honoxenns . 12 (ct. 95-98 YIIK) nocesieHs! odecneueHN0 0€30MacHOCTH JIML, YYaCTBYIOIINX B
YTOJIOBHOM ITpOIIECCE.
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B cBoro ouepensp, B 4. 3 cr. 15 VIIK npexycMoTpeHO, YTO «TIpH HAIMYMH TOCTaTOYHBIX OCHOBaHMH I1O-
JaraTh, 4YTO MOTEPIIEBIIEMY, CBUIETEIIO WIM WHBIM JIMIAM, YYaCTBYIOIIUM B YTOJIOBHOM IIPOLIECCE, a TAKKE
YJI€HaM HX CEMEH MM WHBIM OJU3KUM DPOICTBEHHUKAM YIPOXKarOT yOMICTBOM, NPUMEHEHHUEM HACHIIUS,
YHAYTOKEHHEM MU MOBPEKICHUEM HMYIIECTBA JTHOO WHBIMH OMACHBIMHU MPOTUBONPABHBIMH ACUCTBHUIMU,
opraH, BeIyIIMH YroJOBHBIN Ipolecc, 00s3aH, B IIpefenax CBOSH KOMIICTEHIUH, IPUHATh IPEayCMOTPEH-
HBIC 3aKOHOM MEpBI K OXpPaHe KU3HH, 3J0POBbS, YECTH, JOCTOMHCTBA U HMYIIECTBA 3THX JHID [12].

[Tpu 3TOM Mepbl 6e30MaCHOCTH MPUMEHSIOTCS Ha OCHOBaHUM MMCHMEHHOTO 3asBIICHHS 3alUILAeMOTr0
JIMIIA WK €T0 COTJIACHS, BEIPAXKEHHOTO B MMCHbMEHHOH (hopMe, a B OTHOILICHHH HECOBEPUICHHOJIETHUX — Ha
OCHOBAaHUH IMCBMEHHOTO 3asIBJIICHUSI €r0 POJUTEICH WX JIUL, UX 3aMEHSIOIINX, a TAKKE YIIOJTHOMOYEHHBIX
IIpeICTaBUTENICH OPraHoOB OIEKU W IOIEYUTENbCTBA (B CIIydae OTCYTCTBUS POAMTENIEH WM JIML, UX 3aMe-
HSIOMIMX ) WU C COTJIAacHs, BRIPaKEHHOT'O B MUCBMEHHOH (opMme.

O NpHUHATOM pEIIeHHH BBIHOCUTCS MOCTaHOBJIEHHE (OIpEAEICHUE), KOTOPOE HAIPABIIETCS B OpIaH,
OCYILECTBIISIOIIMI Mepbl 0€30MIaCHOCTH, ISl HCIIOIHEHHS, @ TAKXKe JIMILY, B OTHOLIEHUH KOTOPOT'O BBIHECEHO
nocraHoBieHue (onpenenenue). [lopsaok 3ammTel cBeJeHUH 00 OCYILIECTBICHUN TOCYAapCTBEHHOH 3aIIUTHI
YYaCTHUKOB YTOJIOBHOTO CyIOIIPOU3BOJCTBA 3aKkperi¢H 3akoHoM Pecryonuku Kazaxcran ot 5 uromst 2000 r.
Ne 72 «O rocynapCTBEHHOM 3allUTE JHL], YIACTBYIOIIHUX B YTOJIOBHOM MPOLIECCEN.

HecoMHeHHO, 4TO MeXaHM3MBI 3aIIUTHI MOTEPIIEBIINX JOJKHBI BKJIIOYATh HE TOJBKO MPABOBbIE TapaH-
THU, HO U pealibHbIe, JO0CTaTOYHO 3 (QeKTUBHBIE MEPHI 10 OXpaHe 0€30MacHOCTH, YTO MOYKHO TIOUEPITHYTh U3
3apy0eKHOTO OIIBITA.

ITorepnieBinii, BOBICUEHHBIN B OPOUTY YrOJIOBHOTO CYIONPOU3BOICTBA, 1OJDKEH OBITh YBEPEH, YTO €r0
ydacTue He TOBJICYET Ui HEroO U ero OJM3KUX KaKUX-TH00 HeOIAaronpusITHBIX MOCIEACTBUN WIIN yTPo3y HX
HACTYIJICHHUSI.

I'ocymapcTBeHHbBIE OpraHbl U JOJDKHOCTHBIE JIMIA JODKHBI FAPaHTUPOBATh JIMILY, IPU3HAHHOMY MOTEP-
MEBIINM, OCYIIECTBICHHUE MPaB U 00sI3aHHOCTEH, a MPH HEOOXOJUMOCTH NPEAOCTABUTH COOTBETCTBYIOIIYIO
3amuTy [13].

Bonpoc 06 3¢ dexTHBHOCTH YyroJ0BHOIO NpaBa Kak MHCTPYMEHTA rOCYIapCTBEHHOM 3aIIMTHI IPaXkaaH
OT MPECTYIUICHUH B 3HAYUTEILHONW MEpe CBOIUTCS K BOMPOCY 00 3(p(PpeKTHBHOCTH YTOJIOBHOTO HaKa3aHUs H
3aBHCHT OT MPaBWJIBHOTO OIpe/eIeH s Lenel Haka3aHus. Llenp Haka3aHUsl — BOCCTAaHOBJICHHE COIMALHON
CHPaBeIIMBOCTH, & TAKKE UCIPABICHUE OCYKACHHOTO U MPEIYyNPEXKIECHNE COBEPIICHUS HOBBIX MPECTYILIE-
Huit (ct. 39 YK PK).

B nemokparnueckoM rocyapcTBe 3a KaxIbIM I'pakJIaHWHOM INPU3HAETCS MPaBO Ha BOCCTAaHOBJIEHHE
HMMYIIECTBEHHBIX U HEMMYILECTBEHHBIX MOTepb. B 00mem Buae 3T0 mpaBo mpoBo3rianieHo Bo BceeoOeit
neknapanuu npas yeiaoseka (OOH, 1948 r.) [14].

BoccTaHoBieHne cripaBeisIMBOCTH BKIIIOUAET B c€0s Tak)Ke BO3MEIIEHHE MOPAJIBHOTO M MaTepHaIbHO-
T'0 Bpella, IPUYMHEHHOTO TpecTyIIeHneM, oTeprnepmeMy [15]. Heo6xoauMocTs BO3I0OKEHUS Ha JIMIO, CO-
BEpIIMBILEE NPECTYMIICHNE, O0SI3aHHOCTH BO3MECTUTh IIPUYMHEHHBII UM Bpesl 00yCIOBJIeHa, IPEXIE BCETO,
TpeOOBaHUSIMU COOJIIOACHUS IPUHIMIIA 3aKOHHOCTH.

B sTom ciaydyae nmpuMeHeHHE UMb aIMUHUCTPATUBHBIX WJIM YTOJOBHO-TIPABOBHIX MEP OTBETCTBEHHO-
CTH He oOecreyrBaeT JOJDKHOM 3allMThl MMYLIECTBEHHBIX HWHTEPECOB MOTEPIEBILETO OT IPECTYIICHUS.
B cBsi3u ¢ 3THM BO3HHKAaET HEOOXOIMMOCTh YCHIICHHS IPaXJaHCKO-TIPABOBOTO PETYJIHUPOBAHUS JAHHOT'O PO-
na otHoureHui. [To3ToMy 3aKOHOM TIpeycMOTpeHa 00s3aHHOCTh OpraHa YroJIOBHOTO IpeciieioBaHus odec-
MIEYUThH MOTEPIIEBIIEMY JOCTYII K IPABOCYIUIO U MPUHATH MEPHI K BO3MEIICHHUIO Bpea.

be3ycnoBHO, cyliecTByOIME HOPMATHUBHbIE PABOBBIE aKThI, PETYIMPYIOLINE OTHOLICHHUS, BOSHUKILIHE
MIPH BO3MEIICHUH BpeJa, MPUUYMHEHHOTO TPECTYIJICHUEM, CIIOKMBIIAsICS MPAKTHKA X MPUMEHEHHS TPeOy-
10T COBEPIIICHCTBOBAHMUSI TPABOBOT'O PETYIUPOBAHUS JITAHHOM c(hephl.

I'paxnaHckuil MCK B YTOJIOBHOM IPOLECCE PETIIAMEHTUPYETCS HECKOJIBKMMH OTpaciisiMu Tpasa. B mo-
PSIKE TPaXKIAHCKOTO CyJOMPON3BOCTBA MOTEPIEBLINN JOKEH CaMOCTOSITENBHO, 0€3 MOMOIIU MPOKYPOpa,
Ha KOTOPOTO TOCYJapCTBO BO3JIOKMIIO OOS3aHHOCTH IO 3aIIHUTE HAPYIIEHHBIX MPaB MOTEPIIEBIIETO, MOATO-
TOBHTH U MOJATh UCK, AOKA3aTh pa3Mep yuepda 1 NpUIMHHO-CICACTBEHHYIO CBA3b MEXIY YTOJOBHBIM IIpe-
CTYIUIEHHEM M BO3HHMKHOBEHHEM WIIM MPUUMHEHHEM MOpPaJbHOrO Bpena. O4eBUIHO, YTO B 3TOM CiIydae Io-
TEpIIEBIIEMY OYEHb CJIO)KHO OTCTOSATH CBOHM IIPaBa U 3aKOHHBIC HHTEPECHI CAMOCTOSTENHHO, 0e3 mpodeccro-
HaJIbHOW FOPUANYECKON TTOMOIIIH.

BoszMmerenne Bpesa B TOMHOM 00beME HEBO3MOXHO 0€3 KOMIIEHCALMK MOPajIbHOro Bpeaa. O4eBUIHO,
YTO BO MHOTHX CIy4asX OCYXACHHE IMOACYANMOTO IIPUTOBOPOM CyZa HE SBISETCA JOCTATOYHON KOMIIEHCaA-
LIME MOpaJIbHOTO Bpeaa.
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3akoHoaaTenbHble Mepbl MO JaNbHENLEMY. ..

B HopmarusHoM mnoctanosnennn BepxoBHoro Cyna Pecry6mukn Kazaxcran ot 27 HosOpst 2015 r.
Ne 7 «O nmpumeHeHUM CyJaMH 3aKOHOIATEIbCTBA O BO3MEILEHHHM MOPAIBHOIO BPEAa» OaHO IIOHATHE MO-
paJIbHOTO Bpena, IOoJ KOTOPBIM cJedyeT NOHUMAaTh HPABCTBEHHbIE WM (DU3NYECKUE CTPAAAHUS, MCIIBITHI-
BaeMble TPaKJaHUHOM B pe3yJIbTaTe MPOTHUBONPABHOIO HAPYUICHUS], YMAICHUS UM JIMIIEHUS IpHUHAAIeKa-
IIMX eMy JIMYHBIX HEMMYIIECTBEHHBIX OJar u npas (1. 3).

MopanbHbIil Bpell, B YaCTHOCTH, MOXKET 3aKJII0YaThCSl B HPAaBCTBEHHBIX IEPEKUBAHUAX B CBA3M C yTpa-
TOW POJICTBEHHHUKOB, HEBO3MOXXHOCTBIO MPOJOJKATh aKTHBHYIO OOIIECTBEHHYIO JKHM3Hb, OTEpEd padoTHl,
pacKpeITHEM CEeMEHHOM, BpaueOHOM TalHBI, PACHpPOCTPaHEHHEM HECOOTBETCTBYIOUINX JEHCTBUTEIHHOCTH
CBEICHHH, TOPOYAIINX YECTh, TOCTOMHCTBO WM ACJIOBYI0 PEMyTalMIO IpaXk1aHWHA, BPEMEHHBIM OrpaHUYe-
HUEM WM JIMIIEHHEeM KakKuX-mubo mpas, pusndeckoil 00Jbi0, CBA3aHHON ¢ NPUYMHEHHBIM yBEYbEM, HHBIM
MOBPEKICHUEM 30POBbsI TMOO B CBSI3H C 3a00JI€BaHUEM, IEPEHECEHHBIM B pe3yJbTaTe HPAaBCTBEHHBIX CTpa-
JIaHUM U JIp.

Pa3mep koMIleHCaIMM MOPAIBHOTO Bpelia ONPENEISIETCA CYAOM U HE 3aBUCHUT OT pa3Mepa BO3MEILEHUS
HMMYILECTBEHHOT'O Bpea.

[IpakThKa MOKa3bIBAET, YTO B OONBLIMHCTBE CIIy4aeB CYJbl YAOBJIETBOPSIIOT MCKH MOTEPIEBIIUX B MU-
HUMAaJIbHBIX pa3Mepax. B HEKOTOpHIX Cilyyasx ompeaerneHue yuepoa mo UCKaM O BO3MEILICHHU Bpena, MpH-
YHHEHHOTO YBEUHEM WJIM WHBIM MOBPEKICHUEM 3[I0POBBS, TPEOYIOT 3aKJIIOYCHUH CIIEIMaINCTOB U dKCIep-
ToB [16].

CreneHp HPaBCTBEHHBIX WIM (U3NUECKUX CTPAJaHUM JOJDKHA OLICHUBATHCS CYJOM C yUETOM (aKTHye-
CKHX O0CTOSATENIbCTB, IPUUYMHEHUSI MOPAJIBHOIO Bpena, MHIUBUIYaJIbHBIX OCOOCHHOCTEH MOTEPIEBLIETO U
JIPYTUX KOHKPETHBIX OOCTOSTENBCTB, CBHIACTEIBCTBYIOIINX O TSHKECTH MEPEHECEHHBIX UM cTpanaHuil. Bo
MHOTHX CIy4asxX aZeKBaTHas OLIEHKa MOPaJbHOIO Bpela HEBO3MOXKHA 0€3 IOMOJHUTEIBHOrO MPUBICUCHUS
CIEIMAINCTOB, HAIPUMED, Bpadel U IICUXOJIOTOB.

B psine ciyyaeB BO3MECTUTh HMYILECTBEHHBIN Bpe/ B TOJTHOM 00beMe HE TPE/ICTABIISIETCS BO3MOXKHBIM
B CHJIy TOTO, YTO BUHOBHBI HE UMEET AJISl 3TOTO CPEJICTB M MMYILECTBA, 33 CUET KOTOPOTO MOKHO OBUIO OBI
MIPOU3BECTHU B3BICKaHHE.

Takum 00pa3oM, HaIHIIO HEOOXOAMMOCTH Pa3paboTKU KOMILIEKCHOTO, CHCTEMHOI'O MOJX0/a KO BCEM
CTOpPOHaM BOMpOCa, OT OMpeAEICHUsI NCTOYHNKA (PUHAHCHPOBAHMS PAaCcXOJ0B Ha BO3MEIICHUE Bpea MOoTep-
MEBIINUM 10 3aKOHOJATEIBHOrO ypEeryJupOBaHUs MOPSAKA BO3MELICHUs yiiepOa, IPUIMHEHHOIO OpraHaMu
rOCyIapCTBEHHOH BIIACTH.

Ha cerognsiniamii 1eHs B LIETIOM psijie 3apyOeKHBIX CTPaH CYIIECTBYIOT Pa3BUTHIE CUCTEMbI H MEXaHU3-
MBI, KOTOpPBIE TApPaHTUPYIOT 3aIIUTY NPaB U 3aKOHHBIX MHTEPECOB MOTEPIEBIINX, CBUAETENECH U IPYTHX JIHIL,
COJICHCTBYIOIUX MTPABOCYIUIO, BKIIOYasl IPABO MOTEPIIEBUINX, HA [TOJTyYEHUE BO3MELIEHHSI BpEAaA.

B MexayHapoIHO-TIPaBOBBIX aKTax BMECTO MOHATHUS IOTEPIEBIINI YIIOTPEOISIETCS] TEPMUH KEpPTBa
MIPECTYIUIEHUS». DTH MOHATHS HE TOXIECTBEHHBI MO COJIEP’KAHUIO — TOHATHE KEPTBbI MPECTYIUICHUS Ha-
MHOT0 IIUPE NOHATHUS MOTEPIIECBIIETO.

B cootBercTBuM ¢ [leknapanyeil OCHOBHBIX IPHHIMIIOB MPaBOCYAMsS I )KEPTB MPECTYIUICHUH U 3J10-
ynoTpeOJieHus: BiacThio, NpuHsaTol ['eHepanbHol AccambOneeii OOH 29 Hos6ps 1985 r., moa tepMuHOM
«OKEpPTBBD) IMOHMMAIOTCS JIMLA, KOTOPHIM NPHYMHEH (DU3NYECKUN, MATepHANbHBIH WM MOPAIBHBIH Bpea
(ymep0) B pesynbpTare AeUCTBHA WK Oe3A€HCTBHSA, HAPYIIAIOLIETO YTOJOBHBIHM 3aKoH. Takoe MTUI0 cunuTaeT-
sl JKEpPTBOM, HE3aBHCUMO OT TOTO, YCTAHOBJIEH, apECTOBAH, IPeJaH Cyay WIH OCYXJIEH MpPaBOHAPYIIUTENb.
K >xepTBam mpecTymiieHuil B COOTBETCTBYIOIIMX CIIy4asgx OTHOCSTCS OJMM3KHE POACTBEHHUKH M MKIUBEHITBI
HETNOCPEACTBEHHOH JKEPTBHI, a TAKXKE JIUIA, KOTOPbIM ObUI MPUYMHEH YIIepO MpH MOMBITKE OKa3aTh MOMOIIb
JKEPTBE IS IPEIOTBPAIICHNS BO3ICHCTBHSI IOCIISACTBHN MPECTYIMHON AesTebHOCTH [17].

ITo mpaBunam EBporeiickoil KOHBEHITH IO BO3MEIIEHHUIO yIIepOa »KepTBaM HAaCHIIbCTBEHHBIX MPECTY-
IeHuH, npuHaTon 24 HostOps 1983 r. B CtpacOypre, OCHOBOIONIAraroIiuM MOJI0KEHUEM KOTOPOH SIBIISIETCS
KOMIICHCAIIMOHHAs! OTBETCTBEHHOCTh TOCYAApCTBa Mepe]] MOTEPIEBIINMH, BO3MELIEHHE yiepda OCyIecTB-
JIIeTCs TOCYJApCTBOM B TOM CJIydae, eCii MPECTYITHUK HEe MOXKET OBITh MOJBEPTHYT YTOJIOBHOMY IIpecieno-
BaHUIO (HampuMep, He yCTaHOBJIEH) WK ObITh Haka3aH. B mocienHeM ciydyae 3TO MpeayCMOTPEHHOE 3aKo-
HOJIaTEJILCTBOM OCBOOOXKJCHUE OT HAKAa3aHUS B CBSI3U C aKTaMH aMHUCTHUH, TSHKEIOH 00JIE3HBIO OCYXIEHHO-
ro u T.1. [18].

N3ydeHrne MeXIyHapOIHOTO OMBITa 1O MPAaBOBOMY PETYJIMPOBAHHIO MHCTUTYTa BO3MEIIECHHUS BpEIa,
MPUYMHEHHOTO MPECTYIUIEHUEM, TI0Ka3ajlo, YTO 3aKOHOJATEILCTBO MHOTHX 3apyOeKHBIX CTpaH B OoJbIei
CTETIeHH OPHUEHTHPOBAHO Ha 3alIUTy MpPaB M UHTEPECOB MOTEPHEBIINX JIUI], BOCCTAHOBIICHHE CIIPAaBEIHBO-
CTH, TTOJTHYI0, CKOPEUIITYI0 PECTUTYLIMIO U KOMIIEHCAIMIO Bpe/a MOTePIIEBIIEMY.
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OpauM u3 Hambonee 3(p(PEKTUBHBIX HHCTPYMEHTOB «BOCCTAHOBHUTEIHLHOIO MPAaBOCYAUS SBISETCS
KOMIICHCAIUA Bpea U3 CIEeHUaIbHOI0 (POHIA MOANEPIKKH XKEPTB MIPECTYIUICHHUH.

ITomo6upie ponmp aeiicTBytoT B 6onee 22 crpanax EBpomsl, B CIIIA, a Ha MOCTCOBETCKOM MPOCTpaH-
cTBe — B AzepOaiimkane, u ¢ suBaps 2018 r. B Kazaxcrane.

B VYronosro-mponieccyanpHoM Komekce PecnyOmmkm Kaszaxcran, mpurarom 4 wrons 2014 r., mpeny-
CMOTpeHa crienuansHas ctatbsa 173 —®@oHa KoMIIeHcany Bpena MOTEPIIeBIINM, B KOTOPOH YCTaHOBJIEHEI
MIpaBOBBIE OCHOBHI co3aHus 3Toro PoHpa.

B cootrserctBuu co ct. 173 VIIK (cTapas peaakuus) nulla, NpU3HAHHBIE MOTEPIECBIINMH B CIyYasix,
HOpsIIKE, pa3Mepax U CPOKH, KOTOPBIE IPEAYCMOTPEHbI 3aKOHOAATENbHBIM akToM 0 DoHIEe KOMIIEHCAuH
Bpella MOTEPIICBIINM, UMEIOT IIPaBO OE30TIaraTeIbHO MOIY4aTh MOJHOCTHIO JINOO YaCTUYHO roCyIapCTBEH-
HYIO JICHEKHYIO KOMITeHcanuio u3 3toro @onaa. Kareropun noreprneBmmnx, MMEIOINX NpaBo Ha Oe30Tiara-
TEJNBbHOE IOJYYEHUE TOCYNAapCTBEHHOM KOMIIEHCAIMH, ONPEAEIIIOTCS 3aKOHOAATEeNbHBIM akToM o DoHze
KOMIICHCAIUY BpeAa NOTEPIEBILINM.

Hns peanuzanuu >1ux HoBesl YIIK 1 Obutn paspaboransl mpoekTsl 3ak0HOB «O DoHle KoMIIeHCauu
BpeAa nmorepneBmInM» U «O BHECEHHMM M3MEHEHUH M JIOTIOIHEHHUH B HEKOTOpbIE 3aKOHOAATENbHBIE AKTHI
Pecny6nuku Kazaxcran no Bonpocam nesitenbHOcTH POHIA KOMIIEHCAIMN BPEa IOTSPIEBIIM.

10 staBapst 2018 r. Ilepsbm [Ipesunentom Kazaxcrana — Enbacer H.A. HazapOaeBbiM ObLIH TIogmHCA-
Hbl 3akoHbl «O @oHJe KOMIEHCAlMH MoTepneBmuM» U «O BHECEHWHM H3MEHEHMH U JIOTOJIHEHUH
B HEKOTOpPBIE 3aKOHOJaTeIbHbIe akThl PecryOnuku Kazaxcran mo Bompocam «®oHOa KOMIEHCAMK TOTep-
MEBIIUM.

OCHOBHOH IENBIO YKa3aHHBIX 3aKOHOB SIBJISIFOTCS (JOPMHUPOBAaHUE MIPABOBOTO MEXaHW3Ma 3aIlIUTHI MTPaB
MOTEPIIEBIINX, CO3AaHUe (PMHAHCOBOTO MHCTPYMEHTA 0 OKa3aHHIO MOTEPHEBLINM MM MX MPEICTaBUTEIIM
MaTepHaIbHOHN ITOMOIIHN B BUJIE €IMHOBPEMEHHON BBHIILIATH (DUKCHUPOBAHHOM AEHEKHOU CyMMBI. Takas BbI-
1aTa KacaeTcs TOJIbKO OTAENbHBIX COCTABOB YTOJIOBHBIX PaBOHAPYIIECHUH.

WHCTUTYT KOMIEHCAalWy TMOTEpIHEBIIMM SBISETCd HOBEION B OTEYECTBEHHOM 3aKOHOJATENIbCTBE.
BriepBole maercst 3aKOHOIATENIBHOE YPETYJIUPOBAHUE «IIPABOBOM MPHUPOIBD», «IIPUHYIUTEIBHOTO IJIATEXa»
KaK «MHOM MEPHI yTOJIOBHO-IIPABOBOI'O BO3JEHCTBUSA», BHECEHBI COOTBETCTBYIOIME ITONPABKUA B Y TOJIOBHBIN
1 YTOJIOBHO-TIpOLIeCCYaNbHBIN Komekchl Pecyonuku Kazaxcran. IHCTHTYT MHBIX Mep yroJOBHO-TIPaBOBOTO
BO3ACUCTBHS BKJIIOYAET B ce0s B3BCILEHHYIO CHCTEMY MeEp, HO3BOJISIONIMX 3(P(PEKTHBHO MPOTUBOIAECHCTBO-
BaTh (pakTOpam, CIOCOOCTBYIOIINX COBEPLICHUIO NPECTYIUICHUH.

BoccraHoBieHue cripaBesTMBOCTH BKIIIOYAET B ce0s Takke BO3MEIICHHE MaTepUalbHOTO Bpeja, MpH-
YMHEHHOT'0 NpecTyMJeHneM noteprepuieMy. [losToMmy 3akoHOM npeaycMoTpeHa 00sS3aHHOCTh OpraHa yro-
JIOBHOT'O TIPeCiieIOBaHNsI — OOECTICUNTh MTOTEPIIEBIIEMY JOCTYI K MPABOCYAHMIO U MIPHUHATH MEPHI K BO3MeE-
HICHHIO BPEJia, IPUYMHEHHOTO YrOJIOBHBIM MpaBoHapyiienueM (4. 2 cr. 34 YIIK PK).

HIMeHHO TOATOMY BO3HHWKJIA HEOOXOJMMOCTH pa3pabOTKHM KOMIUIEKCHOTO, CHCTEMHOTO IOJAX0/Aa KO
BCEM CTOPOHAaM BOIPOCA, OT ONpeJesieHHs UCTOYHMKA (pHAHCHPOBAHMS PAcXo[OB HA BO3MEIICHUE Bpena
MOTEPIIEBIINM JI0 3aKOHOAATEIILHOIO YPETYJIMPOBAaHU MOPSIIKAa X BO3MELICHHUS yiuepoa.

Buisoowi

O Bcex MepUNETHsIX THIATETHHON TPOPAOOTKH, ITUPOKOTO OOCYXICHUS U MIPUHATHS JAaHHBIX 3aKOHOB S
MOTY C JIOCTOBEPHOCTBIO PacCyAaTh Kak 3kc-memyraT Maxwununca Ilapiamenra Pecnyonmku u PykoBou-
TeJb paboyeii rpymnbl o HuM. OCTaHOBIIIOCH JIUIIIb HA HEKOTOPBIX.

Ilepsoe. JlenyTaThl NPEeMJIOKUIN PACUIUPUTH MEPEUEHb YTrOJOBHBIX MPAaBOHAPYIICHUH, MO KOTOPHIM
MOTEPIEBIIKE TIOyYaT MPaBo Ha KoMneHcanuto (10 124 coctaBoB). Y TOUHEH MOPSIOK HA3HAYECHUS KOMIICH-
cal[iH, ONPeIe/ICHBI IOIOIHUTEIbHBIC OCHOBAHUS JJIs TIPEAbSIBIICHUS PErPECCHBIX TPEOOBAHMH.

Bmopoe. Pabouas rpyIia npeaioxnia YeTKHe MOPSA0K U CPOKH PaCCMOTPEHHUS 3asBIICHUS TTOTEPIIEB-
LIEro Ha MOJyYeHHE KOMIIEHCAMU. Pasrpanuuunia NOJTHOMOYUS MEXKAY TOCYyIapCTBEHHBIMU OpPTaHaAMH.

Tpemve. Tlo npennoXKeHUIO ICYTaTOB B MEPEeYeHb UCTOYHUKOB (hopmupoBaHuss DoOHIA BKIIOYCHBI U
«WHBIE UCTOYHUKWY, HE 3alIPEIIeHHbIE 3aKOHO/IaTEIbCTBOM CTPAHbI.

BaxxHO OTMETHTH, YTO BCE MATH MPEIIATaEMbIX UCTOYHUKOB SIBJISIFOTCS BHEOIOKETHBIMU U (hOPMUPY-
FOTCS 32 CUET HEHAJIOTOBBIX MOCTYIUICHUM.

Buecensl mompaBku B BIO/DKETHBIN, YTOJOBHBIM, YTOJIOBHO-NPOLECCYaIbHbIE W YTOJOBHO-
HCIIOJIHUTEIbHBINA Koaekchl PecyOnuku Kaszaxcran. Bce oHM HamnpaBieHbl Ha MPUBEACHUE JCHCTBYOMIETO
3aKOHOJIaTENbCTBA B COOTBETCTBUE ¢ 3aKOHOM «O DoHAEe KOMIEHCAIINY MTOTEPIIEBILIUM).
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B nensax 6osee 4€TKOTO 3aKOHOIATEIBEHOTO YPETYJIMPOBAHUS «IIPABOBOU MPUPOABD) MPUHYTUTESIHEHOTO
IIaTexa, B3bBICKHBAEMOTO CY/IOM, JIETTyTaTaMi BHECEHBI COOTBETCTBYIOIINE MTOTPABKA B YTOJIOBHBIA U YTO-
JIOBHO-TIPOIIECCYATbHBIA KOJIEKCHI.

Yemeepmoe. VI3MeHEHBI CPOKH BBEACHUS B JIEUCTBHE HOPM 3aKOHA, MPEIyCMATPUBAIOIIMX BBHIILIATY
KOMIIEHCAIINH, TO €CTh, IPeAyCMaTprUBaiIock, uro ¢ 1 mtons 2018 r. cyn HaYHET OCYIIECTBISTH B3BICKAHUS
B QOHJI C BHHOBHBIX JIUII, & BHIIJIATHI MOTEPIIEBITNM Ha4HYThC ¢ 1 mroms 2020 r. 3akoHOMATeNb MoJaran,
YTO UMEHHO TaKOE PEIICHUE MO3BOJIUT HAKOMUTh HEOOX0AUMBIe cpeacTBa DoHMY At HOpMaTBHON PabOTEHI.
ITo pacueram exxeroansie noctyruieHust B oH COCTaBAT OKOJIO MUJUIHAPAA TCHTE.

B macrosmee BpeMs yka3aHHbIE HOBEIUIBI «BOCCTAHOBUTEIBHOTO MPABOCYIUs» IPHEKTUBHO TPUMEHSI-
FOTCS Ha MPaKTHKE.

Ilsmoe. Bonee moapoOHO ClieAyET OCTAHOBUTHCS HA TOM, YTO MPEICTABISIOT co00H «DOoH KOMIIeH a-
MU TIOTEPIEBIINMY, UCTOYHUKN er0 (POPMHPOBAaHMUS, KATETOPHUH YTOJOBHBIX MPAaBOHAPYIICHUH W TOTEP-
TIeBIINX, KOTOPHIM HAa3HAYAETCST KOMITCHCAITHS, PerpecCHbIe TPEOOBAHUS U UX TTOHATHS.

Cnenyer oTMeTuTh, uTo B rioccapuu 3akoHa PK «O ®donae xoMmmeHcanuu MOTEPHEBIIUMY TAIOTCS
YETKUE MOHSATHUS ITUX TEPMHUHOB.

®DoH KOMIIEHCAIIUN MTOTEPIIEBIINM OTpeAeieH KaK KOHTPOJIbHBIN CYeT HAJTHIHOCTH, OTKPHITHIA B IIEH-
TPAJILHOM YIIOJJHOMOYEHHOM OpraHe 10 UCIOJIHCHHUIO OI0JDKETa I 3a4UCIICHUS MTOCTYIUICHUN JCHET U Ipo-
BEJICHUS BBIILJIATHl KOMIICHCAIIMMA MOTEPIIEBIIMM B TOPSIKE, MPEAYCMOTPEHHOM 3aKOHOAATeNbCcTBOM Pec-
myonmku Kazaxcran o @onpe. To ectb co3naBaembrii @onH OyAeT HE B Ka4eCTBE FOPUAMYECKOTO JIUIIA, a KaK
cuet (mmo aHamoruu ¢ HannoramsHBIM ()OHIOM), OTCYTCTBYIOT PAcXOJbI Ha €ro comepkanue. Ha ceromnsi-
HUH JICHb 3TO SBJIIETCS CaMO 3KOHOMHOH (opmoii. [InaTexxu doHaa MPOBOAUT Ka3HAYCHCTBO.

Hctounnkamu GopmupoBanns PoHNA SBISIOTCS HEHAIOTOBBIE TIOCTYIIICHHS, K KOTOPBIM OTHOCSTCS:

1) mpuHYAUTENbHBIE TJIATEKH, B3BICKIBAEMEBIE CYIOM;

2) IeHEeKHbBIC B3BICKAHUs, HAJIaraeMbIC CYJIOM 3a HEHUCIIOJHEHHE MPOIECCyalbHBIX 00s3aHHOCTEH, Ipe-
aycMmoTpeHHsbix cT. 71, 78, 80, 81, 82, 90, 142, 156 u 165 YronoBHO-TIpolieccyalibHOTO KoJiekca PecmyOnuku
Kazaxcran, n HapymieHue mopsiika B CyJeOHOM 3aceaHnH Ha MOTEPIIEBIIETO, CBUAETEN, CIICIIUAINCTA, TIe-
PEBOIYMKA U MHBIX JIUII, 32 UCKIFOUEHUEM aJBOKATA, MPOKYpOpa U MOACYIUMOTO;

3) IEHEeXKHBIC B3bICKAHMS C OCYXKICHHOTO, B OTHOIIICHUM KOTOPOT'O BCTYIMJ B 3aKOHHYIO CHITy OOBUHU-
TEJNBHBII MPUTOBOP CyAa U KOTOPOMY HAa3HAYCHO HaKa3aHHE B BUJE HCIIPABUTEIHHBIX padoT;

4) neHbTU, B3BICKAaHHBIE B TIOPSJIKE PETPECCHBIX TPEOOBaHUIA,

5) uHbBIEC UICTOYHUKH, HE 3alpelleHHbIC 3aKOHOJaTeIbcTBOM PecnyOonuku KazaxcraH.

[Ipu BEIHECEHHU CYJOM OOBHHHUTEIEHOTO MPUTOBOpPA C BUHOBHBIX JIMIl B DOH]| B3BICKMBAETCS MPHUHY-
JTUTEITFHBIN TUTaTeX Ha OCHOBaHUU CT. 98—1 u 98—2 YronoBHOTO Konlekca Pecryonuku Kazaxcras.

[TpuHYyAATENBHBIHN IATEK — 3TO 00S3aHHOCTD JIMIIA, COBEPIIMBILIETO YIOJOBHOE MPAaBOHAPYIIICHHUE, 10
yiiaTe (PUKCUPOBAHHOW JICHEX)KHOM CYyMMBI, B3bICKMBA€MO# 110 OOBHHUTEIBHOMY MPHUTOBOPY Cylia B COOT-
BETCTBUH C 3aKOHO/IaTeNbCcTBOM PeciryOmnku Kazaxcran o @oHe KOMITEHCAIIHH.

3aKOHOM TIPUPO/IA ITHX TUIATEXKEH CBA3aHA C «MHBIMH MEpaMH YTOJIOBHO-TTPABOBOTO BO3ICHCTBUS.

B ciyuae BhIHECEHUS B OTHOIICHHUM BHMHOBHOTO JIUI]A OOBUHHUTEIILHOTO IPUTOBOpA MO COBOKYITHOCTH
YTOJIOBHBIX TPAaBOHAPYIIEHUA C HETO B3BICKUBACTCS TPUHYIUTEIBHBINA TUIATEX, COOTBETCTBYIOIINNA KaTero-
puu Hambollee TSHKKOTO YrOJIOBHOTO IpaBOHAapylIeHus. llpu coBeplieHHH yrolIOBHOTO TNPaBOHAPYIICHUS
TPYIIION NI TPUHYIUTEIBHBIN TUIATEK B3BICKUBAETCS C KaX0T0 BHHOBHOTO JIUIA OTAEIBHO.

Crarps 173 YIIK u3noxeHa B HOBOH peIaKIum.

B cootBercTBMM C yKa3aHHBIMH HOPMaMH HEOOXOJIUMBbIE HW3MEHEHHS BHECEHBI B YTOJOBHO-
MIPOTIECCYATBHBIA KOMEKC, TJIe PETIIaMEHTHPYIOTCS IIpaBa MOTEPIIEBINTNX, YCTAHABIUBAIOTCS MOPSIOK U OC-
HOBaHMsI €IMHOBPEMEHHON BBIIIATHI B BHJIE (DMKCHPOBAHHOM JEHEKHOW CYMMBI 10 OTAEIBHBIM COCTaBaM
YTOJIOBHBIX MPAaBOHAPYILIECHUH.

BaxxHO OTMETUTH, YTO MOJyYEHHE MOTEPHEBUIMMU KOMIIEHCAIIMM HE OrpaHUYMBAET UX IPABO B yCTa-
HOBJICHHOM 3aKOHOM IOPSIIKE B paMKaX YTrOJOBHO-TIPOIIECCYATHHOTO M TPaXXTAaHCKO-TIPOIIECCYaTBHOTO 3a-
KOHOJIATEeJIbCTBA TPEOOBATh OT BHHOBHBIX JIUI], BO3MEIICHUS B TIOJHOM 00bEMEe MMYIIECTBEHHOTO, MOPaITh-
HOTO M (PU3MUYECKOTO Bpe/a, IPUIMHEHHOTO MIPECTYILICHUEM.

Kak mokassiBaeT MeXIyHapoIHas MPaBONPHMEHUTEIbHAS MPAKTHKA, BBHIIJIATA KOMIICHCAIIUU ITOTEp-
TIEBIIIMM OCYIIIECTBIISIETCS HE 110 BCEM CTAThSIM YIOJIOBHBIX MpaBoHapyIieHui. [loaToMy B mpuHATOM 3aK0oHE
PK «O ®onae xomneHcauu MOTEpHEBIINM» IPEYCMOTPEHB! TPH KaTErOpUM NOTEpNeBINX 1o 124 cocra-
BaM YTOJIOBHBIX IIPECTYIUICHUHA YTOJOBHOTO KOJIEKCA, 0 KOTOPHIM BBHIIIJIAYHBACTCS KOMIICHCAITHSI.
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3aKOHOM OMpeAeNeHb! MOPSIOK U CPOKM Ha3HAYEHMs M BBIIUIATBl KOMIIEHCAIMM noteprneBmuM. [lpu
3TOM I'OCYJapCTBEHHBIN OpraH, OCYIIECTBIISIOINN (PYHKIMN YTOJIOBHOTO IIPECIECAOBAHMS, Pa3bsCHIET Ipa-
BO IIOTEPIIEBIIECIO HA MOIy4YeHHE KOMIIEHCALMN U PAacCMaTPUBAET €ro 3asBJICHHE B TCUEHHE AECATH KaJeH-
JApHBIX JHEW ¢ MOMEHTa perucrpanuu. HazHayaer koMIeHcaluio B pa3Mepe, YCTAaHOBIEHHOM 3aKOHOM, U
coctaBisieT PeecTp monyyareneid, KOTOpbIM MIPEACTaBISIET B Ka3HaUEHCTBO. BrlliaTa KoMIeHCalMK OCyIe-
CTBJISICTCS Ka3HAYEHCTBOM B IOPAIKE, YCTAHOBICHHOM OIO/DKETHBIM 3aKOHOAATENILCTBOM, HE ITO3/IHEE AECs-
TU KaJICHJAPHBIX JTHEH, CIeTyIOMMX 3a 1aTOM MPeICTaBICHUsI OPIraHOM YTOJIOBHOI'O MPECIIEOBAHUS PeecTpa
MoJTy4aTesiell ¢ MOCIeAYIOIUM ITePeUUCICHIEM JICHET Ha NX OaHKOBCKUH CYeT.

[IpuHATHIMHM 3aKOHAMH YETKO pa3rpaHUYEHbl OJIHOMOYMSI FOCYJApPCTBEHHBIX OPraHOB, IIPEIYyCMOTPEHa
OTBETCTBEHHOCTb 33 UX HApYIIECHHE.

B nenom, ykazaHHbIe HOBEJUTBI HAIIPABIICHBI Ha CO3/1aHHE HEOOXOAMMOW MpaBOBOM 0a3bl, KOTOpas Mo-
3BOJIMJIA BHEIPUTh B Hallel CTpaHe HOBBIM MHCTUTYT KOMIIEHCAIIMU IOTEPIEBLIMM OT TSDKKUX MPECTYILIe-
HUH, ¥ 10JIaraeM 3TO TOJIBKO MEPBBIN MIar K YPEryJInpOBaHHIO OOIIECTBEHHBIX OTHOILEHHUH, BOSHUKAIOIINX B
00J1acTH KOMIIEHCALIUYU Bpela MOTEPIEBLINM OT YTOJIOBHBIX PABOHAPYILICHHH.

CoBepIIeHCTBOBaHHE 3aKOHOAATENILCTBA B TaHHOH cpepe HampaBiIeHO HA CO3/aHHE MOTHOLCHHOTO WH-
CTUTYTa TOCYJapCTBEHHOW 3allUTHI TPaB MOTEPIEBINX, UcToNHeHne Pecmybnmkoii KazaxcraH KOHCTHTY-
LIUOHHON O0SI3aHHOCTH MPaBOBOTO TOCYJAAapCTBa MPU3HABATh, COOMOAATH, 3alIUIATh paBa U CBOOOIBI de-
JIOBEKa U IpaX</JaHnHa.
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B.U. Oneiiank

Kobipaenyuiiziep MeH KyarepJiepii KYKbIKTBIK KOPFayabl 0J1aH dpi
Kymeity 0oiibiHma Kazakcran Pecnmy0uKkacbhbIHIarbl 3aHHAMAJIBIK HIapaJiap

AllaM MeH a3aMaTTbIH KYKBIKTapbl MEH OOCTAaHIIBIKTAphl, OHBIH ap-HAMBICHI MEH KaJip-KacHeTi KoraM MeH
MEMIIEKETTIH KOFapbl KYHABUIBIFBI OOJBI TaObUIaapl. Makaia sxo0ipiaeHyinep MeH Kyarepiepai KYKbIKTHIK,
KOpFay[IblH Ka3ipri 3aMaHFBl IpoOJieMallapblHa, OJapIbIH Ka3ipri KBUIMBICTBIK COT ICIH JKyprisyzeri ic
JKYPri3y JKarmailblH JKeTUIIipyre apHaidraH. ABTOp JKoOipJeHYIIIHIH KYKBIKTBIK MapTeGeciH KapacTbIpa
OTBIPBII, OHBI KBUIMBIC JKacay calllapblHaH KYKBIFBI MEH 3aHJbI MYJIeci Oy3bUIFaH KBUIMBICTBIK ITPOLIECTIH
HETI3rl TYIFachl peTiHAC AHBIKTAWIbl >KOHE KOFAMHBIH OJIEYMETTIK KYTYyJepiHiH Oipi OHBIH Oy3bUIFaH
KYKBIKTAapBIH KOpFay MOHE KaNIbIHA KeNTipy OOJBI TaOBUIATHIHBIH IOyphic OarampmaraH. Kasakcran
Pecnybnukacer [lapmameHTiHIH 3aH IIbIFapy KbI3METi HETi3iHIE aBTOp MAEMyTaTTapAbIH KOJIAaHBICTAFbI
KBUIMBICTBIK ~ JKOHE  KBUIMBICTBIK-TIDOLIECTIK ~ 3aHHAMachlHa  CHTI3UIreH  KBUIMBICTBIK — IIPOLIECTiH
JKaphICHAJBUIBIFEI MEH AIIBIKTHIFBIH KYIIEHTYTe, KOPFay TapalbIHBIH OKUICTTIKTepiH KeHEHTyre OarbITTanFal
JKEKEJIeTeH TY)KbIPhIMAAMAaNIbIK TY3eTYJep/i aliblll KepceTkeH. Koprayra KYKbIFBI 0ap KysrepIiH KYKBIKTBIK
MOpTEOECiH PETTEHTIH KBUIMBICTHIK-TIPOIECTIK 3aHHAMAa HOBEJUIANIAPBIHBIH OipiHE, OHBIH KapamaibiM
KyarepZieH allbIpMalIbUIBIFBIHA epeKIIIe Ha3ap aydapblll, 3aH MIBIFapyIIbl KaObUIIaFraH KbUIMBICTBIK ITPOLIECKE
KaTBICYLIBIHBIH iC KYPri3y MopTeOeCiH aHBIKTayaFbl KAHIIBUIBIKTAp MEH KYKBIKTBIK OJIKBUIBIKTAPABI KOIOFa
GarbITTalFaH mapanap aramn eTiareH. CoHaii-ak, MaKajiaja KbUIMBICTBIK HPOLIECKE KaThICAThIH aJaMIap IbIH
KayilCi3iriH KamTamachl3 eTy; >KoOiplieHyminepaid OLTIKTI 3aH KOMETiH aly KYKBIFBI, jKo0ipiieHyIire
KBUIMBICTICH KENTIpUITeH MOPANbIBIK JKOHE MATEpUANIBIK 3USHIBI ©Tey; KoOipieHyIIepre 3usHAb oTey
WHCTHTYTBI CHSKTBI ©3€KTI Macesenep KO3FajFaH. YJTTHIK JKOHE IISTENIIK 3aHHaMaHBl Taljay HeriiHue
ABTOP «KAJIIIBIHA KEJTIPY COT TOPEJIIri» KypajlapbIHbIH THIMIUIITiH, Ko0ipIIeHyIIiIepAi KoayAblH apHailbl
KOpBIHAH KeNTIpiIreH 3WsSHOBl oTeyni Kepcereni. Makaiaga KbUIMBICTBIK-KYKBIKTBIK BIKIAI €TYHIH ©3re
nrapachkl peTiHAe «MKOYpJi TOIEMHIH» OTaHIBIK 3aHHAMACBHIHAAFBI HOBEIUIATAPMBIH OipiHIH «KYKBIKTHIK
Taburatel» TyCiHIipiared. EmiMizmeri obipieHymnIiiepre eTeMakbl TONEYIiH *aHAa WHCTUTYTBIH €HTIi3yIiH
KYKBIKTBIK 0a3achlHa JKOHE THICTI KOPIBIH KoOipJeHymIiiepre skeaen, Oip)KOJFBl MaTepHaIbIK KOMEK
KepceTy MeXaHU3MiHe erKei-Ter kel Tannay skacaiFaH.

Kinm ce30ep: 3aH MIBIFapymIbl, KbBUIMBICTBIK MTPOIIECC, KBUIMBICTBIK COT iCiH XKYPTri3y, MTPOLECTIK KYKBIKTapbI
iCKe achIpy KemuImikTepi, skabipieHymi, Kys, KOpFailyFa KYKbIFbI 0ap Ky, KYIiKTi, alfbINTATyIIbI, COTTaJIFaH
ajziaM, KbUIMBICTBIK IPOIECKe KAThICYMIBIIAP/BbIH Kayilci3airi, aaBoKaT, KOpFaylibl, COTKa NeHiHTi Tepremn-
TEKCepy, XaJbIKapajblK BIHTBIMAKTACTBHIK, a3aMaTTBIK Tajlal, 3alajibl eTey, 3WSHIBl ©Tey HHCTHTYTHI,
MOXOYpII TeseM, TalantapAblH Kepi KOMBLIYBI, Ka0ipieHyIIinepre eTeMakbl KOPbl, KOPbl Kap KbUIaHIBIPY
Ke37epi.

V.1. Oleinik

Legislative measures to further strengthen the victims and
witnesses’ legal protection in the Republic of Kazakhstan

The rights and freedoms of individuals and citizens, their honor and dignity are of great importance to society
and the State. The article is dedicated to modern problems of victims and witnesses, legal protection and im-
provement of prosecutions in current criminal proceedings. Considering the legal status, the author defines
them as key figures in the criminal process whose rights and legitimate interests have been violated due to
committing a crime. It is highly demonstrated that one of the social expectations of society is the protection
and restitution of violated rights. Based on the legislative activity of the Parliament of the Republic of Ka-
zakhstan, the author has illustrated some certain conceptual amendments adopted by the deputies in the cur-
rent criminal law and procedural legislation aimed at strengthening the adversarial and openness of the crimi-
nal process, expanding the powers of competitiveness and openness of the criminal process and empowering
the defense. Particular attention is paid to one of the novelties of criminal procedural legislation regulating the
legal status of a witness entitled to protection, its difference from a simple witness, the measures taken by the
legislator aimed at eliminating conflicts and legal gaps in determining the procedural status of this participant
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in the criminal process. The article also touches on such relevant issues as ensuring the safety of persons in-
volved in criminal proceedings; the right of victims to receive qualified legal assistance; compensation for
moral and material damage caused by a crime to the victim; the institution of compensation for harm to vic-
tims. Based on the analysis of national and foreign legislation, the author demonstrated the effectiveness of
the tools of “restorative justice” and compensation for harm from a special fund to support victims.
The article explains the “legal nature” of one of the novelties in the domestic legislation “forced payment” as
another measure of criminal-legal impact. A detailed analysis of the legal framework for the implementation
of the new institute of compensation to victims in our country and the mechanism of the corresponding fund
for providing urgent, one-time financial assistance to victims is provided.

Keywords: legislator, criminal process, criminal proceeding, guarantees for procedural rights implementation,
victim, witness, witness entitled to protection, suspect, accused person, convicted person, safety of criminal
proceedings’ participants, lawyer, defender, pre-trial investigation, international collaboration, civil action,
compensation, institution of compensation for harm, forced payment, recourse claims, victim’s compensation
fund, funding sources of the fund.
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BocTranabiFbIHAH alibIPY Ka3aChbIHA COTTAJFAHAAPABIH eHOeri:
Heri3emMeci MeH TeOPHAJIBIK MaceJiesepi

BocTranapiFbIHaH aifblpy TYpiHZAET] Xa3aHbl aTKapyFa OaiIaHBICTBI MOcelesep FhUIBIMU-TEOPUSIIBIK TYPFbIIA
3epTTeyJIeplli YHEMI Kyprizyni kaxer eredi. Cebebi, 6ac OOCTaHABIFBIHAH alibIpy TYPIHJETI XKa3a dJeMjeri
KOIITEereH eJJepliH 3aHaphIH/Ia jka3a TYpi peTiHae OenrineHreH. by jka3zaHbl aTKapy OapbICEIHAA COTTAIFaH
azaMIapIsl eHOEKKe TapTy TaXipuOeciHe Hazap ayznapy kepek. Ocsl opaiina coTTanranmapablH eHOeri KYKbIK
a dJIJIe MIHAET Iie JIETeH Macele KOITereH 3epTTeyiep KYPTri3ydiH KaifHap ke3i 6ousin xxyp. byt macernere
JKayarn TabyFa Makajia aBTOPBI Jia TaJIbIHBIN, MOCEICHIH IICIIIMIiH COTTaTFaHIapbIH CHOCTiHIH Herisri
OenrinepiH aXXpIpaTyAbIH MaHBI3IBUIBIFBIHA TOKTAIFaH. ATanFaH Oenriiep KoMeriMeH COTTaJFaHIap eHOETiH
azamMaTTapAblH eHOeriHe OaphIHINIA KaKbIHAACTHIPYFa MYMKIHAIK amyra Oonaabl. Mekemenepae xa3aaapabl
OpbIHZAy Ke3iHJe WrepeTiH MaMaHJBIKTap TeK QJICYMETTIK MaiJaibl JKYMBIC FaHa €MeC, COHBIMEH KaTap
JKa3aHbl ©TEY MEp3iMi asgKTalfaHHaH KeHiH Ne maigansl 00dysl Thic. Tapuxu canbICTBIPMANBUIBIK 9IICTEP
KOMETIMEH COTTaJFaHmap eHOCTiH KWHAy, KaHay, KyJ €HOEri CEKUIIi KaTeropusuiapiaH alIaKTaTyIblH
JKONIAphl peTiHJe KBUIMBICTHIK aTKapy JKyHeci MeKeMelepiHAe COTTaJFaHIapAbl YCTayAblH TOMEHT]
XaJbIKapalblK CTaHAAPTTaphl TajalTapblHa JKaKBIHAACTHIPY OAaFbITBIHIA eJTiMi3Ae JKYPTi3iil JKaTKaH
KBUIMBICTHIK aTKapy J>KYHECiH MOJepHM3alMsUIayAblH THIMALTNIr JKaiyiel MaTepuanmap 3epieleHreH. by
opaiia MeKkeMe OKIMINUTIKTEPiHiH OHIIPICTIK-IIapyallbUIbIK KOCIIOPBIHAAPABIH JKYMBICBIH KaHIAHABIPY
OOMBIHIIA KYMBICTAPhl COTTAJFaHAAp €HOEeriH OOCTaHIBIKTaFpUIap eHOeriHe OapbIHIIA >KaKbIHIACTHIPYIBIH
kemingemeci G6omysl Thic. KOpBITBIHIBIIA OOCTaHABIFBIHAH aWbIpyFa COTTAIFAaHOAPABIH €HOETiHIH Herisri
Oenrinepi COTTaNFaHOApAbIH CHOETIH KBUIMBICTHIK AaTKapy KYKBIFBIHBIH HMIIEPAaTHBTIK HOPMAachl 0oia
OTBIPBIN, MEMIICKETTIK-)KEKE CEepIKTECTIK asChIHIa €HOCK TYpJepiH TaHJay TYpPFBICBIHAH KYKBIK peTiHze
KapayFa MYMKIHIIK Oepexni.

Kinm ce30ep: KbIIIMBICTBHIK KYKBIK, KBUIMBICTHIK, aTKapy KYKBIFBI, XKa3a, jka3a )KyHeci, 00CTaHIbIFEIHAH albIpy,
OocTaHIBIFBIHAH aWbIpy TYPIHAEri JKa3aHBl aTKapy, COTTalFaHmap, eHOEKTI KYKBIKTHIK peTTey,
COTTAJIFaHAPIbIH eHOeT1.

Kipicne

Kazipri ke3me GocTaHABIFBIHAH albIpy TYPIHMAETI Ka3a — QJEeMJIETi €H KOl KOJIaHBUIATHIH JKa3aHbIH
Typi OOJNBIN Kaibil OTHIp. BocTaHABIFBIHAH albBIpy JKa3aHbl JKEKEIEHAIpYre MOJ MYMKIHIIKTEp Oepeni:
COTTAITYIIBIHBIH JKeKe OachblH eCKepill, OHBIH jKacaraH opeKeTiHe call KeJETIH TY3eTy OpeKeTiH KoJIaHyFa
MYMKIHJIK OepeTiH Mep3iMi, KOFaMHaH OKIIay YCTay PEeKUMI KOHE COTTANYIIBIFA 9Cep €Ty CUTIATHI 3p TYPIIi
Ooybl MyMKiH [1].

Kaszaxcman Pecnybauxacwinviy Kolimvicmuik-amgapy xooekciniy (2014 acvinzor 5 windedeei No 234-V
KP3) 7-6abvinoa commaneanoapovl myseyoe KOAOAHbLIAMbIM He2i3el Kypanoapobiy KamapulHOd Ka3aHbl
OTey PEKUMI; TOPOMENIK BIKIA €TY; KaFbIMIBI QJICYMETTIK OalllaHbICTap bl CAKTall TYPYMEH KaTap Ko2amad
naioanvl eHbexkmiy KopceTinyl TeriH eMec.

CorranraHHBIH KYKBIKTapbl KaTapblHZa Kasakcran PecmyOnukaceiHblH EHOEK KonekciHe colikec
Kayirnci3 eHOeK >Karjaiiapsl, JeMallyFa, JIeMalbICKa, COHai-aK eHOeTiHe cail aKpl amyra KYKBIFBI Oap e
OeinrijieHce, MiHAETTEPl KaTtapblHia €HOEK IEeH OKyFa ajajl Kapaybl THICTIri OenriieHreH. KosmaHbicTarbl
«KBUIMBICTBIK-aTKapy JKyiieci MeKeMeNepiHiH IMIKi TopTinTeMe KaruaalapblHbIH» 2-TapaybiHga «bac
OocCTaHABIFPIHAH alibIpyFa COTTAJIFaHAAapAbl MeKeMelepre Kadbuiay TopTioi» GapeicbiHaa «KpI3MeTKepaepai
ycreMe xymbicTapra Tapty Kazakcran PecrnyOnmkachinbiH EHOEK KoJeKciHe colikec jKy3ere achIpbUIaibDy
Jierl KepceTiinreH. Jlemek, cOTTalFaHmaplbl Ty3ey Kypasbl PETiHAE olaplbl CHOEKKE TapTy MeKemere
KaObUIIaFraH yakeITTaH Oactanajbl Jeyre Heriz Oap. EHOek eryre TapTyMeH Karap, ycTeMe €HOEKKE TapTy
KaraainapblHa a HOPMaTUBTIK aKTijepae >koi Oepineni.

" Xar-xaGapnapra aprasran asrop. E-mail: aity81@mail.ru
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CoTTanmymIbIHBIH MiHE3-KYJIBIK JIOPEKECiH alKbIHIaFaH1a MEKEMEIIEpIiH 11K TOpTinTeMe KaFuaaiapbiH
cakTaybl; MeKeMezeri TopOWemiK ic-Tmapaiapra KaTbiCy OEJCEHIUTNri; COTTaJFaHAapra oleyMEeTTiK-
KYKBIKTBIK KOMEK KOpCeTyre OarbITTalFaH TYPJi OarqapiaManapra apaiacybl; KbUIMBICTBIK KYKBIK Oy3yIaH
KENTIpreH 3USHBIHBIH OPHBIH TONTHIPY OOWMBIHINA IapajiapFa KaThICYbl CEKUIJl CHUIIATTaphIMEH KaTap,
COTTAYIIBIHBIH €HOCK IeH OKyFa JeTeH KaThlHachl eckepimeni. JXKorapeina aTaiFaH COTTAIFAaHHBIH MiHE3-
KYJIKBIH CHITATTAUTBIH MONIMETTEp MEKEME KOMHCCHSCHIHBIH YCHIHBIMBI HETI3iHJE MEKeMe OacThIFBIHBIH
KayJIBICBIHAA OCKiTiIe .

BocrannpiFpiHaH afiblpyFa COTTAIFaHIApbl CHOCKKE TapTy KYKBIK OOJFAaHMEH, OHBIH MiHE3-KYJIKbIH
MEKeMe OKIMIIIITI KbI3METKEPJICPIHEH KYPBUIFAH KOMUCCHS YCHIHATBIHIBIKTAH, COTTAIFaHIapIbIH ¢HOeT1
WMIICPATUBTIK HOPMaJaH IIBIFRIT TYp. EHOEK eTyre 3aHga Ke3JeireH IIeKTeyJepli KocIaraHjaa
cOTTalFaHaap eHOeK eTyi Tuic.

Maxananvly evlnvimMu  3epmmey Makcamvl — TAaKbIPBINKA KATBHICTBI FBUIBIMH JIEPEKKO3IEPi,
3aHHAMAJIBIK aKTUIEp MEH e3re Jie¢ MaTepualIapIsIH Heri3iHae O0CTaHIbIFBIHAH albIpYyFa, COTTAFaHIap IbIH
eHOCTIHIH OCNTUIEPiH aKbIPaTy JKOHE KYKBIKTBIK TYPFbIIa COTTAIFaHIAap CHOCTIHIH 0JIapJbl TY3€YAeTi PolliH
alllbIll KOpCeTe OTHIPHIN, OOCTAaHABIFBIHAH aHBIpyFa COTTaJFaHIap eHOEriHiH Herisri OenrilepiH aHbIKTay.
Kazakcran PecrmyOnmkacel MeH KeWOip MIeT enmepleri coTTamFaHiap eHOeriHe 3epaeney Kyprizy
HOTHXKECIHJIC OYPBIHFBI )KOHE Ka3ipri 3aMaHFbl pobJieMaiapblHa Tallay bl XKYy3ere achipy.

Ooicmep MeH Mamepuaioap

Makana apkaysl O0onraH MoceleHi TepeH 3eprrey yuriH Kazakcran PecmyOmukackl MeH KelOip mier
eNJIep/IiH COTTaIFaHmap eHOeTiHe KATHICTHl FRUIBIME KaifHap Ke37epi MEH MeH 3aHHaMallapbl, TOXipHOeiK
MaTepHaiaphl 3epAeieHi, TalTaH/Ibl.

3epTTeyniH TEOPUSUIBIK ACHTeHiHAEe MBIHA ONiCTep: J>KMHAKTAYy, Tallay J>XKOHE CHHTE3, FBUIBIMHU
KABLIAY, (GOPMAITbIBI-IIOTUKAIBIK, apHAWBI-KYKBIKTHIK OJIiCTep KEIIeH! KOJIAaHBUIABL. OJeM elepiHieri
COTTaNFaHAap eHOEriHiH epeKIIeNiKTepi MEH NepPCIEeKTUBAIBIK CYPAaKTapbl TapUXH-KYKBIKTHIK TYPFIIA
capananapl. CoHpali-aKk coOTTanfaHgapra KaTbICThl aKMApaTThIH IIBIHAWBUIBIFBIH  KaMCHI3AAHIBIPY
MAaKCaThIH/Ia KYKBIKTBIK-CTATUCTUKAIBIK OMIC, KYKaTTapIbl 3epTTEYy OJiCi, CaTBICTHIPMAIbl KYKBIKTaHY
oicTepl KOJTaHBUIIBL.

Tanxvinay

Tapux Oerrepi Je TypMe XalKbIHBIH €HOCKKE TapThUIybIHAaH chIp miepreni. O jkailipl Makajia FaHa
eMecC, TOM-TOM KiTamnTap >Ka3bUIIbl, Ka3blIa bl J1a.

Bonamiak 3aHrepriepre OKbITBUIATBIH OYTIiHJIETiI KBUIMBICTBIK aTKapy KYKbIFbI caiackl KeHec Onars
KypambIHia OOIFaH Ke3Jle eHOEKIIeH Ty3ey KYKBIFBI IoHI OOJBINT OKBITBUFAHBI fa Oenrini. EHOeK apKpLIbI
TY3€y COTTaIFaH/bI Ty3eyliH OipAeH Oip Kobl OOJFaHbI 1a pac.

Cotranrannapasl eHOeKkke MOKOypiien TapTyAblH O0Nybl Hemece OoMaybl OOCTAaHABIFBIHAH albIpy
’Ka3achIHBIH 9p TYPIH ©3apa aXbIpaTyFa Heri3 Oonaapl. ApreHTrHa, BeHecyana sxone ['Baremaina, conmaii-ak
VYpyraii engepinze kasaHelH Oenrimi Oip Typiepi eHOekke MaxOypnen TapTyra OailaHBICTBI
QKBIPATHUIAABI. ANFalIKel 3 MEMIIEKETTE MOKOYpii eHOeKke OailaHbICTBI 0ac OOCTaHABIFBIHAH aWbIpy
(«reclusion», «presidio») xoHe Typmere xaOyabiH («prision») apacblHIa albIpMalIbLUIbIK O0ap. Ypyraaiiga
y3aK Mep3iMre Oac OocraHapiFbiHaH aiblpy (2 xpurmaH 30 KbUTFa JeliH, «penitenciaria») >KYMBICKA
TapTyMeH OalllaHBICTHI, Oipak KbpICKa Mep3iMai («prision») OOCTaHABIFBIHAH aWbIpyna eHOEKKe
TapThUIMAaK/bI.

Byt epekiienikrep MmIbIH MOHIH/EC O0OBEKTHUBTI TYPJIC aliFaH/ia Ka3ipAiH ©31H/e COTTaJIFaHIap IblH eHOeT1
MeEH epKiH a3zaMaTTapblH eHOET1HIH apachlHa TOJIBIK COMKECTIK KOK €KeHiHEH JIe KOpiHei.

JlereHMeH coTTaFaHIap TapanblHAaH MOKOYpPJi €HOEK op Typii KaObUIIaHAThIHBI Oenriii: Oipeyiep
OHBI Malakl Jiece, OipeyaepaiH KaThbIHACKI Tepic OOJNBIN, €HOCK €Tyl KMHajda KaObuigam, MaKOypiey aen
KaObu1Iaysl MYMKiH. byran OocTaHnmpIKTarbuiap (E€pKiH a3aMaTTap) MEH KOFaMHaH OKUIayJlaHFaHIApIbIH
eHOeriHiH apachbHIaFbl albIpMAIIBIIBGIK Ta Oenriii 0ip Hopexene acep eTyi MyMKiH.

Kazipri yakpITTa coTTairanmap/pl eHOeKKe TapTy HETi3iHeH jkazanay Iiapachkl peTiHe eMec, dp Typdi
apTHIKIIBUIBIKTap MEH KEMUIAIKTep OepeTiH, COTTaIFaHIap/bl TY3€yre XKoHEe QJICYMETTIK KarblHAaH OHAITYFa
OarbITTaIFAaH Ty3€y MEKEMEJEPiHiH iIKi TOPTINTEeMECiHiH, PEeKUMIHIH *KaFbIMABI BIKNAJ €TETiH 3JIEeMEHTI
PETiHEe KapacThIPBUIATHIHBIH alTYBIMBI3 KaXKeT.

XanblkapallblK KYKBIKTBIK aKTijepjae, aTan aiTkaHmaa Manjaena epexesepiniy 96-0a0biHma «TypMere
COTTaJIFaH/ap JKYMBIC iCTEeyre *oHE / HeMece ©3iH aKTaybl YIIiH €31 apamzbl cajana (MbIcalbl Jopirep,
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yCcTa3aplK T.0.) maimansl €HOCK aTKapyblHa MYMKIiHAIrT Oomyel Twic. COTTalFaHgap KaJbINTH €HOEK
KarJaiibIMeH KaMTaMachl3 €Tiyl THIC) /et KepceTinreH [2].

Cotranranmapasl €HOEK eTyre MIHAETTI TYpAe TapTy oaiemjueri Oipkatap ennepiH 3aHHaMachlHIa
KapacThIPbUIFaH. XaJbIKapaJiblK KYXKaTTap/a Ja COTTaJFaHIap/bl KYMBICKA TapTyFa ThIHBIM CaJbIHOAFaH.
Artan aiiTkanaa, XamsIKapanblK eHOeK YHBIMBIHBIH MaxOypii enoex Typanst 1930 sxpurrsr 10 MaychIMaarst
Ne 29 KouBennwmsicsl [3] Tikeneit pykcat 6epreH. AtanmMeim KorBeHIUSHBIH 1-0a0bH1a 0CBI KOHBEHIMSHBIH
MakcaTTapbl YIIiH «MOKOYpJi HeMece MIHAECTTI eHOeK» TEpPMHUHI Ke3 KeNreH Kaszajay Kaymi Oap TysiranaH
JKYMBICTBI HeMece eHOEK eTyli Tajanm ereTiHiH Ourmipemi. bBynm »xepne OacThickl MyHIalk eHOEKTI ajam
(coTrarran) ©3 epKiMeH, epikTi Typnae yceiHOaraH O6omysl THic nmen OekitkeH. Jlereamen KoHBeHIMSHBIH 2-
0aOBIHBIH 2-TapMaFBIHEIH C)-06ITIHAC «MadcOypai Hemece MinOemmi eyOex YeblMbl MAKCammapwl AT COT
OpTaHBIHBIH IICMIIMIMEH IIBIFapbUIFaH YKIMHIH cajjapblHaH KaHzaail na Oip agaMHaH Tajam eTUICTiH Ke3
KeNTeH JYMBICKa HeMmece eHOEKKe TapTy, Oyl JKYMBIC HeMmece KbI3MET MEMIIEKeTTIK OWIIIKTIH
KaJarajayblMeH JKoHE OaKbpUIaybIMEH IKYPTi3UIETIH JKOHE COTTAIFaH aJaM »JKeKe TYJIFalap/blH,
KOMITAaHUSJIAPIbIH HeMece KOFaMap/IblH OWIirine OepiIMEeHTIH HeMece OSpIIMEHTIH kKaFaiiia TapThUIAThIH
XKaraainap KipMeii» nen OenriieHrex.

BocTrannpireiHaH afibIpBUTFAaHIAPABI ayBIP KYMBICKA TapTy QJIEMHIH Keibip emaepinae aii ne Oap. bac
OOCTaHBIFEIHAH alibIpyFa COTTANFaHIap/Abl €HOCKTIH aybIp JKaFaaiiapbliHa TApTYMEH yIITackaH Typi [autn,
Jomunukan PecniyOnmukacel, MaBputanusi, Manarackap, Manu, Conrycrik Kopes Pecnyonukacel, Ceneran
xoHe [llpu-Jlanka cekinmai MemIleKeTTep/iH 3aHAaphIHAA KON KOJJAAHBUTYBIMEH epeKIneneHedl. byphIHFhI
Oputannplk Konmorusnapaa (banrmanem, 3amous, Yuuaicran, Kenws, [Tokictan 1.6. ennmepne) «xkaparmaibivdy
KOHE «KaTaH» TYPME >Ka3achl aKbIpaThUIAbI, KaTaH TYPME JKarJaWbIHIAAFbl TYTKBIHIAP ayblp €HOCKKE
TapTHUIATHIHBI 13 YKACBIPBIH eMecC.

Typmenerinepnin enberin kommanyasH mbeiHE KCPO 3amanpiama 6ommer, Oipak Oynr Oipmer Oorxa
KOWFaH JKOK. MHIyCTpUsUIaHABIPYABIH OacTalybIMEH KaTap KEHECTIK aTKApYyUIbLIBIK TMEHUTCHIIMAPIIBIK
KyHene Typrni pedopmamap skyprizinie Oacramel. JKazacel yml KbBUIIAH acKaH TYTKBIH COTTaJIFaHIap
MaXOYpIi eHOek narepriepine xidepinyi tuic eni. Jlarepsnep 6ac 6ackapmacse! (I'YJIAID') oceinait nyHuere
kenmi. JXKyleae TYTKBIHIAPIbIH CaHbl KbII eMeC, KyH caHan ocTi, an 1953 xbpurra Kapaii 2,6 MUJLTHOH ajiaM
TEMIp TOP/BIH apThIHJIA KAJIJIBL.

Jlarepsr xylieciH KYpPYIOBIH HETI3Ti MOTHBI DKOHOMHKAIBIK OONIBI: Te€3 HWHIYCTPUSAIAHIBIPY MKOHE
nianFail aymakTap/sl JaMbITy YIIIH aHa YKIMETKE JXYMBICIIBUIAD JKeTicneai. TYTKbIHAApD CTPATeTHSIIBIK
eHOeK Ke3i peTiHe KapacThipbuiibl. CoTTasFanuap AK TeHi3-banTeiK kaHaimbel, Mackey kaHaiabl MeH JIeHUH
aThIHIaFbl Bonra-/IoH KaHANBIHBIH KYPBUIBICBIHIA JKYMBIC iCTEIl, METALTYPrHsIIbIK KOCITOPBIHAAP B!
(Hopunbck, Yensbunck) cangsl. Temip xommap (Tpannomspieik, Koma, CiGip xoHe T.0.) MeH Kaia
KYpPBUIBICHIHA J1a TapThiLIbl (Mackeyneri CTaauH 3aMaHbIHIAFbI 39YyJ1iM FUMapaTTapbl MeH T.0. capaiinap).

CotTanraHjiap Tay-KeH OHEPKACIOIHIE ©Te YIIKeH peJl aTKapiabl: €HOEK Jarepi MeKeMmesepi eJjIiH
anterHBIHBIH 100 naibi3eH, KanaibiHbH 70 TaibI3bIH XKoHe HUKeIbAiH 30 MaibI3bH OHTIp/II.

MuwIHOHIaFaH alaMJibl 3aHCBI3 TYPMEre TOFBITKAH, PENPECCUsHBIH KYPOaHbl €TKEH, KYJIIIA JKyMcal,
anr-xajaHall Ko TyOiHae tuiMciz 6obin, 1960 xbuimapel I'VJIATL xylieci xaObuibl. AHBIpPAI KajdFaH el
SKOHOMHKACHI JaMy OpHbIHA KYJIZBIpamn, apTKa KETKeHI Tapux KOWHAayblHa CYHIIN KaHa KoiMai,
COTTAJIFaHIap/bl KaHAy, aKbIChI3 €HOCK MEH TaMaKChI3 KAJIBIPY/IBbIH JKaH TYPIIIrepliK MapakTapbiH xKa3yra
QUTBIIT KeJIi.

Kazakcran PecnyOnukachiHbIH jka3a Typiepi kepcerinred 3aHbiHaa (KpUIMBICTBIK KOAEKCIHIIE)
OOoCTaH/BIFEIHAH alibIpy TYPIHJETI jKa3aHbIH Mep3iMi 6 aiinan 15 xbpUiFa IeiiH, aca ayblp KbUIMBIC )KacaraH
xarmaiina 20 oKpLIFa JeHiH HE IIeKTeyCi3, emip OOiHbIHA CO3BUIATBIHIBIFBIH OEKITCE, KBUIMBICTAP
JKUBIHTBIFBIHA 25 %KbUI, YKIMEP KUBIHTHIFbIHAA 30 JKbIIIaH aCIalThIHBIH OCKITKEH.

BocranapikTarbl agaMaap eHOEK €Ty HeMece €TIIey JKaFbIH, KOCIIl TYPiH, €HOCK XKaFJaiiblH epKiH TYpAe
mermei. Al Kamayaarbliap MeKeMe OKIMIIIIiri OenrijgereH eHOEKTI 3aHaa OeNTiIeHreH >Karmaiiapibl
KocmaraHJa cHOEK 3aHHaMachlHAa Colikec arkapyra TtuicTi; EHOexkTen OocaTaThlH 3aHzua OenrijiereH
xarpaiinapra Kasakcran PecrmyOnukaceiplH — KpUIMBICTBIK-aTKapy KOJeKCiHiH 69-0a0biHa — coiikec
«Corrainran | Hemece 1l TonTarbl Myreiek Jen TaHbLUICA, MEKEME SKIMIIIITT KOMUCCHSICHI IIENTIMIMEH COTKA
OHBI MOXKOYPJIi eHOeKTeH 00caTy Typasibl, aj COTTAJIFaH ajaM JKYKTI OOJIFaH Karaaiaa — jka3achblH ©TeYiH
KEHIHre KaJABIPY Typasbl» YChIHBIC KiOepei. KbUIMBICThIK-aTKapy 3aHBIHBIH ©31 MO)KOYPJIi €HOCK YFBIMBIH
KOJIaHyiaH 0ac TapTHaraH.

CoTTanraHIapJblH HETi3rl KYKbIKTaphl PETIHIE Kayilci3 eHOCK jKarjalblHa, THIHBIFYFa, JIeMalibIC
JKaraaibiHa, JKajJaKhl ajlyFa KaMChI3JaHIbIphLIyFa KyKplibl. COTTaJIFaHIap bl aKbl TOJICHETIH XKYMbICTapFa
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bocTaHabIfbIHAH arbIpy XasacblHa. ..

TapTy YLIIH >KYMBIC OPBIHIAPBIH KYpy MiHzeTi MekeMme okimmimiriHe >kyktenreH (KP KAK 119-6a0sr).
MekeMe OKIMIIUTITI COTTaNFaHAAapAbIH JKBIHBICHIH, JKACHIH, IEHCAYJBIFBIH, €HOeK KaOieTiH >KYMBICKa
OpHAIACTBIPY Ke3iHIe ecKepyre MIHIeTTi. ANl MaMaHIBIFBI MEH jka3a eTey KesiHae Oenrimi Oip camama
MaMaHJIbIK aJTybIH MYMKIHJIITHE Kapail ecKepei.

Jemex, MexeMe oKIMIILIITI OCBIHAAN Y3aK YaKbIT apallbIiFbIHa COTTAIFAHHBIH YaKbITHIH MaiIallbl iCTIeH
alfHaNBICYFa BIHTAJIAH/IBIPY apKBUTBI OHBIH OeNTii O6ip camaga MamMaH OOJIBII MIBIFYBIHA MY/AEI O0TaIbl e
aiita anambiz. Ce0ebi «EHOek 6opiH skeHOek», «EHOEK TyOi — Oepeke» Jen naHa XalKbIMbI3 eHOEK apKbLUIBI
KOITEreH KHBIHJABIKTApJaH IIBIFYIbIH MYMKIHIIKTEpiH KepceTin OepreH. EHOek eTmereH agam Tek
0ocTaH/IBIKTa FaHA €MeC, Tap KaracTa Ja ©3iH JKOFAITHIN alybl MyMKiH, TYpMeIeri KoJbl 60cC, jKajaKay azam,
aifHayachlHA TIal[]a OKEJNIll, JKA3achlH aTKapy OpPHBIHA TICHUTCHIUAPJBIK MEKeMeJIe KYpil Te KahTanamr
KBUIMBIC JKacaybl MYMKiH.

Mekeme OKIMIIUIITIHIH OepreH MiHe3-KYJIBIFB CHIATTaMachlHAa COTTAJIFaHHBIH CHOCKKE JereH
KaTBIHACKHI KAkl MONIMETTEp EHTI3LIeAl JKOHE OJ MONIMETTep COTTalFaH aJaaMiIbl MEp3iMiHEH OypbhIH
WAapTTHl Typae OocaTyAbIH Heri3leMeciHe ajblHYbl MYMKiH. SIFHM cOTTanfaH e3iHiH eHOEKKe JereH aaal
KaTbIHACBIH KOPCETIl, MaFbIMJIbI MiHE3-KYJIKBIH KepceTe OuIce, MEKeME OKIMIIUIIr Ty3eyAe KOJIaHAThIH
KypangapablH OipiHe KOJ KEeTKi3/Il eIl ecenTeyre MyMKIiHIIK Oepei.

Omnapapel KbUIMBICTBIK-aTKapy JKyHeciHe KipMEHTIH yibIMaaplarbl oObeKTiieple eHOeKKe TapTy YIUI
JKAKThI KEJIICIM-IIapT: MEKeMe OKIMIIIJITI, KOCIMOPhIH MEH COTTAJIFaH ajJaM apachIHAarbl IIapT HETi3iHae
Ky3ere acwipbuianbl. CoTTasFaHgapra OOCTaHJABIFBIHAH aWbIPy JKa3achlH ©Tey OapbIChIHIA MEKeMe
ayMarbIH/a )KeKe eHOeKITeH aifHaIbICyFa KYKBIK Ta OepisreH.

Kazipri yakpITTa coTTanmraHzapasl eHOEKKe TapTy KbUIMBICTBIK-aTKapy >KYHWeciHAeri eHIipicTiK-
[IapyambUIbIK  KBI3SMETTIH JKETICIISYNIUTriHe OalmaHpICTBl op TYPJIIMIKTI, COTTalIFaHAAPABIH TaHIAY
KYKBIFBIH KaMTaMachl3 €Tyre JKeTKUTIKCI3NITi aHFapbUIamel. Mekemenep ayMarblHAA OHIIPICTIK-
HIapyallbUTBIK KBI3METTEPAIH Op TYPiH YHBIMAACTHIPY J1a OHAM OOJIMACHI aHBIK.

Byn OarpiTTa ediMi3Ze KBUIMBICTBIK aTKapy JKYHECIH MOJIEpHU3aLMsIAy IPOLECi IKYprizuiyze.
Kazakcran Pecmybnmukacer lmki icrep wmuaHCTpiiriHiH KpoIMBICTBIK-aTKapy xyheci komuteri KAXK
KOCIMOPBIHIAPBIHBIH OHIPICTIK-IIapyallbUIBIK KBI3METIH JKaKcapTyFa JXKOHE COTTaJFaHAapibl OapbIHIIA
KYMBICKa OpHaJacThIPy YIIIH KOCBIMIIA KYMBIC OPBIHIAPBIH KypyFa OarbITTanraH Oipkarap Iiapajiapiabl
KaOpUTAAYAA.

Peceit Deneparuschl COTTaIFaHIApAsl TEK TYpME ayMarbIHIAFbl MeKeMenepae CHOCK eTyMeH
KamTaMmachi3 eteTiHiH (P® KpUIMBICTBIK aTKapy Kojaekci, 74-0a0bIHbIH 7-06iri) 3aH jxy3iHe Oekitce, 0i3/1iH
eNiMi3ie MEeKeMe ayMarblHaH ThIC, allaiiia Ky3eTiIeTiH apHaibl OKIIAyJaHFaH KOCIMOpBIHIApAa eHOEK
KaraalnapbliH YHBIMIACTBIPYFa THIABIM CaTIbIHOAFaH.

Byn ymriH KbpUIMBICTBIK-aTKapy >KYWECIHIH OCBIHIA e3repicrepre >Kambl OOBEKTHBTI JalbIHIBIFBI
KaXkeT. ATam alTKaHJa, )KYMBIC OPBIHJIAPLIHBIH CaHBIH apTTHIPY KaXKET, Ty3ey MEKEeMENEpiHiH ayMarbIHIa
KaHa YHbIMIAp Kypy HeMmece ep ydackelepiH Oepy, ydackelep MEH OHAIPICTIK KyaTTaplbsl KEeHEHTy
ApKBUTBI DKOHOMHUKAHBIH KOMMEPIHSITBIK, CEKTOPBIH MaijallaHy MYMKIHIIKTEPi KapacThIpbLIy/Ia.

Kazakcran PecrybOnukacbiHiarsl O0CTaHABIFRIHAH alibIPy OPBIHJAPBIHAH OOCATHUIFAH JKOHE Tpobarus
KBI3METIHIH ece0iHeri azaMaTTap/abl 9JIeyMETTIK XKarblHaH OHANTYIbH 2017-2019 xbpugapra apHanFaH
(Aem.: xeitiHri KXbBUITApAArbl KY)KAaT TaObUIMA/bl, OYJI CTPATETHSAHBIH KYIIIH JKOI TYypajbl MATiMET
a0inem.x3 0azachlHaH TaOBUIMAJbl) KEIICHAI CTPATETHsCHl asiChIHAA IAFbIH, OPTa KOHE ipi KOCIMKepIiK
CyObeKTIepl BIHTBIMAKTAcThIKKa TapThutyna. KAX MekemenepiHiH icke KOChbLIMaraH OHIIPICTIK
aMaHIapblHA JKaHAa OHJIPICTep AaIIKbICHl KEeNeTiH KocImKepmik cyOwbekrinepi «OHimaimik — 2020»,
«kcroprraymsl — 2020y, «busHecTiH ko kapracsl — 2020» OarmapiaManapbiHia KO3/IeNTeH KOCITKePITiKTi
MEMIIEKET TaparbiHaH KOJIJay IbIH KypallJIapblH MMaiIanaHblll, oJIapIblH caHbl apTy/a.

KAX komwurerinig BeO-caiiTeiHna «KonoHusmapaarsl >KYMBICTICH KaMCBI3ZaHABIPY» OJIOTHI aIllbUIAbI.
On xepae KA kocimopelHAapbIHAA KOCBHIMILA TAlCHIPHICTAp OpHAJACTBIPYFa MYMKIHIIK OepeTiH:
Kamayaarbiiapra apHayirad 100 ic-mapa; KYMBICIICH KaMTy K00achl; KaMaylarbUlap/blH TaObIC TapHXbI;
KaMayJarblIap/AblH Tayapiapbl MeH KbI3METTEepiHiH BUPTyannsl >kopMmeHke-kepmeci; 1000 OuzHec-mumes
CeKuIil xo0anap OpHaNIaCTBIPbUIA/IbI.

AFBIMIaFbl KBUIIBIH OachiHaH OacTam OYpBIH iCKE KOChUIMaraH OHIIPICTIK ajnaHmap 185 cyObekrire
ceHiMrepiik Oackapyra Oepinmi. Kypbuilblc MarepuanjapblH, XalblK TYTHIHATBIH Tayapiapibl, TiriH
OyiibIMIapbIH eHAIpY, MeTangaH OyibIMaap »acay, Mal IIapyallbUIBIFBIH ecipy XoHe T.0. canamapia
kacinkepiik cyobekrinepi KAXK mexemenepimen kemiciMm rkacar, HoTwkecinae 2500-1eH actaM coTTalFaH
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ajaMaapasl KOCBIMIIA KYMBICKA OpHANACTBIpYyFa MYMKIHZIK TyblHAanel [4]. CoTranrangap MEH MeKeme
JKOHE KOCIITOPBIH TaparblHaH YIII )KaKThI MapTTap KacacyablH 3aHAbIK Heri3eMeci maiaa Oompl.

Enbex kemiciMmapTTapelH TaiiajnaHy NepCreKTUBANAPBIH, Oi3MiH OWBIMBI3IIA, KENICIM KacacKaH
COTTaNFaHAap YIIH apTHIKIWIBUIBIKTApMEH OalIaHBICTBIPFaH JKOH: ONapblH OH MOTHBALMSJIBIK CHUMATHIH
KYIIEHTY JKoHE epiKTi )KYMBICKA JeTeH BIHTAHbI BIHTAJIAHABIPY TYPFBICHIH/IA THIMII OOIMaK.

Hormxkecinne coTttanranmap eHOEKKe BIHTANAHABIPY KypalJapblMEH KaMTaMachl3 eTUTIN, KOFamFa
naiinanel eHOeK eTin KaHa KoiMal, MOTUBAIMSUIBIK KO3FAayIbl KYIIKE aifHaJIbII, 63 CHOSKTepiHe aKbl ajblll,
KKETTUTIKTEp1 YIIiH kyMcait ananpl. CoHbIMEH KaTap oiap 0OCTaHABIKKA IBIKKAHHAH KeHiH KOFaMHBIH Oip
Oexmreri OOMNBITT KaNBINITACYbIHA, TAaOBIC TAybIll, KOFAMFa JKBUAAM CIiHICI KEeTyi YIIiH YCHIHBIIATHIH
YKYMBICTap apKbLUTbI MEMJIEKET TaparblHaH KOJIJIayFa re OOJIBIT OTHIP.

Typmenerinep eHOETiH aieM ennepi ilmHae KeleH Il *oFa KowraH emuepaiH apackinga AKII kern
Oacram Typ neyre Oomaapl. Hareiz «Typme-eHepkacinTik kemenre» aiiHanraH airini UNICOR-neiH TaOBICH
2019 >XpUTHI >KapTHl MIJLTHAP, AOJUIAPIAH achINTHL. BOCTaHIBIFRIHAH aWBIPBUIFaH COTTAIFaHAAp (OJapIbIH
KON COTTapAbIH IIeIiMiMeH caiiiay jkoHe 0acka KYKBIKTapFa he eMec) TypMeleri eHOeKTepl YIiH —
caraTbiHa 23 meHTTeH, sfHU 1,15 nonnmapra aediH TubIH anbin oTeIp. CanbicToipy yuiH: 2021 sxpuisr AKIL
EnbOex menapramenTi OenriliereH €H TOMEHTI kallakel — 7,25 nmoiutap, an denepannbl KbI3MeTKepIep YIIiH
— cararbiHa 10,95 gomnap. Ic xxy3iHae TypMeseri akbIChl3 eHOCK aMEepUKaHIBIK IEHUTCHIUAPIIBIK JKYHEHI
OH ece maifga Taly YIIiH ajThIH KEeHIIIKe aifHaIIBIPHIN OTHIPFaHbl aHFAPBLIAIbL.

Oenepangsl Typme eHepkacidbi (FPI — kaszipri UNICOR 6penai) 1934 xputer npesunenT OpaHkinH
. Py3Benstnen kypobuwrad. 1935 xpuineiy 1 xantapeinga FPI pecmu T1ypme Amepuka Kypama
HITaTrTapelHBIH YKIMETiHE THECIII KOPIIOpAIXs PETiHAe KYMBICHIH OacTaapl. baraapinama KypbuiranHaH Oepi
80 >kpuT ©TCE /e CalbIK Telley/leH OOcaThUFaH XoHE Kayilci3 TypMenep KYpHI, COTTAIFaHIap apachlHIa
KaiTaJaHaThIH KBUIMBICTHI a3aiTy apKbUIbl OYKIJ enre maifa okelin oTelp. OCHI KYie KONTereH enuepui
COTTaJIFaH/Aap eHOCTiH NalifjaanyFa JIereH KbI3bIFyIIbUIBIFBIH TYBIHAATHII OTHIP.

Awmepuka Kypama HlTtarrapeiHaarsl jkeke MEHIIIK HBICAHBIHAAFBI TYPMENEp TYTKBIHAAPABI YCTAyIbI
Taza OW3HEC peTiHIe KapacThIpajsl AeTeH akmap na O0ap. MyHIa TYTKBIHHBIH JKalaKbIChl CaFaThiHA 86 IIEHT
neH 3,45 momnap apanbirbiaga (Caneicteipy ymnin: AKHI EnOex aemaprameHTi OenrijiereH €H TOMEHTI
xanaxel 2021 xbutel 7,25, an deaepanabl KbI3MeTKepIiep YiIiH caraTeiHa 10,95 nonmapabl Kypaiasr).

Anaiina, aMepyKaHIBIK COTTAJFAHIAPBIH KOIMIIUTITl YIIiH MYHIail TUBIH — TYBICTApblHA KOHBIPAY
miajgy HeMece TypMe [IYKeHiHeH OiplieHe caThll ally[blH KalFbl3 MyMKiHairi. CoHbIMEH KaTap,
COTTaJIFAaHAAP/bIH OapJbIFBIHBIH JEPJIiK (CTaTUCTHKA OOMBIHINA, OJIApbIH KOIIILIIr Kapa TOpbl ©HII
ajaMjiap) coT TOJEHUTIH albImmyiaapabl Teneiai. MynsiH 6opi AKII-ta Temip TOpabIH ap *KaFbIHIA OTBIPFaH
aJaMIap el Ke3 KelTeH KYMBICKA Kipicyre bIHTaIaHIABIPAIbI.

bip rana AKIII-ka kaTbiCTBl OYJ1 MbIcasiiaH 013 epkiH agamaap (00CTaHIBIKTaFbl) MEH TYpMEAETiIepIaiH
eHOeriHe akpl TeJieyJeri aWbpMaIlbUIBIKTAp/Abl, OM3HEC KYpBUIBIMIAp YVIIH ap3aH >KYMBIC KYIIiHIH
TUIMZIIITIH FaHa Oaifkan KoiMal, eHOeK eTy Y3aKThIFBIH/IA Ja ePEeKINeTiK OONaThIHBIH TYCIHIIIK.

Hewmic Ttypmenepi coTranraHmapra jXeke KOMIaHHsUIapja caratbiHa 1—3 eypo Teneyre pykcar
Oepeni. ['epmaHusia coTTanFaHgapra cCaraTThIK €H TOMEHTI xamakel 9,60 eypoHbl Kypaijsl. KyKbik
Kopraymsiap 6y sxargaiinel Deutsche Wirtschafts Nachrichten, CORRECTIV Tayenci3 3epTrey ToOBIHA
ciiiTeMe »acall «Ta3a KaHay» JIel aTaijbl, Jer xka3aabl [5].

Typmeneri enOek Oykin anemjie OeiceHal KosmaHbiianbl. COTTalFaHgap 9CKepuiepre KWiM Tirei,
AJIEKTPOHMKA MEH jkuha3 >KMHAMIBI, TOCEK >KANKBIIITAp, MEIUIMHAIBIK KHiMJep, CIOpTIIbLIAp MEH
KYPBUIBICIIBUIAPIGIH Kacka ceKingi Oac KuiMzaepi, KHIMIEpi aWpbIKIIAIaHABIPATEIH OeNTiyep, KOl
Kayincizaik Oenriiepi, Kara3z OyibIMIap, pe3eHKE MEH IUIACTHUKTEH jKacallaThlH OyibIMmap T.0. eHipic
OpBIHJIaPBIH MEKeMe ayMarblH/Ia HeMece MEKEeMe ayMaFblHa KaKblH OpHallacKaH >Kepjepie YHbIMIACTHIPY
MYMKIHIIKTepi KOINTereH enaepe Koyra KOHbUIFaH.

Byn Tek ennepain OromKeTiHEe FaHA eMec, JKeKe KOMIaHusUIapra 1a naina oskeneni. CorranFanaapabiy
eHOeriH nmaianaHy bl caiiblH Peceiire MuiinapaTaral pyOJib 9KeNe i, ajl €1 COTTaJFaHAapIblH 3/epiHe
Eyponanarbira KaparaHga OHJaraH ece a3 JKyMcaiael. DBk TYTKbIHOApABI KYMBICIIBUIAPIBIH
KETICHEeYIIIri MEeH KOPOHABHPYCTHIK NaHAEMHsAra OaillaHBICTBI MUTPAHTTapAbIH KeTyl aschblHIA
METraKyphUIBIMIapAa JKYMBIC ICTeyre TapTy Typajdbl oOimaHyna. Auaiija cOTTalFaHaap apachIHaa
KBUIMBICTBUTBIKTBIH OPIIIIT KETY KayIiHe OalIaHbICThl TOKTATHIN OTHIPFaH Kaubl Oap.

Teopusi MEH MpakTHKa MacelesepiH Tajaail Keje, coTTalfaHaap eHOeriHiH Kyl eHOeriHe aifHamybIH
0oJ1IpIpMay OaFbIH/IA IIapajiap i Je MPOLEecC YCTiHIe.
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Foutbimu onebuertepne coTranrangap eHOeriHiH OenriiepiH aKpIpaTyFa YMTBUIBIC )KacasiFaH. MbIcalbl,
JLT'. KpaxmManpHUK COTTaIFaHIap eHOCTIHIH YIII HET13T1 albIpMAIIbUTBIFBIH OO KOPCETTI:

1) corranrangapabIH €HOETI 3aH TYPFLICHIHAH ePiKTi eHOeK OO TaObLIMAaMIH;

2) coTTaJFaHIapasl eHOCKKE TapTyIblH MaKcaTTapblHAa albIpMAIIbLIBIK Oap, atan aiTKaHaa, ojap/bl

JKYMBICKA EHTI3YIH HeTi3ri MakcaThl — COTTaJFaHAbl TY3€Ty MEH KaiiTa TopOueney MakcaThl OOJBII
TaOBUIATHIHBIH;

3) coTranFaHgap/abl JKYMBICKA TapTy JKarjaiiblHOa Kapaiay, jkama LIeKTipy jkok [6: 12], — nmen
KOPCETKEH.

Keitiari ke3zeHae OOCTaHIBIFRIHAH AalbIpy OPBIHAAPBIHAA COTTANFaHAApAbIH eHOeri MbIHa
epeKIIeNIKTepMEH CUITATTaIIbL:

1) coTranranna TY3eTy, SKOHOMHUKAJBIK, CAybIKTBIPY JKOHE CYONMMANMSIBIK (KOFaMFa ITailIalIbLIbIK)
MaKCaTTapbIHBIH OOJYHI;

2) coTTalfaHgapra apHajdfaH akbUIBl €HOEKTI TeK KaHa MEMIIEKETTIK KOCIOphIHIAp HeTi3iHeH
YHBIMIACTBIPY;

3) MiHzeTTI, OipaK MOKOYpIII eMec eHOeK eTyMeH epekieneHeni aece [7: 49];

Conpaii-ak, coTTamFaHIapAblH €HOEeTI jka3ara jKaThnaiel, Oipak jka3aay CUIaThiHa We OONyBIH JKOKKA
IIBIFapyFa 00IMaiIe1, — Ien KocKanaap aa 6ap [8: 81].

3aMaHayH FBUIBIMH 9/IeOMETTEp I COTTAIFaHIapbIH eHOEr1 KeJeciiel KapacThIpbLIaib:

1) cotranranmapapl Ty3ey Kypajijapbl pETiHIE;

2) HAPBIKTBIK OYKOHOMHKA JKaFIalbIHAAaFbl KOFAM MEH Ty3€y HHCTHTYTTapbIHBIH 3KOHOMHKAIIBIK
MacCeJIeNIepiH ey Kypaaaapbl (eHOCKKe KaOlIeTTi COTTalFaH/iapra KaThICThI);

3) enOekke KaOIMETTUTIN IEKTEy i KOHE HayKacTapFa KATBICThI CAyBIKTBIPY JKOHE JICHCAYJIBIFBIH
HBIFAUTy Kypaljiapsl peTiHae;

4) coTTaTFaHmapasl Ty3ey MEKeMesepiHae jKoHe jKa3zagaaH 00caThUIFaHHAH KeHiH ojlapra OOCTaHIBIKTA
Ka@)KeTTi MaMaHJIbIKTapFa OKyFa TapTy Kypaiaapsl perinue [9: 5].

Homuorce

bi3 ockel 3epTTey HoTHXKECiHIE OOCTaH/BIFBIHAH albIpy TYPIHJET] XKa3aFa TapThUIFaH COTTAJIFaHap/AbIH
eHOCTIHIH KeJleciiel OeNriiepiH KopceTeMis ®oHe CUIIaTTaMachlH OepeMis:

1) Commanzandap enbezi bocmanovikma dicypeen aoamoapovly enbeline Kapazanoa MIHOemminik
cunamka ue. Onap e3 epikTepiMeH eHOeK IIapThIH )Kacaca aaMaibl, MeKeMe OKIMIILIIr YHbIMIaCThIPFaH
JKYMBICTap/ia HEMECe ©3Te KCIMOPhIHIAPAa THICTI Ky3eT JKYHeCIMEH KaMChI3IaHAbIPbUIFaH JKaFaaiaa sxoil
Oepineni;

2) Commanzanoap enbecine akvi anyvl 3aymen 6Oeximineen. Kazakcran PecnyOsmkachiHbiH EHOEK
KOJICKCIH/IC COTTaJFaHIapIIbIH HETi3r KYKbIKTapbhl KaTapblHAa OJIapJblH Kayilci3 €HOSK jKarjalbIHa,
THIHBIFYBIHA, JIEMAJIBIC ajyblHA, COHJAM-aK ICTEreH €HOCTiHe THICTI aKbl TOJIEMIH ajiyFa KYKbIFbI Oap e
Oenrinenred. CoTTanFaHIapAbl akbl TOJICHETIH KYMBICTapFa TapTy YILUiH KYMBIC OPBIHIAPBIH KYPY MiHIETI
Mekeme okimmrinirine xykrenreH (KP KAK 119-6a6k6r1);

3) OkoHomuxanvlx meopus MYpebICLIHAH —ANRAHOA COMMANAHOAPObIY enbeci HOCMAaHObLIKMAZbl
adamoapovly enbecine napa-nap. EpkiH HeMece KOFaMHaH OKIIay OONybIHa KapamacTaH, €HOEK MIapThl
JKacallFaHHaH KeiliH opOip KbI3METKep 63 MiHAETTEpiHe ajall Kapaybl, THICTI Jopexeae KbI3METIH Ky3ere
achIpybl MIHJETTEIIE/l KOHE KBbI3METKEPJIiH OacCIIbIChl CEKIIII MEKEMe OKIMIIUITiHIH OacIIbIChl COTTAFaH
KBI3METKep TaparnblHaH eHOEKTiK MiHAETTEPiHIH OPbIHJATYBIH Tallall eTyre KYKBIFBI 0ap;

4) Commaneanoapovly enbeei ey andblMeH OHbl my3emyoiy KYpanioapulubly Oipi 6016in madwviiaobl.
XanblKapallblK KY)KaTTapFa COWKEC COTTAJFaHHBIH iCTEreH eHOeriHe aKbl adybl YIKOHOMHUKAJIBIK MaKCaTThl
€MeC, OHBIH KbUIMBIC JKacaFaHHAH KEeWiH Ty3esin OOCTaHbIKKA IIbIKKaHIa OeNrin Oip Kacinke OeHiMaeyiH
MakcarT eTe/l;

5) Commaneanoapoviy enbezi stcasanay (kapaiay) emec, Ha3ameH KOCblLIeaH COMMAIRAHObL Mmy3emy
Kypandapuvinwly Oipi. EHOGK cOTTanFaH aJlaMHBIH MiHE3-KYJIKbIH JKaKChl KaKKa ©3repTyre, OHbIH OOWbIHIA
aJaiablK, eHOEKCYUTIITIK, TOpTiNKe OOWYCHIHY, KBI3METTECTEPiHiH )KYMBICHIHA KEJEepri KEeNTipMey CHUSKTHI
KacHeTTep/li CiHIpin KaHa KOoWMaH, ka3a eTey Mep3iMi asKTallFaHHAH KeHiH KOFaMFa Ka)XeTTi MaMaH[IbIKTap
OOMBIHINA JKBIIJIAM JKYMBICKA OpHAJIacyFa MyMKIHJIKTep Oepyre apHalFaH;

6) Commanzanoapowiy enbeei mindemminik cunamka ue. BOCTaHIBIFBIHAH afBIpyFa COTTAJFaHIAp
eHOeK 3aHbIHA ColiKec XyMbIC OapbIchiHIA KaHOal Aa Oip jkazaTallblM OKHFalap OpBIH ajifaH Ke3l
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ecenTeMercHie, cHOSK JKaFJaiylapblH JKaKCcapTy YIIIH epeyuIre IIBIFBIN, XYMBICTBI TOKTaTyblHa EHOEk
KOJIEKCIMEH ThIMBIM CaJIbIHFaH;

7) Bac OocraHIbIFBIHAH aWbIPy OPBIHAAPBIHAA KOHE COT YKiMi OOifbIHIIIA CHOEKKE TapThUIFaH
aJaMIapJelH €HOCK eTyl OapbhIChIHIA aBapusuiap, IyJeH 3i13ajia cayapblH O OOWBIHINA, ajaM eMipiH
YKOHEe MYJIKTI KYTKapy >KOHIHAETI epikTiiep MyIenepi KaTapslHAa OO0Iysl eHOeK KbI3MeTiHe OaiIaHBICTHI
KoHe eHOeKKe KabineTci3Iirine He KauThIC O0ybIHA OKEl COKKAH JIEHCAYIBIFBIHBIH 3aKbIMIaHy YKaFJaiiiapel
eHOCK 3aHbIHA COMKeC jKa3aTailbIM OKHMFajiap peTiHe Tepren-Tekcepinyi tuic [10: 96].

Aranran Oenriiep KOMETIMEH COTTaJFaH cHOeri MeH KapamailbiM a3amarrap cHOCTiHIH
allBIpMAIIBUTBIKTAPEl MEH COTTANFaHAap eHOeriH OapblHINAa KeWiHTimepaiH eHOeriHe JKaKbIHIATyFa
MYMKIHIIKTEDP ajlaMbI3.

Kopvimuinowi

JKorapreiga aliThUTFaHIap HETi3iHAE KBUIMBICTBIK aTKapy KyheciHne 013 cOTTalFaHIapIbIH €HOETiH eH
ANIBIMEH OJapABl TY3€yTe KoHEe IKOHOMHUKAIBIK MIHIETTepAl MIenryre OarbITTalFaH THIMII KypajaapabiH
0ipi peTiHae KapacThIPYbIMBI3 KepeK. bocTaHabIFbIHAH albIpyFa, COTTAIFaHIAPAbIH eHOCTIHE XaNbIKapasblK
Ky)KaTTapMeH pykcaT eTinreH. CoTTaiFaHIapAblH Y3aK YakbpIT OOHBI MEKeMelepie jkaza aTKapybl, SFHU
eNiMi3/IeT] XKa3aHbl OTEY/iH KaJBINTACKAH XKYWeCl OHBIH OTOACBUIBIK, TYBICTHIK OalTaHBICTApBIH SJCIpeTin
KaHa KoWMai, coTTalFaHAapra e3 pecypcTapblH YTBHIMIBI XOHE AYphIC MaiianaHy >kKoHe OOCTaHIBIKTaFbI
OpTYpJIi eMIpIIIK KaFfaiapaa 6apadap menrimMaep Kaobuiay JaFabUIapblH )KOFAITYbIHA BIKIIATIBIH THUTI3€I.
ExOex apkputel coTTanFaHmap Mekemene OO0Ny YaKbITBIHIA OJIEYMETTIK KYHABUIBIKTap, COHBIH IIIHIE
eHOeKTIH KYHIBUIBIFBI, JKayalKepIIUTK >koHe Oackamapipl KypMeTTey JkKoHe Oipiiecinm KpI3MET eTyai
yiipereni. CoTtanranaapAblH KOMIIUIrT OKy-OixiM ambim, OypeiH OiIMereH KocimTi MeHrepim, Oenrimi Oip
calaja MamMaH Weci OOJBIN IIBIFYBIHA Karmai skacanraH. TinTi kelOipeyiHiH eHOeri apkachlHma OypbIH
emIKammaH e OoamaraH Oaranay MeH aObIpoiiFa e OOIyBI Ja Fakarl eMec.

MexkeMmenepaeH OocaThlIFaHHAH KEHiH alaMpl QJIEYMETTIK opTara OediMiey, opi Kapai cyhemensey,
OHBI KOFaMfa TOJIBIK KalTapy TETIriHIH THIMJIUTIr, 0acTanKel KE3CHJE TYbIHJIAFaH QJICyMETTIK-KYKBIKTHIK
npoOyieManapapl HICHIyre SKOpAEMACCY/e alfaH MaMaHABIKTapbl MEH JaFJbulapbl alpbIKIIa MOHTE He
00JIaThIHbI 14 COHIBIKTAH.

Byn xypaeni Macenene TeK eMiMIi3AiH KbUIMBICTBIK aTKapy yHeci FaHa emec, OapJibIK YOKIIETTI
MEMJIEKETTIK OpraHjgap MEH YKIMeTTiK eMec YibIMaap Oipiecin, KelleH i BIHTBIMAKTACTBhIK OpPHATYBI THIC.
KBIIMBICTBIK ~ aTKapy 3aHHAMacblHAA ONTUICHIeH COTTAJFaHAApAbIH eHOerl HMMIEepaTHBTIK HOpMa
OoyFaHblHA KapamacTaH, COTTAJFaHIAp/AbIH CHOCTiHIH KoFamfa maijansl OONYbIH KamTaMachl3 eTyre
OarbpITTaNIFaH ic-IIapaiap KelleHiH oJ[aH api KaiFacTeipa Tycyi tuic. CoTTranranaapAblH eHOETiHIH KYJIIBIKKA
aifHaITybIHA JK0J1 OepMey Kepek: oylap Merakodaiapaa TeK 63 epKiMeH JKoHe JIAMBIKTHI aklIara )KyMbIC icTeyi
kepek. On yHIiH TypMme XYHECiH MOJepHU3alMsIay JKYMBICTApPbIH o1 Jie JKalFacThlpa TYCY KaXerT,
tapuxtarbl ['YJIAI', KAPJIAI cekinui KaTeaikTep eHIIr yaKbITTa KaliTa opajMaybl YIIIiH Ka3ipri yprak oap
KYIIiH )XYMCcaybl TiHC.

Imki  eHOexTi YHABIMIACTBIPY TYPFHICHIHAH  KBUIMBICTBIK-aTKapy JKYHECIHIEeri JIUCIIO3UTUBTIK
KaFuJaiapsl  JIaMbITY MaKcaThlH/Aa KeTepMelley MEH bIHTAJaHIpIpy ocepiHe KOJI JKeTKi3y YUIiH
COTTAJIFaH/IapMEH IIapTTap jkacacy NpPaKTHKAChIH JKallllaii eHTri3y, COHIai-aKk e3re Je Maceseiep e
MEMJICKETTIK JieHrelae YKIMeT TapamblHaH opi KapalFbl KOJJayasl Tajam eTefi. bocTaHIbIFbIHAH
alBIPBUIFAHIAP «KOFAM YIIIH KQXKETCI3 00J1y» KayIliHeH apbLlybl THIC.

Amanean maxana « KP Y30ix oxbimywsicol — 2020» epanmot ascvlinoa opuiHOAnObL.
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A K. Aommxamu

Tpya ocyxkIeHHBIX K JHIIEHHIO CBOOOAbI: 000CHOBAHUE H TeopeTHYeCKHe BOMPOCHI

Bompocel, cBs3aHHBIE C OTOBIBAHMEM HaKa3aHWS B BHIE JIMIICHHS CBOOOIBI, TPEOYIOT IOCTOSHHOTO
IIPOBEJICHUS HAyYHO-TCOPETUYECKUX HCCIEJOBaHUH. DTO CBS3aHO C TEM, YTO HaKa3aHUC B BUJE JIMIICHHA
CBOOOJIBI YCTAQHOBJICHO B KauecTBE BUJA HaKa3aHHWs 3aKOHAMU MHOTHX CTpaH Mupa. B pesynbrare ombIT
NpPUBJCYCHHUS K TPYLY JIMI, OCYXICHHBIX IPH HCIIOJHEHHH JAHHOTO HakKa3aHWs, TpeOyeT IPHCTaIbHOTO
BHUMaHUs. B 3TOH CBSI3M BOIpPOC O TOM, SIBISIETCS JIU TPYA OCYKACHHBIX IIPAaBOM WIN OO0S3aHHOCTHIO,
SBJIAETCS NCTOYHUKOM IIPOBEAEHMSI MHOTUX McclenoBaHuid. HalTu oTBEeT Ha 3TOT BONPOC MBITAJICA M aBTOP
CTaTbU, paccMaTpuBas MpOOJIEeMy, HCXOIS U3 BAXHOCTH BBIACNCHUS OCHOBHBIX IIPU3HAKOB TpyJa
ocyxaeHHbIX. C IIOMOIIBIO YKA3aHHBIX MPU3HAKOB aBTOPOM MOJNydYeHa BO3MOXKHOCTh MAaKCHMAJIbHO
NpUONU3UTE TPYI OCYKACHHBIX K TPYIy rpaxkaaH Ha cBoboze. [Ipu aTom npodeccun, KOTOpEIe 0CBaUBAIOTCS
NP UCTIOJTHEHHUH IIPUTOBOPOB B YUPEKACHUSAX, JOIDKHBI OBITh HE TOJIBKO OOIECTBEHHO ITOJIE3HBIM JEIOM, HO
W TIOJIE3HBIM IIOCNIe HMCTEYECHHsS CpoKa OTObIBaHMsA Haka3aHus. C IOMOLIBIO METOJOB HCTOPHUYECKOI
CONOCTAaBUMOCTH OBUTH HM3Y4YeHbl MaTepHasibl 00 S(()EKTHBHOCTH MPOBOAMUMONW B CTpaHEe MOJCPHU3ALUH
YTOJIOBHO-HMCIIOJTHUTEIFHOH CHCTEMBI B HAIIPABICHUH COMMKEHHS YUIPEXJCHUH yroJIOBHO-MCIOIHUTEIBHON
CHCTEMBI C TpeOOBAHMAMH HH3IIMX MEXKIYHApPOIHBIX CTAHAAPTOB COJACPIKAHUS OCYXKICHHBIX KaK ITyTeH
OTYYXJICHHUS TPYZA OCYXKJACHHBIX OT TAKHX KAaTETOPUH, KaK MBITKA, SKCILTyaTalws, padbckuit Tpy . [Ipu aTom
paboTa amMHHHCTpAIWil YYPEeXICHHH 10 AaKTUBH3AIMK pPabOTBI IMPOM3BOJCTBEHHO-XO3IHCTBEHHBIX
NpeNNpUATHI JOJDKHA CTaTh TapaHTHed MaKCHMaJIbHOTO NPHONIKEHUS TpyJa OCYXKICHHBIX K TPYLy
rpaxaaH Ha cBoOoje. B 3akiioueHHe cpesaH BBIBOJ O TOM, YTO OCHOBHBIE OCOOEGHHOCTH pabOThI
OCYXK/IEHHBIX IIO3BOJIAIOT PACCMATpUBaTh TPYA OCYKICHHBIX KaK HMIIEPATHBHYI0 HOPMY YTOJIOBHO-
WCIIOJHUTENILHOTO MpaBa, a paboThl, NMPOBOJMMBIE B paMKaX TOCYIapCTBEHHO-YaCTHOTO ITapTHEPCTBA,
MO3BOJIIOT M3y9aTh €ro KaK MpaBoO OCYXKIACHHBIX Ha cBOOOMY BBIOOpa BUA TPYa.

Kniouesvie cnosa: yronoBHOE NpaBO, YTOJIOBHO-HUCIIOTHUTENHHOE IIPABO, HaKa3aHHE, CHCTEMAa HAKa3aHHUH,
JWIIeHHe CBOOOMBI, WCIONHEHWE HaKa3aHWS B BHUJAE JHIICHHS CBOOOJBI, OCYXXICHHBIE, IIPAaBOBOE
peryIupoBaHue TPYAA, TP OCYXKICHHBIX.

A.Zh. Abdizhami
Labor of persons sentenced to imprisonment: justification and theoretical issues

Issues related to serving a sentence in the form of imprisonment require constant scientific and theoretical
research. This is due to the fact that the punishment in the form of imprisonment is established as a type of
punishment by the laws of many countries of the world. There is experience in attracting persons convicted in
the execution of this punishment to work. In this regard, the question of whether the work of convicts is a
right or an obligation is the source of many studies. The author of the article also tried to find an answer to
this question, considering the problem based on the importance of highlighting the main signs of convict
labor. With the help of these signs, we get the opportunity to bring the work of convicts as close as possible to
the work of citizens at liberty. At the same time, professions that are mastered during the execution of
sentences in institutions should be not only socially useful, but also useful after the expiration of the sentence.
Historical comparability methods have been applied in order to study the effectiveness of the modernization
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of the penitentiary system in the country in the direction of bringing the institutions of the penitentiary system
closer to the requirements of the lowest international standards for the detention of convicts as ways of
alienating the labor of convicts from such categories as torture, exploitation, slave labor. Concurrently, the
work of the administration of the institution to activate the work of production and economic enterprises
should be a guarantee of maximum convergence of the labor of convicted persons with the labor of freed
persons. In conclusion, the work of convicts is considered as an imperative norm of criminal executive law,
and the work carried out within the framework of a public—private partnership allows to analyze it as the right
of convicts to the freedom to choose the type of work.

Keywords: criminal law, penal enforcement law, punishment, system of punishments, deprivation of liberty,
execution of punishment in the form of deprivation of liberty, convicts, legal regulation of labor, labor of

convicts.
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IToauTuKa HpOTHBOI[eﬁCTBHﬂ NPECTYIVICHUSM, CBA3AHHBIM
C TOpFOBJIEﬁ JIOAbMHU, B CUCTEME FocyﬂapCTBeHHOﬁ MNOJIMTHKH

CraTbs MOCBSIICHA aKTyaJIbHOH B COBPEMEHHOI TCOPUU TpaBa M YTOJOBHOW MOJIUTOJIOTHH MPOOJICMAaTHKE
HOBOTO (heHOMEHA — «IOJUTHKE MPOTHUBOJACHCTBHS MPECTYITHOCTH, CBSI3aHHOM ¢ TOProBjeH oapMu». Pac-
CMOTpPEH BOIMPOC O HEOOXOAMMOCTH CO3JaHMs COaJaHCUPOBAHHOW MHTETPATHMBHON MOJENH, KOTOpas Oyaer
3aHMMaTh CBOIO HUINY B CHCTEME MEXAYHApOJHOH (rI00aabHON) M HAMOHAJILHOW TOCYIapCTBEHHO-
MPaBOBOI MOJUTHKU C YYIETOM HOBBIX MapaJurM B cdhepe rocyJapCTBEHHOTO CTPATErHYECKOr0 TUIAHHPOBa-
HUSI, 0a3UPYIOMICHCs Ha MEKAUCIUIUTMHAPHOM MOJX0JIe. ABTOP TaKKe aKIICHTHPYET BHUMAHHE HA TOM, YTO
B IIPOIIECCE MOJICITMPOBAHNS HAIPABICHHS B YTOJIOBHOM IMOJMTHKE HEOOXOIMMO 0CO00 M3YUUTH BOIPOCHI JI0-
KaJIM3aI[iK, COOTHOIIICHUS M CUCTEMHBIX B3aUMOCBSI3¢H ¢ APYTMMHU KOMIIOHEHTAMH T'OCYIapCTBEHHOM (BHEIII-
Hell, MUTPallHOHHOM, SKOHOMUYECKOH, MeHIEPHO, 00IIEIPaBOBOI) MOJIUTUKHA. KpoMe TOoro, oTMe4€eHo, 4To B
00111Ie# cucTeEMe IIPaBOBOM, B TOM YHCJI€ U YTOJOBHOM IMOJIMTHKH B OTHOLICHHH TaKUX TJI00ATBHBIX BHI30BOB U
KPUMHHAJILHBIX YIPO3, KaK KOPPYIIUs, HAPKOTUKH, TEPPOPU3M, BbIJICICHBI COOTBETCTBEHHO aHTUKOPPYIIIIH-
OHHasl, aHTUTEPPOPHUCTHYECKAs (aHTHHAPKOTHUYECKAs ) MOJUTHKA. Hapsay ¢ 3THM, OTCYTCTBYET TaK Ha3bIBae-
Masi «aHTUTpadUKOBas» MOJIMTUKA — TOJUTHKA MPOTUBOACHUCTBUS NMPECTYIHOCTH, CBI3aHHOW C TOPTOBJICH
JIFOJIBMH, YTO, B IIEJIOM, HETATHUBHO CKa3bIBAaeTCSA Ha 3((heKTUBHOCTH OOPKLOBI ¢ Hel. B cBsi3u ¢ 3THIM 000CHO-
BBIBAaCTCA HEOOXOIUMOCTh MPUHATHS OTACIBHOTO HOPMAaTHBHO-TIPABOBOTO aKTa B cepe MPOTUBOIACHCTBHA
JTAHHOMY BUZY MPECTYMHOCTH.

Kniouesvie cnosa: mpoOTUBOAEHCTBHE MPECTYMHOCTH, 3KCILTyaTaIUs YeI0BeKa, TOPTOBIIS TIOJbMH, YTOJIOBHAS
MONUTHKA, CTPATETHIECKOE TOCYJapCTBEHHOE [UIAaHNPOBAHKE, aHTUTPADHUKOBAS TOJTUTHKA.

Beeoenue

locynapcTBeHHass MOJHWTHKA BKIIOYAET B ce0sl MHOXKECTBO HANpaBIICHHI: BHEIIHSSI, MUTPAllHOHHAS,
9KOHOMHUYECKasi, IPaBoOBasi, SKOJIOrMUEeCKasi, TeHAepHasd, KyJbTypHas, MOJIo/IeXKHas. B oTHOLIEHNH 3TUX Ha-
MIPaBJICHUH MMEIOTCSI COOTBETCTBYIOLIME KOHLENIMH — O(QUIHAIbHBIE CTPAaTETHUECKHE IOKYMEHTHI,
10 CYTH, OTPAXKAIOIIHE PE3YIbTAT MOACTUPOBAHHS ONIPEACIEHHOT0 HAPABICHHS MTOTUTHKH.

Kak ormeuaercs B [locnmanun KoncrurynnonHoro coBera Pecriyomuku Kazaxcran ot 21 uronst 2021 r.
«Ctparteruu, exxerognsie [locaanusa ['naBbl rocygapcTBa U MHbIE TOKyMEHTH CHCTEMBI TOCYAapCTBEHHOTO
IUIAHUPOBAHHUS CIOCOOCTBYIOT CO3JAaHHMIO MPOYHBIX TapaHTUH JODKHOM pean3allié MOJOXKEHHH W HOpM
OcHoBHOro 3aKOHa, UX MEPMAHEHTHOMY OOHOBJIEHHIO B COOTBETCTBHUHU C MEHSIOLUIMMUCS 3alPOCaMH JKU3HHU,
HOBBIMU BBI30BaMU U yrpozamuy» [1].

Cy1ecTByeT HECKOJIBKO KiacCH(HKaIMi MPaBOBOM HMOJUTHKH. McXons M3 mpakTHKH, Oepyiield Ha-
gano ¢ 2002 r., xoraa BHepBble B OQUIHAIBHBIA 000POT ObUI BBElIEH TEPMHUH «IPAaBOBasi HOJIUTHKAY,
MOJKHO BBIICTTUTH Takue ee (POPMBI, KaK MPaBOTBOPUYECKYIO, TPABOOXPAHUTENLHYIO, TPABO3ALIUTHYIO .

B T0 *xe Bpems uepe3 npu3My OTpacieBoi Kiaccu(UKaLKUU B COCTAB IIPABOBON MOJUTUKU BXOJST yIo-
JIOBHAsI, B TOM YHCJI€ aHTHUKOPPYHIMOHHAs, aHTUKOPPYIIIMOHHAS, aHTUTEPPOPUCTUUECKAs!, AaHTUIKCTPEMHU-
crckas. K coxxaneHuto, B 3TOM sy HET TakK Ha3bIBAEMOU «aHTUTPA(UKOBOIY, WM MOJUTUKU MTPOTHBOACH-
CTBUS PECTYITHOCTH, CBSI3aHHOM C TOPTOBIIEH JIIOABMHU.

AKTyaJbHOCTh HCCIIEAYEMOTO BOMpOca 00yCIIOBJICHA TaKKe U TE€M, 4TO B HacTosiiee BpeMs B Pecy0-
nuke Kazaxcran Ykazom [Ipesnnenta PK Obi1a yrBepxaena Konmernus npaBoBoii momutuku 10 2030 T.

Kaxk mpencrasisiercs B 3TOM TOKyMEHTE, B YHCJE KIFOYEBBIX aCIEKTOB JOJDKHBI OBITH 0003HAYEHBI 3a-
a9y 10 MOZEIMPOBAHUIO OJHOTO M3 HANPABICHHUN YTrOJOBHOW MOJUTHKH — TMOJUTHKH MPOTHBOACHCTBUS
MIPECTYITHOCTH, CBA3aHHOM C TOPTrOBJIEH JTIOABMH.

* ABTop-Kkoppecronzaent. E-mail: adilet1979@mail.ru

T ITy6nukanums BHIIOTHEHA B pPaMKaX rPaHTOBOro (uHaHCHpoBanus Komurera Hayki MUHHCTEPCTBA 06pa3soBaHus U HayKi Pecry6-
nmuku Kaszaxcran no npuopurery: «Hayunbsle ocHOBBI «MoHrimik en» (o6pasoBanne XX| Beka, GpyHIaMEeHTaJIbHbIE U TPHUKIIAHbIC
HCCIIeIOBAaHUsl B 00JIaCTH TyMaHUTapHbIX HayK)» U mo teme: MPH AP08053320 «MonenupoBaHue MOIUTHKH MPOTHBOACHCTBHS
CHCTEME TIPECTYIUICHHH, CBI3aHHBIX C KCIUTyaTalMeil deloBeKka B CBeTe BHINOMHEHMs PecrmyOmmkoi KasaxcraH MexIyHapOmHBIX
CTaHapTOBY.
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ABTOpaMH IPENMYIIECTBEHHO HCIIOIB30BaH CUCTEMHO-CTPYKTYPHBIA aHAIN3 B CBSI3U C TMEPCIIEKTHBAMH
pa3paboTKH HOBOTO HAIPABJIEHHS YTOMOBHOW MOIUTHUKH MPOTHBOJCHCTBHUS SKCILIyaTaIlH YeJI0OBEKa M TOP-
TOBJIC JIIOBMHU. B 11e710M, KITf0YeBasi pojib B METOIOJIOTMH UCCIIEIOBAHUS OTBEICHA CHCTEMOJIOTHH, MOJICITH-
POBaHMIO, KOMIIAPATUBUCTHKE, MEXOTPACICBOMY H MEXIUCITUTUINHAPHOMY TIOIXOY.

ITockompky B PecniyOnmke Kazaxcran kimrodeBble HallpaBJIEHUS TOCYIapPCTBEHHON MOMUTHKY HAIILIH OT-
paXk€HUE B COOTBETCTBYIOIINX KOHIICMIIUIX, TO MaTepUalaMu JJi1 KOMILICKCHOTO aHAIU3a SBISIOTCS COOT-
BETCTBYIOIIME O(UIMATBHBIC IOKYMEHTHI CTPATErHUECKOro Xapakrepa — CTpaTernyecKuil miaH pa3BUTHUS
PK mo 2025 roma, KoHmemny BHEITHEH MOTUTHKH, PABOBOM MOTUTHKH, TeHICPHON TOJUTHKH, AHATUTH-
yeckuit qokiaa KoMmuccuu no npasam vesnoseka npu [Ipesuaente.

Peszynomamut u ux obcyscoenue

OkTs6ps 2021 1. 03HamMeHoBaH nmpuHATHEM KoHtenu mpaBoBoi moautuku 10 2030 r., KoTopas or-
peaensieT NpUOPUTETHRIE HATIPABICHHS Pa3BUTHS HAIMOHAIFHOTO TPaBa, MPaBOOXPAHUTENBHON U Cy1eOHOI
CHCTEM, BHEIITHETIOIMTHYECKON ¥ BHEITHEAKOHOMHYUECKON AeaTenbHocTH [2; 3].

JlaHHBIH TOKYMEHT FOCYAapCTBEHHOTO CTPATErMUECKOro IJIAHUPOBAHUS 0003HAYMII HOBBIEC TOPHU3OHTHI
MTOJIMTUKO-TIPABOBOTO Pa3BUTHS, OTMETUB JOCTUTHYTHIE YCIIEXH, 0003HAYHB HOBbIE TIEPCIIEKTUBHBIC 3a/1a4H,
C aKIEHTOM Ha HOBYIO «YCJIIOBEKOIICHTPUYHYIO MapaJurMy», CEPBUCOOPHUCHTHPOBAHHYIO MOJIEIh BKYIIE C
BEPXOBEHCTBOM IIPaBa U MHHOBAIMOHHBIMUA TEXHOJIOTUSIMU MEHEKMEHTA.

B Ilocranuu ['maBel rocygapcTBa MOAYEPKUBACTCS, YTO HUA OJUH aCIEKT COMHAThHO-YKOHOMHYECKOTO
Pa3BUTHS HE MOXET OBITH YCIIEITHO pean30BaH 0e3 BEpXOBEHCTBA 3aKOHA U TAPAHTHPOBAHUS O€301MaCHOCTH
Hamux rpaxzaas [3].

MopnenupoBanre MexaHnu3Ma obecriedeHus: 0e30IMaCHOCTH Ha OCHOBE TIOCIETHUX TOCTIKEHUH HAYKA H
TEXHHUKH HYXIAeTCs B IIOCTOSHHOW armpoOaIiuil U COBEPIIIEHCTBOBAHUH, B TOM YHUCIIE B KOHTEKCTE KOMITapa-
TUBUCTUKU M CUCTEMOJIOTHU. KOMIUIEKCHBIN U CUCTEMHBIN MOAX0J — 3a10T 3P(PEKTUBHOCTH MHOTOKOMIIO-
HEHTHOH HAIIMOHAJIBLHOM IOJIUTHUKHU.

B stoii cBs3u, kak crpaBemmnBo 3ameTmir P.T. Hypraes, «pa3paboTky BOIpOCOB MOBBIMICHHS d(Pdek-
TUBHOCTHU IIPABOBOM IMOJIMTUKH HAIIIETO TOCYAApCTBA CIEAYET pacCMaTpUBaTh KaK COCTABHYIO YacTh IIHUPO-
KOMAacIITa0HOH Tpo0sieMbl (PYHKIIMOHATBHOU 3(()EKTUBHOCTU JEATCILHOCTH T'OCYIapCcTBa, B IICJIOM, IIO-
CKOJIBKY OCHOBHas 3a/iada MPOBOJANMOI B CTpaHE MPAaBOBOW MOJUTHKU CBOJUTCS K 0OECIEUEHUIO TapaHTH-
POBaHHBIX 3aKOHAMHM TIPaB ¥ CBOOOJ TpakIaH peciryOIrKu U BBICOKOA((DEKTHBHOM JesITenTbHOCTH Tocynap-
ctBay [4; 399].

[IpaBa, cBOOOBI U 3aKOHHBIE UHTEPECHI KEPTB MPECTYIICHHIA, CBI3aHHBIX C TOPTOBJIEH JTIOJABMH B CBE-
Te TJI00aJHHBIX BBI30BOB U YTPO3, HAXOJSATCS B 30HE IMOCTOSHHOTO BHUMAaHUS CyOBEKTOB MEXYHAPOIHON 1
HaIlMOHAJIILHOM MOJIMTUKH.

Ha 3acemanun HammonanmsHOro coBera oOmiectBeHHoro josepust 22.10. 2020 r. I'maBa rocymapcrsa
MTOTYEPKHYIL, YTO MPEACTOUT MPUHATH KOHKPETHBIE MEPHI 10 TIOBBITICHNIO 3 ()EKTUBHOCTH MPODUIAKTUKY H
BBISIBJICHHSI YTOJIOBHBIX MIPABOHAPYILICHUH, CBSI3aHHBIX C TOProBIIeH roapmu [5].

B Crparernyeckom minane pa3sutusi Pecriyonuku Kazaxcran mo 2025 r. 3akperuieHo, uro Kazaxcran
SIBIIIETCSl aKTUBHBIM CYOBEKTOM MEXYHAPOIHBIX OTHOIIEHWA W YY9aCTBYET B NMPUHSATHH PEIICHHUN, UMEIO-
[IAX BXHOE 3HAYECHHE JUII MUPOBOM MOMUTHKH [6; 3]. DTO Takke UMeET MPsIMOE OTHOIIEHHE K Mpobiiema-
THKE TOPTOBJIE JIOJLMHU, KOTOPOE, BBUIY MHOTOACIIEKTHOCTH U HEOOXOIUMOCTH PEarupoBaHUs CPEICTBAMU
CaMBIX Pa3JIMYHBIX OTPACIICH MOJIMTUKU U MIPaBa, OCBEIIACTCS B PA3IUUYHBIX OPHUIIMATLHBIX KOHIICIIUAX, I0-
CYJapCTBEHHBIX IPOrpaMMax.

Tak, B yKclie IPUOPUTETHBIX 3aa4 B KoHIeniuy BHelHed noauTuky PecnyOonuku Kasaxcran 3akpern-
JICHO y4YacTHe B YKPEIUICHHH MEXIyHApPOIHOT0 COTPYAHHUYESCTBA B 001acTH OOpHOBI ¢ HEJlerajibHOM MUTpa-
e U TOPTOBIICH JIIOAbMHU [7].

B MupoBoM Macmitabe 3HAYUTEIBHYIO JONIO B CTPYKTYPE NPECTYIMHOCTH, CBSI3aHHOW C TOPTOBJICH
JIIOIBMH, 3aHUMAIOT COOTBETCTBYIOIIHME NCSHISI B LESAX TPYAOBOU dKCIUTyaTaIlllu, TO, OE3yCIOBHO, Ba)KHA
POJIb TIOJUTHKH B chepe MpeynpekIcHUs HeJleTalbHON TPYI0BOH MUTPAIIHH.

Kakx ormeueno B KoHmenmuu murpanuoHHod moiauthku PecrmyOnmkum Kazaxcran Ha 2017-2021 rr.,
B YCJIOBHSIX OTCYTCTBHS «...CIMHON YHUBEPCAIBHOW MOJEIH PETYIMPOBAHUS MHUTPAIIMOHHBIX ITPOIIECCOB
B MHpE...», «...HCXOJI U3 YPOBHS COIHAIBEHO-DKOHOMHYECKOTO PA3BUTHSA U HAITMOHAILHBIX OCOOCHHOCTEH,
KaX1as cTpana GopMHUPYyeT COOCTBECHHYIO MUTPAIIMOHHYIO MOTUTUKY [8]. C yueToM 3TOro, HETPYAHO 3aMe-
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TUTh, YTO B JOKYMEHTE O00paliaeTcss BHUMaHUE Ha MPOOJIEMBI CHCTEMOJIOTHH M MOJICIIMPOBAHUS B YACTH T10-
rcKa Hanbollee ONTUMAIBHBIX (POPMYI U MOAXOIOB B MOJIUTHKE, KOTOPhIE OBLIH OBl MAKCHMABHO JIOTHYE-
CKH{ BBICTPOEHBI M IMEITH BBICOKYIO MPHUKIATHYIO0 3HAYNMOCTb.

JlaHHBIE BOIIPOCHI HACTOJILKO aKTyallbHbI, 4TO B [locnmanuu ['naBel rocynapctsa ot 1 centsiops 2021 r.
MTOTYEPKUBACTCS, YTO «OOJIBIIIOE BIMSHUE Ha HAIl PHIHOK TPY/Aa OKa3bIBAIOT W MUTPAIIMOHHEIE TPOIIECCHI.
Kazaxcran — BTopas crpana B CHI' mo xonmdecTBy NMpHHAMAaeMbIX TPYIOBBIX MHTpaHTOB. Hy>XHEI mpa-
BUJIBHBIC pPelieHUs TpobiieM B 3Toi cheper» [9], a manee UM cTaBUTCA 3a7a4a 1Mo pa3paboTKe HOBOM KOHIIETI-
MY MUTPAIIMOHHOMN TOJIUTHKH.

CyObektamu (popMUPOBaHUS TI100aTHHON TMOTUTHKH, OTIPEISIISIONTIMHI IPHOPUTETH 1 MTEPCTICKTUBHEIE
3a/1a9d B JaHHOU cdepe, MpekIe BCETo, BRICTynaoT MexayHapoaHas opranusanus Tpyaa OOH u Mexny-
HapoJHasi OpraHu3anus mo Murpanud. COOTBETCTBEHHO BBIMTOJHEHUE MEXKIYHAPOIHBIX CTAHAAPTOB B 00-
JIACTH TPYIOBBIX MIPaB YEJIOBEKA W MUTPAHTa — OJHO U3 KITFOUEBBIX 00s3aTENLCTB TOCYIapPCTB M UX HAIHO-
HaJIbHON MOMUTHUKH. [Ipr 3TOM ecTh mpsiMasi B3aMMOCBSI3b MUTPAIIIOHHON TTOUTHKHU M YTOJOBHOW MTOJIMTHKA
B cepe MPOTHBOACUCTBUS TOPTOBIIE JTIOABMHE, PE3YJIbTAThl KOTOPHIX KOHIICHTPUPOBAHHO BHIPAKCHHI B aHa-
nutudeckoM nokiane Komuccun nmo nmpasam denoseka mpu [Ipesunente PK.

[IpoGieMaTiKa TOPTOBIU JTIOABMH UMEET KOPPEILILINIO C 00ecleueHre TeHIePHOTO paBEHCTBA, HA YTO
TaK)Xe aKIICHTUPOBAaHO BHMMaHHE B MEXAyHapoaHbiXx craHaaptax OOH. ['eHnepHbIil aucOaliaHC sABISCTCS
0J1aroZIaTHOM MOYBOH JIJISl TOPT'OBJIU JKEHIIIMHAMU M JIETHMH C IISJIbI0 CEKCYaTbHOW IKCIUTyaTaluei.

CyOBbeKTOM HAaIIMOHATHHOM MOJUTHKH I J1aBa TocymapcTBa, KOTOPBIH, B COOTBETCTBUH ¢ 11.1. cT.1 KoH-
CTUTYIHOHHOTO 3akoHa PK 0T 26.12.1995 . Ne 2733 «O Ilpe3unenre Pecnybaukn Kazaxcrany, onpenenser
OCHOBHBIE HaNpaBJicHUs BHEIIHEeH u BHyTpeHHei monutuku [10], TTapmaMeHT cTpaHbl, KOTOPBIH, COTIIACHO
ct.1 Koncturynmonuoro 3akoHa PK «O ITapmamente PK», ocylecTBiseT 3aKoHOmATENbHYIO BiacTh [11],
[IpaBuTEILCTBO CTpaHbI, KOTOpOE, cortacHo 1. 9 c¢1.1 KoHcturynumonHnoro 3akoHa Pecryonmuku Kaszaxcran
or 18.12.1995 r. Ne 2688 «O IlpaButennsctBe Pecriybnuku Kazaxcrany», pazpabaTbiBacT OCHOBHBIC HaIpas-
JIEHUSI COIIMAIbHO-9KOHOMUYECKON IOIMUTHKHA TOCYAapCTBa, €ro 00OpPOHOCIIOCOOHOCTH, OE30IAaCHOCTH,
obecredenus 0OIIECTBEHHOTO MOPSAIKA U OpraHU3yeT UX ocymiecTsienue [12] u, KpoMe TOro, B COOTBETCT-
Buu ¢ 1.1 ¢1.5 3akona PK ot 29.04.2010 r. Ne 271-1V «O npodunakTuke npaBoHApyIICHUIT», pa3padaThiBa-
€T OCHOBHBIE HANpaBJICHHUS TOCYIapPCTBEHHON MOJUTUKH B 0071aCTH MPOGHIAKTHKH paBoHapyieHui [13].
B 10 xe Bpems, kak cienyer u3 1. 7 cr.1 3akona PK ot 6.01.2011 r. Ne 380—1V «O mpaBooxpaHHUTEIHHOK
ciryx0e», TOMUTHUKY 10 TPOTHBOACHCTBHIO MPECTYIMHOCTH ¥ HHBIM TIPABOHAPYIISHHSIM PEATH3YIOT IPaBOOX-
paHuTenbHbIe opraubl [14].

YuuTeIBass MHOTOACIEKTHBIN XapaKTep MPECTYIUICHUH, CBSI3aHHBIX C TOPTOBJIECH JFOJABMH, CIIEAYET OT-
METHUTh, YTO MOJUTHKA B 00JIACTH MPABOHAPYIICHUH UMEET B3aMOCBS3h C JPYTMMHU HAIIPABJICHUSMHU COIIH-
aJIbHOM TTOJIMTUKH.

B Konueniuu rewaepHoi u cemerinoi nonutuku Pecriy0svku Kazaxcran mo 2030 r. moguepkuBaeTcs,
YTO «TEHJIEPHBIE BOIPOCHI SBJISAIOTCS MPUOPUTETHHIMU HANPABICHHUSIMH TOCYJapCTBEHHOW TOJUTHKH BO
MHOTHX CTpaHaX. MexIyHapoJ HOE COOOIMIECTBO PErYIISIPHO OTCIEKHUBAET PEHTHHTH B 00JIACTH TE€HIIEPHOTO
paBeHctBay [15]. PecniyOnuka Ka3axcraH B paMKax BBIMOJHEHHS MEXKIYHAPOIHBIX 00s3aTENLCTB B cdepe
MIpaB YeJOBEKa PETYJISIPHO MPEACTABISAET HAI[MOHAIBHBIE TOKIIAIbl B paMKax YHUBEPCAIBLHOTO NIEpUOINIe-
ckoro 063opa ms OOH.

I'eHnepHas ¥ ceMeiHas TIOJIMTUKA U YrOJIOBHAS MOJUTHKA B Cepe MPOTUBOICHCTBUS TOPrOBIIC JIFO b~
MU UMEIOT YeTKHE (YyHKIIMOHAIBHBIC B3aUMOCBS3H 110 OXpaHe MpaB U CBOOO/I KEHIIUH U JIETSH, BBITIOIHSIS B
TOM YHCIIE SIPKO BEIPAXEHHYIO MPO(MUIAKTHYECKYIO POJb B CBETE MEXIyHAPOJIHBIX CTaHIApTOB. Tak, B
Konmenmuu reHjiepHoil u ceMelHOW TIONMUTHKU 0CO00 ClIeNIaH akIeHT Ha TOM, YTO «HAOJIOMAIOTCs Clyvan
TIOXHINECHUS ¥ HACWJIBCTBEHHOW BBIJAYH JICBYIIEK 3aMy’K, YTO B IPABOBOM U CBETCKOM T'OCYJIaPCTBE SIBIISCT-
s IPECTYIUICHUEM, a He BO3POXKICHHEM HAIIMOHAIBHBIX 00bIYaeB U Tpaaunuii» [16]. B konTekcTe obrery-
MaHUTAPHBIX [IEHHOCTEW M MEXIYHAPOIHBIX CTaHAAPTOB B chepe MpaB YerIoBeKa MOJAOOHOTO poaa (akThl
CBHJICTEIBCTBYIOT O HEOOXOAMMOCTH NabHEHITICH MOAEPHU3AINH OOIECTBEHHOTO CO3HAHWSI, UTO SIBISICTCS
MPEIMETOB HAIMOHAIBHOHN KYJIbTYPHOH IMOJUTHKH.

3akoHomepHo B KoHmemnuu KynbTypHOU nomuTtuku PecrryOnvku KazaxcraH oTMedeHo, 4TO «BasKHEH-
MM YCJIOBHEM (OPMHUPOBAHHUS HOBOM MOJICIN KYJIbTYPHOU IMOJUTHKHU SIBJISICTCS €IMHEHUE WHTEPECOB 00-
IIECTBA M TOCYJapCTBa B KOHTEKCTE MOJICPHHU3AIIMH TPeX 0a30BbIX cep — IKOHOMHUKH, MTOJIMTHKU U CO3HA-
Husi» [17]. B cBeTe COBpEeMEHHBIX TPEHIOB PACTIPOCTPAHEHUS HCOTIOTHH MOCTHH/YCTPHAILHOTO 00IIecTBa
Ba)KEH pa3yMHBIM OajlaHC MEXIy COXPaHCHHEM HAIMOHAJIbHOI'O KYJbTYPHOI'O M 3aMMCTBOBAHHEM TO3UTHB-
HOTO OIIbITA, & TAKKE YKPEIUICHUIO HMMYHUTETA K HETaTUBHBIM 3apy0eHBIM «LIEHHOCTAM». [10CKOJIbKY 110-

Cepus «[lMpaBox». Ne 4(104)/2021 91



A.B. bekmarambeTtoB

CJIeIHEE U3 HA3BAaHHOIO BBIIIC HAMPSAMYIO BIMUSICT HA KPUMUHAIU3AIUIO COBHAHNS U BUKTUMU3AIUIO HACEIe-
HUS, 2 3HAYUT, MTOBBIIIAET PUCKH CTaTh JKEPTBAMH TOPTOBIIH JIOABMH U CEKC-HHIYCTPHH, PEKPYTHPOBATHCS B
JIECTPYKTHBHBIE OPTaHU3AIHH.

B KommiekcHOM miaHe Mo peanu3aluy TOCYAapcTBEHHOM MONMTHKH B penuruo3noit chepe PK na
2021-2023 rr. cipaBeAIuBO YKa3aHO, YTO «COBPEMEHHBIH MHP, B CHIY O0BEKTUBHBIX M CYOBEKTUBHBIX (haK-
TOPOB, IEPEKUBACT ITOXAJIHHBIE H3MEHEHUS U TpaHC(hHOpMaIii Kak B MUPOBO33PEHUIECKOM, TaK U COIHAIb-
HO-?KOHOMHYECKOM acleKTax. OTH 00CTOATENBCTBA, B IEJIOM, BEAYT K pa3MbIBAHUIO YCTOSBIIMXCS MPHOPH-
TETOB W LIEHHOCTEH, a TakKe HOBBIM Yrpo3aM MHPOBOTO MacliTada, B TOM YHUCIE B PEIUTHO3HOM cdepex
[18]. IIpu 5TOM BO3pacTaeT poib HHOOPMAIMOHHBIX TEXHOJIOTHH, a TaKKe IU(PPOBOTO HEPaBEHCTBA. B a0
CBSI3M aKTyaJIbHBIM TIpeAcTaBisieTcs, uro B Konmemnmuu kubepode3omacHoctr «Kubepmut Kazaxcrana» 00-
paiaeTcsi BHUMaHHe Ha HEOOXOIUMOCTh «Ha BHEIIHETIONIUTHYECKOM U BHEIIHEAKOHOMUYECKOM YPOBHE I10-
CJIeIOBAaTEIHHO MPOJBHUTaTh HAIMOHANBHBIE HHTEpech PecryOnmku Ka3zaxcraH, HampaBieHHBIE Ha MIPEO0-
neHne «Iru(poBOTO» pa3pbiBa MEXITy YYaCTHHKAMH MEXIYHApOTHOTO cooOIiecTBa B WH(GOPMAITMOHHON
cdepe» [19]. 'mobanbHBIE MEpHI O MPEONOICHUIO IIH(POBOrO HEPABEHCTBA UMEIOT BHICOKHUI MPEIyIpeIn-
TeabHBIA moTeHnuald. [lockonbky 0e3 3TuX Mep, Kak oTMe4YeHO B KOHIEnmu NpaBOBOW TOJUTHKH JI0
2030 r., «B YCIOBHSIX CTPEMHUTEIHHOTO PAa3BUTHS HHHOBAITMOHHBIX ITU(POBBIX TEXHOJIOTHI IIPaBOHAPYIIIHATE-
JIM UCTIOJNIb3YIOT HOBBIE CIIOCOOBI COBEPILICHHS YTOJIOBHBIX MTPABOHAPYIICHUH, 8 TaKXKe CO3Aal0TCs JOMOTHH-
TeNnbHbIe KpuMHHANBHBIE yTpo3bl» [20]. K TakoBeIM 000CcHOBaHHO ciieayeT oTHecTH Japkuet. Tak, mo MHe-
auro A.I'. Anekcanaposa, A.A. CadponoBa, 61aromapst BO3MOXHOCTH pad0TaTh HHKOTHUTO B JlapkHETe MO-
TYT COBEpIIATHCS TAKUE JCSHUS, KaK MPOoAaka HAPKOTUIECKUX CPENICTB U IMICUXOTPOIHBIX BEIIECTB, OPYKHUS
1 OOENPHUITAcOB, TOPTOBIS (AIBIIMBEIMUA JOKYMEHTaMHU, TOPTOBJISl JIIOJABMHU, TPEIOCTABICHUE YCIYT HaéM-
HBIX YOWHII, IPEIOCTABJICHHE 3a ONPEICAEHHYIO IIaTy MOJIb30BaTeIbCKUX JaHHbIX [21; 158].

CyOBeKTOM (hOpMHPOBAHUS U PEATN3AIMH II00ATHHON YTOJOBHON MOJUTHKY BRICTyHaeT OpraHu3amus
OObenuHeHHbIX Hanuii, a HaMOHAIBHOW MONMMTUKM — [J1aBa roCyaapcTBa, BBICIINK NPEICTABUTEIbHBIN
oprad, [IpaButensctBo, Komuccus no npasam udenoBeka npu [Ipesunenrte, mpaBoOXpaHUTENbHbIE OpPraHbl,
HEMPaBUTEIHCTBEHHBIH CEKTOP, KOTOPHIE B COBOKYITHOCTH JOJDKHEI TPEACTABIATh €IUHBINA CIIOKHBIA U OT-
JIa)KeHHBIM MEXaHN3M, OTBEYAIOIINHA MPUHIUIIAM CUCTEMHOCTH, KOMIUIEKCHOCTH.

CrnenyeT 3aMETHTh, YTO UMEET MECTO MU(PEPEHIUPOBAHHBINA MOAX0J] KaK IO YPOBHIM CYOBEKTOM
(hopMHpOBaHHUS, TaK H 110 YPOBHAM peanu3aiui. Tak, cornmacHo 1. 1 cT. 4 3akoHa Pecy6nmmku Kazaxcran ot
13 wmtonst 1999 roma Ne 416 «O mpoTHBOACHUCTBUU TEPPOPU3MY», UIMEHHO | T1aBa rocymapcTBa OImpeeser
OCHOBHBIC HAIPABJICHUS TOCYIAPCTBEHHOM MOJUTUKHU B cepe NPOTHBOACIHCTBIS Teppopusmy [22], To ecTb
CyOBbeKTOM (OPMHUPOBAHUS AHTUTEPPOPUCTHIECKON MMOIUTHKY SIBIIIETCS BBICIIEE JIOJDKHOCTHOE JIUIO CTpa-
HBI.

locymapcTBeHHYIO MOJMUTHKY B cdepe 000poTa HAPKOTUUECKUX CPENICTB, TICHXOTPOIHBIX BEIIECTB,
MPEKYpCOPOB U IMPOTHBOJEHCTBHE MX HE3aKOHHOMY OOOPOTY M 3JI0yNOTpeOJICHUI0 UMHU (aHTHHAPKOTHYE-
CKYIO IIOJIUTHKY ), B cooTBeTCTBUH cO cT.5 3akoHa PK ot 10.07.1998 r. N 279 «O HapKOTHYECKHX CpPEICTBAX,
TICUXOTPOIHBIX BEMIECTBAX, UX aHAJIOTaX M MPEeKypcopax W Mepax MPOTHBOJEHCTBHS UX HE3aKOHHOMY 000-
pOTY 1 310ynoTpedsieHno uMu», hopmupyet [IpaButenbcTBO cTpaHsl [23].

B 1. 4-2 cr. 20 3akona PK «O npoTtrnBoieicTBIN KOPPYILIMNY 3aKPEIUIEHO, YTO (YOPMUPOBAHKE U KO-
OpAVHAILIMIO AaHTHKOPPYIIIMOHHOHN MTOJIMTUKY BXOJUT B KOMIETCHIIMN YIOJTHOMOUYEHHOTO OpPTaHa I10 MPOTH-
BOJICHCTBHIO KOPPYIINH, TO ecTh ArenrctBa PK no npoTtuBoaeiicTBuio koppymuuu [24].

Takum 00pa3oM, KOMIIAPaTUBHBIN M CUCTEMHO-CTPYKTYPHBIH aHAIIM3 MOKa3bIBAET, YTO MpoOiieMaTHKa
TOPTOBIIH JIFOIEMU KaK COIMAIBHO-TIPABOBOE SBIIEHHE HAaXOAWUT CBOE OTPAKEHUE B CAMBIX Pa3IMYHBIX Ha-
MPABJICHUAX TOJUTHKH (T100aJIbHOM, BHEIIHEH, BHYTPEHHEH, MUTPAIMOHHOM, TeHIEPHOH, CEMEHHOM, KYyJlb-
TYpPHOM, B PETUTHO3HOM cepe, TPaBOBOM, KOHCTUTYIIMOHHOMN, YTOJIOBHOM).

B To ke BpeMs cieayeT akleHTHpOBaTh BHUMaHHE Ha IpolOelne B O0Ied cucTeMe NMPaBOBOU, B TOM
YHCIIe W YTOJIOBHOW MOJHUTUKA — OTCYTCTBUH «aHTUTPA(PUKOBONY MOJUTHKH — TOJUTHKH ITPOTUBOICHCT-
BUSI IPECTYITHOCTH, CBSI3aHHOU ¢ TOProBiel JitopMu. TepMuH «aHTUTpa(QUKOBas» MOJUTHKA UCTIONB3YeTCs,
B YAaCTHOCTH, TAaKUM HCCliefoBaTeneM, kak Szczerba, Christopher B auccepranuu «The Effects of Develop-
ment on Policies in the Prevention of International Human Trafficking» [25].

B oTHOmEHNN TakuX TI100aTBHBIX BBI30BOB W KPUMHHAIBHEIX YIPO3, KaK KOPPYIIIHS, HAPKOTHUKH, TEp-
POpPHU3M BBIJENIEHBl COOTBETCTBEHHO AaHTHKOPPYMNIIMOHHAS, aHTHTEPPOPUCTHUECKAs, (AHTHHAPKOTUYECKAs)
MTOJINTHUKA.

3amertumM, uro Kommuccueit o mpasam denoBeka npu [Ipesnaente PK cipaBeanmBo oTmedaercs, 4To «B
LEJSIX OMpeeNieH!s] YeTKUX KOMIETSHINH M MOJIHOMOYHM 3aMHTEPECOBAHHBIX T'OCY/IaPCTBEHHBIX OPTaHOB
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MonuTnka NpoTUBOAENCTBUA NPECTYNNEHNAM. ..

0 BompocaMm OOpBOBI ¢ TOPTOBJICH JIFOIEMU, MOBBIIICHHS 3¢ dekTnBHOCTU B3aumoeiicTeus ¢ HIIO u kpu-
3WCHBIMH IIEHTPaMU B chepe MPOTHBOACHCTBHS TOPTOBIIE JFOAbMU HACTOSTENFHO PEKOMEHAyeTCs pa3pado-
TaTh W TNPUHATH OTAENbHBIA 3akoH PecrmyOmmku Kazaxcran «O TpOTHBOAEHCTBHHM TOPTOBIE ITFOJIEMI)
[26; 75].

Hcxons u3 paHee MpeacTaBIEHHOTO CUCTEMHO-CTPYKTYPHOTO aHAIHM3a, HETPYIHO CAENaTh BBIBOJ, YTO
3TOT HOPMATHUBHO-TIPABOBOM aKT TaKKe JOJDKEH yKa3aTh CyOBEKT (JOPMHUPOBAHUS OTAEIHHOTO HAIPABICHHS
rOCYJapCTBEHHONW MOJUTUKH — TMOJUTUKU TPOTUBOACHCTBUS MPECTYMHOCTH, CBSI3aHHOM C TOProBiei
JIIOIbMH.

Saxnouenue

Hcxonsa u3 aHann3a TOKYMEHTOB I'OCYIapCTBEHHOI'O CTPAaTETHYECKOrO IUIAHUPOBAHUS, MOXKHO MPUHTH
K CJIEAYIOIINM BBIBOJIAM U TIPEAJTIOKEHUSIM:

1. B Hacrosnii MOMEHT, HECMOTPS Ha TO, YTO B PAa3JIMYHBIX T'OCYAAPCTBEHHBIX NIPOrpaMMax, KOHIIETI-
LUSIX 3aTParuBarOTCs T€ WM MHbIE aclEKThl IPOTUBOACHCTBHS WK MPOGMIAKTUKY NPECTYIUICHUH, CBSA3aH-
HBIX C TOPrOBJICH JIIOABMH, IIETIOCTHON CHCTEMBI IOJIUTHUKU MPOTUBOJCHCTBUS B JaHHOU cepe Kak MoJCHC-
TeMbl (HampaBlICHUs) aHTUKPUMUHAIBHON (YTOJIOBHOM) MOJIMTUKH TIOKA €I1e HE CYIIIECTBYET.

2. B pamMKax mOCTyHaTeiIbHOTO Pa3BUTHUS AEATEIBHOCTH 0 IPOTUBOACHCTBUIO IPECTYITHOCTH BHOCUTCS
npeiokeHne chOpMHUPOBATh TOCYIAPCTBEHHYIO TMOJMTHKY B cepe MPOTUBOACHCTBUS TOPTOBIE JIIOJbMH,
KOTOpasi MPEJCTaBiIsieT cOO0H CIOXKHYI0 MHOTOKOMIIOHEHTHYIO CHUCTEMY, UMEIOIIYI0 KOHLENTYalbHBIE OC-
HOBBI (MEXAUCLUIIMHAPHBIE, MEKOTPACICBbIe M MEKBEIOMCTBEHHbIE CHCTEMHBIE B3aMMOCBSI3M), HAXOMs-
LIYIOCS B IIOCTOSIHHOM Pa3BUTHH U COBEPLICHCTBOBAHMH B KOHTEKCTE COBPEMEHHBIX INI00AIBHBIX BHI30BOB U
MIPOLIECCOB.

3. BBuay Clo’KHOCTH caMOi IPUPOBI TOCYAAPCTBEHHON MOJIUTUKHU B IIPOLECCe MOJAECTUPOBAHUS MIPE.I-
naraercs pa3paboTaTb MEXaHU3M TapMOHUYHOTO COYETaHHs MPABOTBOPUYECKOH, MPABONPUMEHUTEIBHON U
MPaBO3AIIUTHON MOJIUTHKH, a C IPYrOi CTOPOHBI — OOECIIEYHUThH COTJIACOBAHHOE M TAPMOHUYHOE B3aUMO-
JeiCTBUE KOMIIOHEHTOB YTOJIOBHOW TOJNMTHKH MEXAy COOOH, a Takke ¢ JpyrdMMH HampaBleHHSIMH
TOCY/IapCTBEHHOH (BHENIHEW, MUTPAIMOHHOW, B cepe PEeNurur) W CONHMaabHOW (TeHIIEPHOM, CeMeWHOMH,
KYJbTYPHOI1) MOJUTHKH.

4. lnst co3naHusi IPaBOBOM OCHOBBI, B MEPBYIO OYepeb, MpeAiaraetcs pa3padoTarb 0a30BBIH 3aKOH
«O TpOTUBOAEHCTBUM MIPECTYIHOCTH, CBSI3AaHHOW C TOPTOBIJIEH JIIOABMI.
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MemJiekeTTIK casicaT KyHeciHIeri aiam cayaacbiHa
0allJIAaHBICTHI KbIJIMBICTAPFA KAPCHI iC-KUMBLI CasicaThI

Makana Kasipri KYKbIK TEOPHACHI MEH KBUIMBICTBIK CasiCaTTaHy CalachlHIarbl «ajaM cayJdachiMeH
0alimaHBICTBI KBUIMBICKA KapChl casicaT) jkaHa (EHOMEHIHIH ©3¢KTi Macenenepine apHajiran. CoHmal-ak
MOHAPATBIK  TOCIITe HETI3NENTeH MEMJICKETTIK  CTpPaTerdsulblK — JKOCHapiiay — CalachlHIAFbl  JKaHa
napajurManap/isl eCKepe OTHIPHII, XalbIKapaiblK (kahaHIIbIK) KOHE YITTHIK MEMIICKETTIK-KYKBIKTBIK, CasicaT
JKYHECIHIe ©3 OpHBIH allaThlH, TCHIECTIPUITeH WHTErPaTUBTI MOJENb KYPY KKETTUIr Typaibl Mocele
KapacTBIPbUTFaH. ABTOP COH/IAi-aK KBUIMBICTBIK CasCATTHIH OAFBITBIH MOJEIb/EY MPOLECIHIEe MEMIIEKETTIK
(CBIPTKBI, KOIIIi-KOH, IKOHOMHUKAIIBIK, T€HIEPIIIK, JKAIIBI KYKBIKTHIK) CasCATTBIH 0acka KOMIIOHEHTTEePiMeH
OKIIIayJiay, apaKaThIHAC KOHE XKYieli o3apa OaifaHbIc MOceeepine epeKiie Ha3ap ayaapy KaKeT eKEHIIr
XKeHiH/e Ka3raH. JKyMbIcTa ChIOaiinac sKeMKOPIIBIK, €CIpTKi, TEPPOPU3M CHAKTHI )KahaHIbIK ChIH-TETeYPiHACD
MEH KBUIMBICTBIK KaTepJiepre KaThICThl KYKBIKTBIK, OHBIH iIIiHIE KBUIMBICTBIK CasiCATTBIH JKaJIbl JKyieciHae
THICiHIIIE ChIbaiiac KEeMKOPJIBIKKA KapChl, TEPPOPU3MIe Kapchl (ecipTKire Kapchl) casicaT aTall OTiJITCH.
CoHbIMeH Kartap, «TpaduKKe KapchDy casicaT — aJlaM cayJachiMeH OallIaHbICTBI KBUIMBICKA KapChI Casicar,
Oyi1, omeTTe, OFaH Kapchl KYPECTiH THIMIUTIriHe Tepic oacep ereni. OckiraH OailIaHBICTBl KBUIMBICTBIH OCBI
TYpiHE Kapchl iC-KUMBUI CallaChIH/IA KEeKe HOPMATHBTIK-KYKBIKTHIK aKTiHI KaObLUIIay KaXKETTUIIr Heri3aene .

Kinm ce30ep: KbUIMBICKA KapcChl iC-KHMBDI, aJaMabl KaHAy, aJaM cayJachl, KBUIMBICTHIK cCasicar,
CTpATETHsIIBIK MEMIIEKETTIK XKOCTapiay, TpaduKke KapChl cascar.
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MonuTnka NpoTUBOAENCTBUA NPECTYNNEHNAM. ..

A.B. Bekmagambetov
Anti-human-trafficking policy in the system of public policy

The article is devoted to the problematics of the new phenomenon of “the policy of combating crime associ-
ated with human trafficking”, which is relevant in modern theory of law and criminal political science. The
article discusses the need to create a balanced integrative model that will occupy its niche in the system of in-
ternational (global) and national state—legal policy, taking into account new paradigms in the field of state
strategic planning, based on an interdisciplinary approach. In the process of modeling the direction in crimi-
nal policy, it is necessary to place special emphasis on the issues of localization, correlation and systemic re-
lationships with other components of state (external, migration, economic, gender, general legal) policy. The
author of the article notes that in the general legal system, including criminal policy in relation to such global
challenges and criminal threats as corruption, drug addiction, terrorism, anti-corruption, anti-terrorist, (anti-
drug) policies are singled out. Along with this, there is no so-called “anti-trafficking” policy — a policy of
combating crime related to human trafficking, which in general negatively affects the effectiveness of the
fight against it. In this regard, the necessity of adopting a separate regulatory legal act in the field of combat-
ing this type of crime is substantiated.

Keywords: crime prevention, human exploitation, human trafficking, criminal policy, strategic state planning,
anti-trafficking policy.
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Problematic aspects of improving property measures of criminal procedural
restraint under the legislation of the Republic of Kazakhstan

The article analyzes the points of view of various scientists, as well as legislation regulating the legal status of
the application of property-related preventive measures. The purpose of the research work is to study the ef-
fective application of these preventive measures and the problematic aspects arising from their use. The
methodological basis of the study is the modern doctrine of the measures of procedural restraint in criminal
proceedings. General scientific methods such as comparative legal, logical, systematic methods have been
applied in the work. The novelty of the article lies in the fact that for the first time it is proposed to introduce
another measure of restraint — a property surety, as an alternative to another measure of restraint currently
used in criminal proceedings — bail. In this regard, the problematic aspects of criminal procedural measures
of restraint of a property nature existing in national legislation were examined, the application of these
measures of restraint and ways to improve them were analyzed. Particularly, the specification of the condi-
tions and grounds for the application of property preventive measures, the introduction of a specialized state
deposit financial institution for the reception of valuables deposited to ensure the fulfillment of obligations,
claims and monetary guarantees, as well as collateral amounts. The authors proposed to set deadlines for the
deposit of the collateral amount and the necessary documents to ensure a property surety from the moment of
the decision on the chosen measure of restraint in the form of a pledge or property surety. It was concluded
that introducing a new measure of criminal procedural restraint — property surety, as the most effective in
modern times is necessary.

Keywords: property of a measure of restraint, property guarantee, pledge, responsibility, humanity, terms of
use, accused, severity of the crime, factual background.

Introduction

The modern period is characterized by vigorous activity of many countries to improve their criminal
laws.

In this regard, we study the experience of foreign countries carried out various reforms in the criminal
law field, update of the Concept of Legal Policy.

According to the lawyer V. Tumanov, the study of international law “opens up new horizons of attor-
ney, allows to learn more about his country's right, because the specific features of this law is clearly iden-
tified in comparison with other systems. A comparison can equip the lawyer with ideas and arguments that
can not be obtained even with very good knowledge of only its own right” [1; 38].

The present time is characterized by the modernization of public administration and sensible public
policy. Fundamental changes have taken place in the political, economic, and ideological spheres of life
demanded that, in turn, understanding the problems of compliance of national legislation, in particular
criminal procedure, recognized international standards. International legal instruments reflect the idea of a
more developed democratic principle in all areas, noting that human rights and freedoms — these are uni-
versal legal values, which are characterized by the establishment of common international legal standards
for the protection of individual rights. S.K. Zhursimbaev considers that level of human rights is a key indi-
cator of democratic and civilized society, so the independence of Kazakhstan with much more active im-
plementation of the basic provisions of the Declaration and recognized legal standards for the protection of
human rights in national law [2; 17].
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Experimental

The methodological basis of the study is the modern doctrine of the interaction of economics and the
environment, constitutional provisions in the field of nature management and environmental protection.

In the work, general scientific methods were used: comparative legal, logical, systematic and historical
methods.

For formulating the theoretical principles, the works of domestic and foreign leading legal scholars in
the field of the general theory of law, environmental science, and administrative law were examined. In addi-
tion, the works of ecologists, economists, representatives of other branches of knowledge, who studied envi-
ronmental problems were also analyzed.

When conducting the study, the authors were guided by the provisions of the Constitution of the Repub-
lic of Kazakhstan, the current environmental legislation, legislation on tourism, reviews, generalizations, and
statistical reporting documents on recreational nature management were also applied.

Results

Defending the idea of deepening democratic principles in the criminal process, it seems appropriate to
consider the rights, freedoms and interests of not only the victim of a crime subject, but also the perpetrator
of the crime.

Common in the criminal process is the fact that such a preventive measure, as the arrest is the most ef-
fective and carries a greater extent of the problem of criminal proceedings. According to a survey of practi-
tioners, a measure of restraint in the form of arrest use is 100 % of the respondents on parole and good con-
duct — 84 % of investigators, 66 % of the judges, 54 % of prosecutors.

The effective use of other preventive measures, specifically property, ensures the proper conduct for the
accused (suspect) such as arrest or house arrest. All of this is characterized by economic stability
and progressive physical facilities of the population, compared to previous decades define a particu-
lar interest in the property rights and material benefits. Interest of the participants involved in the sphere of
criminal proceedings, in particular the accused (suspect) is to maintain its ownership interest through appro-
priate conduct and appearances on the challenges to the authority conducting the criminal process.

For equal basis with the pledge, we offer another measure of restraint in the form of guarantees
of property, which is also a measure of a material nature. The essence of the guarantee of property is to in-
corporate only the third part of any property to ensure the proper conduct of the accused and his appearance
on the challenges in the criminal proceedings.

In connection with this, we identified the characteristics of mortgage and property guarantees:

1. Preventive measures are more humane character of the accused (suspect), as compared with the ar-
rest that commonly used in security measure.

2. Main idea of compliance and achieving the objectives stated in Article 139 Code of Criminal Proce-
dure [3], the application of preventive measures is a property interest in the estate as depositors, guarantors,
and the accused (suspect).

3. They have influence and moral-psychological elements. The element of morality is manifested in the
trust mortgagor, guarantor accused (suspect) that it does not violate these obligations owed by the criminal
proceedings, as well as to justify the confidence of the accused (suspect) before the mortgagor, the guarantor,
that is, people who believe in Him. Compliance with this obligation, the accused (suspect) can be regarded as
a fact of awareness of the offense of the criminal acts arising out of his remorse and the cessation of further
criminal activity. The element of psychology is the loss of property mortgagor, guarantor of the collateral or
the guarantee of property in case of evasion of the accused (suspect) data from its obligations. However, any
chance of property loss can be minimized due to the awareness of the accused (suspect) that this preventive
measure a material nature will replace him on a more rigorous on the arrest.

4. It should be noted that in our criminal procedure law, all measures of restraint grounds and condi-
tions are common, whereas in the Anglo-Saxon system of criminal procedure law for the election of preven-
tive measures in the form of surety bond or property, there are certain characteristic to them, the reasons and
conditions. Thus, the application of these preventive measures is possible in such cases when a person de-
tained by police is suspected of less serious crimes or solved the problem of abandonment of his pre-trial
detention, or released from custody. Nevertheless, the main focus in the application of these preventive
measures to the accused (suspect) is the probability of hiding the accused (suspect) from justice. That is, the
probability of guilt of the accused (suspect) directly related to the settlement or cancellation of bond, or sure-
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ty has no property. Also, considering the facts such as hiding from justice, impeding the criminal investiga-
tion, putting pressure on witnesses, there is a specific reason to prohibit the application of these institute pre-
ventive measures. Anglo-Saxon system of law enforcers put forward a number of other conditions that pro-
hibit their use: if one has applied previously and, therefore, had no positive impact on the accused (suspect)
in the presence of previous convictions of the accused (suspect), especially for murder or rape, when the ar-
rest is necessary to protect the accused (suspect). The laws of foreign countries are not described in detail
that the provisions under which the arrest is a defense for the accused in this connection will allow to assume
more of these options: it might be taken into account the mental state of health of the accused (suspect),
which can lead to suicide or by any other unfortunate consequences; or obvious fact, which resulted in the
observed effects on the accused (suspect) any person from criminal gangs or involved in criminal act com-
mitted by individuals, the consequences of which can be a tragic outcome. Therefore, we see it appropriate
that the nomination of certain reasons and circumstances do not assimilate the ambiguity of any provision.

5. In the Criminal Code of the Republic of Kazakhstan there is only one limitation on the mortgage —
it is his non-use against persons accused of committing serious crimes. This discrepancy in the time is indi-
cated in T.A. Khanov’s thesis “Legal and organizational matters of property security measures in criminal
proceedings of the Republic of Kazakhstan” [4; 23].

6. It must be noted that this restriction applies only to such preventive measures as collateral. This sug-
gests that other preventive measures can be applied to persons who committed crimes of any severity.
The hierarchy of preventive measures prior to arrest bail is defined as the measure of punishment milder than
the arrest, but compared with other preventive measures, it is estimated more severe. Therefore, his provision
is controversial.

7. In our opinion, this gap in the national criminal procedure law is subject to adjustment in terms of
differentiation of preventive measures. Accordingly, it suggests a comparative analysis of Criminal Proce-
dure Codes of the Republic of Kazakhstan and the Russian Federation [5; 63], which showed the restriction
to a security measure due to the fact that the commission of serious crime was not observed in the application
of any measure of restraint, and even more collateral.

8. It is possible to specify conditions for the use of property of preventive measures. We consider it
necessary to note that the mortgage and property security are useful in cases of crimes against property,
crimes in sphere of economic activity, crimes against the interests of service in commercial and other organi-
zations, i. e. those, that result was caused by property, not physical damage, and the identity of the accused
has no criminal stable orientation. It is assumed that option — the use of proprietary security measures to
those first-time offenders, and to have committed crimes of negligence. Thus, L.l. Danishina offers to limit
the application of preventive punishment in the form of arrest for crimes committed by negligence [6; 12].

9. In order to modernize the institute of preventive measures and bring it into conformity with
the Constitution of RK adopted the Law of the Republic of Kazakhstan “On making amendments” and some
legislative acts of the Republic of Kazakhstan on the use of preventive measures in the form of arrest, house
arrest.

It should be recognized debatable question of the subject property measures of restraint which in part
we have taken the example of collateral. Today, in the Article 148 Criminal Procedure Code of the RK col-
lateral is marked, which consists in money and with the permission of the prosecutor may be taken as other
assets and real estate.

Discussion

In the legal literature on the subject of the pledge there is a different opinion. Thus, a pledge is defined
as monetary value (not withdrawn from civil law property), buildings and other real estate, foreign currency
for foreign citizens [7; 47], the author expands the CPC pledge: these are not only money, securities, but also
things and mortgages. This significantly expand the use of bail as a preventive measure. Also, the pledge
includes money, jewelry and other things [8; 69—74]. T.A. Khanov emphasizes the need to specify and allo-
cate pledge as collateral than money and securities [4; 25].

A clear specification of the collateral and the corresponding proposal to the restoration of the old Rus-
sian institution of property bail, will avoid the difficulties in making, storing and returning the sub-
ject property of preventive measures, thus developing a more acceptable mechanism of collateral and proper-
ty guarantees which, in our opinion, strengthen their application.

In this connection, we propose the creation of a specialized agency in Kazakhstan similar to the Cashier
deposits and guarantees that exists in France. Cashier deposits and guarantees — special state depository in-
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stitution that holds cash and other valuables made to ensure the fulfillment of obligations, claims and cash
collateral, collateral amounts [9; 207]. It also produces a distribution for a reimbursement. The advantage of
the functions of the institution lies in the question of acceptance of collateral and the amount of property to
address the subject of the guarantee at the legal level, meaning that the paperwork subject property guaran-
tees will facilitate the work of law enforcement officers for the production of a criminal case, and at the same
time, the adoption agencies investigating this amount prevent the abuse of office, forgery.

The list of circumstances set forth in Art. 141 of the Criminal Procedure Code of the Republic of Ka-
zakhstan (taking into account our recommendations). For example, the fact that the accused has a family and
dependent children or other family members who have committed a crime by negligence also reduces the
likelihood of his evasion from the investigation and trial, which is a positive sign regarding the use of proper-
ty restraint measures in these cases.

Considering the question of depositing a property amount to the state deposit by the accused (suspect)
himself, the pledger or the guarantor, we would like to note that it is possible to trace some inaccuracies in
the application of the bail, if it is paid by the accused (suspect) himself. First, the posting of a bail requires
that the person should be at large or have a representative at the disposal of this bail amount. To do this, it is
necessary to draw up a power of attorney to transfer certain rights to that person, in the absence of such a
document, the accused is deprived of the opportunity to pay a certain amount. This option is possible in civil
proceedings, but bail in criminal and civil proceedings are completely different types of obligations, as we
have already indicated above. In the case of civil proceedings, the debtor can either independently pay the
security deposit, or pay with the help of third parties (Article 305 of the Civil Code of the Republic of Ka-
zakhstan). This method seems to us problematic when applied in criminal proceedings.

Secondly, due to the ambiguity of the wording, in the practice of preliminary investigation, there are
various approaches in the procedure for accepting bail: 1) the security amount is accepted by the investigator
himself and then transferred to the court's deposit; 2) the investigator accepts from the pledger a bank docu-
ment on the acceptance of the pledge on the court's deposit. At the same time, there is a violation of the
wording of the law, which says about the transfer of the bail amount directly by the suspect himself, the ac-
cused person, and, as we meet in practice, it is accepted by the investigator.

Vague regulation of the procedure for the application of a pledge leads to such procedural violations as
an untimely delivery of a pledge to the court's deposit, storage of pledged amounts in service offices, etc.
Thus, out of the number of respondents interviewed, 77 % believe that the deposit of the amount on the court
deposit is carried out through the bank, 8 % — through the tax committee, 15 % — noted otherwise, thereby,
showing the lack of understanding about the court deposit, one respondent noted that the payment is made
through the court administrator. In this regard, we consider it expedient to propose the creation of
a specialized institution in Kazakhstan, similar to the Cashier of Deposits and guarantees, existing in France.
Cashier of deposits and guarantees is a special state depository institution. This institution stores monetary
and other valuables contributed to ensure the fulfillment of obligations, claims, and financial guarantees, col-
lateral.

Conclusions

We suggest to consider the validity period of these property restraint measures, about which nothing is
stipulated in the legislation, in particular, about the validity of the pledge. However, as a general rule, non-
custodial measures of restraint apply to the accused throughout the entire duration of the investigation and
trial, unless they are changed or cancelled. In relation to the suspect, the period of validity of the bail as a
preventive measure should not exceed, according to Article 136 of the CCP, 72 hours. After the specified
time if the suspect has not been charged, the measure of restraint must be cancelled. After the issuance, in the
manner prescribed by law, of a decision on bringing a person as an accused, a new figure appears in the
criminal process — the accused, and the preventive measure chosen in relation to the suspect becomes a pre-
ventive measure unless a decision is made to cancel or change.

It is also possible to set time limits for the payment of a pledge amount and the necessary documents for
securing a property guarantee from the moment the decision is made on the chosen measure of restraint in
the form of a pledge or property surety. For example, according to the Law of Peter | “On the Form of the
Court” of November 5, 1723, the following procedure was applied: “If the defendant did not have so much
movable and immovable property to provide for the amount of the claim, then bail on it was collected within
a week...”. Thus, we see that the legislation established a weekly deadline for the submission of the amount.
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Concurrently, the time intervals during which the pledger should provide the required amount and the
surety required list of documents should be different. It seems appropriate to take into account the fact that
when requesting confirmation of documents, for example, on the right of ownership, a certain time is also
required according to the period established in civil proceedings. So, in case of failure to provide a pledge
amount or the necessary documents confirming the right of ownership, for reasons depending on the pledgers
or guarantors themselves, the investigation bodies need to decide on the replacement of property restraint
measures with another.

However, the difficulty and challenge of introducing such institutions lie in the fact that the content it-
self of the institution and staff who work there, requires an additional expense of the republican budget.

It is necessary to draw attention of our legislators to the duration of the data property of preventive
measures, which the law does not stipulate in particular, about the duration of the pledge, its making and the
necessary documents for property bail after a ruling on the chosen measure of restraint in the form
of collateral property or surety.

In conclusion, we note that by applying preventive measures of material nature under certain condi-
tions, which we mentioned above, the state frees himself from his duties on the content of defendants in pre-
trial detention, which will, in turn, use the free funds to improve prison of the other accused, which can not
be applied preventive measure, not of the arrest.

It is understandable that these preventive measures did not find application in Soviet times since they
contradicted the essence of the Soviet system. Nevertheless, considering the current economic situation, the
development of the country's legislative base, modern life requires dramatic and operational changes, there-
by, the use of preventive measures of a property nature.

The main motive for ensuring the proper conduct of the accused (suspect) is economic interest. The
economic motive prompts the pledger or surety to supervise the behavior of the accused (suspect) in order to
eliminate the possibility of his escape or evasion, and the accused (suspect) himself is interested
in preserving the preventive measure applied to him in the form of bail or property surety, since having lost,
he can be a subject to more severe coercion.
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JLK. Kycaunnosa, JI.C. [llomaeBa, A.b. ConbrxanoBa

Ka3zakcran Pecny0/iMKACHIHBIH 3aHHAMACBIHA COMKeEC KbIJIMBICTBIK-TIPOLECTIK
LHIeKTeyAiH MYJIKTIK IIapajgapbIH KeTUIIPYAiH mpodJjieMalbIK acleKTijiepi

Makanana FajabIMIAapAbIH Ke3KapacTapbl, COHJAi-aK MYJIKTIK CHOATTaFbl alJblH ajy IIapajapblH
KOJIJAHYIBIH KYKBIKTBIK JKaF[IaiiblH PETTEHTIH 3aHHaMa TalJaHFaH. 3epTTey >XYMBICBIHBIH MaKCaThl OCHI
IABIH ajly LIapalapblH THIMAI KOJJAaHYZIbl, COHIAi-aKk oyapipl NaijanaHy Ke3iHIe TYbIHIAWTHIH
npoOJeManblK  aCHeKTiIepAl KapacThlpy. 3epTTEYHiH OAiCHAMAJBIK Heri3i KBUIMBICTBIK MpPOIECTErl
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npoleccyaniblK OyiTapTiay mapaiapbl Typajbl Ka3ipri 3aMaHfbl i1iM Oosbin TaObitaabl. XKymbicTa MbIHA
JKAIIbl FBUIBIMU  OMICTEp KOJNJAHBUIIBL:  CAIBICTBIPMANIBI-KYKBIKTBIK, JIOTHKAJIBIK, OKYHENiK oaicTep.
MakanaHbIH JKaHAJIBIFl MBIHAJA. Ka3ipri yaKbITTa KbUIMBICTBIK COT iCiH JKYpPTi3yA€ KONIAaHBUIATHIH KEMill
Oyrraprnay mapackiHa Oacka Oamama peTiHIe TaHJayra ajFall peT Tarel Oip OyiTaprhay mapachlH —
MYJIIKTIK KeTUITepITiKTi eHri3y ychiHburaH. OchIFaH OaifJIaHBICTI aBTOPJIAp YITTHIK 3aHHaAMaza Oap MYJIKTIK
CHUITATTaFbl KBUIMBICTBIK 1C JKYPTi3y IIapajapblHBIH IPOOIEMaNbIK acleKTiIepiH KapacThIpABL, OCHI
OyiTapTHay HIapanapbIHBIH KOJIAQHBLTYBIHA JKOHE OJIap/Ibl JKETUIIIPY JKOJIaphlHa Tajjay JKYpri3reH. Aram
aliTKaHAa, MYNIKTIK OyiTapThay I[IapajapblH KOJAaHy IIapTTapbl MEH HETi3IepiH HaKThUIay,
MiHIETTeMeNepai, Talam-apbl3 TajJanTapbl MEH aKlla KemiIrepiiKTepiH, COHai-aKk Kemil coMaJapblH
OpBIHAAYJBl KaMTaMachl3 €Ty YIIIH EHTi3UINeH KYHIBUIBIKTapAbl KaObuinay YILIIH MaMaHIaHIBIPBUIFaH
MEMJICKETTIK JCTO3UTTIK Kap»Kbl MeKeMeciH eHri3y. COHbIMEH KaTap aBTOpJap KMl HeMece MYJMIKTIK KeIil
TYpiHZE TaHmanraH OyiITapTiay oIapackl Typajisl IIemiM KaObUINaHFaH COTTEH 0acTall MYJIKTIK
KeIIrepIlikTi KaMTaMachl3 €Ty YIIH KeIiJ COMAachlH JXOHE KaKETTI KyKaTTapAbl €HTi3y Mep3imJepiH
Genrineyni ycoiHFaH. HoTmkecinme Kasipri yakpITTa eH THIMAI OOJIBIT TaOBUIATBIH KBUIMBICTBIK iC XKYPIizy
JKOJIBIH KECYAIH aHa MapachlH — MYJIKTIK KeTIJeMeH] eHTi3y KaKeTTUIIT Typajbl TYKbIPBIM jKacaFaH.

Kinm  co30ep: MynmikTik OyiITaprmay Immapajgapbl, MYyJIKTIK —KeIJrepiik, Kemii, JkayarnKepIIiTiK,
aJlaMrepIIiiK, KoJIgaHy MapTTapbl, ailbINTATYIIbI, KbUIMBICTBIH aybIPJIBIFBI, iCTIH MOH-JKailJlaphbl.

JLK. Kycaunoga, JI.C. lllomaesa, A.b. ComnbixanoBa

IIpo61eMHBIe acTIeKTHI COBEPIIEHCTBOBAHUSA UMYILIECTBEHHBIX MepP Yr0J0BHO-
NnpoleccyaabHOro npecevyeHus mo 3akonoaareabcry Pecnyonuku Kazaxcran

B cratbe npoananu3upoBaHbl TOUKU 3pEHUS YUEHBIX, a TAKXKE 3aKOHOAATEIbCTBO, PEryIupymoliee paBoBoe
HOJIOKEHUE TIPUMEHEHHUsI Mep IpeceyeHHs] MMYIIECTBEHHOro XapakTepa. Llenbro ucciieoBaTenbckoi paboTsl
SIBJIAETCSl n3ydeHne 3(pHeKTHBHOTO MPUMEHEHUs YKa3aHHBIX Mep MPECceUeHHMs], a TaKkXKe MPOOJIEMHBIX aclek-
TOB, BO3HHUKAIOIIUX TPH UX HCIOIBb30BAHHU. METOJO0IOTHIECKON OCHOBOM HMCCIEHOBAHUS SIBISETCS COBpE-
MEHHOE YUeHHE O Mepax MIPOLECCyalTbHOTO IIPECEUEHHs B YTOJIOBHOM IPOIecce. ABTOPHI B CBOUX CY)KACHH-
SIX ONUPAIKCH Ha OOIICHAYYHBIE METOIBI: CPAaBHUTEIHHO-TIPABOBOM, JTIOTHYECKHUH, cuCTeMHbIH. HoBHu3HA cTa-
THH 3aKJIIOYEHA B TOM, UTO BIIEPBBIC MPEIOKEHO BBECTH €IIE OJHY MEpy IPECEueHUs] — HMYIIECTBEHHOE
HOPYYHUTENHCTBO KaK aJbTePHATHBY BEIOOpA IPYroil Mephl IpeceueHus], IPUMEHIEMOH B HacTosIIee BpeMs B
YTOJIOBHOM CYJIONPOU3BOJCTBE, — 3a/ora. B CBA3M ¢ 3THM aBTOpaMH pacCMOTPEHBI CYIMIECTBYIOIINE B Ha-
[IHOHAIILHOM 3aKOHOJATEJILCTBE MPOOJIEMHBIE aCHEeKThI YTOJOBHO-NIPOLECCYAbHBIX Mep MpPEcedeHHs] HMYy-
LIECTBEHHOI'O XapakTepa, POBEECH aHaIN3 NPUMEHEHHUS JaHHBIX Mep IPECcedeHUs U MyTU UX COBEPILEHCT-
BOBaHMSA. B wacTHOCTH, MpoW3BeieHa KOHKPETU3AMUSI YCIOBUH M OCHOBAHUH NMPUMEHEHUSI IMYIIECTBEHHBIX
Mep TIpECceueHus], BBEACHNUE CIEIHAIN3NPOBAHHOTO TOCYIAPCTBEHHOTO JIETIO3UTHOTO (PHHAHCOBOTO YUPEXK-
JIeHUS JUIS TIPHeMa [IEHHOCTEH, BHECEHHBIX IS 00€CTIeueHNs! NCIIOTHEHHS 0053aTelIbCTB, HCKOBBIX TPeOoBa-
HHUH W ICHEeXHBIX MMOPYYUTENBCTB, a TAKKEe 3aIO0TOBBIX CyMM. Kpome Toro, mpeayio:KeHo YyCTaHOBUTH CPOKH
JUISL BHECEHHS 3aJI0TOBOI CyMMBI H HEOOXOIMMBIX JJOKyMEHTOB JUI 00eCHedeHNs] MMYIIECTBEHHOTO HOPyTH-
TENBCTBA C MOMEHTA BBIHECEHHS TIOCTAHOBJICHHsI 00 M30paHHOW Mepe MpeceueHus! B BUJE 3aJI0Ta WM UMY-
LIECTBEHHOI'0 IOPY4YUTEIbCTBA. B pe3ynbraTe apryMeHTHpOBaH BBIBOJ O HEOOXOJMMOCTH BBEIEHHS HOBOI
MepBbI YroJIOBHO-IIPOLECCYaIbHOTO MIPECEUeHHs] — MMYIIECTBEHHOTO MOPYYUTENIbCTBA Kak Haubonee sddex-
TUBHOH B yCJIOBHSIX COBPEMEHHOI'O BPEMEHHU.

Kniouesvie ciosa: WMYIIECTBEHHbIE Mepbl IMPECEYCHHUs, HMYIIECTBEHHOE MMOPYYUTENHCTBO, 3aJIOT,
OTBETCTBEHHOCTh, ~TyMAaHHOCTb, YyCJIOBUS  MPUMEHCHHs, OOBHHSEMBIH, TSDKECTh  MPECTYIUICHUS,
00CTOSATENLCTBA JETIA.
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Oco0eHHOCTH Mepexoa Ha YAAJeHHYI0 (hopmy
HAesiTeJIbHOCTH COTPYTHMKOB BY30B

B mepnox mannemun nHQGOPMAIOHHO-KOMMYHHKAIMOHHBIE CHCTEMBI IPEIUIaraloT HOBBIC HECTaHAAPTHEIC
(hOPMBI 3aHATOCTH, IIPU3BaHHBIC OTBEYATh IIOTPEOHOCTSAM COBpeMeHHOro obmiecTBa. OHON N3 TaKUX HOBBIX
THOKHX ()OPM 3aHATOCTH SIBISCTCS JUCTAHIMOHHAS paboTa, y)Ke HallemIas 3aKOHOIaTelIbHOE 3aKpeIlICHHE B
OOJIBIIMHCTBE CTpaH MUpa. B crarhe ObLIM M3yYeHBI aKTyaJbHBIE BOIIPOCHI TPYHZOBOTO IpaBa PecmyOmmku
Kazaxcrana st mepexona Ha JUCTaHIMOHHYIO (JOPMY 3aHSITOCTH HayYHBIX COTPYJHHMKOB M IpenoaBaTeneit
BBICIINX Yy4eOHBIX 3aBefeHHi. OOBEKTOM JAHHOTO HCCIECJOBAHUS SIBISAIOTCS IIPABOBBIE BOIPOCHI TPYHOBOI
JeATebHOCTH HAYYHBIX COTPYAHUKOB, HAYIHBIX YUPEXKICHHH 1 MPo(dheccopCKO-TPenoaaBaTenbCKOro cocTa-
Ba BBICIINX y4eOHBIX 3aBeneHui PecrmyOmmku Kaszaxcran mpu mepexoje B KaTerOPHIO AUCTAHIMOHHBIX CO-
TPYJHUKOB, B YCIOBHSX AUCTAHI[HOHHON PabOTHI, U NMOTEHIMAIBHBIE TPYAOBEIE CIIOPHI MEXIy CyOBEKTaMH
TpynoBoro npaea PK mo nanueiM Bompocam. Llenbio Hay4HOW pabOTHI BBICTYNAIOT M3YYEHHE aKTyalTbHBIX
BOIIPOCOB U BBISBJIEHHE PA3IMYHBIX INOTEHLUAIBHBIX TPYIOBBIX CIIOPOB IPU IEPEeXoje Ha JUCTAHIIMOHHYIO
¢dopmy paboueit nestensHocTH. KpoMme Toro, onpeznenena npodeccuoHanbHas U MpaBoBasi 0COOCHHOCTH Ha-
eMHBIX pabOTHUKOB IIPU Mepexojie Ha yraneHHylo ¢popMy. OCHOBHas 3a/ada, KOTOPYIO CTaBHJIM aBTOPBI, —
3TO BBISABIEHHE OCHOBHBIX HMPOOJIEMHBIX BOMPOCOB B TpymoBoMm koxekce PecrmyOmmkm Kasaxcran, 3atparu-
BAIOIIHE AEATEITbHOCTh HAYYHBIX COTPYAHHKOB M IIperofaBaTelell BBHICHIMX yJ4eOHBIX 3aBeCHHH Harei
CTpaHBl. ABTOpaM{ HIPUBEAEHBI IPUMEPHI TOTEHINATBHBIX TPYIAOBBIX CIIOPOB. B IENAX JOMONHEHUS U Jaib-
HEHIIero COBEPIICHCTBOBAHUS 3aKOHOAATENbCTBA JIAHBI MpeanokeHus k crT. 138 Tpymooro kogekca Pec-
nyonnku Kazaxcrana. Marepuaibl cTaTbi MOTYT OBITH IPUMEHEHBI [UIsl PELISHHs TIOTEHIMATBHBIX TPYIOBBIX
CIIOPOB COTPYIHHUKOB YUPEIKISHUI, JKENAIOINX NepeiiTH Ha yIaJIeHHYIO (IMCTaHIIHOHHYIO) (OpPMY TPYAOBOM
JIeSITENbHOCTH.

Kniouesvie cnosa: tpynosoe npaso, TpymnoBoii konekc PK, TpymoBoii criop, popma paGoTh, AUCTAHIIHOHHAS
paboTa, mperogaBaresb, HAYIHBIH COTPYIHUK.

Beeoenue

Crnoxwusmiasicst curyanus B PecrryOnmke Kasaxcran B mepmoji 9pe3BBIYaifiHOTO MOJIOKEHUS B CBSI3U C
naHAeMHel U KapaHTUHOM TpUBeJia K MEePEeX0oAy Ha AUCTAHUUOHHYIO (hopMy pabOThl pa3iMYHBIX COTPYAHH-
KOB cepbl OM3HEca, MPOU3BOJICTBA, FOCYJAPCTBEHHON CITY»ObI, 00pa30BaHUs U Pa3IMYHBIX OTpaciiedl Hay-
ku. CormacHo IlocranoBnenuro ['maBHOTO rocy/apcTBEHHOTO CaHWTAapHOTO Bpaua PecmyOnmmku Kazaxcran
(manee — I'T'CB PK) ot 27 utonst 2020 r. Ne 46 «O BHeceHnn u3MeHeHUH u nononHeHuni B [locranoBienne
I'maBHOTO rocymapcTBeHHOro caHuTapHoro Bpauda PecnyOmuxu Kaszaxcram» Ne 43 ot 26 wmrons 2020 .,
a IMEHHO 1. 22 p. 2 aeTcsl pa3penieHue IesTeIbHOCTH TOCYJapCTBEHHBIX OPTaHOB (OpraHU3aIyid, IPeaIpH-

" ABTOp-KOppecronnenT. E-mail: madina_e85@mail.ru
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Oco6eHHOCTY Nepexofa Ha yaaneHHylo. ..

ATUI), OPraHOB TOCYAaPCTBEHHOTO CEKTOPa, HAIMOHANBHBIX KOMIIAHUH, WHBIX OPraHU3alui, a TaKkke cy0b-
€KTOB IIpEeOIPUHUMATENBCTBA ¢ cobOmoaenneM TpedoBanuii [loctanosnenns ['T'CB PK Ne 43. Ilpu sTom He
meHee 50 % COTpyAHHMKOB OCTAIOTCSl HAa AUCTAHIIMOHHON (opme paboTHI (IIpH MITATHOM pacmucaHuu Ooee
30 COTpPYAHHKOB).

WHTEepec kK TUCTaHIMOHHON paboTe BO3pacTaeT ¢ KaXKIbIM T'OJI0M, KaK CO CTOPOHBI paOOTHUKOB, TaK H
co cTOpoHBI paboTomareneir. OqHAKO HE CTOUT 3a0BIBaTH O TOM, YTO ITUCTAHIIMOHHASI paboTa TpeOyeT BBICO-
KO caMOIMCIMIUIHHBL. B cBsizu co cnoxuBiieiics cutyauneil B Tpynosoit konexc PK Obuin BHECeHBI n3Me-
HEHHS W JIOTIOJIHEHHS Tepexo/ia HOpMaIbHOTo pabouero BpeMeHH Ha TUCTaHIMOHHBIA. Bo n3bexanne KoH-
(bIUKTHBIX CUTyanuid ¢ paOOTHUKAMH, 3aHATHIMU Ha TUCTAHIIMOHHON padoTe, paboTomaTeNsIM PEKOMEHYeT-
Csl YeTKO OroBapuBath Bee ycinoBus [1; 18, 19].

OOBEKTOM JaHHOTO HMCCIIEOBaHMs SBIISIOTCS MPAaBOBBIE BOMPOCHI TPYAOBOH NEATEIBHOCTH HAYYHBIX
COTPYIHHUKOB HAayYHBIX YUPEXKACHUN U MPO(ecCOPCKO-TIPENoaaBaTeIhCKOT0 COCTaBa BRICIINX y4eOHBIX 3a-
BeneHnit Pecryonukn Kazaxcran npu mepexofe B KaTerOpHIO AWCTAHIIMOHHBIX COTPYIHHUKOB, B YCIOBHAX
JUCTAaHIIMOHHOM paboThl, M MOTEHLIMALHBIE TPYIOBBIE CIIOPBI MEXKAY cyObekTamu TpyaoBoro npasa PK mo
JaHHBIM BomlpocaM. Lledpro BBICTYNAIOT M3y4eHHE aKTyalbHBIX BOINPOCOB U BBISBICHUE PA3lUYHBIX MOTEH-
[UANBHBIX TPYAOBBIX CIIOPOB MY Nepexoie Ha AUCTAHIIMOHHYI0 (hopMy pabodeil AesITeTbHOCTH.

OcHoBHasl 3a/la4a CTaThU 3aKJII0YAETCS B ONPEISIICHN OCHOBHBIX MPOOIEMHBIX BONPOCcOB B TpynoBom
koznekce Pecnyonmuku Kazaxcran (nanee — TK PK), 3aTparusatomiue nestenbHOCTh HAYYHBIX COTPYAHUKOB
Y TIpernojjaBaTeliell BEICIINX YYeOHBIX 3aBEeICHUI B IMEPHO] KapaHTHHA W Iepexoia Ha yJAIeHHYO (IUCTaH-
MOHHYI0) (popMy pabOTHL.

B pamkax u3yueHuss OCHOBHOM JHUTEpaTyphl, a UMH sBisiirch Koncrutynus PK, kak onuH U3 ucTouHU-
koB nosiBiieHus TK namreit ctpansl, TK PK u nHBIX cTpaH, yd4eOHUKH IO TPYIOBOMY IpaBy, 00pa3Ilbl MpaBo-
BBIX aKTOB, 3aTPAaruBalOIINe 0ObEKT UCCIEeTOBAHMS, 00Pa3Ibl PA3IHYHBIX KOJJIEKTUBHBIX TPYIOBBIX JOTOBO-
POB, KBanH(UKAMOHHBIE TPeOOBaHUS, JOJKHOCTHBIE WHCTPYKIUH COTPYJHHKOB YUPEKICHHUH 00pa3zoBa-
HHA.

Memoowl uccneoosanus

B uccnenoBanuu ObUIM NMPUMEHEHBI OOIEHAYYHBIC W IOPUIMUSCKHE METOJbI UCCIIEIOBAHUS: aHAIN3
TEOPETUYECKUX MCTOYHUKOB, CPAaBHUTENBHBIN aHAIN3 TPYAOBBIX KOJIEKCOB Pa3iMYHBIX CTPaH Ha HaJIWYHE
IJIaB, Pa3IesIOB MM MYHKTOB, ONPEACISIIONINX U PETYIUPYIOLUIMX TPYIOBYIO ACSITENbHOCTh JUCTAHIMOHHBIX
COTPYZIHHUKOB B YCIOBUSX YIAaJICHHOM (IMCTaHIMOHHOI) paboTHI.

Pesynvmameot

VYnanenHas (auctaHuuMoHHas) ¢popma pabodell I1esTeTbHOCTH MO3BOJISIET MUHUMHU3UPOBATh PUCK 3apa-
KEHHUS Pa3InUHBIMU MHQEKIMOHHBIMU 3a00JI€BaHUsIMH, EPEAAIOLIMMUCS PECIIMPATOPHBIMHU M IPYTHMH ITy-
Tamu [2; 11, 3; 16]. Yaanennas pabota — 3TO HE TOJIBKO JOBOJLHO OTPAHUYEHHOE SBJIEHUE, HO U SIBIICHHE,
KOTOPOMY HE XBaTaeT UMITYJIbCa; B OCHOBHOM, 3T0 HehopMmasbHas pabodasi 1oroBopeHHOCTh [4; 52].

TK PK (c u3meHeHus MU 1 A0MOIHEHUSAME 110 cocTtosiHuio Ha 01.07.2021 r.) mo3BosieT OpraHU30BaTh
JUCTAaHIMOHHBINA (opMy paboThl, corsacHO Il 12 «OcoOeHHOCTH PeryIMpOBaHHs TPYZAa OTAEIbHBIX KaTe-
ropuid paboTHHKOBY, 4. 1 cT. 138: «/lucTanumonHas paboTta sBisieTcs 0co0oi (OpMOH OCYIIECTBICHUS TPY-
JIOBOT'O TpoIiecca BHE MECTa PacHoJoKeHusl paboTonaTessi ¢ IpUMEHEHHEM B Iporiecce paboTel nHpOpMa-
LUOHHO-KOMMYHUKAIIHOHHBIX TEXHOJOTUi». CaMbIM OOIIMPHBIM ONpeaeieHHEM AUCTAaHIIMOHHOTO PabOTHH-
Ka SIBIISIETCS CJIEYIONIee TOJIKOBaHUe: «J{MCTAaHIIMOHHBIMU Pa0OTHHKAMHU CUUTAIOTCS JIMIA, 3aKIFOUMBIINE
TPYAOBOM JIOTOBOP O JMCTAaHIIMOHHON paboTe».

HucranunonHast ¢opma paboThl MO3BOJISIET PadOTaTh B YCIOBHAX CAMOM3OJISILMHN WM HaXOXACHUS B
JIpyroM TOpoOJA€ WIM JaXe B JpPYrod CTpaHe Hamedl 1iaHeTel. Pa3Butne wuH(DOpMAIMOHHO-
KOMMYHHKAIIMOHHBIX TEXHOJIOTUH MO3BOJISIET MEpeaBaTh JaHHbIE B OOJBIIOM O0bEeMe U MPU BBICOKOW CKO-
poctu. JlaHHas TeXHOJOTHS U (opMa OpraHM3aLMH TPYIOBOH NEATEIBHOCTH UMEIOT MOIMYJSPHOCTh Y CBO-
0oxHBIX paboTHHKOB ((punancepoB). AuctanumonHas Gopma paboTbl 0COOEHHO paclpoCcTpaHeHa B TaKHX
00JIACTSIX JESITENBHOCTH, KaK XYPHAIHCTHKA (M Jpyrue (GOpMBI JESITENbHOCTH, CBSI3aHHBIC C HAlMCaHUEM
TEKCTOB), IOPUCIIPYIEHIINS, KOMIIBIOTEPHOE POTrPaMMHUPOBAHHE, apXUTEKTYpa, TU3aiiH BO BCEX €ro MposiB-
neHusx (pekiama, BeO-nu3aiiH, Au3aiiH MHTEphepa U T. 11.), IepeBod, GOTo- U BUACOCHhEMKA, pa3HOIO poja
AKCIIEPTHASI ¥ KOHCYJIbTAIIMOHHAS JISSITENIbHOCTS [5; 72].

Hayuno-nccnenoBarenbckas JesITEIBHOCT COTPYIHUKOB HAYYHBIX OpraHu3anuii u cepbl BBICIIETO
00pa3oBaHMsl Ha MPUMEPE ECTECTBEHHO-HAYYHOTO MPOQHIS OTIMYAECTCS MPSMBIM KOHTAaKTOM C OOBEKTOM
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WCCIICIOBAHUS WUTU TPETIOIaBaHusl, C HATJISAAHBIM MMPUMEHEHUEM OOBEKTOB JKMBON W HEXKHBOW MPHUPOIBI B
Ka4yecTBE PAa3NIUYHBIX MPENapaToB, cOOPOB U Jp. EcTecTBeHHbIC HAYKHM CTPEMSATCS TOHSTh, KaK YCTPOCH MU
W BCEJICHHAs BOKPYT Hac. EcTecTBeHHOHayuYHbIC HAIPABJICHUS] HAYYHO-HCCIIEIOBATEIBCKON NESITENbHOCTH
HaIpaBJieHbI HAa U3Yy4YeHUE NMpHrpo bl KazaxcraHa ¢ TOUKM 3peHUs] OMOJIOTHH, XUMUH, Teorpaduu U SKOJIOTHA
U Apyrux quciuiuiiH. OObEKTOM UCCIIeIOBAHUS WK TIPETIOIaBaHusl Ha HATJISIHOM MPUMEPE SBISIFOTCS 00b-
€KTHI TIPUPOIBI U €r0 OPTAHUYECKOTO (PacTeHMS, )KUBOTHEIE, TPHOBI U JIP.) H HEOPTaHUYIECKOTO MHUpa (MUHE-
paJibl, XUMUYECKUE COCIUHCHUS | JIp.). B OCHOBHOM, MaTepHaaoM HCCICIOBaHMS BBICTYIIAIOT 00BEKTHI, KO-
TOPBIC PACIIOJIOKEHBI B MIPUPOJIHBIX YCIOBUSAX WU MOTYT OBITh U3BATHI U MEPSCHECEHBI B 1a00OpaTOpPHBIC yC-
JIOBUSL C TOMOIIBIO CIIEIHAIBHOTO 00OPYAOBaHHS JIIsl KaMepallbHOW 0OpaOOTKH, U3MEPEHHS WM JHUATHO-
CTHKH.

Hanuuue Takux crieruduueckux yCIOBUH Tpyia U MOTPEOHOCTH (PU3NIESCKOTO HAXOXKIICHUS U MPSMOTO
BO3JICHCTBHS Ha OOBEKT WCCICIOBAHUS WM HATNISHOE MPENOJaBaHUe HE MO3BOJIIT TOJHOCTHIO MEPEHTH
HAYYHBIM COTPYIHUKAM M MPENOaBATENISIM €CTECTBEHHOHAYYHOTO NMPOMUIIS Ha TUCTAHIIHOHHYIO KaTErOPHIO
paboTHuKOB. Takxke mepexo/i Ha TUCTAHIIMOHHYIO (POPMY JaHHBIX COTPYAHUKOB IMOPOXKAACT TPYAOBBIC CIIO-
PBI MEXTy pA0OTHUKAMH U PAa0OTOAATEISIME JJAHHBIX YUPEIKICHHIA.

Obcyaicoenue

B penakiuu TK PK ot 22.01.2021 . HE B MOJIHOM 00beMe OBLIO MPEIYCMOTPEHO COJIEPIKAHUE TPYIO0-
BBIX OTHOIICHHH MEXAY CYyOBEKTaMH TPYIOBOTO IMpaBa B aucTaHiuoHHOW (opme [6]. B cr. 138 TK PK
(B cTapoii pegakiui) OBIITH OTPAKEHBI BCETO YETHIPE YacTH, TAKHE KaK:

«1. Iucrarmmonnas paboTta sBIsieTcst 0co00ii GopMOit oCyIecTBIEHHUS TPYJOBOTO IIpoIlecca BHE MecTa
pacronoxeHus padoToaareisi ¢ MPUMEHEHUEM B Tpoliecce padoThl HHPOPMAITMOHHO-KOMMYHUKAIIHOHHBIX
TEXHOJIOTHH.

2. Paboronmarens mpenocTaBisieT pabOTHUKY CpelCTBa KOMMYHUKAIUN (CPEACTBA CBSI3M) M HECET pac-
XOZBI TI0 X YCTaHOBKE W 0OCTyXHMBaHUIO. B ciyuae, korga pabOTHHK MCHOIB3YET COOCTBEHHBIE CPEICTBA
KOMMYHHKAIIMH Ha MMOCTOSIHHOW OCHOBE, Pa0OTOaTeNeM BHIIIAUNBACTCS KOMIICHCAIHSI, pa3Mep M MOPSIIOK
BBIIJIATHl KOTOPOH YCTaHABJIMBAIOTCS MO COTJaLICHUIO ¢ paboTHUKOM. [lo cornamenuo cTOpoH, JUCTaHIIH-
OHHOMY pabOTHUKY MOTYT BO3MEIATHCS U MHBIE PACXO/bI, CBSI3aHHBIE C BBITIOJHEHHEM Pa0OTHI AJist paboTo-
natenst (CTOMMOCTB 3JICKTPOIHEPTHUH U APYTHE PACXOJIBI).

3. dns paOOTHUKOB, 3aHATHIX Ha AUCTAaHIMOHHOM paboTe, ycTaHaBIMBaeTcs (PUKCUPOBAHHBIA y4eT pa-
0ouero BpeMeHH, 0COOCHHOCTH KOHTPOJISI 32 KOTOPBIM OINPEACISIOTCA B TPYZIOBOM JOTOBOPE.

4. Topsimok cobiroieHNst paOOTHUKAMHU, 3aHATHIMU Ha JIMCTAHIIMOHHON pabote, TpeOoBaHuil Mo 6e30-
MACHOCTH M OXpaHe TPyla, a Takke MO 00ecredeHnIo 0e30IacHOro BBIIIOJHEHUS! TPYJIOBBIX O0s3aHHOCTEH
OTIpeneIiieTCs aKTOM paboToaTEIs .

Taxoke ObuT puHAT 3akoH «O BHECEHUHM M3MEHEHHMU W JOIOJIHEHUH B HEKOTOPHIE 3aKOHOJATEIbHbIC
akTbl Pecriyonuku Kazaxcran mo Borpocam tpyaa» ot 4 mas 2020 r. [7].

JaHHas cTaThs He conepikajia OOLIETro MOJIOKEHHsI, OTCYTCTBOBAJIM YETKHE TOJIKOBAaHUA OCOOCHHOCTEH
peryaupoBaHus TpyAa AMCTAHLMOHHBIX COTPYAHUKOB, O€3 MOSICHEHUsSI 0COOEHHOCTEN 3aKIIOYCHHS U U3Me-
HEHHS YCIIOBHI TPYJOBOTO JIOTOBOPA O TUCTAHIIMOHHOW padoTe, nHpopManuu 00 0COOEHHOCTSIX OpraHu3a-
UM U OXPpaHbl TPyJa JUCTAHIIMOHHBIX COTPYIHUKOB, B OCOOCHHOCTH peXrMa paboyero BpeMEeHU U BpeMEHU
OTAbIXa TUCTAHIIMOHHOIO COTpyIHHKa. Kpome TOro, Takux MOHSATHM, KaK «BpeMEHHasi I KOMOWHUPOBaH-
Hasl IMCTaHIMOHHAs paboTay, U OSCHEHUH 0COOCHHOCTEH MpeKpalieHus! TPYA0BOTO JIOTOBOpa O JUCTaHIIH-
OHHOU paboTe HeT.

B rTeuenne cemu mecsaues B TK PK or 01.07.2021 r. ObuiM BHECEHBI MU3MEHEHUS W JIONOJIHEHUS B
cT. 138. B wacTHOCTH, BKJIIOUMIIN OHATHE «KOMOWHUpPOBaHHAS AMCTAHIIMOHHAS paboTa». Tarxke ycTaHOBH-
71 (DUKCUPOBAHHBIN yUeT pabodyero BpEMEHH C COOIIIOJCHUEM OTPAaHHMUYCHHUH €KETOTHON MPOJI0JIKHTELHO-
cTH pabodero BpeMeHH. KOHTpPOIIb, KOTOPBIH OyaeT OCyIeCTBIATHCS, 3aKperuieH TpyaoBbIM JOTOBOPOM HIIH
oTpaxkeH B Akte pabotonatens. 3apaboTHas ruiaTa Mpy IUCTaHIMOHHON paboTe BBHIMJIAYUBACTCS B IOJIHOM
pasMepe Tpu YCIOBUH BBITIOJIHEHHH MOJTHOTO 00beMa paboT, 00ycioBieHHOro TpyI0BBEIM IOTOBOPOM B AK-
TOM paboToAaTens, B 3aBUCUMOCTH OT KBalW(UKaud paOOTHUKA, CIOKHOCTH M KayecTBA BBIIOJIHAEMON
paboTsI.

Bv1600b1
Takum 00pazom, AucTaHMOHHas popma paboThl TpeOyeT HAIMYHS CPEICTB KOMMYHHUKAIUN (CPEICTB

CBSI3M) U CTaOMJIBHOTO MOAKIIIOYEHUS K riobdansHoMy uHTepHeTY. Cornacho 1. 2 c1. 138 TK PK: «PaboTo-
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JaTenb NpeAocTaBisieT pabOTHUKY CpeAcTBa KOMMYHHUKAIMK (CPEACTBa CBSI3H) M HECET PacXopl M0 UX yC-
TaHOBKE W 0OCITy>KMBaHUIO. B cirydae, korga paOOTHHK MCTIONB3YeT COOCTBEHHBIE CPEICTBA KOMMYHHKAIIHNA
Ha TIOCTOSIHHOW OCHOBE, paboToaTesieM BHIIUIAYMBACTCS KOMIICHCAINS, pa3Mep U MOPSIOK BBITUIATHI KOTO-
POl YCTaHABIMBAIOTCS IO COTJIAIIEHHIO ¢ paboTHUKOM». YacTo paboTonaTens HE MPENOCTaBIsET CPEACTBA
TEXHUYECKOT0 OOECTIeUeHHsI WM MaTepUATbHYI0 KOMIIEHCAIIMIO CPEICTB, MOTPAYEHHBIX PAOOTHUKAMU IS
OpTraHM3alli{ IUCTAHIIMOHHON paboThl. I[loTpeOHOCTh HAyYHBIX COTPYIHWUKOB W TPEIMONaBaTeNield BBICIIMX
YHHBEPCUTETOB OCOOCHHO OIIYIIAeTCsS B OYCHb 00JBIIOM 00beMe BuacokoH(pepeHicBssu (nanee — BKC) u
nepeaaye OompIInX 00beMOB HUPPOBHIX (aitnoB. B pamkax TaHHOH cTaTbH PEKOMEHIOBAHO MPUMEHSTH Ta-
KH€ CIIOBa, KaK «00s3yeTcs», «Tpedyercs» u ap. UTo MO3BONINT 3alIUTHTH ITpaBa HAeMHBIX PAaOOTHHKOB, KaK
npencraBuTeneii cnaboii CTOpPOHBI, IPU TPYIOBBIX CIIOpPaX.

TpynoBble 10roBopa, KOJJIEKTUBHBIE JOTOBOPA WM JOMOJHUTENbHBIE TPYJOBBIE COTVIALICHUS MEXKITY
CyOBeKTaMu JOJKHBI UMETh B ce0e pa3feNbl peryTupoBaHus 00S3aHHOCTEH CTOPOH ISl OpTaHM3aIiid JIHC-
TaHIIMOHHOHN GOPMBI TPYIOBOI NEITEITEHOCTH.

Jns paOOTHUKOB, 3aHATHIX HA JUCTAHIMOHHOW (opMe paboThbl, yCTaHABIMBACTCS (UKCHPOBAHHBIN
ydeT pabouero BpeMEeHH, OCOOCHHOCTH KOHTPOJIS 32 KOTOPBIM OMpPEAETISIIOTCS B TPYA0BOM JoroBope. OTcyT-
CTBHE WJIH HECOBEpIIeHHas (opMa KOHTPOJIA MPOIecca BHIIOTHEHHUS pa0OTHI M y4deTa TOCEIIaeMOCTH pa-
6OTHI/IKOB, B OCO6CHHOCTI/I BHCHITATHBIX W MOYAaCOBBIX COTPYAHHUKOB BBICHICTO 06pa30BaHI/I$I, IMPUBOIUT K
HEOIIaYMBaeMOi repepaboTKe.

[lepeunciieHHbIE BBIIIE MOMEHTHI MOTYT SIBIISITHCS MTOTSHIIMAIHHBIMU TPYIOBBIMU CIIOPAaMH, KOTOPEIE, B
CBOIO OYE€PEe/b, MOTYT IIPUBECTH K IMMOHIKEHUIO TPYJAOBOH 3(P(PEKTUBHOCTH HAYUHBIX COTPYAHHUKOB H TPETO-
JaBaTelicH BRICIIMX YYCOHBIX 3aBEICHHIA.

[IpemnaraeTcst BKIIFOYUTH CIOBOCOYETaHHE «AHCTaHIMOHHAs pabora» B TK PK B xauecTBe oTaensHOM
TJIaBHI:

1. ABTOpaMu CTaThbH NPEIUIOKEHO HOBOE ompexaescHue: «JluctanuuonHast pabota sBiISETCS 0COO0H
(hopMoO#i OCyIIeCTBICHUS TPYAOBOTO MpoIiecca, ONpeesieHHON TpyA0BBIM 1oroBopoM (loroBop o mucraH-
IHOHHOM paboTe), BHE MecTa pacIoioskeHus padoTtomatens (BHe (rnaia, IpeacTaBUTESILCTBA, HHOTO 000-
COOJICHHOTO CTPYKTYPHOTO TMOAPA3/CJICHUs1) ¢ MPUMEHEHUEM B Ipolecce padoThl WH(POPMAIMOHHO-
KOMMYHUKAIIUOHHBIX TEXHOJIOTHI.

2. 3akpenuTh B TPYAOBOM JIOTOBOpE OOS3aTENbHEIN MyHKT 3JIEKTPOHHBIA TPYIOBOU JOTOBOP U BKIO-
YUTH KaK allbTEPHATUBY AUCTAHIIMNOHHYIO paboTy.

3. IOpuanyeckn opopMHUTE BpeMsi U MECTO TPYJOBO IEATEILHOCTH paOOTHUKOB BO BpEMsl JIUCTAHIIU-
OHHOI1 pabOoTHLI.

Kpome Toro, cnemyer ormeruts, uro 10 despans 2021 r. npounio [InenapHoe 3acemanne Maxkuirca
[TapnamenTa PK, rme nemyratsl B3sin B paboTy 3aKOHOMPOEKT «O BHECEHWH M3MEHEHUU W JOTOTHEHUH B
TpynoBoit kogexc PecryOnuku Kazaxcran mo BompocaMm COBEPIIEHCTBOBAHHS IIPABOBOTO PETYIUPOBAHUS
TUCTAaHIIMOHHOHN paboTe». [lpu mepexope Ha MUCTAHIMOHHYIO pabOTy HEOOXOAWMO COONIOAATH YCTaHOB-
JICHHBIE 3aKOHOJATEeILCTBOM TPEOOBAHHS IO YBEAOMIICHHIO PabOTHHKA, O(OPMIIEHUIO COOTBETCTBYIOIICH
AOKYMCHTallu, HeO6XOJII/IMO YCTKO NPOIMUCATL BCC YCIIOBUA ,HI/ICTaHHHOHHOﬁ paGOTBI B TPYAOBOM J0I0OBOpPE
1 OCOOEHHOCTH PazlIM4HOM crnenmuduky ponma nesTenbHOCTH. Hanmnune 4eTKkux periiaMeHTHPOBAHHBIX Ipa-
BHJI TTO3BOJISICT HE JIOMYCTUTh MOTEHIIMAIBLHBIX TPYAOBBIX CIIOPOB B CpeJlle HAYYHBIX COTPYAHUKOB U TPEIIO-
JaBaTesieil BRICIINX YIeOHBIX 3aBEJICHUM.
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7Korapsl 0Ky KbI3MeTKepJIepiHiH KalIbIKTBIKTAH
JKYMBIC :kacay (popMacbiHa 6Ty epeKIIeiKTepi

Ilannemus ke3iHAe aKMapaTTHIK-KOMMYHHKALUMSUIBIK OKyienep Kasipri KOFaMHBIH —KaXETTUIIKTEpiH
KaHaFaTTAaHIBIPYFa apHAJIFaH KaHa KAJIbINThl eMeC JKYMBIC TYPJIEpiH YChIH/IbL. OJIEMHIH KONTEreH enaepinze
3aHHAMAJBIK KOJIIay TalKaH )XYMBICIIEH KaMTYIBIH jKaHa MKeMIi TYpJepiHiH Oipi «KaIIBIKTBIKTAH KYMBIC
kacayy». Makangaga >KOrapsl OKy OPBIHIAPBIHBIH 3€pTTEYIIUIepi MEH OKBITYIIBUIAPBIHBIH KAIIBIKTHIKTaH
JKYMBIC icTey TypiHe aybicybiHAa Kaszakcran PecmyOmukachlHBIH €HOGK KYKBIFBIHBIH ©3€KTi Macenelnepi
3epTTenreH. KambIKTBIKTaH XYMBIC ICTE€y TYpiHE aybIcy Ke3iHIeri >KoigaMalibl JKYMBICKEPIepAiH Kocion
JKOHE KYKBIKTBIK EpEKLICTIKTepl KapacTHIPBUIFaH. 3epTTeydiH Heri3ri MakcaThl KapaHTHH > KOHE
KAIIBIKTBIKTaH JKYMBIC ICTey TYpiHE ayblcy Ke3iHAeri Oi3miH e’iMi3Jeri FhUIBIMU-KapaTbUIBICTAHY
OaFbITBIHIAFBI )KOFAPhl OKY OPBIHAAPBIHBIH 3ePTTEYIIICPi MEH OKBITYLIBUIAPBIHBIH MYAEICPIH KOPFAaiThIH
Kazakcran PecnyOmukaceiablH EHOEK KOAEKCiHAEri HErisri Mocemelni CypakTapblH aHbIKTay. Kasakcran
PecnyonukaceineiH EHOex konexciniH 138-0a0bIH TOJNBIKTHIPY YINIH YCBHIHBICTAp OepinreH. MakamaHBIH
MaTepHalIapbl KalIBIKTHIKTAH JKYMBIC iCTey TYpiHE ayBICKBICHI KeNeTiH TOI KbI3METKepiep YIIiH mHaijaa
GoaThIH eHOEK JayJIapblH Menryre maiaansl 60Iysl MyMKiH.

Kinm ce30ep: eHbek KyKpirbl, KP eHOCKk KOJEKCi, CHOCK Jaynapsl, )KYMBIC iCTey TYpi, KaIIbIKTBIKTaH KYMBIC
’Kacay, OKBITYIIBI, FBUTBIMUA KbI3METKE.

M.M. Yessirkepova, A.T. Toleubekov, A.E. Orazov

Features of the transition to a remote form
of employment of university employees

During a pandemic, information and communication systems offered new non-standard forms of employment
designed to meet the needs of modern society. One of these new flexible forms of employment is “telework-
ing”, which has already found legislative support in most countries of the world. In this scientific work, the
current issues of labour law of the Republic of Kazakhstan for the transition to a remote form of employment
of researchers and teachers of higher educational institutions have been studied. In the transition to a remote
form, the professional and legal features of this group of employees have been determined. The main task of
this study is to identify the main problematic issues in the Labour Code of the Republic of Kazakhstan, affect-
ing the activities of researchers and teachers of higher educational institutions of our country with a natural
science profile during the quarantine period and the transition to a remote (distance) form of work. Authors of
the article proposed suggestions for supplementing Article 138 “Remote work” of the Labour Code of the
Republic of Kazakhstan.

Keywords: labour law, labour code, labour disputes, form of work, telecommuting, teacher, researchers.
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Ka3zakcran Pecny0siukacsl MeH Typkust Pecny0/siMmKkachbIHBIH 23aMaTThIK
3aHHAMACBIHAAFbI KelOIp 3aHAbIK TEPMHH/AEPAiH AaHBIKTAJY epeKIIeiKTepi

Maxkana Kazakcran PecmyOnukacel MeH Typkus PecmyOnMKachIHBIH a3aMaTTHIK-KYKBIKTHIK HOPMATHUBTIK
aKTiJepinae Keloip 3aHBIK TEPMHUHASPAIH KOJIAAHBUTY epEeKIICTIKTepPiH CaTbICTHIPMAIBI-KYKBIKTHIK TaJljayFa
apHaJFaH. ATaJMBIII TaKBIPBIITH TaJAay OapbICEIH/A a3aMaTTHIK-KYKBIKTHIK HOpMajap MeH aKTUIepAeri 3aH
TEpPMHUHOJIOTHSCHIH ~ JIaMBITYy —TIpomeciHae Oenrimi Oip 3aHABUIBIKTap aHBIKTanael, Oy Kasakcran
PecmyOniKachIHBIH OTaHABIK a3aMaTTHIK KYKBIFBIH KaJBIITACTHIPY TPOIECIHIE 3aH TUIH JKYHeIeHTIpyIiH
TyTac KepiHICiH jkacayra Heri3 6oia anansl. Kasipri asaMaTThIK 3aHHaMa/(a 3aH TePMHHOJIOTHSCHIHBIH JKYMBIC
icTeyiHe OailyIaHBICTBI MOCENIeNIepli 3epTTEey OTaHIABIK HOPMATHUBTIK KEHICTIKTI XKETUIIpy >KOJIAApBIH KaH-
JKaKTHI TYCIHYTe Heri3 Oepeni. ABTOpIap TEOPHSIIBIK KOHE THKIPHOETiK MaHBI3bI 0ap, HAKTHl MBICATIApPMEH
HbIFaiiThulFaH  JkoHe KasakcraH PecrnyOnMKachlHBIH — a3aMaTThIK-KYKBIKTBIK ~HOPMATHMBTIK — aKTijepi
MOTIHAEPIHIH camachlH >KETUIipyre OaFbITTalFaH TY)KBIPBIMAAP MEH YCBIHBIMAAPIBI HeETizaeini. 3eprrey
HOTIDKEJIepl JKaHa jkoHe Oipereil OobIl TaObUIAIBI, ABTOPJBIK YCTAHBIM HETi3JENreH, HalbIMIaFaH
TEOPUSUIBIK TYXKBIPBIMIAp MEH 3aHHAMaJIbIK MOTIHHIH CallachblH JKaKCcapTy JKOHIHJE d31pJIeHreH TKipuOeik
YCHIHBIMIAp 3aH TEXHHKACHIHBIH JKaJIIbl KarunanapbiH a3ipiey, «KyKbIKTBIK aktinep Typaus» Kasakcran
PecryOnikachiHBIH 3aHBIH JKETINIIpy OapbICBIHIA, COHBIMEH KaTap, HOpMa IIBIFapy KbI3METI MEH KYKBIK
KOJIIaHy TOKipHOeCiH KeHEHTy 3aH jko0anapbiHa MEMJICKETTIK TUIAE JTMHIBHCTHKAIBIK capanTaMa Xyprizyre
0alTaHBICTHI KBI3METTE MalJalaHbUTybl MYMKiH. ABTOpiap JKaumbl KaObUITaHFaH, OipKeJKi KOHE THICTi
TYpAE paciMIeNreH 3aH TEPMHUHICPIH KAMTHTHIH OipBIHFAil 3aHIBl TEPMUHOJOTHSUIBIK CO3MIKTI EHTi3yal
ycbIiHFaH. MakajiaHbl jka3y GapbIChIHAA FBUIBIMU TaHBIMHBIH JKAJIIBI SAICTEpl KOJIIAHBUIFAH: CHHTE3, TAlAY,
WHIYKIHS, IIerepy, COHBIMEH KaTap, CaJbICTHIPMAIbI-KYKBIKTHIK, XKYHETiK, JJOTHKaJIBIK.

Kinm ce30ep: Kazakcran PecnyOmukackl, Typkus PecmyOnukachkl, 3aHIbIK TECPMHHOJIOTHS, a3aMaTThIK
3aHHaMa, 3aHJBIK TEXHHWKA, HOPMATHBTIK aKTi, KYKBIKTBIK CapanTama, JIMHIBHCTHKAIBIK capanrtama, 3aH,
TEPMHH, TEPMUHIIK CO3IIK.

Kipicne

3aH Tijgi — OyJ1 opKiM OHail TyciHe OepMEHTIH TiJl, alIbIMEeH FhUTBIMIA KYKBIKTHIH ©3iHE TOH Oenriii Oip
TEPMHUHOIIOTHS Oap, Tarpl Oip ceben — enmiMizeri 3aH TUTiHIH KUBIHABIFBI. COHFBI YaKbITTa 3aH Tl epeKIie
Hazap aymapra Oacrtamel. OHBIH IIIHAE 3aH KaJbINTACTBIPY TEXHUKAChl caJlachlHAa Oipiiama
JKAHAIIBUIABIKTAP/IBIH CHII31TyiHe, a3aMaTThIK KYKBIK Canachl OOWBIHIIIA HOPMATUBTIK Oa3aHbIH YJIFArObIHA
0aliIaHBICTHl OTAHJBIK 3aH IIBIFAPY YIASPICIHAE KYKBIKTBIK MOTIHHIH HBICAHBI MEH Ma3MYHBIHBIH MaHbI3bI
enoyip aptThl. Herisri MHCTUTYTTapbIHBIH TyOereiyli e3repyiHiH cajijapblHaH a3aMaTThIK 3aHHAMaHBIH
MOTIHEPI JIEKCUKAJIBIK YKOHE 3aH bl TYPFBIZAAH KypJIeii OOJIbI TaObLIaIbI.

O3 ke3eriHje, OTaHABIK a3aMaTTHIK 3aHHAMAaHBI JKYHENeHAipy KoHe OapibIK HOPMATHUBTIK KEHICTIKTI
JAMBITY a3aMaTTHIK-KYKBIKTBIK MOTIHJEP/IH TUINIK epeKIIeTKTepiHe erKel-TerKel Tannay Kypri3yaiH,
KYKBIKTBIK HOpMaJiap/ibl 3aHHAMAJIBIK pacimjeyre OaiIaHbICThl MaCeIeNIep i aHBIKTay MEH ISy iH Herisi
0o, COHIBIKTAH Ka3ipri yakpITTa a3aMaTThIK 3aHHBIH TiJiH 3epPTTEY epeKIlie MaHbI3Fa He.

A3aMaTTHIK-KYKBIKTBIK ~HOPMAaTHBTIK KEHICTIKTiH HEri3ri akmaparThlK Kypampaac Oeiiri  3aH
TEPMHUHOJIOTHSICHI 00JIBII TaObLIA Bl 3aHHAMAJIBIK MATIHICTI 9pOip 3aHJIBIK TEPMUH COHKEC YFBIMIIbI JA9IME-
JI9J KepceTyre OarbITTalFaH OeNrili O6ip KbI3METTI JKy3ere achlpajibl. OpOip HOPMATUBTIK-KYKBIKTHIK aKTiHIH
MOTIHIH/IE 3aHABIK TEPMUHOJOTHSIHBI KOJJAHY CayaTThUIBIFBl 3aHHBIH JKOFAPFhI CAllaChIHBIH, 9PEKET €Ty
TYPaKTBUIBIFBIHBIH HETi31 OOJBI Ta0bLIA b

3amaHayy HOpMaIllbIFapMaIlblIbIKTa TEPMHHHIH 3aHJIBIK MOTIHIHE €HII3UINCH YFBIMHBIH MarbIHACHIHA
ColKecCTiri, 3aH MOTIHIHJAET] TUIMIK KAaTENIKTep TOpi3/i Maceleaep o3eKTi 0ObI Kana Oepeni. A3aMaTThIK-
KYKBIKTHIK HOPMATHBTIK aKTiJIepJiH MOTIHAEPiHIE OJIapAblH Ma3MYHBIH TalijjayFa >KETKUIIKTI KOHLT
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KasakctaH Pecnybnukacbkl meH Typkus. ..

OeminOelinl nmen ecenTeiiMiz. JKorapbina alThuFaHIAp a3aMaTTBHIK 3aH MOTIHIEPIH TaayJblH HETi3Ti
3JIEMEHTI PeTiHAE 3aHIBIK TEPMHHOJIOTUIHBI 3ePTTEYAIH 63EKTUITiH aHBIKTaUIbI.

3epTTey HBICAaHBI pETIHIE 3aHIBIK TEPMHOHOJOTHSHBIH KaiHap Kke3i peringe Kazakcran
PecnyOnukaceinbiy xoHe Typkus PecryOnukaceIHBIH a3aMaTTHIK 3aH HOpMaJlapbl TaHJAIbL.

3eprreyaid HaKTHI MakcaTthl — Kazakcran PecrryOmmkacet MeH Typkus PeciryOnmnkachIHBIH a3aMaTThIK
3aHHAMaCBIHA 3aHJBIK TEPMUHOJOTUSHBIH KAJIBIITACTHIPHLTYBI MEH )KYMBIC iCTE€yiHe OaillaHBICTBI HETi3Ti
Mocenenep i KemeH i 3epTTey >KOHE a3aMaTThIK-KYKBIKTHIK 3aHHaMallbIK MOTIHHIH camacklH apTThIpyFa
OarbITTaIFaH TOKIPUOEIiK YCHIHBICTApABI 93ipJiey OOJNbIN TaObLIa bl

AHBIKTaIIFaH MaKCaThIHA COWKEC 3epTTeyAe MbIHA MIHAETTEP KOWBIIAIbI:

— Kasakcran PecnyOnukachiHbiH koHe Typkus PecmyOnmkachIiHBIH a3aMaTTHIK 3aHHAMAaCBIHIAFBl 3aH
TEPMUHOJIOTHUSCHIHA CAJIBICTHIPMAIIBI-KYKBIKTBIK, TANIay JKYPri3y, a3aMaTThIK-KYKBIKTHIK TEPMHUHOJIOTHSIIBIK
OPICTIH AaMy YpAicTepi MEH KeJICHIEKTEPiH alKbIHIAY;

— Kazipri 3aMaHfbl a3aMaTTHIK 3aHHAMaja 3aH TEePMHHOJOTHSCHIH KOJIaHyFa KATBICTBHI Mocelelepi
3epTTey, aHBIKTAY KOHE OJIap bl IIETTy KOJAAPHIH YCHIHY.

ooicmep men mamepuanoap

3epTTey oficTepi peTiHAEe FHUIBIMHU-TCOPHSIIBIK, HOPMATUBTIK-KYKBIKTBIK AKTiUIEpIeri, MEMIICKETTIK
OarnapinaManarbl KYKBIKTBIK aKTUIEPAI PaciMiey TOCUIIEPiHIH, TajJanTapbl MEH KaFuJaajapbIHBIH
XKUBIHTBIFBIHA KaTbICTHl Tajlfay, TONTAy, >KalIblIady, >KYHeney, CanbICThIpY, MHIAYKLHS KOHE IeAYyKLHS
KOJIJAaHBUIBL.

3epTTey Kyprizy marepuangapsl perinne «KyKbIKTBIK akTiiep Typaib» 2016 xbuirbl 6 cayipaeri
Neo 480-V Kazakcran PecnyOnukaceiabiy 3aHbr;, «KemeH i Kocimkepinik TuieH3us (PppaHdali3uHT) Typaibh)
Kazakcran Pecrry6nmkaceiabie 2002 sxbutebl 24 maycsiMaarsl Ne 330 3ansr; Kazakcran PecryOnukachIHBIH
AzamatTeik komekci. JKammbr Oemimi. 1994  okeuipel 27 kentokcan  Ne 268-XIII;  Kasakcran
PecrryOnmkaceiHbIH A3aMaTThIK Kojiekci (epekmie OemiM) 1999 xpurrer 1 minpene Ne 409-1 xaOpuinaHraH;
Typkus Pecriy6mmkaceapig Ne 4721 22.11.2001 k. kaOblimanFaH A3aMaTTBIK KOJEKC] aiqaaHbUIIbL.

Hamu:)fce/zep HCOHE MAIKbLIAY

HopmambirapMalibuiblK, - YpIOiCi MEMJIEKETTiH KYKBIKTHIK KBI3METiHIH Oip Typi 0Oojia OTBIpHIM,
QJIeYyMETTIK OacKapy TETITiHIH MaHBI3ABI Kypamaac Oediri Oosbn TaObUTafbl, COHIBIKTAH FaIBIMAAPABIH
Ha3apblH ayiapajpl. KYKBIKTBIK akTUIEpHAl KajbIITACThIPy YPIICIHAE 3aH MOTIHIH 93ipiiey, KOJJIaHYIbIH
JIYPBICTBIFBI MEH JIQJIME-IQJIIITT MaHBI3/IbI POJI aATKAPAIbl.

Kazakcran PecyOnmnukachIHBIH a3aMaTThIK-KYKBIKTHIK HOPMAaJIApIbIH THIMIUTITIHIH KOKETT] TalanTapsl
peTiHAe 3aHHAMaNBIK MOTIHJAE [OJIME-JI9J, CayaTThl KYpPBUIFaH TEPMHUHOJIOTHUSIIBIK JKYWEHiH, COHJaii-ak,
CTHJIMCTUKAJIBIK TYPFBIIAH JYPBIC PACIMIEIreH TUTIHIH 0OJybl KapacThipbliaabl. Ka3ipri TaHmaa azamMaTThiK
3aHHaMajla XoHE HOPMATHBTIK cajiafia KaMTBUIFaH 3aHAbl TEPMHUHOJOTHSUIBIK KEHICTIKTI XKyileney >KoHe
OipizaeHipy epekiue e3eKTi 0oJbIn TadblIaabl. 3aH TEPMHUHOJIOTHSICHIH PETKE KeNTipy HOpMa IIbIFapy >KoHe
KYKBIKKOJIJIaHY CyOBEKTLIePIHIH KbI3METIH alTapIIbIKTal KEeHUIICTE .

Bi3niH ofibIMbI3INA, 3aH IIBIFAPYIIBIHBIH KEWJEe 3aHHBIH JKEJCN TYPAE KYpacThlpy YMTBUIBICHI Maiiia
00JIFaH KOFaMIbIK KaThIHACTAP/bI T€3 apajia peTTey KaXKeTTUTriHeH TybIHnaiapl. COHBIH HETi31HJe OChIHIAl
YMTBUIBIC KOOiHeCe 3aHHBIH CallachlH €9yip TOMEHICTE/Il XKOHE COHBIH CaliZlapbIHAH KYKBIK KOJIaHya Tepic
pOJIb aTKapaThlH OapJIbIK TEPMHUHOJIOTHSUIBIK KATCIIKTEPAiH 0osybiHa okenesni. COHAbIKTaH, OYKia YITTHIK
HOPMATHUBTIK 0a3aHbl, acipece a3aMaTTHIK-KYKBIKTHIK MarbIHAJIaFbl 3aHHAMAIBIK aKTUIepAi alTapibIKTan
KaHAPTY JKaFJaiblHAa 3aHHAMAJIBIK MOTIH/I KAJBIITACTHIPY TEXHUKACHI MEH TAaKTHKAChIHA, 3aH TUIIHIH
O3IHJIIK epeKIIeNKTepiHe JKOHE 3aH TEPMHUHOJOTHACHIHA TaljlaMallbl 3epTTeyJiep JKYPrizy KaKeTTiiri
TybiHaazsl [1: 112].

«KykbIKTBIK akTinep Typans» 2016 >xeapiH 6 coyipaeri Kaszakcran PecnyOnmkacsl 3aHpIHBIH 24-
0a0bIH/Ia HOPMATHUBTIK KYKBIKTBIK aKT MOTIHIHIH Ma3MYHbIHA YKOHE Ka3blUly CTHIIIHE KOWBLIATBHIH TajlanTap
kepcerinired [2]. Ocwbl opaiina Kazakcran PecnyOnukaceimen Typkus PecnyOnuKachIHBIH a3aMaTThIK
3aHHaAMaJapbIHJa KOJIJAHBUIATEIH KeHOip 3aH TepMUHACPIHIH MarblHACHI MEH Ma3MYHBIHBIH aHBIKTaTybIHA
ToKTaNablK. OHBIH iIIIHAE IIET TUTIHEH €HTeH TEPMUHACPAIH SpPEeKeT €Tyl 3aHHaMamapja KOJJaHyIbIH
EpeKIIeIIKTePiH aHBIKTAY.

Exi enmiH a3amaTThIK 3aHHAMachIHAA IIETENIK TEPMHUHJIEPIIH KOJIAHBUIYbl OPBIH alyJ]a, COHBIH
JoTIENTi PETIHIE «HIIOTEKay», «(HaKTOPUHI», «(ppaHUYad3uHI», «HOPMa» TEpMUHIEpiHE OepiireH TyCiHIKTepAi
KapacTbipaibiK. 1994 xbuirbl 27 sxenrokcanmarbl Ne 268-XII1 Kazakcran PecnyOnukachbiHblH A3aMaTThIK
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kojekciHig 303-0a0bIHbIH |-TapMakmIacklHA CoMikec: «Mnomexa — XemiAre CalbIHFAaH MYJIK KeTi
CaANYIIBIHBIH, HeMece YIIIHII Oip >KaKThIH HeNiTiH[Ie XOHe MaiAalaHyblH/a KajaTblH KEemiul Typi» [emn
oexitinren [3]. Typkus PecrmyOnmkaceiabiH 3aHHamMachk! OoiipHma: «Mnoreka [ipotek] — >KBUDKBIMAaWTBIH
MYJIKTI 0epy, KYKbIK MECiHE >KbDKBIMAHTBIH MYNIKTIH KYHBIHAH alyFa KYKbIK OepeTiH HIeKTeyJi KYKBIK»
[4: 358].

Kazakcran Pecniyonmkaceabry 2002 xbeuirbl 24 Maycbimaarsl Ne 330 «KemmeH i KoCimKepIiK JTUISH3HS
(bpanyaiizuHr) Typaiby 3aHBIHBIH 1-0a0BIHBIH 2-TapMakKiackiHa colikec: «KemeHai KoCinKepiK JTUICH3US
(bpanyaii3uHr) — alpbIKIa KYKBIKTAp KEIISHIHIH KYKBIK MEJICHYIIICI OChI KeIIeH Il 0acKa TyJIFara eTeMIi
Heri3fe maimamaHyra OepeTiH KocimKepiiKk KbI3MeT», — Jen OekitinreH [5]. Am, TypiKk 3aHOBIK
TePMHUHOJNOTHIChIHAH «DpaHvaii3uary [franchising] — WHBECTOp YCHIHATBHIH KBI3METTIH OpHBIHA Tayapiap
MeEH KBI3METTEp/Ii Maiiganany» el aHbIKTAIFaHbIH Kopemis [6: 566].

Kazakcran PecnyOnukacbiHBIH A3aMaTThIK KOJACKCiHIH 37-TapaybiHna @axmopunemi — akimaynai
TajanTel Oepim, Kap KbUIaHABIPY 1en KapacTeippurrad [3]. O3 keserinme Typkusa PecmyOnmukackHBIH
a3aMaTThIK 3aHHaMachl OoibiHIIa Paxmopune [faktoring] Oyn — «akmanail Tanantel 6epy apKbUIBI Ky3ere
aCBIPBUIATHIH KOHE MOMiJie TapanTapbiHbIH Oipi OOpBILIKEpIiH MiHAETTEMECiHIH COMAChiH Hecue Oepyirire
TeJley apKbUIBl Hecue Oepylili MeH OOpHIIIKep apachlHAAFbl aKIIajiail MiHAEeTTEMere Kipicyre MiHIeTTeHETIiH
KapKbUIAHIBIPYIBIH epeKiie Typi» [7: 658].

ConbiMen katap, 2016 sxbuirbl 6 coyipaeri Ne 480-V «KykbIKTHIK akTifiep Typanb» Kazakcran
PecrryOnukaceiaeiH 3aHBIHBIH, 1-0a0bIHEIH 18-TapMakmiaceiHa colikec: «KYKBIK Hopmacsl — peTTENeTiH
KOFaMJIBIK KaTbIHACTap MIEHOEepiHe KOl MapTe KOJJaHyFa apHaJFaH, JKeKe-Iapa alKbIHaaIMaraH TyJIFanap
TOOBIHA KOJIJITaHBLIATHIH, TYPAKTHl HEMECE YaKBITIIIA CUIIATTAFbI JKAJIbIFA MIHACTTI MiHE3-KYJIBIK KaFHIachD)
— gen kepcertince, [2] Typik PecrnyOnuKachIHBIH 3aHHaMachlHAAa KYKBIK Hopmacer [hukuk normu] —
KOFaMJIBIK KaTBIHACTAPABl PETTEYIIl OpeKeT eTEeTiH KAIbIFa MIHAETTi, (OopMalbIbl TYpPAE aHBIKTAIFaH
MiHe3-KYIbIK epexeci [8: 123].

JKoraprina aranrangapsiH Herizinge Kazakcran PecnyOmukachiHbiH xoHe Typkus PecmyOmukachbiHBIH
a3aMaTTHIK 3aHHAMATAPBIHAA IMIETENAIK TYI TambIpbl 0ap 3aHABIK TEPMUHACPAIH KOJIaHBLUIATHIHIBIFBIH
Kepyre Oonanbl. [lerenMeH, ofap bl MaiaaaaHyablH epeKIIe xKaFqaiiapbiHa Ha3ap ajlapFaH JKeH.

Kazipri TaHma 3aH ojeOueTTepiHAC INETSNIIK 3aHIBIK TEPMUHACPAI COJI KaINbIHAA TainanaHyra
KATBICTBI opTYpii ol-mikipmep KambinTackaH. CoHbH imiHAe B.A. TOCTHKTIH «erep OTaHABIK JEKCHUKaaa
THICTI YFBIMJIBI HAKTHI aHBIKTAWTHIH cO3 00Jica, OH/Ia OTAH[BIK JIEKCUKAIaFbl CO3/i Maiinananyra Oonaably,
COHBIMEH KaTap, «IIECTEeNIK TePMHUHOJIOTHSIHBI HETI3Ci3 MaijanaHyra kol OepMmey IIeTeNIiK TePMHUHAEP/]
KOJIaHyJlaH TOJNBIK Oac TapTynbl Oummipmerini. Cebebi, Oyy HeriziHeH, MYMKiH OOJMaWTBIH JKOHE €H
0acTBICHI MaKCaTTHUTBI eMec Jkarnai» [9: 305] nereH mikipi akpuUIFa KOHBIMIIBL.

Kopuvimuinosi

JKorapbiia atanraHapIblH HET131H1€, MbIHAIall KOPBITHIHABUIAPFA KENTIK:

— A3aMaTTBIK-KYKBIKTHIK HOPMATHBTIK epekenep/i TYKbIPhIMAAy Ke3iHAe JJCTYpii TepMUHICPIIH
©31H/IIK TYI TaMbIpIapbIMEH JKOHE IIETEN/IIK JEKCHKaMeH YHIleciMiHAe KOPIHEeTIH TEPMUHOJIOTHSIIBIK TeTle-
TEHJIKTI CaKTayFa ThIPBICY YChIHBUIAAbl. COHIBIKTAaH, IMIET TIJIIHEH €HIeH TEPMHHOJIOTHSHBI Tepic
naiaananday Kepek, 3aH FhUIBIMBIHIIA OJIap Il Ak jallaHyFa KaThICThI )KaJIIbl OacTaynapra CyHeHe OTBIPHIII,
Ka3aKCTaHJIBIK 3aH TUTIHE Ke3 KeJTeH IIeT TUIAIK TEpMUHAEPAl eHri3y ce0edl aHBIKTaTyhl THIC eKEHIH ecKepe
OTBIPHII, IIET TUTIHEH CHICH TEPMUHOJIOTHSIHBI MaiilaiaHy KaXkeT;

— A3aMaTTBIK-KYKBIKTBIK ~ HOPMATHBTIK  aKTUIEPIIH  MOTIHIACPIHIAE  NalJalaHbUIATBIH  TLUIIIK
KYpBUIBIMAAPAbl OHAMIATy apKblUIbl Ke3 KeJIreH MYIJIeal TyjFara KapamaibIM J>KOHE TYCIHIKTI eTin
KaJIBINTACTBIPY KAXKET;

—3aH MmIBIFapylIbIFa a3aMaTTHIK 3aHHAMalla 3aHIBIK TEPMUHOJOTHSHBI KOJIAaHYMEH OailllaHBICTHI
MoceneNep i ayKbIMBIH TapbUITY >KOHE TUINIK HOpMmanapasl Oy30ay apKbUIbl 3aHHBIH TUIIK MOIEHHETIH
JKOFapbl JCHrele KeTepyre YMThUIYbl KEpeK. ATayiraH ypIicke OipTyTac JIMHIBHUCTHKAJIBIK-KYKBIKTBIK
3epTTEYJIEp  HOTIDKECIH  KalbINTACThIpAThIH, 3aHHAMAJBIK  MOTIHAI  KEIICHJI  KYKBIKTBIK JKOHE
JIMHTBUCTUKAJIBIK caparramMaliap bIKIal €Tyl Kepek;

— ¥¥eIM/Iap ONApIbIH Ma3MYHBIHA COWKEC, MYMKIHJITIiHIIE HAKThl JKOHE aHBIK aHBIKTATYhl KEpeK.
Ocpiran  OalaHBICTBI  a3aMaTTHIK-KYKBIKTHIK ~ HOPMATUBTIK  aKTiHIH  MOTIHIHAE  aHBIKTaMaHBI
OpHAJIACTBIPY/IBIH HETi3r1 MaKcaThl THICTI YFBIMHBIH MOHIH TOJBIK, KaH-)KaKThl, 3aHIbI TYPJE HETi3/eIreH
JKOHE CayaTThI ally OOJBIN TaObLIa k.
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CoHbIMEH, OapibIFBIHA KON JKETIMJi, OTaHABIK HOPMATHBTIK MACCHBTIH OapiiblK aHBIKTaMaJIbIK
anmapaTthbiH, OHBIH 1IITHJIE a3aMaTThIK KYKBIK TEPMUHOJIOTHSICHIH KAMTHTHIH TEPMHHOIIOTHSUTBIK CO3JIIK Kacay
KepeK, apHaiibl HOPMATHUBTIK aKTiJie OHBIH KAJBIITaCy TOPTiIOIH TYCIHAIPE OTBIPBIN, OCHI CO3MIKKE
MEMJICKETTIK MopTeOe Oepy Kepek. AHBIKTaMalblK MaTepuaapibl OChIHAAW kyieney Kazakcran
PecnyOnukachIHBIH a3aMaTThIK 3aHHAMACBIHAA 0ap KaHIIBUTBIKTAp MEH OJKBUIBIKTAP/IbI KOK Ke31H/Ie HAKTHI
KoMeKTecyi KakeT. byn Oapnblk 3aH mIbIFapy MPOIECIH JKETIAipyre OarbITTalfaH j>XaHa FHUIBIMH
TYKBIPBIMIAP MEH TOKIPUOEIiK YChIHBICTAPABIH HETi31 O0omabl.

byn 3epmmeyoi Kazaxcman PecnybOnuxacer Binim owcone 2vinvim munucmpiiciniy Folnvim komumemi
Kapaicvlianovipowt (I panm Ne AP09259787).
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M.T. Axumxkanosa, I'.B. AceroBa, A.K. Myparosa

Oco6eHHOCTH onpe/iesIeHUs] HEKOTOPBIX IOPUIMYECKNX TEPMUHOB B IPAKAAHCKOM
3akoHoaarteabcTBe Pecnydsuku Kasaxcran u Typenukoi Pecny0oinku

CraThs TOCBSIIEHAa CPAaBHUTEIHHO-TIPABOBOMY aHAIU3y OCOOCHHOCTEH TNPHUMEHEHHS HEKOTOPBIX
IOPUIMYECKUX TEPMUHOB B TPaXXJaHCKO-TIPABOBBIX HOPMATHBHBIX akTax Pecmybnmku Kazaxcran u Typenkoit
PecriyOonuku. B pesynpraTe aHanm3a TeMbl OBUIM BBISIBICHBI OIPEACIICHHBIE 3aKOHOMEPHOCTH B IIpoLecce
pa3sBUTUA IOPUIMYECKON TEPMHUHOJIIOTUM B I'PaXKJAaHCKO-NIPABOBBIX HOPMAx M aKTaX, YTO MOXKET CIYXXUThb
OCHOBOM JUIsl CO3JaHUs IEJOCTHOM KapTHHBI (DOPMHUPOBAHMS FOPHIMYECKOTO SI3bIKA B CTAHOBJICHUH
OTEUECTBEHHOI0 rpaxkaaHckoro mpasa PecmyOmuku Kaszaxcran. HccnemoBanme mnpo0ieM, CBS3aHHBIX C
(hyHKIMOHUPOBAHUEM IOPHINYECKON TEPMHHOJIOTHH B COBPEMEHHOM T'Pa)XTaHCKOM 3aKOHOJIATEIbCTBE, ACT
OCHOBaHHE K BCECTOPOHHEMY OCMBICIEHUIO IyTel COBEPIICHCTBOBAHMS OTEYECTBEHHOTO HOPMATHUBHOTO
MPOCTPAHCTBAa. ABTOpPaMH OOOCHOBAaHBI BBIBOJBl W PEKOMEHIAIMH, HWMCEIONINE TEOPETHIEeCKOoe |
MPaKTHUYECKOE  3HAYeHHEe, TMOJKPEIUICHHbIE KOHKPETHBIMH NpHMEpaMH UM  HalpaBlIeHHblE  Ha
COBEpPIICHCTBOBAHHE Ka4eCTBA TEKCTOB TIPAXKIAHCKO-TIPABOBBIX HOPMATHBHBIX aKTOB PecmyOimku
Kazaxcran. ChopmyaupoBaHHbIE aBTOPaMH B HCCIIEIOBaHMM TEOPETHYESCKHE BBHIBOABI M BBIpabOTaHHbIC
IpaKTUYeCKue pPEKOMEHAAIMM 10 YIy4YIIEHHIO KauecTBa 3aKOHOAATENBHOTO TEKCTa MOIyT OBITh
UCIOJIB30BAaHbl MPU pa3pabOTKe OOLUX MpaBWJI IOPUAMYECKOW TEXHHUKH, COBEPLICHCTBOBAHMHM 3aKOHA
Pecnyonuku Kazaxcran «O mpaBOBBIX aKTax», HOPMOTBOPYECKOH NESITEIHOCTH U MPaBONPUMEHHUTEIBHON
MpaKTHKH, a TaKkkKe B JAEATEIbHOCTH, CBA3aHHOM C TPOBEJAECHUEM JIMHTBUCTUYECKON H3KCIEPTH3BI
3aKOHOIMPOCKTOB Ha TOCYIapCTBEHHOM sI3bIKE. ABTOpPaMH MPEIJIOKECHO BBEACHHE YHH(DHIUPOBAHHOTO
IOPHIMYECKOTO  TEPMHHOJOTHYECKOTO  CIIOBaps, COJEPXKANIEro  YIOPSAOYEHHBIE  OOIIECTIPHHSTHIE,
enHOOOpa3HbIe W Hajjexamnle oGOopMIICHHBIC FOPHINYECKIEe TepMUHBL. [Ipy HammMcaHWW CTaThU aBTOPaMH
HCIIOJIB30BAINCH OOIMEe METOJbl HAYy4YHOrO MO3HAHMS: CHHTE3, aHalM3, MHAYKLUS, NeAyKIHi, KpOMe TOTo,
CpPaBHUTENbHO-TIPABOBOI, CHCTEMHBIH, JIOTUUECKUA METOIBI.
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9KCIIEPTU3A, 3aKOH, TEPMUH, [ 'pa’kIaHCKUI KOAEKC.

M.T. Akimzhanova, G.B. Assetova, A.K. Muratova

Features of the definition of some legal terms in the civil legislation
of the Republic of Kazakhstan and the Republic of Turkey

The article is devoted to a comparative legal analysis of the peculiarities of the use of certain legal terms in
the civil legal acts of the Republic of Kazakhstan and the Republic of Turkey. As a result of the analysis,
certain patterns were identified in the development of legal terminology in the civil law norms and acts. This
can serve as a basis for creating a holistic picture of the formation of a legal language in the process of
formation of the domestic civil law of the Republic of Kazakhstan. The study of the problems that are
associated with the functioning of legal terminology in the modern civil legislation provides grounds for a
comprehensive understanding of ways to improve the domestic regulatory space. The authors substantiated
the conclusions and recommendations that have a theoretical and practical significance, supported by specific
examples, and aimed at improving the quality of the texts of the civil legal normative acts of the Republic of
Kazakhstan. Theoretical conclusions and developed practical recommendations can be used in the
development of general rules of legal technique, improvement of the law of the Republic of Kazakhstan “On
Legal Acts”, as well as to improve rule-making and law enforcement practice in activities, which are
associated with the linguistic examination of bills in the state language. The authors have proposed the
introduction of the commonly used legal terminology, which contains ordered, generally accepted, uniform
and properly formalized legal terms. During the study, methods of scientific knowledge: synthesis, analysis,
induction, deduction, in addition, comparative legal, systemic, logical methods have been applied.

Keywords: Republic of Kazakhstan, Republic of Turkey, legal terminology, civil legislation, legal technique,
normative act, legal expertise, linguistic expertise, law, term, civil code.
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AKTyaﬂbele BOIIPOCHI BOBMECIICHU S ymepﬁa HMYIIECTBY, IPUYUNHCHHOTO
AOPOKHO-TPAHCIMIOPTHBIMHA NMPOUCIICCTBUSIMU

CraThsl HalpaBlIeHa HA MCCIIEJOBaHUE BOMPOCOB IOPUIMUECKON OTBETCTBEHHOCTH 3a TPAHCIIOPTHBIE MPaBO-
HapyLIeHUs, peryIupyeMble 3aKoHoAaTenscTBOM PecnyOnmku Kazaxcran. ABTopaMu pacCMOTPEHBI TTOHATHE
«COCTaB TPaHCIIOPTHBIX IMPaBOHAPYLICHUID», BONPOCH aAMUHHCTPATUBHOW U YTOJIOBHOW OTBETCTBEHHOCTH,
NPOBE/ICH CPaBHUTENBHBINH aHAIM3 B pa3pe3e o0iacTell CTpaHbl 110 JOPOXKHO-TPAHCIIOPTHBIM IpaBOHAPYIIIe-
HIsIM. COTJIacHO NOKa3aTelsIM YIIOJIHOMOYEHHBIX opraHoB PecryOimku KazaxcraH, 1opoKHO-TpaHCIIOPTHBIE
MIPOMCLIECTBHS COBEPIIAIOTCS, B YACTHOCTH, 110 CICAYIOIIMM MPUYUHAM: MPEBBILICHUE AOIYCTUMON CKOPO-
CTH, BOXJECHHE aBTOTPAHCIIOPTHOTO CPEACTBA B COCTOSHHHU AJIKOTOJIFHOTO OIbSHEHHS, OOrOH M BBHIE3d Ha
BCTPEUHYIO MOJIOCY, HECOOIOICHNE AUCTAHIINN U TPABUII JOPOXKHOTO JBIKEHHS, HAPYIICHHE MIPaBHI IIepe-
BO30K ITAaCCa’KMPOB M IPABUII MENIEXOJHOTO ABWKEHUS. AHAIIN3 CTEIICHH YTOJOBHOW M aJAMHHHCTPATUBHOM
OTBETCTBEHHOCTH, CBS3aHHOW C YBEIMYECHHEM aBTOTPAHCIIOPTHBIX CPEACTB U BIHSIHHEM POCTa SKOHOMHYE-
CKOTI'0 pa3BUTHS, [10KA3aJl, YTO Pa3BUTHUE U COBEPLICHCTBOBAHUE TPAHCIIOPTHBIX OTHOIIEHUN pacCMOTPEHBI B
KauecTBe MHCTPYMEHTa Pa3BUTHS SKOHOMHYECKHX MeXaHW3MoB. Kpome Toro, B paboTe OIMCaHBI BOIPOCEH
BO3MEIICHNUs Bpela KaK ITOCIEICTBHS Pa3BUTHS JOPOXKHO-TPAHCIIOPTHBIX OTHOIICHHH M HEOOXOZUMOCTH
YETKOI'0 yperyJupoBaHUs JaHHBIX OTHOIICHHI HOpMaMu IpaBa. BajkHbIM aclieKTOM JaHHOI'O HUCCIIEIOBAHUS
SBICTCSL BOIPOC 3aKpEIICHHsI NPABOBOTO IOJIOKEHUSI CyOBEKTOB JOPOKHO-TPAHCIIOPTHBIX OTHOIICHHI B
HOPMAaTHUBHO-TIPABOBBIX akTaXx. HeoOXoauMO NOMHHTB, YTO, HECMOTpS Ha TO, Pa3BUTHE JOPOXKHO-
TPaHCHOPTHBIX OTHOIICHHH SBIIAETCS BBHITOAHBIM C TOYKH 3PEHUSI SKOHOMUKH CTPaHBI, HECOOMOAEHNE 3Ie-
MEHTApHBIX TPABUII JOPOXKHOTO ABMIKEHUSI MPECTaBIIsIET cOO0H HAaHOOIIBIIYIO OTACHOCTb.

Knrouesvie cnosa: AIMUHUCTPATUBHBIC IIPaBOHAPYUICHUSA, aIMUHUCTPATUBHOC NPaBO, aIMUHUCTPATUBHOEC
B3bICKaHHEC, YI'OJIOBHOC IIPABOHAPYIICHHE, YI'OJIOBHOE IIpaBO, TPAHCHOPT, IIpaBa YCJIOBEKA, AOPOXKHO-
TPaHCIOPTHBIC NPOUIICCTBUSA, TOCYAapCTBO, TPpaBMa.

Beeoenue

Kazaxcran — cTpaHa c OrpOMHO# TEppUTOpPHEN M IMHUPOKUMH TIpocTopami. «Jlopora — 3T0 mMpojoi-
JKEHHE IYTH, HapOJ — MPOJODKEHUE CTPaHbl», — TOBOPHJI Ka3axckuii Hapona. Oco0oe 3HAYCHHE MMEIOT
MOHSITUS <«JIOPOKHOE COOOIIECHUE», «B3aMMHOE IOCCIICHUE» M «JIeJIoBas CBs3b». McTopus aBTOMOOWMIISA
BKJIFOUYAET B ceOs IBOIIOIUIO, KOTOpAs MPOU30IILIAa BO BceM MUpe. HecMOTpst Ha TO, 94TO mepHuoj CTaHOBIIe-
HUSI aBTOMOOWIJIBHOTO cOObITHA Hadancs ¢ XV Beka, TeMIIbl PA3BUTHSI aBTOMOOMIIBHON MTPOMBIIIIEHHOCTH C
KKJIBIM TOJOM PacTyT. ABTOMOOHIIECTPOCHHE W Pa3BUTHE JOPOKHON MH(PACTPYKTYpPhl HA MPOTSHKEHUU
IBAJIATHA BEKOB OBLTH MEpOi MOJEPHHM3AIMHA U SKOHOMHYECKOTO TMporpecca. B HacTosiee BpemMsi aBTOMO-
OWIIb CTAHOBHUTCS COOCTBEHHOCTHIO OOIIECTBA, HEOTHEMIIEMOU YacThIO IOPOKHOTO JABMKEHUS U CITY)KUT €C-
TECTBEHHBIM TIPOJIOJDKEHUEM JIFOO0T0 MPOU3BOJCTBEHHOTO Mpoiiecca. ABTOMOOWIBHBINA TPAHCIOPT 3aHUMa-
€T JINTUPYIOIINE TO3UIMN B TIPUTOPOIAHBIX M MACCAKUPCKUX MEepeBO3KaxX. BoJbIioe KOMm4ecTBO aBTOMO-
OMIILHOTO JIBMYKEHUS TIPEJICTABIISIET CEPHE3HYIO YTPO3Y JJIS Ka4eCcTBa )KU3HMU.

JlopoKHO-TpaHCTIOPTHBIE TIPOUCIIECTBUS SBISIOTCS OCHOBHOWM MPUYNHOW CMEPTH B MUPE, B pE3yJIbTaTe
yero Oosiee 1,25 MJIH YENIOBEK ©KEroJHO yMUpParT W 50 MJIH MOJydaloT TpaBMbL. JKepTBBI TOPOXKHO-
TPAHCIIOPTHOTO MPOUCIIECTBUS UMEIOT Psiji (PU3MUECKUX, ICUXOJIOTHYECKUX U FOPUAMUECKUX MMOTPEOHOCTEH,
KOTOPBIE COXPAHSIOTCS B TEUCHHUE JIUTENBHOrO BpeMeHU. OHU 4acTO MPUBOAAT K JOJTOCPOUYHOMY TPYAO-
YCTPOMCTBY W (PUHAHCOBBIM TPYIHOCTSAM C JIMYHBIMH, COLUAIBHBIMH U SKOHOMHUYECKHUMH IIOCIICICTBU-
mu [1].

Brnaronaps ckopocTu UCHOIB30BaHUS «OT ABEPH JO JBEPU» BO3PACTAET POJIb TPAHCIOPTA B MEXIYTO-
POIHUX U MEXIYHAPOJHBIX MACCAXKHUPCKUX MEPEBO3KaxX. DTOT MPOIIECC HAOIOMACTCS W B HAIICH CTpaHe.
B 1991 r. B KazaxcraHe HacUMTHIBAIOCH B OOIIEH CIIOKHOCTH 1,4 MITH aBTOMOOMIIEH, U3 HUX 372 ThIC. TPY-
30BBIX aBTOMOOMIIEH, 54 ThIC. aBTOOYCOB, 849 ThIC. JIETKOBBIX U 119 ThIC. cCIenMaIbHBIX aBTOMOOMIIEH [2].

*ABrop-koppecrionzent. E-mail: jan68@inbox.ru
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[IpoTsxeHHOCTH aBTOMOOMNBHBIX Jopor PecnyOmuku Kazaxcran cocraBiser 128,3 ThIC. KM, U3 HHX
6oxee 97,4 THIC. KM aBTOJIOPOT OOIIEro MOIB30BAHUA, B TOM UHcie 23,5 ThIC. KM aBTOAOPOT pPeCIyOIuKaH-
CKOT'0 3HaUCHUA 1 73,9 THIC. KM aBTOJOPOT 00JIACTHOTO M paOHHOTO 3HAYCHWIS.

Memoowt u mamepuanst

[Ipn Hanwcanny MaHHOW CTATHU OBLIM MCTIOIH30BAHBI HAYYHBIE TPYIBl OTEYECTBEHHBIX U 3apyOe HBIX
YYEHBIX, Oa3UpyroIrecs Ha U3yYeHNH HAyYHBIX M TEOPETUYECKHX MATepHAIOB IO BOIIPOCAM BO3MEIIECHUS
yiep0a UMYIIeCTBY, IPUIMHEHHOTO JOPOKHO-TPAHCIIOPTHBIMH MPOUCIIECTBUSAMH. B mporiecce paboThl aB-
TOPBl ONMUPAIKCh HAa METONbl aHAIHM3a HOPMATHBHO-TIPABOBBIX aKTOB, PErYIHPYROIIUX chepy JAOpPOXKHO-
TPAHCIIOPTHBIX MPECTYIUIEHNH, CPAaBHUTEIHFHOTO aHAIIN3a PELIeHHs NCCIeyeMOro BOmpoca B IPYTHUX CTpa-
HaX, KpPOME TOTO, MPUMEHSIINCh CTATUIECKUH, (POPMATbHO-TIOTHIECKHA, HOPMATHBHO-IIEHHOCTHBIH U CPaB-
HUTEJIHHO-TIPABOBOYN METOJIBI.

Peszynomamer u 006cysxcoenue

Bce nuHum cBA31, TpaHCIIOPTHBIE MIPEANPHUATHS U TPAHCIOPTHBIE CPEACTBA OOBEANHSIOTCA U 00pa3yroT
MHUPOBYIO TPaHCIOPTHYIO cuUcTeMy. [loa TpaHCIIOPTHBIMH CpEACTBAMH CIlIeAyeT MOHMMAaTh aBTOMOOWIIH,
TPaKTOPHI BCEX BUOB M MHBIC CAMOXOJIHBIC MAIIMHBI, TPAMBaH, TPOJUIEHOYCHI, a TaK)Ke MOTOLMKIIBI M APY-
e MEXaHWUYECKUE TPAHCIIOPTHBIE CPENICTBA.

Hcnonp3oBanue BomuTeneM TeseoHa MO0 PagoCTaHIMK MPU YIPABICHUN TPAHCIIOPTHBIM CPECT-
BOM BJIeUeT mTpad B pazMepe MATH MECSYHBIX pAaCUETHBIX MOKazaTenei. JlelcTBre, coBepIIeHHOE TTOBTOPHO
B TEUEHHE I'0Zla MOCIIE HAIOXKEHUS aAMUHHUCTPATUBHOTO B3BICKAHMS, BiIeUeT IITpad B pa3Mepe ACCATH Me-
CAYHBIX PacdeTHBIX MokazaTesel. IIpyu ympaBlieHUH TPaHCHIOPTHBIM CPEACTBOM AOITYyCKAeTCA HCIIOJIB30BaA-
HUe TenedoHa MO0 paTuoCTaHIIuK ¢ TIOMOUIBIO MTPOCTYIIMBATENS U TPOMKOH CBSI3H.

IIpeBsllieHHE BOOUTENAMHI TPAHCIOPTHBIX CPEACTB YCTAaHOBJIECHHOW CKOPOCTH BHKEHHS HA BEIHUUHY
OT JIeCATH A0 ABaIlaTH KMJIOMETPOB B Yac BieYeT WTpad B pa3Mepe MATH MECAYHBIX PaCUETHBIX IOKa3aTe-
neit. [lpeBbllieHne yCTaHOBIEHHOW CKOPOCTH ABMKEHUS TPAHCIIOPTHOTO CPEACTBA HAa BEIMYMHY OT JIBaJIIa-
TH JI0 COpOKa KHJIOMETPOB B 4ac BiedeT mrpad B pa3mMepe JecsaTH MECSYHBIX pacueTHBIX mokasareneil. [Ipe-
BBILLICHUE YCTAHOBJIEHHONW CKOPOCTH ABMXEHUS TPAHCIIOPTHOTO CPEACTBA HA BEIMUYUHY OoJiee COPOKa KUJIO-
METpPOB B Hac Bie4eT mTpad B pazMepe JBaALATH MECSYHBIX pAacueTHBIX Mokaszarenei. JleficTBusi, coBep-
IICHHBIE MTOBTOPHO B TEUEHHE rojja TOCIE HAIOKEHHS aIMUHHCTPATHBHOTO B3bICKAHWS, BIEKYT IITpad B
pas3Mepe TpUILATH MECSIYHBIX PACUETHBIX [TOKa3aTeNIeH.

Hecobmoaenne npaBuil OCTAaHOBKH MapIIPYTHBIX TPAHCIOPTHBIX CPEICTB, IBM)KEHUS B JKWIIBIX 30HAX,
MEPEBO3KHU MACCAKUPOB U TPY30B, UCIOIB30BaHNE pEMHEH 0€30MIaCHOCTH, yIpaBlieHHe MOTOIMKIIAMH U MC-
MOJIb30BaHUSI MOTOLIUIEMOB IIPH NEPEBO3KE MacCaXUPOB HA HUX, OYKCHPOBKA TPAHCHOPTHBIX CPEACTB, MPH-
MEHEHUE OCBETHTEJIbHBIX MPHOOPOB B TEMHOE BPEMS CYTOK HMJIM NPH OTCYTCTBUH BHAMMOCTH IPHUBOISAT K
mrpady B pazMepe MATH MECSIYHBIX PACUETHBIX MOKa3aTeseH.

HewucrnionHenne BojuTeneM oOsS3aHHOCTEH, MPEITyCMOTPEHHBIX 3aKoHoJarelbcTBoM Pecmyonuku Ka-
3axcTaH B 00JIaCTH JIOPOYKHOT'O JBIKEHUS, B CBS3U C JIOPOKHO-TPAHCHOPTHBIM HPOUCIIECTBHEM, YYaCTHH-
KOM KOTOPOT'O OH SBJISIETCS, BJeueT mrpad B pazMepe ISITH MECAYHBIX pacueTHBIX MokazaTeneid. Ocrasie-
HUE BOJUTENIEM MECTa JOPOKHO-TPAHCIOPTHOTO MPOUCIIECTBUS, YIaCTHUKOM KOTOPOTO OH SIBISICS, B Ha-
pYILIEHHE MPaBUII TOPOKHOTO ABMIKEHUS, BICUET JIMIIEHNE MTpaBa YIPABIECHUS TPAaHCIOPTHBIMHU CPEICTBAMHU
CPOKOM Ha OJIUH T'OJI.

ITo nammm pacueram, umb 40 u3 74 crareit KoAll PecryOnunku Kazaxcran o TpaHCIOPTHBIX HpaBo-
HapYIIEHHUSIX TECHO CBSI3aHbI CO c()epoil yrolOoBHOW MPaBOBOM OTBETCTBEHHOCTH, ITOITOMY TPYIHO U30EKaTh
omKOOK B ONpEAEIeHUH CTENCHH MPaBOBOW 3aIlUTHl TOCYAApCTBa HAPYLICHHBIX OOLECTBEHHBIX OTHOILIE-
Huii. «Korma B cr. 10 YronoBHoro komekca Pecrrybnukn Kasaxcran BepBbie MOSBHIOCH ITOHSATHE «YTOJIOB-
HBIM MPOCTYIIOK», MPOU3BOJICTBO YCIOKHHUIIOCh, €0 HEOOXOAMMO OBLIO OTIMYATh OT MPECTYIUICHUS W aj-
MUHHCTPAaTHUBHOTO ITpaBOHApYLIEHUs», — yKa3biBaeT K.A. bakumies B cBoeii padore [3].

VYka3bIBas Ha TO, YTO NMPECTYIUIEHUS HAa TPAHCIIOPTE Y HAC pa3MEIleHH! B TII. 14 YTromoBHOTrO Kojaekca
PK, B ommune OT mpenpiayliero YToJOBHOTO KOJeKca, 00OOIIeHa YroJOBHAs OTBETCTBEHHOCTH JIMIIA,
YIPaBISIONIEr0 BCEMH BHUAAMU TPAHCIIOpTa — KEJIE3HOAOPOXKHBIM, BO3AYLIHBIM, BOJHBIM, aBTOMOOWIIb-
HBIM, TPOJUIEHOYCHBIM, TpaMBalHBIM JTHOO APYTMMH MEXaHHYECKMMH TPAHCIOPTHBIMH CPEICTBAMH — 3a
HapylIeHne 6e30MacHOCTH TOPOKHOTO JBMKSHHS I TTPABHJII SKCIUTyaTallii TPAHCTIOPTHBIX CPEACTB.

K mpectymiennto mpoTuB mpaBui 0E30MACHOCTH JOPOXKHOTO JBIKEHHS WM SKCIUIyaTallid TpaHC-
MOPTHBIX CPEACTB OTHOCSATCS AESHUS, OOLIECTBEHHO ONAacHbIE ACSHUS, YKa3aHHbIE B yTOJIOBHOM 3aKOHE, Ha-
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pylIaronie HopMaibHOe (JYHKIMOHUPOBAHKUE TPAHCIIOPTA, B Pe3yJbTaTe KOTOPBIX HACTYMAIOT MPEILyCMOT-
PCHHBIE 3aKOHOM I10CTIEICTBHUS.

I'pynnoBbIM 00BEKTOM TPAHCHOPTHBIX MPECTYIUIEHUH SBISIOTCS OOLIECTBEHHBIC OTHOIICHUS, Peryiu-
pytomire 6e30MacHOCTh TOPOKHOTO JBIKEHHS U TIPaBHiIa SKCILUTyaTallid TPAHCIIOPTHBIX CPENCTB.

HenocpenctBeHHBIM 00BEKTOM HNPECTYIUICHHUS MOTYT OBITh IpaBuiia 0€30MaCHOCTH JOPOXKHOTO JIBHKE-
HUSL ¥ 9KCIUTyaTalli KOHKPETHOI'O BUAA TPAHCIIOPTHBIX CPEICTB (KEIE3HOAOPOXKHBIX, BOAHBIX, BO3AYIIHBIX
WM aBTOMOOHJIBHBIX), & IOTIOJIHUTEIBHBIM MPAMBIM 00bEKTOM — JKU3HB, 3I0POBbE, a TAK)KE COOCTBEHHOCTh
YeJIoBeKa 711 HEKOTOPBIX COCTaBOB.

[IpenMer mpecTyIieHHS — Kele3HOIOPOXKHBIN, BOMHBIN, BO3AYIIHBIN, aBTOMOOMIBHBIM TPAHCIIOPT U
IpyTue MeXaHNYeCKUe TPAHCIIOPTHBIE CPEACTBA.

C 00BEKTHBHOM CTOPOHBI, OOJIBIIMHCTBO YTOJIOBHBIX MPABOHAPYIICHUH, HANIPABICHHBIX HA TPAHCIIOPT-
HBIE CPEJICTBA, COCTOST U3 NEHCTBUH iU Oe31eHCTBUS, TOCIEACTBUI M MPUIUHHBIX CBA3EH MEXKITy HHFMH,
T.€. IPECTYIJICHUH MaTepHaIbHOrO cocTaBa. ToONbKO JBa pa3HBIX COCTaBa MPECTYIICHUI OTHOCATCS K (op-
MaJbHBIM 110 CBOEMY CTpOeHHIO. [ mpaBuibHON KBadu(UKAaLWMK NPECTYIUIEHHH Ha TpaHCIopTe ocoboe
3HaYEHHE MMEET TOYHOE OIpEJeleHHE BHIA TPAHCIOPTHBIX CPEACTB, SABIAIOLIMXCS MPEIMETOM JaHHOTO
mpecTyruieHus [4].

Tem He MeHee, B CBA3M C YBEIMUYEHHEM KOJIMYECTBA M BUIOB TPAHCIOPTa BBIPOC IMOKA3aTeNlb TpaHC-
MOPTHBIX TPECTYIJICHUH, B KOTOPBIX HAaOMI0JaeTcsl pe3Kuid pocT uucia nocrpanaBiux. Cpeau TpaHCHIOpT-
HBIX NPECTYIUVICHHMH BeIylllee MECTO 3aHMMAIOT JOPOKHO-TPAHCIIOPTHBIE NPOUCIIECTBHA. JlOPOXKHO-
TPaHCIIOPTHOE MPOUCIIECTBUE — COOBITHE, BO3HUKAIOLIEE B MIPOLECCe OBIKEHHS TPAHCIIOPTHOTO CPEACTBa
10 JIOPOTE U C €r0 y4acTHeM, MOBJIEKIIee CMEPTh YeJI0BeKa, MOBPEXIEHNUE TPAHCIIOPTHBIX CPEACTB, COOPY-
KEHU, TPY30B KOO0 MPUUNHUBIIIEE HHOW MaTepUANBHBIN BpE/.

Kaxnoe BTopoe 1OpOXKHO-TPAHCHOPTHOE MPOUCIIECTBUE HECET B ce0€ UEI0BEUECKHUE KEPTBBL. JTO TO-
BOPUT O HEOOXOAUMOCTH ONEPATUBHOTO PEIICHHS BOMPOCOB obecredeHns: 0€30MacHOCTH U MPOQUIAKTUKH
JOPOXKHOTO JIBM)KEHUS He TonbKo B Kazaxcrane, HO u o Bcemy mupy. JlaHHas mpoOiiema CBsi3aHa ¢ YMEHb-
nieHueM (akToB TOPOKHO-TPAHCIOPTHBIX MPOUCIIECTBUI, CMEPTHOCTH U TPaBMaTH3Ma, a TaKKe ¢ TCHICH-
Luel pocra crpoca JitoJiell Ha TPAaHCIIOPTHBIE CPEJCTBA U YBEITMUEHUEM CIIy4yaeB, YTPOXKAIOMIMUX KU3HU 00-
IIecTBa B Mpolecce MX SKCIuryaTanuu. OTCyTCTBHE JOPOT ¢ MHTEHCHBHBIM JIBUKEHHEM <«II0/TaIKHUBACT
BOAMTENCH K HAPYIISHUIO IIPABIII TOPOKHOTO MBWKeHUs [5; 21]. Ilpu 3TOM HEYTUBUTENHHO, YTO «aBTOMO-
OWJIbHAs CMEPTHOCTEY 3aHMMAET 3-€ MECTO B MHPE II0CJIE PaKa U CEPIeUHO-COCYAUCTHIX 3a00IeBaHuUi.

Bo Bcex 10pOKHO-TPaHCHOPTHBIX MPOUCIIECTBUSIX OCHOBHOE MECTO 3aHUMAIOT JICHCTBHS WITH Oe3lei-
CTBHE BoIUTENsl. BUHOBHUK, yIpaBiIsis TPaHCIIOPTHBIM CPEIICTBOM, B JF000M Ype3BBIYaHON CUTYalluH BIIHS-
€T Ha ero NCHUXOJOIMYECKOe COCTOSIHUE NMPH KOHKPETHOH aBapuiiHON cuTyanuu. Kak mokasbiBaeT KM3HEH-
HBIW OMBIT, TAKHE COOBITUS MIPOUCXOJIAT CICAYIOMNM 00pa3oM: CTOJIKHOBEHHE TPAHCIIOPTHBIX CPEJCTB; OTI-
POKUIBIBAHHE, OTIPOKHUIBIBAHIE TPAHCIIOPTHBIX CPEJCTB; HAE3[ MM Hae3[ Ha Mellexo/a; Hae3/ WIN Hae3J
Ha CTOSILEro 4eJ0BeKa; MaJleHHe U BO3ropaHue IMacCaKUPOB C TPAHCIIOPTHOT'O CPEJICTBA M HAE3 Ha JKUBOT-
HBIX.

JlopokHO-TpaHCTIOPTHBIE POUCIIECTBHS CBSI3aHBI HE TOJIBKO C TTOTEPSIMU, CBA3aHHBIMU C TIOBPEXKIEHHU-
€M TPaHCIIOPTHBIX CPEICTB, TPABMaMH WJIM TMOEIBIO IPaXKaH, HO U C YPE3BbIYAHBIMU CUTYAlUsAMH, KOTO-
pBle MOTYT IIPOM30MTH NPU aBapuH TPAHCIIOPTHBIX CPEACTB, IEPEBO3ALINX 0CO00 OmacHbIe Ipy3bl. B mpaso-
BOI1 TUTEpaType aBTOMOOMIIbHBIE TIPECTYIIICHUS TIPEICTABIISIOT CO00H 0OIIECTBEHHO OMAaCHBIE ACSHUS (J1eii-
CTBUS WM Oe3zeiicTBhE), MPEeayCMOTPEHHbIE aIMUHUCTPATUBHBIM WM YTOJOBHBIM 3aKOHOJATEIBCTBOM,
MOCATaTENbCTBA Ha 0E30IaCHOCTh JOPOKHOTO JABMXKEHHUS M MOPAAOK (QYHKIMOHUPOBAHMS MEXAaHHMYECKHX
TPAHCIIOPTHBIX CPEACTB, yCTAHOBIEHHBIA 3aKOHOM MJIM MHBIMH HOPMATUBHBIMH akTaMu [6; 449].

Cormacuo cratuctuke MBJI Pecry6mmku Kazaxcran, Hanbosiee 9acTo coBepIIaeMble BOAUTEISIMHA TIpa-
BOHApYILIEHUS: MPEBBIICHIE YCTAHOBIEHHOW CKOPOCTH; BbIE3]] HA BCTPEUHYIO MOJOCY C HapyLIEHUEM Ipa-
BWJI OOTOHA; HapyIIeHHE NPABWJI IEPECEUCHHUS] OUepear; YIPaBICHUE HEHCIIPABHBIM TPAHCIOPTOM; HECO-
Oro/IeHNe TUCTAHIIMHN; HEMOAYMHEHNE CUTHAY PEryJINpPOBaHMUS; HEOBHHOBEHHE 3HAKAM JIOPOKHOTO JIBH-
KEHUS; HapyLIEeHHE MPpaBHJI MEPEBO3KH JIIOEH; HapyIlleHHe MpaBui nemexonoB u ap. [7; 14]. Kak rmacur
aMepHKaHCKash MyAPOCTb, «aJKOT0JIb M TPAHCIIOPT HE CMEIINBAIOTCA», TIOATOMY HanboJiee pacripoCTpaHeH-
HbIM BuAOM JITTI siBnsiercst yripaBiieHHE TPAaHCIIOPTHOM CPEJICTBOM B HETPE3BOM BUJIE.

Eme omna mpobiema, MpoBOIUPYIONIast YBEIHMYEHHE KOJIMYECTBA JOPOKHO-TPAHCIIOPTHBIX MTPOUCIIIECT-
BUH, — 3TO HECOOJIOACHHUE TMEIIeX0AaMHy IpaBW Ha J0opore, 0003HAYCHHOM CIIEIMATBHON MOJIOCOi; BHE-
3aIHBIA BBIXOJ W3 TPAHCIIOPTHOTO CPEJCTBA; HAXOXKICHHE B HETPE3BOM COCTOSIHHH YIPABISIOUINX TPaHC-
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MOPTHBIMU CPEJCTBaMH; HECOOMIOICHHE JUCTAaHIIMU BHYTPH TOPOJIa; TECHOE PACIIONOKEHHE TOPOACKOro Ha-
CeJIeHMs1, IPOLIECChl BHYTPEHHEH ypOaHu3ayuy U T.J.

Camo 1o cebe TOpOKHO-TPAHCIIOPTHOE IPOUCIIECTBUE HE BO3HUKACT. DTO Pe3ylbTaT XaJaTHOCTH, U3-
JUIITHEH caMOYBEPEHHOCTH M HecoOoaeHus: TpeboBanmii npasui apmwxenus. B JITII menbie Bcero crpa-
JA0T CaMH BOAWTENH, OOJbIIE BCEr0 — MAacCaXUpbl U nemexoasl. CaMoe cTpaiHoe — rudensb AeTei BO
BpeMsI TOPOKHO-TPAHCIIOPTHBIX IMPOUCIIECTBHUM. [ TaBHBIN CMBICT PEIISHUsT dTOW MPOOIeMBI — IMPaBUIHHO
MOATOTOBUTH U HAYYUTH MIPABUIIAM JIOPOKHOT'O JIBIKEHHS IOHBIX MEMIEX00B.

EnvHnyHbIE cydan JOpOKHO-TPAHCIOPTHBIX MPOMCIIECTBUM HA YIMIIAX U AOpOrax B Hayayne XX Beka
OBITH OCHOBHOM NMPUIMHOW PaHEHHH, WHBATUAHOCTA M CMEPTH MHOTHX JIIOJIEH B TeUECHHE KOPOTKOTO HCTO-
PHUYECKOr0 IEepHOAa BPEMEHH U, CIE€NOBaTENIbHO, BBI3BAIN 0CO0YI0 03a00YeHHOCTh uesioBeuecTBa. «Tperbe
BOCKpECeHbE HOSIOps — BceMupHBIi JIeHb MaMsATH JKePTB TOPOKHO-TPAHCHOPTHBIX MpoucliecTBUi. Exe-
TOZHO 110 BCEMY MHUPY OT IOPOXHO-TPAHCHOPTHBIX IIPOMCLIECTBUM norubaer 1,5 MIIH 4eloBeK, eXEeIHEBHO
— 2600, xaxasie 24 cekyHapl — | genoBek. OueHb TPYCTHO, YTO TAKOW IMOKA3aTeh MOXKET OBITH B MHPHOE
BpeMsi», — roBopHT llocTosiHHBIN npeacTaBuTens BeemupHoi oprannzanuu 3apaBooxpanenus B Kazaxcra-
He pokTop Omner YecTHOB.

OnHyMM U3 BaXHEWINNX MPUHIMIIOB IPa)KIaHCKOTO MPaBa SBJIAETCS MMOJHOE BO3MEIEHHE TIPUINHEHHO-
ro Bpesa. B CBSI3M ¢ 3THM aKTyallbHBIM OCTaeTCsl BOPOC O HEOOXOANMOCTH y4yeTa MM UTHOPUPOBAHUS W3-
HOCa aBTOMOOWJISI MPH ONpee/ieHu Bpeaa, npuunHeHHoro B pesynbrate ATII. M3Hoc BemectBa — 3T0
aMOpTH3alLMsl OTIENECHNs MaTepralia OT MOBEPXHOCTH TBEPIOTO BEIIECTBA M YCHIIEHHE €T0 MOCTOSIHHOMU Jie-
(dopMaunu mpH TPEHUH, YTO MPOSBISETCS IMOCTEIIEHHBIM HM3MEHEHHEM pa3Mepa Hid (OpMbl BeliecTBa
[8; 41].

ITo cocrosiHuio Ha Hayano 2018 r. B Kazaxcrane Ha ogHO AEHCTBYrOLIEE NPEANPUITHE TEXHUUECKOrO
oOcyXuBaHUA ¥ peMoHTa mpuxoqmiock 1850—1900 TpaHCIIOPTHBIX CPENCTB, a B CTpaHaXx EBpocorosa 3ToT
MoKa3areib COCTaBIsAeT 586 eauHuIl, 00Ias pacueTHas BeMYMHA HAXOIUTCS Ha ypoBHE 750 eqMHUI] aBTO-
MOOMJILHOTO TIapKa.

Takum 00pa3oM, Mbl HCIBITBIBAEM TPOMHYIO HEXBATKY NPEINPUSATHH TEXHUYECKOTO OOCITY>KUBAaHHUSL.
Ucxons u3 3Toro ¢axra, MOKHO OTMETHTb, YTO OpTaHU3aIMs SKCIUTyaTal[il TPAHCIIOPTHBIX CPEACTB B TeX-
HUYECKU MCIIPABHOM COCTOSIHUM TpeOyeT KapJHHAIBHOTO pedopMUpOBaHUS, MTOCKOIBKY AeQUIUT crerua-
JM3UPOBAHHOI'O aBTOCEPBHCA MOXET IPUBECTU K 3HAYUTEIBHOMY MH(PACTPYKTYPHOMY OTPaHUYEHHUIO pas-
BUTHS Ka3aXCTaHCKON AKOHOMUKH [9; 11].

«BoauTens — camblii OMacHbBIi y3e MaluHbly, — TOBOPHI (paHity3ckuil MbiciauTenb Jleo Kammnuon.
[TosTOMy Hamie Bcero aBTOMOOMIIMCTHI CaMH BUHOBATHI B PAa3IMUHBIX aBapusix Ha popore. HecuacTHble ciy-
Yau, CUTyalluH, BO3HUKAIOLIHE [IPH yYacTUH B MPOLEcCe ABWKEHHUS TpaHcTopTa. Taxke 00s13aTenbHBIM IPH-
3HAKOM JIOPOKHO-TPAHCIOPTHOTO MPOUCIIECTBUS SIBISIETCS MPUYMHEHHE MaTepHalIbHOTO yiiepba Jrodomy
MMYIIECTBY WJIH Bpea 30pOBbIO YenoBeka. [IpaBoOTHOIIEHNS, B CBSI3U C KOTOPHIMHU MPUYNHEH MaTepHaib-
HBIN yiep0 B cBs3u ¢ aBapueil, peryiaupytorcsi 'K PK, 3akonom PK «O6 o0s13aTenbHOM CTpaxoBaHUU TPax-
JAHCKO-TIPaBOBOM OTBETCTBEHHOCTH BIIAZICIIbIIEB TPAHCHOPTHBIX CPEACTBY. YAOBJIETBOPSS TpeOOBaHHS O
BO3MEIIICHUH Bpeaa, B cooTBeTCTBHH cO CT. 934 I'K PD, cyn o0s3p1BaeT BO3MECTUTh MPUIMHEHHBINA BpET
MIOJTHOCTEIO B HATYPE B COOTBETCTBHH C 00CTOsATENbCTBaMU siena [ 10].

310pOBbE M JKHU3Hb MHOTHUX JIIOJIEH OTPa)kaloT KOJMYECTBO M (PAaKThl TOPOKHO-TPAHCHOPTHBIX MPOKUC-
mecTBuid. /st aHanus3a NPpUYKUH U yCJIOBUH BOZHUKHOBEHUS JTIOPOKHO-TPAHCIIOPTHBIX MPOUCILIECTBUNA U YCT-
paHeHHsI 3TUX TNPUYMH M YCJIOBUH B KaXJIOW CTpaHe, pErvoHe, Tropojie BEAETCA YYeT IOpPOKHO-
TPAHCIIOPTHBIX NMpoUcCIIeCTBUN. OH NMPOBOAUTCA YUPEKICHUSIMH MHUHHCTEPCTBA BHYTPEHHHX JEJI CTPAHBI,
OpraHamMH TOCY/IapPCTBEHHOTO YIIPABIICHUS aBTOMOOWIBHBIMU JIOPOTaMHU, BIAJIENIbIIAMH aBTOMOOHJIBHBIX W
YaCTHBIX AOPOT B COOTBETCTBHH C TIPAaBUJIIAMH yU€Ta IOPOKHO-TPAHCIIOPTHBIX IPOUCIIECTBHIA.

B Otuere KoMureTra mo mpaBoBOM CTaTHCTHKE M CHELMAIbHBIM y4eTaM [ eHepanbHON MPOKypaTypsl
Pecny6nuku KazaxcTan o JOpOKHO-TPaHCIIOPTHBIX ITPOUCIIECTBUSX, IPUBEALINX K THOETH WM TPaBME JII0-
neit B 2020 r., Ha JOporax CTpaHbl 3aperucTpupoBaHo 11 837 MOPOXKHO-TPAaHCHIOPTHBIX MPOUCIIECCTBUN
[11; 12].

Oto Ha 20,7 % HMXKe ToKa3aTess aHaJIOTMYHOro nepuoja npouuioro roga. I[lo cpasuenuto ¢ 2019 r. 3a-
peructpupoBaro 14 835 HATII. 3HaunTenpbHO CHU3WIOCH YHCIO JOPOKHO-TPAHCIIOPTHBIX MPOUCIISCTBUN C
y9acTHEeM OOIIEeCTBEHHOTO TpaHCmopTa, 3a ssHBaph 2020 r. mpomsonuio 173 JITII, B kortopeix 18 uenoBek
rmoruOym u 228 momyuwin TpaBmbl, 3a 11 mecsanes 2019 r. npownsonuio 327 KOp0oKHO-TPAHCIIOPTHBIX TPO-
HCIIECTBUHN, B KOTOPBIX 52 demoBeKa MOTHOIN U 592 MoIyIriii paHeHusI.
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Hu3zkuil nokaszarens 1Op0KHO-TPAHCIIOPTHBIX MPOUCIIECTBUN CBSI3aH, B IEPBYIO OYEPEab, C BBEACHHUEM
KapaHTHHHBIX Mep 110 perroHam (koporasupycHas uadexius COVID-19).

Tewmrpl JBIKEHHS TPAHCIIOPTa COKPATHIIMCh B HECKOJIBKO pa3. OmHAKO IOCE CHSTHUS OTPaHUYUTENb-
HBIX M€p MOTOK TPaHCHOPTa yBEJIWYMICA, a yucio aBapuil crano pactu. [lo manueiv MBJI PK, B 96 % ATII
BUHOBaTH! Bogutean. OHM yBEIMYMBAIOT CKOPOCTh, OOTOHSIIOT B 3aIlIPELICHHBIX U ONACHBIX MECTaX, YTO MIPH-
BOJUT K aBapUHHBIM CUTYALMSIM, KOTOPBIE IPUBOIST K CMEPTH.

K coxanennto, He00X0AUMO KOHCTATHPOBAaTh (haKT, YTO JOPOKHOE ABIKEHHE HE 00XonuTcs Oe3 aBa-
puii, [JIaBHOE B 3TOM CIIy4ae CHU3UTH Bpe )KU3HU U 310poBbI0 yuyacTHUKOB JITTI.

HHCcTuTyT 0053aTEIBHOIO CTPaxOBaHHUs OTBETCTBEHHOCTH aBTOTPAHCIOPTHBIX cpeAcTB B Kaszaxcrane
MO3BOJISIET BJIAZIETIbIy TPAHCIOPTHOIO CPEICTBA 3aCTPaxoBaTh CBOIO OTBETCTBEHHOCTH IEpEed MOCTPaaaB-
mumu B ciydae ATIT no ero Bune [12; 178]. Y Poccuu ecTh Bce OCHOBaHUS CTPEMHUTHCS K OOIIEHUIO C CO-
ceqauMu cTpaHamu Bocroka, Kuras, Beetnama, a Takxke Cpenneit u KOxxnont Asnm, KaBkasza, uToObI Mak-
CHMaJbHO HCIOJb30BaTh CBOM TPAHCHOPTHBIE MArHCTpalid. B COBpEMEHHBIX YCIOBUSX Pa3BUTHS, COIPOBO-
KAAIOMNXCA WHQISAIUOHHON COCTABISIONIECH MUPOBOW 3KOHOMHUKH, TIOCTOSTHHBIE a0CONIOTHBIE MOKa3aTelln
MpeebHOr0 BO3MEILEHHSI Bpea, IPUIMHEHHOTO MPU MEPEeBO3KE Maccaxxupa, TpeOyIT MOCTOSHHON KOp-
PEKTHUPOBKH. JTO, B YaCTHOCTH, npeaycMoTpero Konsenmuei 1999 r., mocBsimeHHON YHHPHUKAIINT HEKOTO-
PBIX TPABHIJI MEXKTYHAPOJHBIX BO3AYILIHBIX MepeBo3ok [13; 1332].

Buisoowi

Kazaxcran — pa3BuBaromieecs npaBoBoe rocyaapcto. OHOM U3 epBOOYEPEIHBIX 3aa4 rOCYAapcTBa
SBJISTIOTCSI HEOOXOIMMOCTh HapallBaHUs YEIOBEYECKOTO pecypca, akIeHT Ha MPUOPUTETHOCTh Oe30macHo-
CTH, TIPOBEJICHNE TIETIEBBIX MTPOTPaMM M CHCTEMAaTH3alHs TPAHCTIOPTHOH HH(PACTPYKTYpPbI, KOTOpas TaK WA
MHaYe BIMSCT HAa SKOHOMHKY TOCYJapcTBa, B eIoM. TpaHcopTHas HHOPACTPYKTypa JOJDKHA TPOUTH MyTh
unpoBoit Tpanchopmanum.

Ha ocHOBe M3110’k€HHOTO BBINIE BO3HMKAET HEOOXOAUMOCTD B CIECIYIOIMX PEKOMEHIAIMSIX U TPeJIo-
KCHUAX:

— HEOOXOMMO BBEJICHUE CIICIMAIBFHOTO TECTa JUIL OOYyYeHHUS BOXKICHHIO, YIIPABICHHIO, TPABUIIaM J10-
POKHOTO JIBIDKSHHS, OLICHKE JTOPOKHOW CUTYalnH, TU(pGEepeHIIHALIN 1 IPOBEPKE 3HAHUH yJaIInXCs;

— IIpU BBIHCCCHUU HAKa3aHUA BOJUTCIIAM CydaM YUYUTBIBATH ACATCIBHBIM paCKagdHUEM, a TAKKE (I)aKT
OKa3aHus TIOMOIIH TTOTEPIEBIINM MOCIE JOPOKHO-TPAHCIIOPTHOTO MPOUCIIECTBHS,

— peuieHre TPoOJIeMBbl BOXKJICHHS B HETPE3BOM BHJIE, ITyTEM YCTAHOBKU YCTPOWCTBA, KOTOpoe OyneT
pearupoBaTh Ha 3amax ajJKorojsi U aBTOMAaTHYECKH OTKIIIOYATh MPOIIECC 3aBEACHUS aBTOTPAHCIIOPTA;

— naeHTHuKanus Jui 6e3 npaBa Ha BOXKICHHE IyTeM BUICOHAOIOACHHS, ONITHMHU3ALUS ONOBEICHUS
B CITY’KOBI 110 MOHUTOPHHTY TOJIBKO ITyTEM BKJIIOYEHUS BOJMTENCH B 0a3y NaHHBIX;

— MMOCTOSTHHBI MOHUTOPUHT JOPOT Ha MPEIMET X KOHCTPYKIIMH, BIMSIOIINI Ha BEPOSATHOCTH aBapui;

— YBEIMYCHHUE CIICIMAIBHBIX 3BYKOBBIX M JIA3EPHBIX OCBETUTEIBHBIX YCTAHOBOK C LGB0 00eCIICUeHNUS
BUJIMMOCTH TIEIIEX0/I0B Ha JIOPOTe.
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7KoJu-keJlik OKUFaJIapbIHaH MYJIKKe KeJITipiiren
3aJIaJIAbI OTEYAIH 03eKTi MaceJiesepi

Maxkana Kaszakcran PecnyOnukachblHBIH 3aHHaMAachIMEH PETTENETIH KONIKTIK KYKBIK OY3yHIBUIBIKTAp YIIiH
3aH/Ibl JKayarKepUIiTK Macenenepin 3eprreyre GarbTTanrad. KemiKTik KYKbIK Oy3yIIBLIBIKTap KYPaMbIHBIH
TYKBIPBIMIaMAacChl, SKIMIIIIK jK9HE KBUIMBICTHIK JKayalTBUIBIK MAcesenepi, )K0J KO3FaJbIChl CalachIHIAFbl
KYKBIK OY3YIIBUIBIKTAap YIIIH eNiMi3/iH aliMakTapbl TYPFBICBIHAH CalBICTBIPMANbl Tajjay 3epTTENIeH.
Enimizaeri jxoi-KeJiK OKUFaJapbIHBIH OPBIH aly jKarAailapbl )koHe KYKBIKTHIK jKayarKepIIUTIKTIH KeJeMi
Typansl aiiteurad. Kazakcran PecrmyOnmkachIHBIH KY3BIPETTI OpraHBIHBIH KepceTyl OOHMBIHIIA, KOI-KOIiK
OKHFaJlapbl KE31HIET1 XYPTi3ylIJIepAiH KacalThIH opeKeTTepi: OeNriieHreH >KbUIIaMABIKTEI KeTepy; Mac
KYHiHIE KeJKTi O6ackapy; Oachlll 03y epekeciH Oy3bIN, KapaMa-Kapchl KOJFa MIBIFEI KETY; KON KUBLIBICH
epeKeciH cakTamMail Ko Ke3eriH Oy3y; akaybl Oap KemiKTi 6ackapy; apa-KallbIKTHIKTHI CaKTamay; peTTey Ja-
OBUIBIHA JKOHE JKOJI OeriNiepiHe 6arpIHOAY; aTaMaap bl TACKIMANIAY JKOHE JKasy KYPTIHIIIEp epexeciH Oy3y
koHe T.0. oKkarmaimap TannmanraH. Keiik KypammapbelHBIH < KeOeroi KoHE KOFaMABIK —KaTBIHACTBIH
SKOHOMHKAJBIK JAMYBIHBIH OCCpIMEH OaiJIaHBICTBI OKIMIIIIK >KOHE KBUIMBICTBIK KAayalKepIIUTIKTIH
MeJIIIepi Typajbl Tajuay skacaiblHFaH. Kellik KaThIHACTAphIHBIH JaMybl J1a SKOHOMHKAIBIK TETIKTepIiH aa-
MYIIBI Kypasbl peTiHae KapacThIpbutFaH. Kemik KaTelHacTaphIHBIH JaMy Ke3eHIMEH Ka3ipri KOFaMIIarkl sKOJI-
KOJIIK KaThIHACTAPBIHBIH OCEpiHEH aJaM3aTKa KeNTIpUIeTiH 3apAanTap Typaibl sKOHE ONApIbIH KYKBIKTHIK
HOpMaJap IIEeTiMeH pPEeTTeNyl MeH KEeNTIpUIreH 3apAanTaplblH KajllblHa KeNTipiryl Typanbl OasHAanaibl.
AntaM/Iap/IbIH KOJI-KeJIiK OKUFaJlapblHa KAaTHICYIIBI OOYBIHBIH ceOenTepi KYKBIKTBIK HOpMaiap/ia OpbIH aybl
MaHbI3abl. JKON KaThIHACTAPBIHBIH JaMybl €JiMi3Jieri SKOHOMHKAIBIK JKaFbIHAH THIMJI OOJFaHBIMEH, JKOJI
epexeriepiH cakTamay aca Kayil TOHIIPETiHIH €CTCH IbIFapMay Kaxer.

Kinm ce30ep: oKIMIIIIK KYKBIK OY3YIIBIIBIKTAp, SKIMIIUIK ’a3a, KbUIMBICTBIK KYKBIK OY3YIIBUIBIKTap,
KBIIMBICTBIK KYKBIK, KOJIIK, a71aM KYKBIFBI, KOJI allaThl, MEMJIEKET, JKapakaT.

Zh.B. Shaykhmetova, A.T. Mukhanova, Zh.l. Yerdeshova

Current issues of compensation for property damage caused by road traffic accidents

The article aims to study the issues of legal liability for transport offenses regulated by the legislation of the
Republic of Kazakhstan, examining the concept of the composition of transport offenses, issues
of administrative and criminal liability, comparative analysis in the context of regions of the country for road
traffic offenses. According to the indicators of the authorized bodies of the Republic of Kazakhstan, the rea-
sons for traffic accidents are as follows: exceeding the speed limit, driving a vehicle while intoxicated, over-
taking and driving into the oncoming lane, not keeping a distance, not observing traffic rules, breaking the
rules for transportation of passengers, violation of the rules for pedestrian traffic, etc. The analysis of
the degree of criminal and administrative liability associated with the increase of vehicles and the impact of
economic growth was conducted. The improvement of transport relations is considered as a tool for the de-
velopment of economic mechanisms. The article describes the issues of compensation for harm as a conse-
quence of the development of road transport relations, and the need for a clear regulation of these relations by
the rules of law. An important aspect is the issue of consolidating the legal status of subjects of road transport
relations in regulatory legal acts. It must be remembered that although the development of road transport rela-
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tions is beneficial for the country's economy, failure to comply with basic traffic rules carries the greatest
danger.

Keywords: administrative offenses, administrative law, administrative penalty, criminal offense, corner law,
transport, human rights, traffic accidents, state, injury.
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Some problems of custody and guardianship establishment
over minors in the Republic of Kazakhstan

The problem of the organization of minors deprived of parental care historically attracted the attention of
states and society. In recent years, this question has gained special relevance. In “Strategy Kazakhstan—2050:
a new political course of the established state”, first President of Kazakhstan, N. Nazarbayev emphasized that
the protection of the rights of women and children is an important part of the new social policy. On the basis
of the analysis of the current family—marriage, civil legislation of the Republic of Kazakhstan and law en-
forcement practice, topical issues of ensuring the rights and interests of minors under custody and guardian-
ship are considered. The authors have noted that custody or guardianship are among the traditional institu-
tions of ensuring guaranteed by the state constitutional rights, since the fate of a minor citizen in need of so-
cial patronage is determined by the most favorable way, on the one hand, close to family living, on the other
one — there is a great positive potential, providing control over compliance with its legal rights and interests.
The theoretical foundations and aspects of law enforcement provisions on the establishment, functioning and
termination of custody and guardianship over minors is in the focus of a local point. By providing the results
of their own theoretical research and in order to expand legal preconditions of the definition of custody and
guardianship and to ensure the interests of orphaned children and children deprived of parental care the au-
thors offer proposals that are aimed for improving the current domestic legislation in the designated sphere.

Keywords: Convention on the Rights of the Child, minor, child, protection, guard, custody, guardianship,
guardian, child rights.

Introduction

The Republic of Kazakhstan, being a State Party to the UN Convention on the Rights of the Child, as-
sumed the obligations provided for by Part 1 of Article 20, in accordance with which: “A child temporarily
or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed
to remain in that environment, shall be entitled to special protection and assistance provided by the State”
[1]. In order to ensure the right to such protection, states parties in accordance with their national laws pro-
vide a replacement of the care for such a child. Today in the Republic of Kazakhstan, custody and guardian-
ship are the most widespread family forms of education of children deprived of parental care for the purposes
of their alimentation, upbringing and education, as well as to protect their rights and interests. Currently, the
total number of orphaned children and children deprived of parental care in our country — 24,239, of which
children that were transferred for custody and guardianship to the families of Kazakhstani citizens — 17,360

[2].

The transfer of an orphaned child under custody and guardianship allows to ensure his right to life and
education in the family through the creation of favorable conditions for him and for his family education.
Accordingly, the legal regulation of relations associated with such a family device of juveniles, taking into
account those changes that occurred and occur in our society, acquires particular importance. The notion of
the place of family law in the national law system has changed, the use of not typical types of contracts has
been frequent, the tendency of expanding the sphere of state participation in civil law relations has been ob-
served. These circumstances are important prerequisites for discussing the possibility of applying civil law
mechanisms to relations of custody and guardianship.

The issues related to the legal status of the child and the protection of his legal rights and interests have
long been in the focus of scientists. So, in the works of M.F. Vladimirsky-Budanov, A.l. Zagorovsky,
I.A. Pokrovsky, G.F. Shershenevich, and others, some questions of protection of the rights of minors have
reflected. In the Soviet and modern period, the contribution to the scientific research of custody
and guardianship as a civil legal institution was made by N.M. Yershov, O.S. loffe, L.Yu. Mikheyev,
E.A. Abashin, M.V. Antokolskaya, M.V. Vlasov, E.M. Vorozheikin, S.A. Muratova, V.P. Nikitina,
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L.M. Pchelintseva, E.A. Chefranov, O.A. Khazov, and others who gave exclusive attention to the matter of
use of various forms of education of children deprived of parental care.

N.A. Nalizko, in the dissertation work “Providing and protecting the rights of children in the Russian
Federation and in the Republic of Kazakhstan: constitutional and legal analysis”, was engaged in a compre-
hensive study of the constitutional and legal aspects of ensuring and protecting the rights of the child in Rus-
sia and Kazakhstan. M.V. Andriyashko, in the monograph “Custody and guardianship over minors in the
Republic of Belarus™, analyzed the current possibilities of the organization of orphaned children and children
deprived of parental care. The subject of analysis of Kazakhstani scientists, such as M. Zhaskayrat,
D.A. Dzhandarbek, U.K. Ikhsanov, G.A. llyassova was mainly the actual problems related to the definition
of the legal status of a child in society and the family, the protection of his rights and interests. Published
information and analytical reports on the status of children in the Republic of Kazakhstan, in which
the analysis of the main aspects of the situation of children, as well as the measures taken aimed
for improving the system of protecting the rights and interests of children also testify about the big attention
to the indicated problem.

The above factors testify the relevance of the problem and give grounds for the conclusion of studies
conducted by many authors in some cases do not fully comply with changes in the socio-economic life of the
state and society. In addition, the need to identify general tendencies in the development of legislation on the
security and protection of the rights of minors, remaining without care and find themselves, in connection
with this, in a socially dangerous position, identifying legislative guarantees for the security and protection of
their rights in the current legislation of the Republic of Kazakhstan, insufficient development of institute of
custody and guardianship in a wide range of the use of various forms of education of children deprived of
parental care forced to refer to the topic of this research.

The purpose of the research, on the assumption of the relevance of the indicated topic, is in a compre-
hensive, legal study of relations for custody and guardianship over minors; identifying existing problems in
the organization of the system of custody and guardianship; scientific substantiation of the prospects for the
development of the institution of custody and guardianship. In accordance with the specified purpose, the
following tasks were made and resolved: to analyze the current family-marriage and civil legislation of the
Republic of Kazakhstan and some foreign countries in the sphere of regulation of relations on custody and
guardianship over minors, deprived of parental care; to justify the worthwhileness of the appointment of cus-
tody of the orphaned children; to explore the concepts of “security”, “protection”, “protec-
tion method” arising within the framework of family legal relations related to minors; to consider the fea-
tures of the legal status of guardians and fosterling children; to determine the role of custody and guardian-
ship authorities in protecting the rights and interests of the child.

Experimental

During the study, the comparative legal, logical, dialectical methods of the science of family and civil
law, family, civil, administrative legislation, as well as the practice of applying custody and guardianship as
a family form of minor persons deprived of parental care were used.

Results and Discussion

In accordance with Paragraph 1 of Article 27 of the Constitution of the Republic of Kazakhstan, mar-
riage, family, motherhood, paternity and childhood are protected by the State. There is no norm in the con-
tent of the Constitution of the Republic of Kazakhstan, which would directly point to the priority of family
education of children. However, this conclusion follows from the being and meaning of the Article of the
basic law of our country [3].

According to G.A. Vasilevich, the family is a natural habitat of a child. Therefore, the upbringing of
children in the family is protected and encouraged by the State. The child cannot be deprived of the family.
The responsibility of both parents is to create conditions for the residence of a child in the family. In the
event of dissolution of marriage or for some other reasons, when parents do not live together, he has the right
to know both parents [4; 131]. Relying on the family responsibility for the education of children, the legisla-
tion recognizes the family by the subject of law that is able to bear such responsibility under the fear of ap-
plying family legal sanctions. The responsibility of the family for the upbringing of children is provided for
in Article 24 of the Law of the Republic of Kazakhstan “On the Rights of the Child in the Republic of Ka-
zakhstan” [5]. According to Article 70 of the Code of the Republic of Kazakhstan “On Marriage (Matrimo-
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ny) and Family”, the parents are responsible for the education and alimentation of children, their protection
[6].

At its essence, custody and guardianship over minors pursue the goals of taking care and the realization
of the protection of the rights and legitimate interests of children who have no families or children whose
families do not fulfill their responsibilities for children. The basis for the establishment of custody (guardian-
ship) over minors has a complex set of facts, which includes:

—age (as well as mental condition) of the child,;

—the lack of parents, deprivation of parental rights, restrictions on parental rights, recognition of parents
incapable, parental diseases, long lack of parents, avoiding parents from raising children or from protecting
their rights and interests including parents’ fails in taking their children from educational organizations, med-
ical organizations, providing social services, or similar organizations, which pose a threat to the life or health
of children or interfere their normal education and development;

—the need of a child in protection of interests and in organization in a family or a children's institution;

— appointment of a guardian or trustee, in other words administrative act [6].

In accordance with Article 120 of Family and Marriage Legislation and Paragraph 6, “On approval of
the Rules for the Exercise of the Functions by the State in Custody and Guardanship”, the local executive
bodies of the regions, the cities of the regional, republican importance, the capital are custody and guardian-
ship authorities [7]. The establishment of custody and guardianship over minors by local executive bodies
testifies to the administrative nature of the procedural aspect of the establishment.

The legislation of foreign countries is familiar with another procedure for establishing custody and
guardianship over minors. So, in accordance with the Article 12 of the Law of the Republic of Poland dated
July 12, 2001, “On the courts of general jurisdiction”, the establishment of custody and guardianship over
minors is included in the competence of the department for family affairs and the juvenile district courts
(family court) [8].

The courts consider cases on the establishment of custody or guardianship for minors in accordance
with the Code of the Kyrgyz Republic on children. In particular, according to Part 1 of Art. 21 of the Code of
the Kyrgyz Republic on children, to the powers of the court in the procedure prescribed by the legislation of
the Kyrgyz Republic refers to:

1) the consideration of cases of the direction of children in boarding institutions and special schools;

2) the consideration of cases of adoption, the establishment of custody and guardianship;

3) taking measures to prevent the illegitimate and unsound in principle direction of the child to the
group home;

4) the direction of children deprived of parental care, in boarding institutions that have passed accredita-
tion;

5) the revision of the reasonableness of finding a child in a boarding school, a special school
for children distressed in special conditions of education, or a psychiatric hospital [9].

In modern Romania [10; 159] and the USA [11; 37], the establishment of custody and guardianship is
also included in the competence of the court.

The current family-marital legislation of the Republic of Kazakhstan provides the identification and ac-
counting of orphaned children and children deprived of parental care made by all individuals and legal enti-
ties that have become known about the absence of parental care.

Individual persons and legal entities are obliged to immediately inform the bodies that perform the
functions of custody and guardianship, about orphaned children, children deprived of parental care, at their
location. An analysis of legislation leads to the conclusion that state bodies and institutions are designed to
identify the cases of ill-being of a child and respond to them, incorporating:

1) custody and guardianship authorities operating under local executive bodies;

2) authorized educational and health authorities;

3) commissions for cases of minors;

4) juvenile liaison office of bodies of the internal affairs of the Republic of Kazakhstan;

5) officials of medical organizations, etc.

6) officials of institutions (pre-school educational institutions, general education institutions and other
institutions) and other citizens who have information about children [6].

In accordance with Paragraph 2 of Article 122 of the Code of the Republic of Kazakhstan “On Marriage
(Matrimony) and Family”, the guardian or a trustee is appointed with their consent or according to their ap-
plication in writing by the custody and guardianship authority at the place of residence of the person who is
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in need in the establishment of guardianship or custody. As V.G. Tikhinya notes, “in practice, such consent
is expressed in the relevant statement into the custody and guardianship authority” [12; 407]. The require-
ment for the consent of the guardian and trustee is mandatory along with the rule of the need to obtain the
written consent of the parents for the establishment of guardianship or custody, which, due to the temporary
lack of justifiable reasons, cannot personally raise the child [6].

V.G. Tikhinya reasonably highlighted that “the appointment of one of the spouses by a guardian or a
trustee without the consent of another spouse can lead to the negative consequences for the person under
care” [12; 408]. The indicated factor corresponds to the principle assigned to the norms of the current family-
marriage legislation of the Republic of Kazakhstan, according to which all questions of the marriage and
family relations of the spouses, they decide together, by mutual agreement and on the basis of equality. We
believe that separate accommodation of spouses does not deprive them of the right to be guided by the title
principle.

Also, in legal literature at different times, attention was paid repeatedly to the following, according to
N.G. Yurkevich: “..If the child turned 10 years old, his opinion, as a rule, should be taken into account”
[13; 196]. The mandatory identification of the child's desire who has reached the ten-year-old age is sup-
posed to be in a wide range of family legal relations: for example, in cases where a family-legal relationship,
the opinion of which is detected by the child, is the result of legitimate behavior of participants in family le-
gal relations (adoption; change of family name, name, child's patronymic name; the return of the child to
parents, if the reasons that served as the foundations for the removal of a child from custody, etc.) are disap-
peared. In addition, the desire of the child who has reached the ten-year-old age is also detected in cases
where the family-legal attitude is the result of the unlawful behavior of some of the participants in family
legal relations (cancellation of adoption as a measure of family and legal responsibility for the improper ful-
fillment of adoptive persons of their duties). Consolidation in the norm of clause 3 of Article 122 Marriage
and Family Code rules that when choosing a guardian or a trustee should be taken into account, including the
desire of a person who need in custody or guardianship that has reached 10 years, testifies to the desire of the
domestic legislator to agree on the norms, to eliminate collisions, to simplify law enforcement practice [6].

It should also be indicated that when choosing a guardian or trustee, his personal qualities and the abil-
ity to fulfill the responsibilities of the guardian or trustee should be considered thoroughly. An approach was
also formed, according to which only adults are allowed to carry out functions for custody and guardianship.
The legislation of neighboring states directly provides for the demands on the age of candidates for guardians
and trustees: they can only be persons of majority age. Thus, the Civil Code of the Russian Federation and
the norms of the Family Code of the Russian Federation provide that only persons of majority age and capa-
ble may be appointed guardians (trustees) of children [14; 340]. The norms of the Family Code of Ukraine
establish that the “the trustee, the guardian of the child may be at its consent of an emancipated capacitive
person” [15].

The legislator imposes certain requirements for the personality of the guardian and trustee, in addition
to the requirements for its age. The establishment of certain criteria and strict compliance with the require-
ments is aimed to exclude from the range of persons who want to carry out functions to educate minors and
the protection of their personal and property rights, such citizens who are not able to fulfill these functions
due to the state of health or grounds recognized by socially significant.

So, only persons of majority age can be guardians or trustees, with the exception of:

— persons recognized by the court incapable or limitedly capable;

— persons deprived of parental rights or limited by the court of parental rights;

— suspended from the duties of the guardian or trustee for the improper execution of obligations entrust-
ed to him by the Law of the Republic of Kazakhstan;

— former adoptive parents, if adoption is cancelled by the court by their fault;

— persons who, on medical grounds, cannot carry out the obligations of a guardian or trustee;

— persons who do not have a permanent place of residence;

— persons who have an unreimbursed or unexpended conviction for committing an intentional crime at
the time of the establishment of custody (guardianship),

— persons destitute of nationality;

— male people who are not in registered marriage (matrimony), except in cases of actual education of a
child at least three years due to the death of a mother or the deprivation of her parental rights;
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— persons who at the time of establishing custody or guardianship do not have an income providing the
person under care of the subsistence minimum established by the legislation of the Republic of Kazakhstan;

— persons who are registered in narcological or psycho-neurological dispensaries;

— persons who have or had a record of criminal conviction undergoing or undergone to criminal prose-
cution for criminal infractions: Killing, deliberately causing harm to health, against public health and morali-
ty, sexual immunity, etc.;

— citizens of the Republic of Kazakhstan, who permanently residing in the territory of the Republic of
Kazakhstan who did not undergo psychological training in the procedure prescribed by Paragraph 4
of Article 91 of this Code (with the exception of close relatives of the child).

Historically, the administrative procedure for appointing guardians and trustees for minors appeared lat-
er. It was preceded by order, in accordance with which the guardian was determined by the parents of the
child.

Parent who properly performs his duties for the upbringing and alimentation of minor children, has a
full and priority right to control their future, support them and take care of them. As N.M. Yershova aptly
notes, “no way to justify the prohibition of parents in case of death to express his will on the appointment of
one or another person by the guardian or trustee over the remaining minor children”. “Defining a guardian or
trustee for a minor child in case of his death is a personal non-property right of the parent. It is inalienable
and indescribable, belongs to the parent by the law” [16; 64].

The only parent of a minor child is entitled to determine the guardian or trustee for a child in the case of
his death. The parent can be made corresponding instruction in a statement filed to the custody and guardian-
ship body at the place of residence of the child. The statement of the parent to determine in the case of his
death a guardian or trustee must be signed by the parent with his own hand, indicating the date of the compi-
lation of this statement. The parent's signature should be certified by the Head of the custody and guardian-
ship authority or in cases, where the parent cannot appear in the custody and guardianship authority, under a
notarial procedure [17]. The provisions of the Federal Law of the Russian Federation “On custody and
guardianship” [18] and the Code of the Kyrgyz Republic on children [9] also provides for the provision of
the only parent of the right in case of his death in a statement to indicate a person who will carry out respon-
sibilities for custody and guardianship for a minor [19; 17].

Of course, the custody and guardianship authorities are obliged to check whether the candida-
cy corresponds to the statement, the general requirements applicable for guardians in administrative proce-
dure. In other circumstances, when the candidate defined by the parent of a child, signification of defects and
non-compliance with the requirements, the custody and guardianship authority is entitled to reject such a
candidacy and appoint another person according to general rules. We believe that a fully capable parent, who
has not deprived of parental rights, properly realizing responsibilities for the upbringing and alimentation of
his minor children, has the right to function in the interests of children and to choose those who are able to
carry out qualified care for minor children in case of their death.

At the same time, the legislative consolidation of the norm on the right of the only parent in case of his
death is to determine the minor child of a guardian or a trustee in a statement filed to the local executive
body at the place of residence can be implemented. The worthwhileness of providing the ability to imple-
ment by such method inalienable and indescribable parental right in this way if the parent is the only one, if
to add Article 122 of the Code of the Republic of Kazakhstan “On Marriage (Matrimony) and Family” by a
new item below: “Guardian or trustee can be defined in a statement of the only (one) parent of a minor. The
application is given to the custody and guardianship authority at the place of residence of a minor in writing,
the parent's signature is subject to a certificate. The statement indicates a person who will fulfill the respon-
sibilities for custody and guardianship regarding a minor in the event of the death of a singular (one) parent.
The application may be changed at any time. For the appointment of the person specified in the statement,
guardian or trustee, his consent is required”. The proposal complies with the principle enshrined in Article 12
of the Declaration on social and legal principles related to the protection and prosperity of children, especial-
ly when the transfer of children to education and their adoption at the national and international levels. In
furtherance of implement the right of parents for the definition of a guardian or trustee for a minor child, as
well as the rights of children for education in family conditions, it is proposed to be based on the principles
relating to the protection and prosperity of children, especially when the transfer of children to education and
their adoption at the national and international levels adopted by General Assembly of United Nations organ-
ization in 1986. The essence of the principle is that “in solving all the questions about the transfer of a child
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for education to another family, future participation should take on future adopting parents and, if possible,
the child himself and his own parents” [20; 158].

The custody or guardianship is established for twenty working days from the moment when
the corresponding authorities have known about the need to establish for a person a custody or guardianship
or custody of property. At the presence of deserving attention circumstances, the guardian or trustee may be
appointed by the custody and guardianship authority according to place of residence of the guardian or trus-
tee. If the person, who needs establishing custody or guardianship, is not appointed guardian or trustee, the
execution of the responsibilities of the guardian or trustee is temporarily imposed on the custody and guardi-
anship authority at the place of identification of a person who is in need of establishing of guardianship or
custody [6]. Guardians or trustees of persons who need in custody or guardianship and those who are in rele-
vant organizations of education, medical organizations, organizations of social protection of the population
are the administrations of these organizations. Temporary stay of the person under care in an educational
organization, a medical organization, an organization providing social services, or other organizations, in-
cluding for orphaned children and children deprived of parental care, in order to obtain medical, social, edu-
cational, or other services or in order to ensure the temporary accommodation of the person under care for
the period when the guardian or the trustee cannot fulfill its responsibilities regarding the person under care,
does not terminate the rights and obligations of the guardian or trustee in relation to the person under care
[21; 18].

The basis of the occurrence of relations between the guardian or trustee and the person under care is the
act of the custody and guardianship authority on the appointment of a guardian or trustee. In the act of custo-
dy and guardianship authority about establishment of custody (guardianship), the duration of validity of the
custody and guardianship relations may be specified, which is limited to two main ways:

a) indicating a certain period of validity of custody and guardianship;

b) an indication of a certain event that cancels the custody and the guardianship, for instance: before the
restoration of the person’s under care capacity; until the end of serving the term of deprivation of one of the
parents of person under ward ship; before reaching the age of fourteen years of person under ward ship.

The trustee in respect with a minor citizen who has reached the age of fourteen years can be appointed
by the custody and guardianship authority at the request of such a minor citizen with an indication of a par-
ticular person. The custody and guardianship authority take an act of refusal to appoint a guardian or trustee
of the person specified by the parent or parents of a minor citizen or the minor citizen who reached the age of
fourteen only if such an appointment is contrary to civil legislation or family legislation or the interests of the
child [7].

The research of the peculiarities of the establishment of custody and guardianship over minors in the
Republic of Kazakhstan made it possible to divide the causes and circumstances that influenced the need to
establish custody or guardianship — to absolute and relative. The relative reasons for the establishment of
custody or guardianship are associated with the temporary lack of parents caused by extenuating circum-
stances (parental treatment due to illness, business trip). In such cases, custody and guardianship can be es-
tablished under the written statement of parents, indicating the reasons why parents or the only parent cannot
do parental duties, the period for which the guardian or trustee should be appointed, as well as the obligation
to keep the child during his stay in the family of guardian [22, 14].

The absolute reasons for the establishment of custody or guardianship are caused by the forwardness of
circumstances directly provided for in the law as the basis for the establishment of custody and guardianship.
Such grounds may be caused as guilty actions (deprivation of parental rights; the removal of children from
parental custody without deprivation of parental rights; finding parents for wanted file; finding parents in
places of detention in custody; serving the parents of sentences in the form of arrest, restrictions of freedom,
deprivation of freedom; leaving children by parents in health care organizations) and innocent (death of par-
ents or the only parent; the recognition of parents as incapable; the recognition of parents as whereabouts
unknown; the declaration of parents to be deceased; the disease of the parents, intervenient the fulfillment of
parental duties) [23;192].

It is proposed for the establishment of a guardianship of minors and the establishment of a custody over
minors to understand the activities of custody and guardianship authorities aimed at the emergence of legal
relations between the guardian or trustee and person under ward ship or person under care due to the for-
wardness of legally significant circumstances. The administrative procedure for the establishment of custody
and guardianship over minors consists of a number of interrelated and interdependent consecutive actions,
carried out by the custody and guardianship authority aimed for achievement the goals of the custody and
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guardianship, formed in the norms of family married legislation, consisting in the education of orphaned
children and children deprived of parental care and the protection of personal non-property and property
rights and legitimate interests of these children.

The achievement of these goals is mediated by the solution of the custody and guardianship authorities
by a number of consecutive tasks, which according to the organizational basis is invited to divide into three
groups: aimed at establishing, to monitor and termination of guardianship. At the same time, the solution of
each individual task is subordinated to the achievement of the general goals of the custody and guardianship.
The lack of a modern classification of the reasons for the establishment of guardianship and the custody, the
deadlines to which the custody and guardianship are established, as well as the subjects that perform the
functions of guardians and trustees, make it difficult to understand the institution being investigated. We
offer to highlight the following classification criteria:

— the nature of the reasons for the establishment;

— the establishment deadline;

— the subject performing the functions of the guardian and trustee.

Taking into account the proposed criteria, we can allocate:

1) by the nature of the reasons for the establishment:

— the reasons for a voluntary nature — the establishment of custody or guardianship at the request of the
parents of a minor in their temporary absence, caused by respectful reasons (treatment due to illness, a busi-
ness trip);

The causes of forced nature — in the loss of parental custody: in connection with inno-
cent circumstances (the death of parents or one of them; the recognition of parents as incapable; recognition
of parents is whereabouts unknown; the declaration of parents to be deceased; parental disease
that intervenient parental duties); guilty circumstances (deprivation of parental rights; the removal
of children from parental custody without deprivation of parental rights; finding parents for wanted
file; finding parents in places under guard; serving the parents of sentence in the form of arrest, restrictions
on freedom, deprivation of freedom; abandonment of children by parents in health care organizations).

The establishment of custody and guardianship takes precedence over the circumstances and the reasons
that caused the need for a minor of guardian or trustee. Such circumstances can be both events (the death of a
single parent) and actions (deprivation of the face of parental rights). Depending on the compliance with the
norms of action, which caused the need to establish guardianship or custody, may be legitimate (paren-
tal disease that impede the implementation of parental rights and the implementation of duties) and illegal
(overindulging of parental rights and child abuse);

2) by the term of custody and guardianship:

— long-term establishment — set for a long time (from six months before the age of majority);

— short-term establishment — set for a period of less than six months;

3) on a subject, carried out guardianship or custody:

— custody and guardianship, executed by citizens (guardians and trustees);

— custody and guardianship, executed by legal entities (group home);

— custody and guardianship, executed together both by citizens and legal entities in the distribution of

duties.

Carrying out activities aimed at establishing of guardianship or custody, authorities provide information
on the procedure for establishing of custody and guardianship over children, lists and forms of documents
that necessary for the establishment of guardianship or custody, accept statements of candidates for guardi-
ans and trustees, request from the corresponding authorities and organizations information and documents on
candidates to guardians and trustees, collect documents with respect to the child, make the conclusion about
presence of conditions in his family necessary to educate children and satisfaction of their basic life needs
and include it in the act of examination of the living conditions of the candidate in guardians and trustees,
conduct preparing a draft decision of the custody and guardianship authority to establishing custody and
guardianship over the child and the appointment of a guardian or trustee. When making a decision on the
transfer of a minor deprived of parental care, the state-owned software for family forms of the organization is
important to indicate in solving an appointment point (cancellation) payments for the alimentation of minor
ward. It must be borne in mind that in accordance with the norms of the family-marriage legislation of the
Republic of Kazakhstan with the aim of protecting the rights of minors, the presentations of their interests
over minors can establish guardianship at the temporary absence of guardianship from parents, the so-called
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guardianship without status and payments. Such a guardianship is temporary and can lead to the deprivation
of parents, performance of parental duties, parental rights for a long time [22; 195-196].

The authorities, exercising functions on guardianship or trusteeship, at the place of establishing custody
or guardianship within the five-day period from the date of the decision to establish custody or guardianship
over the child and the appointment of the guardian or trustee, give the last one the latter certificate for the
right to represent the interests of a minor who deprived of parental care. The person is considered as
a guardian or trustee from the day specified in the decision of the custody and guardianship authority for the
establishment of custody or guardianship over the child and the appointment of a guardian or trustee. The
issue of a certificate to a guardian or trustee to the right to represent the interests of a minor bears testimony
to the termination of relationships on the establishment of custody and guardianship and achievement of the
purposes in hand [6].

Conclusions

In this regard, the awareness by the legislator of the importance and significance of the custody and
guardianship authorities have led to a significant reforming of the activities of the last ones for the avoidance
of conflicts or unregulated moments by the legislation. So, in consequence of the aforenamed reasons, the
custody and guardianship authorities are classified as local executive bodies; their powers are refined, the
place is emphasized as the main interlink between the party taking in under the guardianship (custody) and
persons in need of this.

1. Under the establishment of custody of minors and the establishment of a guardianship over minors, it
was proposed to understand the activities of custody and guardianship authorities, aimed at the occurrence of
legal relations between the guardian or trustee and person under wardship or person under care according to
the forwardness of legally significant circumstances.

2. The absence of the current classification of the reasons for the establishment of custody
and guardianship, types of the deadlines to which the custody and guardianship are established, as well as the
subjects performing the functions of guardians and trustees, make it difficult to understand the institution
under research. It was proposed to allocate the following classification criteria: the nature of the reasons for
the establishment; deadline of establishment; the subject performing the functions of the guardian and trus-
tee.

3. For the purposes of improvement the legal regulation of relations related to the establishment of cus-
tody and guardianship over minors, it was proposed to complement Paragraph 2 of Article 122 of the Code
of the Republic of Kazakhstan “On Marriage (Matrimony) and Family”, which enshrines the possibility of
determining the guardian or trustee for minors in a statement of one (the only one) parent in case of his
death, submitted to the custody and guardianship authority. The implementation of the proposal will reflect
the inalienability of the right of parents to determination of the guardian or trustee for the child in case of his
death and will allow to apply the positive experience of other countries.
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M.T. Okimxkanona, T.C. Tinen

Ka3akcran Pecny0iukacbiHaa KdMeJieTKe TOJIMAaFaHAapFa
KOPFaHIIBUIBIK K9HE KAMKOPUIBLIBIK OesriieyaiH keidip Maceiesepi

ATa-aHaChIHBIH KaMKOPJIBIFBIHCBI3 KAJIFAaH KOMEJIETKE TOJIMaFaHAapbl OPHAIACTBIPY MACeJIeci TapuXH TYp/e
MeMJIEKET MeH KOFaMHBIH Ha3apbiHaa. COHFBI )KBUIIAphl OYIJI Mocele epeKine o3eKTimikke ne. «KasakcraH —
2050» Crparerusicel KalblITAaCKAH MEMIICKETTIH >aHa casch OaFbITBIHIA JKaHa OJEYMETTIK CasCaTThIH
MaHB3ABl Oemiri odengep MeH OamamapiblH KYKBIKTapBIH KOpFay OONBIN TaOBUTATHIHABIFEl €peKIIe
ke3nenren. Maxkanaga Kasakcran PecrnyOnMKachIHBIH —KOJJIAQHBICTaFbl  OTOACBUIBIK-HEKE, a3aMaTThIK
3aHHAaMAaCBIH JKOHE KYKBIK KOJIaHy TOKIpHOECiH Taniay HeTi3iHae KOPFaHIIBUIBIK MeH KaMKOPIIBUIBIKTAFbI
KOMeEJIeTKE TOJIMaFaHAap/IbIH KYKBIKTapbl MEH MYAJETIEpiH KaMTaMachl3 eTyIiH ©3eKTi Macenenepi Kapanmibl.
ABTOpIIap KOPFaHIIBUIBIK HEMECe KaMKOPIIBUIBIK MEMJICKET KMk OepreH KOHCTUTYLUSIIBIK KYKBIKTap bl
KaMTaMachI3 eTy/iH JOCTYpli HHCTUTYTTApBIHBIH Oipi eKeHIiH aram eTexi. OWTKeHi Oip >kaFbIHaH, 0TOACKIHIA
TYpyFa JKaKblH, CKiHIII JKarblHaH, OHBIH 3aHJbl KYKBIKTAPbl MEH MY/JICTEpiHIH CaKTadyblH OakbLIay/bl
KaMTaMacbhl3 €TETiH YJIKeH OH oyeyeTi 06ap oneyMeTTiK KaMKOPJIBIKKA MYKTaX KOMEJNETKe TOJIMaraH
a3aMaTTBIH TAaFIbIPhl JKaKChl JKAaFblHAH aHBIKTanaabl. KoMesneTke TolMaraHIapFa KOPFAHIUBUIBIK IEH
KaMKOPILIBUIBIKTBI OeJNriney, oJapIblH KbI3MET €Tyl jKOHE OJlap/bl TOKTAaTy TOpTiOi Typasbl epexenepiiH
TEOPUSUTBIK HeTi3/iepi MeH KYKbIK KOJJaHYIbIH Heri3rinepi 6acTbl Hazap/a 0oy Kepek. ABTopiap e3lepiHig
TEOPHUSUIBIK 3ePTTEYJICPiHiH HITHIKEICPIH YChIHFaH )KOHE KOPFAHIIBUIBIK IEH KaMKOPIIBUIBIKTH OeNrineyaiH
KYKBIKTBIK aJIFBIIAPTTApBIH KEHEHTY KoHE JKeTiM Oananap MeH aTa-aHAaChIHBIH KaMKOPJIBIFBIHCHI3 KaJFaH
GananapablH My/ieNiepiH OapbIHIIA OHTAWIBI TypA€ KaMTaMachl3 €Ty MaKcaThIHAa aHBIKTAJIFaH Cala/arbl
KOJIIaHBICTAFbl OTAHBIK 3aHHAMAHBI JKETIIIIpyre OaFbITTaIFaH YCHIHBICTAp KacaFaH.
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Kinm ce30ep: 6ana KyKbIKTapsl Typanbl KoHBEeHIMS, KoMeneTKe ToIMaranaap, 0ana, Kopray, KAMKOPIIBUIBIK,
KOPFaHIIBLIBIK, KAMKOPLIBI, Oaa KYKbIKTapHlI.

M.T. Axkumkanosa, T.C. Tinen

HexoTtopble npod/ieMbl yCTAHOBJIEHHS ONEKH M NMOMEYUTEIbCTBA HAJl
HecoBepuieHHoJIeTHUMH B PecnyOimke Kazaxcran

IIpo6nema ycTpoiicTBa HECOBEPIICHHOJICTHHX, OCTABIIAXCS 0€3 IMOICYCHUS POIUTENCH, HCTOPHUYCCKH MPH-
BJICKaJa BHUMaHHE TOCyIapCcTBa U o0mIecTBa. B mocieanne Toapl STOT BOMPOC MpHOOpET 0co0yI0 akTyab-
HOCTh. B «Crpaternu — 2050: HoBBIif MOJTHTHYECKHN KYypC COCTOSBIIETOCS TOCYAapCTBay IMOTICPKUBACTCS,
YTO BaKHOM YacTbI0 HOBOM COLMAIBLHOW IMOJUTHUKH SIBJIETCS 3alllUTa IpaB XKEHILMH U neTeil. B craThbe, Ha
OCHOBE JICHCTBYIOLIETO CEeMEHHO-OpayHOro, Ipa’kAaHCKOTO 3aKoHoAaTesnscTBa PecryOmuku Kaszaxcran u
MPaBONIPUMEHUTENBFHON MPAKTHKH, PACCMOTPEHBI aKTyaJIbHBIE BOIIPOCH 00eCIIeueH s paB 1 HHTEPECOB He-
COBEPILICHHOJIECTHUX, HAXOIAIIUXCS MO ONEKOH M MOMEYUTENbCTBOM. ABTOPaMH OTMEYEHO, YTO OMNeKa WU
MOIIEUUTETHCTBO SBISIIOTCA OJHHUMHU U3 TPAJULMOHHBIX WHCTUTYTOB OOECIEeUeHUs! TapaHTHPOBAHHBIX TOCY-
JTAPCTBOM KOHCTHTYIIMOHHBIX TPaB, MOCKOJNBKY Hambojee ONarompHsITHBIM 00pa3oM OMpeaesseTcs Cyabda
HECOBEPILIEHHOJIETHETO IPAXKAAHNHA, HYXIAIOWErOCs B COIMAILHOM IOKPOBUTENBCTBE, C OJHOM CTOPOHBI,
OJTU3KOM K MPOKUBAHHIO B CEMbE, C APYTOil — MMEETCs OOJBIION TONOXKUTEIBHBIA TTOTCHIHAT, 00eCIeun-
BaIOIIUI KOHTPOIIh 32 COOJIOJICHUEM €ro 3aKOHHBIX TPaB M HHTEPECOB. B IIeHTpe BHUMaHHS YYEHBIX — TEO-
peTuYecKue OCHOBBI M aCHIEKTHI MPABOIIPUMEHEHHS TIOJIOKEHUAN O TIOPAIKE YCTAaHOBICHNUS, (PYHKIIMOHHNPOBA-
HUSI U TIPEKPAILCHUS ONECKH U IMOIEYUTEIHLCTBA HAJl HECOBEPIICHHOICTHUMH. ABTOpaMH HPEATIOKECHBI pe-
3yJbTaThl COOCTBEHHBIX TEOPETUYECKUX HCCIICAOBAHUM, U C IEIbI0 PACIIMPEHHS MPABOBBIX MPEAIOCHUIOK
OTIpENIeNICHUS] OTIEKH U TOTIEYUTEILCTBA U 00ECIICUCHH WHTEPECOB ETeH-CHPOT M NeTel, ocTaBImmXcs 0e3
MOTICUCHHST POJIUTEIICH, HanOoiee ONTUMATIBHBIM 00pa30M BHECEHBI MIPETIOKCHUS, KOTOPhIC HANPABJICHBI Ha
JATTbHEUIIIee COBEPIICHCTBOBAHHUE JICUCTBYIOIIETO OTCUYCCTBCHHOTO 3aKOHOIATEIbCTBA B YKa3aHHOU cdepe.

Kniouesvie cnosa: Konsennus o npaBax peOeHKa, HECOBEPIIEHHOJIETHUH, peOEHOK, 3aluTa, OXpaHa, OleKa,
MOIIEYHUTEIBCTBO, ONIEKYH, IIpaBa peOeHKa, OMEYUTENbCTRO.
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K Bonpocy 00 00s13aHHOCTAX B TPYAOBOM npase Pecny0imkn Kazaxcran

B crathe nmpoaHaIM3MpPOBAHBI U PACCMOTPEHBI MOAXOABI HEKOTOPBIX COBETCKHX W COBPEMEHHBIX YUEHBIX K
MOHATHIO OOs3aHHOCTEH, AeHCTBYyONEe TPYAOBOE 3aKOHOAATEIECTBO B PaMKax IPAaBOBOTO CTaTyca CTOPOH
TPYJAOBBIX OTHOIICHWH. Llenbio mpoBeneHUs HCCIEeJOBaHUS SIBISIETCS PACCMOTPEHHE KAaTETOPUH «00s3aH-
HOCTB» B cpepe TPYyZOBOTO IpaBa KaK MOHATHE TPYIOBBIX 00sf3aHHOCTEH paboTHHKa M padoromarens. Ilo-
CKOJIBKY 0OSI3aHHOCTB IIPEACTABIISET COO0H CI0XKHYIO, MHOTOTPaHHYIO KaT€rOpPHIO, TECHO CBS3aHHYIO C Mpa-
BaMU MHIMBHIA. ABTOPOM BKpATIE PACCMOTPEHBI MOAXOJbI YUSHBIX K HOHATHIO oOs3aHHOCTeH. CoBeTcKoe
BpeMsI XapaKTepu3yeTcsi OOJBIINM BHUMAHUEM K TIOHATHIO «00S3aHHOCTB» B cepe TpyAa, IIOCKOIBKY TPy
6e3 00s513aHHOCTH K HeMy OblIT HeBO3MO)KeH. OOS3aHHOCTb KaXKJIOTO UYeJIOBEKa TPYAHUTHCS MPEICTaBIsIIA CO-
6011 yacTh HaeoIoruueckoro Mexannima. CoBpeMEHHBIH MOAXO0/ K IIOHATHIO 005S3aHHOCTH B TPYZIOBOM IIpaBe
B OOJBIIEH CTETIEHH pacKphIBAICS Yepe3 MEXaHW3M JOOPOBOJIIFHOTO COTJAIICHUSI MEXIy PabOTHUKOM H pa-
0oTomareneM O B3aMMHBIX MpaBax M o0s13aHHOCTSIX. Kpome Toro, TpedyroT 0co00ro BHIMaHHMS BOIPOCH Ma-
TEepUAFHON OTBETCTBEHHOCTH PabOTHHKA Yepe3 Mpu3My oOs3aHHOCTel pabotomatens. OTaenbHbIE HOPMBL
Tpynosoro koxekca Pecmydmuku Kazaxcran (TK PK) HykmaroTcst B yTOYHEHHH W BHECCHHH H3MEHEHHUH.
B pabore npuBeseHbI 1 000CHOBaHBI MPEIOKEHNUS TI0 coBepIueHcTBoBaHMIO nelicTByromero TK PK. Ipex-
JI0)KEHO YCTAHOBHTbH MPEAETbl MATepPUAIbHOW OTBETCTBEHHOCTH Pa0OTHUKA M BepHYTh HOpMy ctathu TK PK
ot 2007 ronma. KacarenbHO AMCTAaHIIMOHHBIX PaOOTHHKOB aBTOPOM IPEIOKEHO pPa3rpaHU4YMUTh MOHATHUS
«IMCTaHIIMOHHBIE PaOOTHUKM» U «BPEMEHHBIE JMCTAHIMOHHBIE PA0OTHUKMY», YCTAHOBUTH MHUHHMMAJbHBIE
HOPMBI U TpeOOoBaHU A paboTomaTens Mo 00eCHeYeHHI0 COXPAaHHOCTH BBEPEHHOTO JUCTAHIIMOHHOMY pPa-
OOTHHKY UMYIIIECTBA.

Kniouesvie cnosa: 00s3aHHOCTB, TPYJOBOE MPaBO, TPYIOBBIE 0OS3aHHOCTH, IPABOBOH CTATyC, pabOTHHUK, pa-
6oToaTeNh, MaTepHAIbHAS OTBETCTBEHHOCTbD, TUCTAHIIMOHHBIH PAaOOTHHK.

Beeoenue

Bonpocam o0si3anHOCTEH B cepe Tpyaa OO0JbIIOE BHUMAHHE YIEISUIOCH COBETCKMMH YYCHBIMH.
K npumepy, H.I'. AnekcanapoB paccMaTpuBall TPYJOBbIE MTPABOOTHOIICHUS KaK JIBYCTOPOHHEE 00s3aTelb-
CTBO, KOTOPOE, B CBOIO OY€pEe/lb, OJULETBOPAET COO0I €JMHCTBO ABYX OTHOLICHHH, II€ B OIHOM 00s3aHHBIM
JIMIIOM BBICTYIIAeT pabOTHHK, B ApyroM — paboromarens [1; 261]. B.H. CxobenkuH, nzydast BOMPOCH 00sI-
3aHHOCTEW aJMUHUCTPAIMU IO OOECIEUYECHHIO TPYAOBBIX MpaB pabOouuX W CIYXKAllUuX, MOSCHSI, YTO
OOJIBLIIMHCTBO HOPM TPYAOBOTO IpaBa MMEET UMIICPATHBHBIA XapaKTep, YTO 03HAYaeT, YTO OHU 00s3aTellb-
HBI K BbinosHeHuIo [2; 34]. JI.S. 'mHuOypr ykasbiBaj, 4yTO IPaBOBOM CTaTyC COBETCKOrO IpakJaHHHA Kak
Tpyasuierocs: (pabOTHHMKA) BKJIIOYAET TPHU 3JIEMEHTA: a) OOIIYI0 MPaBOCIOCOOHOCTH (IIPaBOCIIOCOOHOCTH
BoOOIIIe); 0) MpaBO Ha TPy M O0A3aHHOCTH TPYIUTHCS; B) IPYrHMe€ OCHOBHBIC COIMAIBLHO-DKOHOMUYECKHE
npaBa u obs3anHOCTH [3; 208].

" ABTOp-KOppecrornenT. E-mail: aigerim.zhumabayeva92@mail.ru
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OO053aHHOCTH CTOPOH TPYAOBBIX NPABOOTHOLICHHH PAacCMAaTPUBAIOTCS C TOYKH 3PEHUSI U3YUCHHS H
aHaJIM3a KaTeropuy TPyLOBOIO JOTOBOPA.

JI.C. Tanp cumrain, 4To «B (PAKTHYECKUIl COCTAB BCSKOI'O BO3ME3JHOIO IOTOBOPA O TPYIE BXOIAT TPH
JIIeMEHTa: O0emaHne AesTeIbHOCTH, O0CIaHne BO3HATPAKACHUS H B3aUMHOCTh 3THX ABYX 0053aTEIBCTB»
[4; 11]. Yuensiii Boimensa 00S3aHHOCTH pabodero u obs3aHHOCTH padoromatens. O6s3aHHOCTH pabouero,
no mHeHuto JI.C. Tans, ompenenstoTcsi 4acTHBIM IIPABOIOPSIKOM IPEANPHATHS, BIACTHIO XO35MHA, a
00513aHHOCTH paboTOAATENSI — MPUHYJUTEIBHBIMA HOPMaMH 3aKOHa.

OTteyecTBEHHBIE yYEHBIC-IPABOBEbl BBICKA3BIBAJIM MBICIb, YTO BaXKHBIM BIIEMEHTOM COACPKAHHS
TPYAOBOI'O JOIOBOpA SIBJISIETCS COTJIALEHNE O TPyAOBOH (PyHKIMHU pabodero wiu ciysxamero. B gactHocTH,
K.A. AGxaHOB oTMeYall, 9YTO OIpeNeeHne TPYAOBOH (PYHKIUU aeT BOZMOXKHOCTH MPABIIIFHO YCTAaHOBHUTH
KpyT 00s3aHHOCTEH U MpaB CTOPOH norosopa [35; 38, 39].

[lo MHEHHIO HEKOTOPBIX COBPEMEHHBIX POCCHHMCKUX YYEHBIX, COAEP)KaHHE TPYAOBOIO IIPABOOTHOIIIE-
HUSI COCTABJISIIOT IIPaBa U O0SI3aHHOCTU CTOPOH, BBITEKAOLIME U3 TPYIOBOI'O 3aKOHOAATENILCTBA (HOPMATHB-
Hble, OOBIUHBIC YCJIOBHS) U ONpEICIseMbIe COIIAIICHUEM CTOPOH (00s3aTesibHBIC W JONOJHUTENIBHBIC).
AM. JlymnaukoB 1 M.B. JlymHukoBa yKa3bIBalOT, YTO «HE TOJBKO HAYYHBIM, HO B 3HAUUTENLHON CTENEHU
MPAKTUYECKUH MHTEPEC MPEACTABISIOT TPU OCHOBHBIX 00s3aTENbHBIX (HEOOXOAMMBIX) YCIOBUS TPYZOBOIO
JoroBopa: TpymoBas (yHKIUs, MecTo paboThl M oruiara tpyaa [6; 301]. H.JL. JlroroB k mpu3Hakam,
OTJIIMYAIOIIUM TPYAOBOH AOTOBOP OT IPa)kIaHCKOTO MPABOBOTO, OTHOCUT B TOM YHCIie U criennu(uKy o0s3aH-
HOCTH, IPUHUMAEeMON Ha ce0s 0 TPYIOBOMY JOTOBOPY PaOOTHUKOM; 00sI3aHHOCTH paboTromaTens obecre-
YUTh PAOOTHUKY ycioBus Tpyna [7; 183].

COBOKYMHOCTH IpaB U 0053aHHOCTEH COCTABIACT MPABOBOH cTaTyC CyOBEKTOB MpaBooOTHOLICHUS. Tpy-
JIOBbI€ OTHOILIEHUS M IPUHIMII CBOOOIBI TPYAA, MPeNCTABIIOImNEe cO00H (yHOIaMEHT COBPEMEHHBIX TPYI0-
BbIX MPAaBOOTHOIIEGHUH, XOTSI M OCHOBBIBAIOTCS HAa PABHONPABUU CTOPOH MpPH 3aKIIOUEHHUU TPYIOBOTO
JIOTOBOpa, OJHAKO MMEIOT CBOM OCOOCHHOCTH OTHOCHTENBHO MPABOBOTO CTATyca CYOBEKTOB Ipa)KIaHCKHX
npaBooTHomIeHud. Tak, mo0oe Qu3nyuecKoe JUIO, 3aKIIOYHMBIIEES TPYIOBOH TOTOBOP C OMpeIeleHHBIM
paboTozmaTeneM, ¢ MOMEHTa 3aK/IIOYEHHS AOTOBOpa MpHOOpETaeT MpPaBOBOM CTAaTyCc pabOOTHHKA, KOTOPBIN
BO3HHKAET y HETO TOJILKO MMociie 0(hopMIIeHHS Ha paboTy, B TOM YHCIIE C MOMEHTA MOJIIMCaHUs TOTOBOpa 00
WCTBITATEILHOM CpOKEe WM (PakTH4Yeckoro Haudana TpyaoBoi aesrensHocTH W 1p. K.H.TycoB u
B.H. TonkyHOBa yKa3bIBarOT, YTO MPABOBOM CTATYyC I'pakJIaHWHA KaK CyOBEeKTa TPYIOBOTO MpaBa ¢ IPUEeMOM
ero Ha paboTy TpaHchOpMHUPYETCsl, CIIMBAsCh C IPABOBBIM CTaTycoM paboTHuka. CTaTyTHbIE IpaBa M 004-
3aHHOCTH Pa0OTHHKOB YCTaHABIMBAIOT JJISi HUX TPAHUIIBI BO3MOXKHOTO (TIpaBa) U TOHKHOTO (00s3aHHOCTH)
MOBEJICHHS B MX TPYIOBBIX OTHOIIEHUsIX ¢ paboromarenem [8; 64, 65]. PaGoromarenu xe 001a1at0T TPYI0-
BOM NpaBOCYOBEKTHOCTBIO, Peann3ysl TaK Ha3bIBAEMYIO PabOTOAATENIBCKYIO HPaBOCIOCOOHOCTH, KOTOpast
npeacTaBisieT U3 ceds crocoOHOCTh 3aKIIOUYaTh C JIUIIAMH TPYJOBBIC JIOTOBOPHI M HMHBIC COTJIAIICHUS B
chepe Tpyna. Ilpu 3TOM, B 3aBUCHUMOCTH OT (hOPMBI JIEATSIBHOCTH (paboTomareib — (U3NYSCKOE HITU
IOPUIIMYECKOE JIUIIO), PA3HUTCSI MOMEHT BO3HUKHOBEHHS TaKOH pab0OTOAAaTEIbCKOM MPaBOCIIOCOOHOCTH.

Takum 00pa3oM, KaTeropus «o0s3aHHOCTHY B TPYZIOBOM IpaBe 00yCIIOBJIEHA TPYAOBOM NMPaBOCYyOBEKT-
HOCTBIO paOOTHHKA B PabOTOATENS, MX MPABOBBIM CTATyCOM.

Memoodwsl u mamepuanst ucciedosanus

Ilpy wuccnenoBaHWM BONPOCOB OOS3aHHOCTEH B TPYJOBOM IPaBE€ HCHOJNB30BAINCH CIIEAYIOLIUE
oOIIeHayYHbIE METOJIbI: METO/I HAYYHOTO aHAlM3a M CHHTE3a, 00IINe HaydYHble NHIYKTUBHBINA U JETyKTHB-
Heli Meronel. Kpome Toro, mpu cpaBHEHMH TpyAoBOro 3akoHogarensctBa PK wu  Tpymosoro
3akoHoAarenbcTBa Poccuiickoit ®enepanmu (manee P®) mcnonb3oBaiicsi CpaBHUTEILHO-TIPABOBOM METO[
nmo3HaHus. B mpecTaBineHHON cTaThe MPOaHATM3UPOBAHBI M MCCIIE0BAHBI HAYYHBIE TPY/IBI CIEAYIONIUX aB-
topoB: JI.C. Tansa, H.I'. Anexcannposa, B.H. Cxobenkuna, JI.5. ['uanGypr, K.A. AG:xanoBa, A.M. JlymHu-
koBa, M.B. Jlymnukosoit, H.JI. JlrotoBa, K.H. I'ycora, B.H. Tonkynosoii, E.H. Hypranuesoit, B.1. Eropo-
Ba, }0.B. XapuronoBoii u apyrux.

Obcyorcoenue

B PecnyOnuke Kazaxcran TpynoBble OOSI3aHHOCTH TOHHMMAIOTCS KakK 00s3aTenbcTBa pabOTHHKA H
paboronaTensi, 00yCIOBIEHHbIE HOPMAaTUBHBIMH TpaBoBbIMU akTaMu PK, akTom paboTtomareins, akTOM MpH-
HUMAIOIIEH CTOPOHBI, TPYAOBBIM, KOJJIEKTUBHBIM goroBopamiu (1. 28 ct. 1 TK PK).

OCHOBHBIE HJIH CTaTyTHbIC 00s13aHHOCTH paboTHHKA oTpakeHsl B 11. 2 cT. 22 TK PK [9; 68], k koTopsim
OTHOCUTCS OOS3aHHOCTh paOOTHUKA BBINOJNHATH TPYAOBBIE OOS3aHHOCTH, COOJIOAATH TPYAOBYIO
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JUCLUIUTMHY, TpeOOBaHMs MO OE30MacHOCTH U OXpaHe TPyAa, MOXKapHOH 0e30MacHOCTH, MPOMBINUICHHON
0e30IacHOCTH M TIPOM3BOJCTBEHHON CaHUTapuH Ha paboueM mecte u T.1I. [Tomumo storo, B TK PK comep-
YKaTCsl MHbIe 0053aHHOCTH pa0OTHUKA, KaK JJMYHOE BHITIOJTHEHHE UM CBOEH TPyAOBOH QyHKInH (CT. 24), 005-
3aHHOCTH MPEIOCTABUTH paboToAaTeN0 MEAUIIMHCKOE 3aKIIOYCHUE B CiIydyae HaJUM4Yus MPOTUBOIMOKAa3aHUN
JUI TiepeBojia Ha Jpyryo paboty (m. 3 cT.38), 4To, B CBOIO ouepeib, OOS3bIBAacT paboTOmaTeNss He
OCYIIECTBIIATH JICUCTBUH 10 TIepeBOIY JAaHHOTO pabOTHHKA Ha ApYyTryro padory. llpu mepeBone GepemeHHON
paboTHUIBI, padoTaromieii BaXTOBBIM METOAOM Ha Apyroil rpaduk paboThl (LIECTHIHEBHAS, MATHIHEBHAS
pabouas Hezmessl), OHA B 0053aTEIHLHOM MOPSIKE AOJDKHA MPEAOCTaBUTh PabOTONATEII0 COOTBETCTBYIOIYIO
CIpaBKy O OEPEMEHHOCTH CPOKOM [IBCHAALATh U Oojee Hemenb (CT. 44). PabOTHHK, ¢ KOTOPBIM 3aKIIFOYCH
JOTOBOP O MaTepHaIbHON OTBETCTBEHHOCTH, IIOMHMO OCHOBHBIX OOsI3aHHOCTEH, HOJIKEH 00eclieunBaTh CO-
XPaHHOCTb UMYILECTBA U APYT'HX LIEHHOCTEH, epelaHHbIX Pa0OTHHUKY, paOOTHUKY HAIPABIAIOLIEH CTOPOHBI
(. 3 cT. 48); B ciyvae, eClii YIOMSIHYTBIN BbIllle pAOOTHUK HE UCIIONHHUT 00S3aHHOCTh 110 00ECIICYEHUIO CO-
XPaHHOCTH MMYILECTBA U IPYTUX LEHHOCTEH padoTomaTensi, TO TaKOW paOOTHUK HOIJICKUT MaTepUaTIbHON
OTBETCTBEHHOCTH, M Ha HET0 3aKOHOM BO3JIO)KEHa 00s3aHHOCTh MO BO3MEHICHHUIO yilepOa padoTonaTemro
(rm. 10).

TK PK, Hapsny ¢ obs3anHOCTSMH, oTpakeHHBIMH B cT. 23,182 TK PK, Ha pabotomareneli BO3IOKEHBI
WHBIE 00SI3aHHOCTH, TaKUE KaK 00S3aHHOCTh paboToAaTelNsl YBEAOMHUTh PA0OTHHKA O MPEJCTOSIIEM Iepee3 e
(ct. 39); 00s13aHHOCTH paboToaTElNsi BPEMEHHO MEPeBECTH PaOOTHUKA HA APYTYIO HE MPOTHBOIMOKA3aHHYIO
[0 COCTOSHHUIO 370POBbsI paboOTy MO0 OCBOOOMUTH €r0 OT paboThl, €Ci NaHHBIA PAOOTHUK MOIYYWIT
MIPOM3BOJCTBEHHYIO TpaBMy, Y pabOTHHMKa HMeeTcs NpodeccHoHalbHOE 3a00sieBaHHE WM UM IOIy4YeH
KaKou-JIn00 WHOU Bpen 310poBbio (1. 1 cT. 43); 00s3aHHOCTH paboTomaTeNst CO37aTh CBOMM pPabOTHHKAM
yCIoBHsA, HEOOXOAUMBIE AJSl HOpMaJbHOM paboThl W OOecreueHus MOJHONH COXPaHHOCTH BBEPEHHOI'O UM
umymectsa (1. 6 cr. 123) u 1.1

[epeuens oOsi3anHOCTEH paboTomaTeNs 3HAYUTENBHO IIMPE, YeM Yy PaOOTHHUKA, YTO BBHI3BAHO JKEJTaHHUEM
3aKOHOJATeNss 00eCIeUnTh UCTIONIHEHHE MTPaB paOOTHUKOB Yepe3 BO3JIOKEHUE 00s3aHHOCTH Ha paboTojaTe-
ns. JlaHHast 3akoHOIATeNbHAs BOJsS BroiHE obocHoBaHa. Tak, E.H. Hyprammesa, o603Ha4ast HepaBeHCTBO
KOJIM4YeCTBa O0s3aHHOCTEH MEXAy paOOTHHKOM U pabOTOoJaTeNeM, CIIPaBeJIMBO OTMEYAeT, YTO MOA00Has
HCO6XOI[I/IMOCTI) BbI3BaHa, MPEKAC BCCTO, SKOHOMHUYCCKUMU U OPraHU3allMOHHO-YIIPABJICHUYCCKUMHU BO3MOXK-
HOCTSIMH paboTomaTes st sl yAoBIeTBOpeHus: cBoux uHTepecoB [9; 70]. Ompenenss paboromatens, Kak
CJIOKHYIO U MHOTOIpaHHYIO (UTypy, B IIpoLecce MCCIEAOBaHMs €ro npas u oods3anHocreil, B.J. Eropos u
10.B. XapuroHoBa yka3bIBaloT, 4YT0 paboTonaresb, B OTIMYME OT pabOTHUKA, HE HYXJaeTcs B opManusa-
[IMH Ppsijia CBOMX (DaKTHYECKHUX MpaB ¢ moMolibio 3akoHa [10; 168].

Tpynossle o0si3aHHOCTH paboTHHKA U padoToaaresns, nomuMo TK PK, comepkaTcs B MHBIX MPaBOBBIX
aktax: 3akoH PK ot 30.03.1995 1. Ne 2155 «O HammonansHom Oanke Pecnyonuku Kazaxcrany; 3akon PK
ot 17.01.2002 r. Ne 284 «O ToproBom»; 3akoH PK ot 27.07.2007 r. Ne 319-11l «O6 ob6pazoBanum»; Konekc
PK ot 07.07.2020 r. Ne 360-VI 3PK «O 310poBhe Hapoma u cucTeMe 3apaBooxpaHeHus»; 3akoH PK ot
23.11.2015 r. Ne 416—-V «O rocyznapctBeHHOH cnyx0e Pecybnuku Kazaxcrany; 3akon PK ot 29.12.2008 r.
«O crenmanbHBIX COIUANTBHBIX YCIIyTax» U Jp.

O0s3aHHOCTE pabOTHHKA BO3MECTHTH MOJHBIM pasMep NPUUYMHEHHOrO yiiepba, B COOTBETCTBUHU C
HOpPMaMH{ OTE€YECTBEHHOI'O TPYIOBOI'O 3aKOHOJATEIbCTBA, HACTYIIAET, B TOM YHUCIIE B CIIy4ae NOAMHUCAHUS UM
(pabOTHHKOM) COOTBETCTBYIOIIETO JOTOBOPA, T/IE OH Takhe 00s3aTenbcTBa Ha cebs mpuamMaet (.l . 8
ct. 123 TK PK). OcoGeHHOCTBIO TaHHOH HOPMBI SIBIISIETCSI TOT (DakT, YTO BO3MOKHOCTh B3BICKAaTh C paboT-
HUKa CyMMYy IIOJIHOTO MAaTE€pHajbHOTO yilepbda HacTymaeT TOJBKO TOrnAa, KOorja HMMeeTcs OTIeNbHOe
MUCbMEHHOE COTJIANIeHNE MEX Ty paboToaTesieM U paOOTHHKOM O TIOJTHOW MaTepualibHON OTBETCTBEHHOCTH
nocyeAHero (Tpy YCIOBUH, YTO WHBIE IOJAMYHKTHI I1. 8 CT. 123 He MpUMEeHSI0TCA).

IIpu cpaBuenun kazaxcranckoro TK PK ¢ TK P® Buana pasnuiia B moaxone 3aKOHOIATENEH K
MPUMEHEHUIO MaTepUAIbHOW OTBETCTBEHHOCTH Pa3HBIX KaTeropuii paboTHUKOB. Tak, B COOTBETCTBUHU CO
cT. 243 TK P®, matepuanbHasi OTBETCTBEHHOCTh B TIOJTHOM pa3Mepe MPUUUHEHHOI'0 yiepOa Bo3/IaraeTcs Ha
paboTHMKa, B Cilyyae €CIIM Ha HEro BO3JIOKEHAa MaTepHajibHas OTBETCTBEHHOCTh B IIOJIHOM pasMmepe 3a
yiep0, NIpUYMHEHHBIA pad0TOAAaTEINIO PU UCIIOJTHEHUH UM CBOMX TPYAOBBIX 00SI3aHHOCTEH.

[IpumeuaTensHo, uTO rocymapcTBeHHbIe ciyxamiue PK ve necyt, corimacao TK PK u 3akony «O rocy-
napctBeHHOW ciyx0Oe PecrmyOnuku Kazaxcran» (ct.47), MOJNHYIO MaTepHAbHYIO OTBETCTBEHHOCTH 3a
npuanHeHHbIH ymepd no mm. 1 m. 8 cr. 123 TK PK. Oznako B gaHHOM cilydae HE COBCEM SICHO, KaKOB
pasMmep Takoro ymiepba, Kak €ro clelyeT HCUHCISITh, U MOXKET JIi paboronaTelh CHU3UTH 10 CBOEMY
YCMOTPEHHUIO pa3Mep MaTepHaIbHOTO yiepoa?
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A.B. XXymabaeBa

TK PK He ycTaHOBJEHBI Mpenenbl MaTepuallbHOW OTBETCTBEHHOCTH paOOTHHKA, a TakKe HE YKa3aHO
mpaBo paboTomarenst Ha OTKa3 OT B3BICKaHUS ymiepba ¢ paOOTHWKAa WM YMEHBIICHHWS pa3Mmepa
B3BICKMBAE€MOT'0 MaTEePHAIHLHOTO yIiepoa.

K mpumepy, ct. 240, 241 TK P® npenycmoTpeHo npaBo paboTonaTelisi Ha 0TKa3 OT B3bICKaHUs yiiepoa
¢ paOOTHMKAa TOJHOCTBIO WM YAaCTUYHO, C YYETOM OIIPENEICHHBIX OOCTOSTENBCTB, NPH KOTOPBIX
paboTHUKOM OBIT MPUYMHEH MaHHBIM yIIiepd, TakKe POCCHICKHI 3aKOHONATENb YCTAHOBIUI IPEENbI
MaTepHaJbHON OTBETCTBEHHOCTH paOOTHHKA, KOTOPBHIA HE JOJKEH MPEBHILATH CPETHETO MECSIYHOTO 3apa-
0oTKa.

ITo TpymoBomy 3akonomarenscTBy PK Takoro mpasa y pabotomarens Her, Ha000poT, m. 8 ct. 123 TK
PK Boszmaraer Ha paboTtomaTens 00s3aHHOCT B3BICKATh C PaOOTHHUKA TOJTHBIA MaTepHaNbHBIN yIiepo, Hesa-
BHCHMO OT pa3Mepa ero 3apabOTHOH IUIaThl, 0€3 BO3MOKHOCTH OTKA3aThCsl OT B3BICKAHMS WM YMEHBLICHUS
pasMepa B3bICKaHHS. Tem He MeHee, HEOOXOIWMO yKas3aTh, 4TO M 0OecCledeHWs WCIONHEHHS MTaHHOM
00513aHHOCTH 3aKOHOJATEIhCTBOM TaKXe HE MPEAYCMOTPEHO, T.€. OTBETCTBEHHOCTH padoToiaTers 3a He
B3BICKaHME C Pa0OTHHKA MOJHOTO MaTePHaJIbHOrO yiiepOa He uMeeTcs. 3aKoHOAaTeNlb (DaKTUIECKH OCTaBHI
BCE Ha yCMOTpeHHUe paboTomaTes.

B manHOM ciydae o0si3aHHOCTH paboTonaress, KOTOPYIO BMEHWJ €My OTEYeCTBEHHBIH 3aKOHOAATENb
ct. 123 TK PK, He mpenocTaBuB IIpaBa Ha OTKa3 WM YMEHBIIICHUE pa3Mepa MPUUUHEHHOTO Bpela, PUCKYET
MpeBpaTuThcs B 3J0ymoTpedieHue paborojmaTeieM CBOMM IPaBOM Ha B3bICKaHHE C pabOTHHUKA
MaTepHuaIbHON OTBETCTBEHHOCTH.

[IpaBoBeqamMyu TOMHUMAIICS JTAHHBIA BOIPOC, OJHAKO IO HACTOSIIETO BPEMEHHW HHUKAKUX 3aMETHBIX
W3MEHEHUH He TocienoBano. Tak, K mpuMepy, Ipeaiaraioch 3aKOHOAATEIFHO 3aKPENUTh HOPMBI 00 Oorpa-
HUYCHUW TIPENIeJIOB MAaTEePHAIFHOW OTBETCTBEHHOCTH PAOOTHHKOB MpeJellaMi WX CpedHel 3apabdoTHOM
mrater [11; 136].

Pesynvmameut

3akonoMm PK ot 01.07.2021 roga Ne 61-VII BHecensl u3menenus u qonosinenus B TK PK mo Bonpocam
COBEPIIICHCTBOBAHUS MIPABOBOTO PETYIIMPOBAHHS JUCTAHIIMOHHON pabOTEHI.

HoBoBBeneHust KOCHYIHCh U 00s13aHHOCTEH paboToAaTels TIaBHBIM 00pa3oM o0ecreynTh pabOTHHKA
HEO0XO0IUMMBIM 000pYI0BaHUEM (KOMITBIOTEP, OPI'TEXHUKA, UHTEPHET) U T.IL., T.€. CO3JIaTh €My HEOOXOAUMBIC
YCIIOBHS TPYJIA.

Tak, cormacuo o6HoBienHomy TK PK, paboromarens winm NpHHUMAOMAs CTOPOHA O0ECICUHMBAIOT
paboOTHUKA HEOOXOAMMBIMH JUIsl BBIOJHEHHS TPYIOBBIX O0sS3aHHOCTEH OOOpYyIOBaHHEM, OOBEKTAMHU
WH(POPMATHU3AIMH B COOTBETCTBUU € 3aKOHOAaTebcTBOM PK 00 nH(popMaTH3aiuu, ycayraMu CBSI3H M HHBI-
MU cpencTBaMu. PaboTonarenb HeceT pacxo/ibl M0 UX YCTAHOBKE U 00CTYKHBaHUIO.

B ciyyae koryma paOOTHUK JIsS BBIMOJHEHUS TPYAOBBIX 0053aHHOCTEH HCIOJIB3YET COOCTBEHHBIC 000-
pynoBaHue, 00beKThI MH()OPMATU3AIMN B COOTBETCTBHU C 3aKoHOMAaTeNbcTBOM PK 00 mH(popMaTuzaiuu u
WHBIE CPEJCTBA, a TAKKE HECEeT PacXoibl MO OIUIaTe YCIyr CBsA3M, pPaboToJaTeNeM BBIMJIAYUBACTCS
KOMIICHCAIIMS, pa3Mep, MOPSAJA0K M CPOK BBHITUIATHI KOTOPOU YCTAHABIMBAIOTCS MO COMIAIICHHIO ¢ PabOTHH-
KOM.

ITo cornamieHurd CTOPOH PaOOTHHKY, 3aHATOMY HA JMCTAHIIMOHHOW PaboTe, MOTYT BO3MEHIAThCS H
WHBbIE OOOCHOBAHHBIC PACXOJbI, B TOM YHCJIC CTOMMOCTH JJICKTPOIHEPTHHU, CBA3aHHBIC C BBIMOIHCHUEM
paboThI [J1s paboTOAATENSI, IPUHUMAIOIICH CTOPOHBI.

Takxke Ha paboToaaTENs BO3JI0KEHBI 0053aHHOCTH 110 OXPaHE TPY/ia JUCTAHIIMOHHOTO paOOTHUKA, KaK

— IPOBOJIUTh OOyYEHWE, WHCTPYKTUPOBAHHWE, TIPOBEPKY 3HAHWA pPAOOTHUKOB 10 BOIPOCaM
0€3011acCHOCTH U OXpaHbl TPYJa, a TAK)KE 00eCIeYnBaTh JOKYMEHTaMH M0 0€30MacCHOMY BEJIEHUIO IPOU3BO/I-
CTBEHHOT'O Tpoliecca U paboT 3a CUeT COOCTBEHHBIX CPE/CTB;

— OpraHu30BaTh OOYYCHHME W TPOBEPKY 3HAHUM IO BOIpocaM Oe30MacHOCTH U OXPaHbl Tpyda
PYKOBOMTENICH U JIUI, OTBETCTBEHHBIX 3a oOeceueHre 0€30MacHOCTH W OXPaHbl TPYa, MEPUOIUUESCKUA HE
peXe OJTHOTO pa3a B TPH Iojia B OPTaHU3AIUAX, OCYIIECTBIISIONINX MOBhINIEHUE KBATH(DHUKAIINY KapOB;

— OCYILIECTBIISITh PETHCTPAIMIO, YYET W aHaJIW3 HECUACTHBIX CIy4aeB, CBS3aHHBIX C TPYAOBOI
JESTeNLHOCTHIO, ¥ MPO(ecCHOHATBHBIX 3a00JIeBaHNU;

— obecrieurBaTh PacCieIOBaHUE HECUYACTHBIX CIy4YaeB, CBSI3aHHBIX C TPYJOBOH JEATEIBHOCTHIO, B IO~
pAlIKe, yCTaHOBJIEHHOM 3aKoHoAaTenbCTBOM PK;

— CTpaxoBaTh pa0OTHUKA OT HECYACTHBIX CIy4aeB MPU UCHOTHEHHH UM TPYIOBBIX (CIyKeOHBIX) 00s-
3aHHOCTEH M T.]I.
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OpHako Korza JIeno KacaeTcs MaTepHalbHOM OTBETCTBEHHOCTH, TO YKa3aHHAs BHILIE OOS3aHHOCTH Ha
paboTtozaTens He pacpOCTPaHIETCS.

Cornacho 1. 6 ct. 123 TK PK, paboronartenp uin MpHHUMAKOIIAs CTOPOHA 00sI3aHbI CO31aTh PaOOTHH-
KaM, paOOTHUKaM HarpaBisIOIEH CTOPOHBI YCIOBHS, HEOOXOAUMBIE IJIsi HOpMalIbHON paboThl 1 obecreye-
HUSI TOJHOM COXPaHHOCTU BBEPEHHOI'O MM HMyllecTBa. TeM He MeHee HOBBI 3aKOH BHEC M3MEHEHMUS,
COIJIACHO KOTOPBIM IIOJIOKEHHsI 00 oOs3aHHOCTH paboTojareis co34aTh HEOOXOAMMBIE YCIOBHUS IS
HOpPMaJIbHOH palboThl HE pPaclIpOCTPaHAIOTCS HA JUCTAHIMOHHBIX pPaOOTHHUKOB. JlaHHBIA Te3UC clerka
npoTHBOpeurT moJoxkenusm 1. 4 ct. 138 TK PK, mockonbky MOHSTHE «yCIOBUS [T HOPMAJIbHOU paboThD»
SIBJISIETCS. PA3MBITBIM M HEOJHO3HAUHBIM.

Tak, x mpumepy, Uil TOTO, YTOOBI PadOTaTh AWCTAHIIMOHHO PAaOOTHHKY HEOOXOIMM KOMITBIOTEP CO
BCEMH KOMIUIEKTYIOIMMHU (MOHHUTOp, MPOLECCOp, KIaBuaTypa u T.A.) ¥ HHBIMU ycTpoiictBamu. PaboTtozna-
Tedp obOecreunBaeT JaHHOe oOopynoBanne. OnmHAKO ecld pabOTHHUK  3allpOCUT  CIICIUATBHBIHN
KOMITBIOTEPHBIN CTOJ, KOTOpPBI eMy HeoOXomuMm [uisi paboThl C TaKUM YCTPOWCTBOM WM WHOW
MPOM3BOJCTBEHHBIN HHBEHTAaph, pa00TOJATENb MOKET €My OTKa3aTh, XOTS CTOJ, CTYJ U T.II. TAK)KE SBJISIOT-
sl HEOTHEMJIEMBIMH 3JIEMEHTaMH YCIOBHUH Tpyla H pabovero Mecra.

B Ttakom ciiyuyae paOOTHUK BBIHYXIEH CaMOCTOSATEIBHO OPTraHU30BBIBaTH CBOe pabouee mecto. B
pe3yibTaTe MOBPEKACHUS TOTO WM MHOTO OOOPYAOBAaHHSA BBHIY OTCYTCTBHS YCJIOBHH TpyJa, a TaKxke
oOecriedeHus1 0€30MacCHOCTH JAHHOTO MPEJOCTaBICHHOTO 000pynOBaHUs, pabOTHUK B 005S3aTEIHLHOM
MOPSIAKE MOJUIEKUT MaTepUalbHOM OTBETCTBEHHOCTH, €CJIM, KOHEYHO, HE JOKaXKET, YTO MOopYa MMYIIECTBa
MIPOM30IIIIA B pe3yNbTaTe (Jopc-MakKOpPHBIX 00OCTOATEIHCTB.

3adactyio pabOOTHUKH, MOHUMAs, YTO HOpPMa O MaTepUabHON OTBETCTBEHHOCTH HE 3alIUINACT HUX
WHTEpEeCHl, He TpeOyIoT oT pabotomarens mucnonHenns 1. 4 4. 138 TK PK u mpeamounrator paboTtaTh co
CBOUM 00OpPYZOBaHKEM, B CBSI3U C YeM JaHHAs HOPMA HE SIBJISIETCS] YeM-TO 00s3aTeNIbHBIM U1l paboTomaTesst
", B OCHOBHOM, pacCMaTpuBACTCA B INIOCKOCTH COTJIAIICHUN M HEKUX YCTHBIX I[OFOBOpeHHOCTCﬁ MCKAY pa-
O6oTHHKOM 1 paboTomatenem. ObecnieueHNe TUCTAHIIMOHHBIX PA0OTHHUKOB HEOOXOIUMBIM 000PYIOBaHUEM H
HWHBIMH CPEICTBAMH CTAJIO CKOPEE MPABOM 3THX paOOTHUKOB, HO He 0053aHHOCTHIO padoTOaTEICH.

C npyroii cTOpoHBI, 00513aHHOCTH paboToaaTenss 00ecnednTh HE0OX0AUMBIE YCIOBHS TPy/Aa MpU AHC-
TaHIIMOHHOW paboTe OrpaHWYeHa «IMYHBIM MPOCTPAHCTBOM» PabOTHHUKA, €ro JIOMOM, KOTOpPBIA CTaj ero
pabourm MectoM. B cimyuae BpeMeHHOW MUCTAHIIMOHHON pa0OThI, CBSA3aHHON C Ype3BBIYaHBIMH, (opc-
Ma)KOpPHBIMH 00CTOSITEIbCTBAMH, CUUTAEM, UYTO ACHCTBUTEIBHO ONPABAAHO HCKIFOUEHHE 0053aHHOCTH pabo-
TozaTensi o0ecrevrnBaTh, IOMUMO CaMOTO 00OPYIOBaHHMS, YCIOBHsI, HEOOXOAUMBIE JIJIsl HOPMAIBHOW PabOTHI
n obecrieyeHrsl MOJHONH COXPAHHOCTH BBEPEHHOIO IUCTAHLMOHHBIM PAaOOTHHKAM HMYIIECTBAa, OAHAKO B
clly4yae IMOCTOSIHHOW INCTaHIMOHHON pabOoThI CIOXKUBIIASCS CUTYALMSI HE MOXKET TPAKTOBATHCS OHO3HAYHO.

Koneuno, B cilyyae MOCTOSIHHOW TUCTAHIIMOHHOW pabOTHI TaKKe MaJlOBEPOSITHO TOJHOE HCIOJTHEHHUE
paborozateneM 00S3aHHOCTH 10 00ECTIEYSHHUIO TTOJTHON COXPaHHOCTH BBEPEHHOTO JMCTAHIIMOHHOMY paboT-
HUKY HMMYILECTBA, OAHAKO HCKIIOUYEHHE OOS3aHHOCTH MO CO3JAHHI0 «HOPMAJBbHBIX)» YCIOBHHM Tpylda He
JOJKHO MIPUMEHSTHCS. B OTHOLLICHUN MOCTOSIHHBIX TUCTAHIIMOHHBIX PAa0OTHHUKOB. J{OJKHBI OBITH yCTaHOBIIE-
Hbl MUHHMaJIbHBIE HOPMBI W TpeOoBaHus s paboToaaTelnss MO OOECIEUYEHUIO COXPaHHOCTH BBEPEHHOTO
JUCTAaHIMOHHOMY PaOOTHHUKY TOTO MM MHOT'O UMYIIECTBA.

Hannas mpoOrnema Takke oOycioBiieHa Tem, uto B jaedctByromeM TK PK orcyrcrByer monsiTue
MOCTOSIHHOW W BPEeMEHHOMW JMCTAaHIIMOHHOW paboThl, MX pasrpaHuueHue, Torna kak B TK PO ganHbie moHs-
THs BBeAeHsI (cT. 312.1).

Kpowme Toro, 6p110 OB HEMAOBXXHBIM pelleHueM 0003HAYNTh JTaHHYI0 00s3aHHOCTE B cT. 23 TK PK,
Kak o00s3aHHOCTH pa60T0z1aTen5[ B OTHOIICHHUU AUCTAHIIMOHHBIX pa6OTHI/IKOB. HOCKOHBKy IIOHATHE
IIHCTaHHHOHHOfI pa6OTBI H MEXaHU3M €€ PpEryjiupoBaHrud B HACTOAMIEC BpEMsA OTCUYECTBCHHBLIMU
3aKOHOJATEJISIMU PACCMaTPUBAETCS C TOUKH 3PEHUsSI €€ HeIIPOAOJDKUTEIbHOCTH, KaK HEUYTO BpEeMEHHOE, TOT1a
KaKk B YCJOBHUSIX YCKOPEHHOTO TIJI00aJIbHOTO PAa3BUTUS IM(POBU3ALMM IUCTAaHIMOHHAS paboTa uMeeT
TEHACHIHNIO IIPEBPATUTHECA B HCOTHEMIIEMYIO YaCTh COBPEMECHHBIX TPYA0BBIX OTHOIIIEHUH.

Bwi600b1

Bomnpocsl, kacaromuecs 00513aHHOCTEH B TPYAOBOM IIpaBe, HHTEPECOBAIHN YUCHBIX-IPAaBOBEAOB BO BCE
BpeMmeHa. CoBeTCKUI MEepuoJi XapaKTepU3yeTcsl Kak BpeMs, KOIZa CJI0Ba «TPyI» U «OOS3aHHOCTbY INpe-
CTaBISUIM cOOOH HEYTO €JMHOE M HEOTHEMIIEMOE, OCHOBBIBASCH, IPEXKAE BCETO, Ha COLMATHCTHYECKOH M
KOMMYHHCTHYECKON UAE0JIOTHH cTpaHbl. COBpeMEHHOE TPYyI0BOE NPaBO B OOJBILIECH CTENEHN OCHOBBIBAETCS
Ha B3aUMOCBSI3U «IPaBO» U «TPyn», (QYHIAMEHTOM KOTOpPOW SBISETCS NPUHIMI CBOOOIBI TpyIa.
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A.B. XXymabaeBa

OO0s13aHHOCTh B TPYAOBOM MPaBE€ pPACCMATPUBACTCS C TOYKU 3pPEHUS TPABOBOTO cTaTryca pabOTHHKA U
paboToaTens B MpoIecce UX TPYAOBBIX IPAaBOOTHOIIEHHH.

B Pecriybnmke Kazaxcran TpynoBele 00si3aHHOCTH pabOTHHKA W padoromarens 3akperwieHsl B TK PK
(cT. 22, 23) — OCHOBHOM 3aKOHE O TPYJIE B PeCIyOnKe, a TAK)KE HHBIX PABOBBIX aKTaX.

TpymoBoii KoJeKkc HykaaeTcst B JopaboTKe U BHECEHUH H3MEHEHUH, B YaCTHOCTH, TIPEJIaraeTcs:

— YCTAaHOBHTH TPEIENbl MaTepPHaIbHOW OTBETCTBEHHOCTH PabOTHHWKA M BEPHYTH CTATBHIO O Tperenax
MaTepHuaIbHONH OTBETCTBEHHOCTH paborHuKa, momoiHmB cT. 123 TK PK m. 9 cnemytomero comepikaHus:
«3a npuuunennvlil yuepd pabomHuK Hecem MamepuaIbHyo 0meemcmeeHHOCMb 8 Npedenax ceoeli cpeoHell
MecAuHOU 3apabomuotl niamvl, eciu uHoe He npedycmompero nacmosuum Kooexcomy;

— YCTaHOBHTh MHUHHMAaJIbHBIE HOPMBI U TpeOOBaHUS I paboToAaTeNsl Mo 00eCedeHHI0 COXPAaHHOCTH
BBEPEHHOT'O AMCTAHIIMOHHOMY PaOOTHUKY MMYIIECTBA; BBECTH MOHATHE BPEMEHHOW IAMCTAHIIMOHHOW pado-
ThI, 00YCIIOBJIICHHOH (DOpC-MaKOPHBIMH Y UHBIMHU YPE3BbIYAHBIMU 00CTOSATEIIbCTBAMUY;

—1. 6 ct. 123 TK PK 10moiaHuTh CIOBOM «HE PaCIpOCTpaHICTCs HA BPEMEHHYIO TUCTAHIIMOHHYIO pa-
00TY»;

— 0003HauNTh OTAETBHBIM 1. ¢T. 123 TK PK MuHMManmsHBIC HOPMBI B TPEOOBAHUS I pabOTOmATEIS
0 00ECTIEYCHUI0 COXPAHHOCTH BBEPEHHOTO IUCTAHITMOHHOMY Pa0OTHUKY UMYIIECTBA.
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A.B. KymabaeBa

Ka3zakcran Pecny0imKachbIHbIH eHOEK KYKBIFBIHIAFbI MIHAETTEP Typajibl Macesere

Makanaza keiibip KeHECTiK jKOHe Ka3ipri 3aMaHFbI FAIBIMAAPIBIH MIHIETTEp YFBIMBIHA KO3KapacTapbl, eHOeK
KaThIHACTaphl TapanTapbIHBIH KYKBIKTHIK MOpTeOeci meHOepinae eHOeK catachlHAaFbl KONIaHBICTaFbl €HOCK
3aHHAMAacChl TAJIaHBIN, Kapalabl. 3epTTey KYPri3ydiH MaKkcaTbl eHOCK KYKBIFBI CalaChIHIAFbl «MiHJET)» caHa-
THIH KBI3METKEPJIH JKOHE KYMBIC OepyIIiHiH eHOeK MIHIEeTTepi YFBIMBI PETiHAe Kapay OONBII TaObLIabL.
MiHgeTTeMe KeKe aTaMHBIH KYKBIKTAPBIMCH THIFbI3 OalTaHBICTBI KYpPACTi, KOI KBIPJbl CAHATTHI OLImipesi,
OUTKEHI KYKBIKTap OJIap/ibl OPBIH/AY/AbIH KOHE KAMTaMachl3 €TYAiH THICTI MiHASTTepiHCI3 ©3/iriHeH XKy3ere
aceIpbUIMaiiipl. Makanazia FalbIMAApAbIH MIiHIETTep YFbIMBIHA JIETeH Ke3KapacTapbl KbICKAlla Kapajbl.
Kenec nmoyipi eHOek camachlHIaFbl MiHJET YFbIMBIHA YJIKEH Ha3ap ayJapyMeH CHUIMAaTTala[bl, OUTKEHI OFaH
MiHZIeTCI3 eHOeK eTy MYMKiH OoMasl. OpOip aJaMHBIH €HOCK €Ty MiHIETI HICOJOTHSIIBIK MEXaHU3MHIH Oip
Oemiri 6omapl. EHOCK KYKBIFBIHIAFBl MIHAETTED YFBIMBIHA Ka3ipri 3aMaHFBl Ke3Kapac KeOiHece KbI3METKep
MEH JKYMBIC OEpYIIiHiH apachIHIaFbl ©3apa KYKBIKTap MEH MIHIETTEp Typallbl epiKTi KeliciM TETIri apKbUIbI
ambutagel. OceiFan OaifaHBICTBI OanTa XKYMBIC OepyIIiHIH MiHIETTepiHIH PU3Machl apKbIIbI KBI3METKEPIiH
MaTepHAaIIBIK JKayanKepiiiiri mocenenepi kapanaasl. Kasakcran Pecy6nukacsr EHOex koaekcinin (KP EK)
JKEKeJIeTeH HopMajlapbl HaKThUIAY/BI XKaHE e3repicTep eHridyai Kaxer ereai. ABTop Konmanbictarsl KP EK
KeTinuipy OOWBIHIINA YCHIHBICTAp KEJTIpimn, HerizgereH. JKyYMBICKepIiH MaTepHAIABIK JKayarnKepIIiTiriHig
wektepid Oenriney sxone 2007 xburrbl KP EK GaObIHBIH HOpMachlH KaiiTapy yCbIHbUIFaH. KallbIKThIKTaH
ICTEHTIH JKYMBICKEpJiepre KaThICThl KAIIBIKTHIKTAH ICTEHUTIH KYMBICKEpJIEp MEH YakKbITIIA JKYMBICKEpiep
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YFBIMBIHBIH apaKiriH aXbIpaTy, JKYMBICKEPIre CEHill TalChIPbUIFAH MYJIKTIH CaKTalyblH KaMTaMachl3 €Ty
OOoBIHIIA KYMBIC OepyIIi YIIiH €H TOMEHI1 HOpManap MeH TajanTapbl Oenrijey YChIHbUIFaH.

Kinm ce30ep: miHgeT, eHOEK KYKBIFbI, €HOEK MiHAETTEP1, KYKBIKTBIK MOpTeOeci, KbI3METKep, KYMbIC Oepy1ii,
MaTepHAIBIK KayarKepIILUTIK, KAIIBIKTBIKTaH KYMBIC iICTEHTIH KbI3METKED.

A.B. Zhumabayeva
To the question of labour law duties in the Republic of Kazakhstan

The article analyzes the approaches of some Soviet and modern scientists to the concept of duties, the current
labour legislation within the legal status of the parties to labour relations. The purpose of the study is to con-
sider the category of “duty” in the field of labour law as the concept of labour obligations of an employee and
an employer. Since duty is a complex, multifaceted category closely related to the rights of the individual,
rights cannot themselves be realized without the corresponding obligations to fulfil and secure them. Soviet
times are characterized by great attention to the concept of duty in the field of labour, since work without du-
ty to it was impossible. The duty of each person at work was part of an ideological mechanism. The modern
approach to the concept of duty in labour law is more revealed through the mechanism of voluntary
agreement between the employee and the employer on mutual rights and obligations. Author examined the is-
sues of liability of the employee through the prism of the employer's obligations. Certain provisions of the
Labour Code of the Republic of Kazakhstan (LC RK) need to be clarified and amended. The authors provided
proposals for improving the current LC RK. It was offered to establish the limits of material liability of the
employee and return the norm of the article to the 2007 LC RK. Regarding remote workers, it was suggested
to distinguish the differences between the concept of remote workers and temporary remote workers, to estab-
lish minimum standards and requirements for the employer to ensure the safety of property entrusted to the
remote employee.

Keywords: duty, labour law, labour duties, legal status, employee, employer, financial liability, remote
employee.
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O coCcTOSIHMHU BOBJIEYEHHOCTH KA3aXCTAHCKUX
PaGOTHMKOB B yIpaBJieHHe OpraHu3anue

B craree mpoBemeHa OIlGHKa IIPaBOBOIO OOECHCUCHHs BOBJICYCHHOCTH Ka3aXCTAaHCKHX PabOTHHKOB B
yIpaBlIeHUE OpraHu3anuei. AKTyalbHOCTh U3yUEeHUs JaHHOH cdepsl 3aKiIodaeTcs B HE0OX0AUMO CTH T10-
BBIIICHUS YPOBHS IIPaBOBOM 3aIUTHI IpaB ¥ HHTEpecoB paboTHMKOB. OmeHka 6a3upyercs: Ha pe3yIbTaTax
AQHKETHPOBAHMA, aHAIN3€ TEOPETUKO-TIPAKTHYECKUX UCCIIEIOBAaHUH U CyIIEeCTBYIOLIEH mpaBoBoit 6aze. M H-
CTHTYT BOBJIEYCHHOCTH Pa0OTHHKOB B yIpaBJIEHHE OpTaHM3alWel U3BECTEH eIle W MOJ TePMHHOM «IIpO-
U3BOJICTBEHHAs AeMOKpaTus». Bompocam mpaBoBoro obGecredeHus, pe3yabTaTaM IPaKTUIECKOTO BHEIp e-
HUsI (GOPM YIpaBICHUS] OpraHU3anneil paOOTHUKAMHU MTOCBSIIEHO 0OJBIIOE KOJMYECTBO MCCIEIOBaHHUHN 3a-
PyOEXHBIX aBTOPOB. DTO 00yCIOBIEHO HOPMAaTHBHO-IIPABOBBIM 3aKPEMICHHEM 3JIEMEHTOB NPOH3BOJICT-
BEHHOH JIEMOKpATHH B psijie TOKYMEHTOB BcemupHol opranmsamuum Tpyna. MccnemoBanusi, B Gonbieit
CTETIeHH, OBIIM TOCBSIIEHBI BIUSHUIO PA3BUTHA 3JIEMEHTOB IIPOM3BOJCTBEHHOH AEMOKPATUU B OpPraHM3a-
IUSIX Ha T0KA3aTelIH UX YCTOHYMBOCTH, PAa3BUTHS, HPOU3BOAUTEIBHOCTH, KOHKYPEHTOCIIOCOOHOCTH U TIp.
WTorom maHHBIX HCCIENOBaHMM, KaK MPABUIIO, SBISIETCS BBIAEICHHE NMO3UTHBHOTO BIMSHUS NPAKTUKU
ydacTusi pabOTHHKOB B YIPaBICHUHM OpraHM3alyeldl Ha pa3indHble chepbl (UHAHCOBO->KOHOMHYECKON
JesITeNbHOCTH. BMecTe ¢ 3TUM aHaJIOTHYHBIE UCCIEJOBAaHHS HE IMPOBOIMINCEH 10 Ka3aXCTaHCKOMY OHM3HeC-
COOOIIECTBY, KOTOPBI NMEET CBOM OTJIMYUTEIbHBIE OCOOCHHOCTH (hYHKIMOHHUPOBAHUS M pa3BUTHSA. 3a-
MOJTHEHHUIO JaHHOTO IpoOena MOCBAIIeHa AaHHAs cTaThs. [1o pe3ynbTaraM MpOBEAEHHOTO HCCIIEAOBAHUS
c(OpMyIHPOBaHBl BEIBOJABI M IIPEUIOKEHHS, JaHBI PEKOMEHIAIUH 0 aKTUBH3ALUM PAa3BUTHS NPAKTUKU
ydacTus paOOTHHKOB B YIPaBICHHH OpTaHU3aLUel, Kak 0HOTO U3 Hanbojee 3(PEKTUBHBIX METOJIOB 3a-
IMATHl TpaB paOOTHUKOB, a TAKXKE IOBBIIICHUS YCTOHYMBOCTH M TEMIIOB PAa3BUTHS COIMAIBHO-
SKOHOMHYECKUX MOKa3aTeJed OpraHu3aIim.

Kniouegvie cnosa: ynpaBieHue opraHu3aniell, aHKeTHPOBaHNE PaOOTHHUKOB, IPOU3BOCTBEHHAS IEMOKD a-
THSI, TPYOBOE NIPABO, yYacTHE B YIIPaBIeHNH, paObOTHHK, pabOTOAATEINb, TPYIOBbIE OTHOIICHHS.

Beeoenue

PaszpuTne TpymOBBIX OTHOIICHHH BeleT K HEOOXOJUMOCTH COBEPIICHCTBOBAHHS IMPaBOBOW 0as3bl,
obecrieunBaroNIell 3alIuTy MPaB U HHTEPECOB CTOPOH JIaHHBIX OTHOIICHUH: Kak paOOTHHUKOB, TaK U pado-
tonareneid. PacxoxieHne 0a30BBIX HHTEPECOB paOOTHUKOB U paboTojaTeNeil sBiseTcss HCTOYHUKOM Ipa-
BOBBIX CIIOPOB U KOH(MIMKTOB MEXAYy cTopoHamu. [leTanbHasi mpaBoBas mpopaboTKa BCeX acCHeKTOB TPY-
JIOBBIX OTHOIIEHWH, B TOM YHCIIE M y4acThs paOOTHHKOB B YMPAaBIEHWW OpraHU3aIMel, TOJIOKUTEIHHO
BIIUSIET Ha Bce chephbl GYHKIMOHUPOBAHUS opraHmu3auu. OTCyTCTBHE MPAaBOBBIX HOPM, HHCTPYKIIHMA, TTO-
JIOKEHHUH, MTHCTPYMEHTOB PETYIUPOBAHUS TEX WM MHBIX acCleKTOB TPYAOBBIX OTHOIIEHHH BeJET K MOBHI-
IICHHIO PHUCKOB BO3HUKHOBEHHS TPYAOBBIX CIIOPOB M KOH(MIUKTOB, ACCTAOMIN3UPYIONINX (YHKIIMOHHP O-
BaHME OpraHU3alHH.

B ka3axcTaHCKOM IIPaBOBOM IIPAKTHUKE CIOXKWIACH CUTyalsl, KOTJ1a IPUHITHE BAKHEUIINX PEIICHUN,
HEMOCPEJICTBEHHO KacalolMXcsi pabOTHHUKOB, SIBISETCS HEOTHEMIIEMOW MNpeporaTHBOM padoTonaTens.
BwmecTe ¢ aTumM, B 3apy0OexHBIX cTpaHax Obuta cpopMUpOBaHa MpaBoBas 0a3a CHCTEMBI y4acTus pabOTHH-
KOB B YIIPaBJIEHUU OpraHu3alueil, KOTopas Mo pe3yibTaTaM HCCIEJOBAaHUN JOKa3anaa CBOE IMOJOXKUTEIb-
HOE BIIMSHME Ha CTAOMIBHOE pa3BUTHE OPTaHHU3AIMi P MOJTHON 3aIIUTE TPaB U MHTEPECOB PaOOTHUKOB
JIaHHBIX OpraHu3aIuii.

O pocrte akTyaJbHOCTH BOIIPOCOB W MPOOJIEM Pa3BUTHS MPAKTUKH y9acTHs paOOTHHKOB B yIpaBiie-
HUW OpraHu3alfiell CBUICTEIIbCTBYET BHUMAHUE, yesIeMoe JaHHOH cdepe pa3BUTHIMHU CTpaHaMU, a TaK-
e MexnyHapoaHot opranusanuein Tpyna (manmee — MOT) u Espornetickum coto3om (EC). Konnenuu
OCHOBHBIX ()OPM U BHUJIOB y4acTusi pabOTHHKOB B YIIPABJICHUH OPTraHU3alMsSMH B Pa3HBIX TOCYJapCTBaxX
pa3paboTaHbl ¢ pa3MYHBIM YpPOBHEM IpopaboTaHHOCTH JeTaynel. B arToil cBsizm cdepa peryanpoBaHus

" Arop-Kkoppecrionzent. E-mail: lauera.zakey@gmail.com

140 BecTHuk KaparaHgmMHCKOro yHusepcureTa


https://doi.org/10.31489/2021L4/140-147

O COCTOAHUM BOBIEYEHHOCTMN. ..

ydacTus paOOTHHKOB B YIIPABJICHHH OPTaHHU3AIUCH SBISETCSA TUCKYCCHOHHOM, T/I€ 10 HACTOSIIETO BPEM e-
HU He OBLTH BBIPaOOTaHBI OTpEEICHHbIE HAJHAIIMOHATHHBIE COTTAMICHHs. VICKITFOUeHHeM SIBIISIFOTCS M-
pextuBa EC, B kKoTOpoii O6butH OB 0003HAYEHBI OCHOBHBIE MOIXO/IBI K MMOHMMAHHUIO U €IMHOMY TOJKOBa-
HUIO TOHATHA «ydacTHe paOOTHUKOB B YIpPaBICHHM OpraHU3aluei». TpynoBoe 3aKOHOAATENbCTBO Psiia
rocynapcts (I'epmanns, @panrus, BenukoObpuTanus) 3aKkperisieT OCHOBHBIE ()OPMBI ydacThsl pabOTHHUKOB
B YNIPaBIEHUHU OpraHu3anueld. B 3TuX cTpaHax cloXuiach WHCTUTYIMOHANBHAS CUCTEMA: c(pOPMUPOBAHEI
3aKOHOJIATEJIPHO 3aKPCIJICHHBIC WHCTUTYTHI; MPOU3BOACTBCHHAS JIEMOKPATHS YKPCIUISSTCS KaK HOBBIH
CTHJIb YIPaBJICHUS OpraHHM3alueld, Korja opraHu3anusi yrnpasisercs paboToaaTeneM ¢ ydacTHeM padoT-
HUKOB.

B nocnegnue roapl nccienoBaTeNy IpoodieM TPYJOBBIX OTHOIICHWH B OPTaHHU3AIUAX TPOSBISAIOT BHI-
COKHI MHTEpeC K BOMPOCaM ydacTHsl paOOTHUKOB B yIPABICHUN OpraHU3alKeH, ero MPaBOBBIM acleKTaM,
¢dbopmam u Bugam ydacTus. Tak, M3ydeHWIO JaHHBIX OCOOEHHOCTEW TPYIOBBIX OTHOIIEHWH MOCBSIICHBI
Tpyabl Takux astopoB, kak C.}O.Tomosunoit [1; 26], C.A.Epmosa u B.PamuenkoBoit [2; 17],
AL Kykosa [3; 19], A.C. 3acomerkoro [4; 56], T.B. 3umunoii [5; 119], A.-H. Kpectesuunona [6; 70],
AM. Kypennoro [7; 15], A. Bysranuna [8; 26], E.H. Hypranuesoii [9; 58], 3.H. Pynsik, B.B. Bykpeesa
[10; 26] u opyTHX.

ABTOpHI PacKphIBAIOT COAEPIKAHUE TPOU3BOJICTBEHHON JIEMOKPAaTHH, €€ NPaBOBBIC aCHEKTHI, OPMBI
W BUJBI CYHIECTBYIOIIMX MPAKTUK MO MPUBJICUCHUIO paOOTHUKOB K YIPaBICHUIO opraHu3anuei. Takxke
HEMaJo MCCIIeIOBaHMH, TTOATBEPKIAIOIINX TTO3UTUBHOE BIMSHUE BHEPECHUS IPAKTUKN YIaCTHs PabOTHH-
KOB B YNpaBICHUU OpPraHHW3aIMell Ha ypOBEHBb MPABOBOW 3aIIWIICHHOCTH PabOTHUKOB, HA (DMHAHCOBO-
9KOHOMUYECCKYIO YCTOI\/II‘II/IBOCTL OopraHuv3anuu, Ha O6I]_[I/Ie TEMIIbI €€ Pa3BUTHUA. BwMmecte ¢ atuMm IMpaKTU4C-
CKH HE paccMaTpPHBAETCS BOMPOC O TOTOBHOCTH KaK paOOTHUKOB, TaK M paboTomareneil OBITH BOBJIEYEH-
HBIMH B TIPOIECCHI YTIPABICHUSI.

B cBsi3u ¢ 3TUM MpOBENEHO HCCIeI0BaHUE, COCTOSIIEE U3 HECKOJIBKHUX JTAloB, OJHOMY M3 KOTOPBIX
o0pallleHO Hallle BHUMaHHE,

Memoowvl u mamepuanvl

bruta chopmynupoBaHa ciiefyronias UccIeI0BaTeNIbCKasl TUIOTE3a: OJHOM W3 MPUYMH HU3KUX TEM-
OB Pa3BUTHA NMPOU3BOJACTBEHHON JEMOKPATHH B Ka3aXCTAaHCKUX OpPTaHU3AIUAX ABIAEeTCS HU3KUN ypOBEHb
UX BOBJICYCHHOCTH B HEE€ M FOTOBHOCTH KaK paOOTHHMKOB, TaK W paboToAaTesnel, NpUIMHON KOTOPOro sB-
JIIOTCSI MUHUMAJbHBIE 3HAHUSA O MPOU3BOJCTBEHHON JEMOKPATHH M O TE€X MPEUMYIIECTBAX, KOTOPBIE MO-
T'YT HOJYYUTh U paOOTHUKH, H pabOTOAATENH TIPH €T0 BHEIPCHHU.

OrneHka BOBJIEYEHHOCTH PaOOTHUKOB B IPOLECCHl YIPABICHHUS OPraHU3aluell OCYyIIECTBJIEHA C IO-
MOILBIO UCCIICZIOBAHUS BUACHUS PECIIOHCHTOB 10 BONIPOCAaM BHEAPEHUS MPAKTUKU ydacTHs paOOTHUKOB B
yIpaBJICHUN OPTaHU3aAIUE; ¢ TIOMOIIBIO PE3yIbTaTOB UCCIIEIOBAHUS UX MPOPECCHOHATLHOW U TUIHOCT-
HOI TOTOBHOCTH K Y4aCTHIO B pacCMaTPHUBAEMBIX MpoOIleccax.

IIpouecc ncciaenoBaHus MOAEIEH Ha CIEAYIOIIHE OCHOBHBIE ATAMbI:

IlepBblit 3Tan — (GOpMyJIMPOBKA TUIIOTE3BI U LENEBOM ayIUTOPUH ISl IPOBEACHUS OIpOca.

BTopoii — cocTaBieHre aHKETHI JJIs1 OITPOCa PECTIOHIEHTOB.

Tperuit — npoBeaeHUE ONpoca ¢ MPHUBJICYCHUEM NPOQCOI03HBIX opranu3anuii PeciyOnunku Kazax-
CTaH.

YeTBepThlil — cOOp U CBEJIEHUE PE3yIHTATOB AHKETHPOBAHUS.

[TsaTeili — aHanM3 AaHHBIX U (OPMYIUPOBKA BHIBOJIOB IO MPOBEJICHHBIM HCCIEN0BATEIBLCKUM pado-
TaM: OTBETHI Ha HCCJIEN0BATEIbCKHAE BOIIPOCHI.

[lectoit — ompeneneHne MEPCNEKTUBHBIX HANPABICHUH Pa3BUTHS y4acTHs paOOTHHKOB B yIpaBiie-
HUUW opraHuzanusamu B Pecrrybnuke KazaxcraHn.

OCHOBHBIM HCTOYHHMKOM HH(MOpMAaIMH MO HCCIEAYEeMOH TeMe CTalH pPe3yJbTaThl aHKETHPOBAHHS
(¥ MHTEPBBHIOMPOBAHNS) PECIIOHACHTOB. B conepkannu anketsl 3 Bonpoca ¢ 20-p10 npeasaraeMbIMHA OTBe-
TaMH.

Lenesast ayauTopus TNpeAcTaBieHa paOOTHUKAMHM Ka3aXCTaHCKHX OpraHM3alMi: COTPYIHUKU
45 opranuzanuii (B HEKOTOPBIX U3 KOTOPBIX Pa3BUTHI AJIEMEHTHl HHCTUTYTA y4acTusi paOOTHUKOB B YIIpaB-
JIEHWW OpraHu3alHel, B APyTux — Hepa3BuThl); S00 pecmoHAeHTOB, 0TOOpaHHBIX MPOU3BOJIBHO M3 Ka3ax-
CTAHCKHUX OpraHu3aluil.

Lenbro aHKeTUPOBAHUS SBISIETCS ONPENIETICHNE YPOBHS TOTOBHOCTH pabOTHHUKOB M padoToaarenei K
BHEJIPEHUIO IIPOU3BOJICTBEHHOM IEMOKPAaTHUH.
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Brina pa3OuBka Ha BO3pacT M MOJI PECIIOHICHTOB, a TAKXKE B PaMKaX HMCCIICAOBAaHUS BBIJCICHEI Clle-
IYIOIIHE CeKTOopa:

[epBsIit MOAXO0A K KIacCU(PUKALINU:

— pealibHBIN CEKTOP IKOHOMUKH;

— CEKTOpP (PMHAHCOBBIX YCIIYT.

BTropoii moaxon k kiaccupUKaIuu:

— IepBUYHBII CEKTOP: CENbCKOE XO34KWCTBO, pPBHIOOIIOBCTBO, JIECOBOJACTBO, OXOTa (arpapHo-
MIPOMBIIICHHBIA CEKTOP) U OOBIYA MPUPOIHOTO CHIPbs (Yriis, HEPTH, METAIUTMYSCKUX Py U T.I1.).;

— BTOPUYHBIN: 00padaThIBarOINAas MPOMBIIILIEHHOCTh H CTPOUTEILCTRO;

— TPETUYHBINA: KyIbTypa, 00pa3oBaHue, 3paBOOXpaHeHNe, OBITOBOE 00CTY>KWBaHHUE U TOPTOBIIS;

— YETBEPTUYHBIA CEKTOP: WMH(POPMAIMOHHBIC TEXHOJOTHUHU, 00pa3oBaHUE, HAYYHBIC HCCIICIOBaHUSA,
IJI00AJIBHBIN MapKETUHT, 0AaHKOBCKHE U (DMHAHCOBBIC YCIIYTH.

AmnxkeTtsl u3 11 BompocoB ObUTH pa3aelieHBl Ha 2 BOIIPOCHBIX OJIOKA.

— 1-p11f BompocHBIi 670k «MHpOpMamus 00 opraHm3anum» OB HAIpaBlICH HAa WASHTH()UKAIMIO OT-
paciu, B KOTOpOH (pyHKIITMOHUPYET OpraHU3allUs U OTPAKECH XapaKTep MPOU30UISAN X U3MCHCHHI B T0-
CIeIHEE BPEMS,

— 2-0i1 BonpocHbIi 050K «OIeHKa CTENEHU BIUSHUS MPAKTUKH BKIIOUCHHUS PAOOTHUKOB B IPOIECC
YIIPaBJICHHSI IPOU3BOJICTBOMY» WMEI IENbI0 BBISBHTD, KaK, 0 MHCHHIO PECTIOHJEHTOB, MOBIHIET BHEID e-
HHE JIEMEHTOB MPOU3BOJICTBEHHON JEMOKPATHUU B OPTaHU3AIIHUIO;

— 3-uii BompocHkI# 0710k «CaMOOIIEHKa» TTO3BOJIMT OLCHUTH CTEIICHh KOMIIETCHTHOCTHOW TOTOBHOCTH
COTPYJHHUKOB K TIPOU3BOJCTBEHHON IEMOKPATHH.

Bompocs! mpencraBustoT U3 ceOst onmpene’IeHHbIe BRICKa3bIBaHMS, HA KOTOPBIE HaJO JaTh OTBET, Ha-
CKOJIBKO COTJIACEH WJIM HE COTJIACEH C MPEIJI0KEHHBIMH BBHICKA3bIBAaHHSIMHU.

Y4acTBOBABIIMM B ONPOCE PECIOHIECHTAM TakXe ObUIO MPEIOKEHO MPOKOMMEHTHPOBATH OTBETHI
WU JaTh 0oJiee pa3BEPHYTHIM OTBET, MPUMEP M3 MPAKTHUKH, €CIU OJHOCIOXKHOIO OTBETa HEIOCTATOYHO
JUTS Tiepeiadd WHGOPMAIlUY, KOTOpasi BaXKHa, [0 MHEHHUIO CaMOI'0 ONpPaIlMBacMOro (METOJ] HHTEPBBIOUPO-
BaHUA).

[Ipouecc cOopa nHbDOpMaHH 1 3aTIOTHEHUS BOITPOCOB aHKETHI IPOXOIII IPU TTOMOIIH Teleh OHHOTO
OTIpoca PECHOH/IEHTOB, AIEKTPOHHBIX IMHCEM C MPOCHOOH 3aMOTHUTH aHKeTy. KazaxcTaHCckue mpeanpuHu-
MaTeidu U pa0OTHUKH NPEINPUATHI 0XOTHO IPUHUMAIHN ydacTue B onpoce. OmpeeieHHbIX TpodiieM Wil
CJIO’)KHOCTEHW HE BO3HHUKAJIO, TaK KaK OMPOC MPOBOIUICS aHOHUMHO. C MOMCKOM PECMOHACHTOB CIIOXKHO-
CTel TakXe HE BO3ZHHUKJIO, TaK KaK ObLIH MPUBJICUYCHBI K aHKETUPOBAHUIO NPO(COIO3HBIE OPraHU3aI1H.

[TonyuyeHHbIE MaHHBIC CBEACHBI B AJICKTPOHHOW TaOyMIle JUIsl JajbHeiield oOpaObOTKH U CO3AaHUS
rpadudeckoro mMatepuana. Bmecre ¢ TeM mpu BeIOOpE PECTIOHIEHTOB ObLIa MTOCTaBJIeHA 33aJa4ya; OXBATHUTh
KaK MOXKHO OOJIbIIIE CEKTOPOB SKOHOMUKH, OPraHU3alNiA Pa3IHIHbIX MaciiTaboB. [IponsBoacTBeHHas 1e-
MOKpaTHs B Ka3aXCTaHCKOW OM3Hec-cpejie MPEeuMyIIeCTBEHHO PUCYTCTBYET B CPEAHUX M KPYITHBIX TPe/I-
npustTusix. Ho eciu Ob1 peCIOHIEHTHI MPEACTABIUINA TOJIBKO CPEAHIE W KPYITHBIC IPEATIPUATHS, TO aHAIIN3
ObL1 ObI HE IMOJHBIM U HE OTPaXKkas Obl TEKYIIYIO CUTYAIIHIO 110 UCCIIEyEMOMY BOIIPOCY.

Heo0x01MMo0 OTMETUTh, YTO BO3HUKIIU MPOOJIEMbI CO COOPOM O(HUIIHAIBHBIX CTATUCTUYCCKUX TMOKa-
3aTelsiell pa3BUTHUS MPOU3BOACTBEHHOW AEMOKPATHH, MMOCKOJIBKY OQHUIIMATBHYIO CTATUCTUKY I10 MPOU3BO JI-
CTBEHHOU JIeMOKpaTHH HH OJIHa opranm3aius B Kazaxcrane He BeneT. B 3Toii CBS3M OCHOBHBIM W CTOYHU-
KOM MH(OPMAIMH CTaJIH pe3yIbTaThl aHKETUPOBAHUSI.

Pesynomamut u 06cysicoenue

Hanee mpuBeneHsl pe3yiabTaThl onpoca. beina onpenenena Bo3pacTHas U MOJ0OBas NPUHAAIEKHOCTh
pecnioHzieHTOB (puc. 1).

Kax BugHO M3 puCyHKa, CTPYKTypa PECHOHIEHTOB B pa3pe3e I0Jia U BO3pacTa pacipejesieHa paBHO-
MepHO. beuto onporreno 49,2 % paboTHUKOB xkeHckoro mona u 50,8 % paboTHHKOB Myskckoro mona. Taxxke
PaBHOMEPHO pacipeieieHbl COTPYAHUKH IO BBIICICHHBIM BO3PACTHBIM IPyIIIIaM.
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B Myvazemaer ¥ JKeHIIHHEL B gol5ner M26-36mer W3T7-43mer W46 ner uw crapme

Ilpumeuanue. ICTOUHUK — PE3yJIbTaThl aHKETUPOBAHUSL.
Pucynox 1. IlonoBast u Bo3pacTHasi CTpyKTypa peCHOHIEHTOB, %o

Ha pucynke 2 nokazaHa CTpyKTypa pPECIIOHIECHTOB B pa3pe3e JOKHOCTHOM MO3UIMH C YYETOM UX He-
papxuu B OpraHU3aIlHH.

11.2%

BAVII

B 1poH2E0ICTEEHHEIR
TIEepCoHAT

¥ BECIIOMOTaTeNBEHEIH IEPCOHATT

prweqaﬁue. Hcrounuk — PE3YIbTAThl aHKETUPOBaHUSA.

Pucynoxk 2. MecTto B nepapxuu npeanpusTus, %o

U3 pucynka 2 BUIHO, 4TO 0OJbIIAs YacTh NMEpCOHANIa OTHOCHIACh K OCHOBHOMY TEpCOHANY (IIPOU3BO/I-
cTBeHHOMY) — 64,8 %. U3 uncna pecnioHneHTOB: 24 % paOOTHUKOB OBLTH TPEACTABUTEISIMA BCIIOMOTA-
TeNBHOTO TepcoHana; 11,2 — aIMHUHHCTpAaTHBHO-YIIPaBlIeHUECKOTro nepconana u 64,8 % — mpousBoacT-
BEHHOTO TepcoHala.

Paznenenne pabOTHUKOB Ha KaTErOpUH yCJIOBHO, HO UMEET MPAKTHYECKOE 3HAYCHUE ISl YIPaBICHUS
KaJpaMH, IPOBEACHUS UCCIIeI0BATEIbCKUX paboT. BermomMoraTenbHbIil nepcoHan OMOCpe0BaHHO BIMSET Ha
MMOJIy4YCHUC HpI/I6I)IJ'II/I " IIEPBBIM IIOTIAAACT 1104 YBOJIbHCHHUE B KPU3UC.

KTo BXOAUT B rpymity OCHOBHOT'O MJIM BCIIOMOTATENFHOTO MEPCOHAIIA, 3aBUCHT OT TPOU3BOICTBEHHOTO
mpoiecca B opranu3anuu. Hampumep, B IPOMBIIIIIEHHOCTH — K OCHOBHOMY II€pCOHAIIy OTHOCATCSI paboT-
HUKH, KOTOPBIE YYaCTBYIOT B BHIITyCKE TOBAPOB, 00ECIIEUMBAIONINX JIOXO]] IPEANPHATHS. X QYHKIINH MOXK-
HO Ha3BaTb ICPBOCTCIICHHBIMU, HAIIPABJICHHBIMHU Ha NMOAACPKAHUE KXKUSHCIACATCIBHOCTH CaMOro Mmnpearnpu-
STHUSL.

Taxoke aBTOpy OBUIO BaXKHO BBIJEIUTH BOBJICUEHHE B JaHHYIO MPOOJIEeMy OpraHM3aliii BCEX CEKTOPOB
9KOHOMHUKH (pHC. 3).

N nepEHYIHEIR CEKTOD
B ETOpPHYHEIA CEKTOD
¥ TpeTHYIHEBIN CEKTOD

B geTEEpTHYHEIH CeKTOp

Ilpumeuanue. ICTOUHUK — PE3yJIbTaThl AHKETUPOBAHUSL.

Pucynoxk 3. I[IpencTaBneHHOCTh CEKTOPOB IKOHOMHKH, %o
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Ha pucynke 3 moka3zaHo, 4TO HCCIEIOBaHHEM ObLTH OXBaueHBI OPTaHU3AIMHM BCEX CEKTOPOB 3KOHOMHU-
KH: TICPBUYHBIA CeKTOp — 22,4 %; BTOPUYHBINA ceKTop — 19,4, TpeTHUHBIH ceKTOp — 43, YeTBEepTUYHBIN
cextop — 15,2 %.

[lepeuuncnennbie pe3yabTaThl COCTaBa PECIIOHCHTOB MO3BOJISIIOT TOBOPUTH O TOM, YTO PE3YJIbTAThI HC-
CJICZIOBAHMS SIBJISIFOTCS] IPIMEHUMBIMH KO BCEM OTpaciisiM SKOHOMUKH Pecyonvku Kazaxcran.

Pe3ynbTaThl aHKETUPOBAHUS IO BOTIPOCY OICHKH CTETICHW BIIHMSHUS TPAKTHKH BKIFOUEHHS paOOTHUKOB
B TIPOIIECC YIPABJICHHUS MTPOM3BOICTBOM IPECTAaBICHBI HIDKE (Tab. 1).

Tadobnuma 1

Pe3yabTaThl OlIeHKH YPOBHS BIUSIHUS MPAKTHKH BKJIIOYEHHsI PAGOTHHKOB
B Mpolecc YNpaBJeHUs npeAnpusTuem, %o

ITomHocThi0| Cxopee Hu na, Ckopee |I[lonHOCTBIO

VYT1BepxkaeHus
COIJIaCeH | COrJlaceH HU HET |HE COTJIaCeH|HE COTJIACEH

Cumnraro, 4TO MOCIEICTBHS OYIYT HETATUBHBIMU 110
MPUYMHE HETOTOBHOCTU PaOOTHHUKOB K YIIPABICHHIO 14,8 15,0 23,0 25,0 22,2
Cunraro, 4To MOCIECTBUS OYyT HETaTUBHBIMH IO

MPUYMHE OTCYTCTBYSI MOHATHBIX MTPABHJ YIPABICHHUS
MIPOU3BOJICTBOM 22,4 11,2 23,6 34,8 8,0
Cunraro, 4To MOCIECTBUS OYyT HETaTUBHBIMH IO
MPUYUHE OTCYTCTBHSI MaTEPUAIILHOM 3aHHTEPECO-

BaHHOCTH PaOOTHUKOB 42,2 14,8 5,2 22,4 15,4
CunrTar, 4To MOCAEeACTBUS OYIyT HETAaTUBHBIMH IO
MPUYUHE OTCYTCTBHSI MAaTEPUAIILHOM 3aHHTEPECO-

BaHHOCTH paboTomaTernei 43,2 17,0 15,0 11,4 13,4
Cunrtaro, 4To MOCAEeACTBUS Oy YT MOJI0KUTESIBHBIMU
0 MIPUYMHE TOTOBHOCTH M PAOOTHUKOB, H PYKOBOIH-

Tenen 52 54 31,2 52,8 5,4
$1 TOTOB K Yy4acTHIO B YIIPABJIEHUU MPOU3BOACTBOM 15,0 13,0 42,8 11,4 17,8
CunTaro, 4YTO MOM KOJUIETH HE TOTOBBI K IPOIIECCY

yHIpaBlieHUs] IPOU3BOACTBOM 23,0 17,8 21,8 22,4 15,0

.
Tpumeuanue. CocTaBieHa 1o pe3yabTaTaM aHKeTHPOBAHHS.

OCHOBHBIMH NTPUYMHAMHU OTPHLATEIBHBIX PE3YJIbTaTOB IPHUBJICYCHUSI paOOTHUKOB K YIIPABICHUIO Op-
raHu3anuel ObLIH BBIACIICHBI CIIEAYIOIIHE:

- CYMTAI0, YTO TIOCJIEACTBUS OyIyT HETaTUBHBIMH 110 IPUYHHE OTCYTCTBHS MaTepUATLHON 3auHTEpeco-
BaHHOCTH PabOTHUKOB — cymMMapHo 57 %;

- CYMTAIO, YTO MOCIEACTBHS OYAyT HEraTHBHBIMHU I10 IIPUYMHE OTCYTCTBUS MaTepUaIbHON 3anHTEpEeco-
BaHHOCTHU paboronareneir — 60,2 %.

Bwmecte ¢ atum, Toneko 10,6 % pecrioHJeHTOB CUNTAIOT, YTO U PaOOTHUKY, U PadOTOJAaTENN TOTOBHI K
BHEJIPEHHIO JIEMEHTOB ITPOM3BOJICTBEHHOH JEMOKpaTHH B opranu3anuu. Beero 15 % pecrnioHneHTOB BbIpa-
3WJIM YBEPEHHOCTh B TOTOBHOCTH NMPWHUMATh y4acTHe B yrnpaBieHuH opranuzanuen. 40,8 % yBepeHsl, uTo
WX KOJIJIETH HE TOTOBBI K HOBILIECTBAM.

Takum 00pa3oM, MOXKHO BBIIENUTH, YTO OJHOW W3 TEKYIIMX MPOOJIEM Pa3BUTHS MHCTUTYTA ydacTHS
NepCcoHaja B YNPABJICHUH OpPTraHHU3alMel SBISIETCS HErOTOBHOCTh, OTCYTCTBHE 3aWHTEPECOBAHHOCTH (Kak
MOpaJILHOM, TaK ¥ MaTepHaIbHOI) BCEX YUaCTHHKOB IMpoliecca. Takasi CHTYaIusl SIBJISICTCS SIPKAM TPU3HAKOM
COIIPOTHBIICHUSI U3MEHEHUSIM B NIPUBBIYHON paboueil cpene. Toabko o0bsicHEHHE LeNeil U 3aaay pa3BUTHSA
MPOM3BOJCTBEHHON JE€MOKPAaTHH B OpraHU3alMM, OOCYXIEHHE BBITOJ, KOTOpblEe OyAyT MOIydYeHBl Kak pa-
OOTHHKaMH, TaK ¥ PadOTOATEISIMA MOXKET U3MEHUTH CUTYAIIUIO.

Janee aBTopoM TpoBeJicHa OlleHKa MPO(ECCHOHANTBHOW TOTOBHOCTH PAOOTHUKOB K YIIPABICHUIO Opra-
Husaruei (tadm. 2).
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TaGnuma 2

Pe3ybTaThl OLIEHKH TOTOBHOCTH PA0OTHMKOB MPUHUMATH YYacTHe B yIpaBJIeHHU OpraHu3anuei
(o 5-6a/sIbHOI MIKaJIe)

XapaKkTepUCTUKHI Bbannsl
Opraan3oBaHHEII 3,7
D¢ dexTnBHO pemaTe HecTaHIAPTHBIE BOIIPOCH U 3a1a4d 2,7
Bricokuil ypoBeHb CTpEMIIEHUS K JOCTHKEHHIO MIOCTaBICHHBIX LEJeH U 3aJa4 2,8
VM€ HaXOINUTh C JIFOIBMHU OOIIHI SI3BIK 3,9
O06naat0 BEICOKUM MTPO(HECCHOHATIN3MOM 4,1
EcTp HaBBIK CITymaTh Jpyrux 4,3
EcTp HaBBIK paboTaTh B KOMAHE 3,7
EcTb HaBBIK PyKOBOIHTH JIOJBMHU 2,4
EcTp HaBBIK OBITH CTOKOHHBIM B KOH(QIIMKTHOW CHUTYallln 2,7

HpuMeltaHue. CocraBiieHa 1o pe3yjibTaTaM aHKETUPOBAHUA.

HauGonpiue 0amisl ObLIM HAOPaHBI MO CIACTYIOIIUM HaBbIKAM U KOMIICTCHIIUSM CAMOOLICHKH:

— BeICOKHH TipodeccroHanzm — 4,1;

— HaBBIK CIymaTh apyrux — 4,3;

— KOMMYHUKa0ensHOCTh — 3,9;

— HaBBIK paboTaTh B KoMaHae — 3,7;

— OpPraHM30BaHHOCTH — 3,7.

HaumeHsbIme 0anibl Mo Cae yIONMM O3UITUSIM:

— YMEHHE peliaTh HeCTaHIapTHBIC 3a1a4uu — 2,7;

— IeNieycTpeMIIeHHOCTh — 2,8

— PYKOBOJICTBO U JIUAEPCTBO — 2,4,

— HaBBIK pa3peieHus: KOHPIUKTOB — 2,7.

[TomyueHHBIE pe3yNbTaThl MO3BOJISIFOT CAEJIATh BBIBOJI, YTO CTEIEHb MOTOBHOCTH PaOOTHUKOB MOYKHO
0XapaKTePU30BaTh KaK CPEAHIO. TO €CTh, B II€JIOM, PECIIOHCHTHI TOTOBBI K YYaCTHIO B YIPaBICHHH Opra-
Huszaruei. J{ns noseimenus 3GpGEeKTHBHOCTA BHEAPEHHUS SIEMEHTOB MPOU3BOCTBEHHOMN JIEMOKPATHH HEO0-
XOJIMMO TIOBBICHTh KOMIIETEHIIMH M HABBIKM YYACTHHKOB IMpOIEcca MO MO3MIHUAM, KOTOpble HAOpaiu Hau-
MEHBIIIEE KOJUYECTBO OAIIOB.

ITo pe3ynbTaTamM JOMOTHHUTENBHBIX MOSCHUTEIBHBIX 3aMETOK MOXKHO CJIENIATh BBIBOJ, UYTO COTPYTHHKH
OpraHusaluii, rje ObUTH BBISBICHBI PU3HAKU MIPOU3BOJACTBEHHOMN JEMOKpATHH, JIerde MepEeHOCAT SIKOHOMU-
Yyeckuil kpusuc. B HUX HaOMrOmaeTcss COXpaHCHHE HU3KHMX M CPEIHUX IMOoKasaTelield TeKy4eCTH KaJpoB, a
TaKXXe POCT PAcXOJIOB Ha COLMANbHBIC HYX/bI. [Ipy BCceX MpenMyIIeCTBaX Pa3BUTHS WHCTHTYTA MPOU3BO/I-
CTBCHHOW JIEMOKPATHH, KaK WHCTPYMEHTA 3alUTHl COIMATBHO-TPYIOBBIX MPaB PabOTHUKOB, CYIIECTBYET
psin 6apbepoB. Tak, HanpuMep, 10 HACTOSIIETO BpEMEHU He Oblia co3nana 3ddexkTuBHas npaBosas 0aza. B
Tpynosom konekce Pecniyonuku Kazaxcran oTpakeHbl mpaBa paOOTHUKOB IPU COCTABICHUH KOJUIEKTUBHBIX
TPYIOBBIX JIOTOBOPOB, MPaBa Ha CO3/[aHUE MPOU3BOJCTBEHHOTO COBETa MO OE30MACHOCTH M OXpaHe TPYy.a,
MPaBO C MOMOIILIO MPOPCOI30B U BEIOOPHBIX MPEICTABUTEINCH 3alIUIIATh U MPECTABISATH pAOOTHUKOB, TO
€CTh PacCMaTPUBAIOTCS MPaBa paOOTHHUKA Ha 3aIlUTy M OXPaHy CBOMX IpaB, B KOTOPbIC HE BXOJIUT IPABO Ha
y4YacTHe B YIPaBJICHUH OpraHU3alueH.

Baxnrouenue

B kazaxcraHckux opraHuzalusx, NPUJIEPKUBAIOIIMXCSA MPUHIUIOB NPOU3BOJACTBEHHOW JIEMOKpaTHH,
HET BHYTPEHHEH JOKYMEHTAIMH, KOTOpasi OBl perjiaMEeHTHPOBAJIa BOIIPOCH! yUacTHs pAOOTHUKOB B yIIpaBIIe-
HUU opraHu3anueil. PaOOTHUKY MPHUBIEKAIOTCS K PEIICHUIO YITPABICHYECKUX BOIPOCOB, KaK MPABIIIO, CTH-
xuitHo. [IpenocraBiieHre Takoro mpaBa SBISIETCS JOOPOBOIBHBIM IIATrOM CaMOTO PYKOBOJWTENS OpraHU3a-
LMK, BHEJPSIONIETO COBPEMEHHbIE MOJX0/Ibl M MIPUHIMIIBI YIIPaBJI€HUsl opranu3anueii. Bmecte ¢ atum, mno-
JIOKUTENBHBIA 3()(EeKT BHEAPEHUs MMPOU3BOJCTBEHHON JIEMOKPATUU B CUCTEMY YIIPABJICHUS OpraHU3aIUeH
oueBusieH. [Ipon3BoACTBEHHAS NEMOKPATUS U €€ DIEMEHTHI MOJOKUTEIbHO BIMSIIOT HA TEMIIbl COL[UAIBHO-
SKOHOMHMYECKOT'O Pa3BUTHUS OpraHM3allMy, MOTYT BBICTYNATh OJHUM U3 KIIFOYEBBIX WHCTPYMEHTOB OXPaHbI

Tpyna.

Cepus «[lMpaBo». Ne 4(104)/2021 145



J1.3. AxmeTxaH

Takum 00pa3oM, il YCKOPEHHOTO Pa3BUTHUS MTPOU3BOACTBEHHOU IEMOKPATUH U €€ AIIEMEHTOB B Ka3ax-
CTAHCKHX TPEIIPHUATHIX HEOOXOANMO:

— TIPOIOJDKUTH paboTy 1Mo (OPMHUPOBAHHIO MPABOBOM 0a3bl I BHEAPEHUS MPOU3BOJCTBEHHON JIEMO-
KpaTHH B CHCTEMY YIIPABIICHHUS OpTaHU3aIlNeH;

— pa3paboTaTh TUIOBYIO (HOpMY MPABOBOTO JIOKYMEHTA, YTBEPXK/IAIOIIECTO NpaBa U PeriJaMeHTUPYIOIIe-
ro MOPSIIOK y4acTusi pabOTHUKOB B YIPABICHUU OpraHu3anueil. JlaHHbI BHYTPEHHUH JOKYMEHT JOJKCH
CTaTh KaK 4acThio «KaapoBoil MONMMTHKY TIPEATIPUATHS», TaK ¥ BBIICICH B KA4€CTBE JIOKAIILHOTO aKTa, JAeH-
CTBYIOIIETO BHYTPH OPTaHHU3AIINN;

— co3/1aTh MH()OPMALMOHHEIN PeCcype, Pa3bACHSIONINN BCE MPEUMYIIECTBA MPOU3BOJACTBEHHON JEMO-
KpaTHUH, MPEIOCTABISIONICH CCHUIKM HA OPraHU3allUM, TJ€ MOXHO MPONTH MOBBINICHUE KBATH(UKAIINN pa-
OOTHUKOB U PYKOBOJIUTEIICH, a TaKXKe MPEJIaratoiuii TUIIOBbIC (JOPMBI, TPOIECCH BHEAPEHUS MTPOU3BOJICT-
BEHHOM JE€MOKpaTHU.

Takum 00pa3oM, TEHACHIIUIO MO Pa3BUTHIO TIPOU3BOJCTBCHHOHN JEMOKPATHH MOKHO B OYyIyIieM 3aKpe-
MUTh 3aKOHOJATEIILHO C YYETOM 3apYOCKHOTO OIBITA, a TAKXKE IO PE3yJIbTaTaM MPOBEACHHBIX COLMOIOTHYC-
CKHX HCCJICAOBAaHUM.
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JI.3. AxMeTrxan

KazakcTaHabIK KYMBICKepJIepAi KICiNOpbIHAapAbI 0acKapyFa
TApTY KaFAaibl TypaJibl

Makanaza Ka3akCTaHABIK JKYMBICKepJIepi KociMopbIHAApbl OackapyFa KaTBICYBIH OaralayFa apHaJraH
3epTTey HOTHXKeNepi TajkblIaHFaH. Ka3akcTaHABIK KOCITOPBIHAAP/IBIH )KYMBICKEPIIEPiHiH CayaTHaMachIHBIH
KOPBITBIHABLIAPHI LibIFapbutrad. [leTenik aBTopaap/IblH KeNTereH 3epTTeyiepi KYKbIKTBIK KaMTaMachl3 eTy
MoceeNiepiHe, KbI3METKepNepJiH yibIMIbl 6ackapy HBICAaHIApblH MNPAKTHKAIBIK iCKE aChIPyIbIH
HOTWKeJepiHe apHairaH. by Xaneikapanbslk eHOeK YHBIMBIHBIH OipKatap KyKaTTapblHOa OHIIPICTIK
JIEMOKpPATHS JIEMEHTTEPiHIH HOPMATHUBTIK-KYKBIKTHIK HIOFBIPIaHybIMEH OaiTaHBICTHL. 3epTTeyiep kebiHece,
yHBIMIApAAFEl OHIIPICTIK JEMOKPATHS IEMEHTTEePiHIH AaMybIHBIH TYPaKTBUIBIK, 1aMy, OHIMIIIIK, Oacekere
KaOineTTimik jkoHe T.0. KepceTkimrepi ocepiHe apHaiasl. OCBI 3epTTEyNepAiH HOTHKECi, oIeTTe,
KbI3METKepIIep/ii YHbIMIbI GackapyFa KaTbICy TOXKIpHOECiHIH Kap>KbUIBIK—KOHOMHKAJIBIK KbI3METTIH Ty
cajajapblHa OH acepiH aram kepcerTy. COHBIMEH Kartap, )KYMBIC iCTey MEH JaMy/bIH ©31HIIK epeKIIeniKTepi
6ap Ka3akCTaHIBIK OM3HEC-KayBIMIACTBIKKA YKCAC 3epPTTEYJIep XKYpri3iareH »ok. Makaja ochl OJKBUIBIKTHIH
OpHBIH TOJITBHIPYFa apHaJIFaH. 3epTTey HOTHKeNepi OOMbIHINA TYKBIPHIMIAPMEH YCBIHBICTAp JKMHAKTAIIBL.
JKyMbIcKkepnepaiH KYKbIFBIH KOPFayIbIH KOHE TYPAKTHUIBIKTHI apTTHIPYIBIH THIMIII dAicTepiHiH Oipi periHae
JKYMBICKEPJIEPIIH KOCIMOPBIHIApAsl OackapyFa KaTbICy TOXKIpHOECIH JaMBITyFa YCHIHBICTap Oepiimi.
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CoHbIMEH Kartap, OyJ1 YCBIHBICTApP KACIMOPBIHIAP/ABIH SI€yMETTIK-9KOHOMHKAIIBIK KOPCETKILITEpiHiH Aamy
KapKBIHBIH /1a KAMTHIBL.

Kinm ce30ep. yitbiMIp! Oackapy, KbI3METKepJiepre cayalHaMma, OHIIpiCTiK AeMOKpaTusi, eHOEK KYKBIFbI, eHOCK
KaTbIHacTaphl, OacKapyra KaThICy, KbI3METKep, JKYMBIC OepyIii, eHOeK KaThIHACTaphI.

L.Z. Ahmetzhan

On the state of involvement of Kazakhstani workers
in the management of the organization

The article provides an assessment of the legal support of involvement of Kazakhstani workers in the man-
agement of an organization. The relevance of study lies in the need to increase the level of legal protection of
the rights and interests of workers. The assessment is based on the results of questionnaires, analytical studies
and the existing database. The institution of employee involvement in the management of an organization is
also known under the term “industrial democracy”. A plenty of studies by foreign authors are devoted to the
issues of legal support, the results of the practical implementation of forms of management by employees.
This is due to the normative and legal consolidation of elements of industrial democracy in a number of doc-
uments of the International Labour Organization. The studies, to a greater extent, have been devoted to the
impact of the development of elements of industrial democracy in organizations on the indicators of their sta-
bility, development, productivity, competitiveness, etc. The results of these studies are to highlight the posi-
tive impact of the practice of employee participation in the management of an organization on various spheres
of financial and economic activity. At the same time, similar studies have not been conducted on the Kazakh-
stani business community, which has its own distinctive features of functioning and development. Conse-
quently, this article is devoted to filling this gap. Based on the results of the study conclusions and proposals
were formulated, recommendations were given for enhancing the development of the practice of employee
participation in the management of the organization as one of the most effective methods of protecting the
rights of employees, as well as increasing the sustainability and development rates of the socio-economic in-
dicators of the organization.

Keywords: organization management, employee survey, industrial democracy, labour law, participation in
management, employee, employer, labour relations.
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Improvement of electoral legislation in the light of international
standards and political reforms in the Republic of Kazakhstan

Political reform is being actively carried out in the Republic of Kazakhstan, which affected the procedure for
elections to the Mazhilis of the Parliament of the Republic of Kazakhstan. The purpose of the article is to ana-
lyze the current state of the electoral system of the Republic of Kazakhstan and its compliance with interna-
tional standards in terms of attracting women and youth to the management of public affairs. The author of
the article has analyzed the legislation of the Republic of Kazakhstan, as well as the availability of appropri-
ate quotas for women, youth, and DIC disabilities in foreign countries legislation. In the study, in order to
generalize and systematize the existing gaps in the regulation of quotas for women, youth and persons with
disabilities, both general scientific methods and private scientific methods of cognition have been applied. In-
ternational norms and standards in the field of electoral law have been studied, a comparative analysis of the
legislation of the Republic of Kazakhstan and foreign countries have been conducted, relevant proposals have
been offered for improving the electoral legislation. As a result, the author highlighted the need to make
changes and additions to the legislation of the Republic of Kazakhstan, which would regulate the electoral
process.

Keywords: electoral legislation, rights of women and youth, elections of deputies of the Mazhilis of the Par-
liament of the Republic of Kazakhstan, international standards of electoral law.

Introduction

Since the proclamation of Independence, the Republic of Kazakhstan has gradually created a regulatory
framework for election legislation that meets international standards and democratic requirements.

Over the past three decades, the Republic of Kazakhstan has assumed obligations under some interna-
tional agreements, adopted a significant number of laws, and developed State measures for equal participa-
tion of citizens in political processes, including the full management of state and society affairs, which is one
of the most important prerequisites for building a democratic rule of law and a free civil society.

Throughout the entire period of the formation of the independent statehood of the Republic
of Kazakhstan, starting from the moment of building a new sovereign State and gaining independence, dem-
ocratic transformations are actively taking place in all directions, including the institute of electoral law.
These changes are connected with the formation and radical changes in the legislation on elections in Ka-
zakhstan, which originate from 1995 and continue at present, caused, on the one hand, by bringing the elec-
toral legislation in line with the requirements of the Constitution, and on the other — international standards.
It should be noted that frequent changes in the legal field of election legislation are also caused by the fact
that Kazakhstan is actively searching for its democratic model of elections, including elections to the
Mazhilis of the Parliament of the Republic of Kazakhstan. In this regard, over the past period, a lot of practi-
cal experiences have been accumulated in creating and developing the legislative framework for free and fair
elections. Thus, an important area of political and legal reform carried out in the Republic of Kazakhstan is
the improvement of electoral legislation in the context of modern international standards. The experience
gained as a result of the election campaigns, according to the assessment of the legal community, incorporat-
ing reputable international organizations and experts, public surveys regarding the elections of the President
of the Republic of Kazakhstan, Parliament, local representative bodies, illustrates that, in general, the current
Constitutional Law “On Elections in the Republic of Kazakhstan clearly, consistently and comprehensive-
ly regulates the process of elections to state authorities. Nevertheless, the electoral legislation of the Republic
of Kazakhstan needs a further improvement. This circumstance prompts the need for further search for opti-
mal legal forms and bringing the current legislation and law enforcement practice in line with international
standards in the field of electoral law.

“ Corresponding author’s e-mail: zhan.ur@mail.ru
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Improvement of electoral legislation...

The purpose of the study, is a comprehensive analysis of election legislation and its further improve-
ment following international obligations, identification of current problems, and substantiation of recom-
mendations and proposals to improve the effectiveness of electoral legislation in law-enforcement practice.
This goal is defined by tasks such as: analysis of the theoretical and legal foundations of ensuring the elec-
toral rights of citizens; study of normative legal acts; development of organizational and legal measures to
optimize electoral legislation and the practice of their application.

Experimental

To comprehensively analyze the electoral processes in the highest representative authorities, we have
studied the legislation of the Republic of Kazakhstan and foreign countries, as well as analyzed international
acts in the studied issues. Thus, the methodological foundation of the research was general scientific methods
of cognition, formal-legal, analytical system, comparative and logical analysis, and research methods. As a
general scientific method, the dialectical method was used, which allowed us to approach the object of re-
search comprehensively and conduct a systematic analysis. With the help of the comparative legal method,
the author identified critical points of electoral legislation, a logical analysis of normative legal acts allowed
to make certain recommendations for improving the legal regulation of the election procedure.

The Constitution of the Republic of Kazakhstan, the Constitutional Law of the Republic of Kazakhstan
“On Elections in the Republic of Kazakhstan”, the Laws of the Republic of Kazakhstan, as well as interna-
tional conventions to which the Republic of Kazakhstan has acceded, were studied. The monographic litera-
ture and materials of the periodical literature on the research topic were analyzed.

Results and Discussion

The norms of the Constitution of the Republic of Kazakhstan enshrine the recognition of international
treaty and other obligations of the state, an integral part of national legislation. Moreover, international trea-
ties ratified by the Republic, according to Article 4 of the Constitution, have priority over its laws [1]. Based
on the provisions of the basic law, when forming the national electoral system, Kazakhstan was guided by
the basic requirements of international electoral standards.

There are a number of the paramount international acts in the field of elections and political human
rights. These consist of the Universal Declaration of Human Rights, the International Covenant on Civil and
Political Rights (ICCPR), the International Convention on the Elimination of All Forms of Racial Discrimi-
nation, the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the
Convention on the Political Rights of Women, the UN Declaration on Principles of International Election
Observation (the Code of Conduct for International Election Observers is also attached to it), the European
Convention of the Council of Europe on the Protection of Human Rights and Fundamental Freedoms, the
Charter of Paris for a New Europe, The document of the Copenhagen Meeting of the CSCE Conference on
the Human Dimension, the Declaration of the Interparliamentary Assembly of the CIS Member States “On
the principles of international observation of elections and Referendums in the member states of the Com-
monwealth of Independent States” and others.

The Republic of Kazakhstan has joined many of the above-mentioned international treaties.

One of the most important sources of international human rights standards concerning free and fair elec-
tions is the Universal Declaration of Human Rights, Article 21 of which states: “Everyone has the right to
take part in the government of his country, directly or through freely chosen representatives. The will of the
people shall be the basis of the authority of government. This will shall be expressed in periodic and genuine
elections, which shall be by universal and equal suffrage and shall be held by secret vote or equivalent free
voting procedures” [2]. It should be noted that the International Covenant on Civil and Political Rights,
adopted in 1966 and entered into force in 1976, further specified and clarified the norms enshrined in the
Universal Declaration of Human Rights.

The Basic Law of Kazakhstan grants citizens of the republic “the right to participate in the management
of state affairs directly and through their representatives” [1]. This constitutional norm corresponds to the
international legal norm laid down in Article 25 of the ICCPR. Further, the same article establishes that eve-
ry person and citizen has the right “to vote and be elected in genuine periodic elections conducted based on
universal and equal suffrage by secret ballot and ensuring the free expression of the will of voters” [3]. Para-
graph 3 of Art. 33 of the Constitution of Kazakhstan implements this provision of the Covenant throughout
the country with the designation of some of its features: “Citizens of the Republic of Kazakhstan have the
right to elect and be elected to state and local self-government bodies, as well as to participate in the republi-
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can referendum” [1]. Article 3 of the Constitutional Law of the Republic of Kazakhstan “On Elections in the
Republic of Kazakhstan™ [4] secures universal, equal and direct suffrage by secret ballot, thereby developing
the content of Paragraph 2 of Article 33 of the Constitution and Art. 25. Based on the above norms of legisla-
tion, we highlight one of the important principles of electoral law, the principle of universality, which is put
forward in the first place among all principles of electoral law and means that the State grants the majority of
its citizens the right to participate in the formation of public authorities. Russian scientist O.V. Kuznetsova
believes that “in passive suffrage as in active, universality means that all adult citizens of the state have the
right to vote, regardless of gender, race, nationality, attitude to religion and beliefs, as well as, as a rule, re-
gardless of property and official status” [5; 112]. According to Kazakh constitutional scholar
S.K. Amandykova, the principle of universality in active suffrage means “the possibility of participation in
elections of all citizens upon reaching the age of 18, regardless of other restrictions of property and other
nature. In addition, the principle of universal suffrage also presupposes the possibility of electing those who
have expressed a desire to run for the relevant elected bodies...” [6; 13]. Thus, summarizing the opinions of
scientists, Art. 4 of. The Constitutional Law “On Elections” does not allow any restrictions on the right to
vote depending on origin, gender, race, language, nationality, attitude to religion and beliefs in the exercise
of active and passive suffrage [4]. The content of this principle should be taken into consideration in terms of
preventing restrictions on the participation of citizens by gender in the electoral process as an elected person.

In this regard, it should be noted that our state strives to bring the norms of national legislation to high
international standards, especially in the field of gender equality, which is undoubtedly a distinctive feature
of Kazakhstan's policy. Most often, the initiator of gender projects is, first of all, the state, which takes pre-
ventive and proactive measures in the field of the formation of the principle of gender equality. Thus, the
main legislative act in the field of gender policy of the Republic of Kazakhstan is adopted on December 8,
2009. The Law of the Republic of Kazakhstan “On State Guarantees of Equal Rights and Equal Opportuni-
ties of Men and Women”, which in Article 9 “Guarantees of equal access of men and women to the state ser-
vice” regulates that “the state shall enforce equal partnership relations of men and women in legal, executive
and judiciary branches of the state authority, bodies of local self-government” [7].

In addition, the Decree of the President of the Republic of Kazakhstan dated December 6, 2016 No. 384
approved the “Concept of family and gender policy in the Republic of Kazakhstan until 2030, which pro-
vides for the achievement of the following goals and objectives: 1) improving legislation in the field of gen-
der policy, as well as bringing it into line with international standards, UN recommendations, SDGs and
OECD; 2) creating mechanisms and conditions for effective planning and coordination of actions of central
and local authorities to implement gender policy; 3) ensuring 30 % representation of women in executive,
representative and judicial authorities, public, quasi-public and corporate sectors at the decision-making level
[8].

In his address to the people of Kazakhstan on October 21, 2020, the President of the Republic of Ka-
zakhstan K-J.K. Tokayev stressed: “Before the start of the new election campaign, measures have been taken
for political modernization, the development of multiparty system and the expansion of civic participation in
the socio-political life of our country. The Constitutional Law “On Elections in the Republic of Kazakhstan”
and the Law “On Political Parties” provide for provisions that, for the first time in our parliamentary prac-
tice, introduced a 30 % quota in party lists for women and youth. This norm will become an effec-
tive mechanism for involving women and youth in Parliament and local representative bodies, which will
promote their more active participation in the socio-political processes of the country” [9].

To date, out of 193 UN member states, gender quotas work in more than 120 countries. A study of the
experience of foreign countries concerning gender quotas has illustrated that gender quotas are legally fixed,
for example: in Central Asian countries, 30 % quotas for women are fixed in Kyrgyzstan and Uzbekistan. In
European countries (Sweden, Norway, the Netherlands, Iceland, Germany), party quotas are also applied, so
that the percentage of women participating in the political life of the country reaches a high percentage. In
addition, the consequences of non-compliance with quota requirements in foreign countries are also an im-
portant level of influence on political parties. Sanctions for non-compliance with the percentage ratio may be
expressed in a decrease in public funding, limiting the number of candidates, or even preventing the party list
from the electoral process [10].

Quotas for women are prescribed by the Constitutions of such countries as: Burkina Faso, Nepal, Phil-
ippines, Uganda and in some states are regulated by the law on elections, for example, in Latin America,
Belgium, Bosnia and Herzegovina, Slovenia, France.
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Thus, we believe that legislative quotas orient parties to attract as many women as possible
to participate in elections and should orient parties to independent voluntary internal regulation regarding
gender quotas.

Achieving gender equality is one of the significant trends in global development. In the Global Gender
Gap Index compiled by the World Economic Forum, Kazakhstan ranked 53rd in terms of women's participa-
tion in national parliaments in 2019. At the same time, over the past 25 years, the proportion of women in the
Parliament of the Republic of Kazakhstan has gradually increased. Thus, in 1995, the share of women in Par-
liament was 13 %, and in 1999 and 2004, it decreased to 10 %. The current composition of the Mazhilis of
the sixth convocation consisted of women by 27 % and due to recent changes in the electoral legislation, it
was expected that the proportion of women in the Mazhilis of the seventh convocation would increase.

According to the results of the last elections to the Mazhilis of the Parliament on January 10, 2021, by
the novelties introduced into the electoral legislation, the share of women and youth was about 30 %. The
Head of State in his annual Address to the People of Kazakhstan dated September 1, 2021 “Unity of the peo-
ple and systemic reforms are a solid foundation for the prosperity of the country” noted that “the introduction
of the norm on a 30 % quota for women and youth in the electoral lists pushed the parties to work more ac-
tively, rejuvenate their ranks, as well as search for new faces.

At the same time, the quota was not properly reflected in the final compositions of people's deputies.
Therefore, to obtain a full-fledged effect, it is necessary to legislate the norm on mandatory accounting of
this quota when distributing deputy mandates™ [11].

First of all, to ensure a 30 % quota, as well as to ensure a wider representation of various social groups,
it is necessary to improve legislation, with the introduction of norms obliging political parties to comply with
guota norms not only when compiling voter lists, but also to take them into account when allocating man-
dates.

Concerning the involvement of young people in political processes until now, in our opinion, the state
has made a lot of efforts to attract young people to the executive authorities. Today, the introduction of a
youth quota during the formation of the Mazhilis of the Parliament will significantly rejuvenate the composi-
tion of the Kazakh representative government. Analyzing the experience of foreign countries regarding youth
guotas, it can be noted that in foreign practice, besides the wording “youth quota™, the wording “quota for
beginners” is common. Frankly these quotas are a relatively new phenomenon in the world community and
are not as widespread as gender quotas.

In world practice, when allocating quotas for young people, there are several options. One of them is
“reserved seats”, i. e. the representation of the younger generation in parliament is guaranteed, but as a per-
centage of the total number of deputy mandates, the participation rate of young people is low. In the second
case, the imposition of obligations for all parties within the framework of the law, the so-called legislative
guotas are also applicable for our state.

Returning to the President's expressed position on political modernization and expansion of civic partic-
ipation in the socio-political life of our country, it is necessary to highlight the importance of the amend-
ments proposed by the Head of State to the electoral legislation on expanding the list of quota categories of
citizens, women and youth, to establish a quota for persons with special needs, who, as the practice of the
past elections shows, are still poorly represented in the socio-political life of the state.

Norms for the protection and guarantees of the rights of persons with disabilities are reflected in many
international acts, so the UN Convention on the Rights of Persons with Disabilities of December 13, 2006
enshrines in Article 29: “State Parties shall guarantee to persons with disabilities political rights and the
opportuinity to enjoy them on an equal basis with others, and shall undertake to: (a) Ensure that persons with
disabilities can effectively and fully participate on an equal basis with others, directly or through freely cho-
sen representatives to vote and be elected...; b) Promote actively an environment in which persons with disa-
bilities can effectively and fully participate in the conduct of public affairs, without discrimination and on
equal basis with others, and encourage their participation in public affairs...”. In addition, according to Arti-
cle 5 “Equality and non-discrimination” of this Convention, the participating States prohibit any discrimina-
tion based on disability and guarantee persons with disabilities equal and effective legal protection against
discrimination on any ground. To promote equality and eliminate discrimination, States Parties shall take all
appropriate steps to ensure reasonable accommodation. Thus, according to Article 12 “Equality before the
law” of the Convention on the Rights of Persons with Disabilities, the participating States recognize that per-
sons with disabilities have legal capacity on an equal basis with others in all aspects of life. States Parties
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shall take appropriate measures to provide persons with disabilities with access to the support they may need
in the exercise of their legal capacity [12].

The Republic of Kazakhstan, having ratified the UN Convention on the Rights of Persons with Disabili-
ties in 2015, assumed obligations to ensure equal rights for persons with disabilities, their full and effective
involvement and inclusion in society. The UN Convention on the Rights of Persons with Disabilities has giv-
en a serious impetus to the reform of state policy in the field of social protection of persons with disabilities,
the main postulate of which should be the principle of non-discrimination based on disability.

The Convention interprets this principle as follows: “Discrimination based on disability” means “any
distinction, exclusion or restriction based on disability, the purpose or result of which is to diminish or deny
the recognition, realization or exercise on an equal basis with others of all human rights and fundamental
freedoms™ and applies to “all forms of discrimination, including denial of reasonable accommodation” [12].

The adoption of any policy decisions in the field of social protection of persons with disabilities should
be based on the priority satisfaction of their disability-related needs. It is by involving this category of citi-
zens in the political processes of society and their representation in the country's Parliament that will allow
society and the state to approach the problems facing them more effectively.

Thus, by creating a priority policy for the disabled, the State guarantees the disabled the right to inde-
pendent life and full integration into society, recognizes the need for public participation at all stages of the
development and implementation of policies for people with disabilities, since the issue of improving the
effectiveness of disability policies is relevant and paramount not only for people with disabilities, but also for
the whole society.

Conclusions

The experience of many foreign countries with a developed party system based on a competitive politi-
cal system and freedom of association demonstrates that parties play an important role in the process of
building a democratic, legal statehood, guarantee the continuity of the constitutional process, ensure the im-
plementation of civil initiatives through participation in elections, referendums and party membership.

The norm in force in the legislation on compliance with the 30 % quota for women and youth, and in
the near future for persons with disabilities when forming party lists and not obliging parties to comply with
it when distributing party mandates, actualizes the problem of the effectiveness of legislation. In this connec-
tion, we consider it necessary to legislate the norm on mandatory accounting of the relevant quotas in the
distribution of deputy mandates in case of victory by political parties.

Considering the above, it should be emphasized that the availability of appropriate quotas for citizens
contributes to the active integration of women, youth and persons with disabilities into political life in the
future, first of all, strengthens democracy itself and expands its capabilities. Equal political participation of
all citizens is one of the necessary components of a system that ensures that members and leaders of political
parties and parliaments reflect the society they serve as best as possible. In addition, increasing diversity in
the political sphere will lead to a deeper understanding of the impact of laws and decisions on people with
disabilities and is guaranteed to attract attention to one of the largest groups that are underrepresented in po-
litical life.

The novelties applied at the last parliamentary elections in Kazakhstan made it possible to involve
women in socio-political processes and provide an additional opportunity for young people and people with
disabilities to participate in political life, which contributes to the further solution of socially significant
problems.

The changes in the mechanisms and procedures for the formation of the Mazhilis, from our perspective,
contribute not only to improving the efficiency of the legislative power, but also mark a new stage in the de-
velopment of Kazakh parliamentarism.

Based on the study of monographic literature, materials of periodical literature, analysis of regulatory
legal acts of the Republic of Kazakhstan and foreign legislation, by studying the experience of foreign coun-
tries to further improve the institute of electoral law, we believe it is possible:

1. To comply with the electoral legislation with international standards and norms. We consider
it necessary to allocate a norm with a provision of a 30 % quota specifically for women, as it is provided for
and is available in practice in OECD countries.

2. To make appropriate amendments to the electoral legislation and the law on political parties, where it
is necessary to make mandatory provisions on a 30 % quota for women and youth, when allocating mandates
by political parties in case of their victory.
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3. To consider the need for an appropriate quota for persons with disabilities in elections to representa-
tive bodies of state power, including the Mazhilis of the Parliament of the Republic of Kazakhstan.
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XK. Kepnebaen

Kazakcran Pecny0iMKkacbIHAAFbI XAJBIKAPAJIBIK CTAHAAPTTAP MEH CasiCH
pedopmanap TYPFbICHIHAH Cailjiay 3aHHAMACBHIH XKeTLIAIpy

Kazakcran Pecniyonmkaceinna Kasakcran PecyOmukacer [Tapnamenti MaxiniciHig caifinay TopTibine
acep eTkeH casicu pedopma Oencenmi skyprisinyme. Kaszakcran PecmyOnukacwiabiy [Ipe3umenTi
K.-)K.K. TokaeB Kazakcran xanksiHa coHFbI JKoJaayblHaa oCbl OaFbITTarbl algarskl peopManapIbiy
JKOJIBIH Oenrinen Oepai. MakananbiH Makcatel — Kasakcran PecryOnMKkachIHBIH caifnay xKy#HeciHig
Ka3ipri JKaFgallblH XKOHE OHBIH OHeNep MEH jKacTapAbl MEMIIEKETTIK ictephi Oackapyra TapTy
TYPFBICBIHAH  XaJIBIKApalblK  CTaHAapTTapra  CoiikecTirin  Ttanmay.  Asrop  Kasakcran
PecrnyOiiMKachIHbIH, COHIai-aK IIETENACpAIH 3aHHAMACBIHIAFBl oWeluepre, jkacTapra IKOHE
MYTe#eKTep YIIH THICTIi KBOTaHBIH OoxybHa Tanmay »xacaraH. COHBIMEH KaTap, oHeNlmepiH,
JKACTap/bIH KOHE MYMKIHIIKTEpI MISKTEY i afaMIaplblH KYKbIKTAPBIH PErJIAMEHTTEHTIH HEFYPIIbIM
MaHBI3/Ibl  XaJIBIKapalblK KOHBEHLMsUIAp TajJJaHFaH. 3epTTeyle oHennmepre, jkacrapra IKoHeE
MYyTe/IeKTepre apHaJFaH OpbIHAapFa apHaibl KBOTAJIap/Ibl PETTEYACTi 6ap OJNKBUIBIKTAP/IbI KAJIIbLIAY
JKQHE JKyieney MaKcaThIHIA JKaJIbl FBUIBIMH SICTEp i€, TAHBIMHBIH JKEKe FBUIBIMH dJicTepi ne
Ko nanbuapl. Caiifiay KYKbBIFbI CalachlHIaFbl XalblKapajblk HOpMaJapMeH CTaHAapTTap 3epleieH/,
Kasakcran PecnyOnukackIMeH IIET MEMJICKETTEpAIH 3aHHAMAchlHa CalbICTBIPMANbl  TalIay
xyprizinmi, Kaszakcram PecrmyOnukacelHbIH caiiay 3aHHAMAachlH JKETUIpY OOWBIHINA THICTI
ycoHbICTAp eHri3inmi. ABTOop Kasakctan PecrnyOnukachlHBIH —caiiay TPOLECIH PETTEUTIH
3aHHAMACBIHA ©3rePiCTep MEH TOJIBIKTBIPYJIAp €HIi3y KaKETTINIri Typasbl KOPBITHIHIbI XKacakIbl.
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Kinm ce30ep: calinay 3aHHamachl, difeniepMeH kacTtapIblH KyKbIKTapel, Kazakcran PecmyOnuxace
[Napaamenti MoXiNiCiHIH JemyTaTTapblH cailay, caiinay KYKbIFBI CalachIHOAFBl XaJIbIKAPaJIbIK
CTaHJapTTap.

K. Kopniebaer

CoBepuieHCTBOBaHHE H30MPATEJIBHOI0 3AKOHOAATEIbCTBA B CBETE MEKAYHAPOAHBIX
CTAHJAPTOB U MoauTH4YecKuX pegopm B Pecniydiinke Kasaxcran

B Pecry6nmke Ka3axcran akTHBHO IPOBOANTCS TOJMUTHYECKas pedopma, KOTopast 3aTpOHyJIa IpoIie-
oypy BeioopoB B Maxunuc [lapnamenta PecyOnuku Kazaxcran. B mocnennem Ilocnanuum Hapoxy
Kazaxcrana [Ipesunent PK K.-XX.K. TokaeB 0003Haumi nyTh JadbHEHIINX peopM B 3TOM Harpas-
neHuu. Llenpro CcTaThy ABISIETCS aHAIU3 COBPEMEHHOTO COCTOSIHUS M30MpaTesIbHOM crcTeMbl Pecry0-
vk KazaxcraH v ee COOTBETCTBUS MEKIYHAPOJIHBIM CTAaHIAPTaM B YacTH HPHBIICYCHMS JKCHIUH 1
MOJIOJISKH K YIPaBJICHUIO FOCYIapCTBEHHBIMH JeNaMi. ABTOP pacCMOTpel 3aKOHOJaTenbcTBa Pec-
myoimkn KaszaxcraH, a Taoke 3apyOeXHBIX CTpaH Ha IIPpeAMET HaJIMIHs COOTBETCTBYIOIIMX KBOT JJIS
JKEHIIIH, MOJIOAEXH H JIUI] C OTPaHHIEHHBIMH BO3MOXKHOCTSIMH. B mccneioBannu it 0600IIeHns 1
CHCTeMaTU3aluH UMEIOIINXCSI IPOOENIOB B PEryIHMPOBAaHNH KBOTHPOBAHHS MECT JUISl JKSHIIUH, MOJIO-
JIeKH U JIULL C OTPaHUYECHHBIMH BO3MOKHOCTSIMHU OBUIH MIPUMEHEHBI KaK OOIICHAYYHBIE METOJIBI, TAK U
YaCTHO-HAay4HbIE METO/bl MO3HaHMS. BbUIM HcCleIoBaHbl MEXIYHApOJHBIC HOPMBI M CTaHIAPTHI B
0051aCTH M30MPATENBHOTO IIPaBa, MPOBEACH CPABHUTEIbHBIA aHAIN3 3aKOHO/AATENbCTBA Pecnybmukn
KaszaxcTraH u 3apyOeKHBIX CTPaH, BHECEHBI COOTBETCTBYIOLINE MPEUIOKEHHUS 110 COBEPLICHCTBOBA-
HHIO M30UpaTeIbHOro 3aKoHoxaresbeTBa PecrryOnuku Kaszaxcran. ABTopoM 0co0o oTMeueHa HEoO-
XOIUMOCTh BHECCHUs] U3MEHEHHH M JIONOJHEHUH B 3aKoHOaTenbcTBO Pecrryomukn Kazaxcran, per-
JIaMEHTHUpYIollee BBIOOPHBIH Iporecc.

Kntouesbie cnosa: n3dupaTenpHOe 3aKOHOAATENIBCTBO, IPaBa XKEHIIUH 1 MOJIOAEKH, BEIOOPHI ey Ta-
ToB Maxkunuca [lapaamenta Pecniyonuku Kazaxcran, MexxayHapOIHbIE CTaHIAPTH B 00IacTH U30U-
paTenbHOTO TpaBa.
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