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KOHCTUTYUUATbIK XXKOHE XAJIbIKAPAJIbIK K¥KbIK
KOHCTUTYUUWOHHOE N MEXXOYHAPOOHOE NMPABO
CONSTITUTIONAL AND INTERNATIONAL LAW

UDC 342.7

L.B. Bogatyreval, B.A. Taitorina’, Z.T. Abdukarimova®

'Baltic International Academy, Riga, Latvia;
’M.Kh. Dulaty Taraz State University, Kazakhstan
(E-mail: binur.a@mail.ru)

Modernization problems of the Juvenile Justice System
of the Republic of Kazakhstan

The article concerning the problems of modernizing the existing structure of Juvenile Justice in order to ex-
pand their powers, taking into account the guarantees and obligations of the Government, as well as giving
each of the authorities an independent legal status in order to ensure the best interests and rights of Child. The
authors specify the task of developing new approaches in determining the directions of further development
of the system of Juvenile authorities. The proper level of its elemental composition is important for the effec-
tiveness of juvenile justice: the Juvenile Courts, the Juvenile Police, the Juvenile Prosecutor’s Office, Social
Services, the Juvenile Advocacy. It should be noted that in the Republic of Kazakhstan these services are dif-
ferent from the similar services in foreign countries in all aspects. Updating the problem of bringing the na-
tional legislation of the Republic of Kazakhstan in accordance with international standards. Suggest to im-
plement the new Juvenile Legislation package, create a full-fledged complex of specialized Juvenile Justice
authorities. Substantiate the necessity of taking measures on forming the sufficient budget for the reorganiza-
tion and financing the activities of all system authorities. Also involve non-governmental investments in
Government programs and projects on the social rehabilitation of minors. The authors are modeling a qualita-
tively new unified Juvenile Justice System focusing on the weakest link of this system — Social Service In-
stitutions.

Keywords: minor, rights, legal status, justice, Juvenile Justice, Juvenile Court, Juvenile Prosecutor's Office,
juvenile legal profession, Convention on the Rights of the Child, legislation, modernization

Introduction

The UN Standard Minimum Rules for the Administration of Juvenile Justice define it as a special Jus-
tice System in which the specialized Court is the central element which closely interacting with Social Ser-
vice authorities [1; 17].

The concept of legal policy for the period from 2010 to 2020 years determined the development of Ju-
venile Courts as the main vector in the judicial-legal system of the country [2]. The kazakhstani model of
Juvenile Justice, is a complex form of justice with the preventive potential inherent in it, which has been
formed over 10 years.

Among the current trends in the field of Juvenile Justice is the termination of a significant number of
cases in Juvenile Courts through alternative means of resolving disputes, including the conclusion of a set-
tlement agreement and mediation agreement. This practice minimizes the negative consequences of Juvenile
Justice procedures.

It is a historical fact that the Juvenile Courts in Kazakhstan appeared first in the post-Soviet area.
UNICEF and UNDP gave a positive assessment to the process of creating Juvenile Courts in the Republic —

8 BecTHuk KaparaHguHckoro yHusepcureTa
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in accordance with the conclusions of international experts, the Kazakhstan version of Juvenile Justice com-
plies with the provisions of the UN in this area [3].

The specialized UN Committee following the periodic Report of the Republic of Kazakhstan on imple-
mentation the Convention on the Rights of the Child welcomed the measures taken in the Republic about
Juvenile Courts work. Among the specific results of the Juvenile Courts work is the fact that since 2015 year
three out of four educational colonies for minors have been closed in the Republic.

For the effectiveness of Juvenile Justice the following proper level of its elemental composition the fol-
lowing is important: the Juvenile Courts, the Juvenile Police, the Juvenile Prosecutor’s Office, the Social
Services, the Juvenile Advocacy. The interaction of the Juvenile Justice System with non-governmental and
public organizations is important.

Current trends in the field of legal protection of the rights, freedoms and legitimate interests of minors,
prevention of illegal behavior, socialization, social rehabilitation, education and the tasks facing its various
levels of government require new approaches to determine the future development of the Juvenile Justice;
mechanisms for organizing preventive work, targeted social assistance for children and family support in
order to prevent their social isolation [4; 8].

Materials and methods

For analyzing the condition of Juvenile Justice of the Republic of Kazakhstan the following methods
were used:

General scientific methods — analysis and synthesis, induction and deduction, modeling, formalization,
logical;

Comparative legal, comparative analytical methods that allow to compare the domestic and internation-
al work methodology, organization and activity of Juvenile Justice authorities and the influence of Civil So-
ciety Institutions. In this context, use: functional comparison; regulatory comparison; problem comparison,
conceptual comparison.

Legal modeling method

On empirical level used a study of regulatory legal acts, other documents, printed publications, media
publications, etc.

Discussion

In Kazakhstan working the Juvenile Police, the Juvenile Advocacy, a special assistant works in each re-
gional Prosecutor’s Office, Supervisor on providing the Rights of Minors in all spheres of life, and the insti-
tution of the Children's Ombudsman. Marking the positive trends of organizing of the Juvenile Justice Sys-
tem, it should be noted that these services are far from similar services in foreign countries in all respects:
principles of formation, level of legal regulation, quantitative and qualitative composition of personnel, con-
tent of activities, level of financial and logistical support, remuneration, interaction level, etc.

Unfortunately today although the UN Standard Minimum Rules for the Administration of Juvenile Jus-
tice (Beijing Rules) have been recognized but not ratified by Kazakhstan; UN Guidelines for the Prevention
of Juvenile Delinquency (Riyadh Guidelines); The United Nations Standard Minimum Rules for Non-
custodial Measures (the Tokyo Rules), the Convention on Jurisdiction, Applicable Law, Recognition, En-
forcement and Cooperation Regarding Parental Responsibility and Measures to Protect Children on October
19, 1996, and others, while named documents specially formulated so that they can be applied under differ-
ent legal systems and at the same time set some minimum standards for the treatment of juvenile offenders in
any existing definition of a minor and in any system for the juvenile offenders treatment.

The current situation associated with the development process of creating a Juvenile Justice System in
the Republic of Kazakhstan is characterized by the fact that the transformations are not only positive, but
also negative. Scientists associate this fact with extreme decrease of functional capabilities of all the minors
socialization institutions. Against the background of the financial crisis, the difficult socio-economic situa-
tion of the population and the collapse of traditional values, the family, educational institutions, youth and
children's associations have lost their previous role in educating the younger generation, which negatively
affects the state, specificity and dynamics of juvenile delinquency [5]. As evidenced by contemporary crimi-
nal statistics, juvenile delinquency is expressed by a large number of mercenary and mercenary-violent
crimes committed by them. Worryingly the situation of increasing the number of murders and the spread of
alcoholism, drug addiction, hooliganism among minors, the neglect of moral values and the respected histor-
ical traditions of society.

Cepus «[lMpaBox». Ne 4(96)/2019 9
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One of the main activities of Juvenile Justice should be the preventive measures, prevent and combat
juvenile delinquency and educate the younger generation in the spirit of compliance with the current legisla-
tion requirements [6].

For complete ensure, protect and implement the rights, freedoms and legitimate interests of minors in
the Republic of Kazakhstan it is necessary to further develop new political, socio-economic and legal
measures that respond world the standarts.

In order to further legislative support for the Juvenile Policy of the Republic of Kazakhstan, it is neces-
sary to form portfolio on juvenile legislation, including:

The National Strategy on Protection Rights of the Children;

A new concept of the Juvenile Policy of the Republic of Kazakhstan;

The Law of the Republic of Kazakhstan «On the State Juvenile Policy»;

The Law of the Republic of Kazakhstan «On the Juvenile Justice authoritiesy;

The Law of the Republic of Kazakhstan «On the Juvenile Courts (Judges);

The Law of the Republic of Kazakhstan «On the Juvenile Police»;

The Law of the Republic of Kazakhstan «On Social Services for the Protection the Rights and Free-
doms of Minorsy;

The Law of the Republic of Kazakhstan « On Protection the Children from Information Harm-
ful to their Health and Development «, etc.

Up to present moment there is no clear definition of the concept of Juvenile Justice and its elemental
composition, and the place of this justice in the system of combating juvenile delinquency has not been de-
termined. The legal status of minors will be guaranteed subject to the availability of a full-blooded system of
specialized authorities and legal institutions ensuring the protection of the rights and freedoms of minors.

Modernization of the contemporary model of Juvenile Justice of the Republic of Kazakhstan should be
accompanied by a perception of the most effective trends in the development of the system of foreign states
Juvenile Authorirties. This system should be represented by a complex of Juvenile Justice authorities:

The Central authority and territorial authorities of Juvenile Justice coordinating the activities of the en-
tire Juvenile Justice System,;

The Juvenile Courts;

The Juvenile Police;

The Juvenile Prosecutor's Office;

The Juvenile Adaptation Centers;

The Penitentiary System authorities of Juvenile Justice of the Republic of Kazakhstan;

Special educational organizations and educational organizations with a special regime for the mainte-
nance of Juvenile Justice of the Republic of Kazakhstan;

The Social services for children and adolescents and other organizations subordinated to the Central au-
thority of Juvenile Justice of the Republic of Kazakhstan, the commission for the protection of the rights of
minors, etc.

In order to complete the guarantee on Protection the Rights of Children in the Republic of Kazakhstan,
it is necessary to develop and implement the National Strategy on Protection the Rights and Interests of
Children. By legislation the National Strategy on Protection the Rights of Children should be taken into ac-
count the General Order of the UN Committee on the Rights of the Child No. 5 in order to outline the obliga-
tions to develop the General Implementation Measures, the General Comment No. 14 on the child’s right to
give priority to the best interests (Art.3. to. 1 of the Convention). The agenda item establishe undeniable ob-
ligation of the Government, in other words being the direct-use provision of law (it does not need the adop-
tion of relevant laws), and it can be invoked in courts [7].

There is long-felt need to make arrangements to reorganize the existing structure of Juvenile Justice in
order to expand it’s powers, taking into account the guarantees and obligations of the Government, as well as
giving each of the authorities the independent legal status in order to ensure the best interests and rights of
the child. Thus, it is necessary to create a qualitatively new and unified Juvenile Justice System, focusing
attention on the weakest link of this system — Social Service Institutions. In current period becoming actual
the problem of legislative regulation of the creation and activities of non-government sector entities
which are providing the Special Social Services: the legal form of activities, standards of Special Social Ser-
vices, etc.

One of the reason for the ineffectiveness of the Juvenile Justice System is the organizational gaps of
special training for Juvenile Lawyers, Prosecutors, and Investigators. The National Strategy on Protection the
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Rights of Children should include provisions for a qualitatively new educational model of training paradigm
for all services of the Juvenile Justice System.

The current situation requires the resumption and development of the Juvenile Justice Plan in average,
and the strengthening of mechanisms for implementation of legislation consistent with the Convention on the
Rights of the Child and its optional protocols, including through the introduction of penalties for violations
of children's rights and raising the awareness of judges, law enforcement officers and children on their rights
under the Convention and its optional protocols in particular.

These measures will strengthen the stability of society, reduce tensions among minors, and allow socie-
ty to actively influence the processes taking place in their circles. When the health, safety, morality, rights,
freedoms and legitimate interests of minors are in danger, or grossly violated, Juvenile Services are the es-
sential force that should take an active part in their elimination and the creation of normal conditions neces-
sary for the further full activity of minors.

Marking the positive sights in the process of bringing the national legislation of the Republic of Ka-
zakhstan in line with international standards, international and national experts identify problems of the ade-
quacy of the implementation of legislation and recommend firstly develop detailed strategies for implement-
ing legislative reforms [8]. In this connection it seems necessary to carry out institutional reforms:

To make fully compliant with the Paris Principles the Ombudsman for the Rights of the Child Institu-
tion, to establish the Ombudsman for the Rights of the Child in regions, the capital and cities of republican
significance;

To make compliant with international standards and effective examples of the law-enforcement practice
of foreign states the Juvenile Police Institutions, the Juvenile Prosecutor's Office, the Juvenile Legal profes-
sion, the probation service, special educational organizations for children with deviant behavior, institutions
for the maintenance of minors sentenced to imprisonment;

To make compliant with the requirements of Article 18 of the OPCAT and the Paris Principles the
model of financing the activities of the National Preventive Mechanism and reimbursement of expenses of
individual members, allowing the NPM to have financial independence;

To make the Probation Institute compliant with international standards in the context of legislative
regulation of the status of social services;

Take measures to improve the status and ensure the independence of the PMC.

In the contemporary period the problem of the modernization of the marriage and family legislation is
actualized, which is the basis on protection the rights and interests of children, parents and the family as a
whole, regulates disputes arising from marriage and family relations [9]. One of the most difficult modern
problems in organizing the activities of Juvenile Justice in the Republic of Kazakhstan, requiring a conceptu-
al approach and revolutionary transformations, is the modernization of the legal regulation of social services
designed to accompany a minor who is in conflict with the law. In order to ensure compliance with interna-
tional standards and the best foreign experience, the following measures should be taken: Social Services for
minors should be organized on a systematic basis with targeted Government funding, with a Social Service
structure developed with a mandatory presence of a lawyer, a psychologist, a social worker and a doctor; im-
prove the system of professional training and retraining, advanced training of specialists working in the field
of protecting the rights of children — social teachers, psychologists, employees of guardianship and trustee-
ship authorities. The activities of the Commissioner for Child Rights on a voluntary basis, freelance psy-
chologists of Juvenile Courts and other similar examples without adequate funding of Social Services and the
remuneration of their employees are a priori doomed to failure and, in fact, are unsuccessful attempts to ap-
proach world standards.

In the context of improving the legal regulation of the implementation the rights of minors in conflict
with the law, it is necessary:

To determine an exhaustive list of the grounds for sending minors to special educational organizations;
to study the issue of the future fate of a minor at the end of a special educational organization;

Take measures to develop standards for the provision of special Social Services to minors in conflict
with the law;

To develop and adopt a special program for the employment of minors in a difficult life situation or re-
leased from prison (with sufficient funding for the program);

To develop a legal mechanism for the provision of psychological, educational, medical and social, legal
assistance to minors who find themselves in a difficult life situation, who have returned from special educa-
tional organizations and educational organizations with special regime.
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Results

Taking into account evidence of the lack of properly financing all services of the Juvenile Justice Sys-
tem, the Government should take measures to form an adequate budget for the reorganization and financing
all authorities of the system, as well as to attract non-government investments in the state programs and pro-
jects for the social rehabilitation of citizens. In the Republic of Kazakhstan, a relatively small number of non-
governmental organizations are involved in the work of special educational organizations, while often non-
governmental organizations have projects to support such institutions, and can conduct ongoing training
seminars for children [10]. Developing partnerships with socially-oriented non-profit organizations, public
associations and other civil society institutions in providing support to adolescents in conflict with the law
will allow involving a wide range of participants in activities for the benefit of children, pooling common
resources to solve problems in practical work. In this context, it is necessary to take measures aimed at creat-
ing an open market for social services. The effectiveness of these measures should be ensured both by the
activity of social services and by the mechanism of public control through the introduction of NPM tools.

All structural elements of the Juvenile Justice System (Police, Prosecutor’s Office, Court, Social Ser-
vices) should be guided and take into account the best interests of the child. It is especially important to en-
sure the participation of psychologists and social workers: specialists should from the moment of arrest and
initiation of criminal proceedings against a minor at the pre-trial investigation stage, conduct a psychological
study of the child, find out the causes of the crime, living environment, environment; to provide support for a
minor from the time of the interview as a suspect until the end of the case in Court by a qualified psycholo-
gist; in Juvenile Courts it is necessary to introduce staffing units — psychologists, so that the judge can rely
on the opinion of a psychologist when deciding on criminal liability, then follow the decision on the criminal
case to determine the fate of the child, especially for the use of conditional early release from punishment.
The strategy should provide the elimination of the gap in kazakhstani legislation regarding the legal regula-
tion of the status of the psychological service — organizations that conduct psychological research do not
have a single regulatory framework that allows them to conduct research in accordance with uniform stand-
ards, and therefore it is necessary to formally approve a uniform methodology for research by various organ-
izations and individuals. It is important to decide on the introduction of mandatory pre-trial mediation for all
cases involving a child, with the obligation to take into account the views of the child when concluding a
mediation agreement [11].

In addition, recommended to exclude the age limit for the expression of a child’s opinion, which is also
provided by the Article 62 of the Code «On Marriage (Matrimony) and the Family»in accordance with inter-
national practice and the recommendations of the UN Committee on the Rights of the Child.

In the course of the present study, difficulties arise in studying the statistics of offenses and other indi-
cators of the activities of all services of the Juvenile Justice System due to the lack of a single statistical da-
tabase in the Republic. In this context, it is necessary to develop common standards for the formation and
maintenance of a statistical database in order to ensure reliable statistical information and common indicators
for assessing the best interests of children and non-discrimination of their rights.

For effective cooperation of the Government with the Civil Society Institutions, it is necessary to create
an organizational and legal basis for the activities of non-governmental organizations and volunteers to ac-
company the released convicts.

Probation Officers badly needed psychologists help, educators, and social workers. Due to this reasona-
ble to introduce amendments with the Correctional Code of the Republic of Kazakhstan on imposing the
Probation authorities and their staff the responsibility to monitor the behavior of minors who have been im-
posed compulsory educational measures by the Court, as well as other standards in order to improve the ef-
fectiveness of the educational services on probation minors probation services. Also it is necessary to pro-
vide a set of measures for the protection and rehabilitation the victims of crime, the introduction of elements
of re-socialization in relation to minors who have served their sentences in places of isolation from society.

It is necessary to clarify the articles edition of the Criminal Code of the Republic of Kazakhstan and the
Code of the Republic of Kazakhstan on Administrative offences concerning punishment for failure to per-
form or improper performance of duties on bringing up and (or) protecting the rights and legal interests of a
minor, to supplement the Code of the Republic of Kazakhstan on Administrative Offences on punishment for
non-fulfillment or improper fulfillment of obligations to educate and (or) protect the rights and legitimate
interests of a minor; to supplement the Code of Administrative Offenses of the Republic of Kazakhstan with
an article on punishment for non-compliance with the requirement to report information on the fact of viola-
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tion of the rights and legal interests of a minor; to supplement the Criminal Procedure Code of the Republic
of Kazakhstan with an article on supervising the Juvenile Court over the execution of punishment and com-
pulsory educational measures; the Civil Procedure Code the Court supervision over the execution of a deci-
sion on an application to place a minor in a special educational organization or organization with a special
regime.

The Model Regulation «On commissions for minors and the protection of their rights» requires specific
tasks for the commission: ensuring the protection of the rights, freedoms and legitimate interests of minors;
organization of work to prevent neglect, homelessness and delinquency of minors; consideration of cases of
minors, including cases of various offenses committed by minors; control over the conditions of detention
and educational work with minors in institutions of educational and correctional nature; coordination of the
work of all bodies, institutions and organizations dealing with the problems of minors.

It is necessary to reconsider the organization of the activities of the Commissions for the Protection of
Minors and protect their rights, starting with the formation of Commissions for the Protection of Minors —
to work in commissions should be involved on an ongoing basis specialists in the field of jurisprudence, psy-
chology, management, sociology, etc.

It is necessary to provide the Law «On the prevention of juvenile delinquency and the prevention of
child neglect and homelessness» an exhaustive list of the reasons for sending minors to special educational
institutions.

It is necessary to take measures to clarify the functions of the Juvenile Adaptation Center and create on
their basis (or with them) adaptation and rehabilitation centers for minors who are in conflict with the law
and who will more effectively contribute the goal of restorative justice, providing this category of minors
with comprehensive social, psychological, pedagogical, medical, legal and other types of assistance, as well
as programs for their parents.

The institutions of the Juvenile Prosecutor's Office and the Juvenile Advocacy of the Republic of Ka-
zakhstan in the context of the Juvenile Policy should be brought into line with international standards on a
number of parameters: legal regulation, personnel policy, logistics, training prosecutors in the field of juve-
nile justice, ensuring interaction with authorities in the system of organs juvenile justice. Bar Associations
need to provide financial support to the Government material and technical equipment, training (specializa-
tion) of lawyers and social psychologists, the introduction of new staff units for the head of the consultation,
psychologists, the system of labor remuneration.

The problem of organizing of Juvenile Legal Advice Centers has not yet lost its relevance. It is relevant
to take measures to resolve organizational issues related to personnel policy, coordination of its activities
with Law Enforcement authorities, the Prosecutor's Office, The Juvenile Courts, Government authorities and
Public Organizations dealing with the problems of minors; in the special training of lawyers specializing in
juvenile cases. It is necessary to organize work on keeping statistics on cases of minors, cases accepted by
lawyers for other consultations, law firms, lawyers engaged in individual activities, as well as lawyers
providing representation services. It is advisable to legislatively regulate the issue of specialization of the
legal practice of Juvenile Legal Advice.

A comprehensive solution to problems in the field of improving the Juvenile Justice authorities in the
Republic of Kazakhstan is possible on the basis of increasing the efficiency of their activities.

Legislative regulation of the legal status of the child in the modern information space does not provide
effective protection of children from information harmful to their health, moral and spiritual development,
their information security. Currently, the regulation of the protection and protection of the rights of children
in the information sphere is carried out by uncoordinated legal acts and does not cover all types of infor-
mation products and its public distribution channels. Rather tough standards internationally adopted in this
area, including those related to the most massive forms of handling potentially harmful information distribut-
ed through cinema, audio, audiovisual products, open access telecommunication networks (Internet, mobile
communication), electronic and computer games, The national legislation of the Republic of Kazakhstan has
not yet found a consistent implementation.

Conclusion

Consequently nowadays the main directions for improving the Juvenile Justice System in accordance
with the national strategy of the Republic of Kazakhstan are:
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— gradual reform and modernization of the current legislation of the Republic of Kazakhstan on legal
regulation of the Juvenile Justice social relations on the basis of international standards and fundamental
principles of international law about the rights of minors;

— create an effective regulatory framework for the activities of Juvenile Justice authorities based on the
principles of legal certainty and predictability and proportionality of restrictions;

—reform Governmental and Social Institutions on ensuring and protecting the rights and freedoms of
the Child in Juvenile Justice System in order to bring them in one level with the international obligations of
the Republic of Kazakhstan and improve the foreign practice to increase their effectiveness;

— create the effective legal remedies and procedures governing the relationship between the Govern-
ment and Human based on internationally recognized concepts and principles of international law about the
Rights of Minors;

— promote legal education and the formation of a legal culture based on respect for Human dignity and
the priority of ensuring and protecting the rights and freedoms of minors in the Republic of Kazakhstan.
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JL.b. boratsipeBa, b.A. Taifropuna, 3.T. ©O0aikopiMmoBa

Kazakcran Pecny0iMKkacbIHbIH OBEHAJBI J/AiJIeT
JKylleciH MOIepHU3ANUAIAY MIceJiesiepi

Makanaga MEMIIEKETTiH KEHMUINIKTepi MEH MIHIETTeMEJIepiH eCKepe OTBHIPHIN, OJAPIbIH OKUICTTIKTEepiH
KEeHEUTY MaKcaThIHJA, IOBCHAIIBI OLIET KYHECiHIH KYPBUIBIMBIH MOJEpHM3AIMIIAY MACceNeci, COHIal-aK
OamamapablH MyJUiesiepi MEH KYKBIKTaphlH KaMTaMachl3 €Ty MakcaTelHma opOip opranmapra nepOec
KYKBIKTEIK MopTebe Oepy kyieci KapacThIpbUIFaH. ABTOpIIap I0BEHAIABI OpraHaap KyHeciH olaH opi JaMBITY
TOCUIACPIH aHBIKTAay[blH JKaHa aMaijapelH KentipreH. FOBeHanpl OANETTIH THIMALTNIM YILIH OHBIH
JIEMEHTTIK Kypambl: IOBEHAJJbl COTTAap, IOBEHAIIbI IIOJMIMS, IOBEHAIIBI HPOKYpOpIap, AJICYMETTIK
KbI3METTEp, FOBEHAJIbI a/IBOKATypa THICTi AeHreiae 6omysl Manb3abl. Kasakcran PecriybnukaceiHaarsl Oy
KBI3METTEp IIET eNAepAeri YKcac KbI3METTepPMEH CalbICThIpFaH/ia OapIIbIK KaFrbIHAH QJIICKaiija albIC eKeHIT1
atamemn  oTingl. Kaszakcran PecryOnukachlHBIH YITTBHIK 3aHHAMACBIH  XaJlbIKApalblK —CTaHJapTTapra
COMKeCTeHIIpy Moceleci ©3eKkTi Oonbim Tabbutajpl. JKaHa FOBEHAIBI 3aHHAMAJap IAKETIH KaObuiaay,
IOBEHAIIBI 9IVIET OpraHIapbIHBIH MaMaHJaHABIPBUIFAH TOJBIKKAHIBI KeIIeHIH KYpy YCHIHBUIABL. JKyHeHiH
0apibIK OpraHfapBIHBIH KBI3METIH KalTa YHBIMAACTHIPY >KOHE Kap KbUIAHIBIPY VIIIH JKETKUTIKTI OIOKeT
KaJbINTACTBIPY JKOHIHIE MLIapajap KaObuiiay, COHIal-aK KOMEJETKEe TOJIMAaraHIaplblH MEMIJICKETTIK
JneyMeTTiK OHaNTy OarziapiamaiapblHa KOHE jKoOajlapblHa MEMIICKETTIK eMeC MHBECTHLHMSUIApAbl TapTy
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Ka)KETTUIIr Heri3meneni. ABropiap canaibl, OipbIHFail FOBEHAI B SJIUIET JKYHECIH MOACTbIC I, OyIT )KYHeHIH
a1ci3 OyBIHBI — QJIEYMETTIK KBI3MET KOPCeTy HHCTHTYTTaphIHA HA3ap ayAapbl.

Kinm coe30ep: KoMeneTKe TOJIMAaraHIApAblH KYKBIKTapbl, KYKBIKTHIK MopTeOe, COT Tepesiri, IOBEeHaJIbl
IOCTHIMS, IOBCHAIBJI COT, IOBEHAJABI NPOKYpaTypa, IOBEHAJIb! IOPHUCIPYICHIMS, 0ada KYKBIFBI Typajbl
KOHBCHIYSI, 3aHHaMa, MOJCpHU3aLUsIaY.

JL.b. boratsipeBa, b.A. Taiitopuna, 3.T. AOaykapumoBa

IIpo61eMbI MOIepHU3ALMHU CHCTEMbI FOBEHAJIbHOM
wcTunun Pecnyonmku Kaszaxcran

B crartpe npoananmsupoBana npobiemMa MOJISpHHU3AINH CYIIECTBYIONIEH CTPYKTYpPHI I0BEHAILHOW IOCTULIUH C
LEeTbI0 PACIIMPEHHS UX ITOJHOMOYHI C Y4EeTOM TapaHTHH U 00s3aTeNbCTB IOCYAAPCTBA, a TAKKe NPHUIAHUS
KaXXJJOMy M3 OPTAaHOB CHCTEMBI CAMOCTOSITEJIBHOTO IPABOBOT'O CTaTyca C LENbI0 HAMIY4IIero 00ecredeHus
HMHTEPECOB U IpaB peOeHKa. ABTOPHI CTABAT 337ady BEIPAOOTKH HOBBIX IOJXOIOB B ONPEeIeHHN HalpaBile-
HHUI JalbHEHIIero Pa3BUTHs CHCTEMbI IOBEHAIbHBIX OpraHoB. Jis 3 peKTHBHOCTH IOBEHAIbHOW IOCTULINH
Ba)KHOE 3HAUCHUE UMEET JOKHBIN YPOBEHb €€ IIEMEHTHOTO COCTaBa: IOBEHATbHBIX CYI0B, IOBEHAIBHOM MO-
JIMIUH, I0BEHATBHON MPOKYPATypPhl, COLHUANBHBIX CITYK0, IOBEHaNbHOH aJBoKaTypsl. OTMEUEHO, YTO Ha3BaH-
Hble cIyx0bl B PecryOmuke Kazaxcran maneku OT aHAIOTHYHBIX CIIY>KO 3apyOeXHBIX CTpaHax IO BCEM Ila-
pameTpaM. AKTyaJIM3upoOBaHa IpoOieMa IPHUBEAEHHS] HAlMOHAJIBHOTO 3aKOHOJaTenbcTBa PecryOumku Ka-
3aXCTaH B COOTBETCTBHE C MEXKIYyHapOIHBIMH CTaHAapTaMu. [IpeioskeHsl NpUHSATHE MaKeTa HOBOTO IOBE-
HaJILHOTO 3aKOHOJATENICTBA, CO3JAHME IOJTHOLCHHOTO KOMIUICKCA CIENHaIM3UPOBAHHBIX OPTaHOB IOBE-
HasbHOU ocTunny. O60cHOBaHA HEOOXOUMOCT MPUHATHS Mep I (GOpMHUPOBAHUS JOCTATOUYHOTO OrOKe-
Ta, peOpraHu3anyu U GUHAHCHPOBAHUS AESTENbHOCTH BCEX OPTaHOB CUCTEMBI, a TAKXKE MPHUBICUEHHUs HETo-
CYAapCTBEHHBIX MHBECTUIIMH B TOCYJapCTBEHHBIE MPOTPAMMBI M IIPOEKTHI IO COLUATIBHON peabuInTay He-
COBEPILEHHONETHUX. ABTOpaMH CMOJEIHPOBaHA KAaueCTBEHHO HOBas, €IMHAsl CUCTEMa IOBEHAJbHOH FOCTH-
I[N, aKIEHTHPOBAHO BHIMaHUE Ha Haubojee claboM 3BEHE JaHHOW CHCTEMbI — YUPEKACHUAX COLHANBHOM
CITyXKOBI.

Kniouesvie cnosa: HecoBEeplICHHOJICTHUH, IpaBa, IPaBOBOW CTaTyC, IPaBOCYJHE, IOBECHAlbHAs IOCTULMS,
IOBEHANBHBIN CyJl, IOBEHANbHAsl IIPOKypaTypa, I0BeHaJIbHAS anBokarypa, KoHBeHIUs 0 mpaBax peOeHka, 3a-
KOHOJaTeNIbCTBO, MOJCPHU3ALUSL.
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KoppynuuoHnnble mpaBoHApylIeHUsI B By30BCKOM CHCTeMe Pa3BUTHIX
¥ Pa3BHBAIOIINXCS CTPAH: CPABHUTEIHHO-NIPABOBOI aCMEKT

B cratee paccMoTpeHa CYIIHOCTh KOPPYIIIHMOHHBIX IMpaBOHapyIIeHHHd B cepe o0pa3oBaHMsS B KOHTCKCTE
pPa3sBUTHIX ¥ pa3BUBAOIIUXCS CTPaH, a TaKKe JaH O0030p HEKOTOPHIX AaHTHUKOPPYIIHMOHHBIX Mep
MPaBUTENHCTBA M HMEIOIMUXCS TpobiieM B 3Tod cdepe. Koppymmus B pa3BHTBHIX CTpaHaX OTINYACTCS OT
KOpPpPYILUH B Pa3BUBAOLIMXCS H ClabOpa3BUTHIX crpaHaXx. OTMEYEHO BIMSIHUE OCHOBHBIX (HaKTOPOB
KOPPYNLUH B Pa3BUBAIONIMXCSI CTPaHaX, ONpEIeNIeHbl €€ MPUUYMHBI M MOCIEeACTBUSA. ABTOpaMM IPOBEICH
AHAJIN3 TEOPETHUYECKUX MOJXOJ0B, KOTOPHIE MOMOTalOT KJIacCU(HUIUPOBATh U PearnpoBaTh Ha KOPPYILIHIO
B pPa3BUTHIX cTpaHax. [IpoaHann3upoBaHbl «CHHAPOMBI» KOPPYIINH, KOTOPHIE BIMAIOT HA YIPaBIeHYECKOE
peleHue, TaHbl IpaBOBbIe OCHOBHI TI000upoBanus. [To manaeiM Transparency International, koppynroHHas
npaktuka B CHI', a Taxoke B Utanuu, ABcrpanuu, Manaiizun u Tannanae siBiseTcss OTHOCUTENBHO 3aKOHHOM.
ABTOpPBI HCCIIEIOBATH Pa3HbIe POPMBI KOPPYIIIIUK B BBICIIEM 00pa30BaHHU, & HIMEHHO: HE3aKOHHOE JIMYHOE
oOyd4eHue, moTepsi COOCTBCHHOCTH, MOIIICHHUYECTBO, IPUHYKICHUE, KIIAHOBOCTh, ()aBOPUTH3M, XaJIATHOCTH,
IUIaTMaT, HE3aKOHHOE IIOBEJCHHE B HCCIENOBAaHMAX, O0XOJ KpHTEpUeB, BBOIAIIAs B 3a0myxaeHue
uHdopMalysi, yTpara TOCYAApPCTBEHHOW COOCTBEHHOCTH, MOHOIMONU3ALMS HAy4IHBIX yOnuKaumit
U paclpoCTpaHeHHe Y4eOHHKOB, BKIIOYaomas B ceds HedpPEeKTHBHOE pachpenesieHHe pPecypcoB.
B uccnenoBannu ocoboe BHUMaHHE YIEIEHO HEOOXOIMMOCTH BBIABICHHUS M JUATHOCTUKU OIPEeNICHHBIX
YHHBEPCAITBHBIX MTPU3HAKOB KOPPYIIIHHU JJIsl IPOTUBOACHCTBUS KOPPYIIUH. TeXHUYIEeCKHe MephI o 6oproe ¢
KOPPYIIIMOHHBIMH TPAaBOHAPYIICHUSAMHI BKIFOYAIOT Pa3pabOTKy HOBBIX MPAaBWI M HOPM, PETyIUPYIOLIHX
MOBEJICHUE TIpeTioiaBaTeneil, BHeIpeHe 0ojee Mpo3pavHoi CHCTEMBI OTYETHOCTH U CO3JIaHUE HE3aBUCHMBIX
areHTCTB JUIsl IPOBENIEHHSI 9K3aMEHOB U TECTOB VISl CTYACHTOB.

Kniouesvie cnosa: mpectymieHne, KOppymnuus, KiaH, GaBopuTH3M, 3TUKa, Transparency International.

Bseoenue

Jnst mydmiero moHMMaHWS 3HAYSHHSI KOPPYNIIMOHHBIX MPaBOHAPYIIEHUH B cpepe oOpa3oBaHus Mpe-
JIaraeTcsi pacCMOTPETh 3TOT BOIPOC B KOHTEKCTE PA3BUTHIX M PA3BHUBAIOIIUXCSA CTPAH U OCBETUTH HEKOTOPHIE
MPOOJIEMBI, KOTOPBIE HAXOAST MECTO B aHTUKOPPYIIIUOHHOW MOJIUTUKE TOCY/IapPCTBA U B PEATbHOW KU3HMU.
Koppymuus B pa3BUTHIX cTpaHaxX OMPEAEICHHO OTINYAETCA OT KOPPYIIUU B Pa3BUBAIOIINXCS U HEPA3BUTHIX
ctpanax. Koppyrmius B pa3BUBaIOIIMXCS CTPaHAX HEMOCPEICTBEHHO BIHET HAa IMOBCEAHEBHYIO JKH3HD Oejl-
HBIX CJIOCB HACEJICHHMS, 3aCTABISET WX TUIATUTH OOJIBIIE 32 JOCTYI K PhIHKAM YCJIYT, B TOM YHCJIe U 00pa3o-
BaTENbHBIX YCIYT. A TakKe KOPPYNLMOHHBIC SBICHUS MPEBPAILAIOT OTACIBHBIX MOJIUTHUKOB B COCTOSITEINb-
HBIX JIFOJICH, TOTOMY YTO OHM MOTYT MaHUITYJIHPOBATh OM3HECOM U HCIIONB30BATh TOCYAapCTBEHHYIO BIAaCTh
B IIEJISIX TUYHOM HakuBbI. Koppynmwst B 60raThIX CTpaHax 9acTO CBOIUTCS K MCKAXEHHIO MPEI0oIaracMoro
WUTPOBOTO MOJIS, K UCHOIB30BAHUIO KJIAHOBOCTU JJISl MOJYYCHUS] MPEUMYIIECTBA U HUCKAXEHUIO TOCYIapCT-
BEHHOI'O YNPaBICHUS JJISl MOIYUYCHHS IPEUMYILECTBA OT HECAHKIIMOHUPOBAHHON TOPTOBIM BIUSHUEM U TO-
JydeHUE JTMYHON BBITOJIBI HA 3TOM MYTH. DTO YacTO CBSI3aHO C COMHHTENBHBIM JIOOOUPOBAaHHEM HHTEPECOB
OTIPECTICHHBIX JIUI] M TPYII, UTPOH B 3aKOHOAATEIBHBIN NPOIECC WU OciIablICHHEM 3aKOHO/ATEeTbCTBa
B MHTEpEcax KOpIopaluii, KOTOphIe IPEI0CTaBIAIOT (PHHAHCOBBIE CPEACTBA MOTUTHKAM [ 1].

Memoowl uccneoosanus

B cTaTthe npUMEeHEHBI aHATUTUKO-CUCTEMHBIN, (OopMaTbHO-IOPUINIECKUH, JIOTHUECKIH, CPaBHUTEITHLHO-
MIPaBOBOM U PYrUe METOJIbI UCCIEAOBAHMS, TO3BOJISIONINE KOMIUIEKCHO aHAIM3UPOBATH CUCTEMY MIPABOBOTO
pEeryJIMpOBaHUSI OTHOILLICHUM MO MPOTUBOACHCTBUIO KOPPYIILIMOHHBIX MPAaBOHAPYILIEHU B BY30BCKOU cHCTe-
Me Pa3BUTHIX U Pa3BUBAIOIINXCS CTPAH.

Pesynomamei

IIpemiaraeTcst 1Ba TEOPETUUESCKUX MOIX0/1a, KOTOPHIE MOTYT IIOMOYb HAM IMOHSTh, KaK KJIaCCUPUIU-
pOBaTh M pearupoBaTh Ha KOPPYMIUIO B Pa3BUTHIX cTpaHaX. OAHUM W3 HHUX SIBISIOTCS «CUHIPOMED) KOP-
pyniun, pa3padorannaeie Johnston [2], B KOTOPBIX yIpaBieHHUE M pa3pelicHUE BOMPOCOB OTPAKAIOT CTa-
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U0 SKOHOMHUYECKOTO M TIOJTUTHIECKOTO pa3BUTHA. BTopoe — kitaccuduxanus KOppynIuoOHHBIX COOBITHI
10 THITY, BUAY JIeATeabHOCTH, cekTopy u MecTy (TASP), paspaborannas Graycar [3], B KOTOpO# MpeBeH-
THUBHBIC MTOJXO0/BI MOTYT OBITH aJaITHPOBAHBI K TOMY, KaK KOPPYIIIMOHHOE COOBITHE KIACCUPUIUPYETCS U
pa3zOuBaeTca Ha coctaBHble YacTd. O0a MoAX04a MOTYT OBITH HCIIOJIB30BaHBI AJISl HCCIIEIOBAaHUS KOPPYII-
[MOHHBIX JIESHUN B PA3BUBAIOLIMXCS U Pa3BUTHIX CTpaHaX, a TAKKe SBIAIOTCSA TOJIE3HBIMHU MPH H3yUYECHUU
UX pa3Iuyui.

Johnston BeImensieT yeThipe CHHAPOMA. Bo-TIepBhIX, KOPPYIIIHS B 3pEibIX TOCYIapcTBaX, rie OoraThlii
CIIOM HaceleHUs 3auHTEPECOBaH B OOMEHE MOJIMTHYECKUM BKIIAIOM, YaCTO IOPHIMYECKH U OTKPBITO, AJIS
BJIMSHUS HA KOHKPETHBIE ONUTHYECKUE perieHus. [IpaMepom 3Toro sSBiseTcs JierajabHas MpakTHKa 1000u-
poBaHusa. Bo-BTOPBIX, «3MUTHAS TOCYIapCTBEHHAs CETEeBas KOPPYIIHD», T TOCYAAPCTBA CBSA3aHA MEXKITY
co0O¥ TECHBIMH y3aMH, a KOPPYIIIUS Pa3BHBAETCS OT MECTHOTO 10 OOIIEHAlMOHAJIHHOTO MacmiTada moj
CTPOTHM KOHTPOJIEM CBepXy BHH3. [IpHOBLIb OT 3TON KOPPYNLUUHU PaCHpEeACIsIeTCs] MEXIY YYaCTHUKAMHU H
WCTIONB3yeTCa N7l BepOOBKM NIPYTHIX WIEHOB AMUTHL [lomoOHBIE SBIEHHMS YacTO HAONIOMAIOTCA B TaKUX
CTpaHax, Kak Mramus, rjie TecHas CBSI3b MEX/y KPYITHBIM OU3HECOM, Cy/IcOHOM CHCTEMOHN M MOTUTUISCKUMHU
JUEepaMH co3/1aa HOBBIM TONMUTHYECKUH Kiacc. B-TpeThux, cinabasi TpaHCHAIIMOHATBHAS U TOCYJapCTBEH-
Hasi KOPPYMLUOHHAS IeATeILHOCTD, KOTOPas MPOSIBIISIETCA B T€X CTpaHaX, I1e ObICTPHIM TEMIIOM pa3BUBAET-
CSl OTKPBITAs SKOHOMHUYECKAas MOJIMTUKA B MEXIyHAPOTHOU cepe, YTO MPUBOANUT K OTCYTCTBHIO MHCTHUTY-
nuoHabHOU Oe3omacHocTH. [Ipumepom storo sBisttores crpansl CHIY, Toe monmuTrka cTpaHbl IO BXOXKIE-
HUIO B MUPOBOE COOOIIECTBO MPHUBENa K KOPPYIIUH U cJiesiana MECTHBIN OU3HeC yA3BUMBIM. B-ueTBepThIX, B
Ca0BIX HEJNEMOKpPATHYECKHUX TOCYJapCTBaX B KOPPYIIIUIO BOBJIEYEHBI IOCYNAapPCTBEHHBIE YHHOBHUKH, UbE
BIIMSIHUE 3aBUCHT OT UX CITOCOOHOCTH HCIIONB30BATh TOCYIaPCTBEHHYIO BJIACTh B JIMYHBIX IENSAX, U T KOH-
TpoNupyeMas TocylapCTBEHHAs BJACTh BTOPraeTcsi B SKOHOMHKY, KaK 3TO BHUAHO Ha mpumepe Myrabe
B 3uM0abBe. DTH UYeThIpE CHHIPOMA, IO CYIIECTBY, HANPABJICHBl HA ONpEAEICHUE CYIIHOCTH KOPPYILHH,
MTOCKOJIBKY OHA TIPOUCXOMHUT IO BCEMY CHEKTPY MOJMTHYECKOTO pa3BuTus. [lepBrie nBa CBSA3aHBI C KOPPYII-
e B 00raThIX CTpaHax, a BTOphIE ABa — C KOppynuueil B OeqHbIX cTpaHax. Tem He MeHee, B ctpaHax CHI®
MO>KHO YBUJETH BCE NIEPEUUCIICHHBIC BhIIIE YOPMBI KOPPYNLUOHHBIX TPaBOHAPYILICHHH.

XOTs CyIIecTBYeT IeBIN P THITOI0THI Koppymiiu, TASP nemaer ere omuH mar Bepe, UCTIOIb3Ys
AQHAJIMTUYECKYIO MOJIElb, IIEJThI0 KOTOPOH SBISETCS BBISICHEHNE XapaKTepa KOPPYIIHUU B TOW WM MHON CH-
Tyalu#. JTO JeJaeTcs IMyTeM ONpeACIeHHUs TUIla KOPPYILUH, BBIOIHIEMOH NEesTEIbHOCTH CEKTOopa, B KO-
TOPOM OHa TPOSIBIIAETCS, © MECTa, B KOTOPOM OHAa IIPOUCXOAUT. THIBI KOPPYIILIMH, BBISBICHHBIE B paMKax
TASP, BKIIIOYAIOT B3STOYHUYECTBO, BEIMOTATEIHCTBO, HE3aKOHHOE TIPUCBOCHUE, CAMOYIIPABCTBO, KOH(IUKT
WHTEPECOB, 3I0YNOTpeOlieHHEe, TOKPOBUTEIBCTBO, KyMOBCTBO, OOMEH BIMAHUAMH. HekoTophie moTeHIHMANb-
HBIC JICHCTBUS, TaKHe KaKk Ha3HauYCHHWE Ha JOJDKHOCTH, 3aKyIKa BELIeH, MPeJOCTaBICHUE MPOrpaMM M yc-
JyT, KOHTPOJb JAEATEIBHOCTH W ymnpapieHue. CeKTopaMu SBISIOTCS OCHOBHBIE CEKTOPHI NPaBUTEIHCTBA
Y IPOMBILIUNIEHHOCTH, TaKHe KaK CTPOUTEIBbCTBO, 3IPaBOOXPAHEHHE, HAIOTOBOE aJIMHUHHCTPUPOBAHHE, Ta-
MOKHSI 1 HIMMUTPALUsl, CHCTEMBI COLIMAILHOTO 00ECIIEUYeHHS M CENTbCKOE XO03sIMCTBO. MecTaMu MOTYT OBITh
reorpaduyeckre MECTOTIONIOKEHNS (HAIIPUMEp, CTPAHBI M PETUOHBI) WK paboune Mecta. Pacmpenensis Kop-
PYIILIKIO IO 3TUM YeThIpEeM MO3UIHIM, Moaens TASP MoxeT ObITh HCIIONIb30BaHa s Pa3paOOTKH MEXaHH3-
MOB IIPOTUBOACHCTBHUS IyTEM OTPEEIICHHSI TOT0, KaK U TJe MPOUCXOIUT KOPPYIILIHSI.

Obcyorcoenue

B cpencrtBax mMaccoBoil MH(MOpPMAIMK Pa3BUTHIX CTPaH TaKWe BHUABI KOPPYNIHH, Kak J0OOHpoBaHUE,
KOH(JIMKT MHTEPECOB U UTPOBasi CUCTEMA, YIIOMHHAIOTCS Yallle, YeM B3ITOYHUYIECTBO, BEIMOTATEILCTBO MITH
He3akoHHoe mpucBoeHue. B anpene 2014 r. B mrare Hoeiit FOxHBIN Yanbc, kpynHeWmmi mrat ABcTpa-
JIMM, TIOJMTUYECKAs )KU3Hb YUMHOBHMKA IIOTEpIIeNa Kpax, KOrza IOMYJIIpHBIN NpeMbep-MUHUCTP, UMEBIINN
OrPOMHOE IapJIAMEHTCKOE OOJIBIIMHCTBO, HEOKUAAHHO IOJal B OTCTABKYy, IIOTOMY YTO OH HE OOBSBHI
0 NOJapeHHO eMy OyThUIKE OYeHb Nopororo BuHa [4]. OTO OBUIO OOHAPYKEHO BO BpEMs PacCieOBaHUS
TrOCYJapCTBEHHOI'O aHTHKOPPYIIIMOHHOTO areHTCTBa, KOTOPBIM M3y4all JAeja HEKOTOPBHIX OBIBIIMX MOJUTH-
KOB, KOTOPbIE HaJESINCh NOJYYUTh KPYIHbIE KOHTPAKTHI HA CTPOMTENBCTBO BOTHON MH(PACTPYKTYpPHl U
BOJIOCHA0KEHNS HACEJICHHBIX MYHKTOB. B cityyae ycrexa ux ceMbH MOTJIH OBl 3apaboTaTh AECATKH MHJUTHO-
HOB JIOJIJIAPOB, ¥ OHU HMCIOJNB30BANN OBl PAJ CKPBITHIX U OTKPBITHIX METOAOB JOOOMPOBAHUS I TOCTHKE-
HuA cBoux lened. OHM MOCTaBWIIM BIMATEIBHBIX JIOAEH, UMEIOINX MOJIUTHYECKUE CBA3M, Ha KIIOUEBBIC
IIOCTHI B KOMIIAHUSIX, 3aT€M 3aKJIH04ald HEJOOPOCOBECTHBIE KOHTPAKTHI, B KOTOPBIX TOCYapCTBEHHbIE BIla-
CTH TUIATHJIM MIJIJTMOHBI 32 OYE€Hb HEOOJIBIIYI0 Pab0Ty 1 OIUIAUYMBAII OTPOMHBIC PACXO/bI Ha pa3BlICKaTeIlb-
Hble Mepornpuatus. OOUH U3 WX JT0OOKCTOB MOJApWII PEMbEP-MUHUCTPY OYTBUIKY JAOpOroro BWHA, HO OH
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oTpuat (HakT MONTyYeHHs BUHA B CYICOHBIX TIOKAa3aHUIX, TEM HE MEHee, TI03Ke OBbLJIO BBIICHEHO, YTO OH TI0-
JYYHII 3TOT TOAApPOK. XOTS IO 3TOr0 MPOHMCHISCTBHSI MPEMbEP-MHHUCTD HU Pa3y He OOBUHICS B KOPPYII-
WU, €r0 YECTHOCTh ObLa MOCTaBJCHA TOJ] COMHEHHE. DTO MPHUBEIIO K BOMPOCAM O TPaHMIAX CyIeOHOTO
MpECIIeIOBAaHUS 32 KOPPYIIIIHIO.

B cootBerctBum ¢ bapomerpom BocmpusaTus koppynuuu Transparency International (2007), Tompko
13 IpoIIeHTOB HACENIeHUsI MHpa CYUTAIOT, YTO chepa 0Opa3oBaHUA B UX CTpaHE BOBCE HE KOPPYMIIMPOBAHA,
B TO BpeMs Kak 16 MPOILIEHTOB CUMUTAIOT, YTO 3Ta cdepa SBIICTCA YPE3MEPHO KOPPYMIIHMPOBaHHOH [S]. Yde-
HBIMH Y DKCIIEPTaMH MPEJICTABICH MCYCPIBIBAIONIUI CITMCOK CIIOCOOOB MPOSIBICHUS KOPPYIIIMH B CEKTOPE
oOpa3oBanust. TUIBI KOPPYIIMK B BBICIIEM 00Pa30BaHUU BKJIHOYAIOT B3ITOYHMYECTBO NPU MOCTYIJICHUH U
aTTecTaluy, HECAaHKIIMOHNPOBAHHOE YaCTHOE PEMETHUTOPCTBO, pacTpara UMYIIECTBA, MOIIEHHHYECTBO, Ky-
MOBCTBO, TOKPOBUTEIILCTBO, KJIAHOBOCTh, (DABOPUTU3M, OTKATHI, IJIaTHAT, HEMIPABOMEPHEIC JIEHCTBHS B HC-
CJICIOBAHUSX, HAPYIIICHUE STHKHU M CEKCYAIbHBIC MPOCTYIIKH, 00X0]1 KPUTEPUEB, ICHEI)KHOE BO3HATPAKICHUC
«MEPTBBIX TYII», HAPYIICHNE KOHTPAKTA, MPEIOCTABICHUE JIOKHOW MH(OpMaIHuU, pacTpara rocyJapcTBeH-
HOW COOCTBEHHOCTH, MOHOITIONM3AIMS HAyYHBIX MyONHKAIMA M paclpocTpaHeHUe y4eOHUKOB, HEpalmo-
HaJBHOE pacipeielieHUe TOCYIapCTBEHHBIX PECYPCOB.

Koppymnuus B 00pa3zoBaHuy BKIIOYAET 3JI0YNOTpeOIeHNE BIACTHIO PaJd MaTepHaIbHON BBHITOABI U IITH-
POKO OTpeaeNnsseTcs Kak 3J0ynoTpedieHrne myOInIHbIM CITYKEOHBIM TTOJIOKEHHEM WITH OOIIECTBEHHBIM J0-
BepHeM JUIS JIMYHON BBITO[bI. Heyneman Stephen yTBepikmaeT, 4To, «ITOCKOJIBKY OOpa3OBaHUE SIBISICTCS
Ba)KHBIM OOII[ECTBEHHBIM 0JIaroM, ero MpoQecCHOHALHBIC CTAHAAPTHI BKIIIOYAIOT HE TOJIBKO MaTepUalIbHBIC
Onara. CrnenoBarebHO, COIEPKaHUE KOPPYNUUU B chepe 00pa30BaHUs BKIIOYACT 3JI0YIMOTPEOICHHE BIIa-
CTBIO KaK JJI TUYHOMU, TaK U AJ MaTepUaIbHON BRITOAB) [6; 638].

B HayuHoIi uTEpaType MPUBOAUTCS MHOTO (PAKTOPOB, HETATUBHO BIMSIOIIMX HA YYeOHBIN mporecc 1
KOPIIOPAaTHBHOE YIpPaBIEHHUE BY3a, a TaK)Ke BEAYIIHE K KOPPYMIIMOHHBIM JEUCTBUSM CyOBEKTOB 00pa3oBa-
TenbHBIX oTHOmeHnH. David W. Chapman yTBep>KIaeT, 9TO 3TH U3MEHSIIONINECS OpraHU3alMOHHBIC YCIIO0-
BUS, BIMSIOIIAE Ha 00pa3oBaHKE, CO3MAIU MSITh OCOOCHHOCTEH, KOTOPhIE B HACTOsIIee BpeMs (pOpMHUPYIOT
OTIPE/ICTICHHYIO MEJarornIecKyIo KyJIbTypy U pabodyro atMocdepy Cpeau mperoiaBaTeieii, COTPYIHUKOB U
aJIMMHHCTPaTOPOB BY3a.

1. UpesmepHas koHKypeHIUs. [I0CKOMbKY YHHBEPCHUTETHI CTAHOBSTCS OOJiee OPHUCHTUPOBAaHHBIMU Ha
MpUOBLTL, KOHKYPEHITUS CPEIU NperoaaBarTenei ycummiack. KOHKypeHIUs MOKET CTUMYJIMPOBATh TPOJIBH-
JKEHHe, HO WHOTJA, B MMOTOHE 33 JIMYHOW BBITOAOH, Ype3MepHasi KOHKYPEHIIMSI MOXKET HETaTUBHO IMOBIHATH
Ha pabouyro 00CTaHOBKY Cpe/iM TpeToaBaTelieil U 3aCTaBUTh UX Mepeceyb YepTy JI03BOJICHHOTO.

2. JIoMUHHpOBaHUE WCCIEAOBAaTEIbCKON JEATECIBHOCTH HaJ MPENoJaBaTeIbCKON. YHUBEPCUTETHI,
CTpeMsIIrecs K MeXIYHApOJAHOMY MPHU3HAHUIO M YBAKEHHIO, YacTO MPUIAIOT OIPOMHOE 3HAYEHHE IyOun-
KanusaM TpodeccopCcKo-TPENnoIaBaTeIbcKOro COCTaBa B MEXKIYHAPOIHBIX BEAYIINX KypHanax. OgHuM U3
PE3yIbTaTOB SBISETCS TO, YTO MUCCIICIOBAHKE MPUOOPENIO MPUOPUTET HAJ MPEIOAaBaHUEM BO MHOTHX aKa-
JIEMUYECKHUX KPyTax.

3. HenpomopuuoHansHbIe Harpaael. UToOBI MOOYINUTE MpernoaaBareieil K myOIrKaIuy, HEKOTOphIe Y-
PEXKIEHUS MPEJIaraT CYIIEeCTBEHHbIC ()MHAHCOBBIC CTUMYJIMPOBAHUS 3a MyOJMKAIUIO B BEAYIIHNX JKypHa-
nax. Takoe HecopazMepHOE BO3HATPAXKIICHUE 32 ITyOTUKAITUIO0 MOXKET CO3aTh YCIOBHS JIsl HEYSCTHOCTH.

4. HecnpaBemmBocTh Ha padodeM mecte. Korma mpodeccopcko-TiperiogaBaTeIbcKiil COCTaB (naiee —
[I1C) BocprHUMaET MpaBIIa, IPOIIECCH U MPOIEAYPHl Ha CBOEM padoyeM MecTe KaK HecIpaBeIUBbIe, OHU
¢ OOJBIICH BEPOSTHOCTHIO MOJyYar0T KOMIICHCAIIMIO 32 y4acTUE B HEITUYHOM IOBEJICHWU. BocrpusTue He-
CTpPaBeUTMBOCTH TTOJIOKUTEITFHO KOPPEIUPYETCS C COOOIIEHUSIMHE O TUIOXOM MTOBEICHUH B YHUBEPCUTETaX.

5. KoHleHTpanus BIacTH C HEIOCTATOYHOM CUCTEMO CliepKeK U MPOTUBOBECOB. Bo MHOTMX cTpaHax
B IeJsIX o0ecriedeHus: caMO(MHAHCHPOBAHUS U JJISL TOTO, YTOOBI BBICIIHE YUEOHBIC 3aBEACHUS MOKPHIBAIH
OCHOBHYIO YaCTh CBOUX PacXOj0B CaMOCTOSTEIHHO, MPABUTENHCTBA MPUIIUTH K COTJIAIICHUIO O MPEAOCTaB-
JICHUH STHUM YYPEXKIEHUSM OOJbIIer0 agMHUHUCTPATUBHOTO KOHTPOJS HAJ CBOMMH CpeAcTBaMH. B To ke
BpeMs B YHHBEPCUTETaX C TPAJUIMEH COBMECTHOTO YIPABICHUS STOMY Pa3zeiiCHHIO MPEMSTCTBYIOT TpeOo-
BaHUS TOBBIIICHUS 3QPEKTUBHOCTH U OT3HIBYMBOCTU HA PBIHKE. B 11enax moBbieHus 3h()EeKTUBHOCTH aJI-
MUHUCTpPATUBHBIE PEIICHUS B HEKOTOPBIX YHUBEPCUTETAX BCE YaIlle KOHCONMIANPYIOTCS B pyKax HeOONbIIONH
TPYTIIBI I, YIOJTHOMOYEHHBIX IPUHIMAThH PELICHMS.

Uccnenoanue Bhicmiero obpasoanus B Manaiizuu u Tannanne, npoBeaenHoe B 2014 r., moka3saio,
YTO WHCTHTYIIHMOHAIIbHAS pedopMa MOKET NMPUBECTH K JABICHUIO Ha MPOQPECCOPCKO-TPEIOIaBaTEIbCKUN
coctaB yHuBepcuteta [7]. OCHOBHO# LiejIbI0 MPABUTEIBCTB 00CUX CTpaH B (PMHAHCHPOBAHUHU BBICIIETO 00-
pa3oBaHusI OBLIO COACHCTBUE HAIMOHATBHOMY SKOHOMUYECKOMY pa3BuTHio. B wacTHOCTH, B Manaii3uu mnpa-
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BUTEJIBCTBEHHAS MPEAIMOCHUIKA 3aKIIF0YaeTCsS B TOM, YTO OTJIMYHAS CHCTEMa BBHICIIETO 0Opa3oBaHHs Oyaer
CUTHAJIM3UPOBATh MUPY O TOM, YTO CTpaHa O0JNaJaeT CHIIbHBIM YeJIOBEUECKUM IOTSHIINAJIOM M BHICOKOKBa-
JUGUIMPOBAHHON pa0bOYei CHUJIOH, YTO JelaeT €€ XOPOIIUM MECTOM I MEKIYHAPOIHBIX MHBECTHUIIHI.
OpHako 4TOOBI 3TU MHBECTUIIMM OKYITWIJIMChH, JYUIINEe YHUBEPCUTETHI TOJIKHBI OBLUTH OBITH MPU3HAHBI KaK
nepenossle. Hanbonee mmpoKko UCTIOIb3yeMbIM TIOKa3aTelleM KauyecTBa SBISIETCS MEKAYHAPOIHBIN PEUTHHT
YHUBEPCUTETOB. PEHTHHTH, B CBOIO Ouepellb, B 3HAYMUTEIHLHOW CTENEHHN OINPENEISIIOTCS YPOBHEM ITyOiHKa-
Ui B yHUBepcuTeTaX. Takum 00pa3oM, BO3BpaT IoCyIapCTBEHHBIX WHBECTHUIIMH B BBICIICE 00pa30oBaHHE B
TOH CTETEeHH, B KOTOPOH OH PacCMAaTPHUBACTCS C TOUYKH 3PSHUS Pa3BUTHS HAIIMOHAIBHON SKOHOMUKH, B 3HA-
YUTETHFHON CTETIEHN 3aBUCUT OT MPOIYKTHBHOCTH UCCIIEIOBAHUN OTEIBHBIX MPEIo/1aBaTeNIeH.

UT0OBI TPOTHUBOCTOSITH KOPPYIIINH, HEOOXOAUMO BBIIBUTH U JUATHOCTHPOBATH OIPEIEIICHHbIE YHUBEP-
CaJIbHBIC TIPU3HAKU KOppyniuu. PaccMoTpeHue mpoOiieMbl KOPPYIIIUU B 00OJIee MIMPOKOM MOTUTHYECKOM U
COLIMAThHO-3KOHOMHYECKOM KOHTEKCTE MOXKET OBITh MoJIe3HBIM. OHON U3 MPUYHH KOPPYIIIMHA MOTYT OBITh
XaJlaTHOCTh M TIPECTYIHAsI COMUIAPHOCTH BBICIINX JOJDKHOCTHBIX JIMIl B OTHOIICHWW KOJUIET W TOAYMHEH-
HBIX, BBIPQKAIONIAsICSI B BUJIC MPHUHIIMIA «3apabaThiBail U TO3BOJISAH 3apabaThiBaTh JPYTUM», YTOOBI UyBCT-
BOBaTh ce0sl B OC30MMACHOCTH B KPYT'y AMHOMBIIUICHHUKOB. TakkKe TOCyIapCTBEHHBIC HODKHOCTHBIC JUIA
MOTYT TIONy4aTh (PMHAHCOBOE CTHUMYJIMPOBAHHWE M3 PA3NMYHBIX TOCYJAPCTBEHHBIX WJIM YaCTHBIX WCTOYHH-
KOB. B3aMeH oHHM MOTYT JT0OOMPOBATh MHTEPECHI 3TUX OPTaHHU3AIHA B MPOIECCE MPUHITHS PEIICHUI B OIpe-
JICJICHHBIX TOCYIapCTBEHHBIX OpraHaX. Ele OJHUM HCTOYHHUKOM KOPPYIIIIUU MOXKET OBITh CO3/IaHUE Ipe-
MMYIIECTBEHHBIX YCIOBHUH IS OT/IENBHBIX JIIO/IEH B yJaCTUN B HE3aKOHHBIX JEHCTBUAX.

Psin curyanmii, Takue Kak HEAOCTATOK MyONWYHON MH(OPMAIIMU U OTCYTCTBHE COOTBETCTBYIOIINX Me-
XaHHU3MOB 3allIUTHI IPAaB U HHTEPECOB YEIIOBEKA, CO3/IAI0T YCIOBUS ISl KOPPYIIUK. B yCIoBUsIX HEeICHOCTH
1 HEeCTaOWJIBHOCTH B TOCYJIAPCTBEHHOW MOJUTHKE YAHOBHUKAM HMHOT/IA JIeTde MaHUIYJIMPOBATh 3aKOHAMH,
MpaBUJIaMU ¥ HOPMATHBHBIMH aKTaMH, TAKUM O00Pa30M, YTOOBI 3TO MPUHOCHIIO OTPEEeIEHHYI0 MaTepHalb-
HYIO WU HHYIO BeIToy. [10100HEI (hakTOp MOKET OBITH eIlie OJHOM MPUYUHOM TOTO, YTO YIIOTHOMOYCHHBIC
opranel B cdepe o0pa3oBaHUS M KBa3UTOCYAAPCTBCHHBIC OpraHU3aI[MH, WHHIMUPYIOIINE MOJUTHUSCKUN
BEKTOp B 3TOH cdepe, He OyIyT 3aMHTEPECOBAHBI B IPEAOTBPAIICHIH KOPPYIIIUU B cTpaHe. TakuMm o0pazom,
HEJ0CTaTOK MPaBOBOTO PErYJIMPOBAHUS M HEUCIIOJIHEHUE MTPABOBBIX HOPM MPUBOMST K MPEHEOPESIKESHUIO Ka-
YECTBOM BBICIIETO 0Opa3zoBaHus. Hampumep, TBYCMBICIEHHOCTh OIPEIEICHUS «KadeCTBa 00ecTeueHus 00-
pa3oBaHUs» B 3aKOHOAATEIHCTBE CO3/IAET ONArONPHATHYIO IMOYBY JIJIS1 pACIPOCTPAaHEHHUS KOPPYIIIIUU B CHC-
TeMe BhICIIEro 00pa3oBaHus BO MHOTHX Pa3BUBAIOIIUXCS CTPaHAX.

CroBop Mexy KpYITHBIMH pa0OTONATEIISIMU U DJIUTHBIMU BHICIIUMU Y4EOHBIMY 3aBEACHUSIMU U HeOJa-
TOIIPHUSITHBIE YCIIOBUS KPEIUTOBAaHMUS, KOTOPHIE MOTYT ObITh KBAIM(UIIMPOBAHBI KaK HAPYIIEHHE JOrOBOPA,
9acTO BBIHYKIAIOT POIUTENEH TOIeTBIBATH CBOU CIPABKH O 3aHATOCTH WJIHM TOXO/IaX CEMBH JJIS TIOTYICHHUS
3aiiMOB JJII CBOUX JIETEH, BCE 3TO MOXHO CUHTATh YaCThIO KAPTUHBI KOPPYIIIUU, KOTOPas IPOHU3BIBACT PsIT
rOCy/IapCTBEHHOTO U YaCTHOTO CEKTOPOB B CTpaHaX C MEPEXOTHOM 3KOHOMUKOMW. VcceoBanre Koppymiuu
B CHCTEME BhICIIET0 00pa30BaHMs TOJIBKO HaOMpaeT 00OPOTHI M 3aHUMAET CBOE MECTO B COIMANILHON HayKe.
OpHako u3-3a €r0 MHOTOTPAaHHOCTH U CJIOXHOCTH KOPPYIIIUS B BBICIIEM 00pa30BaHUH MOYTH BCETJa CBA3a-
Ha WM BbI3BaHA KOPPYIIIHEH U HE3aKOHHOCTBIO B IPYTHX cepax, YTO YCIOKHSIET 3a]ady pa3rpaHuvICHUS
TPaHUIBI KOPPYIIUHN Kak 00JacTH n3ydeHus. Koppynmwus B BeicieM 00pa30BaHUM TECHO B3aUMOCBSI3aHA C
KOppYIIIHel Ha phIHKE Tpyda u B OaHKoBcKou cucteme [8]. IlogoOHBIE KOPPYIIIIHOHHBIEC SBIICHUS BCTpEYa-
I0TCS B CTPaHaXx, IJe CYIIECTBYeT OAHKOBCKOE KPEeIUTOBAaHUE OILIATHI 3a 00ydeHue. TeM He MeHee peKOMEH-
JaIiH, TIPEUI0KCHHBIE MHOTUMU YYCHBIMH, KOTOpPBIe A((EKTUBHBI B Pa3BUTHIX CTpaHaX, MOTYT HE BCEr/a
paboTaTh 7S CTpaH ¢ MEPEXOTHON SKOHOMHUKOI, B OCHOBHOM M3-32 Pa3IMYHBIX CONNATHHO-3KOHOMHYECKUX
koHTekcToB. Hampumep, B Coenunennbix lllTarax AMepuku BOmpoc OOJBIIE HE O TOM, MOCTYIHTH JIH B
KOJUIS/DK, & B TOM, KaKOH KOJIICIK BHIOpaTh, B TO BpeMs KaK CTpPaHbl C MEPEXOJHOW 3KOHOMHKOU ITO-
MIpEeKHEMY CTAJIKHUBAIOTCS C MPOOIEMOIl TOTO, YTO BBIIYCKHHUKH IIIKOJ HE BCEr/la MOTYT IMO3BOJIUTH cebe To-
CTYIIUTH B BBICIIEE yueOHOE 3aBe/ICHNE.

Buvisoowt

Kax BuapM U3 MpakTHYeCKUX JAHHBIX U HAYYHBIX MaTepHaioB, KOPPYIIIMOHHbIE PAaBOHAPYIIICHUS MO-
T'YT BBIPaXaThCsl B CAMBIX Pa3IMYHbIX (pOpMax M ypOBHSIX yNpaBICHHUSA TOCYAapcTBa U o0IIecTBa. AOCOIIOT-
HO OYEBHJIHO, YTO TOCYJAAPCTBO HE MOXKET IMOJTHOCTHIO HCKOPEHUTH KOPPYIIIIUIO B BHICIIIEM 00pa30BaHUM, U B
JTAHHOM CJTy4ae MPaBsIIUN PEKUM JODKEH CACPKUBATH KOPPYIIIMIO B aKaJCMHUECKUX KPYTrax U B yIpaBJe-
HUU BY30BCKOM CHCTEMOU B pa3yMHBIX Ipejaenax. B mpoTHBHOM cirydae pazpociiasicsi KOppYIIUs TOCTaBUT
MO/ YIPO3y CaMo CYIIECTBOBAHUE BY3a, By30BCKOM CHCTEMEI H, CIICAOBATEIBHO, MPABAILIETO PEKUMA.
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Poisson and Hallak monaratot, uro 3¢pexkTuBHBIN OTBET HAa KOPPYILHUIO TOJDKEH BKIIOYATh OrpaHUue-
HUE BIIACTHBIX ITOJIHOMOYHM, TOBBIIIEHHE OTBETCTBEHHOCTH, IepepaclpeiesicHie CTUMYJIOB, H3MEHEHHE
OTHOIIICHUS W MOOWIM3AIMsI TOTUTHICCKON Boin [9]. AHamornyHeIM 00pa3oMm, Heyneman mpemaraer de-
THIpE THUIIAa MPEBEHTUBHBIX MEP: MEPBOE, CTPYKTYPHBIE pedOpMBbl, HEOOXOIUMBIE AJISI COKPAIIEHHUS] BO3MOXK-
HOCTEH I KOPPYIILIMHU; BTOpPOE, yAydIIeHHe CyZAeOHOTo pelieHns: B yIpaBJIeHWH, YTOOBI IOMOYb MPEIABH-
JIETh BOTIPOCHI OTIPEAETICHUS ¥ UHTEPIPETAINH;, TPEThe, MepPhbl, HEOOXOMUMBIE IS (PAKTUIECKOTO MPENoT-
BpallleHne KOPPYIMLUH; YeTBEPTOE, CAaHKIMK, HEOOXOANMBIE AJISl TIOHWKECHUS B JTOJHDKHOCTU MM HaKa3aHUs
3a KOppyNUHOHHbIE TpaBoHapyenus [10].

XOTs KOHIENTYyaJIbHbIE OCHOBBI MOJIE3HBI MPH TUIAHUPOBAHUH aHTUKOPPYIIIMOHHBIX CTpATEeTHH, ycrex
TOOBIX AaHTUKOPPYIIIMOHHBIX YCUJIMHA B KOHEYHOM HTOTE€ 3aBHCUT OT MOTHBOB U JEHCTBHIA OTAEIHHBIX yda-
CTHUKOB. OIHUM M3 LEHTPAJIBbHBIX JIEMEHTOB B OOpbOE ¢ KOPPYIIUEH SBISETCS COCTaB BHICILIETO PYKOBO-
ncta. JIngepsl, KOTOpbIE YBaXKAIOT BEPXOBEHCTBO 3aKOHA, JICNAIOT aKIICHT Ha MPO3pavyHOCTH B paboTe oTie-
JIOB, KOTOPBIE OHU KOHTPOJHMPYIOT, IPUHUMAIOT MEPHl MPOTHB KOPPYMITUPOBAHHBIX MOJYWHEHHBIX, U Jie-
MOHCTPHUPYIOT YECTHOCTh CBOMM IOBeACHHEM. YecTHbIE NHUAEpPHl MOTYT CTaTh MOLIHOHN cuiiol B Gopnbe ¢
koppynuueii. I HaobopoT, Korza BeIcliee PYKOBOJICTBO KOPPYMIIMPOBAaHO, €My HE XBaTaeT MOpaJIbHON
m1aThOPMEI, 9YTOOBI TPEOOBATH YECTHOCTH OT APYTHX.

TexHnueckre Mepsl 0 00prOe ¢ KOPPYNUIMOHHBIMU MIPABOHAPYIICHUSIMH BKJIIOUAIOT TaKUe JCHCTBUS,
Kak pa3paboTKa HOBBIX MPaBWJI U MOJOXKEHUH, PEryJIUPYIOIINX NOBeJACHUE paOOTHUKOB 00pa3oBaHMs, BHE-
npeHue Ooiiee MPO3pavHbIX CUCTEM OTYETHOCTH M CO3JaHWE HE3aBUCHUMBIX areHTCTB IJISl MMPOBEASHUS dK3a-
MEHOB M TecTOB i oOydaromuxcs. [lomuTrdaeckie oTBeTHBIE MEpBI HAIPaBIeHB HA MOOWIIH3AINIO PYKO-
BOJIUTENCH YIOIHOMOYEHHBIX OPraHOB, YHUBEPCUTETCKOE COOOLIECTBO, BY3bl W IIMPOKUE CIIOW HACEICHUS
Ha TO, YTOOBI OHU OBUTM MEHee TEePIHUMBI K Koppymiuu. Kak oOBsCHIET Teopusi KOJIEKTUBHBIX JIEHCTBHIA,
KOPPYIIHSI — 3TO 0XKHJIaeMO€ MOBEJeHNE CYOBEKTOB B YCIOBHSIX, KOT/Ia YECTHBIE IEHCTBHS HE TOOMIPSIIOT-
cs. IloaToMy nOMKHO OBITH MMOHMMaHHWE TOTO, YTO BICYET 32 COOOM KOPPYNLMOHHBIC NESIHUS M MEPHI 110
CTUMYJIMPOBAHUIO YECTHOTO MOBeAeHHs IpaxkaaH. [lonutudeckue Mepsl NpoPHUIAKTUKA KOPPYHLHUUA MOTYT
BKJTIOYATh WH(POPMAIIMOHHBIE KAMITAHWH, HAIPaBJICHHBIE HA BBISICHEHNE TPAHMI] HAJJICKAIIETO MTOBEICHUS U
MOOIIPEeHNe CBOOOJHOI Mpecchl, CIIOCOOHOM pazobiadaTs Hemogobaromee IoOBeAeHHE, KOTria OHO MTPOUCXO-
aut. Kak HaM u3BecTHO, 00a TUNa Mep MPOTHUBOAEHCTBUS KOPPYIIMK Heo0XoanuMbl. OO0CHOBaHHO, YTO TO-
nuTHYeckre pemeHus 0e3 3(h()EeKTUBHBIX TEXHHUYECKUX MEXaHW3MOB peau3alliil MOPOXKAAl0T pa3odapoBa-
HUE, TIOCKOJIbKY CJIOBA HE COTPOBOXKAAIOTCS AEHCTBUAMU. B TO e BpeMs TEXHUYECKHE PEIIEHUs TIPU OTCYT-
CTBHHU IMOJUTHYECKON BOJHM MPHUBOIST TOJIBKO K OECCMBICICHHON OIOPOKpPATHH, MOCKOJIBKY HETpaBHIILHbIC
NEHCTBHS HE PUBOMAAT K XKEJIAEMBIM TIOCTIEICTBHUSIM.

Kax Bugum, crpateruss 60psOBI ¢ KOPPYIIIMEH B BBICIITNX YUSOHBIX 3aBEICHUAX HE 00sS3aTEIEHO OTIIH-
YarTCcs OT CTPATETruil, MPUMEHSIEMBIX B APYTHX FOCYJAPCTBEHHBIX M YaCTHBIX OpraHU3alusX.
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JambiraH xoHe gamymbl eaaepain KOO :xyiiecinaeri cbidaiiac
KEMKOPJIBIK KYKBIK 0Y3yHIBUIBIKTAP: CAJBICTBIPMAJIBI-KYKBIKTBIK ACHEeKT

Makanasa AaMbiFaH XOHE NaMylibl eIICpAiH OuUTiM Oepy calachHIArbl ChIOAWITIAC KEMKOPJBIK KYKBIK
OY3YLIBUIBIKTAp KapacThIPbUIFaH, COHBIMEH KaTap YKIMETTiH chlOaiiiac ®eMKOPIIBIKKA KapChl apaiapbl MeH
OCBI caJlafiaFbl Macelenepi Typaibl moiy Gepinren. Jlampiran engepaeri coidaiiac sKeMKOPIIBIKTBIH TaMy bl
KOHE JaMbIMaraH eJJepleri JKeMKOPJIBIKTaH —aifblpMamibliblrbl Oap. [lamymsl enaepaeri cwibaidnac
JKEMKOPJIBIKTBIH HEri3ri (hakTopiapbIHbIH ocepi aTal OTiIgi, OHBIH ceOenTepi MEeH cajmapbl aHBIKTAJJbI.
ABTOpIap IaMBIFaH eNiepAeri Chl0aiiiac >KEMKOPJBIKTHL XKIKTEYTe JXOHE jkayan Oepyre KOMEKTeceTiH
TEOPUSUIBIK TcLepi Tannansl. backapy memimine acep eTeTiH chbaiinac KeMKOPIBIKTHIH «CHHAPOMIAPBD)
TaNIaHAbl, JOOOU3MHIH KYKBIKTBIK Heriznepi kentipinreH. Transparency International momiMeri GolbIHIIA
TM/-na, conbiMeH Karap, Uramms, Acrpanms, Manaiizus MmeH TawmnaHira cwiOaiiinac >KEMKOPIBIK
OpEeKeTTepi CAIBICTHIPMANIBI TYPJE 3aHABL. ABTOpJIap >KOFaphl OimiM Oepyneri cpibaiiac >KEMKOPIBIKTBHIH
opTypii QopmanapelH aTan aWTKaH#a, >KEKe TYJIFaHbl 3aHCHI3 Jaspiiay, MEHIIK KYKbIFBIH JKOFAITY,
aNasAKTBIK, MOKOYpiiey, PyMIBUIABIK, (haBOPUTHU3M, HEMKYPAMIBIK, IUIArHaT, 3epTTEyAi 3aHCBI3 XKYprisy,
KAIFaH aKHapar, MEMJIEKeTTIK MEHIUIKTI JKOFalNTy, FhUIBIMH OachUIBIMAApAbl MOHONOJMUSIAY JKOHE
OKYJIBIKTap/Ibl TapaTy/bl atan KepceTe/i, COHbIH illIiHae pecypcrapibl ThiMci3 Oemyni 3epTreni. 3eprreyae
chI0aiilac >KeMKOPJIBIKIIEH Kypecy VIIIH chIOaifiac >KeMKOPJBIKTHIH oMOeOar OenrijepiH aHBIKTay
Ka)XXeTTLIiriHe Ha3ap ayaapbuinbl. Celbaiinac »KeMKOPIIBIK KYKBIK Oy3YIIBUIBIKTapMEH KYPECy/IiH TeXHUKAIIBIK
mrapanapel OKBITYIIBUIAPABIH TOPTIOIH PETTEHTIH jXaHa epekenep MEH Karujalapisl JaiblHAay, ecem
OepyIiH HEFYpJbIM amibIK >KYHECIH €HTi3y jKOHe CTy[AEeHTTepre eMTHXaH MEH TeCT OTKi3y YIIIH Toyelci3
areHTTIKTep KYPY/Ibl KAMTH/IBI.

Kinm cesdep: KyKpIK OY3YIIBUIBIK, ChIOaiiiac »XeMKOPJIBIK, PYIIBIIIBIK, (haBOPUTHU3M, 3THKA, Transparency
International.

S.K. Amandykova, B.O. Altynbasov

Corruption offenses in the university system of developed
and developing countries: comparative legal aspect

The article examines the essence of corruption offenses in the field of education in the context of developed
and developing countries, and also provides a comprehensive overview of some anti-corruption measures of
the government and real problems. Corruption in developed countries is different from corruption in develop-
ing and underdeveloped countries. Noting the influence of the main factors of corruption in developing coun-
tries, he determines its causes and consequences. He focuses on theoretical approaches that help classify and
respond to corruption in developed countries. According to Transparency International, corruption practices
in the CIS as well as in Italy, Australia, Malaysia and Thailand are relatively legal. As part of the article, cor-
ruption is a form of corruption in higher education, such as bribery, illegal personal education, loss of proper-
ty, fraud, coercion, care, clannishness, favoritism, negligence, fraud, plagiarism, illegal research behavior,
negligence, circumvention of criteria, monetary compensation for the «dead soul», termination of the con-
tract, misleading information, loss of state property, monopolization of scientific publications and the distri-
bution of textbooks, includes inefficiencies explicit allocation of resources. The study focuses on the need to
identify and diagnose certain universal signs of corruption in order to combat corruption. Technical measures
to combat corruption offenses include the development of new rules and regulations governing the behavior
of teachers, the introduction of a more transparent reporting system and the creation of independent agencies
for conducting exams and tests for students.

Keywords: offense, corruption, clan, favoritism, ethics, Transparency International.
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International legal aspects of the fight against profiling and stigma
and their influence on the formation of national sense of justice

The relevance of the topic is due to the increasing role of national sense of justice in the formation of
modern society. The article discusses the legal aspects of the relationship of religion and national
sense of justice. The author reveals the essence of national legal consciousness by analyzing its fea-
tures, structure and types. The author concludes that religion and legal consciousness interact with
each other in the process of regulating social relations and have a direct impact on human behavior.
As a result of this influence in modern society, a negative attitude towards representatives of other re-
ligions is formed in the minds of many people. This is the cause of many interethnic, inter-religious
conflicts in states. The article analyzes the international legal acts adopted in order to eliminate reli-
gious intolerance, discrimination based on religious affiliation. The author explores the essence of
such negative manifestations of social and religious intolerance as profiling and stigmatization. The
author's view on the problem of combating the facts of negative profiling and stigmatization and its
role in maintaining social harmony and nationwide unity is presented. The article concludes that the
existence of ethnic profiling and stigmatization creates favorable conditions for facts of discrimina-
tion on ethnic and social grounds. Conclusions and suggestions are formulated to prevent stigma and
profiling.

Keywords: legal consciousness, freedom of religion, discrimination, national minorities, religious ex-
tremism, stigmatization, profiling, intolerance, negative stereotypes, defamation of religions, human
rights.

Introduction

Legal consciousness is a complex spiritual phenomenon that arises from various political and legal, cul-
tural, historical, religious, moral, national and ethnic characteristics. Legal awareness is not just the aware-
ness and perception of existing legal norms. Traditionally, three elements are distinguished in the structure of
legal consciousness:

—legal ideology, which represents the results of abstract thinking and includes conceptually designed
concepts and ideas about the necessity and role of law, its functions and values, its maintenance, improve-
ment, methods and forms of implementation;

— legal psychology, as a result of the psychological perception of legal reality, feelings, emotions and
experiences of people associated with law;

— behavioral factors, as the results of intellectual, ideological and psychological perceptions of law.
These factors are expressed in motives, goals, internal attitudes and specific wills of behavior of subjects of
law and in many respects determine the legitimacy of their behavior in regulated social relations.

In modern legal literature, the authors distinguish the following main characteristics of legal awareness:

— legal consciousness is a specific form of social consciousness in which economic, social, political and
other interests are recognized as legal;

— the content of legal awareness consists of ideas, theories, feelings, moods, emotions, concepts, on the
basis of which the attitude of people to the current and desired law is expressed;

— legal consciousness is comparable with the sources of law, because it constitutes a system of univer-
sally recognized ideals, values, ideas, signs;

— the legal entities are the subjects of law.

Alekseev S.S. notes that justice as well as law is an element of the country's legal system. Legal aware-
ness, along with law, performs normative functions and is characterized by structuredness [1; 264]. But un-
like law, legal consciousness is a purely subjective phenomenon, it «consists of subjective representations of
people about law..., from a subjective attitude to the very phenomenon of law, from legal psychology, and
even from an individual or mass reaction to law» [1; 265]. Legal awareness is not just the awareness and
perception of existing legal norms. Legal consciousness is defined as a form of consciousness that reflects
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legal validity in the form of legal knowledge and assessment of the law and practice of its implementation,
legal attitudes and values that determine the behavior of people in legally significant situations [2; 379].

Ideology, psychology and behavior are three characteristics that are commonly used to identify a nation
or people. In turn, a nation or people form a specific group, part of human society, which is characterized by
this type of group justice as national justice. The problem of national justice as a subjective factor that de-
termines the activities of people in the state-legal sphere provides a key to understanding the nature of legal
relations and people's activities.

An important element of national justice and human behavior is the freedom of religion and belief. Re-
ligion and legal consciousness interact with each other in the process of regulating social relations, which are
their logical goal, and their regulation is not always the result. Today, around the world, the principle of sep-
aration of religion from the state is recognized, the vast majority of states are secular in nature. But the right
to freedom of conscience remains one of the most important natural human rights.

In the process of regulating social relations, religion and legal consciousness can directly affect human
behavior. Above, we examined the nature of the connection between religion and legal consciousness, there-
fore, the connection between a person’s commitment to any religious teaching and his further behavior be-
comes more understandable. The presence of such a relationship often contributes to the formation in mod-
ern society of most states of a negative attitude towards the supporters of certain religious teachings, extend-
ing this negative attitude to the entire religious direction as a whole. Such types of intolerance, which is
based on religious, racial, ethnic, social affiliation, are called profiling and stigmatization. Profiling and
stigmatization as a phenomenon of social life were initially the subject of research in psychological sci-
ence [3, 4]. In legal science, profiling as a set of techniques and means of compiling a psychological portrait
of a person to establish a psychological model of criminal behavior in order to establish the identity of a
criminal is usually studied from the point of view of criminology [5]. Such intolerance and contempt often
become the cause of interethnic, inter-religious conflicts in states, leading to the violation of human rights
and freedoms. Such conflicts often occur as a result of foreign interference in the internal affairs of other
states, or become an excuse for such interference, contribute to the cultivation of hatred between peoples and
states. For these reasons, a number of documents have been adopted in international law aimed at eradicating
these destructive phenomena. It should be noted that in different states the degree of distribution of these
phenomena is not the same and is often present at the everyday, everyday level, introducing a certain tension
in social and interpersonal relations. The analysis of international legal regulation of the fight against profil-
ing and stigmatization and its reflection in national legislation became the subject of this study.

Methods and Materials

In order to reveal the essence of national justice, it is necessary to determine its features, structure, func-
tions and types. The specifics of the national legal consciousness essentially depends on the living conditions
of a particular nation, the characteristics of its historical development, existing economic and social relations,
and the form of power. Freedom of religion — the right to profess and practice any religion. Historically, the
meaning of the term has expanded, and today freedom of religion is usually understood also as the right not
to profess and practice any religion, to preach religious or other worldviews and to propagandize their rejec-
tion. As noted above, religion and the level of justice have a direct impact on human behavior. If such an im-
pact is balanced, then the result is legitimate behavior. The prevalence of religious values over the mindset
contributes to the formation of negative phenomena in national justice and people's behavior.

The significant influence of religion on the nature of public consciousness is currently confirmed by the
presence of legislative regulation of social relations taking shape in this area. For this, it is necessary to con-
duct a comparative legal analysis of international legal acts and national legislation in the studied sphere of
public relations.

Results

Religion performs an important social function, being a means of agitation and coordination of people
to certain deeds and thoughts through the formation of an appropriate social environment. This is a social
management institute that establishes certain norms and motives of social behavior. Moreover, religious mo-
rality through the social environment extends to society and dominates it. Moral attitudes, becoming absolute
norms for most people, form a culture of society that corresponds to religion, its moral attitudes and its logic
of behavior and thinking. As a result, the relative stability of the management of society is ensured on the
basis of basic religious ideas, which are accepted by the majority as a moral postulate. A person, understand-
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ing his place in life, realizing his goals and objectives, coordinates his opinion with the objective criteria of
religious teaching. Acceptance by a person of the position of religious doctrine leads to a change in
worldview in such a way that it corresponds to divine purposes. This is the mechanism of religious regula-
tion of social processes.

Representatives of almost 130 nationalities and 48 faiths live in Kazakhstan. They preserve their cul-
ture, traditions, customs and language, but at the same time they all respect and honor the traditions of the
Kazakh people. The country has maintained peace and harmony in the field of interethnic and interreligious
relations. In the conditions of a multi-ethnic and multi-religious Kazakhstani society, the spiritual world and
harmony are of great importance. They act as a factor in the consolidation of the people of Kazakhstan into a
single civic community, mobilizing its potential. In Kazakhstan, it was possible to achieve such unity and
social harmony. Being a multinational and multiconfessional state, Kazakhstan by its example clearly
demonstrates the possibility of peaceful coexistence of people of different origin and religion and is a plat-
form for global dialogue of religions.

Features of the Kazakh legal consciousness, its formation are determined by the ethnic and national
characteristics of the Kazakh people, its history and the modern period of development. Among these fea-
tures, a high level of tolerance, peacefulness, and a deep organic connection with the outside world, nature,
and space are traditionally called. All of the above features and advantages in general and determine the na-
ture of national justice. They determine the state of the worldview and the level of legal awareness of the
entire population of modern Kazakhstan. It is these listed features that led to the gradual formation in Ka-
zakhstan of a modern multiconfessional state. These factors contributed to the creation of such an unusual,
important institution of modern Kazakhstani society as the Assembly of the People of Kazakhstan [6].

As a result, justice is a compromise between the rule of law and morality. Religious norms are often
filled with specific legal content, and vice versa. Thus, we see that religion and law create an interesting area
of social relations, limited, on the one hand, by the sphere of religion, and on the other — by the sphere of
legal regulation. The peculiarity of the national legal consciousness of Kazakhstani society is public consent
and national unity enshrined in the Law on the Assembly of the People of Kazakhstan on the basis of Ka-
zakhstani patriotism, civil and spiritual-cultural community of ethnic groups of Kazakhstan with the consoli-
dating role of the Kazakh people.

Discussions

Almost everyone knows the name of rights and freedoms, but the problem is a different interpretation of
the content of rights and freedoms, and most importantly, a different understanding of how to use them, i.e.
how to implement them. There is a definite connection between a person’s commitment to a religious teach-
ing and his further behavior. The presence of such a relationship often contributes to the formation in modern
society of most states of a negative attitude towards the supporters of certain religious teachings, extending
this negative attitude to the entire religious direction as a whole. This often becomes the cause of interethnic,
inter-religious conflicts in states, leads to the violation of human rights and freedoms. Such conflicts often
occur as a result of foreign interference in the internal affairs of other states, or become an excuse for such
interference, contribute to the cultivation of hatred between peoples and states. Among the negative phenom-
ena of modern reality are intolerance and discrimination based on religions and beliefs. All these factors re-
quired the further development of international legal standards of human rights in the field of religious free-
dom.

225 years have passed since the day when the French Declaration of Human Rights and Citizen pro-
claimed freedom of religion. The provisions of the French Declaration are internationally enshrined in the
1948 Universal Declaration of Human Rights, the 1966 Covenant on Civil and Political Rights, and regional
human rights documents. The Preamble to the Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief states that ignoring and violating human rights and fun-
damental freedoms, in particular the right to freedom of thought, conscience, religion or belief of any kind,
are directly or indirectly the cause of wars and serious human suffering, especially when they serve as a
means of foreign interference in the internal affairs of other states and lead to incitement of hatred between
peoples and states [7]. Article 2 defines that «intolerance and discrimination on the basis of religion or be-
lief» means any distinction, exclusion, restriction or preference based on religion or belief and with the aim
or effect of destroying or diminishing recognition, enjoyment or exercise on the basis of equality of human
rights and fundamental freedoms.
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Therefore, the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based
on Religion or Belief established the need to promote understanding, tolerance and respect for freedom of
religion and belief and to ensure that religion or belief is not used for purposes incompatible with the
UN Charter. Article 6 of the Declaration states that the right to freedom of thought, conscience, religion or
belief includes the following freedoms: to worship or gather in connection with religion or belief and to cre-
ate and maintain places for these purposes; create and maintain appropriate charitable or humanitarian insti-
tutions; to produce, acquire and use, in an appropriate volume, the necessary items and materials related to
religious rites or customs or beliefs; write, publish and distribute relevant publications in these areas; teach
religion or belief in places suitable for this purpose; seek and receive voluntary financial and other donations
from individuals and organizations; to observe days of rest and celebrate holidays and worship in accordance
with the requirements of religion and beliefs; establish and maintain relationships with individuals and com-
munities in the field of religion and belief at the national and international levels.

Article 2 prohibits discrimination on the basis of religious affiliation or belief. The state and society
must fight against religious intolerance.

In pursuance of these provisions and as guarantees of their observance, the Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and Linguistic Minorities in Article 1 proclaimed that
States protect the existence and identity of national or ethnic, cultural, religious and linguistic minorities in
their territories and encourage the creation of conditions for the development of this identity and take appro-
priate legislative and other measures to achieve these goals [8]. Measures should be aimed at ensuring that
these people can use their cultural heritage, practice their religion and worship, and use their language in pri-
vate and publicly, freely and without interference or discrimination in any form whatsoever those cases when
a specific activity is carried out in violation of national law and is contrary to international standards.

The origins of religious intolerance often come from recent interpretations of various religions that
preach the forcible distribution and imposition of religious beliefs. This issue was discussed at the World
Conference on Dialogue between Religions and Civilizations: «The Contribution of Religion and Culture to
Peace, Mutual Understanding, and Cooperation», October 2628, 2007 in Ohrid, Republic of Macedonia.
The conference adopted the Declaration on the Promotion of Dialogue and Understanding between Religions
and Civilizations.

The Astana Declaration, adopted by the participants in the Ministerial Conference on the theme
«A Common World: Progress through Diversity», held in Kazakhstan on October 17, 2008, proclaimed that,
to combat stereotypes, prejudices and misconceptions in any form about different cultures, are key factors in
the activities of political actors spheres, institutions of the education system and the media in order to pro-
mote intercultural dialogue are education and information [9].

On the one hand, the task is to respect and guarantee the right to freedom of religion and belief. On the
other hand, manifestations of religious extremism in various parts of the world are increasing, which affect
the rights of people, including persons belonging to religious minorities. This gives rise to acts of violence
and cases of intolerance on the basis of religion or belief against individuals, including believers and persons
belonging to religious minorities and other communities in various parts of the world; incidents of hatred,
discrimination, on the basis of religion or belief, which may be associated with the formation of derogatory
stereotypes, negative profiling and stigmatization of persons based on religion or belief of such people or
find expression in them. The Resolution adopted by the General Assembly on December 17, 2015 70/158
«Freedom of religion or belief» is devoted to this problem [10].

In modern society, today such negative manifestations of public consciousness as profiling and stigma-
tization have formed. «Profiling (English «profile» — a profile) is a concept that denotes a set of psycholog-
ical methods and techniques for assessing and predicting human behavior based on an analysis of the most
informative particular signs, characteristics of appearance, non-verbal and verbal behavior. The most contro-
versial aspect of profiling is ethnic profiling, based on the assumption of a connection between a person’s
ethnicity and the possibility of illegal behavior» [11]. «Stigmatization (from the Greek. Ztiypoa — «label,
stigmay) — stigmatization, stigma. In contrast to stigmatization, the word stigmatization can mean hanging
social labels. In this sense, stigmatization is the linking of some quality (usually negative) with an individual
person or many people, although this connection is absent or not proven» [11]. The manifestations of stigma-
tization are very diverse and quite common in everyday life. As a rule, they have everyday nature. For exam-
ple, distrust of previously convicted people is neglected It leads to pensioners, people with disabilities, suspi-
cion and disgust for children from orphanages. Stigmatization can lead to discrimination, that is, to real ac-
tions that restrict the rights of a group.
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Therefore, the Resolution adopted by the General Assembly on 17 December 2015 70/157 «Combating
intolerance, the formation of negative stereotypes, stigmatization, discrimination, incitement to violence and
violence against people based on religion or belief) stated that terrorism cannot and should not be associated
with any religion, nationality, civilization or ethnic group. Condemning criminal acts committed by terrorist
and extremist groups and movements against people on the basis of their religion or belief, these acts cannot
be associated with any particular religion or belief [12]. Prevention in society of acts of discrimination, intol-
erance and violence based on religion or belief against individuals, including persons belonging to religious
communities and religious minorities around the world and in our country, caused by Islam phobia, anti-
Semitism and Christian phobia, as well as prejudice in the attitude of persons of other faiths or beliefs should
become an element of national justice.

The Human Rights Council, in its resolution 10/22 on combating defamation of religions (criticism of
religions) of March 26, 2009, also condemned all acts of violence and incitement to violence against people
based on their religion or belief and against their business enterprises, property, cultural centers and places of
worship, as well as cases of mockery of holy places, religious symbols and revered personalities of all reli-
gions. The Council recognized the unacceptable association of Islam with terrorism, ethnic and religious pro-
filing of Muslim minorities, especially after the tragic events of September 11, 2001 and the stigmatization
of Muslim minorities.

The UN also called on states to ensure that persons on their territory are not deprived of their right to
life, liberty and security of person due to religion or belief, and that adequate protection is provided for indi-
viduals at risk of violent attacks based on their religion or conviction that no one should be subjected to tor-
ture or arbitrary arrest or detention on this basis and to bring to justice all who violate these rights.

Conclusions

In the Republic of Kazakhstan, civil society institutions are constantly developing, aimed at the for-
mation of national justice on the basis of tolerance and respect for all members of society. The Assembly of
the People of Kazakhstan is working successfully. At the government level, a Ministry of Information and
Public Development has been created, whose functions include participation in the formation and coordina-
tion of state policy in the field of modernization of public consciousness; implementation of preventive
measures aimed at preventing religious extremism and radicalism; interaction with centers for assistance to
victims of destructive religious movements and other non-governmental organizations on issues falling with-
in the competence of the Ministry of Information of Social Development of the Republic of Kazakhstan [13].

To prevent the facts of stigma and profiling based on religions and beliefs, it is necessary:

open public discussion of ideas, as well as interreligious, interfaith and intercultural dialogue at the lo-
cal, national and international levels;

the use of educational programs that promote all human rights and fundamental freedoms to increase
tolerance for religious and cultural diversity.

An analysis of the legislation on religious activity in the Republic of Kazakhstan, on the Assembly of
the People of Kazakhstan, on the media shows that in our country's current legislation there are no such cate-
gories as «profiling», «stigmatization», «defamation of religions». On the one hand, this is a good sign and
indicates that in modern civil society in Kazakhstan there are no such manifestations in droves. However,
legal regulation must also have a preventive character. Therefore, we believe that in order to prevent these
phenomena, it is necessary to make appropriate amendments to the legislative acts.
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H.II. Crapoxxunosa

IIpodaitanur :xo9He CTUrMaTU3ALNMAMEH KYPECTiH XaJIbIKAPAJIBbIK-KYKbIKTBIK
aCIHEeKTLIepI KdHe 0JIaPAbIH YITTHIK KYKBIKTBIK CAHAHBI KAJBINTACTBHIPYFA dcepi

TaKpIPBINTHIH ©3€KTUITT Ka3ipri KOFAaMHBIH KaJIBINTACYBIHAFB! YITTHIK KYKBIKTHIK CaHa POJiHIH KYIICIOiHe
GaiimanpicThl. Makanaga IiH MEH YITTHIK KYKBIKTBIK CaHa apaKaThIHACBIHBIH KYKBIKTBIK acHeKTiaepi
KapacTBIPBULIBI. ABTOP YITTHIK KYKBIKTHIK CaHa MOHIH, OHBIH €PEKIIeNIKTepiH, KYPBUIBIMBI MEH TYpPJIEpiH
TaJlail OTBIPBIN amanbl. ABTOP HiH JKOHE KYKBIKTBIK CaHa KOFaMJBIK KaThIHACTAPIbl PETTey MpOLECiHAe
e3apa opeKeTTeceli )KoHe aJaMHbIH MiHe3-KYJIKbIHA TiKesell acep eTeli JereH TYXKbIpbIM kacaiiabl. Kasipri
KOFaM/la OCBIHIAi SCepIiH HOTH)KECiHAE KONTereH agaMaapiblH caHachlHAa Oacka [iH eKuiaepiHe Tepic
Ke3Kapac KajblNTacTbl. byl Memiekerrepieri KenTereH yJTapaiblK, AiHapalblK KaKTBIFBICTApAbIH ce6edi
Goubin TaObuTanbl. Makanaza JiHH CEHIMIe Heri3aeireH Te30CyLIUTIKTi, KEMCITYIIUTIKTI KO MaKcaTblHAa
KaOBbUIaHFaH XaJbIKAPabIK-KYKBIKTBIK aKTUIEp TalmaHIbl. ABTOp QJICYMETTIK JKOHE JiHM Te30eyIIUIKTIH
npoQaliyIHT J)KOHE CTHIMAaTH3alMsl CHUSIKTHI )KaFbIMCHI3 KOpiHiCcTepiHiH MoHIH 3epTreiiai. Tepic mpodaitmuar
MEH CTHIMaTH3alus (akTiiepiMeH Kypecy Maceleci jKoHE OHBIH KOFaMIBIK KeNiciM MEH YJITTHIK OipiliKTi
CaKTay#arbl peyli TypaJsl aBTOPABIH Ke3Kapachl KenTipimreHn. Makamaga mnpoQaiiiHr  MeH
CTUTMATH3ALUSIHBIH OOJTybl STHUKAIBIK JKOHE QJICYyMETTIK cebenTep OoifbiHIIA TUCKpUMHHAUUS (akTinepi
YLIIH KOJIAMJIBI XKaFaail TyFbI3a/ibl e TYXKbIpbIMairad. CTUrMaTu3auus MeH npoQaiIMHIThIH alJIblH alyFa
OarbITTaIFaH KOPBITHIHABLIAP MEH YCHIHBICTAP JKaCaJIIbL.

Kinm ce30ep. KYKBIKTBIK caHa, JAiH OOCTAaHIBIFbI, KEMCITYLIUIK, YITTHIK a3IIbUIbIK, IHH 3KCTPEMHU3M,
cTurMarusanys, npodaiinuar, Te30eymiiik, Tepic crepeoTHnTep, AiHASpAiH muddamanmace, axam
KYKBIKTapBbl.

H.II. CrapoxwunoBa

MeKkayHapOIHO-NIPABOBbIE ACHEKTHI 00PHOBI ¢ NPO(ANIUHIOM U CTUTMATH3ALUEN
U MX BJIMsIHME HA ()OPMHUPOBAHHME HALIMOHAJIBHOIO IPABOCO3HAHMS

AKTyaJIbHOCTb TEMBI 00YCIIOBJIEHA BO3PACTAIOIIEH PONIBIO HAIIMOHAIBHOTO MPABOCO3HAHUS B (POPMHUPOBAHUN
COBPEMEHHOro obmecTBa. B craTbe paccMOTpeHBI TPaBOBbIE ACHEKThl COOTHOIUEHUS PEITUIUU
Y HallMOHAJBHOTO MPaBOCO3HAHMsA. ABTOPOM PAcKphITa CYIIHOCTh HAIIMOHAIBHOTO MPABOCO3HAHUS, POaHa-
JIU3MPOBAaHBl €r0 OCOOEHHOCTH, CTPYKTypa U THUMBL ABTOp MNPHUXOIUT K BBIBOAY, 4YTO PEIHUIUSA
U [IPAaBOCO3HAHHUE B3aUMOAEIHCTBYIOT JAPYT C JIPYroM B MPOIECCE PEryIMPOBAHHS OOIECTBEHHBIX OTHOMICHHIT
W OKa3bIBAIOT HENOCPEACTBEHHOE BIMSHUE HA IIOBEJCHHE UeNIOBEeKa. B pe3yinbraTe 5TOrO BIMSHHS
B COBPEMEHHOM OOIIECTBE B CO3HAaHMM MHOTHX JHofed (opMupyercss HEraTHBHOE OTHOIICHHE
K IPEJCTABUTEISIM JPYTUX PEIUTHil. DTO SBISETCS NPUUMHON MHOTHX MEXITHHIECKHX, MEKPEIUTHO3HBIX
KOH(INKTOB B TOCYHapCTBaX. B craTbe NpoaHAIM3MPOBAaHBI MEXIYyHAPOAHO-TIPABOBBIC AKTHI, IPHHSTHIC
C LETbI0 JIMKBUJALUK PETUTHO3HOM HETEPNUMOCTH, TUCKPUMHHALUK 10 MPU3HAKY PENUTHO3HOHN MpHHAM-
JIEXHOCTH, MCCIIEJI0BAHA CYIIHOCTh TAKMX HETATHBHBIX MPOSBICHUN COLMATBHON M PENUTHO3HON HETepIH-
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MOCTH, Kak NpoQainuHr W crturMatusanus. llpencraBieH aBTOPCKMM B3IJLLL Ha IpobiaeMy OopbObI
¢ (hakTaMM HETaTMBHOIO MPOQAMIMHIa U CTUrMATHU3aLMU U e€ pOoslb B MOJUICP)KAHUU COLUAIBHOTO COIJIacHs
U 00LIEeHAIMOHAILHOTO €MHCTBA. B cTaThe caenlaH BBIBOA O TOM, YTO HAIMYME 3THUYECKOTO Npodaiinunra
M CTUTMaTH3aIMU CO3/IaeT OJaroNpHsATHEIE YCIOBUS IS (JaKTOB AMCKPHMHHAIMY MO STHUYECKOMY U COILH-
anpHOMY TpH3HaKaM. ChopMyIHpoBaHBI BEIBOABI M IIPEIJIOKEHHs, HAINIPABICHHBIE HA NPEIyIPEKICHUE
CTUTMATHU3aLUH U NpoaiianHra.

Kniouesvie crosa: nmpaBoco3HaHHe, CBOOOIA PEITUTHY, JUCKPUMUHALMS, HAIIMOHAIbHBIE MEHBIINHCTBA, PENU-
THO3HBIH SKCTPEMHU3M, CTUTMATU3alusl, NpOGaillIMHT, HETEPIUMOCTb, HETATUBHBIE CTEPEOTHUIIBI, AU damarius
penuruii, npaBa 4yeaoBeka.
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Development of settlement arrangements in civil legal proceedings

The article is devoted to the analysis of the current legislation and judicial practice of the application of set-
tlement arrangements in the civil legal proceedings, as well as the development of proposals for their devel-
opment. The article gives a description of the types of settlement arrangements provided for by national civil
procedural legislation, analyzes the judicial practice of applying settlement arrangements in civil proceedings
and develops proposals to improve the institution of settlement arrangements. The advantage of settlement ar-
rangements for the court is a significant reduction in the load, since it increases from year to year, which may
affect the quality of decisions and the execution of judicial acts. However, this factor cannot be recognized as
the primary reason for helping the parties to reconcile, since the elimination of the conflict and dispute be-
tween them should be a priority in reducing the number of civil cases that require a trial and a decision.
In addition, the article presents the results of a study of the dynamics of the development of the application of
settlement arrangements over the past three years, taking into account the prevailing judicial practice to de-
termine the growth trend of disputes settled by peaceful means, the level of distribution and popularization
among the population.

Keywords: settlement arrangements, amicable agreement, participatory procedure, mediation, alternative dis-
pute resolution, judicial mediation.

Introduction

Due to the intensive development of the state institutions in economic, cultural, social spheres, the de-
velopment of entrepreneurship, attraction of investors and other important factors, the number of court ap-
peals is increasing every year, which is not the evidence of confidence in the court, but an indicator of the
level of contradictions and conflicts in society. Undoubtedly, the Constitution of the Republic of Kazakhstan
guarantees everyone the right to judicial protection, and the court, in its turn, is the only body empowered to
distribute justice and designed to protect the rights, freedoms and legitimate interests of the citizens and or-
ganizations [1]. Therefore, processing of applications submitted to the court that meet the requirements of the
civil procedure law and other related to its jurisdiction is the responsibility of the court.

In accordance with the Concept of Legal Policy of the Republic of Kazakhstan, the directions for the
modernization of legal policy are determined, including the consolidation of various ways and means of
reaching a compromise between the parties to private-law disputes (mediation and others) [2].

At the time of signing the Concept, the norms of the Civil Procedure Code of the Republic of Kazakh-
stan dated July 13, 1999, provided the only alternative to deciding on the case — an amicable agreement [3],
which was not referred to as a conciliation procedure and was settled upon the receipt of the relevant petition
from the parties. The role of the court was only to verify the terms of the agreement for compliance with the
requirements of the law.

In this regard, to implement the tasks set in the Concept, based on the international practice, the Law of
the Republic of Kazakhstan «On Mediation» was adopted on January 28, 2011, which regulates social rela-
tions in the field of mediation and determines in which category of cases it can be used, its principles and the
procedure, as well as the status of a neutral agent — a mediator, whose participation is mandatory for this
type of conciliation procedure [4].

On November 20, 2013, the Leader of the Nation in his speech at the VI Congress of Judges stated:
«The Institute of Mediation has been established in Kazakhstan — the process of reconciliation of the parties
with the help of an extrajudicial mediator. This institution needs to be developed and brought to the world
level... This will have a positive impact on the judicial system of Kazakhstan, will help reduce the burden on
the courts... The procedure for handling civil cases should be convenient and quick for the parties to the pro-
cess, focused on their reconciliation...» [5].

Within the activities carried out in pursuance of the above instructions, on April 11, 2014, based on the
Law on Mediation, the Supreme Court of the Republic of Kazakhstan launched a pilot project to introduce a
conciliation procedure named judicial mediation into civil justice involving a judge.
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The positive results of the application of the mediation procedure in civil proceedings involving the
mediator and the conciliating judge were the basis for their legislative establishment in the Code of Civil
Procedure dated October 31, 2015, enacted on January 1, 2016, in which chapter 17 was devoted to concilia-
tion procedures [6].

In addition to concluding amicable agreement and settling a dispute through mediation, this chapter
provides for participatory procedure that is innovative for Kazakhstan legislation and implies reconciliation
of the parties with the mandatory participation of attorneys of the parties, without the participation of a
judge.

The Leader of the Nation gave his assessment of the use of conciliation procedures by the courts at the
VII Congress of Judges held on November 21, 2016: «... A careful analysis is needed of why measures to
expand reconciliation procedures and out-of-court settlement mechanisms do not give the expected result.
There are serious flaws here...» [7].

This criticism is not baseless and relies on statistical data, and in the first years after the institute of con-
ciliation procedures consolidated in civil proceedings in our state, it did not provide the expected result.

Thus, in 2016, the total number of completed cases was 764,963; of them the courts of the republic con-
cluded 7,647 cases (1 %) by amicable agreements, 19,805 cases (2.6 %) were concluded by mediation
agreements, 533 cases (0.07 %) — by agreements under participatory procedure. In 2017, of the total num-
ber of completed cases (904 464 cases) 5 677 cases (0.6 %) were concluded by amicable agreements, 29 011
cases (3.2 %) — by agreements in mediation, 784 cases (0.09 %) — by agreements under participatory pro-
cedure.

Consequently, the increasing use of mediation and participatory procedure in percentage is not very no-
ticeable [8].

Methods

During the study, general scientific methods were applied: analysis, synthesis, generalization; theoreti-
cal analysis method — a systematic approach; empirical research methods: comparison, statistical analysis.

Results

The conciliation procedures within the civil process are connected with the justice system, which con-
trols the observance of the rights and legitimate interests of the parties, as well as persons whose interests are
affected by the essence of the dispute, and approves the concluded agreement, which has the attributes of
exclusivity, obligation and enforceability.

The judicial system improvement and conciliation procedures introduction are predetermined by the
priority of this institution as one of the directions of the state’s legal policy. Therefore, their active use in civ-
il proceedings will affect the optimization of the national judicial system and its compliance with the interna-
tional standards, as well as the need to create a conflict-free society and increase the level of legal culture of
the population, which is typical for the legal systems of most foreign countries.

The goals of the conciliation procedures are: to achieve a resolution (settlement) of the dispute that suits
both parties to the procedure; to resolve a dispute promptly; to reduce material costs; to reduce the level of
conflict of the parties; to form and preserve stable relations between the parties due to the elimination of con-
troversial issues; to form legal culture among the population, to contributing to the strengthening of business
reputation at the international level; to reduce the burden on the judicial system [9].

Kazakh people were familiar with the conciliation procedures at the time when the legal functions of
the state were performed by biys, whose main task was to reconcile the disputants. As the Kazakh law re-
searcher 1. Kozlov wrote, the appeal of the biy court «to the conscience of the litigants and the spirit of rec-
onciliation» dominated almost every biy trial [10].

Before the trial, the biys invited the parties to forgive each other and resolve the dispute peacefully, and
in most cases their actions were fruitful, since in case of failure to achieve reconciliation, the last word re-
mained for the biy court. Thus, the conciliation procedures are not alien to the people of Kazakhstan, but
have long been a well-known phenomenon, and the activities of the biys to reconcile the parties are similar to
the procedural actions of a judge in a civil proceeding.

In the Middle Ages European countries strongly encouraged the reconciliation of the parties. In the
courts of many countries (including England), especially in the XII-XIV centuries, the so-called «dies
amori» (days of reconciliation) were regularly held. The fact is that the word «amor», among its other mean-
ings, was a term meaning reconciliation between the disputants. One of the basic principles of the «Laws of
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Henry I» (XII century, England) was the following: «Pactum Legem Vincit et Amor Judicium»
(«The Agreement supersedes law and amicable settlement a court judgment»). In the days of reconciliation,
no adversary proceedings were held, and the judges devoted all their working time to assisting the parties in
the settlement of disputes. More than twenty dispute settlement procedures have been counted in the scien-
tific literature, of which mediation, arbitration, negotiations, dispute resolution with the help of an ombuds-
man, independent expertise on the establishment of controversial circumstances, etc. were wide-spread [11].

The civil procedural legislation of our state provides for the conclusion of a settlement agreement as
conciliation procedures, an agreement on the settlement of a dispute through mediation, or an agreement on
the settlement of a dispute under a participatory procedure, each of which has its own specific features.
In particular, there are differences in the list of persons involved in their application: the settlement is con-
cluded by the parties themselves without involving third parties, mediation is concluded with the participa-
tion of a neutral agent in the person of the mediator or conciliator judge, and the participatory procedure is
concluded by the parties' advocates.

By the norms of part 2, 3 of Article 174 of the Code of Civil Procedure, the parties can settle the dispute
in full of mutual claims or in part by entering into the above agreements on any case of lawsuit proceedings,
except for cases arising from public law, unless otherwise provided by the Code of Civil Procedure or law.
That is, compared to German law, where conciliation procedures can be carried out only on property dis-
putes, the cost of the claim for which does not exceed 750 euros, as well as on disputes between neighbors
and on matters of honor and dignity [12], the domestic legislators are given the opportunity to resolve any
dispute of private law, in particular when several requirements are stated, and its consideration in essence
only in an unresolved part.

Compared with the legislation of Sweden, where the procedure for the peaceful settlement of a dispute
in the court of the second instance and the Supreme Court is impossible, the legislation of our state gives the
parties the opportunity to end the dispute at any stage.

One of the advantages of resolving a dispute peacefully is the mandatory return of state duty, which of-
ten stimulates the parties to settle a dispute by achieving reconciliation.

In accordance with Part 2 of Article 115 of the Code of Civil Procedure, when the parties enter into am-
icable agreement or dispute settlement agreements under mediation or participatory procedure, which are
approved by the courts of first instance and appeal, the state duty paid in full should be fully refunded from
the budget; 50 % of the amount paid when applying to the court of cassation should be refunded.

For example, for 6 months of 2017 the state duty over 1.5 billion tenge was returned to the plaintiffs
from the budget [13].

Since January 1, 2016, all three types of conciliation procedures have been officially applied in civil
proceedings. Therefore, the analysis covers the period from 2016 till 2018. Thus, for the twelve months of
2016, the courts of the republic resolved 764,952 civil cases in total, including the approval of conciliation
procedures — 27,985 cases (4 %). In particular, by the settlement agreement — 7,648 cases, by mediation —
19,804 cases, by participatory agreement — 533 cases.

If we compare the figures of 2016 with the same period of 2015, the number of conciliation agreements
increased by 11,265 (in 2015 — 16,684 cases out of 680,810 completed cases) and made up to 3.7 % against
2.4 % of cases completed in 2015. During the analyzed period, mediation was the most widespread — 71 %
of the total number of cases completed by conciliation procedures, and the number of amicable agreements
decreased by 2,286 (in 2015 — 9 934) [8].

In 2017, the courts of the republic completed overall 904,464 civil cases, including reconciliation
procedures — 35,472 cases (4 %), amicable agreement — 5,677 cases, mediation — 29,011 cases,
participatory procedure — 784 cases. That is, in comparison with the same period of 2016, the indicator of
the number of cases completed with the use of conciliation procedures increased by 7,487 cases. As a result,
the total number of cases completed in 2017 increased by 139,769 cases, and there were 7,487 more
conciliation agreements than in the same period of 2016 (35,472 / 27,985).

The dynamics of the use of conciliation procedures by the courts has increased, but considering the
increase in the number of completed cases, the indicator is insignificant. At the same time, as in 2016, most
of them ended with the conclusion of a mediation agreement (29,011 cases out of 35,472 cases — 82 %).

In addition, there is a tendency to reduce the number of concluded amicable agreements for 1,971 cases
(in 2016 — 7,648, in 2017 — 5,677 cases), and the growth of participatory agreements, taking into account
the increase in the total number of completed cases, is not observed (in 2016 — 533 cases, in 2017 —
784 cases) [8].
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In the 12 months of 2018, the courts of the republic completed 39,117 cases using reconciliation proce-
dures, which is 4.5 % of the total number of cases (871,536). Namely, amicable agreement — 6,122 cases,
mediation — 32,456 cases, participatory procedure — 539 cases.

Compared to the same period in 2017, the number of cases completed amicably increased by 3,645 cas-
es or 10.3 %, which may indicate the parties' interest in resolving the dispute in alternative ways.

During twelve months of 2018, 32,456 civil cases were discontinued due to the settlement of the dispute
through mediation, this is more than 82 % of the total number of cases completed by reconciliation of the
parties [8].

Therefore, in 2018 mediation was the most common among conciliation procedures. In the period
from 2016 to 2018, the conclusion of amicable agreements is ambiguous: in 2016 — 7,648, in 2017 — 5,678
(- 1,970), in 2018 — 6,125 (+ 447), which may be caused by the introduction of new types of alternative
procedures to the civil process. The same situation was with the participatory procedure: in 2016 — 533,
in 2017 — 784 (+ 251), in 2018 — 539 (- 245), and it is not as common as other types of reconciliation.
The number of mediation agreements is growing: in 2016 — 19,804, in 2017 — 29,022 (+ 9,218), in 2018
— 32,457 (+ 3,435), and one of the reasons is the expansion of the list of persons authorized to hold it (me-
diator, conciliator judge).

Discussion

The development of the institution of reconciliation is one of the priority tasks of the state legal policy,
and the judiciary is actively involved in the implementation of this task. Thus, memoranda are signed, aimed
at mutual cooperation on the issue of comprehensive development and active implementation of institutions
for pre-trial and out-of-court settlement of disputes (conflicts); in almost all regions of the republic, media-
tion centers have been opened in Friendship Houses; regional courts and local akimats conduct explanatory
work among the population on the institutions of pre-trial and out-of-court settlement of disputes (conflicts),
on the advantages of their use; pilot projects are being implemented; mediation offices open; seminars, train-
ing sssions, round tables are held, open doors are organized; the project «7 stones of justice» of the Supreme
Court contains the program «Tatulasu: Sotka Deiin, Sotta» (Reconciliation: before the court, in court), etc.

To this day, measures are being taken to develop mediation, in the summer of 2018 a state body was
identified, represented by the Ministry of Information and Social Development, responsible for the develop-
ment of mediation.

In a number of regions, the Councils of Biys have been established under the Akims, whose activities
are carried out on a voluntary basis in the interests of the population and do not replace the activities of pro-
fessional judges. With extrajudicial dispute resolution skills, with sufficient authority and eloquence, Council
members help people resolve minor disputes based on mutual respect and equality of the parties, without
bringing them to court. It is important that the functions of the Biys Council are educational in nature, they
prevent conflicts and offenses [14].

Proposals on the development of conciliation procedures in civil proceedings should, mainly, be of an
organizational nature.

Contribution of the Supreme Court and the coordination of the activities of lower courts to enhance the
promotion of reconciliation of the parties play a special role among measures for the development of concili-
ation procedures in civil proceedings. That is, the impulse for the development of this institution comes from
the highest judicial body of our state.

The court cannot have a direct impact on the development of amicable agreement and participatory pro-
cedure, apart from explaining the procedural law norms and the advantages of their application, as the ami-
cable agreement is based on the independent resolution of the conflict that has arisen, and the participatory
procedure is concluded with the mandatory participation of lawyers of the parties that promote reconcilia-
tion. Therefore, the court in this case takes a wait-and-see attitude without the possibility of persuading the
parties to reconcile. At the same time, the clarification of the norms of the law by the judge, who in the eyes
of citizens and legal entities is the only person who can resolve the conflict, as well as the correct perception
of the received information can have a significant impact on the disputants’ legal awareness.

Regarding mediation in the judicial system, a number of activities are carried out aimed at its develop-
ment and introduction into legal proceedings as an integral part of the civil process.

However, statistics cannot indicate significant popularization of mediation, so what could be the cause
of it?
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Firstly, it depends on the quality of services provided by mediators. At present, there is an absolutely
uncomplicated algorithm of actions provided for obtaining a certificate of a professional mediator, and if the
statutory requirements are met, any person can be given the authority of a mediator. However, the presence
of a certificate may not indicate the competence of the mediator.

There are two words in English: certificate and certify. If the mediator receives a certificate, it means
that he/she becomes the applicant of a document confirming the course of certification (certificated), issued
by an organization authorized to issue diplomas. This, however, does not mean that he/she is a certified me-
diator [15].

The Civil Procedure Code provides a judge conciliator as a neutral person who can participate as a me-
diator.

The statistical data do not allow to distinguish between a mediator or a conciliating judge. The media-
tion procedure has been successfully completed, since in both cases there is one form of mediation agree-
ment and a court decision, therefore the information is filled in into a single reporting column. However, the
positive experience of the conciliating judge in the Saryarka district court of Astana city makes it possible to
conclude that the conciliating judges make a huge contribution to the development of mediation, and if they
were not legally endowed with the appropriate powers, the number of cases with dispute resolved by media-
tion would be significantly lower. Therefore, in order to maintain a mechanism for evaluation and quality
control, we consider it necessary to toughen the requirements for the professional qualities of a potential me-
diator, as well as to monitor their activities by forming a ranking of their work indicating the total number of
disputes mediated and the percentage of cases successfully settled amicably. This innovation would disci-
pline mediators and would make it possible to treat their professional duties in good faith and improve the
quality of the services provided. It is also necessary to constantly deepen knowledge, improve the practical
skills of mediators and systematically organize advanced training courses. In addition, as in the judicial sys-
tem, we consider it right to introduce the specialization of mediators in civil law disputes respectively.

According to the English legal proceedings, not only can the parties agree on the appointment of a me-
diator, but also can give him additional, optional powers, in case when a compromise cannot be reached, a
mediator must act as an arbitrator and settle the dispute on the merits. This procedure is called mediation ar-
bitration. This may indicate the professional level of mediators in England, by whom the parties express not
only confidence in facilitating reconciliation, but also in resolving the dispute on the merits. Therefore, it
would be desirable for a mediator in our state to enjoy the same prestige as in England.

Conclusions

In conclusion, we offer periodic publication of the results of the mediator’s work, since one of the rea-
sons for the parties' distrust of them is ignorance about their professionalism and competence.

Secondly, the main problem in the development of mediation, as well as the amicable agreement and
participatory procedure, is the lack of awareness of the population and insufficient explanatory work, since
the majority of those involved in the dispute get to know about conciliation procedures only in the court-
house. Ideally, the settlement of the dispute peacefully is preferable before the start of the trial, but if there is
no agreement, the judge’s proposal on conciliation procedures is possible before going to the deliberation
room to check whether the parties' position has changed and whether they are ready to reach an agreement.
As the American poet D. Lowell wrote, «only fools and dead people do not change their opinions». There-
fore, a competent approach to the essence of the dispute, control over the emotional state of the parties can
positively affect their position regarding reconciliation with the opponent, with the courts playing a key role
as an information resource.

In addition, based on the conducted scientific research, we propose making the following changes and
additions to the Civil Procedure Code:

In accordance with Paragraph 3 of Article 174 of the Code of Civil Procedure, an application for
settlement of a dispute using conciliation procedures may be filled in any case of action proceedings, except
in cases arising from public law relations, unless otherwise provided by this Code or law. From the literal
interpretation of this provision, it follows that reconciliation in civil proceedings is possible only within the
framework of the action proceedings.

In this regard, in part 3 of Article 174 of the Code of Civil Procedure it is necessary to make additions
indicating the possibility of making a petition for the amicable settlement of the dispute and for simplified
(written) proceedings. At the same time, the norms of Article 177 of the Code of Civil Procedure, which
provides for the procedure for approval of agreements, require an amendment indicating the consideration of
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the agreement submitted to the court in the framework of simplified (written) procedure, without calling the
parties to the court, taking into account the specifics of this type of production. Part 3 of Article 146 of the
Code of Civil Procedure needs a norm on compulsory explanation of the court about the possibility of ami-
cable settlement of the dispute and its consequences when notifying the parties and establishing a time limit
for the respondent to submit the statement of claim. Also it is necessary to indicate that if the parties make a
request for mediation with the participation of the conciliating judge, it is necessary to make the transition
from the simplified to the action proceedings.

Part 1 of Article 177 of the Code of Civil Procedure provides for consideration of the petition of the
parties to approve the amicable agreement at the court hearing, notifying the persons participating in the
case. In case of the duly notified parties’ failure to appear in the court and the absence of the application on
its consideration without their participation, it is not subject to be heard by the court. At the same time, in
Articles 179-182 of the Civil Procedural Code of the Republic of Kazakhstan there are no rules on the con-
sideration of applications for approval of a mediation or participatory agreement at a court session, with the
mandatory participation of the parties, the possibility of refusing to approve them if the parties fail to appear
in court, and the reference rules for part 1 of the article 177 of the Code of Civil Procedure on these issues.
Hence, there is no provision for the court to clarify to the parties the consequences of concluding mediation
and participatory agreements, which, in our opinion, is mandatory.

Thus, clarifying the conditions, explaining the consequences of concluding an agreement should be an
obligatory stage before approval of the agreement in order to confirm the will of the parties and their real
desire for amiable settlement of the dispute, as well as to exclude the facts of coercion to sign it.
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K.K. Sadykova, Zh.K. Batyrbayeva

K.K. Canpikosa, XX.K. barsipbacBa

A3aMaTTBIK COT OHIIpPICiHIeri TaTyJacTBhIPy pPIciMaepiHiH 1aMybl

Makana a3aMaTTHIK IIPOIECTEri TaTyJIacTHIPy pocIMAEpiH PETTEHTIH KONJAHBICTAFBl 3aHHAMAa MEH COT
MIPaKTHKAChIH TalJayFa apHaJIFaH. Makanaga OTaHABIK a3aMaTTHIK IIPOIECTIK 3aHHAMana Ke3JeireH
TaTyJIacTBIPY pociMIEpiHiH TypiepiHe cumarrama Oepifiji, a3aMaTTBIK COT iCiH JKYpri3yAe TaTyJIacThIpy
paciMIepiH KONIAaHYABIH COT TOXIpHOeciHe Tajjay *KoHE TaTyNacTBIPy PaciMIepi MHCTUTYTBIH JKETUIHIpY
OolibIHIIA yCbIHBICTAp kacayibl. COT YIIIH TaTyJIacThpy PACIMAEPiHIH apTHIKIIBUIBIFBI KbUIAAH JKbUIFA
yIFaiipin 6apa KaTKaH XKYKTeMeHi aiftapiblKTail a3aiiTy apKbUibl KaObUIIAHATBIH COT LICHIIMAEPI MEH COT
aKTIZIepiH pACIMAEYIiH camachblH apTTeIpy Oojbinm  Tabbutamel. Ajaiia Oyin  Qaktop TapanTapiIbiy
TaTyJacyblHa BIKMAN eTY/AIH aJFallKel Heri3i Oona anMaiigpl, ceb6edi omapiablH apachlHAAFbl KAKTHIFBIC TTEH
Jayasl TOJBIKTAl KO0 COT TaJKbUIAYhl MEH IIEIIiM KaOblIJayasl KaXKeT eTeTiH a3aMaTTHIK iCTepiH CaHbIH
azalTynaH >korapsl TYpybl kepek. COHBIMEH KaTap Makajajga TaTyJacThIpy POCiMAEpiH COHFBI YII XKbUIIa
KOJIIaHy JUHAMHUKAChIHA JKacaJFaH TAIAAy/bIH, 6eHOIT JKOIMEH IIENIIreH AaylapAblH ecy TeHICHIUACHIH,
TYPFBIHIAP/BIH apachIHAA OJIapAbl TApaTy MEH HaCHXaTTay JCHIeHiH 3epTTey HOTIKENIepl KOpCeTUI .

Kinm coe30ep: Tarynacteipy paciMzepi, TaTylacThIpy KeliciMi, MapTHCUIIATHBTI PaciM, MEeAUALKsI, ayiapabl
HIemyAiy 6agaMa TypJepi, COT MEANALHSCHL.

K.K. CagpixoBa, X.K. bareipbaeBa

Pa3Butne NPUMHUPUTECIIBHBIX MMPOUEAYP B I'PAKIAAHCKOM CYAONIPOU3BOIACTBE

CraThsl MOCBSIIIEHa BOMPOCAM aHANIN3a AEHCTBYIOIETO 3aKOHOAATENBCTBA U CyJEOHON MPAKTHUKKU MpUMEHe-
HHS IPUMHUPUTEIBHBIX MPOLEAYP B IPAKAAHCKOM IIPOIIECCe, a TAKXKe pa3paboTke MpeIoKEeHUH 1Mo UX pas-
BUTHIO. B crarhe maHa xapakTepHCTHKA BHAAM IPUMHPHTEIBHBIX IPOIEIYp, MPEIyCMOTPEHHBIX OTEYECT-
BEHHBIM TPaXJJAHCKUM IIPOLECCyaIbHBIM 3aKOHOaTeNIbCTBOM, NTPOaHAIM3NPOBaHa cye0Hasi MpaKTHKa IpH-
MCHEHHS IPUMUPUTENEHBIX MIPOLEAYP B IPaskAaHCKOM CYIOTPOU3BOACTBE M BHIPAOOTAHBI MIPEIOKCHUS IO
COBEPIICHCTBOBAHUIO MHCTHUTYTA NMPUMUPUTENBHBIX TpoIenyp. [IpenMyecTBoM NpUMUPUTENBHEIX IPOIe-
Iyp JUIS Cyna SBJISETCSl 3HAaUNTENbHOEe CHIDKEHHE Harpy3KH, ITIOCKOJBKY OHA YBEIMYHMBAETCS U3 I'OAa B TOJ,
YTO MOXET 0Ka3aTh CyIIECTBEHHOE BIMSIHUE HA KaUeCTBO MPHHUMAEMBIX pelIeHni 1 odopmieHne cy1e0HbIX
akToB. OIHAKO JaHHBIN (aKTOp HE MOXKET OBITH NMPU3HAH MEPBOCTENIEHHBIM OCHOBAHHEM T COAEHCTBUS
CTOPOH K IIPUMHPEHHIO, IOCKOJIbKY YCTPAHEHHE CYILECTBYIOIIEr0 My HUIMU KOH(IIMKTA U CIIOpa JOJDKHO
CTOSITh B IPUOPUTETE YMEHBIIECHNUIO KOIUUECTBA IPaXKIaHCKHUX JIEJ, 10 KOTOPBIM TPEOYIOTCS IPOBEECHHE CY-
JIeOHOro pasduparenscTBa W BBIHECEHHWE pemieHHs. Kpome Toro, B CTaTbe INPHUBEICHBI PE3YIIBTATHI
HCCIIENOBaHMS AWHAMHKH Pa3BUTHUS, NPUMEHEHUS MPUMHPUTENBHBIX NPOIEAYp 3a HOCIEeJHUE TPH roja C
Y4ETOM CIIOXKHBIIEHCS CyneOHON MPAKTUKHU AJISI ONpeeNICHHs TeHICHIIUN POCTa CIIOPOB, YPETyIHPOBAaHHBIX
MHUPHBIM ITyTEM, YPOBHS PacIpOCTPAHEHHS U MOMYJISIPU3ALUH CPEN HACSTICHUS.

Knioueswie cnosa: mpUMUpHUTENbHBIE TPOIIEIYPBI, MUPOBOE COTJIAIIEHNE, TAPTUCUTIATHUBHBIE MIPOLEAYPHI, Me-
JHaIys, albTePHATUBHBIE BUABI yPETYIHPOBAHUS CIIOPOB, CyJeOHas MeIHaIlHs.
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IOBenanbHan HCTUIUSA: MapaaurmMma (l)OpMI/IpOBaHl/Iﬂ H 3BOJIIOIIUA

B crarbe paccMOTpeHBI HEKOTOPBIE BONIPOCH! (HOPMUPOBAHNS M IBOJIIOIIMY HHCTUTYTA I0BEHAIBHOH IOCTHIMN
B 3apyOexHBIX cTpaHax U B PecmyOnuke Kaszaxcran. B pesynpTare aHamm3a HCTOPHUYECKH CIOXKUBILUXCS 3a-
KOHOMEPHOCTEN MpaBOBOW MPUPOABI MEXKIyHAPOJHOW IOBEHAJIBHOW IOCTULIMHU CHAENIaH BBIBOJ O TOM, YTO
B HAIlMOHAJIBHBIX MOJEINSX I0BEHAIBHOM IOCTHIIMH TOCYAAapCTB MUPOBOTO COOOIIECTBA CYIIECTBYIOT HEKOTO-
pBIe PaCX0XKIECHHS B CTPYKTYPEe X MOCTPOCHUSI, a TAKXKE B IIPeeNaxX UX IOPUCIUKIMOHHON KOMIIETEHIUH, HO
OCHOBHBIE U HCXOJHBIE UJICH UX NPEAHA3HAUCHHUS SUHBI, YTO HAIIIO OAMHAKOBOE OTPAXKEHHE B HAI[MOHAIIb-
HOM 3aKOHOJIATEeNIbCTBE TOCYAApCTB. B cTaThe NMpoaHaaM3npoBaH MPOIECC CO3IAHHUS COBPEMEHHOI CHCTEMBI
I0BEHAIBHOH focTurny B PecryOnmke Kasaxcran. MexayHapoHbIe CTaHAAPTHI IPaB HECOBEPIICHHOIETHUX
UMIUTeMeHTHpoBaHbl B KoHCTHTYIMIO 1 3akoHO#aTenbeTBO PecnyOmmku Kasaxcran. Ha ocroBe Konnernmn
pa3BUTHA IOBEHAJIbHON FOCTHIMM HAa KOHCTHUTYLHOHHO-TIPaBOBOM ypoBHe B Ka3axcraHe ocyliecTBIEH psin
MepornpuaTuil. B obnacTax u ropogax pecrnyOIHMKaHCKOTO 3Ha4eHUs (QYHKIMOHUPYIOT 19 I0BEHAJBHBIX CY-
JI0B, B IITAaT KOTOPBIX BKIIOYEHBI KBATU(QUIMPOBAHHBIC HHCIIEKTOPBI-IICUXOJIOTH. B KaX/10if pernoHanbHOM
MpOKypaType paboTaeT crienuanbHbIN MOMOIIHUK, HA[3UPAIONINiT 32 COOIIOICHHEM TIPaB HECOBEPIIEHHOJIET-
HUX, B HEKOTOPHIX TOPOJaX B OpraHax IPOKypaTyphl MMEIOTCS CHELHaTn3NpOBaHHbIE MOAPA3IeIeHNs I0Be-
HaJIBHOH IocTHIMU. B cocTaBe MecTHOH MONMIIEHCKOH CiTy>kKOBI (DyHKIIMOHUPYET Mojpa3/ielicHue FOBEHANb-
Hol noymmmuy. Crienuaan3upoBaHbl H CHCTEMA aJ[BOKATypHI: AEHCTBYIOT CHENHAIN3UPOBAHHbIC IOBEHAIHHEIE
IOpUANYECKHe KOHCYIbTanuy. [IpuHImI Hammydmero odecriedeHust MpaB JeTeil MpU3HaH NPHOPUTETHEIM B
JEATEbHOCTH OPTaHOB TOCY1apCTBEHHON BIACTH.

Knioueswie cnoga: HecoBepIIEHHOTETHNUI, MTpaBa, MPABOBOH CTaTyc, MpaBoCy 1€, IOBEHAIbHAS IOCTUIIMS, 3a-
KOH, 3aIllUTa NIPaB U HHTEPECOB HECOBEPIICHHOJIETHHX.

Beeoenue

IOBeHanbHas IOCTUIMS B COBPEMEHHOM IIPABOBOM IOJIE TIPECTABIISET COOOM OFMH U3 BAYKHEUIITNX WH-
CTPYMEHTOB T'OCYIapCTBEHHOM BJIACTH, MPHU3BAHHOW CIYXHUTh TapaHTHEH COOJIOACHHA W OOeCTedeHus Ta-
PaHTHUPOBAHHBIX 3aKOHOJIATEILCTBOM IPaB M CBOOO HECOBEPIICHHONIETHUX. B 1M0100HOM MOHUMAaHUU CYIII-
HOCTH IOBEHAJIBHOW FOCTHIIMH, OHA B JOCTATOYHOW Mepe BBIPaXKaeT MPaBO3AIMUTHBIC, YIOPSIOYHBAIOIINE
Y IPaBONIPUMEHUTEIILHBIC 3JIEMEHTHI COJIEPIKAaHUS TOCYIaPCTBEHHOM BJIACTH, OMPE/LINIICT OCHOBHI (DakTHde-
CKOTO MPaBOBOT'0 PABEHCTBA KaXKJI0TO HECOBEPIUICHHOIETHETO TEPET 3aKOHOM U CYZOM.

Peanu3anus 3a1ay o BCeCTOPOHHEMY OOECIIEUCHHUIO W 3alllUTE IpaB, CBOOOJ ¥ 3aKOHHBIX WHTEPECOB
HECOBEPIIICHHOJIETHUX BO3MOXKHA HAa OCHOBE MPOBEACHUS KOMILIEKCHBIX HCCICIOBAHUMA MO M3YYCHHUIO HE
TOJIBKO 3aKOHOMEPHOCTEH, TE€HE3WCa, DSBOJIONMM W TEHACHIWHA pa3BUTUS OOIIECTBEHHBIX OTHOIICHHUN
B cepe HECOBEPIICHHOIICTHHUX, UCCIIEOBAHNS UX BO3PACTHBIX 0COOCHHOCTEH, 3aKOHOATEIhCTBA, 00ecTe-
YUBAIOIIETO 3TH MPOLECCHl, HO M MPEANPUHUMACMBIX TOCYIapCTBOM OPraHU3aIMOHHO-TIPaBOBBIX MEp, Ha-
MIpaBJIEHHBIX Ha oOecrieueHne U 3alluTy MpaB, CBOOO M 3aKOHHBIX HHTEPECOB HECOBEPIIEHHOJIETHHUX. Baxk-
HO€ 3HaYeHHE MMeEeT OOBEKTHBHBIM aHAIN3 MOJUTHYECKHUX, COIMAFHO-)KOHOMHUYECKHUX H MPABOBBIX yCIIO-
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BUI W MPOIECCOB, OKA3hIBAIOIINX BIHMSHUAE HAa ()OPMUPOBAHUE TPABOBOTO CTATyCa HECOBEPIICHHOJIETHETO,
OIIOCPEIOBAHHOTO HE TOJIBKO MEPaMH TOCYAAPCTBEHHOTO BO3ICHCTBHS, HO M 3aKOHOMEPHOCTSIMHU (hOPMHPO-
BaHUS JKU3HEHHOTO yKJIaJa, CO3HAHUA M MOBEIEHUS HECOBEPIIICHHOJIETHIX, HA BCEX BO3PACTHBIX 3Talax MX
passutus [1; 329].

B ropunnueckoit mureparype orMedaercs, 9to B PecnyOnmke Kazaxcran «akTyanpHa mpobiema 3alim-
THI TIpaB, CBOOOJ M 3aKOHHBIX WHTEPECOB HECOBEPIICHHOJETHUX KaK 0COOOTr0 CTPaTEermyecKoro pecypca
JUTS TAJTGHEHIIIEr0 Pa3BUTHSL TOCYIapCTBa U JalbHEHINIEH MOJCPHHU3AIMH Ka3aXCTaHCKON TOCYy/IapCTBEHHO-
ctu» [2; 97].

JuHamuuHO pa3BUBaeTcs 3akoHOmaTenbecTBO Pecrybmmkm KazaxcraH, perymupyromiee BOPOCH 3alu-
THI TIpaB, CBOOO M 3aKOHHBIX MHTEpecoB HecoBepmieHHoMeTHUX. CtaThsa 27 Koncturymuum PK mpoBosrita-
maet: «bpak U ceMbsi, MATEPUHCTBO, OTIIOBCTBO M JIETCTBO HAXOMAATCS MO 3alUTOM rocyaapcteay [3]. Kon-
CTUTYIIFIOHHAsI HOpMa SBIISIETCS TJIABHBIM NPHOPUTETOM TOCYINApCTBEHHOW IMOIUTHKU B O0JACTH OXpaHbBI
MIpaB | 3aIUTHl 3aKOHHBIX HHTEPECOB JIETEH.

VYxazom [Ipesunenra Pecniyonuku Kazaxcran ot 10 deBpans 2016 r. Ne 192 «O co3manuu WHCTUTYTa
YnomHOMO4YeHHOTO 10 TpaBaM pebOeHka B PecryOnmke Kazaxcram» yTBep» ICHBI HHCTUTYIIMOHAIBHBIE OC-
HOBBI J1eTcKkoro omOyncMeHna B Pecybnuke Kazaxcran. OCHOBHBIMH HENAMH Y ITIOJTHOMOYEHHOTO SIBIISTIOTCS
o0ecrieueHue rapaHTHH PaBOBOT'O CTaTyca HECOBEPLIEHHOJIETHUX, U, YTO HE MEHEe Ba)KHO — BOCCTAHOBIIE-
HUE UX HAPYIICHHBIX MPaB U CBOOOJ C TPUBJICUCHUEM TTOTSHIIMAJIA TOCYApPCTBEHHBIX U OOIIECTBEHHBIX WH-
CTUTYTOB [4].

3akon PK «O mpaBax peO&Hka» sBiseTcs 0a30BBIM JOKYMEHTOM, ocHOBaHHBIM Ha Koneenrmuun OOH o
mpaBax peOEHKa, pEryIUPYyeT OTHOIICHUS, CBS3aHHbBIC C 00ECIICUeHUEM IPABOBOTO CTaTyca JAeTel, rapaHTH-
poBaHHbIX KoHCTHTYITHEH.

3akonom Pecny6mmku Kazaxcran ot 9 anpens 2016 r. Ne 501-V 3PK «O BHeceHnn W3MEHEHHWH U [10-
MOJTHEHUH B HEKOTOPKIC 3aKOHOAATENbHBIC akThl PecryOsnku Kazaxcran mo Bompocam 3alliuThl paB peOcH-
Ka» ObLTH BHECEHBI U3MCHEHUsSI U JIOTIOJHCHHS B IIECTh KOJACKCOB U ceMb 3aKOHOB PecnyOnuku KazaxcraH,
MIPUHAT PSII HOPMATHBHO-TIPABOBBIX aKTOB.

MupoBast paKTHKa OXPaHbI U 3aIUTHI MPaB PeOCHKa COBPEMEHHBIX Pa3BUTHIX TOCYAapPCTB OCHOBBIBACTCS
Ha KOHCTPYKTHUBHOH JESTENBHOCTH TOCYApCTBa MO 00ECIICUSHHUIO 3aIIUThI MPAB MOIPACTAIOIETO MTOKOICHHUSI.
B KommenTtapun k Ykazy [pesunenta PecrryOnmku Kazaxcran «O KoHnenmuu pa3BUTHS CHCTEMBI I0BEHATb-
HoW roctummu B Pecny6mmke Kaszaxcran ma 2009-2011 romer» ot 19 aBrycra 2008 r. Ne 646 3asBieHo, 9TO
«TIO3TAITHOE Pa3BUTHE IOBEHAILHOH rocTulny B PecnyOnmuke Kazaxcran mo3BoiHT MOBBICUTE 3PEKTUBHOCTh
Y Ka4eCTBO OTTIPABIICHHS PABOCY/IUS B OTHOIIIEHUH HECOBEPIIIEHHOIETHUX Ha BCEX €ro dramax» [5].

[Ipouiecc pa3BUTHA HHCTUTYTA IOBEHAIBHOM IOCTHIINN JOJDKEH COMPOBOXKAATHCS CO3/IaHNEM TTOJTHOLIECH-
HOW CHCTEMBI I0OBCHAIBHON FOCTHIIMU, B KOTOPYIO JOJDKHBI BXOJHUTH CICIHATH3UPOBAHHBIC TOPA3ICICHUS
Mo paboTe ¢ HECOBEPIICHHOJICTHUMHU B CHCTEME FOCTUIIUN M TIPOKYPATyphl, 00pa30BaHUs M HAYKH, aJBOKa-
Type ¥ Cy/iax, a TaKkXKe CIeIHalbHbIe COMATbHbBIE CITYXKOBI.

Memoowvl u mamepuanst

[Ipu mpoBeneHNK aHamM3a B3aMMOJCHCTBHS OPTaHOB FOBEHaNbHOU roctuimu PecryOnmku Kazaxcran
¢ OOIIECTBEHHBIMU MHCTUTYTaMH OBLIN MPUMEHEHBI CIEAYIONINE METOIBI: NCTOPUKO-TIPAaBOBOM aHAIN3: 00-
NICHAYYHBIC METOJBl — aHalli3a M CHHTE3a, HHAYKIIUHA U JIAYKIMH, MOACTHPOBaHUs, (hopMau3aluy, J10-
TUYECKUHN; CPABHUTEIbHO-aHATTUTUYCCKUN METObI, IO3BOJISIONINE COMOCTABIATh OTCUECTBCHHYIO U MEKIY-
HapOHYIO METOJIOJIOTHIO pa0OThI, OPTaHU3AIINIO U ICATEIBHOCTh OPraHOB IOBCHAIBHON FOCTHIINY.

Obcyoicoenue

3a BpeMs CBOETO CYIIECTBOBaHHS — 0oJiee BeKa — IOBCHAIbHAS FOCTHUIIUS, BOTIPEKU BCEM CIIOKHOCTSIM
Y IPOTUBOPEUUSM CBOETO Pa3BUTHA, CyMeNlia 3aBOEBATh MOMYJSPHOCTb W MPU3HAHUE BO MHOTHX CTpaHax
MHpa.

Eme B npeBHHX rocynapcTBax rocylapCTBEHHBIE OPTaHbl, pa3padaThiBas 3aKOHOJATENbHBIE aKThI, PEr-
JIAMEHTHPYIOIUE MPABOBOE TOJOXKEHUE HECOBEPIICHHOJICTHErO B OOIIECTBE, OMPEACISUI €r0 MPaBOBOM
CTaTyc, MPOBOAWIN KOMIUIEKC OpPTaHW3allMOHHO-IIPABOBBIX MEPONPHUATHH, BBIPAKAIOMINUXCS B MPOSBICHUU
3a00THI O TpaBax, cBOOOAAX, KU3HU M COIMAIFHOM Pa3BUTHH HECOBEPIICHHOJIETHETO C yYETOM OCOOEHHO-
CTeH ero (U3MOIIOTUYECKOTO U ICUXOJIOTHUecKoro pa3sutus. B JlpeBHeM Pume ¢ MomrHO pa3BuTON CHCTE-
MOU FOPUCTIPYACHIINN OBUT Pa3BUT HAIIMOHAIBHBIA MHCTUTYT OTIIOBCKOW BIIACTH — CO37[aHa KIIACCHYECKas
pUMCKasi MOJIENb OTIPEICTICHHS MTPABOBOTO CTaTyca W BOIIPOCOB IMPABOBOM 3aIIUTHI HECOBEPIIIEHHOJIETHUX.
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B Cpennue Beka, Mo CpaBHEHHUIO ¢ aHTUYHBIM MUPOM, JIESATEIBHOCTD MO NMpo0ieMaM 3aIliuThl [IpaB pe-
OeHKa, yCTaHOBIIEHUSI HE3BIONIEMOCTH €T0 MPaBOBOTO CTaTyca, Ha TOCYAAPCTBEHHOM YPOBHE OrpaHMYMBa-
JIach NIEATEIHLHOCTRIO TIPEICTABUTENICH OOIIECTBEHHOCTH. B HEKOTOPHIX cTpaHax 3amaaHoi EBpormsr cymiecT-
BOBaJl HHCTUTYT «OTLOB U CyJeH CHPOT», B chepy ACATEIbHOCTH KOTOPHIX BXOAWIA BOIMPOCH OPraHU3aluu
OTIEKYHCTBA, TIOTICUYNUTEIHCTBA B 0J1ar0yCTPOMCTBA AETEH.

B cpemHeBekoBOM Ka3axCKOM OOIIECTBE MpeBaJHpYIOIIee 3HAUCHHE B KU3HU HECOBEPIICHHOJIETHETO
MPUIAaBaJIOCh KyJbTY OTIA, YTO HAILIO OTpakKEHHE B 3aKOHAaX HamboJiee MPOrPECCHBHBIX XaHOB Ka3aXCKOTO
Hapona: xaHa Ecuma (Ecim xaHHBIH ecki xo7bl), xana Kacsima (KackiM xaHHBIH Kacka *oubl) 1 XxaHa Tayke
(OKeri xaprer). Kazaxckoe rocyiapcTBo ele Ha paHHUX dTalax CBOETO Pa3BHUTHS MPHUIABalo 0coboe 3Haue-
HUE BolpocaM (pOpMUpPOBaHUS IPABOBOTO CTaTyca HECOBEPIICHHOJIETHUX, KOTOPhIH 00ecrieurBall MpaBoBoe
MOJIOKEHUE HECOBEPIICHHOJICTHUX B JKM3HU Kazaxckoro obmiectsa [1; 331]. Mcropuuecku croxuBIirecs
TPaAWIINU CTEITHOTO BOCIUTAHUS JE€TEH U MOAPOCTKOB MOCITY)KHIIM OCHOBOM TOTO, YTO Ka3aXxCKOe rocyaap-
CTBO M Ka3axcKoe 0O0IIecTBO HE 3HAJIO MIMPOKOTO PaCPOCTPAHEHHUS SBIICHUS JAETCKOM M TOAPOCTKOBOM pe-
CTYMHOCTU M TPaBOHAPYIIAEMOCTH, O YeM KPacHOPEUMBO CBUAETEILCTBYET HE3HAUUTEIHHOE KOJIMYECTBO
HOPMATUBHBIX TOJIOKEHHUH, TPEAYNPEKAAIONINX, PECEKAOUINX U MPEAyCMaTPUBAIOIINX OTBETCTBEHHOCTh
HECOBEPIICHHOJICTHHUX 332 COBEPIIICHHEIE TIpaBoHApyIIeHUs [6; 34].

C cepenunnl XVIII B. B Poccnn, kak Ha rocyJapCTBEHHOM YPOBHE, TaK U B Cpeie IIUPOKUX CIOEB 00-
HIECTBEHHOCTH, BCE OOJBIIYIO OMYJISIPHOCTD CTala MPHOOpETaTh Uaes CICHUAIN3UPOBAHHON 3allUThI TIpaB
1 cBOOOJ HECOBEPIIIEHHOIETHUX M J1aXKe TIOSBUJINCH TIEPBBIE MOMBITKYA CO3[aHNS IOBEHATbHOW IOCTHIINH, KO-
TOpas K ’TOMY BpeMeHH ImpruodpeTana Bce 00piryro nomyisapHocTs B CIIIA u crpanax 3amagHoit EBpombr.

B 1824 r. B Heto-Mopke 6511 co31aH TepBbIi pedopMaTOpHit s AeTeil, C HeIb0 OrPaIUTh UX OT CO-
BMECTHOT'O COJICP)KaHMsI B TIOPEMax CO B3pocibiMu IpectynmHukamu. 2 utoiisg 1899 r. B CIIIA B ropoae Um-
karo (mrat WUnmrHolc) ObUT co3aaH MEepBhI ClIenaIn3upOBaHHBIA I0BEHAIBHEIN cya (CyI IO AeiiaM Heco-
BEpIIEHHONETHUX). Bekope reorpadus gopMupyromerocst HarmpaBieHUsl pacIIMpUIach: NEpBbIe IOBEHANb-
HbIe opranbl nosBuiKck B Aarmuu (1905), 'epmanun, Benrpun, Utanuu (1908), [opryranuu (1911), bens-
run, [sefinapun (1912) u gp. DTO MOCITYKMIO TOTIKOM K BRIPAOOTKE 3aKOHOB, PETIIAMEHTHPYIOIIHX TIpa-
BOBOH CTaTyC NETCKHX ydupexkaeHUi. Jlanplie BceX MpOABUHYNIACH AHIJIMS, T 3aKOHOAATENb NPUHSI B
1908 r. cenuanbHbIi 3akoH 0 neTsx «Children Act», Ha3BaHHBIH COBpEMEHHHKAMHU IMEPBBIM JIETCKHM KO-
nekcoM. Ilozxe, B 1912 r. Bo @paHIUy BCTYHIII B CHITY «3aKOH O CyJax ISl AeTeH U OIPOCTKOBY.

B BemukoOputanuu B 1552 1. BuepBbie BO3HUKIIA HIes HEOOXOIUMOCTH Pa3eIbHOTO0 BOCITUTAHUS Ma-
JIOJIETHUX MPECTYITHUKOB.

B I'epmanuu 1 suBaps 1908 r. Bo @pankdypre-Ha-Maiine ObUT CO31aH CY, B FOPUCIUKIIUH KOTOPOTO
HaXOMIIOCh PACCMOTPEHHE BOIPOCa O MPECTYIUICHUAX AeTel B Bozpacte oT 12 mo 18 mer, a Takke BOMPOCH
OIEKM U 3aBellaHus, 3aTparuBaromye ux uarepecsl. K 1911 r. B I'epmannn HacuuteiBanocs 200 roBeHaIb-
HBIX CyJIOB.

B 1811 r. ucnpaBuTensHble A0Ma IS HECOBEPIICHHOJECTHUX OBLTA CO3MAaHBI MPH HEKOTOPHIX IICH-
TpalbHBIX TIOphMax Ppaninu, B 1836 r. Obla co3gaHa TIOphMa IS HECOBEPIICHHOJIETHUX JeTapTaMeHTa
Cena Ha 600 MecT, B 1846 r. B Bopo OTKpBIIOCE YacTHOE 3aBEAECHUE NI HECOBEPILIECHHOJIETHUX MPECTYII-
HUKOB, y4YpeXiIeHa o0pasloBas KOJOHUS B MeTrTpe, B KOTOpOH MO CEMEWHOMY THIy BOCIHUTHIBAJIOCH
40 nereii.

HemanoBaxHblil HHTEpEC I OpraHU3alMN JESITEIbHOCTH I0BEHAIBHOM IOCTUIIMN NPEACTABIAET COO0i
OIIBIT JESTENLHOCTU SIMOHMHM, TAE CYIIECTBYET Apyras PasHOBHIHOCTH IOBEHAJBHBIX CYHOB — CEMEHHbIC
CyIIbl, KOTOpBIC OBITH co3Manbl B 1947-1948 .

Jpyroii pa3HOBUAHOCTBIO CEMEHHBIX CYAOB, ACHCTBYIOIIMX B 3apyOCKHBIX TOCYAApPCTBAX, SBIISIOTCS
OTIEKYHCKHE CYABl B ABCTPUH: PacIpOCTPaHSIOT CBOIO IOPUCIUKIMIO HA HECOBEPILICHHOJIETHUX B BO3pAcTe
70 21 r., IPUMEHSIOT K HECOBEPIIICHHOJIETHIUM MTPABOHAPYIIATEISIM MEPHI BOCIIUTATEIHHOTO XapaKTepa, a B
OTHOIIIEHUH JIUT], HYKJAIOIINXCS B 3aIIUTE, — MEPbI OXpaHbI U MOMEUYEHUSI.

[IpuopuTeTHBIM HampaBlieHHEM B Pa3BUTHUU IOBEHAJIHHOH IOCTHLIMU B MHUPOBOH MPAKTHKE SBIACTCS
NEeSTeNTFHOCTh [0 BBIBEJICHMIO HECOBEPIICHHOJNETHHX U3 OOIel CHCTeMbl KapaTedbHOW FOCTHINH.
B cootBercTBME € OOmIENpPU3HAHHBIMH CTaHIAPTaMH MEXAYHApOAHOTO IpaBa pacCMOTPEHHE Jena o
NPECTYIUICHUH,  COBEPIICHHOM  TOAPOCTKOM,  JOJDKHO  OCYHIECTBIATHCS — MOCIE  CHEHUAbHON
MpeIBapUTEIbHON MOATOTOBKH C yYacTHEM IICHUXOJIOTOB U COLMAIBHBIX paOOTHMKOB; CyAeOHOE 3aceqaHue
MIPOXOJNUT B CIIEIIHANBHO CO3JaHHON 00CTaHOBKE, 00eCIeUnBaONIEH TOJPOCTKY MCUXOIOTHYECKU KOMpOpT
W WCKJIIOYAIOIIEH pEelpeccHBHOE AaBJICHUE Ha €ro ICHXHMKY. MHpoBas MpaKTUKa MPEACTaBISIET MOJIEIN
CHCTEM IOBEHAJLHON IOCTHLIMH, COUCTAIOIINE OCHOBHBIC DJIEMEHTHI: CIICHUAIM3UPOBAaHHBIC CYJbl; CUCTEMa

40 BecTHuk KaparaHgmHckoro yHusepcurteTa



lOBeHanbHas CcTULMS: napagurma...

OPTaHOB COLMAIILHOTO KOHTPOJIS U COLMATIbHON peadMINTallil HECOBEPLICHHOJIETHUX; CIIy)K0a COLMANbHBIX
FOBCHATHHBIX pAOOTHHUKOB [7].

Kax mpaBuio, 0CHOBHOM aKIleHT B Pa3BUTHIX HAIMOHAIBHBIX MPABOMOPSAKAX CTABUTCS HE CTOJNBKO Ha
JESITeNbHOCTH IOBEHABHBIX CY/AOB, CKOJBKO Ha POIM CHEUUAIBHOW CIYKOBI COIMAJIbHBIX IOBEHATBHBIX
paboTHuKOB. M3BecTHa mpakThKa d(GEKTHBHON pabOThl OPraHOB IOBEHAILHOW IOCTHUIIMK M 0€3 CO3IaHus
CHEMaTN3NPOBAHHBIX CyNOB 10 JelaM HecOBepIIeHHOJeTHHX. Hambonee mokasaTenbHON SIBISETCS
MpaKTUKa OBeHANbHOW foctuiuu IlIBenmu ¢ 3QQPeKTUBHON CHCTEMOH OpPraHOB COLHMAILHOTO KOHTPOJIS U
COLMANBHON peaOUIUTalui HECOBEPLUICHHOJETHUX (M CO3[aH OTAEN COLMAIBHOW CIIy>KOBI MPH TMOJIHLIUH,
MYHUIIMIANBHAS COIMaNbHas ciyx0a JUls OKa3aHHs TOAPOCTKY PEeaOHIMTAIMOHHOM momoinu. B mikomax
[[IBennu mpemxycMOTPEH MITAT COMMATBHBIX PAOOTHUKOB, KOTOPHIE MPOBOIAT B KXKIOM KOHKPETHOM CIIydae
JeTalbHOE UCCIIeIOBAHUE CUTYAIUH, OCYIIECTBISIOT MPOrpaMMy peadHIuTaLnH.

ATmpriopH CHeNMaTu3upoBaHHasl COIMalbHAs CIy)k0a B 3apyOeXHBIX CTpaHaX MpeACTaBIseT co0oit
SIIPO IOBEHAIBHON IOCTHIMH. B 3aBHCHMOCTH OT NMPHOPHUTETOB, B OJHUX CTpPaHaX COIMANIbHAS CITyKOa
WHTETpUpOBaHa B CyJeOHyI0 cucTeMy U (QYHKIMOHUpPYET aBTOHOMHO. Kak mpaBuno, ¢GyHKIUH
CTHEUUATM3UPOBAHHBIX COLHMAJIBHBIX PAaOOTHUKOB OCYIIECTBIIIIOTCS B TpeX HANPABICHUSX: MOHUTOPHHT
00CTOSITENECTB COBEPIICHUS IETUKTa 1 (POPMHUPOBAHNE M COITUAITBHOM KapThI; OCYIIIECTBIICHHUE CBSI3H MEXKIY
OpraHaMH IOBEHAJbHOH IOCTUIIMHU; HaJ30pHOE COMPOBOXKICHHE IIOCIIE OKOHYAHHUS CyAeOHOro mporecca.
[IpakTukyeTcss MpUMEHEHHE COLMAIbHBIMA PaOOTHUKAMHM MEIMAaTHUBHBIX TMpoLenyp, Hampumep, B Hosoi
3enangun. [IpodeccnoHAN3M COIUANBLHOTO IOBEHABHOTO PAaOOTHUKA SIBISIETCS KITFOUEBBIM (DAaKTOPOM B
CUCTEME IOBEHAJIBHOM FOCTULUH.

Paspaborannas B Coenunennsix llltatax Amepuku B koHie XIX — B Hauane XX Beka KiaccHyecKast
MOJIeJTb IOBEHAJBHOM IOCTHIIMU B IIpoIecce MPOBEJACHHBIX pedopM TpaHcHopMHUpOBaHA B €€ COBPEMEHHYIO
MOJI€TIb, TIPEICTABICHHYIO «IIOJHOM BCTPOEHHOCTHIO IOBEHATBHON IOCTHIIMM B 0OOIIee YroJIOBHOE
MpaBOCyM€ W HAIWYUEM CHENHAJIBHBIX MPOrpaMM IICHXOCOLMAIBHOW IOMOIIM JJs MOJIPOCTKOB B
KOH(IUKTE ¢ 3aKOHOMY [7].

IlpencraBnsier MHTEpPEC KOHCTPYKIMS IOBEHAIbHOM rocTuiMM B Huzjepiannax, BblJIETUBIICHCS B
He3aBHCHUMBIA WHCTUTYT B 1901 T. mocne BBeneHus 3akoHa 00 YrOJIOBHOM HAaKa3aHWUW JICTEH.
B Hunepnangax paspaboTraHa MoAenb OBEHAIBHOW IOCTHLWH, KOTOpas IMpearoiaraeT Io3TarmHoe
BOBJICUEHHE DAa3HBIX OPraHOB MO Mepe HeobxomumocTu: monmuius — KomureT mo 3ammre gerteid —
MpOKypaTypa — IOBEHAJBHBIA CyI W T.A. Takoi BapuaHT IMO3BOJISET HECOBEPIICHHOIETHEMY TIpU
ONaronpuATHOM CTEYEHUH OOCTOSATENBCTB N30EKaTh CYAUMOCTH.

Hcropudeckas peTpOCHEKTHBA CO3MaHMS CHUCTEMBI IOBEHANBbHON focTHinmu PecmyOnmkm Kaszaxcram
CBfI3aHA C COBETCKUM TepuogoM. OTHUM M3 TEPBBIX COBETCKUX HOPMATHUBHBIX IPABOBBIX aKTOB CTall
«Ilo cozpanmto Komuccuit o HecoBepieHHONETHUX» OT 14 sHBaps 1918 r. [lekper, npeaHa3sHaueHHBINA A
paccMOTpeHus Jiell HECOBEPIICHHOIETHUX B Bo3pacTe A0 17 JeT, 3aMeUeHHBIX B COBEPIICHUH OOLIECTBEHHO
ormacHbIX AestHANA. COBETCKUI MEePHOJ] XapaKTepHU3yeTcs TEM, U9TO IMOJTHOCTHIO YIIPA3AHAINCH CYABl U TIOPEM-
HOE€ 3aKIJIIOYeHHE JJISi MaJOJETHUX W HECOBEPIICHHOJNETHUX (IIPaBOBOH MpeleNeHT, He MMEIOINUN BO BCe-
MUPHOW MCTOPUH TOCYAAPCTBEHHOCTH TOTO BpeMeHHU aHainoroB). B 1919 r. Obin co3nan CoBeT 3auuThl Ae-
TEH, 3aHUMAIOITUICS PEIICHHEM BOIIPOCOB CHAOKEHUS TUIIICH, 01K I0H, TTOMEIICHUSMH | 3BaKyaIuei oec-
TIPU30PHBIX JAeTeH B Xyie0opoaablie rydoepHuu. CoBeT 3aUTH ASTeH 001aman Jake Ype3BhIYaifHBIMK TOTHO-
MOYMSIMU: HaJlaraTh BETO Ha HOPMATUBHBIE aKThl M PACTIOPSDKEHHSI YUPEKACHUH U JOJDKHOCTHBIX JIUL, KOTO-
pble CBOMMH ACHCTBHAMH HAaHOCAT SIBHBIM Bpe U yLIepO KHU3HU U 310POBBIO HECOBEPIICHHOIETHHX, a TAKKE
BOIPOCaM HX COLMAIILHO-TPaBOBOro obecneueHus. [lapannensHo Obuta opranu3oBaHa Jlura craceHus je-
Tel, KOTopas Takke 3aHMMaJIach BOMPOCAMH OJaroycTpoiicTBa >KU3HM HECOBEPIICHHONECTHHX W objanana
CHeNXaNbHBIMU MTOJTHOMOYHSAMH, HalpaBleHHBIMA Ha 0OeclieueHrue MpaB U cBOOO MAJOJIETHUX U HECOBEP-
menHomeTHUX. B 1920 r. CoBer mo 3ammre nerel cMenmia KoMmuccus 1o yiaydIeHUIO KU3HU ACTeH Mpr
BIIlMKe PC®CP. 4 mapra 1920 1. B coorBercTBHE C JlekpeToM «O Cyzie Hall HECOBEPIICHHOJICTHUMMIY OT
4 mapra 1920T. ObBUIM YyYpeXICHBI CIEUUATU3UPOBAHHBIE CYABl IO JejlaM HECOBEPIICHHOIETHHX.
23 centsa6ps 1921 1. [experom Cosera Hapogusix Komuccapos 0bu10 yTBep)aeHO [Tomoxenue «O meTcKoi
COLMATbHON MHCIEKINMNY, B 33a4d KOTOPOil BXxoamna 6opr0a ¢ IeTCKOW OecTpru30pHOCTHIO, HUIIEHCTBOM,
MPOCTUTYLUEH, CIIEKYJISIUEH, TPaBOHAPYIICHUSIMHU, C SKCIUTyaTalel AeTei 1 AypHBIM oOpalleHHeM ¢ HH-
MU Ha npeanpustuax u B ceMbe. 22 Masg 1925 r. CHK PCOCP yreepaun [lonoxenue «O nentpansHoi Ko-
MHCCHH TIO JIeJIaM HECOBEPIIEHHOJETHUX», KOTOPasi OPUEHTUPOBANIA IEATEIBHOCTh TOCYJapCTBEHHBIX Opra-
HOB Ha OpPraHU3alHIO MJIAHOMEPHOH OOPHOBI ¢ MpaBOHAPYIIEHUSIMH HECOBEPIICHHOIETHUX U COTJIaCOBAHUS
JESITebHOCTH BEAOMCTB, OCYILECTBISIOMUX 3Ty 00prOy. 8 MapTta 1926 r. BUUK u CHK PCOCP yrBepau-
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mu [lonoxenne «O MeponpuaTUAX 1Mo 00psOE ¢ JeTCKOW 0E€3HAI30PHOCTHIO», KOTOPHIM OBLTH OIpPE/IEICHBI
KaTeropHH JIeTel, MMEIOIINX MPaBO Ha COLMANBHYIO MOMOIIb C YCTAHOBIEHHEM BHIOB 3TOW ITOMOIIH U pa3-
rpaHn4YeHreM (PYHKIMH MEXIy BeIOMCTBAMU M OPTraHU3allMsAMU B JIejie BceoOIe 00pbhObl ¢ OECIPU30pHO-
CTBIO U 0€3HAI30PHOCTBIO.

OnmHoit u3 Mep 1Mo 6oprde ¢ OECIPU30PHOCTHIO, OE3HAI30PHOCTHIO M MTPABOHAPYIIIAEMOCTHIO HECOBEP-
MIEHHOJICTHUX, KOTOpast ceromus odeHs nomyispHa B EBpore u CIIIA, 6110 co3ganme CoBETCKOM BIACTHIO
B 1926 r. cucteMsl narpoHaxa O0ecrpr30pHBIX JeTel B ceMbu. OHAKO CHCTEMa MaTpOHaXa He Jiajia jkemae-
MBIX pe3ynbTaToB. COBETCKOE TOCYJapCTBO CO3aBaNI0 TaKWE BUJBI JETCKUX YUPEKICHUH, KaK ETCKUE TO-
POIKH, TETCKUE KOMMYHBI, IE€TCKHE HOUJIEKKH C JJOMaMH JHEBHOTO MPeObIBaHMSI, IETCKHE TOMa JIe4e0HOTO
Y TIOJTyJIe4e0HOr0 THIA, IETCKUE JoMa s IeTel MHBAJINIOB U 1.

B 1942-1943 rr. 6pumu npunsatsl [locranosnernns CHK CCCP «O6 ycrpoiicTBe aetel, octaBmuxcs 6e3
poaurenein» 1 «O06 ycmieHnrn Mep 00phOBI ¢ TETCKOW MPECTYITHOCTHI0, 0€3HAA30PHOCTRHIO M XYJIUTAHCTBOM.
B 1958 . «OcHoOBEI yronoBHOro 3akoHomaTenbcTBa Coro3a CCP M COIO3HBIX PEeCIyOIMK» MOBBICHIIA BO3-
pacT, Mo MOCTHKCHHHU KOTOPOTO HECOBEPIICHHOJETHUE MOTYT MPHUBIICKATHCS K YTOJOBHOW OTBETCTBEHHO-
CTH, Cy3WIU chepy NPUMEHEHHS K HUM YTOJIOBHOTO HAKa3aHWs, PACIIMPUIA BO3MOKHOCTH TTPUMEHEHYSI MEp
BOCIHUTATEIHHOTO M 00IIEeCTBEHHOTO Bo3AeicTBuA. B Teuenne 1961-1962 rogos [lonoxenns «O KoMUCCHIX
Mo JejiaM HECOBEPIICHHOIETHUX» OBUIM MPHUHSATHI BO Bcex coro3HbIX pecnmyOnmukax CCCP. 17 depans
1964 r. Obua yTBepxkacHA «MHCTpYKIHMS 00 OpraHu3aIiy padOThl OPraHOB MUJIMIIAU T10 MPEIyTPEKICHUIO
JIETCKOHN Oe3HAI30PHOCTH M IIPABOHAPYIIICHUA CO CTOPOHBI HECOBEPIICHHOICTHHXY. 19 aBrycta 1968 r. npu-
kazoM Ne 542 Owputa yTBepkacHa paspaboranHas MwunHcTepcTBoM BHYTpeHHUX nen CCCP HucTpykims
«O0 opranuzanuu padoThl JETCKOM KOMHATHI MUY, a 17 gexadpsa 1968 r. Ovuio npunsTo IlocTanosne-
uue 11K BJIKCM u Komnerun MBJI CCCP «O coBMecTHOM paboTe KOMCOMOJIBCKUX OpraHU3alUid ¥ opra-
HOB MBJ[ mo mnpemymnpexaeHuio Oe3HAA30pHOCTH M TPECTYITHOCTH CPEId HECOBEPIICHHOJIECTHUX.
15 despans 1977 r. IlocranoBnenuem [IpaButenscTBa «O cO3MaHUM WHCIIEKLIUH MO JejaM HECOBEPIIEHHO-
JICTHHUXY.

B nocnengane mecarunetus XX Beka MEPOBOE COOOIIECTBO 00paTHiio 0oJiee MPUCTATbHOE BHUMAaHNE Ha
HEO0OXOJMMOCTh B CHEIMATM3UPOBAHHON MPABOBOM 3alllUTe HECOBEPIICHHOJCTHUX. B nmTeparype orMeva-
€TCs, YTO «TOCYJIapCTBAMU MHUPOBOTO COOOIIECTBA OBLT MPUHSAT Pl OCHOBOIOJIATAIONIUX MEXKTyHAPOTHBIX
Y HaIlMOHAJIbHBIX HOPMATHUBHBIX IMPABOBBIX AaKTOB, OOECIICUMBAIOMINX CIEIHATN3AINI0 3aKOHOAATEIhCTBA
B cepe 3alIuThl U OXPAHBI MPaB, CBOOOJ U 3aKOHHBIX HHTEPECOB HECOBEPIIICHHOJIETHUX U B CO3/IaHUM CIIe-
[UATU3UPOBAHHBIX TOCYAAPCTBECHHBIX M HETOCYIAPCTBCHHBIX IOBCHAIBHBIX OPTraHOB, 3aHUMAIOIIUXCS Pelie-
HHEM Tpo0ieM neredd M moapocTkoBy [8; 8]. CylmecTBeHHBIM MTPOPBIBOM B J€NI€ MOCTIKCHUS HAMEUEHHBIX
HJealoB MUPOBOIO coo0IecTBa sBuics (Gakt npusatus oT 20 Hos6ps 1989 r. Ha 44-i ceccuu ['eHepanbHOM
accambien OOH KonBeHiuu o mpaBax peOeHKa, KOTOpas B COOTBETCTBUU €O cT. 49 stoii xe KoHBeHIMH
BCTYIMJIA B 3aKOHHYIO cuity 2 ceHTsiops 1990 r. IIpunstine KonBeHniuu o mpaBax peOeHKa sSBUIACH UTOTO-
BBIM PE3YJIbTaTOM MEXITyHAPOTHOW MPaBOTBOPUYECKOW NEATEIBHOCTH MPOTPECCHBHOTO MHPOBOTO COOOIIIe-
CTBa, HANPaBJICHHOTO Ha CIICIUAIM3AINIO 3alUTHI MPaB, CBOOOJ M 3aKOHHBIX MHTEPECOB HECOBEPIIEHHO-
JISTHUX U 00ECIIeUeHHsI UM JOCTOMHOTO ypoBHs *ku3HU. K KoHBeHIIMYU 0 mpaBax peOeHKa MPUCOSTUHIIIACH U
Pecyonmmka Kazaxcran, a B JajapHEHIIEM, peanu3yss HOPMaTHUBHEIC MONOXKEHUS KOHBEHITMU O TIpaBax pe-
Oenka, PecryOnmka Kazaxcran 8 aBrycra 2002 r. mpuHsUTa CBOI HalMOHANBHBIN 3akoH PecmyOmmkn Kazax-
ctal «O mpaBax peOcHKa.

B Kazaxcrane, equactBenHoii ctpane B CHI', ObuT peanu3oBaH MPOEKT MO BEHITIOTHEHUIO HOPMBI MPO-
BEJICHNS IOBEHAIBHBIX CYJIOB: 3alyIeH W OCYIIeCTBIeH HHUIMUpoBaHHBIN Ponnom Copoc-Kazaxcran nu-
notHbIA mipoekT «lOBenanbHas roctunus B Kazaxcrane» (2001-2006 rr.). [locne peanmusanuu MHIOTHOTO
npoekTa Ha ocHoBe Konrenmuu pa3utus roBeHalbHON ocTUU Ha 2009-2011 rr. Ha KOHCTUTYLHOHHO-
MIPaBOBOM YPOBHE OCYILIECTBJICH Psii MEpONpHUATHH. B HacTosmee BpeMs B peciryOIuKe Ha OCHOBE IIEIOTO
KOMILJICKCA HOPMATHBHO-IIPABOBBIX aKTOB (YHKIIMOHUPYET CHUCTEMa OpPTaHOB FOBEHALHOW FOCTHUIIHH.
B obnacTsax u ropomax peciyOIMKaHCKOTO 3HAaYeHUs (DYHKIIMOHUPYIOT 19 OBEeHANBHBIX CyAoB. [lomoxu-
TEJIHHBIM B MPAKTUKE IOBEHAJFHBIX CYJIOB SBISIETCA BKIIOYEHHE B IITAT KBATH(HUIIMPOBAHHBIX HHCIIEKTOPOB
— TICHXOJIOTOB, KOTOpPble TMPUHUMAIOT HEMOCPEICTBEHHOE ydYacTHEe NpPU PACCMOTPEHHHU CyIeOHBIX el
C y4acTHEM HECOBEPIICHHOJICTHUX. B KaXI0l pernoHaIbHOW MPOKypaType padoTaeT CIICHUANIBHBIA Io-
MOIIHUK, HAJ3UPAIONIUI 3a COOJIOJCHIEM IMPaB HECOBEPIICHHOJETHUX BO BCEX Cepax >KU3HECATCILHO-
cTH. B HEKOTOPBIX TOpOJax B OpraHax MPOKypaTyphl UMEIOTCS CTIEHUATU3UPOBAHHbBIE OTAEBI MIIN TOIpas-
JICJICHUS FOBEHAIBHOH FOCTUIUY.
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C 1 ampens 2008 . Ha Ga3e opraHoB BHyTpeHHHX Jieq boctanapIkckoro paiioHa r. AnMmatbl U Anma-
THHCKOTO paiioHa T'. AcTaHbl (PYHKITMOHHpOBAIA FOBEeHAIbHAs mmoymnus, ¢ uioHsa 2011 r. pabora mo co3ma-
HUIO TOpa3/ieliCHUH I0BEHATLHOM MONHINK OCYIIECTBICHA Ha Beel Teppuropun cTpanbl. 10 mrons 2011 r.
Vxazom Ilpesunenra Pecnyonuku Kazaxcran Bce moapasaeneHus MO AejaM HECOBEPIICHHONIETHHX ObLTH
pEOpraHn30BaHbl B MOJpa3/efeHus] IOBEHATBHON MOJHUINH, MCTOPUYECKHM TEHE3UC KOTOPOH BOCXOIUT
Kk 1977 1., korna ObUTH CO3IaHbl MHCIIEKIIUH TI0 JeJIaM HecoBepIeHHoIeTHIX. B HostOpe 2015 1. B Kazaxcra-
HE 3aKOHOJATENbHO 3aKpeIuieHa HOPMa O CO3AaHUM MECTHOW MOJMUIEHCKON CIyKObl, B COCTaB KOTOPO BO-
110 TIOJpa3/ieJieHre FOBEHAIbHON TOIHULIUH.

C mepexomom llentpor amanranuu HecoepmeHHONeTHUX (LJAH) mon ropucaukimio MuHHCTEpPCTBA
0o0pa3oBaHMs W HayKH, OCHOBHAs YacTh MOJIEPKKH, OKa3piBaeMas HecoBepmieHHoneTHuM LIAH, npencras-
JIIeT CO0OM PO3BICK POJUTENCH (ceMbH) peOEHKa, TPOBECHHE PabOTHI C JOKYMEHTaMU, HEOOXOAUMBIMHU IS
BeITTycKa pedenka u3 LIAH. [letsaMm, conepxkamumcs B LIAH, npemocTaBiseTcs megarornaeckas u MCHX0J0-
TUYecKas MoJJepKKa, OJHAKO eIHHOOOPa3HbIE, COTTIACOBAHHBIEC C YIIOJHOMOYEHHBIMH OpraHaMH peaduim-
TAI[IOHHBIE W BOCIHTATEJbHBIC NPOTpaMMBI Ul JIeTed M UX poauTeNed He peanusyrorcsa. OTCyTcTBUE
B pecnyOJIMKe HEHTPOB MOAJNEPXKKHU AJs JeTeH-paBOHAPYIIUTENCH, )KEePTB M CBUAETENICH NpECTYIIICHUN
SIBIISIETCS] OJHON M3 MPUYHH MPOOETOB M HEJOCTATKOB B CHCTEME 00ECIeYeHrs M 3aIlUThI IPaB JeTel, cia-
001 3P (PEKTUBHOCTU FOBEHATLHOW FOCTUITUH.

Lentp agantanuy HECOBEPILICHHOJNETHHUX, B OTJIWYME OT LICHTPOB BPEMEHHOW HM30JALMH, aJaNTalud
Y peadIINTali HECOBEPIICHHOIETHUX, Ha 0a3e KOTOPBIX OHU CO3JaHbI, HE OCYIIECTBIIAET COIEpKaHUE JIe-
TEH, COBEPIMBINKX MPECTYIUICHUS M HYKIAIOMUXCSI BO BPEMEHHOM M30JIIITHH OT o01ecTBa. [Ipu aToM emé
HE HalJICHO MPaKTUYeCKoe MPHEeMIIEMOEe peIlieHHE I COACpKaHus yKazaHHbIX fetei. [IpencraBnsercs me-
secooOpasHeiM yrouHenue pyukuuid LIAH u co3manue Ha ux 0a3e (OO NMpHM HHUX) IIEHTPOB aJarTal[HH
W peaOWIINTAMN JUUTsI HECOBEPIICHHOJICTHUX, HAXOAAMMXCS B KOHMIMKTE ¢ 3akoHOM. [1oJj00HBIE HEHTPHI
MO3BOJIAT PEajn30BaTh IEM BOCCTAHOBHUTENBHOTO MPAaBOCYAMS, NPEAOCTABISA JaHHONW KaTeTOPHUH HECO-
BEPILICHHOJETHUX KOMIUIEKCHYIO COLMAJIbHYIO, TICUXOJIOTHYECKYIO, TIeJarorniecKyto, MEJUINHCKYIO, Mpa-
BOBYIO H JPyTHe€ BUABI TIOMOIIH, & TAKXKe MPOTPaMMBbI B OTHOIIIEHUHU X POAUTEIEH.

Konctutynus Pecnyonuku Kasaxcran 1 YTomoBHO-TIpoliecCyaIbHbBIM KOAEKC COAEpKaT HOPMBI, ycTa-
HaBJIMBAIOIIKE 005M3aTeIbHOE YYacTHE aJBOKaTa B YrOJIOBHOM IPOIECCe B OTHOIIEHHH HECOBEPIICHHOJET-
HUX. B HacTosImee BpeMs criennann3upOBaHHbIE IOBEHAIBHBIE IOPUANYECKHE KOHCYIBTAIIMH MOTYT TPEIIIO-
KUTHh TOCYAapCTBY BO3MOXKHOCTH PEIIEHUS ABYX 3a/1a4: MPeJOCTaBICHNE TapaHTUPOBAHHON TOCYAapCTBOM
KBaJTM(PHULNPOBAHHON IOPUINIECKON TTOMOLIM M TIPEIOCTaBICHUE CIIEHUATU3UPOBAHHON MOMOIIH Il HECO-
BEPIICHHOJETHHX.

IIpu akmMmaTax BceX YpOBHEH MEeHCTBYIOT 123 pernoHanbHbIE KOMICCHH TI0 ITPpaBaM HECOBEPIICHHOJICT-
HUX. B cocTaBe mpoQuIbHBIX MUHHUCTEPCTB, aKUMATOB €CTh CIICIMalIbHBIE OTPACIIEBHIC YNPaBICHUS, OTAC-
JIBl, HEMIOCPEICTBEHHO 3aHUMAIOIINECS] BOIPOCAMH OXPaHBI IpaB JIETEH.

B cucremy rocymapctBeHHbIX opraHoB PecnyOonmuku KazaxcraH BXomAT crenuduueckwe opra-
HBI, JCSITETFHOCTh KOTOPBIX HOCHUT MPO(MIAKTUIECKYIO HANPaBIEHHOCTh B pabOTe ¢ HECOBEPIICHHOJIETHH-
Mmu. LleHTpansHOe MecTo B JaHHOH cucTeMe 3aHnMaroT KoMuccun 1mo geiaaM HECOBEPLICHHOJETHUX U 3ally-
T€ WX TpaB KaK BaXXHOE, 3HAUNMOe M (yHKIIMOHAIIBHO HEOOX0AMMOe 3BEHO JeiicTByromei B Kazaxcrane co-
BOKYITHOCTH OPraHOB MPOQMIAKTHKH OECIPU30PHOCTH, OE3HAI30PHOCTU JIETEH M TPECeUeHUs MPaBoOHAPY-
LIeHui HecoBeplIeHHONeTHUX. B HacTosmee Bpemst B Kazaxcrane ocymiecTBisioT pabory 214 KoMuccui.
B ux uucne 14 xomuccuii odnactHoro yposHs, 39 — ropoackoro, 161 — paitfornoro. MexBeJoMCTBEHHAs
KOMHCCHSI TIO JIeJlaM HECOBEPIICHHOJIETHUX W 3amute ux mpaB npu [IpaBurensctBe PecmyOmmku Kazax-
CTaH pacCMaTpUBACT MIMPOKUI AMANa30H BOMPOCOB B OTHOIIEHHH MPABOBOTO TOJIOKEHHS HECOBEPIIECHHO-
netHux B PecrryOnuke Kazaxcras.

Pesynomameoi

AHanu3 MUCTOPUYECKH CIIOKUBIIKUXCA 3aKOHOMEPHOCTENH MPaBOBOM MPHUPOIBI MEXIyHApOJHON IOBE-
HAJIBHOH IOCTHUIIMU MTO3BOJISET BBIJICIUTH KOHICTITYAILHBIC ITOJIOKEHUS, TCHETHUSCKU SAMHBIC 10 CBOCH ITpa-
BOBOM CYIITHOCTH M XapaKTepHBIE ISl BCEX AETCKUX CYA0B 3apyOEKHBIX TOCYJapCTB:

— HECOBEPIIEHHOJETHUN IPU3HAETCSI 0COOBIM CYOBEKTOM MTPABOOTHOIICHHUH;

— IIpY PaCCMOTPEHHUH B CYZE JIela O COBEPIICHHOM HECOBEPIICHHOJIETHUM IPABOHAPYIICHHUS CIIEAYEeT
obpamars Oosee yriy0aeHHOE BHIMAHKE CPEie €T0 MPOKUBAHUS (MHUKPO- M MaKpOCpee);
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—HapsALy C Cy/JaMd 1O JejlaM HECOBEPIICHHOJICTHUX CYIIECTBYIOT M WHBIC FOBCHAJbHBIC CITYIKOBI,
oOecrieunBaronMe MpaBa HECOBEPUICHHOJCTHUX M TPEJCTABICHHBIC B Pa3IUYHBIX OpraHU3aIl[OHHO-
MPaBoBBIX (hopMax, KOTOPOE MOTYT OBITh TOCY/IaPCTBEHHBIMH U HETOCYAapCTBEHHBIMH,

— HapsAoy C MepaMH aJAMHHHCTPAaTHBHO-TIPABOBOTO BO3JCHCTBHA WM WHBIMH MEpaMH COLMAIBHO-
MIPaBOBOTO XapaKTepa JOJDKHBI OBITh B MAKCUMAIIBHOM CTETIEHH aKTHBHO 33/I€WCTBOBAHBI COIMABHBIC TIPO-
CpaMMBbl, IPECICAYIOIINE LIETU COLUATFHON KOPPEKIIUU B MTOBEACHUN HECOBEPIIICHHOJICTHUX;

— pa3paboTaHbl M CO3/IaHBI 3aKOHOAATEIbHBIE, OpraHN3aIOHHbIC, JKOHOMHUYECKHE U COLHANbHbIE OC-
HOBBI, CITy>KaIre 630 Isl OpraHu3aIiiy U TadbHEHIIeH eI TeTbHOCTH OPTaHOB IOBEHATLHOMN FOCTHITHIH;

— B pszie 3apyO0eKHBIX TOCYIAPCTB, C BRICOKUM ypoBHeM >ku3uu ([lanus, [lIserus, Hopserns, ['omran-
nusi, Opannuysa, bensrus u ap.) mobas THUNMATHBA, HCXOIAIIAS OT OOIIECTBEHHOCTH B KOHTEKCTE OpraHn3a-
MU B TIOJIB3Y CO3JIaHUS HOBBIX ()OPM FOBCHAIHHOW IOCTHIIMHM BCEMEPHO IMOJIEPIKUBACTCS U TOOIIPSICTCS
MPaBUTEIBCTBOM ATHX TOCYAPCTB, ITMPOKO OCBEIIASTCS B CPEACTBAX MACCOBON MH(OPMAIINHU, TIOMYIISIPU3Y-
€TCsI TOCPEACTBOM pEeKJIaM, MPEe3eHTANN, OPTaHU3yEMBIX 33 CYeT MyHUIIUTIAIIUTETOB U T.1.;

— CHCIHATUCTEI, pabOTarOIINe ¢ HECOBEPIICHHOJIETHIMHU BO BCeX cepax MX KH3HEISATEIIEHOCTU, Ha
KOHKYPCHOUM OCHOBE OTOHMPAIOTCS U3 YHCIA JYYIIUX, HAaUOOJee MOATOTOBICHHBIX U MPO(ECCUOHANBHBIX H
OTHOCATCA K KQTETOPUH BBICOKOOTIIAYUBAEMBIX, MTOJIb3YIOIIUXCS ONPECICHHBIMU BT OTAMHU.

Takum 00pazom, aHAJIM3 OMBITa CTAHOBJICHHUS M PA3BUTHUS JIEATEIbHOCTH I0OBEHAIBHOI IOCTUIINU CTPaH
TATBHETO 3apy0eKbs CBHIETEIBCTBYET O TOM, YTO JAHHBII OIBIT OCHOBBIBACTCA HA CTPOrO C(POPMHPOBAB-
LIUXCS B IPOLIECCE ATUTEIBHOTO BPEMEHU MPABOBBIX KOHIEMIIUAX, KOTOPHIC HALIUTH PeallbHOE BOILIOIICHUE
B CyneOHOHM M aIMMHHCTPAaTUBHON MPAKTHUKE NEATEIBHOCTH 3TUX TOCYIApCTB M 0000IIEeHNE B MEKIYHAPOI-
HBIX MTPaBOBBIX JokyMeHTax OOH.

BepHo pestomupoBaHo, uTO «3(pPEKTUBHOCTH IOBEHAIBHOTO TIPABOCYIUS JOCTUTACTCS ITyTeM CIICIUa-
JIU3alHMK U ONITUMHU3AINH JACSITEIbHOCTH Ha BCEX CTAIUAX YTOJOBHOTO CYAOIPOU3BOACTBA, a TAKXKE Ha3HAUE-
HUS U MCIIOJTHEHUS YTOJIOBHO-TIPABOBBIX U MPOQIIAKTHIECKUX Mep. B pesynbraTe yroioBHO-IPaBOBBIE Me-
PHI IOTIOTHSIET MPOPIIIAKTHIECKOE BO3JICHCTBHE HA COIMATBHYIO Cpely HapYIIUTEIs, HAPABICHHOE Ha €ro
JATBHEHTITYIO pea0rmuTaruioy [9].

Bwi600b1

B HannoHamBHBIX MOZENSAX FOBEHAJIHLHOW FOCTHUIIMH TOCYAApCTB MHPOBOTO COOOIIECTBA CYIIECTBYIOT
HEKOTOPBIE PACXOKACHUS B CTPYKTYpE MX IMOCTPOEHHS, a TaKXkKe B IpeAeiax UX IOPUCIUKIHOHHON KoMIe-
TEHIINU, HO OCHOBHBIC M HCXOAHBIC WICH X MpeIHa3HaYCHUs €AUHBI, YTO HALIO OAMHAKOBOE OTPaKEHUE B
HaI[MOHAJIHHOM 3aKOHOJATEIHCTBE TOCYIapPCTB.

B Kazaxcrane Bemercst paboTa 1Mo MMIUIEMEHTAIMK B MPaBOBYIO cepy W MPUMEHEHHUIO HA MPAKTHKE
MOJIOKEHUH MEXKIIyHAPOAHBIX MPABOBBIX JOKYMEHTOB: PaTU(PHUIHUPOBAHO OKOJIO 60 MEXITyHAPOAHBIX HOKY-
MEHTOB, KacaloIIiXcs TpaB YeJI0BeKa, U3 HUX OoJiee 15 KacaloTcs 3alUThI MPaB IETei.

B pamkax Cornmamenus o coTpyaHudectBe Mexay I[lpasutensctBoM Pecmybnmukm  Kaszaxcran
u derckum pornom OOH (FOHUCE®) nnis BeipabOTKH peKOMEHAALUI IO BOPOCaM JWBEPreHIUH, Tpoda-
MU, ATbTEPHATUBHBIM HAKa3aHWSIM M JIOCYACOHOW CTaAWM PACCMOTPEHHUS eI HECOBEPIICHHOJIETHUX
B 2014-2017 rr. peanm3oBaHa TpexJeTHsS mporpamma «COBEpIICHCTBOBAHWE CHUCTEMBI MPABOCYIUS B OT-
HOIIICHUHM JIeTeH U 3amuTa ux npas B PK».

[lepBeriit oTyet no ocymectBieHuto KonseHnnuu o npaBax pedeHka Obu1 npeacTasieH Pecnyonukoii Ka-
3axcraH B Komurer no 3amure mpaB nererd B 2001 r. u paccmorpen Komurerom B 2003 r.; 00beAMHCHHBIC
BTOpOM M TpeTuit oTueTsl npeacTasiaeHsl B 2006 1. u paccmotpensl B 2007 T., 4eTBEpTHIA OTUET NMPEACTABICH
B 2011 r. u paccmotpeH B 2014 1., B COOTBETCTBHHU C pekoMeHAanusMu Komutera 0ObeIMHCHHBIC TISATHIA U
MIECTOM OTYETHI JIOJDKHEI OBITH TpencTaBieHsl B 2021 T.

C momenta mpencrasieHus Kazaxcranom mepBoHawansHoOro Jloknmama o BemoiHeHnn KoHBeHIMH 0
npaBax pedenka B 2003 r. manpHeiiee pa3BUTHE 3aKOHOJATEIbCTBA MO OOECICUCHHIO NMPaB U MHTEPECOB
JeTel OCYIIECTBISETCS B IENsIX O0Jiee IOTHOTO €r0 COOTBETCTBUS MPUHITUIIAM U TIOJIOXKeHHsIM KoHBeHINY 1
CO3/IaHus IIPABOBBIX YCIOBHIA TS MPO(PUIAKTUKY COLMAIBLHOIO Hebmaronoay4us pederka. OOIye NPUHIIH-
el 1 HOpMBI KoHBeHIMU mmiieMeHTHpoBaHbl B KoHCTHTYIMIO M 3akoHOAaTenscTBO PecnyOnuku Kazax-
crad. [IpuHnnn Hantydmero obecrieyeHrs: MpaB AeTeil MpU3HAH MPUOPUTETHBIM B IESTEILHOCTH OPraHOB
roCyJ1apCTBEHHOM BJIACTH.

44 BecTHuk KaparaHgmHckoro yHusepcurteTa



lOBeHanbHas CcTULMS: napagurma...

Crnucok 1uTepaTypsl

1 Boratsipea JI. Posib MexayHapoIHOro mpasa B mpouecce (GOPMHPOBAHUS HALIMOHAIBHBIX MOJIeeH IOBEHAIBHON FOCTHIIMH:
ucropust Bompoca / Bpemst BEI30BOB M BO3MOXKHOCTEH: IPOOIEMBI, PEIICHHs, IEPCIIeKTUBBI: MaTepHansl MexayHap. Hayd.-TIPaKT.
KOH(). MOJIOJIBIX YUCHBIX U cTyAeHToB. — JlaTus, Pura, 2016. — 12—13 mas. — C. 329-334.

2 Kyrreramuesa A.P. Bo3pacTHble meproab! pa3BUTHS KaK OCHOBAHUS JUISl ONIPEASNICHUSI B (JOPMHUPOBAHHS KOHCTHTYILIHOHHO-
IIPAaBOBOTO cTaTyca HecoBepieHHoNeTHUX / A.P. Kyrreiranuesa // Bectn. Kazax. man. yn-ta. — 2011. — Ne 5. — C. 96-103.

3 Koucturyuus Pecniybmuku Kazaxcran (npunsaTa Ha pecnyonukanckoM pedepenayme 30 asrycra 1995 r.) (¢ u3Mm. u J01. 1O
coctostHuio Ha 23.03.2019 r.) [DnexTponHEIi pecype]. — Pexxum noctyma: https://online.zakon.kz/document/? doc_id=1005029

4 Otuer 0 AeATeNFHOCTH YIIOJIHOMOYEHHOTO T10 IpaBaM peOCHKa U CUTyalluH 10 COOI0AeHHIo npaB aereil B Pecnybnuke Ka-
3axctad B 2016 r. [DnexkrponHslii pecypc]. — Pesxxum moctyma: http://balaombudsman.kz/wp-content/uploads/2018/02//

5 Kowmmenrapuii k Ykasy IIpesunenra Pecriyonuku Kasaxcran «O Konneniuu pa3BUTHS CHCTEMBI I0BEHAJIBHOM IOCTHLIUN B
Pecny6muke Kazaxcran Ha 2009-2011 roaem» ot 19 aBrycra 2008 1. Ne 646 / Kazaxcranckas npasaa. — 2008. — 28 asr. — C. 3.

6 KernucbaeB b.A. AkTyanbHble BOIPOCHI BOCIIUTAHHS HECOBEPILCHHOJIETHUX B YCIOBHAX (HOPMHUPOBAHUS AEMOKPATHUECKO-
ro obmecrBa B Pecnybnuke Kaszaxcran // HanpHeiimas nemMokparu3anusi obuiecTBa — TpeOOBaHHWE BPEMEHH: MaTepHalbl HAyY.-
Teop. kKoH}. — Anmarsr, 1999. — C. 33-36.

7 Konnenuus npoexra 3akoHa Pecnyonuku Kazaxcran «O BHeCeHHH W3MEHEHHH U JIOMIOJHEHUI B HEKOTOPBIC 3aKOHOIATENb-
Hble aKkThl PecryOnnku Kazaxcran mo BompocaM JalbHEHIIETO COBEPIIEHCTBOBAHHUS CHCTEMBI I0BEHANBHOM IOCTHLIUN» [DIEKTPOH-
HBIH pecypc]. — Pexum nocryna: http://kzgov.docdat.com/docs/876/index-498466.html

8 DBaiimaxan P.M. IOBeHanbHas IOCTHLHS: YrOJOBHO-IIPOLECCYaNbHBIC ACHEKThL: aBTOped. ... OHC. KaHI. [OPHI. HayK
/ P.M. Baiimaxan. — Bumkek, 2011. — 21 c.

9  HasnermuH U.H. Teopernueckue npoGiemMbl OnpeaeacHUs IOHITHS I0BEHATIbHOM IOCTUIIMU U €€ NMEPCIEKTUBHBIC JIEMEHTHI
/ N.H. dasnermnn, FO.1O. Mansimesa / Bectn. TUCBU. — 2008. — Ne 2 [OnektpoHHbIil pecypc]. — Pexum nocryma: http:
/Iwww.law.edu.ru/doc/document.asp? docID=1299700
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FOBeHa b1 AiJIET: KAJBINTACY NAPATUTMACHI JKIHE IBOTIOIHSCHI

Makanana et engepae xoHe Kazakcran PecrryOikacsiHna F0BeHAIIB! 9/IUIET HHCTHTYTHIHBIH KAJIBIITACYBI
MCH 3BOJIIONMSICHIHBIH Keiibip Macerenepi KapacThIpbUIAbl. XaIbIKapaJbIK IOBEHAIIBIK 9IIETTIH KYKBIKTBIK
TaOWFATBIHBIH TapUXHM 3aHABUIBIKTApbIHA TalAay IKYPri3imim, TYKbIpbIMAap xacaimasl. JlyHHeKys3imik
KOFaMJACTBIKTaFbl MEMJICKETTEP/IiH FOBEHAIIbI QAUICTTIH YITTHIK MOJENbACPIHAE, 0JIapJIbIH KYPBUIBICBIHBIH
KYPBUIBIMBIH/IA, COHJIali-aK OJIap.IblH FOPUCANKIMSIIBIK Ky3bIpETiHie Keibip alipipManibuibikTap 6ap. Anaiina
IOBEHAJIBI  OMIJIET OpraHIapbIHBIH HeTi3ri, OacTamKel MakcaTTapbl, HAesuapbl OipbIHFAll kKoHe Oyl
MeMJIEKETTepAiH YITTHIK 3aHHaMalapblHAa Oipaelt kepcerinreH. Maxanaga Kasakcran PecnyOnmkaceiHma
Ka3ipri 3aMaHFbl IOBEHAJABI OMiJeT JXKyHeciH Kypy ypaici Ttammangsl. Komenerke ToiMaraHzapabIH
KYKBIKTapbIHBIH ~ XalbIKapalbIK cTaHgaprTapel Kaszakcran PecryOnukachiHblH —KOHCTHTYIHSCBI  MEH
3aHHaAMachlHa eHri3inreH. KasakcraHmarbl KoMeleTKe TOJIMaraHIApAbIH ICTepi XXOHIHAETi COT TOpeliriH
KOHCTHTYLHSAJIBIK JEHrelle IaMbITy TY)XKBIPbIMIAMachl HerisiHae Oipkarap miapanap KaObUITaHIbL.
OO6nbIcTap MEH pecryONHUKanblK MaHbI3bl 0ap Kamamapaa 19 IOBeHaNAbl COT JKYMBIC iCTE#i, oJapIblH
KypaMblHa OUTIKTI HMHCIEKTOp-IICHUXOJorTap Kipexi. ©OpOip OONBICTBIK MPOKypaTypaga KaMeJeTKe
TOJIMaraHJapAbIH KYKBIKTapBIHBIH CAKTAIYbIH KaJlaralaiTbhiH apHaiibl KeMeKili Oap, an kelOip Kanamapna
NpOKypaTypa OpraHiapblHAa [OBEHAJAbl OAUIET OOMbIHIIA MaMaHAAHIBIPBUIFAH OeiMIep Ke3aecemi.
JKeprinmikTi moiaHIUs KbI3BMETIHIHIH KYpaMbIHIA FOBCHAIIBI MOMHIUS OemiMiieci 6ap. AJBOKATTHIK KbI3MET
Kyleci e MaMaHIAHABIPBUIFAH: IOBEHAJJIBI 3aHTEpIiK KeHecTep Oepinenmi. bamamap KyKbIFbIH Kopray
KaFHJaThl MEMJICKETTIK OPTaHIap KbI3METiHiH 0achIM OaFbITHI OOJBII TaOBLIAIBL.

Kinm ce3dep: koMeneTke TOJIMaraH, KYKBIK, KYKBIKTBIK MopTeOeci, COT Tepeliri, IoBEHAIIbl SfiJeT, 3aH,
KOMeJIeTKe TOJIMaFaH/1ap IbIH KYKBIKTapbl MEH MYUIeNIepiH KOpFay.

L.B. Bogatyreva, B.A. Taitorina, Z.T. Abdukarimova

Juvenile justice: the paradigm of formation and evolution

The article discusses some issues of the formation and evolution of the institution of juvenile justice in for-
eign countries and in the Republic of Kazakhstan. As a result of the analysis of the historical patterns of the
legal nature of international juvenile justice, it was concluded that the national models of juvenile justice of
the states of the world community have some differences in the structure of their construction, as well as
within their jurisdictional competence, but the basic and initial ideas of their purpose are the same, which is
equally reflected in the national legislation of the states. The article analyzes the process of creating a modern
juvenile justice system in the Republic of Kazakhstan. International standards for the rights of minors are im-
plemented in the Constitution and legislation of the Republic of Kazakhstan. On the basis of the Concept for
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the Development of Juvenile Justice at the constitutional level in Kazakhstan, a number of measures have
been taken. In the regions and cities of republican significance, 19 juvenile courts operate, the staff of which
includes qualified inspectors-psychologists. Each regional prosecutor’s office has a special assistant who
oversees the observance of the rights of minors; in some cities, the prosecutor’s bodies have specialized juve-
nile justice units. The local police service has a juvenile police unit. The system of advocacy is also special-
ized: specialized juvenile legal consultations operate. The principle of the best safeguarding of children's
rights has been recognized as a priority in the activities of public authorities.

Keywords: minor, rights, legal status, justice, juvenile justice, law, protection of the rights and interests of
minors.
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Pa3Butue coBpeMeHHOTr0 MHPOBOI0 CO00IIECTBA
B acnekTe npoodsjaeM 60pbObI ¢ KOppynuuei

B cTaThe paccMOTpEHO COBPEMEHHOE MHPOBOE COOOIIECTBO, KOTOPOE, B PE3YNbTAaTe CTPEMUTENBLHOTO TEXHHU-
YecKoro Iporpecca, TpaHc(opMUPOBAIOCH BHa4Yale B MHQOpMaMOHHOE 00LIeCTBO, QYHKIHMOHUPYIOLIEe B
€IMHOM IIPOCTPAHCTBE, C TEHACHLMEH ero mocnenymoomeid nudposusanuu 1 npeodpazoBanus B nudposoe
ob6mectBo. Llenpio qaHHOTO MCCIeI0BaHus SIBIAETCS BELIBICHNE, IIPOrHO3UPOBAHNE OITACHBIX TEHAEHIUI CO-
BPEMEHHOr'0 O0IIecTBa B acHeKTe Iporpeccupyromeil koppymuu. [ TOCTHKEHNs LEelH HCCIIeTOBaHMs,
Hapsy ¢ OOIIeHAyYHBIMH METOJaMHU HCCIICAOBAHMS, IPHUMEHSIICS KPUMHUHAINCTHICCKUH aHalu3 HEraTHB-
HBIX COIMATBHBIX SBICHHUH, ONMPEASIISIONNX KPUMUHATIBHYIO HAIPAaBIEHHOCT OTASNBHBIX JImaHOCTeH. [Ipo-
aHAJIN3UPOBAHbI HEJOCTATKH COBPEMEHHOTO OOIIECTBA, BIEKYIIUE 32 COOOH aKTHBU3ALUIO MPECTYIHON Jes-
TenbHOCTH. OIHMM U3 MPOSIBIEHHN COBPEMEHHOTO OOIIECTBa SIBJISIETCSI MAacCOBOE PacIpOCTpaHEHUE Hera-
TUBHOH WMH(OpMAIMK, OTPULIATENHHO BO3JACHCTBYIOIICH Ha HEYCTOHYMBBIX B IICHXUYECKOM IUIaHE JIIOACH,
YTO MPEACTABNIACT HE TOIBKO MEJUIIMHCKYIO, HO U MPOOJIeMy HallMOHANbHOI 0€30MacHOCTH. ABTOPOM Tpe-
JIOXKEHO pa3paboTaTh Mephl 0€30MACHOTO MOIb30BaHM HHpOpMaIMed BO BceX HHYOPMAMOHHBIX pecypcax,
0COOCHHO COCPEIOTOUCHHBIX B ceTH MHTepHeT. HeMeHbIIast 0macHOCTh HCXOAUT OT TEXHOJIOTHI MaHHITYJIH-
pOBaHUS CO3HAHMEM IOJIb30BaTeNeH MH(OpPMAIHeH, NCIOoNb30BaHNsI HH(OPMAIIMOHHOTO MPOCTPAHCTBA IS
BezleHHs] MH(POPMAMOHHON BOMHEI M cOBepIeHns npectymuieHnit. Co3taeTcs 0CHOBa ISl BCEOOIIEro KoH-
TpPOJISL HaJ| HaceJIeHNEM B MacIuTabax OTAENBHBIX TOCyNapcTB M Bcero Mupa. ComepkaHue 3TUX TEHICHINI
ofpezensieT poib HayKu B pa3paboTKe CHCTEMBI MEP OTPaHUUCHUS MPOSBICHUN MX HEraTMBHOTO BO3JEUCT-
BUSI Ha JIMYHOCTB, OOIIECTBO M rocyaapcTBo. CrenaH BBIBOA O HEOOXOAMMOCTH Pa3BUTHS MPOTHOCTUCTHYE-
CKO# M mpodumakTHyeckod (GYHKIMI KPUMHHAINCTHKH, HCHOJIB30BAHMS IPOLECCOB MH(OpPMAaTH3aLMU U
(POBHU3AIMU C LETbI0O AaHTUKOPPYIMLIHMOHHOTO BOCHMTAHUS TPaXJaH M MPOQHUIAKTHKU KOPPYHMLHUOHHBIX
NIPaBOHAPYILCHUH.

Kniouesvie crosa: mapopMaTtnzanus, mudposusanms, odmecTBo, HHGOpMaIys, HeraTHBHas HH(GOpManus,
HH(OPMAIOHHOE MTPOCTPAHCTBO, MH(POPMANMOHHAS BOWHA, KPUMUHAINCTHKA, IPOTHO3UPOBAHHE, MPOpH-
JIAKTHKA.

Bseoenue

AKTyaJIbHOCTh TE€MBI HCCIEJIOBAHUS OMPEAETSETCS HETaTUBHBIMY TEHACHIUSIMH MHPOBOTO COOOIIECT-
Ba, Pa3BUTHE KOTOPOTO MPOUCXOUT B YCIOBHAX MOCTENEHHOTO Tepexojja 0T HH(OopMaIMoHHOTo K 1udpo-
BOMY OOMIECTBY. DTO 0OCTOSTEIHCTBO TPEOYET OT YUEHBIX MEPECMOTPa HAYYHBIX MO3HMINH, (POPMHUPOBAHUS
HOBBIX TIOJTXO/IOB K MCCIICIOBAaHUIO TEOPSTHUYSCKUX M MPUKIAIHBIX TPOOJIEM, BOSHUKAIOIINX KaK B MUPOBOM
Macmrabe, Tak ¥ Ha YPOBHE HAIIMOHAJIBHBIX TOCYAAapPCTB. B acmexkTe MpOTHBONEHCTBHS MPECTYITHOCTH TIpe-
JIOCTABIISIETCSI BOBMOKHOCTh MCIIOJIb30BAHUSI BCETO MO3UTHBHOTO, YTO CBSI3aHO C STUMHU HOPOLECCaMU, IS
MPO(UIAKTUKY MPECTYITHOCTHU U MPEIYIPEKICSHUS OTACITBHBIX BUIOB MPECTYIUICHUH.

Ilenb naHHOM CTAaThM 3aKJIHOYAETCS B ONPEACICHUN HAMPaBJICHUH Pa3BUTU KPUMHUHAIUCTUUECKON Hay-
KW, HaXOZSIIEHCs Ha IEPEIOBBIX IMO3UIUSAX TPOTUBOAEHCTBHS MPECTYITHOCTH, B TOM YHCJIE M TAKUM SIBJICHH-
sIM, KaK Koppymuus. Heo0XoauMocTh B 3TOM 00YCIIOBJICHA MPOUCXOSIIUMH MPOIleccaMy HH(DOpMAaTHU3aITuN
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1 nu(pOBU3ALMH, CYILIECTBEHHO U3MEHSIOLUIMMHU COBpEMEHHOE 001ecTBo. B kadecTBe 00BbeKTa MccenoBa-
HUS pAaCCMAaTPUBAIOTCS MPOIlecCchl HHPOPMATU3AIMH U IIU(PPOBHU3AIIUH, B ACTIEKTEe WX KPUMHHAIHCTHYECKOTO
ananm3a. [IpeqMeToM MccleIoBaHUs SBISIOTCS HETATUBHBIC TIPOSIBIICHHS, CBSI3aHHbIC WH(pOpMAaTH3aIMeH U
uudposuzauueii. s 1oCTHKEHHUS LEeTH UCCIIEA0BaHNs ONIPECICHBI CIeAYIONINE 3a1a4H:

— OCYIIECTBUTH MPOTHO3UPOBAHUE M aHAIIN3 HEJIOCTATKOB MH(POPMATU3AIMH U IU(PPOBU3AIIUKN COBpE-
MEHHOI'0 00IIIECTBA;

— CIIPOTHO3UPOBATh BO3MOKHOCTb aKTUBU3AIIMN KPUMHUHAIBHBIX MPOSBICHHH, CBI3aHHBIX C MpOIlecca-
MU HH(pOpMATH3AIUN U UG POBU3AITHH;

— ONPEACTUTh HANpaBICHUS Pa3BUTHs KPUMHHAIMCTHYECKOH HAYKH, IPU3BaHHOW oOecrneynBaTh mpa-
BOOXPAHHUTENIBHYIO NESTEIBHOCTh TOCYJApCTBEHHBIX OPTaHOB COBPEMEHHBIMH METOJAaMH, METOAWKAMHU U
CpeAcTBaMH MIPOTHBOACHCTBUS PECTYIMHON ACATEILHOCTH, OOPHOBI C €€ MPOSBICHNEM — MPECTYIUICHUSIMH.

CoBpeMeHHBIE Hay4YHBIC HMCCIIEAOBAHMS, IMOCBAIICHHBIC MpobiieMaM HH(DOpMaTH3aIld U ITU(POBU3a-
LIUH, B CBOEM OOJBIIMHCTBE OTPAKAIOT IMOJIOKUTEIHLHYIO CTOPOHY JaHHBIX 3TAIllOB B Pa3BUTHUH YEIOBEUECKO-
ro oOmectBa. Ha HemocTaTKM 53THUX TMpoOIEcCcOB YyKa3blBaloT B cBoux paborax C.B. AGmameiixo,
10.1. Bopotaunxkuit, H.W. JIucronan, B.I'. Xamun, I".B. Ueprora, A.I'. UepHnbiies u apyrue. Bmecte ¢ Tem
OTCYTCTBYIOT Pa0OThI, B KOTOPBIX PACCMATPUBAINCH OB BOTIPOCHI OOPHOBI C MOCIECTBUSIME HETATHBHBIX
MPOSIBJICHUH HHPOPMATH3aLUU U TUPPOBU3ALIUH.

Memoowt u mamepuanst

MeTon0I0rH4ecKy0 OCHOBY paObOThI COCTABIISIOT MOJIOXKEHUS TEOPUH OTPaske€HUs, OCHOBBIBAsACh Ha KO-
TOPBIX B MPOILECCE MCCICAOBAHUS BBIBISIIOTCS NMPU3HAKU MPECTYMHOW AesTenbHOCTH. CrcTeMa METOAOB
KPUMHHAIMCTHYECKOTO HCCIICAOBaHMS MpeACTaB/iieHa OOLICHAYYHBIMH M YAaCTHOHAYYHBIMH METOAAMH HC-
cienoBaHus. s TOCTYKEHUS LIeJIH UCCIIeI0BAHUS IPUMEHSICS KpUMUHAINCTUYECKUH aHAJIN3 HETaTUBHBIX
COLIMAJIbHBIX SBJICHUH, ONpPEAEIIOMUX KPUMHUHAIBHYIO HaIpaBIEHHOCTh NECTPYKTHUBHOI COCTaBIISIOILEH
OTAENBHBIX TUYHOCTEH. Kpome 3Toro, Ncmosb30Banbl METOIBI (PHUI0COPCKOTO XapakTepa, CHHTE3a U HHAYK-
1Y, a TaKKe IMPOrHOCTHYECKUN M colepxarenbHO-(QyHKIMOHANBHBIA. Teopernueckas 06a3a uccieroBaHus
npeacraBiena paboramu C.B. Ab6nameitko, E.M. babocosa, H0.U. BoporHuiikoro, A.A. Bopommiosa,
IO.I1. T'apmaesa, H.1. Jluctonazn, C.I'. Kapa-Myp3sl, JI.B. Kapnaymenko, A. Kproukoso#i, I'.I'. [louenmosa,
M.B. Cy66otunoii, B.I'. Xanuna, [".B. UepHoBoii, A.I'. UepHbiieBa, a Takke OCHOBBIBAETCS Ha HAYYHBIX
paboTtax aBTOpa JAHHOU CTaThH.

Pesynomamoi

Jlnst moHuManwust CBsi3 WH(OPMAaTU3aIUHN U UG POBU3AIMU O0IIECTBa C pa3BUTHEM COBPEMEHHOM Tpe-
CTYITHOCTH, HEOOXOIMMO B Hadaje PacCMOTPETh MX MO3WTHUBHBIC M HETAaTHBHBIE CTOPOHBI. DOPMUPOBAHHUIO
MH(OPMAITMOHHOTO OOIIECTBA MPEeANIeCTBYET MacITabOHOe BHEAPEHHE KOMIBIOTEPHON TEXHUKH, COBPEMEH-
HBIX CPEJIICTB IMOJyYeHUs, 00paOOTKH ¥ Tepeaadyu WHPOPMAIMH B PA3IMYHBIE ChEphl KUIHEACATSIBHOCTH
YesoBeKa. JTO MOBJIEKIIO 32 CO00M pa3BUTHE MHPOPMAIMOHHONW KOMMYHHKAIIUH, TIOCTOSHHO COBEPIIEHCT-
ByeMOW Ha OCHOBE HOBBIX WH(OPMAIIMOHHBIX TEXHOJOTHWA. Bce 3TO OpHEHTHpOBaHO Ha yAOBJIETBOPEHHE
MH(OPMAITMOHHBIX TOTPEOHOCTEH U peau3alvio MpaB M 3aKOHHBIX WHTEPECOB OPTaHOB BIIACTH, OPraHU3a-
U ¥ TpaXKIaH Ha OCHOBE CO3J/IaHUS U MCIIOJIb30BaHUS HHPOPMAIIMOHHBIX PECYPCOB.

[MonoXUTeNbHOM OTINIUTENFHON 0COOEHHOCTBIO HH(OPMAIIMOHHOTO O0IIECTBA SBISETCS MPOIIECC eTo
KOMITBIOTEPU3AIHA. DTO CO3/IAET YCIOBHUS JUIsl MACCOBOTO JTOCTYNA K HAJCKHBIM UCTOYHUKAM WH(GOPMAIIUH.
OHoO e mpeanojaracT MPESUMYIICCTBEHHYIO 3aHATOCTh paboTammuX B cdepe NMPOU3BOJACTBA, XPAaHCHHUS,
nepepaboTKU U peain3aluy HHpOopMaluy, 0COOEHHO BhICIIeH ee (hOpMbI — 3HAHHIA.

Ha ocHOBe cTpeMHUTETHHOTO pa3BUTHA HAYKH U TEXHUKU IIPOUCXOIUT MOCTETICHHBIN U TIOCTYTaTENbHBII
MepexoJl B eAMHOe MH(DOPMAIIMOHHOE MPOCTPAHCTBO BCETO MHPOBOTO coo0miecTBa. CIEAyIONNM STarioM B
€ro pa3BuUTUM sBIseTcsS nuppoBmu3anus. Ha (oHE MO3UTUBHBIX NPOSBICHUH HMH()OPMAIMOHHOE OOIIECTBO
MMeeT W OTPHUIATEeNIbHYI0 CTOpOHY. He aHanmm3mpys Bech CIIEKTp HETaTHBHBIX SBICHUH, CBA3aHHBIX C MH-
(hopMaTu3zamueit 00mecTBa, yKakeM Ha HEKOTOPBIC U3 HUX B aCIEKTE PACCMaTPUBAEMOM HAMU TEMBI.

Bo-niepBEIX, Ha TUYHOCTH YEIIOBEKa MOXET OKa3aTh OTPHUIIATEIHHOE BO3/ICHCTBUE HEXKENIATENbHAS WH-
(hopmarus, KoTopasi CelHaIbHO COAECPKUTCS TUO0 YMBIIUIEHHO BKJIIOYEHA TPETHUMU JTUIIaMu B HH(opMa-
[AOHHBINA KOHTEHT.

Hanvuue nHpopmarum 1 BO3MOXKHOCTh TOCTYIA K HEH MPEACTABISIOT CO00M O1aro Jisi COBPEMEHHOTO
yenoBeka. Ho Tak MOJKHO TOBOPHUTH B Cllydae, €ciii HHPOpMAaIHs UMeeT TO3UTHBHBIN XapakTep, T.e. OHa To-
Tie3Ha [T JTrofield. PeaabHOCTh ke TakoBa, 9YTO MH(OpMAIUsS MOXKET ObITh Kak MO3UTHBHOM, TaK M HETaTHB-
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Hoit. 1o HamieMy MHEHUWIO, HeraTHBHAs WHGOPMAIIHS MPEICTaBIsIeT COOON «CBEICHHMSI, KOTOPHIE IIelicHa-
MPaBIIEHHO OKAa3bIBAIOT BO3/EHCTBHE HA CO3HAHHE YEIOBEKA, BBHI3BIBAIOT OTPHUIIATEIHHBIC IMOIUH U MOTYT
CYIIECTBEHHO BJIHMATH Ha IICUXOJIOTHYECKYIO CTPYKTYpY (CBoiicTBa) ero nmuuHocTH. Takas uH(bopMamus Mo-
KET SBJSTHCS OCHOBOM JUTsl (JOPMHUPOBAHMSI Y YEIOBEKA YCTOWYMBOW OPUCHTAIIMH Ha COBEPIIICHUE MPECTYII-
JICHUH ¥ MHBIX IPOTUBONPABHBIX AestHui» [1; 52]. HeraruBHas nHpopManys HIYETro XOpOLIEro AjIsl YeloBe-
Ka He HeceT. bonee Toro, oHa MOXKET OKa3aTh Ha 4YeJOBEKa JACCTPYKTHBHOE Bo3aeHcTBHe. JocTym K Takon
nH(pOpMAIUH, MBI CUUTaeM, CIeAyeT OrpaHnIuBaTh. OOBACHIETCS ATO PA3IMIHON BOCIIPHUMYHBOCTHIO JIFO-
neit k Takoi mH(OpManuu. He Bce roaM B paBHOM CTENEHH MMEIOT 3alllMTHBIC MEXaHM3MbI OT HEraTHBa
U YCTONUYMBBI K BOCIIPUATHIO HETraTUBHON MH(OpManuu. B cBs3M ¢ 5TUM BO3HHKAaeT HEOOXOAMMOCTH o0ec-
TIEYCHUST Ha TOCYIapCTBEHHOM ypOBHE O€30MMacHOCTH MOJb30BaHMs WMH(popmarmeit. [Ipudem sta Ge3omac-
HOCTh JIOJDKHA 00ECTIeUnBaThCs BO BCeX MHGOPMAIMOHHBIX pecypcax. OcoOeHHO 3TO KacaeTcs obpaszoBa-
TEJNBbHBIX WH(POPMALMOHHBIX PECYPCOB, COCPENOTOUEHHBIX B MIHTEpHETE, IIe HEPEAKO pa3MEIIeHO «OIpOM-
HOE€ KOJMYECTBO HEJOCTOBEPHOM, TEHACHIIMO3HON, HACOJIOTHYECKH BPEAHOW HH(OpMALKU, IOPOH, BBIXOAS-
el 3a paMKu dTU4eckux HopM» [2]. IlpeacTaBnstorcs HeJOCTATOYHBIMU KOHTPOJIb M YIIPABJICHUE JTOCTYTIA
CyOBEKTOB CHCTEMbl 00pa3oBaHUsA (IIKOJLHHUKOB M CTYJACHTOB) K oOpa3oBareibHOH HH(OpMAIIUU
B UHTepHeTe. [ MaBHBIM 3]1eCh, IO HAIlIEeMy MHEHHIO, JIOJDKHA OBITh «KecTKas GpuinbTpanusy naHopMarmy Ha
caiftax VHTEepHETa, KOTOPOH MONB3yeTcsl Mosonoe nmokoneHue. CI0KHOCTh AaHHOH MpoOJIeMBbl HE JOJKHA
OCTaHABJIMBATh TOCYIaPCTBEHHBIC OpTaHbl HA MYTH €€ CKopeiiero pereHus. JlomKHbI ObITh MPUHSATHI COOT-
BETCTBYIOIIME MEpHl HAa TOCYyIapCTBEHHOM ypoBHE. MHade He OyAer mocTUrHyTa OiaropoiHasi TpUeArHas
1eJTb J1I000r0 O0IIECTBa: HajAJekKallee BOCIIMTAHUE MOJIOAOTO MOKOJICHHUS, (JOPMUPOBAHUE Y HETO MaTpUO-
TUYECKUX YYBCTB U HPABCTBCHHBIX OCHOB.

HexonTtponupyemoe pacripocTpaneHue HHPOPMAIIUN O HETATUBHBIX JEUCTBHSIX JIFOJICH MOXKET CITY>KUTh
WHUIAUPYIOIUM (HaKTOPOM JIJIsl aHAIOTHYHBIX JISSTHUA, COBEPIIAEMbIX TOciie 03HaKoMiIeHUs ¢ Heil. CoBpe-
MEHHBIE CpeacTBa MaccoBoy nHpopmarmu (nanee CMU), B Tom yncie u MHTEpHET, H300MIYIOT IpUMEpaMu
COBEpIIICHUS Pa3IMYHBIMH KaTETOPUSMH JIIO/IeH HETATUBHBIX NESHUH, CpeIr KOTOPBIX MpeolIaaloT mpaBo-
Hapymenus. C Takoil mHpOpManneld 3HAKOMATCSA W TICUXWUYECKH HEYPaBHOBEIIEHHBIC JIOJH, MCIIBITHIBAIO-
e Kakue-mu0o XKU3HEHHBIC TPYTHOCTH M UIIYINHE BBIXOJ W3 HUX. OICHKA W HEBEPHBIC BBIBOJBI O COOBI-
THUW SKCTPANONHUPYIOTCS HA JTUYHYHO CUTYAIUIO, BBIXOJ M3 KOTOPOW BHUTCS aHAJOTUYHBEIM o0pa3oM. Kak
BO3MOXKHOCTb BBIXOZa U3 TPYJHOU CUTYAIHH YEIOBEK, UMEIOIINHA JEeCTPYKTHUBHBIE HAKIIOHHOCTH, COBEPIIAET
JestHUE, TOJ0OHOE TOMY, KOTOPOE SIBUJIOCH ITyOJIMYHON CeHCaIHEeH.

B kauecTBe mpumepa MOXKHO pacCMOTPETh CUTYAIlUH, CBA3aHHBIC C JIOXKHBIMH COOOIEHUSIMU O MUHU-
pPOBaHUHN aIMUHUCTPATUBHBIX M WHBIX 3Manuii. CMU, B Tom uncie u HTEpHET, JOBOIAT IO HACEICHHS ATY
HETaTUBHYIO WH(OPMAIHIO, KOTOpas COOCTBEHHO U SIBISICTCS MUTATENBLHON CPENOM JUIsl HOBBIX TOJOOHBIX
nestauid. TeneoHHOro Xynurana He MyraeT CTPOTOCTh YTOJOBHOM OTBETCTBEHHOCTH. OH, IO BCell BUAMMO-
CTH, WCTBITHIBACT TIIYOOKOE IICHXOJIOTHUECKOE YIOBICTBOPEHHUE, OCO3HABas (WM Aake HaOIIomas), 4To
MHOJKECTBO JIIOJIEH HaxXOISATCS B COCTOSHUH CHJIBHEHIIIETO BOJHEHHS M CTPaxa, BHI3BAHHBIE €0 JICTHUEM.
K cuactsio, benapycr He okazanach (XOTS HMEIOTCSI OTAENbHBIE IPUMEPbI) 00BEKTOM Tele(OHHOTO Teppo-
pusMa, a ans Poccuiickoit @enepanuu 3T0 ofHa U3 cepbe3HBIX MpobieM. Coolmiaercsi, YTO «MaccoBBIE
3BOHKH O «MHHHPOBAHUW» YUPEKICHHNA W TOPTOBBIX IIEHTPOB oxBaTwim 75 u3 85 permonoB Poccum.
ITo onenke DemepanbHON CITy>KOBI O€30TaCHOCTH, TOJIBKO B MOCKBE yIIepO OT «MHHHPOBAHHU» COCTABII
150 mutH py6neii. Beero Ob110 9BakyHpOBaHO MOUYTH 2 MIIH YEJIOBEK M3 THICSIY TOPTOBBIX LIEHTPOB, BOK3AJIOB
U Ipyrux oOBeKTOB 1o cTpaHe. Hu B oHOM ciiydae yrpo3a B3phIBOB HE OATBEpAMIAch [3].

Bue comuenus, uro tupaxkupyemas B CMU u UnTepreTe nHOpMaIus 00 MMEIOIIUX MECTO B yUEOHBIX
3aBeneHusx CHIA ciydasx BOOPYXEHHBIX HAllaJCHHUN IIKOJFHUKOB Ha CBOMX IEIaroroB M OJHOKIIACCHH-
KOB, CIIPOBOIIMPOBAIA MOA00HBIC HamaneHus u B Pecrrybmuke bemapych [4].

Bo-Bropsix, napOpMaImioHHas cepa — 3TO «IIoe» IS peai3alri Pa3IndHbIX TEXHOJIOTHHA MaHUITY-
JIUPOBAHUS CO3HAHUEM TI0JIb30BaTesel nHpopMalueil. B 3aBUCMOCTH OT 11eTIeBOI HAPABICHHOCTH 3TH TEX-
HOJIOTHH MOTYT UMETh Pa3IHyYHbIN XapaKkTep: KaK OTKPOBEHHO BPaKACOHBIE JIJIS YSIIOBEKA, Pa3pYIIAIOIIIE €r0
JIMYHOCTb, TaK U (OPMHUPYIOIIHNE Y HETO OTPUIIATETbHbIE Ka4eCcTBa (CTKATEIbCTBO, KOPBICTH U T.11.).

B acnekre 31Ol mMpoOIEeMBI BCIIOMHHAETCS OpraHW30BaHHAs B ceTH VHTEpHET urpa Juis HOJPOCTKOB
«CUHHI KHUT», B pe3yJIbTaTe KOTOPOH UMEIIN MECTO CIIydau CYyUIUAATBLHBIX CMEPTEH IeTel, y4acTBYIOIIUX B
aToit urpe. OOIIECTBEHHOCTh 3a01jla TPEBOTY B CBSA3M C ATOM UTPOH mocie myonmkaruu B «HoBoit razerey
15 mas 2016 r. mox HazBanueM «I pynmsl cMepTny». JKypHaIUCTBI YTBEp KA, 9To B mepuon ¢ 2015 mo Ha-
gao 2016 1. u3-3a yuacTus B urpe norudim okono 130 mereit [5].
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He ananm3upyst B AeTansx TEXHOJIOTHIO BO3ACHCTBUS HA JUYHOCTh JAHHOW UTPHI, MBI CYATAEM, TTO00-
HbIC HETaTUBHBIC MTPOSBICHUS BO3MOKHBIMU. CBOM yOSXKJICHUS MOJKPEIUM MTPUMEPaMU pealn3aluid MaHH-
MyJISIIAOHHBIX TEXHOJIOTUH, KOTOPbIE IPUMEHSIOTCS Ha 3aKOHHBIX OCHOBAHUX MPAKTHYECKH €KEITHEBHO U C
HUMU KXbIH TpakJaHUH CTAJKUBAETCS MO MHOTY pa3. Hampumep, cdepa TOProBiau «rperiuT» MOCTOSH-
HBIM HCTIOIh30BAHNEM MaHUMYJISIIMA CO3HAaHHWEM MOTpeOuTesNe M criocoOCTByeT (OPMHUPOBAHHIO TOTO, YTO
ceffyac Ha3bIBACTCS IOTPEOUTEITHCKAM OOIIIECTBOM.

MaHUNyISTHBHBIE TEXHOJOTHH TICUXOJOTHYECKOTO BO3JICHCTBUS HA JIMYHOCTH MIUPOKO MPUMEHSIFOTCS
B DKOHOMHUYECKOU cepe aesTenbHOCTH. B kadecTBe mpuMepa MaHUITYJTUPOBAHUS MOTPEOUTEISIMA MOMXKHO
Ha3BaTh TakWe MPHUEMBI, HCIIONb3yeMble B ToproBie, Kak «ckumku! 40 %! 60 %! 80 %!», «pacmpomaxay,
«IB€ €IMHUIIBI TOBApa TI0 IIEHE OJTHOTOY U JIp.

Crioco0Obl MaHMITYJIMPOBAaHUS TOTPEOUTENIIMA HA TPAaHU MOIICHHUYECTBA HAMH PAacCCMOTPEHBI paHeEe.
OHnHmu CcBsI3aHBI C HOBBIM, paHEe HEM3BECTHBIM, CIIOCOOOM pean3aiuy TOBAPOB, OCYIIECTBISIEMOI CTPOTO OTI-
peAeneHHBIM 00pa3oM, Ha TaK HA3bIBAGMBIX «IIpe3eHTanusx» [6; 31]. JIeHCTBUS «IpEe3eHTAaHTOBY BIMCHIBA-
I0TCA B OOBIYHYIO CXEMY MOILICHHHYECTBA, MPEICTABISIOT COO0H yIpaBifromiee BO3ACHCTBHE CyObheKTa Ha
OOBEKT.

B nocnenHee BpemMs KOJTMYECTBO MPOBOAMMEBIX TAKUM 00pa3oM «IIpe3eHTaUi» yBenndImiock. [Ipuunna
TaKOW CHUTYaIlul KPOETCS B CIEAYIONIEM: BO-TIEPBBIX, MAHUITYTUPOBAHHE CO3HAHWEM ITOTPEOUTENS Ha TPaHH
MOIIIEHHUYECTBAa MMEET BBICOKHMH ypOBEHb OpPTaHM3allMH, YTO, KaK CIEACTBHE, HE BJIEUYeT 3a co0oi xamob
(mpeTeH3uil) co CTOPOHBI MOTCHIUATIBHBIX «OKEPTB», KOTOPBIC B MOAABIISIONIEM OOJIBITHHCTBE CIIy4YacB Jae
HE B COCTOSIHWM OLIEHUTHh T€ ACWCTBHUSA, KOTOPHIE B OTHOIICHUH MX COBEpIIeHBI. BO-BTOPHIX, HET Kanob —
HET pearnpoBaHMs MPaBOOXPAHUTENEH, KOTOpPHIE MOIOOHBIE CUTyallMd PAacCMaTPUBAIOT KaK JeJla 9acTHOTO
0OBUHEHUS.

ITo anamornyHOM cxeme JACHCTBYIOT MOIICHHUKH, YOKIAIOIINE MOTPEOUTEICH B HECOOXOAMMOCTH yTe-
IJICHUSI OKOHHBIX MPOEMOB, 3aMEHE PE3NHOK Ha okHaX. Eciu Obl He ObUTO 0OpaleHuit moTpeOuTeNNeH B IIpa-
BOOXPAaHUTENBHBIE OPTaHbl, TO JO CHUX MOpP MOIIECHHHUKH, «CICIHAIN3IUPYIONINECS Ha OKHAX», TyBCTBOBAIN
OBI ce0s1 B TIOJTHOM 0€301TacCHOCTH, PaBHO KaK M YIOMSIHYThIC paHee «IIPE3CHTAHTE [7].

MaHunymsinus CO3HAHUEM KaK «BUJ MacCOBO-KOMMYHHUKATHBHOTO BO3IIEHCTBUS SIBIISICTCS OJHUM H3
Han0oJIee OIAaCHBIX B COBPEMEHHOM TEXHOJIOTHIECKOM Mupe» [8; 158]. YcnoBueM yCIentHOCTH peaan3aui
ATOTO CI0Cc00a BO3JICHCTBHS HA MACCHI SBISETCS TO, YTO B OOJBIIIMHCTBE CIIy4aeB TpaxkIaHe «[TACCUBHO OKY-
HAIOTCS B MOTOK WH(MOpMAIUI», HEe TOJBEpras COMHEHHIO BOCIpHHUMaeMyro uHbopmaruio [9; 79]. Onu
«HE EJAIOT TPATUTh HU JIYIIEBHBIX U YMCTBEHHBIX CHJI, HA BpEMEHH Ha TO, YTOOBI YCOMHHUTBCS B COOOIIIE-
Husax» [8; 158]. B pesynbrare 3TOro «MaHUIMYJSIITIOHHOTO BO3ACHCTBUS MOBEACHUE MAHUITYJIUPYEMOro HE
COTJIACYETCsI C €ro NepPBOHAYANBHBIMUA YCTAHOBKAMU U IEHHOCTHBIMU opueHTanusmMu» [10; 300], uto, B psane
CJIy4aeB, Kak KpaifHe HEraTUBHOE MPOSIBICHHUE, TPUBOANT K COBEPIIICHHUIO TPOTUBONIPABHBIX JICTHUM.

B-TpeThux, coBpeMeHHOE HHPOPMAITMOHHOE TIPOCTPAHCTBO BCE Yallle TPeBpaIiaeTcs B apeHy MpOTHBO-
0OpCTBa roCyIapcTB, BpaKAa KOTOPHIX BHAUYAIE JOCTUTACT YPOBHS WH(MOPMAIMOHHON BOWHEI, a 3aTeM —
KHOECPBOWHBI.

Mudopmanronnas BoWHA MPEICTABIICT cOO00H OpraHM30BaHHOE HA TOCYJApCTBEHHOM ypPOBHE BMEIIIa-
TEIHCTBO B WH(GOPMAITMOHHOE IPOCTPAHCTBO npyroro rocymapctBa [11]. «KubepBoiiHa — 3TO neicTBUHS,
MPEICTaBIISIONINE CO00M KHOepaTaky OHOTO HMJIM HECKOJIBKUX TOCYJapCTB, HAIPABJICHHBIC HA ITPOHUKHOBE-
HUE B KOMITBIOTEPHYIO CE€Th TOCYJAPCTBEHHBIX OPTaHOB, MHBIX KPUTUYECKH BAKHBIX OOBEKTOB APYrOro rocy-
JapCTBa C IeTbI0 HaHeCceHus yiuepOa wiu pa3pymenns. OCHOBHBIMHU BHIAMH KHOepaTak SBJISIOTCS BaHAAIN3M
(Topya MHTEPHET-CTPAHUI], 3aMEHa HMX COJICPIKAaHUS OCKOPOWTEIBHBIMUA TEKCTAMU W KapTUHKaMH); KHOep-
IIIMHOHAX (B3JIOM CEPBEPOB C IEIbI0 COOpa CEKPETHON MH(pOPMAIIMH); Tporarasia (pacchuika 1o MHTEPHET-
CeTsIM TPOIIAraH/IICTCKUX TEKCTOB); MOBPEXKICHUE CEPBEPOB (HApyIICHHE HOPMalbHOW paboThl ToCynapcT-
BEHHBIX KOMITBIOTEPHBIX CHCTEM); WH(POPMAITMOHHO-TICHXOJIOTHYECKOE BO3ICHCTBHE HAa HacelieHHe (IeIbI0
SBJISIETCS CO3AaHMA TAaHUKH, paclipocTpaHEeHHE TPEBOXKHBIX CITYXOB U Ae3uH(popManyn) u ap.» [12; 33].

B-ueTBepThIX, CO3MaETCSI OCHOBA TSI BCEOOIEro KOHTPOIIS 32 HACEICHUEM B MacIITabax Kak OTIEbHO
B3SITBIX TOCYJIAPCTB, TAK U MUPOBOTO COOOIIECTBA B meioM. JlaHHas rmobaibHas mpobiieMa UMeeT KOHCIIH-
ponoruveckuii xapakrep. B Peciyonuke benapych, a paBHO U BO MHOTHX JPYTUX CTpaHax, 3Ta MpodiiemMa He
CIIY’)KHT TIPEIMETOM ISl IITUPOKOTO 00CyxaeHus. Ho 3TO TONhKO HA ceromHAIIHUN JAeHb. HUKTO HE MOXeT
rapaHTHPOBATh, YTO B CKOPOM OyAyIIeM OHA HE MPOSBUT cebs. JleTanbHO 0003HAYCHHYIO MPOOIEMY MBI
paccmotpenu panee [13; 41-51].
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B-naTe1x, B MHQOpMaIMOHHOM MTPOCTPAHCTBE BCE OOJBIIE COBEPILACTCS MPECTYIICHUH, YTO ONpeeis-
©T TeHJICHIIUIO YBEIUYCHUS UX YAEIBHOTO Beca B 00beMe BCEH IPECTYITHOCTH.

DopMupoBaHUE MUPOBOI'O HHPOPMAILIMOHHOIO OOIECTBA CBA3aHO C PACIIMPEHUEM IPECTYIIHOI'O UHTe-
peca B uHpopMamoHHoi cdepe. Yxe celiuac UMeeT MECTO TEHJIICHLIUS €KETOAHOTO YBEIMYCHHUS TaK Ha3bI-
Ba€MbIX «KOMIIBIOTEPHBIX IPECTYIUICHUH». MOKHO C YBEPEHHOCTBIO IIPOTHO3UPOBATh B OnmkaiiieM Oyry-
IIeM 3HAYUTENBHBIA POCT NMPECTYIUICHUH, COBEPIIAEMbIX B MH(POPMAIMOHHOM IPOCTpaHCTBE. JlaHHOE 00-
CTOATENBCTBO CTABUT IEpe] KPUMHUHAIUCTHUECKOM HAayKOM 3aAady IOCTOSHHOTO COBEPUIEHCTBOBAHUS
UMEIOIIUXCS U Pa3pabOTKK HOBBIX 3((PEKTHBHBIX YaCTHBIX METOAWK paccieqOBaHHs KOMIBIOTEPHBIX IIpe-
CTYIUICHUH.

Brime Mb1 0003HaYHMITN HEKOTOPBIE MPOOJIEMBI, CBsI3aHHBIE ¢ MH(DOpMaTu3anueil odmecTsa. Jmsa mud-
POBHU3AIINH, YYUTHIBasi €€ TECHYIO CBsI3b C MH(pOpMaTHU3allel, XapaKTEepHBI T€ K€ MPOOJIEeMbl, HA KOTOpBIE
MBI y)xe oOpatwin BHUManue. [{uppoBuszanuio B HacTOsAIIEE BPpeMs yUCHbIE paCCMAaTPUBAIOT B Y3KOM U IIH-
pokoM cmbIcie. B y3koMm cMeicie mudpoBu3anus — 3T0 npeodpa3oBaHUe aHAIOrOBON MH(OPMAIMHK B -
poByio (opmy. JlanbHeiimee UCHONb30BaHUE TaKOH «OLU(pPOBaHHON» MH(POPMAIMM BO3MOXXHO TOJBKO B
ciryyae ee 00paTHOTO peoOpa3oBaHus B aHAJIOTOBYI0. [oJ0kHUTENbHEIM B BOpoce HU(PPOBU3ALNH B Y3KOM
CMBICJIC SIBIIIETCS BO3MOKHOCTE IIPE0Opa30BaHMs OTPOMHOTO MacCHBa OOBIYHOM (aHAJIOTOBOM) HH(pOpMAITIN
B ee IudpoBy0 Gopmy.

C TOYKH 3peHHs MIHMPOKOTO MOHWMAaHMs MU(PPOBHU3ALUN OHA MPEACTABIIET COO0M «COBPEMEHHBINH 00-
IIEMHUPOBOH TPEH]] PAa3BUTHUS SKOHOMHKHU U 00IIecTBa, KOTOPBIN OCHOBAaH Ha Mpeo0pa3oBaHNK HHPOPMALUH
B mu¢poByl0 (GopMy M NPHUBOAUT K HOBBIMICHHIO 3()(HEKTHBHOCTH 3KOHOMHMKH M YIIYyUYIICHHIO >KU3HH»
[14; 46]. Takoe npeacraBieHne TU(HPOBU3ALMN 3BYUUT BECbMa ONTHMUCTHYHO M OTPAXKAET MOJIOKUTEIbHBIC
CTOpPOHBI TaHHOTO TIporiecca. Ha ero HagaiapHOM 3Tare emie TPYAHO CYAWTh O BIMSAHUM IH(POBH3ALMH HA
SKOHOMHKY rocyznapcTs. [Ipu 3ToM ocTaeTcs 6e3 oTBeTa BOIIPOC O PaBHBIX NMPEUMYIIECTBAX U(PPOBU3ALUH
JUISl TOCYAApCTB € Pa3HBIM YPOBHEM Pa3BUTHSA SKOHOMUKHU.

UYro Kacaercsl «yJIydIIeHHUS KU3HI» B CBSI3M ¢ IU(POBU3AIMEH, TO 3[€Ch OISThH K€ HEBO3MOXKHO J1aTh
OIHO3HA4YHBIH 0TBeT. C OIHOHM CTOPOHBI, MpoIecch MU(POBU3ALNH (2 PaBHO M MH(POPMATH3AINH, KaK ee
OCHOBBI) PacIIUPSIOT BO3MOXHOCTH COBPEMEHHOTO YEJIOBEKA B MOJYYEHUH M MCIIOJIb30BAaHUU Pa3HOCTOPOH-
Hell nadopMarmy, npuoOpeTeHnu ycayr u ToBapoB. Ho ¢ apyroit — a3Ta cdepa mpencTaBisieT 1 ONacHOCTH
IUIs 4yesoBeKa. 1 3mech Mbl HMEEM B BUAY HE TOJIBKO BO3MOXKHOCTH BHELIHEIO BO3JEICTBUS HA YeEJIOBEKA,
YTO HEIPEMEHHO HAINYECTBYET B PEATbHOCTH.

Cama mo cebe nmdpoBu3anus, KaKk Obl 3TO HENOTMYHO HE BBITJISNENO, SBISIETCS OrpaHMYMBAIOIIUAM
(akTOpOM B pa3BUTUH YEJIOBEKA, YTO B UTOTE IIPUBOAUT €T0 K CTpaxaM, K IOCTOSHHOMY CTpecCy U, Kak pe-
3yJIbTaT, K ICUXUYECKUM paccTpoiicTBaM. He ¢ 3THM Jiu CBs3aHO MOSBIEHHUE B Psily YEIOBEUYECKUX 3aBUCH-
MOCTEH, TaKUX KaK «UTPOMaHHU», «KOMIBIOTEPHBIE UTPBI», KOTOPBIE ¢ TOYKH 3PEHHUSI MEIULINHBI TPAKTYIOT-
csl Kak mcuxudeckue paccrpoiictea? Ha mannyio mpobiemy oOpatun BHuManue A.l. UepHblieB, KOTOPBIi
3aMETHII, YTO «KOMITBIOTEPHBIC WTPHI HE OCTABJISIOT MPOCTOpa BooOpakeHHWIo» [15], Tak kKak Bce 3apaHee
CIUIAHMPOBAHO UX pa3pabOTUYHUKaAMH.

HoBrle mokonenus mroneii 00pedeHsl )KUTh B YCIOBHSIX INIOOANBHONW «IU(PB» U 3TO HEOCTIOPHUMBIHA
(akT. AKTUBHYIO 3aMHTEPECOBAHHOCTb B 3TOM IIPOSBISIIOT TPAaHCHAIMOHAJIbHBIE KOPIIOpALUU, KOTOpPbIE
«gepe3 riodaIbHbIe JTUPTH 1 KOPPYMIIMPOBAHHBIX YMHOBHUKOB PA3HBIX CTPAaH HABSA3BIBAIOT «HOBYIO BHPTY-
IBbHYI0 peanbHoCThY. Kak ciencTsue, mosiBisieTcs Bce Oosblie aeTeil ¢ neprudepriiHbIM MBIIIJICHUEM, JIU-
LIEHHBIX CYTEBOT'O BOCIIPHATHSI ACHCTBUTEILHOCTH. A BOT YK€ OTCIOAA, Pa3BUBAsACH U MPHUCIOCAOINBAACH K
HOBBIM TEXHOJIOTHSIM, MO3T TepsAeT 0a30Bble COLUAIbHBIC HABBIKH, IPOUCXOMUT UX YracaHHe, COLUaIbHOEe
MoBesieHue yxyamaercs» [15].

Ho «uudpoas» smoxa He MEHSET CaMOro 4eJOBeKa, «HE MOXKET U3MEHHUTh M€HHBIH KOJ| CaMOro 4eJo-
BEYECKOTo cyluecTBa» [15], a MeHseT ycloBUs, B KOTOPbIX OH BBIHYXXICH >KUTb. He M3MEHAIOTCS B CBSA3U
nudposu3zanueil oduiecTa TpaIUIMOHHbBIE IPUOPUTETHI POIOBOIO U COLUAIBLHOTO YenoBeka. OHU OCTar0TCs
MPEeXHUMHU: 0€30I1aCHOCTh, MUTAHUE, 3T0POBBE, CEMbSI, IIETH, CAMOpeaTH3ays. ITO 3HAYHUT, YTO 3HAYUTENb-
Hasl 4acTh HACEJIEHUS 3€MHOI'0 11apa He YCIEeBaeT 3a TEXHUUYECKUM Pa3BUTHEM U HE aJallTUPOBAaHA K COBpE-
MEHHBIM YCJIOBHUSIM XU3HHU.

B HacTosiiee Bpemsi BocTpeOOBaH 4eI0BEK KPEaTHUBHBIM M KOMIIETCHTHBIN, 8 CEMbsl U IIKOJIA YIOPHO
TUPAXHUPYIOT KEPTB «III00ANBHON AeOnnu3auny HaceneHus» [16; 7]. A kak OBITH C TeMH, KTO HE OTBEYaeT
TpeOOBaHUAM «KPEATUBHOCTH M KOMIIETeHTHOCTU»? B cBsi3u ¢ 3T0i npoOneMoii MOSBUINCH BbICKA3bIBAHUS
WAEW O HOBOM HHCTHTYTE CEMBH, 0 HEOOXOAMMOCTH KOHTPOJS Haa pokaaeMocThio [17], uTto obecrednt
BBDKMBAHHE M YCTOMYMBOE Pa3BUTHE III00ATBHOTO 00IIECTBA.
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MOXHO ¢ YBEPEHHOCTBIO TIPOTHO3UPOBATh, YTO OCTHIKCHHUIO MHOTHX JIECTPYKTUBHBIX IIEJICH, B TOM
qrcie ¥ 0003HAUCHHBIX, OYJIET CIIOCOOCTBOBATH YCTAHOBJIIGHUE KOPPYMIIUOHHBIX OTHOIIEHHH. U 31ech Hano
UMETh B BHJY HE Ty KOPPYIIIHIO, C KOTOPOW OOPIOTCS MPaBOOXPAHHUTENILHBIE OPraHbl Ha HAIMOHAIHLHOM
YPOBHE, a KOPPYIIIHIO MEXITYHAPOIHOTO YPOBHS H €€ OIpPENEICHHYI0 (HOpMYy — MOJUTHYECKYIO KOPPYII-
1o, B GONBIIMHCTBE CiTydaeB KOPPYMIIUOHEPHI 3TOTO YPOBHS HE MOMANANAIOT O] JICHCTBHE HOPM HallHuo-
HaJLHOTO aHTHKOPPYIIIIHOHHOTO 3aKOHOAaTenscTBa [18; 78].

Obcyorcoenue

B acriekte 0003HaUCHHBIX MPOOJIEM CYIMIECTBEHHOHN MPEICTABISACTCS POJIb KPUMUHAIUCTUYCCKON Hay-
ku. [lo-HameMy MHEHHIO, KPHUMUHAIMCTHKA JOJDKHA OCYIIECTBUTH MEPEXO] OT TPAIUIIMOHHOTO «CIIEI0Ba-
HUS» 32 MPOU3OIIEANTNM IPECTYITHBIM COOBITHEM, K €r0 IMPEICKa3aHui0 M COOTBETCTBYIOIIEH pa3paboTke
COOTBETCTBYIOIIMX MEp OINEpekaroliero xapakrepa. [Jis 3Toro B KpUMUHAIUCTHKE CIEIyeT U3MEHHUTH €¢
(yHKIIMOHANBHBIE TTpropuTeTsl. OHA AOKHA HE TOJIBKO M3YYaTh SIBICHHSA, HO M HMETh BO3MOXKHOCTH IIPO-
THO3MPOBAThH X JalIbHEHIIIee Pa3BUTHE.

KpuMunanicTiuaeckuii Iporao3 0 BO3MOXXHOCTH KPUMUHAIBHOM IEATEIBHOCTH B ONpE/IelIeHHON cepe
WJIH B CBSI3U C OTNPEACIICHHBIM HOBBIM COIMAIBHBIM SBJICHUEM JOJDKEH OBITh PEean30BaH Ha dTarie, mpe/IIie-
CTBYIOIIIEM OCYIIECTBICHHUIO 3TOM NIEATENFHOCTH, /10 TMOSBIECHHUS, KAK MHHUMYM, MacCOBBIX CITy4aeB COBEp-
IICHHS TPECTYITHBIX JCSTHUIA.

MoskeT 3aKOHOMEPHO BO3HUKHYTH BOIIPOC O BO3MOXKHOCTH TaKOTO MPOTrHO3a. MBI cuMTaeM Takoe Ha-
MpaBJIeHUE KPUMUHAIMCTHYECKON HAYKH BIIOJIHE pEabHBIM, HO, K COXKAJIEHUIO, HE OCYIIECTBISIEMbIM B Ha-
CTOsAIIEee BpEMSI.

[IporHo3upyromass pyHKIUS KPUMHHAIHCTUKA MOXET OBITh pealli30BaHa IO JIBYM HAIIPaBIICHUSM.
KpumunanucTiuecknii Mporao3 MOKHO OCYIIECTBUTH, BO-IIEPBBIX, B MPOIIECCE OCYIIECTBICHHUS SKCIIEPTH3BI
HOPMAaTHBHBIX MPABOBBIX aKTOB M, BO-BTOPBIX, OCYIIECTBIISAA KPUMHUHAINCTUYECKAN aHAIN3 CTPEMHUTEIHHO
BO3HUKAOIIUX HOBBIX OOIIECTBEHHBIX OTHOIICHHNA, DKCIEPTH3a HOPMATUBHEIX MPABOBBIX aKTOB MO3BOJISIET
pa3paboTaTh MOAETh KPUMHHAIBHON ACSITeIbHOCTH. Ha OCHOBE ATOW MOJETH ONMpPEICNSIOTCS OTpaXaTelb-
HbIE BO3MOYKHOCTH 3JIEMEHTOB MAaTE€PHAIBLHONW CTPYKTYpPHI MPECTYIUIEHUS, €r0 TIOCIEICTBHS, a TAK)KE MEpHI,
HaIpaBJieHHBIE Ha €ro mpefoTBpaileHue. Ha 3Toli 0CHOBE BO3MOXKHA MOATOTOBKA 00OCHOBAHHBIX MPEIJIO-
KEHUI 00 yCTPaHCHHUHU BBIABICHHBIX B IMMPOEKTaX MPABOBBIX aKTOB (MPABOBBIX aKTaX) HEIOCTATKOB, CIIOCO0-
CTBYIOIIUX BOZHUKHOBEHHUIO KPIMHHAIHHBIX PHCKOB.

B acrmekTe NmpOTHBOICHCTBUS TPECTYIMHOW ACATEIBHOCTH BO3pacTaecT MOTPEOHOCTH B pa3padoOTKe U
peaizanui Mep KPUMHUHAIUCTHYECKON MPOQUIAKTUKU. DTa (YHKIHUS KPUMUHAIMCTHKU HEIOCTATOYHO
paspaboTaHa, HO B YCIOBUSIX HH(MOpMATHU3aUK U UG POBU3AINN O0IIECTBA TAKOE HANpaBlicHHEe KPUMUHA-
JIUCTUKH MPUOOPETACT 0COOYIO0 3HAUUMOCTb.

CuuTtaercs, 4TO Peaanu30BaTh 3Ty (PYHKIHIO KPUMUHAIUCTHKU BO3MOXXHO B paMKaX KpUMHUHAITUCTHYEC-
CKOTO 00CCIICUCHHSI PACKPBITHS, PACCICIOBAHUS U TIPS IYTIPEIKICHHS IPECTYIUICHUM.

O06s13aTeNnbHOM COCTAaBHON YacThI0 KPUMHUHAIMCTUIECKOTO 00ecTieueHusl IBIseTCs BHEIPEHHE, T.€. pea-
JMU3alUsl HAYYHBIX KPUMHHAINCTUYECKHX pa3paboTok. BHempeHme, W C O3THUM CJeIyeT COTJIAacHUThCS,
M.B. Cy060oTiHa paccMaTpHBacT B KaUeCTBE CAMOCTOSATEIBHOTO M BEChbMa Ba)KHOTO dTara KPUMUHAIIUCTH-
YeCcKoro oOecreueHusT NPAaKTHIECKOW JesATenpbHOoCcTH. CIocoObl BHEAPEHHS HAyYHBIX pa3paboTok
M.B. Cy66oTrHa pasmenmia Ha Tpu Buaa: 1) oOydenwme; 2) W3gaHWe HAYIHOW JIMTEPATYPHI IS CAMOCTOSI-
TEJIHHOTO M3Y4YCHHS, 3) KOMIBIOTEPU3AIUs paccieIoBaHus (BHEAPEHUE CHEIMATHN3UPOBAHHBIX MPOTPaMM)
[19; 79]. YkazaHHbIe cOCOOBI BHEAPEHHSI HAYYHBIX Pa3pa00TOK HE OPHUEHTHPOBAaHBI Ha MPOQPUIAKTHKY CO-
BepIIeHus mpecTyruieHnid. OHM MPU3BaHbl 00€CMEYNTh MPAKTUIECKIX PaOOTHUKOB KPUMHUHAINCTUIECKUMU
3HAHUSMH, HCIIOJIb3YEMBIMU JJIsI PACKPBITHS U PACCIICAOBAHUS PECTYIUICHHMA.

Ha st0 e obpamaer Baumanue u 10.I1. ['apmaeB, KOTOpHIiA MpearaeT yTOYHUTh NIEPEYCHb CIIOCOOO0B
BHEJJPEHUS] KPUMHHAIHCTUIECKIX Pa3pabOTOK B MPAKTHKY.

PaccmatpuBas obydenme kak crocod BHeApeHUs MeTonuku pacciegosanus, FHO.I1. ['apmaeB cumraer,
YTO «HEOOXOAMMO PACHIMPATH KPYT aJIpecaToB — KOHEUHBIX MOTPEeOUTENeH pekoMeHaui. TpauiimoHHbIe
MOTPEOUTENN — 3TO CIIeIOBATENN, HHbIE MPEICTABUTEIN CTOPOHBI OOBHHEHHS B YTOJOBHOM IpOIIECCE, CY-
neu. HeTunuyHble, HETPAAUIIMOHHBIE MMOTPEOUTENN — 3HAYUTENHHO Ooniee mMHUPOKuil Kpyr juil. Cunraem
OUYEBUHBIM, YTO COOTBETCTBYIOIINE KPUMUHAIUCTHICCKUE U IIUPE — MEKOTPACICBBIE pa3pad0TKH MOTYT U
JIOJDKHBI OBITh aJIpECOBaHBI HE TOJIEKO UX «TPaIUIIMOHHBIM KOHEYHBIM TIOTPEOUTENSIM», HO M TIOTPEOUTENSIM
HETHUIMYHBIM, TIPEXKIE BCETO, MOTEPIEBIINM W WHBIM TpakKIaHaM, OTHOCSIIUMCS K «TPYIIIE PHUCKa», CTaTh
TakoBeIMW» [20; 31, 32]. DT0 MHEHHE MOXKET BBI3BAaTh HEIOBEPHUE, €CIIM OTPAHUYMBATHL CBOE MMOHUMAaHHUE Ya-
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CTHOM METOJMKH paccieJOBaHUs MPECTYIUICHUH, NI ee MpeIHa3HAYCHUEM TSl PaKTHYECKON AesATelNb-
HOCTH TIO PACKPBITHIO M PACCIIEOBAHMIO MIPpecTyIyieHnid. Tor/ia BOZHUKAeT BOIIPOC, 3a4€M 3TH 3HAHHUS «II0-
TEPIEBITAM W WHBIM TpakKIaHaM, OTHOCSIIUMCS K «rpyrmire pucka»y [20; 32]. YroyOusmuch B TOHUMAaHWE
uzaeu FO.I1. l'apmaeBa, MOXHO MIPUHSATH €€ B YACTH «IIPeoOpa30BaHusi KpUMHUHAIMCTUIECKUX pa3paboToOK A
mpo(eCCHOHAIOB B PEKOMEHIAIIMK MPOCBETUTEIILCKOTO XapakTepa» [21; 48]. Ho u B maHHOM cily4ae Haao
BECTH PEYb HE O «IIPOCBEIICHWN» WHBIX JIHI (TpaXKJaH), KOTOPOE MPEACTABIIIET COOOU «pacmpocTpaHeHHe
3HaHUH, 00pazoBaHus» [22; 504], a 0 mMpoUITAKTHKE COBEPIICHHUSI C UX CTOPOHBI MPECTYILICHUH.

PaccmarpuBass MeETONMKM  paccieqoBaHUs MPECTYIUICHHH KOPPYNLUMOHHOW  HampaBlIEeHHOCTH,
FO.I1. T'apmaeB Bce ke ynmoMHHAeT MPOQUIAKTHIECKHUE MEPBI, XOTS 0 KpUMHHAIUCTHYECKON TIpodHIakThKe,
KaK TakoBOH, He TOBOpHUT. [Ipu 3TOM OH yKa3anm Ha psi METOMOMOTHYECKHX MPaBWI: KPUMHUHAIACTHIECKAS
XapaKTepPUCTUKAa Ha3BAaHHBIX NPECTYIUICHHH MOXET ()OPMHUPOBATHCS W TPEACTABIATHCS B JIBYX (opmax:
1) B «atpoheccHOHAIBHON» U 2) B «IPOCBETUTENBCKOMY. Tak, B paMKax TaKOH «IIpoLeAypbl mpeobdpa3oBa-
HUS» MOTYT OBITH CO3/IaHBI PEKOMEHIAIIUH «O MPOTHUBOIACHCTBUH MTPOBOKAIINH, TTOACTPEKATENECTBY M UHBIM
HE3aKOHHBIM METOJIaM 0OPBOBI C KOPPYIIHUEH; a TAKXKe O TOM, KaK YeJIOBEKY He JOIMYCTUTh BOBJICUCHUS ce0sl
B OTH MPOTUBONPABHBIC JESHHUS B TUIUYHBIX, XOPOIIO 3HAKOMBIX KaXKJOMY >KU3HCHHBIX CHTYyallH-
sx» [21; 48, 49].

Takue pekoMeHIaNU IpUeMIIEMbI He JJIs1 BCeX MPECTYIUIEHUH KOpPYNIMOHHOM HanpaBieHHOCTH. OHH
MPEICTaBISIIOT HHTEPEC IS TeX BUAOB MPECTYIUICHHUH, T1Ie HATMUECTBYeT (pr3ndecKoe JIMIO0 B KayecTBE MO-
TeprneBmero. Ho 3To cBOHCTBEHHO He KaXKIIOMY KOPPYIIIMOHHOMY IpecTyIUieHuIo. B psge ciaydae Heor-
pPaBIaHHO TOBOPHUTH O TMOJOOHBIX PEKOMEH[AIMIX W B OTHOIIEHWH METOJUK TPYyMIIoBoro xapakrepa. llpu-
JaTh «IIPOCBETUTEILCKHI» XapaKTep BCEM METOJMKAM PaccieAOBaHHS NPECTYIUICHUH KOPPYNUUOHHON Ha-
MIPABJIEHHOCTH HE MPEICTABISIETCS BO3MOKHBIM IO IPUYNHE WX PA3IHMUUi 0 OOBEKTY MOCATaTEeIbCTRA.

Hampumep, amst Takoro KOppyHIIMOHHOTO MPECTYIUICHNUS, KaK JIETaTn3allis CPEICTB, TOTYISHHBIX Ipe-
crynabiM myTeMm (cT. 235 YK Pecniybnuku benapych), He siBIseTCsl XapaKTepHBIM HaJIMYUE MOTEPIIEBLIETO.
CoBceM WHasi CUTyalysl CKJIQABIBAETCS, €CJIM TOBOPUTH O BBIMOTaTeNnbCTBE B3ATKH (4. 2 / cT. 430 YK Pec-
myOnmku bemapycs), korya B kauecTBe 00BEKTa IMOCSITaTENbCTBA BEICTYIA€T KOHKPETHBIA IpaXkIaHUH.

«[IpeobpazoBanme» KPpUMHHAIMCTHYECKUX pa3paboTok, mo muenuto lO.I1. 'apmaeBa, JOKHO MMETH
BUJ «IIAMATOK, KPaTKUX MOCOOUH, BUIEO()UIBMOB, OYKIETOB, alpeCyeMbIX HE TOJIBKO CIEAOBATEISIM U OIIe-
pPaTUBHBIM paOOTHHKAM, HO W TIOJI0O3PEBAEMBIM (OOBHHSAEMBIM), a Takxke morepreBmumy» [21; 48]. MbI cum-
TaeM, 4TO C TOYKH 3PEHHUSI COBPEMEHHOTO BpeMeHU WH(OpMAIis MOXKET OBITh AOBEJeHa J0 MOTpeOuTeNns
WHBIM TyTeM. Hampumep, mocpenctBom rinodanbHO#M cuctembl MHTepHeT. Ha ceromHsmHuiA 1eHb MHOTHE
JIOIU €XKEIHEBHO IMOJIB3YETCSA CIOXKHOH KOMIIBIOTCPHOM M MOOMJIBHOU Tene(OHHON TEXHUKOH, MO3BOJISAIO-
el YUTaTh TEKCTHI Pa3IMYHBIX 00BEMOB, MPOCMATPUBATh QOTO, BUIEO U Jp. TakuM ke 00pa3oM MOXKET
OBITH JOBe/IcHAa KpUMHUHANKMCTHYECKasi HHPOPMAIHsl, UMeIoIas MpoQUIaKTHYECKOE 3HAYCHHUE.

Unes, Boickazannas O.I1. 'apmaeBbIM, npencTaBisieT HHTEPEC, TaK Kak, HECMOTpPS Ha TO, YTO cCaM aB-
TOp HE TOBOPHUT 00 3TOM, OHA OPHEHTHPOBAHA Ha MPEAYIPEKICHIE U TPOPIIAKTUKY MPECTYIUICHUH.

Bwi600b1

Ha ocHOBE M3JI0KEHHOTO MPEICTABISICTCS BO3MOXKHBIM CACIATh HEKOTOPBIC BHIBOIBI.

Bo-niepBbIX, mporieccsl HHGOpMATH3AIMH U IU(POBU3AIMK O0IIECTBA, HAPSLY C TIOJIOXKUTENBHBIM, CO-
JIep KaT psijl HETAaTHBHBIX TPOSIBICHUH.

Bo-BTOphIX, Hanboyiee OMacHBIMU TSl OJIArOIMONIy4Hsi, KaK OTACIbHBIX TOCYAapCTB, TAK H MHPOBOTO
COO0IIeCTBa B IICJIOM, SIBIISIOTCS CICIYIONINE OTPUIIATEIbHBIC MPOSBICHUS WHOOPMATH3AIUU U [IUPPOBU-
3anuu: obecrevrnBaeTcsl IMUPOKHUI JOCTYIN K HEraTHBHOM MH(OpMAaNnu, KOTopas CrocoOCTBYET JECTPYK-
TUBHBIM TMPOSBICHUAM TCUXHUYCCKHU HEAJCKBATHBIX JIOJCH; NHOOPMAIIMOHHOE TTPOCTPAHCTBO PACIIUPSIET
BO3MOKHOCTH JIJISl pEaM3allii Pa3IUYHBIX TEXHOJIOTMI MaHUMYJIWPOBAaHHS CO3HAHHUEM IOJIb30BaTelleh
nH(popMaIHe; cCoBpeMEeHHOEe WH(POPMAIIMOHHOE IPOCTPAHCTBO BCE Yallle MpeBpaniaeTcs B apeHy MpoTH-
BOOOpPCTBA TrOCYIapCcTB HAa YPOBHE WH(POPMAIMOHHONH W KHOEPBOMHBI; CO37aeTCs OCHOBA JJII BCEOOHIero
KOHTPOJIS 32 HACEJICHHEM B MacTabax Kak OTIEIbHO B3ATHIX TOCYJIapCTB, TAK U MHPOBOTO COOOIIECTBa B
1enoM; nHPOPMAIMOHHOE MPOCTPAHCTBO TpeBpainaeTcs B chepy COBEpUICHHS NMPECTYIUIGHUH 00meyro-
JIOBHOT'O XapakTepa.

B-Tpetbux, CBOeBpeMEHHOE IPOTUBO/ICHCTBHE HETATHBHBIM TPOSBICHUSIM HH()OPMAaTU3AIUHN U ITUPPO-
BH3AIMM OOIIECTBA MPEAINOaraeT Pa3BUTHE MPOTHOCTUCTHYSCKON M MPOGUIAKTHYECKON COCTABIISIOIIUX
KPUMHHAIACTHYECKON HAYKH.
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B-ueTBepThIX, BO3pacTaromuil YPOBEHb MEKIOCYIAapCTBEHHOW KOHKYpPEHLUH B cdepe pa3BUTHSA HH-
(OpMaIMOHHBIX TEXHOJOTHH, a TaKkkKe (OPMUPOBAHME HAIMOHAILHOTO WH(OPMAIMOHHOTO KOHTEHTA TIO-
BIIEKYT 3a 000 yBeNHYeHNE KOIMYECTBA U YCIOKHEHHUS KOPPYNIIMOHHBIX OTHOIIEHHUH.

B-nateix, mporneccrsl nHbOpMaTH3aiy 1 HU(POBU3AMK 00IecTBa 1eneco00pa3HO UCTIONB30BaTh IS
AHTUKOPPYHIIMOHHOTO BOCIIUTAHUS TPaKIaH U MPOPIIAKTHKY KOPPYNIIMOHHBIX TPaBOHAPYIICHUH.
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AM. Xnyc

Chbi0aiisiac sKeMKOPJIBIKIIEH Kypecy MaceJieiepi TYPFbIChIHIAFbI
Ka3ipri JyHHe:Ky3i KOFaMIaCThIFbIHBIH J1aMYybl

Makanana >keell TeXHOJOTHSUIBIK JaMyJbIH HOTIDKeciHIe OacTankpl DUQpIaHABIpYFa >KoHE IUQPIBIK
KOFaMFa aifHally YpJAiciMeH OipTyrac KEHICTIKTE >KYMBIC ICTEHTIH aKmapaTTBIK KOFaMFa aiHanFaH Kasipri
3aMaHFbl QJNEMIIK KaybIMOACTBIK TAJIKbUIAHABL. Byl 3epTTeylniH MakcaTbl — HPOrpeccUBTi chibaiiac
JKEMKOPJIBIK acreKTiciHaeri Kasipri KOFaMHBIH KayilTi TeHACHUMsUIAPBIH aHbIKTay, OOoJpKay OoJibIn
Tabbutazibl. 3epTTEy MakKcaThlHA JKETy YLIIH 3epTTEYAiH JKallbl FHUIBIMH OMICTEPIMEH KaTap IKeke
TYJIFJIap/ibIH  KbIJIMBICTBIK OarbITBIH aHBIKTAHTBIH TEepic QJICYMETTIK KyObUIBICTApPFa COT-CapanTaMaiblK
Tangay KoJmaHeuabl. Kasipri KoramIarbl KBUIMBICTBIK OPEKETTIH KYIICIOIHE OKEJETIH KEeMIIUTIKTepi
tanpassl. Kasipri KoraMHBIH KepiHiCTepiHiH 0ipi — IICUXHUKAIBIK TYPFBIIAH TYPAKTHl eMecC aJaMaapra Tepic
acep eTeTiH Tepic aKMapaTTHIH JKalmai Tapalysl, Oy TeK MEIUIUHAIBIK FaHA €MEeC, COHBIMEH 0ipre YITTHIK
Kayinci3mik mpoGiemachlH jma  Ounnmipeni. bapnelk  akmapaTrTelk  pecyperapra, ocipece Famamtopnma
LIOFBIPJIAHFAH PECypCTaparbl aKnaparThl Kayilci3 naiijanany mapaiapblH 93ipiiey YChIHBUIABL AKIapaTThIK
KEHICTIKTI aKMapaTThIK COFBIC JKYPri3y JKOHE KbUIMBIC jKacay YIUIH MaijagaHy apKbUIbl aKIapaTThl
nailananynbUIap/Asly Ol-epicTepiH Oackapy TeXHOJIOrHsAChIHA Kayin TenOeiai. JKeke memuiekertep MeH
OyKin oyieM ayKbIMBIHIQ XaJIBIKTHI JKaIbIFa Oipaeil Oakpuiay yIIiH Heri3 jxacanaipl. bys OGarbITTapIblH
Ma3MYHBI FBUIBIMHBIH OJIAPJIBIH alaMfa, KOFaMFa jKOHE MEMJICKETKE TepiC 9CepiHiH KOpPiHICTepiH IMIeKTeHTIH
nrapanap JKyHeciH Kypynarbl peuiH aHbIKTaiinpl. COT MEAMLHHACBHIHBIH OOJDKAMIBIK JKOHE AlIBIH aly
(YHKOMSUIApBIH  JAMBITY, a3aMaTTapAbl ChlOalnac >KEMKOPIBIKKAa Kapchl TopOuerney »oHe chlOaiac
JKEMKOPJIBIK KYKBIK OY3yLIBUIBIKTAPBIHBIH aJJIbIH ajly MaKCaThIHIa aKIapaTTaHIbIpy KoHE LHbpIaHabIpY
MIpoLeCTepiH NaiilallaHy KaXKeT JeTreH TY>KBIPBIM >Kacall/ibl.

Kinm cesdep: aknapaTranaslpy, UU(pIaHbIpy, KOFaM, akapar, Tepic akmnapar, aknapaTThlK KEeHICTIK,
aKMapaTTBIK COFBIC, KPUMUHAINCTHKA, O0JIKaY, allIbIH ally.

A M. Khlus

Development of a modern world community in the aspect
of the problems of combating corruption

The article discusses the modern world community, which, as a result of rapid technological progress, was in-
itially transformed into an information society that functions in a single space, with a tendency to its subse-
quent digitalization and transformation into a digital society. The purpose of this study is to identify, forecast
dangerous trends of modern society in the aspect of progressive corruption. To achieve the goal of the study,
along with general scientific research methods, a forensic analysis of negative social phenomena that deter-
mine the criminal orientation of individuals was used. The shortcomings of modern society, which entail the
intensification of criminal activity, are analyzed. One of the manifestations of modern society is the massive
dissemination of negative information that adversely affects people who are not mentally stable, which repre-
sents not only medical, but also the problem of national security. It is proposed to develop measures for the
safe use of information in all information resources, especially those concentrated on the Internet. No less
danger comes from the technology of manipulating the minds of users of information, using the information
space to conduct information warfare and commit crimes. The basis is being created for universal control
over the population on the scale of individual states and the whole world. The content of these trends deter-
mines the role of science in developing a system of measures to limit the manifestations of their negative im-
pact on the individual, society and the state. It is concluded that it is necessary to develop the prognostic and
preventive functions of forensic science, to use the processes of informatization and digitalization for the pur-
pose of anti-corruption education of citizens and the prevention of corruption offenses.

Keywords: informatization, digitalization, society, information, negative information, information space, in-
formation war, forensics, forecasting, prevention.
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IIpo61eMbI NIPAaBOBOIO PeryJMpoBaHUs HOPM
rPa’kIaHCKOI0 3aKOHOAATEJIbCTBA 0 KOMMEPUYeCKOi TailiHe:
CPAaBHUTEJILHO-TIPABOBOI aHAJIN3

B cTaTtbe paccMOTpeH HHCTUTYT KOMMEPUYECKOH TaifHBI KaK OJHOI U3 CaMbIX JICHCTBEHHBIX Mep 00ecIIeueHns
MH()OPMAIMOHHOH 0€30MacHOCTH, MPOAHAIN3UPOBAHO HOPMATHUBHO-TIPABOBOE PETyIMPOBAHHE KOMMeEpYe-
CKOM TaifHbl B COBPEMEHHON UBUIIMCTUYECKOM Hayke kak Kasaxcrtana u Poccun, Tak u npyrux crpas. IIpo-
O1eMa KOMMepUYecKOH TaiHBI KaK 00BEKTa IPaXJAaHCKHUX IPaB HE TepsieT CBOCH aKTyalbHOCTH B COBPEMEH-
HOM MHMpE, YTO O0YCJIOBJICHO CTPEMUTENILHON MH(OpMaTH3aIMel 1 HHTEIIEKTyanu3alell IpoM3BOACTBa, 0-
BBIIICHUEM HAyKOEMKOCTH SKOHOMHUKH M OOJBIION KOMMEpPUECKOH HEHHOCThIO HOY-Xay, HIEH M MPOEKTOB.
ABTOpBI ONpPEAENAIOT MOHATHE, BUABI U MPU3HAKA KOMMEPUYECKON TalHBI, HCCIEAYIOT OCOOEHHOCTH Tpax-
JTAHCKO-TIPAaBOBOIl OTBETCTBEHHOCTH 3a HapylleHHe KomMMmepueckoi TaifHel B Pecmybimke Kasaxcran, Poc-
cuiickoit Penepanyu u psane Apyrux crpaH. B pabore ycraHoBiIeHa HEOOXOIMMOCTH JAlTbHEHIIETO COBEp-
IIEHCTBOBaHUS 3aKoHOMaresscTBa PecyOmmkn Kazaxcran u Poccuiickoit denepanum o KoMMepUecKoil Taii-
He, U3yYeHbl MEeXaHU3M 3aIlUTHI IpaBa Ha KOMMEPUECKYyIO TalfHy U CIlenM(HKa 3aIUTHI IIpaBa Ha KOMMepde-
CKYIO TaliHy B KOPIIOPAaTUBHBIX, TPYJIOBBIX M JIOTOBOPHBIX OTHOIICHHSX, OOYCIIOBICHHAs] HATMYUEM PEKHMa
KOMMepYecKOi TaifHbl mpu obopoTe Takoil nHpopmarmu. TeopeTnueckas U MpakTHUECKass 3HAYMMOCTh CO-
CTOUT B COAEP)KaHWU IAHHOW PabOTHI, CHOCOOCTBYIOLIEH YIiIyOJICHHIO HAYYHBIX 3HAHHH O IOPUIAMYECKOH
MPHUPOJIE TPAKIAHCKUX NPAaB HA KOMMEPYECKYIO TalHy.

Knouesvie cnosa: Kazaxcran, Poccust, FHCTUTYT KOMMEPUECKO#H TaiHbl, HHOPMALUS, CEKPEThI IPOU3BOACT-
Ba, MH(pOPMaNMOHHAs 0€30MacHOCTh MpeAIpHHUMaTeNeH, KoHduaeHnuaapHas HHpopManust, nHGopmarms ¢
OrPaHUYEHHBIM JI0CTYIIOM, IPaXaHCKO-IIPaBOBas OTBETCTBEHHOCTb, MEXaHU3M 3alIUTHI IIpaBa.

Beeoenue

Heob6xommmMocTh KOMITIEKCHOTO HAyYHO-TEOPETHUECKOTO MCCIICAOBAHUS IOPHUINMUECKON MMPUPOIBI TPaXK-
JTAHCKHX TIPaB HA KOMMEPYECKYIO TaliHy OOYCIIOBJICHA PSIOM SKOHOMHUYECKUX, TIOJIMTHYECKIX U OpraHU3allv-
OHHO-TIPaBOBBIX (hakTopoB. MH(pOpMaIIHOHHAS OpUEHTAIMS Pa3BUTHs OOIIECTBA U AKOHOMHUKH, HH(OpMaTH3a-
WS ¥ WHTEIUICKTyaM3amnusi 0OMECTBEHHOTO MMPOM3BOJICTBA W MPEANPHHIMATEIHCTBA, YCHICHNE KOHKYPCH-
LIUH, PacTPOCTPAHEHUE HA HAIIMOHATHHOM U MEXK/YHAPOIHOM YPOBHSIX OTICIBHBIX (hOPM HETOOPOCOBECTHOM
KOHKYPEHITUH, B YaCTHOCTH, KOMMEPUYECKOT0 IIIMTUOHAXKA B €r0 pa3HbIX (JopMax, aKTHBU3AIUS SKOHOMUICCKOM
pa3BeIKU MPEIONPEACIISTIOT POCT BHUMAHUS M YCUJICHHE TTPAKTHIECKOTO HHTEpeca K KOMMEPUECKOH TalfHe Kak
OJTHOM M3 CaMbIX JCHCTBEHHBIX MEP HMH(POPMAIIMOHHON Oe30macHOCTH. Ponb uH(OpMaIMK B COBPEMECHHOM
MUPE CJIOKHO MEePEOIICHUTh, B 3KOHOMUKE OHA CTajla OJTHUM M3 (PaKTOPOB MPOU3BOJICTBA, OTPEICIISIONIIM IS
KOMMEPUYECKHAX OpPTraHu3aIliil ¥ MPEANPHUHAMATEICH UX KOHKYPEHTOCIIOCOOHOCTh, @ BMECTE C TEM M CYIIIECTBO-
Bauue. [TosTomy 3ammra HHGOPMALIUH SIBISCTCS OJHOU M3 MPHOPUTETHRIX 3a/1a4 COBPEMEHHBIX IPOU3BOIUTE-
JIeH, a MTHCTUTYT KOMMEPYECKOU TaifHbI BBI3BIBACT OOJIBIION MPAKTUYESCKUN HHTEPEC.
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B TedyeHne qIMTENEHOTO HCTOPUIECKOTO BPEMEHN HHCTUTYT KOMMEPYECKOW TalfHBI OTCYTCTBOBAJ KaK B
Ka3aXxCTaHCKOM, TaK M B POCCHICKOM 3aKOHOJATENhCTBE, M, TONBKO C PAa3BUTHEM PBIHOYHOW HSKOHOMHUKH
BO3HHUKJIA HEOOXOAMMOCTH B 3aKpEIUICHUS TAaHHOTO MHCTUTYTa B HOPMaTHUBHO-TIPABOBBIX aKkTax PecmyOnuku
Kazaxctan u Poccutickoit @eaepanuu.

B EBpomne mpaBo perynmnpoBaTh KOMMEPUYECKYIO TailHy B 3aKOHE Hadajo pa3BUBATHCS TOJBKO B Hadase
90-x rr. mpouuIoro Beka. EMWHCTBEHHBIM UCKIIOYEHHEM sIBIsieTCsl DpaHIys, T/Ie TPaBOBO MHCTUTYT pery-
mupyetcs 3akoHoM ¢ 1844 r. [1]. Tem He MeHee, pa3zsutue EBpornetickoro corosza (EC) TpeOyer rapmonusa-
1MUY 3aKOHOJIATENILCTBA CTPAH-WICHOB W NPUBIICUYCHUS UX K TeM ke craHmapram. COOTBETCTBEHHO, B OiH-
xKaimem OymyImeM Mbl MOXKEM TPEATIONOKHUTh, YTO B HEKOTOPHIX CTpaHaX 3aKOH MOXET OBITh M3MEHEH,
9TOOBI 00ecIeunTh eauHoe mpaBoBoe noje EC.

B Amepuke perynupoBaHre KOMMEPUYECKOW TaiHBI TPOMCXOUT HA YPOBHE IITATOB, OOJBIIIMHCTBO W3
KOTOPBIX OOHAPOOBAIN U MPUHIN €IUHBIA paMouHbIi 3aKoHoAaTenbHbIN akT (Uniform Trade Secret Act)
onyoimkoBaHHEI Komuccueit mo yaudumuposannomy npasy (ULC) B 1979 r. u gomonHeHHs B 1985 1.
DTOT 3aKOH Ba)KEH B MEPBYIO OUepedb JUIsl KOMIIAHUN, OCYIECTBISIONIUX ACSITEIILHOCTh Ha TEPPUTOPUU HE-
CKOJIBKUX IITATOB, TaK Kak oaHou u3 neneit UTSA sBrsercs yHUHKaLUs 3aKOHOB ILITAaTa, PETYIHPYIOMINX
KOMMEPYECKYIO TaliHy.

B cTtpanax Asum mpaBo Ha KOMMEPYECKYIO TaliHy Ha 3aKOHOJATECILHOM YPOBHE TaKKE CIOXKHIIOCH B
Havasne 90-x rr. XX B. Bo MHOTHX OTHOIIEHUSIX 3aKOHBI, PETYJIUPYIONINE 3TH UHCTUTYTHI, aHAJIOTHYHBI HOP-
mam EC.

MHCTUTYT KOMMEpUYECKOW TaiHBI MPENCTABISCT OOJNBIIYI0 BaXKHOCTh C TOYKH 3PEHUS O0eCIeUeHHUsI
MPEMPUHUMATENBCKON JEATEIFHOCTH KOMMEPUSCKUX OpPraHU3aluidl W WHAWBUIYAIbHBIX TPEIIpUHUMATE-
JIed, a 3HA4YNUT U JJIs SKOHOMUYECKOro pa3BUTHA B LeloM. [loxanyi, 3TO €IMHCTBEHHBIN 3aKOHOJIATEIBHO
3aKpEeIJICHHBI WHCTUTYT, TO3BOJIIOMINN TPEANPUHUMATENSIM OCYIIECTBIIATh 3alIUTy MH(pOpMannu, HOY-
xay, 00JIaaroIIMX KOMMEPUYECKOM IIEHHOCTHIO UJICH U MPOCKTOB.

OnHako aHamu3 Ka3aXCTAaHCKOTO M POCCHUUCKOrO 3aKOHONATEIbCTBA, PETYIUPYIOUIETO OTHOILICHUS B
o0JacTH KOMMEpPUYECKOW TailHBI U CEKPETOB MPOM3BOJCTBA (HOY-Xay), a TAaKKe MPAKTUKH €r0 WCTIOTHEHHS,
yOeXIaeT B TOM, UYTO PEabHO 3alllUTUTh HAPYIICHHKIC MPaBa Ha KOMMEPUYECKYIO TallHy MPEACTABISACTCS Ce-
TOJTHS BEChMa MPOOJIEMaTHYHO.

Lens HpHEmHEH pabOTHI 3aKIIIOYaeTCs B MIPOBEACHUH MTPABOBOTO aHAIN3a HOPM TPaXXAAHCKOTO 3aKO-
HOJIaTENbCTBa 0 KoMMepueckoi TaliHe B Kazaxcrtane, Poccuu u psiie €eBponeicKux rocyapcTs, yCTaHOBIIE-
HUU UX TPaBOBBIX 0COOEHHOCTEH, NCTOPUM Pa3BUTHUS M COOTHOIIICHUS MPABOBBIX HOPM B 3THUX CTPaHAX.

OO0beKT nccaenoBaHusl — OOIIECTBEHHBIE OTHOIICHNUS, YPETYINPOBaHHBIE PAaBOBBIMH HOpMaMH, B KO-
TOPBIX pean3yIOTCsl CyOBEKTUBHBIE MPaBa YYaCTHUKOB T'PAXKIAHCKOTO 000pOTa HA KOMMEPYECKYIO0 TalHy
KaK Ha O0BEKT TPaKJAaHCKOTO MpaBa, a TAKXKe MPaKTHUKA MPUMEHEHUS HOPM T'PaXKIAHCKOTO 3aKOHOIATEIhCT-
Ba 0 KOMMEPUYECKOI TaliHe.

[IpenmMer mccieq0BaHNs COCTABISIOT MPABOBBIE HOPMBI, PETYIHPYIOIINE TPABOOTHOIICHNUS, CBA3aHHBIE
C 3aIIUTOW KOMMEPUYECKO! TaifHBI, 3aKpeTICHHbIE B 3aKoHOAaTenbeTBe PecyOnmmku Kazaxcran, Poccuiickoit
Ddenepanuu u 3apyOKHBIX CTPaH.

Jns noctrmkeHns Ha3BaHHOMW BBIIIE IIENTH B pa0bOTe OMPE/IENICHBI CIeIyIOIINe 3aJaqu:

— JIaTh MOHSITHE KOMMEPUYECKOU TallHBbI;

— BBIJICIIUTH BUABI M IPU3HAKK KOMMEPYECKOH TalHBI;

— IIPUBECTH OOIIYIO XapaKTePHCTUKY MpaBa Ha KOMMEPUYECKYIO TaiflHy B 3aKOHOJATeNbCTBE Pecybmu-
ku Kazaxcran u Poccuiickoit @enepanuu;

— 0XapaKTEepPU30BaTh MHCTUTYT KOMMEPYECKON TallHBI M METOJIBI €0 MPABOBOM 3anIuTH B PecnyOnmke
Kazaxcran u Poccuiickoit @enepanuu;

— paccMOTpeTh 0COOEHHOCTH TPaXKAAHCKO-TIPABOBOW OTBETCTBEHHOCTH 3a HapYIICHHE KOMMEPYECKOi
TaiiHbl B Pecrryonuke Kazaxcran;

— TIPOBECTH CPABHUTENBHBIA aHAIN3 TPABOBOTO PETYINPOBAHUS KOMMEPUYECKOM TaifHbI B TPAXKIaHCKOM
npaee Pecriy0Omnuke Kazaxcran, Poccuiickoit denepanuu u 3apy0OexHbIX CTPaH;

— IPOaHAIM3UPOBATh MyTH COBEPIICHCTBOBAHUS IPABOBOTO PETYIUPOBAHUS B cepe TPakIaHCKOTO
00opoTa nHGOPMAITUH U 3alIUTHl KOMMEPUYECKOUN TaliHbI.

Copepxkanre NaHHOW PabOThI 00YCIOBIMBACT TEOPETHUCCKYIO M MPAKTHUYECKYIO €€ 3HAYMMOCTh, I10-
CKOJIbKY aHaJIU3 MHCTUTYTa KOMMEPUYECKONW TaiHbBI CIIOCOOCTBYET YIIyOJICHHIO HAYYHBIX 3HAHUNA O IOPUAH-
YECKOU MPHUPOJIE TPAKIAHCKHUX IPaB Ha KOMMEPUYECKYIO TaliHY WU MEXaHWU3MBI 3aIlUThI 3THX TIPaB.
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Memoowt u mamepuaist

Mertompl, UCTIOJIE30BAaHHBIC aBTOPAMH B TIPOIECCE HATMCAHUS JaHHOW CTaThH, MOYKHO TTOAPA3ICITUTh Ha
o0IeHayJHbIe U CHEITUANTBHO-TIPaBOBhIe. K MEpBBIM OTHOCATCS TaKWUE METONBI, KaK aHAJU3 M CHHTE3, a KO
BTOPBIM MOKHO OTHECTH XapaKTEPHBIC AJIs IOPUIUYECKON HayKU UCTOPUKO-TIPABOBOM U CPABHUTEIHHO Ipa-
BOBOM METOJbI HCCIIEIOBAHMS.

Pesynomameoi

[onsTHE KOMMeEpYecKO TaltHbI 3aKperuieHo B ctatbe 126 ['paxkaanckoro kogekca Pecmybnuku Kazax-
cran (manee — ['K PK) cnenyromm obpazom: «[ paxxIaHCKHM 3aKOHOJATEIHCTBOM 3alIHMIaeTcsi HHPpopMa-
IIMs1, COCTABIISIONIAS CITY>KEOHYIO MITM KOMMEPUECKYIO TaifHy, B CIIy4ae Korja HHQOpMalus UMeeT JIeHCTBH-
TEJBHYIO M MMOTEHIUAIBHYI0 KOMMEPUECKYIO [IEHHOCTh, B CHIIy HEM3BECTHOCTH €€ TPEThUM JIMIIaM, K Hel
HET CBOOOZHOTO J0OCTYyINa Ha 3aKOHHOM OCHOBAaHWH W 00najgatens HHGOpMaUU MPUHUMAET MEPHI K OXpaHe
ee KoHpuAeHIHAILHOCTHY. [Ipn 3TOM cienyer 3aMeTuTh, 9To B cTaThe 115 'K PK «Bumbl 00bEKTOB TpaXkK-
JIAHCKHX TIpaB» WH(pOpMaIus B epedcHb 00BEKTOB HE BKIIOYEHA U OTHECEHA, 110 BCeH BHIUMOCTH, OHA OT-
HECeHa K JIPyTHM HeMaTepUallbHBIM OJiaraMm u mipaBam [2].

[onsTne komMMepueckol TaitHbl, cogepkameecs B 'K PK, panee Obuto 3akpemsieHO B yTpaTHBIIEM Ha
TaHHBIM MOMEHT cmry 3akoHe Pecrryonmuku Kazaxcran ot 31 saBapst 2006 r. Ne 124-111 «O wactHOM mipen-
MPUHUMATEIBCTBE» U MPETEPIIEIO HEKOTOPhIe M3MEHEHHUs, aHAIH3Yy KOTOPHIX CIelyeT yAeIUTh BHUMAaHHE.
Tak, HampuMep, MOSBHWIOCH YTOUYHEHHWE O NCHCTBUTEIBHON M MOTEHIHMAIbHOM KOMMEPYECKOW LEHHOCTH.
K ToMy ke Temneph HCHONB3YyeTCsS OrOBOPKAa O HEOOXOJUMOCTH JUIs oONanatelss WHGOpMAlUU MPUHUMATH
MEpHI [0 OXpaHe ee¢ KOH(MUICHIIMATHHOCTH. Takue U3MEHEHHUs CBSI3aHbI C JUHAMHUKON Pa3BUTHS 3aKOHOJIA-
TENbCTBA B MHPOPMAIIMOHHON cepe U He0OXOIMMOCTBIO MPABOBOTO PETYIHUPOBAHUS KOMMEPUYECKOH Taii-
HEHI [3].

B neficTByrommem Ha maHHbBIM MOMEHT IIpennpuauMaTenbckoM koaekce Pecyonmku Kazaxcran (mamee
— IIK PK) He oTpakeHO MOHATHE «KOMMEpUECKas TailHay, OAHAKO €ro MOJIOXKCHUS MOAYEPKUBAIOT aBTOHO-
MUIO BOJH CyObEKTa B TOM, KaKHe CBEICHHsSI OTHECTH K KOMMEPUYECKOH TaiiHe, KaKk MIMEHHO XpaHUThb U HC-
MOJIH30BAaTh Takyto HH(popManuio. Takue BO3MOKHOCTH CYOhEKTa IMO3BOIISIOT eMy pa3padaThiBaTh MEXaHU3M
3alIUTHl KOHQUACHIMAIbHOW HHpOpMannu, Hanbonee 3(pPEKTHUBHBIM B KaXI0M KOHKpeTHOM ciydae. Cy-
LIECTBEHHBIMHM JOCTOMHCTBAMH AHAJIU3UPYEMBIX HOPM SBISIOTCS: BO-TIEPBBIX, OJHO3HAYHOE OTHECEHHE
KOMMEPYECKOW TallHBI K pa3psty WHPOPMAIUH, BO-BTOPBIX, BO3MOKHOCTh CYOhEKTa YaCTHOTO MPEIPUHH-
MaTeIhCTBa CAMOMY ONPEICISITh COoJlepKaHne JaHHOW WHpopManuK, 6e3 H3ITUITHETO0 YTOYHEHHS €€ COCTaB-
JISIIOIINX, U, B-TPETHUX, BBIIBIICHHE KPyTa JHCTBUI, KOTOpbIE MOTYT HAHECTH yIepO HHTEpecaM cyOBhEeKTOB
YaCTHOT'O MPeANPHHUMATENBCTBA (pa3rilallieHue, oAyYeHHEe, UCIIONb30BaHue HHPOopMaILun) [4].

B Poccuiickoii @eneparuu (nanee — PdD) oxpana nHbopMaIiy, COCTABISIOMIECH KOMMEPUECKYIO Tak-
Hy, OCyIIecTBIsAeTCSA B cooTBeTcTBUU ¢ DenepanbHbM 3akoHOM PO o1 29.07.2004 N 98-D3 «O xommepue-
CKOM TaifHe» (nanee — 3aKoH 0 KOMMEpUECKOo TaiiHe) [5], a Takke MOoNIoKeHUsIMU TaBbl 75 ['paxxaaHckoro
Konekca P® (mamee — I'K PD) [6].

3aK0H 0 KOMMEPYECKOW TaifHe ompeenseT NOHITHE «KKOMMepYecKasl TaifHay» KaK peXHM KOH(HICHIIU-
IBHOCTH MH(OpPMAIIH, MTO3BOJIIONINNA ee 00JIafaTelNo MPH CYIIECTBYIOMINX MM BO3MOXKHBIX 00CTOSATENb-
CTBaxX YBEJIWYHUTH JTOXOMbI, H30€KaTh HEOMPABIAHHBIX PACX00B, COXPAHUTH MOJI0KEHNE Ha PhIHKE TOBAPOB,
paboT, yCIyr WK NOJYYUTh WHYI0 KOMMEpUYecKyio Beirony. K mHbopMaimm, comepxaiieid KoMMepUYecKyto
TaiiHy, 3aKOH OTHOCUT CBEICHUS JI000ro Xapaktepa (IIPOU3BOJCTBEHHBIC, TEXHUUECKHE, SKOHOMUUECKHE,
OpTaHM3allMOHHBIE W Jp.), B TOM YHCJIE€ O pe3yJibTaTaX HHTEIUICKTYyaJbHOH AEATENILHOCTH B HAy4YHO-
TEXHUYECKOH cepe, a Takke CBEICHHS O CIOCO0axX OCYIIECTBICHHS MPO(eccCHOHaTBHOU AesTeThHOCTH,
KOTOpBIE UMEIOT JEHCTBUTENBHYIO WM MOTECHIMAIBHYI0O KOMMEPUECKYIO LIEHHOCTh B CHIYy HEHW3BECTHOCTHU
WX TPETHUM JIMIaM, K KOTOPBIM Y TPETHUX JIUI HET CBOOOTHOIO JIOCTYIAa Ha 3aKOHHOM OCHOBaHHH U B OT-
HOIIICHUH KOTOPBIX 00JIaiaTeIeM TaKuX CBEICHUH BBEICH PEXKMM KOMMEPUYECKOH TalHbI [5].

Amnamornunoe onpeneneane naerca B [K PO — 310 gehuHUIINS K TTOHATHIO «CEKPET MPOU3BOICTBA
(Hoy-xay)». CienyeT OTMETHTB, YTO BOMPOC OTOXKIECTBIICHHS PacCMaTPHUBAEMBIX HMOHSTHH — CHOPHBIA B
COBPEMEHHOM IIUBUIIMCTUYECKON HAYKeE.

Brigensior mpu3HaKM, KOTOPBIE PACKPBIBAIOT CaMO IMOHIATHE «KOMMeEpUecKas TaiHa», KpUTepUH OTHe-
CEeHHUs CBEJCHHUH K MHPOPMAIUH, COAEprKalleli KOMMEPUECKYI0 TaliHy, U BBIpaOOTKE pa3peluTeIbHON Ccrc-
TEMBl K HEH JIUIl, YTO UMEET OCHOBOIIOJIAraioliee 3HaYeHUE NMPH BO3HUKHOBEHWH KOH(QIIMKTA IO MOBOAY
00BeKTa U HEOOXOAMMOCTH B Cy/IeOHOM TOPSIKE JOKAa3bIBAaTh 3aKOHHOE 00JIaaHue MpaBOM Ha KOMMEpUe-

Cepus «[lMpaBo». Ne 4(96)/2019 59



A.A. Hykywesa, J1.B. KyapsiBsuesa, V.A NBaH4yeHKo

CKyI0 TaiiHy. Kpurepuu oTHeceHuUs CBeICHNH K MHGOPMAITIH, COICPKAIeH KOMMEPUYECKYIO TaliHY, CXOXKH B
3aKkoHonarenbcTBe Poccnn u Kazaxctana. B OCHOBHOM 3TO KOMMepYecKas LIEHHOCTb CBEICHUM, €€ Heu3s-
BECTHOCThH TPETHUM JIMIIaM, 3aNHTEPECOBAHHOCTh CYOBEKTa B KOHOUACHIINANBHOCTH JaHHON WH(POPMAINH U
TO, YTO OH MPEIPUHAMACT MEPHI JIJIS NabHEUIIEr0 00ECIICUCHHS COXPAHEHUS 3TUX CBEJICHUI B TailHE.

I'K PK u psii yHOMSHYTBIX BBIIIEC 3aKOHOB IO3BOJISIOT IPU3HATH HH(OOPMAIIUI0 KOMMEPUYECKOM TalHOM
B CIIy4ae €e COOTBETCTBUS CIEAYIOIUM TPEOOBaHUIM:

1) uaop™Manus nMeeT NeHCTBUTEIHLHYIO WM MOTCHIUAIBHYI0 KOMMEPUYECKYIO IICHHOCTh B CHITY HEH3-
BECTHOCTH €€ TPETHHUM JIHIIAM;

2) K HeH HEeT MOCTyIla Ha 3aKOHHOM OCHOBaHMWH;

3) He moAMagaeT Moj MepedeHb CBEIACHHM, JOCTYI K KOTOPHIM HE MOXKET OBITh OTpaHUYEH, U MIEpPEeUCHb
CBEJICHHUI, OTHECCHHBIX K TOCYIapCTBEHHOM TaifHe;

4) obiagarens HH(GOPMALIMK MPUHUMAET MEPBI K OXpaHe ee KOH(PHUICHIIHAIbHOCTH.

[lepeuncieHHbIe KPUTEPUU PACKPHIBAIOT MPU3HAKK KOMMEPUYECKOW TaiHBI, HO HE JAlOT OTBETa Ha BO-
MPOC O TOM, YTO MOAPA3yMEBACTCS MMOJ MOHATHEM JEHCTBUTEIHHON WIIM TOTEHIMAILHOW KOMMEPUYECKOM
nenHoctu. [logpasymeBaeTcs, 9YTO BOMPOC O JACHCTBUTEIBHON MM MOTEHIIMAILHOW KOMMEPUYECKOW IIEHHO-
CTH 3aceKpedyeHHOU MH(opMaruu OyJIeT TakKe PenaThcsi caMUM CyObEKTOM YaCcTHOTO MpeNpPUHIMATEIh-
ctBa. O0s3aTENBHON MEpOii TT0 00ECIICYCHUIO PEKUMa KOMMEPUYECKON TalHBI SBISICTCS 3aKIIIOUeHE 00Jaia-
TeJeM ¥ KOH(PHUICHTOM KOMMEPUYECKOH TaiHBI COTIANICHUN O KOH(QUACHIMAIBHOCTH. Takke K HeoOXOoIu-
MBIM YCJIOBHSIM YCTaHOBJICHHS PEXKMMa KOMMEPUECKOH TalHbI IPH 3aKITI0UYEHUH TPaXKIaHCKO-TTPABOBBIX J10-
TOBOPOB OTHOCHUTCSI JTMOO TIOJIIHCAHHE CTOPOHAMH OTJIEILHOTO TTMCHMEHHOTO COTJIAIICHUSI O KOH(MHUIICHIIN-
QIBHOCTH, JIMOO BKIIFOUECHUE COOTBETCTBYIONIUX YCIOBHIA B IOTOBOP.

Ha mamr B3risia, 3aKoHOAATENh HECTYYaiHO MOCTYyMaeT MOJ00HBIM 00pa3oM, MOCKOJIBKY aHATHU3UpYye-
MO€ HaMU TIOHATHE ACHCTBUTEIBHON WM MTOTEHITMAIBHON KOMMEPYECKOHW IEHHOCTH WH(OPMAITUH, COCTaB-
JISFOIIEH KOMMEPUYECKYIO TaliHy, SIBIIIETCS OICHOYHBIM, HE TIOIAIOIIUMCS KaueCTBEHHOMY U KOJUYECTBCH-
HOMY BBIPQXKCHUIO, BCAKUN pa3 OTPAKAIIUM KOHKPETHOE, «MHIAMBHIYALHO OMPECICHHOS) COICPIKaHNE.

[TonsiTHE KOMMEpUYECKOil TaliHBI MOXET BKJIIOYATh B Ce0sl camble Pa3NYHbIE CBEICHUS W 3HAHUS KaK
TEXHUYECKOT0, TaK U OPraHU3aI[MOHHOTO U (DMHAHCOBOTO Xxapaktepa. K HMM MOXHO OTHECTH BechbMa 00-
IIUPHBIA TIepeueHbh MH()OPMAIMU: MPOU3BOJICTBCHHYI0 M TEXHOJOTHMYECKY0 MH()OPMAIUIO, JOKYMEHTHI O
KOMMEpPUYECKHX MEPEroBOpax M METOoJax IIeHOO0Opa30BaHus, CBSI3aHHBIE C MAPKETUHTOBBIMH HCCIIEIOBAHUSA-
MU PBIHKA, CBEeIeHUS 00 OpraHu3aIiy TPpyAa U KaApOBOW MONUTHKE, CTPATETHIO IPEANPUATHS IPH TIPOABH-
JKCHUH TOBapa Ha PHIHOK H T.II.

A.A. JlapuH B CBOCH CTaThe M3yJaeT OTACIIbHBIC IMPH3HAKH KOMMepUYeCKO# TaitHbl B Poccun n yTBep-
KITAeT, YTO 3alluTa KOMMEpPUYECKH 3HaYNMON WH(MOpMAIUH SBISETCS OJHOW M3 TapaHTHH OCYIIECTBICHHUS
MIpeNPUHUMATENBCKOMN EATENBHOCTH [7].

3aKOoH 0 KOMMEPYECKOW TaliHE BBIJCISCT 00sI3aTeILHBIM PU3HAKOM HH(POpPMALINK, COAEpIKaIIeH KOM-
MEpYECKYIO TaiHy, OrpaHHUYEHHE JIOCTyIa K 3ToH MH(opMarmu ee oOiiafaTesieM M CBS3BIBACT ¢ (paKTHde-
CKMM OTpaHHUYEHHEM JOCTYyIa K HEeW, IOPUINUECKYI0 MOHOIOIHIO Ha BO3MOYKHOCTH ITOJIb30BaHUS TAKOW HH-
¢dopmarueit. K Tomy ke CT. 5 msATas IaHHOTO 3aKOHA COJCPIKUT IEPEYCHb CBEICHUM, KOTOPhIE HE MOTYT
OBITh KOMMEpPYECKO# TaliHOW. DTO Te CBEJCHHUS, yMATYUBAHAE KOTOPBIX MOXKET PUYHUHHUTE BpeJl 0OIIECTBY
¥ TOCYyAapCTBY, HapHUMep, KM3HM M 3A0POBBIO TpaxkaaH. lIpuMepom Takxke MOXKET CIIyKHTh 4. 4 CT. 5,
B KOTOPO BHUMaHUE YACISAETCS CBEICHUSM O COCTOSIHUH MTPOTUBOIIOKAPHON 0€30MIACHOCTH U OKPYIKAIOIICH
CPeIbl, PaIUallMOHHOMY 3arps3HCHUI0 W JpyTruM (akTopaM, OKa3bIBAIOIINM HETaTUBHOE BO3JICHCTBHE Ha
obecnieueHue 0Oe30MacHOr0 (BYHKIIMOHHUPOBAHMS IPOM3BOACTBEHHBIX OOBEKTOB, 0€30MACHOCTh KaXI0To
rpaxJIaHuHA W 0€30MMacHOCTh HACENICHHUS B IIEJIOM. VX CIIMCOK yCTAHOBIIEH pacCMaTpUBAeMOMN CTaTheH, O1-
HAaKO CIIeAyeT MoJjiaraTh, YT0 OH MOXET OBITh pacImpeH [S].

B cT1. 6 paccmaTpuBaeMOro 3aKoHa MPEeAyCMAaTPUBAECTCS MPEAOCTABICHUE CBEACHUH, COCTABIISIOIINX
KOMMEpPUYECKYyI0 TallHy, OpraHaM TOCyIapCTBEHHON BIACTH M MECTHOTO CaAMOYIIPABICHUS MO UX MOTHBHPO-
BaHHOMY TPEOOBAHUIO M C YCIOBUEM COXPaHEHUS UMM JIOJDKHOTO PEXHMMa KOH(GUACHIMATBHOCTH MPEI0C-
TaBJICHHON MH(pOpMaLyu. AHaJoruuHas HopMa coaep:kutcs B ¢t. 28 TTK PK [4].

Cormacuo cT. 1469 I'K P® ob6amatens HCKITIOYUTEILHOTO TIPaBa Ha CEKPET MPOU3BOJICTBA MOXKET 3a-
KIIFOYUTh JIUIICH3UOHHBIA JIOTOBOP O TMPEIOCTABICHHH IIpaBa TIOJh30BAHHUS CEKPETOM IPOU3BOJCTBA
B IIpeJieNax, YCTAaHOBICHHBIX corijamieHueM. [Ipu 3ToM JumeH3uar o0si3yeTcsi COXpaHATh KOH(UICHIINATb-
HOCTH TIOJTYYECHHOH MH(pOpMaMK B TEUYEHHE NEHCTBHS JOTOBOpPA M /IO MPEKpaIIeHUS NEHCTBUS HCKIIOUYH-
TEIBHOT0 IpaBa Ha CEKpeT NMPOU3BOJCTBA [6].
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JlelicTBHE MCKITIOYMTEIHLHOTO MpaBa Ha CEKPET MPOU3BOJCTBA 3aKAaHYMBACTCS y BCEX IMpaBooOamaTe-
Jiell B MOMEHT yTpaThl KOHPHUAESHIIHATIBHOCTH CBEICHNH, KOTOPBhIE COCTABIISUIN €T0 COAEp KaHNe.

B psine 3apyOexHBIX CTpaH BBIACISIOTCS CXOXKHE KPHUTEPHU OTHECCHUS WH(POPMAIUM K KaTeropuu
KOMMEpUECKOW TaiHel, HanpumMep, B ['epmanuu B 3akoHe 0 HenoOpocoBecTHOM KoHKypeHmu (Unlauteren
Wettbe werb gezelz, UWG) k koMMepuecKoii TaliHe OTHOCUTCS MH(OpPMAIIUs, OTBEUAIOIas MPU3HAKY CEK-
PETHOCTH ([IOCTYIHAS TOJBKO W3BECTHOMY OTPAaHUYCHHOMY KPYTY JIUI), IPH YCIOBUW HAJINYHS Y BIaJembIla
nH(pOopMaIu 000CHOBAHHOTO UHTEPECa B €€ COXpaHeHuu [1].

B 3akonomarenscTBe OpaHIy KPUTEPUH OTHECSHUS WH(POPMAIMH K KOMMEPYSCKOH TaliHe UICHTHYHBI
HEMEIIKAM, OHHU OIpEe/IeHbl B 3aKOHEe 0 KoMMepueckoii Taiine (the Trade Secret Law), KOoTOpbIi, B CBOIO
odepenb, SBISIETCs cocTaBHOM YacThio Kommepueckoro komekca @panmun (French Commercial Code).

AHaJOTHYHO OIpeNeNsIeTcss KOMMEpUecKasl TaliHa 3aKOHONATeIbcTBOM Tamnanna. CriemayeT OTMETHTH
XapakTepHYIO ISl 3aKOHOAATeNbcTBa Tannanaa 0coOEHHOCTh, KOTOPAas 3aKJIF0YAeTCsl B TOM, YTO KOMMepYe-
ckast nHdopMmarus nojpaszensercs Ha JBa Buaa. K nepBoMy U3 HUX, Ha3pIBAEMOMY TPOMBINUICHHbBIC TAlHHBI,
OTHOCST CBEIICHUS, CBI3aHHBIC HEMOCPEICTBEHHO C MPOU3BOJICTBEHHBIM IPOIIECCOM JIMOO 3aTparuBaroIne
Kakue-T1u00 TeXHUYECKHE BOIPOCHL. BTOpoil B BKIIOYAaeT B ceOsS MHYHO KOMMEPUYECKYH0 HH(OpMAIHUIO,
TaKyl0 Kak METOAWKY MPOJax, PEKIaAMHBIE TEXHOJIOTHH, KIIMEHTCKHE 0a3bl U IPYTyIo MOJ00HYyI0 HHpOopMa-
1urt0. OCHOBHBIM UCTOYHUKOM PETYIMPOBAHUS OTHOILICHUM, CBSI3aHHBIX C KOMMepUuecko TaitHol B Taunan-
ne, siBisieTcst 3akoH 0 komMmepueckoii TaitHe (Trade Secret Act), comeprkamumii B ceOe MOJIOKCHHS KaK O 3a-
UTe KOMMepYecKor MH(pOpMannu, Tak U 00 yCIOBHIX BO3MEIIEHHUS Bpela, IPUIMHEHHOTO BCIIEICTBUE €
HapymieHus [8].

B Kutae orcyTcTByeT equHBINH KOAU(PUIIMPOBAHHKIA aKT, COACPIKANINN HOPMBI, PErYIHPYIOIINE KOM-
MEpUYECKyI0 TaifHy, BMECTO 3TOTO CYIIECTBYET HECKOJIBKO CTaTell M3 pazIMYHBIX 3aKOHOB, TaK WM WHAYE
3aTparuBaloNINX 3alIuTy HH(GOpPMAIINHU, BXOJAIICH B MOHIATHE «KOMMep4YecKas TaiHay». B gacTHOCTH, OHU
oTpaxxeHbI B 3akoHe 0 6oproe ¢ HenoopocoBecTHOM KoHKypeHIuel (PRC Law Against Unfair Competition),
yronoBHoM 3akoHoaaTenscTBe (PRC Criminal Law) u noroBopnom npase (PRC Contract Law).

Hekotopsie yuensie, HanpuMmep, JI.MUHBSHD, 0OTMEUAIOT, YTO HA MPAKTHUKE 3a4aCTyI0 BOZHUKAIOT TPY/I-
HOCTH Y IPOTHUBOPEYHS TP MPUMEHEHUN 3aKOHOB, TaK KaK OHU OITyOJIMKOBAHKI B pa3HOE BPEMS U B Pa3HBIX
cutyanusx [9].

B BenukoOpuTtanuu JeranbHOE OMpPEaesieHue TaHHOTO MTOHATHS OTCYTCTBYET, YTO CBSI3aHO C Pa3BUTHEM
B 3TOM TOCYJapCTBE 0CO0OH OTpAacCiM, PeryIMpyroIneii OTHOIICHHUS IO 3alluTe KOMMEPYECKON TaiHBI, —
koH(puaeHnuanpHoro npasa (Law of Confidence), koTtopas Bkitoumna B ce0Osi Hapsiy C OTACIbHBIMU JIC-
MEHTaMH PEeryJIMPOBaHMUS BEUTHBIX U 003aTeTLCTBEHHBIX IIPAaB TAK)KE€ U MHOTOYHCIIEHHBIE Cy/IcOHbIe Tperie-
neHTH [1].

AHaIM3 POCCHIICKOTO 3aKOHOIATEIhCTBA, PETYIMPYIOIICTO OTHOIICHUS B 00JIACTH KOMMEPUYECKON TaifHBI
U CEKPETOB MPOU3BOJICTBA (HOY-Xay), a TAKXKe MPAKTUKU €r0 MCIOTHEHUS, yOSKIaeT B TOM, YTO PEalbHO 3a-
IIUTUTH HAPYIIICHHBIE TIPaBa Ha KOMMEPYECKYIO TalfHy TPEICTABISETCS CETOAHS BeChMa PO0IeMaTHYHBIM.

Crenn¢uka 3aIuTh MpaBa Ha KOMMEPUYECKYIO TalilHy B KOPIIOPATUBHBIX, TPYAOBBIX U JOTOBOPHBIX OT-
HOIIIEHUSX OOYCIIOBJICHA HAIMYMEM PEKUMa KOMMEpPUYECKOW TaiiHbl ipu 00opoTte Takoi mH(opmanuu. Hc-
MOJIb3yEMBIE TIPABOBBIE CPEACTBA MPOSBISIIOTCS B Mepax CaMO3aIlUTHI, OCYIIECTBISEMBIX OpraHU3aIHSIMH
TP HApYIICHUH PeKUMa KOMMEPUECKOH TalHBbI, T100 0OpalleHny B TOCYAapCTBEHHBIE OPTaHbI [l 3aIUTHI
HapYIICHHBIX MPaB Ha KOMMEPYECKy0 TaiiHy. FOpUCAMKITMOHHBIC METOBI 3aIUTHl UHPOPMAIIMK 3aKITI0Ya-
I0TCS B OOpAallICHUH B YIIOJIHOMOYCHHBIC OPTaHbl, HAPUMEP, B apOUTPaKHBIC CY[bI ISl 3allUTHl CBOUX 3a-
KOHHBIX mpas [10].

Camo3ammura npaBa Ha KOMMEPUYECKYIO TaiHY BKJIIOYAET B ce0s Takue JCHCTBUA, KaK ONpeAcicHHUS
TOYHOTO MEpPeuHss MHPOPMAIUY, UMCIOIIEH KOMMEPYECKYIO IICHHOCTh, TIPH €€ HEU3BECTHOCTU TPETHUM JTHU-
11aM, OpTaHM3alyA 3aIUTH 3TOW HH(POPMALIMK OT JINII, K HeW HEeJOMMyIIEHHBIX, U BEIPAaOOTKa METO/IOB pado-
ThI C JaHHOM MH(pOPMAaLKEH THIIaMH, TONYIICHHBIMHU K Hell. K ToMy e opraHu3alidi CO31aioT Liejble OT/ie-
JIBI, PETYIUPYIONIHE PA0OTy ¢ BXHBIMU I HUX KOH(PUIACHIIUAILHBIMEA CBEICHUSIMU, 3aKIIOYAIOT C OIIIO-
HEHTaMH JIUIICH3NOHHBIC JOTOBOPHI M OCYIIECTBISIOT WHBIE Mephl. Tak, 3akoH PD o koMMepueckoi TaiiHe
JUIs. OXpaHbl KOH(PHICHIIUATLHOCTH HH()OPMAIIMU MTPElyCMATPUBAET ONpEICIIeHUEe TOYHOTO TIepeydHs CBEIe-
HUH, COCTaBJISIOIIUX TaKylo HH()OPMAIIHIO, OTPAHUYCHHE JTOCTYTA K HEH, YTO OCYIIECTBISCTCS B BEIPA0OTKE
nopsiika oOparieHus ¢ 3Toi nHpopManmel u A0cTyma K Hel. Takke COrflacHO 3aKOHY CIIeAyeT HAHOCUTh Ha
MaTepHualibHble HocuTenn Tpud «Kommepueckas TaiiHa» ¢ ykazaHWeM OOJIafaTellss Takod WHPOpPMAaIUH U
BECTHU Y4eT JIMIl, UIMEIONUX JAOCTYI K 3TUM CBEJICHUSIM, PETYIUPYs OTHOIICHUS HA OCHOBAaHHUU TPYIOBBIX H
IpaXIaHCKO-TIPaBOBBIX JOTOBOPOB [5].
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PaccmaTtpuBaeMblil 3aKOH TakKe BBOJUT IMOHITHE «Pa3yMHO JIOCTATOYHBIC MEPhD» IO OTHOUICHHIO K
MepaM TI0 OXpaHe KOH(PHUICHIIMATBHOCTH HHQOpMAIIHK 1 000COOIISET IBE OCHOBHBIC. DTO UCKITIOYEHHUE JIOC-
Tyna K WHGOPMAIMH, COCTABJIMIONIEH KOMMEpPUYECKYIO TalHy, JIFOOBIX JHIl 6€3 corjacus ee oOiiamaTers,
obecreunBaeTcss BO3MOXKHOCTh HCIIONB30BaHMs MH(OPMAIIUU, COCTABISIFOIICH KOMMEpPYECKYI0 TalHy, pa-
OOTHHKAMU W Tepefadn e¢ KOHTpareHTaM 0e3 HapyIIeHHs peKuMa KOMMEPIEeCKOU TalHBI [5].

B PK oxpana nHpopMaium, coaepxaiieii KoMMepUecKkyto TaiHy, onpeneisercs cr. 28 [IpeanpuHuma-
TEIHCKOTO KOJIEKCA M OTIMYASTCS OOJbIICH aBTOHOMHUEH CyOhEeKTa B 3TOM BONPOCE, TaK KaK yKe YIIOMUHA-
JIOCH BHIIIIE €MY TIPEIOCTABICHO MIPAaBO CAMOMY OIPECISITh MOPSIOK OTHECCHUS MH(POPMAIIHH K KaTCTOPHSIM
JIOCTYTIA, YCIIOBUS XPaHEHHSI U UCTIOIb30BaHMs HMHPOPMAITUH, COCTABIISIONICH KOMMEPYECKYIO TaiiHy [4].

IIpaBoBoe peryaupoBaHHe€ KOMMEpPUYECKOW TallHBI B TPYJOBBIX OTHOIIEHMSIX B KazaxcraHe ocyiiecTB-
nsieTcs Ha ocHoBaHUM TpymoBoro u IlpeanpuHUMATETHCKOTO KOJEKCOB, a B Poccmu Ha OCHOBaHWH CTa-
1M 11 3akoHa 0 KOMMepUecKoit TaitHe, TpymoBoro u ['pak1aHCKOTO KOJACKCOB.

W3ydenne cyneOHON MPaKTUKH MMOKA3bIBAET, YTO OTBETCTBEHHOCTh M 00BbEM KOMIIEHCALIWW 3a pasria-
IIICHUE CBEJCHHIA, COCTABIISIFOIINX KOMMEPYECKYIO TaifHy, B OOJILIIIMHCTBE CIIYYaeB CBS3aHbBI C YIYIMICHHON
BBITOJION M peXe — C peallbHbIM yIIepOoM. 3a pasriameHne KOMMEPYSCKON TaliHbI K HApYIIUTEIO Yallle
BCEr0 MPUMEHSAIOTCA MEPHI TPaXkITaHCKO-TTPABOBOI OTBETCTBEHHOCTH, PEKE — MEPHI MaTepHAIbHON U aMHU-
HUCTPATUBHON OTBETCTBEHHOCTH U OYEHB PEJKO — MEPHI YTOJIOBHOM 0TBETCTBEeHHOCTH [10].

AJIMUHHUCTPATUBHEIN MOPSAAOK 3allIUTHI IPU3HACTCS CIICNUATBHON (POPMOI 3amuThl MpaBa Ha KOMMeEp-
YEeCKYI0 TaifHy M MPUMEHSIEeTCS KaK NCKII0YeHNE U3 OOIIEero mpaBmiia. 3aKOH 0 KOMMEPUYECKO# TaifHe Mmpey-
CMaTpUBaeT BO3MOXKHOCTDH MPUBJICUEHHS JHUIA K aIMUHICTPATUBHON OTBETCTBEHHOCTH, OJTHAKO HE PACKPHI-
BaeT MPOIEypy ITOTO ACUCTBUSA. B alMUHUCTpATUBHOM TMOPSAKE MOTEPIICBIINNA MOXKET OOpaTUThCS 3a 3a-
IIUTON HAapyIIEHHBIX MPaB B BBIMIECTOSIIINN OpPTraH yIpaBieHHd oTBeTunka nin demepanbHyI0 aHTHMOHO-
MONBHYI0 CiTy’k0y. CpescTBOM 3alIMTHl B JAHHOM Clly4dae SIBISIETCS HE WCK, a )kKajio0a, TOPSIOK MOJavYH U
PacCMOTPEHHUsT KOTOPOH periIaMeHTHPOBaHbl A MHHUACTPATUBHBIM 3aKOHOJATEILCTBOM. B dWacTHOCTH, OH
MOJXKET MMO/aTh 3asABJICHUC O HAPYIIICHUH €T0 MpaBa Ha KOMMEPUYECKYIO TailHy B TEPPUTOPHAILHBIA aHTUMO-
HOTIOJIBHBIN OpraH, KOTOPBIi, pACCMOTPEB 0OCTOSATENHCTBA /IeTIa, BIPaBe BHIHECTH 005S3aTENbHOE IS UCTION-
HEHUS TpeanucaHre o0 YCTpaHCHHU HapYIICHWs W MPUMEHUTh K HAPYIIMTEII MEpPHI, MPEIyCMOTPEHHBIC
AHTHMOHOIIOJIEHBIM 3aKOHO/IATEICTBOM.

CymiecTByIOT /1Ba BHJIa pa3riamieHusi KOoHGUASHINANBHON HH(pOpManny: TpaBOMEPHOE U HETPaBOMeEp-
Hoe. [IpaBoMepHBIM pa3riialnieHue OyAeT CUMTaThCs B TOM clydae, Korjga oOyaaarenb 3Tod wHpopManuu
OTJIACHT €€ JUIsl MPEKpalIeHUs PeKMMa KOMMEPUYECKOM TaliHbl B OTHOIIIEHUM ATHX CBeAeHu. HempaBomep-
HOE€ pasTJIalieHre CBEeIECHUH, COCTABIAIOMNX KOMMEPYECKYIO0 TallHy, MPOUCXOANT 0e3 BeJoMa U COTIacus
obmamaTenst KoMmMepueckoi Tansl [11; 9].

Ucxons uz HopMm ['K PO, 0TBeTCTBEHHOCTH 3a HapylIeHHUE UCKIIOYHUTEIBHOTO MTpaBa Ha CEKPET IPOU3-
BOJICTBA CBSI3aHA KaK C HE3aKOHHBIM HCITOJIb30BAHUEM CEKpEeTa MPOU3BOJICTBA, TaK U C HEMIPABOMEPHEIM IO-
JMy4eHHeM TaKuX CBEJCHHH WM C WX pasriamieHneM. OTBETCTBEHHOCTh CBS3aHA C 005M3aHHOCTHIO HApyIIH-
TeJ sl BOBMECTUTH YOBITKH, IPUYNHEHHBIE HapyIIeHNEeM HCKIIOYUTEIHHOr0 MpaBa Ha CEKPEeT MPOU3BO/ICTBA,
€CJIM MHasi OTBETCTBEHHOCTh HE MPEAYCMOTPEHA 3aKOHOM WJIH JIOTOBOPOM C 3TUM JHIIOM. JIHIl0, KOTOpoe
HCIIONIB30BAJIO CEKPET MPOU3BOJCTBA M HE 3HAJIO U HE OIHKHO OBLIO 3HATH O TOM, YTO €r0 MCIOJIH30BAHHE
HE3aKOHHO, B TOM YHCIIE B CBSI3U C TE€M, YTO OHO IMOJIYYHJIO TOCTYH K CEKPETy MPOU3BOJICTBA CIIyIaliHO WIIN
10 OIIMOKE, HE HECET OTBETCTBEHHOCTH [6].

VYToN0BHAs OTBETCTBEHHOCTh 332 HE3aKOHHOE IOJIYYCHUE W pasriallleHHe CBEICHUH, COCTABIISIONIUX
KOMMEPYECKYIO, HaJIOTOBYIO MJIM OAaHKOBCKYIO TaliHy, pemycMoTpeHa B Poccun. Ona onpezensercs cT. 183
YTON0BHOTO KOJIEKCa W BKIFOYAeT B ceOs mTpad B pa3Mepe J0 OJHOTO MWILIHOHA ISITHCOT ThHICSY PYyOei,
MO0 MPUHYTUTENLHBIC PA00ThI W JIUIIICHUE CBOOO B HA CPOK IO IATH JieT [12].

A.M. EbpemoBa BBICKa3bIBAET MHEHHE O TOM, YTO JICHCTBYIOIIAS PEIAKIHUS pacCMaTPUBACMOW CTAThU
TpeOyeT 1opaboTKH B CBSA3M C BOZHUKHOBEHHEM Dsijia TPOTHBOPEUNi NIPY €€ IPUMEHEHHH U HEOOXOAMMOCTH
OXpaHBbI TAKXKe MPOPECCHOHANBHON U cTykeOHOH Taiinsl [ 13].

B HEKOTOpBIX TOCyIapCcTBax TaK)Ke CYIIECTBYET YTOJIOBHASI OTBETCTBEHHOCTH 32 TIOJJOOHBIE MTPECTYILIe-
Hus. Tak, B Kurae yrojgoBHbIe niea, CBA3aHHBIE ¢ KOMMEPUYECKOHN TaifHOM, MOTYT OBITh BO30YKIeHBI Hapon-
HOW MPOKYPATypOH, KOTOPOH MOTYT BEIHOCUTHCSI ITOCTAHOBJICHUS O JIMIIICHUH CBOOOIBI HA CPOK JIO CEMHU JICT.

B CHIA 3akon 06 sxoHomuueckoM mmuoHaxe (The Economic Espionage Act) npeaycmarpuaeT yro-
JIOBHYIO OTBETCTBEHHOCTDH 32 MPHUCBOCHHE JIUIIOM KOMMEpPUYECKOW TalHBI, KAK B CBOMX HWHTEpecax, Tak U B
WHTEpecax JAPYTruX JUIl, HO C OTOBOPKOMW, €CITU TaHHOE JIUIO OBLJIO OCBEIOMIICHO O TOM, YTO €r0 JACHCTBUS
HaHOCAT yiep0 o0saaaTento KoMMepUYeckoil TaitHbl. B maHHOM ciiydae neuHUIMS TePMUHA «ITPUCBOCHHE)
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BKJTIOYAET B ceOs MMPOKUH KPYT JEHCTBUM, TAKMX KaK Kpaka, MOIIEHHHYECTBO, HECAHKIIMOHUPOBAHHOE KO-
MUPOBaHUE, MEPECUIKY, Mepe/iady W MHbIC HEe3aKOHHBIC JEHCTBHS ¢ MH(MOpMaIue, coaepxanieid KomMep-
YecKyro TaiHy. K ToMy ke cymiecTByeT yroioBHas OTBETCTBEHHOCTh IMPHCBOCHHE U BIAJICHHE KOMMepde-
CKOW TaiiHOW Apyroro numa 0e3 ero BemoMa. DTOT 3aKOH BBOJAWT TaKue IMOHSTHS, KaK «IKOHOMHYECKHUI
MIMHOHAXY», «Kpaka KOMMEpPUYECKOW TaWHBI», M KPUMHHAIU3UPYET MPHUCBOCHHE KOH(PHUACHIIMAILHOW HMH-
¢dopmarun. CaHKIMH CypOBBI — TIOPEMHOE 3aKIII0UeHHE CPOKOM 10 10 jeT mutst pu3ruecKux Juil u mrpad B
pasmepe 10 5 mMiH post. CIIA s opranuzanui.

JlaHHBIN 3aKOH OBUT MIPUHSAT B CBS3H C YBEIMYMBAIOIIMMCS 3HAUCHHUEM WHTEIIIEKTYaIbHONH COOCTBEHHO-
CTH B IIEJIOM M KOMMEPYECKOH TaliHbI B YaCTHOCTH. POCT 3HaYMMOCTH MaHHOH HMHGpOpMAIuK 00yCIOBIICH
OCCIIOKOMCTBOM 00 IKOHOMHYECKOM Ojaromnonyuns u 6e3omacHoctu CoequHeHHBIX [1ITaToB 1 11 ycTpaHe-
HUS TPo0OeTIoB B eepanbHOM PaBOIIPUMEHEHUH B 9TOHM BayKHOHM oOnactu mpasa [14].

3amuTa nHGOpPMAIMH, COACpXKaIleH KOMMEPUYCCKYIO TaiiHy, 0ojiee pa3BUTa B €BPONEHCKHMX CTpaHax,
4yeM B paccMmarpuBaeMoM Hamu Kaszaxcrtane u Poccuu. D10 cBsI3aHO, B TIEPBYIO OU€PE.lb, C JOJITUM OTCYTCT-
BHEM TAKOTO0 WHCTUTYTA, MOSBUBLIETOCS OTHOCHTENBHO HEJABHO, TIOCKOJIBKY B CBSI3M C Pa3BUTHEM PHIHOY-
HOW SKOHOMHKH BO3HHKJIA HEOOXOJUMOCTH B 3aKPEIJICHUH JAaHHOTO MHCTHUTYTa B HOPMAaTHBHO-TIPABOBBIX
aKTax.

Obcyorcoenue

Uzyuenne n aHaM3 OTEYECTBEHHBIX U 3apyOEeKHBIX HCTOYHUKOB TIOKa3bIBAET, YTO CYLIECTBYET TPH OC-
HOBHBIX MPABOBBIX 00JIACTH 3aIINUTHl MHTEJUIEKTYabHOW COOCTBEHHOCTH B PaMKaxX YacTHOTO TpaBa: aBTOP-
CKO€ TIPaBO, MATEHTHOE MPaBO M KOMMepYecKas TaiiHa. CpaBHUTENbHAS XapaKTEPUCTHKA Ha3BaHHBIX 00BEK-
TOB C IPUMEHEHUEM KPUTEPUEB UX OLICHKHU MO3BOJISCT CYUTh O HAJIMYUH CYIICCTBEHHBIX PA3JIMYHiA B METO-
Jlax 3alIuThl HH(opMaIuu.

Tax, nHbOpMAIHS, COCTABIAIONIAS KOMMEPUYECKYIO TallHy, JOJDKHA MPEACTABISATh KOMMEPYECKYIO LIEeH-
HOCTB, HE JOJDKHA OBITh oOmmen3BecTHOM W obmenoctymHor (. 1 cr. 126 'K PK; m. 2 cr. 3 3akona PO
«O KOMMEpPUYECKOW TaifHe»), K He He MPEIbIBISIIOTCS TpeOOBaHUs HOBU3HBI. OTCIOA BEITCKAIOT Pa3inyus
B TPEOOBAHUSAX, KOTOPBIE IPEABSABISIOTCS K ONPEACICHUI0 HHPOPMAITUH, 3aIUIACMON TTATEHTHBIM ITPABOM
Y MHCTHTYTOM KOMMepYeckol TaiiHbl. [IpuMeHuTenbHO K MH(OPMAIIUU, KOTOpasi BKIIOYACTCS B 3asBKY Ha
BBbIJIaUy MAaTEHTa Ha M300pETeHUE WU TIOJIE3HYI0 MOAEIb TMOO MPOMBILIUIEHHBIH 00pasell, TO B 3TOM CiIydae
YeTKO OTpeAeNieH COCTaB JOKYMEHTHPOBAaHHOW HHQOpMAnmMA W OOBEM CBEICHHH, HEOOXOAMMBIX
JUTSL pacKpBITHS (hOPMYJIBI H300PETEHUS WM TIOJIC3HONH MOEIH MO0 ONMMCAaHUS MPOMBIIIICHHOTO 00pasia
(ct. 17-19 IlatentHoro 3akona PK) [15]; ct. 13751377 'K P®). 'K P® o6s3b1BacT myOImMKoBaTh Takue
ceenenus (ct. 1385, 1394 'K P®). OnyOnukoBaHue CBEACHUH, COCTABIIAIONTNX KOMMEPUYECKYIO TalHy, OT-
paHMYEHHO, HAXOAUTCS TIOJ] KOHTPOJIEM MPaBOOOIAAaTeNsI U ONMPEAETSETCS UM CaMOCTOSTENBHO, 1a U clie-
JaTh 3TO HEMPOCTO C YYETOM IIMPOKOTO AMANa3oHa XO3SIMCTBEHHOW JCATENbHOCTH CyOBEKTOB MpeanpUHH-
MaTeabCTBa [2].

ABTOpY M300peTeHws, IOJIE3HOW MOJIENN M MPOMBIIIJIEHHOTO 00pa3siia MpUHAJIeKaT UCKITIOYNTENh-
HOE TpaBo u mpaBo aBTopcTBa (cT. 5 IlarentHoro 3akoHa PK; cr. 1345 'K P®). Cpok melcTBHSI HCKITIOUH-
TEJBHBIX MPAaB HA YKa3aHHBIC PE3yIbTaThl HHTEIUIEKTYaIbHON AEITeIHHOCTH omnpeneneH B Kazaxcrane [la-
TEHTHBIM 3akoHOM, a B Poccum I'paxmanckom komekcoM (cT.5 Ilarentnoro 3akona PK; crt. 1230,
1363 'K P®), a aBTopcTBO oxpansiercst 6eccpouno (ct. 982 'K PK [16]; cT. 1228 'K PD). B T0 *e Bpems
CPOK OXpaHbI IIPaBa Ha KOMMEPYCCKYIO TalilHy HEOTPAaHUUYCH W 3aBUCUT OT YCMOTPEHUsI IPaBooOIagaTens 10
TeX TOp, MOKa COXpaHsIeTCs] KOHPUICHINATFHOCT CBEACHUH. DTO TOI0KEHUE HANIPSAMYIO KacaeTcs peryJsiu-
pPOBaHUS HCKIIIOUYUTETLHOTO TIpaBa Ha cekpeT nmpousBojcTa (cT. 1017 I'K PK; cr. 1467 'K PD) u no anao-
M — KaTeropuu KoMMepueckoi TaiiHbl. Kpome Toro, ycTaHOBJIEH 00s3aTENbHBINA MOPSAOK FOCYJapCTBEH-
HOU peructpanru nu300peTeHuH, MOJIE3HBIX MOJIeNeH U MPOMBIIIICHHBIX 00pa3ioB (cT. 4 [laTenTHOrO 3aK0-
Ha PK; cT. 1353 'K P®), KOTOpHII HE TPEAYCMOTPEH B OTHOIIIEHUN KOMMEPUECCKOU TaHHBI [2].

Nmetotcs 0coOEHHOCTH OIpEIeNeHns] CTOMMOCTH 3auThl nHbopmarwn. [lonyyenne naTenTa Ha n30-
OpeTeHwue, B OTIMYNE OT KOMMEPUYECKOH TaifHbI, IPEIoNaracT B3MMaHUe AaTeHTHBIX U WHBIX MOIUIMH, B TO
BpeMs Kak MpHOOpEeTeHre IpaBa Ha KOMMEPUYECKYIO TaifHy TpeOyeT yCTaHOBJICHHUS PEXHMa, YTO CBI3AHO C
3aTpatamH JJis OpTraHU3aIluH: TIAaBHOE, YTOOBI OHU HE TIPEBBINIATN CTOUMOCTH CaMOi HHPOPMAITUH.

CrenmyeT coriacuTbes ¢ MHEHHEM JTOKTOpa IOPUAMYECKUX HAYK, MPAKTHKYIOLIETO B TOJDKHOCTH PYKO-
BOJIUTENS IOPUANYECKOTO OTHeNa KoMMmepueckoi opranuzanuu P.B. CeBeprHa 0 TOM, 4TO B COBpEMEHHBIN
MEPHO XO3SHCTBYIONINE CyOBEKTH NCIONB3YIOT TaKHE MEXaHW3MBI 3aIIUTHI, KaK MPUMEHEHHE HOPM 3aK0-
HOJIaTEJIBCTBA M KOPIIOPATUBHBIX aKTOB IO 3aIIMTE KOMMEPYECKHX CEKPETOB; CO3/IaHUE CIICIUANBHBIX TIO/-
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pasaenieHu, 3aHAThIX 3amuToi nHpopManuu. Takke OHU OCYIIECTBIISIOT OINPE/ICIICHUE HAaNpaBIeHH 0e30-
TTAaCHOCTH OM3HECa B ero 00ecIeueHre, B TOM YHCIIE C MTOMOIIBIO TPaKIaHCKO-TIPABOBBIX cpencTs [17; 92].

OcHOBHas 11eTh BEIPAOOTKM MEXaHM3Ma 3aIUTHl TPAXKAAHCKUX MIPaB HA KOMMEPUYECKYIO TaifHy COCTOHT
B 00€CIICYCHUN C TIOMOIIBIO MOCIICIOBATEIHLHO OPraHN30BaHHBIX MPABOBBIX CPEACTB rapaHTUPOBAHHOW 3a-
IIUTH CyObEKTUBHBIX MIPaB U MHTEPECOB MpaBooOIamaTeNell, IMEIONNX B CBOEM IMOJIB30BAaHUHN M PACIIOpS-
XeHUU Takyro uHpopmanuio. [Ipu popMupoBaHuM MexaHU3Ma IepBOOUYEPETHOC BHIMAHHUE CIEYET YACITHTh
M3YYCHUIO (DAKTOPOB, BIVSIIONIMX HAa BHIOOP ONTHUMAILHBIX CHOCOOOB 3alllUTHl HAPYIICHHBIX MPAB Ha KOM-
MEpPYECKYIO TalfHy C Y4€TOM OCOOCHHOCTEH KOPIIOPAaTUBHBIX, TPYIOBBIX M JOTOBOPHBIX OTHOILLICHHH, a TAKKe
ITyOJIMIHO-TIPABOBBIX OTHOIIIEHUH C TOCYIapCTBEHHBIMH OpraHaMu B 3Toi obmactu [17; 86].

Hcxons n3 Ha3BaHHBIX COOOpaKEHUH, MMOHITHE «MEXaHU3M 3aIIUTHl HAPYIIEHHBIX MTPaB HA KOMMepUe-
CKYIO TailHy» MOXXHO OIPEICIUTh KaK COBOKYIMHOCTh MPU3HAKOB, KOTOPBIE TO3BOJSIOT XO3SHCTBYIOIUM
cyOBeKkTaM 0003HAYHNTh OOBEKT KOMMEPYECKOW TaWHBI, BBIICIUTH €r0 NMpPH3HAKHA, OCOOCHHOCTH IIEpBOHA-
YaJIbHOTO ¥ BTOPUYHOTO TOIYYEHHUS TPaB Ha 3TOT 00BEKT, CIIOCOOBI 3alTUTHI M CAMO3AIIUTHI ITpaBa Ha HETO.

VYkazaHHas BhIIIE TPyNIa MPU3HAKOB MO3BOJISICT PACKPHITH OOBEKT 3aIUTHI Yepe3 OIPEIICIICHNE MTOHS-
TUS U CBOMCTB MH(OPMAIINU, COCTABIISIONICH KOMMEPUECKYIO TaifHy, U XapaKTEPUCTHKHU €€ Kak 0co00ro BU-
Jla ToBapa. B ocHOBe IpaBa Ha KOMMEPYECKYIO TallHy BCET/1a JISKUT SKOHOMUYECKUN UHTEPEC, CBA3AHHBIN C
MOJTyYEHUEM MPUOBUTA WK JOCTHKCHUEM JIPYTUX IeJield MaTepUaIbHOTO XapaKTepa ISl YAOBICTBOPCHHUS.
MonenupoBanrue 00beKTa KOMMEPYECKOH TaiiHbl Ha 0a3e COOTHOIICHUS MOHATUN «KOMMeEpYecKas TaiiHa» u
«CEKpeT MPOU3BOACTBA» (HOY-Xay) MO3BOJISIET BBIIEIUTh PU3HAKH KOMMEPUYECKON TalHBI Kak 00BeKTa WH-
TEJIEKTYaIIbHONH COOCTBEHHOCTH, YTO BaKHO B CBSI3U C HEOJIHO3HAYHBIM MOHMMAaHHEM JIAHHOTO 00hEeKTa Ha
npakTuke. CyObeKTy, UMEIOIIEMY Ha TO IOPUANYECKAE OCHOBAHWS, BCET/Ia MPHUHAJICKHUT IpaBo Ha WHDOP-
MaITUIo, COCTABIISIONIYI0 KOMMepUYecKyto TaiiHy. OTHaKO HapyIIeHHEe MOHOIOIUH Ha WH(GOPMAIIHIO BBIHY K-
JaeT TPpaBOOOJIAfaTeNs] CaMOCTOATENHHO MPHUMEHSTh CHOCOOBI 3aIIHTHI, MPETyCMOTPEHHBIE 3aKOHOM WU
YCIIOBUSIMH JIOTOBOPA, JINO0 00paTUTHCS 3a TIOMOIIBIO B TOCYIapCTBEHHBIE OpraHbl. [Ipu 3TOM HY)XKHO UMETh
B BUJIy, YTO OOBEKT 3alllUTHl MHOTO3HAYEH B CBOMX TposiBiicHUsX. B.A. Jlo30p1ieB mojaraet, 4To OH MOXET
OBITH TIPENICTABIIEH KaK MpaBOBas KOHCTPYKLHMS B PAa3MUYHBIX OTPACIAX MpaBa, 9TO JOJDKHO OBITH yYTCHO
npu GOPMHUPOBAHIH MEXaHU3Ma TPaKAAHCKO-IIPABOBOM 3alIUTHl KOMMepUecKor TalHbl [18; 123].

B kauecTBe cyOBeKTa IpaBa Ha KOMMEPUYECKYIO TallHYy MOTYT BBICTYIIaTh KOMMEPUECKHUE OpPraHU3aIluu
W UHIUBUIYaIbHBIE TPEANPUHUMATEINHN, UCIIONB3YIONHe HH()OPMAIINIO, BRIJENIIONIYI0 U3 0o0I1Iero nHdop-
MaI[MOHHOTO MacCHBa W IMPEICTABIAIONIYIO, [0 UX MHEHHIO, KOMMEPUYECKYIO IIEHHOCTb, a TAaK)Ke MX IPaBo-
npeeMHuKkH. [lo 00meMy mpaBuily TOJNBKO caMa OpraHH3alHs WIA €€ MPEACTaBUTEIb MOTYT BBICTYIATh C
TpeOOBaHUEM O 3alllUTe HAPYIICHHBIX MPaB Ha KOMMepUecKyro TaiHy. [TpaBa Ha uH(OpMAaIHIO, COCTaBIISIO-
IIyI0 KOMMEPYECKYIO TaifHy, CO3/1aHHYIO (TIOTYYEHHYIO) HECKOJIBPKUMHU OPTaHU3aUAMA, MOTYT 3aIIUIIATHCS
HUMH co00IIa WK KaKI0H U3 HUX B oTAenpHOCTH. K ToMy ke mocie peopranuzanuu cyobekTa, TpeboBaHus,
BBITCKAIOIINE U3 HAPYIICHHS €ro MpaBa Ha KOMMEPYECKYIO0 TaliHy, MOTYT OBITh 3asBJICHBI MPABOTIPECMHHU-
koM. Hapymienus, 3aTparuBaromiye UMyIIeCTBEHHbIE ITpaBa MPaBONPEEMHIKA, CBSI3aHHBIE C PACIIOPSIKECHIEM
WJIM MCTIONh30BaHNEM MH(OPMaIINK, COCTABISIONIEH KOMMEPYECKYIO TalfHy, Al0T IMOCIEIHIM IpaBo Ha 3a-
LIUTY CBOUX HHTEPECOB C MPUMEHEHUEM MEp UMYILECTBEHHON OTBETCTBEHHOCTH.

[Ipu3Haku, onpeAensIonIie MOHATHE «PEKUM KOMMEPUECKOH TalfHb» U COIep KaHre Mep IO ero ycra-
HOBJICHHIO, CBSI3aHBI, MPEXKJEC BCEro, C ONpEACICHUEM KPUTEPHEB OTHECCHHs WHQOPMAIUM K KaTerOpHH
KOMMEPUYECKOU TaliHBI U pa3pabOTKON pa3pelIuTeabHON CHCTEMBI JOCTYIA JIMI] K TaKOH MH(OPMAIUHU, YTO
UMeET OCHOBOIIONAraloliee 3HaueHHe B Cllyyae BO3HHUKHOBEHHS KOH(IMKTA MO MOBOAY OOBEKTA 3alllUTHl U
HE0OXOJMMOCTH J0Ka3bIBaHUs 00JaaTeNneM B CyJie CBOETO IpaBa Ha KOMMEpUYEcKylo TaiHy. [[ist Toro urto-
OBl BBIJICJICHHAS OpraHM3anuei MHGopMaIlHsl IOPUIUISCKHA CTana 00BEKTOM 3alllUThI, 3aKOH TPEIyCMaTpHU-
BacT YCTAHOBJICHWE B OTHOIIICHUU TaKOH WHGpOpMAIMK peXrMa KOMMep4eckoi TaitHbpl. C 3TOro MOMEHTa
MpaBoOOIaIaTeNb BIIPaBE CAaMOCTOATENBHO 3alUIIATh CBOW MpaBa JTUO0 0OpaTUTHCS 3a MOMOIIBIO K TOCY-
JAPCTBEHHBIM OpTaHaM.

J1. KaceimkaHoBa OTMEYaeT TMPU3HAKH, OMPECIISIONINE TOHSATHE «HAPYIICHUS MpaBa Ha KOMMeEpue-
CKyI0 TailHy» M HX BHIBl B 3aBUCUMOCTH OT BO3HHMKHOBEHHS MPABOBBIX OTHOIIEHUH, MPEAOCTABICHHBIX
cyOBeKTaM Ipas, ¥ UCTIOJHEHUS UMHU oOs3aHHOCTEH [19].

Hapymrenem npaBa Ha KOMMEpYECKYIO TailHy MOXeT OBITh JI000e (PU3MUECKOe WM IOPUAHYECKOE
JIUII0, KOTOPOE HE BEHITIOIHSIET TPeOOBAHUS IIPABOBIX aKTOB, PETYIUPYIOIIUX OTHOIICHHS B JAHHON 00JIACTH.
HapymutensMu npaBa Ha KOMMEPUYECKYIO TaHYy HEPEJIKO OKa3bIBAIOTCS HECKOJIBKO OpraHu3alliid, 1eMCTBUS
KOTOPBIX N0 HE3aKOHHOMY MOJYYEHHIO, Mepefade M MCIONb30BaHUI0 WHpOpPMauu o0pa3yloT caMOCTOs-
TeJbHBIC TpaBoHapymeHus. [Ipu 3ToM HE3HaHWE OTJICNBHEIX MOJB30BATENEH TOrO, YTO OHU MUMEIOT JIENO C
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HE3aKOHHO MOJIYYCHHOH MH(pOpMaInel, MOXKET CBUICTEIIBCTBOBATh 00 WX HEBUHOBHOCTH, HO HE UCKITIOYACT
(akT HapymieHHWs IpaBa Ha KOMMEPYECKYI0 TaliHy APYTUMHU JHIIAMHA. YYeT JaHHOTO OOCTOATENhCTBAa B
MpeNPUHUMATENBCKON MPAKTUKE MPEICTABIIACTCS BAKHBIM JIJIS1 YKPETJICHUS MPaBOTOPsIKa B TaHHOU cde-
pe. OpraHu3aliu J0JKHBI OBITH IOCTABIICHBI B TAKUE MIPABOBBIC YCIOBUS, ITPH KOTOPBIX OHU HE CMOTYT OT-
HOCHUThCS 0€3pa3InyHO K TOMY, OT KOTO M Kakas WH(POpMaIus K HUM rocTymnaeT. Jlymaercs, 4To Opems ot-
BETCTBEHHOCTH Tepe]] TIOTEPIIEBITMMHY 3aCTaBUT OpraHHU3aIli BHUMAaTEIbHEE OTHOCUTHCS K BBHIOOPY AeIo-
BBIX IMAPTHEPOB MPU 3aKIFOYCHUH JIOTOBOPA TepeIaull CEKpeTa MPOU3BOCTBA (CHOY-Xay») U KOMMEPUYECKOM
nHpOpPMAaLIUH.

Crnenyet coriacutbes ¢ MHeHHEM b.C. BrickpeOiieBa, KOTOPBI COBETYET MPOMHUCHIBATh B TPYIOBOM
JIOTOBOPE OTBETCTBEHHOCTH 3a pasTiiallleHne 3TuX cBeneHuil. K Tomy e B ero paboTe MmogHUMAeTCs Ipyras
HEMAJIOBRXHAS MPO0IeMa — 3TO pasrialleHUe CBEICHUH, COCTABISIFOIINX KOMMEPYECKYIO TallHy, paboTHH-
KaMH TI0 PaCcTOPXKEHHH C HUMHU TPYIOBOTO JOTOBOpA. BuAHTCA 11€51eco00pa3HbIM MOCe pacTOPKEHUS TPY-
JIOBOTO JIOTOBOpa ¢ paOOTHUKOM 3aKII0YaTh C HUM JIOTOBOP O HEpasTiIallieHHH KOMMEPYECKOW TalHBI M OT-
BETCTBEHHOCTH 3a TIepeiady e¢ TPEThbUM JIMIAM MM HapYIICHUH peXuMa KOH(PHUICHIIUAITEHOCTH HHBIM 00-
pazom [20].

CornacHo I'K PK ropucnukunonnas ¢gopma — 3TO 3amuTa IpaB B cyacOHoM mopsake (m. 1 cT.9
I'K PK) u B agmuHHCTpaTHBHOM mopsake. HeropucaukimonHas ¢popmMa — 3TO 3alliTa cCaMOCTOATEIILHBIMU
NEHCTBUSMH YIIPABOMOYCHHOTO JIMIIA — caMmo3anuta rpaxaanckux npas (m. 3 cr. 9 'K PK) [2]. Poccwuii-
CKOE€ 3aKOHOZATEIIbCTBO BKIIIOYAET B YHCIIO CIIOCOOOB 3aIIUTHI TpakIaHCKUX MpaB camo3amuty (ct. 12 I'K
P®), B To Bpems kak B 'K PK atoro mer [21].

Hekoropsie yuensie, Hanpumep M.K. CyneliMeHOB, BBICKa3bIBAIOT MHEHHS O TOM, YTO CaMO3AIIHUTy
CIEIyeT paccMaTpUBaTh KaK HEIOPUCAMKITMOHHBINA IMOPSIOK 3aIlUThl TPaKIAaHCKUX TpaB [22]. ABTOpEI
yuebnuka «Kommepueckas nestensHocth» DI [TankpaToB u T.K. Cepéruna yka3sIBalOT Ha TO, YTO MOYKET
OBITh HMCIONB30BaH TAKOW CHOCOO 3aIIUTHI MpaBa, KaK BOCCTAHOBJIEHHE ITOJIOKEHUS, CYIIECTBOBABILETO JI0
HapYIICHUS U TPECeUYCHUE IEHCTBUM, HAPYIIAOIINX WM CO3JIAI0NIUX Yrpo3y Takoro HapymieHus. Ho Tob-
KO B T€X CIIy4asx, KOTJla ellleé BO3MOXHO BOCCTAHOBJICHHE TOJIOKEHUS, CYIIIECTBOBABIIIETO /0 HAPYIICHUS
KOMMEPUYECKOW TalHBI, U OBUTM TPECEYCHHI JCHUCTBUS, HApYIIAIONINE MPABO HA KOMMEPYECKYIO TaiHy
[23;160]

HckoBoil mopsAAOK 3alIUThI IPUMEHSETCS] BO BCEX CIIydasx, KpOMe TeX, KOTOphIe MPSIMO YKa3aHbI B 3a-
KoHe. Vcku, cBsi3aHHBIE ¢ HAPYIIEHHEM NMYIIECTBEHHBIX IPaB HA KOMMEPUYECKYIO TallHy, MOTYT OBITh 3asB-
JICHBI B TEUYCHUE TPEX JIET CO JIHS, KOTJ[a UCTEI Y3HA WM JOJDKEH ObUT Y3HATh O HApYIICHHH CBOETO IpaBa
[22; 160].

W3ydyeHrne MexaHW3Ma 3aIlIUThl KOMMEPYECKON TaifHBI OXBAaTHIBAET JBE TPYMIBI POOIEeM, TECHO CBS-
3aHHBIX MeX1y co0oii. [lepBas rpynma mpobiem cBs3aHa ¢ pa3pabOTKOM 1 000CHOBaHUEM METOIOIOTUH HC-
CJICIOBaHHUS MEXaHWU3Ma 3alllUThl KOMMEpPYECKOW TalHBI, OCOOCHHOCTSMHU TMOAXO0/a K €ro WU3yYCHUIO
Y OTTPaHUYCHHUEM OT CMEXXHBIX MPOOIIEM 3aIUTHl TPATUIIMOHHBIX UCKITIOUNTENBHBIX TIpaB. M3ydenune u ana-
JIU3 OTEYECTBEHHBIX M 3apyOEKHBIX UCTOYHHKOB MOKA3bIBAET, YTO CYIIECTBYET TPH OCHOBHBIX MPABOBBIX
00J1aCTH 3aIMUTHI UHTEIUICKTYaJIbHOW COOCTBEHHOCTH B paMKax YaCTHOTO IMpaBa: aBTOPCKOE MPaBo, MaTCHT-
HOE€ TIPaBO W KOMMepueckasi TaiiHa. CpaBHUTENbHAS XapaKTePUCTHKA Ha3BaHHBIX OOBEKTOB C PUMEHEHHEM
KPUTEPHEB MX OIIEHKHU IMO3BOJISIET CYIUTh O HAJIMYUK CYIIECTBEHHBIX PA3IUYUil B METOJIaX 3alluThl HHDOp-
MaIuH.

Bropas rpymma npobnem cBs3aHa ¢ YACHEHHEM BHYTPEHHEW CTPYKTYPHI MEXaHHM3Ma 3allUThl KOMMEp-
YECKON TalHBI, BKITIOYAIOICH AJIEMEHTHI peallM3aIliyl TPaXTaHCKUX IIPaB M HUCIOJHEHUS O0S3aHHOCTEH Ha
OTJISNBHBIX CTAIUIX (dTalax) 3allUThl HAPYIICHHBIX MpaB. Tako¥ Moaxoa K U3yYeHUI0 MEXaHU3Ma 3allUThl
KOMMEPUYECKOHW TalHBI MPEACTABISCTCS MMEPCIIEKTUBHBEIM M MAJIOMCCIICIOBAHHBIM B HAyKe YaCcTHOTO IpaBa.
B coBpeMeHHBIN TIepHOA XO3SHCTBYIOMNE CYOBEKTHI MCIONB3YIOT Pa3iIUYHble MEXaHU3MBI 00eCIedeHus
CBOEH 0€30IacHOCTH, BKIIIOYAIOMINE B ce0sl MPUMEHEHNE HOPM 3aKOHOJIATENIbCTBA M KOPITOPATUBHBIX aKTOB
M0 3alUTe KOMMEPUYECKUX CEKPETOB; CO3JaHUE CIEIUANBHBIX MOAPa3ACICHHA, 3aHIThIX 3aIlUTOl HH(OP-
MaIiuy; OTpeNeIeHne HalpaBleHN 0e30macHOCTH OWM3Heca M ero o0ecredeHre, B TOM YHCJe C TTOMOIIBIO
TPaXXTaHCKO-TIPABOBBIX CPEJICTB.

[IpencraBisercs BEpHBIM, YTO MPOOJIEME 3alIUTHl CYOBEKTUBHBIX TPAKIAHCKUX TpaB Ha KOMMeEpUe-
CKYIO TaliHy, He OBUIO yIEICHO JOJHKHOTO BHUMAaHUS, YTO HE MOTJIO HE OTPa3HUThCS HAa OTCYTCTBUHU B TPaXK-
JTAHCKOM 3aKOHOJATEIhCTBE MACaTHHON MOJETN MeXaHW3Ma 3alllMThI paB B JaHHOU oOmactu. K ToMy ke y
CyOBEKTOB HET BHIPAOOTaHHBIX B JIOJDKHOW Mepe MPAKTUYCCKUX HABBIKOB KaK FOPUCAMKIIMOHHOW, TaK U HE-
FOPUCIUKIIMOHHOW 3aIllUThI MpaBa Ha KOMMEPUYECKYIO TaifHy, YTO MPHUBOJUT K O€3HAKa3aHHOCTH TpaBOHA-
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pymmuTeneil U yObITkaM KOMMEPYECKHX OpraHu3anuil u npeanpustuii. Kak yxe ObIIO YIOMSHYTO BBIIIE,
CJIEyeT COTIACUTHCS C MHEHHEM YYEHBIX 0 HEOOXOAMMOCTH COBEPIICHCTBOBAHUS MEXaHNW3Ma 3aIIUTHI KOM-
MEpUYECKOM TalHBI.

Buvisoowt

[Ipobnema xKOMMepUeCKOW TaiHBI Kak O0BEKTa TPaKJAHCKHX MpPaB B CHIY €€ HEM3Y4eHHOCTH H
CIIOXHOCTH TpeOyeT ITyOOKOro MCCIIEeI0OBAaHUS BeChMa MHOTOYHCIEHHBIX TEOPETUUECKUX U MPAKTUUECKUX
ACTMEKTOB. AHAIN3 HEKOTOPHIX M3 HHUX IMO3BOJSACT YTBEPKIATh, YTO KOMMEpPYECKasi TaiiHa IPEICTaBISET
co0oli KOH(HIIEHIIUATHLHOE COCTOSHUE, WHBIMH CJIOBAMH, MPABOBON PEXKHUM HH(POPMAIUN BaXKHEHIIIETO
00bEKTa TpaKIAHCKHUX IMPpaB, 00 YHUKAJIHLHOM XapaKTepe croco00B U GOpM IpeAPHHIMATEILCKONU JIes-
TEIHFHOCTH.

Heob6xomuMocTh COBEPIICHCTBOBAHUS MEXaHW3Ma 3alllUTHl MpaBa Ha KOMMEPUYECKYIO TalHYy CBs3aHa
pAIOM mpo0IieM, BO3HUKAIOIINX Ha MPAKTHKE MPU OCYIIECTBICHUHN 3alTUTHl KOMMepYecKor TaitHbl. OfHa 13
HUX — 3TO TOYHOE OTpe/esieHre, KaKue MMEHHO CBEICHWS OTHECTH K KOMMEPUECKO# TaifHe, W pemiaeTcs
TP aHAJN3¢ 3aKOHOIATEIILCTBA, B KOTOPOM, Kak B P®D, Tak u B PK, onpeneneHsl npu3Haku TaKUX CBEICHHMA
U JCHCTBHS, KOTOPBIC OJDKCH IMPOU3BECTH CYOBEKT I 3aKPEIUICHHS PEXHMa KOH(UICHIIMATHHOCTH.
B mepByto odepenp, 3T0 HEOOXOIUMOCTh COCTABICHHS TOYHOTO MEPEYHs CBEIECHUH, KOTOphIE OYAyT OTHO-
CUTHCSI K KOMMEPUYECKOU TaifHe, JTOJDKHOTO UX OQOPMIIEHUS, Ui TOTO, YTOOBI paOOTHUKH OCO3HABAJH, YTO
WCIIONIB3YIOT B CBOCH JIEATEIIEHOCTH HETIOJICKAIINE PA3TIIANICHHUI0 CBEICHUS, M HE MOTJIM 110 HE3HAHUIO Ha-
PYIIUTH PEKUM KOH(DUICHIIMATHHOCTH HHQOPMAIIHH.

Jpyras npobiaemMa — pasriialliecHHe CBEICHUH, COCTABIISIOIINX KOMMEPUYSCKYIO TaiiHy, paOOTHHKaMH
OpraHM3alliY, KaK BO BpeMs paOOThI B HEH, TaK U MOCIE PaCTOP:KEHUsS TPyIAoBOro norosopa. Hauboree, Ha
HAIIl B3TJIS, YauHbIE IyTH PEIeHus MpodiaeMbl ObutH Tpeanoxensl b.C. BrickpeOiieBbIM.

Bo-niepBbIX, 3TO BHECEHHE B TPYIOBOI JOTOBOP 005S3aHHOCTH pabOTHHUKA COXPAHATh KOH(HICHIINAIb-
HOCTB YETKO OTPEICICHHON MH(pOPMAIINH, a BO-BTOPBIX, IPU PACTOPIKEHUH TPYIOBOTO JIOTOBOPA, 3aKITIOUC-
HUE C JIIOM JPYTOro JOrOBOpa, B KOTOPOM CIIEAYeT MPOMHUCATh IPa)JTaHCKO-TPABOBYI0 OTBETCTBEHHOCTh
3a pasriialnieHue HHPOPMAIIH, SBIISIONICHCs KOH(UICHIIHATBHOM.

CrnenyeT Takke OTMETHTh, UTO COBPEMEHHOE 3aKOHONATeNbCcTBO Kaszaxcrana m Poccum o kommepue-
CKOI1 TaliHe HE UMEET JOJDKHOTO TEOPETHUYECKOTO 00OCHOBaHUS, HOCUT TIPOTHBOPCUMBEIN, HE3aBESPIICHHBIN
XapakTep U TpeOyeT TIATeIFHOTO COBEPIIIEHCTBOBAHMS.

MexaHn3M 3alIUTHl HApPYIICHHBIX MPaB Ha KOMMEPYECKYIO0 TallHy MOXKHO ONPEAETUTh KaK COBOKYII-
HOCTH TIPHU3HAKOB, CTPYIITUPOBAHHBIX OMPEICICHHBIM 00Pa30M, C LEIbI0 00CCIICYCHHS C TIOMOIIBI0 TOCTe-
JOBAaTEIbHO OPraHW30BAaHHBIX MPABOBBIX CPEJCTB TapaHTUPOBAHHOW 3alUTHl CyOBEKTHBHBIX MpPaB U WHTE-
pecoB MpaBoobagaTeNneld, IMEIONNX B CBOEM ITOJIb30BAHUH U PACTIOPSKEHUH TaKyI0 HHPOPMAIIHIO.

[Ipu paccmoTpeHnn MexaHu3Ma OBUIO BBISICHEHO, YTO OH OXBAThIBACT JIBE TPYIIILI MPOOJIEM, TECHO CBSI-
3aHHBIX ME¥Ay coboil. OmHa rpymnma mpoOiieM CBs3aHa C YSACHEHHEM BHYTPCHHEH CTPYKTYPBI MEXaHHU3Ma
3aIUTHl KOMMEPUYECKO#l TaifHbI, KOTOpas BKIIOYAET B CeOS DIEMEHTHI peau3aliiyl TPakJaHCKUX TIPaB U UC-
MOJTHEHUS 0053aHHOCTEH Ha OTJIENBHBIX JdTamax (CTaAusAX) 3alUThl HapyIIEHHBIX mpaB. JlaHHBIH moaxon
MaJio U3y4YeH M MPEJICTaBISICTCS IEPCIIEKTUBHBIM B HAYKe YaCTHOTO TpaBa. J[pyras rpymnmna npo0yieM cBs3aHa
C METOJOJIOTHEH HCCIENOBaHMS MEXaHW3Ma 3allWThl CBEICHHH, COCTaBISIOMIMX KOMMEPYECKYIO0 TaifHy.
B Hee BxomAT Takke OTTpaHUYCHHUE OT CMEXHBIX TIPOOIEM 3alTUTHI TPAIUIIHOHHBIX UCKIIOYUTEIHHBIX TPaB
1 OCOOCHHOCTH MOAX0Aa K MX H3YUYEHHIO.

W3ydeHre 1 aHaIHM3 OTEYECTBEHHBIX U 3apYOCKHBIX UCTOYHUKOB ITOKA3bIBACT, UTO CYIIECTBYET TPH OC-
HOBHBIX MPABOBBIX 00JIACTH 3aIIUTHl HHTEIDIEKTYaIbHON COOCTBEHHOCTH B paMKax 4acTHOTO TpaBa. K HUM
OTHOCST aBTOPCKOE W MATCHTHOE IMPaBO, a TAKXKe KOMMEpYecKyro TaiiHy. CpaBHUTENbHAS XapaKTEPUCTHKA
Ha3BaHHBIX 0OBEKTOB C IPUMEHCHHEM KPUTCPHUEB MX OIEHKHU IMO3BOJIACT CYIUTh O HATMYUH CYNICCTBCHHBIX
pa3auuuil B METOAaX 3aIluThl HHbopMariyu [17; 84].

Cremyer cormacuthes ¢ MHeHHEM P.B CeBeprHa, 0OTMEUAIOIIETo, 9TO B CHITy HECOBEPIIICHCTBA ICHUCT-
BYIOIIETO MEXaHU3Ma, HE3HAUYUTEIBHOE YHCII0 O0palieHuii mpaBooOIaiaTeNieii, YbH MpaBa HAPYIICHEI, B ap-
OuTpakHbI€ CYIBI C MUCKaMH O BO3MEIIEHHH yOBITKOB, MPUYMHEHHBIX pa3rjallieHueM OXPaHIEeMBIX CBeie-
Huii [17]. A TakXke OTCYTCTBHE y HUX MPAKTUICCKUX HABBHIKOB MIPUMEHEHHS IPYTUX CIIOCOOOB 3aIIMTHI I'pa-
YTAHCKHX TpaB, yka3aHHbIX B cT. 12 'K P® [21].

Bormpoc ¢opmupoBaHusi MexaHH3Ma 3allUThl CBEACHUH, COCPIKAIMX KOMMEPUYECKYIO TaiiHy, TpeOyeT
HAYYHOTO M3YYEHHUs. DTO CBsA3aHO C OOJNBINOW YKOHOMHUYECKOW NMEHHOCTHIO TaKOW WH(MOPMAIUH JIJIST KOM-
MEPUYECKHUX OpraHU3aluil M MpeANpPUHUMATENCH, YTO MPEAONpPEIeNIIeT MPaKTHISCKYI0 3HAYUMOCTh MeXa-
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HU3Ma 3alUThl KOH(UICHIMATBHON NH(POPMAIINH, BEJIb €€ COXPaHEHUE 3a4aCTyO0 OIPeIeisieT KOHKYPEHTO-
CHOCOOHOCTH OpraHM3auy. A TaKke, Kak y)ke ObIJI0O OTMEUYEHO BBIIIE, C OTCYTCTBHEM JOJDKHOTO TeOpeTHdIe-
CKOTo 000CHOBaHUS BOIIPOCA, IPOTUBOPEUYNBOCTHIO M HE3aBEPIICHHOCTHIO COBPEMEHHOTO 3aKOHOIATEIbCTBA
kak Poccun, Tak n Kazaxcrana B 00J1acTH MPaBOBOTO PErYJIMPOBAHHS KOMMEPUECKOU TalHBI.
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KOMMepHI/lﬂJILIK KYIIHA TypaJbl a3aMaTTbIK 3aHHaAaMa HOPpMaJapblH
KYKBIKTBIK PETTCY Maceﬂeﬂepi: CAJIBICTBIPMAJIBI-KYKBIKTBIK TaJ1J1ay

Makanaza akmapaTrThlK —KayilCi3OiKTi KamMTamachl3 eTyaiH THIMIl InapanapbiHblH — Oipi  periHzme
KOMMEPUMSIIBIK KYNUsIap MHCTUTYTHI KapacThIPbULABI, COHbIMEH KaTap Kasakcran MeH PeceiniH, xoHe
Oacka eyiep/iH Ka3ipri 3aMaHfbl a3aMaTThIK FBUIBIMBIHIAFBl cayla KYMHSUIAPBIHBIH KYKBIKTBIK PETTeNyi
TalaHbl. A3aMaTTBHIK KYKBIKTapAbIH OOBEKTICI peTiHAe KOMMEpIMSUIBIK KYIUs Macelleci Kasipri omemue
©3EKTUITIH JKOFANTIANIbI, Oy OHIIpiCTI jkeeN aKmapaTTaHABIPY JKOHE 3USATKEPICHIIPY, FUIBIMABI KaXKeT
eTeTIH SKOHOMHKAHBIH ©Cyl XoHE HOY-XayJapIblH, HAEsUIap MEH >KO0alnapIblH YIKEH KOMMEpPISIBIK
KYHBUIBIFBIMEH OaillaHbICTBl. ABTOpJAp KOMMEPUMSUIBIK KYNHUSHBIH TYCIHITi, Typjiepi MeH Oenriiepiu
anpikTaiapl, Kasakcran PecnyOnukaceinma, Peceit ®enepanmsceinga xoHe Oipkarap Oacka engepre
KOMMEPUIMSUIBIK KYIUSHBI Oy3FaHbl YIIIH a3aMaTThIK-KYKBIKTBHIK >KayarKepIIUTiKTIH epeKIIeNiKTepiH aTan
aiiragel. XKymeic Kazakcran PecnyOnukachiHbIH xkoHe Pecelt denepanusaceiHbIH cayna KYNUsIapbl TYpabl
3aHHAMACBIH OJIaH Opi JKETUIAIPY KaKEeTTUIriH Oenrineiifi, KOMMEPLUSIIBIK KYIHUSFa KYKBIKTBI KOpFay
MEXaHHU3MiH JKOHE OChIH/Ial aKIapaTThl TapaTyIbIH KOMMEPLHSIIBIK KYITUs PSXKUMIHIH 00JyblHa OaiilaHbICThI
KOPIIOPATUBTIK, CHOCK JKOHE MIAPTTHIK KaThIHACTAPJaFbl KOMMEPUMSIIBIK KYITHSHBI KOPFay epeKUICIiKTepiH
3eprreiiai. TeOpHsUIbIK KOHE MPAKTUKAJBIK MaHBI3IbUIBIFBI OCHI )KYMBICTBIH Ma3MYHBIHA, KOMMEPIHUSUIBIK
KYIHsUIApFa a3aMaTThIK KYKBIKTAPIbIH 3aH/Ibl TAOUFAThI TYPaJIbl FEUIBIMM OUTIMAI TEpEHIETYre bIKIIAT eTeli.

Kinm cos0ep: Kazakcran, Peceil, cayna Kynusiiapbl HHCTHTYTHI, aKlapar, OHIIPICTIK KYIns, KaCiKepaepain
aKMapaTThIK KayilCi3miri, KYMHUs akmapar, KOJ JKeTIMIUI IIeKTeydi akmapar, a3aMaTThIK-KYKBIKTHIK
KayanKepIIiTiK, KYKbIK KOpFay TeTiri.

A.A. Nukusheva, L.V. Kudryavtseva, I.A. Ivanchenko

Problems of legal regulating of the civil legislation
on trade secrets: comparative legal analysis

The article considers the institution of trade secret as one of the most effective measures to ensure infor-
mation security, analyzes the legal regulation of trade secrets in modern civil science in Kazakhstan and Rus-
sia, as well as in other countries. The problem of trade secret as an object of civil rights does not lose its rele-
vance in the modern world, which is due to the rapid informatization and intellectualization of production, an
increase in the knowledge-intensive economy and the great commercial value of know-how, ideas and pro-
jects. The authors define the concept, types and signs of trade secret; explore the features of civil legal liabil-
ity for violation of trade secret in the Republic of Kazakhstan, the Russian Federation and several other coun-
tries. The article establishes the need for further improvement of the legislation of the Republic of Kazakhstan
and the Russian Federation on trade secret, explores the mechanism for protecting the right to trade secret and
the specifics of protecting the right to trade secret in corporate, labor and contractual relations, due to the ex-
istence of a trade secret regime for the circulation of such information. Theoretical and practical significance
are in the content of this article, contributing to the deepening of scientific knowledge about the legal nature
of civil rights to trade secret.

Keywords: Kazakhstan, Russia, the institute of trade secret, information, production secrets, information se-
curity of entrepreneurs, confidential information, information with limited access, civil liability, law en-
forcement mechanism.
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AHaJn3 cy1e0HOI NPAKTHKH M0 CIIOPaM € y4acTHeM
KOMMepP4YeCKUX I0PHINYEeCKUX JINI

Crathsl IOCBSINEHA aHATIM3Y NIPABIIIBHOCTH U () (HEKTHBHOCTH MPUMEHEHUSI HOPM AEHCTBYIOIIETO 3aKOHO A~
TENbCTBA IIPU BBIHECEHHM pPEIICHHH B XOJe CyINeOHBIX pa30HpaTeNnbcTB IO CIOpaM, CBS3aHHBIM
C JIeATEIbHOCThI0 KOMMEPUYECKUX IOpUANYEeCKUX JHL. [IoMUMO BBIABICHUS KAaTErOpUM e, KOTOpPbIEC dalle
JpYTUX SBIISIOTCS MIPEAMETOM CIIOpa U pa30UpaTeNbCcTBa B Cy/ie, B paboTe yAeneHO BHUMAHUE U TeM MpoLec-
CyallbHBIM OIIMOKaM, KOTOpBIE JOMYCKAIOTCA MPH IOjJaue MCKa M PACCMOTPEHUH JeNl JaHHOI KaTeropuu.
Hanbonee uacto B cyZeOHOM MOpPSIIKE OCHAPUBAIOTCS PEIICHUS] OPraHOB YNPABIECHHUS KOMMEPYECKHX IOpHU-
Jqudeckux aui. IlonoxxeHue, coriacHO KOTOPOMY CIIOPbI 00 OCITapHUBAaHUU AKI[MOHEpaMU PELIEHHH OpraHoB
AKIIMOHEPHBIX OOIIECTB, OTHOCSIINECS K KOPIIOPATHBHBIM, PAaCCMATPUBAIOTCS B MOPSAKE 0COOOr0 NCKOBOTO
MPOU3BOJICTBA, SBIISIETCS OIMIMOOYHBIM. ABTOpPAaMH C/I€JIaH BBIBOJ O TOM, YTO TaKUE JIeNa JODKHEI PacCMaTpH-
BaThCs B IOPsAKE UCKOBOTO IPOM3BOACTBA. B uncie Hanboiee 4acThIX OMIMOOK IPU BO3OYXKICHHU IPOH3-
BOJICTB C Y4aCTHEM KOMMEPYECKHX IOPUANIECKHX JIUII, UX CyIeOHOr0 pacCMOTPEHHS YKa3bIBAIOTCS HEBEPHOE
OTIpe/ieNIeHNE OTBETUHKA, MOACYIHOCTH, HapylIeHHe CPOKOB MCKOBOH JaBHOCTH. B cTaThe oTMEUEHO U ToO,
YTO CIIOPHI C YUACTHEM KOMMEPUYECKUX IOPUANYECKHX JIMLl MOTYT OBITh YPETYIHPOBAHbI ITyT€M MPUMEHEHHUS
aJIbTEPHATUBHBIX MPOLENYpP, HAIPUMEp, MEAUALNH U MapTUCHIALuK. JlJaHHBIE MPOLETYPhl MOTYT OBITH HC-
TI0/Ib30BaHbI U HA CTAAUN PACCMOTPEHHUS JIeTa B CyJIe.

Kniouesvie crosa: cnop, UCK, akKIMOHEPHOE OOILIECTBO, CyAeOHOE pelIeHue, CyleOHbIH aKkT, KOMMEpPUECKoe
OpUIUYECKOE JIULO, CYH, IpeAIPUHIMATEb, KOPIOPATUBHBIA CIIOP.

Beeoenue

KyneTypa Bemenus Om3Heca U KOPIIOPATHBHOTO yIpaBiieHus B KazaxcraHe 3a roapl HE3aBHCHMOCTH U
(hopMUpOBaHUs HBIHEIIHEH 3KOHOMHYECKOHN Cpelbl MPONUIa 3HAYUTEIbHBIN MyTh. OT muxux 90-X MbI MpH-
IIUTA K BBICTPOSHHOW ¥ paboueli mpaBOBOM Cpejie CO3/MaHus U JCITeILHOCTH KOpHopamuii (KOPIOpaTHBHBIX
dbopMm ropumuueckux Jmi). Hapsmy ¢ 3TUM, BRIHYXICHBI MPH3HATH, YTO TeMa KOPIIOPATHBHBIX CIIOPOB
B KazaxcraHne ocraercs akTyaJlbHOU.

Boznukaroniue pa3Horiacus MeXy MapTHEPAMH MO OM3HECY, COXPAHSIIOIICECs HECOBEPIICHCTBO Mpa-
BOBOT'O PETYJIHUPOBAHMS KOPIIOPATUBHBIX MPABOOTHOIICHUH, YaCTO HEIOCTATOYHAS TIPaBOBas TPAMOTHOCTh U
HEZ00POCOBECTHOCTh OM3HECMEHOB M MHBECTOPOB IOPOXKAAIOT KOH(IMKTHI, MEPEXOIAIINE TOPOi B IIEJbIC
KOPIIOpaTUBHBIEC BOMHEI. be3yCcI0BHO, 3TO BIUSAET HE TOJBKO HA UMUK YUYACTHUKOB CIOPA, HO U MOXET OT-
PaHUYIUTH HOPMATEHYI0 KOMMEPUYECKYIO M TIPOU3BOJICTBEHHYIO NEATCILHOCTh KOMIIAaHUH. B 3TOM CcBs3M aHa-
JIU3 CyJeOHOM MPAKTHKH TI0 CIIOpaM ¢ y4acTHEM KOMMEPYECKUX IOPHANYCCKHUX JIUIL SBIISICTCS aKTyaabHBIM.

Memoow u mamepuanst

I[Ipu Hamucanwm JaHHOW pa0OThI OBLUIM  HCIIONB30BAaHBI  CPABHHUTEIBHO-NPABOBOM, JIOTHKO-
IOPUANYECKUH, CHCTEMHO-CTPYKTYPHBIH, a TaK)Ke CIEeNUATbHBIE IOPUAMYECKNE METOIBI TOJIKOBAHUS TPABO-
BBIX HOPM.

Pesynomamoi

AHanmu3 cy/ieOHOM MPAKTHKH 110 CIIOPaM C YYaCTHEM KOMMEPUECKUX FOPUINICCKUX JIUI TIO3BOJIWIT BbI-
SIBUTH PsiJI 3aKOHOMEPHOCTEH U c(hOpMYITHPOBAThH OOIIHE PEKOMEHIAINH 110 HUM.

1. TIpu mogaue ucka HEOOXOAUMO, TIPEIKE BCETO, IPABUIHLHO OMPEACISATH CTOPOHBI UCTIIA U OTBETYHKA
B KaXIIOM KOHKpeTHOU cuTyammu. Tak, cornmacHo cT. 50 3akona PK «O ToBapuiecTBax ¢ orpaHHYeHHON U
JIOTIOJTHUTEIILHOW OTBETCTBEHHOCTBIO», UCTIIAMH IO OCIIAPUBAHUIO PEIICHUN OPraHOB YIPABJICHUS FOPUIH-
YECKOTO JIUIA MOTYT BBICTYIATh TOJBKO YYAaCTHUKH TOBapHILECTBA, HE MPUHUMABIIHNE Y4acTHE B TOJIOCOBA-
HUU MO0 TOJOCOBABIIKE MPOTHB ocnapuBaeMoro pemeHus [1]. To ecTh caMo rOpUIUYECKOe JIUIO, y4acT-
HUK, TOJIOCOBABIINN «3a%», TPEThH JIMIA, HAIPUMED, KOHTPATCHTHI TI0 CJIENIKE, 3aKITIOUEHHON HA OCHOBAaHUHU
peleHus o0IIero coopaHusi, He MOTYT OBITh UCTIIAMH U OCTIAPHBATHL COOTBETCTBYIOIIUE PEIICHUSI.
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2 IlpaBuibHOE ompeneneHUe OTBETYHKA O eIy SBJSETCS 3aJI0TOM 3aKOHHOTO U 0OOCHOBaHHOTO pe-
meHus 1o aeny. I[IpenbsaBienne rcka K HeHaAIe)KaleMy OTBETYHKY MOXKET MOBJIEYh OCTaBJICHHE HCKa 0e3
PacCMOTpPEHUS B CBSI3U C HETIOACYIHOCTHIO THOO OTKAa3 B yIOBIETBOPEHNUHU HCKOBBIX TPEOOBAHUN.

3. BaxxHBIM 171 IPaBUIBHOTO PAaCCMOTPEHUS CIopa SBISIETCS TPaMOTHOE M MPOJAyMaHHOE (OpMUPO-
BaHUE NpeaMeTa ucka, ero npocurenbHoi yactu. B I'TIK PK yka3zan nepedyeHb OTHOIIEHUH, CIIOPHI, KOTOPHIE
OTHECEHBI K KOPIOPAaTUBHBIM. 3aKOHOIATENIbHBIE aKThl M1 HOpMaTHUBHBIE TocTaHOBIeHHs BepxoBHoro Cyna
PK, Hapsiny ¢ 3TUM, 3aKpeIUISIIOT CYIIECTBCHHBIC HIOAHCHI. Tak, HallpuMep, MPEIMETOM UCKa SIBIISCTCS MPH-
3HaHHE HeJCHCTBUTENBHBIMH PELICHUH, HO HE MPOTOKOJIOB 00IIero coOpaHusi, peuieHni HCIOTHUTETEHOTO
OpraHa TOBapHUIIIeCTBa MO0 WHBIX OPraHOB TOBAPHUIIECTBA. Y UHTHIBAS, YTO CHEKTP KOPIOPATUBHBIX CIIOPOB
MHOTO IIHpE, YeM OCMapHWBaHWE DPEUICHWH OPraHOB YIPAaBIECHHS, B KaKIOM KOHKPETHOM cCly4dae HY)KHO
THIATEFHO AaHAIM3UPOBATH U MPOJYMBIBATh MCKOBBIE TPEOOBAHUS, HE TOJIBKO HA MPEAMET COOTBETCTBHS
KOHKPETHBIM HOpMaM MaTepHAIbHOTO TpaBa, KaKk HEOOXOAMMOCTh T'PaAaMOTHOTO IPAaBOBOIO OOOCHOBAaHWS
WCKa, TaK ¥, MPOTHO3HUPYSI BO3MOXKHOCTh U PEAIbHOCTh MCITOJIHEHUS PELICHHsS Cya, B CIy4ae YAOBIETBOPE-
HUS JaHHBIX TpeOoBaHmii. He cekper, uTo mpu GpopMHpPOBaHHUM WCKa, UCTEI, TOMUMO MPOYETO, OICHUBACT
BONPOCHI pa3Mepa rocyIapCTBEHHOW MOIIIMHBI, BO3MOKHOCTH NMPUMEHEHUs Oyaylero cyaeOHOro akra B
KadecTBe MPEIOAULIUHN H JIp.

4. Cornacho mm. 3) n.3 ct. 77 Konctutynuu PK HuKOMy He MOXeT OBITh 0€3 ero corjiacus U3MEHEHa
MOJICYTHOCTh, IPEAYCMOTPEHHAsI 3aKOHOM [2]. PaccmoTpenue nena ¢ HapylmieHHEM MPaBWI O MOACYAHO-
CTHU SIBISCTCS OC3YCIOBHBIM OCHOBAaHHEM K OTMCHE PEIICHHS CyJa B COOTBETCTBHH C mm.l) m. 4 cT. 427
I'TIK [3].

5. B kadecTBe aIbTEPHATUBBI Cyy MOTYT OBITh PaCCMOTPECHBI BAPHAHTHI YPETYIHPOBAHUS CIIOpa IMy-
TeM oOpalleHHus K MeUaTopy/aaBoKaTaM/HOTapuycy W 3aKIIOUEHHS MeIUaTHBHOTO/TIAPTHCHIIATHBHOTO CO-
TJIaneHnsa. B OTHOIIEHNH TaKuX COTMAIICHUH TakyKe UMeeTCs BO3MOXKHOCTh TIOJaTh 3asBJICHHE B Cy/ 00 HC-
MOJIHEHUH, KOTOPOE MOUIEKHUT PACCMOTPEHUIO B IOPSIKE YIPOIIEHHOIO TPOU3BOICTBA.

OTMeTHM, YTO COTJamIeHus: 00 yperyJIupoBaHuy cropa (KOH(IIMKTA) B MOPSIKEe MEIUAIIMH WU TapTH-
CUTIATHBHOM MpPOLEAYPHl MOTYT OBITh 3aKJIIOYCHBI CTOPOHAMH M B paMKax T'PaXXIAHCKOTO JIeia, yXKe pac-
CMaTpHBaEMOro B cyzae. B Takux ciyyasx HEOOXOAMMO MOMHHUTB, 4YTO, coriacHo 1.2 ct. 434 T'TIK PK [3],
CyJeOHBIE aKThI IO JIeIaM, OKOHYCHHBIM MHUPOBBIM COTJIAINICHUEM, COTJIAICHIEM 00 YperyIMpOBaHUH CIIOpa
(koH(IMKTA) B TIOPSAIKE MEAWAIMH WM COTJIAIICHHEM OO0 YPEeTyJIHpPOBAaHUU CIIOpa B MOPSIKE MapTHUCHIIA-
THBHOM MPOIETypHI, HE MOJIIEKAT EePECMOTPY B KACCallMOHHOM TopsiaKe. To ecTh CTOPOHBI JOTKHBI TIOHH-
MaTh, YTO MOTYT OTPAHUYUTH BO3MOKHOCTh OOpalieHus B nmocieayromeM B Bepxosasaiii Cyn PK.

Hapsny ¢ atuMm, ecnm paccMaTrpuBaeMoMy B CyzAe€ AeNy MPEAIIECTBOBAIO 00s3aTeNbHOE JOCYyIeOHOoe
yperynmpoBanue cropa, To cornmacuo mir. 9) cr. 108 I'TIK PK [3] pacxomabl, TOHECEHHBIE CTOPOHOU B TAaHHON
MpoILeaype, B TOM YHUCIIE C YYaCTHEM IMIPEACTaBUTENS], MOTYT OBITh, 10 HAaIlleMy MHEHHIO, BO3MEIICHBI CaMO-
CTOSITETIbHO, OTAENBHO OT BO3MEIIEHHsI PacxXoJOB IO OIUIaT€ MOMOIIM MPEACTaBHUTENS, yYacTBYIOILIETO
B IpoOIIeCCe.

6. KoprnopatuBHbIE OTHOILIEHHS HUKAK HE CBSI3aHBI C TOCYJApCTBEHHBIM YIPABJICHUEM, CIIOPHI, BBITE-
KaroIle U3 TAKUX OTHOIICHUH, TOJKHBI PACCMATPHUBATHCS UCKIIOYUTEIHLHO B TIOPSIIKE HCKOBOTO MTPOU3BO/I-
CTBa.

OmHako BRIHYXICHBI TTOMUEPKHYTH, 9TO 1.7 HopMatusHOTO mTocTanoBienns BepxosHoro Cyma PK ot
28 nexabpst 2009 1. Ne 8 «O nmpuMEHEHNN 3aKOHOIATENIBCTBA 00 aKIIMOHEPHBIX 00IIecTBaxy [4] 3aKperieHo,
YTO CIOPHI 00 OCTIApHBAHUH aKIIMOHEPaMH PELICHUH OPTaHOB aKIIMOHEPHBIX OOIECTB, OTHOCALINECS K KOp-
MMOPAaTUBHBIM, PAaCCMaTPHUBAIOTCS B MOPSAIAKE OCOOOT0 MCKOBOTO MPOM3BOJICTBA MEXPAWOHHBIMH CIEIIHAIIH-
3MPOBAHHBIMU JKOHOMUYECKHMHU CYAaMH. 3asBICHHE 00 OCIAapWBaHWU PEIICHWH OpPraHOB aKIMOHEPHBIX
OO0IIECTB MOAAETCS B Cy[ B TEUEHUE TPEX MECSILEB CO AHA, KOTJa 3asBUTEIIO CTaJ0 M3BECTHO O HAPYIICHUH
€ro TpaB ¥ 3aKOHHBIX HHTEPECOB.

[Monaraem, naHHOE TOJOXKEHUE SBISIETCS OMMOOYHBIM U TOJUICKHT CKOpEHIleMy HCKIove-
HUIO/U3MEHEHUIO, Tak Kak nmpotuBopeuuT HopMaM [ TIK PK 1 BHOCHT HESICHOCTH B IIpaBONIPUMEHEHUE.

7. OcobeHHoe TpaKTUYecKoe 3HaUeHNe, HapsAy C APYTUMH, IMEIOT CPOKH OCTIapUBAHUS PEIIECHHUH op-
TaHOB YTIPaBJICHUS aKIIMOHEePHBIX 001ecTB. [Tockonmpky 3akoHoM PK «O0 akImoHEepHBIX 00IIEeCTBax)» CPOKU
JUIs OCTIApUBAaHMS PELICHUI HE OIpenesieHbl, MojlaraeM, MOJJIeKaT MPUMEHEHHI0 OOIINe CPOKH HCKOBOM
naBHocTH. OnHako ynomsiHyTeIH Bblie 1.7 HopmatuBHOro mocranoBieHust BepxoBHoro Cyma PK Ne &,
TaKKe SBIAIONIMCAS HOpMOH JeiicTBytomiero npasa PK, Haxossielcst BHE nepapXuu MpaBOBBIX aKTOB, CO3-
JIaeT KOJUTU3UIO U TIOTEHITMATBHBIC POIIECCYabHBIC PUCKH TSI HCTIIA.
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Obcyarcoenue

Cmopousl u npeomem ucka. BriepBble IOHATHE KOPIIOPATUBHOTO CIIOPa MOSIBIJIOCH B 3aKOHOAATEIHCT-
Be PK B 2008 1. B paMkax W3MEHEHUH U TOTOJIHEHUI B PsiJ 3aKOHOAATeNbHBIX akToB PK Mo Bompocam 00pb-
Ob1 ¢ perinepcTBoM. [IperepneB onpenenéHHble KOPPEKTUPOBKH, B HACTOSIIEE BPEMSI TEPMHUH «KOPIOPATUB-
HBIe criopbl» 3akperuieH B ¢tT. 27 I'TIK PK [3], B koTOpoii onpesesieHbl CyOBEeKTHBIN COCTaB U MPaBOOTHOIIIE-
HUS1, KOTOPBIE ABIISIOTCS IPEIMETOM KOPIIOPATHBHOTO CIIOPA.

Hecmotps Ha 3aKoHOAAaTENbHOE 3aKPEIUICHUE COOTBETCTBYIOIINX KPUTEPHUEB, OCTAIOTCSI HEOAHO3HAUHBI-
MU BOIPOCHI OTHECEHUS CIIOpa K KOPIIOPATUBHBIM 10 OTJIEIEHBIM HCKOBBIM TpeOoBaHUSAM. Tak, ¢ TOYKH 3pe-
HUs OykBayibHOTO ToikoBaHUs cT. 27 I'TIK PK ocraercst mom BOIIpocoM, MOTYT JI CTOPOHOW KOPIIOPATHBHOTO
criopa OBITh HECOCTOSIBIIMECS YYAaCTHHUKH, KOTOPBIE, HAIPUMEp, HaMepeBaJINCh CO3/1aTh TOBAPHIIECTBO, 3a-
KJIIOUMITM COOTBETCTBYIOILEE COTIIAIICHHE O COTPYIHUYECTBE, HO HE AOIUIN O MOANHCAHUS yUPEIUTEIEHOTO
JIOTOBOpA M PETHCTPAIlNK KOMITaHWH. VK SIBIISIOTCS I KOPIIOPATUBHBIMU CITOPHI, CBA3aHHBIE C HAPYIIICHHBI-
MU HHTEpECaMHU CYIPYroB B paMKax CIENOK C JOJISIMH | Jp. B Takux ciydasx CyOheKTHBIH COCTaB CIOpa MO-
JKET He MOJIIa IaTh 0] YKa3aHHKIHA BBIIIE KPUTSPUN B OTHOIIIEHHY CTOPOH KOPIIOPATUBHOTO CIIOpa.

[Ipu nmonave ncka HEOOXOIUMO, TIPEKIE BCETO, MPABUIBHO ONPEAESTH CTOPOHBI UCTHA U OTBETYHKA B
Ka)KIIOM KOHKpETHOH curyaruu. Tak, coriacHo cT. 50 3akona PK «O toBapurmiecTBax ¢ OrpaHHMYEHHON U
JIOTIOJTHUTEIIBHOW OTBETCTBEHHOCTHIO» [1] MCTIIaMU 110 OCIIApUBaHUIO PEHICHUH OPTraHOB YIPABJICHUS IOPH-
JTUYECKOT0 JIMIAa MOTYT BBICTYIATh TOJIBKO YYaCTHUKH TOBApUIIECTBA, HE MPUHUMABIINE yYaCTHE B TOJIOCO-
BaHUU JIUOO TOJIOCOBABIIIKE ITPOTUB OCIIAPHBAEMOT0 PElIeHHs. 10 eCTh caMo IOPUANIECKOE JINIO, YIACTHUK,
TOJIOCOBABIINN «3a», TPETHU JIUIIA, HAIPHUMEP, KOHTPAreHTHI MO CIIENKe, 3aKITI0YEHHON Ha OCHOBAaHUH pellle-
HUS 0011eTo cOOpaHus, He MOTYT OBITh HCTIIAMHU M OCTIAPUBATH COOTBETCTBYIOIINE PEILICHHS.

[IpaBuiibHOE OTIpeAeNeHre OTBETYHKA I10 JIENTy ABISETCS 3aJI0TOM 3aKOHHOTO M 0OOCHOBAHHOTO pelle-
Hus o neny. [lpeapaBinenne ucka K HeHaIeKaIIeMy OTBETYMKY MOJKET TIOBJIeUb OCTaBlIeHHE HCKa Oe3 pac-
CMOTPEHHS B CBSI3HU C HEMOJICYJHOCTHIO JTHOO OTKA3 B YAOBJICTBOPEHUH HCKOBBIX TPEOOBAHHIA.

Nmetrotes caydan, KOrja B KaueCTBE OTBETUYHMKA YKa3bIBAIOTCS YYaCTHUKU/AKIIMOHEPH! FOPUIHUYECKOTO
JUIa, THAITMUPOBABIIIKE MPOBEEHNE COOpaHUS U TOJOCOBABIINE OMPEAETICHHBIM 00pa3oM, JHOO0 B IEIOM
opraH, MPUHABIINK ocliapuBaeMoe perieHue (odiee coOpaHme, COBET TMPEKTOPOoB). Takas MO3UIHSI ¢ TOUKH
3pEHHMS 3aKOHA SIBISCTCS] HEBEPHOU.

Cormacuo ct. 37 I'K PK ropuamdeckoe aumo mpuoOpeTaeT rpakIaHCKue IpaBa U IPUHUMAET Ha ce0s
00513aHHOCTH TOJBKO 4epe3 CBOW oprasbl [5]. He BmaBasch B Teopwro rpaKIaHCKOTO M KOPHOPATHBHOTO
MpaBa ¥ MHEHUS YYCHBIX, OTMETHM, YTO B CHJIy 3aKOHA CaMU OPraHbl HE SBJISIFOTCS CyOBEKTaMU TpaKIaH-
CKOTO 000pOTa, a 3HAYUT, HE MOTYT OBITh CAMOCTOSTEIBHBIMI yYaCTHUKAMH Iporiecca. 1o ecTh, IpaBUIbHO
MIpH OCMApHUBAaHWHU PEIIEHUI OPTaHOB YIPABJICHWS MPHUBIEKATh B KAYECTBE HAJUICKAIIETO OTBETYMKA CaMO
IOPUINYECKOE JIUTIO.

Cy1iecTByeT Mo3uIus, OJICPKUBAcMast B TOM YUCIIC U CYABSIMH, COTJIACHO KOTOPOW YYaCTHUKHU FOPU-
JTUYECKOT0 JINIA TP OCTIApUBAHHUH PEIICHUs 00IIero coOpaHusi MOTYT OBITh IPUBJICYEHBI K YIaCTHIO B JIENe
B KaueCTBE TPETHHX JIUI] HA CTOPOHE OTBETYHKA, HE 3asBIIAIONINX CAMOCTOSTENBHBIX TpeOOBaHMI Ha Tpea-
MET cropa.

Bwmecte ¢ Tem, coriacHo 1.1 ct. 52 I'TIK PK Tperbu nuria, He 3asBIISFOIINE CAMOCTOSATEIBHBIC TPpeOOoBa-
HUS Ha TIPEIMET CIIOpa, MOTYT OBITh MPHUBJICYEHBI K YIACTHIO B JIEJI€ 10 XOAATaHCTBY CTOPOH H IPYTHX JIHII,
Y4acTBYIOIIMX B Jiene, WK no uHunuaruse cyaa. CormacHo cr. 165 I'TIK PK Ha craguu nmoAarotoBku cya
paspelaeT BOMPOC O COCTaBE JIML, YYacTBYIOIIMX B JieJle, B TOM YHMCIE O BCTYIUIEHHH B JENO TPETHHX
nuir [3]. To ecTh, TEOPETHUECKH, JUTS IPUBJICUCHUS] YIYACTHUKOB/aKIIMOHEPOB B KAUECTBE TPETHHUX JIUI] UCTILY
HEOOXOIMMO TOAATh COOTBETCTBYIOIIEE XOAATANCTBO, a Cy/ MO UTOTaM €ro PacCMOTPEHHUS] MOXKET M OTKa-
3aTh B €r0 YJOBJIECTBOPCHHHU.

Iloocyonocms. HecMOTpst Ha yKe AECSATUIIETHHN OIBIT PACCMOTPEHHUS KOPIOPATHBHBIX CIIOPOB, Kak
OTJCTBHON KaTerOpUM JieJl, OCTAIOTCS BOMPOCH W/WIIM HENPABWILHOE ONpEeiCHUE MOJCYAHOCTH MO TeM
WJIM UHBIM CIIOpaM.

Kax ymomsHyTO BBIIIE, HETOCTATOYHO THIATEIHFHOE 3aKOHOJATEIBHOE OIpENeieHrne Kpyra CyOBheKTOB
KOPIIOPATHBHOTO CTIOpa BJIEYET HAPYIICHHS MPABUII MOACYAHOCTH KaK MCTIAMH Y Mojade UCKa, TaK U Cy-
JaM¥ TIpY UX TIPUHATHHA B pacCMOTpeHHnH. Tak, UMEIOTCS Ciydau MpHHATHS K pou3Boactsy CMOC criopos
C y4aCTHEeM HEKOMMEPUYECKUX OpraHU3aIfii, He SBISIONIMXCS caMoperyupyeMbiMu. McTibl — (husnueckue
JUIa 00pamraTCs ¢ UCKaMU B pallOHHBIE CY[IBI, TaK KaK YKa3bIBalOT B KaUYeCTBE OTBETUYMKOB (PH3MUECKUX
JIUI] — YY9aCTHUKOB/aKIIMOHEPOB KOMIIAHUN U JIp.
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Hocyoebnoe ypezynuposanue. Kaxk n npyrue rpax1aHCKO-TIPaBOBBIE CIIOPHI, KOPIIOPATHUBHBIE KOH(IINK-
ThI MOTYT OBITh YperyJupOBaHBl Pa3HBIMU CIIOCOOAaMH, KaK CAaMUMH YYaCTHHKAMH, TaK U C MPUBJICUECHUEM
MTOCPEIHHUKOB, TN0O0 00paIeHNeM 3a 3aIUTON B YITOTTHOMOYEHHBIE OpTaHbl.

BesycnoBHO, caMblii ONTUMANEHBINA U 3G (EKTHUBHBIN, HE TPEOYIOMINH JONOIHUTEIBHBIX PECYPCOB — 3TO
crocod JocyneOHoro yperynupoBanus criopa. [Ipu 3ToM mpoBeieHue KOHCTPYKTUBHBIX MIEPErOBOPOB U HAXO-
KJIEHHE ONTUMAJIFHOTO IS BCEX YYACTHHKOB DPEIICHUS MOJDKHO OBITh MAaKCHMAJbHO YETKO M OJHO3HAYHO
0(hOPMIIEHO M 3aKPETIEHO COOTBETCTBYIOMIMMH IOPHINYECKUMH TOKYMEHTaMH. DTO MOTYT OBITh COTTIALICHUSI
00 yperyMpoBaHUH B3aMMOOTHOIIICHH, H3MEHEHHSI B YUPEIUTCIBHBIC JOKYMEHTBI, B CIIy4asix, €CJIA CTOPOHBI
JOTOBOPHITUCH O TOOPOBOJBHOM BBIXO/I€ OJHOTO M3 YYaCTHHKOB — MaKCHMAaJbHO MPAaBUIIBHOE 110 TIPOLIEAYPE
U coJiepaHnio 0OpMIICHHE CACTKH MO MpoAaKe A0IH. BO3MOXKHO, TOCTUTHYTHIE COTJIAIICHUS TTOBIEKYT pe-
OpraHu3alMI0 KOMIIaHUH (pa3[esiecHue, BBIICNICHHE) — B TAKOM CJIydae COOJIONEHHE BCEX YCTAHOBJICHHBIX
MPOIIETyp, IPABHIBHOE COCTABIICHUE W O(POPMIICHHE pa3/ICIUTEIBHBIX OATaHCOB U aKTOB.

JocyneOHBIN MOPSIOK pa3pelleH s CIiopa MOXKET ObITh MPEIyCMOTPEH KaK 00sS3aTeNbHBIN COTJIACHO
YYpPEAUTETHPHOMY JOTOBOPY W/WIIM yCTaBy KOMITaHWU. [Ipu HECOOTIOCHUH TAKOTO MOPSIIKA CYIl OCTABISET
HCKOBOE 3asBiieHHe 0e3 paccMorpenus cornacHo cr. 279 T'TIK PK (uctmom He coOmofeH ycTaHOBIEHHBIN
3aKOHOM JIJIs1 TaHHOW KaTErOpHH JEN WK MPETyCMOTPEHHBIH JOTOBOPOM MOPSAOK JOCYA€OHOTO ypEeryIupo-
BaHUS CIIOpPa U BO3MOXKHOCTh IPUMEHEHMSI 3TOTO MOPSIKa HE yTpaveHa).

Cyoebnule pacxoosi. CyneOHbBIE PacXobl COCTOSAT U3 TOCYNAPCTBEHHOW MOINUTMHBI M U3JEPKEK, CBS-
3aHHBIX C TPOW3BOJCTBOM IO M€y, BKJIIOYAs PacXoAsl MO oIjiaTe moMommu mpeznctaBurens. CoriacHo
ct. 113 I'TIK PK, mo xomaTalicTBy CTOPOHBI, B TOJB3Y KOTOPO# COCTOSIIOCH PENICHHE, CyHI MPHUCYKIAET,
C Ipyroil CTOPOHBI, IOHECEHHBIE €10 PACXO/BI IO OIJIaTe MOMOIIY NPEACTaBUTENS (HECKOIBKUX MPEACTaBU-
TeJiel), ydacTBOBABILIEIO B IpollecCe, B pa3Mepe (PaKTHUYECKH IOHECEHHBIX CTOPOHOH pacxomios [3].
[To umyniecTBeHHBIM TpeOOBaHUSIM 00IIas CyMMa 3THX pacxoJi0B He JIOJDKHA mpeBblmaTth 10 % ot ymosie-
TBOPEHHOU 4acTu ucka. [1o TpeOoBaHMIM HEMMYIIECTBEHHOTO XapaKTepa CyMMa PacxXoJl0B B3BICKUBAETCS B
pasyMHBIX Ipeaenax, Ho He nojukHa npesbimaTth 300 MPIT (757 500 tenre).

VYuureiBas, 4To Hanboyee pacIpOCTPAaHEHHBIM KOPITOPATHBHBIM CITIOPOM SIBIISIETCS OCIIApUBaHUE perle-
HUH OpraHOB YIPaBICHHUS, TO €CTh UCK C HEUMYIIICCTBEHHBIMH TPEOOBAaHUSIMH, BO3MEIIIEHUE CYJICOHBIX pac-
XOJIOB IO OIUIaTe MOMOIIHM MIPEICTABUTENA [0 TAKUM JIeJIaM OrpaHU4eHO cyMMoi B pazmepe 757 500 Tenre.

Buo cyoonpouszeoocmea. Ha ocHoBammm ct. 292 I'TIK nmuiio BmpaBe OCHOPUTH peEIIcHHE, ACHCTBUS
(6e3neiicTBUE) TOCYIaPCTBEHHOTO OpraHa, OpraHa MECTHOTO CaMOYIIpaBIICHHUs, 0OIECTBEHHOTO 00beIHeE-
HUSL, OpPraHu3alyy, JOJHDKHOCTHOTO JIMIA, TOCYJapCTBEHHOIO CITY’KAILleTo B Cyie B MOPSAIAKE 0COO0T0 HCKOBO-
ro npou3BozacTBa (rnasa 29 I'TIK PK) [3].

Cormacuo 1.1 HopmatuBHOro moctanosienus BepxosHoro Cyma PK ot 24 mexabpst 2010 r. Ne 20
«O HEKOTOPBIX BOMpPOCaX MPUMEHEHHUS CyAaMu HOpPM TiaBbl 29 ['pakJaHCKOTO MPOIECCYATBHOTO KOJIEK-
ca PK» [6] B mopsiake, ycTanoBinennoM riaoit 29 I'TIK PK, mo6oe nuiio BopaBe OCOPUTE pPelIeHs], 1eHCT-
Busl (Oe3neiicTBre) Ha3zBaHHBIX B CT. 292 I'TIK PK cyObekToB, eciu 3TH perieHus MPUHATHI, TeHCTBUS (0e3-
JICWCTBUE) COBEPIIECHBI TIPH OCYIICCTBICHUH YIPAaBICHYECKUX (YHKIMH B COOTBETCTBYIOIIEH chepe rocy-
JAPCTBEHHOTO yIPABJICHUS.

ITockonbky KOpIOpaTHBHBIE OTHOIIEHHUS HUKAK HE CBSI3aHBI C TOCY/IAPCTBEHHBIM yIIPABICHUEM, CIIOPHI,
BBITEKAIOMINE M3 TAKUX OTHOIICHW, TOJKHBI paCCMATPUBATHCS UCKITIOYUTEIHHO B MOPAIKE UCKOBOTO TPO-
W3BOJICTBA.

Obecneuenue ucka. OqauM n3 3QPEeKTUBHBIX MHCTPyMEHTOB, npeaycMmorpenHbix ['TIK PK, B pamkax
pa3pemnieHus] KOPIOPaTUBHBIX CIIOPOB, SIBISIETCS BOZMOXKHOCTh IMPUHATHS Mep 1Mo obecredeHnio ucka. Tako-
BBIMH MOTYT OBITh, CPEJIU MPOYETO:

— HaJIO)KEHHUE apecTa Ha HMYIIECTBO;

— 3anpelieHre OTBETYMKY COBEPLIATh ONpeeNICHHbIEC AeHCTBHUS;

— 3ampeleHue IPYTuM JIUIaM IepeiaBaTh UMYIIECTBO OTBETUUKY 110 0053aTEIhCTBAM, WIIH BBITIONHSTH
M0 OTHOLICHHUIO K OTBETYUKY HUHBIE 0053aTENLCTBA, IPEAyCMOTPEHHBIE 3aKOHOM WM I0TOBOPOM;

— MHBIE MEpHI 10 00ECTIEUEHHNIO MCKa, KOTOPBIE OTBEYAIOT LIEISIM HCTIOIHEHHUs pemieHus. Kak BUAHO,
TepevYeHb 00CCTICUNTEILHBIX Mep, TpeaycMoTpeHHbIX ['TIK, He sBisieTcs] neuepnpIBaroImM. 10 eCTh UCTeIT
MOJKET MPOCUTH CY/ O TPUHATHH JIOOBIX HEOOXOAWMBIX MEp, IPHU YCIOBHUHU, YTO OHU COpa3MEpHBI 3asBJICH-
HOMY HCKy. B paMkax KOpIMOpaTHUBHBIX CIIOPOB YacTO MCHOJB3YEeTCS B KaueCTBE OOCCIICUUTEITHLHONH MEphl
3amnpeT Ha COBEPILICHHUE ONMPEACICHHBIX NCHCTBUH, B TOM YHCJIE HAa OTUYKICHHE JOJIM/aKIHH, IPOBEIACHHE
coOpaHwmii/3aceiaHuil OPraHOB YIPABJICHUS, IPUHSATHS OTACIBHBIX PEIICHUH, OMCH U Tepeiada Ha OTBETCT-
BEHHOE XpaHEHUE JOKYMEHTOB U MH(pOpMAIIH KOMIIAHUH U JIp.
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OpHako TpH 3asBICHUH U MPUHITHHA OOSCIICUNTENBHBIX MEpP M UCTEIl, U CYJ JOJDKHBI YUUTHIBATh, UYTO
MIPUHATBIE CYIOM OOECIeYHTENbHBIE MEpPhl HE JOJDKHBI NMPUBOJUTH OTBETYMKA — IOPHUAWYECKOE JIUIIO
K OaHKPOTCTBY, HApyIIEHUIO HOPMAIILHOW MTPON3BOJCTBEHHOH IEATEIEHOCTH, K HAPYIIEHUIO 3aKOHHBIX TIPaB
Y MHTEPECOB JPYTUX JIUII, CHOCOOCTBOBATh PeiiiepCcTBY (HE3aKOHHOMY 3aXBaTy UMYINESCTBA OTBETYHKA).

B paMkax KOpmopaTHBHBIX CIIOPOB, YaCTO SIBIISIONINXCSA YaCThIO MM CITOCOOOM peiIepcKuX 3aXBaToB,
coOJIO/IeHNe JaHHOTO TIOJIOXKEH U], 3aKkperiéHHoro B 1.1 HopmaTtuBaOTO mocranosnenus: Bepxosunoro Cyna
PK ot 12 saBaps 2009 roga Ne 2 «O npuHATHH 00€CIEUUTENBHBIX MEp MO IPaXKIaHCKUM Aenam» [7], uMeeT
ocoboe 3HaueHue. McTiy Taxke He cliemyeT 3a0bIBaTh O PUCKAX, CBI3aHHBIX C MPABOM OTBETYHKA IOCIIE
BCTYIUICHHS B 3aKOHHYIO CHITy PELIeHHsI, KOTOPBIM B UCKE OTKa3aHO, NMPEIbIBUTh UCK O BO3MEIIEHUHU yObIT-
KOB, IPUYMHEHHBIX 00€CTIEINTETFHBIMU MEPaMHU.

Ipumenenue 3axona no ananozuu. OCOOEHHOCTU CO3JaHUS U JESITEIBHOCTH IOPUANIECKUX JIUI Pa3HBIX
OPTraHMU3aANMOHHO-TIPABOBBIX ()OPM PETYIUPYIOTCS COOTBETCTBYIOUIMMHE CIEIHAIHHBIMU 3aKOHAMHU: O TOBa-
pUIIEeCTBaX C OTPAHUYCHHOMN M JOTONHUTEIBHON OTBETCTBEHHOCTHIO, 00 aKIIMOHEPHBIX OOIIECTBax, O Mpo-
M3BOJICTBEHHOM KOOTIepaTHBE U Ap. JlaHHBIE 3aKOHBI MOTYT COJICPXKATh Pa3IMYHBIC HOPMEBI, PETYTHUPYIOIIAES
CXOXHE MPABOOTHOIICHHUSI, a TAKXKE OJUH 3aKOH PETyJIUPOBaTh TOT WM WHOW BOMPOC, YPETYIUPOBAHHBIN
JIPYTUM 3aKOHOM.

B sT0i1 cBs13u sBAsieTcss MHTEpecHBIM BhIBOJ BepxoBHoro Cyna PK o cinyuasx HenmpaBHIBHOTO IpUMe-
HEHUS CyJaMH aHaJOTHH 3aKOHa K CHOPHBIM IpaBooTHomeHusM. CormacHo 3akoHy PK «O mpaBoBBIX ak-
Tax», aHAJIOTHA 3aKOHa — 3TO MPUMEHEHNE K HEYPeTyIHPOBaHHBIM OOIIECTBEHHBIM OTHOIICHUSM HOPM 3a-
KOHOB, PETYJIUPYIOIINX CXOMHBIE 00mecTBeHHbIe oTHOIIECHM [§]. CoriacHo cT. 13 maHHOTO 3aKOHA B ciIydae
OTCYTCTBUSI HOPM TIpaBa, PeryJUPYIONINX KOHKPETHBIC OOMIECTBEHHBIC OTHOIICHVSI, TIPUMEHSICTCS aHAJIOTHUS
3akoHa. [Ipu 3TOM MecTHBIe CyIbl, KOHCTAaTHPYS OTCyTcTBUE B 3akoHe PK «O mpon3BoACTBEHHOM KooTiepa-
THBE» TIOPSIKA CO3BIBA U CPOKOB M3BEIICHHS YIaCTHUKOB 00 00IeM coOOpaHuH, B TOM YHCIIE CPOKOB 00Xa-
JIOBaHUS PEIICHUH OPraHOB YIPABJICHUS IOPUAMYECKOTO JIUIa HEOOOCHOBAHHO MPUMEHSIOT K CIIOPHBIM TIpa-
BOOTHOIIICHUSIM aHAJIOTHIO 3aKOHa — HOPMBI 3aKOHOB «O TOBapHIECTBaX C OTPAHUYCHHOW W JIOTIOIHH-
TEJIHHON OTBETCTBEHHOCTHIO» U HopmaTuBHOe moctaHoBieHne BepxoBHoro Cyna «O HEKOTOPBIX BOIIPOCAX
MPUMEHEHUST 3aKOHOJIATEILCTBA O TOBAPHUINECTBAX C OrPAHUYCHHOW W JOMOJHUTEIHHOW OTBETCTBEHHO-
CThIO». BOIPOCHI KOMIIETEHIINN OPTAHOB YIPABJICHUS IO TIOPSIIKY CO3bIBA U MPOBEJCHMSI 00IIero coOpaHus,
MOPSIKY W YCIIOBUSIM HCKITIOYCHHS M3 CEIHCKOXO3SHCTBEHHOTO KOOIEpaTHBAa yCTAHABIMBAIOTCS CTAThAMHU
31, 33 3akona «O CeNbCKOXO03HUCTBEHHBIX KOOIIEPATHBAX» M Y CTABOM CEIBCKOXO3SIMCTBEHHOTO KOOTIEPaTH-
Ba. Cpoku 00KaNOBaHUS pENICHUN OOIIMX COOpaHWi CEeIhCKOXO3SHCTBEHHOTO KOOIEpaThBa 3aKOHOM HE
YCTaHOBJICHBI, B CBSI3W C YeM K JaHHBIM MPABOOTHOIIECHUSM OJKEH MPUMEHSITHCS OOMIMIA CPOK MCKOBOM
TaBHOCTH, peaycMoTpennsrit cT. 178 'K PK.

[Tomaraem, 4To BOIpOCHl IPUMEHEHHS aHAJIOTUU 3aKOHA, KaK U aHAJOTMH TPaBa, IOJDKHBI paccMaTpH-
BaThCA Cy/laMU B KQXJIOM KOHKPETHOM CITydae C YY€TOM CHTYallMd U HOPMaMU OTPACICBOIO 3aKOHOAATEIb-
CTBa.

Tpyonocmu ynpasnsaiowux. KoprmopaTnBHOEe 3aKOHOJATENECTBO H3JI0XKEHO OBOJIHHO 3aCKOPY3JIBIM
SI3BIKOM. DTO MPU3HAIOT U IOPHUCTHI, KOTOPHIC MPHUBBIKIN PaboTaTh C STUM WHCTPYMEHTApHEM U Jaxe Tepe-
HSUJTH SI3BIK KPIOYKOTBOPOB. Tak, oTMewaeTcs, 9To psij MOJOXKEHHUH 3aK0Ha 00 aKIIMOHEPHBIX OOIIeCTBax H3-
JIO’)KEHBI HENIAKOHMYHO W KpalHe 3alyTaHHO. B 4acTHOCTH, BBI3BIBAET OIPOMHBIE HAPEKaHHS CO CTOPOHBI
FOPUCTOB CT. 63, B KOTOPOH H3JI0KEHBI MOJIOKEHHUS 00 OTBETCTBEHHOCTH JIOJDKHOCTHBIX JIUI[ aKITMOHEPHBIX
obmiectB. B 1. 3 3TOM CTaThU yKa3bIBAaETCS, YTO K JIOJDKHOCTHBIM JIUIIAM MOTYT OBITh MPEIbSIBICHBI UCKU O
BO3MeEICHUHU Bpesa b0 yObITKOB mitk camuM AQ, WK ydyacTHUKam#, oOnanatontumu 5 % u 6omnee [9]. Co-
TJIACHO TPAKTOBKE 3TOTO TOJIOKEHHUS, TOJHKHOCTHBIMH JIMIIAMU BO3MEIIAFOTCS Bpe.l TUOO yOBITKH, €CITU OHH
JEHCTBOBAIM HETOOPOCOBECTHO WM Oe3neiicTBoBaiu. [laxke Oosibliie, B 1. 6 JAIOTCS OIPENEICHUS, YTO
MMEHHO CUMTaeTcs Oe3[efiCTBHEM M YTO TaKoe «HeqoO0pocoBecTHO». OIHAKO 3TH MOHATHS OMPEHeNsIOTCS
HEMOCPEICTBEHHO K CAENKaM, a PO APYTUe cIydyall HUYero He TOBOPHUTCS.

MOXHO CMOJENHPOBATh NMPUMEP CHUTYaIlMH, KOTOpas, Kak 3TO HE MapaJoKCaIbHO, BCTPEUaeTCs Ha
mpakTuke. AO 3aKITIOYII0 KOHTPAKT ¢ KOHTpareHToM. AO momaeTcss UCK O B3BICKAaHWU CyMMEBI aBaHCa M He-
YCTOWKH TI0 TOTOBOPY. bblia yrraueHa T0BOIBHO 0OJbINAasi TOCHONUIMHA B paMKax MOJadd JAHHOTO HCKOBO-
ro 3asBicHus — Oosee 20 MIIH TT, OJTHAKO CyJIOM B HECKOJBKUX MHCTAHIUAX ObLIO OTKA3aHO B YJIOBIIETBO-
peHUM UCKa. AKITMOHEPOM IPEIBABISLCTCS HCK K mpezacenaTelnto [IpaBieHus o B3bICKaHUU YOBITKOB Ha CyM-
My, PaBHYIO pa3Mepy rocyapCTBEHHOH IMOILIMHBI, KOTOPAas yIuIa TOCYAapCTBY. AKIIOHEP TOBOPUT O TOM,
YTO THI IMOAAJ UCK, U, ITOCKOJIbKY OH YJOBJIETBOPEH HE OBbLI, TO ThI MPUYUHWII YOBITKYA HEMOCPEICTBEHHO aK-
IIUOHEPHOMY OOIIECTBY, IIOATOMY OY/Ib TOOp — OTBETH.
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B xadectBe 000CHOBaHUS MCKa MPHUBOIATCS (PaKThl TOTO, YTO Tpenceaarenem [lparieHus ObLIH TIpe-
BBIIIICHBI TTOJIHOMOYHS ¥ MCK OBbLT TIpeIbsiBIicH 0e3 perieHus [IpaBiieHus, TeM caMbIM MPUYUHEHBI YOBITKH
HenocpenctBeHHO AO. CynmoMm nepBoi MHCTAHIIMY MCK aKIMOHEepa ObLI OCTaBJICH 0€3 yIOBJICTBOPEHUS, T0-
CKOJBKY B ycTaBe AO OTCYTCTBYeT YeTKOe ompenesieHue moaHoMounii [Ipasnenus. [Jaxe Gosnpie, cys mo-
CYHTAJI, YTO COTJIACHO CT. 63 1. 2, He0OXO0AMMO JTOKa3aTh HETOOPOCOBECTHOCTh WITH Oe3/ieiicTBre. B maHHOM
CIIydae dTOro caenano He Obu10. CienoBarensHo, HU 0 Kakux yObITkKax AO He MoxeT ObITh U peun. Cymom
BTOPOI MHCTAHIMH OBLJIO OTMEHEHO PEIICHNE U BBIHECEHO HOBOE, KOTOPBIM MCK aKI[MOHEpa ObLI YJIOBIETBO-
pEH, U ¢ TpeJcenaTelis MpaBieHUs B3bICKaHbI YOBITKY B (hopMe ToCyIapcTBeHHON monummHEL. [lomydaercs,
YTO TpPEJICENaTEeNb MPABJICHUS MOXKET OBITh OTBETCTBCHHBIM 3a JIFOOBIC YOBITKH, KOTOphIe ecTh B AQ. [lpu
3TOM €CTh COOTBETCTBYIOIIee 00ocHOBaHMEe: AO caMo HEe MCIIONHSIIO 00s3aTeIbCTBA IO JIOTOBOPY C KOHTP-
areHToM, MCK OBUI 1Mo1aH He0OOOCHOBAaHHBIN, B PE3yNIFTATE YEro OBIJIO CIIENaHO YTBEPXKIACHHE, YTO CO CTOPO-
HBI ipeacenarens [IpapneHns nMeno MecTo 3M0ynoTpeOIeHre MPaBoM Ha 3allUTy B KOPBICTHBIX Hemsix. Cyn
MpHUIIEeT K HHTEPECHOMY BBIBOAY O TOM, YTO (DakThl HEJOOPOCOBECTHOCTH M O€3/IeHCTBUS JOKa3hIBaTh HE
Hy)kHO. TO ecTh, Mo OONBIIOMY CUETY, B CT. 63 UAET peyb O JABYX BellaX — O BO3MEIICHUU BpeJa U O BO3-
MeleHnn yObITKOB. Eciii MBI BelleM pedb 0 BO3MEIICHUH BPeia, TO CYJl TOBOPUT O HEOOXOAMMOCTH JTIOKA3bI-
BaTh 100 HETOOPOCOBECTHOCTD, TNOO Oe3xaeiicTBre. Ecmu ke MBI kKacaeMcsl BOTIPOCOB YOBITKA, TO, TIO CYTH,
3TO HE PETJIAMEHTHPOBAHO W 3a JIOObIC YOBITKM MBI BIIpaBe MPUBIEYb JOHKHOCTHOE JIUO AO K OTBETCT-
BEHHOCTH. JTO, Ha HAII B3TJISI/I, JOBOJIBHO CEPHE3HO.

OpHako ciexyer OTMETHTD, YTO CYIIECTBYET KaKk MUHIMYM OJAWMH CIIy4aid, Koraa npenceaarens [Ipas-
neHus: (PaKTUYIECKU YIIEeN OT OTBETCTBEHHOCTH, CKa3aB, YTO OH SBISIETCS PAOOTHUKOM FOPHIUYECKOTO JIUIIA.
COOTBETCTBEHHO, K HEMY IIOJDKHA OBITH TPUMEHEHA MaTepUalbHas OTBETCTBEHHOCTh. A OHa, BO-TICPBBIX,
OTpaHHYEHa B pa3Mepax, BO-BTOPHIX, JOJDKHA OBITh NMPHBSI3aHA K yTpaTe HATUYECTBYIOIICTO UMYIIECTBA.
MO>KHO 7T TOBOPHUTH MTPUMEHUMO K TOCIIOILIMHE Kak 00 yTpaTe — OOJIBINOM BOIPOC.

Takum 00pa3oM, BOIPOC B OTHOIIEHUH ATHX TOJI0XKCHUN 3aKOHOJATEILCTBA HA CAMOM JIENIe HESICHBIM.
B HBIHE ACHCTBYIONIEM 3aKOHOIATCILCTBE CTh JIa3eiika TSl TOJDKHOCTHBIX JIUII, 9TOOBI 000WTH 3Ty HOPMY B
pamMKax TpyAOBOTO 3aKOHOAATEIhCTBA.

MHorue BOIpOCH! CBA3aHBI M C OpraHu3anuer paboTsl ToBapuiiecTB. Cephe3Has mpobiieMa KacaeTcst
JIOJIY y4acTHs B YCTAaBHOM KamwuTaje. B 4acTHOCTH, HET KOHKPETHOTO ONPEACIICHHS B TUTAHE PaCIIpeICICHUS
YUCTOTO JI0OXOJa B TOM Cilyd4ae, CIH JOJMU y4acThus (PaKTHYECKH pachpeiesieHbl HEMPONOPIMOHAIBHO.
Tak, 10 3aKOHY IPY TOJIOCOBAHWUHU YYaCTHUKH MMEIOT YHCIIO TOJIOCOB, COOTBETCTBYIOIICE UX JOTH B yCTaB-
HOM KaIuTalie, €CIIM MHON TOPS/IOK HE ONpe/IeeH YCTaBOM. TyT BO3HUKAET BOMPOC C PaCIpe/ICICHIHEM YHUC-
TOTO JJOXO0Ja — MOYKHO JIM €70 OMPEAeATh HEMPONOPIIFOHAIBHO CBOMM BKJIAJaM FUTH HET, MOKHO JIH TIPH-
MEHSTH CTaThi0 O CBOOO/IE AOTOBOpa WM HeT. Jlake B HAydHOH JHUTEpaType HET €AUHOTO MHEHUS 0 3TOMY
BOMPOCY.

Ha mpakTrke FOPUCTHI JOBOJIBHO YACTO CTAIKMBAIOTCSA C TEM, YTO PYKOBOJIUTENIN (UPM, KOTOpBIE 00-
paliamTCs K HUM 32 MOMOIIBI0, YaCTO CHPalINBaroT: «YT0 MOXKHO cenarh? MBI XOTHUM HEPOIOPIHOHAIh-
HO pAacCIIpeNeNsITh YUCThINA ToX01. B Hamem Ou3Hece Bce ¢ 3TUM COTacHbI». U Bapuaruu penieHus pasHbIe.
WHorga mpoucxomsar CUTyalluu, KOTJa YYaCTHHKHU TpeIararoT cAelaTh OTKa3 OT MpaBa, KOTOPBIH Mpery-
cmotpeH B pamkax ['K ct. 8. Ho Bo3HMKaeT BOIIPOC — MOXHO JIM OTKa3aThCs OT MpaBa Ha MOJIydeHHe YUCTO-
ro goxozaa B TOO wunu HeT.

B npyrom cnydae B KauecTBe pelIeHHUs IMpejiaraeTcs 3aKII0UYeHHe AOTOBOpa JapeHusi, TO €CTh OJUH
YYaCTHUK JapUT APYTrOMY YYaCTHUKY YHCTBIA JOXOJ KaK CyIIECTBYIONUH, Tak u Oyaymmii. Ho 31eck Toxe
€CTh CBOM NPOOJIEMBI, TIOTOMY YTO JAPUTEIh MOXET BCETJa OTKa3aThCs OT JIOTOBOpa IMPH OIPEIEICHHBIX
ycloBUsiX. B TpeTbeM cirydae y9aCTHUKH 3aKJIFOYAIOT MEXKIY COOOH OTOBOP AOBEPUTEIHHOTO YIIPABICHHUS,
M0 KOTOPOMY OTIPEACIICHHOE JIUII0, HEe YYacTHUK, ynpasiseT TOO U mepednciisieT YUCThIN JTIOXO0]T, KOTOPBIH
MIPUYUTACTCA OTPEACTICHHOMY YYaCTHHKY, B TIOJIB3Y APYTOTO.

Bce ati Bapumanum, KOHEYHO, BOSMOXHBI, HO €CTh ONpEeesIeHHbIe PUCKH. ECiM IOPUCTHI TBITAIOTCS
000MTH CTaThU 3aKOHA 10 MPOTOPIIMOHATBHOCTH U MPHUIEPKUBAIOTCSI KOHCEPBATUBHON TOYKH 3pEHUS, TO HE
MEHSIOT UMIIEPATUBHYIO HOPMY I10 COTJIANICHUIO CTOPOH. boee Toro, eciim KoMMepYeCcKOoe JIUIO MPOIUIIET
B JIOTOBOPE M YCTaBE MOJIOKEHHUE, YTO OHUM BBOST HEMPOIOPIIHOHAILHOE PACIPE/IEICHUE YUCTOTO JI0XO0/a,
TO PHUCKYET CJICAYIONUM: KTO-TO MOXKET IMONTH B CYJ] U CTaHET JJOKa3bIBaTh, YTO HA CAMOM JIeJIe YUCTHIH J10-
XOJ JIOJDKEH OBITh PACIpe/IeNieH TPOIOPIIHOHAIBEHO.

[Tomo6HBIE BOMIPOCH HEPEAKO MOSIBIAIOTCA B Cpelie HeApormonb3oBareiei. K mpumepy, korna oquH w3
YY4aCTHUKOB BBICTYTIA€T C MPEAJIOKEHHUEM O OYPEHUH eIlle OHON CKBaKMHBI, 0 MHEHHIO BTOPOTO, 3TO SIBIIS-
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€TCS Yepecuyp PUCKOBAaHHBIM U OH OTKa3bIBACTCS OT ydyacTHs. B 3TOM cilydae KeNarouluii pUCKOBaTh BBI-
CTYMaeT ¢ MPEUIOKEHUEM O PA3IMYHOM pPa3lIeICHUH YUCTOTO JJOXO0Ja B CIydyae YCIEIHOCTH BTOPOW CKBa-
*uHbI. COOTBETCTBEHHO, TaK KaK OH B0 OOJbIIE, OH JOKEH MOTydaTh OOJBIIYI0 YACTh YACTOTO JIOXO-
na. Takum 0Opa3oM, mojaraem, IPHUIILIO BpeMs, KOT/Ia JaHHAst HOpMa IOJDKHA MPUHATH AUCITO3UTHBHBIN Xa-
pakrep. B xadecTBe mpuMepa MOXKHO PacCMOTPETh 3aKOHOAATENBCTBO PD M OTMETHTH, UTO Yy HUX JIaHHAs
HOpMa SIBJISIETCS MUCIIO3UTUBHON. TaMm MMeeT MecTo JAOCTaTovHO Oounbinas cyaeOHas mpaktuka. Jla, MoryT
MPUMEHSATHCS JPYTUe JOTOBOPESHHOCTH, €CIIU BCE YYACTHUKH MPUMYT €IMHOTIACHOE PEIICHUE, U 3TO TPOTIH-
caHo B ycTaBe. Ml B HEKOTOPBIX CiTydasx B OM3HECE UPE3BBIYAHO BaXKHBIM SIBJISCTCS HEIIPOIIOPIIMOHATHHOE
pacnpeziefieHue YUCTOro 1oxoaa. M, Bo3MokHO, HE00X0AMMO OOpaTUTHCSI K MUHUCTEPCTBY IOCTHUIIMH U U3-
MEHUTH JIAHHYI0 HOPMY, aHAJIOTUYHO, KaK M TOJIOCOBAaHUE, KOTa ¥ BKJIAJbI M IOJIM MOXKHO JIeJIaTh TUCIIO3H-
TUBHBIMH. Bompoc B TOM, 9TO KOHCepBaTHBHAS TOYKA 3PEHHUS COCTOWUT B TOM, YTO MBI CBOUM COTJIACHEM HE
MOKEM M3MEHHTHh HOPMY KacaTelIbHO TOTO, YTO Halla JOJIA JOJDKHA COOTBETCTBOBATH MOJHOCTHIO MOPSAKY
pacnpezeneHus aucToro noxona. Kpome 3toro, moo0HbIE MOJOKEHUS MOTYT YIIEMJIISTH IIpaBa MUHOPHUTAP-
HBIX YYaCTHUKOB, TI0 3TOH MPUYHUHE MBI IPUICPKUBACMCSI KOHCEPBATUBHOTO MHEHUS, YTO ATO JIeTIaTh HEJIb3s
B paMKax JCHCTBYIOIIETO 3aKOHOIATEIIbCTRA.

MoskeT OBITh IpEAIoKEHa TaKas HOpMa, Kak OTCPOYKa BEHITUIATH Joxoja. Ha mpakThke mMena mMecTo
CUTYyaIlMs, KOTJIa OJIHUM YYaCTHUKOM OBUIM JaHbl 3HAYHMTEIbHBIE KPEAUTHBIC CPEACTBA, BTOPOH YYaCTHUK
WCTIONIB30BA IPYTHE aKTHBBI, HO ropa3ao MeHbire. OHU 3aXOTENH CeNaTh TaK, YTO MEPBBIA YUYACTHHK TO-
Ty4yaeT AUBHUACHIBI 0 Mepe MOMydeHHs MPUObLTH, 2 BTOPOH — HE IMOJIydaeT J0 TOTO MOMEHTA, IToKa KOM-
TaHUS HE PACIUIATHTCS C KPEIUTOM B TIOJTHOM 00BEMeE, 3TO MPUOIM3UTENBHO 2—3 To1a. DTy CHTYaIHIO pac-
cMoTpenu, u, X0Ts B KazaxcrtaHe koMMepUecKue JIUIa OTAAl0T NPEANOYTCHUE KOHCEPBATUBHOMY MOIXOTY,
B JJAJIbHEHIIIEM CJIEIOBAJIO OBl PAaCCMOTPETh MOJO0OHBIA MeXaHu3M. TeM ke 3aKOHOAATEeIThCTBOM O TOBapH-
IIECTBaX YCTaHABIIMBACTCS HOPMa, KTO BIIPAaBE OCIAPHWBATH PEIICHWs OpraHoB yrpasiieHus. [lanee Oymer
OlKCaHa CTaHIapTHAs CUTYallus, KOTOpas HEPEIKO BCTpedaeTcs B OU3Hece.

JByms yuactaukamu co3naHo TOO, mpu 3TOM OHM HW3HAYAIBHO 3aKIIIOYWIIA JTOTOBOP O COBMECTHOI
NEeSITEeTFHOCTH. B COOTBETCTBHH C 3TUM JOTOBOPOM YYAaCTHHKH YCTAaHOBHIIM, YTO BKJIAJOM OJHOTO M3 HUX
Oyzet ompeneneHHas 0a3a, C HE3aBEPIUICHHBIM CTPOUTEIHCTBOM. BKIIazioM Apyroro ObUIO JOBEAEHHUE CTPOU-
TEJIHCTBA JIO KOHIIA, O0CCIICYCHHE BBO/Ia B DKCILTYaTaIUIO, ITOCIIC YEro UMYIIECTBO MEePEacTcs B yCTaBHOM
karmrtan. CleaoBaTeNbHO, MPH BBITOIHEHUY OIMPE/EICHHBIX YCIOBHI JOTOBOpa OyIyT Mepepachpe/ie/ieHbI
JoNY yyacTwsl. MI3HauanpHO JOJM COCTaBIIsUI 75 HA 25 TPOIICHTOB, U COTJIACHO JIOTOBOPEHHOCTH, OHU IPH-
IyT K cooTHomeHuto noiei 50 na 50 npouentos. Kak Hepeako ciiydaeTcs, Ha OMpeAeICHHOM 3Tale y4acT-
HUKHU HE Halu 00IIero penieHrs U BO3HUK KOPIopaTUBHBIN criop. Beuto npoBeneHo obiiee codpanwue, e
MIPOM30IIJIa CMEHA UCTIOTHUTEIHHOTO OpraHa. Y4acTHHK, obnafaromuii 40 mporeHTaMu, ¢ JaHHBIM PelIeH -
€M HE COTJIacHJICS U 00XKaJloBall €T0.

B »T0li cBSI3M HEOOXOAMMO OTMETUTH HEKOTOPHIE MOMEHTHI B PEIICHHUSIX CYAOB, HA KOTOPBIE CTOUT 00-
patuth BHUMaHue. [IepBbIii MOMEHT 3aKITIOYaeTCs B yIIEPOHOCTH OMPE/ICIICHUS YCIOBUI UCTIONHEHUS, IIPH-
HSATBIX Ha 00IIeM coOpaHuu peleHuil. B 3aK0HOAAaTENhCTBE YETKO YKA3hIBACTCS, YTO PEIICHUE, TPOTHBOPE-
yaiee 3aKOHY B IEJIOM, MOXET OBITh OCIOPEHO U o0kajoBaHo. Ho Ooliee BaKHBIM SIBISICTCS TO, YTOOBI
MIPUHUMAaEMbIE€ PEIICHHs B 1I€JI0M ObUTH aJeKBaTHHIMH M BO3MOXKHBIMH K HCIONHeHHIO. Ha mpumMepe 3Toro
Keiica OBLIO MPUHATO PEIIeHUE O paclpee]IieHNH NMYIIECTBa TOBApHIIECTBA B paBHBIX A0isix 50 Ha 50 mpo-
rieHToB [10]. FOpuCTHI cunTaroT MaHHOE PEIIeHWe HEeCKOJIBKO a0CypIaHBIM. TeM He MeHee, 3TO CIyYHIIOCh.
Pemenne cyna nepBoit MHCTaHIIMU OBLIO OJHO, ANEJUIAIMS €ro MOTOM M3MEHMIa. B Helt 0003HavYanoch, 4To
pelIeHre He MOXKET ObITh UCIIOJHEHO B CHITY YIIIEPOHOCTH ero (opMynHpoBKHU. B 3TOi CBSA3M MOXKHO pEKO-
MEHIOBaTh NPY HATMCAHUU UCKA, TOHUMATh HCIIOIHUMOCTE 3TOTO, OY/IET JIM 3TO PealbHO WU MOTPEOYIOTCS
JIOTIOTHUTEbHBIE TPEOOBaHMSI, KOTOPBIC HE Oy IyT 00ECIICUCHBI THM PEIICHUEM.

Bwi1600b1

Takum 00pa3oM, B OCHOBHOM CyJeOHas MpaKTHKa IO 3TOM KaTerOpuu JeN SIBISeTCs CTaOWIBHOH, Cy-
namMu 00ecriedeHo ennHOo00pas3re B TOJKOBAaHUH W MPUMEHEHUH HOPM MaTEpUATbHOTO M MPOIECCyaTbHOrO
npaBa. OJTHAKO UMEETCS PsAJ TPYAHOCTESH B MPUMEHEHUN HOPM NPaBa CYAaMH MPU ONpeACICHHN CYOhEKTOB
KOPIIOPATUBHOIO CIIOPa U HOJCYIHOCTH CIIOPOB, YCTAHOBJICHUU HAJICKAIIETO OTBETUYUKA IIPU OCIIAPUBAHUU
penieHni 00X coOpaHuii PUANIECKOTo Jnna. CIeayronuii MOMEHT: CIIOKUIACh HEOHO3HAYHAS CY1e0-
Has MPaKTHKa M0 BOIPOCAaM BBIJIEINA JIOIM YYaCTHUKA B BHJIC MTpaBa 3eMIICTIONB30BAHMS, paBa Ha YCIOBHYIO
3eMENBHYIO JIONIO TIPHU BBIXOJIE M3 CEIBCKOXO3SHCTBEHHON OpraHM3all{, OCTIApUBAHUHM HEKOTOPHIX BUIOB
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AHanus cyaeOHon NpakTuKu. ..

AOTOBOPOB MO 3aJIOTy 3C€MCJIbHBIX YYaCTKOB CEIIbCKOXO3SIHMCTBCHHOIO Ha3HAUYCHUS. O606H.ICHI/IC CYZ[€6H0ﬁ
MPAaKTHUKHU, TPOBCACHHOC HaMH HCAABHO, IMOKa3ajlo, 4TO JIA obecneueHuUs CZ[I/IHOO6paBI/I}I B TOJIKOBaAaHHH
1 MIPUMCHCHHU 3aKOHOAATCIILCTBA B CyI[C6H0ﬁ IMPAKTHUKC HCO6XO,I[I/IMO YCTPAHUTH KOJUIM3UU U PASHOUYTCHUA
B OTZACJIBHBIX HOPMaX 3aKOHOAATC/IbHBIX AKTOB U HOpMaTI/IBHI)IX IIOCTaHOBJICHUAX BerOBHOFO Cyz[a.
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A. Teneyb6aii, A.C. Keiznap6ekosa, JI. Tt

KoMMepuusibIK 3aH1bI TYJIFAJAp KaTbICATHIH JayJap
0OliBIHIIA COT TIKipHOECiH TaaAay

Makasia KOMMEpLMSUIBIK 3aHIbl TYJIFAIap/blH KbI3METiHE KATBICTHI jAaynap OOMBIHIIA COT iCiH JKYprisy
GappIChIHIA IICIIIM KaObLIgay Ke3iH[Ie KOJIIaHBICTaFbl 3aHHaMa HOpMaJapblH KOJJaHY/AbIH JYPBICTBIFbI MEH
THIMIUTICIH Tannayra apHainraH. CoTTa TalKbUIAHATHIH JKOHE MAayIbIH MOHI OOJBINT TaOBUIATHIH ICTEPHAIH
CaHaThl aHBIKTAJIIBI, )KYMBICTA COTKA IMIAFBIM Oepy oHe OyJI caHaTTarbl icTep/l Kapay KesiHze xkibepineTin
mpoLeccyalipl  KaTeJdikTepre Haszap —ayaapbuiisl.  KOMMEpPUMSUIBIK — 3aHIBI  TYJIFamapibl  Oackapy
OpraHJapbIHBIH TaJacCThl IEUTIMIEPi COT TOPTIOiMeH *kui Kapanaasl. Epexere caiikec, KOPIOPATUBTIK, SIFHU
aKIMOHEPJIiK KOFaM YHBIMIApBIHBIH LICMIIMICPIH aKIHOHEP/IH dayjaybl epeKile Tajam KO TopTibiMeH
Kapasiagpl JeTeH TYXKBIPBIM KaTe OoJbIn Tabbuiaapl. ABTOpIap MyHail ictep cot ici TopTibiMeH xypri3iayi
KepeK JereH TYXKbIPbIM jkacaidsibl. KoMMepLMsUIBIK 3aHIbl TYJFanapra KaThICTBl COT iCiH Ko3rayna XoHe
OJIapAbl COTTa Kapay Ke3iHJe KHi Ke3IeceTiH KaTelep — jKayalKepliH AYPhIC aHBIKTAIMaYbl, KbUIMBICTHIK,
Talan KOK Mep3iMiHIH Oy3bUIysl KepceTiemi. Makanana KOMMEPUUSUIBIK 3aHJAbI TYJIFajapFa KaThICTHI
TYBIHIAMTBIH [ayJjapibl, MbICAJbl, MEAMALMs JKOHE IapTHCHIALMS CHAKTHl OalaMa Ipouexypagapibl
KOJJaHy apKbUIbl perTeyre Oosiafpl ACM aTall KepCceTireH. AraiFaH MpoLeaypalapibl COT iciH Kapay
CaThICHIH/A NalnaanyFa 60apl.

Kinm ce30ep: nay, Tanam, akiHOHEpJIK KOFaM, COT LICIIIMi, COT aKTiCi, KOMMEPLMSUIIBIK 3aH/Ibl TYJIFa, COT,
KaCIiIKep, KOPIIOPATUBTIK J1ay.
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A. Toney6an, A.C. Kusgap6ekora, J1. Teinn

A. Toleubay, A.S. Kizdarbekova, L.Tyll

Analysis of court practice in disputes involving commercial legal entities

The article is devoted to the analysis of the correctness and effectiveness of the application of the norms of
the current legislation when making decisions in the course of litigation on disputes related to the activities of
commercial legal entities. In addition to identifying the category of cases, which are more often than others
the subject of dispute and court proceedings, the work pays attention to those procedural errors that are made
when submitting and considering cases of this category. The decisions of governing bodies of commercial le-
gal entities are most often contested in court. The work concludes that such cases should be considered in the
proceedings. The provision according to which disputes regarding the contestation by shareholders of deci-
sions of bodies of joint-stock companies related to corporate matters are considered in the special claim pro-
ceedings is erroneous. Among the most common mistakes in initiating proceedings involving commercial le-
gal entities and their judicial review are indicated — incorrect determination of the defendant, jurisdiction,
violation of the statute of limitations. The article also notes that disputes involving commercial legal entities
can be resolved through the use of alternative procedures, for example, mediation and participatory assis-
tance. These procedures can be used at the stage of court consideration.

Keywords: dispute, lawsuit, joint stock company, judicial decision, judicial act, commercial legal entity,
court, entrepreneur, corporate dispute
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Some problems of health care workers’ civil
liability for medical malpractice

The article covers the problems of civil liability in medicine. The relevance is caused by medical disputes
resonance concerning medical malpractice when rendering health care services and the difficulty of their le-
gal treatment. The author believes that a lack of clear criteria for medical error leads to gaps in the law en-
forcement practice. The author points out the need to improve legislation on physicians’ responsibility con-
cerning conceptual questions, and also offers the definition of legal categories that exclude health care work-
ers’ liability. The article analyzes the scientific and practical approaches to determining the medical and legal
malpractice, its nature is studied and features are defined. It is noted that a medical error in all cases should be
considered as the grounds for civil liability. A medical error is considered in relation to the concepts of «acci-
dent in medicine», as well as the category of «objective omission» proposed by the author, which, in accord-
ance with his judgment, must have different legal consequences. Particular attention is paid to the evidence of
reasonable medical risk as the basis for the release of medical workers from liability. The results of the study
are novel and original, the author’s position is justified and of interest to employees whose activities are relat-
ed to the interpretation and application of the rules on the responsibility of medical workers.

Keywords: health services, liability, malpractice, reasonable medical risk, accident in medicine, patient,
health care, medical worker.

Introduction

The problems of physicians’ liability to patients in health services were and remain the most urgent.
Frequent cases of health-care workers for improper fulfilment of their commitments lead to scandals and res-
onance in the state and society, as well as to their mixed reviews given by law enforcement agencies.

Besides the ordinary errors of doctors, which lead to dire but reversible consequences for some patients,
there are egregious cases related to criminal negligence towards several persons or more. These are the
events of 2006, when 84 children and their 12 mothers became infected with HIV during blood transfusion in
the South Kazakhstan oblast, and the situation of 2009, when the parents of 10 babies having leukemia, ac-
cused Almaty doctors of infecting their children with hepatitis C [1].

In our opinion, the detail provisions of current legislation concerning the determination of what errone-
ous actions of doctors should lead to tort liability, will contribute to the correctness and uniformity of profes-
sional medical liability jurisprudence.

The works we have analyzed showed that the most controversial issue concerning medical workers’ re-
sponsibility is determining the content and consequences of medical errors. Moreover, according to statistics,
the disadvantages of medical services are most often associated with their implementation.

Methods and Materials

The methodological background of the research is represented by systemic approaches to the study of
theory, legal acts concerning the health care liability. Moreover, the methods of analysis, synthesis, compari-
son, as well as dogmatic analysis, historical and regulatory, content-related and functional techniques are
used. The research regulatory basis is represented by the Civil Code of the Republic of Kazakhstan and other
regulatory legal acts. The works of such scientists as F.Yu. Bredichevsky, S.V. Nagornaya, M. Maleina, etc.
were the theoretical basis of the study.

Results

Separating the approach of the authors who give medical error the nature of a tort, an act of guilty, re-
sponsible behavior, we pay our attention to the following.

We believe that a medical error should be understood as guilty acts, somehow violating the applicable
statutory requirements and medical science common requirements. In our opinion, misconduct caused by
personal reasons should be recognized as a medical mistake.
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In our opinion, a medical error is most often connected with carelessness when the person committing it
does not foresee harmful consequences, although he could or should have foreseen them with due care and
diligence or with flippancy when he foresees them, but expects to prevent them recklessly.

It seems that the causes of «medical errors», from their subjective content viewpoint, are always care-
lessness, negligence, lack of physician’s professionalism in a situation where he could and should define cor-
rectly and render health care services based on his knowledge and level of medical science development.

We believe that a medical error, which results in causing death or injury to the patient’s health, is al-
ways related to an improper medical care due to professional ignorance, lack of knowledge and skills. This
shows the violation, and, therefore, should entail civil liability.

We want to point out that wrong actions of health care personnel can also be caused by objective cir-
cumstances. Objective causes leading to wrong medical actions include conditions under which there is no
opportunity or funds for conducting a particular research or medical treatment. Objective causes that entail
errors can also be associated with the imperfection of theoretical and practical medicine, as well as with ex-
ceedingly rare body features of some patients and their reaction to medical procedures.

In our opinion, wrongdoing caused by objective reasons, due to relative and imperfect medical science
and practice, emerging diseases, giving abnormal symptoms, rare allergies that cannot be predicted and pre-
vented by the health care personnel giving a due care and diligence, should not be admitted as «medical er-
ror», but as the so-called «objective omissionsy.

In our opinion, misconduct caused by these circumstances should not be admitted as a «medical errory,
but as the so-called «objective omissions». We can treat only improper illegal acts as «medical malpractice»
that cause injury to the patient’s life and health, committed due to a medical worker’s wrong behavior, when
he could and should have the necessary knowledge and skills, based on his professional qualifications.

A «medical error» is always a committed offence consequence (tort), which means it should entail civil
liability. We believe, a health care worker has no right to make mistakes due to circumstances that directly
depend on him.

The physician’s actions under the influence of unpredictable circumstances, for which they are not re-
sponsible and which they cannot prevent, are not always erroneous. An unfavorable and unexpected outcome
for a patient often occurs by coincidence when there are person’s unlawful actions (and sometimes erroneous-
ness) rendering health care services. In most literature sources, such actions are called as «medical accident.

In order to detail the current legislation on health care liability, we consider it expedient to distinguish
the concept of «objective omission» and «accident» proposed by us, according to the reversibility of the pa-
tient’s consequences.

The risk of accidental adverse effects in medicine is always due to a combination of anatomical, physio-
logical, morphological, constitutional and other features of the patient and his diseases (injury); environmen-
tal influences, «extrinsic factors»; as well as the health care worker’s actions in these conditions. If such an
unpredictable incident causes an unfavorable and irreversible outcome, it definitely becomes an accident.

We think that «objective omissions» are «wrong actions or inactions of a medical worker caused by
such external circumstances as imperfection of medical science and practice, uncertain etymology of the dis-
ease, abnormal symptomatology, atypical disease, the patient’s unique anatomic features, as well as the de-
velopment of his rare allergic reactions and polypathia), which cannot be foreseen and prevented by the doc-
tor and entail adverse but reversible consequences for the patient».

Modern dictionaries define «omission» as «it was needed to be done and was not done unintentionally»
[2; 322]; «breach of duty, error, malpractice» [3; 234]; «mistake; omission, malpractice; blunder» [4; 128].
«Objectiver is connected with external conditions, not depending on one’s will or capabilities [5; 401].

We associate the term proposed by us with the fact that the actions of a health care worker are related to
the fact that he misses the opportunity to act or act correctly under the influence of objective (external) fac-
tors and circumstances that exist outside and without regard to him.

«Objective omissions» can cause injury to the patient’s health, entail complications and pain sensations
that could be avoided, without causing the endpoint by alleviating or restoring the health and even being
relatively critical. Their main feature should be the possibility of full or partial recovery of such consequenc-
es. We believe that these omissions are not characterized by guilt and therefore should not entail responsibil-
ity, especially if the adverse consequences are reversible.

Despite this, such omissions in medicine should certainly be given legal bearing. In our opinion, the re-
versible effects, due to a patient’s treatment failure, should entail the possibility of his right to receive com-
pensation, but not within the civil liability institution, but from a specially created fund.
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The development of a compensation system without fault in our country may become one of the solu-
tions. It has an effect in a number of countries where the assessment of health care workers’ liability by the
court is not a precedent condition for providing compensation to the injured patients. As a rule, the injury
and complications connected with medical procedures or the fact that they could be preventable, are the
grounds for compensation. Compensation for injured patients is financed privately by business and non-
profit insurance organizations (in Denmark, Finland) or by the state (Sweden and New Zealand).

We propose to consider «the adverse outcome of medical intervention associated with accidental, un-
foreseen and unavoidable circumstances and leading to the patient’s death» as an «accident» in medicine. In
our opinion, this term points out the main features of the phenomenon considered by us, that is, accident,
emergency, unpredictability, unavoidability, irreversible consequences. From a legal point of view, an «acci-
dent» implies a lack of wrongfulness in the health care worker’s actions, and therefore also cannot be the
civil liability.

In this regard, we propose to consider them as one of special grounds for discharging medical personnel
of civil liability in the professional sphere. In medicine, «the reasonable medical risk» should also be related
to circumstances excluding wrongfulness.

The actions of a medical worker should be considered lawful, in which he foresees an adverse result
possibility, but expects to prevent it, but in reality, the adverse consequences become unavoidable. However,
the doctor cannot come through the injury due to the fact that preventing it by other available means in this
situation goes beyond his possibilities.

In our opinion, the adverse outcome of medical trials when they were carried out legally, due to a so-
cially useful objectives, the specified goal could not be achieved by other means not related to risk, and all
possible measures were taken to prevent injury, should be acknowledged as the result of «reasonable medical
risk».

Discussion

The big medical encyclopedia defines medical errors as «a kind of doctor’s honest mistake in his judg-
ments and actions in performing one or another special medical duties» [6].

The most common in medicine is defining a medical error as «a physician’s error in performing his pro-
fessional duties, which was the result of the innocent mistake and could not be foreseen and prevented by
him, that is, was not doctor’s negligent attitude towards his duties, his ignorance or malicious actions. Mal-
practice does not carry any disciplinary, administrative or criminal penalties» [7].

S.V. Nagornaya in her thesis research on medical services contract notes that the first attempt in defin-
ing a medical error formally can be considered a concept proposed in 1928 by 1.V. Davydovsky, who writes
that «a malpractice implies the doctor’s innocent mistake based on imperfection of medical science and its
methods, or as a result of atypical disease, or insufficient residency training if this does not reveal any ele-
ments of negligence, carelessness or ignorance» [8; 146].

It should be noted that such a definition is generally accepted and entered the medical encyclopedias
with minor changes and is also most often found in legal literature. Lawyers give different definitions to the
«medical malpractice» term.

Thus, S.G. Stetsenko believes that this health care error related to improper actions of medical person-
nel, is characterized by bona fide ignorance if there are not any elements of intentional or negligent crime
[9; 534]. M.R. Rokitsky considers malpractice as a bona fide ignorance, which caused or could cause some
damage to patient’s health [10;13].

Yu.A. Zvezdina says that medical malpractice is a doctor’s erroneous actions in making a diagnosis
or treating a patient, due to the state of medical science at this stage of its development or due to special
unfavorable conditions and circumstances of medical care or due to deficiencies in medical experience,
made without risk awareness, that is, without predicting personal injury or being confident in its preven-
tion [11; 15].

0O.V. Leontieva suggests that this is an error in performing medical procedures and which, depending on
the level of public danger, careless health care worker’s mental element of a crime and the injury caused to
the patient’s health, excludes or leads to the emergence of various types of legal liability [12; 54].

According to P.P. Glushchenko, medical malpractice is such an action or inaction of a health care
worker which, taking into account a causal relationship, gives rise to an increase or non-reduction of a pa-
tient’s disease progression risk, the emergence of a new pathological process, suboptimal use of medical re-
sources and patient’s dissatisfaction with health care system [13; 26].
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According to E. Khokhlova, medical malpractice is one of the types of health care error, a medical pro-
fessional error (action or inaction), a physician’s honest mistake based on imperfection of medical science
and its methods, atypical disease, etc. [14].

A.A. Ponkina says: «The value- and legal-semantic concept of «medical malpractice» («medical er-
ror»), adopted in our author’s concept, is a physician’s innocent mistake, which, under the legal qualification
of doctor’s actions, is interpreted as the grounds for finding him innocent (in civil, administrative and crimi-
nal aspects) [15; 58].

The foreign scientists’ viewpoint on this issue is distinguished by an original approach and a clear au-
thorial position.

According to L.T. Kon, J.M. Corrigan and M.S. Donaldson, medical malpractice occurs when «it was
impossible to carry out actions aimed at achieving a specific therapy goal as planned, or the wrong plan was
made to achieve this goal» [16].

According to Leonard Michael Martin, medical malpractice is defined as «failure, which is the result of
human powerlessness in the face of natural phenomena in situations that are not dependent on any medical
actions being controlled by the doctor. It means that errors could have been avoided if real circumstances
would be different» [17].

The Brazilian authors Julio Cesar Meirelles Gomes and Zhenival Veloso de France write: «Medical
malpractice is an incorrect action (improper action) done by a health care worker or inaction (action failure
that should have been done) in performing his medical liability, the result of which is the omission to observe
such actions’ technical standards, which may entail injury to a patient’s life or health, if a health care worker
causes harm unintentionally» [18].

There is no definition «medical malpractice» in the legislation of the Republic of Kazakhstan, but in
practice it is considered as a result of a careless action that caused injury to human life or health. The
grounds for legal liability (tort and criminal) are specified injury, and one of the necessary conditions is neg-
ligence as a form of guilt [19].

The position of certain authors, as well as the approach of the Kazakhstan law enforcement, is some-
what disputable. And here is the explanation. At first, we believe that medical malpractice is always the re-
sult of activism. To imagine a situation in which the doctor neglects is impossible. Even in case of refusal to
provide medical assistance, health care worker’s inaction is preceded by his actions, expressed in observa-
tion, history taking and diagnosis, as a result of which he comes to the conclusion that medical treatment is
unnecessary. In our opinion, inaction in this case, is a consequence of an already done diagnostic medical
error.

Secondly, we believe that medical malpractice in all cases should be characterized by unintended con-
sequences, as well as wrongfulness and guilt, and its determination as a bona fide ignorance can make obsta-
cles for ensuring the patient’s right to receive professional health care services.

Analyzing the nature of medical malpractice, the scientists attach unequal importance to their main fea-
tures.

Thus, V.V. Sergeyev thinks that if the doctor carries out his duties from good faith and for a proper
purpose when doing a professional error, therefore his deed does not include wrongfulness [20; 42].

It’s hard to agree with approaches said above. In our opinion, the factual error is always related to the
doctor’s wrong action, even if he is in good faith mistaken. The wrongfulness occurs not only in cases when
the law is violated, but also when there is really violation of person’s legal right (in this case, the patient’s
right to receive quality health care).

There are opinions in legal literature that those actions that pose a threat to the harmful consequences
should be considered as a medical error [21; 277].

We believe that this approach does not reflect the essence of responsibility for it. In our opinion, mal-
practice is the result of misbehavior and it becomes possible to state the fact of its commission only if the
patient’s injury complications have already occurred, and, therefore, this becomes the grounds for liability.

S.V. Nagornaya considers the main feature of medical error is wrongfulness and says that «the concept
of medical error is beyond mental element in a participant’s behavior of obligations to provide medical ser-
vices and should be defined as actions (inactions) of health care personnel that violate legal requirements and
generally accepted requirements of medical science. The attitude of a medical worker to such an error and
the consequences that it entails do not determine the essence of this concept. Therefore, a medical malprac-
tice is a kind of default that characterizes the contractor’s liability under the agreement on providing health
care services causing death or injury to the patient’s health» [7; 148].
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At the same time, we want to note that the subjective component of a medical error is the main reason
for various opinions concerning responsibility for it. Thus, contrary to the tendency observed, forensic physi-
cians and a number of clinicians have constantly emphasized that the concept of good faith used in «medical
malpractice» construction is ambiguous (F.Yu. Bredichevsky, 1970); and «the doctor has no right to do er-
rors for subjective reasons» (I.A. Kassirsky, 1970, E.I. Chazov, 1979, M.R. Rokitsky, 1986) [22].

Approximately 30 years ago, lawyers and doctors asserted that one should not mix the concepts of «iat-
rogenic pathology» and medical malpractice, and attempts to delimit medical disputes from crime, referring
to a good faith category, cannot be considered reasonable [23; 70].

The use of the term in medical reports to mitigate guilt is unacceptable. Society does allow actions that
do not exclude risk, but in these actions one cannot focus on error tolerance [24;165].

A.V. Tikhomirov defines a medical error as: «non-recognition or disproportion of actions to the nature
and degree of pathological process, the natural progression of which leads to an inevitable threat (realization
of this threat) of a patient’s life or health. And it doesn’t matter whether the consequences of medical work-
er’s actions have occurred due to his unfair misconception by causing patient’s physical harm or due to pro-
fessional ignorance. The legal liability of such a person comes, based on the degree of these consequences
but not on how fully the regulations of the relevant instructions are complied with» [25; 98].

According to A.V. Kudakov, «a medical error is the selection by a medical worker of methods, diagno-
sis and treatment that are dangerous for a patient’s life or health, caused by ignorance or arrogant disregard
of legally significant requirements towards professional behavior in a current situation» [26; 65].

Ya. Leibovich, R.K. Rigelman consider medical malpractice as actions that entail responsibility.

The criminal liability of medical personnel for professional error is reflected in the German Penal Code,
which has a separate article «medical malpractice» sanctioned with a fine or imprisonment for up to five
years [26; 9].

F.Yu. Berdichevsky said the same, considering a reasonable possibility to foresee a health care worker’s
adverse effects as a distinctive feature of medical malpractice [22; 201].

We believe that a medical error, which results in causing death or injury to the patient’s health, is al-
ways related to an improper medical care due to professional ignorance, lack of knowledge and skills. This
shows the violation, and, therefore, should entail civil liability.

M.N. Maleina refers entailing injury due to insufficient provision of institutions with specialists,
equipment, medicines to medical errors that exclude act liability [27; 64].

It is believed that this approach can affect abuses by health care workers who, under the conditions of
medical care, will not take into account patient’s interests and the need to act, overcoming difficulties en-
countered and searching for an alternative approach, but the opportunity to «go with the tidey, stating the fact
of external circumstances exempting them from liability.

Another thing is objective reasons caused by relativity and imperfection of medical science and prac-
tice, the emergence of new and previously unknown diseases, as well as the manifestation of unique and
rarely encountered, abnormal advanced symptoms, atypical disease, the patient’s abnormal anatomical fea-
tures, uniquely rare allergic reactions, the development of combined diseases which cannot be foreseen and
prevented by health care personnel, even with due care and precaution. We offer such actions to calify as
«objective omissions «. Another category which provokes disputes concerning its legal nature is «accident.

Professor Gromov defined the accident in medical practice as an adverse disease outcome connected
with a matter of chance that the doctor cannot predict or prevent [28; 71].

Yu.P. Edel refers fatal injury, diseases that have not been studied in medical science yet, adverse out-
comes due to a patient’s fault and his relatives to the «medical accident» [29].

Accidents include all fatal cases that were unexpected for the doctor. Examples of such fatal cases in-
clude: 1) chronic infection activation after surgery; 2) post-surgery complications, that is, peritonitis and
bleeding after ordinary appendectomies, surgical scar rupture or thrombosis many days after surgery,
aerendocardia and many others; 3) vomiting during anesthesia; 4) death after encephalography,
esophagoscopy, etc.

Accidental fatalities, independent of the doctor’s actions, are observed during blood transfusion, surgi-
cal interventions, anesthesia, as well as in taking medicines, when they cause an unpredictable body reaction
sensitive to its components, although they are considered to be perfect from medical science provisions’
viewpoint.

When analyzing these and other definitions, it should be noted that most authors relate circumstances
by determining the action as an «accident» with irreversible consequences in the form of a fatal outcome.
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Such concept of authors as «causing injury if it is impossible to make the right diagnosis and prescribe
appropriate medication due to external factors does not legally stipulate the doctor’s guilt», should be recog-
nized as correct [30].

«Objective omissions» can cause injury to the patient’s health, entail complications and pain sensations
that could be avoided, without causing the endpoint by alleviating or restoring the health and even being
relatively critical. Their main feature should be the possibility of full or partial recovery of such consequenc-
es. We believe that these omissions are not characterized by guilt and therefore should not entail responsibil-
ity, especially if the adverse consequences are reversible.

Despite this, such omissions in medicine should certainly be given legal bearing. More often, medical
workers assume emergency risk, when delay and inaction can become so dangerous that it will lead to a pa-
tient’s irreversible results. However, even in these cases, the doctor should strive for a positive result, basing
on the actual procedures that he uses.

A risk is considered to be reasonable: 1) if it occurs for achieving a socially useful objectives 2) if this
goal could not be achieved by other means not related to risk 3) all measures were taken to prevent injury.

As M.Yu. Fedorova notes, such situations should include, first of all, clinical trials of new drug treat-
ments for health care workers [21; 270].

We believe it necessary to put restrictions on the relief of medical workers’ liability due to lawful medi-
cal risk only in this area. Our viewpoint on this issue is due to difficulties in assessing this phenomenon, as
well as the peculiarities of proving its relevance. We are convinced that the grounds for relieving medical
workers of liability should not be broadly interpreted and should exclude any errors in treating these legal
phenomena in the law enforcement practice.

In our opinion, the adverse outcome of medical trials when they were carried out legally, due to a so-
cially useful objectives, the specified goal could not be achieved by other means not related to risk, and all
possible measures were taken to prevent injury, should be acknowledged as the result of «reasonable medical
risk».

Almost all sources, devoted to medical law problems, mention about initially risk-related activities of
physicians when rendering health care services to patients. The human body may have unpredictable effects
which cause medical interventions. At each stage of medical science development and practice, doctors are
to state the fact of their insufficient development. The cause of new previously unknown diseases is
technogenic factors and environmental problems. Virus mutation, the rapid spread of dangerous infections in
modern society, a high probability of hereditary diseases, previously unknown allergic reactions of a human
body to external factors, the existence and growth of a large number of serious and still incurable diseases
pose risks to the quality of a modern person’s life. The objective of medical practice is to reduce the risks of
adverse effects related to medical intervention and to prevent their occurrence. In conditions where medical
activity carries risks based on its nature and objective preconditions, the legal substance of reasonable medi-
cal risk should be clearly defined and liability release due to it should be restricted.

Conclusion

We believe that the distinction between punishable «medical malpractice» and non-punishable «objec-
tive omissionsy, «accidentsy», as well as «reasonable medical risk» will resolve uncertainty and regulate re-
sponsibility jurisprudence in medicine, as well as avoid errors in the legal assessment of punishable and non-
punishable acts. The legalization of conceptual questions proposed by us will contribute to the current legis-
lation improvement in the health care services.
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M.IO. [IpyanukoBa

MeauunHaNBIK KbI3MeTKePJIEePAiH JIPirep ik KaTeJdiKkTepi yuiH
a3aMaTThIK-KYKBIKTBIK KayanKepIIiIiKTiH Keli0ip Macesenepi

Makajia MEIMUMHANBIK KbI3BIMET KOPCETY CalachlHIarbl — a3aMaTThIK-KYKBIKTBIK JKayarKepIIiik
MaceleliepiHe apHainFaH. MeIUIMHANBIK KbI3MET KOpCeTy Ke3iHJe jKiOepiieTiH Jopirepiik KaTeliKTep xoHe
ONapblH OUTIKTUTIrHIH KYPACTUIri MEAMIMHATBIK JaylapAblH ©3€KTUIiriHe pe30HaHC TyAbIpaabl. ABTOp
MEIUMIMHAIBIK KATeMKTIH HAKThl KpUTEpuUilnepiHiH OoiMaybl KYKbIK KOJOaHy Taxipubecinmeri
OJIKBUIBIKTAPFa aJIbll KeJIETiHIH aiiTabl. COHBIMEH KaTap TY)KbIPhIMIAMAJIbIK alNaparTl OEKiTY TYPFbICHIHAH
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JopireprepAiy JKayanKepIIiliri Typajabl 3aHHAMaHbl O KETUIAIPY KaKETTIriH KepceTeli; COoHIai-ak
MEAULUHAIBIK KbI3METKEpJIepAl JKayalKepIIUNKTeH 00caTaThlH KYKBIKTBIK CaHATTapIblH AaHBIKTaMachl
ychIHBUTFaH. Makanana aopirepiep MeH 3aHIEpICpHiH Iopirepiik KaTediKTepiH aHbIKTayFa apHalfaH
FBUIBIMH JKOHE MPAKTHKAIBIK TOCUIAEP TaJNaHIbI, OHBIH TAaOWFaTHl 3epTTeNi, Oenriiepi aHBIKTaJJIbI.
Jopirepmik Kartemik Oapiiblk JKarmaiylapia a3aMaTTHIK-KYKBIKTHIK JKayalKepHIUIKTIH HeTi3i peTinxe
KapacThIPbLIYbl KEpeK eKeHIIr KepceTireH. Jlopirepiik Kate «MeIuuHaIaFbl KaiiFbUIbl JKaF1ai» YFhIMbIHA,
COHJaif-aK aBTOp YChIHFaH «OOBEKTUBTI KiOEpill alyIIbUIBIK» KaTErOPHSAChIHA KATHICTHI KapacThIPBUIIbL,
OHBIH TMiKipiHIIe, SPTYpJii KYKBIKTHIK cajigapbl 0oiybl MYMKiH. MeQUIUHANBIK KbI3METKepepai
JKayanKepUIUTiKTeH 6ocaTy/bIH Heri3i peTiHAe MEeIMLMHANBIK Kayil-KaTeplIiH oJeaepiHe epeKiie KOHLI
Gemninzi. 3epTTey HOTIIKEIEP] KAHAMIBULBIKIICH O31HAIK epeKIIeTKKe Ue, aBTOP/AbIH YCTAaHBIMbI MEIULIMHA
KbI3METKEPJICPiHIH JKayamKepIIUNiri Typaibl epeenepAi TYCIHOIpY MeH KojjaHyra OaiiaHbICThI,
KbI3METKEPJICPAiH MY/ICCIH KOpFayFa Heri3eireH.

Kinm ce30ep: MeIWIMHATBIK KOMEK, >KayalKepIIUTK, JOPIrepiiK KaTeliK, JOHEKTI MEIUIUHAJBIK Kayil-
KaTep, MEIUIIUHAAFbl KAiFbUTBI JKaFIai, HayKac, MEIUIIMHAIBIK KOMEK, METUIIMHAIBIK KBI3METKED

M.IO. IlpyaaukoBa

HexoTopsbie npodsieMbl rPaXkIaHCKO-NIPABOBOH 0TBETCTBEHHOCTH
MeJUIMHCKUX PA0OTHUKOB 32 Bpa4eOHYI0 OIIUOKY

CraTbsl HOCBSAIEHA IPOOIEMaM IPakIaHCKO-TIPaBOBOH OTBETCTBEHHOCTH B chepe MEAULUHCKOTO 00CITyXKHU-
BaHUsA. AKTYaJIbHOCTh BBI3BAHA PE30HAHCOM MEIMIMHCKHX CIIOPOB, BOSHHKAIOMIUX I10 IOBOAY COBEpPIICHUS
BpaueOHBIX OIIMOOK IPH OKa3aHUM MEAULUHCKUX YCIYT U CIIOXKHOCTBIO MX KBanuukauuu. Kpome Toro, or-
MEUEHO, 4TO OTCYTCTBUE YETKHX KPUTEPHUEB BpaueOHOH ommMOKM BiieUeT NPOOENIBI B IPAKTHKE PABONPUME-
HEHUs. ABTOP yKa3bIBaeT Ha HEOOXOIMMOCTh COBEPIICHCTBOBAHMS 3aKOHOAATENBCTBA 00 OTBETCTBEHHOCTH
MEJIMKOB B YaCTH yTBE)KACHHS MOHATHIHOTO amnmapaTta, a Takke IpejaraeT onpenelcHue IPaBoBhIX KaTe-
rOpHif, HCKITIOYAIOMIUX OTBETCTBEHHOCTh MEIUIIMHCKUX PAOOTHUKOB. B cTaThe MpoaHanu3upoBaHbl HAyYHBIC
U NPAKTHYECKUE TOIX0B! K ONpPEAENICHHIO BpaueOHON OmUOKH MEIUKOB M FOPUCTOB, HCCIIEA0BAHA €€ IPU-
pona, onpezenens! npuzHaky. OTMeueHo, 4To BpaueOHas omMnOKa BO BCEX CIIydasX JOJDKHA PacCMaTpHBATh-
Csl B KQ4eCTBE OCHOBAHMS IPaXKJaHCKO-IIPABOBOH OTBETCTBEHHOCTU. BpadeOHas omubka uccienoBaHa B CO-
OTHOLICHUH C MOHATHAMU «HECUACTHBIH Cllydail B MEIULMHEY, @ TAKXKE IPEI0KEHHOH aBTOPOM KaTeropuen
«OOBEKTHBHOTO YIYIIEHHs», KOTOPBIE, B COOTBETCTBUU C €T0 CY)KICHUSIMH, TOJDKHBI TIOBJIEUb Pa3HBIE IIpa-
BOBBIE TocaeAcTBHA. Ocob0e BHUMAHUE yIENeHO NPU3HAKaM 000CHOBAHHOTO MEIUIIMHCKOIO PUCKA KaK OC-
HOBaHHIO OCBOOOXKIEHHS MEIMIIMHCKIX PAOOTHHKOB OT OTBETCTBEHHOCTH. Pe3yIbTaThl HccneoBaHUs 0071a-
JIaI0T HOBM3HOH M OPUTHHAIBHOCTBIO, aBTOPCKas MO3MIUS 000CHOBAHA M MPEACTABIAET MHTEPEC 11 paboT-
HHKOB, 4bsl ISATEIbHOCTb CBA3aHA C TOJIKOBAHUEM U IIPUMEHEHHEM HOPM 00 OTBETCTBEHHOCTH MEAULUHCKUX
pPabOTHUKOB.

Knrouegvie cnosa: MeTUIIMHCKOE 06CJ'Iy)KI/IBaHI/Ie, OTBETCTBCHHOCTD, Bpa‘{e6Haﬂ OU_II/I6K8., 000CHOBaHHBIN Me-
Z[I/II.[I/IHCKI/II?I PHUCK, HECUYaCTHBII CHy‘Iaﬁ B MCIUIUMHE, MTaJUCHT, MCIUIIUHCKAs IOMOIIb, METUTTAHCKHI pa60T-
HHUK.
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