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KOHCTUTYUUATBIK XXOHE XAJIbIKAPAJIbIK K¥KbIK
KOHCTUTYUMOHHOE U MEXXAYHAPOOHOE NMPABO
CONSTITUTIONAL AND INTERNATIONAL LAW

DOI 10.31489/2020 L3/6-13

VIIK 342.726 (574)

K.C. Mycunumosa', E.K. Ky6ees’, M.W. bunsnosa'

Kapazanounckuii ynusepcumem umenu axademuxa E.A. Bykemosa, Kazaxcman;
2I_IeHmpafzb)Lto-chaxcmaHcmm axaoemus, Kapazanoa, Kazaxcman
(E-mail: karlygashl958@mail.ru, kubeevl959@mail.ru, marzhan.bilyalova@mail.ru)

Oo6:xajioBaHUe ¥ 0OTMEHA pellieHn U AeiicTBU
B X0/1¢ H30UPaTeJbLHOI0 Mpolecca

B craTbe Ha OCHOBE aHanM3a AEHCTBYIOIIETO N30MPATEIFHOIO 3aKOHOAATENbCTBA U NPABONPHMEHHUTEIEHOM
MIPAaKTHKHA PACCMOTPEHBI aKTyaJbHBIE BOIPOCH O0ECIIEUeHMs] 3aKOHHOCTH B H30MpaTeNbHOM Hpolecce,
a Taloke TapaHTUM pealN3ald U 3alluThl HM30MpaTeNbHBIX INpaB TpaxaaH B PecrmyOmmke Kasaxcran.
ABTOpaMH OTMEYEHO, YTO 3aKOHOJATENHCTBO, PErITaMEHTHPYIONIee MEXaHN3M MPOBEACHHST BEIOOPHBIX KaM-
TIAHUH, B [IEJIOM, UJIET B PYCJIe OPTaHU3AIMOHHO-NIPABOBBIX TEHAEHINH, IPUHATHIX B COBPEMEHHOM MHpE, U
UMEEeT CBOCH KOHEYHOM IIeJIbI0 YCTAHOBJICHUE MOAIMHHO AEMOKPATHYECKUX MPOLEAYp B IIPOLECCe pean3a-
MY TPXJaHAMH U30MPATENBHOIO MpaBa, SBJIAIOIIErOCs OJHUM M3 BKHEHIIMX MOJIUTUYECKHX NPaB Ipax-
naH. Ha ocHOBe aHanmu3a JeiCTBYIOIIErO 3aKOHOATENbCTBA aBTOPBI KOHCTAaTHUPYIOT, 4To B PecmyOnuke Ka-
3axcTaH co3ziana U d3Q(GeKTHBHO (YHKIHOHHPYET CHCTEMa Mep MO OOSCICUCHHI0 U COOIIOICHHI0 M30Hpa-
TEJIBHOTO 3aKOHOJATENBCTBA, MO3BOJIAIONIAS CBOCBPEMEHHO YCTPaHATh HAPYIICHHUS 3aKOHHOCTH, oOecredu-
BaTh BOCCTAHOBJICHHE M30MpATENbHBIX IPaB IpakaaH. B IeHTpe BHUMaHMS — OpPraHU3aIlMOHHO-IPABOBOI
MEXaHU3M 00XKaJTOBaHHUS M OTMCHBI pEeLICHU U NeHCTBUN M30UpaTENbHBIX OPTaHOB B X0J€ M30MpaTeIbHOTO
nponecca. MccnenoBansl aAMIHUCTPATHBHEIA U CyneOHBIH CIIocOOB! OCapHBaHUS HEMPAaBOMEPHBIX aKTOB U
JeUCTBUI M30MpaTeNIbHBIX OPraHOB (TOJDKHOCTHBIX JiMM). Ha ocHOBe aHaim3a 3aKOHOATENbCTBA, IEITEHHO-
CTH M30UpaTeIbHbIX KOMUCCHIA, CYJIOB M HHBIX YIIOJHOMOUYCHHbBIX OPTaHOB BHOCSTCS HNPEIOKEHHS 110 OITHU-
MHM3aLMH Ka3aXCTaHCKOTO BHIOOPHOTO 3aKOHOAATENILCTBA M MPAKTHKHU JIEATENbHOCTH TOCYIapCTBEHHBIX Opra-
HOB, PU3BAHHBIX 00ECIIEUNBATh 3aKOHHOCTb X0/1a U30MPAaTEeNbHOTO Mpoliecca.

Kniouesvie cnosa: n3bupatenbHble OpraHbl, n3duparenbHoe mpaBo, KoHcTUTyMoHHBIN 3akoH PecryGnuku
Kazaxcran «O Bribopax B Pecrry6mke Kazaxcrany», o0kanoBaHne 1 OTMEHA PEIICHUH U IEeHCTBUMH, Tpaxa-
HUH.

Beeoenue

B pamkax momuTtHueckoil pedopMbl OJHO W3 MPHOPUTETHBIX MECT OTBOIWTCS COBEPIIEHCTBOBAHUIO
MIPaBOBOTO PETYJIUPOBAHUS U30UPATEIILHOTO NpaBa, 3akperuieHHoro B ¢T. 33 Koncturyuu Pecnyonuku Ka-
3axctad [1]. BakHOCTH ¥ 3HAUMMOCTH TaHHOTO MPaBa COCTOUT B TOM, YTO OHO MPEAOCTABIIET BO3ZMOKHOCTD
pean30BaTh CBOE BOJICH3BSBICHUE TIPY PEIICHUH BaKHEUIITNX BOIPOCOB JKM3HM OOIIECTBA M TOCYNapCTBa,
(hOopMUPOBAHUHU CHCTEMBI ITPEICTABUTEIHLHBIX OPTaHOB I'OCY1apCTBA.

B nacrosmiee Bpems B Kazaxcrane co3nano 3))eKTUBHO IEHCTBYIOIIEE BRIOOPHOE 3aKOHOIATEIBCTBO,
HOPMBI KOTOPOTO pa3paboTaHbl, MPEXIE BCETO, HA OCHOBE KOHCTHTYIIMHU ¢ y4eTOM MOTPEeOHOCTEH U 0COOCH-
HOCTEW Ka3aXCTAaHCKOTO OOIIEeCTBa, a TAaKXKE MOJOXKEHUH M TpeOOBaHWUN MEXIYHAPOIHBIX CTAaHAAPTOB H
MIPUHIIAIIOB B 00JIACTH M30MPaTeIhbHOTO NpaBa.

HarenneHHOCTD cTpaTeruy HaIlero rocyAapcTBa Ha AaibHElInee yriayOiieHne NeMOKpaTHYeCKHUX Mpo-
[[ECCOB OOYCIIOBIIMBAET BBHIPAOOTKY M MPHUHSATHE HOBBIX IIATOB IO TOCTYMATEILHOMY Pa3BHTHIO, 8 TAKKe
CO3/IaHUE YCIIOBHA JUTSl peATH3alliy U OXPaHbl U30UPATENBHBIX MPaB TpakaaH. ITO 00CTOSITEIBCTBO MOOYXK-
JaeT K HeoOXO0MMOCTH JTAILHEHIIIET0 COBEPIICHCTBOBAHKS H30MPAaTEIbHOT0 3aKOHOAATENBCTBA PecyOmuku

6 BecTHuk KaparaHavHckoro yHuBepcuteTa



OGxanoBaHue U OTMEHa peELLEHUIA U OENCTBUN. ..

KazaxcraH, K TOMCKY ONTHMANBHBIX MIPAaBOBBIX (POPM AECHCTBYIOIIETO 3aKOHOJATEIBCTBA U MPABOIPUMEHH-
TEJIbHOW MPaKTHKH.

B nporecce peanuzanum rpaxkaaHaMu U30MpaTENbHOTO TpaBa BayKHElIIee 3HaUeHNE UMEIOT IOpUANYe-
CKH€ TapaHTHUHU ero 00ecIeYeHus], OAHUMH U3 KOTOPBIX SBIAIOTCS 00’KAIOBaHNUE M OTMEHA aKTOB M JCHCTBUH
B X0Jie M30MpaTeIpHOro mporecca.

B cBoeit mpUBETCTBEHHON PeuH, 03BYUCHHOM Ha MeXIyHapOIHOW KOH(PEPEHIIHH, TIOCBAIICHHON 100H-
JIEHHOW J1aTe cOo3AaHus Ka3aXxCTaHCKO# nu3buparensHoi cuctemsl, [lepsoiii lpesunent PK — Jlugep Hauuu
H.A. Hazap6aeB nmomuepkHyi: «C MOMeHTa OOpeTeHHUs] HE3aBUCUMOCTH Hallla CTpaHa MAET IyTeM Mocien0-
BaTeIbHBIX PeOPM, COBEPIICHCTBYS TOCYAAPCTBEHHOE U MOJUTHIECKOE YCTpoicTBO. Kazaxcran geMoHCT-
pUpPYET TBEPAYIO MPUBEPKEHHOCTh BHICOKUM MEXIyHApOJHBIM CTaHAApTaM B M30MpaTeNbHOM IpaBe U Op-
TaHU3ali BHIOOPOB, SIBISSICH AKTUBHBIM CTOPOHHUKOM IIMPOKOTO TJI00ATBHOrO COTPYAHHYECTBA B ITOH
cdepe. CerofHs B IIEKTOPAIHHOM IpOIecce 0C000e MECTO OTBOJUTCS BHEJIPSHUIO HOBBIX TEXHOIIOTHIA, CIIO-
COOCTBYIOIIMX TMOBBIIICHAIO MPO3PAYHOCTH U TOAOTYETHOCTH TOCYAAPCTBEHHBIX OPTaHOB, POCTY UX IPO-
(eccrOHaNbHBIX KOMIETEHIUH M OOIIECTBEHHOTO JOBEpUS K HUM. YBepeH, HaA&KHBIH M 3(PPEKTHBHO
(YHKIMOHUPYIOIIUI WHCTUTYT BBIOOPOB SBJISIETCS OJHHUM M3 KIFOYEBBIX (PaKTOPOB III00ANBHONW KOHKYpPEH-
TOCITIOCOOHOCTH U YCTOWIMBOTO Pa3BUTHS CTPAHBI » [2].

Bonpochl coBepiieHCTBOBaHUSI 3aKOHONATENBCTBA, 3aTPArMBAIOLIETO IpaBa TPa)KAaH, aKTyaJbHbI B
cBetre exxeronnoro Ilocnanus I'masel rocygapersa K.-)K. K. TokaeBa, KOTOpBIN aKlIEHTHPOBAJ BHUMAHUE Ha
TOM, UTO «IOJHUTHYECKas TpaHcOopMaIlusi Ka3aXCTaHCKOro oOIiecTBa» OyAeT MOCTENEeHHO W HEYKIOHHO
OCYITIECTBIIATHLCS C YIETOM MHTEPECOB HAIIETO TOCYAapCTBa U Hapoa» [3].

Crnenmyer OTMETUTD, YTO IOPUANYECCKUM TapaHTHSAM OTBOAUTCS oco0asi pojb, TaK Kak HaJM4YUe MPaBo-
BBIX HOPM, 00ECTICUMBAIOIIUX 3aIUTy U30UPATEIHHBIX TPaB TPaXKIaH OT Pa3IMYHOTO POJia HAPYIICHHH, SB-
JIsieTCs IEHCTBEHHBIM MEXaHU3MOM €T0 (paKTHUECKOi pearn3aliy.

Bonpocam obecnieuenns n30upaTeNbHBIX NpaB rpaXaaH TPAJULUOHHO yAemnseTcs OoNbIioe BHUMaHUE
B Iopuanueckoi nuteparype. Tak, B padotax 2.b MyxaMemkaHOBa paccCMaTpUBAIOTCS OpPraHU3alMOHHO-
MpaBOBBIC OCHOBHI M OCOOCHHOCTH WU30mparenbHON cuctembl PecmyOnmukm Kazaxcran [4; 42].
M.A. CapcemOaeBbIM aHAIM3UPYETCS TEOPHUs M MPaKTHKa M30UpaTeNbHOTO MpaBa W M30MPaTENbHOTO MPo-
mecca B cBeTe obecrieyeHus rapanTuid npas rpaxnad [5; 18]. [IpenmeTom aHanmm3a Ka3axCTaHCKUX YYEHBIX
SIBIJTUCH aKTyaJbHBIE MPOOJIEMBI COBEPIIEHCTBOBAHUS M30MPATENLHOTO 3aKOHOAATEIhCTBA W TMPAKTHUKH, a
TaK)Ke TMOJIHOMOYHH YJICHOB M30UPaTEeNbHBIX OPTraHOB B KOHTEKCTE BHECEHHBIX MOMPaBOK B KOHCTHTYIHOH-
HBIl 3akoH PecnyOnmku Kazaxcran «O Bribopax B PecriyOnuke Kazaxcran» [6; 19]. B nayuHoii ctatbe Kout-
JIEKTUBOM aBTOPOB MCCIIEZOBAHBI OTIENIbHBIE BOIPOCHI COBEPIICHCTBOBAHUS MPOIEAYP PacCCMOTPEHHS 00-
paleHuit TpakIaH B n30upaTenbHbIe OpraHsl [7; 2].

[IpaBoBBIe MeXaHM3MBI 3alIUTHI MPaB TPaKAaH PaCCMATPHUBAIOTCS U B pabOTaX POCCHICKHUX YUYCHBIX.
Tax, C.I1. KoBans 1 M.}O. LIBeTKOB 0TME4at0T 0COOCHHOCTH IOPUINYECKUX TapaHTUi N30HMpaTebHBIX MpaB
rpakaan [8; 21]. A.P. AK4ypuH akIeHTHpYyeT BHUMaHUE Ha MIPUYWHAX U YCIIOBUAX, SBIISIOMIUXCS TPUIHHON
3JI0yTIOTPEeOJICHUH €O CTOPOHBI JOJKHOCTHBIX JIMII, B XoJAe M30umparensHoro mporecca [9;40].
C.C. babanstHoM ObUT TaH OOCTOSITENTLHBIN aHATN3 IMOJIHOMOYHIA OPTaHOB KOHCTHUTYIIMOHHOW focTuimu Poc-
CHH TI0 OXpaHe M BOCCTAHOBIICHUIO TIPaB IpakK/laH Ha MX ydacTHe B BeIOOpax u pedeperayme [10; 166]. 1o
muenuio O.H. KaparomuHoli, B HacTosIee BpeMsl BaKHEHIIass Pojib JO/DKHA OBITh OTBEACHA CYJACOHBIM Ia-
paHTusM B cepe 3amuThl n30upaTenbHbIX MpaB rpaxkaad [11; 176]. M.A. BUKKMHHMH nojaraer, 4to cieayeT
MPOBOJUTH UCCIIEI0BAaHU IO BOIPOCAM MIPABOBOW OXpaHbl M30MpaTeNbHBIX IpaB rpaxaad [12; 2470].

Takum 0Opa3oM, B Ha3BaHHBIX BBIIIE TEOPETHUECKUX MCCIEIOBAHMIX HAILIN CBOE OTPAKECHUE Pa3Iny-
HBIE POOJIEMHBIE ACTIEKTHI 3alMTHI PaB IPaXKIaH B U30MPATEIbHOM MPOLECCe, MPENI0KEHBl MEPHI IO HX
COBEpIIIEHCTBOBAHHUIO.

O 06OoNBIIIOM BHMMAHWH K YKa3aHHOW MpoOJieMe CBUACTEIBLCTBYIOT U IMyOIMKYyEMBIE IO pe3yiIbTaTam
npoBoIMMEIX B PecrryOmuke Kazaxcran amekropanbHbX kammnaduii otaeThl Muccnn OBCE, B KOTOPBIX BBI-
pakaeTcs 03a004E€HHOCTh HEKOTOPHIMU HEpEIICHHBIMH MPpodJieMaMu B 3akoHoarenbeTBe PK, ymymennsamu
B IIPaBONPUMEHUTEIHHON TpakTuke. Tak, B uroroBoM otdere Muccuun OBCE oTmedaeTcs, 49To «C Ienbio
obecrieyeHus TocTyma K 3QEKTHBHBIM CPE/ICTBAM ITPABOBOM 3aIIUTHI BCEX YYACTHUKOB TIpollecca, «3aKoH O
BbIOOpax» NOMKEH TpeOOBaTh, YTOOBI BCE CIOPHI PACCMATPUBAINCH B KAUECTBE KaJl00, U YETKO yCTaHaBJIH-
BaTh IMPOLEIYPHl PACCMOTPEHUS *Kano0, MPeAyCMaTpUBaTh KOJJIETHAILHOE PAaCCMOTPEHHE BCEX CIIOPOB U
MPeI0CTaBICHUE MMCbMEHHBIX, 000CHOBAaHHBIX K 00OHAPOJIOBAHHBIX OTBETOBY [13].

UznoxenHoe BbIIIE CBUAETEILCTBYET 00 aKTyalbHOCTH MPOOJEMBI U AaeT OCHOBAaHUE JJISl BBIBOJAA O
TOM, YTO OPraHU3alMOHHO-IPABOBOM MEXaHU3M IMPOLELyp OCIApHBAHUS PEIICHUN M JEHCTBUMA TOCyaapcT-
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BEHHBIX OPraHOB M JOJDKHOCTHBIX JIUI], HApyMIAIOMMX HW30UpaTebHBIC MpaBa TPaXKJIaH W OpraHU3allHid,
JOJDKEH CTaTh MpeAMeToM OoJiee AeTaIbHOTO W MPHUCTAIIBHOTO HAYYHOTO MCCIIEAOBAHMS C IIETBI0 COBEPIICH-
CTBOBAHHS 3aKOHOJIATENIbCTBA M MTPAKTHUKHU €T0 pean3alliil B X0/1¢ M30MpaTeNbHBIX KaMIIaHHA.

ens uccienoBanus, UCXOA U3 aKTYAITBHOCTH 0003HAUYECHHOW TEMBI, COCTOUT B KOMIUIEKCHOM, TIPaBO-
BOM HM3YYCHUH OTHOIICHHH, CKJIaIbIBAIONINXCS B Mpoliecce 00KaJoBaHMs M OTMEHBI HEMIPABOMEPHBIX pellie-
HUH U JEUCTBUH B XOJic BHIOOPOB, BBISBICHHH aKTyaJbHBIX MPOOJIEM M OOOCHOBAaHHU PEKOMEHIALMHA U
MPEJIOKECHHI TI0 TIOBEIICHUIO 3(PPEKTUBHOCTH M30MPATEIHHOIO 3aKOHOAATEIBCTBA U MPAKTUKHU. [laHHAs
1IeNb ONpENAeniia B KauyecTBe 3a/Jad: aHalW3 TEOPETHKO-TPABOBHIX OCHOB OOECTICUEHHUS W30MpPATEIbHBIX
MpaB TPakJlaH; UCCIIEIOBaHNE HOPMATHBHBIX MPABOBBIX aKTOB; BEIPAOOTKY OPTaHMU3allMOHHO-TIPABOBBIX Mep
0 ONTHMH3AINY U30MPATENFHOTO 3aKOHOAATEIhCTBA U MPAKTHUKH.

Memoow u mamepuaist

B nporecce Hammcanus cTaThi OBUTH HICIIOJIB30BaHBI CPABHUTEIHHO-TIPABOBOM, JTOTHYECKHUNA, MTPOTHO-
CTHYECKHUN METOABI HAYYHOTO HICCIIeIOBAHMUS, TPOBEICH aHAIN3 SMITUPUYECKUX JAHHBIX.

Peszynomamor u 0bcyscoenue

OO0paTuMcs K pacCMOTPEHUIO JISHCTBYIONIETO 3aKOHOATENLCTBA. MIcX0o/s U3 aHaIv3a 3aKOHOIATEIIbCT-
Ba, MOXKHO BBIJICTTUTH JBa CIioco0a 00kaoBaHMs HapYIICHIH N30HpaTebHBIX MPaB IPakIaH: BHECYICOHBIN
U CyeOHBIH.

B pamkax BHecyneOHOTO TOpsKa OpraHamu, YIIOJHOMOYEHHBIMH PAaCCMOTPETh JKalOOBI TpaxkaaH U
OOIIIECTBEHHBIX O0BEMHEHUM, SBISIOTCS, MPEKIE BCErO, caMH M30MpaTellbHble OpraHbl. [locTynuBIIne B
n30MpaTeIbHbIE KOMUCCHH 3asiBIICHUS TPaX/IaH W OpraHU3alHi, YIIEMISIOIINE WIH HapYIIAoIINe X MpaBa
B XOJI¢ M30UpaTeIbHOTO MpoIlecca, OIeKAT PACCMOTPEHUIO UMH, KaK IMPaBUIIO, B MIATUAHEBHEIN CPOK, €CIH
WHOE He mpexycMarpuBaeTcs KoHCTUTYIHOHHBIM 3akoHOM «O BBIOOpax B PK».

C yd4eroM MEHTpaTU30BAaHHOW W MEPApXUUYECKH BBICTPOCHHOW CHUCTEMBI M30HMpaTeNbHBIX TOCYIapcCT-
BEHHBIX CTPYKTYp BJACTH, JIEHCTBYIOIIUM 3aKOHOJATEIBCTBOM 3aKPEIICHO OSCCIOPHOE MOJIHOMOYHE BhI-
MIECTOSIINX 3B€HbEB CUCTEMBI N30MPATEIBHBIX OPTaHOB pacCMAaTPUBATh U MPUHUMATh PEHICHUS 110 CYIIECT-
BY B CBSI3H C 00’KaJOBaHUEM TpakIaHAMH W OPTaHU3aIlUsSIMH PEIICHUA U ACHCTBUI (0e3meiicTBHS), OCyIIIe-
CTBJISIEMBIX HIUXKECTOSIITUMU 3BEHBSIMH U30UPaTeIbHON CUCTEMBI.

[IpenycMOTpeH MOPSAAOK, COTIIACHO KOTOPOMY KajloObl Ha pelIeHus u AeicTBus (Oe3neiicTBre) HIbKe-
CTOAIIEH N30MPaATENFHON CTPYKTYPhI, B TOM YHCIIC U €€ YICHOB, JOJDKHBI ObITh MPUHATH K IPOU3BOJICTBY U
PacCMOTpPEHBI BBIIIECTOSIIEH N30MpaTeIbHON HHCTAaHIIMEH, KaK MMPaBUIIO, HE TTO3/IHEE TPEXTHEBHOTO CPOKa C
MOMEHTA MOCTYIUICHUS kKaJlOObI, €CITM MHOE HE MpexycMarpuBacTcs KOHCTUTYIIMOHHBIM 3aKOHOM «O BBIOO-
pax B PK».

C xanoboil Ha HEMpaBOMEpPHbIE aKTHl M JIEHCTBHUS B XOJi€ BHIOOPOB TpakJaHE M OPTaHU3ALHU MOTYT
0o0paTUTCS U B OpraH, OCYIICCTBIISIONINIA BEICIIUI Haa30p 32 3aKOHHOCTBIO, — MPOKYPATYPY.

[TotHOMOYMSI CY/TOB TIO PACCMOTPEHHIO U PA3pEIICHUIO 3asBICHUM, TOCTYMUBIINX OT TpaXK/1aH U Opra-
HU3AIUI B CBSI3U C HAPYIICHUAMHU WX W30MpaTENbHBIX TPaB, 3aKperuieHsl TII. 27 ['paxmaaHckoro mporeccy-
anpHOro Koaekca PecryOnuku Kazaxcran [14]. JlaHHas kaTeropus Jei pacCMaTpUBAETCs 110 MPaBUIIaM 0CO-
00ro HCKOBOTO MMPOU3BO/ICTBA.

CoracHo cT. 49 KOHCTUTYIIHOHHOTO 3aKOHA, PETYIIHPYIOIIET0 30HupaTebHbIN Tporiece B PecyOmke
KazaxcraH, B 00S3aHHOCTh CYJIOB ¥ OpPTaHOB MPOKYPATYphl BXOJHUT TPUEM 3asBICHUH, TOCTYMAIONNX OT
YJICHOB M30MPATEIbHBIX KOMUCCHU, TPAXKAAH, TPEACTABUTEIICH Pa3IUYHBIX OOIIECTBEHHBIX OO0BCIUHEHUIA,
KacaroIuXcs MOPsAKa MPOBEICHUS TOJIOCOBAHUS, B TOM YHUCIIC CBS3aHHBIC C HAPYIICHUSIMHA 3aKOHOIATEb-
CTBa 0 BBIOOpax [15]. DiekTopaabHbIe KAMITAHUA IPOXOIST B ONPEICIICHHBIC TICPUOIBI, IOATOMY 3aKOHOa-
TEJIh CYeN HEOOXOAMMBIM YCTAHOBUTH JOCTATOYHO CXKATHIC CPOKHU ISl PACCMOTPCHHS 3asBICHMA. Tak, eciau
3asiBICHUE MOCTYIIIO B IEPUOJ| MMOATOTOBKY M TPOBEACHUS BHIOOPHON KaMIIaHWW, TO OHO JIOJDKHO OBITH
MIPUHATO M PACCMOTPEHO B CPOK HE MO3JHEE MATH AHEH. Ecii ke OHO MOCTYIHIIO B CPOK MEHEE YeM 3a MATh
THEH 10 TPOBEIEHUS MPOIIEAYPHI TOJIOCOBAHUS U HEMOCPEICTBEHHO B JIEHb MIPOBEACHUS BEIOOPOB U TOJI0CO-
BaHUS, TO OHO MOJJICKUT HEMEIJICHHOMY IPUEMY M PACCMOTPEHUIO C BBIHCCEHHEM PEIICHUS, €CITH UHOS HE
MPeyCMOTPEHO 3aKOHOAATETHCTBOM.

OTHOCHTENBHO PEUIeHUH U JIEHCTBHUH, COBEPIIAEMBIX aKUMAaTaMH U MACIMXaTaMH, a TaK)Ke MPeJICTaBH-
TEJSIMU TIPENNPUITUN, YUPEKICHUH U OpPraHM3alvi, TaK WIM WHAYe HAPYIIAIONINX BHIOOPHOE 3aKOHOIA-
TEJIBCTBO, MPEAYCMATPUBALCTCS CyIeOHBIN TOPSIOK UX OCTIAPHBAHMS.
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OGxanoBaHue U OTMEHa peELLEHUIA U OENCTBUN. ..

B 1ensx omnepaTBHOTO W CBOCBPEMEHHOTO PAaCCMOTpPEHUSI OOpallleHuil Tpak[JaH U OpraHu3alui, Ha-
3BaHHBIE BBINIE TOCYIApCTBEHHBIE CTPYKTYPHI U OPTaHM3AlWN MPOBOAAT paboTy B MepHoi H30MpaTenbHOU
KaMIIaHWH, BKJIIOYas OecriepeOoitHyro paboTy B BRIXOJHBIE THH U, KOHEYHO, B JICHb BEIOOPOB.

st oOxkanmoBaHus pelicHUH U ACWCTBUN (0e3AeiCTBUSA) N30MPATEIBHOTO OpraHa B BBIIICCTOSIIEM W3-
OmpaTenbHOM OpraHe W (WIK) B CyJe YCTaHOBJIECH JECATHIHEBHBIA CPOK CO HS NMPUHSATHS OCIAPHBAEMOTO
peIIeHus WIH COBEPIICHUS IeHCTBUA (0€30CHCTBI), €CITH MHOE HE TIPEIYCMOTPEHO 3aKOHOM.

MHOroBapuaHTHOCTH CIIOCOOOB 00KaTOBaHUS MOXKET B HEKOTOPBIX CIIyYasX MPUBECTH K CUTYaIlllH, KO-
I/1a 3asBIICHUE TpaXKJIaHWHA PACCMATPUBACTCS U B M30HMpaTeIbHOM Oprane u cyzae. Ha sror ciyuaii B Kon-
CTUTYIIHOHHOM 3akoHe Pecryonmuku Kazaxcran «O BpiOopax B PK» mmeeTcs HopMa 0 TOM, 9TO THPHU OJHO-
BPEMEHHOM PacCMOTPEHUH 3agBIICHUI B IByX MHCTAHIMIX — N30MpaTeIbHOM OpraHe U Cyne — n30upaTeib-
HBII OpraH 0053aH MPHUHSATH MEPHI IO MPUOCTAHOBJICHUIO PACCMOTPEHUS 3asIBIICHUS JI0 BCTYIUICHUS B 3aKOH-
HYI0 CWJTy perneHus cyna. I[IpencraBmnsercs, 4To BEIOOp B MOJIB3Y CyAa 3aKOHOMEpEH, 00 CyaeOHBINH mopsi-
JIOK B HAUOOJIBITICH CTETICHU TTO3BOJISIET O0SCIICUNTh COOIIOICHUE N30UPaTEIbHBIX MPaB TPaXKIaH.

VYaydmeHuo MexaHu3Ma 3alUuThl N30MPaTEeNbHBIX TPaB TPax/IaH JODKHO CIIOCOOCTBOBATH NPUHSATHE H
BCTYIUICHHUE B CHIIy AJMHUHHCTPATUBHOTO MPOLEAYPHO-TIPOIIecCyanbHOro Koaekca Pecnyonmku Kazaxcras,
B KOTOpPOM OyIyT yCOBEPIIEHCTBOBAHBI KaK aJIMHHUCTPATUBHBIC MPOLEAYPHI, TaK U aIMUHUCTPATUBHOE CY-
JIOnpou3BoACTBO. [IpuHsATHE AaHHOTO KOIEKca 3aTparuBacT, O0e3ycJIOBHO, BCIO c(epy B3aWMOOTHOILICHUH
TOCYJIapCTBEHHBIX OPTaHOB C TPaXKIaHAMU B TIPOIECCE PEATU3AIMN M 3allUThl TpaB nocienaux. CoriacHo
MOJIOKEHUSAM A TMUHHICTPATHBHOTO MPOIEAYPHO-TIpoLiecCyaabHOro Konmekca PecryOnmmku Kazaxcran, cy-
neOHbIe OpraHbl OyAyT 3aHUMATh aKTUBHYIO TIO3HITUIO B TIPOIIECCE, MOUCKE JOKa3aTeNbCTB, YTO MMEET Or-
POMHOE 3HaYCHUE, B TOM YHCIIE U IIPH 3aIuTe H30UpaTeIbHbBIX MTPaB.

He cexper, 4T0, 3a4acTyio, pu 3amnTe H3ONPATENBHBIX MPaB TPAXKIAHUH U TOCYIapCTBO OKA3bIBAIOTCS
B HEPABHBIX MO3UIHAX. Belb Ha CTOpOHE TOCYJAapCTBEHHOTO OpraHa TaK Ha3bIBAEMBI aJIMHUHHCTPATUBHBINA
pecypc: OpUCTHI, npodeccuonanbl, HGOPMAIIMOHHBIC, MATEPUATBHO-TEXHHUYECKUE BO3MOXKHOCTH, TO, YEM
He 00J1a7iaeT rpaKaaHuH. B 1eNsx yCuIeHus TapaHTHiA 3aIlUThHI TIPaB TPaKIaH B MPOCKTE YCTaHABIMBACTCS
oCyneOHBIN MOPAOK YPETYINPOBAHUS CIIOPOB, MMPABO TpakIaHWHA OBITh 3aCIyIIaHHBIM U JAPYTHE TpoIlec-
CyaJbHBIE BO3MOXHOCTH. Takum 00pa3oM, akTHBHAsI POJIb CyJla HAIIPaBJICHA Ha U3MEHEHHE MapajiurMbl OT-
HOIIIEHUH TPayKAaHWHA U TOCYIaPCTBEHHOTO OpraHa.

Wroru mocneaHUX 3JEKTOPANBHBIX KaMITAaHWH MOKa3bIBalOT CHIYKEHHNE KOIMYECTBA 7Kaji00, MOBBIIICHIE
AKTUBHOCTHU W YPOBHS JOBEPHS TPaXKIaH K IEATEIbHOCTH U30UPATENbHBIX OPTaHOB. JTO CBHUIETEILCTBYET O
MOBBIIIICHUH MPO(]ecCHOHAT3Ma YWICHOB U30MPATEILHBIX KOMHUCCHIA, CTPOTOM COOJIIOJICHUN 3aKOHHOCTH B
WX JIESTENbHOCTH.

OmHu U3 MOCICIHUX N30MPATEILHBIX KaMtaHui oT 28 uroHs 2017 r. mo BEIOOpaM JEIyTaTOB BepXHEH
MajaThl 3aKOHOJATETLHOTO OpraHa, a TAaKXKe BRIOOPOB aKUMOB TOPOJIOB paOHHOTO (TOPOJICKOTO) M CEIBCKO-
To YPOBHS B Tiepuoj ¢ 4 aBrycra no 24 aprycra 2017 r. mokasanay, 94TO HOPMBI U30HMPATEIHHOTO 3aKOHOA-
TEJIHCTBA, B IEJIOM, COOJIONAIOTCA HA MPAKTUKE M OTBEYalOT TPEOOBAaHUSAM M MPHUHIMIIAM MEXTyHAPOTHBIX
M30MpATENbHBIX CTaHAAPTOB. CBHIAETENHCTBOM ATOMY SIBUIHCH TOJIOXKHUTEIbHBIE OT3BIBBI KAaK CO CTOPOHBI
HACEJICHUS, Ka3aXCTaHCKUX HAOIItoaTeNel, MOMUTUISCKUX MMapTUid, TaK U CO CTOPOHBI HAOIIOAaTENeH aib-
HETO0 U OJIMKHETO 3apyOeKbsl, aBTOPUTETHBIX MEKTYHAPOIHBIX 00bEIMHECHUH.

HecMmotps Ha TO, 94TO B X0/€ M30MpPATENbHON KaMIIaHWW He OBLIO BBISBICHO CYIIECTBEHHBIX HapyIle-
HUH U30UpAaTENbHBIX MPaB TPaXK]IaH, aKTyalIbHBIMU Ha CETOMHSIIHUN JIEHb SBJISIOTCS BOMPOCHI COBEPIICHCT-
BOBaHUS 3aKOHO/ATEIbCTBA, KAYECTBEHHOTO POCTa YPOBHSI MIPABOBOM KYJIBTYPHl YYaCTHUKOB, BOBIICUYCHHBIX
B M30upaTenpHbIi nporiecc. beccnopHo, 4To, B MEPBYIO 04Yepeib, HEOOXOMMO TOBBIIIATH YPOBEHB Mpodec-
CHOHAJIM3Ma JIOJDKHOCTHBIX JIUI W30UPATENbHBIX OPTaHOB, JPYTUX OPTaHU3aTOPOB JIEKTOPATBHBIX Kamiia-
HUH.

Ilo HameMy MHEHHIO, LIEIOCTHOE MPECTABIEHHE O MEXaHU3ME PeaTN3allil YCTAHOBJICHHBIX B 3aKOHO-
natenbcTBe PecrryOnmmkm KazaxcraH monoxkeHWH 0 00XKaJIOBaHMHM M OTMEHE HAPYIICHUH H30MpaTeIhHBIX
MpaB TPaXKJaH MpearoiaraeT aHaJIu3 ¥ U3ydeHUe CyJeOHON MPAKTUKK 110 Ha3BaHHON KaTETOPHUH JICH, BBISB-
nieHne MPOOIEMHBIX BOIMPOCOB, TPEOYIOMNX Pa3bsACHEHHS 10 MPUMEHEHHUIO NEHCTBYIOMIETO 3aKOHOJATEIh-
CTBa, BRIPA0OTKY MPENIOKEHUH 110 COBEPIIEHCTBOBAHNIO 3aKOHOIATEIbCTBA.

B pamkax uccnenoBanus HamMu ObLTH M3y4deHBI MaTepraiibl Bepxosaoro Cyaa PecnyOonuku Kazaxcran,
a Takxke MH(QOpMaNus OOJACTHBIX M MPUPABHCHHBIX K HUM CYJIOB O TPAKTUKE PACCMOTPEHUS N AHHON
KaTeropuu M30MpaTeIbHOW KaMIaHUH B MIEPHOJ TIPOBEACHUS JTOCPOYHBIX BBHIOOPOB JlemyTaToB Maskuica
[MapnamenTa PK u ouepeanHbix BEIOOPOB AEMyTaTOB MacauxaToB pecmyonuku 2016 r.
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[lo craructuyeckum gaHHBIM Ha 25 maprta 2016 1., B IeproA NpOBEACHUS JOCPOUHBIX BHIOOPOB JIEMy-
tatroB Maxkmnuca [lapnamenTta PecryOonmkm Kazaxctan W odepemHBIX BBIOOPOB JCIYTATOB MAaCIHXaTOB,
BepxoBubiM CynoMm u MecTHbIMU cydamu PecnyOnuku Kaszaxcran Obuto paccMoTrpero 308 3asBicHHMM, CBSI-
3aHHBIX C HapYyIICHUEM BHIOOPHOTO 3aKOHOJIATENILCTBA; B CPABHCHUH C aHAJIOTMYHBIM TIEPUOJIOM Ha MPE/IbI-
IYIIAX BBIOOpaXx IeImyTaToB Makuionuca U MaciauxarToB, npormeamux 15 saBaps 2012 1., B cyapl pecmyOnuKu
rocTyruito 410 3asiBICHHM 0 HApYIICHISIX BRIOOPHOTO 3aKOHOMaTehCTBRA [16].

Takum oOpa3oM, 1o cpaBHeHHIO ¢ BeIOOpamu 2012 r., yucno 3assieHuid B 2016 r. cHU3MIOCH Ha
24,9 %. 1o BceM 3asiBIICHUSIM BBIHECEHBI 3aKOHHBIC W OOOCHOBAHHBIC PEUICHHS, COOTBETCTBYIOIHE TPEOO-
BaHHUSAM MaTEPHAIBHOTO U IPOIECCYATLHOTO MpaBa.

Ilonaraem, 4TO NaHHBIA BBIBOJ CBUAETEIBCTBYET O TOM, YTO B MOCIEIHEH 3IEKTOPAJIbHOM KaMIIaHUU
n30UpaTeIbHBIC OpraHbl JOMYCKall MEHBIIEC HApYyIICHUH, a TakKe MMENI MeCTO 00jee BBICOKHH YPOBEHBb
Pa3bACHUTEIBLHON U OpraHU3allHOHHON PabOTHI.

IIpakTrka cBUACTENHCTBYET, uTO B 2016 T. OCHOBHAS KAaTETOPHS CIIOPOB ObLIa CBsA3aHA ¢ OTMEHOM pe-
IICHUI O PETUCTPAIlUU B KAYECTBE KAHUIATOB Ha BHIOOPHBIC JTOJHKHOCTH 1O MPUYMHE YCTAHOBIICHUS HECO-
OTBETCTBUS 3asBJICHHBIX B JICKJIAPALUAX CBEJCHHIA O JOXO0JaX ¥ UMYIIECTBE MH(pOpPMAIIMHU, pacionaracMoin
0a3zaMy JaHHBIX HAJIOTOBBIX OpraHoB [15].

Crioco0oM MPOBEPKH TOCTOBEPHOCTH YKa3aHHBIX CBEJCHHI CITy)KaT MOJIaBaeMbIC B TCUCHHUE TISATHAIIA-
TU JAHEU co AHs (pakTa perucTpaluu KaHAWIaTa YBEIOMIICHUS OPTaHOB rOCYAapCTBEHHBIX N0X00B. Hao-
TOBBIE OPTaHbl CBOEBPEMEHHO M3BEIIAIOT COOTBETCTBYIONINE N30MPATEIbHBIE KOMUCCHHU B TOM CIIy4ae, eClH
3aroIHeHHBIE KaHIUIAaTaMH U X CYNIPYraMH JEKJIapalyy O 0X0JaX W UMYIIECTBE HE COOTBETCTBYIOT pe-
3yJbTaTaM IMPOBEPOK.

Ha ocnoBanmuu n.m. 3—1 1. 6 ct. 104 KoncturymmonHnoro 3akoHa Pecyonmku Kazaxcran «O BeIOOpax B
PK» n3buparenpHbie KOMHCCHHA OTMEHSIOT PEIICHUS O PETUCTpanK KaHauaaToB [15].

ITo 322 nemam mcTIRI TPeOOBAIKM MPU3HATH HE3AKOHHBIMH PEIICHHUS U30UPATEIIEHBIX KOMUCCHH 00 OT-
MEHE PETUCTpAIlMM KaHAWJIaTaMH B JICMYTAThl B CBSA3M C HEJOCTOBEPHBIM JICKIAPUPOBAHUEM JIOXOJOB U
nmytiectBa [16]. OgHako B OONBIIMHCTBE CIydacB (PakThl IMPEIOCTABICHUS KaHIWIATAMH B JACKIApaIlAsIx
HEJI0CTOBEPHBIX CBEJICHUN O JI0XO0/1aX U UMYIIECTBE MOITBEPIUIHCh.

Bwmecrte ¢ TeM mMEIOT MECTO ciiydau, KOTJla PETHCTPallis B Ka4eCTBE KaHAUIATa Ha BEIOOPHYIO JIOJIK-
HOCTb OTMEHSETCS] TI0 TOMY OCHOBaHHIO, YTO OOHAPYKMIOCh HE3HAUYNTEIIFHOE HECOOTBETCTBHE MO OAaHKOB-
ckoMy cuéry. Takue cuTyanuu BBI3BIBAIOT HETATUBHYIO peakmuro obmiecTna. IIpemcrapisercs, 94To B JaHHOM
CUTYAaIlUH, TIPH OTCYTCTBUU BUHBI I'PaXIaHWHA, HET OCHOBAHUH JIJISl CHSITHS €r0 C PETUCTPAIUH.

Crenyer otMeTHuTh, 9TO B 2016 T. paccMOTpeHHBIC CylaMud AJMATHHCKOH, AKTIOOMHCKOM, AThIpay-
ckoit, 3anamgHo-Kazaxcranckoi, Kaparanauackoit, Kersputopauackoit, Marrucrayckoit, [laBnomapckoit, Ce-
Bepo-KazaxcraHckol o0nacTedl aena JaHHOW KaTerOpHH SBJISIOTCS OJHOTHITHBIME, B CBSI3M C UEM KaKUX-
U060 MPOOIEMHBIX BOIPOCOB B PABONPUMEHEHHUH MTPH PACCMOTPEHUH TaKHUX NI Y CY/I0B HE BO3HUKAIIO.

Bwmecte ¢ Tem, B OTAENBHBIX Coydasx, HanpuMep, B FOxHo0-Kazaxcranckoit o0iactu B X011e paccMoT-
PEHHST TPAKITAHCKUX JIeN BBISABICHBI (DAKThI, CBUJCTEIBCTBYIONIME O HEJOCTATOYHOM YPOBHE IMOJTrOTOBKH
OTJICNBHBIX TEPPUTOPUATBHBIX H30MPATEIHLHBIX KOMHUCCHIA, TIOCTYXHUBIINE OCHOBAHUEM JUIS YIIOBJIETBOpE-
HUS MOCTYNHBIINX 3aSBJICHUNA. DTO, B YACTHOCTH, POSIBISIETCS B TOM, YTO OTKa3 B PETUCTPAIIUH TPaKIaHH-
Ha B KauecTBE KaHAWZATa B JIEMyTaThl MacilnuxaTa BMECTO NMPHUHATHS MPOTOKOIHHOTO PEIICHHs, KaK TOTO
TpeOyeT 3aKoH, 0POPMIIAETCSI OOBIYHBIM ITUCHMOM.

B mensix MCKIIOYEHUs CIOPOB O HECOOTBETCTBUM MPOTOKOJBHBIX PEUICHHN TPeOOBAaHUSIM 3aKOHO/IA-
TEJNBCTBA TI0 TPOLECCYATBLHON (OopMe U CYIIECTBY, HEOOXOAMMO MPOBEACHUE OOYYAIONIUX CEMUHAPOB JIIs
MpeceaTeNeii U WICHOB TePPUTOPHAILHBIX, YYACTKOBBIX M30HUPATEIBHBIX KOMUCCUN TI0 Pa3bACHCHHIO T10-
JIO’)KEHUH 3aKOHOAATENhCTBA O BRIOOPAX ¥ MPABHUIILHOMY O(hOPMIICHHIO COOTBETCTBYIONIUX PEIICHHUM.

Raxnouenue

HccnenoBanre BO3HUKAIOIIMX Ha MPAKTUKE CIIOPOB 00 OCHApUBaHWU U aHHYJIUPOBAHUU AKTOB U JEH-
CTBHI B XOJ¢ M30HMPaTEIbHOrO Mpollecca CBUAETENBCTBYET, YTO OTAENBHBIEC MOJOXKEHHUs W30HpaTeIbHOro
3aKOHOJATEJIbCTBA HYKAAIOTCS B JOIOJIHEHUH U YTOUHEHHH.

B cr. 65 ynomsinyToro Bbime KOHCTUTYLIHOHHOTO 3aKOHA TOBOPUTCSI 00 YCTaHOBJIEHUH U OIyOJIMKOBa-
HUH UTOTOB BBIOOPOB JemyTaToB Maciuxata, a B yact 1 cr. 287 I'TIK PK mpeagycmoTpeHo Takoe moHsTHE,
Kak 0OBSIBIIGHHE UTOTOB BEIOOPOB, B CBSI3U C YEM BO3ZHHMKAET PACXOKACHUE MeXIy KOHCTUTYIIHOHHBIM 3aK0-
HOM Pecrrybnukm Kazaxcran «O Beibopax B PK» u I'TIK Pecrry6mmku Kazaxcran.
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Tak KaKk OKOHYATENILHBIE WTOTH BBIOOPOB YCTAHABJIMBAIOTCA IYyTEM HX OMYOJMKOBAaHHUS B CPEACTBAX
MaccoBoil MH(OpMaIlMU, a He 00bsBICHU, HeoOXomumMo BHecTH u3aMeHeHus B cr. 287 I'TIK PK, 3ameHus
CJIOBO «OOBSIBICHUE» Ha «OIIyOJIIMKOBAHUEY.

2. Mockonbky B 1. 9 ct. 43 KoncturyunonHoro 3akoHa Pecny6onuku Kazaxcran «O Beibopax B Pec-
ny6snke Kazaxcran» He periaMeHTHpOBaHa MPoLeypa [10Jauu 3asBJIEHHUS O IPOBEICHUN IOBTOPHOI'O OA-
cyeTa rojocoB, HEOOXOIMMO BHECTH JOIOIHEHUE O MOAadYe TAKOTO 3asBJICHUS B MICEMEHHOH (opme.

3. Crarbsa 49 KoncrurynmonHoro 3akoHa Pecriyonmku Kazaxcran «O BeiOopax B PecnyOnuke Kazax-
CTaH», YCTaHABIMBAs MATUIHEBHBIN CPOK U pACCMOTPEHUS 0OpallleHHs rpakJIaHHa O HapyIIeHHH H30u-
paTeIpHBIX TIPaB, OMPEAEIISET ero (T.€. oOpaIleHue) TO Kak 3asaBICHUE, TO Kak kano0y [15]. Takum oO6pazom,
MOJIy4aeTCs peub UJET 00 OAHOM U TOM e OOpaleHUH IPakJaHUHA, HO OHO OIPEAEIISIETCS [10-Pa3HOMY.

B nynkre 7 ct. 104 ykazaHHOTrO BBIIIE 3aKOHA MIPEyCMaTPUBAETCA CEMUIHEBHBIM CPOK 711 BBIHECEHHS
CyZIOM OO TePPUTOPHAILHON M30MpaTENhbHOW CTPYKTYPOH PEIICHUS 1O pe3yiabTaTaM PacCMOTPEHHS JKa-
10651 [15]. I'paskmaHCKO-TIpoIIecCyabHBIM 3aKOHOIATENBCTBOM (4. 1 cT. 287) ycTaHaBIMBAaETCs, YTO 3asB-
JIEHHE, KOTOPOe MOCTYNHUJIO B XOJ€ M30MpaTeIbHOTO MpoLecca, MOAJIEKUT PACCMOTPEHUIO B MSATHAHEBHBIN
CPOK, a IOCTYIHBILEe MEHEE YeM 3a MATh JHEH 10 Hadyajia ToJI0COBaHUs MO0 HEMOCPEACTBEHHO B I€Hb TO-
JIOCOBAHUS U 10 OOBSBJICHUS PE3yJbTaTOB BHIOOPOB — O€30TaraTeIbHO U HEMEAJIEHHO, €CJIU HHOE He Ipe-
JTYCMOTPEHO 3aKOHOAaTeNnbCTBOM [14]. 3meck Mbl HaOmogaeM pacxoKACHUE B HCIIONb30BAHUU TEPMHUHOB,
0003HaYarOIMX OJHO U TOXKE 00pallleHue IpakJaHNHA.

Jns obecrieueHns] €AMHCTBA MOJXOJ0B B MCIOIb30BAHUM TEPMUHOJIOTHH B XOJI€ MIPOLEAYp OCIaphBa-
HUS pEIICHUN 1 MEeHCTBUN B M30MPaTEILHOM IIporiecce, ObUIO OBI eIeco00pa3Ho BHECTH MONPABKHU B CT. 49
u 104 (n. 7) KoncruryuuonHoro 3akona PecnyOnmuku Kazaxcran «O BeiOopax B PecryOnuke Kazaxcrany,
3aMEHMB Je(PUHULIMIO «oKal00a» Ha «3asBICHUE.

4. Ilpuaatue AIMUHHCTPAaTUBHOIO IPOLEAYPHO-IIpoLecCyabHOrO Koziekca PecryOnuku Kazaxcran, B
KOTOPOM OyIIyT yCOBEPIICHCTBOBAHBI KaK aIMHUHUCTPATUBHBIC MIPOLEAYPHI, TAK U aIMHUHUCTPATUBHOE CyI0-
MPOU3BOJCTBO, OYyAET CIOCOOCTBOBATH YIYYLICHHUIO MEXaHU3Ma 3alIUThl H30UPaTENbHBIX NpaB Kak B aJMH-
HUCTPATUBHOM, TaK U B CyJJeOHOM IOPsIKE.
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Caiinay ypaici 6apbicbiHIa memiMaep MeH
ic-opekeTTepre mMarpIMAaHy K9He KYUIiH KO0

Makanaza KOJJaHbICTaFbl Cailflay 3aHHAMachl MEH KYKBIK KOJJaHy NPaKTUKACBIH Taljay HeTri3iHae cainay
YpIiciHIe 3aHABUIBIKTBI KaMTaMachl3 €TYJAIH ©3eKTi Macenenepi, connai-ak Kasakcran PecryOnukackiHiga
a3aMaTTap/blH Ccaiijay KYKBIKTapblH iCKEe achlpy JKOHE KOpFay KemiIgikrepi KapacteipburraH. Kasakcran
Pecry6nukacblnia caiinay TKi3y[i pETTEHTIH 3aHHAaMa XallbIKapalblK caiifiay CTaHZapTTapbiHA COHKec
KeJie[li )KOHEe IEMOKPATHSUIBIK HHCTUTYTTap/bl OJaH dpi JaMbITyFa, a3aMaTTapblH KYKBIKTApbIH iCKE achIpy
MEH KOpFay paciMmiepiH HbiFaiityra OarbiTTanrad. KoJgaHbICTarbl 3aHHAMaHbl TajJay HETi3iHIe aBTOpJap
Kaszakcran PecrnyOnukachlHA@ 3aHIbUIBIKTBIH OY3BUIYBIH YaKThUIBI JKOIOFA, a3aMaTTapiblH cainay
KYKBIKTapbIH KaJIMbIHA KEATIPYAi KaMTaMachl3 €Tyre MYMKIHAIK OCpeTiH caiiiay 3aHHAMachlH KaMTaMachi3
eTy JKOHE CaKTay JKOHIHJET Liapajap >Kyieci KypbUIFaHbIH JKOHE THIMJI XKYMbIC iICTEHTIHIH aTan KepceTesi.
bactbl Hazapna — caiinay nporieci OapbIChiHIA Cailflay OpraHIapblHBIH IIEMIiMIEpi MEH ic-opeKeTTepiHe
LIAFBIMIAHYIBIH JKOHE OJIapAbIH KYIUiH JKOIOJBIH YHBIMAACTBHIPYIIBUIBIK-KYKBIKTEIK Tetiri. Cailnay
OpraHIapbIHGIH (Jlaya3bIMIbI aaMIapAbIH) 3aHCHI3 aKTiIepi MeH dpeKeTTepiHe Jay alTyIbIH OKIMIIUIIK XKoHe
COT TACiepi 3epTTeireH. 3aHHAMAaHbI JKOHE Cailfiay KOMHUCCHSIIAPBIHBIH, COTTAp/IbIH )KOHE 03T¢ [ YOKIIeTTi
opraHzapIblH Kb3MeTiH Tangay Herisinge «Kasakcran PecnyOnukaceingarel Caitnay Typasiel» Kasakcran
Pecny6ikachlHBIH KOHCTUTYLMSIBIK 3aHBIH JKETULIIPY JKOHIH/E YCHIHBICTAp JKOHE caiiiay opraHIapblHbIH
KBI3METIH KaKCapTy KOHiH/e YCHIHBIM/IAP €HIi31IreH.

Kinm ce30ep: caiinay opranmapsl, caitmay KykbiFbl, «Kaszakctan PecnyOnukacwinbi Caiiay Typamib»
Kaszakcran PecnyOnukaceiabiy KOHCTUTYUMSUTBIK 3aHbl, LICHIIMAEP MEH OpEKeTTepre MIaFbIMAAHY JKOHE
KYIIIH 010, a3amar.

K.S. Musilimova, E.K. Kubeyev, M.I. Bilyalova

Appeal and cancellation of decisions and
actions during the electoral process

In this article based on analysis of election legislation and law enforcement practice considers topical issues
of ensuring legality in the electoral process, and guarantee the realization and protection of electoral rights of
citizens in the Republic of Kazakhstan. It is noted that the legislation regulating elections in the Republic of
Kazakhstan meets international electoral standards and is aimed at further development of democratic institu-
tions, strengthening procedures for the implementation and protection of citizens' rights. Based on the analy-
sis of the current legislation, the authors state that the Republic of Kazakhstan has created and effectively op-
erates a system of measures to ensure and comply with the electoral legislation, which allows to eliminate vi-
olations of the law in a timely manner, to ensure the restoration of citizens ' electoral rights. The focus is on
the organizational and legal mechanism for appealing and canceling decisions and actions of election authori-
ties. Administrative and judicial methods of challenging illegal acts and actions of election bodies (officials)
are studied. Based on the analysis of legislation and activities of election commissions, courts and other au-
thorized bodies, proposals are made to improve the constitutional Law of the Republic of Kazakhstan «on
elections in the Republic of Kazakhstan» and recommendations for improving the activities of election bod-
ies.

Keywords: electoral bodies, electoral law, constitutional Law of the Republic of Kazakhstan «On elections in
the Republic of Kazakhstan», appeal and cancellation of decisions and actions, citizen.
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Poan cyaeit Pecnyosimku Kazaxcran B 0opb0e ¢ mangemMuei

Bcemupnas opranuzanus 3apaBooxpanenus 11 maprta 2020 r. oobasuia o nangemun COVID-19. Bepxos-
HeiM Cynom PecriyOnuku Kazaxcran mo peanmusanuu Ykasa Ilpesunenra PK K.-)K. TokaeBa «O BBeneHun B
peciy0nKe Ype3BhIYAHOTO MMOJI0KSHHUS» YCTAaHOBICH NUCTAHIIMOHHBIH pexXuM paboThl. B cTaThe pacKphIThI
0COOCHHOCTH MPOBEACHHS CYIbsIMU CYIeOHBIX pa30UpaTeNbCcTB B OHIaHH-pexkume. L{enb ncciaenoBanus —
OTIpeJIeNICHAE PO CYIbH TIPU PACCMOTPEHHH JIejia B TEPHOJ CICIUPHICCKAX YCIOBU — YPE3BBIYAHOTO
MOJIOKEHUsI. ABTOPOM MPOAHAIN3UPOBAHO JICHCTBYIONICE 3aKOHOATEIHECTBO. BHUIH MCIOMB30BaHBI METOIBI
KOHKPETHOTO WH(OPMAIIMOHHOTO, IOTHYECKOTO U CTATUCTHIECCKOro aHaim3a. [Ipu 000CHOBaHMH TpeIIOKe-
HUI TI0 COBEPIICHCTBOBAHHIO 3aKOHOJATEIHCTBA HCIIONB30BaH OMBIT pabOThl aBTOpa B KaueCTBE CYIbH, a
TaKoKe HACTOSIIIMA OIMBIT B KauyecTBE aJBOKara. B cTaTbe MpEINPHHATA MOIBITKA OMPEIEICHHs MPaBOBOTO
CTaTyca CyAbH B PEXKUME YPE3BBIYAWHOTO MMOJI0KEHHUS, PACKPBHITHS THUHAMUKH M OCHOBHBIX HAIPaBICHHN Je-
STETBHOCTH CYIbH IPH PACCMOTPEHHH OHNAiH-mpoueccoB. CaenaHbl CIEAYIOUIME BBIBOBL: MCXOIS U3 pe-
3yJIBTaTOB HCCIIEIOBAHUS, aBTOPOM Pa3pabOTaHbl HAyYHBIC PEKOMEHIALUHU 0 COBEPIICHCTBOBAHHIO IPaX-
JTAHCKOTO TIPOIIECCYaTbHOTO 3aKOHOIATENILCTBA 110 AHAJIOTUH C YTOJOBHO-IIPOLECCYAIBHBIM 3aKOHOIATENb-
CTBOM.

Toyegvle Cl06a: , 8 R i X ,
K Cynbsl, CyZ, HaHIEMUs, 4Ype3BbIYaiHOE IIOJIOKCHUE, IEKTPOHHOE CYAONPOU3BOJICTBO
TpaKAAaHCKUH Tpoliece, cyaeOHoe 3aceaHue, MPUOCTaHOBICHHE IIPOU3BOACTBA IO JIeTy, OTJIOKEHHE pa3ou-
paTenbCTBa JieNa, TPOAJIEHHE POIECCyanbHBIX CPOKOB.

Beeoenue

Onuaemusi KOpoHaBHpyca, OoOpylmMBIIascs Ha Becb MuUp, 3arpoHyna u PecmyOnmky Kazaxcrawn.
B Pecrrybnmke ¢ mapra mecsima 2020 1. BBeneHO upe3BerdaiiHoe monoxkenue [1]. bonee Toro, Pecry6mmka
Kazaxcran omHa u3 nepBbix cpeau crpan CHIT mpeanpunsita mepsl o 6opsbe ¢ manaemueit. Orpanudn-
TeabHble Mepbl B KazaxcraHne, BBeleHHbIC paju OOpbOBI ¢ pacrpocTpaneHueM kopoHasupyca COVID-19,
npoasnesatorcst YkasoM Ilpesunenta Pecybnuku Kasaxcran [2]. Ilpu 3ToM HE0OX0AMMO TOMHHUTB, YTO CHS-
THE OTPaHWYEHUH OyZeT BO3MOXKHO TOJIBKO B TOM CIyd4ae, €CIM KHUTEIU PECIyOJHKHU MPOSBAT BCIO OTBET-
CTBEHHOCTb.

Ha ocnoBanuu 3asBnenus [eHepanbHOro aupextopa BcemupHOH opraHuzauuu 34paBOOXpaHEHUS
(BO3) T.A. I'ebpeiiecyca no obbsiBienuto Benbimkd COVID-19 nanaemueii, npakTHYeCKH Bce CTPaHbI 3a-
KpBUTM TPaHUIIBI, BBEIM OTPAaHMYEHHUS Ha MPOBEJEHHE MACCOBBIX MEPOIPHITHH, MPHUOCTAaHOBWIN paboTy
TOPTOBBIX IIEHTPOB W pecTopaHoB [3]. Bnactu psaa rocynapcTB OOBSIBHIM KapaHTHH, 3aKPbUIM TOPTOBBIC
LEHTPBI, pa3BlieKaTeNbHble U oOpa3oBaTenbHble yupexnaeHusa. Cpean Hux Uspamns, Wranus, ['peuns,
[onbima u gpyrue. Pecrryonmka KazaxcTan Takke NpHHSIIA pa3UdHbIe MEPHI 110 00ph0e ¢ MaH eMHeH.

[Mannemun Bcerna SBISUTMCH COOBITHSIMA MUPOBOTO 3HadeHUs. K coxkaJeHuto, Mbl OIIMOOYHO MPEITIOo-
Jlarajy, 4To NpeANPHUHUMAEMbIe MEPHI, CBI3aHHbIE C YPE3BBIYANHBIM MIOJIOKEHUEM, SIBJISIOTCS JIMILB aTprOy-
TOM HCKJIIOUUTEJIEHO 3apyOeKHBIX CTPaH.

Kax cnpaBemmmBo otmeuaer O.A. PannTHasi, «9Ipe3BbIYaifHOE TOJIOXKEHHE SIBIISETCS BaXXHEHUIINM dJie-
MEHTOM CHCTEM HAIMOHAJbHOH 0€30MmMacHOCTH OOJBLIMHCTBA CTPaH MHUPA, COLMANBHAS LeJIb KOTOPOIro CO-
CTOUT B TOM, YTOOBI B paMKax CHCTEMbI MPABOBBIX HOPM CO3JaTh BO3MOXKHOCTB JUIsl IIPEOJOJICHUS OTpeie-
JICHHBIX KOH(DIMKTHBIX CUTYalllii, KOTOPbIE HEBO3MOXKHO YCTPAHUTH OOBIYHBIM KOHCTUTYIIHOHHBIM ITyTEM U
rapaHTHel HEBO3MO)KHOCTH HMCIIOJIb30BaHMs, KOHIICHTPAIIUY BJIACTH B yIIEpO KOHCTUTYIIHOHHOMY TPaBOIMO-
PAAKY, a TaKKe C LeJbI0 YCTPAaHEHUS U3 JKM3HU OOIIECTBA TOCYAAapCTBEHHO-TIPABOBBIX JEMOKPATHUECKUX
HUHCTUTYTOBY [4; 8].

PexxrM upe3BBIUAHHOTO TIOJIOKEHHST MMEET eI o0eclieueHre 3alUThl TpaB U CBOOOJ TPaKiaH,
a TaKkKe KOHCTUTYIMOHHOTO cTposi PecryOnuku Kazaxcran B ycnoBusx, UM yrpoxamoonmx. Bo Bpems kapaH-
THUHA OOJIBIIMHCTBO MPEANPHUATHI U TOCYIapCTBEHHBIX YUPESKICHUHN NEpellIn Ha yAaJeHHy0 popMy pabdo-
Ty. [IpaBUTENLCTBO MPHU3BAIIO TPAKIAH MUHUMHU3NPOBAThH TOCEIICHNS OOIIECTBEHHBIX MECT M JIFOJHBIX MECT.
OTO0 TakKe OTHOCUTCS U K MTOCELIECHHIO CY/I0B.
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Hu nns koro He cekper, 4To MPaBOCYIME B CTPAHE — ATO OJUH U3 OCHOBHBIX KPUTEPUEB OLICHKU YPOB-
HS JEMOKpPATHH, a TaKXKe 3aKOHHOCTH. MHPOBOM OMBIT AOKa3ajl, YTO TOCYAApCTBO OYIET CUNTATHCS TIPABO-
BBIM, €CJTH B CTpaHe ACHCTBYET CHJIbHAs, HE3aBHCHMasl M aBTOPUTETHAs CyaeOHas cuctema. Llenmbro cyneo-
HOH BJACTH SIBJSIETCS YKPEIJICHUE aBTOPUTETAa 3aKOHA, BCAYECKOE CONCUCTBUE YCTAHOBJICHHUIO AEMOKPATH-
YECKUX MPHUHIIUIIOB TOCYAapCTBEHHOIO YCTPONCTBA, €ro CTaOMIM3aIl[Mi U BOCIIMTAHUIO BBHICOKOH IPaBOBOM
KYJIBTYpHI B Maccax.

Kaxnapiii mepuon BpeMEHH B pPa3BHTHUU CYACOHOW CHUCTEMBI BHOCUT CBOU KOPPEKTHBBI, BIMSCT Ha
CTPYKTYPY, QyHKIIMU U POPMBI JIeATEILHOCTH CyIOB. B HacTosIIee BpeMsi HHTEPECHl YeJI0BEKa U MPUHSATUE
Mep TI0 YCHJICHHUIO 3allIUTHI €0 MPpaB U CBOOOT BEIXOIAT Ha MEpBEIN 1uiaH. [Ipekne Bcero, 3To CBSI3aHO C TOU
pOJIbIO, KOTOPYIO WTIpacT Cyx B MPOIECCE CTAHOBICHUS JIEMOKPATHYECKOTO IPAaBOBOTO TOCYIapCTBa.
Emy npuHauiexuT BeAyIas posib B YTBEPKIACHUNA KOHCTUTYIIMOHHOW 3aKOHHOCTH, COOIOICHUY TPUHIIHIIA
BEpXOBECHCTBA MpaBa, UMEHHO OH CITOCOOEH B MOJTHOM 00BbeMe M Hanboiee A3 (HEeKTHBHO 3alNTUTUTh KOHCTH-
TYITMOHHBIC TIpaBa M CBOOOIBI YeJIOBEKA U TPaXKIaHIHA.

B coBpeMeHHBIX YCIIOBHUAX JOBEPUE JIIOJIEH K CyIbsIM U CyIeOHON CUCTeME SIBIISICTCS 0€3YCIIOBHBIM I10-
Ka3aTeJeM YBaXXCHUS HACEJICHUs K FOCyJapcTBY, 3aKOoHaM. B cBoIO ouepenb, KOHCTUTYLHMOHHOE MIPU3HAHUE
BBICITIMX IIEHHOCTEH YEIIOBEKA, €T0 KU3HM, TIPaB U CBOOO BCEISAET B TpaXkaaH YyBCTBO OE30IMACHOCTH M 3a-
IIUIIEHHOCTH, JIOBEPHUE K BIIACTH, U 3TO BEPHBIN ITyTh K CTAOMIHLHOCTH, IIPOIBETAHUIO U TIporpeccy [5; 22].

Memoowt u mamepuaist

B wncciaenoBannn MCIOIB30BAIUCh METOBI KOHKPETHOT'O I/IH(I)OpMaI_II/IOHHOFO, JJOTHYCCKOTO U CTaTH-
CTUYCCKOI'O aHaJIn3a, a TaKKe CIICHUAJIbHBIC FOPUINICCKHUE METOAbI TOJIKOBAHUA ITPABOBBIX HOPM.

Pesynomamoi

B ycnoBusx riobansHoM mangemun, takoil kak COVID-19, coBpeMeHHBIE TEXHOJIOTHH CTaJId UIPaTh
pemaonryo poib. B apy riyOOKHX M CTpeMHTEIbHBIX M3MEHEHH: TEXHOJIOTHYECKHX, SKOHOMUYECKIX H
COLIMATBHBIX HA CITY)KOE Y CYIbH COCTOST NHHOBAIIMOHHBIC TEXHOJIOTHH.

B nHacrosiiee BpeMs B yCIOBHAX KapaHTHUHA CY[IbI MPOJOIHKAOT paboTaTh, HO B AMCTAHIIHOHHOM pe-
xuMe. ['pakaHcKue, YrojoOBHbIE W aIMUHHCTPATHBHBIE Jella paccMarpuBaioTcs ¢ mpumenenneM BCK,
MBKC (True Conf) u apyrux cpencts cBsazu: Whats App, Skype, Zoom. Bce oOparienusi, xano0bl, HICKOBBIE
3asBJICHUS TIOAAIOTCS B AJIEKTPOHHOM (popMmate, HCKITFoUeH OyMaXXHbBIH JOKyMEHTOOOOPOT.

VYyureiBas TOT (akT, YTO B YCIOBHSIX UPE3BBIYAMHOIO IMOJIOKEHUSA Bee cynabl PecnyOnmuku Kazaxcran
OJTHOBPEMEHHO pabOTalOT B AWCTAaHIIMOHHOM PEXXHME, 3TO YBEITMYHNBAET HATPy3Ky Ha MPOITyCKHYIO CIOC00-
HOCTB M CKa3bIBaeTCs Ha KaueCTBE CBA3U. Benb TexHHYECKHE BO3MOKHOCTH KaHAIOB CBSI3H HE Oe3rpaHHYHbI.
Cynpl c MOMeHTa OOBSIBICHHUS TTAaHIEMUH O0Jiee YeM B JIBa pa3a HapaCTHUIIN CEPBEPHBIE BOZMOKHOCTH.

Jns sTux nenet B peciryOnuke yCTaHOBICHO 152 criennain3upoBaHHBIX CEpBEpa, a MPOITyCKHAs CIIo-
COOHOCTD AJIEKTPOHHBIX CETEH 3HAYUTEIHHO yBenudeHa. Ecnu 10 BBeaeHUs 4pe3BBHIYAHHOTO TONOKEHUS B
CTpaHe ¢ UCTOJIb30BaHHeM cpeAcTB BuaeokoHpepenncss3n 1 MBKC (BuneokoH(epeHIICBI3U 1 MOOHUIIBHOM
BHJICOKOH()EPEHIICBSA3H) B CpelHeM MpoBoamiock 150 cymeOHBIX 3acefaHuii B JeHb, TO B ampene 2020 r.
ATOT TTOKa3aTenb yBenmauics 10 2000 mpormeccoB B eHb [6].

HecMotps Ha mpuHUMaeMble MEphl, IEPUOANICCKH BO3HUKAIOT TeXHUYEeCKHe cOon. KoHeuHo, B Takux
YCIIOBUSX paboTaTh HEMPOCTO. A MHOTHM Ka)KeTCsl, YTO Ka4€CTBO CBS3H 3aBHCHUT TOJBKO OT CyJa WIIN CYIbH.
Ha camom jene mpu4uH HECKOJNBKO. B TOM 4mHCIIe 3TO 3aBHCUT OT TOTO, KAKHE COOCTBEHHBIE TEXHUYECKUE
CpeACTBa HCIOJB3YIOT CTOPOHHI (TexHonorus 4G, CKOPOCTh WHTEPHETA, HAIMYKE ONpPEAETICHHBIX OIepalu-
OHHBIX cHCTeM). HeMaoBaKHBIM SIBIIIETCS YMEHHE IMOJL30BAThCS Ta/KETAMH, aBTOPU30BATHCS, HACTPOUTH
MUKpPO(OH U Kamepy, HalWTH HYXKHYIO TOUKY JOCTyIa K BBICOKOCKOPOCTHOMY HWHTepHETY. IlosToMy ywact-
HHUKaM Iporecca Heo0X0AUMO OYEHb OTBETCTBEHHO OTHOCHTHCS K MOATOTOBKE CyA€OHOT0 mpoliecca.

CeroaHs y4acTHHKaM CyAeOHBIX 3aceJaHui, 0COOEHHO aJBOKaTaM, CIIEAYyeT COCPEAOTOYHUTRCS Ha rpa-
MOTHOM YIPaBJICHHUH WCKYCCTBEHHBIM HHTEJIEKTOM, CTPEMHUTHCS K BOCCTAHOBJICHUIO HAPYIICHHBIX NIPaB U
CBOOOJI Ipak/iaH, a He KOHPPOHTAIMH C CYJIOM 10 THITy: «He cibIliHo, KaMepa He padoTaeT u T.IL.

KauecTBo cBsI31 IpEeMYILIECTBEHHO 3aBUCHT OT:

1) BEIYUCIHTETHEHON BO3MOKHOCTH 000PYyIOBaHNS;

2) MPOTYCKHON CITOCOOHOCTH KaHAJIOB CBSI3H;

3) MOrOTOBIEHHOCTH M KAYECTBA CBS3HM BCEX KOHCUHBIX YUACTHUKOB.

Kak crpaBenyiuBo otmetun A. Tykues, «deM 0ojiee OpraHM30BaHHEE M OTBETCTBEHHEE OyIyT y4yacTHH-
KH TIPOIIECCOB, TeM MeHbIle OyJeT ocevek. Hajo oTkimrouaTh MUKpPOQOH, €CITi HE TOBOPHUTE; MOJIB30BATHCS
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Wi-Fi, ecnu ectb BO3BMOXHOCTh. KaXk/Ib1ii TOJKEH JienaTh CBOE JIe10, Ha4atTh ¢ ce0st. OcTanbHOE MPHIOKHUT-
cs» [7].

[Monaraem, 4To B YCIOBHSX CYpOBBIX KapaHTHHHBIX OyIHEH MBI IOCTEIIEHHO HAYYHMCS MPEOI0JICBAThH
MPEMSTCTBUS U OCBaWBaTh HOBBIC TEXHOJIOTHH, YTO B MEPCICKTUBE MPUBEACT K 00SCIICUCHUIO yI00HOTO JT0C-
TyIla K CBEPIIICHHIO MTPABOCYINSI.

Obcyoicoenue

[IpakTnueckn kaxawslii neHb B cyasl Kaszaxcrana oOparmatorcsi Oojiee THICSYM YeNOBEK. Hemb3s
HE YYUTBIBAThb U TOT (akT, YTO B 3aJe CyJa, IOMUMO CyJIbH M YIACTHUKOB IPOLIECCOB, HAXOATCS CEKPETaph
CyZeOHOTO 3acejaHusl, MPOKYPOP, MOMOIIHUK CYJIbH, aIBOKATHI, CBUIETEIHN, SKCIIEPTHI, Cy/ICOHBIN TPUCTAB U
JIUIIa, IPUCYTCTBYIOIINE Ha cyneOHOM mporiecce. Yare Beero 3ai cyieOHOro 3aceilaHusi — dTO HeOOoIbIIoe,
c1abo mpoBeTpuBaeMoe noMelneHne. M B TaHHOHM cUTyalun He MPUXOAMTCS TOBOPUTH O COONIOACHUM IHC-
TaHIIUN ¥ TUTHEHWYEeCKNX HopMax. M cBsi3u ¢ 3TWM B Havalie MapTa CyAbH MPU3BAIH TPAKIAH BO3IEPKHU-
BaThCS OT Y4acTus B cyze. [ pakaan ¢ mpu3HakaMu KaKoro-Iu0o BHPYCHOTO 3a00JIE€BaHUS TMPOCHIIN BOOOIIIE
HE TIOCEINAaTh Cy/Abl. Y YUTHIBask BaYKHOCTh 0OECIICUeHHSI CBOEBPEMEHHOMN 3alllUTHI IIPaB, C OAHOW CTOPOHBI,
obecrieueHus1 6€30MacHOCTH HaceleHus — ¢ Ipyroit, Bepxosueiii Cya Pecnyonuku Kazaxcran npuHsuT Mepbl
0 OTJIOKEHUIO PACCMOTPEHHS OOJBIIMHCTBA JIEN, a 10 JIeJiaM, TPeOyIomnX HEMEIIEHHOTO PacCMOTPEHHMA,
Bce cyeOHbIe MPOILeCcCHl IepeBeICHBI Ha TUCTaHIMOHHBIN (hopMaT pacCMOTPEHHS.

ITo cnoBam Ilpencenarenss Bepxosuoro Cyna Pecnyonuku Kazaxcran XK. AcaHoBa, OTIOXKeHBI pa3Ou-
paTenbCTBa, B KOTOPHIX HEOOXOAMMO MPHUCYTCTBHE JroAei. KomndyecTBo paboTaromux cyae MUHUMAIIBHO.
I'paxxnanckre 1 aqMUHUCTPATUBHBIE [IeNla PACCMaTPUBAIOTCS AUCTAHIIMOHHO, BEAETCS PEECTp Takux e [8].

Kak okazanocs, cyneOHast BacTh B OOJNBLUIMHCTBE CTPaH MHPA, a TAKKE MEKAYHAPOAHBIE CyIbl HE 00B-
SIBIIIIOT O TIOJTHOM MTPHOCTAHOBJIEHUH CBOEH JIEATENHHOCTH, @ 3TO 03HAYAET, YTO TO Ja€T BOZMOXKHOCTH pac-
CMaTpUBaTh HEOTJIOXKHBIE JIeNIa, CPOYHBIE XOAaTalCTBa.

[lepenoBeie LUGPOBBIE TEXHOJIOTUHN, HHTETPALUS HHOOPMAIMOHHBIX CHCTEM HE TOJBKO 3HAYHTEIHHO
MOBBILAIOT MOOMIIBHOCTD U MPO3PavyHOCTh MPABOCYIUS, HO 1 MHHUMHU3UPYIOT YEIOBEUECKUH (HaKTop, CHU-
JKArOT KOPPYIITHOHHBIC PUCKHU CYIOPOU3BOCTBA [9; 9].

«B 0oprbe ¢ mangemueit COVID-19, kotopas TpeOyeT BBeIEHHS KECTKUX OeCHpeleleHTHBIX Mep,
0c00EHHO Ba)KHO COOJIIOJaTh BEPXOBEHCTBO 3aKOHA, PO3PAYHOCTh U YBa)KEHHE MPaB YeJIOBEKa U TOCTOWH-
cTBay. Takoe mokejgaHHe OBLIO 03BYYEHO Ha MEXIyHapOIHOM HOpUAHYECKOM (hopyMe «9 ¢ MOJIOBHHOM.
3aKOHBI 0O KOPOHABHUPYCE», MOCBSIIEHHOM MPABOBBIM acHeKTaM OOIIECTBEHHOW JKU3HU B YCIIOBHUSIX COBpE-
MEHHOM maHmemun», mnpoBoaumMoM B  Cankr-IletepOypre  I'enepambHbiM  mupektopom  BO3
T.A. I'ebpeiiecycom [10].

Henp3s HE OTMETUTH U TOT (PaKT, UTO MPABO HA 3AIIUTY M MPaBO OBLIO BBICIYIIAHHBIM B TPAXKTAHCKOM
MpOLIECCE HUKAK HE OrpaHW4MBAIOTCS. [Ipu paccMOTpeHHM Ipa)IaHCKUX AeN HIMPOKO HCMONb3YIOTCA HMH-
(hopMaLMOHHBIE TEXHOJIOTHH.

[IpaBmiibHas opraHu3anys JESTENFHOCTH CyJa SBISIETCS OCHOBOM YCHEIIHOTO OTHPAaBJICHHS MPaBOCY-
ISl U TIPEAIIToJIaraeT COKpaleHne OyMaXKHOTO IOKYMEHT0000pOoTa, Mmepexoj] K AIeKTpoHHOH dopMme nerno-,
U CYyIOTPOU3BO/ICTBA, K DIEKTPOHHOH MepenrcKe ¢ rocyqapCTBEHHBIMU OpraHaMy, IOPUINYECKUMH U (QH3H-
YeCKUMH JIUIAMH, aKTUBHOE coTpyaHmdecTBO co CMU, nckopeHeHne BOTOKUTHI B OIOPOKPATHH, BBICTpaH-
BaHHE HAJJISKAIINX MEKIMYHOCTHBIX OTHOIIECHWHA B KOJUIEKTHUBE. Bce 3TH Mephl HampaBJIeHBI HA MOBBIIIE-
HHUE YPOBHS I0BepHs 001IecTBa K paboTe CyAoB.

CyneiickuM coo01iecTBoOM cTpanbl Bo rnaBe ¢ BepxoBueimM Cynom PK mpuHmMMaroTcs kapanHaibHBIE
MEPHI TI0 YKPETUICHHIO CYIeOHOM BIIACTH, aKTHBHO UCIIONB3YS B JICATEILHOCTH CYJIOB COBpeMEHHbIe HH(DOp-
MallMOHHBIE TexHonoruu. Bee nunnnmatusel, uaeu Ilpenceaarens BepxosHoro Cyna u Corosa cyaeit PK Ham
CyJI cTapaeTcs MOJAEPKUBATh MyTEM MX peau3ally B IPAKTHUECKOW JEATEIbHOCTH U TEM CaMbIM BHECTH
CBOW BKJIaJ] B YTBEP)KJCHHE aBTOPUTETA Cy/IeOHON BIIACTH, YCHIIEHNE HE3aBICUMOCTH CYJIOB, YKpPEIUIEHHE UX
OTKPBITOCTH | JoctymHocTH [11; 11].

CyIbu IPpUOCTaHABIMBAIOT POBEJCHNE MYOJUUHBIX CIYIIaHUH, KOTOPBIE IEPEHOCATCS Ha Oonee mo3-
HUI CpOK, THOO0 MPOBE/ICHNE CITYIAHUK OCYIIECTBISIETCS B PEXIME BUICOKOH(PEPEHIICBA3H.

Cynebnas cucrema PecyOnmku Kaszaxcran neficTByeT B paMKaxX OOIIETrOCYJapCTBEHHBIX YCTaHOBOK.
[TockonbKy peKUM KapaHTHHA MPOJOJDKAECTCs, TO M CyAbH OyayT paboTaTh B paMKax 3Toro ¢opmara.
Bce cynpu u cienuanucThl Cyi0B B HACTOALIEE BPEMsI YETKO BBITIOJIHAIOT Bce pekomeHaanuu BO3 u Haxo-
JSTCSl B CAHUTAPHBIX MacKax, MOIb3YI0TCA aHTHCETITUKOM, B TTOMEIIEHHUSIX CYZO0B MTPOBOAUTCS A€3HUH(EKITHSL.
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IMocpencrBaM Mosb30BaHUS BUICOKOH(MEPEHIICBA3H TapaHTUPYETCS pealln3alus MPHUHIUIA HETIOCPeI-
CTBEHHOCTH M YCTHOCTH CyIeOHOTo pa3z0mpatenbcTBa. lcmonb3oBaHue B Cylax CHCTEM KOH(EpEeHIICBSI3U
MOJTyYMJIO IIUPOKOE PaCIpOCTPaHEHHE, TaK KaK C €€ IMOMOIIBI0 MOXHO TPOBECTH 3acCeaHHe C y4acTHEM
rpaxaaH, KOTOPBIE KHUBYT 32 MHOTO KHJIOMETPOB OT 37aHus cyaa. OCOOCHHO 3TO aKTyalbHO JUIS JIUI, HAXO-
ISIIAXCS Ha KapaHTHHE.

Tak, HarpuMep, CyAbsIMH paiOHHOTO cyaa Ne 2 ATMamuHCKOTO paifoHa T'. AJIMaThl 3a BpeMs KapaHTHHA
OBLJIO TIPUHATO B MIPOU3BOJICTBO TOCPEACTBOM CyneOHOT0 KabuHeTa «Tepemnik» 236 NCKOB U 3asBIICHUN, BBI-
HeceHo 530 pemenuit u 405 onpenenennii [12; 5].

[ToBeImIeHNE HOCTYNA K MPABOCYINI0 — 3TO, TPEXK/IE BCET0, CO3aHNE YIOOHBIX U MOHATHBIX IS TPO-
CTOTO TIOJB30BaHMSI WHCTPYMEHTOB, MO3BOJISIONINX OECIpernsiTcTBeHHO oOpamarsest B cyn. s ymobcrsa
rpaxaaH ¥ IOPUINYSCKUX JIUI 3TH HMHCTPYMEHTBI COCPEO0TOUYCHBI Ha HHTEpHEeT-opTaie BepxosHnoro Cyna
Pecny0nuku Kazaxcran, BaxHBIM IIaroM B MOBBIMICHAN TPAHCIIAPSHTHOCTH CYJIOB M YIIPOIICHUH JAOCTYIIA K
MPaBOCYIMIO CTajla MOJIEPHU3ALNS MHTEPHET-PECYPCOB OONACTHBIX W PAHOHHBIX CYIOB, OTKPBITHE TaKOTO
cepBuca, kak «CyneOHbI KaOMHET». AHaNMHM3 JOCTYITHOCTA K TMPaBOCYJHUIO MOKA3bIBACT, YTO BHEIPCHUC
«CyneOHOTO KaOMHETa» 3HAYUTEIILHO YIPOCTHIIO JIJISI OCHOBHOM MacChl HACENICHHS JOCTYI K MPaBOCYIHIO
[13;21].

Bepxorusiii Cyn Pecrrybnuku KazaxcTan BBEITyCTHI CHICITHATBHYIO HHCTPYKIINIO, PETIIAMEHTHPYIONTYIO
MPOBEJICHHUE CyISOHBIX 3aCeaHHi TOJIBKO C MOMOIIBI0 BHICOKOH(EPEHIICBSI3H, C KOTOPOH MOXHO O3HAKO-
MuTbCs B Cyie0HOM KaOWHETE.

B nacrosimee BpeMs rapaHTHel CTaOMIBHOCTH W HOPMAIbHOTO (PYHKIIMOHUPOBAHUS TOCYIapCTBa, SIB-
JIIETCS BEPXOBEHCTBO TpaBa. CoOuItoIeHUe PUHITUIIA BEPXOBEHCTBA 3aKOHA HEOOXOMMO HE TOJILKO B MHP-
HOE BpEMsI, HO €IIE OCTPEe — B CUTYAIUSIX HECTAOMILHOCTU M HEOTPEACICHHOCTH.

3HaueHne MPaBOCYIUSI B COBPEMEHHOM IPAaBOBOM U JIEMOKPATHYECKOM TOCYAapCTBE TPYAHO IEpeoIie-
HUTb. SIBIISASCH COBOKYITHOCTBIO COITMAILHO-IIPABOBBIX IIEHHOCTEH, BBICTYIAs KaK HEOOXOIUMOCTh M 3HAYH-
MOCTH B JIeJIe 3allIUTHI TIPaB B CBOOO/] YEIOBEKA U TpaXKIaHWHA, MPABOCYAUE CETOHSI CTAHOBUTCS TOKa3aTe-
JIeM CTENEeHH W YPOBHS peXMMa 3aKOHHOCTH B TOCYJapCTBE, PA3BUTOCTH JEMOKPATHYECKHX MPOIECCOB B
rpakaanckoM obmiectse [14; 13].

CoOumroieHIe IPUHITUTIA BEPXOBEHCTBA 3aKOHA UTPAeT YPE3BBIYAMHO BAXKHYIO POJIb B 00pbOE ¢ maH/Ie-
mueit. [To Mepe Toro, Kak CTpaHbl MPESANPUHUMAIOT YCUJIHS 110 CICPKUBAHUIO PACIPOCTPAaHEHHUS BUpPYyca U
CMSTUYEHHUIO €r0 TOCJIEICTBHI, BO3HMKAET MHOKECTBO COLMAIBHBIX MPOOJeM, pelleHne KOTOPBIX TpedyeT
ydera PUINYECKUX, HOPMATUBHO-ITPABOBBIX M ATHYECKUX aCHEKTOB. bombIias poiib B 3TOM OTBOJUTCS He-
MMOCPEACTBEHHO CYIbSIM.

B KazaxcraHne mpaBoBOM cTaTycC CyJied U UX HE3aBUCHMOCTb 3alUIIAOTCS U rapantupyrorca KoHcTu-
TyIMeW, 3aKOHAMHU YCTaHOBJIEHA OTBETCTBEHHOCTHh 32 BMEIIATENHCTBO B ACSITEIHHOCTH CyJOB. Exxeromuo
YIIyYIIaeTCsl COIMAbHOE TOJIOKEHUE Cyleld M MaTepHaabHO-TEXHHYECKOE O0CCIICUCHHE CyNOB, B paboTe
HCIIONTB3YIOTCS HOBEHIIHIE HH(PpOpMAITHOHHBIE TeXHOIOTHH [15; 5].

BrITh Ccynnéit — OoYeHB ClI0KHAs U OTBeTCTBeHHAs padoTa. CyTh e€ 3aiokeHa B apaOCKOW TOCTIOBHIIE:
«YenoBeKy ®HU3Hb 1apyeT BCEBBIITHMIA, @ OTHITH €€ MOXKET TOJILKO CYIbS.

[Ipu paccMOTpeHHM W pa3pelIeHUH CYAbSIMH TPa)XJTaHCKHUX JIe JUCTAHIIMOHHO ¢ MpuMeHeHuem [T-
texuoyioruii (BKC, mobunmsaoro npumnoxkenus True Conf) BEIIBUINCE HEKOTOPBIC TTPOOEITBI B TPaKTaHCKO-
MpoIIeCCYaTbHOM 3aKOHOJATENbCTBE. Tak, B AciicTByromeM ['paxgaHcko-mporieccyanbHOM Konekce [16]
OTCYTCTBYET OTJCILHOE OCHOBAHUE JIJISl IPUOCTAHOBIICHUS TPAXKAAHCKOTO JIeNla B CIIydae OOBSBICHUS Ype3-
BBIYaHOTO IMOJIOKEHUSI. UTO COOTBETCTBEHHO MPUBEJIO K TOMY, YTO CYABSIM MPHUIIJIOCH IPUMEHSTH IPyTHE
MPaBOBBIE aKTHl MO0 AHAJOTHH ISl TOTO, YTOOBI MPHUOCTAHOBHUTH NMPOU3BOJCTBO MO Iedy. Bmecte c Tem,
B YTOJIOBHO-IIPOLIECCYAIbHOM KoZeKce ykazanHas HopMa (. 4 . 1 ct. 45 VIIK PK) [17] umeercs, urto ro-
BOPHUT O HEOOXOIMMOCTH BHECCHUS M3MECHEHHIA U JOTIOTHCHHH B IelicTByromryto HopMy cT. 273 I'TIK PK.

B gactHOCTH, MOMOMHUTE MaHHyIo cTaThio . 9 c1. 273 I'TIK PK, mpenocraBuB mpaBo Cyqbe MpHOCTa-
HOBHTH MPOU3BOJICTBO T10 JIENTy B CIIy4ae HAIHIUs 00CTOSTEILCTB HEMPEOOTUMON CHIIBI, TPEIISATCTBYOIIUX
PacCMOTpPEHUIO TpakIaHCKOro fena. COOTBETCTBEHHO HEOOXOAUMO Pa3bsCHUTh, YTO TOHUMATh IO JACUCT-
BHEM OOCTOSITEIHCTB HEMPEOMOMMON critbl. Ilom melicTBHeM 0OCTOSATENHCTB HEMPEOIOIMMON CHUTBI, TIpe-
MATCTBYIONIUX JAIBHEUIIIEMY MPOU3BOJICTBY IO TPAXKIAHCKOMY JEy, CJIeAyeT NMOHUMAaTh Ype3BhIUaliHbIC
CUTYyaIl¥ TIPUPOHOTO U TEXHOTCHHOTO XapaKTepa, a TAKKE MPUHATHE MPABOBBIX aKTOB, MPEHATCTBYIOIINX
MIPOM3BOACTBY TIO AETy.

[Tomaraem, 4To B HacToOsIIEe BpeMs, C IeNbi0 Ooiee NeHCTBEHHOTO MeXaHN3Ma, HEOOXOANMO MPUHSTH
HopMmatuBHoe [loctanosnenne BepxoBHoro Cyma PecyOnuku Kazaxcran mo Tem BompocaM, KOTOPBIE MOT-
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711 ObI 0OJIETYNUTE CYAONPOU3BOACTBO M BHECTH OOJBIIYIO ICHOCTh B MaTepHaJIbHOE U MPOIecCyaIbHOE Mpa-
BO, TIOKa T€ WM WHBIE MOMEHTHI 3aKOHOJIATENIb HE OTPa3HUT B BHJIE COOTBETCTBYIOIIMX MOIPABOK B 3aKOH
(momoOHbBIE M3MEHEHUS B 3aKOH TPEOYIOT 3HAYUTEIILHOTO BPEMEHH ).

Kak cnpaBemmuBo otmedaet b. TykynioB, mpaBUIIBHOE HCIIOJIE30BaHNE HOPMATHBHBIX TTOCTAHOBIICHUH 1
WX KaueCTBEHHOE HCIIOIHEHHUE, BOIPEKH TEOPETHIEeCKUM AebaTam, MOTJIIO OBl B KOPOTKHE CPOKH MPUHECTH
peaNbHYI0 MPAaKTUYECKYIO IMOJIb3Y B 3alIOJHEHHMH MPABOBBIX MPOOEIOB MATEPHAILHOTO U MPOIECCYATBHOTO
MpaBa, BHECTH SICHOCTH BO MHOTHE BOIPOCKHI PaBOBOTO perynupoBanus. [10100HkIE maru, B CBOIO 04epe/ib,
MO3BOJIMIIM OBl OKa3aTh MOJOXKUTENBHBIN 2P deKT Ha OM3HEC U MYJIbTUIUIMKATUBHBIN 3()(peKkT Ha IKOHOMUKY
[18;37].

B coorBercTBuM ¢ 1. 2 cT. 26 KoncTurynuonHoro 3akoHa Pecnyonuku Kasaxcran «O cyaeOHO#M cuc-
TeMme U craryce cyaei Pecnyonuku Kazaxcran» [19] yperyaupoBaHo, 4TO CyAbH, YICHBI UX CEMEW W MpH-
HaJyIeKalee MM HMMYIIECTBO HAXOMATCS TOJ TOCYIAapCTBEHHOW 3ammTol. B Xome paboThl Cynbew,
ST HEOTHOKPATHO CTaJKUBAJICA, KOTJa OJHO M3 YYaCTBYIOIIMX JIUI] MMEET Kakoe-Tubo 3aboseBaHue. JTO,
0e3yCIIOBHO, HECET OTPULATENbHOE BIMSIHMAE Ha CyAed M paOOTHHKOB cyneOHOW cucTteMbl, Tak Kak BeIHK
pHCK 3a00yeBaHMsI KaK cynel, Tak 1 paOOTHUKOB CyaeOHON CUCTEMBI | JIMII, Y4acTBYIOUHX B nene. Cieno-
BaTEeIbHO, MBI CYMTAEM, YTO HEOOXOJMMO MIPUHATHE OTACIHHOTO MPABOBOTO aKTa Ha CIydad BO3HUKHOBEHUS
YpE3BBIYAMHBIX MOJIOKEHHUH, a TaKKe PETYIUPYIOMIET0 IMOPSIOK PACCMOTPEHHUS AEN NpU Y4YacTHH JIWII,
HUMEIOIIUX OOIECTBEHHO-OMACHBIE U HHBIE 3a00JICBaHHUSI.

Bonee Toro, Henmb3s 3a0bIBaTh, uT0 Pecmybnnka Kazaxcran He cpa3y BepHETCS K MPEXHEH KU3HU U 110~
CcJie TpeKpalieHns KapaHTHHHBIX Mep. [Ipeanonaraem, yTo mocne CHATHS BCEX KapaHTHHHBIX MEP BO3ZHUKHET
0o0JBIIOE KOJMYECTBO CYACOHBIX CIIOPOB. Bee 3TH mociaeacTBus JryT TsDKENbIM OpeMEeHeM Ha IJIeuH CyAeH.
W B maHHOW cuTyalny HENb3s HE COTIacUThCS ¢ MHeHHEM A. Tyrema, KOTOPBIA YKa3bIBaCT, YTO, KHECMOTPS
Ha MMEIOIINECS Pa3HOTIIACHS 110 ONPEIEICHHBIM BOIPOCAM MEXIY CYIaMH U aIBOKATypOM, MPHUIIIO BPEeMS
CKOHIICHTPHPOBATHCS Ha PEIICHUU OOIUX 3a7a4 BO MMs 3aKOHA W BO OJIaro TpakJaH Hamiei cTpaHsd [20;
14].

B nacrosmee Bpemst Bepxosasiii Cyn PecryOnmku Kazaxcran nmpeanpuHEMaeT Bce MEPHI I UCKITIO-
YeHHs OOJIBIIIOTO TIOTOKA CYJEeOHBIX JIe] BO BCe CcyneOHbIe nHCTaHuU. Tak, HanpuMep, BepxoBHbiM Cynom
Pecny6nuku Kazaxcran npussatel PaspsicHenuns Ne 1 mo oTaensHBIM BompocaM cy1eOHOM NMPaKTHKH B CBSI3H
C BBEJICHUEM YPE3BLIYaHOTO TIoJTOKeH™MsI [21].

Kpowme Toro, mmpu paccMoTpeHnn cyneOHBIX A€ KaK CyIbH, TaK U aJBOKATHI JOJDKHBI PUIOKHUTH MaK-
CUMYM YCHIIMH JUTSl IPUMUPEHUST YIaCTHUKOB Tporiecca. Kak ormeuaer b. Enpunbaes, nmpaktuyecku Jr000i
CHOp MEXIy TpakJaHaMH U (WJIHM) IOPUANYECKUMH JIMIIaM{ B CHJTy JWCIO3UTHBHOTO Hadajla MOKET OBITh
pasperieH 6e3 ydacTHs TOCYJapCTBEHHBIX OPTaHOB, €CIIH HCIIOJIb30BaTh aJbTepPHATHBHBIE CIIOCOOBI, TPUYEM
KaK JI0 BO30YKICHHSI TPa)IaHCKOTO JIena B CyJe, Tak U nocie [22; 27].

[Ipencenarens BepxoBaoro Cyna Pecnyonmuku Kazaxcran XK. AcaHOB oTMEdYaeT, 4TO CETOAHS B MUPE
HaOII0JaeTCs TI00ANTBHBIA TPEH ] B IPABOCYIUH — 3TO TOMCK KOMIIPOMHCCA MEXKIY CTOPOHAMH criopa. ITo
CaMblil BEpHBIH CrIOCO0 CHU3UTH KOH(PIUKTHOCTD CPEeNld HAceJeHUsI U c(hOPMHUPOBAThH TOJIEPAHTHOE OOIIECT-
BO. A 3TO oaWH U3 0a30BBIX MPUHIIMIIOB MPOLBETaHUS rocyaapcTBa. [loaToMmy MbI OepéM 3a OCHOBY 3TOT
TPEH]I U CO3[]a€M BCE YCIIOBHS, YTOOBI M HAIIIW JIFOAM UMENM BO3MOXKHOCTD M YCIIOBHS JIJISl TPUMUPEHHS KaK
II0 cy7a, Tak U B caMoM cyne [23; 6].

Hcnons3oBanue npoueaypsl MEAUAIIMN B COBPEMEHHBIX YCIOBUAX MPHU 3arpy:KEHHOCTU CYIOB — IIPO-
LIECC CBOEBPEMEHHBIH M HEOOXOMUMBIH, KpOME TOro, MeAualus crocoOHa B3STh HA ce0S 4acTh BaKHOM
dbyaKIMA CyneOHOH NeITeThbHOCTH — BOCCTAHOBJICHHE MHPA MEXKTY CIOPSITAMHU CTOpoHaMH [24; 25].

ITonaraem, 4To CyAONPOU3BOACTBO JOJKHO CIYXUTh KPaHUM CPEACTBOM JISI Pa3pelieHUs CIIOPOB,
MO3TOMY 10 0OpalleHus B CyA TPakAaHCKOE OOIIECTBO JOJKHO MPHOETHYThH K allbTEpHATUBHBIM cIloco0am
pa3peleHus CropoB U KOHQIUKTOB [25; 168].

B cBoro ouepens, Bepxosusiii Cyn Pecniy6nmkn Kazaxcran Takke B IOMOIIH FOPUCTAM 3aITyCTHII Cep-
Buc «OHnaifH-puMupenney». C ero moMoImisio JIF000H MoB30BaTENIb MOXKET JIETKO HAlTH Ha caiiTax Cy/l0B
pecryOIUKH CIICOK MEIaTOPOB, paboTaloNIMX B JAHHOM perroHe. OHH TOTOBBI TOMOYb Pa3pelinTh 000K
KOH(JIUKT, HE TOBOJIS €T0 JI0 Cy/a.

CeroaHs Kbl TpaXkAaHUH MOKET BHECTH CBOM CYIIECTBEHHBINA BKJIAJ B MPEKpaIIeHUE pacipocTpa-
HEHHS BHpYCa, CTPOTO coOiroas mpaBuiia 0e30MacHOCTH, 0e3 ocTpoil HeOOXOAMMOCTH HE MOKUAATH CBOM
JI0Ma, a TaKXKe YPEeryJIMpoBaTh CBOU KOHQIIUKTHI 03 00paIleHus B CyIbL.
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Buvisoowt

B cBs13u ¢ BBeleHHEM B CTpaHE YPE3BBIYANHOTO MOJIOKEHUS U3-3a TIAaHIEMUH BO3ZHHUKIIA HEOOXOANMOCTb
nepexoia cyieOHON cucTeMbl Ha a0COIIIOTHO HOBBIA JOPMAT CyIONIPOU3BOJICTBA.

[IpakTudecku B cxaThle CPOKU BCE CYAOIMPOU3BOACTBO OBUIO TIEPEBEACHO B IU(PPOBOM PEXKUM C yJia-
JICHHBIM yYacTHEM BCEX CYOBEKTOB CyIONPOHU3BOICTBA. [IpomyckHas crmocoOHOCTh AIIEKTPOHHBIX CeTeil ObI-
JIa CYIIECTBEHHO YBEJINYCHA.

OYHKIIMOHUPOBAHKE CYNCOHON BJIACTH B HOBOW HMH()OPMAIMOHHOW PEealbHOCTH pPa3BHBACTCS IO He-
CKOJIEKMM HAIPaBIICHUSIM:

1. IIpoucxoaut GopMHpOBaHUE SAMHOIO HHPOPMAIIMOHHOIO (IIPaBOBOro) MpOCTpaHCcTBa. JJaHHOe Ha-
MIpaBIIEHUE XapaKTEPU3yeTCs:

— CO3JIaHUEM €JIUHOU CUCTEMBI JOKYMEHTO000pOTa;

— pa3BUTHEM HH(DOPMAINMOHHOTO B3aMMOJICHCTBUS MEKIY OpraHaMu TOCYJapCTBEHHOW BIIACTH U MEX-
Ay Cynamu;

— aKkTyanu3anued HHPOPMALUK O JABWKCHUU JIENl H O CYIEeOHBIX PEIICHHUAX MOCPECTBOM Pa3MEIICHHsI
ee B CynebnoM kabuHeTe.

2. Peanmsyercs MCHONB30BaHHE HOBHIX WH(GOPMAIIMOHHBIX M KOMMYHHUKAIIMOHHBIX TEXHOJOTUH MpH
MPOBEJICHUH CYAeOHBIX 3aceqannii. Bropoe HampasiieHUe, CBI3aHHOE C UCIIOIb30BaHUEM HH(DOPMAIIMOHHBIX
texHonorui ¢ mpumeHearneM BCK, MBKC (True Conf) u npyrux cpencts cBszu: Whats App, Skype, Zoom
MU MIPOBEJICHUH CYJEOHBIX 3acelaHuii, 00eCIeYMBaeT OTKPBITOCTh JEATEIHLHOCTH CyJeOHON BIacTH, JIOC-
TYIHOCTH MpaBOCYAus. Bce 3TH Mephl HanpaBIeHBI HAa TIOBHIIICHUE YPOBHSI IOBEpHUs 00IIecTBa K paboTe cy-
noB. PabotaroT cucTteMbl BUACOKOH(epeHICBI3W u mudpoBodl TenedoHUHM; ayauo- W BHIEO-
MIPOTOKOJIMPOBAHMS; YCOBEPIIEHCTBOBAHA MPOIEAypa oJa49n 00paIeHi.

3. CoBepIIICHCTBYETCS MEXaHHM3M I0Jadd OOpallleHH B 3JIEKTPOHHOH (opMme B CyaeOHBIC OpraHbI.
JlaHHOE HaIpaBJICHUE XapaKTEPU3YETCs CO3aHUEM YCIIOBUH, MPEIyCMATPUBAIONINX YIIPOIICHUE TPOIICITyP
MO/1a4¥ B Cy1 0OpaIeHui B JIEKTPOHHOM BHIE.

Bce moxkyMeHTHI B Cyl TOAAIOTCS B 3JIEKTPOHHOM BHIE. JlJIsl 3TOTO TOCTaTOYHO 3aOIHUTH OMpPE/eieH-
Hyt0 Gopmy B CynebHom kabunere. COOTBETCTBEHHO, (POPMHUPOBAHHE BO3MOKHOCTH 3JICKTPOHHOU TOJa9n
oOpaIleHus B CyI:

— CITOCOOCTBYET YIPOIIECHUIO (DOPMATBHBIX MPOIIEAYP B COOTFOICHUIO MPOIIECCYaTBHBIX CPOKOB;

— TIOPSIOK TTOJIa4yu OOpaIleH!il B 3IIEKTPOHHOU (popme B cyneOHBIE OpraHbl OMPEeNIeTCs UCXOAA U3
MOJTHOMOYHH CY/IOB M HE OTPAHUYMBACT PEATH3allUIO TIpaBa Ha CyIeOHYIO 3allIUTYy.

OTtMeudasi, B II€TIOM, O3UTHUBHBIC IIATH 110 BHEAPESHUIO WHGOPMAITMOHHBIX TEXHOJIOTUH B ICATEIBHOCTD
OpraHoB CyJcOHOM BIACTH, HAJIO CKa3aTh, YTO HEKOTOPHIC BOIIPOCH OCTAIOTCS aKTYaIBHBIMU U TPEOYIOIIUMHU
KoHKpeTm3anuu. Cpean HUX pa3indHOE OTHOIICHHE K WHTEPHETY CyOBEKTOB MpaBa, UX YMEHHUS M HaBBIKU
0 €0 UCTIOJB30BaHmi0. Kpome Toro, cieayeT OTMETHTb, YTO 10 CHX IOp CYIIECTBEHHAs YacTh HAIIUX Tpa-
JKJIaH HE BIIJICET HOBBIMU HH(DOPMAIIMOHHBIMH TEXHOJIOTUSMU.

2. Ilo Tem nmenam, Te CTOPOHBI OTKA3AIMCH OT yYacTHs B OHJIAWH-TIPOIIECCAX, MX PACCMOTPEHHE OTJIO-
JKEHO Ha 0oJiee Mmo3mHue cpoku audo nmpruoctanoBieHo. [Ipu atom B ['TIK PK oTcyTcTBYeT OTACIBHOE OCHO-
BaHUE KaK JIJIS OTJIOXKCHHS, TaK U JJIs MPUOCTAHOBIICHHS TPAXKIAHCKOTO JIe]ia B CIy4ae OOBABICHHS YPE3BBI-
YafHOTO TOJOXEeHHsI. UTO COOTBETCTBEHHO NMPHUBEIO K TOMY, YTO CYJbSM NPUIUIOCH MPUMEHSITH IPYTHE
MIPABOBBIE AKTHI TI0 @aHAJIOTHH TSI TOTO, YTOOBI MPUOCTAHOBHUTH MTPOU3BOICTBO T10 JIETY.

B nmanHO# cBsi3W mojaraem, 4To Hazpeiaa HEOOXOAMMOCTh MPHUHITHA HopMaTHBHOTO MOCTaHOBIICHUS
Bepxosroro Cyna Pecniyonuku Kazaxcran mo maHHBIM BOIpocaM. boiee Toro, Henb3s HE YYUTHIBATH TOT
(hakT, 9TO MOCIEe OKOHYAHUS MaHACMHH MOXKET BO3HUKHYTh OYCHb OOJIBIION MOTOK CyAeOHBIX nen (0 mpH-
3HaHUH O0AaHKPOTOM, B3BICKAHHHU 3apabOTHOM TUIATHI, TPU3HAHUU CHICIKH HEJCWCTBUTENBHOW U JIp.), U B JlaH-
HOW CBSI3U 3TO TMOCTaHOBJICHHE ObLTO ObI CBOEBPEMEHHBIM. Benb yke ceifdac BO3HUKAET MHOTO BOIPOCOB:
SIBIIIETCS] JTM, HAIIPUMeEp, JaHHOE YPEe3BBIYafHOE MOJIOKEHHE (HOpC-MakOpOM JUIA HEHCIIONHEHUS Te€X WU
WHBIX 0053aTeNbCTB?

B 3axmroueHMM cleyeT OTMETUTh, 4YTO, B II€JIOM, BBEICHHE B TMPOLECC OpraHU3aIUH
1 (PYHKITMOHUPOBAHUS CYICOHOM BIACTH HOBBIX TEXHOJOTWH B YCIOBHSX HOBON MH()OPMAIIMOHHOW PEaTbHO-
CTH CITOCOOCTBYET 0OECIICUCHUIO KITFOUEBBIX OOIICTIPABOBEIX IMPUHITAIIOB U KOHCTHTYIIMOHHBIX HOpM. CoBep-
NIEHCTBOBaHKE CYICOHON CHCTEMBI, 00ECTICUYCHUE JTOCTYITHOCTH MPABOCY/NS, TOBBIIICHNE IOBEPHUS HACCIICHUS
K OTEYECTBCHHOMY CY/y CBS3aHBI C pa3BUTHEM WH(POPMAITMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTHI U UX (-
(heKTHBHBIM HCITOJIF30BAaHUEM B ITPABOBO cepe.

Cepus «[lMpaBox». Ne 3(99)/2020 19



A.C. Cannekos

[IprobpereHHbIi cynbsIMH OBIT pabOTHl B SKCTPEMaTbHBIX U TIOPOil OUeHb TPYAHBIX YCIOBUSX SIBISIET-
csi, 00pa3HO TOBOPS,, IMMYHUTETOM OT COBPEMEHHBIX BBI30BOB WM OJIHOBPEMEHHO (DYHJAMEHTOM HAIIEeTOo
IBIDKCHHS TI0 TYTH Pa3BUTHSA JJIEKTPOHHOTO MPaBOCYIMs, MOACPHU3AIMH CYAEOHOW CHCTEMBI CTpPAaHBI.
3TO CBHIETENLCTBYET 00 €€ YCTOWYHMBOCTH M MPAaBUIBHOM BEKTOPE Pa3BUTHS, CIIOCOOHOCTH MPEOA0JIEBATH
T00BIE TIPETIATCTBHUS TIPU OCYIIIECTBICHUH TIIABHOTO — 3aIl[UTE MPaB U 3aKOHHBIX HHTEPECOB I'pakIaHUHA
YeNloBeKa, pealln3alyy OOIIeTPU3HAHHOTO TIPHHITUITA BEPXOBEHCTBA MIPaBa.
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Ponb cynen Pecnybnuku KasaxctaH B 6opbbe ¢ naHgemuen

A.C. Cannekosn

Ka3zakcran Pecny0iukachl CyabsiiIapbIHbIH MAHIEMUSIFA KAPChl KypecTeri peoJti

Jlynnexysimik neHcayiblk cakray yibsiMel 2020 x. 11 maypszsiaaa COVID-19 nmaHneMuschiH KapHsIaibl.
Kazakcran Pecmy6nukacemsiy JXKoraprer Coter KP IMpesunenti K.-)K. TokaeBTsiy «Pecrybnmkana TeTeHIIe
JKaFail eHri3y Typaibl» XKapibIFBIH XKY3ere achlpy OapbICHIHAA, KAIMIBIKTHIKTAH JKYMBIC PEKUMiHE KOIITi.
Makanana CyIbsuIapAblH COT TAJIKBUIAYBIH OHJIAIH peXMMAE OTKi3y epeKIIeTiKTepi albUiFaH. 3epTTeyRiH
MaKcaThl EpeKILe XKaraaillap — TOTEeHILE Xaraail Ke3eHiHe iCTi Kapay Ke3iHJeri Cy/AbsSHBIH POJIiH aHbIKTAY.
ABTOp KONJAHBICTaFbl 3aHHAMara Tajjay acaraH. HakThl akmaparThIK, JIOTHKAIBIK *KOHE CTAaTUCTUKAIBIK
Tanaay 9micTepi KOJAMaHbUIFaH. 3aHHAMAHBI KETIIAIPY KOHIHICTI YCBIHBICTAPIbI HETI3CY KE3iHIe aBTOPIBIH
CyZbsl PeTiHZeri )KYMBIC TXipuOeci, COHIali-aKk aJBOKaT peTiHzaeri Taxipubeci xonmaHpuFan. Makanana
TOTEHINIE >KaFail peXXHMIHAE CYABSHBIH KYKBIKTHIK MopTeOeciH aHBIKTayFa, OHJIAWH yaAepicTepii Kapay
Ke3iH/le CY[bSIHBIH AUHAMHKACHIH XKOHE HETi3Ti OarbITTaphIH alllyFa opeKeT jKacalbl. 3epTTey HoTIDKeIepine
CylieHe OTBIPHIIN, aBTOpP KBUIMBICTBIK iC JKYPTi3y 3aHHAMachblHA YKCAac a3aMaTTHIK IiC JKYpri3y 3aHHAMachIH
JKETUIAIpY OOMBIHIIA FEUIBIMH YCBHIHBICTAp O3ipJIereH.

Kinm coe30ep: cyapsi, cOT, MaHAEMUsI, TOTESHILIE JKaFAa, SIEKTPOHIBIK COT iCiH XKYprisy, a3aMaTThIK HPOLECe,
COT OTBIPBICHI, ic OObIHIIA iC JKYPri3yAi TOKTaTta TYpy, ICTI Kapaylbl KeHiHre Kajablpy, ic IKYprisy
Mep3iMIepiH y3apTy.

A.S. Salpekov
Role of judges of the Republic of Kazakhstan in the fight against the pandemic

The relevance of the research topic is evidenced by the fact that March 11, 2020 The world health organiza-
tion has announced the COVID-19 pandemic. The Supreme court of the Republic of Kazakhstan for imple-
mentation of the Decree of the President of Kazakhstan K. Tokayev «On the introduction in the Republic of a
national emergency» has a remote mode of operation. This article describes the features of conducting judi-
cial proceedings by judges in online mode. The purpose of the study is to determine the role of a judge in the
consideration of a case during specific conditions — a state of emergency. Methods that have been investi-
gated. While working on the article, the author analyzed the current legislation. Methods of specific informa-
tional, logical and statistical analyses were used. The author's experience as a judge, as well as real experi-
ence as a lawyer, was used to substantiate proposals for improving legislation. The result has been reached.
The article attempts to define the legal status of a judge in a state of emergency, to reveal the dynamics and
main directions of a judge when considering online trials. Brief conclusion: Based on the results of the re-
search, the author has developed scientific recommendations for improving civil procedure legislation by
analogy with criminal procedure legislation.

Keywords: judge, court, pandemic, state of emergency, electronic court proceedings, civil proceedings, court
session, suspension of proceedings, adjournment of proceedings, extension of procedural terms.
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The legal responsibility genesis as an institution of the law theory
(historical and theoretical analysis)

The article describes the conception process and legal responsibility development as a category of law theories,
discusses the main features of this institution. Historical retrospective describes the variability and progressive
development of the responsibility institution is revealed in the punishment concept as an integral part of legal re-
sponsibility. The purpose of study concludes in identifying the main signs of legal responsibility and the devel-
opment stages of this institution in different historical eras. Using general and special research methods, the
analysis and synthesis of historical material, the various types consideration of legal responsibility in order to
identify the basic laws of this institution development are carried out. The study result is the implementation de-
velopment of the legal responsibility institute, the axiological aspects considering legal responsibility and the
main patterns identification institute under study development. Legal liability is considered as a legal category,
which legal punishments and rewards determines certain types, relations principles between the parties in crimi-
nal, administrative civil and other legal relations. The article concludes that the legal responsibility institute is in
constant development, substantiates the position that in the twentieth century the modern legal responsibility
principles are formed, the axiological basis of which is determined by humanism.

Keywords: legal responsibility, punishment, legal norms, historical development of law, law theory.

Introduction

Modern legal institutions have their origins in the distant past, so their comprehensive research is con-
nected with the study the history of law and the legal institutions development. The origin and law develop-
ment is a dynamic process, it has been influenced by a number of factors such as: economic development of
society, changes in public consciousness and the transformation of views about the person, his rights and
freedoms, technological progress, globalization, the environmental situation in the world, etc. In the legal
system of modern Kazakhstan today, the various branches presence and law institutions is the development
result, improvement, and complication of law as a political and legal phenomenon that reflects the interests
and specific historical society needs. Along with these changes, the origin process and the category "legal
responsibility” development took place. Having emerged from the social responsibility depths, legal respon-
sibility is a necessary law attribute in every country. Social relations that determine legal responsibility seem
to us to be a dynamic process, but they were formed gradually, being influenced by a factors number, includ-
ing ideas about morality, socio-economic relations, ideology and other factors. Legal responsibility was pre-
ceded by the social responsibility consolidation norms in society, in the customs, traditions, taboos, religious
prohibitions form and other social regulations that contribute to the the genus survival, family group, socie-
tyin a certain historical period, a social responsibility institutions number are transformed into the legal insti-
tution "legal responsibility"”. The historical periods study and Institute of legal responsibility stages is de-
signed to identify patterns of its development in historical retrospect and in the modern period. There is no

Cepus «[lMpaso». Ne 3(99)/2020 23


mailto:turlaev_a@mail.ru

A.V. Turlayev, A.P. Volgina, N.V. Morozov

single formation and development periodization of the legal responsibility institution in the literature. In this
article, we consider the legal responsibility Genesis within the already traditional periods in the history
framework of state and law, using the ancient States, feudal, modern and modern States example as well as
the understanding legal responsibility history in the law theory.

Methodsandmaterials

The research uses General and specific legal research methods. By means of analysis and generalization,
legal sources, views and individual scientists theories are considered, individual opinions and provisions are
considered, revealing the legal responsibility reflection problems in the history and law theory. The research is
based on a dialectical approach that reflects the variability and dynamic legal norms and social relations devel-
opment. At the same time, the legal principles and legal values that serve as the legal regulation Foundation in a
specific historical period are considered as a metaphysical basis. This phenomenon is studied in the inextricable
social relations connection, legal principles and social relations legal regulation. Based on the comparison
method, analogy, by studying historical institutions that take place in the state and law history, the legal respon-
sibility value as a basic legal institution is revealed. The concrete historical method allowed us to consider the
legal responsibility category continuity in the dialectical relationship, which is one of the basic law phenomena,
which allows us to effectively influence the law on public relations.

Results

In the course of the research, various points of view of the authors, who devoted their research to the cate-
gory of legal responsibility, were considered. In the course of the study, we obtained the following results.

The perception of legal responsibility has undergone significant evolution during this time. “From the
institution of blood feud, responsibility has grown into punishment of a specific subject of the offense, the
lexical component has been enriched and concretized; the fundamental principles of legal responsibility were
formed”. However, there are still controversial issues devoted to the definition of legal responsibility as a
single legal phenomenon, and, as a consequence, which follows from this, the question of the existence and
generally expediency of introducing the concept of "positive legal responsibility" [1, 91]. Despite studies of
the content of the concept of "legal responsibility" for a long period of time in the works of philosophers,
sociologists, lawyers, despite the abundance of scientific publications of the past and present, the fundamen-
tal problems of legal responsibility do not lose their relevance. Most researchers are unanimous that "... de-
spite a significant number of works devoted to the problems of responsibility, a common point of view on the
concept of "responsibility" has not yet been found" [2]. Soviet legal theorist M.S. Strogovich noted in one of
his works: “The correct understanding of responsibility is important both in the political, social and legal
sense, it is of great importance for the scientific development of the problem of individual rights, for increas-
ing the responsibility of state bodies, public organizations, officials for the entrusted case" [3,76]. It is legal
responsibility that is one of the essential guarantors of human and civil rights and freedoms, public interests,
law and order [4, 13]. The formation of legal responsibility took place in the most ancient states in the condi-
tions of the formation of statehood and legal registration of generally binding rules of conduct. During this
period, the law is in its infancy, it is still inseparable from custom, characterized by the fact that the laws
were few and primitive, were oral, had features of casuistry, were characterized by a lack of systematization
and a religious nature of norms and rules of behavior. Such a right in literature is designated as tribal, popu-
lar, customary, barbaric, primitive [5, 137]. In Ancient Egypt, the following types of punishment were pro-
vided for the commission of criminal offenses: a fine, imprisonment, surrender to slavery, self-harm, and the
death penalty. The purpose of the above punishments was to intimidate society. An analysis of the legal
norms of antiquity allows us to conclude that there is a rather severe criminal liability in the form of such
punishments as the death penalty, self-harm, fines, compensation for damage caused, expulsion, and en-
slavement. There was no distinction between a civil misconduct and a criminal offense. The main principle
was the principle of collective responsibility (the community had to compensate for the damage to the
robbed on the territory of the community in a situation if the robber was not caught) [6, 44]. The principle of
talion was widely used, for example, in Article 196 of the Laws of Hammurabi - it is said that "... if a person
injures the eyes of any of the people, then his eyes must be damaged", i.e. This norm expresses the so-called
talion principle inherent in the law of this period. There is an opinion that “the principle of talion should not
be perceived overly simplistic - only as a legalization of blood feud. It is important to take into account its
“equalizing” side, which is a component in the punishment system, which made it possible to prevent “buy-
off” from responsibility, which guaranteed in a certain sense the inevitability of a just punishment corre-
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sponding to the nature of the act, but also limiting the imposition of a “blood ransom” that was clearly un-
bearable for the guilty [7, 145]. In ancient China, the term "bao" was used to mean retribution for a crime.
In the punishment system of Ancient China, branding, cutting off the nose, chopping off the legs, castration,
the death penalty [8, 105]. As additional ones were used - beating, enslavement, fine. In some periods, there
was a system of symbolic punishments "xiang", for example, cutting off a leg was replaced by painting the
knee with ink, the death penalty - by wearing a canvas shirt [9]. The system of symbolic punishments made it
possible, without the use of extremely cruel measures, up to the death penalty, to exert a very tangible influ-
ence on the offender through moral influence. The culprit was excommunicated from the collective, exposed
to general condemnation and censure. Thus, one of the goals of punishment was realized - re-education
[10, 45]. According to the ancient Indian laws of Manu, the king was ordered to "diligently curb the lawless-
ness by three measures: prison, imprisonment in shackles, various kinds of corporal punishment" [11, 22-25].
It is noteworthy that in the laws of Manu we meet the idea of justice in the imposition of punishment: “if
punishment is imposed properly, after (due) consideration, it makes the people happy; but imposed without
consideration, it destroys everything” [11, 22-25]. As for the theoretical understanding of legal responsibil-
ity, it should be noted that in the writings of thinkers for a long time it was identified with punishment, this is
also typical for the period of antiquity. During this period, we can note the doctrine of Confucius ("Conver-
sations and Judgments"), in which the central place is given to the concept of humanity (zhen), management
with the help of humanity, and not violence is the political ideal of Confucius. Thanks to this teaching, dur-
ing the reign of the Confucians, the idea that the severity of punishment should correspond to the strength of
the violation of "li" prevailed, for any discrepancy violates harmony and breeds hatred. Confucians were also
opposed to the imposition of heavy punishments for minor crimes. In contrast to this doctrine, the teachings
of the Legists, namely Shang Yang (the ruler of the Shang region, whose reign was marked by a series of
radical reforms, he is credited with the authorship of the "Book of the Governor of the Shang region") and
his unshakable belief that government should be carried out on the basis of laws and severe punishments ...
Shang Yang was an advocate of cruel punishments for petty misdeeds. The philosophy of early Buddhism is
also permeated with ideas of humanism. The ancient Greek philosopher Plato sees the correction of the
guilty as the goals of punishment, but if this cannot be achieved, then the guilty should be subjected to the
death penalty. In ancient philosophy, the idea of just punishment is traced as the infliction of suffering, en-
tailing the moral correction of the person who broke the law. Attempts are being made to determine the goals
of punishment, views are formed about the inevitability of punishment and for what actions it should occur.
Thus, in this period of time, in practical terms, legal responsibility was reduced to punishment, punishment
of the perpetrator, and the purpose of punishment was intimidation. The nature of the responsibility is collec-
tive. Liability for someone else's fault, as well as objective imputation, is allowed. The widespread principle
of talion is seen as the desire "to give equal for equal,” in other words, how justice is interpreted during the
specified period. Despite the fact that there is no sectoral distinction between offenses, in ancient sources we
find certain elements of criminal, civil, family and disciplinary liability.

Feudal law in its development passes through a stages corresponding number to such time periods as
the V — IX centuries. (early feudal monarchy), X—XIII centuries. (vassal-seigniorial monarchy), XIV-XV
centuries. (class-representative monarchy), XVI-XVII centuries. (absolute monarchy). In the designated his-
torical periods of time, a number of socio-economic and political changes occur that have caused changes in
the social and state structure, as well as in the legal persons responsibility regulation who violate legal regu-
lations. The law of States was heterogeneous and was significantly influenced by ecclesiastical norms, which
themselves often served as a law source. This is how the so-called Canon law was formed, which regulated a
significant civil and criminal legal relations part. In addition, the norms fixed the different class groups ine-
quality, which was manifested in different individuals responsibilities. A well-known law source from the
early feudal monarchy period, Stalichnaya Pravda, provided for such punishments types for criminal offens-
es: capital punishment, corporal punishment, self-harming punishments, and fines. The crime was under-
stood as an offense inflicted on the victim, as harm to his person or property, and the punishment - as com-
pensation for this offense and harm, as well as paying off the existing blood feud custom and a fine for order
violation. Salic Truth knew intent and carelessness, and they were punished equally: "He who transgresses
unknowingly pays knowingly" [12, 101]. In the medieval law of France during the IX—XI centuries, crimes
were considered as actions affecting the individuals interests, and punishments were reduced to compensa-
tion for harm. Subsequently, crimes ceased to be a private matter, and were considered a "violation of the
peace" [13, 261]. During the period of absolutism, the most serious crimes were those that encroached on the
king or his family members, or conspiracy against the state. Punishments during this period were clearly in-
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tended to intimidate. In criminal law, such a specifically medieval feature as a clear discrepancy between the
severity of the punishment and the crime nature was clearly manifested [13, 262]. The punishments types
were divided into severe punishments (death penalty various types, eternal exile, life hard labor), self-
harming and corporal punishments (cutting off the tongue, ears, nose, whipping), imprisonment and urgent
hard labor, disgraceful punishments (for example, a fine with exposure at the pillory). The death penalty was
applied in various forms: tearing apart by horses, quartering, burning, etc. Incarceration was also widely
used, which in an earlier period was mainly used by ecclesiastical courts. As the main and additional pun-
ishment, confiscation of property was also used, which was beneficial to the Royal Treasury when it came to
the large fortunes of the bourgeois [13, 262]. In medieval Germany, when assigning punishment, the creators
of Carolina tried to carry out the proportionality principle between the severity of the crime and the punish-
ment severity. The relevant articles analysis of the Carolinas shows that the main sentencing purpose was
retribution and intimidation. Based on Protestant ethics, when sentencing in the Carolinas, the rule was to
punish the criminal as if God himself had punished him [14, 66]. Most criminal acts were punishable by a
qualified death penalty. Along with the death penalty, the main punishments types also included corporal
punishment (for example, in the whipping form), self-harming punishments (cutting off the tongue, fingers
and hands, blinding, etc.), imprisonment, exile from the country, and a fine. There were no upper and lower
punishments limits, and indefinite imprisonment was allowed. The Talion principle was maintained, in par-
ticular, if someone was sentenced to death in court as a false accusation result, the guilty person was pun-
ished with the same torment as the one who had suffered an undeserved punishment. The responsibility spe-
cifics of this period is expressed in the blood feud replacement with a fine. The punishment purposes are in-
timidation, retribution, and infliction of suffering on the perpetrator. The criminal punishment purpose was to
atone for sin, causing suffering to the criminal, the sight of which warns others from committing such an act,
so the painful death penalty types (quartering, burning, drowning), corporal and shameful punishments were
widely used. The sentence was carried out in public, with a mass people gathering. The judge was not bound
by the law and could impose punishments at his discretion. In this historical time period, the medieval Chris-
tian religion was the worldview core. Thomas Aquinas believed that discipline was necessary to govern peo-
ple through positive legislation. There are people who should be forced by force and fear of punishment.
This became the basis for the legal responsibility development on the Modern States example. The bourgeois
revolutions led to the formation of a new, bourgeois law, based on such principles as the unity of the law,
legal equality, legality and freedom. After gaining power, the European bourgeoisie replaced Catholicism
with a completely different ideology — liberalism, which radically changed the idea of the place of man in the
world, the state and law purpose. Based on the natural law theory, the nascent bourgeoisie ideologists argued
that every person is endowed from birth with fundamental and inalienable rights: the right to life, liberty,
property, dignity, which no one can alienate. Human rights, based on formal equality, have become the main
value social development point, which has had a great impact on the state character, limiting its omnipo-
tence, contributing to the democratic interaction establishment between the state and the individual. The law
formation in the Modern period would have been impossible without the human rights establishment in the
public consciousness and political practice, which also had an impact on the legal responsibility transfor-
mation. A significant event was the legal equality recognition of personally free people and universal legal
capacity, since in the previous period, legal capacity was determined by the person class affiliation. In the
law of England in 1810, the most common punishment types were chariotting, quartering, extracting entrails
from a living body, etc., and until 1873, the death penalty was applied to anyone who was seen in the com-
pany of Gypsies for a month. In 1830-1880, the death penalty was abolished for minor crimes, as well as
self-harming and defamatory punishments. In 1907 in English criminal law, the probation concept is intro-
duced. In contrast to continental laws, it is not the court sentence execution that is deferred, but the sentence
imposition or even a conviction. At the same time, preventive detention was introduced [9, 263]. The Decla-
ration of human and civil rights of 1789 contained such important provisions as: the Law has the right to
prohibit only actions harmful to society, everything that is not prohibited by law is allowed. The law is an
expression of the General will. It should be the same for everyone, both when it provides protection and
when it punishes. The legality principles, equality of all before the criminal law, punishments proportionality
to committed crimes, and the reverse inadmissibility the law action were established. All this was reflected in
the French penal code of 1810. In accordance with the French criminal code of 1810, painful and shameful
punishments were death, hard labor for life and urgent work, deportation (expulsion from the Empire), and a
restraint house. In some cases, branding was allowed simultaneously with the application these punishments.
Disgraceful punishments included being pilloried in a collar, banishment, and civil degradation (disenfran-
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chisement and prohibition from holding public office). The Code borrowed such measures as branding and
pillorying from feudal criminal law, which made it archaic in the punishments field. Among the correctional
punishments, the Code names imprisonment for a term in a correctional institution, temporary political dep-
rivation, civil and family rights, and a fine. The French Code provides for a significant number of fairly se-
vere punishments. Under the influence the old feudal law, the punishments execution is described in detail.
Severe punishments are carried out in public, which leads to the conclusion that their purpose remains to in-
timidate. The civil law of bourgeois Germany established torts as the basis for obligations, providing for the
rule that responsibility is borne by the person responsible for causing harm. Property compensation for non-
property damage is not provided, unless it is expressly established by law [9, 280]. The German criminal
code contained such punishments as: death penalty, imprisonment in a workhouse, imprisonment, placement
in a fortress, arrest, restriction of rights, fine. The punitive system was built taking into account the identity
of the criminal and the crime committed by him. Thus, those who committed state crimes, against religion,
and against property were severely punished. Intimidation is still the main purpose of punishment. Thus, in
this historical period in the legal liability understanding, the following changes occur: mass intimidation is
gradually disappearing, establishes the individual responsibility principle, corporal punishment is practically
never used, narrows the offences range for which the death penalty is assigned, the main form of punishment
is liberty deprivation that, in General, is evidence of the punishment humanization. The influence Measures
on the offender have become humanistic in nature and very different. The offense consequence was not only
punishment, but also censure without punishment.

Discussion

Discussion and discussion about the concept of legal responsibility has been carried out all the time since
the state creation, which formalized public relations part, and primarily legal responsibility. At the same time,
the theoretical responsibility understanding, which is important for the modern this phenomenon understanding,
is important in the modern period. During the enlightenment, Voltaire advocated proportionality between crime
and punishment, between the crime and punishment severity, and was also an the death penalty opponent. Gro-
tius defined punishment as the retribution for a crime, the transfer of the evil caused by the crime to the perpe-
trator. It pursued a threefold goal: use has committed a criminal act, the victim or the all benefit. Montesquieu
sees the all licentiousness causes in the crimes impunity, and not in the punishments weakness. The punishment
must correspond to the crime nature. In the" metaphysics of morals" by I. Kant, the punishment formulation is
as the suffering infliction for a crime committed by a person, a misdemeanor [15]. In recent times, there are
changes in legislation such as legal liability becomes punitive: a) optimization of criminal penalties; b) the capi-
tal punishment rejection; ¢) widespread probation use. The most significant changes in the practical legal re-
sponsibility implementation in recent times is the rules of state establishment responsibility before the citizens,
the recognition the citizens right to judicial protection violated rights, compensation for moral damage, criminal
responsibility humanization. The emergence various responsibility types.

Theoretical legal responsibility justification in the state and law theory at the beginning of the XX century,
mainly individual practical issues were studied. In Soviet legal thought, the works of S.S. Alekseev,
B.T. Bazylev, D.N. Bahrakh, S.N. Bratus, L.A. Galagan, V.M. Gorshenev, Yu.A. Denisov, V.N. Kudryavtsev,
O.E. Leist, V.O. Luchin, N.S. Malein, V.M. Manokhin, N.I. Matuzov, P.E. Nedbaylo, I.S. Samoshchenko,
V. A. Tarkhov, M. H. Farukshin, M. D. Shargorodsky and many other legal scholars. The main ideas and pro-
visions of the authors workswho studied the legal liability problem before the 90s of the twentieth century have
not lost their significance at the present time. Since the mid-50s, experts in the field of legal theory have been
gradually forming the legal responsibility concept, touching on the psychological and social offense aspects,
and returning the human dignity and honor concept. In 1979, Bazylev B. T. one of the first in Soviet jurispru-
dence justified the positive legal responsibility aspect: "in its content, positive legal responsibility is a relation-
ship in which the state, acting on society behalf, formulates an abstract obligation of all subjects to perform
specific legal duties, and itself acts as a subject that has the right to demand the performance of this duty"
[16, 42]. During this period, there are a number of supporters of positive legal liability, however, to date, there
is no consensus on this responsibility recognition. In the 90th and subsequent years, the development of Gen-
eral theoretical problems of legal responsibility is devoted to the work of V.M. Baranov, A.L. Burakovsky,
V.V. Vedeneyev, N.V. Vitruk, E.V. Gryzunov, A.l. Ivanov, V.A.Kislukhin, O.A. Kozhevnikov,
S.L. Kondratiev, M.A. Krasnov, D.A. Lipinsky, Zh.l. Ovsepyan, V.M. Skachkov, A.P. Syrykh. Chirkov and
others. Among Kazakhstani scientists, the problems of legal responsibility were studied in the works of
Yu.G. Basin, A.G. Didenko, E.B. Osipov, M.K. Suleimenov, S.K. Amandykova and others.
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Conclusions

At the early historical development stages, legal responsibility was considered as a punishment, a pun-
ishment for an illegal act committed. In establishing possible punishments optionsin the law sources, there is
a desire to protect society from socially harmful acts. Gradually improving, law, as well as legal responsibil-
ity, is in constant development and the main development of this institution principle is humanism. Recently,
there are new options for legal liability. In the course of the considered evolutionary development, the legal
responsibility signs are formed and constantly change. It is in the twentieth century that the legal responsibil-
ity principles that remain relevant today are being consolidated. In the legal responsibility understanding in
modern times, legal science has adopted the accumulated historical experience. A great role in this was
played by the thinkers of the past ideas about expediency, legality, inevitability, justice responsibility, and
legal equality. In the modern sense, legal responsibility is no longer associated exclusively with punishment.
To date, a scientific papers huge number have been devoted to the understanding problems and developing
the legal responsibilityInstitute at the same time, there are many problems in its implementation, which is the
result of constant theoretical latter understanding. These are problems related to the ambiguous attitude to
positive legal responsibility in the law theory, the new types allocation responsibility as independent (envi-
ronmental, family, etc.).
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KyKbIK TeOpHsICbIHBIH HHCTHTYTBI PeTiHAeri KYKbIKTBIK
JKayanKepUITIKTIH reHe3uci (TApuXu-TeOPHUSJIBbIK TAJIIay)

Makanaza KYKbIK TEOPHSCHIHBIH CaHATBl PETIHACTI KYKBIKTHIK XKayalKepUIUTIKTIH naiga 6oiybl MeH namy
ylepici ambUiFaH, OCbl MHCTHTYTTBIH HETi3ri epeKIleNiKrepi KapacThpburFaH. TapHxu peTpoCreKTHBaga
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JKa3aHbl 3aHIbl JKAyanKepIIUTKTIH Kypampgac Oeiiri periHge TYCiHy KOHTEKCIHAE IKayamKepIIiTiK
HMHCTUTYTBIHBIH e3repyre OeHiMIimiri MeH MporpeccHBTI Jamybl allibLIafbl. 3epTTEyAiH MaKcaThl peTiHzae
SPTYPJIi TapHXH ASYipAeri KYKBIKTHIK jKayarnKepIIUTIKTIH Heri3ri OenriiepiH xoHe OChbl HHCTHTYTTBHIH JAaMy
Ke3CeHJIePiH aHBIKTaY. 3epTTeY/AiH JKaIIbl )KOHE apHaKbl oiCTepiHiH KOMETiMEH, TapUXHU MaTepUaIbl Tajagay
JKOHE KOPBITY, OChl HMHCTHTYTTBIH JaMybIHbIH HETi3ri 3aHIBUIBIKTAPbIH AHBIKTay MaKCaThIHAA 3aHIbIK
JKayanKepIIUTIKTIH opTYpIIi TYpJepiH Kapay JKy3ere achIpputazbl. JKyprizinreH 3epTTeyaiH HOTHXKEC peTiHae
KYKBIKTBIK JKayalKepUIiTiK HHCTUTYTHIHBIH JaMyBIH Ke3eHACHIIPY/l )KY3ere achIpy, 3aH jKayalnKepIIUTriHig
AKCHOJIOTHSUIBIK ~ ACHEKTIepiH  KapacThpy JKOHE 3epTTeNeTiH HMHCTUTYTTHIH  JaMYbIHBIH — Herisri
3aHIBUIBIKTAPbIH aHBIKTay OOJbIN TaObL1axbl. KYKBIKTBIK JKayanKepLIUlK KYKbIKTBIK CaHaT peTiHIe
Kapajajibl, 01 KbUIMBICTBIK, OKIMIILIIK, a3aMaTThIK JKOHE ©3re 16 KYKbIKTBIK KaThIHACTaparbl TapanTapblH
e3apa KapbIM-KaThIHACTAphl MPUHLHUNTEPIH, 3aHABIK jKa3a MeEH KeTepMeneyaiH Oenriai Oip Typiepin
Herizaeini. Makanana KYKbIKTBIK JKayarKepIIilik HHCTHTYTBI TYPaKThl AaMy/a JereH TY)KbIPBIM jKacajfaH,
XX FachlpJia TyMaHH3M aHBIKTAHTBIH aKCHOJIOTHSUIBIK 6a3a peTiHae KYKBIKTHIK KayarnKeplIiliKTiH 3aMaHayH
MPUHIMNTEDP] KaJIbINTACA/IbI ICTCH ePEekKe HETi3eIreH.

Kinm co30ep: KYKBIKTBIK XKayalKepIIUIK, ’a3a, KYKbIKTBIK HOpMaiap, KYKBIKTBHIH TapuXd JTaMybl, KYKBIK
TEOPHSICHL.
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I'ene3uc ropuan4ecKoil 0TBETCTBEHHOCTH KaK HHCTHUTYTA TEOPHHU IPaBa
(MCTOPUKO-TEOPETHYECKHI AHAJIN3)

B cTatbe packphIT mpolece 3apoxJICHUS U Pa3BUTHUSI OPUINIECKOH OTBETCTBEHHOCTH KaK KaTErOpHH TEOPHU
MpaBa, PACCMOTPEHBI OCHOBHBIE 0COOEHHOCTH 3TOTO MHCTUTYTA. B McTOpuueckoil peTpocneKkTHBE PacKpPBITHI
HM3MEHYMBOCTB U IIPOTPECCUBHOE PA3BUTHE HHCTUTYTa OTBETCTBEHHOCTH B KOHTEKCTE IIOHMMAaHHS HaKa3aHUS
KaK COCTaBHOIl YacTH IOPHIMIECKON OTBETCTBEHHOCTH. B kauecTBe Iieny MCCIeOBaHUS BBICTYIIAET BBIABIIC-
HHUE OCHOBHBIX NIPU3HAKOB IOPHUANYECKOI OTBETCTBEHHOCTH M JTAIIOB PA3BHTHUS ITOTO MHCTHUTYTA B pa3HbIC
nucropudeckue >moxu. [Ipy momony o0muX U CrienuaIbHBIX METOJIOB UCCIIEA0BAHMS OCYIIECTBICHBI aHAIN3
U 000011IeHNe UCTOPUYECKOTO MaTepHala, U3ydeHHe Pa3IHYHbIX BHJIOB IOPUANYECKOH OTBETCTBEHHOCTH C
LETBIO BBISBICHHUS OCHOBHBIX 3aKOHOMEPHOCTEN Pa3BUTHUsI 3TOrO MHCTUTYTAa. B kauecTBe pe3ynbraTa mpose-
JEHHOTO HCCIIEI0BAHNUS ABMIAIOTCS peaan3alys NepHOAN3aLUY Pa3BUTHI HHCTUTYTA IOPUANYECKON OTBETCT-
BEHHOCTHU, PACCMOTPEHHE aKCHOJIOTUYECKHX aCTIEKTOB IOPHIUMYECKON OTBETCTBEHHOCTU U BBISBICHHE OCHOB-
HBIX 3aKOHOMEPHOCTEH Pa3BUTHUS HCCIEAyeMoro MHCTUTyTa. HOpuandeckass OTBETCTBEHHOCTh PacCMOTpPEHA
KaK IpaBOBasi KaTeropus, KOTopas 00yCIOBIMBAET ONpeeICHHbIC BUABI IOPHIMIECKIX HaKa3aHUH M MOOII-
pEHUI, NPUHIUIIOB B3aUMOOTHOUIEHHH CTOPOH B YTOJIOBHBIX, JAMHHUCTPAaTUBHBIX T'Pa’KAAHCKUX M HMHBIX
NIPaBOOTHOIICHUSX. B cTaThe caenmaHbl BEIBOABI O TOM, YTO MHCTUTYT IOPUANYECKOH OTBETCTBEHHOCTH HaXO-
JUTCS B TIOCTOSTHHOM Pa3BUTHU, 000CHOBAHO MOJIOXKEHHE O TOM, 4TO B XX Beke (POPMHUPYIOTCS COBPEMEHHBIE
MPUHIHITB IOPUANYECKOH OTBETCTBEHHOCTH, B KAUECTBE aKCHOJIOTMYECKOi 6a3bl KOTOPOH ONpenensercs ry-
MaHHU3M.

Kniouesvie cnosa: 1opuanveckas OTBETCTBEHHOCTb, HaKa3aHME, ITPABOBbIE HOPMBI, HCTOPHUECKOE Pa3BUTHE
IpaBa, TEOpHs IpaBa.
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Concept and essence of the educational service as a legal category

The sphere of educational services has always been of particular importance. Educational services is the
leading activity of higher education institutions. The provision of educational services is regulated by the
Civil code of the Republic of Kazakhstan.This scientific article briefly discusses the provision of educational
services, defines the legal concept and features of the provision of educational services. The essence of the
educational service is revealed as the activity of training and education, which consists skills aimed at devel-
oping the spiritual state of the learner's personality. The authors highlighted the features of the provision of
educational services as a subject of civil legal relations (unsuitability for exploitation; variability of quality;
lack of guarantees; complexity; inseparability from the source).The conclusion is made on the basis of exist-
ing norms, about the need to develop additional legal mechanisms for protecting the rights of consumers of
services in the field of education.

Keywords: services, educational services, contract, provision of educational services, consumer protection,
civil relations, object, legal regulation, quality of education, civil law category.

Introduction

In the system of human and civil rights and freedoms, the right of everyone to education is paramount.
This right was first established in article 26, part 1, of the «Universal Declaration of Human Rights» of 1948,
and was further developed in article 13, part 1, of the «International Covenant on economic, social and cul-
tural rights» of 1966.

The right to education is a person's right to acquire a certain amount of knowledge, cultural skills, and
professional orientation necessary for normal life in a modern society.

The law of the Republic of Kazakhstan «On education» of July 27, 2007 is the main act regulating
relations in the field of education in our country.

This law has made significant changes in the regulation of education. The most important area of the
social sphere of society has received a new round of development, associated primarily with the introduction
of new, previously unknown to Soviet education institutional elements, such as granting students the right to
receive general and professional education not only on a budget, but also on a fee basis, the possibility of
organizing and functioning non-governmental educational organizations. This has led to the introduction of
new tools for educational activities, but also the resulting emergence of new categories and concepts. One of
these was an educational service.

The analysis of Russian literature and periodicals has shown that there is no consensus among research-
ers studying this problem as to what should be considered an educational service.

Introduced by this Law as a type of paid educational activity, which was considered rather as an excep-
tion in the activities of an educational institution due to insufficient budget funding, educational services
gradually acquired a broader meaning. Today, researchers increasingly do not proceed from the literal con-
tent of this concept, which is enshrined in legislation, but give it a more comprehensive sound, considering
educational services not just as a type of educational activity of a paid nature, but as its main content. How-
ever, this legislative feature, as well as the lack of a clear legal definition of educational services in the Law
«on education» of the Republic of Kazakhstan, determines the appearance in the literature of a broad discus-
sion about its content.

Educational services are an element of educational activity that has specific goals and subjective con-
tent. The goals of educational services are the transfer of knowledge, skills, the formation of professional
skills and their development by students. Subjects of educational services are educational organizations rep-
resented by teaching staff and students who want to get an education of a certain level.
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Scientists identify a number of essential characteristics (properties) of educational services based on
their social essence:

1) Variability in the quality of educational services. It is related to the fact that the process of providing
and receiving services is influenced by many different factors, and first of all, the professionalism of the
service provider. In addition, the quality of the service can be determined by the level of educational
programs, the organization of the educational process, the availability of necessary material resources, etc.;

2) Non-preservation of educational services, which is due to both its non-material form and constantly
changing living conditions. Knowledge quickly loses its relevance and requires constant development and
improvement;

3) The provision of educational services is a continuous, continuous process that stretches over time
from a few hours to several years;

4) The targeting of educational services is due to the fact that different types of educational services are
addressed to different groups of people who differ in age, professional and other characteristics.

Educational services also have the property of continuity of production and consumption, since the pro-
vision of services and its consumption are simultaneous processes. Educational services do not have a mate-
rial result, even when obtaining a certain level of education is confirmed by issuing a document (certificate,
certificate, diploma of the appropriate sample). What the person who has completed the training (graduate)
receives in the end can be classified as «intangible values», which are inseparable from the person who car-
ries them.

The provision of educational services is the leading activity of the higher educational institution. De-
spite the large number of works on this issue, there are no generally accepted views on the essence of this
category. The current situation is largely due to the theoretical lack of work of the general economic category
«servicey. It is also noted that there is no theoretically justified concept of service as a legal category and its
varieties — educational service.

Among the many relations in the field of education, civil legal relations occupy a significant place. In
civil law, services, along with things, works, objectified results of creative intellectual activity, are
considered as an object of civil rights under article 115 of the Civil code of the Republic of Kazakhstan
[1,47]. Service category, and special legal regulation of paid services, there was in civil law only in 1994,
with the adoption of General part of civil code of Kazakhstan. In the codified legislative acts of the Soviet
period, services were not specified as objects of civil rights. Thus, in article 4 of the «Fundamentals of civil
legislation of the USSR and the republics» of 1991, «services» are not included in the list of objects of civil
rights. According to the legislator, they are included in the category of « other tangible and intangible
goods».

In legal science, there is a traditional approach to defining services in terms of their difference from
other objects of civil rights, usually from things and works. Things as objects of the material world are con-
sidered in civil law, first of all, as objects of absolute legal relations, in which one party is precisely defined
— the owner of certain property rights, and on the other side — an indefinite number of persons who are
obliged to refrain from violating other people's property rights. Services, however, as well as works, can only
act as an object of relative legal obligations, since services do not exist as a static object of the material
world. Services are not material objects, but actions. This is the main feature of differentiation of services
and other objects of civil rights, given in legal science and in positive law.

All services have one common feature-the result is preceded by actions that do not have a material em-
bodiment and make up a single whole together with it. Therefore, as O.N. Sadikov correctly notes, when
providing a service, it is not the result itself that is» sold», but the actions that led to it.

Thus, services have been recognized relatively recently as a subject of civil rights through incorporation
into the Civil Code of the Republic of Kazakhstan. However, it can be seen from the titles and content of the
articles, the rules incorporated therein are predominantly general and yet mandatory. Their purpose is to reg-
ulate a wide but not clearly limited range of services [2, 42].

It is impossible to create educational organizations, formalize the organization's property rights, and en-
sure the implementation of educational activities without applying to civil law norms.

Education system-a set of educational programs with continuity and a system of state educational
standards of various levels and directions, points of their implementation in educational institutions of vari-
ous organizational and legal forms, types and types, as well as the system of educational management bodies.

As L.V. Sannikova rightly believes, «the formation of a unified concept of services covering all or most
types of this phenomenon is seen as a priority task of civilists. Such a concept should be based on the eco-
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nomic nature of services. In property turnover, services participate as an economic good that is revealed by
most academic economists as carrying out activities. But the nature of these activities is usually not
specified» [3, 70].

The question of the inclusion of educational services in the sphere of civil law is extremely debatable.
In the literature there are different opinions on this issue: some authors (M.N. Malenina, A.A. Mokhov) justi-
fy the civil — legal nature of these relations, others social-legal, third (A.V. Belozerov, V.V. Quanina,
V.N. Solovyev) — determine the legal nature of the investigated relations depending on their re. It should be
noted that legislation in the field of education is comprehensive, which corresponds to the complex nature of
the subject matter of the law.

It is important to determine the legal nature of the relations between the educational institution and the
learner in the provision of educational services [4, 65].

A prerequisite for the introduction of the category «service» into the sphere of regulation of educational
relations was the following circumstances: the complex nature of educational relations, which requires not
only administrative and legal methods of influence, but also the use of methods of regulation of other
branches of law; Recognition of the complex nature of educational relations and identification of the peculi-
arities of its regulation in legal doctrine; The strengthening of private law in the regulation of educational
relations; Perception of the legal practice and legal doctrine of the category «public services».

In the Dictionary of the Russian language, the service means actions that benefit another, provide him
with assistance [5, 82]. It should be noted that initially the meaning of this concept was not invested in the
reimbursable nature of such actions.

Methodology

In the course of the study, General research methods were used: methods for analyzing the theoretical
justification: horizontal, vertical, coefficient, comparison, and others.

General scientific and special research methods were used to study the legal system of Kazakhstan:

— overview of the legal framework;

— analytical method.

Results

There are different approaches to the definition of an educational service, we list the main ones:

— result of educational production (U.G. Zinnurov, E.N. Zhiltsov, A.P. Pankrukhin);

— a special type of the consumer cost existing in the form of the useful activity satisfying public re-
quirements (L.Ya. Baranova, A.L. Levin);

— the system of knowledge, information, skills which are used for satisfaction of various educational
needs of the personality, society, the state (V.P. Shchetinin);

— demonstration during certain time of abilities of the teacher (A. Zapesotsky);

— the useful type of work which is directly satisfying need of the person for education and as the mate-
rial and material product allowing to satisfy educational need of the person independently (the textbooks
training programs, grants) (E.V. Burdenko);

— the set of results of educational process and the auxiliary processes accompanying it presented by the
highest educational institution at education market and which is directly directed to satisfaction of the estab-
lished and estimated educational needs of the specific consumer (T.V. Danilov);

— the volume of educational and scientific information as the sums of knowledge of general education
and special character and practical skills transferred to the personality according to a certain program
(U.G. Zinnurov);

— The work of the certain teacher or pedagogical collective directed to the expedient (previously pro-
grammed) change social and psychological (in private manifestations — professional, qualification) struc-
tures of the identity of the trainee (V.M. Kozhukhar);

— economic category in which it is concentrated the difficult economic relations in the field of education
are expressed (V.P. Kolesov);

— process of formation of various abilities of the person to work, i.e. investment into the human capital
taking the form of the complex benefit (A.V. Morozov);

—a complex of such services which are directly connected with realization of main goals of education,
implementation of its mission (A.P. Pankrukhin);
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— the system of knowledge, information, skills which are used for satisfaction of many — sided needs
of the person, society and the state (V.P. Shchetinin).

At the same time, the conceptual apparatus of the phenomenon of educational services is not yet suffi-
ciently specific and consistent, which implies considering such services in the format of the public good.

The following features of educational services are identified:

— unserviceability (the process of production and consumption of these services takes place simultane-
ously);

— Quality variability (quality of educational services depends on objective and subjective factors);

— Lack of guarantees (with the purchase of an educational service, the consumer does not receive guar-
antees: it is possible to return the goods, but not knowledge);

— Intangible (it is impossible to see, verify the quality and feasibility of the purchase before consump-
tion); Integrity (for the consumer, the educational service will have a consuming value only when it receives
it in full);

— Duration of consumption and subsequent use (the process of consumption of the effect of the educa-
tional service is extended over time for several years, and the period of use of the received service can be the
whole further life of the consumer);

— Complexity (the educational service is technically and methodically so complex that it requires the
manufacturer to meet the level of qualification of the degree of complexity of the services provided);

— Reuse (the educational service can be replicated by the manufacturer as many times as possible);

— coherence with the consumer (from the consumer active personal participation and a certain set of
skills, abilities, efforts for consumption of this service is required);

— inseparability from a source;

— impossibility of full standardization;

— The inability to estimate the expected personal effect of the educational service by the consumer due
to the difficulty of predicting the state of the labour market at the time of completion of the training;

— The delay effect and cumulative effect on the individual and social utility of the educational service;

— The inability to understand the public utility of the educational service by individual producers and
CONsumers;

— The impossibility of guaranteeing the achievement of a high result of the educational service, as it
(the result) depends not only on the performer, but also on the student himself, on abilities, attention, effort
and hard work.

In addition to these characteristics, the following features are characteristic of the educational service:

The purpose of rendering educational service is not just transfer of knowledge, abilities, skills, but also
assimilation of this knowledge and abilities from students, otherwise the contract will not be able to be exe-
cuted by the educational organization. It is not typical for any other contract that the duties of the executor
(in the person of the faculty) should be subject to systematic control (set — off, examination, certification)
over the performance of the counter — duty by the other party — the student.

The educational service has a public focus.

For subjective and objective reasons, it is almost impossible to prove the provision of poor quality edu-
cational services (in the form of lectures, seminars, consultations) even after a short period of time.

Educational activities can only be carried out by a subject who has the appropriate professional
knowledge, skills, and skills that meet state educational standards and are confirmed by a document of the
established form confirming the achievement of the state-established levels of education (educational quali-
fications) and (or) qualifications.

Educational activities are expressed in the form of providing educational services. Unlike performers of
other services, the performer of educational services cannot guarantee the achievement of a high result of
their activities, since it depends not only on them, but also on the student, his abilities, care, effort and dili-
gence

It seems necessary to formulate a certain classification of educational services that has developed and is
currently in existence.

Educational services in literature are classified by various grounds:

— By type of service: lecture class; seminar occupation; practical occupation; work practice; consulta-
tion; examination; offset;

— By training technology: traditional educational service; Remote technology service;
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— By duration: short-term educational services (from one day to a month); Medium-term educational
services (month to year); Long-term educational services with different levels (higher vocational education,
doctoral studies, etc.);

— According to the results of achievement of educational levels established by the state by the students:
with receipt of a document confirming achievement of educational level; Without receiving a document con-
firming achievement of the educational level;

— Training reimbursement method: educational services provided free of charge (at the expense of the
budget); paid educational services; Partial cost recovery education services

— In the areas of educational services: additional children 's educational services (sports, arts, scientific
and technical); Additional school (pre-school) educational services (language, cultural, information and
computer); Certification services for students in home training with teachers and individuals engaged in in-
dividual teaching activities; Additional educational services of adults — mastering of additional profession;
preparatory educational services; Skills development services;

— By the time of provision of educational services: from several days (courses) to several years (facul-
ties of face-to-face, distance education);

— By specialization: children s creativity and development; profound subject preparation, vocational
training and retraining of personnel;

— By age: preschool education, school education, vocational education of adults;

— Information education services: use of telecommunication systems; paid educational websites; system
of testing.

The non-material benefit in the form of set of knowledge, abilities, skills corresponding to the certain
educational qualification certified by the relevant document on education and granting the right of education
of the following level or conducting professional activity is result of educational service.

Discussion

Their main purpose is to meet any need, and the short-term achievement of the desired result is not
placed at the centre; Emphasis is placed on the value and content of the actions themselves. During the Sovi-
et period, two main positions on the nature of services were formed in science: some scientists considered
services as an activity itself, a specific form of work, and others understood them as the result of work, the
useful effect of activity.

This ambiguity in the terminology interpretation of services has remained. Thus, K. Grenroos defines
services as a process involving intangible actions, which when necessary occur in interaction between buyers
and service personnel, physical resources, schemes of the service provider enterprise.

V.V. Quanina by services means any activity that has no direct result [6, 31]. A number of scientists
consider the service as a result of activity. Another approach to defining a service is based on the perception
of a service as a set of activities and outcomes. According to this approach, the result is not material and to-
gether with the actions preceding it is a whole. Therefore, when providing the service, not the result itself is
sold, but the actions leading to it.

The category «service» in the meaning of the object of civil regulation also applies to individual activi-
ties. The latter from the point of view of economic content are separate sectors of the service market: medical
services, educational services, etc. Their legal regulation is carried out mainly by complex legal acts, which
allows to regulate various aspects of these social relations. At the same time, the contractual obligations that
mediate them are generally referred to as obligations to provide services on the basis of the economic es-
sence of regulated relations [7, 76].

Services as an object of civil regulation are a certain type of social relations, the economic essence of
which is the provision of services. Services as an object of civil rights act in a civil obligation as an object,
which defines its legal nature as obligations to provide services.

In the process of providing educational services, the individual is directly affected. The list of services
refers to training services. However, the term «educational services» is predominantly used in education leg-
islation and in the legal literature.

The essence of educational services in civilistic literature is revealed in different ways.

According to S.V. Kurov, the educational service is understood «as the organized, purposeful, steady
activity (actions) which is carried out by one or several subjects (the teacher, the teacher or group of teach-
ers) by means of communicative means (personal, direct interaction with other subject — the student) on
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transfer of knowledge, formation of abilities, skills, rendering influences, the forming identity of the person,
the citizen by the organization and management of its educational activity (actions)» [7, 78].

A.V. Belozerov defines educational services as «education and training services, i.e. actions to transfer
information to the student aimed at learning its students in the form of knowledge, skills» [8, 50].

The main trends in higher education are improving the quality of training of specialists, development of
innovative education, integrated with intensive research activities, close link of research universities with the
needs of the social sphere and economy, improvement of educational and information technology. In modern
conditions, the higher education system needs to be given a new quality and social status, flexibility and
adaptability, the priority of which is the advanced training of highly qualified specialists, providing for its
understanding as an exclusive industry. The purpose of higher education is to satisfy the interests of society,
the state and the individual in obtaining high-quality higher education, providing everyone with a wide range
of options for the content, form and duration of training.

The educational service as a type of activity is characterized by such signs as: inexhaustibility of
knowledge, abilities, skills which assumes unlimited number of transfers to students; Targeting, i.e. targeting
trainees, taking into account their educational value, which may be collective or individual; The need for ac-
tive intellectual activity of the trainee himself; Possibility of using material and technical equipment — com-
puters, machines and other equipment in the educational process.

An educational service is an economically and socially significant category, representing an action or
activity in the process of which one person (Contractor, supplier, service seller) transfers to another person
(customer, buyer, service consumer) A set of information and knowledge aimed at personal development,
spiritual and intellectual growth, mastering of professional skills and skills, familiarization with the experi-
ence of mankind embodied in certain scientific, cultural and spiritual ideas, concepts and discoveries
[8, 167].

The characteristics, or characteristics, of educational services that are inherent in all services in general
make it difficult to position these services in the market and to assess the quality of services offered to the
market by the consumer. At the same time, using certain management and marketing tools, service providers
can overcome the disadvantages associated with such inherent properties of services as intangible, unser-
viceability, quality heterogeneity.

From a supplier perspective, quality assurance of the services provided is reflected in the following:

— In the correct assessment of the needs of potential pupils, students and other consumers;

— In the selection of the target segment of the educational services market;

— In the development of service components capable of providing appropriate quality;

— Communicating the quality of services to potential consumers;

— Constant monitoring of both the rapidly changing needs in the educational services market and the

quality of the services offered by this provider [7, 81].

As L.V. Sannikova notes, the complexity of developing the concept of «service» lies in the lack of a
unified understanding of the economic essence of this phenomenon. In economic science, services are under-
stood as both an activity and an economic good. On this basis, it can be assumed that each of these values is
mediated by an adequate legal form.

Therefore, it is hardly possible to develop a single concept covering both of these service meanings.
This can explain the failures of civilists in the formation of the concept of service as a civil — legal category.
It is therefore useful to distinguish between legal concepts of services on the basis of their economic content.
Services as an activity are a group of social relations that form in the process of meeting the needs of partici-
pants in property turnover. Social relations of a certain kind in the theory of law, including civil relations, are
considered as the object of legal regulation. Accordingly, services as an activity are subject to legal regula-
tion.

Conclusions

In conclusion, we stress that the impact of educational services should be recognized not only as
knowledge, skills and skills, but also as the spiritual state of the individual. The essence of the educational
service can be revealed as an activity of training and education, consisting in the transfer of knowledge, skills
and skills, aimed at the development of the spiritual state of the student’s personality.

Summarizing the analysis of educational services, in particular as a variety of objects of civil rights, it is
possible to offer the following definition: «Educational service is a legitimate activity of an educational or-
ganization performed on a gratuitous and/or compensated basis, or individual pedagogical activity for train-
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ing and/or education, consisting in the transfer of knowledge, skills, aimed at the formation and development
of the individual, and requiring his active participation as a student or pupil.» Therefore, we conclude that
such a term as «educational service» serves as the basis for further scientific developments. After all, disclo-
sure of the definition of «educational service» will allow participants in the educational process not only to
correctly determine the subject of the agreement on the provision of educational services, but also to estab-
lish such rights and obligations, the grounds for changing and terminating the agreement, and the responsibil-
ity of the parties, which will serve as an effective mechanism for the implementation and protection of the
constitutional right to education.

To sum up, it should be noted that when formulating the concept of educational services, the legislator
had to «invent» a definition, since there is currently no properly developed and officially established defini-
tion of the General (basic) concept of services. In particular, article 683 of the civil code of the Republic of
Kazakhstan, designed to regulate the contract for the provision of paid services, does not contain a definition,
but only specifies that the service is provided by performing certain actions or performing certain activities.
The reason for this state of the legal framework is the absence of a theoretically justified concept of «ser-
vices» as a legal category and its variety of «educational services». Although it should be recognized that in
recent years, attempts have been made to improve existing legislation in the field of paid services.

Within the framework of the new paradigm of management and the results-oriented model of education,
educational needs are created aimed at developing the professional culture of teachers for the development of
certain concepts and norms and effective pedagogical technologies. In the system of refresher training needs
of teachers are formed depending on the understanding of the specific knowledge, resulting in entering into
self-employment and the goal of improving experience in personal life. The modern teacher is suitable for
teaching with a lot of potential.

Therefore, to combine their functional literacy with professional skill, an androgogical process of pur-
poseful education, formation, and development in the model of result-oriented education is necessary. In oth-
er words, to develop the needs of General and professional education for adults, to stimulate cognitive activi-
ty aimed at the development of General culture and social activity of people through the achievements of
science, education and culture. The modern educational paradigm provides for the transition from knowledge
focused on the «person of culture» to knowledge focused on the «qualified person».

This education requires a deep revision of its philosophical, psychological, pedagogical foundations,
theory and practice. Therefore, today the country's education system is faced with the task of providing a
new content of the educational process based on new ideas.
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K.T. Hlatimyxanosa, E.ILI. {ycinoB, Mumens Pemu Hmxuku

KyKBIKTBIK caHAT peTiHae 0l1iM 0epy KbI3METIHIH TYCiHIri MeH MIHi

Binim Oepy KbpI3METiHIH callachl OpKalllaH Jia epeKile MaHbI3Fa ue. bimiM Oepy KpI3METTEpi >KOFaphl OKY
OPHBIHBIH HEri3ri KeI3MeTi Ooursln TaObuIazp!l. bimiMm Gepy ke3Mertepin kepcety KP AzamaTThIK KomekciMeH
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skoHe Oacka ma KP HOpMaTHBTIK—KYKBIKTBIK akTijgepiMeH perrtenemi. Kei3aMeT kepceTy — OVJI a3aMaTThIK
KYKBIKTBIK KaTBhIHACTApAbl PeTTey 00BekTici. Makanama »)OorFapbl OKY OpbIHAAphIHAa OinmiM Oepy KbI3METiH
KOpCeTy Macesenepi KbICKalia KapacThIPbUIbII, KYKBIKTHIK CaHAT PeTiHzeri Oi1iM 6epy KbI3METiH KopceTyaiy
TYCIHIrl MEeH MOHI aHBIKTaNFaH. BiliM amymsulapAblH pyXaHU jKar[JallbIH JaMbITyFa OarbITTayFaH OLmiMAl,
m1e0epIIiKTi )KoHEe AaFablIapasl Oepyre HETi3/IeNITeH OKBITY XKoHe TopOueney OONBIHIIA KbI3MET peTiHae OimiM
Oepy KbI3MCTiHIH MOHI amIbUIFaH. ABTOpJIap a3aMaTTHIK KYKBIKTHIK KaThIHACTAapJbIH IMOHI peTiHzeri OimiM
Oepy KBI3METIH KOpPCEeTyIIH epeKIIeNiKTepiH (camanbsl OimiM; KemIIIKTIH OOJIMaybl; KYpAENLIri; KalHap
Ke31eH Oeminbeyi; OimiM Oepy KBIBMETIHIH KOFapbl HOTIDKETe KOJI JKETKI3yre Kemiimik Oepe anmay) arar
KOpCceTKeH. J[eMek, KbI3MET KOPCETY a3aMaTThIK KYKBIKTHIK KaTBIHACTHIH 00BEKTICI %KoHE KBI3METTIH Oip Typi
peTiHAEe KYKBIKTBIK pETTeyre karaabl. KoOJmaHpICTarbl HOpManap HerisiHae, »Korapbl OimiM  Oepy
cajnachIHarbl OUTIM KepceTy KbI3METTEpiH NaijalaHaThIH TYTHIHYIIBUIAPIBIH KYKBIKTAPbIH KOPFay XKOHIH/Ie
KOCBIMIIIA 3aH KaObL1/1ay KQXKETTUIITT Typaibl KOPHITHIHIBI XKaCaJFaH.

Kinm co30ep: xp3mer, OitiM Oepy KbI3MeTTepi, ImapT, Oi1iM 6epy KbI3METTEpiH KOpCeTy, TYTHIHYIIBIIAPIbIH
KYKBIKTaphIH KOpPFay, a3aMaTTHIK KYKBIKTBIK KaTBIHACTap, 00BEKT, KYKBIKTHIK perTey, OuriM Oepy camachl,
a3aMaTTHIK-KYKBIKTBIK CaHAT.

K.T. laiimyxanosa, E.I1I. lycunos, Mumens Pemu Hmxnku

IHonsiTHE M CYIIHOCTH 00PA30BaTEJIbHON YCJIYI'H KAK NPABOBOM KaTeropuu

Codepa 00pa3oBaTenbHBIX YCIYT BCEraa MMena 0coOylo 3HaumMocTh. OOpa3oBaTeNbHBIE YCIYTH SIBISIOTCS
BeylIel NesTeNbHOCTRIO BEICIIEro yueOHoTo 3aBeneHus. Oxa3aHne o0pa3oBaTeNbHBIX YCIYT PEryJIHUpyeTcs
I'paxaHCKUM KOZEKCOM M IPYTrMMH HOPMAaTHBHO-IIPaBOBHIMHU akTamu PecmyOmuku Kasaxcran. Oxazanue
YCIYT — 3TO OOBEKT PETyINPOBaHMS I'PAXKIAHCKHUX IIPABOOTHOIIEHUH. B craThe KpaTko paccMOTpPEHEI BO-
HPOCHl OKa3aHWs 00pa3oBaTeNbHOH ycinyru B cdepe BbICIIErO 00pa3OBaHUs, ONpENEICHbI INOHATHE U
CYIIHOCTh 00pa30BaTEIbHOM YCIyI'M KaK IMPaBOBOW KaTeropuu. PackpriTa cynIHOCTE 00pa3oBaTeNnbHON yCiIy-
TH KaK JIESITeIbHOCTH 110 00YUEHHUIO U BOCIIUTAHMIO, 3aKJIIOUAIONIeHCs B Mepeaade 3HaHUH, yMEHUI U HaBbI-
KOB, HaNpaBJICHHBIX Ha Pa3BUTHE TYXOBHOTO COCTOSIHUS JIMYHOCTH OOydaromierocs. ABTOpaMH BBIAEIEHBI
0COOCHHOCTH OKa3aHMsI 00pa3oBaTENIbHON YCIYTH KakK IIpeMeTa IPaXIaHCKUX IIPABOOTHOIICHHH (Ka4ecTBO
00pa3oBaHus, OTCYTCTBUE IapaHTHH, CIOKHOCTD, HEOTACIMMOCT OT HCTOYHHKA, HCBO3MOXKHOCTh TapaHTH-
poBaTh JOCTM)KEHHE BBICOKOTO pe3ysibTaTa oOpa3oBaTelbHON ycimyrn). CrieoBaTensHo, YCIyrd Kak 00BbeKT
NIPaBOBOTO PETyIMPOBAHMS M KaK BUJ JEATCIBHOCTH IOJJIekKAT IPaBOBOMY peryiaupoBanuio. Ha ocHoBanun
JEHUCTBYIOIINX HOPM C/I€NIaH BBIBOJ] O HEOOXOIUMOCTH Pa3paboTKU JOMOIHUTEIbHBIX TPABOBBIX MEXaHU3MOB
TI0 3aIIUTe [paB MoTpeduTenel 00pa3oBaTeNbHBIX YCIYT B cepe BBICIIEr0 00pa3oBaHusl.

Kniouesvie cnosa: ycinyru, o0pa3oBaTeibHble YCIyrH, JOTOBOpP, OKa3aHHE 00pa3oBaTeNbHbIX YCIYT, 3alUTa
HpaB MOTPEOUTENCH, TPAXKAAHCKHE PABOOTHOLICHHUS, 0OBEKT, IPABOBOE PETyIMPOBAHKE, KA4ECTBO 00pa3o-
BaHHs, IPAXKIAHCKO-IIPABOBas KATErOPHUSL.
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IIpo6Jiembl 00ecnieyeHUsi MpaBa HeCOBEPIIEHHOJIETHEI 0
HA KBAJTH(UUIHMPOBAHHYIO IOPUIHYECKYIO IOMOIIb B YTOJIOBHOM Npoliecce

Lenpro nccnenoBanus SIBISETCS BBIABICHHE MPABOBBIX M NMPAKTHYECKHX MPOOIEM peaau3alliy TapaHTHpPO-
BaHHOHN KBATU(UIMPOBAHHOH IOPHIMIECKON MOMOIIY HECOBEPIICHHOIETHIM YYaCTHHKAM YTOJIOBHOTO IIPO-
necca, (GpopMyIHpOBaHUE NPEIIOKEHHUI MO pa3pelIeHHI0 YKa3aHHBIX MPoOJeM; BHIpAa0OTKa KOMILIEKCHOTO
MexaHH3Ma oOecIlieueHus MpaBa HECOBEPIICHHOIETHET0 Ha KBAIH(UIMPOBAHHYIO IOPUANYECKYIO MOMOIIb
B YIOJIOBHOM IIpOIiecce ITyTeM COBEPILEHCTBOBAHMS MIPOLIECCYAIbHOIO CTaTyCa HECOBEPIIEHHOJIETHETO O10-
3peBaeMoro (0OBHHAEMOTO, MOACYAUMOTO), CBHAETENS, NMEIOIIETO MPaBO Ha 3aIIUTY, HOTEPIEBIIETO CBUIE-
Telsl; ¥ BBIpabOTKa €AMHOTO, YHU(PUIMPOBAHHOTO MOAX0/A K CTAaTyCy HecoBepIIeHHoseTHero. Mcmonb3osa-
HHE 00IIe- U YaCTHOHAYYHBIX METOIOB HCCIIEAOBAHHS MO3BOIMIO OLEHUTH COBPEMEHHOE COCTOSHHE, 3aK0-
HOMEPHOCTH M OCHOBHBIE TCHACHIINH PA3BUTHSA MHCTUTYTa TapaHTUPOBAHHON IOPHANYECKOH TTOMOIIN HECO-
BEpIICHHOIETHUM. Pe3ymbTaToM IPOBEAESHHOTO MCCIISIOBAaHNUS SIBISIETCS (JOPMYINpPOBAaHHUE BHIBOAOB O HECO-
BEPIICHCTBE 3aKOHOJATENILHOTO PEryIUPOBaHMs M HAIMYUM NPOOEIOB B MEXaHU3ME peasl3aly IpaBa
HECOBEPIICHHOJIETHUX Ha KBAJH(UIMPOBAHHYIO IOPUIMUYECKYIO0 OMOIIb. [IpaBo HECOBEPIIEHHOJIETHEr0 Ha
KBUTU(UIMPOBAHHYIO IOPHIMYECKYIO IIOMOIIb HCCIESOBAHO Yepe3 MPU3MY CTaJIUi YyroJOBHOTO Ipolecca U
C/ieNiaH BBIBOJ] 00 OTCYTCTBHH IIPABOBBIX YCJIOBHII peaM3aliy pacCMaTpHBaeMoro IpaBa Ha HayaJlbHOM 3Ta-
e MpOM3BOJCTBA MO YroloBHOMY Aeny. IIpennochuikoil (akTHdeckoro JHINEHHsS HECOBEPIICHHOIETHETO
BayKHEHIIIeH MPaBOBOH TapaHTHH SIBISIETCS HCKYCCTBEHHOE BBIBEICHHE 32 PAMKHU YTOJIOBHOTO IIPOIIECca YacTH
MPaBOOTHOIIECHNUH, CKJIaBIBAIOIINXCS HA HAYaIbHOM 3Tale PacciefOoBaHMs 110 yrOJIOBHOMY aeny. [lanpHei-
IIETO COBEPIICHCTBOBAHMS TPeOyeT BONPOC PACIPOCTPAHEHHSI PACCMATPUBAEMOH MPOIIECCyaTbHON TapaHTHH
Ha HECOBEPILICHHOJIETHETO0 YYaCTHUKA, BHE 3aBUCHUMOCTU OT €r0 KOHKPETHOW POJIM U ONpPEJESIeHHOTO Ipo-
IIECCYaNIbHOTO CTaTyca.

Knrouesvle cnosa: HeCOBepmeHHOHeTHHﬁ, npoueccyaanLlﬁ CTaTyC HECOBCPIICHHOJIETHETO, HOBCHAJIbHAA
OCTHIHA, HeCOBepH_IeHHOJ'IeTHHﬁ HOZ[OBpeBaeMBIﬁ, HOTepl’IeBI.HHﬁ, CBUACTECIIb, TapaHTHUU MpaB, NPEACTaBU-
TEJIBCTBO MHTECPECOB HECOBEPIICHHOJICTHUX, FOPUANYECKAA ITOMOIb, 3alllUTa, aABOKAT.

Beeoenue

ObecnieueHrie mpaBa HECOBEPIICHHOJIETHETO YYaCTHHKA YroJOBHOTO TIpollecca Ha KBAIU(UIMPOBAH-
HYI0 IOpUAMYECKYIO MTOMOIIb SIBISETCS OJHOW M3 YTOJIOBHO-IIPOLIECCYAIBHBIX TapaHTUH, COOTBETCTBYIOLINX
MEXIyHapOJHO-TIPABOBBIM CTAaHJApTaM BEICHHS YTOJIOBHOTO CYIOIPOM3BOCTBA, HAIIEIIIEe OTPAKEHHE B
HAIIMOHATILHOM 3aKOHoJaTenbcTBe. [IpaBo Ha KBAIM(UIIMPOBAHHYIO IOPHIUYECKYIO ITOMOIIL YCTAHOBJICHO
4.4 ct. 13 Koncrurynuu PK [1], ct. 27 VIIK PK [2] 1 cOOTBETCTBYET MEXKIyHAPOIHBIM CTaHAApTaM 00
00s13aTeNIbHOM y4acTHH 3allMTHHKA B YTOJIOBHOM IIpOIECCE, YTO 3aKperuieHo B mm. b, d m. 3.14 MexnyHa-
POIIHOTO MAKTa O TPAXKIAHCKUX U OMUTHYECKUX MpaBax [3] u [leknHckux npaBunax [4].

B npusnannbix PecnyOnukoit Kazaxcran MexxayHapoIHO-TIpaBOBbIX akTax, Koncrturyunu PecyOmuku
Kazaxcran u yrojaoBHO-IpoLecCyalIbHOM 3aKOHOAATENILCTBE JaHHOE MPaBO MPOBO3TJIALICHO U pa3paboTaH
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MEXaHU3M ero peanuzauud [5;152]. OqHako aHaNU3 IPAKTUKUA YTOJIOBHOTO CYIONPOU3BOACTBA U OTPACIICBO-
T0 3aKOHOJATENbCTBA MO3BOJWI BBIIBUTH Pl MPOOJEM, MPEMSTCTBYIOMHUX PEaTbHOMY BOIUIOIIEHUIO B
KU3HB TIOJIOKEHHUA O TapaHTHPOBAHHOW KBaTU(UIIMPOBAHHON FOPUIMYECKOM MOMOIIM HECOBEPIICHHOJET-
HUM.

OdunmanbHas CTATUCTHKA TOBOPHT B MOJIb3Y aKTYaJLHOCTH HCCIICAOBAHHS MTPABOBBIX MPOOJIEM pealiu-
3allid YTOJOBHO-TIPOIIECCYaTbHBIX TapaHTHA, OJHON U3 KOTOPBIX ABISETCS MPAaBO HAa KBATU(HUIIMPOBAHHYIO
opuIuIecKyo nomoiib. B PecnyOnmnke KazaxcTan m Bo BceM MHUpE OCTpPO CTOMT BOIIPOC OOPBOBI ¢ Ipe-
CTYIHOCTBIO HECOBEPIICHHONETHUX. CTaTUCTUKA MOCIEIHHUX JIET CBUAETENBCTBYET O CTAOMIIBHO BBICOKOM
YPOBHE MPECTYIMHOCTH HecoBepieHHoeTHUX. Tak, B 2018 1. 3156 HecOBEPIICHHOICTHIX OBLIO MPHUBICYCHO
K YroJIOBHOU oTBeTcTBeHHOCTH. B 2019 1. MX KonmuecTBo coctaBmiio 2148 mur. 2227 HeCOBEPIICHHOICTHIX
ObUIM BOBJICYECHBI B OPOUTY YrOJIOBHOTO Ipolecca B KauecTBe notepneBmux B 2018 r., B oTHomeHun 1827
HECOBEPIICHHOJICTHUX OBLTH COBEpIICHHI pecTyIuieHus B 2019 1. coorBeTcTBeHHO [6]. TO €CTh KOTMIECTBO
YTOJIOBHBIX JIENl C YYACTHEM HECOBEPIICHHOJICTHUX IOJI03PEBAEMBIX, OOBUHICMBIX, TIOTEPIICBITUX HEU3MEH-
HO BBICOK W UCCIICJIOBAHUE MPOOJIEM 3allUThl UX MPaB B YTOJIOBHOM CYJIOTIPOU3BOJICTBE SIBIISICTCS aKTyalb-
HBIM.

OO0BEeKTOM HUCCIIeZIOBaHUS SBISIOTCS OOIIECTBEHHBIE OTHOIICHHUS, CKJIAJbIBAIOIINECS B MpoIecce Mpo-
W3BOJICTBA TI0 YTOJIOBHBIM JIEJIaM C Y4acTHEM HECOBEpLICHHOJETHUX. [IpeaMeToM SIBISIOTCS IMITMPUIECKUe
WMCTOYHUKHU, HOPMaTUBHO-TIpaBOBasi 0a3a, periiaMeHTHPYIOIas YroJOBHOE CYAONPOU3BOJICTBO C yYaCTHEM
HECOBEPIIIEHHOJIETHHX.

Uensr wccnemoBaHusl B paMKax NaHHOW CTaThbW — BBISBICHHE MPABOBBIX M MPAKTUYECKHX IPOOIEM
pealn3anuy rapaHTUPOBAHHON KBATM(DUIIMPOBAHHOW FOPUIUIECKON MTOMOIIHM HECOBEPIICHHOICTHUM yYacT-
HUKaM YToJIOBHOTO Tiporiecca; (hopMyITHpOBaHKE NPEITIOKCHUHN 10 Pa3pelleHII0 YKa3aHHBIX MPOOJIeM; BbI-
paboTKka KOMITJIEKCHOTO MeXaHu3Ma OOecleyeHHsl MpaBa HECOBEPIIEHHOJETHETO Ha KBATIH(UIIUPOBAHHYIO
IOPUIMYECKYIO0 TIOMOIIb B YTOJIOBHOM IIpOLEcce IMyTEM COBEPIIECHCTBOBAHMUS MPOLECCYabHOTO CTaryca He-
COBEPILIEHHOJIETHETO M0I03peBacMOro (0OBHHIEMOT0, TTOACYIMMOT0), CBUIETENS], MMEIOIIET0 MPaBo Ha 3a-
IIUTY, TOTEPIICBIIETO CBUACTEIIS; W BRIPA0OTKA €IMHOTO, YHUPHUIIMPOBAHHOTO TIOAX0/a K CTATyCy HECOBEP-
LIEHHOJIETHETO.

OteuecTBeHHBIE U 3apyOeKHBIE aBTOPBI, IPU3HABAS CIEUU(PUIHOCTH MpOLECCYalbHON (UTypBl HECO-
BEPIICHHOJIETHETO YYaCTHHUKA YTOJIOBHO MPOIIECcca, €IUHOIIACHB BO MHEHHH 00 0053aTeNbHOCTH obecrede-
HUSl €T0 TpaBa Ha KBATU(HUIIMPOBAHHYIO IOPUINYECKYIO TMOMoIIs. JlaHHAs TapaHTHsl Halula OTpaKEHHE B
YTOJIOBHO-TIPOIIECCYaTbHOM 3aKOHOJATENbCTBE M Peaju3yeTcs B MPAKTUKE MPOU3BOACTBA 1O YTOJIOBHBIM
nemnaM. B xoze nccienoBanns ObITH YCTAaHOBJICHBI OOCTOSATENBCTBA, CBUICTENHCTRBYIOIINE O HATMINUU TIPOTH-
BOPEUHil B TPaBOBOH periiaMeHTaluy 00eCTIeueHH TpaBa Ha KBATU(UITIPOBAHHYIO IOPUINIECKYIO TOMOIIIb.
Br13biBacT coMHEHHUs BOMpPOC 00 00ECMEUYEeHUHU MPOIECCYyalbHBIX TapaHTUI HECOBEPIICHHOJIICTHUX HAa Ha-
YaJbHOM 3Tare pacciieOBaHMs, IPH PEIICHUH BOIPOCA O PETUCTPALMU COOOIIEHHS 00 YroJIOBHOM NpaBo-
Hapyiienud B ExuHOM peectpe aocyneOHbIX paccienoanuii (nanee — EPJIP) [7], mockoyibKy mpaBoBoe
peryIupoBaHre JaHHOTO dTara MO3BOJISIET OpraHaM YTOJIOBHOTO IIPECIeIOBAHUS MPOU3BOIUTH FOPUINIECKH
3HAYMMBIC, TI0 CYTH YTOJIOBHO-TIpOLIECCyalibHbIE IeHCTBUS, B 00X0J HOPM YroJOBHO-IPOLIECCYANBHOTO 3a-
KOHOJIaTEeJIbCTBA.

BBuay Toro, 4to ydacTrie HECOBEPIIEHHOJETHETO B YTOJIOBHOM MPOIECCE BOZMOXKHO B PA3IMYHBIX Ba-
puanusax (B KauecTBe MMOJ03peBaeMOro, 0OBUHIEMOro, MOJACYAUMOTO, CBHIETENSI, MEIOIIETO MpaBo Ha 3a-
IIUTY, IIOTEPIIEBIIETO, CBUJETENS), aHATN3 UX MPOLECCYATBHOTO CTaTyCca M PEaIbHBIX MPABOBBIX BO3MOXKHO-
CTeH 3aIlMThl CBOMX IIPaB, HCCIENOBaHHE MPOOIEM MPOIECCYallbHOTO CTaTryca MPOBEACHO C YUETOM HX
KJIACCU(DUKAIIMY M CJIEJIaH BHIBOJ] O BO3MOXKHOCTH BBIPA0OTKH €IMHOTO MOJXOja B OOCCIICUCHUH ITpaBa Ha
KBUTH(UITUPOBAHHYIO FOPUIUYECKYIO TIOMOIITb.

Memoowvl u mamepuanst

B ocHOBe MpOBEIEHHOTO WCCIIEOBAHUS M CIEIaHHBIX BBIBOJIOB JIEKAT MaTepHalIbl OTEYECTBEHHOW U
3apyOeXHON HAYKH M MPAKTUKHU B chepe FOBEHAIBHOU rocTriuy. [lpu aHanmu3e npobieM oOecriedeHrus HeCo-
BEPIICHHOJIETHUX YYaCTHUKOB YTOJIOBHOTO CYIOIPOM3BOACTBA MPAaBOM Ha KBATH(UIINPOBAHHYIO IOPHINYE-
CKYIO TIOMOIIIb OBLIH UCIIOB30BaHbI (HOPMaTbHO-TIOTHYECKIE METOIbI HHAYKIINH, A TyKIIFH; METOI HAy4HO-
ro 000OIICHHS; CTATHCTUYECKUI;, HCTOPUKO-TIPABOBOH, CPAaBHUTEIHHO-IPABOBON METOJI, TO3BOJIUBIIHIA BhI-
SIBUTH PA3JIM4Ms B PABOBOM PETYIUPOBAHUU NPaBa OTACIHHBIX HECOBEPIICHHOJICTHUX YYaCTHUKOB YTOJIOB-
HOTO CyIOIPON3BO/ICTBA Ha KBATN(UIINPOBAHHYIO IOPUANIECKYIO TIOMOIITH.
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Mpobnembl obecneveHns npaega...

Pesynomamoi

[IpaBo Ha KBaMM(UIIUPOBAHHYIO IOPUAMYECKYIO TIOMOIIb HE SBJSETCS MPEPOTaTHBONW HECOBEPIICHHO-
JIETHETO YYaCTHHKA YTrOJOBHOTO Tporiecca. ITO MpaBo MPE0CTABICHO BCEM KITFOUEBBIM (PUTypaM yroJOBHO-
ro npouecca. KOpunnveckas: MoMoILs B yrOJIOBHOM TPOLIECCE MOXKET OBITH MPENOCTaBlIeHa B BHJE MPOLEC-
CyaJIbHOM 3allUTHI U MPEICTAaBUTENHCTBA. B COOTBETCTBUM C CYIIHOCTHIO 3TUX (popM, I0pHANIecKas TIOMOIIh
MIPEIOCTABISAETCS 3alIUTHUKOM U mpeacTaBuTeneM. OJHaKO B HOpMax yroJOBHO-TPOIECCYAEHOTO 3aKOHO-
JaTeNnbCTBa YIIOMUHAETCS elle OOUH CyOBEKT — aJBOKAT CBUAETEINS, MMEIOLIETO MPaBo Ha 3amluTy. DTOT
CyOBEKT HE BIIMCHIBACTCS B TPAJUIIMOHHYIO CUCTEMY OKa3aHWs KBaJH()UIUPOBAHHOW IOPUAMYECKOH MTOMO-
M B (hopMe 3alUThI WK TPEJICTABUTENBCTBA, TAK KaK HE OTPaXKaeT IeNU ero JISATeILHOCTH, KaK B cliydae ¢
3aIUTHAKOM U TIPEACTABUTEIIEM.

B ocHOBe HanmuuMs y HECOBEPIICHHOIETHETO MpaBa Ha KBATH(UIMPOBAHHYIO I0PUAMYECKYIO TTOMOIIb
JIe)KaT TpaBa, BXOJAIINE B COACPIKAHHE MPOIECCyalbHOTO cTaTyca HecoBeplieHHoeTHero. Juddepentm-
POBaHHEIN MOAXO] B PETYIMPOBAHUH YTOJIOBHO-IIPOIIECCYANBHBIX OTHOIIEHUI C yY4acTHEM HECOBEPIICHHO-
JIETHUX YYaCTHUKOB YTOJIOBHOTO IMpOLIECcca MOJIOKEH B OCHOBY (DOPMHUPOBaHUS CIEHU(PUUECKOTO MPOIecCy-
IBHOTO CTaTyca HECOBEPIICHHOIETHETO, BRIACISIOMIEIO B OTACIBHYIO €ro MpoleccyaibHyo gurypy. On-
HOM M3 ocobOeHHOcTel auddepeHIIMPOBAHHON MpOIEeCCyalbHOW (HOPMbI YIOJOBHOTO CYAOIPOM3BOACTBA
C YY4aCTHEM HECOBEPIICHHONETHHX SIBIACTCS CIIEUU(PUYHOCTD UX MPOLECCYATFHOIO CTaTyca, B OCHOBE KOTO-
POl J1exat ero nNcuxo(pu3noNIOrHIecKue 0COOEHHOCTH, 00YCIOBIEHHBIE Bo3pacToM. OcOOEHHOCTH THYHOCTH
HECOBEPIICHHOJETHETO JIETJIM B OCHOBY (JOPMUPOBAHHS €T0 CHENUAIBLHOIO YTOJIOBHO-NPOIECCYaTbHOTO
cTaryca KaK y4aCTHHKA YTOJOBHOTO IMPOIECCa, YTO M COCTABIISET MPEAMET UCCIEOBAHUS B paMKaX JaHHON
CTaThH.

IIcuxonormueckne 0COOEHHOCTH JHMYHOCTH HECOBEPIICHHOIETHETO YYaCTHHKA YTOJIOBHOTO IIpoliecca
HE BCErJa CBSI3aHbl C MX HEIOCTAaTOYHOM MCUXOJIOTMYECKON 3penocThio. HapaBHe ¢ 3amiuToil mpaB U UHTEpPE-
COB HECOBEPIICHHOJETHUX HE OCTAIOTCs 0e3 BHUMaHUsl WHTepechl npaBocyaus. CoxpaHeHUIo OajgaHca Mex-
Iy 3alIMTON MpaB yYaCTHUKOB YrOJOBHOTO IpoIecca U 3aJadaMy MPaBOCYAHs, HapUMep, YCTaHOBICHUIO
00BEKTUBHOW UCTHHBI, CIIOCOOCTBYET MOHUMAHHE TOrO ()aKkTa, 4To, B CHIY CHCHU(PHUKU IICUXOIOTHH HECO-
BEPILICHHOJICTHUX, OHU OBIBAIOT OoJiee CKIOHHBI K Jadue MOKa3aHWH, HE COOTBETCTBYIOIINX OOBEKTUBHOM
JeWCTBUTEIBHOCTH. YKa3aHHbIE 0OCTOSITEIBCTBA CBUACTENBCTBYIOT O HEOOXOJUMOCTH BHIPA0OTKHU aJeKBaT-
HOTO MEXaHM3Ma 3aIlIUThl IPaB HECOBEPIIEHHOJETHUX CBUJETENEH, TOTEPIEBIINX, HAPSAY C 3aIUTON TpaB
MI0/I03PEBAEMBIX B YTOJIOBHOM TIpOIIecce.

VYyacTre HeCOBEPIIIEHHOJIETHETO B YTOJIOBHOTO MPOIIECCE BO3MOKHO B pa3HBIX BapHaHTaX: Kak B Kaue-
CTBE IT0/I03PEBAEMOT0, 0OBHHAEMOTO0, TIOJICYTUMOTO, 3AIIUIIAIOIIETOCS OT YTOJIOBHOTO TIPECIECIOBAHMS; TO-
TEpIIEBIIETO, BOBJICUYECHHOTO B OPOUTY YTOJOBHOTO IpoIiecca, BBUAY HAPYIICHUS €ro IMpaB; MHBIX JIHIl —
CBUJETENS, CBUAETENS, UMEIOIEro NnpaBo Ha 3amury. CienoBaTelbHO, HECOBEPIIEHHONETHUN YYaCTHUK
MOKET 001aaTh MPOLECCYabHBIM CTaTYCOM, NMPEAYCMOTPEHHBIM B YTOJIOBHO-TIPOIECCYaTbHOM 3aKOHOAA-
TEJIbCTBE.

Ecnu ucxoauth M3 TOro, uTto B OCHOBE UG (EepPeHINPOBAHHONW MPOLECCYaabHON (OPMBI, AOMOIHHU-
TENBHBIX TapaHTUH 3alIUTHl NPaB M 3aKOHHBIX HHTEPECOB JICKUT JMYHOCTH HECOBEPLIEHHOJETHETO, TO
Mpearoaraercs, 4To 00beM MPOoIeCCyabHBIX TApaHTHH 3aIIUTHI €T0 TPaB U HHTEPECOB JOJDKEH OBITH OIH-
HAKOBBIM, YHHU(HIIMPOBAHHBIM, BHE 3aBHCHMOCTH OT TOTO TPOIECCYabHOTO CTaTyca, KOTOPBIM 00JiajgaeT
HECOBEPIIIEHHOJIETHUI B KOHKPETHO B3STOM ITPOU3BOACTBE MO YTOJIOBHOMY JIENY.

AHanu3 Hay4HBIX Pa3paboTOK, MOCBSILEHHBIX UCCIEIOBAHUIO yYacTUsl HECOBEPIIEHHOJIETHETO B Yro-
JIOBHOM TIPOIIECCe, CTATHCTUYECKHUX JAHHBIX U CIIEACTBEHHOW MPaKTHUKH, TaeT BO3MOXKHOCTH BBISBUTH Clie-
Iyiomue npoOieMbl, pelieHHe KOTOPBIX OyJeT CocOoOCTBOBAaTh COBEPILIEHCTBOBAHUIO YTOJOBHOTO CYIO-
MIPOM3BOCTBA C yYaCTHEM HECOBEPIIEHHOJIETHHX:

1. HecMoTps Ha TO, 4TO B OCHOBE CIIEIHATBHOTO MPOIECCYaTbHOTO CTaTyca HECOBEPIICHHOJIETHETO
JISKHT €ro JIMYHOCTh, TNYHOCTHBIE OCOOEHHOCTH, HEPa3phIBHO CBA3AHHBIE C HUM U TMPUCYIIIE €My BHE 3aBH-
CHUMOCTHU OT YYacTHsI B YTOJOBHOM IIpoLiecce, HaOII0AAI0TCs CYIIECTBEHHBIC Pa3inuus B 00beMe IMpoleccy-
ANBHBIX TPaB HECOBEPIICHHOJETHUX YYaCTHHUKOB yTOJIOBHOTO Iporecca. HecoBepieHHOIETHUH YY9acTHHUK
YTOJIOBHOTO TIpOIIecca He MepecTaeT ObITh HECOBEPIIEHHOJIETHUM B 3aBUCHMOCTH OT TOTO TPOIECCYabHOTO
cTaryca, KOTOpBIi OyJeT eMy MPUCBOCH B paMKaxX MPOMU3BOACTBA 110 YTOJIOBHOMY JIEITy.

2. AHanu3 cTaTUCTHYECKUX NaHHBIX 1o PecnyOnuke Kaszaxcran na 2018-2019 rr. moka3ssiBaeT, 4To
KOJIMYECTBO HECOBEPIICHHOJIETHUX, COBEPIIUBIINX YTOJIOBHBIE NMPABOHAPYIICHUS, U KOJMYECTBO HECOBEP-
HIEHHOJIETHUX TOTEPIEBUINX NMPUMEPHO OAMHAKOBOE. TO €CTh HECOBEPIIEHHOJETHHE B PABHOM CTENEHH
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MIPEICTaBIEHbI KaK CO CTOPOHBI 3aIMUTHI B JIUIIE MOJO3PEBAEMBIX B COBEPIIEHNHN YTOJIOBHBIX IIpaBOHApYIIE-
HUH, TaK U B JIUIE TIOTEPIIEBIIHX.

3. OTcyTCTBYET €qUHBIN MOAX0A B 00ECTEYeHNH TPaB M 3aKOHHBIX MHTEPECOB HECOBEPIICHHOIETHUX
Y4aCTHHUKOB YTOJIOBHOTO IpoLecca.

4. Ha HayampHOM 3Tarie pacciieZlOBaHUs Y OPTaHOB, BEAYIINX YTOJOBHBIIN MPOIIECC, UMEETCS BO3MOXK-
HOCTH COBEpIIATh IpoIlecCyalbHBIE AEHCTBHUA BHE PaMOK, YPET'YIHPOBAHHBIX YTOJIOBHO-TPOIECCYaTbHBIM
kozxekcoMm PK. Peus uzeT o penieHnu Bompoca 0 perucTpaiy cooOmeHns 00 yroJOBHOM MpaBOHAPYLIICHUN
B EP/IP. Ha »TOM 3Tane curyanus MOXeT pa3BepThIBAThCA B IBYX pyciax: 1) IpOM3BOAUTCS pErUCTpals B
EPJIP, nmpoBOAUTCS EpBOE€ HEOTJIOKHOE CIIEJICTBEHHOE JEUCTBHUE, YTO O3HAYaET HA4aJl0 YroJIOBHOTO IPO-
mecca; 2) MaTepualibl CIMCHIBAIOTCS B HOMEHKIatypHoe aeno (H/I), BBUAY OTCYTCTBUS OCHOBAHHMM PETHCT-
pamuu B EPJIP, cormacuo 4. 1 cr. 179 VIIK PK. Hame BHUMaHue NpUBJIEKaeT BTOPOH BapHaHT Pa3BUTHSA
coOBITHH, MO0 ITOT CIICHApWH TPEIIOaracT MPOBEISCHNE MO CYTH IPOILECCYATbHBIX ACHCTBHI B 00XOn
HOPM YTOJIOBHO-TIPOIIECCYaTFHOTO 3aKOHO/AATeNbCTBa. [Ipn mpoBepke cooOrieHnss 00 yroJOBHOM MpaBOHA-
PYLIEHUH OpraHbl, BEAYIINE YTOJIOBHBINA MPOLIECC, pa3pelIaloT BONPOC O HAIMYMH OCHOBAHUU AJIS pErUCTpa-
LMY — HAJIMYUU NPU3HAKOB YTOJOBHOTO MpaBoHapyuieHns. CoBepIIaoTcs NporeccyanbHble TEHCTBUS, KO-
Topele He yperynupoBanbl B YIIK PK. Ilpu nmpoBeseHun omnpoca Jidil, OPUYACTHBIX K MOTEHIMAIBHO TIpe-
CTYIHOMY J€SIHUIO, OpTaHbl YTOJIOBHOTO MPECIECAOBAaHHS IIPOBOAAT €ro 0e3 pa3bsACHEHHS MpaB U 00s3aHHO-
cTel, He cOOMIOIAIOT MPOLERyPY, JUIIAIOT CYyOBEKTOB MPOLIECCYaTbHBIX TApaHTHH, TOCKOIBKY 3TOT OTPE30K
npoiecca He yperyaupoaH Hopmamu YIIK.

YkazaHHbBIE POOJIEMBI TTOCTYKFIIM OCHOBOH [IJIs1 IIOCTAHOBKY IICJIM B paMKaX JaHHOW cTaThH. s pe-
LICHUS] YKa3aHHBIX BBIIIEC TPOOJIEM MIPABOBOIO PETYIUPOBAHUS YTOJIOBHOTO CYJONPOM3BOJCTBA C yYacTHEM
HECOBEPIIIEHHOJIETHIX HEOOX0ANMO YHH(PHUIIMPOBATH HOPMBI, COCTABIIAIONINE OCHOBY TapaHTHH MpaB HECO-
BEPIIEHHOJIETHUX, BHE 3aBUCHMOCTH OT UX CTaTyca M dTara yrojloBHOTO MpoIecca.

Jns gocTmwxeHus: JaHHOW e HEOOXOAMMO MPOAaHATH3UPOBATH COCTAB YYACTHUKOB YTOJOBHOTO CY-
JONIPOM3BOJICTBA Uepe3 MPHU3MY 00beMa MX IMPOLECCyalbHBIX MpaB M 00sA3aHHOCTEH; yKa3zaTh Pasiuyus U
MPEJIOKUTh 0O0CHOBAaHHBIE TIPEIOKEHUS;, BBIIBUTH MPOOEIBI TPaBOBOTO PETYIMPOBAHUS Ha Pa3HBIX 3Ta-
Max paccie0BaHusl.

Obcyorcoenue

[Tornmanre He0OXOMMOCTH BBIPAOOTKH €IUHON KOHIETIIMA B TIOHUMAHUH TPOIECCYaIbHOTO CTaTyca
HECOBEPIIIEHHOJIETHETO YYaCTHHUKA YTOJIOBHOIO Ipoliecca, MPUMEHEHNE eINHOO0Pa3HbIX CTaHAApPTOB B 00-
JIACTH TIPaB YEJIOBEKa M YHU(DUKAIMU OCHOBHBIX TapaHTHIl 00CCIICUeHMs TIPaB ¥ MHTEPECOB HECOBEPIICHHO-
JETHUX 0OOCHOBBIBAIOTCS M B 3apyOeKHOU JUTepaType. B 3ToMH CBSA3M MpEACTaBISIOTCS WHTEPECHBIMU Ha-
y4HBIE pa3pabOTKH YUESHBIX-TIPOIECCYATMCTOB, UCCIIEAOBABIINX PACCMATPUBAEMYIO TPOOIEMATHKY.

[IpoGnembr obecriedeHus MpaB HECOBEPIICHHOIETHUX, B TOM YHCJIEC B paMKaX yrOJOBHOTO CYIOTPOU3-
BOJICTBA, SIBJISIIOTCS MPEIMETOM UCCIICOBAaHUM yUeHbIX Bcero Mupa. CorimacHo MeXIyHapOIHOMY 3aKOHOAA-
TEJIBCTBY U CTaHAAPTaM B OOJACTH MpaB JEeTei, HECOBEPIICHHOIETHIM OOBHHSAEMBIM OJKHA OBITH TIPEaOC-
TaBJICHA BO3MOXHOCTH OBITh 3aCITyIIAHHBIM B XO7Ie CYZeOHOTO pa3dupaTeNLCTBa 10 JIeJiaM HECOBEPIICHHO-
netHuX. bonee TOro, U3 MCUXOIOTMYECKUX UCCIACAOBAHUNA MOXKHO CAENATh BBIBOJ, YTO HECOBEPILICHHOJET-
HUE YYaCTHUKHU CyJIeOHOro pa3OUpaTenhcTBa OOBIYHO UMEIOT OTpaHHMYCHHOE TIOHMMaHHUe CyJeOHBIX Mpolle-
oyp [8; 93-112].

[IpaBa HECOBEPIICHHOJICTHUX B paMKax MPaBOCYAHS IO JeJiaM HECOBEPIICHHOJICTHUX M, B YaCTHOCTH,
WX TPaBO OBITH 3aCIYIIAHHBIMH WU «y9aCTBOBATH» B TAKOM CYAOIPOU3BOCTBE, SABISAIOTCS CPepoii, K KOTO-
poii B MocCieHIE TOABI OBII MPOSIBIEH 00IBIION nHTEpec. [Io MHEHUIO HEKOTOPHIX 3apyOeKHBIX aBTOPOB,
HECOBEPIIICHHOJIETHIE YYaCTHUKHU CYJIeOHOTO pa30UpaTeabCTBa HE JOJDKHEI JIUIIATHCS BO3MOXKHOCTH IIPOSIB-
JIAITh aKTUBHOCTH B pa3pellieHUH CUTYalluu, KOTOpasi HApsMYK UMEeT OTHOIICHNE K UX UHTepecaM [9].

HeobxoaumMo OTMETHTB, YTO, C MPAKTUYECKOW TOYKH 3PEHHS MEPBOCTEIIEHHYIO POJb B OOECIICUYEHHUH
MpaB HECOBEPIICHHOJETHUX YYAaCTHHUKOB YTOJIOBHOTO IPOIIECCAa WTPAET OpraH, BEeAYIIUH YTOJOBHBIA MPO-
mecc. B pamkax gocy/1eOHOTO pacciieZoBaHUs 3TO YIOTHOMOUYCHHBIC JIUIA OPTaHOB YTOJOBHOTO MPECIeO-
BaHUS, CyACOHBIH KOHTPOII, a B Cy/Ie0HBIX CTAAUIX — CY/I.

K.C. YanueB cumrtaet, 9YTO «IPUHIUI PABHOIMPABHS O3HAYAET HE TOJBKO MPEJOCTaBICHHE CTOPOHAM
PaBHBIX BO3MOXKHOCTEH IO MPEIOCTABICHUIO U CIICJOBAHUIO JOKA3aTEIbCTB, HO U B PABHOM MPEIOCTABIIC-
HUU MPOIECCYATBHBIX TAPAHTUI COOIOICHUS MPaB U 3aKOHHBIX HHTEPECOB YUYACTHUKOB, HE3aBHCUMO OT MX
MPOIIECCYaTBHOTO CTaTyca U CTENEHH 3aMHTEPECOBAHHOCTH B MCXOJE Miena. Mexay TeM, B OTpacieBOM 3a-
KOHOJIATeJIbCTBE HAOMIOAAeTCsS MEPEeKOC B CTOPOHY 3alllUThI: 3aKOHONATENh M3HAYAIbHO CTABUT HECOBEP-
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IICHHOJICTHUX YYaCTHUKOB B HEPaBHOE ITOJIOKCHHUE TIPU peali3allii UMH MPEyCMOTPEHHBIX TPaB, OTaBas
MPeMOYTEHHE 3aIIUTE HHTEPECOB MMOI03pEBaEMbIX B 00BHHIEMbIX. [l03TOMY, NCXOAS U3 TPUHITUIIOB COCTSI-
3aTeJILHOCTH U PABHOIPABHS CTOPOH B YIOJOBHOM IpoIiecce, HEOOXOIMMO 00eCIIeYnTh PaBHbIE BOZMOYKHO-
CTH peaju3allii CBOWX TIPaB HE TOJHKO JUII HECOBEPIICHHOJIICTHUX IOJ03PEBACMBIX M OOBUHSIEMBIX, HO U
HECOBEPIICHHOJICTHUX MOTEPIIEBIINX U cBuaereneit [10; 28].

Ilo muennto B.M. HoBocenoBa, «mpolneccyaibHOE MOJ0KEHWE HECOBEPIIEHHOJIETHETO B YTOJIOBHOM
mpoliecce 0a3upyeTcsl Ha TPUEAMHCTBE €0 MPOIEeCCyaabHOrO CTaTyca: OOIIEro, CleHalIbHOTO, HHIAUBHITY-
ansHoro [11; 87].

K.B. Kum otmedan: «Bce chopMynupoBaHHBIC B KOHCTUTYIIMOHHBIX MIPUHITATIAX MTPABOCYINS PYKOBO-
ISIIHAE TIOJIOKEHUST MOYKHO CHCTEMAaTH3MPOBATh MO MX HA3HAYEHHWIO HA JIBE TPYIIBI: OMPEAEISIONINe Mpo-
IeCCyaIbHBIN CTaTyC YYACTHUKOB CyIOIPOU3BOJICTBA; TAPAHTUPYIOIIUE OXPpaHy NPaB U CBOOOT TPaKIaHy.

VIIK PK kiaccuuuupyeT y4aCTHUKOB YTOJOBHOI'O CYAONPOM3BOJICTBA HA 3aIMIIAIOIIMX CBOU MpaBa
Y MHTEPECH], a Tak)Ke MHBIX Jul. K mepBoiil rpynime oTHOCSTCA MOJ03peBaeMoe JINI0, OOBUHAEMBIN (ITOICY-
MBI, moteprieBmuii. [IpaBo Ha 3aMMTy CBOMX MpaB U MHTEPECOB OIPEICISICTCS HATUYUEM JIBYX (haKTo-
POB: TEM, YTO MPOTUB HUX BEAETCS YrOJIOBHOE MPECICIOBAHKE, WM UM IPUYMHCH YTOJOBHBIM MIPaBOHAPY-
meHueM QU3NYCCKUI, UMYIIECTBEHHBIN JTH0O MOPaJIbHBIN BPEI.

CopepikaHre MPOIECCYATBHOTO CTaTyca MAHHBIX YYaCTHUKOB JOJDKHO OTPaXKaTh MOJOKCHHS KOHCTH-
TYIIMOHHBIX TPUHIIUIIOB OTIIPABJICHUS MPABOCYIUs, a TAK)KE PaBHEIC MpaBa Kak MPeICTaBUTENCH MPOTUBO-
MOJIOXHBIX CTOPOH B YTOJIOBHOM IPOIIECCE HA YUACTHE B JOKA3bIBAHUU: COOMPAHUM, HCCIICJIOBAHIH, OIICHKE
Y UCITOJIB30BaHUH JT0Ka3aTeNbCcTB» [12; 78]. To ecTh Mpe3toMUpyETCs, 9TO COCTA3ATCIILHOCTL U paBHOIIPaBHE
CTOPOH, KaK MPUHIIMIT YTOJIOBHOTO IMPOIECCa, JODKHBI MPEIoaraTh HaJludue Y CTOPOH PaBHBIX IMPaB U
BO3MOKHOCTEHN MPU peasin3alliy MPECIeyEMbIX CTOPOHAMU 1LIETIEH.

Hcxons W3 HamW4us WM OTCYTCTBHSA MHTEpECa B MCXOJE YIOJOBHOTO JIENIa, YYaCTHUKH YTOJOBHOTO
mpoliecca JACNATCS Ha JIBE TPYIIbBI, CO CIeU(pUUESCKUMHU, CBOMCTBEHHBIMU TOJIBKO HM OCOOCHHOCTSIMU TIPO-
LiecCyalbHBIX CTaTyCOB.

E.B. MapkoBHu4eB IojiaraeT, YT0 HEOOXOUMO PacCMaTPUBATh HECOBEPIICHHOJIETHETO YUaCTHHKA YIo-
JIOBHOT'O IPOIIecca KaK JIMYHOCTh CO CJIOKHBIM MPOIECCYaThbHBIM MTOJIOKESHUEM, OMPEICIICHHBIM TPUSIUHCT-
BOM €r0 MPOIIECCyaTbHOTro cTaTyca. To ecTh 0COOCHHOCTH MPOIECCYATBHOTO CTaTyca HECOBEPIICHHOIETHE-
T'0 yY4acTHUKA YTOJOBHOTO MPOIIecca HEMOCPEICTBEHHO CBA3aHbI C €r0 JIMYHOCTHBIMH OCOOCHHOCTSIMH. AHa-
TU3UPYS TUHAMHUKY IOPUINYECKON MBICITH B OMPEEIIEHUH MPOIECCYAThHOTO CTaTyCca HECOBEPIICHHOIETHE-
ro B yrosioBHoM mpoiiecce, E.B. MapkoBudeB yka3bIBaeT Ha TCHICHIIUIO CMEIICHUS aKI[ECHTOB C COBEPIIICH-
CTBOBaHHS TPOIIECCYATLHOTO CTATyCa HECOBEPIICHHOIETHETO T003PEBaEMOro, 0OBHHIEMOTO, TIO/ICYTUMO-
T0 Ha MOJEPHU3AIUIO MPOIECCYaTHHOIO CTaTyca HECOBEPIICHHOIETHETO TIoTepIeBiero. To ecTs B ouepen-
HOW pa3 HaOIIOAaeTCs TCHACHIUS HE K KOMIUICKCHOMY PEIICHHIO TPOOJIEM MPOIECCYATBHOTO yUaCTHsI BCEX
HECOBEPIIICHHOJIETHIX CYOBEKTOB B YTOJIOBHOM CYyJIOTIPOU3BOJICTBE, 2 KOHBIOHKTYPHOE PEUICHHUE OTIEIBHBIX
3a/1ad.

I'maBHas npoGiieMa COBPEMEHHOTO PETYIMPOBAHHS YIACTHsI HECOBEPIICHHOIETHETO B YTOJIOBHOM TIPO-
ecce — 3TO OTCYTCTBHUE IIEJIOCTHOM KOHIICTILIUY MTPABOBOTO TOJOXKEHHUS HECOBEPILICHHOJIETHETO B YTOJIOB-
HOM CYZIOIPOM3BOACTBE. M BBIXOJ M3 TaHHOW CHUTYaIlid MOKET OBITh TOJBKO OJIMH: UMEHHO pa3padoTka Ta-
KOW KOHIICTITMM C YYE€TOM TPHEAMHCTBA IPOIECCYAIBHOTO cTaTyca HecoBepmieHHoneTHero» [13; 86].
B 3apy0exHOl TUTEpaType TaKKe pacCMaTPUBAIOTCS BOMPOCH! MPOLECCYaTbHOTO CTaTyca HECOBEPIICHHO-
JIETHETO C TIO3UIUHU €r0 KOMIETEHTHOCTHU MPEACTaTh nepes cyaoM. IIpu 3ToM moa KOMIETEHTHOCThIO TTOHU-
MaeTcsl He TOJIBKO TPABOBOE COZIEpIKaHHE MPOIIECCYyabHOTO CTaTyca HECOBEPIIEHHOJETHEr0, HO U Habop
WHBIX KOMIIOHCHTOB, JIAIOIIUX BO3MOXKHOCTh OBITh PABHOIIPABHBIM YYaCTHHKOM YTOJIOBHOTO CYIOTPOU3BOJI-
ctBa [14; 41].

Mexanu3m o0OecrieueHus npaBa Ha KBaIHM(DHUIIMPOBAHHYIO IOPUAMYCCKYIO TOMOIIb JOCTAaTOYHO 3Pdek-
TrBeH. CrucTemMa I0BeHAJbHOM IOCTUINH TPEIoIaracT HalTMIre CIIeHAIN3UPOBAHHBIX IOBEHATFHBIX CY/IOB,
00eCreunBaroIMX JOCTYN K MPaBOCYAHMIO, M IOBEHAIBHBIX IOPHINYCCKUX KOHCYJIbTAINN, OKA3bIBAIOIIMX
IOPUANYECKYIO TIOMOIIIb HECOBEPIIIEHHOIIETHIM. B TeKcTe HOPM YTOJIOBHO-IIPOLIECCYaTFHOTO 3aKOHOAATEh-
CTBa YETKO IMPOIMHUCAHO MPaBO Ha KBATU(PHUIIMPOBAHHYIO IOPUINIECKYIO TToMOIb. OMHAKO MpaKTHKa CBUE-
TEIBCTBYET O TOM, YTO HE BCE TaK TMAJKO0, KaK KaxkeTcs, Ha nepBbii B3rsa. McenenoBanue P.M. Kamuesoid,
OIyOJTMKOBAaHHOE B TEPHOJ] MPUHITHS HOBOTO YTOJOBHO-TIpoIieccyasibHOro Kopekca PK, snsercst cObIB-
IIMMCSI HAYYIHBIM MPOTHO30M. B ee paboTe packpbiBaeTcs 3HaYCHHUE CTAANH BO30YKICHHUS YTOJOBHOTO JIENa,
JAETCS UCTOPHUYCSCKUH aHAIN3 BO3HUKHOBEHUS M (YHKIIMOHUPOBAHHS CTAaJUU BO30YXKICHUS YTOJOBHOTO
Jielia, pacKphIBACTCsl MPaBOBask MPUPOJa JOCICACTBEHHONW MPOBEPKHU, KaK IMPOIECCYAIbHO PEriIaMEeHTHPO-
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BaHHOHM JEATENbHOCTH, MPEACTABISIONIECH COO0OH HEOTHEMIIEMYIO YacTh CTaAHH BO30YKICHHS YTOJOBHOTO
nena. Beenenne cragum Bo30Y>KIACHHUS YTOJIOBHOTO JIeNia ABJISUIOCH MOCTENYIOMIed peakiieil Ha BHeCy1e0-
HbIEe, BHEMpOIlecCyallbHbIE HEOOOCHOBaHHBIE YTOJIOBHBIE MPECIEIOBAHNS, KOTOPHIE MOTJIH MPOBOIUTHCS B
MepuoJ penpeccruii Ha OCHOBaHUM HeNpoBepeHHOH nHpopMmanuu [15; 170-174].

Ha cerognsmbuii AeHp Ha MpakTUKE MbI HaOJrOAaeM CHUTYaIlWIo, KOTZa JOCTEeNCTBEHHAs IpOBepKa
MIPOBOANTCS HETpoIeccyanbHbIM IyTeM. [IpoBeneHre mpoBepKy cooOIIeHrs 00 YroJIOBHOM IpaBOHAPYIIIe-
HUU Ha IpeIMeT Haauuus ocHoBaHU nns peructpanuu B EPJIP He Boigep:kuBaet kputuku. Hecosepien-
HOJICTHUM YYaCTHHK JaHHOW TPOIIEIYPHI JHUIIASTCS BCEX MPOILECCYaTbHBIX TapaHTHA, IPEIYCMOTPEHHBIX B
VIIK PK, B ToM uHcIie npaBa Ha KBAJTU(PHUIMPOBAHHYIO IOPHINYECKYIO TOMOIIb. [IpeaArnoCckUIKON CTOMNb CY-
IIIECTBEHHOTO HAapYIIEHHUS MPaB HECOBEPIICHHOJETHUX SBISIETCS HENPOIECCyabHBIA XapakTep JOCIECT-
BEHHOH mpoBepku. OpraH yrojoBHOIO MpeciieloBaHusl He 0OpeMeHeH 0053aTeIbCTBOM POBOAMUTE MPOLEC-
CyaJpbHBIE JIEHCTBHSI B CTPOTOM COOTBETCTBHH C HOPMaMH YTOJIOBHO-TIPOIlECCYaNbHOTO Kozekca. Ha atom
JTare y4acTHHUKH JTOCIEIACTBEHHON MPOBEPKH BOBCE JIMIIEHBI KAKOTO-IMOO PETIaMEHTHPOBAHHOTO MPOIIeC-
cyanpHoro craryca. Jonpockl ohOpMIIIOTCS KaK OMPOCHI, HE OIMpENeNsieTcs MPOLecCyanbHbIi CTaTyc Ol-
pammBaeMoro, COOTBETCTBEHHO, EMY HE Pa3bsICHIIOTCS M He 00eCTIeYNBAalOTCs MpaBa, B TOM YMCIIE IPaBO HA
KBATN(UIIUPOBAHHYIO IOPUANYECKYIO TIOMOIITH.

AHanu3 nporeccyalbHOro0 CTaTyca HECOBEPIIEHHOJNETHUX YYaCTHHUKOB YTOJIOBHOTO Ipolecca C Mo3H-
UK 00ecrieyeHns] HECOBEPILCHHOIETHUX YYaCTHUKOB YTrOJIOBHOTO Mpolecca MpaBoM Ha KBaIH()UIIUPOBaH-
HYIO IOPHIUYECKYI0 TIOMOIIH MTO3BOJISIET KOHCTATUPOBATH CIIEAYIOIIUE (PaKThI:

[IpencraBisiercs 000CHOBaHHBIM aHAIN3 MPOLIECCYATHHOTO CTaTyca HECOBEPIIEHHOIETHUX YUYACTHUKOB
YTOJIOBHOTO IpoIecca C MO3UIUU OOecTieueHusl MpaBa Ha KBATH(UIUPOBAHHYIO IOPHINUYECKYIO MOMOIIbL B
nure: 1) 3alMTHHKA ITOJ03peBaeMoro (O0OBHHSEMOTO, MOACYIUMOTO0); 2) MPEICTABUTENS IMOTEPIICBIIETO,
TIPEACTABICHHOTO B JIMIIC aBOKATa; 3) alBOKAaTa CBUICTENS; 4) aaBOKaTa CBHAETENS, MMEIOIIETO IpaBo Ha
3aIIUTY.

1. HecoBepuieHHOETHUI MOm03peBacMblii, 00BHHSeMBIH, moacyaumMerid. B m. 2 4. 1 c1. 67 YIIK PK
yJacTHe 3allUTHHUKA B MPOM3BOJCTBE IO YyTOJOBHOMY NIy OOSI3aTEN-HO B CIIydae, €ClId I10J03PEBaeMBbIH,
OOBUHSIEMBI, TIOACYIUMBIH, OCYKICHHBIN, OMPaBIaHHBIA HE JOCTHINIA COBEPLICHHOJETHS. YTOIOBHOE CY-
JOMIPOM3BOJCTBO MO AejaM 00 YroJOBHBIX MPaBOHAPYIICHUAX HECOBEPILICHHOJIIETHUX pETyIupyercs ri. 56
VIIK PK u npeanuceiBacT 00s13aTeIbHOE yUaCTHE 3alTUTHUKA. YKa3aHHBIC TPABOBHIC TOJIOKEHUS COOTBET-
CTBYIOT MHUPOBOH MpakTHUKe 0OeCcTieueHMs 3aIUTHI MIPaB HECOBEPIIICHHOJIETHIX, MTOJ03PEBAEMBIX B YTOJIOB-
HOM TIpolLiecce.

2. Hecosepmennonernuit morepreBmuid. [TyHkT 6 4. 6 ct. 71 YIIK PK npenocrasiser moTeprieBmeMy,
B TOM YHCJI€ HECOBEPIICHHOJIETHEMY, IMETh MIPECTABUTENS — aIBOKATa MIJIM MHOTO JIUIA, TPABOMOYHOTO U
JIOTYIIEHHOTO K Y4aCTHIO MOCTAaHOBJIEHHEM OpraHa, BEAYIIErO YrOJOBHBIM MpoIlecc, COrIacHO HopMe 4.l
cT.76 YIIK PK.

Yacts 2 c1. 76 YIIK PK omnpenenser, uTo B Ciiydac HECOBEPIICHHOICTHS ITOTEPIICBIIETO K 00sI13aTEb-
HOMY YYacCTHIO B ITPOLIECCE MPUBIEKAIOTCS UX 3aKOHHBIE TPEJCTaBUTENHN. B TakoM ciy4yae B KauecTBe Mpe-
CTaBUTEIISl TIOTEPIEBIIETO JOMYCKAETCs aIBOKAT, N30paHHBIN MOTEPIEBIINM JIMOO €ro 3aKOHHBIM IpecTa-
BuTeneM. B ciydae, eciau agBoOKaT HE MPUTJAlIeH CAMUM MOTEPIEBIINM WM €r0 3aKOHHBIM TPEICTaBUTE-
JieM, yJacTHe ajBokaTa o0ecredrBaeTcsi OpraHoM, BEAYIINM YTOJOBHBIN MPOIECC, MyTeM BBIHECEHUS IIO0-
CTaHOBJICHHS, 003aTEIILHOTO 715l MPO(PECCHOHATFHON OpraHU3allK aIBOKATOB WIH €€ CTPYKTYpPHOTO IOJI-
pasaeneHusl.

To ecTp, ecn MOTEPHEBIINN SBISETCS HECOBEPIIEHHOJIETHUM, TO K 00S3aTEIHPHOMY YYacTHIO B JIeJe
MPUBJIEKAETCS aBOKAT, KaK MPEACTABUTENb IOTEPIEBLIETO, YTO COOTBETCTBYET MEXKIyHAPOAHBIM CTaHAAp-
TaM TIPaBOCY IS,

CrnemoBaTenbHO, y4acTHE aJBOKATa-TIPEACTaBUTENSI HECOBEPIICHHOIETHETO MOTEpPIeBIIero — 00s3a-
TeIbHO. B CBSI3M € 3TUM BBI3BIBAET BOIIPOC O Tpeaenax 00f3aTelbHOr0 yJacTHs aJBOKAaTa-MpPEeICTaBUTEIS
norepresmiero, Tak kak cT. 215 YIIK PK «OcobeHHOCTH nOTIpOCca HECOBEPILEHHOJETHETO CBUIACTENS TN
MOTEPIEBIIECTO» HE MPeAyCMaTpHUBaeT MPHUBICYCHNUS K yYaCTHIO B JOTIPOCE HECOBEPIICHHOJIETHETO MOTEP-
TIEBIIETO €ro aJBOKaTa-MPeICTABUTENSI, XOTS YIIOMHHAET BO3MOXKHOCTh MIPHUBJICYEHHUS K YIaCTHIO MEarora,
TICUXOJIOTa U 3aKOHHOTO TPEICTABUTEINSA. B CBS3U ¢ UeM, P TOJIKOBAHWW HOPMBI JAHHOHN CTAaThU CKJIa/IbIBa-
eTcs BIEYaTJICHUE, YTO MPU JOMPOCE HECOBEPIICHHOJIETHETO MOTEPIEBIIEr0 HEOOs3aTeIbHO yyacTue Kak
rearora, ICUX0Jora U 3aKOHHOTO TPEICTaBUTENsI, TaK U aJBOKaTa — MPEICTABUTENS IMOTEPIEBIIET0, TaK
KaK OH BOOOIIIe HE YIOMHHAETCS.
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3. Hecosepmennonernuii ceugerens. Yactes 3 cr. 78 YIIK PK 3akpernuisger HOpMy, COriaacHO KOTOPOH
CBHJIETENIb UMEET IPaBo JaBaTh IIOKa3aHUs B IPUCYTCTBUU CBOETO ajBokara. HesBka ajBokaTa KO BpeMEHHU,
YCTaHOBJICHHOMY JIMIIOM, OCYILIECTBIIAIOIINM JOCYy/eOHOE pacciieloBaHUe, HE IMPEHSATCTBYET MPOBEICHUIO
JIOTIPOCa CBUAAETEISL.

Cormacuo 4. 2 c1. 214 VIIK, eciau cBUIETENb SBUJICS Ha TOTPOC C aJBOKATOM, IIPHUTJIAIICHHBIM UM IS
OKa3aHus I0PUANYECKOH MOMOIIY, TO aJBOKAT IPUCYTCTBYET NpH Jonpoce. [lo okoH4YaHuu nompoca aaBokaT
BIIpaBe MMPUBHOCUTH 3aMEUaHUs U 3asiBIISTH XOJAAaTAalHCTBa MO CYIIECTBY AONPOCA, MOAJIESKAIINE 3aHECEHHUIO B
MIPOTOKOJI IOTpOca.

Crarps 215 VIIK PK, permamenTupyromas ocoOOCHHOCTH TPOIEAYPHI JOMPOCa HECOBEPIICHHOIECTHETO
CBHJIETENIS, TAKXKE HE CONEPKHUT HOPMBI 00 00s3aTEIbHOM y4yacTUM aJlBOKaTa IIpU NIPOU3BOJICTBE JJAHHOTO
CIIEZICTBEHHOTO AeiicTBuUs. V3 yKa3aHHOTO CIEAyeT, YTO HECOBEPIICHHOJIETHUM, TPUBICYEHHBIN K YYaCTHIO B
YTOJIOBHOM JI€JIE B KauecTBE CBHJETENs, BIpaBe caM JMO0O0 depe3 3aKOHHBIX NPEICTaBUTENCH BOCIIOIb30-
BaThCsl [IPAaBOM Ha KBAIN(HULIHUPOBAHHYIO IOPUAMYECKYIO ITOMOIIb, OHAKO Y4acTHE aJBOKAaTa IpU JOMIpoce
HECOBEPLICHHOJIETHETO CBUICTENSI HE00s3aTENFHO, KaK U HE00A3aTeIbHO €T0 MPABOBOE COMPOBOXKICHHUE IPH
YYacTHH €ro B JeJe.

4. HecoBepleHHOJIETHUI CBUETENb, UMEIOIIKI NpaBo Ha 3amuTy. OcoO0oro BHUMAaHUs 3aciyKUBaeT
BOIIPOC YYaCTHsl B [ieJie HECOBEPLICHHOJIETHETO, IPU3HAHHOTO CBUAETENIEM, UMEIOLMM MIPaBO HA 3aIUTY.

Cornacno 4. 5 ct. 78 YIIK PK, numo obperaet cratyc cBueTessl, UMEIOLIETO NPaBo Ha 3aIIUTY, MIPH
HAJIMYMU CIIEIYIOUINX JIBYX YCIIOBUH:

1) Korja B OTHOILIEHUH 3TOr'O JIUIA BO3HUKAET I10103PEHUE, OCHOBAaHHOE Ha!

a) MOKa3aHUAX CBUAETENS KaK O JIUIE, COBEPIIMBIIEM YTOJIOBHOE IPaBOHAPYIICHHUE;

b) ecam Ha HETO yKa3aHO B 3asBJICHUU M COOOIIECHNHU 00 YrOJIOBHOM IPaBOHAPYIICHUH KaK Ha JIUIO, CO-
BEpILIMBILEE YTOJOBHOE IPABOHAPYILEHUE;

2) OfHAKO K AAaHHOMY JIMIy HE MPUMEHEHO MpPOIEeCCyalnbHOE 3aJepKaHue JIMOO He BBIHECEHO MOCTa-
HOBJICHHE O TIPU3HAHUH €T0 TI0A03PEBAEMBIM.

To ecTh cBUIETEND, UMEIOIINI [IPABO HA 3aILUTY, 3TO JIUIO, B OTHOIIEHUH KOTOPOI'O BO3HUKIIO 110103~
peHHe, HO B CBSI3M C HEAOCTATOYHOCTHIO OCHOBAHHI AJISl €T0 MPOLECCyaIbHOTO 3a/IepKaHusl WIN BBIHECCHUS
MOCTaHOBJICHUS O NMPU3HAHWU JIMIA B KayecTBe mojpo3peBaemMoro. OpraH, BeAyIni MPOU3BOACTBO 10 ATy,
OCTaBJIIET €0 B «IIPUIPAHUYHOM) COCTOSIHUHU, MEKAY II0J03peBaeMbIM U cBuzeresieM. Hamuuue npoueccy-
aIbHOTO MHTEpEeca B MCXO/IE YTOJIOBHOTO Jiefla CBUAETEIbCTBYET O TOM, YTO JaHHBINA CyOBeKT Ooree OJIM30K
K MOJJ03PEBAaEMOMY, YeM K MHBIM JIMLAM, K KOUM OTHOCHUTCSI CBHICTEIb.

OcHOBHOE OTJIMYME CBUIETEJIS, UMEIOIIEro MpaBo Ha 3allUTYy, U I10J03PEBAEMOro JIMIa COCTOUT B yC-
MOTpPEHHH OpraHa, BeIyliero gocynedHoe pacciuegoBanne. OOMUM I 9TUX YYaCTHUKOB YTOJIOBHOTO IPO-
Hecca ABJSETCS BBIABUHYTOE NPOTUB HUX MOJO3PEHHE B UX BO3MOXKHOW MPUYACTHOCTH K paccielyeMOMy
YrOJIOBHOMY IpaBoHapyiieHuto. CienoBaTenbHo, €cTh BCe OCHOBAHUS I BRIPAOOTKU €IMHOTO MOAX0Aa B
BOIIPOCE TapaHTUPOBAHU UX MIPaB B XOJI€ YTOJIOBHOIO IIpOLecca IPpH 3alUTe OT OJO3PEHUS B COBEPLICHUU
YTOJIOBHOTO IIPABOHAPYILIEHUS.

Cornacho u. 6 ct. 78 YIIK PK, cBuaeTens, MEIOMMIA MpaBo Ha 3aIIHUTY, MOXKET: CAMOCTOATEIBHO WIH
gepe3 TPEThUX JIUI] IPUTIacuTh aaBokaTa; 1. 3 4. 6 cT. 78 VIIK PK mpemocrasiseT eMy npaBo 1aBaTh IMOKa-
3aHUs B IPUCYTCTBUU U30PaHHOTO UM aJ]BOKATa, yYaCTBYIOILEI0 B KAUECTBE 3alllUTHUKA /10 Hadasa A0Ipoca.

VIIK PK He cozmepuT AeTaiabHON MPaBOBOM pEryIaMEHTALlMK NPaBOBOIO CTaTyca M MPOLEAyphl yya-
CTHsl HECOBEPILEHHOJIETHETO JIMILA, B CIy4asx MPU3HAHHA €r0 CBHJCTEICM, UMEIOIIUM MpPaBO Ha 3alluTy.
CrenoBatenipHO, O0IIME HOPMBI O CBHJETENE, UMEIOLIEM IIPaBO Ha 3alUTy, B TOH K€ Mepe OTHOCATCS U K
HECOBEPLICHHOJIETHEMY, KOTOPOMY IIPUCBOEH YKa3aHHBIH MPOLECCYaNbHBINA CTATYC.

U3 storo cnenyert, 4yTo B ciiydae, KOT/Ia HECOBEPIICHHOIETHIH MPHOOpETaeT CTaTyC CBUIETENS, HMEIO-
IIET0 TPaBO HA 3aIIUTY, OH, corymacHo 1. 2 4. 6 cT. 78 YIIK PK, MoxeT nmpuriiacuts agBokaTa, ydacTHe KO-
Toporo Heobs3aTenpHO. B YIIK PK HeT HOpM, 00S3BIBAIONTNX OpraH YrOJIOBHOTO MPECIICIOBAHUS, TIPHBIIC-
KaTh aJBOKAaTa K YYacTHIO B JIeJI€ C YYaCTHEM HECOBEPILCHHOJIETHETO CBHACTENS, HMEIOLIETO IpaBo Ha 3a-
LINTY.

Takum 00pa3om, MpH ydacTUX B JIeJie HECOBEPIICHHOICTHUX T0I03pEBAEMOT0 (0OOBUHSIEMOTO, TTOACY-
JMMOTO) M TIOTEPIEBLIET0 UM TapaHTHpyeTcs 00s3aTelbHOE ydacTHe aJBOKaTa—3alllUTHUKA W aJBOKaTa—
MpeCcTaBUTENs OTEPIEBILET0. B cirydasx ke MpHuBIeUeHHs HECOBEPIICHHOIETHUX B KauecTBE CBUAETENCH
U CBUJETEJEH, UMEIOIIUX PAaBO Ha 3allUTy, — Y4acTHe UX aJlBOKaTOB HE00A3aTeIbHO.
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Buvisoowt

i noctyskeHus 1eneil ucciaenoBanus OblI IPOaHATIM3UPOBAH COCTaB YUYAaCTHUKOB YTOJIOBHOI'O CyZO-
IIPOM3BOJCTBA uUepe3 NMpHU3My 00beMa HX IPOLECCyalbHbIX IIPaB M OOs3aHHOCTEH; BBISBICHBI PAa3IUuUs U
MpeUI0KEeHB 000CHOBAHHBIE MPEIOKEHHSI. AHaIN3 ObUT MPOMU3BEICH C MO3UIUHU 00ecIieueH sl IpaBa Heco-
BEPILLICHHOJICTHETO yYaCTHUKA YTOJOBHOIO Ipoliecca Ha KBATM(DUIUPOBAHHYIO HOPUAMYECKYIHO IIOMOIIb
B YIOJIOBHOM CYJOIIPOM3BOJCTBE HAa PA3IMUHBIX 3Talax YroJIOBHOI'O Ipoliecca, U ObUIM CHAENaHBl CIEIYHO-
1€ BBHIBOJIBI.

CocTaB y4yaCTHMKOB YTOJOBHOI'O IpOIECCa, IPU3BAHHBIX OKAa3bIBATh 3aIUTY MPaB U HHTEPECOB MOI03-
peBaeMoro (0OBHHIEMOro, IOJCYAUMOIO), U NPEICTaBUTEILCTBO MHTEPECOB IIOTEPIEBLIEIO ONpPENEIICHbI
nopMamu 1. 9 VIIK PK, cormacHO KOTOphIM aBOKAThl OKa3bIBAIOT KBAJIM(UIIMPOBAHHYIO FOPUIUYECCKYIO
MIOMOIIb B JIMIIE 3alUTHUKA M B HEKOTOPBIX CiIydasx MpenactaBuTens noteprnesmero. B p. 2 VIIK PK
«["ocymapcTBeHHBIE OpraHbl M JINIA, YYACTBYIONIME B YTOJOBHOM IPOLECCE» OTCYTCTBYET 000COOIEHHBIH
YYaCTHUK — aJBOKAT (€ro y4yacTHe B JieJIe BO3MOXHO B JIMLE 3alllUTHUKA WU IPEACTaBUTENS IOTEPIIEBLIE-
ro). Opnako B Tekcte HopM YIIK PK ymotpebisiercss TepMuH «aIBOKaT CBUAETENS», UMEIOIIETO PaBo Ha
3amuTy, HopMamu p. 2 YIIK PK He onpenenen kak y4acTHUK YroJOBHOTO MPOILECCAa U COOTBETCTBEHHO HE
periIaMeHTHPOBaH €ro MpoleccyalbHblil CTaTyC, OTCYTCTBYET YETKO PErJIAMEHTUPOBAHHBIM KpPYyT €ro Ipo-
LeccyaabHBIX IPaB U 0053aHHOCTEH.

1. Yuactue agBokaTa-peAcTaBUTENs] HECOBEPIICHHOIETHETO TTOTEPIEBIIET0 — 00s3aTeNbHO. B cBs3H
C 9TUM CTaHOBHUTCS aKTyaJIbHbIM BOIPOC O IpejiesiaX 00s3aTeNbHOr0 Y4acTHsl aJiBOKaTa-IpeACTaBUTENs TI0-
Tepresmero, Tak kak cT. 215 YIIK PK «OcobeHHOCTH moTpoca HECOBEPIIICHHOICTHETO CBUACTENS WIIH T10-
TEpHEBILEro» HE MPEAyCMaTPUBACT MPHUBICUEHHS K YYaCTHIO B JOIPOCE HECOBEPIICHHOJETHETO MOTEPIEB-
LIEr0 €ro aJBOKAaTa-IPEACTaBUTENs, XOTS YIOMUHAE€T BO3MOXKHOCTH NPHBICYEHMsI K yYacTHIO II€larora,
IICUXOJIOTa U 3aKOHHOTO IIpefcTaBuTeNs. B ¢BA3U ¢ yeM, IpU TOJKOBAHUU HOPMBI JAHHOW CTAaThU CKJIA/bIBa-
eTcs BIEYATJICHUE, YTO MPU IOMPOCE HECOBEPIICHHOJETHETO MOTEPIEBIIEr0 HEOOs3aTeIbHO yyacTue Kak
nejarora, CUXoJIora U 3aKOHHOTO MPEACTABUTENS], TaK U aJBOKaTa-IPEACTABUTEN MOTEPIEBILIETO, TaK KaK
OH BOOOIIEe He ynoMuHaeTcs. PaspelieHue 3Toro Bompoca BO3MOXHO IIyTEM pa3pelleHHus TEPMHUHOJIOTHYE-
CKHX HECOCTBIKOBOK.

2. VIIK PK He comepXuT AeTaabHON NIPaBOBOM periiaMEHTallMM MPaBOBOIO CTaTyca M MPOLEAYpHI yda-
CTHUSl HECOBEPILEHHOJIETHETO JIMLA, B CIy4asx MPU3HAHWUS €ro CBHUJETEIEM, UMEIOIUM IPaBO Ha 3alLUTYy.
CrenoBatenpHO, O0LIME HOPMBI O CBHJIETENE, UMEIOLIEM IIPaBO Ha 3allUTy, B TOH K€ MEpe OTHOCATCS U K
HECOBEPILIEHHOJIETHEMY, KOTOPOMY IIPUCBOEH YKa3aHHBIN MPOLECCYalbHBIN CTaTyC.

W3 storo cnenyer, 4yTo B cilydae, KOT/la HECOBEPIIEHHOIETHUM IPHOOpeTaeT cTaTyC CBUIETENs], UMEIO-
IIET0 TPaBO HA 3aIUTY, OH, corymacHo 1. 2 4. 6 cT. 78 YIIK PK, MoxeT mpuriiacuts aaBokaTa, ydacTHe KO-
toporo Heobs3atensHO. B VIIK PK Het HOpM, 00s3bIBatominX oprad yrojoBHOTO MpECielOBaHuUs, IPUBJIC-
KaTh aJBOKAaTa K YYacTHUIO B JieJ€ C YYacCTUEM HECOBEPIICHHOJIETHETO CBHIETENS, MMEIOLIETO IPaBo
Ha 3aLIuTy.

Takum 00pa3oM, IIpH y4acTHH B JIeJIe HECOBEPIICHHOJIETHUX ITOJ03PEBAEMOro (0OBHHAEMOTO, MOACY-
IMMOTO) M TOTEPIIEBLIETO UM TrapaHTHUpyeTcs 00s3aTeNIbHOE ydacTHe aJBOKaTa-3alllUTHHKAa M aJBOKaTa-
IIpeJCTaBUTENs OTEPIEBILET0. B cityyasx ke MpuBIeUCHHUs HECOBEPLICHHOJIETHUX B KauecTBE CBUAETENEH
U CBUAETEINIEH, UMEIOIIMX IPaBo HA 3alIUTy, — Y4acTHE UX aJIBOKAaTOB HeoOs3arenbHO. 1o obimemy npasu-
7y, KOHEYHO, JIF000#1 HeCOBEPLICHHOJIETHUI HMEET NMPaBO Ha KBATHU(PHULINPOBAHHYIO IOPUANIECKYIO TIOMOIIb.
Onnako Oonee neTanbHas U KOHKPETHAsl perJaMeHTaLsl 3TOTO BOIPOCa MPEeNNoYTUTENbHA U MOXKET Ipe-
IATCTBOBATh HAPYIIECHUIO NIPaBa HECOBEPILIEHHOIETHETO Ha KBATU(PULIUPOBAHHYIO IOPUIUYECKYIO IOMOIIb.

3. Cornacho 4. 2 ct. 113 VIIK PK, moka3anus cBuzmeTens, MIMEIOIIETO NpaBo Ha 3alIUTy, NPU3HAETCA
CaMOCTOSITEIbHBIM HCTOYHUKOM JoKa3aTenscTB. OnHako HU 1. 56 YIIK PK, HM oTnenbHBIE cTaThU YrOIOB-
HO-TIPOLIECCYAJIBHOI'O 3aKOHA HE MPENyCMaTpUBalOT OCOOBIN MOPSIOK JOIIPOCa HECOBEPILIEHHOIETHEIO CBU-
neTens, uMmerorero npaso Ha 3ammrty. Ctates 215 YIIK PK perymupyer ocOOEHHOCTH T0mpoca HECOBEP-
LIEHHOJIETHETO CBMJIETENS WM MOTEpIeBLIero. bykBalbHOE TOJKOBAHME JaHHOW HOPMBI ae€T OCHOBAHHE
nojaraTh, YTO 3TU NPABWJIA OTHOCATCS K YKa3aHHBIM IPSMO B HOpPME CyObeKTaM — CBUAETENIO U MOTEp-
reBmeMy. PacmmpurensHoe TonkoBaHue u nmpuMeHenue HopM cT. 215 YIIK PK k cmydasm mompoca Heco-
BEPILIECHHOJICTHETO CBUIETENS, MIMEIOLIETO MPAaBO Ha 3aIlUTY, NPEACTaBIsETCS] HAM HE0OOCHOBAaHHBIM BBUAY
€ro 0co0oro craryca, o CyTH, 0ojee OJIM3KOTo K MPOLeCCyalbHOMY CTAaTyCy MoJ03peBaeMoro. To ecThb s
oOecrieueHns 3alnTHl IPaB HECOBEPIICHHOIETHET0 YYaCTHUKA YTOJIOBHOTO Tporiecca Heo0X0auMo yHU(H-
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IUPOBAaTh MPEAOCTABICHHBIC 3aKOHOM IPOLIECCYaTbHBIC TAPAHTUHN 3aAIIHUTHI IIPaB U CBOOO HECOBEPIIICHHO-
JIETHHUX, B KAKOM KadeCTBE OHH OBbI HE BHICTYIIAJIH.

4. HeoOxonnMo Ha 3aKOHOAATEIFHOM YPOBHE HCKIIOYUTH BO3MOXKHOCTD MTPOBEICHUS MPOIIECCYaTbHBIX
JEHCTBUN BHE PaMOK YTOJIOBHOI'O MPOIECCa HA HAYAIBHOM 3Talle paccielOBaHUs YTOJOBHBIX MPaBOHAPY-
nieHuii. B yromoBHo-nporieccyanbHOM 3aKOHOJIATENBCTBE JIOJDKHA OBITh YperyIupoBaHa Mporeaypa MpHHS-
THS PeLIeHUS 0 peructpanuu coodueHus B EP/IP mnubo crucaHus B HOMEHKIATYpPHOE 110, B CBSI3U C OT-
CYTCTBHEM MPU3HAKOB YTOJIOBHOTO IIPABOHAPYIIICHHUS.
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KK, Kymabaesa, P.M. XKomuesa, A.B. Kynpssuesa

KbLUIMBICTBIK IIpo1ecTe KIMeJIeTKe TOJIMAFAHAAPAbIH OLTIKTI
3aH KOMeETiH a1y KYKbIFbIH KAMTAMACHI3 €Ty MaceJeJiepi

MakasaHblH 3epTTey LICHOEpi KBUIMBICTBIK MPOLECKE KATHICYIIbl KOMENETKE TOJMaFaHAapFa KemiIiK
OepinreH OULTIKTI 3aH KOMETIH alyIbl JXXy3ere achlpyla Haina OoJFaH KYKBIKTHIK JKOHE ToXipHOemik
MoceJieNnep/li aHbIKTay JKOHE Iy KOHIH/E YChIHBICTapAbl TYXKbIPbIMAY, KOMEJICTKE TOJIMaraH KYIiKTiHiH
(alibIITANMyIIBIHBIH, COTTANYIIBIHBIH), KOpFalyFa KYKBIFBI 0ap KyoHIH, JKoOIpIeHYLIHIH, KYoHIH
nporuecyanaplk MapTebecin Oipi3feHIipy MKOJBIH KOHE COHBIMEH KaTap MKETUIIIpy apKbUIbl KbUIMBICTBIK
MPOLECTe KOMEJISTKE TOJIMaFraHHBIH OLTIKTI 3aH KOMETiH ally KYKBIFBIH KaMTaMachl3 €TYAIH KEIIeH/l TeTiriH

Cepus «[lMpaBox». Ne 3(99)/2020 47



XKXK. XKymabaesa, P.M. XXamunera, A.B. KyapsiBueBa

a3ipiey Oonbin TaObUTaAbl. 3epPTTEYHiH JKaIIbl KOHE JKEKe FHUIBIMH OSAICTEPiH MaigaiaHy KoMeJeTKe
TOJIMaraHJapFa Kemiini 3aH KeMeri HHCTUTYTBIHBIH Ka3ipri xali-KyHiH, 3aHIBIIBIKTAPBIH XKOHE HET13T1 Aamy
ypaicTepin Oaramayra MyMKiHAIK Oepai. JKyprisiaren 3epTTeyliH HOTIKECI 3aHHAMAIIBIK PETTEYIiH
JKETUIAIPIIMETreHIIr] JKoHe KaMeTIeTKe TOJIMaFaHaap IbIH OUTIKTI 3aH KOMeTiHe KYKBIFBIH iCKe achIpy TeTirinue
OJIKBUIBIKTAPBIH OOJIYBl Typasibl TY)XKBIPBIMIAAP/bl KOPBITHIHABLIAY OoubIn  TaObuiagsl. KBUIMBICTBIK
TIponecTiH 0acTamKp! CATBHICHIHAA KOMEJICTKE TOJIMAFaHHBIH OULTIKTI 3aH KOMETIH aly KYKBIFBIH KaMTaMachI3
eTYyMiH KYKBIKTBIK IIaPTTaPbIHBIH KOKTBIFbI, KbBUIMBICTBIK IPOLIECC CATHUIAPBIHBIH IPU3MAChl apKbUIBI 36PTTCY
KYprisyai Kaxer eremi. Komenerke TojaMaraHIapiblH OacThl KYKBIKTBIK KEHULAIKTEpHIH Oipi periHme —
OUTIKTI 3aH KOMETiH any KYKbIFbIHAH albIPY/IbIH aJIFbI-IIAPTHI PETIH/E, KbUIMBICTBIK iC OOMBIHIIA KBIMBICTBIK
HpOLEeCTiH OacTanKbl Ke3eHIH/Ie KAIbITACAThIH KYKBIKTBIK KaThIHACTAPABIH Oip O6JiriH KbUIMBICTBIK IPOLECC
IIEeHOCPIHeH XKacaHIbl TYpPAE ajblll IIbIFapy 0oiblll TaObl1aabl. KomeneTke TolMaraHAap/AblH KbUIMBICTBIK
TIpoIecKe KaThICYIIBI peTinae Oenrii 6ip nmpomecyannslk MopTedeci MeH HaKTHl OPHBIHA KapaMacTaH, 3aHMeH
Keninzaik GepiireH OLTIKTI 3aH KOMEriH aly KYKBIFBIH alyZla TyBIHIaraH MOCEIeCiH OfaH opi KeTUImipyni
TaJIal €Tei.

Kinm co30ep: xoMmeneTke ToIMaraH, KOMEJETKE TOJIMAaraHHBIH ic JKYpridy MopreOeci, IOBEHAINBIK OJiIeT,
KoMeJIeTKe TOJIIMaraH KYMIKTI, XKa0ipIeHyIi, Kyd, KOMeJIeTKe TOJIMaFaHap IbIH KYKbIKTapbIHBIH KeIJIIIKTepi,
OKUIIIK, 3aH KOMeTi, KOpFay, aJBOKaT.

Zh.Zh.Zhumabayeva, R.M. Zhamiyeva, A.V. Kudriavtceva

Problems of ensuring the right of a minor to qualified
legal assistance in criminal proceedings

The purpose of the research in this article is to identify legal and practical problems in the implementation of
guaranteed qualified legal assistance to minors involved in criminal proceedings, and to formulate proposals
for resolving these problems; development of a comprehensive mechanism for ensuring the right of a minor
to qualified legal assistance in criminal proceedings by improving the procedural status of a minor suspect
(accused, defendant), a witness entitled to protection, a victim witness, and developing a unified approach to
the status of a minor. The use of general and private scientific research methods allowed us to assess the cur-
rent state, patterns and main trends in the development of the institution of guaranteed legal assistance to mi-
nors. The result of the research is the formulation of conclusions about the imperfection of legislative regula-
tion and the existence of gaps in the mechanism for implementing the right of minors to qualified legal assis-
tance. The right of a minor to qualified legal assistance is studied through the prism of the criminal process
stages and it is concluded that there are no legal conditions for the implementation of this right at the initial
stage of criminal proceedings. The prerequisite for the actual deprivation of a minor of the most important le-
gal guarantee is the artificial removal from the criminal process of part of the legal relationship that develops
at the initial stage of a criminal case investigation. The issue of extending the procedural guarantee under
consideration to a minor participant, regardless of its specific role and certain procedural status, requires fur-
ther improvement.

Keywords: minor, procedural status of a minor, juvenile justice, minor suspect, victim, witness, guarantees of
rights, representation of interests of minors. legal assistance, protection, representation, lawyer.
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A3aMaTTBhIK KYKbIKTBIH Ka3aK TULIiHAeri KaiHap Ke3aepine
TYyCiHik Oepy mMaceenepi
MakanaHblH MaKcaThl — a3aMaTTHIK KYKBIK CaJaChIHIAFbl MEMJICKETTIK TUIAEriT HOPMATHBTIK KYKBIKTHIK

aKTuIep i KaObuiiayaa OpbIH albIll OTHIPFAH KeiOip Keneni Mocenenepai 3eprrey. KoraMaslk KaTbIHACTapIbI
perTeyne KOJIAHBUIATHIH KYKBIKTBIK HOPMATHUBTIK KYKBIKTBIK AaKTUIEpAi KAJIBIITACTHIpyIA OJIapFa ToH
OTaHJBIK JKOHE XAIBIKAPAIBIK KYKBIKTHI TYCIHY JKSHE TaIKbUIAy TXKIPHOECIH 3epTTey apKbUIBl KOFaMFfa
THIMII KYKBIKTBIK HOpMaap/s! KaObu1ay OOMBIHIIA TapUXH XKHE 3aMaHayH MaceJieep MaKaiaia 3epelicH-
reH. JKanmbl KallHapKe3 TYCIHITIH alia OTBIPHII, aBTOPJIAp OHBIH LIBIFY TETi MEH KAJIBINTACY epeKIIeiKTepiH
3epTTereH. KyKpIKTHIK KalfHap Ke3AepIiH ©31HIiK MarblHAJIAphl MEH KaJBIITACY epPEeKIIETiKTepiH aHbIKTaFaH.
CoHpnaii-aK a3aMaTThIK KYKBIKTBIK KalHap Ke3JepiH JKEKelereH TYpJepiHe TOKTaja OTBIPHII, a3aMaTThIK
KYKBIKTBIK KaTBIHACTAPIBl PETTEYIIl KaiHap Ke3IepHAiH epeKUICTiKTepi aiiKkplHaanraH. MakalaHbl kazy
GappIChIHIA a3aMAaTTHIK aiHaNIbIMIa KOJJIaHBUIATHIH KYKBIKTHIK HOpManapra TYCiHIK Oepy »armaiiimapbiHa
epeKIIe TOKTAJIBIIN, OJapIslH Ma3MYHBIH 3€pTTeTeH. ATal alTKaHIa, TYCIHIIpY TOCTiHe Kapali rpaMMaTHKa-
JIBIK, JIOTHKAJIBIK, )KYHEIK j)KoHe TApUXH TYCIHIIpy/Iepre )KeKe TOKTAJIBII, TEOPHSIIbIK epexesiep/ii TalKblIall,
Tapuxu (haKTiiepre MbICall KeNTipe OTBIPBIN TalAay KyprisreH. KopbIThIHIbIA Ka3aKCTaHIBIK 3aHHAMaaa
HOPMATHUBTIK KYKBIKTBIK aKTiJIepJiH MOTIHIAEPIH Ka3ak TiliHe ayaapyMeH OaiJIaHBICTBI Macelieliep oii Je
IHISIIIMiH Tammnai OTHIPFaHbl TypaJIbl aTall KOPCETIIreH.

Kinm ce30ep: xaiiHap ko3, HODMaTHBTIK KYKBIKTBIK aKT, a3aMaTThIK 3aHHAMa, KYKBIKTBIK 9JIE€T-FYPBII, MiHe3-
KYJIBIK epekeci, KOAU(QUIMKAIN, HEepapXUsUIbIK JKyle, ayTeHTHKaJbIK TYCIHAIPY, JIETalbIsl TYCIHAIPY,
COTTBIK TYCIHAIPY, MAOKTPHUHAIABI TYCIHAIPY, TPaMMATHKAIBIK, JOTHKAJBIK, JKYHETiK JKOHE TapHXH
TYCIHAIpYITEp.

Kipicne

A3aMaTTBIK KYKBIK caiachl KaiHap Ke3JepiH KapacTblpy OapbIChIHIA OFaH Kbl cUMaTTama Oepe
OTBIPBIN, a3aMaTTBIK 3aH KYPBUIBIMBI, A3aMaTTBIK 3aHHBIH KEHICTIKTETi, YaKbIT apajibIFbIHIAFbl >KOHE
TYJIFajap apacblHIAaFrbl OPEKETi, a3aMaTThIK KYKbIK CalachlHIAarbl aHaJIOIMs JKOHE a3aMaTTBIK 3aHAap.bl
TaJNKbUIAy MOceJeNiepiH 3epTTey apKbUIbI OChI CYPAaKTBI TEPEH opi TOJBIK TYCIHYre MYMKIHJIK allaMbl3.
Kaiinap ke3 HeMece KYKBIKTBIH KaifHap K31 TepMHUHIHE KAaTHICThI KYKBIKTBIK TOKipHOee opTypili TYCIHIKTEp
KanbinTackad. Fonte del diritto — KyKbIK KaliHap ke3i Ael — KYKbIK HOpManapbl OEKITiJIeTiH CBIPTKBI
KOpiHic TabaTbIH o/1iC XHUBIHTBHIFBI JIeTe€H TYCIHIKTI keiiOip aBTopiap aHbikTaraH [1; 760]. O3re ransiMaap
KYKBIKTBIH KaliHap KesJepi MEH HbICaHBIH TEHJECTipendi, oyiap KalhHap Ke30eH HbICAaH apachiHIIAFbI
ailbIpMAaIBUIBIK PETIHAE MBIHAAAN HerizaepAi OacTtayra anaabl. MaceseH, KalHap Ke3/li KYKbIK HOpMaJlapblH
KaJIBINTACTBIPATBIH KYOBUIBIC TYBIHIATATHIH KYKBIK CHIAThl TYPiHIAE aHBIKTaca, ajd HBICAHBIH — MOHI
OOMBIHIIIA JIEPEKKO30CH COMKEC KEIIMEHTIH «HOpMaap KOHTCHHEpi» peTiHie aHbIKTahapl. «KyKbIK KaitHap
Ke31» TEePMHUHIH KeHOIp FalbIMaap «KYKBIKTBIK ©CKEPTKIID» MarblHACBIHIA KOJAaHaAbl. KYKBIKTBIK
€CKEePTKIlll — KYKBIKTHI TaHy KaiHap ke3i OoJbin TaObuianbl. KyKBIKTBIK €CKEpPTKIILTEp peTiHAe SpTypii
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Joyipaeri Typii MEMJICKETTEPHAiH KYKBIKTAPBIHBIH CHIAaTBl MEH Ma3MYHBI: 3aH MOTIHJEpi, 9MET-FYPBII
’kaz0amapbl, COT icTepi, 3aHTepJepliH Ccoe3 ceileynepi, >KpUTHAMAJIAp MEH Tapuxd IIexipesnep,
ApPXCOJIOTHSIIBIK ECKePTKIIITep >KOoHE T.0. YFRIHBUIATHIH KY)KATTap HEMece KYXKATTBIK KYyOIliKTep OoJambl
[2; 987].

JKanmel KYKBIK KaifHap Ke3JepiH TOJBIK TYCiHy MaKcaThIHIa MBIHAHIAW MaFbIHaIapaa Oeyre Oomab:
MaTepUAIBIK, HACOIOTHSIIBIK JKOHE (DOPMaITbIIbI (3aHIBIK) JETI.

MartepuaniblK MarbIHaaFbl KYKBIKTHIH KaifHAp KO3iHe KOFaMJIbIK KaThIHACTAPBIH ©3/ICPiH, SFHU KOFaM
eMIpiHiH MaTepUAIBIK XKaFaiIapbl, SKOHOMUKAJBIK KaThIHACTAp XKYyHeci, KoFaM/a 0ap MEHIIIK HbICaHIaphl
XKOoHE T. 0. KaTKbI3ambl3. Ieonorusiblk MarblHAaJaFrbl KYKBIK KaliHap K631 — KYKBIKTBIK CaHa J>KOHE
KYKBIKTBIK MOJICHUETTI KaMTHJbl. ByFaH opaii 3aH IIbIFapynibuiap KYKBIKTBIK CaHACHI, COHJIAH-aK KYKBIKTHI
KaJIBINITACTBIPYFa 9CEp €TETIH XaJBbIKTHIH Ja KYKBIKTBIK CaHAChl Ja CCKEpINy >KarJalblH JKaTKbI3aMbI3.
dopMabas! (3aHIBIK) MaFBIHATAFBI KYKBIK KalfHap K631 — KYKBIK HOpMaTaphIH OCKIiTy KOHE eMipJe Ky3ere
acChIpy TOCUTAEPIMEH KOPiHiC TabaIbl.

Conpaii-ak, KYKbIK KaifHap Ke3JIepiH TapuXU KOHE CasiCH MarbIHAJaFbl Typiiepre Oeiinm KapacThIpyFa
0oJazbl: TApUXW MarblHAJIA O SPTYPJi KYKBIK eckepTkimTepin («Many», «Xamypamm», «OH €Ki KecTe»
3aHmaphIH) OUTIipesni, am cascH MarblHaJa KYKBIKTHIH OacThl KaifHap Ke3i merm MewmuleKeT TYCIHIipiTemi.
HerizineH KyKbIK KaliHap Ke3IepiHiH KypaMbl MEH >XyHeci OCBbl eJiH KYKBIKTBIK >KYHECiHiH KaHnxai
KYKBIKTBIK OTOACBhIHA THECLTl 00Ty MEH TapuXxH epeKIIeTiKTepiMeH alKbIHAaIa bl

KoiplFaH MOCENCHIH ©3CKTIMIriH HOPMATHBTIK KYKBIKTBIK aKTUIEPIIH MEMIICKETTIK TiIAeri
ayJapMachIHbIH canachblHa KATBICTHl 3aHJBIK TEXHHUKAMEH OalIaHBICTBI Mocelenep alKbIHaan Oepe.
Kazakcran PecryOnukacer Toyencizaik anranbl 6epi 29 Kbl ilIiHAe ©TCE Jie, OKIHIIIKe opail Oy Macerne
MIETTIMEreH. O31MI3IiH 3aHrep PeTiHAe KoCiOM KBI3METIMI3 Il )KY3€ere achpy OaphIChIHAa KYKBIK HOpMalaphl
MEH 3aHJIBIK TECPMHUHACPII OpBHIC TUTIHE COWKEC KEIMEHUTIH IyphIC eMec ayaapMaapibl KYHICTIKTI
KE3/IeCTipil OThIpamMbI3. MocelleH, MOTIH/I TIKeIeH aymapy *Ky3ere achIpbLIajibl, dJIEMJIC KAIbl TAHBLUIFaH
POMaH-TePMaHIbIK KYKBIK JKYHECIHJC KOJJIAHBUIATBIH PUM KYKBIFBIHAH Oenrisi, 0acka Ja meTenaepAiH
TUTIHGH €HTI3UITeH 3aHIBIK TePMUHACP OipHEeIe HycKaaa Kas3ak TuTiHe aymapbuianasl. COHBIH calmapbhlHAH
KYKBIKTBIK HOPMAaHBIH MarblHAChl ©3repeidi, KYKBIKTBIK HOpMara Tepic TYCIHIK Oepimemi. AN KYKBIK
TEOPUSCHIHBIH epekenepi OOWBIHINA 3aHABIK TEXHUKAHBIH KAXKETTI IMapThl — TEPMUHACPAIH Oipi3aiiiri
CakTamybl THIiC, Oip YFBRIMABI OCNTiICY YIIH OpPTYpJl TEPMHHISPAlI KOJaHyFa >Koi Oepinmeiimi. 3ay
MIBIFAPYIIBIHBIH €pKi «KYKBIKTBIH TUTiHAEC» Oinmmipiryl Ttrmic. COHABIKTaH OYHIal MaHBI3IBI IPOOIEMaHbBI
IIeIy Ka3ipri Ka3aKCTaHIBIK KOFaM/IaFbl KYKBIKTBHIK MOJCHUCTTIH JCHICHiH JKOFapbUIaTyFa CENTIriH THUTi3e1i
JIell CaHaMBI3.

9oicmepi men mamepuaioap

3epTTey KYMBICHIH XKYPrizy OapbICbIHOA KYKBIKTHIH KalHap KO3AEpiHiH KalbINTacy YpAiCiHE TapuXu-
TEOPUSIIBIK OIIC KOJJaHy apKbUIbI TYPJIi FBUIBIMH 9IeOMETKE Tannay »Kacaiibl. A3aMaTThIK KYKBIKTBIH
KaitHap Ke3IepiHiH TypiepiHe, KYKBIKTHIK HOpMalapra TYCIHIK Oepy TocuimepiHe JKeKe TOKTAIBII, TapuXu
nepekTep Tanmaanabl. Kykplk HOpMaiapelHa TYCIHIK O€pyIIiH TOCUIAEPIiH TepEHIPEK TYCIHY MaKCaThIHAa OCHI
callaja MaMaH pETiHJIE TaHBUIFaH OipKarap FalbIMIApJbIH TEOPHUSIIBIK Ke3KapacTapbl MEH IKAIIIbIFa
TaHBUIFAH KYKBIKTBIK TEOPUsIIAPAAFhl TYKBIPBIMIAP KapacThIpeUIAbl. KyKbIKKa TYCIHIK Oepy TocuaepiH
JKEKe-KEeKe Tajjay MaKcaThlHa a3aMaTThIK KYKBIKTBIH HETi3ri KaiHap ke3i — KP A3zamaTTBIK KOJEeKCiHEH
0acka KOJEKCTEp MEH a3aMaTThIK KYKBIK IIOHIHE KIpETiH KOFaMBIK KATBIHACTAPJBIH JKEKe TYpJepiH
PETTEUTIH apHABI 3aHAApFa CLITEME JKacalJibl.

Homuoicenep scone manxwinaynap

A3aMaTTHIK KYKBIK CAJIACBIHBIH KalfHap KO3JIEpiH 3epTTereHIe albIMEH OHBIH TYCIHITI MEH OJIapJbIH
HETI3ri TYpJIepiHE TOKTalla KeTy KepeK. A3aMaTThIK KYKBIKTHIH KaliHap Ke3i — Oy a3aMaTThIK KYKBIK
HOpPMaJIapBIH TaHy MEH OCKITYIIH PEeCMH TaHBUIFAH HBICAHBI OOJBIT TaOBUIAIBI. A3aMATTHIK KYKBIKTHIH
KaifHap Ke31 JereHiMiz Oy a3aMaTThIK KYKBIKTBIK KaThIHACTApABI Tepic TalgalaHymaH, OJIapabl
OY3YIIBUIBIKTAH JKOHE ©3re JIe 3aHChI3 iC-OpEKETTEP/iH alblH allaThlH JKOHE KOPFAMTHIH HOPMATHBTIK-
KYKBIKTBIK aKTiJIEp MEH oleT-FYPBINTap, MapTrap kykheci. SIFHMA, OCBI aHBIKTaMara 3€HiH caJlaThIH OoJIcak,
JKaJImbl €H HETI3Tl YII KalHap Ke3JepIiH OPBIH ajlblll OTHIPFAHBIH Oaitkayra Oonaasl. Omap HOPMATHBTIK-
KYKBIKTBIK aKTijlep, 9AeT-FyphInTap *oHe maptrap. Ockl KaliHap Ke3JAepMEH KOFaMIarbl OapIibIK a3aMaTThIK
KYKBIKTHIK KaTBIHACTAP PETTEIE/I.
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A3aMaTTBIK KYKBIKTBIK KATBIHACTAP/IBI PETTEY/IC HET13T1 OPBIH/IbI a3aMaTThIK KYKBIK CaJIACBIH PETTEHTIH
0acTBI Kypajd — OJI a3aMaTThHIK KYKBIKTBIK KaTBIHACTAP Bl PETTEYIIN HOPMATUBTIK KYKBIKTHIK aKTijep OOJIBIT
TaObuTanel. bipak OapiblK a3aMaTTHIK KYKBIKTHIK KaTBIHACTAPABI TEK 3aHMEH PETTeH ally MYMKiH eMec,
ceOebi a3amMaTThIK KYKBIK JUCIIO3UTUBTIK, SFHUA TapanTapiblH TCHIITIHE HETI3/eIreH KaThIHACTAPIbI
PETTEUTIH OOJIFaHIBIKTaH, KOFaMIbIK KaTbIHACTAPIbl PETTEYIC €jeysi OpbIHABI maprtrap anaabl. Cebedi
IapT a3aMaTTHIK KYKBIKTHIK KaThIHACTapFa KATBHICYIIIBI TapanTapslH KeIiCIMIHEH TypaThiH oMOe0an KaifHap
K63 00JbIN Ta0blIaabl. bapiibiKk KaThIHACTAPABI 3aHMEH PETTei Oepy MYyMKIH eMec, COJ CEOCTITI MapT kKoHe
ONET-FYPHINTAPBIH a3aMaTThIK KaTBIHACTAP/BI PETTECY/IC aTaThIH OPHBI 30.

KyYKBIKTBIK omeT-FYphIll (SAETTeri KYKBIK) — TapuXH KaJbIlITACKaH, JKa3bUIMAaraH J>XoHE OJETKe
alfHaJIFaH KOFaMJIarbl MiHE3-KYJIBIK epeskeci OOBITT TabbLTa k.

A3aMaTTBIK 3aHABUIBIK, 9JCTTET] KYKBIKTAP, KbI3MET OPICIHACTI 9IeTTEeT1 KYKBIKTap, J9CTYpIep, MOpab
JKOHE aTaMTepIIUTiK epexenepi OyyiapaplH 0opi FYPHITKA HETI3ENTeH KaitHap Ko3Aep/li KaTbITITaCThIPaIb.
Ickepik KbI3MET OpiCiHIET1 9IeTTEeTT KYKBIKTap ACT a3aMaTThIK aifHaIBIMIa OPHATBUIFAH TOPTII epeKeNIepiH
aifTazpl. ©O37iriHEeH iCKepIiK KBI3METTET1 FYPBINTAP a3aMaTThIK KYKbIK KaiiHap Ke3aepi OOJbIN TaObuTMaiIbl.
Bipax Ta MemJeKeT KYKBIKTBIK aKT apKbUIBl 1CKEpJIIK KBI3MET ©pICiHAErl oAeTTeri KYKBIKTapbl
CaHKIFSUTaFaH Ke31e OJI 3aHIIbI KYIIIKE He OOJIBIT, a3aMaTThIK 3aHIbLIBIK JKYyHeciHe Kipei.

A3aMaTTBHIK-KYKBIKTHIK JIay/Ibl IICNTY KEe3iHJE KaJIbl 9IET-FYPHIN JICT 3aHAapaa Ke3JIeIMercH, Oipak
KaJIIBINITACKAH, SFHU ©3iHIH Ma3MYHBIHJA JKCTKUTIKTI TYpJl€ aHBIKTAaJIFaH, a3aMaTThIK KYKBIKTap/Ibl
KQJIBIIITACTBIPY MEH JKY3ere achlpy XOHE a3aMaTThIK MIHACTTEPAl OpBIHAAY KE3iHIE TEK KOCIMKEpIiK,
COHMai-aK ©e3re ¢ caiajapaa, MbICalIbl azaMaTTapIblH OpTaK MYIIKTI MaiganaHy TOPTIOH aWKBIHIAYHI,
KaH#ail ma Oip MiHAeTTeMeJepAl OpBIHAAybl Ke3iHIe KEeHiHEeH KOJJAHBUIATBIH MiHE3-KYIBIK epexeciH
TYCIHTEH JX6H. bipak oirap KOJITaHBICTAaFhI 3aHIapFa KaiIIpl 00JIca OHBIH 3aHIBI KYIIT )KOWBIIATEI.

VYakpIT oTe Kelle MeMIIEKET SACT-FYPBINTApAbl KMl CAHKUIWSIIAYABIH HOTIKECIHIE OJlap KYKBIKTBIK
HOpMayap JKyHeciHe Kipai. OJeM MEMIICKETTEpiHIH OapibIFbIHIA a3aMaTTBhIK KYKBIKTHIH CaH FaCHIPIIBIK
TapuXbl )KOHE OHBI KOJIJaHy JacTypiepi Oap. bapnbik ennepae omeT-FypuInTap MEH IocTypiep, Oenrini Gip
XaIBIKTBIH KEH TapajfaH JIHW HaHBIMIApbl MEH Ke3KapacTapbl, TapuXy AaMyABIH OpTYpIi Ke3eHAepiHzae
KaJIBINTACKaH KYKBIKTHIK HOpMajap JKyiheci a3aMaTThIK-KYKBIKTBHIK KaThIHACTAP MEH a3aMaTThIK-KYKBIKTHIK
perreyniH KaiiHap Kesnepi Oomnbill caHanmaabl. Tapuxu namy OapbichIHAa Oyl JKydenep esrepicrep,
KETUImIpy, OalBITYy YpIICiHEH OTTi, ajaiiga dBONIOUSHEIH 0acTanKpl CaThUIAPBIHIA OJIapFa TOH JKEKEJIereH
Oenrizep OYriHTI KyHre ACHiH cakTanFraH. A3aMaTTHIK KYKBIKTBIH €H KEH TapajFaH Kasipri Herisri
KYHeNepiHiH apacblHAa KOHTHHEHTTIK (pOMaH-T€pMaHIbIK), aFbUILIBIH-AMEPUKAHABIK  (AFBUIIIBIH-
CaKCOHBIK >KYHe, Kbl KYKBIK) *KoHE MYCBIIMaH KYKBIK KYHECiH aTan oTKeH koH. KOHTHHEHTTIK (poMaH-
TepPMaH/BIK) JKYHe a3aMaTThIK 3aH CAACBHIHBIH KYKBIKTHIK JKyieci OoybIn caHanmansl. KOHTHHEHTTIK Kyiie
EyponanbiH kentereH eniepinnme, conpmaii-ak Asus, Adpuka xoHe JlaThlH AMEpUKaCBIHBIH OipKaTap
eNJiepiHie TapaaFaH XKoHE OPEKET eTeli.

Tapuxu 3KCKypcKe >KyriHep Ooicak, Pecelt MMIEpHsCHIHBIH OYPBIHFBI OTapJIapBIHBIH, COAaH KEHiH
KCPO opmakrac pecrmyOIMKaIapbIHBIH 3aHIaphl HETi31HEH OCHI JKyhere OaphIHINA >KaKbIH KecTe OOMBIHIIA
KYPBUIFAHBIH KepceTeni. Tapuxu ailyaH TypJlli OKHFanapra OaliJlaHBICTBI, ©TKEH FacBIPABIH OachiHaa
KazakcTaH jxaHe COJI CHUSKTBI ©3refie eepae KYpris3iireH KejaeHcis pedopmaiap OapbichbiHaa OacKapy KoHE
KYKBIKTBIK JKYWECIHIH Talmaii MOpTe e3repicKe YIIbIpayblHa OaiIaHBICTHI ©31HIH VITTHIK KYKBIK JKYHECiH
KOJJIaHy MYMKIHJITIHeH aWbIphUTFaH MeMJICKeTTep a3 Oonmanbl. Kemnreren xeuigap OOHBI KaTaH
TOTAUTAPIBIK PEKUM OPHATKAH KEHEC WMIIEPUSCHIHBIH KCHETTEH KYJIBIpaybl, CHJI KOITEreH TOYeJCi3
enyiepai Kanbiaa Kaiaaeipasl. COHABIKTAH olap KaJdbIMTACKaH KYKBIKTBIK KYHEHIH MaiiachbiHa TaHay jKacail
OTBIPHIT, «CH a3 KapChUIBIKY JKOJBIMEH KOJIApPBIHIA KbUIIAP OOMBI KaNBINTACKAH, TYpPaKTaJFaH xykere
TaHJay Kacayabl )KeH KepJi. Byl KYKBIKTBHIK KYHEHI €3 KyWeJepiHiH HeTi3iHe KOWBIN, XaHa 3aHuap,
KOJIEKCTep KaOBUIMAmbl, TYPJI XalbIKAPAIBIK MMapTTapAasl OEKiTTi. Ajaiiia yakpIT e©Te Kelle Toyenci3
MEMJICKETTEepIiH ©3iHIH Tapuxu OTKCHIH KaWTa oijay YpHaici, €XKelri KYKBIKTBIK JKyHenepre mereH
KBI3BIFYIIBUTBIKTBIH ©CYyl JKOHE OJIapJbIH KaiTa KaHFbIpyhl Oaiikama Oactansl. bysm op YITTHIH e3iHE ToH,
€pEeKITie, OPHBI TOJIMAC, OAPIBIK XATBIKTBIH CAHACHIHA KOHE 9JIET-FYPHITITAP MEH AOCTYPIIEPAiH 131H TYCIpeTiH
JKOHE OJNapbIH HETi3iH[e KaJbINTaCKaH KYKBIKTHIK JKyie, KYKBIKTHIK CaHa CaKTaJIFaH TapuXH KaJbIMEH
TyciHaipineni. O3iHiH 0ail TapuXu MypachlHa KBI3BIFYIIBUIBIK OSITAaTBIH MeMilekeTTepaiH Oipi — KazakcTtan
PecrryOnukacel. ¥3ak xbUimap OOWMBl YMBITBUTYAAFbI FackIpiiap OOWBI YIITTHIH MOHIH aHBIKTAWTBIH MOHTLUIIK
JKOFaphl KYHIBUIBIKTAP KalTa opanajbl. XalblK JaHAIBIFBl «O3-031HE KENTeH XallbIK ©3 OTKCHIH 137eimi»
NeiTi, COHIBIKTAH Ka3akK ofCT-FYPHIN 3aHJapbIHBIH KalTa JKaHFBIPTY IMPOLEC eMip/ie OPBIH ANaThIH/IBIFbI
001eH 3aH/1bI KYOBLIBIC OOJBIT TaHBLUTIAIH [3].
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Ekinmi Heri3ri kaliHap Ke3re a3aMaTThIK KYKBIK CaNaChIHIIAFbl KATHIHACTAPIBI KYKBIKTBIK PETTEYTe
JKaTaTBIH HOPMATHUBTIK KYKBIKTHIK aKTUICPAl JKAaTKbI3aMbl3. AJl HOPMATHUBTIK KYKBIKTBIK QKT JETEHIMI3 —
pecnyOnuKanslK pedepeHaymaa KaObULTAaHFaH HE YOKUICTTI OpraH KaObULmaraH, KYKBIK HOpMallapbliH
OCINTUICHTIH, ©3repTeTiH, TOJBIKTHIPATHIH, OJIAPIBIH KOJIAHBICHIH TOKTATATHIH HEMECE TOKTaTa TYPAThIH,
OeINTiJICHTeH HBICAHIaFbl, KaFa3 *KETKI3TIITET Ka30alra pecMu KyKaT ’KoHe COHBIMEH Oipieit AIIeKTPOHIBIK
KyKat (25 . 1-6am) [4].

AzaMaTTBhIK KYKBIK HOpMaJaphbl 3aHIapia >KoHE HOPMATUBTIK KYKBIKTBIK aKTijgepnae OeKiTilyl MyMKiH.
Bapnbik ochl HOPMATHBTIK KYKBIKTBIK aKTUICp 3aHABl KYIIiHE OailIaHBICTBI KaTaH HMEPapXHsUIBIK JKyhene
OpHAaJIaCKaH, HOPMATHBTIK aKTiHIH MOHI OHBIH 3aHIBl KYIIMEH aHBIKTATaabl. HOpMAaTHBTIK KYKBIKTBIK
aKTiHIH 3aHBI KYIIII HEFYPIBIM SKOFapbl 00JIca, COFYPIIBIM OHBIH a3aMaTTHIK 3aHABLIBIK KYHECIHIET1 aaThliH
OpHBI 0ackIM Oomnaabl. A3aMaTTHIK 3aHABUIBIKTBEIH HOPMATHBTI aKTUIEPiH OCBUIANIIA KYPBUTYBIHBIH TEK KaHa
TEOPHSUTBIK €MeC, TOKIPHUOENiK MaHbBI3Bl Ja Oap. bapiblk KYKBIKTBIK aKTUIEp MBIHAZall Typiepre:
HOPMATHBTIK KYKBIKTHIK aKTiJIepre jKOHe HOPMATHBTIK €MeC KYKBIKTHIK akTiiepre OemiHemi. HopmatupTik
KYKBIKTBIK aKTLJIEp HET13Ti %oHE TYBIHIBI OOJIBIT OeTiHe .

Kazipri tanma «KyYKBIKTBIK akTijiep Typasbl» 3aHHBIH 8-0a0blHA COMKEC, JKaIIBl OH CEri3 KOJIEKC
AHBIKTAIIFaH. A3aMaTThIK KOJEKC COJI CANANBIK KOJU(PHUKAUUIAHFAH HOPMATHUBTIK KYKBIKTBIK aKTLIEp iNIiHe
epekie opblH anazpl. Cananblk Koau(UKanusIaHFaH HOPMATUBTIK KYKBIKTBIK aKTUIEp a3aMaTThIK KYKBIK
MOHIHE KIpeTiH OapiblK KOFaMJIBIK KaThIHACTapIbl peTTeyre apHaiaraH xoHe Kaszakcran PecmyOmukacs
ayMarbIHJa a3aMaTTHIK 3aHIBUTBIKTHIH JaMybIHA HET13 OOJIBIN TaObLIa bl

A3aMaTTHIK KOJEKC CalaiblK KOAM(PHUIMKAIUAIAHFAaH HOPMAaTUBTIK KYKBIKTHIK aKkTi petiHae Kazakcran
PecnyOnukachIHBIH OYKiT TEPPUTOPUSICHIHAA MYIIKTIK-Oaranbl >KOHE KEKe MYJIKTIK eMec KaTblHacTapIbl
KYKBIKTHIK peTTeyZAl KaMTaMachl3 eryre apHainraH. OChIFaH Collkec a3aMaTThIK KOJEKC a3aMaTTHIK KYKBIK
TIOHIHE KIPeTiH OapibIK JAEPIiK KOFaMIBIK KaTBIHACTAPIbI PETTEyre OAFbITTAIFaH a3aMaTThIK 3aHIBIIBIKTHIH
€H MaHbBI3/Ibl KYKBIKTHIK HOPMaIapbliH OeKiTe .

KomudunukanusiianFaH HOPMATUBTIK KYKBIKTBIK aKTUISPMEH KaTap a3aMarThlK 3aHHaMa >KYHeciH
a3aMaTTHIK KYKBIK ITOHIHE KipeTiH KOFaMJIBIK KaTBIHACTAPABIH JKEKE TYPJICPIH PETTCUTIH apHAWBI 3aHmap
Kypaiabl. Meicanbl, Kazakcran PecmyOnukacbiHBIH #«JJE€KTp 3HEPreTHKAChl Typaibl» 3aHbl 3JCKTP
SHEPTHUACHIH TYTHIHYIIBI a0OHEHTTEP MEH KbI3MET KOpCETYIN YHBIMAAp MEH a3zamaTtap, KOCIOphIHIAp,
MeKeMeJlep apachIHIaFbl KaThIHACTAPbI peTTel; « I YThIHYIIbUIapAbIH KYKBIKTAPBIH KOPFay Typaibly 3aHbl
a3aMaTTBIK KYKBIKTHIK KaThIHAcTap OapbIChIHAA TYTHIHYIIBIIAp MEH Tayap caTylibliap, KbI3MET
KOPCETYIIIep >KYMBIC KYPTi3yIIUIep apachbiHIaFbl TYbIHIaFaH KaThIHACTApFa COMKEC KYKBIKTHIK KOpFay
JKOHE KOJIaHyFa OalIaHBICTBI TYBIHJAFaH OJapMeH OalIaHBICTHI MYIIKTIK JKOHE JKEKE MYJIIKTIK eMec
KaThIHACTAPIbI PETTEH I,

A3aMaTTBIK KYKBIKTHIK KaThIHACTApIBl PETTEy/le KEHIHCH KOJIIAHBUIATHIH 3aHAapJblH Keleci Typi
IIOFBIpNIaHFaH  3aHaap. KazakcraH PecrmyOnuKachIHBIH IIOFBIPIAHIBIPBUTFAH  3aHAaphl 3aHHAMAaHBIH
KYPBUIBIMBIH JKETUIIIpY MakcaTbiHJa KaObiimaHansl. [llorbipianraH 3aHmap aschl MEMJICKETTIK MYIIK
Typaibsl, OUTIM >KOHE FBUIBIM Typajbl, TYPFBIH YH KaTBIHACTApHl Typalbl, OHAITY >XoHE OaHKPOTTBHUIBIK
Typaibl KOHE TaFbl Ja 0acka 3aHIap >XUBIHTBIFBIH Kypanipl, «KYKBIKTBIK aKTiIep Typaibl» 3aHHBIH
9-6a0BIH/Ia OHBIH TOJBIK TYpJepi aHbIKTamFaH. [IloFpIpanFad 3aH nereHiMi3 O6enrii 6ip KoFaMIbIK KaThIHAC
asiChIHIA TybIHZAN KaObUIAaHFAaH JKOHE COJ  CallaHbl ~ peTTeyre  OaFbpITTaliFaH  3aHAapABIH
OPTAJIBIKTaHIBIPBLUTFAH TYPJICPiH KapacThIPaMBbI3.

Kazakcran PecnyOnukacel onmemaik OipiecTikTiH Oeniri 0onbim TaObuIabl, COHABIKTaH Ka3zakctaH
Pecry0nukachIHBIH a3aMaTThIK 3aHHAMACHI XaJIbIKAPATBIK KYKBIKTAPIBIH JKaJIIbl KOJIIaFaH KaFuJanapsl MeH
HopManapeiMeH, Kaszakctan PecryOnmmkachl KaThICaThIH XabIKApPAIBIK KENMICIMACPMEH €CENTecyi Kepek.
Ocpwiran coiikec Kazakcran PecnyOnukacbiHblH KOHCTHUTYIMACH XaNBIKAPATBIK KYKBIKTap/IBIH SKaJIIbl
KOJIIaFaH Karujaaiapbl MEH HOpMajapblHa KOChbUTa OTHIphIN, KazakcraH PecmyOnnKachIHBIH XalbIKapajiblK
Kemcimaepi Herizime KOHCTUTYIMSUTBIK KYKBIKTHIK KYHEHIH Kypamaac Oelriri peTiHae KapacThIPBLIIAIbL.
Byn nmerenimiz, a3amMaTThIK KYKBIK TIOHIHE KipeTiH KOFaMIIBIK KaTBIHACTAPABI PETTEY KE3IH/E XaJIbIKapasIbIK
KYKBIKTApBIH JKallbl KOJAAaFraH TPHHIMITEPI MEH HopMamapsl jkoHe Kazakcran PecryOnmkachIHBIH
XaIBIKApaIbIK KelliciMaepi KOJIaHbUTybIHA MYMKIHIIK Oepeli JereH MaFbiHaHBI TYCIHAIpe . XambIKapalbiK
KYKBIKTBIH JKaJIlIbl TaHBUFAaH HOpManapbl MEH MPHUHIMUITEPI KOHE XaJblKapalblK maprrap Kazakcran
KYKBIKTBIK KYHeciHiH Kypamaac Oediri Oonbin Tabbuiansl, Oy perre, erep Kasakcran PecyOnukace! xoHe
XaJbIKapasIblK MAPTHIHAA 3aHMEH KapacTBHIPBUIFAH ©3Te epekeriep OeNTiieHin, KYKBIKTHIK KaKTBIFbIC OpPBIH
ajyica, OHJAa XaJbIKapajblK I[IApTTHIH epexenepi Konmaneuaabl. byn xeninge KP Koncturynusceiama
Kenecigeil artam erinreH «PecnmyOnmka OEKiTKEeH XasbIKapalblK MIapTTapAslH PecnyOnnka 3aHzapbiHaH
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OachIMAIBIFEI O00maabel. KazakcTaH KaThICYIIBICH OOMBIN TaOBUIATHIH XaJIBIKAPAJbIK ImapTTapabiH Kazakcran
PecrryOnukachIHBIH ayMarblHAa KONMAHBUTY TOPTiOlI MeH Tamantapbl PecrmyOnukaHbIH 3aHHAMachIHIA
ankpIHIaTane (4-0anTery 3-0eumiMi) [5]. XambikapaiblK MIapTTEIH OACBIMIBIFEI XAJIBIKAPAIBIK IIAPTTAPIBIH
KYKbIFBl Typassl Bena KonBeHIMsACHHBIH 26, 27, 46-0antapbeinaa OEKiTUITeH, OFaH COMKeC XalbIKapaslblK
mapTTap ’kacacy KY3bIPETiHE KAaTBICTHI €peKIe MaHBI3ABl MOHIETI IMIKI KYKBIK HOpPMalapblH Oy3yabl
KOCITaraH/a, imKi (YITTHIK) KYKBIKTBIH CITKAHIAl epeskeNiepl XaabIKapalblK IMapTTHIH OpBIHIAIMaybIHA
TOCKaybUIT 00J1a aJIMalTHIH/IBIFBIH aHBIKTaFaH [6].

A3aMaTTBIK-KYKBIKTHIK HOpMajapibl TYCIHAIPY JdENm OHJa KE3[CCKeH TYCIHICIEYIIUTKTEPAl KO0
ApKBUTBI OHBIH Ma3MYHBIH TYCIHYII aiTambl. «HOpMaTWBTIK KYKBIKTBIK aKTUICPAiH aHBIK OOMMaybl MEH
OpTYpJl TYCIHAIpiNyi, oONapabl KOJAaHy ToXIpHOCCIHAE KaHIIBUIBIKTAp aHBIKTAJIFaH Karjaiiapia,
HOPMATHUBTIK KYKBIKTBIK aKTi/le KAMTBUIFaH HOpMaJlapFa pecMH TyciHAipMe Oepiinyi MyMKin» [4].

Kanmait ma Oip a3aMaTTHIK-KYKBIKTBIK HOpMAalapAblH Ma3MYHBIHIA TYCIHICTICYIIUIIKTEp TYpii
cebenTeplieH TYBIHAAybl MYMKiH. Byn jkarmaii MpIcalibl HOPMATHUBTIK KYKBIKTHIK AaKTiHIH KbICKAIIa
XKa3bUTybIHAH HEMece KaTe ayJapbUlyblHaH naiina 6omansl. Com ceGenti a3aMaTThIK-KYKBIKTHIK HOpMaapra
allyaH TYpJIi TYCiHIKTep KoaaaHblIaabl. JKanmsl a3aMaTThIK KYKBIKTBIK HOpMaiapabl TYCIHAIPYOiH YII OacThl
TypiiepiH Oeminm KapacTeipyfa Oomanwl. Omap: TyciHAipy cyOekTiciHe OalaHBICTBI, TYCIHIIPY OIiciHe
0aliIaHBICTHI J)K9HE TYCIHAIPY KoJieMiHe OaiIaHbICTHI JeT OeMiHe].

Tycinaipyain cyOekTicine OailmaHbICTBI TYPi OYI1 JKepAe TYCIHAIPYi JKy3ere achlpaThlH TapanTap, SFHH
cyOBekTiIepi OOMBIHINA JKIKTEYI KapacThIpaMb3. TYCiHAIpY CYOBEKTiCiHE OalaHBICTHI: ayTEHTHUKAJBIK,
JIETAJIB]IBI, COTTHIK JKOHE FRUIBIMH TYCIHAIPY OOBIT OoiHei.

AyTEHTHKAJBIK TYCIHAIPY KYKBIKTHIK aKT MOHIH OHBI IIBIFApFaH OpraHMeH OepreH TYCiHAIpYAi
KapacTbIpaMbI3 (Mbicaiibl: [lapiaMeHT 3aH KaObLIAAIl COJI 3aH bl 631 TYCIHIIpCe).

Jleranpaer TyciHAipy OOWBIHINTA KYKBIKTHIK HOPMAaHBI IIBIFAPFAH OpraHMEH eMec, 3aHAbl TYCIHIIpyTe
Ky3bIpeTi O0ap opraHHblH OepreH TYCIHAIPYiH JKaTKbpI3aMbl3 (MbIcaibl [lapmameHT 3aHApl KaObUImaiinbl, an
onsbl Tycinaipyre Kazakcran Pecybnukacet Konctutynussik KeHeci Ky3bIpeTTi).

COTTBIK TYCIHIIPY KYKBIKTHIK HOPMa MOHI COTTBHIK OPTaHMEH KaOBUINAaHFaH IIEIIiM PETiHIe HeMece ic
OolibIHIIA aHBIKTAJIFaH Ke3ne KojaaHbuiagsl. COTTBIK TYCIHAIPY IIEIIIM HeMece aHbIKTaMa KaObLIlaHFaH
icke KaTbIchl Oap TyJiFajapra raHa MiHaeTTeymi kymke ue. Kazakcran Pecnybnukaceiabia XKoraprel COThI
COTTapja KapacTHIPBUIFaH MaTepraIIapAbl KOHE COT aKTUIepiHe KabUIaMa Tajaay KYPri3il, 3aHIbUTBIKTHI
KOJiIaHy >keHiHme Oacraymbl TyciHikTep Oepeni. Kazakcram PecryOmukacwiabiy JKoraprel COTBIHBIH
TYCIHIKTEpI HOPMAaTHMBTIK Kaylbl HbICaHbIHAa KaObuiganein, Kazakcrtan PecrmyOnnkachlHBIH —KaJIbl
FOPUCTUKIMSICBIHIAFE OapiIBIK COTTaphl YIMH MiHACTTI. «KYKBIKTBIK aKTiJIep Typaibl» 3aH OOMBIHIIA
HOPMATHBTIK KYKBIKTBIK aKTUICpAIH HETi3ri TypJiepiHe XKaTKbi3burraH (7-0anTelH 2-0emiMiHIH 5)
TapMarsl [4].

FoutbiMu Tycinaipy (ZOKTpUHANABI) KYKBIKTHIK HOpMa MOHIH FaJlbIMMEH KaHJai na Oip omeOuerre,
a3aMaTTBhIK 3aHIapra TYCIHIKTEME peTiHJe, FhUIBIMH KOH(EpeHIHsIap/a, KypHaJapia jKapusulaHFaH
Makanaiap TypiHIe, HeMece MoOHorpadusuiap XoHE T.0. CUMATTapAa TalKbUIAHFAH TYPIE KOJIAHYIbI
KapacTeIpaMbl3. FeutbiMu TyCiHAIPYAIH MiHAETTEYII KYIIi )KOK. Bipak OHBIH MOHI ©Te 30p, OMTKEeHi FHUTBIMU
TYCIHAIpYJIep MIHAETTEYII KYIIIi 0ap MEMJICKETTIK OpraHAapMEH JIe¢ KOJIAaHbLIa b

3apmapaelH  TOXKIpuOeme icke achlppliMay ce0ebi KYKBIKTBIK HOpMaIapAblH KaTe, TYCIHIKCi3
XKa3bUTybIHAH TYBIHAAWIB. OFaH MBICAN PETiHJAC 3aHIAp/BIH €Ki TIIJIEri MOTIHICPIHIETI COHKECCI3IiKTep
Oomnanpl. CoHbIMEH KaTap, OyHAall KyOBUIBICTapAbl COHFBI JKBUIAAPHI PECHyOJIMKa COTTapBIHBIH KYKBIK
KOJIIaHy ToKipuOeciHae 3aHmapiarbl KeiOip OamTapAblH TYCIHIKCI3MITIHEH a3aMaTTHIK ICTepIi Kapay
TOXipuOeciHIe KHUBIHIBIKTAD TyblHAayblHa OaitnmanbicTel KP KoHCTUTYHMsibIK KeHeciHe TyciHik Oepy
TypaJibl KOJIJaHyJIApbIHBIH KUiJen KeTyi aanen 6oxanasl. Com cebenti COTTapAbIH OCBIHAAN >KOJIAayIaphIH,
omap Ootipramia KP Koncrurymusuieik KeneciniH KaynsuiapelH 3epTrey KaxkeT. KPP KOHCTHTYIHSITBIK
KEHECIHIH OepreH TYCIHITiH, 3aHAapiarbl XKiOepiireH akaylbIKTapbl alKbIHIAY HETi3iHAe AOKTPHUHAIIBIK
TYCiHIK Oepy MakcaThlHAa 3epTTey KYprisy eTe KaxkeT. COHIBIKTaH 3aHJapAa OEKITIIreH KYKBIKTHIK
HOpMaJIapra 3aHIbIK TEXHUKA epeKesIepi HeTi31HAe TOKTPHHAIIBIK TYCIHIKTEp Oepy 6Te MaHbI3/IbI.

CoHBIMEH, a3aMaTTHIK KYKBIK HOpMaJIapblH TYCIHAIPY METeHIMI3 — OYIJI KYKBIKTBIK TOPTIMKE KATBICTHI
Al KBIHIBUTBIKTHI QJIy YIIiH CaHaJbl HEMECe MHTYHUTHBTI CYOBEKTI MaljalaHaThlH KYKBIKTBIK HOpPMAaJap/IbIH
MaFbIHACBHIH TaHYIbIH apHANBI TOCIIEPI, epeKeNepi MEH KypanJaphl.

Tycingipy TociimiHe Kapai TpaMMAaTHKAIIBIK, JTIOTUKAIBIK, KYHETIK JKOHE Tapuxu TYCIHAIpysep OOJbIT
Oeminesi.

54 BecTHuk KaparaHgmHckoro yHusepcurteTa



AsamaTTbIK KYKbIKTbIH Ka3ak TiniHaer KanHap KesfepiHe...

I'paMMaTHKaNBIK TYCIHAIPY a3aMaTThIK KYKBIK HOpPMaJapbIHBIH MOHI CayaTTBUIBIK EpeKeIepiHiy
KOMETIMEH aHBIKTAJAThIHABIFEIMEH CHUTATTajanbl. SIFHU, 3aHIBI Ka3zy OapbhICHIHAA OHBIH OOMBIHAH «3aH
Kapimi MEH 3aH pyXb» TYCIHIKTEpi yisreciMi kepiHic Tabysl THic. Erep 3aH cayaTchI3 Ka3buica OJI, COJI
HOPMaHbI KOJIIAHYIIBUIAP/BIH aaraThlHA aiHaIaphl Ce3ci3. TapuxTaH cayaTChl3 KaJlbIITACTHIPBUIFaH
KYKaTTapra KaThICTBl KONTETeH Karmaiinap OyraH Kyo. OCBhIFaH KATBICTBI Oip OKWFaHBI MBICAJI PETiHIIE
kenripin kepenik. by okura Kapn V I'abcOypr kesinme — 1516 xxpurnbig 23 kaHTapeiaan 6actan Kapioc [
ateiMeH Mcnanus Kopomi, 1519 xpuiapiy 28 mMayceiMbiHaH 1556 xbuinap apaibiFbiHaa ['epMaHust Kopodi
Ke3iHJe OpbIH ajFaH OoyaThiH. BUITiK YIIiH con Ke3zAeri eyporna enjepi apachlHaa YIKEH COFBIC OacTalFajbl
OapIIbIK eIl MEKCHIepACT1 €pKEeK aTayJIBICRIHBIH Oipl KaJiMai Maiimanra artanrad ke3eH ei. Con 3amanmap
eMip cypin JKaTKaH Oip el MeKeHeTi OKUFaHBI Ha3apra ally apKbUIBl OCHI JKaFdaibpl TYCIHIIPIN KOPEHiK.
Bip orbOachiHBIH OTarachl, OHBIH €Ki iHICI MEH arachl COFBICKA aTTaHaJbl, OYJI MIaHBIPAKTa €PECEKTEePICH
JKaJIFBI3 OWelll JKoHE OHBIH TOpT Oajackl apThIHIA Kalambl. AybUIIa €pKEK KajaMaraH COH epiepIiH
JKYMBICTAPBIH oHenepl arkapaasl. MiHe jKaHaFbl KajdFaH ohenie o3 )KyOalbIHBIH OpHBIHA ayblI THipMEHIHE
JKYMBICKA IIBIFBINT IUipMEHIn Oonbin eHOek eremi. KyHpe TaHHaH Kemike aediH Owmall TapThIn YidiHe
KalTapblHAA Kepre MIallbUIbIN KaliFaH Onfaliaan OananapblHa €Ki JOoHHEH Tepin yiiHe oKkenin, ojapra Oepin
KYaHTBIT OTBIpaabl. banamapeHbIH Oipi 071 TOHAEP Il TOJBIK JKeMeH OipiH ’ece, eKIHIMICIH KaITachlHa CaIbII
skuHaiapl. Kynaepain Gip KyHi oiari Ganacel aybul OananapbIMEH albICHIT OWHAI KYPIil KyJiar, KaJTachlHAaH
KUHAIIFaH OMIaibl Mambiiaabl. MYHBI KOPreH JKEepriliKTi KaJaraiayiibl OHBIH aHACHIHAH aCTHIK YpiiayaaH
CE3IKTEHII, COJ 3aMaHHBIH KYKBIK KOpFAyIIbl KaHAapMIapbiHa sketkizemi. Omap 0Oosica Cypambul COFBIC
3aHBIHA COMKEC KaTajl COFBIC YaKBITBIHIAFRI TPHOYHAJIFAa COMKEC OJIiM JKazachlHa Kecei. bumrapa ofien COHFBI
yMmiTi con moyipain marmacel Kapn V ['aOcOyprreH paxbIMIOBUIBIK XaTBIMEH OapiblK MoH-Kardanbl
TYCIHIIpE OTHIPHIT KEUTipiM CYpall, oJIiM )Ka3achlHAH aparia cypanibl. MoH— Kol capajaraH matiia e3iHIiK
Oip oif TyWin, anABIHAAFBl XaTIIBIFA XKayarl Kazyasl Oyipipaasl. CoHmIa 01 «Ka3HUThH HENb3s, TTOMIIOBATE)
— JIETCH CO3/li Xa3AbIpajIbl. AJT XaTTaMalllbl CayaTChI3bIFRIHAH 04, QJIJIe CANFBIPTTHIFBIHAH 0a YTipAl AYpPHIC
KOWMall «Ka3HWUTh, HENB3S IMMOMIJIOBATEY — JIETEH OYUPBIKTHI MIBIFAPTHIN ONTi OHENIiH eMipiH
TOKTaTassl [7]. bip amaMHBIH cayaTCBI3IBIFEI KECIpIHEH, CayaTChl3 KaIBIITACTHIPHUIFAH 3aHHAH €KiHII Oip
ajzaM Hemece Oip KoFaMm He TinTi Oip MEMJICKETTep jKara MIEKKeH okuranap a3 emec. COHIBIKTaH 3aHHBIH
cayaTThl KaJbIITACTHIPEUTYBI MUK ITeH NapacaTThUILIKTHIH 0AaCThI KEIIiIi €KEHIH YMBITIIAFaH JKOH.

Ockhl kepae aiiTa KETeTiH Mocelie, YITTHIK 3aHHaMa TePMHUHOJIOTHSCHIH/IA TIETTiIMel )KypreH Oipkarap
e3eKkTi Mocenenep Oap. OHBIH OipiHINICI — HOPMATHBTIK-KYKBIKTBHIK aKTUIEpAETi aray Ce3AepiH,
TepMuHAEpaiH Oipi3aimiri Moceneci. HopMmaTuBTIK KYKBIKTHIK akTijiep >K00alxapblHBIH OpBIC TUTiHIE
o3ipienyi, [lapaamMeHTKe KeIim TYCKEHIIE OChI )KOOaIapAbIH COJI TIIACTI MOTIHI FaHa MBICHIKTANBII, aJl Ka3aK
TUTIHIET1 ayaapMa HYCKACHIHBIH Ha3apJaH THIC KAIybl, JEMYTaTTBIK KYMBIC TONTAphIHAA Ja >KoOaMeH
KYMBICTBIH HETi3iHEH OpBIC TIMIHAE JKYPri3ilyi, >KaJumbl ajfaHAa YITTBIK 3aHHaMma TUTIHIH, OHBIH
TEPMHUHOJIOTHSCHIHBIH, OpBIC TUTIHAETT HYCKara OalaHbIl Kalybl YJITTBIK 3aHHAMaHBIH Tl MCH
TepMUHAEPIHAETI Oipi3AUTIKTIH caKkTaaMaybiHa ceber 0oJbIn OThIp [8].

JlorukanblK TYCIHOIPY a3aMaTThIK KYKBIK HOpMAaJapbIHBIH MoHI (hOpMaiblbl JIOTHKA EpeKeNIepiHiH
KOMETIMEH aHBIKTAJATHIHABIFBIMCH CUTIATTaNaAbl. JIOTHKANBIK TYCIHIIpY — 3aH MEH JIOTHKA epeXelNepiH
TiKeJlel MmalfanaHyFa HETi3/eNTeH KYKBIKTHIK YHAFaphIMIApIbIH KUCBIHABI KYPBUTYBIH 3€pTTEeYy OapbhICHIHIA
HOPMAaHBIH MOHI aHBIKTAIATHIH TYCIHIIPY TOCiIi OOIBITT TaOBIIAa b

JKyitenik  TyciHAIpy a3aMaTTBIK KYKBIK HOPMAaJapblHBIH MOHI OChl HOPMAaHBIH  a3aMaTThIK
3aHJBUIBIKTaFbl OPHBI MEH KYKBIKTBIH ca0akrac HOpMalapblMEH KAThIHACHIH aHBIKTAy JKOJILIMECH
CUTIATTATYBIH KapacThIpaMbi3. KYKBIK HOpMajapblH KYHeNl TYCIHIIPY MereHiMi3 — KYKBIK HOpMajlapblH
YFBIHIBIPY JKOHE TYCIHAIPY TOCUIAEpiHEH Typanbl, OyFaH ColiKec HAKThl CaNalblK 3aH KYHECIHIH TOJBIK
cabaKTaCTHIFBIH, HOPMAJIAP/IBIH KBI3METTIK JKOHE ©3re JIe 0ailIaHBICTHUIBIFBIH AHBIKTAH OTBIPHIT, KOFAMJIBIK
KaThIHACTAP/Ibl PETTEUTIH OHICTEP KUBIHTHIFHI JACT TaHyFa OOJIaIIbI.

Tapuxu TyciHAIpY a3aMaTTBIK KYKBIK HOpMaJIapbIHBIH MOHI OHBI €31 KaObUIIaHFaH Ke3[eTi MapTTapabl
CaJIBICTBIPA OTHIPHIN, AHBIKTATATHIHIBIFEIMEH cHUMaTTananel. Kasipri TaHaa aca akcam TYpFaH TYCIHIIpY
TYpiHiH 6ipi OCBHI TApUXH TYCIHAIPY OOIBIT TaOBIIaABl. Erep MeMIIEKET ©31HIH eNIITiH HAKTHl YCTAFBICHI )KOHE
OHBI TaMBITKBICHI KEJICE ©3 TApUXBIH JKaKChl OUTIN OJaH HEri3 ajifaH aKmapaTTapibl TOJBIK €HCEepPe OTBIPHII
KYHICTIKTI eMipAe NaiiganaHyra jkon caimybl Tuic. Ce0ebi emipne OapiblK KaThIHACTAD MEMIICKET
KaObUIAaFaH 3aHIapMeH perTene Oepmelai. MaceneH ajgaM KaWThic OoJjica OHBI 3aH OOWBIHINA Ol Jer
TaHBIT, OFAH THICTI KYKaTTapbl 3aHFa ColKec pociMIciiMi3, all OHBI XKepiiey ’KOHE COHBIMEH OaiJIaHBICTHI
e3re Je Macesenepai 013 omeT-FYPHINITHIK HOpMaIap apKbUTBI JKy3eTre achIpaMbl3 (axXbIpeT, KaHaza jkKoHe T.0.)
Ce0ebi Oipme-0ip 3aiibIpibl MEMIJICKET 3aHIapbl OYHIAW KaThIHACTApABI peTTeMeiiai. Tapuxu Tammayabl
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TepEHIPEK 3epTTey apKbLIBI 0i3re KakKblH KONTETeH KaThIHACTAp IMHCICHICTEpl IEMIUICTIHIIT CO3Ci3.
Tapuxka 3eiin cancak, OmwiIep COThI «AWTBUIFaH CO3 aThUIFAH OK» — JEMEKIII O Ke3[eple Maysiapabl
HICIYAiH Ie0epiiiri xorapsl JIopekene OomraH. MelcanblFa MbIHAa Oip TapuXd >KaFgailipl aiita Ketyre
oonaner: «Epre 6ip 3amaHgapaa yCTiHAE KeHeney Oip IIanaHbl, TO3BIFBI JKETKEH 0epiri MeH Macici, Oeninae
KbICKaJIay Oip apKaHBI OpajiFaH >KallaH faiana Oip 0a3 KemriIm KeJie jkKaTKaH KeAe amaM OomnbinThl. JKepaeH
TaMaK i3MIeM OPTYpPJi INONTi, OHBIH TaMBIPHIH KOPEK KOpin Keje jkarca ajbicTaH Oip eMic-eMic JaybIc
ecrineni. blnaunan onri gayeicka Kapai xypeni, Ouiktey Oip Tay, COHBIH YCTiHIE aTThUIBI Oipey aThIMEH
KeJIe YKaTBII aCTRIHIAFGI aThl YPKIII, YCTIHIET] )KYPTi3yIIiciH KYIaThIT KETKEH. OJT1 agaM Ky31aH Kyjamn 6apa
JKaThI Oip Kapa KapTacKa »KaOBICHIN KaJIbIT, alfFaiyiall KOMEK Cypamn Typ €KeH. OJTiHI KepreH KemeH err
oliianOacTaH Kyripin OeniHIeri apkaHbIH TYCIpil, 07 agaMIbl aKalAaH ajibll Kajaabl. ©OMiMHEH KYThUIFaH
aJaM CoJl JKepJiH Oip 0aif a3aMaTTapbIHBIH Oipi OOJBIN IIBIFaIsl. AMaH KaJdFaHbIHA KyaHBIN, ©JIIMI¢ apaiia
OonraH kenmeire «MaybIM KaHBIMHBIH calakKachD» — JEI JKy3 0ac KoMl opi eHmriciHe xep Oepemi. Apama
0ipa3 >KpUIIAp OTINl KEACHIIH MaJbl ocCill )Ky3 0ackl MBIH 0ac Koitra ketedi. byHbI kepreH Oaii «MeH caraH
Ky3 O0ac OepIiM OJI MBIHFa XKETTi, IEMEK kY3l CEHIKi aj TOFbI3 XKy3 0ac Teii MEHiKi» — Jen nayiacabl.
Exeyi Oip OitiMre kenme anmaii, IayJbel COJ KepJiH OWiHIH alabiHA YChIHAIBL. bBu MoceleHIH TOJBIK MOH—
JKaWbIH MM, MaJIIBI aJiABIPBINT COJI XKEPIIH JKaJIMMAK e3€TiHe KalblUIbIMFa JKibepTemi, Oait MeH Keaeure exi
KO map0aK TIKTIpTill, MBIHAY CEHIKi aJl MBIHAY CEHIKi JeT eKeYiHIH KOW mapOakTapblH KOPCETII, YIIey COJI
xKepJieri OuikTey TOOCHIH OachlHA IIBIFBIN TaHHAH KEIIKE JCHiH onri Mamabl Oakpuiaiael. Koit Oonca
KANBUIBIT, )KYycal, CyFa KyJlam Kell 0aThIll bIMBIPT JKaMbLIaP/a THIMBIPIIBIT pedaeKcTepi OOMBIHINA KoIap
Kopa i37eit OacTtaiimpl. AybUT MaHBIHA TITUITEH ONTi Kopajapra Koijap TOMBIpiam Kipe Oactaimbl. backim
KOIIIIIIT KeIeHIiH, a3blH ayJiarkl OailabpIH KopacklHa Kipedi. bu skoHe maynacymisl Tapantap Tebe 6achiHaH
Tycin Ko# mapOakrapra kenezi. bu 6osca keciM ochl 9pKiM €3 mapOarbiHa KipreH MajJapblH aiiian oKeTCiH
JIeN IIenniM KaObuTaaiael. byt xarnaiina Tapantap 6ip-OipiMeH naynaca amMaiabl, TiTi O mienriMine 1ryoo
KeNnTipe anMaiapl. MiHe KpUIABI Kak Kapy JEN OChIHAAWi menriMaepii aiTyra Oomambl. SIFHH, KOFaMIIBIK
KaTblHACTapAbl PETTEYIli HOpMalap/a TapuXu TajKpUIayjdap €peH OpbIH ajaThlH 0oJica, 3aHIap/IbIH
MIOPMEH/ITIHIH OpHBI apTaphl €l KYMOH KenTipMeiini. SIFHn OyaH YFBIHAPBIMBI3 €NiMi3ie YITTHIK 3aHaap
MEMJICKETTIK TiUIIe KaObuimanOaca OHIA OJIApMEH KaThIHACTApbl PETTEYy OMipAe KON IIHUKUTIK TYFhI3aphl
3aHIBI KYOBLIBIC.

Tycinaipy keaemine OaillaHBICTHI Typa, IIEKTEYI1 XKoHE KEHEUTeH TYCIHIipyiep Ooubin OetiHei.

A3aMatTTBIK 3aHJBI Typa TYCIHAIPY 3aHHBIH Ma3MYHBI OHBIH MOTIHIHE Typa COKec KEJTeH jKarmaiia
KOJIJAHBUIA/IbI. 3aH INbFApYIIbl a3aMaTTHIK-KYKBIKTHIK HOPMAHBIH HAKThl MOHI OHBIH Typa MOTiHiHE
COMKECTEH IIpyTe ThIPBICKAHIBIKTAH, KOTI JKaFIaija OChl Typa TYCIHAIPY KOJIaHbLIa bl

KyYKBIKTBIK HOpMaHBIH MOHI OHBIH MOTIHIHEH Tapiay OOJFaH jKarmaiimap Aa kesgeceni. byHmait
XKaFJainapaa meKkTeyi TYCIHIAIpyIep KOIIaHbLUIaIbI.

A3aMaTTBIK-KYKBIKTHIK HOPMAHBIH MOHI OHBIH MOTIHIHEH KEeH OOJIFaH JKaFaaiiaa KeHEHTeH TyCiHAIpyep
KOJIJTAaHBLIA/TbI.

Kopvimuinowbt

Korapeigarel MocemnenepAi KOPBITHIHABLIAW Kele emiMi3[eri 3aH IIbFapyLIbUIBIK TXIpuOeciH
IIBIHAYAA aca KOHLT OeJIeTiH Karmall — 3aH IIBIFapy YPAIiCiHIH AYPBIC JKY3ere achIPBUIYBIH, KaH-KaKThI
3epTTeyAl KKET eTe/I.

MemiekeTTeri KaTblHACTapAbl PETTEYINi HOopMaiapibl KaObUlayJa TapUXH TalKbLIay MOCENeCiHe
epekie Hazap aymapy kKaxer. CebeOi Kas3ipri TaHoa Kell »Kariaiga 3aHaapiablH OyY3bLIYbIHBIH OipaeH-O0ip
ce0eb1 KOFaMIbIK KaThIHACTAPABI PETTEHTIH KYKBIKTBHIK HOpMaJapblH VJITTBIK MEHTATUTETKE, OOIMBICKA
KaTBICHl KOK DJICMEHTTEPiH OpBIH allybl KaHIIAa JEreHMEH ©3iHiH Kepi CalfapblH TYFhI3aTHIHBI 3aHIbI
KyObUIbIC. BynmapMeH katap KaObUIAaHFaH 3aHIapla OPBIH BT OTHIPFAH KaTeNiKTep, e3re 3aHJapMcH
KaHIIBUTBIKTAp JKOHE TaFbl Jla OacKa Moceleliep a3aMaTThIK KaThIHACTAPABI PETTEYIN KeHOip HOpMatapaplH
TOXIpuOeneri MUKUITiH KepceTeni. bizme keOiHe 3aHmap OpbIC TiMiHAEC KaOBUIAAHBIN, KEHiH ojlap Ka3ak
TUTIHE ayAapbuIafbl. BYJT KYKBIK KaJdbITACTRIPYIIEI )KOHE KYKBIK KOJIIaHYIIBI TOKIpUOere KONTereH Kapama-
KaWIbIIBIKTap TyFbI3anel. CeOen KaObUTIaHFaH 3aHAApbl ayaapyla KETETiH KaTeliKTep, MaFbIHACBHIHBIH
aypICyBl JKOHE COTTarbl Jga Oacka MocerenepAi aWra Oepyre Oomanel. Koramablk KaThIHACTapPIbIH
MEMJICKETIMI3Ze IYPBIC KY3ere acybl VIIIH camajibl 3aHaap KaObUIOaHybl THIC, MiHE OYJ KYKBIKTBIK
MEMJICKETTiH Oip/eH-0ip kepiHici 6ombin Tabbutaasl. COHIBIKTAaH, HOPMATUBTIK KYKBIKTHIK aKTUICPAIH Ka3ak
TUTI HYCKACHIHIAFbl MOTIHIHJE KOJIJAaHBUIFAH CO3 TIPKECTEpi MEH COMNeMAepaAl KypacThlpynaa xiOepinreH
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AsamaTTbIK KYKbIKTbIH Ka3ak TiniHaer KanHap KesfepiHe...

KEMIIUTIKTEP/Il alKbIHAAY, 3aHAapAbIH KYKBIKTHIK HOpMajapblHa TYCIHIK Oepy Kasipri Ke3eHnae oTe KaKeT
JIell CaHaMBI3.
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I''A. Unwsacora, P.A. Tokaros

HpOﬁJ’leMbl TOJKOBAHUA UCTOYHUKOB I'PakIaHCKOI0
npaBa Ha Ka3axCKOM SI3bIKE

OcHOBHas IleJb, TOCTaBIEHHAs! B CTaThe, M3YUUTh HEKOTOpBIE MPOOJIEMHBIE BONPOCH], BO3HHUKAIOUINE HPHU
TIPUHATHHM HOPMAaTUBHEIX IIPABOBBEIX aKTOB HA TOCYJAPCTBEHHOM SI3BIKE B c(epe TpakIaHCKOTo mpasa. B pa-
00Te M3y4eHBI ICTOPUYECKHE M COBPEMEHHBIE IIPOOIIEMBI IT0 IPHHATHIO () (HEKTUBHBIX ISt 00IIecTBa PaBo-
BBIX HOPM ITOCPEICTBOM HU3y4YEHHUsI OIbITa TOJIKOBAHUS U 00CYKICHHUS XapaKTEPHOTO I HUX OT€YECTBEHHO-
IO ¥ MEXJYHapOIHOTO IpaBa B (OPMHUPOBAHUY ITPABOBBIX HOPMATHBHBIX MPABOBBIX aKTOB, IPUMEHSEMBIX B
pEeryIupoBaHUH OOLIECTBEHHBIX OTHOIIEHUH. B 1esom, packpbiBas MOHATHE MCTOYHHUKA, aBTOPBI M3YUMIIN
ero HPOMCXOXKAEHHE U 0CoOeHHOCTH (opmupoBaHus. ONpeneseHbl XapaKTepHbIe YepThl U O0COOCHHOCTH
(bopMHpOBaHY UCTOYHUKOB. Takxke MPOaHATM3UPOBAHBI OTACIbHBIC BUIbI HCTOYHUKOB IPAXKIaHCKOTO IIpaBa
W BBISBICHBI OCOOCHHOCTH IIPAaBOBBIX HCTOYHHKOB, PETIAMEHTHPYIOINX TPaXJaHCKHE MPaBOOTHOIICHHS.
Kpome Toro, ocoboe BHIMaHHE yeIeHO BONIPOCAM TOJIKOBAHUS IPABONPUMEHHTEIBHBIX HOPM I'PasKIaHCKO-
ro 060poTa, OBUIO M3YUSHO UX cojJepKaHue. B 4acTHOCTH, B 3aBUCHMOCTH OT crioco0a TONKOBAHUS, OTIETEHO
paccMOTPEHBl TPaMMaTHYECKOE, JIOTHYECKOE, CUCTEMHOE M MCTOPUYECKOE BHUJbI TOJIKOBAHUS, IIPOAHATU3H-
POBaHbI TEOPETUUECKHUE MOJIOKEHUS U B Ka4ecTBE NpHUMepa MPUBEACHBI UCTOpHUeckue (akThl. B 3akimoue-
HHU OTMEYEHO, YTO B Ka3aXCTaHCKOM 3aKOHOJATENbCTBE HE PEIIEHBI BOIIPOCHI, CBA3aHHBIE C IEPEBOJIOM TEK-
CTOB HOPMAaTUBHBIX IIPABOBBIX AKTOB HA Ka3aXCKHUH SI3BIK.

Kniouesvie cnosa: HUCTOYHHKH, HOpMaTHBHLIfI HpaBOBOI\;I AKT, I'PAXIAAHCKOE 3aKOHOAATEJILCTBO, IIPABOBBIC
061)1‘{3]/1, npaBuiIa MOBEACHUAA, KOZ[I/I(i)I/IKaIII/ISI, HUepapxnuicCKas CUCTEMA, ayTCHTUYCCKOEC, JICTaJIbHOC, cy/:[e6—
HOC, JOKTPUHAJIBHOC, TPaMMAaTUYCCKOEC, JIOTUIECKOEC, CUCTEMHOC U UCTOPUIECKOC TOJIKOBAHUS.

G.A. Ilyasova, R.A. Tokatov

Problems of interpretation of civil law sources
in the Kazakh language

The main purpose set in the article is to examine some of the problematic issues that arise when enacting
legislation in the public language in the sphere of civil law. The article explores historical and contemporary
problems in adopting effective societal legal norms by studying the experience of interpreting and discussing
domestic and international law characteristic for them in formation the legal legislation applied in the
regulation of public relations. In general, revealing the concept of the source, the authors studied its origin
and features of formation. The characteristics and features of the formation of sources are defined. Also,
analyzing certain types of sources of civil law the features of legal sources regulating civil relations are
revealed. In writing of the article, the emphasis was on the interpretation of civil circulation law enforcement
and their contents. In particular, the method of interpretation is separately considered grammatical, logical,
systemic and historical interpretations, theoretical provisions are analyzed and historical facts are given as an
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example. The conclusion notes that Kazakhstani law still does not address the issues related to the translation
of the texts of regulations into the Kazakh language.

Keywords: sources, legal act, civil legislation, legal customs, rules of conduct, codification, hierarchical
system, authentic interpretation, legal interpretation, judicial interpretation, doctrinal interpretation;
grammatical, logical, systemic and historical interpretations.
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IIpaBo Ha 00s13aTEJBHYIO 10JII0 B HACJIEACTBE: CPABHUTEIbHO-NIPABOBOI aHAJIN3

IIpuHnun cBo6o1b!I 3aBEIaHN SBIAETCS OCHOBOIIONATAIOIINM ISl HACTIEACTBEHHOT O NpaBa Kak PecrmyOianku
Kazaxcran, Poccuiickoit denepariy, Tak 1 HEKOTOPBIX APYTHX CTpaH. B COOTBETCTBHHU € 3THM NPUHLUIIOM
m000#1 rpaskIaHUH MOXKET 3aBEIaTh BCE CBOE UMYIIECTBO JIMLAM KaK BXOMASIIUM, TaK U HE BXOJSIINM B KPyT
HACJIeIHMKOB TI0 3aKOHY, TO €CTh JIML[AM, HE SIBISIOMUMCS €r0 poAcTBeHHUKaMu. [ obecriedeHns 3aBUCH-
MOTO OT HacJIeRoJaTellsl HeTPYAOCIOCOOHOTO POACTBEHHUKA, KOTOPOTO TOT HE OTMETHII B 3aBEIlaHUH, CyIIe-
CTBYyeT oOs3aTesbHast 101 B HacieacTBe. OHa CITy)KUT OXHMM M3 MEXaHU3MOB IIPABOBOH 3aIlUTHI, 00ecTedn-
Basi TapaHTUPOBAHHYIO JIOJII0 HACJIEACTBEHHOIO UMYILECTBA. AKTYyalIbHOCTh TEMBI UCCIICIOBAHUS 3aKII0YaeT-
Csl B TOM, YTO IIPaBO Ha 00s3aTENBHYIO JIOJII0 B HACJIEACTBE SBISCTCS €ANHCTBEHHBIM OTPAaHUYEHHEM CBOOO-
JbI 3aBEIIAHMS U IPHMEHSCTCS TOIBKO B CITydae, €ClIM HacleJ0aTeNIeM H3rOTOBICHO 3aBellaHne Ha BCE €ro
UMYIIECTBO, HO HACTIEIHUK, UMEIOIIUH IPaBo Ha 00s3aTENbHYIO IOTI0, B HEM He yKa3aH. Takoe OrpaHHYCHHUE
MPHUHIUIIA CBOOOBI 3aBEIaHMs BO3HUKAET TOJIBKO KaK Mepa 3alllUThl HACJIeJHUKA, HECIIOCOOHOTO CaMOCTOs-
TENBHO OOecIeunTh cedsl CPeiCTBaMU K CYIIECTBOBAaHMIO. ABTOPOM H3YyY€HBI NOHATHE, pa3Mep U MOPSIO0K
HPEIOCTaBICHHs 0053aTeNbHOM 101 B HACIEACTBE KaK B 3aKOHOJaTenbcTBe KazaxcraHa, Tak ¥ B HEKOTOPBIX
IpYTHUX CTpaHax, a TakXKe NMPoOJIeMbl, BOHHKAIONIUE ITPH NIPABOIPUMEHEHHH HOPM, PETYIHPYIOIINX HCCIIe-
JlyeMble IIPaBOOTHOILICHHUS.

Kniouesvie cnosa: mpaBo Ha 00sA3aTEIBHYIO JIONIO B HACICACTBE, HACICACTBCHHOC MPaBo, 00sS3aTeIbHBIC
HacJICTHUKH, HACIEeACTBEHHOE HMyIIecTBO, Peciryonuka Ka3zaxcraH, cBoOo/a 3aBemanysl, MPUHIKAI CBOOOIBI
3aBeIIaHNs, Mepa 3alIUThl HACICIHNKA, HACTIEICTBEHHBIE TPABOOTHOIIECHHS, HACTIEICTBEHHOE NMYIIIECTBO.

Beeoenue

[TpuHIKI CBOOOABI 3aBEIaHNs 03HAYACT BO3MOXKHOCTD HACJICIOATEIS ONPECIIATh KPYT HACICAHUKOB
U pa3Mep ux J10JM B HacieAcTBe. COracHO 3TOMY NMPUHLUITY HACIEA0BATh MOTYT HE TOJIbKO HACIECIHUKH 110
3aKOHY, HO Y JIFOOBIE JIMIIA, KOTOPBIX HACIEN0JaTeh ONPEACIUT B 3aBemaHuy. /JJaHHOe OCHOBOTMOIAraromiee
MPaBUJIO OCHOBAHO Ha CBOOO/IC PACIIOPSKEHUS HACIIECI0IaTeNIeM CBOMM MMYyInecTBoM. OH BIIpaBe JIMIIMTh
CBOWX HACJIETHUKOB HACIIEACTBA, OJHAKO CYIIECTBYET IMPUHIIMII, COTIIACHO KOTOPOMY HACJIETHUKU HACIIEIy-
0T He MeHee TMOJIOBUHBI JIOJM, KOTOpas MPUYUTANACh OBl UM TP HACIIEAOBAaHUH I10 3aKOHY, Takas OIS
HasbIBaeTCs o0s3aTenbHOM. OOs3aTenbHas JOJIS B HACICICTBE SBJISCTCSA CIAMHCTBEHHBIM OTPAaHUYCHHEM
MIPUHIIMAIIA CBOOOIBI 3aBEIIAHMS.

OrpaHudeHne TPUHITUIA, COTIACHO KOTOPOMY HACIEN0IaTellb CBOOOIHO PACHOPSKAECTCS CBOMM HMY-
IIECTBOM, BaKHO B CBSI3U C HEOOXOIAMMOCTBIO O0CCIICUUTh €r0 HETPYIAOCIOCOOHBIX HACICIHUKOB U HIKIH-
BCHIICB XOTs 6BI MHUHUMAaJIbHBIMHU HeO6XO]II/IMBIMI/I I CyHIeCTBOBAaHUA CPEACTBAMU.

CormansHo cra0o 3amuiIeHHbIe TUIa 00IaaloT IPaBOM Ha 00s3aTeIbHYIO JION0. 3HAYUMOCTh 00s13a-
TEJBHOM JTONTN 3aKITF0YAETCSl B TOM, YTO OHA CIIY)KHT OJTHUM M3 MEXaHH3MOB ITPABOBOH 3aIlIUTHI, 0OeCTIeunBast
TapaHTHPOBAHHYIO JOJII0 HACJIECICTBEHHOI'O MMYIIIECTBA, B Cllydae KOrjJa HacledoaTelb HE OTMETHII 3aBHU-
CHUMOT0 OT HEro HeTPY0CIIOCOOHOTO POICTBEHHUKA B pACMIOPSHKEHHUU Ha ciydait cMeptu [1].

AKTyaJIbHOCTh TEMbI HCCJIEIOBaHMS OOYCIIOBJICHA TEM, YTO MPaBO Ha 00S3aTENbHYIO JOJIO B HACIE-
CTBE MMEIOT HECOBEPIICHHOJETHUE WM HETPYAOCIIOCOOHBIC JTETH HACTIEAOATEINIS, €T0 HETPYAOCIIOCOOHBIC
CYNPYT ¥ POJIUTENH, a TAKKE HETPYAOCTIOCOOHBIE MKIUBEHIIBI HachueaoaaTenst. Oo6s3aTenpHas 10t — Tpa-
JTUITMOHHBIA HHCTUTYT HACIICJCTBEHHOTO TIPaBa, 00JIaIafoNuil CONMaTbHO-3KOHOMUYECKON U HPaBCTBEHHOM
Harpys3kamu [2].

CyTb mpaBa Ha 00s3aTEIBLHYIO JTOJIIO 3aKJIF0YAETCS B TOM, UTO, B CHITy IIPSIMOTO YKa3aHUS 3aKOHA W BHE
3aBUCHMOCTH OT COJICPKaHUs 3aBellaHus, HanOoJiee COIUALHO c1a00 3allUIIeHHbIC JTUIa HACIEIYIOT T0-
CJIe CMEPTH HACJIe0/IaTeNs He MEeHEee TTOJIOBUHBI JOJIH, KOTOpask MPUYUTANIACh OBl UM TIPU HACJICIOBAHHH 10
3aKOHY. BaKHOCTE 00s3aTETEHOM TOJIH CBsI3aHA ¢ 0CO00M OXpaHOH JIMIT €€ TOTYIArOIINX — B CHITy BO3pacTta
wi 00JIE3HU OHHM HE CITIOCOOHBI 00ECIIeUNBaTh CBOE CYIIIECTBOBAHKME M HAXOMIIMCh HAa MaTepHAIbHOM 00ec-
[IEYEHUU CO CTOPOHBI HACIEA0AATENA, a IIOCIIE €r0 CMEPTH OKa3alIUCh COIIMAIIBHO HE 3alUIICHHBIMU.
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Ienp HeIHENIHEH pabOTHI 3aKITI0YACTCS B IPOBEJICHUN aHAJIH3a 3aKOHOJATEIIFHOTO PETyIMPOBaHUS MpaBa
Ha 00s[3aTeNbHYIO JIONI0 B HaciencTBe B Kazaxcrane W HEKOTOPHIX APYTHX TOCYAapCTBaX, YCTAHOBICHUU WX
MPABOBBIX 0COOCHHOCTEH MPEI0CTaBIICHNS, BBIZICTICHHUS U 0TKa3a OT 00s3aTeNIbHOM JI0JIN B HACIIE/ICTBE.

OOBEKT HCCIeNOBaHMSI COCTABIISIOT OOIIESCTBECHHBIC OTHOIICHUS, YPETYJIUPOBAHHBIC MTPABOBEIMU HOP-
MaMH, B KOTOPBIX peatn3yloTcs CyObEeKTUBHBIC MpaBa Ha 005M3aTENbHYIO JOIO B HACIIEJCTBE, a TAKXKe MpaK-
THKa MPUMEHEHUS HOPM, PETYIUPYIOMNX JaHHYI0 00JacTh Ipa)kIaHCKOTO MpaBa.

IIpenmert ucciaenoBaHus COCTABISIOT MPABOBBIE HOPMBI, PETYIHPYIOLIUE MTPABOOTHOIICHHUS, CBSI3aHHbBIC
C MPEOCTaBICHUEM, BBIICJICHUEM H 3aIUTON MpaB Ha 00s3aTeIbHYIO JIOJII0 B HACIEACTBE, 3aKPEIICHHEIC B
3akoHoAatenbeTBe Pecnybnmkn KasaxcTan v HEKOTOPBIX APYTUX 3apyOeKHBIX CTPaH.

Jns nocTrkeHrs Ha3BaHHOMW BBIIIE IIENTH B paboTe OMPEIeNIEHBI CIeIyIOIIre 3a0a4u:

— 1aTh TIOHATHE 00A3aTEIILHON JI0JH;

— OTIPENETUTh KPYT JIMII, KOTOPBIM TaKasl AOJS PEIOCTABISICTCS, & TAK)KE OCHOBAHUS €€ MPEIOCTAaBIIe-
HUS B 3aKOHOJaTeNbCTBe Pecybnmuku KazaxcraH u 3apyOekHBIX CTpaH;

— IIPOBECTH CPaBHUTENBHBIN aHAJN3 MPABOBOTO PEryIUPOBAHUS MPEAOCTABICHHUS MIpaBa Ha 00s3aTeNb-
HYIO JIOJTI0 B TpakaaHcKoM mpaBe Pecrybnmuku Kazaxcran u 3apyOexHBIX CTpaH;

— MPOAHANTN3UPOBATH ITYTH COBEPIIICHCTBOBAHMS MPABOBOTO PETYJIMPOBAHUS B PacCCMaTpUBaeMO cdepe.

CopeprxaHre naHHOW paboTh 0OYCIOBIMBAET TEOPETHUECKYIO M MPAKTHUYECKYIO €€ 3HAYNMOCTh, I10-
CKOJIBKY TeMa HCCJICIOBaHMS aKTyalbHA B COBPEMEHHOM MHUPE U aHAJIU3 MIPABOBOTO PETYJIUPOBAHUS MPaB Ha
00513aTEIBHYIO JONIO CIIOCOOCTBYET YrITyOJIEHHIO HAYYHBIX 3HAHUHM O IOPUANYECKONW MPUPOJE MpaBa UMEI0-
IIeTO CBOEH METBI0 3aIIUTy COIMATFHO HE3ANTHIIEHHBIX JIHII.

Memoow u mamepuaist

OO01eHayyHbIe METO/IBI, UCTIOJIh30BAHHBIE aBTOPaMU B MPOIIECCE UCCIICIOBAHUS TPABOBOTO PETYIUPO-
BaHMsI 00s3aTEeILHON JTOIM B HACIIENCTBE, DTO aHATN3 W CHHTE3. CrenualbHO-TIPaBOBBIE METOEI ke Ooiiee
o6mmpHBL. K HUM OTHOCSITCS TaKHE METOIIBI, KaK MCTOPUKO-TIPABOBOM, CPAaBHUTEIIHHO-ITPABOBOM M TIPaBOCO-
ITHOJOTHYECKHUH.

Pesynomameoi

OparM M3 OCHOBHBIX NMPHUHIIMIIOB HACJIeICTBEHHOro mnpaBa PecmyOnmku Kasaxcran sBisieTcs mpuHITHIT
CBOOO/IBI 3aBEIIaHuUs, B COOTBETCTBHU C KOTOPBIM JTFO00 TpaskJJaHIH MOXKET 3aBelIaTh BCE CBOE UMYIIIECTBO
JULaM, KaK BXOJSALIUM, TaK U HE BXOJSALIUM B KPYT HACTICAHUKOB IO 3aKOHY, TO €CTh JIULIaM, HE SBIISIOIIUM-
Csl ero POJCTBEHHHKAMH. 3aBellarelb BIpaBe 0e3 OOBSCHEHHs MPHYWH JUIINTH HACIENCTBA OJHOTO, HE-
CKOJIBKUX HJIM BCEX CBOMX POJCTBEHHHKOB-HACIETHHUKOB (11. 4 cT. 1046 ['paxkganckoro konekca Pecryonuku
Kazaxcran (nanee — I'K PK), B ciryuae ecniv oHM HE BXOZST B YHCJIO HACICIHUKOB Ha 00SA3aTEIBHYIO JIOJTIO
HacneacTra [3].

B cootBercTBum ¢ 1. 1 ct. 1069 I'paxknanckoro komekca u 1. 21 HopmatnBHOTO moctaHoBIeHH Bepxos-
Horo Cyna Pecyonuku Kazaxcran «O HEKOTOPBIX BOMPOCAX MPUMEHEHUsS CyJaMH 3aKOHOJATENbCTBA O Ha-
CIIEZIOBAaHUM» TIPH HACJIEIOBAHUH I10 3aBEIIaHUIO HECOBEPIIIEHHOJIETHIE TN HETPYAOCIIOCOOHBIE IETH Hace-
JoJaTeNs, B TOM YHWCIIE YCBIHOBJIEHHBIE, HETPYJOCIOCOOHBIE CYNPYT, pOoaUTeNH (YCHIHOBHUTENN) yMEpIIETo,
HE3aBUCUMO OT COJICPKaHMS 3aBCIaHUs, HACICAYIOT HE MEHEE IOJIOBHHBI JIONH, KOTOpas MPUYUTANIACH OBl
KXXIOMY M3 HUX TIPU HACJICJOBAHHH TI0 3aKOHY (00s13aTenbHast gois) [1].

W3 aucmo3uiy 3aKk0oHa BUIUM, YTO MIPAaBO HA 005M3aTENbHYIO JOJIO MPEIOCTaBIEHO TOJBKO HACIEIHHU-
KaM I0 3aKOHY MEPBOM ouepean Mpu HATUYUK OMPECICHHBIX YCIOBUM, 8 IMEHHO X HECOBEPIICHHOJCTHUS
u (W) HeTpyaocrnocoOHocTH. VX MaTepHalibHOE IMOJIOKEHUE, HYKIIAeMOCTh B KOHKPETHOM HUMYIIECTBE U
(hakTHIeCcKas TPyAOCIIOCOOHOCTh HE YIMTHIBAIOTCS.

[IpaBo Ha 00s3aTeNBHYIO AONIO B HACIIEACTBE BO3HMKAET TOJIHKO B TOM CIIydae, €CIH HacleoJaTeseM
M3TOTOBJICHO 3aBEIaHKE Ha BCE €r0 MMYINECTBO, HO HACIICTHUK, UMEIONIHIA TPaBo Ha 00s3aTEIbHYIO JIOJIIO,
B HEM HE yKa3aH.

B 3akoHonatenscTBe Poccuu maHHBIE MPAaBOOTHOIICHHS TAaK)Ke YPETYINPOBAHBI HOPMAaMHU T'PaXTaHCKO-
ro npasa. B ct. 1149 I'paxpanckoro kogekca P® ykaspiBaeTcsi, YTO HECOBEPIICHHOJICTHUE WU HETPYHO-
CIOCOOHBIE JETH HACIEI0aTelsl, €ro HETPYAOCIOCOOHBIC CYNPYT U POJUTENH, & TAK)KE HETPYIOCTIOCOOHBIC
VOKIMBEHIIBl HaclleAOAaTe s, TOIeXallie MPU3BaHUI0 K HACIEJOBAHMIO, HACIEIYIOT, HE3aBUCHMO OT CO-
JiepKaHMs 3aBEIIaHusl, He MEHee MOJIOBUHBI J0JIH, KOTOpasi MPUYHTaIach Obl KAKIOMY M3 HUX MPH HACIE0-
BaHUU 10 3aKOHY [4]. O HAKO JIEraJbHOTO OMpEe/IeIeHUs] 00s3aTeIbHON JOJIU B 3aKOHE HET, KaK U B 3aKOHO-
narenbcTBe Kazaxcrana.
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B I'paxxganckom koxekce Pecryonuku Benapych paccmaTpruBaeMbie TPAaBOOTHOIICHUS PETYIHPYIOTCS
cT. 1064. O6s3arenpHas IO BBIACISICTCS U3 HE3aBENIAHHON YacTH MMYIIECTBA, a €CIM €ro HEJOCTAaTOYHO,
TO W 3a CUET 3aBEIIaHHOTO UMyIecTBa. [lomoxeHuns cX0Xu ¢ 3aKOHOJaTeNsCTBOM Poccun B maHHON obiac-
TU. 3aKOHOATEh TAKXKE HE 3aKPEIUII OMpe/eNICHue 00s3aTeIbHON IO B HACIEICTBE, TOJNBKO YKa3al pas-
Mmep [5].

Crarps 1193 I'paxxmanckoro xoaekca Azepbaimxanckoil PecyOnmku HaswsiBaetcs «lloHstre 00s3a-
TEJIHHOMN JOJH B HACIICACTBEY», OJTHAKO UMEET HE JICUHHIIHIO, a IEPSUUCIICHUE, COCTOAIICE U3 ABYX MPU3HA-
KOB — CIICIHAIBHOTO CyOBEKTa, KOTOPHI MOXET UMETh O0s3aTeILHYIO JOII0 (IETH, POJUTEIH U CYIpPyT
3aBemaTesis), ¥ pa3Mepa oiu. Tak, B cTaThe 3aKpeIUIeHO, YTO 3Ta JOJS JIOJDKHA COCTABISITh TOJOBUHY TOU
JIOJTH, KOTOpasi MpUYUTaNach ObI UM IIPH HACIIeOBaHWH 10 3akoHy. K ToMmy ke B cT. 1194 I'paxmanckoro
KoJiekca AsepOaiipkaHa 3aKpeIUIeHO MOJIOKEHUE O TOM, YTO MPABO Ha O0SA3aTENBHYIO JOII0 MOXKHO Tepe-
JaTh TI0 HACJIEACTBY. B TakoM ciydae Ipyrue HacleAHUKH OyTyT BBICTYIIAThH MEPE]] JUIIOM, MMEIOIIUM IIpa-
BO Ha 00s3aTENILHYIO JOJT0, B POJIM COBMECTHBIX JIOJDKHUKOB [6].

B nynkre 1 cr. 1241 'K Ykpaussl aHaJOrHYHBIM 00pa3oM OnpeAesieH KpyT JIUL, KOTOpble MOT'YT Ha-
ClIeIoBaTh 00s3aTEIBHYIO OO, U TAKXKE HE 3aKperuieHa e UHUIIHS STOro MOHATHS [7].

B cratee 1505 I'K MonmoBsl yka3zaHo, 9TO HETPYAOCIIOCOOHBIC HACICTHUKH TEPBOM OUepear MMEIOT
MPaBO HACJIECIOBAHU, HE3aBUCHMO OT COJICPKaHUsI 3aBEIIaHNs, HEC MCHEE MOJIOBUHBI JIOJIN, KOTOpasi IPUYH-
Tajgach ObI KaXJIOMY W3 HUX IIPH HACJICJOBAHUH TI0 3aKOHY (00s3aTenbHast 10s) [8].

Takum 00pa3oM, HCXOAS W3 CXOXKECTH HOPM, PETYIHPYIOUINX HCCIEIyeMble MPAaBOOTHOIICHUS, H
CMBICTa OTAENBHBIX MOJOXEHUH M3yYeHHBIX CTaTel, MOXHO BBIBECTH OIpeeNeHne 00s3aTenbHON IO B
HACJICJICTBE, O0IIee IS IPa)TaHCKOTO 3aKOHOIATeNIhCTBA PAaCCMaTpUBAaeMbIX CcTpaH. Tak, o0s3aTeNnbHas 10-
JIsl B HACJIEJICTBE — JTO YaCTh HACIEICTBEHHOT'O HMYIIECTBA, KOTOpas MEPEXOANT K YCTAHOBJICHHBIM B 3aKO-
He JIMIaM, BHE 3aBHCHMOCTH OT COJIEpyKaHMs 3aBEIIaHusl.

CrnenyeT OTMETUTH, YTO OOIIMM IS 3aKOHOJATEIhCTBA UCCIEAYEMBIX CTPAaH B pacCMaTpUBaeMoi cde-
pe ABISAETCS TO, YTO MPABO HA 00SA3aTEILHYIO JOJI0 B HACIICICTBE MPUHAJICIKUT JIUILY, HE3aBUCUMO OT BOJIH
3aBemaTelis, JaKe B CIIydasx, Korja JaHHOE JIMIO He yKa3aHo B 3aBemaHud. Kak yxe yrmoMHuHaiIocCh BEIIIE,
TaKWe MOJIOKEHUS TAPAHTHPYIOT 3aIUTY MPaB HECOBEPIICHHOICTHUX WU HETPYIOCIIOCOOHBIX JISTEH Hace-
JIOJIATeNIsA, @ TAKIKE €r0 HETPYIOCTIOCOOHBIX CYIPyTa, POAUTEIICH U MK/ TUBCHIICB.

Obcyoicoenue

B cratee 1149 I'paxxmanckoro komekca P® ompeneneHo, 9To HACIEAOBATh 00S3aTEIBHYIO IO MOTYT
HECOBEPIIICHHOJIETHHUE JCTH HACIEAO0AATeNs, a TAKKE HETPYAOCIOCOOHBIC JETH, CYIPYT U POIUTEIIN HACIe-
nonatensi. Kpome Toro, ucxoas u3 monoxkeHui m. 2 cr. 1148, mpu3bBaoTcs K HACICIOBAHUIO HETPYIOCIIO-
coOHBIE WKIMBEHIIBI Haciemonarens [4].

Taxxe B cT. 8.2. ®enepanbHoro 3akoHa oT 26.11.2001 r. Ne 147-03 «O BBeneHuu B IEUCTBHE YACTH
Tpetheii ['paxkmanckoro kojekca Poccuiickoit denepanuny» yTOYHICTCS, YTO MPABUIA O HACICIOBAaHHH He-
TPYIOCIIOCOOHBIMH JINIIAMH TMPUMEHSIOTCS Tak)Ke K KEHIIUHAM, JOCTUTIINM IISTUAECATHIIATHICTHETO BO3-
pacra, ¥ My>X9iHaM, JTOCTHUTIITNM IIIeCTHICCATIIETHETO Bo3pacTa [9].

E.M. llluaHuKOBA pa3elseT NaHHBIX CYObEKTOB HACIICIOBAHUS HA JBE TPYIIIIHL:

1) HUCXOIAITHE POJCTBCHHHUKH (HECOBEPIICHHOJICTHHE W HETPYAOCIIOCOOHBIC NIETH HACJIeI0maTes,
a TaKXKe HETPYAOCITOCOOHBIC CYIIPYTH);

2) BOCXOMSIIUE POJCTBEHHHUKH (HETPYIOCTIOCOOHBIC POAMTEIH, HETPYAOCHOCOOHBIC WMKIUBEHIBI Ha-
cenonatens) [10; 564].

B cootBercTBum ¢ m. 15 HopmaruBHOTO TIocTaHOBIeHHST BepxoBHoro Cyna Pecny6mmkn Kazaxcran
«O HEKOTOPBIX BOMPOCAX MPUMEHEHHS CyJaMH 3aKOHOJATENbCTBA O HACIEAOBaHUNY K HETPYIOCIIOCOOHBIM
WKJIMBEHIIAM HACJICIOAATENs OTHOCSATCS CICIYIOIINE JIUTIA!

— JIAIIa, HE JOCTUTIIINE BOCEMHAIIATH JIET;

— JKCHIIIUHBI CTapIIe MATHIECATH BOCKMH JIET U MY>KYHHBI CTapIIe IIECTHAECATH TPEX JIET;

— unBanuasl 1, IT u 111 rpynm.

Jluma, mocturmmvie BOCEMHAIATH JIET W cTapiie, oO0ydJaromuecs B y4eOHBIX 3aBElICHHUSX IO OYHOI
dhopme 00yueHus 10 OKOHYAaHMsI YIeObl, HO HE cTapie ABaanat Tpex jeT [11].

K gucmy HeTpymoCIOCOOHBIX JUIT IT0 BO3PACTy OTHOCSTCS JIUIA, JOCTHUTIINE TICHCHOHHOTO BO3pacTa B
cooTBeTcTBHHM cO CT. 11 3akonHa «O mencnonHoM obecnieuernm» ot 21 mrors 2013 r. [11]. JIuma, Beme e
Ha TICHCHUIO paHbIIe (B CBSI3M ¢ OCOOCHHOCTSIMH YCIIOBHI TPYJa), HE BHOCATCS B CIIUCOK HETPYIOCTIOCOOHBIX
HACJICTHUKOB.
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K HetpynocmnocoOHBIM JIMIIAM MO COCTOSIHUIO 370poBbs oTHOCATCA nHBanuab! I, II u I rpynm. Ykazan-
HBIE BBIIIE JIMIA JOJIKHBI ObITh HE TPYIOCIIOCOOHBI KO THIO OTKPBITHS HACIEACTBA U 0053aHbl IOATBEPAUTH
(hakT cBOCH HETPYIOCTIOCOOHOCTH TOKYMEHTAIBHO.

Takum oOpa3oMm, mpaBo Ha HacleAOBaHHE 00A3aTENBHOMN IO JIUIA MOTYYaroT BCIEACTBHE HETPYHO-
CITOCOOHOCTH T10 TIPUYHHE COCTOSHUS 3I0POBhS INOO BO3pacTa.

Crnenyet cornacutbest ¢ MEeHUEM B.H. Anmesa u JI.HO. IMupasikoBo#, KOTOpEIE B CBOCH CTaThe BhINE-
JISIFOT TP 3aKOHOAATETIBHOM PEryJIMPOBAaHUN pacCMaTpUBAEMBbIX MPABOOTHOLICHUH psif pobieM. Bo-miepBrix,
3TO TPaBWIBHOE OMpEeIeHHE pa3Mepa 0N 003aTeIbHOrO XapakTepa MCXOIs M3 CTOMMOCTH HMYIIECTBA.
B nanHoM cityyae ObIBaeT 3aTpyJHUTEIBHO OCYLIECTBUTH OLIEHKY CTOMMOCTH IIPEAMETOB JIOMAIIHEI0 00UX01a
U 00CTaHOBKH, UTHOPUPOBAHUE K€ CTOMMOCTH TaKHX IPEIMETOB MOXKET IPUBECTU K TOMY, YTO NOJIi OyaeTr
olpezeneHa HeBepHO. Bo-BTOpPHIX, BO3HUKAET MpodieMa Mpy pacdeTe JO0JH, MOCKOIBKY CI0XKHO ONpeNeNHTh,
uMeeTcs JIM y HacllefoJaTells UMYIIeCTBO, CyIb0a KOTOpOro He oIpezereHa B 3aBelianuu. K tomy ke HeoO-
XOIUMO TOYHO OIIPEAEIUTh HE TOJIBKO BECh IIEPEUCHb MMYILECTBA, HO U BCEX HAacIeTHUKOB. Bo3Hukaer Bo-
Npoc, KaKk AEHCTBOBATh, €CIU MOCTE BBIACICHHS JOIU HAaclIeHUKAM OOHApYKUBAETCS UMYLIECTBO HACIEICT-
BEHHOT'0 XapakTepa, HEYIOMSAHYTOE B 3aBelanuu [12; 24].

Ha 3arpynHUTENBHOCTD OCYILECTBICHUS OLIEHKH CTOMMOCTH HAcJeICTBEHHOI'O UMYIIECTBA YKa3bIBAIOT
U Apyrue poccuiickue ropuctel. Tak, mo mHeHuto K.B. TomuneBoi, «aenocratkom 'K P® npexncrasusercs
OTCYTCTBHE B HEM CIIEIIMATBHBIX MPABUII 00 OLICHWBAHUK HACJIEACTBEHHOTO UMYILECTBA. B HEKOTOPBIX Cily-
gasX HOTApUyC TOJDKEH MPHUBJICKATh HE3aBUCUMBIX OIeHIIHUKOB» [13; 164]. T.W. 3aiinieBa B 0030pe cyned-
HOW NPAaKTHUKU 10 HAcJIEICTBEHHBIM JleJlaM YKa3bIBaeT Ha TPYIHOCTH B pabOTe HOTapuyca B NPaBUILHOM
OIIpeleNICHUH pa3Mepa 00s3aTeIbHOM 10K IPU ONpeeieHuH cocTaBa HacneacTsa [ 14; 207-209].

Taxoke MOXXHO OTMETUTH IIPOOJIEeMy O BO3MOXHOCTH OTKa3a OT 00sA3aTeNbHOM NOJIM B HACJICACTBE B
[OJIb3Y APYTOro JMLA U BOIPOC O TOM, MOKET JIM JIULIO IIPETeH0BaTh Ha 00513aTENIbHYIO AOJII0, €CJIM OHO HE
SBIISIETCSL POACTBEHHUKOM Hacle[oAatTels. Bompoc o ToM, MOKET JIM JIMIO MOIYYUTh 00s3aTEIbHYIO TOJI0 B
TOM CJy4ae, €CIM OHO OJHOBPEMEHHO INPHU3BIBAETCA K HACIEJOBAHWIO M JPYroOd 4acTH 3TOTO HACIEACTBA
(HanpuMep, B TIOPSAIKE HACICACTBEHHOW TPAHCMHICCHH).

[o rpaxnanckoMy 3aKkoHOAaTeNnbCcTBY KazaxcTaHa HaclIeHUK MOXKET OTKa3aThbCsl OT 00s3aTeIbHON J0-
JIU B HACJEJCTBE, IPH 3TOM UMYIIECTBO NMEPEXOIUT K HACIECTHUKAM IO 3aBEIAHUIO, TO €CTh BBUAY JUYHOTO
XapakTepa 3TOro IIpaBa HE MOXKET IIEPEHTH B MOJIb3Y APYIHMX HACJIEIHUKOB II0 3akoHy. IIpaBo rpaxnaHuHa
Ha 00s3aTeJIbHYIO JOJII0 B HACJIEACTBE HE IepeacTcs M0 MpaBy MPEICTaBICHUA U HE NEPEXOAUT 110 NpaBy
MPUHATHS HACJIEICTBA €ro TpaHCMHUCcapaM (110 MEXaHU3MY HacJlIeJCTBEHHON TpaHCMHUCCHH). UTOOBI IPUHATH
WIK OTKa3aThCsl OT 005A3aTENbHOI N0JM B HACIEACTBE, HACIEAHUKY JIOCTATOUYHO NPUHTH K HOTapuycy, B
IIPOM3BOJCTBE KOTOPOI0 HAXOMUTCA COOTBETCTBYIOILEE HACIIEACTBEHHOE [€N0, U OQOPMUTH 3asiBICHHUE.
Taxoke HE0OXOIMMO UMETH BBHIY, YTO OTKa3 OT HACJCICTBA SBISETCA PEIICHHEM, KOTOPOE HENb3S OTMe-
HUTb.

B 3akoHonarenscTBe Poccuu 0Tka3 oT 00s13aT€IbHOM O B HACJIEACTBE B IOJIb3Y APYIHX JIUI] U3 YUC-
JIa HaCJIC[IHUKOB II0 3aBEIL@HHUIO WJIM HACJIE[AHUKOB IO 3aKOHY JIF00OH odepeny, He JIMIICHHBIX HacJIeICTBa,
HE MPeyCMOTpPEH, Jaxke npsmo 3anpeteH (ct. 1158 I'paxkpanckoro xonexca P®) [4].

K Tomy e cy MOXET ¢ y4eTOM UMYILECTBEHHOIO TI0JIOKEHHsI HAacJIeIHUKOB, UMEIOIIHX IIpaBo Ha 00s-
3aTEeJIbHYIO JIOJII0, YMEHBLIUTh Pa3Mep 00s3aTeIbHON JOIM WM OTKa3aTh B €€ MPUCYXKIECHUU. JTO IIPOUCXO-
IUT B TOM Clly4yae, eci IpU peau3aluy npaBa Ha 0053aTeNbHYIO 00 OyJeT HEBO3MOXHO MepeaaTh Ha-
CIIEAHMKY TI0 3aBEUIAHMIO Ty YacTh MMYLIECTBA, KOTOPBIM HACIEAHUK, UMEIOLINI MPaBO Ha 00S3aTENbHYIO
JOJII0, TP JKU3HU HacleloJaTessl He MOJIb30BaJICs, a HAcIEeIHUK 10 3aBEIIaHUI0 [10JIb30BAJICS IJIS MPOXKHU-
BaHUs (KWJIOH AOM, KBapTHUpa, MHOE KUJIOE TIOMEILICHUE, Aadya U T.II.) WIKA HCIOIb30Bal B KaueCTBE OCHOB-
HOT'O UCTOYHHKA MOJyYEHHUS CPEJICTB K CYIIECTBOBAHMUIO (Opyaus TPyAa, TBOpUYECKast MacTepcKas U T. 11.) [4].
Taxoe nonoxeHre HeOOXOAUMO U TI03BOJISET 3ALIUTUTh [IPaBa HACIECIHUKOB 110 3aBELAHUIO.

ITo maenmio A.A. [leMrnyeBa, yMEHBIIICHUE pa3Mepa WK OTKa3 OT 00sA3aTeNbHOM JOJM MMEET CBOESH
LEJIBIO OCYIIECTBIICHHE TpaBa Ha 00513aTeIbHYIO JOIIO C HAMMEHBIIUM MPOTUBOPEUMEM BOJIE HacienoaTe-
JI51, YTO, KOHEYHO XK€, eIIe Pa3 [0JYePKUBAET BAXKHOCTh PACIIOPSHKEHUS UMYILIECTBOM KaK OCHOBHOTO CIIOCO-
0a ompeneneHUS €ro CyAbpObl. Y cTaHaBIMBas IpaBmiIa 00 o0s3aTeIBHON [10JIe, 3aKOHOAATEh COYETACT CBO-
0oy 3aBelIaTeNbHBIX PACIOPSHKCHUH T'pakJaHWHA C 3alIUTOM MHTEPECOB HE3alIMIICHHOW KaTeropuu Ha-
CJICTHUKOB — HECOBEPIICHHOJIETHIX U HETPYAOCIOCOOHBIX [15; 18].

Taxoke 1paBa Ha HACJIEACTBEHHYIO JOJIIO JIMIIAETCS JIMLO, SBISIOIIEECs BBIMOAONpUOOpeTaTeneM Ha-
cieacTBeHHOTO (oHma. OMHAKO €CIH JIMIO 3asiBUT HOTAPUYCy B TEUCHUE CPOKA, YCTAHOBJIEHHOTO JUIS TPH-
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HSTHUS TIpaBa Ha HACIICACTBO 00 OTKa3e OT BCEX MPaB BHITOIONPUOOPETATEINS HACIEICTBEHHOTO (DOH/IA, TO OH
OyIeT UMETh TIPaBO Ha 00s3aTEIBHYIO JOJI0 B HACIEACTBE B COOTBETCTBUU cO cT. 1149 'K PO [4].

ITocranoBnenne Ilmenyma BepxoBHoro Cyma Poccwmiickoit ®emeparmmm ot 29 mas 2012 1. Ne 9
«O cyneOHOM paKTUKE IO JIeIaM O HACJICIOBAaHUM» YCTaHABIIMBACT, YTO HACIICTHHUK, KOTOPBIHA ITPU3BIBACTCS
K HaclleJIOBAaHUIO OJHOBPEMEHHO W O0S3aTENBbHOM JO0NHM W IPYrod YacTH TOTO )K€ HacleAcTBa (Hampumep,
B MOPSZIKE HACIEACTBEHHOW TPAaHCMHUCCHH WJIH MO0 KAaKOMY-TO HHOMY OCHOBAHHIO), TO OH MOXXET BbIOMpATh
MPUHSATH HACJCICTBO, MPUYUTAIONICECS €My TOJIBKO MO OAHOMY M3 3THX OCHOBaHUii, II0 HECKOJILKUM M3 HUX
WM TI0 BCEM OCHOBAHUSM, a HACJICHUK, UMCIOIIMIA MMPaBO HA O0SA3aTEILHYIO JOJI0 B HACJEJICTBE, KPOME
TOTO, BIpaBe MOTPeOOBaTh YAOBIETBOPEHHS ITOTO IMpaBa JTUOO HacleI0BaTh HApaBHE C MHBIMH HACJIEIHU-
KaMu 110 3aKoHy [16].

AKTyaJIeH BOIIPOC O TOM, 00s3aTeIbHO JIU JIUILY OBITh POJACTBEHHUKOM HACJIEIOJIATeNsl, YTOOBI MPETCH-
JIOBaTh Ha 00s3aTENBHYIO JOJII0 B HacieacTse. B coorBerctBum ¢ 1. 2 c1. 1046 'K PK macnemomarens mo-
JKET 3aBeIIaTh BCE CBOE MMYIIIECTBO JINIIaM KaK BXOSIINM, TaK ¥ HE BXOISIINM B KPYT HACIETHUKOB TIO 3a-
KOHY, B TOM YHCJIC U HE SBJISIOIIMMCS €ro pojCTBeHHUKamMu. Hacnenonatens BripaBe 0e3 0ObSICHEHUS MPH-
YHH JUIIUTH HACIEICTBA BCEX KPOBHBIX POJACTBeHHUKOB (11. 4 c¢T. 1046 I'K PK), HO npu ycinoBum, 4TO OHH HE
BXO/ISIT B YMCJIO HACJIETHUKOB Ha 00s3aTeNbHYI0 070. COCTaBIIsIs 3aBElIaHNe, 3aBEIIaTeNlb BIIPaBe M0 CBO-
€My YCMOTPCHHIO yKa3aTh WJIM HE YKa3bIBaTh CBOM POJICTBCHHBIC OTHOIICHUS C HACICIHUKAMHU, B MOJbL3Y
KOTOPBIX OH €ro cocTaBinser [3].

B 3akonomarenscTBe Poccuiickoit deneparuu Kpyr JIHII, IPETSHAYIONNX HA MPaBO HAa 005S3aTECILHYIO
noitto, onpeneneH B ¢r. 1148 u 1149. HerpymocnocoOHBIC MK IUBEHITB HACIEAOAATENSI MOTYT HACJIEI0BATh,
€CJIM KO JTHIO OTKPBITUS HACJIEIICTBA SBIISLINCH HETPYAOCIOCOOHBIMHU M HE MEHEE T0/1a 0 CMEPTH HAaCIeI0-
JaTeIsl HAXOMWIIUCh Ha €r0 WKAWBECHUHU W MPOKHUBAIIA COBMECTHO C HUM [4]. VbknuBeHIIaMH MOTYT OBITh U
TUIa, HE CBS3aHHBIE POACTBEHHBIMH OTHOIICHHAMH. VICXOAs M3 ATOTrO, HEOOS3aTeNbHO OBITH POACTBEHHU-
KOM HacJe0AaTeNs, YTOOBI TIOIYYHTh IPABO Ha 00sI3aTEIBHYIO JIOJIO HACIIEICTBA.

Buvisoowt

B 3akonogatensctBe Pecnyommku Kazaxcrana u Poccniickoit denepamnuiyi HOPMBI, PETYITHPYIONTUE pac-
CMaTpUBaeMbIC TIPABOOTHOIICHUS CXOXKH U, HCXOJIS U3 3TOT0, MOXKHO BBIBECTHU OMpeelicHHue 00s3aTeTbHON
JIOJIU B HACJICJICTBE, OOIIee IS TPaKJIAaHCKOTO 3aKOHOJIATENILCTBA pacCMaTpuBacMbIX cTpaH. O0s3aTenbpHas
TIOJISl B HACJIEJICTBE MPEACTABIISIETCA KaK YacTh HACIEACTBEHHOTO MMYIIECTBA, KOTOpas MEPEXOAUT K yCTa-
HOBJICHHBIM B 3aKOHE JINI[aM BHE 3aBHCHMOCTH OT COJIEPKaHUS 3aBEIIaHus.

Kpyr mun, koTopbie MPETEHIYIOT Ha 00s3aTEIbHYIO JIOJII0 B HACIEICTBE, B 3aKOHOJATEeIbCTBE Pecmy0-
nuku Kazaxcran, Poccuiickoit @enepanun, MonmoBsl, Ykpaunsl, Pecrryonuku benapycs n AzepOaiimkan-
ckoil PecmyOnuKy, MpakTHYIECKA MACHTUYCH W BKIIOYACT B ceOS HETPYAOCIOCOOHBIX NETEH, POIUTEICH U
CyIpyra HacleAoaTens, a TaKKe ero HeTPYy0CIOCOOHBIX KauBeHIeB. CieayeT oOpaTuTh BHUMAaHUE Ha
TO, 9YTO B 3aKOHOJAATEIhCTBE A3epOalipkaHa HacIeIoAaTeN b MOXKET JIUIIUTE JIUIO TIPaBa Ha 00s3aTCILHYIO
JIOJTIO0 B TOM CJIydae, eCiH €Ile TP KU3HU 00paTUThCA ISl 3TOTO B CYA, M CyJl BBIHECET COOTBETCTBYIOIIEE
pemenue [6].

Heo06xo1uMoCcTh COBEPIIICHCTBOBAHMS 3aKOHOJATEILCTBA B JAHHON OOJACTH CBSA3aHA C PSAAOM IPO-
OrmeM, BO3HHKAOIIMX TIpH MpaBonpuMmeHeHun. Crexyer corjmacutbes ¢ MHeHueM B.H. Anmesa,
J.YO. UmupnpikoBoii, K.B. Tomunesoii, T.W. 3aifieBoii, BEIACIAIOMMUX TaKHue MPOOIEMBI, KaK MPaBHUIHHOE
omnpeencHue pasMepa nonu. [Ipu pacnpenenennu gonei HeoOX0AMMO YIUTHIBATh BCE UMYIIIECTBO HACIIEIO-
JaTels, B TOM YMCJIE€ OCYIIECTBUTH OIICHKY CTOMMOCTH MPEIMETOB JOMAIIHEr0 00MX0/1a M 00CTAaHOBKH IS
6oJee TodHOTO ompeneneHus goiei. K Tomy e ObIBaeT cIoXHO ONpeaenuTh, IMEJIOCh JIM Y HacIeAoaaTemNs
HMMYIIECTBO, KOTOPOE B 3aBCUIAHUU HE YIIOMUHAETCA, HO OTKPBITUE KOTOPOrO MOKET MOBIHUATH HA pa3zMep
o0s3arenpHOM 1oy, CyIecTByeT HeOOX0IMMOCTh TOYHOTO OIIPEICICHHS KaK BCETO UMYIIECTBA, OBIBIIETO Y
Hacnenonatens [ 12—14], Tak u Bcex ero Haciaemaukon [11; 24].

IIpaBo Ha 00s3aTENBHYIO OJIIO B HACJIEICTBE OTPAHIMYUBAET BOJIIO HACIEAOAATeNs U SABISETCS MUCKIIIO-
YCHHEM M3 OCHOBOTOJIAraroIero MpUHITUIAa CBOOOIBI 3aBElIaHusl, TIO3TOMY MCCIIEA0OBAHUE MTPABOBBIX HOPM,
PETYIHPYIONUX MPABOOTHOIIIEHUS, CBSI3aHHBIE C MPEIOCTABICHIEM, BBIJIEIICHHEM M 3al[UTON MpaB Ha 00s-
3aTeIbHYIO JOJI0 B HACIEICTBE, HEOOXOIUMO IS AATbHEHIIIEro COBEPIIEHCTBOBAHUS TPAKAAHCKOTO 3aK0-
HOJATEeNbCTRA.
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Mypaaarbl MiHAETTI yJiecKe KYKbIK: CAJIBICTHIPMAIbI-KYKBIKTBIK TAJ1ay

Ocuet 6ocTaHAbIFEl Karuaacskl Kasakcran Pecrybnukaceiabiy, Peceli DenepanusachiHbIH KoHE Keibip Oacka
eJIepAiH MyparepiiK KYKbIFBI YIIIH HETi3 Kanaymsl 0ossin TaOburansl. OChl KaFugara CoMKec Ke3—KelreH
azaMar e3iHiH 0apJbIK MYJIKiH 3aH OOMBIHIIA Myparepiep TOObIHA KipeTiH yKoHe KipMEHTiH TyJiFanapra, sFHi
OHBIH TYBICHI OOJBIN TaOBUIMANTHIH ajamIapra ecHeT eTe ajaibl. Mypa KaluablpyIIbl TOyenai, eHOeKke
KapaMChl3 TYBICBIH KaMTaMachl3 €Ty YILIIH ©CHeTTe KepceTHecene, OFaH MypaJarbl MiHIETTi YJiec
KapacTeIpbiIazpl. O Myparepilik MYJIKTIH KeMUIICHAIPIIreH YIeCiH KaMTaMachl3 €TeTiH KYKBIKTHIK KOpFay
TEeTiKTepiHiH Oipi peTiHae KbI3MET eTeii. 3epTTey TaKbIPHIOBIHBIH ©3CKTLIIr MbIHA/A: Mypajarbl MiHIETTI
yJlecke KYKBIK ©CHET OOCTAHIBIFBIH JKAIFBI3 HIEKTEY OOJBII TaObUIagbl XKOHE Mypa KaIABIPYIIBl ©3iHIH
GapibIK MYJIKiHE ©cHeT maiblHmaca, Oipak OHEAFbl MIHZACTTI yJecKe KYKBIFBI 0ap Myparep KepceTiiMereH
JKarJalia raHa KoJmaHbpuIagsl. ©Ocuer O0CTaHIBIFEI KaFUJAchlH MYHZall MIEKTey ©31H eMip cypyre KaKeTTi
KypaJiilapMeH o3 OeTiHIle KaMTaMachl3 eTe aJMalThIH Myparep/i Kopray Liapachl PeTiHe FaHa TYbIHAAHIbL.
Astop Kaszakcran, Peceii xoHe keiibip 6acka ennepaiH 3aHHaMallapbIHIAFbl Mypaiarbl MiHACTTI yiecTi Oepy
YFBIMBIH, MOJILIEPiH JKOHE TOpTiOiH, COHJAH-aK 3epTTeNeTiH KYKBIKTBIK KaTbIHACTapibl pETTEHTIH
HOpMaJ1ap/ibl KYKBIK KOJIIaHy Ke3iHJIe TybIHIaWThIH MAcesIeNnepii 3epTTereH.

Kinm ce30ep: Mypanarbsl MIHIETTI yllecke KYKBIK, Myparepiik KYKbBIK, MIHICTTI Myparepiep, Myparepiik
mymik, Kazakcran, Pecelf, ecuer GocTaHABIFBI, ©CHET OOCTaHABIFBI KaFUIachl, Myparep/i KOopray IIapackl,
MYparepiik KyKbIKTHIK KaTbIHacTap, Myparepiik MyJIiK.
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A.A. Nukusheva

Right to hereditary portion: comparative legal analysis

The principle of free testament is fundamental to the inheritance law of the Republic of Kazakhstan, the Rus-
sian Federation and some other countries. In accordance with this principle, any citizen can bequeath all his
property to persons both included and not included in the circle of heirs under the law, that is, persons who
are not his relatives. To ensure that a dependent relative of the testator is unable to work, a relative whom he
did not mention in the testament, there is a hereditary portion. It serves as one of the mechanisms of legal pro-
tection, providing a guaranteed share of hereditary property. The relevance of the research topic is that the
right to a hereditary portion is the only restriction on the freedom of the testament and applies only if the tes-
tator made a testament for all his property, but the heir having the right to the hereditary portion in it is not
indicated. Such a restriction on the principle of testament freedom arises only as a measure of protection for
an heir who is unable to independently provide for himself with livelihoods. The authors study the concept,
size and procedure for the provision of a hereditary portion in the legislation of Kazakhstan, Russia and some
other countries, as well as the problems that arise when enforcing the rules governing the investigated legal
relationship.

Keywords: right to a hereditary portion, inheritance law, obligatory heirs, inheritance property, Kazakhstan,
Russia, will and testament freedom, principle of will and testament, measure of protection of the heir, legal
relations, inheritance property.
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The concept, essence and types of tourist activity
in the Republic of Kazakhstan

This scientific article discusses the basic provisions on the concept, essence and types of tourist activity in the
Republic of Kazakhstan. The authors study the main specifics of tourist activities in the Republic of Kazakh-
stan at the present stage. Attention is drawn to the fact that today the sphere of tourist activity is one of the
most significant and priority areas of the modern economy of any civilized state, which is aimed at satisfying
the requirements of people and improving the quality of their lives. In addition to studying the current legisla-
tion of the Republic of Kazakhstan, the authors of the article also, within the framework of a comparative
analysis, turn to the legislation of the Russian Federation, first of all, to the provisions of Federal
Law No. 132-FL «On the Basics of tourist activity in the Russian Federation» (dated November 24, 1996).
The methodological basis of this scientific work was made up of dialectic, systemic, comparative legal, nor-
mative and other methods of cognition. This article discusses some classifications of types of tourism that
currently exist. Tourist product is characterized as the basis of all tourist activities. The components of the
tourism product, as well as its main consumer properties, are considered. It is concluded that by creating the
most favored nation treatment for travel agencies, the legal and regulatory framework in the sphere of tour-
ism, the state provides equal conditions for the implementation of tourist activities by legal entities and indi-
viduals, and promotes the development of international cooperation. The authors of this study pay due atten-
tion to the features of tour operator activities and travel agents in the tourist market.

Keywords: tourist activity, tourism, tourist, types of tourism, tourist product, tour operator activity, travel
agent activity, legislation on tourist activity, functions of tourist activity.

Introduction

At this moment in time, the tourism sector can be defined as one of the main areas of economic activity
of any civilized state. Tourism is directly connected and gives rise to the grounds for the emergence of the
sphere with certain services, goods, foreign currency, as well as employment and investment issues. In coun-
tries where tourism has become a successfully developed service sector, it maximally affects their national
development in economic and social senses.

International tourism comprehensively interacts with various areas of the state activities. This indicates
that, of course, there is a certain influence of the tourism sector on the structure and variety of other types of
economic activity of each particular state both at the national and international levels.

In the modern period, tourism is a whole system that can offer endless opportunities to get acquainted,
first of all, with the history, culture and customs of a given country, as well as with the spiritual and religious
values of its people. The most important advantage of the tourism industry is, of course, the revenue flowing
into the treasury of the state.

Today, the tourism sector is the world's largest industry and is an established component of the current
processes of globalization of modern society. The rapid development of the tourism sector attracts the atten-
tion of various economists, lawyers, various international bodies and organizations in order to be able to reg-
ulate the existing extra national, international movement of goods, services and people; protect the sover-
eignty and security of the state; grant the special status to international tourists, etc.

Materials and methods

The methodological basis of the work is represented by systemic approaches to the study of theory, le-
gal acts that relate to issues of legal regulation of tourist activities and, in particular, issues related to the con-
cept, essence and types of tourist activities in the Republic of Kazakhstan. In addition, methods of analysis,
synthesis, comparison, as well as dogmatic analysis, historical and normative, substantive and functional
techniques are used. The theoretical basis of the study is expressed by the works that were performed by
Strigunova D.P., Akhtyamova Ye.V.
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The legal framework of the research is represented by the Law of the Republic of Kazakhstan dated
June 13, 2001 N 211 «On Tourist Activities in the Republic of Kazakhstan» and the Federal Law of the Rus-
sian Federation «On the Basics of Tourist Activities in the Russian Federation» (as amended on June 4,
2018) (version on July 1, 2019), as well as international legal acts affecting tourist activities issues.

Results

The essence of tourism lies in the fact that it represents one of the dominant areas of the modern world
economy, the purpose of which is to satisfy the needs of subjects and improve the quality of their life. The
role of tourism is clearly manifested in solving all kinds of socio-economic problems in various regions.
With its help, the development of small and medium enterprises is ensured. Tourism has an impact on the
development of transport, communications, catering, leisure, entertainment and recreation. National tourism
is being integrated into the international system of tourism business services for travelers with various goals,
and this is how it favorably affects the development of international cooperation and raises the cultural level
of the population.

The internal nature and essence of tourism are dualistic in nature, on the one hand, tourism is a special
kind of travel, and on the other hand, it is a kind of activity for organizing and realization of these trips.

Tourism organizations are organized by companies that specialize in the provision of tourism services.
The paramount ask in the implementation of tourism activities is definitely to ensure the safety of tourists.
It should be guaranteed by the provision of effective legal levers regulating the sphere of relations between a
tourist company, the state and the host state.

Understanding the essence of tourism as a category is impossible without considering and researching
the definition of «tourist activity».

Tourist activity is traditionally regarded as a special kind of entrepreneurial activity with its individual
characteristics. These include, in particular, the isolation of tourism activities, the possibility of various risks,
the focus on obtaining and extracting income from the sale of tourism services, and the state registration of
participants in tourist relations.

Tourist activities may well be characterized as the mutual and intermutual activities of travel coordina-
tors to create and promote a tourism product, as well as the totality of certain actions of tourists buying this
product.

Tourist activities in the Republic of Kazakhstan are regulated by the Law of the Republic of Kazakhstan
«On Tourist Activities in the Republic of Kazakhstan» dated June 13, 2001.

According to clause 12, article 1 of the said Law, tourist activity is an entrepreneurial activity of indi-
viduals or legal entities for the provision of tourist services. [1] Likewise, the object of the activity in ques-
tion is tourism, which, in the first place, means traveling outside the place of stay of the consumer of tourist
services, which is not connected with making a profit.

In accordance with the provisions of this regulatory legal act, international and domestic tourism are
considered as organizational forms of tourism.

International tourism includes:

Inbound tourism — travel within the Republic of Kazakhstan of persons who do not reside permanently
on its territory;

Outbound tourism — a trip of citizens of the Republic of Kazakhstan and persons permanently residing
in the Republic of Kazakhstan to another country.

Domestic tourism is a journey with in the Republic of Kazakhstan of citizens of the Republic of Ka-
zakhstan and persons permanently residing in its territory.

Types of tourism — social, environmental, hunting, fishing, adventure, sports, business, congress, med-
ical-recreational, cultural-educational, religious, medical, for children and young people, event and
others [1].

It seems that in this case, tourist activity should be considered in the broad sense of the word, including
in its concept on a parallel track the activities of certain government bodies, tourists, their associations, bod-
ies ensuring the safety of tourists, etc.

Discussion

Analysis of the Law on tourist activities of the Republic of Kazakhstan allows us to conclude that the
conceptual apparatus of this regulatory act is imperfect. So, article 2 of this law is devoted to the legislation
of the Republic of Kazakhstan on tourist activities. It is completely clear that this does not mean specifically
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legislation on the types of activities of tour operators and travel agents, but, in general, the regulatory frame
work of the tourism sector.|[1]

In Russian sources, it was proposed to amend the Federal Law of the Russian Federation «On the Ba-
sics of Tourist Activity in the Russian Federation» (as amended on June 4, 2018) (as amended on July 1,
2019) by amending the term «tourist activity» in the relevant articles, for example, the term «activities in the
sphere of tourismy.

The concept «activities in the sphere of tourism» can include the activities of various subjects of tourist
relations: tourists, tourist organizations, tourism industry workers, state authorities and local governments.

When conducting a comparative analysis, we can conclude that, according to the legislation of the Rus-
sian Federation, tourist activity is a tour operator and travel agency activity, as well as other travel organiza-
tion activities.

This gives reason to identify the three main components of tourist activities:

Tour operator activities;

Travel agency activities;

Other travel arrangements.

According to legal definitions given by the Russian legislator, tour operator activity is the activity on the
formation, promotion and sale of a tourist product carried out by a legal entity. Travel agency activity is an ac-
tivity on promotion and realization of a tourist product carried out by a legal entity or an individual entrepre-
neur. Other activities for the organization of travel can be considered excursion, hotel activities, etc. [2].

Tourist product traditionally consists of the following components: basic services, additional services
and related services. The tourist product is sold to the client in the form of a tour. The tour is presented as a
whole, as a result of the activities of the tour operator, formed on a specific route and for specific duration.

The main range of services includes a set of services that make up the service program for the tour.
The main range of services is a necessary component of any tour, regardless of who this tour is oriented to.
Often, basic services are combined into a tour package, the primary unit of a tourist product, which is an ob-
ligatory part of the tour.

Additional services — another important component of the tour, providing for any services that, at the
discretion of the consumer and according to his preferences, can be provided to him for an additional fee.
Such services can be added to the price of the tour at the time of purchase, or offered to the client during the
tour and paid for by him independently.

Related services include the provision of tourist equipment, national souvenirs, tourist symbols; curren-
cy exchange, credit services, Internet access and other types of services; mail and telegraph services, other
types of communication, the provision of individual safes, etc.

Tourist product has consumer properties. Traditionally, in theoretical developments governing this is-
sue, one can indicate such basic consumer qualities of services as:

Reasonableness — the services provided should be correlated with the purpose of travel, not be exces-
sive and meet the needs of the tourist;

Efficiency — achieving the best result with reasonable expenses from the tourist side;

Reliability — the correspondence of the expected content of the tourist product to the actual, the relia-
bility of the advertising information;

Integrity — the ability of a product to fully satisfy the needs of a tourist;

Clarity — the conditions of use of the product should be clear to both the tourist and the staff involved
in its service operation;

Simplicity — this means ease of operation, which means minimizing costs while maintaining places of
stay in good condition;

Adaptableness — the ease of adapting the product in the service system to different type of consumer;

Usefulness — the ability of product to be used to achieve both one specific and combined goals
(for example, relaxation and study).

V.A. Kvartalnov characterized the tour product as «a combination of services and tourist goods». Tour-
ist product includes tours, united by purpose, tourist-excursion services and tourist-souvenir goods [3; 137].

The Kazakhstan legislator gives the following definition of the category «tourist product». This is a
complex of tourist services sufficient to satisfaction the needs of the tourist during the trip [1].

It will be observed to the opinion of D.P. Strigunova, who is quite critical of the use by the Russian leg-
islator of the phrase «other travel organization activities». Firstly, the author makes a conclusion that we
should talk about «organizing of tourist trips», and the tour operator is the person acting as their organizer.
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«However, tourist activities should be understood not only the activities of tour operators, but also trav-
el agents who are specialized subjects of entreprencurial activity in the sphere of tourism». Secondly,
D.P. Strigunova proposes to exclude the concept «other travel organization activities» from the Law on the
Basics of Tourism Activities [4; 25].

Ye.V. Akhtyamova offers a completely different definition of tourist activity from a legal one. She be-
lieves that tourist activity is the activity of tour operators in the formation and promotion of a tourist product,
as well as the legal relationship between tour operators and travel agents regarding its joint promotion and
sale to tourists in the form of a comprehensive tourist service (tour) [5; 32].

Joint and coordinated tour operator and travel agency activities with the reasonable formation and or-
ganization of tours and their distribution among the population of the country, will ensure guaranteed excit-
ing and informative travel and differentially help to resolve the issue of choosing an individual tour for any
segment of the population. Taking into account the correct and reasonable formation of a tourist product,
tourism is also one of the most serious factors in strengthening the prestige of the state and its importance in
the eyes of the world community and ordinary citizens.

In theory, the main functions of travel companies are called organizational («production»), mediation
and information and consulting. The first of them corresponds to tour operator activity and the second and
third correspond to both tour operator and travel agency. The provision of information and consulting ser-
vices refers to «other travel organization activities».

O.N. Vikulova points out the need to distinguish tourist activities from activities to provide tourist ser-
vices. Tourist activities, in her opinion, is the professional activity of individuals and legal entities in organ-
izing travels, in which the travel company acts as the organizer of the trip, but not the performer of the ser-
vices included in such a trip [6; 76].

Like any activity created by man, tourist activity presupposes the presence of certain functions. The
main functions of tourist activities include the following:

Function Appropriation

Cognitive Assumes — the acquisition of new knowledge, acquaintance with new territories, cultures,
customs, peoples, etc.

Health-improving The restoration of a person’s physical condition is paramount due to
proper leisure and comprehensive rest. A special place in tourist activities within the
framework of this function under consideration is recreation.

Social-communicative | In the process of his travel, a tourist, besides perceiving the impact of the surrounding re-
ality, he effectively influences it himself. Mostly, this is related to international tourism, in
the cases of interaction between different peoples and nations with their own established
customs and orders. The tourist and the meeting party strive to achieve a certain under-
standing and warm relationship. Particularly noteworthy is the cooperation of tour opera-
tors and the inviting

company.

Sportive Active leisure types today are quite popular among the urban population. A fashion for a
healthy lifestyle, improvement of one’s physical condition, increase of sports opportuni-
ties, in turn, leads to a change in living standards for the better.

Esthetic The spiritual development of man is also of great importance. Consequently, tour opera-
tors satisfy the needs of tourists by forming and organizing tour packages to creative plac-
es, museums, theaters, historical and

new architectural complexes, etc.

Creative A tourist, acquiring fresh sensations  and new knowledge and
opportunities, sees new facets of the world. This brings into being the need for creation
and realization of one’s creative potential.

Pilgrimage The religious direction in tourism sphere is one of the oldest. The
necessity of visiting spiritual places for certain categories of people causes the creation of
various and different tourism programs in the appropriate direction.

Tourist activities fall under the regulation of the general principles of international law, such as the
principle of non-interference in internal affairs, the principle of fair execution of contracts, the principle of
sovereign equality, etc. The principle of respect for rights and human freedoms is undoubtedly of paramount
importance in the regulation of tourism activities in the system of listed international legal principles.
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The Republic of Kazakhstan is a participant of two main multilateral human rights treaties of the Inter-
national Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Po-
litical Rights, which contain the following provisions:

States recognize the rights of citizens to rest and periodical vacation leave (Article 7 of the International
Covenant on Economic, Social and Cultural Rights);

States encourage the development of international contacts in the cultural sphere (Article 15 of the In-
ternational Covenant on Economic, Social and Cultural Rights) [7];

To ensure their cultural development, all peoples have the right to freely dispose of natural wealth and
resources (Article 1 of the International Covenant on Civil and Political Rights);

Each citizen has the right to free movement and the right to leave any country, including his own (Arti-
cle 12 of the International Covenant on Civil and Political Rights) [8].

Conclusion

Regulation of the tourism business at the state level is carried out with the aim of supporting domestic
and inbound tourism, protecting the interests of manufacturers of domestic tourism products; protect the
rights of travelers, etc.

Forms of state support for the tourism sector are divided into direct and indirect.

Direct forms are investments that are aimed at organizing and creating tourism infrastructure, expenses
for specializing regular personnel, marketing, advertising and information support for promoting a national
tourism product on the international market.

Indirect forms of tourism support include:

Tax and customs incentives that encourage investment;

Regulation of international relations of various travel agencies on the basis of bilateral government
agreements and legislative acts on foreign economic activity.

Ideally, the state is interested in the development of tourism as an effective sector of the economy and
an effective means of bringing nations closer together. Creating the most-favoured-nation treatment for trav-
el agencies, the legal and regulatory framework in the sphere of tourism, the state ensures an equal condi-
tions for the implementation of tourist activities by legal entities and individuals, and promotes the develop-
ment of international cooperation.

As can be seen from the above, at the present day tourism is a special area of activity that has the poten-
tial for further successful development. It is characterized by a complex and multi-stage process of preparing
a tourist product, activity in the tourist market of tour operators and travel agents. A tourist product should
initially be oriented towards tourists who have set a definite goal, striving to receive quality services and re-
quiring a guarantee of their own rights and interests. Undoubtedly, the development of tourist activity is fa-
cilitated by the improvement of legislation. At the moment, tourist activity is one of the most important and
promising areas of the economy.
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Ka3zakcran Pecny0iuKachIHAAFbI
TYPHUCTIK KbI3MeT YFbIMbI, MOHI JK9HE TYpJiepi

Maxkanana Kazakcran PecrryGiikacsiHIaFb! TYPHCTIK KBI3METTIH TYCIHIT, MOHI JKoHE TYpJIepi Typabl HeTi3ri
epekenep KapacThIpbUIFaH. ABTopyap Kasipri kesengeri Kasakcran PecryOnmMkachIHOAarbl TYpHCTIK
KbI3METTIH HETi3ri epeKUIeTiKTepiH 3epTTereH. bByriHri TypuCTiK KbI3MET cajachl —axamIap.blH
KaKETTUIIKTEPiH KaHAFaTTaH/IbIPYFa JKOHE OJIap/blH eMip CYpy CalachlH apTThIpyFa OarbITTalFaH Ke3 KeJreH
OPKCHHETTI MEMJICKETTIH Ka3ipri SKOHOMHKACBHIHBIH €H MaHBI3bl )KOHE 0achiM OarbITTapbIHBIH Oipi 6OJbII
TaOblIaThIHBIHA Ha3ap aynapbuiraH. Kazakcran PecryOmuKachbIHBIH KOJIIAHBICTaFbl 3aHHAMACHIH 3epJIeieyACH
0acka, Makajla aBTOPJIApbl CaJBICTBIpMAlbl Tanmay mreHOepinne Peceit denepanmschlHbBIH 3aHHAMACHIHA,
Oipinmi ke3exre «Peceii ®enmepanuscelHIaFrbl TYPHUCTIK KBI3METTIH Herimepi Typams» Ne 132-03
Oenepanablk 3aHBIHEIH epexenepine (1996 >xpurrbl 24 Kapamajgarbl) KYTiHTeH. FBUIBIME KYMBICTBIH
o/liCHAaMaIbIK HETi31H JHAICKTUKAIBIK, )KYHEll, CalbICTHIPMAbl-KYKBIKTHIK, HOPMATHBTIK YKOHE TaHBIMHBIH
e3re Jne omictepi Kypaiael. Makamama Kasipri Keszeri Typu3M TYpJEpiHIH Kelbip ikikTemesepi
KapacThIpbUIFaH. TypUCTIK OHIM OapIIbIK TYPUCTIK KBI3METTIH Heri3i peTinae cunarranrad. TypHUCTiK OHIMHIH
KOMIIOHEHTTEpI, COH/lali-aK OHBIH HETi3ri TYTHIHYIIBUIBIK KaCHETTepi KapacThpburaH. TypHCTiK (upmMaiap
YLIiH OapblHIIA KOJAMJIbI JKaFqail jkacay PEKUMIH, TYPH3M CalachlHAarbl KYKBIKTBIK JKOHE HOPMATHBTIK
0a3aHbl Kypa OTHIPHIN, MEMJICKET 3aH/BI JKOHE JKEKe TYJIFaJIap/blH TYPUCTIK KBI3METTI XKy3ere achIpybl YIIiH
TeH >KaFmaiiap/Abl KaMTaMachl3 €Teli, XaJbIKapajblK BIHTHIMAKTACTHIKTEI JAaMBITyFa BIKIAl €Tell JereH
KOPBITBIHIBI TYKBIpEIMAAIAEL. OCHI 3epTTEYAIH aBTOPJAphl TYPUCTIK HAPBIKTAFbl TYypOIEPAaTOPIIBIK JKOHE
TYpareHTTIiK KbI3METTiH epeKIIeTiKTepiHe Ha3ap ayJapraH.

Kinm coe3dep: TypUCTiK KbI3MET, TYPHU3M, TYPHUCT, TYPU3M TYpJIEpi, TYPUCTIK OHIM, TypOIIEPATOPJIBIK KbI3MET,
TYpPareHTTIiK KbI3MET, TYPUCTIK KbI3MET Typajbl 3aHHAMa, TYPUCTIK KbI3MET (QyHKUHUSIAPHI.

JL.P. Amuena, A.C. Kpiznap6ekosa, E.H. Kiroea

IlonsiTHe, CYIIHOCTH M BU/JbI TYPUCTCKOM JeATEJIbHOCTH
B Pecny0iinke Kazaxcran

B cratee paccMOTpPEHBI OCHOBHBIE TIOJIOKEHHS O MOHITUH, CYIIHOCTU U BUAAX TYPUCTCKOH NEATEIBHOCTH B
Pecny6nuke Kazaxcran. ABTopaMu u3ydeHa OCHOBHas crienu(uKa TYpUCTCKOM nesTenbHocTH B PecryOnuke
Kaszaxcran Ha coBpeMeHHOM 3tamne. OOpalieHo BHUMaHHE Ha TO, YTO HAa CErOJHSIIHMNA MOMEHT cdepa Typu-
CTCKOH JIESITEIbHOCTH MPEICTABISIETCS OTHON M3 CaMBbIX 3HAUMMBIX M INPHOPUTETHBIX HAIlpaBJICHUI COBpe-
MCHHOH KOHOMHKH JTIO00TO IIMBIIIM30BAaHHOTO T'OCYIAapCTBa, KOTOpasi HalpaBiieHa Ha YAOBIECTBOPEHHE IO-
TpeOHOCTel! JTo/iel 1 MOBBIIICHNE Ka9eCTBa X JKU3HH. [ToMHMO M3ydeHns AeHCTBYIOMEro 3aKOHOAATeIbCT-
Ba PecrryObmukn KazaxcraH, aBTOpBI CTaTBH B paMKaxX CPaBHHUTEIBHOTO aHANIM3a OOpaIIaloTcs K 3aKOHOJaA-
TenbcTBy Poccuiickoii ®denepanuu, B nepByro ouepenb, k nonoxeHusM depepansHoro zakona Ne 132-03
«O06 ocHOBax TypUCTCKOM nesiTenbHOCTH B Poccuiickoit denepaunn» (ot 24 Hosi6ps 1996 r.). Meronomnoru-
YECKyl0 OCHOBY IAaHHOW HaydyHOH pabOTBl COCTAaBWIM IUAJCKTHYECKUH, CUCTEMHBIH, CpaBHUTEIbHO-
MpaBOBOH, HOPMATUBHBIN U MHBIE METO/bI MO3HaHUA. M3ydeHbl HEeKOTOpbIe KIacCU(PUKAIUU BUIOB TYpH3Ma,
CYIIECTBYIOIINE B HACTOSIIMI MOMEHT. TypHCTCKHIA POIYKT OXapaKTepU30BaH B KauecTBe Oasuca Bceil Ty-
PHCTCKON NIeSITENLHOCTH. PaccMOTpEHBI KOMIIOHEHTH! TYPHCTCKOTO IPOAYKTA, a TAKXKE €ro IJIaBHBIE IOTpe-
outenbckue cBoiictBa. ChopMyIpOBaH BEIBOJ O TOM, UTO, CO3/laBasi pEKIM HaUOOJIBIIETro GJIaronpHsTCTBO-
BaHUS JUIS TyppUpPM, IPAaBOBYIO M HOPMATUBHYIO 6a3y B cepe TypHu3Ma, rocyJapcTBO 00ecIieunBaeT paBHbIe
YCIIOBHSL [UISI OCYIIECTBIICHHSI TYPUCTCKON AEATENEHOCTH IOPUINYECKUMH U (PU3MUECKUMH JIHI[AMH, CIIOCO0-
CTBYET Pa3BUTHIO MEXIYHApPOAHOTO COTPYIHMYECTBA. ABTOpPaMM JAaHHOTO HCCIIEIOBaHUS yIeJIeHO ocoboe
BHMMaHHE 0COOEHHOCTSIM TypOIIEPaTOPCKON U TypareHTCKON JeATeIbHOCTH Ha TYPHCTCKOM PBIHKE.

Kniouesvie cnoga: TypucTcKasi JeATeIbHOCTD, TYPU3M, TYPUCT, BUABI TYpU3Ma, TYPUCTCKHH NMPOAYKT, Typo-
TepaTopcKasl AesITeNIbHOCTh, TypareHTCKas JIEITeNbHOCTh, 3aKOHOJATENBCTBO O TYPUCTCKON IEATEIbHOCTH,
(YHKINY TYpUCTCKOH NESTEIBHOCTH.
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ITy0iM4HBIC KOMIIAHMHN KAK CYy0beKThI YaCTHONPABOBBIX
orHoueHuit B Pecny0osinke Kazaxcran

Iempro paboTel siBIsieTcs paccMoTpeHne MHcTHTyTa «[lyOnmudHass KoMmaHMs», KOTOPBIH MPOCYIIECTBOBAI
B 3aKOHOJIATEJIbCTBE 00 aKIMOHEpHBIX obmiecTBax Pecnyonmku Kaszaxcran ¢ 2007 r. mo cepenunst 2018 1.,
1 000CHOBaHHE HEOOXOIUMOCTH BOCCTAaHOBJICHHS TaHHOTO BHIa Koproparwmii. [Tyrem cpaBHUTENBHOTO TIpa-
BOBOTO aHAJIM3a 3aKOHOJIATEIHCTBA M KOPIOPATHBHOM MIPAKTHKH 3apyOe:KHBIX TOCYAAPCTB B CTAaThe TPHUBEIe-
HBI JI0Ka3aTeJbCTBA HEOOXOANMOCTH JAaHHOTO IIPAaBOBOTO MHCTHTYTa Iyl Ka3zaxcraHa, COOTBETCTBYIOIIETO
npuxmunam ODCP, Konnenmuu npaBosoit nomutuku u [locnanus [epBoro Ipesnaenta PecnyOnuku Ka-
3axcTaH 00 YKPEeIJIeHHH MHCTUTYTA «ITyOIMYHBIX KOPIOpAnMii» U BHEIPEHUH MPUHIIUIIOB KOPIIOPATHBHOTO
ynpasneruss OOCP. B pesynsrate cpaBHEHUS] HHCTHTYTA ITyOIMYHBIX KOMIAHHNA C WHBIMU IOPHIUIECKIMHU
mMIaMu my6nuaHOTo mpaBa B Ka3axcraHe aBTOPHI MPHUXOMAT K BBIBOAY O IPEIBSBICHUH K IOPHUIUIECKUM
JMIaM IIyOIMYHOTO MpaBa TPeOOBaHUH TOJIBKO B YaCTH COONIOAEHMS MPO3pavHOCTH (PUHAHCOBOH OTYETHO-
ctu. PaccMOTpeB 3HauMTENBHEIN TepedeHb MOA3aKOHHBIX akToB PecmyOmmkm Kazaxcral, peryaupyrommux
KOPIIOpaTHUBHBIC OTHOIICHHS B OPTaHU3aLMsIX ¢ IpeodIagaroIeil Joei yqacTus rocy1apcTBa, ClieliaH BEIBOJ
006 obs3atensHOCTH cobmroaenus npuHIHIoB ODCP 1 Bcex KOpIopaTHBHBIX OpraHU3aliid, He3aBUCHMO OT
(hopMBI COOCTBEHHOCTH, a TakKe O 3aKPEIUICHHM NMPUHIHUIIOB KOPIOPATHBHOTO YIPaBIEHHS HE HAa YPOBHE
MO/3aKOHHBIX aKTOB, @ HA yPOBHE 3aKOHOB.

Knrouegvie crosa: akumoHepHOE OOLIECTBO, TyOINYHAs KOMIIAHUS, KOPIOpaL¥s, IPHHIHUIIBI KOPHOPaTHBHO-
ro ynpasienuss OOCP, mpo3padHOCTh BeieHHA OM3HEca, IIPaBa aKIHOHEPOB, OTYETHOCTh, COBET AUPEKTOPOB,
Konexc kopropaTHBHOTO yIIpaBIIeHNs], OpraHu3anys MyOJInYHOTO HHTepeca, aKiuy, GoHIoBast Oupxa.

Beeoenue

B nensax obOecriedeHus Mpo3pavyHOCTH JACSITEIbHOCTH aKIIMOHEPHBIX OOIIECTB W MPHUBJICYCHHUSI UHBECTO-
pos 19.02.2007 r. B 3akon Pecniyomuku Kazaxcran «O06 akinoHepHBIX 001IecTBax» (nanee — 3akon 06 AO)
ObL1 BBeieH MHCTHTYT «llyOmmunas kommanus (cT. 4—1). OgHako 3a 10 neT ¢ MOMeHTa BBEJIEHHUS 3TOTO HH-
CTUTYTa, HECMOTPS Ha yTBEpXkIeHNE | 0CyIapCTBEHHOTO CTaHIapTa C OIMCAaHUEM BCel MPOIeAyphl, He OBLIO
3apEruCTPUPOBAHO HU OJHOM MyOruHOM KoMnaHuu. Hu 071HO akImOHEpHOE 00IIEeCTBO, 00J1a/1a0Iee BCEMU
MpU3HAKaMU MyOIMYHON KOMITAHUY, HE 0OpaTHIIOCHh B YIIOJTHOMOYEHHBIN OpPTaH C 3asSBJICHUEM O TIPU3HAHUU
TaKOBOI1; HE BHECJIO U3MEHEHUs B Y CTaB M HE Pa3MECTHIIO €ro Ha BeO-caliTe KOMITAHUH U T.[I., KaK 3TO OBLIO
MIPEAYCMOTPEHO 3aKOHOIATEILCTBOM. A caMoOe TIIaBHOE — HE IIPOU30IIUIO0 MACCOBOTO OTKPHITOTO pa3MeIlie-
HUS aKIUi JJ1s pojIaxu BceM skenaromuM. B pesynbrare 3akonom PK ot 02.07.2018 r. Ha3BaHHAs CTaThs
ObL1a nckmovena u3 3akoHa PK «O0 akimoHepHBIX 00IIecTBax».

Ienbto Harel paboOThI ABJISCTCS PACCMOTPEHHUE BOMPOCOB O MOHATHH W MPABOBOW CYIIHOCTH ITyOJIMY-
HBbIX KOMIIAaHUH C TeM, 4TOOBbI ONPENCIUTh — HACKOJIbKO 0OOCHOBAaHHBIM M COOTBETCTBYIOIIMM IPABOBOU
TIOJINTUKE SIBJISIETCS MCKITIOYEHNE HOPM O ITyOJIMYHBIX KOMIIAHHSIX U3 3aKOoHOAaTenbcTBa Pecnyonmkn Kazax-
ctad. B 3amauu nuccnenoBaHus BXOAUT 0030p UCTOPUM BOSHUKHOBEHUS MyOJIMYHBIX KOMIIAHHMA, pACCMOTpe-
HUE HanOoJIee aKTyalbHBIX 110 TEME CTAaThH NPUHIUIIOB KopriopaTUBHOro ynpasieHus ODCP, ux npumene-
HUE B 3apyOeXHBIX IOpUCAUKIHIX. KpoMe Toro, MpoBefieH aHaIn3 3akoHojaTeNnbcTBa PecnyOmmku Kazax-
CTaH, PETYJIUPYIOIIETO paccMaTpUBaeMble OOIIECTBEHHBIC OTHOIICHUS! M UHCTUTYTHI B KOPITOPATUBHBIX Op-
TaHU3AMMSX C YIaCTHEM TOCYAapCTBa, B OCOOCHHOCTH HHCTUTYT IOPUANIECKUX JIHI] ITyOTMIHOTO TIpaBa, TaK
KaK OJHUM W3 apryMEHTOB HCKITIOYCHHSI WHCTHUTYTa ITyOJIMYHBIX KOMITAHUNA OBUIO HAMYHE SKOOBI aHajlo-
TUYHOTO MHCTUTYTA FOPUIUYECKUX JIUI] ITyOJIUIHOTO MpaBa.

B ropunnueckoii Hayke Pecrrybnukn Kazaxcran ncciaenoBanus B OTHOIIEHWH PaCCMaTPHBAEMOTO HAMHU
WHCTUTYTA HE TPOBOIUIIHCE.
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[lyO6nuyHble KOMITAHWH, WM KOPIIOPAINH, SBIISIFOTCS OCHOBHBIMH CyOBEKTaMH KOPIMOPATHBHBIX
OTHONICHUH W KOPIIOPAaTHUBHOI'O MpaBa KaK OTpaciy npaBa W Hayku. B Kazaxcrane xopmopaTnBHOE MpaBo
HE TIONYYWUJIO CBOETO pPa3BUTHUA JaXKe B KAYECTBE OTPACIM 3aKOHOJATEIBCTBA. JTUM OOBSICHIETCS
MPaKTUYECKOE OTCYTCTBHE HAYYHBIX MYyONUKAIHMHA O MyOJUYHBIX KOMIAHUSX B OT€UECTBEHHOH IPaBOBOU
HayKe, a TaKkKe HeOOJIbIIOEe KOJNWYECTBO TPYAOB B IIEJIOM II0 KOpIOpaTHBHOMY IipaBy. M3 pabor
MOCJICTHETO JCCATHICTHS 00 OOIIUX BOMPOCAaX KOPIOPATUBHOTO TpaBa, €ro CyObeKTaX MOXXHO OTMETUTh
paboter M.K. CynefimeHoBa «['pakIaHCKOE TPaBO U KOPIIOPATHBHBIC OTHOIIEHUS: MPOOJIEMBI TEOPUU H
npaktuku (2013), ®@.C. KaparycoBa «OCHOBEI KOPITOPATUBHOT'O MIPaBa U KOPIIOPATHBHOE 3aKOHOIATEIBCT-
Bo Pecmry6mkm Kazaxcram» (2011), C.H. Knumkuna «Koproparun u kopriopaTuBHOe ipaBo B Kazaxcra-
HE: YTO BKJIIOYAIOT B ceOs 3Tu moHsaTus» (2011), [I.A. Ucaiikuna «KopnopaTuBHoe mpaBo: Kpyr cyObek-
ToB» (2013) m HEexoTOphie apyrue. OMHAKO CBEACHHUS O MyONMUYHBIX Kopropammsx B Kazaxcrane, kpome
pa6ot T.B. Kiimmogoii, orcyrcTBytor [1; 61].

W3 mocTCOBETCKUX CTpaH HAUOOJbBIIEE YUCIIO MyOIHKAIMN TI0 KOPIOPATHBHOMY MIPABY B IEJIOM U €T0
OTACNBHBIX MHCTUTYTax uMeetcs B Poccuiickoit @enepanuu, rae ¢ 2013 r. ObUM BHECEHBI COOTBETCTBYIO-
IIHE JIOTIOJTHEHUS B TPAXKIAHCKOE 3aKOHOIATENBCTBO, BBEJICHBI JIeraibHble nedunnimn. Ho u 3neck Gynma-
MEHTAJILHBIC UCCIICJIOBAHUS KACAIOTCSl B OCHOBHOM I'OCY/IapCTBEHHBIX ITyOIHMYHBIX KOPIIOPAIIHIA.

Hcropudecku Kopriopanuu Kak 0ObeIMHEHHs KalluTAIOB CIOKHUINCH B MIEPUOJ pacliBeTa bpuraHckoit
WMIIEPUH, KOT/Ia JJI BOBJICUEHHUSI HOBBIX PHIHKOB TOJTYYEHHUS TOXOIOB TOCYapCTBO HAYaJO CO37aBaTh KOM-
MaHUM, TIpeHa3HAYeHHbIE Pa3BUBATh TOPTOBIIO B OPUTAHCKHUX KOMOHMAX. [0 pe3ymbraTam KaKIoW IKCIe-
TUIAH TIPSATIPUHUMATEH, TIOJICYUTAB MTOJTyYSHHBIC CYMMBI, PACTIPECIISITH MX TMOTHOCTHIO, HE OCTaBIISISI HH-
Yero «Ha Oymymee», a Uil CIeAYIOmeH JaTbHeH 03K BHOBL COOMpanu cpeAcTBa. JIMIb co BTOpO# 1o-
noBuHBI X VII Beka y4acTHUKH SKCIICAUIINN, TIOHSB HEPAITMOHAIBHOCTD MTOAO0HBIX JCHCTBUH, CTAIN pacipe-
JIENIATh MEXITy COOOH He BECh JIOXOJI 3a OJHY MOE3]IKY, & TOJILKO €ro 4acTh. IMEHHO 3TO TOCTHXKEHHE U SBH-
JIOCh, TIO0 HAIIEMY MHEHHIO, POOOPA30M COBPEMEHHBIX TUBUACHIOB (OT aHen. divide — nenwts). s npu-
BJICUYCHHUSI KaK MOXKHO OOJBIINX JEHEKHBIX CPEJICTB B JaJbHEHMIIEM CTalH B MOATBEPXACHUE TONYICHUS
BKJIAJIOB OT JPYTHX JIUI] BBIJABATh UM JOKYMEHTEHI, SBIISIONIHECS TPO0Opa3aMu aKIIHiA.

Tem caMbIM aKIIMOHEPHBIC OOIIECTBA 1O CBOCH CYTH PACCUMTAHBI «HA IYOIUKY», T.€. SBISIOTCS IyO-
JUYHBIME OPTaHU3alUsIMH, IIOCKOJIBKY YCTaBHOM KalUTall UX CKJIAIBIBAE€TCS U3 B3HOCOB CAMHUX YYaCTHUKOB,
MOJKET TOMOJHATHCS TOJIBKO B PE3yNIbTaTe BBITYCKa HOBBIX aKIMHA M MPOAAXKH WX KaK MOXKHO OONbIIEMY
Kpyry Jmil. J[nsi HauanpHOTO 3Tamna JesTeIbHOCTH TaKOl KOMITAHUHM B3HOCOB YYAaCTHHKOB MOXKET OBIThH JTOC-
TaTOYHO, HO JJISl AANbHEHINETro pPa3BUTHA M MONYYEHHUS MPHUOBLTH UMEHHO aKIMOHEpPHOEe OOIIEeCTBO MO €ro
MPaBOBOM MPUPOAE MOKET U 0053aHO BBIMYCKATh M MPOJABATh AKIUW JUIsl NIPHUBJICUCHHUS HOBBIX CPEJICTB.
DTO CBOMCTBO aKIIMOHEPHBIX OOIIECTB JICNIACT UX IMyOIMYHBIMUA KOMITAHUSMU, B CMBICIIC TIPUBICUYCHUS JTOC-
TATOYHO OOJIBIIIOTO KOJUYECTBA YIACTHUKOB, 3aMHTEPECOBAHHBIX B YCIICITHOW JCSITEIHHOCTH KOMITAHUH.

IlInpoko pacnpoctpaneHdsie B Benmukobpurannu u apyrux crpanax Public Limited Company (PLC),
HECMOTpS Ha SIBHOE OTCYTCTBHE B NX HAUMEHOBAHUH CIIOBA «AKIIMOHEPHOE), SBISIOTCS MO 3aKOHOJATEIBCT-
By ctpan CHI', B Tom uncne u Kazaxcrana, cyTh aKIIMOHEPHBIMU OOIIECTBAMU, TaK KaK WX YCTABHBINA KaIlH-
TajJ pa3leicH Ha aKI[MH, KOTOPbIE HaXOIATCS B CBOOOJHOM oOpaiieHun Ha (oHmoBoi Oupske. Companies
Act (2006) B BenukoOputanuu emie 60ee YCHIWT TpeOOBaHMS K IO IMIHBIM KOMITAHUSM, BKIIIOUHB B HETO
HOPMBI €BPOTICHCKHUX CTAaHIAPTOB O MOPSAIKE MPUOOPETeHUST KOMIIaHMi U 00 00eCrieYeHnH PO3PavyHOCTH UX
nesTenbHoCTH [2].

B XIX Beke aknmuoHepHBIC 001IecTBa OBUTH CO3/MaHbI U B PoccHiicKo¥ mMIepun, a B COBETCKUI TTEPHOT
WCTOPHUH HAIIECTO TOCYJapCTBa JAaHHBIN BHJ FOPUIUICCKUX JIUI] TPAKTHYECKU OTCYTCTBOBAJ, IOPTOMY HE3a-
BucuMoMy KazaxcTaHy npunuioch pa3pabaTeiBaTh aKIIMOHEPHOE 3aKOHOAATENBCTBO «C HYJIS, YTO HE MOTJIO
CKa3aTbCs Ha ero KayecTBe. DTHM YAaCTHYHO OOBSICHIETCS M OTCYTCTBHE HABBIKOB ()OPMHUPOBAHUS KOPIIOpa-
THBHOU KyJBTYpPHI B HAIlIeM OOIECTBE, HEMOHMMAHKE COIMATLHON OTBETCTBEHHOCTH Kopropammid. Kpome
TOTO, B CBSI3U C MPAKTUYCCKUM OTCYTCTBHEM KOPIOPATUBHOTO 3aKOHOJATEIhCTBA KA3aXCTAHCKOMY OOIIeCT-
BY TIOKa TPYIHO TMOHSTH, 9TO K KOPIOPAIHUSIM OTHOCATCSI HE TOJBKO aKIMOHEPHBIE O0IIeCTBA, HO U XO3SHCT-
BEHHBIE TOBAPHUIIECTBA, MPOU3BOJCTBEHHBIE KOOTIEPATHBBl M MHOTHE HEKOMMEPYECKIE CaMOpETyIINpyeMbIe
opranuzanuu. [ TaBHBIMU KPUTEPUSIMHU OTHECCHHS FOPUAMUYECKUX JTUI] K KOPIIOPAIUAM, 110 HAIlleMy MHEHUIO,
SIBIISIFOTCS IPU3HAKY HAJIMYUS YWICHCTBA (MpaBa ydacTHsi) B KOPIIOPAIIUH U TIPABO YUYACTHUKOB (POPMHUPOBATH
(n30mpath) OpraHbl YIPABICHHUS.
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MyBnuyHbIE KOMMAHWUM KakK CyObeKTbl...

[Tockonbky MyOMUYHBIME KOMIAHHSIMH B 3aKOHOAaTenbcTBe KazaxcraHa ObUIM Ha3BaHBI JIMIIE AKIHO-
HEpHBIC 0OIIECTBA, B HACTOSAIICH padoTe IPOOIIEMHBIE BOIIPOCH! IS JOCTHKEHUS eI MCCIICIOBAHHUS pac-
CMaTPHUBAIOTCS C YIETOM paMOK 3aKOHOIATEIbCTBA.

Memoow u mamepuaist

B aHTmo-cakCOHCKOM MPaBOBOM CeMbE B TCUCHHE HECKOJBKHX CTOJICTHH (HDOPMHPOBAHUS KOPIOPATUB-
HBIX OTHOIICHWH OOBEKTUBHO CIOKWINCH TPeOOBaHUS K KOPHOPAMAM M MX y4aCTHHKAM, KOTOpble B XX
BeKe OBbUIM CHCTEMAaTU3UPOBAHbI M 3aKPEIUICHBI B KAUECTBE MPUHIUIIOB KOPIOPATUBHOTO YIIPABJICHUS B CHC-
Teme OpraHu3aluy SKOHOMHUYECKOTO COTpYIHHYECTBA U pa3BUTHsA. OCHOBHBIMU U3 TaKHX TPeOOBaHUH SB-
JISIOTCS TIPO3PAYHOCTD, TJIACHOCTh, OTKPBITOCTh, COOIIIOJICHHE PAaBEHCTBA NPaB aKIIMOHEPOB, BceolIee yJa-
CTHE B MIPUHATUH PEIIEHUH, KOHTPOJIb HaJa opraHamu ympasieHus [3]. B cBs3u ¢ mpoBosriamenneM Kazax-
CTaHOM TIOJIMTHKH BXOXACHHS B YHCIIO JIyYIIUX TOCYIAPCTB B c(hepe OTKPHITOCTH M MPO3PAYHOCTH BEACHUS
Ou3Heca, o0eCTieUeHNS TapaHTHi MpaB WHBECTOPOB, B CT. 4—1 3akoHa 00 AO OBUTO 3aKpEIUICHO JIETaIbHOE
oTIpesieNIieHne MyOIMYHON KOMIIAaHUH, KOTOPOE COAEPIKaJIo CIeAyIoNIne TpeOOBaHUS:

— 0 TOM, YTO aKIHMOHEPHbIC OOIIECTBA, COOTBETCTBYIOIIME CTATYCy IMyOJMYHONH KOMIIAHHH, JOJIKHBI
pa3MecTUTh MPOCTHIE aKIIMKM KOMITAHUH Ha PHIHKAX LEHHBIX OyMar ¢ OTKPBITHIM JIOCTYIIOM Ka)KIOTO JKelato-
LIETO AJISl UX IPUOOPETEHHS;

—He meHee 30 % oT 00IIero KoJM4ecTBa akuii JOHKHO OBIIIO MPUHAIC)KATh MUHOPUTAPHBIM aKIIHO-
HepaM, MIPHYeM KaXKAbIH U3 MUHOPUTApUEB HE UMEI TIpaBa BiIaJieTh Oomee yeM 5 % akmuii OT 00IIero Koiu-
YecTBa pa3MEIICHHBIX MPOCTHIX aKIHii;

—00beM TOProB TaKMMHU aKLUMUAMHU JIOJDKEH OBUI COOTBETCTBOBATH TPEOOBAHMSAM, YCTaHOBJICHHBIM
Harnoankowm;

— aKIu¥ 00IIeCTBA OJDKHBI OBIIA COOTBETCTBOBATH JTUCTHHTOBEIM TpeboBanusiM KASE.

[ly6nryHas KoMIaHUs IOJKHA ObUTa UMETh KOAEKC KOPIIOPATHBHOIO YIPABIEHHUS, KOPIIOPATHBHOTO
ceKkpeTapsi, KOPIIOPaTUBHBIA BEO-CaMT.

[lepeperucrpanunio aKIMOHEPHBIX OOMIECTB B IMMyOJUYHBIE KOMIIAHUU JOJDKEH OBbLI MPOou3BOAUTH Ha-
nuoHaNnbHEIN OaHk PK mo yctanomieHHo# dopme, g dero ObuT make paspadortad ['occranmapT maHHON
yeayru. Ho 3a 10 et cymecTBoBaHUS MpaBoBoro nHcTHTyTa HU 071HO AO He oOpatmiiock B Hambank PK
IUTS TIONTyYeHHs cTaTyca MyOInYHONH KOMITaHUH.

AKUMOHEpHBIE 001IecTBa SBIISIOTCS IEHTPAJIbHBIM HHCTUTYTOM KOPIIOPATHBHBIX OTHOLICHUH M KOPIO-
paTUBHOTO TIpaBa, ogHako B 3akoHe PK 06 AO coBo «koprmopamusy BoOOIIe OTCYTCTBYET, a IIpHIaraTellb-
HOE «KOPIIOPAaTHBHBII» BCTpEUaeTCs BCETO HECKOJIBKO pa3. Takoil crmocod KOHCTPYHMPOBAaHUS COACpIKaHUS
3akoHa 00 AO nMeeT MeCTO U B HEKOTOPBIX MHBIX TOCYAapCcTBax, Hanpumep, B Poccuiickoit denepannu, HO
TaM 3aKOH OoJiee BRICOKOTO YPOBHS, @ UMEHHO | pakTaHCKUH KOJIEKC COJIEPIKUT MHOKECTBO HOPM, JOBOJIBHO
JETAFHO PErNIaMEHTHPYIOMINX KOPIIOpaIlii U KOPIIOpaTUBHBIE OTHOIIEeHUs. | paxxnanckuii kogexc Pecry6-
nmuky Kasaxcran 10 HACTOSIEro BPEMEHU HE COACPXKUT HU OJHOH HOPMBI O KOpIHopauusx Ju0o Kopropa-
THUBHBIX OTHOIIIEHUSX.

B Poccum nyGnuuHBIE KOMIIAHWM BBENEHBI B  AaKIMOHEPHOE 3aKOHONATENBCTBO JIMIIb C
01.09. 2014 r. [4]. HecmoTpst Ha 3TO, MpaKTHYECKH BCE COOTBETCTBYMome TpedoBanusiM AO tam oduiu-
IBHO TIEPEPErUCTPUPOBAIIMCH B IMyOJIMYHBIE KOMIIAHUH, BHECTH W3MEHEHHUS! B Y CTaBbl, OTKPBUIM KOPIIOpa-
THBHBIC BeO-CalTHI [5].

B Vkpaune nyoamunsie AO, momumo 3akoHa 00 AO, mperycMoTpeHsl MyHKTaMHu 5 U 6 cT. 152 I'pax-
JaHCKOTO Kozekca, mpudueM B camMoM ['K ycTaHoBIeHO, 4To akKIMOHEPHOE 00IIECTBO, KOTOPOE OCYIIECTBIISIET
MyOJIMIHOE pa3MEIICHHUE aKITHi, 00s3aHO €KET0THO IyOIMKOBATh ISl BCEOOIEro CBEICHUS TOA0BON OTYET,
Oyxranrepckuii 0ajmaHC, CBEICHUS O MPUOBLIAX U YOBITKAX, a TAKOKEe APYTYI0 HHPOPMAIIHIO, TIPEIyCMOTPEH-
Hy1o 3akoHOM (00 AO). B Poccun nenenne koMMepuecKuX IOPUANIECKUX JIMI Ha MyOJUYHBIC U HEIMyOIud-
Hble ¢ 2014 1. mpexycMoTpeHo, kpome 3akoHa 00 AO, taxke ct. 66.3 I'K Poccmiickoit deneparuu. B Kazax-
CTaHe ke, HECMOTPS Ha BBEJICHHE JAaHHOTO MHCTHUTYTa B 3aKkoHe ¢ 2007 T., B ['paXkmaHCKHii KOJEKC HOPMBI O
nyOonmuHeix AO Tak U HE BOLIH.

B 2009 r. B Standard & Poor’s omy0nuKoBaHBI pe3yabTaThl aHAJIH3a «HAUOOJIee KPYMHBIX Ka3aXCTaH-
CKUX ITyOJIMYHBIX KOMITAHUI», TIe WHAEKC WH(GOPMAIIMOHHON MPO3PavyHOCTH Ka3aXCTaHCKUX KOMIAHHUNA CO-
ctaBun 44 %. JIns cpasaenns: B 2003 1. mist BenukoOputanuu 31oT mHAEKC coctaBuia 71 %, Opanmmm —
68 %, I'epmanuu — 56 %, CILIA — 70 %, SAnonuun — 61 % [6].
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Pesynomamoi

UckroueHre myONMMYHBIX KOMITAHWH M3 MPABOBOTO MOJISI M SKOHOMUYECKHX OTHOIICHHUI B HalleM
roCy/apcTBe He MOBJIEKJIO MOJHOCTHIO MPEKpAIIeHUsl YCHIUH TOCyIapcTBa B HANPaBIECHUH TOIMBITOK BHE-
JPEHUS MTPUHIIAIIOB KOPIIOPATUBHOTO ynpaBieHus. M3BecTHO, uTo B KazaxcraHe co3maHo u IeHCTBYeT MHO-
KECTBO KOMMEPYECKHX OPUIAMYECKUX JIMII C YydYacTHeM TOCyJapcTBa B YCTaBHOM KamHTale.
JTO aKIMOHEPHBIE OO0IecTBa (B TOM YHCIIE HAIMOHAIBHBIE KOMIIAHWH, XOJIWUHTH) W TOBapHUIICCTBA
C OIpaHUYCHHOW OTBETCTBEHHOCTHIO. VIMECHHO /ISl TaHHOW TPYIMITBI KOMMEPYECKUX KOPIOpalHii B TEYCHUE
MOCIICHETO JIECATHIICTHS, HO Ha TOJ3aKOHHOM YpOBHE, pa3paboTaHO U JCWCTBYEeT MHOXKECTBO HOPMATHB-
HBIX TIPAaBOBBIX aKTOB, PETYIHPYIOIMNX Kak BHYTPEHHHE, TaK W BHEIIHHWE KOPMOpPATHBHBIE OTHOIICHWS.
B ux yucne cnexyer HazBaTh THUITOBOW KOIEKC KOPMOPATHBHOTO YIPABIEHUS U aKIMOHEPHBIX OOIIECTB
C rocyAapcTBeHHBIM ydactueM [7], Kogekc koprnopaTuBHOTO yIpaBieHHUsS aKIIMOHEPHOTO o0IrecTBa «DoH
HanuoHanbHOro O1arococtostaus «Campyk-KaserHay [8], JleTanpHBINA IJIaH MO yIyYIICHUI0 WHBECTHUITHOH-
HOTO KiuMaTa B cooTBeTcTBUHU co ctanmapTamu OOCP Ha 20162017 roxst [9] u mpyrue aKThI.

OpnHako Ha MPAKTUKE OTKPBITOCTh M TMPO3PAYHOCTh JCITEILHOCTH KOMMEPUYECKUX KOMITAHUH C TOCY-
JAPCTBEHHBIM YYacTHEM HE JIEMOHCTPUPYIOTCS, aKIIMU HAIMOHATBHBIX KOMIAHUHA TOCIE HEKOTOPHIX TOIIhI-
TOK MX MyOJIMYHOTO PacIpOCTpaHEHHs yKe He MPOJAI0TCs B OTKPHITOM JIOCTyNe, HHPOpPMAIIHS O JTUCTHHTE
AKIUH TaKNX KOMIIAHUN TaKKe MPAKTHYECKU OTCYTCTBYET.

Tak, Ha xoner; 2019 r. B Kazaxcrane HacuuthiBanoch 320 HEHCTBYIOIUX aKIIMOHEPHBIX OOIIECTB C
Y4acTHEM TOCyIapCTBa, KOTOPble MMEIOT BBHICOKHE 3aTPaThl Ha yMpaBJICHHE 32 CYET HEOOXOIUMOCTH COAEp-
KaTh PAJl YIPaBICHUYCCKAX CIAMHUI] M Ooyiee CIOXKHON (UHAHCOBOW OT4eTHOCTH. Tak, B KOPIOPAaTUBHOE
ynpasneHre AO «DoH]| COIUAIBHOTO MEIUITMHCKOTO CTPAaXOBaHUs BXOJIUT 7 ITUPEKTOPOB, KOTOPHIE €kKe-
MECSIYHO TIOJTyYaloT BO3HArPaXKJICHHE B pa3Mepe 5 % OT Bcex MOoCTymaromuX B (OHJ akTUBOB. TONBKO B
certsope 2019 r., mo manapM DoHIA, CyMMa OTYMCIICHUH M B3HOCOB COCTaBMiIa OoJiee 9 MIIpI TT, COOTBET-
CTBEHHO MECSIYHOE BO3HArpaskAeHue 7-Mu dieHaM npasienus ponga — 450 mun 1r. UHGOpManun Ha caiite
(doHIa O MIaHe 3aKyNOK U OTYeTaxX 00 OCBOCHUM HET. AHAJIOTUYHAS 3aKPBITOCTh OTMEYASTCS MO APYTUM
KPYITHBIM XOJITUHTaM B KoMmmaawsM [10].

[IpuBeneHHBIH TpUMEp MOATBEPKIACT Halle MHEHHE O (PAKTHYECKOM HECOOTBETCTBUH ACSATEIHLHOCTH
KOMITAaHUH C TOCYJJapCTBEHHBIM y4aCTHEM MEXKTyHAPOTHBIM IIPUHITUTIAM KOPIIOPATUBHOTO YIIPABICHMYSI.

Obcyoicoenue

CTOpPOHHHKH JTUKBUIAINH TyOIHMYHBIX KOMIIaHUH 110 3aK0Hy 00 AO 000CHOBBIBAIH TaKyl0 HEOOXOIH-
MOCTh TeM, 4TO B Ka3zaxcTane CymiecTByeT MHCTUTYT OpraHU3alliii MyOIMYHOT0 UHTEpeca, B CATEIIEHOCTH
KOTOPBIX PEaTU3YIOTCS MEXyHAPOIHBIE TPEOOBAaHUS MMPO3PAYHOCTH BEJICHHS On3Heca.

HetictBurensHo, B 1. 7 cT. 1 3akona Pecyommku Kazaxcran «O OyxraaTepckoM yaere u (puHaHCOBOM
otueTHOCTH» 2007 T. 3aKpeIUieH TEPMUH «OPTaHU3ANUN MYOIIMIHOTO WHTEPECca» U MPUBEICHBI BUJIBI IOPH-
JUYECKUX JIML, OTHOCSALIUECS K TakuM opranuzanusM [11]. TIpoBeaeHHbI HAMU CUCTEMHBIN aHANU3 MOKa-
3aJ1, YTO OPraHU3aIOHHO-TTPaBoOBas (opMa MOMABISIONIETO YHCIIA OpraHU3anuil MyOINIHOTO HHTepeca —
ATO aKIMOHEPHEIC O0IIEeCTBA.

[Ipu 3ToMm B ['pakmaHCKUil KOAEKC JaHHAS TPYIIa IOPUAMUYSCKUX JIUI] TAK)KE HE BHECEHA B KAUCCTBE
CaMOCTOSITETTFHOTO BHA, HE TAHO JIETAIBHOTO OMPEENICHUS OpraHu3aluil yOJIUIHOTO HHTEpEeca.

B Vkpaune cr. 81 I'paxxmanckoro xojekca npeayCMOTPEHO AeNIiCHHE IOpUANYECKUX JIMIl Ha J1Ba BUA:
OPUAMYECKHUE JIMIIA YaCTHOTO MpaBa, CO3IAI0NIHECs Ha OCHOBAaHUH YUPEIUTEIBHBIX JOKYMEHTOB, U FOPUIH-
YEeCKHUe JIUIA MyOIMYHOTO MpaBa, CO3AAMIINECS PACHIOPSAUTENBHBIM akToM [Ipe3naeHTa YKpauHbl, oprana
TOCYIapCTBCHHOW BJIACTH, OpraHa BiacTd ABTOHOMHOHN Pecrryomukm KpbIM mimm opraHa MeCTHOTO camo-
ynpasnenus. Ho B YkpauHe, Kak BUIUM, COJCPKaHUE NaHHOTO TEPMHHA CYIIECTBEHHO OTIMYACTCS OT Ka-
3axcranckoro [12].

W3ydeHre mpu3HAKOB OpPraHU3aIfi MyOJTUIHOTO MHTEpECca MO3BOIMIIO BEISIBUTH, YTO OCHOBHBIM KpHUTE-
puEM UX BBIEIICHHUS B 3aKOHOAaTeNnscTBe Ka3axcTana sIBseTCS KpUTEPUNH OTKPBITOCTH U COOTBETCTBHS Me-
ITYHAPOJHBIM CTaHAapTaM TOJIHKO (PMHAHCOBOW OTYETHOCTH.

Ho B mpunnumax koprnoparusHoro ynpasieanss OOCP 3ToT kputepuil SABIsSETCS JULIH OTHAM U3 KOM-
IJIeKCca IPYTUX KPUTEpUEB MPO3PAvHOCTH BeACHHS OM3Heca KOMIaHUsAMH. Ha 3TOM OCHOBaHWH MBI yTBEp-
KIaeM, 4YTO OpraHM3allMH IMyOJUYHOTO WHTEpEca HE SBISIFOTCS aHAJIOTaMU ITyOJIMYHBIX KOMIIAHUN B CMBICIIC
MTOJTHOTO COOTBETCTBUS MPUHIIAIIAM KOopriopaTHBHOTO yrpasieHus ODCP.
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CreyronymM acrieKToM MPH PEIISHUH 3a7a4 JIIsS JOCTHKCHUS [N UCCIICAOBaHUS SBIISETCS PacCMOT-
pEHHE BOIIPOCa O TOM, COOTBETCTBYET JIM MIPHUHIIUIIAM KOPIIOPATHBHOTO YIIPABIICHHS U JIYUIITUM 3apYOCIKHBIM
MPaKTUKaM OCYIIECTBICHUE MPABOBOTO PETYIMPOBAHUS KOPIIOPATHBHBIX OPTraHM3alUd TOJNBKO MPUMEHU-
TEJIHHO K OPTaHU3AIUSM C YIaCTHEM TOCY/IapCTBa.

ABTOpaMH HU3y4YeH JIOCTATOYHO OOJIBIION IMepeueHb HOPMATHBHBIX MPABOBBIX aKTOB, HAMPABICHHBIX HA
TIPUBEIICHUE 3aKOHOATEIICTBA B COOTBETCTBHE C MPUHITUTIAMU KopriopaTtuBHOro yrnpasienus OOCP. Onna-
KO, KaK sIBHO 3aMETHO, BCE OTH aKThl HAIPABJICHEI Ha ITPABOBOE PET'YIIMPOBAHNE KOPITOPATUBHBIX OTHOIICHHUN
tosbko B AO ¢ ywyactueM rocymapctBa. Mexay Ttem B KazaxcraHe mocTarouHo OOJBIIOEC KOJHYECTBO aK-
nroHepHBIX Kommnanuit 1 TOO 6e3 ydacTus rocyaapcTaa.

AHanmu3 3aKOHOAATENsCTBA cTpaH EBpormeiickoro coro3a, BenmukoOopuranmu, CIIIA moka3sIBacT, 9To B
3THX rocynapcTBax craryc «Public company» He 3aBucut ot ¢opMel coocTBeHHOCTH. B [IpuHImmax xopro-
paruBHoro ympaenenus ODCP Takke He TOBOPHTCS O TOM, YTO JAaHHbIC TPUHIIUITBI IPUMEHUMBI TOJIBKO K
KOMITaHUSIM C y4acTHUEeM TocynapcTBa. Eciy To WM HHOE rocyapcTBO CTaBHT IIEJb MPUBJICYCHUS HHBECTO-
POB JIJIsl BIOKEHUS CPEJICTB B CBOIO SKOHOMUKY, TO MPHUHIIUIILI IIPO3PAYHOCTH ACSITEILHOCTH U (DMHAHCOBOM
OTYETHOCTH, MTOJIOTUYETHOCTH TOM-MEHE/PKEPOB, PABCHCTBA MIPAaB YYaCTHUKOB JODKHBI PUMEHSTHCS KO BCEM
KOPITOpaIusM, a He TOJIBKO K TOCKOMITaHHUSM, Kak 3TO Jenaercs B Kazaxcrane.

Buvisoowt

[IpoBeneHHOE MCCIEeOBaHUE MO3BOJISIET CICNIATh BBIBOJI O TOM, YTO BBEJCHHBIA B 3aKOHOJIATEIIHCTBO
WHCTHUTYT MyOJIMYHBIX KOMITAaHUH HEe OBLIT peann30BaH, B OCHOBHOM, BCIIEACTBHE HETPEABSIBICHHS TpeOoBa-
HUH YIOJTHOMOYEHHBIM TOCYAaPCTBEHHBIM OPTaHOM O COOIIOJEHUH 3aKOHOJATENHCTBA K aKIIMOHEPHBIM 00-
IIeCTBaM, MPSIMO TOIAAIONINM IOl TPU3HAKKN MyOnuaHo# kommnanuu. [Ipaktiuuecku Bce AO ¢ yyactuem
rocy/lapcTBa MOAMAIAIOT MO MPU3HAKK MyOnnyHON Komnannd. Ho HU K 0THOMY TakoMy CyOBEKTY He ObUIH
MPUHSATHI MEPbI pearupoBanus co croponsl Handanka PK. C mpyroii cTopoHbI, caMu aKIIMOHEPHBIE O0IIECT-
Ba BCJIC/ICTBUE CJIA0OT0 MEHE/DKMEHTA HE JJOCTUTIIN YPOBHS IS pa3MEIIeHUs akIuil Ha OUpikax, COOTBETCT-
BYIOIUX JINCTUHTOBBIM TpeOoBanusiM KASE, ams cBoOOmHON peanu3anuy akiuid ¢ IIUPOKUM JOCTYIIOM
Hacenenus (Hapoxueie IPO). BMmecto ycmnenus tpebopanuii k nestenbHOocTH AQO, TOCYIapCTBO ITOIIIO
0o0paTHBIM ITyTEeM — HCKIIIOYCHHE MyOMUYHBIX KoMmmaHui. [IpencraBnsercs, 4To aMOMIIMO3HbBIE TICJIA Ha-
IIET0 TOCYAapCTBa O BXOXACHUH B TOM-50 win Tom-30 MOTYT OBITH JIOCTUTHYTHI, B YHCJIC MIPOYETO, ITyTEM
BOCCTAHOBJICHUS WHCTHTYTA ITyOTMIHON KOMITAHUH M peain3aliuy Ha npaktuke npuaIunoB OOCP. Kpome
TOrO, B citydae coxpaneHus TOO ¢ ygacTreM rocyJapcTBa, TpeOOBaHHE COONIOACHUS MIPUHITUIIOB OTKPHI-
TOCTH U MIPO3PAYHOCTH BEJICHUS OU3HEeca, MHPOPMAIUU O TOII-MEHEPKepaxX M UX BO3ZHATPAXKICHUSIX JOTK-
HBI OBITH TIpeabABIeHB! U K TakuM TOO, a TakKe K YaCTHBIM KOPIIOPATHBHBIM OPTaHU3AIIHSIM.

Crmcok arepaTypsl

1 Kimmmosa T.B. Public Company (myGmuynasi koMnaHus) B 3akoHopmaTenscTBe PecryOomukm Kasaxcran / T.B. Kimmosa
// TIpaBo u rocymapctBo. — 2019. — Ne2 (83). — C. 60-77; Kommanusi omHoro juua u mybnuuHas kommnanus // Becth.
Munuctepcersa octunud PK. —2019. — Ne 4 (29). — C. 52-57.

2 The East India Company: How a trading corporation became an imperial ruler. [9nexTpoHHslii pecypc]. — Pexxum mocryma:
https://www.historyextra.com/period/tudor/the-east-india-company-how-a-trading-corporation-became-an-imperial-ruler/

3 Principes de gouvernement d’enterprise de I’OCDE [OnextponHblii pecypc] — Pexum  pmocryma:
https://www.oecd.org/daf/ca/Corporate-Governance-Principles-FRA.pdf

4 ®epepanbublii 3akoH oT 5 Mast 2014 r. N 99-D3 «O BHeceHuu u3MeHeHU B riaBy 4 yacTu nepBoil I'paxaaHckoro xojaekca
Poccuiickoil ®enepannu u 0 NPU3HAHUM YTPATHBIIMMU CUILy OTIEIBHBIX [1OJIOKCHUH 3aKOHOAATENbHBIX akToB Poccuiickoil dene-
pauum» [DnekTporHslii pecypc]. — Pesxum moctyna: http://base.garant.ru/70648990/.

5 Vcrae ny6mmaHoro aknuoneprHoro obmecta «["A3IIPOM» ot 30.06.2016 r. [DnekrpoHHEId pecype]. — Pexum mocryma:
http://www.gazprom.ru/f/posts/60/091228/gazprom-articles-2015-06—26-ru_ms.pdf; YcraB u BHyTpeHHHE DOKYMEHTBHI [DIEKTpOH-
ublit pecypc]. URL: https://www.conomy.ru/emitent/lukoil/lkoh-bylaw.

6 Uccnenosanue nHGOPMAIIMOHHOW MPO3PAYHOCTH Ka3axCTaHCKUX kommaHuid B 2009 r.: Hu3kuii cTapT — BBICOKUIA TOTEHIIH-
an [DnextpouHslii pecype]. — Pesxum noctyma: https://kase.kz/files/mix/research.pdf.

7 Ilpuka3 3amecturens IIpembep-munuctpa Pecry6mukn Kazaxcran — MuHHCTpa S5KOHOMUKH U OI0KETHOTO IIAHUPOBAHUS
Pecrry6ommkn Kaszaxcran ot 17 mas 2007 roma Ne 86 «O06 yrBeprkneHnn THIIOBOTO KoJeKca KOPIOPATHBHOTO YHPAaBICHUS IS aK-
LIMOHEPHBIX OOIIECTB C rocyrapcTBeHHBIM yyactuem» (¢ u3M. ot 01.11.2016 r.) [DnexrponHslii pecypc]. — Pexum nocryma:
https://online.zakon.kz/Document/? doc_id=30141045#pos=1;-309.

8 OO0 yrBepxkaennu Kogexca KopnopaTUBHOTO YIpaBlIeHUS aKIIMOHEPHOTo obuiecTBa «POHI HAIIMOHATIBHOTO 0JIATOCOCTOSIHUS
«Campyk — Kaspina». Ilocranosnenue IlpaBurensctBa Pecriyonuku Kazaxcran ot 5 HosiOpa 2012 1. Ne 1403 [DnexTpoHHBIH pe-
cypc]. — Pexxum nocrymna: http:/adilet.zan.kz/rus/docs/P1200001403.

Cepus «[lMpaBox». Ne 3(99)/2020 77



C.K. Ngpbiwesa, T.B Knumoea

9 OO0 yrBepxkaeHnu JleTaabHOrO IUIaHA 0 YIIyYIIEeHHIO HHBECTHIIMOHHOTO KJIMMaTa B COOTBETCTBUY cO cTaHgapramu OpraHu-
3alUH SKOHOMHYECKOro coTpyaHudecTBa u pa3Butus Ha 2016-2017 roael. [loctanosnenue IlpaBurensctBa Pecnyonuku Kasaxcran
oT 24 ¢espans 2016 r. Ne 103 B pemakuun [Toctanosnenus IlpasurensctBa PK ot 22.04.2017 Ne 220 [DnexkTpoHHSBIH pecypc]. —
Pexxum mocryna: http://adilet.zan.kz/rus/docs/P1600000103.

10 TOO u AO c 100 % ydacTueM rocyaapcTsa IepeBegyT B TOCyIapCTBEHHbIE MPENpUATHs [DneKTpoHHBIH pecypc]. — Pe-
xuM gocryna: https:/prodengi.kz/lenta/too-i-ao-so-100-nym-gosuchastiem-perevedut-v-gospredpriyatiya/

11 O GyxranrepckoM ydere U (HHAHCOBOH oTdeTHOCTH. 3aKkoH Pecmybmuxu Kazaxcran ot 28 despans 2007 r. Ne 234. [Dnex-
TpoHHbI pecypc]. — Pexum nocryna: http://adilet.zan kz/rus/docs/Z070000234

12 T'paknanckuii kogekc Ykpaussl oT 16 saBaps 2003 1. Ne 435-1IV (¢ m3M. u mom. mo cocrostHuio Ha 13.05.2020 r.) [Dinex-
TpoHHBII pecypc]. — Pexum nocryna: https://online.zakon.kz/document/? doc_id=30418568.

C.K. Unpsruesa, T.B Knumoa

Kazakcran Pecny0iukacbIHAAFbI 2KAPUAIBLI KOMIIAHUSIIAP
’KeKe KYKBIKTBIK KATbIHACTAP/bIH CYObeKTiIepi peTinae

MaxkananelH Makcatel Kazakctan PecrnyOmukachlHBIH aKIMOHEPNIK KOFaMaap Typanbl 3aHHaMmaIapia
2007 xpuinan 2018 KBUIIBIH OpTAachlHA IEHIH OpPBIH alfaH <OKapus KOMIIAHHSD) WHCTHTYTHIH KapacTHIPY
JKOHE KOPIIOpalsUIapIbIH OCHl TYPIH KaJbIHA KENTIpydi Herizzey Oobln TaOburanbl. 3aHHAMalapabl sKoHE
IIeTeNIiK KOPIOPAaTHBTIK TKIPHOEH! KYKBIKTHIK CAJIBICTHIPY OIICIH KONJAaHy apKbUIBI Makajiama Oyl
KYKBIKTBIK HHCTUTYTTHIH Ka3akcTaH YIIiH KaXKeTTiIiri, OHBIH DKOHOMHKAIIBIK BIHTBIMAKTACTHIK JKOHE TaMy
yiteivbiabH - (OBIY) karmpatTtapbiHa, KyKBIKTBIK cascaTThlH TyXKbIppIMIAaMachlHa JKOHE TYHFBILI
[Ipe3uaeHTTiH <oKapusi KOpIopauusuiapy HHCTHTYThIH HbFaiTy, ObIJIY KarumaTTapblH €HTi3y Typajbl
XKongaysina cait keneringiri verizgenren. XKapus koMmnanusiapasl KasakcTanmarsl 3re xapus KYKbIKTBIK
3aHJIbl TYJIFalapMEH CajbICTBIPY HOTI)KECIHAE aBTOpNIap OHAAM 3aHAbl TyJIFamapFa TEK KapiKbUIbIK
CCEMTUTIKTIH allbIKTHIFBIHA KATHICTHI TAJNANTap KOWBUIATHIHBIH aHBIKTaFaH. MemiekeTTiH OackiM Gediri Gap
yUbIMaapaarsl KOPHOPATHBTIK KaThIHAcTapapl perTteiiTin Kasakcran PecmyOnukacklHBIH 3aHFa Toyenai
aKTiJepiHiH MaHBI3ABI Ti30eciH KapacTblpa OTHIpHII, ObIJIY KarumarTapbl KOPIIOPaTUBTIK YHBIMIAPIIBIH
MCHIIIK HBICAaHBIHA KapaMacTaH, OaplbIFbIHAa KATBHICTBI OEKITUTyiH »KoHEe KOPIIOpaTUBTIK Oackapy
KaFUIaTTapbIHBIH 3aHFa TAYeli aKTilepAe emec, 3aHmap OeHreiinge OekiTimyl KakeT AereH KOPBITHIHIbI
JKacalFaH.

Kinm ce30ep: axkumoHepiik Koram, jkapus KommaHus, koproparms, ObIJ{¥ kopmopatuBTik Oackapy
NPUHIHIITEP], OM3HECTIH AIUBIKTHIFBI, aKIIMOHEPIEPAiH KYKbIFbI, ecen Oepy, AupekTopiap keHeci, Public
Limited Company (PLC), xopmoparuBTrik Oackapy KOAEKCi, KOFaMIBIK MYAZENepAl YHBIMIACTHIPY,
aKnusuIap, Kop OuprKachl.

S.K. Idrysheva, T.V. Klimova

Public companies as subjects of private
law relations in the Republic of Kazakhstan

The purpose of the work is to consider the «public company» institute, which existed in the legislation on
joint-stock companies of the Republic of Kazakhstan from 2007 to mid-2018, and justify the need to restore
this type of corporation. Through a comparative legal analysis of the legislation and corporate practice of for-
eign countries, the article provides evidence of the need for this legal institution for Kazakhstan, which is
consistent with the OECD principles, the Legal Policy Concept and the Message of the First President of the
Republic of Kazakhstan on strengthening the institution of «public corporations» and introducing the princi-
ples of corporate governance of the OECD. As a result of comparing the institution of public companies with
other legal entities of public law in Kazakhstan, the authors conclude that legal requirements are presented to
legal entities only in terms of observing the transparency of financial statements. Having considered a signifi-
cant list of by-laws of the Republic of Kazakhstan governing corporate relations in organizations with a pre-
dominant share of the state, it is concluded that the principles of OECD are mandatory for all corporate or-
ganizations, regardless of ownership, and that the principles of corporate governance are not fixed at the level
of by-laws, but at the level of laws.

Keywords: joint-stock company, public company, corporation, OECD corporate governance principles, busi-
ness transparency, shareholder rights, reporting, board of directors, Public Limited Company (PLC), Corpo-
rate Governance Code, public interest organization, stocks, stock exchange.
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Theoretical and legal problems of legal representation
institution of juveniles in criminal proceedings

The purpose of the research in this article is to identify legal and practical problems of participation of legal
representatives of a juvenile, to formulate proposals to resolve these problems; to develop a comprehensive
mechanism to ensure the right to participate of the legal representative of a minor, by improving the proce-
dural status of both the minor participant in criminal proceedings and his (her) legal representative. The use
of general and private scientific research methods allowed us to assess the current state, patterns and main
trends in the development of the legal representation institution of juveniles. As a result of the research, the
existence of gaps in the legislative regulation and the existence of shortcomings in the mechanism for imple-
menting the right of minors to legal representation were revealed. The content of the concept «legal repre-
sentative of a minor participant in criminal proceedings» was analyzed, as enshrined in the criminal proce-
dure legislation, which is recognized as truncated and not covering all options of individuals who can be in-
volved as a legal representative; the lack of proper regulation of the procedural status of a minor's legal repre-
sentative, in particular, the questions of legitimate representation of the interests of witnesses and witnesses
entitled to protection remain without attention, the ineffectiveness of the activities of representatives of insti-
tutions or organizations in whose care the minor is, of the guardianship and trusteeship authorities is substan-
tiated; the issues of granting legal representatives with witness immunity were considered. The key point in
resolving the issue of admission to participate in criminal proceedings as a legal representative should be the
interests of the minor, namely the degree of closeness of the legal representative with the represented person.

Keywords: minor, procedural status of a minor, juvenile justice, minor suspect, victim, witness, guarantees of
rights, representation of interests of minors, legal representation.

Introduction

One of the most important guarantees of respect for the rights of minors involved in criminal proceed-
ings is the institution of a legal representative.

Generally, the implementation of the rules on the participation of legal representatives of minors is pro-
vided with a fairly specific legal basis, theoretical validity, judicial and investigative practice. In other words,
the institution of legal representation is a progressive guarantee of compliance with the rights of a minor,
which meets the requirements of objective necessity, expediency, justification and corresponds to the goals
and objectives of criminal proceedings. However, the analysis of the practice of criminal proceedings and
industry legislation has revealed a number of problems that prevent the real implementation of the provision
on the participation of a legal representative.

Official statistics speak in favor of the relevance of the study of legal problems of the implementation of
criminal procedural guarantees, one of which is the right to participation of a legal representative. Recent
statistics show a consistently high level of juvenile delinquency. So, in 2018, 3156 juveniles were brought to
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criminal responsibility. In 2019, their number was 2,148. 2227 juveniles were involved in the orbit of crimi-
nal proceedings as victims in 2018, and 1827 juveniles were victims of the crimes in 2019, respectively [1].

In other words, the number of criminal cases involving minor suspects, accused persons, and victims is
consistently high, and the study of problems of protecting their rights in criminal proceedings is relevant.

The object of the research is social relations formed in the course of criminal proceedings involving mi-
nors. The subject is empirical sources and the legal framework governing criminal proceedings involving
minors.

The purpose of the research in this article is to identify legal and practical problems of participation of
legal representatives of a minor, formulate proposals to resolve these problems; develop a comprehensive
mechanism to ensure the right to participate of the legal representative of a minor, by improving the proce-
dural status of both the minor participant in criminal proceedings and his (her) legal representative.

To achieve this goal, it is necessary to solve the following tasks: research of the legal norms underlying
the implementation of this guarantee; disclosure of the meaning and content of the category «legal repre-
sentative of a minor participant in criminal proceedings»; determination of the range of subjects referred to
as legal representatives of a minor; determination of procedural problems of ensuring their participation in
the criminal process by analyzing the procedural rules governing the procedure for attracting, directly partic-
ipating, terminating the powers of the legal representative of a minor participant in the criminal process, etc.

In the course of the study, we found circumstances that indicate that there are contradictions in the legal
regulation of ensuring a legal representative's right to participate. Conditionally, the main and the most dis-
cussed problems of participation of a minor participant's legal representative in criminal proceedings are pre-
sented in the following provisions:

1. The content of the concept «legal representative of a minor participant in criminal proceedingsy,
which is fixed in the criminal procedure legislation, is truncated and does not cover all the options of indi-
viduals who can be involved as a legal representative. This circumstance, to some extent, devalues the insti-
tution of legal representative, since it creates obstacles to achieving its goals — the protection of the rights of
a minor participant in criminal proceedings.

2. Incomplete scope of procedural rights of a minor's legal representative. In particular, there is no legal
provision for the right of a legal representative not to testify against the person they represent. The absence
of a statutory right to witness immunity of a legal representative is a potential threat to the protection of the
rights of a minor participant in criminal proceedings.

3. The issue of including the representatives of institutions or organizations under the care of a minor,
guardianship and guardianship bodies in the subject composition of legal representatives is being questioned.
This provision is based on a doubt about the interest of these subjects and their concern for the fate of a mi-
nor participant in criminal proceedings, which is a prerequisite for a formal approach in performing their du-
ties as a legal representative of a minor.

4. The dependence of the legal representatives' participation on the discretion of the body conducting
criminal proceedings in certain procedural actions and even stages of criminal proceedings.

5. The legislation does not regulate in detail the procedural issues of entering a legal representative into
criminal proceedings. The moment when the legal representative enters the criminal process may not coin-
cide with the moment when the criminal proceedings actually begin.

6. The content of the procedural status of the legal representative of a minor participant in criminal pro-
ceedings requires improvement due to its incompleteness. There is no normative consolidation of the legal
representative's powers that allow him (her) to fully realize his (her) goals as a considered participant in the
criminal process.

7. There is no legal possibility to take into account the opinion of a minor participant in criminal pro-
ceedings when admitting a person to criminal proceedings as a legal representative.

This list is not exhaustive. Judicial and investigative practice and gap legislation on the participation of
the legal representative of a minor participant in criminal proceedings contains many problems, controversial
issues, contradictions, which negatively affects the functioning of the institution of the legal representative of
a minor participant in criminal proceedings. These circumstances indicate the relevance of the research sub-
ject in this article.

Methods and materials
The research and conclusions are based on the materials of domestic and foreign science and practice in

the field of juvenile justice. When analyzing the problems of ensuring the right of minors to qualified legal
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assistance in criminal proceedings, formal and logical methods of induction, deduction, scientific generaliza-
tion, and statistical analysis were used; historical-legal, comparative-legal method that allowed us to identify
differences in the legal regulation of the right of individual juvenile participants in criminal proceedings to
qualified legal assistance.

Results

In the course of the study, the following circumstances were established that indicate the achievement
of the goal of this study and affect its structure and content:

1. In our view, the institution of legal representation is not limited to the system of legal relations be-
tween the representative and the represented, but also includes legal relations that develop in the course of
exercising their rights in conjunction with the bodies conducting criminal proceedings.

2. In accordance with article 7, part 13 of the Criminal Procedure Code of the Republic of Kazakhstan
(hereinafter — RK CPC) has an exhaustive list of individuals who may be allowed to participate in the pro-
ceedings as a legal representative of a minor. However, in practice, there are cases when this rule is inter-
preted broadly and other persons, in particular close relatives, are allowed to participate in the process. On
the one hand, this is justified if it does not affect the interests of the minor; on the other hand, it is contrary to
the norms of criminal procedure legislation. In this issue, we agree with opinion of the above author and be-
lieve that the interests of minors must be a procedure taking into account his (her) opinion in choosing a legal
representative, but also to expand the circle of individuals referred to legal representatives, adding to their
close relatives, the list of which is defined in article 7 of the RK CPC, as well as other close people. Other
close people may include persons who are not part of the circle of close relatives, but are actually engaged in
the upbringing and care of the fate of a minor [2].

3. It is inappropriate to involve representatives of bodies and organizations that are not interested in the
child's fate in the case and may negatively affect the investigation. In this regard, we consider the authors '
position to be fair that the participation of disinterested legal representatives cannot properly ensure the pro-
tection of a minor and is of a formal nature. Therefore, it is more appropriate to legislate the possibility of
involving close relatives, relatives and other persons who actually take part in the upbringing and care of a
minor suspect or accused.

4. We believe that participation in the assignment of the status of legal representative should give him
(her) the right to use all legal opportunities due to the procedural status and interests of the represented per-
son. In other words, the legal representative must have the same set of procedural rights and obligations as
the represented minor participant in criminal proceedings. This approach resolves the question of the limits
of participation, the scope of procedural rights and obligations, and more.

5. The participation of a legal representative is important not only when a minor is suspected of com-
mitting a criminal offense, but also when he (she) is a victim or witness. At the initial stage of the pre-
investigation check, the procedural status is not defined, so there is a high probability of transformation of
the victim into a suspect or a witness into a witness who has the right to defense.

6. At the initial stage of the investigation, the bodies conducting criminal proceedings have the oppor-
tunity to perform procedural actions outside the framework regulated by the Criminal Procedure Code of the
RK. We are talking about resolving the issue of registering a report of a criminal offense in the unified regis-
ter of pre — trial investigations (hereinafter-URPTI). At this stage the situation can unfold in two channels:
1) registration is made in the URPT], the first urgent investigative action is performed, which means the be-
ginning of the criminal process; 2) materials charged to indexed registered record (hereinafter -IRR), in the
absence of reason of registration in URPTI under article 179, part 1, of the RK CPC. Our attention is drawn
to the second scenario, because this scenario involves essentially procedural actions that circumvent the
norms of criminal procedure legislation. When checking a report of a criminal offense, the authorities con-
ducting criminal proceedings resolve the question of whether there are grounds for registration — the pres-
ence of signs of a criminal offense. There are procedural actions that are not regulated in the CPC of the Re-
public of Kazakhstan. When conducting a survey of individuals involved in a potentially criminal act, the
criminal prosecution authorities conduct it without explaining the rights and obligations, do not follow the
procedure, and deprive the subjects of procedural guarantees, since this part of the process is not regulated by
the norms of the CPC.

Consequently, the effective functioning of the institution of legal representation of the rights of minors
depends directly on determining the starting point from which this guarantee can be implemented. A detailed
regulation of the procedural issues of admitting legal representatives of minors to participate in pre-
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investigation review, that is, before registering a report of a criminal offense in the URPT], is proposed, since
it is at this stage that legally significant information about a criminal offense is collected.

7. When investigating the issue of termination of the status of a minor's legal representation, circum-
stances were identified that require improvement. There are cases when the participation of a legal repre-
sentative in the interrogation of a minor is considered inappropriate. The legal representative may be re-
moved from participation in the case if his (her) actions are detrimental to the interests of the minor. Moreo-
ver, this decision is made by the criminal prosecution authority that belongs to the prosecution side. In other
words, an investigator who is concerned that the actions of a legal representative harm the legitimate inter-
ests of a minor has the right to remove him (her) from participation in the case, and instead appoint a repre-
sentative of the guardianship and guardianship authority, who is not interested in the fate of the minor. In this
regard, it is proposed to finalize this procedure by the fact that the actual basis for removing a legal repre-
sentative from participation in the case should be the will of the represented minor, and the legal basis — the
decision of the criminal prosecution authority based on the minor's will.

8. It seems that it is necessary to supplement the norms of criminal procedure legislation regulating the
participation of a legal representative of a minor in criminal proceedings with a provision on witness immun-
ity, expressing this with the following wording: the legal representative of a minor suspect, accused, defend-
ant, or convicted person has the right to refuse to give evidence that can be used against the person repre-
sented by him (her) and cannot be held liable for such refusal. Such a proposal seems reasonable and logical,
since it creates obstacles to using gaps in legislation against the interests of a juvenile participant in criminal
proceedings.

Discussion

Problems of ensuring the rights of minors in criminal proceedings are the subject of research by scien-
tists around the world. Under international legislation and standards on children's rights, minors are provided
with a wide range of guarantees that their rights are respected in criminal proceedings. The necessity of par-
ticipation of legal representatives of minor participants in criminal proceedings is justified [3; 93—112].

The category of «Legal representative is fixed in article 7, part 13 of the CPC, according to which le-
gal representatives are recognized as parents (parent), adoptive parents, guardians, trustees of the suspect,
accused, victim, civil plaintiff, as well as representatives of organizations and persons on care or dependence
of which there is a suspect, accused or victim.

When defining legal representatives by listing them, the legislator clearly outlines the circle of individ-
uals who fall under this category. This list is not subject to extensive interpretation and is exhaustive. That is,
only the individuals specifically listed in article 7, part 13 of the RK CPC have the right to act as legal repre-
sentatives. This position of the legislator is quite controversial. In the case of minors, this rule does not men-
tion witnesses and witnesses entitled to protection who may be minors.

From the analysis of the norms of criminal procedure legislation, it can be seen that, as a guarantee of
the protection of the rights of individuals participating in the criminal process, the right to the participation of
a legal representative is granted primarily to minor participants in the criminal process (article 537 of the
CPC) and persons suffering from mental disorders (article 516 of the CPC). In other words, the special rules
of criminal procedure legislation specify that the general meaning of the concept of legal representative is
much broader than that provided for in article 7, part 12 of the CPC. We believe that since the legislator has
taken the path of listing the individuals recognized as legal representatives and represented, it is necessary to
provide the most general formulations that allows for a broad interpretation of the list of individuals admitted
as legal representatives. This could allow for a more complete description of the procedural status of the le-
gal representative in criminal proceedings.

The Institute's legal representation in the theory of criminal process is understood as a system of rela-
tionships between a person lacking procedural capacity and a person specially specified in the law, which
«is to protect the rights and legitimate interests of the person represented by the realization of their own in-
herent rights of legal representative, as well as assist in the implementation of the rights and legitimate inter-
ests of the represented» [4; 16—18]. This provision is questionable, because in our view, the institution of
legal representation is not limited to the system of legal relations between the representative and the repre-
sented, but also includes legal relations that develop in the course of exercising their rights in conjunction
with the bodies conducting criminal proceedings.

In accordance with article 7, part 13 of the RK CPC, an exhaustive list of individuals who can be admit-
ted to participate in the case as a legal representative of a minor is defined. However, in practice, there are
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cases when this rule is interpreted broadly and other persons, in particular close relatives, are allowed to par-
ticipate in the process. On the one hand, this is justified if it does not affect the interests of the minor, on the
other hand, it is contrary to the norms of criminal procedure legislation.

The legislator regulates the issue of allowing a legal representative to participate in criminal proceed-
ings in a very ambiguous way. But in any case, the legal basis for his (her) entry into the case is the issuance
of a special decision by the criminal prosecution authority. The fact of kinship or other close relations is not
an automatic basis for recognizing a person as the legal representative of a minor. When admitting a person
to participate in the process as a legal representative, the criminal prosecution authority must solve several
questions: does the person have parents? If so, which of them will be allowed to participate? If there are no
parents, who should be allowed to participate?

We believe that when choosing a legal representative, it is necessary to take into account the opinion of
a minor.

In the legal literature, it is proposed to expand the range of persons who can act as the legal representa-
tive of a minor. Thus, A.A. Baev [5; 8-9], A.G. Nazarchuk [6; 201-205], E.V. Markovicheva [7; 24-26] be-
lieve that it is necessary to clarify the concept of a legal representative by including other close people in
their number. Close individuals, close relatives who are actually engaged in the upbringing of a minor, could
provide him (her) with more effective assistance than parents who are not engaged in the upbringing of their
child. In this issue, we agree with opinion of the above authors and believe that the interests of minors must
be a procedure taking into account his (her) opinion in choosing a legal representative, but also to expand the
circle of persons referred to legal representatives, adding to their close relatives, the list of which is defined
in article 7 of the RK CPC, as well as other close people. Other close people may include persons who are
not part of the circle of close relatives, but are actually engaged in the upbringing and care of the fate of a
minor.

According to article 7, part 13 of the RK CPC, legal representatives are also recognized as representa-
tives of organizations and persons who have custody or dependents of a suspect, accused or victim. In prac-
tice, there is a question about the effectiveness of attracting representatives of these organizations, as well as
guardianship and guardianship authorities as legal representatives, since their interest in the fate of the repre-
sented minor is questionable. Yes, on the one hand, there is no reason to doubt their integrity. On the other
hand, for the guardianship and guardianship authorities, organizations on whose dependent the minor is —
participation in the criminal process is an additional burden. In addition, these bodies and organizations do
not have the main thing that is actually the basis for recognition as a legal representative — there is no inti-
macy with a minor. We believe that in such circumstances, it is inappropriate to involve representatives of
authorities and organizations who are not interested in the child's fate in the case and may negatively affect
the investigation. In this regard, we consider the authors ' position to be fair that the participation of disinter-
ested legal representatives cannot properly ensure the protection of a minor and is of a formal nature
[8; 116]. Therefore, it is more appropriate to legislate the possibility of involving close relatives, relatives
and other persons who actually take part in the upbringing and care of a minor suspect or accused.

One of the problems caused by the lack of regulation of the participation of minor participants' legal
representatives in criminal proceedings is a legislative gap, which is expressed in the fact that not all partici-
pants in criminal proceedings are entitled to the participation of a legal representative. You can see this based
on the analysis by using the classification of participants in criminal proceedings who may potentially be
minors. If we assume that the institution of legal representation of the interests of minors is based on the psy-
cho-physiological characteristics of the personality of a minor, then it is logical to conclude that any minor
participant in criminal proceedings, regardless of the specific procedural status in a particular criminal case,
should have the right to the participation of a legal representative. However, as the analysis of the norms of
criminal procedure legislation shows, there is a difference in the provision of this guarantee depending on the
procedural status of the minor.

Thus, according to article 537 of the RK CPC, if a minor suspect or accused has parents or other legal
representatives, their participation in the case is mandatory. RK CPC contains a special rule, prescribing the
mandatory participation of a defense counsel and legal representative during the interrogation of juvenile
suspect (accused) (article 535 of the RK CPC).

Minor victim. To protect the rights and legitimate interests of victims who are minors, their legal repre-
sentatives are required to participate in the process (art. 76, p. 2 of the RK CPC). The question arises — what
does participation mean? What are the limits of participation? What procedural status does the legal repre-
sentative of the victim have? We believe that any assignment of the status of a legal representative should
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give him (her) the right to use all legal opportunities due to the procedural status and interests of the repre-
sented person. In other words, the legal representative must have the same set of procedural rights and obli-
gations as the represented minor participant in criminal proceedings. This approach resolves the question of
the limits of participation, the scope of procedural rights and obligations, and more.

The position of the domestic judicial and investigative authorities regarding the attitude to the legal rep-
resentatives of minor participants in criminal proceedings can be traced from the materials published in offi-
cial sources. The judge of the Almaty district court of Nur-Sultan R.N. Karagaev justifying the non-
mandatory participation in the criminal process of legal representatives of minor victims and witnesses indi-
cates that «in some cases, the behavior of legal representatives is due to the intention to minimize the testi-
mony of their minor children, protecting them from any consequences in the future. Sometimes legal repre-
sentatives themselves may be involved in the orbit of criminal proceedings in one or another procedural sta-
tus. Of course, in such cases, the presence of a legal representative during the interrogation of a minor can
negatively affect the veracity of the latter's testimony» [9].

A special rule, which determines the peculiarities of interrogation of minor victim, establishes the re-
quirement of participation of a legal representative during the interrogation of a minor victim (art. 215, p. 1
of the RK CPC). Thus, according to this rule, the legal representatives of a minor victim may be present dur-
ing the interrogation. In other words, the legislator establishes the right to allow legal representatives of a
minor victim to participate in his (her) interrogation, but their participation is not necessary. The result is a
situation in which on the one hand, the legislator obliges the body conducting the criminal proceedings to
involve the legal representatives of the victim in the case, and on the other hand, recognizes the non-
obligation of their participation in one of the most important investigative actions — the interrogation of the
minor victim.

A minor witness. According to the norms of the RK CPC, there is no mandatory involvement of legal
representatives of minor witnesses in the case.

The law only provides for the right of legal representatives of minor witnesses to be present during their
interrogation.

A minor witness who has the right to defense. The law does not regulate in detail the cases when a mi-
nor is recognized as a witness who has the right to defense. Article 78, part 5 of the RK CPC only defines the
circumstances under which a person acquires this procedural status.

According to article 113, part 2 of the RK CPC, the testimony of a witness who has the right to defense,
is recognized as an independent source of evidence. However, neither Chapter 56 of the RK CPC nor certain
articles of the criminal procedure law provide for a special procedure for questioning a minor witness who
has the right to defense. Article 215 of the RK CPC regulates the features of interrogation of a minor witness
or victim. The literal interpretation of this rule gives reason to believe that these rules apply to the subjects
directly specified in the norm-the witness and the victim. Broad interpretation and application of the provi-
sions of article 215 of the RK CPC to the cases of a minor witness interrogation entitled to protection appears
to us to be unjustified in view of his (her) special status, in fact closer to the procedural status of the suspect.

The issues of ensuring the admission of a legal representative of a minor to criminal proceedings are in-
teresting. As a general rule, admission and removal is carried out by the adoption of a procedural act — a
resolution of the body conducting the criminal process. The debatable point is which person must be admit-
ted as a legal representative.

In the course of the study, we found circumstances that indicate that there are contradictions in the legal
regulation of ensuring the right to participation of a minor's legal representative. This raises the question of
ensuring procedural guarantees for minors at the initial stage of the investigation, when deciding whether to
register a report of a criminal offense in the Unified register of pre-trial investigations (hereinafter —
URPTI) [10], since the legal regulation of this stage allows criminal prosecution authorities to perform legal-
ly significant, in fact, criminal procedural actions, bypassing the norms of criminal procedure legislation.
The mechanism for ensuring the right to qualified legal assistance is quite effective. The juvenile justice sys-
tem involves specialized juvenile courts that provide access to justice and juvenile legal advice that provides
legal assistance to minors. The text of the norms of criminal procedure legislation clearly states the right to
qualified legal assistance. However, practice shows that not everything is as smooth as it seems at first
glance. R.M. Zhamieva's research, published during the adoption of the new Criminal Procedure Code of the
Republic of Kazakhstan, is a true scientific forecast. Her work reveals the importance of stage of excitation
of criminal case, gives a historical analysis of the emergence and functioning of the stage of criminal case
excitation, reveals the legal nature of the pre-investigation review as regulated activities, which is an integral

Cepus «[lMpaBox». Ne 3(99)/2020 85



Zh.Zh. Zhumabayeva

part of a stage of criminal case excitation. The introduction of the criminal case initiation stage was a subse-
quent reaction to non-judicial, non-procedural unfounded criminal prosecutions that could be carried out dur-
ing the period of repression on the basis of unverified information [11; 170-174].

Today, in practice, we see a situation where pre-investigation review is carried out in a non-procedural
way. Verification of a report on a criminal offense for the presence of grounds for registration in the URPTI
does not stand up to criticism. A minor participant in this procedure is deprived of all procedural guarantees
provided for in the RK CPC, including the right to participation of a legal representative. The prerequisite for
such a significant violation of the minors' rights is the non-procedural nature of the pre-investigation check.
The criminal prosecution authority is not burdened with the obligation to conduct procedural actions in strict
accordance with the norms of the criminal procedure code. At this stage, participants in the pre-investigation
check are completely deprived of any regulated procedural status. Interrogations are made out as interviews,
the procedural status of the interviewee is not determined, and accordingly, the rights, including the right to
participation of a legal representative, are not explained to him (her) or ensured.

In this regard, it should be noted that the participation of a legal representative is important not only
when a minor is suspected of committing a criminal offense, but also when he is a victim or witness. At the
initial stage of the pre-investigation check, the procedural status is not defined, so there is a high probability
of transformation of the victim into a suspect or a witness into a witness who has the right to defense.

Consequently, the effective functioning of the institution of legal representation of the minors' rights
depends directly on determining the starting point from which this guarantee can be implemented. A detailed
regulation of procedural issues of access to legal representatives of minors to participate in the pre-
investigation review is proposed, that is, before registering a report of a criminal offense in the URPTI, be-
cause at this stage the collection of legally significant information about the criminal offense is made.

When investigating the issue of termination of the status of legal representation of a minor, circum-
stances were identified that require further elaboration. There are cases when the participation of a legal rep-
resentative in the interrogation of a minor is considered inappropriate. The legal representative may be re-
moved from participation in the case if his (her) actions are detrimental to the interests of the minor. Moreo-
ver, this decision is made by the criminal prosecution authority that belongs to the prosecution side. In other
words, an investigator who is concerned that the actions of a legal representative harm the legitimate inter-
ests of a minor has the right to remove him (her) from participation in the case, and instead appoint a repre-
sentative of the guardianship and guardianship authority, who is completely uninterested in the fate of the
minor. In this regard, it is proposed to finalize this procedure by the fact that the actual basis for removing a
legal representative from participation in the case should be the will of the represented minor, and the legal
basis — the decision of the criminal prosecution authority based on the will of the minor.

The superficiality of legal regulation of the procedural status of a minor participant's legal representa-
tive in criminal proceedings is also expressed in the fact that he (she) is not entitled to witness immunity in
respect of the person represented. Yes, obviously, it is possible to question a legal representative about a spe-
cific subject of evidence in minors' cases, in particular on the issues of establishing the age of a minor, the
conditions of his (her) residence, the influence of environmental factors on him (her). But when it comes to
the circumstances of the alleged criminal offense, the case takes a different turn and turns in a different, not
at all positive direction from the position of compliance with the interests of the minor.

The position of N. Yu. Litvintsev that the norms of criminal procedure legislation regulating the partici-
pation of the legal representative of a minor suspect, accused, or defendant in the list of rights of the legal
representative does not mention the existence of the right not to testify against the represented person is fair.
The legal representative is not obliged, but has the right to give evidence, refuse to testify against himself
(herself), his (her) close relatives and his (her) spouse. On the one hand, there are elements of witness im-
munity if he (she) represents the interests of his (her) son, who is part of a circle of close relatives. However,
from the analysis of article 7, part 13 of the RK CPC, it is clear that legal representatives can also be guardi-
anship and guardianship bodies, organizations that care for a minor. If the legal representative is not a close
relative of a minor participant in criminal proceedings, he (she) does not have witness immunity. If he (she)
is questioned, he (she) will be forced to inform the authorities conducting criminal proceedings of circum-
stances that may negatively affect the fate of the minor represented.

I.V. Smolkina logically argues the proposal to endow legal representatives with witness immunity by
saying that «witness immunity should become an integral element of the right of procedural status of a legal
representative» [12; 155].
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It seems that it is necessary to complement the norms of criminal procedure legislation, regulating the
participation of a legal representative of a minor in criminal proceedings, with a provision on witness im-
munity, expressing this with the following formulation — the legal representative of a minor suspect, ac-
cused, defendant, or convicted person has the right to refuse to give evidence that can be used against the
person represented by him (her) and cannot be held liable for such a refusal. Such a proposal seems reasona-
ble and logical, since it creates obstacles to using gaps in legislation against the interests of an imperfect par-
ticipant in criminal proceedings.

Conclusions

The analysis of scientific developments devoted to the study of the participation of minors in criminal
proceedings, statistical data and investigative practices, allowed us to identify problems, the solution of
which will contribute to the improvement of criminal proceedings with the participation of minors. Based on
the results of the study, specific proposals were formulated to improve the legislation. It was stated that de-
spite the fact that the special procedural status of a minor is based on his (her) personality, personal charac-
teristics that are inextricably linked to him (her) and inherent in him (her) regardless of participation in crim-
inal proceedings, there are significant differences in the scope of procedural rights granted to minor partici-
pants in criminal proceedings and their legal representatives. It is proposed to use a unified approach in regu-
lating the participation of legal representatives of minors. Minors are equally represented by the defense in
the person of criminal suspects and victims. Statistical data of the Republic of Kazakhstan for 2018 and 2019
shows that the number of minors, who have committed criminal offenses, and the number of minor victims
are approximately the same. It follows that the criminal procedure legislation should be improved in terms of
ensuring the rights of minor victims, witnesses and witnesses who have the right to protection from the posi-
tion of the right to participation of a legal representative.

The article analyzes the concept of «legal representative» and gives recommendations on supplement-
ing its content. The fact of incompleteness of the scope of procedural rights of a minor's legal representative
is established. A critical assessment was given of the activities of representatives of institutions or organiza-
tions that have custody of a minor, guardianship and guardianship authorities in the matter of including them
in the subject composition of legal representatives. It is proposed to allow them to participate in the case in
exceptional cases, taking into account the opinion of the minor represented. The research offers options for
determining the moment when legal representatives of minors enter the case and the procedure for their re-
moval. The necessity of granting legal representatives of minors the right to witness immunity is justified.

It should be recognized that despite the fact that the overall functioning of the institution of legal repre-
sentation is assessed as satisfactory, the development of criminal procedure legislation in the direction of
improving the procedural status and procedure for the participation of legal representatives of minors in
criminal proceedings has had a positive result.
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KK XKymabaesa

KLIJIMBICT])IK npoueCTeri KOMEJICTKE TOJIMaraHAapra 3aH/Abl
GKi.]'I)IiK €TY HHCTUTYTBIHBIH TCOPUAJBIK KYKBIKTBIK Maceﬂeﬂepi

MakanaHblH 3€pTTey MakcaThl KbUIMBICTBIK IPOLIECKE KATHICYIIbI KOMEJICTKE TOJMAaFaHAap/blH 3aHbl
OKUIZIepiHiH TMpoLeCcyaI bk MOpTeOeCiH KETiIIipy apKbpUIbl, OHBIH THIMIUIINIH apTThIpy Ke3iHae maiina
6oJFaH KYKBIKTHIK )KOHE PAKTHKAJIBIK MOCEIICIEPiH aHbIKTAY, KOPCETIIreH mpobiemanap s nemry GoifbiHia
YCBHIHBICTAapABbl TY)XKBIPBIM/AY; KOMEJIETKE TOJIMaFaHIapblH 3aH/bl OKUTIHIH KaThICy KYKBIFBIH KaMTaMachi3
eTy[IH KeIIeHMl TETIriH a3ipiey OoJbIT TaObUIagbl. 3epTTEYiH KAIIBI XKOHE XXEKe FBUIBIMH OMICTepiH
nmaiianany HeTi3iHIe KOMENEeTKE TOJIMaraHIapAblH 3aHIbl OKUIIIrT WHCTHTYTBIHBIH Ka3ipri >kal—KyifiH,
3aHJIBUIBIKTAPBIH JKOHE Heri3ri naMmy ypuicrtepin Oaramayra MyMkiHmik Oepzi. JKyprisiaren seprrey
HOTH)KECIHIE, KOMEJIETKE TOJMaraHIap MEH OHBIH 3aHIbl OKULIEPiHIH KYKBIKTapbIH Xy3ere acbipy
MEXaHU3MIHJeT] KeMIITIKTepIiH 0ap eKeH/Iiri, 3aHHAMAJIBIK PETTEeYAer] OJIKbUIBIKTAPbIH OPbIH aJIFaH/IbIFbl
aHbIKTaFaH. «KBUIMBICTBIK IPOLECKE KATHICYIIbl KOMENETKE TOJIMAraHHBIH 3aHAbl OKUI» YFBIMBIHBIH
Ma3MyHbIHA TaJay Kacajblll, KOMEJIETKE TOJIMaraHIap/blH 3aHJbl OKUTIHIH MPOLECYyalablK MOpTeOeciHiH
JKETKUTIKTI KYKBIKTBIK PETTEIMEYi, KBUIMBICTHIK MPOIECTIK 3aHHaMaaa OCKITUIreH 3aHabl OKUI peTiHze
xKi0epillyl MyMKiH TyJIFaylapAblH OapIblK HYCKaJlapbl KAMTHUIMAFaHbl aHBIKTAIABI, OHBIH INIIHAE KOMeJeTKe
TOJIMaraH KyoHIH, KOpFallyFa KYKbIFbl 0ap KyoHIH KYKBIKTapblH JKY3€re achlpy OapbIChIHAA TYBIHIaFaH
Macereliep, COHBIMEH KaTap, KOMEJIeTKe TOJIMaraHIapblH KOPFAyIIbUIBIK JKOHE KaMKOPIIBUIBIK OpraHgaphl
OKUIZIepiHiH KbI3METiHIH THIMCI3 TycTapbl, 3aHIbl OKUIACPIi KyaJiK €Ty MMMYHHTETIMEH KaMTaMmachl3 eTy
Macenenepi KapacTbIpbuiFaH. KpUIMBICTBIK HPOLECKE 3aHbI OKIJ PeTiHAe Kibepy Typajbl Macese LICIIiTy
JKOHE KOMEJIeTKE TOJMaraHAapiblH MYyJ[JIeciH Oulmipy Ke3iHAe 3aHabl OKiIMeH apajgarbl KapbIM—
KaTbIHACHIHBIH aKbIHBIFbI Adpekeci 6acThl HazapAa 00Ty Kepek.

Kinm co30ep: xoMeneTke TOJIMaraH, KOMENIETKE TOJIMAFaHHBIH IC KYPri3ymIUIiKk MopTeOeci, IOBeHAIIABI 9UIET,
KoMeJIeTKe TOJIMAaFaH KYJIKTi, XoOipieHymN, Kyd, KYKbIKTApABIH KEMUIAiri, KoMeJeTKe TOJIMaraHHBIH
MYLIEJIepiHe OKIIIIK €Ty, 3aHIbl OKLIL

KK, Kymabaesa

TeopeTnko-npaBoBbie NP00JeMbl HHCTUTYTA 3AKOHHOTO
NpeIcTABUTE/HLCTBA HECOBEPIIEHHOJIETHUX B YTOJIOBHOM Mpoliecce

Ienpro uccenoBaHMs CTATHH SABIAIOTCS BBISBICHUE IPABOBBIX M MPAKTUIECKHUX MPOOJIEM yIacTHsl 3aKOHHBIX
MIPEACTaBUTEINICH HECOBEPIICHHOJIETHETO; (GOPMYIHPOBAHUE MIPEUIOKCHUH 10 Pa3pelIeHHI0 YKa3aHHBIX IPO-
611eM; BBIpAOOTKA KOMIIJIEKCHOTO MEXaHU3Ma 00eCIedeH s MpaBa Ha y4acTHe 3aKOHHOTO NPEACTaBUTEINs He-
COBEPILEHHONETHETO ITyTEM COBEPIIEHCTBOBAHHS MPOLECCYabHOTO CTaTyca Kak caMOT0 HECOBEPLIEHHOJET-
HEro y4acTHHMKa YTOJIOBHOTO MPOLECCa, TaK M €ro 3aKOHHOTo npejacTaBuTens. Mcnonabp3oBanue obiie- 1 yacT-
HOHAy4YHBIX METOJIOB HCCIIEN0BAaHHs MO3BOJIMIO OIEHUTh COBPEMEHHOE COCTOSHHE, 3aKOHOMEPHOCTH M 0C-
HOBHBIC TCHIEHIUH Pa3BUTHs MHCTUTYTAa 3aKOHHOTO IPEJCTAaBHTEIHCTBA HECOBEPIICHHOJETHHX. B mrore
MIPOBEAEHHOTO HCCIICOBAHMS BBLBICHO HAJIMYME NPOOENIOB B 3aKOHOAATEIHFHOM PEryJINpPOBAaHUH U HEHOC-
TaTKOB B MEXaHM3ME PEasIH3aliH IIPaB HECOBEPIICHHOJIETHUX HA 3aKOHHOE IIPEICTaBUTENLCTBO. BEIIo mpo-
QHAIM3UPOBAHO COJEpPIKAHME MOHITUS «3aKOHHBIH NPEACTaBUTENTbh HECOBEPIICHHOJICTHETO YJacTHHKA yro-
JIOBHOTO IPOLIECCa», 3aKPEIUICHHOTO B YrOJIOBHO-IIPOLIECCYaTbHOM 3aKOHOJATENbCTBE, KOTOPbIH IpU3HAH
YCEUeHHBIM U HE OXBAaTHIBAIOI[MM BCEX BApHAHTOB JIMI], KOTOPbIE MOTYT OBITh MPHBICUECHBI B KaUeCTBE 3a-
KOHHOT'O TPEJCTABUTENS; HEYPETYINPOBAHHOCTh MPOLECCYaNbHOTO CTaTyca 3aKOHHOTO MpEICTaBUTENs He-
COBEPILEHHONETHETO. B dacTHOCTH, OocTanuch 6€3 BHUMAHUs BOMPOCH! 3aKOHHOTO IMPEACTaBUTENbCTBA HHTE-
pecoB cBuzeTeNel U CBUIETENEeH, IMECIONINX IIPaBO Ha 3aIUTy; 000CHOBaHAa HEI(P(EKTHBHOCTE JIESTEIBHO-
CTH TpEJCTaBHUTENCH yUPEKACHUN WIM OpraHH3alui, Ha MONEYEHHH KOTOPBIX HAXOAUTCS HECOBEPIICHHO-
JIETHHH, OPraHOB ONEKU W IONEYUTENHCTBA; PACCMOTPEHBI BONIPOCH! HAJETIEeHHs 3aKOHHBIX IpeCTaBUTeIeH

BecTHuk KapaFaH,ElI/IHCKOFO yHuBepcuteTta



Theoretical and legal problems...

CBHUJETEIBCKUM MMMYHUTETOM. KitoueBBIM MOMEHTOM IIPH Pa3pellleHuH BONPOCa O AOMYyCKe K y4acTHIO B
YTOJIOBHBIH MPOIIECC B KAUECTBE 3aKOHHOTO MPEACTABUTENS IOJKHBI SBIATHCS HHTEPECH HECOBEPIIEHHONET-
HETO0, a IMEHHO CTENEHb OJIM30CTH 3aKOHHOTO MPEICTaBUTENS C MPEACTABIAEMbIM JIUIL[OM.

Knrouegvie cnosa: HeCOBepHIeHHOHeTHHfI, npoueccyaﬂLHmﬁ CTaTyC HECOBCPIICHHOJICTHETO, HOBCHAJIbHaAsA
CTHULNA, HeCOBepHIeHHOHeTHI/Iﬁ HO,I[O3peBaeMbII71, HOTepHeBmHﬁ, CBUJICTCIIb, TapaHTUU IIpaB, NPEACTaBU-
TCJIBCTBO MHTEPECCOB HECOBEPIICHHOJICTHUX, 3aKOHHBIA MpEACTaBUTECIIb.
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ITos10:keHrEe TPYAOBBIX KOJEKCOB B CTPYKTYpe HOPMATHBHO-NIPABOBBIX AKTOB
cTpaH-yuyacTHull EBpa3uiickoro dKOHOMHYECKOT0 COI03a

B cratbe paccMOTpeHbl HOPMAaTHBHO-IIPABOBBIC aKThl B c)epe TPYIOBOTO 3aKOHOJAATEIbCTBA I'OCYAApCTB-
wieHoB EBpasmiickoro skoHoOMHYeckoro coro3a. Llens ncciemoBanus — Ha 6a3e CpaBHUTENBHOTO aHAIN3a
HaIlOHAIFHOTO 3aKOHOAATENIbCTBAa CTPAH-yJaCTHHUI EBpa3niickoro 3KOHOMHYECKOTO COI03a COpMYyIHpO-
BaTh OIIPEIENIeHNE TPYAOBOTO KOJEKCa, ONPEIeNIUTh MECTO TPYAOBEIX KOJIEKCOB B CUCTEME TPYAOBOTO 3aKO-
HOZATeNbCTBa 0003HAYEHHBIX TOCYJAapcTB, a Takke pa3padoTaTh IPEIIOKEHHS MO COBEPIICHCTBOBAHHIO
HOPMaTHBHO-TIPABOBBIX aKTOB OTJEJIBHON HOPMEI B cepe Tpyaa CTpaH-ydacTHUI EBpasuiicKoro SKOHOMH-
YeCKOTro co03a. MeTo/ibl, KOTOpbIe ObUIH MCCIIEI0BaHbI, IIPOBEACHBI HA OCHOBAHUH CPABHUTEIILHO-IIPABOBOTO
MeTo/la M aHalu3a TPYIOBOTO 3aKOHOJATENIbCTBA CTPaH-y4acTHHI] EBpasHiickOro SKOHOMHYECKOTO COH3a.
ABTOpOM IIpE/ICTaBJICHBI PE3yJbTAaThl CPAaBHEHHs JCHCTBYIOLIMX HOPM TPYAOBOIO 3aKOHOJATelbCTBa Pec-
nyomuku Kazaxcran, Poccuiickoit @enepanmu, Pecrryommku benapycs, Keipresckoit Pecryommku u Peciy6-
JMKA ApMEHHs B YacTH PETyIMpPOBaHMS TPYHIOBBIX OTHOIICHWH M OOOOIIEHBI IOPUANYECKHE OIpeIeTICHUS
TEpMHHA «KOJIEKC» B YETBIPEX U3 IITH ATHX CTpaH. B urore chopMupoBaHO ONpeneeHne TPyI0BOrO KOAEK-
ca, omnpe/ereHs! MpoOIeMbl COOTHOIIECHHUS TPYAOBOIO KOJEKCa M WHBIX HOPMaTHBHO-NIPABOBBIX aKTOB, IPH-
HUMaeMbIX B CTpaHaX-y4acTHHUIAX YKa3aHHOTO BbIIE coro3a. CrenaH BbIBOJ 00 OTCYTCTBHHU KOJUIM3MOHHON
HOPMBI O IPHOPHUTETE TPYJOBOTO KOJIEKCa U O TOM, KaKOH MMEHHO HOPMATUBHO-TIPABOBOH aKT JOJDKEH HMETh
HPHOPUTET MO OTHOLICHUIO KO BCEM APYTHM 3aKOHAM.

Kniouesvie cnosa: EBpa3smiickuii SJKOHOMHUYECKHH COI03, KOAU(PHUKALHUS, KOJIEKC, TPYAOBOH KOAEKC, HOpMa-
THBHBIE IIPABOBBIE AKTHI, TPYAOBOE 3aKOHOAATENBCTBO.

Beeoenue

29 mas 2014 r. Poccuiickort @enepanueii (nanee — P®D), Pecnydnukoit benapycs (nanee — PB) u Pec-
nyonmkoit Kazaxcran (manee — PK) Obuto mpHHSATO pelieHne ycoBEepIIEHCTBOBATE 00Iee SKOHOMHUYECKOE
MIPOCTPAHCTBO U co31aTh EBpasuiickuil skoHOMHueckuid coto3 (nanee — EADC), B pamkax KOTOPOro mpo-
JOJDKMIIAch OBl paboTa MO YKPEIJICHUIO €BPA3UHCKON MHTETPAlMH C YY€TOM MMEIOLIErocsl OIbITa U COBpE-
MEHHOTO YPOBHS Pa3BUTHS IOCYNapCTB-WIEHOB. J[aHHas TeMa Ha CETOMHAIIHUN EeHb SBISIETCA aKTyaJlIbHOMH,
Tak Kak ctpansl EADC B Hacrosiiee BpeMsi akTUBHO (pOPMUPYIOT CBOIO IpaBoByto 6a3y. Ilpu 3tom Tpyno-
BO€ 3aKOHOJATENbCTBO rocynapcTs-uieHoB EADC (Apmenun, Pb, PK, Keipreizckoii Pecniyonuku (nanee —
KP) u P®) B HAaCTOSAIINI MOMEHT CYIIECTBEHHO OTIMYAETCS KaK 110 CHCTEME M BHIAM ICHCTBYIONMX HOpMa-
THUBHBIX MPABOBBIX aKTOB, TaK U MO COAEPIKaHMI0 HOPM, TIOCTPOSHHIO TPYAOBBIX KojiekcoB (nanee — TK) u
MHOTMM JApPYrMM 4epTram. Bce 310 TpeOyeT cpaBHUTENbHO-NIPABOBOIO HMCCIIEAOBAHMS B IIEJISIX BBISBICHUS
OTIINYNH, BEIPAOOTKH ONTUMANBHBIX MOJIEJIEH, KOTOphIe MOTYT OBITh MCITOJIb30BAaHbI B AaJIbHEHIIIEM HpoIiec-
ce TapMOHHU3ALMU TPYIOBOIO 3aKOHOAATENbCTBA rocynapcTs-wieHoB EADC. dopMupoBanre u mojaepxa-
HHUE WHTErPali MEAY roCyJapCTBaMU BO3MOXKHO IIyTEM MaKCHMAaIbHOTO COJMKEHMS HALMOHAIBHBIX 3a-
KOHOZATEJICTB M CO3JaHHSA €AMHOW HOPMAaTHUBHOHM 0a3bl. IMEHHO B CBSI3U € 3TUM (yHIAMEHTOM HHTErpa-
MU JOJDKHA BBICTYNATh TapMOHHU3AIMS HOPM, HANpPaBICHHBIX HA PETJIAMEHTAIHMIO Pa3IMYHBIX aCIEKTOB
B3aMMOJeHcTBUA rocynapcTs-awieHoB Coro3a. B HaydHOH nuTepatype JaHHBIN BONIPOC MOJAHUMAIICS HEOIHO-
KkpaTtHO. Ero n3ydeHne Heo0X0onuMoO B HeNsiX 00bEIMHEHHUS! PhIHKA TPYIOBBIX PECYpCOB, PhIHKA Tpyna s
rpaxaas rocyaapctB-wieHoB EADC, a Takke MOCTPOCHUS €IWHOTO ITOAX0/1a K TIPaBOBOMY PETYINPOBAHUIO
TPYZIOBBIX OTHOLLIEHUH TPYASIIMXCS FOCYAAPCTB-WICHOB €BPA3HICKON PErMOHAIbHON HHTErPALIUH.

Memoodvl u mamepuanvl

B wuccnenoBaHuMM HUCIOJIB30BAIMCH CPAaBHUTEIBHO-IIPABOBOM, JIOTMKO-IOPUIMYECKUM, a Takke
CUCTEMHO-CTPYKTYPHBIA METOBI.
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Pesynemamoi

IIpaBoBas cucrema rocymapctB-wicHoB EADC yHaciemoBaga MHOTHE CBOM HYEPTHI OT COBETCKOM
MPaBOBOM CEMbU, M CErOJHS 3TO KOJU(PHUIMPOBAHHOE 3aKOHOAATEIHCTBO, IMPHHAJIEKAIIEe POMaHO-
TepMaHCKOM mNpaBoOBOW cembe. B Teopun mpaBa OAHOM W3 OTIMYHUTENBHBIX OCOOCHHOCTEH JIO0OH
CaMOCTOSATETHLHOM 00JIACTH TIpaBa SBIIIETCS 3aKOH, COCTABJISAIONININ CECTeMOOOpantyomui koaeke [1; 124].
Xots 3Ta 0COOEHHOCTD crieli(UIHa JUIsi OTpaciied MmpaBa, OHa PAcIPOCTPAHSETCS U B JIPYTHUX MPABOBBIX
WHCTUTYyTax. Hanmpumep, HET 1OCTATOUYHBIX OCHOBAHHUN TOBOPHTH, YTO CYIIECTBYIOT HE3aBHCHUMBIE 00JacTH
npaBa, Takue Kak «/30uparensHoe mpaBoy», «CynedHoe nmpaBo» U «3akoH 00 00pa30BaHNUNY, OJHAKO KOIEK-
CBI B 3TUX 00JIaCTSIX MPHUHSTH B HEKOTOPHIX TocyAaapcTBax-uneHax EADC.

Kopeke siBisieTcs pe3ynbTaToM KOMU(PHKAIMK 3aKOHOJATENBCTBA B ONpEETICHHOW 00nacTH odmiect-
BEHHBIX OTHOUICHUH. B cBs3M ¢ 3THUM, HEOOXOAMMO OKa3bIBaTh MOIAAEP)KKY YUYEHBIM B OOJIACTH TpaBa
COLIMAIBHOTO O0ECTeueH s, TaK KaKk OHM MHOTO JieT paboTaroT Hax ColualbHbIM KOAeKcoM, [IeHCHOHHBIM
komekcoM (E.M.Mauynesckas) wim  Kogekcom commanmsHoro obecreueHus (CorMaiibHas —3alluTa)
(FO.B.Bacunsesa, C.1. Ko63eBa, A. [loxoro, E.I'. Tyuxoa u apyrue) [2; 48].

[IpoBeneM cpaBHEHHE IOPUAMYECKOTO OMpPENEIICHUS TEPMHHA «KOJEKC» B HEKOTOPBIX rOCyIapCTBax-
yrerax EADC, B HOpMaTHBHO-TIPABOBBIX aKTaX KOTOPBIX JAeTCS TaHHOE OTpecIICHIE.

CormacHo m. 5 cr. 5 3akona Apmenmn «O mnpaBoBbix aktax» (mamee — «O HIIA»), komekc
MpeACTaBIsIeT COOOH 3aKOH, KOTOPBIH CHCTEMAaTHUECKH M YIOPSIOYHO PETyIUpyeT eAnHooOpa3Hble 0o0rie-
CTBEHHBIC OTHOIIICHHUS, YCTAHABIMBACT BCE MJIM OCHOBHBIE HOPMEI mpaBa [3].

IIpaBoBOE ompenmencHUEe Kojaekca M3JI0KeHO B pazgene 4 cr. 2 3akoHa Pb «O HITA». Komexc Pb
(xomudUIUPOBaHHBIH HOPMATHBHBIA NPaBOBOM aKT) — 3TO 3aKOH, KOTOPBIM NpeaycMaTpUBAeT MOJHOE
CHUCTEMaTHYeCKOe pETryJIHpOBaHHE KOHKPETHON 005acTH OOIIEeCTBEHHBIX OTHOIIEHHWH. OrmpeneneHne mo-
HATHUS «KOIu(HUKaIus» 1aHo B ¢T. 1 3akona «O HITA» [4]. B cBoro ouepens, coryiacHo 4. 1 ¢T. 4 3akona «O
HITA KP», xoaekc sBisgercd HOPMAaTHBHBIM IIPaBOBBIM  aKTOM, KOTOpBIH  IpeTycCMaTpHBAET
CHCTEMAaTHYECKOE PeryJTUpOBaHUE OJTHOPOAHBIX OOIIECTBEHHBIX oTHOIIeHUH [5]. Kak Bunum, 3akoHonaremnb
KP He ucnomip3yer cI0BO IIOITHOE», MOCKOIBKY €ro MOKHO Ha3BaTh KOAEKCOM, KOTOPBIA PEryIHUPYET COOT-
BETCTBYIOILIME COLMANIbHBIE OTHOWIEHU. B To e Bpems B 3akoHoAatenbcTBe KP ynomunatores: «ogHopo-
HbIE OOLIECTBEHHbIE OTHOIIEHHU». J{i1st cpaBHeHus: B cooTBeTcTBUH € 1. 11 cT. 1 3akona PK «O HITA» ko-
JIEKC TPEJICTaBIIAET COOOM 3aKOH, OOBEANHSIONINI M CHCTEMATH3UPYIOIIM HOPMBI TIpaBa, PETYIUPYIOIINe
BaKHEHIITHE OOIMECTBEHHBIC OTHOIICHUS, MMPEAyCMOTPEHHBIC CT. 8 HacTosAmero 3akona [6]. M3 aToro ompe-
JeNICHHUs] BUIHO, YTO HAalll 3aKOHOJATENb JOTIOJHII IPU3HAKOM OJHOPOIHOCTH OOIIECTBEHHBIX OTHOLICHUHN
WX 3HAYMMOCTh. Takue HECOOTBETCTBHA B MPEIMETE KOJEKCa MOTHOCTHIO COOTBETCTBYIOT OTMAaTHUYECKUM
MTOJIOKEHUSM TeopHH 001ero mpasa. OHAKO MEXIY B3TISAAMU YIEHBIX MO 3TOMY BOIPOCY €CTh Pa3IAUHSL.
B wactHocTu, yrBepxxkaerane H.H. CensikuHa 0 TOM, 4TO KOIU(PHUKALMOHHBIE aKThl 00BEIUHSIOT «IIPaBOBBIE
HOPMBI, UHCTUTYTHI U HOPMBI, PEryJIUpPYIOIIUEe Pa3HOPOJHBIC COLHMAJIbHBIE OTHOLICHHS B OINpEleIeHHOMN
o0yactu mpaBay, sBisieTca copHbeM. Kak ynmomuHanocs B 3akoHe ApMmennu «O MpaBOBBIX aKTax», KOJEK-
CBI, KaK MPaBWJIO, PETYIHPYIOT OJHOPOJHBIE TPYINIBl OOIIECTBEHHBIX OTHOMIEHWH (B oTHOomennn TK —
TPYAOBBIE M HEMIOCPEACTBEHHO CBSI3aHHBIC C HUMH). B TO ke BpeMsi KOJEKCHI He BCEerAa CBA3aHbl C 007IacThIO
mpasa.

B cratre 8 3akona PK «O HITA» mepeuncnens 18 BaKHBIX OTHOPOIHBIX OOMIECTBEHHBIX OTHOIICHUH,
IUIsl UX perynupoBaHus npuHATH Kogekchl PK. Tyna BxonsaT Taxke TpyaoBsle oTHomenus (. 11 cT. 8 Toro
xe 3akona). [IpuMedarenbHO, YTO HAll 3aKOHOAATEINb UCKITIOUMIT «CBSI3aHHBIE C TPYAOM OOILECTBEHHBIE OT-
HOIICHHS» U3 TIpenMeTa komekca (B qaaaoM cirydae TK). CTout oTMeTuTh, 9T0 B cOOTBeTCTBHHU O cT. 3 TK
PK nenpto TpymoBoro 3akoHozarenscTBa PK sBisieTcst mpaBoBoe peryiaupoBaHie, HalpaBIeHHOE Ha 3alUTy
TPYAOBBIX M HHBIX OTHOILICHWH, HEMOCPEACTBEHHO CBS3aHHBIX C TPYAOBBIMU OTHOLICHUSIMH, 3aLIUTYy NPaB U
WHTEPECOB CTOPOH TPYIOBBIX OTHOIIEHHH, YCTaHOBJIEHHE MHHHMAJIbHBIX TapaHTUH TpaB U cBOOOA Ha
pabouem mecte. CymiectByer detkoe HecoorBeTcTBre Mexkay TK PK m 3akormom PK «O HITA». Jlnsg ux
ycTpaneHus Heooxomumo nomoHUTh 1. 11 cr. 8 3akona PK «O HITA» cioBaMu «4 HEMOCPEICTBEHHO OTHO-
csmuecs K Tpyay». Llnpokoe onpenenenre KoaupuKaIi NO3BOISET HEKOTOPBIM yUEeHBIM-TEOPETUKAM OT-
HOCHUTh K KOAW(DUIIMPOBAaHHBIM aKTaM HE TOJBKO KOIEKCHI, HO M aKThl NMPE3UJEHTa, OCHOBHI, YKa3bl U
npaBuwia. B.M. MupoHoB mnpusbsiBaeT K (OPMHPOBAHHIO TMAKETa 3aKOHOB Kak (OPMBI «HENpPEPHIBHON
Koan(UKaIMK U KOHCOMUAALMH 3aKOHOJAaTenbCTBay [7; 36].

B To e BpeMsi HEKOTOpbIE CHENUAIUCTBI B 00JIaCTH TPYAOBOTO TpaBa CIHUIIKOM IMUPOKO OOBSICHSIIOT
KOHIIENIUIO | Tnpouecc koaudukanuu. B gactHocth, ['.A. Poranesa onpeaenmia B 1985 r. komudukanuio
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TPYJOBOTO 3aKOHOJATENhCTBA KaK «BBICIIYIO (OPMY 3aKOHOAATEIHHOW IEATENLHOCTH TOCYIapcTBa C
ydacTHeM Tpo(dcoro30B, KOTopas MpHBeENa K COBEPUICHCTBOBAHHIO M CHCTEMATH3aIlMM OTHOIICHWH, pe-
TYJIUPYIOIIAX TPYIOBBIE M CMEXHBIE MPABOBBIE TOJOXKEHHWA, HA OCHOBE OOIIMX MPUHIUIIOB U B COOT-
BETCTBUU C 3aKOHO/IATEIHHBIM IJIAHOM Pa0OThI».

Takum o0Opa3oM, KOIU(pHUKAIUS MOXKET ObITh IMOHATA B Ooyiee mMpokoM cmbiciie. Koaudukanms, B
MIHPOKOM CMBICIIE, TPEJACTAaBIsAeT cOOOW CHCTEMATH3AIMI0, KOTOpas BKIOYaeT (HOPMYIHPOBKY IJFOOOTO
MPaBOBOTO aKTa (M CIIOBO «KOM» MOXET HE BXOJUTh B Ha3BaHHE OKOHUYATEIHLHOTO aKkTa). B CBOIO ouepensp,
Koau(UKays B y3KOM CMBICIIE, B IIEPBYIO OYepeab, CIOCOOCTBYET YIIyOJCHHON pa3paboTKe YacTH 3aKOHa,
YaCTHYHO W JPYTHX TPABOBBIX AaKTOB, YTO TMPHUBOAWT K TIOSBICHHIO HOBOTO CHCTEMAaTHYECKOTO
3aKOHO/IATEIFHOTO aKTa, HA3BaHHOTO KOJEKCOM.

B pe3ynbraTe CpaBHHUTENBHOTO aHAIN3a U B PE3yJIbTaTe BBISBICHHUS OCOOCHHOCTEH M3y4acMOW TEMBI,
MBI 3aKJTI09aeM, YTO:

TK — 310 komuGUKaIMOHHBIM 3aKOH, MPU3BAaHHBIA 00ECIIEYNTh MaKCHMajbHOE (CHCTEMaTHUYECKOE,
KOMIUIEKCHOE) PEryJIMpoBaHue Tpyaa u (OJIM3KHUX WU MPSMBIX) OTHOIICHUN C HUMU.

JeiicTBytolas HOpPMaTUBHO-TIpaBOBas MpakTHKa B TrocyaapcrBax-uwieHax EADC (manpumep,
napautensHoe ¢ TK bemapycm cymiecTtBoBaHHME BpEMEHHBIX [I€KPETOB, MMEIOMIMX CHIy 3aKOHa U
00s13aTeNbHBIX K MPUMEHEHUI0 yka3oB [Ipe3unenra PecyOonuku benapyck B cepe KOHTPAKTHOW CUCTEMBI
HaliMa, COIEpKallluX KOJUIM3MU C MPEANMCAHMSIMH 3aKOHA; cyliecTBoBaHue B Kaszaxcrane, Hapsay ¢ TK,
YkazoB Ilpe3unenra Pecryonmkn KazaxcraH, HMEIOIMX CHIIY KOHCTHTYITMOHHOTO 3aKOHA; MapaylieIbHOE
TK Apmenun paeiictBue mMmeronmx cuiny 3akoHa [loctanornenmii [IpaButenscTBa PecnyOnmkn Apmenus,
coJiepKallliX HOPMBI TPYIOBOIO MpaBa M T.JA.) YACTO HE COOTBETCTBYET 3TOMY Ba)XHOMY TEOPETHUECKOMY
yrBepxkaeanto. Cornacuo 4. 6 cT. 10 3akona«O HITA Pby» komekc uMeeT OOMbITYI0 IOPUIUICCKYIO CHITY TI0
OTHOIIIEHUIO K JPYTUM 3aKOHaM. PacumpurensHoe U cucTeMatndeckoe ToiakoBaHue cT. 10 manHoro 3akoHa
B couetanuu co cT. 85, 101, 137 Koncrtutyuu P mo3Bomsier caenath BeIBox 0 ToM, uto TK mmeer 60:b-
Y0 IOPUINYECKYIO CHITY TIO OTHOIICHUIO K MHBIM 3aKOHAaM (KpOMe KOHCTHTYIIMOHHBIX) U K apyrum HITA,
MMEIOIINM CHITy 3aKoHa (mekpetsl [Ipe3unenta PB), o0s3aTenpHyro crry (0ompIMHCTBO yKa30B [IpesnnenTa
PB), a paBHO Kk akTaM, HocsiuuM noa3akoHHbIH xapaktep (ITocranoBnenus Coseta Munuctpos Pb, Bepxos-
Horo Cyma, MuHuCTepcTBa Tpyla W COLMANBHON 3aIUTBl U Jp.). DTOT BBIBOJA KpaliHE BaXKCH I
pa3zpelnieHus uepapxudeckux Koumm3ud Mmexay TK u IpyrumMu aktamu 3aKOHOJATENIbCTBA. B CBS3M C 3THUM,
TpeayiaraeM ¢ Y4eTOM 3aKOHOAATeNbHO 3akperuieHHoit mepapxun HIIA B Apmenwmn, Pb, PK, KP u P®
(c TeMu WM WHBIMH HAallMOHATBHBIMA Moau(pukammsmu) B kaxnaom w3 TK B ri. 1 3akpernuTh HOpMY O
npuopurete (BepxoencTse) TK B cucteMe TpyZOBOTO 3aKOHOIATENHCTBA COOTBETCTBYIOIIETO TOCYIapPCTBA.
[pennaraercs caenyroras GOpMyJIHPOBKA ITOT00HON HOPMBI:

«B cnyuae nporuBopeunst Mmexry TK 1 MHBIMU HOpMATHBHBIMU NPABOBBIMH aKTaMH (332 HCKITFOUEHHEM
KoucTtutynum, oOmenpu3HaHHBIX MPUHIUIIOB MEXIYHAPOJHOTO IpaBa, KOHCTHTYIIMOHHBIX 3aKOHOB, a
Takke paTU(HUIMPOBAHHBIX 3aKOHOM MEXIYHAPOJHBIX TOTOBOPOB) MpUMEHsETCs HacTosmuii Komexey.

Obcyoicoenue

B npaktuke rocynapcts-awiieHoB EADC 1 MHOCTpaHHBIX OpraHu3aluil TEpMUH «KOAEKC» UCIOIb3yeTCA
JUIsi 0003HAYEHUS OTPE/ICIICHHBIX TUIOB JIOKAIBLHBIX W KBA3WJIOKAILHBIX HOPMATUBHBIX aKTOB (IPaBUII TO-
BEJICHMSI, KOPIIOPATUBHBIX KOJIEKCOB | T.1.).

B T0 xe Bpems ¢paza «CBox mpaBui» IIMPOKO HCHOJB3YyeTcs B MH(OPMAIMOHHBIX pecypcax Mex-
OyHapOTHOW OpraHM3ally TPyda IO OXpaHe Tpylda W TeXHHKE 0e30MacHOCTH (Ui Pa3iIM4YHBIX CEKTOPOB
9KOHOMHUKH). MBI cunTaeM, 4TO MCIOIB30BAHUE TEPMUHA «KOIEKC» BO3MOXKHO TOJIBKO B TOM CIIy4ae, €CiH
OH TIPUMEHUM TOJIKO K MECTHBIM HOPMATHUBHBIM aKTaM, BHITCKAIOIIUM M3 CUCTEMATU3allMd MECTHBIX HOPM
npaBa, MPUMEHUMBIX K KOHKPETHOW OpraHu3alii B KOHKPETHOM OONacTH OOIIECTBEHHBIX OTHOILICHUH.
B npyrux ciygasx peKoMeHayeTcs HCIIONIb30BaTh APYTryue Ha3BaHUS KOPIIOPATUBHBIX JTOKYMEHTOB (TIpaBMIIa,
WHCTPYKITUH | T.1.).

J11 MHOTHX MIOCTCOBETCKUX PeCIyONIHK XapakTepHO KOAU(DUIMPOBAHHOE TPYAOBOE 3aKOHOATEIHCTBO
(0COOEHHBIMHU SBJISIFOTCS TOJBKO JIaTBUS M DCTOHHUS, KOTOPhIE HTHOPHPYIOTCS HEKOTOPBHIMH aBTOpamMu) [8].
Hampotus, 310 paznumuue He XapaKTepHO IS 3arafHOEBPONEHCKUX CTpaH: TPYJOBOE MPABO PETYIHPYETCS
MPUHATHEM OOBIYHBIX, HEYACTHIX, CBOJHBIX 3aKOHOB O TPYAE B HEKOTOPBIX MHCTUTYTaxX TPYIOBOTO Ipasa, a
rpaXJaHCKUE TPYJOBblE KOAEKCH (COOpHHKH) MO-TPEKHEMY YacTHYHO TIPUMEHSIOTCS K 3aHITOCTH.
TK, BcrynuBmuii B cuiny ¢ 2008 T., oTiamgaercs Tojdbko Bo DpaHIKH, T/IE OH cOYeTaeT B cebe 0COOCHHOCTH
KOHCONMALKY U HHKOpHopauu [9].
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Bo Bcex matu crpanax cpaBaenusi EADC B nepuos He3zaBucuMocTH Obul puHAT HOBBIA TK. [laBaiite
pa3mectuM cyiectByroiue TK B XpoHOIOTHYECKOM MOPSIKE:

—TK Pb (mpumsar Ilamatoit mpencraBureneit 08.06.1999 1., yrBepxknern CoBeroM PecmyOmmku
30.06.1999 r., mognucad IIpesunenrom 26.07.1999 r., Berymwt B cumy 01.01.2000 1.) [10];

— TK P® (mpunst ['ocynapctBenHoit nymoii 21 nexadpst 2001 r., yrBepxnaeH Coserom denepanmu oT
26 nexaobps 2001 r., moxnucan [Ipesunentom 30 gexadps 2001 r., Berynun B cuiy 2 depanst 2002 r.) [11];

—TK KP (npunst IIpaBoBeiM cobpanuem XKoropky Kenema 25.05.2004 r., moanucan [Ipe3suaerTom
04.08.2004 r., Bctymmun B crry 01.07.2004 1.) [12];

—TK Apmenun (nmpuasat HarmmonansabiM Cobpannem PecyOnmkun Apmenus 09.11.2004 ., moanucax
[Ipesunmentom 14 mexadbps 2004 r., Betymun B crry 21 mrons 2005 1.) [13];

—TK PK (mpunsat [lapnamentom PK ot 05.11.2015 r., nognucan Ilpesunentom ot 23.11.2015 r.,
Berynui B ety ¢ 01.01.2016 r.) [14].

Pyccknuit yuensiii U.A. lllecTepsikoB yHOMSIHYJ CEMb CHMBOJIOB, KOTOPBIE XapaKTEpH3YIOT OCOOEH-
HOCTH Koau(UKaIuy Kak GOpMBI JIETATHPHOW TPYIoBOM nestensHocTh: 1) mpuuatue TK B xome cymeOHOTO
npoiiecca; 2) peryiupoBaHue 3HAYMMBIX U COLMAJIbHO 3HAUMMBIX chep OOIIEeCTBEHHBIX OTHOILEHUH (TPYyI0-
BBIX M CMEXHBIX); 3) 3HaUMMasl U CJIOXKHasi CTPYKTypa (pa3lielbl, T1aBbl, CTaThH), OCHOBaHHAS HA BHYTPEH-
HEM eIWHCTBE, DPETYJSPHOCTH, IEIOCTHOCTH M COTJIACOBAHHOCTH HOpM; 4) TeXHUYECKas perucTpanus
CHUCTEMBI TPYIOBOTO TIPaBa; 5) CTAHET OCHOBOW IMOCIIEIOBATEIHLHOTO Pa3BUTH OoTpacin; 6) BepxoBeHCTBO TK
B TPYIOBOM 3aKOHOJAATENILCTBE; 7) CTAaOMIBHOCTB, YTO MOJAPAa3yMEBACT BKIIIOYEHHE B KOJIEKCHI JOJITOCPOY-
HOW 3aHATOCTH HOPM TpyJ0BOrO mpaBa [15]. B 1memom, B COOTBETCTBHH C YKa3aHHBIMH BBIIIE KPUTEPHSIMH,
HEe BCe M3 HUX 00s3aHBI NMPU3HABATh TPYJOBOE MPaBO B KauecTBE Kojekca. [IepBbIi 3HAK JOJDKEH JIOTION-
HATbCA MPUHATHEM 3aKOHOAATeNbHBIM opraHoMm (Ilapiamentom), mecTol W ceAbMOW 3HAKH, KOTOPHIE MBI
YBHIUM B OyaymieMm, He OyIQyT MPHUHATHI BO BHUMAHHE M 4acTO HE OyIYyT BBLACPKUBATHCS TOCYNapCTBAMU-
yreramu EADC. TeopeTudeckuii komekc (BKIIOYAsi TPYIOBOH) JOKEH OBITH TIOCTOSTHHBIM 3aKOHOM, KOTO-
PBIN IPHHUMAETCS IECATHIICTUSIME, a HE OJUH WU /1Ba rojia. TeM He MeHee, CyIIeCTBYEeT TeCHas CBS3b MEX-
Iy 3aKOHOM M JKOHOMHKOW, a TaKKe HecTaOMIBbHOCTH B 3KOHOMHYECKOW cdepe ((PHUHAHCOBBIE U KO-
HOMHYECKHE KPHU3HUCHI, KOTOpPhIe TPHBEIH K POCTy 0e3pabOTHIBI, CHIKEHHUIO JO0XOJOB HACENCHUS U T.J.),
MPOUCXOSIIAs B TEUCHUE MTOCIICTHETO AECATHUIIETHS, BIUSET HA COCTOSHUE TPYAOBOTO, TPAaXKIAHCKOTO U Ha
HEKOTOpBIE Ipyrue obnactu npasa. Jlaxe mocie Toro, Kak (paHIly3cKoe MPaBUTEIBLCTBO NPUHIO HOBBI TK
B 2008 r. sxoHOMuKe [IsaTOlN pecmyOnuKkn NPHUIUIOCH MPOBECTH PsiA peopM B TPYAOBOM 3aKOHOATEIHCTBE
JUIsT paOOTHHKOB, HECMOTPS Ha OYCHb CTaOMIBHYIO cUTyanuio (B mepuoxa npesunentcTBa H. Capkosu u
®. Omnanpa) [16].

HanmomuuM, uro ¢ mMomenta BcrymieHust B cuiny TK PB B Hero Obumn BHeceHBl 24 W3MEHEHHUS.
B cpennem TK Pb BHOCHT OKOJ10 1 mompaBku B TOM. DTO MEHBIIIE, YeM B APYTHX CTpaHax. Eciou B mepBbie
ath JeT (¢ 2000 mo 2004 rr.) 6emopyccKkuii KOJIEKC OTIMYAICS CTa0MIBHOCTRIO (0€3 N3MEHEHHH U JTOTIOJ-
HeHuit), To B cnexytomue 13 et (c 2005 mo 2019 rr.) ObuM BBeZeHHI Bce 24 3aKOHA 7151 BHECEHHS ONpeae-
JIEHHBIX W3MCHCHWH W JOIMOJHCHWHA. ECIM paccMOTpUM KOJMYECTBO M3MEHEHWH M IOmojHeHuH (3akoH
Ne 272-7Z ot 20.07.2007 r. m 3akon Ne 131-Z ot 08.01.2014 1.), To BBIIETUM 1Ba U3 dTUX 24 3aKOHOB, KOTO-
pBIe MOTYT OBITH CBSI3aHBI C IBYMSI OCHOBHBIMH pedopMamMu TpyJAoBOro 3akoHogarensctsa Pb (2007/2008 u
2014 rr. cootBercTBenHo). [liist cpaBHenus: 3a 17 ner TK PO (¢ pespans 2002 r. mo aexadps 2019 r.) m3me-
HEHUS W JIOTIOJTHEHUS OBLIM BHECEHBI OKojIo 126 pa3a. B teuenue omguoro mus, 3 wronsg 2016 r., [IpesuneHT
P® noamucan mects enepanbHbIX 3aKOHOB, BHOCAIIMX M3MeHEHHA U JononaHeHus B TK (u3meHneHus u 1o-
nonHenust Ne 348-03, 347-@3, 305-03, 272-03, 239-d3, 236-03). To ectb B cpelHEM BBOAUTCS OKOJIO
6,6 dhenepanbHBIX 3aKOHOB, KOTOpPEIE eXeroaHo BHOCAT nonpaBku B TK P®. Takas n3MeHIMBOCTH OOBSICHS-
ercs monoxeHusMu ct. 5 p. 5 TK P®. CooTBETCTBEHHO, €CJIM BHOBB NMPHUHATHIM DenepanbHbIA 3aKOH CO-
JEep>KUT HOPMBI TPYZOBOTO MpaBa U MPOTHBOpEUUT HacToseMmy Koaekcy, To ator denepanbHblii 3aK0H 0y-
JIET TIPUMEHSATLCS TOJIBKO B TOM CITydae, €clii OyIyT BHECEHBI COOTBETCTBYIOMME n3MeHeHus B TK P®. Psn
BEIYIINX POCCHUCKHUX yUeHBIX B obyactu TpymoBoro mpasa (A.Kypennoit, T.}O. Kopmrynora, E.b. Xoxios
U IpyTre) YCOMHWINCH B IEPCIIEKTUBAX MPUHATH HOBOro TK P®.

TK KP, BcrynuBmmii B cuny B cepeaune 2004 r. (mo coctosiHuio Ha Aekadpb 2019 r), ObL1 U3MEHEeH
30 pa3 3a 15 met. KP B cpemnem mensier TK aBaknbl B ron. B Apmennu peiicteyer TK ot 14.12.2004 r., B
KOTOPBIX OBLIM BHECeHBI 28 m3MmeHeHuit 3a 15 ner. Kak BumuMm, B TK ApMeHnn actoTa KOPPEKTHPOBOK B
cpenHeM Takas ke, kKak U B TK KP, kotopslif coctaBnseT okoio AByX 3akoHOB B rox. Jlo 01.01.2016 r. B
Hamel pecyonmke 8,5 met aewicTBoBan «3akoH o Tpyme PK» 1999 r., xotopsrii 6611 3aMeHeH Komekcom,
BerynuBmuM B cmty ¢ 02.06.2007 r. B TK PK 3a mepuox ero neiicTBus B Hero ObUTH BHECEHBI 14 m3Me-
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HEHHH, IPH 3TOM camble Oombiuue (35 monpaBoK) U3MEHEHUS U JOMOJHEHUs OblTH BHEeCeHBI 3akoHOM PK ot
27.06.2014 r., otHOcuTCs K 3akoHy Ne 212-V. Tak, mo coctosanio Ha ssHBaph 2020 T. caMBIMH CTapbIMHU
Komu(UIIUPOBaHHBIME TPyIOBBIMU 3aKOHAMH W3 TIATH COMMOCTaBUMBIX KOaeKcoB sBIsOTCS TK PB (20 71eT),
Ha BTopoM Mecte — TK P® (18 net), Ha Tpersem mecte — TK KP u Apmennu (16 ner), TpynoBomy Koaek-
cy PK oxoio 5 meT, m OH SBISETCS CaMbIM MOJIOJIBIM M3 IISATH KOAEKCOB. Mcxons m3 apupMeTHIeCKOTO
CPaBHEHHS KOJIMYECTBA 3aKOHOB, KOTOPBIE BHOCAT M3MEHEHHS U fonoHeHus B TK msaTH rocyaapcTB-4IeHOB
EADC, Genopycckuit TK sBnsercs nambonee crabunbHbiM, TK Apmennn u KP «na BTOpOM Mectey,
a B poccutickuii TK ouens dacto BHOCsATCS u3MeHenus. O crabwibHocT TK PK 2015 T. BCe emie cnoxHO
ckazaTh. [Iprmamaa — emy Bcero 5 jet. C 2015 mo 2020 r. B Hamr TK BHOCHIMCE M3MeHeHus 13 pas.

YactoTa BHECeHHs] M3MEHEHHH B KOAW(UIIMPOBAHHBIE NMPAaBOBBIE HOPMBI, HApaBJIeHHBIE HA obecrie-
YeHue cTabuIbHOCTH cepbl TPYAOBOTO MpaBa M, 4TO OoJiee BaXKHO, PETryIMPOBaHUE TPYAa M CBA3aHHBIX C
HUM OOIIIECTBEHHBIX OTHOIICHWHA HOCHT HETATHBHBIA XapakTep. VIMITyIbC 3ap0oskIarOIIUXCS CBSA3EH ¢ 001IIe-
CTBEHHOCTBIO JOJDKEH, MPEXJIE BCETO, OBITH OOecledyeH MyTeM BHECEHHs MOMpPaBOK B JEHCTBYIOIIEEe He-
KOAN(UIMPOBAHHOE 3aKOHOATEIBCTBO U YCTPAHEH 3aKOHOM TOJIBKO B CIy4ae OYEBHUIHBIX KOJUIU3UN MEXIY
cylecTByromuMHy 3akoHamu u TK.

K coxanenuto, Ha TmpakTHke rocymapcTB-wieHoB EADC momHOTa (ITOCIEeI0BaTEIHPHOCTD, KOMILIEKC-
HOCTH) PETYJIHMPOBaHMs OTHOLICHHWH TPYAOBOro MpaBa B paspaborke neiictBytommx TK He Bcerma Obutn
BO3MOXHBI. PacCMOTpHM HECKOJIBKO TPHUMEPOB.

OTKIIOHEHHS OT YIOMSIHYTOTO BBIIIE Mpu3Haka B oTHomeHHN TK Pb, koTopkril B HacTosmee BpeMs He
peryIupyeT 3aHATOCTh HaceJaeHHS (OAHAKO M. 5 4. 1 cT. 4 OTHOCHT WX K mpeameTy peryiupoBanus TK),
atakke B Pb craryc u nesrenpHOCTH mpodecCHoHANBHBIX cOor030B (1. 2 4. 1 cT. 4 Toro ke Kopekca) ype-
TYJIUPOBAaHBI B HEKOTOPBIX 3akoHax (3akoH «O 3aHsATOCTH HaceneHUs Pb» m 3akon «O mpodeccrnoHa IbHBIX
corozax» (1992 r.)). TK Pb Taxke He perymupyeT oOIIECTBEHHBIC OTHOIICHUS, OMPEACIIAIONINE MPaBOBOM
CTaTyC OTHOLIECHWH paboTomaTeneii M TpPYNOBBIX KOJUIEKTHBOB; ydacTHe paOOTHHUKOB B YIpaBICHUH
opraHu3anyeil; OTHOLICHUS, Kacarolluecs 3aKIIOUeHHs, U3MEHEHUSI U PACTOPKEHUSI CTYJEHYECKOro J0ro-
BODA; 3aIIUTHI JIUYHBIX JAHHBIX PaOOTHUKOB U CaMO3AIIHUTHl UX TPYIOBBIX MpaB. ITH OOIIECTBEHHBIE OTHO-
LICHUS ABJISIOTCS 00IAaCTIMH HapyLICHUS IEHCTBYIOIET0 HAMOHAIBHOTO 3aKoHOoAaTenbecTBa PB, mockonbky
3TH TPYIIBI CyObEeKTOB TpyAoBoro npasa (1. 1, 2 u 4 4.1 c1. u 4 TK PB) He perynupyroTcs kakuM-mubdo Bce-
00BEeMITIONTUM  00pa30M 3aKOHOIATETHCTBOM PB. B CBSI3W C 3TUM MOXKHO COTJIACHTHCS C MHEHHEM
B.U. KpuBoro o Tom, uto paspadoruuku TK PB He cMorim B mOJHOH Mepe peajin30BaTh HICI CO3IAaHUS
Kozjekca mpsaMoro aedctBus [17]. YkazaHHbBIH Beile OeNOpYCCKUI yYEHBIH-IOPHCT, KOTOPBIA MPUHUMAI
aKTHBHOE ydJacTHe B pa3paboTke npoekTta TK, mpemioxun uaeio co3maHus MpsSMOro KOJEeKca ICHCTBUH B
1997 r. JLA. OcTpoBCKH TIpaBHJIBHO Hammcana o HemocTatkax cTpyktypel TK PB m o upesmepHOM
KOJIMYECTBE CCHUIOUHBIX HOpM [18]. Orta Tenaenuus npunuiace Ha 2007/2008 rr., B xoae pedopmer TK PB,
TOTAa MHOTHE HOPMBI NPSAMOro AeHcTBHs Obuin 3amMeHeHbl 3akoHoM Ne 272-3 ot 20 wmrons 2007 T.
(Hampumep, UHIEKcAIMs 3apabOTHOW TUIATHI, KATErOpUU PAaO0OTHUKOB, OCHOBHOM OTIYCK KOTOpPBIX TIpe-
JIOCTABIIIETCSI HA CPOK OoJiee 24 KajdeHAapHBIX AHEH). Kpome Toro, NCKITIOUEHHI TieNble pasaeisl TpyaoBoro
Kozekca (Hampumep, cT. 38 00 OTBETCTBEHHOCTH paboToaaTens 3a yumepO, MPUUYUHEHHBIN KU3HU U 300PO-
BbIO pPAa0OTHUKOB IIPY MCIIOJHCHUHM MMH CBOMX 00sI3aHHOCTEH). Yka3zaHuble HefocTatku TK P HeoOxoaumo
YCTPaHHTH B X0/1¢ HOBOH Komupukarmu TK.

[Ipumepbl OTKIOHEHWH OT KOMIUIEKCHOCTH PETYIUPOBAHUS TPYHOBBIX M CBSI3aHHBIX C HUMH OTHO-
menuid MokHO HaiWth B TK gpyrux rocynapcrs-uieHoB EADC. Hampumep, B 4. 2 cr. 1 TK KP,
HE PEeTYIUPYIOTCS OTHOMICHHS (BKIIOYas mojioxkeHus cT. 409) mpu oCymecTBICHHH OOIEeCTBEHHOTO
KOHTPOJIA 32 COOJIIOJIEHHMEM 3aKOHOJATENIbCTBA O TPYAE, a TaKKe MPaBOBOH CTaTyC MpOQ)COI030B U 00b-
enuHeHud paboromateneii. B rin. 24 TK ApMeHuUM OTHOLIEHUS OTHOCHTENIBHO YPErYIHPOBaHHSA
VHANBHUIyaJFHBIX TPYJOBBIX CIIOPOB yperynupoBaHbl o4eHb KpaTko (1. 11 TK mis KoJIeKTuBHBIX TpyI0-
BBIX criopoB). Kpome Toro, B HeM HET OTAEIHHOTO pa3zelia WiH, o KpaifHel Mepe, T1aBbl 00 0COOEHHOCTSIX
PETyINpOBaHUs TPyla C ONpEACICHHBIMU KaTeropusiMyu paOOTHUKOB (HECOBEPIICHHOJETHUE, )KEHIIUHBI U
JUIA ¢ CEMEHHBIMU OOSI3aHHOCTSIMH, HHBAJIUABI U T.1.), YTO YKa3bIBA€T HA HETOJHOIICHHOCTh CIEeIHaIbHBIX
HOPM TPYIOBOTO 3aKoHOHaTenbcTBa. Uto kacaercs Hamero TK 20151, To 4.1 cT. 8 «cdepa nelicTus
Hacrosimero Kopekca» roBoput He o cdepe, a o mpenmere peryiaupoBanus Kogexcom, Ha 3To oOpaTmia
Baumanue u A.K. Haguposa [19].

B cootBerctBum ¢ 3toit HOpMmoit TK PK perymmpyer criemyromnie oTHOIIEHuS: 1) TpyaOBBIE OTHO-
LICHHUS; 2) HENOCPEACTBEHHO CBSI3aHHBIE C TPYAOBHIMH OTHOIIECHHSMH; 3) COIMANBbHOE MapTHEPCTBO;
4) otHowIeHU 110 OE30MAaCHOCTH M OXpaHe TpyAa. HemoctaTkom siBisieTcs TO, YTO, BO-IIEPBBIX, OXpaHa Tpyaa

94 BecTHuk KaparaHgmHckoro yHusepcurteTa



MonoxeHne TPYAOBLIX KOOEKCOB B CTPYKTYpE...

U 0e30MacHOCTh IIOJIHOCTHIO TOKPBIBAIOTCS TPYAOBBIMH  OTHOIICHUSMHU; BO-BTOPBIX, OTHOIICHUS
COLIMAIBHOTO TAPTHEPCTBA, KaK MPAaBHUJIO, TECHO CBSA3aHBI C TPYAOBBIMH OTHOIICHUSMH M, B-TPETbUX, KOM-
TJIEKCHO TPYIIBI OOIIECTBEHHBIX OTHOIIEHHUH, HETTOCPEACTBEHHO CBS3aHHBIX C TPYJOBBIMH U BXOISIINMH B
npenMet perynupoBanust TK, y Hac He BbiieneHbl. CucTeMHbIe OmMOKHM B HanteM TK BeIpakaroTcs Takke B
TOM, YTO, Hapsay ¢ HOPMaM{ TPYAOBOTO MpaBa, OH BKIIIOYAET M HOPMBI aJIMUHUCTPATHUBHOTO TpaBa (K
nmpuMepy, Bes T 2 «l'ocyaapcTBEHHOE peryIMpoBaHHE B 00JACTH TPYAOBBIX OTHOIIEHHUI», COCTOSIIAS U3
YEeTBIPEX CTaTeH, OCBAIICHA KOMIICTCHIIMU PECITYOIMKAHCKUX M MECTHBIX TOCYIapCTBEHHBIX opraHoB). TK
PK He perynmupyeT OTHOIICHHS 110 3aHATOCTH, OTHOIICHHUS T10 3aIUTE MIEPCOHANBHBIX JAHHBIX PA0OTHUKOB U
camo3aluTe TpPYAOBBIX TIpaB, HE OINpeAeseT MPaBOBOM cTaTyc mpodcoro30B U  OOBEIMHEHUI
paboTtomarerneii.

Bonee momHOe perymupoBaHWE TPYIOBBIX M HEMOCPEACTBEHHO CBS3aHHBIX C HHMU OTHOIICHHIMA
npejcraBiieHo B aecTBytomeM TK PD, X0Ts ¥ OH HE JIMILIEH HEIOCTATKOB.

Emie B 1991 1. poccutickuii yuensiit C. [1.MaBpuH BepHO 000CHOBBIBAJ, YTO B HOBBIX 9KOHOMHUYECKUX
YCIIOBUSIX HEOOXOAUMBI KapIWHAIIbHBIC MpeoOpa3oBaHUs MPABOBOIO MEXaHHM3Ma YIPAaBJICHUS TPYIOM Ha
MPENMPUATHH, B TOM YHCIIE 32 CUCT «IPUAAHUS PECIyOIIMKaHCKIM KOJCKCaM O TPYJE XapaKTepa OCHOBHBIX
HOPMATHBHBIX aKTOB IPSIMOTO JeicTBUs» [20].

TK npu3BaH urpath pojib CBOETO POJia «TPYIOBOW KOHCTHUTYIIHI» B COIMAIBHO-TPYIOBOH cdepe ro-
CyJapcTBa, ONPEENSITh HAPABICHUE PA3BUTHSI BCETO TPYIOBOTO 3aKOHOIATEIhCTBA.

B cBoe Bpems 6emopycckuii yaensiii B.M. KpuBoit o6ocHoBaHHO mpemtaran 3akpenuts B TK «obmee
MPABIJIO O HEJAOMYCTUMOCTH BKITIOUEHHS HOPM, PETYJIUPYIOMINX TPYIOBBIE OTHOIICHHUS, B APYTHE 3aKOHBI,
KpOME CJIy4aeB, KOT/la 3TO HEMOCPEACTBEHHO MpexycMoTpeHo B camoM TK» [21]. ®akTuuecku 3To mpesyio-
keHue ObuTo peanm3oBaHo B ¢T. 5 TK P®. MoxHO cenaTh BBIBOI M3 TOJIKOBAHUS HOPM 3aKOHOIIATEIHCTBA
HEKOTOPBIX ApyTrux rocynaapcrB-wieHoB EADC. CornacHo 4. 4 ct. 3 TK KP B citygae mpoTuBOpednst MexXIy
HacTosnmM KollekcoM 1 MHBIMHU 3aKOHAMU, COACPIKAIMHA HOPMBI, YXYAIIAONINE MOJI0XKECHIE PAaOOTHUKOB,
pUMeHAI0TCcA HopMbl HacTosero Kogekca. Kpome toro, B coorBeTcTBuu co cT. 6 3akoHa «O HITA KPy,
rocBsmieHHoN mepapxuu HITA; mo cremenu topumumdeckoit cmimbl HITA pacromaratorcst B ciaemyromeit
vepapxun: 1) KoHcTuTynwms, 3akoH, BHOCANIMA W3MEHEHHS U JonoilHeHUsS B KoHCTUTYIUIO;
Koncrutynuonnsiii 3akon; 2) Konekc; 3) 3akon; 4) Va3 Ilpesunenra; 5) Ilocranosnenue XXoropky Ke-
Hema; 6) [loctanosnenue IlpaButenberBa [5]. Takas detkas mepapxus HIIA, craBsimas KOAEKCH (B TOM
gucie TK) rHa Bropoe mecto nocie Korcturyrmu 1 KoHCTUTYITMOHHBIX 3aKOHOB 1 BEIIIE OOBIYHBIX 3aKOHOB,
VYkazoB Ilpesunenta, noctanosnenuit [lapnamenrta u IlpaBuTenbcTBa, MpeacTaBiIsSeTCS BeChbMa YAauyHOU U
MorJia ObI OBITH 3aMMCTBOBaHA M APYTHMH TocyaapcTBamMu-wieHaMu EADC. JloctaTodHo TTpoIyMaHa TakkKe
nepapxus HITA B ct. 10 3akona PK «O HITA» 2016 r. CorytacHo 4. 1 maHHO# CTaThH BBICIICH IOPHANIECKON
cunoit oonagaer Koncruryuust PK [6]. B 4. 2 ct. 10 Toro e 3akona BeIcTpoeHa AeTanbHast nepapxust HITA,
HayuHass oT Konctutymuu u 3akanuuBas mnoazakoHHbIMU HITA. CornacHo aaHHONW HOpPME KOJEKCHI
(Bxmouass TK) mo wmepapxuu ycTymarT TOJbKO KOHCTHTYITMH, KOHCTUTYIIMOHHBIM 3aKOHaM M YKazam
[Ipesunenta PK, nMerommum cumily KOHCTUTYHHMOHHOTO 3akoHa. COOTBETCTBEHHO KOJEKCHI BHIINIE TIO
FOPUIMYECKON CHIIE KOHCOJIMAMPOBAHHBIX M OOBIYHBIX 3aKOHOB, YKa3oB [Ipesunmenta PK, nmeronmmx cumy
3aKOHa, HOPMATUBHBIX TOCTaHOBJEHUU [IpaBUTENbCTBa, HOPMATHUBHBIX MPABOBBIX YKa3oB Ilpe3ugeHTta u
psana uaeix HITA. Cxoxas, xoTs 1 MeHee Jetanu3upoBannas uepapxus HITA 3akperena u B cr. 10 3akoHa
«O HITA Pb» (Bompoc 0 COOTHOLICHUN 3aKOHOB, JeKpeToB yka3oB lIpesnnenta Pb pemen He Tak 4eTko, Kak
B KP u PK).

O nomuampytomeM 3HadeHHH TK wim ©Oonee IMMPOKO KOAWU(PHUITUPOBAHHBIX 3aKOHOB CpEIH
3aKOHOJIATEIHFHBIX aKTOB BEPHO MUIITYT MHOTHE YUCHBIC IOPUCTHI. BMecTe ¢ Tem, kak oTMedaeT B.XHbBIKHH,
TK PO Tak u He cTasi B HOJHOM CMBICJIE aKTOM MPAMOro AeucTBus [22].

B gacti 3-5 cr. 5 TK P® 3akpermens! nmpasuia, onpenenstomniie cootHomenne TK PO ¢ uasivu de-
JepalbHBIMU 3aKOHaMH. PoccHUCKHMI 3aKOHOAATENh NCXOMUT W3 (opMaiabHOoro mpuopurera TK mo oTHO-
MICHHUIO K ApyruM QenepanbHbiM 3akoHaM. [lo mueHnro HO.I1. OpnoBckoro, 3TH mpaBuiia HE MPEMSATCTBYIOT
MPUMEHEHHUIO CIENUATBHBIX HOPM 00 OCOOEHHOCTSX pErylMpOBaHUS TpyJda OTACIBHBIX KaTeropui
PabOTHHMKOB, COIEPIKAIIMXCS B MHBIX (hefepaibHbIX 3akoHaxX, a He B TK P® [23]. Kak BepHO oTMeuaeT
C.I1. Magpus B onHOM u3 komMmeHTapueB kK TK P®, «TK o0magaer 3akOHONATEEHBIM IIPHOPUTETOM B Pe-
T'YJIUPOBAHUH TPYIOBBIX U UHBIX HEMOCPEICTBEHHO CBS3aHHBIX C HUMH OTHOIICHUI B CPABHEHUH C JIFOOBIMU
JNPYTUMH 3aKOHAMH H TT0JI3aKOHHBIMH HOPMATHBHBIMHU aKTaMH (pefiepalibHOr0, PEerHOHaILHOTO HITH MECTHO-
ro 3HaueHus» [24; 32].
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[IpuxoauTcss KOHCTaTUPOBATh, YTO B YETHIPEX W3 MATH rocyaapcTB-wieHOB EADC (3a MCKIIIOUYeHUEM
Poccun) He oTpakeHa KOJTM3MOHHAs HOpMa o npuopurere TK mo oTHOmEHHIO K APYTUM 3aKOHAM M MHBIM
HITA. IIpaBna, B HAITMOHAIBHBIX 3aKOHAX O HOpPMAaTUBHBIX (TMpaBoBEIX)akTax B Pb, PK u KP ects HOpMEI,
No3BoJIsIOIIUE OTAaBaTh npuoputeT TK 1Mo cpaBHEHHUIO ¢ IPYTUMU 3aKOHAMU U HEKOTOpbIMU WHbIMU HIIA;
B ApMEHUH B 3TOU YaCTH €CTh SIBHBIN ITpoOe.

Bwi600b1

HecmoTtps Ha Hammume oOmuMX MpaBWII B 3aKOHAX O HOPMATHBHO-TIPABOBBIX aKTaX, LIEIOCOO0PA3HO BO
Bcex TK rocynmapcers-yuactHuny EADC npumennuts onbIT Poccun n KP u BKIIOUMTE HOpMY O NpHOpUTETE
TK 1o OTHOILIIEHUIO K MHBIM 3aKOHaM, HOPMaTUBHBIM NpaBOBbIM akTaM lIpe3unenta, [IpaButenbcTBa,
TOCYyIapCTBEHHOTO OpraHa IO TPYyHAY, COLMANBbHON 3alUTe W 3aHATOCTH, MECTHBIX OPraHOB BIACTH U
CaMOyTIPaBJICHHUS.

OrpoMHEIT 00BEM TTOI3aKOHHOTO HOPMATBOPYECTBA, O0YCIOBICHHBIA YaCThIM HCIIONB30BaHHEM B TK
OTCBUIOYHBIX HOPM, a paBHO jaomnyckaemoe koHctutyuusamMu PK u Pb npunstue mnpesumeHTamu yKa3oB
U (WIM) JEeKPeTOB, KOHKYPHPYIOUIMX [0 IOPUAMYECKOH CHIIE C 3aKOHaMH M TOPOH BCTYMAlOMIUX B
npotuBopeuns ¢ TK 1 mHbIMM 3aKOHaMH, BIEKYT pOCT YHCIIa KOJUTM3UI HOPM TPYZOBOTO MpaBa, CI0KHOCTU
B X pa3pelieHn: IPaBOIPUMEHUTEISMU.

Ha ocHoBaHMU H37I03KEHHOTO BBIIIE, 0OOCHOBBIBAsI COMOJYNHEHHOCTh B HEPAPXHH HALIMOHANBHBIX HC-
TOYHUKOB TPYIOBOTO IIpaBa Mo FOPUINUECKON cujle, pEeKOMEHIYEM 3aKpEIUIEHUE MPHUOPUTETHOIO 3HAYEHUS
TK cpeau akToB TpyA0BOTO 3aKOHOIATENIHCTBA.
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C.K. Aimumxanosa

Eypa3usiibIK 9JKOHOMHKAJIBIK 01AKKA MYIIIe eJIAepaAiH HOPMATHBTIK-KYKBIKTBIK
aKTijiepi KYPbUIBIMBIHIAFBI €HOEK KOJAeKCTePiHiH KaFaaiibl

Maxanaza Eypasusiiblk 5KOHOMHKAIBIK OJIAKKA MYILIE MEMIICKETTEpAiH eHOeK 3aHHaMachl CaJlaChIHIAFbl
HOPMATHUBTIK-KYKBIKTBIK aKTiIepi KapacThIpbUIFaH. 3epTTeyAiH MakcaTbl: Eypasusiblk 3KOHOMUKAJIBIK ONaK
eNIEPiHIH YITTHIK 3aHHAMAJApPbIH CaJbICTBIPMAJBI Talay HETIi3iHAe eHOCK KOJCKCiHIH aHBIKTaMacChIH
TYXKBIPBIMJAY, TaFalbIHJAIFaH MEMJICKETTEP IiH eHOeK 3aHHAMAachl )KyHeciHeri eHOeK KOJIEeKCTepiHiH OpHEIH
aHBIKTAy, COHbIMEH Karap Eypasusuiblk S5KOHOMHKAIBIK OJaKKa KaTBICYLIbI eIACpiH CHOCK calachIHIaFbl
JKEKEeJIeTeH HOPMAaTHUBTI-KYKBIKTHIK aKTiIep/Ii *KeTUAipy OOHMBIHIIA YCHIHBICTAp d3ipiiey. 3epTTeNreH oicTep
CaJIBICTBIPMAJIBI KYKBIKTHIK 91ic NTeH EypasusiiblK 9KOHOMUKAIIBIK OfaKKa MYIIE eepAiH eHOeK 3aHHaMaChIH
tanjay Herizinge okyprisinren. Makanama Kasakcran Pecny6nukaceinbiH, Peceit ®enepaiiisiChiHbIH,
benapyce  PecnyOnuxaceineiH, Kpiprei3  PecnmyOnukacklHblH — koHe  ApMmeHus PecryOimkachIHBIH
KOJIIAaHBICTaFbl eHOCK 3aHHaMallapbIHAAaFbl eHOCK KaThIHACTAPBIH PeTTey OeJiMiHe JKYPri3iireH calbiCThIpy
HOTIDKEJIePl KeNTipiIreH jxoHe OChl Oec eniiH TopTeyi OOMBIHIIA «KOIEKC» TEPMHUHIHIH 3aHIbl aHBIKTaMachl
Kyhenenred. Hotmkecinae eHOEK KOJEKCIHIH aHBIKTaMachl KAJBIIITACThI, CHOCK KOJICKCIHIH KOHE KOFaphIia
aTalFaH OJaKKa MyIle eJjaepie KaObUigaHFaH Oacka [a HOPMATHBTIK KYKBIKTBIK aKTUIEpIOiH e3apa
GaiiimaHbICTBI Mocenesepi aHbIKTaAbl. EHOCGK KOICKCiHIH OachIMIBIFBI Typajbl KOJUIM3HSUIBIK HOPMAaHbBIH
JKOKTBIFBI XKOHE OapIiblK OacKa 3aHIapra KaThbICThl KaHIai HOPMATHBTIK-KYKBIKTBIK aKT OaChIMIBIKKa He 00-
Jybl KEPEK JIeTeH KOPbITHIHBI JKacalFaH.

Kinm ce30ep: Eypa3usuiblk 3KOHOMHUKANBIK OJaK, Komudukauus, KoJ, eHOEK KOJEKCi, HOPMAaTHBTIK
KYKBIKTBIK aKTijliep, eHOCK 3aHHaMachl.

S.K. Alimkhanova

Situation of labor codes in the structure of regulatory and legal acts
of the Eurasian Economic Union member states

The article considers regulatory legal acts in the field of labor legislation of the Eurasian Economic Union
member states. The purpose of the study is that on the basis of a comparative analysis of the national
legislation of the Eurasian Economic Union member states to formulate a definition of the labor code, to de-
termine the place of labor codes in the system of labor legislation of the designated states, as well as to
develop proposals for improving the regulatory legal acts of a separate norm in the labor sphere of the
Eurasian Economic Union member states. The studied methods were based on a comparative legal method
and an analysis of labour legislation in member States of the Eurasian Economic Union. This article presents
the results of comparison of the current labour legislation of the Republic of Kazakhstan, the Russian
Federation, the Republic of Belarus, the Kyrgyz Republic and the Republic of Armenia with regard to the
regulation of labour relations and summarizes the legal definitions of the term «code» in four of these five
countries. As a result, the definition of the labor code was formed, problems of correlation between the labor
code and other normative legal acts adopted in the countries-participants of the above-mentioned union were
identified. The conclusion was drawn that there is no call from ion norms to the Labour Code and that the
specific legal act should take precedence over all other laws.

Keywords: Eurasian Economic Union, codification, code, labor code, regulatory legal acts, labor legislation.
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